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l?Hls  Digest  includes  all  Irish  Cases  reported  from  the  beginning  of  1894  to 
the  end  of  1918  in  the  Irish  Ebports,  the  Irish  Law  Times  Eeports,  the 
Irish  Law  Times  and  Solicitors'  Journal,  and  in  the  New  Irish  Jurist 
Eeports. 

It  was  considered  desirable  also  to  include  cases  reported  in  Vols.  16 
and  17  of  the  Irish  Common  Law  Eeports,  as  these  are  not  noted  in  earlier 
Digests.  The  year  in  which  these  cases  were  decided  is  given  with  the 
reference. 

When  a  case  is  reported  in  more  than  one  series  of  Eeports,  reference  is 
given  to  each  report. 

Cases  dealing  with  Malicious  Injuries  and  Workmen's  Compensation 
are  now  classified  under  these  headings,  and  not  as  heretofore  as  sub-heads  of 
"  Local  Government  "  and  "  Master  and  Servant."  The  various  Statutory 
Eules  and  Orders  cited  are  now  given  in  a  Table  of  Eules  and  Orders. 

The  present  volume  has  been  compiled  with  the  assistance  of  Mr.  Hubert 
Hamilton,  Mr.  A.  C.  Newett,  Mr.  T.  C.  Tobias,  and  Mr.  A.  H.  Webb. 

The  Incorporated  Council  of  Law  Eeporting  in  Ireland  have  consented 
to  the  insertion  of  the  cases  reported  in  the  Irish  Eeports. 

T.  HENEY  MAXWELL. 
Dublin,  15th  June,  1921. 
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Bart. 
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Right  Hon.  D.  H.  Madden. 

Hon.  Walteb  Boyd. 
The  Right  Hon.  William  Kenny. 
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Byrne,  W.  J. 

Campbell,  W. 

Campbell,  T.  J. 

Cajrson,  W.  H. 

Clery,  a.  E. 

CfoMYN,  James 

costbllo,  j.  a. 

Cox,  W.  H. 

Cbean,  J.  B. 

Daly,  G.  J. 

Davison,  J.  C. 

Davitt,  C. 

Dbvitt,  St.  L. 

dougheety,  j.  g. 

Duncan,  J.  C. 
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Hamilton,  G.  E. 
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Hickman,  P.  H. 

Holmes,  E.  F. 

Houston,  Ross 

Hoy,  E.  M. 

Johnston,  W.  J. 

Kelly,  Louis 

Kennedy,  H. 

Kenny,  J.  P. 

Kbnny,  M.  J. 

KOUGH,  C.  N. 

Laveey,  C. 

Lee,  J.  B. 

Lbhanb,  C. 

Lbonaed,  R.  G.  L. 

M'Cann,  Hugh  J. 


Barrister-at-Law. 


M'Caethy,  G.  Barrister-at-Law. 

m'cutcheon,  r.  r.  „ 

M'Elwaine,  p.  a.  „ 

M'GucKiN,  B.  ,, 
M'Kban,  E.  J. 

MaoCaethy,  J.  H.  ,, 

MacCoemack,  F.  „ 

Maguieb,  M.  C.  „ 
Maenan,  T.  G. 

Meade,  Baery  „ 

Meaohee,  J.  F.  „ 

Meceedy,  Hugh  „ 

Moloney,  H.  J.  „ 

moneob,  j.  h.  ,, 

Moonan,  G.  a.  „ 

moonby,  j.  j.  „ 

Moore,  A.  R.  „ 

MOLBS,  J.  ,, 

MUENAGHAN,  J.  A.  ,, 

MUEPHY,  E.  S.  „ 

MUEPHY,  0.  „ 

Noewood,  W.  S.  „ 

O'Beien,  S. 

Pain,  W.  P. 

Patton,  T.  ,, 

Peakt,  J.  R.  ,, 

Price,  F. 

Pringle,  R.  W.  ,, 

Reabden,  J.  a.  ,, 

Rice,  R.  ,, 

ROBB,  J.  H.  ,, 

RONAYNE,  J.  A.  , 

Ross,  A.  P. 

Sbaly,  J.  „ 

Stben,  D.  „ 

Steongb,  H.  C.  ,, 

Sullivan,  J.  „ 

Swifte,  E.  G.  ,. 
Thomas,  R.  W. 

TiBENEY,  H.  ,, 

Tobias,  T.  C.  ., 

Wall,  J.  E. 

Walsh,  J.  E.  „ 

Waed,  T.  R. 

Weir,  C. 

Wbie,  J.  0. 

Williams,  M.  S.  ,, 

Wood,  A.  E. 

Wylib,  W.  E. 

Young,  R.  C.  ,, 
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Akmsteong,  W.   R., 
Atkhtson,  T.  J. 
Babeugton,  a.  B 
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Black,  W.  B. 
Burke,  J.  B. 
Calvert,  K.  H. 
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Duncan,  S.  J. 
Farran,  E.  C. 
Healy,  F.  J. 
Henry,  J. 
Johnston,  W.  J. 
Lehanb,  C. 
m'cutcheon,  r.  r 
M'Grath,  W. 
m's  weeny,  g. 
Malden,   C.  E. 


Barrister-at-Law. 


Maxwell,  T.   H.,  Barrister-at-Law. 

Meredith,  J.  C.  „ 

Mitchell,  R.  A.  „ 

Moles,  J.  „ 

monahan,  h.  j.  ., 

muldoon,  j.  ,, 

murnaohan,  j.  a.  „ 
Norwood,  W.  S 

o'donnell,  d.  „ 

O'Mahony,  J.  „ 

Park,  R.  „ 
Price,  F.  W. 

Rice,  R.  ,, 

Robe,  J.  H.  „ 
Strong,  H.  C. 
Smith,  R. 
Steen,  D.  M. 

Sullivan,  J.  ,, 
Wheeler,  H.  E.  de  Courcy  ,, 
Wood,  A.  E. 


ABBREVIATIONS. 


In  this  Digest  the  following  abbreviations  are  used : — 


App. 

.     Court  of  Appeal. 

Bankcy. 

.     Bankruptcy. 

L.  C. 

.     Lord  Chancellor. 

Cir.  Gas.      . 

.     Circuit  Case. 

Co.  Ct. 

.     County  Court. 

Co.  Ct.  App. 

.     County  Court  Appeal. 

Cr.  Cas.  Res. 

.     Crown  Cases  Reserved. 

Ch.  Div.     . 

Chancery  Division 

H.  L. 

.     House  of  Lords. 

I.  C.  L.  R. 

.     Irish  Common  Law  Reports. 

I.  L.  T. 

.     Irish  Law  Times  and  Solicitors'  Journal 

I.  L.  T.  R.. 

.     Irish  Law  Times  Reports. 

I.  R. 

.     Irish  Reports. 

K.  B. 

.     King's  Bench. 

Land  Com. 

.     Land  Commission. 

L.  Sub-C.   . 

.     Land  Sub-Commission. 

M.  P.  C.      . 

.     Metropolitan  Police  Court, 

M.  R. 

Master  of  the  Rolls. 

Mat. 

.  .     Matrimonial. 

N.  P. 

.     Nisi  Prius. 

P.  S. 

Petty  Sessions. 

Prob. 

.     Probate. 

Q.S. 

Quarter  Sessions. 

T.  M. 

.     Taxing  Master. 

V.-C. 

Vice-Chancellor. 
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A.  and  B.,  Arranging  Debtors  (46  I.  L.  T.  B. 

142)  distinguished 

[1913]  2  I.  R.  273 
See  Bankruptcy — Areangbment.    1. 
Abbeylelx  R.  D.  C.  and  WWte  ([1909]  1 1.  R.  212; 
43  I.  L.  T.  R.  41)  considered  and 
applied  [1909]  1  I.  R.  301  ; 

43  I.  L.  T.  R.  215 
See  Labottrbrs  (Ireland)  Acts.    34. 
Adams  v.  Alexander  ([1895]  2  I.  R.  263)  followed 
32  I.  L.  T.  R.  115 
See  Land  Purchase  Acts — Sale  by 
Land  Judge.    8. 
Adams  v.  Dunseath  (10  L.  R.  I.  109  ;   16  I.  L. 
T.  R.  15,  59)  commented  on 

29  I.  L.  T.  R.  151 
.  See  Land  Law  Acts — Fair  Rent.    47. 

V.  considered 

30  I.  L.  T.  R.  171 
See  Land  Law  Acts — Sale  of  Ten- 
ancy.    29. 
■ —  V.  discussed 


[1895]  2  1.  R.  475 ;  28  I.  L.  T.  R.  56  ; 
29  I.  L.  T.  R.  42 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland).  Act,  1891.     10. 

—  V.  explained 

[1898]  2 1.  L.  R.  709  ;  [1899]  2  I.  R.  504  ; 
32  I.  L.  T.  R.  144  ;  33  I.  L.  T.  R.  101 
See  Land  Law  Acts — Fair  Rent.    56. 
Adams  v.  Gerapolo  (5  I.  Jur.,  N.  S.,  217)  dis- 
cussed 17  I.  C.  L.  R.  686 
See  Practice — Service.     51. 
Adnam  v.  Sandwich  (Earl  of)  (2  Q.  B.  D.  485) 
followed               30  I.  L.  T.  R.  97  ; 
[1896]  2  I.  R.  410 
1  See    Tithe    Rbntchaege — Liability 
TO.     5. 
Ager  v.  Sealy  (27  I.  L.  T.  73)   approved    and 
i  adopted           [1896]2I.R.  37,356  ; 
30  I.  L.  T.  R.  26 
See  Land  Law  Acts — Sale  of  Ten- 
ancy.   31.  , 
Aiken's  Estate  ([1894)  1  I.  R.  225)  approved  of 
37  L  L.  T.  R.  135 
See  Solicitor — Lien.     3. 
Allesbury  (Marquis   of)  v.  Lord   Ivra,gh,  In  re 
([1893]  2  Ch.  345),  followed 

30  I.  L.  T.  R.  45 
iSfee  Settled  Land  Acts.    23. 
Alexander. v.  Barnhill  (21  L.  R.  I.  511)  not 
followed         11, 
jSee  Bankruptcy — Proof.  ;  4. 


Alexander  v.  Burke  (22  L.  R.  I.  443)  not  fol- 
lowed [1904]  2  I  R.  389  ; 
37  I.  h.  T.  R.  229  ;   4  N.  I.  J.  R.  239 

See  Parliament — Franchise.     176. 
Alexander's  Estate,  In  re  ([1900]  1  I.  R.  20), 
approved    of    and    followed    {diss. 
FitzGibbon,  L.J.) 

[1900]  1  I.  R.  151 
See  Land  Purchase  Acts — Superior 

Il^TSBiSST        49 

Allan  v.  Golt  (L.  R.  7  Ch.  439)  applied 

[1916]  1  I.  R.  359 
See  Land  Registry.     24. 
Allen,  Ex  parte  (7  U  R.  L  124),  not  followed 

[1906]  1  I.  R.  557 
See  Practice — Payment  out  of  Court. 
6. 
Allen  V.  Carroll  ([1911]  2  I.  R.  190)  applied 

[1918]  2  I.  R.  479  ;  52  I.  L.  T.  R.  193 
See  Landlord  and  Tenant — Rates. 
Allen  V.  Flood  ([1898]  A.   C.   1)  distinguished 
[1899]  2 1.  R.  667, 744  ;  33 1.  L.  T.  R.  85; 
[1901]  2  I.  R.  705 
See  Conspiracy.    2. 
Anderson  v.  Balfour  ([1910]  2  I.  R.  497)  followed 
47  I.  L.  T.  R.  151  ;  48  I.  L.  T.  R.  141 
jSee  Workmen's  Compensation.    12. 
Alma  V.  Corporation  of  Dublin  (I.  R.  10  C.  L. 
476)  explained         49  I.  L.  T.  R.  11 
See  Local  Government — Rates.    30. 
Anderson,  In  re  ([1905]  2  Ch.  70),  considered  and 
applied  [1913]  1  I.  R.  280 

See  Estoppel.    9. 
Anderson  v.  Jacobs  (93  L.  T.  17)    distinguished 
[1914]  2  I.  R.  125;  48  I.  L.  T.  R.  59 
See   Justices — Jurisdiction    (Petty 
Sessions).    88. 
Andrew  v.  Failsworth  Industrial  Society  ([1904] 
2  K.  B.  32)  distinguished 

42  I.  L.  T.  R.  23 

See  Workmen's  Compensation.    3. 

Andrew  v.  Swansea  Cambrian  Benefit  Building 

Society  (50  L.  J.  (N.  S.)  C.  P.  428) 

followed  [1911]  2  I.  R.  553  ; 

45  I.  L.  T.  R.  159 

See  County  Court — Jurisdiction.    3. 

Annally  v.  Comyn  (26  I.  L.  T.  R.  35)  considered 

38  I.  L.  T.  R.  47  ;   4  M.  J.  R.  86 

See  Practice — Judgment.    26. 

V.  (30  L.   R.  I.  102  ;    26  I.  L. 

T.  R.  35)  not  followed 
[1909]  2  I.  R.  500  ;  43  I.  L.  T.  R.  203 
See  Practice — Judgment.    20. 
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31  I.  L.  T.  R.  476 


Anon.,  not  followed 

See  Jtjrob.     3. 
Antrim  County  Land,  etc.,  Co.  and  Houston  v. 
Stewart  ([1904]  2  I.  B.  357)  applied 
46  I.  L.  T,  R.  242 
See  Landlord  and  Tenant — Rent.  1. 
Arbib  and  Class  Contract  ([1891]  1  Ch.  601) 
followed  [1918]  1  I.  R.  347 

See  Vendoe  and  Puechasbr — Condi- 
tions OP  Sale.     19. 
Archer,  Tenant ;    Earl  ol  Caledon,  Landlord 
([1894]  2  I.  R.  473;  28  I.  L.  T.  B.  4), 
explained  [1894]  2  I.  R.  611; 

28  I.  L.  T.  R.  58,  93 
See  Land  Law  Acts — Charaotek  oe 
Holding.     109. 
Archer's    Estate    ([1914]    1    I.    B.    285)   not 
followed  [1918]  1  I.  R.  338 ; 

52  I.  L.  T.  R.  145 
See  Marshalling.    4. 
Archer  v.  Jegon  (8  Sim  446)  followed 

[1894]  1  I.  R.  32 
See  Will — Class.     7. 
Armstrong  v.  Turquand    (9  I.   C.  L.  B.  32), 
referred  to  16  I.  R.  C.  L.  R.  173 

See  Landlord  and  Tenant — Action 
EOE  Becovery  of  Land.     21. 
Ashtown  V.  Larke  (I.  B.  6  C.  L.  270)  distin- 
guished 31  I.  L.  T.  R.  53 
See  Landlord  and  Tenant — Notice 
TO  Quit.     5. 
Athol,  Duke  of,  v.  Glover  Incorporation  of  Perth 
([1900]  A.  C.  403)  distinguished 
See  Fisheries  Acts.    6. 

V.    held     not    to    apply    to 

Ireland 
[1911]  1 1.  R.  323, 353  ;  [1912]  1  I.  R.  287 
See  Fisheries  Acts.    6,  7. 

Atthill  V.  Woods  ([1903]  2  I.  B.  305)  affirmed 
[1904]  2  I.  R.  18  ; 
37  I.  L.  T.  R.  150  ;  3  N.  I.  J.  R.  233 

See  Loan  Fund  Society.    18. 

V. appUed  [1914]  2  I.  R.  89 

See   Justices — Jurisdiction   (Petty 
Sessions).     133. 

affirmed         [1904]  2 1.  R.  18  ; 


37  I.  L.  T.  R.  150  ;  3  N.  I.  J.  R.  233 

See  Loan  Fund  Society.     18. 
Attorney-General    v.    Burdett    (2    Vem.     755) 
held  inapplicable  to  Ireland 

[1901]  1 1.  R.  81 
See      Charity — Charitable     Dona- 
tions and  Bequests  Acts.    5. 
Attorney-General  v.  Copeland  ([1902]  1  K.  B. 
690)  applied         [1910]  2  I.  R.  544  ; 
44  I.  L.  T.  R.  146 
See  Local  Government— Boads.    49. 
Attorney-General  v.  Delaney  (I.  E.  10  C.  L.  104) 
overruled  [1906]  1  I.  R.  247  ; 

40  I.  L.  T.  R.  78 
See  Charity— GiET  to.    21. 
Attorney-General  v.  Dodington  ([1897]  1  Q.  B. 
722 ;    2   Q.   B.   373)  discussed  and 
applied  [1900]  2 1.  R.  281, 400  ; 

[1901]  2  I.  R.  386 
See  Bevbnue — Estate  Duty.     12. 


Attorney-Gen^l^v.  mn  p8g^2^L  B.^4^6) 

40  I.  L.  T.  R.  78 

See  Charity— Gift  to.    21. 
Attorney-General  v.  Lamplough  (3  Ex.  D.  214), 
principle  of,  applied 

[1905]  2  I.  R.  553  ; 
[1905]  2  I.  R.  553  ;  39  1.  L.  T.  R.  171 
See  Statute.    2. 
Attorney-General  for  Ireland  v.  Proby  ([1916]    2 
A.  C.  468)  applied    [1917]  1 1.  R.  270,  i 
See  Land  Purchase  Acts — Superior 
Interest.    70. 
Attorney-General  v.  Robinson  ([1901]  2 1.  B.  67) 
explained  [1909]  2  I.  R.  597 

See  Bevenub — Estate  Duty.     10. 

V. referred  to        3  N.  I.  J.  R.  240 

See  Probate  (and  Administration)— 
Administration  Bond.     3. 
Attorney-General  v.  Rye  (2  Vem.  453)  held  in- 
applicable to  Ireland 

[1901]  1  I.  R.  81 
See     Charity — Charitable     Dona- 
tions AND  Bequests  Acts.    5. 
Attorney-General  (Monmouthshire  Co.  Council) 
v.  Scott  ([1905]  2  K.  B.  160)  followed 
46  I.  L.  T.  R.  95 
See  Highway.     3. 
Attorney-General  v.  Smith  ([1892]  2  Q.  B.  289  ; 
[1893]  1  Q.  B.  239)  appUed 

[1894]  1  I.  R.  2S2 
See  Revenue — Probate  Duty. 
Attorney-General    v.    Sidney    Sussex    College 
(L.  B.  4  Ch.  App.  722)  followed 

[1914]  1  I.  R.  194 

See  Charity — Gift  to.    4. 

AveraU  v.  Wade  (LI.  &  G.  (temp.  Sugden)  252) 

followed  [1906]  1  I.  R.  305 

See  Marshalling.    2. 

Ayscough  V.  BuUar  (41  Ch.  D.  341)  distinguished 

41  I.  L.  T.  R.  19 
See  Practice — Pahties.    3. 

Attorney-General  v.   Tomline  (14  Ch.  D.  58) 
followed  and  applied 

[1915]  1  I.  R.  210 
See  Seashore.     3. 

Bacup,  Corporation  of,  v.  Smith  (44  Ch.  D.  395) 
followed  [1917]  2  I.  R.  508 

See  Public  Health  Acts.    28. 
Baglan  Hall  Colliery  Company,  In  re  (L.  B.  5  Ch. 
350),  followed  [1902]  1  I.  R.  349 

See  Company — Shares.    2. 
Bagnell  v.  Broggy  (31  L  L.  T.  B.  91)  foUowed 
41  I.  L.  T.  R.  69 
See  Land  Law  Acts — Practice.    22. 
Bailey,  In  re  (3  E.  &  B.  607),  distinguished 

[1910]  2  I.  R.  695 
See   Justices — Jurisdiction    (Petty 
Sessions).    49. 
Bailey  v.  Kenworthy  ([1908]  1  K.  B.  441)  con- 
sidered [1916]  2  I.  R.  354 
See  Workmen's  Compensation.    34. 
Bailey  v.  Mason  (2  I.  C.  L.  B.  382)  followed 

35  I.  L.  T.  R.  188 
See  Landlord  and  Tenant — Action 
FOR  Becovery  of  Land.    20. 
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Bailie's  Estate,  In  re  (31  L.  R.  I.  98, 373),  applied 
[1895]  1  I.  B.  460 

/See     Land     Judge's     Court — Com- 
pensation.    1. 

considered 

[1894]  1  I.  R,  1  ;   28  I.  L.  T.  H.  184 
See  Pkacticb — Sale  by  Consent.   8. 
Baiter  v.  IHurphy  (3  I.  W.  L.  R.  97)  followed 

[1906]  2  I.  R.  79  ;   40  I.  L.  T.  R.  41 
See  Land  Law  Acts — Fair  Rent.    34. 
Baker  v.  Twinam  (28  L  L.  T.  R.  80)  followed 
39  I.  L.  T.  R.  264 
See  County  Court — Appeal.    23. 
Baker,  In  re  (2  H.  &  N.  219),  distinguished 

[1910]  2  I.  R.  695 
(See    Justices — Jurisdiction    (Petty 
Sessions).    49. 
Baldock  v.   Brady  (3  Lawson    Reg.  Cas.  129J 
distinguished  47  I.  L.  T.  R.  197 

See  Parliament — Franchise.     169. 
Ball  V.  Graves  (18  L.  R.  I.  224)  followed 

[1904]  1  I.  R.  354 
See  Lands  Clauses  Acts — Compul- 
sory Purchase.    7. 
Bandon's  Estate,  In  re  ([1907]  1  L  R.  225), 
distinguished        [1912]  1  I.  R.  488 
See  Land  Purchase  Acts — Bonus.  30. 
Banks  v.  Small  (36  Ch.  D.  716)  considered 

[1910]  1  I.  R.  1 
See  Disentailing  Deed. 
Barber  v.  Barber  (7  L.  J.  (N.S.)  Ch.  70;  3  My.  & 
Cr.  688)  distinguished 
[1906]  1 1.  R.  386, 894;  40I.L.T.R.  109 
See  Executor  (General).     5. 
Barbour  v.  Barron  (28  I.  L.  T.  R.  97)  foUowed 
28  I.  L.  T.  R.  148 
See  Seduction.    8. 
Barcrolt  v.  Welland  (12  L.  R.  I.  35)  considered 

[1894]  2  I.  R.  49 
See  Landlord  and  Tenant. — Lease. 
21. 
Bargewell  v.  Daniel  (98  L.  T.  257)  followed 

47  I.  L.  T.  R.  228 
See  Workmen's  Compensation.    41. 
Barlow's  Contract,  In  re  ([1903]  1  Ch.  at  p.  384), 
considered  [1911]  1  I.  R.  76  ; 

45  I.  L.  T.  R.  38 
.  See  Settled  Land  Acts.     9. 
Barnes  v.  Barnes  (8  L.  R.  I.  165)  discussed 

1  N.  I.  J.  R.  169 
See  Landlord  and  Tenant — Action 
for  Recovery  oe  Land.    22. 
Barnes  v.  Brown  ([1909]  1  K.B.  38)  not  followed 
[1910]  2  I.  R.  220 
iSee  Dentist.    5. 
Barnes  v.  Raester  (1  Y.  &  C.  C.  C.  401)  explained 
and  distinguished     [1906]  1 1.  R.  305 
See  Marshalling.     2. 
Barnett  v.  Gunn  (31 1.  L.  T.  R.  140)  not  followed 

See  County  Court — ^Appeal.    29. 
Barnewall's  Estate,  In  re  (I.  R.  i  Eq.  304  ;  1 1.  L. 
T.  349),  considered 
[1894]  1  I.  R.  1  ;   28  I.  L.  T.  R.  184 
See  Praotice»-Sale  by  Court.  8. 

followed  34  i.  l.  x.  R.  28 

See  Vendor    and    Purchaser— Con- 
ditions op  Sale.    4. 


Barnsley  British  Co-operative  Society,  Ltd.,  v. 
Worsborough  Urban  Council  ([1916] 
A.  C.  298)  followed 

50  I.  L.  T.  B.  86 

See  Highway.     1. 
Barrs  v.  Crossman  and  Pilchard  ([1897]  A.  C.  172) 
followed 
See  Landlord  and  Tenant — Action 
FOB  Recovery  of  Land.     11. 
Bates,  Ex  parte  (11  Ch.  D.  914),  followed 

28  I.  L.  T.  R.  108 
iSee  Bankruptcy — Pboop.    3. 
Bates  V.  M'Cormick  (8  Ir.  Jur.  N.  S.  239)  fol- 
lowed [1904]  2  I.  R.  705  ; 
38  I.  L.  T.  R.  253 
See  Criminal  Law  (General).     7. 
Baxter  v.  Hozier  (5  Bing.  N.  C.  288)  applied. 
[1918]  1  I.  R.  95 
See  Limitations,  Statute  op — Trusts.  8. 
Beadle,  Re  (7  Ell.  and  Bl.  92),  followed 
See  Practice — Costs.     34-36. 
Beamish's  Trusts  (5  I.  L.  T.  R.  104)  not  followed 
30  I.  L.  T.  R.  54 
See  Solicitor — Bill  of  Costs.     149. 
Beardsley  v.Glddlngs  ([1904]  1  K.  B.  847)  applied 
[1917]  2  I.  R.  430;  51  I.  L.  T.  R.  91 
See    Justices — Jurisdiction    (Petty 
Sessions).    22. 
Beaumont  v.  Senior  and  Bull  ([1903]  1  K.  B.  282) 
distinguished  5  N.  I.  J.  R.  269 
See  Solicitor — Bill  of  Costs.     130. 
Beaupre's  Trusts  (21  L.  R.  I.  397)  discussed 

[1908]  1 1.  R.  297, 303  ;  42 1.  L.  T.  R.  57 
See  Bankruptcy — Vesting.    4. 

distinguished  [1918]  1  I.  R.  394 

<See  Will — Lapse. 
Beddoe,  In  re  ([1893]  1  Ch.  D.  547),  followed 

40  I.  L.  T.  R.  81 
See  Trustee — Costs  and  Charges.   1. 
Bedford  (Duke  ot)  v.  British  Museum  (Trustees 
of)  (2  Myl.  K.  552)  distinguished 

[1899]  1 1.  R.  258, 282 
See  Landlord  AND  Ten  ANT — ^Lease.   5. 
Beechy  v.  Smyth  (11  L.  R.  I.  88)  commented  on 
46  I.  L.  T.  R.  27 
See  Vendor  Tand    Purchaser — Con- 
ditions OF  Sale.     7. 
Belfast  Guardians  v.  Belfast  Corporation  ([1910] 
2  I.  R.  534)  overruled 
[1917]  1 1.  R.  401, 423  ;!51 1.  L.  T.  R.  73; 
[1918]  1  I.  R.  371  ;  52  I.  L.  T.  R.  69 
See  Dublin  Police  District — Police 

Rate. 
See  Local  Government — Rates.     14. 
Bennett's  Estate  ([1898]  1  I.  R.  185)    not  fol- 
lowed [1915]  1  I.  R.  304 
See  Settlement — Construction.    26. 
Bennett  v.  King's  Co.  C.  C.  (42  I.  L.  T.  R.  82) 
distinguished        47  I.  L.  T.  R.  302 
See  Malicious  Injury.     86. 
Bennett  v.  Wordie  (36  Scottish  Law  Reporter 
643)  followed        33  I.  L.  T.  R,  183 
•S'ee  Workmen's  Compensation.    43. 
Benson  v.  Furness  Railway  Co.  (8  L.  T.  R.  268) 
follow  ed 
38  I.  L.  T.  R.  177  ;   4  N.  I.  J.  R.  250 
See  Practice — Remitting.     70. 
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CASES   FOLLOWED,   OVEBEULED,    &c. 


Beresford  v.  Kennedy  (21 1.  L.  T.  R.  17)  followed 
29  I.  L.  T.  R.  69 

See  Money  Paid. 
Bermingham's  Estate  (I.  B.  5  Eq.  147)  dis- 
tinguished 39  I.  L.  T,  R.  169 
See     Limitations,     Statute     op  — 
Realty.     11. 
Bernard  v.  Hungerlord  ([1902]  1  I.  R.  89)  ap- 
proved of          [1905]  1 1.  R.  186, 199 
See  Landlord  and  Tenant — LjiASB. 
59. 
Billing  V.  Welch  (I.  R.  6  C.  L.  88)  overruled 

[1902]  1  I.  R.  114  ;  36  I.  L.  T.  R.  45 
See  Landlord  and  Tenant — Lease. 
11. 
Birch,  Ex  parte  ([1894]  2  I.  R.  181  ;  28 1.  L.  T.  R. 
33),  applied  [1909]  1  I.  R.  301  ; 

43  I.  L.  T.  R.  215 
See     Labourers     (Ireland)    Acts. 
54. 
Birch  V.  Wade  (3  V.  &  B.  198)  followed 

[1911]  1 1.  R.  405, 410  ;  45  I.  L.  T.  R.  224 
See  Will — Class. 
Bird's  Trusts,  In  re  (3  Ch.  D.  214),  approved  and 
followed  [1902]  1 1.  R.  477, 485 ; 

36  I.  L.  T.  R.  18 
See  Settlement — Rectification.    2. 
Blake  v.  Gale  (32  Ch.  D.  571)  distinguished 

[1896]  1  I.  R.  206,  223 
See  Limitations,   Statute  of — Per- 
sonal Action.     15. 
Bloomfield  v.  Johnston  (I.  R.  8  C.  L.  68)  followed 

31  I.  L.  T.  464 
See  Fisheries.     7. 

V. —  followed        1  N.  I.  J.  R.  209 

See  Fisheries  Acts.     2. 
Bluett  V.  Jessop  ( Jae.  240)  followed 

[1898]  1  I.  R.  262 
See  Executor — Actions.    3. 
Blundell  v.  Brettargh  (17  Ves.  232)  distinguished 
[1908]  2  I.  R.  143  ;  42  I.  L.  T.  R.  68 
See  Arbitration — Procedure.    3. 
Board  v.  Board  (L.  R.  9  Q.  B.  48)  distinguished 
[1913]  1  I.  R.  280 
See  Estoppel.     9. 
Boddington  v.  Clalrat  (25  Ch.  D.  685)  followed 
[1917]  1  I.  R.  1 
See  Annuity.     1. 
Bole  V.  Smith  ([1899]  1  L  R.  378)  foUowed 

47 1.  L.  T.  242 
See     Drainage     and     Improvement 
Code.     1. 
Bolton  Partners  v.  Lambert  (41  Ch.  D.  295) 
distinguished         [1896]  1  I.  R.  65 
See  Principal  and  Agent.     3. 
Bomore  Road,  In  re  (No.  9)  ([1906]  1  Ch.  359), 
followed  [1918]  1  I.  R.  356 

See  Trustee — Appointment.     11. 
Booth  V.  Briscoe  (2  Q.  B.  D.  496)  considered  and 
explained         [1900]  2 1.  R.  265, 268  ; 
33  I.  L.  T.  R.  82,  83 
See  Defamation — Libel.     14. 
Borland's  Trustee  v.  Steel  Bros.,  Ltd.  ([1901] 
1  Ch.  279),  followed 
[1904]  2  I.  R.  644  ;  [1905]  2  I.  R.  218  ; 
38  I.  L.  T.  R.  117 
See  Revenue — Estate  Duty.     17. 


Borrowes  v.  Colles  (28  I.  L.  T.  R.  41)  followed 

[1895]  2  I.  R.  197  ;  29  I.  L.  T.  R.  7 

See  iiAND  Law  Acts — Chabactee  of- 
Holding.   \  40. 
Borrowes,  In  re  ([1900]  2  I.  R.  593),  followed 
[1903]  2  I.  R.  541  ;  3  N,  I.  J.  R.  313 
See  Malicious  Injury.     8. 
Bouch  V.  Sproule  (12  A.  C.  385)  distinguished 

42  I.  L.  T.  R.  114 
See  Tenant-for-Life  and  Rbmaindbk- 
man,     5.    . 
Bowen  v.  James  (10  L.  B.  I.  26)  followed  and 
.applied  [1904]  2  I.  R.  8 

See  Public  Health  Acts.     17. 
Boyce's  Estate  ([1909]  1  I.  R.  138  in  note)  fol- 
lowed [1909]  1  I.  R.  390 
See  Limitations,  Statute  of — ^Trusts. 
4. 
Boyle  V.  Boyle  (L  R.  U  Eq.  433)  foUowed 

[1910]  1  I.  R.  20 
See  Charity  —  Charitable  Dona-- 
TioNS  AND  Bequests  Acts.    7. 
Boyd  V.  Kelly  (28  I.  L.  T.  R.  147)  explained 

31  I.  L.  T.  R.  168 
See   County   Court — Appeal.    16. 
Boyd,   Tenant ;    Tredenick,    Landlord   ([1896]; 
2  I.  R.  364 ;  30  I.  L.  T.  R.  36),  dis- 
tinguished [1897]  2  I.  R.  27  ; 
30  I.  L.  T.  R.  158 
See  Land  Law  Acts — Future  Ten- 
ant.    13. 

V. followed         35  I.  L.  T.  R.  217 

See  Land  Law  Acts — Present  Ten- 
ant.   24. 
Boyd's  Trusts;  Devereux  v.  Calm  ([1916]  1  L  R. 
121)  affirmed  [1917]  1 1.  R.  56 

See  Settlement — Construction.    38. 
Boyle  V.  Bradley  (3  Lawson  468)  distinguished 
48  I.  L.  T.  R.  156 
See  Parliament — Franchise.    27. 
Boyle  V.  Boyle  (I.  R.  11  Eq.  433)  followed 

[1915]  1  I.  R.  191 
See  Charity — Charitable  Donations 
AND  Bequests  Acts.     7. 
Boyle  V.  Foster  (30  L.  R.  I.  623)  distinguished     ■ 
See  Land  Law  Acts — Character  of- 
Holding.     57,  109. 
Boyle  V.  Masterson  (25  L.  R.  I.  179)  considered 
and  explained        47  I.  L.  T.  R.  212 
See  Practice — Traijsfer  or  Action.  15. 
Bradbury  v.  Bedworth  Goal  and  Iron  Co.  (2  W. 
C.  C.  138)  considered 
38  I.  L.  T.  R.  152  ;  4  N.  I.  J.  R.  221 
See  Workmen's  Compensation.   28.. 
Bradford  v.  Dublin  and  Kingstown  Railway  Co. 
(7  I.  C.  L.  R.  57,  614)  foUowed 

[1902]  2  I.  R.  63 
See  Land   Judge's   Court — Convey- 
ance.    1. 
Bradford  Corporation  v.  Myers  ([1916]  1  A.  C. 
242)  applied  [1917]  2  I.  R.  496 

See  Limitations,  Statutes  of — Per- 
sonal Action.     10. 
Bradford's  Estate,  In  re  ([1895]   1    I.  R.  251) 
followed      [1897]  1  I.  R.  86, 112,  609 
See   Will — Charge    of   Debts   (and- 
Legacies).     1. 


CASES  FOLLOWED,  OVEEEULED,  &c. 
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Bradley  v.  Archibald  ([1899]  2  I.  R.  108)  dis- 
tinguished 
[1901]  2  I.  R.  7  ;   84  I.  L.  T.  R.  121 

See  Practice — Costs.    23. 

V. followed      33  I.  L.  T.  R.  9 

See  Solicitor — Bill  of  Costs.    4. 
Biadley  v.  James  (I.  R.  10  C.  L.  441)  considered 
[1915]  2  I.  R.  347 
See   BANKRTTPTcy — Order   and    Dis- 
position.   4. 
Brady  v.  The  Queen  (3  N.  I.  J.  R.  279)  appUed 
[1918]  2  I.  R.  103  ;  52  I.  L.  T.  R.  53 
See  Petty  Sessions  Clerk.    3. 
Brandon  &  Co.  v.  Hanna  (41   I.  L.  T.  R.  75) 
S.pproTed  [1918]  2  I.  B.  228 

See  Solicitor — Bill  of  Costs.    95. 
Bray  y.  Ford  ([1896]  A.  C.  48)  distinguished 

[1905]  2 1.  R.  525, 530;  39 1. 1.  T.  R.  193 
iSfee  Practice — New  Trial.     1. 
Breedon  v^  Tiigman  (3  M.  &  K.  289)  distinguished 
52  I.  L.  T.  R.  3 
See  Will — Vesting.    8. 
Brennan  v.  Boyle  (16 1.  Ch.  R.  871) 

[1905]  1 1.  R.  60,  74  ;  38 1.  L.  T.  R.  259 
See  Settlement — Construction.    13. 
Brennan  v.  Dillon  (I.  R.  7  Eq.  215 ;  8  Eq.  94) 
approved  of         [1911]  2  I.  R.  36 
See  Probate  (and  Administration) — 
Grant  of  Administration.    35. 
Brennan  v.  O'Brennan  ([1894]  1  I.  R.  69)  dis- 
tinguished 52  I.  L.  T.  R.  3 
See  Will — Vesting.    8. 
Breslln  v.  Hodgens  (I.  R.  10  Eq.  206)  not  fol- 
lowed                    [1897]  1  I.  R.  556 
See  Limitations,  Statute  of — Per- 
sonal Action.     17. 
Brlce  V.  Lloyd  {[1909]  2  K.  B.  804)  followed 

45  I.  L.  T.  R.  190 
See  Workmen's  Compensation.    78. 
Brierly  Hill  Local  Board  v.  Pearsall  (9  A.  C.  595) 
discussed.  [1910]  2  I.  R.  285  ; 

44  I.  L.  T.  R.  123 
See  Arbitration — Award.     8. 
Bright  V.  Walker  (1  C.  M.  &  R.  211)  foUowed  by 
FitzGibbon,  L.J. 
[1898]  2  I.  R.  532  ;   [1900]  2  I.  R.  664 
See  Easement.     2. 
BristOW  V.   Cormican  (3  App.   Cas.   641)   com- 
mented on  1  N.  I.  J.  R.  209 
See  Fisheries  Acts.     2. 
Brittain  v.  Kinnaird  (1  Br.  &  B.  432)  discussed 
and  applied          [1910]  2  I.  R.  695 
See    Justices — Jurisdiction    (Petty 
Sessions).    49. 
Britten  v.  Hughes  (5  Bing.  460)  followed 

5  N.  I.  J.  R.  52 

:  See  Bankruptcy — Arrangement.  12. 

Brooke  v.  Brooke  {[1904]  2  Ch.  600)  followed  and 

applied  [1899]  1  I.  R.  480 

See  Executor — Administration.    3. 

Brooke  v.  Kavanagh  (21  L.  R.  I.  474)  followed 

41  I.  L.  T.  R.  203 
See  Practice — Security  for  Costs.   6. 
Brookes,  Ex  parte  (23  Oh.  D.  261),  followed 

[1908]  2  I.  R.  612  ;  42  I.  L.  T.  R.  262 
See   Bankruptcy— Order   and   Dis- 
position.    8. 


Brooks  V.  Bagshaw  ([1904]  2  K.  B.  798)  applied 
[1917]  2  I.  R.  430  ;  51 1.  L.  T.  R.  91 

See   Justices — Jurisdiction    (Petty 
Sessions).    22. 
Brown,  deceased.  In  re  ;    Brown  v.  Harrisoa 
(35  I.  L.  T.  R.  25)  not  followed 

[1910]  1  I.  R.  20 
See  Charity  —  Charitable  Dona- 
tions AND  Bequests  Acts.    7. 
Brown  v.  Hallissy  (12  I.  L.  T.  R.    150)  over- 
ruled 28  I.  L.  T.  R.  98 
See  Mortgage  (General).    40. 
Brown  V.  Sewell  (11  Ha.  49)  distinguished  and 
explained             35  I.  L.  T.  R.  67  ; 
[1901]  2  I.  R.  513  ;   1  N.  I.  J.  R.  145 
See     Mortgage— -Equitable     Mort- 
gage.    2. 
Brown  v.  Harrison  (35  I.  L.  T.  R.  25)  not  fol- 
lowed                   [1915]  1  I.  R.  191 
See  Charity — Charitable  Donations 
and  Bequests  Acts.    7. 
Browne's  Estate,  In  re  (unreported),  explained 
and  followed         [1895]  1  I.  R.  468 
See     Mortgage — Judgment     Mort- 
gage.   7. 
Brunner,  In  re  (19  Q.  B.  D.  572),  distinguished 
[1894]  1  I.  R.  183  ;  28  I.  L.  T.  R.  184 
See  Bankruptcy — Evidence. 
Bryans  v.  Callaghan   (Lawson  Notes)  [1907],  p 
241  ;  42  I.  L.  T.  R.  97)  approved  and 
followed                [1911]  2  I.  R.  190  ; 
45  I.  L.  T.  R.  128 
See  Parliament — Franchise.    49. 

V. applied         [1918]  2  I.  R.  479 

See  Landlord  and  Tenant — Rates. 
Buckley  v.  Goss  (3  B.  &  S.  566)  distinguished 

33  I.  L.  T.  R.  79 
See  Trover.    2. 
Budge  V.  Parsons  (3  B.  &  S.  382)  followed 

[1904]  2  I.  R.  705  ;  38  I.  L.  T.  R.  253 
jSee  Criminal  Law  (General).     7. 
Burgess  v.  M'Craith  (unreported)  followed 

[1899]  2  I.  R.  45 
See  Practice — Writ   Specially   In- 
dorsed.   2. 
Burgess  Trusts,  In  re  (U  I.  Ch.  R.  164),  followed 
[1894]  1  I.  R.  138 
See  Distributions,  Statute  of.     3. 
Burke's  Case  (5  C.  P.  D.  1)  distinguished 

32  I.  L.  T.  R.  108 
See      Railway — Passengers'      Lug- 
gage.    4. 
Burton  v.  Companies  Registration  Agency  ([1907] 
23  T.  L.  R.  337)  not  followed 

41  I.  L.  T.  R.  217 
See  Moneylender.     1. 
Burton  V.  Hudson  {[1909]  2  K.  B.  564)  followed 
[1914]  2  I.  R.  125  ;   48  I.  L.  T.  R.  59 
See    Justices — Jurisdiction    (Petty 
Sessions).    88. 
Burton  V.  Newbery  (1  Ch.  D.  234)  explained 

[1899]  2  I.  R.  472 
See  Probate — Grant  of  Probate.  21. 
Butcher  v.  Stead  (17  H.  L.  Cas.  846)  followed 

29  I.  L.  T.  R.  106 
See  Bankruptcy — Fraudulent  Pre- 
ference.    6. 


cell 


CASES  FOLLOWED,  OVEEBULED,    &c 


Byrne  v.  Earl  of  Meath  (42  I.  L.  T.  R.)  approved 
and  followed  46  I.  L.  T.  R.  16 

See  Town  Tenants  Act.     7. 

Caballero  v.  Henty    (L.  R.  9  Ch.  App.   447) 
followed  [1911]  2 1.  R.  500, 517 

See  Vendor   and   PtmoHASEE — Con- 
ditions OF  Sale.     17. 
Caflrey  v.  Price  (31 1.  L.  T.  R.  165)  followed 

32  I,  t,  T,  R.  26 
See  County  Court — Appeal.    20. 
Callan  Union  Guardians  v.  Armstrong  (16 1.  L.  T. 
R.  33)  followed     31  I.  L.  T.  R.  256 
See  Poor  Rate — Occupation.     7. 
Calver  v.  Laxton  ;  In  re  Jones  (31  Ch.  D.  440) 
not  followed 
[1913]  1  I.  R.  211;  47  I.  L.  T.  R.  102 
See  Executor  (General).     14. 
Campbell's  Trusts  (31  L.  R.  I.  434)  not  followed 
[1911]  1  I.  R.  434 
See  Practice — Payment  out  op  Court. 
9. 
Canadian  Land  Reclaiming  and  Colonizing  Co. ; 
Coventry  and  Dixon's  Case  (14  Ch.  D. 
660,  668)  followed    [1913]  1 1.  R.  352 
See  Company — Windinq-up.      10. 
Canning  v.  Farren  ([1907]  2  I.  R.  486)  principle 
applied  [1915]  2  I.  R.  116 

See  County  Court — Decree.    5. 
Capital  and  Counties  Bank  v.  Henty  (7  A.  C. 
741)  applied         [1910]  2  I.  R.  577  ; 
44  I.  L.  T.  R.  191 
See  Defamation — Privilege.     5. 
Carbery  v.  Cox  (3  I.  Ch.  R.  231)  considered 

[1914]  1 1.  R.  305 ;  49  I.  L.  T.  R.  150 
See  Charity — Gift  to.     32. 
Carew  v.  Hanly  (24  I.  L.  T.  R.  33)  affirmed 

33  I.  L.  T.  R.  38 
See  Practice — Interpleader.    10. 
Carey,  Ex  parte  ;    In  re  Great  Southern  and 
Western  Railway  Co.  (10  L.  T.  (O.S.) 
37)  followed  [1912]  1  I.  R.  498 

See  Lands  Clauses  Acts — Compensa- 
tion.    1. 
Cariisle  v.  Gosford  (36  I.  L.  T.  R.  220)  followed 
37  I.  L.  T.  R.  137 
See  Land  Law  Acts — Sale  of  Ten- 
ancy.    38. 
Carolan  and  Scott's  Contract  ([1899]  1  I.  R.  1) 
considered        [1901]   1    I.   R.   429  ; 
[1902]  1  I.  R.  514  ;   35  I.  L.  T.  R.  146  ; 
36  I.  L.  T.  R.  35  ;  1  N.  I.  J.  R.  226  ; 
2  N.  I.  J.  R.  51 
(See  Mortgage — Judgment  Mortgage.  8. 

— dissented  from  34  I.  L.  T.  R.  157 

See     Mortgage — Judgment     Mort- 
gage.    12. 
Carr  v.  Ingleby  (1  De  G.  &  S.  362)  followed 

[1915]  1  I.  R.  39 
See  Annuity.     4. 
Carroll's  Estate,  In  re  ([1901]  1 1.  R.  78),  followed 
[1914]  1  I.  R.  188 
>See  Mortgage    (General).    2,5. 
Carroll  v.  Keayes  (I.  R.  8  Eq.  97)  followed 

[1911]  2 1.  R.  500, 517 
See  Vendor  and  Purchaser — Condi- 
tions OF  Sale.     17. 


Casey  v.  Helyer  (17  Q.  B.  D.  17)  mooted 

[1894]  2  I.  R.  16  ;   28  I.  L.  T.  R.  3 

See  Practice — Writ   Specially   In 
DORSED.     22. 

Casey's  Trusts  (4  I.  Ch.  R.  247)  followed 

[1916]  1  I.  R.  377 
See  Settlement — Construction.   42. 
Cavan  Co.  Council  v.  Kane  ([1910]  1  I.  R.  644 ; 
45  I.  L.  T.  R.  156)  distingnised 

46  I.  L.  T.  R.  95 
See  Highway.     3. 
Cavendish  Bentinck  v.  Fenn  (12  A.  C.  652)  ap- 
plied [1913]  1 1.  R.  352 
See  Company — Winding  Up.     10. 
Chaine  v.  Nelson  (12  L.  R.  I.  272,  277)  appUed 
[1897]  2  I.  R.  30  ;  30  I.  L.  T.  R.  156 
See    Land     Law    Acts — Statutory 
Term.    4. 
Chamberlain  v.  White  and  Goodman  (Cro.  J.  R. 
647)  followed          33  I.  L.  T.  R.  53 
See  Defamation — Slander.     1. 
Chaplin  v.  Chaplin  (3  P.  Wms.  229)  applied 

[1915]  1  I,  R.  406 
See  Rentcharge.     1. 

V. (3  P.  Wms.  229^  considered 

[1915]  i  I.  R.  387, 395 
See  Rentcharge.     2. 
Chapman  v.  Brown  (6  Ves.404)  distinguished  and 
dissented  from      [1917]  1  I.  R.  183 
See  Charity — Gift  to.     39.  ^ 

Cherry  v.  Anderson  (I.  R.  10  C.  L.  204)  dis- 
tinguished 39  I.  L.  T.  R.  229 
See  Auctioneer.     4. 
Chesham's  Settlement,  Re  ([1909]  2  Ch.  329), 
followed     [1918]  I.  I.  R.  110,  115 
iSee  Heirlooms. 
Chessum  and  Sons  v.  Gordon  ([1901]  1  Q.  B. 
694)  applied  and  followed 

[1914]  1  I.  R.  73 
See  Practice — Amendment.      2. 
Christie  v.  Unwin  (11  A.  &  E.  373)  applied 

43  I.  L.  T.  R.  216 
See  Labourers  (Ireland)  Acts.  35. 
Christian  v.  Devereux  (12  Sim.  264)  followed 

[1906]  1 1.  R.  386, 394  ;  40  I.  L.  T.  R.  109 

See  Executor  (General).    5. 

Chute  V.  Busteed  (16  I.  C.  L.  R.  222)  appUed 

by    Palles,    C.B.,  to  ejectment  pro> 

ceedings  under  s.  52  of  Landlord  and 

Tenant  (Ireland)  Act,  1860 

[1915]  2 1.  R.  195, 208 
See    Land    Law    Acts — Action    for 
Rent. 
Clancy   v.    Commissioner   of   Valuation  ([1911] 
2  I.  R.  173).     Dictum  that  the  word 
"  Charitable  "  in  s.  15  of  the  Valua- 
tion (Ireland)  Act,  1852,  and  s.  2  of 
the  Valuation  (Ireland)  Amendment 
Act,  1854,  should  be  construed  in  the 
large  sense  in  which  it  is  used  in  the 
Income  Tax  Acts,  held  too  general 
[1914]  2  I.  R.  447 
See  Poor  Rate — Exemption.     9. 
Clancy    v.    Ryan  (17  I.  L.  T.  R.   110)    not 
followed 

36  I.  L.  T.  R.  63  ;   2  N.  I,  J.  R.  84 
See  Peactick — Remitting.     19. 


CASES  FOLLOWED,  OVERKULED,  &c. 
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Clare  County  CouncU  v.  Wilson  (47  I.  L.  T.  R.  34; 
[1913]  2  I.  R.  89)  followed 

49  I.  L.  T.  R.  166 
See  Praotiob — Service.     16. 
Clarke  v.  M'Geever  (29  I.  L.  T.  R.   85)  con- 
sidered. 31  I.  L.  T.  R.  108 
See  Geand  Jury  Cess — Gband  Juey 
— Pkbsbntment.     6. 

T. considered      31  I.  L.  T.  R.  108 

See  Grand  Jury — Presentment.    5. 
Clayton's  Case  (1  Mer.  572)  applied 

[1914]  1  I.  R.  180 
See  Mortgage  (General).    5. 
Clifford  T.  Clifford  (35  I.  L.  T.  R.  103)  followed 
35  I.  L.  T.  R.  245 
See  Land  Law  Acts — Fair  Rent.    3. 
Clink  V.  Radtordand  Co. ([1891]  1  Q.  B.'  followed 
47  I.  L.  T.  R.  249 
See  Ship — Charter-party.     6. 
Clokey  v.  London  and  North-Western  Railway 
Company  ([1905]  2 1.  R.  251)  followed 
41  I.  L.  T.  R.  200 
See  Practice — Service.    8. 
Clutterbuck  v.  Taylor  ([1896]  1  Q.  B.  395)  ap- 
pUed  37  I.  L.  T.  R.  19 

See  Parliambitt — Feanohisb.     96. 
Coey  V.  Pasco  ([1899]  1  I.  R.  125)  approved  of 
[1905]  ILR.  186, 199 
See  Landlord  and  Tenant — Lease.  59. 
Coffee  V.  HamUton  (28  L  L.  T.  R.  151)  com- 
mented on  33  I.  L.  T.  R.  61 
See  Land  Law  Acts — Character  oe 
Holding.    74. 
Cohen  v.  Metropolitan  Railway  Co.  (6  T.  L.  B. 
146)  followed        38  I.  L.  T.  R.  177  ; 
4  N.  I.  J.  R.  250 
See  Practice — Remitting.    70. 
Colelough's  Estate,  In  re  (8  I.  Ch.  R.  330),  dis- 
tinguished          [1895]  2  I.  R.  559  ; 
[1896]  2  I.  R.  171  ;  29  I.  L.  T.  R.  30 
See     Limitations,     Statute      oe — 
Realty.     46. 

distinguished 

[1905]  1  I.  R.  460  ;  39  I.  L.  T.  R.  233 
See     Limitations,      Statute      of — 
Realty.     42. 

— — •  considered 

[1907]  1  I.  R.  15  ;  40  I.  L.  T.  R.  233 
See     Limitations,      Statute      of — 
Realty.     2. 
Coldrick  v.  Partridge  ([1909)  1  K.  B.  530  ;  [1910] 
A.  C.  77)  applied 

[1910]  2  LR.  381, 393 
See  Negligence.    24. 
Coles  V.  Coles  ([1910]  1  Ch.  711)  followed  and 
appUed  [1905]  1  I.  R.  272 

See  Covenant  to  Settle. 
Colhoun   V.   M'Namee  (1   N.   I.   J.   275)   dis- 
tinguished [1906]  2  I.  R.  104  ; 
39  I.  L.  T.  R.  67 
See  Solicitor — Bill  of  Costs.    134. 
Collins  V.  Collins  ([1907]  2  I.  B.  104)  appUed 
[1916]  2  I.  R.  33 
See  Workmen's  Compensation.    21. 
CoUopy  V.  O'Shaughnessy  (6    L.  R.  469)  fol- 
lowed 31  I.  L.  T.  R.  155 
.  'See  Practice — Sboueity  fob  Costs.  21. 


Commissioners  of  Charitable  Donations  and 
Bequests  v.  Wybrants  (2  Jones  & 
Lat.  182)  not  followed 

[1909]  1 1.  R.  136, 140 
See      Limitations,      Statute      of — 
Trusts.    3. 
Commissioner  of  Valuation  v.  O'Connell  ([1906} 
2  I.  B.  479)  followed 

50  I.  L.  T.  R.  105 
See  Poor  Bate — Exemption.    4. 

Concannon  and  St.  George,  Landlords  ;   Keane,. 
Tenant  ([1912]  1  I.  B.  429),  followed 
[1912]  1  I.  R.  445 
See  Land  Law  Acts — Fair  Bent.    36. 
Condon  v.  Mitchelstown  Rural  District  Council 
([1914]  1  I.  B.  113,  118)  approved 
[1915]  1  I.  R.  216 
See     Labourers     (Ireland)     Acts. 
25. 
Connolly  v.  Connolly  (17  I.  C.  B.  208;  L  B.  Eq. 
376)  commented  on 
See  Joint  Tenant.     3. 
Connolly  v.  FitzGerald  (unreported)  stated  and 
distinguished        [1905]  2  I.  R.  590  ; 
5  N.  I.  J.  R.  230 
See  Local  Government — Disqualifi- 
cation.    13. 
Connolly  v.Sheridan  and  Russell  ([1900]  1  I.R.I) 
referred  to  34  I.  L.  T.  R.  98 

See    Solicitor  —  Bill     of     Costs. 
156. 
Connolly  v.  Taggart  (37  I.  L.  T.  B.  98)  not 
followed  39  I.  L.  T.  R.  264 

See  County  Court — Appeal.    23. 
Connor  v.  Butler  ([1902]  2  I.  R.  569)  followed 
[1909]  2  I.  R.  490  ;  43  I.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs). 
9. 
Conron  v.  Conron  (7  H.  L.  Cases  168)  applied 
49  I.  L.  T.  R.  97 
See  Will — Specific  Devise.     1. 
Conroy  v.  Marquis  of  Drogheda  ([1894]  2  I.  B. 
590  ;  28  L  L.  T.  R.  59)  distinguished 
32  I.  L.  T.  R.  93 
See  Land  Law  Acts— Future  Tenant. 
16. 

V. followed 

[1906]  II.  R.  1  ;  38  I.  L.  T.  R.  154  ; 
39  I.  L.  T.  R.  128, 217  ;  5  N.  I.  J.  R.  157 
See  Land  Law  Acts — Character  of 
Holding.    28. 
V.  — — —  distinguished 

51  I.  L.  T.  R.  139 
See  Land  Law  Acts — Resumption  by 

Landlord.     7. 
Constable  v.  Bull  (3  De.  G.  &  Sm.  411)    dis- 
cussed [1898]  1  I.  R.  5 
,  See  Will — Absolute  Gift.    31. 

V.  — I followed 

37 1.  L.  T.  R.  104, 225  ;  3  N.  I.  J.  R.  297  ; 

4  N.  I.  J.  R.  20 

See  Will — Words.     17. 

Conyngbam,  Marquis,  v.  0  Donnell  (C.  A.  9, 

May,  1906,  unreported)  distinguished 

41  I.  L.  T.  R.  203 

See  Practice — Security  for  Costs. 

6. 
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CASES     FOLLOWED,  OVEREULED,    &c. 


Cooke  V.  Midland  Great  Western  Railway  of 
Ireland  Co.  ([1909]  A.  C.  229)  dis- 
tinguished        [1912]  2 1.  R.  95, 290  ; 

46  I.  L.  T.  R.  229 
See  Negligbnob.     32. 

Coolmoyne  Society  v.  Bulfin  ([1917]    2  I.  R. 
107)  applied      [1918]  1 1.  R.  313,  323 
iSee      Industrial      and      Peovident 
Society.     4. 
Cooper  V.  Cooper  (L.  R.  7  H.  L.  53)  applied 

34  I.  L.  T.  R.  157 
See     Mortgage — Judgment     Mort- 
gage.    12. 
Cordal's  Case  (Cro.  Eliz.  315)  questioned 

[1899]  1 1.  R.  416, 435  ;  32 1.  L.  T.  R.  90 
See  Dower.     4. 
Cork   Distilleries   Co.  v.  6.  S.  &  W.   Ry.  Co. 
(I.   R.  4  C.  L.  439;    8  C.   L.   334; 
L.  R.  S.  H.  L.  269)  followed 

36  I.  L.  T.  R.  14 
See  Revenue — Oeebnces.     2. 
Coulter  V.  Crangle  (37  I.  L.  T.  R.  79)  considered 
44  I.  L.  T.  R.  248 
See  Practice — Costs.     15. 
Coulthard  v.Consett  Iron  Co.  ([1905]  2  K.  B.  857) 
followed  [1906]  2  I.  R.  135; 

40  I.  L.  T.  R.  19 
See  Workmen's  Compensation.    88. 
County  of  Gloucester  Bank  v.  Rudry  Merthyr 
Steam  and  House  Coal  Colliery  Com- 
pany ([1895]  1  Ch.  629)  followed 

[1915]  1 1.  R.  345,  358 
See  Company — Debentures.     5. 
Cowan,  Ex  parte  (3  B.  &  Aid.  123),  applied 

43  I.  L.  T.  R.  216 
See  Labourers  (Ireland)  Act.    35. 
Cowley,  Earl,  v.  Inland  Revenue  Commissioners 
([1899]A.C.  198)  applied 

[1916]  2  I.  R.  456 
See  Revenue — Estate  Duty.     14. 
I3owley,  Earl  ([1901]  1  Ch.  38),  followed 

47  I.  L.  T.  R.  147 
See  Settled  Land  Acts.     1. 

Cox  V.  Cox  (L.  R.  8  Eq.  343)  followed 

[1912]  1  I.  R.   503 
See  Land  Purchase  Acts — Superior 
Interest.     23. 
Cox  V.  Truscott  (21  Times  L.  R.  319)  considered 
[1905]  2 1.  R.  590  ;  5  N.  I.  J.  R.  230, 291 
See  Local  Government — Disqualifi- 
cation.     13. 
Coyle  V.  Coyle  ([1911]  1  L  R.  120)  approved  of 
47  I.  L.  T.  R.  174 
See  Land  Purchase — Evicted  Ten- 
ant.    10. 
'Coyle  V.  M'Fadden  ([1901]  1  I.  R.  95)  not  fol- 
lowed 36  I.  L.  T.  R.  142 
See     Limitations,      Statute     oe — 
Realty.     39. 

V. ^([1901]!  LR.298;35LL.T.R. 

93)  overruled  40  I.  L.  T.  R.  249 

See     Limitations,      Statute 


Realty.     12. 
Cradock  v.  Piper  (I  Mac.  N.  &  G.  664),  Rule  in, 
appUed  [1894]  1  I.  R.  60  ; 

28  I.  L.  T.  196 

See  Teustee — Costs  and  Chaeqbs.  2. 


Crawford  v.  Fowke  (6  M.  &  W.  358)  explained 
[1907]  2  I.  R.  537  ;  41  I.  L.  T.  R.  221 
See  Deceit. 
Crawford  v.  May  (45  Ch.  D.  499)  followed 

[1895]  1  I.  R.  530 
See    Husband    and    Wife — Married 
Women's  Property  Acts.     6. 
Cremin  v.  Cork  Corporation  ([1908]  2  I.  R.  61) 
commented  on       51  I.  L.  T.  R.  62 
See  Peace  Officer.     1. 
Criglington  v.  Anderson  (26  L.  R.  I.  iSl)  fol- 
lowed  45  I.  L.  T.  R.  118 

iSee  Parliament — Peanchisb.    60. 
Crooks  V. -Gibson  (unreported)  followed 

[1907]  2  I.  R.  129  ;  41  I.  t.  T.  R.  32 
See  Practice — Remitting.    6. 
Crozier  v.  Crozier  (3  Dr.  &  War.  373) 

[1905]  1 1.  R.  60,  74  ;  38 1.  L.  T.  R.  259 
See  Settlement — Construction.    13. 
Cunnack  v.  Edwards  ([1896]  2  Ch.  679)  dis- 
tinguished [1914]  1  I.  R.  142 
See  Benefit  Society. 
Cunningham    v.    Belfast    Corporation    ([1913] 
2  I.  R.,  p.   450  note)  applied. and 
followed                 [1913]  2  I.  R.  439 
See  Belfast  Local  Acts.    2. 
Cunningham  v.  M'Greggor  &  Co.  (3  P.  775) 
considered 
[1903]  2  I.  R.  135  ;  40  I.  L.  T.  R.  19 
See  Workmen's  Compensation.    88. 
Curtis  V.  Curtis  (5  Moo.  P.  C.  254)  doubted 

47  I.  L.  T.  R.  38,  207 
See    Practice    (Matrimonial) — Ali- 
mony.    1. 

Dalgleish  v.  Lowther  ([1899]  2  Q.  B.  560)  fol- 
lowed 1  N.  I.  J.  R.  112 
See  Practice — Discovery.    28. 
Dalton  V.  FitzGerald  ([1897]  2  Ch.  86)  distin- 
gnished                 [1913]  1  I.  R.  280 
See  Estoppel.     9. 
Dalton  V.  Guardians  of  St.  Mary  Abbotts  (47 
L.  T.  (N.  S.)  349)  foUowed 

41  I.  L.  T.  R.  19 

See  Practice — Parties.    3. 

Daly  V.  Wright  (27  L  L.  T.  R.  65  ;  32L.  R.  1^9) 

followed  34  I.  L.  T.  R.  168 

See  Land  Law  Acts — Character  of 

Holding.     106. 

V. (32  T.  L.  R.  9)  discussed  and 

adhered  to  [1907]  1  I.  R.  363 

See  Land  Law  Acts — Character  of 
Holding.     120. 
Dames-Longworth's  Estate,  In  re  (26  I.  L.  T. 
521),  discussed      [1904]  1  I.  R.  237 
See  Land  Purchase  Acts — Trustee. 
3. 
Darby's  Estate,  In  re  ([1907]  2  Ch.  465),  appUed 
49  I.  h.  T.  R.  87 
See  Contribution.     1. 
Davidson,  In  re  ;  Mlnty  v.  Bourne  ([1909]  1  Ch. 
567),  distinguished 
[1911]  1  I.  R.  289  ;   45  I.  L.  T.  R.  174 
See  Chaeity — Gift  to.    5. 
Davyv .  Gray  (48  I.  L.  T.  R.  32)  followed 

[1915]  2  I.  R.  210 
See  Campbell's  (Lord)  Act.    5. 


CASES  FOLLOWED,    OVEERULED,    &c. 


colxxi 


Dawson  V.  Fitzgerald  (1  Ex.  B.  257)  considered 
-  and  distinguished 

[1906]  2 1.  R.  545, 570 
See    Arbiteation  —  Agebement    to 
Rbfee.     8. 
Dawson's  Estate  (46  I.  L.  T.  R.  288)  adopted 

47  I.  L.  T.  R.  64 
See  Land  Ptjeohase  Acts — Supeeiob 
Interest      10 
Dearsley  v.  Middleweek  (18  Ch.  D.  236)  con- 
sidered [1903]  2  I.  R.  454  ; 
37  I.  L.  T.  R.  97  ;  3  N.  I.  J.  R.  249 
See  Peactice — ^CosTS.    16. 
De  Beers  Consolidated  Mines,  Ltd.,  v.  Howe 
([1906]  A.  C.  455)  distinguished 

[1918]  2  I.  R.  34 
See  Revenue — Income  Tax.    5. 
De  Hoghton  v.  De  Hoghton  ([1896]  2  Ch.  385) 
followed  [1915]  1  I.  R.  266 

See  Settlement — Constettotion.   24. 
De  La  Warr  v.  Miles  (17  Ch.  D.  535)  applied 

[1903]  1 1.  R.  92, 105 

See  TUEBAEY.       10. 

Dempsey  v.  Ward  ([1899]  1  I.  R.  463)  distin- 
guished [1906]  1  I.  R.  320 
See  Geaet.     1. 
Denaby  Main  Colliery  Co.  v.  Manchester,  Sheffield 
and  Lincolnshire  Railway  Co.  (11' A. 
C.  97)  considered  [1913]  2  I.  R.  255 
See  Railway — Caeeiage  oe  Goods.  5. 
Denis  Trusts,  In  re  (I.  R.  10  Eq.  81),  followed 
[1899]  1  I.  R.  491 
See  Will— WoEDS.    20. 

considered  [1895]  1  I.  R.  115 

See  Settlement — Consteuction.     22. 
Dennehy  v.  Corrigan  (unreported)  stated  and 
followed  [1902]  2  I.  R.  63 

See  Land  Judge's  Cottet — Convey- 
ance.    1. 
Dennis  v.  White  ([1917]  A.  C.  479)  followed 

[1918]  2  I.  R.  467  ;    52  I.  L.  T.  R.  157 
See  Wobkmbn's  Compensation.    22, 
Derry  v.  Peek  (14  A.  C.  374)  distinguished 

[1905]  2 1.  R.  267, 286  ;    5  N.  1. 3.  R.  161 
See  Miseepebsentation. 
Devlin,   Appellant ;    Kidd,   Respondent   (unre- 
ported), stated  and  followed 
[1897]  2  I.  R.  290  ;  31  I.  L.  T.  R.  113 
See  FiSHBEiES  Acts.    22. 
Dewar  v.  Goodman  ([1908]  1  K.  B.  94)  distin- 
guished [1909]  2  I.  R.  58  ; 
43  I.  L.  T.  R.  255 
See  Landlord  and  Tenant — Lease.  29. 
Dickson  v.  Great  Northern  Ry.  Co.  (18  Q.  B.  D. 
176)  followed      42  I.  L.  T.  R.  267 
See  Railway — Cabeiagb  oe  Goods.  15. 
Dixon's  Trusts  (I.  R.  4  Eq.  1)  considered  and 
observations     of     Christian,     L.J., 
dissented  from 
[1895]  1  I.  R.  115  ;  40  I.  L.  T.  R.  176 
See  Settlement — Consteuction.    20, 
■i2. 

followed  [1899]  1  I.  R.  491 

See  Will— Words.    20. 

(L  R.  4  Eq.  12)  considered 

40 1.  L.  T.  R.  176 
See  Settlement — Consteuction.  20,22, 


Dixon  V.  Great  Western  Ry.  Co.  ([1897]  1  Q.  B. 
300)  followed       41  I.  L.  T.  R.  165 
See  Nbgliqbncb.    25. 
Dobl)  V.  Dobb  ([1918]  1  Ch.  433)  followed 

[1918]  2  I.  R.  455 
See  War.    4. 
Dobbin  V.  M'Naghten  (33  I.  L.  T.  R.  152)  dis- 
tinguished 34  I.  L.  T.  R.  80 
See  Land  Law  Acts — Fair  Rent.    2. 
Doe  d.  ;  Jeff  v.  Robinson  (B.  &  Cr.  296) 

[1905]  1 1.  R.  60, 74  ;  38 1,  L,  T.  R.  259 
See  Settlement — Consteuction.    13. 

;  Kinglake    v.    Beviss    (7    C.    B.    456) 

followed  17  I.  C.  L.  R.  792 

See  Evidence.     6. 

;  Tremewen   v.  Permewen  (11  A.  and  E. 

431)  applied  [1913]  1  I.  R.  143 

See  Will — Estate  in  Realty.     16. 
Doherty  v.  Kennedy  ([1912]  1  L  R.  349,  363 ; 
[1914]  A.  C.  823.)    Effect  of  decision 
considered      [1915]  1  I.  R.  345,  358 
See  Company — Debbntubbs.    5. 
Dolan  V.  Burke  (29  I.  L.  T.  R.  70)  not  followed 
29  I.  L.  T.  R.  106 
iSee  Public  Authoeities  Peotection 
Act,  1893.    2. 
Dolan  V.  Cunningham  (20  L.  R.  I.  544)  observed 
on  [1894]  2  I.  R.  127  ; 

28  I.  L.  T.  R.  21 
See  FisHEEiES  Acts.    17. 
Dolan  V.  Davis  (27  I.  L.  T.  R.  93 ;  32  L.  R.  I. 
384)  considered         32  I.  L.  T.  R.  155 
See  Land  Law  Acts — Statutory  Con- 
ditions.    7. 
Donovan  v.  Laing,  Wharton,  and  Down  Con- 
struction Syndicate  ([1893]  1  Q.  B.  629) 
distinguished  [1910]  2 1.  R.  471  ; 

H.  L.,  [1911]  2 1.  R.  143;  44 1.  L.  T.  R.  233 
See  Mastbe  and  Sbevant — Mastee's 
Liability.     4. 
Doody  V.  Nolan   (2  L.  R.  I.  199)  distinguished 
[1905]  1  I.  R.  1  ;  [1906]  1 1.  R.  20 
See  Covenant  foe  Further  Assur- 
ance. 
Doran  v.  Cunningham  (20  L.  R.  I.  544)    dis- 
cussed 

[1894]  2  I.  R.  137;  28  I.  L.  T.  R.  21 
See  Fisheries  Acts.     17. 
Doran  v.  Guardians  of  Watertord  Union  (37 
I.  L.  T.  R.  158)  approved  of 
[1914]  2  I.  R.  233  ;  48  I.  L.  T.  R.  110 
See  Woekmbn's  Compensation.    58. 
Dorin  v.  Dorin  (L.  R.  7  H.  L.  568)  distinguished 
[1916]  1  I.  R.  364 
See  Will — Woeds.     8. 
Douglas,  In  re  ;   Obert  v.  Barrow  (35  Ch.  D. 
472)  distinguished 
[1917]  1 1.  R.  388;  51 1.  L.  T.  R,  197 
,  See  Charity — Gift  to.    3. 

Dowding's    Settlement    Trusts ;     Gregory    v. 
Dowding  ([1904]  1  Ch.  441)  distin- 
guished [1916]  1   I.  R.  66 
See  Husband  and  Wife — ^Aftee-ao- 
quieed  Peopbrty. 
Dowse  V.  Gorton  ([1891]  A.  C.  190)  followed  and 
appUed                [1899]  1  I.  R.  480 
See  Executor — Administration.    3. 
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Doyle  V.  Cork  Steam  Packet  Co.  ([1912]  W.  C.  C. 
203)  followed        48  I.  L.  T.  R.  132 
See  WoRKMEN^s  Compensation.    94. 
Doyle's  Estate,  In  re  ([1907]  1  I.  E.  204)  con- 
sidered       [1913]  1  I.  R.  292,  299  ; 
47  I.  L.  T.  R.  241 
See    Land     Purchase — Conversion 
Acts.     1. 
Doyne's  Traverse,  In  re  (24  L.  R.  I.  287)   dis- 
tinguished [1898]  1  I.  R.  390 
See  Lands   Clauses  Acts — Compul- 
sory Powers.    4. 
Drake's  Estate,  In  re  ([1909]  1  I.  R.  136,  140) 
distinguished         [1909]  1  I.  R.  390 
See     Limitations,      Statute      of — 
Trusts.     4. 
Drax,  In  re  ;  Savile  v.  Drax  ([1903]  1  Ch.  781) 
followed      [1912]  1  I.  R.  165,  170 ; 
45  I.  L.  T.  R.  284 
See     Solicitors  —  Bill    ov    Costs. 
74. 
Dresser  v.  Norwood  (17  C.  B.  (Ir.  S.)  466)  dis- 
tinguished 
See  Insurance — Policy  op.    9. 
Drew  V.  Barry  (I.  R.  8  Eq.  260)  considered 

[1915]  1  I.  R.  387,  395 
jSee  Rentoharge.     2. 
Dublin  V.  Judge  (11 1.  L.  R.  9)  followed 

38 1.  L.  T.  R.  184, 246  ;  5  N.  I.  J.  R.  28 
See     Limitations,      Statute      of — 
Realty.    23. 
Dublin  Corporation  ;    Ex  parte  De  Butts  (30 
I.  L.  T.  R.  54,  56)  considered 

31  L  L.  T.  R.  151 
See  Solicitor — Bill  of  Costs.    81. 
Dublin,  Wicklow,  and  Wexford  Railway  Co.,  In 
re  ;    Ex  parte  Jordan  (31  L.  R.  L  1) 
not  followed 
See  Practice — Costs.    33,  36. 
Duffleld  v.  Elwes  (1  BU.  N.  S.  497),  principle  of, 
applied  [1895]  1  I.  R.  284  ; 

[1896]  1  I.  R.  148 
See  Donatio  Mortis  Causa.     1. 
Dumpor's  Case  (1  S.  L.  Cases)  distinguished 

45  I.  L.  T.  R.  225,  265 
See  Town  Tenants  Act,  1906.    45. 
Dundalk  Town  Commissioners  v.  Dundalk  Gas 
Co.  (20  I.  L.  T.  R.  81)  considered 

[1906]  2  I.  R.  487 

See     Local     Government  —  Roads. 

2. 

Dunne  v.  Nettles  (31 1.  L.  T.  R.  89)  distinguished 

34  I.  L.  T.  R.  123 

See    Land     Law    Acts — Statutory 

Term.     8. 

V. — —  distinguished 

31  I.  L.  T.  R.  147 
See    Land    Law    Acts — Statutory 
Term.    9. 
Durham,  Earl  of,  v.  Legard  (34  Beav.  611)  dis- 
cussed [1897]  1  I.  R.  534 
See  Specific  Perform anob.     11. 

Eager  v.  Sealy  (27  I.  L.  T.  63)  approved 

31  I.  L.  T.  R.  117 

See  Land  Law  Acts — Sale  of  Ten- 
ancy.   33. 


Eard  v.  Commissioners  of  Sewers  of  the  City  of 
London  explained       49 1.  L,  T.  R,  42 
See  Land  Purchase  Acts — Compul- 
sory Purchase.     1. 
Early  v.  Smyth  (12  L  C.  L.  R.,  App.  35)  followed 
39  I.  L.  t.  R.  12  ;    5  N.  I.  J.  R.  16 
See  Practice — Particulars.    2. 
Eastwood  V.  Lockwood  (L.  R.  3  Eq.  487)  con- 
sidered [1905]  2  I.  R.  349, 361 
See  Will — Death  Coupled  with  Con- 
tingency.    7. 
Eckersley  v.  Mersey  Docks  and  Harbour  Board 
([1894]  2  Q.  B.,  at  p.  671),  observations 
of  Lord  Esher,  M.R.,  considered 
[1909]  2  I.  R.  763  ;  43  I.  L.  T.  R.  262 
See  Justices — Disqualification.    4. 
Eddystone  Marine  Company,  In  re  ([1893]  3  Ch. 
9),  distinguished       [1902]  1 1.  R.  349 
See  Company — Shares.    2. 
Edge  V.  Kavanagh  (24  L.  R.  I.  1)  distinguished 
33  I.  L.  T.  R.  54 
See  Sheriff.     29. 
EUicombe  v.  Gompertz  (3  My.  &  Cr.  127)  applied 
[1898]  1  I.  R.  403  ;  [1899]  1 1.  R.  344 
See  Power — Execution.     19. 
Elliott,  Re  (9  L  L.  R.  102),  foUowed 

4  N.  I.  J.  R.  127 
See  Malicious  Injury.    45. 
Elliott  V.  Strabane  No.  2  R.  D.  C.  (46  I.  L.  T.  E. 
11) 

[1913]  2  I.  R.  193  ;  46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 
Ellis  V.  Nimmo  (Lloyd  &  Gould,  temp.  Sugden 
333)  followed         43  I.  L.  T.  R.  141 
See  Settlement — Voluntary  Settle- 
ment.    1. 
Ellis's  Settlement,  In  re  (24  Beav.  426),  con- 
sidered [1895]  1  I.  R.  172  ; 
29  I.  L.  T.  R.  239 
See  Trustee — Vesting  Order.    2. 
Ellis's  Settlement,  In  re  ([1909]  1  Ch.  618),  fol- 
lowed [1914]  1  I.  R.  135 
See  Settlement — Construction.    7. 
Ely's  Estate  (38  I.  L.  T.  R.  49)  explained 

38  I.  L.  T.  R.  102  ;  4  N.  I.  J.  R.  165 
See  Land  Purchase  Acts — Bonus.  21. 

V. ([1904]  1  L    R.  66)  explained 

[1911]  1  I.  R.  11  ;  45  I.  L.  T.  R.  18 
See  Land  Purchase  Acts — ^Bonus.  42. 
Emperor  v.  Rolfe  (1  Ves.  Sen.  208)  appUed 

[1906]  1 1.  R.  333, 353 
See  Will — Vesting.    11. 
EnnlsMUen  v.  Reilly  (32  L.  R.  I.  372)  commented 
on  41  I.  L.  T.  R.  68 

See  Land  Law  Acts — Fair  Rent.  38. 
EnnisklUen   Union,   Guardians   of,   v.  Billiard 
(14  L.  R.  I.  214)  followed 
[1909]  2  I.  R.  490  ;  43  I.  L.  T.  R.  263 
See      Adulteration      (Food      and 
Drugs).     9. 
Enniskillen  Loan  Fund  Society  v.  Green  (31  L  L. 
T.  R.  104)  distinguished 

31  I.  L.  T.  R.  153 
See  Loan  Fund  Society.    6. 
Emperor  v.  Rolfe  (1  Ves.  Sen.  208),  principle  of, 
appUed  [1906]  II.  R.  333, 353 

See_  Will — Vesting. 
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Enniskillen  v.  Beilly  (32  L.  R.  I.    372)  com- 
mented on  41  I.  L.  T.  R.  68 

See  Land  Law  Acts — Fair  Rent.   38. 
Enniskillen  Union  (Guardians  of)  v.   Hllliard 
(14  L.  R.  I.  214)  followed 
[1909]  2  I.  R.  490  ;  43  L  L.  T.  R.  264 
See  Adulteration  (Food  and  Drugs). 
9. 
Ethel  and  Mitchell's  and  Butler's  Contract,  In  re 
([1901]  1  Ch.  945),  distinguished 

[1910]  1  I.  R.  1 
See  Disentailing  Deed. 
Evans  v.  Bremridge  (2  K.  &  J.  174 ;   8  D.  M. 
&  G.  101)  followed       [1898]  2 1.  R.  1 
See    Principal    and    Surety — Con- 
tribution. 
Eyre  v.  Coen  ([1898]  2  I.  R.  761 ;  33  L  L.  T.  57) 
distinguished        [1906]  2  1.  R.  79  ; 
40  I.  L.  T.  R.  41 
See  Land  Law  Acts — Fair  Rent.   34. 
Eykyn's  Trusts  (6  Ch.  D.  115)  followed 

[1914]  1  I.  R.  89 
See  Husband  and  Wiee — Advanoe- 


Fahey  v.  Frawley  (26  L.  R.  I.  78)  applied   by 
Kenny,  J.         [1901]  2  1.   R.  269  ; 
35  I.  L.  T.  R.  22  ;  1  N.  I.  J.  R.  21 
See    Principal    and    Surety — Lia- 
bility.   4. 
Falls,  In  re  (3  Or.  &  D.  267),  questioned 

[1894]  2  I.  R.  346 
See    Municipal    Corporation — Bur- 
gess.    1. 
Fanning  v.  New  Ross  District  Council  (47  I.  L. 
T.  R.  212)  explained 
[1916]  1 1.  R.  307  ;  50  I.  L.  T.  R.  221 
See  Practice — Staying  Proceedings. 
14 
Faris  v.  Nesbitt  (29  I.  L.  T.  R.  83)  considered 
37  I.  L.  T.  R.  155 
See  Land  Law  Acts — Character  op 
Holding.    12. 
Farrell  v.  Maher  (42  I.  L.  T.  R.  156)  not  foUowed 
[1914]  1  I.  R.  53  ;  47  I.  L.  T.  R.  279 
See  Lunatic.    5. 
Fell  V.  Cork  Co.  Council  (47  I.  L.  T.  R.  166) 
followed  48  I.  L.  T.  R.  205 

See  Malicious  Injuries.     41. 
Fennell  &  Co.  t.  Lowry  (35  I.  L.  T.  R.  136) 
affirmed  47  I.  L.  T.  R.  240 

See  County  Court — ^Decree.     10. 

[1917]  2  I.  R.  7  ;  50  I.  L.  T.  R.  197 
See  Military  Service. 
Ferguson's  Case  (unreported)  distinguished 
Ferguson,  Ex  parte  (21  L.  R.  I.  392),  dissented 
from  [1900]  1  I.  R.  1  ; 

33  I.  L.  T.  R.  25 
See  Solicitor — Bill  op  Costs.     157. 
Ferguson  &  Co.,  Ex  parte  (21  L.  E.  I.  392), 
distinguished       50  I.  R.  L.  T.  R.  57 
See     Solicitor  —  Bill     op    Costs. 
143. 
Ferguson  v.  Burrows  (16  I.  L.  T.  R.  93)  not 
followed  39  I.  L.  T.  R.  51  ; 

5  N.  I.  J.  R.  178 
See  Practice — Remitting.    43. 


Ferguson  v.  M'Gowan  (24  I.  L.  T.  R.  48)  not 
followed  29  I.  L.  T.  R.  105 

See  CouuTY  Court  Appeal — Appeal. 
14. 
Fewlngs,  Ex  parte  (25  Ch.  D.  338),  discussed  and 
appUed  [1900]  1  I.  R.  85,  103  ; 

[1901]  1  I.  R.  530  ;  36  I.  L.  T.  R.  8 
See  Mortgage  (General).    28. 
Ffrench's   Estate,   In  re  (21   L.   R.   I.   283), 
principle  of,  applied 

[1895]  1  I.  R.  146 
See     Mortgage — Equitable     Mort- 
gage.   6. 

followed 

[1904]  1  I.  R.  461  ;  38  I.  L.  T.  R.  181 
See  Priority.     2. 
Fielding  v.  Turner  ([1903]  1  K.  B.  867)  applied 
and  foUowed         [1914]  2  I.  R.  261 
See  Gaming  and  Wagering.     14. 
Filson  V.  Morell  (22  I.  L.  T.  R.  7)  distinguished 
[1903]  2  I.  R.  82  ;  36  I.  L.  T.  R.  21 
See  Highway.     14. 
Flndlater's  Case  (37  I.  L.  T.  R.  202)  commented 
on  38  I.  L.  T.  R.  26  ; 
4  N.  I.  J.  R.  58 
See  Licensing  Acts — Transfer.     7. 
Flngal  V.  Everard  (35  I.  L.  T.  R.  134)  distin- 
guished 35  I.  L.  T.  R.  187 
See  Land  Law  Acts — Future  Ten- 
ant.   9. 
Finnigan  v.  McGeehan  (47  I.  L.  T.  R.  278)  dis- 
tinguished 48  I.  L.  T.  R.  35 
See  Friendly  Society.     8. 
Firth,  Appellant ;    M'Phail,  Respondent  ([1905 
2  K.  B.  234),  distinguished 
[1908]  2  I.  R.  234  ;  41 1.  L.  T.  R.  227 
See  Public  Health  Acts.     15. 
Fitzgerald  v.  Portarllngton  (1  Jones  431)  applied 
47  I.  L.  T.  R.  89 
See  Limitations,  Statutes  op — Re- 
alty.    9. 
Fitzgerald's  Estate  ([1902]  1    I.  R.  444)  over- 
ruled             [1904]  1 1.  R.  496, 500  ; 
38 1.  L.  T.  R.  209, 255  ;  39 1.  L.  T.  R.  9 
See  Land  Purchase  Acts — Superior 
Interest      42 
Fitzgerald  v.   Fitzgerald    (12  I.   Ch.   R.   442) 
considered        [1905]  2  I.  R.  349,  361 
See  Will — Death  Coupled  with  Con- 
tingency.   7. 
v. ([1902]    1     L    R.   477)    con- 
sidered and  applied 

[1912]  1  I.  R.  516 
See  Settlement — Reotipication.    3. 
Fitzmaurice  v.  Haughney  (26  I.   L.  T.   511) 
followed  33  I.  L.  T.  R.  124 

See  Landlord  and  Tenant — ^Action 
FOR  Recovery  op  Land.    36. 
Fitzmaurice  v.  Jordan  (32    L.  R.  I.  112)  dis- 
tinguished 35 1.  L.  T.  R.  150  ; 
1  N.  I.  J.  R.  237 
See  County  Court^ — Practice.    25. 
Fitzpatrick  v.  Pyne  (13  I.  C.  L.  R.  32)    dis- 
cussed                  [1894]  2  I.  R.  81  ;• 
28  I.  L.  T.  R.  17 
See   Justicbs^Jurisdiction    (Petty 
Sessions).    104. 
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Flaherty  v.  M'Donagh  (2  N.  I.  J.  R.  170)  com- 
mented on  [1905]  2  I.  R.  189  ; 
37  I.  L.  T.  R.  239  ;  4  N.  I.  J.  R.  118 
See  Land — Action  poe  Recovery  of.  3. 
Flannery  v.  Waterford  and  Limerick  Railway 
Company  (I.  R.  11  C.  L.  30)  followed 
[1918]  2  I.  R.  306,  313 
See  Negligence.     16. 
Fleetwood,  In  re  (15  Ch.  D.  594),  not  followed 

[1905]  1 1.  R.  51  ;  38 1.  L.  T.  R;  252  ; 
5  N.  \.  3.  R.  9 
See  Secret  Trtjst.    2. 
Foakes  v.  Jackson  ([1900]  1  Ch.  807)  followed 
[1905]  1 1.  R.  60, 74  ;  38 1.  L.  T.  R.  289 
See  Settlement — Construction.    13. 
Fogarty  v.  The  Queen  (10  I.  L.  R.  53)  reviewed 
16  I.  C.  L.  R.  428 
See  Criminal  Law — Practice.    9. 
Foley  V.  Garden  (4  N.  I.  J.  R.  198)  followed 

[1907]  2 1.  R.  462, 474 
See  Principal  and  Agent.     11. 
Forster  v.  Baker  ([1910]  2  K.  B.  636),  opinion  of 
Bray,  J.,  in,  concurred  in 
[1912]  2  I.  R.  535  ;  46  I.  L.  T.  R.  183 
See  Assignment.     3. 
Foss  V.  Foss  (15  I.  Ch.  R.  215)  followed 

[1897]  1  I.  R.  360 
See  Mortgage  (General).    7. 
Foster   v.    Commissioneis   of   Inland   Revenue 
([1894]  1  Q.  B.  516)  followed 
[1905]  2  I.  R.  69  ;  38  I.  L.  T.  R.  159 
See  Revenue— Stamp  Duty.    3. 
Foster,  In  re  (45  Ch.  D.),  referred  to 

[1902]  1  I.  R.  496 
See  Tenant-por-Liee  and  Remainder- 
man.   3. 
Fowler  v.  Barstow  (20  Ch.  D.  240)  followed 

46  I.  L.  T.  R.  80 
See  Practice — Service.    33. 
Fox  v.  Fox  (L.  R.  19  Eq.  286)  considered 

[1894]  1  I.  R.  69 
See  Will — ^Vesting.    3. 
Fox  V.  Langan  (26  I.  L.  T.  R.  124)  not  followed 
30  I.  L.  T.  R.  52 
See  Land  Law  Acts— Fair  Rent.     85. 
Franks,  Estate,  In  re  ([1915]  1  I.  R.  387,  395), 
distinguished  [1915]  1  I.  R.  406 

See  Rbntchargb.    1,  2. 
Fraser  v.  Fraser  (Jacob  586)  followed 

34  I.  L.  T.  R.  135 
See  Settlement — Construction.    36. 
Freehaul  v.  Grosvenor  (67  L.  T.  N.  S.  350) 
followed  29  I.  L.  T.  R.  101 

See    Practice — ^Third  Party  Proce- 
dure.   5. 
Frewen  v.  Frewen  (L.  R.  10  Ch.  610) 

[1916]  1  I.  R.  230  ;  51  I.  L.  T.  R.  15 
See  Land  Purchase  Acts — Superior 
Interest.    59. 
Fry  V.  Fleeson  (32  L.  R.    I.  157)  commented 
on  33  I.  L.  T.  R.  61 

See  Land  Law  Acts — Character  oe 
Holding.    74. 
Fulton  V.  Templetown  (32  I.  L.  T.  R.  125)  fol. 
lowed  34  I.  L.  T.  R.  123 

See    Land    Law    Acts — Statutory 
Term.    8. 


Furnival  v.  Stringer  (1  B.  N.  C.  68) 

31  I.  L.  T.  R.  66 

See  Lunatic  Asylum. 

Gabbett  v.  M'Carthy  (30  L.  R.  I.  720)  commented 

on  41  I.  L.  T.  R.  68 

See  Land  Law  Acts— Fair  Rent.    38. 

Gaffney  v.  Fetherstonhaugh  ([1900]  2  I.  R.  417) 

discussed  and  distinguished 

[1904]  1 1.  R.  550, 559 
See  Land  Law  Acts — Character  op 
Holding.    77. 

V.   ([1900]   2   I.     R.    417,   422) 

held   inapplicable  to    cases     under 
9  Edw.  VIL,  c.  42,  s.  65  (1) 
[1912]  1 1.  R.  445  ;  46  I.  L.  T.  R.  189 
See  Land  Law  Acts — ^Faie  Rent.  36. 

V  (34  I.  L.  T.  R.  37)  considered 

37  I.  L.  T.  R.  155 
See  Land  Law  Acts — Chabactee  op 
Holding.     12. 
Gage's  Estate,  In  re  (17  L.  R.  I.  Ill),  applied 
[1912]  1  I.  R.  18 
See  Land  Purchase  Acts — Practice. 
18. 
Galbraith,  In  the  Goods  of    (3  L.  R.  I.  169), 
commented  on        33  I.  L.  T.  R.  50 
See  Probate  (and  Admin isteatiok)— 
Grant  op  Administration.    12. 
Gambler  v.  Overseers  of  Lydford  (3  E.  &  B.  346) 
followed  40  I.  L.  T.  R.  126 

See  Poor  Rate — Occupation.    9. 
Gandy  v.  Gandy  (30  Ch.  D.  57)  followed 

[1910]  2  I.  R.  550 
See  Contract.     31. 
Gard  v.  Commissioners  of  Sewers  of  the  City  of 
London  (28  Ch.  D.  485)  explained 
49  I.  L.  T.  R.  42 
See  Land  Purchase  Acts — Compul- 
sory Purchase.     1. 
Garde  v.  Baylor  (unreported)  followed 

[1902]  1 1.  R.  167, 171 
See  Shbripp.     25. 
Gardner  v.  Gardner  (2  A.  C.  723)  distinguished 
[1904]  1  I.  R.  434  ;   4  N.  I.  J.  R.  69 
See  Illegitimacy. 
Garrard  v.  Edge  (58  L.  J.  Ch.  397  ;  6  R.  P.C.  372) 
discussed  [1906]  1  I.  R.  383 

See  Patent.    2. 
Geddis  v.  Proprietors  of  the  Bann  River  Reservoir 
(3  App.  Cas.  340)  followed 
[1896]  2  I.  R.  205  ;   32  I.  L.  T.  R.  73 
See  Drainage  and  Improvement  Code. 
3. 
GelUnger  v.  Gibbs  ([1897]  1  Ch.  479)  followed 

33  I.  L.  T.  R.  71 
See  Practice — Next  Friend.    1. 
Geiriohydd  Rural  Council  v.  Green  ([1909]  2  K.  B. 
845)  applied  50  I.  L.  T.  R.  86 

See  Highway.    1. 
Gibbon  V.  Buckley  (24  L.  R.  I.  423)    followed 
[1897]  1 1.  R.  451, 455  ;  31 1.  L.  T.  R.  94, 95 
See  Shbripp.    22. 
Giblan  and  National  Amalgamated    Labourers 
Union  ([1903]  2  K.  B.  600)  distin- 
guished 38  1.  L.  T.  R.  202 
See  Conspiracy.    2, 
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Gifford  V.  Yarborough  (5  Bing.  163)  followed 

[1911]  2  I.  R.  260 
(See  FoBESHOBB.     1. 
Gilbey  v.  Great  Western  Railway  Co.  (3  B.  W.  W. 
C.  135)  followed  46  I.  L.  T.  R.  33 

/See  Woekmen's  Compensation.    95. 
Giles,  In  re  (43  Ch.  D.  391),  followed 

[1904]  1  I.  R.  120 
<See  Pbaoticb — Chambees. 
Gillespie  v.  Alexander  (3  Russ.  130)  distinguished 
[1909]  1  I.  R.  325 
See  Following  Assets.    2. 
Gillespie's  Case  (Lawson's  Notes  of  Cases  [1885- 
1893]  327)  followed 
[1909]  2  I.  R.  48  ;  43  I.  L.  T.  R.  87 
See  Paeliament — Feanchise.     5. 
Ginger,  In  re  ;   Ex  parte  London  and  Universal 
Bank  ([1897]  2  Q.  B.  461)  followed 
and  approved  [1899]  2  I.  R.  20 

See   Bankeuptcy — Oedeb — and  Dis- 
position.   5. 

V. distinguished 

[1912]  2  I.  R.  170 
See  Bankruptcy — Obdee    and    Dis- 
position.   2. 
Gleeson  v.  Keown  (32  I.  L.  T.  R.  150)  followed 
2  N.  I.  J.  R.  3 
See  Practice — Judgment.    41. 
Glenn  v.  Brennan  (29  I.  L.  T.  R.  79  ;  2  Lawson 
10)  discussed 

[1903]  2  I.  R.  417  ;  37  I.  L.  T.  R.  61 
See  Paeliament — Feakchise.     90. 

v.  commented  on  and  explained 

[1908]  2  I.  R.  335  ;  42  I.  L.  T.  R.  95 
See  Paeliament — Fbanchise.     89. 
Gloster  v.   Murphy  ([1894]  2  I.  R.  49)  distin- 
guished 41  I.  L.  T.  R.  173 
See  Landloed  and  Tenant — Lease. 
7. 
Goodbody's  Estate  (32  I.  L.  T.  R.  87)  approved 
of  and  followed 

[1905]  1 1.  R.  363  ;  39  I.  L.  T.  R.  70  ; 
5  N.  I.  J.  R.  136 
See    Land    Purchase    Acts  —  Ad- 
vance.   31. 
Goodman  v.  Mayor  of  Saltash  (7  App.  Cas.  633) 
distinguhised         [1897]  1  I.  R.  140 
See  FiSHBEY.     10. 
Gordon  v.  Lord  Reay  (5  Sim.  274)  questioned 
[1899]  2  I.  R.  472 
See  Probate  (and  Adminis  ka  o  ) — 
Geant  OF  Peoeate.  21. 
Gordon  v.  Stree.  f[1899]  2  Q.  B.  641)  considered 
35  I.  L.  T.  R.  246  ;   2  N.  I.  J.  R.  61 
See  Conteact.     17. 

V. referred  to 

See  Contract.    13. 

V. ^  followed- 

[1900] 2 1. R. 628, 631  ;  2 N.I. J. R. 259 
See  Bill  oe  Exchange.     4. 
Gosford  V.  Ferguson  (36  I.  L.  T.  R.  5)  followed 
37  I.  L.  T.  R.  242  ;  4  N.  I.  J.  R.  30 
See  Land  Law  Acts — Sale  oe  Ten- 
ancy.   40. 
Gossett  V.  Howard  (10  Q.  B.  359)  applied 

43  I.  L.  T.  R.  216 
See  Labouebes  (Ibeland)  Acts.     35. 


3  N.  I.  J.  R.  243 


Gourley  v.  Roulston  (35  I.  L.  T.  R.  148)  dis- 
approved of 

[1904]  2  I.  R.  522  ;  37  I.  L,  T.  R.  237 
4  N.  I.  J.  R.  32 
See  County  Court — Decree.     1. 
Graff  v.  Evans  (8  Q.  B.  D.  373)  distinguished 

[1898]  2  I.  R.  48 
See  Licensing  Acts — Oeeencbs.     11. 
Graham  v.  Rossraord  (35 1.  L.  T.  R.  154)  referred 
to  36  I.  L.  T.  R.  74 

See  Land  Law  Acts — Present  Ten- 
ant.   22. 
Graham  v.  Wray  (35 1.  L.  T.  R.  237)  distinguished 
[1907]  2  I.  R.  341  ;  41  I.  L.  T.  R.  17 
See  Peaotice — Secueity  foe  Costs. 
39. 
Great  Southern  and  Western  Ry.  Co.,  Appellants  ; 
Leyden,  Respondent  ([1907]  2  I.  R. 
160),  commented  on  and  distinguished 
[1909]  2  I.  R.  302 
See   Justices — Jurisdiction    (Petty 
Sessions).    110. 
Green  v.  Burrowes  (35  I.  L.  T.  R.  86)  followed 
36  I.  L.  T.  R.  198 
See  Land  Law  Acts — Practice.     12. 
Green  v.  "Irish  Daily  Independent"  ([1899] 
1  I.  R.  386)  dissented  from 
38  I.  L.  T.  R.  23  ;   4  N.  I.  J.  R.  44 
See  CoPYEiGHT.     3. 
Green  v.  Smith  (24  Ch.  D.  672)  followed 

38  I.  L.  T.  R.  82 
See  Bankrupt — After-acquired  Pro- 
perty.   3. 
Greenaway  v.  Adams  (12  Ves.  395)  distinguished 
[1899]  1 1.  R.  113, 118 
See  Landlord  and  Tenant. — Lease. 
12. 
Greene  v.  Thornton  (16  L.  R.  I.  381)  discussed 

[1897]  2  I.  R.  598  ;  32  I.  L.  T.  R.  9 
See  Municipal  Corpoeation — Rates. 
1. 
Gregory  v.  Kane  (28  I.  L.  T.  R.  31)  dissented 
from  29  I.  L.  T.  R.  14 

See  County  Couet — Practice.    27. 
Greig  v.  Somerville  (1  R.  &  M.  338)  distinguished 
[1909]  1  I.  R.  325 
See  Following  Assets.    2. 
Grey  v.  Pearson  (6  H.  L.  C.  61)  applied 

1  N.  I.  J.  R.  135 
See  Will — Condition.     1. 
Greymonth  Point  Elizabeth  and  Coal  Company, 
Limited,  In  re  ([1904]  1  Ch.  32),  fol- 
lowed [1915]  1  I.  R.  345,  358 
See  Company — Debentures.    5. 
Greyson  v.  Quinn  (13 1.  L.  T.  R.  89)  distinguished 
33  I.  L.  T.  R.  159 
See  Practice — Remitting.    92. 
Griffin  V.  Caddell  (I.  R.  9  C.  L.  488)  considered 
[1894]  2 1.  R.  61,  648  ;  28 1.  L.  T.  R.  6 
See  Sheriff.    30. 
Griffin  V.  Taylor  (16  L.  R.  I.  197)  considered 

42  I.  L.  T.  R.  12 
See  Labouebes  (Ireland)  Acts.     27. 
Griffiths  V.  Pruen  (11  Sim.  202)  followed 

[1906]  1 1.  R.  386, 394; 
40  1.  L.  T.  R  109 
See  ExBCUTOE — General.    S. 
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Grimond  v.  Grimond  ([1905]  A.  C    124)  dis- 
tlngulshed  [1906]  1  I.  R.  127 

See  Chabity— Gift  to.    36. 
Grogan  v.  Byrne  (12  I.  L.  T.  274)  followed 

30  1.  L.  1.  n>  a 
See  Landloed  and  Tenant— Action 
FOB  Becovbey  of  Land.     17. 

•^^"^^  ^- ^S^^  ^'^  S^SiVt.  r.'2iT: 

5  N.  I.  J.  R.  73 

See  Local  Goveenment— Kates.    1. 
Groves  v.  Groves  (3  Y.  &  J.  163)  »"*  ^PPl«J„ 

50  1.  L.   i>  K.  160 

See  Settlement— Volttntaey  Settle- 
ment. „  „        , 
Guinness  v.  Barr  ([1834]  H.  &  J-JSS)  followed 

41  1.  L.  X*  K.  alt 

See  Money  Lendbe.     1. 
Guinness  v.  Caraher  ([1900]  2 1- «■  505)  followed 
[1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30 

See  Peactioe— Weit   Specially   1n- 

DOBSED.      18.  ,,„     T       m      T» 

See  Moetqaoe  (Gbneeal).    49. 

Hall's  Presentment,  Re  (8  I.  L  T.  R.  115)  fol^ 
lowed  31  I.  L.  T.  K.  db 

See  Malicious  Injuey.    63. 
Hall  V.  Hall  ([1892]  1  Ch.  361)  Mowe^d  ^   ^   ^^ 

See  WiLi^WoEDS.     13.     „„^^    „ 
Hall  V.  London  Tramvirays  Company  (12  T.  L.  a. 
611)  distinguished 

[1909]  2  1.  R.  13  ;  42  L  L.  T.  R.  278 

See  Negligence.    56. 

Hall-Dare  v.  Hall-Dare  (31  Ch  JD    251)  con- 

sidered  [1910]  1  1.  R-  1 

See  Disentailing  Deed. 

Hamilton  v.  Sharpe  (20  L.  ^^^1%;^^^^^ 

See  Labouebes  (Ibbland)  Acts.      32. 

Hancock  r.  Watson  ([1902]  A.^C.^14)^'li~^ 

See  Will— Absolute  Gift.    30. 
Hanrahan  v.   Ardnamult  Steamship  Company 
(22  L.  B.  I.  55)  doubted 
^  [1918]  2  I.  R.  306,  313 

See  Negligence.    16. 
Hansen  v.  Harrold  Bros.  ([1894]  1  Q   B   612) 
followed  47  I.  L.  T.  R.  2*a 

See  Ship— Chaetbb-paety.     6. 
HarWn  v.  Darby  (28  Beav.  325)  applied  and 
followed  39  I.  L.  T.  K.  Z*!* 

See  SoLiciTOE— Bill  of  Costs.    66. 

«-''*^°"\Srd"^^^'nil9^i2-l'HlB98 
See  Pbaotice— Weit  of  Summons.    8. 

V  followed  2  N.  I.  J.  R.  24 

See  Pbaotice— Weit  of  Summons.  12. 

„  distinguished    29LL.T.R.127 

See  Pbaotiob— Wbit   Specially  In- 
doesed.    25. 
Hardlsty  v.  WeUs  (42  Ch.  D.  646)    Dictum  of 
Stirling,  J.,  approved  of  ^^_^_^^^ 

See  PowBB— Execution.    2, 


Hardmanv.Maflett(13L.B.I.^499)fonowed^3^ 

See  Settlement— Consteuction.    10. 

«-^^  -  ^t«St^h?i  VoKft"  185 

See  Bankeuptoy— Provable  Debt. 
Hargrove,  In  re  ([1915]  1  Ch.  398).  fol^|_ed^_  ^^ 

See  Husband  and  Wife— Sbpaeatb 

Estate      4. 

Harnett  v.  Yielding  ([1805]  2  S«h  L  549)  fol- 

lowed  46  I.  L.  T.  R.  i^i 

See  Specific  Pebfoemance.    8. 

Harris  v.  Harris  (No.  2)  (29  Beav^lW)  i°^°J^ 

See  Company— Debbntubes.  1. 
Harrod  v.  Benton  (8  B.  &  C.  217)  followed 

[1909]  2  L  R.  1.  ;  43  L  L.  T.  R.  15 
'  See  Pbaotiob— Judgment.    65. 
Harrod  v.  Harrod  (8  B.  &  C.  217)  followed 

[1909]  2  L  R.  1  ;  43  I.  L.  T.  R.  15 
See  Pbaotice — Judgment.    65. 
Harte  v.  Holmes  ([1898]  2  I.  R.  656)  explained 
See  Limitations— Statute  of— Peb- 
soNAL  Action.    22. 
Harty  v.  Bourke  ([1895]  2  I.  R.  398)   distin- 
guished  2  N.  I.  J.  R.  197 

See  Pbaotice — Weit  of  Summons.  12. 
Harvey,  AppeUant ;   Copeland,  Respondent  (32 
L.  R.  I.  419),  followed 

[1910]  2  I.  R.,  306,323 
See  Justices— Case  Stated.    6. 
Hasson  v.  Chambers  (18  L.  R.  I.  68)  not  followed 
[1904]  2  I.  R.  389  ;  37  I.  L.  T.  R.  229 
See  Pabliament— Fbanchise.    176. 
Hastings  v.  Maconchy  (C.  A.,  2  June  [1892]  un- 
reported) distinguished 

41  I.  L.  T.  R.  203 
See  Pbaotice— Secueity  foe  Costs.  6. 
Hatton  V.  Harris  ([1892]  A.  C.  347)  distinguished 
[1900]  1  I.  R.  372 
See  Bond.     1. 
Hawke  v.  Wedderburn  (L.    R.    I.    594)    not 
followed  43  I.  L.  T.  R.  165 

See  Peobate  (and  Administbation)— 
Geant  of  Administbation.    7. 
Hayes,  Ex  parte  (8  I.  L.  R.  196)  followed 

49  I.  L.  T.  R.  11 
See  Local  Goveenment — Rates.    30. 
Hayes,  In  re  ([1899]  2  I.  R.  206),  overruled 

[1912]  2  I.  R.  170 
See   Bankeuptcy — Oedbb   and    Dis- 
position.   2. 
Haynes  v.  Foster  ([1901]  1  Ch.  390)  not  followed 
[1916]  1  I.  R.  57 
See  Husband  and  Wife— Sepabatb 
Estate.    4. 
Healy  v.  Purcell  (28 1.  L.  T.  R.  7)  followed 

29  I.  L.  T.  R.  28 
See  Sheeiff.     1. 
Heaphy,  In  re  (22  L.  R.  I.  505),  followed 

35  I.  L.  T.  R.  10. 
See  Licensing  Acts — Offences.    45. 

T.  discussed  and  explained 

[1910]  2  I.  R.  695 
See   Justices — Jueisdiction    (Petty 
Sessions).    49, 
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Hearle  v.  Hicks  (1  CI.  and  Fin.  20)  applied 

[1917]  1  I.  R.  337 
/See  Will — Revocation.     1. 
Hearn  v.  Donellan  ([1901]  1  I.  R.,  p.  402,  note) 
considered 

[1914]  1 1.  R.  305  ;  49  I.  L.  T.  R.  150 
(See  Charity — Gift  to.    32. 
Hearne  v.  Tennant  (14  Ves.  136)  diatinguished 
[1910]  1  I.  R.  91 
iSee  Practice — Attachment.     1. 
Heaven  v.  Pender  (L.  R.  11  Q.  B.  D.  503)  dis- 
cussed 32  I.  L.  T.  R.  137 
See  Negligence.    15. 
Heming  v.  Griffith  (2  Gifi.  403)  followed 

42  I.  L.  T.  R.  33 
iSfee  Settlement — Constetjotion.    34. 
Henderson  v.  Londonderry  (Dean  of)  (2  Cr.  &  Dix. 
494)  followed  [1896]  2  I.  R.  442 

See    Tithe    Rentchaeob — Liability 
to.    8. 
Henderson  v.  M'Tear  ([1906]  2  I.  R.  526)  con- 
sidered 44  I.  L.  T.  R.  248 
See  Practice — Costs.     15. 
Herbert  v.  Sayer  (5  Q.  B.  965)  applied 

[1899]  2  LR.  313, 322;  33I.L.T.R.42 
See   Bankruptcy  —  Aptee-acquieed 
Property.     1. 
Herd  v.  Summers  (7  Fraser,  5th  series,  870) 
followed  [1912]  2  I.  R.  129 

iSee  Workmen's  Compensation.     126. 
Herd  v.  Weardale  Steel,  Coal,  and  Coke  Com- 
pany, Ltd.  ([1915]  A.  C.  67),  applied 
[1916]  2  I.  R.  444 
See  False  Imprisonment.     6. 
Heron  v.  Monaghan  (22  L.  R.  I.  532)  followed 

39  I.  L.  T.  R.  59 
See  Poor  Rate — Exemption.    21. 
Hext  V.  Gill  (L.  R.  7  Ch.  App.  699)  considered 
[1908]  1 1.  R.  135, 139  ;  42 1.  L.  T.  R.  17 
See  Mines  and  Minerals.    2. 
Hibernian  Bank  v.  Maguire  (26  I.    L.  T.)  not 
followed  3  N.  I.  J.  R.  173 

See  Banker — Accoitnt.     5. 
Hickman  v.  Upsail  (4  Ch.  Div.  144)  applied 

[1918]  1  I.  R.  95 
See  Limitations,  Statute  of — Trusts. 
8. 
Higham  v.  Ridgeway  (1  East.  109)  considered 
17  I.  C.  L.  R.  792 
See  Evidence.     6. 
Hildesheimer  v.  Faulkner  ([1901]  2  Ch.  552) 
followed  38  I.  L.  T.  R.  23  ; 

4  N.  I.  J.  R.  44 
See  Copyright.     3. 
Hildige  v.  O'Farrell  (8  L.  R.  I.  158)  discussed 
1  N.  I.  J.  R.  169 
See  Landlord  and  Tenant — Action 
FOE  Recovery  of  Land.     22. 
Hill  v.  Jones  (37  L.  J.  Ch.  465)  followed 

37  L  L.  T.  R.  243 
See  Revenue,  Estate  Duty.     4. 
Hiiliard  v.  Moriarty  ([1894]  1  I.  R.  316,  319) 
distinguished         [1901]  1  I.  R.  466 
See  Executor — ^Actions.     14. 

— — —  V. ,  held  applicable 

[1901]  1  I.  R.  470  ;  1  N.  L  J.  R.  148 
See  Executor — ^Actions.    13. 


Hiiliard  v.  Moriarty,  ([1894]  1 1.  R.  316)  followed 
37  I.  L.  T.  R.  152  ;  3  N.  L  J.  R.  263 

iSee  Executor — Actions.     12. 

V. distinguished 

[1908]  1  I.  R.  473  ; 
39  I.  L.  T.  R.  122  ;  5  N.  I.  J.  R.  151 
See  Company — Windinq-up.    5. 
See  Executor — Action.    7. 

V. rule  in,  applied 

[1916]  1  I.  R.  257 
See     Practice,    Administration   — 
Action.    4. 
Hilliard's  Presentment,  In  re  (29  I.  L.  T.  R.  98 
overruled  31  I.  L.  T.  R.  9'i 

See  Malicious  Injury.    73. 
Hind's  Estate,  In  re  (43  L.  T.  R.  75),  followed  by 
FitzGibbon  and  Holmes,  L.JJ. 
[1909]  2  I.  R.  542,  546  ;  43 1.  L.  T.  R.  221 
See  Land  Pueohase  Acts — Evicted 
Tenant.    2. 
Hobbs  V.  Tuthill  ([1895]  I.  R.  115)  considered 
40  I.  L.  T.  R.  176 
See  Settlement — Construction.   20. 
Hodgens  v.  0  Donoghue  (28  I.  L.  T.  R.  98) 
followed  in  King's  Bench  Division 
[1904]  2 1.  R.  357, 360 ;  37 1.  L.  T.  R.  95, 101 ; 
3  N.  I.  J.  R.  137,  236 
See  Land — Action  for  Recovery.  11. 
See    MoETGAGE — Equitable    Mort- 
gage.    17. 
Hodson  v.  Armstrong  (26  I.  L.  T.  R.  22)  fol- 
lowed 32  I.  L.  T.  R.  54 
See  Solicitor — Bill  of  Costs.    40. 
Hoey  V.  M'Farland  (4  Jur.  N.  S.  788)  distin- 
guished                 29  I.  L.  T.  R.  118 
See  County  Court — Practice.    30. 
Hogan's  Estate,  In  re  ([1894]  1 1.  R.  503),  followed 
[1904]  1  I.  R.  570  ;  39  I.  L.  T.  R.  5 
<See  Solicitor — Bill  op  Costs.     164. 
Hogan  V.  O'Grady  (46  I.  L.  T.  R.  50)  not  fol- 
lowed                   49  I.  L.  T.  R.  72 
See  Town  Tenants  Acts.     6. 
Hogan  V.  Sterett  (20  L.  R.  I.  344)  explained 

29  I.  L.  T.  R.  16 
See  Parliament — Franchise.    79. 
Hogg  V.  Jones  (32  Beav.  45)  distinguished 

[1916]  1 1.  R.  121, 140  ; 
[1917]  1  I.  R.  56  ;  51  I.  L.  T.  R.  25 
Holleran  v.  Bagnell  (4  L.  R.  I.  740)  followed 

[1899]  2  LR.  123, 127 
See  Campbell's  (Lord)  Act.     7. 
Holme  V.  Brunskill  (3  Q.  B.  D.  495)  followed 

[1903]  2 1.  R.  474  ;  37 1.  L.  T.  R.  121  ; 
2  N.  I.  J.  R.  474  ;  3  N.  I.  J.  R.  121 
See    Peincipal    and    Surety — Dis- 
charge.    1 . 

V. followed 

39 1.  L.  T.  R.  250  ;  5  N.  I.  J.  R.  89,  292 
See   Principal   and    Surety —   Dis- 
charge. 
Holt  V.  Frederick  (2  P.  Wms.  356)  followed 

[1909]  1  I.  R.  172 
See  Advancement.     2. 
Hone  V.  O'Flahertie  (9  I.  Ch.  R.  497)  followed 

[1905]  1  I.  R.  124  ;  5  N.  I.  J.  R.  39 
See  Mortgage — Judgment  Mortgage. 
19. 
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CASUS  FOLLOWED,  OVEREULED,   &c. 


Hood  Bans  v.  Crossman  and  Pritchard  ([1897] 
A.  C.  172)  followed 

3  N.  I.  J.  R.  52 
See  Landlord  and  Tenant — Action 
'^FOK  Recovbey  op  Land.     11. 
Hope  andjiothers  v.  Callaghan  (24  I.  L.  T.  R.  5) 
diatinguished      [1895]  2  I.  R.  704  ; 
29  I.  L.  T.  R.  6 
See  Game.     11. 
Hornsley   Local   Board   v.    Monarch   Building 
Society  (24  Q.  B.  D.  1)  applied  and 
followed  [1905]  1 1.  R.  416, 428; 

39 1.  L.  T.  R.  Ill,  209;  5  N.  I.  J.  R.  155, 268 
See  Limitations,  Statute  op — Per- 
sonal Action.     1. 
Hosford,    Appellant ;       Mackey,    Respondent 
([1897]  2  I.  R.  292),  distinguished 
[1900]  2  I.  R.  391 
See  Fisheries  Acts.     28. 
House  Property  and  Investment  Co.  v.  Horse 
Nail  Co.  (29  Ch.  T>.  190)  distinguished 
41  I.  L.  T.  R.  19 
See  Practice — Parties.    3. 
Houston,  In  re  ;    Rogers  v.  Houston  ([1909] 
1  L  R.  319)  followed 

[1915]  1  I.  R.  304 
See       Settlement  —  Constetjction. 
26. 
Howard  v.  Digby  (2  CI.  &  F.  634)  distinguished 
[1897]  1  I.  R.  360 
See  Mortgage  (General).    7. 
Howard  v.  Howard  (30  L.  R.  I.  340)  followed 

[1899]  2  I.  R.  470  ;    33  I.  L.  T.  R.  90 
See  Practice — Parties.    5. 
Howe  V.  Lord  Dartmouth  (7  Ves.  137).  rule  in, 
appUed  [1907]  1  I.  R.  32  ; 

40  I.  L.  T.  R.  38  ;  41  I.  L.  T.  R.  18 
See  Conversion.    9. 
Hughes  V.  Dillon  (19  I.  L.  T.  R.  50)  followed 
28  I.  L.  T.  R.  116 
See  County  Court — Practice.    50. 
Hughes'  Estate  (40  I.  L.  T.  R.  167)  explained 
40  I.  L.  T.  R.  214 
See  Land  Purchase  Acts — Superior 
Interest.     9. 
Hughes  V.  Coles  (27  Ch.  D.  231)  disapproved  of 
[1909]  1  I.  R.  136,  140,  190 
See     Limitations,      Statute      op — 
Realty.     3. 

V. followed       [1909]  1  I.  R.  390 

See      Limitations,      Statute      of — 
Trusts.    4. 
Hughington  v.  Baltinglass  D.  C.  (35  I.  L.  T.  R. 
204)  followed        39  I.  L.  T.  R.  184 
See  Malicious  Injury.     14. 
Hunter  v.  Attorney-General  ([1899]  A.  C.  309) 
followed     [1917]  1  I.  R.'  M.  R.  388  ; 
51  I.  L.  T.  R.  197 
See  Charity — Gipt  to.    3. 
Hurst    V.    Picture    Theatres,    Limited    ([1915] 
1  K.  B.  1),  followed  and  applied  by 
King's  Bench  Division,  in  Allen  v. 
King         [1915]  2  I.  R.  213,  448  ; 
50  I.  L.  T.  R.  160 
(But  see   same  case  in   Court   op 
Appeal,  p.  448). 
See  Licence.    2. 


Hussey  v.  Domvile  (No.  2)  ([1903]  1  I.  R.  265) 
applied  [1907]  2  I.  R.  617 

See  Landlord  and  Tenant.    28. 

Hyndman's  Estate  (June  7,  1906,  unreported) 
explained  40  I.  L.  T.  R.  214 

See  Land  Purchase  Acts — Superior 
TwrT'iiEST      9 

Hynes  v.  Clare  Justices  (45  I.  L.  T.  R.  76)  dis- 
tinguished 46  I.  L.  T.  R.  80 
See  Justices — Practice.    2. 

Ibrahim  Said  v.  J.  H.  Welsford  &  Co.,  Ltd.  (3 

B,  D.  C.  C.  233),  followed 

50  I.  L.  T.  R.  81 

See  Workmen's  Compensation.     115. 

lever's  Settlements  ([1904]  1  I.  R.  492)  followed 

[1912]  1  I.  R.  388 

See  Land  Purchase — Bonus.    37. 

adopted  and  applied 

[1907]  1  I.  R.  305 
See  Settled  Land  Acts.     18. 
Institute  of  Patent  Agents  v.  Loclcwood  ([1894] 
A.  C.  347)  distinguished 

[1899]  2  I.  R.  132 
See  Pharmacy  Acts.     2. 

V. distinguished 

[1916]  2  I.  R.  201,  241;  [1917]  2 1.  R.  622 
See  Ship — Factory. 
Irish   Land   Commission   v.    Annesley   ([1903] 
1  I.  R.  429;  [1904]  1  I.  R.  272)  apphed 
[1911]  1  I.  R.  317  ;  45  I.  L.  T.  R.  234 
See  Land  Purchase  Acts — Superior 
Interests.     61. 
Irish  Land   Commission   v.    Magorian  ([1901] 
2  I.  R.  445)  approved 
[1904]  2 1.  R.  200  ;  36 1.  L.  T.  R.  226  ; 
37  I.  L.  T.  R.  128  ;  3  N.  I.  J.  R.  171 
See    Tithe    Rentchaege — Liability 
to.     7. 
Irish  Land  Commission  v.  Ryan  ([1900]  2.  I.  R. 
565  ;  34  I.  L.  T.  R.  27,  84)  approved 
39  I.  L.  T.  R.  121 
See  Estoppel.     1. 

V. foUowed       48  I.  L.  T.  R.  243 

See  Estoppel.     8. 
Ismay,  Imrie  &  Co.  v.  Williamson  ([1908]  A.  C. 
437)  held  indistinguishable 
[1910]  2  1.  R.  105  ;  44  I.  L.  T.  R.  23 
See  Workmen's  Compensation.    2. 

Jaclf  d.  Rennicli  v.  Armstrong  (1  H.  &  B.  727) 
foUowed  [1894]  1  I.  R.  488 

See  Registry  Acts. 
Jackson  v.  Hagan  (28  L.  R.  I.  326)   dissented 
from  [1894]  2  I.  R.  590  ; 

28  I.  L.  T.  R.  59 
See    Landlord    and    Tenant — Sur- 
render.    8. 
Jackson  v.  Hamilton  (9    I.  Eq.  R.  430)  con- 
sidered [1896]  1  I.  R.  494 
See  Will — Annuity.    6. 
Jacob's  V.  Booth's  Distillery  Co.  (85  L.  T.  R.  262) 
foUowed                 43  I.  L.  T.  R.  125 
See  Practice — Judgment.    57. 

followed  2  N.  I.  J.  R.  62 

See  Peactice — Judgment.    33. 


CASES    FOLLOWED,    OVERETJLEt),  &o. 


cclxxix 


Jacques  v.  Harrison  (12  Q.  B.  D.  165)  discussed 
[1909]  2  I.  R.  1  ;  43  I.  L.  T.  R.  15 

See.  Practice — Judgment.    65. 
James  v.  Vane  (2  E.  &  E.  883)  followed 

[1899]  2  I.  R.  34 
See  Peacticb — Costs.    54. 
Jeilrles  v.  Tomllnson  (3  L.  T.  R.  193)  not  fol- 
lowed 1  N.  I.  J.  R.  45 
See  Practice — Gaenisheb.    3. 
Jennes,  In  re  (53  Sol.  Joum,  376),  opinion  of 
Neville,  J.,  applied   [1913]  1 1.  R.  211 
See  Executor — General.     14. 
Jervis  v.  Jervis  (unreported)  not  followed 

30  I.  L.  T.  R.  14 
See    Practice    (Matrimonial) — Ali- 
mony.   2. 
Jeune  v.  Baring  ([1893]  1  Ch.  61)  not  foUowed 
[1897]  1  I.  R.  170 
See  Tenant-ior-Lifb    and  Remain- 
derman.   9. 
Johnson,  In  re  (68  L.  T.  20),  applied 

[1915]  1  I.  R.  53 
See  Will.     4. 
Johnson  v.  Lowry  ([1900]  1  I.  R.  316)  explained 
and  distinguished     38 1.  L.  T.  R.  184 
Sec  Limitations,  Statute  of — Realty 
23. 
Johnston  v.  Kearley  ([1908]  2  K.  B.  514)  dis- 
tinguished 46  I.  L.  T.  R.  13 
See  Stock  Exchange.     1.     », 
Johnston  v.   Monasterevan  General  Store  Co. 
(42  I.  L.  T.  R.  268)  followed 

45  I.  L.  T.  R.  259 
See  Workmen's  Compensation.   127. 
Johnstone  v.  Abercrombie  (20  R.  (J.  C.)  37)  con- 
sidered 38  I.  L.  T.  R.  253  ; 
[1904]  2  I.  R.  705 
See  Criminal  Law  (General).    7. 
Jones  V.  Gibbons  (10  Ex.  920)  considered 

[1917]  2  I.  R.  367 
See  Contract.    22. 
Jones  V.  Jones  (4  K.  &  J.  361)  followed 

[1909]  1  I.  R.  374 
See  Dower.     1. 
Jones,  In  re  ;  Calver  v.  Laxton  (31  Ch.  D.  440) 
not  followed  [1913]  1  I.  R.  211 

See  Executor — General.     14. 
Jones,  In  re  ;  Greene  v.  Gordon  (34  Ch.  Div.  65) 
distinguished  and  observed  upon 
[1898]  1  I.  R.  139,  144  ;  32  I.  L.  T.  95 
See  Power — Execution.     11. 
Jones  V.  Southall  (32  Beav.  31)  followed 

[1903]  1  I.  R.  179 
See  Power — Execution.     9. 
Jurors  QualiHeatlon  Aet,  1876,  Re  (11  I.  L.  T.  R. 
21),  followed        32  I.  L.  T.  R.  179 
See  Juror.     4. 

Keane,  Re  (27  I.  L.  T.  R.    122),  followed 

See  Malicious  Injury.     20. 
Kearney  v.  Ryan  (2  L.  R.  I.  61)  considered 

[1894]  2 1.  R.  61, 648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.     30. 
Keating  v.  Dublin  United  Tramways  Co.  (41 1.  L. 
T.  R.  165)  discussed 

43  I.  L,  T.  R.  203 
See  Practice — Discovery.    49. 


Keenan  v.  Pringle  (25  L.  R.  I.  313)  foUowed 

29  I.  L.  T.  R.  147 
See  Practice — Particulars.    1. 
Keeping  to  Gloag  (58  L.  T.  679)  followed 

39  I.  li.  T.  R.  49 

See  Solicitor— Bill  of  Costs.     160. 

Kehoe  v.  Wilson  (7  L.  R.  I.  10)  observed  upon 

and  explained     [1902]  1  I.  R.  342  ; 

36  I.  L.  T.  R.  103  ;  2  N.  I.  J.  R.  214 

See  Charity — Gift  to.     18. 

—  V. considered 

[1914]  1  I.  R.  305  ;  49  I,  L.  T.  R.  150 
See  Charity — Gift  to.     32. 
Kelly,  In  re  (6  I.  Jur.  N.  S.  184),  not  followed 

32  I.  L.  T.  R.  115 
See  Mortgage  (General).     14. 
Keller,  In  re  (22  L.  R.  I.  158),  applied 

43  I.  L.  T.  R.  216 
See  Labourers  (Ireland)  Acts.     35. 
Kelly 's  Directories,  Ltd.  v.  Gavin  and  Lloyds(  [  1 901  ] 
2  Ch.  763)  followed     47  I.  L.  T.  R.  80 
See  Practice — Costs.    57. 
Kelly,  Ex  parte  ;  In  re  City  of  Dublin  Junction 
Railways  (31  L.  R.  Ir.  137)  followed 
[1894]  1  I.  R.  146  ;    28  I.  L.  T.  184 
See  Lands  Clauses  Acts — Costs.  1. 
Kelly  V.  Hanrahan  (1  Lawson  219)  followed 

4b  I.  L.  T.  R.  215 

See  Parliament — Franchise.     165. 

Kemmls'  Estate,  In  re  ([1904]  1  I.  R.  496,  500), 

principles  of,  applied 

[1905]  1 1.  R.  207, 371;  39I.L.T.  R.  26 

See  Land  Purchase  Acts — Supbr/oe 

Kemp  V.  Lester  ([1896]  2  Q.  B.  162)  applied 

[1910]  2 1.  R.  194 
See   Practice — Writ   Specially   In- 
dorsed.    10. 
Kendall  v.  London  and  South  Western  Railway 
Co.  (L.  R.  7  Ex.  373)  followed 

36  I.  L.  T.  R.  71 

See  Railway — Carriage  of  Goods.  8. 

Kennedy's  Estate  ([1902]  1  I.  R.  364 ;  34  I.  L. 

T.  R.  212)  varied 

See  Land  Purchase  Acts — Superior 

Interest.    52. 

(32     L    L,    T.    R.    115)    not    followed 

[1916]  1 1.  R.  269, 273 
See   Land    Purchase   Acts,    Incum- 
brance.   3. 
Kennedy  v.  Healy  (31  I.  L.  T.  R.  69)  foUowed 
35  I.  L.  T.  R.  225  ; 
36  I.  L.  T.  R.  38  ;   2  N.  I.  J.  R.  193 
See  Solicitor — Bill  of  Costs.      101. 
V.  ([1897]   2    L    R.    258)    dis- 
tinguished [1904]  2  I.  R.  40 
See  Solicitor — Bill  of  Costs.    97. 
Kennedy  v.  Billiard  (10  I.  C.  L.  R.  195)  followed 
[1901]  2  I.  R.  115 
See  Dbfamation^Privilege.     1. 
Kenslt  V.  «  Evening  News,"  Ltd.  (18  L.  L.  R. 
208,  followed         5  N.  I.  J.  R.  10 
See  Defamation — Libel.     16. 
Kent  V.  Fittall  (No.  4)  (2  Smith's  Registration 
Cases,  279),  distinguished 

47  I.  L.  T.  R.  198 
See  Parliament — ErAnohise.    78. 
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CASES  FOLLOWED,  OVERRULED,  ko. 


Kent  Coal  Concessions  v.  Duguid  ([1910]  1  K.  B. 
904 ;  [1910]  A.  C.  452)  distinguished 
[1913]  2  I.  R.  313  ;  47  I.  L.  T,  R.  42 
See  Practice — Discovery.    7. 
Ker  V.  Ker  ([1869]  I.  R.  4  Eq.  15)  applied 

49  I.  L.  T.  R.  87 
See  Contribution.     1. 

Kibble,  Ex  parte  ;  In  re  Onslow  (L.  R.  10  Ch. 

373)  applied        [1916]  2  I.  R.  285 

See  Bankruptcy — Debtor  Summons. 

9. 

Kidderminster  (Mayor,  &c.,  of)  v.  Hardwlck 

(L.  R.  9  Ex.  13)  followed 

[1896]  1  I.  R.  65 
See  Principai/  and  Agent.    3. 
Kiely  v.  Massy  (6  L.  R.  I.  445)  followed 

50  I.  L.  T.  R.  157 
See  Practice — Judgment.    31. 

Kiersey  v.  Flaharan  ([1905]  1 1.  L.  45)  considered 
49  I.  L.  T.  R.  110 
See  Will — Intermediate  Income. 
Kildare  v.  Fisher  (1  Str.  71)  applied 

[1907]  1 1.  R.  411, 421 
See  Turbary.     9. 
Kildare  County  Council  v.  The  King  ([1909] 
2  I.  R.  199)  followed 
[1911]  1 1.  R.  83, 102  ;  45 1.  L.  T.  R.  29 
See  Lunatic.     7. 
Kilkelly  v.  Powell  ([1897]  1   I.  R.  457)    dis- 
tinguished [1917]  1  I.  R.  250 
See  Will— Words.     23. 

V. distinguished 

4  N.  I.  I.  R.  232 
See  Will — Ambiguity.     3. 
Killtenny  Co.  Council  v.  Hayden  (46  I.  L.  T.  R. 
95)  discussed  48  I.  L.  T.  R.  182 

See  Highway.     5. 
King-Harman's  Estate   ([1908]    1  I.  R.  202) 
not  followed 
[1916]  1 1.  R.  180, 185;  50 1.  L.  T.  R.  117 
See  Land  Purchase  Acts — Turbary 
Regulations. 

considered 

[1918]  2  I.  R.  1  ;   52  I.  L.  T.  R.  77 
See    Land    Purchase    Acts  —  Pre- 
existing— Privilege.    1. 
Kingan  v.  Matier    ([1905]  1  I.  R.  272)  not  fol- 
lowed [1914]  1  I.  R.  135 
See     Settlement  —  Construction. 
7. 
Kirk  V.  Murphy  (30  L.  R.  I.  508)  overruled 

[1895]  2  I.  R.  169 
See  Husband   and  Wife — Separate 
Estate.     2. 
Kirkpatrick  v.  King  (32  I.  L.  T.  R.  41)  dis- 
'  tinguished  [1915]  1  X.  R.  261 

See  Will — Limitations.    2. 
Knapp  V.  Knapp  (L.  R.  12  Eq.  238)  followed 
42  I.  L.  T.  R.  33 
See  Settlement — Construction.    34. 
Knight  V.  Knight  (2  Sim.   &  Stuart  490)  fol- 
lowed 52  I.  L.  T.  R.  3 
See  Will — ^Vbsting.    8. 
Knott  V.  Cottee  (27  Beav.  33)  followed 

40  I.  L.  T.  R.  17 
See  Land  Purchase  Acts — Jurisdic- 
tion.    1. 


Knox  V.  Baxter  (19  L.  R.  I.  460,  473)  applied 
[1895]  2  I.  R.  452 
See    Land    Law    Acts^Statutory 
Conditions.     10. 
Knox,  Deceased,  In  re  ;    Snodgrass  v.  Gamble 
([1910]  1  I.  R.  20)  followed 
[1915]  1 1.  R.  191 ;  48 1.  L.  T.  R.  254 
See  Charity — Gift  to.     34. 

Labouchere  v.  Wharncliffe  (13  Ch.  D.  346)  con- 
sidered 44  I.  L.  T.  R.  136  ; 
45  I.  L.  T.  R.  24 

See  Local   Government — Election. 
11. 
Lacy,  In  re  ([1899]  2  Ch.  149),  followed 

[1908]  1  I.  R.  327 
See  Limitations,  Statute  of — Trusts. 
5. 
Lamb  v.  Trustees  of  Armagh  (30  I.  L.  T.  R.  47) 
distinguished  30  I.  L.  T.  R.  172 

See  Licensing  Acts — Licensing  Cer- 
tificate.   38. 
Lambert  v.  Bassett  (I.  R.  11  Eq.  291)  followed 
50  I.  L.  T.  R.  104 
See    Probate  (and  Administkation) 
Practice.     48. 
Lambert's  Estate,  In  re  ;    Stanton  v.  Lambert 
(39  Ch.  D.  626)  followed 
[1910]  1  I.  R.  95  ;  44  I.  L.  T.  R.  88 
iSee  Husband  and  Wife —  Married 
Women's  Property  Acts.     1. 
Lampbier  v.  Draper  (14    I.  Ch.  R.  33)  applied 
[1905]  1 1.  R.  60, 74  ;  38 1.  L.  T.  R.  259 
See  Settlement — Construction.    13. 
Larkin  v.  Belfast  Harbour  Commissioners  ([1908] 
2  I.  R.  214)  followed 
[1918]  2  I.  R.  432  ;  52  I.  L.  T.  R.  29 
See  Trades  Dispute.     2. 
Lassence  v.  Tierney  (1  MacN.  &    G.  551)  dis- 
cussed [1908]  1  I.  R.  1 
See  Will — Absolute  Gift.    30. 
La  Touche  v.  Coady  (35  I.  L.  T.  R.  44)  not 
followed                  43  I.  L.  T.  R.  242 
See  Local  Government — Roads.     16. 
Lavender's  Policy,  In  re  ([1898]  1    I.  R.  175) 
followed                  [1916]  1  I.  R.  57 
See  Husband   and   Wife — Separate 
Estate.    4. 
Lawlor  v.  Henderson  (I.  R.  10  Eq.  150)  followed 
42  I.  L.  T.  R.  51 
See  Wili^Words.     24. 
Lawson  v.  Carter  (63  L.  J.  Q.  B.  159)  discussed 
31  I.  L.  T.  R.  51 
See  Sheriff.     15. 

Leader's  Estate  ([1904]  1  I.  R.  368  ;  38 1  L.  T.|R. 

197)  applied    [1904]  1 1.  R. 496, 500  ; 

38 1.  L.  T.  R.  209, 255  ;  39 1.  L.  T.  R.  9 

See  Land  Purchase  Acts — Superior 

Interest.    42. 

principles  of,  applied 

[1905]  1 1.  R.  207, 371  ;  39 1.  L.  T.  R.  26 
See  Land  Purchase  Acts — Superior 
Interest.     21. 
Leahy  v.  De  Moleyns  ([1896]  1  I.  R.  206)  dis- 
tinguished [1904]  1  I.  R.  388 
See  Following  Assets.     1. 
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Lee  V.  Waring  and  Gillow,  Ltd.  (2  B.  W.  C.  C. 
(N.  S.)  474),  dissented  from 

47  I.  L.  T.  R.  295 
/See  Woekmbn's  Compensation.    111. 
Legge  V.  NeiU  (23  I.  L.  T.  R.  20)  followed 

[1909]  2  I.  R.  589  ;  43  I.  L.  T.  R.  249 
See  CoiTNTY  Couet^Praotioe.     36. 
Leinster's  (Duke  of)  Settled  Estate,  In  re  (23 
L.  R.  I.  152),  distinguished 

[1910]  1  L  R.  139 
iSee  Mortgage  (General).     49. 
Lemage  v.  Goodban  (L.  R.  1  P.  &  M.  57)  followed 
[1909]  2  I.  R.  521 
See  Probate  (and  Administration) — 
Revocation  of  Will.    3. 
Lennon  v.  Meegan  ([1905]  2  I.  R.  189)  followed 
[1906]  2 1.  R.  516  ;  40  I.  L.  T.  R.  148 
See  Land — ^Action  for  Recovery  of  4. 
Leonard's  Estate,  In  re  ([1912]  1  I.  R.  215), 
followed  and  applied 
[1912]  1 1.  R.  473  ;  46  I.  L.  T.  R.  248 
See  Land  Registry.    32. 
Leslie  v.  French  (23  Ch.  D.  552)  considered  and 
discussed  [1899]  1  I.  R.  6,  12 

iSee  Salvage.     2. 
Leslie  v.  Leslie  (L  R.  6  Eq.  322)  followed 

[1909]  2  I.  R.  521 
See  Probate  (and  Administration) — 
Revocation  of  Will.    3. 
Leslie's  Hassop  Estates,  In  re  ([1911]  1   Ch. 
611)  applied  and  followed 

[1914]  1  I    R.  5 
jSee  Settled  Land  Acts.    6. 
Lethbridge  v.  Attorney-General  ([1907]  A.  C.  19) 
followed  [1909]  2  I.  R.  597 

See  Revenue — Estate  Duty.     10. 
Lewis  V.  Herbert  (16  L.  R.  I.  340)  observed  upon 
[1905]  2  I.  R.  251  ;  39  I.  L.  T.  R.  42 
See  Practice — Service.     61. 
Lewis  V.  Puxley  (16  M.  &  W.  733)  apphed 

[1913]  1  I.  R.  143 
<See  Will — Estate  in  Realty.     16. 
Ley  V.  Peter  (3  H.  &  M.  101)  followed 

38 1.  L.  T.  R.  184, 246  ;  5  N.  I.  J.  R.  28 
>See     Limitations,      Statute      of — 
Realty. 
Lill  V.  Lill  (23  Beav.  446)  distinguished 

[1904]  1  I.  R.  540 
See  Will — Annuity.     11. 
Limerick  Election  Petition,  In  re  (De  Moleyns 
L.  &  T.  7th  Ed.  403),  followed 

31  I.  L.  T.  R.  97 
See  Malicious  Injury.     73. 
Lindgren  v.  Lindgren  (9  Beav.  358)  followed 

[1904]  1 1.  R.  519  ;  38  I.  L.  T.  R.  127 
See  Will — Ambiguity.     6. 
Lindsay  v.  Crotty  (I.  R.  1  C.  L.  731)  applied 

41  I.  L.  T.  R.  133 
See  Practice — Payment  into  Court. 
1. 
Lindsay  v.  Kennedy  (11 1.  L.  T.  R.  59)  foUowed 
29  I.  L.  T.  R.  11 
See   Land    Law   Acts — Redemption 
of  Rent  (Ireland)  Act,  1891.    26. 
Lindsay  v.  M'Cord  (33  I.  L.  T.  R.  71)  followed 
39  I.  L.  T.  R.  44  ;  5  N.  I.  J.  R.  65 
See  Solicitor — Liability.    2. 


Lines  V.  Usher  (14  R.  P.  C.  206)  followed 

[1913]  1  I.  R.  95 

See  Patent.    2. 
Lippard  v.  Ricketts  (L.  R.  14  Eq.  291)  followed 
45  I.  L.  T.  R.  284 
See  Interest  on  Money.    2. 
Liston  V.  Keegan  (9  L.  R.  I.  539)  considered 

[1914]  1  I.  R.  305  ;  49  I.  L.  T.  R.  150 
See  Charity — Gift  to.     32. 
Lloyd  V.  Byrne  (22  L.  R.  Ir.  269)  distinguished 
34  I.  L.  T.  R.  161  ;   1  N.  I.  J.  R.  3 
See  Practice — Judgment.    34. 
Lloyd  V.  Lloyd  ([1903]  1  Ch.  385)  distinguished 
[1903]  1  I.  R.  348 
<See  Limitations,  Statute  of — Per- 
sonal Action.    24. 

V. ■  distinguished 

40  I.  L.  T.  R.  207 
See     Limitations,      Statute      of — 
Realty.    29. 
Lockey  v.  Loekey  (Ch.  Prec.  588)  applied 

[1918]  1  I.  R.  95 
iSee  Limitations,  Statute  of — Trusts. 
8. 
Lockhart  v.  Irish  N.  W.  Ry.  Co.  (14  I.  C.  L.  B. 
385)  considered     [1908]  1  I.  R.  321 
See  Lands  Clauses  Acts — Compensa- 
tion.    1. 
Londonderry  Union  (Guardians  of)  v.  London- 
derry Bridge  Commissioners  (I.  R- 
2  C.  L.  557)  followed 

[1899]  2  I.  R.  214 
See  Poor  Rate — Exemption.     13. 

V. applied       [1897]  2  I.  R.  516 

See  Poor  Rate — Exemption.     14. 
Long  V.  Short  (1  P.  Wms.  403)  considered 

[1896]  1  I.  R.  494 
See  Will — Annuity.     6. 
Loveday,  in  the  Goods  of  ([1900]  p.  154)  followed 
[1902]  2  I.  R.  499  ;   36  I.  L.  T.  R.  39 
See  Probate  (and  Administration) — 
Revocation  of  Grant.    3. 
Lovelace  v.  Lovelace  (Cro.  Eliz.  40)  distinguished 
[1913]  1  I.  R.  143 
See  Will — Estate  in  Realty.     16. 
Lowe  v.  Thomas  (5  D.  G.  M.   &  C.  315)  dis- 
tinguished 5  N.  I.  J.  R.  166 
iSfee  WiLi^-WoBDS.     35. 
Lowry  v.   Williams  ([1895]  1   I.   R.   274)  dis- 
cussed and  applied 

[1900]  1  I.  R.  85,  103  ; 
[1901]  1  I.  R.  530  ;  36  I,  L.  T.  R.  3 
See  Moetgage  (Geneeal).    28. 
Luckcraft  v.  Pridham  (48  L.  J.  Ch.  636)  dis- 
tinguished [1916]  1  I.  R.  359 
See  Land  Registry.     24. 
Lyall  V.  Edwards  (6  H.  &  N.  337)  distinguished 
5  N.  I.  J.  R.  52 
See     Bankruptcy  —  Arrangement. 
12. 
Lyell  V.  Kennedy  (27  Ch.  D.  1)  followed 

32  I.  L.  T.  R.  37 

See  Peactioe — Discovery.     10. 

Lynch  v.  Dublin,  Wicklow  and  Wexford  Railway 

Co.  (C.  A.,  13th  June,  1901)  followed 

[1909]  2  I.  R.  181  ;  43  I.  L.  T.  R.  8 

See    Peaotioe — Paetioulaes.    8. 
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Lyons  V.  Weldon  (2  Bing.  334)  followed    '^.15 
[1915]  2  I.  R.  347 
See   Bankruptcy — Order    and    Dis- 
position.   4. 
Lyric  Theatre,  London  (Ltd.)  v.  L.  T.  (Ltd.)  and 
the  Cyril  Theatrical  Syndicate  (Ltd.) 
(31  T.  L.  R.  88)  applied 

49  I.  L.  T.  R.  65 
See  War.     1. 

M'Adam  v.  Johnston  (35  S.  L.  T.  R.  31)  followed 
35  I.  L.  T.  R.  211 
See  Practice — Remitting.    28. 

V. explained 

36  I.  L.  T.  R.  34  ;   2  N.  I.  J.  R.  Ill 
See  Practice — Remitting.    27. 
M'Bride  v.  Bryans  ([1908]  2  I.  R.  329  ;  42  I.  L. 
T.  R.  100),  reconsidered  by  full  Court 
of  Appeal,  adhered  to  and  followed 
[1910]  2  I.  R.  207  ;  44  I.  L.  T.  R.  37 
See  Parliament — Franchise.     65. 

__ —  V. (  [1908]  2  I.  R.  329)  adhered  to 

[1908]  2  I.  R.  622  ;  43  I.  L.  T.  R.  101 
See  Parliament — Franchise.     52. 
M'Caffrey  v.  Mahon    (35  I.  L.  T.  R.  97)   dis- 
tinguished 48  I.  L.  T.  R.  35 
See  Friendly  Society.     8. 
M'Cann  v.  Birch  (2  L.  R.  I.  500)  overruled 

[1895]  2  I.  R.  400 
See  Practice — Interpleader.    9. 
M'Cann  v.  Edinburgh  Roperie  Co.  (28  L.  R.  I. 
24,  35)  applied 

[1910]  2  I.  R.  577  ;  45  L  L.  T.  R.  191 
See  Defamation — Privilege.    5. 
M'Carthy  v.  Bennett  ([1899]  2  I.  R.  622  ;  32  I.  L. 
r    448}  followed       39 1.  L.  T.  R.  195 
See   Land    Law   Acts — Tbnant-por- 
LiFE  AND  Remainderman.     1. 
M'Causland    v.    Belfast    Corporation     ([1913 
2  I.  R.,  p.  450,  note)    applied    and 
followed  [1913]  2  1.  R.  439 

See  Belfast  Local  Acts.    2. 
M'Clintock  v.   Irvine    (11  I.  Ch.  R.  480)  dis- 
tinguished 38  I.  L.  T.  R.  259  ; 
[1905]  1  I.  R.  60,  74 
See  Settlement — Construction. 
M'Comas  v.  City  of  Dublin  Steam  Packet  Co. 
foUowed  42  I.  L.  T.  R.  156 
See  Solicitor — Bill  of  Costs.    20. 
M'Conaghey  v.  Gledstones  (29  I.  L.  T.  R.)  con- 
sidered 37  I.  L.  T.  R.  155 
See  Land  Law  Acts — Character  of 
Holding.     12. 
M'Corkell  v.  Reid  (25  I.  L.  T.  R.  65)  approved 
[1904]  2 1.  R.  147, 165  ;  38 1.  L.  T.  R.  9 
See    Landlord    and    Tenant — Sur- 
render.    5. 
M'Cormack  v.  Courtney  (28  I.  L.  T.  R.  66)  ex- 
plained 38  1.  L.  T.  R.  179 
See     Limitations,      Statute      of— 
Realty.     6. 
M'Cormick  v.  M'Nally  (28  I.  L.  T.  322)  over- 
ruled                      31  I.  L.  T.  R.  168 
See  County  Court — Appeal.     16. 
M'Cosker  v.  M'Cosker  (27  I.  L.  T.  R.  77)  fol- 
lowed 29  I.  L.  T.  R.  14 
See  County  Court — Practice.    27. 


M'Cracken   v.    Kelly   (5  N.  I.  J.  R.  46)   fol- 
lowed  [1913]  2  I.  R.  485 

See  Landlord  and  Tenant — Action 
FOR  Recovery  of  Land.    33. 
M'Cutcheon  v.  Landsdowne  (9  L  L.  T.  R.  20) 
distinguished       30  1.  L.  T.  R.  140  ; 
31  I.  L.  T.  229 
See  Land  Law  Acts — Character  of 
Holding.     86. 
M'Daid  v.  Barton  (4  Lawson  61)  distinguished 
[1914]  2  I.  R.  432  ;  48  I.  L.  T.  R.  166 
See  Parliament — Franchise.    174. 
M'Dermott  v.  Wallace  (5  Beav.  142)  followed 
[1904]  1  I.  H.  540 
iSeeWiLL — Annuity.     11. 
M'Donald  v.   Byrne  (3    N.   I.  J.  R.  37)    not 
followed  [1912]  1  I.  R.  406 

See  Practice — Transfer  of  Actiojt. 
21. 
M'Donnell  v.  Blake  (28  L.  R.  L  395)  explained 
[1894]  2  I.  R.  590  ;   28 1.  L.  T.  R.  59 
See    Landlord    and    Tenant — Sue- 
render.     8. 
M'Dowdall  V.  Midland  Railway  ([1902]  1  K.  B. 
618)  distinguished 

37  I.  L.  T.  R.  23,  25 
See  Negligence.     1. 
M'Dowell  V.  Dublin  Corporation  (3  N.  I.  J.  R. 
313)  discussed        4  N.  I.  J.  R.  127 
See  Malicious  Injury.    45. 
M'Elroy  v.  M'Garrity  (19  I.  L.  T.  R.  38)  foUowed 
33  I.  L.  T.  R.  84 
See  County  Court — Practice.    33. 
M'Entire  v.   Crossley  ([1895]  App.  Gas.  457) 
followed 
See   Bankruptcy — Order   and  Dis- 
position.    9. 
M'Evoy  V.   M'Evoy  ([1897]  1   I.  R.  295)  dis- 
sented from  [1910]  1  I.  R.  151 
See  Landlord  and  Tenant — Lease.  38. 
M'Fadden   v.    Belfast   Harbour  Commissioners 
(unreported)  stated  and  overruled 

[1910]  2  I.  R.  470  ; 
[1911]  2  I.  R.  143  ;  44  I.  L.  T.  R.  223 
See  Master  and  Servant — Master's 
Liability. 
M'Farland  v.  Lloyd  (30  L.  R.  I.  248)  followed 

[1909]  2  I.  R.  760 
See  Practice — Remitting.     7. 
M'Gann  v.  Kelly  ([1894]  2  I.  R.  8  ;  28  I.  L.  T. 
196)  considered         32  1.  L.  T.  R.  50 
See  Pharmacy  Acts.     4. 
M'George,  Ex  parte  ;    In  re  Stephens  (20  Ch. 
D.  697)  followed     [1916]  2  I.  R.  534 
See  Bankruptcy  —  Act   of   Bank- 
ruptcy.    5. 
M'Glade  v.   Hutchinson  (43  I.  L.  T.  R.  238) 
followed  43  I.  L.  T.  R.  274 

See  Town  Tenants  Act.     20. 

V. applied       46  I.  L.  T.  R.  241 

See  Town  Tenants  Act,  1906.     12. 
M'Grath  v.  Bourne  (I.  R.  10  C.  L.  160)  followed 
39  I.  L.  T.  R.  148 
See  Damages.     7. 
M'Guinness  v.  Boyle  (45  I.  L.  T.  R.  102)  dis- 
cussed 48  I.  L.  T.  R.  156 
See  Parliament— Feanohisb.    27. 
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M'Kenna  v.  Harnett   (13  1.  L.  R.  206)  applied   \ 
by  Gibson,  J.     [1901]  2  I.  R.  269  ; 
35  I.  L.  T.  R.  22  ;   1  N.  I.  J.  R.  21 

See    Principal    and    Stjeety — Lia- 
bility.   4. 
M'Kernon  v.  Gillespie  (45  I.  L.  T.  B.  105)  dis- 
tinguished 48  I.  L.  T.  R.  153 
iSee  Parliament — Franchise.    184. 
M'Kim  V.  Aylmer  (31  I.  L.  T.  R.  33)  followed 
38  I.  L.  T.  R.  234 
See  Practice — Remitting.    56. 
M'Learn  v.  Cooke  ([1899]  1 1.  R.  66)  applied 

33  I.  L.  T.  R.  173 
See  Solicitor — Bill  of  Costs.    22. 
M'LougWin,  In  re  ([1916]  2  I.  R.  583  ;  50  I.  L. 
T.  R.  9),  reversed     [1917]  2  I.  R.  28 
See    Bankruptcy — Examination    of 
Witness.    2. 
M'Namara's  Case  (unreported)  distinguished 

38  I.  L.  T.  R.  171 
See  Land  Purchase  Acts — Advance. 
M'Quade  v.  Charlton  ([1904]  1  I.  R.  383)  fol- 
lowed 
See  Parliament — Franchise.    176. 
M'QulUan,  In  re  (29  I.  L.  T.  B.  4),  foUowed 

[1909]  2 1.  R.  114  ;  42  I.  L.  T.  R.  275 
See     Bankruptcy  —  Preferential 
Debt.    3. 
M.  &  R.,  Re  (30  I.  L.  T.  R.  137),  considered 

[1906]  2  I.  R.  452  ;  40  I.  L.  T.  R.  178 

See  Bankruptcy — ^Arrangement.  32. 

Mackenzie  and  Ascot  Gas  Co.,  Re  (17  Q.  B.  D. 

114),  distinguished  47  I.  L.  T.  R.  117 

See  Arbitration — ^Awaed.     10. 

Maekesy  v.  Mackesy  ([1896)  1 1.  R.  511)  foUowed 

[1897]  1  I.  R.  457  ;  31  I.  L.  T.  R.  6 

See  Will — Words.     2. 

— V. distinguished  [1917]  1 1.  R.  250 

See  Wnj>— Words.    23. 

V. distinguished    4  N.  I.  J.  R.  232 

See  Will — ^Ambiguity.     3. 
Mackln  v.  Attorney-General  of  New  South  Wales 
([1894]  A.  C.  57)  considered 

47  I.  L.  T.  R.  264 
;Sce  Criminal  Law. — Evidence.   11. 
Mackintosh  v.  Great  Western  Ry.  (4  Gift.  683) 
followed  50  I.  L.  T.  R.  11 

See    Practice    (Administration.)  — 
Action.     1. 
Mackley  v.  Pattenden  (1  Best  &  Smith,  181) 
considered  [1916]  1  I.  R.  371  ; 

50  I.  L.  T.  R.  227 
See  Bankruptcy — Assignee. 
Macnaraara's  Case  (unreported)  distinguished 
38  I.  L.  T.  R.  171  ;   4  N.  I.  J.  R.  248 
See  Land  Purchase  Acts — Advance. 
3. 
Macnamara  v.  Maenamara  (32  L.  R.  I.  1)  dis- 
cussed and  adhered  to 

[1907]  1  I.  R.  363 
See  Land  Law  Acts — Chaeactbe  of 
Holding.     120. 
Madden's  Estate  ([1902]  l  L  R.  63  ;  36 1.  L.  T.  R. 
17)  distinguished 

37I.L.T.R,164,165 
See  Land  Judges'  Court — Practice. 


Maflatt  V.  BUTTOwes  (4 1.  0.  L.  R.  297)  considered 
35  I.  L.  T.  R.  148 

See  County  Court — Pkactiob.    2. 
Maffett,  In  re  (39  Ch.  D.  534),  followed  and 
applied  [1910]  1  I.  R.  139 

See  Mortgage  (General).    49. 
Magner  v.  Hawkes  (32  L.  R.  I.  285)  commented 
on  [1894]  2  I.  R.  279,  557  ; 

28  I.  L.  T.  R.  69 
See  Land  Law  Acts — Chaeaotee  of 
Holding.    45. 

V. foUowed       42  I.  L.  T.  R.  12 

See  Laboueers  (Ireland)  Acts.    27. 
Magovern  v.  Finlay  (20  L.  R.  I.  189)   distin- 
guished [1908]  2  I.  R.  176  ; 

42  I.  L.  T.  R.  40 
See  Malicious  Injury.    27. 

Magulre  v.  Hanly  (28  I.  L.  T.  R.  116)  not  fol- 
lowed 28  I.  L.  T.  R.  154 
See  County  Court — Practice.    51. 
Maher  v.  Carew  (Mac.  D.  375)  not  followed 

32  I.  L.  T.  R.  47 

See  Land  Law  Acts — Practice.     1. 

Mairs,  Grantee ;   Lecky,  Grantor  ([1895]  2  I.  R. 

475),  appUed  to  a  lease  for  a  long 

term  of  years         [1909]  1  I.  R.  77  ; 

43  I,  L.  T.  R.  3 
See  Landlord  and  Tenant — Redemp- 
tion OF  Rent  Act.     19. 

Malefs  Trusts,  In  re  (17    L.  R.  "I.  424),  con- 
sidered [1915]  2  I.  R.  347 
See  Bankruptcy — Order   and   Dis- 
position.   4. 
Mallinson  v.  Carr  ([1901]  1  Q.  B.  48)  followed 
[1908]  2  I.  R.  234  ;  41 1.  L.  T.  R.  227 
See  Public  Health  Acts.     15. 
Manchester,  Duke  of,  v.  Shelvin  (34  I.  L.  T.  R. 
212)  foUowed 
See  Land  Law  Acts — Practice.     30. 
Mandeville's  Case  (Co.  Litt.  26  b)  applied 

[1918]  1  I.  R.  227 
jSee  Annuity.    2. 
MandeviUe  v.  Mandeville    (23  L.  R.   I.   339) 
followed  45  I.  L.  T.  R.  144 

See  Peaoticb — Parties.    2. 
Manning  v.  Purcell  (7  De  G.  M.  &  G.  55 ;   24 
L.  J.  Oh.  523)  foUowed 

[1909]  2  I.  R.  521 
jSce  Probate  (and  Administration.) — 
Revocation  of  Will.      3. 
Marker  v.  Kekewich  (8  Hare  291)  followed 

[1895]  1  I.  R.  479 
jSce  Tenant-for-Life    and  Remain- 
derman.   4. 
Marsh  and  Granville's  Contract  (24  Ch.  D.  11) 
foUowed  [1905]  1 1.  R.  85,  98  ; 

38  I.  L.  T.  R.  225 
See  Vendor   and   Purchaser — Con- 
ditions OF  Sale.     14. 
Martin  v.  Kearney  (36  L  L.  T.  R.  117)  foUowed 
36  I.  L.  T.  R.  142 
See     Limitations,      Statute     of — 
Realty.    39. 

V. distinguished 

[1906]  1  I.  R.  469 
See     Limitations,      Statute      of — 
Realty.    21. 
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CASES    Ji'OLLOWED,    OVEEllULED,    &c. 


Martin  v.  M'Taggart,  Ltd.,  &  Kinnear  (40 1.  L. 
T.  R.  12)  explained  and  distinguished 
[1906]  2  I.  R.  120  ;  40  I.  L.  T.  R.  82 

See  PEA.CT10B — Particulars.    6. 

V. not  followed 

[1909]  2  I.  R.  181  ;  43  I.  L.  T.  R.  8 
See  Pkaotioe — Particttlaes.     8. 
Mason  v.  Mason  ([1910]  1  Ch.  695)  followed 

[1917]  1  I.  R.  1  ;  50  I.  L.  T.  R.  218 
See  Anntjity.     1. 
Massereene  v.  Bellew  (24  L.  R.  1. 420  ;    24  I.  L. 
T.  R.  74)  commented  on 

37  I.  L.  T.  R.  161 
See    Landlord    and    Tenant — Sum- 
mary Jurisdiction. 
Massey  v.  Barton  (7  I.  Eq.  R.  95)  overruled 

[1904]  1 1.  R.  452,  480  ; 
38  I.  L.  T.  R.  165  ;  4  N.  I.  J.  R.  237 
See  Power — Execution.    26. 
Massy's  Estate,  In  re  (14  T.   Ch.  R.  355),  fol- 
lowed [1897]  1  I.  R.  86, 112,  609 
See   Will — Charge    of   Debts   (and 
Legacies).     1. 
Mather  v.  Brown  (1  C.  P.  D.  596)  distinguished 
[1914]  2  I.  R.  243 
See  Local  Government — Election.  12. 
Maude  v.  Lowley  (L.  R.  C.  P.  165)  commented 
on  33  I.  t.  T.  R.  122 
See    Local    Government — Election 
Petition.     5. 
Maunsell's  Estate,  In  re  (Mac.  C.  103),  followed 

[1914]  1  I.  R.  302 
See  Land  Purchase  Acts — Superior 
Interest.     87. 
Mayor  of  Exeter  v.  Heaman  (37  L.  T.  (N.  S.) 
534)  distinguished 

[1905]  2  I.  R.  209  ; 
38  I.  L.  T.  R.  262  ;   5  N.  I.  J.  R.  5 
See  Market.  6. 
Meally  v.  M'Gowan  (Weekly  Notes  [1903]  165) 
not  followed         38  I.  L.  T.  R.  249 
See  Workmen's  Compensation.   72. 
Meek  v.  Devenish  (6  Ch.  D.  566)  applied 

[1912]  1  I.  R.  62 
See  Election.     1. 

V. applied        45  I.  L.  T.  R.  281 

See  Will — Conversion.     3. 
Mehaffey  v.  Mehafley  ([1905]  2  I.  R.  292)  dis- 
cussed [1909]  2  I.  R.  1  ; 
43  I.  L.  T.  R.  15 
.See  Practice — Judgment.   65. 
Mercer  v.  O'Reilly  (13  I.  C.  L.  R.  153)  followed 
16  I.  C.  L.  R.  249 
See  Landlord  and  Tenant — Action 
FOR  Recovery  op  Land.     23. 
Mersey  Docl(s  Trustees  v.  Cameron  (11  H.  L. 
C.  443),  rule  of  construction  is  not 
applied  to  Irish  Valuation  Acts,  1897. 
[1897]  2  I.  R.  516  ;    30 1.  L.  T.  R.  129 
See  Poor  Rate — Exemption.     14. 
Meyler  v.  Meyler  (11  L.  R.  I.  522)  followed 

30  I.  L.  T.  R.  57 
See  Settlement — Rectification.    1. 

V.  not  '■  followed,  having  regard 

to  subsequent  authorities 

[1909]  1  I.  R.  319 
See  Deed — Construotion.     6. 


Meyler  v.  Meyler,  not  followed 

[1915]  1  I.  R.  304 
See  Settlement — Construction.  26. 
Michaels  v.  Michaels  (unreported)  followed 

31  I.  L.  T.  R.  180 
See  Practice — Receiver.    30. 
Miles  V.  Herford  (12  Ch.  D.  691)  appUed 

[1910]  1  I.  R.  220 
See  Power — Execution.    27. 
Miller  v.  Keane  (24  L.  R.  I  49)  approved    of 
and  followed         [1896]  2  I.  R.  267 
See  Practice — Judgment.    54. 
Miller  v.  Montgomery  (32  I.  L.  T.  R.  76  note) 
followed  32  I.  L.  T.  R.  77 

See  Land  Law  Acts — Fair  Rent.  26. 
Miller,  Re,  Ex  parte  Wardley  (L.  R.  6  Ch.  D. 
790)  disapproved 
See  Bankruptcy — Proof.    4. 
Mills  V.  Carson  (10  R.  P.  C.  9)  distinguished 
[1913]  1  I.  R.  95 
See  Patent.     2. 
Minhear's  Estate,  In  re  (38   I.  L.  T.  R.  215), 
applied  and  extended 

52  I.  L.  T.  R.  197 
See  Land  Purchase  Acts — Bonus.  23. 
Mitchell,  In  re  ;   Moore  v.  Moore  ([1892]  2  Ch. 
87)  considered 
[1899]  1  I.  R.  416, 435;  32 1.  L.  T.  R.  90 
.See  DowBE.     1. 
Mitchell  V.  Glamorgan  Coal  Co.  (23  Times  L.  R. 
588)  followed        [1911]  2  I.  R.  301  ; 
45  i.  L.  T.  B.  82 
See  Workmen's  Compensation.    69. 
Moffett,  In  re  (39  Ch.  D.  534),  followed  and 
applied  [1910]  1  I.  R.  139 

See  Mortgage — (General).    49. 
Mogul  Steamship  Co.  v.  M'Gregor,  Gow  &  Co. 
([1892]  App.  Cas.  25)  distinguished 
[1910]  1  I.  R.  306 
See  Trade  Combination. 
MoUan  v.  Kieran  ([1894]  2  I.  R.  27)  overruled 
[1895]  2  I.  R.  475  ;  28  I.  L.  T.  R.  56  ; 
29  I.  L.  T.  R.  42 
.See    Land    Law    Acts — Redemption 
op  Rent  (Ireland)  Act,  1891.   10. 
Moloney  v.  Duane  (10  I.  L.  T.  73)  not  followed 
39  I.  L.  T.  R.  51  ;  5  N.  I.  J.  R.  178 
(See  Practice — Remitting.     43. 
Moody  and  Yate's  Contract  (30  Ch.  D.  344) 
distinguished         [1916]  1  I.  R.  241 
See  Vendor  and  Purchaser. — Title. 
2. 
Moon  V.  Whitney  Union  (3  Bing.  N.  C.  814) 
considered  [1899]  2  I.  R.  275 

See  Building  Contract.     6. 
Moorcoclc,  The  (14  P.  D.  64)  followed 

[1904]  2 1.  R.  445, 484  ;  38 1.  L.  T.  R.  54 

.See  Negligence.     53. 

Moore  v.  Great  Northern  Railway  Co.  (10  L.  B.  I., 

p.    106),  dictum   of   FitzGerald,    J., 

disapproved  of     [1903]  2  I.  R.  5  ; 

37  I.  L.  T.  R.  23,  note 

See  Railway — Carriage   of  Goods. 

70. 

Moore,  In  re  (54  L.  J.  Ch.  432)     [1902]  1 1.  R.  496 

.SceTENANT-FOR-LlFEAND  REMAINDER- 
MAN.    3. 


CASES  FOLLOWED,  OVEERULED,  &c. 
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Moore  Case,  In  re  a  Debtor  Summons  (41  I.  L. 

T.  R.),  considered  and  explained 
See  Bankruptcy — Debtoe  Summons. 
5. 
Moore  v.  Bigg,  In  re  ([1906]  1  Ch.  789),  distin- 
guished 47  I.  L.  T.  R.  149 
See  Settled  Land  Acts.     12. 
Moore-Smyth  v.  Devonshire  (Fishery  Cases,  June 
17,  1871)  disapproved  of 

[1896]  2  I.  R.  40,  57 
>See  Fisheries  Acts.     11. 
Morgan  v.  Gray    (10    I.  Jur.  N.  S.  335)  con- 
sidered 35  I.  L.  T.  R.  225  ; 
36  I.  L.  T.  R.  38  ;  2  N.  I.  J.  R.  193 
See  Solicitor — Bill  oe  Costs.     101. 
Morgan  v.  Kilmorey  (30  L.  T.  R.  147)  followed 
32  I.  L.  T.  R.  77 
See  Land  Law  Acts — Fair  Rent.    26. 
Morgan  v.  Morgan  (L.  R.  10  Eq.  99)  followed 
[1897]  1  I.  R.  68 
iSee  Settlement — Construction.   10. 
Moriee  t.  Bishop  ol  Durham  (9  Ves.  399  ;   10 
Ves.  522)  followed 
[1906]  1 1.  R.  588, 594;  40  I.  L.  T.  R.  209 
See  Charity— Gift  to.    38. 
Morse,  In  re  ;   Ex  parte  Latimer,  Clark  &  Co. 
(7  T.  L.  R.  591)  applied 

42  I.  L.  T.  156 
jSee  Solicitor — Bill  of  Costs.    20. 
Mortimer,  Re  (I.  R.  4  Eq.  96),  followed 

46  I.  L.  T.  R.  306 
See  Solicitor — Bill  oe  Costs.     114. 
Mostyn  v.  Lancaster ;    Taylor  v.  Mostyn  (23 
Ch.  D.  583)  applied 
[1912]  1 1.  R.  194,  480;  46  L.  T.  R.  144 
See  Mortgage  (General).     13. 
Mountcashell  v.  Smyth    ([1895]    1  I.  R.  346) 
discussed      [1917]  1  I.  R.  286,  289 
See  Will — Republication.    2. 
Mountjoy  Square,  Commissioners  of,  t.  Walsh 
([1914]  1  I.  R.  50  note)  followed 

[1914]  1  I.  R.  43 
iSee  Mountjoy  Square  Act. 
Mowatt  y.  Castle  Steel  and  Iron  Works  Com- 
pany (34  Ch.  D.  58)  distinguished 
[1915]  1  I.  R.  345,  358 
See  Company — Debentures.    5. 
Meyers  v.  Soady  (18  L.  R.  I.  499)  followed 

[1899]  2  I.  R.  234 
See      Arbitration — Staying      Pro- 
CEEDiuas.     1. 
Moylan  t.  Dublin  Port  and  Docks  Board  (I.  R. 
9  C.  L.  457)  followed 

[1911]  2  I.  R.  579 
See  Poor  Rate — Exemption.    20. 
Mulhern  v.  Dorian  (17  I.  L.  T.  R.  74)  distin- 
guished [1895]  2  I.  R.  97  ; 
28  I.  L.  T.  R.  66 
See     Limitations,     Statute      oe — 
Realty.    38. 

V. overruled        33  I.  L.  T.  R.  179 

See     Limitations,      Statute     of — 

Realty.    6. 

Mullan  V.  Trail  ([1898]  2  I.  R.  378)  distinguished 

34  I.  L.  T.  R.  80 

See  Land  Law  Acts  —  Fair  Rent. 

3, 


Mundy  and  Roper's  Contract,  In  re  ([1899] 
1  Ch.  D.  275),  distinguished 
[1911]  1  I.  R.  267  ;    45  I.  L.  T.  R.  202 
See  Settled  Land  Acts.     11. 
V. {[1899]   1  Ch.  at  p.  96)  con- 
sidered 

[1911]  1  I.  R.  76  ;  45  I.  L,  T.  R.  38 
iSee  Settled  Land  Acts.    9. 
Munro  v.  Butt  (8  E.  &  B.  738)  applied    ' 

39  I.  L.  T.  R.  153 
<See  Building  Contract.    5. 
Munster  Loan  and  Discount  Office   v.   Liddy 
(C.    A.,   unreported)  followed 

39  I.  L.  T.  R.  241 
See  Practice — Judgment.     15. 

Murgatroyd  v.  Blackburn  Tram  Co.  (3  T.  L.  R. 
181,  451)  distinguished 
[1905]  2  I.  R.  378,  401;  39  I.  L.  T.  R.  74 
See  Negligence.    50. 
Murphy  v.  Cork  County  Council  (36  I.  L.  T.  R. 
42)  discussed      36  I.  L.  T.  R.  231  ; 
37  I.  L.  T.  R.  129  ;  3  N.  I.  J.  R.  225 
See  Maiming,  Compensation  for.    8. 

V. foUowed       42  I.  L.  T.  R.  197 

See  Malicious  Injury.    5. 

V.  — ■ ([1903]  2  L  R.  445)  followed 

51  I.  L.  T.  R.  62 
See  Peace  Officer.     1. 
Murphy   v.    Guardians   of  Enniseorthy  Union 
([1908],  2  I.  R.  609)  distinguished 
[1914]  2  I.  R.  233  ;  48  I.  L.  T,  R.  110 
See  Workmen's  Compensation.    58. 
Murphy,  In  re  ;  Murphy  v.  Hynes  ([1906]  1  I.  R. 
505)  reversed         [1906]  1  I.  R.  539 
See  Monastic  Order.     1 . 
Murphy  v.  Hynes  ([1906]  1  I.  R.  505),  considered 
[1914]  1  I.  R.  305 
See  Charity — Gift  to.     1. 
See  Monastic  Order.     1. 
Murphy  v.  Midland  Gt.  Western  Railway  Co. 
([1903]  2  I.  R.  5)  followed 
37  I.  L.  T.  R.  23,  note;  37  I.  L.  T.  R.  23,  25 
See  Negligence.     1. 
Murphy  v.  Walsh  (27  I.  L.  T.  R.  124)  not  fol- 
lowed 32  I.  L.  T.  R.  132 
See  County  Court  Appeal.     29. 

V. (27   L   L.  T.   R.   124)  not 

followed  39  I.  L.  T.  R.  264 

See  County  Court — Appeal.    23. 
Murray  v.  Thompson  (22  Q.  B.  D.  142)  dis- 
tinguished 40  I.  L.  T.  R.  201 
See    Licensing    Acts   —   Offences. 
20. 
Murtha,  Re  (44  I.  L.  T.  R.  114),  followed 

46  I.  L.  T.  R.  220 
See  County  Court — Practice.    40. 
Musgrave  &  Co.,  Ltd.,  v.  Cussen  (27  L  L.  T.  R. 
36)  followed,  dubitante 

1  N.  I.  J.  R.  112 
See  Practice — Counterclaim. 

Nagle  V.  Sullivan  (6  L.  R.  1. 149)  followed 

40  I.  L.  T.  R.  213 
See  Practice — Remitting.    2. 

Naish,  Re  (39  I.  L.  T.  R.  168,  249),  followed 

41  I.  L.  T.  R.  53 
See  Solicitor — Bill  of  Costs,    141 
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National  Bank  v.  Fitzgerald  (27  I.  L.  T.  R.  18) 

distinguished  4  N.  I.  J.  R.  156 

See  Pbaotiob — Garnishee.     14. 

National  Insurance  Act,  1911,  In  re.  Officers  of 

South  Dublin  Union  ([1913]  1  I.  R. 

244),  distinguished 

[1914]  2  I.  R.  233  ;  48  I.  L.  T.  R.  110 
See  Workmen's  Compensation.     58. 
National  Telephone  Co.  v.  Clotworthy  (2  N,  T.  J. 
R.  25)  followed 

[1906]  2  I.  R.  115  ;  40  I.  L.  T.  R.  35 
See  LANDiiOED   and  Tenant — Rent. 
15. 
Natt,  Re  (37  Ch.  D.  517).  followed 

[1894]  1  I.  R.  93 
See  Will — Class.    6. 
Naughten,  Re  (27  I.  L.  T.  R.  122).  followed 

34  I.  L.  T.  R.  11 
See  Malicious  Injury.    20. 
Neale  v.  McKenzie  (2  Cr.  M.  &  R.  84  ;  1  M.  &  W. 
742)  discussed        16  I.  C.  L.  R.  249 
See  Landlord  and  Tenant — Action 
FOR  Recovery  of  Land.    23. 
Neild  V,  Batty  (L.  R.  9  C.  P.  104)  commented  on 
33  I.  L.  T.  R.  122 
See    Local    Government — Election 
Petition.    5. 
Nelson  V.  Bailie  (30 1.  L.  T.  R.  19)  not  followed 
36  I.  L.  T.  R.  52 
See  Probate  (  and  Administration) — 
Pbaotiob    40. 
Nelson  v.  Headfort  (18  L.  R.  I.  407)  considered 
35 1.  L.  T.  R.  119  ;  36 1.  L.  T.  R.  166  ; 
[1903]  1  I.  R.  58 
See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    2. 
Nepean's  Settled  Estate,  In  re  ([1900]  1 1.  R.  298), 
followed  and  applied 

[1910]  1  I.  R.  139 
See  MoETGAQE  (General).    49. 
Nettles  V.  Murphy  (30  L.  R.  L  564)  distinguished 
[1909]  2  I.  R.  690  ;  41 1.  L.  T.  R.  198 
See  Land  Law  Acts  —  Fair  Rent. 
35. 
NevlU,  In  re  (59  L.  J.  Ch.  511),  followed 

[1903]  1  I.  R.  489 
See  Will — Exoneration.    3. 
Newbegln  v.  Bell  (23  Beav.  386)  distinguished 
39  I.  L.  T.  R.  132 
See  Executor — Actions.    8. 

V. followed      [1917]  1  I.  R.  278 

See  Will — Charges. 
Newey,  In  re  (107  L.  T.  832),  distinguished 

[1916]  2  I.  R.  285 
See  Bankruptcy — ^Debtor  Summons. 
9. 
Newman  v.  Bourne  (31  T.  L.  R.  209)  followed 

50  I.  L.  T.  R,  7 
>Sfee  Negligence.     3. 
Newtownards  v.  Woods  (I.  R.  11  C.  L.  506; 
11  I.  L.  T.  282)  followed 
[1905]  2 1.  R.  209  ;  38 1.  L.  T.  R.  262  ; 
5  N.  I.  J.  R.  5 
See  Market.    6. 
Nisbet  V.  Rayne  ([1910]  2  K.  B.  689)  followed 
47 1.  L.  T.  R.  151  ;    48 1. 1.  T.  R.  141 
See  Wobwijen's  Compensation.    12. 


Nixon's  Estate,  In  re  (I.  R.  9  Eq.  7),  considered 
[1898]  1  I.  R.  157 
See     Limitations,      Statute     of — 
Realty.     10. 

V. distinguished 

[1895]  2  I.  R.  559  ; 
[1896]  2  I.  R.  171  ;  29  I.  L.  T.  R.  90 
See     Limitations,      Statute     of — 
Realty.    46. 

considered 


[1907]  1  I.  R.  15  ;  40  I.  L.  T.  R.  233 

See     Limitations,      Statute     of — 

Realty.     2. 

Norris  v.  Beazley  (46  L.  J.  N.  S.  C.  P.  515) 

followed  [1895]  2  I.  R.  357  ; 

29  I.  L.  T.  239 

See    Practice— Thibd    Party    Pko- 

CBDURB.      3. 

North  and  South  Wales  Bank,  Ltd.,  v.  Macbeth 

([1908]  1  K.  B.  13  ;  [1908]  A.  C.  137) 

followed  [1917]  2  I.  R.  421 

See  Bill  of  Exchange.    2. 

Nugent  d.  Keane  v.  Earl  of  Bantry  (2  H.  &  Br. 

156)  followed        38  I.  L.  T.  R.  176 

See  Landlord  and  Tenant — Action 

for  Recovery  of  Land.    19. 

O'Brien  v.  M'Carthy  ([1912]  2  I.  R.  17)  followed 

See  Parliament — Franchise.    119. 
O'Brien  v.  White  (unreported)  referred  to 

2  N.  I.  J.  R.  294 
See  Solicitor — Bill  of  Costs.    44. 
O'Callaghan  v.  Sweeney  (33  I.  L.  T.  R.  99)  fol- 
lowed 33  I.  L.  T.  R.  162 
iSce  Land  Law  Acts — Present  Ten- 
ant.   20. 
O'Connor  and  Small's  Contract  (33  I.  L.  T.  R.  43) 
overruled         [1903]  1 1.  R.  409, 412  ; 

36  I.  L.  T.  R.  Ill  ;  2  N.  I.  J.  R.  226 
See  Landlord   and    Tenant — Lease. 

41. 
O'Connor  v.  "  Star  "  Newspaper  Co;  (30  L.  R. 
LI)  applied         [1916]  2  L  R.  554  ; 
51  I.  L.  T.  R.  145 
See  Bankruptcy — ^Debtor  Summons. 
O'Donnell  v.  Ryan  (7  I.  Jur.  (0.  S.)  127)  com- 
mented on  [1905]  2  I.  R.  189  ; 

37  I.  L.  T.  R.  239  ;  4  N.  I.  J.  R.  118 
See  Land — ^Action  for  Recovery  of. 

3. 
O'Donoghue's  Estate  (46  I.  L.  T.  R.  83)  not 
foUowed  46  I.  L.  T.  R.  288 

See  Land  Purchase  Acts — Supbeioe 
Interest.     19. 

V. explained      47  I.  L.  T.  R.  64 

See  Land  Purchase  Acts — Stjpebioe 
Interest.     10. 
O'Flaherty  v.  Gethings    (50  L  L.  T.  R.  112) 
considered  50  I.  L.  T.  R.  177 

See  War.     11. 
Ogllvie,  In  re  (L.  R.  7  Ch.  App.  174)  approved: 
43  I.  L.  T.  R.  104 
See  Railway — Separate  Undertak- 
ing. 
Ogle  V.  Morgan  (1  De  G.  M.  &  G.  359)  followed 
[1903]  1  I.  R.  525 
See  WiLif— WoEDS.     10, 
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O'Grady's  Estate,  In  re ;    O'Grady  v.  Young 

(15  I.  L.  T.  R.  45)  not  applied 

[1913]  1  I,  R.  504 
See  Limitations,  Statute  of — Pee- 
sosTAL  Action.    20. 
O'Hara,  In  re  ([1900]  2 1.  R.  232),  distinguished 

[1918]  2  I.  R.  98 
(See  Infant — Custody.    10. 
O'Hea  V.  Guardians  of  Cork  Union  (32  L.  R.  I. 
629)  applied        [1910]  2  I.  R.  577  ; 
44  I.  L.  T.  R.  191 
See  Defamation — Peivileob.    5. 
O'Hehir  v.  Kane  (47  I.  L.  T.  R.  277)  distin- 
guished 48  I.  L.  T.  R.  35 
See  Feiendly  Society.    8. 
OhrloK  V.  Brisoall  (L.  R.  l  p.  C.  231)  discussed 
[1916]  2  I.  R.  126 
See  Ship — Chaetee  Party.    3. 
O'Keeffe  v.  Dunne  (28  I.  L.  T.  R.  116)  followed 
33  I.  L.  T.  R.  14 
See  Feiendly  Society.    3. 
O'Loghlen,  Ex  parte  (L.  R.  6  Ch.  406),  applied 
[1916]  2  I.  R.  554  ;  51 1.  L.  T.  R.  145 
See  Bankeuptcy — Debtor  Summons. 
1. 
Olpherts,  Ex  parte  (17  L.  R.  I.  168),  appUed 

28  I.  L.  T.  89 
See  Solicitoe^-Bill  of  Costs.     155. 
Olphert  V.  Olphert  ([1903]  1  I.  R.  326)  discussed 

[1908]  1 1.  R.  1 
See  Will — Absolute  Gift.     30. 
Omagh  Urban  District  Council  v.   Henderson 
([1907]  2  I.  R.  310)  followed 
See  Labourers  (Ieeland)  Acts.     34. 
O'Mahony  v.  Burdett  (4  R.  7  H.  L.  388)  con- 
sidered [1917]  1  I.  R.  260  ; 
[1918]  1 1.  R.  1  ;  51  I.  L.  T.  R.  125 
See      Settlement  —  Construction. 
12. 
O'Neill  V.  Byrne  (unreported)  followed 

35  I.  L.  T.  R.  211 

See  Land  Law  Acts — Fair  Rent.   63. 

O'Neill  and  Young,  In  re  (reported  sub  nom.  In 

re  A.  and  B.,  Arranging  Debtors  (46 

L  L.  T.  R.  142),  distinguished 

[1913]  2  I.  R.  273 
See  Bankruptcy — Arrangement.    1. 
O'Prey  v.  M'Kibbon  (34  L  L.  T.  R.  162)  con- 
sidered [1904]  2  I.  R.  522  ; 
37  I.  L.  T.  R.  237  ;  4  N.  I.  J.  R.  32 
See  County  Court  Decree.     1. 

Y. not  followed 

35  I.  h.  T.  R.  148 
See  County  Court — Practice.    2. 

V. considered 

[1904]  2  I.  R.  522  ; 
37  I.  L.  T.  R.  237  ;  4  N.  I.  J.  R.  32 
See   County  Court — Decree       1 
O'Reilly  v.  Coyle  (37  I.  L.  T.  R.  10)  followed 

„     „  [1911]  2  I.  R.  54 

See  Practice— Certiorari.     7. 
Orleans  Motor  Co.,  Ltd.,  In  re  ([1911]  2  Ch.  41), 
followed  47  I.  l.  T.  R.  214 

See  Company— Winding-up.    7. 
Orr  V.  Grierson  (28  L.  R.  L  20)  distinguished 
[1905]  2  I.  R.  56  ;   5  N.  I.  J.  R.  43 
See  PRACTioiH-RBCBryEB.     28. 


Osborne  v.  Bellman  (2  Giff.  593)  followed 

30  I.  L.  T.  R.  5 

See  Settlement — Construction.     8. 
Osmond  v.  Campbell  and  Harrison,  Ltd.  ([1905] 
2  K.  B.  852),  considered 
[1910]  2  I.  R.  324  ;  44  I.  L.  T.  R.  52 
See  Workmen's  Compensation.     85. 
O'SuUivan   v.    Mitchelstown   Union   Guardians 
(30  I.  L.  T.  110)  distinguished 

31  I.  L.  T.  36 
See  Labourers  (Ireland)  Acts.     24. 
Otter  V.  Lord  Vaux  (2  K.  &  J.  650  ;  6  D.  M.  &  G. 
638)  distinguished      1  N.  I.  J.  R.  168 
See  MoETGAGE  (  General).    30. 
Oxford  (Mayor,  &c.,  of)  v.  Crow  ([1893]  3  Ch. 
535)  foUowed  [1896]  1  I.  R.  65 

See  Principal  and  Agent.    3. 

Paine  v.  Jones  (L.  R.  is  Eq.  320)  considered 
and  appUed  [1913]  1  I.  R.  280  ; 

47  I.  L.  T.  R.  216 
See  Estoppel.     9. 
Pallester,  Ex  parte  ;  In  re  Dunne  (25  I.  L.  T.  R. 
85)  approved  and  followed 
See   Bankeuptcy — Oedeb   and   Dis- 
position.    7. 
Palmer  v.  Power  (4   I.  C.  L.  R.  191)  considered 
and  followed         [1894]  2  I.  R.  49 
See  Landlord  and  Tenant — Lease. 
21. 

Y. distinguished  41 1.  L.  T,  R.  173 

See  Landlord  and  Tenant — Leash. 
7. 
Parish  V.  Sleeman  (1  De  G.  F.  &  J.  326)  dis- 
tinguished 41  I.  L.  T.  R.  173 
See  Landlord  and  Tenant — Lease. 
7. 
Parker  v.  Hamilton  (26  I.  L.  T.  R.  51)  followed 
31  I.  L.  T.  R.  169 
See  Practice — Parties.     13. 
Parsons  v.  Birmingham  Dairy  Co.  (9  Q.  B.  D. 
172)  not  followed  30  I.  L.  T.  9 
<See  Adulteration  (Food  and  Drugs). 
18. 
Pawley  and  London  and  Provincial  Bank  Re 
[(1900]  1  Ch.  58)  applied 

1  N.  I.  J.  R.  184 
See  Vendor  and   Purchaser — Con- 
veyance. 
Pearson  v.  Corporation  of  Dublin  ([1907]  2  L  R. 
537  ;  [1907]  A.  C.  351)  discussed  and 
applied  [1908]  2  I.  R.  483,  507 

See  Defamation — Privilege.    4 
Peers  v.   Caldwell   ([1916]   1   K.  B.   371)  not 
followed  [1917]  2  I.  R.  387 

See  Gaming  and  Wagering.    2. 
Pelan,  In  re  (unreported),  stated  and  followed 
[1913]  2  I.  R.  273 
See  Bankruptcy — Arrangement.     1. 
Pentland's  Estate,  In  re  (22 1.  L.  R.  649  ;  22 1.  L. 
T.   R.  68,   81),  applied 

40  I.  L.  T.  R.  25 
See  Land  Purchase  Acts  —  Superior 
Interest.    31. 

explained  [1917]  1  I.  R.  n,  le 

See  Land  Purchase  Acts— Superior 
Interest,    6, 
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Pepper's  Trusts,  In  re  (13   L.  R.  I.  108),  fol- 
lowed [1897]  1  I.  R.  360 
See  MOETGASE  (Gbneeal).     7. 
Percival  v.  Dunne  (8  I.  C.  L.  R.  App.  V.)  fol- 
lowed                   28  I.  L.  T.  R.  79 
See  Landlord  and  Tenant — Action 
FOE  Rboovery  op  Land.     1. 
Percival,  Re  (2  Times  L.  R.  150),  followed, 

32  I.  L.  T.  R.  126 
See     Aebiteation — Agreement     to 
Reeee.     1. 
Perrin  v.  Roe  (25  L.  R.  I.  37)  followed 

[1894]  1  I.  R.  1  ;  28  I.  L.  T.  R.  184 
See  Practice — Rale  by  Court.    8. 
Perry,  Tenant ;  Farley,  Landlord  ([1894]  2  I.  R. 
579),  distinguished 

[1897]  2 1.  R.  352  ;  35  I.  L.  T.  R.  57 
See  Land  Law  Acts — Chaeactbe  of 
Holding.     119. 
Perry  v.  Farley  ([1894]  2  I.  R.  579)  applied 

43  I.  L.  T.  R.  140 
See  Land  Law  Acts — Chaeactbe  op 
Holding.    93. 
Perry  v.  Wright  ([1908]  1  K.  B.  441)  considered 
[1916]  2 1.  R.  354  ;  51 1.  L.  T.  R.  65 
See  Workmen's  Compensation.    34. 
Pfeifler  v.  Midland  Ry.  Co.  (18  Q.  B.  D.  243) 
followed  [1911]  2  I.  R.  114 

See    Practice — ^New    Teial.     8. 

Pharmaceutical  Society  t.  London  and  Provincial 

Supply  Association  (5  App.  Cas.  857) 

applied  [1896]  2 1.  R.  394  ; 

30  I.  L.  T.  R.  121 

See  Phabmacy  Acts.    3. 

V.  followed      [1896]  2 1.  R.  394  ; 

30  I.  L.  T.  R.  121 
See  Pharmacy  Acts.    3. 
Peyton  v.  MoUoy  (21 1.  L.  T.  R.  20)  not  followed 
34  I.  L.  T.  R.  175  ;  32  I.  L.  T.  R.  155 
See    Land    Law    Acts — Statutoey 
Conditions.    6,  7. 
Phillips  V.  Gutteridge   (3  De  G.  J.  &  S.  332) 
applied  and  followed 

[1915]  I  I.  R.  95,  99 
See   Will — Annuity.    2,    3. 
Phillip  V.  Ness  (18  T.  L.  R.  400)  followed 

5  N.  I.  J.  R.  10 
See  Depamation — Libel.     16. 
Phillips  v.  Phillips  (40  T.  L.  R.  815)  not  followed 
35  I.  L.  T.  R.  98 
See  Peactice — Discoveey.    21. 

Pickavance  v.  Pickavance  ([1901]  P.  60)  state- 
ment in,  as  to  efieot  of  withdrawal  of 
summons  dissented  from 

[1912]  2  I.  R.  44 
See  Justices — Jurisdiction    (Petty 
Sessions).    135. 
Pickworth,  In  re  ([1899]  1  Ch.  642),  followed 

51  I.  L.  T.  R.  33 
See    Will — Vesting.     14. 

Plm  Bros.  v.  Wylie  (27  L  L.  T.  R.  27)  followed 
51  I.  L.  T.  R.  38 

See  Practice — Seevicb.    45, 


Pirie  v.  Stewart  ([1899]  2  I.  R.  546)  considered 

47  I.  L.  T.  R.  261 
See  Shbeipp.     7. 
Pitman  v.  Stevens  (15  East.  505)  applied 

[1910]  1  I.  R.  239 
See  WiLlr— WOEDS.     32. 
Pletts  V.  Campbell  ([1895]  2  Q.  B.  229)  followed 

34  I.  L.  T.  R.  21 
See  Licensing  Acts — Offences.    46. 

_ V. followed 

[1905]  2  I.  R.  209  ;   38  I.  L.  T.  R.  262 
See  Maekbt.     6. 
Plumb  V.  Cobden  Flour  Mills  Co.  ([1914]  A.  C. 
62)  distinguished     48  I.  L.  T.  R.  137 
See  Woekmen's  Compensation.    15. 
Plumptre's  Settlement,  In  re  ([1910]  1  Ch.  609), 
followed  [1914]  1  I.  R.  135 

See   Settlement — Construction.    7. 
Potter,  In  re  (3  T.  L.  R.  430),  appKed 

[1912]  1  I.  R.  62  ;   45  I.  L.  T.  R.  261 
See  Election.     1. 
Poirez  v.  Collum  ([1907]  1  I.  R.  7)  applied 

[1908]  2  I.  R.  308 
See  Landlord  and  Tenant — Lease. 
37. 
Popple  V.  Sylvester  (22  Ch.  D.  98)  followed 

[1895]  1  I.  R.  274  ;  29  I.  L.  T.  R.  52 
See  Judgment.     3. 

V. discussed  and  applied 

[1900]  1  I.  R.  85,  103  ; 
[1901]  1  I.  R.  530  ;  36  I.  L.  T.  R.  3 
See  .Mortgage  (General).    28. 
Portsea  Island  Building  Society,  In  re  ([1893] 
3  Ch.  205),  approved 
[1911]  2  I.  R.  553  ;  45  I.  L.  T.  R.  159 
^ee  County  Couet — Jurisdiction.  3. 
Portuguese  Consolidated  Copper  Mines  (limited). 
In  re  (45  Ch.  D.  16),  distinguished 
[1896]  1  I.  R.  65 
<Sce  Principal  and  Agbnt.    3. 
Postlethwaite  v.  Lewthvfaite  (2  J.  &  H.  237) 
explained  and  distinguished 

[1905]  1  I.  R.  186, 199 
See  Landloed  and  Tenant — Lease. 
59. 
Potter,  In  re  (3  T.  L.  R.  430),  applied 

See- Election.     1. 

Powell  V.  Brown  ([1899]  1  Q.  B.  157)  commented 

on  34  I.  L.  T.  R.  56 

See  Workmen's  Compensation.  102. 

Powles  V.  Hargreaves  (3  De  G.  M.  &  G.  430)  held 

to  apply  to  Ireland 

[1897]  1  I.  R.  176 
See  Company — Winding-up.    15. 
Pratt  V.   Gormanstown  ([1894]  2  I.   R.   557; 
28  I.  L.  T.  R.  69)  followed 

42  I.  L.  T.  R.  12 

.  See  Labourers  (Ireland)    Acts.  27. 

Priestly  v.  Femie  (3  H.  &  C.  977)  followed  and 

applied'  to  debt  incurred  by  wife  as 

agent  for  her  husband 

[1912]  2  I.  R.  125  ;  45  I.  L.  T.  R.  198 

See  Husband  and  Wife — ^Divorce. 

Printers'  and  Transferrers'  Amalgamated  Trades 

Protection  Society,  In  re,  [1899]  2  Ch. 

1 84,  considered  [1914]  1  I.  R.  142 

.  See  Benefit  Society, 
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Froudfoot  T.  Halt  (25  Q.  B.  B.  42)  distinguished 

1  N.  I.  J.  R.  270 
jSee      Landlord      and      Tenant  — 
Covenant  to  EBPAra.     30a. 
Puddephatt  v.  Leith  ([1916]  2  Ch.  168) 

[1917]  2  I.  R.  258 
See  Practiok — Sbt-off. 
Pulman  v.  Meadows  ([1901]  1  Ch.  233)  dis- 
tinguished [1913]  1 1.  R.  381 
See  Executor  (Gbneral).    12. 
PuTnell  V.  Great  Western  Railway  Co.  and  Hairis 
(1  Q.  B.  D.  636)  followed 

[1912]  2  I.  R.  551 
See  Practice — ^New  Trial.    9. 

Qulnn  V.  Gray  (I.  E.  I.  C.  L.  223)  appUed 

41  I.  L.  T.  R.  133 

See  Practice — Payment  into  Court.  1. 
Quinton  v.  Frith  (I.  R.  2  Eq.  396)  followed 

[1913]  1  I.  R.  395 

See  Limitations,  Statute  op — Trusts.  9. 

R.,  In  re  (23  L.  B.  L  22),  distinguished 

28  I.  L.  T.  R.  99 
See  Bankrxtptcy — Proof.    6. 

followed  and  applied 

44  I.  L.  T.  R.  87 

See  Bankruptcy — ^Arrangement.   19. 

R.  C,  In  re  (21  L.  K.  L  546),  applied  to  a  Civil 

BiU  decree  [1896]  1  I.  R.  44  ; 

30  I.  L.  T.  70 

See  Bankruptcy — ^Arrangement.     4. 

Ranclifle  v.  Parkyns  (6  Bow.  149)  discussed 

[1896]  1  I.  R.  1  ;  30  I.  L.  T.  71 
See  Will — Election.    3. 
Rankin  v.  M'Murtry  (24  L.  R.  I.  290)    dis- 
cussed [1895]  2  I.  R.  97  ; 
28  I.  L.  T.  R.  66 
See      Limitations,   Statute      oi' — 
Realty.    38. 

V. considered 

[1905]  II.  R.  1  ;  [1906]  1  I.  R.  20 
See     Limitations,     Statute     op — 
Realty.    25. 
Rathbone  v.  Munn  (9  Best  &  Smith  708)  fol- 
lowed 29  I.  L.  T.  R.  118 
See  County  Court — Practice.    30. 
Rathdrum  Rural  District  Council  v.  Saul  (39 
I.  L.  T.  R.  270)  considered 
[1917]  2 1.  R.  86, 621  ;  51 1.  L.  T.  R.  41 
See  Local  Government — Rates.    36. 
Redington  v.  Millar  (24  L.  R.  I.  65)  followed 

[1897]  2  I.  R.  552  ;  31 1.  L.  T.  R.  136 
See      Municipal      Corporation   — 
Rates.    4. 
Reid  V.  Atkinson  (L.  R.  5  Eq.  373)  followed 

28  I.  L.  T.  R.  89 
See  Will — Precatory  Trust.    1. 
Reid  V.  Cupper  ([1915]  2  K.  B.  147)  foUowed 

[1917]  2  I.  R.  258 
See  Practice — Set-off. 
Reid  V.  Stack  (61  L  L.  T.  R.  61)  followed 

51  I.  L.  T.  R.  62 
See  Practice — Certiorarl    14. 
Rendell  v.  Grundy  ([1895]  1  Q.  B.  16)  considered 
43  I.  L.  T.  R.  267 
See  Practice — Discovery.    26. 


Reynolds  v.  Enfield  Cycle  Co.  (3  N.  I.  J.  R.  205) 
followed  [1911]  2  I.  R.  109 

See  Practice — Costs.     13. 
Rice,  Ex  parte  (30  I.  L.  T.  R.  57),  considered 
and  applied  [1912]  1  I.  R.  516 

See  Settlement — Rectification.    3. 
Rice  V.  Rice  (2  Drew  77-8)  followed 

17  I.  C.  L.  R.  394 
See  Practice — Pleading.    3. 
Richardson  v.  M'Causland  (Beatty,  457)  applied 
and  followed         [1913]  2  I.  R.  328 
See  Lien.    2. 
Richardson  v.  Morton  (L.  R.  13  Eq.  123)  dis- 
sented from 

[1897]  1  I.  R.  86,  112,  609 
See  Will — Charge   op  Debts   (and 
Legacies).    1. 
RiddaU   v.  Maguire  (25  I.  L.  T.  R.    83)    1 
Lawson  89)   foUowed 

42  I.  L.  T.  R.  96 
See  Parliament — Franchise.     21. 
RiddaU  v.  M'Aleer  (28  L.  R.  I.  257)  foUowed 

45  I.  L.  T.  R.  118 
See  Parliament — Franchise.    60. 
Ridgway  v.  Newstead  (3  De  G.  F.  &  J.  474) 
distinguished     [1896]  1 1.  R.  206,  223 
See  Limitations,  Statute  of — Per- 
sonal Action.     15. 

v. ,  appUed      [1904]  1  I.  R.  388 

See  Following  Assets.     1. 
Rist  V.  Vaux  (4  B.  &  S.  409)  distinguished 

28  I.  L.  T,  R.  97 
See  Seduction.     6. 
Rishton    v.    Cobb   (5    M.    &    C.    145)    distin- 
guished 

[1917]  1  I.  R.  1  ;  50  I.  L.  T.  R.  218 
See  Annuity.     1. 
Robb  V.  Marquis  of  Downshire  (unreported)  dis- 
tinguished 30  I.  L.  T.  R.  87 
See    Land  Law    Acts — Fair    Rent. 
24. 
Roberts   v.    Gwyrlal   District   Council   ([1899] 
2  Ch.  608)  distinguished 

[1907]  1  I.  R.  494,  503  ; 
41  I.  L.  T.  R.  62,  151 
See  Public  Health  Acts.    47. 
Roberts  v.  Plant  ([1895]  1  Q.  B.  597)  considered 
[1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30 
See   Practice — Writ   Specially  In- 
dorsed.    18. 
Roberts  v.  Roberts  (3  P.  Wms   65)  discussed 
17  I.e.  L.  R.  394 
See  Practice— Pleading.    3. 
Roberts  v.  Watkins  (14  C.  B.  N.  S.  592)  dis- 
tinguished        46  I.  L.  T.  R.  57, 159 
See  Contract.    8. 
Robins  v.   M'Donnell    (3  L.   R.   I.   391)  com- 
mented on  [1903]  2  I.  R.  643 
See    Renewable    Leasehold    Con- 
version Act.    2. 
Robinson  v.  Ralston  (8  L.  R.  1. 26)  followed 

28  I.  L.  T.  R.  136 
See  Practice — ^Writ  Specially   In- 
dorsed.   20. 
Robson,  In  re  (45  Ch.  D.  71)  followed 

[1900]  1  I.  R.  1  ;   33  I.  L.  T.  R.  25 
See  Solicitor — Bill  op  Costs.    157. 
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CASES  FOLLOWED,  OVERRULED,  &c. 


Rocella's  Estate,  In  re  (32  I.  L.  T.  R.  8),  followed 
[1914]  1  I.  R.  188  ;   48  I.  L.  T.  R.  201 
See  Mortgage  (Genbeal).    25. 
Roshe  V.  M'Dermot   ([1901]  1  I.  E.  304)  con- 
sidered 

[1914]  1 1.  R.  305  ;  49  I.  L.  T.  R.  150 
See  Charity — Gift  to.     32. 
Roehe  v.  Meyler  {[1896]  2 1.  K.  35  ;  29  I.  L.  T.  R. 
286)  not  followed 

39  I.  L.  T.  R.  12  ;   5  N.  I.  J.  R.  16 
See  Practice — Paeticflaes.    2. 
Rodney  v.  Chambers  (2  East.  283)  commented 
on  [1913]  1  I.  R.  154,  428  ; 

47  I.  L.  T.  R.  163 
/See  Husband  AND  Wipe — Sbpaeation.  1. 

Roe  v.  Ijdwell  (9  I.  C.  L.  R.  184)  followed 

[1902]  2  I.  R.  63 
See  Land  Judge's  Court — Convey- 
ance.   1. 
Rogers  v.  Harvey  (5  C.  B.  (N.  S.)  3)  distinguished 

48  I.  L.  T.  R.  153 
See  Paeliament — Feanohisb.     184. 

V. followed       33  I.  L.  T.  R.  44 

iSee      Municipal      Coepoeation   — 
Burgess.    2. 
Rogers  v.  Rogers  (4  Sw.  &  Tr.  82)  not  followed 
30  I.  L.  T.  R.  14 
See    Practice    (Matrimoniai,) — Ali- 
mony.   2. 
Romer  and  Haslam,  In  re  ([1893]  2  Q.  B.  286), 
foUowed  5  N.  I.  J.  R.  79 

jSee  Solicitor — Bill  op  Costs.     90. 
Roscoe  T.  Dublin  United  Tramways  Co.  ([1909] 
2  I.  R.  15,  16  note)  foUowed 
[1909]  2  I.  R.  13  ;  42  I.  L.  T.  R.  278 
,See  Negligence.    56. 
Rosenberg  v.  Northumberland  Building  Society 
(22  Q.  B.  D.  373)  followed  and  appUed 
[1906]  2  I.  R.  193,  200 
See  Industrial  Society.     1. 
Ross  V.  Eason  {[1911]  2  I.  R.  459)  distinguished 
[1913]  2  I.  R.  402  ;  47  I.  L.  T.  R.  226 
See  Practice — Service.     11. 
Ross  V.  Ross  (29  L.  R.  I.  318)  distinguished 

[1901]  1  I.  R.  466 
See  Executor — Actions.     14. 
Roulston  V.  CaldweU  ([1895]  2  I.  R.  136)  dis- 
tinguished [1895]  2  I.  R.  689 
See  Land  Law  Acts — Future  Tenant. 
17. 
Routledge  (George)  &  Sons,  In  re  ([1904]  2  Ch. 
475),  distinguished 

[1908]  1  I.  R.  279 
See  Company — Debentures.    6. 
Roux  V.  Salvador  (3  Bing.  N.  C.  266)  distin- 
guished [1899]  2  I.  R.  257 
See  Ship — Cargo.     1. 
Rowan  v.  Downing  (43  I.  L.  T.  R.  201)  foUowed 
44  I.  L.  T.  R.  233 
See  Licensing  Acts — Offences.    28. 
Howe's  Estate,  In  re  ([1907]  1 1.  R.  388),  foUowed 
and  explained 
[1908]  1 1.  R.  402,  411;  [1909]  1  I.  R.  98 
See  Jointure.    2. 
Rowland  v.  Mitchell  (13  R.  P.  0.  457)  foUowed 
[1909]  1  I.  R.  32 
See  Teadb  Maek.    2. 


Rowning  v.  GoodcWId  (2  W.  Bl.  906)  appUed 
and  foUowed 
[1914]  2  I.  R.  514  ;  48  I.  L.  T.  R.  208 
(See. Post  Office 
Rowntree's  Case  ([1894]  App.  Cas.  217)  foUowed 
32  I.  L.  T.  R.  108 
See  Railway — Passenger's  Luggage. 
4. 
Royse  v.  Birley  (L.  R.  4  C.  P.  296)  distinguished 
[1905]  2  I.  R.  590  ;   5  N.  I.  J.  R.  230 
See  Local  Government — Disqualifi- 
oation.     13. 
Rugby,  The  (83  L.  T.  438),  foUowed 

[1915]  2 1,  R.  347 
See    Bankruptcy — Order    and  Dis- 
position.   4. 
Russell  V.  Amalgamated  Society  of  Carpenters 
([1912]  A.  C.  421)  considered 

51  I.  L.  T.  R.  47 
See  Trade  Union  Society. 
Russell,  In  re  (22  L.  R.  I.  487),  considered 
[1905]  2 1.  R.  101, 112;  37 1.  L.  T.  R.  143, 252 
See    Practice — Certiorari.    23. 
Russian  Petroleum  and  Liquid  Fuel  Co.,  In  re 
{[1907]  2  Ch.  540),  distinguished 

[1908]  1  I.  R.  279 

See   Company — ^Debentures.    6. 

Ruttledge's  Estate,  In  re  ([1895]  1  L  R.  328), 

followed  [1901]  2  I.  R.  445  ; 

1  N.  I.  J.  R.  54 

See  Tithe  Rentchaege  —  Liability 

to.    3. 

foUowed  [1910]  1  L  R.  151 

See  Landlord  and  Tenant — Lease. 
38. 
Ryan's  Presentment,  In  re  (28  I.  L.  T.  R.  81), 
not  followed  31  I.  L.  T.  R.  36 

See  Malicous  Injury.     63. 
Ryan  v.  Great  Southern  and  Western  Ry.  Co. 
(32  L.  R.  I.  15)  foUowed 

2  N.  I.  J.  R.  169 
See  Nuisance.    2. 
Ryan  v.  Richardson  (25  I.  L.  T.  R.  24)  foUowed 
[1897]  1  I.  R.  451,  455 
See  Sheeiff.     22. 

v.  considered  47  I.  L.  T.  R.  261 

See  Sheriff.    7. 
Ryan  v.  Tlpperary  County  Council  (46  I.  L.  T.  E. 
69)  distinguished    47  I.  L.  T.  R.  41 
See  Workmen's  Compensation.     62. 
Ryland's  Estate  (27  I.  L.  T.  R.  72)  foUowed 

32  I.  L.  T.  R.  87 

See  Land  Purchase  Act — Advance.  30. 

R.  (Moore)  v.  Abbott  ([1897]  2 1.  R.  362)  approved 

[1903]  2  I.  R.  192 

See  Defence  Acts.     1. 

R.  V.  AUen  (1  L.  R.  C.  C.  367)  followed 

28  I.  L.  T.  R.  131 
See  Criminal  Law  (General).    2. 
R.  V.  Antrim  Justices  ([1895]  2  I.  R.  603)  dis- 
cussed [1901]  2  I.  R.  548 
See  Justices — Quarter  Sessions.  12. 
R.  (M'Erlean)  v.  Antrim  (Justices  of)  (2  N.  L  J.  R. 
256)  explained 

[1914]  2  I.  R.  103 
See  Justices — Jurisdiction    (  Petty 
Sessions).    60. 


CASES  FOLLOWED,  OVERRULED,  &c. 


cexci. 


l{.(Bogeis)v.  Justices  of  Antrim  (34  I.  L.  T.B,.  8, 
57)  diatinguisiied        45 1.  L.  T.  R.  37 

See  LioENJiNG    Aois — Liobnsnq    Cer- 

TIPIOATB.     35. 

B.  V.  Armagli  JJ.  ([1897]  2  I.  R.  236)  followed 

40  I.  L.  T.  R.  141 

ySfee  Justices — Quaetbb  Sessions.  13. 

V.  ([1897]  2  I.  R.,  at  p.  240, 

dictum    of    O'Brien,    J.)    dissented 
from  40  I.  L.  T.  R.  181 

See  JtisTiCES — Qtjabtbr  Sessions.    2. 
R.  V.  Beardsall  (1  Q.  B.  452)  followed 

[1908]  2  I.  R.  155;  42  I.  L.  T.  R.  200 
See  Practice — ^Discovery.    5. 
R.   (Jolinston)   t.   Armagh  (Justices   ot)   (43 
I.  L.  T.  R.  112)  not  foUowed 

[1912]  2 1.  R.  64;  46 1.  L.  T.  R.  35 
See    JtrsTiOES — Jurisdiction — Petty 
Sessions.    72. 
R.  (Bridges  and  Ram)  v.  Armagli  Justices  ([1897] 
2  I.  R.  236)  considered 

[1917]  2  I.  R.  250 
See   Justices — Jurisdiction    (Petty 
Sessions).    56. 
R.  (Lambe)  r.  Armagli  Justices  ([1897]  2  I.  R. 
57 ;  30  I.  L.  T.  R.  47)  distinguished 
30  I.  L.  T.  R.  172 
See  LiCBNSiNa  Acts — Licensing  Cer- 
tificate.   39. 

V.  — —  appUed      [1900]  2  I.  R.  492 

See  Licensing  Acts — Licensing  Cer- 

TIPIOATB.     45. 
R.  V.  Ashwell  (16  Q.  B.  D.  190)  considered 

[1895]  2 1.  R.  709  ;  29  I.  L.  T.  R.  119 
See  Criminal  Law  (General).    14. 
R.  V.  Beadle  (7  E.  &  B.  492)  foUowed 

See  Practice — Costs.    34,  36. 
R.  V.  Beaidsal  (1  Q.  B.  452)  foUowed 

[1908]  2  I.  R.  155  ;  42  I.  L.  T.  R.  200 
See  Practice — ^Discovery.    5. 
R.   (Johnston)  v.  Belfast  (Justices  of)   ([1914] 
2  I.  R.  181,  note)  applied 

[1914]  2 1.  R.  178 
See  Justices — Jurisdiction     (Petty 
Sessions).     16. 
R.  (Whiteside)  v.  Justices  of  Belfast  (46  L  L. 
T.  R.  88)  foUowed 
[1916]  2  I.  R.  393,397;  50  I.  L.  T.  R.  18 
See  Small  Debts. 
R.  (Belfast  Corporation)  v.  Belfast  Poor  Law 
Guardians  ([1917]  2  L  R.  443  note) 
overruled  [1918]  1 1.  R.  371 

See  Dublin  Police  District — ^Police 
Rate. 
K.  V.  Bolton  (1  Q.  B.  66)  discussed  and  applied 
[1910]  2  I.  R.  695 
See  Justices  —  Jurisdiction  (Petty 
Sessions).    49. 
R.  (Leonard)  y.  Carlow  (Justices  of)    (45    I. 
L.  T.  R.  48)  not  foUowed 

[1912]  2  LR.  545 

See  Landlord  and  Tenant — ^Notice 

to  Quit.    3. 

a.  (Torley)  v.  Campbell  (3  L  C.  L.  R.  586) 

foUowed  39  I.  L.  T.  R.  82 

See  Justices  t—  Jurisdiction — Petty 

Sessions.    20. 


R.  V.  Cavendish  (I.  R.  8  C.  L.  178)  distinguished 
49  I.  L.  T.  R.  159 
See  Criminal  Law  (General).    17. 
R.  (Supple)  V.  Ciare  Justices  ([1907]  2  I.  R.  299  ; 
40  I.  L.  T.  R.  23,  260)  foUowed 

41  I.  L.  T.  R.  152 
See  Licensing  Acts — Licensing  Cbr- 

TIPIOATB.     30. 

R.  (Kiidare  County  Council)  v.  Commissioner 
of  Valuation  ([1901]  2  I.  R.  215) 
distinguished       35  I.  L.  T.  R.  232  ; 
1  N.  I.  J.  R.  265 
See  XiTHB  Rbntchabgb — Variation. 
8. 
R.  (Bransfleld)  v.  Justices  of  Corlc  ([1912]  2  I.  R. 
151)  considered       [1913]  2  I.  R.  342 
;Sfee  Justices — ^Disqualification.     8. 
R.  (Coric  and  Muslcerry  Light  Railway  Co.)  v. 
Cork  Co.  (Treasurer  of)  (24  L.  R.  I. 
415)  approved  of  and  foUowed 
[1894]  2 1.  R.  115  ;  28 1.  L.  T.  R.  184 
See  Tramways  (Ireland)  Acts.    5. 
R.  (Coughlan)  v.  Coric  Recorder  and  Justices 
(30  L.  R.  I.  679)  foUowed 

29  I.  L,  T,  R,  137 

See  Justices — Quarter  Sessions.  19. 

R.  (Crowley)  v.  Cork  Justices  ;    R.  (M'lntyre) 

V.  Justices  of  Donegal  ([1902]  2  I.  R. 

252)  distinguished  [1903]  2  I.  R.108; 

36  I.  L.  T.  R.  234  ;  3  N.  I.  J.  R.  39 

See  Justices — Quarter  Sessions.   15. 

R.  (O'Leary)  v.  Cork  JJ.  (17  I.  L.  T.  R.  106  ; 

12  L.  R.  I.  167)  approved 

40 1.  L.  T.  R.  201 
See  Licensing  Acts — Offences.    20. 

V. doubted 

36 1.  L.  T.  R.  72, 136;  2  N.  I.  J.  R.  216,  218 

See  Licensing  Acts — Offences.     16. 

R.  (Roche)  V.  Cork  Justices  (46  I.  L.  T.  R.  80) 

foUowed  [1918]  2  I.  R.  116 

See  Justices  —  Jurisdiction  (Petty 

Sessions).    2. 

R.  (Ross)  V.   Cork  (Justices  ot  Borough  of) 

(42  L  L.  T.  R.  230)  considered 

[1914]  2  I.  R.  150 
See  Justices  —  Jurisdiction  (Petty 
Sessions).    116. 
R.  (Donoghue)  v.  Cork  Justices  ([1910]  2  I.  R. 
271)  followed         45  I.  L.  T.  R.  145. 
See  Justices — Disqualification.     22. 
R.  (O'Leary)  v.  Cork  (Justices  of)  (12  L.  R.  I. 
167  ;  17  I.  L.  T.  R.  106)  approved  of 
[1904]  2  I.  R.  51  ; 
40  I.  L.  T.  R.  201  ;  3  N.  I.  J.  R.  151 
(See  Licensing  Acts — Offences.  19, 20. 
R.  (Sweeney)  v.  Cork  JJ.  (24  L  L.  T.  586)  dis- 
tinguished 42  1,  L.  T.  R.  237 
jSfee  Justices  —  Jurisdiction  (Petty 
Sessions).    13. 
R.  V.  Cork  Co.  Treasurer  (24  L.  R.  I.  415)  ap- 
proved and  followed 
[1894]  2  L  R.  115  ;   28  1.  L.  T.  184 
See  Tramways  (Ireland)  Acts.    5. 
R.  V.  Croydon  and  Norwood  Tramway  Co.  (18 
Q.  B.  D.  39)  appUed 

[1910]  2  I.  R.  236 
See  Tramway.    3. 
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II.  V.   Dayman    (7    E.   &  B.    672)    applied 
and  followed 

[1916]  2  I.  R.  313,  320 
See    Local    Goveenmbnt  -^  Eoads. 
28. 
R.    (Dept.  of    Agriculture)    v.  Derry   Justices 
(ante  283)  applied 

[1917]  2  I.  R.  297 

See   JtrsTicES — Jurisdiction   (Petty 

Sessions).    4. 

R.  (Collins)  V.  The  Justices  of  Donegal  ([1903] 

2  I.  B.  533  ;    36  I.  L.  T.  R.  229) 

approved  of     [1911]  2  I.  R.  312  ; 

45  I.  L.  T.  R.  8,  73  ;  3  N.  I.  J.  R.  26 

See  Licensing  Acts — Licensing  Cek- 

TIFICATB.     20. 

R.  (Collins)  V.  Donegal  (Justices  of)  (3  N.  I.  J.  B. 
26)  followed 
37  I.  L.  T.  R.  115  ;  3  N.  I.  J.  R.  302 

See  Licensing  Acts — Licensing  Cee- 

TIPICATB.      27. 

R.  (M'CaTron)  v.  Justices  of  Donegal  (40  I.  L. 
T.  B.  197)  distinguished 

45  I.  L.  T.  R.  76 
See  Game.    4. 
R.  (H'Intyre)  v.  Justices  of  Donegal  ([1902]  2 
I.  B.  252)  distinguished 
[1903]  2  I.  R.  108  ;  36  I.  L.  T.  R.  234 
3  I.  N.  J.  R.  39 
See    Justices  —  Quarter    Sessions. 
15. 
R.  (Bentham)    t.     Dublin    (Justices   of)    (14 
L.  B.   I.    443)    discassed   and  dis- 
tinguished 

[1894]  2  I.  R.  81  ;   28  I.  L.  T.  R.  17 
jSee   Justices — Jurisdiction    (Petty 
Sessions).     104. 

V.  followed 

[1898]  2  I.  R.  248  ;  33  I.  L.  T.  R.  9 
See   Justices — Jurisdiction    (Petty 
Sessions).     105. 
R.  (Bourke)  v.  Dublin  J  J.  ([1903]  2  I.  B.  429, 
440)  explained 

[1906]  2  I.  R.  94  ;  39  I.  L.  T.  R.  253 
See  Licensing  Acts — Licensing  Cer- 
tificate.    16. 
R.  (Neely)  v.  Down  (Justices  of)  (42  I.  L.  T.  B. 
Ill)  distinguished 

[1914]  2  I.  R.  150  ;  48  I.  L.  T.  R.  6 
See   Justices — Jurisdiction    (Petty 
Sessions).     116. 
R.  (Cahill)  V.  Dublin  (Justices  of)  ([1904]  2  I.  B. 
698)  considered 

[1914]  2  I.  R.  150  ;   48  I.  L.  T.  R.  6 
See   Justices — Jurisdiction   (Petty 
Sessions).    116. 
R.  (Moore)  v.  Justices  of  Dublin  (45  I.  L.  T.  B. 
9)  followed  45  I.  L.  T.  R.  76 

See  Poor  Rate — Becovery.    6. 
R.  (Cox)  y.  Recorder  of  Dublin  (16  L.  B.  L  424) 
followed  [1897]  2  I.  R.  57  ; 

30  I.  L.  T.  R.  47 
See      Licensing      Acts — Licensing 
Certificate.    45. 

V. applied       [1900]  2  I.  R.  492 

See  Licensing  Acts — Licensing  Cer- 
tificate.   46. 


R.  (Neville)  V.  Dundalk  Town  Commissioners 
(2  L.  B.  I.  440)  considered 

28  I.  L.  T.  R.  80 
See  Grand  Jury — Boads.     13. 
R.  V.  Elliott  (16  Cox.  C.  C.  710)  distinguished 

49  I.  L.  T.  R.  15 
See    Criminal  Law   (General).    17. 
R.  (Hinds)  v.   Estates  Commissioners    [1909} 
2  L  B.  258)  discussed  and  followed  by 
Walker,  C,  diss.  FitzGibbon,  L.J., 
and  dub.  Holmes,  L.J. 
[1909]  2 1.  R.  542, 556;  43 1.  L.  T.  R.  221 
See  Land  Purchase  Acts — Evicted' 
Tenant.    2. 
R.  V.  Fanning  (17  L  C.  L.  B.  289)  not  followed 
28  I.  L.  T.  R.  131 
See    Criminal    Law   (General).  20. 
R.  V.  Fay  (L  B.  6  C.  L.  436)  not  followed 

1  N.  I.  J.  R.  61 

See    Practice   —  Place    of  Trial.. 

8. 

R.  (GUbey)  v.  Fermanagh  (Justices  of)  ([1897| 

2     I.     B.     559)    reconsidered     and 

affirmed 

[1898]  2  I.  R.  126  ;  32  I.  L.  T.  B.  42 
See      Licensing       Acts — Licensinb! 
Certificate.     68. 
R.  V.  Galvin  (16  I.  C.  L.  B.  452)  considered 

44  I.  L.  T.  R.  228 
See  Criminal  Law — Evidence.    5. 
R.  (Hastings)  v.  Galway  (Justices  of)  ([1915] 
2  L  B.  8  note)  followed 

[1915]  2  I.  R.  4^ 
See  Local  Government — Disqualifi- 
cation.   5. 
R.    (Dorian)    v.    Greer    (3    N.     I.    J.    302): 
approved 

43  I.  L.  T.  R.  8,  73  ;  3  N.  I.  J.  R.  26 
See  Licensing  Acts — Licensing  Cbe- 
tificate.    20. 
R.  V.  Griffiths  (5  B.  &  Aid.  731)  foUowed 

43  I.  L.  T.  R.  133 
See  Petty  Sessions'  Clerk.    6. 
R.  V.  Harper  (1  Dow.  &  Hy.  222)  foUowed 

38  1.  L.  T.  R.  136  ;  4  N.  I.  J.  R.  169 
See  Practice^Habeas  Corpus.    2 
R.  V.   Herefordshire  Justices   (1   Chitty  700) 
followed  30  I.  L.  T.  R.  74 

See  Quo  Warranto.    3. 
R.  V.  Howard  ([1892]  2  Q.  B.  368)  followed 
37  I.  L.  T.  R.  202 
See      Licensing      Acts — Licensins 
Certificate.    7. 
R.  V.  Howes  (30  L.  J.  (N.  S.)  M.  C.  47)  discussed 
16  I.  C.  L.  R.  112 
See  Infant — Custody.    9. 
R.  (Reeves)  v.  Irish  Fisheries  (Inspectors  of)' 
(20  L.  R.  I.  155)  disapproved  of 

[1896]  2  I.  R.  40,  57 
See  Fisheries  Acts.    11. 
R.  (Earl  of  Gostord)  v.  Irish  Land  Commission 
([1899]  2  I.  B.  399)  adhered  to 
[1901]  1  I.  R.  274;  34  I.  L.  T.  R.  22, 142 
See    Land   Law   Acts — Fair  Rent- 
31. 
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B.  (Jones)  V.  Kerry  (Justices  ot)  (Meagher's 
Case)  (31  I.  L.  T.  R.  47)  overruled 

[1905]  2 1.  R.  101, 112; 
37 1.  L.  T.  B.  143, 252  ;  4  N.  I.  J.  R.  76 

jSee  Licensing  Acts — Lioensinq  Cee- 

TISICATE.     42. 

B.  (O'SuUivan)  v.  Kerry  JJ.  (1  W.  I.  J.  R.  180) 

followed  4  W.  I.  J.  R.  4 

<See     Licensing     Acts  —  Offences. 

21. 

B,  (Athy  U.  D.  C.)  v.  Kildare  (Justices  of)  ([1912] 

2  I.  R.  64)  applied 

[1914]  2  I.  R.  178,  181,  note 
See   Justices—Jurisdiction   (Petty 
Sessions).     16. 
B.  (Herbert)  v.   KHdare  (Justices  of)  ([1895] 
2  I.  R.  577)  considered 
[1907]  a  I.  R.  13  ;  40  I.  L.  T.  R.  44 
See    Justices — Jueisdiction  (Petty 
Sessions).    36. 
B.  (Maher)  v.  Kilkenny  (Justices  of)  (5  N.  I.  J. 
R.  113)  applied  and  followed 

[1912]  2  I.  R.  283 
See  Local  Government — Roads.  25. 
B.  (Houlihan)  v.  Justices  of  King's  Co.  (6  I.  W. 
L.  K.  56)  followed 

45  I.  L.  T.  R.  48 
iSiee  Labourers  (Ireland)  Acts.    47. 
B.  (Kerry  County  Council)  v.  Leahy  ([1903]  2 
I.  R.  317)  diBtinguished 

46  I.  L.  T.  R.  11,  159 
See  Labourers  (Ireland)  Acts.    44. 
B.  (Ballycastle  R.  D.  C.)  v.  Local  Government 
Board  (38  L  L.  T.  R.  33) 

39  I.  L.  T.  R.  63,  273 
See  Local  Government — Contribu- 
tion. 
B.  (Dixon)  v.  L.  G.  Board  (2  L.  R.  I.  316)  over- 
ruled [1917]  2  r.  R.  454, 476  ; 
[1918]  2 1.  R.  158  ;  52  I.  L.  T.  R.  162 
iSee  Town. 
B.  (Eustace)  v.  Local  Government  Board  (44 
L  L.  T.  R.  176)  followed 
See  Labourers  (Ireland)  Acts.    34. 

V.  distinguished 

[1913]  2 1.  R.  241, 249;  46 1.  L.  T.  R.  63 
See  Labourers  (Ireland)  Acts.     64. 
B.  (Keelan  and  Carraher)  v.  Local  Government 
Board  (5  N.  I.  J.  R.  8)  applied 

[1918]  2  I.  R.  131 

See  Local   Government  —  Medical 

Ofhcee.    1. 

B.  (Mowbray  and  Stourton)  v.  Local  Government 

Board  (42  I.  L.  T.  R.  255 ;     43  L  L. 

T.  R.  76)  distinguished 

[1910]1. 1.  R.  386,389 
See  Labourers  (Ireland)  Acts.    16. 
B.  (Wexford  C.  C.)  v.  Local  Government  Board 
([1902]  2  I.  R.  349)  considered  and 
applied  [1917]  2  I.  R.  1 

See    Local    Government — ^Auditor. 
1. 
B.  (Wbyte)  V.  Local  Government  Board  and 
Diclcinson  (43  I.  L.  T.  R.  216)  not 
followed 

44  I.  L.  T.  R.  174,  176 
See  Labourers  (Ireland)  Acts.    36. 


R.  (Boylan)  v.  Londonderry  (Justices  of)  ([1912] 
2  I.  R.  374)  explained 
[1914]  2  I.  R.  156  ;  47  I.  L.  T.  R.  236 

See    Justices — Jurisdiction  (Petty 
Sessions).    97. 
R   (Tighe)  v.  County  Council  ot  Mayo  ([1908] 
2  L  R.  160)  distinguished 
[1908]  2  I.  R.  176  ;   42 1.  L.  T.  R.  40 
See  Malicious  Injury.    27. 
R.  (Martin)  v.  Murphy  ([1910]  2  I.  R.  695)  con- 
sidered and  applied     [1917]  2 1.  R.  1 
See  Local  Government — ^Auditor.  1. 
R.  V.  Manning  (12  Q.  B.  B.  241)  distinguished 
33  I.  L,  T.  R.  154 
See  Criminal  Law  (General).    3. 
R.  (Metge)  v.  Justices  of  Meath  ([1898]  2  L  R. 
592,  624 ;  32  I.  L.  T.  R.  97)  applied 
33  I.  L.  T.  R.  13 
See  Land  Purchase  Acts — Superior 
Interest.    40. 

V. followed   [1900]  2LR.602, 610; 

341  I.  L.  T.  R.  129,  130 
See  Tithe  Rentchaege — Variation.  1. 
-  followed 


35  I.  L.  T.  R.  232  ;  1  N.  I.  J.  R.  265 

See  Tithe  Rentchaege — Variation.  8. 

V. followed      33  I.  L.  T.  R.  119 

See  Tithe  Rentchaege — Variation.  2. 

R.  (Vaughan)  v.  Meath  Justices  (38 1.  L.  T.  R.  12) 

distinguished  40  I.  L.  T.  R.  51 

See  Practice — Certiorari.    2. 

(M'Kenna)    v.    Monaghan   Urban   District 

Council  (38  I.  L.  T.  R.  18)  considered 

[1915]  2  I.  R.  14  ;  48  I.  L.  T.  R.  83 

See  Local  Government — Rates.    34. 

R.  (Regan)  v.  Justices  of  Monaghan  (45  L  L.  T.  R. 

10)  followed  46  I.  L.  T.  R.  66 

See  Justices — Jurisdiction — (Petty 

Sessions).    1. 

R.  (Co.  Dublin  County  Council)  v.  New  Kil- 

mainham    District    Council    ([1902] 

2  L  R.  495)  followed 

[1902]  2  1.  R.  485  ; 

36  I,  L.  T.  R.  97  ;   2  N.  1.  J.  R.  70 
See  Local  Government — Contribu- 
tion.   2. 

R.  (Cusack)  v.  O'Connell  (20  L.  R.  L  625)  dis- 
tinguished [1904]  2  I.  R.  494  ; 
37  I.  L.  T.  R.  156 
See  Licensing  Acts — Licensing  Cee- 
tificatb.    2. 
R.  v.  O'Connell  (11  C.  &  F.  115)  distinguished 
33  I.  L.  T.  R.  154 
See  Criminal  Law  (Geneeal).    3. 
R.  (Porter)  v.  Omagh  Union  (Guardians)  (26  L.  R. 
I.  619)  followed     [1898]  2  I.  R.  683 
See  Local  Goveenment — Audit.    1. 
R.  V.  Oxfordshire  (Justices  ot)  ([1893]  2  Q.  B. 
149)  followed        [1900]  2  I.  R.  397 
See  Justices — ^Quaetee  Sessions.  .  18 
R.  V.  Peers  and  Brown  (12  Cr.  App.  R.  210)  not 
foUowed  [1917]  2  I.  R,  387 
See  Gaming  and  WAGERnfo.    2. 
R.  (Cleeland)  v.  Pharmaceutical  Society  ([1896] 
2  I.  R.  368)  discussed 

[1899]  2  I.  R.  132 
See  Pharmacy  Acts.    2. 
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R.  V.  Plenty  (L.  R.  4  Q.  B.  346)  followed 

[1914]  2  I.  R.  243 

See  Local  Goveenmbnt — Eleotion.  12. 

R.  (Lyster)  v.  Queen's  Co.  (Justices  of)  ([1901] 

2  I.  R.  132)  followed 

[1902]  2  I.  R.  220  ;  2  N.  I.  J.  R.  lOS 

See  Justices — Qtjabter  Sessions.  20. 

R.  (Blakeney)  v.  Roscommon  Justices  ([1894] 

21.  R.  158)  followed 

43  I.  L.  T.  R.  185 
See    Justices — JtrEiSDioTioif  (Petty 
Sessions).    63. 
R.  V.  Read  (13  Q.  B.  524)  considered 

38  I.  L.  T.  R.  218  ;  5  N.  I.  J.  R.  73 
See  Local  Government— Rates.    1. 
R.  (O'Ferrall)  v.  Sheehan  ([1898]  2  I.  R.  683) 
considered  and  applied 

[1917]  2  I.  R.  1 

See  Local  Government — ^Auditor.   2. 

R.  V.  Shrewsbury  Gas  Co.  (1  L.  J.  (M.  C.)  18) 

explained  49  I.  L.  T.  R.  11 

See  Local  Government — Rates.    30. 

R.  V.  Sparrow  (2  I.  R.  196  note  (a))  followed 

40  I.  L.  T.  R.  51 
See  Practice — Certiorari.    2. 
R.  V.  Stewart  (8  E.  &  B.  360)  followed 

■    40  L  L.  T.  R.  126 
See  Poor  Rate — Occupation.    9. 
R.  (M'Devltt)  V.  Strabane  Urban  District  Council 
(35   I.    L.    T.    R.    12)   applied  and 
followed       [1910]  2  I.  R.  601,  617  ; 
44  I.  L.  T.  R.  99,  120 
See  Petty  Sessions  Clerk.    4. 
R.  V.  SuUivan  (20  L.  R.  I.  550,  at  p.  570),  dictum 
of  Palles,  C.B.,  dissented  from 

[1917]  2  I.  R.  557 
See  Criminal  Law — Evidence.     3. 
R.  V.  Sullivan  (22  L.  R.  I.  504)  approved  of  by 
Lord  O'Brien,  L.O.J. 

[1910]  2  I.  R.  695 
See  Justices — Jurisdiction — (Petty 
Sessions).    49 
R.  V.  Surrey  (Justices  of)  (L.  R.  5  Q.  B.  466) 
discussed  [1894]  2  I.  R.  489 

See    Municipal    Corporation  —  Ac- 
counts.    1. 
R.  V.  Terrott  (3  East  506)  foUowed 

40  I.  L.  T.  R.  126 
See  Poor  Rate — Occupation.    9. 
R.  (Coyle)  V.  Tyrone  Justices  (42  I.  L.  T.  R.  26) 
distinguished 

[1917]  2  I.  R.  310  ;  51  I.  L.  T.  R.  12 
See  Justices — Jurisdiction — (Petty 
Sessions).    20. 
R.  (Marshall)  v.  Tyrone  (Justices  of)  ([1896] 
2  L  R.  15)  foUowed 

[1896]  2  I.  R.  318 
See      Licensing      Acts — Licensing 

CBRTIfflCATE.     65. 
R.  V.  Wallace  (17  I.  C.  L.  R.  206)  distinguished 
[1903]  2  I.  R.  146  ;  3  N.  I.  J.  R.  76 
See  Criminal  Law — Evidence.    14. 
R.  V.  Wells  (68  J.  P.  392)  considered  as  to  its 
application  in  Ireland 
[1914]  2  I.  R.  150  ;  48  I.  L.  T.  R.  6 
See   Justices — Jurisdiction   (Petty 
Sessions).    116. 


R.  (Murphy)  v.  Justices  of  Wexford  ([1894]  2 
L  R.  81)  approved  of 

[1916]  2  I.  R.  313, 320 

See  Local  Government — Roads.   28. 

R.  V.  Westmoreland  County  Court  Judge,  Ingleton 

V.   Maudsley  (36  W.  R.  477)  dis- 

tinguished  [1915]  1  I.  R.  259 

See  County  Court  —  Jurisdictiok. 

18. 

R.  V.  Wheatley  (16  Q.  B.  D.  34)  followed 

34  I.  L.  T.  B.  47 
See  Public  Health  Acts.     16. 
R.  (Fitzwilliam)   v.   Wicklow  County  Council 
-    (40  I.  L.  T.  R.  180)  explained 

[1910]  1 1.  R.  231  ;  44  I.  L.  T.  R.  113 
See  Land  Law  Acts — Sale  of  Ten- 
ancy.    10. 
,  R.  (O'Hara)  v.  Wicklow  (Justices  of)  (2  N.  I. 
J.  R.  216,  218)  discussed 

3  N.  I.  J.  R.  151 
See  Licensing  Acts — Offences.    19. 

S.  L.,  In  re  (23  L.  R.  I.  538),  distinguished 

28  I.  L.  T.  R.  12 
See   Bankruptcy — Distress. 
Sallery,  In  re  (11  I.  Ch.  R.  236),  considered 

[1916]  1  I.  B.  51  ;   50  I.  L.  T.  R.  50 
See  Will — Estate  in  Realty.    1. 
Salusbury  v.  Denton  (3  K.  &  J.  529)  applied 

[1913]  1 1.  R.  276 
See  Charity — Gift  to.    2. 
Sampson,  Re;  Sampson  v.  Sampson  ([1906]  1  Ch. 
435)  considered  47  I.  L.  T.  R.  24 

See  Trustee — ^Appointment.    7. 
Samson,  In  re  ([1906]  2  Ch.  584),  ratio  decidendi 
applied  [1913]  1  I.  R.  211 

See  Executor  (General).     14. 
Samuel  v.  Pazolt  ([1907]  23  T.  L.  R.  622)  not 
foUowed  41  I.  L.  T.  R.  217 

See  Money  Lender.     1. 
Sandwich  (Earl  of)  v.  Great  Northern  Ry.  Co. 
(L.  R.  10  Ch.  D.  707)  overruled 

38  I.  L.  T.  R.  143 
See  Water.    2. 
Saunders-Davies,  In  re  (34  Ch.  D.  482),  followed 
[1896]  I.  R.  494 
See  Will — Annuity.    6. 
Savage  v.  Nugent  (32  I.  L.  T.  B.  146)  followed 
32  I.  L.  T.  B.  146  ;    33  I.  L,  T.  R.  75 
See  Land  Law  Acts — Character  of 
Holding.    104. 
Sayers  v.  Qulnn  (23  I.  L.  T.  R.  79)  followed 

39  I.  L.  T.  R.  515  ;   5  N.  I.  J.  R.  178 
See  Practice — ^Remitting.    43. 
Scott  V.  Avery  (5  H.  L.  Cas.  811)  applied 

[1908]  1 1.  R.  245, 252 
See  Arbitration — Award.    6. 

V. distinguished 

[1894]  2  I.  R.  723  ;  28  I.  L.  T.  R.  95 
See  Arbitration — Staying  Proceed- 
ings.   2. 

V.  explained    28  I.  L.  T.  R.  49 

See  Arbitration — Staying  Proceed- 
ings.   4. 
Scott  V.  Brownrigg  ( (9  L.  R.  I.  246)  distinguished 
[1908]  1  I.  R.  228 
jSfee  Charity — Gift  to.    12. 
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Scott  V.  Gilmore  (3  Taunt.  226)  overruled 

[1901]  1 1.  R.  239  ;  1  N.  I.  J.  R.  1 
See  Mortgage  (Genbeal).    1 1. 
Scott  v.  The  London  and  St.  Katherine  Docks 
Company  (3  H.  &  C.  596)  followed 
[1918]  2  I.  R.  306 
See  Negligence.    16. 
Scott  V.  Money  (20  Q.  B.  D.  120)  followed 

[1895]  2  I.  R.  169 
See  Husband  and  Wife — Separate 
Estate.    2. 

V.  form   of  judgment  in,  con- 

sidered [1900]  2  I.  R.  439 

See    Bankruptcy — Act     of     Bank- 
ruptcy.    1. 
Scottish  Union  and  National  Companies  Estate, 
In  re  ([1906]  1  I.  R.  42),  observed  on 
[1908]  1  I.  R.  161,  172  ; 
41  I.  L.  T.  R.  194  ;  42  I.  L.  T.  R.  35 
See  Land  Purchase  Acts — Separate 
Estate.    3. 
Scovell  V.  Gardiner  (16  I.  C.  L.  R.  318),  principle 
of,  followed       [1901]  2  I.  R.  433  ; 
35  I.  L.  T.  R.  77 

SeeLANDLOEDANDTENANT — LbASE.  34. 

Secretary  of  State  for  War  v.  Booth  ([1891] 
2    I.     R.    692)     approved    of    and 

followed 
[1902]  1 1.  R.  63  ;  36  I.  L.  T.  R.  17 
See  Practice — Costs.    34. 
Seddon  v.  North-Eastern  Salt  Company,  Limited 
([1905]  1  Ch.  326),  foUowed 

[1914]  1  I.  R.  378 
See  Contract.     18. 
Selwood  v.  Mildmay  (3  Ves.  306)  followed 

[1904]  1  I.  R.  519  ;  38  I.  L.  T.  R.  127 
See  Will — Ambiguity.     6. 
Sharpington  v.  Fulham  Guardians  ([1904]  2  Oh. 
449)  appHed  [1917]  2  L  R.  496 

See  Limitations,  Statute   of — Per- 
sonal Action.     10. 
Shallow  V.  Verdon  (1  R.  9  C.  L.  150)  followed 
32  I.  L.  T.  R.  116 
See  Campbell's  Act  (Lord).    4. 
Sharpington  v.  Fulham  Guardians  ([1904]  2  Ch. 
449)  appUed  [1917]  2  L  R.  496 

See  Limitations,  Statute  of — Per- 
sonal Action.    10. 
Sharpies  v.  Eason  ([1911]  2  L   E.   436)  dis- 
tinguished [1913]  2  I.  R.  402 
See  Practice — Service.     11. 
Shaw  V.  Ford  (7  Ch.  D.  669)  distinguished 

[1918]  1  I.  R.  160,  499  ;  52  I.  L.  T.  R.  87 
See  Will — Absolute  Gift.     15 
Sheehan  v.  Gamplovitch  (46  I.  L.  T.  R.  80) 
followed  48  I.  L.  T.  R.  8 

See  Practice — Originating  Summons. 
12. 
Sheehan  v.  Feehan  (9  I.  Jur.  198)  disapproved 
28  I.  L.  T.  R.  99 
See  Bankruptcy — Proof.    6. 
Shelley's  Case  (1  Rep.  93b)  applied 

[1912]  1  I.  R.  1  ;  46  I.  L.  T.  R.  43 
See  Will — Estate  in  Realty.    23. 

V.  applied 

[1903]  1  I.  R.  215  ;  37  L  L.  T.  R.  118 
See  Will — Estate  in  Realty.    18. 


Shelton's  Estate,  In  re  ([1910]  1  I.  R.  161), 
followed  [1910]  1  I.  R.  301 

See  Land  Purchase  Acts — Bonus.  3. 
Sheridan  v.  O'Reilly  ([1900]  1  I.  R.  386)  dis- 
tinguished [1913]  1 1.  R.  143  ; 
47  I.  L.  T.  R.  91 
See  "WujL — Estate  in  Realty.     16. 
Sherlock's  Estate,  In  re  ([1899]  2  I.  R.  561,  591), 
considered      [1913]  1 1.  R.  292, 299  ; 
47  I.  L.  T.  R.  241 
See  Land  Purchase  Acts — Conversion. 
1. 
Shillington  v.  Montgomery  ([1897]  2  I.  R.  598) 
followed                47  I.  L.  T.  R.  230 
See  Local  Government — Rates.    29. 
Shropshire  Union  Railways  and  Canal  Co.  v. 
R.  (L.  R.  7  H.  L.  496)  distinguished 
[1904]  1  I.  R.  461  ;  38  I.  L.  T.  R.  181 
See  Priority.    2. 
Sims  V.  Quinlan  (16  I.  Ch.  R.  191)  considered 
[1914]  1  I.  R.  305  ;  49  I.  L.  T.  R.  150 
See  Charity — Gift  to.     32. 
Sinclair,  In  re  ([1917]  1  Ch.  921)  distinguished 
[1915]  1  I.  R.  39 
See  Annuity.    4. 
Skinner's  Case  ([1899]  A.  C.  439)  distinguished 
34  I.  L.  T.  R.  219 
See    Land     Law    Acts  —  Sale     of 
Tenancy.     19. 
Skinners'  Co.  v.  Irish  Society  (12  CI.  &  P.  457  ; 
7   Beav.    604;     1   My   &   G.    162), 
discussed  47  I.  L.  T.  R.  123 
See  Ulster  Plantation. 
Skipp  V.  E.  C.  Ry.  Co.  (9  Exch.  223)  discussed 
39 1.  L.  T.  R.  201  ;  5  N.  I.  J.  R.  238 
See  Practice — Remitting.    71. 
Skipper  and  Tucker  v.  Holloway  and  Howard 
([1910]  2  K.  B.  630),decision  of  Darling 
J.,  in,  dissented  from 
[1912]  2  I.  R.  535  ;  46  I.  L.  T.  R.  183 
See  Assignment.    3. 
Sloan's  Estate,  In  re  ([1895]  1 1.  R.  146)  followed 
[1904]  1  I.  R.  461  ;  38  I.  L.  T.  R.  181 
See  Priority.    2. 
Sneddon  v.  Addie  &  Sons'  CoUeries  (6  F.  992) 
considered 

[1906]  2  I.  R.135  ;  40  I.  L.  T.  R.  19 
See  Workmen's  Compensation.    88. 
Smith  V.  Archibald  (5  App.  Cas.  489)  applied 
[1897]  1  I.  R.  420 
See  Public  Well. 
Smith  V.  Butcher  (10  Ch.  D.  113)  followed 

[1899]  1  I.  R.  71 
See  Will — Estate  in  Realty.     11. 
Smith  V.  Darlow  (26  Ch.  D.  605)  followed. 

31  I.  L.  T.  R.  51 
See  Sheriff.     15. 
Smith  V.  Dublin  County  Council  (35  I.  L.  T.  R. 
110)  distinguished  43  I.  L.  T.  R.  9 
jSee  Malicious  Injury.    79. 
Smith  V.  Hamilton  (33  I.  L.  T.  R.  91)  overruled 
[1903]  2  I.  R.  57  ;   37  I.  L.  T.  R.  39 
iSee  Arrest  (Debtor's  Act).    2 
Smith  V.  Hardman  and  Holden,  Ltd.  (6  B.  W. 
C.  C.  719)  applied 

50  I.  L.  T.  R.  73 
See  Workmen's  Compensation.   17. 


CASES  FOLLOWED,  OVEERULED,  &c. 


Smith  V.  Hughes  (L.  K.  6  Q.  B.  597)  followed 
[1903]  2  I.  R.  463  ;  36  I.  L.  T.  B.  191 

See  Contract.    12. 
Smith  V.  M'lldowney  (20  I.  L.  T.  B.  12)  followed 
35  I.  L.  T.  B.  184 
See  Local  GovBBNMBNT — Boads.    11, 
44. 

V. dissented  from 

35  I.  L.  T.  B.  44 

See  Local  Goveenmbnt — Boads.    44. 

Smith  V.  Savage  ([1906]  1  L  B.  469)  approved 

40  I.  L.  T.  B.  249 

See     Limitations,     Statute     of  — 

Be  ALT  Y    12. 

•  V. followed      [1917]  1  I.  R.  17 

jSee     Limitations,    Statute     of  — 
Bealty.    20. 
Smith  V.  Selwyn  ([1914]  3    K.  B.  98)  distin- 
guished     [1917]  2  I.  B.  534,  540  ; 
51  I.  L.  T.  B.  129 
See  Practice — Staying  Proceedings. 
5. 
Smith  V.  Wilson  (K.  B.  D. ,  June  29,  1903) 

37 1.  L.  T.  B.  216,  231 ;  4  N.  I.  J.  B.  23,  29 
See  Solicitor — Bill  of  Costs.    102. 
Smurthwaite  v.  Hannay  ([1894]  A.  C.  494)  fol- 
lowed        [1900]  2  I.  B.  265,  268  ; 
33  I.  L.  T.  B.  82,  83  note 
See  Defamation — Libel.     14. 
Smyth  V.  Moore  (32  L.  B.  L  129)  followed 

[1897]  2  I.  B.  30  ;   30  I.  L.  T.  B.  156 
See    Land     Law    Acts — Statutory 
Term.    4. 

V.  followed 

[1894]  2  L  R.  480  ;  28 1.  L.  T.  R.  103 
See  Land  Law  Acts — Present  Ten- 
ant.    17. 
Smyth  V.  O'Kane  (31  L  L.  T.  B.  168)  followed 

32  I.  L.  T.  B.  68 
See  County  Court — ^Appeal.    17. 
Smyth  V.  Beid  (34  I.  L.  T.  B.  155)  distinguished 
34  I.  L.  T.  B.  157 
See     Mortgage — Judgment     Mort- 
gage.    12. 
Spence  v.  Parkes  (34  I.  L.  T.  B.  117) 

34  I.  L.  T.  B.  167 
See  County  Couet^Practice.    35. 
Snodgrass  t.  Gamble  ;    In  re  Knox,  deceased 
([1910]  1  I.  B.  20),  followed 
[1915]  1 1.  B.  191  ;  48  I.  L.  T.  B.  254 
See  Charity — Gift  to.    34. 
Spyer  v.  Hyatt  (20  Beav.  621)  followed 

[1909]  1  I.  B.  374 
See  Dower.    1. 
Stanley,  In  re  (17  L.  B.  I.  487),  not  followed 

[1899]  2  I.  B.  206 
See  Bankruptcy — Order   and   Dis- 
position.   3. 

V.  approved  of  and  followed 

[1912]  2  I.  B.  170 
See   Bankruptcy — Order   and   Dis- 
position.   2. 
Stanley  v.  O'Kane  (31 1.  L.  T.  B.  168)  followed 
32  I.  L.  T.  R.  68 
See  County  Court — ^Appeal.    17. 
Stanton  v.  Cohen  followed        31  I.  L.  T.  345 
iSee  Municipal  Corporation — Bates. 


Stead  V.  Mellor  (5  Ch.  D.  225)  followed 

28  I.  L.  T.  R.  89 
See  Will — Precatory  Trust.    1. 
Stedham,  In  the  Goods  of  (6  P.  D.  205),  foUowed 

[1915]  2  I.  R.  9 
See  Probate  (and  Administration) — 
Grant  of  Probate.    22. 
Steele  v.  Steele  ([1913]  1  L  B.  292,  299)  con- 
sidered 

[1913]  1  I.  B.  522  ;  48  I.  L.  T.  B.  10 
See    Land    Purchase    Acts — Con- 
version.    1. 
Steevens  v.  Strangmans  (1  I.  Jut.  159)  not 
followed  34  I.  L.  T.  B.  21 

See  Licensing  Acts — Offences.    46. 
Stephens'  Estate,  In  re  (I.  B.  10  Eq.  282),  fol- 
lowed  .  [1894]  1  I.  B.  488 
See  Bbgistey  Acts. 
Stevens  v.  Jeacocke  (11  Q.  B.  731)  approved 

39  I.  L.  T.  B.  159 
See  Poisoned  Lands. 
Stevenson  v.  Moorehead  and  Wood  (30  I.  L.  T.  B. 
139)  discussed 
[1897]  1 1.  B.  451, 455;  31 1.  L.  T.  B.  94, 95 
See  Sheriff.     22. 

— —  V. considered 

47  I.  L.  T.  B.  261 

8&&  StT'PI'R.T'F'F         7 

Stevenson  v.  Parker  ([1895]  2  I.  E.  404)  dis- 
tinguished 

[1896]  2  I.  B.  194  ;  [1897]  2  I.  B.  130 
See  Land  Law  Acts — Sub-letting.  12. 
Stewart,  In  re  (41  Ch.  D.  494),  distinguished 

[1915]  1  L  R.  185 
See  Solicitor — Bill  of  Costs.    124. 
Stewartstown  Loan  Co.  v.  Daly  (13  L.  B.  I.  418) 
explained 

38  I.  L.  T.  R.  47  ;   4  N.  I.  J.  R.  86 
See  Practice — Judgment.    26. 
Stillman  v.  Weedon  (16  Sim.  26)  considered 

[1895]  1  I.  R.  205 
See  Power — Execution.    2. 
Stinson's  Estate,  In  re  ([1910]  1  I.  B.  13),  dis- 
tinguished 

[1914]  1 1.  R.  268  ;  48  I.  L.  T.  R.  183 
See  Conversion.     1. 

V. ([1910]  1  L  B.  319)  foUowed 

[1915]  1  I.  R.  304 
See  Settlement — Construction.    26. 
Stoddart  v.  Saville  ([1894]  1  Ch.  480)  distin- 
guished [1900]  1  I.  B.  332 
See  Settlement — Construction.    10. 
Stone  &  Co.  v.  Midland  Bailway  Co.  ([1904] 

1  K.    B.    689)   discussed   and   dis- 
tinguished [1913]  2  I.  B.  255 

See  Bailway — Caeriagb  of  Goods.  5. 
Stoodley,  In  re  ([1915]  2  Ch.  295),  appUed 

[1917]  1 1.  B.  337 

See  Will — Bevocation.    1. 
Stormount  v.  Workman  &  Clarke,  Ltd.  ([1914] 

2  I.  B.  532,  note),  foUowed 
[1914]  2  I.  B.  530  ;  48  I.  L.  T.  B.  33 

See  Practice — Security  for  Costs. 
10. 
Stoy  V.  Bees  (24  Q.  B.  D.  748)  dissented  from 
31  I.  L.  T.  B.  54 
See  Pbactice — Writ  of  Summons.    6. 


CASES  FOLLOWED,  OVEEKULED,  &c. 
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StriWing  V.  Halse  (16  Q.  B.  D.  246)  not  followed 

[1904]  2  I.  R.  383  ;  37  I.  L.  T.  R.  19  ; 

3  N.  I.  3.  R.  99 

See  Parliament — Franchise.    96. 

V. not  followed 

[1904]  2  I.  R.  389  ;  37  I.  L.  T.  R.  229 
See  Parliament — ^Franchise.    176. 

V.  held  not  a  binding  decision 

in  Ireland 

[1912]  2  I.  R.  17  ;  46  1. 1.  T.  R.  149 
See  Parliament — Franchise.    170. 
Stringer's  Estate,  In  re  (6  Ch.  D.  1)  considered 
and  applied  [1913]  1  I.  R.  280 

See  Estoppel.     9. 
Strong  V.  Irwin  (unreported)  followed 

33  I.  L.  T.  R.  160  ;  35  I.  L.  T.  R.  61 
See  Land  Law  Acts — Redemption  op 
Rent    (Ireland)    Act,    1891.    15, 
18. 
Stuart  V.  Kennedy  (3  I.  Jur.  (0.  S.)  305)  not 
followed  [1905]  1 1.  R.  60,  74  ; 

38  I.  L.  T.  R.  259 
See  Settlement — Construction.    13. 
Sullivan,  In  re  (19  I.  L.  T.  R.  41),  distinguished 
33  I.  L.  T.  R.  81 
See  Malicious  Injury.    60. 

V. (22  L.  R.  I.  98)  discussed  and 

'  explained  [1910]  2  I.  R.  695 

See   Justices — Jurisdiction    (Petty 
Sessions).     49. 
Sullivan  v.  Glltrap  (2  N.  I.  J.  R.  212)  followed 
[1908]  2  I.  R.  176  ; 
42  I.  L.  T.  R.  40 
See  Malicious  Injury.    27. 
Surman  v.  Wharton  ([1891]  1  Q.  B.  491),  fol- 
lowed [1910]  1  I.  R.  95  ; 
44  I.  L.  T.  R.  88 
See  Husband  and  Wipe  —  Married 
Women's  Property  Acts.     1. 
Swanton's  Estate,  In  re  ([1898]  1  L  R.  157),  fol- 
lowed                   33  I.  L.  T.  R.  21 
See    Land    Judge's    Court — Order 
FOR  Sale. 

followed  [1907]  1  I.  R.  15  ; 

40  I.  L.  T.  R.  233 

See     Limitations,     Statute      of — 

Realty.    2. 

Switzer  &  Co.  v.  Commissioner  of    Valuation 

([1902]  2  L  R.  275  ;  35 1.  L.  T.  R.  235) 

followed  40  I.  L.  T.  R.  126 

See  Poor  Rate — Occupation.    9. 

Taafle  v.  Taaffe  ([1902]  1  I.  R.  148)  appUed 

[1913]  1  I.  R.  381 
See  Executor  (General).    12. 
Talbot-Crosbie's  Estate  ([1905]   1   L   R.   570; 
39  L  L.  T.  R.  54)  followed 

40  I.  L.  T.  R.  61 

See  Land   Purchase  Acts — Practice. 

19. 

Talbot  V.  Honeyford  (35  L  L.  T.  R.  185)  referred 

to  36LL.  T.  R.  74 

See     Land      Law     Acts — Present 

Tenant.     22. 

Tanner  v.  Radford  (6  Sim.  21)  explained  and 

followed        [1900]  1  I.  R.  178,  192 

See  Settlement — Construction.     39. 


Tarry  v.  Ashton  (1  Q.  B.  D.  314)  distinguished 
[1908]  2 1.  R.  393, 402;  42 1.  L.  T.  R.  62, 173 
See  Negligence.    39. 
Tasker  &  Sons,  In  re  ([1905]  1  Ch.  283),  dis- 
tinguished [1908]  1  I,  R.  279 
See    Company — Debentures.    6. 
Taylor  v.   Caldwell  ([1906]  1  K.  B.  371)  not 
followed  [1917]  2  I.  R.  387 
See  Gaming  and  Wagering.    2. 
Taylor  v.  Hall   (I.    R.    4  C.  L.  467),  dictum  of 
Monahan,  C.J.,  in,  disapproved  of 

[1899]  2  I.  R.  275 
See  Building  Contract.    6. 
Taylor  v.  Roe  ([1894]  1  Ch.  413)  followed  and 
applied  [1915]  1  1.  R.  273 

See  Solicitor — Bill  of  Costs.      126. 
Teas  V.  Hyndman  (3  C.  &  D.  C.  C.  202)  com- 
mented on  [1904]  2  I.  R.  52  ; 
37  I.  L.  T.  R.  237  ;   4  N.  I.  J.  R.  32 
See   County   Court — Decree.     1. 
Temperton  t.  Russell  ([1893)  1  Q,  B.  715)  fol- 
lowed            [1899]  2 1.  R.  667, 744  ; 
[1901]  2  I.  R.  705  ;   33  I.  L.  T.  R.  85 
See  Conspiracy:     1. 
Tench  V.  Glennon  (34  L  L.  T.  R.  157)  con- 
sidered [1901]  1 1.  R.  429  ; 
1  N.  I.  J.  R.  226  ; 
[1902]  1  I.  R.  514  ;  35  I.  L.  T.  R.  146  ; 
36  I.  L.  T.  R.  35  ;    2  N.  I.  J.  R.  51 
See     Mortgage — Judgment      Mort- 
gage.   8. 
Tennyson  v.   Milligan  (unreported)  stated  and 
applied 

[1908]  2  I.  R.  91  ;  42  I.  L.  T.  R.  179 
See  Practice — Remitting.    49. 
Tevlin   v.    Lisnaskea   Rural   District   Council, 
([1914]  2  I.  R.  15)  distinguished 

[1914]  1  I.  R.  16 

See  Labourers  (Ireland)  Acts.    33. 

TevUn  v.  Lisnaskea  R.  D.  C.  ([1914]  2  L  R  15) 

overruled  52  I.  L.  T.  R.  169 

See  Labourers  (Ireland)  Acts.    63. 

Thatcher  v.   Great  Western  Railway  Co.  (10 

Times  L.  R.  13)  discussed 

32  I.  L.  T.  R.  137 
See  Negligence.     15. 

Thomas,  In  re  ([1899]  1  Q.  B.  460),  followed 

33  I.  L.  T.  R.  80 
See  Sheriff.    27. 

Thomas  v.  Portsmouth  Ship  Construction  Associa- 
tion (28  T.  L.  R.  372)  followed 

51  I.  L.  T.  R.  47 
See  Trade  Union  Society. 
Thompson's  Estate,  In  re  ([1912]  I  I.  R.  466), 
not  appUed  [1918]  1  I.  R.  446 

See  Land  Purchase  Acts  —  Bonus. 
42. 
Thompson,  Ex  parte  (24  J.  P.  805),  followed 

[1909]  2  I.  R.  763  ;  43  I.  L.  T.  R.  262 

See  Justices — Disqualification.     4. 

Thurn  and  Taxis  (Princes  v.  Moffltt,  31  T.  L.  R. 

24)  followed  [1914]  2  I.  R.  543 

See  War.  17. 

Tichborne  v.  Weir  (67  L.  T.  N.  S.  735)  followed 

[1905]  1  I.  R.  1  ;  [1906]  1  I.  R.  20 

See    Limitations,      Statute      of — 

Realty.    25. 
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Tighe  V.  Mayo  (County  Council  of)  ([1908]  2  I.  R. 
160)  distinguished 

[1908]  2  I.  B.  170  ;  42  I.  L.  T.  R.   40 
See  Malioidtjs  Injuby.    27. 
Tipperary    Co-operative    Creamery   Society    v. 
Hanley  ([1912]  2  I.   R.   586)  com- 
mented on  [1917]  2  I.  R.  107 
See  Restraint  of  Trade. 
Tobin  V.  Cleary  (I.  R.  7  C.  L.  17)  followed 

[1910]  1  I.  R.  167 

See  Land   Law  Acts — Sub-division. 

Todd  V.  M'Keever  ([1895]  1  I.  R.  400)  followed 

29  I.  L.  T.  R.  28 

Todd  V.  M'Keever  ([1895]  1  I.  R.  400)  explained 

31  I.  L.  T.  R.  51 

Tongue,  In  re  ([1915]  1  Ch.  390),  followed 

[1916]  1  I.  R.  57 
See  Husband  and  Wipe. — Separate 
Estate.    4. 
Torquay  Market  Co.  v.  Burridge  (48  J.  R.  71) 
distinguished        [1905]  2  I.  R.  209  ; 
38  I.  L.  T.  R.  262  ;  5  N.  I.  J.  R.  5 
See  Market.     6. 
Torrens    v.     Cook     (22    L.    R.    I.    239)    dis- 
tinguished 

[1906]1I.R.1  ;    38 1.  L.  T.  R.  154  ; 
39  I.  L.  T.  R.  128,  217 
See     Land      Law      Acts — Present 
Tenant.     3. 
Tottenham,  Landlord  ;  Curneen,  Tenant  ([1896] 
2  I.  R.  37,  356 ;  30  I.  L.  T.  R.  26), 
considered  30  I.  L.  T.  R.  171 

See    Land     Law     Acts — Sale     of 
Tenancy.    29. 
Townsend  v.  Moore  ([1905]  P.  66)  followed 

[1909]  2  I.  R.  521 
See  Probate  (and  Administration) — 
Revocation  of  Will.     3. 
Tovimsend  v.  Wathen  (9  East.  277)  followed 

39  I.  L.  T.  R.  159 
See  Poisoned  Lands. 
Trainor  v.  Mahood  (30  I.  L.  T.  R.  63)  followed 

32  I.  L.  T.  R.  70 
See  Practice — ^Remitting.     25. 

Tremayne  v.  Rashleigh  ([1908]  1  Ch.  D.  681)  not 
followed  [1910]  1  I.  R.  161 

See  Land  Purchase  Acts  —  Bonus. 
2. 

V. view  of  Eve,  J.,  that"  bonus  " 

under   Land    Purchase   Acts   is  an 
interest  in  the  lands,  dissented  from 
[1915]  1  I.  R.  213 
See  Land  Purchase  Acts  —  Bonus. 
9. 
Trench  v.  Wallace  ([1904]  1  I.  R.  290)  followed 
[1912]  1  I.  R.  156 
See  Landlord  and  Tenant — Lease. 
23. 
Trevor  v.  Whitworth  (12  A.  C.  409)  applied 

[1913]  1 1.  R.  352 
See  Company — Winding-up.     10. 
Tringham's  Trusts,  Ih  re  ;  Tringham  v.  Greenhill 
[1904]  2  Ch.  487)  followed, 

[1915]  1  I.  R.  304 
See  Settlement.— Construction.  26. 


Tucker  v.  HoUoway  &  Howard  ([1910]  2  K.  Bi 
630)  dissented  from 

[1912]  2 1.  R.  535  ;  46  L  L.  T.  R.  18$ 
See  Assignment.    3. 
Tulk  V.  Moxhay  (2  Ph.  774)  qualification  to  doctrine 
of ,  pointed  out  [1915]  2 1.  R.  448 

See  Licence.    2. 
Turner  v.  Hellard  (30  Ch.  D.  390)  foUowed 

[1909]  2  I.  R.  521 
See  Probate  (and  Administration) — 
Revocation  of  Will.    3. 
Turton  v.  Turton  (42  Ch.  D.  128)  distinguished 
[1909]  1 1.  R.  185  ;  43 1.  L.  T.  R.  128 
See  Trade  Name.     2. 
Tynan's  Case  (Lawaon  326)  explained 

29  I.  L.  T.  R.  15 
See    Parliament — Franchise.    70. 
Tyrone  C.  C.  v.  OgUvy  (35  I.  L.  T.  R.  242)  fol- 
lowed 39  I.  L.  T.  R.  184 
See  Malicious  Injury.     14. 
TyrreU's  Estate,  In  re  ([1907]  1  I.  R.  292),  applied 
[1911]  1  I.  R.  211 
See  Perpetuity.    2. 

Ulster  Permanent  Building  Society  to  Junior 
Army  and  Navy  Stores  (13  L.  R.  I. 
67)  distinguished  [1896]  1  I.  R.  520 
See  Landlord  and  Tenant — ^Assign- 
ment. 3. 
Upperton  v.  Nickolson  (L.  R.  6  Ch.  App.  436) 
followed  [1908]  1 1.  R.  213  ; 

42  I.  L.  T.  R.  78 
See  Vendor   and   Purchaser — Con- 
ditions of  Sale.     24. 
Urmston  v.  Whitelegg  (63  L.  T.  (N.  S.)  455 ; 
55  J.  P.  453)  distinguished 

[1910]  1  I.  R.  306 
See   Trade — Combination. 

Vanneck  v.jBenham  ([1917]  1  Ch.  60)  appUed 
[1917]  1 1.  R.  165  ;  2  N.  1. 1.  R.  204 
See  Will— Words.     25. 
Vawdrey  v.  Simpson  ([1896]  1  Ch.  166)  foUowed 
[1899]  2  I.  R.  234 
See      Arbitration — Staying      Pro- 
ceedings.    1. 
Vernon  v.  Wright  (7  H.  L.  C.  35)  applied 

[1918]  1  I.  R.  227 
See  Annuity.     2. 
Vincent  v.  Spicer  (22  Beav.  380)  distinguished 
31  I.  L.  T.  R.  124 
See  Waste.     2. 
Viney  v.  Bignold  (20  Q.  B.  D.  172)  distinguished 
[1894]  2  I.  R.  723  ;  28  I.  L.  T.  R.  95 
See  Arbitration — Staying  Proceed- 
ings.   2.  ' 
Vizod  V.  London  (Wm.  Kelynge  17) ;  S.  C.  sub 
nom.      Vizard  v.  Longdate  (3  Atk. 
8  ;    I  Ves.  Sen.  54)  explained 
[1899]  1 1.  R.  416, 435  ;  32  I.  L.  T.  R.  90 
8&&  Dowpn      4 
Vinden  v.  Hughes  ([1905]  1  K.  B.  795)  followed 

[1917]  2  I.  R.  421 
See  Bill  of  Exchange.    2. 
Wade  V.  Keefe  (22  L.  R.  1. 154)  followed 

33  I.  L.  T.  R.  71 
See  Practice — Next  Friend.     1. 


CASES  FOLLOWED,  OVERRULED,  &o. 


CCXCIX 


Wakefield  Local  Board  v.  West  Riding  Railway 

Co.  (12  Jur.  N.  S.  936)  distinguished 

34  I.  L.  T.  R.  203 

See   JtrsTioBS — Jtjbisdiotion   (Petty 

Sessions).    7. 

Walcott  V.  Lyons  (29  Oh.  D.  584)  followed 

41  I.  L.  T.  R.  19 
See  Praotiob — ^Parties.    3. 
Walder  v.  Turner  (33  T.  L.  R.  1)  distinguished 
[1917]  2  L  R.  7  ;  50  I.  L.  T.  R.  197 
See  Military  Service. 
Walford  v.  Hackney  Boaid  of  Works  (U  T.  L. 
R.  17  ;   43  W.  R.  110)  followed 

1  N.  I.  J.  R.  23 

See  Public  Health  Acts.    27, 

Walker  v.  Atkinson  ([1895]  1 1.  R.  246)  approved 

31  I.  L.  T.  R.  141 

See  Practice — ^Seoueity  foe  Costs.  3. 

Walker  v.  FroMsher  (6  Ves.  70)  followed 

[1910]  2  I.  R.  84 
See  Aebiteation — ^Award.    11. 
Walker  v.  Goggin  (O'Leary  123)  discussed 

31  I.  L.  T.  R.  120 
See  Tithe  Rbntchaege— Variation.  7. 
Wall  V.  Byrne  (2  J.  &  L.  118)  followed 

[1898]  1  I.  R.  91  ;   [1899]  1  I.  R.  30 
See  Special  Occttpancy.     1. 
Walsall  V.  London  and  North-Western  Ry.  Co. 
(4  A.  C.  30)  appUed    [1906]  2 1.  R.  446 
See  Justices — Quartee  Sessions.  14. 
Walsh  V.  Fitzgerald  (18  L  L.  T.  R.  64)  dis- 
tinguished 5  N.  I.  J.  R.  56 
See  County  Court — ^Practice.    21. 
Walshaw    v.    Brighouse    Corporation    ([1899] 
2  Q.  B.  286)  discussed 
[1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
See  Arbitration — ^Award.     8. 
Warburton    v.    Haslingden   Local    Board    (48 
L.  J.  Q.  B.  451)  followed 

47  L  L.  T.  R.  117 
See  Arbitration — Award.    10. 
Ward  V.  Dyas  (LI.  &  G.  temp.  Sugden  177) 
followed   •     .         [1905]  1  I.  R.  252 
See  Trust.     3. 
V.  observed    upon  and  distin- 
guished [1907]  2  I.  R.  400 
See  Revenue — Succession  Duty.    4. 

^  V. distinguished 

[1913]  1 1.  R.  177, 182;  47  I.  L.  T.  R.  43 
See  Settlement— Construction.    28. 
Ward  V.  M'Roberts  (25  L.  R.  I.  225)  appUed 
[1912]  1  I.  R.  156  ;  46  I.  L.  T.  R.  21 
See  Landlord  and  Tenant — Lease. 
23. 
Ward  V.  Stevenson  (1  New  Sessions  Cases  162) 
approved      [1898]  2  I.  R.  762, 769  ; 
of  31  I.  L.  T.  108 

See  Market.     4. 
Wardley,  Ex  parte  (6  Ch.  D.  790),  distinguished 
28  I.  L.  T.  R.  108 
See  Bankruptcy — ^Pboof.    3. 
Waring,  Ex  parte  (19  Ves.  345),  rule  in,  con- 
sidered   [1897]  1  I.  R.  124, 133, 176 
See  Company — ^Winding-up.    6,  15. 
Warren  v.  Brown  ([1902]  1  K.  B.  15)  approved 
3  N.  L  J.  R.  123 
See  Easement.     1. 


Warren's  Trusts  (26  Ch.  D.  208)  considered 

40  I.  L.  T.  R.  176; 
See  Settlement — Construction.    20. 
Waterford,  Estate  of  the  Marquis  of  (I.  R.  5  Eq. 
59 ;   5  1.  L.  T.  R.  125)  followed 

34  I,  L.  T,  R.  80 
See  Land  Judge's  Court — Convey- 
ance.   3. 
Waterford  Turkish  Baths  Co.  v.  Barter  (17  L  L. 
T.  R.  61)  followed  and  appUed 

[1894]  2  1.  R.  20 
See    Practice — Third    Party    Pro- 
cedure.   9. 
Waterford  Union  (Guardians  of)  v.  Barton  ([1896] 
2  I.  R.  538)  distinguished 
[1904]  2  I.  R.  429  ;  38  I.  L.  T.  R.  114  ; 
4  N.  1.  J.  R.  148 
See  Poor  Rate — Exemption.    8. 
Watson's  Estate  (M'Carthy's  Land    Cases  22> 
approved  33  I.  L.  T.  R.  64 

See  Land  Purchase  Acts — Superior 
Interest.     41. 
Watson  V.  Porter  ([1907]  2  L  R.  341)  referred  to 
by  FitzGibbon,  L.J. 
[1907]  2  I.  R.  555  ;  41  I.  L.  T.  R.  73: 
See  Practice — Security  for  Costs.  23 
Wedderburn  v.  Duke  of  Athole  ([1900]  A.  C.  403, 
413)  distinguished    46 1.  L.  T.  R.  273- 
See  Fisheries  Acts.    21. 
Weir  V.  Feely  (19  I.  L.  T.  R.  61)  approved 

29  I.  L.  T.  R.  105. 
See  County  Court — ^Appeal.     14. 
Wells  V.  Abrahams  (L.  R.  7  Q.  B.  554)  foUowed 
[1918]  2  I.  R.  442 
See  Felony. 
Wells  V.  AUott  ([1904]  2  K.  B.  842)  followed 

39  I.  L.  T.  R.  182  ;  5  N.  I.  J.  R.  202 
See  Practice— Judgment.     16. 
Wetenhall  v.  Dennis  (33  Beav.  285)  followed 

39  I.  L.  T.  R.  132 
See  Executor — Actions.    8. 
Whaley  v.  The  Great  Northern  Railway  Co. 
([1913]  2  L  R.  142,  171)  followed 
[1916]  2  I.  R.  619  ;  50  I.  L.  T.  R.  230 
See  Poor  Rate — Procedure.     6. 
Wharton  v.  Barker  (4  K.  &  J.  483)  followed 

[1894]  1  I.  R.  9» 
See  Will — Class.    6. 
Wheeler,  Ridley  &  Co.  v.  Dawson  (107  L.  T.  R. 
339)  followed        47  I.  L.  T.  R.  2T 
See  Workmen's  Compensation.    136. 
Whelan  v.  Nelson  (33  I.  L.  T.  R.  44)  distin- 
guished 48  I.  L.  T.  R.  153 
See  Pabliambnt — Franchise.     184. 
Whelan  v.  Phoenix  (1  Lawson  222)  followed 

48  I.  L.  T.  R.  162 

See  Parliament — Franchise.     137. 

Whiston's  Estate,  In  re  Lovatt  v.  Whiston  (1  Ch. 

661)  followed        30  1.  L.  T.  R.  57 

See  Settlement — Rectification.     1. 

Whitaker,  In  re  ([1901]  1  Ch.  9),  followed 

[1904]  1 1.  R.  376  ;  38 1.  L.  T.  R.  98, 21T 
See  Executor — Actions.     17. 
Whitaker  v.  Derby  Urban  Sanitary  Authority 
(55  L.  J.  M.  C.  8)  followed 

43  I.  L.  T.  74 
See  Public  Health  Acts.    25. 
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White  V.  Cohen  ([1893]  1  Q.  B.  580)  followed 

28  I.  L.  T.  B.  31 
See  County  Court — Peaotice.     16. 

-v. distinguished     29 1.  L.  T.  R.  14 

See  CoiTNTy  Cotjet— Pbaotioe.    27. 
White  V.  White  ([1893]  2  Ch.  41)  followed 

[1906]  1  I.  R.  127 
See  Chaeity — Gift  to.    36. 
Whitefriars  Financial  Company,In  re([1899]  1  Ch. 
184),  foUowed         [1901]  1  I.  R.  340 
See  Company — Filing  ov  Contkaot. 
Whitley  V.  Whitley  (31  Beav.  173)  distinguished 
[1903]  1  I.  R.  185 
See  Will — Election.     1. 
Whyte's  Case  (43  I.  L.  T.  B.  216)  followed 

44  I.  L.  T.  R.  174,  176 
See  Labouebes  (Ieeland)  Acts.    36. 
Wild's  Case   (3  Coke's  Rep.  16b)  applied 

35  I.  L.  T.  R.  215 
See  Will — Estate  in  Realty.     12. 
Wilde  V.  Armagh  County  Council  (2  N.  I.  J. 
169)  disapproved  of 
[1903]  2  I.  R.  541  ;  3  N.  I.  J.  R.  313 
See  Malicious  Injury.     8. 
Wilkinson  v.  Duncan  (30  Beav.  Ill)  followed 
[1904]  1 1.  R.  452, 460;  38 1.  L.T.  R.  130, 165; 
4  N.  I.  J.  R.  237 
See  PowBE — Execution.    26. 
Williams  v.  Gleeson  (unreported)  followed 

38  I.  h.  T.  R.  177  ;  4  N.  I.  J.  R.  250 
See  Practice — Remitting.     70. 
Williams  v.  The  Great  Western  Ry.  Co.  (3  H.  &  N 
869)  foUowed        44  I.  L.  T.  R.  185 
See  Peactice — New  Teial.    7. 
Williams  v.   Hunt  ([1905]  1   K.   B.   512)  dis- 
tinguished [1915]  2  I.  R.  187 
/See  Moetoaoe  (Geneeal).     34. 
Williamson  v.  Rover  Cycle  Co.  (1  N.  I.  J.  R.  217) 
distinguished          1  N.  I.  J.  R.  218 
See  Sale  oe  Goods.    9. 
Wilson  V.  Coxwell  (23  Ch.  D.  764)  not  followed 
[1913]  1  I.  R.  211  ;  47  I.  L.  T.  R.  102 
See  Exbcutoe  (General).     14. 
Wilson's  Estate,  In  re  (42  I.  L.  T.  R.  122),  fol- 
lowed and  applied 

[1912]  1 1.  R.  473  ;  46  I.  L.  T.  R.  248 
See  Land  Registey.    32. 
Wilson  V.  Stanley  (12  I.  C.  L.  R.  345)  followed 
by  FitzGibbon,  L.J. 
[1898]  2  I.  R.  532  ;  [1900]  2  I.  R.  664 
See  Easement.     2. 
Wimbourne  and  Brown's  Contract,  In  re  ([1904] 
1  Ch.  537),  distinguished 
[1911]  1  I.  R.  267  ;  45  I.  L.  T.  R.  202 
See  Settled  Land  Acts.     11. 
Wolfenden  v.  M'CuUoch  (69  J.  P.  228)  followed 
45  I.  L.  T.  R.  144 
See  Adulteration  (Food  and  Drugs). 
10. 
Wollaston  v.  King  (L.  R.  8  Eq.  165)  followed 
[1900]  1  I.  R.  354 
iSee  Po WEE— Execution.     14. 
Wolmershausen  v.  GulUck  ([1893]  2  Ch.  514) 
approved  [1897]  2  I.  R.  6,  20  ; 

30  I.  L.  T.  R.  7,  9 
See  Limitations,  Statute  oe — Per- 
sonal Action.    11. 


Wolverhampton  Corporation  v.  Emmons  ([1901] 
1  K.  B.  515)  discussed 

[1908]  1  I.  R.  232 
See  Specieio  Peefoemance.    4. 
Wolverhampton  New  Waterworlts  Co.  v.  Hawkes- 
ford  (6  C.  B.  (N.  S.)  336)  approved 
39  I.  L.  T.  R.  159 
See  Poisoned  Lands. 
Wood  V.  Davis  (6  L.  R.  I.  50)  distinguished 

29  I.  L.  T.  R.  133 
See  Landlobd  and  Tenant — ^Agree- 
ment.    1. 
Wood  V.  Dixie  (7  A.  &  E.  892)  followed 

33  I.  L.  T.  R.  129 

See  Fraudulent  Conveyance.    2. 

Wood  V.  Walshe  ([1899]  1  Q.  B.  1009)  followed 

35  I.  L.  T.  R.  151 

See  Woekmen's  Compensation.    139. 

•  V. dissented  from 

[1901]  2  I.  R.  328 

See  Workmen's  Compensation.    140. 

Woodin  V.  Glass  ([1895]  2  Ch.  309)  considered 

49  I.  L.  T.  R.  110 

See  Will — Intermediate  Income. 

Woods  V.  Moloney  (20  I.  L.  T.  R.  15)  foUowed 

33  I.  L.  T.  R.  84 
See  County  Court — Practice.    33. 
Worcester,  Mayor  of,  v.  Droitwich  Assessment 
Committee  (2  Ex.  D.  49)  distinguished 
[1918]  2  I.  R.  280 
See  Public  Health  Acts.    46. 
Wright  V.  Clarke  (34  J.  P.  661)  foUowed 

37  I.  L.  T.  R.  177 

See  Gaming  and  Wagering.    7. 

Wright  and  Tittle's  Contract,  In  re  (29  L.  R.  L 

HI)  appUed        [1903]  1  I.  R.  363  ; 

37  I.  L.  T.  R.  151  ;  3  N.  I.  J.  R.  312 

See   Landlord  and  Tenant — Lease, 

15. 

Wright  V.  Kerrigan  (45 1.  L.  T.  B.  82)  considered 

and  distinguished    46  I.  L.  T.  R.  33 

See  Workmen's  Compensation.     95. 

V.  —  (45  L  L.  T.  R.  S2),  [1911]  2  J. 

R.  301)  followed     50  I.  L.  T.  R.  73 
See  Workmen's  Compensation.   17. 
Wright  V.  Rogers  (1  P.  &  D.  677)  distinguished 
[1913]  1  I.  R.  31,  218 
See  Will — Attestation.    2. 


Yapp,  Re  (55  L.  T.  R.  820)  foUowed 

39  I.  L.  T.  R.  109 
See  Bankruptcy — Practice.     15. 
Yorkshire  RaUway  Wagon  Co.  v.  Madure  (21 
Ch.  D.  309)  applied 

[1910]  1 1.  R.  194, 213 

See  Company — Debentures.    7. 

Young  V.  Lord  Waterpark  (8  L.  J.  Ch.  214) 

distinguished       [1913]  1  I.  R.  530 

See     Limitations,      Statute     of — 

Realty.    18. 


Zunz's  Case  (L.  R.  4  Q.  B.  539)  distinguished 

32  I.  L.  T.  R.  108 

See  Railway — Passenger's  Luggage. 
4. 
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STATUTES  CITED  AND  JUDICIALLY  INTEKPEETED 


1285 
13  Edw.  1,  c.  1— De  Bonis       [1916]  1  I.  R.  30 
See  WiLi/ — Estate  in  Realty.     15. 

1828 

2   Edw.    3,   o.   3 — Statute   of  Northampton — 
"  Going  armed  "      [1914]  2  I.  R.  190 
<See  Cedunal  Law  (General).    22. 


[1897]  2  I.  R.  143  ; 
31  I.  L.  T.  R.  39 


1537 

28  Hen.  8,  c.  22  (Ir.) 

See  Highway.    17. 

1571 
13  Eliz.,  c.  5  [1918]  1  I.  R.  160 

See  Deed — VoLtTNTARY  Conveyance. 

1584 
27  Eliz.,  c.  4  31  I.  L.  T.  R.  429 

See  Fraudulent  Conveyance.   1. 
[1918]  1  I.  R.  169 

See  Deed — Voluntary  Conveyance. 

1623 
21  Jac.  1,  c.  16  36  I.  L.  T.  R.  228  ; 

3  N.  I.  J.  R.  73 

See    Limitations,    Statute    of — Per- 
sonal Action.    22. 

1634. 
10  Chas.  1  (It.),  sess.  2,  c.  3    33  I.  L.  T.  R.  129 
See  Fraudulent  Conveyance.    2. 

—  Fraudulent  Conveyances 

[1896]  1  I.  R.  45 
See  Mortgage  (General).    31. 

Fraudulent     Conveyances  —  Future 

Creditor.  [1911]  2  I.  R.  1 

See  Voluntary  Conveyance.    2. 

Fraudulent  Conveyances 

[1913]  1  I.  R.  512 
See  Voluntary  Conveyance.     1. 

[1918]  1  I.  R.  169 

See  Deed — Voluntary  Conveyance. 

Fraudulent  Conveyances 

[1917]  1  I.  R.  348 
See  Frauds,  Statute  op.    3. 

4  N.  I.  J.  R.  218 

See  Mortgage  (General).    54. 

1677 

29  Chas.  2,  c.  4  41  I.  L.  T.  R.  60 

See  Landlord  and  Tenant — Lease.    8. 


1695. 

7  Wm.  3,  c.  6  (Ir.) — Statute  of  Distributions 

[1894]  1  I.  R.  13S 
See  Distributions,  Statute  of.    2. 

s.  2         1903]  1  I.  R.  156  ; 

37  I.  L.  T.  R.  21 
See  Distributions,  Statute  of.     1. 

[1909]  1  1.  R.  172 

See  Advancement.    2. 
7  Wm.  3,  0.  8  (It.) — Decease  of  Persons  beyond 
the  Sea,  &c.  [1901]  2  1.  R.  692. 

See    Landlord    and    Tenant — Lease. 
40. 

ss.  1,  3  [1911]  2 1.  R.  398, 419 

See    Landlord    and    Tenant — Action 
for  Recovery  of  Land.    41. 
7  Wm.  3,  c.  12  (Ir.),  s.  2        44  I.  L.  T.  R.  253 
See  Specific  Pbbfoemanoe.    5. 

Statute  of  Frauds,  s.  4 

[1912]  2  I.  R.  31S 
See   Landlord    and    Tenant — ^Agree- 
ment.   3. 
7  Wm.  3,  .;.  17  (Ir.)  35  I.  L.  T.  R.  81  ; 

3  N.  I.  J.  R.  248 
See  Justices — Jurisdiction  (Petty  Ses- 
sions).   95. 


1698. 

10  Wm.  3,  c.  8  (Ir.)— Game,  s.  7 

[1910]  2 1.  R.  29  ;  44 1.  L.  T.  R.  5, 

See  Malicious  Injury.     15. 
10  Wm.  3,  c.  14,  s.  1  51  I.  L.  T.  R.  lOa 

See  Arbitration — Submission.     1. 


1706. 

6  Anne,  u.  2  (Ir.) — Registration  of  Deeds 

[1894]  1  I.  R.  48S 
See  Registry  Acts. 

[1902]  1  I.  R.  23,  35  ; 

36  I.  L.  T.  R.  4» 
See      Mortgage — Equitable       Mort- 
gage.   3. 


1710. 

9  Anne,  c.  8  (Ir.) — Landlord  and  Tenant 

[1902]  1 1.  R.  167, 171  ; 
29 1.  L.  T.  R.  107 
See  Sheriff.    24,  25. 
11  Anne,  o.  6  (Ir.) — Lotteries 

[1916]  2  I.  R.  1  ;  49  I.  L.  T.  R.  234- 
See  Gaming  and  Wagering.    8. 
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1715. 
3.  Geo.  1  (Ir.),  c.  17,  a.  4        28  I.  L.  T.  R.  16 

See     Mastee     and     Servant — Cbeti- 

FICATB  OT  ChAKACTEE. 

1735. 
9  Geo.  2  (Ir.),  o.  5— Judgments    28  I.  L.  T.  R.  47 

See  Judgment.     5. 

1745. 

19  Geo.  2  (Ir.),  c.  13,  s.  1 — Marriages 

[1910]  2  I.  R.  140  ; 
[1912]  2  I.  R.  289  ;  46  I.  L.  T.  R.  234 
See  Maebiage.     1. 
19  Geo.  2  (Ir.),  c.  13 — Marriages 

[1912]  2  I.  R.  445  ;  46  I.  L.  T.  B.  109 
See  Mabeiage.     2. 

1751. 
25  Geo.  2  (Ir.),  o.  13,  s.  5       45  I.  L.  T.  B.  249 

See  Local  Govbenmbnt — Rates.     11. 

1759. 
33  Geo.  2  (Ir.),  c.  14— Bankers 

[1901]  1 1.  R.  172, 187;  35  I.  L.  T.  R.  3.  4 
See  Bankbe — Bankees  Act.    2. 

s.  10  40  I.  L.  T.  R.  137 

See  Bankee — Bankers  Act.     1. 

1765. 

5  &  6  Geo.  3  (Ir.),  c.  17,  ss.  1,  2,  3— Timber 

36  I.  L.  T.  R.  14  ;  2  N.  I.  J.  R.  127 

See  Landlord  and  Tbnant — Lease.  55. 

S  &  6  Geo.  3  (Ir.),  c.  20 — Public  Infirmaries  or 

Hospitals  [1901]  2  I.  R.  93 

See  Qtro  Warranto,    2. 

■ ss.  2,  5,  6  [1894]  1  I.  R.  26  ; 

28  I.  L.  T.  196 
See  County  Infiemaey. 

1771. 

11  &  12  Geo.  3  (Ir.),  c.  31— Grand  Canal  Co. 

16  I.  C.  L.  R.  532 

See  Local  Government — Roads.    46. 

1775. 
15  &  16  Geo.  3,  c.  21  31  I.  L.  T,  R.  380 

See  Ceiminal  Law — General.    24. 

« 

1778. 

19  &  20  Geo.  3  (Ir.),  c.  30— Tenantry 

[1907]  1  I.  R.  258 

See  Landlord  and  Tenant — Lease.  54. 

[1900]  1 1.  R.  417, 428 

See  Landlord  and  Tenant — Lease.  48. 

1781. 

21  &  22  Geo.  3,  c.  11— Habeas  Corpus 

48  I.  L.  T.  R.  95 
See  Criminal  Law  (Gbnbbal).    13. 
21  &  22  Geo.  3  (Ir.),  o.  20,  ss.  1,  4,  11 

35  I.  L.  T.  R.  130 
See  Practice — Crown  Debt. 

1783. 
23  &  24  Geo.  3  (Ir.),  c.  39       36  I.  L.  T.  R.  14  ; 

2  N.  I.  J.  R.  127 

See  Landlord  and  Tenant — Lease.  55. 


1785. 
25  Geo.  3  (Ir.),  c.  53,  s.  7        35  I.  L.  T.  R.  130 

See  Peacticb — Crown  Debt. 


1787. 

27  Geo.  3  (Ir.),  c.  35 — Preservation  of  Game 
See  Cases  under  Game,  and  Justices — 
Jurisdiction  (Petty  Sessions). 

[1895]  2  I.  R.  704;  29 1.  L.  T.  R.  6 

See  Game.     11. 

[1897]  2 1.  R.  238 

See  Game.    9. 

1902]  2  I.  R.  78;  35 1.  L.  T.  R.  173 

See  Game.     7. 

s.  10      [1894] 2 1. R.  12;  28LL.T.R.5 

See  Game.     10. 

Preservation  of  Game,  ss.  10,  19 

[1912]  2  I.  R.  44  ;  46 1.  L.  T.  R.  9 
See     Justices — Jueisdiction     (Petty 
Sessions).     130. 

Pursuit  of   Game — Evidence — Onus 

of  Proof  of  Consent  [1916]  2  I.  R.  180  ; 
50  I.  L.  T.  R.  53 
See  Tebspass.     11. 

Game  Act,  s.  10      [1917]  2 1.  R.  250  ; 

51  I.  L.  T.  R.  30 
jSee  Justices  —  Jurisdiction    (Petty 
Sessions).    56. 

Trespass  in  Pursuit  of  Game 

38  I.  L.  T.  R.  76 
;See  Justices  —  Jurisdiction      (Petty 
Sessions).    27. 

38  I.  L.  T.  R.  77 

<See  Practice — Abpbal.    3. 

ss.  10,  23  40  I.  L.  T.  R.  181 

See  Justices — Qttabtbe  Sessions.  2. 

ss.  10,  11  31 1.  L.  T.  R.  160 

See  Justices — Disqualification.    24. 

ss.  10,  11  [1907]  2 1.  R.  386  ; 

40  I.  L.  T.  R.  197 
See  Justices  —  Jurisdiction     (Petty 
Sessions).    30. 
B.  10  41  I.  L.  T.  R.  130 


See  Game. 

5. 

B.    10 

See  Game. 

6. 

[1901]  2  I.  R.  423 

s.  10 

See  Game. 

4. 

45  L  L.  T.R.  76 

s.  23 

40  I.  L.  T.  R.  141 

See  Justices — Quarter  /Sessions.    13. 
a.  23 — Recognisance     48 1.  L.  T.  R.  39 

See  JusTioES-^QuARTBR  Sessions.    5. 
s.  10  45  I.  L.  T.  R.  4 

See  Game.    3. 

Trespass  in  Pursuit  of  Game 

46  I.  L.  T.  R.  240 

See  Game.    2. 


1794. 

35  Geo.  3  c.  29,  s.  26  45 1.  L.  T.  R.  100 

jSee    Parliament — Franchise.    30. 

s.  26  45  I.  L.  T.  R.  101 

See    Parliament — Franchise.    23. 
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1798. 

38  Geo.  3,  c.  87 — ^Administration  of  Estates 

[1902]  2  I.  R.  499  ;  36  I.  h.  T.  R.  39 
See  Probate  (and  Administeation)^ — 
Revocation  of  Geant.    3. 

46  I.  L.  T.  R.  294 

See  Probate  (and  Administkation) — 
Grant  of  Administeation.    1. 

1799. 
40  Geo.  3  (Ir.),  c.  22,  s.  1  40  I.  h.  T.  R.  137 

See  Banker — Bankers  Act.     1. 
40  Geo.  3,  0.  90  3  N.  I.  J.  R.  324 

See  Land   Law  Acts — Chaeactee   of 

HOLDINS.      60. 

1802. 

42  Geo.  3,  c.  34 — Mountjoy  Square 

[1914]  1  I.  R.  43 

See  MotTNTjOY  Squaee  Act. 

1803. 

43  Geo.  3,  o.  55 — Defence  of  the  Realm 

[1900]  1  I.  R.  464 
See  Defence  Acts.     3. 

43  Geo.  3,  ^.  86,  s.  7  37  I.  L.  T.  R.  211 

See   Master    and    Seevant — Master's 
Liability.    23. 

1804. 

44  Geo.  3,  u.  95 — ^Defence  of  the  Realm 

[1900]  1  I.  R.  464 
See  Defence  Acts.    3. 

1805. 

45  Geo.  3,  0.  Ill,  s.  1 — Hospitals 

[1894]  1  I.  R.  26  ;   28  I.  L.  T.  196 

See  County  Infiemaey. 

1806. 

46  Geo.  3,  o.  148,  s.  59  45  I.  L.  T.  R.  179 

See  Gaming  and  Wageeing.    12. 

1814. 

54  G«o.  3,  c.  159,  ss.  14,  28 — Harbours 

[1914]  2  I.  R.  125 
See     Justices — Jueisdiotion     (Petty 
Sessions).    88. 
1815. 

55  Geo.  3,  c.  19,  s.  67  33  I.  L.  T.  R.  59 

See  Mortgage  (Genbeal).    12. 
55  Geo.  3,  c.  90 — Limitation  of  Time — Canal 
Companies  28  I.  L.  T.  R.  113 

See    Limitations,    Statute    op — Pee- 
soNAL  Action.    8. 

55  Geo.  3,  o.  104,  s.  15— TippHng 

[1901]  1  I.  R.  239  ; 
1  N.  I.  J.  R.  1  ;   33  I.  L.  T.  R.  59 
See  MoETGAGE  (Geneeal).     11,  12. 

1816. 

56  Geo.  3,  o.  56,  s.  115 — Legacy  Duty 

[1896J  2  I.  R.  418 

See   Revenue — Estate   Duty.    6. 


1820. 
I  Geo.  4,  0   52,  s.  13 

See  Haeboue.    2. 


31  I.  L.  T.  439 


1823. 

4.  Geo.  4,  0.  33,  s.  17 — County  Treasurers 

[1915]  1  I.  R.  276 
SeeMoETGAGE — JudgmbntMoetqage.  3 
4  Geo.  4,  0.  36 — House  of  Commons 

29  I.  L.  T.  R.  23 
See  Parliament — Feanohisb.     34. 

s.  1  (2)  [1911]  2  I.  R.  170  ; 

45  I.  L.  T.  R.  102 
See  Parliament — Franchise.     28. 

8.  1 — Parliamentarv  Franchise 

46  I.  L.  T.  R.  155 
See  Parliament — ^Franchise.    35. 
4  Geo.  4,  c.  83— Factor        35  I.  L.  T.  R.  221  ; 
36 1.  L.  T.  R.  58  ;  2  N.  1.  J.  R.  120, 121 
See  Factor. 

4  Geo.  4,  u.  99 — Composition  for  Tithes 

See  Cases  under  Tithe  Rentchargb — 
Variation. 

1824. 

5  Geo.  4,  o.  63  "  32  I.   L.  T.   R.   48 

See  Tithe  Rentohaegb    Vaeiation.  9. 

5  Geo.  4,  0.  83,  s.  3 — Vagrancy 

[1902]  2  I.  R.  112  ; 
34  I.  h.  T.  R.  171  ;  1  N.  I.  J.  R.  3 

1825. 

6  Geo.  4,  c.  81,  s.  21 — Excise  Duties 

[1895]  2  I.  R.  104, 119 
See  Licensing  Acts — Licensing   Cbe- 
tificatb.    73. 

39 1.  L.  T.  R.  89;  5  N.  I.  J.  R.  55 

See  Licensing  Acts — ^Transfer.    6. 

Excise  Duties        [1909]  2  I.  R.  132 

See  Licensing  Acts — Licensing   Cee- 

TIFICATE.     71. 

38LL.T.R.26;4N.LJ.R.58 

See  Licensing  Acts — Teansfee.  7. 
34  I,  L.  T.  R.  21 

See  Licensing  Acts — Offences.  45. 
35 1.  L.  T.  R.  10 

See  Licensing  Acts — Offences.    46. 

1826. 

7  Geo.  4.  29,  s.  3— Subletting 

[1895]  2  I.  R.  504  ;  29  I.  L.  T.  R.  2 
See  Landloed  and  Tenant — Lease.  13. 

— 31  I.  L.  T.  321 

See  Land  Law  Acts — Sue-letting.     8. 

s.  2  [1896]  2  I.  R.  194  ; 

[1897]  2  I.  R.  130 
See  Land  Law  Acts — Subletting.    12. 
7  Geo.  4,  0.  29,  s.  3 — Landlord  and  Tenant 

[1905]  1  I.  R.  1  ;   [1906]  1  I.  R.  20 
/See  Landloed  AND  Tenant — Lease.    19. 

[1905]  1 1.  R.  1 ;  [1906]  1 1.  R.  20 

See  Landloed  and  Tenant — Lease.  19. 
7  Geo.  4,  u.  74,  a.  59 — State  Document — Privi- 
lege 17  I.  C.  L.  R.  55 
See  Peaoticb — Discovery.    46. 

1826-27. 

7  &  8  Geo.  4,  u.  53,  s.  78— Excise 

48  I.  L.  T.  R.  42 
See  Peaoticb — Ceetioeaei.    20. 
7  &  8  Geo.  4,  c.  53,  a.  83— Excise— Justice  of 
the  Peace  [1897]  2  I.  R.  248 

(See  Justioes-^Quartbr  Sessions.  16. 
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1828. 
9  Geo.  4,  0.  7  [1907]  2  I.  R.  235  ; 

41  r.  L.  T.  R.  55 

jSfee  Practice — Receivbe.    12. 


1829. 

10  Geo.  i,  0.  7 — Roman  Catholic  Relief 

[1901]  1 1.  R.  394  ;  35  I.  L.  T.  R.  238 

See  WiLii— Specific  Bequest.    2. 

ss.  28,  34  [1899]  1  I.  R.  508 

See  Will — Condition.    4. 

[1905]  1  I.  R.  119  ;  39  I.  L.  T.  R.  17 

See  Monastic  Obdbe.    2. 

Roman  Catholic  Relief 

[1906]  1  I.  R.  505,  539 
See  Monastic  Oeder.    1. 

Roman    Catholic    Relief — ^Monastic 

Orders  [1914]  1  I.  R.  76,  305 

See  Charity — Gift  to.    32,  33. 
Roman  CathoUo  Relief 

[1913]  1  I.  R.  276 
See  Charity — Gift  to.    2. 


1831. 

1  &  2  Wm.  4,  c.  37— Truck  Act 

[1908]  2  I.  R.  504 
See  Master  and  Servant — Truck  Acts. 
1. 
1  &  2  WiU.  4,  c.  44  31  I.  L.  T.  R.  380 

See  Criminal  Law  (General).    24. 
1  &  2  Wm.  4,  c.  55,  s.  17— Illicit  Distillation 

17  I.  C.  L.  R.  641 
See  Revenue — Offences.     1. 

Excise 

31  I.  L.  T.  R.  156 
iSee    Justices — Jurisdiction    (Petty 
Sessions).    61. 

ss.  23,  29  [1897]  2  I.  R.  248 

See     Justices  —  Quaetee     Sessions. 
16. 
1  &  2  Wm.  4,  c.  65,  s.  24       31  I.  L.  T.  R.  145 
See  Lunatic.    1. 


1832. 
2  &  3  Wm.  4,  c.  16,  s.  10— Excise 

36  I.  L.  T.  R.  24  ;  2  N.  I.  J.  R.  12 
See  Revenue — Offences.    2. 
2  &  3  Wm.  4,  c.  17,  s.  2— Sub-letting 

[1899]  2  I.  R.  299 
See  Land  Law  Acts — Sub-letting.  10. 
2  &  3  Wm.  4,  c.  71 — Prescription 

[1898]  2  I.  R.  532  ;  [1900]  2  I.  R.  664 
iSee  Easement.    2. 

Prescription  [1913]  2  L  R.  322 

/See  Way.    2. 
2  &  3  Wm.  4,  0.  119— Composition  for  Tithe 
See  Cases  under  Tithe  Rentohaege. 

. Tithe  Composition,  ss.  17,  24 

[1912]  1  I.  R.  298  ;  46 1.  L.  T.  R.  167 
See  Tithe  Bentoearoe.    9. 


1833. 
3  &  4  Wm.  4,  o.  27,  ss.  2,  3      [1911]  1  I.  R.  271 
iSee  Bentchaege.    4. 

ss.  2,  3, 24, 40 — Limitation  of  Actions 

[1894]  1  I.  R.  158 
See  Judgment.     1. 
ss.  2,  14  [1892]  2  L  R.  82  ; 

30  I.  L.  T.  R.  21 
See  Limitations,  Statute  op — Realty. 

24. 

— ss.  2,  14,  34,  40 

[1911]  1 1.  R.  153  ;  45  I.  L.  T.  R.  151 
See  Limitations,  Statute  of — Realty. 
28 

■  - —  ss.  2,  24,  40  [1896]  1  I.  R.  590  ; 

30  I.  L.  T.  R.  71 
See  Limitations,  Statute  of — Realty. 
30. 

SB.  2,  25 — Limitations 

[1909]  1  I.  R.  136,  140,  390 
See  Limitations,  Statute  of — ^Trusts. 
3,4. 

ss.   2,  40 — Limitation  of  Actions — 

Claim  by  Legal  Mortgagee  for  Principal 

and  Interest  [1911]  1  I.  R.  153  ; 

45  I.  L.  T.  R.  151 

See  Limitations,  Statute  of — Realty. 

28. 

s.  3 — Statute  of  Limitations 

[1908]  1 1.  B.  529, 535;  42 1.  L.  T.  R.  150, 18S 
See  Limitations,  Statute  of — Realty. 
50. 

ss.  3,  4  [1899]  2  I.  R.  344 

See  Limitations,  Statute  of — Realty. 
16. 

ss.  3,  34  [1918]  1  I.  R.  140 

See  Limitations,  Statute  of — Realty. 
45. 

32  I.  L.  T.  R.  143 

See   Land    Purchase   Acts — Superior 
Interest.    37. 

s.  6  33  I.  L.  T.  B.  179 

See  Limitations,  Statute  of — Realty. 
6. 
s.  7  [1897]  1  I.  B.  307,  315  ; 

31  L  L.  T.  131 
See  Lands  Clauses  Acts — Compulsory 

POWBES.      9. 

Real  Property  Limitation 

[1915]  1  I.  B.  296 

See  Limitations,  Statute  of — Realty. 
48. 


s.  9 — ^Dower 

See  Dower.    2. 
s.  14 


48  I.  L.  T.  B.  139 


38  I.  L.  T.  B.  184  ; 
5  N.  I.  3.  B.  28 

See  Limitations,  Statute  of — Realty  . 

23. 

s.  20 — Joint  Owners 

40  L  L.  T.  B.  88 
See  Limitations,  Statute  of — Realty. 

22. 

ss.  21,  34 — Limitations 

[1913]  1  I.  B.  539 
See  PowBE — Execution.    28. 

a.  25— Limitation  [1918]  1  I.  B.  68 

See  Annuity.    5. 
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3  &  4  Wm.  4, 0.  27,  a.  28  4  N.  I.  J.  R.  218 

See  Mortgage  (General).    54. 

38  I.  L.  T.  H.  188 

iSee  Mortgage  (General).    55. 

—  8.  34  [1900]  2  I.  R.  565  ; 

34  1.  L.  T.  R.  27,  84 
See  Estoppel.    11. 

[1905]  1  I.  R.  1  ;   [1906]  1  I.  R.  20 

See  Limitations,  Statute  of — Realty. 
25. 

— [1909]  1  I.  R.  360 

iSee  Limitations,  Statute  op — Realty. 
27. 

—  s.  40  30  I.  L.  T.  R.  18 

See  Limitations,  Statute  op — Personal 
Action.     6. 

ss.  40-42      [1906]  1  I.  R.  220,  224  ; 

40  I.  L.  T.  R.  69 
See  Power— Execution  of.    21. 

—  s.  40  [1897]  2  I.  R.  614 

S'ee Limitations,  Statute  op — Personal 
Action.    13. 

s.  42  [1897]  1  I.  R.  556 

iSee  Limitations,  Statute  op — Personal 
Action.    17. 

[1903]  1  I.  R.  348 

See  Limitations,  Statute  of — Personal 
Action.    24. 

[1911]  1  I.  R.  16  ;  44  I.  L.  T.  R.  243 
See     Land     Purchase     Acts — Incum- 
brance.   2. 

[1905]  1  1.  R.  588 

See  Limitations,  Statute  of — Personal 
Action.    23. 

[1913]  1  I.  R.  337 

See  Mortgage  (General).    15. 

Statute  of  Limitations 

48  I.  L.  T.  R.  243 
See  Estoppel.     8. 
3  &  4  Wm.  4,  c.  37 — Church  Temporalities 

[1894]  2  I.  R.  224 
See  Land  Law  Acts — Redemption  op 
Rent  (Ireland)  Act,  1891.     13. 

Church  Temporalities 

[1907]  1  I.  R.  5,  7 
See  Landlord   and  Tenant  —  Lease. 
25. 

s.  138 — Church  Temporahties 

[1908]  1  I.  R.  446 
See  Variable  Rent.     2. 


s.  142  [1904]  2 

See  Variable  Rent.    3. 
3    &   4  Wm.  4,  u.  42,  ».   3 

45  I.  L. 
See  Limitations,  Statute  op — '. 
Action.    12. 

[1897]  2 

See  Limitations,  Statute  of — '. 
Action.    13. 

45  I.  L, 

See  Limitations,  Statute  of — ' 
Action.     12. 

[1897]  2 

See  Limitations,  Statijtb  of- 
Action.     13. 


I.  R.  502 


T.  R.  264 

Personal 

I.  R.  614 

Personal 

T.  R.  264 

Personal 

I.  R.  614 

Personal 


3  &  4  Wm.  4,  0.  68,  s.  1 — Licensing 

38  1.  L.  T.  R.  25  ;  4  N.  I.  J.  R.  66 

See  Licensing  Acts — ^Transfer.    8. 

[1917]2I.R.347;51I.L.T.R.142 

See  Licensing   Acts — Licensing   Cer- 
tificate.   56. 

ss.  1,  2,  13  29  I.  L.  T.  R.  100 

See  Licensing  Acts — Transfer.  11. 

B.  2  30  I.  L.  T.  R.  6 

See  Licensing  Acts — Licensing   Cer- 
tificate.   34. 

45  I.  L.  T.  R.  37 

See  Licensing  Acts — Licensing   Cer- 
tificate.   35. 

[1900]2I.R.388;34I.Ii.T.R.8 

See  Licensing  Acts — Licensing   Cer- 
tificate.   33. 

[1901]  2  I.  R.  497,  502  ; 

35  I.  L.  T.  R.  109  ;  1  N.  I.  J.  R.  42,  89 
See  Licensing  Acts — Licensing   Cer- 
tificate.    63. 

37  I.  L.  T.  R.  31 

See  Licensing   Acts — Licensing   Cer- 
tificate.   61. 

ss.  2,  4  38  I.  L.  T.  R.  264 

See  Licensing  Acts — ^Transfer.    3. 

ss.  2,  4,  5  [1902]  2  I.  R.  252 

See  Licensing   Acts — Licensing   Cer- 
tificate.    11. 

s.  3    38LL.T.R.26;  4N.I.J.R.58 

See  Licensing  Acts — Transfer.    7. 
s.  4  I.  L.  T.  R.  35  ; 

1  N.  I.  J.  R.  68 
See   Licensing   Acts — Licensing   Cer- 
tificate.    72. 

33  I.  L.  T.  R.  14 

See  Licensing   Acts — Licensing   Cer- 
tificate.   74. 

_ [1904]  2 1.  R.  75;  37 1.  L.  T.  R.  202 

See  Justices — Disqualification.    12. 

[1904]  2  I.  R.  298  ; 

38  I.  L.  T.  R.  92  ;  4  N.  I.  J.  R.  115 
See  Licensing  Acts — Transfer.    5. 

s.  5  [1913]  2  I.  R.  332  ; 

47  I.  L.  T.  R.  110 
See  Licensing   Acts — Licensing   Cer- 
tificate.   29. 
3  &  4  Wm.  4,  c.  69,  o.  2  36  I.  L.  T.  R.  106  ; 

2  N.  I.  J.  R.  59 
See  Justices — Disqualification.    20. 

3  &  4  Wm.  4,  u.  74,  s.  47 — ^Fines  and  Recoveries 
[1910]  1  I.  R.  1 
See  Disentailing  Deed. 
3  &  4  Wm.   4,    c.    91,    s.    18— Jury 

16  I.  C.  L.  R.  428 
See  Criminal  Law — Practice.    9. 
3  &  4  Wm.  4,  c.  104 — Administration  of  Estates 
[1909]  1  I.  R.  347 
I  See  Dower.    1. 

3  &  4  Wm.  4,  c.  105,  s.  2— Dower 

[1899]  1 1.  R.  416, 435  ; 
32  I.  L.  T.  R.  90 
See  Dower.    4. 

s.  5  [1909]  1  I.  R.  374 

See  Dower.    1. 
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1834. 

4  &  5  Wm.  4,  c.  61 — Bridges 

[1905]  II.  R.  307, 330 
See  Bridge. 
4  &  5  Wm.  4,  0.  90 — Churoli  Temporalities 

[1894]  2  I.  R.  224 

See  Land'  Law  Acts — Redemption  of 

Rent  (Ireland)  Act,  1891.     13. 

4  &  5  Wm.  4,  c.  92,  ss.  1,  12,  16— Fines  and 

Recoveries  [1915]  1  I.  R.  387,  395, 406 

See  Rentcharge.     1,  2. 

(Ir.),  B.  45  [1910]  1  I.  R.  1 

See  Disentailing  Deed. 

ss.  68,  81  32  I.  L.  T.  R.  96 

See    Husband     and     Wife — Married 
Women's  Property  Acts.    9. 


31  I.  L.  T.  R.  3 


1835. 

5  &  6  Wm.  4,  c.  55,  s.  6 

See  Sheriff.     26. 

1836. 

6  &  7  Wm.  4,  0.  13,  s.  15 — Execution  of  Distress 

Warrant  by  Police 

[1916]  2  I.  R.  393  ;  50  I.  L.  T.  R.  18 
See  Small  Debts. 

31 1.  L.  T.  R.  170 

See  Grand  Jury — Presentment.    3. 
6  &  7  Wm.  4,  u.  13,  o.  31— Constabulary 

28  I.  L.  T.  R.  107 
See  Licensing  Acts — Offences.    35. 
6&7Wm  4,0  29— DubUn Police  46I.L.T.R.192 
See     Justices — Jurisdiction     (Petty 
Sessions).    76. 
6  &  7  Wm  4,  u  31— Church  Building 

[1914]  1 1.  R.  321,  344 
See  Ecclesiastical  Law.     1. 
6  &  7  Wm  4,  0  38,  s  8  45  I.  L.  T.  R.  5 

See  Licensing  Acts — Offences.  15. 
6  &  7  Wm  4,  u  99— Church  Temporalities 

[1894]  2  I.  R.  224 
See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    13. 

[1907]  1  I.  R.  5,  7 

See  Landlord  and  Tenant — Lease.  35. 

s.  2  [1908]  2  I.  R.  308 

See  Landlord  and  Tenant — Lease.   37. 

— [1908]  1 1.  R.  446 

See  Variable  Rent.    2. 
6  &  7  Wm.  4,  c.  116— Grand  Jury 

32  I.  L.  T.  R.  32 
See  Malicious  Injury.    5,   12. 

[1901]  2 1.  R.  255,  261  ; 
34  I.  L.  T.  R.  201  ;  1  N.  I.  J.  R.  27 
See  Malicious  Injury.    28. 

Apportionment  of  Compensation 

[1918]  2  I.  R.  20 
See  Malicious  Injury.    3. 

1.  11,  135  31  I.  L.  T.  36  ; 

32  I.  L.  T.  R.  45 
See  Malicious  Injury.    63,  66. 

ss.  20,  52  28  I.  L.  T.  R.  80 

See  Grand  Jury — Roads.    13. 

3.  39  36  I.  L.  T.  R.  82 

See     Local      Government — Existing 
Officer.    1. 


6  &  7  Wm.  4,  c.  116.,  s.  39  2  N.  I.  J.  R.  76 

See  Local  Government — Officer.    2. 

s.  45  [1898]  2  I.  R.  335,  350  ; 

31  I.  L.  T.  K.  173 
See  Quo  Warranto.     1. 

ss.  50,  55  28  I.  L.  T.  R.  139 

See     Local      Government  —  Roads. 
34. 

■  ss.  50,  56 

[1905]  2 1.  R.  415, 542  ;  1  N.  I.  J.  R.179, 180 
See  Negligence.    13. 

ss.  51,  133  31  I.  L.  T.  R.  85 

See  Grand  Jury — Presentment.    6. 


s.  60 

See  Highway. 

See  Way.    3. 

ss.  64,  162 


18. 


[1918]  1  I.  R.  402 
32  I.  L.  T.  R.  47 

48  I.  L.  T.  R.  211 

See  Insurance  (National). 

ss.  69,  76,  79,  110     34  I.  L.  T.  R.  4S 

See  Courthouse. 

ss.  85,  86  [1894]  1  I.  R.  26  x 

28  I.  L.  T.  196 
See  County  Infirmary. 

s.  106  1  N.  I.  J.  R.  88 

See  Malicious  Injury.     69. 

s.  106  36  I.  L.  T.  R.  231  ; 

37  I.  L.  T.  R.  129  ;  3  N.  I.  J.  R.  225 
See  Maiming — Compensation  foe.    8. 

[1903]  2  I.  R.  445  ; 

36  I.  L.  T.  R.  42  ;   2  N.  I.  J.  R.  98 

See  Maiming — Compensation  for.    1 . 

34  I.  L.  T.  R.  165 

See  Maiming — Compensation  for.    6. 

34  I.  L.  T.  R.  75 

See  Maiming — Compensation  foe.    9. 

42  I.  L.  T.  R.  197 

See  Maiming — Compensation  for.    5. 

3  N.  I.  J.  R.  87 
See  Maiming — Compensation  for.    3. 

4  N.  I.  J.  R.  159 

See  Maiming — Compensatkion  fob.    7. 

[1908]  2  I.  R.  61 ; 

41 1.  L.  T.  R.  174  ;  42  I.  L.  T.  R.  1 

See  Maiming — Compensation  for.    4. 

51  I.  L.  T.  R.  62 

See  Peace  Officer.     1 . 

s.  110  32  I.  L.  T.  R.  104 

See  Sheriff.    34. 
s.  115  2  N.  I.  J.  R.  75 

See  Local  Government — Officer.    2. 

s.  119  [1897]  2  I.  R.  143  ; 

31  I.  L.  T.  R.  39 

See  Highway.    17. 

s.  130        [1895]  2  I.  R.  158,  493  ; 

28  I.  L.  T.  R.  149 

See  Grand  Jury — Roads.  3. 

29  I.  L.  T.  R.  65 

See  Grand  Jury — Roads.    4. 

s.  135  28  I.  L.  T.  R.  39 

See  Malicious  Injury.    35. 

2  N.  I.  3.  R.  253 

See  Malicious  Injury.    26. 

28  I.  L.  T.  R.  138 

See  Malicious  Injury.    29. 
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6  &  7  Wm.   4,  0.    116,  s.   135 

28  I.  L.  T.  R.  39,  81 
See  Malicioits  Injuey.    35,  62. 

— -  29  I.  L.  T.  R.  98 

See  MALiciotrs  Injury.    72. 

30  I.  L.  T.  R.  12 

See  Malicious  Injury.    92. 

31  I.  L.  T.  R.  97 

See  Malicious  Injury.    73. 

32  I.  L.  T.  R.  142 

See  Malicious  Injury.    65. 

33  I.  L.  T.  R.  81,  87,  114,  176 

See  Malicious  Injury.    6,  16,  60,  76. 

34  I.  L.  T.  R.  11 

See  Malicious  Injury.    20. 

39  I.  L.  T.  R.  184 

See  Malicious  Injury.    14. 

40  I.  L.  T.  R.  132 

See  Malicious  Injury.    84. 

42  I.  L.  T.  R.  71 

See  Malicious  Injury.    47. 

48  I.  L.  T.  R.  58 

See  Malicious  Injury.    30. 

[1909]  2  I.  R.  125  •,'  43  I.  L.  T.  R.  29 

See  Malicious  Injury.    34. 

[1910]  2  I.  R.  25,  666  ; 

44 1.  L.  T.  R.  4, 239 
See  Malicious  Injury.    23. 

45  I.  L.  T.  R.  169 

See  Malicious  Injury.    85. 

[1915]  2  I.  R.  85 

See  Malicious  Injury. 

35  I.  L.  T.  R.  110; 

1  N.I.  J.  R.  107 
See  Malicious  Injury.    57. 

s.  137  2  N.  I.  J.  R.  100,  102 

See  Malicious  Injury.    71,  83. 

41  I.  L.  T.  R.  120 

See  Malicious  Injury.    39. 

42  I.  L.  T.  R.  82 

See  Malicious  Injury.    37. 

[1909]  2  I.  R.  674  ; 

43  I.  L.  T.  R.  178 
See  Malicious  Injury.    58. 

47  I.  L.  T.  R.  166 

See  Malicious  Injury.    43. 

47  I.  L.  T.  R.  302 

See  Malicious  Injury.    86. 

48  I.  I-.  T.  R.  205 

See  Malicious  Injury.    41. 

50  I.  L.  T.  R.  212 

See  Malicious  Injury.    38. 

51  I.  L.  T.  R.  39 

See  Malicious  Injury.    1 . 

ss.  137,  174         32  I.  L.  T.  R.  31 

See  Malicious  Injury.    77. 
s.  140 — ^Malicious    Injuries — ^Appor- 
tionment of  Compensation 

2  N.  I.  J.  R.  288 
See  Malicious  Injury.    21. 

41  I.  L.  T.  R.  80 

See  Malicious  Injury.    7. 

51  I.  L.  T.  R.  216 

See  Malicious  Injury.    4. 


6  &  7  Wm.  4,  0.  116.  s.  142 

[1911] 2 1.  R.  154, 474 ;  45 1.  L.  T.  R.69, 167 
See       Local       Government — County 
Purposes. 

s.  145  [1894]  2  I.  R.  199 

See  Grand  Jury — Cess.    1. 

S3.  145,  199        31  I.  L.  T.  321,  357 

See  Grand  Jury — Cess.    6. 

—  s.  147  [1895]  2  I.  R.  460  ; 

29  I.  L.  T.  R.  85 
See  Grand  Jury — Cess.    3. 

—  30  I.  L.  T.  R.  74 

See  Quo  Warranto.  3. 
a.  152         29  I.  L.  T.  R.  109 

See  Poor  Rate — Recovery.  1. 

[1902]  2  I.  R.  536  ; 

35  I.  h.  T.  R.  158  ;  1  N.  I.  J.  R.  230 

See  Poor  Rate — Recovery.  4. 

45  I.  L.  T.  R.  249 

See  Local  Government — Rates.    11. 

s.  153  [1894]  1  I.  R.  48 

See  Grand  Jury — Cess.    10. 

s.  161  35  I.  L.  T.  R.  44 

See  Local  Government — Roads.    44. 

s.  162  4  N.  I.  J.  R.  22 

See  Local  Government — Roads.    1 7. 
See    Justices — Jurisdiction    (Petty 
Sessions).    67. 

35  I.  L.  T.  R.  134,  234 

See  Local  Government  —  Roads.    11, 
45. 

39  1.  L.  T.  R.  91; 

5  N.  I.  J.  R.  116 
See    Justices  —  Jurisdiction    (Petty 
Sessions).    68. 

—  39  I.  L.  T.  R.  256 

See  Local  Government — Roads.     36. 

[1907]2I.R.389;41LL.T.R.75 

See  Local  Government — Roads.    51. 

[1908]  2  I.  R.  1 ;  40 1.  L.  T.  R.  120 

See  Local  Government — Roads.    20. 

43  I.  L.  T.  R.  242 

See  Local  Government — Roads.     16. 

s.  162  44  I.  L.  T..  R.  267 

See  Local  Government — Roads.    19. 

[1908]  2 1.  R.  1, 285 

See  Local  Government — Roads.    18. 

[1910]  2 1.  R.  544;  44 1.  L.  T.  R.  146 
45  I.  L.  T.  R.  156,  275,  276,  note 

See  Local  Government — Roads.    49. 
46  I.  L.  T.  R.  299 

See  Local  Government — ^Roads.  29. 

s.  162 

48  I.  L.  T.  R.  237  ;  49  I.  L.  T.  R.  17 

See  Local  Government — Roads.    21. 
50  I.  L.  T.  R.  40 

See  Local  Government — Roads.   22. 
51  I.  L.  T.  R.  182 

See  Practice — Certiorari.    22. 

[1913]  2  I.  R.  468  ; 

47  I.  L.  T.  R.  270 

See  Local  Government — Roads.  26. 
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6  &  7  Wm.  4,  0.  116,  s.  162, 

[1912]  2 1.  R.  162, 283  ;   46  I.  h.  T.  R.  31 

See  Local  Government — Roads.   26. 

[1916]  2 1.  R.  573, 579  ; 

50 1.  L.  T.  R.  118 

See  Local  Government — Roads.  27. 
[1916]  2  I.  R.  313,  320 

See  Local  Government — Roads.    28. 


1837. 

7  Wm.  4,  and  1  Viot.  o.  2 — Riotous  and  Tumul- 
tuous Assemblies  [1901]  2 1.R.  255,261 ; 
34  I.  L.  T.  R.  201  ;  1  N.  I.  J.  R.  27 
See  Malicious  Injurt.    28. 
7  Wm.  4,and  1  Vict.c.  8,  s.  137— Grand  Jury  (Ir.) 
50  I.  L.  T.  R.  212 
See  Malicious  Injury.    38. 
7  Wm.  4,  and  1  Vict.  o.   25— Dublin  Police 
District  [1899]  2  I.  R.  310 

See  Criminal  Law  (General).    9. 

s.  27 

[1917]  2  I.  R.  45  ;  50  I.  L.  T.  R.  210 

See  Reformatory  School. 
7  Wm.  4,  and  1  Viot.  o.  26,  s.  6— Wills 

[1895]  1 1.  R.44, 63  ;  [1896]  1 1.  R.  243 

See  Special  Occupancy.    2. 

g_   9 

[1907]  2 1.  R.  480  ;  41 1.  L.  T.  R.  123 

See  Probate  (and  Administration) — 
Grant  op  Probate.    2. 

Wills  [1915]  2  I.  R.  362 

See  Probate  (and  Administration) — 
Grant  ob  Probate.    20.  «* 

41  I.  L.  T.  R.  160 

See  Probate  (and  Administration) — 
Grant  op  Probate.    23. 

s.  15  34I.L.T.R.43 

See  Will — Specific  Bequest.    12. 

[1905]  1  I.  R.  51  ; 

38  I.  L.  T.  R.  252  ;  5  N.  I.  J.  R.  9 
See  Secret  Trust.    2. 

39  I.  L.  T.  R.  6 

See  Will — Words.    4. 

— [1911]  1 1.  R.  137, 143;  45 1.  L  T.R.44 

See  Will — Aooblebation. 

s.  20  [1905]  2  I.  R.  540  ; 

5  N.  I   J.  R.  215 
See   Probate  (and  Administration) — 
Revocation  of  Will.    1. 

s.  24  [1909]  1  I.  R.  124 

See  Will — Speaking  from  Death.    1. 

ss.  24,  27  [1895]  1  I.  R.  205 

See  Power — Execution.    2. 

s.  27  [1898]  1 1.  R.  139, 144  ; 

32  I.  L.  T.  95 
See  Power — Execution.    1 1 . 

s.  28  [1914]  1  I.  R.  86 

See  Will — Estate  in  Realty.    4. 

ss.  28,  33  31  I.  L.  T.  R.  129 

See  Will — Estate  in  Realty.    25. 


7  Wm.  4  and  1  Viot.  o.  26,  s.  29 

32  I.  L.  T.  R.  41 

See  Will — Absolute  Gift.    24. 
[1911]  1  I.  R,  177, 187 

See  Will — Estate  in  Realty.    2. 

[1916]  1  I.  R.  51  ; 

50  I.  L.  T.  R.  50 

See  Will — Estate  in  Realty.    1. 

[1917]  1  I.  R.  1;  50  I.  L.  T.  R.  218; 

[1918]  1  I.  R.  227 

See  Annuity.    1. 
46  I.  L.  T,  R.  4 

See  Will — Conversion.     1 
s.  33  [1918]  1  I.  R.  394 

See  Will — Lapse. 


1837-8. 
1  &  2  Viot.  0.  28,  s.  4 — Sale  of  Bread 

[1905]  2 1.  R.  258  ;  38 1.  L.  T.  R.  40  ; 

4  N.  I.  J.  R.  64 
See  Bread.    1. 

[1915]  2  I.  R,  342 

See  Bread.    2. 
1   &  2  Vict.  c.  56— Poor  Relief 

29  I.  L.  T.  R.  109 
See  Poor  Rate — Recovery.    1. 

2  N.  I.  J.  R.  109 

See    Local    Government  —  Officer. 
12. 

[1905]  2  I.  R.  154;  38  I.  L.  T.  R.  207 

See  Local  Government — ^Rates.    25. 

[1911]  2  I.  R,  579 

See  Poor  Rate — Exemption.    20. 

[1917]  1  I.  R.  123 

See  Poor  Rate — Adjustment  of  Rent. 
5. 

[1916]  2  1.  R.  77 

See  Poor  Rate — Exemption.    16. 

[1905]  2  I.  R.  154  ;  38  I.  L.  T.  R.  207 

See  Local  Government — Rates.    25. 

ss.  27,  32  37  I.  L.  T.  R.  158 

See   Master    and   Servant — Master's 
Liability.    15. 

ss.  35,  61,  66,  89,  90 

[1897]  1  I.  R.  272 
See  Poor  Law — Guardians.    1. 

8.  49 

[1908]  2  I.  R.  343  ;  41  I.  L.  T.  R.  86 
See  Infant — Religion. 

s.  53  30  I.  L.  T.  R.  156 

See  Husband   and   Wife — Husband's 
Liability.    2. 

ss.  53,  54 

[1905]  2 1.  R.  585  ;  39 1.  L.  T.  R.  92  ; 

5  N.  I.  J.  R.  123 
See  Blind  Child. 

s.  61  34  I.  L.  T.  R.  176 

See  Poor  Rate — Occupation.    12. 

52  I.  L.  T.  R.  128 

See  Fishery.    4. 
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63 

Rate — Exemption. 


2,     3, 


1  &2Viot.o  56,  s. 
See    Poor 
10,  13. 

[1897]  2  I.  R.  516  ; 

30  I.  L.  T.  R.  129 
See  Poor  Rate — Exemption.    14. 

38  I.  h.  T.  R.  196 

See  Poor  Rate — Exemption.    10. 
■- 39  I.  L.  T.  R.  59 

See  Poor  Rate — Exemption.    21. 
49  I.  L.  T.  R.  11 

See  Local  Government — Rates.    30. 
49  I.  L.  T.  R.  103 

jSee  Poor  Rate — Exemption.    3. 
[1899]  2  I.  R.  214 

See  Poor  Rate — Exemption.    13. 

[1916]  2  I.  R.  77,  95 

Exemption.    16. 


See  Poor  Rate 
s.  65  [1917] 


2  I.  R.  86,  621; 
51  I.  L.  T.  R.  41 

See  Local  Government — Rates.     36. 
s.  71  3  N.  I.  J.  R.  249 

See  Poor  Rate — Oocitpation.    13. 

as.  71,  124  [1896]  2  I.  R.  228  ; 

29  I.  L.  T.  R.  131 

See  Poor  Rate — Occupation.    4. 

39  I.  L.  T.  R.  198  ; 

5  N.  I.  J.  R.  240 
See  Poor  Rate — Occupation.  5. 

-  s.  73        [1902]  2  I.  R.  536  ; 
35  I.  L.  T.  R.  156  ;  1  N.  I.  J.  R.  230 

See  Poor  Rate — Recovery.  4. 

45  I.  L.  T.  R.  249 

See  Local  Government — ^Rates.    11. 


—  s.  76 
fee     Tithe 

PROM.      1 . 


jSfee    Tithe 

prom.     2. 

B.  78 


[1899]  1  I.  R.  191  ; 

33  I.  L.  T.  R.  8 

Rentohaeqb — Deduction 

[1900]  1  I.  R.  68  ; 

34  I.  L.  T.  R.  4 

Rbntcharoe — Deduction 


34  I.  L.  T.  R.  163 

See  Poor  Rate  Collector.    3. 

ss.  94,  95  [1898]  2  I.  R.  57  ; 

33  I.  L.  T.  R.  57 
See  Poor  Law — Guardians.    4. 

ss.  94,  114,    115 

[1898]  2  I.  R.  683 
See  Local  Government — Audit.    1. 

s.  107  [1904]  2  I.  R.  374  ; 

38  I.  L.  T.  R.  108 
See  Local  Government — ^Rates.    7. 
1  &  2  Vict.  c.  98,  o.  1 — Conveyance  of  Mails 
[1907]  2  I.  R.  242 
See  Mails. 
1   &  2  Vict.  0.   109— Tithes 

[1898]  1  I.  R.  20,  42  ; 
30  I.  L.  T.  R.  109,  114 
See    Tithe      Rentcharbb^ — Liability 
to.    6. 

ss.  7,  8  [1896]  2  I.  R.  442 

See     Tithe     Rentohaege — Liability 
to.    8. 


1  &  2  Viot.  0.  109,  ss.  7,  9 

[1903]  1  I.  R.  429  ; 

37  I.  L.  T.  R.  128  ;  [1904]  1  I.  R.  272 

.See  Tithe  Rentcharge — Liability  to.  1 . 

ss.  7, 10  [1912]  1  I.  R.  298  ; 

46   I.  L.  T.  R.  167 
See  Tithe  Rentohaege.    9. 

s.  9  [1911]  1 1.  R.  317  ; 

45  I.  L.  T.  R.  234 

See  Land   Purchase  Acts— Superior 
Interest.    61. 

s.  32 

See  Tithe  Rentcharge — Variation,    3, 
4,  6,  9. 


1839. 

2  &  3  Viot.  u.  61,  s.  58 — Shannon  Navigation 
17  I.  C.  L.  R.  660 
jSee  Shannon  Navigation. 
41  I.  L.  T.  R.  130 

See  Game.     5. 


1840. 

3  &  4  Vict.  u.  97,  s.  16 — Railway  Regulation 
17  I.  C.  L.  R.  103 
See  Railway — By-law.     1 

42  I.  L.  T.  R.  239 

See  Railway — Passenger.    11. 
3  &  4  Viot.  c.  101— Church  Building 

[1914]  1  I.  R.  321,  344 
See  Ecclesiastical  Law.    1. 
3  &  4  Vict.  0.  10  0.  22 

[1903]  1  I.  R.  338 
See  Judgment.     6. 

SB.  26,  27  42  I.  L.  T.  R.  159 

See  Landlord  and  Tenant — Landlord 
AND  Tenant  Act,  1870.    3. 

s.  28  [1894]  1  I.  R.  158 

See  Judgment.    1. 

37  I.  L.  T.  R.  59 

See  Landlord  and  Tenant — Landlord 

AND  Tenant  Act,  1870.  3. 

3  &  4  Vict.  c.  108,  a.  30 — Municipal  Corporations 

[1894]  2  I.  R.  346 

See  Municipal  Coeporation^Bukgess. 

1. 

ss.    9,   34,   43,   50 

331.   h.   T.   R.  44 
See  Municipal  Corporation — Burgess. 
2. 

ss.  83,  92.  45  I.  L.  T.  R.  24 

jSee  Local    Government  —  Election. 
11. 

s.  89 

[1901]  2  I.  R.  640  ;  1  N.  I.  J.  R.  141 
See  Practice  —  Security   for   Costs. 
1. 

- 1  N.  I.  J.  R.  141 

See  Local  Government — Disqualifica- 
tion.   2. 
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1840. 

3  &  4  Vict.  o.  108,  8.  95 

1  N.  I.  J.  R.  45 

See  Local  Government — Officer.    1 7. 
s.  133  49  I.  L.  T.  R.  11 

See  Local  Government — Rates.    30. 

3  &  4  Vict.  (L.  &  P.)  c.  108,  s.  276 

17  I.  C.  L.  R.  9 
See  Local  Government — Rates. 

1841. 

4  &  5  Vict.  0.  10 — Barony 

[1901]  2  I.  R.  255,  261  ; 
34  I.  L.  T.  R.  201  ;  1  N.  I.  J.  R.  27 

See  Malicious  Injury.    28. 


1842. 

5  Vict.  sesa.  2,  u.  9,  ».  15 — -Mortgage  to  Public 
Works — Loan  Commissioners 

16  I.  C.  L.  R.  201 
See  Mortgage  (General).    2. 
5  &  6  Vict.  c.  24,  s.  14  (13)— Dublin  Metro- 
politan Police  48  I.  L.  T.  R.  149 
See  Insulting  Behaviour. 

s.  17  (7)— Dublin  PoUce 

31  I.  L.  T.  R.  153  ; 
1  N.  I.  J.  R.  273 
See  Footway. 
See  Highway.    15. 

[1894]  2  I.  R.  363 

See     Justices — Jurisdiction     (Petty 
Sessions).    74. 

35 1.  L.  T.  81 ;  3  N.I.J.  R.  248 

See     Justices — Jurisdiction      (Petty 
Sessions).    95. 

s.  49  [1909]  2  I.  R.  302 

See     Justices — ^Jurisdiction     (Petty 
Sessions).     110. 

_ ss.  68,  71  29  I.  L.  T.  R.  125 

See     Justices — Jurisdiction     (Petty 
Sessions).    70. 

ss.  70,  72 

[1904]  2  I.  R.  698  ;   5  N.  I.  J.  R.  3 
See  Motor  Car.    2. 

46  I.  L.  T.  R.  192 

See   Justices — Jurisdiction       (Petty 
Sessions).    76. 
5  &  6  Vict.  c.  35— Income  Tax      [1913]  2 1.  R.  44 
See  Revenue — Income  Tax.    6. 

s.  102  [1918]  1  I.  R.  30 

iSiee  Land  Purchase  Acts — Practice  13. 
5  &  6  Vict.  c.  39— Factor      35  I.  L.  T.  R.  221  ; 
36 1.  L.  T.  R.  58  ;  2  N.  I.  J.  R.  120, 121 
See  Factor. 
5  &  6  Vict.  0.  45,  SB.  11,  13,  16,  24— Copyright 
Act,  1842  47  I.  L.  T.  R.  7 

See  Copyright.    2. 
5  &  6  Vict.  c.  55,  s.  10— Railway 

28  I.  L.  T.  R.  67 
See    Lands    Clauses    Acts — Compen- 
sation.   1. 


5  &  6  Vict.  i;.  82,  s.  2— Legacy  Duty 

[1896]  2  I.  R.  418  ; 
29 1.  L.  T.  R.  140 

See  Revenue — Estate  Duty.    6. 

[1910]  2  I.  R.  251  ; 

44  I.  L.  T.  R.  67 

See  Charity — Gift  to.    6. 

s.  38  [1896]  2  I.  R.  291  ; 

[1897]  2  I.  R.  426  ;  30  I.  L.  T.  110  ; 
31  I.  L.  T.  R.  49 

See  Charity — Gift  to.    19. 
5  &  6  Vict.  c.  89,  s.  68  32  I.  L.  T.  R.  52 

iSiCe   Justices — Jurisdiction       (Petty 
Sessions).    73. 

ss.  Ill,  121  [1899]  1  I.  R.  374 

See  Drainage  and  Improvement  Code. 
2. 

ss.  120,  121  471.  L.T.  224 

See  Drainage  and  Improvement  Code. 
1. 
5  &  6  Vict.  c.  94— Defence 

See      Lands      Clauses      Acts — Com- 
pulsory Powers.     1,  6. 
5  &  6  Vict.  c.  97,  s.  5 — Limitations 

28  I.  L.  T.  R.  113. 
iSee  Limitations,  Statute  of — Personal 
Action.    8. 
5  &  6  Vict.  u.  106,  s.  19— Fishery 

[1902]  2  I.  R.  97 
See  Land  Law  Acts — Resumption  by 
Landlord.     17. 

17  I.e.  I..  R.  569 

10. 

45  I.  L.  T.  320 
19. 

[1897]  2  I. R.  290  ; 
31  I.  L.  T.  R.  lis 
22. 


See  Fisheries  Acts. 
B.    26 

See  Fisheries  Acts. 
ss.  30,  36 


See  Fisheries  Acts. 

s.  36 

[1909]  2  I.  R.  25  ;  42  I.  L.  T.  R.  264 

See  Fisheries  Acts.     18. 
s.  40  [1900]  2  I.  R.  391 

See  Fisheries  Acts.    28. 
s.  41  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 
s.  66  35  I.  L.  T.  R.  155 

See  Fisheries  Acts.    11. 

s.  74  [1914]  2  I.  R.  178  ; 

48  I.  L.  T.  R.  S 

See   Justices — Jurisdiction       (Petty 

Sessions).    16. 
s.  76  42  I.  L.  T.  R.  105 

See  Fisheries  Acts.     14. 

s.  78  [1906]  2  I.  R.  164  ; 

39  I.  L.  T.  R.  225  ;  5  N.  I.  J.  R.  211 

See  Justices — Quarter  Sessions.    9. 
s.  80  [1906]  2  I.  R.  298 

See  Justices — Quarter  Sessions.    1. 

See  Fisheries  Acts.    4. 
s.    82  30  I.  L.  T.  205 

See  Fisheries  Acts.    24. 
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5  &  6  Vict.  0.  106,  s.  94  [1898]  2 1.  R.  28  ; 

31  I.  L.  T.  R.  179 

See  Fisheries  Acts.    3. 
s.  99  39 1.  L.  T.  R.  225 

See  Praotioe — Appeal.    17. 


s.  100 

See  Fishery.     7. 
ss.  103,  106 

See  Fisheries  Acts. 
5  &  6  Vict.  0.  123 

See  Lunatic.    11. 


31  I.  L.  T.  R.  464 

[1898]  2  I.  R.  135 

13. 

38  I.  L.  T.  R.  133 


1843. 
6  &  7  Vict.  c.  73  32  I.  t.  T.  R.  89 

See  Solicitor — Bill  of  Costs.    92. 
6  &  7  Vict.  c.  91— Loan  Fund 

See  Cases  under  Loan  Fund  Society. 

[1904]  2 1.  R.  18  ;  37  I.  L.  T.  R.  150  ; 
3  N.  1.  J.  R.  233 

See  Loan  Fund  Society.    18. 

[1914]  2  I.  R.  89  ;  47  I.  L.  T.  R.  46 

See     .Justices — Jurisdiction     (Petty 
Sessions).    133. 

s.  30  42  I.  L.  T.  R.  117 

See  Loan  Fund  Society.    4. 
6  &  7  Vict.  u.  92  [1905]  2  I.  R.  154  ; 

38  1.  li.  T.  R.  207 
See  Local  Government — Rates.    12. 

s.  4  36 1.  L.  T.  R.  120  ; 

2  N.  I.  J.  R.  242 
See  Poor  Rate — Occupation.    10. 

s.  10 

[1917]  2 1.  R.  86, 621;  51  I.  L.  T.  R.  41 
See  Local  Government — Rates.    36. 

s.  14 

[1905]  2  I.  R.  585  ;  39  I.  L.  T.  R.  92  ; 
5  N.  L  J.  R.  123 
See  Blind  Child. 

s.  16  35  I.  L.  T.  R.  135  ; 

1  N.  I.  J.  R.  176 

See  Poor  Law — Workhouse  Hospital. 

6  &  7  Vict.  c.  93,  s.  4  33  I.  L.  T.  R.  44 

See  Municipal  Corporation — Burgess. 

2. 

6  &  7  Vict.  c.  96,  ss.  4,  5  IN.  I.  J.  R.  28 

See  Criminal  Law  (General).     16. 

s.  6 

[1901]  2 1.  R.  569  ;  34  I.  L.  T.  R.  207 
See  Dbeamation — Libel.     1 7. 

1844. 

7  &  8  Vict.  c.  45,  s.  2— Dissenters'  Chapels 

[1914]  1  I.  R.  271 
See  Charity — Gift  to.    31. 
7  &  8  Vict.  c.  81,  s.  3— Marriage 

[1912]  2 1.  R.  445  ;  46 1.  L.  T.  R.  109 
See  Marriage.    2. 
7  &  8  Vict.  c.  85,  s.  11 — ^Railways  Regulation 
[1907]  2  I.  R.  242 
See  Mails. 
7  &  8  Vict.  c.  97 — Charitable  Donations  and 
Bequests 
See       Charity — Charitable       Dona- 
tions and  Bequests  Act. 
See  Charity — Gift  to. 


7  &  8  Vict.  c.  97 

[1905]  1  I.  R.  119  ;  39  I.  L.  T.  R.  17 

See  Monastic  Order.    2. 

s.  16 

[1907]  1 1.  R.  315  ;  41  I.  L.  T.  R.  150 

See   Charity — Charitable   Donations 
AND  Bequests  Act.    6. 

[1901]  1  I.  R.  81 

See  Charity — Charitable   Donations 
AND  Bequests  Act.  5. 

■ 33I.L.T.R.46 

See   Charity — Charitable   Donations 
AND  Bequests  Act.    4. 

35  I.  L.  T.  R.  25 

See   Charity — Charitable   Donations 
AND  Bequests  Act.    3. 

[1910]  1  I.  R.  20,  239 

See   Charity — Charitable    Donations 

AND  Bequests  Act,     7. 
See  Will— Words.    32. 

[1913]  1 1.  R.  1 

See   Charity — Charitable   Donations 
AND  Bequests  Act.     10. 

[1911]  1 1.  R.  125, 130;  45  I.  L.  T.  R.  41 

See   Charity — Charitable   Donations 
AND  Bequests  Act.    9. 

[1915]  1  I.  R.  191  ;  48  I.  L.  T.  R.  254 

See  Charity — Gift  to.    34. 
—  [1918]  1  I.  R.  455 

See  Charity — Gift  to.    26. 
46  I.  L.  T.  R.  147 

See  Charity^ — Gift  to.    30. 
7  &  8  Vict.  c.  106,  s.  55  [1911]  2  I.  R.  573 

See  Local  Government — Roads.    35. 
. s.  87  32  I.  L.  T.  R.  53 

See  Local  Government — Roads.    33. 


1845. 

8  &  9  Vict.  c.  16,  B.  90  [1918]  1  I.  R.  62  ; 

52  I.  L.  T.  R.  41 

See  Company — Winding-up.    18. 
8  &  9  Vict.c.18 — Lands  Clauses      3  N.I.  J.R.17S 
See     Lands     Clauses     Acts — Crown 
Duties. 

[1897]  2  1.  R.  362,  415 

See    Lands    Clauses    Acts — Compul- 
sory Powers.    1.  , 

[1912]  1  I.  R.  498 

SceLANDS  ClabsesAct — Compensation.  3. 

[1900]  2  I.  R.  105 

See  Lands  Clauses  Acts — Compulsory 
Powers.    6. 
__  _ —  ss.  22,  23,  49,  50     28  I.  L.  T.  R.  67 
See  Lands  Clauses  Acts — Compensa- 
tion.    1. 

ss.  34,  63  [1899]  2  I.  R.  305 

See    Lands    Clauses    Acts — Compen- 
sation.   5. 
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1845. 
8  &  9  Vict.  0  18  8.  34'       '      [1905]  2  I.  R.  121 
See  Solicitor — Bill  of  Costs.    120. 

—  ss.  69,  72  [1903]  1  I.  R.  445 

See  Lands  Clattsbs  Acts — Compen- 
sation.   8. 

ss.  69,  72,  81 

[1909]  1  I.  R.  212  ;  43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

—  s.  69 

[1913]  1 1.  R.  519  ;  47  I.  L.  T.  R.  101 
See  Lands  Clauses  Acts— Compensa- 
tion.   4. 

ss.  71,  80,  108,  112 

49  I.  L.  T.  R.  6,  60 
See  Lands  Clauses  Acts — Compensa- 
tion.   12. 

s.  72  [1898]  1  I.  R.  390 

See  Lands  Clauses  Acts — Compul- 
sory Powers.    4. 

— — [1903]  1  I.  R.  445 

See  Lands  Clauses  Acts — Compensa- 
tion.    8. 

s.  80  [1902]  1  I.  R.  157 

See  Lands  Clauses  Acts — Costs.    4. 

[1894]  1  I.  R.  156 

See  Lands  Clauses  Acts — Compen- 
sation.   11. 

See  Lands  Clauses  Acts — Costs.  3,  4. 
•  [1906]  1  I.  R.  557 

See  Practice  —  Payment  out  of 
Court.    6. 

40  I.  L.  T.  R.  211 

See  Labourers  (Ireland)  Acts.    19. 

-  ss.  80,  82  [1896]  1  I.  R.  507 
See  Lands  Clauses  Acts^ — Costs.    3. 

[1903]  1  I.  R.  164  ; 
37  I.  L.  T.  R.  86 
See     Lands     Clauses    Acts  —  Costs. 
2. 

s.  82  [1895]  1  I.  R.  292  ; 

29  I.  L.  T.  R.  53 
See  Land  Registry.    50. 

s.  84  [1914]  2  I.  R.  1 

See  Fee-farm  Grant.    2. 

ss.  108,  112,  115-118 

[1910]  1  I.  R.  135 
See  Mortgage  (General).    23. 

s.  119  [1904]  1  I.  R.  354 

See  Lands  Clauses  Acts — Compulsory 
Purchase.    7. 

8.  123  [1899]  1  I.  R.  87 

See  Lands  Clauses  Acts — Compul- 
sory Powers.    8. 

s.  124 

[1907]  2 1.  R.  310, 317  ;  41 1.  L.  T.  R.  65 
See  Housing  of  the  Working  Classes 
Act,  1890.    3. 

8.  127      [1897]  1  L  R.  307,  315  ; 

31  I.  L.  T.  131 
See    Lands    Clauses    Acts— Compul- 
sory Powers.    8. 

28  I.  h.  T.  R.  76 

See  Land   Law   Acts — Character   of 

Holding.    91. 


8  &  9  Vict.  c.  18,  8.  127 

[1904]  2  I.  R.  421  ;  38  I.  L.  T.  R.  45  ; 

4  N.  I.  3.  R.  88 
See  Practice — Discovery.    22. 

8  Vict.  u.  20,  ss.  16.  68.  73— Railway  Clauses 

28  I.  L.  T.  R.  67 
See  Lands  Clauses  Acts— Compensa- 
tion.    1 
8  &  9  Vict.  0.  20 — Railway  Clauses 

[1900]  2 1.  R. 325, 340;  30I.L.T.R.156 
See  Easement.    14. 

44  I.  h.  T.  R.  134 

See  Labourers  (Ireland)  Acts.    61. 

s.  7 
[1910]  2 1.  R.  421, 430  ;  44I.L.T.R.  128 
See  Labourers  (Ireland)  Acts.    51. 

1.  16,  68,  73         28  I.  L.  T.  R.  67 
See    Lands    Clauses    Acts — Compen- 
sation.    1. 

ss.  47,  61,  68  50  I.  t.  T.  R.  39 

See  Railway — Level  Crossing.    1. 

88.  68,  73  [1897]  1 1.  R.  587,  602 

See  Railway — Level  Crossing.    2. 
ss.  68,  69 
[1913]  2  I.  R.  193  ;  46 1.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 

8.  90  [1913]  2  I.  R.  255 

See  Railway — Carriage  of  Goods.    5. 

88.  108,  109,  154 

4  N.  I.  J.  R.  92  ;  17  I.  C.  L.  R.  103 
See  Railway — By-laws.     1,  2. 

s.  135 

[1905]  2  I.  R.  251  ;  39  I.  L.  T.  R.  42  ; 

5  N.  I.  J.  R.  71 
See  Practice — Service.    61. 

8  &  9  Vict.  0.  109  45  I.  L.  T.  R.  179 

See  Gaming  and  Wagering.    12. 
1  N.  I.  J.  R.  72 

See  Gaming  and  Wagering.     5. 
s.  2  [1914]  2  I.  R.  261 

See  Gaming  and  Wagering.    14. 
s.  348  49  I.  L.  T.  R.  11 

See  Local  Government — Rates.    30. 

88.  348,  351 — Belfast  Improvement 

[1913]  2  I.  R.  439 

See  Belfast  Local  Acts.  2. 

ss.  348,  353,  369 

[1904]  2  I.  R.  374  ; 
38  I.  L.  T.  R.  108 

See  Local  Government — Rates.    7. 

8  &  9  Vict,  c.  142,  8.  353       36  I.  L.  T.  R.  120  ; 

2  N.  I.  J.  R.  242 
See  Poor  Rate — Occupation.    10. 

8.  371  3  N.  I.  J.  R.  257 

iSee  Local  Government — Rates.    8. 

1846. 

9  &  10  Vict.  c.  3,  s.  35  31  1.  L.  T.  477 

See  Harbour.    4. 

9  &  10  Vict.  c.  37— Coroner  28  I.  L.  T.  R.  130 

See  Coroner.    3. 
8.6  5  N.  I.  J.  R.  77, 135 

See  Local  Government — Officer.  7. 
s.  32  29  I.  L.  T.  R.  48 

See  Coroner.    2. 
s.  35  30  I.  L.  T.  R.  17 

See  Coroner.    1. 
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9  &  10  Vict.  0.  64 — Interpleader 

16  I.  C.  L.  R.  182 
See  Lien.    1. 
9  &  10  Viot.  0.  87— Baths  and  Wash-houses  Act, 
1846  [1916]  2  I.  R.  77,  95 

See  PooK  Rate — Exemption.    16. 
9  &  10  Viot.  c.  93— Fatal  Accidents  Act 

[1908]  2  I.  R.  34  ;  44  I.  L.  T.  R.  238 
See  Negligence.    44. 

[1899]  2  I.  R.  123,  127 

See  Campbell's  (Lord)  Act.    7. 

38  I.  L.  T.  R.  70  ;  4  N.  I.  J.  R.  124 

See  Practice — Remitting.    41. 
[1915]  2  I.  R.  210 

See  Campbell's  (Lord)  Act.    5. 

16  I.  C.  L.  R.  415 

See  Campbell's  (Lord)  Act.    1. 

39  I.  L.  T.  R.  53  ; 

5  N.  I.  J.  R.  120 
See  Practice — Remitting.    45. 

[1908]  2  I.  R.  91  ; 

42  I.  L.  T.  R.  179 
See  Practice — Remitting.    49, 

s.  2  44  I.  L.  T.  R.  190 

See  Campbell's  (Lord)  Act.    2. 

48  I.  L.  T.  R.  32 

See  Campbell's  (Lord)  Act.    3. 
9  &  10  Viot.  i;.  113,  s.  5— Prohibition  and  Man- 
damus [1908]  2  I.  R.  32  ; 
41  I.  L.  T.  R.  79 
See  Practice — Costs.    19. 

9  &  10  Viot.  0.  ccclxi  [1897]  2  I.  R.  157 

iSee  Poor  Rate — Exemption.    2. 

1847. 

10  &  11  Viot.  u.  10  35  I.  L.  T.  R.  181  ; 

2  N.  I.  J.  R.  38 

See  Local  Government — Audit.    7. 
10  &  11  Vict.  0. 14  [1898]  2 1.  R.762, 769  ; 

31  I.  L.  T.  R.  108 
See  Market.    4. 

ss.  1,  39 

[1898]  2 1.  R.  762, 769;  31 1.  L.  T.  108 

See  Market.    4. 

10  &  11  Vict.  0.  14,  s.  13— Markets  and  Pairs 

Clauses  [1905]  2 1.  R.  209  ; 

38 1.  L.  T.  R.  262  ;  5  N.  I.  J.  R.  5 

See  Market.     6. 

— ,  41  I.  L.  T.  R.  23 

See  Market.    5. 
s.  13  46  I.  L.  T.  R.  132 

See  Market.    2. 
10  &  11  Viot.  0.  15  30  I.  L.  T.  R.  151 

iSfee  Negligence.    22. 
10  &  11  Vict.  0.   16 — Commissioners  Clauses, 
ss.  37,  38  [1912]  2  1.  R.  440  ; 

46I.I,.T.R.103,165 

See  Local  Government — Election.    3. 
— s.  9  43  I.  L.  T.  R.  270 

See    Local    Government — Disqualipi- 

CATION.      21. 


10  &  11  Vict.  0.  16  44  I.  L.  T.  R.  231 

See   Local    Government — Disqitalifi- 

CATION.      18. 

ss.  37,  38  [1912]  2  I.  R.  440  ; 

46  I.  L,  T.  R.  103,  165 

See  Local  Government — Election.  3. 

ss.    38,   65 

35  I.  L.  T.  R.  12  ;  1  N.  I.  J.  R.  43,  73 
See  Local  Government — Election.    4. 

s.  44  46  I.  h.  T.  R.  279 

See  Local  Government — Election.   1 7. 

s.  65 

[1913]  2  I.  R.  59  ;  46  I.  L.  T.  R.  279 
(See  Local  Government — Election.  17. 

■ s.  75  [1899]  1  I.  R.  229 

See  Mortgage — Priority.    2. 
10  &  11  Vict.,  u.  17,  s.  15 — Waterworks  Clauses 

2  N.  I.  J.  R.  233 
See  Local  Government — Waterworks  _ 

ss.  44,  45  [1912]  2  I.  R.  64' 

See  Water.     1. 

ss.  44,  49,  50,  53 

[1913]  1  I.  R.  238 
See  Water  Rate. 

s.  31  31  I.  L.  T.  R.  38 

See  Easement.    12. 
10  &  11  Vict.  c.  31,  s.  1— Poor  Law 

[1903]  2  I.  R.  141  ;  36  I.  L.  T.  R.  8  ; 

1  N.  I.  J.  R.  230  ;   2  N.  I.  J.  R.  38 

See  Local  Government — Auditor.    3. 

s.  7  36  r.  L.  T.  R.  239  ; 

3  N.  I.  J.  R.  89 
See      Local      Government — Medical 
Oeficer.    6. 

38  I.  L.  T.  R.  158 

See     Local     Government  —  Medical 
Officer.    2. 

— ss.  27,  28  [1898]  2 1.  R.  57  ; 

33  I.  L.  T.  R.  57 
See  Poor  Law — Gitardians.    4. 

s.  28  44  I.  L.  T.  188 

See  Local  Government — ^Audit.    12. 
10  &  11  Vict.  0.  32 — Land  Improvement 

[1913]  1  I.  R.  455 
See  Limitations,  Statute  of — Personal 
Action.    27. 

[1914]  1  I.  R.  124;  48 1.  L.  T.  R.  145 

jSee  Limitations,  Statute  of— Personal 
Action.     14. 

s.  37  38  I.  L.  T.  R.  95 

See  Landlord  and  Tenant.     19. 

[1897]  2  I.  R.  150  ;  31  I.  L.  T.  R.  26 

See  Practice — Garnishee.    15. 
10  &  11  Viot.  u.  34 — Towns  Improvement 

[1894]  2  I.  R.  49 

jSce  Landlord  and  Tenant — Lease.  12. 
36 1. L. T. R. 94;  2 N.I.  J. R.  178 

See  Local  Government — Rates.    35. 
s.  47  2  N.  I.  J.  R.  2 

iSee  Local  Government — Town. 
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10  &  11  Vict.  0.    34,  B.    75 

[1913]  2  I.  R.  35  ;  46  I.  L.  T.  R.  6 

See  Justices — Quarter  Sessions.    4. 

— s.  50  2  N.  I.  J.  R.  233 

See  Local  Goveenment — Water  Supply. 

s.  126  3  N.  I.  3.  R.  299 

See   Justices — Jurisdiction       (Petty 
Sessions).    43. 

s.  167  [1897]  2 1.  R.  552  ; 

31  I.  L.  T.  R.  136 
See  Municipal  Corporation — Rates.  4. 

s.  168  28  I.  L.  T.  R.  100 

See  MunicipalCorporation — Rates.  2. 

e.  172 

38  I.  L.  T.  R.  18 
See  Local  Government — Rates.    2. 

SB.   172,   174  [1915]  2  I.  R.  14 

See  Local  Government — Rates.    34. 

48  I.  L.  T.  R.  83 

See  Local  Government — Rates.     3. 

s.  180  37  I.  L.  T.  R.  168 

See  Local  Government — Rates.    31. 
10  &  11  Vict.  c.  84^ Vagrancy 

[1902]  2 1.  R.  112  ; 

34  I.  L.  T.  R.  171  ;   1  N.  I.  J.  R.  3 

<See  Husband  AND  Wife — Desertion.  1. 

s.  2 

39  I.  L.  T.  R.  210  ;  5  N.  I.  J.  R.  216 
See  Husband  and  Wife — Desertion,  3. 

s.  2  [1903]  2 1.  R.  747  ; 

3  N.  I.  J.  R.  298 

See  Poor  Law  Guardians.    6. 
s.  3  46  I.  L.  T.  R.  104 

See  Justices  —  Jurisdiction      (Petty 
Sessions).    132. 

10  &  11  Vict.  c.  89,  8.  28— Towns  Police  Clauses 

[1902]  2  I.  R.  266  ;  35  I.  L.  T.  R.  127 

See  Highway.     11. 

10  &  11  Vict.  u.  96  [1911]  1 1.  R.  434 

See  Practice — Payment  out  op  CoUrt. 

9. 


1848. 

1 1  &  12  Vict.  c.  26,  s.  32  30  I.  L.  T.  R.  74 

See  Quo  Warranto.     3. 
11  &  12  Vict.  c.  28,  s.  9— Execution 

29  I.  L.  T.  R.  109 
See  Poor  Rate — Recovery.    1. 
11  &  12  Vict.  c.  47,  s.  2 — Execution  of  Ejectment 
[1908]  2  I.  R.  468 
See  Penalty. 

11  &  12  Vict.  e.  58  [1902]  II.  R.  148 

See  Executor  (General).    13. 
11  &  12  Vict.  c.  69— County 

[1901]  2  I.  R.  255,  261  ; 
34  I.  L.  T.  R.  201  ;  1  N.  I.  J.  R.  27 
See  Malicious  Injury.    28. 
11  &  12  Vict.  c.  72  31 1.  L.  T.  R.  170 

See  Grand  Jury — Presentment.      3. 


11  &  12  Vict.  c.  92,  ss.  3, 11, 12— Fisheries 

[1907]  2  I.  R.  123 
See  Fishery — Conservators. 

,.    . .  s.  19— Fishery  30  I.  L.  T.  205 

See  Fisheries  Acts.    24. 

s.  21  [1906]  2  I.  R.  219,  244 

See  Fisheries  Acts.    5. 

s.  22  42  I.  L.  T.  R.  26 

See     Justices — Jurisdiction     (Petty 
Sessions).    5. 

ss.  22,  28  [1897]  2  I.  R.  292 

See  Fisheries  Acts.     15. 

Master    and    Servant — Master's 
Liability.    3. 

s.  29  [1915]  2  I.  R.  72 

See  Fisheries  Acts.    16. 

s.  41 

See  Fishery    11. 

s.  43 

See  Fishery.     7. 


See  Fishery.    2. 


1849. 


35  I.  L.  T.  R.  155 

31  L  L.  T.  R.  464 

1  N.  I.  J.  R.  209 


12  & 

12  & 


,127 


13  Vict.  c.  9  43  I.  L.  T.  R. 

See  Criminal  Law  (General).    8. 
13  Vict.  u.  16,  s.  1 — Justice  of  the  Peace 
[1894]  2  I.  R.  351 
See     Justices — Jurisdiction     (Petty 
Sessions).    25. 

s.  2  [1908]  2  I.  R.  69 

See    Justices  — ■  Jurisdiction    (Petty 
Sessions).     109. 
12  &  13  Vict.  c.  53— Solicitor 

45  I.  L.  T.  R.  1 
See    Solicitor — Bill    op    Costs.    16, 
121. 
s.  2  17  I.  C.  L.  R.  203 


See  SoLiciTOR- 


See  Solicitor— 

See  Solicitor— 

See  Solicitor— 

See  Solicitor- 

See  Solicitor— 

See  Solicitor— 

See  SoLiciTOR- 

s.  3 

See  SoLiciTOR- 


13 


12  & 


-Bill  of  Costs.    86. 

30   I.   L.   T.   R. 

-Bill  of  Costs.    94. 

33  I.  L.  T.  R.  7 
•Lien.     17. 

39  I.  L.  T.  R.  257 
-Bill  op  Costs.     111. 

41  I.  L.  T.  R.  89 
-Bill  op  Costs.    115. 

43  I.  L.  T.  R.  241 
-Bill  of  Costs.    16. 

50  I.  L.  T.  R.  57 
-Bill  of  Costs.    143. 

30  I.  L.  T.  R.  59 
-Retainer.    4. 

[1897]  1   I.  R.  6 
-Bill  of  Costs.    93. 

30  I.  L.  T.  R.  159 

See  Solicitor — Bill  of  Costs.    58. 

s.  6  42  I.  L.  T.  R.  153 

See  Solicitor — Bill  of  Costs.     110. 
13  Vict.  c.  85,  s.  74        [1904]  2  I.  R.  596  ; 
4  N.  I.  J.  R.  193 
See  Local  Government — Rates.    23. 
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12  &  13  Vict.  c.  91,  6B.  51,  52,  74— Collection  of 
Rates  (Dublin)        [1910]  1  I.  B.  38 
See    Vendor    and    Purchaser — Con- 
ditions OF  Sale.    1. 

■ s.  74  [1904]  2  I.  R.  596  ; 

4  N.  I.  J.  R.  193 
See  Local  Government — Rates.    23. 
12  &  13  Vict.  0.  92— Cruelty  to  Animals 

29  I.  L.  T.  356 
See   Practice — Case   Stated.    3. 

s.  2  43  I.  li.  T.  R.  127 

See  Criminal  Law  (General).    8. 

ss.  2,  29  [1904]  2 1.  R.  705  ; 

38  I.  L.  T.  R.  253 
iScc  Criminal  Law  (General).    7. 

s.  2  50  I.  L.  T.  R.  57 

See  Solicitor — Bill  of  Costs.    143. 

38  I.  L.  T.  R.  12  ; 

4  N.  I.  J.  R.  36 
See     Justices — Jurisdiction     (Petty 
Sessions).    3. 

s.  26  37  I.  L.  T.  508 

See     Justices — Jurisdiction     (Petty 
Sessions).    54. 
12  &  13  Vict.  c.  97,  ss.  40,  41,  44,  45 

29  I.  L.  T.  R.  48 
See  Coroner.    2. 

s.  71  [1898]  2 1.  R.  762, 769; 

31 1.  L.  T.  108 

See  Market.    4. 

12  &  13  Vict.  li.  99— Church  Building 

[1914]  1 1.  R.  321,  344 
See  Ecclesiastical  Law.    1. 
12  &  13  Vict.  c.  104  [1911]  2  I.  R.  579 

See  Poor  Rate — Exemption.    20. 

s.  10  49  I.  L.  T.  R.  11 

See  Local  Government — Rates.    30. 

■ 8.  19  [1904]  2  I.  R.  596  ; 

4  N.  I.  J.  R.  193 
See  Local  Goverhmeht — Rates.    23. 
12   &   13   Vict.   c.  105 — Renewable  Leasehold 
Conversion 
See    Cases   under    Renewable    Lease- 
hold Conversion  Act. 

[1917]  1  I.  R.  156 

See  Renewable  ,  Leasehold  Conver- 
sion Act.     8. 

—  s.  1  IN.  I.  J.  R.  34 

See  Renewable    Leasehold   Conver- 
sion Act.    9. 

39  I.  L.  T.  R.  218 

[1911]  1  I.  B.  211 

[1911]  I  I.  R.  271 

See  Rentcharge.     4. 

•      [1902]  1 1.  R.  114 ;  36 1.  L.  T.  R.  45 

See    Landlord    and    Tenant — Lease. 
11. 

[1911]  1  I.  R.  215 

See  Renewable  Leasehold  Conversion 

Act.    3. 

ss".  1,17,  35  [1904]  1  I.  R.  147 

See  Lunatic.    9. 


See  Rentcharge. 
See  Perpetuity. 


3. 


12  &  13  Viot.  0.  105,  s.  7 

[1898]  1  I.  R.  291,  306 
See    Vendor    and    Purchaser — Con- 
tract.    1. 

ss.  7,  20  [1914]  2  I.  R.  1 

See  Fee-farm  Grant.     2 

8.  9  [1903]  2  I.  R.  643 

See   Renewable   Leasehold    Conver- 
sion Act.    2. 

s.  17  3  N.  I.  J.  R.  117 

See  Renewable  Leasehold    Conver- 
sion Act.     1. 

s.  22  [1906]  1  I.  R.  159 

See  Renewable  Leasehold  Conversion 
Act.    7. 

s.  37  30  I.  L.  T.  R,  39 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    22. 
12  &  13  Vict.  c.  106,  s.  154— Bankruptcy 

[1909]  1  I.  R.  334 
See  Bankruptcy — Vesting.    2. 


1850. 
13  &  14  Vict.  c.  25  [1903]  2  I.  R.  290  ; 

37  I.  L.  T.  R.  17  ;   3  N.  I.  J.  R.  72 
See  Loan  Fund  Society.    8. 
13  &  14  Vict.  0.  29— Judgment  Mortgage 

See  Cases  under  Mortgage — Judgment 
Mortgage. 

[1916]  1 1.  R.  376, 382  ; 

49 1.  L.  T.  R.  8 
See  Vendor  and  Purchaser — Title.   8. 

[1895]  2  I.  R.  39  ; 

28  I.  L.  T.  R.  97 
See  Judgment.     2. 

ss.  3,  4  [1910]  1  I.  R.  292 

See  Judgment.     7. 

s.  4  [1903]  1  I.  R.  338 

See  Judgment.     6. 

s.  6  [1909]  1 1.  R.  1, 19  ; 

42I.L.T.R.144  ;  43  I.  h.  T.  R.  26 
See   Mortgage — Judgment  Mortgage. 
15. 

[1915]  1 1.  R.  29, 276 ; 

48 1.  L.  T.  R.  133 
See  Mortgage — Judgment  Mortgage. 
14. 

ss.  6,  7       [1901]  1  I.  R.  429  ; 

[1902]  1 1.  R.  514  ;  35 1.  L.  T.  R.  146  ; 

36  I.  L.  T.  R.  35 

See  Mortgage— Judgment  Mortgage.  8. 


See  MORTGAGE- 


[1899]  1  I.  R.  1 
-Judgment  Mortgage.  9. 


[1901]1I.R.520;35I.I,.T.R.138 

See  Mortgage — Judgment  Mortgage. 

1. 
- —  s.  7  33  I.  L.  T.  R.  153 

See  Mortgage — Judgment  Mortgage. 
11. 

[1900]  1  I.  R.  316,  319 

See  Limitations,  Statute  of — Personal 

Action.    18. 
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13  &  14  Vict.  0.  60,  8.  3,  5       37  I.  L.  T.  R.  11 

See  Trustee — Appointment.    10. 


13  &  14  Vict.  c.  69 

See  Pabliament- 


48  I.  L.  T.  R.  158 

-Franchise  26. 


[1911]  2  I.  R.  165  ;  45  I.  L.  T.  R.  132 

See  Parliament — Franchise.    40. 


sa.  1,  110 

See  Parliambnt- 

s.  2 

See  Pabliament- 


46  I.  L.  T.  R.  156 

-Franchise.    158. 

40  I.  L.  T.  R.  215 

-Franchise.    165. 


42  I.  L.  T.  R.  163 

See    Parliament — Franchise.     25. 

43  I.  L.  T.  R.  97 

[1909]  2  I.  R.  53  ;  43  I.  L.  T.  R.  95 

See  Parliament — Franchise.     107. 


17  ;  44  I.  L.  T.  R  27 

■Fbanohisb.    33. 

45  I.  L.  T.  R.  103 

-Franchise.    36. 

47  I.  L.  T.  R.  193 

See  Parliament — Franchise.    22. 


[1910]  2  I.  R. 

See  Parliament— 


See  Paeliament- 


ss.  2,  13 

See  Parliament- 

s.  7 

See  Parliament- 

s.  9 

See  Parliament- 


See  Parliambnt- 

s.  13 

See  Parliament- 


iSee  Parliament- 

ss.  15,  20,  23, 

[1910]  2  I.  R. 

See  Parliament— 

s.  36 

See  Parliament— 

s.  60 

See  Parliament— 

s.  78 

See  Parliambnt- 

8.  78 

See  Parliament- 

8.  96 

See  Estoppel. 


4. 


47  I.  L.  T.  R.  188 

-Franchise.  29. 

42  I.  L.  T.  R.  109 

-Franchise.  180. 

42  I.  L.  T.  R.  110 

-Franchise.  44. 

45  I.  L.  T.  R.  112  ; 
[1911]  2  I.  R.  196 

-Franchise.  186. 

43  I.  L.  T.  R.  90 

—Franchise.  31. 

47  I.  L.  T.  R.  196 

-Franchise.  182. 

110 

21  ;  44  I.  L.  T.  R.  26 

-Franchise.  164. 

44  I.  L.  T.  R.  28 

-Franchise.  68. 

46  I.  L.  T.  R.  157 

-Franchise.  15. 

47  I.  L.  T.  R.  187 

-Franchise.  10. 

49  I.  L.  T.  R.  179 

-Franchise.  2. 

47  I.  L.  T.  R.  63 


29  I.  L.  T.  R,  25 

See  Parliament — Franchise.  148. 


s.  110 

See  Parliament- 


37  I.  L.  T.  R.  177 

-Franchise.    177. 


[1908]  2  I.  R.  321  ;  42  I.  L.  T.  R.  92 

■See  Parliament — Franchise.    163. 


13  &  14  Vict.  0.  82  291.  L.T.R.109 

See  Poor  Bate — Recovery.     1. 

13  &  14  Vict.  c.  88,  s.  1 — Fisheries  (Ir.)  Act, 
1850  31  I.  L.  T.  R.  464 

See  Fishery.    7. 

[1917]  2  I,  R.  430 

See    Justices  —  Jurisdiction  (Petty 
Sessions).    3. 

— s.  1  [1912]  1  I.  R,  287 

See  Fisheries  Acts.    7. 

s.  40 

[1907]  2  I.  R.  5  ;  40  I,  L.  T.  R.  163 

See   Justices  —  Jurisdiction    (Petty 
Sessions).    57. 

s.  45  29  I.  L.  T.  112 

See  Fisheries  Acts.    23. 

— s.  50  [1896]  2  I.  R.  93 

See  Fisheries  Acts.     25. 

s.  53  [1894]  2  I.  R.  127  ; 

28  I.  L.  T.  R,  21 

See  Fisheries  Acts.    17. 

s.  54  [1898]  2  I.  R.  28  ; 

31  I.  L.  T.  R.  179 

See  Fisheries  Acts.    3. 

46  I.  L.  T.  R.  273 

See  Fisheries  Acts.    21. 


1851. 

14  &  15  Vict.  c.  20— Fee-farm  rents 

[1914]  2  I.  R.  97  ;  48  I.  L.  T.  R.  38 

See  Practice — Teanseee  of  Action.  12. 

s.  10  [1914]  2  I.  R.  172  ; 

47  I.  L.  T.  R.  115 

See    Justices  —  Jurisdiction    (Petty 
Sessions).    24. 

B.  20,  sub-s.  2.      [1914]  2  I.  R.  54  ; 

48  I.  L.  T.  R.  27 

See     Justices — Jurisdiction     (Petty 
Sessions).    121. 

14  &  15  Vict.  c.  39,  s.  34  47  I.  L.  T.  R.  14 

See  Recognizance.    3. 

14  &  15  Vict.  c.  42  1  N.  I.  J.  R.  255 

See  Negligence.    5. 

14  &  15  Vict.  c.  57,  ss.  9,  142— Civil  Bill  Courts 
[1896]  2  I.  R.  436 

See  Executor — Executor  De  Son  Toet 
3. 


s.  18 

See  County  Couet- 


44  I.  L.  T.  R.  204 

-Practice.    47. 


s.  25  (2)  43  I.  L.  T.  R.  261 

See     Justices — Jurisdiction     (Petty 
Sessions).     66. 

ss.  35,  96  38  I.  L.  T.  R,  111  ; 

4  N.  I.  J.  R.  138 

See  County  Court — Jurisdiction.    4. 
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14  &  15  Viot.  c.  57,   s.  36 

30   I.  L.  T.  R.  149. 

See  County  Court — JtrRiSDiOTioN.     19. 


ss.  57,  142 

See  County  Court- 


28  I.  L.  T.  R.  154 

Praotiob.    51. 

28  I.  L.  T.  R.  116 

See  County  Court — Practice.    50. 

s.  65  41  I.  L.  T.  R.  176 

See  County  Court — Practice.    63. 

—  ss.  65,  69  36  I.  L.  T.  R.  24 

See  County  Court — Practice.    64. 

s.  69  3  N.  I.  J.  R.  205 

iSee  Solicitor — ^Bill  of  Costs.    46. 

ss.  69,  140,  142     36  I.  L.  T.  R.  178 

See  County  Court — Practice.    28. 

ss.  76,  96,  139,  144 

[1914]  2  I.  R.  135 
See  Limitations,  Statute  op — Realty. 
51. 

s.  100  30  I.  L.  T.  R.  138 

See  County  Court — Practice.     32. 

■  s.  101  37  I.  L.  T.  R.  147 

Se2  Practice — Remitting.    22. 

s.  104  43  I.  L.  T.  R.  Ill 

See  County  Court — Practice.    48. 

ss.  111,133 

[1905]  1 1.  R.  189  ;  37 1.  L.  T.  R.  239  ; 
4  N.  I.  J.  R.  118 

See   Land  —  Action    for   Recovery 
of.  3. 

s.  Ill  39  I.  L.  T.  R.  248 

See  Practice — Costs.    26. 

■  46  I.  L.  T.  R.  296 

iSee  County  Court — Practice.    18. 


s.  125  29  I.  L.  T.  R. 

jSee  Poor  Rate — Recovery.    1. 


109 


s.  133        28  I.  L.  T.  R.  16 

See  County  Court— Practice.  52. 

35  I.  L.  T.  R.  136 

See  County  Court — Practice.    53. 

s.  140  41  I.  L.  T.  R.  180 

See  County  Court — Practice.    55. 

47  I.  L.  T.  R.  240 

See  County  Court — Decree.  10. 

42  I.  L.  T.  R.  158 

See  County  Court — Practice.  54. 

ss.  140,  141,  142 

43  I.  L.  T.  R.  62;  [1909]  2 1.  R.  290 
See  County  Court — Practice.    49. 


14  &  15  Viot.  0.  57,  s.  144    34  I.  L.  T.  R.  162 

See  County  Court — Decree.    8. 

[1904]  a  I.  R.  522  ; 

37  I.  L.  T.  R.  237  ;  4  N.  I.  J.  R.  32 

See  County  Court — Decree.    1. 


s.  150 

See  Sheriff.    26. 

See  County  Couet- 


See    County 
17. 

See  Practice- 


31  I.  L.  T.  R.  3 

34  I.  L.  T.  R.  167 

-Practice.    35. 

[1900]  2  I.  R.  619  ; 
34  I.  h.  T.  R.  116 

Court  —  Jurisdiction. 


[1905]  2  I.  R. 
-Interpleader.    5. 


241 


s.  142  33  I.  t.  T.  R. 

jSee  County  Court — Practice.    33. 


84 


s.  150  43  I.  L.  T.  R.  236 

See  County  Court — Practice.    37. 

[1909]  2  I.  R.  589  ; 

43  I.  li.  T.  R.  249 

See  County  Court — Practice.    36. 

14  &  15  Vict.  u.  66,  B.  6         42  I.  L.  T.  R.  282  ; 
5  N.  I.  J.  R.  81 

See   Local   Government — Dispensary 
District. 

[1909]  2  I.  R.  354,  369  ; 

42 1.  L.  T.  R.  282  ;  43 1.  L.  T.  R.  144 

ySce   Local   Government — ^Dispensary 
District. 

14  &  15  Viot.  0.  68— Medical  Charities 

38  I.  L.  T.  R.  158  ;  4  N.  I.  J.  R.  191 

See    Local    Government  —  Medical 
Officer.    2. 

—  ss.  2,  6 — Poor  Law 

36  I.  L.  T.  R.  31  ;   2  N.  I.  J.  R.  77 

See  Poor  Law — Officer. 

s.  6  5  N.  I.  J.  R.  81 

See  Dispensary  District.    1. 

[1909]  2  I.  R.  354,  369  ; 

42  I.  L.  T.  R.  282  ;  43  I.  L.  T.  R.  144 

See  Dispensary  District.    2. 

s.  8  [1902]  2  I.  R.  412  ; 

35  I.  L.  T.  R.  13  ;   1  N.  L  J.  R.  57 

(See  Poor  Law — Medical  Officer.     11. 

14  &  15  Viot.  0.  70— (Railways  (Ir.)  Act,  1851) 
3  N.  I.  J.  R.  323 

See  Practice — ^Teial.    2. 

[1897]  2  I.  R.  362,  415 

See  Lands  Clauses  Acts — -Compulsory 
Powers.     1. 

46  I.  L.  T.  R.  159 

See  Labourers  (Ireland)  Acts.    45. 

s.  4  [1915]  2  I.  R.  36,  45 

See  Lands  Clauses  Acts — Compulsory 
Powers.    3. 

ss.  4,  5,  9  28  I.  L.  T.  R.  67 

See  Lands  Clauses  Acts — Compensa- 
tion.   1. 
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14  &  15  Vict.  c.  70,  s.  9 


[1903]  2  I.  R.  317  ; 
3  N.  I.  J.  K.  12 

See      Local      Government — Lunatic 
Asylum.    2. 

B.  17  [1898]  1  I.  R.  390 

See  Lands  Clauses  Acts — Compulsoey 
Powers.    4. 

s.  18 

[1913]  I.  R.  519  ;  47  I.  L.  T.  R.  101 
See  Lands  Clauses  Acts — Compensa- 
tion.   4. 

s.  21  [1908]  1  I.  R.  321 

See  Lands  Clauses  Acts^ — Compensa- 
tion.   2. 

s.  26  41  L  L.  T.  R.  71 

See  Railway  Traverse.    2. 
14  &  15  Vict.  u.  72— Church  Building 

[1914]  1  I.  R.  321,  344 
See  Ecclesiastical  Law.    1. 
14  &  15  Vict.  c.  77,  SB.  35,  61,  65,  69 

47  I.  L.  T.  R.  119 
See  County  Court — Jurisdiction.    8. 
14  &  15  Viot.  c.  85,  8.  3  31  I.  L.  T.  R.  170 

See  Grand  Jury — Presentment.    3. 
14  &  15  Vict.  0.  90— Fines    28  1.  L.  T.  R.  130 
See  Coroner.    3. 

s.  3  45  I.  L.  T.  R.  242 

See     Justices — Jurisdiction     (Petty 
Sessions).    103. 

s.  9  28  I.  L.  T.  R.  20 

jSiee  Juror.    1. 

[1904]  2  I.  R.  565  ; 

37  I.  L.  T.  R.  154  ;  3  N.  I.  J.  R.  319 
See  Juror.     2. 

B.  10  30  I.  L.  T.  110 

See  Rbcoonizanoe.    1. 

s.  13  [1908]  2  I.  R.  375,  380  ; 

41 1.  L.  T.  R.  190  ;  42  1.  L.  T.  R.  146 
See  Fine. 
14  &  15  Viot.  u.  91,  s.  9  (2) — Summary  Juris- 
diction 17  I.  C.  L.  R.  564 
See  Local  Government — Roads.    6. 
14  &  15  Vict.  c.  92  46  I.  L.  T.  R.  188 
See  Children  Act,  1908.    2. 

s.  3  (3)  [1903]  2  I.  R.  82  ; 

36  I.  L.  T.  R.  21  ;   2  N.  I.  J.  R.  44 
See  Highway.    14. 

s.  5  35  I.  L.  T.  R.  43 

See     Justices — Jurisdiction     (Petty 
Sessions).    91. 

s.  8  31  I.  L.  T.  R.  8 

See  Practice — Cbrtioeaei.    10. 

[1917]  2  I.  R.  96  ;  51  I.  h.  T.  R.  104 

See  Justices  —  Jurisdiction    (Petty 
Sessions).     101. 

44  I.  L.  T.  R.  110 

See   Justices  —  Jurisdiction    (Petty 
85. 


42  I.  L.  T.  R.  237 

See     Justices — Jurisdiction     (Petty 
Sessions).    13. 

s.  9  (2)  38  I.  L.  T.  R.  163  ; 

4  N.  I.  J.  R.  194 
See  Highway.    10. 


14  &  15  Viot.  c.  92,  8.  9  (7)     16  I.  C.  L.  R.  23 

See     Justices — Jurisdiction     (Petty 
Sessions).    14. 

s.  9  [1910]  2  I.  R.  544  ; 

44  I.  L.  T.  R.  146 

See  Local  Government — Roads.    49. 

[1909]  2  I.  R.  686 

See   Justices  —  Jurisdiction    (Petty 
Sessions).     83. 

43  I.  L.  T.  R.  271 

See   Justices  —  Jurisdiction    (Petty 
Sessions).    55. 
48  I.  L.  T.  R.  221 

See   Justices  —  Jurisdiction    (Petty 
Sessions).     82. 

s.  9  (2)  37  I.  t.  T.  R.  83 ; 

2  N.  I.  J.  R.  124 

See   Justices  —  Jurisdiction    (Petty 
Sessions).    78. 

s.  9  (3)  28  I.  L.  T.  R.  8  ; 

31  I.  L.  T  R.  39 

See  Highway.    9. 

[1906]  2  I.  R.  487 

See  Local  Government — Roads.    2. 

s.  10  (5)  [1897]  2  I.  R.  143 

See  Highway.     17. 

. 34  I.  L.  T.  R.  138 

See  Public  Health  Acts.     5. 

s.  10  (7)  [1915]  2  I.  R.  180 

See  Dog.     3. 

. s.  12  (1) 

[1906]  2  I.  R.  181  ;  40  I.  L.  T.  R.  76 
See  Name  on  Cart. 

8.  13  (3)  28  I.  L.  T.  R.  8 

See  Highway.    9. 

1   N.  I.  J.  R.  79 

See  Highway.     13. 

46  I.  L.  T.  R.  186 

See   Justices  —  Jurisdiction    (Petty 
Sessions).    42. 

—  s.  15  4  N.  1.  J.  R.  171 

See  Landlord  and  Tenant — Lease.  43 

— [1915]  2  I.  R.  318 

See  Practice — Certiorari.    18. 

— [1905]  2  I.  R.  318 

See  Practice — Certiorari.    18. 

[1912]  2  I.  R.  95,  290; 

46  I.  L.  T.  R.  229 
See  Negligence.    32. 

[1913]  2  I.  R.  381 ; 

47  I.  h.  T.  R.  246 
See    Justices  —  Jurisdiction    (Petty 
Sessions).    46. 

[1918]  2  I.  R.  405  ; 

52  I.  L.  T.  R.  83 
See     Justices — Jurisdiction     (Petty 
Sessions).    47. 

8.  16  3  N.  I.  J.  R.  299 

See    Justices  — ■  Jurisdiction    (Petty 
Sessions).    117. 
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14  &  15  Viot.  0.  92,  ss 
See  Estoppel. 
s.  20 

See  Trespass. 
ss.  20,  24 


19,  20  47  I.  L.  T.  R.  88 
14. 

31  1.  L.  T.  R.  345 
2. 

[1898]  2  I.  R.  694  ; 
32  I.  L.  T.  R.  83 
—  Jurisdiction    (Petty 
59. 


See   Justices 
Sbsssions). 

s.  23 

[1917]  2  I.  R.  45  ;  50  I.  L.  T.  R.  210 
See  Reformatory  School. 
14  &  15  Vict.  0.  93— Petty  Sessions 

42  I.  L.  T.  R.  89 
See     Justices — Jurisdiction     (Petty 
Sessions).    90. 

[1914]  2  I.  R.  89,  103  ; 
47  I.  L.  T.  R.  46 
See     Justices — Jurisdiction     (Petty 
Sessions).    133. 

Act  generally 

[1913]  2  I.  R.  342,  453 
See    Justices — ^Disqualification    8. 
See  National  Insurance.      9. 

[1918]  2  I.  R.  116 

See    Justices  —  Jurisdiction  (Petty 
Sessions).    2. 

Licensing  Act      48  I.  L.  T.  R.  42 

See  Practice — Certiorari.    20. 

50  I.  L.  T.  R.  233 

See  Justices  —  Jurisdiction    (Petty 
Sessions).    6. 

ss.  8,  9 

[1911]  2  I.  R.  382  ;  45  I.  L.  T.  R.  62 
See  Petty  Sessions  Clerk.    2. 

s.  9  [1894]  2  I.  R.  351 

See     Justices — Jurisdiction     (Petty 
Sessions).    25. 

•  47  I.  L.  T.  R.  109 

See  Solicitor — Right  op  Audience. 

a.  10  (4) 

[1904]  2  I.  R.  18  ;  37  I.  L.  T.  R.  150 
iSee  Loan  Fund  Society.    18. 

10  45  I.  L.  T.  R.  7 

<Sicc  Fisheries  Acts.    8. 

s.  11 

[1907]  2 1.  R.  160  ;  40  I.  L.  T.  R.  237 
See     Justices — Jurisdiction      (Petty 
Sessions).    114. 

s.  12  (2) 

[1908]  2  I.  R.  9  ;  40  I.  L.  T.  R.  222 
iSce  Adulteration  (Food  and  Drugs). 
19. 

■  s.  12  (3)  [1895]  2  I.  R.  586 

See  Parliament — Franchise.    166. 

■  ss.  12  (3),  20  (2)    [1911]  2  I.  R.  258  ; 

45  I.  L.  T.  R.  7 
See     Justices — Jurisdiction     (Petty 
Sessions).    112. 

ss.  12,  24  29  I.  L.  T.  R.  137 

See    Justices  —  Quarter     Sessions 
19. 


s.  14 
See  Criminal  Law- 


16  I.  C.  L.  R.  452 

-Evidence.    4. 


14  &  15  Viet.  c.  93,  ss.  14  (1),  36 

44  I.  L.  T.  R.  228 
See  Criminal  Law — Evidence.    5. 
s.  14  (1) — Dying  Declaration — Evi- 
dence 2  N.  I.  J.  R.  73 
See  Criminal  Law — Evidence.    6. 

s.  15  39  L  L.  T.  R.  117  ; 

5  N.  I.  J.  R.  153 
See   Justices — Practice    (Petty    Ses- 
sions).   6. 

ss.  20(1),  22(9) 

[1898]  2  I.  R.  694  ;  32  I.  L.  T.  R.  83 
See     Justices — Jurisdiction     (Petty 
Sessions).    59. 

s.  20 

See   Justices — Practice   (Petty    Ses- 
sions).   7. 

[1909]  2  I.  R.  400  ;  43  I.  L.  T.  R.  72 

See   Justices — Practice   (Petty    Ses- 
sions).   7. 

[1917]  2  I.  R.  283 

See     Justices — Jurisdiction     (Petty 
Sessions).     5. 

ss.  20,  21  46  I.  L.  T.  R.  66 

See     Justices — Jurisdiction     (Petty 
Sessions).     1. 

s.  21  [1897]  2  I.  R.  236 

See  Game.     9. 

[1918]  2  I.  R.  347 

See     Justices — Jurisdiction     (Petty 
Sessions).     58. 

ss.  21,  24,  42        [1897]  2  I.  R.  248 

See  Justices — Quarter  Sessions.     16. 

ss.  21,  36  [1905]  2  I.  R.  648 

See     Justices — Jurisdiction     (Petty 
Sessions).    80. 

[1912]  2  I.  R.  64 

See     Justices — Jurisdiction      (Petty 

Sessions).    72. 

ss.  21,  42  [1917]  2  I.  R.  250  ; 

51  I.  L.  T.  R.  30 

iSce     Justices — Jurisdiction     (Petty 
Sessions).    56. 

s.  22  43  I.  L.  T.  R.  173 

See  Licensing  Acts — Offences.    55. 

ss.  22  (3),  34  45  I.  L.  T.  R.  242 

See     Justices — Jurisdiction     (Petty 
103. 


s.  22  (8)     [1908]  2  I.  R.  375,  380  ; 

41 1.  L.  T.  R.  190  ;  42  I.  L.  T.  R.  146 

See  Fine. 

[1901]  2  I.  R.  39  ; 
34  I.  L.  T.  R.  34 

See   Local    Government  —  Disqual- 

FICATION.      17. 

ss.  22,  23— Petty  Sessions 

[1915]  2  I.  R.  162  ;  49  L  h.  T.  R.  25 

See     Justices — Jurisdiction     (Petty 
Sessions).     122. 
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U   &  15  Vict.  c.  93,  s.  24 

[1897]  2  I.  R.  603 
See    Justices  —  Quarter    Sessions. 
23. 

[1901]  2  I.  R.  130 

See  Licensing  Acts — Offences.    2. 

[1905]  2  I.  R.  644 

See  Justices — Quarter  Sessions.    11. 

—  [1901]  2  I.  R.  548 

See  Justices — Quarter  Sessions.    12. 

Petty  Sessions    [1906]  2  I.  R.  164  ; 

39  I.  L.  T.  R.  225  ;  5  N.  I.  J.  R.  211 
See  Justices — Quarter  Sessions.    9. 

[1905]  a  I.  R.  644 

iSee  Justices — Quarter  Sessions.    11. 

Petty  Sessions       [1913]  2  I.  R.  35  ; 

46  I.  L.  T.  R.  6 
See  Justices — Quarter  Sessions.    4. 

39  I.  L.  T.  R.  225 

See  Practice — Appeal.    17. 

46  I.  L.  T.  R.  6 

See  Justices — Quarter  Sessions.    4. 

s.  24  (5)  50  I.  L.  T.  R.  229 

See  Justices — Quarter  Sessions.    7. 

s.  24  (6)  39  I.  L.  T.  R.  225 

See  Practice — ^Appeal.    17. 

■  s.  25 — Execution  of  Distress  Warrant 

by  Police  [1916]  2  I.  R.  393  ; 

50  I.  L.  T.  R.  18 
See  Small  Debts. 

46  I.  L.  T.  R.  88 

See     Justices — Jurisdiction     (Petty 
Sessions).    118. 

s.  25  (2) 

[1910]  2 1.  R.  681  ;  45 1.  L.  T.  R.  9, 76 
See  Poor  Rate — Recovery  op.    5,  6. 

8.  25  (5)  [1900]  2  I.  R.  397 

See  Justices — Quarter  Sessions.  1 8. 

s.  34  47  I.  L.  T.  R.  14 

See  Recognizance.    3. 

ss.  34,  36  [1917]  2  I.  R.  360 

See     Justices — Jurisdiction     (Petty 
Sessions).    7. 

s.  35  32  I.  L.  T.  R.  449 

See  Explosives  Act,  1875. 

s.  39  [1912]  2  I.  R.  1 

See  Local  Government — Disqualifica- 
tion.    14. 

s.  42  [1913]  2  I.  R.  453  ; 

47  I.  L.  T.  R.  172 
See  National  Insurance.    9. 
14  &  15  Vict.  0.  99,  s.  14  32  I.  L.  T.  R.  48 

See  Tithe  Rbntchakgb  ■ —  Variation. 
9. 

[1900]  2  I.  R.  88 

See  Waterworks.     1. 

14  &  15  Vict.  0.  100,  s.  23— Indictment — Venue 
16  I.  C.  L.  R.  50 
See  Criminal  Law — Practice.    17. 
14  &  15  Vict.  c.  128— Trinity  College  Leases 

28  I.  L.  T.  R.  44 
See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.     28. 


1852. 

15  &  16  Vict.  c.  24,  s.  1— Wills   Act   Amend- 
ment Act  50  I.  L.  T.  R.  180 

<See  Will — ^Attestation.    4. 

15  &  16  Vict.  0.  24,  s.  1  33  I.  L.  T.  R.  45 

See  Probate  (and  Administration) — 
Execution  of  Will.    5. 

15  &  16  Vict.  c.  31 — Industrial  and  Provident 
Societies  [1895]  1  I.  R.  1 

See  Company — Winding-up.    8. 

[1907]  1  I.  R.  98  ;  41  I.  L.  T.  R.  9 

See  Company — Winding-up.    19. 

[1909]  1  I.  R.  49  ;  43  I.  L.  T.  R.  24 

See  Company — Winding-up.    20. 

15  &  16  Vict.  c.  63— Valuation 

[1901]  2  I.  R.  215,  224  ; 
[1902]  2  I.  R.  697  ;  36  I.  L.  T.  R.  105 

See  Poor  Rate — Procedure.    9. 

48  I.  L.  T.  R.  83 

See  Local  Government — Rates.    3. 

48  I.  L.  T.  R.  217 

See  Poor  Rate — Procedure.    10. 

38  I.  L.  T.  R.  196 
See  Poor  Rate — Exemption.    10. 

[1916]  2 1.  R.  77, 95 

See  Poor  Rate — Exemption.    16. 

s.  11  46  I.  L.  T.  R.  164 

See  Poor  Rate — Procedure.    4. 

ss.  11,  12  [1906]  2  I.  R.  473 

See  Sandpits. 

ss.  11,  17,  20 

[1905]  2  I.  R.  448,  497  ; 

38 1.  L.  T.  R.  148  ;  39 1.  L.  T.  R.  138  ; 
4  N.  I.  J.  R.  207  ;  5  N.  I.  J.  R.  125 
See  Poor  Rate — Procedure.    15. 

s.  12 

[1916]  2 1.  R.  619  ;  50  I.  L.  T.  R.  230 
See  Poor  Rate — Procedure.    6. 

ss.  12,  26,  27         [1914]  2  I.  R.  33  ; 

[1914]  2  I.  R.  33  ;  48  I.  L.  T.  R.  79 
See  Local  Government — Rates.    16. 

ss.  12,  27 

[1913]  2  I.  R.  142,  171  ; 
46  I.  L.  T.  R.  259  ;  47  I.  L.  T.  R.  1 
See  Local  Government — Rates.    20. 

s.  15  [1914]  2  I.  R.  447 

See  Poor  Rate— Exemption.    9. 

ss.  15,  16  [1897]  2 1.  R.  516  ; 

[1899]  2  I.  R.  214  ;  30  I.  L.  T.R.  129 
See  Poor  Rate — Exemption.    13,  14. 

[1896]  2  I.  R.  538  ;    31 1.  L.  T.  R.  21 

See  Poor  Rate — Exemption.    19. 

ss.  15,  16  [1897]  2  I.  R.  516  ; 

30  I.  L.  T.  R.  129 
See  Poor  Rate — Exemption.    14. 

s.  16 

See  Poor  Rate— Exemption.    2,  8,  13, 
21. 


STATUTES  CITED  AND  JUDICIALLY  INTERPEETED.     cccxxi 


13  &  16  Vict.  c.  63,  s.  16  [1899]  2  I.  R.  214 

See  Poor  Rate — Exemption.    13. 

—  [1904]  2  I.  R.  429  ; 

38  I.  L.  T.  R.  114  ;  4  N.  I.  J.  R.  148 
.,  /See  PooB  Rati; — Exemption.    8. 
— i-     381.  L.  T.  R.  150;4N.I.J.R.215 

See  Poor  Rate — Exemption.    6. 

[1911]  2  I.  R.  579 

See  Poor  Rate — Exemption.    20. 
s.  16  38  I.  L.  T.  R.  71 

See  Poor  Rate — Exemption.    18. 
39  I.  L.  T.  R.  59 

See  Poor  Rate — Exemption.    21. 
•  [1906]  a  I.  R.  479 

See  Poor  Rate — Exemption.    5. 

[1907]  2  I.  R.  112 

iSce  Poor  Rate — Procedure.     1. 
[1901]  2  I.  R.  593 

See  Poor  Rate — Exemption.     17 
[1911]  2  I.  R.  173 

See  Poor  Rate — Exemption.     7. 
[1912]  2  I.  R.  328 

See  Poor  Rates — Exemption.     15. 
[1916]  2  I.  R.  77,  95 

See  Poor  Rate — Exemption.     16. 
50  I.  L.  T.  R.  105 

See  Poor  Rate — Exemption.    4. 
—  49  I.  L.  T.  R.  103 

See  Poor  Rate — Exemption.    3. 
[1915]  2  I.  R.  319, 328 

See  Poor  Rate — Procbdtire.    5. 
SB.  34,  36  [1917]  2  I.  R.  360 

See     Justices — Jurisdiction     (Petty 
Sessions).    77. 
15  &  16  Vict.  u.  oiv — Limerick  Market 

[1899]  1  I.  R.  229 

See  Mortgage — Priority.    2. 

[1900]  1  I.  R.  85,  103  ; 

[1901]  1  I.  R.  529  ;  36  I.  L.  T.  R.  3 

See  Mortgage — Priority.    3.  ' 


1852-3. 

16  &  17  Vict.  0.  34.  s.  2,  Schedule  D.— Income 
Tax  [1910]  2  I.  R.  521 

See  Revenue — Income  Tax.     1. 

Schedule  D. — Company  "  resident  " 
in    United    Kingdom 

[1918]  2  I.  R.  34 
See  Revenue — Income  Tax.     5. 

Schedule  D. — Income  Tax 

[1913]  2  I.  R.  462  ;  47  I.  L.  T.  R.  215 
See  Revenue — Income  Tax.    4. 

s.  40—  [1918]  1  I.  R.  30 

See  Land  Purchase  ActsI, —  Practice. 
13. 


1853. 

16  &  17  Viot.  e.  38 — Malicious  Injury 

[1901]  2  I.  R.  255,  261  ; 
34  I.  L.  T.  R.  201  ;  1  N.  I.  J.  R.  27 

See  Malicious  Injury.    28. 
28  I.  L.  T.  R.  39 

See  Malicious  Injury.    35. 


16  &  17  Vict.  c.  38  28  I.  L.  T.  R.  138 

See  Malicious  Injury.    29. 

— s.  1  31  I.  L.  T.  R.  97 

See   Malicious  Injury.    73. 
32  I.  L.  T.  R.  142 

See  Malicious  Injury.    65. 
35  I.  L.  T.  R.  104 

See  Malicious  Injury.    10. 

— 52  I.  L.  T.  R.  103 

See  Malicious  Injury.    91. 

16  &  17  Vict.  c.  51 — Succession  Duty 

[1902]  1  I.  R.  109,  111  ; 
35 1.  L.  T.  R.  180, 246  ;  1  N.  I.  J.  R.  25 

See  Revenue — Succession  Duty.    5. 
— .s.  34  39  I.  L.  T.  R.  27 

See  Revenue — Succession  Duty.    2. 
ss.  2,  10  [1907]  2  I.  R.  400 

See  Revenue — Succession  Duty.    4, 

ss.  2,  13 

[1906]  2  1.  R.  122  ;  40  I.  L.  T.  R.  95 

See  Revenue — Succession  Duty.    3. 
s.  20  [1909]  2  I.  R.  436 

See  Revenue — Succession  Duty.    1. 

16  &  17  Vict.  c.  110,  ss.  1,  3— Bettinsr  Houses 
[1908]  2  I.  R.  411 
See  Gaming  and  Wagering.    4. 
16  &  17  Vict.  0.  112,  s.  25— Dublin  Carriage 

3  N.  N.  J.  R.  45 
See  Local  Government — Overlapping 
District. 

16  &  17  Vict.  c.  113  16  I.  C.  L.  R.  428 

See  Criminal  Law  (General).    9. 

s.  20 — Common  Law  Procedure 

[1896]  2  I.  R.  136,  166 
See  Bankruptcy — Arrangement.  34. 

ss.  20,  24 

See  Limitations,  Statute  oe — Personal 
Action.    11,13. 

s.  20 

[1914]  1  I.  R.  188  ;  48  I.  L.  T.  R.  201 
See  Mortgage  (General).    25. 

[1913]  1  1.  R.  328,  337,  504 

See    Limitations,  Statute    of  —  Per- 
sonal Action. 
See  Mortgage    (General).     8. 

[1897]  a  I.  R.  614 

See  Limitations,  Statute  oe^ — Personal 
Action.    13. 

B.  33  [1895]  2  I.  R.  442 

See  Practice — Service.    3. 

ss.  175,  179 

17  I.  C.  L.  R.  357 
See  Practice — Pleading.    17. 

s.  243  [1897]  2  I.  R.  572  ; 

[1894]  2  I.  R.  14 
See    Solicitor  —  Bill   oe   Costs.      2, 
8,  3- 

29  I.  L.  T.  R.  14 

See  County  Court — Practice.    27. 

16  &  17  Viot.  0.  114 — Limerick  and  Ennis  Rail- 
way Aot  [1894]  2  I.  R.  49 
See  Landlord   and  Tenant  —  Lease. 
21. 

•  BeHast  17  I.  C.  L.  R.  9 

See  Local  Government — Rates.    4. 
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16  &  17  Viet.  c.  119  [1917]  2  I.  R.  387 

See  Gaming  and  Wagering.    2. 
41  I.  L.  T.  R.  226 

See  Gaming  and  Wagering.     1. 
ss.  1,  3  34  I.  h.  T.  R.  127 

See  Gaming  and  Wagering.    9. 
37  I.  L.  T.  R.  177 

See  Gaming  and  Wagering.    7. 

[1911]  2  I.  R.  216  ; 

45  I.  L.  T.  R.  77 

See  Gaming  and  Wagering.    3. 

B.  5  37  I.  L.  T.  R.  153  ; 

3  N.  I.  J.  R.  307 

See   Peactiob — Pleading.    19. 
16  &  17  Viot.  0.  135  [1915]  2  I.  R.  283 

See  National  Insurance.    1. 
31  I.  L.  T.  477 

See  HARBOtTB.    4. 

16  &  17  Vict.  i;.  136,  ss.  7,  9— Grand  Juries 

[1906]  2  I.  R.  458 

See  Local  Government — Officer.    9. 

16  &  17  Vict.  c.  194  [1894]  2  I.  R.  49 

See  Landlord  AND  Tenant — Lease.   21. 

ss.  37,  39 

[1914]  2  I.  R.  33  ;  48  I.  L.  T.  R.  79 
jSice  Local  Government — Rates.    16. 


1854. 

17  &  18  Vict.  c.  8— Valuation 

[1902]  2  I.  R.  275,  294  ; 
35  I.  L.  R.  235.  237  ;  2  N.  I.  J.  R.  15 

iSiee  Poor  Rate — Peooedfrb.    13. 
Valuation  [1916]  2  I.  R.  77,  95 

See  Poor  Rate — Exemption.    16. 
s.  2 

iSee  Municipal  Corporation — Rates.   1. 
Grand  Jury — Cess.    2. 
38  I.  L.  T.  R.  196 

See  Poor  Rate — Exemption.    10. 

[1896]  2  I.  R.  538  ; 

31  I.  L.  T.  R.  21 

See  Poor  Rate — Exemption.     19. 
[1897]  2  I.  R.  157 

ySee  Poor  Rate — Exemption.    2. 

. [1897]  2  I.  R.  516  ; 

30  I.  L.  T.  R.  129 

See  Poor  Rate — Exemption.    14. 
[1899]  2  I.  R.  214 

See   Poor   Rate — Exemption.    13. 
38  I.  L.  T.  R.  196 

See    Poor    Rate — Exemption.     10 

[1904]  2  I.  R.  429  ; 

38  I.  L.  T.  R.  114  ;  4  N.  I.  J.  R.  148 

See  Poor  Rate — Exemption.    8. 
[1906]  2  I.  R.  479 

jSee  Poor  Rate — Exemption.    5, 
— [1911]  2  I.  R.  593 

See  Poor  Rate — Exemption.     17. 
— [1911]  2  I.  R.  173 

See  Poor  Rate — Exemption.    7. 
— [1911]  2  I.  R.  579 

<See  Poor. Rate — Exemption.    20. 

— 38  1.  L.  T.  R.  150  ; 

4  N.  I.  J.  R.  215 

See  Poor  Rate — Exemption.    6 


17  &  18  Vict.  o.  8  [1912]  2  I.  R.  328 

See  Poor  Rates — Exemption.     15. 
[1914]  2  I.  R.  447 

See  Poor  Rate — Exemption.    9. 
[1916]  2  I.  R.  77,  95 

See  Poor  Rate — Exemption.    16. 
— 49  L  L.  T.  R.  103 

See  Poor  Rate — Exemption.    3. 
50  I.  L.  T.  R.  105 

See  Poor  Rate — Exemption.    4. 
47  I.  L.  T.  R.  230 

See.  Local  Government^ — Rates.    29. 

s.  4  36  I.  L.  T.  R.  176,  180  ; 

2  N.  I.  J.  R.  266,  274 

See  Poor  Rate — Procedure.    12. 

ss.  4,  5  [1901]  2  LR.  215, 224; 

[1902]  2  I.  R.  697  ;  36  I.  L.  T.  R.  105 

See  Poor  Rate — Procedure.    9. 

17  &  18  Viot.  c.  31,  s.  7— Railway  and  Canal 

Traffic  31  I.  L.  T,  R.  62 

See  Railway — Carriage  of  Goods.    9. 

[1903]  2  I.  R.  5  ; 

37  I.  L.  T.  R.  23,  note 
See  Railway — Carriage  of  Goods.    10. 

42  I.  L.  T.  R.  267 

See  Railway  —  Carriage  of   Goods. 
15. 

48  I.  L.  T.  R.  98 

See  Careiee.     9. 
17  &  18  Vict.  c.  38— Gaming 

[1916]  2  I.  R.  1  ;  49  I.  L.  T.  R.  234 
See  Gaming  and  Wagering.    8. 

s.  4 

[1914]  2  I.  R.  261  ;  48  I.  L.  T.  R.  105 
See  Gaming  and  Wagering.    11. 
17  &  18  Viot.  0.  60,  s.  3— Cruelty  to  Animals 
•    [1904]  2  I.  R.  705  ;  38  I.  L.  T.  R.  253 
See  Criminal  Law  (General).    7, 
17  &  18  Vict.  0.  89,  s.  3  43  I.  L.  T.  R.  281 

See  Licensing  Acts — Offences.    49. 

^,  50  I.  L.  T.  R.  84 

See  Licensing   Acts — Licensing   Ceb- 

TIPICATE.      55. 

52  I.  L.  T.  R.  90 

.See  Licensing   Acts— Licensing   Cer- 
tificate.   49. 

s.  9  30  I.  L.  T.  R.  6 

See  Licensing   Acts — Licensing   Cee- 

TIFIOATE.      34. 

45  I.  L.  T.  R.  37 

See  Licensing   Acts — Licensing   Cee- 

TIFICATE.      35. 

s.  11  35  I.  L.  T.  R.  55  ; 

1  N.  I.  J.  R.  91 

See  Licensing  Acts — Licensing   Cer- 
tificate.   43. 

[1900]  2  I.  R.  492 

jSee  Licensing   Acts — Licensing  Cer- 
tificate.   45. 

[1897]  2  I.  R.  57  ;  30  I.  L.  T.  R.  47 

See  Licensing  Acts — Licensing   Cer- 
tificate.   45. 


STATUTES  CITED  AND  JUDICIALLY  INTEEPEETED.    eooxxiii 


17&18  Viot.  .;.  89,  s.  3  [1905]  2  I.  R.  101,  112  ; 

37 1.  L.  T.  R.  143, 252  ; 

4  N.  I.  J.  R.  76 

See  Licensing  Acts — Licensing   Ceh- 
TipCATE.     42,  52, 
17  &  18  Viot.  0.  103  36  I.  L.  T.  R.  128 

See  Pooh  Rate  Collbctoe.    2. 

[1917]  2 1.  R.  454, 476  ; 
[1918]  2  I.  R.  158  ;  52  I.  L.  T.  R.  73 

See  Town. 

29  I.  L.  T.  R.  74 

See  Local  Government — Rates.    21. 
4  N.  I.  J.  R.  90 

See  Local  Government — By-Laws. 

3  N.  1.  J.  R.  45 

See  Local  Government — Overlapping 
Districts. 

3  N.  I.  J.  R.  145 

See    Practice — Receiver.    27. 

[1895]  2 1.  R.  676  ;  [1896]  2  I.  R.  126 
See  Municipal  Corporation — Rates.  5. 

46  I.  L.  T.  R.  6 

See  Justices — Quarter  Sessions.    4. 

ss.  1,  60  [1897]  2  L  R.  598  ; 

32  I.  L.  T.  R.  9 
See  Municipal  Corporation — Rates.    1. 

47  I.  L.  T.  R.  230 

See  Local  Government — Rates.    29. 

s.  22  17  I.  C.  L.  R.  463 

See  Local  Government — Franchise.  2 . 
s.  29  34  I.  L.  T.  R.  9 

See  Justices— Disqualification.    21. 

s.  30 

[1913]  2  I.  R.  59  ;  46  I.  L.  T.  R.  279 

See  Local  Government — Election.   1 8. 

ss.  39,  93 

[1913]  2  I.  B.  35  ;  46  I.  L.  T.  R.  6 

See  Justices — Quarter  Sessions.    4. 

s.  39  2  N.  I.  J.  R.  2 

See  Local  Government — Town. 

—  s.  60  31  I.  L.  T.  R.  358 
See  Municipal  Corporation — Rates.  7. 

[1897]  2  I.  R.  552  ; 

31 1.  L.  T.  R.  136,  345 
See  Municipal  Corporation — Rates.  3, 4. 

38  I.  L.  T.  R.  205  ;  4  N.  L  J.  R.  205 

See  Local  Government — Rates.    32. 

■         39I.L.T.R.198;5N.I.J.R.240 

See  Poor  Rate — Occupation.    5. 

37  I.  L.  T.  R.  168 

See  Local  Government — Rates.    31. 

ss.  60,  62      [1913]  2 1.  R.  142, 171  ; 

,    46 1.  L.  T.  R.  259  ;  47  I.  L.  T.  R.  1 

See  Local  Government — Rates.    20. 
s.  61  48  I.  L.  T.  B.  83 

See  Local  Government — Rates.    3. 
— -  [1915]  2  I.  R.  14 

See  Local  Govbesmbnt — Rates.    34. 


17   &  18  Viot.  u.  103,  s.  62 

[1913]  2  I.  B.  142, 171  ; 
46  I.  L.  T.  R.  259 
See  Local  Government — Rates.  20. 

s.  63  5  N.  I.  J.  R.  101 

See  Local  Government — Rates.    27. 

45  I.  L.  T.  R.  181 

See  Local  Government — Rates.    22. 

— ss.  72  (12),  96       39  I.  h.  T.  R.  82 

See     Justices — Jurisdiction     (Petty 
Sessions).    20. 

— —  s.  79 — Liceuoe  for  Hackney  Carriage 

— Applioation  for        49  I.  L.  T.  R.  80 
See  Hackney  Carriage. 

Towns  Improvement  (Ir.)  Aot,  1854 

47  I.  L.  T.  47 
See  Poor  Rate — Adjustment  of  Rent. 
2. 

■ ss.  80,  90,  91 — Towns  Improvement 

[1914]  2  I.  R.  103 
See  Justices  —  Jurisdiction    (Petty 
Sessions).    60. 
17  &  18  Viot.  0.  104 — Merchant  Ship — Measure- 
ment 16  I.  C.  L.  R.  349 
See  Merchant  Shippinq.    1. 

s.  388 — Merchant   Shipping 

28  I.  li.  T.  R.  10 
See  Ship — Pilot. 
17  &  18  Viot.  c.  113,  s.  1— Looke  King's  Aot 

[1904]  1 1.  R.  461  ;  38 1.  L.  T.  R.  181 
See  Priority.     2. 
17  &  18  Viot.  0.  113  33  I.  L.  T.  R.  70  ; 

36  I.  L.  T.  R.  206  ;   3  N.  I.  J.  R.  5 
See  Will — Exoneration.    1,  4. 

s.  17 — Suooession  Duty 

[1904]  2  I.  R.  621 
See  Revenue — Estate  Duty.    5. 
17  &  18  Vict.  0.  177,  s.  26— Londonderry  Port 
and  Harbour  [1894]  2  I.  R.  384 

See  Harbour.    1. 


1855. 

18  &  19  Viot.  c.  62,  s.  2— Intoxicating  Liquors 
[1908]  2  LB.  124, 137 
See  Licensing  Acts — Ofeences.    50. 
18  &  19  Vict.  0.  63— Friendly  Societies 

[1895]  1  I.  B.  1 
See  Company — Winding-up.    8. 

Friendly  Societies 

[1907]  1  I.  B.  98  ;  41  I.  L.  T.  B.  9 

See  Company — Winding-up.    19. 

18  &  19  Vict.  0.  90,  ss.  1,  2— Costs  in  Crown 

Proceedings  [1902]  1  I.  B.  63  ; 

36  I.  L.  T.  B.  17  ;   2  N.  I.  J.  B.  92 

See  Practice — Costs.    34. 

[1901]  2  I.  B.  692 

See  Practice — Costs.    35. 

s.  2  [1897]  1  I.  B.  520  ; 

31  I.  L.  T.  B.  27 

See  Practice — Costs. 


See  Practice — Costs. 

[1908]  2  I.  B.  32  : 

See  Practice — Costs. 


1  I.  B    1 


36. 
[1901] 

33. 
[1908]  2  I.  B.  32; 

411.  L.  T.  B.79 

19. 


cecxxiv      STATUTES  CITED  AND  JUDICIALLY  INTEEPRETED. 


18  &  19  Viot.  0.  114  29  I.  L.  T.  B.  100 

See  LicBNSiNa  Acts — Teansfer.    11. 

s.  1  37  I.  L.  T.  R.  246 

See  Licensing   Acts — Licensing   Cbr- 

TmCATB.     9. 

[1901]  2  I.  B.  352  ; 

35  I.  L.  T.  R.  202  ;  1  N.  I.  J.  R.  44 

See  Licensing  Acts — Licensing   Cbb- 

TIMCATE.      18. 

[1895]  2  I.  B.  104, 119 

See  Licensing  Acts — Licensing   Cer- 
tificate.   73.     . 

31  I.  L.  T.  R.  45 

See    Vendor    and     Purchaser — Con- 
ditions or  Sale.    12. 

[1904]  2 1.  R.  298 ;  38  I.  L.  T.  R.  92 ; 

4  N.  I.  J.  R.  115 
o'ee  Licensing  Acts — Transfer.    5. 

[1909]  2  I.  R.  132 

See  Licensing  Acts— Licensing   Cer- 
tificate.   71. 

_    38  I.  L.  T.  R.  25  ;  4  N.  I.  J.  R.  66 

See  Licensing  Acts — Transfer.    8. 

18  &  19  Viot.  c.  126,  SB.  1,  12— Criminal  Justice 

[1908]  2  I.  R.  429 
See     Justices — Jurisdiction     (Petty 
Sessions).    119. 

1856. 

19  &  20  Viot.  0.  63,  s.  2— Grand  Jury 

[1914]  2  I.  R.  33  ;  48  I.  L.  T.  R.  79 
See  Local  Government — Rates.    1 6. 

■ s.  6  31  I.  L.  T.  276,  321,  357 

See  Grand  Jury — Cess.     6,  7. 

s.  7  [1894]  1  I.  R.  48 

See  Grand  Jury — Cess.    10. 
19  &  20  Viot.  u.  92 — Chanoery  Appeal  (Ir.) 

[1906]  1  I.  B.  478 
See  Solicitor — Bill  of  Costs.    148. 
19  &  20  Vict.  0.  97 — Mercantile  Law  Amend- 
ment Act  17  I,  C.  L.  R.  46 
See  Sheriff.    5. 

■ —  s.  5 — Mercantile  Law  Amendment 

[1894]  1  I.  R.  56  ;  31  L.  R.  I.  249 
See     Principal     and     Surety — Con- 
tract.   6. 

[1899]  1  I.  R.  59 

See     Mortgage  —  Judgment     Mort- 
gage.   13. 

s.  14  [1897]  2  I.  R.  614 

See  Limitations,  Statute  of — Personal 
Action.    13. 
19  &  20  Vict.  0.  102  44  I.  L.  T.  R.  150 

See     Arbitration  —  Agreement    to 
Refer.    7. 

s.  5  50  I.  L.  T.  R.  54 

See  County  Court — Practice.    12. 

B.  11 — Common  Law  Procedure  (Ir.) 

Act,  1856  47  I.  L.  T.  B.  117 

See  Arbitration — Award.    10. 

s,  14 

[1894]  2  I.  R.  723  ;  28  I.  L.  T.  R.  95 
See      Arbitration  —  Staying      Pro- 
ceedings.   2. 


19  &  20  Vict.  c.  102 

[1899]  2 1.  R.  234  ;    48 1.  L.  T.  R.  77 

See      Arbitration  —  Staying      Pro- 
ceedings.     1. 

[1901]  2  I.  B.  262 

See      Arbitration  —  Staying      Pro- 
ceedings.    3. 

SB.  15,  16  [1895]  2  I.  B.  146 

See  Arbitration — Submission.    2. 

s.  20  51  I.  L.  T.  B.  109 

See  Arbitration — Submission.    1. 

ss.  56,  57 — InterrogatorieB 

17  I.  C.  L.  R.  783 
See  Practice — Discovery.    32. 

s.  97  28  I.  L.  T.  B.  31 

See  County  Court — Practice.    16. 

[1897]  2  I.  B.  572 

See  Solicitor — Bill  of  Costs.    2. 

29  I.  L.  T.  B.  14 

See  County  Court — Practice.    27. 
28  I.  L.  T.  R.  31 

See  County  Court — Practice.    16. 

[1902]  2  I.  R.  315  ; 

36  I.  L.  T.  R.  11 

See  Practice — Costs.    50. 

19  &  20  Vict.  c.  113,  s.  1— Foreign  Tribunals 

1  N.  I.  J.  B.  24 
See  Practice — Evidence.    4. 

s.  16 

[1866]  17  I.  C.  L.  R.  649 
See  Arbitration^ — Procedure.    2. 

1857. 

20  &  21  Viot.  0.  40,  s.  6— Illicit  Distillation 

[1897]  2  I.  B.  248 

See  Justices — Quarter  Sessions.     16. 

20  &  21  Viot.  u.  43  37  I.  L.  T.  R.  214 

4  N.  I.  J.  R.  2 
See  Local  Government — Election.    1. 

[1901]  2  I.  B.  423 

See  Game.     6. 

[1914]  2  I.  B.  249 

See  Justices — Case  Stated.    2. 

48  I.  L.  T.  B.  221 

See     Justices — Jurisdiction     (Petty 
Sessions).    82. 

s.  2  29  I.  L.  T.  356 

See  Practice — Case  Stated.    3. 

47  I.  L.  T.  B.  14 

See  Recognizance.    3. 

ss.  2,  6 

[1910]  2  I.  B.  38,  306, 323;  43 1.  L.  T.  B.  194 

See  Justices — Case  Stated.    6. 
See  Landlord  and  Tenant — Landlord 
and  Tenant  Act,  1870.     10, 

s-  3  39  I.  L.  T.  B.  106  ; 

5  N.  I.  J.  B.  147 
See  Practice — Costs.    2. 

s.  6  [1900]  2  I.  B.  211 

See  Fisheries  Acts.    26. 
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20  &  21  Viot.  0.  43  [1909]  2  I.  R.  681  ; 

43  I.  L.  T.  R.  52 

See  Justices — Case  Stated.    5. 

—  ss.  6.  14  [1900]  2  I.  R.  307  ; 

33  I.  L.  T.  R.  168 

See     Justices  —  Quarter     Sessions. 
22. 

20  &  21  Viot.  u.  60,  s.  32— Bankruptcy 

29  I.  L.  T.  R.  6 
See   Bankruptcy — Proof.    11. 

—  s.  51  32  I.  L.  T.  R.  15 

See  Bankruptcy — Assets.    1. 

44  I.  L.  T.  R.  117 
See  Bankruptcy — ^Assets.    2. 

s.  53  48  I.  L.  T.  R.  99 

See    Bankruptcy — Arrangement.    21. 

s.  67  43  I.  L.  T.  R.  265 

See  Bankruptcy — Practice.    13. 

8.  90  29  I.  L.  T.  R.  136 

See  Bankruptcy — ^Act  of  Bankruptcy. 
2. 

s.  149  [1909]  2  I.  R.  185 

See  Bankruptcy — Provable  Debt. 
s.  267  [1899]  2 1.  R.  313, 322; 

33  I.  L.  T.  R.  42 
See      Bankruptcy  —  After-acquired 
Property.    1. 

s.  268-271  30    I.    L.    T.    9 

See  Bankruptcy — Proof.    9. 

ss.   268,   271 — Irish   Bankrupt   and 

Insolvent  Act,  1857 
[1916]  1  I.  R.  371  ;  50  I.  L.  T.  R.  227 
See  Bankruptcy — Assignee. 

s.  271  [1909]  1  I.  R.  334 

See  Bankruptcy — ^Vesting.    3. 

Bankruptcy  [1917]  2  I.  R.  56  ; 

51  I.  L.  T.  R.  24 

See  Bankruptcy — Practice.    11. 

s.  304  [1902]  2  I.  R.  57  ; 

35  I.  L.  T.  R.  137 

See  Bankruptcy — ^Adjudication.     3. 
s.  308 — ^Bankruptcy 

46  I.  L.  T.  R.  254 
See  Contempt  of  Court.     1 . 

s.  313  [1899]  2  I.  R.  206 

See    Bankruptcy — Order    and    Dis- 
position.   5. 

[1900]  2  I.  R.  153 

See    Bankruptcy — Order    and     Dis- 
position.   12. 

[1913]  2  I.  R.  487  ; 

47  I.  L.  T.  R.  254 
See    Bankruptcy — Order    and    Dis- 
position.   3. 

49  I.  L.  T.  R.  216 

See    Bankruptcy — Order    and     Dis- 
position.   6. 

[1912]  2  I.  R.  170  ; 

46 1.  L.  T.  R.  91  ;  [1913]  2 1.  R.  487  ; 

47  I.  L.  T.  R.  254 
See    Bankruptcy— Order    and    Dis- 
position.   2,  3. 

Bankruptcy  [1915]  2  I.  R.  347 

See    Bankruptcy — Order    and    Dis- 
position.   4. 


20  &  21  Viot.  c.  60,  s.  313 

[1918]  2  I.  R.  460;  52  I.  L.  T.  R.  180 
See    Bankruptcy — Order    and     Dis- 
position.   10. 

33I.L.T.R.96 

See    Bankruptcy — Order    and     Dis- 
position.   9. 

s.  313  and  328       30  I.  L.  T.  R.  122 
See     Bankruptcy — Order    and     Dis- 
position.    11. 
s.  313  33  I.  L.  T.  R.  96 

Bankruptcy — Order    and    Dis- 


position.   8. 

s.  319 

See  Bankruptcy- 


[1915]  2  I.  R.  425 
-Assets.    4. 

44  I.  L.  T.  R.  117 
See  Bankruptcy — Assets.    2. 

47  I.  L.  T.  R.  146 

See  Bankruptcy — Assets.    3. 

s.  321  29  I.  L.  T.  R.  4 

See  Bankruptcy — Proof.    10. 

[1914]  2  I.  R.  29 
SeeBANKRUPTCY — PrbferentialDebt  3. 

s.  331  [1909]  2  I.  R.  114  ; 

42  I.  L.  T.  R.  253,  275 
SeeBANKRUPTCY — PreferentialDebt.  3. 

s.  334         17  I.  C.  t.  R.  232,  266 

See  Warrant  of  Attorney.    2. 


•  s.  336 
See  Judgment. 


4. 


[1895]  1  I.  R.  339 

37  I.  L.  T.  R.  125  ; 
3  N.  I.  J.  R.  210 

See  Sheriff.     18. 
s.  343  39  I.  L.  T.  R.  237 

See  Bankruptcy — Proof.    12. 
ss.  343,  344  [1894]  1  I.  R.  335 

See  Bankruptcy — Arrangement.    31. 
■  ss.  343,  347,  349,  353 

29  I.  L.  T.  R.  117 

See  Bankruptcy — Arrangement.     17. 
S3.  343,  353  32  I.  L.  T.  R.  40 

See  Bankruptcy — ^Arrangement.    22. 
s.  346  30  I.  L.  T.  R.  63 

See  Bankruptcy — ^Arrangement.    27. 
s.  353  [1900]  2  I.  R.  415 

See      Bankruptcy  —  After-acquired 
Property.    9. 

[1913]  2  I.  R.  273 

See  Bankrupt — Arrangement.  1. 

47  I.  L.  T.  R.  17 

See      Bankruptcy    —  Arrangement. 

20. 

46  I.  L.  T.  R.  142 

See  Bankruptcy — Arrangement.    5. 

46  I.  L.  T.  R.  289 

See  Bankruptcy — Arrangement.    38. 

46  I.  L.  T.  R.  226 

See  Bankruptcy — Arrangement.  26. 

s.  353  37  I.  li.  T.  R.  5  ; 

3  N.  I.  J.  R.  S8 
See  Bankruptcy — Arrangement.    30. 

s.  373  36  I.  L.  T.  R.  13. 

See  Solicitor — Suspension.    2. 

s.  385 

[1916]  2  App.  583  ;  50  I.  L.  T.  R.  9 
See  Bankruptcy — Examination  of  Wit- 
ness.    1. 
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20&;21Vict.e.  60,  s.  385 

[1917]  2  I.  R.  28  ;   51 1.  L.  T.  R.  1 
See  B  ANKKUPTC  Y — Examination  os  Wit- 
ness.    2. 

30  I.  L.  T.  80 

See  Bankruptcy — Peactiob.    2. 

—  50  I.  L.  T.  R.  49  ; 

4  N.  I.  J.  R.  18 
See  B ANKETJPTCY — Examination  of  Wit- 
ness.   3,  4. 

46  I.  L.  T.  R.  243 

See  Bankkitptcy — Examination  op  Wit- 
ness.   5. 
20  &  21  Viot.  0.  79,  s.  31— Probate  Court,  Ire- 
land [1894]  1  I.  R.  310  ; 
28  I.  L.  T.  R.  125 
See  Peobate  (and  Administration) — 
Practice.    49. 

s.  58  28  I.  L.  T.  R.  89 

See  Probate  (and  Administration) — 
Peaotice.     43. 

s.  65  31  I.  L.  T.  R.  52 

See  Probate  (and  Administration) — 
Practice.    38. 

s.  78  [1898]  2  I.  R.  79  ; 

32  I.  L.  T.  R.  39 
See  Probate  (and  Administration) — 
0RANT  OP  Administration.     17. 

34  I.  L.  T.  R.  106 

See  Probate   (and  Administration) — 
Grant  op  Administration.     10. 

42  I.  L.  T.  R.  74 

See  Probate  (and  Administration) — 
Grant  op  Administration.    21. 

Probate  43  I.  L.  T.  R.  165 

See  Probate  (and  Administration) — 
Grant  op  Administration.    7. 

[1913]  2  I.  R.  188 
See  Peobate  (and  Administration) — 
Practice.    60. 

47  I.  L.  T.  R.  113 

See  Peobate  (and  Administeation) — 
Grant  op  Administration.    19. 

Probate  3  N.  I.  J.  R.  278 

See  Probate  (and  Administration) — 
Practice.    30. 

—  51  I.  L.  T.  R.  15 

See  Probate  (and   Administration) — 
Grant   op  Administration.    20. 

3.  79  [1898]  2  I.  R.  81  ; 

32  I.  L.  T.  R.  11 
See  Probate  (and  Administration) — 
Grant  op  Administration.    28. 

[1902]  2  I.  R.  499  ; 

36  I.  L.  T.  R.  39 
See  Probate  (and  Administeation) — 
Revocation  op  Geant.    3. 

46  I.  L.  T.  R.  294 

See  Peobate  (and  Administeation) — 
Grant  of  Administration.    1. 

s.  94  [1897]  1  I.  R.  167  ; 

31  I.  L.  T.  R.  54 
See  Probate  (and  Administration) — 
Practice.    44. 


1858. 

21  &  22  Vict.  c.  26— Chancery  Amendment 

[1904]  1  I.  R.  429 
jSee  Peactice — ^Trial  op  Issues. 
21  &  22  Vict.  c.  42 — Prescription 

[1913]  2  I.  R.  322 
See  Way.    2. 
">!  &  22  Vict.  c.  64,  sb.  1, 3— Vaccination 

[1906]  2 1.  R.  333  ;  40 1,  h.  T.  R.  151  ; 
'-  5  N.  I.  J.  R.  267 

See  Vaccination.    5. 

s    5  39  I.  L.  T.  R.  102  ; 

5  N.  I.  J.  R.  137 
See  Vaccination.    3. 
21  &  22  Vict.  u.  72 — Landed  Estates  Court 

[1910]  2  I.  R.  162,  165 
See  Mortgage  (General).    35. 

51  I.  I-.  T.  R.  159 

See  Land   Purchase   Acts — Superior 
Interest.    60. 

s.  39  5  N.  I.  J.  R.  210 

See  Land  Judges'  Court — Practice.  4. 

ss.  46,  47,  84 

[1913]  1  I.  R.  165  ;  47  I.  L.  T.  R.  58 
See  Land  Judges'  Couet — Jurisdiction. 


Land  Judges' 


[1896]  1  I.  R.  273 
Court — Petition. 


ss.  51,  54  [1895]  1  I.  R.   469 

See   Land    Judges'    Court — ^Declara- 
tion OP  Title.    1. 

ss.  54,  55,  61        [1898]  1  I.  R.  272 

See  Easement.     6. 

s.  61  34  I.  L.  T.  R.  180 

See  Land  Judges'  Court — Conveyance. 
3. 

[1895]  2  I.  R.  660,  675  ; 

30  I.  L.  T.  R.  105,  108 
See  Land  Judges'  Court — Conveyance. 
4. 

s.  65  40  I.  L.  T.  R.  244 

See  Land   Purchase   Acts — Soperioe 
Interest.    33. 

s.  68  [1900]  2  I.  R.  259 

See  Land   Purchase   Acts — Superior 
Interest.    62. 

[1901]  1  I.  R.  377 

See   Land   Purchase   Acts — Superior 
Interest.     14. 

50  I.  L.  T.  R.  141 

See   Land   Purchase   Acts — Superior 
Interest.    17. 

•  B.  69  [1910]  2 1.  R.  162, 165 

See  Mortgage  (General).    35. 

B.  72  29  I.  L.  T.  R.  129 

See  Land  Law  Acts — Redemption  op 
Rent  (Ireland)  Act,  1891.     1. 

30  I.  L.  T.  R.  24 

iSee   Land   Purchase   Acts — Superior 
Interest.    67. 

ss.  79,  81  [1901]  1  I.  R.  213  ; 

1  N.  I.  J.  R.  157 
See  Land  Judge's  Court — Paetition.  1. 

s.  88  [1901]  1  I.  R.  477 

See  Revenue — Stamp  Duty.    2. 
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21  &  22  Vict.  0.  90,  s.  18— Medical  Act 

2  N.  I.  J.  R.  257 
See  Criminal  Law — Evidence.    13. 

s.  40 — Medical  Act 

[1909]  2  I.  R.  681 
See  Medical  Act. 
21    &  22  Vict.  0.  100— Petty  Sessions   Clerks 
(Ir.)  Act,  1858,  ss.  8  (6),  14,  Sch.  C. 

29  I.  L.  T.  R.  137 
See  Justices — Quarter  Sessions.    19. 

— 40  I.  L.  T.  R.  48 

See  Revenue — Stamp  Duty.    1. 

[1918]  2  I.  R.  103  ; 

52  I.  li.  T.  R.  53 
See  Petty  Sessions  Clerk.    3. 

s.  7  [1910]  2  I.  R.  601,  617  ; 

44  I.  L.  T.  R.  99,  120,  252 
See  Petty  Sessions  Clerk.    4,  5. 

[1911]  2  I.  R.  382  ;  45  I.  L.  T.  R.  62 

See  Petty  Sessions  Clerk.    2. 

s.  8  43  I.  L.  T.  R.  133 

See  Petty  Sessions  Clerk.    6. 

s.  14,  Sch.  C.        [1908]  2  I.  R.  15 

See  Lunatic.    8. 

s.  140,  Sch.  C.       [1897]  2  I.  R.  248 

See     Justices  —  Quarter     Sessions. 
16. 


1859. 

22  Vict.  c.  14— Small  Debts  Act 

[1916]  2 1.  R.  393, 397;  SO  I.  L.  T.  R.  18 
See  Small  Debts. 

—  46  I.  L.  T.  R.  88 

See     Justices — Jurisdiction     (Petty 
Sessions).    118. 
22  Viot.  c.  14,  s.  5  39  I.  L.  T.  R.  248 

See  Practice — Costs.    26. 

- — • ss.  5,  6  46  I.  L.  T.  R.  296 

See  County  Court — Practice.    18. 
22  Vict.  0.  26,  s.  6— Superannuation  Act,  1859 
[1907] 2 1.  R. 235  ;  [1908] 2 1. R. 26, 30; 
40  I.  L.  T.  R.  263 
See  Practice — ^Receivbr.    16. 

— ss.  10,  11  [1908]  2  I.  R.  386  ; 

42  I.  L.  T.  R.  73 
See  Practice — Receiver.    33. 
22  &  23  Vict.  c.  31, ».  6— Probate 

28  I.  L.  T.  R.  89 
See  Probate  (and  Administration) — 
Practice.    43. 

■ s.  14  [1902]  2  I.  R.  499  ; 

36  I.  L.  T.  R.  39 
See  Probate  (and  Administration) — 
Revocation  of  Grant.    3 

s.  25  [1897]  1  I.  R.  167  ; 

31  I.  h.  T.  R.  54 

See  Probate  (and  Administration)— 

Practice.    44. 

22  &  23  Vict.  ^.  35,  ss.  27, 28— Lord  St.  Leonard's 

Act  [1903]  1  I.  R.  150  ; 

37  I.  L.  T.  H.  94 

See  Exeoutob-^Liabilities.    3. 


1860. 

23  &  24  Vict.  c.  4— Valuation  [1897]  2 1.  R.  157 
See  Poor  Rate — Exemption.    2. 

48  I.  L.  T.  R.  217 

See  Poor  Rate — Procedure.    10. 

[1918]  2  I.  R.  56  ;  52  1.  L.  T.  R.  209 

See  Revenue — Valuation. 

23  &  24  Vict.  ^.  34,  ».  11— Petition  of  Right 

[1900]  2  I.  R.  513 

See  National  School  Teacher.    1. 

23  &  24  Vict.  c.  38  [1918]  1  I.  R.  436 

See  Limitations,  Statute  or — Trusts.  1. 

23  &  24  Vict.  0.  42  1  N.  I.  J.  R.  255 

See  Negligence.    5. 
23  &  24  Viot.  u.  97— Railways  (Ireland) 

[1897]  2  I.  R.  362,  415 
See  Lands  Clauses  Act — Compulsory 
Powers.     1. 

46  I.  L.  T.  R.  159 

See  Labourers  (Ireland)  Acts.    45. 

s.  2  [1895]  1  I.  R.  169 ; 

29  I.  L.  T.  R.  54 
See    Lands    Clauses    Acts — Compen- 
sation.   6. 
23  &  24  Vict.  c.  106— Lands  Clauses 

[1897]  2  I.  R.  362,  415 
See  Lands  Clauses  Acts — Compulsory 
Powers.    1. 

[1900]  2  I.  R.  105 

See  Lands  Clauses  Acts — Compulsory 
Powers.    6. 
23  &  24  Vict.  0.  112— Defence 

[1897]  2  I.  R.  362,  415 
See    Lands    Clauses    Acts — Compul- 
sory Powers.    1. 

[1900]  2  I.  R.  105 

See  Lands  Clauses  Acts — Compulsory 
Powers.    6. 
23  &  24  Vict.  c.  113,  s.  35       34  I.  L.  T.  R.  21 

See  Licensing  Acts — Offences.    46. 
23  &  24  Vict.  c.  150,  ss.  26-28— Ecclesiastical 
Leases  [1910]  1  I.  R.  104 

See  Landlord  and  Tenant — Lease.  36. 
23  &  24  Vict.  c.  152,  s.  38— Tramways 

[1898]  2  I.  R.  83  ;   32  I.  L.  T.  R.  101 
See  Tramways  (Ireland)  Acts.    4. 

23&24Vict.c.l54  [1865]16I.C.L.R.222 

See  Fee-farm  Grant.    1. 

s.  1,  3  34  I.  L.  T.  R.  98 

See  Solicitor — Bill  of  Costs.    156. 

ss.  1,  4 — Landlord  and  Tenant 

[1907]  1  I.  R.  101 
See  Shooting. 

ss.  1,  41 — Landlord   and   Tenant 

[1900]  2 1.  R.  359,  370;  34 1.  L.  T.  R.  6 
See  Land  Law  Acts — Sub-letting.    15. 

_  ss.  1,  52  [1901]  2  I.  R.  416  ; 

34  I.  L.  T.  R.  149 
See   Landlord    and    Tenant — Action 
for  Recovery  of  Land.    26. 

s.  1  5  N.  I.  J.  R.  101 

See  Land  Purchase  Acts. — Superior 
Interest.    8S. 
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23    &  24  Vict.    c.    154,  s.  3 

32  I.  L.  T.  R.  85 
See  Tithe  Rentcharge — Liability.    4. 

s.  4  [1912]  2  I.  R.  318 

See    Landlord    and    Tenant — Agbbe- 
MENT.     3. 
s.  5  39  1.  L.  T.  R.  177 

See   Land   Law   Acts — Character   of 
Holding.    28. 

s.  7  32  I.  L.  T.  R.  93 

See  Land  Law  Acts — Future  Tenancy. 

16. 
— -  s.  10  [1896]  1  I.  R.  520 

See  Landlord    and   Tenant — Assign- 
ment.   3. 

29  I.  L.  T.  R.  82 
See  Land — Action  foe  Recovery  of. 

14. 

28  I.  L.  T.  R.  29 

See  Land  Law  Acts — Sub-letting.    9. 

ss.  10,  18  [1896]  2  I.  R.  194  ; 

[1897]  2  I.  R.  130 
See  Land  Law  Acts — Sub-letting.    12. 
8.  10  16  I.  C.  L.  R.  213 

See  Landlord    and    Tenant — Assign- 
ment.    1. 

33  I.  L.  T.  R.  30 

See    Landlord    and    Tenant — Lease. 

10. 

34  1.  L.  T.  R.  204 

See   Landlord    and   Tenakt — Ulster 

Custom.    6. 

s.  12 

[1909]  2  I.  R.  58  ;  43  I.  L.  T.  R.  255 

See  Landlord   and   Tenant  —  Lease. 
29. 

s.  14  [1895]  2  I.  R.  41,  59 

See  Landlord   and   Tenant — Assign- 
ment.   4. 

30  I.  L.  T.  R.  10 
See  Practice — Judgment.    49. 

[1918]  1  I.  R.  140,  145 

See  Limitations,  Statute  of — Realty. 

45. 

RS.  14,  15  [1906]  1 1.  R.  501 

See  Landlord  and  Tenant — Lease  27. 

ss.  20,  21     36  I.  L.  T.  R.  151  ; 

2  N.  I.  J.  R.  164 
See  Landlord  and  Tenant — Rent.    2. 

e.  20 

[1909]  1 1.  R.  63,  66  ;  43  I.  L.  T.  R.  47 

See  Land  Purchase  Acts — Interest  in 

Lieu  of  Rent. 

-—  s.  21  [1902]  2  I.  R.  196,  201  ; 

34  I.  L.  T.  R.  188;  35  I.  L.  T.  R.  73; 

1  N.  I.  J.  R.  158 

,See  Limitations,  Statute  of — Personal 

Action.    28. 

8.  29  33  I.  L.  T.  R.  147 

See  Land  Law  Acts — Statutory  Con- 
ditions.   8. 

8.  34  28  I.  L.  T.  R.  72 

See  Landlord  and  Tenant — Rent.    8. 

46  I.  L.  T.  R.  27 

See   Vendor  and   Purchaser — Condi- 
tions of  Sale.    7. 


23  &  24  Vict.  0.  154,  s.  34,  ss.  41,  42 

[1898]  1  I.  R.  233  ;  32  I.  L.  T.  R.  49 
See  Landlord  and  Tenant  —  Lease. 
31. 

s.  44  16  I.  C.  L.  R.  249 

See   Landlord    and    Tenant — Action 
FOR  Recovery  of  Land.    23. 

s.  47  3  N.  I.  J.  R.  338 

See  Limitations,  Statute  op — Personal 
Action.    29. 

ss.  62,  55  28  I.  L.  T.  R.  137 

See  County  Court — Practice.    62. 

8.  52  [1909]  2  I.  R.  503  ; 

43  I.  L.  T.  R.  19 
See  County  Court — Practice.    72. 

s.  60  39  i.  L.  T.  R.  82 

See   Practice  —  Writ  of  Summons. 
5. 

ss.  66,  70,  77         35  I.  L.  T.  R.  188 

See   Landlord    and    Tenant— Action 
FOR  Recovery  of  Land.    20. 

ss.  70-71  43  I.  L.  T.  R.  70 

See  Landlord  and  Tenant — Restitu- 
tion. 
ss   70,  76,  77  35  I.  t.  T.  R.  188 

See   Landlord    and    Tenant — Action 
FOR  Recovery  of  Land.    20. 

s.  71  36  I.  L.  T.  R.  231 

See   Landlord    and    Tenant — ^Action 
FOR  Recovery  of  Land.     25. 

8.  75— Costs         16  I.  C.  L.  R.  167 

See  Landlord  and  Tenant — Security 

FOR  Costs.     1,  2,  3. 

16  I.  C.  L.  R.,  App.  vi.,  viii. 

See  Landlord  and  Tenant — Security 

FOR  Costs.    2.  3. 

8.  81  28  I.  L.  T.  R.  92 

See  Justices  —  Jurisdiction     (Petty 
Sessions).    39. 

ss.  81-86  36  I.  L.  T.  R.  182  ; 

2  N.  I.  J.  R.  55 
See  Labourers  (Ireland)  Acts.    28. 

88.81,83,85,86       45  I.  L.  T.  R.  48 
See  Labourers  (Ireland)  Acts.    47. 

ss.  81,  83,  86  44  I.  L.  T.  R.  255 

<See  Labourers  (Ireland)  Acts.    48. 

s.  83  [1914]  2  I.  R.  81 

See  Labourers  (Ireland)  Acts.    22. 

s.  85  39  I.  L.  T.  R.  79 ; 

5  N.  I.  J.  R   94 

See  Labourers  (Ireland)  Acts.    56. 

B.  86 

37  I.  L.  T.  R.  161  ;  3  N.  I.  J.  R.  296 
See  Landlord  and  Tenant — Summary 
Jurisdiction. 

2  N.  I.  J.  R.  2 

See    Justices  —  Jurisdiction    (Petty 
Sessions).    89. 

[1904]  2  I.  R.  591  ;  87  I.  L.  T.  R.  161 

See  Landlord  and  Tenant — Demand 
of  Possession. 
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23  &  24  Viot.  c.    154,  s.  86 

[1910]  2 1.  R.  306, 323 ;  43 1,  L.  T.  R.  194 

See  Justices — Case  Stated.    6. 

See  Landlord  and  Tenant — Land- 
lord AND  Tenant  Act,  1870. 
10. 

[1913]2I.R.113,117;  46I.L.T.R.17 

See  Landlord  and  Tenant — Possession. 

[1912]2I.R.349,545 

See  Landlord  and  Tenant — ^Notice  to 
Quit.    3. 

1861. 

24  &  25  Vict.  c.  26 — Dublin  Improvement 

[1898]  2  I.  R.  762,  769;  31 1.  L.  T.  108 
See  Market.    4. 
24  &  25  Vict.  c.  43  17  I.  C.  L.  R.  785 

See  Bill  of  Exchange.  8. 
24  &  25  Vict.  c.  70 — Locomotives 

[1900]  2 1.  R.  371, 383;  34I.L.T.R.99 
See  Highway.    6. 

[1913]  2  I.  R.  250  ;  [1910]  2  I.  R.  644 

See  Highway.    2. 
24  &  25  Viot.  u.  91— Revenue 

31  I.  L.  T.  R.  81 
<See  Justices — Quarter  Sessions.    6. 
24  &  25  Vict.  c.  97  [1903]  2  I.  R.  541  ; 

3  N.  I.  J.  R.  313 
See  Malicious  Injury.    8. 

s.  15  34  1.  L.  T.  R.  116 

See  Malicious  Injury.    75. 

[1900]  2  I.  R.  593  ;  34  I.  L.  T.  R.  105 

-See  Malicious  Injury.    9. 

47  I.  L.  T.  R.  119  ; 

47  I.  L.  T.  R.  98 

<See  Malicious  Injury.     50. 

3  N.  I.  J.  R.  184 

See  Malicious  Injury.  59. 
33  I.  L.  T.  R.  87 

See  Malicious  Injury.  16. 
s.  16  35  I.  L.  T.  R.  242 

See  Malicious  Injury.    13. 

[1909]  2  I.  R.  125  ;  43  I.  L.  T.  R.  29 

See  Malicious  Injury.    34. 

1861. 

24  &  25  Vict.  c.  97  s.  16 

[1910]  2  I.  R.  29  ;   44  I.  L.  T.  R.  5 

iSee  Malicious  Injury.  15. 
se.  16,  51  1  N.  I.  J.  R.  284 

See  Malicious  Injury.  36. 
ss.  25,  52  41  I.  L.  T.  R.  183 

See   Justices — Jurisdiction       (Petty 
Sessions).    29. 
s.  32  48  I.  L.  T.  R.  58 

See  Malicious  Injury.  30. 
s.  39  47  I.  L.  T.  R.  98 

See  Malicious  Injury.    89. 


24  &  25  Vict.  u.  97,  s.  32,  ss.  40,  41,  51 

33  I.  h.  T.  R.  114 

See  Malicious  Injury.    76. 
ss.  40,  58  31  I.  L.  T.  R.  46 

See  Criminal  Law — General.    6. 
s.  42  42  I.  L.  T.  R.  147 

iSee  Pleasure  Boat. 
4  N  I.  J.  R.  144 

Malicious  Injury.    94. 
s.  46  42  I.  L.  T.  90 

See  Malicious  Inquiry.     87. 

[1912]  2  I.  R.  310  ;  46  I.  L.  T.  R.  139 

See  Malicious  Injury.    22 . 
s.  51  34  I.  L.  T.  R.  164 

See  Malicious  Injury.    90. 
4  N.  I.  J.  R.  144 

See  Malicious  Injury.    94. 
s.  52  28  I.  L.  T.  R.  20 

See  Justices — Disqualification.   23. 
38  I.  L.  T.  R.  136 

See  Practice — Habeas  Corpus.    2. 
s.  58  35  I.  L.  T.  R.  204 

See  Malicious  Injury.     17. 

s.  76 

[1917]  2  I.  R.  45  ;   50  I.  L.  T.  R.  210 

See  Reformatory  School. 
24  &  25  Vict.  c.  100,  s.  38 — Offences  against  the 
Person  43  I.  L.  T.  R.  154 

See  Criminal  Law — Practice.    15. 
s.  40  [1905]  2  I.  R.  510 

See     Justices — Jurisdiction     (Petty 
Sessions).     12. 
s.  42  35  I.  L.  T.  R.  156 

See    Justices —  Jurisdiction      (Petty 
Sessions).     9. 
43  I.  L.  T.  R.  112 

See   Justices  —  Jurisdiction      (Petty 
Sessions).     11. 

38  I.  h.  T.  R.  186  ;  4  N.  I.  J.  R.  196 

See  Injuries  to  the  Person  Acts. 
.. [1912]  2  I.  R.  64 

See    Justices — Jurisdiction      (Petty 
Sessions).     123. 


45 
See  Estoppel. 


1. 


48  I.  L.  T.  305 

31  I.  L.  T.  R.  139 

See  Assault.    2. 

s.  57  28  I.  L.  T.  R.  131 

See  Criminal  Law — General.    2. 
24  &  25  Viot.  c.  102,  s.  5— Tramways 

[1898]  2  I.  R.  83  ;  32  I.  L.  T.  R.  101 
See  Tramways  (Ireland)  Acts.    4. 
24  &  25  Viot.  c.  114,  s.  1  32  L  L.  T.  R.  131 

See  Probate  (and  Administration) — 
Revocation  of  Will.    4. 

24  &  25  Vict,  o.clxxii,  a.  43 — Dublin  Waterworks 

2  N.  I.  J.  R.  233 
See  Local  Government — Waterworks. 

1862 

25  &  26  Vict.  0.  xxiii — Limerick  Market 

[1900]  II.  R.  85, 103; 
[1901]  1  L  R.  530  ;  36  I.  L.  T.  R.  3 

See  Mortgage— Priority.    3. 
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25  &  26  Vict.  c.  50,  e.  8  44  I.  L.  T.  B.  135 
See  Justices  —  Jtjeisdiction     (Petty 
Sessions).    32. 
s.  9                       35  I.  L.  T.  R.  156 

See  Justices  —  Jurisdiction     (Petty 
Sessions).    9. 

38  I.  L.  T.  R.  186  ;  4  N.  I.  J.  R.  196 

See  Injuries  to  the  Pekson  Acts. 
43  I.  L.  T.  R.  112 

See  Justices  —  Jurisdiction     (Petty 
Sessions).     11. 
43  I.  L.  T.  R.  186 

See  Justices  — ■  Jurisdiction     (Petty 
Sessions).    10. 
[1912]  2  I.  R.  64 

See  Justices  —  Jurisdiction     (Petty 
Sessions).    123. 
s.  10  43  I.  L.  T.  R.  154 

See  Criminal  Law — Practice.    15. 
25  &  26  Vict.  u.  59,  s.  1     36  I.  L.  T.  R.  100,  172 

jSee  Damages.     2. 
25  &  26  Vict.,  c.  63, 


See  Lien.     1. 
25  &  26  Vict.  0.  68,  ss.  1,  6,  11 


8 — Maritime  Lien— 
16 1.  C.  L.  R.  182 


See  Copyright. 
25  &  26  Vict.  c.  68 

See  Copyright. 
ss.  6,  8 


3. 


Copyright 
[1899]  1 1.  R.  47, 386 

38  I.  L.  T.  R.  23 


37  I.  L.  T.  R.  142  ; 
3  N.  I.  J.  R.  232 

Practice — Discovery.    29. 
25  &  26  Vict.  c.  69— Harbours 

[1914]  2  I.  R.  125  ;  48  I.  L.  T.  R.  59 

See   Justices  —  Jurisdiction     (Petty 

Sessions).    88. 

25  &  26  Vict.  c.  83— Poor  Relief  (Ireland)  Act, 

1862,  ss.  3  and  4 

35  I.  L.  T.  R.  135  ;    1  N.  I.  J.  R.  76 

See  Poor  Law — Workhouse  Hospital. 

—  28  I.  L.  T.  R.  113 

See  Poor  Law — Boarding-out. 

s.  7  [1918]  2 1.  R.  181  ; 

52  I.  L.  T.  R.  57 
See  Local  Government — Medical  or 
Surgical  Relief. 

s.  12  44  I.  L.  T.  R.  30 

See    Parliament — Franchise.     63. 
25  &  26  Vict.  c.  89  36  I.  L.  T.  R.  211 

See  Practice — Service.    57. 
25  &  26  Vict.  c.  89,  s.  6— Companies 

[1904]  2  I.  R.  634  ;  38  I.  L.  T.  R.  137 
See  Dentist.    3. 

s.  16  [1904]  2 1.  R.  644  ; 

[1905]  2  I.  R.  218  ;  38  I.  L.  T.  R.  117 
See  Revenue — Estate  Duty.    17. 

[1911]  2  I.  R.  553  ; 

45  I.  L.  T,  R.  159 
See    County     Court  —  Jurisdiction. 
3. 

s.  30  [1896]  1  I.  R.  532,  571  ; 

30  I.  L.  T.  R.  117,  120 
See  Company — Shares.    3. 


25  &  26  Vict.  c.  89,  ss.  30,  35 

[1909]  1  I.  R.  179  ;  43  I.  L.  T.  R.  121 
See  Company — Shares.    5. 

8.  62  [1895]  2  I.  R.  442 

See  Practice — Service.    3. 

s.  69  31  I.  h.  T.  R.  157  ; 

32  I.  L.  T.  R.  33 
See    Practice — Security   for    Costs. 
14,  16. 

ss.  87,  122,  163    [1894]  I.  R.  321,  329 

See  Practice — Staying  Proceedings. 
17. 

ss.  115,    117,    165 — Companies   Act, 

1862 

[1911]  2  I.  R.  553  ;     45  I.  L,  T.  R.  159 
See  County  Court — Jurisdiction.    3. 

s.  163  [1896]  1  I.  R.  29  ; 

30  I.  L.  T.  70 
See   Company — Winding-up.    14. 

s.  165  [1905]  1 1.  R.  133  ; 

39  I.  L.  T.  R.  34 
See  Company — Director.    2. 

s.  199 

[1895]  1  I.  R.  1  ;    [1896]  1  I.  R.  265  ; 
[1907]  1  I.  R.  98  ;   41  I.  L.  T.  R.  9 
See   Company  —  Winding-up.      8,    17, 
19. 

— [1907]  1  I.  R.  98  ; 

41  I.  L.  T.  R.  9 
See  Company — Winding-up.    19. 


1863. 

26  &  27  Vict.  u.  21,  s.  3— Bastard 

33  I.  L.  T.  R.  181 
See  Infant — Maintenance.    2. 
26  &  27  Vict.  c.  41,  b.  1— Innkeeper's  liability 

52  I.  L.  T.  R.  10 
See  Innkeeper.     1. 

8.  3  [1898]  2  I.  R.  92 

See  Innkeeper.    2. 
26  &  27  Vict.  c.  52,  ss.  1,  6,  8— Vaccination 

37  I.  L.  T.  R.  112  ;  3  N.  I.  J.  R.  199 
See  Vaccination.     1. 

s.  8  [1904]  2  I.  R.  1 ; 

37  I.  L.  T.  R.  112  ;  3  N.  I.  J.  R.  199 
See  Vaccination.     1. 
26  &  27  Vict.  c.  62  29  I.  L.  T.  R.  109 

See  Poor  Rate — Recovery.    1. 
26  &  27  Vict.  c.  Ixxii.— Pembroke  Township 

[1895]  2  1.  R.  676  ;  [1896]  2 1.  R.  126 
See    Municipal    Corporation— Rates. 
5. 

s.  46  [1906]  2  I.  R.  473 

See  Sandpits. 
26  &  27  Viet.  c.  88,  ss.  44  and  48 

„      ^  49  I.  L.  T.  R.  210 

See   Land    Purchase   Acts — Superior 
Interest.     29. 

Drainage 

[1898]  2  I.  R.  205  ;  32  I.  L.  T.  R.  73 

See  Drainage  and  Improvement  Code. 
3. 
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26  &  27  Vict.  0. 90— s.  11,  soh.— Marriage 

[1912]  2  I.  R.  445  ;  46  I.  L.  T.  B.  109 
See  Mabbiage.    2. 
26  &  27  "Vict.  0.  99,  s.  9— Civil  Bill  Courts  Pro- 
cedure [1915]  2  I.  B.  371 
See  Limitations,  Statute  of — Personal 
Action.    9. 
26  &  27  Vict.  0.  112,  ss.  21,  22 

[1914]  1  1.  B.  9 
jSee  Telegraph  Acts. 

26  &  27  Vict.  c.  114— Salmon  Fishery 

46  I.  L.  T.  B.  273 

See  Fisheries  Acts.    21 . 
s.  2  [1900]  .2  I.  B.  391 

See  Fisheries  Acts.    28. 
ss.  2,  3,  7  [1900]  2  I.  B.  211 

See  Fisheries  Acts.    26. 
s.   4  [1912]  1  I.  B.  287 

See  Fisheries  Acts.    7. 
s.  6  [1903]  2  I.  B.  1 

See  Fisheries  Acts.    9. 
ss.  9,  12  [1900]  2  I.  B.  161 

See  Fisheries  Acts.    27. 
ss.  9,  12  (1)  [1896]  2  I.  B.  93 

See  Fisheries  Acts.    25. 
s.  20  [1900]  2  I.  B.  391 

See  Fisheries  Acts.    28. 
45  I.  L.  T.  B.  7 

See  Fisheries  Acts.    8. 
s.  40  [1896]  2 1.  B.  40,  57 

See  Fisheries  Acts.    11. 
[1899]  2  I.  B.  21 

See  Fisheries  Acts.    12. 

s.  43  [1898]  2  I.  E.  28  ; 

31  I.  L.  T.  B.  179 

See  Fisheries  Acts.    3. 

1864. 

27  &  28  Vict.  c.  7,  s.  15— Railways 

46  I.  L.  T.  B.  11 
See  Labourers  (Ireland)  Acts.    44. 
27  &  28  Vict.  c.  35,  ss.  3,  4,  5— Beerhouses 

See  Licensing  Acts — Licensing   Cer- 
tificate.   8,  65,  66. 

— s.  3  48  I.  L.  T.  B.  246 

See  Licensing  Acts — Licensing   Cer- 
tificate.   22. 

ss.  3,  4  [1906]  2 1.  B.  415, 430 ; 

40  I.  L.  T.  B.  143 
See  Licensing  Acts — Licensing   Cer- 
tificate.   8. 

ss.  3,  5  37  I.  L.  T.  B.  250 

See  Licensing  Acts — Licensing   Cer- 
tificate.   58. 

s.  4  [1904]  2  I.  B.  190  ; 

37  I.  L.  T.  B.  250 
See  Licensing  Acts — Licensing   Cer- 
tificate.   70. 

[1911]  2  I.  R.  393  ; 

45  I.  L.  T.  R.  171 
See  Licensing  Acts — Licensing   Cer- 
tificate.   59. 
27   &  28.  Vict.  k:.   50,  s.  20. 

[1905]  1  I.  B.  367 
See  Dog.    2. 


27  &  28  Vict.  0.  52,  s.  1— Valuation 

[1915]  2  I.  R.  319,  328 
See  Poor  Rate — Peocbdubb.    5. 
27  &  28  Vict.  0.  67— Game  [1895]  2  1.  R.  704  ; 

29  I.  L.  T.  R.  6 
See  Game.     11. 

8.  1  30  I.  L.  T.  R.  102 

See  Game.     8. 

[1901]  2  1.  R.  423 

See  Game.    6. 
27  &  28  Vict.  c.  71— Railways  (Ir.) 

[1897]  2  1.  R.  362,  415 
See    Lands    Clauses    Acts — Compul- 
sory Powers.     1. 

ss.  1, 12, 13, 15 

46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.  45. 

ss.  10,  15      28  I.  L.  T.  R.  67 

See  Lands  Clauses  Acts — Compensa- 
tion.    1. 

s.  12  [1900]  1  I.  R.  33 

See  Labourers  (Ireland)  Acts.    12. 

45  I.  L.  T.  R.  264 

See  Limitations,  Statute  of — Personal 
Action.     12. 

s.  15 

[1913]  2  I.  R.  193  ;  46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 
27    &   28   Vict.   c.   95 — Amendment   of   Lord 
Campbell's  Act 

[1899]  2  I.  R.  123,  127 

See  Campbell's  (Lord)  Act.    7. 

27  &  28  Vict.  u.  99  [1910]  2  I.  R.  644  ; 

[1913]  2  I.  R.  25  ; 

45  I.  L.  T.  R.  156,  275,  276 

See  Highway.    2. 

51  I.  L.  T.  R.  61 

See  Practice — Certiorari.    13. 

ss.  3,  4,  5  36  I.  h.  T.  R.  100 

See  Sheriff.     33. 

s.  5  [1908]  2  I.  R.  138  ; 

41  I.  L.  T.  R.  187 
See  Sheriff.     3. 

s.  9  [1903]  2  I.  R.  177  ; 

37 1.  L.  T.  R.  10, 15  ;  3  N.  I.  J.  R.  48, 126 
See  Practice — Certiorari.    5,  6. 

31  I.  L.  T.  R.  161 

See  Practice — Certiorari.    8. 

[1896]  2  I.  R.  436 

See  Executor — Executor  de  son  tort. 
3. 

47  I.  L.  T.  R.  229 

See  Practice— Certiorari.    15. 

[1916]  2  I.  R.  31  ;   50  I.  L.  T.  R.  6 

See  Practice — Certiorari.    4. 
s.  12  4  N.  I.  J.  R.  94 

See  Sheriff.     4. 
3.  22  31  I.  L.  T.  R.  3 

See  Sheriff.    26. 

s.  35  [1895]  2  I.  R.  97  ; 

28  I.  L.  T.  R.  66 

See  Practice — Case  Stated.    4. 
28  I.  t.  T.  R.  113 

See  Poor  Law — Boarding  Out. 
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27  &  28  Vict.  ^.  99,  s.  35  49  I.  L.  T.  B.  128 
See  Solicitor— Bill  op  Costs.    21. 

ss.  40,  41  28  I.  L.  T.  R.  154 

See  County  Court — Practice.    51. 

28  I.  L.  T.  R.  116 

See  County  Court — Practice.    50. 

s.  41  33  I.  L.  T.  R.  84 

See  County  Court — Practice.    33. 

s.  45  41  I.  L.  T.  R.  180 

See  County  Court — Practice.    55. 

[1909]  2 1.  R.  290  ;   43  I.  L.  T.  R.  62 

See  County  Court — Practice.    49. 

42  I.  L.  T.  R.  158 

See  County  Court — Practice.    54. 

s.  46  [1909]  2  I.  R.  503  ; 

43  I.  L.  T.  R.  19 
See  County  Court — Practice.    73. 

s.  48  37  I.  L.  T.  R.  98  ; 

38  I.  L.  T.  R.  209 
See  County  Court — Practice.    8,  9. 

s.  50  48  I.  L.  T.  39 

See  Justices — Quarter  Sessions.     5. 

29  I.  L.  T.  R.  70 

iSee    Public    Authorities    Protection 
Act.     3. 

s.  64  29  I.  L.  T.  R.  106 

See  Public    Authorities    Protection 
Act.     2. 
27    &    28  Vict.  u.  114,  ».  25— Improvement  of 
land  [1899]  1  I.  R.  142 

See  Specific  Performance.     6. 
27  &  28  Vict.  c.  115,ss.  2,  3— Poison 

30  I.  L.  T.  R.  106 
See  Nuisance.     8. 
27  &  28  Vict.  c.  115.  39  I.  L.  T.  R.  159 

See  Poisoned  Lands. 
27  &  28  Vict.  c.  ccov — Dublin  Improvement 

[1898]  2  I.  R.  762,  769  ;  31 1.  L.  T.  108 
See  Market.     4. 


1865. 

28   &  29  Vict.   c.   26— Union  Officers— Super- 
annuation [1918]  2  I.  R.  258 
See  Practice — Certiorari.     17. 
28  &  29  Vict.  t.  50,  «.  20— Dogs  Regulation 

[1905]  2  I.  R.  367 
See  Dog.     2. 
28  &  29  Vict.  c.  60—  31  I.  L.  T.  R.  143 

See  Negligence.    17. 
28  &  29  Vict.  c.  83— Locomotives 

[1900]  2 1.  R.  371, 383  ;  34 1.  L.  T.  R.  99 
See  Highway.     6. 

32  I.  L.  T.  295 

See  Highway.     7. 

[1910]  2  I.  R.  644  ; 

[1913]  2  I.  R.  250  ; 
45  I.  L.  T.  R.  156,  276,  note 
See  Highway.    2. 
28  &  29  Vict.  c.  88— Record  of  Title 

[1898]  1 1.  R.  376  ;  31  I.  L.  T.  R.  175  ; 
32 1.  L.  T.  R.  252 
.See  Record  of  Title  (Ireland)  Act, 
1868.     1,  2. 


28    &   29  Vict.  c.   88 

[1895]  1  I.  R.  288,  296  ;  29  I.  L.  T.  252 

See  Land  Registry.     35. 
38  I.  h.  T.  R.  99 

See  Land  Registry.    34. 

28  &  29  Vict.  0.  133,  b.  51 

49  I.  L.  T.  R.  11 

See  Local  Government — Rates.    30. 
28  &  29  Vict.  0.  183,  b.  18— Belfast  Borough 

[1901]  2  I.  R.  1  ;  34  I.  L.  T.  R.  71,  118 

See  Malicious  Injury.    44. 
ss.  51,  53  [1913]  2  I.  R.  439 

See  Belfast  Local  Acts.    2. 
ss.  86-89  [1904]  2  I.  R.  105 

See  Street. 


1866. 

29  &  30  Vict.  c.  84,  s.  29  31  I.  L.  T.  537 

See  Solicitor — Apprentice.    5. 

29  &  30  Vict.  u.  oclxi— Bray  Township 

[1900]  2  I.  R.  88 

/See  Waterworks.     1. 


1867. 

30  &  31  Vict.  c.  44,  s.  176       31  I.  L.  T.  R.  151 

See  Solicitor — Bill  of  Costs.    81. 
30  &  31  Vict.  c.  46,  s.  2— County  Treasurer 

[1910]  2  I.  R.  521 

See  Revenue — Income  Tax.    1. 

30  &  31  Vict.  c.  48 — Sale  of  Land  by  Auction 

[1915]  1  I.  R.  29  ;  48  I.  L.  T.  R.  133 

See  Mortgage — Judgment  Mortgage. 

14. 

[1917]  1  I.  R.  321 

See  Sale  op  Lands  by  the  Court. 

30  &  31   Vict.  c.  50,   s.   26 

3  N.  I.  J.  R.  *3 

See  Local  Government — Bridges  Acts. 
30  &  31  Vict.  c.  50— Bridges 

[1905]  1  I.  R.  307,  330 

See  Bridge. 
30  &  31  Vict.  u.  54,  s.  4  43  I.  L.  T.  R.  242 

See   Charity — Charitable   Donations 
AND  Bequests  Act.    8. 
30  &  31  Vict.  0.  67,  s.  3  49  I.  L.  T.  R.  186 

See  Parliament — Franchise.    139. 
30  &  31  Vict.  c.  69 

See  Will — Exoneration.     1,  3,  4. 
30  &  31  Vict.  u.  102— Representation  of  the 
People— s.  3  (4)        42  I.  L.  T.  B.  97 

See  Parliament — ^Franchise.     72. 
44  I.  L.  T.  R.  30 

See  Parliament — Franchise.    63. 
[1911]2I.H.190;45I.L.T.B.128 

See  Parliament. — Feamchise..    49. 
45  I.  L.  T.  R.  123 

See  Parliament — Franchise.    122. 
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30  &  31  Viot.  0.  102  47  I.  L.  T.  R.  202 

See  Parliament — Franchise.    48. 

s.  3  (3)  45  I.  L.  T.  R,  118 

iSee  Parliament— Feanchise.    60. 

33  I.  L.  T.  R.  77 
See  Parliament — Franchise.    103. 
30  &  31  Viot.  c.  114,  ».  29— Court  of  Admiralty 
Act  (I.)  29  I.  L.  T.  317 

See  Practice  (Admiralty).    3. 

s.  31  29  I.  L.  T.  R.  144  ; 

30  I.  L.  T.  R.  83 
See  Ship — Necessaries.    1. 
30  &  31  Viot.  c.  118,  s.  6— Lunacy 

[1909]  2  I.  R.  276,  284  ; 
42  1.  L.  T.  R.  233  ;  43  I.  L.  T.  R.  1 
See  District  Lttnatic  Asylum.    2. 

s.  10  29  I.  L.  T.  R.  33 

See  Lunatic.     3. 

[1908]  2  I.  R.  15 

See  Lunatic.    8. 

47  I.  L.  T.  R.  54 

See  Lunatic.    4. 
30  &  31  Vict.  c.  131 — Companies,  s.  25 

[1902]  1  I.  R.  349 
See  Company — Shares.    2. 

.  s.  38  [1900]  2  I.  R.  1 

See  Company — Misrepresentation.    1. 


1867-8. 


31 
31 


;  32  Viot.  c.  33,  s.  67 
See  Evidence.     8, 
s  32  Vict.  u.  40,  ».  3- 

See  Partition.    2. 


31  I.  L.  T.  R.  477 


-Partition  Act,  18 
41  I.  L.  T.  R. 


231 


[1913]  1 1.  R.  50,  321  ; 
47  I.  L.  T.  R.  2 

See  Partition.     1,3. 
31    &  32   Vict.  u.   49^E.epresentation  of    the 
People,  B.  4  47  I.  L.  T.  R.  182 

See  Parliament — Franchise.     182. 

s.  6 

[1908]  2  I.  R.  321  ;  42  I.  L.  T.  R.  92 
See  Parliament — Franchise.    163. 

47  I.  L.  T.  R.  192 

See  Parliament — Franchise.    140. 
31  &  32  Vict.  c.  54 — Judgments  Extension 

[1898]  2  I.  R.  499 
See  Practice — Garnishee.    10. 

4  N.  I.  J.  R.  180 

See  Practice — Garnishee.     11. 

ss.  1,  4 

[1909]  1 1.  R.  1, 19  ;  42 1.  L.  T.  R.  144  ; 
43  I.  L.  T.  R.  26 
See  Mortgage — Judgment  Mortgage. 
15. 
31  &  32  Viot.  c.  70,  o.  2— Railway  Traverses 

2  N.  I.  J.  R.  172 
See  Practice — Place  of  Trial.     14. 
31  &  32  Vict.  c.  72,  ss.  5,  7,  8 

36  I.  L.  T.  R.  106  ;  2  N.  I.  J.  R.  59 

See  Trustees — Disqualification.     20. 

31  &  32  Vict.  u.  87,  s.  4        39  I.  t.  T.  R.  102  ; 

5  N.  1.  J.  R.  137 

See  Vaccination.    3. 


31  & 


31  & 


31  & 


32  & 


32  Viot.  c.  87,  B.  4  4  N.  I.  J.  R.  161 

See    Practice — Judgments  Extension 
Act. 

4  N.  I.  J.  R.  180 

See  Practice — Garnishee.    U. 
32  Vict.  0.  cxvii,  s.  23^ — Belfast  Borough 
[1904]  2  I.  R.  105 
See  Street. 
32  Vict.  0.  125,  B.  11  (11)- Parliamentary 
Elections  46  I.  L.  T.  R.  204 

See   Parliament — Election   Petition. 
1. 


1869. 

33  Vict.  0.  27,  s.  8 


32  &i 


[1902]  2  1.  R.  252  ; 
1  N.  I.  J.  R.  85 

See  Licensing   Acts — Licensing   Cer- 
tificate.    11. 
33  Vict.  u.  42— Irish  Ohuroh 

[1900]  1  I.  R.  404 
See  Charity — Gift  to.     28. 

40  I.  L.  T.  R.  128 

See  Land  Purchase  Acts — Local  Re- 
gistration. 

ss.  12,  34  [1905]  1 1.  R.  186, 199 

See  Landlord  and  Tenant— Lease.  59. 

ss.  12,  19,  20,  70 

[1914]  1  1.  R.  321,  344 
See  Ecclesiastical  Lavt.    1. 

ss.  5,  26  31  I.  L.  T.  R.  43 

See  Graveyard.    7. 

s.  26  29  I.  L.  T.  R.  32 

See  Graveyard.    3. 

28  I.  L.  T.  R.  40 

See  Graveyard.    4. 

ss.  12,  31,  34  [1902]  1  I.  R.  89 

See  Landlord  and  Tenant — Lease.  50. 

s.  32 

[1912]  1  I.  R.  298  ;  46  I.  L.  T.  R.  167 
See  Tithe  Rentcharoe — Liability  to.  , 
9. 
32   &  33  Vict.  u.  46 — Debts — Hinde  Palmer's 
Act  [1913]  1  I.  R.  211 

See  Executor — General.    14. 
&  33  Vict.  0.  68  (1869)— Law  of  Evidence- 
Amendment  Act       40  I.  L.  T.  R.  166 
See  Evidence.     12. 
&  33  Vict.  u.  68  42  I.  h.  T.  R.  201 

See  Evidence.    1. 
&  33  Viot.  c.  92— Fisheries  (Ir.)  Act,  1869 
s.  2  3  N.  I.  J.  R.  279 

See  Civil  Service. 

s.  16  29  I.  L.  T.  R.  31 

See  Fisheries  Acts.    20. 

Fishery  [1894]  2  I.  R.  127  ; 

28  I.  L.  T.  R.  21 
See  Fisheries  Acts.    17. 

[1903]  2  I.  R.  1 

See  Fisheries  Acts.    9. 

[1917]  2  I.  R.  310 

See     Justices — Jurisdiction     (Petty 
Sessions).    1. 

s.  17  [1915]  2  I.  R.  72 

See  Fisheries  Acts.    16. 


32 


32 


32 
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32  &  33  Viot.  0.  100— DubUn  Port  and  Docks 
Act  4  N.  I.  J.  R.  272 

See  Merchant  Shipping.    2. 
32  &  33  Vict.  0.  147,  b.  24       [1899]  2  I.  R.  214 

See  Poor  Rate — Exemption.    13. 


1870. 

33  &  34  Vict.,  c.  14,  s.  10 — Naturalisation  Act, 
1870  32  I.  L.  T.  R.  131 

See  Probate   (and  Administration) — 
Revocation  op  Will.    4. 
33  &  34  Vict.  c.  23,  ss.  8,  9        5  N.  I.  3.  R.  218 
See  Land  — ^Action  tor  Recovery  of. 
15. 
33  &  34  Vict.  c.  26,  s.  2— Sale  of  Poisons 

[1901]  2  I.  R.  589  ;  1  N.  I.  J.  R.  190 
See  Poison. 
33  &  34  Vict.  c.  32 — Lunacy  Regulation  (Ireland) 
Act,  1871  [1917]  1  I.  R.  344 

iSee  Lunatic.     10. 
33  &  34  Vict.  e.  35 — Apportionment 

See    Landlord     and    Tenant — Rent. 

'     '  [1914]  1  I.  R.  81 

>Sfee  Will — Specific  Bequest.    3. 

[1904]  2  I.  R.  502 

See  Variable  Rent.    3. 
33  &  34  Vict.  c.  35  32  I.  L.  T.  R.  104 

See  Sheriff.    34. 

33  &  34  Viot.  c.  46,  ss.  1,  2,  18— Landlord  and 

Tenant  [1905]  1 1.  R.  288  ; 

39  I.  L.  T.  R.  184,  266 

jSfee   Landlord    and   Tenant-:-Ulstbr 

Custom.    7. 

88.  1,  4,  5  32  I.  L.  T.  R.  77 

/See  Land  Law  Acts — Fair  Rent.    26. 

ss.  1,  16,  18  34  I.  L.  T.  R.  204 

See   Landlord   and   Tenant — Ulster 
Custom.    6. 

— 8.  3 

[1901]  1  I.  R.  129  ;  35  I.  L.  T.  R.  28 
See    Landlord    and    Tenant — Land- 
lord AND  Tenant  Act,  1870.     1. 

8.  4  [1895]  2 1.  R.  475  ; 

28  I.  L.  T.  R.  56  ;   29  I.  L.  T.  R.  42 

See  Land  Law  Acts — Redemption  of 

Rent  (Ireland)  Act,  1891.    10. 

36I.L.T.R.199;  2  N.  I.  J.  R.  200 

See  Land   Law  Acts — Character   of 

Holding.    50. 

35  I.  L.  T.  R.  193 

See  Landlord  and  Tenant — Lease.   61 . 

ss.  4,  21  1894]  2  I.  R.  193  ; 

[1896]  2  I.  R.  29  ; 
28  I.  L.  T.  R.  52  ;  30  I.  L.  T.  R.  38 
See    Landlord    and    Tenant — Land- 
lord AND  Tenant  Act,  1870.    6. 

s.  5 — Schedule 

[1903]  1  I.  R.  137, 141 

See  Land   Purchase   Acts — Superior 

Interest.    71. 

■  s-  7  45  I.  L.  T.  R.  120 

See  Landlord  and  Tenant — Landlord 

AND  Tenant  Act,  1870.    8. 


33  &  34  Viot.  u.  46  8.  18        44  I.  L.  T.  R.  165 

See  Town  Tenants  Act,  1906.    32. 

SB.  21,70.  [1894]  2  I.  R.  731 

See  Landlord  and  Tenant — Action  fob 

Recovery  of  Land.    8.  ■{ 

— s.  46  40  I.  L.  T.  R.  110 

See  Landlord  and  Tenant — Landlobiv 
and  Tenant  Act,  1870.    7. 


s.  45 


See  Land  Registry. 


[1918]  1 1.  R.  188; 
52  I.  L.  T.  R.  105 

40. 


33  & 
33  & 
33  & 
33  & 

33  & 


.  R.  61 


33  & 


s.  50  29  I.  h.  T.  317 

See  Arrears  of  Rent  (Ireland)  Act, 

1882.     1. 

B.  70.  28  I.  L.  T.  R.  54 

See  Land  Law  Acts — Redemption  op 

Rent  (Ireland)  Act,  1891.    23. 

[1898]  21.  R.  709; 

[1899]  2 1.  R.  504  ;  32 1.  L.  T.  R.  144  ; 

33  I.  L.  T.  R.  101 
See  Land  Law  Acts — Pair  Rent.    56. 

8.  71  30  I.  L.  T.  R.  87 

See  Land  Law  Acts — Fair  Rent.   24. 

45  I.  L.  T.  R.  120 

See  Landlord  and  Tenant — Landlord 

AND  Tenant  Act,  1870.    8. 
34  Vict.  u.  61 — Life  Assurance 

46  I.  L.  T.  R.  214 
See  Insurance — Policy   of.    4. 
34  Vict.  c.  71, 8.  55 — National  Debt 
[1897]  1  I. 
See  National  Debt  Act,  1870. 
34  Vict.  V.  78,  s.  33— Tramways 

[1910]  2 1.  R.  236 

See  Tramway.    3. 

;  34  Vict.  c.  93,  s.  10— Married  Women's 

Property  [1910]  1  I.  R.  243  ; 

44  I.  L.  T.  R.  151 

See     Husband     and     '\yiFE — Married 

Women's  Property  Acts.    7. 
34  Vict.  c.  109,  s.  5— Common  Law  Pro- 
cedure 
See  Practice — Remitting. 

8.  5  29  I.  L.  T.  R.  14 

See  County  Court— Practice.    27. 

s.  6 

See  Practice — Remitting. 

^  28  I.  L.  T.  R.  31 

See  County  Court — Practice.    16. 
34  Vict.  c.  110, 8.  39— Marriage 

[1912]  2  I.  R.  445  ;  46  L  L.  T.  R.  109 
See  Marriage     2. 


1871 

34  &  35  Vict.  c.  22— Lunacy  Registration  Act, 
1871,  ss.  63,  67,  74      [1917]  1  I.  R.  344 
See  Lunatic.     10. 

ss.  63,  67 

[1912]  1 1.  R.  140, 306  ;  46 1. 1.  T.  R.  98 
See  Lunatic.    6. 

— -•  s.  68  39  I.  L.  T.  R.  96 

See  Land  Purchase  Acts— Practice.  24. 

~  „  51  I.  L.  T.  R.  128 

See  Guardian. 

— ■  IT  ^^-  ^^'  ^^  [1918]  1  I-  R-  *17 

See  Land  Registry.    19. 
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34  &  33  Viot.  c.  22,  s.  95  (1). 

[190T]  1  I.  R.  480 

jSee  Limitations, Stattitb  OF — Pbesonal 

Action.    21. 

34&;35Vict.  >,.  31, s.  3— Trades  Unions  Act,  1878 

[1899]  2 1.  R.  667, 744; 

[1901]  2  I.  R.  705 

See  CoNSPiKAOY.    1. 

s.  4.  47  I.  L.  T.  R.  303 

See  Xeade  Union.    1. 

51  I.  L.  T.  R.  47 

See  Trade  Union  Society. 

34  &  35  Vict.  c.  65,  ss.  9, 12 

49  I.  L.  T.  R.  167 

See  Local  Goveenment — OrEicEB.     4. 

s.  21 — Juries 

28  I.  L.  T.  R.  130 


45  1.  L.  T.  R.  84 
[1899]  2  I.  R.  551 


11 


See  CORONEE.     3. 
ss.  33,  39 

See  Nuisance.     7. 
s.  37 

See  Solicitor — Liability.    4. 
33  I.  L.  T.  R. 

See  Practice — Costs.    53. 

34  &  35  Viot.  o.  72,  ss.  9,  21— Judgments 

46  I.  L.  T.  R.  106 
See  Pbacticb — Lis  Pendens. 
34  &  35  Vict.  e.  99,  s.  5         36  I.  L.  T.  R.  100 

See  Sheriff.     33. 
34  &  35  Vict.  c.  X09,  ss.  11-13— Local  Govern- 
ment [1894]  2  I.  R.  489 
See       Municipal      Cobpoeation — Ac- 
counts.   1. 

— s.  11  40  I.  L.  T.  R.  241 

See  Local  Government — Auditor.    1. 

s.  12  [1898]  2  I.  R.  511 

See      Municipal      Corporation — Ac- 
counts.   3. 
See  Local  Government — Audit.     1,  5, 
8,  15.  [1898]  2  I.  R.  266 

Poor  Law — Guardians.    7. 

[1903]  2  I.  R.  335  ;  37  I.  L.  T.  R.  45 

1  N.  I.  J.  R.  230  ;   2  N.  I.  J.  R.  38 
See    Local     Government  —  Auditor. 
3. 

— [1910]  2  I.  R.  187,  190  ; 

44  I.  L.  T.  R.  77 
See    Practice — Security    for    Costs. 
13. 

41  I.  L.  T.  R.  97 

See  Local  Government — Auditor.    4. 

s.  12  [1909]  2  I.  R.  333  ; 

43  I.  L.  T.  R.  162 
See   Local    Government— Audit.    11. 

[1907]  2  I.  R.  505  ; 

41  I.  L.  T.  R.  166 
See  Local  Government — Auditor.    5. 

46  I.  L.  T.  R.  22 

See  Local  Government — Auditor.     8. 

ss.  12,  13  44  I.  L.  T.  188 

See  Local  Government — Audit.    12. 
s.  20 


34  &  35  Viot.  0.  112,  s.  13— Prevention  of  Crime 
[1907]  2  I.  R.  502 
See  Brass.     1. 
42  I.  L.  T.  R.  148 

See  Brass.    2. 


1872. 

35  &  36  Viot.  0.  7 — Castleisland  Bail  way 

[1896]  2  I.  R.  661 
<See   Railway — Baronial    Guarantee. 
35  &  36  Viot.  0.  32— Landlord  and  Tenant  (Ir.) 
Act  Amendment  Act,  1872,  s.  2 
[1918]  1 1.  R.  188  ;  52 1.  L.  T.  R.  105 
See  Land  Registry.    40. 
35  &  36  Viot.  0.  33— Ballot 

[1908]  2  I.  R.  433  ;  42 1.  L.  T.  R.  224 
See  Election  Petition.    2. 
35  &  36  Viot.  c.  44  31  I.  L.  T.  R.  477 

See  Justices — Quaeteb  Sessions.    3. 
35  &  36  Viot.  u.  57  30  I.  L.  T.  R.  46 

See  Practice — Discoveby.    23. 

[1899]  2  I.  R,  780 

<See  Peactice — Judgment.    8. 

s.  6  38  I.  L.  T.  R.  251 

See  ExBCUTOE — Action.    15. 

— 46  I.  L.  T.  R.  67 

See  Aeeest  (Debtoes  Act).  7. 

s.  11         3  N.  I.  J.  R,  154 

See  Ceiminal  Law — Evidence.    1. 

s.   23  2  N.  I.  J.  R.  115 

See  Wabrant  of  Attorney.     1 . 
35  &  36  Vict.  0.  58 — Bankruptcy  (Ir.)   Amend- 
ment Act,  1872  s.  4 

[1896]  1  I.  R.  29  ;   30  I.  L.  T.  70 
See  Company — Winding-up.    14. 

ss.  21  (2),  53        41  I.  L.  T.  R.  42 

See    Bankruptcy — Fraudulent    Peb- 
feeencb.     1. 

s.  21  [1916]  2  I.  R.  554  ; 

51  I.  L.  T,  R.  145 
iSee    Bankruptcy — Debtor    Summons. 
1. 

s.  21  (3)  31  I.  L.  T.  R.  57 

See      Bankeuptoy — Act      of     Bank- 
ruptcy.   4. 

s.  21  [1916]  2  I.  R.  534 

See  Bankruptcy — Act  of  Bankruptcy. 
5. 

s.  21  (6)  44  I.  L.  T.  R.  100 

See  Bankruptcy — Debtor  Summons.  6. 

s.  46  [1909]  2  I.  R.  185 

See  Bankruptcy — Provable  Debt. 

s.  47  [1914]  21.  R.  29 

See  Bankruptcy — Preferential  Debt. 
2. 

s.  51  44  I.  L.  T.  R.  117 

See  Bankruptcy — Assets.    2. 

[1916]  2  I.R.298  ;  50  I.  L.  T.  R.  29' 

See  Bankruptcy — Assets.    5. 
[1915]  2  I.  R.  425. 

See  Bankeuptoy — Assets.    4. 
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35  &  36  Vict.  c.  58,  s.  52  31  I.  L.  T.  R.  5; 

[1898]  2  I.  R.  302,  635;  33  I.  L.  T.  R.  6 

See  Bankruptcy— Void  Settlement.  1,2. 

s.  53  29  I.  L.  T.  R.  128 

See    Bankruptcy — Fraudulent     Pre- 
ference.    5. 

. [1914]  2  I.  R.  356 

See    Bankruptcy — Fraudulent     Pee- 
perbnce.     3. 

s.  54  29  I.  L.  T.  R.  6 

See  Bankruptcy — Pboop.    11. 

s.  56  [1894]  1  I.  R.  517 

See  Bankruptcy — Certificate.    2. 

[1904]  2  I.  R.  118,  125  ; 

37 1.  L.  T.  R.  224  ;  4  N.  I.  J.  R.  11, 12 
See  Bankruptcy — Certificate.    1,  3. 

s.  58  28  I.  L.  T.  R.  12 

See  Bankruptcy — Distress. 

s.  61  [1918]  2  I.  R.  j570 

See  Bankruptcy — Composition — After 
Bankruptcy.    3. 

s.  68  [1894]  1  I.  R.  335 

See  Bankruptcy — Arrangement.    31. 

s.  76  [1902]  2  I.  R.  422 

See    Bankruptcy — Fraudulent    Pre- 
ference.   4. 

29  I.  L.  T.  R.  117 

See  Bankruptcy— Arrangement.    17. 
35  &  36  Vict.  u.  68 — Military  Forces  Localisa- 
tion [1897]  2  I.  R.  362,  415 
See  Lands  Clauses  Acts — Compulsory 
Powers.    1. 
35  &  36  Vict.  0.  69 — Local  Government  Board 
(Ir.)  Act,  1872        [1918]  2  I.  R.  258 
See  Practice— Certiorari.     17. 

s.  4  [1894]  2  I.  R.  489 

See  Municipal  Corporation  Acts.     1. 
35   &  36  Vict.  0.  89 — Union  Officers — Super- 
annuation [1918]  2  I.  R.  258 
See  Practice — Certiorari.    17. 
35  &  36  Vict.  u.  90,  b.  7 — Irish  Church  Act 
Amendment            [1910]  1  I.  R.  139 
See  Mortgage  (General).    49. 

s.  34  (8)  [1908]  1  I.  R.  237 

See  Graft.     7. 
35  &  36  Vict.  c.  94— Licensing 

48  I.  L.  T.  R.  42 
See  Practice — Certiorari.    20. 

38  I.  L.  T.  R.  153  ; 

4  N.  I.  J.  R.  195 
See  Licensing  Acts — Offences.     32. 

s.  3  [1898]  2  I.  R.  48 

See  Licensing  Acts — Offences.    11. 
[1904]  2  I.  R.  298  ; 
38  I.  L.  T.  R.  92 
See  Licensing  Acts — Transfer.    5. 

[1898]  1 1.  R.  291, 306  ;  2  N.  I.  J.  R.  38  ; 
[1902]  1  I.  R.  73  ;  35  I.  L.  T.  R.  249 

See     Vendor     and     Purchaser — Re- 
scission.    2. 

—  ss.  3,  54  31  I.  L.  T.  R.  38 
See  Licensing  Acts — Offences.      44. 

40  I.  L.  T.  R.  201 

See  Licensing  Acts — Offences.    20. 

[1910]  2  I.  R.  175 

See  Licensing  Acts — Licensing   Cer- 
tificate.   60. 


35  &  36  Viot.  0.  94,  ss.  3,  54     [1894]  2  I.  R.  363 

See     Justices — Jurisdiction     (Petty 
Sessions).    74. 
35  &  36  Viot.  c.  94,  34  I.  L.  T.  R.  21 

See  Licensing  Acts — Offences.    46. 
s.  12  46  I.  L.  T.  R.  44 

See  Licensing  Acts — Offences.    31. 
S.6       36I.L.T.R.106;  2N.LJ,R.59 

See  Justices — Disqualification.     20. 
s.  12  46  I.  L.  T.  R.  44 

See  Licensing  Acts — Offences.    31. 
s.  13  37  I.  L.  T.  R.  138 

See  Licensing  Acts — Offences.    47. 
s.  16  30  I.  L.  T.  24 

See  Licensing  Acts — Offences.    7. 

17  [1901]  2  I.  R.  429  ; 

35  I.  L.  T.  R.  59 

See  Licensing  Acts — Offences.    22. 


s.  17(1) 

I  See  Licensing  Acts- 

s.  30 

See  Licensing  Acts- 


42  I.  L.  T.  R.  88 

-Offences.    23. 
[1904]  2  I.  R.  51 
—Offences.     19. 


3  N.  I.  J.  R.  151 

See  Licensing  Acts — Offences.    19. 

ss.  30,  31,  56     36  I.  L.  T.  R.  72, 136; 

2  N.  I.  J.  R.  216,  218 
See  Licensing  Acts — Offences.    16. 

B.  31  [1902]  1  I.  R.  73 

See    Vendor     and     Purchaser — Re- 
scission.    '2. 

s.  51  (1)  28  I.  L.  T.  R.  107 

See  Licensing  Acts — Offences.    35. 

s.  52  [1901]  2  I.  R.  130 

See  Licensing  Acts — Offences.    2. 

s.  56  29  I.  L.  T.  R.  100 

See  Licensing  Acts — Transfer.  11. 

s.  60  42  I.  L.  T.  R.  135 

See  Justices — Disqualification.  1 1. 
8.  78  36  1.  h.  T.  R.  193  ; 

3  N.  I.  J.  R.  19 
See  Licensing  Acts — Offences.    6. 

33  I.  L.  T.  R.  170 

See  Licensing  Acts — Offences.    3. 

43  I.  L.  T.  R.  110 

See  Licensing  Acts — Offences.    29. 

3  N.  I.  J.  R.  250 

See  Licensing  Acts — Offences.    38. 

ss.  81,  82 

See  Licensing   Acts — Licensing   Cer- 
tificate.   68,  70. 

s.  82  37  I.  L.  T.  R.  143,  252 

See  Licensing   Acts — Licensing   Cer- 
tificate.   52. 

[1901]  2  I.  R.  133,  162 

See  Licensing   Acts — Licensing   Cer- 
tificate.   57. 

[1911]2I.R.393;45I.L.T.R.171 

See  Licensing  Acts — Licensing  Cer- 
tificate.   59. 

[1904]  2  L  R.  190  ; 

37  I.  L.  T.  R.  250  ;  4  N.  I.  J.  R.  48 

See  Licensing   Acts — Licensing   Cer- 
tificate.   70. 

48  I.  L.  T.  R.  42 

See  Practice — Certiorari.    20. 
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35  &  36  Vict.  u.  xovi — Limerick  Market 

[1900]  1  I.  R.  85,  103  ; 
[1901]  1  I.  R.  530  ;  36  I.  L.  T.  R.  3 

See  Mortgage — Priobity.    3. 

1873. 

36  &  37  Vict.  u.  34  [1897]  2 1.  R.  143  ; 

31  I.  L.  T.  R.  39 

See  Highway.    16. 
36  &  37  Vict.  c.  82  31  I.  L.  T.  R.  8 

See  Practice — Certiorari.    10. 

ss.  3,  4,  6 — Summary  Proceedings 

[1895]  2  I.  R.  577 
See    Justices  —  Jurisdiction    (Petty 
Sessions).    35. 

[1907]  2  I.  R.  13, 18  ;  40  I.  L.  T.  R.  44 

iSee     Justices — Jurisdiction     (Petty 
Sessions).    36,  37. 

ss.  4, 6  [1912]  2  I.  R.  44 

See     Justices — Jurisdiction     (Petty 
Sessions).    130. 

s.  4  2  N.  I.  J.  R.  82 

See     Justices — Jurisdiction     (Petty 
34. 


1874. 
37  &  38  Vict.  c.  25  [1896]  2  I.  R.  661 

See  Railway — Baronial  Guarantee. 
37  &  38  Vict.  0.  37  84  I.  L.  T.  R.  159 

See  Power — Execution.    18. 

[1895]  1  I.  R.  214 

See  Power — Execution.    17. 
37  &  38  Vict.  i;.  38,  s.  9  40  I.  L.  T.  R.  65 

See  Vendor  and  Purchaser — Vendor 
and  Purchaser — Summons. 
37  &  38  Vict.  c.  42,  ss.    4,  32  (4)  —  Building 
Societies  Act,  1874 
[1911]  2 1.  R.  553  ;  45  I.  L.  T.  R.  159 
See  County  Court — Jurisdiction.    3. 
37  cS;  38  Vict.  c.  57 — Real  Property  Limitation 
[1896]  2  I.  R.  82  ;  30 1.  L.  X.  R.  21 
See  Limitations,  Statute  op — Realty. 

24. 
See  Judgment.     1. 

[1899]1I.  R.225;33LL.T.R.49 

See    Vendor    and    Purchaser — Con- 
ditions OB  Sale.    20. 

[1911]  1  I.  R.  271 

See  Renewable  Leasehold  Conversion 
Act.    4. 

s.  1  [1897]  1  I.  R.  307,  315  ; 

31  I.  L.  T.  31 
See    Lands    Clauses    Acts — Compul- 
sory Powers.    9. 

[1908]1I.R.  529,535; 

42 1.  L.  T.  R.  150, 183 
See  Limitations,  Statute  of — Realty. 
50. 

[1900]  2 1.  R.  565  ; 

34 1.  L.  T.  R.  27, 84 
See  Estoppel.  11. 

[1907]  1  I.  R.  357 

See  Limitations,  Statute  or — Realty. 
44. 

[1913]  1  I.  R.  539 

See  Power — Execution.    2,  8, 


37  &  38  Vict.  o.  57,  s.  1    [1918]  1  I.  R.  140, 145 
See  Limitations,  Statute  of — Realty. 
45. 

— [1918]  1  I.  R.  436 

See  Limitations,  Statute  op — Trusts. 
1. 

ss.  1,2  5  N.  I.  J.  R.  145 

See  Limitations,  Statute  of— Annuity. 

ss.  1,  8  38  1.  L.  T.  R.  184  ; 

5  N.  I.  J.  R.  28 
See  Limitations,  Statute  of — Realty. 
23. 

[1911]  1 1.  R.  153;  45 1.  L.  T.  R.  151 

See  Limitations,  Statute  of — Realty. 
28 

ss.  1,  2,  8  [1896]  1  1.  R.  590  ; 

30  I.  L.  T.  R.  71 
See      Limitations,      Statute      of — 
Realty.    30. 

ss.  1,  10 

[1909]  1  L  R.  136,  140,  390 
See  Limitations,  Statute  of — Trusts. 
3,  4. 

B.  2  39  I.  L.  T.  R.  169 

See  Limitations,  Statute  of — Realty. 
11. 

[1909]  1  I.  R.  136,  140 

See      Limitations,      Statute      of  — 

Trusts.    3. 

-  ss.  2,  3  [1914]  2  I.  R.  135 
See  Limitations,  Statute  of— Realty. 

51. 

s.  3  [1913]  1  I.  R.  395 

See  Limitations,  Statute  of — Trusts 
9. 

7  36  I.  L.  T.  R.  84  ; 

2  N.  I.  J.  R.  103 
See  Limitations,  Statute  of — Realty. 
32. 

38  I.  L.  T.  R.  188 

See  Mortgage  (General).    55. 

4  N.  I.  J.  R.  218 

See  Mortgage  (General).    54. 

43  I.  L.  T.  R.  54 

See  Mortgage  (General).    56. 

[1914]  1  I.  R.  23 

See  Mortgage  (General).    48. 

s.  8  [1897]  2  I.  R.  614 

See  Limitations,  Statute  of — Personal 

Action.    13. 

[1899]2I.R.163;33LL.T.  R.  22 

See  Limitations,  Statute  of — Personac 

Action.    25. 

[1900]  1  I.  R.  316,  319 

See  Limitations,  Statute  of — Personal 

Action.     18. 

[1906]  1  I.  R.  370 

See      Limitations,      Statute      of — 

Realty.    31. 

[1908]  1  I.  R.  529,  535  ; 
42  L  L.  T.  R.  150, 188 
See      Limitations,      Statute      of  — 
Realty.    50. 

[1905]  1 1  R  416, 428,  588  ; 

39LL.T.R.111,209;5NLJ.R.155,268 
See  Limitations,  Statute  of — Personal 

Action.    23. 


ccc^xxviii  STATUTES  CITED  AND. JUDICIALLY  INTEEPKETED. 


37  &  38  Vict.  c.  57,  s.  8 

[1907]  1 1.  R.  275,  282,  357 
See  Limitations,  Statute  of — Tbusts. 

2. 
See  Limitations,  Statute  of — Realty. 
44. 

[1909]  1  I.  R.  360 

See     Limitations,     Statute     of  — 
Realty.  27. 

30  I.  L.  T.  R.  18 

See  Limitations,  Statute  of,  Peesonal 
Action.    6. 

49  I.  L.  T.  R.  67 

See  Land  Registry.    6. 

[1913]  1  I.  R.  530  ; 

See  Limitations,  Statute  of — Realty. 
18. 

es.  8,  10  [1915]  1  I.  R.  285 

See  Land  Rbgistky.    39. 
37  &  38  Vict.  c.  66— County  Courts 

[1901]  2  I.  R.  628,  632;  35  I.  L.  T.  R.  45 
See  Limitations,  Statute  of — Personal 

Action.     13. 
See  Practice — Transfer  op  Action.  13. 

[1911]  1  I.  R.  453 

See  Limitations — Statute  of — Realty. 
17.  [1897]  2  I.  R.  614 

s.  1  36I.L.T.R.114; 

2  N.  I.  J.  R.  221 
See  Practice — Remitting.    60. 

—  37  I.  L.  T.  R.  98 

See  County  Court — Practice.    8. 

38  I.  L.  T.  R.  Ill  ; 

4  N.  I.  J.  R.  138 
See  County  Court — Jurisdiction.     4. 

[1905]  2 1.  R.  189  ; 

37  I.  L.  T.  R.  239  ;  4  N.  I.  J.  R.  118 
See  Land — Action  for  Recovery  op.  3. 

—  s.  1  40  I.  L.  T.  R.  240 

See  County  Court — Jurisdiction.     21. 

47  I.  L.  T.  R.  119 

See  County  Court — Jurisdiction.    8. 

s.  2  [1914]  2  I.  R.  97 

See  Practice — Transfer  of  Action.  12. 
37  &  38  Vict.  i;.  69— Licensing  Act 

48  I.  L.  T.  R.  42 
See  Practice — Certiorari.    20. 

s.  2  [1907]  2  I.  R.  564 

See  Licensing  Acts — Offences.    18. 

■ ss.  3,  51.  [1894]  2  I.  R.  363 

See     Justices — Jurisdiction     (Petty 
Sessions).    74. 

— es.  8,  37     [1906]  2  I.  R.  415,  430  ; 

40  I.  L.  T.  R.  143 
See  Licensing  Acts — Licensing  Cer- 
tificate.   8. 

s.  8        '  48  I.  L.  T.  R.  246 

See  Licensing  Acts — Licensing  Cee- 

TIPIOATB.     22. 

8.    9  [1894]  2  I.  R.  246  ; 

[1895]  2  I.  R.  174  ;  28  I.  L.  T.  R.  133 

See  Licensing  Acts — Licensing  Cer- 
tificate.   69. 

ss.  9,  10 

See  Licensing  Acts — Liobnsing  Cbe- 
tifioatb,    68, 69. 


37  &  38  Vict.  c.  69,  ss.  9,  14. 

See  Licensing   Acts — Licensing   Cer- 
tificate.   65,  66. 
s.  10  30  I.  L.  T.  R.  6 

See  Licensing  Acts — Licensing    Cee- 

TIFICATE.      34. 

s.  11  44  I.  L.  T.  R.  14 

See  Licensing  Acts^ — Licensing   Cbe- 

TIPICATE.       13. 

45  I.  L.  T.  R.  158 

See    Licensing    Act — Licensing    Cer- 
tificate.   36. 

8.  12  [1903]  2 1.  R.  108  ; 

36  I.  L.  T.  R.  234  ;   3  N.  L  J.  R.  39 

See  Justices — Quarter  Sessions.     15. 

— [1909]  2  I.  R.  132 

See  Licensing   Acts — Licensing   Cer- 
tificate.    71. 

s.  12  (1)  37  I.  L.  T.  R.  246 

See  Licensing   Acts — Licensing  .  Cee- 

TIFICATE.      9. 

[1904]  2  \.  R.  298  ; 

38  I.  L.  T.  R.  92  ;   4  N.  I.  J.  R.  115 

See  Licensing  Acts — Transfer.    5. 

ss.  12,  37  [1911]  2  L  R.  393  ; 

45  I.  L.  T.  R.  171 
See  Licensing   Acts — Licensing  Cer- 
tificate.   58. 

13  29  I.  L.  T.  R.  100 

See  Licensing  Acts — Transfer.    11. 

s.  14  [1917]  2  I.  R.  347  ; 

51  I.  L.  T.  R.  142 
See  Licensing   Acts — Licensing  Cer- 
tificate.   56. 
8.  20  38  I.  L.  T.  R.  153  ; 

4  N.  I.  J.  R.  195 
See  Licensing  Acts — Offences.    32. 

B.  21  37  I.  L.  T.  R.  138 

See  Licensing  Acts — Offences.    47. 

[1904]  2  I.  R.  51,  587 

See  Licensing  Acts — Offences.   19,  26. 

40  I.  L.  T.  R.  22 

See  Licensing  Acts — Offences.    27. 

s.  27  44  I.  L.  T.  R.  233 

See  Licensing  Acts — Offences.    28. 

ss.  27,  28  1  I.  L.  T.  R.  161 

See  Licensing  Acts — Offences.    4. 

s.  28  36  I.  L.  T.  R.  193  ; 

3  N.  I.  J.  R.  19 
See  Licensing  Acts — Offences.    6. 

[1896]  2  I.  R.  404 

See  Licensing  Acts — Offences.    5. 

s.  29  3  N.  I.  J.  R.  15 

See  Licensing  Acts — Offences.    25. 

s.  38  33  I.  L.  T.  R.  59 

See  Mortgage  (General).    12. 

s.  72  28  I.  L.  T.  R.  223 

See  Licensing  Acts — Offences.    12. 
37  &  38  Viot.  c.  72,  s.  5— Fines 

[1913]  2 1.  R.  453  ;  47  I.  L.  T.  R.  172 
.    See  National  Insurance.    9. 
37  &  38  Vict.  c.  78 — Vendor  and  Purchaser 

[1899]  1  I.  R.  113, 118 
See  Practice— Appeal.    15, 

[1902]  1  I.  R.  7  ;  1  N.  I.  J.  R.  166 

See    Vendor    and    Pubohaseb — Con- 
ditions OF  Sale.    10. 
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37  &  38  Viot.  u.  78  [1905]  1  I.  R.  86,  98  ; 

38  I.  L.  T.  R.  225 

See    Vendor    and    Purohasbb — Con- 
ditions OF  Sale.     14. 

48  I.  h.  T.  R.  87 

See  Vendor  and  Purohasee — ^Title.  5. 

8.  9  [1896]  1  I.  R.  390  ; 

30  I.  L.  T.  R.  3 
See  Will — Implied  Gift. 

[1910]  1 1.  R.  258;  43 1.  L.  T.  R.  117 

See  Power — Exectttion.    25. 

40  I.  li.  T.  R.  65 

See  Vendor  and  Purchaser — Vendor 
AND  Purchaser — Summons  1 

1875. 

38  &  39  Vict.  c.  13— Sale  of  Food  and  Drugs 
[1902]  2  I.  R.  569  ;  37  I.  L.  T.  R.  87 
See  Adulteration  (Pood  and  Drugs). 
15. 

s.  6  40  I.  L.  T.  R.  22 

See  Adulteration  (Food  and  Drugs). 
1. 

s.  17  [1894]  2  I.  R.  78 

See  Adulteration  (Food  and  Drugs). 
2. 
38  &39  Viet.  o.  17— Explosives      3N.I.  J.R.ll 
See    Local    Government — Explosives 
Acts. 
38  &  39  Vict.  0.  46— Bridges 

[1905]  1  I.  R.  307,  330 
See  Bridge. 
38  &  39  Vict.  0.  57  34  I.  L.  T.  R.  203 

See     Justices— Jurisdiction     (Petty 

Sessions).    8. 
See  Cases  under  Pharmacy  Acts. 

s.  27 

[1904]  2  I.  R.  693  ;  38 1.  L.  T.  R.  247 
See  Pharmaceutical  Chemist. 
38  &  39  Vict.  c.  60  —  Friendly   Societies   Act, 
1875  [1895]  1  I.  R.  1 

See  Company — Winding-up.    8. 

[1907]1I.R.98;  41I.L.T.R.9 

See  Company — Winding-up.    19. 

^ss.  21,22  47  I.  L.  T.  R.  274 

See  Friendly  Society.   4. 
38  &  39  Viot.  c.  63— Food  and  Drugs 

[1909]  2 1.  R.  490  ;  43  I.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs). 
9. 

s.  6  30  I.  L.  T.  R.  184 

See  Adulteration  (Food  and  Drugs). 
7. 

44  I.  h.  T.  R.  218 

See  Adulteration  (Food  and  Drugs). 
13. 

45  I.  L.  T.  R.  144 

See  Adulteration  (Food  and  Drugs), 
10. 

38 1.  L.  T.  R.  254;  5  N.  I.  J.  R.  24 

See  Adulteration  (Food  and  Drugs). 
16. 

—      [1908]2I.R.9;  40I.L.T.R.222 

See  Adulteration  (Food  and  Drugs). 
19. 

[1916]  2  I.  R.  269 

See  Food  and  Drugs — 'Sale.    2. 


38  &  39  Vict.  0.  63,  s.  6         [1916]  2  I.  R.  275 
See  Food  and  Drugs — Sale.     1. 

— 40  I.  L.  T.  R.  22 

See  Adulteration  (Food  and  Drugs) 
1. 

51  I.  L.  T.  R.  176 

See  Food  and  Drugs — Sale.  3. 

8.  13         50  I.  L.  T.  R.  64 

See     Justices — Jurisdiction     (Petty 
Sessions).    53. 

ss.  16,  18,  21        45  I.  L.  T.  R.  213 

See  Adulteration  (Food  and  Drugs). 
4. 

s.  17  [1894]  2  I.  R.  78 

See  Adulteration  (Food  and  Drugs). 

2. 

38  &  39  Viot.  c.  67,  s.  16 — Lunatic  Asylums 

(Ireland)  [1913]  1  I.  R.  504 

See  Limitations,  Statute  of — Personal 

Action.    20. 

38  I.  L.  T.  R.  133 

See  Lunatic.    11. 

s.  14  [1908]  2  I.  R.  15 

See  Lunatic.     8. 
38  &  39  Vict.  c.  86,  ss.  3,  7 — Conspiracy  and 
Protection  of  Property  Act 

[1899]  2  I.  R.  667,  744  ; 
[1901]  2  I.  R.  705  ;  33  I.  L.  T.  R.  85 
See  Conspiracy.    1. 
38  &  39  Vict.  c.  86  46  I.  L.  T.  R.  66 

See  Justices  —  Jurisdiction  (Petty 
Sessions).    1. 
38  &  39  Vict.  c.  90,  ss.  3,  4,  10,  15— Employers 
and  Workmen  28  I.  L.  T.  R.  16 

See  Master  and  Servant — Certificate 
OF  Character. 
8.  4  38  I.  L.  T.  R.  37  ; 

4  N.  I.  J.  R.  51 
See  Justices — Case  Stated.    3. 

10  [1900]  2  I.  R.  714  ; 

34  I.  L.  T.  R.  131 
See      Master       and       Servant — Em- 
ployers AND  Workmen  Act,   1875. 

38  &  39  Viot.  c.ocix.,s.  16— North  Dublin  Street 

Tramways  [1910]  2  I.  R.  236 

See  Tramway.    3. 

1876. 

39  &  40  Vict.  c.  17,  s.  7 — Partition 

[1913]  1  I.  R.  50,  321  ;  47  I.  L.  T.  R.  2 

See  Partitions    1,  3. 
39  &  40  Vict.  c.  21,  s.  2 — Jurors  Qualification 
(Ir.)  Act,  1876  32  I.  L.  T.  R.  179 

See  Juror.    4. 
31  I.  I-.  T.  583 

See  Juror.    5. 
[1911]  2 1.  R.  38;  44  1. 1.  T.  R.  237 

See  Juror.    6. 
39  &  40  Vict.  c.  22 — Trade  Union  (Amendment) 
Act,  1876  47  I.  t.  T.  R.  303 

See  Trade  Union.    1 . 
39  &  40  Vict.  c.  36,  s,  43 — Customs  Consolida- 
tion [1914]  2  I.  R.  372 

See  Arms. 
39  &  40  Vict.  c.  38— Poor       28  I.  L.  T.  R.  113 

See  Poor  Law — Boarding  Out. 
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39  &  40  Vict.  u.  44, ».  3 — Legal  Practitioners 

[1894]  1  I.  R.  511 

See  SoLioiTOK — Lien.    6. 
[1903]  2  I.  R.  287 ;  3  N.  I.  J.  R.  171 

See  Solicitor — Lien.    4. 
30  I.  L.  T.  R.  75 

See  Solicitor — Lien.    5. 

[1904]  2  I.  R  44  ;  4  N.  I.  J.  R.  6. 

See  Solicitor — Lien.    8. 

s.  3  45  L  L.  T.  R.  143 

See  Solicitor — Lien.    7. 

[1911]  2  I.  R.  118  ;   45  I.  L.  T.  R.  49 

See  Solicitor — Lien.    9. 

40  I.  L.  T.  R.  10 

See  Solicitor — Lien.    10. 

— [1914]  2  I.  R.  31 

See  Solicitor — Lien.    1 1 . 

50  I.  L.  T.  R.  85 

See  Solicitor — Lien.    12. 
39  &  40  Vict.  0.  59,  ss.  3,  12 — Appellate  Juris- 
diction [1902]  2  I.  R.  696,  697  ; 
36  I.  L.  T.  R.  105 
See  Practice — Appeal.    10,  11. 
39  &  40  Vict.  u.  63,  s.  6— Notice  to  Quit 

31 1.  L.  T.  R.  53 
See   Landlord    and   Tenant — Notice 
TO  Quit.     5. 
39  &  40  Vict.  c.  70— Partition 

[1901]  1 1.  R.  474  ;  35  I.  L.  T.  R.  83  ; 

1  N.  I.  J.  R.  103 

See   Land    Purchase   Acts — Sale    by 

Land  Judge.     12. 

39  &  40  Vict.  c.  75,  s.  3  43  I.  L.  T.  74 

See  Public  Health  Acts.    25. 

39  &  40  Vict.  c.  78,  s.  6 — Juries 

28  I.  L.  T.  R.  130 
See  Coroner.    3. 

s.  10  36  I.  L.  T.  R.  143 

See  Railway — Traverse.     1. 

B.  20.  28  I.  L.  T.  R.  20 

See  Juror.    2. 

Juries  [1904]  2 1.  R.  565  ; 

37  I.  L.  T.  R.  154  ;  3  N.  I.  J.  R.  319 
See  Juror.    2. 

1877. 

40  Vict.  0.  3,  s.  3 — Representation  of  People  Act, 

1884  47  I.  L.  T.  R.  179 

See  Parliament — Franchise.    119. 
40  &  41  Vict.  c.  4,  s.  2  1  N.  I.  J.  R.  66 

See  Licensing  Acts — Licensing  Cer- 
tificate.   75. 
40  &  41  Viot.  c.  18,  s.  45— Settled  Estates 

[1913]  1  I.  R.  165  ;  47  I.  L.  T.  R.  58 
See   Land   Judge's   Court — Jurisdic- 
tion.   2. 
40  &  41  Vict.  c.  18  48  I.  L.  T.  R.  33 

See  Settled  Estate. 
40  &  41  Viot.  u.  35  [1899]  2  I.  R.  214 

See  Poor  Bate — Exemption.    13. 
40  &  41  Vict.  c.  41  45  I.  L.  T.  R.  84 

See  Nuisance.    7. 
40  &  41  Vict.  0.  56 — County  Officers  and  Courts 
[1913]  2  I.  R.  474  ;  48  I.  L.  T.  R.  28 
See  County  Court — Practice. 


40  &  4X  Vict.  0.  66,  s.  8  [1909]  2  I.  R.  412 

See  Land   Registry.    53. 

s.  31  [1912]  I.  R.  338 

See  Practice — Transfer  of  Action.  16 

ss.  33  (d),  36  [1915]  1 1.  R.  259 

See  County  Court — Jurisdiction.    18. 

33  I.  L.  T.  R.  108 

See  County  Court — Practice.    34. 

ss.  33,  36  49  I.  L.  T.  R.  218 

See  County  Court — Jurisdiction.    22. 

s.  33  (1),  36  47  I.  L.  T.  R.  212 

See  Practice — Transfer  of  Action.  15. 

ss.  33,  34 

[1904]  1  I.  R.  123  ;  36  I.  L.  T.  R.  218 
See    Cottnty    Court — Practice.    66. 

s.  33  (9)  41  I.  L.  T.  R.  231 

See  Partition. 

ss.  33,  36  [1907]  1  I.  R.  327 

See  County  Court— Jurisdiction.    12. 
s.  33  (d) 
[1907]  1 1.  R.  82,  84  ;  41 1.  L.  T.  R.  49 
See  County  Court — Jurisdiction.   1. 

„.  33,  36  49  I.  L.  T.  R.  218 

See  Country  Court — Jurisdiction.    22. 

s.  36 

[1912]  1 1.  R.  338, 398, 403, 406 
See   Practice— Transfer    of   Action. 
9,  16,  22. 

[1916]1I.R.307;50I.L.T.R.221 

See   Practice — Staying   Proceedings. 

14. 

[1909]  1 1.  R.  46  ;  43  I.  L.  T.  R.  45,  282 

See    Practice — Transfer    of  Action. 
8,  10. 

49  I.  L.  T.  R.  98 
See  Practice — Transfer  of  Action.    3. 

[1897]  1 1.  R.  474 

See  Practice — Transfer  of  Action.  14. 

s.  37  37  I.  L.  T.  R.  11 

See  Practice — Minor  Matter. 
— -  s.  40  (o)  (h)  [1916]  1  I.  R.  92 

See  County  Court — Jurisdiction.   2. 

ss.  43,  44,  45  39  I.  L.  T.  R.  261 

See  County  Court — ^Appeal.    2. 

s.  43  31  I.  L.  T.  R.  165 

See  County  Court — Appeal.    6. 

s.  44  48  I.  L.  T.  R.  8 

See  County  Court — Jurisdiction.    10. 
[1916]  1  I.  R.  27 
See  Practice — Injunction.    4. 

8.  46  28  L  L.  T.  R.  89 

See  Probate  (and  Administration) — 
Practice.    43. 

B.  51  [1895]  2  I.  R.  469  ; 

29  I.  L.  T.  R.  297 
See  Practice — Remitting.    87. 

41  I.  L.  T.  R.  72 

See  County  Court — Appeal.    23. 

6.  53  38  I.  L.  T.  R.  Ill 

4  N.  I.  J.  R.  138 
See  County  Court — Jurisdiction.    4. 

ss.  53  and  54  40  I.  L.  T.  R.  240 

See  County  Court — Jurisdiction.    21. 

6.  54  [1905]  2  I.  R.  189  ; 

37  I.  L.  T.  R.  239  ;  4  N.  I.  J.  R.  118 
See  Land — Action  for  Recovery  of.  3. 
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40  &  41  Vict. 0.56,8.54 


[1901]2I.R.628,632; 
35  I.  L.  T.  B.  45 

Teanspbe  of  Action. 


See  Practice 
13. 

8.  56  39  I.  L.  T.  R.  248 

See  Practice — Costs.    26. 

481.  L.  T.  R.  296 

(See  County  Court — Practice.    18. 

- —  s.  59  32  I.  L.  T.  R.  503 

iSee   County   Court — Practice.    68. 

42  I.  L.  T.  R.  216 
See  County  Court — Practice.    31a. 

42  I.  L.  T.  R.  216 

See  County  Court — Practice.    31. 

[1913]2I.R.474;48I.L.T.R.28 

See   County    Court — Practice.    65. 

s.  62  [1911]  2  I,  R.  118  ; 

45  I.  L.  T.  R.  49 

See  Solicitor — Lien.    9. 

s.  67  28  I.  L.  T.  R.  116 

See  County  Court — Practice.    13. 

s.  70  41  I.  L.  T.  R.  180 

See  County  Court — Practice.  55. 

■  42  I.  L.  T.  R.  158 

See  County  Court — Practice.    54. 

[1909]  2  I.  R.  290  ; 

43  I.  L.  T.  R.  62 

See  County  Court — Practice.    49. 

s.  74  [1897]  2  I.  R.  603 

See  Justices — Quarter  Sessions.    23. 

[1906]  2  I.  R.  164  ; 

39  I.  L.  T.  R.  225  ;  5  N.  I.  J.  R.  211 

See  Justices — Quarter  Sessions.    9. 

s.  76  [1894]  2  I.  R.  8  ; 

28  I.  L.  T.  R.  196 
See  Pharmacy  Acts.     5. 

[1914]  2  I.  R.  178, 181,  note  ; 

48  I.  L.  T.  R.  5 

See     Justices — Jurisdiction     (Petty 
Sessions).    16. 

[1912]  2  I.  R.  64 

See  Water.     1. 

s.  78  31  I.  L.  T.  R.  160 

See  Justices — Disqualification.   24. 

[1895]  2  I.  R.  603 

See     Justices — Jurisdiction     (Petty 

19. 
[1907]  2 1.  R.  5;  40 1.  L.  T.  R.  237 
See     Justices — Jurisdiction     (Petty 
Sessions).    57. 

■ [1908]2I.R.214;42I.L.T.R.52 

See  By-Law.     3. 

[1912]  2  I.  R.  1 

See  Local  Government — Disqualifica- 
tion.   14. 

s.  83  (4)  37  I.  L.  T.  R.  59 

See  Landlord  and  Tenant — Landlord 
AND  Tenant  Act,  1870.    2. 
40  &  41  Vict.  c.  57,  ».  3 — Supreme  Court  of 
Judicature  [1911]  2  I.  R.  199 

See  Solicitor — Bill  of  Costs.    118. 

ss.  3,  53  38  I.  L.  T.  R.  157  ; 

4  N.  I.  J.  R.  233 
See  Practice — Costs.    5. 

e.  5  [1910]  2  I.  R.  207  ; 

44  I.  L.  T.  R.  37 
See  Parliament — Franchise.    65. 


40  &  41  Vict.  u.  57  s.  5  [1908]  2  I.  R.  329; 

42  I.  L.  T.  R.  100 
See  Parliament — Franchise.    51. 

8s.  9,  48  [1912]  2  I.  R.  147 

See  Practice  (Admiralty).     1. 

s.  27  37 1.  L.  T.  R.  95, 101  ; 

3  N.  I.  J.  R.  137, 138 
See  Mortgage  (General).    17. 

[1906]  1  I.  R.  299  ;  50  I.  L.  T.  R.  122 

See  Practice — Trial  of  Issue  between 
Co-defendants. 

8.  27  (3)  46  I.  L.  T.  R.  187 

See    Practice  —  Third    Party    Pro- 
cedure.   8. 
s.  27  (3)  (7)  45  I.  L.  T.  R.  280 

See  Company — Debentures.    1. 
ss.  27(4),  28(6) 
[1912]  2  I.  R.  535  ;  46  I.  L.  T.  R.  183 
See  Assignment.    3. 

s.  27  (5)         [1911]  2  I.  R.  436, 442  ; 

45  L  L.  T.  R.  204 
See  Practice — Service.    4. 

B.  27  (7)  42  I.  L.  T.  R.  226 

See  Probate  (and  Administration) — 
Practice.     7. 

s.  27  (8)  29  I.  L.  T.  R.  96 

See  Practice — Default.    5. 

s.  28  (1) 

See  Company — Winding-up.      2,   14. 
Husband     and     Wife  —  Married 
Women's  Property  Acts.      5,   6. 

s.  28,  (1)  (Ir.) 

[1904]  1  I.  R.  299,  376  ; 
38  I.  L.  T.  R.  98,  217 
See  Executor — Actions.    17. 

:  8.  28,  (2)  [1915]  1  I.  R.  285 

See  Land  Registry.     39. 

s.  28  (5)     [1896]  2  I.  R.  445,  453 
See    Mortgage  (General).    33. 

40  I.  L.  T.  R.  139 

See   Practice — Staying   Proceedings. 

9. 

8.  28  (6)  39  I.  L.  T.   R.  80 

See    Jurisdiction^ — High    Court — Di 
VISIONAL    Court. 

[1906]  2  I.  R.  215; 

40  I.  L.  T.  R.  30 

See  Practice — Receivee.    8. 

[1912]  1  I.  R.  278  ; 

46  I.  L.  T.  R.  137 

See  Deposit  Receipt. 

[1918]  1  I.  R.  433 
See  Assignment.    1. 

• 8.  28  (8)  [1899]  1  I.  R.  374 

See  Drainage  and  Improvement  Code. 
2. 

8.  28  (9)  [1904]   2   I.   R.   129 

See  Collision  at  Sea. 

s.  28  (10)  [1895]  2  I.  R.  571 

See  Infant — Custody.    6. 

s.  33 

48 1.  L.  T.  R.  141  ;  29  I.  L.  T.  R.  146 
See  Practice — Place  of  Trial.    11,  12. 

ss.  36-38       [1898]  1  I.  R.  98,  104  ; 

31  I.  L.  T.  R.  31 
See  Practice — Jurisdiction. 
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40  &  41  Vict.  u.  56  s.  42  [1904]  1  I.  R.  429 

See  Practice — Teial  of  Issues. 

[1912]  1  I.  R.  398 

See  Practice — Transfer  of  Action. 
22. 


B.  48 
See  Pbaotice- 


52  I.  L.  T.  R.  203 

-Judgment.    44. 


s.  51  29  I.  L.  T.  R.  127 

See  Practice — New  Trial.    16. 

8.  52  [1896]  2  I.  R.  267 

See    Practice — Appeal.    9. 

43  I.  L.  T.  R.  267 

See    Practice — Discovery.    26. 

es.    52,    53 

[1906]  2 1.  R.  357, 392;  40 1.  L.  T.  R.  170 
See  Practice — Costs.    25. 

s.  53  [1897]  2  I.  R.  258,  270  ; 

31  I.  L.  T.  R.  69 
See  Solicitor — Bill  of  Costs.    98. 

[1899]  2  I.  R.  344 
See      Limitations,      Statute      of — 
Realty.     16. 

[1904]  2  I.  R.  40 

See  Solicitor — Bill  of  Costs.  97. 

35  I.  L.  T.  R.  225  ; 

36  I.  L.  T.  R.  38  ;  2  N.  I.  J.  R.  198 

See  Solicitor — Bill  of  Costs.    101. 

ss.  53,  65  [1903]  2  I.  R.  117  ; 

3  N.  I.  J.  R.  110 

jSee  Infant — Custody.    2. 
s.  53  32  I.  L.  T.  R.  55 

See  Probate  (and  Administration) — 

[1906]!.  R.  509;  40  1.  L.T.R.  155 

See  Probate  (and  Administration) — 
Practice.    14. 

s.  54  42  I.  L.  T.  R.  165 

See    Practice — Appeal.    18. 

8.  61  [1910]  2  I.  R.  166,  171  ; 

43  I.  L.  T.  R.  253 
jSee  Practice — Particulars.    12. 

8.  61  (3)  31  I.  L.  T.  R.  151 

See  Solicitor — Bill  of  Costs.    81. 
s.  86        [1902]  2  I.  R.  696,  697  ; 
36  I.  L.  T.  R.  105 
See  Practice — Appeal.    10,  11. 
40  &  41  Vict.  c.  82 — Rathmines  and  Pembroke 
Main  Drainage        [1899]  1  I.  R.  157 
jSee  Public  Health  Acts.     37. 
40  &  41  Viot.  u.  oxxxiv — St.  Stephen's  Green 

[1903]  2  I.  R.  202 
See  Negligence.    34. 

40  &  41  Vict.   c.  cxcvi — Londonderry    Bridge 

Act  [1903]  1  i.  H.  389 

See  Ferry. 

1878. 

41  &  42  Viot.  c.  16,  8.  68  (4)— Pactorie8  and 

Workshops  34  I.  L.  T.  R.  26 

See  Factory.    3. 

8.  93  (3)  33  I.  L.  T.  R.  123 

See  Workmen's  Compensation.    98 
41  &  42  Viot.  0.  26,  s.  5    [1908]  2  I.  R.  329  ; 
42  I.  L.  T.  R.  100 
See  Parliament — Franchise.    51. 


41  &  42  Viot.  0.  26,  B.  5        [1910]  2  I.  R.  107; 

44  I.  L.  T.  R.  37 

See   Parliament — Franchise.    65. 
[1908]  2 1.  R.  622;  43 1,  h.  T.  R.  101 

See  Parliament — Franchise.    52. 
8.  23  35  I.  L.  T.  R.  213  ; 

2  N.  I.  J.  R.  8 
(See  Parliament — Franchise.   110. 

41  &  42  Viot.  0.  33      [1907]  1  I.  R.  252,  471 
See  Dentist.    1,  2 

[1904]  2  I.  R.  27,  634  ; 

37  I.  L.  T.  R.  236  ;  38  I.  L.  T.  R.  137 
See  Dentist.    3,  4. 

— s.  3  [1910]  2  I.  R.  220 

See  Dentist.    5. 
41  &  42  Vict.  u.  42— Public  Health 

4  N.  I.  J.  R.  110 

See  Local  Government — Officer.    14. 

41  &  42  Viot.  0.  49  —  Weights  and  Measures, 

ss.  25,  26  31  I.  L.  T.  R.  167 

See  Weights  and  Measures. 

41  I.  L.  T.  R.  77 

See  Justices  —  Jurisdiction  (Petty 

Sessions).     134. 
41  &  42  Viot.  0.  52— Public  Health   (I.)  Act, 
1878 

[1917]  2  I.  R.  86  261  ;  511. L.T.R. 41 
See  Local  Government — Rates. 

[1918]  2.  I.  R.  207 

See     Justices — Jurisdiction     (Petty 
Sessions).    98. 

[1918]  2  I.  R.  280 

See  Public  Health  Acts.     46. 

8.  2  [1913]  2  I.  R.  126 

See  Public  Health  Acts.     40. 

88.  2,  15,  17,  21,  24 

[1899]  1  L  R.  157 
See  Public  Health  Acts.     37. 

ss.  2,  19,  107,  112        43  I.L.T.74 

See  Public  Health  Acts.    25. 

ss.   2,    110,    111,    112,   120 

[1917]  2  I.  R.  508 
See  Public  Health  Acts.    28. 

ss.  2,  110,  111,  112      IN.  LJ.  R.  23 

See  Public  Health  Acts.    27. 

— 88.  2,  23  39  I.  L.  T.  R.  252  ; 

5  N.  I.  J.  R.  241 
See  Public  Health  Acts.    38. 

ss.  2,  107  [1904]  2  I.  R.  8 

See   Public   Health   Acts.    17. 
ss.  2,  203  [1903]  2  I.  R.  317  ; 

3  N.  I.  3.  R.  12 
See    Local    Government  —  Lunatic 

Asylum.    2. 

88.6,33(1)66     38  I.  L.  T.  R.  239  ; 

39  I.  L.  T.  R.  270 
See  Local  Government — Rates.    12. 

8.  7  [1903]  2  I.  R.  179  ; 

36  I.  L.  T.  R.  225  ;  3  N.  I.  J.  R.  186 
See      Local      Government — Existikg 
OrriCEE.    10. 
ss.  8,  268  37  I.  L.  T.  R.  89  ; 

4  N.  I.  3.  R.  41 
See   Local    Government — Local    Go- 
vernment Board. 
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41  &  42  Viot.  c.  52,  s.  11  [1911]  2 1.  R.  56; 

45  I.  L.  T.  R.  12 
See  Public  Health  Acts.    9. 

ss.  11,258  [1898]  2  I.  R.  255  ; 

32  I.  L.  T.  R.  109 
See  LocAt  Government  —   Medical 
Officer.    9. 

s.  11  [1917]  2  I.  R.  477 

See    Local    Government  —  Officer. 
1. 

ss.  18,  271y  272 

36  I.  L.  T.  R.  54  ;  2  N.  I.  J.  R.  88 
See  Public  Health  Acts.    36. 

ss. 25,  45,110  35I.L.T.R.27 

See  Public  Health  Acts.    43. 

s.  28  35  I.  L.  T.  R.  224  ; 

2  N.  I.  J.  R.  14 
See   Local  Government — Roads.    47. 

ss.  28,  217,  255,  268 

48  I.  L.  T.  R.  92 
See  Public  Health  Acts.    12. 

—  ss.  38,  203         [1908]  1  I.  R.  560  ; 

[1907]  1  I.  R.  152  ;  41  I.  L.  T.  R.  1 
See  HousiNO  of  the  Working  Classes 
Act.    4. 

s.  40  38  I.  L.  T.  R.  78 

See  Public  Health  Acts.    1. 

ss.  40,  41  [1901]  2  I.  R.  387  ; 

34  I.  L.  T.  R.  216  ;  1  N.  I.  J.  R.  28 
See    Municipal    Corporation  —  By- 
law. 

es.  41,  42,  43        45  I.  L.  T.  R.  182 

See  Public  Health  Acts.     10. 

s.  54  34  I.  L.  T.  R.  136 

See  Public  Health  Acts.    5. 

— ss.  61,  66,  232 

38  I.  L.  T.  R.  239  ;  39  I.  L.  T.  R.  270 
See  Local  Government — Rates.    12. 

ss.  61,  71  [1915]  1  I.  R.  413 

See  Local  Government  —  Sanitary 
Authority. 

ss.  66,  227,  269      29  I.  L.  T.  R.  74 

See  Local  Government — Rates.    21. 

s.  66  [1917]  2  I.  R.  86,  621  ; 

„     ^  51  I.  L.  T.  R.  41 

bee  Local  Government — Rates.    36. 

ss.  66,  68  [1913]  2  I.  R.  44 

i  Revenue — Income  Tax.    6. 

69  31   I.   L.   T.   241 

Public  Health  Acts.    2. 
— —  8.  72  2  N.  I.  J.  R.  203 

5ee  Local  Government — WaterSupply 

s-  74  [1897]  1  I.  R.  420 

See  Public  Well. 

s.  107  [1897]  2  I.  R.  340 

See  Public  Health  Acts.     18. 
— —  „  42  I.  L.  T.  R.  215 

See  Public  Health  Acts.    44. 

ss.  110,  111  35  I.  L.  T.  R.  216 

See  Public  Health  Acts.    23 
— -  s.  107  42  I.  L.  T.  R.  215 

See  Public  Health  Acts.     44. 

s.  110  34  I.  L.  T.  R.  58 

See  Public  Health  Acts.    22. 

5  N.  I.  J.  R.  140 

See  Public  Health  Acts.    32. 


41  &  42  Vict  c  52,  ss.  110,  111,  120 

36  I.  L.  T.  R.  180; 
35  I.  L.  T.  R.  104  ;  1  N.  I.  J.  R.  144 

See  Public  Health  Acts.    19,  21. 

s.  112  34  I.  L.  T.  R.  47 

See  Public  Health  Acts.    16. 

ss.  112,  120  41  I.  L.  T.  R.  144 

See  Public  Health  Acts.    8. 

ss.    112,   261,   279 ;      Schedule     C, 

Form  C  [1910]  2  I.  R.  458  ; 

44  I.  h.  T.  R.  230 
See    Justices  —  Jurisdiction    (Petty 
Sessions).    81. 

ss.  112,  120,  250    44  I.  L.  T.  R.  16 

iSee  Public  Health  Acts.    14. 

s.  113  45  I.  L.  T.  R.  172 

See  Public  Health  Acts.    30. 

. 42  I.  L.  T.  R.  247 

See  Public  Health  Acts.    31. 

ss.  132,  133 

[1908]  2  I.  R.  234  ;  41  I.  L.  T.  R.  227 
See  Public  Health  Acts.    15. 

86.  137,  138,  274     43  I.  L.  T.  R.  183 

See  Public  Health  Acts.    13. 

s.  147  [1904]  2  I.  R.  1; 

37  I.  L.  T.  R.  112  ;   3  N.  I.  J.  R.  199 
See  Vaccination.    1. 

ss.  147,  250  39 1.  L.  T.  R.  102  ; 

5  N.  1.  3.  R.  137 
See  Vaccination.    3. 


s.  170 


See  Graveyard.    6. 


28  I.  L.  T.  R.  32, 150 


29  r.  L.  T.  R.  32 
31  I.  L.  T.  R.  380 


See  Graveyard.  3. 

s.  201 

See    Municipal    Corporation  —  Con- 
tract. 

[1911]  2  I.  R.  130 

See  Public  Health  Acts.    7. 

s.  202  [1898]  1  I.  R.  200 

jSee     Municipal     Corporation  —  Pro- 
perty. 

ss.  202,  203,  286 

[1907]  1 1.  R.  494, 503;  41 1.  L.  T.  R.  62, 151 
See  Public  Health  Acts.    47. 

_  _ s.  206  30  I.  L.  T.  R.  12 

See  Malicious  Injury.    92. 

s.  211  47  I.  L.  T.  R.  11 

/See  Labourers  (Ireland)  Acts.    43. 

ss.  217, 274  [1909]  2 1.  R.  30, 40  ; 

42  I.  L.  T.  R.  241,  273 
See  Public  Health  Acts.    3. 

s.  217  (9)  47  I.  h.  T.  R.  117 

See  Arbitration — Award.    10. 

ss.  226,  227  [1895]  2  I.  R.  676  ; 

[1896]  2  I.  R.  126 
See  Municipal  Corporation — Rates.  5. 

s.  228  31  I.  L.  T.  358 

See  Municipal  Corporation — Rates.  7 

s.  232 

[1905]  2 1.  R.  324, 342;  [1906]  2 1.  R.  206  ; 
39  I.  L.  T.  R.  63,  273  ;  5  N.  I.  J.  R.  49,  99 
See     Local     Government — Contribu- 
tion.   4. 

3  N.  I.  J.  R.  234 

See  Public  Health  Acts.    34. 
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41  &  42  Vict.  0.  52,  s.  232         [1915]  2  I.  R.  55 
(See  Public  Health  Acts.    41. 

s.  233  [1904]  2  I.  R.  270,  283  ; 

38  I.  L.  T.  R.  33 
See     Local     Government— Contribu- 
tion.   3. 

•■ —  ss.  237,  238  51  I.  L.  T.  R.  174 

See    Local    Government — Borrowing 
Powers. 

ss.  249,  279,  Sohed.  C,  Form  C. 

[1905]  2  I.  R.  648 
See  Justices  —  Jurisdiction     (Petty 
Sessions).    80. 

ss.  256,  257,  273     28  I.  L.  T.  R.  30 

See  Justices — Disqualification.    23. 

—: 8.  256  4  N.  I.  J.  R.  251 

See  Justices — Disqualification.    9. 

■ s.  257  39  I.  L.  T.  R.  79  ; 

5  N.  I.  J.  R.  94 
See  Labourers  (Ireland)  Acts.  56. 

s.  260         30  L  L.  T.  R.  60 

/See  Public  Health  Acts,    11. 

8.  269  [1902]  2  I.  R.  220  ; 

2  N.  I.  J.  R.  108 
See  Justices — Quarter  Sessions.    20. 

[1901]  2  I.  R.  130 

See  Licensing  Acts — Offences.    2. 

8.  269  (7)  4  N.  I.  J.  R.  8 

See  Public  Health  Acts.    35. 

[1911]  2  I.  R.  245 

See  Dublin  Municipal  Rate. 

8.  274  [1904]  1 1.  R.  211 

See  Public  Health  Acts.    24. 

[1910]2I.  R.  285;44I.L.  T.  R.  123 

See  Arbitration — Award.    8. 

s.  275  35  I.  L.  T.  R.  147  ; 

1  N.  I.  J.  R.  263 
See    Local    Government  —  Existing 
Officer.     13. 
41  &  42  Viot.  0.  57 — Statute  Law  Revision 

28  I.  L.  T.  R.  47 
See  Judgment.    5. 
41  &  42  Viot.  0.  69,  a.  12— Petty  Sessions  Clerks 
and  Fines  [1909]  2  I.  R.  412 

See  LjTnd  Registry.    53. 
41  &  42  Viot.  c.  72,  s.  1  33  L  L.  T.  R.  170 

See  Licensing  Acts — Offences.    3. 

8.  2  37  I.  L.  T.  R.  179 

See  Licensing  Acts — Offences.  36. 

3  N.  I.  J.  R.  186 

See  Licensing  Acts — Offences. 

8.78  3N.  I.  J.  R.  250 

See  Licensing  Acts — Offences.    38. 
41  &  42  Vict.  c.  74, 8.  33— Contagious    Diseases 
(Animals)  [1896]  2  I.  R.  183 

See    Railway  —  Carriage   of  Goods. 
12. 

-  *^  44  I.  L.  T.  R.  86 

See  Railway — Carriage  of  Animals.  1 . 

8.  34     •  [1911]  2  I.  R.  56  ; 

45  I.  L.  T.  R.  12 
See  Public  Health  Acts.    9. 
41  &  42  Viot.  0.  76,  se.  3,  4  5— Telegraph 

[1914]  2  I.  R.  208 
See  Telephone 


41  &  42  Vict.  0.  76,  s.  11   [1916]  1  I.  R.  74,  83  ; 
50  I.  L.  T.  R.  137 

See  Postmaster-General. 

41  &  42  Vict.  0.  olxxx,  s.  97 — Belfast  Improve- 

ment [1Q13]  2  I.  R,  87 

See  Belfast  Local  Acts.    1. 

1879. 

42  &  43  Vict.  c.  11,  88.  6,  7  (2)— Bankers'  Boots 

Evidence  [1907]  2  I.  R.  130 

See  Banker — Bankers'  Books. 

32  I.  L.  T.  R.  66 

See, Practice — Production   of  Docu- 
ments.   1. 

8.  7  35  I.  L.  T.  R.  84 ; 

1  N.  I.  J.  R.  93 
See  Practice — ^Discovery.    6. 
42  &  43  Vict.  u.  25,  ss.  10  and  11 

41  I.  L.  T.  R.  241 
See    Local    Government  —  Medical 
Officer.      7. 
42  &  43  Vict.  u.  30— Food  and  Drugs  Amend- 
ment   Aot,    1879 
[1916]  2  I.  R.  269  ;  50  I.  L.  T.  R.  145 
See  Food  and  Drugs — Sale. 

s.  5  [1894]  2  I.  R.  78 

See  Adulteration  (Food  and  Drugs). 
2. 

44  I.  L.  T.  R.  218 

See  Adulteration  (Food  and  Drugs). 
13. 
42  &  43  Vict.  u.  50,  ss.  8,  11— Bills  of  Sale 

[1895]  1  I.  R.  368 
See  Bill  of  Sale.     3. 

s.  4  [1912]  1  I.  R.  349,  363 

See  Company — Debentures.    9. 

[1914]  1  I.  R.  389 

See  Company — Debentures.    10. 
42  &  43  Vict.  0.  70,  ss.  3,  4,  7,  10 

39  I.  L.  T.  R.  102  ;  5  N.  I.  J.  R.  137 
See  Vaccination.    3. 

[1916]2I.R.18;50I.L.T.R.20 

See  Vaccination.    2. 

— 8.  3  50  I.  L.  T.  R.  128 

See  Vaccination.    4. 

— s.  6 

[1906]  2 1.  R.  333  ;  40  I.  L.  T.  R.  151 ; 
5  N.  I.  J.  R.  267 
See  Vaccination.    5. 

88.  7,  9 

[1904]  2  I.  R.  1  ;  37  I.  L.  T.  R.  112  ; 
3  N.  I.  J.  R.  199 

See  Vaccination.    1. 
42  &  43  Vict.  c.  74— National  School  Teachers 
[1900]  2  I.  R.  513 
See  National  School  Teacher.    1. 

42  &   43    Vict.  c.  xoiv^ — Great  Southern  and 

Western  Railway  (Additional  Powers) 

[1896]  2  I.  R.  661 

See   Railway — Baronial   Guarantee. 

1880. 

43  &  44  Vict.  c.  1  33  I.  L.  T.  R.  141 

See  Poor  Rate — Collector.    1. 
28  I.  L.  T.  R.  154 

See  Poor  Rate — Occupation.    2. 
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43  &  44  Viot.  c.  4— Poor  Law  Relief 

[1897]  2 1.  R.  150 ;  31 1.  L.  T.  R.  26 

See  Practice — Garnishee.    15. 

r [1898]  2  I.  R.  1 

See     Principal     and     Surety — Con- 
tribution. 
43  &  44  Viot.  0.  14— Eslief  of  Distress  (It.) 

[1898]  2  I.  R.  1 
See     Principai.     and     Surety — Con- 
tribution. 
43  &  44  Vict.  i;.  19 — Taxes  Management 

[1913]  2  I.  R.  44 
<See  Revenue — ^Inoomb  Tax.    6. 
43  &  44  Vict.  0.  24,  s.  107  (1)— Spirits 

36  I.  L.  T.  R.  24 
See  Revenue — Offences.    2. 
43  &  44  Vict.  c.  28— Census,  1880 

[1900]  2  I.  R.  88 
See  Waterworks.    1. 
43  &  44  Vict.  u.  39  44  I.  L.  T.  R.  114 

ySee  County  Court — Jurisdiction.    11. 
43  &  44  Vict.  c.  42,  s.  1  (1)— Employers'  Lia- 
bility 28  I.  L.  T.  R.  84 
See  County  Court — Jurisdiction.    5. 

43  &  44  Vict.  0.  44 — Irish  Loans 

[1898]  2  I.  R.  1 
See     Principal     and     Surety — Con- 
tribution. 

— s.ao  32  I.  L.  T.  8 

See  Landlord  and  Tenant — Rent.  22. 

1881. 

44  &  45   Vict.   c.   12 — Customs   and    Inland 

Revenue  [1894]  1  I.  R.  252 

iSee  Revenue — Probate  Duty. 

s.  38  (2)  [1905]  2  I.  R.  626  ; 

39  I.  L.  T.  194  ;  [1906]  2  I.  R.  122,  200  ; 
40  I.  L.  T.  R.  49,  95 
See  Revenue — ^Estate  Duty.     16. 
ySfee  Revenue — Succession  Duty.    3. 
44  &  45  Vict.  u.  23  1  N.  I.  J.  R.  180,  231 

See  Bankruptcy — Crier. 
44  &  45  Vict.  c.  37  31  I.  L.  T.  R.  429 

iSee  Alkali  Act,  1881. 
44  &  45  Viot.  0.  38— Settled  Land,  ss.  2  (5)  (6), 
58  (1),  62  [1917]  1  I.  R.  344 

See  Lunatic.     10. 

s.  63  [1912]  1  I.  R.  388 

See  Land  Purchase — Bonus.   37. 
44  &  45  Vict.  0.  41,  s.  3 — Conveyancing  Act, 
1881  [1916]  1  I.  R.  241 

>See  Vendor  and  Purchaser — Title.  2. 

s.  4  [1913]  1 1.  R.  130, 137; 

47  I.  L.  T.  R.  139 
See  Land;  Purchase  Acts — Advance. 
33. 

s.  5  35  I.  L.  T.  R.  65 

See  Practice — Sale  by  Court.    9. 

s.  5  (1)  (2)  1  N.  I.  J.  R.  138 

See  Vendor  and  Purchaser — Title.  1. 
s.  6  [1912]  1  I.  R.  262 

See  Way.     1. 

47  I.  L.  T.  R.  291 

jSee  Trustee — Appointment.    1. 

s.  7  3  N.  I.  J.  R.  127 

See  Fraud.     1. 


44  &  45  Vict.  u.  41,  s.  10  (2)       [1903]  1 1.  R.  154 
See  Settled  Land  Acts.    13. 

s.  14  30  I.  L.  T.  R.  41 

See  Landlord  and  Tenant — ^Lease.    2. 

s.  16  (1)  [1901]  2  L  R.  513  ; 

35  I.  L.  T.  R.  67  ;  1  N.  I.  J.  R.  145 
See      Mortgage — Equitable       Mort- 
gage.   2. 


33.19,24 

iSee  Guarantee. 

s.  24  (2) 

See  Guarantee. 

s.  24  (8)  (iv) 

See  Receiver. 

s.  30 


[1909]  2 1.  R.  700, 712 
3. 

[1901]  1  L  R.  301,  308 
3. 

1898  1  I.  R.  197 


[1907]  2  I.  R.  209  ; 
41  I.  L.  T.  R.  38 

See  Probate  (and  Administration)— 
Grant  of  Administration.    40. 
s.  39  [1896]  1  I.  R.  40 

See    Husband    and    Wife — Separate 
Estate.     1. 
s.  42  [1899]  1  I.  R.  337 

See  Trustee — Appointment.    6. 
47  I.  L.  T.  R.  147 

See  Settled  Land  Acts.     1. 

ss.  42,  43  [1902]  1  I.  R.  429  ; 

2  N.  I.  J.  R.  252 

See  Trustee — Appointment.    5. 
[1918]  1  I.  R.  19 

See  Trustee — Remuneration. 
s.  42  (1)  [1904]  1  I.  R.  18 

See  Infant — Appointment  of  Trustees. 

s.  51  [1906]  1  I.  R.  607 

See  Deed — Construction.    5. 
[1910]  1  I.  R.  1 

See  Disentailing  Deed. 
s.  70  [1915]  1 1.  R.  29 

See  Mortgage — Judgment  Mortgage. 
14. 
s.  70  (1) 

See  Practice — Sale  by  Court.    10. 
44  &  45  Vict.  0.  44 — Solicitors'  Remuneration 

See  under  Solicitor — Bill  of  Costs. 
1  N.  I.  J.  R.  259 

See  Solicitor — Bill  of  Costs.    147. 

49  I.  L.  T.  R.  195 ;  50  I.  L.  T.  R.  41,  App. 

See  Solicitor — Bill  of  Costs.     138. 
[1915]  1 1.  R.  58, 185 

See  Solicitor — Bill  of  Costs.    124, 125. 
39  I.  L.  T.  R.  104 

See  Solicitor — Bill  of  Costs.    158. 
— Soh.  I.  [1895]  1  I.  R.  96 

See  Solicitor — Bill  of  Costs.    159. 
Sohs.  1.  and  II.      39  I.  L.  T.  R.  49 

See  Solicitor — Bill  of  Costs.     160. 
50  I.  L.  T.  R.  57 

See  Solicitor — Bill  of  Costs.     143. 
8.  8  52  I.  L.  T.  R.  109 

See  SoLioiTORr— Bill  of  Costs.     87. 
44  &  45  Vict.  0.  49— Land  Law     48 1.  L.  T.  R.  82 

See  Land  Law  Acts — Future  Tenant. 
8. 
[1895]  2  I.  R.  513 

See  Land   Law   Acts — Character   of 
Holding.    46. 


jxlvi     STATUTES  CITED  AND  JUDICIALLY  INTEEPEETED. 


44  &  45  Viot.  0.  49,  s.  1 

8e.e  Cases  under  Land  Law  Acts. 
See  Landlord  and  Tenant — Lease. 

See  Land  Law  Acts — Sale  of  Tenancy. 
■ Land  Law  3  N.  I.  J.  R.  190 

See  Land  Law  Acts — Sale  oe  Tenancy. 
7. 
. 29 1.  L.  T.  R.  468 

See  Solicitob — Bill  of  Costs.    162. 
29  I.  L.  T.  R.  82 

See  Land — Action  fob  Recoveey  of. 
14. 
39  I.  L.  T.  R.  212 

See  Land  Law  Acts — Sale  of  Tenancy. 
8. 
39  I.  L.  T.  R.  4 

See  ExEciTTOR — Actions.     16. 
—  43  I.  L.  T.  R.  120 

See  Vendor  and  Purchaser — Title.  6. 

[1910]  1  I.  R.  231  ;  44  I.  L.  T.  R.  113 

See  Land  Law  Acts — Sale  of  Tenancy. 
10. 

[1897]2I.R.39,477; 

31  I.  L.  T.  R.  28,  93 
See  Landlord  and  Tenant — Lease.  14. 

ss.  1  (5),  8  34  I.  L.  T.  R.  204 

See   Landlord   and   Tenant — Ulster 
Custom.     6. 

s.  1  (9) 

[1905]  1  I.  R.  401  ;  38  I.  L.  T.  R.  173 
See  Land  Law  Acts — Sale  of  Tenancy. 
39. 

-^ as.  1  (2),  (4),  (5),  15 

33  I.  L.  T.  R.  77 
See  Land  Law  Acts — Sale  of  Tenancy 
1. 

. — s.  1  (14)  [1898]  1  I.  R.  267 

See  Land  Law  Acts — Sale  of  Tenancy. 
2. 

ss.  1  (7),  13  (1),  20 

36  I.  L.  T.  R.  5  ;  2  N.  I.  J.  R.  31 
See  Land  Law  Acts — Sale  of  Tenancy. 
4. 

s.  1  (9)  (14)  30  I.  L.  T.  R.  28  ; 

[1905]  1 1  R.  401  ;  38  I.  L.  T.  R.  173 
See  Land  Law  Acts — Sale  of  Tenancy 
6.     39. 

ss.  1,  2,  5  [1898]  2  I.  R.  65 

See    Lands    Clauses    Acts — Compul- 
sory Powers.     2. 

ss.  1,  2  31  I.  L.  T.  R.  112 

See  Land — ^Action  for  Recovery  of. 
12. 

ss.  1,  21  [1903]  11.  R.  363  ; 

37  I.  L.  T.  R.  151  ;  3  N.  I.  J.  R.  312 
See  Landlord  and  Tenant — Lease.  15. 

ss.  2,  20  (1),  57      35  I.  L.  T.  R.  217  ; 

[1896]  2  L  R.  364  ;  30  I.  L.  T.  R.  36 
See  Land  Law  Acts — Present  Tenant. 
24,  25. 

2  28  \.  L.  T.  R.  59 

ee  Land  Law  Acts — ^Redemftion  of 
Rent  (Ireland)  Act,  1891.    14. 


44  &  45  Viot.  u.  49,  B.  2    [1893]  2 1.  R.  273, 286  ; 

30  I.  L.  T.  R.  30 
See  Landlord   and   Tenant — Assign 

ment.    5. 

44  I.  L.  T.  R.  236 

See  Land  Law  Acts— Sub-division.     2. 

33  I.  L.  T.  R.  88 

See  Land  Law  Acts— Sub-lettino.    18. 

42  I.  L.  T.  R.  211 

See  Town  Tenants  Act,  1906.    37. 

. ss.  2,  5  29  I.  L.  T.  R.  79 

See   Parliament — Franchise.    98. 

41 1.  L.  T.  R.  171 

See  Land  Law  Acts — Sub-letting.    16. 

[1900]  2 1.  R.  359, 370  ; 

34  I.  L.  T.  R.  6 
See  Land  Law  Acts — Sub-letting.    15. 

[1901]2I.R.61;  341.  L.T.  R.158 

See      Land      Law      Acts — Conjunct 
Tenants.    3. 

ss.  2.  57  31  I.  L.  T.  R.  128 

See  Land  Law  Acts — Sub-letting.    13. 

ss.  3,  4  28  I.  L.  T.  R.  36 

See  Land  Law  Acts — Practice.    29. 

ss.  3,  5  [1897]  2  I.  R.  591 ; 

30  I.  L.  T.  R.  102 
See  Land  Law  Acts — Sub-letting.    7. 
ss.  4,  5,  8,  20,  22,  57 

[1904]  2 1.  R.  234, 256; 
38  I.  L.  T.  R.  61  ;  4  N.  I.  J.  R.  101 
<Sce    Landlord    and    Tenant — Action 
FOR  Recovery  of  Land.    38. 

ss.  4,  7,  13,  20         36  I.  L.  T.  R.  220 
See  Land  Law  Acts — Sale  of  Tenancy. 
13. 

ss.  4,  8         36  I.  L.  T.  R.  95,  135  ; 

[1903]  1 1.  R. 424;  2  N. I.  J.  R.  192, 262 
See  Land  Law  Acts — Statutory  Term. 

6. 
ss.  4,  8  (6)  30  I.  L.  T.  R.  143  ; 

31  I.  L.  T.  R.  89 
See  Land  Law  Acts — Statutory  Term. 

5. 

ss.  4,  21 

[1906]  1  I.  R.  1  ;    38  I.  L.  T.  R.  154  ; 

39  I.  L.  T.  R.  128, 177,  217  j 

5  N.  I.  J.  R.  157 

See  Land   Law   Acts — Character  of 

Holding.     28. 
See  Land  Law  Acts — Present  Tenant. 
3. 

s.  5  29  I.  L.  T.  468 

See  Land  Law  Acts — Resumption  by 
Landlord.     1. 

31 1.  L.  T.  R.  76, 132 

See  Land  Law  Acts — Resumption  by 

Landlord.     11,  18. 

34  I.  L.  T.  R.  16 

See  L.AND  Law  Acts — Resumption  by 

Landlord.     8. 

36  I.  L.  T.  R.  197 

See  Land  Law  Acts — Resumption  by 

Landlord.     13. 

[1895]  2  I.  R.  452 

See  Land  Law  Acts — Statutory  Con- 
ditions.   10. 
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44  &  45  Vict.  c.  49,  ?.  5        [1904]  1  I.  R.  4,  7  ; 
36  I.  L.  T.  R.  123,  195,  196 
See  Land  Law  Acts — RBSuMPiioif  by 
Landlord.     15. 

39  I.  L.  T.  R.  60  ; 

5  N.  I.  J.  R.  152 
See  Mines  and  Minerals.    1. 

41  I.  L.  T.  R.  68 

See  Land  Law  Acts — Fair  Rent.  38. 

[1905]  1  L  R.  245,  434,  472  ; 

39  I.  L.  T.  R.  203 
See  Fishery.     1,  2. 
Land    Law   Acts — Statutory   Con- 
ditions.   4. 

[1918]  1  I.  R.  116  ; 

52  I.  L.  T.  R.  85 
See  Land  Law  Aots — Resumption  by 
Landlord.    3. 

s.  5  (3)  [1913]  1  I.  R.  321 

See  Partition.    3. 

[1899]  2  I.  R.  81,  88  ; 

33  I.  L.  T.  R.  3 
See  Land  Law  Acts — Conjunct   Ten- 
ants.   4. 

37  I.  L.  T.  R.  122 
Acts — Statutory  Con- 


See  Land  Law 
ditions.    2. 

s.  5  (3)  (6) 

See  Land  Law 
ditions.    3. 

s.  5  (5) 

See  Land  Law 
ditions.     7. 

See  Land  Law 

DITIONS.      6. 


38  I.  L.  T.  R.  97 

Acts — Statutory  Con- 

32  I.  L.  T.  R  155 

Acts — Statutory  Con- 

34  I.  L.  T.  R.  175 

Acts — Statutory  Con- 


—— ^  38  L  L.  T.  R.  228 

See  Turbary.    3. 

s-  5  (6)  35  I.  L.  T.  R.  243 

See  Land  Law  Acts— Fair  Rent     11 

[1918]  1  I.  R.  116  \ 

„     -  ^  52  I.  L.  T.  R.  85 

-bee  L,AND  Law  Acts— Resumption  by 

Landlord.    3. 
-T'.         ,  [1899]  1  I.  R.  248 

See  Land  Law  Acts— Statutory  Con- 
ditions.   5. 

ss.  5,  8  [1910]  1  I.  R.  121  . 

„      T  -r  44  I.  L.  T.  R.  57 

-bee  Land  Law  Acts— Resumption  op 

Holding.    2. 
— -  ss.  5  8  (3)  [1912]  1  I.  R.  174 

-See  Land  Law  Acts— Resumption  by 
Landlord.    4. 
— -  ss.  5,  13  [1899]  2  I.  R.  48 

-See  Land  Law  Acts— Statutory  Con- 
ditions.   U. 
— —  ss.  5  (5),     13  (4)    34  I.  L.  T.  R.  12 
-See  Land  Law  Acts— Statutory  Con- 
ditions.    12. 
-—  ss.  5,  8    13  [1900]  2  I.  R.  105 

-bee  Lands  Clauses  Acts— Compulsory 
Powers.     6. 

-— /■  6   ^  30  I.  L.  T.  R.  171 

-See  Land  Law  Acts- Sale  of  Tenancy. 


44  &  45  Vict.  0.  49,  „.  6  [1901]  1  \.  R.  129; 

35  I.  L.  T.  R.  28 

-See  Landlord  and  Tenant — Landlord 
and  Tenant  Act,  1870.     L 

[1912]  1  I.  R.  262 

-Sec  Way. 

s.  7  31  I.  L.  T.  R.  121 

-See   Land   Law   Acts — Character   of 

Holding.    59. 

— — ss.  7,  20,  22  33  I.  L.  T.  R.  162 

-See  Land  Law  Acts — Present  Tenant. 

20. 


s.  8 


-Fair 


-See  Cases  under  Land  Law  Acts- 
Rent. 
-See  Land  Law  Acts — Statutory  Term. 

[1896]  2  I.  R.  82  ;  30  I.  L.  T.  R.  21 

-See       Limitations,       Statute       of — ■ 
Realty.     24. 

[19041  1  I.  R.  20  ; 

36  I.  L.  T.  R.  115,  203;  2  N.  I.  J.  R.  203 
-See  Land  Law  Acts — Fair  Rent.    28 

-  [1916]  2  I.  R.  148 
-See  Land  Law  Acts — Fair  Rent.    44. 

33  I.  L.  T.  R.  136 

-Sec      Land      Law     Acts — Conjunct 

Tenants.    1. 

34  I.  L.  T.  R.  60  ; 

35I.L.T.111  ;  36LL.T.R.132,134  ; 
3  N.  I.  J.  R.  326 
-See  Land  Law  Acts — Practice.    15. 

s.  8  [1910]  1 1.  R.  121 ;  44 1.  L.  T.  R.  57 

36  I.  L.  T.  R.  115, 203;  2  N.  I.  J.  R.  203 
-See  Land  Law  Acts — Resumption  by 
Landlord.    2. 

s.  8'(1) 

-See  Cases  under  Land  Law  Acts — Fair 
Rent. 

1  N.  I.  J.  R.  260 

-See  Land  Law  Acts — Fair  Rent.     27. 

s.  8  (1)  22  32  I.  L.  T.  R.  13 

See  Land  Law  Acts — Contracting  Out. 

s.  8  (4)  36  I.  L.  T.  R.  199  ; 

2  N.  I.  J.  R.  200 
-See   Land   Law   Acts — Character    of 
Holding.    50. 

s.  8  (5)  3  N.  I.  J.  R.  31 

-Sec  Land  Law  Acts — Sale  of  Tenancy. 
35. 

s.  8  (6) 

(See  Cases  under  Land  Law  Acts — Fair 

Rent. 
-See  Land  Law  Acts — Statutory  Term. 
32  I.  L.  T.  R.  47 
-See  Land  Law  Acts — Practice.    1. 

-  [1911]  1  I.  R.  243  ; 
45  I.  L.  T.  R.  19,  177 

-See  Land  Purchase  Acts — Bonus.    33. 

- —  ss.  8,  21  28  I.  L.  T.  R.  56  ; 

[1895]  2  I.  R.  475  ;  29  I.  L.  T.  R.  42 

-See  Land  Law  Acts — Redemption  of 

Rent   (Ireland)    Act,    1891.    10. 

s.  8,  58  (7)  28  I.  L.  T.  R.  76 

-See   Land   Law   Acts — Character   of 
Holding.    91. 
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44  &  45  Vict.  0.  49,  ss.  8  (6)  (8).  20 

[1896]  2  I.  B.  671  ; 

[1898]  2 1.  R.  308, 321  ; 
32 1.  L.  T.  H.  125 

See  Land  Law  Acts — Statutory  Term. 
2,  3 

s.  8  (8),  60  [1897]  2  I.  R.  30  ; 

30  I.  L.  T.  R.  156 
See  Land  Law  Acts — Statutory  Term. 
4. 

. ss.  10,  57  48  I.  L.  T.  R.  82 

See  Land  Law  Acts — Future  Tenant. 
8. 

■ ss.  10, 11,  20,  21,  22 

32  I.  T.  T.  R.  93 
See  Land  Law  Acts — Future  Tenant. 
16. 

s.  13  28  I.  L.  T.  R.  151 

See  Land  Law  Acts — Fair  Rent.  59. 

s.  13  33  I.  L.  T.  R.  39 

See   Landlord    and   Tenant— Action 
EOR  Recovery  of  Land.    7. 

ss.  13,  20  37  I.  L.  T.  B.  242  ; 

4  N.  I.  J.  R.  30 
See  Land  Law  Acts — Sale  oe  Tenancy. 
40. 

. s.  15  30  I.  t.  T.  R.  147 

See  Land  Law  Acts — Present  Tenant. 
11. 

[1894]  a  I.  R.  108 

See  Land  Law  Acts — Present  Tenant. 
19. 

28  I.  L.  T.  R.  72 

See  Landlord  and  Tenant — Rent.    8. 

32  1.  L.  T.  R.  160 

See  Landlord  and  Tenant — Rent.   26. 

. 41   I.  L.  T.   69 

See  Land  Law  Acts — Practice.    22. 

[1910]  2  I.  R.  112,  124  ; 

44  I.  L.  T.  R.  21 
See   Landlord    and   Tenant — Action 
FOR  Recovery  of  Land.    40. 

s.  20  32  I.  L.  T.  R.  112 

See  Land  Law  Acts — Statutory  Con- 
ditions.    1. 

[1894]  2  I.  R.  590  ; 

28  I.  L.  T.  R.  59 
See     Landlord     and     Tenant — Sur- 
render.   8. 

[1897]  2  I.  R.  27  ; 
30  I.  L.  T.  R.  158 
See  Land  Law  Acts — Future  Tenant. 
13. 

31 1.  L.  T.  R.  88  ;  33  I.  L.  T.  R.  99 

See  Land  Law  Acts — Present  Tenant. 

5,  6. 

[1908]  1  I.  R.  104 

See  Land  Law  Acts — Fair  Rent.    72. 

44  I.  L.  T.  R.  247 

See  Land  Law  Acts — Future  Tenant. 

12. 

1  N.  I.  J.  R.  128 
See  Vendor  and  Purchaser — Rescis- 
sion.   1. 


44  &  45  Vict.  c.  49,  s.  20 

51  I.  L.  T.  R.  139 
See  Land  Law  Acts — Resumption  by 
Landlord.    7. 

s.  21  32  I.  L.  T.  R.  117 

See  Land — Action  for  Recovery  of.  1. 

[1908]  1  I.  R.  112 

See  Tenant-for-Lifb  and  Remainder- 
man.    12.  2N.I.J.R.78 
See  Land  Law  Acts — Present  Tenant. 

39  I.  L.  T.  R.  177  ; 

5  N.  I.  J.  R.  157 
See  Land   Law   Acts — Chaeaotee  of 
Holding.    28. 

[1906]  2 1.  B.  79;  40 1.  L.  T.  R.  41 

See  Land  Law  Acts — Fair  Rent.   34. 

[1906]  1  I.  R.  1 ; 

38 1.  L.  T.  R.  154  ;  39 1.  L.  T.  R.  128, 219 
See  Land  Law  Acts — Present  Tenant. 
3. 

[1909]  2  1  R  690 ; 

41  I   L  T   R  198 
See  Land  Law  Acts — Fair  Rent.    35. 

See  Land  Law  Acts — Present  Tenant. 
13. 

[1910]  1  I.  R.  151 

See  Landlord  and  Tenant — Lease.  38. 

ss.  21,57       [1905]  1 1.  B.  288,  607  ; 

39  I.  L,  T.  B.  184,  266 
See  Landlord    and    Tenant — Ulster 
Custom.     7, 

36  I.  L.  T.  R.  98 

See  Land  Law  Acts — Resumption  by 
Landlord.    12. 

[1902]  2  I.  R.  97 

See  Land  Law  Acts — Resumption  by 
Landlord.    17. 

s.  24  [1899]  2  I.  R.  561,  591 

See  Conversion.    5. 

ss.  24  (1)  (a),  28 

[1895]  2  I.  B.  559  ;  [1896]  2  I.  R.  171 
See      Limitations,       Statute      of — 
Realty.    46, 

s.  30 

[1917]  1 1.  B.  361  ;   [1918]  1 .  L  B.  188  ; 


See  Land  Registry. 
s.  30  (1)  (a) 


52  I.  L.  T.  B.  105 
40. 

[1913]  1 1.  R.  50  ; 
47  I.  L.  T.  B.  2 


See  Partition.    1. 

s.  31  (2) 

[1914]  1  I.  R.  124 
See    Limitations,    Statute    of — Per- 
sonal Action.    14. 
^—  [1913]  1  I.  R.  455  ; 

47  I.  L.  T.  R.  232 
See  Limitations,     Statute     of — Per- 
sonal Action.    27. 

s.  34  (3)  34  I.  L.  T.  R.  191; 

1  N.  I.  J.  R.  24 
See  Land   Purchase  Acts — Advance. 
19. 

■ s.  37  (4)  31  1.  L.  T.  R.  163  ; 

37  I.  L.  T,  R.  52  ;   3  N.  I.  J.  R.  164 
See  Land  Law  Acts — Practice.    43.  44. 
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44  &  45  Vict.  0.  49,  s.  48  34 1.  L.  T.  R.  219 

See  Land  Law  Acts — Sale  of  Tenancy. 
20. 

[1901]  1  I.  R.  274  ; 

34  I.  L.  T.  R.  22,  142,  212 
(See  Land  Law  Acts — Fair  Rent.  31,32. 

s.  50  [1914]  1  I.  R.  248  ; 

48  I.  L.  T.  R.  186 
See  Land   Ptjeohase  Acts — Stjpekior 
Interest.     11 

[1915]  1  I.  R.  169  ;  48  I.  L.  T.  R.  25 

See  Land  Purchase  Acts — Compulsory 
Purchase.    2. 

[1915]1I.R.169;  48I.L.T.R.251 

See    Land    Purchase    Acts — Compul- 
sory Purchase.    2. 

■ s.  51  40  I.  h.  T.  R.  150 

See  Solicitor — Bill  op  Costs.    127. 

s.  57  28  I.  L.  T.  R.  12 

See  Land  Law  Acts — Sub-letting.    2. 

28  I.  L.  T.  R.  54 

.iSee  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    23. 

[1896]  2 1.  R.  603 ;  29 1.  L.  T.  R.  88 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    20. 

29  I.  L.  T.  R.  56 

;See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    4. 

'  s.  58       See  Cases  under  Land  Law 

Acts — Character  of  Holding. 

38I.L.T.R.154;39I.L.T.R.129 

See  Land  Law  Acts — ^Future  Tenancy. 
18. 
44  &  45  Vict.  c.  58— Army  Act,  1881 

[1917]  2  I.  R.  7  ;  50  I.  L.  T.  R.  197 
See  Military  Service. 

s.  91    (1)  [1908]1LR.21,31  ; 

39  I.  L  T.  R.  98  ;  40  I.  L.  T.  R.  32 
See  Lunatic.    1. 

s.  156  (a)  [1915]  2 1.  R.  162  ; 

49  I.  L.  T.  R.  25. 
See    Justice  —  Jurisdiction     (Petty 
Sessions).  122 
44  &  45  Vict.  c.  60  ,ss.  1,  9, 10, 12 

46  I.  h.  T.  R.  134 
See  Sheriff.    6. 

s.  9  2  N.  I.  J.  R.  292 

See  Criminal  Law — Evidence.    12. 
44  &  45  Vict.  c.  71,  s.  2— Irish  Church 

[1898]  1 1.  R.  20, 42;  30 1.  L.  T.  R.  109, 114 
iSee     Tithe     Rentcharge — Liability 
to.    6. 

44  &  45  Vict.  0.  75,  s.  3  32  I.  L.  T.  R.  44 

.See  Bankruptcy — Proof.  4. 
43  I.  L.  T.  R.  196 

See  Bankruptcy — Proof.  8. 
30  I.  L.  T.  R.  63 

See  Bankruptcy — Arrangement.     27. 

1882 

45  &  46  Vict.  c.  29,  as.  4,  5       32  I.  L.  T.  R.  68 

;See  County  Court — Appeal.    17. 
■—  31 1.  L.  T.  R.  168 

See  County  Court — Appeal.    16. 


45   &   46  Viot.  c.   29,  ss.  4,  5— County  Courts 
Amendment,  Act,  1882 

29  I.  L.  T.  R.  105 
;See  County  Court — Appeal.     14. 

s.  4 

[1907]  2  I.  R.  486  ;  41  I.  L.  T.  R.  146 
iSee    Practice — Continuing    Proceed- 
ings.   2. 

s.  4  41  I.  L.  T.  R.  135,  187 

See  County  Court — Appeal.    8,  9. 

—  [1913]  2  I.  R.  87 

See  BsLtAST  Local  Acts.     1 . 

[1915]  2  I.  R.  116  ; 

49  I.  L.  T.  R.  101 

iSee  County  Court — Decree.    5. 

39  I.  L.  T.  R.  264 

jSee  County  Court — Appeal.    23. 
s.  5  28  I.  L.  T.  R.  147 

See  County  Court — Appeal.    32. 
■ 40  I.  L.  T.  R.  13 

iSce  County  Court — Appeal.    13. 

40  I.  L.  T.  R.  52 

See  County  Court — Appeal.    31. 

40  I.  h.  T.  R.  188 

iSee  County  Court — Appeal.    11. 

41  I.  L.  T.  R.  40 

See  County  Court — Appeal.  32. 

50  I.  L.  T.  R.  54 

See  County  Court — Practice.    12. 

s.    10   (a)  [1916]  1  r.  R.  92  ; 

50  I.  L.  T.  R.  57 
jSec  County  Court — Jurisdiction.    2. 
45  &  46  Vict.  c.  31,  s.  10,  (b) 

[1907]  1 1.  R.  82, 84  ;  41 1.  L.  T.  R.  49 
See  County  Court- — Jurisdiction.    1. 
45  &  46  Vict.  c.  34,  s.  2  33  I.  L.  T.  R.  138 

See  Licensing  Acts — Licensing   Cer- 
tificate.   5. 
45  &  46  Vict.  i;.  38— Settled  Land 

[1896]  1  I.  R.  273 
/See  Land  Judge's  Court — Petition.  4. 

, s.  2  (1)  [1897]  1 1.  R.  121 

See  Settled  Land  Acts.    22. 

ss.  2,  58,  62  [1917]  1  I.  R.  344 

jSee  Lunatic.    10. 

ss.  2  (11),  58  (2)  33LL.T.R.47 

See  Settled  Land  Acts.    28. 

ss.  2  (5-7),  58  (1)  (cl.  vi.) 

[1898]  1  r.  R.  69 
(See  Settled  Land  Acts.    17. 

BS.   2   (5),   3,   50,   51 

[1911]  1  I.  R.  76  ;  45  I.  L.  T.  R.  38 
See  Settled  Land  Acts.    9. 

ss.  2, 10  (1),  21  (7)  (8) 

[1918]  1  I.  R.  362 
See  Settled  Land  Acts.    3. 

SB.  3,  2  (8)  1  N.  I.  J.  R.  196 

See  Settled  Land  Acts.    8. 

BS.  4  (3),  5,  20  (1)  (2),  55  (2) 

[1913]  1  I.  R.  125 
See  Vendor  and   Purchaser — Condi- 
tions of  Sale.    11. 

s.  2  (1)         [1908]  1  L  R.  475,  488  ; 

42  I.  L.  T.  R.  218 
See  Settled  Land  Acts.    5. 
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45  &  46  Vict.  c.  38,  ss.  2  (5),  3,  50,  51 

[1911]  1  I.  R.  76  ;  45  I.  L.  T.  R.  38 
See  Settled  Land  Acts,    9. 

ss.  3,  4, 1 6-20,  60     [1909]  1 1.  R.  209 

See  Infant — Conveyance  on  Behalf  of. 

s.  10  (2)  [1903]  1  I.  R.  154 

See  Settled  Land  Acts.    13. 

s.  20  (2)  (ii)  [1903]  1  L  R.  353  ; 

37 1.  L.  T.  R.  141 
See  Settled  Land  Acts.     19. 

s.  20  (2)  [1907]  1  I.  R.  88 

See  Settled  Land  Acts.    4. 

ss.  21,  25,  32       [1903]  1  I.  R.  447  ; 

37  I.  L.  T.  R.  173 
See  Lands  Clauses  Acts — Compensa- 
tion.   9. 

s.  25  [1903]  1  I.  R.  49  ; 

36  I.  L.  T.  R.  181 
See  Settled  Land  Acts.    16. 

[1904]  1  I.  R.  513  ; 

43  I.  L.  T.  R.  136 
See  Salvage.     3. 

ss.  31  (1)  (3),  60 

47  I.  L.  T.  R.  147 
See  Settled  Land  Acts.    1. 

47  I.  L.  T.  R.  291 

See  Trustee — ^Appointment.     1. 

_ a.  38  39  I.  L.  T.  R.  145 

See  Trustee — Appointment.     4. 

s.  50  [1907]  1  I.  R.  483  ; 

[1908]  1 1.  R.  222  ;  41 1.  L.  T.  R.  192 

See  Land  Purchase  Acts — Bonus.    27. 

s.  51  [1902]  1 1.  R.  162  ; 

36  I.  L.  T.  R.  30 

See  Settled  Land  Acts.     14. 
[1909]  1  I.  R.  311 

See  Forfeiture. 
s.  53  41  I.  L.  T.  R.  112 

See    Land    Purchase    Acts — Tbnant- 

FOE-LlFE.     2. 

s.  58  (6)  44  I.  L.  T.  R.  51 

See    Land    Purchase    Acts — Tenant- 
roR-LiFE.    6. 

ss.  58,  60  45  I.  L.  T.  R.  246 

See  Settled  Land  Acts.    7. 

s.  60  [1909]  1  I.  R.  209 

See  Infant — Conveyance  on  Behalf  op. 

s.  63  [1904]  1 1.  R.  492; 

39  I.  L.  T.  R.  110;  5  N.  I.  J.  R.  15 
See    Land    Purchase    Acts — Tbnant- 

FOE-LlFB.     7. 

39  I.  L.  T.  R.  224 

See  Settled  Land  Acts.    10. 
[1907]  2  I.  R.  305 

See  Settled  Land  Acts.    18. 
[1895]  2 1.  R.  325;  29 1.  L.  T.  R.  71 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    8. 
41  I.  L.  T.  R.  124 

See    Land    PtrECHASE   Acts — Tenant- 

FOB-LlFB.     1. 
45  &  46  Vict.  c.  47 

[1902]  2  I.  R.  27  ;  35  I.  L.  T.  R.  1 

See  Arrears  of  Rent  (Ireland)  Act, 
1882.    2. 


45  &  46  Vict.  c.  47,  s.  16  [1900]  2  I.  R.  556 

See  Land  Purchase  Acts — Arrears  of 

Rent.     10. 

45  &  46  Vict.  c.  48— Reserve  Forces  Act,  1882 

[1917]  2  I.  R.  7  ;  50  I.  L.  T.  R.  197 

See  Military  Service. 

45  &  46  Vict.  I!.  50,  b.  87 — Municipal  Corpora- 
tions 43  I.  L.  T.  R.  169 
See  Local  Government — Election.  14. 


33  I.  L.  T.  R.  121 

Government — Election 


s.  89  (2) 

See     Local 
Petition. 

s.  98  (8) 

[1908]  2  I.  R.  433  ;  42  I.  L.  T.  R.  224 
See  Election  Petition.    2. 

s.  100  (4)  33  I.  L.  T.  R.  122 

See     Local     Government — Election 
Petition.    5. 
45  &  46  Vict.  c.  56,  s.  28         51  I.  L.  T.  R.  109 

See  Arbitration  Submission.    1. 
45  &  46  Vict.  0.  61— Bills  of  Exchange 

[1908]  1  I.  R.  261 
See  Fraud.    5. 

[1917]  2  I.  R.  421 

See  Bill  of  Exchange.    2. 

s.  70  1  N.  I.  J.  R.  119 

See  Bill  of  Exchange.     5. 

47  I.  L.  T.  R.  154 

See  County  Court — Practice.    39. 

34  I.  L.  T.  R.  58 

See  Banker — Note. 

47  I.  L.  T.  R.  154 
See  County  Court — Practice.    39. 

s.  82  4  N.  I.  J.  R.  208 

See  Banker — Cheque.     1. 

s.  83  [1910]  2  I.  R.  688 

See  Promissory  Note. 

s.  87  52  I.  L.  T.  R.  203 

See  Practice — Judgment.    44. 
45  &  46  Vict.  c.  68,  s.  8         [1918]  2  I.  R.  131 
See    Local    Government  —  Medical 
OinpTr'Ti''R.      1 
45  &  46  Vict.  c.  75,  s.  1  (2)     [1903]  2  I.  R.  407  ; 
[1905]  2 1.  R.  552  ;  36 1.  L.  T.  R.  189  ; 
3  N.  I.  J.  R.  6 
See  Seduction.    5. 

s.  1  (2)  12  36  I.  L.  T.  R.  224 

See  Land — Action  for  Rbcovbey  of.  6. 

s.  1  (1)  (3)  (4)— Married  Women's 

Property  29  I.  L.  T.  R.  5 

See  Practice — Judgment.    38. 

s.  1  ( 1 ) — Married  Women's  Property 
[1910]  1 1,  R.  95  ;  44  I.  L.  T.  R.  88 
See    Husband     and     Wife — Married 
Women's  Property  Acts.    1. 

ss.  1  (2),  19      [1895]  2 1.  R.  123, 169 

See    Husband    and    Wife — Separate 

Estate.    2. 
See  Husband    and    Wife  —  Married 
Women's  Property  Acts.    3. 

s.  1  (5) 

[1905]  2  I.  R.  343  ;   39  I.  L.  T.  R.  97 
See  Bankruptcy — Adjudication.    4. 

8.  11  [1906]  1  I.  R.  155 

See  Insurance — Policy  of. 
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45  &  46  Vict.  c.  75,  s.  3 

<See     Husband     akd     Wieb — Mabbibd 
Women's  Peopekty  Acts.    4,  5. 

[1902]  2  I.  R.  310 

jSfee     Husband     and     Wife — Maeeied 
Women's  Peopbety  Acts.    4. 

.  [1895]  1  I.  R.  530 

See    Husband     and     Wife — Maeeied 
Women's  Peopeety  Acts.    6. 

- — s,  11  [1906]  1  I.  R.  155 

See  Insueancb — Policy  op.    6. 

s.  17  [1901]  1  I.  R.  217  ; 

35  I.  L.  T.  R.  101 
See    Husband     and     Wipe — Maeeied 
Women's  Peopeety  Acts.    8. 

40  I.  L.  T.  R.  142 

See  County  Couet— Appeal.    7. 

50  I.  L.  T.  R.  135 

See  Sbttlembnt — ^Voluntaey  Settle- 
ment.   5. 

3.  18  32  I.  L.  T.  R.  96 

See    Husband     and    Wipe — Maeeied 
Women's  Peopeety  Acts.    9. 

s.  28  [1895]  1  I.  R.  512  ; 

29  I.  L.  T.  252 
See     Husband     and     Wife — Maeeied 
Women's  Peopeety  Act.    5. 

1883. 

46  &  47  Vict.  ^.  7,  ss.  7,  15— BiUs  of  Sale 

[1899]  2  I.  R.  206 
See    Bankeuptcy — Oedee    and     Dis- 
position.   5. 

s.  7— Bills  of  Sale 

[1913]  2  I.  R.  487  ;  47  I.  L.  T.  R.  254 

See    Bankeuptcy — Oedee    and     Dis- 
position.   3. 

[1912]  2 1.  R.  170  ; 

46  I.  L.  T.  R.  91 

See    Bankeuptcy — Oedee    and    Dis- 
position.   2. 
46  &  47  Vict.  k:.  7,  s.  8 

See  Bill  op  Sale.     1. 
s.  17 

See  Bill  op  Sale.    3. 
46  &  47  Vict.  0.  43,  s.  4 

[1894]  2  I.  R.  115  ;   28  I.  L.  T.  184 

See  Teamways  (Ieeland)  Acts.    5. 
ss.  4,  6,  7  41  I.  L.  T.  R.  214 

See  Local  Government — Rates.    6. 
s.  6 

See  Teamways  (Ireland)  Acts.    1 ,  2. 

■ ss.  6,  7 

[1908]  2  I.  R.  160  ;  42  I.  L.  T.  R.  3 

See  Baeonial  Guaeantee.    1. 

s.  10  [1906]  2  I.  R.  282  ; 

39  I.  L.  T.  R.  174  ;  5  N.  I.  J.  R.  233 

See  Baeonial  Guarantee.    2. 
46  &  47  Vict.  c.  49  44 1,  l.  T.  R.  19 

See  Solicitor — Bill  op  Costs'.    5.  ' 
46  &  47  Vict.  u.  51,  s.  1  40  I.  L.  T.  r'.  234 

>See  Parliament — Election.    2. 
s-  6  (3)  45  I.  L.  T.  R.  145 

See  Justices^Disqualipication.    22. 


29  I.  L.  T.  R.  148 
[1895]  1  I.  R.  368 


46  &  47  Vict.  c.  51,   s.  24,     33  1  N.  I.  J.  R.  59 

See  Parliament — Election.    3. 
s.  34  45  I.  L.  T.  R.  237 

See  Paeliament — Election.    1. 
■ s.  38  (5)  47  I.  L.  T.  R.  205 

See  Parliament — Franchise.     18. 
46  &  47  Vict.  c.  52,  s.  9  38  I.  L.  T.  R.  82 

See  Bankeuptcy — Aptee-acquiebd  Pro- 
perty.   3. 
46  &  47  Vict.  0.  57,  s.  30        [1906]  1  I.  R.  383 

See  Patent.    2. 
46  &  47  Vict.  c.  57,  ss.  90,  111 

[1897]  1  I.  R.  544 

See  Teade  Maek.     1. 
• ss.   90,   111  [1897]  1  I.  R.  544 

See  Trade  Mark. 
46  &  47  Vict.  c.  lix,  s.  8— Belfast  Harbour 

[1905]  2  I.  R.  574  ; 
39  I.  L.  T.  R.  119  ;  5  N.  I.  J.  R.  135 

See  Belfast  Harbour. 
46  &  47    Vict.    c.    60,    ss.    3,    13— Labourers 
(Ireland)  Act,  1883   39  I.  L.  T.  R.  79  ; 
5  N.  I.  J.  R.  94 

See  Labourers  (Ireland)  Acts.    56. 
47  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    43. 
s.  6  41  I.  L.  T.  R.  149 

See  Labourers  (Ireland)  Acts.    65. 
42  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    1. 
42  I.  L.  T.  R.  12 

See  Labourers  (Ireland)  Acts.    27. 
43  I.  L.  T.  88,  122 

See  Labourers  (Ireland)  Acts.      26, 
31. 
ss.  6,  7  42  I.  L.  T.  R.  126 

;See  Labourers  (Ireland)  Acts,    2. 

s.  13  36 1.  L.  T.  R.  182  ; 

2  N.  I.  J.  R.  58 

See  Labourers  (Ireland)  Acts.    28. 
[1914]  1  I.  R.  16 

See  Labourers  (Ireland)  Acts.    33. 
[1914]  2  I.  R.  81 

<See  Labourers  (Ireland)  Acts.    22. 

s.  15  [1916]  1  I.  R.  97  ; 

49  I.  L.  T.  R.  32 

See  Laboueees  (Ieeland)  Acts.    42. 

49  I.  L.  T.  R.  32 

See  Labourers  (Ireland)  Acts.    59. 
[1918]  1  I.  R.  76 

See  Labourers  (Ireland)  Acts.    30. 

s.  16 

[1913]  2  I,  R.  193  ;  46  I.  L.  T.  R.  159 

See  Labourers  (Ireland)  Acts.    45. 
ss.  16,  21  46  I.  L.  T.  R.  11 

jSee  Labourers  (Ireland)  Acts.    44. 
46  I.  L.  T.  R.  159 

See  Labourers  (Ireland)  Acts.    45. 
s.  50  [1914]  I.  R.  248 

See  Land   Purchase   Acts — Superior 
Interest.    11. 
46  &  47  Vict.  0.  60,  s.  15 — Labourers  (Ireland) 
Acts  [1916]1I.R.97;49I.L.T.R.32 

/See  Laboueees  (Ireland)  Acts.    42. 
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STATUTES  CITED  AND  JUDICIALLY  INTERPEETED. 


18S4. 
47  &  48  Vict.  c.  18,  s.  7  [1895]  2 1.  R.  325  j 

29  1.  h.  T.  R.  71 
See  Land  Law  Acts — Redemption  of 
Bent  (Ireland)  Act,  1891.    8. 

[1904]  1 1.  R.  492  ; 

39  I.  L.  T.  R.  110  ;   5  N.  I.  J.  R.  15 
See  Land  Purchase  Acts — Tenant-for- 

LlFE.      7. 

[1907]  1  I.  R.  305 

iSee  Settled  Land  Acts.     18. 

39  I.  L.  T.  R.  224 

See  Settled  Land  Acts.     10. 

[1912]  1  I.  R.  388 

See  Land  Purchase  Acts — Bonus.    37. 

47  &  48  Vict.  c.  71,  s.  3  40  I.  L.  T.  R.  98 

See  Limitations,  Statute  of — Personal 

Action.    30. 

47  &  48  Vict.  i;.  70,  ».  20       37  I.  L.  T.  R.  139  ; 

3  N.  I.  J.  R.  147,  220 

See  Local  Government  —  Election 

Petition.    2. 

47  &  48  Vict.  u.  ccxix,  s.  54 — Belfast  Water  Act 

2  N.  I.  3.  R.  178 
See  Local  Government — Rates. 


1885. 

48  &  49  Vict.  c.  3,  ».  2— Representation  of  the 
People  [1912]  2  I.  R.  17  ; 

46  I.  L.  T.  R.  149 
See  Parliament — Franchise.    170. 

33  I.  L.  T.  R.  77 

See  Parliament — Franchise.    103. 

[1900]  6  I.  R.  455 

See  Local  Government — Franchise.  1 . 
s.  3  29  I.  L.  T.  R.  19 

iSee  Parliament — Franchise.    97. 

-  [1904]  2  I.  R.  383,  389  ; 
37  I.  L.  T.  R.  19,  229 

See  Parliament — Franchise.    96. 

47  I.  L.  T.  R.  179 

See  Parliament — Franchise.    119. 

48  I.  L.  T.  R.  158 

iSee  Parliament — Franchise.    26. 

40  I.  L.  T.  R.  210 

See  Parliament — Franchise.      172. 

[1907]  2  I.  R.  345  ; 
40  I.  L.  T.  R.  225 
jSee   Parliament — Franchise.      175. 

45  I.  L.  T.  R.  107 

See  Parliament — Franchise.    171. 


[1914]  2 1.  R.  432  ;  48  I.  L.  T.  R.  166 

See  Parliament — Franchise.    174. 

s.  4  47  I.  L.  T.  R.  191 

See   Parliament — Franchise.    7. 

s.  4  (2)  45  I.  L.  T.  R.  126 

See  Parliament — Franchise.    36. 

45  I.  L.  T.  R.  Ill 

See  Parliament — Franchise.    43. 

47  I.  L.  T.  R.  192 

jSee  Parliament — Franchise.    140. 

47  I.  L.  T.  R.  188 

See   Parliament — Franchise.    29. 


48  and  49  Vict.  o.  3,  s.  4  :2)      48  I.  L.  T.  R.  156 

>See  Parliament — Franchise.  65. 
49  I.  L.  T.  R.  177 

See  Parliament — Franchisb  52. 
— 29  I.  L  T.  fi.  15 

See  Parliament — Franchise.  70. 
47  I.  L.  T.  R.  182 

See  Parliament — Franchise.    117. 

[1909]  2  I.  R.  48  ;  43  I.  L.  T.  R.  87 

See  Parliament — Franchise.    5. 
■  ss.  4  27  44  I.  L.  T.  R.  36 

See  Parliament — Franchise.  61. 
ss.  4,  27  46  I   L.  T.  R.  157 

See  Parliament — Franchise.  62. 
— s.  9  (3)  [1895]  2  I.  R.  586 

See  Parliament — ^Franchise.    166. 
s.  16  37  I.  L.  T.  R.  220 

See  Registrar  of  Births,  Deaths,  and 
Marriages. 

s.  20  37  I.  L.  T.  R.  139  ; 

3  N.  I.  J.  R.  147,  220 

See  Local  Government  — •  Election 
Petition.    2. 
— .  s.  27  43  I.  L.  T.  R.  86 

See  Parliament — Franchise.  20. 
Franchise  48  I.  L.  T.  R.  158 

See  Parliament — Franchise.    26. 

—  ss.  26,  27  33  I.  L.  T.  R.  77 

See  Parliament — Franchise.  103. 
_  s.  27  43  I.  L.  T.  R.  86 

See  Parliament — Franchise.    20. 

.  _  [1911]  2  I.  R.  196  ; 

45  I.  L.  T.  R.  112 

jSee  Parliament — Franchise.    4. 
s.  27  (1)  (6)  29  I.  L.  T.  R.  112 

See  Parliament — Franchise.  146. 
s.  27  (2)  3  N.  I.  J.  R.  102 

See  Parliament — Franchise.  128. 
s.  27  (8)  29  I.  L.  T.  R.  22 

See  Parliament — Franchise.  127. 
s.  27  (9)  47  I.  L.  T.  R.  201 

See  Parliament — Franchise.    147. 

s.  3,  Sched.  1,  Form  34 

[1895]  2  I.  R.  586 
See  Parliament — Franchise.    166. 

Sched.  III.  [1895]  2  I.  R.  544  ; 

29  I.  L.  T.  R.  20 
See  Parliament — Franchise.    126. 
48  &  49  Vict.  c.  18,  s.  7  [1907]  1 1.  R.  305 

See  Settled  Land  Acts.    18. 
48  &  49  Vict.  c.  36— Artillery  and  Rifle  Ranges 
[1897]  2  I.  R.  362,  415 
See  Lands  Clauses  Acts — Compulsory 
Powers.    1. 
48  &  49  Vict.  c.  69,  s.  5  (2)— Criminal  Law 
Amendment  Act      47  I.  L.  T.  R.  Ill 
See  Criminal  Law — Practice.    12. 

s.  13  50  I.  L.  T.  R.  233 

See     Justices — Jurisdiction     (Petty 
Sessions).    6. 
48  &  49  Vict.  0.  73 — Land  Purchase 

Se.e  Cases  under  Land  Purchase  Acts. 
ss.  2,  3  [1899]  2  I.  R.  561,  591 

See  Conversion.    5. 


STATUTES  CITED  AND  JUDICIALLY   INTERPEBTED.     cccliii 


48  &  49  Viot.  0.  73, 3.  5  29 1.  L.  T.  R.  39 

See  Land  Pctechase  Acts — Guabantbe 
Deposit.    2. 

ss.  8,  9  [1898]  2  I.  R.  532  ; 

[1900]  2  I.  R.  664 
See  Easement.    2. 

—  s.  9  [1896]  2  I.  R.  401 

See      Limitations,     Statute      of  — 
Realty.    52. 

. s.  10  30  I.  L.  T.  R.  24 

See   Land   Purchase  Acts — Stjpeeior 
Interest.    67. 

[1909]  1  I.  R.  63,  66,  169  ; 

43 1.  L.  T.  R.  47, 142 
See   Land   Purchase   Acts — Interest 

IN  Lieu  or  Rent. 
See  Land  PuECHASB  Acts — Trustee.   1. 

s.  10  50  I.  L.  T.  R.  141 

See   Land   Purchase  Acts — Superior 
Interest.    17. 

s.  22 

[1912]  1  I.  R.  212,  215,  231,  245 

See  Land  Purchase  Acts — Practice. 

5,7. 

48  &  49  Viot.  c.  77,  s.  4  [1916]  1  I.  R.  97  ; 

49  I.  L.  T.  R.  32 

See  Labourers  (Ireland)  Acts.    42. 

49  I.  L.  T.  R.  32 

See  Labourers  (Ireland)  Acts.    59. 
3.  16  [1902]  2  I.  R.  222  ; 

36  I.  L.  T.  R.  91  ;  2  N.  I.  J.  R.  90 
See  Labourers  (Ireland)  Acts.    3. 
s.  19  (4)      [1910]  2  I.  R.  421,  430  ; 

44  I.  L.  T.  R.  128 
See  Labourers  (Ireland)  Acts.    51. 

48  &  49  Vict.  c.  78 — Educational  Endowments 
[1908]  2  I.  R.  357 
See  Endowed  Academy. 
48  &  49  Viot.  0.  80— Union  Offioers  (Ir.)  Aot 

[1918]  2  I.  R.  258 
See  Practice — Certiorari.    17. 

48  &  49  Viot.  c.  98  30  I.  L.  T.  R.  12 

See  Malicious  Injury.    92. 

1886. 

49  &  50  Viot.  c.  27 — Guardianship  of  Infants 

[1902]  2 1.  R.  684  ;  39 1.  L.  T.  R.  170  ; 
3  N.  I.  J.  R.  351 
See  Infant — ^Custody.    1 1 . 

^— s.  5 

[1916]  2  I.  R.  328  ;  50  I.  L.  T.  R.  123 
See  Infant — Custody.    4. 
49  &  50  Viot.  c.  32,  s.  9 — Contagious  Diseases 
Animals  Aot,  1886   [1911]  2  I.  R.  56  ; 

45  I.  L.  T.  R.  12 
See  Public  Health  Acts.    9. 

49  &  50  Viot.  0. 52 — Married  Women's  (Mainten- 
ance in  Case  of  Desertion)  Aot,  1886 
43  I.  L.  T.  R.  187 
See    Justices — Jurisdiction      (Petty 
113. 

3  N.  I.  J.  R.  366 

See  Husband  and  Wife — Desertion.  2. 

—  s.  1  [1909]  2  I.  R.  302 

See    Justices  —  Jurisdiction     (Petty 

Sessions).    110. 


49  &  50  Viot.  0.  Iv.,  8.  1  [1906]  2 1.  R.  487 

See  Local  Government — Roads.    2. 
49  &  50  Viot.  0.  59— Labourers    (Ireland)     Act, 
1886 
[1909]  1 1.  R.  367  ;  [1911]  1 1.  R.  467; 
44  I.  L.  T.  R.  45 
See  Labourers  (Ireland)  Acts.    29. 

[1917]  2  I.  R.  477 
See  Local  Government — Officers.    1. 

s.  4  47  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    43. 

8.8(2)  [1898]  2. 1.  R.  358,  363 

See  Labourers  (Ireland)  Acts.    60. 

s.  14 

[1911]  1  I.  R.  1  ;   45  I.  L.  T.  R.  133 
See  Labourers  (Ireland)  Acts.    11. 

8.  15  52  I.  L.  T.  R.  169 

See  Labourers  (Ireland)  Acts.    63. 


1887. 

50  &  51  Vict.  c.  20,  ss.  2  (1)  (2)  (4),  5— Criminal 
Law  and  Procedure 
[1903]  2  I.  R.  146  ;  3  N.  I.  J.  R.  76 
See  Criminal  Law — Evidence.     14. 
50  &  51  Viot.  c.  28,  s.  2  (2)— Merchandise  Marks 
Aot,  1887        [1904]  1 1.  R.  310, 321  ; 
4  N.  I.  J.  R.  77 
See  Trade  Mark.    6. 

— s.  2  (3)  2  N.  I.  J.  R.  138 

See     Justices — Jurisdiction     (Petty 
Sessions).    131. 

ss.2,3  39I.L.T.R.151  ; 

2  N.  I.  J.  R.  116 
See   Merchandise   Marks   Act,    1887. 
1.2. 

— 32  I.  L.  T.  R.  107 

See  Criminal  Law  (General).    18. 

1  N.  I.  J.  R.  165. 

See  Merchandise  Marks  Act.    3. 

s.  6  [1905]  2  I.  R.  147  ; 

39  L  L.  T.  R.  18  ;  5  N.  I.  J.  R.  11,  274 
See  Margarine.    1,  2. 
50  &  51  Vict.  c.  33— Land  Law 

See  Cases  under  Land  Law  Acts. 

[1913]  1 1.  R.  522  ; 

48  I.  L.  T.  R.  10 
See    Land    Purchase    Acts — Conver- 
sion.   2. 

s.  1  28  I.  L.  T.  R.  56  ; 

[1895]  2  I.  R.  475  ;  29  I.  L.  T.  R.  42 
See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    10. 

28I.L.T.R.54 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    23. 

[1906]  2  I.  R.  79;  40  I.  L.  T.  R.  41 

See  Land  Law  Acts — Fair  Rent.   34. 

[1909]2I.R.690;41LL.T.R.198 

See   Land   Law   Acts  —  Fair   Rent. 
35. 

[1894]  2 1.  R.  238;  28 1.  L.  T.  R.  23 

See  Land  Law  Acts — Present  Tenant. 
15,  16. 
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50  &  51  Viot.  c.  33,  s.  1  [1903]  1 1.  R.  363  ; 

37  I.  L.  T.  R.  151  ;  3  N.  I.  J.  R.  312 

See.  Landlord  and  Tenant — Lease.  15. 

ss.  1,  3  [1904]  1  I.  R.  290 

See  Landlord  and  Tenant — Lease.  26. 

s.  2  [1895]  2 1.  R.  150 

See  Land  Law  Acts — Fair  Rent.   42. 

s.  4  [1894]  2  I.  R.  573,  637 

28  I.  L.  T.  R.  87,  101 
See  Land  Law  Acts — Sub-letting.    21, 
22. 

—  s.  5 

See  Landlord  and  Tenant — Rent.   18. 

36 1.  L.  T.  R.  95, 135 

[1903]  1 1.  R.  424  ;  2  N.  I.  J.  R.  192, 262 
See  Land  Law  Acts — Statutory  Term. 
6. 

s.  6  31  I.  L.  T.  R.  172 

See  Land   Law   Acts — Character  of 
Holding.    6. 

See   Landlord    and    Tenant — Action 

for  Recovery  of  Land. 
See  Parliament — Franchise.    13,  134, 
135. 

41  I.  L.  T.  69 

See  Land  Law  Acts — Practice.    22. 

[1909]2I.R.503;43I.L.T.R.19 

See  County  Court — Practice.    73. 

[1894]  2 1.  R.  41 ;  28 1.  li.  T.  R.  12 

See  Land  Law  Acts — Sub-letting.     19 
iSfee    Landlord    and    Tenant  —  Sur- 
render.   4. 

s.  8  [1899]  2  I.  R.  41  ; 

[1904]  2  I.  R.  155 ;  38 1.  L.  T.  R.  9 
See     landlord     and     Tenant — Sur- 
render.   5. 

a.  9 

See  Cases  under  Land  Law  Acts — 
Character  of  Holding. 

s.  9(6)  30I.L.T.R.143; 

31  I.  L.  T.  R.  89 
See  Land  Law  Acts — Statutory  Term. 
5. 

■ s.  14 — Land  Law 

[1910]  2  I.  R.  12 
See  Land  Purchase  Acts — Interven- 
ing Interest. 

ss.    14,    15,    16 — Land   Law 

(Ireland)  50 1.  L.  T.  R.  141 

See  Land   Purchase  Acts — Superior 
Interest.    17. 

s.  14  (1)  [1913]  1  I.  R.  522  ; 

48  I.  L.  T.  R.  10 

See    Land    Purchase    Acts — Conver- 
sion.   2. 


35  I.  L.  T.  R.  227 


s.  14  (3) 

See  Graft.    6. 

45  I.  L.  T.  R.  114 

See  Parliament — Franchise.    42. 
8.  15  33  I.  L.  T.  R.  64 

See  Land   Purchase  Acts — Superior 
Interest.    31. 

[1900]  2  I.  R.  259 

See  Land  Purchase  Acts.    62. 


50  &  61  Vict.  c.  33,  s.  15  45  I.  L.  T.  R.  139 

See  Land  Purchase  Acts — Drainage 
Charge. 

3.  15  (2)  29  I.  L.  T.  R.  129 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    1. 

ss.  15,  16  (1),  17  (2)  (3) 

30  I.  L.  T.  R.  24 
See   Land    Purchase   Acts — Superior 
Interest.    67. 

s.   15,  ss.   3 — Land  Law  (Ir.)  Act, 

1887  [1917]  1  I.  R.  270 

See   Land   Purchase   Acts — Superior 
Interest.     70. 

Land  Law  [1914]  1  I.  R.  302 

See   Land    Purchase   Acts — Superior 
Interest.     87. 
s.  16  28  I.  L.  T.  R.  24 

See  Land    Purchase   Acts — Superior 
Interest.    27. 

39  I.  L.  T.  R.  89 
See   Land    Purchase   Acts — Superior 
Interest.    45. 

5  N.  I.  J.  R.  101 

See   Land    Purchase   Acts — Superior 
Interest.    88. 

s.  16  (1),  17  (2)  (3)  30  I.  L.  T.  R.  24 

See   Land   Purchase   Acts^^upeeioe 
Interest.    67. 

8.  16  (3)  [1917]  1  I.  R.  11,  16 

See  Land    Purchase   Acts — Superior 
Interest.    6. 

31  I.  L.  T.  R.  114,  116,  note 

See   Land   Purchase   Acts---Superiob 
Interest.    4. 

s.  17  34  I.  L.  T.  R.  191  ; 

1  N.  I.  J.  R.  24 
See  Land   Purchase  Acts — ^Advance. 
19. 

s.  22  39  I.  L.  T.  R.  161 

See    Land    Purchase    Acts — Specific 
Performance.    1. 

s.  25  40  I.  L.  T.  R.  128 

See  Land  Purchase  Acts — Local  Re- 
gistration. 

s.  34  [1908]  1  I.  R.  293  ; 

42  I.  L.  T.  R.  103 
See  Land  Purchase  Acts — Bonus.   47. 
50  &  51  Vict.  c.  46— Truck  Act 

[1901]  2 1.  R.  278. 305;  34 1.  L.  T.  R.  66 
jSee    Master    and    Servant  —  Truck 
Act.    2. 
50  &  51  Vict.  0.  53,  s.  8 

[1904]  2 1.  R.  147, 165;  38 1.  L.  T.  R.  9 
See    Landlord    and    Tenant  —  Sur- 
render.   5. 

50  &  51  Viot.  u.  57,  ss.  5,  9— Deeds  of  Arrange- 

ment Act  28  I.  L.  T.  R.  73 

See  Bankruptcy — Abranqembnt.   24. 

s.  6  (1)  44  1.  L.  T,  R.  167 

See  Bankruptcy — Arrangement.    8. 

1888. 

51  &  52  Vict.  c.  2,  s.  21  (1)— National  Debt 

Conversion  [1903]  1  I,  R,  475 

See  MoETGAQB — Redemption. 
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51  &  52  Viot.  0.  8 — Customs  and  Inland  Revenue 

48  I.  L.  T.  R.  245 
See  Motor  Car.    1. 
51  &  52  Vict.  c.  41,  s.  120     34  I.  L.  T.  R.  40  ; 

37  I.  L.  T.  R.  44 
iSee  Local  Government  —  Existing 
Ot'E'tcfr      5  6 
51  &  52  Vict.  c.  4*4,  s.'  15       39  I.  L.  T.  R.  109  ; 

5  N.  I.  J.  R.  134 
See  Bankruptcy — Practice.    15. 
SI  &  52  Vict.  c.  49 — ^Purchase  of  Land  Amend- 
ment Act,  1888 
See  Cases  under  Land  Law  Acts  and 
Land  Purchase  Acts. 

s.  2  34  I.  L.  T.  R.  191  ; 

1  N.  I.  J.  R.  24 
See   Land  Purchase   Acts — Advance. 
19. 

[1911]  1  I.  R.  444,  447  ; 

45  L  L.  T.  R.  221 
SeeLAND  Purchase  Acts — Advance.  21. 

38  I.  L.  T.  R.  166 

See  Land   Purchase  Acts — ^Advance. 

2lA. 

[1908]  1 1.  R.  270  ;  42 1.  L.  T.  R.  108 

See  Land  Purchase  Acts — Advance.  36. 

s.  2. 

[1910]  1  I.  R.  52  ;  44  I.  L.  T.  R.  48 
See  Land  Purchase  Acts — Advance. 
18. 

s.  3  29  I.  L.  T.  R.  95 

See  Land  Purchase  Acts — Arrears  of 
Rent.    12. 
51  &  52  Viot.  c.  53,  ss.  8, 10— Borough  Funds  (Ir.) 
Act,     1888  [1911]  2  I.  R.  553 

See  Local  Government — Audit.    10. 
51  &  52  Vict.  c.  59,  s.  8  (1)— Trustees 

[1913]  1  I.  R.  352 
See  Company — Winding-up.    10.' 

■  s.  8  [1915]  1  I.  R.  285 

See  Land  Registry.    39. 

See  Limitations,  Statute  op.    15. 

See  Trustee — Breach  of  Trust.    1. 

—  49  I.  L,  T.  R.  67 

See  Land  Registry.    6. 

51  &  52  Vict.  u.  64— Libel 

[1899]  2  I.  R.  486,  494 
See  Damages. 
—  —  s.  4  [1901]  2  I.  R.  569  ; 

34  I.  L.  T.  R.  207 
See  Defamation — Libel.    17. 

s.  8  33  I.  L.  T.  R.  130 

See  Defamation — ^Libel.    4. 

32  I.  L.  T.  R.  71 

See  Defamation — Libel.    5. 

1889. 

52  &  53  Vict.  c.  7,  s.  11 — Customs  and  Inland 

Revenue  [1905]  2  I.  R.  626  ; 

[1906]  2 1.  R.  122, 200; 
39 1.  L.  T.  194  ;    40  I.  L.  T.  R.  49,  95 
See  Revenue — Estate  Duty.    16. 
See  Revenue — Succession  Duty.    3. 
■8. 12(1)  (2)  (3) 

[1902]  1  I.  R.  109,  111  ; 
35LL.T.R.180,246  ;  1  N.I.  J. R. 258 
See  Revenue — Succession  Duty.    5. 


52  &  53  Vict.  c.  18,  s.  3 — Indecent  Advertise- 
ment Act,  1889       42  I.  L.  T,  R,  230 
See   Justices  —  Jurisdiction    (Petty 
Sessions).    4. 
52  &  53  Vict.  0.  45,  ss.  2, 13— Factors 

35 1.  L.  T.  R.  221  ;  26  I.  L.  T.  R.  58  ; 
2  I.  N.  J.  R.  120 
See  Factor. 
52  &  53  Viot.  c.  48,  ss.  3,  4      44  I.  L.  T.  R.  207 
See  County  Court — Appeal.    30. 

s.  3  32  I.  L.  T.  R.  26 

See  County  Court — Appeal.    20. 

— s.  5  29  I.  L.  T.  R.  110,  111 

See  Land — Action  for  Recovery  of. 
5. 

46  I.  L.  T   R.  75 

See  County  Court — Appeal.     1. 
52    &   53  Vict.    u.   60 — Preferential  Payments 
in  Bankruptcy  (Ir.),  1889 

[1914]  2  I.  R.  29 
See  Bankruptcy — Preferential  Debt. 

— s.  7  45  I.  L.  T.  R.  247 

See  Workmen's  Compensation.    49. 
52  &  53  Viot.  0.  63 — Interpretation 

[1904]  2  I.  R.  27  ;  37  I.  L.  T.  R.  236 
See  Dentist.    4. 

s.  1  (1)  (b) 

[1913]  2 1.  R.  397  ;  47 1.  L.  T.  R.  157 
See  Shops  Act,  1912. 

s.  2         [1896]  2  I.  R.  394  ; 

30  I.  L.  T.  R.  121 
See  Pharmacy  Acts.    3. 

8.  23  [1897]  2  1.  R.  362,  415 

See  Lands  Clauses  Acts — Compulsory 
Powers.    1. 

8.  26  [1911]  2  I.  R.  532 

See  Practice — Judgment.    68. 
52  &  53  Vict.  u.  63  36  I.  L.  T.  R.  106  J 

2  N.  I.  J.  R.  59 
See  Justices — Disqualification.    20. 

B.  32 

[1916]  1 1.  R.  180, 185;  50 1.  L.  T.  R.  117 
See   Land    Purchase   Acts — Turbary 
Regulations. 
52  &,  53  Vict.  0.  74^Steam  Trawling 

[1902]  2  I.  R.  1  ;  35  I.  L.  T.  R.  165 
See  Fisheries  Acts.    1. 

52  &  53  Vict.  0.  COT — Suck  Drainage 

1  N.  I.  J.  R.  283 
See   Land    Law   Acts  —  Fair    Rent. 
57. 

1890. 

53  &  54  Viot.  0.  5  38  I.  h.  T.  R.  133 

See  Lunatic.    11. 
53  &  54  Viot,  c.  7,  Soh.  2,  Articles  14,  16.  17 
23  49  I.  L.  T.  R.  197 

See  Labourers  (Ireland)  Acts.    10. 
53  &  54  Vict.  c.  39,  s.  20— Partnership 

[1917]  1  I.  R.  17 
See     Limitations,      Statute      of  — 
Realty,    20. 
53  &  54  Vict,  c,  25 — Barracks 

[1897]  2  I.  R.  362.  415 
See  Lands  Clauses  Acts — Compulsory 
Powers.    1. 
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53  &  S4  Vict.  u.  29— Intestates  Estates 

[1901]  1  I.  R.  168 
See  Husband  and  Wife — Intestates 
Estates  Act,  1890.    3. 

42  I.  L.  T.  R.  252 

See  Husband  and  Wife  —  Intestates 
Estates  Act,  1890.    I. 

49  I.  L.  T.  R.  71 

See  Land  Registry.    49. 

50  I.  L.  T.  R.  103 

See  Intestates  Estates  Act,  1890.    2. 

[1901]  1  I.  R.  168 

See  Husband  and  Wife  —  Intestates 
Estates  Act,  1890.    3. 

s.  1  [1898]  2 1.  R.  79; 

32  I.  L.  T.  R.  39 
See     Probate — Grant     op     Adminis- 
tration.    17. 

ss.  1,  5  [1918]  1  I.  R.  488 

See  Administration.    3. 

s.  2  [1897]  1  I.  R.  66 

See  Executor — Actions.    24. 

47  I.  L.  T.  R.  113 

See  Probate  (and   Administration)— 
Grant  of  Administration.    19. 

35 1. L. T. R. 71;  IN. I.J, R.  115 

See  Executor — Actions.    25. 

SB.  5,  6  [1910]  1  I.  R,  363 

See  Intestates  Estates  Act.    1. 
53  &  54  Vict.  c.  30  38  I.  L.  T.  R.  200  ; 

4  N.  I.  J.  R.  186 
See   LocAi,  Government — Rates.    24. 

s.  2  [1894]  2  I.  R.  144 

See  Parliament — Franchise.      159. 

s.  2  (1)  28  I.  L.  T.  R,  154 

See  Poor  Rate — Occupation.    2. 
53  &  54  Vict.  c.  39,  s.  20  [1917]  1 1.  R.  17 

See      Limitations,      Statute      of  — 
Realtt.    20. 

s.  23  (2)  34  I.  L.  T.  R.  75 

See  Practice — Receiver.    1. 

s.  23  36  I.  L.  T.  R.  81  ; 

2  N.  I.  J.  R.  83 
See  Practice — Charging  Order.    3. 
53  &  54  Vict.  c.  48,  s.  36  34  I.  h.  T.  R.  203 

See   Justices  —  Jurisdiction    (Petty 
Sessions).    8. 

— ■ Pharmacy 

See  Cases  under  Pharmacy  Acts. 
53  &  54  Vict.  c.  59,  s.  19— PubUc  Health 

[1913]  2  I.  R.  126 
See  Public  Health  Acts. 

s.  21  (1)  33  I.  L.  T.  R.  142 

See  Public  Health  Acts.    33. 

ss.  36,  38  37  I.  L.  T.  R.  148 

jSee  Public  Health  Acts.    29. 

s.  38  [1904]  2  I.  R.  518  ; 

38  I.  L.  T.  R.  86 
See  Public  Health  Act.    4. 

s.  51  [1914]  2  I.  R.  181,  note 

See   Justices  —  Jurisdiction    (Petty 
Sessions).     17. 
53  &  54  Vict.  c.  62 — Companies  (Memorandum 
of  Association)        [1897]  1  I.  R.  435 
^ee  Company — Memorandum.    1. 

8.  1  [1907]  1  I.  R.  237 

See  Company — Memorandum.    2. 


53  &  54  Vict.  0.  69,  ».  4— Settled  Land 

39  I.  L.  T.  R.  23S 
See  Settled  Land  Acts.    27. 

8.  10  [1909]  1  I.  R.  3tl 

See  Forfeiture. 
— s.  11  [1897]  1  I.  R.  121 

See  Settled  Land  Acts.    22. 
s.  11  (1)  [1898]  II.  R.  69 

jSfee  Settled  Land  Acts.    17. 

B.  13  (2)  [1903]  1  I.  R.  49  ; 

36  I.  L.  T.  R.  181 

See  Settled  Land  Acts.    16. 
s.  16  47  I.  h.  T.  R.  149 

See  Settled  Land  Acts.    12. 
1  N.  I.  J.  R.  196 

See  Settled  Land  Acts.    8. 
—  a.  16  (2)  39  I.  L.  T.  R.  47 

See  Land   Purchase  Acts — Distribu- 
tion OF  Purchase  Money.    5. 
53  &  54  Vict.  0.  70  [1906]  1 1.  R.  599  ; 

40  I.  L.  T.  R.  161 
See  Solicitor — Bill  of  Costs.    67. 

—  s.  20  46  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    44. 

5  N.  I.  J.  R.  147 

See  Waterworks. 

s.  29  [1900]  1  I.  R.  3S 

See  Labourers  (Ireland)  Acts.    12. 

ss.  32,  33,  34         45  I.  L.  T.  R.  172: 

See  Public  Health  Acts.    30. 

Sch.  II.  [1898]  1  I.  R.  390 

See  Land  Clauses  Acts — Compulsory 
Powers.    4. 

Soh.II.  [1903]  2 1.R.317;  3  N.I.J.R.12 

See    Local    Government  —  Lunatic 
Asylum.    2. 

Sch.  II ,  s.  10      [1900]  1  I.  R.  144  ; 

33  I.  L.  T.  R.  161 
See  Labourers  (Ireland)  Acts.   54  (a). 

Sched.  II.,  art.  26 

[1894]  2  I.  R.  181  ;  28  I.  L.  T.  R.  33 
See  Housing  of  the  Working  Classes 
Act,  1890.    2. 

Sched.  II.,  cl.  7       [1904]  2  I.  R.  15 

See  Housing  of  the  Working  Classes 
Act,  1890.     1. 

Sched.  II.,  8.  7         45  I.  t.  T.  R.  6 

See  Labourers  (Ireland)  Acts.    7. 

[1906]  1 1.  R.  560  ; 

[1907]  1  I.  R.  152  ;  41  I.  L.  T.  R  1 
See  Housing  of  the  Working  Classes 
Act.    4. 

Sch.  IL,  u.  7  3  N.  I.  J.  R.  240 

See  Labourers  (Ireland)  Acts.    8. 

Sch.  n.,  arts.  14,  16,  17,  23 

49  I.  L.  T.  R.  197 
See  Labourers  (Ireland)  Acts.    10. 
Sched.  IL      [1907]  2  I.  R.  310,  317 ; 

41  I.  L.  T.  R.  65 
See  Housing  of  the  Working  Classes 

Act,  1890.    3. 

— Sched.  IL,  arts.  (9),  (11) 

[1910]  1 1.  R.  135 
See  Mortgage  (General).    23. 

Schd.  II.,  art.  2i  [1914]  1 1.  R.  297  ; 

48  I.  L.  T.  R.  203: 
See  Labourers  (Ireland)  Acts.    39. 
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53    &    54  Vict.  c.   ooxlvi,  ss.  82,  86— Dublin 
Corporation  Act,  1890  ss.  20,  21 

37  I.  L.  T.  R.  82 
See    liOOAL    Government  —  Existing 
Oeeioeb.    19. 

[1904]  2 1.  R.  578; 
38  I.  L.  T.  R.  86  ;   4  N.  I.  J.  R.  93 
See  Public  Health  Acts.    4. 

SB.  82,  86       [1898]  2 1.  R.  762, 769  ; 
31  I.  L.  T.  108 
See  Market.    4. 
54  Vict.  u.  i  [1898]  2 1.  R. 719;  [1899]  2  I.  R.  360 
See  Tramways  (Ireland)  Acts.    2. 


1891. 

54  &  55  Vict.  c.  1 — Seed  Potatoes  Supply 

[1895]  2 1.  R.  449 
See  Seed  Potatoes  Supply  (Ireland) 
Act,  1890 

29  I.  L.  T.  356 
Purchaser — Con- 


s.  5  (2) 
See    Vendor    and 

TRACT.     6. 
54  &  55  Viot.  u.  3 


[1900]  2  I.  R.  232  ; 
34  I.  h.  T.  R.  17 

See  Infant — Custody.    7. 

s.  3  43  I.  L.  T.  R.  35 

See  Infant — Custody.   8. 

[1918]  2  I.  R.  98 

See  Infant — Custody.    10. 
54    &.    55   Viot.  c.  11 — Electoral   Disabilities 
Removal  Act  [1900]  2 1.  R.  448  ; 

47  I.  h.  T.  R.  £02 
See  Parliament — Franchise.    48,  75. 

— s.  2  48  I.  L.  T.  R.  160 

See  Parliambni — Franchise.    131. 
54  &  55  Vict.  0.  20,  s.  9— Fishery 

30  I.  L.  T.  R.  205 
See  Fisheries  Acts.    24.  . 
54  &  55  Viot.  0.  39— Stamps 

[1900]  2  I.  R.  138  ;  33  I.  L.  T.  R.  114 
See  Trustee — ^Appointment.    8. 

s.  12  40  I.  L.  T.  R.  48 

See  Revenue — Stamp  Duty.    1. 

ss.  12  (4),  13,  54,  55,  57— Stamp  Act 
[1905]  2  I.  R.  69  ;  38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

8.  33  [1918]  2  I.  R.  521, 538 

See  Principal  and  Surety.    2. 

ss.  101, 103  [1908]  2  I.  R.  403  ; 

42  I.  L.  T.  R.  64  ; 
[1909]  2  I.  R.  246  ;  43  I.  L.  T.  R.  148 
See  Revenue — Stamp  Duty.    4. 

—  40  I.  L.  T.  R.  48 

See  Revenue — Stamp  Duty.    1. 
54  &  55  Viot.  a  48,  s.  1  (1) — Land  Purchase 

30  I.  L.  T.  R.  87 
See  Land  Purchase  Acts.    22. 

s.  1  28  I.  L.  T.  R.  41 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    6. 

ss.  5  (1),  6  (6.)       [1909]  2  I.  R.  199 

See  County.  Council. 

s.  5  (2)  [1914]  1  I.  R.  175 

See  Crown  Debt.    2. 


54  &  55  Viot.  c.  48,  s,  9  29 1.  L.  T.  R.  56 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    4. 

8.  9  (4)  38 1,  L.  T.  R.  171  ; 

4  N.  r.  J.  R.  248 
See  Land  Purchase  Acts — Advance.  3. 

8.  20  30  I.  L.  T.  R.  24 

See   Land   Purchase   Acts — Superior 
Interest.     67. 

ss.  1.  24  29  I.  L.  T.  R.  99 

See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    5. 

ss.  34,  39  38  I.  L.  T.  R.  228 

See  Turbary.    3. 
54  &  55  Vict.  c.  54,  s.  11 — Ranges 

[1896]  2 1.  R.  362, 415 
See    Lands    Clauses    Acts — Compul- 
sory Powers.    1. 
54  &  55  Viot.  u.  57  [1895]  2  I.  R.  197  ; 

29  I.  L.  T.  R.  7 
See  Land   Law  Acts — Character  of 

HoldJng.    40. 
See   Cases    under   Land    Law   Acts — 
Redemption  of  Rent  (Ireland)  Act, 
1891. 

s.  1  35 1.  L.  T.  R.  61, 152 

See  Land  Law  Acts — Redemption  of 

Rent  (Ireland)  Act,  1891.  17,  18. 
See  Tithe  Rbntcharoe — Liability  to. 
2,  3,  7. 

[1896]  1  I.  R.  285 

See  Land  Registry.    36. 

[1912]  1  I.  R.  12  ;  45  I.  L.  T.  R.  254 

See  Land  Law  Acts,  43. 
See  Fair  Rent.    1. 
[1904]  1  I.  R.  290 

See  Landlord  and  Tenant — Lease.  26. 

[1904]  2  I.  R.  200  ;  36 1.  L.  T.  R.  226  ; 
37  I.  L.  T.  R.  128  ;   3  N.  I.  J.  R.  171 

See  Tithe  Rbntcharge — Liability.    7. 

[1909]  1  I.  R.  77  ;  43  I.  L.  T.  R.  3 

See  Land  Law  Acts — Redemption  of 
Rent  Act.  19. 
54  &  55  Viot.  c.  66 — Local  Registration  of  Title — 
See  Cases  under  Land  Registry  and 
under  Land  Purchase  Acts — Local 
Registration — Land  Purchase  Acts 
— Vesting  Order. 

[1917]  1  I.  R.  47 
See  Land  Registry.    33. 

34 1.  L.  T.  R.  120 

See  Solicitor — Bill  of  Costs.    163. 

38  I.  L.  T.  R.  191  ;  4  N.  L  J.  R.  293 

See  Land  Registry.    16. 

[1911]  2  I.  R,  170  ;  45  I.  L.  T.  R.  102 

See  Parliament — Franchise.    28. 
4  I.  L.  T.  R.  206 

See  Land  Registry.    37. 
50  I.  L.  T.  R.  135 

See  Settlement  —  Voluntary  Settle- 
ment.    5. 
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51  I.  L.  T.  R.  128 


54  &  55  Vic.  0.  66 

See  Guardian. 

51  I.  L.  T.  R.  15 

Sve  Probate  (and  Administration) — 
Grant  of  Administration.    20. 

45  I.  L.  T.  R.  269 

See  Land  Registry.    48. 

47  I.  L.  T.  R.  235 

20. 

[1909]  2  I.  R.  412 
53. 

49  I.  L.  T.  R.  66 
5. 

30  I.  L.  T.  R.  166 
14. 


See  Land  Registry. 
s.  4  (5) 

See  Land  Registry. 
s.  8 

See  Land  Registry. 
8.  15 

See  Land  Registry. 
s.  18 


[1895]  1  I.  R.  288,  296  ; 
29  I.  L.  T.  252 

See  Land  Registry.    35. 

.  s.  21 

[1912]  1  I.  R.  91  ;   45  I.  L.  T.  198 
See  Land  Registry.    41. 

ss.  22,  25,  29        [1902]  1  I.  R.  83  ; 

36  1.  L.  T.  R.  53  ;    2  N.  I.  J.  R.  171 
See  Land  Registry.    51. 

ss.  22,  30,  34  33  I.  L.  T.  R     0 

See  Land  Registry.    15. 

B.  22  (1)  40  I.  L.  T.  R.  128 

See  Land  Purchase  Acts — Local  Re- 
gistration. 

s.  22  [1896]  1  L  R.  285 

See  Land  Registry.    36. 

SB.  23  (2),  27  (2),  84  (7) 

33  I.  L.  T.  R.  69 
See  Land  Registry.    3. 

8.  25  [1894]  2  I.  R.  381 

See  Parliament — Franchise.    39. 

43  I.  L.  T.  R.  98 

See  Parliament — ^Franchisb.  57. 
—  8.  25  (1)  [1910]  2  I.  R.  17  ; 

44  I.  L.  T.  R.  27 
See  Parliament — Franchise.    33. 

ss.    25,    35 

[1907]  1 1.  R.  330, 334;  41 1.  L.  T.  R.  109 
See  Land  Registry.    22. 
[1911]  1  I.  R.  125, 130  ; 

45  I.  L.  T.  R.  41 
See   Charity — Charitable  Donations 

AND  Bequests  Act.    9. 

s.  29  [1908]  1  I.  R.  190,  201  ; 

42  1.  L.  T.  R.  31 
See  Graft.    8. 

[1915]  1  I.  R.  285 

See  Land  Registry.    39. 


8.  29  (1) 

See  Land  Registry. 


33  I.  L.  T.  R.  78 

42. 


—  s.  29  (3)  31  I.  L.  T.  R.  175 

See  Executor — Powers.    2. 

— s.  29  (4)  [1907]  1  I.  R.  447 

See  Land  Registry.    38. 

ss.  30  (1),  85  (2),  86  (2) 

[1910]  1  I.  R.  23 
See  Land  Registry.    52. 

s.  34  42 1.  L.  T.  R.  16, 122 

See    Land    Purchase  Acts — Vesting 
Order.    8. 


54  &  55  Vict.  0.  66,  s.  34 

[1916]  1  I.  R.  40  ;  50  I.  L.  T.  R.  1* 

/See  Land  Registry.    31. 

[1913]  1  I.  R.  31,  218 

See  Will — Attestation.    2. 

[1917]  1  I.  R.  47 

See  Land  Registry.    33. 

[1912]  1  I.  R.  473  ; 

46  I.  L.  T.  R.  248 
See  Land  Registry.    32. 

ss.  34, 76(1)  (2)     34 1.  L.  T.  R.  185  ; 

1  N.  I.  J.  R.  19 
See  Land  Registry.    27. 

s.  34  (1)  [1917]  1 1.  R.  170  ; 

[1918]  1  I.  R.  45 
See  Land  Registry.    4. 

. s.  34  (2) 

[1912]  1 1.  R.  212, 215  ;  46 1.  L.  T.  R.  51 
See  Land  Registry.    29. 

ss.  35-38 

[1917]  1 1.  R.  361 ;  [1918]  1 1.  R.  188  ; 
52  I.  L.  T.  R.  105 
See  Land  Registry.    40. 

s.  45  (1)  [1917]  1 1.  R.  168  ; 

51  I.  L.  T.  R.  37 
See  Land  Registry.    24. 

s.  52  52  I.  L.  T.  R.  36 

See  Land  Registry.    47. 

. s.  57  51  I.  L.  T.  R.  207 

See  Land  Registry.    2. 

s.  75  [1918]  1  I.  R.  417 

See  Land  Registry.    19. 

s.  81  (5) — Land  Registry 

48  I.  L.  T.  B.  48 
See  Land  Registry.    22. 

8.  84  [1909]  2  1.  R.  53  ; 

43  I.  L.  T.  R.  95 
See  Parliament — ^Franchise.    107. 

8s.  84  (1),  80  (2)      1  N.  I.  J.  R.  184 

See  Vendor  and  Purchaser  —  Con- 
veyance. 

38  I.  L.  T.  R.  199 

See  Land  Registry.    34. 

s.   85  47  I.  L.  T.  R.  188 

See  Parliament — ^Franchise.    29. 
88.  85,  86  [1918]  1  I.  R.  488 

See  Administration.    3. 
8.  86  [1916]  1  I.  R.  359 

>See  Land  Registry.    24. 
ss.    92,    93  [1914]  1  I.  R.  65 

See  Labourers  (Ireland)  Acts.    41. 

s.  93  3  N.  I.  J.  R.  90,  108 

See  Land  Registry.    13. 

3  N.  I.  J.  R.  147 

See  Land  Registry.    17. 

4  N.  I.  J.  R.  100 

See  Land  Registry.    18. 

54  &  55  Vict.  c.  67 — Redemption  of  Rent  Act, 

1891  [1917]  1  I.  R.  129  ; 

51  I.  L.  T.  R.  81 
iSee  Land  Law  Acts  —  Character  of 
Holding.    25. 

55  Vict.  c.  5,  s.  2 — Poor  Law 

[1913]  2  I.  R.  337 
jSce  Poor  Law — Guardians     2. 
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1892. 

'  55  &  56  Vict.  0.  7 — Labourers 

[1902]  2 1.  R.  222  ;  36 1.  L.  T.  R.  91  ; 
2  N.  I.  J.  R.  90 

See  Labourers  (Ireland)  Acts.    3. 
55  &  56  Vict.  u.  9— Gaming     1  N.  I.  J.  R.  72 

See  Gaming  and  Wagering.    5. 
55  &  56  Vict.  0.  13,  s.  5 — ConTeyanoing 

30  I.  L.  T.  R.  41 
See  Landlord  and  Tenant — Lease.    2. 
55  &  56  Vict.  c.  19 — Statute  Law  Revision 

[1896]  2  1.  R.  93 
See  Fisheries  Acts.    25. 
53  &  56  Vict.  c.  39 — Industrial  and  Provident 
Societies  [1907]  1  I.  R.  98  ; 

41  I.  L.  T.  R.  9 
See  Company — -Winding-up.    19. 
55  &  56  Vict.  c.  42— Education 

[1914]  2  I.  R.  59 
See  Schools. 

— s.  3  (5)   [1908]  2  I.  R.  375,  380  ; 

41 1.  L.  T.  R.  190  ;  42  I.  L.  T.  R.  146 
See  Fine. 

s.  3         3  N.  I.  J.  R.  337 

See  Local  Government — Education. 

s.  4  (1)  [1915]  2  I.  R.  262 

See  National  Insurance.    2. 

s.  4  (1)  (2)  41  I.  L.  T.  R.  245 

See   Justices  —  Jurisdiction    (Petty 
Sessions).    45. 

s.4(l) 

48 1.  L.  T.  R.  34, 44  ;  [1914]  2 1.  R.  59 
See    Justices  —  Jurisdiction    (Petty 
Sessions).    44. 
55  &  56  Vict.  c.  43— MiUtary  Lands 

[1897]  2  I.  R.  362,  415 
See  Lands  Clauses  Acts — Compulsory 
Powers.    1. 

s.  2  [1905]  2  I.  R.  121 

See  Solicitor — Bill  of  Costs.    120. 

s.  2  (2)  [1899]  1  I.  R.  87 

See  Lands  Clauses  Acts — Compulsory 
Powers.    8. 
55  &  56  Vict.  c.  59,  ss.  4,  5— Telegraph 

[1914]  2  I.  R.  208 
See  Telephone. 

55  &  56  Vict.  c.  65,  s.  11— Drainage  (Ir.)  Act, 

1892  45  I.  L.  T.  R.  139 

See  Land  Purchase  Acts — Drainage 
Charg;e:. 

1893. 

56  &  57  Viot.  c.  21 — ^Voluntary  Conveyances 

Act,  1893  [1918]  1  I.  R.  169 

See  Deed — Voluntary  Conveyance. 

—  s.  2  [1913]  1  I.  R.  512 

j§ee  Voluntary  Conveyance.    1. 

56  &  57  Vict.  c.  35  41  I.  L.  T.  R.  124 

See    Land    Purchase    Acts — ^Tenant- 

FpR-LlFB.     1. 
56  &  57  Vict.  c.  39 — Industrial  and  Provident 
Societies  [1895]  1  I.  R.  1 

See  Company — Winding-up.    8. 

s.  10  47  I.  L.  T.  R.  7 

See  COPYRIGHT.    2. 


56  &  57  Vict.  0.  39,  s.  10         [1899]  1  I.  R.  142 

See  Specific  Performance.    6. 

[1909]  1  I.  R.  49  ;  43  I.  L.  T.  R.  24 
See  Company — ^Winding-up.    20. 
49  I.  L.  T.  R.  233 

See  Contract.    26. 

[1918]  1  I.  R.  313,  323 

See  Industrial  and  Provident  Society. 
4. 

[1912]  2  I.  R.  586  ; 

46  I.  L.  T.  R.  249 
See  Contract.    28. 

a.  10  (3)       [1906]  2  I.  R.  193,  200 

See  Industrial  and  Provident  Society. 
1. 

[1917]  2  L  R.  107,  118 

See  Restraint  of  Trade. 

[1917]  2  I.  R.  39 

See  Industrial  and  Provident  Society. 
2. 

s.     49  [1917]  1  I.  R.  93 

See      Industrial      and      Provident 
Society.    3. 

47  I.  L.  T.  R.  7 

See  Copyright.     2. 
56  &  57  Vict.  i;.  53,  ».  10— Trustees 

34  I.  L.  T.  R.  148 
See  Trustee — Appointment.    3. 

47  I.  L.  T.  R.  291 

See  Trustee — Appointment.    1. 

s.  21  [1901]  1  I.  R.  404  ; 

35  I.  L.  T.  R.  169;  1  N.  I.  J.  R.  139,  202 
See  Executor — Liabilities.    1. 

ss.  25  (1),  26         [1918]  1  I.  R.  356 

See  Trustee — Appointment.    11. 

s.  26  (6)  [1906]  1  I.  R.  236 

See  Trustee — Vesting  Order.    1. 

s.  26  [1906]  1 1.  R.  531  ; 

40  I.  L.  T.  R.  102 
See  Trustee — Vesting  Order.    3. 

ss.  30,  31,  33         [1918]  1  I.  R.  453 

See  Practice — Sale  by  the  Court.    3. 

s.  33  [1902]  1  I.  R.  99 

See  Practice — Sale  by  Court.    1. 

33  I.  L.  T.  R.  71 

See  Land  Law  Acts— Sale  of  Tenancy. 
19. 

s.  35  [1906]  1  I.  R.  236 

See  Trustee — Vesting  Order.    1. 

[1895]  1  I.  R.  172  ; 

29  I.  L.  T.  239 
See  Trustee — Vesting  Order.    2. 

s.  42  [1900]  1  I.  R.  145 

See  Trustee — Powers.    1. 

s.  44  [1906]  I.  R.  526 

See   Trustee — Sanction    of   Sale    by 
Court. 
56  &  57  Vict.  c.  56,  s.  14— Fertilisers  Acts,  1893 
38  I.  L.  T.  R.  83  ;  4  N.  I.  J.  R.  95 
See  Fertilisers  and  Feeding  Stuffs 
Act.    3. 
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56  &  57  Vict.  u.  61— Public  Authorities  Pro- 
tection 
See   Public   Atjthoeities   Peotection 
Act,  1893. 

[1903]  1  I.  R.  282,  298 

See  Loan  Fund  Society.    7. 

— [1907]  1  I.  R.  27,  82,  537  ; 

41  I.  L.  T.  R.  221 
See  Deceit. 

[1908]  2  I.  R.  34  ; 

41  I.  L.  T.  R.  238 
See  Nbgliobncb.      44. 

s.  1  [1917]  2  I.  R.  496 

See     Limitations,     Statutes     op  — 
Personal  Action.    10. 

[1917]  2  I.  R.  73,  83,  621 

See     Limitations,     Statutes     of  — 
Personal  Action.    26. 

[1918]  2  1.  R.  228 

See  Solicitor — Bill  op  Costs.    95. 

s.  2  29  I.  L.  T.  R.  106 

See   Public   Authorities   Protection 
Act.    2. 
56  &  57  Vict.  V.  63,  o.  1  (b) — ^Married  Womens' 
Property  29  I.  L.  T.  R.  5 

See  Practice — Judgment.    38. 

s.  2  [1895]  2  I.  R.  123 

See   Husband    and   Wipe  —  Married 
Women's  Property  Acts.    3. 
56  k  57  Vict.  c.  71  39  I.  L.  T.  R.  24 

jSee  Sale  op  Goods.    5. 

B.  14  [1901]  2  I.  R.  189,  615  ; 

1  N.  I.  J.  R.  217 
See  Sale  op  Goods.    2. 

s,  14  (1)     [1902]  2  I.  R.  585,  599  ; 

36  I.  L.  T.  R.  67 
See  Sale  op  Goods.    4. 

s.  14  (2) 

See  Sale  op  Goods. 


See  Sale  op  Goods. 

8.  30 

See  Sale  op  Goods. 


1894. 


5  N.  I.  J.  R.  13 
12. 

47  I.  L.  T.  R.  281 
8. 

1  N.  I.  3.  R.  14 
7. 


57  &  58  Vict.  c.  10,  s.  2— Trustees 

[1895]  1  I.  R.  172  ;  29  I.  L.  T.  239 

See  Trustee — Vesting. 
s.  3  32  I.  L.  T.  R.  35 

See  Trustee — Appointment.    9. 
57  &  58  Vict.  0.  16,  s.  2  [1906]  2  I.  R.  298 

See  Justices — Quarter  Sessions.    1. 
57  &  58  Viot.  0.  18  29  1.  L.  T.  R.  74 

See  Local  Government — Rates.    21. 
38 1.  L.  T.  R.  205  ;  4  N.  I.  J.  R.  205 

See  Local  Government — ^Rates.      32. 
57  &  58  Vict.  c.  30— Knanoe  Act,  1894 

40  I.  L.  T.  R.  117 

See  Revenue — Estate  Duty.    9. 
s.  1  37  I.  L.  T.  R.  243 

See  Revenue — Estate  Duty.    4. 
ss.  1,  2  (1)  (d)         [1909]  2  L  R.  597 

See  Revenue — Estate  Duty.    10. 


57  &  58  Vict.  0.  30,  ss.  1,  2  (d),  (5) 

[1901]  2 1.  R.  67;  35 1.  L.  T.  R.  37 
See  Revenue— Estate  Duty.    1. 

ss.  1,  2,  3,  5,  7  (5)  13,  22  (6)- 

[1904]  2  I.  R.  644  ; 
[1905]  2  I.  R.  218  ;  38 1.  L.  T.  R.  117 
See  Revenue — Estate  Duty.    17. 

ss.  1,  2, 4,  7,  8,  9, 14  [1903]  1 1.  R.  418 

See  Revenue— Estate  Duty.    13. 

_ ss.   1,   7   (1)  (5) 

[1915]  2  I.  R.  149 
See  Revenue — Estate  Duty.    8. 

ss.  1,  7  (1)  (a)        [1916]  2  I.  R.  456 

See  Revenue — Estate  Duty.    14. 

s.  2  [1896]  2  I.  R.  418  ; 

29  I.  L.  T.  R.  140 
See  Revenue — Estate  Duty.    6. 

s.  2  (1)  (c)     [1905]  2 1.  R.  553,  628; 

[1906]  2  L  R.  200;  39  L  h.  T.  R.  171,194; 

40  I.  L.  T.  R.  49  ;   5  N.  I.  J.  R.  198 

See  Revenue — Estate  Duty.    15,  16. 

—  s.  3  (1),  (2)  [1904]  2  I.  R.  621 

See  Revenue — Estate  Duty.    5. 

ss.  4,  5  (3)  [1912]  2  I.  R.  606 

See  Revenue — ^Estate  Duty      3. 

s.  5  (2)       [1900]  a  I.  R.  281,  400  ; 

[1901]  2  L  R.  386 
See  Revenue — Estate  Duty.  12. 

__ s.  5  (3)  [1906]  2  L  R.  272 

See  Revenue — Estate  Duty    7. 

s.  7  (5)  36  I.  L.  T.  R.  30  ; 

2  N.  I,  J.  R.  112 
See  Revenue — Estate  Duty.    2. 

—  3  N.  I.  J.  R.  240 

See  Probate  (and  Administeation)— 
Administration  Bond.    3. 

s.  9  (6)  39  I.  L.  T.  R.  260 

See  Land  Purchase  Acts — Practice.  3. 

s.  11  [1916]  1  I.  R.  241 

See  Vendor  and  Purchaser — Title.  2. 
57  &  58  Vict.  c.  39,  ».  10  47  I.  L.  T.  R.  7 

See  Copyright.    2. 
57  &  58  Vict.  c.  41,  s.  1  IN.  I.  J.  R.  262 

See  Criminal  Law^Gbneral.    10. 

[1899]  2  I.  R.  310 

See  Criminal  Law — General.    9. 
57  &  58  Vict.  u.  43,  s.  12— Crown  Lands 

[1900]  2  I.  R.  259 

See   Land   Purchase   Acts — Superiob 

Interest.    62. 

57    &    58   Vict.    0     50,    Sched?— Statute    Law 

Revision  29  I.  L.  T.  R.  106 

See  Public  Protection  Act,  1893.    2. 

s.  1  35  I.  L.  T.  R.  122 

See  Land   Purchase   Acts — Reserva- 
tion.   1. 
57  &  58  Vict.  c.  57  41  1. 1.  T.  R.  206 

See  Diseases  op  Animals  Acts,  1894- 
1903.    2. 

44  I.  L.  T,  R.  106 
See  Carrier.    14. 

[1911]  2  I.  R.  56  ;  45  I.  h.  T.  R.  12 

See  Public  Health  Acts.    9. 

44  I.  L.  T.  R.  106 

See  Carrier.    14. 

s.  57  (4)  4  N.  I.  J.  R.  182 

See  Diseases  op  Animals  Act,  1894-1903. 
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57  &  58  Viot.  c.  60 — ^Merchant  Shipping  Act 

[1917]  2 1.  R.  6|09  ;  51  I.  L.  T.  R.  140 
See  Criminal  Law — Practice.  18. 

s.  79   (a)  (ii) 

4  N.  I.  J.  R.  102 
See  Practice  (Admiralty).    6. 

s.  174  (2)  43  I.  L.  T.  R.  123 

See  Workmen's  Compensation.    142. 

8.  419  (4)  [1904]  2  I.  R.  129 

See  Collision  at  Sea. 

— s.  458  [1906]  2  I.  R.  12,  52 

See  Ship — Cargo.    2. 

s.  515  [1901]  2 1.  R.  255, 261  ; 

34  I.  L.  T.  R.  201  ;   1  N.  I.  J.  R.  27 
See  Malicious  Injury.    28. 


1895. 

58  &  59  Vict.  c.  2  33 1.  L,  T.  R.  141 

See  Poor  Rate — Collector.    1. 
58  &  59  Vict.  u.  25 — ^Military  Lands  Provisional 
Orders  Conarmation      [1899]  1 1.  R.  87 

Seee    Lands    Clauses    Acts — Compul- 
sory Powers.    8. 
58  &  59  Vict.  0.  37,  ».  7  (1)        34  I.  L.  T.  R.  56 

See  Workmen's  Compensation.    102. 
B.  23  33  I.  L.  T.  R.  132, 164 

See  Workmen's  Compensation.  100.104. 
58    &  59  Vict.  0.  40,  s.  1        40  I.  L.  T.  R.  234 

See  Parliament — Election.     2. 
58  &  59  Vict.  c.  Ill — Lands  Clauses  (Taxation 
of  Costs)  [1905]  2  I.  R.  121 

See  Solicitor — Bill  of  Costs.    120. 


1896. 

59  &  60  Vict.  c.  8,  s.  3 — Payment  into  Court 

[1899]  1 1.  R.  6, 12 
See  Salvage.    2. 
59  &  60  Vict.  c.  19,  s.  8  [1903]  2 1.  R.  317  ; 

3  N.  I.  J.  R.  12 
See    Local    Government  —  Lunatic 
Asylum.    2. 
59  &  60  Vict.  c.  25— Collecting  Societies  and 
Industrial  Insurance   Companies   Act, 
1896  41  I.  L.  T.  R.  58 

See  Friendly  Society.    10. 

ss.  23,  31,  68,  94        48 1.  L.  T.  R.  35 

See  Friendly  Society.    8. 

88.  31  (1),  46,  68 

47  I.  L.  T.  R.  274,  277,  278 
See  Friendly  Society.    4,  5,  7. 

ss.  62,  84  47  I.  L.  T.  R.  148 

See  Policy  of  Insurance. 

8.  68  (5)  35  I.  L.  T.  R.  97 

See  Friendly  Society.    2. 
59  &  60  Vict.  0.  26,  s.  3  41  I.  L.  T.  R.  58 

See  Friendly  Society.    10. 

[1899]  2  I.  R.  209 

See  Insurance,  Policy  of.    7. 

s.  7  44  I.  L.  T.  R.  147 

See    Justices — Jurisdiction      (Petty 
Sessions).    7. 

— ss.  62,  84  47 1.  L.  T.  R.  148 

See  Insurance,  Policy  of.    8. 


59  &  60  Vict.  c.  44,  s.  1— Truck  Act  ' 

[1906]  2 1.  R.  405 
See  Master  and  Servant — ^Truck  Acts. 
1. 
59  &  60  Vict.  c.  47— Land  Law 

See  Cases  under  Land  Law  Acts. 

s.  1  (1)  (a)  (g) 

[1899]  2  I.  R.  453  ;  33  I.  L.  T.  R.  66 
See  Practice — Case  Stated.    1. 

a.  1  (4)  (5)  (6)  (8)  35  I.  L.  T.  R.  64 

See  Land  Law  Acts — Fair  Rent.    22. 

34  I.  L.  T.  R.  60  ;  35  I.  h.  T.  Ill  ; 
36  I.  L.  T.  R.  132, 134  ;  3  N.  I.  J.  R.  326 

See  Land  Law  Acts — Practice.    15. 
39  I.  L.  T.  R.  147 

See  Land  Law  Acts — Fair  Rent.    51. 


-  s   1  (4)  (8) 
sLandXawAots- 


32  I.  L.  T.  R.  38 

-Fair  Rent.    51. 


ss.  1,  7  32  I.  L.  T.  R.  77 

See  Land  Law  Acts — Fair  Rent.   26. 

s.  3  [1897]  2 1.  R.  352  ; 

31  I.  L.  T.  R.  577 

See  Land   Law  Acts — Character   of 

Holding.    119. 

8.  3  31  I.  L.  T.  R.  148 

'ee      Land      Law      Acts — Conjunct 

Tenants.    5. 

36I.L.T.R.95,135; 
[1903]  1 1.  R.  424  ;  2  N.  I.  J.  R.  192,  262 
See  Land  Law  Acts — Statutory  Term. 
6. 

[1910]  1  I.  R.  121  ;  44  I.  L.  T.  R.  57 

See  Land  Law  Acts — Resumption  by 
Landlord.    2. 

s.  3  [1916]  2  I.  R.  148 

See  Land  Law  Acts — Fair  Rent.    44. 


8.  3 


31  I.  L.  T.  R.  77 

AND   Tenant — ^Ulster 


See   Landlord 
Custom.    2. 

8.  3  (1)  [1912]  1  I.  R.  174 

See  Land  Law  Acts — Resumption   by 

Landlord.    4. 

88.  3,  10,  48,'50       34  I,  L.  T.  R.  53 

See  Land  Law  Acts — ^Tenant-for-Life 
AND  Remainderman.    2. 
8.  4  31  L  L.  T.  R.  116, 147, 163 

See  Land  Law  Acts — Statutory  Term. 
1,7,9. 

s.  5 

See  Cases  under  Land  Law  Acts  — 
Character  of  Holding. 

34  I.  L.  T.  R.  32 

See  Land  Law  Acts — Redemption  op 
Rent  (Ireland)  Act,  1891.    7. 

8.  5  (3)  31  I,  L.  T.  593 

See  Land  Law  Acts — Present  Tenant. 
23. 

8.  5 

See    Land     Law 
40. 


4  N.  I.  3.  R.  214 

Acts — Fair    Rent. 
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59  &  60  Vict.  0.  47,  8.  5  38  I.  L.  T.  R.  154  ; 

39  I.  L.  T.  R.  129,  217 

See  Land  Law  Acts — Futtteb  Tenant. 
18. 

s.  5  (1)  (b)      [1897]  2  I.  R.  39,  477  ; 

31 1.  L.  T.  R.  28,  93 
See  Landlord  and  Tenant — ^Lbase.  14. 

s.  5  (1)  (o)  (li)      [1912]  1 1.  R.  445  ; 

48  I.  L.  T.  R.  189 
iSee  Land  Law  Acts — Faik  Rent.    36. 

B.  5  (1)  38  I.  L.  T.  R.  227 

See  Land  Law  Acts — Faie  Rent.    45. 
a.  5  33  I.  L.  T.  R.  134 

See  Land  Law  Acts — Sbpabation  of 
Holding.    5. 

8.  5  (2)     34  I.  L.  T.  R.  89,  91,  106  ; 

[1900]  2  I.  R.  539 
See  Land  Law  Acts — Sepabation  of 
Holding.     1, 4. 

[1899]  2  I.  R.  99 

See  Land  Law  Acts— Separation   or 

Holding.    3. 

—  36 1.  L.  T.  R.  214 ;  3  N.  I.  J.  R.  165 
See  Land  Law  Acts — Practice.     13. 

ss.  5  (2),  7  (3) 
[1898]  2  I.  R.  147, 153;  31 1.  L.  T.  R.  59 
See  Land  Law  Acts — Redemption  of 
Rent  (Ireland)  Act,  1891.    8. 

s.  5  (2)  [1899]  2  I.  R.  99 

See  Land   Law  Acts— Separation   of 
Holding.    2. 

—  36  L  L.  T.  R.  118;  2  N.  I.  J.  R.  263 
See  Land  Law  Acts — Practice.    24. 

—  s.  5  (3)  33  I.  L.  T.  R.  136  ; 
37  I.  L.  T.  R.  25  ;  3  N.  I.  J.  R.  138 

See  Land  Law  Acts — ^Conjunct  Ten- 
ants.    1,    2. 

ss.  5,  7,  11  [1902]  1  I.  R.  410  ; 

35  L  L.  T.  R.  229 

See  Land  Law  Acts — Sub-letting.    6. 

— —  ss.  5,  10,  50  39  I.  L.  T.  R.  177 

See  Land   Law   Acts — Character   of 

Holding.    28. 

8.  6— Land  Law     [1907]  1  I.  R.  363 

See   Land   Law   Acts — Character   of 
Holding.    120. 

8.  6,  50  30  I.  L.  T.  R.  152 

See   Land   Law  Acts — Pending   Pro- 
ceedings. 

33  I.  L.  T.  R.  138 

See   Land   Law   Acts — Character   of 

Holding.    118. 

8.  7  32  I.  L.  T.  R.  147  ; 

35  I.  L.  T.  R.  24 
Acts — Sub-letting. 


Law 


See   Land 
20. 

s.  7  (1)  [1903]  1  I.  R.  58  ; 

35  I.  L.  T.  R.  119  ;  36  I.  L.  T.  R.  166 

See  Land  Law  Acts — -Redemption  of 
Rent  (Ireland)  Act,  1891.    2. 

s.  7  (1)  31  I.  L.  T.  R.  Ill,  229 

See  Land  Law  Acts — Sub- letting.    4, 
14. 

36  I.  L.  T.  R.  64 

See  Land  Law  Acts — Sub-letting.    5. 

—  35  I.  L.  T.  R.  24 
See  Land  Law  Acts — Sub-letting.    3. 


59  &  eOViot.  0.  47,  8.  7(1)(6) 

[1899]  2  I.  R.  299 
See  Land  Law  Acts — Sub-letting.   10. 

8.    7   (1)  2  N.  I.  J.  R.  78 

See  Land  Law  Acts— Present  Tenant, 
27. 

., . 35  I.  L.  T.  R.  119 

See  Land  Law  Acts — Present  Tenant. 
2. 

8.  7  (2)  31  I.  L.  T.  R.  44 

See  Land — ^Action  for  Recovery  of.  7. 
-^ . B.  7 — Land  Law — Bona  fide  Occupa- 
tion [19173  1  I-  K- 145 
See  Land   Law   Acts — Character   of 
Holding. 

s.    7    (3)— Land   Law   Act,    1896— 

Sub-tenancies  created  by  lessee 
[1916]  1 1.  R.  104  ;  50 1.  L.  T.  R.  129 
See  Land  Law  Act — Fair  Rent.    81. 

-^ ss.  7,  11       35  I.  L.  T.  R.  182,  184 

See  Land  Law  Acts — Sub-letting.   10. 

s.  10  1  N.  I.  J.  R.  272 

See  Land  Law  Acts — ^Arrears  or  Rent. 

ss.  10,  17,  18  39  I.  L.  T.  R.  195 

See  Land    Law    Acts  —  Tenant-foe- 
LiFE  AND  Remainderman.    1. 

S8.  10,  17  35  I.  L.  T.  R.  134 

See  Land  Law  Acts — Future  Tenant. 
14. 

8S.  10,  17,  18       [1899]  2  I.  R.  662  ; 

32  I.  L.  T.  449 
See  Land  Law  Acts — Future  Tenant. 
4. 

SS.  10,  50    33  I.  L.  T.  R.  51,  53,  note 

See  Land  Law  Acts — Present  Tenant. 
14. 

s.  11  33  I.  L.  T.  R.  88 

See  Land  Law  Acts — Sub-lbtteng.   18. 

s.  12  [1904]  2  I.  R.  182  ; 

37  I.  L.  T.  R.  172,  217 
See   Lanblord    and    Tenant — Action 
FOR  Recovery  of  Land.    15. 

52  I.  L.  T.  R.  61 

See  Landlord  and  Tenant — ^Rent.   14. 

[1900]  2  I.  R.  136  ; 

33  I.  L.  T.  R.  162 
See   Landlord    and    Tenant — Action 
FOR  Recovery  of  Land.    3. 

3  N.  I.  J.  R.  52 
See    Landlord    and    Tenant — ^Action 
FOR  Recovery  of  Land.    11. 

41  I.  L.  T.  69 

See  Land  Law  Acts — Practice.    22. 

[1903]  2 1.  R.  331; 

36  I.  L.  T.  R.  233  ;   3  N.  I.  J.  R.  49 

See   Landlord    and    Tenant — ^Action 
for  Recovery  of  Land.    28. 

31  I.  L.  T.  R.  154 

See    Practice — Writ    Specially    In- 
dorsed.   5. 

8.12(1)  (2)      [1915]  2 1.  R.  195, 208; 

49 1.  L.  T.  R.  57, 128 

See  Land  Law  Acts — AtfTiON  fob  Rent. 

88.  12,  15,  50  (2)       31  I.  L.  T.  R.  91 

See  Lan£  Law  Acts — Present  Tenant. 

32. 
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69  &  60  Viot.  0.  47,  s.  12  (2)  [1904]  2  I.  R.  182  ; 
37  I.  L.  T.  R.  172,  217 

See    Landlord    and    Tenant — Rbnt. 
11. 

ss.  12,  50  (2)         30  I.  L.  T.  R.  147 

See  Land  Law  Acts — ^Present  Tenant. 
11, 

8.  16 

See    Landlord    and    Tenant — ^Eent. 

9,  10. 
See  County  Court — Jurisdiction.    19. 

[1905]  1 1.  R.  401  ;  38 1.  L.  T.  R.  173 

See  Land  Law  Acts^ale   ot  Ten- 
ancy.   39. 

[1897]  2  I.  R.  112,  116  ; 

30  I.  L.  T.  R.  142 
See   Landlord    and   Tenant — Action 
FOR  Recovery  op  Land.    34. 

[1905]  1  I.  R.  401  ; 
38  I.  L.  T.  R.  173 
ee  Vendor  and  Purchaser  —  Con- 
ditions OF  Sale.    3. 
—  [1906]  2  I.  R.  79  ; 

40  I.  L.  T.  R.  41 
'ee  Land  Law  Acts — ^Pair  Rent.    34. 
[1903]  2  I.  R.  503  ; 
37  I.  L.  T.  R.  85  ;  3  N.  I.  J.  R.  162 
See   Landlord    and    Tenant — Action 
FOR  Recovery  of  Land.    6. 

[1898]  2  I.  R.  761 

See  Landlord   and   Tenant  —  Rent. 
9. 

s.  17  [1910]  1  I.  R.  167  ; 

[1906]  1  L  R.  1  ;  38  I.  L.  T.  R.  154 
See  Land  Law  Acts — Subdivision.    1. 

33  I.  L.  T.  R.  162 

See  Land  Law  Acts — Present  Tenant. 
20. 

33  I.  L.  T.  R.  152 
See  Land  Law  Acts — Fair  Rent.     8. 

ss.  17,  18  44  I.  L.  T.  R.  247 

See  Land  Law  Acts — Future  Tenant. 

12.      • 

s.  18  31  I.  L.  T.  R.  126 

See   Land   Law  Acts — Character   of 
Holding.    114. 

37  I.  L.  T.  R.  27,  93, 193 

;See  Land   Law   Acts — Present   Ten- 
ancy.   2,  9,  34. 

36  I.  L.  T.  R.  74 

See  Land  Law  Acts— Present  Tenant. 

22. 

'  32  I.  L.  T.  R.  148  ; 

35  I.  L.  T.  R.  154,  155 
See  Land  Law  Acts — Present  Tenant. 
7. 

"•  1  N.  I.  J.  R.  247 

iSfee  Land  Law  Acts — ^Future  Tenant. 
11. 

44  I.  L.  T.  R.  Ill 

See  Land  Law  Acts — ^Future  Tenancy. 

15. 

s.  19  [1897]  2  I.  R.  39,  477  ; 

31  I.  L.  T.  R.  28,  93 
See   Landlord    and    Tenant — Lease. 
14. 


59  &  60  Viot.  u.  47,  b.  19        [1898]  2  I.  R.  378- 
See  Land  Law  Acts— Sale  op  Tenancy. 
30. 

31  I.  L.  T.  R.  112 

See  Land— Action  for  Recovery  of.. 
12. 

33  I.  L.  T.  R.  164  ; 

[1897]  2  I.  R.  35  ;  30  I.  L.  T.  R.  169 
-See  Land  Law  Acts— Sale  of  Tenancy. 
24,  26. 

■ —  8.  21  [1906]  1  I.  R.  1  ; 

38 1.  L.  T.  R.  154 ;  39  L  L.  T.  R.  128, 219 
See  Land  Law  Acts— Present  Tenant- 
3. 

s.  22  31  I.  L.  T.  R.  162  ; 

32  I.  L.  T.  R.  72 
See  Land  Law  Acts- Practice.      32,. 
34. 

s.  26  [1910]  1  I.  R.  139 

See  Mortgage  (General).    49. 

—  8.  30  (1)       [1911]  1  I.  R.  444,  447  ; 

45  L  L.  T.  R.  221 

See  Land   Purchase  Acts — Advance. 

21. 

8.  31  [1900]  1  I.  R.  151 

See   Land    Purchase   Acts — Supekiok 

Interest.    49. 

31  L  L.  T.  R.  65 

See   Land   Purchase   Acts — Superior 

Interest.    89. 

31  I.  L.  T.  R.  121 

See  Land   Purchase   Acts — Reserva- 
tion.   2. 

See  Land   Purchase   Acts — Superior 
Interest.     1,  4. 

s.  31  (1)  (8)  [1897]  1  I.  R.  321 

See   Land   Purchase   Acts— Superior 
Interest.     12. 

s.  31  (1)  [1913]  2  I.  R.  210 

;See   Land    Purchase   Acts — Superior 
Interest.    28. 

8.  31  (1)  (2)  (8)        [1903]  1 1.  R.  41  ; 

36  I.  L.  T.  R.  213  ;  3  N.  I.  J.  R.  64 
See  Land   Purchase   Acts — Superior 
Interest.    75. 

8.  31    (1)  (3)    (8)— Land  Law  (Ir.> 

Act,  1896  [1917]  1  I.  R.  270 

See   Land   Purchase   Acts — Superior 
Interest.    70. 

31   (1)    (3)    (4)    (5)    (8)— Land 
Law  (It.)  50  I.  L.  T.  R.  141 

See  Land   Purchase   Acts — Superior 
Interest.    17. 

s.  31  (2)  35  I.  L.  T.  R.  122 

See  Land   Purchase  Acts — ^Reserva- 
tion.   1. 

8.  31  (3)  [1912]  1  I.  R.  179 

See   Land   Purchase   Acts — Superior 
Interest.    3. 
88.  31  (4),  33  (4) 

[1908]  1 1.  R.  452  ;  42 1.  L.  T.  R.  182 
See  Land    Purchase   Acts — Superior 
Interest.    54. 

ss.  31  (1)  (8),  40     [1897]  1  I.  R.  476 

See'  Land   Purchase   Acts — Superior 
Interest.    79. 
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©9  &  60  Vict.  c.  47,  s.  31  (5) 

[1914]  1 1.  R.  96, 101  ;  48 1.  L.  T.  R.  14 
See   Land   Puechasb   Acts — Supekior 
Interest.    20. 

34  I.  L.  T.  R.  95 

See   Land   Purchase   Acts— Superior 
Interest.    57. 

s.  31  (8)  34  I.  L.  T.  R.  93 

See   Land   Purchase   Acts — Superior 
Interest.    80. 

SB.  31,  40  [1897]  1 1.  R.  444  ; 

31  I.  L.  T.  R.  109 
jSee   Land   Purchase   Acts — Superior 
Interest.    77. 
s.  32  44  I.  L.  T.  R.  29 

See  Parliament — Franchise.    24. 

s.  32  (3)  42  I.  L.  T.  R.  16,  122 

See    Land    Purchase    Acts — Vesting 
Order.    8. 

44  I.  L.  T.  R.  160 

See    Land    Purchase    Acts — Vesting 

Order.    5. 

[1912]  1  I.  R.  212,  215,  473 

See  Land  Purchase    Acts — Practice. 

7. 
See  Land  Registry.    32. 

[1912]  1  I.  R.  212,  215  ; 

46  I.  L.  T.  R.  51 

See  Land   Purchase  Acts — Practice. 

7. 
See  Land  Registry. 

s.  32  (4) 

See  Land  Registry. 


29 

[1910]  1  I.  R.  23 
52. 

49  I.  L.  T.  R.  71 

49. 

33  I.  L.  T.  R.  69 
3. 

49  I.  L.  T.  R.  71 

49. 

43  I.  L.  T  R.  230 


See  Land  Registry. 

s.  32  (4) 

See  Land  Registry. 

s.    32   (4) 

See  Land  Registry. 

ss.  32,  34 

See    Land    Purchase    Acts — ^Vesting 
Order.    6. 

s.  33  (1)  39  I.  L.  T.  R.  226  ; 

5  N.  I.  J.  R.  238 
See  Trustee — Appointment.    2. 

s.  33  (1)  [1904]  1  I.  R.  237 

See  Land  Purchase  Acts  —  Trustee. 
3. 

[1909]  1  I.  R.  169  ; 

43  I.  L.  T.  R.  142 
See  Land  Purchase  Acts — ^Trustee.    1. 

s.  33  (4)  [1902]  1 1.  R.  364  ; 

34  I.  L.  T.  R.  212 
See   Land    Purchase   Acts— Superior 
Interest.    51. 

[1903]  1  I.  R.  142 

iSee  Land  Purchase  Acts.    52. 

[1907]  1  I.  R.  190,  311  ; 

41  I.  L.  T.  R.  90 
See     Land     Law     Acts  —   Superior 
Interest.    53. 

41  I.  L.  T.  R.  16 
See  Land   Purchase  Acts — ■Distribu- 
tion op  Purchase-money.    8. 

s.  34  [1898]  2  I.  R.  532  ; 

[1900]  2  I.  R.  664 
jSee  Easement.    3- 


59  &  60  Viot.  0.  47,  b.  34         43  I.  h.  T.  R.  231 
See    Land    Purchase    Acts — Vesting 
Order.    2. 

[1908]  1  I.  R.  202 

See  Turbary.    6. 

[1918]  2  I.  R.  1  ; 

52  I.  L.  T.  R.  77 
See  Land  Purchase  Acts — Prb-existiko 
Privilege.    1. 

8.  34  (1)  35  I.  L.  T.  R.  196 

See  Land  Purchase  Acts — Pre-existing 
Privilbge.    3. 

s.  34  (3)  [1898]  1  I.  R.  272 

See  Easement.     6. 

s.  35  41  I.  L.  T.  R.  163 

See  Land  Purchase  Acts — Interest  on 
Purchase-money.    6. 

43  I.  L.  T.  R.  260 
See  Land  Purchase  Acts. — Bonus.    8. 

48  I.  L.  T.  R.  193 

See  Landlord  and  Tenant — Use  and 

Occupation. 

[1908]  2  I.  R.  46  ; 

41  I.  L.  T.  R.  201 

See  Land  Purchase  Acts — Arrbabs  op 
Rent.    7. 

42  I.  L.  T.  R.  248 

See  Land  Purchase  Acts — Arrears  op 

Rent.     6. 

[1910]  1  I.  R.  231  ; 

44  I.  L.  T.  R.  113 
See  Land  Law  Acts — Sale  op  Tenancy. 

10. 

46  I.  L.  T.  R.  330 

See    Land    Purchase    Acts — ^Arrears 

of  Rent.    8. 
s.  35  (1)       [1910]  1  I.  R.  334,  342  ; 

44  I.  L.  T.  R.  169 
See  Land  Purchase  Acts — Jurisdiction 

3. 

41  I.  t.  T.  R.  64 

See  Land  Pubchase  Acts — Arrears  of 

Rent.    1. 

[1912]  1  I.  R.  38  ; 

45  I.  L.  T.  R.  276 
See  Land  Purchase  Acts — Bonus.    34. 

s.  35  (2)  34  I.  L.  T.  R.  146 ; 

1  N.  I.  J.  R.  24 
See   Land    Purchase   Acts — Interest 
ON  Purchase- money.     1. 

40  I.  L.  T.  R.  13 

See  Land  Purchase  Acts — ^Interest  on 

Purchase-money.    7. 

[1909]  1  I.  R.  63,  66,  157,  164  ; 

43  I.  L.  T.  R.  47,  160 

See  Land  Purchase  Acts — Interest  in 
Lieu  of  Rent — Land  Purchase 
Acts — ^Arrears  of  Rent.    9. 

8-  37  (1)  33  I.  L.  T.  R.  64 

See  Land  Pueohase  Acts — Superior 
Interest.    41. 

[1914]  1 1.  R.  302 

See  Land   Purchase  Acts — Superior 

Interest.    87. 

s.  38  (3)  [1912]  1 1.  B.  493  ; 

46 1.  L.  T.  R.  201 
See  Land  PtrROHASE  Acts — Sub-division. 
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59  &  60  Viot.  0. 47,  s.  40  [1904]  1 1.  R.  388 

See  PoixowiNQ  Assets.    1. 

See  Land  Ppkohasb  Acts — Salb   by 
Land  Judge.    1-20. 

-  31  I.  L.  T.  R.  118 
iSee  Land  Judobs'  Court — Petition. 

41  I.  L.  T.  R.  206 

See  Land  Pueohasb  Acts — Estate. 

[1910]  2  I.  R.  626,  634 
See  Tenant  Pueohasbr. 

34  I.  L.  T.  R.  42 

See  Land   Pueohasb   Acts — Superior 

Interest.    81. 

33  I.  L.  T.  R.  97 

iSee  Land  Law  Acts — Practice.    25. 

s.  42  33  I.  L.  T.  R.  106 

See  Land  Law  Acts — ^Redemption  of 
Rent  (Ireland)  Act,  1891.    24. 

s.  49  32  I.  L.  T.  R.  118 

See  Landlord    and   Tenant — Ulster 
Custom.    1. 

s.  50  [1899]  2  I.  R.  369,  372 

See  Land  Law  Acts — Fair  Rent.    71. 

s.  50  (1)  [1897]  2  I.  R.  89,  477  ; 

31  I.  L.  T.  R.  28,  93 
See  Landlord  and  Tenant — Lease.  14. 
s.  50  (4)  [1912]  1 1.  R.  212,  215 

See  Land  Purchase  Acts.    7. 
See  Land  Registry.  29. 

as.  84,  85,  86  [1910]  1 1.  R.  363 

See  Intestates  Estate  Act,  1890.    1. 

[1907]  1 1.  R.  180  ;  41 1.  L.  T.  R.  33 
See  Land   Law  Acts — Character  op 
Holding.    95. 

38  I.  L.  T,  R.  14 

See  Land  Law  Acts — Present  Tenant. 

31. 

[1909]  2 1.  R.  503;  43 1.  L.  T.  R.  19 
See  County  Court — Practice.    73. 
59  &  60  Viot.  0.  53,  s.  1  (5)      42  I.  L.  T.  R.  126 
See  Labourers  (Ireland)  Acts.    2. 

s.  3  [1898]  1 1.  R.  390 

See    Lands    Clauses    Acts — Compul- 
sory Powers.    4. 

-  46  I.  L.  T.  R.  11 
See  Labourers  (Ireland)  Acts.    44. 

[1898]  1  I.  R.  390 
See  Lands  Clauses  Acts — Compulsory 
Powers.    4. 

ss.  3,  5 

[1913]  2  I.  R.  193  ;  46  I.  L.  T.  R.  159 

See  Labourers  (Ireland)  Acts.    45. 
s.  4  [1909]  1 1.  R.  367  ; 

[1911]  1  I.  R.  467  ;  44  I.  L.  T.  R.  45 
See  Labourers  (Ireland)  Acts.    29. 

s.  11  [1909]  1 1.  R.  212, 301  ; 

43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62, 

8.  26  38  I.  L.  T.  R.  78 

See  Public  Health  Acts.    1. 

s.  34.  [1900]  1  I.  R.  33 

See  Labourers  (Ireland)  Acts.    12. 
59  &  60  Viot.  0.    54,   s.   2  —  Public    Health 
(Ireland)  Aot,  1896 
See     Local     Government — Sanitary 
Authority. 


59  &  60  Viot.  0.  54,  s.  15        47  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    43. 
59  &  60  Viot,  0.  ooxlix— Londonderry  Improve- 
ment [1899]  2 1.  R.  247  i 
32  I.  L.  T.  R.  17& 
See  Market.    7. 


1897. 

60  &  61  Viot.  0.  17 — Judicature  (Ireland) 

[1899]  2  I.  R.  21* 
See  Poor  Rate — Exemption.     13. 
60  &  61  Viot.  c.  20  [1898]  2  I.  R.  508  ; 

35  I.  L.  T.  R.  99  ;  1  N.  I.  J.  R.  165- 
See  Sherieb.     10,  11. 

60  &  61  Viot.  0.  30— Police  (Property)  Act,  1897, 
s.   1  [1916]  2  1.  R.  616  ; 

50  I.  L.  T.  R.  191 
See  Criminal  Law — Practice.    14. 

[1908]  2  L  R.  6» 

See  Justices  —  Jurisdiction  (Petty 
Sessions).    109. 

s.  1  44  I.  L.  T.  R.  135 

See   Justices  —  Jurisdiction     (Petty 
Sessions).    32. 
60  &  61  Vict.  c.  37 

See  Cases  under  Workmen's  Compensa- 
tion. 88,  93,  98,  99,  100,  104,  114, 
119,  132,  137.  139,  140,  152. 

4  N.  I.  J.  R.  54 

See  Workmen's  Compensation.    38. 

'/ 4  N.  I.  J.  R.  235 

See  Workmen's  Compensation.     91. 
[1902]  2 1.  R.  504, 518  ; 

36  I.  li.  T.  R.  130  ;  2  N.  I.  J.  R.  208. 
See  Negligence.    61. 

40  I.  L.  T.  R.  190,  250 

See  Workmen's  Compensation  Act. 
105,  141. 

[1907]  2  I.  R.  104  ;  41  I.  L.  T.  R.  S. 

See  Workmen'  s  Compensation  Act.    81.. 
s.  1  (2)  (5)  36  I.  L.  T.  R.  216 

See  Negligence.     30. 
[1902]  2 1.  R.  504, 518  ; 

36  I.  L.  T.  R.  130  ;  2  N.  I.  J.  R.  208 
See  Negligence.    61. 

. s.  1  (4)  3  N.  I.  J.  R.  243 

See  Workmen's  Compensation.    31. 

s.  7  [1906]  2  I.  R.  135  ; 

40  I.  L.  T.  R.  19 
See  Workmen's  Compensation.    88. 

2  N.  I.  J.  R.  245 

See  Workmen's  Compensation.    92. 

s.  7  (2)  [1903]  2  I.  R.  522  ;. 

37  I.  L.  T.  R.  209  ;  3  N.  I.  J.  R.  254 
See  Workmen's  Compensation.    97. 

33  1.  L.  T.  R.  36,  123, 132 

See  Workmen's  Compensation.  98,  99, 
100. 

s.  12  39  L  L.  T.  R.  12a 

See  Workmen's  Compensation.    154. 
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60  &  61  Vict,  0.  37.  s.  65    [1918]  1  /.  B.  371  ; 

52  1.  L.  1.  K.  D» 

See  DiTBLiN  Police  Disteiot— Police 

Soh.  II.,  par.  9— Residence 

41  I.  L.  T.  H.  12 
See  Workmen's  Compensation.    114. 
■60  &  61  Viot.  0.  66— Supreme  Court  of  Judicature 
1  N.  X.  J.  H.  180,  231 
See  Bankbottcy— Ceibb. 

g.  4         46  I.  L.  T.  K.  254 

See  Contempt  of  Couet.  1. 

s    5  [1898]  2  I.  B.  300  ; 

32  I.  L.  T.  R.  69 
See  Practice  (Matrimonial)  —  New 
Teial  Motion. 

s.  6  [1912]  2  I.  B.  147 

See    Peactiob    (Admiralty).     1. 
60  &  61  Vict.  u.  121  [1900]  2  I.  R.  88 

See  Waterworks.    1. 
60  &  61  Vict.  c.  cci— D.  &   S.  E.  Railway  Act, 
1897  43  I.  L.  T.  R.  104 

See  Railway— Separate  Undertaking. 


61  & 


61  & 


61  & 
61  * 
61  & 


1898. 

62  Vict.  c.  2,  s.  1  (2)        43  I.  L.  T.  B.  97 
See  Parliament — Franchise.     106. 

48  I.  L.  T.  R.  170 

See  Local  Government — Franchise.  3. 
62  Vict.  c.  17  4  N.  I.  J.  R.  110 

See  Local  Govbenment — Oeeicer.    14. 

s.  16  42  I.  L.  T.  R.  154 

See  Solicitor — ^Apprentice.    9. 

8.  25  (2)  31  I.  L.  T.  57 

See  Solicitor — ^Apprentice.    8. 

ss.  34,  35  [1915]  1  I.  R.  152 

See  Solicitor— Misconduct.    2. 

s.  48  [1905]  2  I.  R.  62  ; 

38  I.  L.  T.  R.  213 
See  Solicitor — Cebtipioate.    11. 

[1905]  2 1.  R.  62  ;  38 1.  L.  T.  R.  213 

See  Solicitor— CERTmcATE.    11. 
62  Vict.  c.  26,  B.  1 — Companies 

[19011  1  I-  B.  340 
See  Company — Piling  of  Contract. 
62  Vict.  0.  36,  ss.  4,  7 — Criminal  Evidence, 
1898  47  I.  L.  T.  R.  154 

See  Criminal  Law — Evidence.    10. 
62  Viot.  c.  37 — Local  Government   (Ir.) 
Act,  1898  37  I.  L.  T.  R.  77  ; 

2  N.  I.  J.  R.  291  ;  3  N.  I.  J.  R.  188 
See  Poor  Rate — Procbdttre.     7. 

[1918]  2  I.  R.  20 

See  Malicious  Injury.    3. 

s.  5  (1) 

[1912]  2  I.  R.  310  ;  46  I.  L.  T.  R.  139 
See  Malicious  Injury.     22. 

[1917]  2  I.  R.  477;  52  I.  L.  T.  R.  181 

See  Local  Government — Officer.    1. 

[1917]  2  I.  R.  1 

See  Local  Government — Auditor.    2. 

[1900]  2  I.  R.  304 

See  Criminal  Law — General.    21. 

[1913]  2 1.  R.  55;  46  I.L.T.  R. 224.277 

See  Local  Government — Election.    8. 


61  &  62  Vict,  c  37  48  I.  h.  T.  R.  83 

See  Local  Government— Rates.    3. 
5  N.  I.  J.  R.  77, 135 

See  Local  Government — Officer.    7. 

B    4  [1902]  2 1.  R.  538  ; 

36I.L.T.R.210;  2  N.  I.  J.  R.  89 

See  Highway.     19. 
ss.  4,  27,  82  [1908]  2  I.  R.  101 

See  Local  Government — Roads.   42. 

ss.  4,  72         [1905]  2  I.  R.  415, 542  ; 

1  N.  I.  J.  R.  179, 180 

See  Negligence.     13. 
s.  5  [1915]  2  I.  R.  85 

;^ce  Malicious  Injury.    18. 
33  I.  L.  T.  R.  87,  114,  176 

See  Malicious  Injury.    6,  16,  76. 
34  I.  L.  T.  R.  11,  76 

See  Maiming — Compensation  for.  9,  20. 
1  N.  I.  J.  R.  284 

See  Malicious  Injury.    36. 
3  N.  I.  J.  R.  185 

See  Malicious  Injury.    46. 
3  N.  I.  J.  R.  181 

See  Malicious  Injury.    59. 
[1903]  21.  R.  541  ;  3  N.  I.  J,  R.  313 

See  Malicious  Injury.    8. 
31  I.  L.  T.  R.  52 

See  Malicious  Injury.    33. 

34  I.  L.  T.  R.  165 

See  Maiming — Compensation  for.    6. 

[1900]  2 1.  R.  593  ;  34  I.  L.  T.  R.  105 

See  Malicious  Injury.    9. 

__  34  I.  L.  T.  R.  116 

See  Malicious  Injury.    75. 

35  I.  L.  T.  R.  104,  176,  242 

See  Malicious  Injury.     10.  13,  49. 

[1903]  2  I.  R.  445  ; 

36  I.  L.  T.  R.  42  ;   2  N.  I.  J.  B.  98 

See  Maiming — Compensation  for.    1. 

39  I.  L.  T.  R.  184 

See  Malicious  Injury.    14. 

2  N.  I.  J.  B.  288 

See  Malicious  Injury.       21. 

s.  40  I.  L.  T.  B.  132 

See  Malicious  Injury.    84. 

42I.L.T.R.71,197 

See  Maiming — Compensation  for.  5, 47. 

[1909]  2  I.  R.  125  ;  43 1.  L.  T.  R.  29 

See  Malicious  Injury.     34. 

[1910]  2 1.  R.  25, 29,  666  ; 

44  I.  L.  T.  R.  45,  239 

See  Malicious  Injury.    15,  23,  32. 

46  I.  L.  T.  R.  207 

See  Malicious  Injury.    88. 

[1912]  2 1.  R.  310;  46  I.  L.  T.  R.  139 

See  Malicious  Injury.    22. 

47  I.  L.  T.  R.  98,  119 

See  Malicious  Injuey.    50,  89. 

47  I.  L.  T.  R.  302 

See  Malicious  Injuey.    86. 

48  I.  L.  T.  R.  205 

See  Malicious  Injury.    41. 

51  I.  li.  T.  R.  114 

See  Malicious  Injury.    53. 
s.  5  (1)  45 1.  L.  T.  R.  169 

See  Malicious  Injury.    85. 
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451  &  62  Vict.  0.  37  48  I.  L,  T.  R.  58 

See     Local     Govbenmbnt — Malicious 
Injury.    30. 

s.  5  (7)  35 1.  L.  T.  R.  110  ; 

1  N.  I.  J.  R.  107 
See  Malicious  Injury.    57. 

43  I.  L.  T.  R.  9 

See  Malicious  Injury.    79. 

SB.  5,  21   [1901]  2  I.  R.  1,  255,  261  ; 

34 1.  L.  T.  R.  71, 118, 201  ;  1  N.  I.  J.  R.  201 
See  Malicious  Injury.    28,  44. 

ss.  5,  27  (1)  (b),  28,  43,  45,  46  (2), 

51,  53         30  I.  L.  T.  R.  128 
See   Poor  Rate — Collector.  2. 

ss.  5,  80  [1908]  2 1.  R.  178  ; 

42  I.  L.  T.  R.  4 
See  Malicious  Injury.    27. 

s.  6  33  I.  L.  T.  R.  177 

See  Parliament — Franchise.    157. 

SB.  6,  33,  51    38  I.  L.  T.  R.  239  ; 

39  I.  L.  T.  R.  270 
See  Local  Government — Rates.  12. 
ss.  6  (a),  28,  46,  83  (7),  121 

49  I.  L.  T.  R.  167 
See  Local  Government — Officer.  4. 

SB.  8,  27  (1)  (8)        38  I.  L.  T.  R.  56 

See  Local  Government — Roads.    15. 

B.  9  36  I.  L.  T.  R.  228  ; 

3  N.  I.  J.  R.  73 
See  Limitations,  Statute  of — Personal 
Action.     22. 
— [1917]  2  I.  R.  174,  200  ; 

50  I.  L.  T.  R.  213 
See  Local  Government — Audit.     6. 

■  BS.  9  (6),  84  (b)     48  I.  L.  T.  R.  103 

See  District  Lunatic  Asylum.    1. 

^  ss.  9,  64,  84  [1918]  1  I.  R.  211  ; 

52  I.  L.  T.  R.  122 
See  Local  Government — Audit.    2. 

•  s.  9  (9)       [1909]  2  I.  R.  276,  284  ; 

41  I.  L.  T.  R.  233  ;  43  I.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

36 1.  L.  T.  R.  28;  2  N.  L  J.  R.  67 

See   Local   Government   —   Lunatic 
Asylum. 

10  [1903]  2  I.  R.  317  ; 

3  N.  I.  J.  R.  12 
See   Local   Government   —   Lunatic 
Asylum.    2. 

s.  10  (3)  34  I.  L.  T.  R.  218  ; 

1  N.  I.  J.  R.  79 

See  Lands  Clauses  Acts — Compulsory 
Powers.    5. 

8.  11  [1917]  2  1.  R.  477 

See  Local  Government — Officer.    1. 
— -  B.  14         [19131  2  I.  R.  142,  171  ; 
'  46  I.  L.  T.  R.  259 
See  Local  Government — Rates.    20. 

s.  15  [1901]  2  1.  R.  93 

See  Quo  Warranto.    2. 

[1903]  2 1.  R.  324  ; 

37  L  L.  T.  R.  12  ;   38  I.  L.  T.  R.  44  ; 

3  N.  L  J.  R.  16  ;    4  N.  I.  J.  R.  74 
See     Local     Government  —  County 
Infirmary.    1,  2. 
B.  17  [1911]  2  1.  R.  535 

See  Local  Government — Audit.    10. 


61  &  62  Vict.  u.  37,  ss.  23  (3)  (a),  (1)  (6) 

[1915]  2  I,  R.  375 
See  Local  Government — Election.  15. 

s.  26  [1903]  2  I.  R.  101  ; 

36  I.  L.  T.  R.  223  ;  3  N.  I.  J.  R.  1 
See  Justices — Disqualification.     19. 

34  I.  L.  T.  R.  9 

See  Justices — Disqualification.    21. 

B.  30  [1900]  2  I.  R.  547  ; 

34  I.  L.  T.  R.  124 
See   Local   Government   —   Medical 
Officer.    14. 

SB.  42,  115  (19)      35  I.  L.  T.  R.  71  ; 

1  N.  I.  J.  R.  71 
See  Local  Government   —  Existing 
Officer.    18. 
SB.  43,  65  (2)  [1910]  2  I.  R.  543 

See  Rb-Valuation. 

- —  ss.  44,  57        [1904]  2  I.  R.  270,  283; 
38  I.  L.  T.  R.  33  ;   4  N.  I.  J.  R.  62 
See  Local  Government — Contribution. 
3. 

B.   44  [1914]  2 1.  R.  489  ; 

48  I.  L.  T.  R.  196,  225 
See  National  Insurance.    5. 

ss.  45,  46,  51      38  I.  L.  T.  R.  205  ; 

4  N.  I.  J.  R.  205 
See  Local  Government — Rates.     32. 

s.  45  (2)  5  N.  I.  J.  R.  246 

See  Local  Government — Rates.    33. 

s.  46  35  I.  t.  T.  R.  35  ; 

1  N.  I.  J.  R.  83 
See  Poor  Rate — Procedure.    3. 

ss.  46  (1),  51  (6) 

[1905]  2  I.  R.  154  ;  38  I.  L.  T.  R.  207 
See  Local  Government — Rates.    25. 

B.  47  40  I.  L.  T.  R.  57 

See  Local  Government — Rates.    9. 

BS.  47,  57,  80       [1908]  2  I.  R.  160  ; 

42  I.  L.  T.  R.  3 
See  Baronial  Guarantee.    1. 

SB.  47,  65,  80     [1912]  1 1.  H.  104, 120 

See  Local  Government — Rates.    26. 

ss.  47,  57  41  I.  L.  T.  R.  214 

See  Local  Government — Rates.    6. 

ss.  48(1),  (2),  49       [1909]  2  L  R.  199 

See  County  Council. 

s.  51  [1905]  2  I.  R.  154  ; 

38  I.  L.  T.  R.  207 
See  Local  Government — Rates.    25. 

ss.  51  (6),  (7),  80 

38  I.  L.  T.  R.  218  ;  5  N.  I.  J,  R.  73 
See  Local  Government — Rates.    1. 

B.  51  (7)  37  L  L.  T.  R.  175 

See  Local  Government — Rates.    10. 

2  DT.  I.  J.  R.  279 

See  Local  Government — Contribution. 

5. 

[1908]  1  I.  R.  503 

See  Limitations,  Statute  of — Personal 

Action.    5,  19. 

[1914]  1  I.  R.  297  ; 

48  1.  L.  T.  R.  203 

See  Labourers  (Ireland)  Acts.    39. 

41  I.  L.  T.  R.  193  ; 

50  1.  L.  T.  R.  181 

See  Local  Government — Audit.    16. 
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61  &  62  Viot.o.37,s8.51,66        [1902]  2  I.R.495; 
35  I.  L.  T.  R.  15  ;   1  N.  I.  J.  R.  59 

See  Local  Government — CoNTRiBtiTiON. 
1. 

[1910]  1  I.  R.  38 

See  Vendor   and   PtrRCHASBE  —  Con- 
ditions or  Sale.    1. 

ss.  51,  69,  66 

See  Looal  Govbenment — Contribution. 
1,2. 
s.  52  [1911]  2  I.  R.  190  ; 

45  I.  L.  T.  R.  128 
See  Parliament — Franchise.    49. 

51  I.  L.  T.  R.  133 
iSee  Local  Government — Rates.    17. 

[1918]  2  I.  R.  479  ; 

52  I.  L.  T.  R.  193 
See  Landlord  and  Tenant — Rates. 

6S.  52  (1)  (2),  66  (7)  (8) 

35  I.  L.  T.  R.  218; 
1  N.  I.  J.  R.  191,  260 

jSee    Landlord    and    Tenant — Rent. 
23 

s.  52  (1)  40  I.  L.  T.  R.  204 

See    Poor    Rate  —  Adjustment    op 
Rent.    4. 

51  I.  L.  T.  R.  133 

See  Local  Government — Rates.    17. 

es.  52  (1),  54  2  N.  I.  J.  R.  5 

See  Poor  Rate — Occupation.    3. 

s.  52  (1)  40  I.  L.  T.  R.  126 

See  Poor  Rate — Occupation.    9. 

8.  52  47  I.  L.  T.  47 

See  Poor  Rate — ^Adjustment  op  Rent. 
2. 

8.  52  [1917]  1  I.  R.  123 

See  Poor  Rate — Adjustment  op  Rent. 
5. 

8.  52  [1903]  2  I.  R.  490  ; 

37  I.  h.  T.  R.  106  ;  3  N.  I.  J.  R.  213 
See    Landlord    and    Tenant — ^Leasb. 
25. 

ss.  52,  54  [1900]  2  I.  R.  433  ; 

35  I.  L.  T.  R.  77  ;  1  N.  I.  J.  R.  110 
See  Landlord  and  Tenant^Lbase. 
34. 
88.  52,  66  35  I.  L.  T.  R.  218  ; 

1  N.  I.  J.  R.  260 
See  Landlord  and  Tenant — Rent.    23. 

s.  53  3  N.  I.  J.  R.  257 

See  Local  Government — Rates.    8. 
s.    53   (1)  36  L  L.  T.  R.  94; 

2  N.  I.  J.  R.  178 
See   Local   Government — Rates.    35. 

8.  54  34  I.  L.  T.  R.  57 

See  Land  Judges  Court — Rental. 

See    Poor    Rate  —  Adjustment    op 

Rent. 
See  Tithe  Rentcharge  —  Deduction 

FROM.     1,  2. 

37 1.  L.  T.  R.  76;  3  N.  I.  J.  R.  148 

See    Land    Law    Acts — Fair    Rent. 

83. 

40  I.  L.  T.  R.  204 

See  Poor  Rate — ^Adjustment  op  Rent. 

4. 


61  &  62  Vict.  o.  37,  s.  54  (1) 
See    Poor    Rate  — 
Rent.    3. 
8.  54  (11) 


43  L  L.  T.  R.  257 

Adjustment    op 


35  I.  L.  T.  R.  21  ; 
1  N.  L  J.  R.  115 

See  Landlord  and  Tenant — Lease.  33. 

s.  58  [1917]  2  I.  R.  1 

See  Local  Government — Auditor.    2. 

ss.  58  (1)  (2),  109 

[1911]  1  I.  R.  83, 102;  45  I.  L.  T.  R.  29 
See  Lunatic.    7. 

s.  60  [1913]  1  I.  R.  63,  193  ; 

47  I.  L.  T.  R.  51,  53 
See  Local  Government — Roads.    5. 

8   63  44  I.  h.  T.  188 

See  Local  Government — ^Audit.    12. 

35  I.  L.  T.  R.  181  ;  2  N.  I.  J.  R.  38 

See  Local  Government— Audit.    7. 

[1904]  2  I.  R.  596; 

4  N.  I.  J.  R.  193 
See  Local  Government — Rates.    23. 

8.  65  35  I.  L.  T.  R.  198  ; 

1  N.  I.  J.  R.  241 

88.  65(2),  66  [1918]  1 1.  R.  371; 

52  1.  L.  T.  R.  93 
See  Dublin  Police  District — Police 
Rate. 

66  [1901]  2  I.  R.  490  ; 

1  M.  I.  3.  R.  10 
See    Parliament — ^Franchise     92. 

8.  66  (65) 

[1917]  1 1.  R.,  M.  R.,  App.,  401, 423  ; 
51  1.  L.  T.  R.  73 
See  Local  Government — Rates.    14. 

8.  69  34  I.  L.  T.  R.  97 

See  Criminal  Law — Practice.    16. 

8.  72  34  I.  L.  T.  R.  49 

See  Court  House. 

ss  81,  82        [1904]  2 1.  R.  569, 579  ; 

38  I.  L.  T.  R.  178,  233 
See  Local  Government — Roads.    43. 

8.  82  [1902]  2  I.  R.  538  ; 

36  I.  L.  T.  R.  210  ;  2  N.  I.  J.  R.  89 
See  Highway.    19. 

8.  82  [1911]  2  I.  R.  S7S 

See  Local  Government— Roads.    35. 

ss.  82,  109  35  I.  L,  T.  R.  78  ; 

1  N.  L  J.  R.  183 
See  Local  Government — ^Roads.    8. 

88.  83  (7),  109,  121 

37  I.  L.  T.  R.  220 
See  Registrar  op  Births,  Deaths,  and 
Marriages. 

88.  83  (11)  109       [1915]  1  I.  R.  79 

See  National  Insurance.    13. 

s.  84  [1909]  2  I.  R.  276,  284  ; 

42  I.  L.  T.  R.  233  ;  43  I.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

s.  94  45  I.  h.  T.  R.  185  ; 

4  N.  I.  3.  R.  122 
See  Local  Government — Election.    6. 

8.  94  (3)  [1915]  2  I.  R.  4 

See  Local  Government — ^Disqualifica- 
tion.   5. 
8.  95  36  I.  L.  T.  R.  106  ; 

2  N.  I.  J.  R.  59 
See  Justices — Jurisdiction.    20. 


STATUTES  CITED   AND  JUDICIALLY  INTEEPRETED.    ccclxix 


61  &  62Vict.c.37,sB.  102,115    [1901]  2 1.R.  367 
/See    Local    Goveenmbnt  —  Existing 
Ojpioee.    2. 

s.  109  36  I.  li.  T.  R.  144 

See  Local  Government — Roads.    9. 

88.  109,  115         35  I.  L.  T.  R.  142 
See    Local     Government  —  Existing 
OrmoBR.    3. 

ss.  109,  115,  Sohed.  7 

[1900]  2  I.  R.  351  ;  33  L-L.  T.  R.  167 
(See     Local    Government  —  Existing 
Officer.    15. 

ss.  109,  115,  119 

[1901]  2  I.  R.  28  ;  35  I.  L.  T.  R.  102 
See    Local    Government  —  Existing 
Oeficbr.    14. 

s.  115  35  I.  L.  T.  R.  42  ; 

1  N.  I.  J.  R.  78,  203 
See     Local    Government  —  Existing 
Officer.    7. 

36  I.  h.  T.  R.  82 

See     Local    Government  —  Existing 

Officer.    1. 

34  I.  L.  T.  R.  40 
See    Local    Government  —  Existing 

Officer.    6. 

s.   115  (10)  (11)  (18) 

35  I.  L.  T.  R.  156 
See     Local    Government  —  Existing 

Officer.    8. 

s.  115,  (11)  (15)  (18) 

[1902]  2 1.  R.  330,637;  [1903]  2 1.  R.  670; 

36  I.  L.  T.  R.  87;  37  I.  L.  T.  R.  196; 
2  N.  I.  J.  R.  130;   3  N.  I.  J.  R.  335 
See     Local    Government  —  Existing 
Officer.    9. 

s.  115  (18)  34  1.  L.  T.  R.  196  ; 

1  N.  I.  J.  R.  149 
See    Local    Government  —  Existing 
Officer.    12. 

34  I.  L.  T.  R.  161  ;  1  K.  I.  J.  R.  3 

See  Practice — Judgment.    34. 

[1902]  2  I.  R.  349  ; 

35  L  L.  T.  R.  87  ;  1  N.  I.  J.  R.  149 
See    Local    Government  —  Existing 

Officer.    4. 

35  I.  L.  T.  R.  160  ; 

1  N.  I.  J.  R.  228, 268 ;  3  N.  I.  J.  R.  33 
See  Local  Government — Officer.    16. 

s.  115  (19)  34  I.  L.  T.  R.  184  ; 

35  I.  L.  T.  R.  46,  71  ; 
1  N.  I.  J.  R.  71,  101 
See    Local    Government  —  Existing 
Officer.    11,  18. 

86.  115  (19),  116 

[1905]  2  1.  R.  167,  188  ; 
4  N.  I.  J.  R.  128 
See    Local    Government  —  Existing 
Officer.    16. 

s.  116  35  I.  L.  T.  R.  33  ; 

1  N.  I.  J.  R.  67 
See     Local    Government  —  Existing 
Officer.    17. 

[1906]  2  I.  R.  206 

See  Local  Government — Contribution. 

4. 


61  &  62  Vict.  c.  37,  8.116 

[1911]  2  L  R.  154, 474;  45 1.  L.  T.  R.69, 167 

See  Local  Government — County  Pub- 
poses. 

[1911]  2  I.  R.  190  ; 

45  I.  L.  T.  R.  128 
See  Parliament — Franchise.    18. 
61  &  62  Vict.  c.  46,  s.  15  (4)— Excise 

48  I.  L.  T.  R.  42 
See  Practice — Certiorari.    20. 
61  &  62  Vict.  c.  50— Seed  Supply 

[1906]  2  I.  R.  173  ;  40  L  L.  T.  R.  47 
See  Local  Government  —  Disqualifi- 
cation.   4. 

61  &  62  Vict.  c.  60,  s.  1— In6briate.s 

[1905]  2  1.  R.  577 
See  Habitual  Drunkard. 

1899. 

62  &  63  Vict.  c.  37,  s.  1— Poor  Law 

[1913]  2  I.  R.  337 
See.  Poor  Law — Guardians.    2. 
62  &  63  Vict.  u.  50 — Agriculture  and  Technical 
Instruction        50  I.  L.  T.  R.  181,  188 
See  Technical  Instruction. 

—  ».  14  41  I.  L.  T.  R.  193  ; 

50  I.  L.  T.  R.  181 
See  Local  Government — Audit.     16. 

[1915]  2  I.  R.  105,  312 

See    Local    Government — Disqualifi- 
cation.    11. 

— s.  14  (1)  3  N.  L  J.  R.  362 

See  Local  Government — Rates.    3. 

B.    30  39  I.  L.  T.  R.  152 

See  Workmen's  Compensation.     14. 

[1911]  2  I.  R.  593 

See   Poor   Rate — Exemption.     17. 

—  [1904]  2 1.  R.  429  ; 

38 1.  L.  T.  R.  114  ;    4  N.  I.  J.  R.  148 
See  Poor  Rate — Exemption.    8. 

62  &  63  Vict.  c.  51 — Food  and  Drugs 

[1909]  2  I.  R.  490  ;  43  I.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs).  9. 

8.  2 

[1902]  2  I.  R.  569  ;  37  I.  L.  T.  R.  87 
See  Adulteration  (Food  and  Drugs). 
15. 

8.  16 

[1910]  2  I.  R.  94  ;  44  I.  L.  T.  R.  81 
See  Food  and  Drugs — Sale.    4. 

8.  19  50  I.  L.  T.  R.  64 

See   Justices  —  Jurisdiction    (Petty 
Sessions).    53. 

8.  19  (1)  35  I.  L.  T.  R.  136 

See  Adulteration  (Food  and  Drugs). 
17. 

1900. 

63  &  64  Vict.  c.  7,  ».  12  (2)— Finance 

[1912]  2  I.  R.  606 
See  Revenue — Estate  Duty.    3. 
63  &  64  Vict.  u.  10— PubHc  Health 

[1904]  2  I.  R.  270,  283  ; 
33  I.  L.  T.  R.  33  ;  4  N.  L  3.  R.  62 
See  Local  Government — Contribution, 
3. 

2  a 


ccclxx      STATUTES  CITED  AND  JUDICIALLY  INTEEPRETED. 


63  &  64  Vict.  0.  22,  s.  1         36  I.  L.  T.  R.  183  ; 
38  I.  L.  T.  R.  249  ;  5  N.  I.  J.  R.  14 

See  Workmen's  Compensation  Act.    29, 
72. 
63  &  64  Vict.  c.  25 

See  Loan  Fund  Society. 

s.   1  35  I.  L.  T.  B.  164 

See  Fund  Society.    16. 

[1904]  2  I.  R.  18  ; 
37  I.  h.  T.  R.  150 
See  Loan  Fund  Society.    18. 

[1903]  2  I.  R.  305  ; 

37  I.  L.  T.  R.  13  ;  3  N.  I.  J.  R.  28 
See  Loan  Fund  Society.    11. 

[1914]  2  I.  R.  89  ;  47  I.  L.  T.  R.  46 

See   Justices  —  Jueisdiction    (Petty 
Sessions).    133. 

».  4  [1904]  2  I.  R.  601,  612  ; 

38  I.  L.  T.  R.  21,  89 

See  Loan  Fund  Society.    12. 

63  &  64  Vict.  c.  27  2  N.  I.  J.  R.  283 

See  Railway — Boaed  or  Trade  Kulbs. 

63  &  64  Vict.  c.  30,  e.  1 — Beer  Retailer's  and 

Spirit  Grocer's  Licenses 

[1904]  2 1.  R.  190  ; 
37  I.  L.  T.  R.  250 
See  Licensing   Acts — Licensing   Cer- 
tificate.    70. 

ss.  1,  2  [1911]  2  I.  R.  393  ; 

45  I.  L.  T.  R.  171 
See  Licensing   Acts — Licensing   Cer- 
tificate.   58. 
63  &  64  Vict.  c.  48,  s.  14— Companies 

[1912]  1  I.  R.  349,  363 
See  Company — Debentures.    9. 

[1914]  1  I.  R.  389 

See  Company — Debentures.    10. 
63  &  64  Vict.  c.  51 — Money  Lenders 

[1905]  2  I.  R.  134 
See  Money  Lender.    3. 

s.  1  41  I.  L.  T.  R.  217 

See  Money  Lender.    1. 

[1913]  2  I.  R.  416 

See  Money  Lender.    5. 

4  N.  I.  J.  R.  188 

See  Practice — Judgment.    39. 

■ —  [1918]  2  I.  R.  193 

See  Money  Lender.    4. 

- —  8.  1  (1)  39  I.  L.  T.  R.  182,  241  ; 

5  N.  I.  J.  R.  202 
See  Practice — Judgment.    15,   16. 

s.  1  (3)  42  L  L.  T.  R.  126 

See  Money  Lender.    2. 

s.  2  (1)  (b)  47  I.  L.  T.  R.  66 

See  Money  Lender.    6. 
63    &    64    Vict.   u.    57  —  Appropriation    Act, 
1900 

[1911]  1 1.  R.  83, 102  ;  45 1.  L.  T.  R.  29 
See  Lunatic.    7. 
63  &  64  Vict.  c.  58,  ss.  2,  3— Tithe  Rentoharge 
[1904]  2  I.  R.  502 
See  Variable  Rent.    3. 

BS.  2,  3  [1906]  2  I.  R.  465 

See  Variable  Rent.    1. 


63  &  64  Viet.  c.  58,  fs.  2,  3 

[1914]  1  I.  R.  1  ;  48  I.  L.  T.  R.  44 
See   Land   Purchase   Acts — Supeeioe 
Interest.    86. 

s.  7—  38  I.  L.  T.  R.  214 

See  Land   Purchase  Acts — ^Distribu- 
tion of  Purchase-Money.    9. 

s.  9  [1914]  1  I.  R.  302 

See   Land   Purchase   Acts — Supeeioe 
Interest.    87. 
63  &  64  Vict.  c.  63  38  I.  h.  T.  R.  200  ; 

4  N.  I.  J.  R.  186 
See  Local  Government — Rates.    24. 

s.  2 

[1908]  2  I.  R.  160  ;  42  I.  L.  T.  R.  3 
See  Baronial  Guarantee.    1. 

[1910]  1  I.  R.  38 

See    Vendor    and    Purchaser — Con- 
ditions of  Sale.     1. 

s.  3  (3) 

35 1.  L.  T.  R.  21  ;  1  N.  I.  J.  R.  109, 115 
See  Landlord  and  Tenant — Lease.  33. 

e.  7  49  I.  L.  T.  R.  167 

See  Local  Government — Officer.    4. 

63  &  64  Vict.  c.  94,  s.  82       [1911]  2  I.  R.  393 ; 

45  I.  L.  T.  R.  171 

See  Licensing   Acts — Licensing  Cee- 

TIFICATE.       59. 

63  &  64  Vict.  u.  192— Local  Government  Board 
(Ireland)  Provisional  Orders  Confirma- 
tion (Housing  of  the  Working  Classes) 
No.  2  Act,  1900       [1906]  1 1.  R.  560  ; 
[1907]  1  I.  R.  152  ;  41 1.  L.  T.  R.  1 
See  Housing  of  the  Working  Classes 
Act.     4. 
63   &   64  Vict.  u.   colxiv,  s.   60— Dublin  Cor- 
poration Act,  1900    40  I.  L.  T.  R.  174 
See  Valuation. 

2  N.  I.  J.  R.  107 ; 

3  N.  I.  J.  R.  186 
See  Licensing  Acts — Offences.    53. 

ss.  16,  23,  61         37  I.  L.  T.  B.  200  ; 

2  N.  I.  J.  R.  140 
See  Statute.     3. 

ss.  35,  57  43  I.  L.  T.  R.  97 

See  Parliament — Franchise.    106. 

1901. 

1  Edw.  7,  0.  17,  ss.  3  (1),  6— Lunacy  (Ireland) 

[1908]  1 1.  R.  21, 31; 

39  I.  L.  T.  R.  98  ;  40  1.  L.  T.  R.  32 

See  Lunatic. 

1   Edw.    7,    c.  22 — Factories  and  Workshops, 

s.  10  (1)  (a)  39  I.  L.  T.  R.  52  ; 

5  N.  I.  J.  R.  119 

See  Practice — Remitting.    47. 

s.  ■  10  (c)  (d)         [1910]  2  L  B.  509 

See  Factory.    2. 

s.  68  (4)  34  I.  L.  T.  R.  26 

See  Factory.     3. 

s.  79  [1910]  2  I.  R.  591  ; 

44  I.  L.  T.  R.  217 
See  Factory.    4, 

BS.   79,   84,   104 

[1916]  2  I.  R.  200,  241  ; 
[1917]  2  I.  R.  622 
See  Ship — Factory. 


STATUTES  CITED   AND  JUDICIALLY   INTEBPEETED.   ccclxxi 


1  Edw.  7,  c.  22,  s.  104  [1908]  2 1.  R.  522; 

37  I.  L.  T.  R.  209  ;  3  N.  I.  J.  R.  254 

See  Workmen's  Compensation.    97. 

3.  149  37  I.  L.  T.  R.  166 

See  Woekmen's  Compensation.    101. 

— s.  150  [1916]  2  I.  R.  444 

See  False  Imprisonment.    6. 
1  Edw.  7,  c.  27,  s.  2  42  I.  L.  T.  R.  149 

See  Licensing  Act — Offences.    43. 

s.  2        [1904]  2  I,  R.  498  ; 

4  N.  I.  J.  R.  40 
See   Licensing  Acts  —  Offences.  40, 
41. 
1  Edw.  7,  0.  27         [1904]  2  I.  R.  587  ; 
37  I.  L.  T.  R.  120  ;  3  N.  L  J.  R.  109 
See  Licensing  Acts — Offences.  26. 
1  Edw.  7,  0.  28         [1917]  1  I.  R.  123 
See  Poor  Rate — Adjustment  of  Rent. 
5. 

38  I.  L.  T.  R.  18 

See  Local  Government — Rates.    2. 

s.    4  48  I.  t.  T.  R.  83 

See  Local  Government — Rates.    3 

1  Edw.  7,  c.  34 — Congested  Districts  Board  Act, 

1901,  s.  1  [1911]  1  I.  R.  42  ; 

44  1.  L.  T.  R.  259 

See  Land  Purchase  Acts — Congested 

Estate.    1. 

ss.  1, 2,  3  38  I.  L.  T.  R.  228 

See  Turbary.    3. 

1  Edw.  7,  c.  141,  s.  15 — Local  Government  Board 

(Ireland)  Provisional  Order  Confirma- 
tion [1905]  2 1.  R.  415,  542  ; 
5  N.  I.  J.  R.  179,  280 
See  Negligence.    13. 

[1914]  2  I.  R.  489  ; 

48  I.  L.  T.  R.  196,  225 
See  National  Insurance.    5. 

5  N.  I.  I.  R.  113 

See  Local  Government — Roads.    24. 

1902. 

2  Edw.  7,  0.  18— Licensing    [1904]  2  I.  R.  75  ; 

37  I.  L.  T.  R.  202 
See  Justices — ^DisQUALiincATioN.     12. 

[1904]  2  I.  R.  494  ; 

37  I.  L.  T.  R.  156 
See  Licensing  Acts — Licensing   Cer- 
tificate.   2. 

[1911]  2  I.  R.  312  ; 

45  I.  L.  T.  R.  8,  73 
See  Licensing  Acts — Licensing   Cer- 
tificate.   20. 

s.  2  (1)  44  I.  L.  T.  R.  220 

See  Licensing  Acts — Licensing   Cer- 
tificate.   38. 

45  I.  L.  T.  R.  215 

See    Licensing    Act — Licensing    Cer- 
tificate.   37. 

s.  2  (2)  [1906]  2  I.  R.  94  ; 

39  I.  L.  T.  R.  253 
See  Licensing  Acts — Licensing   Cer- 
tificate.   16. 

40  I.  L.  T.  R.  75 

See  LiCENspG  Acts— Licensing   Cer- 
tificate.''  15. 


2  Edw.  7,  0.  18,  s.  2 

[1907]  2 1.  R.  474  ;  40  I.  L.  T.  R.  227 

See  Licensing  Acts — Licensing   Cer- 
tificate.   31. 

[1903]  42  I.  R.  533  ; 

36  I.  L.  T.  R.  184,  229;  3  N.  I.  J.  R.  26 
See  Licensing   Acts — Licensing   Cer- 
tificate.   2.6. 

s.  2  (1)  37  I.  L.  T.  R.  115  ; 

3  N.  I.  J.  R.  302 
See  Licensing   Acts — Licensing  Cer- 
tificate.   27. 

ss.  2,  3  41 1.  L.  T.  R.  152 

See  Licensing  Acts — Licensing   Cer- 
tificate.   30. 

ss.  2,  3,  5 

39  I.  L.  T.  R.  145  ;  5  N.  I.  J.  R.  145 
iSice  Licensing  Acts — Transfer.    4. 

s.  3  36  1.  L.  T.  R.  184 

See  Licensing  Acts — Licensing   Cer- 
tificate.   24. 

[1906]  2  I.  R.  349  ; 

40  I.  L.  T.  R.  103 
See  Licensing   Acts — Licensing   Cer- 
tificate.   19. 

—  [1907]  2 1.  R.  299,  309  ; 

40  I.  L.  T.  R.  238,  260 
See  Licensing   Acts — Licensnig   Cer- 
timoate.     12. 

ss.  3,  5 

[1913]  2 1.  R.  332  ;  47  I.  L.  T.  R.  110 
See  Licensing   Acts — Licensing   Cer- 
tificate.   29. 

3  N.  I.  J.  R.  265 
See  Licensing   Acts — Licensing   Cer- 
tificate.   25. 

37  I.  L.  T.  R.  115  ; 

3  N.  I.  J.  R.  302 
See  Licensing   Acts — Licensing   Cer- 
tificate.   27. 

3  N.  I.  J.  R.  251 
See  Licensing   Acts — Licensing   Cer- 
tiioate.     28. 

ss.  4,  8  46  I.  L.  T.  R.  76 

See  Licensing  Acts — Licensing   Cer- 
tificate.   21. 
—  s.  6  [1903]  2  I.  R.  671  ; 

37  I.  L.  T.  R.  130  ;  3  N.  I.  J.  R.  112 
See  Licensing   Acts — Licensing   Cer- 
tificate.   23. 

37  I.  L.  T.  R.  156  ; 

3  N.  I.  J.  R.  265 
See  Licensing   Acts — Licensing   Cer- 
tificate.   25. 

[1904]  2  I.  R.  494  ; 

37  I.  L.  T.  R.  156 
See  Licensing   Acts — Licensing   Cer- 
tificate.   2. 
[1905]  2  I.  R.  74,  83  ; 

38  I.  L.  T.  R.  67  ;  4  N.  I.  J.  R.  113 
See  Licensing  Acts — ^Teansfer.    9. 

2   Edw.  7,  c.  38,  8.  18  (1),   (2),  (3),  (5)— Local 
Government  [1905]  2  I.  R.  299 

See  Practice — Certiorari.     19. 
s.  18  (3)  42  I.  L.  T.  R.  189 

See  Local  Government — Audit.    4. 
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2  Edw.  7,  c.  38  3  N.  I.  J.  R.  266,  270 

See  Local  Government — Audit.  13,  14. 

B.  20  [1907]  2  I.  R.  505  ; 

41  I.  L.  T.  R.  166 
See  Local  Goveenment — Audit.    5. 

[1909]  2  I.  R.  333  ; 

43  I.  L.  T.  R.  162 
See  Local  Government — Audit.    11. 

50  I.  L.  T.  R.  193 

See  Local  Government — Officer.    10. 

s.     22        [1917]  2  I.  R.  174,  200  ; 

50  I.  L.  T.  R.  213 
See  Local  Government — Audit.    6. 
2  Edw.  7,  c.  oclxvi.,ss.  39,41— Dublin  Port  and 
Docks  Act,  1902       4  N.  I.  J.  R.  272 
See  Merchant  Shipping.    2. 


1903. 

3  Edw.  7,  c.  36,  s.  1— Motor  Cars 

[1904]  2  I.  R.  698  ;  5  N.  I.  J.  R.  3 
See  Motor  Car.     2. 

s.  1  (1)  [1914]  2  I.  R.  150 

See     Justices — Jurisdiction     (Petty 
Sessions). 
3  Edw.  7,  u.  37 — Irish  Land 

[1911]  1  I.  R.  444,  447  ; 

45  I.  L.  T.  R.  221 
See  Land   Purchase  Acts — Advance. 

21. 

48  I.  L.  T.  R.  193 

See  Landlord  and  Tenant — Use  and 
Occupation. 

s.  1  (1)  (a) 

[1905]  1  I.  R.  236,  570  ; 
39  I.  L.  T.  R.  54  ;  5  N.  I.  J.  R.  256 
See     Land     Purchase     Acts  —  Ad- 
vance.   25. 

s.  1  (1)  [1910]  1  I.  R.  52  ; 

44  I.  L.  T.  R.  48 
See  Land   Purchase  Acts — Advance. 
18. 

s.  1 

[1914]  1 1.  R.  290  ;  48  I.  L.  T.  R.  199 

See  Land  Purchase  Acts — Advance.  2. 

: —  S3.  1,  3  [1912]  1  I.  R.  493  ; 

46  L  L.  T.  R.  201 
See  Land  Purchase  Acts — Sub-division. 

Land  Law         [1913]  1  I.  R.  522  ; 

48  I.  L.  T.  R.  10 
See  Land  Purchase  Acts — Conversion. 
2. 

s.  1  (4)  [1908]  1  I.  R.  270  ; 

42  I.  L.  T.  R.  108 
See  Land   Purchase  Acts — Advance. 
36. 

ss.  1,  98  [1906]  1  I.  R.  42  ; 

39  I.  L.  T.  R.  258 
See   Land  Purchase  Acts — Separate 
Estate.  2. 

s.  2  39  I.  L.  T.  R.  262 

iSec  Land  Purchase  Acts — Untenanted 
Lands.     1. 

ss.  2,  54  [1906]  2  I.  R.  538  ; 

40  I.  L.  T.  R.  202 
See     Bankruptcy  —  After-acquired 
Property.    2. 


3  Edw.  7,  c.  37,  ss.  2  (1)  (d),  12,  43 

[1906]  1  I.  R.  493  ;  40  I.  L.  T.  R.  62 
See    Land    Purchase    Acts — Reserve 
Fund.     1. 

s.  2  (1)  (d)  47  I.  L.  T.  R.  174 

<Sce    Land    Purchase    Acts — Evicted 
Tenant.     10. 

s.  2  (8)        [1907]  1  I.  R.  116,  124 ; 

40  I.  L.  T.  R.  256  ;    41  I.  L.  T.  R.  27 
See  Land  Purchase  Acts  —  Advance. 
4. 
s.  3  [19081  1  I.  R.  537  ; 

42  I.  L.  T.  R.  272 
See  Land  Purchase  Acts — Advance.  9. 

38  I.  L.  T.  R.  258 

See  Land  Purchase  Acts — Bonus.    40. 

s.   3  (1),  (2) — Demesne — Ke-sale  to 

Vendor  38  I.  L.  T.  R.  101 

See  Land   Purchase   Acts — Advance. 
11. 

ss.   3  (1),  5,  17 

[1911]  1  I.  R.  218,  229 
See  Land  Purchase  Acts  —  Superior 
Interest.     26. 
s.  3  (2)  [1909]  1  I.  R.  152  ; 

43  I.  L.  T.  R.  181 
See  Land  Purchase  Acts — Bonus.     13. 

s.  3  (4)  42  I.  l;  T.  R.  266 

See    Land    Purchase    Acts — Tenant- 

FOR-LlFE.      3. 

[1909]  1  I.  R.  397 

iSec    Land    Purchase    Acts — Tenant- 

FOR-LlFE.      5. 

ss.   3,   16  (1)— Irish  Land 

[1913]  1  I.  R.  402,  408 
See   Land    Purchase   Acts — Superior 
Interest.    23. 

44  I.  L.  T.  R.  54 

S^e    Land    Purchase    Acts — ^Tenant- 

FOR-LlFE.      4. 

s.  5  (1)  [1905]  1  I.  R.  448  ; 

39  I.  L.  T.  R.  219 

See   Land   Purchase   Acts — Jurisdic- 
tion.   2. 

s.  5  (6)  [1905]  1  I.  R.  472  ; 

39  I.  L.  T.  R.  203  ;  5  N.  I.  J.  R.  236 
iSee  Land  Law  Acts — Statutory  Con- 
ditions.    4. 

s.  6  38  I.  L.  T.  R.  237 

See  Land   Purchase  Acts — Advance. 
13. 

[1906]  1  I.  R.  186, 193  ; 

40  L  L.  T.  R.  6 
See  Land  Purchase  Acts — Untenanted 
Lands.    2. 

39  I.  L.  T.  R.  264 

iSee   Land    Purchase   Acts — Interest 
on  Purchase-money.    3. 
ss.  6,  7  39  I.  L.  T.  R.  239 

See  Land  Purchase  Acts^Occupying 
Tenant.    2. 

42  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    1. 

[1908]  1  I.  R.  Ill,  119  ; 

41  I.  L.  T.  R.  140,  244 

See   Land   Purchase  Acts — Advance. 
23. 
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3  Edw.  7,  c.  37,  s.  6         [1909]  1 1.  R.  109, 232  ; 
43  I.  L.  T.  R.  156,  176 

iSee  Land  Puechasb  Acts — Bontts.     16, 
17. 

49  I,  L.  T.  R.  189 
See  Land  Purchase  Acts  —  Vesting 
Order.    3. 

ss.  6,  18,  19 

[1918]  2  I.  R.  231,  244 

See   Landlord    and    Tenant — Action 

FOB  Recovery  of  Land.    16. 

s.  6  (4)  [1906]  1  I.  R.  434  ; 

40  I.  L.  T.  R.  104 

See  Land  Purchase  Acts — Congested 

Estate.    3. 
—  ss.  6  (5),  98  (1) 

[1912]  1  I.  R.  77  ;  45  I.  L.  T.  R.  285 
See  Land  Purchase  Acts — Congested 
Estate.    4. 

s.  7  38  I.  L.  T.  R.  190 

See   Land   Purchase   Acts — Sporting 
Rights.    4. 

[1906]  1  I.  R.  137,  186,  193  ; 

40  I.  L.  T.  R.  2,  6 
See  Land   Purchase   Acts — Jurisdic- 
tion.   5. 
See  Land  Purchase  Acts — Untenanted 
Lands.    2. 

[1907]  1  I.  R.  351,  354  ; 

41  I.  L.  T.  R.  20 
See   Land    Purchase   Acts — Sale    by 
Land  Judge.    23. 

[1909]  1  I.  R.  41, 152  ; 

43  I.  L.  T.  R.  181 
See   Land   Purchase   Acts — Sale   by 

Land  Judge.    24. 
See    Land    Purchase    Acts  —  Bonus. 
13. 

s.  7  (3)  40  I.  L.  T.  R.  66 

See   Land   Purchase   Acts — Sale   by 
Land  Judge.    28. 
ss.  7,  12  [1911]  1  I.  R.  42  ; 

44  I.  L.  T.  R.  259 
See  Land  Purchase  Acts — Congested 

Estate.    1. 

-  ss.  12,  43  [1906]  1  I.  R.  493  ; 
40  I.  L.  T.  R.  62 

See    Land    Purchase   Acts — Reserve 
Fund.     1. 

s.  12  (1)  [1905]  1  I.  R.  597  ; 

39  I.  L.  T.  R.  237 
See     Land     Purchase     Acts  —  Ad- 
vance.   15. 

[1914]  1  I.  R.  175  ; 

48  I.  L.  T.  R.  239 

See  Crown  Debt.    2. 

[1911]  1  I.  R.  42  ; 

44  I.  L.  T.  R.  259 

See  Land  Purchase  Acts — Congested 
Estate.    1. 

s.  13  38  I.  L.  T.  R.  160,  162  ; 

4  N.  I.  J.  R.  231 
See  Land  Purchase  Acts  —  Sporting 
Rights.    1,  2. 

ss.  13,  99       41  I.  L.  T.  R.  60,  112 

See  Land  Purchase  Acts  —  Mineral 
Rights.    3,  6. 


3  Edw.  7,  0.  37,  s.  13  (1)        40  I.  L.  T.  R.  192 
See  Land  Purchase  Acts  —  Mineral 
Rights.    4. 

—  ss.  13  (3),  16        [1912]  1  L  R.  201  ; 

46  I.  L.  T.  R.  83 
See    Land    Purchase    Acts — Mineral 
Rights.     1. 

ss.  13  (3),  99(b) 

38 1.  L.  T.  R.  168  ;  41 1.  L.  T.  R.  60, 112; 
4  N.  I.  J.  R.  229 
•     See  Land  Purchase  Acts  —  Mineral 
Rights.    2,  3,  6. 

s.  15  (1),  (2) 

[1912]  1  I.  R.  231,  245  ; 
46I.L.T.R.46,107 
See  Land   Purchase  Acts — Practice. 
5,20. 

ss.  15,  16,  25        [1910]  2  I.  R.  12 

See  Land  Purchase  Acts — Intervening 
Interest. 

s.  16  (1)  39  I.  L.  T.  R.  232 

See   Land    Purchase   Acts — Superior 
Interest.    56. 

ss.  16,  17  42  I.  L.  T.  R.  16,  122 

See  Land  Purchase  Acts  —  Vesting 
Order.    8. 

s.  16 

[1916]  1  I.  R.  230  ;  51  I.  L.  T.  R.  15 
See  Conversion.    3. 

s.  16  (1)  [1913]  2  I.  R.  210 

See  Land  Purchase  Acts  —  Superior 
Interest.    28. 

45  I.  L.  T.  R.  218,  220  note. 

See  Land  Purchase  Acts  —  Vesting 
Order.    9. 

39  I.  L.  T.  R.  232 

See  Land  Purchase  Acts  —  Superior 
Interest.    56. 

[1913]  1 1.  R.  292,  299,  402,  408,  522  ; 
48  I.  L.  T.  R.  10 

See  Land  Purchase  Acts — Conversion. 

2. 
See  Land  Purchase  Acts  —  Superior 
Interest.    23. 
s.  16  (1)  (d)  39  I.  L.  T.  R.  47 

See  Land   Purchase  Acts — Distribu- 
tion OF  Purchase-money.    5. 

ss.  16,  24  [1916]  1  I.  R.  230  ; 

51  I.  t.  T,  R.  15 
See  Land  Purchase  Acts  —  Superior 
Interest.    59. 

s.  17  [1912]  1  1.  R.  22  ; 

46  I.  L.  T.  R.  39 
See   Land   Purchase    Acts  —  Bonus. 
36. 

s.  18  39  I.  L.  T.  R.  264 

See  Land  Purchase  Acts — Interest  on 
Purchase-money.     3. 

s.  21  [1908]  1  I.  R.  202 

See  Turbary.     6. 

[1908]  1 1.  R.  202  ;  41 1.  L.  T.  R.  212 

See  Turbary.    6. 

43  I.  L.  T.  R.  231 

See  Land  Purchase  Acts  —  Vesting 
Order.    2. 
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3  Edw.  7,0.  37,  a.  21 


[1916]  1 1.  R.  180, 185; 
50  I.  li.  T.  R.  117 

See  Land  Purchase  Acts  —  Ttjebaey 
Regttlations. 

s.  23  [1911]  2  I.  R.  11  ; 

44  I.  L.  T.  R.  157 
See  Land  Purchase  Acts  —  Separate 
Estate.    4. 

[1906]  1  I.  R.  17  ; 

39  I.  li.  T.  R.  265 
See   Land    Pitrchasb    Acts — Advance. 
17. 

s.  23  (1)  40  I.  L.  T.  R.  61 

See  Land  Pitrchase  Acts — Practice. 
19. 

42  I.  L.  T.  R.  66 

See  Land  Purchase  Acts  —  Evicted 

Tenant.    15. 

s.  23  (12).  [1907]  1  I.  R.  361  ; 

41  I.  L.  T.  R.  164 
See  Land  Purchase  Acts — Negotiation 
Fee.    6. 

[1912]  1  I.  R.  341  ; 

46  I.  L.  T.  R.  166 
See  Land  Purchase  Acts — Negotiation 

Fee.    2. 

38  I.  L.  T.  R.  164 

See  Land   Purchase  Acts — Practice. 

2. 

[1913]  2  I.  R.  462  ; 

47  I.  L.  T.  R.  215 
See  Revenue — Income  Tax.    4. 

8.  24  [1916]  1  I.  R.  268,  273 

See  Land  Purchase  Acts  —  Incum- 
brance.   3. 

s.  24  ( 1 )  [1913]  1 1.  R.  522  ; 

48  I.  L.  T.  R.  10 
See  Land  Purchase  Acts — Conversion. 
2. 

See  Land  Purchase  Acts — ^Conversion. 
2. 

s.  24  (3)  39  I.  L.  T.  R.  45 

See   Land    Purchase   Acts — Interest 
ON   Purchase-money.    2. 

s.  24  (4)  42  I.  L.  T.  R.  63 

See  Land   Purchase  Acts — Distribu- 
tion OF  Purchase-money.    1. 

44  I.  L.  T.  R.  234 

See  Land   Purchase   Acts — Superior 

Interest.     69. 

s.  24  (6)        [1916]  1  I.  R.  269,  273 

See    Land    Purchase    Acts — Incum- 
brance.   3. 

s.  24  (6),  (13) 

[1904]  1 1.  R.  496,  500;  38 1.  L.  T.  R.  241 
See  Tithe  Rentcharge — Redemption. 

s.  24  (6)  46  I.  L.  T.  R.  46 

See  Land  Purchase  Acts — Practice.  4. 

s.  24  (8)      [1908]  1  I.  R.  120, 125  ; 

41  I.  L.  T.  R.  234 
See  Land  Purchase  Acts — Arrears  oe 
Rent.    2. 

9.  24  (8)  [1913]  1  I.  R.  17 

Bee    Land    Purchase    Acts — Arrears 

OP  Rent.    3. 


3  Edw.  7,  c.  37,  8.  24  (8)         [1912]  1  I.  R.  503 
See   Land    Purchase   Acts— Superior 
Interest.    22. 

[1915]  1  I.  R.  20 

See    Land    Purchase    Acts — Arrears 
of  Rent.     13. 

[1908]  2  I.  R.  46  ; 

41  I.  L.  T.  R.  201 
See  Land  Purchase  Acts — Arrears  of 
Rent.    7. 

[1909]  1  I.  R.  157,  164  ; 

43  I.  L.  T.  R.  160 
See    Land    Purchase    Acts — Arrears 
of  Rent.    9. 

[1913]  1  I.  R.  17 

See  Land  Purchase  Acts — Arrears  of 
Rent.     3. 

[1915]  1  I.  R.  20 

See    Land    Purchase    Acts — Arrears 
of  Rent.     13. 

s.  24  (11)  40  I.  L.  T.  R.  184 

See  Land   Purchase   Acts — Superior 
Interest.    24. 

. s.  24  (12)       [1905]  1 1.  R.  236, 570  ; 

39  I.  L.  T.  R.  54  ;  5  N.  I.  J.  R.  97, 256 
See     Land     Purchase     Acts  —  Ad- 
vance.   25. 

s.  24  (13)  [1912]  1  I.  R.  286  ; 

46  I.  L.  T.  R.  298 
See  Land  Purchase  Act — Practice    »- 

39  I.  L.  T.  R.  9 

jSee  Land   Purchase  Acts — Practice. 


s.  26 

See  Lunatic. 
s.  27 


[1912]  1  I.  R.  140,  306  ; 
46  I.  L.  T.  R.  98 


[1909]  1  I.  R.  120,  278  ; 
43  I.  L.  T.  R.  135, 187 

See  Land  Purchase  Acts — Bonus.    38. 

s.  29  [1909]  2  I.  R.  199 

See  County  Council. 

s.  33  (1)  [1904]  1  I.  R.  237 

See  Land  Purchase  Acts  —  Trustee. 
3. 

s.  34  [1916]  1  I.  R.  153,  162  ; 

50  I.  L.  T.  R.  97 
iSee  Land  Purchase  Acts — Interest  on 
Purchase-money.    4. 

s.  36  44  I.  L.  T.  R.  49 

See  Land  Purchase  Acts — Superior 
Interest.    44. 

s.  43  [1914]  1  I.  R.  175  ; 

48  I.  L.  T.  R.  239 
See  Crown  Debt.    2. 

s.  43  (2),  (3)         [1906]  1  I.  R.  434  ; 
40  I.  L.  T.  R.  104 
See  Land  Purchase  Acts — Congested 
Estate.    3. 

s.  43  (3)  [1905]  1  I.  R.  597  ; 

39  I.  L.  T.  R.  237  ;  5  N.  I.  J.  R.  281 
See     Land     Purchase     Acts  —  Ad- 
vance.   15. 

s.  44  [1906]  1  I.  R.  434  ; 

40  I.  L.  T.  R.  104 
See  Land  Purchase  Acts — Congested 
Estate.    3, 
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3  Edw.  7,  0.  37,  s.  48 

See  Land  PtTKOHASE  Acts — Bonus. 

[1904]  1  I.  R.  66,  492  ; 

38  I.  L.  T.  R.  49  ;  39  I.  L.  T.  R.  110  ; 

4  N.  I.  J.  R.  106 

See  Land  Ptjechase  Acts — Bonus.    45. 

See    Land    Pitechase    Acts — Tenant- 

JOE-LlFE.     7. 

[1907]  1  I.  R.  116,  124  ; 

40  I.  L.  T.  R.  256  ;  41  I.  L.  T.  R.  27 

See  Land  Purchase  Acts — Advance.  4. 

— 44  I.  L.  T.  R.  51 

See    Land    Purchase    Acts — Tenant- 
FOR-LirE.    6. 

s.  48  (4)— Partly  Solvent  Estate 

[1907]  1  I.  R.  1,  139,  148,  305  ; 

40  I.  h.  T.  R.  231,  247  ; 

41 1.  L.  T.  R.  29,  30 

See    Land     Purchase    Acts — Bonus. 

22,  31. 
See  Settled  Land  Acts.    18. 

s.  48  (4)  [1913]  1  I.  R.  91 

See  Limitations,  Statute  of — Ebalty, 
1. 

s.  51  [1905]  1 1.  R.  532, 546  ; 

5  N.  I.  J.  R.  285,  297 
See  Public  Trustee. 

s.  51  40  I.  L.  T.  R.  244 

iSee   Land   Purchase   Acts^-Superiob 
Interest.    33. 

s.  52  46  I.  L.  T.  R.  87 

See  Land  Purchase  Acts — Trustee.  4. 

s.  52  [1912]  1  I.  R.  295  ; 

46  I.  L.  T.  R.  131 
See  Land  Purchase  Acts — Practice. 
21. 

s.  53  (1) 

[1908]  1  I.  R.  18  ;  41  I.  L.  T.  R.  233 
See  Land  Purchase  AcTS' — Advance.  14. 

s.  54  [1907]  1  I.  R.  444  ; 

41  I.  L.  T.  R.  178 
See  Land  Purchase  Acts — Advance. 
27. 

[1917]  1  I.  R.  361  ;  [1918]  1  L  R.  188  ; 
52  I.  L.  T.  R.  105 

See  Land  Registry.    40. 

— 42  I.  L.  T.  R.  318 

See  Land  Registry.    12. 

s.  54  (1)  48  I.  L.  T.  R.  242 

See  Land  Purchase  Acts — Sub-letting. 

— s.  54  (I)  (a)        [1913]  1  I.  R.  50  ; 

47  I.  L.  T.  R.  2 
See  Partition.    1. 

s.  54  (3)  [1910]  1  I.  R.  271  ; 

44  I.  L.  T.  R.  19 
See  Land  Purchase  Acts — ^Restriction 
ON  Charging.    1. 

[1909]  1 1.  R.  306  ; 

43  L  L.  T.  R.  232 
See  Land  Purchase  Acts — Restriction 
ON  Charging.    2. 

s.  54  (4)  42  I.  L.  T.  R.  318 

See  Land  Registry.    12. 

s.  57  (4)  41  I.  L.  T.  R.  72 

See  Land  Purchase  Acts — Arrears  of 
Rent.    4. 


3  Edw.  7,  0.  37,  s.  61  (2)        39  I.  L.  T.  R.  235 
See  Land   Purchase  Acts — Distribu- 
tion of  Purchase-money.    2. 

s.  62  38  I.  h.  T.  R.  256 

See  Land   Purchase  Acts — Distribu- 
tion OF  Purchase-Money.    10. 
See  Land   Purchase  Acts — Distribu- 
tion OP  Purchase-money.    4. 

41  I.  L.  T.  R.  16 

See  Land   Purchase  Acts — Distribu- 
tion OF  Purchase-money.    8. 

49  I.  L.  T.  R.  210 
See   Land   Purchase   Acts — Superior 
Interest.    29. 
ss.  62,  64,  98  (2) 

50  I.  L.  T.  R.  141 
See   Land   Purchase   Acts — Superior 
Interest.    17. 

s.  62  (1)  38  I.  L.  T.  R.  214 

See  Land   Purchase  Acts — Distribu- 
tion OF  Purchase-money.    9. 

s.  62  (1),  (3)  [1907]  1  I.  R.  21 

See  Land   Purchase  Acts — Distribu- 
tion   OF    Purchase-money.    6. 

s    62  (3)        39  I.  L.  T.  R.  83,  230 

See  Land  Purchase  Acts — Distribu- 
tion OF  Purchase-money.     34. 

40  I.  L.  T.  R.  260 

See   Land   Purchase   Acts — Superior 

Interest.     35. 

[1912]  1  I.  R.  179 

See  Land    Purchase   Acts — Superior 

Interest.    3. 

-  s.  63  44  I.  L.  T.  R.  66 
See  Land   Purchase   Acts — Superior 

Interest.    47. 

s.  63  (2)  [1913]  1  I.  R.  449 

See  Land   Purchase   Acts — Superior 
Interest.    43. 

s.  64  40  I.  L.  T.  R.  23 

See   Land   Purchase   Acts — Superior 
Interest.    15. 

[1917]  1  I.  R.  270 
See   Land   Purchase   Acts — Superior 
Interest.    70. 

[1914]  1  I.  R.  302 

See   Land   Purchase   Acts — Superior 

Interest.    87. 

[1917]  1  I.  R.  466  ; 

51 1.  L.  T.  R.  137 

See   Land   Purchase   Acts — Superior 
Interest.    63. 
s.    71  40  I.  L.  T.  R.  61 

See  Land   Purchase  Acts — Practice. 
19. 

s.  77  (1)  38  I.  L.  T.  R.  198 

See   Land    Purchase   Acts — Sale    by 
Land  Judge.    22. 

s.  79  39  I.  L.  T.  R.  45 

See  Land  Purchase  Acts — Interest  on 
Purchase-money.    2. 

41  I.  L.  T.  R.  124 

See  Land  Purchase  Acts — Tbnant-for- 

[1907]  1 1.  R.  361 ;  411.  L.  T.  R.  164 

See  Land  Purchase  Acts — Negotiation 
Fee.    6. 
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3  Edw.  7,  0.  37,  s.  79 
See     Landlord 

OLAIMEB. 


[1916]  2 1.  R.  611; 
49  I.  L.  T.  R.  241 

AND     Tenant — Dis- 


[1912]  1  I.  B.  201  ; 

46  I.  L.  T.  R.  83 

See    Land    Purchase    Acts — Mineral 

ss.  79,  80  [1910]  1  I.  R.  55  ; 

44  I,  L.  T.  R.  73 

See  Land   Purchase  Acts — Advance. 
5. 

s.  83  [1912]  1  I.  R.  174 

See  Land  Law  Acts — Resumption  by 
Landlord.    4. 

[1918]  1  I.  R.  116;  52  1.  L.  T.  R.  85 

See  Land  Law  Acts — Resumption  by 

Landlord.    3. 

s.  88  (3)  (5)  41  I.  L.  T.  R.  46 

See  Land  Law  Acts — Peactiob.    16. 
ss.    88,    89  [1917]  1  I.  R.  145 

ee  Land   Law  Acts — Character  op 
Holding.    110. 


s.  90 

See  Variable  Rent. 

See  Variable  Rent. 


[1904]  2  I.  R.  502 
3. 

[1906]  2  I.  R.  465 
1. 

[1908]  2  I.  R.  308 

See  Landlord  and  Tenant — Lease.  37. 

[1908]  1  I.  R.  446 

See  Variable  Rent.    2. 

40  I.  L.  T.  R.  244 

See  Land   Purchase   Acts — Superior 

Interest.     33. 

s.  91  38  I.  L.  T.  R.  14 

See  Land  Law  Acts — Present  Tenant. 
31. 

s.  98  [1906]  1  I.  R.  42  ; 

39  I.  L.  T.  R.  258  ;  5  N.  I.  J.  R.  293 
See  Land   Purchase  Acts — Separate 
Estate.    2. 

s.  98 

[1911]  2 1.  R.  11  ;  44  I.  L.  T.  R.  157 
See  Land   Purchase  Acts — Separate 
Estate.    4. 

s.  98  (1)       [1908]  1  L  R.  161, 172  ; 

41 1.  L.  T.  R.  194  ;  42  I.  L.  T.  R.  35  ; 
42  I.  L.  T.  83 
See  Land   Purchase  Acts — Separate 
Estate.    3. 

' s.  98  (2)        [1914]  1  I.  R.  96,  101  ; 

48  I.  L.  T.  R.  14 
See  Land  Purchase  Acts  —  Superior 
Interest.    20. 

s.  99  38  I.  L.  T.  R.  222 

See   Land    Purchase   Acts — Sporting 
Rights.    5. 

See    Land    Purchase    Acts — Vesting 
Order.    10. 

s.  99  (6)  38  r.  L.  T.  R.  168  ; 

4  N.  I.  J.  R.  229 

See    Land    Purchase   Acts — Mineral 

Rights.    1. 

3   Edw.  7,  0.  43 — Diseases  of  Animals  Acts, 

1894-1903  41  I.  L.  T.  R.  206 

See  Diseases  of  Animals  Acts.    2. 


3  Edw.   7,  0.  44,  ss.  2,   12 — General  Dealers 

(Ireland)  Act,  1903    [1906]  2  I.  H.  1  ; 
39  I.  li.  T.  R.  247 
See  General  Dealer.    1. 

46  I.  li.  T.  R,  200 

See  General  Dealer.    6. 

[1913]  2  I.  R.  205  ; 

47  I.  L.  T.  R.  22 
See  General  Dealer.    2. 

8.  1 

[1906]  2  I.  R.  6  ;  40  I.  L.  T.  R.  33 
See  General  Dealer.    3. 

S.-2  (2)  (6) 

[1908]  2  I.  R.  423  ;  42  I.  L.  T.  R.  87 
See  General  Dealer.    4. 

s.  5  47  I.  L.  T.  R.  86 

See  General  Dealer.    5. 

s.  12  [1907]  2  I.  R.  502 

See  Brass.    1. 

42  I.  L.  T.  R.  148 

See  Brass.    2. 

1904. 

4  Edw.  7,  0.  34,  ss.  2,  3  (1)— Irish  Land 

[1907]  1  I.  R.  51  ;  41  I.  L.  T.  R.  13 
See  Land  Purchase  Acts — Bonus.    6. 

s.  3  [1907]  1 1.  R.  305 

See  Settled  Land  Acts.    18. 

[1911]  1  I.  R.  11; 

45  I.  L.  T.  R.  18 
See  Land  Purchase  Acts — Bonus.    42. 

[1910]  1 1.  R.  161, 301 

See  Land  Purchase  Acts — Bonus.  2, 3. 

[1906]  1  I.  R.  661  ;  [1907]  1 1.  R.  148  ; 
40  I.  L.  T.  R.  231  ;  41  I.  L.  T.  R.  30 

See  Land  Purchase  Acts — Bonus.    22. 

■ [1904]  1  I.  R.  492  ; 

39  I.  L.  T.  R.  110  ;   5  N.  I.  J.  R.  15 

See  Land  Purchase  Acts — Tbnant-eok- 

LlFB.      7. 

[1908]  1  I.  R.  15  ;  41  I.  L.  T.  R.  210 

See  Land  Purchase  Acts — Bonus.    19. 

4  Edw.  7,0.229  [1908]  2 1.  B.  34  ; 

41  I.  h.  T.  R.  238 

See  Negligence.    44. 

1905. 

5  Edw.  7,  u.  15,  s.  68— Trade  Marks 

[1914]  1 1.  R.  236 

See  Royal  Arms. 

1906. 

6  Edw.  7,  c.  7,  s.  29 — Labourers 

[1915]  1  I.  R.  216  ;  49  I.  L.  T.  R.  105 
See  Labourers  (Ireland)  Acts.    25. 

s.  29  52  I.  L.  T.  R.  169 

See  Labourers  (Ireland)  Acts.    63. 
6  Edw.  7,  0.  23  [1914]  2 1.  R.  89  ; 

47  I.  L.  T.  R.  46 
See  Justices  —  Jurisdiction     (Petty 
Sessions).    133. 

s.  6  —  Charitable     Loan     Societies 

(Ireland)  Act,  1906 

41  I.  L.  T.  R.  135 
See  County  Court — Appeal.    9. 
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6  Bdw.  7,  c.  23,  s.  6 

[1914.]  2  I.  R.  89  ;  47  I.  L.  T.  R.  46 

See    Justices. — Jurisdiction     (Petty 

Sessions).    133. 

6  Edw.  7,  c.  27 — Fertilisers  and  Feeding  Stuffa 

[1909]  2 1.  R.  479 

See  Fertilisees  and  Feeding  Stuffs 

— s.'e    '  441.  L.  T.  R.  13 

See  Fertilisers  and  Feeding  Stuffs.  1. 
6  Edw.  7,  c.  32,  s.  1— Dogs  Act,  1906 

43  I.  L.  T.  R.  237 
See  Negligence.    29. 
6  Edw.  7, 0.  37,  ss.  5,  6,  31      [1909]  2 1.  R.  379  ; 
43  I.  L.  T.  R.  79 
See  Labourers  (Ireland)  Acts.    4. 

s.  6  42  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Act.    1. 

41 1.  L.  T.  R.  149 

See  Labourers  (Ireland)  Acts.    65. 

—  42  I.  L.  T.  R.  12 
See  Labourers  (Ireland)  Acts.    27. 

42  I.  L.  T.  R.  126 

See  Labourses  (Ireland)  Acts.    2. 
s.  6  (4)  43  I.  L.  T.  R.  216 

See  Labourers  (Ireland)  Acts,    35. 
44I.L.T.R.174,176 

See  Labourers  (Ireland)  Acts.    36. 
45  I.  L.  T.  R.  65 

See  Labourers  (Ireland)  Acts.    34. 

s.  6  (4)  (c) 

[1913]  2 1.  R.  241,  249  ;  46 1.  L.  T.  R.  63 

See  Labourers  (Ireland)  Acts.    64. 

s.  11  [1909]  1  I.  R.  212.  301  ; 

43 1.  L.  T.  R.  41, 215 

See  Labourers  (Ireland)  Acts.    54,  62. 
[1910]  1  I.  R.  135 

See   Mortgage   (General).     23. 
49  I.  L.  T.  R.  197 

See  Labourers  (Ireland)  Acts.     10. 
46  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    44. 

ss.  11(1)  (4)  (6),  21 

[1914]  1  I.  R.  65 

See  Labourers  (Ireland)  Acts.    41. 
s.  15  [1909]  2  I.  R.  199 

See  County  Council. 

[1914]  1 1.  R.  290  ; 

48  I.  L.  T.  R.  199 

See  Land  Purchase  Acts — Advance.  2. 
s.  29  [1915]  1  I.  R.  216 

See  Labourers  (Ireland)  Acts.     25. 

47  I.  L.  T.  R.  31 

See  Labourers  (Ireland)  Acts.    52. 

[1914]  1  I.  R.  16,  113,  118,  201,  208  ; 
48  I.  L.  T.  R.  66,  72 

See   Labourers   (Ireland)   Acts.     33, 
37,  38. 

[1914]  2  I.  R.  15  ;  48  I.  L.  T.  R.  68 

See  Labourers  (Ireland)  Acts.    53. 

s.  31  [1910]  1 1.  R.  386, 389  ; 

42 1.  L.  T.  R.  225  ;   43  I.  L.  T.  R.  76 

See  Labourers  (Ireland)  Acts.  16. 
43  I.  L.  T.  R.  68 

See  Labourers  (Ireland)  Acts.     14. 


6  Edw.  7,  0.  39,  s.  2 — Intoxicating  Liquors 

[1907]  2  I.  R.  564 

See  Licensing  Acts — Offences.     18. 
42  I.  L.  T.  R.  174 

See  Licensing  Acts — Offences.    48. 
[1909]  2  I.  R.  626  ;  43  I.  L.  T.  R.  201 

See  Licensing  Acts — Offences.    24. 

[1910]  2  I.  R.  200  ;  44  I.  L.  T.  R.  60 

See  Licensing  Acts— Licensing   Cer- 
tificate.   40. 
44  I.  L.  T.  R.  233 

See  Licensing  Acts — Offences.    28. 

s.  2         [1914]  2  I.  R.  68,  74,  note  ; 

48  I.  L.  T.  R.  43 

See  Licensing  Acts — Offences.    9. 
[1915]  2  I.  R.  250 

See  Licensing  Acts — Offences.    51. 
ss.  2,  3  [1915]  2  I.  R.  338 

See  Licensing  ActS' — Offences.    10. 
6  Edw.  7,  c.  43— (Betting)       44  I.  L.  T.  R.  226 

See  Gaming  and  Wagering.     1. 
6  Edw.  7  c.  47,  s.  2— Trade  Disputes  Act,  1906 
[1908]  2  I.  R.  214  ;  42  I.  L.  T.  R.  52 

See  By-law.     3. 
s  2.  43  I.  L.  T.  R.  190 

See  Criminal  Law  (General).     4. 
33  I.  L.  T.  R.  154 

See  Criminal  Law  (General).     4. 
[1918]2I.R.432;  52I.L.T.R.29 

See  Trades  Dispute.     2. 
ss.  3,  5  (3)      [1914]  2  I.  R.  285,  329 

See  Trades  Dispute.     1. 
6  Edw.  7,  u.  48 — Merchant  Shipping 

45  I.  L.  T.  R.  188 

See  Seaman — Medical  Expenses. 
6  Edw.  7,0.  54— Town  Tenants 

42  I.  L.  T.  R.  43 

See  Town  Tenants  Act,  1906.     27. 
46  I.  L.  T.  R.  241 

See  Town  Tenants  Act,  1906,     12. 
ss.  1,  2,  4        48  I.  L.  T.  R.  151,  249 

See  Town  Tenants  Act,  1906.    8. 
ss.  1,  5      45  I.  L.  T.  R.  225,  265 

See  Town  Tenants  Act,  1906.     45. 
ss.  1,  5,  17,  18  46  L  L.  T.  R.  16 

See  Town  Tenants  Act,  1906.     7. 

— ss.  3  (3),  17 

[1910]  2  I.  R.  76  ;  44  I.  L.  T.  R.  11 

See  Town  Tenants  Act.    42. 
s.  5  42 1.  L.  T.  R.  118 

See  Town  Tenants  Act,  1906. 
44  I.  L.  T.  R.  153 

See  Town  Tenants  Act.    36. 
49  I.  L.  T.  R.  72 

See  Town  Tenants  Act.    6. 
46  I.  L.  T.  R.  50 

See  Town  Tenants  Act,  1906.     13. 

ss.  5,  7       [1911]  2  I.  R.  450,  455  ; 

45  I.  L.  T.  R.  208 

See  Town  Tenants  Act,  1906.     47. 
ss   5,  8  42  I.  L.  T.  R.  227 

See  Town  Tenants  Act,  1906     21. 
47  I.  L.  T.  R.  210 

See  Town  Tenants  Act,  1906.     5. 

52  I.  L.  T.  R.  213 

See  Town  Tenants  Act,  1906     19. 
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6  Edw.  7,  0.  54,  s.  8  47  I.  L.  T.  R.  139 

See  Town  Tenants  Act,  1906.    43. 
s.  17  41  I.  L.  T.  R.  179 

See  Town  Tenants  Act,  1906.    29. 
s.  18  43  I.  L.  T.  R.  229 

See  Hows  Tenants  Act.    38. 
6  Edw.  7,  c.  55,  s.  5  (1)— Public  Trustee 

[1914]  1  I.  R.  5  ;  48  I.  L.  T.  R.  45 

See  Settled  Land  Acts.    6. 

6  Edw.  7,  i!.  58 — Workmen's  Compensation 

See  Wokkmbn's  Compensation. 
Sch   I.  (1)  (b)       43  I.  L.  T.  R.  2 

See  Workmen's  Compensation.    108. 

Soh.  I.  (3)  [1913]  2  I.  R.  133  ; 

47  I.  L.  T.  R.  141 

See  Workmen's  Compensation.     107. 
36  I.  L.  T.  R.  154 

See  Pbactice— Remitting.    62. 
47  I.  L.  T.  R.  285 

See  Practice — Remitting.    48. 
45  I.  L.  T.  R.  188 

<See   Seaman — Medical    Expenses. 
s.  13  47  I.  L.  T.  R.  263 

<See  Workmen's  Compensation.    109. 

1907. 

7  Edw.  7,  0.  13,  s.  16— Finance 

[1912]  2  I.  R.  606 
See  Revenue — Estate  DxjTy.    3. 
7  Edw   7  u.  17— Probation   of    Offenders  Act, 
s.  1  45  I.  L.  T.  R.  5 

See  Licensing  Acts — Offences.    15 

[1918]  2  I.  R.  63  ; 

52  I.  L.  T.  R.  4 
See  JirsTicE   — •  Jurisdiction   (Petty 
Sessions).    129. 

52  I.  L.  T.  R.  25 

iSee  Justices — Disqualification.     16, 

s.  3— Lunacy  (Ir.)  Act,U901 

[1908]  1  I.  R.  21,  31  ; 
39  I.  L.  T.  R.  98  ;  40  I.  L.  T.  R.  32 
iSee  Lunatic.    2 

45  I.  L.  T.  R.  5 

See  Licensing  Acts — Offences.    15. 
7  Edw  7,  c.  27 — Sale    of   Intoxicating   Liquor 
to.  Children  Act    40  I.  L.  T.  R.  138 
See  Licensing  Acts — Offences.    42. 
7  Edw.  7,  c.  47,  s   2 — Deceased's  Wife's  Sister, 
Marriage  Act  [1918]  1  I.  R.  394 

See  Will — Lapse. 
7  Edw.  7,  u  50,  s.  15 — Companies 

[1908]  1  I.  R.  279 
iSee  Company — Debentures.    6. 
7  Edw.  7,  c.  53,  s.  23  45  I.  L.  T.  182 

See  Public  Health  Acts.     10. 

7  Edw.  7,  u.  56 — Evicted  Tenants 

See  Land   Purchase  Acts  —  Evicted 
Tenant. 

s.  11 

[1912]  1  I.  R.  91  ;   45  I.  L.  T.  198 
<Sec  Land  Registry.    41. 

1908. 

8  Edw.  7,  c.  8,  s.  86— Finance 

48  I.  L.  T.  R.  245 

See  Motor  Cab.     1. 


8  Edw.  7,  c.  22 — Evicted  Tenants 

See  Land  Purchase  Acts  —  Evicted 
Tenant. 
8  Edw.  7,  c.  38 — Irish  Universities 

[1912]  2  I.  R.  328 

See  Poor  Rate — Exemption.    15. 

8    Edw.  7,  c.  40,  s.  8— Old  Age  Pensions   (1), 

10  (1)  46  I.  L.  T.  R.  224 

;See  Local  Government — Election.    8. 

ss.  8  (1),  10  (1)  (c) 

[1913]  2  I.  R.  55  ; 
46  I.  L.  T.  R.  224,  277 
See  Old  Age  Pension.    2.  j 

s.  8  [1915]  2  I.  R.  267 

See  Local  Government — ^Disqualitica- 

tion.     8. 
See  Old  Age  Pension. 
8  Edw.  7,  o.  45,  s.  4  (4)    Punishment  of  Incest 
Act,  1908  47  I.  L.  T.  R.  154 

See  Criminal  Law — Evidence.    16. 
8  Edw.  7,  c.  59,  s.  10  44  I.  L.  T.  R.  107 

See  Criminal  Law — Evidence.    9. 
8  Edw.  7,  e.  61,  s.  9  45  I.  L.  T.  R.  172 

See  Public  Health  Acts.    30. 
8  Edw.  7,  c.  67,  ss.  12,  32— Children 

46  I.  L.  T.  R.  170 
See  Children  Act,  1908.     1. 

ss.  12,  29,  133  (3) 

46  I.  L.  T.  R.  188 
See  Children  Act,  1908.    2. 

s.  57 

[1917]  2  I.  R.  45  ;  50  1.  L.  T.  R.  210 
See  Reformatory  School. 

s.  118  44  I.  L.  T.  R.  70 

See  Childben  Act,  1908.    3. 
8  Edw.  7,  u.  69 — Companies    (Consolidation) 

[1911]  2  I.  R.  553; 

45  I.  L.  T.  R.  159 

See  County  Court — Jurisdiction.      3. 

[1911]  2  I.  R.  532 

See  Practice — Judgment.    68. 

s.  116  [1913]  2  I.  R.  474  ; 

48  I.  L.  T.  R.  28 
See  County  Court — Practice.       65. 

s    120  [1912]  1  I.  R.  24 

See  Company — ^Winding-up.     1. 
s.  129  (6)        [1917]  1  I.  R.  67,  75  ; 

49  I.  L.  T.  R.  199 
See  Company — ^Winding-up.    9. 

—  [1918]  1  I.  R.  62  ; 

52  I.  L.  T.  R.  41 
See  Company — ^Winding-up.    18. 

s.  140  [1915]  2  I.  R.  310 

See  Company — Winding-up.     16. 

s.  151  [1914]  1  I.  R.  389 

See  Company — Debentures.    10. 

ss.  174,  215         [1911]  2  I.  R.  553  ; 

45  I.  L.  T.  R.  159 
See  County  Court — Jubisdictiok.  3. 
See  Company — ^Winding-up.    9. 

s.  180  (1)  [1913]  1 1.  R.  502  ; 

47  I.  L.  T.  R.  167 
See  Company — ^Winding-up.    3. 
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8  Edw.   7,  c.   69,  8.  193 

45   I.   L.   T.   R.   270 

jSfee  Praotiob — Service.    22. 
s.  212  47  I.  L.  T.  R.  214 

See  Company — Winding-ttp.     1. 
s.  215  [1913]  1  I.  R.  352 

See  Company — Winding-up.    10. 
s.  274  52  I.  L.  T.  R.  42 

See  Practice — Service.    19. 


1909. 

9  Edw.  7,  t.  31,  B.  5 — ^Weeds  and  Agricultural 
Seeds  [1915]  2  I.  R.  128 

See  Weeds  and  Agricultural  Seeds 
(Ireland)  Act,  1909. 
9  Edw.  7,  c.  42 

See  Land  Purchase  Acts — Bonus. 
9  Edw.  7,  0.  42— Irish  Land  ss.  1,  13  (1) 

44  I.  L.  T.  R.  18 
See  Land  Purchase  Acts  —  Sale  by 
Land  Judge.    26. 

ss.  3,  6,  12  (1)       [1912]  1  I.  R.  38  ; 

45  I.  li.  T.  R.  276 
See    Land     Purchase    Acts — Bonus. 
34. 

ss.  3,  13       [1910]  1  I.  R.  76,  183  ; 

44  I.  L.  T.  R.  64,  161 
See  Land  Purchase  Acts — Congested 

Estate.    2. 
See    Land    Purchase    Acts — Evicted 
Tenant.    16. 

s.  6 

[1910]  1  I.  R.  66,  68, 183,  334,  342  ; 

44  I.  L.  T.  R.  59,  161,  169 

See   Land    Purchase   Acts  —  Bonus. 

26. 
See  Land  Purchase  Acts — Congested 

Estate.    2. 
See   JjASf)  Purchase  Acts — Jurisdic- 
tion.   3. 

ss.  6,  60  47  I.  L.  T.  R.  94 

See  Land    Purchase   Acts — Advance. 
32. 

s.  12  (1)      [1910]  1  I.  R.  334,  342  ; 

44  I.  L.  T.  R.  169 

See  Land   Purchase  Acts — Jurisdic- 
tion.   3. 

s.  15  (1)  [1913]  1  I.  R.  80  ; 

47  I.  L.  T.  R.  48 

See  Land  Purchase  Acts — ^Advance. 
20. 

s.  17  [1916]  1  I.  R.  353,  358  ; 

50  I.  L.  T.  R.  222 

See  Land  Purchase  Acts  —  Evicted 
Tenant.    9. 

s.  17  (4)  47  I.  L.  T.  R.  174 

See  Land  Purchase  Acts  — ■  Evicted 
Tenant.    10. 
ss.  20,  58  [1912]  2  I.  R.  77  ; 

45  I.  L.  T.  R.  285 

See  Land  Purchase  Acts — Congested 
Estate.    4. 


9  Edw.  7,  0.  42,  s.  21  [1911]  1  I.  R.  42  ; 

44  I.  h.  T.  R.  259 

See  Land  Purchase  Acts — Congested 
Estate.    1. 

ss.   26,   60 

[1916]  1 1.  R.  153, 162;  50  I.  L.  T.  R.  97 
See   Land    Purchase   Acts — Interest 
on  Purchase-money.    4. 

s.  28  (1)  [1914]  1  I.  R.  175 

See  Crown  Debt.    2. 

s.  36  44  I.  L.  T.  R.  49 

See  Land  Purchase  Acts  —  Superior 
Interest.    44. 

s.  38  [1911]  1  I.  R.  297 

See   Land   Purchase   Acts — Superior 
Interests.    48. 

ss.  57,  58  [1910]  1  I.  R.  183  J 

44  I.  L.  T.  R.  161 

See  Land  Purchase  Acts  —  Congested 
Estate.    2 

s.  58  (2)  [1912]  1  I.  R.  77  ; 

45  I.  L.  T.  R.  285 

See  Land  Purchase  Acts  —  Congested 
Estate     4. 

ss.  59,  60  49  I.  L.  T.  R.  42 

See  Land  Purchase  Acts — Compulsory 
Purchase.    1. 

s    63  (2) 

[1915]  1  I.  R.  422  ;  50  I.  L.  T.  R.  69 
See  Land  Purchase  Acts — Compulsory 
Purchase     3 

s.  65  44  I.  L.  T.  266 

See  Land  Law  Acts — Future  Tenant. 
7. 

44  I.  L.  T.  R.  212 

<See  Land  Law  Acts — Future  Tenant. 
3. 

48  I.  L.  T.  R.  82 

See  Land  Law  Acts — Future  Tenant. 
8. 
s.  65  (1)       [1912]  1  I.  R.  429,  445  ; 

46  I.  L.  T.  R.  189 
See  Land  Law  Acts — Fair  Rent.    36. 

[1914]  1  I.  R.  248 

See  Land  Purchase  Acts  —  Superior 
Interest.    11. 
[1915]  1  I.  R.  169  ; 

48  I.  L.  T.  R.  25 
<See  Land  Purchase  Acts — Compulsory 

Purchase.    2. 

[1915]  1 1.  R.  169;  48  I.  L.  T.  R.  251 

See  Land  Purchase  Acts — Compulsory 
Purchase.    2. 

9  Edw.  7,  c.  48 — Asylum  Officers'  Superannua- 

tion [1916]  2  I.  R.  184  ; 

49  I.  L.  T.  R.  200 
See     Local   'Government  —  Asylum 

Officers. 

1910. 

10  Edw.  7,  c,  8 — Finance  Act 

[1911]  2  I.  R.  312  ; 
44  I.  L.  T.  R.  8,  73  ;  3  N.  I.  J.  R.  26 
See  Licensing  Acts — Licensing   Cer- 
tificate.   20. 
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ceei: 

10  Edw.  7,  c.  8,  ss.  1,  2,  4,  26,  27,  41— Finance 
Act 
[1917]  2  I.  R.  268  ;  49  I.  L.  T.  R.  148 

See     Revenue  —  Increment     Value 
Duty. 
— 48  I.  L.  T.  31  ;  48  I.  L.  T.  R.  139 

See  DowEE.     2,  3. 
[1916]  2  I.  R.  175 

See    Revenue  —  Undeveloped    Land 
Duty. 
48  I.  L.  T.  R.  241 

See  Revenue — Estate  Duty.    11. 
B.  60  (2)  [1915]  2  I.  R.  149 

See  Revenue — Estate  Duty.     8. 
10  Edw.  7,  c.  8,  s.  86  48  I.  L.  T.  R.  245 

See  Motor  Car.    1. 
1  Geo.  5,  o.  8  45  I.  L.  T.  R.  57 

See  Poor  Rate — Procedure.    14. 
1  Geo  5,  0.  27,  s.  8  50  I.  L.  T.  R.  148 

(See  Dog.    1. 

1911 

1  &  2  Geo.  5,  c.  45 — Public  Roads  (Ireland) 

[1913]  2  I.  R.  89,  96  ;  47  I.  L.  T.  R.  34 

<See  Practice — Service.    40. 

[1917]  2  I.  R.  49 

See  Local  Government — Roads.    7. 


s.  1 

See  Highway. 
s.  1 

See  Hiohway. 
s.  1  (1) 

See  Highway.     5. 

2    Geo.     5,   c.    55 


1. 


4. 


50  I.  L.  T.  R.  86 

47  I.  L.  T.  R.  120 

48  I.  L.  T.  R.  182 

-National  Insurance, 
ss.  1  (1)  (2),  66  (i)  (iii) ;  First  Schedule, 
Part  1  (a).  Part  2  (6) 

[1913]  1  I.  R.  219,  244  ; 
47  I.  L.  T.  R.  28,  107 
See  National  Insurance.     1,  2,  10. 

s.  1  (1)  (2)  51  I.  L.  T.  R.  97 

See  National  Insurance.     14. 

s.  1  (2),  Sch.  I,  Part  1  (o)— 

[1914]  2  I.  R.  110,  120,  note  ; 
47  I.  L.  T.  R.  238 
See  National  Insurance.    4. 

s.  1   (1)  (2),  Sch.  1,  Part  1   (o)— 

[1915]  2  I.  R.  262.  283 
See  National  Insurance.     1,  2. 

[1916]  2  I.  R.  70  ; 

49  I.  L.  T.  R.  113 

See  National  Insurance.     62. 

[1916]  2  I.  R.  59  ; 
50  I.  L.  T.  R.  60 
See  National  Insurance.    6. 

48  I.  L.  T.  R.  211 

,See  National  Insurance.     12. 

ss.  1,  3,  4  [1914]  2  I.  R.  489  ; 

48  I.  L.  T.  R.  196,  225 
See   National   Insurance     5. 

s.  8  (1)  (c)  (d)  Sch.  1,  Part  2   (6)— 

[1915]  1  I.  R.  79 
See  National  Insurance.     13. 

s.    69    (2) 

[1913]  2 1.  R.  453  ;  47  I.  L.  T.  R.  172 
See  National  Insurance.    9. 


1  &  2  Geo.  5,  c.  55,  s.  70  49 1.  L.  T.  4 

See  National  Insurance     7. 

s.  112  [1918]  2  I.  R.  452  ; 

52  I.  L.  T.  R.  20S 
iSee  National  Insurance.    8. 

1  &  2  Geo.  5,  i;.  cxc,  s.  3 — Belfast  Corporation 

[1915]  2  I.  R.  36,  45 
jSee  Lands  Clauses  Acts — Compulsory 
Powers.    3. 

6s.  3,  39  [1914]  2  I.  R.  1 

See  Fee-Farm  Grant.    2. 

s.  102  [1913]  2  I.  R.  87 

See  Belfast  Local  Acts.  1. 

1912 

2  Geo.  5,  c.  3,  s.  1  (1)— Shops 

[1913]  2  I.  R.  397  ;  47  I.  L.  T.  R,  157 
See  Shops  Act,  1912. 

2  Geo.  3,  c.  5,  s.  19 

[1917]  2  I.  R.  236  ;  51  I.  L.  T.  R.  49 
See  Shop. 

1913 

3  &  4  Geo.  5,  c.  37 — National  Insurance 

[1916]  2  I.  R.  59  ;  50  I.  L.  T.  R.  60 

iSee  National  Insurance.     6. 
48  I.  L.  T.  R.  211 

See  National  Insurance.    12. 
s.   6  [1915]  2  I.  R.  262,  283 

See  National  Insurance.     1,  2. 
SB.  8,  13  49  I.  L.  T.  R.  4 

See  National  Insurance.    7. 

1914 

4  &  5  Geo.  5,  c.  1 1^ — Postponement  of  Payments 

[1914]  2  I.  R.  535  ;  48  I.  L.  T.  R.  207 
See  War.     16. 

[1915]  2  I.  R.  66 

See  Practice — ^Execution.    10. 
4  &  5  Geo.  5,  c.  12 — Aliens  Restriction 

[1914]  2 1.  R.  543  ;   f  8 1.  L.  T.  R.  213 
See  War.     17. 
4  &  5  Geo.  5,  c.  29 — Defence  of  the  Realm 

50  I.  L.  T.  R.  79 
See  Licensing  Acts — Offences.    34. 
4  Geo.  4,  u.  36— Franchise         48  I.  L.  T.  R.  158 

See  Parliament — Franchise.    26. 
4  &  5  Geo.   5,  c.  58 — Criminal     Justice   Ad- 
ministrations. 39(1)    491.  L.  T.  R.  28 
See  Criminal  Law  (General).     19. 

s.  43 

[1917]  2  I.  R.  45  ;  50  I.  L.  T.  R.  210 
See  Reformatory  School. 

[1918]  2  I.  R.  94 

See     Justices — Jurisdiction     (Petty 
Sessions).     127. 

3.  43  (4)  50  I.  L.  T.  R.  233 

See    Justices — Jurisdiction       (Petty 

Sessions).    6. 

4  &  5  Geo.  5,  u.  78 — Emergency  Powers  Act, 

1914  [1916]  1  I.  R.  265  ; 

60  I.  L.  T.  R.  112 

See   Practice  —  Courts     (Emergency 

Powers)  Acts.     1. 

[1916   2  I.  R.  192 

See  Practice — Service.    29. 
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4  &  5  Gso.  5,  0.  78  [1917]  2  I.  R.  43 

See     Peactioe — CorrRis     (Embrgbncy 

PowEES).    3.  [1917]  2  I.  R.  281 

See   Practice  —  Cottrts   (Emergency 

Powers).    4. 

s.  1  [1918]  1  I.  R.  107 

See    Practice  —  Courts    (Emergency 
Powers).    2. 

•—  [1917]  1 1.  R.  240  ; 

51  I.  L.  T.  R.  87 
See  Vendor  and  Pttrchasee — ^Title.  7. 

[1918]  2  I.  R.  455  ;  52  I.  L.  T.  R.  117 

See  War.     4. 

[1917]  2 1 .  R.  417  ; 

51  I.  L.  T.  R.  112 

See  Bankruptcy — Debtor  Summons.  3. 
s.  1  (1)  49  I.  L.  T.  R.  136 

See  Practice— Service.    46. 
48  I.  L.  T.  R.  246 


See  War.     3. 

<See  Trespass.  14. 


50  I.  L.  T.  R.  205 
50  I.  L.  T.  R.  177 
48  I.  L.  T.  R.  215 
52  I.  L.  T.  R.  149 


See  War.     11. 

s   1  (1)  (a),  (2) 

-See  War.    15, 

s.   1  (1)  (a) 

See  Practice — Costs.    32. 

s.  1  (2)  49  I.  L.  T.  R.  65 

See  War.     1. 

[1915]  2 1.  R.  11,  66, 123 

See  Practice — Execution.    8,  9,  10. 

48  I.  L.  T.  R.  239 

See  War.    2. 
5  Geo    5,  0    12 — ^Trading  with  the  Enemy. 

49  I.  L.  T.  R.  119 
-See  War.     18. 

— s.  6  [1918]  1  I.  R.  433 

-See  Assignment.    1. 
5   Geo.   5,   c.   13— Execution  of  Trusts   (War 
FaciUties)  [1918]  1 1.  R.  359  ; 

52  I.  L.  T.  R.  147 
5  Geo.  5,  0.  37 — Defence  of  the  Eealm 

[1918]  1 1.  R.  152  ;  52  I.  L.  T.  R.  Ill 
-See  Landlord  and  Tenant — Lease.   30. 


1915 
5  &  6  Geo.  5,  c.  5  51  I.  L.  T.  R.  51 

-See  Munitions  of  War  Act,  1915. 
See  Vendor   and   Purchaser — ^Title. 
11. 

5  &  6  Geo.  5,  o.  11  48  I.  L.  T.  R.  239 

-See  War.     2. 


5  &  6  Geo.  5,  c.  89,  ss.  38,  39— Finance  (No.  2> 

Act  [1917]  2  I.  R.  59* 

-See  Revenue — Excess  Profits  Duty.  1. 

s.  22  (2)  (c)  52  I.  L.  T.  R.  205 

-See  Revenue — Income  Tax.    3. 

Sch.  IV.,  Pt.  L,  r.  8,  Pt.  IIL,  r.  2 

[1918]  2  I.  R.  510 

-See  Revenue — Excess  Profits  Duty.  2. 

5  &  6  Geo.  5,c.97,  s.  1  (3) — Increase  of  Rent  and 

Mortgage  Interest        50  I.  L.  T.  R.  116 

See    Landlord    and    Tenant — Notice 

TO  Quit.    4. 

s.  l(l)(vi)  52  I.  L.  T.  R.  216 

-See  War..     10. 

5  &  6  Geo.  5,  c.  104 — Military  Service 

50  I.  L.  L.  R.  107 
See  Military  Service. 

1916 

6  &  7  Geo.  5,  c.  18,  s.  1  (1)  (b)  [1916]  1  I.  R.  265  ; 

50  I.  L.  T.  R.  112 

-See     Practice — Courts     (Emergency 
Powers).     1. 

s,    1    (1)   (6)        50  I.  L.  T.  R.  177 

-See  War — Emergency  Legislation. 

[1916]  1  I.  R.  265  ;  50  I.  L.  T.  R.  112 

-See    Practice  —  Courts     (Emergency 
Powers).     1. 

[1918]  1  I.  R.  107 

See    Practice  —  Courts     (Emergency 
Powers).    2. 
6  &  7  Geo  5,  t.  28,  o.  5 — ^Output  of  Beer  Restric- 
tion [1918]  2  I.  R.  448 
-See  Licence.    1. 
6   &   7   Geo.   5,  c.   46 — Law    and     Procedure 
(Emergency  Provision)  (Ireland) 
[1917]  1  I.  R.  5  ;  51  I.  L.  T.  R.  17 
-See  Practice — Evidence.    7. 

s.  1  [1917]  1  I.  R.  57 

-See  Practice — Evidence.    7a. 

6  &  7  Geo.  5,  c.  66 — ^Dublin  Reconstruction 

52  I.  L.  T.  R.  160 
-See  Dublin  Reconstruction  Act,  1916. 

1917 

7  &  8  Geo.  5,  c.  25,  h.  1  (1) — Emergency  Legisla- 

tion 52  I.  L.  T.  R.  120 

-See  Contract.    4. 

s.  6  [1918]  2 1.  R.  455 ; 

52  I.  L.  T.  R.  117 
-See  War.    4. 
7  &  8  Geo.    5,    c.    42 — Workmen's    Compen- 
sation.  War  Addition 

52  I.  L.  T.  R.  76 
-See  Insurance — Policy  of.     11. 


(  ceclxxxiii  ) 


TABLE 


EULES   AND   OEDEES    CITED. 


1854.     General  Orders.     Or.  178 

29  I.  L.  T.  R.  55 

See  Peaoticb — Default.    3. 

1859 — General  Orders  in  Chancery,  Soh.  II. 

40  I.  L.  T.  R.  199 

See  Solicitor — Bill  op  Costs.    151. 

1865  (Probate  Contentious)  rr.  115,  116 

[1900]  2  I.  R.  560 
See  Probate  (and  Administration) — 
Practice.    8. 

1878  (April),  VII.,  Sch.,  Items  75,  95,  105,  106 
[1894]  1  I.  R.  378 
See  Solicitor — Bill  of  Costs.    68. 

1882  (June),  r.  2,  Sch.,  Item  15 

[1894]  1  I.  R.  378 
See  Solicitor — Bill  of  Costs.    68. 

1884   (16th  April)  —  Solicitors'  Remuneration 
Act,   1881— Costs— Sch.   1 

30  I.  L.  T.  R.  125 
See  Solicitor — Bill  of  Costs.    139. 

Costs— Sch.  I,  Part  I. 

[1903]  1  I.  R.  29 

See  Solicitor — Bill  of  Costs.    166. 

Sch.  I.,  Part  I.,  r.  11 

[1915]  1  I.  R.  185 

See  Solicitor — Bill  of  Costs.    124 
1  N.  I.  J.  R.  259 

See  Solicitor — Bill  of  Costs.    147. 
[1901]  1  I.  R.  105 

See  Solicitor — Bill  of  Costs.    161. 

See  Solicitor — Bill  of  Costs.   139, 144, 
156, 159, 165, 166. 

[1899]  1 1.  R.  515, 518  ; 

33  I.  L.  T.  R.  159 
See  Solicitor — Bill  of  Costs.    144. 

[1902]  II.  R.  1  ;  35  I.  L.  T.  R.  248 

See  Solicitor — Bill  of  Costs.    154. 

■ r.  5. 

[1900]  1  I.  R.  1  ;  33  I.  L.  T.  R.  25 
/See  Solicitor — Bill  of  Costs.    157. 

— [1900]  1  I.  R.  137 

See  Solicitor — Bill  of  Costs.    146. 

[1902]  2  I.  R.  397;  35  I.  L.  T.  R.  143; 

1  N.  I.  J.  R.  222 
See  Solicitor — Bill  of  Costs.     153. 


1884— COM. 

[1904]  1  I.  R.  570  ;  39  I.  L.  T.  R.  5 

See  Solicitor — Bill  of  Costs.    164. 

: —  41  I.  L.  T.  R.  53 

See  Solicitor — Bill  of  Costs.    141. 

Sch.  I.,  Part  I. ;  Sch.  II. 

[1915]  1  I.  R.  58 
See  Solicitor — Bill  of  Costs.    125. 
1885  (October) — Land  Commission,  Form  No. -1 
[1899]  2 1.  R.  561, 591 
See  Conversion.    5. 

1889— r.  II.  (b)  3  N.  I.  J.  R.  157 

See  Solicitor — Bill  of  Costs.     140. 

1890.    County  Court  (Ir.)  Orders. 

XVI.,  I.  4  5  N.  I.  J.  R.  56 

iSee  County  Court — Practice.    21. 

XXII.,  r.  3 

28  I.  L.  T.  R.  116 
See  County  Court — Practice.    50. 

XXII.,  r.  3 

28  I.  L.  T.  R.  154 
See  County  Court — Practice.    51. 

(1st  March)— XXXVI.,  r.  9 

[1895]  1  I.  R.  302  ;  29  I.  L.  T.  R.  63 
See  County  Court — Practice.    7. 

■ Or.  XXVII.,  rr.  1,  2 

28  I.  L.  T.  R.  140 
See  County  Court — Practice.     45. 
1891  (19th  January) — Supreme  Court,  r.  8  II., 
[1899]  2  I.  R.  45 
See    Practice— Writ    Specially    In- 
dorsed.   2. 

■ III.,  r.  6  [1894]  2  I.  R.  16  ; 

28  I.  L.  T.  R.  7 
See    Practice — Writ    Specially    In- 
dorsed.   22. 

28  I.  L.  T.  R.  85 

See   Landlord    and    Tenant — Action 
for  Recovery  of  Land.    10. 

Supreme  Court,  III.,  r.  6 

[1900]  2  1.  R.  505 
See    Practice — Writ    Specially    In- 
dorsed.   4. 

III.,  r.  6  28  I.  L.  T  R.  129 

See    Practice — Writ    Specially    In- 
dorsed.   32. 

in.,  r.  6  29  I.  1.  T.  R.  101 

Practice — Third  Party.    5. 
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1891— co».— III.,  IV.  6,  6  (a)    [1899]  2  I.  R.  45 
See    Peaotice — Writ    Specially    In- 

DOKSED.      2. 

III.,  r.  6  (a)  [1897]  2  I.  R.  601 

See  Practice — Judgment.     35. 

[1903]  2  I.  R.  331  ; 

36  I.  L.  T.  R.  233  ;  3  N.  I.  J.  R.  49 
See   Landlokd    and    Tenant — Action 
FOK  Recovery  of  Land.    28. 

III.,  r.  6  (f)  [1897]  2  I.  R.  55 

See    Practioe^Wkit    Specially    In- 
dorsed.   9. 

[1897]  2  I.  R.  234  ;  31  I.  L.  T.  R.  61 

See    Practice — Writ    Specially    In- 
dorsed.   1. 

III.,  r.  7  [1895]  2  I.  R.  398 

iSee  Practice — Writ  of  Summons.     8. 

[1899]  2  I.  R.  196 

See    Practice — Writ    Specially    In- 
dorsed.   16. 
[1901]  2  I.  R.  350  ; 

35  I.  L.  T.  R.  20  ;   1  N.  I.  J.  R.  36 
See  Practice — Writ  of  Summons.    10. 

IX.,  rr.  5,  11 

[1905]  2  I.  R.  251  ;  39  I.  L.  T.  R.  42  ; 
5  N.  I.  J.  R.  71 

See  Practice — Service.     61. 
IX.,  r.  9 

See   Master   and    Servant — Master's 
Liability.     14. 
IX.,  r.  11  [1895]  2  I.  R.  442 

See  Practice — Service.    3. 
XL,  1.  1  [1894]  1  I.  R.  185 

See  Practice — Service.    47. 

[1894]  1 1.  R.  385, 401  ; 

28  I.  L.  T.  R.  2 

See  DoMiciL.     3. 
[1896]  1  I.  R.  334 

See  Practice — Service.    37. 
[1897]  1  I.  R.  467 

See  Practice — Judgment.    4. 
■ XL,  1.  1  (c)  28  I.  L.  T.  R.  8 

See  Praotice—Seevicb.    38. 

XL,  r.  1  (f)  [1896]  2  L  R.  619  ; 

30  I.  L.  T.  R.  35,  69 

See  Practice — Service.    25. 
XL,  r.  1  (g)         28  I.  L.  T.  R.  8 

See  Peactice— -Sbevioe.    38. 
■ ■  XL,  r.  1  (g)  (h)     [1899]  1  I.  R.  217 

See  Peactioe--Sbevioe.    26. 
XL,  r.  2  [1899]  1  I.  R.  217 

See  Practice — Service.    26. 
XL,  r.  10  [1903]  2  I.  R.  458  ; 

36  I.  L.  T.  R.  230  ;  3  N.  I.  J.  R.  84 
See  Practice — Service.    27. 

XII.,  r.  9         [1903]  2  I.  R.  589,  623 
1  N.  I.  J.  R.  178 
See   Master   and   Servant — ^Master's 
Liability.    14. 

XIII. ,  r.  3  [1897]  2  I.  R.  601 

See  Practice — Judgment.    35. 

XIV.,  i:  1 

See    Practice — Writ    Specially    In- 
dorsed.   2. 

[1896]  2  I.  R.  267 

See  Practice — Judgment.    55. 


189i_co».  [1900]  2  I.  R.  505 

See    Practice — Writ    Specially    In- 
dorsed.   4. 

28  I.  L.  T.  R.  129 

See    Practice — Writ    Specially    In- 
dorsed.   32. 

28  I.  L.  T.  R.  147 

See    Practice — Writ    Specially    In 

DORSED.      30. 

29  I.  L.  T.  R.  101 

See  Practice — ^Third  Paety.    5. 

XVI.,  r.  1      [1900]  2  I.  R.  265,  368  ; 
33  I.  L.  T.  R.  82,  83,  note. 
See  Defamation — Libel    14. 

XVI.,  r.  4       [1899]  2  I.  R.  486,  494 

See  Damages.     9. 

XVI.,  rr.  4,  5 

[1903]  2  I.  R.  681,  730  ; 

36  I.  L.  T.  R.  194 
See  Practice — Parties.    11. 

XVI.,  I.  10  [1894]  1  I.  R.  57 

See  Probate  (and  Administration) — 

Practice.     36. 

XVL,  X.  11 

[1904]  2  I.  R.  357, 360  ; 

37  I.  L.  T.  R.  95, 101 
See   Land   —  Action   for   Recovery 
OF.     12. 

XVL,  r.  14    [1903]  2  L  R.  589, 623  ; 

3  N.  I.  J.  R.  195 

See   Master   and    Servant — Master's 
Liability.     13. 

XVL,  r.  49  29  I.  L.  T.  R.  5 

See  Practice  —  Thied  Pahty  —  Pro- 
cedure.    1. 

29  I.  L.  T.  R.  101 

See  Practice  —  Third  Party  —  Pro- 
cedure    5. 

XVL,  r.  53  [1894]  2  I.  R.  20 

See  Practice  —  Third  Party  —  Pro- 
cedure.   9. 

XVL,  rr.  53,54 

[1895]  2  I.  R.  357  ;   29  I.  L.  T.  239 

iSee  Practice  —  Third  Party  —  Pro- 
cedure    3. 

XVII. ,  r.  4         [1899]  2  1.  R.  470  ; 

33  I.  L.  T.  R.  90 

See  Practice — Parties.    5. 

XVIIL,  r.  1    [1903]  2 1.  R.  681, 730  ; 

36  I.  L.  T.  R.  194 
See  Practice — Parties     11. 

XIX.,  r.  3  [1897]  2  I.  R.  140 

See  Practice — Counterclaim     3. 

29  I.  L.  T.  R.  96 

iSee  Practice — ^Default.    5. 

XIX.,  r.  7  [1896]  2  I.  R.  35  ; 

29  I.  L.  T.  286 
See  Practice — Particulars.    15. 

XIX.,  r.  7  [1909]  1  I.  R.  32 

See  Trade  Mark.     2. 

XXL,  r.  16  29  I.  1.  T.  R.  96 

See  Practice — Default.    5. 

XXL,  r.  17  [1897]  2  I.  R.  314 

See  Solicitor — Bill  of  Costs.    52. 

-  [1897]  2  I.  R.  327 
See  Practice — Costs.    18. 
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1891  R.S.C.— coji.— XXILr.  1   [1901]  2I.R.611 
See  Pbaotice — Pleading.    2. 

XXII.,  r.  8  [1899]  2  I.  H.  34 

'.  Pbaotice — Costs.    54. 
XXIII.,  r.  2       [1895]  1  I.  B.  200  ; 
29  I.  L.  T.  239 
See   Pbaotice — Pleading.    12. 

XXV.,  1'.  5  [1901]  1  I.  R.  434 

Sec  Illegitimacy. 

XXVI.,  1.  1        28  I.  L.  T.  R.  128 
s  Practice — Costs.    48. 
XXVII.,  r.  4        29  I.  L.  T.  R.  6 
See  Practice — Execution.    3. 

XXIX.,  r.  1       [1901]  2  I.  R.  267  ; 

1  N.  I.  J.  K.  5 
See  Pbaotice — Security  eor  Costs.   22. 

XXIX.,  r.  3        [1895]  1  I.  R.  246 

See  Pbaotice — Security  foe  Costs.  32. 

XXIX.,  r.  4       [1900]  2  I.  R.  560  ; 

34  I.  L.  T.  R.  54 

See  Probate  (and  Administration) — 

Practice.    48. 

XXX.,  r.  11         [1903]  2  I.  R.  118  ; 

36  I.  L.  T.  R.  236  ;  3  N.  I.  J.  R.  23 

See  Pbaotice — ^Discovbey.    30. 

XXXI.,  r.  13      [1899]  2  I.  R.  199  ; 

33  I.  L.  T.  R.  36 
See  Practice — Discovery.    16. 

XXXVI.,  r.  3       [1895]  1  I.  R.  504 

See  Practice — ^Tbial.    3. 

XXXVI.,  rr.  6,  39,  43 

36  I.  L.  T.  R.  185  ;  3  N.  I.  J.  R.  218 

See  Practice — ^Befebbnce  to  Master. 
2. 

XXXVI.,  r.  10      28  I.  L.  T.  R.  124 

See  Pbaotice — Notice  of  Trial.    2. 

XXXVI.,  1'.  11       29  I.  L.  T.  R.  96 

See  Pbaotice — ^Default.    5. 

XXXVIII.,  r.  14    28  I.  L.  T.  R.  48 
See  Practice — Judgment.    61. 

XXXIX.,  1.  1      [1898]  2 1.  R.  300  ; 

32  I.  L.  T.  R.  69 
See  Pbaotice  (Matrimonial)  —  New 
Teial  Motion. 

XL-.  1.  9  28  I.  h.  T.  R.  39 

See  Damages.    3. 

XLIL,  r.  10    [1903]  2 1.  R.  589,  623 

3  N.  I.  J.  R.  195 
See   Mastbb   and   Sebvant — ^Master's 
Liability.    13. 

XLIL,  r.  22        30  1.  L.  T.  H.  60 

See  Pbaotice — Execution.    13. 

XLIL,  rr.  24,  25 

[1894]  2  I.  R.  683  ;  28  I.  L.  T.  R.  121 

See  Practice — Execution.    11. 
XLIL,  r.  25  29  I.  L.  T.  R.  6 

See  Pbaotice — Execution.    3. 
XLIL,  r.  25  (9)      30  I.  L.  T.  R.  59 

See  Practice — Parties.    7. 
XLIL,  r  35  30  I.  L.  T.  R.  93 

See  Pbaotice — Discoveby.    25. 

XLIL,  rr.  35,  36,  37 

30  I.  L.  T.  R.  46 

See  Pbaotice — ^Discoveby.    23. 
XLIL,  !■.  36  [1898]  1  I.  R.  196 

See  Practice — ^Discovery.    24. 


1891  R.S.C— con.— XLIV.  and  XLV. 

[1903]  2  I.  R.  557  ;  37  I.  L.  T.  R.  39  ; 
3  N.  I.  J.  R.  142 

See  Arrest  (Debtors  Act).    2. 

LIV.,  r.  16     [1895]  1  I.  R.  309,  820 

See  Peaotioe  (Mateimonial)  —  Pae- 

TICULAES.      3. 

LV.,  r.  4  [1903]  1  I.  R.  26 

See    Practice    —    Originating    Sum- 
mons.   3. 

[1901]  1 1.  R.  489  ; 

35  I.  L.  T.  R.  10  ;  1  N.  I.  J.  R.  34 
See  Will — Condition.    6. 

LV.,  r.  4,  (a)  (g) 

[1901]  1 1.  R.  374  ;  35 1.  L.  T.  R.  172  ; 
1  N.  I.  J.  R.  138 
See  Infant — ^Advancement. 

LV.,  f.  4  (0),  (e),  (f) 

28  I.  L.  T.  R.  33 
See     Pbaotice  —  Obiginating     Sum- 
mons.   4. 

LV.,  r.  4  (g)      [1899]  1  I.  R.  321 

See     Pbaotice  —  Obiginating     Sum- 
mons.   3. 

LV.,  r.  11  [1901]  1  I.  R.  489  ; 

35  I.  L.  T.  R.  10  ;  1  N.  I.  J.  R.  34 
See  Will — Condition.    6. 

LVL,  rr.  5,  7     36  I.  L.  T.  R.  185  ; 

3  N.  \.  J.  R.  218 
See  Pbaotice — ^Eefebenob  to  Masteb. 
2. 

LVIL,  rr.  13,  17    28  I.  L.  T.  R.  7 

See  Shebiff.     16. 

— LVIL,  rr.  15,  17   [1898]  2  I.  R.  703 

See  Sheriff.    9. 

LXIV.,  r.  3         [1894]  2  I.  R.  654  ; 

28  I.  L.  T.  R.  115 
See  Pbaotice — Time.    3. 

LXIV.,  r.  11        [1896]  2  I.  R.  630 

See  Pbaotice — ^Default.    9 

29  I.  L.  T.  R.  55 

See  Pbaotice — ^Default.    3. 

29  I.  L,  T.  R.  96 

See  Practice — Default.    5. 

-  LXV.,  r.  1  [1897]  2  I.  R.  314 
See  SoLioiTOE — Bill  of  Costs.    52. 

[1897]  2  I.  R,  327 

Sefe  Peaotioe — Costs.    18. 

LXV.,  r.  3  [1899]  2  I.  R.  108 

See  Pbaotice — Costs.    21. 

[1894]  2  I.  R.  14 

See  SoLiorroB — Bill  of  Costs.    51. 

[1897]  2  I.  R.  258,  276  ; 
31  I.  L.  T.  R.  9 
See  Solicitor — Bill  of  Costs.    98. 

LXV.,  rr  .3,  4        29  I.  L.  T.  R.  147 

See  Peaotioe — Costs.    12. 

LXV,,  rr.  3,  4,  7 

[1901]  2  I.  R.  350  ; 

35  I.  L.  T.  R.  20  ;   1  N.  I.  J.  R.  36 

See  Pbaotice — ^Weit  of  Summons.     10. 

LXV.,  r.  4  [1899]  2  I.  R.  38 

See  Pbaotice — Costs.    59. 

[1901]  2  I.  R.  7  ; 

34  1.  L.  T.  R.  12 

See  Pbaotice — Costs.    23. 

26 
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1891  R.S.C.— com.— LXV.,  r.  4 

[1902]  2  I.  R.  315  ; 
36  I.  L.  T.  R.  11  ;   2  N.  I.  J.  R.  54 
See  Practice — Costs.    50. 

— [1902]  2  I.  R.  345  ; 

36  I.  L.  T.  R.  10  ;  2  N.  I.  J.  R,  54 
See  Pbaotice — Costs.    14. 

[1897]  2 1.  R.  127;  30  L  L.  T.  R.  546 
See  Practice — Costs.    45. 

[1897]  2  I.  R.  572 

See  Solicitor — Bill  of  Costs.    2. 

28  I.  L.  T.  R.  48 
iSee  Practice — Judgment.    61. 
LXV.,  rr.  16,  64  (20) 
[1894]  2  I.  R.  545  ;  28  I.  L.  T.  R.  105 
See  Solicitor — Bill  of  Costs.    103. 

LXV.,  r.  22 

[1902]  2 1.  R.  431, 447  ;  36 1.  L.  T.  R.  37 

See  Solicitor — Bill  of  Costs.    69. 

LXV.,  1.  64  [1900]  1  I.  R.  22 

See  Solicitor — Bill  of  Costs.    70. 

LXV.,  r.  64  (10)  (11) 

[1902]  2 1.  R.  431, 447  ;  36 1.  L.  T.  R.  37 

See  Solicitor — Bill  of  Costs.    69. 

LXV  r.  64  (10)  (15)  28  I.  L.  T.  R.  128 

See  Practice — Costs.    48. 

LXV.,  rr.  64  (41),  (42) 

30  I.  L.  T.  R.  164 
See  Solicitor — Bill  of  Costs.    53. 

LXV.,  r.  65, 1893  (July) 

[1900]  1  I.  R.  33 
See  Labourers  (Ireland)  Acts.    12. 


LXV.,  r.  90 

See  Sheriff.     14, 

LXV.,  l:  90 

See  Sheriff.    20 

LXX.,  r.  46 


[1899]  2  I.  R.  546 
30  I.  L.  T.  R.  139 


[1898]  2  I.  R.  300  ; 
32  I.  L.  T.  R.  69 

See  Practice  (Matrimonial)  —  New 
TifiAL  Motion. 

LXXXIV.,  r.  2      [1899]  2  I.  R.  196 

See    Practice — Writ    Specially    In- 
dorsed.   16. 

LXXXVI    r.  1    [1899]  2  I.  R.  381  ; 

33  I.  L.  T.  R.  89 
See  Practice — Service.    28. 

Appendix  L.,  No.  16 

[1910]  1  I.  R.  38 
See    Vendor    and    Purchaser — Con- 
ditions OF  Sale.    1. 

Appendix  S.,  Part  IV. 

[1899]  2  I.  R.  546 
See  Sheriff.    14. 

Appendix  S.,  Part  IV.,  Items  1  and  6 

[1897]  1  I.  R.  451,  455 
See  Sheriff.    22. 

1891 — (21st  December) — Local  Registration  of 
Title  Act,  r.  20 

[1895]  1  I.  R.  288,  296;  29  I.  L.  T.  252 
See  Land  Registry.    35. 

1893— Rules    Supreme     Court   (July),    LXV., 
r.  44  (e),  r.  64  (40) 
[1904]  2  I.  R.  417  ;  4  N.  I.  J.  R.  112 

See  Solicitor — Bill  of  Costs.    25. 


1893  R.S.C.— core.— LXV.,  r.  64 

[1904]  2  I.  R  478  ; 
37  I.  L.  T.  R.  244  ;  4  N.  I.  J.  R.  37 

See  Solicitor— Bill  of  Costs.    29. 

(December) — Land  Commission,  r.  26 

28  I.  L.  T.  R.  68 

See  Land  Law  Acts— Practice.    27. 
r.  116  [1899]  2  I.  R.  557 

See  Land  Law  Acts— Fair  JRbnt. 

1895— Bankruptcy  Rules       39  I.  L.  T.  R.  237 

See  Bankruptcy — Proof.    12. 

1896 — (27th    November)  —  Collisions   at    Sea, 
Articles  10-21  [1904]  2  I.  R.  129 

See  Collision  at  Sea. 
[1909]  2  I.  R.  104  ;  42  I.  L.  T.  R.  228 

See  Practice — Judgment.    17. 

1897 — (22nd     November)  —  National     School 
Teachers  [1900]  2  I.  R.  513 

See  National  School  Teacher.    1. 

Land   Commission   Rules,    16th   March, 

XLVI.,  i.  1  [1914]  1 1.  R.  248  ; 

48  I.  L.  T.  R.  186 
See   Land   Purchase   Acts — Superior 

Interest.     1 1 . 

—  [1915]  1  I.  R.  169;  48  I.  L.  T.  R.  25 

See  Land  Purchase  Acts — Compulsory 
Purchase.    2. 

r.  149  3  N.  I.  J.  R.  32 

See  Land  Law  Acts — Practice.    40. 

1898 — (22nd    January)  —  Local    Government 
Election,  r.  17         [1908]  2  I.  R.  433  ; 
42  I.  L.  T.  R.  224 
See  Election  Petition.    2. 

Rules  of  November 

3  N.  I.  J.  R.  32 
See  Land  Law  Acts — Practice.    40. 

(22nd     December) — ^Adaptation     of 

Enactments,  Art.  3 
[1908]  2  I.  R.  160  ;   42  I.  L.  T.  R.  3 
See  Baronial  Guarantee.    1. 

(22nd    December) — ^Application    of 

Enactments,  Art.  12,  clauses  4  (e),  5  (a) 
[1902]  2  I.  R.  262  ;  35  I.  L.  T.  R.  102  ; 
1  N.  I.  J.  R.  117 
See  Local    Government — Disqualifi- 
cation.   16. 
Art.  12  (11)  [1915]  2  I.  R.  4  ; 

49  I.  h.  T.  R.  55 
See   Local    Government — Disqualifi- 
cation.   5. 

Art.  35  (5)  (b)      [1915]  2  I.  R.  375  ; 

49  I.  L.  T.  R.  221 
See  Local  Government — Election.   16. 

Art.  12,  clause  11    [1901]  2 1.  R.  39  ; 

34  I.  L.  T.  R.  34 
See    Local    Government — ^Disqualifi- 
cation.   17. 

[1904]  2  I.  R.  529  ;   38 1.  L.  T.  R.  99 

See   Local   Government — Disqualifi- 
cation.   10. 
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1898— core.— (22  December)  [1905]  2  I.  R.  590  ; 
5  N.  I.  3.  R.  230 
See   Local    Government — ^Disqualifi- 
cation.    13. 

[1906]  2  I.  R.  173  ; 

40  I.  L.  T.  R.  47 

ee   Local    Government — ^DisquALin- 

CATION.      4. 

Art.  12  (4)  (d),  (6)  (11) 
[1915]  2 1.  R.  267  ;  49  I.  L.  T.  R.  169 
See   Local   Government — ^Disqualifi- 
cation.   8. 

Art.  12  (4)  (e),  (6)  (11) 

[1915]  2  I.  R.  105  ;  49  I.  L.  T.  R.  21 
See   Local    Government — ^Disqualipi- 

OATION.      11. 

Art.  12  (11)  5  N.  I.  J.  R.  291 

See  Practice — ^Appeal.    2. 

Art.  15  [1903]  2  1.  R.  324  ; 

37  I.  L.  T.  R.  12  ;   3  N.  I.  3.  R.  16 
See  Local  Government — Cottnty  In- 
firmary.   2. 

Art.  15,  45  (2)      35  I.  L.  T.  R.  78  ; 

1  N.  I.  J.  R.  183 
See  Local  Government — ^Roads.    8. 

Art.  19  [1918]  1  I.  R.  211  ; 

52  I.  L.  T.  R.  122 
See  Local  Government — Audit.    2. 

Art.  26,  36  (10),  rr.  6  and  8 

[1902]  2 1.  R.  452;  35  I.  L.  T.  R.  241 
See  Practice — Certiorarl    12. 

Art.  36,  r.  10       35  I.  L.  T.  R.  12  ; 
1  N.  I.  3.  R.  43,  73 
See  Local  Government — Election.    4. 

Art.  37  [1903]  2  I.  R.  101  ; 

36  I.  L.  T.  R.  232  ;  3  N.  I.  J.  R.  1 
See  Justices — ^Disqualification.   19. 

Dispensary  Districts,  Art.  28 

[1900]  2 1.  R.  547;  34  I.  L.  T.  R.  124 
See  Poor  Law — ^Medical  Officer.    14. 

— (22nd  December): — County  Boroughs 

Elections,  r.  23        [1900]  2  I.  R.  304 
See  Criminal  Law — General.    20. 

(Aldermen,  &c..  Election),  Sob.  III., 

Art.  40,  41,  42     [1908]  2  I.  R.  155  ; 
42  I.  L.  T.  R.  200 
See  Practice — ^Discovery.    4. 

(Urban    District    Councillors,    &c.. 

Election),  Soh.  IIL,  Art.  42 

[1908]  2  I.  R.  155, 158  ; 
42  I.  L.  T.  R.  200 
iSee  Practice — Discovery.    5. 

1899— (January)— Application  of  Enactments, 
Art.  2,  Sch. 

[1907]  2  I.  R.  389  ;  41  I.  L.  T.  R.  75 
See  Local  Government — Roads.    51. 

Art.  37  (f )  and  (n) 

35  I.  L.  T.  R.  198;  1  N.  I.  J.  R.  241 
See  Municipal  Corporation — Rates.  6. 

(30th  January),  Procedure  of  Councils 

5  N.  I.  J.  R.  113 
See  Local  Government — Roads.    24. 

Art.   13  [1913]  1  I.  R.  63  ; 

47  I.  L.  T.  R.  51, 53 
See  Local  Government — Roads.    5. 


1 899— core. — (30th  January ) — Local  Government 
(Procedure  of  Councils),  Art.  18 
[1901]  2  I.  R.  355;  34  1.  L.  T,  R.  110 
See  Local  Government — Roads.      14. 

Art.  25a.  [1915]  1  I.  R.  79 

See  National  Insurance.    13. 

Art.  16,  33 

[1905]  2  I.  R.  299  ;  5  N.  I.  J.  R.  95 
See  Practice — Certiorari.    19. 

Art.  19,  20,  22,  23 

[1905]  2  L  R.  415,  542  ; 
5  N.  1.  3.  R.  179,  280 
See  Negligence.    13. 

(12th   February) — Privy    Council — 

Election  Petitions,  r.  12 

[1900]  2  I.  R.  384 
See    Local    Government  —  Election 
Petition.    6. 

(16th  February) — County  and  Rural 

District  Councillors  (Ireland),  No.  2, 
Election  Order,  rr.  4  (2),  32. 

[1914]  2  I.  R.  243 
See  Local  Government — Election.   12. 

(March) — County  Court  Rules 

[1918]  2  I.  R.  20  ;  51  I.  L.  T.  R.  177 
See  Malicious  Injury.    3. 

(18th     April)  —  County      Councils, 

Art.  22 
See    Local    Government — Contribu- 
tion.   1,  2. 

Parliamentary   Registration  —  Sch. 

Part  I.,  !■.  3  [1910]  2  I.  R.  21  ; 

44  I.  L.  T.  R.  26 
See  Parliament — Franchise.    164. 

Bankruptcy 

See  Bankruptcy  —  Preferential  Debt. 
3. 

Bankruptcy,  147-149 

37  I.  L.  T.  R.  228 
See  Bankruptcy  —  Arrangement.    28. 

1900— (May  3rd)  —  Sanitary  Order  No.   2  — 
(Urban  District  Councils) 

3  N.  I.  3.  R.  321 

See  Local  Government — Officer.    8. 

1901 — Local       Government       (Procedure      of 

Councils)  Order,  as  amended  by  Order 

of  1901,  Art.  25a     [1914]  2  L  R.  489  ; 

48  I.  L.  T.  R.  193,  225 

See  National  Insurance.    5. 

1904— Public  Bodies— Art.  2   (f),  16,  44,  67,  69 
[1908]  2  I.  R.  176  ;  42  I.  L.  T.  R.  40 
See  Malicious  Injury.    27. 

Art.  66,  69 

[1908]  2  I.  R.  160  ;   42  I.  L.  T.  R.  3 
See  Baronial  Guarantee.    1. 

Art.  72  [1915]  2  I.  R.  14 

See  Local  Government — Rates.    34. 

Local  Government  (Adaptation   of 

Irish  Enactments)  Order,  1899,  Sch. 

(ad  pting  Grand  Jury  Act,   1836,  s. 

162)  [1913]  2  I.  R.  468  ; 

47  i.  1.  T.  R.  270 

See  Local  Government — Roads.    26. 
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1905— Supreme    Court     (Ir.)— III.,    r.    6    (f) 
(22nd  February)        [1910]  2  I.  R.  194 
See    Practice — Writ    Specially    In- 
dorsed.   10. 

III.,  r.  6  39  I.  L.  T.  R.  202 

See    Practice — Writ    Specially    In- 
dorsed.   8. 

[1911]  2  I.  R.  632  ; 

44  I.  L.  T.  R.  210 
See  Practice — Jxtdgmbnt.    14. 

III.,  1.  8  [1918]  2  I.  R.  179 

See  Practice — Writ  or  Summons.    13. 

IV.,  rr.  1,  2  [1910]  1  I.  R.  325 

See  Practice — ^Relator. 

v.,  r.  2  [1907]  1  I.  R.  202 

See  Executor — Actions.    22. 

[1915]  1  I.  R.  380 
See  Ineant — Guardian.    3. 

VIII.,  X.  3  [1908]  2  I.  R.  98 

See  Practice — Writ  or  Summons.    15. 

IX.,  r.  1  [1909]  2  I.  R.  760 

See  Practice — Rbmittino.    7. 

IX.,  r.  2  41  I.  L.  T.  R.  190 

See  Practice — Service.    6. 

IX.,  1.  13  40  I.  L.  T.  R.  239 

See   Landlord    and   Tenant — ^Action 
FOR  Recovery  op  Land.    31. 

XI.,  1.  1 — Service  of  writ  on  limited 

company  39  I.  L.  T.  R.  43 

See  Practice — Execution.    1. 

XI.,  r.  1  45  I.  L.  T.  R.  52 

See  Practice — Service.    32. 

39  I.  L.  T.  R.  94 

See  Practice — Seevtcb.    62. 

-  XL,  r.  1  (e)  [1912]  2  L  R.  55 
See  Practice — Service.    12. 

.  XL,  1  (f 

[1912]  1 1.  R.  479  ;  46  I.  L.  T.  R.  171 
See  Practice — Service.    18. 

XL,  r.  1 

[1913]  2  I.  R.  89,  96,  402  ; 

47  1.  L.  T.  R.  34,  226 
See  Practice — Service.    11,  40. 

[1917]  2  L  R.  614,  617 

See  Practice — Service.    13. 

XL,  r.  1  (h)  [1911]  2  I.  R.  459  ; 

45  I.  L.  T.  R.  89 

Practice — Service.    31. 

XL,  rr.  1,  2  41  I.  L.  T.  R.  91 

Practiob — Service.    23. 

[1911]  2  I.  R.  436,  442  ; 

45  I.  L.  T.  R.  204 
Practice — Service.    4. 

XL,  r.  4  46  I.  L.  T.  R.  80 

Practice — Service.    33. 

[1918]  2  LR.  521, 538 
Principal  and  Surety — Contract. 

■"  XL,  r.  10  45  I.  L.  T.  R.  270 

Practice — Service.    22. 
XII.,  r.  33  41  I.  L.  T.  R.  122 

See  Probate  (and  Administration) — 
Practice.    28. 

XIIL,  r.  1  40  I.  L.  T.  R.  1 

See  Practice — Parties.    8. 


1905  R.S.G— cow.— Xm.,  rr.  2,  8 

[1915]  2  I.  R.  411 
See  Practice — Judgment.    12. 

XIIL,  r.  5  39  I.  L.  T.  H.  269 

See  Practice — Judgment.    11. 

XIV.  39  I.  L.  T.  R.  182  ; 

5  N.  I.  J.  R.  202 

See  Practice — Judgment.    16. 

XIV.,  r.  1  28  I.  L.  T.  R,  85 

See   Landlord    and    Tenant — ^Action 

POR  Recovery  of  Land.    10. 
XIV.,  r.  1  39  I.  L.  T.  R.  241 

See  Practice — Judgment.    15. 
— '-  XIV.,  r.  8  3  N.  I   J.  R.  37 

See  Practice — Judgment.    50. 

[1909]  2  I.  R.  104, 500  ; 

42  I.  L.  T.  R.  228  ;    43  I.  L.  T.  R.  206 

See  Practice — Judgment.    17,  20. 

39  I.  L.  T.  R.  202 

See    Practice — Writ    Specially    In- 
dorsed.   8. 

[1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30 

jSee  Practice  —  Writ  Specially  In- 
dorsed.   18. 
XIV.,  r.  1  (a)       40  I.  L.  T.  R.  214 
See  Practice  —  Writ  Specially  In- 
dorsed.   12. 

XIV.,  r.  1  [1911]  2  I.  R.  632 ; 

44  I.  L.  T.  R.  210 
See  Practice — Judgment.    14 
XIV.,  rr.  1,  4 
[1915]  2  I.  R.  402  ;   50  I.  L.  T.  R.  25 
See  Practice — Judgments.    42. 

XIV ,  rr.  6,  8 

[1914]  2  I.  R.  533  ;  48  I.  L.  T.  R.  47 

See  Practice — Trial.    13. 

XVI.,  r.  5  43  I.  L.  T.  R.  279 

See  Practice — Remitting.    78. 

XVI.,   r.  8 — ^Trustees    representing 
debenture  holders 

[1917]  1  I.  R.  203,  208 

See  Company — Debentures.    203,  208. 

XVI.,  r.  11  [1905]  2  L  R.  292  ; 

39  I.  L.  T.  R.  11  ;    5  N.  I.  J,  R.  35 

See  Practice — Judgment.    62. 

41  I.  L.  T.  R.  19 

See  Practice — Parties.    3. 

XVI ,  X.  40  [1911]  1  I.  R.  435 

See  Practice — Chancery  Division. 

XVI.,  rr.  48,  55     46  I.  L.  T.  R.  187 

See  Practice — Third  Party  Procedure, 

8. 

XVI.,  rr.  52,  55      45  I.  L.  T.  R.  210 

See   Practice  —  Third    Party    Pro- 
cedure:   7. 

XVI.  r.  55 — Indemnity 

[1918]  1  I.  R.  410  ;  52  I.  L.  T.  R.  118 
See  Practice  —  Third    Party    Pro- 
cedure.   6. 

XVIL,  r.  1  39  I.  L.  T.  R.  13 ; 

5  N.  I.  J.  R.  63 
See    Practice— Continuing    Proceed- 
ings.   7. 


RULES  AND  OEDEES  CITED 
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1905  R.S.C.— com.— XVII.,  rr.  2,  4 

[1917]  1 1.  R.  49  ;    51  I.  L.  T.  R.  12 
See  Peaotiob — Parties.    4. 

XVII.,  1.  4  [1908]  2  I.  R.  143  ; 

42  I.  L.  T.  R.  68 
See  Arbitration — Proobditre.    3. 

XVIII.,  r.  1  43  I.  L.  T.  R.  279 

See  Practice — Remitting.    78. 

XIX.,  rr.  4,  6 

[1904]  2  I.  R.  536,  547 
See  Defamation — Libel.    15. 

XIX.,  r.  6  [1911]  1  I.  R.  305 

See  Practice — Pleading.    8. 

XIX.,  rr.  6,  7        [1909]  2  I.  R.  181 

See  Practice — Particulars.    8. 

-  [1906]  2  I.  R.  120  ; 
40  I.  L.  T.  R.  12 

See  Practice — Particulars.    7. 

XIX.,  r.  7  39  I.  L.  T.  R.  149 

See  Practice — Pleading.    14. 

[1910]  2  I.  R.  166,  171 

See  Practice — ^Particulars.    12. 

XXI.,  r.  21       [1902]  2  I.  R.  232  ; 

35  I.  L.  T.  R.  250  ;  2  N.  I.  J.  R.  66 
See   Landlord    and   Tenant — ^Action 
EOR  Recovery  of  Land.    45. 

XXII.,  r.  6         [1905]  2  I.  R.  132  ; 

39  I.  L.  T.  R.  39 ;  5  N.  I.  J.  R.  33 
See  Practice — Payment  out  of  Court. 
2. 

XXIL,  r.  6  41  I.  L.  T.  R.  189 

See      Practice — Payment      out      of 

Court.    1. 

XXIL,  r.  7  (o)       38  I.  L.  T.  R.  153 

See  Practice — Costs.    40. 

See   Lah-dlobd   and   Tenant — ^Action 

for  Recovery  op  Land.    46. 

XXIL,  IT.  7,  8      41  I.  L.  T.  R.  133 

See  Practice — Payment  into  Court.  1 

XXIV.,  rr.  1,  2      44  I.  L  T.  R.  253 
See  Specific  Performance.    5. 

XXV.,  r.  2  32  I.  L.  T.  R.  160 

See  Landlord   and  Tenant  —  Rent. 
26. 

XXVIL,  r.  8       38  I.  L.  T.  R.  13 
See   Landlord   and   Tenant — ^Action 
FOE  Recovery  of  Land.    46. 

XXVIL,  r.   16 

[1905]  2  I.  R.  292  ; 

39  I.  L.  T.  R.  11  ;  5  N.  I.  J.  R.  35 
See  Practice — Judgment.    62. 

XXVIL,  r.  17 

[1909]  2  I.  R.  1  ;  43  I.  L.  T.  R.  15 

See  Practice — Judgment.    65. 

XXVIIL,  r.  2      44  I.  L.  T.  R.  264 

See    Practice — Writ    Specially    In 

DOESBD.     7. 

XXVIIL,  rr.  2,  4,  5 

[1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30 

See    Practice — Writ    Specially    In- 
dorsed.   18. 

XXVIIL,  rr.  6,  12 

[1911]  2  I.  R.  206  ;  44  I.  L.  T.  R.  79 

See  Practice — Mandamus.    1. 

-  XXVIIL,  r.  1 1  [1914]  1  I.  R.  73 

See  Practice — Amendment.    2. 


1905  R.S.C.— COM.— XXVIIL,  r.  11 

46 1.  L.  T.  R.  212 

See  Practice — Slip  Order. 

XXIX.,  r.  1         41  I.  L.  T.  R.  57 

See  Practice — Security  foe  Costs.   42. 

XXIX.,  rr.  1,  3  (22nd  February) 

[1907]  2  I.  R.  1,  341,  555  ; 

41  I.  L.  T.  R.  17,  73 

See    Peaotiob — Security    fob   Costs. 

27,  39. 
See  Probate  (and  Administeation)  — 
Peactice.    46. 

XXIX.,  r.  1  46  I.  L.  T.  R.  81 

See  Peactice — Security  foe  Costs.    35. 

XXIX.,  rr.  1,  3      [1909]  1  I.  R.  294 

See  Practice — Security  foe  Costs  35. 

XXIX.,  r.  2         46  I.  L.  T.  R.  193 

See  Practice — Security  foe  Costs.    25 
XXIX.,  r.  3  44  I.  L.  T.  R.  84 

See  Practice — Security  foe  Costs.  26. 

-  XXIX.,  r.  4  42  I.  L.  T.  R.  14 
See  Practice — Security  foe  Costs.  36. 

XXXL,  r.  5  46  I.  L.  T.  R.  77 

See  Peactice — ^Discovbey. 

XXXL,  1.  12 

[1908]  2  I.  R.  99,  100  ; 

42  I.  L.  T.  R.  67,  87 
See  Peactice — Discovery.    27,  39. 

41  I.  L.  T.  R.  134 
See  Practice — Discovery.    47. 

XXXL,  rr.  12,  14 

[1905]  2  I.  R.  38,  46  ; 

38  I,  L.  T.  R.  7 
See  Peactice — Discovery.    43. 

XXXL,  rr.  13,  15 

[1913]  2  I.  R.  313  ;  47  I.  L.  T.  R.  42 
See  Practice — Discovery.    7. 

XXXL,  r.  18        41  I.  L.  T.  R.  236 
See  Practice — Discovery.    36. 

XXXL,  1.  19     38  I.  L.  T.  R.  166  ; 

4  N.  I.  J.  R.  236 

See  Practice — ^Discovery.    45. 

XXXL,  r.  20  (2) 

42  I.  L.  T.  R.  115 
See  Practice — Discovery.    37. 

XXXL,  r.  20  (3) 

[1914]  2  I.  R.  206 

See  Peactice — ^Discovery.    51. 

43  I.  L.  T.  R.  203 
See  Peactice — Discovery.    49. 

See  Practice — Discovery.    1. 

XXXL,  r.  24       3  N.  I.  J.  R.  230 

See  Solicitor — Bill  of  Costs. 

XXXIIL,  rr.  7,  8— Continuing  pro- 
ceedings [1917]  1  I.  R.  49  ; 

51  I.  L.  T.  R.  12 
See  Practice — Parties.    4. 

XXXVL,  r.  5       [1912]  2  I.  R.  147 

See  Practice  (Admiralty).    1. 

XXXVL,  r.  7  (c)  10 

46  I.  L.  T.  R.  187 

See    Practice  —  Third    Party    Pro- 
cedure.   8. 

XXXVL,  r.  11       1  N.  I.  J.  R.  112 

See  Peactice — Counteeclaim,    1. 
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1905  R.S.C.— cow.— XXXVI.,  r.  11 

46  I.  t.  T.  R.  37 
See  Practice — Default.    7. 

XXXVn.,  r.  3      42  I.  L.  T.  R.  75 

See  Probate  (and  Administeation) — 
Grant  of  Probate.    4. 

XXXVII.,  r.  5       41  I.  h.  T.  R.  161 

See  Practice — Affidavit.    17. 

XXXVII.,  r.  6        3  N.  I.  J.  R.  20 

See  Practice — Prodttctioit  of  Docu- 
ments.   2. 

XXXVII.,  r.  9     43  I.  L.  T.  R.  267 

See  Practice — ^Discovery.    26. 

—. XXXVIII.,  r.  13     45 1. 1.  T.  R.  244 

See  Practice — Affidavit.    4. 

— XXXIX.,  r.  3      42  I.  L.  T.  R.  239 

See  Railway — Passenger.    11. 

[1911]  2  I.  R.  114 

See  Practice — New  Trial.    8. 

XXXIX.,  r.  7 

[1905]  2  I.  R.  525,  530  ; 
39  I.  L.  T.  R.  193 
See  Practice — New  Trial.    1. 

XL.,  r.  9        [1913]  2  I.  R.  64,  81  ; 

46  I.  L.  T.  R.  281 
See  Warranty.    2. 

[1912]  2  I.  R.  551 

See  Practice — New  Trial.    9. 

[1918]  2  I.  R.  361,  377 

See  Practice — Evidence.    8. 

XLI.,  1.  2  39  I.  L.  T.  R.  13  ; 

5  N.  I.  J.  R.  63 
See    Practice — Continuing    Proceed- 
ings.   7. 

XLI.,  1.  4  [1910]  1  I.  R.  91 

See  Practice — Attachment.  1. 

45  I.  L.  T.  R.  176 

See  Practice — Attachment.    3. 

[1911]  1  I.  R.  402  ; 

45  I.  L.  T.  R.  176 
See  Practice — Attachment.    3. 

XLL,  r.  10  38  I.  L.  T.  R.  74 

See  Practice — Judgment.    3. 

XLII.,  1.  7       [1914]  1  I.  R.  30,  32 

iSee  Practice — Attachment.    2. 

XLII.,  rr,  8,  25      39  I.  L.  T.  R.  127 

See  Practice — Execution.    2. 

XLII.,  r.  9  3  N.  I.  J.  R.  266 

See  Practice — Execution.    4. 

45  I.  L.  T.  R.  79 

iSee  Practice — Execution.    5. 

XLII.,  rr.  12,  24,  25 

39  I.  L.  T.  R.  13 
See    Practice — Continuing    Proceed- 
ings.   9. 

XLII.,  r.  15         [1915]  1  I.  R.  273 

See  SoLiciTOE^BiLL  of  Costs.    126. 

XLII.,  r.  24  [1916]  2  I.  R.  192 

See  Practice — Service.    29. 

XLII.,  r.  24  (a)      [1915]  2  I.  R.  52 

See  Practice — Execution.    6. 

XLII.,  rr.  34,  36    43  I.  L.  T.  R.  267 

See  Practice^Discoveey.    26. 

XLVIIL,  A.,  rr.  3,  4, 11 

41  I.  L.  T.  R.  190 
See  Practice — Service.    6. 


1905  R.S.O.— COB.— XLVIIL,  A.,  r.  8 

45  I.  L.  T.  R.  52 

See  Practice — Execution.    1. 

XLIX.,r.  3    391.  L.T.R.135,137  ; 

5  N.  I.  J.  R.  193 

See  Practice — ^Transfer  op  Action.  4, 5, 

XLIX.,  1.  3        [1912]  2  I.  R.  147 

See  Practice  (Admiralty).    1. 
XLIX.,  rr.  3,  9      [1907]  1  I.  R.  202 

See  Executor — Actions.    22. 
L.,  r.  4  45  I.  L.  T.  R.  184 

See  Practice — Inspection  of  Goods.  1. 
1  N.  I.  J.  R.  199 

See  Practice — Inspection  of  Goods.   2. 
L.,  r  27  41  I.  L.  T.  R.  133 

See  Practice — Receiver.    32. 

LL,  r.  4  [1909]  1  I.  R.  106 ; 

43  I.  L.  T.  R.  112 

See  Practice — Costs.    10. 
LIV.,  A.,  rr.  1,  4 

39  I.  L.  T.  R.  260 
See     Practice  —  Originating     Sum- 
mons.   8. 

LV.,  r.  3,  c.  1  and  2 

[1911]  1  I.  R.  434 
See      Practice — Payment      out      op 
Court.    9. 

LV.,  r.  3  (7)  (8)  (9) 

[1915]  1  I.  R.  380 
See  Infant — Guardian.    3. 

LV.,  r.  3  (9)  [1907]  1  I.  R.  234 

See  Infant — Guardian.    2. 

LV.,  1.  4  (g)  39  I.  L.  T.  R.  260 

See       Practice — Originating      Sum- 
mons.   8. 

LV.,  r.  5  46  I.  L.  T.  R.  73 

See       Practice — ORiGrNATiNG       Sum- 
mons.   1. 

LV.,  r.  7  [1908]  1  I.  R.  38 

See   Limitations    — ■    Statute    of   — 
Realty.    43. 

LV.,  1.  7  [1911]  1  I.  R.  33 

See  Practice — Moetoagb.    1. 

40  I.  L.  T.  R.  186 
See       Practice — Originating       Sum- 
mons.   5. 

[1908]  1  I.  R.  38 
Statute      of  — 


ee      Limitations, 
Realty.    42. 
—  LV.,  rr.  7,  11 


[1915]  2  I.  R.  187 
49  I.  L.  T.  B.  156 

See  Mortgage  (General).    34. 
LV.,  1.  24  1  N.  I.  J.  R.  104 

See    Practice    —    Originating    Sum- 
mons.   9. 
LVL,  rr.  1,  2       51  I.  L.  T.  R.  109 

See  Arbitration — Submission. 
■  LVIL,  r.  1  41  I.  L.  T.  R.  196 

See  Practice — Interpleader.    1. 

LVIII.,  rr.  1,  4     [1915]  2  I.  R.  402  ; 

50  I.  L.  T.  R.  25 

See  Practice — Judgment.    42. 
LVIII.,  r.  15        [1904]  1  I.  R.  120 

See  Practice — Chambers. 
40  I.  L.  T.  R.  228  ;  141,  L.T.R.4 

See  Practice — ^New  Trial.    4. 


EULES  AND  ORDEES  CITED 
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1905  R.S.C.— cow.— LVIII,  r.  15 

41 1.  L.  T.  R.  203 
See  Praotiob — Sectjeity  fob  Costs.     6, 

41  I.  L.  T.  R.  5 

See  Pkacticb — Seoukity  foe  Costs.    8. 

Appeal  44  I.  L.  T.  R.  196 

See  Practice — Security  foe  Costs.     7. 

[1910]  2 1.  R.  644;  [1913]  2 1.  R.  250  ; 

45  I.  L.  T.  R.  156,  275,  276,  note 
See  Highway.    2. 

[1913]  2  I.  R.  250 
See  Peactiob — Appeal.    4. 

45  I.  L.  T.  R  275  ; 
5  N.  I.  J.  R.  273 
See  Practice — Appeal.    5. 

[1914]  2  I.  R.  530  ; 

48  I.  L.  T.  R.  33 

See  Practice — Security  for  Costs.   10. 

-  LIX.,  I.  1  (a)       44  I.  L  T.  R.  207 
See  County  Court — Appeal.    30. 

LIX.,  r.  38  [1915]  2  I.  R.  423 

See  Solicitor — Bill  of  Costs.    112. 

LIX.,  r.  52  [1917]  2  I.  R.  315  ; 

51  I.  L.  T.  R.  55 

See  Practice — Security  for  Costs.    5. 

LXIV.,  r.  7  38  I.  L.  T.  R.  41  ; 

4  N.  I.  J.  R.  41 
See  Practice — New  Trial.    3. 

40 1.  L.  T.  R.  228  ;  41  I.  L.  T.  R.  4 

See  Practice — New  Trial.    4. 

45  I.  L.  T.  R.  275 

See  Practice — ^Appeal.    8. 

[1913]  2  I.  R.  250 

See  Practice — Appeal.    4. 

LXIV.,  1'.  7         [1910]  2  I.  R.  644  ; 

[1913]  2  I.  R.  250  ; 
L.  T.  R.  156,  275,  276,  note 


45  I 

See  Highway.    2. 
LXIV.,  r.  15 


See   Practice- 
INGS.      6. 
LXV..1-.  3 


[1909]  2  I.  R.  698 


•Continuing   Proceed - 


38  I.  L.  T.  R.  157  ; 
4  N.  I.  J.  R.  233 

See  Practice — Costs,    5. 

[1916]  1 1.  R.  233, 236  ; 

50  I.  L.  T.  R.  89 

See  Practice — Costs.    2. 
LXV.,  r.  10         43  I.  L.  T.  R.  115 

See  Practice  (Admiralty).    4. 
LXV.,  r.  17  3  N.  I.  J.  R.  203 

See  Solicitor — Bill  of  Costs.    6. 

LXV.,  I.  18        [1911]  2  I.  R.  118  ; 

45  I.  L.  T   R.  49 

See  Solicitor — Lien.    9. 
r.  18  51  I.  L.  T.  R.  185 

See  Solicitor — ^Libn.    16. 

LXV.,  rr.  19,  20,  64 

[1917]  2  I.  R.  618 
See  SoLioiTOK^BiLL  of  Costs.     10. 

LXV.,  r.  24  45  I.  L.  T.  R.  154 

See  Solicitor — Bill  of  Costs.    135. 

LXV.,  r.  54  (b.)    45  I.  L.  T.  R.  264 

See    Limitations,    Statute    of — Per- 
sonal Action.    12. 

LXV.,r.  64(41)    3  N.  I.J.  R.  203,205 

See  Solicitor — Bnx  of  Costs.  6,  46. 


1905  E.S.C— COB.— LXV.,  r  65  (28)  (29) 

[1918]  2  I.  R.  228 
See  Solicitor — Bill  of  Costs.    95. 

LXV.,  i:  65  (41) 

[1914]  2  I.  R.  160, 169  ; 
48  I.  L.  T.  R.  18 
See  Solicitor — Bill  of  Costs.    84. 

LXV.,  r.  65  (41)  (42) 

[1909]  2  I.  R.  655,  667,  670  ; 

43  I.  L.  T.  R.  198 
iSee  Bond.    2. 

LXV.,  r.  65  (41)  (42) 

[1906]  2  I.  R.  526  ;  40  I.  L.  T.  R.  145 
iSce  Practice — Costs.    9. 

LXV.,  r  65  (50)     46  I.  L.  T.  R    291 

iSee  Solicitor — Bill  of  Costs. 

LXV.,  I.  66  41  I.  L.  T.  R.  94 

(See  Solicitor — Bill  of  Costs.     116. 

LXV.,  1.  66  (1)  (3) 

[1915]  2  I.  R.  423 
See  Solicitor — Bn-L  op  Costs.    112. 

LXVIL,  1.  5         40  I.  L.  T.  R.  12 

See  Practice — ^Appearance.    1. 

[1909]  2  I.  R.  698 

See    Practice — Continuing    Proceed- 
ings.   6. 

LXVIIL,  r.  18      [1917]  2  I.  R.  258 

See  Practice — Set-off. 

LXXIV.,  r.  112     45  I.  L.  T.  R.  270 

See  Practice — Service.    22. 

LXXXIV.  39  I.  L.  T.  R.  13  ; 

5  N.  I.  J.  R.  63 
See    Practice — Continuing    Proceed- 
ings.   7. 

LXXXIV.,  rr.  13.  17  (a) 

46  I.  L.  T.  R.  22 
See  Local  Government — Audit.    8. 

LXXXIV.,  r.  253 

[1911]  2  I.  R.  206  ;  44  I.  L.  T.  R.  79 
See  Practice — ^Mandamus.    1. 

LXXXVIIL,  r.  5 

42  I.  L.  T.  R.  203,  204,  note 
See     Bankruptcy  —  Debtor's     Sum- 
mons.   5. 

44I,L.T.R.100 

See     Bankruptcy  —  Debtor's     Sum- 
mons.   6. 

LXXXVIIL,  r.  19 

[1916]  2  I.  R.  554  ;  51  I.  h.  T.  R.  145 
See    Bankruptcy  —  Debtor's    Sum- 
mons.    1, 

LXXXVIIL,  rr.  57,  64 

[1911]  2  I.  R.  199  ;  44  I.  L.  T,  R.  258 
See  Solicitor — Bill  of  Costs.    118. 

LXXXVIIL,  r.  105 

41 1,  L.  T.  R.  78, 152 
See  Bankruptcy — Practice.    8. 

LXXXVIIL,  r.   165 

42  I.  L.  T.  R.  161 
See  Bankruptcy — Practice.    10. 

LXXXIX.,  r.  1      [1915]  2  I.  R.  411 

See  Practice— Judgment.    12. 

Appendix   S.,  Part  L,  74,  75  ;  Part 

v.,  97  [1911]  2  I.  R.  199  ; 

44  I.  h.  T.  R.  258 
See  Solicitor — Bill  of  Costs.    118. 
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RULES  AND  OEDEES  CITED 


1905 — con. — Appendix  V.,  No.  4 

[1910]  2  I.  R.  399 

See    Banketjptcy    —    Debtor's    Sum- 
mons.   3. 

1906 — Labourers    Order — Art.  47. 

46  I.  L.  T.  256 
See  Laboueees  (Ieeland)  Acts.    57. 

r.  60  (1)  [1909]  2  I.  R.  379  ; 

43  I.  L.  T.  R.  79 
See  Laboubbrs  (Ieeland)  Acts.    4. 

1908 — Old  Age  Pension    Regulations,  Reg.  21 

(3)  (d)  [1913]  2  I,  R.  55  ; 

46  I.  L.  T.  R.  224,  277 

See  Old  Age  Pension.    2. 

1909— (July' 2nd)— Labourers,  r.  55' 

[1910]  1  I.  R.  386,  389 

See  Labotjeees  (Ieeland)  Acts.    16, 

(2nd  July) — Land  ComnUssion — Land 

Purchase  Rules 

— VIII.,  r.  4  [1914]  1  I.  R.  302  ; 

49  I.  L.  T.  R.  19 
See  Land   Puechase   Acts — Superior 
Interest.    87. 

46  I.  L.  T.  R.  102 

See   Land  PtTECHASB  Acts — Peactiob. 
17. 

VIII.,  r.  10 

[1917]  1 1.  R.  466  ;  51  I.  L.  T.  R.  137 
jSee  Land  Pfbohase  Acts  —  StrpBRiOR 
Intbebst.    63. 

1910— X.,  r.  2  45  I.  L.  T.  R.  1 

See  Land  Purchase  Acts — Bonus.    33. 

Land    Registry   Orders   and    Rules 

1910  (1st  September),  IV.,  rr.  4,  5 
[1918]  1  I.  R.  33  ;  52  I.  L.  T.  R.  37 
See  Land  Reqistey.    43. 

—^ -IV.,  r.  20  [1917]  1  I.  R.  168 

See  Laud  Reoisteit. 


1910— core.— VI.,  r.  1  [1917]  1  I.  R.  47 

See  Land  Rbgistry.    33. 

1911— Old  Age  Pensions  Regulations,  Arts.    21, 

23  [1915]2I.  R.  267; 

49  I.  L.  T.  R.  169 

See   Local    Government — Disqualih- 

CATION.      8. 

1914 — Aliens  Restriction  (Consolidation)  Order, 
ss.  18,  22  [1914]  2  I.  R.  543 ; 

48  I.  L.  T.  B.  207 
See  War.    16. 

Courts   (Emergency  Powers)  Rules, 

!■.  15  [1915]  2  I.  R.  123 

See  Peactice — Execution.    8. 

1917 — Butter  (Maximum  Prices)  Order  No.  913 
[1918]  2  I.  R.  402 
See  War.     9. 

(22nd     Becember) — Application    of 

Enactments,  10  (3),  Art.  12  (9),  (11) 
[1912]  2  I.  R.  1 
See    Local    Government — ^Disqualifi- 
cation.   14. 

Art.  12  (4)  (e)        46  I.  L.  T.  R.  59 

See    Local    Government — ^Disqualiti- 
cation.    3. 

Art.  36  (10)  (vi)  (viii) 

[1913]  2 1.  R.  55  ;  46 1.  L.  T.  R.  224, 277 
See  Old  Aob  Pension.    2. 

Art.  12  (4)  (d)     [1915]  2 1.  B.  393 

49  I.  L.  T.  R.  230 
See    Local   Goveenmbnt — Disqualifi- 
cation.   9. 

Defence  of  the  Realm  Regulations — 

No.  1180,  Art.  13,"  Accurate Eecords" 
[1918]  2  I.  B.  395 
See  War.    5. 

Bread  Order,  No.  189 

[1918]  2  I.  B.  398 
See  Wae.     6. 
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[1916]  A.  C.  468 
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Barton  and  G.  S.  &  W.  Ry.  Co.,  Reg.  (Co. 
Council  of  Kildare)  v.  {sub  nom.  Reg.  v. 
Barton)  [1902]  A.  C.  268 

Seattle  u.  Cowper  (swh  nom.  Harrison  v.  Kirk) 

[1904]  A.  C.  1 
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Stevenson's    Estate     (sub     nom.   FuUerton   v. 
Provincial  Bank  of  Ireland)   [1903]  A.  C.  309 

Sweeney  v.  Coote     .       .       .     [1907]  A.  C.  221 

Swifte  V.  Attorney-General  for  Ireland 

[1912] A.  C.  276 

Thomson's   Estate    (suh   nom.  De  Vesoi    (Vis- 
countess of  V.  O'Connell)         [1908]  A.  C.  298 

Trim  Joint  District  School  Board  of  Manage- 
ment V.  Kelly      .       .       .     [1914]  A.  C.  667 

Usborne  v.  Limerick  Market  Trustees  (sub  nom. 

Economic  Life  Assurance  Society  v.  Usborne) 

L1902] A.  C.  147 

Yourell  v.  Hibernian  Bank     .    [1918]  A.  C.  373 
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DIGEST    OF    CASES 


1894-1918 


( 1 ) 

ABANDONMENT. 

' — —  Cargo — ^Notice  of — Insurance 

[1899]  2  I.  R.  257 
See  Ship— Cargo.    1. 

Infant — ^Right  to  custody  of 

[1900]  2  I.  R.  232  ;  34  I.  L.  T.  R.  17 
See  Infant— Custody.    7. 

Railway — Derelict  liae — Superfluous  land 

[1897]  1 1.  R.  307,  315 
See    Lands    Clauses    Acts — Compulsory 
Powers.    9. 

ABATEMENT. 

5  N.  I.  J.  R.  25 

See  County  Court— Practice.    1. 

47  I.  L.  T.  R.  56 

See  County  Court— Jurisdiction.    22. 

47  I.  L.  T.  R.  168 

/See  Justices— Practice  (PettySessions).  1. 

By  death  pending  appeal 

3  N.  I.  J.  R.  316 
See  Estoppel.    5. 

Civil  Bill  appeal  [1907]  2  I.  R.  486  ; 

41 1.  L.  T.  R.  146 
See  Practice — Continuing  Proceedings.  2. 

Nuisance — Order  of  Justices 

[1905]  2  I.  R.  648 
See  Justices— Jurisdiction  (Petty  Sessions). 
80. 

Rentcharge — Eviction   of   part   of   lands 

charged  [1896]  1  I.  R.  494 

See  Will— Annuity.    6. 

ABATEMENT  OF  LEGACIES 

Specific  and  demonstrative.]  In  the  event  of 
assets  not  specifically  bequeathed  being  insuffi- 
cient to  pay  debts,  specffio  and  demonstrative 
legacies    abate    rateably.      A    testator    made 


(  2  ) 

ABATEMENT  OF  LEGACIES— co»«iJiMed. 
specific  devises  and  bequests,  and  gave  pecuniary 
legacies,  and  directed  that  they  should  be  paid 
out  of  specific  railway  stock  held  by  him.  His 
assets  not  specifically  bequeathed  were  insuffi- 
cient to  pay  his  d^ts  -.—Reld,  that  the  assets 
specifically  devised  and  bequeathed,  and  the 
specific  stock  devoted  to  payment  of  the 
pecuniary  legacies,  were  equally  liable  to  con- 
tribute to  payment  of  debts,  and  that  the 
respective  devisees  and  legatees  should  abate 
rateably.  In  re  Turner,  deceased  ;  Armstrong  v. 
Gamble  M.  R.,  [1908]  1 1.  R.  274  ; 

41 1.  L.  T.  R.  237 


ABATEMENT     OF     NUISANCE— Order— Sig. 
nature  of  Justices 
[1910]  2  I.  R.  458  ;  44  I.  L.  T.  R.  230 
See  Justices— Jurisdiction  (Petty  Sessions). 
81. 

ABODE. 

Place  of — Freeman — Amendment  of  list 

[1896]  2  I.  R.  326  ;  30  I.  L.  T.  R.  77 
See  Parliament — Franchise.    45. 

Place  of— Seller  [1908]  2  I.  R.  423  ; 

42  I.  L.  T,  R.  87 
See  General  Dealer.    4. 


ABSENCE — Justices— Absence   from    home   of 

defendant  —  Service    of    summons  — 

Reasonable  time        [1914]  2  I.  R.  54  ; 

48  I.  L.  T.  R.  27 

See  Justices— Jurisdiction  (PettySessions). 
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ABSENCE  BEYOND  THE  SEAS— Presumption 
of  death  [1901]  2  I.  B.  692 

See  Landlord  and  Tenant— Lease.    40. 

ABSENCE,  TEMPORARY,  DURING  QUALIFY- 
ING PERIOD  48  I.  L.  T.  R.  176 

See  Parliament — Franchise.    1. 

ABSOLUTE   GIFT. 

Absolute  gift — Restriction  as  to  mode  of 

enjoyment  [1908]  1  I.  B.  1 
See  Will— Absolute  Gift.    30. 
Bequest  to  testator's  daughter  for  "  sup- 
port "   of  herself  and  his  two  other 
children,  all  being  adults  at  date  of 
will                               [1912]  1  I.  R.  416 
See  Will— Absolute  Gift.    33. 

Gift   to   wife — '■"  For   the   benefit   of   my 

children  and  her  own  " 


IN, 
20. 


I.  J.  R.  98 


See  Will— Absolute  Gift. 

Will 

See  Cases  under  Will — Absolute  Gift. 

Will  —  Construction  —  Personal  estate  — 

Words  which  would  confer  an  estate 
tail  in  realty  [1910]  1  I.  R.  23 

See  Land  Registry.    52. 

ABSOLUTE  INTEREST. 

Bequest  of  money — Legatee  to  receive  a 

sum  monthly,  with  power  to  dispose 
by  will  of  any  portion  remaining 

[1915]  1 1.  R.  282 
-See  Will— Absolute  Gift.    29. 

■ Gift  for  life,  with  power  of  disposition 

superadded  [1915]  1  I.  R.  205 

See  Will— Absolute  Gilt.    1. 

Gift  of  income  for  life — Gift  over  on  trusts 

which  fail  from  invalidity — Life  estate 
or  absolute  interest    [1915]  1  I.  R.  191 
See  Charity,  Gift  to.    34. 

Marriage  articles  [1900]  2  I.  R.  441 

See  Settlement — Marriage  Articles. 

Personalty— Estate  tail    [1907]  1  I.  R.  73 

See  Will— Life  Estate.    1. 

Secret  trust       [1902]  1 1.  R.  172, 194,  224 

See  Will— Precatory  Trust.    3. 

Settlement  [1900]  1  I.  R.  129 

See  Settlement — Construction.    43. 

Settlement — Limitation    to    A.    and    his 

heirs,  with  limitation  over  in  default 
of  issue  of  A.  [1897]  1  I.  R.  68 

See  Settlement — Construction.    9. 

ABSOLUTE  ORDER  FOR  SALE. 

■ Laud  Judge — Conversion 

[1914]  1  I.  B.  268 
See  Conversion.    1. 

Lis  pendens — Sale  by  mortgagee 

[1907]  1 1.  B.  76 
See  Mortgage  (General).    29. 

Mortgagee  in  possession  during  pendency 

of     petition  —  Petition     dismissed  — 
Statute  of  Limitations 

[1913]  1 1.  B.  91 
See  Limitations,  Statute  of — Realty.    1. 


ABSOLUTE  OBDER  FOB  SAVE— continued. 

Part  of  lands  included  in,  sold  after  passing 

of  Land  Law  (Ireland)  Act,  1896— 
Jurisdiction  to  apply  40th  section  to 
remainder  [1897]  1  I.  R.  447  ; 

31  I.  L.  T.  R.  96 
See  Land  Purchase  Acts— Sale  by  Land 
Judge.     6. 

Petitioners'  incumbrance  exceeding  value 

of  estate — Dismissal  of  petition 

[1897]  1 1.  R.  540 
See  Land  Purchase  Acts— Sale  by  Land 
Judge.     9. 

Registration    of    judgment   as   mortgage 

after  [1897]  1  I.  R.  462  ; 

31  I.  L.  T.  215 
See  Mortgage— Judgment  Mortgage.   6. 

Subsequent  incumbrance 

[1907]  II.  R.  15  ;  40  I.  L.  T.  R.  233 
See  Limitations,  Statute  of— Realty.    2. 

Tenant  under  Court  letting — Dismissal  of 

petition  [1907]  1 1.  R.  49 

See  Land  Judge's  Court — Practice.    10. 

ABSTRACT — And  conditions  of  sale 

49  I.  L.  T.  R.  195  ;  50  I.  L.  T.  R  41 
See  Solicitor— Bill  of  Costs.    138. 

ABSTRACT   OF  TITLE. 

Condition  as  to  immediate  delivery 

[1908]  1 1.  B.  213  ;  42  I.  L.  T.  R.  78 
See  Vendor  and  Purchaser — Conditions  of 
Sale.     24. 

On  landlord  purchasing   tenant's  interest 

[1899]  1  I.  R.  449, 456 
See  Land  Law  Acts — Sale  of  Tenancy.  12. 

ABUTTAL — Building  lease — Intended  road 

[1906]  1 1.  R.  ns 

See  Easement.    3. 

ACADEMY  —  Endowed  —  Professor — Appoint- 
ment and  dismissal  of 

[1908]  2  I.  B.  357 
See  Endowed  Academy. 

ACCELERATIOM— Gift   by  will  of  income  of 

fund  to  widow  until  re-marriage — Gift 

of  fund  on  her  death — Ke-marriage  of 

widow  [1915]  1 1.  R.  53 

See  Will— Income,  Gift  of. 

ACCEPTANCE  OF  SERVICE— Writ  of  summons 
[1909]  2  I.  R.  760 
See  Practice — Remitting.    7. 

ACCIDENT. 

47  I.  L.  T.  B.  151 ;  48  I.  L.  T.  B.  141 

See  Workmen's  Compensation.    12. 

Arising  out  of  employment — Workmen's 

Compensation  Act     [1907]  2  I.  B.  104; 
41 1.  L.  T.  B.  3 
See  Workmen's  Compensation.    81. 

Arising    "out    of"    the    employment — 

Herd  cycling  between  two  farms — 
Risk  ooimeoted  with  employment 

[1912]  2  I.  B.  430 
See  Workmen's  Compensation.    19. 
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ACCIDENT — continued. 

Arising  out  of  and  in  course  of  employ- 

ment —  Evidence  —  Statements     by 
deceased  46  I.  L.  T.  R.  33 

See  Woikmen's  Compensation.    95. 

■ Arising  "  out  of  "  employment 

46  I.  L.  T.  R.  40 
See  Workmen's  Compensation.    10. 

Arising  out  of  and  in  course  of  employ- 

ment 46  I.  L.  T.  R.  89 

See  Workmen's  Compensation.    13. 

Arising  out  of  employment 

51  I.  L.  T.  R.  6 
See  Workmen's  Compensation.    14. 

Arising  out  of  employment 

[1918]  2  I.  R.  467  ;  52  I.  L.  T.  R.  157 
See  Worlonen's  Compensation.    22. 

Death  by — Workmen's  Compensation  Act, 

1906— Sudden  chill 

[1910]  2 1.  R.  105  ;  44 1.  L.  T.  R.  23 
See  Workmen's  Compensation.    2. 
Gamekeeper — Assault  by  poachers — ^Work- 
men's Compensation  Act,  1906,  s.   1, 
subs.  1  [1910]  2  I.  R.  497  ; 
44  I.  L.  T.  R.  168 
See  Workmen's  Compensation.    5. 

Inevitable — Contributoryaiegligence 

[1909]  2 1.  R.  181  ;  43  I.  L.  T.  R.  8 
See  Practice — Particulars.    8. 

, Inevitable — Pleading — Particulars 

[1906]  2  I.  R.  120  ;  40  I.  L.  T.  R.  12 
See  Practice — Particulars.    7. 

. Inference  of  fact  47  I.  L.  T.  R.  161 

See  Workmen's  Compensation  Act    131. 

Notice    of,    and    claim,    on    principal — 

Failure    to    serve    within    prescribed 

time — Workmen's   Compensation  Act, 

1906,  s.  4  [1912]  2  I.  R.  129  ; 

461.  L.T.R.236 

See  Workmen's  Compensation.    126. 

Policy  of  insurance — ^Drowning — Suicide 

[1905]  2  I.  R.  126 
See  Insurance,  PoBcy  of.    10. 

Policy  of  insurance — Negligence 

[1901]  2  I.  R.  262 
See  Arbitration — Staying  Proceedings.    3. 

Railway  passenger — Shutting  door 

[1909]  2  I.  R.  330 
See  Negligence.    48. 

Railway — ^Prevention  of — "  Tow-roping  " 

2  N.  I.  J.  R.  283 
See  Railway — Board  ol  Trade  Rules. 

• Resulting  from  defect  in  gear 

[1918]  2  I.  R.  306,  313 
See  Negligence.    16. 

School  teacher  47  I.  L.  T.  R.  151  ; 

48  I.  L.  T.  R.  141 
See  Workmen's  Compensation  Act.    12. 

Servant  accidentally  shot 

47  I.  L.  T.  R.  221 
See  Workmen's  Compensation  Act.    147. 

Unexplained  fall  47  I.  L.  T.  29 

<See  Workmen's  Compensation  Act.    123. 

Workmen's  Compensation  Act 

[1909]  2  I.  R.  108  ;  42 1.  L.  T.  R.  268 
«S'ee  Workmen's  Compensation.    90. 


ACCIDENTAL  SLIP— Order— Amendment 

[1914]  1 1.  R.  78 
See  Practice — Amendment.    2. 

ACCOMMODATION  LAND. 

Town  park 

See  Land  Law  Acts — Character  ol  Hold- 
ing.    1-4,  94-118. 

Town  park — Evidence 

[1907]  1  I.  R.  180  ;  41  I.  L.  T.  R.  33 
See    Land    Law    Acts  —  Character    of 
Holding.    95. 

ACCOMMODATION  WORKS. 

Fences  28  I.  L.  T.  R.  67 

See  Lands  Clauses  Acts — Compensation.  1. 

Mode  of  user  [1897]  1  I.  R.  587,  602 

See  Railway— Level  Crossing.    2. 

Power   of   arbitrator   to    award — County 

council — Lunatic  asylum 

[1903]  2  I.  R.  317  ;  3  N.  I.  J.  R.  12 
See  Local  Government — Lunatic  Asylum. 
2. 

Water-course  [1900]  2  I.  R.  325,  340  ; 

30  I.  L.  T.  436 
See  Easement.    14. 

ACCORD  AND  SATISFACTION— Principal  and 
agent — Commission 

[1907]  2  I.  R.  212,  227 
See  Principal  and  Agent.    4. 

ACCOUNT. 

Action  by  shareholder  against  director 

[1915]  1 1.  R.  237,  249 
See  Company — Action  for  Account. 

Action    for — Costs — ^Less    than    £20    re- 

covered [1916]  1 1.  R.  233,  236  ; 

50  I.  L.  T.  R.  89 
See  Practice— Costs.    2. 

Claim  for,  by  second  mortgagee  against 

first  mortgagee — Statute  of  Limitations 
[1913]  1 1.  R.  328 
>See  Mortgage  (General).    8. 

Over-payments — Fair  rent 

[1895]  2  I.  R.  70, 82  ;  28  I.  L.  T.  100  ; 
29  I.  L.  T.  216 
See  Landlord  and  Tenant — Rent.    18. 
— —  Plene  computavit  [1918]  1  I.  R.  95 

See  Limitations,  Statute  of.    Trusts.     8. 

Trading  49  I.  L.  T.  R.  95 

See  Trading  Account. 

Trustee  [1910]  1  I.  R.  346 

See  Power — Execution.    30. 

With  bank — When  deemed  closed 

[1916]  1 1.  R.  312,  321 
See  Banker  and  Customer.    1. 

ACCOUNT  STATED. 

Auctioneer — /  0  U  accepted  for  deposit — 
Consideration — Bight  of  action.]  Under  con- 
ditions of  sale  by  auction  the  deposit  was  payable 
to  the  auctioneer  immediately  after  the  sale. 
The  auctioneer,  without  the  consent  of  the 
vendor,  took  the  purchaser's  I  0  U  for  the 
amount : — Held,  that  an  action  lay  at  suit  of 
the  auctioneer  against  the  purchaser  for  the 
amount  of  the  I  0  U.  Hodgens  v.  Keon 
I  Ex.,  App.,  [1894]  2  I.  R.  657,  662 
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ACCOUNTANT — Taking  possession  of  property 
of  arranging  debtor — Resolution  of 
creditors — Contempt  of  Court 

[1894]  1  I.  B.  335 
See  Bankruptcy — Arrangement.    31. 

ACCOUNTING  PARTY— Letters  of  adminis- 
tration not  granted  to 

[1913]  2  I.  R.  188 
See    Probate      (and     Administration)— 
Practice.    60. 

ACCOUNTING    PERSONS— Local   Government 
(Ireland)  Act,  1902,  s.  20 
[1907]  2  I.  R.  505  ;  41  I.  L.  T.  R.  166 
See  Local  Government — Audit.    5. 

ACCOUNTS. 

Banker. 

See  Cases  under  Banker — Account. 

Instructions — Costs       of — Principles       in 

estimating  [1894]  1  I.  B.  544 

See  Solicitor — Bill  of  Costs.    8. 
. — - —  Municipal. 

See  Cases  under  Municipal  Corporation — 
Accounts. 

Poor  law— Audit  [1898]  2  I.  B.  683 

See  Local  Government — Audit.    1. 

Eeference  to  County  Court  Judge 

28  I.  L.  T.  R.  137 
See  Practice — Reference  to  Master.    1. 

ACCRETION    TO    LEGACY— Bonus  on  shares 
bequeathed — Interest  due  on  charge 

[1911]  1  I.  R.  165 
See  Will — Speaking  from  Death.    2. 

ACCRUAL  OF   RIGHT. 

Judgment  mortgage 

[1900]  1  L  R.  316, 319 
See    Limitations,    Statute    of — Personal 
Action.    18. 

Money  payment— Gift   over — Will — Con- 

struction [1899]  2 1.  R.  344 

See  Limitations,  Statute  of — Realty.    16. 

ACCRUED     SHABES— Subject    to    conditions 
affectiog  original  shares 

M.B.,  [1917]  1 1.  B.  194 
See  Will— Condition.    2. 

ACCRUER  OF  BIGHT. 

Breach  of  trust — Legacy 

[1907]  1  I.  B.  275,  282 
See  Limitations,  Statute  of— Trusts.    2. 
— —  Xegacy^Statute  of  Limitations 

[1905]  1 1.  B.  416, 428  ; 

39  L  L.  T.  B.  Ill,  209  ; 

5  N.  I.  J.  B.  155, 268 

See    Limitations,    Statute    of — Personal 

Action.    1. 


ACCUMULATION. 

Infant 

See  Trustee- 


[1902]  1  I.  B.  429  ; 
2  N.  I.  J.  B.  252 
-Appointment.    5. 


ACCUMULATION— cowiTOMed. 

Trust  for — ^Will — Maintenance   of  infant 

presumptively  entitled 

[1899]  1  L  B.  39 
See  Infant— Maintenance.    1. 

Trustees  to  pay  charges  and  incumbrances 

out  of  accumulations  of  rents 

[1894]  1 1.  B.  355 
See  Will— Accumulations. 

ACKNOWLEDGMENT. 

Bv  testator — Will — Sufficiency  of  evidence 

49  I.  L.  T.  R.  36 

See  Will— Attestation.    1. 
Deed— Married  woman    [1896]  1  I.  B.  520 

See  Husband  and  Wife — Wife's  Beversion. 

Mortgage  debt — Payment  of  interest 

[1905]  1 1.  B.  588 
See    Limitations,    Statute    of— Personal 
Action.    23. 

Mortgage — Statute  of  Limitations 

[1908]  II.  B.  38 
See  Limitations,  Statute  of — Bealty.     43. 

Mortgage — Statute  of  Limitations 

[1909]  1 1.  B.  360 
See  Limitations,  Statute  of— Bealty.    27. 

Mortgagor — Payment      of      interest      by 

devisee  [1896]  1 1.  B.  206,  223 

See    Limitations,    Statute    of — Personal 
Action.    15. 

Of  previous  unattested  signature  to  will 

[1918]  2  I.  B.  90 
See  WIU— Attestation.    5. 

Of  title — ^Unexecuted  Civil  Bill  decree  for 

possession  [1914]  2  I.  B.  135  ; 

47  I.  L.  T.  B.  292  ;  48  I.  L.  T.  B.  128 

See  Limitations,  Statute  of — Bealty.    51. 

Originating  application  under  Land  Pur- 

chase Acts  49  I.  L.  T.  B.  202 

See  Limitations,  Statute  of — Bealty.    3 

Part  payment  [1899]  2  I.  B.  163; 

33  I.  L.  T.  R.  22 
See    Limitations,    Statute    of — Personal 
Action.    25. 

Statute  of  Limitations — Action  to  recover 

possession  for  non-payment  of  rent 
[1896]  2  I.  R.  82  ;  30  I.  L.  T.  B.  21 
See  Limitations,  Statute  of — Bealty.    24. 

Statute  of  Limitations — ^Tithe  reutcharge — 

First  estate  of  inheritance — Payment 
by  owner  in  fee      [1896]  2  I.  R.  410  ; 
30  I.  L.  T.  B.  97 
See  Titlie  Rentcharge — Liability  to.    5. 

ACQUIESCENCE. 

— . —  Amounting   to    consent,    must    be    with 
knowledge  31  I.  L.  T.  B.  66 

See  Lunatic  Asylum. 

Breach  of  trust      [1896]  1  I.  B.  340, 345  ; 

30  I.  L.  T.  B.  51 
See  Trustee — Breach  of  Trust.    1. 

By  mortgagee  [1896]  1 1.  B.  206,  223 

See    Limitations,    Statute    of— Personal 
Action.    15. 

Claim  for  mandatory  injunction 

[1898]  1 1.  B.  161 
See  Practice — Injunction.    2. 
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ACQUIESCKNCE— conh'jiMed. 

^Lapse  of  time     [1897]  1 1.  K.  86, 112,  609 

See  Will— Charge  ot  Debts  (and  Legacies). 
1. 
■ Mortgage  [1904]  1  I.  R.  388 

See  Following  Assets.    1. 

Proof  50  I.  L.  T.  R.  103 

See  Intestates  Estates  Act,  1890.    2. 

Sanitary   authority — ^Right  to   monopoly 

in  supply  of  water  to  district— Acqui- 
escence in  supply  by  adjoining  district 
[1915]  1 1.  R.  413 
See  Local  Government — Sanitary  Autho- 
rity. 

^^Tied  house — Knowledge  by  brewers  that 

publican     was     dealing     with     other 
brewers  [1915]  1  I.  R.  Ill,  130 

See  Licensing  Acts— Transfer.    2. 

Validity  of  award      [1906]  2  I.  R.  545,  570 

See  Arbitration — Agreement  to  Refer.    8. 

ACQUITTAL. 

Cycling  on  footpath — Obstruction — Ques- 

tion of  fact  46  I.  L.  T.  R.  186 

See    Justices— Jurisdiction    (Petty    Ses- 
sions).   42. 

Quarter  Sessions — Certiorari 

[1901]  2  I.  R.  543 
See  Justices — Quarter  Sessions.    12. 

Subject  to  case  stated — Quarter  Sessions 

[1906]  2  I.  R.  293 
See  Justices — Quarter  Sessions.    1. 

Uncontradicted     evidence     of     offence — - 

Credibility  of  evidence 

46  I.  L.  T.  R.  301 
See  Licensing  Acts — OOences.    52. 

ACREAGE — Innocent  misrepresentation — Ven- 
dor and  purchaser — Specific  perform- 
ance with  compensation 

[1897]  1  I.  R.  534 
See  Specific  Performance.    1 1. 

ACTION. 

Adding  new  cause  of  [1913]  1  I.  R.  48 

See  Practice— Writ  of  Summons.    3. 

Administration. 

See  Executor — Actions. 
— ■ —  Against    public    body — Naming     special 
defendants  [1914]  1  I.  R.  16 

See  Labourers  (Ireland)  Acts.    33. 

Aliens    Restriction  Act,   1914 — Right   of 

alien  enemy  to  sue      [1914]  2  I.  R.  543 
See  War.    17. 

Breach  of  statutory  duty 

[1914]  2  I.  R.  15 
See  Labourers  (Ireland)  Acts.    53. 

Cause  of — Breach  of  statutory  duty 

[1914]  1  I.  R.  16, 113, 118,  201,  208  ; 

48  I.  L.  T.  R.  66,  68,  72 

See  Labourers  (Ireland)  Acts.    33,  37,  38. 

Cause    of — Breach    of    statutory    duty — - ' 

Statute  providing  for  making  of  regu- 
lations giving  rights  to   a   class — No 
regulations  made    .    [1915]  1  I.  R.  216 
See  Labourers  (Ireland)  Acts.    25. 


ACTION — continued. 

Common  law — -Right  to  trial  by  jury 

[1914]  2  I.  R.  533 
iSee  Practice — Trial.    13. 

Compromise     behind     solicitor's     back — 

Liberty  to  proceed        2  N.  I.  J.  R.  176 
See  Solicitor— Retainer,    h 

.  Dismissing — Postponement   of    Payments 

Act,  1914 — Proclamations — Writ  issued 
during  suspensory  period 
[1914]  2  I.  R.  535  ;  48 1.  L.  T.  R.  207 
See  War.    16. 

Motion  to  stay— Originating  summons  in 

Chancery  Division  to  realise  mort- 
gage — Subsequent  action  in  King's 
Bench  Division  on  covenant  for  pay- 
ment [1915]  2  I.  R.  187 
See  Mortgage — General.    34. 

"  Pending  " — Proceedings  in — -Privilege 

[1901]  2  I.  R.  115 
See  Defamation — Privilege.    1. 

Procuring     breach     of     contract — ^Trade 

dispute  [1914]  2  I.  R.  285,  329 

See  Trade  Dispute.     1. 

Right  of — ^No  special  damage — Right  of 

sanitary    authority    to    monopoly    in 
supply  of  water  to  district — -Injunction 
[1915]  1  I.  R.  413 
See  Local  Government— Sanitary  Autho- 
rity. 

Right  of  shareholder  against  director 

[1915]  1 1.  R.  237,  249 
See  Company — Action  for  Account. 

To    restrain     breach    of    public    trust- 

Necessity  to  join  Attorney-General 

[1914]  1  I.  R.  16 
See  Labourers  (Ireland)  Acts.    33. 

Transfer    to    County    Court — Action    for 

specific  performance  of  agreement  to 
grant  right  of  way      [1915]  1  I.  R.  259 
See  County  Court — Jurisdiction.    18. 

Whether  lies  where  statutory  remedy 

[1914]  2  I.  R.  81 
See  Labourers  (Ireland)  Acts.    22. 


ACTION  FOR   RECOVERY   OF   LAND. 

Caretaker  put  into  possession  by  agent — 

Summons  for  possession — Owner  by 
estoppel — Known  agent  • 

[1913]  2  I.  R.  113, 117 
See  Landlord  and  Tenant — Possession. 

Civil  Bill  ejectment  on  title — Unexecuted 

decree  for  possession — Declaration  of 
title — Estoppel — Statute     of     Limita- 
tions [1914]  2  I.  R.  135  ; 
47  I.  L.  T.  R.  292  ;  48  I.  L.  T.  R.  128 
See  Limitations,  Statute  of — Realty.    51. 

Civil  Bill  ejectment  for  non-payment  of 

rent — Removal  into  Superior  Court 
[1914]  2  I.  R.  97  ;  48  I.  L.  T.  R.  38 
See  Practice — Transfer  of  Action.    12. 

Decree  in  ejectment  for  non-payment  of 

rent  imder  section  12,  sub-section  1,  of 
Land  Law  (Ireland)  Act,  1896 — Sub- 
tenant named  as  defendant — Subse- 
quent action  for  rent  by  head  landlord 
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ACTION  FOR  RECOVERY  OF  LAND— con. 

against  sub-tenant  —  Sub-tenant  es- 
topped from  denying  tenancy — Lease 
for  ever  made  prior  to  1860 — Relation 
of  landlord  and  tenant 

[1915]  2  I.  R.  195,  208 
See  Land  Law  Acts — ^Action  for  Rent.    1 . 

■ Ejectment    for    non-payment    of    rent — 

Courts  (Emergency  Powers)  Act,  1914 
— Leave  to  issue  execution 

[1915]  2  LR.  11 
See  Practice — Execution.    9. 

Irish  Land  Commission  as  landlords 

[1918]  2  I.  R.  231,  244  ;  52  I.  L.  T.  R.  45 
See  Landlord  and  Tenant — Action  tor 
Recovery  of  Land.  16. 
— —  Non-payment  of  rent — Vacant  posses- 
sion— ^No  personal  representative  of 
deceased  tenant — Description  of  defen- 
dants in  writ  of  summons — Sendee 

[1913]  2  I.  R.  485 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Lani.    33. 

• Practice — Filing    of   notice    of   judgment 

under  section  7  (1)  of  the  Act  of  1887 
1  N.  I.  J.  R.  6 
See  Landlord   and  Tenant — Action   tor 
Recovery  of  Land.    44. 

Registered    land — Boundaries    not    ascer- 

tained 51  I.  L.  T.  R.  207 

See  Land  Registry.    2. 
— ■ —  .Small  tenement — Summons  by  one  joint 
owner — Necessity  to  prove  demand  and 
refusal  of  possession   [1913]  2  I.  R.  381 
See    Justices'    Jurisdiction    (Petty    Ses- 
sions).   46. 
ACTION  OF  TORT— Service  out  of  jurisdiction 
— Co-defendants — Princijial  and  agent 
[1913]  2  I.  R.  402 
See  Practice — Service.    11. 

ACTION  TO  RECOVER  POSSESSION  OF  LAND. 

Compulsory  purchase — Omitted  interest 

[1907]  2  I.  R.  310,  317  ;  41 1.  L.  T.  R.  65 
See   Housing    of   the   Working   Classes 
Act.    3. 

Eviction     of     public-house — Transfer     of 

licence  [1907]  2  I.  R.  299,  309  ; 

40  I.  L.  T.  R.  238,  260 
See    Licensing    Acts — Licensing    Certifl- 
cate.    12. 

Notice    to    quit — Arrears    of   rent — Final 

judgment  [1909]  3  I.  R.  104  ; 

42  I.  L.  T.  R.  228 
See  Practice — Judgment.    17. 

Plaintiff  successful  on  issues  of  law,   but 

unsuccessful  on  issues  of  fact — Costs 
[1910]  1  I.  R.  151 
See  Landlord  and  Tenant — Lease.    38. 

Redemption — ^Appropriation  of  two  years' 

rent  lodged  [1906]  2  I.  R.  79  ; 

40  I.  L.  T.  R  41 
See  Land  Law  Acts — Fair  Rent.    34. 

■ Superfluous  lands — Discovery 

[1904]  2  I.  R.  421  ;  38  I.  L.  T.  R.  45  ; 
4  N.  I.  J.  R.  88 
See  Practice — Discovery.    22. 


ACTION    TO     RECOVER    POSSESSION     OF 

LAND — continued. 

Tenant  at  will — Specially  indorsed  writ 

[1910]  2  I.  R.  194 

See  Practice— Writ  Specially  Indorsed.  10. 

Undefended    Civil    Bill   ejectment — ^Non- 

payment of  rent — Proof  of  contract  of 

tenancy  [1909]  2  I.  R.  503  ; 

43  I.  L.  T.  R.  19 

See  County  Court — Practice.    73. 
— - — ■  Writ  of  possession  issued — Possession  not 
physically    taken — Caretaker's    agree- 
ment signed        [1910]  2  I.  R.  306,  323 

See  Justices — Case  Stated.    6. 

See  Land — Action  tor  Recovery  of,  and 
Landlord  and  Tenant — Action  for  Re- 
covery of  Land. 

ACT   OF   BANKRUPTCY. 

See  Cases  under  Bankruptcy— Act  of 
Bankruptcy. 

Adjudication — Relation  back — Order  and 

disposition — Loose  practice  as  to  fixing 
date  of  act  of  bankruptcy 

[1915]  2  I.  R.  347 
See  Bankruptcy— Order  and  Disposition.  4. 

Notice — Equitable  mortgage  of  shares 

[1900] 2  LR.  153 
See  Bankruptcy — Order  and  Disposition .  1 2. 

ACT   OF   PARLIAMENT. 

See  under  Statute. 

ADDED     AREA — Licensed    premises — ^Sunday 
trading  2  N.  I.  J.  R.  107; 

3  N.  I.  J.  R.  186 
See  Licensing  Acts — Offences.    53. 

ADDITIONAL  RENT— On  alienation— Fair  rent 
order — Sale  by  tenant 
[1903]  1  I.  R.  363  ;  37  I.  L.  T.  R.  151 
See  Landlord  and  Tenant — Lease.    15. 

ADDRESS. 

Erroneous,  on  writ  47  I.  L.  T.  R.  245 

See  Practice — Service.    65. 

False    address    of    defendant    within   the 

jurisdiction     given     in     writ — Setting 
aside  [1905]  2  I.  R.  251  ; 

39  I.  L.  T.  R.  42  ;  41  I.  L.  T.  R.  20O 
See  Practice — Writ  of  Summons.    1. 
See  Practice — Service.    8. 

ADEMPTION. 

Devise     of    fee-farm     rents — Subsequent 

agreement  to   fix   redemption   price — 
Land  Purchase  Acts        46  I.  L.  T.  R.  ♦ 
See  Will — Conversion.    1. 

Devise  of  lands — Agreement  for  sale  under 

Land  Purchase  Acts — Death  of  vendor 

[1913]  1  I.  R.  130, 137,  292, 299,  522  ; 

47  I.  L.  T.  R.  139,  241 

See  Land  Purchase  Acts — Conversion.    1. 

See  Land  Purchase  Acts — ^Advance.    33. 

Sale   of    land  completed   after  testator's 

death  [1910]  1  I.  R.  lift 

See  Conversion.    8. 
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ADEMPTION— coJiJiftMed. 

45  I.  L.  T.  R.  257 

See  Land  Purchase  Acts— Advance.    1. 

Sale  of  lunatic's  estate 

[1912]  1 1.  R.  140, 306 
See  Lunatic.    6. 

Will — Construction. 

See  Cases  under  Will — Ademption. 

Will — Special    power    of    appointment — 

Change  of  investment  [1913]  1 1.  R.  232 
See  Power— Execution .    4. 

[1918]  1  L  R.  6 

;See  Will— Ademption.    2. 

ADJOURNED  HEARING. 

Exclusion  of  justice  not  present  at  primary- 

hearing  [1917]  2  I.  R.  297  ; 

51  I.  L.  T.  R.  78 
See   Justices— Jurisdiction     (Petty    Ses- 
sions).   40. 

Intervention   of   justice   not   present    at 

primary  hearing       [1917]  2  I.  R.  283  ; 
51 1.  L.  T.  R.  92 
See    Justices— Jurisdiction    (Petty     Ses- 
sions).   41. 

ADJOURNMENT. 

■ ■  Appeal  from  3  N.  I.  J.  R.  324 

See  County  Court— Practice.    10. 

Appeal  from  4  N.  I.  J.  R.  253 

See  Practice — Adjournment.    2. 

Costs  of — Jurisdiction  of  magistrates 

46  I.  L.  T.  R.  80 
See  Justices— Practice  (Petty  Sessions) .   2. 

Criminal  proceeding  at  Petty  Sessions — 

Civil  action  pending 

[1909]  2  I.  R.  400  ;  43  I.  L.  T.  R.  72 
-See  Justices— Practice  (Petty  Sessions).  7. 

Declining  of  jurisdiction — Mandarmis 

45  I.  L.  T.  R.  10 
.See  Justices— Practice  (Petty  Sessions).  4 

Evidence  heard — Withdrawal  of  summons 

— Court    differently    constituted — Dis- 
miss on  the  merits      46  I.  L.  T.  R.  199 
See    Justices— Jurisdiction    (Petty     Ses- 
sions).   51. 

Improper  refusal  of — Conditional  on  pay- 

ment of  costs  [1918]  2  I.  R.  116 

See   Justices— Jurisdiction     (Petty    Ses- 
sions).   2. 

Justices- Quarter  Sessions    [1896]  2 1.  R.  1 

See  Tithe  Renteharge— Variation.    3. 

Of  trial — Refusal  of — Amendment  of  parti- 

culars—Surprise  [1909]  2 1.  R.  445, 469 
See  Practice— New  Trial.    14. 
■ Refusal  of  jurisdiction — Mandamus 

46  I.  L.  T.  R.  66 
See    Justices— Jurisdiction     (Petty    Ses- 
sions).   I. 

ADJUDICATION. 

See  Bankruptcy- Adjudication. 
Annulling  [1901]  2  I.  R.  186 

(See  Banljruptcy— Adjudication.    1. 
Debtor's    summons — Unregistered    judg- 
ment [1895]  1  I.  R.  339 

See  Judgment.    4. 


ADJUSTMENT  OF   RENT— Poor  rate 

[1900]  1  I.  R.  255,  260  ;  34  I.  L.  T.  R.  81 
See  Poor  Rate — Adjustment  of  Rent    I. 

43  I.  L.  T.  R.  257 

iSee  Poor  Rate— Adjustment  ol  Rent.    3. 

ADMINISTRATION. 

1.  Order  for — Year  from,  intestate's  death 

—Judge's  discretion.']  Before  the  expiration  of 
twelve  months  from  death  of  J.  M.,  intestate, 
K.  N.  brought  an  application  for  administration 
of  the  estate  of  deceased,  of  whom  K.  N.  was 
one  of  the  next-of-kin.  The  Court  made  an 
order  for  administration.  M'Guinness,  deceased.; 
Nugent  v.  M'Guinness 

Dodd,  J.,  52  I  L.  T.  R.  64 

2.  Priority  of  AeMs— Right  of  Receiver 

appointed  by  the  Court  to  indemnity — Efcecutor 
empowered  to  carry  on  business— Executor' s  right 
to  indemnity— Rights  of  creditors  of  executors 
and  creditors  of  receiver — Priority.]  The  business 
of  a,  testator  was  carried  on  pursuant  to  a 
direction  in  his  will  through  the  agency  of  his 
widow,  and  subsequently  by  a  receiver  appointed 
by  the  Court  in  an  action  to  administer  his 
estate.  Debts  were  incurred  by  his  executors 
and  by  the  receiver  in  carrying  on  the  business, 
and  the  assets  realized  were  deficient : — -Held, 
that  the  receiver  was  entitled  to  indemnity  out 
of  the  assets  against  the  debts  incurred  by  him 
in  priority  to  the  executors,  and  that  the 
creditors  of  the  receiver  had,  by  subrogation  to 
his  rights,  priority  over  the  creditors  of  the 
executors.     Mealy,  deceased  ;  Healy  v.  Oliver 

M.  R.,  [1918]  1  I.  R.  366 

3.  Registered  freehold  land — -Valuation 

under  Intestates'  Estates  Act,  1890 — Realty  or 
personally — Local  Registration  of  Title  (Ireland) 
Act,  1891  (54  cfc  55  Vict.,  c.  66),  ss.  85,  86— 
Intestates'  Estates  Act,  1890  (53  cfc  54  Vict.. 
c.  29),  ss.  1,  5.]  Freehold  registered  land  to 
which  Part  IV.  of  the  Local  Registration  of 
Title  (Ireland)  Act,  1891,  applies,  is,  for  the 
purposes  of  the  Intestates'  Estates  Act,  1890, 
real  and  not  personal  estate,  and  should  accord- 
ingly be  valued  as  such  under  the  provisions  of 
section  5  tf  the  latter  Act.     Farrelly  v.  Farrelh/ 

App.,  [1918]  1 1.  R.  4S8 
<See  Executor — Administration. 

Action. 

See  Executor— Actions. 

Annuity   determinable    on   re-marriage — 

Deficiency  of  assets — Valuation 

[1915]  1 1.  R.  39 
See  Annuity.    4, 

Costs — Power  of  attorney 

[1902]  1  L  R.  157 
See  Lands  Clauses  Acts— Costs.    4. 

•  Creditor's  suit — Agent  for  administrator 

52  I.  L.  T.  R.  52 
-See  County  Court — Practice.    3. 

Decree — Collateral  issue 

[1894]  1  I.  R.  274,  298  ;  28  I.  L.  T,  R  64 
See  Estoppel.    13. 
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ADMINISTRATION— cojiimaed. 

Distribution  amongst  legatees — Claim  of 

mortgagee  to  follow  assets 

[1904]  1  I.  R.  388 
See  Following  Assets.    1. 

■ Durante  minore  estate — Sale  of  chattel  real 

[1896]  1  I.  R.  356,  362  ;  30  I.  L.  T.  R.  66 
See  Executor— Powers.    6. 


Executor's  year 
See  Executor — ^Actions. 


48  I.  L.  T. 

2. 


R.236 


Failure  to  lodge  certified  balance — Fidu- 

ciary relation  [1894]  1  I.  R.  63 

See  Practice — Attachment.    4. 

■ Grant  more  than  twelve  years  from  death 

of  intestate — Graft 
[1906]1I.R.205,213;40I.L.T.R.100 
See  Limitations,  Statute  of— Realty.     34. 

Grant  of. 

See  Cases  under  Probate  and  Administra- 
tion, Grant  of. 

Grant  of,  intestate — ^Will  discovered  after 

action     brought     by    administrator- — 
Amending  pleadings     [1913]  1 1.  R.  48 

See  Practice — Writ  of  Summons.    3. 
Grant    of — Relation    back — Parliamentary 
franchise  [1894]  2  I.  R.  285 

See  Parliament — Franchise.    84. 

Grant  of — Title  depending  on  Statute  of 

Limitations  [1899]  1  I.  R.  225  ; 

33  I.  L.  T.  R.  49 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    20. 

■ Grant  to  creditor  limited  to  dealing  with 

fund  in  Coiu't — Administrator  out  of 
the  jurisdiction  46  I.  L.  T.  R.  294 

See  Probate  (and  Administration)— Grant 
of  Administration.    1. 

Insolvent  estate — Secured  creditor 

[1904]  1 1.  R.  299 
See  Executor — Actions.    18. 

Limited    administration    to    substantiate 

proceedings  in  Land  Judge's  Court 

[1899]  1  I.  R.  521 
See  Land  Judge's  Court— Practice.    15. 
■ Marshalling — Mortgage   and   simple   con- 
tract creditors 

[1904]  1 1.  R.  100, 113  ;  38 1.  L.  T.  R.  3 
See  Marshalling.    1. 

Obtained  to  make  title  to  money  paid  into 

Court — Lands  Clauses  Act,  s.  80 

[1894]  1  I.  R.  146  ;  28  I.  L.  T.  184 
See  Lands  Clauses  Acts — Costs.    1. 

Real  and  personal  estate — Mixed  fund 

[1916]  1  I.  R.  359 
See  Land  Registry.    24. 

Eesealing  letters  of — Form  of  certificate 

[1897]  1  I.  R.  167  ;  31  I.  L.  T.  R.  54 
See  Probate — Practice.    44. 

Revocation    of    grant    of — ^Administrator 

out  of  the  jurisdiction 

[1902]  2  I.  R.  499  ;  36  I.  L.  T.  R.  39 
See  Probate  (and  Administration) — Revo- 
cation of  Grant.    3. 


ADMINISTRATION— coMtonMed. 

Sale  by  administrator — Lapse  of  twenty 

years  from  death  of  intestate — Chattel 
real  [1906]  1 1.  R.  656  ; 

40  I.  L.  T.  R.  158 
See  Next-of-Kin. 

Trading  by  executor  under  provisions  in 

will — Costs,   charges,   and   expenses — 
Deficient  estate — Priority 

[1904]  1  I.  R.  334, 340 
iSee  Executor — Powers.    7. 

Unnecessary  grant  of — Title — Costs 

[1910]  1 1.  R.  95  ;  44  I.  L.  T.  R.  88 
SeeJIusband  and  Wife— Married  Women's 
Property  Acts.    1. 

ADMINISTRATION  ACTION. 

1.  Costs — Deficiency  of  assets — Donatio 

mortis  causa — Unsuccessful  action  to  obtain 
probate — "  Testamentary  expenses."]  Two  per- 
sons, who  were  named  as  executors  in  what 
purported  to  be  the  will  of  the  deceased,  on  the 
advice  of  senior  counsel,  instituted  an  action  to 
obtain  a  grant  of  probate  of  the  alleged  will. 
The  jury  found  against  the  alleged  will,  which 
was  condemned,  but  the  executors  were  declared 
entitled  to  their  costs  out  of  the  assets.  Sub- 
sequently to  the  trial  of  the  probate  action  a  suit 
was  brought  for  the  administration  of  the  estate 
of  the  deceased,  which  mainly  consisted  of  a  sum 
of  £923  standing  on  deposit  receipt.  These 
moneys  were  adjudged  by  Barton,  J".,  and  by 
the  Court  of  Appeal  to  have  been  the  subject- 
matter  of  a  good  donatio  mortis  causa  to  B. 
Nearly  all  the  costs  incurred  by  the  executors 
in  the  Probate  action  had  been  incurred  before 
JJ.  put  forward  his  claim  to  the  ownership  of  the 
deposit  receipt.  There  was  a  deficiency  of 
assets : — Held,  that  the  moneys  on  deposit 
receipt  were  not  assets,  and  were  not  liable  for 
the  payment  of  any  of  the  costs  of  the  probate 
action.     Kelly  v.  O'Connor 

Barton,  J.,  [1917]  1  I.  R.  312  ; 
51  I.  L.  T.  R.  60 
2. Settlement  alter  decree — Form  of  con- 
sent— Parties  necessary.~\  An  originating  sum- 
mons for  administration  was  brought  by  a 
residuary  legatee  of  a  deceased  person  against 
the  executors  of  the  will.  A  primary  decree 
was  made,  and,  in  addition  to  the  usual  accounts 
which  were  ordered  to  be  taken,  the  Court 
ordered  a  trading  account  to  be  taken  in  re- 
spect of  certain  trading  by  the  executors  in 
connection  with  hotel  premises  which  formed 
portion  of  the  deceased's  estate.  There  were  also, 
of  course,  the  ordinary  accounts  as  to  the  debts 
of  the  deceased,  as  to  the  persons  beneficially 
entitled,  and  as  to  the  funeral  and  testamentary 
expenses.  After  the  decree  was  made,  but 
before  any  accounts  were  taken,  the  parties  came 
to  a  settlement,  and  a  consent  was  prepared 
agreeing  to  abandon  all  further  proceedings,  and 
to  have  the  assets  distributed  amongst  the 
persons  entitled,  after  payment  of  the  plaintiff's 
cost  of  the  proceedings.  The  consent  was  signed 
by  the  executors  and  by  the  widow  of  the 
deceased,  who  had  been  paid  a  legacy  under  tho 
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ADMINISTRATION  ACTION— continued, 
will,  as  well  as  by  the  residuary  legatees.  It  was 
stated  in  an  affidavit  for  the  purposes  of  an 
Application  to  have  the  consent  made  a  rule  of 
Court,  that  all  the  debts  of  the  deceased  had  been 
paid  before  the  proceedings  were  instituted,  and 
statutory  notices  to  creditors,  which  had  been 
Advertised  by  the  executors,  were  exhibited. 
The  Court  received  the  consent,  and  stayed  all 
iurther  proceedings.    Ludlow  v.  Ludlow 

M.  R.,  4  N.  I.  J.  R.  271 

Charges     against     receiver — -Tribunal    to 

investigate  [1908]  1 1.  R.  511 

See  Receiver  Judge. 
. Claim  on  covenant  in  mortgage  deed- 
Amount  of  interest  recoverable 

[1905]  1  I.  R.  588 
See    Limitations,    Statute    of— Personal 
Action.    23. 

Costs  3  N.  I.  J.  R.  323 

See  County  Court— Practice.    6. 
■— —  Defendant  administrator      1  N.  I.  J.  R.  64 

See  Practice — Security  for  Costs.    11. 
■ Executor  in  possession  of  testator's  lease- 
hold— Measure   of  liability  for  rent — 
Eeceiver  [1912]  2  I.  R.  245,  253 

See  Executor — General.    7. 


48  1. 
1. 


L.  T. R.  204 


See  Practice — Parties. 

Insolvent  estate — Costs 

[1911]  1 1.  R.  312  ;  45  I.  L.  T.  R.  278 
See  Practice— Costs.    46. 
Insolvent   estate — Judgment   against   ex- 
ecutors [1904]  1 1.  R.  376  ; 
38  I.  L.  T.  R.  98,  217 
See  Executor — ^Actions.    17. 
Payment  by  executor  after  judgment- 
Guarantee — Transfer    to    executor    of 
mortgagor  of  mortgage  to  cover  future 
advances  [1909]  1  I.  R.  57 
/See  Mortgage  (General).    21. 

Real  and  personal  estate — Dower — Priority 

[1909]  1  I.  R.  374 
See  Dower.    1. 
Sale — Approval  fee  to  solicitor  for  incum- 
brancer 
[1909]  1 1.  R.  106  ;  43  I.  L.  T.  R.  112 
See  Practice— Costs.    10. 

SaJe— Costa      of     realization — Executor's 

costs— Priority  [1909]  1  I.  R.  129 

See  Practice — Costs.    6. 

Shareholder  in  company — Distribution  of 

assets — Subsequent  calls — Pecuinary 
and  rosiduary  legatees — Liability  to 
refund  [1909]  1  I.  R.  325 

See  Following  Assets.    2. 

Transfer  to  County  Court — Value  of  per- 

sonalty, when  to  be  ascertained 

[1907]  1 1.  R.  327 
>See  County  Court— Jurisdiction.    12. 

ADMINISTRATION  OF  ASSETS— Crown  debt 
^Priority— Debt  due  to  Irish  Land 
Commission  [1914]  1  I.  R.  175 

See  Crown  Debt.    2. 


ADMINISTRATION  SUIT. 

■  Costs  48  I.  L.  T.  R.  9 

iSee  Practice — Costs.    7. 

County  Court  with  jurisdiction  to  deter- 

mine [1916]  1 1.  R.  92 

See  County  Court — Jurisdiction.    2. 

ADMINISTRATION     SUMMONS— Against   one 
creditor  45  I.  L.  T.  R.  144 

See  Practice — Parties.    2. 

ADMINISTRATIVE     BODY— Compulsory    pur- 
chase— Congested  Districts  Board 

49  I.  L.  T.  R.  42 
See    Land    Purchase    Acts— Compulsory 
Purchase. 

ADMINISTRATOR. 

Absence  of — ^Revocation  of  grant — Fresh 

grant  to  another  next-of-kin 
36  I.  L.  T.  R.  99;  2  N.  I.  J.  R.  187, 271 
See  Probate  (and  Administration)— Revo- 
cation of  Grant.    1. 
See  Executor. 

Action    under    Lord    Campbell's    Act — 

Pending  action  by  next-of-kin 

[1899]  2 1.  R.  123, 127 
See  Campbell's  (Lord)  Act.    7. 

Barring  title  of  33  I.  L.  T.  R.  179 

See  Limitations,  Statute  of— Realty.    6. 

Mortgage  by  [1905]  1 1  R  406,409; 

39  I.  L.  T.  R.  124 
See  Executor— Powers,    i. 

Notice  before  grant — Mortgagee  of  assets 

[1907]  1 1.  R.  321 
See  Priority.    6. 

Out  of  the  jurisdiction — Grant  to  creditor 

limited  to  dealing  with  fund  in  Court 
46 1.  L.  T.  R.  294 
See  Probate  (and  Administration) — Grant 
of  Administration.    1. 

Retainer  by  49  I.  L.  T.  R.  226 

See  Executor- General.    11. 

Sale  by — Conditions  as  to  title 

[1899]  1 1.  R.  225  ;  33 1.  L.  T.  R.  49 

See  Vendor  and  Purchaser — Conditions  of 

Sale.    20. 

— ■ —  Sale  by,  for  distribution  among  next-of-kin 

[1917]  1 1.  R.  472 

See  Vendor  and  Purchaser— ^Title.    11. 

Sale  by — Gross  under  value — Standard  of 

price  1  N.  I.  J.  R.  41 

See  Vendor  and  Purchaser— ^Fraud. 

Sale   by — Judgment  mortgage  registered 

against  share  of  next-of-kin 

[1899]  1  I.  R.  1 
See  Mortgage — Judgment  Mortgage.    9. 

Sub-mortgage  by 

Ross,  J.,  [1905]  1  I.  R.  406,  409  ; 
39  I.  L.  T.  R.  124, 155 
See  Executor — Powers.    4. 

Surety  bond — Allowance  of  premium  out 

of  estate  [1900]  1  I.  R.  292 

See  Probate — Administration  Bond.    4. 

Trading  by — ^Rights  of  creditors 

[1900]  1 1.  R.  367 
See  Executor — Administration.    2. 
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ADMINISTRATOR— com^ijiMed. 

Vendor  and  Purchaser — Powers  of  admini- 

strator  durante  minore  ostate — Sale  of 
leaseholds         [1896]  1  I.  R.  356,  362  ; 
30  I.  L.  T.  R.  66 
See  Executor — Powers.    6. 

ADMINISTRATOR  DE  BONIS  NON. 

Right  to  possession — Ejectment — Civil  Bill — 
Consent  made  rule  of  Court — Arbitration  agree- 
ment— Possession  of  farm.]  The  right  of  an 
administrator  de  bonis  non  to  recover,  as  against 
one  of  the  next-of-kin,  possession  of  a  farm 
forming  portion  of  the  assets  of  the  deceased  is 
not  affected  by  an  agreement  entered  into 
between  the  original  administrator  and  the  next- 
of-kin  ;  that  on  the  death  of  the  original  ad- 
ministrator the  farm  should  be  valued,  and  the 
defendant  should  receive  such  sum  as  would 
represent  the  value  of  his  share  as  one  of  the 
next-of-kin.     Thompson  v.  Thompson 

Cir.  Cas.,  Clierry,  L.J.,  44 1.  L.  T.  R.  105 

ADMINISTRATOR'S     YEAR— Judge's    discre- 
tion 52  I.  L.  T.  R.  64 
See  Administration.    1. 

ADMIRALTY. 

Arrest  of  privately-owned  vessel — "  Requisi- 
tioned "  by  Foreign  Government  for  State  pur- 
poses— Freedom  fropi  arrest — Protest  by  the 
Crown.]  Where  a  privately-owned  vessel  i.s 
employed  under  the  orders  of  a  sovereign  State 
for  the  service  of  the  State,  she  is  a  requisitioned 
ship,  and  as  such  not  liable  to  arrest.  The 
Italian  steamship  "  Eolo,"  having  been  attacked 
by  a  German  submarine,  was  abandoned  by  her 
officers  and  crew.  She  was  subsequently  salved 
by  the  "Mona  Leen  "  and  brought  to  Queens- 
town,  where  she  was  put  under  arrest  at  the  suit 
of  the  salvors.  Upon  the  application  of  the  Italian 
Consul-General  for  Ireland,  acting  on  behalf  of 
the  Italian  Government,  representing  that  the 
*'  Eolo  "  had  been  requisitioned  by  the  Italian 
Ministry  of  Marine,  that  her  owners  were  paid 
£40  a  day  for  her  services  by  the  Italian  Govern- 
ment, that  she  carried  a  six-inch  gun  served  by 
gunners  of  the  Italian  Navy,  and  that  she 
carried  material  for  munitions  of  war  : — Held, 
that  she  was  not  liable  to  arrest,  and  must  be 
discharged  forthwith.  Semble,  when  a  claim  is 
made  by  a  foreign  Power  to  a  ship  as  a  public 
vessel  of  State,  the  Court  should  not  entertain 
any  evidence  put  forward  to  rebut  that  claim. 
"  The  Eolo."    K.  B.  (Admir.),  [1918]  2  I.  R.  78 

Costs — Preliminary  Act — Counsel's  fee 

1  N.  I.  J.  R.  198 
See  Solicitor— Bin  of  Costs.    9. 


Practice. 
See  Practice  (Admiralty). 
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ADMIRALTY— SALVAGE. 

Submarine  peril — Apprehended  danger  of  sub- 
marine attach- — Removal  of  derelict  vessel  from 
trade  route — Assessor  in  Court  of  Appeal— Re- 
muneration of  assessor.]    Where  salvage  services 


ADMIRALTY— SALVAGE-<;omM»Me(e. 
were  renderd  by  one  vessel  to  another  in  circum- 
stances where  the  danger  of  attack  by  an  enemy 
submarine  might  have  been  reasonably  appre- 
hended although  no  such  attack  in  fact  ensued: — 
Held,  that  the  danger  incurred  was  one  of  the 
circumstances  to  be  taken  into  consideration 
in  assessing  the  amount  of  the  salvage  award. 
Semble  (per  Ronan,  L.J.) :  The  public  service 
rendered  by  the  removal  of  a  derelict  vessel  from 
a  trade  route  is  another  of  such  circumstances. 
Remuneration  at  the  rate  of  five  guineas  per 
diem  will  be  allowed  to  a  nautical  assessor  sitting 
in  the  Court  of  Appeal.  The  Owners  and  Grew 
of  the  "  Rambler  "  v.  The  Owner  of  the  "  Kotka  " 
K.  B.,  App.,  [1917]  2  I.  R.  406,  412 

ADMISSIBILITY. 

And  non-admissibility  of  evidence— Juris- 

diction— Right  of  appeal 

49  I.  L.  T.  R.  179 
See  Parliament — Franchise.    2. 

■  Evidence — Bias    and   prejudice   of   Court 

valuers  [1901]  1  I.  R.  274  ; 

34  I.  L.  T.  R.  22, 142 
See  Land  Law  Acts — Fair  Rent.    31. 

ADMISSION. 

By   administrator — Inclusion   of   statute- 

barred  property  in  schedule  of  assets 
35  I.  L.  T.  R.  132 
See  Limitations,  Statute  of— Realty.    36. 

Estoppel  35  I.  L.  T.  R.  232  ;: 

1  N.  I.  J.  R.  265 
See  Tithe  Rentcharge — ^Variation.    8. 

Of  claim — Lodgment  in   court — Counter- 

claim— Stay  on  payment  out 
[1905]  2  I.  R.  132  ;  39  1.  L.  T.  R.  39  ; 
5N.LJ.R.33 
See  Practice — Payment  out  of  Court.    2. 

Offer  to  pay  money  after  accident 

[1902]  2  I.  R.  154, 187  ;  1  N.  I.  J.  R.  178 
See  Master  and  Servant — Master's  Lia- 
bility.   U. 

Of   illegal  evidence — New   trial — General 

Order  XXXIX.,  r.  7 
[1905]  2  I.  R.  525,  530  ;  39  I.  L.  T.  R.  193 
See  Practice — New  Trial.    I. 

Of    liability    of    employer    to    deceased 

workman — Claim  by  dependant 

[1918]  2  L  R.  568 
iSee  Workmen's  Compensation.    40. 

ADMISSIONS. 

See  Practice — Admissions. 

Under  cross-examination  in  bankruptcy 

3  N.  I.  J.  R.  154 
See  Criminal  Law — Evidence.    1. 

ADULTERATION  (FOOD   AND  DRUGS). 

1.    Butter — Ikccess    of    water — Fraud.'] 

Where  it  was  proved  that  an  excess  of  water  in 
butter,  over  the  maximum  allowed  by  the 
Statute,  was  due  to  the  butter  having  been  set 
in  water  to  prevent  it  from  melting  at  a  time 
of  great  heat,  and  the  magistrate  held  that  no 
offence  within  section  6  of  the  Sale  of  Food  anct 
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Drugs  Act,  1875,  was  committed,  inasmuch  aa 
the  water  was  not  added  fraudulently  -.—Held, 
that  the  magistrate  was  erroneous  in  holding 
that  fraud  was  necessary  to  the  offence. 
Hutchinson  v.  Curran      K.B.,  40  I.  L.  T.  R.  22 

2.    Butter — Eucposed  for  sale  in  bulk — 

Sale  of  Food  and  Drugs  Act,  1875  (38  <fe  39  Vict., 
o.  63),  s.  17^2  <fc  43  Vict.,  c.  30,  s.  5— Eight 
of  authorised  officer  to  purchase  a  small  quantity 
for  analysis.]  Section  17  of  the  Food  and  Drugs 
Act,  1875,  applies  to  articles  of  food,  &c.,  ex- 
posed for  sale  by  wholesale  as  well  as  by  retail. 
M'Hugh,  Appellant  ;  M  Orath,  Respondent 

Q.  B.,  [1894]  2  I.  R.  78 

3.  — — •  Butter — Percentage  of  water.]  An 
Adare  merchant  was  fined  10s.  for  selling  butter 
containing  19  per  cent,  of  added  water.  On 
appeal  it  was  proved  by  an  expert  having  a 
thorough  knowledge  of  the  manufacture  of 
butter,  that  the  sample  of  the  butter  he  analysed 
contained  no  undue  amount  of  water,  and  that 
the  very  best  and  most  carefully  blended  butter 
coming  out  of  the  chum  would  often  contain 
from  20  to  24  per  cent,  of  water.  The  expert 
(Mr.  Gibson)  declared  he  did  not  agree  with 
Sir  Charles  Cameron  as  to  making  16  per  cent, 
the  standard  (he  had  got  as  high  as  32)  : — Held, 
that  the  butter  in  qugstion  had  not  been  adul- 
terated, and  decision  of  the  Court  below  reversed. 
Smyth  V.  Justices  of  Adare 

Co.  Ct.,  31 1.  L.  T.  439 

4. Butter  —  Supplied  on  contr  a  c  t — 

Analyst's  certificate — Identity  of  sample  sent  by 
purchaser  and  received  by  analyst — Registered 
parcel— i%  &  39  Vict.,  c.  63,  ss.  16,  18,  21.] 
A.  supplied  butter  to  D.,  a  workhouse  master. 
D.  made  up  a  sample  of  about  half  a  pound  of 
the  butter  and  marked  "  butter,"  and  gave  it 
to  X.  to  post  to  the  public  analyst.  It  was  not 
sent  by  registered  post.  On  the  following  day 
the  analyst  received  a  package  purporting  to 
come  from  D.  marked  "  butter,"  and  containing 
about  six  fluid  ounces.  The  analyst's  certificate 
stated  that  he  had  received  the  sample  from  D., 
and  that  it  was  composed  almost  entirely  of 
fats  foreign  to  butter.  It  did  not  state  the  per- 
centage of  butter  fats  and  foreign  fats  found  in 
the  sample.  Under  the  Act  the  certificate  of 
the  analyst  is  evidence  of  the  facts  therein 
stated  : — Held,  that  there  was  evidence  before 
the  magistrates  that  the  sample  sent  by  D.  and 
the  sample  analysed  by  the  analyst  were 
identical.  Although  the  analyst's  certificate 
did  not  follow  the  form  of  the  schedule  to  the 
Act,  it  was  sufficient,  as  its  meaning  was  that 
practically  the  material  was  not  butter.  Section 
16  of  the  Act  was  an  enabling  section,  and  did 
not  prevent  evidence  being  given  that  the  parcel 
had  been  sent  to  the  analyst  in  a  manner  other 
than  by  registered  post.  Austin  v.  Guardians 
of   Dunshaughlin    Union 

K.  B.,  45  I.  L.  T.  R.  213 
5.  — —  Buttermilk  —  Sample  —  Percentage  of 
water — Findings  of  fact  by  Justices.]    The  defen- 
dant had  a  contract  with  the  complainants  for 
the.^ale  and  delivery  of  buttermilk  to  a  work- 
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house.  A  quantity  of  buttermilk  was  delivered 
in  six  roundlets.  From  one  of  the  roundlets  a 
sample  was  taken,  which  was  found  on  analysis 
to  contain  21.6  parts  of  excess  added  water  after 
allowing  20  parts  of  water  for  churning.  The 
Justices  were  of  opinion  that,  as  the  evidence 
related  only  to  a  small  segregated  portion  of  the- 
buttermilk,  they  had  no  evidence  before  them 
on  which  they  could  act  as  to  the  nature,  sub- 
stance, and  quality  of  the  consignment  of  milk: — 
Held,  that  the  finding  of  the  Justices  on  the  in- 
sufficiency of  the  sample  could  not  be  supported. 
The  Justices  also  found  that  the  evidence  was 
consistent  with  the  fact  that  the  water  in  the 
milk  had  been  unavoidably  mixed  with  the  milk 
in  the  process  of  preparation,  and  dismissed  the- 
summons.  Held,  that  this  was  a  finding  of 
fact  (of  which  the  Court  expressed  no  approval) 
binding  on  the  Court,  and  that  the  summons  was 
rightly  dismissed.  Belfast  Guardians  v.  M'llroy 
K.  B.,  37  I.  L.  T.  R.  52  ;  3  N.  I.  J.  R.  17 

6.  Buttermilk.]    Where  buttermilk  was 

offered  for  sale,  and  a  sample  of  it  was  taken 
and  submitted  t3  analysis,  the  analyst's  certi- 
ficate showed  that  the  article  contained  9.9 
parts  of  water  in  addition  to  25  parts  water 
allowed  for  churning,  thus  showing  an  adultera- 
tion of  9.9  parts  in  134.9  parts.  The  magis- 
trates found  aa  a  fact  that  the  addition  of  the 
9.9  parts  was  avoidable  and  more  than  necessary 
in  the  process  of  collection  or  preparation  of 
butter,  and  that  such  buttermilk  so  added  to 
was  not  of  the  nature,  substance  and  quality 
of  the  article  demanded  by  the  purchaser,  and 
convicted  the  seller.  On  a  case  stated  : — Held, 
that  the  magistrates  were  correct  in  point  of  law 
in  their  determination.      Reynolds  v.  M'Bride 

K.  B.,  4  N.  I.  J.  R.  238 

7.  Linseed  cake  meal.]    Appeal  from  a 

conviction  by  Justices  under  section  6  of  the 
Food  and  Drugs  Act,  1875,  for  selling  linseed 
cake  meal  containing  30  per  cent,  of  ndded 
farinaceous  matter.  It  was  contended  for  the 
defence  that  linseed  cake  meal,  being  the  residual 
of  linseed  meal  after  the  extraction  of  oil,  was 
not  a  drug  within  the  definition  of  section  2  of 
the  Food  and  Drugs  Act,  but  was  subject  solely 
to  the  provisions  of  the  Fertilisers  and  Feeding 
Stuffs  Act,  1893,  under  which  a  prosecution,  if 
any,  should  have  been  brought : — Held,  that 
linseed  cake  meal,  though  usually  sold  in  large 
quantities  as  a  cattle  food,  might  be  considered 
a  drug  when  sold  in  small  quantities  for  medicinal 
use.  Conviction  affirmed.  Belfast  Corporation 
(M'Masler)  v.  May  Co.  Ct.,  30  I.  L.  T.  184 

8.  Margarine — Defence  of  "  invoice  " — 

Mens  rea — Margarine  Act,  1887,  s.  7.]  On  a 
summons  under  section  6  of  the  Margarine  Act„ 
1887,  for  keeping  and  exposing  for  sale  unlabelled 
margarine,  it  appeared  that  the  defendant 
received  a  box  purporting  to  contain  butter 
from  a  consignor,  together  with  a  document  in 
the  nature  of  a  bill  containing  the  words  "  1  box 
butter,  28i  lbs.,  £1  lis.  6d."  The  defendant 
having    retailed   portion   thereof   to   the   com- 
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plainant  as  butter : — Held,  that  the  document 
was  an  "  invoice "  within  the  meaning  of 
section  7  of  the  Margarine  Act,  1887,  and 
therefore  the  defendant,  having  shown  that  she 
had  no  reason  to  believe  at  the  time  when  she 
sold  it  that  it  was  other  than  butter,  and  that 
she  sold  it  in  the  same  state  as  when  she  pur- 
chased it,  was  exonerated  from  liability.  Rath- 
mines  and  Mathgar  Urban  District  Council  v. 
M'Ottirk  ffl.  P.  C,  35  I.  L.  T.  R.  48 

9.  Milk — Food  and  Drags  Acts,   1875, 

1899  (38  <fc  39  Vict,  c.  63  ;  62  <fe  63  Vict.,  c.  51)— 
Prosecution  by  member  of  public — Analysts 
certificate — Certificate  obtained  in  another  prb- 
ceeding.']  .P.,  a  retail  dealer  in  milk,  had  been 
fiuocessfuUy  prosecuted  for  selling  adulterated 
milk,  which  she  had  innocently  purchased  from 
B.,  a  wholesale  dealer  in  milk.  She  then  pro- 
secuted B.,  giving  in  evidence  the  certificate 
of  analysis  which  had  been  used  in  the  prosecu- 
tion against  herself,  but  not  any  certificate  of 
analysis  made  on  her  own  behalf.  No  copy  of 
any  certificate  of  analysis  was  served  on  B. 
with  the  summons  : — Held,  on  motion  to  make 
absolute  a  conditional  order  for  certiorari,  that 
the  conviction  could  not  be  sustained.  Guardians 
of  Ennishillen  Union  v.  Billiard  (14  L.  E.  I.  214) 
and  Connor  v.  Butler  ([1902]  2  I.  R.  369) 
followed.     B.  (Barry)  v.  Mahony 

K.  B.,  [1909]  2  I.  R.  490  ;  43  I.  L.  T.  R.  263 

10.  Milk — Nature,  substance  and  quality 

demanded  by  the  purchaser — Deficiency  in  fat — 
Sale  of  Food  and  Drugs  Act,  1875  (38  &  39 
Vict.,  c.  63),  s.  6 — Sale  of  Milk  (Ireland)  Regula- 
tions, 1901.]  The  appellant,  a  dealer  in  milk, 
sold  to  the  respondent.  Inspector  of  Food  and 
Drugs,  milk  which  on  analysis  was  found  to  be 
deficient  in  milk  fat  when  compared  with  the 
legal  limit  for  milk  fat  fixed  at  3  per  cent. 
in  the  Sale  of  Milk  (Ireland)  Regulations,  1901. 
The  appellant  was  convicted  under  section  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  for 
selling  to  the  respondent  milk  not  of  the  nature, 
substance  and  quality  demanded  by  the  pur- 
chaser, although  the  Justices  found  as  a  fact 
that  the  milk  supplied  was  as  demanded — 
namely,  a  pint  of  new  milk  as  produced  by  the 
proper  and  honest  milking  of  healthy  and  well- 
fed  cattle ;  that  there  had  been  no  tampering 
with  the  milk,  and  that  it  was  sold  in  the  same 
condition  as  it  came  from  the  cow,  and  was  of 
the  nature,  substance,  and  quality  of  new  milk, 
and  that  the  appellant  neglected  no  precaution 
to  procure  that  the  produce  of  the  cattle  should 
be  of  the  highest  standard  : — Held,  that  the  con- 
viction could  not  be  sustained.  Wolfenden  v. 
M'Gulloch  (69  J.  P.  228)  followed.  O'Driscoll, 
Appellant,  v.  Dolan,  Respondent 

K.  B.,  45  I.  L.  T.  R.  144 

11. Milk.]       In    a    prosecution    under 

section  6  of  the  Sale  of  Food  and  Drugs  Act,  the 
sergeant  buying  the  milk  simply  asked  the  seller 
for  a  certain  quantity  of  that  milk.  He  got 
the  milk,  and  paid  for  it,  and  when  the  contract 
had  been  completed,  asked  the  vendor  was  it 
new  milk : — Held,  that  as  the  sale  had  been 
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completed  before  any  question  was  asked  by 
the  purchaser,  the  defendant  was  not  liable. 
Hobcroft  V.  Buckley  Co.  Ct.,  31  I.  L.  T.  345 

12. Milk — Sate  to  purchaser — Percentage 

of  milk-fat — Regulations  of  the  Department  of 
Agriculture  and  Technical  Instruction — Onus  of 
proof.]  Where  a  defendant  sells  sweet  milk  to 
a  purchaser  which  on  analysis  by  the  public 
analyst  is  found  to  contain  a  lower  percentage 
of  milk-fat  than  that  which  is  fixed  by  regula- 
tions of  the  Department  of  Agriculture  and 
Technical  Instruction,  the  onus  of  proof  must 
be  satisfied  by  the  defendant  showing  that  the 
milk  is  genuine  by  reason  of  there  having  been 
no  abstraction  therefrom  of  milk-fat  or  addition 
thereto  of  water.     Reynolds  v.  Magowan 

Co.  Ct.,  37  I.  L.  T.  R.  16 

13.  Milk — Supplied  on  contract — Price  to 

be  deterrriined  by  richness  in  fats — Saijmple  de- 
ficient in  fats — Evidence  of  adulteration — Pre- 
judice of  purchaser — Principal's  liability  for  act 
of  carrier— ^&  <fc  39  Vict.,  c.  63—42  &  43  Vict, 
c.  30.]  T.  employed  his  father.  P.,  to  carry 
milk  to  a  creamery  in  pursuance  of  a  contract 
whereunder  T.  was  to  be  paid  according  to  the 
quality  of  the  milk.  P.  had  no  authority  to 
supply  milk  to  any  one  else.  K.,  an  inspector 
under  the  Food  and  Drugs  Acts,  demanded  a 
sample  of  the  milk  in  course  of  delivery  to  the 
creamery,  and  on  analysis  it  was  found  to  be 
deficient  by  six  per  cent,  in  butter  fats.  T.  was 
prosecuted  for  unlawfully  selling,  to  the  pre- 
judice of  the  purchaser,  debased  milk,  but  the 
Justices  acquitted  him  on  the  ground  that  as  T. 
had  given  P.  no  authority  to  do  the  act  com- 
plained of,  T.  was  not  responsible  : — Held,  that 
as  the  contract  contemplated  the  supply  of  pure 
milk,  though  it  might  vary  in  quality,  the 
supplying  of  adulterated  milk  was  an  act  to  the 
prejudice  of  the  creamery.  The  authority  of  P. 
was  immaterial.  Case  sent  back  to  justices  to 
convict.     Keenan  v.  Costello 

K.  B.,  44  I.  L.  T.  R.  218 

14.    ■    Milk — Two    cans — Deficiency    in 

fat — First  milking.']  A  vendor  of  milk  was 
prosecuted  for  selling  a  nine-gallon  can  of  milk 
which  did  not  contain  the  requisite  amount  of 
milk  fat.  The  defence  was  that  the  sale  of  milk 
consisted  of  two  cans  of  milk  containing  forty- 
two  gallons,  that  the  nine-gallon  can  contained 
the  first  milking,  and  that  the  larger  can  con- 
tained the  second  milking,  which  was  richer  in 
quality,  containing  the  strippings.  It  was 
alleged  that  if  the  milk  in  the  two  cans  had  been 
mixed  the  average  of  milk  fat  would  have  been 
reached  : — Held,  to  be  no  defence.  Where  milk 
is  in  fact  deficient  in  milk  fat  it  is  no  defence  to 
prove  that  the  milk  was  sold  as  it  came  from  the 
cow  and  was  not  tampered  with.  Gahill  v. 
Murphy  Rec.  Belfast,  43  I.  L.  T.  Ill 

15. Prosecution — Summary  jurisdiction 

— Right  of  local  inspector  to  prosecute  for  penalties 
in  his  own  name.]  Where,  under  section  2  of 
the  Food  and  Drugs  Act,  1899  (62  &  63  Vict., 
u.  51),  the  Local  Government  Board,  or  Board 
of  Agriculture,   through  their  officer,  procure 
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ADULTERATION  (FOOD  AND  DRUGS)— core, 
samples  of  an  article  of  food  (e.g.,  margarine) 
for  analysis,  and  communicate  the  certified 
result  of  the  analysis,  when  made  to  the 
secretary  of  the  local  authority,  the  secretary  of 
the  local  authority  may,  without  any  special 
resolution,  transmit  such  certificate  to  the 
inspector  appointed  under  the  Food  and  Drugs 
Act  of  1875  ;  and  he  without  antecedent  author- 
isation may  proceed  in  his  own  name  to  pro- 
secute for  any  penalties  to  which  the  vendor 
may  be  liable.     Connor  v.  Butler 

K.  B.,  [1902]  2  I.  R.  569  ;  37  I.  L.  T.  R.  87 
16. Sale  to  the  prejudice  of  the  pur- 
chaser— Sale  of  adulterated  butter — Gist  of  the 
offence — Summoms — Essential  averment — 38  d:  39 
Vict,  c.  63,  s.  6.]  The  Sale  of  Food  and  Drugs 
Act,  1875,  s.  6,  provides  that  "  no  person  shall 
sell,  to  the  prejudice  of  the  purchaser,  any  article 
of  food  or  any  drug  which  is  not  of  the  nature, 
substance,  and  quality  of  the  article  demanded 
by  such  purchaser,  under  a  penalty  .  .  ."  : — 
Held,  that  the  gist  of  the  offence  is  the  prejudice 
of  the  purchaser ;  and  that  the  words  "  to  the 
prejudice  of  the  purchaser "  are  an  essential 
averment  on  a  summons  under  this  section. 
jB.  {Sullivan)  v.  County  Court  Judge  and  Justices 
of  Clare  K.  B.,  38  I.  L.  T.  R.  254  ; 

5N.  I.  J.  R.  24 

17,  Sample — Purcliase  for  test  purposes — 

Sale — Exposure  for  sale — Sale  of  Food  and  Drugs 
Act,  1899  (62  cfc  63  Vict,  v.  51),  s.  19  (1).] 
Where  a  sample  of  butter  was  purchased  for 
test  purposes  on  Dec.  13,  1900,  which,  on 
analysis,  proved  to  be  adulterated,  the  defendant 
was  prosecuted  under  the  Sale  of  Food  and  Drugs 
Acts — (1)  for  exposing  for  sale,  and  (2)  for 
selling  margarine  as  butter.  The  summonses 
were  dated  and  served  on  Jan.  5,  1901,  but, 
difficulties  having  arisen  as  to  the  jurisdiction 
of  the  magistrates,  these  summonses  were  not 
proceeded  with,  and  fresh  summonses,  dated 
Feb.  2,  1901,  were  served.  On  hearing  these 
summonses  the  Justices  convicted  and  fined  the 
defendant  in  respect  of  each  summons  : — Held, 

(1)  that  there  could  not  be  two  convictions — one 
for  selling,  and  the  other  for  exposing  for  sale, 
which  was  a  necessary  preliminary  to  a  sale. 

(2)  That  more  than  28  days  having  elapsed  from 
the  time  of  purchase,  the  conviction  for  selling 
was  bad,  as  section  19  (1)  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  applied,  and  the  regulations 
of  that  section  as  to  time  had  not  been  complied 
with.  (3)  That  the  prosecution  for  exposure 
for  sale  was  a  prosecution  "  in  respect  of 
the  sale''  within  the  meaning  of  section  19  (1) 
and  the  prescribed  regulations  not  having  been 
complied  with,  the  conviction  was  bad.  Both 
convictions  quashed  accordingly.  B  (Geraghly) 
V.  Dublin  Justices      K.  B.,  35  I.  L.  T.  R.  136  ; 

1  N.  I.  J.  R.  172 

18.    Sample.]     Where  a  milk  vendor 

was  fined  £5  under  the  Food  and  Drugs  Act 
by  the  Justices  for  adulterating  milk  supplied 
to  the  guardians  of  a  union,  and  appealed  from 
that  decision : — Held,  that  the  fact  that  the 
person  taking  the  sample  for  analysis  did  not 


ADULTERATION  (FOOD  AND  DRUGS)— core, 
tell  the  vendor  the  object  for  which  it  was  taken 
was  not  a  fatal  point,  and  the  penalty  was  eon- 
firmed.  Parsons  v.  Birmingham  Dairy  Co. 
(9  Q.  B.  D.  172),  not  followed.  Mahony  v. 
Macroom  Union  Guardians   Co.  Ct.,  30  I.  L.  T.  9 

19. Summary  jurisdiction — Prosecution  by 

constable  under  Sale  of  Food  and  Drugs  Act,  1875 
(38  dk  39  Vict,  c,  63),  s.  6 — Ser:vice  of  summons — 
Petty  Sessions  (Ireland)  Act,  1851  (14  <fc  15 
Vict.,  t.  93),  s.  12  (2).]  M.  was  charged  on 
summons,  on  the  complaint  of  a  constable  of 
the  Royal  Irish  Constabulary,  with  an  offence 
under  section  6  of  the  Sale  of  Food  and  Drugs 
Act,  1 875.  The  summons  was  served  by  another 
constable,  by  the  direction  of  the  Justice  who 
issued  it : — Held,  that  the  service  was  bad, 
inasmuch  as  a  prosecution  under  the  section  in 
question;  though  a  constable  is  the  complainant, 
is  not  a  case  of  an  offence  prosecuted  by  the 
constabulary  within  the  meaning  of  section  12  (2y 
of  the  Petty  Sessions  (Ireland)  Act,  1851,  and 
the  power  given  by  such  subsection  to  the 
Justice  issuing  the  summons  to  direct,  in  cases 
of  offences  other  than  those  prosecuted  by  the 
constabulary,  service  by  a  person  other  than 
the  summons-server  of  the  district,  does  not 
authorise  the  Justice  to  direct  service  in  such 
cases  by  a  constable.  Hannam,  Appellant ; 
Morrissey,  Respondent 

K.  B.,  [1908]  2  I.  R.  9  ;  40  I.  L.  T.  R.  223 

ADULTERY. 

See  Cases  under  Practice  (Matrimonial). 

Action  for  criminal   conversation— Testi- 

mony  of  plaintiff's  wife   sole   evidence 
against  defendant  [1914]  2  I.  R.  183 

See  Criminal  Conversation. 

Of  wife — Desertion — Summary  jurisdiction 

[1902]  2  I.  R.  112  ;  34  I.  L.  T.  R.  171  ; 
1  N.  I.  J.  R.  a 
See  Husband  and  Wife — Desertion.    1. 

Particulars  [1895]  1  I.  R.  309,  320 

See  Practice  (Matrimonial) — ^Particulars. 
3. 

Separation  deed  [1908]  2  I.  R.  339  ; 

42  I.  L.  T.  R.  83 
See  Husband  and  Wife — Separation.   3. 

Wilful  neglect  conducing  to 

[1897]  1  I.  R.  162 
See  Practice  (Matrimonial) — Divorce.    1. 

AD  VALOREM— Duty  [1905]  2  I.  R.  69  ; 

38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

ADVANCE. 

Purchase  Acts — Owner  of  insolvent  estate 

—Tenant  under  Court  [1896]  2  I.  R.  347 
See  Land  Purchase  Acts— Advance.    7. 

Tenancy  created  after   the  1st    January, 

1901 — Former  tenant 

[1908]  1  I.  R.  18  ;  41  I.  L.  T.  R.  233 
See  Land  Purchase  Acts — Advance.    14. 

Zones  [1908]  1 1.  R.  270  ; 

42  I.  L.  T.  R.  108 
See  Land  Purchase  Acts — Advance.    36. 
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ADVANCE  BY  LAND  COMMISSION. 

— —  Exceeding  £3,000— Security— Zones 

[1910]  1 1.  R.  52  ;  44  I.  L.  T.  R.  48 
See  Land  Purchase  Acts— Advance.    18. 

Extra — To  recoup  discrepancy  in  rental 

[1906]  1  I.  R.  510  ;  40  I.  L.  T.  R.  71 

See  Land  Purchase  Acts — Advance.    5. 

— —  Proposed  improvements  included  in  agreed 

purchase -money        [1906]  1  I.  R.  515  ; 

40  I.  L.  T.  R.  115 

See  Land  Purchase  Acts — Advance.    16. 

Refusal  to   sanction — Substituted   agres- 

men^-Bonus  [1910]  1  I.  R.  334  ; 

44  I.  L.  T.  R.  160 

-See  Land  Purchase  Acts — Jurisdiction.   3 

Sanctioned  after  vendor's  death 

[1910]  1 1.  R.  110 
See  Conversion.    8. 

ADVANCEMENT. 

1.  Husband  and   wife — Deposit    receipt 

in  joint  names  of  husband  and  wife — Money 
payable  to  husband  or  wife  or  the  survivor — 
Reservation  of  power  to  revoke  gift.']  A  sum  of 
money  was  placed  by  a  man  on  deposit  receipt 
in  bank  in  the  names  of  himself  and  his  wife, 
but  it  was  payable  to  him  or  his  wife,  or  the 
survivor.  Shortly  before  his  death  he  endorsed 
and  handed  the  deposit  receipt  to  the  defendant, 
a  clergyman,  for  charitable  purposes,  who  cashed 
it  forthwith.  The  plaintiff,  widow  of  the 
deceased,  brought  an  action  against  the  defen- 
dant for  a  return  of  the  money  on  the  ground, 
amongst  others,  that  there  was  a  gift  of  the 
money  to  her  by  way  of  advancement  in  the 
■event  of  her  surviving  her  husband,  and  that, 
he  having  made  the  gift,  was  not  competent  to 
withdraw  it : — Held,  that  the  deceased  gave  to 
himself  or  his  wife  the  power  to  withdraw  the 
money,  and  that  this  was  a  reservation  of  a 
power  to  revoke  the  gift  which  he  was  entitled  to 
make,and  that  theaotioncouldnot  be  maintained. 
M'Dowell  v.  M^NeiUy       M.  R.,  [1917]  1 1.  R.  117 

2.  ■  Parent  and   child — Widowed  mother 

■dying  intestate — Hotchpot — Statute  of  Distribu- 
tions (7  Wm.  III.,  c.  6,  Ir.~\  A  mother,  having 
survived  her  first  husband,  made  an  advance- 
ment to  a  child,  and  died  intestate  as  to  her 
own  assets,  leaving  other  children : — Held, 
following  Holt  V.  Frederick  (2  P.  W.  356),  that 
the  child  advanced  was  not  bound  to  bring 
the  amount  received  into  hotchpot.  Preston  v. 
■Greene  M.  R.,  [1909]  1  I.  R.  172 

Husband    and    wife — Presumption — Evi- 

dence to  rebut  [1901]  1  I.  R.  360  ; 

35  I.  L.  T.  R.  81  ;  1  N.  I.  J.  R.  135 
See  Will— Condition.    19. 

Infant — Originating  summons — Practice 

[1901]  1 1.  R.  374  ;  35  I.  L.  T.  R.  172  ; 
1  N.  I.  J.  R.  138 
See  Infant — Advancement. 

Of  infant — Reversionary  interest 

[1917]  1  I.  R.  181 
See  Infant — Maintenance.    2. 

•  Power  of — Joint  tenancy  or  tenancy  in 

common — Gift  of  residue  without  words 
of  severance         [1902]  1 1.  R.  372,  467 
iSee  Will — Joint  Tenancy  (and  Tenancy  in 
Common).    1. 


ADVANCEMENT— con(«««ed. 

Presumption  of — Wife — Deposit  receipt  in 

names    of   husband,   wife,    and   third 

party  [1914]  1  I.  R.  89 

See  Husband  and  Wife— Advancement.  1. 

Shares  in  joint  names  of  husband  and  wife 

[1916]  1  I.  R.  24  ;  [1917]  1 1.  R.  38 
>See  Election.    2. 

Statute  of  Distributions,  section  2 

[1903]  1  I.  R.  156  ;  37  I.  L.  T.  R.  21 
<See  Distributions,  Statute  of.    1. 

Will  —  Power  —  Appointed       share  ~ 

"  Vested  " — "  Benefit  " — Discretion  of 
trustees  [1896]  1  I.  R.  143 

See  Powfer — Execution.    1. 

Will — Statute  of  Limitations 

[1895]  1  I.  R.  15 
See    Limitations,    Statute    of — ^Personal 
Action.    32. 

ADVERSE  POSSESSION. 

Some     of     several     next-of-kin — Statute- 

barred  shares — Joint  tenancy 
[1906]  1 1.  R.  469.    [,See  40  I.  L.  T.  R.  250] 
See  Limitations,  Statute  of — Realty.    21. 

Some  of  seTferal  next-of-kin 

[1906]  1  I.  R.  205,  213  ;  40  I.  L.  T.  R.  100 
See  Limitations,  Statute  of — Realty.    34. 

Statute  of  Limitations         [1894]  2  I.  R.  1 

See  Limitations,  Statute  of— Realty.   49. 

ADVERTISEMENT — Company — Alteration     of 
memorandum  of  association — Petition 
[1907]  1 1.  R.  237 
See  Company — Memorandum. 

ADVERTISEMENTS. 

48  I.  L.  T.  92 

iSee  Landlord  and  Tenant — Lease.    1. 

Dispensing  with — Payment  out  of  Court — 

Small  sum — Lands  Clauses  Acts 
[1903]  1  I.  R.  447  ;  37  I.  L.  T.  R.  173 
See  Lands  Clauses  Acts— Compensation.  9. 

■ Sale — Misrepresentation 

[1905]  2  I.  R.  267, 286 
iSee  Misrepresentation. 

Service  of  writ  on  company 

[1895]  2  I.  R.  442 
See  Practice — Service.    3. 

AFFIDAVIT. 

Absence  from  jurat  of  statement  of  Com- 

missioner knowing  deponent  or  person 
named 
<See  Practice — ^Affidavit.    1,  2. 

Admissibility    of    affidavit    of    deceased 

solicitor  17  I.  C.  L.  R.  792 

See  Evidence.    6. 

Claiming  privilege — ^Discovery — Tendency 

to  incriminate         [1899]  2  I.  R.  199  ; 
33  I.  L.  T.  R.  33 
See  Practice — ^Discovery.    16. 

Debtor's  summons — Particulars  of  demand 

—Trifling  variance       [1910]  2 1.  R.  399 
See  Bankruptcy — Debtor's  Summons.    3. 
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AfFWAMlT— continued. 

For  renewal  of  decree — County  Court 

[1909]  2  I.  R.  290  ;  43 1.  L.  T.  R.  62 
See  County  Court — Piactice.    49. 

In  support  of  debtor's  summons 

[1907]  2 1.  R.  151  ;  41 1.  L.  T.  R.  44 
See  Bankiuptey — Debtor's  Summons.   4. 

Irrelevant — Costs  1  N.  I,  J.  R.  45 

See  Local  Government — Officer.    17. 

Judgment  mortgage — Sworn  by  one  only 

of  two  plaintiffs        [1901]  1  I.  R.  520  ; 
35  I.  L.  T.  R.  138 
See  Mortgage — Judgment  Mortgage.    1. 

Jurat — Title  wrong  5  N.  I.  J.  R.  40 

See  Practice — Affidavit.    3. 

Motion — ^Fee    to    counsel    for    settliog — 

Party  and  party  costs 

[1899]  2  I.  R.  29 
See  Solicitor— Bill  of  Costs.    34. 

Motion  for  particulars — Seduction 

[1896]  2  I.  R.  226 
See  Practice — Particulars.    3. 

Of  discovery  where  name  of  person  to 

make,  not  known         4  N.  I.  J.  R.  187 
See  Practice — Discovery.    8. 

Of    rent    due — ^Undefended    ejectment — 

Proof  of  contract  of  tenancy 

[1909]  2  I.  R.  503  ;  43 1.  L.  T.  H.  19 
iSee  County  Court — ^Practice.    73. 

Of  service — Land  Judge's  Court 

[1897]  1  I.  R.  316 
See  Land  Judge's  Court—Practice.    2. 

Prepared  without  reference  to  person  who 

is  to  swear  it — ^Weight  of 

[1913]  1 1.  R.  31,  218 
>See  Will— Attestation.    2. 

Registration  of  deed — ^Verifying  execution 

by  grantee  only  [1894]  1  I.  R.  488 

See  Registry  Acts. 

Registration    of    judgment    mortgage — 

Description  of  lands 

[1894]  1 1.  R.  408  ;  28  I.  L.  T.  476 
See  Mortgage — Judgment  Mortgage.   5. 
— —  Security  for  costs — Plaintiff  out  of  the 
jurisdiction  [1895]  1  I.  R.  246 
See  Practice — Security  for  Costs.    28. 
Substitution  of  service — Originating  sum- 
mons— British  subject 

[1896]  1  I.  R.  416 
See  Practice — Service.    59. 

SufSciency  of  47  I.  L.  T.  R.  158 

See  Practice — Service.    32. 

To   remit   action   by  infant   to   County 

Court — ^Visible  means 

[1912]  2  I.  R.  144 
See  Practice — Remitting.    59. 

Verifying  specially-indorsed  writ — Goods 

sold  and  delivered — Omission  of  verifi- 
cation of  delivery        36  I.  L.  T.  R.  56 
See  Practice — Judgment,    53. 

AFFIDAVIT      OF      OWNERSHIP— Judgment 

mortgage — Statement      of      barony — • 

Barony  divided  into  two  parts  under 

County  Taresurers  (Ireland)  Act,  1823 

[1915]  1 1.  R.  276 

See  Mortgage — Judgment  Mortgage.    3. 


AFFIDAVIT  OF  SERVICE— Necessity  for  filing 
before  taking  any  proceedings  in 
default  of  appearance 

[1915]  2  I.  R.  411 
See  Practice — Judgment.    12. 

AFTER-ACQUIRED  PROPERTY. 

Will — Executors — Settlement — Married  woman 
— Bequest — Restraint  on  anticipation.'i  A  testator 
bequeathed  certain  freehold  property  and  a 
legacy  of  £5,000  to  his  daughter,  a  married 
woman,  for  her  sole  and  separate  use,  indepen- 
dent of  any  husband  she  might  marry,  without 
power  of  anticipation.  The  settlement  executed 
on  the  marriage  of  his  said  daughter  contained 
an  "  after-acquired  "  property  clause.  Testator 
nominated  executors  of  his  will,  but  did  not 
appoint  trustees  : — Held,  that  as  there  was  no 
intention  expressed  in  the  will  that  the  executors 
were  to  act  as  trustees,  and  retain  the  fund,  the 
fund  should  be  paid  over  to  the  testator's 
daughter  free  from  restraint,  and  that  it  was 
captured  by  the  "  after-acquired "  clause  in 
her  marriage  settlement.     Russell  v.  Lawder 

Barton,  J.,  [1904]  1 1.  R.  328 

Bankruptcy — Payment 

[1899]  2  I.  R.  313, 322  ;  33  I.  L.  T.  R.  42 
See     Bankruptcy — ^After-acquired     Pro- 
perty.   1. 

Bankruptcy — ^Intervention  of  assignees 

[1906]  2  I.  R.  538  ;  40  I.  L.  T.  R.  202 
See    Bankruptcy  —  After-acquired    Pro- 
perty.   2. 

Covenant  to  settle  39  I.  L.  T.  R.  7 

See     Settlement  —  After-acquired     Pro- 
perty.   2. 

Covenant  to  settle  [1895]  1  I.  R.  230 

See     Settlement  —  After-acquired     Pro- 
perty.   1. 

Covenant  to  settle — Gift  from  husband  to 

wife  [1914]  1  I.  R.  135 

See  Settlement — Construction.    7. 

Covenant  to  settle  [1916]  1  I.  R.  66 

See  Husband  and  Wife — After-acquired 
Property. 

Gift  from  husband  to  wife — Covenant  to 

settle  [1905]  1  I.  R.  272 

See  Covenant  to  Settle. 

. Imperfect  gift  to  charity   [1901]  1 1.  R.  81 

See  Charity — Gliaritable   Donations   and 
Bequests  Act.    5. 

Mortgage  by  railway  compemy  to  Public 

Works  Loan  Commissioners 

16  L  C.  L.  R.  201 
See  Mortgage  (General).    2. 

Settlement— Bonus  [1907]  1  I.  R.  51; 

41 1.  L.  T.  R.  13 
See  Land  Purchase  Acts — ^Bonus.    6. 

42  I.  L.  T.  211 

See  Land  Purchase  Acts — Bonus.    4. 

[1910]  1  L  R.  161,  301 

See  Land  Purchase  Acts. — Bonus.    2,  3. 


AGE. 


AppUcant    for    pension — Local    pension 
committee — Decision — Certiorari 
[1910]  2  I.  R.  403  ;  44  I,  L.  T.  R.  93 
See  Old  Age  Pension.    3. 
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AGE — amtinued. 

Of  appointee,  when  instrument  exercising 

power  comes  into  operation 

[1904]  1  I  R.  452,  460  ; 
38  I.  L.  T.  R.  130, 165  ;  4  N.  I.  J.  R.  237 
See  Power — Execution.    26. 

AGE   LIMIT— Office  of  Petty  Sessions  Clerk- 
Power  of  Lord  Lieutenant  to  fix 

[1918]  2  I.  R.  103 
(See  Petty  Sessions  Clerk.    3. 

AGENCY' — Presumption  of — Husband  and  wife 
— Necessaries  17  I.  C.  L.  R.  427 

See     Husband     and     Wife — Husband's 
Liability.    3. 

AGENT. 

Caretaker  put  into  possession  by — Sum- 

mons     for      possession — Owner      by 
estoppel — Known  agent 
[1913]  2 1.  R.  113, 117 ;  46 1.  L.  T.  R.  176 
See  Landlord  and  Tenant — Possession. 

Co-defendant   with   principal — Action    of 

tort — Service  out  of  the  jurisdiction 
[1913]  2  I.  R.  402  ;  47  I.  L.  T.  R.  226 
See  Practice — Service.    11. 

Excise    Acts — Selling    without    Uoence — 

Sale  by  agent — Evidence  of  agency 

1  N.  I.  J.  R.  32 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   52. 

For  tenant — Expiration  of  lease — Negotia- 

tion for  re-letting — Authority  not  ex- 
tending to  alteration  of  status 
[1906]  II.  R.  1  ;  38  I.  L.  T.  R.  154  ; 
39  I.  L.  T.  R.  128,  217 
See  Land  Law  Acts — Present  Tenant.    3. 

Fraudulent     misappropriation — Mortgage 

executed  with  blanks 

[1907]  1 1.  R.  339 
See  Fraud.    4. 

Guarantee  of  17  I.  C.  L.  R.  221 

iSee  Contract.    14. 

Malice    of — Liability    of    principal — Con- 

densation of  report  as  to  tradesman's 
credit  [1908]  2  I.  R.  483,  507 

See  Defamation — Privilege.    4. 

Non-disclosure   to   principal   of   material 

facts  known  to  agent  before  agency 

[1913]  2  I.  R.  1 
;See  Insurance,  Policy  of.    5. 

Of  general  dealer  purchasing  old  metals 

[1913]  2  I.  R.  205  ;  47  I.  L.  T.  R.  22 
See  General  Dealer.    2. 

Of  insurance  company     47  I.  L.  T.  R.  148 

See  Insurance,  Policy  of.    8. 

Party  resident  abroad — Discovery 

[1908]  2  I.  R.  100  ;  42  I.  L.  T.  R.  87 
See  Practice — ^Discovery.    39. 

-  Principal  and  [1916]  1  I.  R.  337,  353 

See  Solicitor— Lien.    18. 

Receiver  in  lunacy   matter — Substituted 

service  2  N.  I.  J.  R.  197 

See  Practice — Service.    53. 


AGENT — continued. 

Sale  under  Land  Purchase  Acta — Negotia- 

tion fee — Income  tax 
[1913]  2  I.  R.  462  ;  47  I.  L,  T.  R.  216 
See  Revenue — Income  Tax.    4. 

Special  or  general  4  N.  I.  J.  R.  198 

See  Principal  and  Agent.    10. 

Stock    broker  —  Double       commission  — ■ 

Breach  of  duty — Account 

46  I.  L.  T.  R.  13 
See  Stock  Exchange.    1. 
See  under  Principal  and  Agent. 

AGGRAVATION— Matter  of— Assault 

[1905]  2  I.  R.  510 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   12. 

AGGREGATION. 

Joint  and  separate  ratings 

[1908]  2  I.  R.  321  ;  42  I.  L.  T.  R.  92 
See  Parliament — Franchise.    163. 

Rate  of  duty  [1912]  2  I.  R.  60« 

See.  Revenue — Estate  Duty.    3. 

AGGREGATION  OF  RATING. 

Separate  premises — Belfast  Harbour  Act, 

1883  [1905]  2  I.  R.  574  ; 

39  I.  L.  T.  R.  119  ;  5  N.  I.  J.  R.  135 
See  Belfast  Harbour. 

Accident — Knowledge  of  danger 

45  I.  L.  T.  R.  139 
See  Landlord  and  Tenant — Agistment.   2. 

AGISTMENT. 

Landlord  and  tenant — Land  Acts,  1881-1886— 
Fair  rent — Bona  fide  occupation.']  A  tenant  of 
agricultural  lands,  from  the  time  he  became 
owner  of  the  tenancy,  let  the  grazing  of  the 
lands  each  year  in  agistment,  and  for  a  number 
of  years  preceding  the  date  of  the  originating 
application  the  grazing  tenant  was  not  called 
upon  to  remove  his  cattle  at  the  end  of  his  term, 
he  having  then  made  a  fresh  bargain  for  the  next 
year : — Held,  that  the  tenant  was  not  by  such 
lettings  necessarily  debarred  from  having  a  fair 
rent  fixed  in  respect  of  his  holding.  0^  Flaherty, 
Landlord  ;  Kelly,  Tenant 

App.,  [1909]  1 1.  R.  223  ;  43  I.  L.  T.  R.  208 
See  Landlord  and  Tenant— Agistment. 

Expense  of — Live  stock — Fi.  fa. — Sheriff 

[1900]  2  I.  R.  586 
See  Sheriff.    8. 

Grazing    rents — Sale    in    Land    Judge's 

Court  [1894]  1 1.  R.  261,  266 

See  Land  Judge's  Court— Sale. 

AGREEMENT. 

iSee  Contract. 

50  I.  L.  T.  B.  189 

See  Company — Director.    1. 

Fixing  fair  rent — Alteration  after  signa- 

ture— Lodgment  after  prescribed  time 
[1899]  2  I.  R.  557 
See  Land  Law  Acts— Fair  Rent.    9. 

Fixing  fair  rent — ^I^oaseforlives — Devolution 

of  tenant's  interest       [1894]  1  I,  R.  65 
<See  Land  Law  Acts— Fair  Rent.    62. 
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AGKEEMEUT— continued. 

•  For  future  separation 

[1913]  1 1.  R.  154, 422,428;  47 1.  L.T.  R.  163 
See  Husband  and  Wife— Separation.  1. 

For  hire  [1894]  1 1.  R.  235,  240  ; 

[1895]  1 1.  R.  308  ;  28  I.  L.  T.  R.  45 
See  Bankruptcy— Order  and  Disposition.  7. 

For  lease  [1907]  1  I.  R.  488 

See  Landlord  and  Tenant— Lease.    3. 

•  For  sale — -Under  Land  Purchase  Acts — 

Fiat  —  Registration  —  Rectification  — 
Appeal      [1912]  1 1.  R.  212,  215,  473  ; 
46  I.  L.  T.  R.  51 
See  Land  Purchase  Acts— Practice.    7. 
See   Land  Registry.    29. 

For  sale — Under  Laud  Purchase  Aots^ 

Rescission  [1912]  1  1.  R.  231,  245 

See  Land  Purchase  Acts— Practice.    20. 

Land  Commission — Vesting  and  fiat 

49  I.  L.  T.  R.  189 
See  Land  Purchase  Acts — ^Vesting  Order.  3. 

. Landlord  and  tenant. 

See  Cases  and  References  under  Landlord 
and  Tenant — Agreement. 

AGREEMENT  FOR  PURCHASE— Judicial  rent 

[1905]  1 1.  R.  236,  570  ; 

39  I.  L.  T.  R.  54  ;  5  N.  I.  J.  R.  256 

See  Land  Purchase  Acts — Advance.   25. 

AGRICULTURAL    GRANT— County   council- 
Deductions  [1909]  2  I.  R.  199 
See  County  Council. 

AGRICULTURAL  HOLDING. 

Void  letting — Statute  of  Limititions 

46  I.  li.  T.  R.  219 
See  Limitations,  Statute  of — Realty.    7. 
See    Cases    under    Land     Law    Acts — 
Character  of  Holding.    5-21. 

AGRICULTURAL  LABOURER. 

Cottage — Covenant   by  lessors  lo  repair — 

Right  of  action  [1914]  2  I.  R.  81 

See  Labourers  (Ireland)  Acts.    22. 

Cottage — Right    of    preference      on    first 

letting  [1914]  2  I.  U.  15  ; 

48  I.  L.  T.  R.  68 
See  Labourers  (Ireland)  Acts.    53. 

Definition  47  I.  L.  T.  R.  11 

See  Labourers  (Ireland)  Acts.    43. 

AGRICULTURAL   LAND. 

Principal  value — Land  in   occupation   of 

tenant  [1901]  2  I.  R.  67  ; 
35  I.  L.  T.  R.  37 
See  Revenue — Estate  Duty.    1. 
Principal    value — Yearly    tenancy — ^Prin- 
ciple of  assessment       36 1.  L.  T.  R.  80  ; 
2N.  L  J.R.  112 
See  Revenue— Estate  Duty.    2. 

AGRICULTURAL  RENT,  FULL. 

[1909]  1  I.  R.  77  ;  43  I.  L.  T.  R.  3 
See  Land  Law  Acts— Redemption  of  Rent 
Act.    19. 


AGRICULTURAL   TENANT— Right  to  remove 

sand — ^Reservation     of      mines      and 

minerals  [1908]  1 1.  R.  135, 139  ; 

42  I.  L.  T.  R.  17 

See  Mines  and  Minerals.    2. 

AGRICULTURE  AND  TECHNICAL  INSTRUC- 
TION   (IRELAND)   ACT,    1899— Com- 
mittee of — Member  of  committee  con- 
cerned in  contract  with  county  council — 
DUqualifioation      [1915]  2 1.  R.  105, 312 
See    Local     Government  —  Disqualiflca- 
tion.    11. 
ALIEN. 

Aliens   Restriction   Act,    1914 — Right   of 

registered  alien  enemy  to  sue 
[1914]  2  I.  R.  543  ;  48  I.  L.  T.  R.  213 
See  War.    17. 

■  British    subject    alleged    to    have    been 

naturalized  in  America — Certificate  of 
Home  Secretary  of  re-admission  to 
British  nationality — Not  conclusive  as 
to  prior  foreign  naturalization — Copy 
of  certificate  purporting  to  be  certified 
by  Under-Secretary — Admissibility 

[1914]  2  I.  R.  249 
See   Justices — Jurisdiction — Case   Stated. 
2. 

ALIENATION. 

■  Clause  against  36  I.  L.  T.  R.  20 

See  Will— Absolute  Gift.    17. 

■  Covenant    against— Consent    of    landlord 

given  after  alienation — Relation  back 
[1913]  1  I.  R.  121 
See  Settlement — Construction.    29. 

■  Covenant  against — Fee-farm  grant 

[1902]  1 1.  R.  114  ;  36  I.  L.  T.  R.  45 
See  Landlord  and  Tenant^Lease.    U. 

Provision     against — Devise     to     married 

woman — Property  not  to  be  mort- 
gaged or  sold — Life  estate  for  separate 
use  with  restraint  on  an  anticipation 

[1914]  1  I.  R.  Ill 
See  Will— Estate  in  Realty.    27. 

Restraint  on  [1905]  1  I.  R.  261  ; 

39  I.  L.  T.  R.  100 
See  Settlement^Construction.    15. 

Restraint  on— Will      [1905]  2 1.  R.  349, 361 

See  Will — Death   Coupled  with   Contin- 
gency.   7. 

Restraint  upon  50  I.  L.  T.  R.  144 

See  Will— Condition.    18. 

ALIMONY. 

See  Cases  under  Practice  (Matrimonial)— 
Alimony. 

Separation  deed — Subsequent  adultery 

[1908]  2  I.  R.  339  ;  42  I.  L.  T.  R.  83 
See  Husband  and  Wife— Separation.    3. 

ALKALI  ACT,  1881,  ss.  9,  11,  12. 

Section  12  of  the  Alkali  Works  Regulation 
Act  does  not  apply  to  an  old  work,  erected  after 
the  commencement  of  the  Act,  and  the  onus  is 
not  upon  the  owner  as  to  being  obliged  to  prove 
it  is  such  an  old  work.  Such  an  owner  may, 
however,  be  liable  under  section  1 1  for  not  being 
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ALKALI  AUr— continued. 
registered.  Section  9  is  a  most  guarded  section, 
leaving  it  to  the  opinion  of  the  Court  as  to  what 
are  the  best  practicable  means  to  be  used  for 
preventing  the  discharge  of  noxious  and  offensive 
gases  in  scheduled  works.  Carpenter  v.  Fenner 
Co.  Ct.,  31 1.  L.  T.  429 

ALLOWANCE— Poor  law— Audit^Certtorari 

[1898]  2  I.  R.  683 
See  Local  Government — Audit.    1. 

ALTERATION. 

Agreements  fixing  fair  rent 

[1899]  2  I.  R.  557 
See  Land  Law  Acts — Fair  Rent.    9. 

Dispensary    districts — Local    Government 

Board  [1909]  2  I.  R.  354,  369  ; 

42  I.  L.  T.  R.  282  ;  43  I.  L.  T.  R.  144 
See  Dispensary  District.    2. 

• Memorandum     of     association — Bank — 

Power  to  act  as  trustee  and  executor 
[1907]  1  I.  R.  237 
See  Company — Memorandum.    2. 

• Memorandum  of  association — Company — 

Practice  [1897]  1  I.  R.  435 

See  Company — Memorandum.    1. 

■ Of  rules — Society — ^Registrar's  certificate 

[1906]  2  I.  R.  193,  200 
See  Industrial  and  Provident  Society.    1. 

■ Register  of  trade  marks — Jurisdiction 

[1897]  1 1.  R.  544 
See  Trade  Mark.    1. 

ALTERATIONS— Licensed    premises— 2     Edw. 
VII.,  c.  18  [1905]  2 1.  R.  74, 83  ; 

38  I.  L.  T.  R.  67  ;  4  N.  I.  J.  R.  441 
See  Licensing  Acts — Transfer.    9. 

ALTERNATIVE  OFFENCES.    50  I.  L.  T.  R.  233 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   6. 

ALTERNATIVE    RATE  —  Special    contract  — 
Railway  company 
[1896]  2  I.  R.  632,  641  ;  29  I.  L.  T.  R.  47 
See  Railway — Carriage  of  Goods.    11. 

ALTERNATIVE      REMEDY  — Appeal— Jfan- 
damus  [1901]  2  I.  R.  133, 162 

See    Licensing    Acts— Licensing    Certifi- 
cate.   57. 

ALTERNATIVE  STATEMENT  OF  OFFENCE— 
Conviction — Justices 
[1907]  2  I.  R.  386  ;  40  I.  L.  T.  R.  197 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   30. 

AMALGAMATION— Holdings— Present  tenancy 

37  I.  L.  T.  R.  99 
See  Land  Law  Acts — Present  Tenant.    33. 

AMBIGUITY, 

Award  [1910]  2  I.  R.  285  ; 

44  I.  L.  T.  R.  123 
See  Arbitration — Award.    8. 


AMBI GVITY— continued. 

Rule  of  industrial  society 

[1912]  2  I.  R.  586 
See  Contract.        28. 

Specific  legacy — ^Misdescription 

[1902]  1  I.  R.  538 
See  Will— Specific  Bequest.    9. 

Will — Extrinsic  evidence 

[1910]  1 1.  R.  297,  300 
See  Will— Words.     12. 

Will— Legatee— Name    [1905]  1  I.  R.  353 

See  Will— Ambiguity.    7. 

Will — "  My  house  and  farm  " — ^Two  hold- 

ings. [1910]  1  I.  R.  297,  300 

See  WiU— Words.    12. 
See  Cases  and  References  under  WiU — 

Ambiguity. 

AMENDMENT. 

Accidental     omission     in     order  —  Order 

XXXin.,  r.  11  46  I.  L.  T.  R.  212 

See  Practice — Slip  Order. 

Certiorari — Defective  conviction 

[1912]  2  I.  R.  64 
See  Water.    1. 

Certiorort— Substantial    ground    not    set 

out  in  conditional  order 

46  I.  L.  T.  R.  299 
See  Local  Government — Roads.    29. 

Claim  —  Parliamentary    franchise  —  Evi- 

dence   relevant    to    claim    as    stated, 
showing  a  different  qualification 
[1909]  2  I.  R.  48  ;  43  I.  L.  T.  R.  87 
See  Parliament — Franchise.    5. 

Conviction — Entry  in  order  book 

[1905]  2  I.  R.  309  ;  39  I.  L.  T.  R.  25 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   31. 

Description  of  premises 

47  I.  L.  T.  R.  191 
See  Parliament — Franchise.    7. 

Ejectment    Civil    Bill   into   Equity   Civil 

Bill — County  Court  Appeals  (Ireland) 
Act,  1899,  s.  5  46  I.  L.  T.  R  175 

See  County  Court — Appeal.   1. 

Fiated  and  registered  agreement  for  sale 

[1912]  1 1.  R.  212,  215,  473 
See  Land  Registry.    29,  32. 
Indorsement  of  writ — Ejectment  for  non- 
payment of  rent      [1900]  2  I.  R.  505 
See  Practice — Writ  Specially  Indorsed.  4. 

Indorsement  of  writ — Service — Motion  for 

judgment  [1908]  2  I.  R.  56  ; 

42  I.  L.  T.  R.  30 

See  Practice— Writ  Specially  Indorsed.  18. 

Notice  of  motion  to  remit 

[1907]  2  I.  R.  129 
See  Practice — Remitting.      6. 

•  Of  pleadings  at  trial 

[1910]  2  I.  R.  42,  66,  69  ; 
42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice  —New  Trial.    1 7. 

Order  5  N.  I.  J.  R.  210 

See  Land  Judge's  Court— Practice,    i. 

Order — Accidental  slip 

[1914]  1 1.  R.  73 
See  Practice — Amendment.    2, 
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AMENDMENT— cowi 

Order  made  at  Quarter  Seasioua 

[1904]  2  I.  R.  64 
See.  Justices— Quarter  Sessions.    10. 

Order   remitting    action 

4  N.    I.  J.  R.   16 
(See  Practice — Remitting.    1. 

Originating  notice  to  fix  fair  rent 

[1896]  2  I.  R.  82  ;  30  I.  L.  T.  R.  21 
See  Limitations,  Statute  of — Realty.    24. 

Particulars — Surprise — Refusal  of  adjourn- 

ment [1909]  2  I.  R.  445,  469 

See.  Practice— New  Trial.    14. 

Pleading — Action  pending 

17  I.  C.  L.  R.  140 
See  Practice — Pleading.    21. 

Pleading — Offer  to  redeem 

[1896]  1  I.  R.  442,  473 
iSee  Mortgage  (General).    53. 

Records  of  Quarter  Sessions 

3  N.  I.  J.  R.  155 
See  Justices — Quarter  Sessions.    21. 

Register — List   of   voters 

29  I.  L.  T.  R.  15 
See  Parliament — Franchise.    70. 

Remittal  order  5  N.  I.  J.  R.  3 

See  Practice— Remitting     3. 

Requisition  form— Misdescription  of  pre- 

mises 2  N.  I.  J.  R.  6 
See  Parliament — ^Franchise.    9. 
Specially  indorsed  writ — Claim  for  costs 

not  reduced  [1899]  2  I.  R.  196 

See  Practice— Writ  Specially  Indorsed.  16. 

Succession  claim — Erroneous  description 

[1907]  2  I.  R.  352. 
See  Parliament — Franchise.    179. 

Technical  error  in  police  summons  book — 

5  &  6  Vict.,  c.  24,  ss.  70,  72 

[1904]  2  I.  R.  698  ;  5  N.  I.  J.  R.  3 
See  Motor  Car.    2. 

Workhouse  register — Religion  of  pauper 


infant 

See  Infant — Religion. 
Writ  of  mandamus 


[1908]  2  I.  R.  343  ; 
41 1.  L.  T.  R.  86 


[1911]  2  I.  R.  206  ; 
44  I.  L.  T.  R.  79 
See  Practice — Mandamus.    1. 

■ Writ  of  summons — Indorsement  for  costs 

omitted  —  Amendment  —  Costs         of 
motion  1  N.  I.  J.  R.  92 

See  Practice — Writ  of  Summons.    11. 

48  I.  L.  T.  R.  172 

See  Parliament — Franchise.    8. 

ANALOGOUS  USE— Invention- Novelty 

[1894]  1 1.  R.  417 
See  Patent.    5. 

ANALYSIS — Purchase  of  sample  for — Sale  of 
Food  and  Drugs  Act 

[1894]  2  I.  R.  78 
See  Adulteration  (Food  and  Drugs).    2. 

ANALYST— Certificate    of — Prosecution    under 
Food  and  Drugs  Acts 
[1909]  2  I.  R.  490  ;  43  I.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs).    9. 


ANIMAL. 

Injury  to — Barbed  wire  fence 

2  N.  I.  J.  R.  168 
See.  Nuisance.    2. 

Mischievous — Evidence 

39  I.  L.  T.  R.  163 
See  Scienter. 

ANIMALS. 

Cruelty  to  [1904]  2  I.  R.  705 

See  Criminal  Law  (General).    6,  7,  8. 

FercE  naturce — Deer — Rabbits — ^Trespass 

[1900]  2  I.  R.  632 
See  Ferae  Naturse. 

FercB  naturce — Rabbits — Trespass 

37  I.  L.  T.  R.  123 
;See  Trespass.    1. 

ANIMUS    FURANDI— Delivery  of   chattel  by 
mistake  [1895]  2  I.  R.  709  ; 

29  I.  L.  T.  R.  119 
See  Criminal  Law  (General).    14. 

ANNUAL  LICENCE— 11  &  12  Vict.,  c.  92,  ss.  22, 
28— Duration  of         [1897]  2  I.  R.  292 
See  Fisheries  Acts.    15. 

ANNUITY. 

1. Bequest  of  annuity  to  daughter  until 

marriage — Proviso  for  cesser  of  the  annuity  on 
marriage,  and  gift  of  capital  sum  in  substitution — 
Death  of  daughter  unmarried — Absolute  gift — 
Oift  for  life.]  A  testator  bequeathed  to  his 
daughter  until  she  should  marry  an  annuity  of 
£125,  and  provided  that  on  her  marriage  the 
annuity  should  determine,  and  in  lieu  thereof 
he  bequeathed  to  her  the  sum  of  £2,500  with 
interest  at  5  per  cent.  The  annuity  and  legacy 
were  charged  upon  the  testator's  real  estate, 
which  was  devised  to  his  son ;  and  the  will 
provided  that  the  legacy  should  not  be  called  in, 
unless  the  interest  thereon  fell  into  arrear, 
without  notice  to  the  testator's  son,  but  that 
he  or  his  heirs,  &c.,  were  to  be  at  liberty  to 
redeem  the  annuity  at  any  time  on  giving  notice 
of  their  intention  so  to  do  -.—Held,  that  the  will 
manifested  the  intention  of  tho  testator  to  make 
a  personal  provision  for  his  daughter  during 
her  life  so>long  as  she  remained  unmarried,  and 
in  the  event  of  her  marriage  to  give  her  a 
fortune,  and  that  the  annuity  determined  upon 
her  death  unmarried.  Bishton  v.  Gobb  (5  M.  & 
0.  145)  distinguished ;  Boddington  v .  Olairat 
(25  Ch.  D.  685) ;  Mason  v.  Mason,  [1910]  1  Ch. 
695,  followed.  In  re  Barklie ;  M'Calmant  v. 
Barklie 

M.  R.,  [1917]  1  I.  R.  1  ;  50  I.  L.  T.  R.  218 

2. Charged  on  real  estate — Estate  tail  by 

implication — Wills  Act,  s,  29 — Implication  of 
cross-remainders — Proviso  for  ultimate  merger 
"failing  such  issue" — Issue  taking  as  pur- 
chasers— Issue  read  as  heirs  of  the  body — Course 
of  descent — Reference  to  ancestor — Accrv.ed  shares 
— Estate  tail  in  annuity  barred — Subsequent 
duration — Base  fee — Power  of  appointment  to 
issue — Validity  of  exercise  of.]  E.  L.  by  her  will 
devised  and  bequeathed  her  property,  real  and 
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personal,  to  trustees  upon  trust  to  pay  to  each 
of  her  sons,  J.,  A.,  B.,  and  H.,  as  they  should 
attain  the  age  of  twenty-one  years,  or  to  such 
of  them  as  should  be  living  at  her  death,  or  if 
dead  to  their  lawful  heirs,  an  annuity  of  £45 
each,  and  to  each  of  her  daughters,  M.,  J.,  E., 
and  F.,  as  they  should  attain  the  age  of  twenty- 
one  years,  or  to  such  of  them  as  might  be  living 
at  the  time  of  her  death,  or,  if  dead,  then  to 
their  lawful  heirs,  an  annuity  of  £35  during  their 
natural  lives  respectively,  and  to  their  lawful 
heirs  after  their  death.  She  directed  that  in 
case  any  of  her  sons  should  die  without  lawful 
issue  or  failing  sue  issue  the  annuities  of  such 
of  her  sons  so  dying  should  go  and  be  divided 
in  equal  shares  amongst  their  then  surviving 
brothers  and  their  lawful  issue  and  the  lawful 
issue  of  any  other  of  her  said  sons  previously 
deceased ;  and  in  case  any  of  her  said  daughters 
should  die  without  lawful  issue  or  failing  such 
issue,  that  the  annuities  of  such  of  her  daughters 
so  dying  should  go  and  be  divided  in  equal 
shares  amongst  their  then  surviving  sisters  and 
their  lawful  issue  and  the  lawful  issue  of  any 
other  of  her  said  daughters  then  previously 
deceased.  In  the  event  of  the  death  of  all  of 
her  said  sons  and  daughters  without  lawful 
issue  or  failing  such  issue  she  directed  that  the 
annuities  should  cease  and  become  merged  in 
the  lands.  The  will  also  contained  a  prohibition 
against  alienation  of  the  annuities  and  a  pro- 
vision for  forfeiture  in  that  event.  The  testatrix 
directed  her  trustees  to  permit  her  eldest  son  ./., 
his  heirs  and  assigns,  to  receive  the  rents  and 
profits  of  the  lands  during  his  life  subject  to 
the  annuities,  and  after  the  termination  of  that 
estate  upon  trust  for  his  lawful  issue  as  he  should 
by  deed  or  will  appoint,  and  in  default  of 
appointment,  amongst  such  issue  in  equal  shares, 
and  in  case  of  his  death  without  issue  or  failing 
such  issue,  to  her  other  sons  in  succession  subject 
to  like  limitations.  R.  and  A.  predeceased  J. 
and  H.,  and  died  unmarried,  and  their  annuities 
were  paid  in  moieties  to  J.  and  H.  J.  executed 
a  disentailing  deed  barring  the  estate  tail  he 
was  considered  to  have  in  the  annuities.  J.  by 
his  will  left  all  his  property  which  he  should  die 
seised  or  possessed  of  and  which  he  was  com- 
petent to  dispose  of  or  over  which  he  had  a 
disposing  power  upon  trust  to  pay  the  rents  and 
profits  of  his  real  estate  to  his  wife  during  her 
life,  and  after  her  death  to  divide  the  same 
amongst  his  four  children  in  equal  shares,  and 
gave  power  to  his  trustee  after  the  death  of  his 
wife  to  sell  the  real  estate  for  purposes  of 
division.  J.  died  in  1900,  leaving  issue  the  four 
children  named  in  the  will,  and  grand-children. 
H.  died  in  1916  unmarried.  Two  of  the 
daughters,  J.  and  E.,  died  without  issue.  M. 
and  F.  died  leaving  issue,  and  the  annuities  of 
J.  and  E.  were  paid  to  them.  The  issue  of  M. 
failed.  F.  had  issue  living  one  child,  J.  P.  An 
originating  summons  was  taken  out  by  the 
trustees  of  the  will  of  E.  L,  to  determine  who 
was  entitled  to  thp  annuities  and  the  lands : — 
Meld,  (1)  that  notwithstanding  s.  29  of  the  Wills 
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Act,  each  of  the  sons  of  the  testatrix  took  an 
estate  tail  by  implication  in  the  annuity  given 
to  him  by  the  will.  (2)  that  on  the  death  of  a 
son  without  issue  his  annuity  went  to  his  sur- 
viving brother  in  tail  and  to  the  heir  of  the  body 
of  a  predeceased  brother  in  tail  in  equal  shares, 
issue   beiog  construed   as  heirs  of  the  body. 

(3)  That  the  accrued  shares  of  the  annuities  went 
over  in  the  same  way  as  the  original  annuities,, 
cross-remainders  in  tail  being  implied,  and  that 
on  the  death  of  H.  his  annuities,  original  and 
accrued,  went  to  the  heirs  of  the  body  of  J. 

(4)  That  *he  annuities  of  the  daughters  were 
given  in  the  same  way  in  tail  with  cross-re- 
mainders in  tail ;  and  that  all  their  annuities 
went  by  the  implied  limitations  of  cross-re- 
mainders to  J.  P.  (5)  That  as  the  annuities 
were  rent-charges  created  de  novo  in  tail,  the 
effect  of  a  disentailing  assurance  was  only  to 
give  a  base  fee,  and  that  the  annuities  were  not 
perpetual,  and  would  only  last  as  long  as  there 
was  issue  capable  of  inheriting  them.  (6)  That 
the  word  "  issue  "  in  the  devise  of  the  lands  tO' 
the  eldest  son  for  life  and  after  his  death  to 
his  issue  was  to  be  read  as  a  word  of  purchase, 
and  that  he  took  a  life  estate  only  in  the  lands 
with  remainder  in  fee  to  his  issue  as  purchasers 
in  equal  shares  in  default  of  appointment. 
(7)  That  the  will  of  the  eldest  son  was  a  valid 
exercise  of  the  power  of  appointment  created 
by  the  will  of  the  testatrix.  The  rule  in  Mande- 
vilh's  Case,  Co.  Litt.  26  (6),  as  explained  in 
Vernon  v.  Wright  (7  H.  L.  C.  35),  applied. 
Loughead,  deceased  ;  Hamilton  v.  Loughead 

M.  R.,  [1918]  1  I.  R.  227 ;     52  I.  L.  T.  R.  153 

3.  Huiatioa— Terminable  or  perpetual — 

Marriage  settlement.^  By  marriage  settlement 
L.  B.,  being  entitled  to  certain  lands,  held  under 
a  bishop's  lease  for  twenty-one  years,  customarily 
renewable,  and  also  to  certain  other  lands,  held 
under  a  lease  for  a  term  of  sixty-one  years, 
demised  the  former  to  the  trustees  of  the  settle- 
ment for  the  term  of  100  years,  and  the  latter  for 
a  term  of  thirty  years,  upon  trust  after  the 
solemnization  of  the  intended  marriage  for  the 
said  L.  E.  and  his  assigns,  during  the  residue 
of  the  said  terms  of  100  years  and  thirty  years, 
if  he  should  so  long  live  ;  and  from  and  after  the 
decease  of  the  said  L.  B.,  during  the  continuance 
of  the  said  terms,  in  trust  to  permit  T.  O'N. 
(the  intended  wife),  if  she  should  survive  the 
said  L.  B.,  yearly,  during  as  many  years  of  the- 
said  terms  as  she  should  survive  the  said  L.  iJ., 
to  have,  receive,  and  take  out  of  the  said 
premises  an  annual  sum  or  yearly  rentcharge 
of  £300,  to  be  charged  and  chargeable  on  the 
said  lands  for  ever,  in  trust,  after  the  decease 
of  the  said  T.  O'N.,  for  the  issue  of  the  marriage, 
in  such  shares  as  the  said  L.  B.  and  T.  O'N. 
should  appoint ;  and  in  default  of  appointment, 
share  and  share  alike.  The  lands  comprised 
in  the  said  bishop's  lease  were  subsequently 
conveyed  to  the  said  L.  B.  in  fee-simple  : — Held, 
that  the  annuity  was  terminable  by  the  expira- 
tion of  the  terms  vested  in  the  trustees.  In  re 
Finlay's  Estate  Wylie,  J.,  [1907]  1  I.  R.  2* 
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4.  —  Duration — Determinable  on  re-mar- 
riage— Deficiency  of  asseti — Valuation.]  A  tes- 
tator by  his  will  bequeathed  two  annuities,  one 
•of  which  was  payable  to  the  testator's  widow 
during  her  life  while  she  remained  a  widow,  and 
the  other  payable  to  the  annuitant  for  life.  The 
estate  was  solvent  qua  creditors,  but  was  in- 
sufficient to  pay  the  two  annuities  in  full.  Tn 
administration  proceedings  one  of  the  inquiries 
directed  was  what  was  the  value  of  the  widow's 
annuity  -.^Held,  that  the  value  should  be 
ascertained  as  if  the  annuity  were  a  life 
annuity,  and  that  after  the  amount  representing 
■such  value  had  been  rateably  abated  it  should  be 
invested  in  the  purchase  of  a  life  annuity  to 
be  paid  to  the  widow  until  re-marriage.  Carr 
■V.  Ingleby  (1  De  G.  &  S.  362)  followed.  In  re 
Sinclair,  [1897]  1  Ch.  921,  distinguished.  In  re 
Richardson  ;  Mahony  v.  Treacy 

Barton,  J.,  [1915]  1 1.  R.  39 
5.  Express  trust — Lands  charged  in  ex- 
oneration, of  other  lands — Redemption  of  annuity — 
Real  Property  Limitation  Act  (3  &  4  Wm.  IV., 
<;.  27),  ss.  2,  25.]  By  his  will,  made  in  1770, 
A.  M.  devised  all  his  estates  subject  to  legacies 
to  trustees  in  trust  to  pay  certain  legacies  and 
annuities,  and  subject  thereto  to  A.S.  for  life, 
with  remainder  in  tail  male  to  his  first  and  other 
«ons,  with  remainders  over.  By  a  first  codicil 
deceased  left  to  other  trustees  a  sum  of  £20  per 
annum,  payable  out  of  the  testator's  lands  of 
Orange,  in  trust  for  certain  poor  men  and  poor 
widows  therein  described.  By  a  second  codicil, 
deceased,  having  recited  the  devise  in  his  will, 
revoked  the  remainders  and  limitations  therein 
mentioned,  and  devised  his  freehold  estates  to 
A.  S.,  his  heirs  and  assigns,  for  ever,  and  in  other 
respects  confirmed  his  will  and  first  codicil. 
A.  S.  predeceased  the  testator,  leaving  no  issue, 
and  on  the  latter's  death  his  three  daughters 
took  as  CO -heiresses.  A  partition  deed  was 
•executed  in  1781  by  them  and  their  respective 
husbands,  reciting  inter  alia  the  creation  of  the 
annuity  of  £20  ;  and  the  lands  charged  therewith 
were  thereby  assured  to  M.  (one  of  the  daughters) 
subject  to  the  said  annuity.  In  1880  portion 
of  the  lands  of  the  objector  (the  successor  in 
title  of  M.)  were  sold  in  the  Land  Judge's  Court 
in  twenty -four  lots,  and  lot  24  (being  the  lands 
now  sold)  was  sold  liable  to  pay  the  annuity  in 
exoneration  of  the  other  lands ;  and  by  a  Land 
Judge's  conveyance  lot  24  was  conveyed  to  the 
purchaser  subject  to  the  annuity  in  exoneration 
of  the  other  lands  sold.  In  1908  certain  other 
lands  belonging  to  the  objector  and  derived  from 
M.  were  sold,  and,  the  annuity  having  been 
placed  on  the  schedule  with  a  denial  of  liability, 
the  Commissioners  of  Charitable  Donations  and 
Bequests  lodged  an  objection  which  was  allowed ; 
but  the  present  vendors  were  not  parties,  and 
were  ignorant  of  the  application.  The  annuity 
was  never  paid  at  any  time  : — Held,  first,  that 
the  vendors  not  being  parties  to  the  decision 
:given  in  1908  were  not  bound  by  it ;  secondly, 
that  the  annuity  was  secured  by  an  express 
trust  within  the  meaning  of  3    &  4  Wm.  IV., 
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o.  27,  s.  25,  and  consequently  was  not  barred ; 
thirdly,  that  the  words  used  in  the  second 
codicil  only  affected  the  devise  to  .4.  S.,  giving 
him  an  estate  in  fee  instead  of  in  tail ;  fourthly, 
that  it  was  immaterial  that  the  trustees  to 
whom  the  estate  was  devised,  and  those  who 
were  to  distribute  the  annuity,  were  different 
persons ;  fifthly,  that  the  person  whose  money 
was  applied  in  redemption  of  the  annuity 
stepped  into  the  shoes  of  the  annuitant,  and  that 
therefore  it  was  not  necessary  that  the  claim 
for  contribution  should  have  been  made  within 
six  years  from  the  date  of  the  payment  of  the 
redemption  moneys.     Oivans's  Estate 

Ross,  J.,  [1918]  1 1.  R.  68 

6.  Use  upon  a  use — WiVr^-Construction — 

Express  trust — Statute  of  Limitations.]  A  "  rent " 
may  be  created  after  a  use,  so  as  not  to  transgress 
the  rule  that  a  use  cannot  be  limited  upon  a  use. 
The  gift  of  a  "  rent "  by  a  limitation  of  a  use 
upon  a  use  does  not  necessarily  create  a  trust 
or  equitable  estate,  but  may  create  a  new  legal 
estate,  and  give  the  seisin  in  the  "  rent  "  to  the 
annuitant,  and  such  a ''  rent  "  will  not  be  deemed 
a,  "  use  upon  a  use."  A  testatrix,  after  be- 
queathing a  sum  of  £1,200,  charged  on  certain 
lands,  to  three  of  her  daughters,  devised  the 
lands  to  two  of  them,  Anne  H.  and  Alice  H., 
in  the  following  terms ; — "  To  hold  the  same 
unto  and  to  the  use  of  said  Anne  H.  staA  Alice  H., 
their  heirs  and  assigns,  for  ever,  to  the  uses  and 
upon  the  trusts,  and  subject  to  the  bequests  and 
charges  hereinafter  mentioned  and  expressed — 
that  is  to  say  : — To  the  use  and  intent  that  my 
daughter  Agnes  and  her  assigns  may  yearly  and 
every  year  during  her  life  receive  an  annuity  of 
£25,  to  be  charged  upon  and  issuing  out  of  the 
said  lands."  After  providing  for  the  days  of 
payment,  the  testatrix  gave  "  full  powers  to 
said  Agnes  and  her  assigns  to  distrain  for  arrears 
of  said  annuity."  In  a  subsequent  clause  a 
second  annuity  was  given  to  same  annuitant  in 
terms  which  admittedly  amounted  to  an  express 
trust.  Since  1879  no  payment  had  been  made 
on  foot  of  the  first  annuity,  and  there  was  no 
acknowledgment  in  writing  sufficient  to  satisfy 
the  Statutes  of  Limitations : — Held,  by  the 
Court  of  Appeal  (affirming  the  judgment  of 
Barton,  J.),  that,  applying  the  rule  above  stated, 
there  was  a  gift  of  a  legal  rentoharge,  which 
should  not  be  deemed  a  use  upon  a  use  ;  and 
that,  inasmuch  as  there  was  no  duty  or  obligation 
imposed  on  the  trustees  of  the  will  in  reference 
thereto,  the  annuity  was  not  secured  by  any 
trust,  express  or  otherwise,  and,  in  the  absence 
of  anything  which,  in  the  opinion  of  the  Court, 
would  amount  to  fraud,  was  barred  by  the 
Statute  of  Limitations.  Quaere,  whether, 
assuming  that  the  annuity  was  secured  by  an 
express  trust,  it  would  be  »  "sum  of  money 
charged  upon  or  payable  out  of  any  land  or  rent 
or  a  legacy  "  within  the  meaning  of  section  10 
of  the  Real  Property  Limitation  Act,  1874,  in 
which  case  it  would  have  been  barred  by  the 
statute ;  or  whether  it  would  be  an  annuity 
charged  on  land,  included  in  the  definition  of 
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"  rent "  in  section  1  of  the  Real  Property 
Limitation  Act,  1833,  in  which  case  it  would 
have  been  saved  from  the  statutory  bar  by  the 
operation  of  section  25  of  that  Act,  coupled 
with  the  provisions  of  section  28  (2)  of  the 
Judicature  (Ireland)  Act,  1877.  Hanly  v. 
Carroll  Barton,  J.,  [1907] II. B.  166  ;  App.176  ; 

41  I.  L.  T.  R.  24 

7. Valuation — Proof — Insolvent  estate — 

Finality  of  proof.']  A.,  who  died  in  India  in 
1860,  by  his  will  left  his  widow,  B.,  an  annuity 
of  £100,  and  appointed  his  brothers,  C.  and  Z>., 
trustees  of  the  will.  There  was  no  evidence 
of  the  contents  of  the  will,  save  the  recital 
thereof  in  two  deeds — one  of  1871,  and  the  other 
of  1895.  By  the  deed  of  1871  (which  recited 
that  C,  acting  in  the  execution  of  the  trusts, 
by  reason  of  assets  which  had  come  to  his  hands, 
took  upon  himself  the  payment  of  the  annuity), 
0.  secured  the  payment  of  the  annuity  to  B., 
and  both  0.  and  D.  entered  into  a  joint  covenant 
for  the  payment  thereof.  C.  died  in  1892,  and 
an  action  was  brought  for  the  administration  of 
hia  real  and  personal  estate,  the  primary  decree 
being  made  on  Sept.  24,  1894.  The  annuitant 
put  in  a  claim  in  respect  of  arrears  of  the  annuity, 
and  valued  the  future  payments  at  £969  4s.  lid., 
as  of  April  30,  1894,  and  D.,  who  was  C.'s 
personal  representative,  gave  notice  of  his 
claim  to  be  recouped  out  of  C.^s  assets  for  all 
payments  made  by  D.  in  respect  of  the  annuity. 
By  deed  of  May  1,  1895,  the  annuitant  released 
D.,  the  surviving  trustee,  from  all  claims  in 
respect  of  arrears  of  the  annuity,  and  D.  gave 
security  for  the  future  payment  thereof.  The 
annuitant  covenanted  to  prosecute  her  claim 
against  the  estate  of  C,  and  agreed  that  all  sums 
so  recovered  by  her  in  excess  of  £1,128  Ss.  4d. 
(the  amount  of  the  arrears)  should  be  taken  by 
her  in  part  payment  of  the  annuity  which  D. 
had  covenanted  to  pay.  D.  in  fact  paid  the 
annuity  until  his  death  in  1897,  and  it  was 
afterwards  paid  by  his  executors,  X.  and  Y., 
down  to  the  death  of  the  annuitant  on  Sept.  3, 
1912.  The  Chief  Clerk's  certificate  was  filed 
on  Jan.  18, 1901 ,  and  set  out  the  valuation  of  the 
annuity  at  £969  4s.  lid.  as  of  April  30,  1894. 
The  estate  was  insolvent.  An  application  was 
now  made  by  X.  and  Y.  that  the  valuation  of 
£969  4s.  lid.  should  be  expunged,  and  that  they 
should  be  indemnified  out  of  C.'s  assets  to  the 
extent  of  £1,548  16s.  lOd.,  the  amount  actually 
paid  in  respect  of  the  annuity,  and  that  they 
should  be  declared  entitled  to  retain  this  sum 
in  priority  to  certain  specialty  creditors  : — 
Held  (by  the  Court  of  Appeal,  reversing  the 
decision  of  Barton,  J.)  that  X.  and  Y.  were  not 
entitled  to  be  indemnified  in  respect  of  the  sum 
of  £1,548  16s.  lOd.,  and  that  the  valuation  of 
the  annuity  at  £969  4s.  lid.  should  stand. 
Olpherts.  deceased  ;  Olpherts  v.  Ooryton 

App.,  47  1.  L.  T.  R.  102 

Arrears  —  Valuation   of   annuity  —  Proof 

in  bankruptcy  for  arrears 

28  I.  L.  T.  R.  129 
See  Bankruptcy — Proof.    2. 


,  75,  83 


out    of 

to  pay 

>n   pro- 

jointure 


A  HKVITY— confirmed. 

Charged  on  corpus  or  income 

[1898]  1  I.  R. 
See  Settlement — Construction.    3. 
Charged  on  estate  insolvent  as  to  income- 
Owner  entitled  to^Bouus 
[1912]  1  I.  R.  424  ;  46  I.  h.  T.  R.  208 
See  Land  Purchase  Acts — Bonus.    29. 

Charged  on  laud — Hereditament — Interest 

in  lands  33  I.  L.  T.  R.  46 

See   Charity — Charitable   Donations   and 
Bequests  Act.    4. 

Charged  on  leasehold  for  years — Proviso 

for  redemption — Remoteness 

[1906]  1  I.  R.  399 
See  Perpetuity.    1. 

Condition  in  will — "  Return  to  England  " 

[1912]  1  I.  R.  485 
See  Will— Condition.    3. 

Covenant  to  pay  children  of  covenantee — ■ 

Right  of  action    [1899]  1  I.  R.  176, 18S 
See  Contract.    11. 

Deed — Construction — ^Agreement 

"  first  and  readiest  of  means  ' 
annuity — -Whether   a   charge 
perty — Subsequent   grant    of 
under  a  power,  whether  a  performance' 
[1896]  1  I.  R.  149, 162 
See  Settlement — Construction.    2. 

Direction  to  pay  out  of  rents  and  profits — 

Charge  on  corpus    [1915]  1  I.  R.  95,  93 
See  WiU— Annuity.    2  and  3. 
(For  life  or  petual). 

[1905]  1 1.  R.  453, 459  ;  39  I.  L.  T.  R.  37 
See  Will— Annuity.    10. 

Fund  in  Court — Insufficiency  of  income — 

Rights      against      corpiis  —  Guarantee- 
deposit  [1899]  1 1.  R.  2ia 
See  Land  Judge's  Court— Fund  in  Court. 

Gift  to  grandchildren  during  their  lives — 

Implied  gift  to  survivor 

[1904]  1  I.  R.  540 
See  Wm— Annuity.    11. 

Jointure — Indemnifying  lands — Priority 

[1908]  1  l:  R.  402,  411  ;  [1909]  1 1.  R.  9S 
;See  Jointure.    2. 

Marriage    settlement — Implied    trust    for 

wife  [1908]  1  I.  R.  51T 

See  Settlement — Construction.    18. 

Payable    to    Irish    Land    Commission — 

Crown  debts  [1915]  2  I.  R.  6© 

iSee  Practice — Execution.    10. 

Payable     to     Irish     Land    Commission — 

Holding  subject  to — Property  passing 
on  death — Principal  value — Incum  - 
brance  [1915]  2  I.  R.  149' 

See  Revenue — Estate  Duty.    8. 

Payment     out     of    capital    to    satisfy — 

Restraint  on  anticipation 
[1906]  1  I.  R.  379  ;  40  I.  L.  T.  R.  123'. 
See  Anticipation,  Restraint  on. 

Perpetual  1  N.  I.  J.  R.  234- 

See  Will— Annuity.    12. 

Perpetual — Purchase  by  limited  owner — 

Irish  Church  Act,  1869,  s.  34  (8) 

[1908]  1  I.  R.  237 
See  Graft.    7. 
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ArmVYtY— continued. 

Personal  liability  of  devisee  of  land  for 

payment  of — Originating  summons — 
Jurisdiction  [1903]  1  I.  R.  26 

See  Practice — Originating  Summons.   3. 

Pin  money  [1897]  1  I.  R.  360 

See  Mortgage  (General).    7. 

Pin  money — ^Power  to  charge 

[1909]  1  I.  R.  1, 19;   42  I.  L.  T.  R.  144  ; 

43  I.  L.  T.  R.  26 

See  Mortgage— Judgment  Mortgage.    15. 

— — •  Proof  —  Bankruptcy  —  Ascertainment   of 

value  28  I.  L.  T.  R>  108 

See  Bankruptcy— Proof.    3. 

■  Eedemption  of. 

See     Land     Purchase     Acts— Superior 
Interest.    1,  2,  49. 

■  Redemption  of  sale  under  Land  Purchase 

Acts — Deficiency  of  purchase-money  to 
satisfy — Apportionment  of  loss 
[1912]  1  I.  R.  503  ;  46  I.  L.  T.  R.  209 
See     Land     Purchase     Acts  —  Superior 
Interests.    22. 

Redemption  under  Land  Purchase  Acts — 

Mode  of  calculation    [1899]  1  I.  R.  505 
See    Land    Purchase    Acts  —  Superior 
Interert.    2. 

■  Retainer  of  capital  to  meet 

42  I.  L.  T.  R.  63 
See  Land  Purchase  Acts — Distribution  of 
Purchase  Money.    1. 

Sale,  Land  Judges'  Court — Absolute  order 

for — Statute  of  Limitations 

[1894]  1  I.  R.  537 
See     Limitations,    Statute    of— Personal 
Action.    16. 

Sale  subject  to  jointure 

[1907]  1  I.  R.  380,  388 
See  Jointure.    1. 

Separation  deed — Bequest  by  will — Satis- 

faction [1898]  1  I.  R.  258  ; 

32  I.  L.  T.  R.  7 
See  Husband  and  Wife— Separation.    2. 

Settlement — Construction — Option  to  pur- 

chase at  a  time  unlimited — ^Rule 
against  perpetuities 

[1907]  1  I.  R.  194,  292  ; 
41  I.  L.  T.  R.  50, 126 
See  Perpetuity.    4. 

To  wife  in  case  she  should  survive  husband, 

or  in  case  he  should  become  bankrupt 
during  her  life — Independent  annuities 
— One  barred  by  Statute  of  Limita- 
tions, other  not  [1913]  1  I.  R.  121 
See  Settlement — Construction.    29. 

Will. 

See  Cases  under  Will — Annuity. 

ANNUITIES    AND    CHARGES— Valuation    of, 
under  Finance  Act,  1894 

[1916]  2  I.  R.  456 
See  Revenue — Estate  Duty.    14. 

ANNULMENT. 

Adjudication — 'Bankruptcy 

[1901]  2  I.  R.  186 
See  Bankruptcy— Adjudication.    1. 


ANN  UL'^EUT— continued. 

Adjudication  — ■  Bankruptcy  —  Interest  — 

Bearing  debts  ri902]  2  I.  R.  57  ; 

35  I.  L.  T.  R.  137 
See  Bankruptcy — ^Adjudication.    3. 

Bankruptcy  [1908]  1  I.  R.  297,  303  ; 

42  I.  L.  T.  R.  57 
See  Bankruptcy- Vesting.    4. 

ANTENUPTIAL        CREDITOR    —    Judgment 

against  married  woman — Restraint  on 

anticipation  [1895]  2  I.  R.  169 

See  Husband  and  Wife — Separate  Estate.  2. 

ANTICIPATION. 

Invention— Patent  [1894]  1  I.  R.  417 

See  Patent.    5. 

Restraint  on  36  I.  L.  T.  R.  20 

See  Will— Absolute  Gift.     17. 

Restraint  on  [1895]  2  I.  R.  123 

See  Husband  and  Wife— Married  Women's 
Property  Acts.    3. 

Restraint  on  —  Bequest  —  After-acquired 

property  [1904]  1  I.  R.  328 

See  After-acquired  Property. 

Restraint      on — Clause      against — Order 

under  Conveyancing  Act,  1881,  sect.  39 

[1896]  1  I.  R.  40 

See  Husband  andWife— Separate  Estate.  1. 

Restraint  on — Devise  to  married  woman — 

Property  not  to  be  mortgaged  or  sold — 
Life  estate — Separate  use 

[1914]  1  I.  R.  HI 
See  Will— Estate  in  Realty.    27. 

ANTICIPATION— RESTRAINT  ON. 

Life  annuity— Charged  on  lands  sold  under 
the  Land  Purchase  Acts  —  Redemption  price — 
Payment  of  capital  sums  to  satisfy  annuity — 
Practice.}  Where,  in  land  purchase  proceedings, 
the  redemption  price  of  a  life  annuity,  in  respect 
of  which  the  annuitant  was  restrained  from 
anticipation,  had  been  placed  to  a  separate 
credit,  and  an  application  to  have  the  restraint 
removed  and  the  sum  representing  the  redemp- 
tion price  paid  out  to  the  annuitant  had  failed, 
on  a  further  application  that  the  Accountant 
General  be  directed  to  invest  the  same,  and  paj 
the  dividends  thereon  from  time  to  time  to  the 
annuitant  on  account  of  her  annuity,  and  each 
half-year  to  sell  such  amount  of  said  stock  as, 
together  with  the  dividends  received,  would 
amount  to  half  the  annuity,  and  to  pay  the 
proceeds  of  such  sale  to  the  annuitant : — Held, 
that,  under  the  circumstances  of  the  case,  the 
application  should  be  granted.  In  re  Dolling's 
Estate  Meredith,  J.,  [1906]  1  I.  R.  379  ; 

40  I.  L.  T.  R,  123 
APOTHECARY. 

See  Pharmacy  Acts. 

APPEAL. 

Costs  —  Malicious  Injury  claim  — Om7  Bill 
appeal.  Appearance  by  Urban  District  Council 
as  well  as  by  the  appellants  the  county  council. 
Only  one  set  of  costs  allowed.  M'Afee  v. 
Antrim   County   Council         1  N.  I.  J.  R.  142 
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APPEAL — continued. 

See  Cases  and  References  under  Practice — 
Appeal. 
■ — —  Alternative  remedy — Mandamus 

[1901]  2  I.  B.  133, 162 
See    Licensing    Acts — Licensing    Certifi- 
cate.   57. 

Amendment  of  ejectment  Civil  Bill  into 

Equity  Civil  Bill — County  Court 
Appeals  (Ireland)  Act,  1889,  s.  5 

46  I.  L.  T.  R.  175 
iSee  County  Court.    Appeal.    1. 

Case  stated  by  Judge  of  Assize — Form  of 

question  submitted — Inference  of  fact 
— Question  of  law 
[1908]  2  I.  R.  61  ;  41 1.  L.  T.  R.  174  ; 
42  I.  L.  T.  R.  1 
See  Maiming,  Compensation  for.    4. 

Case  stated  by  Justice  in  civil  matter — 

Death  of  some  of  adjudicating  Justices 
— Order  of  King's  Bench  Division — 
20  &  21  Vict.,  c.  43,  s.  6 

[1910]  2  I.  R.  306,  323 
See  Justices — Case  Stated.    6. 

Case     stated     by     Land     Commission — 

Abstract  question — Want  of  jurisdic- 
tion [1899]  2  I.  R.  453  ; 

33  I.  L.  T.  R.  66 
See  Practice — Case  Stated.    1. 

Civil  Bill — Plaintiff  (respondent)  becoming 

lunatic — Jurisdiction  to  appoint  next 
friend  [1915]  2  I.  R.  116 

See  County  Court — Decree.  5, 

Commissioner  of  Valuation — Valuators 

[1905]  2  I.  R.  448,  497  ; 
38  I.  L.  T.  B.  148  ;  39  1.  L.  T.  R.  138  ; 
4  N.  I.  3.  R.  207  ;  5  N.  I.  J.  R.  125 
See  Poor  Rate — Procedure.    15. 
. Company — Winding  up — Appeal  by  liqui- 
dator without  sanction  of  Court 

[1914]  1 1.  R.  389 
See  Company — Debentures.    10. 

Consent  to  submit  case  to  Queen's  Bench — 

Provision  for  costs — Decision  of  Queen's 
Bench  reversed  by  Exchequer  Chamber 
17  L  C.  L.  R.  488 
See  Solicitor— Bill  of  Costs.    11. 

Conviction — Prevention     of      Cruelty    to 

Children  Act,  1894r— Notice— Bail 

[1899]  2  I.  R.  310 
<See  Criminal  Law  (General).    9. 

Costs — Judgment  of  Court  of  first  instance 

directing  each  party  to  abide  his  own 
costs — Briefs  at  trial  used  on  appeal 
[1897]  1 1.  R.  1  ;  30  I.  L.  T.  R.  46,  73 
-See  Solicitor— Bill  of  Costs.    12. 

Criminal  cause  or  matter  39  I.  L.  T.  R.  243 

See  Contempt  of  Court.    8. 
— ■ —  Criminal  cause  or  matter — Committal  for 
contempt  of  Court.        46  I.  L.  T.  R.  254 
See  Contempt  of  Court.    1. 
Death  of  appellant        [1900]  1  I.  R.  273  ; 

34  1.  L.  T.  R.  48 
See  Executor— Liabilities.    2. 

—  Discretionary  order      [1896]  2  I.  R.  619  ; 
30  I.  L.  T.  R.  35,  69 
See  Practice — Service.    25. 


APPEAL — continued 

Discretion    of    Land    Judge — Land    Law 

(Ireland)    Act,    1896— Withdrawal   of 

estate  .    [1901]  1  I.  R.  248,  250 

See  Land  Purchase  Acts— Sale  by  Land 

Judge.    21. 
Ex  parte   order — Motion  to   set   aside — 

Practice  [1899]  2  I.  R.  233 

See  Practice— Service.    30. 

Extension    of     time    for    appeal  —  Mis- 

apprehension    of     fact  —  Workmen's 
Compensation  Act,  1906 

46  I.  L.  T.  R.  61 
See  Practice — Appeal.    5. 

Pair  rent  application — Action  of  ejectment 

— Staying  action  1  N.  I.  J.  R.  71 

See   Landlord   and   Tenant— Action   lor 
Recovery  of  Land.    39. 

Fishery  Commissioners — Legality  of  fixed 

net  [1896]  2  I.  R.  40,  57 

iSee  Fisheries  Acts.    U. 

From  County  Court. 

See  Cases  under  County  Court— Appeal. 

From  County  Court — Abatement — Death 

of  defendant  5  N.  I.  J.  R.  25 

See  County  Court— Practice.    1. 

. From  County  Court — Case  stated 

[1895]  2  I.  R.  97  ;  28  I.  L.  T.  R.  66 
See  Practice— Case  Stated.    4. 

. From  County  Court — Death  of  party 

[1907]  2  I.  R.  486  ;  41  I.  L.  T.  R.  146 

>See  Practice  —  Continuing    Proceedings. 

2. 

— —  From  County  Court — Non-appearance  of 

appellant  5  N.  I.  J.  R  195 

See  County  Court — Practice.    11. 

From  decree  at  assizes,  time  for 

3  N.  I.  J.  R.  156 
See  Malicious  Injury.    2. 

• From  final  order  in  chambers — Motion  to 

discharge  [1904]  1  I.  R.  120 

See  Practice — Cliambers. 

From  order  in  chambers 

[1895]  1 1.  R.  309,  320 
See  Practice  (Matrimonial) — Particulars. 
3. 

From  Local  Bankruptcy  Court — Costs — 

Taxation  [1907]  2  L  R.  109  ; 

40  I.  L.  T.  R.  243 
See  Solicitor— Bill  of  Costs.    80. 

From  order  of  Judicial  Commissioner — 

Tithe  rentcharge — Assessment  of  price 
[1904]  1  I.  R.  496,  500  ; 
38  I.  L.  T.  R.  241 
See  Tithe  Rentcharge — Redemption. 

From  order  of  Justices — Abandonment — 

Mandamus  [1897]  2  I.  R.  236 

See  Game.    9. 

From  order  of  Justices — Complaint  under 

Fisheries  Acts — Recognizance 

[1897]  2  I.  R.  603 
See  Justices — Quarter  Sessions.    23. 

From  order  of  Justices — Dismiss  without 

prejudice — Revenue  prosecution — 1  &  2 
Wm.  IV.,  c.  55— Notice 

[1897]  2  I.  R.  248 
See  Justices— Quarter  Sessions.    16. 
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APPEAL — continued. 

From    order    of    Justices — Prohibition — 

Case   stated — Finality   of   decision   of 
Superior  Court         [1900]  2  I.  R.  307  ; 
33  I.  L.  T.  R.  168 
See  Justices— Quartet  Sessions.    22. 

From  order  of  Justices — To  what  Quarter 

Sessions  [1895]  2  I.  R.  503 

See  Justices — Quarter  Sessions.    8. 

■ From  Petty  Sessions — Bias — Acquittal — 

Certiorari  [1906]  2  I.  R.  499 

See  Bias. 

From    Petty    Sessions — District    in    two 

Quarter  Sessions  Divisions 

[1906]  2  I.  R.  164 
See  Justices — Quarter  Sessions.    9. 

From  Petty  Sessions — Order  reversing  dis- 

miss on  merits — Imposition  of  fine  and 
costs — Adjudication  of  guilt 

[1906]  2  I.  R.  164 
See  Justices — Quarter  Sessions.    9. 

■ From    water   rate — Grounds   stated   and 

specified  [1918]  2  I.  R.  280 

See  Public  Healtli  Acts.    46. 

House  of  Lords  [1902]  2  I.  R.  696 

See  Practice — Appeal.    10. 

House  of  Lords — Certiorari 

[1902]  2  I.  R.  697  ;  36  I.  L.  T.  R.  105 
<See  Practice — Appeal.    11. 

House  of  Lords — Land  Law  (Ireland)  Act, 

1896,  s.  31  (i). 
[1908]  1 1.  R.  452  ;  42  L  L.  T.  R.  182 
See     Land     Purcliase     Acts — Superior 
Interest.    54. 

Interlocutory  —  Summons   under   Vendor 

and  Purchaser  Act 

[1899]  1  I.  R.  113.  118 
See  Landlord  and  Tenant — Lease.    12. 

Jurisdiction — Question  of  fact 

[1899]  2  I.  R.  1 
See  Practice — Appeal.    12. 

Jurisdiction — Reviewal  of  Judge's  decision 

as  to  costs — Trial  without  jury 

[1906]  2  I.  R.  357,  392  ; 
40  I.  L.  T.  R.  170 
See  Practice — Costs.    25. 

Land  Commission — Judicial  Commissioner 

—Land  Law  (Ireland)  Act,  1903,  s.  24, 

(12)  [1905]  1 1.  R.  236,  570  ; 

39  I.  L.  T.  R.  54  ;  5  N.  I.  J.  R.  256 

See    Land    Purchase    Acts  —  Advance. 

25. 

■ Land  Commission — Application  to   state 

case — Whether  frivolous  and  vexatious 
[1894]  2  I.  R.  394 
See  Land  Law  Acts — Case  Stated.    2. 

Land     Law    Acts — Service     of    notice — 

Extension  of  time     1  N.  I.  J.  R.  248 
See  Land  Law  Acts — Practice.    14. 

Leave   to — Housing   of   Working   Classes 

Act,  1890  [1894]  2  I.  R.  181  ; 

28  I.  L.  T.  R.  33 
See   Housing  ol  Working  Classes   Act, 
1890.    2. 

. Licensing   Acts — 35   &   38   Vict.,   c.    94, 

s.  52  [1901]  2  I.  R.  130 

See  Licensing  Acts— Oflences.    2. 


APPEAL — continued. 

Local  Government  Board — 34  &  35  Vict., 

u.  109,  s.  H  [1894]  1  L  R.  489 

See  Municipal  Corporation  Accounts,    i. 

Lodgment  of  notice  in  Civil  Bill  decree 

49  I.  L.  T.  R.  220 
See  County  Court — Practice.    38. 

Matter  of  discretion — Remitting'  action- 

Serious  personal  injuries 

[1895]  2  L  R.  320  ;  29  I.  L.  T.  R.  58 
See  Practice — Remitting.    34. 

Motion  for  final  judgment — Appeal  a  re- 

hearing— Judgment  to  be  given  as  just 
between  parties  at  date  of  re-hearing — 
Appeal  from  order  refusing  motion  for 
final  judgment  where  part  of  claim 
admitted  and  amount  admitted  offered 
to  be  brought  into  Court — Amount 
subsequently  brought  into  Court  with 
defence  [1915]  2  I.  R.  402  ; 

50  I.  L.  T.  R.  25 
See  Practice — Judgment.    42. 

Notice     of — Conviction     by     Justices — 

Authority  of  solicitor 

[1900]  2  L  R.  397 
See  Justices — Quarter  Sessions.    18. 

Notice  of  intention  to  prosecute 

50  I.  L.  T.  R.  229 
See  Justices — Quarter  Sessions.    7. 

Order  of  Court  of  Appeal — Jurisdiction  of 

Court  of  first  instance  to  enforce 

[1914]  1 1.  R.  30,  32 
See  Practice — Attachment.    2. 

Pension — Kate     of — Central    authority — 

Jurisdiction      [1910]  2  I.  R.  440,  447  ; 
44 1.  L.  T.  R.  7 
See  Old  Age  Pension.    5 

Postponement  of  second  trial  pending 

3  N.  I.  J.  R.  63 
See  Practice— Trial.    10. 
Practice — Contempt — Minor   matter — Ap- 
pellant in  contempt    [1895]  1  I  .R.  266 
See  Practice — Appeal.     1. 

Quarter  Sessions — Public  Health  Acts 

[1902]  2  I.  R.  220 
See  Justices — Quarter  Sessions.    20. 
— '—  Quarter  Sessions — Recognisance^Validity 
[1901]  2  L  R.  548 
See  Justices — Quarter  Sessions.    12. 

Quarter  Sessions — Refusal  to  renew  spirit 

grocer's  licence — Evidence — Majority 
—Poll  [1908]  2  I.  R.  124, 137 

See  Licensing  Acts— Olfences.    50. 

Quarter  Sessions — Renewal  of  publican's 

licence  [1905]  2  I.  R.  101,  112  ; 

37  I.  L.  T.  R.  143.  252 ;   4  N.  I.  J.  R.  76 
See  Licensing  Acts — Licensing  CertiOcate. 
42. 

Quarter  Sessions — Reversal  of  conviction 

on  erroneous  grounds — Assault — Single 
offence  with  matter  of  aggravation 

[1905]  2  I.  R.  510 
/See  Justices — Jurisdiction —  (Petty    Ses- 
sions).   12. 

Quarter  Sessions — Rate — Finalty 

[1904]  2  I.  R.  374  ;  38  I.  L.  T.  R.  108 
See  Local  Government— Rates.    7. 
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APPE  AL — conlinu  ed. 

Quarter     Sessions — Towns    Improvement 

(Ireland)  Act,  1854      46  I.  L.  T.  R.  6 

Rateable  hereditaments — Valuation 

[1915]  2  I.  R.  319,  328 
See  Poor  Rate — Procedure.    5. 

Beformatory  School — Sentence  of  deten- 

tion in  [1917]  2  I.  R.  45 

See  Reformatory  School. 
— r~  Registry— Costs  [1894]  2  I.  R.  381 

See  Parliament — Franchise.    39. 

Registry — Power  to  review  previous  de- 

cision [1904]  2  I.  R.  389  ; 

37  I.  L.  T.  R.  229  ;  4  N.  I.  J.  R.  239 
See  Parliament  — Franchise .    176. 

Rejection  of  evidence      [1894]  1  I.  R.  417 

See  Patent.     5. 

Representation  of  the  People  (Ireland)  Act 

1 850 — Consohdated  Appeal — Statutory 
declaration  46  I.  L.  T.  R.  157 

See  Parliament — Franchise.     15. 

Security    for    costs    of — Special    circum- 

stances 41  I.  L.  T.  R.  5,  203 

See  Practice— Security  for  Costs.    6,  8. 

Time   for  50  I.  t.  T.  R.  54 

See  County  Court — Practice.     12. 

Time  for  3  N.  I.  J;  R.  308 

See  County  Court— Practice.    l.S. 

• To  Court  of  Appeal — Enlarging  time  for — 

Mistake — Bona  fide  intention  to  appeal 
—Orders  LVIII.,  r.  15;  LXIV. 
r.  7.  [1913]  2  I.  R.  250 

See  Practice — Appeal.    4 

To  Judge  of  Assize — Order  of  Recorder 

under  Belfast  Improvement  Act,  1878, 
s.  97,  [1913]  2  I.  R.  87 

See  Belfast  Local  Acts.     1. 

To  Quarter  Sessions — Erroneous  certificate 

of  conviction  [1904]  2  I.  R.  64 

See  Justices — Quarter  Sessions.    10. 

To  Quarter  Sessions — Order  of  justices  to 

take  down  dangerous  wall — Towns  Im- 
provement Acts  [1913]  2  I.  R.  35 
46  I.  L.  T.  R.  6 
See  Justices — Quarter  Sessions.    4. 
Waterworks — Water  rights  affected —  Ar- 
bitration— Failure  of  Justice. 

5  N.  I.  J.  R.  147 
See  Waterworks.    2. 

Workmen's  Compensation  Act,  1906 — Func- 

tionof  Appellate  Court — Burden  of  proof 
[1910]  2  I.  R.  561  ;  44  I;  L.  T.  R.  141 
See  Workmen's  Compensation.    1. 
See   Cases   and  References    under    Land 
Law  Acts — Practice. 

Workmens    Compensation   Act — Security 

for  costs  [1914]  2  I.  R.  530  ; 

48  I.  L.  T.  R.  33 
See  Practice— Security  for  Costs.    10. 

48  I.  L.  T.  39 

See  Justices— Quarter  Sessions.    5. 

APPEARANCE. 

See  Practice — Appearance. 
Default    of — Liquidated    demand — Judg- 
ment [1897]  2  I.  R.  601 

See  Practice — Judgment.    35. 


APPEARANCE— continued. 

Default  of — Necessity  for  filing    affidavit 

of    service    before     proceeding    upon 
default  [1915]  2  I.  R.  411 

See  Practice — Judgment.     12. 
Delay  in  filing  notice — Motion    for  judg- 
ment—Costs 52  L  L.  T.  R.  43 

See  Practice — Judgment.    24. 

Petty  Sessions — Defective  service  of  sum- 

mons [1895]  2  L  R.  586 

See  Parliament— Franchise.    1 66. 

Service  accepted  by  solicitor 

[1909]  2  L  R.  76a 
See  Practice — Remitting.    7. 

Unconditional — Service  out  of  jurisdiction 

— Contract  made  out  of  jurisdiction 
1  N.  I.  J.  R.  17 
See  Practice — Service. 

Undertaking  to  enter 

See  Practice — Service. 

Unqualified 

See  Practice- 


66. 

47  I.  L.  T.  R.  245 
65. 

3  N.  I.  J.  R.  257 
-Remitting.     15. 


Without  protest  against  iurisdiction 

[1896]  1 1.  R.  603,  613 
See  Practice  (Matrimonial) — Divorce.    2.. 


APPOINTED  DAY. 

Local  Government — Lunatic  Asylum 

34  I.  L.  T.  R.  45 
See  Local  Government^Disqualification. 
15. 

APPOINTMENT. 

Arbitrator — Time — Protest — PubUoHealth 

Act,  1878,  8.  217      [1909]  2  L  R.  30, 40  ; 
42  I.  L.  T.  R.  241,  273. 
See  Public  Health  Acts.    3. 

Default  of — Marriage  settlement — Implied 

trust  [1910]  1  I.  R.  47 

See  Settlement — Construction.    19. 

Of  trustee  for  purposes  of  Settled  Land  Act 

—Restriction     [1912]  1  I.  R.  393, 395  ; 
46  I.  L.  T.  R.  227 
jSce  Land  Purchase  Acts — Trustee.    2. 

Power — Deed — Construction 

[1910]  1  LR.346 
iSee  Power — Execution.    30. 

Power  of  [1915]  1  I.  R.  42 

See  Power. 

Revocation  [1908]  1  I.  R.  387 

See  Revocation  of  Appointment. 

Revocation  [1910]  1  I.  R.  258  ; 

43  I.  R.  T.  R.  117 
See  Power — Execution.    25. 

Testamentary — Intermediate  interest 

[1910]  1 1.  R.  280  ;  44  I.  L.  T.  R.  199 
iSee  Power — Execution.    29. 

Trustee 

<See  Cases  under  Trustee — Appointment. 

WUl  under  power  42  I.  L.  T.  R.  113  ; 

43  I.  L.  T.  R.  235 
See  Probate— Execution  of  Will.    9. 
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APPORTIONMENT. 

Yearly  jointure  rentcharge — Fixed  days  of  pay- 
ment— First  gale  payable  on  gale  day  which  should 
next  come  after  the  happening  of  a  certain  event.'] 
Where,  under  a  settlement,  the  first  gale  of  a 
yearly  jointure  rent-charge  of  fixed  amount, 
payable  by  two  equal  half-yearly  payments  on 
certain  days  in  each  year  during  the  life  of  the 
jointress,  was  directed  to  be  paid  on  the  gale- 
day  which  should  first  come  after  the  happening 
of  a  certain  event : — Held,  that  on  the  first  gale- 
day  the  jointress  was  only  entitled  to  an  appor- 
tioned part  of  such  first  gale  as  from  the  date 
of  the  happening  of  the  event.  In  re  Wilson's 
Estate  Meredith,  J.,  [1906]  1 1.  R.  533 

Accruing  gale  of  rent — Bequest  of  "  all 

rent  and  arrears  of  rent  due  to  me  at 
my  decease  "  [1898]  1  I.  R.  239 

See  Will— Words.    6. 

Annuity  to  Land  Commission 

[1912]  1 1.  R.  493  : 
46  I.  L.  T.  R.  201 
See  Land  Purchase  Acts— Subdivision. 

Annuity  50  1.  L.  T.  R.  12 

See  Will— Annuity.    1. 

Arrears   of  rent — Irish  Land  Act,   1903, 

s.  24  (8)  [1908]  1 1.  R.  120, 125; 

41  I.  L.  T.  R.  234 
See  Land  Purchase  Acts— Aneais  ol  Rent. 
2. 

Assignment  by  tenant  during  currency  of 

term — Apportionment  Act,  1870 

[1902]  2  I.  R.  660 
See  Landlord  and  Tenant— Rent.    6. 

Bequest  of  debts  due  at  testator's  death — 

Dividends  declared  after  death — Ap- 
portionment Act,  1870 

[1914]  1  I.  R.  81 
See  Will— Specific  Bequest.    3. 

Charge  on  leasehold — Devise 

[1895]  1  I.  R.  479 
See  Tenant-for-Life  and  Remainderman. 
4. 

Compensation   for    malicious    injury     on 

adjoining  counties.       [1918]  2  I.  R.  20 
See  Malicious  Injury.    3. 

Costs  and  expenses  of  sheriff 

29  I.  L.  T.  R.  28 
See  Sheriff.    1. 

Costs— Damages  under   £20— Arbitration 

— Publication  abroad — Breach  within 
same  Civil  Bill  jurisdiction 

30  L  L.  T.  R.  9 
-See  Solicitor— Bill  ol  Costs.     15, 

Costa — Separate  causes  of  action 

[1906]  2  I.  R.  526  ;  40  I.  L.  T.  R.  145 
See  Practice— Costs.    9. 

Costs — Separate  causes  of  action 

[1897]  2  L  R.  258,  270  ;  31 1.  L.  T.  R.  69 
See  Solicitor — Bill  ol  Costs.    98. 

Crown    rent — Exclusive   charge — Sale    to 

tenants  [1900]  2  I.  R.  259 

See  Land   Purchase    Acts — Superior  In- 
terest.   62. 


APPORTIONMENT— cofttwMed. 

County  Council  and  Urban  District  Council' 

— County  charges 

[1902]  2  I.  R.  485,  495  ; 

35  I.  L.  T.  R.  15  ;  1  N.  I.  J.  R.  59  ; 

36  I.  L.  T.  R.  97  ;  2  N.  I.  J.  R.  70 

iSee Local  Government — Contribution.  l,i 

■  Deficiency    of  funds    to    satisfy   superior 

interest  [1912]  1  I.  R.  503  ; 

461,  L.  T.  R.  209 
See  Land  Purchase  Act — Superior  Interest. 
22. 

Deficiency  of  funds — Rights  against  third 

parties  [1918]  1  L  R.  33?  j 

52  I.  L.  T.  R.  14i) 
See  Marshalling.    4. 

Deficient  Security  [1902]  1  I.  R.  496 

See  Tenant-for-Llfe   and  Remainderman. 
3. 

DubUn  police  rate         [1918]  1  I.  R.  371  ; 

52  I.  L.  T.  R.  69 
See  Dublin  Police  District- Police  Rate. 
Fatal  Accidents  Act,  1846 — Infant  plain- 
tiff— Money  paid  into   Court— Appor- 
tionment [1915]  2  I.  R.  210 
iS'ee Campbell's  (Lord)  Act.    5. 

Fee  farm  rent — ^Basia  for 

29  I.  L.  T.  R.  129 
See  Land  Law  Acts — Redemption  of  Rent 
(Ireland)  Act,  1891.    1. 

Jointure  rentcharge         31  I.  L.  T.  R.  178 

See  Settlement — Construction.    37. 

48  I.  L.  T.  R.  32 

iSee  Campbell's  (Lord)  Act.    3, 

Of  drainage  rate  47  I.  L.  T.  242 

See  Drainage  and  Improvement  Code.    1. 

Postponement  of  pin  money — Mortgage — 

Sale  of  part  of  lands  charged 

[1897]  1  I.  R.  360 
See  Mortgage  (General).    7. 

Rent — Bankruptcy — Disclaimer 

[1902]  2  I.  R.  339  ;  36  I.  L.  T.  R.  74  ; 
2  N.  I.  J.  R.  113 
See  Landlord  and  Tenant — Rent.    7. 

Rent  —  Determination      of     interest     of 

middleman  28  I.  L.  T.  R.  72- 

See  Landlord  and  Tenant — Rent.    8. 

Rent  —  Compulsory    purchase  —  Defence 

Acts  [1904]  1  I.  R.  354- 

See    Lands    Clauses     Acts — Compulsory 
Powers.    7. 

Rent — Redemption — Priority    as    regards 

indemnifying  lands — 59    &   60   Vict.,. 
u.  47,  s.  33  (4) 

[1907]  1  LR.  190,  311; 
41 1.  L.  T.  R.  90 
See  Land  Purchase  Act— Superior  Interest. 
53;  54. 

Rentcharge— Redemption 

[1900]  1  I.  R.  198 
See  Land  PurchaseActs— Superior  Interest. 
72. 

Salary  of  Sub-Sheriff      32  I.  L.  T.  R.  104 

See  Sheriff.    34. 

Superior  interest  [1912]  1  I.  R.  179' 

See  Land    Purchase   Acts — Superior  In- 
terest.   3 
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APPORTIONMENT— co««m«ed. 

• Union  charges — Eevaluation 

[1910]  2  I.  R.  534 
See  Revaluation. 

Union  charges — Revaluation 

[1912]  1  I.  R.  104,  120 
See.  Local  Government — Rates.    26. 

48  I.  L.  T.  R.  92 

See  Public  Health  Acts.     12. 
Will — Charity — Power  of  Court  to  appor- 
tion   between    charitable    and    non- 
charitable  objects       [1913]  1  I.  R.  276 
See  Charity,  Gifts  to.     2. 

APPORTIONMENT     AND    REDEMPTION    of 
head  rent  [1917]  1  I.  R.  11,  16 

See  Land  Purchase  Acts — Superior  Interest. 
6. 

APPRENTICE. 

Contract  ol  apprenticeship — Due  correction — 
Summary  dismissal — Minor  apprentice.]  A 
minor  apprentice  acted  with  insubordination 
towards  the  master's  housekeeper,  for  which  the 
master  called  on  him  to  apologise,  and  upon 
his  refusal  to  do  so  dismissed  him  summarily. 
In  an  action  by  the  minor  apprentice  and  his 
mother  against  the  master  for  breach  of  the 
contract  of  apprenticeship  : — Held,  that  under 
■the  circumstances  the  master  was  not  justified 
in  so  dismissing  the  apprentice,  and  that  he  was 
■entitled  to  a  return  of  the  deposit,  but  without 
;any  damages.  Breslin  cfe  M'Keever  v.  Gilchrist 
<b  Co. 
•Co.  Ct.,  Cir.  Cas.,  Palles,  C.B.,  37  I.  L.  T.  R.  99 

Discontinuance    of   business  • —  Arranging 

debtor — Compensation  for  fee 

[1900]  2  I.  R.  415 

See  Bankruptcy — Arrangement.    9. 

Krm  of  legally  qualified  pharmaceutical 

chemists  [1899]  2  I.  R.  132 

See  Pharmacy  Acts.    2. 

Firm  of  legally  qualified  pharmaceutical 

chemists  [1896]  2  I.  R.  368 

See  Pharmacy  Acts.     1. 
Solicitor's. 

See  Cases  under  Solicitor — Apprentice. 

APPROPRIATION. 

And  payment  in  respect  of  charges  in  equal 

priority  [1918]  1  I.  R.  420 

See  Trustee — Powers.    1. 

Arrears  of  rent. — Land  Act,  1896,  s.  10 — 

Two  years'  arrears       1  N.  I.  J.  R.  272 
iSee  Land  Law  Acts — Arrears  of  Rent. 

■ Arrears  of  rent  lodged  for  redemption — 

Agricultural  tenancy 

[1906]  2  L  R.  79  ;  40  I.  L.  T.  R.  41 
See  Land  Law  Acts — ^Fair  Rent.    34. 

Payment— Mortgage        [1903]  1  I.  R.  235 

See  Mortgage  (General).    3. 

■ Paymeni^-Intention        [1903]  1  L  R.  245 

See  Mortgage  (General).    4. 

Bent — To    earliest    portion    of    tenant's 

indebtedness — Land  Law  (Ireland)  Act, 
1896,  B.  16  [1898]  2  L  R.  761 

See  Landlord  and  Tenant— Rent.    9. 


APPROPRIATION      OF      PAYMENTS— Goods 
supplied   to   partnership    turned   into 
limited  company        [1912]  2  I.  R.  163 
See  Contract.    20. 

Mortgage  to  bank  to  secure  current  account 

— Subsequent  mortgage  by  mortgagor 
"  as  beneficial  owner  " — Rule  in  day- 
tow's  Case — Marshalling  securities 

[1914]  1  I.  R.  180 
See  Mortgage — General.    5. 

APPURTENANCE — Piece     of     ground    always 
occupied  by  former  tenants  of  demised 
premises,  but  not  necessary  to  enjoy- 
ment of  latter  16  LC.  L.  R.  495 
See  Landlord  and  Tenant— Lease.    4. 


ARBITRATION. 

Agreement  to  Refer 

Award 

Peocedube 

Stayino  Proceedings 

Submission 
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ARBITRATION— AGREEMENT   TO   REFER. 

1.  Construction  of — Death  of  a  party — 

Refusal  of  executors  to  appoint  arbitrator — Appli- 
cation to  Court — Common  Law  Procedure  Act, 
1856,  s.  15.]  A  policy  of  assurance,  under  which 
the  assured  had  a  claim  on  the  corporation, 
either  in  the  event  of  his  meeting  an  accident 
not  resulting  in  death,  or  in  the  event  of  such 
accident  causing  death,  contained  a  clause  that 
upon  difficulties  arising  between  the  corporation 
and  the  assured  such  difficulties  should  be  re- 
ferred to  the  arbitration  of  »  "  neutral  person 
agreed  upon  by  the  corporation  and  the  assured." 
The  assured  having,  as  al.'eged,  met  with  an 
accident  resulting  in  death,  and  his  executors 
refusing  to  appoint  an  arbitrator,  the  corporation 
applied  to  the  Court  to  do  so  under  the  Common 
Law  Procedure  (Ireland)  Act,  1856,  s.  15  : — 
Held  (Boyd,  J.,  dissenting),  that  the  words 
"  agreed  upon  by  the  corporation  and  the 
assured "  implied  the  exercise  of  a  personal 
selection  by  the  assured,  and  could  not  be  ex- 
tended to  include  his  personal  representatives. 
Ee  Percival,  2  Times  L.  R.  150,  followed.  In 
re  Lowry  and  the  Ocean  Accident  and  Guarantee 
Corporation  Q.  B.,  32  I.  L.  T.  R.  126 

2.  Costs   —  Action   —   Counterclaim  — 

Common  Law  Procedure  Act — Costs  to  follow 
result.]  In  an  action  for  £61  against  the  defen- 
dants, in  which  there  was  also  a  counterclaim 
against  the  plaintiff,  the  plaintiff  and  defendants 
entered  into  a  consent  that  all  questions  in 
dispute,  including  another  claim,  should  be  re- 
ferred to  an  arbitrator,  and  that  the  costs  of  the 
action  and  the  costs  of  the  arbitration  should 
follow  the  result ;  the  arbitrator  awarded  the 
plaintiff  £47  14s.  in  respect  of  one  claim,  and 
£16  16s.  7d.  in  respect  of  the  original  cause  of 
action,  and  gave  the  defendants  nothing  on  foot 
of  the  counterclaim,  expressing  the  opinion  that 
each  party  should  pay  his  own  costs  : — Held, 
that  as  the  parties  had  provided  for  costs  by 
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ARBITRATION— AGREEMENT  TO  REFER— 

cotUinued. 
their  consent,  plaintiff  was  not  bound  by  the 
terms  of  the  Common  Law  Procedure  Acts,  but 
was  entitled  to  his  costs  of  the  original  action, 
the  counterclaim,  and  all  proceedings.  Stuart 
V.  Lync  Theatre  K.  B.,  1  N.  I,  J.  R.  141 

3. Costs — Pending  action — "  The  matters 

in  dispute  "  referred  to  arhitration.l  Where,  iu  a 
pending  action,  the  parties  submitted  to  refer 
"  the  matters  in  dispute  concerning  the  building 
and  repairs  "  to  arbitration,  and  no  provision  was 
made  for  costs,  the  Court  holding  that  the 
"  action  "  had  not  been  referred  to  arbitration, 
refused  either  to  give  the  plaintifE  (who  was 
awarded  by  the  arbitrators  the  greater  part  of 
the  amount  claimed  by  him)  his  costs  of  the 
action,  or  to  refer  the  award  back  to  the 
arbitrators  for  amendment.  Smith  v.  Pollock 
Q.  B.,  1  N.  I.  J.  R.  14 

4. Costs — Submission — Oosts  of  motion.'] 

After  the  delivery  of  a  statement  of  defence  and 
the  payment  of  £41  14s.  8d.  into  Court  by  the 
defendant,  the  issue  in  dispute  was  referred  to 
arbitration.  The  submission  to  arbitration  con- 
tained a  clause  that  the  costs  of  and  incidental 
to  the  arbitration  should  be  borne  in  equal  parts 
by  the  plaintifE  and  defendant  on  the  completion 
of  the  award.  The  arbitrators  awarded  the 
plaintifE  £53  10s.  The  defendant  applied  to 
have  the  £41  14s.  8d.  paid  out  of  Court  and  for 
the  costs  of  the  motion.  The  Court  ordered  the 
money  to  be  paid  out,  but  refused  the  defendant 
the  costs  of  the  motion.     Grace  v.  Pentony 

q.  B.,  1  N.  I.  J.  R.  46 

5.  Dispute — Policy  of  insurance — Breach 

of  condition  going  to  root  of  contract.']  In  an 
action  brought  to  recover  a  sum  alleged  to  be 
due  under  a  policy  of  insurance,  the  defendants 
moved  to  stay  proceedings,  and  refer  the  matter 
in  dispute  to  arbitration  under  an  arbitration 
clause  contained  in  the  policy.  It  appeared 
from  the  correspondence  between  the  parties 
that  the  defendants  repudiated  liability  on  the 
ground  that  the  plaintifE  had  violated  a  con- 
dition of  the  policy,  the  breach  of  which  rendered 
the  policy  void,  and  forfeited  the  premiums 
paid  : — Held,  that  such  a  dispute  could  not  be 
referred  to  arbitration. — Ballasty  v.  Army,  Navy 
and  General  Assurance  Association,  Ltd. 

K.  B.,  50  I.  L.  T.  R.  114 

6.  Insurance    policy — Provisions    as    to 

costs — English  or  Irish  contract — Printed  form — 
Construction.]  A  person  resident  in  Ireland 
hands  a  proposal  for  insurance  to  an  agent  in 
Ireland  of  an  English  company.  No  rate  or 
premium  is  mentioned  in  the  proposal.  The 
directors  of  the  company  in  London  accept  the 
risk,  fix  the  rate,  and  execute  and  seal  the  policy, 
which  is  sent  to  Ireland,  and  there  delivered  to 
the  insured  in  exchange  for  a  cheque  for  the 
premium  : — Held,  that  the  policy  was  entered 
into  in  Ireland,  and  was  an  Irish  contract.  In 
a  policy  of  insurance  made  in  Ireland  one  of  the 
conditions  was  that  in  the  case  of  any  dispute 
or  difEereneo  it  should  be  referred  to  arbitration 
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and  '■  all  the  provisions  of  the  Arbitration  Act, 
1889,  and  the  Arbitration  Act  (Scotland),  1894- 
( where  applicable),  and  such  Arbitration  Acts 
as  may  be  in  force  for  the  time  being,  shall  apply 
to  any  such  arbitration  "  : — Held,  in  the  case 
of  an  arbitration  under  the  said  policy,  that  the 
provisions  of  the  Common  Law  Procedure 
(Ireland)  Act,  1856,  apply,  and  there  being  no 
express  power  in  the  policy  to  award  the  oosts 
of  the  award  and  reference,  there  was  no  juris- 
diction in  the  arbitrator  to  give  them  to  the 
successful  party,  and  the  award,  in  so  far  as  it 
awarded  same,  was  void.  Qucere,  whether  in 
an  Irish  contract  the  provisions  of  an  English 
Act  of  Parliament  can  be  incorporated  by 
reference.     Lowden  v.  Accident  Insurance  Co. 

K.  B.,  43  I.  L.  T.  R.  277 

7.  Partnership  —  Clause     incorporating' 

provisions  of  Arbitration  Act,  1889,  in  Irish 
contract — Action  for  dissolution — Application  to 
stay  action — Common  Law  Procedure  Act,  1856, 
s.  14 — Discretion  of  Judge.]  Partnership  articles 
between  the  plaintifE  and  the  defendant  provided, 
that  if  during  the  continuance  of  the  partnership- 
or  at  any  time  afterwards  any  difference  should 
arise  between  the  said  partners  or  their  respec- 
tive representatives  in  regard  to  the  construction 
of  any  of  the  articles  therein  contained,  or  to 
any  division  act,  or  thing  to  be  made  or  done 
in  pursuance  thereof  or  in  regard  to  the  rights 
or  liabilities  of  either  partner  thereunder,  or  to 
any  other  matter  or  thing  relating  to  the  said 
partnership  or  the  afEairs  thereof,  such  difEerenoe 
should  be  forthwith  referred  to  two  arbitrators,, 
one  to  be  appointed  by  each  party  in  difference, 
according  and  subject  to  the  provisions  of  the- 
Arbitration  Act,  1889.  During  the  continuance- 
of  the  partnership  the  plaintifE  brought  an. 
action  for  dissolution  and  winding-up  of  the- 
afiairs  of  the  partnership,  and  for  an  account 
and  the  appointment  of  a  receiver,  alleging  in 
effect  that  the  defendant  had  misappropriated, 
partnership  moneys,  and  otherwise  acted  con- 
trary to  the  partnership  articles.  The  defendant 
filed  an  af&davit  denying  the  allegations  of  the 
plaintiff,  and  alleging  that  the  matters  in  dispute- 
were  properly  the  subject  of  arbitration  within 
the  terms  of  the  deed  of  partnership,  and  there- 
upon applied  for  an  order  that  the  action  be 
stayed,  and  the  matters  in  difference  referred  to- 
arbitration.  The  Court  retained  the  action, 
refusing  to  refer  it  to  arbitration.  Latimer  v. 
Dumican  Barton,  J.,  44  I.  L.  T.  R.  150 

8.  Sale  o!  Goods — Contract — Construc- 
tion— Valid — Award  a  condition  precedent  to 
action — Acquiescence — Laches — Estoppel  by  con-- 
duct.]  The  plaintiffs,  who  carried  on  business 
in  Belfast,  contracted  with  the  defendants, 
timber  merchants  in  Canada,  for  the  purohase- 
of  a  quantity  of  timber,  "  warranted  to  be  of 
fair  average  quality,  of  the  sellers'  usual  ship- 
ment." The  contract  contained  an  arbitration 
clause,  as  follows  : — "  Should  any  difference- 
arise  under  this  contract,  the  buyers  shall  not 
reject  the  goods,  if  shipped,  nor  refuse  pay- 
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ment ;  .  .  .  but  such  dispute  shall  be  referred 
to  two  arbitrators  in  the  trade  .  .  .  having 
power  to  appoint  an  umpire,  who  shall  decide 
whether  any,  or  what,  allowance  shall  be  made  ; 
the  decision  of  such  arbitrators  or  their  umpire 
shall  be  final  and  binding  on  buyers  and  sellers, 
and  this  submission  shall,  and  may,  be  made  a 
rule  of  H.  M.  High  Court  of  Justice."  There 
were  three  shipments  of  cargo,  the  first  two 
being,  as  the  plaintiffs  alleged,  below  contract 
■quality  ;  and  this  was  so  found  by  the  jury,  to 
whom  the  question  was  left  for  the  purpose  of 
.assessing  contingent  damages.  An  arbitration 
was  held  in  respect  of  the  two  first  shipments, 
-which  it  may  be  taken  for  the  purposes  of  this 
report,  resulted  in  an  invalid  award.  In  an 
action  on  the  award,  and  for  breach  of  warranty  : 
Held,  on  the  construction  of  the  contract,  that 
a  valid  award  was  a  condition  precedent  to 
-enforcing  liability  under  the  warranty.  The 
limits  beyond  which  parties  in  such  a  case  may, 
by  acquiescence,  laches,  or  conduct  constituting 
an  estoppel,  preclude  themselves  from  objecting 
to  the  validity  of  the  award  considered  in  the 
King's  Bench  Division.  Dawson  v.  Fitzgerald 
(1  Ex.  D.  257),  considered  and  distinguished. 
■Oreaa  v.  Fraser 

K.  B.,  App.,  [1906]  2  I.  R.  54S,  570 

ARBITRATION— AWARD. 

1. Award  by  umpire — Speaking  to  arlu 

tratora.]  Two  arbitrators,  to  whom  the  issue 
between  litigating  parties  was  referred,  having 
failed  to  agree,  appointed,  in  accordance  with  the 
submission,  an  umpire  to  determine  the  matter. 
In  support  of  a  motion  to  set  aside  the  award 
of  the  umpire,  an  affidavit  was  filed,  alleging  that 
the  matters  were  not  fully  discussed  at  the 
sitting  before  the  umpire,  and  that  the  sitting 
only  occupied  half  an  hour.  The  umpire  made 
An  affidavit,  in  which  he  pointed  out  that  before 
he  sat  on  the  reference  he  discussed  the  matter 
with  the  arbitrators,  of  whose  views  he  became 
«eised  -.—Held  (reversing  the  King's  Bench 
Division),  that  the  umpire  was  at  liberty  to 
«peak  to  the  arbitrators  together,  and  to  ascer- 
tain their  views  ;  that  the  course  adopted  in  this 
case  did  not  preclude  the  umpire  from  arriving 
at  an  independent  judgment,  and  that  the  award 
was  accordingly  good.    Palmer  v.  Flack, 

App.,  5  N.  I.  J.  R.  206 

2. Distribution  of  assets.]     An  award 

regulating  the  distribution  of  a  deceased's 
assets  is  void,  as  it  ousts  the  jurisdiction  of  the 
•Courts  within  the  meaning  of  Scott  v.  Avory, 
5  H.  of  L.  Cas.  811.     Goahley  v.  Coakley 

Co.  Ct.,  31  I.  L.  T.  404 

3. Fees    of    arbitrator  —  Jurisdiction.} 

Certain  matters  in  dispute  were  submitted  to 
arbitration,  which  lasted  four  days,  but  the 
arbitrators  only  occupied  17J  hours  of  that  time 
in  determining  the  controversy.  In  their  award 
the  arbitrators  fixed  their  own  fees  at  £1 84  : — 
Held,  that  the  arbitrators  had  no  jurisdiction  to 
ascertain  the  amount  of  their  fees,  and  that  tha 
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award  was  void  so  far  as  it  related  to  the  fees  of 
the  arbitrators.  Re  Whiteside's  and  M'Gladery's 
Arbitration  4  K.  B.,  2  N.  I.  J.  R.  264 

4. Making  a  rule  of  County  Court- 
Practice.]  Where  the  subject-matter  of  a  Civil 
Bill  Process  had  been  referred  by  the  parties 
to  the  decision  of  an  arbitrator,  and  an  award 
had  been  made  in  the  plaintifi's  favour  : — Held, 
that  there  was  no  procedure  in  the  County 
Court  by  which  the  award  could  be  made  a  rule 
of  the  County  Court ;  and  that  the  Court  had 
only  power  to  grant  a  decree  by  consent  of  the 
parties,  though  the  award  might  be  lodged  in 
the  office  of  the  Clerk  of  the  Peace.  Cousins  v. 
Annett    Cir.  Cas.,  O'Brien,  J.,  32  I.  L.  T.  R.  106 

5,  Misconduct  of  umpire — Severance- 
Costs — -Umpire  receiving  assistance.]  Where  a 
case  was  referred  to  arbitration,  in  which  the 
umpire  decided  upon  all  the  matters  in  dispute, 
and  obtained  the  aid  of  the  solicitor  for  the 
successful  party  in  putting  his  award  into  legal 
form,  and  in  fixing  the  successful  party's  costs, 
but  the  other  side  was  not  consulted  or  heard  on 
the  question  of  such  costs : — Held,  that  sufficient 
misconduct  was  not  shown  to  justify  the  Court 
in  setting  aside  the  whole  award,  but  that  the 
part  relating  to  the  costs  was  severable  from  the 
whole  award,  and  that  part  ought  to  be  set  aside 
and  the  whole  award  sent  back  to  the  umpire 
on  the  question  of  costs.  Connolly  v.  Hartley 
K.  B.,  5  N.  I.  J.  R.  265 

6. Policy  of  insurance — Condition  making 

arbitration  and  award  a  condition  precedent  to 
liability  on  the  part  of  the  insurers — Differertces — 
Fraud.]  A  policy  of  insurance  against  fire  con- 
tained conditions — (a)  that  fraud  on  the  part 
of  the  insured  should  cause  a  forfeiture  of  all 
benefit  under  the  policy  ;  (6)  that  all  differences 
arising  out  of  the  policy  should  be  referred  to 
arbitration,  and  the  obtaining  of  the  award 
should  be  a  condition  precedent  to  any  liability 
or  right  of  action  against  the  insurers  in  respect  of 
any  claim  for  any  loss  or  damage,  or  in  respect 
of  any  other  matter  in  difference.  Insured 
property  having  been  damaged  by  fire,  a  claim 
was  duly  sent  in,  and  arbitrators  were  duly 
appointed.  The  award  found  that  the  claim 
was  fraudulent,  and  all  benefit  under  the  policy 
was  forfeited.  In  an  action  to  set  aside  the 
award,  or,  in  the  alternative,  for  an  account  of 
what  was  due  under  the  policy,  the  evidence 
given  at  the  trial  consisted  of  the  policy  of 
insurance,  some  correspondence  prior  to  the 
arbitration  not  referring  to  any  charge  of  fraud, 
and  the  award.  Some  documents  which,  in  the 
opinion  of  the  Court  of  Appeal,  indicated  a  case 
of  fraud,  were  before  the  arbitrations,  and  were 
admitted,  apparently  without  proof  or  objection, 
before  Ross,  J.,  and  in  the  Court  of  Appeal : — 
Hdd,  by  Ross,  J.,  that  the  right  of  the  plaintiff 
to  have  the  question  of  fraud  decided  by  the 
Court  was  not  ousted  by  the  conditions  in  the 
policy.  Held,  by  the  Court  of  Appeal,  that  the 
issue  of  fraud  was  a  difference  arising  out  of  the 
policy ;  that  the  principle  of  Scott  v.  Avery, 
5  H.  L.  Cas.  811,  is  not  limited  to  an  ascertain- 
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merit  of  pecuniary  loss,  but  makes  an  award 
respecting  all  differences  under  such  a  condition 
;a  condition  precedent  to  the  maintenance  of  an 
action ;  that  the  plaintiff  was  therefore  bound 
by  the  award  against  him,  and  could  not  sue 
■upon  the  policy.  Gaw  v.  British  Law  Fire 
Insurance  Co. 

Ross,  J.,  App.,  [1908]  1 1.  R.  245,  252 

7.  Principle   oJ   valuation — Tramway.— 

Purchase  of  undertaking  by  corporation.]  The  B. 
Corporation  agreed  to  purchase  from  the  C  <fc  W. 
Tramway  Co.  their  tramway  and  its  equipment, 
including  all  the  plant,  rolling  stock,  oars,  and 
apparatus  connected  with  it,  together  with  all 
the  rights,  powers,  privileges,  and  authority  of 
"the  company  in  relation  to  the  tramway,  at  a 
price  to  be  decided  on  by  an  arbitrator  appointed 
by  the  Board  of  Trade  : — Held,  that  upon  the 
true  construction  of  the  agreement  the  value 
■of  the  tramway  to  be  decided  by  the  arbitrator 
was  its  value  "  as  a  going  concern  " — that  is  to 
say,  as  a  rent-producing  undertaking  ;  that  he 
was  bound  to  assess  its  value  on  the  basis  of 
capitalising  the  maintainable  revenue  which  it 
was  capable  of  producing ;  and  that  in  deter- 
mining such  value  he  was  precluded  from  having 
regard  to  any  circumstances  other  than  such 
maintainable  revenue  and  the  number  of  years' 
purchase  to  be  taken  for  the  purpose  of  capital- 
ising it.  Be  Belfast  Corporation  and  Cavehill 
.and  Whitewell  Tramway  Co. 

K.  B.,  App.,  45  I.  h.  T.  R.  231,  283 

8.  Public  Health — Public  Health{Ireland) 

Act,  1878  (41  &  42  Vict,  c.  52),  s.  214:— Con- 
demnation and  destruction  of  unsound  food — Con- 
sequential trade  loss — "  Full  compensation  " — 
Meaning  of — Award — Ambiguity — Finding  that 
owner  of  food  was  not  himself  in  default — No  fi  rid- 
ing as  to  soundness  or  unsoundness  of  food  when 
seized — Duty  of  arbitrators — Refusal  to  segregate 
items  composing  sum  awarded— Jurisdiction  of 
Court  to  send  back  award.]  The  Public  Health 
(Ireland)  Act,  1878,  s.  274,  enacts  that  "  where 
any  person  sustains  any  damage  by  reason  of 
the  exercise  of  any  of  the  powers  of  this  Act,  in 
relation  to  any  matter ,  eis  to  which  he  is  not 
himself  in  default,  full  compensation  shall  be 
made  to  such  person  by  the  sanitary  authority 
exercising  such  powers  ;  and  any  dispute  as  to 
the  fact  of  damage  or  amount  of  compensation 
shall  be  settled  by  arbitration  in  the  manner 
provided  by  this  Act : — Held,  that  the  expres- 
sions "  damage  "  and  "  full  compensation  "  in 
this  enactment  do  not  include  trade  loss  caused 
to  the  owner  of  an  article  intended  for  the  food 
■of  man  by  reason  of  the  publicity  of  proceeding 
brought  by  a  sanitary  authority  under  section 
133  of  the  Act  to  have  such  article  of  food 
■condemned  as  unsound ;  and  where  there  is 
evidence  that  an  amount  awarded  as  compensa- 
tion under  the  section  includes  such  trade  loss, 
■although  the  award  does  not  so  state,  the  Court 
has  jurisdiction,  on  a  motion  to  set  aside  the 
award,  to  remit  it  to  the  arbitrators  to  state  the 
amount  awarded  as  compensation  for  trade  loss. 
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The  carcase  of  a  pig  having  been  seized  and  con- 
demned under  a  magistrate's  order  as  unsound 
under  the  Public  Health  (Ireland)  Act,  1878, 
ss.  132  and  133,  a  dispute  between  the  owner  of 
the  carcase  and  the  sanitary  authority,  as  to  the 
fact  of  damage  and  amount  of  compensation 
was  referred  to  arbitration  under  section  274 
of  the  said  Act.     At  the  arbitration  evidence  was 
received,  subject  to  objection,  as  to  the  trade 
loss  sustained  by  the  owner  by  reason  of  the 
publicity  of  the  condemnation.     The  arbitrators 
were   requested   by   counsel   for   the   sanitary 
authority  to  state  in  their  award  what  amount 
(if  any)  of  the  compensation  represented  such 
trade  loss  ;  and  also  whether  they  found  that  the 
carcase  was  sound  when  seized  or  not.     The 
award  did  not  state  either  of  these  facts.     The 
sum   awarded   as    compensation   exceeded   the 
amount  previously  claimed  in  writing  by  the 
owner  in  respect  of  items  other  than  loss  of 
trade,  but  this  "  claim  "  was  not  referred  to 
in  the  award,  nor  was  it  shown  to  have  been 
before  the  arbitrators.     On  a  motion  by  the 
sanitary  authority  to  set  aside  the  award.     Held, 
(1)  that  trade  loss  could  not  be  recovered  as 
damages  ;  (2)  that  the  arbitrators  oii^ht  to  have 
complied   with   the   requisition   to   state   their 
findings  specifically ;  (3)  that  the  owner's  claim 
for  compensation   was  receivable  in  evidence 
upon  the  motion ;  (4)  that  on  the  evidence  the 
Court  was  at  liberty  to  infer  that  compensation 
had  been  awarded  beyond  the  jurisdiction  of  the 
arbitrators  ;  (5)  that  the  Court  had  jurisdiction 
to  remit  the  award  to  be  corrected  by  stating 
specifically  the  findings  as  to  soundness  and  as 
to  trade  loss.     Walshaw  v.  Brighouse  Corpora- 
tion ([1899]  2  Q.  B.  286)  and  Brierley  Hill  Local 
Board    v.    Pearsall  (9  A.  C.   595)    discussed. 
Quoere,  as  to  the  jurisdiction  of  the  arbitrators 
to    determine   the   question   upon   which   the 
liability  of  the  sanitary  authority  depended — 
viz.,  the  soundness  or  unsoundness  of  the  carcase 
when  it  was  seized?      In  re  Smith  and  Belfast 
Corporaiion 

K.  B.,  [1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
9.  Reference  back  to  arbitrators — Mis- 
take by  arbitrator — Silence  as  to  one  matter.]  By 
a  submission  to  arbitration  as  to  the  diverting 
of  a  watercourse,  the  arbitrators  were  to  consider 
lour  questions : — (1)  The  way  in  which  the 
stream  was  to  be  diverted  ;  (2)  the  manner  in 
which  B.  was  to  have  a  supply  of  water ;  (3)  pro- 
vision as  to  overflow  water ;  and  (4)  "  what 
compensation  (if  any)  C.  shall  pay  to  B.  for  the 
matters  aforesaid."  The  award  dealt  with  the 
first  three  questions,  but  was  silent  as  to  the 
fourth.  The  award  had  been  signed  by  both 
arbitrators,  but  one  of  them  cut  his  name  off  it 
before  delivery,  alleging  that  he  had  signed  it 
in  error  :■ — Held,  reversing  the  King's  Bench 
Division  (where  Barton,  J.,  had  dissented),  that 
cause  shown  against  conditional  order  con- 
firming award,  and  making  it  a  rule  of  Court, 
be  allowed,  and  that  the  matter  be  referred  back 
to  the  arbitrators,  and  the  time  was  extended  for 
two  months  for  cpmpletion  of  award  and  having 
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it  made  a  rule  of  Court.  In  re  Longford  Urban 
Council  and  Boyce's  Arbitration 

App.,  2  N.  I.  J.  R.  122 
10. Remitting  back  award  for  redeter- 
mination— Time — Discretion  of  umpire  as  to 
costs  exercised  on  wrong  grounds — Public  Health 
(Ireland)  Act,  1878,  s.  217  (9)— Commcm  Law 
Procedure  (Ireland)  Act,  1856,  s.  11.]  There  is 
jurisdiction  under  section  11  of  the  Common 
Law  Procedure  (Ireland)  Act,  1856,  to  remit 
an  award  made  under  the  Public  Health  (Ireland) 
Act,  1878,  to  the  umpire  for  his  redetermination, 
although  more  than  two  months  have  elapsed 
since  the  date  of  the  reference  to  him.  War- 
burton  V.  Haslingden  Local  Board  (48  L.  J.  Q.  B. 
451)  followed  ;  Re  Mackenzie  and  Ascot  Gas  Co. 
(17  Q.  B.  D.  114)  distinguished.  A  question  as 
to  the  amount  of  compensation  payable  to  one 
H.  under  the  Public  Health  (Ireland)  Act,  1878, 
was  referred  to  arbitration,  and  upon  such 
reference  the  umpire  awarded  to  H.  the  sum  of 
£150  compensation,  together  with  the  costs  of 
and  consequent  upon  the  award.  The  Court, 
being  of  opinion  that  certain  items  of  the  award 
were  not  within  the  competence  of  the  umpire, 
ordered  that  the  award  should  be  set  aside  so 
tar  as  it  related  to  two  sums  of  £125  and  £12, 
which  were  referable  to  such  items,  and  remitted 
the  award  back  to  the  umpire  for  his  recon- 
sideration and  redetermination  on  the  question 
of  the  costs  thereof. — He  Hurley  and  the  Queens- 
town  Urban  District  Council 

K.  B.,  47  I.  L.  T.  R.  117 

11.  Setting  aside — Misconduct  of  arbitra- 
tor.] A  submission  to  arbitration  provided  that 
the  arbitrators  should  fix  the  value  of  a  farm 
worked  in  partnership  by  the  parties  to  the 
arbitration,  and  owned  by  them,  and  should  also 
decide  which  of  the  said  parties  should  have  the 
first  offer  of  purchasing  the  farm  at  that  valua- 
tion. For  the  purpose  of  the  arbitration  each 
of  the  arbitrators  was,  with  the  assent  of  the 
parties,  requested,  "  on  behalf  of  the  party 
whom  he  represented,  to  make  a  separate 
valuation  of  the  farm."  One  of  the  arbitrators, 
accompanied  only  by  the  party  who  had  nomi- 
nated him,  walked  over  and  inspected  the  farm 
for  the  purpose  of  valuing  it,  and  did  not  again 
inspect  it.  When  the  arbitration  was  held,  the 
arbitrators,  after  comparing  their  valuations, 
and  without  calling  any  evidence  or  being 
requested  to  do  so,  made  and  published  their 
award,  by  which  they  fixed  the  value  of  the 
farm.  On  a  motion  to  set  aside  the  award  : — 
Held,  that  the  award  should  be  set  aside,  on  the 
ground  of  misconduct  on  the  part  of  one  of  the 
arbitrators  in  inspecting  the  farm  in  company 
with  one  party,  and  in  the  absence  of  the  other 
or  of  any  person  representing  him.  Walker  v. 
Frobisher  (6  Ves.  70)  followed.  In  re  Arbitration 
between  Brien  and  Brien 

K.  B.,  [1910]  2  I.  R.  84 

12.  Setting  aside — Misconduct  of  umpire 

— Disagreement  between  arbitrators — Reference  to 
ore  umpire  who  has  not  sat  at  the  hearing  before 
the    arbitrators — Independent    hearing    by    the 


ARBITRATION— AWARD— coBtmaei. 

umpire — Statement  by  him  that  before  he  sat  on 
the  reference  he  had  discussed  the  matter  with  the 
arbitrators,  and  had  heard  their  views.!,  Where 
arbitrators,  who  are  unable  to  agree  upon  the 
questions  submitted  to  their  decision,  refer  the 
matter  to  a  duly  appointed  umpire  who  has  not 
sat  with  them  during  the  arbitration,  and  the 
umpire,  after  holding  an  independent  inquiry 
and  hearing  both  parties  to  the  arbitration, 
publishes  his  award,  the  Court  will  not  set  aside 
j  the  award  merely  on  the  ground  of  an  admission 
j  by  the  umpire  that  he  had  discussed  the  matter 
I  with  the  arbitrators  and  had  heard  all  they  knew 
;  and  their  views  before  he  sat  on  the  reference  ; 
'  nor  will  the  Court,  in  the  absence  of  any  other 
'  evidence  of  misconduct  infer  from  such  a  state- 
\  ment  that  the  umpire  was  influenced  by  the 
view  of  either  arbitrator,  and  consequently 
'  was  unable  to  form  an  independent  judgment, 
i  or  that  he  allowed  either  arbitrator  to  state 
!  his  views  in  the  absence  of  the  other.  Palmer 
and  others  o.  Flack. 

K.  B.,  App.,  39  I.  L.  T.  R.  113,  165j 
5  N.  I.  J.  B.  206 
ARBITRATION— PROCEDURE. 

1.  Arbitrators  appointed  under  Act  of 

Pa,Tliament— Skilled  persons.]  Where  under  an 
Act  of  Parliament  certain  persons  holding  a 
specific  office  are  to  be  appointed,  together  with 
other  persons,  by  a  public  department  to  act 
as  arbitrators  with  prescribed  duties  : — Held 
that  the  mode  of  procedure  for  conducting  an 
arbitration  is  within  the  discretion  of  such 
arbitrators,  and  that  they  are  not  bound  by  the 
rules  applicable  to  private  arbitration.  Mx  parte 
Fitzgerald  and  the  Limerick  and  Kerry  Railway 
Acts,  1873  and  1877  Q.  B.,  29  I.  L.  T.  R.  93. 

2.  After  service  of  the  notice  given  by 

19  &  20  Vict.,  0.  113,  o.  16,  requiring  the  opposite 
party  to  appoint  a  new  arbitrator  as  a  condition 
precedent  to  the  appointment  of  a  sole  arbitrator, 
seven  clear  days  must  elapse,  upon  any  of  which 
the  opposite  party  might  appoint  an  arbitrator  ; 
and,  therefore,  the  time  that  intervened  between 
the  expiration  of  a  reference  and  the  subsequent 
enlargement  of  the  time  for  making  the  award 
by  order  of  a,  judge,  cannot  be  counted  in  the 
seven  days.  Qucere,  whether  the  refusal  of  an 
arbitrator,  after  having  heard  a  portion  of  the 
case,  to  act  any  further  in  the  matter,  con- 
stitutes such  a,  ■'  disagreement,"  within  the 
meaning  of  the  Common  Law  Procedure  Act 

I    1856,  as  would  authorise  the  interposition  of  an, 
umpire  ?     Healy  v.  Healy 

C.  P..  [1866]  17  I.  C.  L.  R.  649 

3.  Term  of  contract — Work  done — Ascer- 
tainment of  price — Submission  to  arbitration — 
Condition  precedent — Death  of  party  before 
award — Right  to  continue  proceedings—Personal 
representatives—Surviving  partner — R,  S.  C.  I. 
(1905,  22nd  February),  Or.  XVII.,  r.  4.]  A 
clause  in  a  building  contract,  made  between 
parties  designated  therein  as  "  the  employer  " 
"  and  the  contractor,"  provided  that,  in  the 
event  of  a  dispute  in  reference  to  the  quantities 
or  prices  of  additions,  variations,  or  omissions,. 
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ARBITRATION— PROCEDUBK—conJiwctZ. 

the  items  should  be  referred  to  the  arbitration 
of  two  architects,  one  to  be  named  by  each  of 
the  parties,  with  power  to  them  to  appoint  an 
umpire ;  and  that  the  decision  of  the  arbitrators 
and  umpire  as  to  such  items  should  be  con- 
clusive and  binding  on  the  parties.     The  clause 
also   provided   that   the   employer's   architect 
should  give  a  certificate  for  the  amount  so  found 
by  arbitration,  and  that  the  employer  should 
be   bound  to  pay  the  contractor   "  the   sum 
specified  in  the  architect's  certificate,  and  no 
more."     A  submission  to  arbitration  under  the 
clause  was  made  a  rule  of  Court,  and  the  umpire 
made  an  award,  which  was,  by  order  of  the 
Court,  sent  back  to  him  in  consecLuenoe  of  his 
having  included  in  it  matters  not  submitted  to 
him.     Before  any  further  award  was  made  the 
contractor  died.     On  a  motion  for  leave   to 
continue  the  proceedings  in  the  joint  names  of 
the  personal  representative  of  the  contractor  and 
of  his  surviving  partner  : — Held,  by  PaUes,  C.B., 
and  Boyd,  J.  (Johnson,  J.,  dissenting),  (1)  that 
ascertainment  of  the  price  of  extras  by  arbitra- 
tion was  a  condition  precedent  to  the  right  to 
recover  any  sum  in  respect  thereof  ;  (2)  that 
the  proceedings  should  be  continued  in  the  name 
of  the  personal  representative  of  the  contractor, 
but  not  in  the  name  of  his  surviving  partner. 
Blundell  v.  Bretlargh  (17  Ves.  232)  distinguished. 
In  re  Arbitration  between  Donovan  and  Burlee 
K.  B.,  [1908]  2  I.  R.  143  ;  42  I.  L.  T.  R.  68 

ARBITRATION— STAYING  PROCEEDINGS. 
1. Provision  in  contract  for  arbitration — 

Motion  to  stay  the  action  on  the  ground  that  the 
matters  in  dispute  come  within  the  arbitration 
clause — Common  Law  Procedure  Act  (Ireland), 
1856,  or.  14 — Fraud — Oonstruction  of  contract.] 
On  a  motion  to  stay  an  action,  on  the  ground 
that  the  matters  in  difipute  come  within  a  clause 
in  a  contract  for  the  execution  of  works  agreeing 
to  refer  matters  in  dispute,  arising  in  the  settle- 
ment of  the  accounts,  to  arbitration,  the  con- 
struction of  the  clause  is  for  the  Court.  The 
Court  will  not  stay  the  action  where  it  is  of 
opinion : — (1)  That  the  plaintiflE  is  suing  upon 
substantial  and  bona  fide  causes  of  action,  which 
do  not  come  within  the  clause  ;  or  (2),  that 
there  are  serious  and  difficult  questions  of  law 
involved  in  the  action,  not  proper  to  be  sub- 
mitted to  the  determination  of  an  arbitrator  ; 
or  (3),  that  a  cause  of  action  based  upon  fraud, 
actual  or  constructive,  is  bona  fide  sued  upon  ; 
or  (4),  that,  in  the  exercise  of  its  judicial  d&ore- 
tion,  it  ought  not  to  refer  the  matters  in  dispute 
to  arbitration.  Mayers  v.  Soady  (18  L.  E.  Ir. 
499)  and  Vawdrey  v.  Simpson  ([1896]  1  Ch.  166) 
followed.  Workman  v.  Belfast  Harbour  Com- 
missioners Q.  B.,  [1899]  2  I.  R.  234 

2. Provision  in  policy  for  arbitration — 

Fire  insurance — "  Adjustment  of  loss  " — Proviso 
against  suing,  in  cases  where  a  difference  has 
arisen  as  to  the  adjustment  of  a  loss,  before  the 
determination  of  the  amount  by  arbitrators — 
Condition  precedent — Motion  to  stay  action — 
Common  Law  Procedure  Ad,  1850  (19  <fc  20 
Vict.,  c.  102),  s.  14 — Discretion.]    In  an  action 


ARBITRATION— STAYING  PROCEEDINGS— 

continued. 
on  a  fire  policy,  the  defendants,  before  defence, 
moved  to  stay  the  proceedings,  on  the  ground 
that  the  policy  was  made  subject  to  a  condition 
that,  if  any  difEerence  should  arise  in  the  adjust- 
ment of  a  loss,  the  amount  to  be  paid  should 
be  submitted  to  arbitration,  and  that  the  insured 
should  not  be  entitled  to  commence  or  maintain 
any  action  upon  the  policy  until  the  amount 
of  the  loss  should  have  been  referred  and  deter- 
mined as  therein  provided,  and  then  only  for 
the  amount  so  determined.  The  amount  of  the 
loss  was  admittedly  considerably  in  excess  of 
the  amount  of  the  policy,  the  only  matter  of 
dispute  being  whether  the  plaintiff,  by  storing 
petroleum  on  the  premises  insured,  had  violated 
another  condition.  There  had  not  been,  how- 
ever, any  reference  to  arbitration  : — Held,  that, 
no  difference  having  arisen  in  the  adjustment  of 
4he  loss,  the  motion  must  be  refused.  Viney  v. 
Bignold  (20  Q.  B.  Div.  172)  and  Scott  v.  Avery 
(5  H.  L.  Cas.  811)  distinguished.  O'Connor  v. 
Norwich  Union  Life  and  Fire  Insurance  Society 
Q.  B.,  [1894]  2  I.  R.  723  ;  28  I.  L.  T.  R.  95 

3. Provision  in  policy  for  arbitration— 

Accident — Liability  to  third  parties — Defence  of 
action — Negligence — Motion  to  stay  proceedings- 
Common  Law  Procedure  (Irelwnd)  Ad,  1856, 
s.  14.]  P.  was  insured  with  the  company  to 
the  extent  of  £100  against  liability  for  injuries 
caused  to  third  parties  through  the  negligence 
of  his  servants,  it  being  a  condition  precedent 
to  his  right  to  sue  the  company  under  the  policy 
that  he  should  accept  arbitration  if  required. 
A  sum  of  £270  having  been  awarded  against 
him  in  respect  of  a  cause  of  action  contemplated 
by  the  policy,  P.  charged  that  the  company  had 
been  guilty  of  negligence  in  the  conduct  of  the 
defence ;  and,  refusing  arbitration,  sought  in 
this  action  to  recover  from  the  company  the 
full  sum  of  £270,  together  with  the  costs  on 
both  sides  of  the  former  proceedings.  The  com- 
pany was  willing  to  pay  the  £100,  together  with 
the  costs  on  both  sides,  upon  such  sum  being 
accepted  in  final  settlement.  Otherwise  they 
reserved  the  right  to  defend  as  to  the  entire 
amount  claimed  in  this  action,  inasmuch  as  they 
charged  that  P.'a  alleged  interference  in  the 
defence  of  the  former  action  was  the  cause  of  the 
award  of  damages  against  him  : — Hdd,  upon  a 
motion  by  the  company  under  section  14  of  the 
Common  Law  Procedure  (Ireland)  Act,  1856, 
that,  as  the  substantial  portion  of  the  present 
action  was  founded  upon  negligence,  the  Court 
should  not  stay  the  proceedings.  Paileson  v. 
Northern  Accident  Insurance  Co.,  Ltd. 

Q.  B.,  [1901]  2  I.  R.  262 

4, Provision  in  policy  lor  arbitration — 

Award  condition  precedent  to  action.]  Where  a 
policy  of  insurance  provider  that  disputes  shall 
be  settled  by  arbitration,  and  that  no  action 
shall  be  brought,  except  for  sum  found  due 
under  arbitration,  proceedings  in  Court  will  be 
stayed.  Scott  v.  Avery  (5  H.  of  L.  Cas.  811)  ex- 
plained. Brown  v.  Northern  Accident  Assurance 
Co.  Ex.,  28  I.  L.  T.  R.  49 

iAnd  see  Practice — Staying  Proceedings], 
c 
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ARBITRATION— SUBMISSION. 
1. Electric  Lighting  Acts,  1882  to  1909— 

Appointment  of  arbitrator  by  the  Board  o/  Trade — 
Expenses  of  arbitration — Costs — {Principle  of  taxa- 
tion— Submission  to  arbitration — Compulsory  re- 
ference— Jurisdiction  of  the  Court— ^  &  46 
Vict.,  c.  56,  s.  28  ;  10  "Wm.  III.,  c.  14,  s.  1— 
19  d;  20  Vict.,  c.  102,  s.  20  ;  Or.  LVJ.,  rr.  1,  2.1 
By  eeotion  28  of  the  Electric  Lighting  Act,  1882, 
where  any  matter  is  directed  to  be  determined 
by  arbitration  an  arbitrator  is  to  be  appointed 
by  the  Board  of  Trade,  and  "  the  expenses  of 
the  arbitration  shall  be  borne  and  paid  as  the 
arbitrator  directs."  An  arbitrator  appointed 
under  this  section,  by  his  award,  directed  one 
of  the  parties  to  the  arbitration  to  pay  to  the 
other  party  "  their  costs  of  and  incidental  to  the 
arbitration  and  the  costs  of  this  award."  The 
appointment  of  the  arbitrator  by  the  Board  of 
Trade  was  treated  as  a  submission  to  arbitration 
which  was  made  a  rule  of  Court  by  Barton,  J., 
who  subsequently  confirmed  the  award  and 
referred  it  to  the  Taxing  Master  to  tax  the  costs 
of  and  incidental  to  the  arbitration  and  award. 
The  Taxing  Master  taxed  the  costs  as  High 
Court  Chancery  costs  as  between  party  and 
party,  and  his  ruling  was  affirmed  by  Barton,  J.  : 
Held,  by  the  Court  of  Appeal  (O'Brien,  L.C.,  and 
Molony,  L.J.,  without  deciding  whether  there 
was  any  submission  to  arbitration  which  could 
be  made  a  rule  of  Court),  that  the  Taxing  Master 
was  right  in  principle,  as  the  arbitrator  having 
awarded  "  costs  "  simpliciter,  this  must  be  con- 
strued to  mean  costs  as  between  party  and  party, 
and  the  appeal  must  be  dismissed.  Per  Ronan, 
L.J. — There  was  no  submission  to  arbitration 
which  could  be  made  a  rule  of  Court,  and 
accordingly  there  was  no  jurisdiction  to  make  the 
order.  Dublin  Southern  District  Electric  Supply 
Co.,  Ltd.,  and  Kingstown  Urban  District  Council 
App.,  51  I.  L.  T.  R.  109 

2. Consent    to    refer — Two    arbitrators 

chosen  and  named  by  both  parties — Common  Law 
Procedure  Act,  1856,  ss.  15,  16.]  The  parties 
to  an  action  consented  to  refer  all  matters  in 
dispute  to  the  arbitration  of  A.  and  B.,  with 
power  to  call  in  an  umpire.  B.  declined  to 
act : — Held  (affirming  the  decision  of  Andrews, 
J.),  that  the  Court  had  no  power  to  appoint 
an  arbitrator  in  place  of  B.  Yeates  v.  Garuth 
App.,  [1895]  2  I.  R.  146 

ARBITRATION. 

Accommodation  works — Enforcement     of 

award— Railways  Act,  1851,  s.  21 

[1908]  1 1.  R.  321 
See  Lands  Clauses  Acts— Compensation.  2. 

Accommodation  works —  Lunatic  Asylum 

—County  Council       [1903]  2  I.  R.  317 
<See  Local  Government — Lunatic  Asylum. 
2. 

Acquisition  of  land  under  Labourers  Acts — 

Agreement  as  to  price — Jurisdiction  of 
arbitrator  [1909]  2  I.  R.  379  ; 

43  L  L.  T,  R.  79 
See  Labourers  (Ireland)  Acts.    4. 


ARBITRATION— con(4»«ei. 

Compulsory    purchase — Housing    of    the 

Working  Classes  Act,  1890,  Sched.  2, 
sect.  29— Costs  [1900]  1 1.  R.  33 

See.  Labourers  (Ireland)  Acts.    12. 

Compulsory  purchase — Banges  Act,  1891, 

s.  11  [1897]  2  I.  R.  362,  415 

See    Lands    Clauses     Acts — Compulsory 
Powers.    1. 

Costs     of     prior     abortive     arbitration — 

Power  of  arbitrator  to  award 

[1899]  2  I.  R.  305 
/See  Lands  Clauses  Acts — Compensation.  5. 

Difference    between    Tramway    Company 

and  Road  Authority 

[1910]  2  L  R.  236 
See  Tramway.    3. 

Disputes  between    industrial  society  and 

members  [1917]  1  L  R.  93 

See  Industrial  and  Provident  Society.    3. 

Failure  of  justice — Leave  to  appeal 

5  N.  I.  J.  R.  147 
See  Waterworks.    2. 

•  Labourers  Act — Compensation — ^Payment 

of  instalment  mortgage 

[1910]  1 1.  R.  135 
See  Mortgage  (General).    23. 

Lease — Clause  of  surrender — Basis  of  value 

[1902]  1  I.  R.  433  ;    2  N.  I.  J.  R.  272 
iSee  Defence  Acts.     2. 

Local  Government  Board — Surcharge 

[1909]  2  I.  R.  333  ;  43 1.  L.  T.  R.  162 
See  Local  Government — Audit.    11. 

Number  of  counsel — Discretion  of  Taxing 

Master  [1908]  2  L  R.  603, 608  ; 

42  I.  L.  T.  R.  85, 125 
<See  Solicitor— Bill  of  Costs.    47. 

Pubho  Health  Act,  1878 — Destruction  of 

carcase  as  unfit  for  human  food — Com- 
pensation— Arbitration — Sections  217, 
274  [1909]  2  L  R.  30,  40  ; 

42  I.  L.  T.  R.  241,  273 
See  Public  Health  Acts.    3, 

Railway  Company —  Injury  to    lands  — 

Mandamus  17  I.  C.  L.  R.  148 

See  Lands  Clauses  Acts — Compensation.  7. 

Telegraph  Acts  [1914]  2  I.  R.  208 

See  Telephone. 

48  I.  L.  T.  R.  77 

<See  Practice — Staying  Proceedings.    1. 

Tramways  (Ireland)  Act.  1883 — Certificate 

[1898]  2  L  R.  719  ;    [1899]  2  I.  R.  360 
-See  Tramways  (Ireland)  Acts.    2. 

53   &  64  Vict.,  c.  70,  Sched.  2,  clause  7— 

Award  less  than  estimate  of  value  by 
witnesses  for  local  authority 

[1904]  2  I.  R.  15 
See  Housing  of  the  Working  Classes.      It 

ARBITRATION  AWARD. 

Certiorari — Weight  of  evidence 

3  N.  L  J.  R.  240 
See  Labourers  (Ireland)  Acts.    8. 

ARBITRATOR. 

Certificate — Guaranteed  dividend — Work- 

ing expenses        [1894]  2  I.  E.  691,  716 
See  Tramways  (Ireland)  Acts.    1. 
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ARBITRATOR- 

Illness  of — Costs  of  second  arbitration 

3  N.  I.  J.  R.  13 
See  Public  Health  Acts.    6. 

Power  under  Railways  (Irelandl  Act,  1851 

28  I.  L.  T.  R.  67 
See    Lands  Clauses  Acts— Compensation. 
1. 

Refusal  of  owner  of  superior  interest  to 

appoint  [19031 1  I.  R.  137. 141 

See    Land    Purchase    Acts  —  Superior 
Interest.    71. 

ARBITRATOR'S  FEES— Jurisdiction 

a  N.  I.  J.  R.  264 
See  Arbitration — Award.    3. 

ARCHITECT— Building    contract  —  Surveyor' s 
fees  for  taking  out  quantities 

[1899]  2  I.  R.  275 
See  Building  Contract.    6, 

ARCHITECT'S  CERTIFICATE. 

Building  contract— Time  of  payment 

4  N.  I.  J.  R.  145 
iSee  Contract.    5. 


Sufficiency  of 
See  Contract.    23. 


[1916]  2  L  R.  299 


AREA  OF  CHARGE. 

[1904]  2  I.  R.  270,  283  ; 

38  I.  L.  T.  R.  33  ;  4  N.  I.  J.  R.  62 

See  Local  Government — Contribution.    3. 

AREA  OF  LEVY.  51  I.  L.  T.  R.  216 

See  Malicious  Injury.    4. 

ARMS. 

Importation  of,  into  Ireland — Seizure — For- 
Jeiture — Customs  Consolidation  Act,  1876  (39  & 
40  Vict,  c.  36),  s.  43.]  Section  43  of  the  Customs 
Consolidation  Act,  1876,  provides  that  "  The 
importation  of  arms,  ammunition,  gunpowder, 
or  any  other  goods  may  be  prohibited  by  pro- 
clamation or  order  in  council "  : — Held  (by 
Cherry,  L.C.J.,  and  Dodd,  J.;  Kenny,  J.,  diss.), 
that  in  a  proclamation  under  the  section  the 
area  into  which  importation  is  prohibited  may 
be  limited,  and  that  a  royal  proclamation  pro- 
hibiting the  importation  of  arms,  ammunition 
and  the  component  parts  of  arms,  empty  car- 
tridge-cases, explosives,  and  combustibles  for 
warlike  purposes  into  Ireland,  was  valid  under 
the  authority  of  the  section.  Held  also,  by 
Cherry,  L.C.J.,  and  Dodd,  J.,  that  where  goods 
are  imported  in  violation  of  such  a  proclamation 
the  fact  that  a  customs  officer  who  seizes  the 
goods  causes  or  permits  them  to  be  destroyed 
before  any  legal  proceedings  are  taken,  does  not 
give  the  owner  of  the  goods  any  right  of  action 
against  him.    Hunter  v.  Coleman 

K.  B.,  [1914]  2  I.  R.  372  ;  48  I.  L.  T.  R.  227 
Royal   Arms  —  Unauthorised  user  —  In- 
junction [1914]  1  I.  R.  136 
See  Royal  Arms. 


ARMY.       [1917]  2  L  R.  7  ;   59  I.  L.  T.  R.  197 
See  Military  Service. 


ARRANGEMENT. 

Deed  not  executed  or  registered 

1  N.  I.  J.  R.  173 
See  Local  Government — Disquallflcation. 
7. 

Legal  distribution  among  creditors 

46  I.  L.  T.  R.  226 
See  Bankruptcy— Arrangement.    26. 

Offer  not  "  reasonable  and  proper  " 

48  I.  L.  T.  R.  99 
See  Bankruptcy  -Arrangement.    21 . 

Payment  of  opposing  creditors  in  full 

46 1.  L.  T.  R.  142 
See  Bankruptcy— Arrangement.    5. 

Peculiar  circumstances 

47  I.  L.  T.  R.  17 
See  Bankruptcy— Arrangement.    20. 

. Petition   by    married    woman — Farmer — 

Bankruptcy 

[1905]  2  I.  R.  343  ;   39  I.  L.  T.  R.  97 
See  Bankruptcy — Adjudication.    4. 
See  Case.s  under  Bankruptcy — Arrange- 
ment. 

•  Private — Disqualification  of  guardian 

34  I.  L.  T.  R.  132  ;  1  N.  I.  J.  R.  8 
See  Local  Government — DisqualiOcation. 
19. 
— • —  Wishes  of  creditors — Approval  by  Court 

46 1.  L.  T.  R.  289 
See  Bankruptcy — Arrangement.    38. 

ARRANGING  DEBTOR. 

Proposal  accepted  by  statutory  majority 

of  creditors — Whether  "  reasonable  and 
proper  to  be  executed  under  the 
direction  of  the  Court  " 

[1913]  a  I.  R.  273 
See  Bankruptcy — Arrangement.     1 

Settlement — Limitation    until    insolvency 

or  alienation 
[1905]  1 1.  R.  261  ;  39  I.  L.  T.  R.  100 
See  Settlement — Construction.    15. 

Vesting  of  estate — Staying  action 

[1905]  1 1.  R.  25  ;  39  I.  L.  T.  R.  241 
See  Practice — Staying  Proceedings.    3. 

ARREARS. 

Dividends — Statute  of  Limitations 

[1903]  1  I.  R.  512 
See  Company— Shares.    4. 

Interest — Deficient   security — Teuant-for- 

life  and  remainderman 

[1902]  1 1.  R.  496 
See  Tenant-for-Life  and  Remainderman. 
3. 
— —  Interest — Mortgage — Transfer    with    con- 
currence of  mortgagor 

[1902]  1  I.  R.  471 
See  Mortgage  (General).    52. 

Tithe  rentoharge        [1898]  1  I.  R.  20,  42  ; 

30  I.  L.  T.  R.  109, 114 
See  Tithe  Rentcharge— Liability  to.    6. 
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ARREARS  OF  INTEREST. 

Mortgage— Bonus  [1912]  1  I.  R.  488 

See  Land  Purchase  Acts — Bonus.    30. 

On  charge — Solvency  as  to  income 

[1918]  1  I.  R.  446 
See  Land  Purchase  Acts — Bonus.    41. 

ARREARS   OF   JOINTURE— Interest  on 

[1918]  1  I.  R.  259  ;  52  I.  L.  T.  R.  115 

See  Interest  on  Money.    3. 

ARREARS    OF    MAINTENANCE  —  Lunatic- 
Debt  or  charge         [1913]  1  I.  R.  504  ; 
47  I.  L.  T.  R.  290 
See   Limitations,   Statute    of  —  Personal 
Action.    20. 

ARREARS  OF  RENT. 

[1909]  1  I.  R.  268 

^ee  Will— Words.    7. 

Assessment  of  compensation' — Lands  taken 

under  Defence  Acts     [1899]  2  I.  R.  305 
jSee  Lands  Clauses  Acts — Compensation.  5. 

Due    at    date    of    purchase    agreement — 

Interest  on — Death  of  tenant -for -life 
[1909]  151.  R.  1  7, 164  ;  43  I.  L.  T.  R.  160 
See  Land  Purchase  Acts — Arrears  of  Rent. 
9. 

Included  in  purchase -price — Bonus 

[1907]  1  I.  R.  116, 124  ; 
40  I.  L.  T.  R.  256  ;  41  I.  L.  T.  R.  27 
See  Land  Purchase  Acts — Advance.    4. 

Insolvent  estate  [1913]  1  I.  R.  17 

See  Land  Purchase  Acts — Arrears  of  Rent. 
3. 

Irish  Land  Act,  1903,  s.  24  (8) 

[1908]  1  I.  R.  120, 125  ;  41 1.  L.  T.  R.  234 
See  Land  Purchase  Acts^Arrears  of  Rent. 
2. 

. Judicial    tenants  —  Sale    within    zones — 

Jurisdiction  of  Estates  Commissioners 

[1908]  1  I.  R.  161, 172  ; 

41  I.  L.  T.  R.  194  ;  42  I.  L.  T.  R.  35,  83 

See  Land  Purchase  Acts — Separate  Estate. 

3. 

. Money    lodged    in    Court    under    Lands 

Clauses  Act  for  lessee's  interest 

[1912]  1  I.  R.  498 
See  Lands  Clauses  Acts — Compensation. 
3. 

Paid  by  incoming  tenant- — Fair  rent 

[1901]  1  I.  R.  441  ;  35  I.  L.  T.  R.  185 
See  Land  Law  Acts — Fair  Rent.    21. 
— ■ —  Personal  liability  for,  consent  to  assign- 
ment of  tenancy       [1905]  1  I.  R.  401  ; 
38  I.  L.  T.  R.  173 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    3. 

Promissory   note  —  Purchasing   tenant — 

Evasion  of  statute 

[1908]  2  I.  R.  46  ;  41  I.  L.  T.  R.  201 
See  Land  Purchase  Acts — Arrears  of  Rent. 
7. 

. Redemption  ■ —  Land  Act,   1896,  s.    10 — 

Two  years'  arrears — ^Appropriation 

1  N.  I.  J.  R.  272 
See  Land  Law  Acts — Arrears  of  Rent. 


ARREARS   OF   RENT — continued. 

Sale   by  mortgagee  —  Conditions  —  Land 

Law  (Ireland)  Act,  1896,  s.  16 
[1904]  1  I.  R.  401  ;  38  I.  L.  T.  R.  173 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    3. 

Sale  of  middleman's  estate — Head  rent — 

Interest  on  purchase-money 
[1909]  1  I.  R.  63,  66  ;  43  I.  L.  T.  R.  47 
See  Land  Purchase  Acts— Interest  in  Lieu 
of  Rent. 

Sale  of  tenancy  to  person  who  availed 

himself  of  the  Arrears  of  Rent  Act 

31 1.  L.  T.  486 
See  Land  Law  Acts— Sale  of  Tenancy.    1 1. 

Sale  to  sub-tenant — Land  Law  Acts 

[1910]  2  I.  R.  12 
See   Land  Purchase  Acts  —  Intervening 
Interest. 

Sale  under  Land  Purchase  Acts — Subse- 

quent devise  of  real  estate- — Sum  equi- 
valent to  one  year's  arrears  of  reut^ — 
Whether  payable  to  devisee  or  to 
residuary  legatee  [1915]  1 1.  R.  20 

See  Land  Purchase  Acts — Arrears  of  Rent. 
13. 

Staying  proceedings — Purchasing  tenant — 

Discharged  from  liability  to  vendor — 
Rights  of  third  party  to  arrears — Land 
Law  (Ireland)  Act,  1896,  s.  35 

46  I.  L.  T.  R.  330 
See  Land  Purchase  Acts — Arrears  of  Rent. 
8. 

Vesting  order- — Eentoharge  under  Arrears 

of  Rent  Act  not  merged 

[1900]  2  LR.  556 
See  Land  Purchase  Acts — Arrears  of  Rent. 
10. 

Will  —  Construction . —  Arrears  of  rent — 

Settled  and  unsettled  property 

[1909]  1 1.  R.  268 
Sec  Will— Words.    7. 

ARREARS  OF  RENT  (IRELAND)  ACT,  1882. 

1.  Section    16.]      The     Landlord    and 

Tenant  Act  (Ireland),  1870,  s.  50,  does  not 
apply  to  an  annuity  created  under  the  Arrears 
of  Rent  (Ireland)  Act,  1882,  s.  16,  and,  there- 
fore, the  amount  of  such  arrears  recoverable  is 
not  limited  to  two  years.  Irish  Land  Com- 
mission V.  Stokes  Ex.,  29 1.  L.  T.  31T 

2. Termination    of   tenant's   interest — 

Eviction  for  non-payment  of  rent — Successor  in 
title  of  landlord — Liability  of  landlord  to  pay.J 
In  and  prior  to  1882  the  lands  of  Kilbride,  in 
the  County  of  Wicklow,  were  vested  in  trustees, 
upon  trust  for  Mrs.  M.  for  life,  with  remainder 
as  she  should  appoint.  One  of  the  trustees 
was  J.  S.  M.,  the  husband  of  Mrs.  M.  Iir 
1883,  Q.,  a  tenant  on  the  estate,  and  J.  S.  M. 
obtained  advances  under  the  Arrears  of  Bent 
Act,  and  by  charging  orders,  dated  the  29th 
September,  1883,  these  two  sums  were  charged 
on  the  lands,  and  made  repayable  by  annual 
instalments  for  thirty-five  years.  J.  S.  M.  and 
Mrs.  M.  died,  and  J.  F.  M.,  their  son,  succeeded 
to  the  property  under  an  appointment  from- 
Mrs.  M.    The  tenant  Q.  died  in  1896,  and  was- 
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ARREARS  OF  RENT  (IRELAND)  ACT,  1882— 

continued. 
succeeded  in  the  tenancy  by  L.,  who  was 
ejected  for  non-payment  of  rent  by  J.  F.  M. 
in  1897.  J.  F.  M.  entered  into  possession  of  the 
holding,  portion  of  which  he  let  to  K.,  retaining 
the  residue  in  his  own  hands.  The  tenant  paid 
the  instalments  of  the  annuity  under  the  Arrears 
Act  down  to  the  date  of  the  eviction.  The  Land 
Commission  sued  J.  F.  M.  for  the  instalments 
accrued  since  the  eviction : — Held  (by  Lord 
Ashbourne,  C,  and  Walker  and  Holmes,  L.JJ., 
diss.  FitzGibbon,  L.J.),  that  J.  F.  M.  was 
liable.     Irish,  Land  Commission  v.  Moore 

App.,  [1902]  2  I.  R.  27  ;  35  I.  L.  T.  R.  177 

ARREST. 

Escape.]  M.  having  obtained  a  writ  of 
habeas  corpus,  directed  to  the  Marshal  of  the 
Marshalsea  and  to  the  Sheriff  of  D.,  the  Marshal 
returned  that  M.  had  been  handed  over  to  him, 
under  a  writ  of  co.  sa.,  by  the  Sheriff  of  D., 
and  had  been  in  his  custody  since ;  that  while 
in  such  custody  a  Judge  of  the  Bankruptcy  and 
Insolvency  Court  had  required  the  production 
of  M.  as  a  witness  in  that  Court ;  that  he  was 
brought  up  on  two  occasions,  in  the  Marshal's 
custody,  without  the  knowledge  or  consent  of 
the  Sheriff,  and  was  again  brought  back  to  the 
Marshalsea.  On  the  second  occasion  M.  refused 
to  return  with  the  Marshal,  but  was  compelled 
to  do  so  : — Held,  that  those  facts  did  not  con- 
stitute an  escape  ;  and  that,  accordingly,  he  was 
still  in  the  lawful  custody  of  the  Marshal.  In  re 
Moylan  Q.  B.,  [1865]  17  I.  C.  L.  R.  674 

Contempt  of  Court — Petty  Sessions 

[1894]  2  I.  R.  351 
See  Justices — Jurisdiction  (Petty  Sessions). 
25. 

Limitation  of  power  to — Railway  by-laws 

17  I.  C.  L.  R.  103 
See  Railway  By-laws.    1. 

Of  privately  owned  vessel  requisitioned  by 

foreign  Government     [1918]  2  I.  R.  78 
See  Admiralty. 

ARREST  (DEBTORS  ACT). 

1. Committal  order — Evidence  of  means — 

Receipt  of  large  sum  by  defendant.']  In  order  to 
get  a  committal  order  against  a  debtor  the 
plaintiff  must  prove  that  he  has  means  to  pay 
at  the  date  of  the  instalment  order,  and  the  fact 
that  six  months  previously  he  received  a  large 
sum  of  money  is  not  of  itself  sufficient  proof  of 
means.     Cwry  v.  M^  Elvanna 

Cir.  Cas.,  Cherry,  L.J.,  44  I.  L.  T.  R.  108 

2.  - — ■  Committal  order— Or.  XLIV.,  r.  4— 
Several  instalments  in  arrear — Costs  of  committal 
order — Sheriff  s  fees.]  A  committal  order,  where 
the  defendant  has  made  default  in  paying 
instalments  to  be  paid  by  him  to  the  plaintiff 
in  discharge  of  a  judgment  debt,  should,  as  a 
general  rule,  be  made  for  a  single  instalment, 
even  though  several  instalments  are  in  arrear. 
The  Court  has  power,  in  its  discretion,  to  make 
the  payment  of  the  costs  as  well  as  of  the  iu- 


ARREST  (DEBTORS  ACT)— continued. 
stalment  a  condition  of  the  debtor's  discharge 
from  prison.  Smith  v.  Hamilton  (33  I.  L.  T.  R. 
91)  overruled  on  this  point.  Semible,  the  pay- 
ment by  the  debtor  of  the  Sheriff's  fees  for 
executing  the  committal  order  should  not  be 
made  a  condition  of  the  debtor's  discharge, 
il/'  Taggart  v.  Howard 

App.,  [1903]  2  I.  R.  557  ;  37  I.  L.  T.  R.  39  ; 
3  N.  I.  J.  R.  142 

3. Death    of    plaintiff.]       Where    the 

orignal  plaintiff  was  dead,  but  the  original 
decree  had  been  renewed  in  the  name  of  the 
administratrix,  and  all  the  instalments  on  foot 
of  the  order  had  become  due  before  the  plain- 
tiff's death  : — Held,  that  a  committal  order  could 
be  granted.     Condon  v.  Sadlier 

Co.  Ct.,  31 1.  L.  T.  139 

4.  — —  Evidence  of  means.]  Plaintiff  appealed 
from  a  D.  "W.*  P.  in  the  Court  below  of  an 
application  for  a  committal  order  for  £5  6s.  9d. 
being  for  several  instalments  of  debt  due  him 
by  defendant,  a  dispensary  doctor.  It  was  con- 
tended for  the  defence  that  a  committal  order 
could  not  be  applied  for  on  more  than  one 
instalment,  and  that  the  sole  evidence  of  defen- 
dant's means  was  hearsay  : — Held,  hearsay  was 
good  evidence,  especially  of  the  income  of  a 
dispensary  doctor.  An  order  made  for  payment 
by  two  instalments,  or  in  default  committed  for 
six  weeks.    Johnson  v.  Sandiford 

Cir.  Cas.,  Murphy,  J.,  31  I.  L.  T.  392 

5.  Infant — Committal    order  —  Damages 

for  tort.]  When  damages  have  been  recovered 
against  an  infant  for  a  tort  committed  by  him, 
the  infant,  if  he  has  means  to  pay,  may  be 
committed  under  the  Debtors  Act  for  default 
in  payment  of  an  instalment  order  in  respect 
of  said  damages.  Semble,  a  person  cannot  be 
committed  under  the  Debtors  Act  for  default 
in  payment  of  the  costs  of  the  previous  pro- 
ceedings.    Smith  V.  Hamilton 

Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  91 

6.  Instalment  order.]  Where  an  instal- 
ment order  was  entered  on  the  form  of  a"  Decree 
payable  by  instalments,"  and  not  on  a  form  of 
"  Order  for  instalments  under  the  Debtors  Act," 
the  defendant,  being  committed  for  non-payment 
of  such  instalments,  appealed : — Held,  that  the 
decree  for  instalments  should  be  treated  as  an 
Order  for  instalments  under  the  Debtors  Act. 
Seabroke  v.  Byrne     Palles,  C.B.,  29  I.  L.  T.  128 

7. Instalment  order — Bill  of  costs  due  by 

plaintiff  assigned  to  defendant.]  Upon  an  appli- 
cation for  an  order  for  payment  of  instalment 
under  section  6  of  the  Debtors  Act,  1872,  the 
defendant  put  in  an  affidavit  to  the  effect  that 
he  was  the  assignee  of  a  judgment  debt  due  by 
plaintiff  for  costs  out  of  another  decided  action 
The  bill  of  costs  had  been  only  partially  taxed, 
but  the  amount  already  allowed  on  taxation 
exceeded  the  sum  due  by  the  defendant  to  the 
plaintiff.  Order  refused.  Kennedy  v.  Gonnick 
K.  B.,  46  I.  L.  T.  R.  67 

8.  Officer  in  the  army — Order  to  pay 

judgment  debt  by  instalments — Default  in  pay' 
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ARREST  (DEBTORS  KCT)— continued, 
ment  of  instalment— Committal  order — Public 
policy.]  A  committal  order  for  default  in  pay- 
ment of  an  instalment  of  a  judgment  debt 
ordered  to  be  paid  by  the  judgment  debtor  by 
instalments  will  be  granted  against  the  debtor, 
though  he  is  an  officer  in  the  army,  and  the 
only  income  of  which  he  is  proved  to  be  in 
receipt  is  his  pay  as  such  officer.  Hamilton  v. 
Coningham  K.  B.,  App.,  [1903]  2  I.  R.  564,  569  ; 

3  N.  I.  J.  R.  209 

S'fib  nom.  Hamilton  &  Co.  v.  Conyngham. 

9.  Pension — Prison,  governor — Committal 

order.]  Orders  for  the  payment  of  debt  by 
instalments,  and  of  committal  for  non-payment, 
are  applicable  to  prison  officers  on  pensions, 
though  their  pensions  are  not  assignable  or 
chargeable  with  their  debts  or  other  liabilities. 
Blair  v.  Coghlan 

Go.  Ct.,  App.,  Madden,  J.,  33  I.  L.  T.  R.  20 

10. Twice  for  same  debt.]     Where  a 

person  has  once  been  committed  for  the  whole 
of  a  debt  he  cannot  be  again  committed  for 
same.     Anon.  Co.  Ct.,  30  I.  L.  T.  37 

ARSON. 

■ Burning  heather — 10  Wm.  III.,  c.  8.  s.  7 

[1910]  2  I.  R.  29  ;  44  I.  h.  T.  R.  5 
See  Malicious  Injury.    15. 
■ Premises  burned  by  mortgagor  in  posses- 
sion [1909]  2  I.  R.  674  ; 
43  I.  L.  T.  R.  178 
iSee  Malicious  Injury.    58. 

ARTICLES  OF  ASSOCIATION. 

• Lien  of  company  on  shares — ^Notice    of 

equitable  rights  [1896]  1  I.  R.  532,  571 ; 
30  I.  L.  T.  R.  117,  120 
See  Company — Shares.    3. 
■ Restriction    on    transfer    of    shares — Pre- 
emption [1904]  2  I.  R.  644  ; 
[1905]  2  I.  R.  218  ;    38  I.  L.  T.  R.  117 
See  Revenue — Estate  Duty.    17. 

Transfer  of  shares — Power  of  directors  to 

refuse  [1909]  1  I.  R.  179  ; 

43  I.  L.  T.  R.  121 
See  Company — Shares.    5. 

ARTICLES  OF  SETTLEMENT— Limitations  to 
children  [1905]  1 1.  R.  465 

See  Executory  Settlement. 

ARTIFICIAL  WATERCOURSE. 

Prescription  [1900]  2  I.  R.  325,  340; 

30  I.  L.  T.  R.  436 

See  Easement.     14. 

Prescription  [1898]  2  I.  R.  532  ; 

[1900]  2  L  R.  664 
See  Easement.    2. 

ARTIZANS'  DWELLINGS— Letting  free  of  rates 
[1911]  2  I.  R.  190  ;  45  I.  L.  T.  R.  128 
See  Parliament — Franchise.    49. 

ASCERTAINMENT    OF    CLASS— TIME    FOR. 
[1911]  1  I.  R.  405,  410  ;  45  I.  L.  T.  R.  224 

See  Will— Class.    9. 


ASSAULT. 

1.  Action  for  damages — Criminal  prose- 
cution— Estoppel.]  In  an  action  brought  against, 
the  defendant  for  damages  sustained  by  plain 
tia  by  reason  of  his  having  been  stabbed  :— 
Held,  that  the  fact  that  the  defendant  had  been 
previously  fined  £2  by  the  magistrates  at  Petty 
Sessions  for  the  same  assault  in  a  criminal  suit, 
in  which  the  R.  I.  C.  were  complainants,  was- 
no  bar  to  the  civil  action.  Decree  given. 
Higgins  v.  Mahony  Co.  Ct.,'_31 1.  L.  T.  ISg' 

2. Action    for    damages — Summons — 

"  Dismiss  "  no  bar  to  civil  proceedings — 24  <fc  25 
Vict.,  c.  100,  s.  45.]  Where  a  summons  has  been 
brought  at  Petty  Sessions  for  assault,  and  an 
order  made  certifying  that  the  summons  was- 
"  dismissed,"  this  is  no  bar  to  subsequent  civil 
proceedings.  "  Dismissed"  is  no  order  in  law. 
Donnelly  v.  Ingram 

Cir.  Cas.,  Palles,  C.B.,  31 1.  L.  T.  R,  139 

3. Self-defence — Sufficiency       of       the 

evidence.]  Where,  at  a  race  meeting,  a. 
quarrel  as  to  the  amount  of  a  bet  had 
arisen  between  the  plaintiff  and  the  defen- 
dant (who  was  a  bookmaker),  and  the  defen- 
dant had  struck  the  plaintiff,  and  evidence 
was  given  at  the  trial  of  an  action  for 
assault  that  in  the  quarrel  the  plaintiff  had 
called  the  defendant  opprobrious  names  and 
stood  opposite  to  him  in  a  "  fighting  attitude  ": — 
Held  (reversing  the  Queen's  Bench  Division), 
that  the  judgment  at  the  original  trial  for  the' 
defendant  on  the  ground  of  self-defence  must  be 
upheld;  the  jury  under  the  direction  of  the  judge 
tto  whose  charge  no  exception  was  taken),  being 
the  sole  judges  as  to  the  construction  to  be  put 
upon  the  words  "  fighting  attitude."  Grealy  v. 
Casey  App.,  1  N.  I.  J.  R.  84, 121 

4. Sub-Inspector  of  Constabulary— ^c()o»!. 

for    assault.]      The    defendant    pleaded    that 
he    was    a    Sub-inspector    of    Constabulary  i 
that  plaintiff  went  through  the  street  wearing 
a      party      emblem,      the      wearing      whereof 
was     calculated     and     tended     to     provoke 
animosity ;  that  a  crowd  followed,  threatening 
her,     and    on    the    refusal    of    the    plaintiff 
to   remove  the   said   emblem,   the  defendant, 
"  as  such  Sub-inspector,  in  order  to  preserve  the 
public  peace,  which  was  likely  to  be  broken  in 
consequence  of  the  said  conduct  of  the  plaintiff,, 
and   to   protect   the   plaintiff   from   the   said 
threatened  violence,  and  which  violence  the  said 
several  persons  who  were  provoked  by  the  con- 
duct of  the  plaintiff,  in  consequence  of  the  said 
conduct,  were  likely  to  inflict  on  the  plaintiff, 
and  in  order  to  restore  order  and  tranquillity 
in  said  town,  then  gently  and  quietly,  and  neces- 
sarily and  unavoidably  removed  said  emblem 
from  the  plaintiff,"  &o.     Demurrer  thereto : — 
Held  (dubitante  Fitzgerald,  J.),  overruling  de- 
murrer, that  the  defence  was  good.    Humphries 
V.  Connor  Q.  B.,  [1864]  17  I.  C.  L.  R.  1 

Action  against  Justice  of  the  Peace-;-Aot& 

done  in  execution  of  authority — Juris- 
diction 17  I.  C.  L.  R.  3» 
See  False  Imprisonment.    1, 
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ASSAULT — continued. 

Action  against  master  for  assault  com- 

mitted by  servant     35  I.  L.  T.  R.  112  ; 
1  N.  I.  J.  R.  199,  232 
See  Master  and  Servant — Master's  Lia- 
bility.    12. 

Action  of— Remitting        29  L  L.  T.  R  97 

See  Practice— Remitting.    64. 

Gvil  action  for  48  I.  L.  T.  R.  305 

See  Estoppel.     1. 

Criminal  charge — Civil  action  pending — 

Adjournment  [1909]  2  I.  R.  400  ; 

43  I.  L.  T.  R.  72 

See    Justices — Pract'ce   (Petty  Sessions). 

7. 

Cutting  of  liair  in  infirmary — Remitting 

36  I.  L.  T.  R.  233 
See  Practice — Remitting.    37. 

False  imprisonment — Master  and  servant 

[1903]  2 1.  R.  589,  623  ; 
3  N.  I.  J.  R.  195 
See  Master  and  Servant — Master's  Lia- 
bility.    13. 

Judgment  by  default — £5  paid  into  Court 

on  first  count — Verdict  for  £1  On  second 
count— Costs  17  I.  C.  L.  R.  195 

See  Practice — Costs.    11. 

Matter  of  aggravation — Complaint 

[190S]  2  I.  R.  510 
See  Justices — Jurisdiction  (Petty  Sessions). 
12. 

•  Refusal   to   prosecute — Sureties   of   good 

behaviour  [1912]  2  I.  R.  64 
See  Justices — Jurisdiction  (Petty  Sessions). 
123. 
Summary     jurisdiction — Complaint — Con- 
dition precedent         35  I.  L.  T.  R.  156 
See  Justices — Jurisdiction  (Petty  Sessions). 
9. 

Summons — Evidence         heard — Adjourn- 

ment —  Withdrawal  of  summons.  — 
Court  differently  constituted — Dismiss 
on  the  merits  46  I.  L.  T.  R.  199 

See  Justices — Jurisdiction  (Petty  Sessions). 
51. 

ASSENT— Executor  [1896]  1  I.  R.  401 

See  Executor — Powers.    1. 

ASSENTING       CREDITOR  —  Arrangement  — 
Failure  to  pay  composition 

[1896]  2  I.  R.  136,  166 
See  Bankruptcy — Arrangement.    34. 

ASSESSMENT— Buildings— Valuation 

[1907]  2  I.  R.  112 
See  Poor  Rate — Procedure.    1. 

ASSESSMENT      OF       DAMAGE  —  Continuing 
damage— Support       46  I.  L.  T.  R.  221 
See  Easement.    5. 

ASSESSOR — Nautical — Remuneration 

[1917]  2  I.  R.  406,  412 
See  Admiralty— Salvage. 

ASSESSOR'S  REPORT— Evidence— Fair  rent 
[1917]  1  I.  R.  145 
See  Land  Law  Acts— Character  of  Holding. 
110. 


ASSETS. 

Administration  of  real  and  personal  estate 

— Order  of  application  in  payment  of 
debts — Freehold  registered  land 

[1916]  1  I.  R.  359 
See  Land  Registry.    24. 

Business  carried  on  by  manager  appointed 

by  Court — Right  of  trade  creditors  to 
payment  out  of  general  assets — Fund 
carried  to  separate  credit 

[1915]  1  I.  R.  1 
See  Executor — General.    2. 

Deficiency — Annuity  determinable  on  re- 

I  marriage — Duration — Valuation 

I  [1915]  1  I.  R.  39 

j  See  Annuity.    4. 

Donatio    mortis  causa — Not  for  payment 

j  of  administration —Costs 

I  [1917]  1  I.  R.  312  ;  51 1.  L.  T.  R.  60 

I  See  Administration — Action.     1. 

ASSETS    QUANDO— Motion    for    judgment— 
Plene  administravit — Costs 

[1896]  2  I.  R.  267 
See  Practice — Judgment.    54. 

ASSIGNEE — Fee-farm  grant — Grantees  holding 
in  severalty — Joint  and  several  cove- 
nant    by     grantees     for     payment — 
LiabiUty  of  assignee  of  one  of  grantees 
[1914]  2  I.  R.  411 
See  Covenant. 

ASSIGNEE  OF  LEASE— Covenant  running  virith 
land  [1909]  2  I.  R.  58  ; 

43  I.  L.  T.  R.  255 
See  Landlord  and  Tenant — Lease.    29. 

ASSIGNEES    IN    BANKRUPTCY— Vesting    of 

estate — Equitable  interest  in  leaseholds 
[1099]  1  L  R.  334 
See  Bankruptcy — ^Vesting.    3. 

ASSIGNMENT. 

1.  Chose    in    action — Notice — Right    to 

sue — Equitable  assignment — Judicature  Act 
(Ireland),  1877  (40  cfc  41  Vict.,  c.  57),  «.  28  (6)— 
Trading  with  the  Enemy  Amendment  Act,  1914 
(5  Geo.  v.,  c.  12),  s.  6.]  An  Austrian  firm  was 
indebted  to  a  London  firm  in  the  sum  of  £3,101 
at  the  commencement  of  the  war  between  Great 
Britain  and  Austria.  On  September  25th,  1914, 
the  Austrian  firm  wrote  a  letter  purporting  to 
be  an  assignment  to  the  London  firm  of  a  debt 
of  £518  due  to  them  by  B.,  the  deceased,  whose 
estate  was  being  administered.  That  letter  con- 
tained an  enclosure  signed  by  the  Austrian  firm 
addressed  to  B.,  amounting  to  a  notice  of  assign- 
ment of  the  debt.  That  enclosure  was  kept  by 
the  London  firm  till  the  following  December, 
when  they  forwarded  it  to  B.  : — Held,  that  as 
the  transaction  of  25th  September,  1914, 
amounted  to  a  valid  equitable  assignment  of  a 
chose  in  action  for  valuable  consideration,  it  was 
not  illegal  as  contravening  section  6  of  the 
Trading  with  the  Enemy  Amendment  Act,  1914 
(5  Geo.  v.,  c.  12),  and  that  the  fact  that  the 
London  firm  had  no  right  to  sue  in  their  own 
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ASSIGNMENT- 

name  till  December  did  not  prevent  them  from 
proving  against  the  eatate  of  B.  for  the  debt 
due  by  him  to  the  Austrian  firm.  Section  28 
of  the  Judicature  Act,  1877,  does  not  affect  the 
right  of  an  equitable  assignee  of  a  chose  in  action, 
but  merely  affects  the  procedure  enabling  an 
assignee  to  sue  in  his  own  name  at  law.  Grundy 
V  Broadbent       O'Connor,  J.,  [1918]  1  I.  R.  433 

2. Jointure   and   portions   charged   on 

lands — Postponement  of  jointure  in  favour  of 
mortgagee  of  portion — Intervening  portion — 
Priorities.']  Lands  were  subject  to  a.  jointure, 
and,  as  a  next  charge,  to  a  sum  for  portions. 
The  second  appointee  in  date  of  part  of  the 
portion-money  mortgaged  his  share,  and  the 
jointress  postponed  her  jointure  in  favour  of  the 
mortgagee  : — Held,  that  the  postponement  was 
to  be  treated  as  an  equitable  assignment,  and 
that  the  jointress  had  not  thereby  postponed 
her  jointure  to  the  first  appointee's  share. 
Bights  and  priorities  of  the  parties  considered. 
In  re  Armstrong  V.-C,  [1895]  1  I.  R.  87 

3. Part  of  debt — Right  of  assignee  to  sue — 

Equitable  assignment — Supreme  Court  of  Judi- 
cature Act  (Ireland),  1877  (40  <fe  41  Vict,  u.  57), 
«.  28  (6),  3.  27  (4).]  An  assignment  of  part  of 
a  debt  is  not  within  section  28  (6)  of  the  Judi- 
cature Act  (Ireland),  1877.  Opinion  of  Bray,  J., 
in  Forster  v.  Baker  ([1910]  2  K.  B.  636)  con- 
curred in.  Decision  of  Darling,  J.,  in  Skipper 
and  Tucker  v.  Holloway  and  Hotoard  ([1910] 
2  K.  B.  6.30),  dissented  from.  But  the  assignee 
of  part  of  a  debt  may  maintain  a  Common  Law 
action  in  respect  of  such  part,  where  all  persons 
interested  in  the  debt  or  in  resisting  it  are  parties 
to  the  action.  Conlan  v.  Carlow  County  Council ; 
O'Neill  and  Byrne 

K.  B.,  [1912]  2 1.  R.  535  ;  46 1.  L.  T.  R.  183. 

■ Chose  in  action  [1912]  1  L  R.  32,  278; 

46  I.  L.  T.  R.  137 

See  Deposit  Receipt. 

' Chose  in  action — Notice — Priority 

[1906]  2  I.  R.  215  ;  40  L  L.  T.  R.  30 

See  Practice — Receiver.    8. 

County  Court  decree — Right  of  assignee 

to  recover  amount  of 

34  L  L.  T.  R.  175 
See  County  Court — Decree.    2. 

Fund  subject  to  solicitor's  lien — Charging 

order  [1904]  2  L  R.  44  ; 

4  N.  I.  J.  R.  6 
See  Solicitor — Lien.    8. 

Game  rights — Permission   by  assignor  to 

kill  same — Poaching  46  I.  L.  T.  R.  240 
See  Game.    2. 

Guarantee  for  rent  40  I.  L.  T.  R.  31 

See  Landlord  and  Tenant — Rent.     12. 

Judgment — Enrolment   [1895]  2  I.  R.  39  ; 

29  I.  L.  T.  R.  97 
See  Judgment.    2. 

Lease — Covenant  against  sub-letting 

[1899]  1  I.  R.  113. 118 
See  Landlord  and  Tenant — Lease.    1 2, 

Lease — Covenant  to  renew 

[1906]  1  I.  R.  501 
See  Landlord  and  Tenant — Lease.    27. 


ASSIGNMENT — continued 

Lessor's  interest — Covenant  to  make  street 

■—Breach  [1896]  2  L  R.  247  ; 

29  I.  L.  T.  262 
See  Landlord  and  Tenant— Lease.    17. 

Licensed  premises — Transfer  of  licence — 

Ke-aasignment  [1904]  2  I.  R.  298  ; 

33  I.  L.  T.  R.  92  ;  4  N.  I.  J.  R.  115 
See  Licensing  Acts— Transfer.    5. 

Salary  of  petty  sessions  clerk 

[1904]  2 1  R.  69  ;  4  N.  I.  J.  R.  13 
See  Practice — Receiver.    10. 

Share  in  default  of  appointment — Release 

of  and  subsequent  exercise  of  power 

[1899]  1 1. R.  167 
See  Settlement — Construction.    16. 

Shares  in    public    company — Refusal    to 

register  [1899]  1  L  R.  252 

See  Company — Shares.    1. 

Tenancy  [1897]  2  I.  R.  39,  477  ; 

31  L  L.  T.  R.  28,  93 
See  Landlord  and  Tenant — Lease.    14. 

Tenancy  [1897]  2  I.  R.  35  ; 

30  I.  L.  T.  R.  169 
See  Land  Law  Acts— Sale  ol  Tenancy.    2.5. 
See  Cases  under  Landlord  and  Tenant — 
Assignment. 

Tenancy — Refusal  of  tenant  to  execute 

33  I.  L.  T.  R.  71 
See  Land  Law  Acts — Sale  of  Tenancy.    19. 

ASSISTANT   COUNTY    SURVEYOR— Qualifica- 
tions for  appointment — Examination 
36  L  L.  T.  R.  82 
See  Local  Government — Existing  Officer. 
1. 

ASSIZES. 

Judge  of — Jurisdiction — Rating  appeal 

46  I.  L.  T.  R.  82 
See  Local  Government — Rates.    28. 

Trial  at  [1912]  1  I.  R.  398 

See  Practice — Transfer  of  Action.    22. 

ASSOCIATION— Member  suing 

47  I.  L.  T.  R.  266 
See  Defamation — Libel.     1. 

ASYLUM 

48  I.  L.  T.  R.  103 
See  District  Lunatic  Asylum.    1. 

ASYLUM  OFFICERS— Superannuation 

[1916]  2  I.  R.  184  ;  49  I.  L.  T.  R.  239 
See  Local  Government — Asylum  OfQcers. 

ATTACHMENT. 

See  Contempt  of  Court. 

Chancery  Division — Indorsement  on  order 

[1910]  1  I.  R.  91 
See  Practice — Attachment.    1. 

Contempt — Arrangement 

[19061  2  I  R.  452  ;  40  I.  L.  T.  R.  178 
See  Bankruptcy— Arrangement.    32. 

Contempt  of  Court — Motion  to  attach 

46  I.  L.  T.  R.  308 
See  Defamation — Libel.    2. 
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ATTACHMENT— coniiwed. 

Contempt   of   Court — Order   of   Court  of 

first  instance  reversed  by  Court  of 
Appeal — Jurisdiction  of  Court  of  first 
instance  to  enforce  by  attachment 
order  of  Court  of  Appeal 

[1914]  1  I.  R.  30,  32 
See  Practice — Attachment.    2. 

Disobedience  to  injunction 

[1911]  1  I.  R.  402  ;  45  I.  L.  T.  R.  176 
See  Practice — Attachment.    3. 

Not  available  to  enforce  payment  of  debt 

in  administration  suit 

38  I.  L.  T.  R.  251 
See  Executor — Actions.    15. 

ATTACHMENT  OF  DEBTS. 

See  Cases  under  Practice — Garnishee. 
Practice — Receiver. 

Absolute  garnishee  order — Mistake —  Sett- 

ing aside  order  [1914]  2  I.  R.  63  ; 

47  I.  L.  T.  R.  299 
See  Practice — Garnishee.    12. 

Debts — Judgment — Mortgage  of  equity  of 

redemption  [1896]  2  I.  R.  445,  453 

See  Mortgage  (General).    33. 

Inclusion  of  several  small  debts  in  our  order 

16  I.  C.  L.  R.,  App.  xxil. 
See  Practice — Garnishee.    13. 

Non-lodgment  of  certified  balance— Fidu-    i 

ciary   relation  [1894]  1  I.  R.  63    ■ 

See  Practice — Attachment.    4.  j 

' —  Practice,  Land  Judge — Motion  on  notice       j 

[1897]  1  I.  R.  316    ! 

See  Land  Judges'  Couft— Practice.    5.        j 

Writ  of — Sheriff's  fees — Non  est  inventus    [ 

[1897]  1 1.  R.  451, 455  ;  31 1.  L.  T.  R.  94, 95    \ 

See  Sheriff.    22.  \ 

ATTENDANCE. 

Of  country  solicitor  as  witness  at  trial  in   i 

Dubhn— Costs         [1901]  2 1.  R.  645  ;    i 

1  N.  I.  J.  R.  62    1 

<See  Solicitor— Bill  of  Costs.    89.  i 

Of  country  soUcitor  in   Dubhn — Costs —    I 

Taxation  I 

•See  Solicitor— Bill  of  Costs.     105,  106.         \ 

Solicitor's  —  Costs  of      31  I.  L.  T.  R.  151    I 

/See  Solicitor— Bill  of  Costs.    81.  j 

Witnesses— Costs  [1895]  2  I.  R.  454  ;    1 

29  I.  L.  T.  317    I 
See  Solicitor— Bill  of  Costs.    35.  j 

ATTENDANCE  ORDER.  j 

48  I.  L.  T.  R.  34,  44  ;   [1914]  2  I.  R.  59 
-See  Justices— Jurisdiction  (Petty  Sessions),   i 

a.  I 

Irish  Education  Act,  1892 — Form  of  order    j 

[1914]  2  I.  R.  59    ! 
<See  Schools.  I 

ATTESTATION. 

Acknowledgment  by  testator  in  presence 

of  witness  49  I.  L.  T.  R.  86    | 

See  Will — Attestation.     1.  I 

Of  will  by  legatee 

[1911]  1  I.  R.  137, 143 ;  45  I.  L.  T.  R.  44 
<See  Will — Acceleration. 


ATTESTATION— coaJimued. 

Of  Will — Presumption  of — Conflicting  evi- 

dence 1  N.  I.  J.  R.  7 

See  Will— Attestation.    3. 

WiU — Several    papers    pinned    together, 

signature  and  attestation  clause  placed 
first  [1905]  2  I.  R.  612  ; 

39  I.  L.  T.  204 
iSee  Probate  (and    Administration) — Ex- 
ecution ot  Will.    8. 
— —  Will — Witness    beneficiary    under    secret 
trust  [1905]  1  I.  R.  51  ; 

38  I.  L.  T.  R.  252  ;    5  N.  I.  J.  R.  9 
<See  Secret  Trust.    2. 
— —  Witnesses  signing  at  different  times 

49  I.  L.  T.  R.  263 
-Sec  Will— Attestation.    6. 

ATTESTING    WITNESS— Contradictory    state- 
ments by  attesting  witness  to  will 

[1913]  1  I.  R.  31,  216 
See  Will— Attestation.    2. 

ATTORNEY. 

— —  Negligence — £10  damages — Costs 

16  I.  C.  L.  R.  App.  xii 

See  Practice — Costs.    4. 
Power  of— Costs  of  [1902]  1  I.  R.  157 

See  Lands  Clauses  Acts — Costs.    4. 

ATTORNEY-GENERAL. 

Action  on  behalf  of  the  publio — Obstruc- 

tion to  highway        [1902]  1  I.  R.  13  ; 
2  N.  I.  J.  R.  33 
-Sec  Highway.    16. 

Information — Relator — Suing  in  person 

[1910]  1  I.  R.  325 
-Sec  Practice — Relator. 

Joinder   of — Labourers   Acts — Action   by 

agricultural     labourer  not   given   pre- 
ference in  letting  of  cottage 

[1914]  1  L  R.  16 
-See  Labourers  (Ireland)  Acts.    33. 

Joinder  of — Necessary  for 

[1913]  1  I.  R.  63,  193  ;  47  I.  L.  T.  R.  51,  53 
-See  Local  Government — Roads.    5. 

Liability  of  Crown  for  costs  where  action 

is  in  name  of  [1902]  1  I.  R.  63  ; 

36  I.  L.  T.  R.  17  ;  2  N.  I.  J.  R.  92 
-See  Practice — Costs.    34. 

Made  defendant  48  I.  L.  T.  R.  204 

-See  Practice — Parties.    1. 

Party  to  Civil  Bill  30  I.  L.  T.  R.  151 

-Sec  County  Court — Practice.    43. 

•  Party  to  action  to  restrain  unlawful  uses 

of  workhouse  buildings 
37  I.  L.  T.  R.  41  ;    3   N.  I.   J.    R.    38 
-See  Poor  Law — Buildings. 

ATTORNEY'S  BOOK— Entries  in  deceased 
attorney's  books — Debtor  and  creditor 
account  17  I.  C.  L.  R.  792 

-See  Evidence.    6. 

AUCTIONEER. 

1.  Bogus  bids — Specific    performance — 

Consent  —  Subsequent  action  of  deceit — Liability 
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ADCT  lONEER  —continued, 
of  agent  —  Estoppel  —  Damages  —  Costs  of 
prior  action.']  An  auctioneer  misrepresented 
to  a  purchaser  certain  bogus  bids  as  genuine, 
whereby  the  purchaser  was  induced  to 
give  an  inflated  price  for  a  farm.  Shortly 
after  the  sale  the  purchaser  suspected  the  fraud 
and  refused  to  complete,  whereupon  the  vendor 
sued  him  for  specific  performance.  The  pur- 
chaser having  no  proof  of  the  fraud  entered  into 
a  consent  settling  the  action  by  which  the  price 
of  the  farm  was  reduced  by  £55,  and  each  party 
bore  his  own  costs  of  the  action.  The.  purchaser 
subsequently  repudiated  the  consent  on  another 
ground,  but  took  no  further  step  in  regard  to 
the  farm.  He  then  sued  the  auctioneer  in 
deceit,  and  the  auctioneer  admitted  the  fraud- 
ulent bids  : — Held — (1)  that,  as  the  auctioneer 
was  no  party  to  the  former  action,  the  consent 
furnished  no  defence  as  regards  him,  and  the 
pfaintifi  could  prove  damage  not  in  fact  com- 
pensated under  the  consent ;  (2)  and  that  the 
costs  of  the  action  for  specific  performance  were 
recoverable  against  the  defendant  in  this  action 
as  damages  caused  by  this  decision.  Ingram  v. 
GilUn   Cir.  Cas.,  Cherry,  L.J.,  44  I.  L.  T.  R.  103 

2.  Fees — Abortive  sale — Failure  to  make 

title — Recovery  of  auction  fees.]  A  house  and  pre- 
mises were  put  up  for  sale  by  public  auction,  but 
no  sale  was  effected.  Subsequently  a  sale  by 
private  treaty  was  made  and  the  original  con- 
ditions of  sale  were  signed  by  the  purchaser. 
The  purchaser  paid  the  auctioneer  the  auction 
fees  provided  for  by  the  conditions  of  sale.  The 
purchase  subsequently  fell  through  owing  to 
the  vendor's  inability  to  get  certain  mortgagees 
to  join  in  the  sale  : — Held,  that  the  purchaser 
was  not  entitled  to  recover  the  auction  fees 
paid  by  him  to  the  auctioneer.  M'Nulty  v. 
Hanratty  Campbell,  C.J.,  52  I.  L.  T.  R.  43 

3.  Fees — /  0  U  given  by  purchaser  for 

fees — Right  to  recover  an  10  U  in  event  of  sale  fall- 
ing through.]  Where  a  purchaser  at  an  auction 
is,  under  the  conditions  of  sale,  liable  to  pay 
auction  fees,  and  gives  to  the  auctioneer  an 
I  0  U  for  the  amount  of  such  fees,  the  auctioneer 
can,  even  if  the  sale  subsequently  falls  through 
by  reason  of  the  vendor's  failure  to  make  title, 
recover  against  such  purchaser  the  amount  of 
the  I  0  U  as  due  on  an  account  stated.  Gillen 
V.  Gibson    Cir.  Cas.,  Gibson,  J.,  44  I.  L.  T.  R.  17 

4. Fees — Promissory  note  signed  by  pur- 
chaser to~payJees — Auctioneer's  right  to  recover.] 
Certain  laud  was  knocked  down  to  the  defen- 
dant at  an  auction  by  the  plaintiff,  the  auc- 
tioneer. The  defendant  gave  the  vendor  a  pro- 
missory note  for  the  deposit  and  gave  the  plain- 
tiff another  note  for  his  fees  as  auctioneer  under 
the  conditions  of  sale.  The  vendor  issued  a  writ 
for  the  amount  of  the  note  given  to  him,  and  the 
action  was  compromised  on  the  terms  that  the 
purchaser  was  to  pay  the  vendor  his  costs,  and 
the  vendor  was  to  cancel  the  note  given  him. 
In  an  action  by  the  auctioneer  on  his  note  a 
judgment  was  entered  for  him  for  the  full  sum. 
A  motion  was  brought  that  the  judgment  be 
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changed  into  a  judgment  for  the  defendant  on 
the  ground  that  there  was  no  sale,  and  that  as; 
the  auctioneer  could  not  have  directly  recovered 
his  fees  from  the  purchaser  there  was  no  con- 
sideration for  the  note  : — Held,  that  there  wa& 
sufficient  consideration  and  that  the  auctioneer 
could  recover.  Cherry  v.  Anderson  (I.  R.  10 
C.  L.  204)  distinguished.  Montgomery  v. 
Fleming  K.  B.,  39  I.  L.  T.  R.  229 

5.  Fees — Refusal  of  vendor  to  complete: 

sale — Advertisements.]  An  auctioneer  sold  land 
for  a  vendor  on  the  terms  that  the  purchasers  were- 
to  pay  5»per  cent,  commission,  and  did  all  that 
lay  upon  him  to  do,  but  the  vendor  wrongfully 
refused  to  complete  the  sale  : — Held,  that  the 
auctioneer  was  entitled  to  recover  remuneration 
for  his  services  from  the  vendor,  and  that  such 
remuneration  should  be  fixed  at  5  per  cent. 
Rohan  v.  Molony 

Andrews,  J.,  39  I.  L.  T.  R.  207 

6.  Fees — Sale  by  auction — Property  not 

sold  at  auction — Sold  subsequently  by  private  treaty 
— Quantum  meruit.]  Where  the  plaintiff,  an 
auctioneer,  was  employed  by  the  defendant  to 
sell  some  property  by  auction,  and  a  sale  was. 
not  effected  at  the  auction,  but  the  property 
was  shortly  afterwards  sold  by  the  defendant  to 
a  private  purchaser  for  £85,  and  where  the  plain- 
tiff sued  the  defendant  for  £4,  the  amount  of 
auctioneer's  fees  on  the  purchase-money : — 
Held,  that  as  the  sale  was  not  effected  at  the 
auction,  and  as  the  subsequent  purchaser  was 
not  introduced  through  the  plaintiff,  the  claim 
for  auctioneer's  fees  did  not  lie,  and  that  the. 
action  should  be  dismissed  accordingly.  Burns 
V.  Langford  Co.  Ct.,  35  I.  L.  T.  R.  148 

7. Fees — Sale  not  carried  out.]    Where  a 

sale,  which  had  been  negotiated  by  an- 
auctioneer,  who  was  plaintiff,  principally  on 
behalf  of  the  intending  purchaser,  was  not  carried 
out  by  the  defendant's  principal : — Held,  by 
Sir  J.  C.  Neligan,  Recorder,  and  affirmed  on 
appeal  by  Lord  O'Brien,  L.C.J.,  that  the  defen- 
dant was  liable  for  the  auctioneer's  fees.  Wood 
V.  Jagoe, 

Cir.  Cas.,  Lord  O'Brien,  C.J.,  4  N.  I.  J.  R.  143 

8.  Fees — Sale  of  lands — Failure  to  make- 

title.]  Lands  were  sold  by  public  auction  upon 
this  with  other  conditions  of  sale,  that  the  highest 
bidder  on  being  declared  the  purchaser  should 
pay  a  deposit  of  one-quarter  of  the  purchase- 
money  and  the  auctioneer's  commission  at  the 
rate  of  5  per  cent,  on  the  whole  of  the  purchase- 
money.  The  purchase  subsequently  fell  through 
owing  to  the  vendor  not  being  able  to  make 
title  : — Held,  that  the  purchaser  was  entitled 
to  recover  the  auctioneer's  commission  from  the 
auctioneer.     Murphy  v.  Harle 

Cir.  Cas.,  O'Brien,  C.J.,  46  I.  L.  T.  R.  197 

9.  Liability  of  —  Negligence — Deposit — 

Landlord'' s       consent  —  Conditions      of     sale- 
Damages.]      The     defendant,     an     auctioneer,, 
was    instructed    by    the    plaintiff,    the    tenant 
of  a,  judicial  tenancy,   to  sell  the  farm.     The 
farm   was   put   up   for   sale,   subject,   amongst . 
others,  to  a  condition  that  the  landlord's  assent 
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should  be  obtained,  and  that,  if  not  obtained, 
the  vendor  might  rescind.  The  defendant  in- 
formed the  plaintifE  that  a  certain  purchaser 
would  buy,  and  that  he  had  two  sufficient 
sureties  and  a  guarantee,  on  the  strength  of 
which  statement  the  plaintiff  acquiesced  in  the 
purchaser  being  accepted  as  highest  bidder  by 
the  defendant.  The  defendant  had  no  guarantee 
in  writing,  and  took  upon  himself  to  accept  as 
a  deposit  £5  instead  of  £25,  the  percentage 
mentioned  in  the  conditions  of  sale.  The  land- 
lord refused  to  cohsent ;  the  two  sureties  refused 
to  guarantee  the  purchase-money ;  the  sale  was 
abandoned ;  and  the  five  pounds  was  returned 
by  the  defendant  to  the  purchaser,  or  one  of  his 
sureties.  At  the  trial,  the  jury  found  negligence 
on  the  defendant's  part ;  found  that  the  land- 
lord's refusal  was  the  cause  of  the  sale  not  being 
completed ;  found  that  the  plaintiff  suffered 
loss  by  reason  of  the  defendant  not  receiving 
the  full  deposit ;  and  contingently  assessed 
damages  at  £65.  On  new  trial  motion  : — Held, 
that  the  plaintiff  was  entitled  to  recover  only 
nominal  damages.     Farmer  v.  Casey 

Q.  B.,  33  I.  L.  T.  R.  144 

10. Notice  of  claim  against  proceeds  of 

sale — -Action  by  principal — Defence  of  jus  tertii.] 
An  auctioneer  having  sold  certain  goods  on  the 
instructions  of  A.,  received,  while  the  proceeds 
were  in  his  hands,  notice  from  B.,  an  executor, 
that  the  goods  sold  formed  part  of  the  assets  of 
his  testator,  and  that  he  claimed  the  proceeds. 
In  an  action  against  the  auctioneer  by  C,  as 
administrator  of  A.,  to  recover  the  proceeds  of 
the  sale  : — Held,  that  as  the  defendant  would 
otherwise  render  himself  liable  to  an  action  at 
the  suit  of  B.,  he  was  entitled  to  rely  as  a  defence 
on  B.'s  right.     Harte  v.  Ordham 

Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  72 

11. Stakeholder  —  Deposit  —  Sale  of 

farm.]  On  the  sale  of  a  farm  by  auction, 
the  purchaser  paid  a  deposit  of  £400  to 
the  auctioneer.  One  of  the  conditions  of  sale 
was  that  the  deposit  must  be  paid  to  the  vendor's 
solicitor,  and  the  auctioneer  sent  a  clieque  for 
the  amount  to  him.  The  solicitor  returned  » 
cheque  for  £200  to  the  auctioneer  in  part  pay- 
ment of  a  claim  of  the  auctioneer  against  the 
farm  in  question.  The  purchaser  subsequently 
discovered  that  the  farm  was  not  as  it  had  been 
represented,  the  vendor's  brother  being  in 
adverse  possession  of  a,  portion  of  it,  and  he 
rescinded  his  bargain : — Held,  that  the  pur- 
chaser was  entitled  to  rescind,  and  that  the  £200 
which  had  been  paid  to  the  auctioneer  by  the 
vendor's  solicitor,  who  was  a  stakeholder,  was 
part  of  the  deposit,  and  must  be  repaid  by  the 
auctioneer  to  the  purchaser.  Dickie  v.  White 
App.,  35  I.  L.  T.  R.  52  ;  1  N.  I.  J.  R.  128 

Appointment  of,  to  let  and  manage  lands 

[1903]  1  I.  R.  449,  465  ;  37  I.  L.  T.  R.  110 

See  Mortgage— Equitable  Mortgage.    5. 

Commission — LiabiUty  of  solicitor  for 

37  I.  L.  T.  R.  91 
See  Solicitor — Liability.    1. 
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Deposit— I  0  U        [1894]  2  I.  R.  657,  662 

See  Account  Stated. 

Fees  of,  where  sale  not  carried  out 

4  N.  I.  J.  R.  143 
See  Auctioneer.    7. 

Memorandum  of  sale  of  lands  by 

[1917]  1  I.  R.  348 
See  Frauds,  Statute  of.    3. 

Particulars — Suppression  of  materia]  fact 

I  [1905]  2  I.  R.  267, 286 ;  5  N.  I.  J.  R.  161 

I  See  Misrepresentation. 

j Rescission  by  purchaser — Action  to  recover 

j  deposit— Notice  1  N.  I.  J.  R.  128 

j  See  Vendor  and  Purchaser — Rescission.  1. 

] Rival  claims  against — Estoppel 

I  4  N.  I.  J.  R.  74. 

1  See  Practice — Interpleader.    8. 

j Settlement  of  particulars  of  sale  by — Sale 

through  Court  of  Chancery 
I  35  I.  L.  T.  R.  9 

I  iSee  Practice— Sale  by  Court.    7. 

i 

I    AUDIT. 

District  lunatic  asylums  accounts 

[1917]  2  I.  R.  174  ;  50  I.  L.  T.  R.  213 
See  Local  Government — Audit.    6. 

Fee — District  asylum — Joint  committee's 

accounts 
[1918]  1  I.  R.  211  ;  52  I.  L.  T.  R.  122 
See  Local  Government — Audit.    2. 

Local     Government  —  Not     subject     of 

certiorari  [1917]  2  I.  R.  1 

iSee  Local  Government — Auditor.    2. 

■  Poor  law  accounts.  40  I.  L.  T.  R.  241 

See  Local  Government— Auditor     1. 

AUDITOR. 

Certificate  of— Finality     3  N.  I.  J.  R.  362 

See  Local  Government — Audit.    3. 

Illegal  or  unfounded  payments — -Account- 

ing persons — Negligence  or  misconduct 
[1909]  2  I.  R.  333  ;  43  I.  L.  T.  R.  162 
See  Local  Government — Audit.    11. 

Local  Government  Board. 

See  Local  Government — Auditor. 

Local     Government     Board — Certiorari — 

Security  for  costs 
[1910]  2  I.  R.  187, 190  ;  44  I.  L.  T.  R.  77 
-See  Practice— Security  for  Costs.    13. 

Powers    and    duties    of — Surcharge — ^Em- 

ployment of  solicitors — Contracts  under 
Labourers  Acts         [1907]  2  I.  R.  505  ; 
41  I  L.  T.  R.  166 
See  Local  Government — Audit.    5. 

■  Surcharge — Application  to  quash 

46  I.  L.  T.  R.  22 
See  Local  Government — Audit.    8. 


AUTHORITY— Agent  [1896]  1 1.  R.  520 

See  Landlord  and  Tenant — Assignment.  3. 

AUTOMATIC  MACHINE. 

Bettmg  Act  [1917]  2  I.  R.  387 

See  Gaming  and  Wagering.    2. 
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AUTOMATIC  MACHINE— co««TO«ed 
— —  Unlawful    gaining  • —  Game    of    chance — 
Chances  not  alike  equal  to  all  players 
[1914]  2  I.  R.  261  ;  48  I.  L.  T.  R.  105 
See  Gaming  and  Wagering.    11. 

AUTREFOIS  ACQUIT  [1908]  2  I.  R.  429 

See   Justices  —  Jurisdiction   (Petty   Ses- 
sions).   119. 

AUTREFOIS  ACQUIT  OR  CONVICT— Summary 

conviction  quashed  on  certiorari- — 
Accused  charged  again  with  same 
offence  [1915]  2  I.  R.  169 

See  Justices  —  Jurisdiction   (Petty   Ses- 
sions).   38. 

AUTREFOIS  CONVICT— Murder— Manslaughter 

49  I.  L.  T.  R.  28 
See  Criminal  Law  (General).    19. 

AVERAGE  WEEKLY  EARNINGS. 

51  I.  L.  T.  R.  85 
See  Workmen's  Compensation.    35. 


AWARD . 

'  Against  contractor — Bar  to  claim  against 

principal  —  Workmen's   Compensation 
Act,  1906,  s.  4  [1912]  2  I.  R.  129  ; 

46  I.  L.  T.  R.  236 
See  Workmen's  Compensation.    126. 
— —  Condition  precedent  to  action 

[1906]  2  I.  R.  545,  570 
See  Arbitration — Agreement  to  Refer.   8. 

Costs  of — Costs  between  party  and  party 

31  I.  L.  T.  R.  109 
See  Arbitration — Submission.    1. 

Death  of  party  to  arbitration  before 

'     [1908]  2  I.  R.  143  ;  42  I.  L.  T.  R.  68 
See  Arbitration — Procedure.    3. 

Labourers  Act,  1906,  s.  11. 

[1909]  1 1.  R.  212, 301  ;  43 1.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

Sending  back  to  arbitrators 

[1910]  2 1.  R.  285  ;  44 1.  L.  T.  R.  123 
See  Arbitration — Award.    8. 

Setting  aside  [1910]  2  I.  R.  84 

jSee  Arbitration — Award.    11. 
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BACON — "  Accurate    records  " — Bacon,     Ham 
and  Lard  (Provisional)  Prices 

[1918]  2 1.  R.  395 
See  War.    5. 

BAIL. 

Felony — Public  sympathy 

17  I.  C.  L.  R.  411 
See  Criminal  Law — Practice.    2. 

Prevention  of  Cruelty  to  Children  Act, 

1894 — Notice  of  appeal 

[1899]  2  I.  R.  310 
iSee  Criminal  Law  (General).    9. 


50  I.  L.  T.  R.  7 


BAILEE — Inn  keeper 

See  Inkeeper.    1. 


52  I.  L.  T.  R.  10 


BAILIFF. 

Agent — Demand  for  possession  from  care- 

taker by  37  I.  L.  T.  R.  161  ; 

3  N.  I.  J.  R.  296 
See    Landlord    and    Tenant— Summary 
Jurisdiction. 

Authority — Demand  of  possession 

[1904]  2  I.  R.  591 ;  37 1.  L.  T.  R.  161 
See  Landlord  and  Tenant  —  Demand  of 
Possession. 

Infant  —  Possession  —  Statute  of  Limita- 

tions [1907]  1 1.  R.  393  ; 

41 1.  L.  T.  R.  182 
See  Limitation,  Statute  of — Trusts.    7. 
— —  Misconduct  —  County     Court     decree — 
Liability  of  sub-sheriff — Time 
[1908]  2  I.  R.  138  ;  41 1.  L.  T.  R.  187 
See  Slierifl.    3. 

Person   entering   on   lands   of   lunatic — 

New  letting — Constructive  trust — Graft 
[1914]  1 1.  R.  53 
See  Lunatic.    5. 
Persons  entering  on  infant's  estate — Con- 
tinuance of  relationship  after  infant's 
coming  of  age  [1913]  1 1.  R.  395 
See  Limitations,  Statute  of— Trusts.    9. 

Person  entering  on  lands  of  infant 

[1913]  2  I.  R.  281,  290 
See  Estate  Tail. 

BAILMENT. 

Liability  of  horse  trainer — Beasonable  care  and 
skill.']  Aa  untrained  six-year-old  horse  was 
given  into  the  charge  of  the  defendant,  who  was 
a  horse-trainer,  to  be  trained  to  harness.  The 
horse  in  being  trained  behaved  wildly,  and 
falling,  injured  his  knees  severely : — Held,  that 
the  defendant  was  not  liable,  as  he  had  been 
reasonably  careful  and  skilful  in  his  manage- 
ment of  the  horse,  having  regard  to  his  pro- 
fession as  horse-trainer.     Lynas  v.   Willis 

Co.  Ct.,  32  I.  L.  T.  R.  48 


BAILMENT— continued. 
Liability 

See  Negligence.    3. 
Railway  cloak-room — Conditions — -Know- 
ledge 1  N.  I.  J.  R.  164 

See  Railway — Passengers'  Luggage.    1. 

BAILOR  AND  BAILEE — Contract  to  keep  goods 

insured  [1907]  1  I.  R.  328,  329  ; 

40  I.  L.  T.  R.  91, 154 

.See  Contract.    6. 


BALLOT  ACT— Polling  arrangements 

[1908]  2  L  R.  433  ;  42  I.  L.  T.  R. 
See  Election  Petition.    2. 
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BALLOT  PAPERS— Inspection 

[1908]  2 1.  R.  158  ;  42 1.  L.  T.  R.  200 
See  Practice — Discovery.    4. 

BANK. 

Deposit  receipt — Whether  completed  gift 

or  dedication  of  trust 

[1907]  2  I.  R.  416,  428 
See  Gift.     1. 

Different  branches  of         3  N.  I.  J.  R.  173 

See  Banker — Account.    5. 

Memorandum  of  Association — Alteration — 

Power  to  act  as  trustee  and  executor 
[1907]  1 1.  R.  237 
See  Company — ^Memorandum.    2. 

Payment  into,  of  residuary  estate   by  a 

testatrix — Ademption 

[1901]  1  L  R.  383  ;  1  N.  I.  J.  R.  22 
See  Will — Ademption.    4. 

Treasurer  — ■  Township   Commissioners — 

Salary  for  interest  on  overdraft 

[1898]  2  I.  R.    30  ;  31  I.  L.  T.  R.  8 
See  Municipal  Corporation — Accounts.   2. 


BANKER. 

AocotrsfT 
Bankeks  Act 
Books 
Cheque 
customee  and 
Lien  - 
Note 


Col. 
90 
91 
93 
93 
94 
96 
97 


BANKER— ACCOUNT. 

1. ■  Company.]     Where  the   object   for 

which  a  company  had  been  started  had  failed, 
and  no  allotment  of  shares  had  been  made : — 
Held,  that  money  paid  into  the  bank  in  the 
usual  way  by  a  subscriber  on  appUoation  for 
shares  was  part  of  the  company's  assets  (to 
be  released  by  the  ordinary  means),  and  could 
not  be  recovered  in  an  action  against  the  bank. 
Lynch  v.  Provincial  Bank    Co.  Ct.,  30  I.  L.  T.  37 
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I    2,.  Company — Voluntary    winding    up — 

Sight  of  bank  to  set  off  one  account  of  company 
against  another.']  A  bank  agreed  with  the 
directors  of  a  company,  which  had  an  over- 
drawn account,  to  close  that  account,  and  open 
a  No.  2  account.  This  was  done  for  the  purpose 
of  winding  up  the  business  of  the  company, 
which  was  in  difficulties,  and  the  bank  was  so 
informed.  Moneys  were  lodged  in  the  No.  2 
account  and  cheques  drawn  against  it.  The 
company  afterwards  went  into  voluntary 
liquidation.  The  bank  declined  to  allow  the 
liquidator  to  draw  against  the  No.  2  account, 
and  claimed  to  set  off  the  credit  balance  on 
that  account  against  the  debit  balance  of  the 
No.  1  account : — Held,  that  there  was  a  special 
arrangement  which  prevented  the  bank  exercis- 
ing its  ordinary  right  of  setting  off  one  account 
of  a  customer  against  another.  In  re  Johnson 
<fc  Co.,  Ltd.  M.  R.,  [1902]  1  I.  R.  439 

3.  Customer — Executor  paying  trust- 
money  into  credit  of  his  own  account — Liability  of 
■bank.']  A.  lodged  to  the  credit  of  his  private 
account  at  a  bank  moneys  which  belonged  to 
him  and  B.,  as  executors  of  C.  The  bank  had 
notice  that  the  moneys  so  lodged  were  trust 
moneys,  but  had  no  notice  that  A.  intended 
to  commit  a  breach  of  trust,  and  placed  the 
moneys  to  the  credit  of  A.'s  account  in  the 
ordinary  way.  A.  afterwards  became  insolvent, 
and  his  account  was  overdrawn.  B.  brought 
an  action  against  the  bank  and  A.  to  have  it 
declared  that  the  bank  were  trustees  of  the 
moneys  so  lodged  on  behalf  of  B.  and  A.,  as 
executors  of  G.  : — Held,  that  the  bank  were  not 
liable.  Shields  v.  Governor  and  Company  of 
Bank  of  Ireland  M.  R.,  [1901]  1  I.  R.  222 

4.  • Interest.]     According  to  the  custom 

of  banks  only  simple  interest  is  payable  on  a 
customer's  debt  after  death,  unless  there  was  an 
express  contract  for  the  payment  of  compound 
interest  after  death.     Lorden  v.  Babington 

V.-C.,  31  I.  L.  T.  477 

5.   Set-off — Deposit    receipts — Different 

branches  of  same  bank.]  H.  had  lodged 
£50  on  deposit  receipt  with  the  Y.  branch 
of  the  Ulster  Bank,  H.  cashed  at  the  Y. 
branch  a  cheque  for  £16  drawn  in  his  favour  by 
C.  upon  the  M.  branch  of  the  same  bank,  which 
cheque  was  stopped  by  G.  after  it  had  been 
cashed,  but  before  it  arrived  in  due  course  at 
the  M.  branch.  Upon  a  Civil  BiU  by  H.  to  re- 
cover the  £50  lodged  on  deposit  receipt,  the 
bank  tendered  £34,  claiming  a  right  to  set-oS 
the  £16  paid  H.  upon  C.'s  dishonoured  cheque  : — 
Held,  that  the  bank  was  entitled  to  set-off  the 
£16  so  paid.  Branches  of  the  same  bank  are  for 
such  a  purpose  separate  entities.  Hibernian 
Bank  v.  Maguire  (26  I.  L.  T.  659)  not  foUowed. 
Hesli/p  V.  Ulster  Bank,  Ltd. 

Holmes,  L.J.,  3  N.  I.  J.  R.  173 

BANKER— BANKERS  ACT. 

1. Arrangement  deed— Defti  dAie  by  hanker 

as  executor — Trust  money.]  A  legacy  due  to  the 
legatees  of  a  deceased  man  by  a  banker  who  is 


BANKER— BANKERS  ACT— continued. 
the  executor  of  that  deceased  man,  which  legacy 
had  actually  reached  the  hands  of  the  banker 
and  had  been  placed  by  him  on  deposit  receipt 
in  his  bank,  is  a  debt  within  the  meaning  of 
section  10  of  33  Geo.  II.  (Ir.),  c.  14.  Such  a 
banker,  who  has  executed  a  trust  deed  vesting 
all  his  property  in  trustees  for  the  payment  of 
all  his  debts,  is  protected  by  the  deed,  by  virtue 
of  section  10  of  33  Geo.  II.,  c.  14,  and  section  1 
of  40  Geo.  III.,  c.  31,  from  an  action  in  respect 
of  the  legacy.     Donaghy  v.  Shields 

Cir.  Cas.,  Andrews,  J.,  40  I.  L.  T.  R.  137 

2. Banker  or  moneylender — Receipt  of 

money  on  deposit  receipt — Discount  of  bills — No 
cheque  books  or  current  accounts — No  issue  of 
notes — Registration  of  deeds — 33  Geo.  II.,  c.  14 
(Ir.).]  Down  to  the  year  1879  P.  S.  carried  on 
business  as  a  banker,  or  moneylender,  in  the 
towns  of  jD.,  ^.,  and  G.,  in  the  County  of  Tyrone, 
in  his  own  name.  He  had  no  other  business. 
After  that  he  carried  it  on  with  his  son  M.  S. 
as  P.  <Se  M.  S.  There  was  not  any  deed  of 
partnership.  In  1890  P.  S.  conveyed  all  his 
property  to  M.  S.,  who,  since  that  time,  was  the 
sole  owner  of  the  business.  The  premises  where 
the  business  was  carried  on  consisted  of  two 
rooms  in  a  house  in  each  of  the  towns  of  D.,  A., 
and  G.,  one  of  which  was  occupied  by  8.,  and 
the  other  by  his  clerk.  He  attended  one  day  in 
each  week  in  each  of  these  places.  The  course 
of  business  was  this  : — Money  was  lent  on  pro- 
missory notes,  payable  in  twelve  weeks,  with 
interest  at  the  rate  of  id.  in  the  f  per  week. 
Advances  were  also  made  on  mortgages.  The 
firm  had  been  in  the  habit  of  receiving  large 
sums  of  money  on  deposit,  for  which  they  gave 
promissory  notes,  payable  three  months  after 
date.  In  1893  they  substituted  deposit  receipts 
similar  in  form  to  those  issued  by  banks,  and 
the  amount  of  money  received  on  these  was 
very  large.  They  also  lent  small  sums,  up  to 
£5,  without  taking  any  security.  They  cashed 
"  crop  notes  "  and  small  American  drafts.  The 
books  kept  by  S.  were  of  the  most  primitive 
sort,  and  not  such  as  were  usually  kept  by 
bankers.  S.  did  not  issue  notes,  cheques,  pass- 
books, letters  of  credit,  or  bills  of  foreign  or 
British  banks,  and  there  were  not  any  current 
accounts  kept  with  the  firm.  Evidence  was 
given  to  show  that  the  establishment  kept  by  8. 
was  commonly  known  as  S.'s  bank,  and  the 
officials  of  the  Bank  of  Ireland  had  also  called 
the  firm  bankers.  31.  S.  obtained  advances 
from  the  Bank  of  Ireland,  with  whom  he  had 
deposited  by  way  of  equitable  mortgage  the 
title  deeds  of  property  to  secure  the  advances. 
These  deposits  were  not  accompanied  by  any 
memorandum  in  writing,  and  were  therefore 
incapable  of  registration.  By  indenture,  dated 
the  14th  January,  1899,  M.  S.  conveyed  all  his 
property  to  trustees  upon  trust  to  realise  and 
divide  the  proceeds  among  his  creditors  ; — Held 
(reversing  the  decision  of  Ross,  J.),  that  M.  8. 
was  a  banker  within  the  meaning  of  33  Geo.  II., 
c.  14  (Ir.),  and  that  the  mortgages  created  by 
deposit  of  title  deeds,  not  having  been  registered. 
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BANKER— BANKERS  ACT— conlinued. 

were  levelled.     In  re  Shield's  Estate  ;  Governor 

and  Company  of  the  Bank  of  Ireland,  Petitioners 

Ross,  J.,  App.,  [1901]  1  I.  R.  172,  187  ; 

35  I.  L.  T.  R.  3,  4 

BANKER— BANKERS'  BOOKS. 

Inspection  of  bank  account — Bankers  Books 
Evidence  Act,  1879,  ss.  6,  7  (2).]  An  application 
for  inspection  of  the  bank  account  of  a  person 
not  a  party  to  the  action  ought  not,  as  a  general 
rule,  to  be  granted  without  notice  to  such  person 
and  to  his  bankers,  and  then  only  upon  an 
affidavit  showing,  to  the  full  satisfaction  of  the 
Court  or  Judge,  that  there  are  good  grounds  for 
believing  that  there  are  entries  in  the  account 
material  to  some  issue  to  be  tried  in  the  action, 
and  whioh  would  be  evidence  at  the  trial  for  the 
party  applying  for  such  inspection.  VAmie  v. 
WiUon  K.  B.,  [1907]  2  I.  R.  130 

BANKER— CHEQUE. 

1. Crossed     cheques  —  Indorsement  — 

False — Negligence  of  bank-cheque  payable  to 
"described"  person.]  The  plaintiff  drew  » 
cheque  for  £358  on  the  N.  bank,  payable  to 
"  the  administrator  of  the  late  Eugene  Brennan, 
deceased."  The  cheque  was  crossed,  but  not 
marked  "  not  negotiable."  The  cheque  was  pre- 
sented for  lodgment  to  a  current  account  in  the 
B.  bank  by  W.  B.  The  indorsement  on  the 
cheque  was  "  James  Brennan,  administrator  of 
Eugene  Brennan,  deceased."  The  cheque  was 
brought  for  lodgment  to  the  B.  bank  by  a  clerk 
of  W.  B.,  who  had  had  an  account  with  that 
bank  for  six  months,  and  had  at  the  time  a  sum 
t)f  twelve  shillings  and  threepence  to  his  credit. 
The  clerk  of  W.  B.  informed  the  manager  of  the 
bank  that  James  Brennan  was  the  administrator 
of  Eugene  Brennan.  The  manager  of  the  B. 
bank  did  not  credit  W.  B.  with  the  amount  at 
the  time,  but  communicated  with  the  N.  bank, 
and  having  made  inquiries,  satisfied  himself  that 
a,  person  called  James  Brennan  was  the  ad- 
ministrator of  Eugene  Brennan.  The  N.  bank 
wrote  the  manager  of  the  B.  bank  (in  answer 
to  the  inquiries  that  had  been  made  by  the 
latter)  that  the  cheque  was  quite  good  for  the 
amount,  and  that  the  N.  bank  would  pay  it  in 
the  ordinary  course  npon  receiving  the  B. 
bank's  guarantee  of  Indorsement.  The  B.  bank 
marked  the  cheque  "discharge  guaranteed." 
The  manager  of  the  B.  bank  then  credited  W.  B. 
with  the  amount.  James  Brennan  was  the  ad- 
ministrator of  Eugene  Brennan ;  but  it  was 
alleged  that  the  signature,  "James  Brennan," 
was  not  genuine.  The  bank  manager  made  no 
inquiries  whether  the  indorsement  was  genuine  : 
Held,  that  there  was  no  evidence  to  go  to  a  jury 
within  the  meaning  of  section  82  of  the  Bills  of 
Exchange  Act,  1882,  of  any  negligence  Or  want 
of  good  faith  on  the  part  of  the  B.  bank  to  make 
them  liable  to  the  plaintiff  or  to  James  Brennan, 
on  the  assumption  that  the  indorsement  was  not 
genuine.  Keogh'v.  Belfast  Banking  Co.,  Ltd. 
N.  P.,  4  N.  I.  J.  R.  208 


BANKER— CHEQUE — continued. 
3. Unauthorised  indorsement  by  agent — 

Liability  of  innocent  indorsee.']  The  plaintiffs' 
agent  had  authority  to  collect  accounts  from  the 
plaintiffs'  customers  by  cash  or  cheque,  but  he 
had  no  authority  to  indorse  the  cheques  or  cash 
same.  The  agent  wrongfully  indorsed  a  cheque, 
which  he  had  collected  from  a  customer  of  the 
plaintiffs,  to  the  defendant,  who  cashed  same, 
and  handed  the  proceeds  to  the  agent  : — Held, 
in  an  action  by  the  plaintiffs  against  the  defen- 
dant for  the  amount  of  the  cheque  as  money 
had  and  received,  that  the  defendant  was  liable. 
Hutchins  and  May  v.  Farragher 

N.  P.,  Andrews,  J.,  34  1. 1.  T.  R.  174 

BANKER— CUSTOMER  AND. 
1. Banlt  account  when  deemed  closed — 

Mortgage  by  customer  to  bank  to  secure  current 
account — Appointment  of  receiver  by  bank- 
Moneys  realized  out  of  mortgaged  property  paid 
to  bank — Account  continued  to  be  kept  in  books 
of  bank,  interest  being  capitalized  every  half- 
year — Mode  in  which  mortgage  account  to  be 
taken.]  In  1899  the  plaintiff  bank  opened  a 
current  account  with  the  defendant  W  .  J.  Y. 
The  latter  being  indebted  to  the  bank  on  foot 
of  the  current  account,  and  also  on  foot  of  a  bill 
account,  by  deed  of  the  20th  November,  1899, 
covenanted  with  the  bank  to  pay  to  them  the 
sum  of  f  .5,700  and  interest  thereon ;  and  also 
on  demand  to  pay  to  them  the  balance  which 
on  any  account  or  accounts  might  be  owing  by 
him  to  them  on  foot  of  overdrafts,  bills  of  ex- 
change, promissory  notes,  loans,  credits,  ad- 
vances, interest,  commission,  discount,  premiums 
on  policies  of  assurance,  costs,  customary 
charges,  or  otherwise,  and  charged  certain  lands 
with  payment  of  the  moneys  due  on  foot  of  the 
said  covenant.  By  this  deed  the  defendant  F.  J. 
conveyed  other  lands  to  the  bank  subject  to 
redemption  on  payment  of  the  same  moneys ; 
the  defendant  D.  Y.  charged  other  lands  with 
the  same  moneys  ;  and  the  remaining  defendants 
postponed  their  interests  in  the  mortgaged  lands 
to  the  security  of  the  bank.  The  deed  contained 
a  provision  that  no  greater  principal  sum  than 
£5,700  should  be  recoverable  on  the  security 
thereof,  but  that  to  that  extent  the  same  should  • 
be  a  continuing  security  to  the  bank  as  well  for 
money  due  on  current  securities  and  current 
accounts  as  for  money  actually  payable.  In 
March,  1904,  when  the  current  account  of 
W.  J.  T.  was  largely  overdrawn,  the  bank  in- 
timated to  him  that  the  debt  must  be  called  in 
and  the  securities  realized.  Subsequent  to  this 
no  lodgments  were  made  by  W.  .7.  Y.,  and  no 
cheques  drawn  by  him,  with  the  exception  of 
certain  cheques  drawn  by  him  at  the  request 
of  the  bank,  and  honoured  by  them,  to  pay  rent, 
rates,  and  taxes,  due  in  respect  of  the  mortgaged 
lands.  On  the  17th  December,  1904,  the  bank 
appointed  a  receiver  over  the  mortgaged  lands 
to  the  intent  that  he  should  "  apply  all  moneys 
received  by  him  as  directed  by  section  24  (8)  of 
the  Conveyancing  and  Law  of  Property  Act, 
1881,"  and  from  the  year  1905  to  the  year  I9I0 
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BANKER— CUSTOMER  ATXD— continued. 
the  receiver  continued  in  possession  of  the  lands. 
The  current  account  of  the  defendant  W.  J.  Y. 
in  the  books  of  the  plaintiffs  was  continued  as 
an  operative  account.  The  account  was  balanced 
each  half-year ;  interest  was  charged  on  the 
floating  balance  each  half-year,  and  capitalized 
at  the  close  of  each  half-year.  The  defendants 
contended  that  the  plaintiffs  were  bound  by  the 
form  of  the  account  so  kept,  and  that,  after 
giving  credit  for  the  amounts  lodged  by  the 
receiver  from  time  to  time  and  for  the  proceeds 
of  that  portion  of  the  mortgaged  lands  which 
had  been  sold,  £5,406  5s.  7d.  principal  had  been 
paid  off,  and  that  the  plaintiffs  were  not  entitled 
to  recover  against  the  unsold  lands  any  greater 
sum  for  principal  than  £293  14s.  5d.,  being  the 
difference  between  the  said  sum  of  £5,406  5s.  7d. 
and  the  sum  of  £5,700,  the  limit  of  principal 
money  recoverable  as  fixed  by  the  mortgage  : — 
Held,  by  O'Connor,  M.R.,  that  the  plaintiffs 
were  bound  by  the  form  of  the  account  so  kept 
by  them,  and  that  the  accounts  in  this  action 
should  be  directed  on  that  basis.  Held,  by  the 
Court  of  Appeal  (Sir  Ignatius  J.  O'Brien,  L.C., 
and  Molony,  L.J.,  Cherry,  L.C.J.,  dissenting), 
varying  the  order  of  the  Master  of  the  EoUs, 
that,  notwithstanding  the  mode  in  which  the 
accounts  had  been  kept  by  the  bank  up  to  the 
time  of  action  brought,  the  bank  was  entitled 
to  have  an  account  taken  in  the  action  on  the 
basis  that  the  current  account  of  W.  J.  Y.  was 
closed  on  the  date  of  the  appointment  of  the 
receiver,  and  that  the  account  as  from  that  date 
should  be  taken  as  an  ordinary  mortgagee's 
account.  Hibernian  Bank  v.  W.  J.  Yourell  and 
others  M.  B.,  App.,  [1916]  1 1.  R.  312,  321  ; 
Beversed  by  H.  L.,  [19171  I-  R-  505  ; 
51 1.  L.  T.  R.  161  [^«d  1918  A.  C.372] 
2.  — —  Liability  ol  bank  to  customer  in 
respect  of  agent's  fraud — Principal  and  agent — 
Banker  and  banker's  agent — Dual  capacity  of 
agent  as  branch  manager  and  trustee — Construc- 
tive knowledge  of  bank  of  agent's  fraud.]  The 
defendants,  an  incorporated  banking  company, 
employed  D.  as  manager  of  a  branch  bank  at  C, 
where  D.  kept  his  own  private  account.  M., 
a  customer  of  the  bank,  devised  his  house  to 
his  wife,  and  bequeathed  a  policy  of  insurance 
to  the  plaintiffs,  and  appointed  D.  his  executor. 
M.  died  in  1886,  at  which  date  the  house  devised 
to  his  wife  was  subject  to  a  mortgage  for  £300, 
and  the  said  policy  of  insurance  was  vested  in 
the  defendants  as  security  for  an  overdraft  of 
M.,  the  latter  on  M.'s  death  amounting  to 
£161  13s.  lOd.  D.  proved  the  will,  and  on  the 
defendant  company  receiving  the  proceeds  of 
M.'s  policy  of  insurance,  amounting  to  £690, 
this  amount  was  placed  to  M.'s  credit  in  the 
bank.  Shortly  afterwards  D.  drew  out  on  his 
own  cheque  the  balance  remaining  after  pay- 
ment of  M.'s  overdraft,  and  lodged  it  to  the 
credit  of  his  own  private  account  in  the  bank, 
which  was  then  largerly  overdrawn,  M.'s  account 
being  closed.  In  1887,  the  sum  of  £300,  portioi^' 
of  plaintiffs'  trust  fimds,  was  invested  by  D., 
with  the  consent  of  plaintiffs,  on  a  transfer  to 
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D.  of  the  mortgage  on  the  house  devised  to  Jf.'g.- 
widow ;  and  the  latter,  who  had  a  private  current- 
account  in  the  bank,  thereafter  paid  by  her  own 
cheque  the  yearly  interest  on  the  mortgage,  the- 
cheques  being  handed  each  year  by  one  of  the 
plaintiffs  to  D.  to  add  to  the  money  in  the  bank  ; 
these  cheques  were  also  in  each  year  placed  to 
D.'s  private  credit  in  the  bank,  thereby  reducing 
his  overdraft  for  the  time  being.     In  1893  M.'s- 
widow  borrowed  from  her  daughters  £134,  and 
this  transaction  was  carried  out  by  D.  entering. 
£134  to  her  credit  in  her  bank  pass-book,  and 
by  her  and  her  son,  on  the  requirement  of  D., 
signing  two  undated  promissory  notes  in  the 
ordinary  form  used  by  the  bank,  for  £100  and 
£34  respectively,  J),  saying  that  he  required  this 
to  be  done  "  to  keep  the  bank  safe,  and  himself 
safe."  In  1901  M.'s  widow,  who  owned  a  deposit 
receipt  for  £300  in  the  bank,  made  a  present 
to  the  plaintiffs  of  this  sum,  and  indorsed  the 
deposit  receipt  to  them ;  one  of  the  plaintiffs 
brought  the  deposit  receipt  to  the  bank,  and 
handed  it  across  the  counter  to  a  junior  official, 
D.  being  absent,  and  told  him  they  wished  it 
added  to  their  other  money  in  the  bank.     On 
the  same  day  the  deposit  receipt  was  lodged  to 
the  credit  of  D.'s  private  account,  thereby  re- 
ducing a  large  overdraft.      D.  each  year  fur- 
nished the  plaintiffs  with  an  account,  purporting 
to  show  the  balance  due  to  plaintiffs,  and  adding 
mterest  at  a  fixed  rate,  and  interest  on  the 
mortgage ;  the  last  of  such  accounts  was  dated 
1st  January,    1909.      D.   left  the  defendants' 
employment  in   1909,   when  his  own  private 
account  was  largely  overdrawn  (the  overdraft 
however,  being  secured  to  the  bank),  and  died 
shortly  afterwards.    In  an  action  by  the  plain- 
tiffs against  the  defendant  company  to  recover 
the  amount  named  in  the  account  last  furnished 
as  due  on  an  account  stated  and  settled,  and  for 
money  had  and  received  for  the  plaintiffs'  use : — 
Held,  that  the  defendants  were  liable.    Medone 
V.  Belfast  Banking  Company 

K.  B.  App.,  [1912]  2  I.  R.  187,  214 

BANKER— LIEN. 

1. Appropriation — Following  trust  money 

— Marshalling.]  Money  identified  as  belonging 
to  a  customer  of  the  deceased,  a  stockbroker, 
was  lodged  by  him  to  the  credit  of  his  current 
account  with  his  bank.  After  his  death,  which 
occurred  on  the  day  after  the  lodgment,  the  bank 
transferred  the  balance  due  to  the  deceased  on 
his  current  account  to  a  loan  account,  on  which 
he  was  indebted  to  the  bank,  and  sold  so  much 
of  certain  stocks  and  shares  (which  they  held 
as  security  for  any  balance  which  might  be  due 
to  them  on  the  loan  account)  as  were  sufficient 
to  pay  off  the  entire  amount  remaining  due  to 
them,  and  thereupon  transferred  the  remaining 
securities  to  the  credit  of  the  matter  to  ad- 
minister deceased's  estate  : — Held,  that  the 
deceased's  customer  was  entitled  to  follow  the 
money.identified  as  his,  and  to  stand  in  the  place 
of  the  bank,  and  to  have  the  benefit  of  their 
lien  on  the  securities  lodged  in  Court.     In  re 
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Reynolds,   deceased ;    M'Mahon  v.    Fetherston- 

haugh  V.-C,  [1895]  1 1.  R.  83 

2.  Deposit — Statute  of  Limitations.]    The 

bank  sued  B.  for  an  overdraft  and  interest. 
Defences  of  traverse,  and  the  Statute  of  Limita- 
tions, were  pleaded,  and  defendant  "  set  ofi" 
and  counterolaimed  in  respect  of  money  of  his 
which  the  bank  had  held  on  deposit  receipt, 
and  appropriated  in  satisfaction  of  statute 
barred  bills  and  interest.  The  bank  pleaded 
lien  and  the  usage  of  bankers  as  defence  to 
the  counterclaim,  and  this  was  held  to  be 
a  good  defence  by  the  full  Court  of  Exchequer. 
National  Bank  v.  Broderick 

Ex.,  31 1.  L.  T.  R.  65,  note 

3.  Deposit  receipt — Statute  of  Limita- 
tions— Interest — Surety.]  A.,  having  money  on 
deposit  at  the  bank,  went  security  for  C.  and  D. 
on  a  bill  of  exchange,  which  was  discounted  by 
the  bank,  but  not  met  on  maturity.  Thirteen 
years  afterwards,  when  A.  came  to  withdraw 
his  deposit,  the  amount  of  the  bill  and  thirteen 
years'  interest  were  deducted  by  the  bank. 
He  sued  them  for  so  much  of  his  deposit  as  was 
so  deducted : — Hdd,  that  the  bank  had  a  lien 
on  the  deposit  money  for  the  amount  of  the 
overdue  bill  and  interest,  and  were  entitled 
to  deduct  same,  notwithstanding  that  the  bill 
was  barred  by  the  Statute  of  Limitations. 
M'  Donagh  v.  National  Bank 

Co.  Ct.,  31  I.  L.  T.  R.  64 
BANKER— NOTE. 

Action  on  foot  of  lost — Indemnity — Form  of 
order — Costs  of  motion — Bills  of  Exchange  Act, 
1882,  s.  70.]  In  an  action  against  a  bank  on 
foot  of  certain  promissory  notes,  usually  called 
bank  notes,  which  had  been  lost  by  the  holder, 
the  Court  made  an  order  under  section  70  of 
the  Bills  of  Exchange  Act,  1882,  restraining 
the  defendants  from  setting  up  the  loss  of  the 
notes  as  a  defence  to  the  action,  the  plaintiff 
giving  an  indemnity  to  the  defendants  against 
any  claim  of  any  other  person  on  said  notes. 
The  plaintiff  was  ordered  to  pay  the  defendants 
the  costs  of  the  motion.  Jefferson  v.  The 
Ulster  Bank  Q.  B.,  34  I.  L.  T.  R  58 

BANKER. 

Account — Refusal  to  produce  verified  copy 

of  32  I.  L.  T.  R.  66 

See  Practice — Production  of  Documents.  1. 

Books — Inspection     of,     under     Bankers' 

Books  Evidence  Act.  1879 

35  I.  L.  T.  K.  84  ;  1  N.  I.  J.  R.  93 
See  Practice — ^Discovery.    6. 

Cheque— Sent  in  full  discharge — Retained  as 

payment  on  account         35  I.  L.  T.  302 
See  Sale  of  Goods.     13. 
• Commission  paid  to,  for  cashing  bill  of  ex- 
change   afterwards   dishonoured — Un- 
liquidated demand      28  I.  L.  T.  R.  124 
See  Practice — Judgment.    58. 

Deposit  receipt — Notice  of  withdrawal — 

Words — "  Ready  money  in  bank  " 

[1897]  1  I.  R.  324  ;  31  L  L.  T.  R.  35 
See  Will— Words.    30. 


BANKER— coreWwMefJ. 

Lien — On  shares — ^Trustee — Notice  of  trust 

[1896]1LR.532,571;30LL.T.R.117,120 

See  Company — Shares.    3. 

BANK  HOLIDAY— Christmas  Day— Two  bank 

holidays  in  one  week — Half -holiday  not 

given  to  shop  assistant  in  preceding  week 

[1913]  2  I.  R.  397  ;  47  L  L.  T.  R.  157 

See  Shops  Act,  1912. 

BANK  MANAGER. 

Branch  office^Liability  to  serve  as  juror 

31 1.  L.  T.  476,  583 
See  Juror.    3,  5. 

Witness  to  fair  rent  agreement 

30  I.  L.  T.  R.  52 
/See  Land  Law  Acts— Fair  Rent.    7. 

BANK  MORTGAGE. 

Deduction   of  income  tax  from  interest 

accrued  since  half-yearly  rent 

[1918]  1  I.  R.  30 
See  Land  Purchase  Acts — Practice.    13. 

Interest  at  bank's  current  rnte  "  calculated 

according  to  the  custom  of  bankers  " — 
Death  of  mortgagor — Liability  of  exe- 
cutor.— Compound  interest 

46  I.  L.  T.  R.  41 
See  Mortgage  (General).    6. 

To    secure    current    account — Subsequent 

mortgage — Appropriation  of  payments 
— Rule  in  Clayton's  Case — Marshalling 
securities  [1914]  1  I.  R.  180 

See  Mortgage — General.    5. 


BANKRUPT— Uncertified  —  Suing    in 

forma 

pauperis 

29  I.  L. 

T.  262 

See  Practice — Pauper. 
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BANKRUPTCY— ACT  OF  BANKRUPTCY. 

1.  Debtor's  summons — Married  woman- 
Judgment.]  Where  a  judgment  has  been 
obtained  against  a  married  woman,  in  aoeord- 
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anoe  with  the  form  laid  down  in  Scott  v.  Morley 
( 20  Q.  B.  D.  120),  the  judgment  debtor  cannot 
be  adjudged  a  bankrupt  on  a  debtor's  summons 
issued  on  foot  of  the  judgment.    In  re  Elliott 
Q.  B.  (Bankey.),  [1900]  2  I.  R.  439 

2. Debtor's     summons  —  "  Trader  " — 

Meaning  of — Irish  Bankrupt  and  Insolvent  Act, 
1857,  s.  90.]  A  secretary  and  manager  of  a 
limited  tea  company  is  not  a  "  trader  "  within 
the  meaningof  Irish  Bankrupt  and  Insolvent  Act. 
In  re  H.  V.      Bankey.  (Local),  29 1.  L.  T.  R.  136 

3. Fraudulent    preference  —  Mortgage 

prior  to  peiiiton.]  A  married  woman,  the  owner 
of  a  public-house,  executed  a  mortgage  of  the 
house  and  licence  on  Aug.  19,  1896,  to  a  person 
who  was  her  security  to  a  bank  for  an  advance 
of  £60,  and  to  whom  she  was  indebted  in  the 
■sum  of  £10  for  cash  lent.  On  Sept.  19  she  con- 
■sented  to  the  immediate  sale  by  the  mortgagee 
of  the  premises  ;  this  sale  took  place  on  Sept.  28. 
'On  Sept.  25  she  sold  by  auction  all  her  goods 
.and  chattels,  and  on  Oct.  1  a,  petition  was  filed 
by  a  creditor.  On  Oct.  2  the  security  paid  the 
£60  to  the  bank.  The  bankrupt  alleged  that 
the  mortgage  and  sale  were  under  pressure  : — 
Hdd,  that  the  bankrupt's  allegations  were 
negatived  by  the  conduct  of  herself  and  the 
mortgagee — e.g.,  in  withholding  certain  letters  ; 
that  the  pressure  was  only  apparent ;  that  the 
mortgage  was  fraudulent  and  void  ;  and  being 
substantially  of  the  whole  of  the  bankrupt's 
estate,  was  an  act  of  bankruptcy.  Re  Gordon  ; 
Ex  parte  Bell    Bankey.  (Local),  31 1 .  L.  T.  R.  87 

4. Intent  to  defeat  creditois — Departing 

out  of  Ireland — Sufficiency  of  proof  of  act — 
Bankruptcy  Act,  1872,  s.  21  (3).]  The  wife  of 
the  debtor  was  heard  to  swear  in  other  proceed- 
ings that  her  husband  had  gone  to  America  on 
account  of  the  pressure  of  a  creditor,  and  subse- 
quently she  endeavoured  to  effect  a  settlement 
of  the  debt : — Held,  that,  although  the  debtor 
subsequently  returned,  the  act  of  bankruptcy 
was  complete,  and  he  was  adjudicated  a  bank- 
rupt. Ex  parte  The  Guardians  of  the  Killarney 
Union.  In  re  Kelleher  Bankey.,  31  1.  L.  T.  R.  57 

5. Intent  to  defeat  or  delay  creditors — 

Departing  out  of  Ireland — Proof  of  intent — Being 
a  trader  has  departed  from  dwellinghouse,  or  begun 
to  keep  house — Debtor  having  ceased  to  be  a 
trader  at  time  of  alleged  acts — Bankruptcy  {Ireland) 
Amendment  Act,  1872  (35  cfe  36  Vict.,  c.  58), 
s.  21  (3) — Necessity  of  strict  proof  of  requisites 
for  adjudication.^  Where  the  Act  of  banlmiptcy 
relied  on  to  obtain  an  adjudication  is  that  the 
debtor  has  departed  out  of  Ireland  with  intent 
to  defeat  or  delay  his  creditors,  it  is  necessary  to 
establish  such  actual  intent.  The  Court  is  not 
bound  to  presume  such  intent  merely  from  the 
fact  that  creditors  are  thereby  defeated  or 
delayed.  Where  the  act  of  bankruptcy  relied 
on  is  that  the  debtor,  being  a  trader,  has  departed 
from  his  dwellinghouse,  or  otherwise  absented 
himself,  or  begun  to  keep  house,  it  must  be 
shown  that  the  debtor  was  a  trader  at  the  time 
of  the  alleged  acts.  Ex  parte  M' George  ;  In  re 
Stephens  (20  Ch.  D  697)  followed.  Necessity, 
before  granting  an  adjudication  in  bankruptcy, 
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of  having  proper  legal  evidence  of  the  matters 

necessary  to  be  proved,  stated.     In  re  Baddiffe 

App.,  [1916]  2  I.  R.  534  ;  50  I.  L.  T.  R.  81 

BANKRUPTCY— ADJUDICATION. 

1.  Annulment  of — Debtor's  summotis — 

Subsequent  payment  of  petitioning  creditor's  debt — 
Application  to  annul  bankruptcy — Bight  of  other 
creditors.']  Where  a  person  was  adjudicated  a 
bankrupt  on  the  non-payment  of  a  debtor's 
summons,  and  after  the  adjudication  the  amount 
was  paid  by  a  third  person,  who  took  an  assign- 
ment of  the  debt,  the  Court  declined  to  allow 
an  application  by  the  bankrupt  to  have  the 
bankruptcy  annulled,  on  the  ground  that  there 
were  other  creditors  besides  the  petitioning 
creditor,  and  that,  in  the  absence  of  any  consent 
on  their  part,  the  adjudication  enured  for  their 
benefit.     In  re  Daniel,  a  Bankrupt 

q.  B.  (Bankey.),  [1901]  2  I.  R.  186 

2.  Annulment     of — Married    woman — 

Judgment  debt.]  Judgment  having  been  obtained 
against  A.  B.,  a  married  woman,  on  foot  of 
certain  bills  of  exchange,  the  original  con- 
sideration for  which  were  trade  debts  incurred 
by  her  while  carrying  on  her  first  husband's 
business,  such  judgment  being  against  her 
separate  property,  and  it  being  thereby  ordered 
that  execution  thereon  should  be  limited  to  her 
separate  property  not  subject  to  any  restriction 
against  anticipation,  unless,  by  reason  of 
section  19  of  the  Married  Women's  Property 
Act,  1882,  the  property  should  be  liable  to 
execution  notwithstanding  such  restriction  : — 
Held,  that  the  judgment  could  not  be  made  the 
foundation  of  a  debtor's  summons,  and  the 
adjudication  which  had  been  founded  thereon 
must  be  set  aside.     In  re  A.  B. 

Q.  B.  (Bankey.),  34  I.  L.  T.  R.  104. 

3.  Annulment  of — Offer  by  bankrupt  to 

pay  20s.  in  the  £  and  costs  of  bankruptcy — - 
Interest  —  Interest-bearing  debts — Irish  Bank- 
ruptcy Act,  1857  (20  &  21  Vict.,  g.  60),  s.  304.] 
<S.  was  adjudicated  bankrupt  on  the  15th 
October,  1886,  the  amount  of  the  debts  proved 
being  £1,308,  and  the  only  assets  consisted  of 
the  life  interest  of  the  bankrupt  in  a  rentcharge 
of  £200  payable  out  of  lands  in  the  County  of 
Kilkenny,  and  also  of  a  jointure  of  £100  a  year 
charged  on  the  same  lands.  These  lands  were 
subject  to  prior  charges,  and  M.,  one  of  the 
prior  ohargeants,  brought  an  action  in  the 
Chancery  Division  to  raise  her  charge.  A 
Receiver  was  appointed  in  1886,  and  from  that 
date  till  1893  all  the  profits  of  the  lands  were 
devoted  to  paying  off  M.'s  charge.  Since  1894 
the  surplus  became  available  for  payment  of 
the  creditors  in  bankruptcy.  In  September, 
1899,  10s.  in  the  £1  was  paid  ;  in  January,  1900, 
a  further  dividend  of  5s.  was  paid ;  and,  in 
January,  1901,  a  dividend  of  2s.  6d.  'There  was 
no  further  money  immediately  available  from 
the  rents  of  the  lands  to  make  any  payment. 
The  bankrupt  was  sixty -four  years  old,  and  was 
not  a  good  life,  and  the  assignees  had  not,  up 
to  the  date  of  the  motion,  taken  any  steps  to 
sell  the  life  interest  in  the  lands.     The  bankrupt 
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applied  that,  on  payment  by  her  of  the  sum  of 
:20s.  in  the  £  and  of  the  costs  of  the  bankruptcy, 
the  bankruptcy  should  be  annulled : — Held  (re- 
versing the  decision  of  Boyd,  J.),  that  the 
bankruptcy  should  be  annulled  on  the  terms 
■offered  by  the  bankrupt      In  re  Staunton 

App.,  [1902]  2  I.  R.  57  ;  35  I.  L.  T.  R.  137  ; 
1  N.  I.  J.  R.  194 

4.  Married    woman — Farmer — Carrying 

on  farm  independently  of  husband — Trader — 
Married  Women's  Property  Act,  1882  (45  cfc  46 
Vict.,  c.  75),  s.  1  (5).]  A  married  woman  carrying 
on  a  farm  separately  from  her  husband  ia  not 
■carrying  on  a  trade,  and  is  not  a  trader  within 
the  definition  section  of  the  Irish  Bankruptcy 
Act,  1857,  and  cannot  be  adjudicated  a  bankrupt 
in  Ireland.  If  a  married  woman  has  presented 
a  petition  for  arrangement  with  her  creditors, 
under  the  arrangement  sections  of  the  Bank- 
ruptcy Act,  and  her  proposal  is  not  assented  to, 
and  she  is  adjudicated  bankrupt,  she  is  not 
■estopped  from  raising  the  c[uestion  of  the  juris- 
diction when,  in  her  petition  for  arrangement 
and  in  her  affidavits  she  described  herself  as  a 
farmer.     In  re  Anna  Long 

App.,  [1905]  2 1.  R.  343  ;  39  I.  L.  T.  R.  97  ; 
5  N.  I.  J.  R.  225 
Debtor's    summons  —  Unregistered    judg- 
ment [1895]  1 1.  R.  339 
See  Judgment.    4. 

Sale  by  sheriff — Unregistered  judgments — 

Sheriff's  costs  37  I.  L.  T.  R.  125  ; 

3  N.  I.  J.  R.  210 
See  Sheriff.     18. 

BANKRUPTCY  —  AFTER-ACQUIRED       PRO- 
PERTY. 

1.  Executor — Payment  of  legacy  to  un- 
certified bankrupt — No  intervention  by  the  assig- 
nees— Liability  of  executors — Irish  Bankrupt  and 
Insolvent  Act,  1857,  s.  267.]  Where  a  person 
became  entitled  to  a  legacy  after  he  had  been 
adjudicated  a  bankrupt;  and,  before  he  had 
obtained  his  discharge,  such  legacy  was  paid  to 
him  by  the  testator's  executors,  acting  bona  fide, 
■without  notice  of  his  bankruptcy,  and  before 
any  intervention  on  the  part  of  the  assignees 
in  bankruptcy  to  assert  title  to  the  legacy  for 
the  benefit  of  the  creditors  of  the  bankrupt : — 
Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  Boyd,  J.),  that  the  executors  were 
not  liable  to  the  assignees  for  the  amount  of  the 
legacy  under  section  267  of  the  Irish  Bankrupt 
iand  Insolvent  Act,  1857  (20  &  21  Vict.,  c.  60), 
Herbert  v.  Sayer  (5  Q.  B.  965)  applied.  In  re 
Ball  Q.  B.  (Bankcy.),  [1899]  2  I.  R.  313  ; 

App.,  [1899]  2  I.  R.  322  ;  33  I.  L.  T.  R.  42 

2. Intervention    of    assignees — Son    of 

evicted  tenant — Faarm  purchased  for,  by  Estates 
Commissioners' — Irish  Land  Act,  1903,  ss.  2,  64.] 
J.  D.,  the  father  of  W.  D.,  was  tenant  of  a  farm 
in  the  County  of  Wexford,  from  which  he  was 
■evicted  in  1889.  W.  D.  was  a  tea-dealer  at 
•Carrick-on-Suir,  and  after  the  passing  of  the 
Land  Act  of  1903,  he  applied  to  the  Estates 
Oommissioners,  as  the  son  of  an  evicted  tenant 
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for  a  farm.  In  1905  the  Estates  Commissioners 
allotted  to  him  a  farm  near  Swords,  in  the  County 
of  Dublin,  and  the  entire  purchase-money  was 
advanced  to  W.  D.  by  the  Estates  Commis- 
sioners, subject  to  an  annual  instalment  of  £52. 
The  lands  were  vested  in  him,  and,  on  the  18th 
November,  1905,  he  was  registered  as  owner  in 
fee-simple  in  the  Local  Registration  of  Title 
Office.  On  the  25th  January,  1906,  W.  D.  put 
up  the  farm  for  sale  by  auction,  and  it  was  sold 
to  8.  for  £400.  In  investigating  the  title  it  was 
found  that  W.  D.  had  been  adjudicated  bankrupt 
in  1898,  but  he  had  never  obtained  a  certificate 
of  conformity.  The  assignees  in  bankruptcy 
having  intervened,  and  claimed  the  interest  in 
the  lands  for  the  creditors  : — Held  (affirming  the 
decision  of  Boyd,  J.),  that  the  assignees  were 
entitled  to  sell  the  lands  for  the  benefit  of  the 
creditors.     In  re  Doyle 

App.,  [1906]  2  I.  R.  538  ;  40  I.  L.  T.  R.  202 
3, Release  of  trustees — Death  of  bank- 
rupt— Bights  of  old  creditors — English  Bank- 
ruptcy Act,  1883  (46  c6  47  Vict.,  c.  52),  s.  9.] 
An  undischarged  bankrupt  died  intestate  in 
England  after  the  trustee  had  been  released, 
having  in  the  interval  acquired  fresh  property 
and  contracted  fresh  debts.  A  small  dividend 
had  been  paid  in  the  bankruptcy,  and  the 
bankrupt  had  not  made  any  further  payments 
to  the  creditors  who  had  proved,  but  who  had 
taken  no  further  steps  after  payment  of  the 
dividend.  An  originating  summons  was  brought 
by  the  administratrix  to  administer  the  bank- 
rupt's estate.  The  estate  showed  a  surplus  after 
paying  the  costs  and  the  new  creditors  in  full : — 
Held,  that  the  administratrix  was  entitled  to 
the  surplus  to  the  exclusion  of  the  old  creditors. 
Green  v.  Smith  (24  Ch.  D.  672)  followed.  Peel 
V.  Peel  M.  R.,  38  I.  L.  T.  R.  82 

BANKRUPTCY— ARRANGEMENT. 

1. Acceptance  by  statutory  majority  of 

creditors — Whether  ^'reasonable  and  proper  to 
be  executed  under  the  direction  of  the  Court " — 
Bankrupt  and  Insolvent  Act,  1857,  s.  353.] 
Where  the  proposal  of  an  arranging  debtor  is 
accepted  by  the  statutory  majority  of  his 
creditors  it  ought  to  be  acted  on  by  the  Court 
having  bankruptcy  jurisdiction  in  the  matter, 
unless  there  be  some  specific  ground  for  rejecting 
it — e.g.,  that  it  is  unreasonable,  inasmuch  as  the 
creditors  would  get  a  substantially  larger  sum 
if  the  estate  were  wound  up  in  bankruptcy,  or 
because  the  debtor  has  been  guilty  of  some  act 
of  commercial  dishonesty,  such  as  contracting 
debts  when  he  knows  himself  to  be  insolvent. 
In  re  Pelon  (unreported)  stated  and  followed  ; 
In  re  0  Neill  and  Young  (reported  sub  nom. 
In  re  A.  and  B.,  Arranging  Debtors  (46  I.  L. 
T.  R.  142)  distinguished.    In  re  Fry 

App.,  [1913]  2  I.  R.  273 

2. Acceptance    of    offer    by    statutory 

majority  of  creditors.]  Where  the  statutory 
majority  of  the  creditors  agree  to  accept  the 
composition  offered  by  an  arranging  debtor,  the 
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wishes  of  that  majority  must  prevail  over  those 
of  the  minority,  unless  there  has  been  bad 
trading  or  something  wrong  in  the  conduct  of 
the  debtor  A  debtor  whose  estate  on  his  own 
showing  cuuld  pay  6s.  in  the  £  made  an  offer 
of  composition  of  4s.  in  the  £,  and  this  offer  was 
iccepted  by  the  statutory  majority  of  the 
reditors : — Held,  that  the  minority  of  opposing 
creditors  were  bound  by  the  acceptance  of  the 
offer  by  the  statutory  majority.  Re  M.,  an 
Arranging  Debtor  App.,  47  I.  L.  T.  R.  26 

3. Certificate  of  conformity — Bill  of  ex- 
change— Principal  and  surety — Indemnity — In- 
dorsee for  value — Principal  debtor  carrying  an 
arrangement, — Payment  of  dividend  on  bill  of 
exchange  in  the  arrangement — Payment  of  balance 
by  surety — Liability  of  principal  after  arrange- 
ment.] C,  who  was  indebted  to  H.  in  an  un- 
ascertained sum,  accepted  a  bill  for  £64  drawn 
by  H.  H.  negotiated  the  bill  with  a  bank. 
Subsequently  the  amount  due  by  C.  to  H.  was 
ascertained  and  discharged  by  C,  and  H. 
thereupon  undertook  to  indemnify  C.  against 
all  liability  on  the  bill.  H.  carried  an  arrange- 
ment with  his  creditors,  paying  4s.  in  the  £, 
and  ultimately  obtained  his  certificate  of  con- 
formity. The  bank  proved  in  this  arrangement 
for  their  debt,  and  received  the  dividend,  but 
C.  had  no  notice  of  the  arrangement  proceed- 
ings. The  bank  then  sued  C.  on  his  acceptance 
for  the  balance  due  on  the  bill,  giving  him  credit 
for  the  dividend  received  from  the  arrangement. 
G.  paid  the  amount  sued  for  and  the  costs,  and 
brought  this  action  to  recover  the  amount  so 
paid  from  H.  on  his  indemnity  : — Held,  by  the 
Queen  s  Bench  Division  {diss.  Gibson,  J.),  that 
the  plaintiff,  not  having  had  notice  of  the  ' 
arrangement  proceedings,  was  entitled  to  re- 
cover, notwithstanding  that  the  defendant  had 
obtained  his  certificate  : — Held,  by  the  Court  of 
Appeal  (reversing  the  Queen's  Bendh  Division) 
that  the  plaintiff  was  not  entitled  to  recover. 
Carey  v.  Harper 

Q.  B.,  App.,  [1897]  2  I.  R.  92, 107  ; 
30  I.  L.  T.  R.  53 

4. Civil     Bill     decree — Lodgrnent    with 

Sheriff  before  protection  order — Liberty  to  levy 
amount."]  Liberty  given  to  levy  the  amount  of 
a  Civil  Bill  decree  lodged  in  the  hands  of  the 
Sheriff  before  protection  order.  In  re  B.  C. 
(21  L.  R.  I.  546)  applied  to  a  Civil  Bill  decree. 
In  re  P.  J.  W.,  am.  Arranging  Debtor 

Bankcy.,   [1896]   1   I.  R.  44  ;  30  I.  L.  T.  70 

5. Continuing  to  trade  after  insolvency— 

Not  "  reasonable  and  proper" — Bankruptcy 
(Ireldnd)  Act,  1857,  s.  353 — Paa/ment  in  full  of 
opposing  creditors.]  Where  a  firm  continued  to 
trade  after  a  date  when,  it  was  alleged,  they 
knew  they  were  insolvent,  an  arrangement,  by 
which  they  offered  to  pay  5s.  in  the  £,  which  was 
accepted  by  more  than  the  requisite  three-fifths 
in  number  and  value  of  the  creditors  who  had 
proved,  was  set  a)side  at  the  instance  of  ten 
opposing  creditors  and  the  matter  was  turned 
into  bankruptcy,  the  Court  being  of  opinion 
that  it  was  a  caae  in  which  the  fullest  invegtiga- 
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tion  should  be  had :  Quaere,  whether  the- 
practice  of  ordering  some  of  the  creditors  to 
be  paid  in  full  after  the  remaining  creditors  have 
been  paid  a  composition  to  which  they  have- 
agreed,  has  sufficient  authority  to  support  it. 
In  re  A.  and  B.,  Arranging  Debtors 

App.,  48  I.  L.  T.  R.  142 

6. Creditor    holding   security  —  Accepts- 

debtor's  original  offer  without  valuing  security — 
Amended  offer  by  debtor — Retracting  proof  of 
debt.]  Where  a  secured  creditor  is  induced  by 
the  offer  of  an  arranging  debtor  who  proposes 
the  paymgnt  of  20s.  in  the  £  to  file  a  proof  of 
debt,  without  valuing  his  security,  and  the 
debtor  subsequently  alters  his  proposal  by 
substituting  2s.  6d.  for  20s.,  the  Court  will' 
allow  the  creditor  to  withdraw  his  proof  of  debt. 
Re  an  Arranging  Debtor    App.,  45  I.  L.  T.  R.  20 

7. Death  of  debtor.]     An  arrangement 

was  allowed  to  proceed,  i;otwithstanding  the- 
death  of  the  debtor  subsequent  to  the  second 
sitting  and  the  registration  of  the  trust  deed 
under  the  Deeds  of  Arrangement  Act.  Re' 
M'Qudid  Bankcy.  (Local),  31 1.  L.  T.  R.  63 

8. Deeds    of    Arrangement   Act,    1887 

(50  <fc  51  Vict.,  c.  57) — Impossibility  of  making- 
affidavit  required  by  section  6  (1)  - —  Delay  in 
registering  deed  of  arrangement.]  An  arranging 
debtor  became  mentally  incapable  of  swearing 
the  affidavit  leading  to  registration  of  a  deed  of 
arrangement.  The  statutory  period  for  regis- 
tering such  deed  was  also  exceeded.  An  order 
was  made  dispensing  with  the  affidavit  and 
extending  the  time  for  registration  of  deed.  Re- 
X.,  Arranging  Debtor    K.  B.,  44  I.  L.  T.  R.  167 

9.  Discontinuance  of  business  —  Ap- 
prenticeship fee — Compensation  to  apprentice — 
Jurisdiction.]  Where  a  person  to  whom  an 
apprentice  has  been  bound  petitions  the  Court 
for  an  arrangement,  and  intends  to  abandon 
his  business,  the  Court  has  jurisdiction  under  the 
Irish  Bankrupt  and  Insolvent  Act,  1857,  s.  353, 
where  the  circumstances  of  the  case  render  it 
reasonable,  to  refuse  to  sanction  the  arrange- 
ment until  so  much  of  the  apprenticeship  fee  is 
repaid  to  the  apprentice  as  would  be  ordered  to- 
be  refunded  to  him  if  the  proceedings  were  in 
bankruptcy.     In  re  M. 

Q.  B.  (Bankcy.),  [1900]  2  I.  R.  415 

10.  Discretion   of   Court — Reasonableness 

of  offer.]  A  father  and  son  trading  in  partner- 
ship, presented  a  petition  for  arrangement.  The 
unsecured  debts  amounted  to  £814,  the  assets  to 
£50,  and  assistance  being  given  by  friends,  » 
proposal  to  pay  2s.  6d.  in  the  £1  was  made, 
which  proposal  was  assented  to  by  over  three- 
fifths  in  number  and  value  of  the  creditors.  Of 
the  debts  proved  one  was  for  £212,  advanced  to 
the  partnership  by  the  wife  of  one  of  the 
partners : — Held,  that  there  was  no  ground  for 
an  order  declaring  that  the  proposal  was  not 
reasonable  and  proper  to  be  executed  under  tho 
direction  of  the  Court,  and  adjudicating  the 
petitioners  bankrupts.  InreM  ,  an  Arranging- 
Debtor  App.,  3  N.  I.  J.  R.  168 

11. Discretion  of  Taxing  Officer.]     E^ 
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presented  a  petition  for  arrangement  with 
his  creditors.  The  statutable  majority  of 
creditors  did  not  support  H.'s  offer  of 
composition,  and  the  proceedings  were  ad- 
journed into  bankruptcy.  Under  an  order  of 
the  Court  that  H.'a  costs  of  the  arrangement, 
"'  properly  and  necessarily  incurred,"  should  be 
taxed  and  allowed  out  of  the  bankrupt's  estate, 
the  Chief  Registrar  disallowed— (o)  the  costs  of 
the  registration  in  the  Bills  of  Sale  Office  of  the 
documents  prescribed  by  the  Deed  of  Arrange- 
ment Act,  1890  ;  (6)  the  brief  and  attendance  of 
counsel  on  H.'s  behalf  on  the  first  private 
sitting ;  (e)  the  attendance  of  H.'s  solicitors  on 
the  first  private  sitting  and  the  several  adjourn- 
ments thereof  -.—Held  (reversing  the  Chief  Begis- 
trar),  that — (o)  were  costs  properly  and  neces- 
sarily incurred,  and  should  be  sillowed.  Held 
Jurther  (affirming  the  Chief  Registrar),  that  (6) 
and  (c)  were  matters  entirely  within  the  discre- 
tion of  the  Taxing  Officer,  and  that  his  discretion 
should  not  be  interfered  with.  Haverty,  a 
Bankrupt  K.  B.,  3  N.  I.  J.  R.  222 

12. •  Estoppel — Cheque.]      On    November 

2nd,  the  plaintiff  attended  a  private  meeting  of 
the  defendant's  creditors,  at  which  a  statement 
of  affairs  was  handed  round  showing  the  defen- 
dant to  be  indebted  to  the  plaintiff  in  a  sum  of 
£8  4s.  In  addition  to  that  sum,  the  defendant 
was  indebted  to  the  plaintiff  in  a  sum  of  £22  19s. 
due  on  foot  of  a  cheque  drawn  on  October  5th 
by  the  defendant,  but  post-dated  November  1st. 
A  composition  of  12s.  6d.  in  the  pound  was 
proposed  by  the  plaintiff  and  was  agreed  to  by 
the  other  creditors  present.  The  cheque  was 
presented  at  the  bank  for  payment  on  November 
ith,  and  was  dishonoured.  At  the  meeting  the 
plaintiff  did  not  mention  the  cheque,  as  he 
"  relied  upon  the  cheque  being  paid."  He  stated 
at  the  trial  also  that  he  "  did  not  know  that  the 
cheque  had  been  dishonoured."  In  an  action  to 
recover  the  amount  of  the  cheque  : — Held,  that 
the  plaintiff,  by  agreeing  to  the  composition  and 
by  not  mentioning  the  cheque  at  the  meeting, 
was  estopped,  and  could  not  recover.  Britten 
V.  Hughes  (5  Biug.  460)  followed.  Lyall  v. 
Edwards  (6  N.  &  N.  337)  distinguished.  Charles 
V.  Patterson  K.  B.,  5  N.  I.  J.  R.  52 

13. Failure  to  pay  instalments — Proof  by 

secured  creditor  who  abandoned  his  security — 
Right  of  secured  creditor,  on  failure  of  arrange- 
ment, to  set  up  his  security.]  On  the  9th  April, 
1897,  C.  filed  a  petition  for  arrangement,  and  on 
the  25th  May,  1897,  carried  his  second  sitting, 
his  offer  being  20s.  in  the  £1,  payable  in  six 
instalments.  He  paid  the  first  instalment  of  the 
composition,  but  failed  to  pay  the  second,  and 
was  adjudicated  bankrupt  upon  a  declaration 
of  insolvency.  The  D.  Co.  had  sold  to  G.  certain 
goods  which  had  not  been  delivered,  as  G.  had 
not  paid  for  them,  but  the  goods  remained  in  a 
warehouse,  and  the  D.  Go.  had  a  vendor's  lien 
■on  them.  On  the  26th  April,  1897,  the  D.  Go. 
€led  a.  proof  in  the  arrangement  for  the  full 
price  of  the  goods,  and  stated  that  they  held  no 
security.     After  G.  had  been  adjudicated,  the 
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D.  Go.  filed  a  proof  of  debt  in  the  bank- 
ruptcy, in  which  they  valued  their  security  at 
£60  12s.  5d.,  and  claimed  to  prove  for  the 
balance  of  their  debt.  On  motion  by  the  assig- 
nees for  delivery  of  the  goods  : — Held  (reversing 
the  decision  of  Boyd,  J.),  that  upon  the  failure 
by  the  debtor  to  pay  the  composition  notes, 
the  D.  Go.  were  remitted  to  their  original 
rights,  giving  credit  for  anything  which  they 
received,  and  that  they  were  entitled  to  rely 
on  their  lien.     In  re  Campion 

App.,  [1899]  2  I.  R.  112 

14. False  claim  and  proof — Connivance — 

Turning  into  bdrnkruptcy.]  When  a  false  claim 
and  proof  of  debt  was  put  in  in  an  arrangement 
matter  with  the  connivance  of  the  arranging 
debtor,  the  arrangement  was  turned  into  bank- 
ruptcy.    In  re  Heslop  &  Son 

Bankey.  (Local),  31 1.  L.  T.  332 
15. Judgment  creditor — Evidence — Con- 
sideration— Proof  of  debt  utilised  to  carry  arrange- 
ment— Estoppel.]  A.,  being  desirous  of  raising 
a  loan  for  the  purpose  of  consolidating  the  mort- 
gages on  his  estate,  employed  Y.,  a  mortgage 
broker,  to  obtain  the  money  for  him  on  an  agree- 
ment in  writing  that  F.  should  receive  £3  per 
cent,  commission  on  the  amount  of  the  loan,  if 
he  got  a  firm  offer.  V.  entered  into  negotiations 
with  W.  &  Co.,  a  firm  of  solicitors  in  London, 
who  had  a  client  willing  to  advance  the  money, 
on  good  title  and  proper  security.  V.  negotiated 
for  some  time  between  the  parties,  and  some  of 
the  terms  were  arranged,  when  A.  proposed  a 
larger  loan  than  that  originally  sought,  and  the 
negotiations  terminated.  Y.  sued  A.  for  £1,050, 
the  amount  of  his  commission,  and  though  A. 
delivered  a  defence,  he  did  not  appear  at  the 
trial.  On  the  11th  January,  1895,  Y.  obtained 
judgment  for  the  full  amount  claimed  and  costs. 
On  the  12th  January,  1895,  A.  presented  a 
petition  for  arrangement  to  the  Court  of  Bank- 
ruptcy in  Ireland,  by  which  he  proposed  to  vest 
his  estate  in  M.,  one  of  the  official  assignees 
(who  was  to  aJct  as  receiver  and  manager  over 
the  estate),  upon  trust,  after  payment  of  the 
rent  and  outgoings,  the  costs,  and  a  sum  for 
maintenance  to  the  petitioner,  to  pay  the  un- 
secured creditors  till  they  were  paid  in  full. 
Y.  proved  his  debt,  and  the  arrangement  was 
carried — Y.'s  proof  being  used  to  carry  the 
arrangement — at  the  first  and  second  private 
sittings.  In  April,  1897,  the  first  dividend  was 
paid  to  the  creditors,  including  Y.  In  February, 
1898,  a  second  dividend  was  about  to  be  paid, 
when  M.  applied  to  have  Y.'s  proof  of  debt 
expunged,  as  there  was  no  bona  fide  considera- 
tion for  it : — Held  (reversing  the  decision  of 
Boyd,  J.),  that,  whether  there  was  good  con- 
sideration for  Y.'s  debt  or  not,  M.  was  not 
entitled  to  have  it  expunged,  as  without  it  the 
arrangement  under  which  M.  had.been  appointed 
receiver  could  not  have  been  carried,  and  M.'s 
status  as  receiver,  and  his  right  to  represent 
the  creditors,  depended  on  the  existence  of 
Y.'s  debt.  In  re  an  Arranging  Debtor  ;  Ex  parte 
App.,  [1899]  2  I.  R.  383 
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16. Judgment  against  arranging  debtor— 

Payment  to  creditor  of  costs  in  full  incurred  in 
legal  proceedings.'^  A  judgment  creditor  was 
refused  payment  in  full  of  certain  costs  which 
he  had  incurred  in  recovering  his  judgment  and 
getting  an  order  for  payment  by  instalments 
against  a  defendant  who  subsequently  filed  a 
petition  for  an  arrangement.     Re  X. 

Bankcy.,  321.  L.  T.R.I  1 

17. Jurisdiction  of  Banljruptcy  Judge— 

Vesting  of  debtor's  property  in  assignee — When — 
Practice — Bankruptcy  Act,  1857,  ss.  343,  347, 
349,  353— Bankruptcy  Act,  1872,  s.  76—"  Good- 
will"— "  Going  concern."]  A  Bankruptcy  Judge 
has  no  power  to  compel  a  purchaser  of  property 
from  an  arranging  debtor  to  lodge  his  purchase- 
money  in  Court  before  completion  of  the  pur- 
chase, unless  it  is  so  contracted.  Per  O'Brien, 
C.J.  :  The  only  duty  or  power  of  a  Bankruptcy 
Judge,  in  an  arrangement  case,  is  to  see  that  the 
composition  is  fair,  and  that  the  value  of  the 
assets  is  properly  assessed.  Per  Barry,  L.J.  : 
The  property  of  an  arranging  debtor  is  not 
vested  in  the  Court,  but  merely  under  its  pro- 
tection, nor  has  the  Court  power  to  sell  it.  Per 
FitzGibbon,  L.J. :  "  Good- will"  includes  book 
debts,  but  not  the  premises  in  which  a  business 
is  carried  on.  Per  Barry,  L.J. :  "  Going  con- 
cern" will,  prima  facie,  include  the  premises, 
where  a  business  is  so  sold.  Be  Crockett,  an 
Arranging  Debtor  App.,  29  I.  L.  T.  R.  117 

18. Liquidated  damages^ — Lease  to  A.  D. 

of  a  chattel  for  a  term  at  a  yearly  rent — Proviso 
that  on  happening  of  any  of  specified  events  rent 
for  whole  term  should  become  due,  and  lessors 
might  remove  chattel — Penalty  or  liquidated 
da/mages — Appeal  frdm  Begfistrar — Costs.]  By 
agreement  in  writing  the  A.  Co.,  thereinafter 
called  "  the  lessors,"  leased  to  a  person,  who 
subsequently  became  an  arranging  debtor,  a 
certain  cash  despatch  apparatus  for  the  term 
of  seven  years,  and  thereafter  until  the  lessee 
should  give  to  the  lessor  two  months'  notice  in 
writing  before  the  expiration  of  any  current 
year  determining  the  lease.  By  that  agreement 
it  was  provided  that  the  apparatus  should  be 
used  only  in  certain  specified-premises  belonging 
to  the  lessee ;  that  the  lessors  should  at  their 
own  expense  make  all  the  necessary  repairs  ; 
that  the  lessee  should  pay  the  rent  in  advance 
during  the  currency  of  the  lease ;  that  she 
should  not  discontinue  the  use  of  it,  nor  use  it 
anywhere  but  on  the  said  premises ;  would  not 
sell,  detach,  underlet  or  part  with  the  possession 
of  it ;  would  not  make  any  improper  use  of  it ; 
would  not  make  any  change  in  it ;  would  allow 
the  lessors  to  enter  the  premises  and  examine 
and  make  repairs,  and  at  the  expiration  of  the 
lease  would  deliver  up  the  apparatus  in  good 
condition,  wear  and  tear  excepted ;  it  was  also 
provided  that  the  apparatus  should  remain  the 
exclusive  property  of  the  lessors  ;  and  the  agree- 
ment was  upon  the  condition  that,  in  case  of 
the  breach  of  any  of  the  conditions  or  agreements 
to  be  observed  or  performed  by  the  lessee,  or 
in  case  the  apparatus  should  be  taken  from  the 
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lessee  or  attached  by  process  of  law,  or  in  case 
the  lessee  should  file  a  petition  for  arrangement 
in  bankruptcy,  the  whole  of  the  rent  for  the- 
remainder  of  the  _  term  should  immediately 
become  due,  and  the  lessors  might  forthwith, 
without  notice  or  demand,  enter  upon  the 
premises  where  the  apparatus  might  be  and  take 
possession  of  it,  and  remove  it,  without  prejudice- 
to  the  lessors,  right  to  recover  the  rent.  At  the 
date  of  his  petition  for  an  arrangement,  the 
arranging  debtor  had  paid  one  year's  rent  only 
under  the  agreement: — Held,  that  the  whole 
rent  for  the  remainder  of  the  term  was  payable 
under  the  agreement,  that  it  was  not  payable 
by  way  of  penalty,  and  that  the  lessors  were 
entitled  both  to  remove  the  apparatus  and  to 
prove  in  the  arrangement  matter  for  the  amount 
of  the  rent.     In  re  an  Arranging  Debtor 

K.  B.,  51 1.  L.  T.  R.  68 
19. Non-payment    of   composition — In- 
stalments— Third  instalment  secured — Failure  to 
pay  second  instalment — Order  for  bankruptcy  to 
continue — Proof  by  creditors — Method  and  amount- 
of  proof .]    A  debtor  offered  a  composition  after 
bankruptcy  of  7s.  6d.  in  the  £,  payable  in  three 
instalments  of  2s.  6d.  at  4,  8,  and  12  months, 
and  the  last  instalment  was  duly  secured.     The 
debtor  failed  to  pay  the  second  instalment,  and 
an  order  was  made  directing  the  bankruptcy 
to  continue  : — Held,  that  creditors  must  either 
give  up  the  bills  for  the  composition  and  prove 
for   the   full   amount   of   their   debts  less  the 
instalment  received,  or  hold  the  bills  and  stand 
outside  the  bankruptcy.      In  re  B.  (23  L.  R.  I. 
22)   followed   and   applied.      Be   Larmour  and 
Husband         Belfast  Recorder.  44  I.  L.  T.  R.  87 
[See  Bankruptcy — Composition  after  Bank- 
ruptcy.   2.] 
20. Proposal  not  "  reasonable  and  pro- 
per " — The  Irish  Bankrupt  and  Insolvent  Act,. 
1857,  s.  353.]     A  debtor  owing  nearly  £9,0CO, 
and  having  no  assets,  proposed  to  pay  a  dividend 
Ci  Is.  Id.  in  the  £  with  money  obtained  from 
outside.    His  indebtedness  was  due  to  deprecia- 
tion in  investments  and  losses   on  the  Stock 
Exchange.    The  necessary  majority  of  creditors 
supported  the  proposal :  but  among  these  was 
a  person  who  had  been  associated  with  the 
debtor  as  partner  in  Stock  Exchange  transactions 
and  whose  debt  due  in  respect  of  these  dealings, 
and  partly  secured,  would,  if  excluded,  convert 
the  majority  into  a  minority.    There  were  also 
money  dealings  of  a  somewhat  peculiar  character 
between  the  debtor  and  his  wife  -.—Held,  that 
there  were  circumstances  in  the  case  requiring^ 
investigation,  and  that  the  proposal  was  not 
reasonable  and  proper  to   be  executed  under 
the  direction  of  the  Court.     Be  Molesworth,  a 
Bankrupt  App.,  47  I.  L.  T.  R.  17 

21. Offer  not  "  reasonable  and  proper  "■ 

— Acceptance  by  statutory  majority  of  creditors — 
Bankrupt  and  Insolvent  Act,  1857,  s.  353 — Form 
of  Order.]  If  the  Court  having  bankruptcy  juris- 
diction in  the  matter  is  of  opinion  that  an  offer 
made  by  a  debtor  is  not "  reasonable  and  proper 
to  be  executed  under  the  direction  of  the  Court," 
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it  should  consider  whether  the  petitioner  ought 
to  be  made  a  bankrupt  or  not.  The  Court, 
being  of  that  opinion,  has  no  statutory  power 
to  adjourn  the  sitting  to  enable  the  arranging 
debtor  to  make  an  improved  offer.  Be  B.,  an 
Arranging  Debtor  App.,  48  I.  L.  T.  R.  99 

22. Proposal  —  Not     "  reasonable    and 

proper" — Bankruptcy  Act,  1857,  se.  343,  353.] 
A  proposal  to  pay  3s.  in  the  £  by  an  arranging 
debtor,  who  was  by  trade  a  chemist,  but  who 
had  become  insolvent  through  losses  on  the 
Stock  Exchange,  although  three-fifths  in  number 
and  value  of  the  creditors  supported  the  offer, 
was  held  by  the  Court  not  to  be  "  reasonable 
and  proper,"  and  the  debtor  was  adjudged  bank- 
rupt.    BeO.        Q.B.(Bankcy.),32I.L.T.R.40 

23. Offer  of  composition — Unreasonable 

— Discretion  of  Judge — Adjudication.^  A  petition- 
ing debtor  had  an  interest  in  a  large  fortune  left 
by  his  grandfather  in  Germany,  of  which,  how- 
ever, he  could  be  deprived  for  justifiable  cause  ; 
he  possessed  no  property  ^within  the  jurisdiction. 
His  friends  offered  a  sum  sufiicient  to  pay  a  com- 
position of  5s.  in  the  pound,  on  condition  that 
the  offer  was  accepted  in  full  settlement  of  the 
debts,  and  this  offer  had  been  accepted  by  the 
overwhelming  majority  of  the  creditors  : — Held, 
that  the  Bankruptcy  Judge  was  entitled  to 
exercise  his  discretion  in  declaring  the  offer  an 
unreasonable  one,  and  adjudging  the  petitioner 
a  bankrupt.    Max  Schroeder,  a  Bankrupt 

App.,  1  N.  I.  J.  B.  195 

24. Reasonableness  of  proposal — Losses 

on  Stock  Et^ohinge.']  An  arranging  debtor 
included  in  his  statement  of  affairs  debts  due 
on  Stock  Exchange  transactions,  which  he 
had  been  advised  were  irrecoverable  and,  in  his 
examination  he  admitted  having  lost  substantial 
amounts  in  gambling  on  the  Stock  Exchange. 
He  made  a  proposal  of  composition  on  the  basis 
of  his  statement  of  affairs.  The  Court  reversed 
the  order  of  Boyd,  J.,  by  which  the  debtor's 
application  for  a  proof  of  debt  sitting  was  refused, 
and  all  further  proceedings  in  the  matter  were 
adjourned  into  bankruptcy  on  the  ground  that 
the  proposal  was  not  reasonable  and  proper  to 
be  executed  under  the  direction  of  the  Court. 
A.,  an  Arranging  Debtor.    App.,  4  N.  I.  J.  R.  181 

25. Practice — Time — Solicitor's    error — 

Filing  affidavits  and  assignments — Deeds  of 
Arrangement  Act,  as.  5,  9.]  Where,  through  a 
fatality,  the  time  prescribed  by  section  5  of  the 
Deeds  of  Arrangement  Act  for  filing  affidavits 
and  registering  an  assignment  for  the  benefit 
of  creditor  had  elapsed,  the  Court  extended  the 
time  upon  the  production  of  an  affidavit  of 
search  in  the  Registry  of  Bills  of  Sale  Office 
that  no  bill  of  sale  had  been  registered  since 
the  date  of  the  deed.     Be  Black 

Q.  B.,  28  I.  L.  T.  R.  73 

26. Principle  of  equal  distribution  among 

creditors — Arranging  debtor — Paying  a  portion 
of  a  creditor's  debt  in  full — Practice  of  the  Court — 
Principle  and  policy  of  bankruptcy  law — The 
Irish  Bankrupt  and  Insolvent  Act,  1857,  s.  353.] 
On  March  5  and  1 1  certain  goods  were  delivered 
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by  merchants  to  a  trader  who,  on  March  14, 
presented  a  petition  for  arrangement  and  was 
granted  protection  on  the  same  date.  The 
merchants,  alleging  that  the  trader  was  aware 
for  twelve  months  that  he  was  in  a  state  of 
insolvency,  that  he  knew  when  the  goods  were 
delivered  he  was  unable  to  pay  for  them,  and 
that  he  concealed  his  financial  position  from  the 
said  merchants,  applied  for  an  order  for  the 
return  of  the  goods  so  supplied,  or  in  the  alterna- 
tive for  payment  for  same  in  full ; — Held,  that 
the  Court  had  no  jurisdiction  to  make  such  an 
order,  the  principle  and  policy  of  the  bankruptcy 
law  being  an  equal  distribution  among  the 
various  creditors.  In  re  an  Arranging  Debtor 
App.,  46  I.  L.  T.  R.  226 

27. Proof  by  wife  of  a  loan  to  husband — 

Married  Women's  Properly  Act,  1882,  s.  3 — 
Effect  of— Bankruptcy  Act,  1857,  s.  346.] 
Section  3  of  the  Married  Women's  Property 
Act,  1882,  does  not  apply  to  arrangement 
matters,  and  a  wife  who  has  advanced  money 
to  her  husband  for  the  purpose  of  his  trade  can 
prove  in  an  arrangement  matter  along  with  the 
other  creditors.     Be  Byrne 

Bankcy.,  30  I.  L.  T.  R.  63 

28.  Proof  of  debt — Lodgment  with  official 

assignee — Subsequent  payments  by  a  third  party — 
Admission  of  proof — Time  of  ascertairmient  of 
amount  to  be  admitted — Bules,  S.  G.  Bankruptcy, 
1899,  rr.  147-149.]  Where,  in  an  arrangement 
matter,  a  creditor  has  lodged  a  proof  of  debt 
with  the  official  assignee,  be  is  entitled  to  be 
admitted  to  prove  for  the  amount  due  at  the 
time  of  lodgment,  notwithstanding  intervening 
payments  by  a  third  party.     In  re  D. 

K.  B.  (Bankcy.),  37  I.  L.  T.  R.  228 

29. Proposal — Vesting  property    in    the 

official  assignees  for  the  purpose  of  an  arrange- 
ment)— Proposal  to  pay  interest  on  debts  and 
premiums  on  policies  of  insurance  on  his  life — 
Proposal,  whether  reasonable  and  proper.]  An 
arranging  debtor  was,  at  the  date  of  presenting 
his  petition,  entitled  to  household  furnituie 
worth  £1,000,  and  he  had  a  life  interest  in  a 
landed  estate,  producing  a  net  rental  of  £2,000 
a  year,  which  was  mortgaged  for  its  full  value  ; 
he  had  also  policies  of  insurance  on  his  own  lite 
for  £163,120»  the  surrender  value  of  which  was 
£12,697.  The  debts  were— fully  secured 
creditors,  £111,100,  partially  secured  after  de- 
ducting the  value  of  the  securities,  £26,299, 
and  unsecured,  £7,234 ;  making  the  total 
liabilities,  exclusive  of  fully  secured  creditors, 
of  £33,533.  The  debtor's  proposal  was  to  pay 
or  provide  annually  such  sum  as  might  be  re- 
quired to  pay  the  annual  interest,  at  the  rate 
of  4  per  cent,  per  annum,  upon  all  the  unsecured 
debts,  and  upon  so  much  of  the  partially 
secured  debts  as  might  be  proved  or  admitted 
for  dividend  against  his  estate,  and  to  continue 
to  pay  interest  on  the  debts  until  the  debts 
should  be  paid  out  of  the  policies ;  also  to  pay 
the  premium  on  the  policies,  and  to  charge  his 
equity  of  redemption  in  the  policies  with  the 
payment  of  the  said  debts,  interest,  and  pre- 
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miums.  For  the  purpose  of  effecting  this 
arrangement,  the  petitioner  undertook  to  vest 
by  deed  in  a  trustee  his  interest  in  the  policies, 
by  way  of  security  for  the  ultimate  payment  of 
the  debts  and  interest  out  of  the  policies ;  the 
deed  was  to  contain  a  covenant  by  the  debtor 
for  payment  of  interest  on  the  debts,  and  for 
the  up-keep  of  the  policies,  and,  in  case  of 
default  by  the  debtor  in  making  these  payments, 
the  creditors  were  to  be  remitted  to  their 
original  rights.  Boyd,  J. ,  being  of  opinion  that 
the  proposal  was  not  reasonable  or  proper  unless 
the  ec[uity  of  redemption  in  the  policies  was 
vested  in  the  offioial  assignees,  made  no  rule 
on.the  first  sitting : — Held  (reversing  the  decision 
of  Boyd,  .J.),  that  the  omission  to  vest  the  equity 
of  redemption  in  the  policies  in  the  official 
assignees  was  not  of  itself  sufificient  to  render 
the  proposal  unreasonable  and  improper.  In 
re  M.,  an  Arranging  Debtor 

Apr.,  [1901]  2  I.  R.  51 

30. Protection  order — Arrangement  out 

of  Court — Staying  proceedings  on  creditors  assent- 
ing— Bankruptcy  Act,  1857,  s.  353.]  An  arrang- 
ing debtor  having  filed  a  petition  for  arrange- 
ment and  a  statement  of  affairs,  with  a  proposal 
for  the  payment  or  compromise  of  his  debts, 
to  be  carried  out  under  the  Court,  his  solicitor 
attended  the  adjourned  first  private  sitting  of 
the  Court,  and  stated  that  the  petitioner  and 
his  creditors  were  desirous  that  the  matter  should 
be  taken  out  of  Court,  as  the  petitioner  had 
agreed  with  his  creditors  to  execute  a  trust 
deed  of  his  property  for  their  benefit,  and  the 
solicitors  who  attended  for  the  creditors,  who 
had  notice,  and  whose  debts  were  over  £10, 
assenting : — Held  (by  Boyd,  J,),  that  such 
conduct  was  an  abuse  of  the  process  of  the  Court, 
and  the  petitioner  was  adjudged  a  bankrupt. 
Held  (by  Court  of  Appeal),  that  Boyd,  J.,  had 
wrongly  exercised  his  discretion  in  forcing  the 
matter  into  bankruptcy,  and  it  was  ordered  that 
his  order  be  discharged  and  that  no  further 
proceedings  be  had  in  the  matter,  and  that  the 
protection  granted  to  the  petitioner  be  with- 
drawn.    Be  Q.,  an  Arranging  Debtor 

App.,  37  I.  L.  T.  R.  5  ;  3  N.  I.  J.  R.  58 

31. Protection   order — Declaration    that 

petitioner  should  not  part  with  his  estate — 
Accountant  taking  possession  under  resolution  of 
creditors — Contempt  of  Court — Jurisdiction — 
Bankrupt  and  Insolvent  Act,  1857,  ss.  343,  344 — 
Bankruptcy  Amendment  Act,  1872,  s.  68.]  A 
trader  presented  a  petition  to  the  Court  of 
Bankruptcy  stating  that  he  was  unable  to  meet 
his  engagements  with  his  creditors,  that  he 
desired  to  lay  the  state  of  his  affairs  before  them, 
under  the  control  of  the  Court,  and  submit 
himself  to  the  jurisdiction  thereof ;  that  his 
embarrassment  was  due  to  losses  resulting  from 
bad  debts  and  depression  of  trade.  The 
petitioner  then  declared  that  he  submitted 
himself  to  the  jurisdiction  of  the  Court,  and 
prayed  that  an  order  might  be  made  protecting 
his  person  and  property  from  process,  and  that 
any  arrangement  which  he  might  make  with  his 
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creditors  might  be  executed  under  the  direction 
of  the  Court.  On  hearing  this  petition  the 
Court  made  two  orders  of  the  same  date,  one 
drawn  up  on  paper  and  the  other  on  parchment. 
The  former  decreed  that  the  person  and  property 
of  the  petitioner  should  be  protected  until  a  day 
named,  or  until  further  order ;  and  having 
arranged,  amongst  other  formal  matters,  for 
holding  a  private  sitting  and  a  preliminary 
meeting,  directed  the  petitioner  not  to  make  any 
payment,  or  part  with  any  portion  of  his  pro- 
perty, except  for  the  ordinary  purposes  of  his 
trade,  without  the  sanction  of  the  Court,  and 
that  he  should  not  (except  as  aforesaid)  give 
possession  of,  or  part  with,  any  portion  of  his 
property  to  any  person  other  than  the  official 
assignees  or  messenger  of  the  Court,  without 
like  sanction.  The  parchment  order  simply 
declared  that  the  person  and  property  of  the 
petitioner  was  protected  from  process  till  a  day 
named,  or  until  further  order.  The  petitioner 
failed  to  attend  the  preliminary  meeting  of  his 
creditors,  which  was  accordingly  adjourned. 
At  the  meeting  it  was  resolved  that,  pending  the 
adjournment,  a  firm  of  accountants  should  enter 
into  possession  of  the  estate.  A  member  of 
the  firm,  who  had  knowledge  of  the  order  of  the 
Court,  acting  under  this  resolution,  took  pos- 
session of  the  estate.  The  adjourned  meeting 
was  then  held,  and  the  matter  was  turned  into 
bankruptcy: — Held,  affirming  the  decision  of 
Miller,  J.  {diss.  Barry,  L.J.),  that  the  member 
of  the  firm  taking  possession  of  the  estate 
of  the  petitioning  trader  was  guilty  of 
contempt  of  Court.  Per  Barry,  L.J.,  that  the 
part  of  the  order  which  declared  that  the  trader 
should  not  part  with  the  possession  of  his  goods 
to  any  person  except  the  officers  of  the  Court 
was  made  outside  the  jurisdiction  conferred  by 
the  343rd  section  of  the  Act  of  1857  ;  that  there 
was  no  undertaking  to  abide  by  it  binding  on 
the  firm  of  accountants,  and  that  though  the 
taking  possession  may  have  been  illegal,  it  was 
not  a  contempt  of  Court.     In  re  Yahy 

App.,  [1894]  1 1.  R.  335 

32. Refusal  of  debtor  to  sign  composition 

notes — Contempt — Attachment."]  B.  presented  a 
petition  for  arrangement,  by  which  he  proposed 
to  pay  his  creditors  10s.  in  the  £,  in  four  instal- 
ments of  2s.  6d.  each,  the  first  of  said  instalments 
to  be  paid  in  cash  within  one  month  from  the 
confirmation  of  the  offer  by  the  Court,  and  the 
other  instalments  of  2s.  fid.  to  be  paid  in  three 
instalments  at  5,  9,  and  12  months,  respectively, 
from  the  acceptance  of  the  proposal  by  the 
Court,  to  be  secured  by  the  joint  and  several 
promissory  notes  of  the  debtor  and  a  surety. 
The  offer  was  accepted  and  confirmed  by  the 
Court,  by  order  dated  the  27th  March,  1906, 
and  by  the  same  order  B.  was  ordered  to  lodge 
with  the  Official  Assignees  the  money  and  com- 
position notes  before  the  27th  April.  On  the 
13th  March  the  surety  signed  a  consent  to 
perform  the  proposal,  and  the  consent  was  made 
a  rule  of  Court.  B.  failed  to  pay  the  2s.  6d.  in 
cash,  owing  to  his  inability  to  recover  some 
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■debts  that  were  due  to  him,  and  he  refused  to 

«ign  the  oompoBition  notes.     On  the  29th  May 

an  order  was  made  that  B.  should  sign  the  notes, 

and  as  he  still  refused  to  do  so,  an  order  was 

made  to  attach  him  for  his  contempt.     On  the 

29th  May  B.  filed  a  petition  for  adjudication 

against  himself.     On  the  1st  June  the  petition 

was  heard  and  an  order  was  made  refusing  to 

adjudicate  B.  bankrupt : — Held  (reversing  the 

decision   of   Boyd,  J.),  that  once  the  debtor 

failed,  through  no  culpable  default  of  his  own, 

to  pay  the  first  instalment  in  cash,  the  entire 

arrangement  failed  ;  that  the  debtor  should  not 

have  been  ordered  to  sign  the  composition  notes  ; 

and  that  he  should  be  adjudicated  bankrupt.  Be 

M.  <fc  iJ.  (301.  L.T.R.  137)  considered.   InreBirt 

App.,  [1906]  2  I.  R.  452  ;  40  I.  L.  T.  R.  178 

33.    ——Statement    of     affairs — Estate     of 

arranging  debtor  sold  to  creditors — Accountanfs 

error — Misrepresentation — Compensation.  ]  Where 

an  innocent  mistake  is  made  in  accountancy  as 

to  the  premium  payable  on  an  insurance  policy 

on  the  life  of  an  arranging  debtor  taken  over  by 

two  unsecured  creditors  who  agree  to  stand  in 

the  shoes  of  the  debtor,  they  are  not  entitled 

to  compensation  for  the  loss  sustained  by  them 

by  reason  of  the  innocent  mistake  as  against 

those  creditors  who  have  agreed  to  accept  a 

composition.     In  re  Arranging  Debtor 

App.,  43  I.  L.  T.  R.  21 

34. Statute  of  Limitations — Common  Law 

Procedure  Amendment  Act  (Ireland),  1853(16  &  17 
Vict.,  li.  113,  «.  20 — Assenting  creditor — Failure 
to  pay  composition — Action  far  original  debt — 
Implied  promise  to  pay.l  A  debtor  carried  an 
arrangement  with  his  creditors,  whereby  his 
creditors  were  to  accept  a  composition  for  their 
debts  payable  by  instalments.  The  first  of  these 
instalments  was  not  paid.  Five  years  after- 
wards the  plaintiff,  an  assenting  creditor  who 
had  proved  in  the  arrangement  (a  period  of 
more  than  six  years  having  elapsed  since  his 
debt  originally  accrued),  commenced  an  action 
for  that  debt : — Eeld,  by  the  Queen's  Bench 
Division  (Harrison  and  Gibson,  JJ.,  diss.,  and 
Oibson,  J.,  withdrawing  his  judgment),  and  by 
the  Court  of  Appeal,  that  the  plaintiff  was 
entitled  to  judgment ;  that  there  was  implied 
in  the  arrangement  a  promise  on  the  part  of  the 
arranging  debtor  that,  in  case  he  failed  to  pay 
the  composition  at  the  time  agreed,  he  should 
pay  the  entire  debt.     M'Donnell  v.  Broderick 

Q.  B.,  App.,  [1896]  2  I.  R.  136, 166 
35. Sureties — Consent  to  secure  u,  com- 
position— Befusal  to  sign  bills — Order  to  sign.} 
Two  arranging  debtors  offered  a  certain  com- 
position to  their  creditors,  payable  in  four  equal 
instalments,  which  offer  was  accepted,  and  two 
sureties  undertook  to  secure  the  payment  of 
the  third  and  fourth  instalment  respectively  : — 
Held,  that  an  order  made  by  the  Local  Bank- 
ruptcy Court  calling  on  the  sureties  to  sign  bills 
to  secure  the  third  and  fourth  instalments  before 
the  debtors  themselves  had  signed,  must  be 
discharged.  In  re  M.  and  E.,  Arranging  Debtors 
App.,  30  I.  L.  T.  R,  137 
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36.  Sureties — Undertakings  to  sign  com- 
position bills — Surety  signing  first  undertaking  as 
sole  surety — Signing  another  on  representation  that 
there  is  to  be  a  second  surety — Prior  undertaking 
thereby  cancelled — Befusal  to  sign  composition 
bills.]  A  person  who  had  signed  an  undertaking 
to  become  sole  surety  for  the  last  instalment 
offered  by  an  arranging  debtor  subsequently 
signed  another  undertaking  on  the  representation 
that  there  was  to  be  a  second  surety  ;  but  as  no 
second  surety  was  forthcoming  he  refused  to 
sign  the  composition  bills : — Held  (reversing 
Boyd,  J.),  that  the  undertaking  to  sign  as  sole 
surety  had  been  cancelled  by  the  subsequent 
document,  and  that  as  the  surety  bona  fide  and 
honestly  believed  there  was  to  be  a  second 
surety  he  should  not  be  compelled  by  an  order 
of  the  Court  to  sign  the  bills.  In  re  O'Neill, 
an  Arranging  Debtor        App.,  43  I.  L.  T.  R.  213 

37.  Sureties  —  Order  to  sign  composition 

bills.]  H.,  on  being  promised  security 
against  loss  by  jF.,  an  arranging  debtor, 
signed  an  undertaking  of  suretyship — afterwards 
he  consulted  his  solicitor,  who  on  the  same  day 
claimed  security  from  the  solicitor  for  F. — on 
the  following  day,  without  this  claim  being 
mentioned,  the  first  sitting  was  passed.  In  the 
course  of  a  prolonged  subsequent  correspondence 
as  to  security,  his  solicitor  threatfened  on  more 
than  one  occasion  to  apply  to  the  Court  that  H. 
should  be  released  from  his  undertaking,  but  the 
second  sitting  was  passed  and  no  step  was  taken 
by  H.  until  the  creditors  applied  for  an  order 
that  he  should  be  ordered  to  sign  the  composition 
bills  : — Held  (affirming  Boyd,  J.),  that  H.  should 
not  be  released  from  his  undertaking.  In  the 
Matter  of  F.,  Arranging  Debtors 

App.,  4  N.  I.  J.  R.  52 

38. Wishes   of   creditors — Approval   by 

Court — Ths  Irish  Bankrupt  and  Insolvent  Act, 
1857,  s.  353.]  A  debtor  whose  liabilities  amounted 
to  £1,049,  and  whose  assets  were  only  £109, 
offered  his  creditors  by  way  of  arrangement  a 
composition  of  4s.  in  the  £.  The  proposal  was 
supported  by  more  than  the  requisite  statutory 
majority  of  the  creditors  ;  but  two  creditors  who 
were  moneylenders  objected.  Up  to  two  years 
before  the  first  of  the  debts  now  due  was  in- 
curred, the  debtor  was  perfectly  solvent,  and 
about  that  time  he  made  a  gift  to  his  mother 
of  furniture  value  for  £300.  As  time  went  on 
his  income  diminished ;  but  he  continued  to 
live  somewhat  extravagantly.  The  Recorder  of 
Belfast  refused  to  sanction  the  arrangement 
mainly  on  the  ground  that  the  transfer  of  the 
furniture  to  the  mother  constituted  a  fraud 
against  creditors : — Held-,  that  the  proposed 
arangement  was  a  reasonable  and  proper  one 
to  be  executed  under  the  direction  of  the  Court ; 
that  the  Court  ought  not  to  refuse  its  sanction 
to  an  arrangement  assented  to  by  a  majority 
of  the  creditors  unless  it  was  satisfied  upon 
reasonable  and  proper  evidence,  not  mere 
guess  or  suspicion,  that  the  debtor's  conduct 
had  been  either  commercially  immoral  or  reck- 
less,  and,  above  all,  fraudulent,  in  incurring 
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the  debts. — In  the  Matter  of  an  Arranging 
Debtor  App.,  46  I.  L.  T.  R.  289 

Calls  [1900]  1  I.  R  250 

See  Company — Winding-up.    4. 

•  Certificate  of  conformity 

[1895]  1  I.  R.  251 
See  Will— Cliarge  ol  Debts  (and  Legacies). 
2. 

Compensation     to     workman — Employer 

becoming  an  arranging  debtor 

45  I.  L.  T.  R.  247 
iSee  Workmen's  Compensation.     112. 

•  Turned  into  Bankruptcy — Solicitor's  lien 

28  I.  L.  T.  R.  140 
See  Solicitor — Lien.    13. 

BANKRUPTCY— ASSETS. 

1. Attachment    ol    salary— ^c«,    1857, 

a.  51.]  Salary  or  income  of  a  bankrupt,  which 
he  can  be  ordered  to  pay  to  the  assignees  under 
section  51  of  the  Bankruptcy- (Ireland)  Act, 
1857,  can  only  mean  salary  which  the  bankrupt 
is  legally  entitled  to  demand  from  his  employers  ; 
and  where,  under  an  agreement  between  a  com- 
mercial traveller  and  his  employers,  the  latter 
were  entitled  to  deduct  a  large  yearly  sum  from 
his  salary  in  discharge  of  his  antecedent 
obligations  to  them,  which  sum  they  in  fact  did 
not  deduct : — Held,  that  an  order  could  not 
be  made  against  the  sum  which  the  employers 
voluntarily  allowed  the  bankrupt  by  waiving 
their  strict  rights.     Ee  Stevenson 

Bankcy.  (Local),  32  I.  L.  T.  R.  15 

2.  Salary  or  income — Appropriation  of 

bankrupt's  salary  or  income  for  creditors — Bank- 
ruptcy {Ireland)  Act,  1857,  s.  319 — Bankruptcy 
{Ireland)  Act,  1872,  s.  51.]  Where  the  bankrupt, 
as  "  canvasser  for  traffic  "  of  a  railway  company 
of  which  he  was  an  employee,  was  in  receipt  of 
a  salary  of  £160  a  year  and  £1  a  week  travelling 
expenses,  and  lived  with  his  father,  rent  free, 
but  had  a  family  of  nine  children  to  support, 
the  petition  having  been  presented  by  his  wife 
in  respect  of  arrears  of  alimony  at  the  rate  of 
IDs.  a  week,  the  Judge  in  bankruptcy  made  an 
order  that  he  should  pay  £1  a  fortnight  out  of 
his  salary  to  the  official  assignees.  On  the 
bankrupt's  evidence  the  effect  of  this  would 
be  to  leave  him  only  lljd.  a  week  for  the  actual 
support  of  each  of  his  family : — Held,  that 
order  should  stand,  no  sufficient  reason  being 
shown  for  interfering  with  the  discretion  exer- 
cised by  the  Bankruptcy  Judge.  Re  Toom.be, 
a  Bankrupt  App.,  44  I.  L.  T.  R.  117 

3. Salary  as  Petty  Sessions  clerk— -Sia;- 

teen  years  after  adjudication — Action  by  creditors 
—Appropriation  of  part  of,  for  creditors— Irish 
Bankrupt  and  Insolvent  Act,  1857  (20  <fc  21 
Vict,  c.  60),  ,s.  319.]  In  1896  a  debtor  was 
adjudged  a  bankrupt  and  paid  two  dividends, 
amounting  to  Is.  4Jd.  in  the  £  ;  in  1912  he  made 
an  affidavit  in  a,  remitting  motion  stating  that 
his  income  was  £220  a  year,  including  £150 
payable  to  him  as  clerk  of  Petty  Sessions. 
Thereupon  the  creditors  applied  to  the  Court 
for  an  order  that  the  annual  sum  of  £70,  portion 
of  the  said  sum  of  £160,  should  be  paid  by 
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quarterly  instalments  to  the  assignees  to  be 
applied  in  payment  of  the  debts  of  the  said 
bankrupt  under  the  provisions  of  section  319 
of  the  Irish  Bankrupt  and  Insolvent  Act,  1857. 
Mr.  Justice  Boyd  ordered  that  tbe  bankrupt 
should  pay  £20  a  year,  without  directing  speci- 
fically that  it  should  come  out  of  his  salary  as 
Petty  Sessions  clerk  : — Held,  varying  the  order 
of  the  Court  below,  that  it  was  just  and  reason- 
able, having  regard  to  the  other  income  of  the 
bankrupt,  that  the  annual  sum  of  £20  ought 
to  be  paid  out  of  his  salary  as  Petty  Sessions 
clerk  for  the  benefit  of  the  creditors,  and  that 
subject  to  the  consent  in  writing  of  the  registrar 
of  Petty  Sessions  clerks  said  sum  should  be  paid 
to  the  official  assignee.  Re  M'Auliff,  a  Bankrupt 
App.,  47  I.  L.  T.  R.  14& 

4. Salary  of  Member  of  Parliament— 

Annual  payment  to — Attachment— Public  policy — 
Irish  Bankrupt  and  Insolvent  Act,  1857  (20  cfc  21 
Vict.,  c.  60),  s.  319 — Bankruptcy  (Ireland) 
Amendment  Act,  1872  (35  <fe  36  Vict.,  c.  58, 
«.  51.]  The  annual  payment  of  £400  to  a  member 
of  the  House  of  Commons  (including  an  allow- 
ance of  £100  for  expenses)  provided  for  by  the 
Appropriation  Acts,  is  not  a  salary  or  income 
in  respect  of  which,  in  the  event  of  the  bank- 
ruptcy of  the  member,  an  order  can  be  made 
under  section  51  of  the  Bankruptcy  (Ireland) 
Amendment  Act,  1872,  for  the  payment  thereof, 
or  any  part  thereof,  to  the  official  assignee.  In, 
re  Hazleton  App.,  [1915]  2. 1.  R.  425  [Rev.  H.  L.] ; 

49  I.  L.  T.  R.  29 

5. Member  of  Parliament — Salary  as—" 

Appropriation  for  benefit  of  creditors — Bank- 
ruptcy {Ireland)  Amendment  Act,  1872  (35  4  36 
Vict.,  c.  58),  s  51.]  Salary  of  Member  of  Par- 
liament as  such,  available  in  bankruptcy 
for  benefit  of  creditors.  Hollinshead  v.  HazleUm 
[1916]  2  I.  R.  298  ;  50  I.  L.  T.  R.  29  ; 
[H.  L.  reversing  C.  A.] ;  And  1915  A.  C.814. 

BANKRUPTCY— ASSIGNEE. 

Election  to  take — Owner  of  grantee's  interest 
in  lands  held  under  fee-farm  grant  a  bankrupt — 
Reasonable  time — Irish  Bankrupt  and  Insolvent 
Act,  1857  (20  &  21  Vict,  c.  60),  ss.  268  and  271.] 
A  testatrix,  who  was  owner  of  the  grantee's 
interest  in  the  lands  held  under  a  fee-farm  grant, 
devised  the  said  lands  to  certain  persons  for 
life,  and  on  the  death  of  the  survivor  to  Q. 
absolutely.  The  testatrix  died  in  1861.  The 
last  life  died  in  1904.  Q.  had  been  adjudicated  a 
bankrupt  in  1878,  and  a  certificate  that  all  his 
estate  and  effects,  real  and  personal,  had  vested 
in  the  official  and  creditors'  assignees,  pursuant 
to  the  statute,  was  issued  in  the  following  year, 
and  was  duly  registered.  The  said  reversionary 
interest  of  Q.  was  mentioned  in  his  statement  of 
affairs.  In  1880  he  obtained  his  certificate  of 
conformity,  and  died  in  1892.  By  his  will  he 
devised  all  the  residue  of  his  real  and  personal 
estate,  which  included  the  said  lands,  to  his 
daughters  in  equal  shares.  When  the  rever- 
sionary interest  fell  in  in  1904,  the  daughter.* 
entered  into  possession  of  the  said  lands,  and  in 
1906  conveyed  the  same  to  B.  for  valuable  con- 
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sideration.  B.  thereupon  entered  into  possession 
of  the  said  lands,  and  subsequently  sold  the  same 
under  the  Land  Purchase  Acts.  On  the  distri- 
bution o£  the  purchase-money  in  1916,  the 
official  assignee  claimed  the  residue : — Held, 
that  the  claim  had  not  been  made  within  a 
reasonable  time,  and  that  the  residue  of  the 
purchase-money  was  properly  payable  to  B. 
Mackley  v.  Pattenden  (1  Best  &  Smith  181) 
considered.     In  re  Burke's  Estate 

Wylie,J., [1916]! I.E. 371 ;  50I.L.T.R.227 

■ Conformity  [1897]  2  I.  R.  92,  107  ; 

30  I.  L.  T.  R.  53 
See  Bankruptcy— Arrangement     3. 

Conformity — Arranging  debtor. 

[1895]  1 1. R.  251 
iSee Will — Charge ol Debts (andLegacies).  2. 

BANKRUPTCY— CERTIFICATE. 
1. Failure  to  pay  10s.  in  the  pound — 

Circumstances  for  I'hich  tlie  bankrupt  could  not 
be  justly  held  responsible — Section  56  of  the 
Bankruptcy  {Ireland)  Amendment  Act,  1872 
(35  tfe  36  Vict.,  c.  58) — VnsuccessfvX  litigant.1 
The  bankrupt  (W.)  brought  an  action  against 
the  Rover  Cycle  Co.  to  recover  damages  for 
negligence,  in  consequence  of  a  bicycle  purchased 
by  him  from  them  having  broken  down,  whereby 
he  was  injured.  He  obtained  a  verdict  for  £120 
which  was  set  aside  by  the  King's  Bench,  and, 
judgment  was  entered  for  the  defendants.  He 
appealed  to  the  Court  of  Appeal,  but  his  appeal 
was  dismissed  with  costs.  He  paid  to  his 
solicitors  £150  on  foot  of  their  costs,  leaving 
£251  due  to  them,  for  which  they  issued  a  writ, 
and  recovered  judgment.  The  Kover  Cycle  Co. 
taxed  their  costs  in  the  action  at  £440.  W. 
presented  a  petition  for  arrangement  in  the 
Belfast  Bankruptcy  Court,  offering  to  pay  his 
creditors  Is.  in  the  f,  but  the  petition  was  dis- 
missed, and  he  was  adjudicated  bankrupt.  He 
had  no  assets,  and  was  a  clerk  in  Belfast,  earning 
30s.  a  week.  On  the  application  of  the  bankrupt 
for  a  certificate  of  conformity  : — Held  (affirming 
the  decision  of  the  Recorder  of  Belfast),  that  the 
failure  to  pay  a  dividend  of  10s.  in  the  £  did 
not  arise  from  circumstances  for  which  the 
bankrupt  should  not  be  justly  held  responsible. 
In  re  Williamson 

App.,  [1904]  2  I.  R.  125  ;  37  I.  L.  T.  R.  224  ; 
4  N.  I.  J.  R.  12 

2. Failure  to  pay  10s.  In  the  pound — 

Circumstances  for  which  the  bankrupt  could  not 
be  justly  held  responsible — Section  56  of  the 
Bankruptcy  (Ireland)  Amendment  Act,  1872 
(35  Jk  36  Vict,  c.  58) — Costs  of  an  election 
petition.']  D.  was  invited  to  stand  as  a  candidate 
at  a  Parliamentary  election  for  North  M.,  and 
his  expenses  were  provided.  He  accepted  the 
invitation,  issued  his  address,  and  made  some 
speeches.  On  the  28th  June,  1892,  he  was 
informed  that  the  Roman  Catholic  Bishop  of  M. 
was  about  to  issue  a  pastoral,  and  he  requested 
that  it  should  not  be  issued  till  after  the  election. 
The  pastoral  was  issued  on  the  29th  June.  On 
the  7th  July,  D.  was  nominated  along  with  M.  ; 
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the  election  took  place  on  the  15th  July,  and  jK- 
was  returned  by  a  majority.  A  petition  was- 
presented  to  declare  the  election  void  on  th& 
grounds  of  undue  influence  and  intimidation, 
but  before  it  was  heard,  a  petition  against  the- 
return  of  the  candidate  for  South  M.,  on  similar- 
grounds,  was  decided  on  the  30th  November, 
1892,  and  the  election  was  declared  void.  On 
the  15th  December,  1892,  when  the  petition 
against  D.'s  return  came  to  be  heard,  an  applica- 
tion was  made  by  D.'s  counsel  to  stay  further 
proceedings,  D.  offering  to  give  up  the  seat, 
but  the  Judges  declined  to  accede  to  the  applica- 
tion. The  case  was  tried,  the  trial  lasting  for 
eight  days,  and  D.  was  unseated,  and  ordered 
to  pay  the  costs  of  M.  The  costs  amounted  to 
over  £1,800,  and  being  unable  to  pay  he  was 
adjudicated  a  bankrupt.  He  had  substantially 
no  other  creditors,  the  total  liabilities  being 
£2,061,  and  the  assets  £227.  On  an  application 
by  D.  for  his  certificate  of  conformity  : — Held 
(reversing  the  decision  of  Boyd,  J.),  that  the 
inability  of  D.  to  pay  10s.  in  the  £  arose  from 
other  circumstances  for  which  he  could  not  be 
justly  held  responsible  within  the  meaning  of 
section  56  of  the  Bankruptcy  Act  of  1872,  and 
that  he  was  entitled  to  his  certificate  of  con- 
formity.    In  re  Davitt    App.,  [1894]  1  I.  R.  51T 

3. Failure  to  pay  10s.  in  the  pound — 

Circumstances  for  which  the  bankrupt  could  not 
be  justly  held  responsible — Section  .^6  of  the 
Bankruptcy  {Ireland)  Amendment  Act,  1872' 
(35  dk  36  Vict,  c.  58) — Damages  and  costs  in 
an  action  for  libel.]  The  bankrupt  was  sued  by 
F.  for  libel,  and  the  action  resulted  in  a  verdict 
for  the  plaintiff  for  £3,500  damages.  The  plain- 
tiff's costs  were  taxed  at  £303  13s.  lid.  On 
the  petition  of  F-,  M.  was  adjudicated  bankrupt. 
The  total  debts  proved  (including  the  debt  of 
£3,803  13s.  lid.)  amounted  to  £4,167  19s.  6d.  ; 
and  the  total  assets  realised  amounted  (after 
payment  of  costs)  to  £1,470  9s.  8d.  This 
included  two  endowment  policies  of  insurance 
effected  by  the  bankrupt  for  the  benefit  of  two 
members  of  his  family,  which  had  been  given 
up,  and  had  realised  £766.  The  estate  had  paid 
a  dividend  of  7s.  6d.  in  the  £  : — Held  (affirming 
the  decision  of  Boyd,  J.),  that  the  failure  to 
pay  a  dividend  of  10s.  in  the  £  did  not  arise 
from  circumstances  for  which  the  bankrupt 
should  not  be  justly  held"  responsible,  and  that 
the  bankrupt  was  not  entitled  to  his  certificate. 
In  re  M'Hugh 
App.,  [1904]  2  I.  R.  118, 125  ;  4  N.  I.  J.  R.  11 

BANKRUPTCY  —  COMPOSITION  AFTER 
BANKRUPTCY. 
1.  Approval  of  Court — Wishes  of  credi- 
tors— Conduct  of  bankrupt]  Where  application 
is  made  to  the  Court  to  approve  a  composition, 
it  is  the  duty  of  the  Court  to  take  into  considera- 
tion the  conduct  of  the  debtor  and  the  interests 
of  the  general  public,  as  well  as  the  wishes  of 
the  creditors.  The  Court  will  refuse,  in  a  proper 
case,  to  approve  a  composition,  even  though 
nearly  all  the  creditors  support  the  proposal  of 
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the  debtor,  if  it  would  not  be  in  the  interests  of 
-commercial  morality  and  the  public  interest  to 
•do  30.     In  the  Matter  of  P.  W.,  a  Bankrupt 

App.,  48  I.  L.  T.  R.  61 

2.  Sureties  —  Partners  —  Composition  offer — 
Consent  and  undertahing  to  act — Refusal  to  sign 
Mils.']  After  the  adjudication  in  bankruptcy  of 
two  partners,  one  of  whom  had  previously 
absconded,  the  partner  who  remained  in  the 
•country  offered  a  composition  payable  in  three 
■equal  instalments,  which  offer  was  accepted  by 
the  creditors.  The  last  instalment  was  to  be 
;secured  by  the  joint  and  several  promissory 
notes  of  the  bankrupt  who  carried  the  com- 
position, and  two  sureties,  by  whom  under- 
takings to  sign  the  notes  had  been  given.  One 
of  the  sureties  afterwards  refused  to  sign  the 
bills  on  the  ground  of  irregularity  and  misre- 
presentation : — Held  (reversing  the  Recorder  of 
Belfast),  that  the  surety  should  be  ordered  to 
sign  though  the  offer  of  composition  had  in 
reality  been  made  only  by  one  of  the  persons 
who  had  been  adjudicated  bankrupts.  Larmour 
■and  Husband,  Bankrupts  App.,  42 1.  L.  T.  R.  269 
[See  Bankruptcy — Arrangement,    19.] 

3. Offer  of  one  shilling  in  tlie  pound — 

No  objection  by  creditors — Absence  of  merits — 
'"  Beasonable  cmd  proper  to  be  executed  under 
the  control  of  the  Court " — The  Bankruptcy 
{Ireland)  Amendment  Act,  1872  (35  <fc  36  Vict, 
c.  58),  s.  61.]  An  offer  by  a  bankrupt  of  a 
composition  of  Is.  in  the  £,  although  accepted 
by  the  statutory  majority  of  creditors,  is  not 
■"  reasonable  and  proper  to  be  executed  under 
the  control  of  the  Court "  in  the  absence  of 
■evidence  of  merits.  In  re  Thomas  Harris,  a 
bankrupt  App.,  [1918]  2  I.  R.  570 

4. Unreasonable — Discretion  of  Judge.]   A 

trader  who  had  been  adjudicated  bankrupt  in 
1889,  whose  estate  when  realised  had  only  paid 
Sfd.  in  the  £,  and  whose  final  examination  had 
been  adjourned  generally,  was  again  adjudicated 
bankrupt  in  November,  1900.  He  gazetted  an 
offer  of  Is.  in  the  £  to  both  the  old  and  new 
creditors,  and  when  the  sitting  came  before  the 
'Court,  the  official  assignee,  but  no  creditor, 
•opposed  the  offer : — J?cW,  that  the  Bankruptcy 
Judge  is  not  limited,  to  a  consideration  of  the 
amount  offered  and  the  wishes  of  creditors,  but 
is  entitled  to  take  a  wider  view  in  the  interests 
of  commercial  morality,  and  that  this  was  not  a 
case  in  which  his  discretion  exercised  on  a  con- 
sideration of  all  the  facts  should  be  interfered 
with.     Nicholas  Walsh,  a  Bankrupt 

App.,  1  N.  I.  J.  R.  195 

BANKRUPTCY— CRIER. 

Abolition  of  oJHce — Bankruptcy  Court — Com- 
pensation.] The  suppliant  held  office  as  tipstaff 
under  the  Court  of  Bankruptcy,  and  was  ap- 
pointed crier  under  the  Act  of  44  &  45  Vict., 
^.  23 : — Held,  that  he  was  entitled  to  be  paid 
his  salary  notwithstanding  the  passing  of  the 
Supreme  Court  of  Judicature  Act,   1897,  and 


BANKRUPTCY— CRIER— cowjirmeii. 

notwithstanding  the  reorganisation  order  dated 
24th  November,  1898,  but  without  deciding 
anything  as  to  his  tenure  of  office.  Cooper 
(Suppliant)  v.  The  Queen  {Respondent) 

K.  B.,  App.,  1  N.  I.  J.  R.  181,  231 

BANKRUPTCY— DEBTOR'S  SUMMONS. 

1. Practice- Debtors  out  of  the  juris- 
diction— Substitution  of  service — Jurisdiction — 
Trader.]  Goods  were  supplied  by  F.  to  M.,  a 
trader  carrjang  on  business  in  Ireland.  M.  sold 
his  business,  and  left  to  reside  in  Scotland, 
entrusting  the  collection  of  his  book-debts  to  his 
solicitor.  R.  F.  obtained  an  order  for  substitu- 
tion of  service  on  R.  of  a  writ  of  summons  in 
an  action  to  recover  the  debt,  and  subsequently 
obtained  judgment  for  the  debt  and  costs  against 
M.  F.  then  issued  a  debtor's  summons,  and 
obtained  an  order  from  the  Court  of  Bankruptcy 
for  leave  to  substitute  service  of  the  summons 
on  R.,  which  was  done,  and  M.,  not  having 
complied  with  the  debtor's  summons,  was 
adjudicated  a  bankrupt.  On  an  appeal  from  an 
order  of  Boyd,  J.,  disallo-mng  the  cause  shown 
by  M.,  against  the  adjudication : — Held,  that 
as  M.  was  neither  carrying  on  trade  nor  resident 
in  Ireland,  there  was  no  jurisdiction  to  order 
substituted  service  of  the  debtor's  summons, 
and  that  the  adjudication  should  be  annulled. 
In  re  Murray 

App.,  [1916]  2 1.  R.  554  ;  51 1.  L.  T.  R.  145 

2. Execution  of,  not   enforcement  of  a 

judgment — Leave  of  the  Court — Courts  (Emer- 
gency Powers)  Act,  1914  (4  cfe  5  Geo.  V.,  c.  78), ».  1 
(1)  (a).]  Procedure  by  debtor  summons  is  not 
execution  or  enforcement  of  a  j  udgment  or  order 
of  any  Court  within  the  meaning  of  the  Courts 
(Emergency  Powers)  Act,  1914,  s.  1  (1)  (a),  and 
it  is  not  necessary  to  obtain  leave  of  the  Court 
before  issuing  such  a  summons.  In  re  a  Debtor's 
Summons 

App.,  [1917]  2  I.  R.  417  ;  51 1.  L.  T.  R  112 

3. Particulars   of   demand — Amount  of 

debt — Indorsement  of  summons^Notice-^Affi- 
davit — Trivial  discrepancy — -Form.]  It  is  not 
necessary  for  the  validity  of  a  debtor's  summona 
that  the  prescribed  forms  should  be  literally 
followed ;  it  is  sufficient  if  they  have  been  in 
substance  complied  with,  and  that  the  debtor 
has  not  been  misled  and  knew  of  the  indebted- 
ness alleged  against  him.     In  re  Shiel 

App.,  [1910]  2  I.  R.  399 

4. Particulars   of   demand  —  Liquidated 

debt — Affidavit  in  prescribed  form.]  In  proceed- 
ing by  a  debtor's  summons,  the  form  of  the 
summons  and  the  affidavit  in  support,  as  pre- 
scribed by  the  rules,  should  be  strictly  followed. 
Where  the  indorsement  on  the  debtor's  summons 
stated  the  amount  due  to  be  £10,000  for  money 
had  and  received  by  the  debtor  for  the  use  of 
the  creditor  between  the  20th  October,  1900, 
and  the  19th  October,  1906,  and  tht  affidavit  in 
support  omitted  to  state  that  an  account  of 
the  particulars  had  been  given  to  the  debtor, 
and  payment  had  been  demanded  : — Held,  that 
the  proceedings  were  not  in  compliance  with  the 
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rules,  and  that  the  debtor's  summons  should  be 
dismissed.     In  re  Moore 

App.,  [1907]  2  I.  R.  151  ;  41  I.  L.  T.  R.  44 

[See  Next  Case,  No.  5.] 

5. Paitlculais  of  demand  and  request 

lor  payment — Need  not  be  in  prescribed  form — 
Or.  LXXXVIII.,  r.  5.]  The  particulars  of 
demand  and  request  for  payment  which  are 
essential  to  the  validity  of  a  debtor's  summons 
need  not  be  in  the  prescribed  form  (Appendix  Y, 
Form  2).  It  is  a  sufficient  compliance  with  the 
statute  and  rules  if  particulars  as  to  the  nature 
of  the  debt  and  the  amount  thereof,  coupled 
with  a  request  for  payment,  have  been  given  to 
the  debtor.  Ee  a  Debtor's  Summons  {Moore's 
Case)  (41  I.  L.  T.  R.  44)  considered  and  ex- 
plained. In  re  M.'s  Case — a  Debtor's  Summons. 
In  re  C.'s  Case 

App.,  42  1. 1/.  T.  R.  203,  204,  note 

6. Particulars  of  demand  and  request 

for  payment — Substantial  compliance  with  re- 
quirements — Bankruptcy  {Ireland)  Amendment 
Act,  1872,  s.  21  (6),  Or.  LXXXVIII.,  r.  5.]  A 
substantial  compliance  with  the  statutory  re- 
quirements as  to  particulars  of  demand  is  suffi- 
cient to  support  a  debtor's  summons.  Where 
the  debtor  had  been  furnished  with  monthly 
accounts  showing  the  goods  ordered  by  and 
supplied  to  him  during  each  month,  and  also 
with  statements  of  account  from  time  to  time 
showing  the  balance  then  due,  the  liability  in- 
curred during  a  particular  period,  the  credits 
allowed,  and  the  net  amount  due,  and  had  been 
repeatedly  requested  to  make  payments  on 
account,  but  had  not,  prior  to  the  issuing  of  a 
debtor's  summons,  been  furnished  with  any 
document  stating  precisely  the  sum  required  to 
be  paid  : — Held,  that  there  had  been  a  sub- 
stantial compliance  with  the  statutory  require- 
ments, and  an  application  to  set  aside  the 
summons  was  refused.  Re  a  Debtor's  Summons 
{I.'sGase)  App.,  44  I.  L.  T.  R.  100 

7. Particulars  ol  demand — Omission  to 

give—C 's  Case  App.,  42  I.  L.  T.  R.  204 

8.  Protection.]      A    debtor's    summons 

does  not  become  effective  for  the  purpose 
of  preventing  a,  debtor  seeking  protection 
until  it  is  served,  and  that  being  so  it  would  not 
in  itself  be  a  ground  for  refusing  protection  that 
the  debtor  was  evading  service  when  the  very 
obj  ect  of  his  evasion  was  for  the  purpose  of  taking 
protection.  In  the  Matter  of  H.,  an  Arranging 
Debtor  App.,  4  N.  I.  J.  R.  17 

9. Right    to    go     behind    judgment  — 

Judgment  against  debtor  on  contract  made  during 
infancy.']  Y.,  in  an  action  tried  before  a  jury, 
obtained  judgment  against  M.  for  £65,  the  price 
of  a  horse  sold  to  M.  while  an  infant.  M.  had 
pleaded  infancy  in  his  defence,  but  had  with- 
drawn the  plea  at  the  trial,  and  fought  the  case 
on  the  ground  that  the  transaction  was  one  of 
hiring,  not  of  sale.  Y.  subsequently  issued  a 
debtor's  summons  against  M.  for  payment  of 
the  amount  of  the  judgment  and  costs.  The 
Judge  in  Bankruptcy,  being  of  opinion  on  the 
evidence  before  him  that  the  horse  was  not  a 


BANKRUPTCY— DEBTOR'S  SUMMONS— con. 
necessary,  dismissed  the  debtor's  summons  : — 
Held,  by  the  Court  of  Appeal,  that  the  Court  of 
Bankruptcy  had  power  to  go  behind  the  judg- 
ment, and  inquire  into  the  consideration ;  and 
there  being  evidence  before  the  Judge  entitling 
him  to  find  that  the  horse  was  not  a  necessary, 
he  was  right  in  dismissing  the  debtor's  summons. 
Ex  parte  Kibble  ;  In  re  Onslow  (L.  R.  10  Ch.  373)- 
applied.  In  re  Newey  (107  L.  T.  832)  distin- 
guished.    In  re  Mead     App.,  [1916]  2  I.  R.  285 

BANKRUPTCY— DISTRESS. 

For  municipal  rates  for  year  covered  by 
certificate — Proof  of  debt — Bankruptcy  Act,  1872,. 
s.  58.]  The  Court  will  not  enjoin  a  distress  for 
municipal  rates  where  the  distress  is  made  after 
the  certificate,  and  there  is  no  other  available- 
remedy.  In  re  S.  L.  (23  L.  R.  I.  538),  dis- 
tinguished.    In  the  Matter  of  Thomas  Fry 

Bankcy.,  28  I.  L.  T.  R.  12 

Landlord's  claim  for  rent  in  lieu  of 

(See  Bankruptcy— Proof.    9,  10. 

BANKRUPTCY— EVIDENCE. 

Depositions — Admissibility  against  third  party.]' 
Where  property  in  the  possession  of  the  assignees 
was  claimed  by  a  third  party  : — Held,  that 
depositions  exclusively  relating  to  the  question, 
of  the  property  and  signed  by  the  witnesses 
were  admissible  in  evidence  against  the  claimant 
where  the  claimant  had  notice  of  the  examina- 
tion of  the  witnesses,  and  was  served  with  notice 
of  the  assignees'  intention  to  use  the  depositions 
upon  the  hearing  of  the  claim.  In  re  Brunner- 
(19  Q.  B.  D.  572),  distinguished.    In  re  Gavacan 

Bankcy.,  [1894]  1 1.  R.  183  ;  28  I.  L.  T.  R.  184 

BANKRUPTCY— EXAMINATION  OF  WITNESS.. 

1.  Unsatisfactory  answering— GommitoJ — Irish 
Bankrupt  and  Insolvent  Act,  1857  (20  &  21  'Vict, 
c.  60),  s.  385.]  M.,  the  bankrupt,  and  his  wife 
were  examined  in  the  bankruptcy  proceedings- 
as  to  the  ownership  of  certain  leasehold  premises. 
It  appeared  that  in  the  year  1913,  prior  to  the 
adjudication,  M.  and  his.  wife,  in  proceedings- 
in  the  Chancery  Division  in  connection  with  an 
agreement  for  the  sale  by  M.  of  the  premises,, 
had  made  affidavits  in  which  they  stated  that 
the  premises  in  question,  which  had  been  pre- 
viously assigned  by  M.  to  his  wife  in  considera- 
tion of  her  paying  a  mortgage  debt  on  them, 
were  held  by  the  wife  upon  trust  for  M.  subject 
to  the  amount  paid  by  her  on  foot  of  the  mort- 
gage. In  an  action  subsequently  brought  by 
M.  against  his  solicitor  for  negligence  in  con- 
nection with  the  sale,  it  was  alleged  in  the  state- 
ment of  claim  that  at  the  date  of  the  assignment 
by  M.  to  his  wife  it  was  verbally  agreed  that  she 
should  hold  the  premises  in  trust  for  M.  subject 
to  the  amount  paid  by  her  on  foot  of  the  mort- 
gage. On  the  examination  in  bankruptcy,  M., 
in  answer  to  questions  put  to  him  by  counsel 
for  the  assignees  in  bankruptcy,  swore  that  the 
premises  were  his  wife's  property.  He  at  first 
denied  that  he  had  sworn  the  affidavit  in  the 
proceedings  in  the  Chancery  Division,  but  when 
it  was  produced  he  admitted  his  signature  to 
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BANKRUPTCY— EXAMINATION  OF  WITNESS 

— continued. 
it,  but  said  that  he  had  never  read  it.  His  wife 
when  examined  swore  that  the  premises  were 
hers.  When  examined  as  to  the  affidavit  made 
by  her,  she  said  that  she  was  lying  sick  in  bed 
when  she  signed  it,  and  that  nothing  was  read 
to  her  but  a  few  lines.  The  Judge  in  Bankruptcy 
made  an  order  committing  the  bankrupt  and 
his  wife  for  unsatisfactory  answering  : — Held, 
by  the  Court  of  Appeal  (O'Brien,  L.C.,  and 
Molony,  L.J.,  Ronan,  L.J.,  dissenting),  that  the 
answering  of  the  bankrupt  and  his  wife  was  not 
unsatisfactory  within  the  meaning  of  section  385 
of  the  Irish  Bankrupt  and  Insolvent  Act,  1857, 
and  that  the  order  for  committal  should  be 
discharged.  Held,  by  Ronan,  L.J.,  that  the 
evidence  of  the  bankrupt  and  his  wife  as  a  whole 
was  characterized  by  such  fencing  and  shuffling 
that  the  Judge  was  entitled  to  consider  it  un- 
satisfactory, and  was  justified  in  making  the 
order  of  committal.  What  amounts  to  unsatis- 
factory answering  within  the  meaning  of  section 
385  of  the  Irish  Bankrupt  and  Insolvent  Act, 
1857,  considered.     In  re  M'Loughlin 

App.,  [1916]  2  I.  R.  583  ;  [Rev.  H.  L.]  ; 

50  I.  L.  T.  R.  9 
2. Unsatisfactory  answering — Cmnmittal— 

Irish  Bankrupt  and  Insolvent  Act,  1857  (20  cfe  21 
Vict.,  c.  60),  s.  385 — Appeal  to  House  of  Lords 
from  Order  reversing  Committal  Order — Com- 
petency of  appeal.]  Upon  appeal  to  the  House 
of  Lords  from  the  decision  of  the  Court  of 
Appeal  [1916]  2  I.  R.  583,  sub  nom.  In  re 
M'Loughlin  : — HeW  (agreeing  with  the  judgment 
of  Ronan,  L.J.),  that  the  order  of  Boyd,  J., 
having  been  made  on  the  grounds  that  the 
evidence  of  both  the  bankrupt  and  his  wife  as  a 
whole  was  characterized  by  fencing  and  shuffling 
and  a  desire  to  avoid  giving  any  definite  answers 
if  possible,  and  that  it  was  plainly  not  candid 
the  Judge  was  entitled  to  form  the  opinion 
that  it  was  false  and  unsatisfactory  and  justified 
in  coming  to  the  inclusion  that  a  committal 
might  induce  the  witnesses  to  make  a,  full, 
true,  and  candid  statement.  Held,  that  an  appeal 
lay  from  the  order  of  the  Court  of  Appeal 
reversing  the  committal  order  made  by  Mr. 
Justice  Boyd.  And  held,  that  the  order  of  the 
Court  of  Appeal  should  be  reversed  and  that  of 
Boyd,  J.,  should  be  restored.  Hollinshead  v. 
M'Loughlin  H.  L.,  [1917]  2  I.  R.  28  ; 

51  I.  L.  T.  R.  1 
3. Unsatlslaetory  answering — Committal 

— Object  of]  The  power  to  commit  a  witness 
to  prison  for  unsatisfactory  answering,  under 
section  385  of  the  Irish  Bankrupt  and  Insolvent 
Act,  1857,  is  not  to  be  exercised  for  the  purpose 
of  punishing  the  witness,  but  with  the  object  of 
obtaining  more  satisfactory  answers,  so  as  to 
enable  the  assignees  to  collect  or  realise  the 
property  of  the  bankrupt,  and,  therefore,  where 
the  unsatisfactory  answering  of  a  witness  was 
held  not  to  be  material  to  the  interest  of  the 
assignees  in  dealing  with  the  bankrupt's  estate 
the  Court  ordered  the  witness's  discharge  from 
custody.  In  re  Oarvine       App.,  4  N.  I.  J.  R.  18 
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— continued. 

4. Unsatisfactory  answering — Committal 

— Discharge — Local  Bankruptcy  Judge — Bank- 
ruptcy Act,  1857,  s.  385 — Evidence  as  to  health 
of  bankrupt.]  The  Bankruptcy  Judge  has  juris- 
diction on  an  ex  parte  application  to  release  from 
prison  a  bankrupt  committed  to  gaol  for  un- 
satisfactory answering,  if  it  appears  that  the 
state  of  the  bankrupt's  health  is  such  that 
further  detention  might  prove  fatal.  In  re 
O'Connor  App.,  50  I.  L.  T.  R.  49 

5.  Unsatisfactory  answering — Stock  un- 
accounted for — Examination  of  bankrupt — Un- 
satisfactory answering — Committal  to  prison — 
The  Irish  Bankrupt  and  Insolvent  Act,  1867 
(20  (fc  21  Vict.,  c.  60),  s.  385.]  From  the  account 
books  of  a  bankrupt  it  appeared  that  the  cost 
price  of  goods  purported  to  have  been  sold  within 
seven  months  preceding  the  bankruptcy  was 
£6,712,  while  the  actual  amount  entered  as 
having  been  realised  by  the  sales  was  only 
£3,924,  leaving,  on  the  assumption  that 
the  goods  disposed  of  only  realised  cost  prices, 
a  deficiency  of  £2,788.  In  his  evidence  the 
bankrupt  attributed  the  deficiency  to  the 
cutting  of  prices  and  to  dishonesty  on  the  part 
of  employees  ;  a  statement  was  presented  pur- 
porting to  account  otherwise  for  £1,000  of  the 
deficiency.  Mr.  Justice  Boyd  considered  the 
explanation  of  the  bankrupt  insufficient,  and 
ordered  him  to  be  committed  to  prison  for  un- 
satisfactory answering  : — Held  (Holmes,  L.J., 
dissenting),  that  there  was  evidence  to  justify 
the  order  of  the  learned  Judge  in  the  Court 
below,  and  that  it  ought  to  be  upheld.  The 
power  of  committal  given  by  section  385  of 
the  Irish  Bankrupt  and  Insolvent  Act,  1857, 
was  not  to  be  exercised  for  the  purpose  oJE 
punishing  a  witness,  but  with  a  view  of  obtaining 
at  some  future  time  more  satisfactory  answers 
to  questions,  so  as  to  enable  the  assignees  to 
collect  or  realise  all  the  property  of  the  bankrupt. 
In  re  Conway  App.,  46  I.  L.  T.  R.  243 

BANKRUPTCY  —  FRAUDULENT  PREFER- 
ENCE. 

1. Goods   removed  from  possession  of 

bankrupt — Fraudulent  preference — Act  of  bank- 
ruptcy—Bankruptcy Amendment  (Ireland)  Act, 
1872,  a.  53,  and  a.  21  (2).]  Where  it  appeared 
to  the  Court  that,  at  a  period  within  three 
mouths  of  adjudication,  practically  the  entire 
stock-in-trade  of  the  bankrupt  was  removed,  the 
Court  ordered  the  person  who  had  removed  the 
goods  to  bring  into  Court  the  amount  of  their 
value,  on  the  ground  that  there  had  been  a 
fraudulent  preference  and  an  act  of  bankruptcy, 
notwithstanding  that  evidence  was  given  that 
the  goods  so  removed  had  been  lent  to  the 
bankrupt  by  the  person  removing  them,  and  that 
they  were  handed  over  to  the  latter  after  a  writ 
had  been  issued  by  him.  Beattie,  a  Bankrupt 
App.,  41 1.  L.  T.  R.  42 

2.  Jurisdiction  —  Practice  —  Fraudulent 

assignment  of  deposit  receipt  —  Setting  aside 
transfer  intended  to  defeat  and  delay  creditors — 
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BANKRUPTCY  —  FRAUDULENT  PREFER- 
ENCE— continued . 
•Charge— Default  of  discharge  thereto.]  A  Court 
of  Bankruptcy  has  power  and  jurisdiction  to 
■set  aside  a  transfer  or  assignment  made  to 
defeat  creditors,  though  the  grantee  declines 
to  submit  to  the  jurisdiction.  In  such  eases 
the  Court  will  exercise  all  the  powers  of  a  Court 
•of  Equity.     Re  William  Dunne 

Bankcy.,  28  I.  L.  T.  R.  35 

3. Payment  by  cheque  on  eve  of  bank- 

TUptcy — Principal  and  agent — Cheque  given  in 
'Substitution  for  former  uncashed  cheque — Domi- 
nant motive  for  payment — Onus  of  proof — Bank- 
ruptcy (Ireland)  Amendment  Act,  1872  (35  &  36 
Vict.,  c.  58),  s.  53.]  0.  acted  as  agent  for  W. 
in  the  selling  of  cattle.  On  January  30th,  0. 
sent  to  W.  in  England  a  cheque  for  the  proceeds 
of  certain  sales,  which  cheque  W.  omitted  to 
cash,  and  he  came  to  Ireland  leaving  the  un- 
cashed cheque  in  England.  On  the  4th 
February,  W.  met  0.,  who  informed  him  of 
his  insolvency,  and,  at  W.'s  request,  0.  gave 
him  a  cheque  for  the  same  amount  and  bearing 
the  same  date  as  the  former,  and  in  substitution 
therefor.  This  cheque  W,  immediately  cashed. 
Earlier  that  day  0.  had  instructed  his  solicitor 
to  file  a  petition  for  arrangement  on  his  behalf, 
and  the  petition  was  filed  later  in  the  same  day, 
and  protection  granted  : — Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  Boyd,  J.), 
that  the  giving  of  the  second  cheque  did  not 
amount  to  a  fraudulent  preference  of  W.  under 
section  53  of  the  Bankruptcy  (Ireland)  Amend- 
ment Act,  1872.     In  re  Oliver 

App.,  [1914]  2  I.  R.  356 

4.  Preferential     payment  —  Arranging 

debtor  —  Contract  —  Illegality  —  Consideration  — 
Forbearance  to  enforce  claims  un^er  illegal  con- 
tract— Bankruptcy  Amendment  (Ireland)  Act, 
1872  (35  &  36  Vict.,  c.  58),  s.  76.]  On  the  14th 
October,  1879,  by  a  deed  executed  between 
O'Neill  (an  arranging  debtor),  and  F.,  one  of 
his  creditors,  reciting  that  O'Neill  was  com- 
pounding with  his  creditors,  and  that  F.  had 
agreed  to  become  surety  on  O'Neill's  promissory 
notes  for  the  payment  of  the  composition,  and 
reciting  that  the  condition  of  F.  so  becoming 
surety  was  that  O'Neill  should  assign  all  his 
property  to  F.,  to  secure  him  against  loss  as 
such  surety,  O'Neill  thereby  "  for  the  considera- 
tion aforesaid,"  undertook  to  pay  F.'s  debt 
(£215)  in  full,  and  that  F.  should  hold  the  pro- 
perty to  be  so  assigned  to  him  as  security  for 
that  debt.  The  parties  were  advised  of  the 
illegality  of  this  transaction,  but  in  April,  1880, 
by  a  deed,  reciting  the  composition  arrangement 
and  the  deed  of  1879,  O'Neill,  "  for  the  con- 
siderations as  aforesaid,"  mortgaged  his  shop 
and  premises  to  F.,  to  secure  the  payment  of — 
(a)  any  sums  paid  by  F.  on  foot  of  the  com- 
position notes  ;  (b)  the  debt  of  £215  in  full,  with 
interest ;  and  (c)  all  further  sums  payable  by 
O'Neill  to  F.  for  goods  to  be  supplied.  O'Neill 
disappeared  in  1882,  leaving  a  balance  of  some 
£400  due  to  F.  under  this  deed.  In  1893  F. 
•obtained  from  O'Neill's  wife  (the  defendant), 
Tvho  had  continued  to  carry  on  his  business. 


BANKRUPTCY  —  FRAUDULENT  PREFER- 
ENCE— continued. 
promissory  notes  for  £185  to  secure  the  balance 
then  remaining  due  on  foot  of  the  mortgage  of 
1880.  This  balance  was  made  up  of  the  £215, 
of  moneys  paid  by  F.  to  meet  certain  of  the 
composition  notes,  and  of  moneys  due  for  goods 
supplied  since  1880,  less  certain  payments  on 
account  from  time  to  time.  In  1900  the  in- 
debtedness under  these  notes  had  been  reduced 
to  £104,  and  F.  now  sued  the  defendant  (Mrs. 
O'Neill)  for  that  sum  : — Held,  that  the  plaintiff 
must  fail ;  that  the  deed  of  1879,  being  an 
illegal  agreement  for  the  payment  in  full  of  F.'s 
debt,  and  the  same  consideration  being  the 
operative  foundatiAi  for  the  entire  of  the 
mortgage  of  1880,  the  latter  deed  was  illegal 
and  wholly  unenforceable  ;  and  that  the  plain- 
tiff's forbearance  to  enforce  the  mortgage  of 
1880  (of  the  illegality  of  which  he  had  know- 
ledge) could  not  constitute  a  good  consideration 
to  support  the  defendant's  promise  to  pay 
what  remained  due  on  foot  of  that  mortgage. 
Furnivall  v.  O'Neill       K.  B.,  [1902]  2  I.  R.  422 

5.  Preferential  payment — 35  db  36  Vict., 

c.  58,  s.  53 — Pressure — Payee  in  good  faith.}  A 
payment  made  in  contemplation  of  bankruptcy 
is  a  payment  made  without  "  pressure,"  where 
there  has  been  only  a  request  for  payment. 
To  pay  one  creditor  out  of  money  obtained  from 
another  on  the  verge  of  payer's  bankruptcy, 
though  it  does  not  injure  the  estate,  and  merely 
decreases  one  debt  and  correspondingly  increases 
the  others,  is  to  fraudulently  prefer  the  creditor, 
and  such  payment  will  be  ordered  to  be  refunded 
by  the  Court  of  Bankruptcy.  A  payment  made 
before  it  becomes  due  by  trade  custom  will,  in 
subsequent  bankruptcy  proceedings,  be  viewed 
with  suspicion  ;  such  a  payee  would  not  be  a 
"  payee  in  good  faith."  Ex  parte  Hyndman  in 
Co.     Re  Lavender,  a  Bankrupt 

Bankcy.,  29  I.  L.  T.  R.  123 

6. Preferential  payment — CosU — 35  &  36 

Vict.,  V.  58,  o.  53.]  A  payment  made  by  an 
insolvent  person  on  the  verge  of  bankruptcy 
will  be  sustained  if  made  in  the  ordinary  course 
of  business  transactions  between  payer  and 
payee,  provided  that  the  payee  had  no  notice 
of  the  insolvent  circumstances  of  the  payer. 
Though  such  a  payment  be  made  under  sus- 
picious circumstances  which  justify  the  inter- 
ference of  the  assignees,  yet  the  Court  will  allow 
a,  successful  payee  his  costs  where  he  was  not 
responsible  for  the  suspicious  circumstances. 
Butcher  v.  Stead  (17  H.  of  L.  Cas.  846)  followed. 
Ex  parte  Adams.     Be  Lavender,  a  Bankrupt 

Bankcy.,  29  I.  L.  T.  R.  106 
[And  See  Bankruptcy— Act  of  Bankruptcy. 
3.] 

BANKRUPTCY— ORDER  AND  DISPOSITION. 

1.  ■  Assignment  of  a  policy  of  fire  in- 
surance.] Where  M.  had  executed,  in  con- 
sideration of  a  loan,  and  as  security  for  money 
owing  from  time  to  time  on  a  current  account,  a 
mortgage  of  his  shop  and  premises,  the  fixtures, 
licence,  and  goodwill  of  his  business,  to  the 
dischargeants,  and  had  afterwards,  in  pursuance 
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of  agreement  with  tHbm,  taken  out  a  policy  of 
fire  insurance  covering  his  stock-in-trade  and 
household  furniture,  and  sent  same  to  the 
mortgagees'  agent,  and  some  time  afterwards, 
apparently  at  request  of  the  mortgagees,  the 
insurance  company  endorsed  on  policy  a  merrfo. 
to  the  effect  that  the  benefit  of  the  policy  was 
vested  jointly  in  M.  and  the  mortgagees  : — Held, 
that  (apart  from  the  question  of  the  mortgagees' 
insurable  interest  in  the  subject-matter  of  the 
policy)  as  against  M.'s  assignees  in  bankruptcy, 
there  was  no  clear  strict  proof  as  required  that 
the  interest  in  the  policy  was  assigned  to  the 
dischargeants.  Be  WilUa^  Magee,  a  Bankrupt 
App.,  39  I.  L.  T.  R.  167 

2.  Bill   ot  sale — Bankruptcy  of  grantor 

before  first  instalment  accrues  due — Property 
whether  in  his  order  and  disposition  with  consent 
of  grantee — Irish  Bankrupt  and  Insolvent  Act, 
1857  (20  de  21  Vict,  ^.  60),  s.  313— £iiZs  of  Sale 
(Ireland)  Act,  1879,  Amendment  Act,  1883  (46 
Vict.,  c.  7),  s.  7.]  The  grantor  in  a  bill  of  sale 
which  was  in  the  form  prescribed  by  46  Vict., 
V.  7,  and  was  duly  registered,  was  adjudicated 
a  bankrupt  before  the  first  instalment  under  the 
bill  of  sale  became  due.  The  grantee  thereupon 
took  possession  of  the  property  comprised  in  the 
bill  of  sale,  and  remained  in  possession  thereof 
until  displaced  later  in  the  same  day  by  the 
messenger  of  the  Court  of  Bankruptcy  : — Held, 
reversing  the  order  of  Boyd,  J.,  that  the  pro- 
perty was  not  in  the  order  and  disposition  of 
the  bankrupt  with  the  consent  of  the  true  owner. 
In  re  Stanley  (17  L.  R.  I.  487)  approved  of  and 
followed.  In  re  Hayes  ([1899]  2  I.  B.  206)  over- 
ruled. In  re  Oinger ;  Ex  parte  London  and 
Universal  Bank  ([1897]  2  Q.  B.  461)  distin- 
guished     In  re  Harvey 

App.,  [1912]  2  I.  R.  170  ;  46  I.  L.  T.  R.  91 
[Rev.— See  No.  3] 

3.  Bill    ol    sale — Beputed    ownership — 

Bankruptcy  of  grantor  before  first  instalment 
accrued  due — Irish  Bankrupt  and  Insolvent  Act, 
1857  (20  cfc  21  Vict,  c.  60),  «.  313— Bills  of  Sale 
(Ireland)  Act,  1879,  Amendment  Act,  1883  (46 
Vict.,  c.  7),  s.  7.]  Judgment  of  the  Court  of 
Appeal  in  In  re  Harvey,  a  Bankrupt  ([1912] 
2  I.  R.  170)  reversed.    Hollinshead  v.  Egan 

H.  L.,  [1913]  2  I.  R.  487  ;  47  I.  L.  T.  R.  254 
[And  1913,  A.  C,  564] 

4.  "  Becomes    bankrupt  " — Deposit    of 

share  certificates  between  act  of  bankruptcy  and 
adjudication — Deposit  of  policy  of  insurance — 
Notice  given  to  insurance  company  after  adjudica- 
tion but  before  order  for  sale — Irish  Bankrupt  and 
Insolvent  Act,  1857  (20  &  21  Vict,  c.  60),  s.  313— 
Loose  practice  as  to  fixing  in  affidavit  date  of  act 
of  bankruptcy."]  By  section  313  of  the  Irish 
Bankrupt  and  Insolvent  Act,  1857,  if  a  bankrupt, 
at  the  time  he  becomes  bankrupt,  shall,  by  the 
consent  and  permission  of  the  true  owner  thereof, 
have  in  his  possession,  order,  or  disposition  any 
goods  or  chattels  whereof  he  was  reputed  owner, 
the  Court  has  power  to  order  the  same  to  be 
sold  for  the  benefit  of  the  creditors  under  the 
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bankruptcy.  M.  was  adjudicated  bankrupt  on 
the  21stAugu9t,  1914,  upon  an  act  of  bankruptcy 
committed  on  the  21st,  June,  1914.  Between 
these  dates  he  had  deposited  certain  share  certi- 
ficates and  a  policy  of  insurance  with  a  bank 
as  security  for  his  account : — Held,  that  M.  had 
become  bankrupt  within  the  meaning  of  the 
order  and  disposition  section  (section  313)  of  the 
Irish  Bankrupt  and  Insolvent  Act,  1857,  at  the 
date  of  the  act  of  bankruptcy,  and  that,  as  at 
that  date  he  himself  was  the  true  owner  of  the 
shares,that  section  did  not  apply.  Lyon  v.  Weldon 
(2  Bing.  334)  and  "  The  Ruby"  (83  L.  T.438) 
followed.  In  April,  1914,  M.  had  deposited  two 
policies  of  insurance  with  a  bank  as  security 
for  his  account.  On  the  15th  August  he  execute(J 
a  legal  mortgage  of  them  to  the  bank.  On  the 
21st  August  M.  was  adjudicated  bankrupt,  and 
on  the  same  day  notice  of  the  mortgage  was  sent 
by  the  bank  to  the  insurance  company.  In  the 
following  November  an  order  was  made  ex  parte 
under  section  313  of  the  Irish  Bankrupt  and 
Insolvent  Act,  1857,  for  the  sale  of  the  policies 
for  the  benefit  of  the  creditors  under  the  bank- 
ruptcy. Held,  that  the  policies  were,  by  the 
consent  of  the  true  owner,  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  he  had 
become  bankrupt,  and  that  the  bank  should 
be  ordered  to  deliver  them  to  the  assignees  in 
bankruptcy.  In  re  Malets  Trusts  (17  L.  B.  I, 
424),  and  Bradley  v.  James  (I.  B.  10  C.  L.  441  > 
considered,    Re  Mackay  App.,  [1915]  2 1.  R.  347 

5.  Chattels — Bill  of  sale — Payment  by- 
instalment — Bankruptcy  before  default — Reputed 
ownership — Consent  of  true  owner — 20  <fc  21 
Vict,  c.  60,  s.  313—46  Vict,  c.  7,  ss.  7,  15]. 
Where  a  person  is  in  possession  of  certain 
chattels,  of  which  he  has  executed  a  bill  of  sale, 
and  is  subsequently  adjudicated  a  bankrupt, 
before  making  any  default  in  payment  of  the 
sum  thereby  secured,  such  chattels  are  to  be 
deemed  to  be  in  the  order  and  disposition  of  the 
bankrupt,  with  the  consent  of  the  true  owner, 
within  the  meaning  of  section  313  of  the  Irish 
Bankrupt  and  Insolvent  Act,  1857  (20  <fe  21 
Vict.,  c.  60).  In  re  Ginger  ;  Ex  parte  the  London 
and  Universal  Bank  ([1897]  2  Q.  B.  461),  dis- 
approving of  In  re  Stanley  (17  L.  B.  I.  487), 
followed  and  approved.     In  re  Hayes 

Q.  B.  (Bankcy.),  [1899]  2  I.  R.  206 

6. Goods  deposited  with  bankrupt  for 

sale — Consent  of  true  owner — 20  cfc  21  Vid., 
c.  60,  s.  313.]  The  appellant  left  in  the  back 
portion  of  the  bankrupt's  shop,  prior  to  her 
bankruptcy,  a  piano,  pianette  and  other  articles 
to  be  sold  by  her  should  a  customer  offer.  There 
was  no  evidence  that  the  goods  were  not  visible 
to  anyone  entering  the  bankrupt's  premises  : — 
Held  (affirming  Boyd,  J.),  that  the  goods  at  the 
time  of  the  bankruptcy  were  in  the  bankrupt's 
possession,  order  and  disposition  by  the  consent 
and  permission  of  the  true  owner  within  section 
313  of  20  &  21  Vict.,  o.  60.  In  the  Matter  of 
Annie  C.  Massey,  a  Bankrupt 

App.,  49  I.  L.  T.  R.  216 
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7. Hiring  agreement — Construction — Pro- 
perty   in    goods — Option    to    purchase — Trade 
custom — Reputed  otcnersMp.]    A  gas  engine  was 
in  possession  of  a  manufacturing  cooper,  under 
an  agreement  which,  after  describing  the  parties 
as  "  the  owners  and  lessors  "  and  the  "  lessee," 
respectively,  provided  that  the  lessee  should  pay 
to  the  owners  and  lessors,   as  rent,   £60  cash 
before  delivery,  and  the  balance  between  that 
sum  and  £240  by  eight  equal  quarterly  pay- 
ments,  and   that  upon  payment   of  the   said 
several  sums  the  agreement  should  be  at  an 
end,   and  the  gas  engine  should  become  the 
property   of   the   lessee   as   purchaser   thereof  ; 
but  that  until  the  said  sums  should  have  been 
fully    paid,    with   insurance,    repairs    (if    any), 
and  other  costs  and  expenses,  legal  or  otherwise, 
connected  therewith,  the  engine  should  remain 
the  property  of  the  owners  and  lessors  ;  and 
declared  that  the  engine  was  only  let  on  hire  to 
the  lessee  until  all  sums  due  under  the  agree- 
ment were  paid  ;  and  it  was  further  provided 
that  in  case  of  failure  in  payment  of  any  of  the 
above-mentioned  sums,   or  in  case  the  lessee, 
during  the  continuance  of  the  agreement,  should, 
inter  alia,  be  adjudged  a  bankrupt,  and  on  the 
breach  of  any  of  the  covenants  and  conditions 
therein    contained,    the   full   balance    of    £240 
should,  at  the  election  of  the  owners  and  lessors, 
at  once  become  payable  and  be  recoverable  by 
them  ;  but  that  instead  of  seeking  to  recover 
such  balance  they  might,  if  they  thought  fit, 
seize   and   resume   absolute   possession   of   the 
engine,  and  sell  the  same,  and  the  several  sums 
which   should   have   been   paid   by   the   lessee 
should  be  forfeited  to  the  owners  or  lessors, 
who  out  of  the  purchase-money  to  arise  on  any 
sale  should  have  power  to  reimburse  themselves 
all  costs  and  expenses,  and  after  retaining  the 
difference  between  the  instalments  actually  paid 
and  the  said  sum  of  £240  pay  the  surplus  (if  any) 
to  the  lessee  ;  provided  also  that  in  case  the 
owners   and   lessors   should   see   fit   to   resume 
possession  of  the  engine  without  proceeding  to 
a  sale  the  loss  occasioned  to  them  by  the  non- 
performance of  the  provisions  of  the  agreement 
on  the  part  of  the  lessee  should  be  borne  by 
the  lessee  ;  and  in  case  of  bankruptcy  the  owners 
and  lessors  should  be  entitled  to  prove  against 
his  estate  for  the  same  as  and  for  liquidated 
damages.     A  plate  with  the  lessors'  name  was 
affixed  to  the  engine,  but,  in  the  position  which 
the  engine  occupied  in  the  bankrupt's  premises, 
this  plate  could  not  be  seen.     Only  one  instal- 
ment was  paid  by  the  lessee,  and  after  several 
others  became  due  he  was  adjudicated  a  bank- 
rupt, the  engine  being  in  his  possession  at  the 
time  of  such  adjudication.     On  motion  by  the 
lessors  to  have  the  engine  delivered  up  to  them, 
waiving   any  right   of  proof,   the   Court   being 
satisfied  upon  the  evidence  that  there  was  a 
notorious  custom  of  hiring  such  engines  to  per- 
sons in  the  trade  of  the  bankrupt : — Held,  by 
the  Court  of  Appeal  (Walker,  C,  and  FitzGibbon 
and  Barry,   L.J  J.)   and  the  House   of  Lords, 
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reversing  the  decision  of  Boyd,  J.,  on  the  con- 
struction of  the  agreement,  that  the  property 
in  the  engine  had  not  passed  to  the  bankrupt. 
In  construing  such  agreements,  and  appljring 
to  them  the  notoriety  of  trade  custom  in  ex- 
cluding reputation  of  ownership,  there  is  no 
distinction  between  agreements  for  the  hire  of 
articles  of  luxury  and  articles  of  commerce. 
Ex  parte  Pallester  &  Son ;  In  re  Dunne 
(25  I.  L.  T.  R.  85)  approved  of  and  fol- 
lowed. In  re  Peel ;  Ex  parte  Crossley. 
M'  Entire  and  others.  Appellants ;  Crossley 
Brothers,  Ltd.,  Respondents 

Bankcy.,  [1894]  1  I.  R.  235  ; 

App.,  [1894]  1  I.  R.  240  ;  28  I.  L.  T.  R.  45  ; 

H.  L.,  [1895]  1  I.  R.  308 

[And  1895,  A.  C.  457] 

8.  Hiring  agreement — Household  furni- 
ture— Custom — Reputed  ownership.']  Articles  of 
household  furniture  in  the  private  residence  of 
an  individual  at  the  date  of  his  being  adjudi- 
cated a  bankrupt  will  be  regarded  as  in  the 
bankrupt's  possession,  order,  or  disposition  ;  and 
the  bankrupt  will  be  regarded  as  the  reputed 
owner  of  such  articles,  notwithstanding  that  he 
has  obtained  possession  of  them  under  an  agree- 
ment of  hiring  and  purchase  on  foot  of  which 
instalments  remained  unpaid  at  the  date  of  the 
adjudication.  Ex  parte  Brooks  (23  Ch.  D.  261) 
followed.     In  re  Waugh 

App.,  [1908]  2  I.  R.  612  ;  42  I.  L.  T.  R.  262 

9.  Hiring  agreement — Option  to  pur- 
chase— Custom  of  trade — Reputed  ownership — 
Bankruptcy  Act,  1857,  s.  313.]  A  power-driven 
ironing  machine  (used  in  the  finishing  of  linen 
goods),  which  was  in  the  possession  of  a-  bank- 
rupt at  the  time  of  his  adjudication  under  an 
agreement  for  hire,  with  the  option  of  purchasing 
on  the  fulfilment  of  certain  conditions,  is  not 
within  the  reputed  ownership  of  the  bankrupt,  it 
being  proved  that  there  existed  a  custom  of  letting 
such  machinery  out  on  the  hire-purchase  system. 
M'  Entire  v.  Crossley  (L.  R.,  [1895]  App.  Cas.457) 
followed.  Be  M'  Ilwaine ;  Ex  parte  Kennedy  and 
Morrison  Banlicy.  (Local),  33  I.  L.  T.  R.  96 

10.  Lease  of  horse — Reputed  ownership- 
Lessor's  chattel  in  bankrupt's  possession — Custom 
of  particular  business  or  trade — Bankruptcy  Act, 
1857  (20  &  21  Vict,  c.  60),  s.  313.]  L.  was  the 
owner  of  a  racehorse,  and  on  the  9th  September, 
1916,  leased  it  to  the  bankrupt  for  three  years 
on  the  terms  that  he  should  stable  and  keep 
the  horse,  and  pay  all  expenses  of  running  him, 
and  that  L.  should  receive  half  the  stakes  won. 
The  lease  was  registered  in  accordance  with 
Racing  and  Hunt  Rules  to  that  effect,  and  the 
details  of  such  registration  appeared  in  the  Irish 
Racing  Calendar  for  the  information  of  parties 
interested  in  turf  matters.  It  was  proved  that 
the  practice  of  leasing  racehorses  was  common 
and  well  known  to  persons  concerned  in  or 
interested  in  horse  racing.  The  horse  (whose 
winnings  were  considerable)  had  been  raced  by 
the  bankrupt  in  his  own  name,  and  was  in  his 
actual  possession  at  the  date  of  his  bankruptcy, 
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and  during  the  currency  of  the  lease  : — Held, 
1  hat  the  bankrupt  was  not  the  reputed  owner  of 
the  horae  within  the  meaning  of  section  313  of 
the  Irish  Bankrupt  and  Insolvent  Act,  1867. 
In  re  Mahon,  a  Bankrupt 

K.  B.,  [1918]  2 1.  R.  460;  52I.L.T.R.180 

11. Shares  in  a  mutual  benefit  society — 

Equitable  mortgage — Protected  transaction — Bank- 
ruptcy Act,  1857,  ss.  313  and  328 — Practice.]  A 
transfer  by  W.  to  D.  of  a  book  containing  refer- 
ences to  five  shares  held  by  W.  in.  a,  certain 
building  society,  and  payments  made  by  W. 
to  the  society,  together  with  a  memorandum 
from  W.  to  D.  purporting  to  transfer  to  D.  the 
shares,  in  consideration  of  money  lent,  gives  D. 
no  title  whatsoever  to  the  shares,  no  notice 
having  been  given  by  Z).  to  the  society  till  after 
TT.'s  adjudication  in  bankruptcy,  and  the  trans- 
action is  not  a  protected  one  within  section  328 
•of  the  Act  of  1857  : — Semble,  where  D.  allowed 
the  shares  to  remain  in  W.'s  name  in  the  books 
of  the  society  for  more  than  a  year  after  the 
adjudication,  without  taking  any  active  step  in 
the  matter,  section  313  of  the  Bankruptcy  Act, 
1857,  applied.     Ex  parte  Doyle ;    Re  White 

Bankcy.,  30  I.  L.  T.  R.  122 

12. Shares    in    company — Deposit    by 

owner  with  bank — Notice  of  act  of  bankruptcy — 
Subsequent  adjudication — Irish  Bankrupt  and 
Insolvent  Act,  1857,  s.  313.]  Where  an  owner  of 
shares  in  certain  companies  deposited  the  scrip 
with  a  bank  to  secure  an  advance,  without  any 
memorandum  in  writing  or  duly  executed 
transfer,  and  the  bank,  before  adjudication, 
served  notice  of  such  assignment  on  the  com- 
panies, with  knowledge,  however,  of  an  act 
of  bankruptcy  committed  by  the  owner : — 
Held,  that  where  the  certificates  contained  a 
proviso  that  they  must  be  produced  on  regis- 
tration of  the  transfer,  such  shares  were  not  in 
the  order  and  disposition  of  the  bankrupt ;  but 
that  where  the  certificates  contained  no  such 
proviso,  the  shares  were  in  the  order  and  dis- 
position of  the  bankrupt,  the  notice  of  transfer  not 
having  been  served  upon  the  com  panics  by  the  bank 
before  becoming  aware  of  the  act  of  bankruptcy. 
In  re  Butler      Q.  B.  (Bankcy.),  [1900]  2 1.  R.  153 

BANKRUPTCY— PRACTICE. 

1. Appointment  of  assistant  Court  mes- 
sengers— Bemuneration  of — Bemuncration  for 
preparing  a  statement  of  affairs.']  The  mode  of 
appointing  an  assistant  Court  messenger  is  by 
warrant  of  the  Court,  and  not  by  merely  ad- 
ministering the  ordinary  oath  of  a  Court  mes- 
senger. Administering  such  an  oath  to  a  person 
who  has  not  got  the  warrant  of  the  Court  is 
an  irregularity,  and  the  taking  of  such  an  oath 
does  not  necessarily  entitle  the  person  who  takes 
it  to  the  ordinary  remuneration  of  an  assistant 
Court  messenger.  Re  Jf'  Windle  ;  Ex  parte  * 
Garde  App.,  32  I.  L.  T.  R.  138 

2.  Committal.]     An  application  for  the 

committal  of  a  bankrupt,  on  the  ground  of  un- 
satisfactory answering,  was  made  under  section 
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385  of  the  Bankruptcy  Act,  1857.  It  was 
founded  on  the  general  rambling  and  confused 
nature  of  the  bankrupt's  evidence,  given  at  a 
previous  sitting  : — Held,  that  a  committal  order 
under  this  section  can  only  be  made  with  regard 
to  specific  questions,  and  (semble)  must  be 
applied  for  at  the  time  such  questions  are  put. 
Re  Boland  Bankcy.  (Local),  30  I.  L.  T.  80 

3.  Consent — Settlement  between  the  parties 

— Consent  not  signed  by  parties — Oral  evidence 
of  consent.]  Where  a  case  had  been  adjourned 
to  arrange  the  terms  of  a  settlement  between  the 
parties,  and  certain  negotiations  followed,  but 
it  appeared  from  the  draft  consent  and  letters 
that  the  parties  were  never  at  any  time  ad  idem, 
the  Court  refused  to  allow  oral  evidence  to  be 
given  to  prove  that  a  compromise  had  actually 
been  arrived  at.     Ex  parte  Bovet ;  In  re  Beaity 

Bankcy.,  31 1.  L.  T.  R.  56 

4.  Costs — Attendance  on  sitting  or  meeting 

when  "  business  is  transacted  thereat  " — Items  98 
and  100  of  bankruptcy  costs — Adjournment  of  bank- 
rupt's final  examination  at  second  public  sitting.] 
Getz,  a  Bankrupt    Master  Mathews,  42  I.  L.  T.  151 

5.  Costs — Charge  and  Discharge — In- 
structions for  brief— Or.  LXXXVIII.,  rr.  57  64. 

App.,  [1911]  2  I.  R.  199  ;  44  I.  L.  T.  R.  258 
See  Solicitor— Bill  of  Costs.    40. 

6. Costs  of  a  debtor's  summons — Equit- 
able receiver,]  In  order  to  enable  a  certain 
judgment  for  costs  on  the  dismissal  of  adebtor's 
summons  in  bankruptcy  to  be  realised,  an  order 
was  made  "  in  bankruptcy  "  appointing  the 
judgment  creditor  a  receiver,  by  way  of  equitable 
execution,  over  money  to  which  the  judgment 
debtor  was  entitled.  Re  Debtor's  Summons  by 
J.  M.  Bankcy.,  32  I.  L.  T.  R.  180 

7.  ■ Costs  ol  suit  in  the  Chancery  Division 

— Maintenance  of  cattle  of  bankrupt  seized  under 
f,.  fa.,  and  subsequently  by  messenger — Interest 
on  judgment  debt  proved  for — Proof.]  Where 
costs  of  a  suit  in  the  Chancery  Division  are 
awarded  to  the  assignees,  and  the  amount 
recovered  and  costs  are  lodged  in  the  Court  of 
Bankruptcy,  the  costs  will  be  paid  out  to  the 
solicitor,  and  the  decree  in  Chancery  held 
sufficient  evidence  of  the  solicitor's  title.  It  ia 
the  established  practice  of  the  Court  of  Bank- 
ruptcy not  to  allow  interest  on  a  judgment 
registered  as  a  mortgage,  during  the  pendency 
of  the  matter  in  which  it  is  proved  for,  without 
very  special  circumstances.  The  cost  of  feeding 
cattle  seized  by  the  Sheriff,  and  taken  from 
him,  subsequent  to  the  seizure,  by  the  mes- 
senger, is  a  matter  for  proof.  It  will  not  be 
paid  by  the  assignees  without  proof  or  a  special 
arrangement.     Re  Suffern.  u  Bankrupt 

Bankcy.,  29  I.  L.  T.  R.  39 

8.  Costs — Three-fifths     of     professional 

charges' — Gross  proceeds  of  assets  realising  less 
than  £100 — Mortgaged  property  realised  in  the 
bankruptcy  insufficient  to  pay  the  secured  creditor 
—Or.  LXXXVIII.,  r.  105.]  Where  mortgaged 
property  is  realised  in  any  bankruptcy  or 
arrangement,  the  surplus  only,  if  any,  remaining 
available  for  distribution  amongst  the  unsecured 
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oreditors  can  be  taken  into  account  in  estimating 
the  grosa  proceeds.     Ryan,  In  re 

App.,  41 1.  L.  T.  R.  78,  152 

9. Deposit  on  sale — Forfeiture  of.]     C. 

having  been  adjudicated  a  bankrupt,  the  Court 
made  an  order  for  the  sale  of  his  interest  in 
certain  lands.  G.'s  wife  being  declared  the  pur- 
chaser, lodged  a  deposit  of  £400,  in  accordance 
with  the  conditions  of  sale,  but  having  failed  to 
complete,  an  order  was  made  for  the  re-sale  of 
the  lands,  and  that  the  deposit  should  be  for- 
feited : — Held  (reversing  the  decision  of  Judge 
Boyd),  that  as  the  sale  was  by  and  under  the 
control  of  the  Court,  the  Court  had  the  same 
discretion  as  an  ordinary  vendor  regarding  for- 
feiture of  the  deposit,  but  that  in  the  exercise 
of  that  discretion  it  should  treat  the  deposit  as 
being  security  for  compensation,  and  should 
return  the  surplus  to  the  purchaser  after  the 
payment  of  all  loss  occasioned  by  the  re-sale. 
Re  Gumming  App.,  30  I.  L.  T.  518 

10. Final  examination  —  Matter  con- 
sidered and  treated  as  settled — Eight  to  pass  final 
examination — Or.  LXXXVIII.,  r.  165.]  In  the 
course  of  bankruptcy  proceedings,  in  con- 
sequence of  what  had  happened  in  the  early 
stages  thereof,  the  Official  Assignee  filed  a  charge 
to  which  were  filed  several  discharges,  and  when 
same  came  on  for  hearing,  on  May  5,  1905,  the 
matter  was  settled  on  the  disohargeants  under- 
taking to  pay  into  Court  £150,  and  observe 
certain  terms  contained  in  a  written  undertaldng 
dated  May  4,  1905.  The  money  was  duly  paid 
into  Court,  and  the  terms  of  the  undertaking 
carried  out  and  observed,  and  in  a  report  of  the 
Chief  Registrar,  dated  June  12,  1907,  and  on  the 
audit  founded  on  that  report,  and  also  in  a 
report  of  the  Official  Assignee,  the  matter,  so 
far  as  realisation  was  concerned,  was  treated  as 
having  been  settled  by  what  happened  in  May, 
1905,  and  the  £150  was  treated  as  the  entire 
property  of  the  bankrupt.  When  the  matter 
came  before  the  Court,  on  May  8,  1908,  on  the 
final  examination,  it  was  contended  by  the 
Official  Assignee  that,  notwithstanding  what 
occurred  in  May,  1905,  the  Court  should  take 
into  consideration  the  general  conduct  of  the 
bankrupt,  and  as  that  was  unsatisfactory  the 
final  examination  should  be  adjourned,  with  a 
view  to  making  further  inquiries  with  respect 
to  the  bankrupt's  property : — Held  (reversing 
the  order  made  by  Boyd,  J.,  adjourning  the  final 
examination  for  six  months),  that,  having  regard 
to  what  happened  in  May,  1905,  and  to  the 
manner  in  which  the  case  had  been  subsequently 
treated  as  settled,  the  Court  was  precluded  from 
going  into  earlier  transactions,  and,  on  the 
material  before  Boyd,  J.,  on  May  8,  1908,  there 
was  no  sufficient  reason  for  adjourning  the  final 
examination.     In  re  Heshin,  a  Bankrupt 

App.,  42  I.  L.  T.  R.  161 
11.  Lease — Election  by  assignee — Equit- 
able mortgage — Landlord — Lessor — Lessee — Bank- 
rupt and  Insolvent  Act  {Ireland),  1857  (20  <b  21 
Vict.,  c.  60),  s.  271.]  The  rule  of  practice  acted 
on  for  several  years  in  bankruptcy  in  Ireland, 
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that  the  Court  will  not,  in  the  exercise  of  its 
discretion,  order  an  assignee  in  bankruptcy  to 
elect  whether  or  not  he  will  accept  a  lessee's 
interest  in  a  lease  vested  in  a  bankrupt,  when 
it  is  subject  to  a  mortgage,  is  not  a  hard  and 
fast  rule,  but  ought  to  be  departed  from  in 
special  circumstances.  The  period  of  time 
within  which  the  assignee  will  be  ordered  to 
elect  depends  on  the  circumstances  of  each 
particular  oass.     Re  Ooleman. 

K.  B.,  [1917]  2  I.  R.  56  ;  51  I.  L.  T.  R.  24 

12. Lending  bankrupt's  books^/nierrea- 

tional  law — Public  policy  and  comity  of  nations^ 
Assisting  justice  in  foreign  country.']  A  bank- 
rupt's books  may  be  lent  by  the  Court  to  a 
foreign  Government  for  the  purposes  of  a 
criminal  prosecution.  Re  Stewart ;  Ex  parte 
Burnett  Bankcy.  (Loeal),  33  I.  L.  T.  R.  48 

13.  ~  Remuneration  of  official  assignees — 
No  scale  fixed  under  section  4  (3)  of  Judicature 
(Ireland)  {No.  2)  Act,  1897 — Bankruptcy  Act 
{Ireland),  1857,  s.  &1— Circumstances  of  each 
case.]  No  scale  for  the  remuneration  of  the 
official  assignees  having  been  fixed  by  the  proper 
authority  under  section  4  (3)  of  the  Judicature 
(Ireland)  (No.  2)  Act,  1897,  their  remuneration 
should  be  calculated  under  section  67  of  the 
Bankruptcy  (Ireland)  Act,  1857,  at  "  such  per- 
centage on  the  amount  realised  as  shall,  upon 
the  consideration  of  the  circumstances  of  each 
case,  appear  to  be  just  and  reasonable."  The 
Court  of  Appeal  refused  to  take  into  considera- 
tion a  scale  of  remuneration  which  has  been 
acted  upon  for  many  years  in  the  Court  of 
Bankruptcy,  but  which  did  not  appear  to  be  a 
scale  fixed  in  accordance  with  the  provisions  of 
any  statute,  and  "  upon  consideration  of  the 
circumstances  of  the  case,"  they  reduced  the 
sum  of  £325  allowed  by  Boyd,  J.,  to  £130.  In 
re  Arranging  Debtor  {K.'s  Case) 

App.,  43  I.  L.  T.  R.  265 

14. Restraining  action  In  the  Common 

Law  Courts — Discretion  of  Bankruptcy  Judge.] 
The  Court  of  Bankruptcy  will  restrain  on  action 
in  the  Common  Law  Divisions  when  necessary 
or  expedient ;  and  this  although  judgment  is 
marked.  The  Court  will  refuse  to  do  so  when 
an  injustice  would  be  done  by  exercising  this 
power.     Be  Shannon,  a  Bankrupt 

Bankcy.,  29  I.  L.  T.  R.  135 

15. Transfer  of  proceedings  from  loeal 

Court  to  Court  of  Bankruptcy,  or  vice  versa — 
Jurisdiction  —  Evidence  —  Parties  —  Practice — 
Motion  ex  parte — Appeal — 51  <fc  52  Vict.,  c.  44, 
s.  15.]  The  Court  of  Bankruptcy  has  not  juris- 
diction to  make  an  order  under  section  15  of 
the  Local  Bankruptcy  (Ireland)  Act,  1888,  for 
the  transfer  of  proceedings  from  a  local  Court 
to  the  Court  of  Bankruptcy,  or  vice  versa, 
without  evidence  that  the  proceedings  can  be 
more  "  efficiently  or  conveniently  "  carried  on 
in  the  Court  to  which  it  is  proposed  to  transfer 
them.  The  bankrupt  is  a  competent  appellant 
from  such  an  order  as  being  a  party  interested 
in  the  proceedings.  Where  such  an  order  is 
made  ex  parte,  and  without  evidence  sufficient 


(  135  ) 


DIGEST    OF    CASES. 


(  136  ) 


BANKRUPTCY— PRACTICE-  -continued. 
to  give  jurisdiction,  any  party  interested  in  the 
proceedings  may  appeal  at  once  to  the  Court 
of  Appeal,  without  moving  in  the  Court  of 
Bankruptcy,  to  have  the  order  discharged.  Be 
Yapp  (55  L.  T.  R.  820)  followed.  In  re  Hill, 
u.  Bankrupt  App.,  39  1. 1.  T.  R.  109; 

5N.  I.  J.  R.  134 

Charging  order  under  Legal  Practitioner 

(Ireland)  Act,   1876         30  I.  L.  T.  R.  75 
See  Solicitor — Lien.    5. 

Sheriffs'  fees  34  I.  L.  T.  R.  191 

-See  Sheriff.    12. 

Suspension   of   solicitor     36  I.  L.  T.  R.  13 

See  Solicitor — Suspension.    2. 

BANKRUPTCY— PREFERENTIAL  DEBT. 

1.  Crown  debt — Legacy  duty — Priority- 
Prerogative.]  A.,  who  was  executor  of  a  deceased 
person,  received  and  applied  for  his  own  use 
assets  of  the  deceased  without  paying  to  the 
Crown  legacy  duty  payable  in  respect  of  certain 
legacies  which  there  had  been  assets  sufficient 
to  meet.  A.  was  subsequently  adjudicated  a 
bankrupt,  and  his  assignees  in  bankruptcy 
realised  his  estate  : — Held,  that  the  Crown  debt 
for  legacy  duty  was  entitled  to  priority  over  the 
general  creditors  of  the  bankrupt ;  and  (reversing 
the  decision  of  Boyd,  J.)  that  such  priority 
could  be  asserted  by  motion  in  the  bankruptcy 
matter,  and  existed  notwithstanding  the  vesting 
of  the  bankrupt's  estate  in  his  assignees.  In  re 
Galvin  Bankcy.,  31  I.  L.  T.  R.  27  ; 

App.,  [1897]  1  I.  R.  520 

2.  Crown  debt — Priority  —  Bankruptcy 

(Ireland)  Amendment  Act,  1872  (35  dk  36  Vict., 
c.  58),  s.  47.]  The  bankrupt  had  rented  from 
the  Postmaster-General  a  telephone  service  wire 
under  an  agreement  by  which  the  rent  was 
payable  yearly  in  advance.  One  year's  rent 
having  accrued  due  after  the  adjudication  : — 
Held,  that  the  debt  being  a  Crown  debt  the 
Postmaster-General  was  (subject  to  the  pro- 
visions of  the  Preferential  Payments  in  Bank- 
ruptcy (Ireland)  Act,  1889)  entitled  to  be  paid 
in  full,  and  was  not  bound  to  have  the  value 
ascertained  and  to  prove  for  the  same  under 
section  47  of  the  Bankruptcy  (Ireland)  Amend- 
ment Act,  1872.     In  re  Behan 

App.,  [1914]  2  I.  R.  29 

3. Landlord's  claim  to  six  months'  rent — 

Bankruptcy  Act,  1857,  o.  321 — Bankruptcy 
Rules,  December,  1899 — Practice.]  The  practice 
of  the  Court  of  Bankruptcy  which  prevailed  up 
to  1899,  to  pay  a  landlord  six  months'  rent  out 
of  the  funds  in  Court  where  he  has  given  notice 
to  the  assignees  of  the  rent  being  due,  though 
he  has  neither  distrained  nor  threatened  to 
distrain,  has  not  been  altered,  and,  being  legal 
and  convenient,  should  be  adhered  to  (diss. 
FitzGibbon,  L.J.).  Be  M'Quillan  (29  I.  L.  T.  E. 
4)  followed.  In  re  Mills 
App.,  [1909]  2  I.  R.  114  ;  42  I.  L.  T.  R.  253,  275 

BANKRUPTCY— PROOF. 

1. Adjudication  annulled  —  Judgment- 
creditor — Sheriff — Costs — Practice.]  A  judg- 
ment-creditor lodged  with  the  Sheriff  a  writ  of 


BANKRUPTCY— PR  OOF— continued, 
fi.  fa.  to  levy  the  amount  of  his  judgment-debt 
and  costs  on  the  goods  of  C,  such  debt  and  costs 
together  amounting  to  less  than  £20.  Between 
the  time  of  seizure  and  attempted  sale  G.  was 
adjudged  bankrupt,  and  the  sale  was  accordingly 
prevented  by  the  messenger  of  the  Court  of 
Bankruptcy,  who  took  possession  of  the  goods 
seized.  This  adjudication  was  subsequently 
annulled,  and  G.  was  again  adjudged  bankrupt 
on  a  new  petition.  On  motion  by  the  Sheriff  to 
be  paid  his  expenses  of  levying  execution,  and 
by  the  judgment-creditor  for  his  costs  under  the 
judgment  -.^—Held,  that  the  latter  alone  was 
entitled  to  move  ;  and  on  his  consenting  to 
prove  as  an  ordinary  creditor  for  the  amount  of 
his  judgment :  Ordered,  that  his  costs  and  the 
Sheriff's  expenses  be  paid  out  of  Court  to  them. 
Be  Garey  ;  Ex  parte  Bottomley  and  Jordi 

Bankcy.  (Local),  31  I.  L.  T.  R.  14 

2.  Annuity — Actuuriai  value  to  be  com- 
puted as  at  date  of  adjudication — Present  value — 
Proof  for  arrears.]  On  proof  of  debt  where' 
there  are  arrears  of  annuity  accrued  due  since 
the  adjudication  and  before  proof  of  debt,  the- 
value  of  the  annuity  is,  for  purposes  of  proof,  the 
value  it  possessed  at  the  time  of  the  adjudi- 
cation.    Re  West,  a  Bankrupt 

Bankcy.,  28  I.  L.  T.  R.  129' 

3. Ascertained  present  value  of  annuity 

and  of  revel'sion — Subsequent  death  of  bankrupt — 
Costs — General  Orders  2  and  149.]  Once  the- 
present  value  of  an  annuity  or  of  a  reversionr 
is  found  in  bankruptcy  proceedings,  it  is  found 
once  for  all,  and  for  all  purposes.  Where  the- 
bankrupt  dies  immediately  after  the  ascertain- 
ment of  the  value  of  an  annuitv  for  his  life- 
and  the  value  found  ia  excessive  for  that  reason, 
it  will  not  be  varied.  Where  a  proof  of  debt  is- 
adjourned  into  Court  by  the  Registrar,  for  lack 
of  jurisdiction  or  as  involved,  their  additional 
costs  must  be  borne  by  the  creditors  as  costs  of 
proof.  The  costs  of  the  assignees  will  be  allowed! 
unless  there  are  special  reasons  against  such 
allowance.  Ex  parte  Bate  (11  Ch.  D.  914) 
followed ;  Re  Miller,  Ex  parteWardley  (L.  R.  6  Ch. 
T>.  790)  disapproved.  Re  Coltsman,  a  Bankrupt. 
Bankcy.,  28  I.  L.  T.  R.  108 

4. By     wife     of     bankrupt  —  Married 

Women's  Property  Act,  1882,  s.  3 — "  Any  money 
lent  or  entrusted  "  "  for  the  purpose  of  any  trade 
or  business."]  In  the  case  of  a  wife  who  seeks 
to  be  allowed  to  prove  in  bankruptcy  for  money 
advanced  by  her  to  her  husband,  who  is  a 
trader,  the  onus  lies  on  her  of  showing  that  the 
money  was  not  for  the  purpose  of  the  husband's- 
trade  or  business.  A  wife  was  allowed  to  prove 
on  the  bankruptcy  of  her  husband  for  sums  lent 
by  her  to  her  husband  for  purposes  other  than 
those  of  his  trade  or  business.  Alexander  v. 
Barnhill  (21  L.  R.  I.  511)  not  followed.  In  re 
Parkhill  Q.  B.  (Bankcy.),  32  I.  L.  T.  R.  44 

5. Costs  of  judgment  against  arrange- 
ment debtor  obtained  before  protection  granted — 
Demand  for  payment  in  full.]  Where  judgment 
is  recovered  against  a  person  who  afterwards 
becomes  an  arranging  debtor,  the  Court  will 
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not  allow  to  the  judgment  creditor  payment  in 
■full  of  the  costs  incurred  by  him  in  the  action. 
Ee  a  Debtor  App.,  44  I.  L.  T.  R.  210 

6.  Failure  to  meet  composition  bills  in 

an  arrangement  matter — Subsequent  bankruptcy — 
^Securities — Part  payment  by  sureties.]  Though 
the  holders  of  composition  bills  enforce  their 
Tights  against  the  sureties,  they  can  prove  in  a 
•subsequent  bankruptcy  for  unpaid  dividends, 
.as  well  as  for  a,  deficiency  in  one.  They  are 
•not  limited  to  proof  of  the  amount  of  the  com- 
position unpaid,  but  can  prove  for  the  full 
original  debt,  giving  credit  for  payments.  Pro- 
•ceedings  asjainst  the  sureties  are  not  an  election 
which  would  oust  their  proof.  Sheehan  v. 
Feehan  (9  Ir.  Jur.  198)  discussed  and  dis- 
approved. In  re  B.  (23  L.  R.  I.  22)  criticised 
and  distinguished.  ISx  pa/rte  King.  Be  Nairn, 
•Cuthbert  <b  Go.,  Bankrupts 

Bankey.,  28  I.  L.  T.  R.  99 

7. Guarantee  to  bank  of  "  the  ultimate 

balance  "  on  the  bankrupt's  account — Legacy 
left  to  bankrupt — Payment  of  legacy  to  bank — 
Proof  of  full  original  debt.]  J.  W.  and 
H.  B.  guaranteed  to  the  V.  Bank,  "  the 
ultimate  balance "  on  W.  B.'s  account  with 
the  bank,  to  the  extent  of  £700.  J.  W. 
■died,  and  by  his  will  left  to  W.  B.  a  legacy 
•of  £500.  At  that  time  the  guarantee  was 
in  force,  and  W.  B.'s  overdraft  exceeded 
j£700.  Before  the  legacy  was  paid,  W.  B. 
became  bankrupt;  and  the  executors  oi  J.  W. 
paid  the  £500  into  the  bank  to  reduce  the 
amount  of  the  debt  due  on  the  guarantee.  The 
assignees  in  bankruptcy  of  W.  B.  claimed  that 
the  bank's  proof  of  debt  should  be  reduced  by 
this  amount : — Held,  that  under  the  arrange- 
ment between  the  parties,  and  the  terms  of  the 
guarantee,  the  bank  were  still  entitled  to  prove 
for  the  full  amount  of  the  debt  due  to  them  by 
the  bankrupt.     Re  Bonnar,  a  Bankrupt 

Bankcy.,  1  N.  I.  J.  R.  127 

8.  Husband   and   wife — Bankruptcy   of 

husband — Proof  of  debt — Money  lent  by  wife — ■ 
Whether  for  purpose  of  husband's  business — Onus 
of  proof — Married  Women's  Property  Act,  1882 
(45  <Ss  46  Vict.,  c.  75),  s.  3.]  A  married  woman 
lent  a  sum  of  money  to  her  husband,  who  carried 
on  the  business  of  a  publican,  on  the  stipulation 
that  she  was  to  be  allowed  annually  5  per  cent, 
interest.  The  husband  applied  the  money  to 
the  payment  of  his  debts,  and  on  his  bankruptcy, 
the  wife,  in  an  amended  affidavit  for  proof  of 
■debt,  alleged  that  the  sum  in  question  was  due 
as  money  had  and  received  by  the  bankrupt  for 
her  use  : — Held,  that  on  the  facts  the  money 
was  lent  to  the  husband  for  the  purpose  of  his 
trade  or  business,  and  that,  accordingly,  the 
wife's  dividend  should  be  postponed  until  all 
the  other  creditors  had  been  paid  20s.  in  the  £. 
When  a  reasonable  inference  can  be  drawn  from 
the  facts  that  the  money  was  intended  for  the 
husband's  trade  or  business,  the  onus  is  on  the 
wife  to  show  that  it  was  lent  for  some  other 
purpose.     Ross,  a  Bankrupt 

App.,  43  I.  L.  T.  R.  196 


BANKRUPTCY— PROOF— core(i»we<e. 

9.  •  Landlord's  claim  for  rent.]    Where  a 

motion  was  moved  on  behalf  of  a  landlord  of  a 
bankrupt  for  payment  by  the  assignees  of  two 
sums  of  £34  18s.  9d.  and  £59  2s.  9d.,  rent  due 
by  the  bankrupt : — Held,  that  section  268  of 
the  Act  of  1857  must  be  read  with  section  271, 
and  that  where  assignees  did  not  elect  to  take, 
the  leasehold  estate  does  not  vest,  as  the  non- 
liability of  bankrupt  to  rent  and  covenants  is 
made  dependent  on  the  election  of  assignees 
under  20  &  21  Vict.,  o.  60  ;  and  the  landlord 
not  being  entitled  to  the  half-year's  rent  prior 
to  the  act  of  bankruptcy,  except  where  the 
remedy  for  distress  under  section  321  is  availed 
of,  assignees  are  not  liable,  and  motion  refused. 
In  re  Haines 

Registrar,  Bankcy.  (Local),  30  I.  L.  T.  9 

10.  Landlord's   claim   for  rent   out   of 

bankrupt's  estate — Judgment  in  ejectment — 
Habere  executed — Bankruptcy  Act,  1857,  s.  321.] 
The  right  of  a  landlord  to  six  months'  payment 
of  rent  out  of  a  bankrupt's  estate  is  not  neces- 
sarily vitiated  by  his  having  taken  ejectment 
proceedings  and  executed  a  writ  of  habere. 
So  long  as  a  right  of  distress  remains  a  landlord 
is  entitled  to  six  months'  rent  in  lieu  of  distress 
under  the  settled  practice  of  the  Bankruptcy 
Courts.     Be  M'Quillan,  a  Bankrupt 

App.,  29  I.  L.  T.  R.  4 

11. Landlord's  claim  lor  half-year's  rent 

out  of  bankrupt's  assets — 20  cfe  21  Vict,  c.  60, 
s.  32 — Bankruptcy  Acts,  1872,  s.  54,  an4  1875, 
a.  120.]  The  payment  of  six  months'  rent  by 
assignees  out  of  a  bankrupt's  goods  is  in  lieu  of 
the  landlord's  right  to  distrain,  which  he  has 
forborne  to  exercise.  Where  the  landlord  has 
shown  his  intention  not  to  distrain,  but  to 
resort  to  other  remedies,  the  payment  will  not 
be  made.  Ex  parte  Shaw.  Re  0' Toole,  a 
Bankrupt  Bankcy.,  29  I.  L.  T.  R.  6 

12.  Priority  —  Petition  for  arrangement 

turned  into  bankruptcy — £5  required  by  r.  124  of 
the  Rules  of  Court  (Bankruptcy),  1899,  deposited 
with  the  Official  Assignee  by  the  -petitioner's 
solicitor — Costs  of  petitioner's  statement  of  affairs 
when  adopted  and  acted  on  by  the  Court — "  Bene- 
ficial to  the  estate  " — Rules  of  the  Court  of  Bank- 
ruptcy of  February,  1895—20  <b  21  Vict.,  c.  60, 
s.  343.]  A  solicitor  who,  on  the  presentation  by 
his  client  of  a  petition  for  arrangement  in  the 
Court  of  Bankruptcy,  deposits  with  the  Official 
Assignee  the  sum  of  £5  required  by  r.  124  of  the 
Rules  of  Court  (Bankruptcy),  1899,  is  not 
entitled,  on  the  matter  being  turned  into  bank- 
ruptcy, to  be  paid  the  said  sum  as  part  of  the 
petitioner's  costs,  but  must  prove  the  debt  as 
an  ordinary  creditor.  The  costs  of  preparing  a 
statement  of  his  affairs  for  the  petitioner  are 
not"  petitioner's  costs  beneficial  to  the  estate  " 
within  the  meaning  of  the  Court  of  Bankruptcy 
Rules,  February,  1895,  even  when  the  statement 
is  adopted  and  acted  on  by  the  Court.  In  this 
latter  case  these  costs  will  rank  fourth  in  priority 
under  the  aforesaid  rules.  In  re  Cruise,  a 
Bankrupt  App.,  39  I.  L.  T.  R.  237 
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BANKRUPTCY— PROOF— co?!iin«ed. 

13.  Withdrawal  oi— Bona  fide  mistake — 

Omission  to  value  a  security.]  Where  a  creditor 
by  a  bona  fide  mistake  provsd  for  the  whole 
debt,  omitting  to  value  a  security,  the  Court 
will  allow  him  to  withdraw  his  proof,  so  as  to 
enable  him  to  value  his  security,  if  such  liberty 
will  not  injure  the  interest  of  anyone  else.  Ex 
parte  Greacen.     Be  Duggan,  a  Bankrupt 

Bankcy.,  31 1.  L.  T.  R.  56 
Lease  —  Disclaimer  by  assignees — Appor- 
tionment of  rent 

[1902]  2  I.  R.  339  ;  36  I.  L.  T.  R.  74  ; 
2  N.  I.  J.  R,  113 
See  Landlord  and  Tenant — Rent.    7. 

BANKRUPTCY— PROVABLE  DEBT. 

Breach  of  covenant  to  repair — Composition 
after  bankruptcy — Unliquidated  damages  for 
breach  of  contract — Continuing  breacfir— Irish 
Bankrupt  and  Insolvent  Act,  1857  (20  &  21  Vict, 
c.  60),  s.  149 — Bankruptcy  (Ireland)  Amendment 
Act,  1872  (35  cfe  36  Vict,  c.  58),  s.  46.]  Damages 
for  breach  of  covenant  to  keep  in  repair  do  not 
constitute  a  provable  debt  unless  and  until 
assessed  under  section  46  of  the  Bankruptcy 
(Ireland)  Amendment  Act,  1872 ;  and  in  the 
absence  of  such  assessment  the  bankrupt  lessee 
in  whom  the  lease  continues  vested  is  liable  for 
full  damages  for  such  breach,  notwithstanding 
that  the  breach  existed  at  the  time  of  the  bank- 
ruptcy, and  that  the  lessee  has  carried  a  com- 
position after  bankruptcy,  under  section  149 
and  154  of  the  Irish  Bankrupt  and  Insolvent 
Act,  1857.  Per  Gibson,  J.  -.—Qucere,  whether 
the  lessor  not  having  been  returned  as  creditor, 
and  not  having  received  any  composition,  would 
in  any  case  be  bound.  Qiuere,  also,  whether 
section  46  of  the  Act  of  1872  applies  to  a  con- 
tinuing breach  where  the  lease  continues  to  be 
vested  in  the  bankrupt  lessee,  and  whether  the 
lessor's  right  to  recover  full  damages  could  be 
thereby  affected.  Per  Kenny,  J.  : — Even  if  the 
damages  that  accrued  up  to  the  time  when  they 
could  be  assessed  in  the  bankruptcy  proceedings 
were  a  provable  demand,  the  lessee  would  not 
Ije  discharged  from  future  liability  where  the 
breach  of  covenant  was  a  continuing  one. 
Hardy  v.  Fothergill  (13  App.  Cas.  351)  discussed 
and  distinguished.     Cinnamond  v.  M'Curdy 

K.  B.,  [1909]  2  I.  R.  185 

BANKRUPTCY— SALE  BY  COURT. 

Conditions  of  sale — Consent  signed  by  the 
assignees  and  mortgagee  for  sale  according  to  the 
course  of  the  Court — Rent  and  outgoings  to  be 
paid  up  to  last  gale  day  preceding  the  sale — 
Ansignees'  account — Proper  deductions.']  Where 
property  of  a  bankrupt  was  mortgaged  and  a 
consent  was  signed  by  the  assignees  and  mort- 
gagees thereon  that  the  property  should  be  sold 
according  to  the  course  of  the  Court,  and  the 
net  proceeds  of  the  sale  should  be  distributed 
under  the  order  of  the  Court,  and  the  conditions 
of  sale  provided  that  the  rent  and  other  out- 
goings should  be  paid  up  to  the  last  gale  daj' 
preceding  the  sale,  the  amount  of  rent  due  up 
to  the  last  gale  day,  and  the  municipal  and  non- 


BANKRUPTCY- SALE  BY  COVKT— continued. 
municipal  rates,  are  proper  debits  against  the 
proceeds  of  the  sale,  and  should  not  be  charged 
against  the  general  estate  of  the  bankrupt.     In 

Q.  B.  (Bankcy.)  App.,  [1900]  2  I.  R.  433  ; 
33  I.  L.  T.  R.  165 
BANKRUPTCY— VESTING. 

1.  Fee-farm    grant — Election   by   assig. 

nees.]  The  interest  of  the  grantee  under  a  lease 
for  lives  renewable  for  ever  to  which  a  bankrupt 
was  entitled  does  not  pass  to  the  assignees  on 
the  bankruptcy  of  the  grantee,  but  remains  in 
the  bankirupt,  subject  to  the  right  of  the 
assignees  to  elect  to  take.  In  the  absence  of 
evidence  of  any  such  election  by  the  assignees 
the  bankrupt  is  entitled  to  recover  arrears  of 
rent  from  tenants  in  occupation  of  the  land 
without  joining  the  assignee  in  bankruptcy. 
Somers  v   M'Donndl       Q.  B.,  5  N.  I.  J.  R.  192 

2.  .  Injury  to  p^irsonal  estate — Cause  of 

action  in  ton  vested  in  the  assignees.]  When  the 
whole  damage  alleged  by  the  plaintiff  is  an 
injury  to  his  personal  estate,  his  right  of  action, 
upon  his  bankruptcy,  passes  to  his  assignees. 
Cuming  v.  Harrison        Q.  B.,  29  I.L.  T.  R.  126 

3. Lease — Reversionary  equitable  interests 

in  leaseholds — Election — Bankruptcy  Act,  1849 
(12  rf;  13  Vict,  t-.  106),  s.  154.]  Section  145  of 
the  Bankruptcy  Act,  1849,  which  contained 
provisions  similar  to  those  contained  in  section 
271  of  the  Irish  Bankruptcy  Act  of  1857,  did 
not  affect  mere  equitable  interests  in  leaseholds. 
In  re  Deane's  Trusts 

Barton,  J.,  [1909]  1 1.  R.  334 

4.  Will  —  Construction  —  Contingent  re- 
mainder— Spes    successionis — Bare  possibility — 
Possibility  coupled  with  an  interest]    A  testatrix, 
in  1889,  devised  certain  real  estate  to  trustees, 
upon  the  following  trusts — (1)  to  pay  the  rents 
and  profits   thereof   to   her   brother,   the  then 
Marquess  of  D    during  his  life,  should  he  not  at 
the  time  of  her  death  be,  or  subsequently  thereto 
become  a  bankrupt ;  and,  upon  the  failure  or 
determination  of  such  trust ;  (2)  to  pay  the  said 
rents  and  profits  to  her  brother.  Lord  F.  C, 
during  his  life,  subject  to  a  like  proviso  in  case 
of  bankruptcy ;  and,  upon  the  failure  or  deter- 
mination of  such  last-mentioned  trust ;  (3)  to 
pay  the  said  rents  and  profits  to  Lord  S.  C, 
during  his  life  ;  and  from  and  after  his  death  to 
hold  the  said  real  estate  "  upon  trust  for  the 
person  who  shall  at  the  decease,  of  the  said 
Lord  S.  C.  be  Marquess  of  D.,  if  he  shall  not 
then  be,  or  subsequently  become,  bankrupt,  or 
have  done  or  suffered  anything  whereby  the  said 
rents  and  profits,  or  any  part  thereof,  would, 
through  his  act  or  default,  or  by  operation  or 
process    of    law,    or    otherwise,'  if    belonging 
absolutely  to  him,  have  become  vested  in  or 
payable  to  some  other  person  or  persons,  and 
his  heirs   in   tail  general,    according   to   their 
respective     seniorities."       And     the     testatrix 
directed  that  upon  the  failure  or  determination 
of  the  last-mentioned  trust,  her  trustees  should 
stand  possessed  of  the  said  real  estate,  upon  trust 
for  the  first  and  every  other  son  of  the  said 
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BANKRUPTCY— VESTING  -continued. 
Lord  jS.    C,   successively,   according   to   their 
seniorities  in  tail  male,  with  remainders  over. 
The  testatrix   died  on  the  6th  March,    1890, 
prior  to  which  date  the  Marquess  of  D.,  men- 
tioned in  the  said  will,  had  been  several  times 
adjudicated  a  bankrupt,  the  last  of  such  adjudi- 
cations having  been  made  by  an  order  of  the 
English   Court   of  Bankruptcy  dated  the   1st 
November,    1889.     The  said  Marquess   of   D 
obtained  his  discharge  under  the  bankruptcy 
of  1889  on  the  9th  July,  1896,  and,  by  an  order 
of  the  16th  July,  1900,  all  his  other  bankruptcies 
then  outstanding  were  annulled.     At  the  date 
of  the  death  of  the  testatrix  in  1890,  Lord  F.  C. 
was  also  an  undischarged  bankrupt,  and  Lord 
S.   C.   (father  of  the  vendor  in  this  matter) 
thereupon  entered  into  possession  of  the  real 
estate  devised  by  the  will  of  the  testatrix,  and 
continued  in  possession  until  his  death,  on  the 
6th  March,  1901.     On  the  death  of  Lord  S.  C. 
the  Marquess  of  D.  made  no  claim  to  the  estate, 
and   the   vendor  thereupon  entered  into   pos- 
session of  the  lands,  and  subsequently  entered 
into  agreements  with  the  tenants  for  the  sale  to 
them  of  the  lands  under  the  Irish  Land  Act, 
1903.     The  Marquess  of  D.  died  in  1904,  leaving 
an  infant  son,  the  present  Marquess  of  D.,  who 
was  bom  in  1 903,  his  heir-at-law.     On  a  question 
of  law  submitted  by  the  Estates  Commissioners 
for  the  decision  of  the  Judicial  Commissioner,  as 
to  the  power  of  the  vendor  to  sell  the  estate  : — 
Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  Wylie,  J.),  that  the  late  Marquess  of 
D.  took  nothing  under  the  will  while  a  bankrupt, 
and  his  "  bare  possibility  "  of  becoming  "  sui 
juris,"  and  of  surviving  Lord  S.  C,  was  not  a 
"  possibility  coupled  with  an  interest  "  which 
could  pass  by  bankruptcy  ;  that  on  the  death  of 
Lord  8.  C,  the  Marquess  of  D.,  having  been 
obtained  his  discharge  from  his  last  and  only 
annulled  bankruptcy,  became  capable  of  taking 
the  estate  tail,  and  thenceforth  answered  the 
description  of  the  "  persona  designata  "  to  take 
the  estate  on  the  death  of  Lord  S.  C. ;  that  the 
Marquess  of  D.  not  having  subsequently  become 
bankrupt,  the  estate  passed  on  his  death  to  his 
heir-in-tail,  and  that,  accordingly,  the  vendor 
had  no  power  to  sell  under  the  Land  Purchase 
Acts.     Beaupre's  Trusts  (21  L.  R.  I.  397)  dis- 
cussed.    In  re  Chichester's  Estate 

Wylie,  J.,  App.,  [1908]  1  I.  R.  297,  303  ; 
42  I.  L.  T.  R.  57 

Land  purchased    under   Land    Purchase 

Acts 

[1906]  2  I.  R.  538  ;  40  I.  L.  T.  R.  202 
See  Bankruptcy— After-acquired  Property 


Leaseholds — Election 
See  Bankruptcy — Proof. 


9. 


30  I.  L.  T.  9 


BANKRUPTCY— VOID  SETTLEMENT. 
1. ■  Avoidance  of  voluntary  settlements — 

Bankruptcy  Act,  1872,  a.  52.]  A  settlement  made 
by  the  bankrupt  in  favour  of  his  wife  and 
ehildren  was  set  aside  by  the  Bankruptcy  Judge, 
on  the  ground  that  at  the  time  of  the  said 


BANKRUPTCY— VOID  SETTLEMENT— con. 

settlement  being  executed  the  settlor  could  not 
meet  his  debts  without  the  aid  of  the  property 
put  into  settlement : — Held,  on  appeal,  that  on 
the  evidence  the  settlement  came  within 
section  52  of  the  Act  of  1872,  and  that  it  was 
not  necessary  to  prove  any  fraud  in  the  settlor, 
it  being  sufficient  that  he  could  not  at  the  date 
of  the  instrument  pay  his  creditors  indepen- 
dently of  the  property  so  settled.  In  re  Moore 
App.,  31  I.  L.  T.  R.  5 
2.  — —  Settlement  in  consideration  of  mar- 
riage— Settlement  in  favour  of  purchaser  or  in- 
cumbrancer —  Valuable  consideration  —  Marriage 
of  collateral  relative  —  Bankruptcy  ( Ireland) 
Amendment  Act,  1872  (35  &  36  Vict.,  c.  58), 
s.  52.]  By  section  52  of  the  Bankruptcy  (Ireland) 
Amendment  Act,  1872,  settlements  made  before 
and  in  consideration  of  marriage  are,  inter  alia, 
excepted  from  the  settlements  avoided  by  the 
section  : — Held  (reversing  Boyd,  J.),  that  the 
exception  is  not  confined  to  settlements  made 
on  the  marriage  of  the  settlor.  In  re  Downes 
Q.  B.  (Bankcy.),  [1898]  2  I.  R.  302  ; 
App.,  [1898]  2  I.  R.  635  ;  33  I.  L.  T.  R.  6 

BANKRUPTCY. 

Abortive  arrangement,  costs  of 

3  N.  I.  J.  R.  222 
See  Bankruptcy — Arrangement.    11. 

Action    by   bankrupt    for   wrongful   dis- 

missal after  adjudication 

37  I.  L.  T.  R.  72  ;  3  N.  I.  J.  R.  135 
See    Practice — Security    for    Costs.    12. 

After  claim  by  bankrupt  on  foot  of  fire 

policy — Compromise  with  assignees  of 
company — ^Discovery  of  breach  of  con- 
dition in  policy — Liability  of  company 
29  I.  L.  T.  R.  103 
See  Insurance — Policy  of.    2. 

AppealfromLocal Court — Costs — ^Taxation 

[1907]  2  I.  R.  1093  ;  40  I.  L.  T.  R.  243 
See  Solicitor— Bill  of  Costs.     80. 

Appeal — Jurisdiction — Committal  for  con- 

tempt 46  I.  L.  T.  R.  254 

See  Contempt  of  Court.    1. 

Arrangement — Effect  on  solicitor's  charg- 

ing order  45  I.  L.  T.  R.  143 

See  Solicitor — Lien.    7. 

Arrangement — Failure  to  pay  instalment — 

Befusal  to  sign  composition  notes 
[1906]  2  I.  R.  452  ;   40  I.  L.  T.  R.  178 
See  Bankruptcy — Arrangement.    32. 

Assignee— Vesting  [1897]  1  I.  R.  520 

See  Bankruptcy — Preferential  Debt.     1. 

Chattels  comprised  in  bill  of  sale — Bank- 

ruptcy of  grantor  before  first  instalment 
became  payable — Goods  whether  in 
order  and  disposition  of  bankrupt 

[1912]  2  I.  R.  170 
See  Bankruptcy — Order  and  Disposition.   2. 

Contempt  [1894]  1  I.  R.  335 

See  Bankruptcy — Arrangement.    31. 

English    bankruptcy — ^Trustee — Title     of 

how  far  impeachable 

[1896]  1  I.  R.  442,  473 
See  Mortgage  (General).    53. 
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BANKRUPTCY— comiinuei. 
Equitable  mortgage — Judgment  for  mort- 
gage debt — Sale  under^.  fa. 

[18891  2  I.  R.  798 
See  Mortgage— Equitabe  Mortgage.     1. 

.  Hiring  agreement — Order  and  disposition 

[1908]  2  I.  R.  612  ;  42  I.  L.  T.  R.  262 
See  Bankruptcy— Order  and  Disposition.  8. 
— . —  Judgment  marked  and  regstered  (but  not 
filed)  under  warrant  of  attorney  to  con- 
fess judgment,  and  amount  levied  by 
fi.  /a.— Subsequent  bankruptcy — Ac- 
tion by  assignees  to  recover  goods. 

17  I.  C.  L.  R.  282,  266 
See  Warrant  of  Attorney.    2. 

Limitation  in  settlement 

[19051 1  I.  R.  261  ;  39  I.  L.  T.  R.  100 
See  Settlement — Construction.    15. 

Limitation     over     on — Settlement — Con- 

struction [19061 1  L  R.  482 

(Sec  Settlement — Construction.    41. 

Limitation  over  upon — Publican's  licence 

—Transfer  [1895]  2  I.  R.  104, 119 

See  Licensing  Acts — Licensing  Certificate.  73. 

Of  client  Solicitor— Costs  [19111 1 1.  R.  279 

See  Solicitor— Bill  of  Costs.    18. 

Of  execution  creditor — Fees  of  sheriff 

31  I.  L.  T.  R.  51 
See  Sheriff.     15. 

■ Of  husband — Wife's  settled  real  property 

—Loan  to  husband     [19021  2  L  R.  310 
See  Husband  and  Wife — Married  Women's 
Property  Acts.    4. 

• Preferential  claim — Crown  debt 

[19071  2  L  R.  559 
See  Crown  Debt.    1. 

■ Procedure — Charge  and  discharge 

[19111  2  I.  R.  199 
See  Solicitor— Bill  of  Costs.    118. 

■ ■  Proof  of  debt — Money  lender's  claim 

52  L  R.  T.  R.  126 
See  Money  Lender.    2. 

Protection    order    pending     motion     for 

judgment  52  I.  L.  T.  R.  22 

See  Practice — Judgment.    36. 

Sale  of  holding — Breach  of  statutory  con- 
dition-Fair  rent     [1908]  1  L  R.  104 
See  Land  Law  Acts — Fair  Rent.    72. 

Solicitor's  costs — Bankruptcy  of  client — 

Payment  into  Court      2  N.  \.  J.  R.  65 
See  Solicitor — Bill  of  Costs.    17. 

Summons — Reasonable  and  probable  cause 

16  I.  C.  L.  R.  507 
See  Malicious  Prosecution.    2. 

Town  Tenants  Act — Good    and  sufficient 

cause  46  I.  L.  T.  R.  241 

See  Town  Tenants  Act,  1906.     12. 

BANKRUPTCY— SALE    BY    THE    COURT— 
Discharge  of  purchaser   31 1.  L.  T.  R.  45 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    12. 
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48  I.  L.  T.  R.  223 


BARBED  WIRE. 

See  Nuisance.     1. 

Along  a  public  road  or  footpath — Nuisance- 

28  L  L.  T.  R.  8 
See  Highway.    9. 

Fence — Injury  to  horse 

2  N.  I.  J.  R.  169 
See  Nuisance.    2. 

BARONIAL   GUARANTEE. 

1. Guaranteeing   area — Arrears   due  to 

county  fund — Retrospective  rating — Estimate  for 
current  year — Irish  Tramways  Act,  1883  (46  <fc47 
Vict.,  c.  43),  ss,  6,  7 — Local  Government  (Ireland) 
Act,  1898  (61  dk  62  Vict,  c.  37),  ss.  47,  57,  80— 
Local  Government  (Ireland)  Act,  1900  (63  dk  64 
Vict,  c.  63),  s.  2 — Local  Government  (Adaptation 
.of  Enactments)  Order,  Art.  III. — Public  Bodies 
Order,  1904,  Articles  66,  69.]  A  county  council 
has  power  to  assess  an  area  which  is  liable  to  a 
baronial  guarantee  under  the  Tramways  (Ireland) 
Act,  1883,  for  an  amount,  to  be  estimated  and 
raised  as  poor  rate,  but  as  a  separate  item 
thereof,  sufficient  to  cover — (1)  a  debit  balance 
carried  forward  against  the  guaranteeing  area 
from  previous  years,  and  (2)  a  sum  estimated 
as  sufficient  to  meet  the  certificates  expected  to 
be  presented  during  the  current  financial  year ; 
as  well  as  the  sum  required  to  recoup  the  county 
funds  for  the  amount  of  the  certificates  actually 
presented  and  paid  in  the  current  financial  year. 
iJ.  (Tighe)  v.  Mayo  County  Council 

App.,  [19081  2  I.  R.  160  ;  42  I.  L.  T.  R.  3 

2.  Light  railway — Management  of  under- 
taking becoming  vested  in  committee  of  manage- 
ment— Guaranteed  dividends — To  whcm  payaile 
by  county  council — Tramways  and  PMic  Com- 
panies (Ireland)  Act,  1883  (46  <fc  47  Vict,  c.  43), 
*.  10.]  A  public  company,  incorporated  for  the 
purposes  (amongst  others)  of  promoting  a  light 
railway  and  obtaining  a  baronial  guarantee, 
obtained,  under  the  Tramways  and  Public 
Companies  (Ireland)  Act,  1883,  a  presentment 
from  the  Grand  Jury,  charging  certain  baronies 
with  payment  of  the  dividends  and  the  sums 
required  for  completing,  working,  and  main- 
taining the  undertaking,  which  presentment  was 
duly  confirmed  by  Order  in  Council,  as  provided 
by  the  Act.  The  guaranteeing  baronies  having 
been  obliged  to  pay  for  upwards  of  two  years 
moneys  for  maintaining  and  working  the  under- 
taking, an  Order  in  Council  was  made,  appointing 
a  committee  of  management  of  the  Grand  Jury 
(subsequently  represented  by  a  committee  of 
management  of  the  county  council),  for  the 
purpose  of  managing  the  undertaking : — Held, 
that  the  dividends  payable  by  the  guaranteeing 
baronies  did  not  become  payable  to  the  com- 
mittee of  management,  but  continued  to  be 
payable  to  the  directors  of  the  company.  B. 
(Foxall)  V.  County  Council  of  Cork 

K.  B.,  [1906]  2  I.  R.  282  ;  39  I.  L.  T.  R.  174; 
5  N.  I.  J.  R.  233 

Light  railway — ^Arbitrator's  certificate 

[18981  2  I.  R.  719  ;    [1899]  2  I.  R.  360 
See  Tramways  (Ireland)  Acts.    2. 
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BARONIAL  GUARANTEE -eowfjwtted, 
— • — ■  Light  railway — Working  expenses 

[1894]  2  I.  R.  115  ;  28  I.  L.  T.  184 
jSfce  Tramways  (Ireland)  Acts.    5. 

■  Railway — Grand  Jury — Guaranteed  divi- 
dend [1896]  2  I.  R.  661 
See  Railway — Baronial  Guarantee. 

Tramway — Arbitrator's  certificate 

[1894]  2  I.  R.  691,  716 
/See  Tramways  (Ireland)  Acts.    1. 

BARONIAL  HIGH  CONSTABLE— Temporary- 
Quo  warranto  30  I.  L.  T.  R.  74 
See  Quo  Warranto.    3. 

BARONY. 

Judgment  mortgage — Affidavit  of  owner- 
ship— Statement   of    barony — Barony 
divided  into  two  parts  under  County 
/  Treasurers  (Ireland)  Act,  1823 

[1915]  1  I.  R.  276 
See  Mortgage — Judgment  Mortgage.    3. 

Surplus  of  grand  jury  cess — Application 

of  [1894]  2  I.  R.  199 

iSfee  Grand  Jury — Cess.    1. 

BARRACKS — Quarters    occupied    by    married 
officers — Whether  occupied  as  dwelling- 
house  [1914]  2  I.  R.  432 
See  Parliament — Franchise.     174. 


BASE  FEE — Reversion  in  Crown  in  fee-farm 
grant  of  land  held  under  letters  patent 
33  I.  L.  T.  R.  73 
See  Land  Registry.    42. 

BATHING  PLACES.  40  1.  L.  T.  R.  287 

See  Local   Government — Bathing  Place. 

BATHS    AND    WASH-HOUSES. 

[1916]  2  I.  R.  77,  95 
See  Poor  Rate — Exemption.    16. 

BEER — Charge  on — Rights  to  receive 

[1918]  2  I.  R.  448 
See  Licence.    1. 

BEER  DEALER— Licensing  Acts— Valuation  of 
premises. — Provisional  valuation 

1  N.  L  J.  R.  66 
See  Licensing  Acts — Licensing  Certificate. 

75. 

BEER   RETAILER— Licence— Notice  of  appli- 
cation to  renew 

[1904]  2  I.  R.  190  ;  37  I.  L.  T.  R.  250  ; 
4  N.  I.  J.  R.  48 
iSee  Licensing  Acts- Certificate.    70. 
BEES — Injury    caused     by  —  Remoteness     of 
damage 

[1903]  2  I.  R.  573  ;  36  I.  L.  T.  R.  237 
See  Negligence.    4. 


BEGGING— Public   place— 10  &  11  Vict.  c.  84, 
s.  3  46  I.  L.  T.  R.  104 

See  Justices — Jurisdiction  (Petty  Sessions). 
132. 

BELFAST. 

Custom     of     port — Cargo     of     Bombay 

wheat — "  Hoisting  "    or   "  whipping  " 
[1907]  2  I.  R.  578,  602 
See  Custom  of  Port.     1. 
Custom  of  port — "  Hoisting  "  or   "  whip- 
ping "  [1908]  2  I.  R.  482 
See  Custom  of  Port    1. 

Municipal  rating  [1904]  2  I.  R.  374  ; 

38  I.  L.  T.  R.  108 
See  Local  Government — Rates.    7. 
Recorder  of — Jurisdiction — Local  Govern- 
ment Act,  1988,  ss.  5,  21 
[1901]  2  I.  R.  1  ;  34  I.  L.  T.  R.  71,  118 
See  Malicious  Injury.    44. 

Street — Flagging  and  paving 

[1904]  2  I.  R.  105 
See  Street. 

BELFAST  HARBOUR. 

Election  of  Commissioners — Qualification  of 
electors — Rated  occupier — Net  annual  value  of  not 
less  than  £20 — Aggregation  of  ratings  of  separate 
premises — Belfast  Harbour  Act,  1883  (46  <fc  47 
Vict,  c.  lix,  s.  8.]  One  of  the  qualifications 
required  by  section  8  of  the  Belfast  Harbour 
Act,  1883,  to  entitle  a  person  to  have  his  name 
placed  on  the  register  of  electors,  and  to  vote  at 
the  election  of  Belfast  Harbour  Commissioners, 
is  that  such  person  should  be  rated  as  occupier 
of  premises  within  the  Borough  of  Belfast  on  a 
net  annual  poor  law  valuation  of  not  less  than 
£20.  C.  was  rated  as  occupier  of  certain 
premises  within  the  Borough  of  Belfast  on  a 
net  annual  valuation  of  £19,  and  as  occupier 
of  certain  other  premises  in  that  borough  on  a 
net  annual  valuation  of  £6  10s.  : — Held,  that 
he  came  within  the  qualification.  R.  (Culbert) 
V.  Steen  K.  B.,  [1905]  2  I.  R.  574  ; 

39  I.  L.  T.  R.  119  ;  5  N.  I.  J.  R.  135 

BELFAST  LOCAL  ACT,  1845 

3  N.  I.  J.  R.  257 
See  Local  Government  Rates.    8. 

BELFAST  LOCAL  ACTS 

1.  Civil   Bill   Appeal — Belfast    Improve- 

m-ent  Act,  1878  (41  da  42  Vict.,  c.  clsxx),  s.  97— 
Belfast  Corporation  Act,  1911  (1  cfe  2  Oeo.  V., 
V.  cxc),  s.  102-^5  cfc  46  Vict,  c.  29,  s.  4.]  An 
appeal  does  not  lie  to  the  Judge  of  Assize  from 
an  order  of  the  Recorder  of  Belfast,  made  under 
section  97  of  the  Belfast  Improvement  Act,  1887, 
as  amended  by  section  102  of  the  Belfast 
Corporation  Act,  1911,  declaring  that  an  order 
of  the  council  of  the  County  Borough  of  Belfast, 
requiring  an  adjoining  owner  to  contribute 
towards  the  expense  of  completing  a  street,  is 
unjust  and  unfair.  Davidson  v.  Council  of 
Cmmty  Borough  of  Belfast 

K.  B.,  [1913]  2  I.  R.  87 
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BELFAST  LOCAL  ACTS— continued. 

2. Police  rate — General  purposes  rate- 
Exemption — Building  erected  and  used  for  public 
worship — Belfast  Improvement  Act,  1845  (8  dfc  9 
Vict.,  c.  cxlii),  BS.  348,  351 — County  Antrim  and 
Belfast  Borough  Act,  1865  (28  &  29  Vict.,  c. 
olxxxi'i),  as.  51, 53.]  In  order  that  property  should 
be  exempted  from  the  police  rate  leviable  under 
the  Belfast  Improvement  Act,  1845,  as  being 
a  "  building  erected  and  used  for  public  worship,' ' 
it  is  not  necessary  that  the  erection  and  user 
should  be  exclusively  for  such  purpose  ;  it  is 
sufficient  that  this  should  be  the  main  and  pria- 
cipal  purpose.  The  exemption  does  not  apply 
to  the  general  purposes  rate  leviable  under  the 
County  Antrim  and  Belfast  Borough  Act,  1865, 
By  the  Belfast  Improvement  Act,  1845,  the  Cor- 
poration of  Belfast  are  empowered  to  make  a 
rate,  known  as  the  police  rate,  upon  all  here- 
ditaments within  the  limits  of  the  Act ;  and  by 
the  County  Antrim  and  Belfast  Borough  Act, 
1865,  they  are  empowered  to  make  a  general 
purposes  rate  on  the  occupiers  of  all  rateable 
property  within  the  borough.  Section  351  of 
the  Act  of  1845  provides  that  no  person  is  to 
be  rated  in  respect  of  any  church,  chapel, 
meeting-house,  or  other  building  erected  and 
used  for  public  worship.  Section  53  of  the  Act 
of  1865  enacts  that  the  provisions  of  the  Act 
of  1845,  relating  to  the  making,  collecting,  or 
recovering  of  rates,  and  to  appeal  against  the 
same,  shall  extend  to  the  general  purposes  rate. 
The  Corporation  having  assessed  the  police  rate 
and  general  purposes  rate  upon  premises  in  the 
City  of  Belfast  known  as  the  Grosvenor  Hall, 
the  owners  and  occupiers  of  the  Hall  appealed 
to  the  Recorder  of  Belfast.  It  appeared  that 
the  Hall  was  built  with  the  primary  object  of 
providing  a  large  audience-chamber  for  religious 
services,  and  that  such  services  continued  the 
main  object ;  and  the  Recorder  found  that  the 
premises  constituted  in  all  essential  respects  a 
Methodist  Church,  unless  some  of  the  facts 
hereafter  mentioned  deprived  them  of  that 
character.  They  were  licensed  for  the  celebra- 
tion of  marriages  ;  and  marriages  were  celebrated 
therein,  and  Baptism  and  Communion  ad- 
ministered. There  was  a  regular  Church  mem- 
bership of  700  to  800  persons,  and  two  stated 
clergymen.  Public  religious  services  were  held 
twice  or  three  times  every  Sunday.  In  addition 
to  religious  services,  concerts  and  cinematograph 
exhibitions  were  held  on  the  premises  about 
twenty-five  nights  in  each  year,  and  literary 
and  scientific  lectures  about  thirty  nights,  a 
small  charge  for  admission  being  made  to  defray 
expenses.  The  premises  were  licensed  under 
section  51  of  the  Public  Health  Amendment 
Act,  1890.  The  Recorder  held  that  the  premises 
were  exempt  from  both  police  rate  and  general 
purposes  rate  : — Held,  that  there  was  evidence 
on  which  the  Recorder  could  find,  and  that  he 
rightly  found,  that  the  premises  were  erected 
and  used  for  public  worship,  and  were  therefore 
exempt  from  the  police  rate.  But  held,  following 
and  applying  Cunningham  v.  Belfast  Corporation 
and  M'Causland  v.  Belfast  Corporation  ([1913] 


BELFAST  LOCAL  ACTS —continued. 
2  I.  R.  450,  note),  that  the  exemption  in  section 
351  of  the  Act  of  1845  did  not  apply  to  the 
general  purposes  rate  imposed  by  the  Act  of 
1865,  and  that  the  premises  were  liable  to  this 
rate.  The  King  (Belfast  Corporation)  v.  The 
Recorder  of  Belfast  K.  B.,  [1913]  2  I.  R.  439 
And  see  Cunningham  v.  Belfast  Ccrporafion 
and  M'Causland  v.  Same  in  note. 

BELFAST  WATER  RATE.     36  I.  L.  T.  R.  86  ; 

2  N.  I.  J.  R.  17S 
See  Local  Government — Rates.    35. 

BENEFICIAL  INTEREST— Bequest  to  wife  for 
benefit  of  children 
[1913]  1  I.  R.  21,  390  ;  47  I.  L.  T.  R.  137 
See  Will— Absolute  Gift.    6. 

BENEFICIAL  OWNER. 

Effect  of  conveyance  by  person  as 

33  I.  L.  T.  R.  182 
See  Mortgage — Judgment  Mortgage.    10. 

Mortgage    by    mortgagor    as — Notice   by 

mortgagee    of    prior    incumbrances — 
Marshalling  [1914]  1  I.  R.  180,  285 

See  Mortgage — General.    5. 
See  Marshalling.     8. 

BENEFIT  SOCIETY. 

Unregistered  friendly  society— ^cfion  for  dis- 
solution— Unexpended  funds — Charity — Cy-pres— 
Bona  vacantia — Resulting  trust.']  A  society  was 
established  by  a  canal  company  for  the  benefit 
of  its  boatmen  and  workmen.  Each  member 
contributed  a  weekly  sum,  which  was  supple- 
mented by  a  weekly  contribution  from  the 
company.  The  society  was  not  registered.  The 
management  of  the  society  was  entrusted  to  a 
committee,  which  consisted  of  three  elected 
members  and  three  officials  of  the  company. 
This  committee  was  given  the  regulation  of  the 
affairs  of  the  society,  and  the  power  to  frame 
or  amend  the  rules  when  requisite.  The  con- 
tributions to  the  funds  were  lodged  to  the 
credit  of  the  Society,  and  the  company  was 
trustee  for  it.  The  fund  of  the  society  was 
applied,  pursuant  to  the  rules,  in  payment  of 
sick  and  mortality  benefits  to  members  and  their 
families.  When  the  National  Insurance  Act, 
1911,  came  into  force,  it  was  found  impossible 
to  carry  on  the  business  of  the  society,  and  it 
was  resolved  to  wind  it  up,  and  an  action  for 
that  purpose  was  brought  on  behalf  of  the 
members  against  the  committee  and  the  com- 
pany, the  Attorney-General  being  afterwards 
made  a  party.  The  unexpended  funds  amounted 
to  £1,170  : — Held — (1)  that  the  society  was  not 
a  charity  to  which  the  doctrine  of  cy-pres  could 
be  applied,  neither  was  the  Crown  entitled  to 
the  funds  as  bona  vacantia  ;  (2)  that  the  con- 
tributions of  the  company  were  absolute  gifts 
to  the  society,  and  that  there  was  no  resulting 
trust  in  favour  of  the  company  ;  and  (3)  that 
the  funds  were  the  property  of  the  society,  and 
were  divisible  amongst  the  existing  members  at 
the  time  when  the  business  of  the  society  ceased 
to  be  carried  on,  in  proportion  to  the  amounts 
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BENEFIT  SOCWn— continued. 
contributed  by  them.  Cunnack  v.  Edwards 
([1896]  2  Ch.  679)  distinguished.  In  re  Printers' 
and  Transferrers'  Amalgamated  Trade  Protection 
Society  ([1899]  2  Ch.  184)  considered.  In  re 
The  Trusts  of  the  Grand  Canal  Boatmen  and 
Workmen's  Benefit  Society  Funds  ;  Tierney  y. 
Tough  M.  R.,  [1914]  1 1.  R.  142 


BEQUEST. 

See  under  Charlty- 

BEQUEST  FOR  MASSES. 
See  Charity— Gift  to. 


-Gift  to,  and  Will. 


14. 


BETTING. 

See  Gaming  and  Wagering. 

Keeping  open  office  for  receiving  bets 

37  I.  L.  T.  R.  177 
See  Gaming  and  Wagering.    7. 

Place  used  for — Public  thoroughfare 

34  I.  L.  T.  R.  127 
See  Gaming  and  Wagering.    9. 

Using  premises  for 

[1911]  2  I.  R.  216  ;  45  I.  L.  T.  R.  77 
See  Gaming  and  Wagering.    3. 

BETTING  HOUSE. 

Automatic  machine         [1917]  2  I.  R.  387 

See  Gaming  and  Wagering.    2. 

User  of  premises  as  [1908]  2  I.  R.  411 

See  Gaming  and  Wagering.    4. 

BIAS. 

Justices — Acquittal — Order — Voidable,  not  void 
— Certiorari — Nemo  debet  bis  vexari,  d;c.]  An 
order  of  acquittal  made  by  a  Chairman  and 
Justices  of  Quarter  Sessions  (assuming  one  of  the 
Justices  to  have  been  biassed)  cannot  be  quashed 
on  certiorari.  The  order  of  a  biassed  tribunal 
is  voidable  only,  not  void.  B.  {Hastings) 
V.  Chairman  and  Justices  of  Oalway 

K.  B.,  [1906]  2  I.  R.  499 

[1918]  2  I.  R.  116 

Jurisdiction  (Petty  Sessions). 


See  Justices- 
2. 
Adjudicating  Justice 


Certiorari — Waiver 

40  I.  L.  T.  R.  121 

Jurisdiction— DisqualiQca- 


See    Justices 
tion.    17. 

■  Adjudicating  Justice — Certiorari — Waiver 
[1895]  2  I.  R.  603 
See  Justices— Jurisdiction  (Petty  Sessions). 
19. 
Disqualification  of  justice  of  peace 

[1913]  2  I.  R.  342,  377,  410 
See  Justices — Disqualification.    5,  6,  8. 

3  N.  I.  J.  fi.  259 
See  Justices— Disqualification.    3. 
Evidence  of  49  I.  L.  T.  R.  56 

See  Justices— Disqualification.    18. 
Juror — New  trial 

[1910]  2  I.  R.  42,  66, 69; 
42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice— New  Trial.    17. 
Jury — Miscarriage  44  I.  L.  T.  R.  185 

See  Practice— New  Trial.    7. 


BIAS — continued . 

Justices  46  I.  L.  T.  R.  35 

See  Justices — Disqualification.    10. 

Justices  [1908]  2  I.  R.  285 

See  Local  Government— Roads.    18. 

Justices  [1909]  2  I.  R.  763  ', 

43  I.  L.  T.  R.  262 
See  Justices— Disqualification.    4. 

Justices  37  I.  L.  T.  R.  55  ; 

3  N.  I.  J.  R.  177,  365 
See  Licensing  Acts — Licensing  Certificate. 
6. 

37  I.  L.  T.  R.  202  ;  3  N.  I.  J.  R.  354 

See  Licensing  Acts — Licensing  Certificate. 
7. 

Justices  [1901]  2  I.  R.  548 

See  Justices — Quarter  Sessions.    12. 
.Justices  [1910]  2  I.  R.  271,  658 ,; 

44  I.  L.  T.  R.  216 
See  Justices — Disqualification.    2,  14. 

Magistrate  canvassed       45  I.  L.  T.  R.  215 

See  Licensing  Acts — Licensing  Certificate. 
37. 

•  Membership  of   temperance    association — 

Licensing  application 

[1904]  2  I.  R.  75  ;  37  I.  L.  T.  R.  202 
See  Justices — Disqualification.     12. 
— —  Slight  pecuniary  interest    2  N.  I.  J.  R.  175 
See  Justices— Disqualification.    15. 

BICYCLE — Sale  of — Express  or  implied  guarantee 
[1901]  2  I.  R.  189,  615  ;  1  N.  I.  J.  R.  217 
See  Sale  of  Goods.    2. 

BIDDINGS — Re-opening — Sale    by    Court — ^De- 
preciatory conditions  of  sale 

[1915]  1  I.  R.  29 
See  Mortgage — Judgment  Mortgage.    14. 

BIGAMY. 

See  Criminal  Law — ^General.    1. 

Protestant  holding  himself  out  as  Roman 

Catholic  17  I.  C.  L.  R.  289 

See  Criminal  Law — General.    1. 

BILLIARD-ROOM. 

Keeping  for  purpose  of  profit — Carrying  on 

business  with  in  s.  2  of  Intoxicating 
Liquors  (Ireland)  Act,  1906 

[1914]  2  I.  R.  74,  note 
See  Licensing  Acts — Offences.    8. 

Structural  separation  from  licensed  pre- 

mises [1915]  2  I.  R.  250 

See  Licensing  Acts — Offences.    51. 

BILL  OF  COSTS. 

See  Cases  under  Solicitor — Bill  of  Costs. 

BILL    OF    EXCEPTIONS— Finality   of,    as    to 
objections  made  at  the  trial 

17  I.  C.  L.  R.  792 
See  Evidence.    6. 

BILL  OF  EXCHANGE. 

1.  Agency.]   An  acceptance  in  the  words. 

"For  Richardson  &  Son,  Thomas  Popple"  is  not 
equivalent,  according  to  the  Law  Merchant,  to 
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BILL  OF  EXCHANGE— comii retted, 
the  form  ''  Per  proo.  Richardson  &  Son,  Thomas 
Popple."  The  former  expression  does  not,  like 
"the  latter,  import  a  special  and  limited  authority 
to  do  a  specific  act ;  nor  does  it  put  the  drawe  r 
of  a  bill  accepted  in  that  form  upon  discovery, 
whether  the  agent  has  exceeded  his  authority. 
Acceptance  in  the  form  "  For  Richardson  & 
Son,  Thomas  Popple,"  is  to  be  governed  by  the 
general  rule  of  law  applicable  to  principal  and 
agent.  Therefore  the  course  of  dealing  by  the 
agent  acting  for  his  principal  with  third  parties, 
is  evidence  to  go  to  a  jury  towards  determining 
the  extent  of  the  agent's  authority.  It  is  not 
necessary  to  serve  notice  of  motion  for  liberty 
to  appeal.  O'Reilly  v.  Richardson  and  another 
E.,  [1865]  17  I.  C.  L.  R.  74 

2.  Cheque — "  Fictitious  omon-existing '' 

Payee — Intention  of  drawer — Bills  of  Exchange 
Act,  1882  (45  <fc  46  Vict,  c.  61),  s.  7  (3).]  On 
the  strength  of  what  subsequently  proved  to 
be  a  forged  promissory  note,  the  plaintiffs  sent 
by  post  a  crossed  cheque  drawn  by  them  in 
favour  of  M.  or  order  for  the  amount  of  the 
advance.  P.  intercepted  the  cheque  and  brought 
it  to  the  D.  branch  of  the  defendant  bank,  and, 
having  endorsed  it  first  as  M.  and  next  as  P., 
received  payment  of  the  amount  of  the  cheque. 
In  an  action  by  the  plaintiffs  against  the  defen- 
dant bank  to  recover  the  amount  of  the  cheque 
as  money  had  and  received  by  them  to  and  for 
the  use  of  the  plaintiffs  : — Held,  that  the  payee 
was  not  a  "  fictitious  or  non-existing  person  " 
within  the  meaning  of  section  7  (3)  of  the  Bills 
of  Exchange  Act,  1882  :  that  therefore  the 
cheque  could  not  be  treated  as  payable  to 
bearer ;  and  that  the  plaintiffs  were  entitled 
to  judgment.  Vinden  v.  Hughes  ([1905]  1  K.*B. 
795),  and  North  and  South  Wales  Bank,  Ltd.,  v. 
Macbeth  ([1908]  1  K.  B.  13  ;  [1908]  A.  C.  137), 
followed  and  applied.  Town  and  County 
Advance  Co.,  Ltd.,  v.  Provincial  Bank  of  Ireland, 
Ltd.  K.  B.,  [1917]  2  I.  R.  421 

3. Final    judgment — Money    lending — 

Absence  of  days  of  grace — Excessive  rate  of  interest 
— Remitting.']  The  plaintiff,  a  money  lender, 
advanced  £30  to  T.  on  a  promissory  note  for 
£40,  payable  in  three  months.  The  note  was 
renewed  twice  for  two  periods  of  three  months, 
on  payment  by  T.  of  £10  interest  at  each 
renewal.  Before  the  note  became  finally  due 
the  money  lender  wrote  to  T.,  stating  when  the 
note  would  become  due,  and  saying  that  not  a 
day's  grace  would  be  allowed  for  payment. 
The  note  was  not  met,  and  the  plaintiff  moved 
for  final  judgment  for  £40,  with  interest  at 
5  per  cent.  There  was  also  an  application  by 
the  defendant,  who  had  lodged  £12  in  Court 
to  have  the  case  remitted : — Held  (Holmes, 
L.J.,  dissenting),  that  having  regard  to  the 
amount  of  interest  claimed,  amounting  to  £133 
per  cent,  on  the  original  loan  of  £30,  the  state- 
ment of  the  plaintiff  that  the  defendant  was  not 
■entitled  to  a  customary  day's  grace  for  payment, 
and  the  particular  circumstances  of  the  case,  it 
"was  not  reasonable  to  allow  the  case  to  be 
disposed  of  by  summary  jurisdiction,  and  that 


BILL  OF  EXCHANGE— co»(4»ttcd. 
the  defendant  was  entitled  to  have  the  oasa 
remitted    to    the    County    Court.     Gordon    v. 
Townsend  App.,  33  I.  L.  T.  R.  109 

4.  _ — •  Loan — .Concealment  of  identity  of 
lender — Borrower's  right  to  repudiate.']  O'K. 
borrowed  £135  from  a  money  lender  whose  real 
name  was  L.,  but  who  on  the  occasion  of  the 
loan  described  himself  as  carrying  on  business 
as  C.  O'K.  passed  his  promissory  note,  payable 
to  C.  for  £200,  whereof  £65  represented  interest 
on  the  loan.  The  loan  was  repayable  by  four 
instalments  of  £50  each,  with  the  condition  that 
upon  de|ault  in  payment  of  any  one  instalment 
the  entire  balance  then  due  on  foot  of  the  note 
was  to  become  payable  at  once.  O'K.  made 
default  in  payment  of  the  third  instalment, 
whereupon  an  action  was  brought  against  him 
by  L.,  trading  as  C,  for  £100,  being  the  amount 
of  the  two  remaining  instalments.  Upon  motion 
for  final  judgment,  it  appeared  that  O'K.  must 
have  been  aware  that  G.  was  trading  under  a 
fictitious  name,  although  he  swore  that  he  did 
not  know  that  the  real  lender  was  L.  He 
further  swore  that  he  would  not  have  borrowed 
the  money  if  he  had  known  that  the  real  lender 
was  L.,  whom  he  knew  to  be  an  exacting  money 
lender : — Held,  that  O'K.  should  be  at  liberty 
to  defend  the  action  on  the  terms  of  lodging  in 
Court  within  a  week  the  balance  due  of  the 
principal  sum  advanced,  with  interest  at  5  per 
cent.,  to  abide  the  further  order  of  the  Court, 
the  costs  of  both  parties  in  that  event  to  be 
costs  in  the  cause,  but  in  default  of  so  doing 
the  plaintiff  should  have  judgment  with  costs. 
Gordon  v.  Street  ([1899]  2  Q.  B.  641)  followed. 
Levin  v.  O'Keeffe 

Q.  B.,  App.,  [1900]  2  I.  R.  628,  631  ; 
2  N.  I.  J.  R.  259 

5.  Lost  bill — ■Indemnity.']    In  au  action 

for  the  balance  due  on  foot  of  a  bill  of  exchange 
which  was  lost,  the  plaintiff  having  offered  to 
give  the  defendant  an  indemnity  for  the  full 
amount  of  the  bill,  and  the  defendant  having 
refused  to  accept  same  : — Held,  that  the  plaintiff 
was  entitled,  upon  giving  such  indemnity,  to  an 
order  under  s.  70  of  the  Bills  of  Exchange  Act, 
1882,  precluding  the  defendant  from  setting  up 
the  defence  of  a  lost  bill.     Parker  v.  Fyfe 

Gibson,  J.,  1  N.  I.  J.  R.  119 

6.  Lost  note — Indemnity.]    On  an  action 

to  recover  £3  on  foot  of  a  promissory  note, 
which  plaintiff  had  lost,  being  overdue  at  the 
time  : — Held,  that  by  section  90  of  the  19  &  20 
Vict.,  c.  102,  an  indemnity  was  required  to 
guard  against  the  possibility  of  the  lost  note 
having  been  endorsed  over  for  value,  and  that 
this  was  not  impliedly  repealed,  as  otherwise  the 
plaintiff  had  no  locus  standi,  and  indemnity 
ordered  to  be  given.     Connell  v.  Mulcahy 

Co.  Ct.,  31  I.  L.  T.  404 

7.    Lost     note — Indemnity — Costs     of 

motion.]  In  an  action  against  the  defendant  as 
maker  of  a  promissory  note,  which  promissory 
note  had  been  lost,  the  Court,  on  a  motion  by 
the  plaintiff,  made  an  order  that  the  defendant 
be  restrained  from  setting  up  the  loss  of  the  note 
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BILL  OF  EXCHANGE— co»«m«e(i, 
as  a  defence  to  the  action  on  the  plaintiff  giving 
the  defendant  a  bond  of  indemnity  to  the 
satisfaction  of  the  Master  against  any  claim 
by  any  other  person  on  foot  of  the  said  note, 
and  the  Court  made  the  costs  of  both  parties 
costs  in  the  cause.     Mills  v.  Makins 

K.  B.,  42  I.  L.  T.  R.  270 

8.  Non-acceptance.]    It  is  not  necessary 

in  an  action  against  the  drawer  of  a  bill  for  non- 
acceptance  to  aver  the  delivery  of  the  bill  to 
the  plaintiff.  In  an  action  for  the  non-accept- 
ance of  a  foreign  bill,  where  the  bills  have  been 
drawn  in  sets  of  three,  it  is  not  necessary  to  aver 
either  the  non-acceptance  or  non-payment  of  the 
second  and  third  bills.  It  is  no  ground  of 
demurrer  to  an  action  under  the  Summary 
Procedure  on  BiUs  of  Exchange  (Ireland)  Act, 
1861,  that  the  plaint  does  not  aver  that  the 
cause  of  action  arose  within  six  months  before 
action  brought.     Devereux  v.  Morrissey 

C.  P.,  [1865]  17  I.  C.  L.  R.  785 

9. Signature    on    blatk    bill — Implied 

authority  to  bank  from  signature — Principal  and 
surety.']  Where  a  person  writes  his  name  across 
the  stamped  side  of  a  blank  bill  form,  it  is 
authority  to  fill  it  up  in  such  a  way  as  to  make 
the  person  so  signing  it  an  acceptor  ;  but  where 
the  name  is  written  across  the  back  or  unstamped 
side  of  such  a  blank  bill  form,  it  is  authority  to 
fill  it  up  in  such  a  way  only  as  to  make  the 
person  so  signing  it  liable  as  an  indorser  or  surety. 
The  Belfast  Banking  Co.,  Ltd.,  v.  Keown 

Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  95 

Accepted  in   blank — Defence   of   fraud — 

Final  judgment        37  I.  L.  T.  R.  154  ; 
3  N.  I.  J.  R.  307 
See  Practice — Judgment.    21. 

Consideration  31  I.  L.  T.  345 

See  Vendor  and  Purchaser— Contract.    3. 
Entries  on  back — Interest — Offers  of  pay- 
ment 2  N.  I.  J.  R.  237 
See    Limitations,    Statute    of — Personal 
Action.    7. 
— —  Loan  fund  society 

See  cases  under  Loan  Fund  Society. 
— ■ —  Motion  for  final  judgment — Non-averment 
in  writ,  of  presentation 

32  I.  L.  T.  R.  101 
See   Practice — Writ— Specially  Indorsed. 
28. 

■ Principal   and   surety — Arrangement    by 

principal  debtor 

[1897]  3  I.  R.  92,  107  ;  30  I.  L.  T.  R.  53 
See  Bankruptcy— Arrangement.    3. 

Principal  and  surety — Discharge  of  debt — 

Acceptance  of  surety  as  sole  debtor 
[1901]  2  I.  R.  269  ;  35  I.  L.  T.  R.  22  ; 
1  N.  I.  J.  R.  21 
See  Principal  and  Surety — Liability.    4. 

■ Securities  for — Double  insolvency 

See  Company — Winding-up.    6,  15. 

Third  party  —  Indemnity  —  Dishonour  — 

Special  indorsement  of  writ 

29  I.  L.  T.  R.  101 
See  Practice — ^Third  Party— Procedure.  5. 


BILL  OF  SALE. 

1.  Formalities — Bankruptcy  of  assignor 

— Consideration  of  bill  of  sale — Bills  of  Sale 
Act,  1883,  s.  8.]  Where  a  bill  of  sale  stated 
that  the  consideration  was  "  now  paid,"  and 
the  parties  admitted  that  the  money  had  been 
paid  some  months  before  the  bill  was  executed  — • 
Held,  that  the  consideration  was  not  truly 
stated,  and  that  the  bill  of  sale  was  void.  In 
re  George  O'Kelly,  a  Bankrupt 

Bankcy.,  29  I.  L.  T.  R.  148 

2.  Formalities — Residence   of  grantor — 

Misdescription  of  townland.]  A  farmer  executed 
a  bill  of  sale  in  which  his  residence  was  ia- 
accurately  described  as"  Ballycarton,  Limavady 
Co.  Derry."  The  same  description  of  his  address 
was  given  in  the  affidavit  filed  on  the  registra- 
tion of  the  bill  of  sale,  the  mistake  being  due 
to  a  slip  on  the  part  of  a  solicitor's  clerk.  In 
reality  his  farm  was  in  the  adjacent  townland 
of  Ballymaglin,  and  about  a  hundred  yards- 
from  the  boundary  line  between  the  two  town 
lands.  There  was  no  other  farmer  of  the  same 
name  in  either  of  the  townlands  or  anywhere 
in  the  immediate  neighbourhood  : — Held,  that 
the  bill  of  sale  was  invalid  by  reason  of  the 
inaccuracy    Jackson  v.  Eaton 

K.  B.,  39  I.  L.  T.  R  41  ;  5  N.  I.  J.  R.  38 

3. Registration — Company — Non-renewal 

of  registration — Bills  of  Sale  (Ireland)  Act,  1879" 
(42  &  43  Vict.,  c.  50,  ss.  8,  U)—BilU  of  Sale 
(Ireland)  Act,  1872,  Amendment  Act,  1883  (46. 
Vict.,  c.  7,  s.  17) — Description  of  chattels  by 
reference  to  schedule.]  A  hotel  company  (limited)' 
executed  a  bill  of  sale  in  the  year  1873  to  credi- 
tors, who  were  also  mortgagees  of  the  hotel 
premises,  of  all  the  furniture  and  effects  "  which 
now  are  or  hereafter  shall  be  in  the  hotel,  and- 
which  effects  now  on  the  premises  are  set  forth 
in  the  schedule  hereto."  By  mistake  certain 
effects  then  upon  the  premises  were  omitted 
from  the  schedule.  The  bill  of  sale  was  regis- 
tered, but  was  not  re-registered  after  the  passing 
of  the  Bills  of  Sale  (Ireland)  Act,  1879,  pursuant- 
to  the  provisions  thereof.  In  the  year  1894, 
an  order  having  been  made  to  wind  up  the 
Company,  the  hotel  premises  and  the  furniture 
and  effects  therein  were  sold,  and  a  portion  of 
the  purchase-money  set  apart  as  the  value  of 
the  furniture,  which  consisted  partly  of  the- 
furniture  in  the  hotel  at  the  date  of  the  bill 
of  sale,  and  partly  of  furniture  subsequently 
purchased.  A  summons  was  taken  out  by  the 
liquidator  to  obtain  the  opinion  of  the  Court : — 
(1)  Whether  the  bill  of  sale  was  valid  though 
not  re-registered  and  (2)  What  property  passed 
under  it  - — Held — (1)  that  the  bill  of  sale  being 
a  security  given  by  a  limited  company  was  not 
within  the  Bills  of  Sales  Acts  ;  and  (2)  that  it 
gassed  all  the  furniture  in  the  hotel,  and  not 
merely  that  which  was  described  in  the  schedule. 
In  re  Boyal  Marine  Hotel  Company,  Kingstown 
(Limited)  M.  R.,  [1895]  1  I.  R.  368 

Bankruptcy  of  grantor — Reputed  owner- 
ship of  goods  [1913]  2  I.  R.  4«7 
See  Bankruptcy— Order  and  Disposition.  3- 
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BILL  OF  SAL"E— continued. 

Delivery  warrant     [1912]  1  I.  R.  349,  361 

See  Company — ^Debentures.    9. 

Delivery     warrant — ^Company — Registra- 

tion [1914]  1  L  R.  389 

See  Company — Debentures.    10. 

■  Insurance — Guarantee     35  I.  L.  T.  R.  100 

See  Insurance,  Policy  of.    3. 

Interpleader — Opportunity    of     examina- 

tion 16  I.  C.  L.  R.  App.  V. 

See  Practice — Interpleader.    3. 

Mortgage— Fixtures         [1898]  2. 1.  R  501 

jS'ee  Mortgage  (General).     18. 
Payment  by  instalments — Bankruptcy  be- 
fore default — Reputed  ownership 

[1899]  2  I.  R.  206 
See  Bankruptcy — Order  and  Disposition. 
5. 

Property  in  goods  [1894]  1  I.  R.  240,  255; 

[1895]  1 1.  R.  308  ;  28  I.  L.  T.  R.  45 
See  Bankruptcy — Order  and  Disposition. 
7. 

Registration  3  N.  I.  J.  R.  340 

See  Practice — Trial.    8. 


BILLS  OF  EXCHANGE  ACT. 
See  Promissory  Note. 


[1910]  2  I.  R.  688 


B  LANKS — In  deed — Fraud  in  filling  up 

[1907]  1  I.  R.  339 
See  Fraud.    4. 

BLASTING  OPERATIONS— Stones  for  labourers' 
cottages 

[1911]  1  I.  R.  1  ;  45  I.  L.  T.  R.  133 
jSee  Labourers  (Ireland)  Acts.     11. 

BLIND   CHILD. 

Maintenance  by  guardians  In  institution  for 
blind — Destitute— Poor  law — Liability  oj  parent — 
1*2  Vict.,  c.  56,  sa.  53,  54—6  cfe  7  Vict.,  c.  92, 
.s.  14.]  A  blind  boy,  eleven  years  of  age,  was, 
with  the  consent  of  his  father,  sent  by  the 
guardians  of  a  union,  as  a  destitute  poor  blind 
child,  to  an  approved  institution  for  the  blind, 
and  maintained  there  for  three  years,  the  ex- 
penses of  such  maintenance  being  paid  by  the 
guardians  out  of  the  rates,  under  the  provisions 
of  section  14  of  6  &  7  Vict.,  o.  92  -.—Held,  that 
the  sums  so  expended  were  recoverable  by  the 
guardians  from  the  father.  Quardiana  of  Bally- 
castle  Union  v.  j)f '  Caughan 

K.  B.,  [1905]  2  I.  R.  585  ;  39  I.  L.  T.  R.  92  ; 
5  N.  I.  J.  R.  123 

BOARDING  OUT— Pauper  child— LiabiUty  for 
maintenance  of  28  I.  L.  T.  R.  113 

Bee  Poor  Law — Boarding  Out. 

BOARD  OF  PUBLIC  WORKS. 

Advance   for  improvements — Interest  in 

land 

[1894]  2  I.  R.  193  ;  [1896]  2  I.  R.  29  ; 
28  I.  L.  T.  R.  52  ;  30  I.  L.  T,  R.  38 
See  Landlord  and  Tenant — ^Landlord  and 
Tenant  Act,  1870.    6. 


BOARD  OF  PUBLIC  ViQWiS— continued. 

■ By-law— i7ttra  vires        [1909]  2  I.  R.  718 

See  By-Law.    1. 

Charge — Proceeds  of  sale  insufficient  to 

meet — Bonus 

[1906  1  I.  R.  661 ;    [1907]  1 1.  R.  148  ; 
40  I.  L.  T.  R.  231  ;  41 1.  L.  T.  R.  30 
See  Land  Purchase  Acts — Bonus.    22. 
See  References  under  Commissioners  of 

Public  Works. 

BOARD  OF  TRADE — Order  prohibiting  removal 
of  shingle — Right  of  owner  of  foreshore 
— Jurisdiction  of  Justices 

[1914]  2  I.  R.  125 
See  Justices — Jurisdiction  (Petty  Sessions). 
88. 

BOARD  OF  WORKS. 

47  I.  L.  T.  242 

See  Drainage  and  Improvement  Code.    1. 

Loan — Statute  of  Limitations 

[1914]  1 1.  R.  124 
See    Limitations,    Statute    of — Personal 
Action.    14. 

Loan — Statute  of  Limitations 

[1913]  1  I.  R.  455  ;  47  I.  L.  T.  R.  232 
See    Limitations,    Statute    of— Personal 
Action.    27. 

Negligence — -Liability — Duty  imposed  by 

Statute  1  N.  I.  J.  R.  255 

See  Negligence.    5. 

BOAT. 

■  By-law  requiring  licence — Harbour  com- 
missioners— Ultra  virea 

[1984]  2 1.  R.  384 
See  Harbour.    1. 

Plying  for  hire  outside   urban  district — 

By-laws  4  N.  I.  J.  R.  91 

See  Local  Government — By-laws. 

Unlicensed  pleasure  boat  plying  for  hire 

44  I.  L.  T.  R.  265 
See  Public  Health  Acts.    45. 

Cutting  away  47  I.  L.  T.  231 

See  Turbary.    5. 

Trespass  by  owner  of  soil — ^Damage  to  cut 

turf  [1913]  2  I.  R.  119  ; 

47  I.  L.  T.  R.  15 
See  Turbary.    11. 

BONA  FIDE  OCCUPATION. 

Agistment — ^Fair  rent 

[1909]  1 1.  R.  223  ;  43  I.  L.  T.  R.  208 
jS'ee  Agistment. 

Division  of  holding  under  Land  Law  (Ir.) 

Act,  1896,  s.  5  (2)       [1899]  2  I.  R.  99 
See  Land  Law  Acts — Separation  of  Holding. 
3. 

Joint  tenants   or  tenants  in   common — 

Subletting  by  one    [1902]  1  I.  R.  410  ; 
35  I.  L.  T.  R.  229 
See  Land  Law  Acts — Subletting.    6. 

Occupation  by  middleman 

[1894]  2  I.  R.  41  ;  28  I.  L.  T,  R.  12 
See  Land  Law  Acts — Subletting.    19. 
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BONA  FIDE  OCCUPATION— comfmwed 

Redemption  of  Rent  Act 

[1898]  2  I.  R.  14,7, 153  ;  81  I.  L.  T.  R.  59 
See  Land  Law  Acts — Redemption  of  Rent 
(Ireland)  Act,  1891.    3. 

Subletting — Crucial  date   at   which   bona 

fide  occupation  must  exist — Redemp- 
tion of  Rent  Act,  1891 
35  I.  L.  T.  R.  119  ;  [1903]  1 1.  R.  58  ; 
36  I.  L.  T.  R.  166 
■See  Land  Law  Acts — Redemption  of  Rent 
(Ireland)  Act,  1891.    2. 

Subletting  in  breach  of  covenant — Land 

Law  (Ireland)  Act,  1896,  s.  7  (1),  (6) 
[1899]  2  I.  R.  299 
See  Land  Law  Acts — Subletting.    10. 

Subletting  to  labourer    [1894]  2  I.  R.  573  ; 

28  I.  L.  T.  R.  87 
See  Land  Law  Acts — Subletting.    21. 

Subletting— Triviality  [1894]  2  I.  R.  637  ; 

28  I.  L.  T.  R.  101 
See  Land  Law  Acts— Subletting.    22. 

Tenancy  created  for  purposes  of  sale 

ri905]  1  I.  R.  363  ;  39  I.  L.  T.  R.  70  ; 

5  N.  I.  J.  R.  136 

See  Land  Purchase  Acts — Advance.    31. 

Ulster  tenant  right 

[1905]  1 LR.  288, 607  ;39LL.T.R.  184, 266 
See  Landlord  and  Tenant — Ulster  Custom. 

7. 

BONA  FIDE  PURCHASE— Estate  duty— Mar- 
riage settlement  [1904]  2  I.  R.  621 
See  Revenue — Estate  Duty.    5. 
BONA  FIDE  TENANT— Compulsory  purchase- 
Consent — Waiver 
[1908]  1 1.  R.  423, 434 ;  42 1.  L.  T.  R.  128, 166 
See  Land  Purchase  Acts— Evicted  Tenant. 
I. 

BONA  FIDE  TRAVELLER. 

Licensing  Acts  33  I.  L.  T.  R.  170 

See  Licensing  Acts — Offences.    3. 

Nearest  public  thoroughfare 

34  I.  L.  T.  R.  161 
See  Licensing  Acts — Offences.    4. 

Purpose    of    journey — ^Licensing    Acts- 

Public   thoroughfare — ^Navigable    arm 
of  the  sea  [1896]  2  I.  R.  404 
See  Licensing  Acts — Offences.    5. 
•  Sale  to,  of  commodities  other  than  intoxi- 
cating liquors  during  prohibited  hours 
[1915]  2  I.  R.  338 
See  Licensing  Acts— Offences.    10. 
BONA    VACANTIA— Benefit    society— Dissolu- 
tion— ^Unexpended  funds 

[1914]  1  I.  B.  142 
See  Benefit  Society. 

BOND. 

1. Interest — Penalty — Payments  made  of 

interest  as  such — Administration  suit — Payment 
by  receiver.']  After  a  decree  for  administration 
of  real  and  personal  estate,  a  receiver  who  had 
been  previously  appointed  by  deed  to  collect 
the  rents  of  the  landed  property  of  the  deceased, 
and  to  keep  down  the  interest  on  the  inoum- 


BOND — continued. 

brances,  and  who  was  also  a  mortgagee  in  pos- 
session, was  left  undisturbed  in  possession  by 
the  Court.  One  of  the  incumbrances  was  a 
bond  debt  for  £500,  on  which  judgment  had 
been  entered,  and  the  judgment  was  registered 
as  a  mortgage  against  the  lands.  Interest  was 
paid  by  the  receiver,  under  orders  of  the  Court, 
for  a  number  of  years  to  the  bond  creditor, 
and  accounts  were  passed  in  the  suit,  and 
embodied  in  the  final  decretal  order,  showing 
that  the  payments  were  appropriated  to  interest 
and  that  the  principal  sum  of  £500  was  due 
to  the  bond  creditor  at  the  date  of  the  final 
order,  17th  December,  1867.  Further  payments 
were  made  by  the  executors  of  the  deceased, 
and  by  the  Court  receiver — all  expressly  on 
account  of  interest — down  to  January,  1897. 
The  total  amount  of  the  payments  exceeded  the 
penalty  of  the  bond.  All  creditors  prior  to  the 
bond  creditor  had  been  paid  off,  when  some 
further  lands  were  sold,  the  proceeds  of  which 
came  to  be  allocated.  The  bond  creditor  claimed 
to  be  paid  £500  for  principal,  and  the  interest 
accrued  since  January,  1897.  A  subsequent 
creditor  having  challenged  the  right  of  the  bond 
creditor  to  receive  anything  further  than  the 
amount  of  the  penalty  of  the  bond  : — Held,  that 
the  payments  having  been  made  as  interest, 
and  applied  as  such,  and  the  amount  of  the 
interest  due  at  any  one  time,  together  with  the 
principal,  never  having  reached  the  penalty,  the 
rale  which  prevents  a  bond  creditor  from  being 
paid  more  than  the  amount  of  the  penalty  did 
not  apply.  Hatton  v.  Harris  ([1892)  A.  C.  547) 
distinguished.     Knipe  v.  Blair 

App.,  [1900]  1  I.  R.  372 

2. In   penal   sum  —  Practice  —  Costs — 

Taxatiovr—R.  S.  G.,  I.,  1905,  Or.  LXV.,  r.  65  (41) 
and  (42) — Action  which  could  have  been  brought 
in  a  County  Court — Breach — Damages  recover- 
able admittedly  under  £50 — Judgment  at  Nisi 
Prius — Motion  to  vary  as  affecting  costs — Juris- 
diction.] An  action  can  be  brought  in  the 
County  Court  upon  a  bond  conditioned  for  the 
payment  of  a  penal  sum  exceeding  £50,  provided 
that  the  damages  claimed  for  breach  of  the  con- 
dition do  not  exceed  that  amount.  In  an  action 
upon  a  bond  conditioned  for  the  payment  of  a 
penal  sum  of  £400,  the  plaintiff  suggested  several 
breaches  of  the  condition,  and  claimed  £400. 
At  the  trial  the  jury  found  for  the  plaintiff,  and 
assessed  damages  at  £50.  The  Judge  gave 
judgment  for  the  plaintiff  for  £50  with  costs, 
but  did  not  give  any  certificate,  or  make  any 
special  order  under  Or.  LXV.,  r.  65  (41)  and  (42). 
Upon  motion  by  the  defendant  to  review  the 
taxation  of  the  plaintiff's  costs  between  party 
and  party  : — Held,  by  the  King's  Bench  Division 
(Kenny  and  Dodd,  JJ. ;  Boyd,  J.,  dubitante) 
and  by  the  Court  of  Appeal,  that  the  case  came 
within  Or.  LXV.,  r.  65  (41)  and  (42),  and  that 
the  costs  of  a  third  counsel  and  of  instructions 
(other  than  instructions  to  institute  proceedings) , 
and  of  perusals,  ought  not  to  be  allowed  as 
between  party  and  party : — Held  also,  by 
Madden,  J.  (the  Judge  before  whom  the  action 
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was  tried),  on  an  application  by  the  plaintiff  to 
vacate  the  judgment  as  entered,  and  in  lieu 
thereof  to  enter  judgment  for  £400,  with  an 
award  of  the  payment  of  £50  with  costs  on 
taxation,  that  when  a  judgment  at  Nixi  Prius 
has  been  passed  and  entered  in  the  form  in  which 
the  Judge  intended  to  give,  and  in  fact  did 
give,  it,  the  Judge  has  no  jurisdiction  to  alter 
the  form  of  the  judgment  in  such  a  way  as  to 
affect  the  costs  of  the  action.     NicoUs  v.  Corr 

K.  B.,  [1909]  2  I.  R.  655  ;  Madden,  J.,  667  ; 
App.,  670  ;  43  I.  L.  T.  R.  198 

3.  Joint  and  several  bonds — Jtidgments 

thereon — Release  of  one  judgment  debtor — Rela- 
lionship  of  co-debtor-<i.1  A.  and  B.  executed  their 
joint  and  several  bonds  in  the  penal  sum  of 
£6,000,  and  judgment  was  marked  on  each 
bond  separately.  Subsequently,  in  1845,  the 
judgment  creditors  released  the  lands  of  A.  :  — 
Held,  that  as  the  relationship  between  A.  and  B. 
was  that  of  co-debtors,  and  not  that  of  principal 
and  surety,  the  release  of  A.  did  not  release  /?. 
In  re  Qervais'  Estate    Ross,  J.,  [1903"|  1 1.  R.  172 

Administration — Cost  of  putting  in  suit 

3  N.  I.  J.  R.  76 
See     Probate     (and    Administration)  — 
Administration  Bond.    1. 

Administration — Premium    to    insurance 

company  [1900]  1  I.  R.  292 

See  Probate — Administration  Bond.    4. 
— —  Contract   with   public   body — Bond     not 
signed  by  contractor — Contractor  not 
entitled  to  repudiate 

46  I.  L.  T.  R.  59 
See  Local  Government— Disqualiflcation. 
3. 

Fidelity  of  employee — Basis  of  contract — 

Default  of  principal  to  which  loss  was 
not  traceable       [1909]  2  I.  R.  700,  712 
See  Guarantee.    2. 

Fidelity  of  employee — Duration  of 

[1910]  2  I.  R.  277 
See  Principal  and  Surety — Liability.    2. 

Judgment  on — Execution  against  sureties 

45  I.  L.  T.  R.  79 
See  Practice — Execution.    5. 

Judgment  marked  on        3  N.  I.  J.  R.  366 

See  Practice — Execution.    4. 

Poor  rate  collector — Liability  of  sureties — 

Seed  rate  33  I.  L.  T.  R.  141 

See  Poor  Rate — Collector.     1. 

Receiver — Right  of  action  upon 

[1901]  1  I.  R.  301,  308 
See  Guarantee.    .S. 

Receiver — Costs  of  orders  against 

[1897]  1  I.  R.  464 
See  Principal  and  Surety — Liability.    5. 

Taking  spirits  out  of       36  I.  L.  T.  R.  24  ; 

2  N.  I.  J.  R.  12 
See  Revenue— Offences.    2. 

BONUS. 

.  A' ter  acquired     property — Covenant     to 

settle— Settlement     [1907]  1  L  R.  51  ; 
41  I.  L.  T.  R.  13 
See  Land  Purchase  Acts — Bonus.    6. 


'BOWiS— continued. 

Arrears    of    rent    included    in    purchase 

price  [1907]  1  I.  R.  116,  124  ; 

40  I.  L.  T.  R.  256;  41  I.  L.  T.R.  27 
See  Land  Purchase  Acts — Advance.    4 

Assignment  of  life  estate  ri9071 1  1.  R.  483* 

[1903]  1  I.  R.  222  ;  41  I.  L.  T.  R.  192 
See  Land  Purchase  Acts — Bonus.    27. 

Assignment  of  life  estate — "Landlord  " — 

Sale  to  tenants         [1908]  1  I.  R.  293  ; 
42  I.  L.  T.  R.  103 
See  Land  Purchase  Ac^s- Bonus.    47. 
Calculation  of  tenancies  under  agreements- 
fixing  rents  for  a  second  period  entered 
into  after  passing  of  Act  of  1896.  but 
not  filed  in  the  Land  Commission — 
Irish  Land  Act,  1909  s   6  (I) 

46  I.  L.  T.  R.  38 
See  Land  Purchase  Acts — Bonus.    12. 

Estate  solvent  as  to  fee,  but  insolvent  as- 

to  life  estate  of  vendor 

[1913]  1  I.  R.  411 
See  Land  Purchase  Acts — Bonus.    25. 

Estate  solvent  as  to  income — Board  of 

Works  charge  [1906]  1  I.  R.  661  ; 

11907]  1  L  R.  148  ;  40  I  L.  T.  R.  231 ; 
41  I.  L.  T.R.  30 
See  Land  Purchase  Acts — Bonus.    22. 

For  full  week's  work — Truck  Acts 

[1906]  2  I.  R.  405 
See  Master  and  Servant — Truck  Acts.    1. 
Insolvent  estate — Absolute  ordsr  for  sale- 
Mortgagee  in  possession  during  pen- 
dency of  petition        [1913]  1  \.  R.  91 
See  Limitations,  Statute  oi — Really.    1. 

Insolvent  estate — Owner  also  incumbrancer 

ri907]  1  I.  R.  1, 139  ; 
40  I.  L.  T.  R.  247  ;  41  L  L.  T.  R.  29 
See  Land  Purchase  Acts — Bonus.    31. 

Land  Act,  1903.  s.  48— Tenant-for  life- 

Sale  to  tenants 

[1904]  1  I.  R.  66  ;  38  I.  L.  T.  R.  49  ; 
4  N.  I.  J.  R.  106 
See  Land  Purchase  Acts — Bonus.    45. 

Land    Purchase    Acts — Gift    by    will    ol 

property  being  sold  to  tenants  and  pro- 
ceeds when  sold         [1915  i  1  I.  R.  213. 
See  Land  Purchase  Acts — Bonus.    10. 

Leave  to  tenant-for-life  to  sell  — Cost« 

[1912]  1  I.  R.  385 
See  Land  Purchase — Bonus.    37. 

On  settled  shares — Capital  or  income 

[1915]  1  I.  R.  321 
See  Tenant-for-Lile  and  Remainderman.  1. 

Purchase — Evicted  Tenants  Act,   1907 — 

Taking  bonus  into  consideration  in- 
estimating  price  Ox  land  compulsorily 
purchased  [1913]  1  I.  R.  414- 

See  Land  Purchase  Acts— Evicted  Tenants 
4. 

Settled  Land  Acts — Person  deemed  to  be 

tenant-tor -lite — Leave  to  sell 

[1907]  1  I.  R.  305. 
See  Settled  Land  Acts.    18. 
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BONUS — continued, 

Temporary  insolvenov  as  to  income — Land 

Act,  1903,  s.  48  (1) 

[1907]  1  I.  R.  226  ;  41 1.  L.  T.  R.  52 
See  Land  Purchase  Acts — Bonus,    i'4. 
[19091 1 1-  R-  205  ;  [19101 1 1.  R.  100  ; 
43I.L.T.R  189,193.268 
See  Land  Purchase  Acts— Bonus.    18. 

BOOKS — Of  account — Bank  books— Ledgers— 
Production  [19131  2  L  R.  313  : 

47  i.  L.  T.  R.  42 
See  Practice — Discovery.    7. 

BOROUGH. 

Divisions  of — Freeman  franchise 

[18961  2  I.  R.  326  ;  30  I.  L.  T.  R.  77 
8e(  Parliament — franchise.    45. 
Revaluation — Union  charges —  Apportion- 
ment [19101  2  I.  R.  534 
See  Revaluation. 

BOROUGH  RATE— ExeniDtion. 

[1897]  2  I.  R.  598  ;  32  1.  L.  T.  R.  9 
See  Municipal  Corporation — Rates.    1. 

BOROUGH  RATES— Rent  issuing  out  of  pre- 
mises used  for  public  and  charitable 
purposes  49  I.  L.  T.  R.  11 

See  Local  Government  Rates.    30. 

BORROWING  POWERS. 

Company 

See    Cases    under  Company — Borrowing 
Povfers. 

Market   trustees — Commissioners    Clauses 

Act,  1874,  s.  75        [1899]  1  I.  R.  229 
See  Mortgage— Priority.    2. 

Market    trustees  — •  Priority  —  Interest  — 

Merger  [1900]  1  I.  R.  85, 103  ; 

[1901]  1 1.  R.  530  ;  36  I.  L.  T.  R.  3 

See  Mortgage— Priority.    3. 

— —  Poor  law  guardians — 1    &  2  Vict.,  c.  56 

[1897]  1  I.  R.  272 

See  Poor  Law— Guardians.    1. 

BOTTLES. 

Embossed  name  registered 

[1904]  1  L  R.  310,  321  ;  4  N.  L  J.  R.  77 
See  Trade  Marlt.    fi. 

Purchase  of — Licence — Publican — General 

Dealers  arelandl  Act,  1903 

46  I.  L.  T.  R.  200 
See  General  Dealer.    6. 

BOUNDARY— Highway— Eight  of  public  to 
deviate  [1904]  1  I.  R.  247,  252 

See  Way,  Right  of.    1. 

BRASS. 

1,  Dealer  in   old   metals — Purchase  of 

brass  under  56  lb.  weight — Prevention  of  Crimea 
Act,  1871  (34*35  Vict.,  c.  112),  s.  IZ— General 
Dealers  (Ireland)  Act,  1903  (3  Edw.  VII.,  c.  44), 
d.  12.]  The  provision  in  section  13  of  the  Pre- 
vention of  Climes  Act,  1871,  and  the  schedule 
to  the  Act,  imposing  a  penalty  on  a  dealer  in 


I   BRASS— coreJiftued. 

old  metals  who  purchases  brass  in  quantities  of 
I   less  than  56  lbs.  is  not  repealed  by  the  General 
I   Dealers  (Ireland)  Act,  1903.    Gampbell,  Appel- 
lant ;  Finn,  Bespondent 

K.  B.,  [1907]  2  I.  R.  502 

2. Dealer     in     old     metals  —  Selling 

"  brass  "  in  quantities  less  than  56  lbs. — Implied 
repeal— 3i  &  35  Vict.,  c.  112,  s.  1.3—3  Edw.  VII., 
c.  44,  o.  12.]  A  person  licensed  as  a  general 
dealer  under  the  General  Dealers  Act,  1903,  is 
not  thereby  lawfully  entitled  to  purchase  brass 
in  less  quantities  than  56  lbs.  weight  at  one 
purchase,  and  a  general  dealer,  if  he  is  also  a 
dealer  in  old  metals,  by  so  purchasing  brass  in 
less  quantities  than  56  lbs.  at  one  time  commits 
an  offence  under  section  13  of  the  Prevention 
of  Crimes  Act,  1871,  and  is  liable  to  the  penalty 
imposed  thereby,  as  section  13  of  the  Prevention 
of  Crimes  Act,  1871,  is  not  impliedly  repealed 
by  section  12  of  the  General  Dealers  Act,  1903  : — 
Semble,  a  "  general  dealer  "  is  not  necessarily  a 
"  dealer  in  old  metals  "  ;  it  is  a  question  of  fact 
to  be  decided  by  the  magistrates  whether  the 
defendant  is  or  is  not  a  "  dealer  in  old  metals." 
R.  {Sogers)  v.  Duthie,  Large  &  Go. 

K.  B.,  42  1.  L.  T.R.I  43 

BREACH. 

Covenant  to  repair     [1909]  2  I.  R.  58,  185; 

43  I.  L.  T.  R.  255 
See.  Bankruptcy — Provable  Debt — Land- 
lord and  Tenant — Lease.    29. 

Liability  on  bond  in  penal  sum 

[1909]  2  I.  R.  655,  667,  670  ; 
43  L  L.  T.  R.  198 
See  Bond.    2. 

BREACH  OF  CONTRACT. 

Decree   obtained  in   County   Court   not- 

withstanding settlement  of  action 

17  I.  C.  L.  R.  42 
See  Estoppel.    3. 

Procuring — -Conspiracy — Trade  dispute 

[1914]  2  I.  R.  285,  329 
See  Trade  Dispute.    1. 

Sale    of    standing    timber — ^Measure    of 

damages  [1899]  1 1.  R.  79 

See  Damages.    8. 

Statute  of  Frauds — Part  performance 

[1900]  2  I.  R.  478 
See  Frauds,  Statute  of.    1. 
^—  Within  the  jurisdiction     [1912]  2  I.  R.  55 
See  Practice — Service.    12. 

BREACH  OF  COVENANT. 

Lease — Covenant  by  lessor   to    make    a 

street  within  one  year 
[1896]  2  I.  R.  247  ;  29  I.  L.  T.  R.  262 
See  Landlord  and  Tenant — ^Lease.    17. 

Lease — Offensive  business 

[1896]  1  I.  R.  76, 104, 142 
See  Landlord  and  Tenant — ^Lease.    20. 

BREACH   OF    PEACE.  48  I.  L.  T.  R.  149 

See  Insulting  Behaviour. 
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BREACH  OF  PROMISE— Letters— Discovery 
16. 1.  C.  L.  R.  App.  ix. 
See  Practice — Discovery     1. 

BREACH     OF     STATUTORY     CONDITION— 

Sale  of  holding  in  bankruptcy 

[1908J  I.  R.  104 
See  Land  Law  Acts— Fair  Rent.    72, 

BREACH   OF   STATUTORY  DUTY— Right   of 
action  [1914]  2  I.  R.  15 

See  Labourers  (Ireland)  Acts.    53. 

BREACH  OF  THE  PEACE — Conduct  conducing 
to  17  I.  C.  L.  R.  1 

See  Assault.    4. 

BREACH  OF  TRUST. 

Company — Director — Company  purchasing 

its  own  shares  [1913]  1  I.  R.  352 

See  Company — Winding-up.    10. 

Defect  in  title — Unauthorised  investment 

[1896]  1  I.  R.  18 
See  Trustee — Investments.    1. 

BREAD. 

1.  . Sale  of,  otherwise  than  by  weight — 

Cutting  dough  by  machine  before  baking — 1  <fc  2 
Vict.,  c.  28,  s.  4.]  By  1  &  2  Vict.,  c.  28,  s.  4, 
all  bread  (with  certain  exceptions)  sold  in  Ireland 
must  be  sold  by  weight  only,  and  not  by  measure, 
and  bakers  selling  bread  otherwise  than  by 
weight  are  rendered  liable  to  a  penalty  : — Beld, 
that,  to  satisfy  the  requirements  of  the  section, 
the  bread  must  be  actually  weighed  as  bread 
before  or  at  the  time  of  sale  ;  and  it  is  not 
sufficient  to  show  that  the  dough  was  cut  by 
a  machine  into  pieces  calculated,  when  baked, 
to  weigh  a  certain  number  of  pounds.  Slater, 
Appellant  ;  Brewsters,  Ltd.,  Respondent 
K.  B.,  [1905]  2  I.  R.  258  ;  38  I.  L.  T.  R.  40  ; 
4  N.  I.  J.  R.  64 

2. Sale  of,  otherwise  than  by  weight — 

Sales  from  a  van  on  public  road — Prosecution  by 
common  informer — Bread  (Ireland)  Act,  1838 
(1  <fc  2  Vict,  c.  28),  s.  4.]  Section  4  of  the  Bread 
(Ireland)  Act,  1838,  which  requires  that  all  bread 
(with  certain  exceptions)  sold  in  Ireland  shall  be 
sold  by  weight  only,  and  not  by  measure,  applies 
to  sales  from  a  van  on  the  public  road  as  well 
as  to  sales  in  a  shop.  A  prosecution  for  an 
offence  under  that  section  may  be  brought  by 
a  common  informer.     Rigney  v.  Peters 

K.  B.,  [1915]  2  I.  R.  342  ;  49  I.  L.  T.  R.  146 

Bread  Order,  1917,  No.  189— Sale  of  bread 

by  weight  [1918]  2  I.  R.  398 

-See  War.    6. 

Food  control— Increased  price 

52  I.  L.  T.  R.  34 
See  War.    8. 

Maximum  price  sold  from  van 

[1918]  2  I.  R.  127;   52  I.  L.  T.  R.  9 
See  War.    7. 

BREAK  IN  TENANCY — Continuous  occupation 
49  I.  L.  T.  R.  182 
See  Parliament— Franchise.    16. 


BREWER— Of  beer  for  sale— Wholesale  beer 
dealer's  licence — Certificate  of  Justice 
— Company — ^Residence 

[1906]  2  I.  R.  415,  430  ; 
40  I.  L.  T.  R.  143 
See  Licensing  Acts— Licensing  Certificate. 
8. 

BRICK  CLAY — Reservation  in  lease 

[1897]  1  I.  R.  381 
See  Landlord  and  Tenant — ^Lease.    56. 

BRICKS — ^Manufacturing  and  selling — ^Landlord 
,  and  tenant — Waste    [1897]  1  I.  R.  381 
See  Landlord  and  Tenant — Lease.    56. 

BRIDGE. 

Navigable  and  tidal  river — Bridge  erected  under 
Act  of  Parliament — Pre-existing  ferry — Purchase 
of — Bight  to  build  new  bridge  without  purchase 
of  old  one,  or  without  compensation — Bridges 
{Ireland)  Acts,  1834,  1867,  and  1875  (4  <fc  5 
Wm.  IV.,  c.  61—30  <fc  31  Vict,  c.  50—38  *  39 
Vict.,  c.  46.)]  In  1786  an  Act  was  passed  by 
the  Irish  Parliament  to  provide  for  the  erection 
of  a  bridge  at  Waterford  over  the  River  Suir, 
a  navigable,  tidal  river,  which  divided  the 
Counties  of  Kilkenny  and  Waterford.  The  Act 
authorised  certain  persons,  who  were  to  be 
formed  into  a  corporation,  to  raise,  by  deben- 
•  tures  of  £50  each,  a  sum  of  £30,000 ;  it  con- 
ferred on  them  the  power  of  buying  up  an 
existing  ferry,  and  of  building  a  bridge,  for  the 
use  of  which  they  might  charge  tolls,  the  produce 
of  which,  after  repairing,  lighting,  and  watching 
the  bridge,  and  maintaining  any  ferry  they 
might  establish,  was  to  be  divided  among  the 
debenture  holders.  The  Act  specified  certain 
limits  within  which  the  bridge  was  to  be  built, 
and  it  provided  that  after  the  bridge  was  finished 
the  passage  over  it  was  to  be  open  and  used  as 
a  common  highway  for  ever.  Remedies  were 
provided  for  enforcing  payment  of  the  tolls, 
and  there  was  a  prohibition,  under  a  penalty, 
of  any  person  keeping  boats  to  ply  for  hire 
within  the  defined  limits.  The  money  was 
subscribed,  the  ferry  was  bought  up,  the  bridge 
was  built  and  opened  for  traffic  in  1794.  In 
consequence  of  the  growth  and  increase  in  traffic 
the  bridge  had  become  unsuitable  for  modem 
requirements.  In  1902  the  Corporation  of 
Waterford  applied  by  memorial  to  the  Lord 
Lieutenant,  under  the  Bridges  Act,  1834  (4  <fc  5 
Wm.  IV.,  0.  61),  and  the  Acts  amending  the 
same,  to  enable  them  to  erect  a  new  bridge 
over  the  river,  within  the  prescribed  limits, 
without  offering  to  purchase  the  rights  of  the 
plaintiffs,  the  corporation  who  owned  the  bridge. 
A  commission  was  appointed  to  inquire  into, 
and  report  on,  the  matter,  and  in  their  report 
they  rejected  the  site  proposed  by  the  defen- 
dants, and  recommended  one  close  above  the 
plaintiffs'  bridge ;  but  they  expressed  the 
opinion  that  a  free  bridge  could  be  erected 
without  incurring  any  liability  to  purchase  the- 
plaintiffs'  rights  in  the  bridge.  In  an  action 
brought  for  a  declaration  as  to  the  plaintiffs' 
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BRIDGE — continued. 

rights : — Held  (by  the  Master  of  the  Rolls  and 
the  Court  of  Appeal),  that  the  defendants  were 
not  entitled  to  erect  a  new  bridge  within  the 
prescribed  limits  without  purchasing  the  plain- 
tiffs' rights,  or  otherwise  compensating  them. 
Walerford  Bridge  Commissioners  v.  Corporation 
of  Waterford  and  The  Attorneif-Oeneral 

M.  R.,  App.,  [1905]  1  I.  R.  307,  330 

BRIEF — Issued  to  counsel  in  action  settled  by- 
consent  [1917]  2  I.  R.  618 
See  Solicitor— Bill  of  Costs.    10. 

BRIEFS. 

Carbon  copies  42  I.  L.  T.  156 

See  Solicitor— Bill  of  Costs.    20. 

Copies  of   deeds — ^Extracts — Taxation  of 

costs  [1894]  1 1.  R.  378 

See  SolicitoT^Bill  of  Costs.    68. 

Documents — What    allowed — Motion    for 

judgment  31  I.  L.  T.  R.  157 
See  Solicitor— Bill  of  Costs.    43. 
Preparation  of,  before  trial — Discontinu- 
ance                        35  I.  L.  T.  R.  21  ; 
1  N.  I.  J.  R.  5 
See  Solicitor— Bill  of  Costs.    19. 

Used  on  trial  and  appeal — Costs 

[1897]  11.  R.  1  ;  30  I.  L.  T.  R.  46,  73 
<See  Solicitor— Bill  of  Costs.    12. 

BRITISH     SUBJECT  —  Alleged     foreign     na- 
turalization —  Evidence 

[1914]  2  I.  R.  249 
See  Justices — Case  Stated.  2. 

BROKER — Double  commission — Breach  of  duty 
— ^Principal  and  agent — Accoimt 

46  I.  L.  T.  R.  13 
See  Stock  Exchange.    1. 

BUaOING. 

Agreement  authorising  landlord  to  take  up 

possession      for — ^Antecedent      yearly 

tenancy  [1896]  2  I.  R.  190  ; 

30  I.  L.  T.  R.  43 

iS'ee  Land  Law  Acts — Character  of  Holding. 

92. 

Agreement — Penalty  or  liquidated  damages 

[1897]  2  I.  R.  601 
See  Practice — Judgment.    35. 

Covenant — ^Reduction  of  rent — ^Fair  rent 

[1901]  1 1.  R.  441  ;  35  I.  L.  T.  R.  185 
See  Land  Law  Acts- Fair  Rent.    21. 

Covenant  to  deliver  up  on  surrender — 

Fair  rent  [1894]  2  I.  R.  101 

iS'ee  Land  Law  Acts — Fair  Rent.    23. 

Ground  —  Resumption      of      holding  — 

Evidence  [1900]  2  I.  R.  262  ; 

33  I.  L.  T.  R.  91 
See  Land  Law  Acts— Resumption  by  Land- 
lord.   10. 

Holding  suitable  for — ^Redemption  of  rent 

[1897]  2  I.  R.  1  ;  30  I.  L.  T.  R.  93 
See  Land  Law  Acts — Redemption  of  Rent 
(Ireland)  Act,  1891.    25. 


BUILDING — continued. 

Improvements     by    fee-farm     grantee — 

Fair  rent  [1895]  2  I.  R.  475  ; 

23  I.  L.  T.  R.  56  ;  29  I.  L.  T.  R.  42 

See  Land  Law  Acts— Redemption  of  Rent 

(Ireland)  Act,  1881.    10. 

— ■ —  Lateral  support — Knowledge  of  easement 

[1900]  2  I.  R.  269 
iS'ee  Easement.    4. 

BUILDING  CONTRACT. 

1. Certificate — Negligence.]    A  board  of 

guardians  sued  defendant  for  negligence  as  their 
architect  and  servant  in  not  properly  super- 
vising the  building  of  a  medical  officer's  resi- 
dence and  in  negligently  and  improperly 
issuing  certiflcates  to  the  contractor  entitling 
the  contractor  to  be  paid  the  contract  price 
of  the  said  building.  The  defendant  was  an 
old  carpenter  83  years  old.  He  got  but  1  per 
cent,  on  the  contract  price,  and  he  was  pressed 
to  fill  up  certificates ;  he  had  made  a  final 
certificate  before  the  work  was  at  all  complete. 
The  following  questions  were  left  to  the  jury  : — 
(1)  Was  it  part  of  the  duty  of  the  clerk  of  works 
to  superintend  the  execution  of  the  plans  and 
specifications,  and  to  issue  certificates  for  pay- 
ment? Answer — No.  (2)  Was  the  defendant 
employed  by  the  plaintiffs  to  superintend  the 
execution  of  the  plans  and  specifications  and 
issue  certificates  for  payment  ?     Answer — 'So. 

(3)  Assuming  that  defendant  was  so  employed, 
did  he  act  carelessly  and  negligently  ?  Aiiswer — 
"  He  did  it  with  the  knowledge  of  the  guardians." 

(4)  Were  the  plaintiffs  aware  at  the  times  they 
paid  the  amounts  certified  for  that  the  work 
was  not  properly  done  ?  Answer — They  were  : — 
Held,  a  verdict  for  the  defendant.  Guardians 
of  Mitchelstown  Union  v.  Doherty 

Cir.  Cas.,  Holmes,  L.J.,  31 1.  L.  T.  514 

2.  ■  Default  by  contractor — Interim  pay- 
ments— Final  balance — Clause  for  completion  at 
contractor's  cost — Set-off  in  the  alternative — Bight 
to  sue  on  quantum  meruit.]  Plaintiff  contracted 
to  erect  certain  works  for  a  specified  sum  (with 
a  provision  for  interim  payments)  within  a 
certain  time  ;  in  case  of  default  the  defendants, 
after  notice  to  the  contractor  to  proceed,  had 
power  to  enter,  utilise  contractor's  plant  and 
materials,  and  complete  at  his  cost,  or,  in  the 
alternative,  set  off  the  cost  of  such  completion 
against  any  sums  due  or  to  become  payable  to 
the  contractor  as  interim  payments.  'The  con- 
tractor made  default,  and  the  defendants  com- 
pleted the  work  -.—Held  (reversing  the  Queen's 
Bench  Division),  that  the  plaintiff,  having 
broken  his  contract,  was  not  entitled  to  final 
payment  after  the  work  had  been  completed ; 
nor,  on  the  true  interpretation  of  such  contracts, 
could  a  clause  providing  for  an  alternative  mode 
of  recoupment  after  default  be  construed  as 
providing  for  a  different  method  of  performance 
of  the  contract.  Semble,  that  in  the  absence 
of  a  new  contract  a  claim  for  a  qvnntum  meruit 
could  not  be  sustained.  Simpson  v.  Trim  Town 
Commissioners  App.,  32  I.  L.  T.  R.  129 
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BUILDING  COHTRACT— continued. 

3. Assignment    ol    retention    money— 

Work  taken  out  of  contractor's  hands — Contract 
with  sureties  to  complete — Sight  to  retention 
moneys  on  completion.']  C,  a  builder,  contracted 
under  a  written  contract  witii  tlie  corporation 
of  L.  for  the  erection  of  certain  houses.  Pay- 
ments were  to  be  made  upon  progress  certificates 
for  not  more  than  seven-eighths  of  the  value 
of  the  work  done  and  materials  on  the  ground, 
the  balance  to  be  retained  until  after  final 
certificate.  It  was  a  term  of  the  contract  that 
if  the  corporation's  architect  was  satisfied  that 
G.'s  method  of  executing  the  work  made  it 
improbable  that  the  works  would  be  completed 
within  the  time  specified  in  the  contract,  the 
corporation  should  be  at  liberty,  on  giving  to  G. 
ten  days'  written  notice,  to  take  possession  and 
carry  out  the  completion  by  employing  other 
persons  by  contract  or  otherwise.  C.  had 
executed  part  of  the  works,  in  respect  of  which 
he  was  paid  moneys  on  progress  certificates  and 
in  respect  of  which  certain  retention  moneys 
payable  on  completion  had  accrued,  and  being 
indebted  to  the  plaintiffs  in  the  sum  of  £150, 
gave  an  order  in  writing  to  the  corporation  to 
pay  this  sum  to  the  plaintiffs  out  of  the  retention 
moneys.  Subsequently  the  architect  of  the 
corporation  certified  that  it  was  not  reasonably 
probable  that  the  works  would  be  carried  out 
within  the  contract  time,  and  the  corporation 
served  notice  on  C.  that,  after  ten  days,  pos- 
session would  be  taken  up  in  accordance  with 
the  contract.  Prior  to  the  expiration  of  the 
ten  days,  the  defendants,  C.'s  sureties  for  the  due 
performance  of  the  contract,  offered  to  hand  over 
the  works  to  an  independent  contractor  who 
would  undertake  to  complete  for  the  balance 
of  the  moneys  in  the  hands  of  the  corporation 
on  foot  of  the  contract.  The  corporation,  by 
resolution,  accepted  this  offer.  The  defendants 
contracted  with  K.  to  carry  out  the  works  for 
the  balance  of  the  contract  money  unpaid, 
including  the  retention  moneys.  On  the  defen- 
dants' order  the  moneys  payable  on  the  progress 
certificates  issued  after  K.  undertook  the  work 
were  paid  to  K.  by  the  corporation.  The  work 
was  duly  completed  by  K.,  and  he  got  a  final 
certificate.  An  interpleader  issue  having  been 
directed  to  determine  whether  the  plaintiffs  or 
the  defendants  were  entitled  to  this  sum  of 
£150 : — Held,  that  the  defendants  were  entitled 
to  the  sum  in  question,  on  the  ground  that  the 
original  contract  was  determined  and  a  new 
substituted  contract  entered  into  between  the 
corporation  and  the  defendants,  amounting  to  a 
direct  bargain  that  the  defendants  should  com- 
plete the  work  on  the  terms  of  the  old  contract 
as  far  as  applicable ;  and  on  the  ground  that 
whether  the  defendants  did  the  work  themselves 
or  through  a  contractor,  they  were,  as  sureties 
for  C,  entitled  to  be  indemnified  for  the  costs 
incurred  by  them,  to  the  extent  of  the  unpaid 
price.  M'Mahon  v.  O'Neill 
Gibson,  J.,  [1915]  2  I.  R  884 ;  49  I.  L.  T.  R.  129 

4. Penalty  for  non-completion   within 

contract  time — Delay  ca/used  by  extra  works — 


BUILDING  COHTTiACT— continued. 
Final  certificate  of  engineer — Jurisdiction  of 
engineer  to  determine  the  exclusion  of  penalties.] 
A  building  contract,  entered  into  by  G.  for  the 
erection  of  artisans'  cottages  for  an  urban  district 
council,  contained  the  following  conditions  and 
provisions,  viz.  : — That,  in  consideration  of  the 
pajrment  of  the  contract  price  by  instalments, 
payable  on  the  certificate  of  the  council's 
engineer,  the  contractor  should  within  one  week 
from  the  signing  of  the  contract  begin,  and  within 
nine  months  from  that  date  complete  the  con- 
tract works,  unless  delayed  by  strikes  or  lock- 
outs :  that  the  contractor  should  carry  out  all 
necessary  works  and  complete  all  works  specified 
in  the  plans,  &c.,  annexed  to  the  contract,  or 
implied  or  incidental  thereto,  or  to  be  thereafter 
specified  or  required  by  explanatory  instruotioua 
and  drawings,  being  in  conformity  with  the 
original  specifications,  &c.,  and  such  additional 
instructions  and  drawings  not  being  so  in  con- 
formity with  the  said  original  specifications,  &o., 
as  should  from  time  to  time  during  the  progress 
of  the  contract  work  be  required  by  the  council's 
engineer,  subject,  in  case  of  non-completion 
within  the  contract  time,  to  forfeiture  out  of  the 
money  due  to  the  contractor  of  a  sum  of  £5 
per  week  for  every  week  elapsing  after  the  com- 
pletion of  the  contract  time  :  that  it  should  be 
lawful  for  the  council's  engineer,  or  the  council 
by  written  instructions,  to  make  alterations  and 
deviations,  and  to  supply  omissions  in  or  to  the 
original  specifications,  &o.,  and  that  such  altera- 
tions, &c.,  should  not  vacate  the  contract,  but 
should  be  determined  as  thereby  provided,  and 
the  value  thereof  deducted  from  or  added  to 
the  contract  price  ;  and  that  the  decision  of  the 
council's  engineer  "  with  respect  to  the  amount, 
state,  and  condition  of  the  works  actually 
executed,  and  any  other  question  that  might 
arise  concerning  the  construction  of  the  plans, 
sections,  elevations,  drawings,  and  specifications 
and  contract,  and  the  execution  of  the  works 
included  therein,  or  in  anywise  relating  thereto, 
shall  be  final  and  legally  binding  and  without 
appeal.  The  contract  works  were,  in  fact,  not 
completed  within  the  contract  time  ;  but  certain 
extra  works  had  been  ordered  by  the  council, 
and  were  executed  by  the  contractor.  The 
council's  engineer  having  from  time  to  time 
given  certificates  for  the  payment  of  the  instal- 
ments of  the  contract  price,  by  his  final  certi- 
ficate awarded  a  sum  in  respect  of  extra  works, 
but  in  that  certificate  did  not  refer  to,  or  make 
any  deduction  in  respect  of,  penalties  for  non- 
completion  within  the  contract  time.  In  an 
action  by  G.  for  the  recovery  of  portion  of  the 
contract  price  from  the  council,  the  council 
pleaded  that  penalties  for  non-completion  within 
the  contract  time  had  arisen,  and  that  the  same 
should  be  deducted  from  the  money  due  to  the 
plaintiff,  who  in  reply  pleaded  that  the  delay 
in  completion  was  caused  by  the  extras  ordered 
and  executed,  and  further,  that  by  reason  of  the 
final  certificate  of  their  engineer,  the  defendants 
were  estopped  from  making  any  claim  in  respect 
of  penalties.     The  jury  found  that  there  was  ne 
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waiver  of  the  right  to  penalties  by  the  defen- 
dants, and  assessed  damages  for  delay  at  £30  : — 
Hdd,  by  Gibson,  Madden,  and  Boyd,  JJ.,  that 
the  jurisdiction  conferred  upon  the  council's 
engineer  by  the  contract  did  not  extend  to  his 
determining  whether  the  penalty  clause  in  the 
contract  was  or  was  not  excluded  by  the  order 
for,  and  execution  of,  the  extras.  Held,  by 
Gibson  and  Madden,  JJ.  (Boyd,  J.,  dissentiente), 
that  as  it  appeared  from  the  report  of  the  learned 
Judge  at  the  trial,  and  from  the  course  of  the 
trial,  that  the  plaintiff  had  been  prevented  from 
completing  within  the  contract  time  by  the 
extra  works  ordered,  the  penalty  clause  of  the 
contract  was  extinguished,  and  the  plaintiff  was 
entitled  to  judgment  on  his  claim.  Held,  by 
Boyd,  J.,  that  upon  its  true  construction  the 
contract  was  one  whereby  the  plaintiff  con- 
tracted to  complete  not  only  the  original  works 
contracted  for,  but  also  the  extra  works  ordered, 
within  the  contract  time,  and  that  the  defen- 
dants were  entitled  to  deduct  the  jrenalties, 
which  amounted  to  £75.  Gallivan  v.  KiUamey 
Urban  District  Council     K.  B.,  [1912]  2 1.  R.  356 

5. Performance  under  special  contract 

Incomplete — Suing  on  a  quantum  meruit.'^  Where 
upon  a  special  building  contract,  on  which  there 
is  no  right  to  recover  until  complete  performance, 
the  jury  have  upon  suiScient  evidence  found 
that  there  ha?  been  no  completion  by  the 
plaintiff  :^Held,  although  the  defendants  had 
taken  up  the  work,  the  plaintiff  could  not 
succeed  upon  a  quantum  meruit  merely  because 
the  defendants  had  received  the  benefit  of  his 
part  performance  unless  they  had  done  so  under 
circumstances  sufficient  to  raise  an  implied 
contract  to  pay  for  the  work  done  notwith- 
standing the  non-performance  of  the  special 
contract.  Munro  v.  Butt  (8  E.  &  B.  738) 
applied.  Held  also,  that  upon  the  facts  of  this 
case  there  was  no  evidence  that  could  have 
been  left  to  a  jury  of  any  such  implied  contract. 
CougMan  v.  Moloney  and  Wife 

App.,  39  I.  L.  T.  R.  153 

6. Surveyor's  fees — Liability  of  building 

owner  for  surveyor's  fees  for  taking  out  quantities — 
Custom  of  building  trade — Unreasonableness.'] 
The  defendant,  desiring  to  buUd  certain  houses, 
employed  an  architect  to  make  out  plans.  The 
architect,  having  done  so,  instructed  the  plain- 
tiff, a  quantity  surveyor,  to  take  out  quantities, 
and  when  these  were  completed  the  architect 
invited  tenders,  all  of  which  exceeded  the  limits 
of  the  defendant's  proposed  expenditure.  No 
tender  was  accepted.  It  did  not  appear  that 
the  defendant  had  authorised  the  application 
for  tenders.  The  plaintiff  sued  for  the  amount 
of  his  charges  for  taking  out  the  quantities,  and 
relied  on  the  alleged  custom  in  the  building  trade, 
throwing  on  the  building  owner  the  liability  for 
the  surveyor's  fees  where  no  tender  is  accepted, 
or  for  other  reasons  the  work  is  not  proceeded 
with.  The  jury  found  at  the  trial  that  the 
employment  of  the  surveyor  was  neither  within 
the  scope  of  the  architect's  authority,  nor 
sanctioned  by  the  defendant ;  and  that  there 


BUILDING  COHTRMT— continued. 
is  no  custom  authorising  such  employment 
without  the  consent  of  the  building  owner  :^ 
Held  {diss.  Sir  P.  O'Brien,  L.C.J.),  that  tbs 
defendant  was  entitled  to  judgment.  Per 
O'Brien  and  Gibson,  JJ.,  that  the  custom  relied 
on  was  not  one  of  which  the  Court  must  take 
notice ;  that,  even  if  the  alleged  custom  was 
reasonable  (as  to  which,  qucere),  the  verdict 
against  the  custom  could  not  be  interfered  with. 
Per  Sir  P.  O'Brien,  L.C.J.,  that  if  the  defendant 
impliedly  or  expressly  authorised  the  architect 
to  invite  tenders,  she  thereby  impliedly  author- 
ised the  employment  of  the  surveyor,  and  that 
accordingly  a  question  should  have  been  left 
to  the  jury,  whether  she  did  so  authorise  the 
architect,  and  that  therefore  there  should  be 
a  new  trial.  Dictum  of  Monahan,  C.J.,  in 
Taylor  v.  Hall  (I.  R.  4  C.  L.  467),  disapproved. 
Moon  V.  Whitney  Union  (3  Bing.  N.  C.  814) 
considered.     Antisell  v.  Doyle 

Q.  B.,  [1899]  2  I.  R.  275 

Arbitration  clause — Death  of  party  before 

award  [1908]  2  I.  R.  143  ; 

42  I.  L.  T.  R.  68 
See  Arbitration — Procedure.    3. 

Architect's  certificate      [1916]  2  I.  R.  299 

See  Contract.     23. 

Mistake— Rectification     [1908]  1  I.  R.  503 

See  Rectification  of  Contract. 
— ■ —  Property  recovered  or  preserved — Costs — 
Charging  order  [1904]  2  I.  R.  44: 

4  N.  I.  J.  R.  6 
See  Solicitor — Lien.    8. 

BUILDING  ERECTED  AND  USED  FOR  PUBLIC 
WORSHIP — Exemption  from  rates 

[1913]  2  I.  R.  439 
See  Belfast  Local  Acts.    2. 


road — Grant  of  ease- 
[1906]  1  I.  R.  173 


BUILDING  LEASE. 

■  Abuttal — Intended 

ment 
See  Easement.    3. 

Contract  for — Undefined  works — Damages 

[1908]  1  I.  R.  232 
See  Specific  Performance.    4. 

Costs— Solicitors  Remuneration  Act,  1881 

— Solicitor  for   lessor — General  Order, 
1884,   Schedule  I.,  Part  II.— Scale  of 


M.  R.,  [1904]  1  I.  R.570  ;  39  I.  L.  T.  R.  5 
See  Solicitor— Bill  of  Costs.     164. 

—  Eqmtable  mortgage — ^Alleged  negligence 

[19081 1  I.  R.  582,  587 
See   Mortgage — Equitable   Mortgage.    7. 

—  Extended  term— Settled  Land  Act,  1882 

[1903]  1  I.  R.  154 
See  Settled  Land  Acts.    13. 
— -  Rack-rent  — •  Expiration     of  —  Succession 
duty  [1909]  2  I.  R.  436 

See  Revenue— Succession  Duty.    1. 

—  Restrictive  covenant   [1902]  1 1.  R.  264, 285 

See  Landlord  and  Tenant — Lease.    24. 

—  Restrictive  covenant 

[1899]  1  I.  R.  258,  282 
See  Landlord  and  Tenant — Lease.    5. 
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BUILDING  JjEASE—conlinued. 

Solicitors      Remuneration     Act,     1881 — 

General  Order,  1884 — Scale  of  charges 
[1894]  1  I.  H.  503 
See  Solicitoi— Bill  of  Costs.     145. 

Solicitors      Remuneration     Act,     1881 — 

Scale  of  charges  [1900]  1  I.  B.  137 

See  Solicitor— Bill  ot  Costs.     146. 

Usual  and  proper  covenants  in  fee-farm 

grant  [1898]  1  I.  B.  233  ; 

32  I.  L.  T.  R.  49 
See  Landlord  and  Tenant— Lease.    31. 

BUILDINGS. 

. Bye-laws— Public  Health  Act,  1878 

[1901]  2  I.  R.  387  ;  34  I.  L.  T.  R.  216 
See  Municipal  Corporation — ^By-laws. 

. Tenants'    improvementa — Adjustment  of 

rent  [1900]  1  I.  R.  255,  260  ; 

34  I.  L.  T.  B.  81 

See  Poor  Rate — ^Adjustment  of  Rent.    1. 

Used  for  public  or  charitable  purposes  and 

as  a  residence  49  I.  L.  T.  R.  103 

See  Poor  Rate — Exemption.    3. 

Valuation — Principle  of  assessment 

[1907]  2  I.  R.  112 
See  Poor  Rate — ^Procedure.    1 . 

■  Workhouse — Unlawful  user  of 

37  I.  L.  T.  B.  41  ;  3  N.  I.  J.  R.  38 
See  Poor  Law — Buildings. 

BUILDING  SOCIETY. 

Authorised  investments — Judicial  tenancy  not 
leasehold  estate — Building  Societies  Acts,  1874 
and  1894.]  Section  13  of  the  Building  Societies 
Act,  1874,  authorises  building  societies  to  ad- 
vance money  on  security  of  freehold,  copyhold, 
or  leasehold  estate,  but  does  not  invalidate 
advances  made  on  unauthorised  securities : — 
Held,  that  a  judicial  tenancy  is  not  "  leasehold 
estate  "  within  the  meaning  of  the  Act,  and, 
consequently,  the  society  make  the  advance  at 
their  own  peril,  and  that  the  security  is  good 
though  unauthorised     Murphy  v.  Murphy 

Co.  Ct.,  33  I.  L.  T.  R.  133 

Winding-up 

[1911]  2  I.  R.  533  ;  45  L  L.  T.  R.  159 
See  County  Court — Jurisdiction.    3. 

BURDEN  OF  PROOF. 

Damage  to  goods — Through  booking 

[1900]  2  I.  R.  273  ;  33  I.  L.  T.  R.  112 
-See  Carrier.    8. 

Date  of  signature  to  notice  of  objection 

[1895]  2  I.  R.  544  ;  29  I.  L.  T.  R.  20 
See  Parliament — Franchise.    126. 

Delay  of  goods  by  carrier 

[1901]  2  I.  R.  13 
See  Carrier.    6. 
— ■ —  Demesne  lands — Land  Law  (Ireland)  Act, 
1896,  s.  5  (1),  (fi)  ii 
[1897]  2  I.  R.  52  ;  30  I.  L.  T.  R.  170 
See  Land  Law  Acts— Character  of  Holding. 
37. 


BURDEN  OF  PROOF— core^sMMcd. 

Statutory  exceptions — 40  &  41  Vict.,  c.  56, 

B.  78  [1895]  2  I.  R.  603 

See  Justices— Jurisdiction  (Petty  Sessions) 
19. 

Town  park — Increased  value 

[1894]  2  1.  R.  611  ;  28  I.  L.  T.  R.58,93 
See  Land  Law  Acts— Character  of  Holding. 
109. 
BURGESS  ROLL — Municipal  franchise 

See  Cases  under  Municipal  Corporation- 
Burgess. 

BURIAL. 

Pleading  in  action  claiming  exclusive  right 
of  burial  and  an  injunction  to  restrain  obstruc- 
tion thereof.     Beid  v.  Belfast  Corporation 

41 1.  L.  T.  107 
See  Graveyard. 

BUSINESS. 

Executor  carrying  on,  by  leave  of  Court — 

Implied    indemnity    to    creditors    of 
executor  36  I.  L.  T.  R.  155 

<See  Executor — Administration.    4. 

Manager  appointed  by  court  to  carry  on 

business  of  deceased — Eight  to  in- 
demnity out  of  general  assets  in  respect 
of  trade  debts — Bight  of  trade  creditors 
— Subrogation — Effect  of  carrying  fund 
to  separate  credit  [1915]  1  I.  R.  1 
See  Executor — General.    2. 

BUTCHER — Possession  of  unsound  meat— Ex- 
posure or  conveyance  for  sale 
[1908]  2  I.  R.  234  ;  41 1.  L.  T.  R.  227 
iSee  Public  Health  Acts.     15. 

BUTTER. 

Butter  (Maximum  Prices)  Order,  1917,  No. 

913— Actual  cost        [1918]  2  I.  R.  402 
See  War — Emergency  Legislation.    9. 

Evidence  of  identity  of  sample 

45  I.  L.  T.  R.  213 
See  Adulteration  (Food  and  Drugs).    4. 

Exposed  ior  sale  in  bulk — Sale  of  P'ood 

and  Drugs  Act,  1875,  s.  17—42  &  43 
Vict.,  c.  30,  s.  5 — Right  of  authorised 
officer  to  purchase  a  small  quantity 
for  analysis  [1894]  2  I.  R.  78 

iSee  Adulteration  (Food  and  Drugs).    2. 

'    Margarine  35  I.  L.  T.R.  48 

See  Adulteration  (Food  and  Drugs).    8. 

Percentage  of  water  31  I.  L.  T.  439 

See  Adulteration  (Food  and  Drugs).    3. 

Percentage  of  water.     40  I.  L.  T.  R.  22. 

See  Adulteration  (Food  and  Drugs).    1. 

Purchase  of  sample  35  I.  L.  T.  R.  136 

See  Adulteration  (Food  and  Drugs).    17. 

BUTTERMILK — Sample — Percentage  of  water 

37  I.  L.  T.  R.  52 
See  Adulteration  (Food  and  Drugs).    5. 

BY-LAW. 

1.  Fisheries — Approval  oj  two  Judges  of 

the  High  Court — Ultra  vires — Unreasonableness — 
River  Shannon — Navigation — Frame  or  engine — 
Ejusdem   generis.']     The   Shannon    Navigation 
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BY-LAW — continued. 

Act,  1839  (2  &  3  Viot.,  o.  61),  s.  37,  enacted 
that  the  care  and  conservancy  of  the  River 
Shannon  shall  be  vested  exclusively  in  the 
Commissioners  for  the  execution  of  the  Act ; 
and  by  section  56  enacted  that  "  it  shall  and 
may  be  lawful  for  the  Commissioners  ...  to 
make  such  rules,  orders,  regulations,  and  by- 
laws, as  to  them  shall  seem  meet  and  proper 
for  regulating  the  conduct  of  all  officers,  &o., 
and  for  the  well  and  orderly  using  and  preserving 
the  said  River  Shannon,  .  .  .  and  for  regulating 
the  passing  and  re-passing  of  all  ships,  .  .  . 
and  such  by-laws,  rules,  and  orders  shall  be 
binding  upon,  and  shall  be  observed  by,  all 
persons  whatsoever,  and  shall  be  sufficient  in 
all  Courts  of  Law  and  Equity  to  justify  all 
persons  who  shall  act  under  the  same  ;  provided 
that  such  by-laws,  rules,  and  orders  be  approved 
of  by  any  two  Judges  of  any  of  Her  Majesty's 
Superior  Courts  of  Record  in  Dublin."  The 
powers  of  the  Commissioners  appointed  for  the 
execution  of  the  Act  subsequently  became  vested 
in  the  Commissioners  of  Public  Works  in  Ireland. 
On  the  9th  August,  1865,  the  Commissioners  of 
Public  Works  made  the  following  by-law  :— 
"  It  shall  not  be  lawful  for  any  person  or  persons, 
without  the  sanction  of  the  Commissioners  of 
Public  Works  in  Ireland  (such  sanction  to  be 
signified  in  writing  under  the  hands  of  the  said 
Commissioners  for  that  purpose),  to  place  in 
any  part  of  the  River  Shannon  any  frame  or 
engine  for  catching  eels,  or  any  other  fish,  or 
for  any  other  purpose,  whether  such  frame  or 
engine  be  fixed  in  the  soil  of  said  river,  or 
attached  to  any  anchor,  or  be  otherwise  sup- 
ported in  its  position.  And  any  person  offending 
against  this  by-law  shall  forfeit  the  sum  of  five 
pounds  for  each  such  offence."  On  the  10th 
August,  1865,  approval  of  the  foregoing  by-law 
was  endorsed  thereon  by  Chief  Justice  Lefroy 
and  Mr.  Justice  Hayes.  At  Petty  Sessions  for 
a  district  adjoining  the  Shannon,  John  M.  and 
James  M.  were  charged,  in  and  by  a  certain 
summons,  for  that  they,  without  the  sanction 
of  the  Commissioners  of  Public  Works  in  Ireland, 
signified  in  writing  under  the  hands  of  the 
Commissioners  for  that  purpose,  did  unlawfully 
place  in  a  part  of  the  River  Shannon  an  engine 
for  catching  eels,  supported  in  its  position  with 
stones  attached  thereto,  contrary  to  the  statute 
and  by-law.  The  engine  used  was  an  eel-line, 
a  mile  and  a  half  or  three-quarters  in  length  on 
each  side,  with  stones  attached  at  intervals  of 
40  yards,  and  about  twelve  to  twenty  hooks 
between  each  stone.  The  line  was  laid  out  from 
a  boat,  and  laid  at  the  bottom  of  the  river. 
Upon  the  dismissal  of  the  complaint  by  the 
Justices,  a  case  was  stated  for  the  opinion  of  the 
Court : — Held,  by  a,  majority  of  the  Court 
{Dodd,  Wright,  Johnson,  and  Andrews",  JJ.,  and 
Palles,  C.B.),  that  the  by-law  was  ultra  vires. 
Held  (by  Madden,  J.,  and  Lord  O'Brien,  L.C.J.), 
that  the  by-law  was  intra  vires.  Held  (by 
Madden  and  Johnson,  JJ.),  that  the  contrivance 
in  question  was  not  a  frame  or  engine  within  the 
meaning  of  the  by-law.     Held  (by  Andrews,  J., 


BY-LAW — continued. 

Palles,  C.B.,  and  Lord  O'Brien,  L.C.J.),  that 
the  contrivance  was  a  frame  or  engine  within 
the  meaning  of  the  by-law.  Commissioners  of 
Public  Works  v.  Monaghan 

K.  B.,  [1909]  2  I.  R.  718 

2. Lighting  of  vehicles — Responsibility  o] 

owner — Ultra  vires — BeasonaJbleness.^  H.  &  Co. 
were  convicted  under  a  by-law  of  the  County 
Council  of  Z).,  whereby  it  was  provided  that, 
during  the  period  between  one  hour  after  sunset 
and  one  hour  before  sunrise,  the  owner  of  every 
vehicle  which  should  be  driven,  or  be,  upon  any 
street  or  public  place  should  cause  to  be  attached 
to  such  vehicle  a  lamp  or  lamps,  so  constructed 
and  placed  and  lighted,  and  kept  lighted,  as  to 
exhibit  an  uncoloured  light  in  the  direction  in 
which  the  vehicle  was  proceeding,  and  afford 
adequate  means  of  signalling  the  approach  or 
position  of  such  vehicle : — Held  (Gibson,  J., 
diss.),  that  the  by-law  was  not  void  for  making 
the  master  liable  to  conviction  in  respect  of  the 
^Mosi-criminal  omission  of  his  servant,  or  for 
unreasonableness,  and  that  H.  &  Go.  were 
rightly  convicted.  Heiton  &  Co.  v.  M' Sweeney 
K.  B.,  [1905]  2  L  R.  47  ;  39  I.  L.  T.  R.  61  ; 
5  N.  I.  J.  R.  33 

3. Trade  Disputes  Act,  1906  (6  Edw. 

VII.,  c.  47),  s.  2 — "  Peaceful  picketing " — 
Meaning  of  words  "  at  or  near  " — Bight  to  enter 
on  private  property — Onus  of  proof — By-law  pro- 
hibiting an  act  without  permission  in  writing — 
Onus  of  proving  absence  of  permission — 40  <fe  41 
Vict,  c.  56,  «.  78.]  The  Trade  Disputes  Act, 
1906,  in  legalizing  "  peaceful  picketing "  does 
not  confer  a  right  to  enter  upon  private  property 
against  the  will  of  the  owner.  The  Belfast 
Harbour  Commissioners  had  made  a  by-law 
under  their  statutory  powers,  prohibiting 
persons  from  addressing  a  crowd  on  any  quay, 
&c.,  the  property  of  the  Commissioners,  without 
permission  in  writing  from  the  secretary.  L., 
without  such  permission,  addressed  a  crowd  of 
workmen  on  a  quay,  the  property  of  the  respon- 
dents, advising  the  workmen  who  were  on 
strike  to  go  back  to  work.  L.  was  prosecuted  by 
the  Commissioners  under  the  by-law.  No  direct 
evidence  was  given  on  behalf  of  the  Commis- 
sioners that  the  permission  of  the  secretary  had 
not  been  obtained :  but  it  was  proved  that  L. 
had  been  warned  previously  against  addressing 
meetings  on  the  quay,  and  evidence  was  given 
of  a  statement  by  L.  at  the  time  of  the  alleged 
offence,  that  he  knew  that  what  he  was  doing 
was  a  violation  of  the  by-law.  L.  having  been 
convicted  of  an  offence  against  the  by-law  :— 
Held,  that  the  by-law  in  question  was  not 
repealed  by  section  2  of  the  Trade  Disputes  Act, 
1906  (2),  and  that  the  conviction  was  right. 
Held  also,  that  there  was  evidence  to  show  that 
the  permission  in  writing  of  the  secretary  had 
not  been  given.  Held  also,  per  Wright  and 
Dodd,  JJ.,  that  the  onus  did  not  lie  on  the 
Commissioners  to  show  that  such  permission 
had  not  been  given.  Larkin,  Appellant  ;  Belfast 
Harbour  Commissioners,  Bespondents 

App.,  [1908]  2  I.  R.  214  ;  42  I.  L.  T.  R.  52 
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Fishery  Acts — Ultra  vires 

[1902]  2  I.  R.  1  ;  35  I  L.  T.  R.  165 
See  Fisheries  Acts.    1. 

Harbour  Commissioners. 

See  Harbour.     1,  2. 

Invalidity  of  34  I.  L.  T.  R  136 

See  Public  Health  Acts.    5. 

Municipal    corporation — ^PubUc     Health 

Acts  [1901]  2  I.  R.  387  ; 

34  I.  L.  T.  R.  216 
See  Municipal  Corporation— By-laws. 
——  Publication  1  N.  I.  J.  R.  285 

See  Tramway.    2. 


BY-LAW—  continued. 

■  Railway  by-laws — Ticket 

17  I.  C.  L.  R.  103 
See  Railway— By-law.    1. 
Urban    district    council — Made    by — ^Un- 
reasonableness of  by-law 
[1904]  2  I.  R.  518;  38  I.  L.  T.  R.  86 ; 
4  N.  I.  J.  R.  93 
See  Public  Health  Acts.    4. 
And  see  Local  Government— By-laws. 

BYSTANDER — Personal      injuries     to— Negli- 
gence of  two  other  parties 

[1907]  2  I.  R.  437,  438 
See  Negligence.    45. 
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CALLING — Entering     on — Teacher    in    Jesuit 
College  [1899]  1  I.  R.  508 

See  Will— Condition.    4. 

CALLS. 

See  Cases  under  Company — Calls. 
Arranging  debtor  [1900]  1  L  R.  250 

See  Company — Winding  up. 
Following  assets — ^Administration  of  share- 
holder's estate  [1909]  1  I.  R.  325 

See  Following  Assets.    2. 

CAMPBELL'S  (LORD)  ACT. 

1. Amount  of  damages.]    In  an  action, 

under  Lord  Campbell's  Act  (9  &  10  Vict.,  i;.  93), 
by  a  widow,  for  damages  upon  the  death  of  her 
son,  aged  fourteen,  who  had  never  earned  any 
wages,  but  whose  capabilities  were  valued  at  six- 
pence per  day,  the  probability  that  he  would  have 
enabled  his  mother  to  earn  more,  or  would  have 
devoted  part  of  his  earnings  to  her  support,  is 
evidence  to  go  to  the  jury  upon  the  question  of 
damages.  The  probabihty  is  increased  by  the 
past  filial  conduct  of  the  deceased.  There  is 
no  analogy  between  the  nature  and  amount  of 
the  services  the  loss  of  which  will  sustain  an 
action  for  seduction  and  one  under  Lord  Camp- 
bell's Act.  Condon  v.  Great  Southern  and 
Western  Ry.  Co       E.,  [1865]  16  I.  C.  L.  R.  415 

2.  -; Apportionment  of  damages — Minora — 

Practice— SetUement  between  parties.'^  Where 
damages  have  been  paid  in  settlement  of  an 
action  taken  under  Lord  Campbell's  Act  (9  &  10 
Vict.,  0.  93),  the  Court  will  not,  on  an  applica- 
tion by  the  mother  of  certain  minors  to  whom 
the  damages  had  been  agreed  to  be  paid, 
apportion  such  damages  amongst  the  dependants 
(the  widow  and  the  said  minors),  as  the  appor- 
tionment of  damages  recovered  under  the  Act 
is  expressly  reserved  by  section  2  to  a  jury. 
Logan  v.  Great  Northern  Railway 

K.  B.,  44  I.  L.  T.  R.  190 

3. Compromise  of  action — Apportion- 
ment— Payment  out  of  Court — Basis  of  appor- 
tionment.'] An  action  under  Lord  Campbell's 
Act,  9  &  10  Vict.,  c.  93  (Fatal  Accidents  Act, 
1846),  by  a  widow  on  behalf  of  herself  and  her 
children,  who  were  all  minors,  was  compromised 
for  £200,  and  a  consent,  dated  May  22,  1905, 
was  entered  into  between  the  parties  which  was 
made  a  rule  of  Court.  The  terms  of  the  consent 
provided  that  a  sum  of  £50  be  paid  to  the 
widow  in  full  discharge  of  her  claim,  and  the 
balance  of  £150  be  lodged  in  Court  for  the 
benefit  of  the  five  minor  children  of  the  deceased. 
The  case  did  not  go  to  a  jury,  and  the  consent 
was  silent  as  to  what  should  be  the  respective 
shares  of  the  minors  in  the  sum  so  lodged.     One 


CAMPBELL'S  (LORD)  ACT— continued. 
of  the  minors  attained  age  on  May  20,  1913  : — 
Held,  that  it  was  competent  for  a  Judge  without 
a  jury  to  apportion  the  funds  in  Court  amongsb 
the  minors,  and  payment  was  ordered  to  the 
applicant,  who  was  one  of  the  minors  who  had 
attained  age.  That  the  fund  to  be  allocated 
should  be  taken  as  the  amount  which  was  paid< 
into  Court  when  action  brought,  and  that  tho 
basis  of  allocation  was  the  respective  ages  of 
the  children  at  that  time.  Also  that  the  General 
Solicitor  for  Minors  and  Lunatics  in  Ireland 
should  be  made  a  party  to  the  proceedings. 
Davy  V.  Gray  K.  B.,  48  I.  L.  T.  R.  32 

4. Compromise  of  action — Money  lodged 

in  Court  —  Shares  for  children  —  Trustees — 
Consent.]  An  action  under  Lord  Campbell's 
Act,  by  a  widow  on  behalf  of  herself  and  her 
children,  was  compromised  for  £150,  which  was 
lodged  in  Court,  and  plaintiff  was  allowed  to 
draw  out  said  sum  on  the  terms  of  a  consent, 
signed  by  the  parties  to  the  action,  which  pro- 
vided that  £50  should  be  paid  to  plaintiff  and 
the  remainder  to  plaintiff  and  another  as 
trustees  for  the  children,  upon  the  production 
of  a  verified  consent  by  the  proposed  trustees. 
Shallow  v.  Verdon  (I.  R.  9  C.  L.  150)  followed. 
Mullan  V.  Belfast  Harbour  Commissioners 

Q.  B.,  32  I.  L.  T.  R.  116 

5. Damages  — Apportionment — Payment 

into  Court — Minor.]  Where  money  is  paid  into 
Court  under  the  Fatal  Accidents  Act,  1846,  and 
accepted  in  full  satisfaction  by  the  plaintiffs, 
one  of  whom  is  a  minor,  the  Court  has  juris- 
diction to  apportion  the  money  between  the 
adult  and  the  minor  plaintiff.  Davy  v.  Gray 
(48  I.  L.  T.  R.  32)  followed.  Cleary  v.  London 
and  North  Western  Railway  Company 

K.  B.,  [1915]  2  I.  R.  210 

6. Old    age    of   deceased  —  Insurance.J 

The  plaintiff's  husband,  a  stonecutter  over  67 
years  of  age,  for  years  had  worked  for  nobody 
save  his  own  sons,  who  allowed  him  10s.  or  153. 
a  week  (much  lower  than  the  average  wage  of 
a  stonecutter).  He  was  alleged  to  have  been 
accidentally  poisoned  by  the  negligence  of  the 
defendant,  a.  chemist.  His  widow  and  son, 
after  his  decease,  obtained  a  sum  of  £40  from 
insurance  companies  : — Held,  that  there  was  no 
pecuniary  loss,  as  the  man  was  past  his  labour  ; 
and  the  amount  of  insurance  money  got  exceeded) 
any  loss  incurred.     M'Carthy  v.  Scannell 

Clr.  Cas.,  31 1.  L.  T.  229 

7. Two  actions  commenced  in  respect. 

of  the  death  of  the  same  deceased  person — 
Staying  proceedings — Next-of-kin — Administrator 
—Amending  Act  (27  <fc  28  Vict.,  a  95.)]     The- 
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CAMPBELL'S  (LORD)  ACT— continued. 
Court  will  not,  in  the  absence  of  bad  faith, 
make  an  order  staying  an  action  under  Lord 
Campbell's  Act  brought  by  one  of  the  next- 
of-kin  of  the  deceased  within  six  months  after 
the  death,  and  before  administration  is  taken 
out,  although  administration  is  subsequently 
taken  out  by  another  of  the  next-of-kin,  and  a 
second  action  in  respect  of  the  death  of  the  same 
deceased  person  is  instituted  by  the  administra- 
tor. Holleran  v.  Bagnell  (4  L.  R.  I.  740) 
followed.  M'Cabe  v.  Great  Northern  Railway 
Company  of  Ireland 

Q.  B.,  App.,  [1899]  2  I.  R.  123, 127 

8. Pleading — Particulars."]    In  an  action 

to  recover  damages  under  Lord  Campbell's  Act 
the  plaintiff  is  bound  to  furnish  particulars  of 
the  persons  on  whose  behalf  the  action  is 
brought  and  of  the  nature  of  the  claim  in  respect 
of  which  damages  are  sought  to  be  recovered. 
Aries  v.  Bradley  K.  B.,  51  I.  L.  T.  R.  215 

Negligence   of   public    authority-^-Public 

Authorities  Protection  Act 
[1908]  2  I.  R.  34  ;  41  I.  L.  T.  R.  238 
See  Negligence.    44. 

CANAL  COMPANY. 

• 55  Geo.  III.,  c.  90— Pablic  Act 

28  I.  L.  T.  R.  113 
See    Limitations,    Statute    of — Persona! 

Action.    8. 

Road  the  property  of — Tolls 

16  1.  C.  L.  R.  532 
See  Local  Government  Roads.    46. 

CANCELLA'nON— Deed— Mistake 

35  I.  L.  T.  R.  197 
See  Deed — Cancellation.    1. 

CANDIDATE  —  County  Council  —  Libel— In- 
iunction  [1902]  2  I.  R.  20'r  ; 

35  I.  L.  T.  R.  107  ;  1  N.  I.  J.  R.  9fr 
See  Defamation— Libel.    7. 

CANVASSING— Justices  37  I.  L.  T.  R.  55  ; 

3  N.  I.  J.  R.  177,  3f/5 
See    Licensing    Acts — Licensing    Certifi- 
cate.   6. 

CAPITA — Devolution  per  capita  or  per    stirpes 
[1913]  1. 1.  R.  343 
.See  Settlement — Construction.    27. 

CAPITAL  MONEY— Investment  in  sporting 
rights  [1918]  1  I.  R.  362 

See  Settled  Land  Acts.    8. 

CAPITAL  OR  INCOME— Bonus  on  shares- 
Dividend  paid  out  of  accumulated 
profits  [1915]  1 1.  R.  321 

iSee  Tenant-for-Llf e  and  Remainderman.  1 . 

CAR  DRIVERS— Exclusion  from  railway  po- 
n'isjs  2  N.  I.  J.  R.  63 

See  Railway  Premises. 

CARDS — Dispute  about  game  of — Money  had 
and  received — Remitting  action 

29  I.  L.  T.  R.  97 
See  Practice — Remitting.    6i. 


CARETAKER. 

50  &  51  Vict.,  0.  33,  s.  7. 

[18941  2  I.  R.  41  ;  28  I.  L.  T.  R.  12 

See  Land  Law  Acts — Subletting.    19, 
50  &  51  Vic,  c.  33,  s.  7 

See  Parliament— Franchise.    134, 135. 

50  &  51  Vict..,  c.  33.  o.  7 

[18P41,  2  I.  R.  731 
See   Landlord   and   Tenant — Action  for 
Recovery  of  Land.    8. 

50  &  51    \ict,,    c.    33.   s.    7 — Power   to 

prosecute  for  trespass 

32  I.  L.  T.  R.  151 
.See  Landlord   and   Tenant — Action  for 
Recovery  of  Land.    2. 

Demand  of  possession — Bailiff — Autliority 

[1904]  2  I.  R.  591  :  37  I.  L.  T.  R.  161 
See  Landlord  and  Tenant — Demand  of 
Possession. 

Demand    of    possession      for — Bailiff  — 


Known  agent 


and 


37  I.  L.  T.  R.  161 

3  N.  I.  J.  R.  296 
Tenant — Summary 


See    Landlord 
Jurisdiction. 

Notice— Contents  of      [1903]  2  I.  R.  503  ; 

37  I.  L.  T.  R.  85  :    3  N.  I.  J.  R.  162 
See   Landlord   and   Tenant — Action  for 
Recovery  of  Land.    6. 

Notice — Portion  of  holding  in  hands  of 

immediate  landlord 
[1900]  2  I.  R.  136  ;  33  I.  L.  T.  R.  162 
See   Landlord   and   Tenant— Action  for 
Recovery  of  Land.    i. 

Put  into  possession  by  agent — Summons 

by   agent   for   possession — Owner   by 
estoppel — Known  agent 

[1913]  2  I.  R.  113, 117 
See  Landlord  and  'Tenant — Possession. 

Summary  order  for  possession 

[1910]  2  I.  R.  38  ;  43  I.  L.  T.  R.  194 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    10. 

[1912]  2  I.  R.  349,545 

See  Landlord  and  Tenant  -  Possession. 
See    Landlord    and    Tenant — Notice  to 
Quit.    3. 

CARETAKER'S   AGREEMENT. 

48  I.  L.  T.  R.  108 
See  Landlord  and  Tenant — Agreement.  4. 

CARGO. 

Coat  of  weighing  2  N.  I.  J.  R.  211 

<See  Ship — Charter  Party.    2. 

Damage  to,  by  perils  of  sea — Total  loss — 

Notice  of  abandonment 

[1899]  2 1.  R.  257 
See  Ship — Cargo.    1. 
— —  Discharge  of — Custom  of  Port  of  Belfast— 
"  Hoisting  "  or  "  Whipping  " 
[1907]  2 1.R.578, 602 ;  [1908]  2 1. R. 482 
See  Custom  of  Port.    1. 
Discharge  of— Custom  of  Port  of  Dublin- 
Charter  party  [1899]  2  I.  R.  1  ; 
32  I.  L.  T.  R.  33 
See  Custom  of  Port.    2. 
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Negligence  in  loading — Maize  in   bulk — 

List — Continuing  royage 

[19061  2  I.  R.  12,  52 
See  Ship— Cargo.    2. 

CARRIAGE.  48  I.  L.  T.  R.  245 

See  Motor  Car.    1 . 

Plying  for  hire  without  licence 

[1914]  2  I.  R.  103 
See  Justices— Jurisdiction  (Petty  Sessions). 
60. 

CARRIAGE  OF  GOODS. 

See  Railway — Carriage  of  Goods. 

Condition  reasonableness 

46  I.  L.  T.  R.  220 
See  Railway— Carriage  of  Goods.    2. 

CARRIER. 

1. Bicycle — Liability  of  railway  com- 
panies for  carriage  of  bicycles — Claim  for  a  lost 
iicycle.]  Where  a  railway  company  receives  a 
bicycle,  to  be  carried  at  a  reduced  rate  at 
passenger's  risk,  aooompanied  by  the  passenger, 
and  the  ticket  has  these  conditions  printed  on  it, 
and  also  a  statement  that  the  company  accepts 
no  responsibility  for  loss  or  damage,  and  that 
the  ticket  was  to  be  taken  as  conclusive  evidence 
of  an  agreement  to  that  effect,  if  the  passenger 
leaves  the  train  and  travels  to  his  destination 
by  another  train,  the  company  are  not  liable  for 
the  loss  of  the  bicycle,  notwithstanding  the  fact 
that  the  passenger  did  not  sign  the  conditions. 
Devery  v.  Great  Northern  Railway  Company 

Cir.  Cas.,  Madden,  J..  39  I.  L.  T.  R.  274 

2. Conditions   in   sailing   bill — ifofice.] 

In  an  action  against  a  carrier  by  sea  for  breach 
of  contract  to  carry  the  plaintiff's  goods  safely 
the  defendants  pleaded  that  the  goods  were 
carried  subject  to  conditions  contained  in  the 
defendants'  sailing  bills,  and  proved  at  the 
trial  that  the  said  conditions  were  referred  to  in 
consignment  notes  signed  by  the  plaintiff's 
foreman  and  delivered  by  him  to  the  defendants' 
servants  with  the  goods  for  carriage  : — Held, 
that  the  plaintiff  was  bound  by  the  conditions 
in  the  sailing  bills. — Spence  v.  The  Laird  Line, 
Ltd.  K.  B.,  49  I.  L.  T.  R.  193 

3.  Contract.]     An   action  was   brought 

by  a  cattle-dealer  for  injuries  and  deterioration 
caused  to  his  cattle  by  reason  of  an  accident 
happening  to  the  defendant  company's  ship 
on  account  of  which  the  vessel  had  to  put  back 
and  the  cattle  to  be  re-shipped  in  another 
vessel  of  the  same  company.  The  accident 
which  happened  was  that  the  vessel's  steering 
_gear  smashed  at  sea,  which  might  be  accounted 
for  by  the  fact  that  the  vessel  went  aground 
going  down  the  River  Lee.  There  was  a  con- 
dition on  the  back  of  the  contract  that  the 
company  would  not  be  accountable  for  any  loss 
or  damage  caused  by  accidents  to  machinery ; 
that  the  company  did  not  undertake  that 
vessels  should  start  and  arrive  as  advertised, 
-and  would  not  hold  themselves  responsible  for 
the  non-arrival  or  non-delivery  in  time  for  any 
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particular  market : — Held,  that  the  fact  of  the 
steering  gear  giving  way  under  a  severe  strain 
did  not  amount  to  unseaworthiness  on  the  part 
of  the  vessel,  and  that  the  re-shipped  cattle 
were  delivered  in  their  port  of  destination  in 
accordance  with  the  terms  of  the  contract. 
O'Connor  v.  City  of  Cork  Steam  Packet  Co. 

Co.  Ct.,  31  I.  L.  T.  418 

4. Contract  —  By     sea —  Liability    of — 

Clause  limiting  liability — Scope.]  A  carrier  by 
sea  is  able  by  his  contract,  in  the  absence  of 
fraud  inducing  a  person  to  enter  into  the  con- 
tract, to  contract  himself  out  of  all  liability, 
however  arising.  Devitt  v.  The  Glasgow, 
Dublin,  and  Londondrry  Steam  Packet  Co.,  Ltd. 
N.  P.,  29  I.  L.  T.  R.  30 

5. Contract,  where  entered  into — Land 

and  sea  carriage.]  The  plaintiff's  cattle  were 
shipped  at  Dundalk  for  the  purpose  of  being 
carried  to  Cambridge  under  the  following  circum- 
stances : — They  were  conveyed  from  Dundalk 
to  Liverpool  by  the  Dundalk  Steam  Packet 
Company,  and  from  Liverpool  to  Cambridge 
by  the  defendants,  who  had  statutory  running 
powers  over  a  line  of  railway  from  Liverpool  to 
Godley  Junction,  and  were  owners  of  a  line 
from  Godley  Junction  to  Cambridge.  The 
cattle  were  injured  during  the  railway  journey 
through  the  negligence  of  the  defendants ;  but 
in  order  to  sustain  the  action  in  Ireland  the 
plaintiff  was  bound  to  prove  a  contract  of 
carriage  entered  into  at  Dundalk.  There  are 
three  railway  lines  from  Liverpool  to  Cambridge. 
The  railway  companies  have  no  traffic  agreement 
with  the  steam  packet  company,  but  send  to 
the  steam  packet  company  books  of  blank 
manifests,  and  employ  canvassers,  paid  by  com- 
mission, to  induce  shippers  to  select  their 
employers'  route.  In  relation  to  the  plaintiff's 
cattle,  two  documents  were  signed  at  Dundalk — 
first,  a  contract  note,  headed  "  Contract  for 
freight  and  conveyance  of  live  stock."  Lower 
down  were  the  words  "  Freight,  &o.,  by  the 
'  Emerald  Isle '  steamer,  from  Dundalk  to 
Liverpool."  In  a  table  at  foot  the  rate  of  freight 
was  stated  to  be  4s.  per  head,  which  was  the 
freight  to  Liverpool  only.  Amongst  other  con- 
ditions in  the  note  was  the  following  : — "  If 
live  stock  .  .  .  are,  for  the  convenience  of 
consigneees,  booked  through,  or  addressed  for 
any  place  beyond  the  port  of  steamer's  destina- 
tion, this  company  shall  not  be  held  account- 
able for  any  loss  or  damage  to  said  live  stock 
.  .  .  after  being  landed  on  the  quay  or  wharf 
at  aforesaid  port."  This  note  was  signed  by 
the  plaintiff's  agent.  There  was  written  on  the 
note  "  G.  N.  Ry."  (being  the  initials  of  the 
defendant  company),  "  Cambridge."  Secondly, 
a  manifest,  which  was  signed  by  the  canvasser 
of  the  defendant  company,  was  headed  "  Mani- 
fest of  cattle  booked  through  at  Dundalk  for 
which  tickets  have  been  issued  at  Edge  Hill, 
Liverpool."  At  Liverpool  a  ticket  was  issued 
by  the  agents  there  of  the  defendant  company 
to  the  plaintiff  for  the  carriage  of  the  cattle 
to   Cambridge : — Held   (a),   that   the   contract 
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with  the  steam  packet  company  was  to  carry  to 
Liverpool  only ;  but  (6),  as  an  inference  of  fact 
that  there  was  a  contract  between  the  defendant 
company  and  the  plaintiff,  made  at  Dundalk, 
for  the  carriage  from  Liverpool  to  Cambridge. 
Gumming  v.  Great  Northern,  Manchester,  Shef- 
field, and  Lincolnshire  Joint  Railways 

Ex.  App.,  [1894]  2  I.  R.  208,  223 

6.  — —  Contract — Liability  limited  to  wilful 
misconduct — Acts  of  omission — Knowledge — Onus 
of  proof.']  0.  having  contracted  with  the  rail- 
way company  that  they  were  to  be  exonerated 
from  liability  in  respect  of  the  transit  of  his 
goods,  save  when  the  damage  arose  from  their 
wilful  misconduct,  delivered  at  Ballymena 
railway  station,  for  carriage  to  Manchester,  a 
case  of  fowl,  which  the  railway  company  knew 
to  be  perishable  goods  requiring  to  be  forwarded 
without  delay.  They  failed  to  despatch  the 
goods  by  either  of  two  trains,  which  would  have 
ensured  their  arrival  in  time  for  the  Manchester 
markets  on  the  following  morning,  for  which 
they  were  intended,  and  when  the  goods  did 
arrive  in  Manchester  they  were  late,  and  being 
perishable,  had  deteriorated  in  value.  At  G.'s 
instance,  the  consignee  refused  to  take  delivery, 
and  G.  sued  the  company  for  the  loss  occasioned 
by  their  wilful  misconduct  in  delajring  the 
goods  : — Held  (Palles,  C.B.,  diss.),  that,  under 
the  circumstances,  unreasonable  delay,  even 
though  entirely  unexplained,  was  not  sufificient 
to  amount  to  wilful  misconduct,  and  that  it  lay 
upon  the  plaintiff  to  prove  that  the  defendants 
intentionally  delayed  the  goods : — Held,  by 
Palles,  C.B.,  that  the  defendants  being  aware, 
from  the  perishable  nature  of  the  goods,  that 
substantial  damage  would  result  from  delay, 
there  was  evidence  that  their  omission  to 
forward  them  at  once  was  wilful,  and  therefore 
there  was  evidence  of  wilful  misconduct. 
Graham  v.  Belfast  and  Northern  Counties  Rail- 
way Company  Q.  B.,  [1901]  2  I.  R.  13 

7.  Contract — Special     conditions.']        A 

passenger  by  a  vessel  belonging  to  the  defendant 
steamship  company  was  injured  by  reason  of 
the  negligence  of  the  owners'  servants  in  not 
having  the  "  shoe  "  of  the  gangway  properly 
adjusted.  The  passenger  was  travelling  on  a 
special  ticket  with  special  conditions.  In  an 
action  by  him  against  the  owners  : — Held,  that 
the  owners  were  not  liable,  inasmuch  as  the 
plaintiff  was  travelling  on  a  tourist  ticket,  con- 
sisting of  a  book  of  coupons,  on  the  first  page  of 
which  were  printed  special  conditions,  one  of 
which  exempted  the  company  from  liability  for 
the  negligence  of  their  servants ;  that  the 
owners  having  given  reasonable  notice  of  the 
conditions  of  the  contract,  the  plaintiff  was 
bound  by  and  under  a  duty  to  read  them,  and 
could  not  give  himself  a  cause  of  action  by 
neglecting  to  do  so.     M'Farland  v.  Burns 

Cir.  Cas.,  31  I.  L.  T.  177 

8.  Contract — Through  booking  of  goods 

to  be  carried  over  several  railways — Condition 
limiting  liability  of  contracting  company  to  wilful 
misconduct   of  ita   servants   on   its   own   line — 
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Validity  of  the  condition — Omis  of  proof.]  Where 
there  is  a  through  booking  of  goods  which 
necessitates  their  being  carried  over  lines  owned' 
by  different  companies,  a  condition  limiting  the 
liability  of  the  contracting  company  to  wilful 
misconduct  of  its  servants  on  its  own  line  is 
valid.  When  the  goods  are  damaged  in  transit 
the  onus  of  proving  that  they  were  not  damaged 
by  the  wilful  misconduct  of  the  servants  of  the 
contracting  company  on  its  line  lies  on  the 
contracting  company.  Mahony  v.  'iValerford 
Limerick  and  'Western  Railway  Company 

Q.  B.,  [1900]  2  I.  R.  273  ;  33 1.  L.  T.  R.  112 

9.  Lien — Conditions — Forwarding  note — 

Freight  due  by  consignee — Notice — Railway  and 
Canal  Traffic  Act,  1854  (17  <fe  18  Vict.,  c.  31).] 
The  plaintiffs  sent  by  the  defendant  company's 
steamer  from  Belfast  to  Dublin  a  consignment 
of  glass.  The  forwarding  note  had  stamped  on 
the  face  of  it  "  subject  to  the  company's  pub- 
lished conditions."  The  company  claimed  to 
hold  the  goods,  the  carriage  of  which  had  been 
paid  on  a  general  lien  under  their  conditions, 
for  all  freight  due  by  the  consignee.  The 
plaintiffs  were  bound  to  deliver  to  the  con- 
signees in  Dublin,  and  had  to  replace  the  glass. 
The  plaintiffs  had  paid  the  freight  on  despatch:— 
Held,  that  on  the  facts  the  conditions  were  not 
incorporated  in  the  contract.  Held  further,  that 
assuming  they  were  so  incorporated  the  con- 
dition relied  upon  applied  only  where  the  con- 
signee was  the  person  to  pay  the  freight. 
Semble,  the  Railway  and  Canal  TrafBc  Act,  1854, 
does  not  apply  to  the  steamers  and  traffic  of  the 
defendant  company  generally,  but  applies  only 
to  the  steamers  of  the  company  engaged  in  the 
postal  contracts  and  the  traffic  connected  there- 
with. Campbell  Brothers  v.  City  of  Dublin 
Steam  Packet  Company 

Cir.  Cas.,  48  I.  L.  T.  R.  9& 

10. Meaning   of  "  plying  for  hire  "— 

Belfast  Improvement  Act,  1845,  ss.  321,  327, 
429.]  Under  the  Belfast  Improvement  Act, 
1845,  carts  or  vans  plying  for  hire  require  to 
be  licensed.  The  appellants  were  large  carters 
in  Belfast,  who  hired  out  carts  to  anyone 
requiring  same  applying  at  their  offices  or  to- 
their  foreman,  but  the  carts  did  not  occupy  the 
public  stands : — Held,  that  they  did  not  "  ply 
for  hire  "  within  the  meaning  of  the  Act,  and 
did  not  require  to  be  licensed.  Wordie  dh  Co. 
V.  Belfast  Corporation 

K.  B.,  36  I.  L.  T.  R.  168  ;  2  N.  I.  J.  R.  278 

11.  Negligence — Carriage  partly  by  land' 

and  partly  by  sea — Special  conditions  as  to  sea 
carriage — Damage  to  goods — Liability.']  The 
defendants  B.,  who  are  carriers  by  sea,  entered 
into  a  contract  with  the  plaintiffs  to  carry  a. 
hamper  of  goods,  partly  by  land  and  partly  by 
sea,  from  Belfast  to  Edinburgh.  A  special  con- 
dition of  the  contract  exempted  the  defendant* 
from  any  damage  occurring  on  the  sea  journey, 
and  stated  that  in  respect  of  the  land  journey 
freight  was  received  by  them  as  agents  only. 
The  goods  arrived  at  their  destination  in  an 
injured  condition,  but  there  was  no  evidence  to- 
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show  .where  the  damage  had  been  oauaed, 
whether  on  the  sea  journey  or  in  the  transit 
on  land  -.—Held,  that  the  defendants  could 
not  be  made  liable  for  the  loss.  Freedman 
V.   Burns 

Clr.  Gas.,  Johnson,  J.,  33  I.  L.  T.  R.  34 

12.  — -  Passenger's  luggage.]  A  passenger 
to  Ireland  under  age  had  her  trunk  labelled  by 
her  mother  at  New  York.  She  (the  passenger) 
saw  it  on  board  the  liner  at  New  York,  and 
there  was  then  a  label  on  it  with  a  direction  for 
Queenstown.  She  drew  the  purser's  attention 
to  it  then,  and  he  said  it  would  be  all  right. 
Subsequently  at  Queenstown  the  trunk  was 
missing ;  it  was  subsequently  discovered  at 
Liverpool  and  forwarded.  When  found  there 
was  no  label  nor  mark  of  a  label  on  it : — Held, 
defendant  company  were  liable  for  price  of 
articles  of  clothing  which  the  plaintiff  had  to 
get  during  the  six  weeks  which  elapsed  from  the 
time  of  landing  at  Queenstown  to  discovery  of 
trunk.     Donovan  v.  Cunard  Steamship  Co. 

Co.  Ct.,  30  I.  L.  T.  110 

13. Route  prescribed  by  sender — Lien.] 

A.  sent  a  parcel  from  Belfast,  by  the  Belfast 
Junction  Ry.  Co.,  to  Drogheda,  carriage  paid, 
directed  "  Mr.  Patrick  M'Bride,  Virginia,  per 
rail  to  Drogheda,  thence  per  mail-car  to 
Virginia."  B.,  a  common  carrier,  conveyed 
parcels  from  Kells  station,  on  the  Drogheda 
and  Kells  railway  line,  to  Virginia.  Not- 
withstanding cautions  from  A.  to  both  the 
Kells  Railway  Company  and  to  B.,  not  to  convey 
parcels  directed  as  above,  the  Kells  Railway 
Company  and  B.  persisted  in  conveying  to 
Virginia  parcels  addressed  as  above  by  A.  Upon 
the  refusal  of  yl.  to  pay  for,  and  refusal  to  B. 
to  deliver  to  him,  a  parcel  brought  to  Virginia 
via  Kells,  and  thence  per  B.'s  car : — Held,  that 
it  was  not  the  duty  of  B.,  as  a  common  carrier, 
to  convey  the  parcels  in  question ;  that  B.  had 
no  lien  upon  the, parcel  for  its  carriage,  as  the 
direction  upon  the  parcel,  and  the  cautions  given 
to  him  by  A.,  constituted  express  notice  by  A, 
that  his  parcels  should  not  be  carried  by  that 
route.  jB.  was  in  the  position  of  an  innkeeper 
receiving  the  horses  of  a  guest  of  which  he  knows 
the  guest  is  not  the  owner.  The  Dublin  and 
Belfast  Junction  Railway  Company  were  the 
agents  of  A.  for  a  specific  purpose — ^viz.,  to  for- 
ward the  parcel  by  the  route  directed.  There- 
fore, there  was  no  privity  between  A.  and  B. 
relative  to  the  carriage  of  the  parcel.  Waugh  v. 
Denham  E.,  [1865]  16  I.  C.  L.  R.  405 

14.  Sheep — Ovmer's  risk— Condition  ex- 
cluding liability— Overcrowding — Wilful  miscon- 
duct— Board  of  Trade  regulations — Owner's  loss — 
Carrier's  liability — Diseases  of  Animals  Act, 
1894  (37  &  58  Vict.,  o.  57).]  A  steamship 
company  contracted  to  carry  a  number  of  sheep 
under  conditions  excluding  liability  for  any  act, 
neglect,  or  mistake  in  judgment  of  themselves 
or  their  servants.  On  the  voyage  the  sheep  were 
seriously  overcrowded  in  breach  of  Board  of 
Trade  regulations,  and  several  were  killed: — 
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Held,  that  the  owners  could  not  recover  for  the 
loss  because — (a)  even  if  wilful  misconduct  did 
not  fall  within  the  condition,  no  such  misconduct 
had  been  proved,  and  (6)  the  Board  of  Trade 
regulations  were  directed  only  to  preventing  the 
spread  of  disease,  or  perhaps  to  preventing 
cruelty  to  the  sheep,  and  neither  they  nor  the 
statute  upon  which  they  were  founded  could  be 
construed  as  giving  the  owner  any  right  to 
recover  damages  for  his  loss,  as  that  was  no 
part  of  their  policy.  M' Allister  v.  Ayr  Steam 
Shipping  Co.,  Ltd. 

Cir.  Cas.,  Cherry,  L.J.,  44  I.  L.  T.  R.  106 

Goods — Railway  company. 

See  Cases   under   Railway — Carriage   ol 
Goods. 

Right  of  official  sampler  to  take  samples 

■from— 6  Edw.  VII.,  o.  27 

[1909]  2  I.  R.  479 
See  Fertilisers  and  Feeding  Stuffs.    2. 

CARRIERS  —  Railway  — ^Wilful   misconduct  — 
Owner's  risk  5  N.  I.  J.  R.  202 

See  Railway— Carriage  of  Goods.    18. 

CARRYING     ON    TRADE— Executor— Indem- 
nity [1899]  1 1.  R.  480 
See  Executor — Administration.    3. 

CART — ^Name   and  residence  of  owner — ^Irish 
letters— 14  &  15  Vict.,  c.  92,  s.  12  (1) 
[1906]  2  I.  R.  181  ;  40  I.  L.  T.  R.  76 
See  Name  on  Cart. 

CARTER — Publican's — Sale  by 

3  N.  I.  J.  R.  343 
See  Licensing  Acts— Offences.    37. 

CASE — Proofs — Party  and  party  costs 

31  J.  L.  T.  R.  157 
See  Solicitor— Bill  of  Costs.    43. 

CASE   STATED. 

See  Practice — Case  Stated. 

By  justices — ^Direction  to  re-hear  and  con. 

vict — Procedure — ^Notice  of  hearing 
[1907]  2  I.  R.  18  ;  40 1.  L.  T.  R.  44 
See  Justices — Case  Stated.    4. 

Commissioner  for  trial  of  election  petition 

—Mandamus  [1903]  2  I.  R.  433  ; 

42  I.  L.  T.  R.  224 
See  Election— Petition.    2. 

Criminal  cause  or  matter — Appeal 

5  N.  I.  J.  R.  291 
See  Practice — Appeal.    2. 

Death    of    some    of    several    presiding 

justices — Signature  of  case  by  survivor 
[1910]  2  I.  R.  306,  323 
See  Justices — Case  Stated.    6. 

Duty  of  Justices  where  case  remitted  for 

further  finding  [1917]  2  I.  R.  387 

See  Gaming  and  Wagering.    2. 

Enlarging   time   to   appeal  to   Court   of 

Appeal  [1913]  2  I.  R.  250 

See  Practice — Appeal.    4. 
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Evidence — Trespass  in  pursuit  of  game — 

Divisional  Court — Jurisdiction 

[1901]  2  I.  B.  423 
See  Game.    6. 

Justices — Complaint  dismissed — ^Evidence 

of  complainant  iustitying  dismissal — 
Evidence  on  behalf  of  defendant 
improperly  admitted  —  Refusal  of 
justices  to  state  a,  case 

[1914]  2  I.  R.  249 
See  Justices — Case  Stated.    2. 

Justices- — ^Right  of  unsuccessful  prosecutor 

to  have  a  case  stated 

[1915]  2  I.  R.  169 
iSee    Justices — Jurisdiction    (Petty    Ses- 
sions).   38. 

Land  Commission — Question  of  law 

[1894]  2  I.  R.  294  ;  31  I.  L.T.^  165 
See  Land  Law  Acts — Case  Staged.    1,  2. 

On  hearing  of  CivU  Bill  appeal-^Action  f  pr 

rent — Question  reserved  for  Court 
whether  defendant  estopped  by  pre- 
vious decree  in  ejectment  assumed  to 
be  valid — Power  of  Court  to  consider 
validity  of  decree 

[1915]  2  I.  R.  195,  208 
See  La'nd  Law  Acts- — Action  lor  Rent. 

On   hearing    of   Civil  Bill   apjjeal — Costs 

taxed  to  over  £10 — ^No  objection 
taken  to  Taxing  Master's  certificate — 
Application  to  set  aside  certificate — 
Proper  form  of  certificate  in  such  cases 
[1915]  2  I.  R.  423 
-See  Solicitor— Bill  ol  Costs— Costs.      112. 

Peace  officer — Compensation  for  maiming 

[1908]  2  I.  R.  61  ;  42  I.  L.  T.  R.  1 
See  Maiming,  Compensation  for.    4. 

Quarter  sessions  [1906]  2  I.  R.  298 

See  Justices — Quarter  Sessions.    1. 

20  &  21  Vict.,  c.  43— Service 

[1909]  2  I.  R.  681  ;  43  I.  L.  T.  R.  52 
See  Justices — Case  Stated.    5. 

Superior  Court — Finality  of  decision 

[1900]  2  I.  R.  211 
See  Fisheries  Acts.    26. 

Superior  Courts — ^Finality  of  decision 

[1900]  2  I.  R.  307  ;  33  I.  L.  T.  R.  168 
<See  Justices — Quarter  Sessions.    22. 

23  Vict.,  0.  4r^ -Finality  of  decision 

[1897] 2  I. R.  157 
See  Poor  Rate— Exemption.    2. 

Taxation  49  I.  L.  T.  R.  128 

See  Solicitor— Bill  of  Costs.    21. 

47  I.  L.  T.  R.  14 

See  Recognizance.    3. 

CASH— Meaning  ol  47  I.  L.  T.  B.  214 

See  Company — Winding-up.    7. 

CASUAL  EMPLOYMENT.       [1918]  2  I.  R.  563 
See  Workmen's  Compensation.    40. 

CASUAL  LABOURER.  47  I.  L.  T.  R.  228 

See  Workmen's  Compensation.    41. 

47  I.  L.  T.  R.  41 

See  Workmen's  Compensation.    62. 


CATALOGUE — Sa,le  of  bicycle — Guarantee 

[1901]  2  I.  R.  189,  615  ;  1  N.  L  J.  R.  217 
See  Sale  of  Goods.    2. 

CATS'  HOME— Gift  for  [1912]  1 1.  R.  133 

.See  Charity— Gift  to.    1. 

CATTLE. 

Depasturage  of — Injury  to  turf  on  bog 

[1913]  2  I.  R.  191 
/See  Turbary.    11. 

Straying  on  highway         52  I.  L.  T.  R.  67 

See  Negligence.    6. 

CAUSE  OF  ACTION. 

Accrued  injury  from  negligence — Special 

contract — Exemption 
[1896]  2  I.  R.  632,  641  ;   29  I.  L.  T.  R.  47 
See  Railway — Carriage  of  Goods.    11. 
- —  Alleged  negligence — Absence  of  evidence — 
Remitting  to  County  Court 

[1909]  2  I.  R.  330 
See  Negligence.    48. 

■  Apportionment  of  costs 

[1897]  2  L  R.  258,  270  ;  31 1.  L.  T.  R.  69 
See  Solicitor— Bill  of  Cbsts.    98. 

Contract,  where  entered  into 

[1894]  2  I.  R.  208, 223 
See  Carrier.    5. 

Factory  Act — Injury      39  I.  L.  T.  R.  52  ; 

5  N.  L  J.  R.  119 
See  Practice — ^Remitting.    47. 

Failure  to  show — ^Remitting  action 

[1908]  2  I.  R.  91  ;  42  I.  L.  T.  R.  179 
<See  Practice — Remitting.    49. 

39  I.  L.  T.  B.  53  ;  5  N.  I.  J.  R.  120 

See  Practice — Remitting.    45a. 

Joinder  of  defendants — ^Libel 

[1899]  2  I.  R.  486, 494 
See  Damages.    9. 

Malicious  interference  with  contracts 

[1899]  2  I.  R.  667,  744  ;  [1901]  2 1.  B.  705 

See  Conspiracy.    1. 

None  when   writ  issued — Amendment 

[1913]  1 1.  B.  48 
See  Practice — Writ  of  Summons.    3. 
Railway  company — Gates  at  level  cross- 
ing— Unreasonable  delay  in  opening 
[1895]  2 1.  R.  555 
See  Highway.     12. 

Trespass  to  la>nd — Continuing  damage 

[1895]  2 1.  R.  294,  313  ;  29  I.  L.  T.  239 
See  Trespass.    4. 

CAVEAT. 

By  heir-at-law — Setting  aside 

4  N.  I.  J.  R.  196 
See  Probate  (and  Administration)- Prac- 
tice.   3. 

Probate  action — Cost" 

[1901]  2  I.  R.  645;    IN.  LJ.R.62 
See  Solicitor— Bill  of  Costs.    89. 
CAVEATOR. 

^Having  no  interest — ^Discontinuance — ^Join- 
ing other  parties.         5  N.  I.  J.  R.  123 
See  Probate  (and  Administration)— Prac- 
tice.   17. 
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Resident  out  of  the  jurisdiction — Security 

for   costs  [1907]2I.  R.  1 

See     Probate    (and    Administration.)— 
Practice.    46. 

Temporary  residence  within  iurisdiction — 

Security  for  costs 

[1900]  2  I.  R.  560  ;  34  I.  L.  T.  R.  54 
See     Probate     (and     Administration)— 
Practice.    47. 

CEMETERY. 

Municipal — Grave  spaces — Right  to.]     Eeid  v. 
Belfast  Corporation. 

Cir.  Cas.,  Andrews,  J.,  41  I.  L.  T.  107 

Conversion  of  land  into,  by  grantee  of  fee- 

f  arm  conversion  grant— Waste 

[1914]  2  I.  R.  1 
See  Fee-Farm  Grant.    2. 

Rating  [1897]  2  I.  R.  157 

See  Poor  Rate — Exemption.    2. 

CENSUS — Evidence — Public  document 

[1900]  2  I.  R.  88 
See  Waterworks.    1. 

CENTRAL   PENSION   AUTHORITY— Appeal- 
Jurisdiction     [1910]  2  I.  R.  440,  447  ; 
44 1.  L.  T.  R.  7 
See  Old  Age  Pension.    5. 

CERTIFICATE. 

Action  to  try  a  right  to  property — Costs 

29  I.  L.  T.  R.  147 
See  Practice— Costs.    12. 

Action  which  could  have  been  tried  in 

County  Court — Certificate'f  or  more  than 
two  counsel — ^Time  for  giving — Effect 
of  absence  of  certificate  in  subsequent 
proceedings 
[1914]  2  I.  R,  160, 169  ;  48  I.  L.  T.  R.  IS 
See  Solicitor— Bill  of  Costs.    84. 

Amount  of  compensation  withheld — Right 

to  interest  and  certificate 

49  I.  L.  T.  R.  197 
See  Labourers  (Ireland)  Acts.    10. 

Arbitrator's,   under   Tramways    (Ireland) 

Act,  1883— Error  in 
[1898]  2  I.  R.  719  ;    [1899]  2  I  R.  360 
See  Tramways  (Ireland)  Acts.    2. 
Arbitrators' — ^Tramway    company — Guar- 
anteed dividend — Working  expenses 
[1894]  2  I.  R.  691,  716 
See  Tramways  (Ireland)  Acts,    I. 

Architect — Condition  precedent. 

46  I.  L.  T.  R.  57, 159 
See  Contract.    8. 

By  Home  Secretary  of  re-admission   to 

British  nationality — Not  conclusive  as 
to  prior  foreign  naturalization — Copy 
of  certificate  purporting  to  be  certified 
by  Under  Secretary — ^Admissibility 

[1914]  2  1.  R.  249 
See  Justices — Case  Stated.    2. 

Character  28  I.  L.  T.  R.  16 

See  Master  and  Servant— Certificate  of 
Character. 


CERTIFICATE— cowMnaed. 

Conformity — Arranging  debtor 

■     [1897]  2  I.  R.  92  107  ;  30  I.  L.  T.  R.  5S 
See  Bankruptcy— Arrangement.    3. 

Conformity — Arranging  debtor 

[1895]  1  I.  R.  251 
See  Will — Charge  of  Debts  (and  Legacies). 
2. 

Conformity — Bankruptcy — After-acquired 

property  [1899]  2  I.  R.  313,  322  ; 

33  I.  L.  T.  R.  42 
See  Bankruptcy — After-acquired  Propertv, 
1. 

Conformity — Bankruptcy — ^Failure  to  pay 

10s.  in  the  £. 
See  Cases  under  Bankruptcy — Certificate. 

Costs— R.  S.   C.  (1893),    Order  LXV.,   r. 

4  —  Acceptance   of  money   paid  into 
Court 
[1897]  2  I.  R.  127  ;    30  I.  L.  T.  54S 
See  Practice — Costs.    4.5. 

Excise  licence — New  licence  in  contraveU' 

tion  of  Licensing  Act,  1902 — ^Form  of 
certificate  [1904]  2  I.  R.  494  : 

37  I.  L.  T.  R.  156 
See  Licensing  Acts — Certificate.    2. 

Fisherv  Commissioneis — Fixed  engine  not 

corresponding  with  description  in 

[1903]  2  I.  R.  1 
See  Fisheries  Acts.    9. 

Fishery  Commissioners — Fixed  net — Free 

gap  [1900]  2  I.  R.  161 

See  Fisheries  Acts.    27. 

Fishery  Commissioners — ^Fixed  net — Free 

gap  [1900]  2  I.  R.  211 

See  Fisheries  Acts.    26. 

Fishery     Commissioners  —  Fixed     net — ■ 

Second  inquiry — Mandamus 

[1896]  2  I.  R.  40,  57 
See  Fisheries  Acts.     11. 

Licensing  Acts. 

iSee  Licensing  Acts — Licensing  Certificate. 

■  Licensing  Acts — Premises  not  conducted 

as  a  publichouse 

[1905]  2  I.  R.  101, 112  ; 
37 1.  L.  T.  R.  143,  252 
See  Licensing  Acts — Licensing  Certificate. 
42. 

Of  analyst — Given,  in  another  proceeding 

[1909]  2  I.  R.  490  ;  43  I.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs).    9. 

Of  conformity — Circumstances  for  which 

the  bankrupt  could  not  be  justly  held 
responsible — Failure  to  pay  less  than 
10s.  in  the  £ — Costs  of  unsuccessful 
litigation  [1904]  2  I.  R.  118, 125  ; 

37  I.  L.  T.  R.  224 
See  Bankruptcy— Certificate.    1,  3. 

Of  engineer — Penalty  clauses — Extra  works 

[1912]  2  I.  R.  356 
See  Building  Contract.    4. 

Order  of  Justices — ^Lunatic  Asylums  Act, 

1875,     ri.     14^Stamp     [1908]  2  I.  R.  15 
See  Lunatic.    8. 

Petty  Sessions  order — Error  in 

[1904]  2  I.  R.  64 
See  Justices— Quarter  Sessions.    10. 
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•CERTIFICATE— continued. 

Renewal  of  spirit  grocer's  or  beer  retailer's 

licence — Service  of  notice 
[1904]  2  I.  R.  190  ;    37  I.  L.  T.  R.  250  ; 
4  N.  I.  J.  R.  48 
See  Licensing  Acts — Licensing  Certiflcate. 
70. 

Shares— Bankruptcy        [1900]  2  I.  R.  153 

See  Bankruptcy — Order  and  Disposition. 
12. 

• Solicitor 

See  Solicitor — Certificate. 

Solicitor — Firm — Recovery  of  costs 

[1905]  2  I.  R.  62  ;  38  I.  L.  T.  R.  213 
See  Solicitor — Certificate.    11. 

Taxing  Master — Lands  Clauses   (Taxation 

of  Costs)  Act,  1895 — Certiorari 

[1905]  2  I.  R.  121 
See  Solicitor— Bill  of  Costs.    120. 

Tithe  composition — Statement  as  to  com 

principally  grown  in  the  county 

[1897]  2  I.  R.  271,  287 
/Sec  Tithe  Rentcharge — ^Variation.    5,  6. 

\^'holesale    beer    dealer's    licence — Incor- 

porated company 
[1906]  2  I.  R.  415,  430  ;  40  I.  L.  T.  R.  143 
See  Licensing  Acts — Licensing  Certificate.  8. 

CERTIFICATE  OF  HOUSEHOLDER— Personal 

signature  [1917]  2  I.  R.  347  ; 

51  I.  L.  T.  R.  142 

See  Licensing  Acts — Licensing  Certificate. 
56. 

CERTIFIED  COPY — Licence — Indorsement 

11908]  1  I.  R.  350 
See  Public-house. 

CERTIORARI. 

■ .  Affidavit  grounding — Uberrima  fides 

42  I.  L.  T.  R.  112 
See  Justices — Practice  (Petty  Sessions).  5 
See  Practice — Certiorari. 

Allowance — Poor  Law  audit 

[1898]  2  I.  R.  683 

See  Local  Government— Audit.    1. 

— —  Alternative   offences — General   conviction 

50  I.  L.  T.  R.  233 

iSee  Justices — Jurisdiction  (Petty  Sessions). 

6. 

Appeals  to  House  of  Lords 

[1902]  2  I  R.  697  ;  36  I.  L.  T.  R.  105 
See  Practice — ^Appeal.    11. 

Application  for  licence — Equality  of  votes — 

Form  of  order — Mandamus 
[1902]  2  I.  R.  252  ;  1  N.  I.  J.  R.  85 
See  Licensing  Acts — ^Licensing  Certificate. 
11. 
- —  Bias  of  justices         [1910]  2  I  R.  271,  658 ; 
44 1.  L.  T.  R.  216 
ySce  Justices- Disqualification.    2,  14. 
. Bias — Omission  in  conviction  caused  by  state- 
ment of  defendant — ^Discretion  of  Court 
[1909]  2  I.  R.  763  ;  43  I.  L.  T.  R.  262 
See  Justices — DisqualifiCJ^tion.    4. 

Case  stated  in  same  matter  42  I.  L.  T.  R.  260 

;S'ee  Justices — Jurisdiction  (Petty  Sessions). 
69. 


CEHTIORA'RI— continued. 

■ Certificate     of     arbitrators  — ■  Tramways 

(Ireland)  Act,  1883 
[1898]  2  I.  R.  719  ;  [1899]  2  I.  R.  380 
See  Tramways  (Ireland)  Acts.    2. 
• Certificate  of  arbitrators — Tramways  (Ire- 
land) Act,  1883 

[1894]  2  I.  R.  691,  716 
See  Tramways  (Ireland)  Acts.    1. 

Certificate   of   Local   Government   Board 

Auditor  [1894]  2  I.  R.  489 

See  Municipal  Corporation — Accounts.    1. 

Certificate  of  Taxing  Master — 58    &  59 

Vict.,   c.    Ill  [1905]  2  I.  R.  121 

See  Solicitor— Bill  of  Costs.    120. 

Change  of  venue  [1895]  2  I.  R.  386  ; 

28  I.  L.  T.  R.  91 
See  Criminal  Law — Practice.    13. 

Civil  Bill  decree  38  I.  L.  T.  R.  100 

See  County  Court  Decree.    3. 
Civil  Bill  decree — Renewal  against  execu- 
tor de  son  tort  [1896]  2  I.  R.  436 
See  Executor — Executor  de  son  tort.    3. 

Conduct  disentitling  applicant  to — Waiver 

42  I.  L.  T.  R.  247 
See  Public  Health  Acts.    31. 

Confirmation   of   inspector's   order   under 

Labourers  Acts 

44  I.  L.  T.  R.  174,  176 
;See  Labourers  (Ireland)  Acts.    36. 
Conviction — ^Defect  in — Defendant  not  mis- 
led— 40  &  41  Vict.  ^.  56,  s.  76— Amend- 
ment [1912]  2  I.  R.  64 
See  Water.    1. 

Conviction  —  Justices  —  Amendment    of 

entry  in  order  book 

[1905]  2  I.  R.  309  ;  39  I.  L.  T.  R.  25 
See  Justices — Jurisdiction  (Petty  Sessions). 
31. 

Conviction  — Negativing  exception  — ^Evi- 

dence— ^Incorporation  by  reference  of 

complaint  as  in  sununons — ^Insufficient 

allegation  of  fraud  in  conditional  order 

[1912]  2  I.  R.  1 

See  Local  Government — Disqualification.  14. 

Conviction      quashed  —  Accused      again 

charged  with  same  offence. 

[1915]  2  I.  R.  169 
/Sec  Justices — Jurisdiction  (Pet^  Sessions). 
38. 

Conviction  uncertainty 

42  I.  L.  T.  R.  89,  111 
See  Licensing  Acts — Offences.     13,  14. 

Costs  against  justices      46  I.  L.  T.  R.  80 

See  Justices — Practice  (Petty  Sessions).    2. 

Costs  against  unsuccessful  applicant 

[1897]  2  I.  R.  513 
See  Practice — Costs.    58. 

Costs  of  unsuccessful  prosecutor 

[1914]  2  I.  R.  103 
See  Justices— Jurisdiction  (Petty  Sessions). 
60. 

Costs — Question    of    title — Conviction — 

Justices  acting  in  good  faith 

46  I.  L.  T.  R.  105 
See  Justices — Jurisdiction  (Petty  Sessions). 
93. 
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Death  of  common  informer 

47  I.  L.  T.  R.  168 
See  Justices— Practice    (Petty  Sessions). 
1. 

■  Decision   of   Local  Government   auditor 

reviewable  on  42  I.  L.  T.  R.  189 

See  Local  Government — Audit.    4. 

Decree  of  County  Court — ^Prohibition 

1  N.  I.  J.  B.  160 
See  County  Court— Decree.    4. 

Delay  88  I.  L.  T.  R.  18 

See  Local  Government— Rates.    2. 

■  Discretion  of  Court 

[1910]  2  I.  R.  421,  430  ;  44 1.  L.  T.  R.  128 
See  Labourers  (Ireland)  Acts.    51. 

■  Discretion  to   refuse — Caretaker   already 

put    out   of    possession    under   order 
sought  to  be  quashed 
[1913]  2  I.  R.  113,  117  ;  46  I.  L.  T.  R.  176 
See  Landlord  and  Tenant — Possession. 

Distinct    offences  charged  disjunctively — 

Conviction  general 

[19171  2  1  R  310  ;  51 1.  L.  T.  R.  12 
See  Justices — Jurisdiction  (Petty  Sessions). 
21. 

Does  not  lie  to  quash  order  or  dismissal  by 

Justices  [1916]  2  I.  R.  313,  320 

See  Local  Government— Roads.    28. 

Does  not  lie  to  quash  order  for  renewal  of 

licence  because  of  invalidity  of  house- 
holder's certificate 

[1917]  2  I.  R.  347  ;  51 1.  L.  T.  R.  142 
See  Licensing  Acts — Licensing  Certificate. 
5R. 

Estoppel  —  Judgment  —  Application    to 

quash  order  of  inferior  Court  refused — 
Mistake  of  law     [1900]  2 1.  R.  602, 610  ; 
34  I.  L.  T.  R.  129, 130 
See  Tithe  Rentcharge— Variation.    1. 

Fine  or  imprisonment — Duty  of  Justices  to 

make  selection  of  penalty 

16  I.  C.  L.  R.  23 
See  Justices — Jurisdiction  (Petty  Sessions). 
14. 

Fishery  Acts — Claim  of  title — ^Evidence — 

Several  complainants    1  N.  I.  J.  R.  209 
See  Fisheries  Acts.    2. 

■ General  conviction — Alternative   offences 

42  I.  L.  T.  R.  230 
See  Justices — Jurisdiction  (Petty  Sessions). 
4 

Order  good  on  face  48  I.  L.  T.  R.  42 

See  Practice— Certiorari.    20. 

Grounds — -Bias  of  adjudicating  Justice — 

Dismiss  [1895]' 2  I.  R.  603 

See  Justices— Jurisdiction  (Pettv  Sessions). 
19. 
i Improper  eyeroise  of  discretion  as  to  ad- 
journment [1918]  2  I.  R.  116 
See  Justices— Jurisdiction  (Petty  Sessions). 
2. 

Inchoate     proceeding  —  County     council 

order  dividing  an  urban  district  into 
wards  [1902]  2  I.  R.  452  ; 

35  I.  L.  T.  R.  241 
See  Practice — Certiorari.    12. 


CERTIORARI— co«(im«e(i. 

Indictable  offence — Summarily  tried 

5  N.  L  J.  R.  191 
See  Justices — Jurisdiction  (Petty  Sessions). 
64. 

Interim  transfer  of  licence  subject  to  con- 

dition 39  I.  L.  T.  R.  89  ; 

5  N.  I.  J.  R.  55 
See  Licensing  Acts — ^Transfer.    6. 

Judicial  act — Local  Government  Board 

11902]  2  I.  R.  349  ;  35  I.  L.  T.  R.  87  ; 
1  N.  I.  J.  R.  149 
See  Local  Government — Existing  Officer. 
4. 
— — ■  Justices'  certificate — Licensing  Acts 

[18971  2  I.  R.  57  ;  30  I.  L.  T.  R.  47 
See  Licensing  Acts— Licensing  Certificate. 
44. 

Justices  declining  jurisdiction — Caretaker's 

agreement — ^Alleged  collateral  contract 
[1912]  2  I.  R.  349  ;  46  I.  L.  T.  R.  74 
See  Justices- Jurisdiction  (Petty  Sessions). 
18. 

Justices  —  Jurisdiction  —  Insufficiency  of 

evidence  [19101  2  I.  R.  695 
See  Justices — Practice  (Petty  Sessions). 
49. 
Justices — Petty  Sessions — ^Protracted  ad- 
journment 39  I.  L.  T.  R.  117 
See  Justices — Jurisdiction  (Petty  Sessions). 
6. 

Labourers  (Ireland)  Acts — Confirmation  of 

arbitration — Award  by  Local  Govern- 
ment Board  not  a  judicial  act 

45  I.  L.  T.  R.  65 
See  Labourers  (Ireland)  Acts.    34. 

Licensing  Acts — Valuation  of  premises — 

Beer  dealer's  licence — Wholesale  beer 
dealer's  licence — Spirit  grocer's  licence 
■ — Provisional  valuation. 

1  N.  I.  J.  R.  66 
See  Licensing  Acts — Licensing  Certificates. 
15. 

-  Licensing   Acts — Want   of   jurisdiction — 
Justices  31  I.  L.  T.  R.  38 

See  Licensing  Acts — Offences.    44. 
Local  Government  audit  of  asylum  ac- 
counts 11917]  2  I.  R.  1 
See  Local  Government — Auditor.    2. 

Local  Government  Board  Auditor — Secu- 
rity for  costs    [1910]  2  I.  R.  187, 190  ; 

44  I.  L.  T.  R.  77 
See  Practice — Security  for  Costs.    13. 

Local  Pension  Committee — Decision  as  to 

age  of  applicant       [1910]  2  I.  R.  403  ; 

44  LL.  T.  R.  93 
See  Old  Age  Pensions.    3. 

Mandamus — Case  stated — Proper  remedy 

1  N.  I.  J.  R.  30 

See  Justices — Case  Stated.    1. 

- —  Not  apphcabie  to  L.  G.  B.  Order  approving 

of  adoption  of  Towns   Improvement 

Act,  1854         [1917]  2  I.  R.  4S4,  476  ; 

[1918]  2  I.  R.  158  ;  52  I.  L.  T.  R.  162 

iSee  Town. 

Order  good  on  face         48  I.  L.  T.  R.  42 

See  Practice— Certiorari.    20. 
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Order  of  Local  Government  Board  defining 

boundaries  of  town 
[1917]  2  I.  R.  454,  476  ;  [1918]  2  I.  R.  158  ; 
52  I.  L.  T.  R,  162 
See  Town. 

Order  of  Justice  of  the  Peace — Committal  for 

trial  [1894]  2  I.  R.  158 ;  28  I.  L.  T.  R.  25 
See  Justices— Jurisdiction  (Petty  Sessions). 
23. 

Order  of  Justices  filled  up  misleadingly 

[1898]  2  I.  R.  694  ;  32  I.  L.  T.  R.  83 
See  Justices — Jurisdiction  'Petty  Sessions). 
59. 

^Order  of  Land  Commission 

[18991  2  I.  R.  399  ;  [1902]  2  I  R.  696  ; 
32  I.  L.  T.  R.  26,  78  ;  33  L  L.  T.  R.  157 
See  Land  Law  Acts — ^Fair  Rent.    60. 
•  Order  of  Local  Government  Beard  defin- 
ing boundaries  of  town 
[1917]  2  R.  454,  476;  [1918]  2  I.  R.  158; 
52  I.  L.  T.  R.  162 
See  Town. 
■ ■  Order  of  Local  Government  Board — ^Dis- 
cretion of  Court  [1909]  2  L  R.  354,  369  ; 
43  I.  L.  T.  R.  144 
See  Dispensary  District.    2. 
■  Order  of  Quarter  Sessions — Acquittal  sub- 
ject to  case  stated      [1906]  2  I.  R.  298 
See  Justices— Qucr'er  Sessions.    1. 
Order  of  Quarter  Sessions — Bias — Acquit- 
tal [1906]  2  T.  R.  499 
See  Bias. 

Order  <  f  Quarter  Sessions — Erroneous  re- 

versal of  Justices'  conviction 

[1905]  2  I.  R.  510 
See  Justices— Juris<1iction  (Petty  Sessions), 
12. 

Order  of   Quarter  Sessions — Reversal  of 

dismiss  on  merits — Sufficiency  of  ad- 
judication [1906]  2  L  R.  164 
See  Justices — Quarter  Sessions.    9. 

Order  for  abatement  of  nuisance — Public 

Health  Act,   1873,  =.   261— Delay  in 
signing  and  completing 
[1910]  2  I.  R.  458  ;  44  I.  L.  T.  R.  230 
See  Justices— Jurisdiction  (Petty  Sessions). 
81. 

Order  for  payment  of  costs  under  Labourers 

(Ireland^  Acts 

42  I.  L.  T.  R.  255  ;  43  I.  L.  T.  R.  76 
Scf  Labourers  (Iieland)  Acts.    18. 

Cld    age    pension — ^Appeal    from    Local 

Committee 
[1911]  2  I.  R.  331  ;  45  I.  L.  T.  R.  46 
See  Old  Age  Pension.    1. 

Power  to  award  costs 

[1905]  2  I.  R.  154  ;  38  I.  L.  T.  R.  207 
See  Practice— Certiorari.    11. 
Prevalence    of    irregular    practice — Dis- 
cretion of  Court       [1904]  2  I.  R.  190  ; 
37  1.  L.  T.  R.  250  ;  4  N.  I.  J.  R.  48 
See  Licensing  Acts — Licensing  Certificate. 
70. 

Prosecutor — District  Council 

41  L  L.  T.  R.  214 
See  Local  Government — Rates.    6. 


CERTIORARI — continued. 

Quashing  acquittal  at  Quarter  Sessions 

42  I.  L.  T.  R.  105 
See  Fisheries  Acts.    14. 

Rate  made  in  pursuance  of  illegal  resolu- 

tion [1911]  2  I.  R.  245 

See  Dublin  Municipal  Rpte. 

Rate — Unsuccessful    appeal    to    Quarter 

Sessions  [1904]  2  I.  R.  374  ; 

38  I.  L.  T.  R.  108 
See  Local  Government — Rates.    7. 

Record  of  conviction — Decision  of  majority 

of  Justices  [1917]  2  I.  R.  437 

See  Licensing  Acts — OlEences.    30. 

Reversal  of  conviction  by  Quarter  Sessions 

— ^Appeal — Recognisance 

[1901]  2  I.  R.  548 
See  Justices — Quarter  Sessions.    12. 

Security  for  [1910]  2  I.  R.  187, 190  ; 

44  I.  L.  T.  R.  77 
See  Practice — Security  for  Costs.    13. 

Substantial  ground  not  set  out  in  condi- 

tional order — Leave  to  amend 

46  I.  L.  T.  R.  299 
See  Local  Government — Roads.    29. 

Surcharge — Accounts — Township  Commis- 

sioners [1898]  2  I.  R.  511 

See  Municipal  Corporation — Accounts.    3. 

Surcharge  — ^Auditor  —  Local  Government 

Board  [1898]  2  I.  R.  527 

See  Local  Government — Audit.    9. 

Surcharge — Auditor — Local     Government 

Board    [1898]  2 1.  R.  530 ;  31 L  L.  T.  R.  8. 
See  Municipal  Corporation — Accounts.    2. 

Sureties  of  the  peace  and  for  good  behaviour 

— Order  not  showing  jurisdiction  ex 
facie  [1912]  2 1.  R.  374 

See  Justices — Jurisdiction  (Petty  Sessions). 
128. 

Summary    conviction  —  Offence     under 

Towns  Improvement  (Ireland)  Act, 
1854 — Entry  in  Petty  Sessions  book  not 
an  order  in  respect  of  which  certiorari 
lies  [1914]  2  I.  R.  103 

See  Justices — Jurisdiction  (Petty  Sessions). 
60. 

Summary  conviction — Omission  in    sum- 

mons— ^Defendant  not  prejudiced — 
Defect  cured  by  4  fr.  41  Vict.  1,  o.  66,  s. 
76 — Certiorari  refused 

[1914]  2  L  R.  178, 181,  note 
See  Justices — Jurisdiction  (Petty  Sessions). 
IH,  17. 

Taxed  bill  of  costs  in  House  of  Commons — 

Surcharged  by  Local  Government 
auditor  [1911]  2  I.  R,  535 

See  Local  Government — Audit.    10. 

To  review  decisions  of  Land  Commission 

34  I.  L.  T.  R.  219 
See  Land  Law  Acts— Sale  of  Tenancy.    20. 
Uncertainty — ^District    charges^ — One    con- 
viction 42  L  L.  T.  R.  89,  111 
See  Licensing  Acts — Ollences.    1 3. 

Unnecessary  certificate  of  Justices 

[1906]  2 1.  R. 415, 430;  40  I.  L.  T.  R.  143 
See  Licensing  Acts— Licensing  Certificate. 


(  197) 


DIGEST   OF    CASES. 


(  198) 


CERTIOR  ARl— continued. 

■  Unspeaking    order  [1906]  2  I.  R.  446 

See  Justices — Quaitei  Sessions.    14. 
45  I.  li.  T.  R.  145 

See  Justices— Disqualification.    22. 
42  I.  L.  T.  R.  255;  43  I.  L.  T.  R.  76 

/See  Labourers  (Ireland)  Acts.    is. 

43  I.  L.  T.  R.  216 

See  Laljourers  (Ireland)  Acts.    35. 

45  I.  L.  T.  R.  6 

See  Labourers  (Ireland)  Acts.    7. 

41 1.  L.  T.  R.  211 

See  Licensing  Acts— Transfer.    10. 

40LL.  T.  R.57 

See  Local  Government — Rates.    9. 

45  I.  L.  T.  R.  181 

See  Local  Government— Rates.    22. 

[1906]  2  I.  R.  487 

See  Previous  Decision. 

Variation  of  tithe  rentoharge 

[189S1  2  I.  R.  592,  624  ;  32  I.  L.  T.  R.  97 
See  Tithe  Rentcharge— Variation.    4. 

CESS— Grand  Jury 

iSee  Cases  under  Grand  Jury — Cess. 

CESS   COLLECTOR.— Local    Government — Ex- 
isting officer  [1901]  2  I.  R.  367 
See  Local  Government — Existing  Officer.  2. 

CESTUI  QUE  TRUST— Third  party.— Right  to 
sue  on  contract  1  N.  I.  J.  R.  53 

See  Contract.    32. 

CESTUI   QUE   VIE— Death  of 

[1911]  2  I.  R.  398,  419 
See  Landlord  and  Tenant — Action   lor 
Recovery  o'  Land.    41. 

CHAIRMAN. 

Meetine  for  election  of  conservators 

[1907]  2  I,  R.  123 
See  Fishery  Conservators. 

Urban  District  Council — ^Annual  election — 

EquaUty  of  votes     [1912]  2  L  R.  440  ; 
46  I.  L.  T.  R.  103, 165 
See  Local  Government  Election.    3. 

CHALLENGE— .Juror— Railway  traverse 

36  I.  L.  T.  R.  143 
See  Railway— Traverse.    1. 

CHAMBERS. 

See  Practice — Chambers. 

Order  in— Appeal     [1895]  1  I  R  309,320. 

See  Practice  (Matrinonlal)— Particulars.  3. 

Order  in — Motion  to  discharge 

[1904]  1 1.  R.  120 
See  Practice — Chambers. 

CHANCE— Game  of  [1914]  2  I.  R.  261  ; 

48  I.  L.  T.  R.  105 
See  Gaming  and  Wagering.    U. 

CHANCERY  DIVISION— Transfer  to 

2  N.  I.  J.  R.  270 
See  Practice— Transfer  of  Action.    2. 


CHANGE  OF  DOMICIL— Evidence 

[1895]  1  I.  R.  379,  407 
See  Domicil.   1. 

CHANGE  OF  INVESTMENT— Ademption 

[1913]  1 1.  R.  232 
See  Power — Execution.    4. 

CHANGE  OP  RESIDENCE— Freeman 

[1896]  2  I.  R.  326  ;  30  I.  L.  T.  R.  77 
See  Parliament — ^Franchise.    45. 

CHANGE    OF   VENUE— Fresh  notice  of  trial 
where  venue  changed 

49  I.  L.  T.  R.  219 
See  Practice— Default,    8. 

CHAPLAIN — ^Trustee  of  chapel — Contract  with 
— Exclusion  of  personal  liability 

[1895]  2  I.  R.  337 
See  Trustee— Liabilities. 


28  I.  L.  T.  R. 

Servant— Certificate 
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CHARACTER. 

Certificate  of. 

See  Master  and 
Character. 
— ■ — ■  Certificate  of — -Licensing  Acta 

[1903]  2  I.  R.  429,  440  ;  37  I.  L.  T.  R.  69  ; 
3  N.  I.  J.  R.  130 
See    Licensing    Acts — Licensing    Certifi- 
cate.   53. 

Of  holding. 

See  Land  Law  Acts — Character  of  Holding. 

CHARGE. 

Aimuity — ^Agreement    to    pay    "  out    of 

first  and  readiest  of  means  " 

[1896]  ILR.  149, 162 
See  Settlement — Construction.    2. 

Annuity — Charged  on  real  estate  only 

[1896]  1 1.  R.  427 
See  Will— Annuity.    9. 
— —  By    will,    of    legacies    on    real    estate — 
Specific  devise  of  part  of  real  estate — 
Whether  subject  to  charge 

49  I.  L.  T,  R.  97 
iSee  Will— Specific  Devise.    1. 

•  Company — ^Registration 

[1914]  1 1.  R.  389 
See  Company— Debentures.    10. 

Debentures  [1896]  1  I.  R.  301,  329 

See  Company — Borrowing  Powers.    1. 

•  Legacies—Charged   on   land   if   personal 

estate  should  prove  to  be  insufficient — 
Devastavit —  Incumbrances  created  by 
executor  also  devisee — Laches — 
An;angement — Certificate  of  con- 
formity [1895]  1  I.  R.  251 
ySee  Will— Charge  of  Debts  (and  Legacies). 

Legacies — ^If  peisdpal  estate  insufficient — 

Subsequent   specific    devise — ^Acquies- 
cence— Lapse  of  time 

[1897]  1  I.  R.  86. 113,  609 
See    Will  —  Charge     of    Debts    (and 
Legacies).    1. 


(  199  ) 


DIGEST    OF    CASES. 


(  200  ) 


CHABGE — continued. 

Legacy — ^Marriage  of  legatee  with  consent 

of  testatrix  —  Condition  —  Time  for 
raising  charge  [1897]  1  I.  R.  343 

See  Will — Condition.    11^ 

Presumption  of  extinguishment 

[1915]  1 1.  R.  198,  330 
See  Merger.    3. 

CHARGEANT  IN   POSSESSION— Account  by 

[1918]  1 1.  R.  95 
See  Limitations,  Statute  oJ— Trusts.    8. 

CHARGE  ON  LAND. 

Action  to  raise — Sale  directed  in  County 

Court  [1912]  1  L  R.  403 

See  Practice — Transfer  of  Action.    9. 

Contingent     charge — Conveyancing     Act, 

1881,  s.  5  (1)  (2)  1N.LJ.R.138 

See  Vendor  and  Purchaser. — Title.    1. 

Leasehold — Apportionment— Tenant-for-life 

and  remainderman     [1895]  1 1.  R.  479 
See  Tenant-for-Lif  e  and  Remainderman.'  4. 

On    real    estate — ^Whether    affected    by 

registration  of  judgment  as  a  mortgage 
[1895]  1 1.  R.  468 
See  Mortgage — Judgment  Mortgage.    7. 

Payment  by  tenant-for-life 

[1904]  1 1.  R.  130, 146 
See   Tenant  -  (or  -  Life   and   Remainder- 
man.   10. 

Portions — Expiration  of  term  to  raise — 

Intention—Construction  of  settlement 
[1899]  1 1.  R.  96 
See  Settlement — Construction.    32. 

Several  mortgages — Proviso  for  redemp- 

tion— Construction 
[1912]  1 1.  R.  194,  460  ;  46  I.  L.  T.  R.  144 
See  Mortgage — General.    13. 
Tithe  rentoharge — First  estate  of  inheri- 
tance [1903]  1  I.  R.  429  ; 
[1904]  1 1.  R.  272  ;  37  I.  L.  T.  R.  128 
See  Tithe  Rentcharge — Liability  to.    1. 

Voluntarily  acquired — ^Merger 

[1896]  1 1.  R.  45 
See  Mortgage  (General).    31. 

Will — "  All  my  estate  and  interest  in  the 

lands    of   C." — Beneficial   interest   in 
charges  on  the  estate  passing 
[1897]  1 1.  R.  457  ;  31 1.  L.  T.  R.  6,  7 
See  Will— Words.    2. 

CHARGING  ORDER. 

See  Practice — Charging  Order  (and  Stop 
Order). 

■ Costs — ^Action  in  which  less  than  £20  is 

recovered  [1899]  2  I.  R.  38 

See  Practice — Costs.    59. 
■ — —  Costs — Legal  Practitioners  (Ireland)  Act, 
1876. 
See  Solicitor — Lien.    5. 

Cost's — Legal  Practitioners  (Ireland)  Act — 

Petitio,n  in  Land  Judges'  Court 

[1903]  1 1.  R.  124 
See  Land  Judges'  Court — Practice.    18. 

Costs— 39  &  40  Vict.,  c.  44,  s.  3 

[1904]  2  I.  R.  44  ;  4  N.  I.  J.  R.  6 
See  Solicitor— Lien.    8. 


CHARGING  ORDER-  - 

Cross  judgments  in  separate  actions 

[1911]  2  I.  R.  118  ;  45  L  L.  T.  R.  49 
See  Solicitor — Lien.    9. 

For  costs  50  I.  L.  T.  R.  85 

See  Solicitor— Lien.    12. 

Solicitor — Costs — Property    recovered    or 

preserved- — Sum  over  which  client 
appointed  receiver  by  way  of  equitable 
execution  [1914]  2  I.  R.  31 

See  Solicitor — ^Lien.    11. 

CHARITABLE  DONATIONS  AND  BEQUESTS. 

. Commissioners  of — Order  for  payment  of 

trust  funds  to      [1914]  1  I.  R.  194.  271 
See  Charity— Gift  to.    4,  31. 

Unexpended  funds — Cy-pris 

[1914]  1  L  R.  142 
See  Benefit  Society. 

CHARITABLE  INSTITUTION. 

50  I.  L.  T.  R.  42' 
See  Land  Law  Acts — Fair  Rent.    61. 

CHARITABLE  LOAN  SOCIETIES  (IRE- 
LAND) ACTS— Application  of  Petty 
Sessions  (Ireland)  Act,  1851,  to 

[1914]  2  I.  R.  89  ;  47  I.  L.  T.  R.  46. 
See    Justices — Jurisdiction     (Petty    Ses- 
sions).   133. 

CHARITABLE  PURPOSES. 

50  I.  L.  T.  R.  105 

See  Poor  Rate — Exemption.    4. 

Premises  used  for — Exemption 

[1906]  2 1.  R.  479 
See  Poor  Rate — ^Exemption.    5. 

Premises  used  exclusively  for 

38  I.  L.  T.  R.  150  ;  4  N.  I.  J.  R.  215. 
See  Poor  Rate — Exemption.    6. 

Property  used  for  rating 

[1911]  2 1.  R.  173. 
See  Poor  Rate — Exemption.    7. 

Property  used  for — Rating 

[1897]  2 1.  R.  157' 
See  Poor  Rate — Exemption.    2. 

CHARITY. 

See  Charitable  Donations  and  Bequests. 
Act,  and  Charity — Gift  to. 

Bequest  to  executors   for  the  testator's 

"  best  spiritual  advantage  " 

[1917]  1  I.  R.  448 
See  Will — Uncertainty.    4. 

Poor  rate  —  Exemption  —  Hereditaments 

used  for  educational  purposes  not  being 
for  education  of  the  poor 

[1914]  2  I.  R.  447 
See  Poor  Rate — Exemption.    9. 

Property   used   for   charitable   purposes — 

Rating  [1896]  2  I.  R.  538  ; 

31  I.  L.  T.  R.  21 
See  Poor  Rate — Exemption.    19. 

Trustees — Signature  of  some  of,  to  ap- 

plication to  vary  tithe  rentcharge 

32  I.  L.  T.  R.  48. 
Sef.  Tithe  Rentcbarge— Variation.    9. 
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CHARITY — continued. 

Trustees  of,  landlords — ^Demesne   lands — 

UndemesniriK  [1895]  2  I.  R.  513 

See  Land  Law  Acts— Character  of  Holding. 
46. 

CHARITY— CHARITABLE    DONATIONS   AND 
BEQUESTS  ACTS. 

1. Interest  in  land — Death  within  three 

months — Will — Construction — Trust— Discretion- 
ary power  —  Charitable  or  other  purpose — 
-Devisee  talcing  beneficially  —  Uncertainty.]  A 
testatrix,  entitled  to  real  estate,  by  her  will 
provided  as  follows  : — "  I  give  and  bequeath  my 
dwellinghouse,  of&oe-house,  yard,  and  garden 
to  the  Rev.  T.  L.,  parish  priest,  for  a  Roman 
<!atholio  school,  or  for  whatever  other  purpose 
lie  pleases."  Testatrix  died  within  three  months 
■of  the  date  of  the  execution  of  her  will : — Held, 
that  there  was  no  trust  created  for  a  charitable 
purpose,  and  that  the  Rev.  T.  L.,  was  entitled 
beneficially  to  the  gift.  In  re  Harbison,  deceased; 
Morris  v.  Larkin 

M.  R.,  [1902]  1 1.  R.  103  ;  36  I.  L.  T.  R.  10 

2. Interest  in  land— Dewiae  of  land — 

Secret  trust — Tenants  in  common — Death  of 
testator  within  three  months — Validity  of  bequest} 
A  testator  devised  certain  houses,  and  also  a 
legacy  of  £600  charged  on  the  remainder  of  his 
property,  which  comprised  landed  property,  to 
three  persons  absolutely,  as  tenants  in  common, 
coupled  with  a  secret  trust,  for  charitable 
purposes.  One  of  the  legatees  at  the  time  the 
will  was  made  was  informed  of  the  trust ;  the 
other  two  had  no  knowledge  of  it  until  after  the 
death  of  the  testator.  The  testator  died  within 
three  months  after  making  his  will : — Held,  by 
Chatterton,  V.-C,  that  the  bequest  of  the  three 
houses  failed,  and  also  the  legacy  of  £600  so 
far  as  same  was  payable  out  of  the  real  estate 
or  chattels  real  of  the  testator.  Held,  by  the 
Court  of  Appeal  (varying  the  order  of  the  Vice- 
Chancellor),  that  the  bequest  of  the  one-third 
of  the  property  to  the  trustee  who  was  aware 
of  the  trust  was  invalid,  but  that  the  other 
two-thirds  went  absolutely  to  the  other  two 
devisees.     Oeddis  v .  Semple 

V..C,  App,  [1903]  1  I.  R.  73.  79 

3. Interest  in  land — Money  charged  on 

land — Foreign  Missions  of  Presbyterian  Church 
in  Ireland — Charity  in  Ireland — Charitable  Dona- 
tions and  Bequests  (Ireland)  Act,  1844  (7  cfe  8 
Vict.,  c.  97),  s.  16.]  Where  a  testator  devised 
and  bequeathed  certain  house  property  and  lands 
to  trustees  upon  trust  inter  alia  to  pay  one- 
twentieth  of  the  yearly  income  arising  therefrom 
•every  year  for  ever  to  the  Foreign  Missions  of 
the  Presbyterian  Church  in  Ireland,  and  where 
the  testator  died  within  three  months  of  the 
making  of  the  will : — Held,  that  this  was  a  good 
and  valid  charitable  bequest,  inasmuch  as  it 
was  not  a  bequest  for  pious  or  charitable  uses 
in  Ireland.  Brovm,  deceased  ;  Brown  v.  Harrison 
V.-C.,  35  I.  L.  T.  R.  25 

4. Interest    in    land — •"  Pious    use  " — 

"  Hereditament  " — Rentcharge — -Perpetual  an- 
nuity payable  out  of  lands — Bequest  for  Masses — 
1  <fe  8  Vict.,  c.  97,  s.  16.]    A  perpetual  annuity 


CHARITY— CHARITABLE   DONATIONS   AND 

BEQUESTS  KGT^— continued. 

charged  on  lands  is  a  hereditament  within  the 
meaning  of  7  &  8  Vict.,  o.  97,  s.  16,  and  is 
probably  also  an  interest  in  lands  within  the 
meaning  of  the  same  section.  Where  a  per- 
petual annuity  charged  on  land  was  devised  to  a 
trustee  with  a  direction  that  he  should  dispose 
of  same,  and  apply  the  proceeds  for  Masses  for 
the  testatrix  and  her  deceased  relatives,  and 
the  testatrix  died  within  three  months  from  the 
execution  of  the  will : — Hdd,  that  the  donation 
was  for  a  pious  use,  and  was  therefore  invalid. 
In  the  Matter  of  the  Trustee  Act,  1893 ;  Be 
Cresswell,  deceased 

Cir.  Cas.,  Andrews,  J.,  33  I.  L.  T.  R,  46 

5. Interest     in     land  —  Bevocation    of 

registered  deed  by  unregistered  deed — The 
Charitable  Donations  and  Bequests  (Ireland) 
Act  1844  (7  £&  8  Vict.,  c.  97),  s.  16— Transfer 
of  bank  shares  and  after-acquired  property — 
Imperfect  gift.]  A  testator,  prior  to  making  his 
will,  by  registered  deed  conveyed  to  trustees  real 
and  personal  estate,  to  hold  upon  trust  for 
himself  for  life,  and  after  his  death  for  charitable 
purposes,  as  therein  mentioned,  reserving  to 
himself  a  power  of  revocation.  By  a  further 
deed,  made  in  pursuance  of  this  power,  the 
testator  purported  to  revoke  and  alter  certain 
of  the  trusts  in  the  former  deed.  He  also  con- 
veyed to  the  same  trustees  further  real  estate 
and  chattels  real,  and  also  certain  bank  shares, 
and  all  future  property  to  be  acquired  by  him 
for  the  same  and  further  charitable  purposes. 
The  deed  was  not  registered.  The  testator 
afterwards  made  his  will,  and  bequeathed  other 
property  to  the  trustees  of  the  deeds,  upon  the 
same  trusts,  but  appointed  no  executors  or 
residuary  legatees.  On  his  death  administra- 
tion, with  the  will  annexed,  was  granted  to  one 
of  his  next-of-kin.  The  trustees  brought  an 
action  to  carry  out  the  trusts  of  the  deed  and 
will,  and  to  have  the  real  and  personal  estate  of 
the  testator  administered.  The  testator  left  a 
considerable  amount  of  property,  acquired  after 
the  execution  of  the  second  deed.  No  transfers 
of  the  bank  shares  were  ever  executed.  7  &  8 
Vict.,  c.  97,  s.  16,  invalidates  a  donation  for 
charitable  purposes  in  Ireland  of  any  estate  in 
lands  for  such  uses,  unless  the  deed  containing 
the  same  is  registered  in  the  Registry  of  Deed3 
within  three  calendar  months  after  execution  : — 
Held  (1),  that,  so  far  as  the  second  deed  pur- 
ported to  revoke  the  trusts  of  the  first  deed,  it 
was  operative  although  not  registered ;  (2)  that, 
so  far  as  it  affected  to  create  new  charitable 
interests  in  the  lands,  it  was  invalid  by  not 
being  registered ;  (3)  that  neither  the  bank 
shares  nor  the  after-acquired  property  passed 
by  the  second  deed.  The  ratio  decidendi  of 
Attorney-General  v.  Rye  (2  Vern.  453)  and 
Attorney-General  v.  Burdett  (ib.  755),  aiding  the 
defective  execution  of  gifts  for  charitable  pur- 
poses, does  not  apply  to  Ireland,  the  English 
and  Irish  statutes  as  to  charitable  uses  being 
dissimilar.  In  re  Carey,  deceased  ;  Mitchell  v. 
Ewing  M.  R„  [1901]  1 1.  R.  81 
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CHARITY— CHARITABLE  DONATIONS  AND 
BEQUESTS  ACTS— continued. 

6. Interest  in  land — Will — Bepublication 

by  subsequent  codicil — Death  of  testator  within 
three  months — Validity  of  gift — 7  <b  8  Vict., 
c.  97,  s.  16.]  A  charitable  gift  of  land  is  not 
invalidated  merely  by  the  fact  that  the  will 
containing  it  is  confirmed  and  republished  by 
a  codicil  made  less  than  three  months  before 
the  death.  A  testator,  by  a  will  executed  more 
than  three  months  prior  to  his  death  devised 
the  residue  of  his  property,  consisting  partly 
of  lands,  to  a  charity.  By  two  codicils,  both 
executed  less  than  three  months  prior  to  his 
death,  the  testator  made  some  additional 
beq^uests  in  favour  of  certain  persons,  the  only 
effect  of  which,  as  regards  the  residue,  was  to 
reduce  it,  and  otherwise  he  confirmed  his  will : — 
HeM,  that  the  devise  of  the  lands  for  charitable 
purposes  was  not  invalidated.  In  re  Moore, 
deceased  ;  Long  v.  Moore 

Barton,  J.,  [1907]  1 1.  R.  315  ; 
41 1.  L.  T.  R.  150 

7.   Interest     In     land — Will — English 

charity — Death  of  testator  within  three  months- 
Failure  of  giftr—'l  <Ss  8  Vict.,  c.  97,  a.  16.]  A 
testatrix  bequeathed  all  her  property,  of  what- 
soever nature  and  kind,  to  her  executors,  upon 
trust  to  sell  same  and  convert  into  money,  and 
out  of  the  proceeds  to  pay  debts  and  certain 
legacies,  and  to  divide  the  remainder  among 
certain  charities,  one  of  which  was  Dr.  Barnardo's 
Homes  in  London.  The  only  property  applicable 
for  the  discharge  of  the  charitable  legacies  con- 
sisted of  a  farm  of  land  held  under  a  judicial 
tenancy.  The  testatrix  died  within  three  months 
after  making  her  will : — Held,  that  the  gift 
failed.  Boyle  v.  Boyle  (1  I.  R.  11  Eq.  433) 
followed.  In  re  Brown,  deceased ;  Brown  v. 
Harrison  (35  I.  L.  T.  B.  25)  not  followed.  In  re 
Knox,  deceased  ;  Snodgrass  v.  Oamble 

Barton,  J.,  [1910]  1 1.  R.  20 

8.  Practice — Applications  or  other  pro- 
ceedings in  Court — Notice  to  the  Commissioners 
of  Charitable  Donations  and  Bequests — 30  <fc  31 
Vict.,  c.  54,  s.  4.]  Before  any  suit,  petition  or 
other  proceeding  (not  being  an  application  in  a 
pending  matter)  for  any  relief,  order,  or  direction 
concerning  or  relating  to  any  charity  shall  be 
commenced,  notice  in  writing  containing  the 
particulars  required  by  section  4  of  30  &  31 
Vict.,  c.  54,  shovdd  be  transmitted  to  the  Com- 
missioners of  Charitable  Donations  and  Bequests 
in  Ireland.     M' Clement  y.  Bennett 

M.  R.,  43  I.  L.  T.  R,  242 

9. Will — Charitable     devise — Estate     in 

lands — Death  of  testator  within  three  months — 
Registration — Estate  passing — 7  &  8  Vict.,  c.  97, 
s.  16 — Local  Registration  of  Title  {Ireland)  Act, 
1891,  ss.  25  arid  35.]  A.,  the  owner-in-fee  of 
lands  purchased  by  him  (prior  to  the  passing 
of  the  Local  Eegistration  (Ireland)  Act,  1891), 
under  the  provisions  of  the  Irish  Land  Purchase 
Acts,  subject  to  an  annuity  to  the  Irish  Land 
Commission,  purported  to  divide  the  lands  into 
four  lots,  which  in  1906  he  sold  to  purchasers, 
subject  to  apportioned  parts  of  the  annuity. 
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the  sale  in  each  case  being  made  subject  to  the- 
consent  of  the  Irish  Land  Commission  being 
obtained  to  such  subdivision  and  apportionment, 
and  power  being  reserved  to  the  vendor  to  annul 
the  sale  in  case  such  consent  should  be  withheld. 
Subsequently,  each  purchaser  was  let  into 
occupation  of  his  portion  of  the  lands  under  an 
agreement  which  provided  that  he  was  to  be 
regarded  as  in  possession  temporarily  only,  and 
that  in  the  event  of  the  sale  being  annulled  ho 
should  be  chargeable  with  an  occupation  rent. 
A.,  who  had  never  been  registered  as  owner  of 
the  lands  under  the  Local  Registration  of  Title 
(Ireland)  Act,  1891,  died  prior  to  the  consent 
of  the  Irish  Land  Commission  being  obtained 
to  the  said  sub-division,  having  on  the  day 
prior  to  his  death,  executed  a  wHl,  by  which, 
without  expressly  referring  to  the  said  lands, 
or  the  purchase-moneys  payable  therefor,  he 
devised  and  bequeathed  the  residue  of  his 
property  for  charitable  purposes.  Some  tim& 
after  the  testator's  death,  the  consent  of  the 
Irish  Land  Commission  having  been  then 
obtained  to  the  said  sub-division,  the  executors 
of  his  will  were  registered  as  owners  of  the  lands, 
and,  thereupon,  executed  transfers  to  the  four 
purchasers,  each  of  whom  became  registered  a» 
owner  of  the  portion  of  the  lands  purchased  by 
him  : — Held,  by  the  Court  of  Appeal  (afllrming 
the  decision  of  the  Master  of  the  Bolls),  that  the 
testator  had  an  "  estate  "  in  the  lands  at  the 
time  of  his  death,  within  the  meaning  of  section 
16  of  7  cfe  8  Vict.,  c.  97  ;  and  that,  accordingly, 
the  residuary  devise  of  the  said  lands  for 
charitable  purposes  failed.  In  re  Mooney^» 
Estate  :  Mooney  v.  M'Mahon 

M.  R.,  App.,  [1911]  1  I.  R.  125,  130  ; 
45  I.  L.  T.  R.  41 

10. Will  executed  within  three  months 

of  deatll— 7  <fc  8  Vict.  c.  97  s.  16— Devise  to 
parish  priest — Gift  to  the  office  and  not  for  per- 
sonal benefit — Trust  for  heir-at-law  and  annui- 
tant.'] By  his  will  dated  14th  June  1888  a 
testator,  after  devising  a  life  estate  to  his  wife 
in  certain  freehold  property  consisting  of  two 
houses  in  the  village  of  C,  provided  as  follows  : — 
"  At  my  wife's  demise  I  desire  that  the  two 
houses  become  the  property  of  the  parish  priest 
of  v.,  on  condition  of  paying  £10  yearly  to  my 
brother's  son.  P.,  and  also  £1  yearly  for  masses 
for  the  repose  of  the  souls  of  the  deceased 
members  of  my  family.  Testator  died  two  days, 
after  the  execution  of  the  will.  He  was  the 
owner-in-fee  of  the  devised  property.  His- 
widow  died  twenty-three  years  afterwards,  on 
22nd  February,  1911.  At  that  date  the  priest 
of  the  parish  of  U.  was  the  third  in  succession 
in  charge  of  the  parish  since  testator's  death  : — 
Held  (1),  that  the  devise  of  the  freehold  house 
property  to  the  parish  priest  of  V.  was  a, 
charitable  devise,  and  therefore  void,  as  con- 
travening the  provisions  of  section  16  of  the 
Charitable  Donations  and  Bequests  Act,  the 
testator  having  died  within  three  months  of  th& 
date  of  the  will ;  (2)  that  the  parish  priest  of  U 


(  205  ) 


DIGEST  OF   GASES. 


(  206  ) 


CHARITY— CHARITABLE   DONATIONS    AND 

BEQUESTS  ACTS— continued. 
was  a  trustee  for  testator's  nephew  P.,  in  respect 
of  the  annuity  of  £10,  and  for  the  heir-at-law 
of   testator   as   to   the   rest   of   the   property. 
Corcoran  v.  O'Kane    Barton,  J.,  [1913]  1  I.  R.  1 

Bequest  to  "  Father  K.,  to  the  church,  as 

he  thinks  fit  and  proper  to  expend  it." 
37  I.  L.  T.  R.  71 
See  Will — ^Uncertainty.    2. 

CHARITY— GIFT  TO. 

1. Animals  useful  to  man — Oafs'  home — 

Perpetuity — Society  for  the  benefit  of  animals.} 
A  testatrix  bequeathed  to  the  Commissioners 
of  Charitable  Donations  and  Bequests  £4,000, 
New  Consols,  "  upon  trust  to  apply  the  income 
for  the  exclusive  maintenance  of  the  D.  Home 
for  Starving  and  Forsaken  Cats  .  .  .  includ- 
ing the  maintenance  of  the  chloroform  chamber 
now  existing,  or  any  other  painless  method  of 
putting  an  end  to  cases  of  hopeless  suffering, 
and  the  maintenaneo  of  the  boarding  depart- 
ment, but  for  no  other  purpose,  as  the  D.  Society 
for  the  Prevention  of  Cruelty  to  Animals  are 
bound,  under  deed  of  27th  February,  1888,  to 
provide  for  rent,  taxes,  repairs,  caretaker's 
wages,  and  all  other  expenditure  "  : — Held,  that 
the  bequest  in  favour  of  the  Home  for  starving 
and  forsaken  cats  was  a  valid  charitable  gift. 
Swifte  V.  Attorney-General 

Barton,  J.,  [1912]  1 1.  R.  133 

2. Apportionment    between    diaritable 

and  non-cliaiitable  objects — Male  religious  order 
bound  by  monastic  vows — "  Regular  clergy."} 
When  trustees  have  a  discretion  to  apportion 
between  charitable  objects  and  definite  and 
ascertainable  objects  non-charitable,  the  trust 
does  not  faU,  and,  in  default  of  apportionment 
by  the  trustees,  the  Court  will  divide  the  fund 
equally  between  the  objects  charitable  and  non- 
charitable.  A  testator  appointed  his  executor 
to  distribute  his  estate  of  whatever  nature 
"  among  the  charities  and  hospitals  (Roman 
Catholic)  and  the  regular  clergy — the  friars  of 
C.  and  W.  to  get  the  preference  -.—Held,  that 
this  was  a  gift  to  three  objects — (a)  charities 
generally,  (b)  hospitals,  and  (c)  the  regular 
clergy,  and  that,  the  executor  having  made  no 
apportionment,  the  general  estate  should  be 
divided  equally  between  the  three,  the  first  and 
second  being  valid  charitable  legacies,  and  the 
third  failing  as  being  against  the  policy  of  the 
10  Geo.  ly.,  u.  7,  Salusbury  v.  Derdon  (3  K.  &  J. 
529)  applied.  Semble,  the  description  "  regular 
clergy"  does  not  by  itself  necessarily  import 
clergy  bound  by  monastic  vows.  O'Meara  v. 
Attorney-General  M.  R.,  [1913]  1  I.  R.  276 

3- "  Bequest  for  establishing  a  mon- 
astery, or  any  other  religious,  ecclesiastical,  or 
charitable  institution " — Failure  of  gift.]  A 
bequest  to  a  trustee  "  for  establishing  a  mon- 
astery, or  any  other  religious,  ecclesiastical,  or 
charitable  institution  which  he  in  his  absolute 
discretion  shall  think  fit,  or  partly  for  such 
purpose  or  purposes,  and  partly  for  Masses  for 
the  repose  of  the  souls  of  the  testatrix's  family," 


CHARITY— GIFT  TO— continued. 
is  not  a  good  charitable  bequest.  The  will 
contained  a  provision  whereby,  in  the  event  of 
any  question  arising  as  to  the  legality  or  validity 
of  the  devises  and  bequests,  or  if  any  such 
devise  or  bequest  should  be  illegal  or  invalid, 
the  testatrix  gave,  devised,  and  bequeathed  all 
her  property  to  the  trustee  absolutely  without 
any  trust,  condition,  or  obligation  : — Held,  that 
the  charitable  gift  having  failed,  the  property 
went  to  the  trustee  absolutely  under  the  ultimate 
gift  over.  In  re  Douglas,  Obert  v.  Barrow 
(35  Ch.  D.  472)  distinguished ;  Hunter  v. 
Attorney-General  ([1899]  A.  C.  309)  followed. 
Commissioners  of  Charitable  Bequests  v.  M'  Cartan 
and  others 

M.  R.,  [1917]  1 1.  R.  388  ;  51 1.  L.  T.  R.  197 

4. Bequest  to  college  for  the  education 

of  testator's  relations — Order  for  payment  to 
Commissioners  of  Charitable  Donations  and 
Bequests.  ]  A  testator  bequeathed  to  St.  Jarlath'  s 
College,  Tuam,  the  sum  of  £600,  the  interest  on 
which  was  to  go  for  ever  towards  the  education 
of  his  relations  in  that  college,  preference  to  be 
given  to  the  most  eligible  and  best  conducted, 
the  selection  to  be  given  to  the  Archbishop  for 
the  time  being,  to  a  conscientious  layman,  and 
to  the  parish  priest  of  the  boy  to  be  considered. 
There  were  no  trustees  of  St.  Jarlath's  College, 
nor  any  deed  of  foundation.  The  affairs  of  the 
College  were  managed  by  a  council : — -Held, 
that  the  bequest  was  a  valid  charitable  bequest. 
Attorney-General  v.  Sidney  Sussex  College  (L.  B. 
4  Ch.  App.  722)  followed.  An  order  was  made 
that  the  amount  of  the  bequest  should  be  paid 
to  the  Commissioners  of  Charitable  Donations 
and  Bequests,  subject  to  their  consenting  to 
accept  it ;  that  the  Commissioners  should  pay 
the  income  to  the  treasurer  or  other  proper 
officer  of  the  college,  and  that  it  should  be  the 
duty  of  the  college  authorities  at  all  times  to 
have  and  educate  in  the  college  one  relative 
of  the  testator,  to  be  selected  by  the  Roman 
Catholic  Archbishop  of  Tuam  for  the  time  being, 
and  by  a  conscientious  layman  to  be  appointed 
for  the  purpose  by  the  college  authorities ;  the 
selection  of  the  boy  claiming  to  be  admitted 
to  the  college  to  be  subject  to  the  approval  of 
the  parish  priest  of  the  parish  in  which  the  boy 
resided.  In  re  Lavelle  ;  Concannon  v.  Attorney- 
General  m.  R.,  [1914]  1 1.  R.  194 

5. "  Charitable  or  religious  purposes  " — 

Gift  to  bishop  of  diocese  and  incumbent  of  parish 
for  time  being — Discretion  of  trustees  as  to  appli- 
cation of  trust  fund — Validity.}  By  his  will  a 
testator  devised  and  bequeathed  the  residue  of 
his  property  real  and  personal  to  W.,  the  Bishop 
of  Ossory,  or  other  the  bishop  of  that  diocese 
for  the  time  being,  and  F.,  the  incumbent  of 
the  parish  of  Carlo w,  or  other  the  incumbent  of 
that  parish  for  the  time  being,  upon  trust  to 
pay  the  interest,  dividends,  or  annual  proceeds 
of  his  residuary  estate  to  his  three  sisters,  and 
the  survivors  and  survivor  of  them  for  life, 
"  and  from  and  after  the  decease  of  such 
survivor  in  trust,  to  apply  and  dispose  of  such 
interest,   dividends,   or  annual  proceeds  from 
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time  to  time  for  the  use  of  the  Protestant  Orphan 
Society  of  the  County  of  Carlow,  or  for  or  towards 
the  relief  and  benefit  of  such  poor  and  neces- 
sitous Protestant  widows  and  widowers  resident 
in  the  County  of  Carlow,  or  to  both  of  such 
objects  or  purposes,  or  to  such  cither  merely  and 
purely  charitable  or  religious  purpose  or  purposes 
for  the  benefit  of  or  advantage  of  members  of  the 
Church  of  Ireland,  or  other  Protestant  denomina- 
tion within  the  said  County  of  Carlow,  in  such 
shares  and  proportions,  and  in  such  manner,  as 
my  said  trustees  shall  in  their  uncontrollable 
discretion  think  fit "  : — Held,  that  the  testator 
in  the  words  "  charitable  or  religious  "  had  not 
shown  an  intention  to  enable  the  trustee  to 
apply  the  gift  to  purposes  religious  but  not 
charitable  and  that  the  gift  was  a  valid  charit- 
able gift.  In  re  Davidson  ;  Minty  v.  Bourne  (1), 
distinguished.     In  re  Salter ;   Bea  v.   Crazier 


[1911]  1 1.  R.  289  ;  45  I.  L.  T.  R.  174 

6.    I  Charitable     purposes — Bequest     to 

Society  for  Conversion  of  Boman  Catholics  in 
Ireland— Legacy  duty — Exemption — Scfc  6  Vict., 
c.  82,  s.  38.]  A  testatrix,  domiciled  in  Ireland, 
bequeathed  a  legacy  to  the  Society  for  Irish 
Church  Missions.  The  object  of  this  Society, 
which  had  its  head  office  in  London,  was  "  to 
promote  the  glory  of  God  in  the  salvation  of  the 
souls  of  our  Boman  Catholic  fellow-subjects  in 
Ireland,  through  the  instrumentality  of  the 
Church  of  Ireland  "  : — Held,  that  the  legacy  was 
for  purposes  in  Ireland  merely  charitable,  and 
was  therefore  exempt  from  legacy  duty. 
Attorney -Qeneral  v.  Becher 

K.  B.,  [1910]  2  I.  R.  251  ;  44  I.  L.  T.  R.  67 

7. Charitable    purposes  —  Condition  — 

Perpetuity— Uncertainty. '\  The  testator  devised 
certain  lands  to  trustees  in  trust  for  A.  for  her 
life,  and  upon  her  death  the  lands  to  be  sold, 
and  the  trustees  to  stand  possessed  of  the  pur- 
chase-money and  of  the  residue  of  his  property, 
subject  to  certain  life  annuities,  in  trust  to  pay 
several  charitable  legacies — amongst  others  a 
legacy  whereof  the  trusts  were  to  invest  a  sum 
of  £2,000  in  the  trustees'  names,  in  securities 
authorised  by  the  Trust  Investment  Act,  1889, 
"  and  in  the  event  of  the  resignation,  transfer, 
or  death  of  the  present  Eector  of  the  Parish 
Church  of  Dundonald,  in  the  County  of  Down, 
and  the  appointment  thereto  of  the  Rector  who 
shall  be  unanimously  approved  of  by  the 
members  of  the  congregation  of  the  said  Church, 
to  pay  the  annual  income  of  the  said  sum,  and 
the  investments  for  the  time  being  representing 
the  same,  and  all  accumulations  of  interest 
thereon,  for  the  use  of  the  Representative 
Church  Body  of  the  Protestant  Episcopal 
Church  of  Ireland,  to  be  applied  according  to 
the  form,  doctrine,  and  discipline  of  the  said 
Church,  for  the  purpose  of  maintaining  Divine 
worship  in  the  said  Parish  Church,  and  for  the 
purpose  of  supplementing  the  salary  of  tha 
clergyman  for  the  time  being  of  the  said  Parish 
Church,  as  my  said  trustees,  or  the  survivor  of 
them,  and  the  said  Representative  Church  Body 


CHARITY— GIFT  TO— continued. 
shall  in  their  discretion  think  right ' ' : — HeM,  that 
this  was  void,  as  it  was  concfitional  on  events 
which  need  not  necessarily  happen  within  perpe- 
tuity limits.  Be  Gordon  ;  M'  Donnell  v.  PilkingUm 
M.  R.,  35  I.  L.  T.  R.  25  ;  1  N.  I.  J.  R.  65 

8. Charitable        purposes  —  Christian 

brethren — Beligious  objects — Charitable  organisa- 
tion.] Bequest  of  "  one  hundred  pounds  sterling 
to  the  Christian  Brethren,  in  trust  of  A.  B.  and 
C.  v.,  one  year  after  my  death  "  : — Held,  a 
valid  charitable  gift.  In  re  Brown,  deceased ; 
Paden  v.  Finlay  M.  R.,  [1898]  1 1.  R.  423 

9.  — -  Charitable  purposes  —  Condition— 
Perpetuity — Bule  against — Will — Void  bequest.] 
Testator  by  his  will  bequeathed  a  sum  of  £2,000 
to  the  trustees  of  the  General  Assembly  of  the 
Presbyterian  Church  for  the  erection  of  a  mission 
hall,  and  if  the  trustees  of  certain  premises 
to  the  trustees  of  the  General  Assembly  of  the 
Presbjrterian  Church  for  the  erection  of  a  mission 
hall,  and  if  the  trustees  of  certain  premises 
called  the  Bethel  would  sell  them,  and  hand 
the  amount  received  to  trustees  for  purposes 
specified  in  the  will,  then  the  testator  further 
devised  certain  freehold  property  to  said 
trustees  of  the  General  Assembly : — Held,  that 
the  devise  was  void  for  remoteness.  In  re 
Kingham,  deceased  ;  Kingham  v.  Kingham 

V.-C.,  [1897]  1 1.  R.  170 

10. Charitable  purposes  —  Condition — 

Undertaking  to  keep  grave  in  order — Moral 
obligation — Bule  against  perpetuities.]  Bequest 
of  £500  to  the  treasurer  of  the  Society  of  St. 
Vincent  de  Paul  at  L.,  for  the  benefit  of  the 
poor  of  L.,  "  on  condition  that  the  committee 
of  said  society  shall  undertake  in  writing  to 
my  executors  to  have  the  railing  and  ironwork 
of  the  two  vaults  in  St.  L.'s  cemetery  .  .  . 
painted  once  in  every  three  years  "  : — Held,  » 
valid  bequest.     Boche  v.  MacDermott 

M.  R.,  [1901]  1 1.  R.  394  ;  35 1.  L.  T.  R.  238; 
1  N.I.  J.  R.  185 

11. Charitable  purposes  —  Discretion  of 

trustees — New  trustees  appointed  by  Court — 
Control  of  Court  over  fund — Jurisdiction  to  settle 
scheme — Payment  out  of  Court.]  C.  by  will  left 
all  the  residue  of  his  property  to  the  Right  Rev. 
Dr.  F.,  or  the  person  for  the  time  being  Roman 
Catholic  Bishop  of  Ferns ;  the  Rev.  T.  8., 
Parish  Priest  of  C,  or  the  person  for  the  time 
Parish  Priest  of  C.  ;  the  iJev.  M.  W.  and  N.  H., 
upon  trust  for  his  daughter  for  life,  and  after 
her  death  to  apply  the  trust  estates  for  such 
charitable  objects  and  purposes  as  his  said 
trustees  or  trustee  should  in  their  or  his  absolute 
discretion  think  proper.  The  testator  gave  to 
his  trustees  powers  of  investment  and  of  ap- 
pointing new  trustees,  with  a  declaration  that 
the  latter  power  should  be  vested  in  the  trustees 
or  trustee  for  the  time  being,  or  by  the  executors 
or  administrator  of  the  last  deceased  trustee, 
subject  to  this  direction,  that  so  far  as  practic- 
able the  Roman  Catholic  Bishop  of  F.  and  the 
Parish  Priest  of  C.  should  at  all  times  be  trustees 
of  his  will,  if  willing  to  accept  such  office.  The 
testator  appointed  his  trustees  executors.     He 
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died  in  1870,  and  the  present  action  to  ad- 
minister his  real  and  personal  estate  was  com- 
menoed  by  the  trustees  in  1870.     The  testator's 
daughter  died  in  1897.     All  the  trustees  named 
in  the  will  were  then  dead,  and  by  orders  of  the 
Court  the  Roman  Catholic  Bishop  of  Ferns,  the 
Parish   Priest   of   C,    and  two   other  Roman 
Catholic  clergymen  were  appointed  new  trustees 
of  the  will.     They  applied  for  payment  to  them 
of  funds  brought  in  to  the  credit  of  the  action 
representing    the    testator's    estate,    and    the 
application  was  supported  by  an  af&davit  stating 
the  purposes  to  which  they  intended  to  apply 
the  money — ^namely,  for  the  support  of  Roman 
Catholic  charitable  objects  in  the  diocese  of  F. 
and  in  the  parish  of  C,  where  the  testator  lived. 
The  Court  being  of  opinion  that,  upon  the  con- 
struction  of    the   testator's   will,    the   original 
trustees  had  an  absolute  discretion  as  to  the 
charitable  objects  and  purposes  to  which  the 
property  was  to  be  applied,  and  that  a  similar 
■discretionary  power  was   vested  in  the   new 
trustees  : — Held,  that  while  the  Court  possessed 
in  such  cases  jurisdiction  to  settle  a  scheme, 
it  would  not  in  a  case  like  the  present,  where 
intervention  was  unnecessary  for  the  protection 
of  the  property,  interfere  with  the  discretionary 
power  of  the  trustees,  and  that,  accordingly, 
the  funds  should  be  paid  them.    The  decision 
of   the   Vice-Chancellor   affirmed.     Warren   v. 
Clancy  App.,  [1898]  1 1.  R.  127  ;  32  I.  L.  T.  85 

12.  Charitable        purposes  —  Foreign 

missions — Validity  of  gift.]  A  testator  by  his 
will,  after  making  certain  devises  and  bequests, 
including  a  bequest  of  £100  to  the  parish  priest 
and  curate  of  K.  for  Masses  for  the  repose  of 
his  soul,  disposed  of  certain  stocks,  shares,  and 
moneys,  upon  trust  for  his  three  sisters  during 
their  lives  ;  and  after  the  death  of  the  survivor 
of  them  he  directed  that  the  trust  funds  should  be 
"  expended  by  his  executors  in  such  charities  in 
Ireland,  and  in  such  foreign  missions,  as  his 
■executors,  in  their  absolute  discretion,  should 
think  fit "  : — Held,  that  the  direction  that  the 
fund  should  be  expended  in  charities  in  Ireland 
and  in  foreign  missions  constituted  a  valid 
charitable  bequest.  Scott  v.  Brcnenrigg  (9  L.  R. 
I.  246)  distinguished.     Dunne  v.  Duignan 

Barton,  J.,  fl908]  1  I.  R.  228 

13.  Charitable  purposes — Healthy  recrea- 
tion— Gift  for  ptiblic  purposes  for  benefit  of  a 
particular  town — Purpose  beneficial  to  community 
— Overriding  charitable  purpose  —  Perpetuity — 
Inclusion  of  objects  not  charitable — Urban  council 
— Trusteeship.]  A  testator  devised  and  be- 
queathed all  his  real  and  personal  property  to 
A.  and  B.  (whom  he  appointed  executors  of  his 
will)  and  the  Portadown  Urban  Council  for  the 
time  being,  in  trust  to  retain  his  property  in 
its  then  form,  and  out  of  the  income  to  keep  his 
house  property  in  good  order  and  repair,  and 
secondly  to  accumulate  £100  per  annum  during 
the  joint  lives  of  A.  and  B.,  and  for  twenty 
years  after  the  survivor's  death,  for  the  purpose 
of  forming  a  fund  for  the  redemption  of  head 
rents  oa  the  trust  property,  orto  be  invested  in 
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trustee  securities,  which  sum  when  it  fell  into 
the  hands  of  the  trustees  of  his  will  to  be  added 
to  the  capital  sum  then  in  hands,  but,  at  the 
discretion  of  the  trustees,  at  the  end  of  every 
live  years  to  apply  the  accumulations  to  augment 
the  capital  fund,  and  in  the  third  place,  testator 
directed  that  £5  per  annum  should  be  retained 
by  the  trustees  for  the  purpose  of  a  quinquennial 
dinner  to  "  my  trustees  and  the  clerk  of  the  urban 
district  council  for  the  time  being,"  and  such 
others  as  the  trustees  should  decide  to  invite 
imd  testator  directed  that  his  will  should  be 
read  and  discussed  at  these  dinners.  Testator 
then  directed  that  the  balance  of  the  income 
derived  from  his  estate  should  be  applied  by 
his  trustees  "  for  the  purpose  of  fostering, 
encouraging,  and  providing  the  means  of  healthy 
recreation,  including  the  teaching  of  singing  in 
classes  or  choruses,  for  the  residents  of  the  town 
of  Portadown  and  the  surrounding  districts, 
and  for  the  purpose  of  providiag  music  and 
instruments  (in  so  far  as  my  trustees  think 
advisable)  for  the  town  band,  in  such  a  manner 
and  form  as  my  trustees  in  their  absolute  dis- 
cretion consider  best,  but  in  no  case  shall  my 
trustees  pay  away  any  moneys  derived  out  of 
my  estate  for  prizes  for  football  or  rowing  for 
speed "  : — Held,  that  the  direction  to  the 
trustees  as  to  the  application  of  the  balance  or 
residue  of  the  income  of  the  trust  estate  con- 
stituted a  valid  charitable  devise  and  bequest, 
being  for  a  charitable  and  public  purpose.  Held 
also,  that  the  directions  as  to  accumulation  and 
as  to  the  quinquennial  dinners  were  subordinate 
and  ancillary  to  the  main  general  charitable 
purpose,  and  if  any  of  the  directions  as  to  any 
of  them  failed,  the  income  applicable  thereto 
would  fall  into  the  residue  and  be  available  for 
the  main  charitable  object.  Held  also,  that  the 
direction  as  to  the  town  band  was  not  a  gift 
for  the  benefit  of  the  band,  but  was  a  particular 
way  of  carrying  out  a  general  public  and  charit- 
able purpose  for  the  benefit  of  the  town  and 
neighbourhood.  Held  also,  that  the  urban 
council  could  not  hold  lands  as  devisees  in  trust 
in  the  manner  contemplated  by  the  will,  and 
that  the  Court  would  efiectuate  testator's  in- 
tentions by  settlement  of  a  scheme  which  would 
provide  if  necessary  for  the  appointment  of 
trustees,  and  would  have  regard  to  the  fitness  of 
the  Council  to  assist  in  carrying  out  a  trust  for 
the  benefit  of  the  town  and  neighbourhood. 
Shillington  v.  Portadown  Urban  District  Gcnincil 
[1911]  1 1.  R.  247  ;  44  I.  L.  T.  R.  200 
14. Charitable  purposes  —  Masses — Con- 
dition subsequent.]  A  testator  having  bequeathed 
certain  sums  to  the  president  and  superiors  for 
the  time  being  of  certain  religious  institutions, 
added :  "I  make  above  four  bequests  to  the 
above-named  religious  institutions  on  the  sole 
condition — ^namely,  for  participation  in  the 
Masses,  suffrages,  and  devotions  daily  offered 
up  to  God  in  the  said  churches  for  the  eternal 
rest  of  my  soul  and  the  souls  of  my  deceased 
parents,  friends,  and  relatives,  and  that  we  may 
participate    in    said    Masses,    devotions,    and 
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suffrages  for  ever "  : — Held,  that  this  was  a 
condition  subsequent,  and  that  as  the  gifts 
were  complete  without  it  they  were  good 
charitable  legacies,  and  not  void  as  perpetuities. 
Buchanan  v.  Brady  M.  R.,  36  I.  L.  T.  R.  146  ; 
2  N,  I.  J.  R.  215 

15.  — — ■  Charitable  purposes  —  Masses.]  A 
bequest  of  "  £20  to  the  Superior  for  the  time 
being  of  St.  Saviour's  Church,  Limerick,  for 
Masses  for  the  repose  of  my  soul "  : — Held,  to 
be  valid,  as  there  was  nothing  to  make  this 
bequest  a  compulsory  benefit  to  the  Order. 
Glune  V.  Groner  Co.  Ct.,  30  I.  L.  T.  536 

16. Charitable  purposes  —  Masses  — 

Will — Legacy — Condition  subsequent — Charitable 
uses — Perpetuity — Impossibility  of  performance — • 
Cypres  doctrine — Railway  "  shares  "■ — Railway 
"  stock  " — Misdescription.]  A  testator  made  the 
following  bequest : — "  I  give  and  bequeath  to 
M.,  or  the  Parish  Priest  for  the  time  being  of 
St.  Peter's  Roman  Catholic  Parish,  Drogheda, 
towards  building  the  Oliver  Plunkett  Church, 
two  ordinary  shares  in  the  Great  Northern 
Railway  Company  of  Ireland,  with  an  obligation 
that  in  consideration  thereof  the  Parish  Priest 
and  Curates  for  the  time  being  of  St.  Peter's 
Roman  Catholic  Parish,  Drogheda,  shall  cele- 
brate Mass  in  public  in  the  C.  Church  on  each 
Monday  morning  for  the  repose  of  my  soul  and 
the  souls  of  the  deceased  members  of  my  family." 
M.  refused  to  take  the  legacy  on  the  condition 
attached  to  it  by  the  testator,  and  stated  it 
would  be  impossible  to  carry  out  this  condition 
consistently  with  the  due  discharge  of  his  other 
duties  as  parish  priest.  G.  was  a  mortuary 
chapel  adj  oining  Drogheda.  The  Great  Northern 
Railway  Company  never  had  "  shares,"  but 
"  stock "  only.  An  affidavit  was  made  by 
a  member  of  the  Stock  Exchange,  stating  that 
£100  stock  was  often  referred  to  as  one  share 
by  members  of  the  public,  and  that  he  himself 
would  have  no  hesitation  in  reading  an  order 
to  buy  or  sell  "  two  ordinary  shares  "  as  £200 
stock,  and  that,  to  his  mind,  it  would  bear  no 
other  interpretation  : — Held,  that  it  was  reason- 
ably clear  that  the  testator  meant  to  bequeath 
£200  stock  under  the  bequest  of  "  two  ordinary 
shares,"  and  that  the  legacy  passed  to  M. 
discharged  from  the  condition  of  celebrating 
Masses :  Held,  that  the  obligation  to  celebrate 
Masses  in  the  C.  Church  was  a  condition  sub- 
sequent, and  being  an  attempt  to  create  a 
perpetuity  for  a  purpose  which  was  not  charit- 
able, was  wholly  void.  Held  also,  that  the 
condition  being  impossible  of  performance 
without  violation  by  the  legatee  of  his  duties  as 
parish  priest,  was  in  law  an  impossible  con- 
dition.    Brannigan  v.  Murphy 

M.  R.,  [1896]  1  I.  R.  418 

17.^—  Charitable  purposes  — Masses  — 
Charitable  purpose,  for  the  repose  of  souls — 
Selection  by  legatee — Uncertainty.']  A  testator 
bequeathed  the  residue  of  his  estate  to  the 
Roman  Catholic  Archbishop  of  Dublin  for  the 
time  being  "  to  be  applied  by  him  in  such 
charities  as  he  shall  select  for  the  repose  of  the 
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souls  of  myself,  my  wife,  and  my  parents  "  : — 
Held,  a  valid  charitable  gift  and  not  void  for 
uncertainty.     Richardson  v.  Murphy 

M.  R.,  App.,  [1903]  1 1.  R.  227,  234  ; 
37  I.  L.  T.  R.  70, 71 

18. Charitable  purposes  —  Masses  — 

Will — Perpetual  gift  to  Dominican  convent  for 
Masses  to  be  offered  up  in  Convent  chapel — So 
direction  as  to  celebration  in  public — Invalidity.^ 
A  testator  gave  the  income  of  freehold  and 
leasehold  property,  share  and  share  alike,  to 
the  Parish  Priest  of  K.  and  to  the  Convent  of  E. 
for  the  Belebration  of  the  Mass  for  the  repose 
of  the  souls  of  his  parents  and  his  own,  and  a 
Solemn  High  Mass  to  be  offered  up  annually 
on  the  anniversary  of  his  death,  both  in  the 
Parish  Chapel  of  K.  and  in  the  Chapel  of  the 
Convent  of  JE.  The  Convent  of  E.  was  a. 
Convent  of  the  Dominican  Order.  There  was 
evidence  that  it  kept  open  for  public  worship  : — 
Held,  that  the  gift,  as  regards  the  convent,  was 
not  charitable,  and  was  accordingly  void  as  a 
perpetuity.  Kehoe  v.  Wilson  (7  L.  R.  I.  10), 
with  respect  to  supposed  decision,  as  a  general 
proposition — that  gifts  for  Masses  for  the  souls 
of  the  dead,  though  to  be  celebrated  in  public, 
are  not  charitable— observed  upon  and  ex- 
plained. Healy  v.  Attomey-Oeneral  [and  Burke] 
V.-C.,  [1902]  1 1.  R.  842  ;  36  I.  L.  T.  R.  103  ; 
2  N.  I.  J.  R.  214 

19. Charitable  purposes  —  Masses  —  For 

the  repose  of  testator's  soul — Celebration  publicly 
in  Soman  Catholic  Church  —  Purpose  merely 
charitable  —  Legacy  duty  —  Exemption  —  5  <fc  6 
Vict.,  c.  82,  s.  38.]  A  bequest  to  a  Roman 
Catholic  priest,  to  be  applied  for  Masses  to  be 
celebrated  publicly  in  a  specified  Roman 
Catholic  Church  in  Ireland  for  the  repose  of 
the  testator's  soul,  is  a  valid  charitable  bequest, 
and  exempt  from  legacy  duty  under  section  38 
of  the  5  &  6  Vict.,  c.  82.  Attorney-Oeneral  v. 
Hall 

Ex.,  [1896]  2  I.  R.  291  ;  30  I.  L.  T.  110  ; 
App.,  [1897]  2  I.  R.  426  ;  31  I.  L.  T.  R.  49 

20. Charitable  purposes  —  Masses  — Gifs 

for  celebration  of  Masses — Will — Construction — 
Precatory  trust— Perpetuity.]  A  testator  be- 
queathed certain  rents  issuing  out  of  fee-simple 
property  to  the  clergymen  who  for  the  time  being 
should  be  parish  priests  of  certain  churches,  and, 
then,  by  his  will,  went  on  to  say :  "  I  also 
expect  that  the  said  parish  priest  and  provincial 
for  the  time  being  will  have,  each  of  them,  one 
Mass  celebrated  every  month  for  the  repose 
of  the  souls  of  myself,  my  wife,  my  parents, 
relations,  and  friends": — Held  (1),  that  the 
gift  was  a  gift  in  trust,  and  not  a  personal  gift 
to  the  clergymen ;  (2)  that  the  gift,  being  for 
the  celebration  of  Masses,  and  containing  no 
direction  that  the  Masses  were  to  be  celebrated 
in  public,  was  not  a  charitable  gift,  and  waa 
void  as  creating  a  perpetuity.  Fanning  v. 
Fricker  M.  R.,  38  I.  L.  T.  R.  235 

21. Charitable  purposes  —  Masses  —  Oift 

in  perpetuity — No  direction  for  celebration  in 
puhlic.]    A  bequest  for  Masses  in  perpetuity  is 
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a  good  charitable  gift,  whether  there  is  a  direction 
that  the  Masses  should  be  celebrated  in  public 
or  not.  The  Attomey-Oeneral  v.  Delaney  (I.  R. 
10,  C.  L.  104)  overruled.  Attorney-Oeneral  v. 
Hall  [1897]  2  I.  R.  426)  considered.  O'Hanlon 
V.  Logue 

App.,  [1906]  1  I.  R.  247  ;  40  I.  L.  T.  R.  78 

22. Charitable  purposes — "  Masses  and 

other  charitable  purposes "  —  Void  for  un- 
certainty.] A  testator,  in  June,  1900,  was 
a  tenant  holding  at  a  judicial  rent,  and 
in  that  month  sold  his  tenancy  by  a  con- 
tract under  which  a  deposit  was  paid,  and 
the  purchaser  went  into'possession.  The  b^:lance 
of  the  price  was  to  be  paid  on  December 
1st,  and  the  vendor  executed  an  assignment 
which  he  delivered  to  his  soUcitor  to  be  handed 
to  the  purchaser  on  the  payment  of  the  balance. 
On  the  3rd  July,  he  made  his  will,  by  which  he 
bequeathed  to  his  executor,  who  was  also  the 
parish  priest,  the  residue  of  his  estate  after  pay- 
ment of  his  funeral  and  testamentary  expenses, 
"to  be  applied  by  him  for  masses  and  for  such 
charitable  purposes  as  he  in  his  absolute  dis- 
cretion may  think  fit."  The  testator  died  on 
July  19th,  1900  -.-—Held,  by  the  Vice-Chancellor, 
on  a  summons  by  the  executor,  that  the  gift  to 
the  executor  was  void  for  uncertainty.  M'Mullen 
V.  McVeigh  V.-C,  1  N.  I.  J.  R.  176 

23. Charitable  purposes — Repair  of  en- 
closure round  grave — Perpetuity — Void  gift.] 
Bequest  of  £50  to  be  invested  and  the  dividends 
to  be  applied  in  keeping  the  enclosure  round 
a  grave  in  order  and  repair : — Held,  to  be  void. 
Toole  V.  Hamilton  M.  R.,  [1901]  1  I.  R.  383; 
1  N.  I.  J.  R.  221 
24. Charitable  purposes — Such  charit- 
able purposes  as  archbishop  should  direct — In- 
tention to  apply  fund  for  maintenance  of  Catholic 
clergyman,  with  direction  as  moral  duty  to  say 
Masses — Payment  out  of  Court.]  A  testator 
bequeathed  personal  estate  to  his  executors,  on 
trust  to  apply  same  for  such  charitable  purposes 
as  the  Roman  Catholic  Archbishop  of  Dublin 
should  direct,  the  trustees  to  pay  such  personal 
estate  to  him,  to  be  by  him  applied  for  such 
charitable  purposes  aa  aforesaid,  and  his  receipt 
to  be  an  absolute  discharge.  In  a  suit  to  ad- 
minister the  estate  the  Archbishop  made  an 
affidavit  of  his  intention  to  apply  the  legacy  for 
(amongst  other  purposes)  one  or  more  of  the 
officiating  Catholic  clergymen  of  his  diocese  as 
a  contribution  in  aid  of  their  maintenance  and 
support  as  priests,  and  to  aid  and  assist  them 
in  their  ministry,  directing  them  as  a  matter  of 
religious  and  moral  duty,  not  of  legal  obligation, 
to  say  Masses  for  the  testator's  soul : — Ordered, 
that  the  fund  representing  the  legacy  be  t.'ars- 
ferred  to  the  Archbishop,  to  be  applied  by  him 
to  the  charitable  purposes  in  his  affidavit  men- 
tioned. Blovntv.Viditz   V.-C,  [1895]  II.  R.  42 

25. Charitable    purposes  —  Vegetarian 

society — Will — Devise  —  Perpetuity —  Charitable 
gift.]  By  her  will  a  testatrix  (after  giving  a  life 
estate  therein)  devised  portion  of  a  perpetual 
yearly  rent,  issuing  out  of  certain  hereditaments 
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and  premises,  to  the  trustee,  treasurer,  or  other 
proper  officer  from  time  to  time  of  the  L.  and  M. 
Vegetarian  Societies,  in  equal  moieties,  for  the 
use  of  the  said  respective  societies,  to  be  paid 
to  them  for  ever.  The  Vegetarian  Societies- 
advocated  the  disuse  of  animal  food  and  the  use 
of  fruits  and  vegetables  for  sustenance  of  life. 
Their  objects  were  to  put  a  stop  to  the  slaughter 
of  living  creatures  for  food,  which  practice  they 
thought  was  inconsistent  with  the  rights  of 
animals,  was  needlessly  cruel  to  them,  and  had 
the  result  of  producing  demoralising  effects  upon 
men.  By  advocacy  of  these  principles  the 
adherents  of  the  societies,  according  to  their 
rules,  aimed  at  securing  the  intellectual  and 
moral  improvement  of  men,  as  well  as  the 
physical  benefit  of  men  and  inferior  animals  : — 
Held,  by  the  Master  of  the  Rolls,  that  the  object 
of  the  societies  might  be  fairly  described  as 
charitable  within  the  principle  of  decided  cases, 
and  that  there  was  a  valid  gift  to  the  two 
societies  in  equal  moieties.  Decision  of  Porter, 
M.R.,  affirmed  by  the  Court  of  Appeal  (Holmes, 
L.J.,  dissentiente).  In  re  Cranston,  deceased  ; 
Webb  V.  OUfieU  M.  R.,  [1898]  1 1.  R.  431  ; 

App.,  [1898]  1  I.  R.  440  ;  32  I.  L.  T.  283 

26. Charitable  purpose  not  speclDcally 

impressed — Bequest  to  College  of  Surgeons — 
Objects  of  college — -Legacy  payable  out  of  realty — 
7  cfc  8  Vict.,  c.  97,  s.  16.]  A  testatrix  devised 
and  bequeathed  all  her  property  to  her  trustees 
upon  trust  for  sale,  and  for  the  payment  of 
legacies,  including  a  legacy  of  £500  "  to  the 
Royal  College  of  Surgeons  in  Ireland."  The 
testatrix  died  four  days  after  the  execution  of 
her  will,  leaving  real  and  personal  estate : — 
Held,  that  as  the  College  of  Surgeons  was  in- 
corporated with  two  main  objects — namely,  the 
promotion  of  the  science  of  surgery,  and  the 
promotion  of  the  interests  of  those  practising 
the  profession  of  surgery,  the  latter  not  being 
a  charitable  object,  and  as  the  testatrix  did  not 
specifically  impress  her  gift  with  a  charitable 
purpose,  the  bequest  was  not  one  for  charitable 
uses  within  the  meaning  of  7  &  8  Vict.,  c.  97,. 
s.  16,  and  was  accordingly  not  void  though  in 
part  payable  out  of  realty.  Miley  v.  Attomey- 
Oeneral  and  Rooney         App.,  [1918]  1  I.  R.  455 

27. Cruelty  to  animals — Fund  to  reward 

constables  securing  most  convictions  annually.] 
The  testator  in  his  will  bequeathed  £150  to  be 
invested,  and  directed  that  two-thirds  of  the 
income  was  to  be  given  to  the  Belfast  constable 
who  secured  the  highest  number  of  convictions- 
for  cruelty  to  animals  in  any  one  year,  the  other 
one-third  share  to  be  given  to  the  constable 
whose  record  came  next.  No  constable  of  the 
Royal  Society  for  Prevention  of  Cruelty  to 
Animals  was  eligible : — Held,  that  the  bequest 
failed  as  not  being  charitable.  Be  Hollywood  ; 
Smyth  V.  Att.  -General  Barton,  J.,  52 1.  L.  T.  R.  51 
And  see  Cruelty  to  Animals. 

28.  Cy-pres — Annuity  payable  to  Crown 

for  benefit  of  choir  of  parish  church— Irish  Church 
Act,  1869  (32  <fc  33  Vict.,  c.  i2)— Crown  not 
hound  by  statute — Application  cy-pres  with  consent 
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of  Grown  and  Court  of  Chancery.  ]  King  James  I., 
by  letters  patent,  granted  lands  to  the  corpora- 
tion of  the  borough  of  D.,  subject  to  the  yearly 
payment  for  ever  of  certain  salaries  to  the 
choir  and  organist  of  a  parish  church  within 
the  borough.  After  the  Restoration  these 
salaries,  amounting  in  all  to  £54  a  year,  were 
paid  by  the  corporation  to  the  vicar  of  the 
parish  to  enable  him  to  keep  a  curate,  and 
this  application  of  the  money  was  afterwards 
sanctioned  by  the  Crown,  and  by  the  Court  of 
Ohancery  in  Ireland,  and  continued  to  be  made 
down  to  the  year  1895,  when  the  corporation 
refused  to  continue  the  payment.  An  informa- 
tion having  been  brought  by  the  Attorney- 
General  against  the  corporation  to  enforce  pay- 
ment of  ths  money,  it  was  contended  on  behalf 
of  the  corporation  that  by  the  provisions  of  the 
Irish  Church  Act,  1869  (32  &  33  Vict.,  o.  42), 
the  annuity  payable  by  the  corporation  vested 
in  the  Commissioners  of  Church  Temporalities 
in  Ireland,  and  was  now  vested  in  their  succes- 
sors the  Irish  Land  Commission,  and  that  the 
annuity  had  been  wrongly  applied,  and  that  a 
scheme  for  its  application  should  be  settled  by 
the  Court.  It  was  proved  that  in  the  year  1870, 
in  assessing  the  amount  of  the  annuity  and  com- 
mutation money  payable  to  the  vicar  of  the 
parish  under  the  Irish  Church  Act,  the  Com- 
missioners excluded  the  annuity  payable  by 
the  corporation,  and  that  the  Irish  Land  Com- 
mission disclaimed  any  interest  in  the  annuity : — 
Held  (1),  that  the  annuity  payable  by  the  cor- 
poration did  not  vest  in  the  Commissioners  of 
Church  Temporalities,  under  the  Irish  Church 
Act,  1869,  but  remained  payable  to  the  Crown, 
which  was  not  bound  by  the  statute  in  this 
respect,  and  (2)  that  the  application  of  the 
annuity  towards  payment  of  a  curate  had  been 
recognised  by  the  Court  as  a  proper  one,  and 
that  there  was  no  need  to  settle  a  scheme. 
Attorney-General  v.  Mayor  of  Drogheda 

M.  R.,  [1900]  1 1.  R.  404 

29.  Cy-pres — Change  of  circumstances — 

Scheme  at  variance  with  fundamental  principle.'] 
Where,  owing  to  change  of  circumstances,  it  is 
impossible  to  carry  out  the  intentions  of  the 
founders  of  a  trust,  the  Court  will  sanction  a 
scheme  at  variance  with  some  of  the  funda- 
mental principles  of  the  charity.  Be  Shillelagh 
Tarochial  School  M.  R.,  1  N.  I.  J.  R.  206 

30. Death    ol    testator    within    three 

months — Proportion  of  legacies  payable  out  of 
lands  void — Charitable  Donations  and  Bequests 
Act  (7  <fc  8  Vict.,  c.  97),  s.  16.]  Where  a  testator 
•dies  within  three  months  of  the  execution  of  his 
will — (1)  pecuniary  legacies  to  charities  con- 
tained in  the  will  must  be  thrown  proportion- 
ately upon  every  part  of  his  personal  estate,  and 
such  proportion  of  the  legacies  as  would  be 
payable  out  of  the  chattel  real  property  in 
Ireland  forming  portion  of  the  estate  is  void. 
■(2)  A  bequest  of  residue  to  charities  fails  as  to 
such  proportion  of  the  residue  as  consists  of  real 
property  or  lands  in  Ireland.  Dwyer,  deceased ; 
i>' Connor  v.  O'Callaghan 

Barton,  J.,  46  I.  L.  T.  R.  147 


CHARITY— GIFT  TO- 

31. Dissenters'  Chapels  Act,  1844  (7  &  8 

Vict.,  C.  45) — Dissenting  Protestants — Unitarians 
— Religious  doctrines — Usage  for  twenty -five 
years — "  Congregation  " — Meaning  of — Annuity 
granted  on  charitable  trust — Order  for  payment  to 
Commissioners  of  Charitable  Donations  and 
Bequests.]  An  annuity  of  £15  (Irish)  charged 
on  land  was  granted  by  deed  made  in  1761  to 
trustees,  on  trust  to  pay  it  to  the  Rev.  J.  P., 
or  such  other  person  as  for  the  time  being  should 
have  pastoral  care  of  the  congregation  of  Dis- 
senting Protestants  of  the  town  of  Clonmel,  for 
or  towards  the  support  of  such  pastor.  The 
congregation  of  Dissenting  Protestants  of  which 
the  Rev.  J.  P.  was  pastor  were  Presbyterians, 
and  had  a  church  in  Nelson  Street,  Cloimiel. 
A  subsequent  minister  adopted  Unitarian 
doctrines,  and  in  1827  the  majority  of  the 
congregation  seceded  and  built  a  church  of  their 
own  in  Clonmel,  which  was  carried  on  in  con- 
nection with  the  General  Assembly  of  the 
Presbyterian  Church  in  Ireland.  The  rest  of  the 
congregation  continued  to  attend  the  Church  in 
Nelson  Street,  in  which  thenceforth  Unitarian 
doctrines  were  preached.  The  Unitarian  congre- 
gation of  Clonmel  was  one  of  the  three  con- 
gregations— viz.,  Dublin,  Cork,  and  Clonmel, 
forming  the  Synod  of  Munster.  The  annuity 
was  paid  to  the  Unitarian  minister  for  the  time 
being  of  the  chapel  without  question.  There 
was  a  resident  minister  down  to  1882,  after  which 
date  the  services  were  conducted  by  visiting 
ministers.  In  1911  the  land  on  which  the 
annuity  was  charged  was  sold  under  the  Purchase 
of  Land  (Ireland)  Acts ;  the  annuity  was  re- 
deemed, and  the  redemption  price  paid  into  the 
Court  of  the  Irish  Land  Commission.  A  claim 
was  then  made  to  the  redemption  price  on 
behalf  of  the  Presbyterian  congregation  in 
Clonmel.  The  only  persons  then  attending 
service  in  the  church  were  three  members  of 
the  family  of  the  late  resident  minister,  and  one 
other  person : — Held,  that  inasmuch  as  no 
particular  religious  doctrines  were  required  by 
the  deed  of  trust  to  be  taught,  the  provisions  of 
the  Dissenters'  Chapels  Act,  1844,  applied,  and 
that  the  usage  for  twenty-five  years  and  upwards 
preceding  the  claim  was  conclusive  evidence 
that  Unitarian  doctrines  and  mode  of  worship 
might  properly  be  taught  and  observed  in  the 
church,  and  that  the  right  of  the  minister  to 
the  annuity  could  not  be  called  in  question  ; 
(2)  that  there  still  was  a  congregation  of 
Unitarians  attending  the  church ;  and  (3)  that 
the  trust  fund  should  be  paid  over  to  the  Com- 
missioners of  Charitable  Donations  and  Bequests, 
and  the  income  paid  to  the  minister  for  the  time 
being  of  the  Unitarian  congregation  in  Clonmel. 
In  re  Hutchinson's  Trusts 

M.  R.,  [1914]  1 1.  R.  271 

32. Monastic    Order — Bequest   for    the 

decoration  or  improvement  of  the  Roman  Catholic 
Church  of  the  Carmelite  Fathers — Roman  Catholic 
Relief  Act,  1829  (10  Geo.  IV.,  c.  7).]  A  testatrix 
by  her  will  directed  that  portion  of  the  residue 
of  her  estate  should  be  applied'  for  the  decora- 
tion or  improvement  of  the  Roman  Catholic 
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Church  of  the  Carmelite  Fathers  at  Clarendon 
Street,  in  the  City  of  Dublin  "  : — Held,  that  the 
bequest  was  a  valid  charitable  bequest,  and  was 
not  void  under  the  Roman  Catholic  Relief  Act, 
1829.  Carbery  v.  Cox  (3  I.  Ch.  R.  231) ;  Sims 
V.  Quinlan  (16  I.  Ch.  R.  191,  17  I.  Ch.  R.  43) ; 
Kehoe  v.  Wilson  (7  L.  R.  I.  10) ;  Liaton  v.  Keegan 
(9  L.  R.  I.  539)  ;  Eoche  v.  M' Dermott  ([1901] 
1  I.  R.  394);  Hearn  v.  Donnellan  ([1901] 
1  I.  R.,  at  p.  402,  note)  ;  Murphy  v.  Hynes 
([1906]  1  I.  R.  505)— considered.  In  re  Greene, 
deceased  ;  Fennelly  v.  Cheator 

M.  R.,  [1914]  1  I.  R.  305;  49  I.  L.  T.  R.  150 

33. Monastic    order — Void    bequest — 10 

Oeo.  IV.,  c.  7 — Gift  to  servant — Satisfaction  of 
debt  by  legacy — "  Legatee  " — Whether  devisee  of 
real  estate  included — Bequest  of  residue  "to  the 
several  legatees  other  than  charitable  legatees 
hereinbefore  named " — Non-charitable  legacy 
given  by  subsequent  clause  in  will — Right  of  such 
legatee  to  share  in  residue — Legacies  given  free 
of  legacy  duty — Whether  covers  succession  duty.'\ 
Bequest  "  to  the  Superior  for  the  time  being  of 
the  Cistercian  monastery.  Mount  Melleray,  the 
sum  of  £1,000  for  the  use  and  benefit  of  said 
monastery,  and  the  works  of  charity  carried  on 
by  said  Order  "  : — Held  void,  as  being  a  gift 
to  an  illegal  community.  Bequest  to  a  servant 
held  to  be  a  satisfaction  of  wages  due  to  him 
by  the  testator  at  the  time  of  his  death.  Bequest 
of  the  residue  "  to  the  several  legatees  other 
than  charitable  legatees  hereinbefore  named." 
Held,  that  "  legatees  "  meant  persons  to  whom 
a  bequest  of  personalty  was  made,  and  did  not 
include  a  devisee  of  a  freehold  farm.  Held  also, 
that  a  legatee  to  whom  a  non-charitable  legacy 
was  given  by  a  subsequent  clause  in  the  will 
was  entitled  to  a  share  in  the  residue.  After 
giving  certain  pecuniary  legacies,  the  testator 
devised  a  freehold  farm  to  F.,  and  directed 
"  all  said  legacies  to  be  paid  free  of  legacy  duty." 
Held,  not  to  apply  to  the  devise  of  the  farm  so 
as  to  cover  succession  duty,  Mlard  v.  Phelan 
Ross,  J.,  [1914]  1  I.  R.  76 
And  see  Monastic  Order. 

34. Payable  out  of  the  proceeds  of  the 

sale  of  land — Charities  not  administered  in 
Ireland — Death  of  testator  within  three  months — 
Failure  of  gift — Charitable  Donations  and  Be- 
quest) (Ireland)  Act,  1844  (7*8  Vict.,  c.  97) 
.«,  16 — Construction — Gift  of  income — Absolute 
gift.]  A  testator  by  his  will  directed  that  all 
his  property  should  be  sold  by  his  executors, 
and  directed  them,  after  payment  of  certain 
legacies,  to  invest  the  residue  of  the  proceeds, 
and  pay  the  interest  on  the  same  to  his  wife, 
so  long  as  she  should  remain  single  and  un- 
married, but  in  case  she  should  marry  again, 
he  directed  that  she  should  then  only  receive 
the  interest  on  halt  the  amount  so  invested. 
The  will  provided  that  the  testator's  wife  at  her 
death  should  have  power  to  dispose  of  half  of 
the  money  so  invested,  as  she  should  think  fit, 
and  that  the  balance  of  the  other  half,  after 
payment  of  certain  legacies,  should  be  divided 
equally    amongst    the    Presbyterian    Orphan 


CHARITY— GIFT  TO— continued. 
Society,  the  Presbyterian  Jewish  Mission,  the- 
Presbyterian  Foreign  Mission,  and  the  Presby- 
terian Colonial  Mission.  The  testator  died 
within  three  months  of  the  execution  of  the- 
will ;  his  widow  died  intestate  without  ever 
having  married  again  : — Held  (1),  that  the  words 
"  in  Ireland  "  in  section  16  of  7  &  8  Vict.,  c.  97, 
are  to  be  read  in  connection  with  the  words 
"  no  donation,  devise,  or  bequest,"  and  not 
with  the  words  "  pious  or  charitable  uses,"  and 
that  therefore  the  gifts  to  the  charities  failed 
so  far  as  they  were  payable  out  of  the  proceeds 
of  the  sale  of  land.  In  re  Knox,  deceased  ; 
Snodgrass  v.  Gamble  ([1910]  I  I.  R.  20),  and 
Boyle  V.  Boyle  (I.  R.  11  Bq.  433),  followed. 
Brown  v.  Harrison  (35  I.  L.  T.  R.  25)  not 
followed.  (2)  That  as  regards  the  lapsed  portion, 
of  the  residue  there  was  not,  on  the  true  con- 
struction of  the  will,  an  absolute  gift  to  the 
testator's  wife  in  the  first  instance,  and  that 
therefore  on  her  death  it  passed  to  the  next- 
of-kin  of  the  testator  as  undisposed  of.  In  re: 
Orr  ;  M' Dermott  v.  Anderson 

M.  R.,  [1915]  1 1.  R.  191  ;  48  I.  L.  T.  R.  254 

35.    "  Presbyterian     Missions     and 

Orphans  " — Validity  of  gift.]  By  her  will  a 
testatrix  gave  her  residuary  estate  to  "  Presby- 
terian Missions  and  Orphans,  and  to  A.  S., 
£20  "  : — Held,  that  the  gift  to  "  Presbyterian 
Missions  and  Orphans  "  was  a  good  charitable 
gift.  Jackson  v.  The  Attorney-General 
Barton,  J.,  [1917]  1 1.  R.  332;  51  I.  L.  T.  R.  205 

36.  "  Religious  purposes  " — Scotch  law.}, 

A  testator  bequeathed  to  his  trustees  a  sum  of 
money,  upon  trust  to  invest  it  and  apply  the 
income  for  such  religious  purposes  as  his  trustees 
and  the  Bishop  of  C.  for  the  time  being  should, 
in  their  uncontrolled  discretion,  think  fit.  By 
a  clause  in  the  will  immediately  preceding  this 
bequest  the  testator  bequeathed  a  like  sum  of 
money  to  his  trustees  for  the  benefit  of  such 
charitable  institutions  connected  with  the- 
Counties  of  C.  and  D.  as  his  trustees  and  the 
Bishop  of  G.  for  the  time  being  should,  in  there 
uncontrolled  discretion,  think  fit,  irrespective 
of  creed : — Held,  that  the  words  "  religious  pur- 
poses "  meant  religious  purposes  which  were 
charitable,  and  that  the  bequest  was  not  void 
for  uncertainty.  Grimond  v.  Grimond  {[1905] 
A.  C,  H.  L.  So.,  124)  is  a  decision  upon  Scotch 
law,  and  does  not  affect  the  rule  laid  down  in 
White  V.  White  ([1893]  2  Ch.  41),  and  earlier 
cases,  that  a  bequest  for  a  religious  purpose  is 
prima  facie  a  bequest  for  a  charitable  purpose. 
Arnott  v.Arnott  (No.  2)    M.  R.,  [1906]  1  I.  R.  127 

37. "Religious  or  charitable  purposes" 

— Validity — "  Fail  or  become  void  by  reason  of 
death  within  three  months  " — Failure  of  bequest 
for  other  reasons.]  By  her  will,  made  three  days 
before  her  death,  a  testatrix  devised  and  be- 
queathed the  residue  of  her  property  to  N.  upon 
trust,  out  of  the  rents  and  profits  of  her  houses  at 
D.  to  pay  B.  the  pastor  of  the  Baptist  Chapel, 
Harcourt  Street,  Dublin,  or  other  the  minister  or 
pastor  for  the  time  being  of  said  chapel,  for  a 
period  of  twenty-one  years  from  the  date  of 
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testatrix's  death,  an  annuity  of  £25  per  annum, 
to  be  applied  by  said  B.,  or  such  other  minister 
or  pastor  as  aforesaid,  "  for  such  religious  or 
charitable  purposes"  as  he  should  think  fit, 
and,  in  case  the  bequest  should  "  fail  or  become 
void  by  reasion  of  my  death  within  a  period  of 
three  months,"  the  annuity  of  £25  was  be- 
■queathed  to  N.  for  his  own  use  : — Held,  that  the 
bequest  of  the  annuity  to  B.  was  a  valid  charit- 
able gift,  and  that  the  gift  over,  in  the  events 
that  happened,  took  effect.  Hdd  also,  that  the 
gift  over  was  a  good  gift,  assuming  that  the 
bequest  to  B.  failed  on  the  ground  of  uncer- 
tainty.    Richerby  v.  Nicholson 

Ross,  J.,  [1912]  1  I.  R.  343 

38.  ; "  Roman    Catholic   purposes  " — 

/general  charitable  intent — Christian  Brothers — 
■Gift  for  teaching — Monastic  Order.]  Bequest  to 
trustees  in  trust  "  for  such  Roman  Catholic 
purposes  in  the  parish  of  Coleraine  and  else- 
where as  they  deem  fit  and  proper  "  : — Held 
by  the  Master  of  the  Rolls  and  the  Court  of 
Appeal,  that  the  bequest  was  void.  Bequest 
in  trust  for  the  establishment  in  the  parish  of 
Coleraine  of  "  a  community  of  Christian  Brothers 
for  teaching  purposes."  Held,  by  the  Master 
of  the  Rolls,  void.  No  appeal  was  taken  on  this 
question.     MacLaughlin  v.  Campbell 

M.  R.,  App.,  [1906]  1  I.  R.  588,  594  ; 
40  I.  L.  T.  R.  209 

39.  Uncertain     amount — Failure    of — 

Gift  of  surplus.}  Lands  were  devised  to  trustees 
on  trust  to  apply  the  profit  rents  for  the  erection 
of  a  parish  chapel  and  parochial  house  on  parts 
of  the  lands  called  the  chapel  field,  which  was 
expressly  devised  on  trust  for  the  accommodation 
•of  the  parish  priest  for  the  time  being  of  the 
parish  of  G.  and  his  successors,  and  when  the 
chapel  and  house  were  built,  the  rest  of  the  lands 
were  to  be  held  upon  trust  to  pay  one-half  of 
the  profit  rents  to  the  parish  priest  for  the  time 
being  for  Masses,  and  the  other  half  amongst 
the  poor  of  the  parish,  to  be  divided  amongst 
them  every  Christmas  by  the  trustees  and  the 
parish  priest  for  ever.  There  was  no  residuary 
devise  in  the  will.  The  lands  were  sold,  and 
the  net  proceeds,  amounting  to  £1,443,  were 
paid  to  the  Commissioners  of  Charitable  Dona- 
tions and  Bequests.  There  was  no  need  to 
■erect  a  parish  chapel  or  parochial  house  as  there 
were  a  parish  chapel  and  parochial  house  in  the 
immediate  neighbourhood.  An  origiaatiag 
summons  having  been  taken  out  by  the  trustees 
to  determine  the  construction  of  the  will  and  the 
disposal  of  the  fund : — Held,  that  the  gift  for 
Masses,  and  for  the  poor,  was  a  devise  of  the 
whole,  subject  to  a  gift  that  failed,  and  not  a 
gift  of  the  residue  after  a  void  gift,  and  accord- 
ingly that  the  whole  net  proceeds  of  sale  were 
applicable  to  these  valid  charitable  objects. 
Chapman  v.  Brown  (6  Vea.  404)  distinguished, 
and  the  principle  of  that  case  considered  and 
dissented  from.     Kdly  v.  Attorney -General 

M.  R.,  [1917]  1 1.  R.  183 

40.  Uncertainty — Trust  for  support  and 

.education — Objects  to  have  specified  names — Per- 
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petuity — Will — Construction — Cha/ritahle  bequest.'] 
A  testator  devised  all  his  real  and  personal 
estate  to  trustees,  upon  trust '  to  pay  towards 
the  support  and  education  iu  Ireland  of  any 
Roman  Catholic  boy  or  boys,  man  or  men,  of 
the  surname  of  O'Laverty  or  Laverty,  O'Lafferty 
or  LaflEerty,  being  between  the  ages  of  eleven 
years  complete  and  twenty-three  years  com- 
plete, until  such  boy  or  man  shall  have  obtained 
a  trade  or  profession,  such  sums  as  said  trustees 
may  think  proper."  Absolute  discretion  was 
given  to  the  trustees  as  to  the  selection  of 
recipients  and  the  discontinuance  of  any  pay- 
ment to  them  for  their  "  support  or  education." 
They  were  also  empowered  to  accumulate  and 
invest  the  interest,  the  profits  of  which  were  to 
be  applied '  iu  the  same  manner  as  those  of  the 
original  shares  of  funds — viz.,  for  the  support 
of  boys  or  men  of  the  above-mentioned  surnames, 
under  the  circumstances  before  mentioned  "  :— 
Held,  that  the  gift  was  not  charitable,  and 
therefore  failed.     Laverty  v.  Laverty 

Barton,  J.,  [1907]  1 1.  R.  9 

Annidty  to — Option  to  purchase 

[1907]  1 1.  R.  194,  292  ;  41  I.  L.  T.  R.  50, 126 

See  Perpetuity.    4. 

Deposit   receipt — InefBoiency   as   gift  or 

declaration  of  trust 

[1907]  2  I.  R.  416,  428 

-See  Gift.    1. 

■  Incapacity  of  trustee — ^Validity  of  devise 

notwithstanding — Scheme 
[1910]  1 1.  R.  ?49  ;  44 1.  L.  T.  R.  148 

See  Will— Estate  in  Realty.    5. 

Monastic  Order         [1906]  1  I.  R.  505,  539 

See  Monastic  Order.    1. 

Trust  for — Whether  express 

[1909]  1 1.  R.  136, 140, 390 
See  Limitations,  Statute  ol— Trusts.    3, 4. 

CHARTER. 

Alteration  of  Corporation — University — Gem- 
sent  of  corporation — Act  of  majority  of  corpora- 
tion.} Where  the  Crown  has  created  a  cor- 
poration by  charter  it  cannot  alter  or  recall  the 
charter  except  in  three  cases : — (1)  Where  the 
Crown  has  in  the  original  charter  (or  in  a  sub- 
sequent charter  made  valid  by  acceptance)  ex- 
pressly reserved  power  to  alter  the  charter ; 
(2)  where  the  corporation  is  wholly  or  partially 
moribund ;  (3)  where  the  corporation  consents 
to  the  alteration.  The  Crown,  on  a  true  con- 
struction of  the  Trinity  College  Charters  of 
Elizabeth  and  13  Charles  I.,  has  no  power,  save 
with  the  consent  of  the  corporation,  to  alter  the 
provisions  of  the  Charter  and  the  Constitution 
of  Trinity  College,  Dublin : — Semble,  such  con- 
sent does  not  require  the  consent  of  all  the 
individuals  of  the  corporation,  but  only  that  of 
the  majority.  Whatever  can  be  lawfully  done 
by  a  corporation  can  be  done  by  the  act  of  the 
majority  of  its  members.  The  majority  of  the 
Corporation  of  Trinity  College,  Dublin,  proposed 
to  affix  the  corporate  seal  of  the  College  to  an 
application  to  the  King  for  a  King's  Letter 
altering    the    constitution   of   the   corporation 
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without  the  consent  and  against  the  protest  of  a 
■minority : — Held,  that  the  Court  ought  not  to, 
and  could  not,  restrain  the  action  of  the 
majority.  Gray  and  Cathcart  v.  Provost,  dkc,  of 
Trinity  College  Ross,  J.,  [1910]  1  I.  R.  370 

CHARTER  PARTY. 

See  Ship — Chaiter  Party. 

Discharge  o£  cargo — Custom  of  Port  of 

Dublin  [1899]  2  I.  K.  1  ; 

32  I.  L.  T.  R.  33 

See  Custom  of  Port.    2. 
[1911]  2  I.  R.  34.8 

See  Ship— Charter  Party.    8. 
•  Discharge  of  cargo 

[1907]  2  I.  R.  578,  602;  [1908]  2  I.  R.  482 

See  Custom  Of  Port.    1. 

CHATTELS  REAL. 

Executor  de  son  tort — Fieri  facias 

[1895]  2  LR.  90   28  I.  L.  T.  R.  146 
See  Sheriff.    31. 

Executor  de  son  tort — Next-of-kin — Statute 

of  Limitations  [1903]  2  I.  R.  95  ; 

35  I.  L.  T.  R.  174  ;  1  N.  I.  J.  R.  189 

See  Limitations,  Statute  of — Realty.    14. 

Lease  pur  autre  vie  to  lessee  and  his  heirs — 

Lands    devised   by   lessee   to    devisee 
without  words  of  limitation 

[1916]  1 1.  R.  302 
See  Estate  pui  Autre  Vie. 

CHEMIST— Pharmaceutical 

See  Cases  under  Pharmacy  Acts. 

CHEQUE. 

iSee  Banker — Cheque. 

Fictitious  or  non-existing  person 

[1917]  2  I.  R.  421 
See  Bill  of  Exchange.    2. 

Given  on  eve  of  bankruptcy  in  substitution 

for  former  uucashed  cheque — Fraudu- 
lent preference  [1914]  2  I.  R.  356 
See  Bankruptcy— Fraudulent  Preference. 
3. 

Notice  of  dishonour         3  N.  I.  J.  R.  308 

See  Practice— Writ  Specially  Indorsed.    15. 

CHILD. 

See  Infant. 
■  Action  to  establish  illegitimacy — Jurisdic- 
tion— Presumption  of  paternity 

[1904]  1 1.  R.  434 
See  Illegitimacy. 

Contributory  negligence 

2  N.  I.  J.  R.  166 
See  Nuisance.    5. 

Sale  of  intoxicating  liquor  to 

40  I.  L.  T.  R.  138  ;  42  I.  L.  T.  R.  149 
See  Licensing  Act— Offences.    42,  43. 

Sale   of   intoxicating  liquor   to — Act   of 

assistant  contrary  to  orders  of  publican 
[1904]  2  I.  R.  498  ;  4  N.  I.  J.  R.  40 
See  Licensing  Acts — Offences.    41. 


CHILD — -continued. 

■  Sale  of  intoxicating  liquor  to — Convic- 
tion —  Whether  to  be  endorsed  on 
I  If* fin  pfi 

[1904]  2  I.  R.  587  ;  37  I.  L.  T.  R.  120 

See  Licensing  Act — Offences.    26. 

CHILD  BEARING. 

Presumption  of  woman  of  55  being  past 

34  I.  L.  T.  R.  135 
See   Settlement — Construction.    36. 

Woman  past  age  ot — Presumption 

[1915]  1 1.  R.  198,  330 
See  Merger.    3. 

CHILDREN. 

Cruelty — ^Desertion — ■"  Custody,      charge, 

or  care  " — Father  residing  at  a  distance 
1  N.  I.  J.  R.  262 
See  Criminal  Law— General.    10. 

Cruelty  to— 57   &  58  Vict.,  c.  41,  s.  19— 

Notice  of  appeal — Bail 

[1899]  2  I.  R.  310 
See  Criminal  Law — General.    9. 

Gift  to,  not  cutting  down  absolute  interest 

of  parent  [1895]  1  I.  R.  179 

;See  Will— Absolute  Gift.    19. 
— —  Gift  to  wife  for  benefit  of, 

[1913]  1 1.  R.  21,  390 
See  WIU— Absolute  Gift.    5. 

Implied  trust  in  favour  of  marriage  settle- 

ment [1910]  1  I.  R.  47 

See  Settlement — Construction.    19. 

Implied  trust  in  favour  of — ^Will — Power 

of    deprivation  [1910]  1 1.  R.  116 

See  Will— Implied  Trust 

Issue  not  restricted  to — ^Marriage  settle- 

ment [1895]  1  I.  R.  115 

See  Settement — Construction.    22. 

"  Issue  "    restricted    to — Will — ^Direction 

for  settlement  [1899]  1  I.  R.  491 

See  WiU— Words.    20. 

Joint-tenancy — ^WiU — ^Default  of  appoint- 

ment [1910]  1  I.  R.  177 

See  Will— Estate  In  Realty.    24. 

Legacy  to — ^Alleged  illegitimacy 

[1906]  1 1.  R.  487 
See  Illegitmate  Children. 
•  Life  estate  with  trust  to  dispose  of  amongst 

[1895]  1 1.  R.  334 
-See  Will— Estate  in  Realty.    10. 

Of  former  and  intended  marriage — Taking 

as  joint  tenants   with   husband   and 
wife — Settlement — Construction 

[1895]  1 1.  R.  7 
See  Settlement — Construction.    23. 

Portions — Vesting — Children    other   than 

son  becoming  entitled  to  estate  before 
twenty-one — Younger  son  becoming 
entitled  after  twenty-one — Right  to 
share  in  portion  fund — Amount  raisable 
[1914]  1 1.  R.  222 
iSee  SettlemenlH-Constructlon.    33. 

Representatives  of,  excluded — ^Death  with- 

out having  been  married — Trust  for 
wife's  next-of-kin      [1900]  1  I.  R.  332 
See  Settlement— Construction.    10. 
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CHILDREN — continued. 

—  Sale  of  drink  to  [1904]  2  I.  B.  587 ; 

37  I.  L.  T.  B.  120  ;  3  N.  I.  J.  B.  109 
See  Licensng  Acts — Offences.    26. 

Sale  of  intoxicating  liquor  to 

40  I.  L.  T.  B.  138 
See  Licensing  Acts— Offences.    42. 

CHILDREN  ACT,  1908. 

1. Continuous    offence  —  Conviction  — 

8  Edw.  VII.,  c.  67,  ss.  12,  .32.]  B.  was  con- 
victed of  a  charge  that  she  did  on  April  26, 
1912,  and  on  divers  other  dates  within  six 
months  last  past,  and  on  divers  former  dates, 
unlawfully  and  wilfully  neglect  her  children  in 
a  manner  likely  to  cause  them  unnecessary 
suffering : — Held,  that  the  offence  charged  was 
a  continuous  offence,  and  that  the  conviction, 
therefore,  was  not  bad  for  uncertainty.  B. 
(Brown)  v.  Justices  oj  County  Londonderry 

K.  B.,  46  I.  L.  T.  B.  170 

2. Offence  triable  summarily  or  on  in- 
dictment— Neglect  of  children — Summons  served — 
No  appearance  of  or  on  behalf  of  defendant — 
Right  to  elect  mode  of  trial — Conviction— -Sum- 
mary  Jurisdiction  Act,  1851 — Children  Act, 
1908—14  *  15  Vict.,  c.  92—8  Edw.  VII.,  c.  67, 
ss.  12,  29,  133  (3).]  An  offence  under  section  12 
of  the  Children  Act  may  be  tried  either  sum- 
marily or  on  indictment,  but  the  Irish  Sum- 
mary Jurisdiction  Act  gives  no  right  to  the 
defendant  to  elect  in  which  of  the  two  ways 
the  charge  is  to  be  tried.  E.  (Clarke)  v.  The 
Justices  of  Go.  Louth    K.  B.,  46  I.  L.  T.  B.  188 

3. School,  attendance  at Children  Act — 

Preventing  a  child  over  five  years  of  age  from 
receiving  efficient  elementary  education — Applica- 
bility of  section  118  of  Children's  Act,  1908,  to  Ire- 
land.'] Section  118  of  the  Children's  Act,  1908  is 
applicable  to  Ireland,  notwithstanding  the  ex- 
ception contained  therein  in  favour  of  a  child 
who  has  made  200  attendances  between  October 
and  March,  which  number  of  attendances  is 
impossible  in  Ireland,  owing  to  the  fact  that  only 
one  attendance  per  day  is  recordable.  Rowan 
V.  Culhane  K.  B.,  44  I.  L.  T.  R.  70 

CHILDREN  OB  REMOTEB  ISSUE— Talking  per 
stirpes  [1913]  1  I.  B.  343 

See  Settlement — Construction.    27. 

CHILL — Death  supervening  on — Suddenness 

[1910]  2  I.  B.  105  ;  44  I.  L.  T.  R.  23 
See  Workmen's  Compensation.    2. 

CHOIR — Parish  church — Annuity  for  benefit  of 
—Cy-pr&s  [1900]  1  I.  R.  404 

See  Charity— Gift  to.    28. 

CHOSE  IN  ACTION. 

After-acquired    property — Covenant       to 

settle  [1895]  1  I.  R.  230 

See  Settlement — After>acquired  Property. 

Assignment — ^Notice — Priority 

[1906]  2  I.  R.  215  ;  40  I.  L.  T.  R.  30 
See  Practice— Receiver.    8. 


CHOSE  IN  kCnO^— continued. 

•  Assignment  of  part  of  debt 

[1912]  2  I.  B.  535  ;  46  I.  L.  T.  R.  183 
See  Assignment.    3. 

Existing  equities — Assignment 

[1901]  1  I.  B.  38,  55 
See  Company — Winding-up.    11. 

Transfer  of  beneficial  interest  in 

[1912]  1  I.  B.  32,  278  ;  46  I.  L.  T.  B.  137 
See  Deposit  Beceipt. 

CHBISTIAN  BBETHBEN— Gift  to 

[1898]  1 1.  R.  423 
See  Charity— Gift  to.    8. 

CHBISTIAN  BBOTHEBS— Gifts  for   establish- 
ment  of   Community — ^Teaching    pur- 
poses [1906]  1 1.  B.  588,  594  ; 
40  I.  L.  T.  B.  209 
See  Charity— Gift  to.    38. 

CHRISTMAS  DAY.— Whether  a  bank  holiday 
[19131  2  I.  B.  397  ;  47  I.  L.  T.  B.  157 
See  Shops  Act,  1912. 

CHUBCH — -Proprietary     church — Election     of 
churchwarden  and  sidesmen 

[1914]  1 1.  R.  321,  344. 
See  Ecclesiastical  Law.    1. 

CHUBCH  LEASE. 

Perpetuity — Fee-farm-grant — Section     40 

of  Land  Act  1896       32  I.  L.  T.  R.  115 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    8. 

Perpetuity — Kedemption  of  rent 

[1895]  2  I.  B.  363  ;  28  I.  L.  T.  R.  141 
See  Land  Law  Acts — Redemption  of  Rent 
Act.    27. 

CHURCH  OF  IRELAND— Statutes  and  Consti- 
tution— Application     to     proprietary 
churches — Election    of    churchwarden 
[1914]  1 1.  B.  321,  344 
See  Ecclesiastical  Law.    1. 

CHUBCH  PBOPEBTY. 

Presbyterian  church — Lease  of  premises  on. 
which  church  is  built  to  trustees  for  the  congrega- 
tion— Advances  to  complete  building  of  church — 
Lien  on  church  property — Decree  for  sale.]  A. 
congregation,  in  accordance  with  the  Laws  and 
Constitution  of  the  Presbyterian  Church  of 
Ireland,  was  formed  in  1897,  at  Bangor,  in  the 
County  of  Down,  and  they  proceeded  to  build 
a  church  and  manse.  A  lease  was  made  of 
ground  suitable  for  the  building  on  the  12th 
December,  1899,  to  J.  B.,  S.  G.  M.,  J.  N.,  and 
J.  M.,  for  999  years,  upon  trust  for  the  congrega- 
tion, so  long  as  the  same  should  remain  under 
the  jurisdiction  of  the  General  Assembly  of  the 
said  Church,  and  profess  and  maintain  the 
doctrines  of  the  Westminster  Confession  of 
Faith.  The  building  had  been  proceeded  with, 
and  the  church  was  opened  in  September,  1899, 
A  large  amount  of  money  had  been  subscribed 
from  time  to  time  to  pay  for  the  building  of 
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CHURCH  PBOPERTY— cojifmacd 
the  church  and  the  manse :  but  a  further  sum 
being  required,  the  Board  of  Deacons,  at  a 
meeting  on  the  30th  May,  1900,  approved  of  an 
overdraft  from  the  bank  for  £4,000,  and  ap- 
pointed the  plaintiffs,  J.  B.  and  ji.  B.,  and  the 
defendants,  S.  0.  M.,  J.  N.,  and  J.  M.,  to  act 
as  guarantors  on  behalf  of  the  congregation. 
The  guarantee  was  given,  and  payments  had 
been  made  to  the  bank  in  reduction  of  the 
overdraft,  leaving  a  balance  of  £2,726  due. 
The  plaintiff.?  were  obliged  to  pay  this  amount. 
The  three  defendants,  8.  0.  M.,  J.  N.,  and  J.  M., 
paid  to  the  plaintiffs  their  proportion,  leaving 
£1,900  to  be  borne  by  the  plaintiffs.  This  debt 
was  treated  as  a  congregational  debt  in  the 
annual  accounts  of  the  church  property.  J.  B. 
and  H.  B.  brought  an  action  against  the  Board 
of  Deacons,  and  the  trustees  for  the  congrega- 
tion, to  raise  the  amount  by  a  sale  of,  and 
receiver  over,  the  property  comprised  in  the 
lease  of  the  12th  December,  1899 : — HeU,  (re- 
versing the  decision  of  Barton,  J.),  that  a  Court 
of  Equity  would  not  enforce  payment  by  sale 
of  property  the  subject  of  a  trust,  when  such 
proceedings  would  destroy  the  trust.  Bowman 
v.  Hill  App.,  [1907]  1 1.  R.  451 

CHURCHWARDEN— Election    of— Proprietary 
church  [1914]  1  I.  R.  321,  344 

iSee  Ecclesiastical  Law.    1. 

CIRCUMSTANCES  OF  THE  CASE— Fair  rent- 
Contiguity  to  sea-shore — Kelp-making 
1  N.  I.  J.  R.  260 
See  Land  Law  Acts — ^Fair  Rent.    27. 

CITATION. 

1  N.  I.  J.  R.  77 

See  Probate — Practice.    4,  5. 

Costs  [1901]  2  I.  R.  645 

See  Solicitor— Bill  of  Costs.    89. 

Dispensing  with,  on  party  resident  abroad 

[1896]  1  I.  R.  203 
See  Probate— Grant  of  Administration.  24. 

Proceedings   to   prove   will — Compromise 

[1902]  2  I.  R.  403  ;  36  I.  L.  T.  R.  56  ; 
2  N.  I.  J.  R.  44,  83 
See  Estoppel.    12. 

To  lodge  grant  of  administration — Court 

Order — Attachment      1  N.  I.  J.  R.  77. 
See     Probate     (and    Administration) — 
Practice.    4. 

CIVIL  BILL. 

Ejectment — Dismiss 

[1906]  2  I.  R.  516  ;  40  I.  L.  T.  R.  14« 
See  Land — Action  for  Recovery  of.    4. 

Ejectment — Dismiss  on  merits 

[1905]  2  I.  R.  189  ;  37   I.  L.  T.  R.  239  ; 
4  N.  I.  J.  R.  118 
See  Land — Action  for  Recovery  of.    3. 

Equity — Service  out  of  the  jurisdiction 

[1904]  1 1.  R.  123  ;  36  I.  L.  T.  R.  218 
See  County  Court— Practice.    63. 

Overholding — Transfer  to  High  Court 

[1901]  2  I.  R.  628,  632  ;  36  I.  L.  T.  R.  45 
See  Practice- Transfer  of  Action.    13. 


CIVIL  BILL  APPEAL. 

See  County  Court— Appeal. 

Case  stated  on  hearing — Costs  taxed  to 

over  £10— No  objection  taken  to  taxing 
master's  certificate — Application  to  set 
aside  certificate — Proper  form  of  certi- 
ficate in  such  oases 

[1915]  2  I.  R.  423 
See  Solicitor— Bill  of  Costs.    112. 

Order  of  Beoorder  under  Belfast  Improve- 

ment Act,  1878,  s.  97 

[1913]  2  I.  R.  87 
See  Belfast  Local  Acts.    1. 

Plaintiff  (respondent)  becoming  lunatic — 

Jurisdiction  to  ajppoint  next  friend 

[1915]  2  I.  R.  116 
See  County  Court — ^Decree.    5. 

Time  for  49  I.  L.  T.  R.  220 

See  County  Court — Practice.    38. 

CIVIL  BILL  COURT. 
See  County  Court. 

CIVIL  BILL  DEGREE 

[1904]  2  I.  R.  522  ;  37  I.  L.  T.  R.  237 

See  County  Court — ^Decree.    1. 

[1916]  2  I.  R.  31  ;  50  I.  L.  T.  R.  6 

See  Practice — Certiorari.    4. 

Certiorari — Appeal  pending 

[1911]  2  I.  R.  51 
See  Practice — Certiorari.    7. 

Ejectment    for    non-payment    of    rent — 

Subsequent  action  for  rent — Estoppel 

[1915]  2  I.  R.  195, 208 

See  Land  Law  Acts — Action  for  Rent.    1. 

Finality  of  28  I.  L.  T.  R.  16 

See  County  Court — Practice.    56. 

Lapse  of  seven  years — Extinguishment  of 

liability  [1904]  2  I.  R.  522  ; 

37  I.  L.  T.  R.  237 
See  County  Court— ^Decree.    1. 

Lodgment  with  sheriff — Protection  order 

[1896]  1  I.  R.  44  ;  30  I.  L.  T.  R.  70 
See  Bankruptcy — Arrangement.    4. 

Obtained  in  spite  of  agreement  to  settla — 

Breaich  of  contract        17  I.  C.  L.  R.  42 
See  Estoppel.    3. 
— —  Removed  to  Superior  Court — Time  from 
whidh  Statute  of  Limitations  runs 

[1915]  2  I.  R.  371 
See    Limitations,    Statute    of — Personal 
Action.    9. 

Renewal  against  executor  de  son  tart 

[1896]  2 1.  R.  436 
See  Executor- Executor  de  son  tort.    3. 

CIVIL  BILL  EJECTMENT. 

Non-payment     of     rent — Removal     into 

Superior    Court  [1914]  2  I.  R.  97  ; 

48  I.  L.  T.  R.  88 
See  Practice— Transfer  of  Action.    12. 

On  title — Unexecuted  decree  for  possession 

— Declaration    of    title — Estoppel — ■ 
Statute  of  Limitations 
[1914]  2  I.  R.  135  ;  47  I.  L.  T.  R.  292  ; 
48  I.  L.  T.  R.  128 
See  Limitations,  Statute  of — Realty.    51. 
u 
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CIVIL     BILL     JURISDICTION— Residence     of 
parties — County — Divieion 
[1902]  2  I.  R.  345  ;  36  I.  L.  T.  R.  10  ; 
3  N.  I.  J.  R.  54 
See  Practice — Costs.    14. 

CIVIL  SERVICE. 

Tenure  of  ofllce — Held  at  pleasure — Fisheries 
Acts  —  Freehold  —  Lord  Lieutenant  —  Heads    of 
departments  —  Civil    servants.]      Section    2    of 
the   Salmon   Fishery   Act,    1869,    provides  :— 
"  It  shall  be  lawful  for  the  Lord  Lieutenant 
of    Ireland    to     appoint    two     inspectors    of 
fisheries,  notwithstanding  anything  in  the  said 
Salmon  Fishery  (Ireland)  Act,   1863,  and  the 
Acta  mentioned  in  the  Schedule   to   the  Act 
annexed,  to  the  contrary  ;  and  when  any  vacancy 
shall  in  any  manner  arise  in  the  office  of  such 
inspector,  it  shall  be  lawful  for  the  Lord  Lieu- 
tenant to  appoint  a  person  to  fill  the  vacancy." 
The  Privy  Council  (England)  Order  of  August  15, 
1890,  which  applied  to  "all  permanent  officers 
in  the  Civil  Service  drawing  salaries,  or  placed 
on  scales  of  salaries,  in  excess  of  those  of  the 
Second  Division,  as  constituted  by  the  Order  in 
Council  of  the  twenty-first  March,  one  thousand 
eight  hundred  and  ninety,"  provides  (clause  10) : 
"  Retirement   shall   be   compulsory   for   every 
officer  on  attaining  sixty-five  years  of  age  "  : — 
Held,  per  Palles,  L.C.B.,  and  Barry,  L.J.,  that 
an  inspector  of  fisheries,  appointed  under  s.  2, 
held  office  at  the  pleasure  of  the  Lord  Lieutenant, 
and  could  be  dismissed  at  will.     Held  also,  per 
PaUes,  L.O.B.,  and  Barry,  L.J.,  that  certain 
correspondence  between  the  inspector  and  the 
Chief  Secretary  and   Under-Secretary  for  the 
Lord  Lieutenant  (which  culminated  in  a  letter 
on  December  31,  1891,  from  the  Chief  Secretary, 
stating  : — "  The  period  of  your  connection  with 
the  public  Civil  Service  oi  the  Crown  having  now 
expired,  I  beg  to  inform  you  that "  the  Lord 
Lieutenant  wished  to  place  on  record  his  high 
appreciation  of  the  inspector's  services),  coupled 
with  an  actual  ouster  from  office  and  a  refusal 
.of  access  to  his  papers,  amounted  to  an  exercise 
by  the  Lord  Lieutenant  of  his  pleasure,  and  to  a 
dismissal  under  s.   2,  even  though  the  whole 
negotiations  proceeded  on  the  assumption  on 
the  part  of  the  Lord  Lieutenant  that  the  Privy 
Council  Order  of  August  15th,  1890,  applied  to 
the  inspector.     Held,  per  FitzGibbon,  L.J.,  that 
the  Privy  Council  Order  applied  to  the  office, 
though  not  proprio  vigore,  and  that  the  combined 
operation  of  that  Order  and  section  2  of  the  Act, 
1869,  made  the  acts  of  the  Lord  Lieutenant 
amount  to  an  effectual  dismissal  of  the  inspector. 
Held,  per  Palles,  L.C.B.,  that  to  determine  an 
office  held  at  pleasure,  just  as  to  determine  an 
estate  held  at  will,  the  determination  must  be 
absolute  and  certain,  and  must  in  substance  be, 
"  I  now  will  that  you  shall  not  henceforth  hold 
this  office."     If  that  certainty  is  wanting,  there 
is  no  determination  and  no  cesser  of  the  office 
at  all.     Held  also,  per  Palles,  L.C.B.,  that  no 
Court  has  any  jurisdiction  to  examine  into  the 
validity  of  the  reasons  which  led  a  person  who 
had  the  power  to  determine  an  office  to  exercise 


CIVIL  SERVICE— co«.(»nMe(J. 
his  power.  The  moment  that  the  Court  has 
arrived  at  the  conclusion  that,  as  a  matter  of 
fact,  he  did  exercise  it,  and  exercised  it  without 
attaching  to  the  determination  of  the  office  any 
condition,  then  what  led  up  to  the  exercise  of 
that  power  is  not  examinable.  Brady  v.  The 
Queen  App.,  3  N.  I.  J.  R.  279 

CLAIM. 

By  voter— Signature  of  claimant — Name 

on  list  [1894]  2  I.  R.  129 

See  Parliament — Franchise.    124. 

Freeman — Change  of  residence 

[1896]  2  I.  R.  326  ;  30  I.  L.  T.  R.  77 
■See  Parliament — Franchise.    45. 

Lodger   franchise — "  Services   in   lieu   of 

rent"  [1910]  2  I.  R.  1  ; 

44  I.  L.  T.  R.  41 
See  Parliament — Franchise.    108. 

On   principal — Workmen's   Compensation 

Act,    1906,   s.    4 — ^Non-service   within 
prescribed  time        [1912]  2  I.  R.  129  ; 
46  I.  L.  T.  R.  236 
iS'ee  Workmen's  Compensation.    126. 

Parliamentary     franchise  —  Succession  — 

Misdescription — ^Amendment 

[1907]  2  I.  R.  352 
See  Parliament — ^Franchise.    179. 

Parliamentary  franchise — Successive  occu- 

pation— Amendment 

[1909]  2  I.  R.  48  ;  43  I.  L.  T.  R.  87 
See  Parliament — Franchisfe.    5. 

■  To  be  rated — Supplemental  list 

[1910]  2  I.  R.  21  ;  44  I.  L.  T.  R.  26 
See  Parliament — Franchise.    164. 

Verbal — Payment    of   money   within  six 

months  49  I.  L.  T.  R.  39 

See  Workmen's  Compensation.    47. 

CLAIM— EXTENSION  OF— Adding  libel  counts 

3  N.  I.  J.  R.  306 
See  Practice — Pleading.    7. 

CLAIM     FOR      COMPENSATION— Workmen's 
Compensation  Act,  1897 
;See  Workmen's  Compensation. 

CLAIM  OF  RIGHT. 

Ouster  of  jurisdiction  of  Justices 

[1913]  2  I.  R.  391  ;  45  I.  L.  T.  R.  217 
See  Justices — Jurisdiction  (Petty  Sessions). 
96. 

Trespass — Evidence — Discretion  of  Justices 

1  N.  I.  J.  R.  6 
See  Justices — Jurisdiction  (Petty  Sessions). 
94. 

CLAIM  OF  TITLE— Claim  to  a  right  impossible 

in  law  [1917]  2  I.  R.  96  ; 

51  I.  L.  T.  R.  104 

See  Justices — Jurisdiction  (Petty  Sessions). 

101. 

CLASS. 

•  Relations — Power  of  appointment  among 

nephews  and  nieces  and  other  relations 
— Class  within  power — Class  entitled  in 
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<CLASS — continued. 

default  of  appointment — Time  of  ascer- 
tainment of  class — Vesting 

[1915]  1 1.  R.  42 
See  Power — Constiuction.    2. 

Time  of  ascertainment  of — Gift  of  income 

of  fund  to  widow  until  re -marriage — 
Gift  of  fund  on  h.er  death  to  eldest  sons 
of  testator's  brothers  and  sisters  then 
living — -Acceleration  [1915]  I.  R.  53 
See  Will— Income,  Gift  of. 

CLASS— GIFT  TO. 

See  Cases  under  Will— Class. 

By   will— Codicil  revoking  share   of  one 

member — Augmentation  of  shares   of 
the    others  [1915]  1  I.  R.  63,  70 

See  Will— Class.    1. 

CLAYTON'S  CASE— Rule  in     [1914]  1 1.  R.  180 
See  Mortgage  (General).    5. 

CLEAR   GIFT — Will— Subsequent     ambiguous 
words  [1910]  2  I.  R.  465 

See  Will— Absolute  Gilt.    8. 

CLERK — ^Urban  district  council — Election 

35  I.  L.  T.  R.  12  ;  1  N.  I.  J.  R.  43,  73 
See  Local  Government — Election,    i. 

CLERK    OF    CROWN    AND    PEACE— County 

of  Cork— Ridings       [1909]  2  I.  R.  421 

See  Land  Registry — Registrar  of  Titles.  53. 

CLERK     OF     PETTY    SESSIONS  —  Salary — 
Receiver  [1904]  2  I.  R.  69  ; 

37  I.  L.  T.  R.  210;  4  N.  I.  J.  R.  13 
See  Praetlee — Receiver.    10. 

CLERK    OF    URBAN    DISTRICT    COUNCIL— 

Remuneration,  by  whom  payable 

49  I.  L.  T.  R.  167 
See  Local  Government— Officer.    4. 

CLOG. 

On  equity  of  redemption 

[1901]  2  I.  R.  653,  671  ;  35  I.  L.  T.  R.  6,  8  ; 
1  N.  I.  J.  R.  25 
See  Mortgage  (General).    9. 

On  equity  of  redemption 

[1916]  1  I.  R.  269,  273 
See  Land  Purchase  Acts — Incumbrance.  3. 

CLOSE  OF  PLEADINGS— Motion  for  judgment 
[1909]  2  I.  R.  500  ;  43  I.  L.  T.  R.  203 
See  Practice— Judgment.    20. 

CLOSE  SEASON. 

Netting — -Anglins; — Possession  of   salmon 

[1909]  2  I.  R.  25  ;  42  I.  L.  T.  R.  264 
See  Fisheries  Acts.    18. 

• Trout— 5   &  6  Vict.,  c.  106,  s.  36 

[1897]  2  I.  R.  290  ;  31  I.  L.  T.  R.  113 
See  Fisheries  Acts.    22. 

CLOSING — Public-house — Saturday — Early  clos- 
ing  licence  [1907]  2  I.  R.  564 

See  Licensing  Acts — Offences,    18. 


CLOTHING— Workers' — Accommodation    for — 
Factory  and  Workshop  Act,  1901,  s.  79 
—Regulations,  26th  Feb.,  1906 
[1910]  2  I.  R.  591  ;  44  I.  L.  T.  R.   217 
See  Factory.    4. 

Cloud  on  title  [1905]  1  I.  R.  12t 

See  Mortgage — Judgment  Mortgage.     19. 

CLUB. 

1. Liability   for   debts.]      Where   there 

was  no  committee  of  the  club,  a  gas  company 
sued  the  honorary  secretary  and  two  ordinary 
members  to  recover  the  price  of  a  quarter's  gas 
supplied  to  the  club  : — Held,  that  they  were 
rightly  sued,  and  a  decree  granted.  Fermoy 
Oas  Co.  v.  Sheehan  and  others 

Co.  Ct.,  29  I.  L.  T.  597 

2. Young    men's    society — Action    by 

officials — Parties.]  An  action  was  brought  by 
the  spiritual  director,  honorary  secretary,  and 
honorary  treasurer  of  a  young  men's  society 
against  a  member  for  the  retention  of  certain 
moneys,  and  it  was  submitted  for  the  defence 
that,  as  the  society  was  not  incorporated,  all 
the  members  should  be  joined  together  as  plain- 
tiffs, and  that  the  present  plaintiffs  were  not 
entitled  to  sue : — Held,  that  the  action  could 
be  maintained.  Morrison  and  others  v.  Morrissey 
Co.  Ct.,  31 1.  L.  T.  314 

■  48  I.  L.  T.  R.  162 

See  Parliament— Franchise.    137. 

— ■ —  Intoxicating  liquors — "  Sale  by  retail  " 

[1898]  2  I.  R.-48 
See  Licensing  Acts — Offences.    11. 

Secretary  putting  caretaker  into  possession 

— Known  agent — Owner    by  estoppel 
[1913]  2  I.  R.  113, 117  ;  46  1.  L.  T.  R.  176 
See  Landlord  and  Tenant — Possession. 

COAL — ^Merchant's  branch  ofSce 

[1917]  2  I.  R.  236  ;  51  I.  L.  T.  R.  49 
.See  Shop. 

COCK  FIGHTING. 

[1904]  2  I.  R.  705  ;  38  I.  L.  T.  R.  253 
See  Criminal  Law — General. 

CO-CONTRACTOR. 

Payment   of  interest   by   one   of  several 

mortgagors  [1897]  2  I.  R.  614 

See    Limitations,    Statute    of— Personal 

Action,    13. 
■  Payment  of  statute-barred  debt — Contribu  - 

tion  [1897]  2 1.  R.  6, 20 ;  30 1.  L.  T.  R.  7, 9 
See    Limitations,    Statute    of — Personal 

Action.    11. 

CO-DEBTOR 

Joint  and  several  bonds — Judgment  there- 
on— Release  of  one  judgment  debtor 
[1903]  1  I.  R.  172 
See  Bond.    1. 

Levy  under  fi.  fa.  [1899]  2  I.  R.  163  ; 

33  I.  L.  T.  R.  22 
See    Limitations,    Statute    of — ^Personal 
Action.    25. 
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CO-DEFENDANTS  —  Principal     and     agent  — 
Action  of  tort^Service  out  of  the  juris- 
diction [1913]  2  I.  E.  402  ; 
47  I.  L.  T.  R.  226 
jSce  Practice— Service.    11. 

CODICIL. 

■ By    mistake    confirming    revoked    will— 

Revival  [1915]  2  I.  R.  9 
See  Proliate  (and  Administration.) — Grant 
of  Probate.    22. 
Devise  of  real  estate — Subsequent  agree- 
ment for  sale  under  Land  Purchase 
Acts — Republication  of  will  by  codicil 
— Conversion — Ademption 
[1913]  1 1.  R.  292, 299  ;  47 1.  L.  T.  R.  241 
Bee  Land  Purchase  Acts — Conversion.    1. 

Republication  [1899]  2  I.  R.  472 

See  Probate — Grant  ol  Probate.    21. 

Republication  of  will  by 

[1895]  1  I.  R.  346 
See  Will — Republication.    1. 

Republication  of  will — Charitable  devise 

[1907]  1 1.  R.  315  ;  41  I.  L.  T.  R.  150 
See   Charity — Charitable   Donations   and 
Bequests  Acts.    6. 

Unattested^ — Subsequent    codicil   not    re- 

ferring to  [1894]  1  I.  R.  508 

See  Probate — Grant  of  Probate.    24. 

COFFIN — Trespass  to — Action  for 

29  I.  L.  T.  R.  32 
See  Graveyard.    3. 

COLLATERAL  AGREEMENT— Mortgage 

[1901]  2  I.  R.  653,  671  ;  35  I.  L.  T.  R.  6,  8 ; 
1  N.  I.  J.  R.  25 

See  Mortgage  (General).    9. 

COLLECTOR. 

Harbour  tolls — Remuneration 

[1906]  2  I.  R.  458 
See  Local  Government — Officer.    9. 

Poor  rate 

See  Poor  Rate — Collector. 

COLLECTOR  OF  INLAND  REVENUE— Refusal 

to    grant    excise    licence  —  Certificate 

made  without  jurisdiction — Mandarrms 

[1904]  2  I.  R.  494  ;  37  I.  L.  T.  R.  156 

See  Licensing  Acts— Licensing  Certificate. 

2. 

COLLEGE  OF  SURGEONS,  ROYAL— Bequest  to 
[1918]  1  I.  R.  455 
See  Charity— Gift  to.    26. 

COLLIERY — Valuation     Acts  —  Principle      on 
which  valuation  is  to  be  made 

[1896]  2  I.  H  560  ;  31  I.  L.  T.  R.  24 
See  Poor  Rate — Procedure.    2. 

COLLISION  AT  SEA. 
Claim  lor  damages  for  personal  Injuries — 

Pilot — Regulations  for  preventing  collisions  at 
tea  —  Articles  10  21  —  Both  ships  in  fault — 
Division  of  loss — Merchant  Shipping  Act,  1894, 
e.    419    (4) — Judicature    Act   {Ireland),    1877, 


COLLISION  AT  SEA — continued, 
s.  28  (9).]  The  plaintiff  sustained  personal 
injuries  in  a  collision  at  sea  that  occurred 
between  a  schooner  in  his  charge  as  pilot,  and 
the  defendants'  steamer.  In  an  action  in 
personam  against  the  defendants,  claiming, 
damages  in  respect  of  such  injuries,  caused,  as 
alleged,  by  the  negligence  of  the  defendants, 
the  jury  inter  alia  found  that  the  defendants 
were  negligent  in  not  getting  out  of  the  way  of 
the  schooner,  or  stopping ;  and  assessed  the 
plaintiff's  damages  at  £500.  It  was  admitted 
that  the  schooner,  which  was  being  overtakenr 
by  the  steamer,  displayed  no  stem  light,  as 
required  by  Article  10  of  the  statutory  regula- 
tions. On  a  motion  to  set  aside  the  verdict 
and  judgment  entered  for  the  plaintiff  for  £500 
at  the  trial : — Held,  that  the  Merchant  Shipping 
Act,  1894,  u.  60,  s.  419  (4),  is  not  confined  to 
Admiralty  cases,  but  applies  to  all  Courts ; 
that  the  schooner  was  in  fault  in  respect  of  the 
said  breach  of  the  collision  regulations ;  and, 
per  Andrews  and  Gibson,  JJ.  (Boyd,  J.,  dissent- 
ing), that  the  Admiralty  rule  as  to  division  of 
loss  applied  ;  and  that  the  plaintiff  was  only 
entitled  to  half  the  damages  assessed  by  the 
jury.     Boucher  v.  The  Clyde  Shipping  Go. 

K.  B.,  [1904]  2  I.  R.  12» 

COLLUSION — Judgment  —  Setting  aside  —  Ap- 
plication by  third  party 
[1905]  2  I.  R.  292  ;  39  I.  L.  T.  R.  11  ; 
5  N.  I.  J.  R.  35 
See  Practice — Judgment.    62. 

COLONY — Land  in  —  Lex  loci — Intestate's  acts 
— Rights  of  widow 

[1902]  1  I.  R.  451  ;  36  I.  L.  T.  R.  76 
See  Husband    and  Wife — Intestates  Es- 
tates Act.    2. 

COLOU  RABLE     SALE— Mortgage— Debentures 
[1896]  1  I.  R.  301,  329 
See  Company — Borrovring  Powers.  1. 

COMMENT — Public   speech — Pending   prosecu- 
tion [1907]  2  I.  R.  265 
See  Contempt  of  Court.    3. 

COMMERCIAL  USAGE— Sale  of  Indian  meal 
[1916]  2  I.  R.  275  ;  50  I.  L.  T.  R.  76 
See  Food  and  Drugs — Sale.    1. 

COMMISSION. 

48  I.  L.  T.  R.  150 

See  Practice — Evidence.    3. 
Agency  contract  [1894]  2  I.  R.  94 

See  Principal  and  Agent.    1. 

And  inquisition  to  find  debts — Form  of 

35  I.  L.  T.  R.  130 
See  Practice — Crown  Debt. 

Company  in  possession  as  mortgagees — 

Collection  of  rents  by  director 

[1896]  1  I.  R.  56 
See  Mortgage — Mortgagee  in  Possession. 

Principal  and  agent — Rescission  of  con- 

tract of  agency   [1907]  2  I.  R.  212,  22T 
See  Principal  and  Agent.    4. 
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COMMISSI  OTi— continued. 

Rent  oolleotion — Labourers  (Ireland)  Acts 

— ^Looal  Government  Order,  1906,  Art. 
47  46  I.  L.  T.  256 

See  Labourers  (Ireland)  Acts.    57. 

Stockbroker — Double  oommisaion — Breach 

of  duty— Account    46  I.  L.  T.  R.  13 
See  Stock  Exchange.    1. 

To  examine  plaintifi  abroad 

37  I.  L.  T.  R.  227  ;  38  I.  L.  T.  R.  5 
See  Practice — -Evidenee.    2. 

COMMISSIONER— For  trial  of  Local  Govern- 
ment election  petition — Case  stated— 
Mandamus  [1908]  2  I.  R.  433  ; 

42  I.  L.  T.  R.  224 
iSee  Election  Petition.    2. 

COMMISSIONER  FOR  OATHS. 

1. Magistrate.]  Appointed  a  commis- 
sioner on  his  undertaking  not  to  charge  fees  for 
affidavits  which  he  was  bound  to  take  as  a 
magistrate.     7»  re  Elliott 

C,  2  N.  I.  J.  R.  23 

2.  Appointment  ol.]     It  is  convenient 

that  the  chief  clerk  in    the  District  Probate 
Begistry  should  be  appointed.     Be  Ferguaeon 

C,  81 1.  L.  T.  538 

COMMISSIONER  FOR  TAKING  AFFIDAVITS— 

Exemption  as  juror 

28  I.  L.  T.  R.  20 
See  Juror.    1. 

COMMISSIONER  OF  VALUATION. 

See  Beference  under  Valuation  Acts. 

[1901]  2  I.  R.  215,  224  ; 

[1902]  2  I.  R.  697  ;  36  I.  L.  T.  R.  105 

See  Poor  Rate— Procedure.    9. 

COMMISSIONERS  —  FISHERIES  —  Decision, 
whether  judgment  in  rem 

[1900]  2  L  R.  161 
See  Fisheries  Acts.    27. 

COMMISSIONERS  FOR  PUBLIC  PURPOSES— 

Trustees    of    market —  Commissioners 
Clauses  Act,  1847,  s.  75 

[1899]  1  I.  R.  229 
See  Mortgage— Priority.    2. 

COMMISSIONERS    OF   INLAND    REVENUE— 

Shares — Valuation    for     purposes     of 
estate  duty 

[1904]  2  I.  R.  644  ;  [1905]  2  I.  R.  218  ; 
38  I.  L.  T.  R.  117 
See  Revenue— Estate  Duty.    17. 

COMMISSIONERS  OF  NATIONAL  EDUCATION 

Rules  of  Training  College 

[1896]  2  I.  R.  538  ;  31 1.  L.  T.  R.  21 
See  Poor  Rate— Exemption.    19. 

Public  authority 

[1917]  2  I.  R.  73,  621 
-See    Limitations,    Statute    ol— Personal 
Action.    26. 


COMMISSIONERS  OF  PUBLIC  WORKS. 

Advances — Compensation     for    improve- 

ments [1894]  2  I.  R.  193  ; 

28  I.  L.  T.  R.  52  ;  [1896]  2  I.  R.  29  ; 

30  I.  L.  T.  R.  33 

See  Landlord  and  Tenant — Landlord  and 

Tenant  Act,  1870.    6. 

-  Charge  [1908]  1 L  R.  681;  [1907]  1 1.  R.  148 

See  Land  Purchase  Acts — Bonus.    22. 
— — ■  Liability  of,  for  negligence — Public  park 
[1903]  2  I.  R.  202 
See  Negligence.    34. 

■  Loan  for  improvements 

[1900]  1  I.  R.  328 
-See  Drainage  and  Improvement  Code.    8. 

■  Loan  for  improvements 

[1893]  a  I.  R.  229  ;  32  I.  L.  T.  R.  170 
See  Land  Law  Acts— Fair  Rent.    48. 

Loan — Statute  of  Limitations 

[1913]  1 1  R.  455  ;  47  I.  L.  T.  R.  232 
See    Limitations,    Statute     of— Personal 
Action.    27. 

Loans  to  occupier  of  land — Crown  debt — 

Statute  of  Limitations 
[1914]  1 1.  R.  124  ;  48  I.  L.  T.  R.  145 
See    Limitations,    Statute    of- Personal 
Action.    14. 

COMMISSIONERS  OF  WOODS  AND  FORESTS 

— Right  of  audience   in  Land  Judges' 
Court  37  I.  L.  T.  R.  164,  165 

See  Land  Judges'  Court — Practice.    3. 

COMMITTAL. 

Bankruptcy — ^Unsatisfactory  answering 

46  I.  L.  T.  R.  243 
See  Bankruptcy — ^Examination  ot  Witness. 
5. 

Discharge  50  I.  L.  T.  R.  49 

See  Bankruptcy— Examination  of  Witness. 
4. 

For  trial — By  Justice  of  the  Peace 

[1894]  2  I.  R.  158  ;  28  I.  L.  T.  R.  25 
See  Justices — Jurisdiction  (Petty  Sessions). 
23 

Power  to  draw  up  formal  conviction  aftel 

committal— Dublin  Police  Acts,  1836, 
1842  (6   &  7  Wm.  IV.,  c.  29  ;    5    &1 
Vict.,  0.  24)  46  I.  L.  T.  R.  192 

See  Justices — Jurisdiction  (Petty  Sessions), 
76. 

COMMITTAL  ORDER.  44  I.  L.  T.  R.  108 

See  Arrest— Debtors  Act.    1. 

COMMITTEE. 

Joint — Lunatic  asylum — ^Appearance  by 

36  I.  L.  T.  R.  28  ;  2  N.  I.  J.  R.  67 
See  Local  Government — Lunatic  Asylum. 

Local  pension  committee — Invalid  election 

— Quo    warranto — Power    of      county 
council  to   rgmove  member   of    com- 
mittee [1913]  2  I.  R.  55  ; 
46  I.  L.  T.  R.  224.  277 
See  Old  Age  Pension.    2. 
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COMMITTEE— con«m«eiJ!. 

Local  pension  committee — Paid  officer — , 

Disqualification  for  being  member  of 

county  council  [1915]  2  I.  B.  267 

See  Local  Government — Disqualification.  8. 

■ Lunatic — Execution  of  fee -farm  grant 

[1904]  1 1.  B.  147 
See  Lunatic.    9. 
• Of    Agriculture    and   Technical   Instruc- 
tion— Member  of  committee  concerned 
in    contract    with    county    council — 
Disqualification  [1915]  2  L  B.  105,  312 
See  Local  Government — Disqualification. 
11. 

Of  lunatic — Lease  by 

31  I.  L.  T.  B.  145 
See  Lunatic.    1. 

Of  management — Light  railway — Guaran- 

teed dividends         [1906]  2  L  B.  282  ; 
39  L  L.  T.  B.  174  ;  5  N.  L  J.  B.  233 
See  Baronial  Guarantee.    2. 
— ■ —  Of  management  of  light  railway — Member 
of,  receiving  fee  and  acting  as  member 
of   county   council — Paid    office — Dis- 
qualification [1915]  2  I.  B.  393 
(See  Local  Government — Disqualification.  9. 

COMMON  EMPLOYMENT. 

Hiring  for  special  service 

[1910]  2  I.  B.  470  ;  [1911]  2  1.  B.  143; 
44  I.  L.  T.  B.  223 
See  Master  and  Servant — Master's  Lia- 
bility.   4. 

Negligence  3  N.  1.  J.  B.  116 

See  Factory.     1. 

Negligence  of  fellow-servant — Accident  in 

course  of  employment 

[1910]  2  I.  B.  381,  393 
See  Negligence.    24. 

COMMON  INFOBMEB. 

Disqualification    of    district    councillor — 

Penalty  [1901]  2  I.  B.  39  : 

34  I.  L.  T.  B.  34 
See  Local  Government — Disqualification. 
17. 

Game  laws — Prosecution 

[1902]  2  I  B.  78  ;  35  L  L.  T.  B.  173 
See  Game.    7. 

Police  constable  suing  as^ — Power  to  give 

costs  against  [1918]  2  L  B.  347 

See  Justices — Jurisdiction  (Petty  Sessions). 
58. 

Prosecution  by — Sale  of  bread  otherwise 

than  by  weight  [1915]  2  I.  B.  342 

See  Bread.    2. 

Sale  of  Poisons  Act,  1870,  s.  2 

[1901]  2  I.  B.  589  ;  1  N.  L  J.  B.  190 
See  Poison. 

COMMON    LAW   ACTION— Right   to   trial   by 
jury  [1914]  2  I.  B.  533  ; 

48  I.  L.  T.  B.  47 
See  Practice — Trial.     13. 

COMMON  BECOVEBY— Tenant  to  the  praecipe 
—Seisin  [1913]  2  I.  B.  281,  290 

See  Estate  Tail. 


COMPANY. 

Action  fob  Account 
bobbowino  powbes 
Calls 

Debenttjbbs    - 

DiEBOTOB 

Filing  of  Contbact 
Memobandum  - 
misbbpbesentation 
Shares 
Winding  up 


Col. 
236 
236 
239' 
240 
249 
251 
251 
252 
254 
258 


COMPANY— ACTION  FOB  ACCOUNT. 

Illegal  transaction — Contract  made  by  director 
for  work  to  be  done  by  company — Retention  of 
moneys  received — Agfeement  with  co-directors  not 
to  account — Internal  management — Powers  of 
majority — Ultra  vires.]  The  managing  director 
of  a  limited  company  carrying  on  a  laundry 
business  entered  into  contracts  for  laundry  work 
in  his  own  name  on  behalf  of  the  company  with  a 
customer.  The  work  was  done  by  the  company 
and  the  director  received  the  amounts  due  under 
the  contracts,  and  paid  over  a  portion  to  the 
company,  but  did  not  account  for  the  amounts 
received  by  him.  This  was  in  consequence  of 
an  alleged  arrangement  with  hia  co-directors 
that  he  was  not  to  account  for  profits.  The 
company  declined  to  call  upon  the  director  for 
an  account,  whereupon  two  shareholders  brought 
an  action  against  the  company  and  the  director, 
claiming  that  the  director  was  a  trustee  for  the- 
company  of  all  moneys  received  under  the 
contracts,  and  asking  for  an  account.  The 
company  pleaded  that  the  complaint  was  con- 
versant with  a  matter  of  internal  management 
over  which  the  Court  had  no  jurisdiction.  The 
defence  of  the  director  was  that  if  there  was  any 
cause  of  complaint  against  him,  which  he  did 
not  admit,  it  was  only  enforceable  at  the  suit 
of  the  company  :■ — Held,  by  the  Master  of  the 
Rolls,  that  the  complaint  was  a  matter  of 
internal  management,  and  that  the  action  could 
not  be  sustained.  Held,  by  the  Court  of  Appeal, 
that  the  transaction  was  illegal  and  ultra  vires,. 
and  (reversing  the  decision  of  the  Master  of  the 
Rolls)  that  the  action  was  maintainable,  and  the 
plaintiffs  entitled  to  the  relief  sought.  Coclcbum 
V.  Newbridge  Sanitary  Steam  Laundry  Co.,  Ltd. 
M.  B.,  App.,  [1915]  1  I.  B.  237,  24» 

COMPANY— BOBBOWING  POWEBS. 

1. Debentures — Charge   on   undertaking 

and  property — Power  to  deal  with  property  irt 
course  of  business — Prohibition  against  creating 
mortgage  in  priority  to  debentures — Colourable 
sale— Mortgage — Notice — Priority.']  A  distillery 
company,  with  power  to  create  debentures  and 
to  borrow  on  mortgage,  issued  debentures,  and 
executed  a  trust  deed  to  further  secure  the 
debenture  debt.  By  these  documents  the  under- 
taking and  all  the  property,  present  and  future, 
of  the  company  were  charged  with  the  debentuie 
moneys  as  a  first  charge  thereon.  The  company 
was  to  be  permitted,  until  default  in  payment 
of  interest,  &o.,  in  the  course  of  its  business,, 
and  for  the  purpose  of  carrying  on  same,  to  use. 


(  237 


DIGEST  OF  CASES. 


(  238  ) 


COMPANY— BORROWING  POWERS— co«. 

sell,  or  otherwise  deal  with  the  mortgaged 
premises,  but  bo  that  it  was  not  to  be  at  liberty 
to  create  any  mortgage  or  charge  on  same  in 
priority  to  or  overriding  the  deed  or  the  deben- 
tures, and  the  latter  were  to  take  precedence 
over  all  moneys  which  might  be  raised  by  the 
company  by  any  means  whatsoever.  The 
company  applied  to  B.  to  accept  a  bill  against 
whiskey  of  the  company  in  bond,  and  this  trans- 
action was  carried  out  by  what  purported  to 
be  a  sale  of  the  whiskey  to  B.,  with  a  right  in 
the  company  to  repurchase.  The  bill  was  dis- 
counted at  a  bank,  and  the  whiskey  was  sub- 
sequently transferred  into  the  bank's  name  in 
the  books  of  the  company  and  of  the  excise 
authorities.  The  Court  being  of  opinion,  on 
the  evidence,  that  the  transaction  amounted  to 
a  loan,  on  the  security  of  the  whiskey,  and  that 
-B.  had  express  notice  of  the  debentures,  and 
that  they  contained  a  prohibition  of  borrowing 
money  on  the  assets : — Held,  by  the  Vice- 
Chancellor,  that  the  transaction  came  within 
the  restriction  against  creating  any  mortgage 
or  charge  on  the  property,  and  the  provision 
that  the  debentures  should  take  precedence  over 
all  moneys  which  might  be  raised  by  the  com- 
pany by  any  means  whatsoever ;  and  that  B. 
was  not  entitled  to  hold  the  whiskey  as  against 
the  debenture  holders.  The  company  being  in 
want  of  money,  two  of  its  directors  applied  to 
a  bank  to  discount  bills  drawn  on  the  company 
by  one  of  the  directors  in  favour  of  the  other, 
and  accepted  by  the  company.  The  money 
was  placed  to  the  account  of  the  payee,  but  it 
was  in  a  few  days  drawn  out  and  used  by  the 
company.  •  The  bills  were  several  times  renewed, 
but  ultimately  the  bank,  before  further  renewing, 
required  collateral  security.  The  company 
thereupon  purported  to  sell  to  the  directors  a 
quantity  of  whiskey  for  the  amount  of  the  bills  ; 
and  with  the  renewals  warehouse  warrants  for 
the  whiskey  (describing  it  as  entered  in  the 
names  of  the  two  directors,  and  deliverable  to 
them  or  their  assigns  by  indorsement,  and  which 
warrants  were  indorsed  by  the  directors)  were 
handed  to  the  bank.  Invoices  of  the  whiskey, 
showing  that  the  directors  had  purchased  same 
from  the  company,  were  also  given  to  the  bank  ; 
and  subsequently  the  whiskey  was  entered  in 
the  excise  books  in  the  names  of  trustees  for 
them.  The  Court — being  of  opinion,  on  the 
evidence,  that  the  transaction  was  a  plan  to 
create,  through  a  pretended  sale  to  the  directors, 
a  mortgage  or  charge  on  the  whiskey  having 
priority  over  the  rights  of  the  debenture- 
holders  ;  that  the  bank  knew  that  the  money 
was  required  for  the  purposes  of  the  company  ; 
that  when  the  bank  last  renewed  they  had 
express  notice  of  the  existence  of  the  deben- 
tures, and  that  they  were  in  such  a  form  as  to 
preclude  the  company  from  pledging  or  mort- 
gaging the  whiskey,  or  giving  it  as  a  security 
to  the  bank  ;  and  that  the  bank  had  notice  that 
the  transaction  was  a  loan  carried  out  by  way 
of  sale  ; — Held,  by  the  Vice-Chancellor,  that  the 
bank  was  not  entitled  to  the  whiskey  as  against 
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the  debenture  holders.  This  decision  was 
affirmed  on  appeal.  In  re  Old  Bushmills  Dis- 
tillery Co.  :  Ex  parte  Brydon ;  Ex  parte  Bank 
of  Ireland      V.-C,  App.,  [1896]  1  I.  R.  301,  329 

2.  Floating  charge — Power  of  company 

to  deal  with  property — Pledge — Priority.']  A 
distillery  company,  with  power  to  create 
debentures  and  to  borrow  on  mortgage,  issued 
debentures,  and  executed  a  trust  deed  to 
further  secure  the  debentures.  By  the  deben- 
tures the  undertaking,  and  all  the  property, 
present  and  future,  of  the  company  (not  com- 
prised in  the  trust  deed)  were  charged  with  the 
moneys  borrowed  as  a  first  charge  thereon. 
By  the  conditions  endorsed  on  the  debentures, 
the  company  was  to  be  permitted,  until  default 
in  payment  of  interest,  &c.,  in  course  of  its 
business,  and  for  the  purpose  of  carrying  on 
same,  to  deal  with  the  property  thereby  charged 
in  such  manner  as  the  company  might  think 
fit,  and  in  particular  might  sell,  lease,  or  exchange 
the  same,  pay  and  receive  money,  and  might 
declare  and  pay  dividends  out  of  profits,  but 
nothing  therein  should  be  taken  to  authorise 
the  creation  of  any  mortgage  or  charge  on  the 
property  for  the  time  being  of  the  company  in 
priority  to  the  charge  thereby  created.  By  the 
trust  deed  the  company  mortgaged  the  freehold 
and  leasehold  premises  of  the  company  to  secure 
the  repayment  of  the  debentures  to  the  lenders 
pari  passu,  and  the  company  covenanted  to 
pay  the  principal  and  interest  secured  by  the 
debentures,  and  that  the  same  should  be  a  first 
charge  on  the  mortgaged  premises,  and  should 
take  precedence  over  all  moneys  which  might 
thereafter  be  raised  by  the  company  by  any 
means  whatsoever.  The  company  obtained 
advances  from  their  bankers  to  enable  them  to 
purchase  grain  for  the  purpose  of  manufacturing 
whiskey,  to  secure  the  repayment  of  which  the 
company  pledged  to  the  bank  certain  whiskey, 
by  delivering  to  the  bank  the  warrants  for  the 
whiskey,  with  invoices  : — Held  (affirming  the 
decision  of  Barton,  J.),  that  the  transaction 
came  within  the  restriction  against  creating 
any  mortgage  or  charge  on  the  property  in 
priority  to  the  debentures,  and  the  provision 
that  the  debentures  should  take  precedence 
over  all  moneys  which  might  be  raised  by  the 
company  by  any  means  whatsoever,  and  that 
the  bank  were  not  entitled  to  the  whiskey  against 
the  debenture  holders.  Held  also,  on  further 
evidence  produced  in  the  Court  of  Appeal, 
which  had  not  been  given  in  the  Court  below, 
that  the  bank  had  notice  of  the  debentures  at 
the  date  of  the  pledge  of  the  whiskey  to  them, 
and  were  consequently  not  in  the  position  of 
purchasers  for  value  without  notice.  Cox  v. 
Dublin  City  Distillery  Co. 

App.,  [1906]  1  I.  R.  446  ;  40  I.  L.  T.  R.  84 

3.  Subrogation — Implied  power  of  bor- 
rowing— Question  of  borrowing  ultra  vires — 
Equity  of  lender  to  be  subrogated  to  rights  of 
creditors  paid  out  of  money  borrowed — Interest 
on  loan.]  A  company  formed  to  purchase  and 
work  the  ship  "  Lough  Neagh,"  when  the  ship 
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was  ready  for  delivery,  requested  J.  W.  (who 
was  one  of  the  directors  of  the  company)  to 
advance  to  them  the  sum  of  £7,500,  which  was 
owing  to  the  builders  in  respect  of  the  price 
of  the  ship,  in  order  to  have  it  released  and  to 
obtain  possession  of  the  same.  J.  W.  agreed 
to  lend  the  money,  to  be  repaid  with  interest 
at  7  per  cent.  The  money  was  bona  fide  ad- 
vanced by  the  firm  of  J.  &  B.  W.,  merchants 
(of  which  firm  J.  W.  was  a  member),  and  was 
paid  to  the  shipbuilders  by  the  company.  The 
ship  was  in  consequence  released  and  became 
the  property  of  the  company.  The  company 
had  not  at  the  time  any  means  (without  borrow- 
ing) available  and  sufficient  for  the  payment  to 
the  shipbuilders,  and  but  for  the  loan  the  com- 
pany would  not  have  obtained  delivery  of  the 
vessel.  There  was  no  express  power  authorising 
the  borrowing  of  money  for  the  purpose  of 
paying  for  the  ship  itself,  or  of  providing  capital 
for  the  undertaking,  contained  in  the  memo- 
randum of  association  of  the  company.  The 
company  was  being  wound  up  under  an  order 
of  the  Court,  and  J.  &  B.  W.  claimed  the 
amount  of  their  loan  and  interest  at  7  per  cent, 
per  annum : — Held,  that  J.  &  B.  W.  were 
entitled  to  be  subrogated  into  the  position  of 
creditors  of  the  company  in  respect  of  the  loan 
of  £7,500.  Held  also,  that  as  there  was  nothing 
before  the  Court  to  show  that  the  shipbuilders 
were  specifically  entitled  to  interest  in  respect 
of  the  debt  due  to  them,  and  as  the  claimants 
were  simply  placed  in  their  position  as  regards 
the  £7,500,  they  were  not  entitled  to  interest 
on  the  loan  at  7  per  cent,  or  any  other  agreed 
rate,  but  that  they  should  be  allowed  interest 
on  the  loan  at  the  Court  rate  of  4  per  cent.  In 
re  Lough  Neagh  Ship  Co.  ;  Ex  parte  Workman 

M.  R.,  [1895]  1  I.  R.  533 
COMPANY— CALLS. 

1. Repudiation.]     Where  a  provisional 

committee  of  a  limited  co-operative  dairy 
society  had  been  formed  in  March,  1895,  and 
the  society  subsequently  registered  in  June,  and 
the  required  shares  having  been  subscribed  for, 
a,n  allotment  was  made  in  August,  but  no  notice 
whatever  given  to  the  defendants,  who  re- 
pudiated their  call : — Held,  on  appeal  (affirming 
the  decision  of  Bird,  C.C.J.),  that  the  society 
could  not  recover  the  amount  of  the  call  from 
the  defendants,  solely-  on  the  ground  that  no 
notice  of  the  allotment  had  been  given  to  them. 
Clondrohid  Co-operative  Dairy  Society  v.  Lucey 
and  Kdleher     Clr.  Cas.,  Palles,  C.B.,  30 1.  L,  T.  150 

2.  Set-off — Bankruptcy — Arrangement.] 

Where  a  company  (in  liquidation)  was  indebted 
to  an  arranging  debtor  on  foot  of  bills,  and  the 
debtor  was  also  indebted  to  the  company  in 
respect  of  calls  : — Held,  that  the  debtor,  having 
indorsed  the  company's  bills  for  value,  could 
not  set-ofE  the  calls  against  the  amount  of  the 
company's  acceptances.     Be  C. 

Bankcy.  (Local),  31 1.  L.  T.  R.  144 

■ Calls — Action  for — Pleading 

32  I.  L.  T.  R.  152 
See  Practice— Pleading.    11. 


COMPANY— DEBENTURES. 
1. Allocation  to  debenture  holders  on 

mistaken  hasis — Dividend  on  amount  due  instead 
of  on  face  value  of  debentures — Mistake  of  fact — 
Trustee — Cestui  que  trust — Judicature  (Ireland) 
Act,  1877,  ss.  27  (3),  (7).]  Where  in  an  action 
instituted  by  the  trustees  for  the  debenture 
holders  in  a  company  to  realise  the  property 
secured  by  their  deed  of  trust,  the  allocation  of 
the  funds  so  realised  had  been  made  on  the 
mistaken  basis  of  declaring  a  dividend  on  the 
amount  of  the  debt  due  by  the  company  to  each 
debenture  holder  instead  of  on  the  amount  of 
the  face  value  of  the  debentures  held  by  each 
debenture  holder  : — Held,  that  those  debenture 
holders  who  had  been  overpaid  must  bring  back 
into  Court  the  amounts  which  they  had  been 
paid  in  excess  of  what  they  would  have  received 
had  the  allocation  been  made  on  a  correct  basis. 
A  mistake  such  as  the  above  is  not  one  of  law  : 
Harris  v.  Harris  {No.  2)  ([1861]  29  Beav.  110) 
followed.  Where  a  trustee  by  mistake  pays  to 
one  of  his  cestuis  que  trustent  money  which  is 
rightly  the  property  of  the  other,  the  cestui  que 
trust  whose  money  has  been  paid  away  can 
maintain  an  action  for  recoupment  against  his 
fellow  cestui  que  trust  who  has  received  the 
money.  Be  Casey's  Drogheda  Brewery  Co.,  Ltd. 
Barton,  J.,  [1912]  1 1.  R.  279; 
45  I.  L.  T.  R.  280 

2. Deposit  of,  by  registered  holder  with 

bank — BigJU  of  set-off  by  company  against  regis- 
tered holder — Equities  disregarded.]  The  regis- 
tered holder  of  debentures  issued  by  a  limited 
company  deposited  them  with  a  bank  to  secure 
advances,  but  no  transfer  was  executed,  nor 
any  notice  of  the  deposit  given  to  the  company. 
At  the  date  of  the  deposit  and  of  the  winding-up 
the  registered  holder  was  indebted  to  the  com- 
pany in  a  larger  sum  than  the  amount  of  the 
debentures,  and  was  also  indebted  to  the  bank 
in  a  less  sum  for  advances.  The  conditions  of 
the  debentures  provided  that  the  registered 
holder  would  be  regarded  as  exclusively  entitled 
to  the  benefit  of  the  debentures,  and  that  all 
persons  might  act  accordingly,  that  the  company 
should  not  be  bound  to  enter  in  the  register 
notice  of  any  trust,  or  to  recognise  the  right  of 
any  other  person,  save  as  therein  provided ; 
that  the  money  secured  by  the  debentures 
would  be  paid  without  regard  to  any  equities 
between  the  company  and  the  original  or  any 
intermediate  holder  thereof,  and  the  receipt  of 
a  registered  holder  for  such  money  should  be  a 
good  discharge  to  the  company  : — Held,  that 
the  company  was  entitled  to  set- off  the  amount 
due  to  it  from  the  registered  holder  as  against 
the  amount  of  the  debentures  payable  to  him, 
and  that  the  company  was  not  bound  to  have 
regard  to  the  claim  of  the  bank  as  against  the 
registered  holder.  In  re  Bichard  Smith  &  Co., 
Ltd.  M.  R.,  [1901]  1 1.  R.  73 

3. Equitable  incumbrancers — Possession 

of  title  deeds — Priority — Inquiry — Negligence — 
Conflicting  equities — Postponement  of  prior  in- 
cumbrance— One  man  company  —  Debentures 
issued  to  director  to  make  good  private  breach  of 
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trust    by    Mm — Investment    of   trust   funds    in 
business — Notice  to  director  not  notice  to  com- 
pany.]   The  directors  of  a  limited  company  had 
power  under  the  articles  of  association  to  raise 
by  mortgage  or  debenture  such  sums  as  they 
should    think   expedient,    and   to   charge    the 
property  of  the  company  therewith.     The  com- 
pany was  formed  to  take  over  the  business  of  M. 
M.  was  managing  director  and  practically  the 
owner  of  the  company,  the  shares  never  having 
been  offered  to  the  public,  and  except  for  the 
limitation  of  liability  the  concern  went  on  as 
before   the    formation    of    the    company.     On 
AprU  1st,  1897,  the  company  being  indebted  to 
its   bankers,   and   requiring  further  advances, 
issued  debentures  in  favour  of  the  bank,  charging 
the  same  on  all  the  property  of  the  company. 
These  documents  showed  that  there  was  power 
to    issue    further    debentures.      There    was    a 
collateral  agreement  by  the  company  authorising 
the  bank  to  hold  the  debentures  as  a  collateral 
security  for  advances  and  transactions.      On 
16th  April,  1897,  two  further  debentures  charged 
on  the  property  of  the  company  for  the   sum 
•of  £11,000  were  issued  to  M.  and  T.,  who  were 
the   trustees   of   the   estate   of   B.,   deceased. 
According  to  affidavits  in  the  case  £9,323,  re- 
presenting the  B.  trust  estate,  was  (in  breach 
of  trust)  invested  by  M.  and  T.  in  M.'s  business 
prior  to  the  incorporation  of  the  company,  and 
the  company  took  over  the  liability  for  this  debt. 
It  was  also  stated  in  the  affidavits  that  a  further 
sum  of  £2,962,  also  portion  of  the  B.  trust  estate, 
was  advanced  by  the  trustees  to  the  company 
and  invested  in  the  business,  and  that  the  com- 
pany had  undertaken  to  give  security  for  all  the 
moneys  due  by  the  company  to  the  trust  estate. 
On  28th  May,  1897,  M.  deposited  certain  title 
deeds  of  the  company's  property  with  the  bank 
as  a  collateral  security  for  all  moneys  then  due 
or  to  become  due  by  the  company  to  the  bank. 
When  this  charge  was  given  the  amount  due 
to  the  bank  exceeded  the  nominal  amount  of 
the  debentures  issued  to  them  on  April  1st. 
The  bank  had  no  notice  of  the  existence  of  the 
debentures  of  April  16th,  and  made  no  inquiries. 
The  bank  commenced  an  action  to  enforce  its 
securities,  and  the  company  passed  a  resolution 
for  voluntary  winding-up.      By  the  judgment 
of  the  Court  the  debentures  issued  to  the  bank 
were  declared  valid,  and  a  sale  was  directed. 
An   application   was   made   on    behalf   of    the 
cestuis  que  trustent  of  the  estate  of  B.  for  liberty 
to  intervene  in  the  action  and  to  have  it  declared 
that  the  debentures  of  April  16th  issued  to  M. 
and  T.  were  charged  on  the  property  of  the 
company  in  priority  to  the  equitable  charge  in 
favour  of  the  bank  by  deposit  of  title  deeds  on 
May  28th  : — Held,  on  the  assumption  that,  at 
the  date  of  the  issue  of  the  two  debentures  for 
£11,000  there  was  money  due  by  the  company 
to  M.  and  T.  as  trustees  of  the  B.  estate,  that 
the  bank,  as  having  the  stronger  equity,  were 
entitled  to  priority  in  respect  of  their  equitable 
mortgage    over   these   two    debentures.     Sub-   ' 
sequentJy  it  was  established  by  oral  evidence 
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taken  in  Court  that  the  trust  funds  had  been 
mainly  spent  by  M.  in  Stock  Exchange  trans- 
actions, and  that  so  far  as  any  had  been  invested 
by  him  in  the  business  they  constituted  a 
private  debt  of  M.,  and  that  his  liability  was 
not  taken  over  by  the  company,  and  that  any 
trust  moneys  advanced  to  the  company  had  been 
repaid : — Held,  that  neither  in  fact  nor  in  law 
had  the  company  any  notice  of  the  trust,  and 
that  the  debentures  were  issued  without 
authority  and  without  consideration,  and  did 
not  bind  the  assets  of  the  company,  as  again.st 
creditors.  Bank  of  Ireland  v.  Gogry  Flax 
Spinning  Go.  M.  R.,  [1900]  1  I.  R.  219 

4. Form      prescribed      by      articles^ 

Validity.]  The  articles  of  association  of  a 
limited  company  provided  that  the  seal  of  the 
company  should  not  be  used,  save  in  the  presence 
of  two  directors  and  the  secretary,  or  person 
acting  as  secretary.  W.  &  Go.  issued  deben- 
tures, the  debentures  and  the  debenture  deed 
being  sealed  with  the  seal  of  the  company  and 
signed  by  the  two  directors,  one  of  whom,  the 
managing  director,  signed  also  as  secretary. 
The  company  had  only  two  directors  and  had 
not  appointed  any  one  as  secretary,  but  the 
managing  director  had  acted  as  secretary  on 
more  than  one  occasion  -.—Held,  that  the  deben- 
tures and  debenture  deed  had,  under  the  cir- 
cumstances, been  executed  within  the  powers 
of  the  company,  and  were  valid.  Re  David 
Wright  <fc  Co.,  Ltd.         M.  R.,  39  I.  L.  T.  R.  204 

5. Quorum   of  itieotoTS— Resolution  to 

issue    debentures — Interested    directors    voting — 
Validity    of    debentures    issued    to    directors — 
Validity  of  debentures  issued  to  outsiders  without 
notice  of  irregularity— Right  of  holder  of  invalid 
debenture  to  rely  on  trust  deed  securing  deben- 
tures— Estoppel— Bes  judicata — Test  action.]  By 
a  deed  executed  in  1895  property  of  a  company 
was  conveyed  to  trustees  for  the  holders   of 
second  debentures  to  be  thereafter  issued.  The 
articles  of  association  of  the  company  provided 
that  no  director  should  vote  in  respect  of  any 
matter  in  which  he  was  individually  interested. 
They   fixed   the  quorum   of   directors   at  two. 
At  a  meeting  of  directors  held  on  the  12th  May, 
1903,   at   which  three  directors  (two  of  them 
being  D.  and  K.)  were  present,  it  was  resolved 
that  certain  second  debentures  should  be  issued 
in  trust  for  D.  and  K.  as  security  for  advances 
made  by  them  to  the  company,  which  deben- 
tures were  subsequently  issued  : — Held,  by  the 
Court    of    Appeal,    affirming    the    decision    of 
Barton,  J.,  that  as  D.  and  K.  were  interested 
parties,   there   was  no  quorum  competent  to 
vote  on  the  resolution,  and  the  resolution  was 
invalid.     In  re  Qreymouth  Point  Elizabeth  Rail- 
way  and   Goal   Company,    Limited ;    Yuill    v. 
Qreymouth  Point  Elizabeth  Railway  and  Goal 
Company,  Limited  [(1904]  1  Ch.  32)  followed. 
At  a  meeting  of  directors,  held  on  the  16th  May, 
1903,  at  which  five  directors  (including  C.  and  T.) 
were   present,   each   of   the   directors   present 
agreed  to  advance  a  certain  sum  to  provide  new 
plant,  and  it  was  resolved  to  issue  certain  second 
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debentures  in  trust  for  those  making  such 
advances,  as  security  for  the  same.  At  a 
meeting  of  directors  held  on  the  25th  June, 
1903,  at  which  C.  and  T.  were  not  present, 
these  debentures  were  issued.  Held,  by  the 
Court  of  Appeal,  affirming  the  decision  of  Barton, 
J.,  that  the  resolution  of  the  16th  May  was 
invalid,  and  that  the  debentures  issued  to  G. 
and  T.,  having  been  issued  in  pursuance  of  that 
resolution,  were  void,  notwithstanding  that  C. 
and  T.  were  not  present  at  the  meeting  at  which 
the  debentures  were  issued.  At  a  meeting  of 
directors  held  on  the  20th  January,  1904,  at 
which  K.,  D.,  and  H.  were  the  directors  present, 
it  was  resolved  to  issue  certain  second  debentures 
in  trust  for  persons  making  advances  to  the 
company,  as  security  for  such  advances,  and  in 
pursuance  of  this  resolution  second  debentures 
were  issued  in  trust  for  C.  and  T.  (directors). 
In  pursuance  of  the  same  resolution  second  de- 
bentures were  also  issued  to  K.  and  D.  Held, 
by  the  Court  of  Appeal,  affirming  the  decision 
of  Barton,  J.,  that  the  resolution  of  the  20th 
January,  190i,  was  invalid,  and  that  the  de- 
bentures issued  to  C.  and  T.  in  pursuance  of 
it  were  void.  Held  also,  by  the  Court  of  Appeal, 
affirming  the  decision  of  Barton,  J.,  that  the 
holders  of  the  void  debentures  could  not  claim 
the  benefit  of  the  trust  deed  of  1 S95.  The  effect 
of  the  decision  in  Doherty  v.  Kennedy  ([1912] 
1  I.  R.  349,  363  ;  [1914]  A.  C.  823),  as  to  the 
right  of  a  holder  of  invalid  debentures  to  rely 
on  the  trust  deed  securing  them,  considered. 
In  pursuance  of  the  resolutions  of  the  16th  May, 
1903,  and  20th  January,  1904,  certain  second 
debentures  were  issued  in  trust  for  persons  who 
were  outsiders,  and  had  no  notice  of  any  irregu- 
larity in  the  resolutions.  Held,  by  the  Court 
of  Appeal,  affirming  the  decision  of  Barton,  J., 
that  such  debentures  were  valid,  and  that  their 
validity  could  not  be  questioned  either  by  the 
company  or  the  holders  of  other  second  deben- 
tures. County  of  Gloucester  Bank  v.  Rudry 
Merthyr  Steam  and  House  Coal  Colliery  Co. 
([1895]  1  Ch.  629)  followed.  Mowatt  v.  CastU 
Sted  and  Iron  Works  Co.  (34  Ch.  D.  58)  dis- 
tinguished. In  the  course  of  the  present  action, 
which  was  brought  by  a  holder  of  first  deben- 
tures, D.  and  K,  applied  to  the  Judge  for 
liberty  to  institute  a  joint  action  to  establish 
their  rights  in  respect  of  inter  alia  the  second 
debentures  issued  to  them.  An  order  was  made 
on  this  application,  giving  D.  liberty  to  proceed 
with  an  action  against  the  trustees  of  the  second 
debenture  holders  and  the  company,  for  the 
purpose  of  establishing  the  rights  of  the  appli- 
cants. The  action  was  brought  by  Z>.  in  his 
own  name  alone,  and  dealt  with  his  own  rights 
only.  It  resulted  in  a  judgment  in  his  favour 
as  regarded  his  debentures.  The  validity  of  the 
debentures  issued  to  K.,  C,  and  T.  having  been 
challenged  in  the  present  proceedings  by  the 
other  second  debenture  holders  and  by  the 
liquidator  of  the  company.  Held,  by  Barton, 
J.,  that  the  judgment  in  D.'s  action  could  be 
relied  on  by  K.,  but  not  by  C.  or  T.,  by  way 
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of  estoppel.  Held,  by  the  Court  of  Appeal, 
reversing  the  decision  of  Barton,  J.,  that  K. 
could  not  rely  on  this  judgment  by  way  of 
estoppel.  What  is  necessary  to  constitute  a 
test  action  considered.  Cox  v.  Dublin  City 
Distillery  {No.  2) 

Barton,  J.,  App.,  [1915]  1 1.  R.  345,  358 

6. Re-issued  debentures — Priority— Me- 

demption — Section  15  of  the  Companies  Act,  1907 
(7  Edw.  VII.,  c.  50).]    Section  15  of  the  Com- 
panies Act,  1907  (1),  enables  a  company  (save 
as  therein  excepted)  to  keep  its  own  debentures 
alive  for  the  purpose  of  re-issue  from  time  to 
time,  as  security  for  advances  from  the  com- 
pany's    bankers,     without     disturbing     their 
priority,  and  displaces  the  law  as  laid  down 
upon  that  subject  in  In  re  Geo.  Soutledge  d:  Sons, 
Ltd.  ([1904]  2  Ch.  475),  In  re  Tasker  <fe  Sons, 
Ltd.   ([1905]   1   Ch.   282),   and  In  re  Russian 
Petroleum  and  Liquid  Fuel  Co.,   Ltd.   ([1907] 
2  Ch.  540).     The  section  is  retrospective,  and 
operates  upon  past  as  well  as  future  transactions, 
and  it  preserves  the  priority  of  such  debentures 
as  of  the  original  date  of  issue,  and  not  merely 
as  of  the  date  of  re-issue.     A  company,  before 
the  passing  of  the  Companies  Act,  1907,  deposited 
from  time  to  time  some  of  its  first  debentures 
with  its  bankers  as  security  for  an  overdraft. 
The  practice  was  to  transfer  the  debentures  from 
nominees  of  the  company  to  trustees  for  the 
bank,   and  upon  repayment  of  the  overdraft, 
to  re-transfer  the  debentures  to  nominees  of  the 
company  : — Held,   that   the   retrospective  pro- 
visions  of  Section   15   of  the  Companies  Act, 
1907,  had  the  effect  of  preserving  the  original 
priority  of  these  debentures.     A  company,  in 
1901,    invited    subscriptions    for   an   issue   of 
second  debentures  by  a  prospectus  which  con- 
tained  a  statement  that  the  issue  was  made 
for  the  purpose  inter  alia  of  repaying  a  tem- 
porary loan  from  the  company's  bankers.     It 
was  expressly  stated  in  the  prospectus,  in  the 
conditions  on  the    second  debentures  and  in 
the  trust  deed  that  the  second  debentures  were 
to  be  puisne  and  subject  to  the  whole  of  the 
first  debenture  issue.     The  loan  from  the  bank 
was  repaid  out  of  the  proceeds  of  the  second 
debenture   issue ;   and   some   first   debentures, 
which  had  been  deposited  with  the  bank,  and 
transferred  to  trustees  for  the  bank  as  security 
for  the  loan,  were  afterwards  re-transferred  from 
trustees  for  the  bank  to  nominees  of  the  com- 
pany : — Held,  that  these  first  debentures  were 
not  redeemed  "  in  pursuance  of  any  obligation 
so  to  do  "  within  the  meaning  of  one  of  the 
exceptions  contained  in  section  15  of  the  Com- 
panies Act  of  1907,  and  that  the  priority  of 
these  first   debentures,   as  such,   was  not  dis- 
turbed.    Section  15  of  the  Companies  Act,  1907, 
considered  and  discussed.      Fitzgerald  v.  Persse 
Barton,  J.,  [1908]  1 1.  R.  279 

7. Sale  or  pledge — Limited  company — 

Clauses  restricting  pledges  and  mortgages — 
Notice — Ordinary  course  of  business.]  {!)  P.  ib 
Co.,  Ltd.,  pot-still  whiskey  distillers,  issued 
debentures    secured    by    a    trust    deed    which 
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contained  a  clause  making  the  debentures  a 
floating  charge  on  the  assets  and  undertaking 
of  the  company,  and  providing  that  they  should 
not  hinder  or  prevent  the  company  from  selling, 
alienating,  mortgaging,  charging,  leasing,  paying 
dividends  out  of  profits,  or  otherwise  disposing 
of  or  dealing  with  such  assets  in  the  ordinary 
course  of  business,  and  for  the  purpose  of  carry- 
ing on  the  same,  but  that  the  company  should 
not  create  any  mortgage  or  charge  ranking  in 
priority  to  or  pari  passu  with  the  debenture 
stock.  From  time  to  time  the  company  disposed 
of  raw  pot-still  whiskey  to  one  C.  The  trans- 
actions, of  which  there  were  six  prior  to  March, 
1906,  were  treated  as  sales  in  the  company's 
books,  and  C.  paid  to  the  company  the  full 
market  price  for  the  whiskey.  In  the  case  of 
each  lot  of  whiskey,  the  company  gave  to  C.  a 
collateral  guarantee  in  the  form  of  a  deed  poll,  in 
which  the  whiskey  was  referred  to  as  "  assigned 
or  pledged,"  the  company  undertaking  the 
burden  of  custody,  storage,  and  insurance,  and 
the  whiskey  remaining  in  the  company's  bonded 
warehouse,  but  being  transferred  in  the  Excise 
books  into  G.'s  name.  The  guarantee  contained 
the  following  words  : — "  We  may  or  will  redeem 
or  repurchase  the  said  whiskey  in  four  years  at 
a  profit  to  you  of  10  per  cent,  simple  interest 
on  the  price  paid."  It  was  proved  that  this 
pot-still  whiskey  took  four  years  to  mature,  and 
appreciated  during  the  four  years  15  per  cent, 
per  annum.  The  company  went  into  liquida- 
tion, and  the  debenture  holders  obtained  the 
appointment  of  a  receiver,  who  was  also  ap- 
pointed liquidator.  C.  brought  an  action 
against  the  company  and  against  the  receiver 
and  liquidator  claiming  delivery  of  the  six  lots 
of  whiskey  which  remained  in  the  company's 
bonded  warehouse,  and  in  the  alternative, 
claiming  a  declaration  that  he  was  entitled  to  a 
good  and  valid  pledge,  lien,  or  charge,  upon  the 
said  whiskey  in  priority  to  any  claims  of  the 
debenture  holders.  It  was  proved  at  the  trial 
that  prior  to  March,  1906,  C.  had  no  notice, 
actual  or  constructive,  of  the  debentures,  or  of 
the  contents  of  the  trust  deed  : — Held,  that  the 
six  whiskey  transactions  were  not  sales  but 
pledges  or  mortgages,  but  that  C,  being  » 
pledgee  or  mortgagee  for  value  without  notice, 
was  entitled  to  the 'declaration  which  he  claimed. 
(2)  In  March,  1906,  C.  received  notice  of  the 
debentures  and  of  the  restrictive  clause  in  the 
trust  deed.  Legal  advice  was  taken,  and,  in 
view  of  the  doubts  which  were  raised  as  to  the 
effect  of  the  six  previous  transactions,  an  agree- 
ment was  drawn  up  in  which  the  company 
agreed  inter  alia  to  relinquish  their  right  to 
redeem  the  six  lots  of  whiskey.  Held,  that  what- 
ever the  effect  of  this  agreement  might  be  as 
regards  the  right  of  redemption,  it  did  not 
deprive  0.  of  any  rights  which  he  had  acquired 
as  against  the  debenture  holders,  by  reason  of 
the  previous  transactions  having  been  for  value 
and  without  notice.  (3)  After  March,  1906,  the 
company  disposed  of  two  other  lots  of  whiskey 
to  C,  accompanied  by  a  new  form  of  guarantee 
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agreement  in  which  the  references  to  pledge  and 
redemption  were  struck  out,  and  it  was  made 
clear  that  the  whisky  was  to  be  the  property  of 
C,  and  that  the  company  could  not  insist  on  a 
repurchase,  but  that  C.  had  an  option  to  require 
the  company  to  repurchase  after  the  expiration 
of  four  years.  The  agreements  were  framed 
under  legal  advice  so  as  to  constitute  sale,  and 
transfer  the  property  in  the  whiskey  to  C. 
Held,  that  the  transactions  were  not  pledges, 
nor  mortgages  in  disguise,  but  were  sales, 
Yorkshire  Railway  Wagon  Go.  v.  Maclure  (21 
Gh.D.  309)  applied.  Held  also,  that  they  were 
transactions  "  in  the  ordinary  course  of  the 
company's  business "  within  the  meaning  of 
the  restrictive  clause  in  the  debenture  trust  deed. 
Ooveney  v.  Persae 

Barton,  J.,  App.,  [1910]  1  I.  R.  194,  213 

8. Omission   to    register — Extension   of 

time  for  registration — Companies  Act,  1900  (63  dr 
64  Vict.,  c.  48),  ss.  14,  15.]  Where  a  company 
issuing  debentures  under  a  resolution  passed 
before  the  coming  into  force  of  the  Companies- 
Act,  1900,  omitted  to  register  some  of  the 
debentures  issued  after  the  passing  of  the  Act,, 
the  Court,  on  being  satisfied  that  such  omission 
was  solely  due  to  inadvertence,  made  an  order 
under  o.  15  of  the  Act  extending  the  time  for 
such  registration.  Be  Cork  Electric  Tramways 
and  Lighting  Co.,  Ltd.     M.  R.,  36  I.  h.  T.  R.  187 

9.  Pledge  —  Priority  —  Validity — Con- 
structive delivery — Warrant — Bill  of  sale — Begis- 
tration — Companies  Act,  1900,  s.  14 — Bills  of 
Sale  (Ireland)  Act,  1879,  s.  4.]  A  distillery 
company,  with  power  to  create  debentures  and 
to  borrow  on  mortgage,  having  issued  a  first 
series  of  debentures,  proceeded  to  issue  a  second 
series  of  debentures,  which  provided  that, 
although  nothing  therein  contained  should  be 
taken  to  authorise  the  creation  of  any  mortgage 
or  charge  on  the  property  of  the  company  in 
priority  to  such  debentures,  the  company  might 
by  delivery  warrants  or  other  means  pledge  to 
their  bankers  or  others  their  manufactured 
whiskey,  to  secure  advances  for  the  purposes  of 
the  company's  business.  The  plaintiff  advanced 
moneys  to  the  company  on  the  security  of  their 
manufactured  whiskey  lying  in  the  bonded  ware- 
house of  the  company  as  follows : — On  the 
occasion  of  each  advance  the  name  of  the 
plaintiff  was  entered  in  the  company's  stock- 
book  opposite  the  particulars  of  whiskey  in- 
tended to  be  pledged,  and  a  delivery  warrant 
and  invoice,  each  containing  particulars  of  such 
whiskey,  were  delivered  to  the  plaintiff.  The- 
assets  of  the  company,  including  the  whiskey 
pledged  to  the  plaintiff,  were  realised  by  the 
receiver  appointed  in  an  action  brought  on 
behalf  of  the  first  debenture  holders  of  the 
company,  and  proved  insufficient  to  pay  the 
plaintiff's  claim  and  those  of  the  second  deben- 
ture holders  in  full.  In  an  action  brought  by 
the  plaintiff  against  the  trustees  for  the  second 
debenture  holders,  and  the  company  : — Held, 
by  the  Court  of  Appeal  (the  Lord  Chancellor 
and  Holmes,  L.J.,  affirming  Barton,  J.  ;  Cherry^ 
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L.J.,  dissenting) — (1)  that  the  agreement  to 
pledge,  followed  by  the  transfer  of  specific 
whiskey  into  the  plaintiff's  name  in  the  hooka 
of  the  company,  effected  a  valid  pledge  of  the 
whiskey  so  transferred,  independently  of  the 
warrants  ;  and  that  the  plaintiff  was  entitled 
to  the  security  so  obtained  in  priority  to  thra 
■second  debenture  holders  ;  (2)  that  the  warrants 
■delivered  to  the  plaintiff  did  not  require  regis- 
tration as  bills  of  sale  under  section  14  (c)  of 
the  Companies  Act,  1900,  and  saotion  4  of  the 
Bills  of  Sale  (Ireland)  Act,  1879.  Per  Holmes, 
L.J.,  that  the  warrants  came  within  the  class 
of  documents  excluded  from  section  4  of  the 
BUls  of  Sale  (Ireland)  Act,  1879,  as  being 
"documents  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of 
goods."  Held,  by  Cherry,  L.J.,  that  the  trans- 
actions between  the  plaintiff  and  the  company 
amounted  to  mortgages  of  the  whiskey,  and  not 
pledges  ;  that  there  was  no  constructive  delivery 
of  possession  of  the  whiskey  to  the  plaintiff  ; 
and  that  the  warrants  required  registration  as 
bills  of  sale.     DoJierty  v.  Kennedy 

Barton,  J.,  App.,  [1912]  1  I.  R.  349,  363 

10. Pledge — Delivery  warrant — Whiskey 

■stored  in  distiller's  warehouse — Company — Bill 
■of  sale — -Registration — Mortgage  or  charge — 
Debentures — Unregistered  debentures  issued  after 
<iommencement  of  Companies  Act,  1900,  secured 
by  trust  deed  executed  before  Act — Winding  up — 
Appeal  by  liquidator — Sanction  of  Court — Bills 
of  Sale  (Ireland)  Act,  1879  (42  <jfc  43  Vict,  c.  50), 
.«.  4^-Companies  Act,  1900  (63  ofc  64  Vict.,  c.  48), 
.».  14^— Companies  {Consolidation)  Act,  1908 
<8  Edw.  VII.,  u.  69),  s.  151.]  Order  of  Court 
of  Appeal,  affirming  the  order  of  Barton,  J.,  in 
Doherty  v.  Kennedy  ([1912]  1  I.  R.  349,  363), 
reversed  in  so  far  as  it  declared  that  the  respon- 
dent was  entitled  to  a  valid  pledge  of  the  whiskey 
■comprised  in  the  delivery  warrants,  and  that 
such  warrants  did  not  require  registration. 
■Order  affirmed  in  so  far  as  it  declared  the 
respondent  entitled  to  a  lien  for  the  amount  of 
his  advances  on  the  debentures,  although  un- 
registered, issued  to  him  after  the  commence- 
ment of  the  Companies  Act,  1900,  to  the  extent 
of  the  property  comprised  in  the  trust  deed 
(unregistered)  executed  in  1895,  securing  such 
debentures.  A  preliminary  objection  having 
been  taken  by  the  respondent  that  the  appeal 
was  incompetent  inasmuch  as  leave  to  appeal 
had  not  been  obtained  from  Barton,  J.,  by  the 
liquidator,  under  section  151  of  the  Companies 
.(Consolidation)  Act,  1908,  which,  in  case  of  a 
winding-up  by  the  Court  in  Ireland,  empowers 
^a  liquidator  with  the  sanction  of  the  Court  to- 
Bbring  or  defend  legal  proceedings  in  the  name 
and  on  behalf  of  the  company  : — Held,  that  the 
■section  does  not  confer  on  third  parties  any 
Tight  to  object  to  proceedings  brought  by  a 
liquidator  in  the  name  of  the  company  on  the 
•ground  that  the  sanction  of  the  Court  has  not 
been  obtained,  and  that  leave  to  appeal  was 
■not  necessary.  Dublin  City  Distillery,  Limited, 
V.  Doherty  H.  L.,  [1914]  1  I.  R.  389; 

48  1  L.  T.  R.  115;  [And  1914,  A.  C.  823] 
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11. Sales   in    the    ordinary   course   of 

business — Rights  of  debenture  holders.]  A  dis- 
tillery company,  registered  under  the  Companies 
Acts,  had,  for  the  purpose  of  raising  capital, 
issued  as  a  first  charge  on  all  the  property  of 
the  company  debentures,  which  were  secured 
by  a  trust  deed  executed  at  the  time  of  their 
issue.  By  the  terms  of  the  debenture,  and  the 
trust  deed  the  company  was  to  be  at  liberty 
(notwithstanding  the  charge  thereby  created) 
in  the  course  of  its  business,  and  for  the  purpose  ' 
of  continuing  and  carrying  on  the  same,  to  use, 
employ,  sell,  lease,  exchange,  or  otherwise  deal 
with,  all  or  any  part  of  the  said  property  until 
the  principal  money  thereby  secured  became 
payable,  but  nothing  should  authorise  the 
creation  of  any  mortgage  or  charge  upon  the 
said  property,  or  any  part  of  it,  in  priority  to 
the  debentures.  The  company,  being  subse- 
quently in  want  of  money  to  carry  on  its 
business,  and  unable  to  borrow  in  consequence 
of  the  debentures,  it  was  agreed  that  a  syndicate 
(representing  certain  creditors  of  the  company) 
should  purchase  a  certain  amount  of  whiskey 
from  the  company  at  a  named  price,  and  the 
money  so  paid  should  be  applied,  under  the 
direction  of  the  syndicate,  in  satisfaction  of 
the  trade  debts  and  other  pressing  liabilities  of 
the  company.  None  of  the  syndicate,  or  of 
the  creditors  whom  they  represented,  were 
engaged  in  the  whiskey  trade  : — Held  (reversing 
the  decision  of  the  Vice-Chancellor),  that, 
having  regard  to  the  position  in  which  the 
company  was  placed,  the  sale  was  one  in  the 
course  of  business.  In  re  Old  Bushmills  Dis- 
tillery Co.  ;  Ex  parte  Brett 

App.,  [1897]  1 1.  R.  488 

12.  Validity  of — Estoppel — Res  judicata 

—Test  action — Order  XVI.,  r.  8.]    By  a  deed 
executed  in  1895,  property  of  a  distillery  com- 
pany was  conveyed  to  trustees  for  the  holders 
of  second  debentures  to  be  thereafter  issued. 
The  articles  of  association  of  the  company  pro- 
vided that  no  director  should  vote  in  respect 
of  any  matter  in  which  he  was  individually 
interested,  the  quorum  of  directors  being  fixed 
at  two.     D. ,  a  director  of  the  company,  advanced 
moneys  to  the  company  on  the  security  of  manu- 
factured whiskey  of  the  company  stored  in  a 
warehouse,  and  also  upon  second  debentures 
issued  to  him  by  the  company  in  1903,  but 
forming  part  of  the  series  secured  by  the  trust 
deed  of  1895.    There  was  admittedly  no  quorum 
of  independent  directors  present  at  the  meeting 
which  purported  to  authorise  the  issue  of  these 
debentures  to  D.     The  present  action  was  in- 
stituted in  1905  by  the  plaintiff  on  behalf  of 
himself  and  all  other  holders  of  first  debentures 
claiming  a  declaration  that  certain  first  mortgage 
debentures  were  well  charged  on  the  property 
of  the  company,  and  a  liquidator  was  subse- 
quently appointed  {Cox  v.   Dublin  City   Dis- 
tilUry  ([1906]  1  I.  R.  446 ;  [1915]  1  I.  R.  345). 
In  1909  D.  instituted  an  action  for  a  declaration 
as  to  his  rights  against  the  company  in  liquida- 
tion and  the  trustees  for  the  second  debenture 
holders.     The   latter   defendants   delivered  no 
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defence,  and  D.  obtained  judgment  against 
them  by  default.  The  company  impeached 
Z).'«  right  to  claim  a  lien  on  the  second  deben- 
tures, on  the  ground  that  these  were  not  regis- 
tered under  the  Companies  Act,  1900,  but  no 
point  as  to  the  absence  of  a  proper  quorum  at 
the  meeting  which  purported  to  authorise  the 
issue  of  D.'s  debentures  was  either  pleaded  or 
specifically  relied  upon  in  argument.  D.'s 
tiction  subsequently  resulted  in  a  declaration 
by  the  House  of  Lords  that  D.  was  not  entitled 
to  a  valid  pledge  of  the  whiskey,  but  was 
entitled  to  a  valid  lien  on  the  debentures  for 
the  amount  of  his  advances  to  the  extent  of  the 
property  comprised  in  the  trust  deed.  On  the 
hearing  of  a  memorandum  from  the  Chief  Clerk 
in  the  present  action : — Held,  by  the  Court  of 
Appeal— (1)  reversing  the  order  of  Barton,  J., 
that  C,  R.,  and  6.,  as  representing  the  holders 
of  valid  second  debentures  issued  by  the  com- 
pany in  1895,  were  sufficiently  represented  by 
the  trustees  for  the  second  debenture  holders  in 
the  action  brought  by  D.  against  the  company 
and  the  said  trustees,  and  that  the  order  of  the 
House  of  Lords  in  the  latter  action  operated  as 
an  estoppel  so  as  to  preclude  C,  jB.,  and  Q. 
from  relying  in  the  present  action  on  the 
invalidity  in  the  creation  of  D.'s  debentures. 
Cox  V.  Dublin  City  Distillery  Co.,  Ltd. 
(No.  3) 

Barton.,  J.,  App.,  [1917]  1 1.  R.  203, 208 

Charge   on   undertaking   and   property — 

Power  to  deal  with  property  in  course 
of  business  —  Prohibition  against 
creating  mortgage  in  priority  to  deben- 
tures [1896]  1 1.  R.  301,  329 

See  Company— Borrowing  Powers.    1. 

Interest — Security  for  overdraft — Proof — 

Winding-up  [1905]  1  I.  R.  112 

See  Interest  on  Money.    1. 

Mortgage  of  uncalled  capital — Sub-mort- 

gage— ^Notice  of  winding-up  order 

[1901]  1  I.  R.  38,  55 
See  Company— Winding-up.    11. 

Power  to  deal  with  property — Pledge — 

Priority 

[1906]  1  I.  R.  446  ;  40  I.  L.  T.  R.  84 
See  Company — Borrowing  Powers.    2. 

COMPANY- DIRECTOR. 

1. Appointment  and  removal  —  Director 

having  an  "  agreement "  with  the  company  as  to  his 
tenure  of  office — Does  "  agreement "  include  the 
Company' s  articles  of  association .?]  By  the  articles 
of  association  of  a  company  W.  was  appointed 
chairman  and  managing  director  for  life,  and 
was  to  receive  all  the  nett  profits  earned  by 
the  company.  By  the  same  articles  the  plaintiff 
was  appointed  one  of  the  joint  assistant  directors. 
On  May  1,  1916,  an  extraordinary  general 
meeting  of  the  company  was  held,  at  which  a 
resolution  was  passed  removing  the  plaintiff 
from  being  a  director  of  the  company.     This 
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resolution  was  confirmed  as  a  special  resolution 
at  another  general  meeting,  held  on  May  17, 
1916.  The  plaintiff  then  received  from  the 
company  a  notice,  dated  May  31,  1916,  of  an 
extraordinary  general  meeting,  to  be  held  on 
June  9,  1916,  for  the  purpose  of  passing  the 
following  resolution  : — "  Any  director  (other 
than  W. )  with  whom  the  company  may  have  an 
agreement  as  to  his  tenure  of  office,  may,  not- 
withstanding such  agreement  be  removed  from 
the  office  of  director  by  an  extraordinary 
resolution  of  the  company."  On  June  7.  1916, 
the  plaintiff  commenced  an  action  claiming  a 
declaration  that  notwithstanding  the  resolutions 
of  May  1  and  17,  1916,  he  still  held  the  office  of 
a  director  of  the  company,  and  also  an  injunc- 
tion restraining  the  other  directors  from  pre- 
venting him  from  acting  as  a  director.  The 
said  meeting  was  held  on  June  9,  1916,  and  the 
proposed  resolution  duly  passed.  At  another 
meeting,  held  on  June  24,  1916,  a  resolution 
removing  the  plaintiff  from  being  a  member  of 
the  board  of  directors  was  passed  as  an  extra- 
ordinary resolution  : — Hdd,  that  the  word 
"  agreement  "  in  the  phrase  "  any  director  .  .  . 
with  whom  the  company  may  have  an  agree- 
ment as  to  his  tenure  of  office ''  included  andi 
referred  to  the  articles  of  association  of  the 
company  ;  and  that,  therefore,  by  the  resolution 
of  June  9,  the  power  to  dismiss  the  plaintiff 
was  validly  assumed,  and  subsequenliy  exer- 
cised, by  the  company.  Qrant  v.  William 
Grant  &  Sons  (Newtownards),  Ltd.,  and  others 

M.  R.,  50  I.  L.  T.  R.  189^ 

2.  — —  Liability  of  directors  for  costs  of 
litigation  occasioned  by  misfeasance  not  causing 
monetary  loss — Companies  Act,  1862,  s.  165.J 
J.,  M.,  and  /.  were  directors  of  a  joint  stock 
company  which  was  being  wound  up  volun- 
tarily. In  the  course  of  the  liquidation  it 
appeared  that  cheques  signed  by  J.  and  M^ 
had  been  drawn  against  the  bank  account  of 
the  company  for  purposes  in  which  I.  alcne 
was  interested :  but  that,  on  the  whole  account,, 
lodgments  had  been  made  by  /.  to  the  credit  of 
the  company  to  an  amount  larger  than  the  sums. 
drawn  out  upon  the  cheques  so  signed  by  J. 
and  if.  On  a  summons  by  the  liquidator, 
under  section  165  of  the  Contpanies  Act,  1862, 
to  determine  whether  these  sums  had  been  ex- 
pended ultra  vires,  and  in  breach  of  trust,  and, 
if  so,  that  the  directors  should  repay  the  said, 
sums,  it  was  found  that  no  money  loss  had  been 
sustained  by  the  company,  but  the  Court 
decided  that  the  directors  were  guilty  of  gross 
neglect  and  breach  of  duty,  and  that  such 
neglect  and  breach  of  duty  were  the  cause  of 
the  litigation,  and  ordered  that  the  directors 
should  pay  the  costs  of  the  summons  and 
inquiry  -.-—Held,  that  the  Court  had  jurisdiction 
to  make  the  order  that  the  directors  should 
pay  the  costs,  although  the  claim  of  the  liqui- 
dator for  repayment  of  money  had  failed. 
In  re  David  Ireland  &  Co. 

App.,  [1905J  1  I.  R.  133  ;    39  I.  L.  T.  R.  34- 
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Practice — Procedure — Contract — Memorandum 
in  lieu  of  contract — Filing  of — Application  for 
relief  by  company — Form  of  order  and  memo- 
randum— Companies  Act,  1898  (61  ds  62  Vict., 
■c.  26),  B.  1.]  A  tramway  company  was  regis- 
tered under  the  Companies  Acts  in  1896  to  take 
over  the  undertaking  of  an  existing  tramway 
which  had  been  incorporated  by  Act  of  Parlia- 
ment. By  the  articles  of  association  of  the  new 
■company  the  shareholders  of  the  old  company 
were  entitled  to  exchange  their  fully  paid  shares 
for  fully  paid  6  per  cent,  preference  shares  in  the 
new  company  of  like  amount.  A  circular  letter 
enclosing  a  form  of  agreement  for  signature  was 
sent  to  each  shareholder  of  the  old  company 
by  the  directors  of  the  new  company  in  order 
to  carry  out  the  above  arrangement,  and  the 
forms  of  agreement  so  sent  out  were  signed  by 
all  the  shareholders  except  three,  and  fully  paid 
preference  shares  in  the  new  company  were 
allotted  to  them.  By  inadvertence  the  forms 
of  agreement  were  not  registered  pursuant  to 
section  25  of  the  Companies  Act,  1867.  Owing 
to  the  deaths  of  several  of  the  shareholders, 
and  to  the  number  of  signatures  which  would 
have  to  be  obtained,  it  was  impracticable  to 
tile  a  contract  pursuant  to  the  said  Act.  The 
•Court,  on  motion  made  on  behalf  of  the  com- 
pany, made  an  order  under  section  1  (4)  of  the 
Companies  Act,  1898,  directing  the  filing  of  a 
memorandum  in  writing,  in  a  form  approved 
by  it,  specifying  the  consideration  for  which 
the  shares  were  issued,  to  operate  as  if  it  were 
a  sufScient  contract  in  writing  within  the  mean- 
ing of  section  26  of  the  Companies  Act,  1867. 
Form  of  order  and  memorandum  under  the  Act. 
In  re  Whitefriars'  Financial  Co.,  Ltd.  ([1899] 
1  Ch.  184)  followed.  In  re  Dublin  United 
Tramways  Co.  (1896),  Ltd.,  and  In  the  Matter 
of  the  Companies  Acts,  1862-1898 

M.  R.,  [1901]  1  I.  R.  340 

COMPANY— MEMORANDUM. 

1.  Alteration — Confirmation  by  Court — 

Practice — Companies  (Memorandum  of  Associa- 
tion) Act,  1890  (53  <fc  54  Vict,  c.  62).]  Practice, 
-forms  of  orders,  &c.,  in  proceedings  for  the  con- 
firmation of  alterations  in  the  memorandum  of 
association  of  a  registered  company,  under  the 
Companies  (Memorandum  of  Association)  Act, 
1890  (53  &  54  Vict.,  c.  62).  In  re  Marcus 
Ward  &  Co.  V.-C.,  [1897]  1  I.  R.  435 

2. Alteration   of   objects — Extension  to 

new  business — Bank — Power  to  act  as  trustee 
and  executor  —  Companies  [Memorandum  of 
Association)  Act,  1890  (53  cfc' 54  Vict.,  c.  62), 
B.  1 — Practice — Petition — Advertisement  of]  A 
company,  carrying  on  the  ordinary  business  of 
bankers,  petitioned  the  Court  to  confirm  a 
resolution,  passed  unanimously,  to  alter  its 
memorandum  of  association  by  empowering  it 
to  undertake  the  execution  of  trusts,  and  to 
act  as  executor  or  administrator,  or  as  trustee 
or  treasurer.  The  application  was  opposed  by 
seven  shareholders,  who  were  solicitors,  on  the 
ground  that  the  alteration  would  not  be  bene- 
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ficial  to  the  shareholders,  and  would  be  injurious 
to  the  solicitors'  profession.  The  Court  con- 
firmed the  alteration,  with  the  modification 
that  the  powers  were  not  to  be  exercised  unless 
some  part  of  the  trust  property  was  situate 
within  the  jurisdiction  of  the  Court.  Immediately 
after  the  presentation  of  a  petition  under  the 
above  Act  a  summons  should  be  taken  out  to 
have  a  day  fixed  for  the  hearing  of  the  petition, 
and  directions  given  for  advertising  the  presenta- 
tion of  the  petition,  in  accordance  with  the 
practice  stated  in  Palmer's  Company  Precedents 
(1906  edition).  Part  I;,  p.  1163.  In  re  Munster 
and  Leinster  Bank,  Ltd. 

M.  R.,  [1907]  1 1.  R.  237 

COMPANY— MISREPRESENTATION. 

1.  Prospectus — Promoters — Fraud — Mis- 
representation and  suppression  of  fact — -Companies 
Act,  1867,  s.  38  — -  Underwriting  — ■  Evidence.] 
Where  a  person  subscribes  for  shares  in  a 
company  upon  the  faith  of  a  prospectus  in 
which  the  promoters  of  that  company  have  as 
well  made  actual  misrepresentations  of  material 
facts  that  were  false  to  their  knowledge  as  sup- 
pressed material  facts  that  were  within  their 
knowledge,  such  person,  if  he  takes  no  benefit 
under  the  contract,  and  repudiates  within  a 
reasonable  time  after  he  becomes  aware  of  the 
fraud,  can  successfully  rely  on  the  fraud  of  the 
promoters  as  a  defence  to  an  action  by  the 
company  for  calls,  can  rescind  his  contract,  and 
can  recover  all  moneys  paid  in  respect  of  the 
shares  subscribed  for  by  him.  The  omission 
in  a  prospectus  of  the  names  of  the  real  vendors 
of  the  undertaking,  and  the  employment  to 
conceal  their  identity  of  a  nominee  as  the 
ostensible  vendor,  may,  if  misleading,  amount 
to  such  fraud  as  will  vitiate  the  contract.  So 
may  also  the  omission  to  state  that  money  was 
to  be  spent  in  underwriting.  The  measure  of 
the  obligation  of  disclosure,  in  a  company's 
prospectus,  discussed.  Observations  on  Lindley 
on  Company  Law  (5th  Ed.),  p.  70.  Components 
Tube  Co.,  Ltd.,  v.  Naylor 

Q.  B.,  [1900]  2  I.  R.  1 

2.  Prospectus  —  Shareholder  —  Bepvdia- 

lion  by  plea — Forfeiture  of  shares.]  A  joint  stock 
company,  formed  to  work  a  gold  mine,  with  a 
capital  of  £200,000,  in  shares  of  5s.  each,  issued 
a  prospectus  announcing  a  first  issue  of  200,000, 
payable  6d.  on  application  and  6d.  on  allotment, 
and  no  further  call  that  year.  The  prospectus 
then  (among  other  things)  stated : — "  This 
company  has  entered  into  a  contract  to  acquire 
the  Concession  La  Victoria,  forming  part  of  the 
well-known  mining  property  of  the  Victory 
Gold  Mining  Company  in  Venezuela,  and  will 
have  the  special  advantage  of  taking  possession 
of  a  property  which,  already  proved  to  be  rich, 
requires  only  the  erection  of  machinery  (tenders 
for  which  are  about  to  be  invited)  to  be  at  once 
in  a  position  to  make  returns.  It  is  proposed,  in 
the  first  instance,  to  erect  a  forty-stamp  mill, 
and  make  additions  from  time  to  time  as  the 
increased  output  may  render  it  necessary.     An 
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average  yield  of  only  IJ  ozs.  per  ton  would  give 
a  return  of  3,600  ounces  per  month,  value  nearly 
£1 4,000,  the  greater  part  of  which  should,  owing 
to  the  working  facilities,  be  available  for  distribu- 
tion as  dividends,  and  (it  is  not  unreasonable  to 
anticipate)  the  mine  should  readily  and  speedily 
pay  dividends  to  the  extent  of  100  per  cent. 
Every  expert  who  has  visited  this  property  to 
view  its  wonderful  formation  testifies  to  its 
wealth,  and  the  consensus  of  opinion  of  the 
many  experts  is  that  it  must  prove  to  be  one 
of  the  richest  mines  in  the  world."  It  then 
stated  that  the  only  contracts  entered  into  were 
one  dated  the  3rd  February,  1890,  between  the 
Victory  Gold  Mining  Co.,  Ltd.,  of  the  one  part, 
and  the  City  Stock  Exchange  Co.,  Ltd.,  of  the 
other  part,  and  one  dated  the  14th  February, 

1890,  between  the  City  Stock  Exchange  Co. 
Ltd.,  of  the  one  part,  and  Aaron's  Reefs,  Ltd., 
of  the  other  part.  It  appeared  that  this  was 
the  fourth  company  connected  with  the  mines. 
In  1882  the  Victoria  Co.  was  started  for  the 
purpose  of  working  the  mine.  It  never  paid 
any  dividend,  and  was  wound  up  in  1885.  The 
Victory  Co.  was  started  in  1886.  It  never  paid 
any  dividend,  and  was  wound  up  in  1887. 
The  mine  was  sold  to  one  B.  for  £2,000  in  cash, 
the  purchaser  assuming  liabilities  for  £8,000, 
who  re-sold  it  for  £3,910  (and  £131,000  in  shares) 
to  the  Victory  Gold  Mining  Co.  The  Victory 
Oold  Mining  Co.  never  worked  the  mine,  but  in 
1890  sold  a  portion  of  the  property  on  which 
the  mine  was  situate  to  the  City  Stock  Exchange 
Co.  for  £25,000,  to  be  paid  by  the  plaintifl 
company.  The  City  Stock  Exchange  Co.  then 
sold  the  same  portion  of  the  property  to  the 
plaintiff  company  for  £131,000,  which  was  to 
be  paid  by  the  plaintifiE  company.  Out  of  the 
£50,000  the  entire  of  the  first  issue,  £38,000  was 
to  go  to  pay  the  Stock  Exchange  Co.  and  the 
Victory  Gold  Mining  Co.  Of  the  remaining 
£12,000,  £8,000  was  to  go  between  the  same 
two  companies,  leaving  £4,000  only  available 
as  working  capital.  It  was  proved  that  a  forty- 
stamp  mill  would  cost  between  £20,000  and 
£30,000.  In  September,  1890,  the  defendant, 
having  heard  of  the  company  from  a  friend  who 
read  the  prospectus  and  the  reports  to  him, 
applied  for  100  shares  by  letter,  and  enclosed  a 
■cheque  for  £2  10s.  Not  having  received  any 
answer  the  defendant  wrote  to  the  company  on 
the  19th  January,  1891,  complaining  of  the  fact 
that  he  had  received  no  acknowledgment,  and 
■demanding  the  return  of  his  money.  On  the 
22nd  January,  1891,  the  secretary  wrote  that 
the  letter  of  allotment  had  miscarried,  but  as 
the  allotment  had  been  made  it  could  not  be 
cancelled.  On  the  27th  January,  1891,  the 
defendant  wrote,  asking  for  a  prospectus  of  the 
company,  and  also  if  there  were  any  more 
shares  to  be  disposed  of.     On  the  2nd  February, 

1891,  he  wrote,  enclosing  a  cheque  for  £2  lOs. 
on  the  allotment,  and  asking  again  if  there  were 
any  more  shares  to  be  disposed  of.  On  the 
5th  March,  1891,  a  call  of  4s,  per  share  was  made, 
payable  on  the  19th  March,  and  notice  was 
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given  to  the  defendant.  He  then  made  inquiries 
in  London  about  the  mine,  and,  in  consequence 
of  what  he  heard,  took  no  notice  of  the  call.  On 
the  27th  April,  a  letter  was  written  to  the  defen- 
dant requiring  him  to  pay  the  amount  of  the 
call,  £20  43.  2d.,  and  that  in  the  event  of  his 
failing  to  do  so  his  shares  would  be  forfeited. 
He  took  no  notice  of  this,  and  on  the  5bh  May 
his  shares  were  forfeited,  and  he  received  notice 
of  forfeiture  by  letter  of  that  date.  In  an 
action  by  the  company  for  the  amount  of  the 
unpaid  call  the  defendant  pleaded  (amongsb 
other  defences)  that  he  was  induced  to  become 
the  holder  of  the  alleged  shares  by  the  fraud 
of  the  plaintiffs,  and  within  a  reasonable  time 
after  he  had  notice  of  the  said  fraud,  and  before 
he  had  received  any  benefit  from  the  said  shares, 
he  repudiated  or  disclaimed  the  said  shares  and 
all  liability  in  respect  thereof,  and  stated  the 
particulars  of  fraud  relied  on  : — Held,  by  Walker, 
C,  and  by  Porter,  M.R. — (1)  that  the  statements 
in  the  prospectus  did  not  amount  to  a  fraudulent 
statement  of  fact,  or  to  a  concealment  of  material 
facts  ;  and  (2)  that  the  repudiation  of  the  shares 
by  the  defendant  by  his  statement  of  defence 
was  not  sufficient  repudiation  of  liability  against 
the  company,  and  that  judgment  should  be 
entered  for  the  plaintiffs : — Held,  by  Fitz- 
Gibbon  and  Barry,  L.JJ. — (1)  that  the  state- 
ments in  the  prospectus,  being  incapable  of 
being  accomplished  from  the  terms  of  the  con- 
tracts, entered  into  by  the  company  and  re- 
ferred to  in  the  prospectus,  were  fraudulent 
representations ;  and  (2)  that,  having  regard  to 
the  forfeiture  of  the  shares,  the  defendant's 
repudiation  by  plea  was  sufficient ;  and  that 
judgment  should  be  entered  for  the  defendant. 
The  judgment  of  the  Exchequer  Division 
(Andrews,  and  Murphy  JJ.)  for  the  defendant 
accordingly  stood  affirmed.  The  judgment  of 
the  Court  of  Appeal  affirmed  by  the  House  of 
Lords.     Aaron's  Beefs,  Ltd.,  v.  Twiss 

App.,  [1895]  2  I.  R.  207  ; 
H.  L.,  [1896]  2  I.  R.  496 

COMPANY— SHARES. 

1. Death  of  shareholder  —  Unregistered 

assignee  — ■  Acts  of  ownership  —  Shareholder  by 
estoppel — Executor  de  son  tort — Liability  for  calls 
on  shares.]  J.  G.,  senr.,  being  the  owner  of 
certain  shares  in  the  plaintiff  company,  shortly 
before  his  death  assigned  by  deed  all  his  pro- 
perty, including  the  shares,  to  his  son  J.  0. 
(the  present  defendant),  subject,  however,  to 
payment  of  his  debts.  The  company  continued 
after  the  death  of  J.  G.,  senr.,  of  which  they 
alleged  they  had  no  notice,  to  address  the  usual 
shareholders'  notices  as  before — namely,  to 
"  J.  G.,  Ballymoney,"  and  the  dividend  warrants 
were  drawn  in  favour  of  /.  G.  The  defendant, 
in  his  evidence,  admitted  that  he  had  received 
these  dividend  warrants,  the  first  of  which  he 
endorsed  as  "  J.  C.,  assignee  of  J.  G.,  senr.," 
but  he  alleged  that  he  had  devoted  the  proceeds 
to  the  payment  of  his  father's  debts.  He  further 
admitted  that,  since  his  father's  death,  he  had 
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attended  a  meeting  of  shareholders  and  moved 
a  resolution.  He  also  stated  that,  after  the 
meeting,  he  showed  the  deed  of  assignment  to 
one  of  the  directors,  and  asked  to  be  registered 
as  a  shareholder,  but  that  this  request  was 
refused  on  the  ground  that  the  deed  did  not 
comply  with  the  articles  of  association.  The 
company  made  calls  on  the  shares,  which  the 
defendant  refused  to  pay.  The  present  action 
having  been  instituted  by  the  company  to  re- 
cover the  amount  of  the  calls  due  on  foot  of 
the  shares : — Held,  that  the  company  were 
aware  that  the  defendant  was  not  the  registered 
owner  of  the  shares,  and  had  themselves  refused 
to  register  him  as  such  ;  that,  consequently,  the 
defendant  was  not  estopped  by  any  conduct 
on  his  part  from  denying  that  he  was  a  registered 
shareholder,  and  that  therefore  he  could  not  be 
made  personally  liable  for  the  payment  of  the 
calls ;  that  as  executor  de  son  tort  the  defendant 
was  also  not  liable  for  such  payment  de  bonis 
propriis,  but  was  only  liable  for  the  administra- 
tion in  due  course  of  the  assets  that  actually 
came  to  his  hands.  Blackstaff  Flax  Spinning 
and  Weaving  Co.  v.  Cameron 

V.-C.,  [1899]  1  I.  R.  252. 

2. Issue   ol   paid-up  shares  —  Contract 

with  promoter  —  Registered  contract  —  Considera- 
tion— Winding  up — Companies  Act,  1867  (30  <fc 
31  Vict,  t.  131),  s.  25.]  One  of  the  objects  for 
which  a  company  was  established  was  to  adopt 
a  contract  made  between  a  promoter  and  the 
company,  whereby  the  company  agreed  to  allot 
to  the  promoter  3,500  fully  paid  shares  in 
consideration  of  an  assignment  of  the  benefit 
of  certain  options,  businesses,  and  patent  rights, 
and  an  undertaking  to  discharge  the  preliminary 
expenses  of  ^e  company.  The  agreement  was 
adopted  and  registered  pursuant  to  section  25 
of  the  Companies  Act,  1867,  and  the  shares 
allotted  to  the  promoter  and  his  nominees. 
The  options,  businesses,  and  patent  rights  were 
of  no  value.  On  the  winding  up  of  the  company 
the  liquidator  contended  that  there  was  no 
real  consideration  for  the  agreement,  and  that 
the  allottees  were  liable  to  pay  the  full  amount 
of  the  shares  -.—Held,  that  the  promoter  and  his 
nominees  were  entitled  to  hold  the  shares  as  fully 
paid.  Baglan  Hall  Colliery  Co.  (L.  R.  5  Ch.  350) 
followed  ;  Eddystone  Marine  Co.  {[1893]  3  Ch.  9) 
distinguished.  In  re  Leinster  Contract  Cor- 
poration, Lt  I.  M.  R.,  [1902]  1 1.  R.  349 

3. Lien — Articles  of  association — Com- 
panies Act,  1862,  s.  30 — Shares  standing  in  name 
of  trustee — Notice  of  equitable  rights — Debt  owing 
by  trustee.']  B.  was  entitled  in  her  own  right 
to  shares  in  a  bank,  of  which  she  was  the  regis- 
tered holder.  In  1877  she  married  B.,  and  by 
her  marriage  settlement  purported  to  convey 
the  shares  to  C  and  D.  as  trustees,  upon  usual 
trusts.  After  the  marriage  C,  as  one  of  the 
trustees,  wrote  to  the  secretary  of  the  bank, 
informing  him  of  B.'s  marriage,  of  the  marriage 
settlement,  and  asking  that  the  shares  might 
be  transferred  into  the  joint  names  of  the 
trustees.     The  secretary  wrote  in  reply,  pointing 
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out  that  owing  to  the  regulations  of  the  bank 
the  shares  could  not  be  transferred  into  joint 
names,  and  that  the  bank  could  not  take  notice 
of  any  trust.  There  was  some  correspondence 
on  the  subject.  In  1882  the  bank  was  incor- 
porated under  the  Companies  Act  of  1862. 
Clause  8  of  the  articles  of  association  provided 
that  no  person  should  be  recognised  by  the 
company  as  holding  any  share  upon  any  trust, 
and  that  the  company  should  not  be  bound  by 
or  recognise  any  equitable  interest  in  any  share, 
or  any  other  right  in  respect  of  any  share, 
except  an  absolute  right  to  the  entirety  thereof 
in  the  registered  holder.  Clause  11  provided 
that  the  company  should  have  a  first  and  para- 
mount lien  and  charge  on  all  the  shares  regis- 
tered in  the  name  of  a  member  (whether  solely 
or  jointly  with  others)  for  all  moneys  due  to 
the  company  from  him  or  his  estate,  either 
alone  or  jointly  with  any  other  person,  whether 
a  member  or  not,  and  whether  such  shares  were 
presently  payable  or  not.  After  the  incorpora- 
tion of  the  company  (as  it  was  then  permissible) 
the  shares  were  transferred  into  the  joint  names 
of  the  trustees,  such  transfer  being  made  in 
1885,  after  some  further  correspondence  between 
the  trustee  C.  and  the  secretary  of  the  bank. 
Both  before  and  after  incorporation  the  bank 
had  notice  that  C.  and  D.  were  trustees  in 
respect  of  the  shares,  that  the  shares  had  been 
put  in  settlement,  and  that  neither  of  the 
trustees  had  any  beneficial  interest  therein. 
From  1885  the  dividends  on  the  shares  were 
paid  to  the  husband  B.,  as  the  nominee  of  the 
trustees,  till  his  death  in  1888.  From  that  date 
till  August,  1892,  they  were  by  arrangement 
paid  to  B.  In  1891  D.  became  indebted  to  the 
bank,  and  left  the  country  in  that  year.  C. 
died  in  1893.  The  bank  claimed  to  hold  the 
shares  answerable  for  D.'s  debt,  and  refused 
to  pay  any  further  dividends  on  the  same  till 
the  debt  was  discharged  : — Held,  by  the  Master 
of  the  Rolls  and  the  Court  of  Appeal  that  the 
bank  were  not  entitled  to  a  lien  on  the  shares 
in  respect  of  D.'s  debt.  Per  Porter,  M.R.  :— 
The  object  of  section  30  of  the  Companies  Act 
of  1862,  and  of  similar  provisions  in  articles 
of  association,  is  to  spare  a  company  the  re- 
sponsibility of  attending  to  any  trusts  or 
equities  whatever  attached  to  their  shares,  so 
that  they  may  safely  deal  with  the  person  who 
is  registered  owner,  recognising  no  other  person, 
and  no  different  right,  and  freeing  them  from 
inquiry  into  conflicting  claims  as  to  shares,, 
transfers,  calls,  dividends,  &c.,  and  enabling 
them  to  treat  the  registered  holder  as  owner  of 
the  shares  for  all  purposes,  without  regard  to- 
contracts  between  himself  and  third  persons. 
But  it  was  not  the  object  of  the  Legislature  to 
enable  a  company  to  ignore,  for  their  own 
purposes  and  interest,  the  rights  of  persons 
of  which  they  have  knowledge.  Per  Palles,^ 
C.B.  : — The  effect  of  the  section  is  to  relieve 
companies  from  liabilities  arising,  not  from  the 
joint  operation  of  notice  and  an  act  or  omission 
of  the  company,  but  from  notice  per  se ;  and 
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not  to  extinguish  oi;  affect  any  obligation  to 
which  they  would  otherwise  be  subject  by  their 
own    unconscientious    conduct.       Bearden    v. 
Provincial  Bank  of  Ireland 

M.  R.,  App.,  [1896]  1 1.  R.  532,  571  ; 
39  I.  L.  T.  R.  117, 120 

4. Ordinary  share — Arrears  of  dividend 

— Claim  by  shareholder — Contract — Statute  of 
Limitations.'^  Dividends  on  ordinary  shares  in 
a  company  had  been  declared  and  became  pay- 
able more  than  six  and  less  than  twenty  years 
before  the  claims  for  them  were  made  by  the 
shareholders  : — Held,  that  the  share  certificates, 
as  governed  by  the  articles  of  association,  con- 
stituted a  specialty  debt,  and  that  consequently 
the  arrears  of  dividend  were  recoverable  after 
the  lapse  of  six  years.  In  re  Drogheda  Steam- 
packet  Co.,  Ltd.  M.  R.,  [1903]  1 1.  R.  512 

5. Power  to  refuse  transfer — Directors — 

Articles  of  association.]  Where  the  registration 
of  a  transfer  of  shares  in  a  company  is  (under 
the  articles  of  association)  subject  to  the  approval 
of  the  transferee  by  the  directors,  the  fact  that 
the  proposed  transferee  is  already  a  shareholder 
does  not  entitle  him  to  have  the  transfer  regis- 
tered as  matter  of  course ;  but  it  is  discretionary 
with  the  directors  to  register  the  transfer  to 
him  or  not,  and,  in  the  absence  of  evidence  that 
the  directors  have  acted  mala  fide,  their  refusal 
to  register  cannot  be  questioned.  In  re  Dublin 
North  City  Milling  Co. 

M.  R.,  [1909]  II.  R.  179  ;  43 1.  L.  T.  R.  121 
6. Repudiation.]  A  provisional  com- 
mittee of  a  limited  co-operative  dairy 
society  had  been  formed  in  March,  1895,  and 
the  society  subsequently  registered  in  June, 
the  defendant  subscribed  for  five  shares, 
which  were  allotted  to  him  in  August.  The 
defendant  swore  that  subsequent  to  the  allot- 
ment, but  prior  to  his  receiving  notice  of  the 
allotment  from  the  company,  he  had  a  con- 
versation with  the  secretary  of  the  company  at 
a  fair,  in  the  course  of  which  he  expressed  a 
wish  to  withdraw  from  the  company : — Held 
(affirming  Bird,  CO. J.),  that  there  had  been  a 
valid  repudiation  of  the  shares,  and  that  defen- 
dant was  not  liable.  Se  Chndrohid  Co-operative 
Dairy  Society,  Ltd. 

Cir.  Cas.,  Murphy,  J.,  30  I.  L.  T.  342 

7   Sale  of — Custom  of  Stock  Exchange — 

Refusal  of  company  to  register  transfer — Action 
by  vendor  for  specific  performance  or  rescission  of 
contract — Regulation  of  company  empowering 
directors  to  refuse  to  register  purchaser  as  transferee 
of  shares.']  A  contract  for  the  sale  of  shares  in 
a  registered  company,  with  unlimited  liability, 
was  made  through  stockbrokers,  subject  to  the 
rules  of  the  Stock  Exchange.  In  accordance 
with  the  practice  of  the  Stock  Exchange,  the 
transferee  of  the  shares  paid  the  price  of  them 
to  the  vendor  upon  delivery  to  him  by  the 
vendor  of  a,  duly  executed  transfer,  together 
with  the  certificate  of  the  shares.  One  of  the 
regulations  of  the  company  provided  that  it 
should  be  lawful  for  the  directors  to  decline  to 
register  the  transfer  of  shares  to  any  person  not 
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approved  of  by  the  directors  as  transferee,  and 
that  thereupon  such  transfer  should  be  void. 
An  application  for  registration  of  the  transfer 
being  subsequently  made  to  the  directors  of  the 
company  by  the  purcha3er,  they  refused  to 
register  him  as  the  transferee  of  the  shares. 
The  vendor  issued  an  E  quity  Civil  Bill,  claiming 
specific  performance  of  thecontract,  and  asking 
that  the  purchaser  should  be  ordered  to  procure 
the  shares  to  be  registM'ed  in  his  own  name, 
or  in  that  of  some  other  person.  The  CivU  Bill 
was  subsequently  amended  by  adding  a  prayer 
for  an  indemnity  and  for  rescission  of  the 
contract ;  and  the  County  Court  Judge  made 
a  decree  declaring  the  plaintiff  a  trustee  of  the 
shares  for  the  defendant,  and  that  the  defendant 
was  bound  to  indemnify  the  plaintiff  against 
calls  : — Held,  by  Madden,  J.,  that  the  inability 
of  the  defendant  to  register  the  transfer  was 
the  non-performance  of  a  condition  subsequent 
binding  on  the  defendant,  by  reason  of  which 
the  plaintiff  was  entitled  to  treat  the  contract 
as  at  an  end ;  and  that  the  shares  should  be, 
re-transferred  on  return  of  the  purchase-money. 
Held,  by  the  Court  of  Appeal  (Lord  Ashbourne, 
C,  and  Walker  and  Holmes,  L.JJ.,  EitzGibbon, 
L.J.,  dissentiente),  that  the  contract  for  the 
sale  of  shares  on  the  Stock  Exchange  did  not 
import  an  undertaking  by  the  vendor  that  the 
company  would  register  the  transfer ;  and  that 
the  Equity  Civil  Bill  should  have  been  dis- 
missed.    Casey  v.  Bentley 

Madden,  J.,  App.,  [1902]  1  I.  R.  376,  383  ; 
36  I.  L.  T.  R.  149  ;  2  N.  I.  J.  R.  254 

Arranging  debtor — Liability  for  calls 

[1900]  1 1.  R.  250 
See  Company— Winding-up.    4. 
——  Equitable   mortgage        [1900]  2  I.  R.  153 
iS'ee  Bankruptcy — Order  and  Disposition. 
12. 

Forfeiture — Repudiation  by  plea — ^Fraud 

[1895]  2  I.  R.  207  ;  [1896]  2  I.  R.  496 
iSee  Company— Misrepresentation.    2. 

Imperfect  gift  to  charity 

[1901]  1 1.  R.  81 
See   Charity — Charitable   Donations   and 
Bequests  Act.    -5. 

Legacy — Misdescription 

[1896]  1  I.  R.  418 
See  Charity— Gift  to.    16. 

Specific  legacy  of — Insufficient  description 

[1903]  1  I.  R.  115 
See  Will — Speeillc  Bequest.    6. 

COMPANY— WINDING-UP. 

1.  Arrangement  —  Practice — Voluntary 

liquidation — Sanction  of  the  Court— Companies 
Consolidation  Act,  1908  (8  Sdw.  VII.,  c.  69), 
«.  120 — Form  of  order.]  When  it  is  desired  to 
obtain  the  sanction  of  the  Court  to  a  scheme  of 
arrangement  under  section  120  of  the  Companies 
Consolidation  Act,  1908,  the  practice  is  to 
obtain  upon  originating  summons  an  order 
convening  the  requisite  meeting  or  meetings 
to  consider  the  scheme  ;  if  the  necessary  majority 
is  obtained,  the  sanction  of  the  Court  may  then 
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be  sought  on  petition.     Form  of  order,  in  the 
case  of  a  company  in  voluntary  liquidation, 
sanctioning  a  composition  with  creditors.     In 
re  John  Clarke  &  Co.,  Ltd. 

M.  R.,  [1912]  1  I.  R.  24 
2. Bankruptcy  rule  —  Insolvent  com- 
pany— Secured  and  unsecured  creditors — Priori- 
ties— Judgment  creditor — Judicature  Act,  1877 
(40  tfc  41  Vict.,  o.  57),  <,.  28  (1).]  In  the  com- 
pulsory winding  up  of  an  insolvent  company  in 
the  Court  of  Chancery  under  the  Companies 
Acts,  1862  and  1867,  the  effect  of  section  28  (1) 
of  the  Judicature  Act,  1877,  is  that  the  rules  of 
bankruptcy  as  to  secured  and  unsecured  credi- 
tors shall  prevail,  and  consequently  judgment 
■creditors  of  a  company  in  liquidation,  who  had 
taken  no  active  steps  to  enforce  their  securities, 
are  not  entitled  to  be  paid  in  priority  to  the 
ordinary  creditors  of  the  company.  In  re  The 
Leinster  Contract  Corporation,  Ltd. 

.    M.  R.,  [1903]  1  I.  R.  517 

3.  Call — Defaulting  Irish    contributories 

of  company  ordered  to  be  wound  up  by  English 
Court — Enforcement  of  English  Order  giving 
official  liquidator  leave  to  make  a  call — Companies 
{Consolidation)  Act,  1908  (8  Edw.  VII.,  c.  69), 
«.  180  (1) — Practice.]  A  company  registered  in 
England  was  being  wound  up  by  the  English 
Court,  and  an  order  had  been  made  giving  the 
Official  Receiver  and  Liquidator  leave  to  make 
a  call  upon  the  contributories  of  the  company. 
Certain  Irish  contributories  had  failed  to  pay 
the  amount  of  the  call.  On  an  ex  parte  applica- 
tion, leave  was  given  to  the  Official  Receiver 
and  Liquidator  to  enforce  the  order  of  the 
English  Court  by  issuing  and  serving  on  the 
defaulting  Irish  contributories  an  originating 
summons  requiring  them  to  pay  the  amounts 
in  which  they  were  respectively  in  default.  In 
re  Bank  of  Egypt,  Ltd. 

Barton,  J.,  [1913]  1 1.  R.  502  ; 
47  I.  L.  T.  R.  167 

4.  Contributory  —  Shareholder  in  com- 
pany— Petition  for  arrangement — Subsequent 
liquidation  of  company — Liability  for  calls.} 
Where  a  shareholder  in  a  company  presented 
a  petition  for  an  arrangement  with  his  creditors, 
and  subsequently,  while  the  arrangement  was 
still  pending,  the  company  went  into  liquidation 
and  a  call  was  made  on  the  shares  : — Held,  that 
the  presentation  of  the  petition  being  prior  to 
the  liquidation,  the  call  was  not  a  debt  provable 
in  the  arrangement,  and  was,  therefore,  un- 
affected by  it,  and  that  consequently  the  share- 
holder's name  should  be  retained  on  the  list 
of  contributories ;  but  secus  if  the  liquidation 
had  preceded  the  presentation  of  the  petition. 
In  re  Ligoniel  Spinning  Co.  ;    Ex  parte  Connor 

V.-C,  [1900]  1 1.  R.  250 

5.  ■ Costs — Sale  of  mortgaged  premises  by 

liquidator  with  consent  of  mortgagee — Proceeds 
insufficient  to  pay  mortgage  debt — Liquidator's 
costs.]  In  the  course  of  a  compulsory  winding 
up,  the  liquidator  sold  mortgaged  premises  with 
the  consent  of  the  mortgagee.  The  proceeds 
were  insufficient  to  pay  the  mortgage  in  full : — 
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Held,  that  the  liquidator  was  entitled  to  retain 
out  fit  the  proceeds  the  costs  of  realization. 
Hilliard  v.  Moriarty  ([1894]  1  I.  R.  316)  dis- 
tinguished.     In  re  Northern  Milling  Co. 

Barton,  J.,  [1908]  1 1.  R.  473 

6.  Double  insolvency  —  Bill-holders  — 

Bule  in  Ex  parte  Waring.]  In  order  that  the 
rule  in  Ex  parte  Wiring  (19  Ves.  345) 
apply,  both  estates  must  be  insolvent,  and  both 
must  be  under  forced  or  judicial  administration 
or  liquidation.  In  re  Belfast  Warehouse  Co. 
(Ltd.) ;  Ex  parte  Garmichael 

V.-C.,  App.,  [1897]  1 1.  R.  124, 133 

7. Pleating  charge  within  three  months 

of  winding  up — Meaning  of  "  cash  " — Companies 
(Consolidation)  Act,  1908  (8  Edw.  VII.,  c.  69), 
s.  212.]  The  official  liquidator  of  a  company 
which  had  been  ordered  to  be  wound  up  upon 
January  16,  1912,  upon  a  petition  presented  to 
the  Court  on  December  4,  191 1,  applied  for 
the  sanction  of  the  Court  to  his  refusal  of  pay- 
ment of  the  amount  of  a  debenture  to  secure 
£256  10s.,  dated  October  10,  1911,  executed  as 
a  floating  charge  on  all  the  assets  of  the  company 
in  favour  of  three  of  its  directors  on  the  ground 
that  the  same  was  void  under  section  212  of 
the  Act  of  1908 ;  or,  in  the  alternative,  for 
directions  of  the  Court  as  to  payment  or  other- 
wise, and  it  appearing  that  the  company  was 
insolvent  at  the  time  of  the  issue  of  said  deben- 
ture, and  that  the  said  three  directors  had 
secured  the  company's  bill  of  exchange  for  the 
said  sum  of  £256  10s.  in  consideration  of  being 
indemnified  by  the  company  by  means  of  said 
debenture : — Held,  that  the  debenture  was 
invalid  under  section  212,  and  that  the  payment 
by  the  three  directors  to  the  payee  of  the  bill 
of  exchange  was  not  a  payment  of  "  cash  "  to 
the  company  within  the  meaning  of  the  proviso 
in  said  section.  In  re  Orleans  Motor  Co.,  Ltd., 
([1911]  2  Ch.  41)  followed.  In  re  M'Cleave  & 
Co.,  Ltd.  47  I.  L.  T.  R.  214 

8. Friendly     society — Companies     Act, 

1862,  s.  199 — Unregistered  company — Friendly 
Societies  Ads  (18  &  19  Vict,  c.  63  ;  38  <fe  39 
Vict,  c.  60) — Industrial  and  Provident  Societies 
Acts  (15  cfc  16  Vict.,  c.  31  ;  56  <fc  57  Vict,  c.  39.)] 
The  Court  has  jurisdiction,  under  section  199 
of  the  Companies  Act,  1862,  to  wind  up  com- 
pulsorUy,  as  an  unregistered  company,  a  Society 
registered  under  the  Friendly  Societies  Acts, 
but  not  registered  under  the  Companies  Act, 
1862.  Members  of  a  friendly  society,  who  have 
given  notice  of  withdrawal  of  deposits,  are  not 
in  the  same  position  as  outside  creditors,  and 
are  not  entitled  ex  debito  justitice  to  obtain  an 
order  for  winding  up  ;  but  where  the  circum- 
stances, in  the  opinion  of  the  Court,  make  it 
just  and  equitable  so  to  do.  the  Court  will  order 
such  a  society  to  be  wound  up.  Independent 
Protestant  Loan  Fund  Society  ;  Ex  parte  Morton. 
Friendly  Protestant  Partnership  Loan  Fund  Co.  ; 
Ex  parte  Hall  V.-C,  [1895]  1  I.  R.  1 

9. "  Just  and  equitable  "  clause— SAare- 

holders'  petition — Companies  (Consolidation)  Act, 
1908  (8  Edw.  VII.,  c.  69),  ».  129  (6)—Appropria- 
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tion   of  profits   by   managing  director — Vicious 
career.']    The  power  of  the  Court  to  order  the 
winding  up  of  a,  company  as  being  just  and 
equitable  under  s.   129  (6)  of  the  Companies 
(Consolidation)    Act,    1908    (corresponding    to 
section  79  of  the  Companies  Act,  1862),  is  not 
confined  to  cases  the  circumstances  of  which 
are  ejusdem  generis  with  those  mentioned  in 
the  preceding  sub-sections.     L.,  the  managing 
director  of  a  laundry  company,  entered  into 
contracts  in  his  own  name  for  work  to  be  done 
by  the  company,  the  profits  of  which  amounted 
to  £3,268,  of  which  L.  accounted  to  the  company 
for  £1,038   only.     This    he  alleged  was  done 
with    the    consent    of    his    oo-dicectors.    The 
capital  of  the  company  consisted  of  2,000  £1 
shares,  the  majority  of  which  were  controlled 
by  the  managing  director,  and  a  co-director 
who  was  a  business  partner  of  L.    In  an  action 
brought  by  two  shareholders  against  the  com- 
pany and  L.,  to  compel  an  account  of  the  profits 
80  received,  an  order  was  made  that  he  should 
so   account ;   but  no  payment  was  made  on 
account  rendered  by  L.,  and  no  steps  were  taken 
by  the  company  to  compel  him  to  account,  and 
subsequent  to  the  action  a  resolution  of  con- 
fidence in  his  management  was  passed  by  a 
majority  of  shareholders  at  a  general  meeting. 
The  plaintiffs  in  the  action  having  presented  a 
petition  to  wind  up  the  company  on  the  ground 
that  in  the  circumstances  it   was  "  just  and 
equitable  "  that  the  company  should  be  wound 
up  : — Held,  by  the  Court  of  Appeal,  affirming 
the  decision  of  the  Master  of  the  Rolls,  that  a 
winding-up  order  should  be  made.     In  re  the 
Newbridge.  Sanitary^  Steam  Laundry,  Ltd. 

M.  R.,  App.,  [1917]  1  I.  R.  67,  75  ; 
49  I.  L.  T.  R.  199 

10.  Misfeasance — Company    purchasing 

its  ovm  shares — Companies  {Consolidation)  Act, 
1908  (8  Mdw.  VII.,  c.  69),  s.  215— Compromise 
of  managing  director's  claims — Ultra  vires — Loss 
to  company — Breach  of  trust — Statute  of  Limita- 
tions— Conversion — Trustee  Act,  1888  (51  cfc  52 
Vict,  c.  59),  s.  8  (1).]  The  misfeasance  section 
•(215)  of  the  Companies  (Consolidation)  Act,  1908, 
creates  no  new  right,  and  only  provides,  as  did 
section  165  of  the  Companies  Act,  1862,  a  sum- 
mary procedure  for  enforcing  against  directors 
or  other  officers  of  a  company  liability  for  breach 
of  trust  or  other  misconduct  which,  prior  to  the 
Act,  might  have  been  eirtorced  by  action  ;  and 
to  bring  a  case  within  the  section  it  is  essential 
to  show  that  pecuniary  loss  resulted  to  the 
company  from  the  acts  or  defaults  constituting 
the  alleged  misfeasance.  In  re  Canadian  Larid 
Jtedaiming  and  Colonizing  Co.  ;  Coventry  and 
Dixon's  Case  (14  Ch.D.  660,  668)  followed; 
■Cavendish  Bentinch  v.  Fenn  (12  A.  C.  652) 
applied.  It  is  ultra  vires  for  a  company  to 
purchase  its  own  shares,  or  to  advance  capital 
■ot  the  company  to  a  director  to  do  so.  :  Trevor 
V.  Whitworth  (12  A.  C.  409)  applied.  A  bona  fide 
compromise  of  reasonable  claims  made  by  a 
managing  director  against  the  company,  by 
payment  of  a  sum  of  money  out  of  capital  of 
the  company,  is  not  illegal.     Where  a  policy 
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holder surrendered  his  policy  to  the  insurance 
company  on  the  terms  that  the  amount  paid 
to  him  for  the  surrender  should  be  invested  in 
shares  of  the  company  : — Held,  by  Palles,  C.B., 
affirming  the  decision  of  Barton,  J.,  that  this 
was  a  conversion  within  section  8  (1)  of  the 
Trustee  Act  of  1888,  which  would  prevent  the 
policy  holder,  a  director,  from  setting  up  the 
Statute  of  Limitations  as  a  defence.  A  bona  fide 
transaction  with  a  company,  impeachable  only 
on  the  ground  of  being  ultra  vires,  will  be  set 
aside  only  on  the  terms  that  both  parties  be 
restored  to  their  original  rights.  In  re  Irish 
Provident  Assurance  Co.,  Ltd, 

App.,  [1913]  1 1.  R.  352 

11. Mortgage  of  uncalled  capital — Wind- 
ing-up order — -Sub-mortgage  of  mortgage  fraudu- 
lent against  contributories — Notice  of  winding-up, 
but  no  notice  of  fraud — Assignee  of  chose  in  action 
taking  subject  to  equities.']  A  mortgage  of  the 
uncalled  capital  of  a  company  was  given  by  the 
directors  to  the  promoter's  wife  (whose  name 
was  used  in  the  deed,  at  his  request  and  for  his 
convenience),  to  secure  £3,409,  alleged  to  have 
been  advanced  for  the  company.  The  circum- 
stances under  which  this  mortgago  was  executed 
were  such  that  the  Court  decided  that  it  was 
as  to  £1,350  (portion  of  the  principal  thereby 
secured)  fraudulent  as  against  the  shareholders. 
The  promoter's  wife  obtained  an  advance  of 
£2,750  by  executing  a  sub-mortgage  to  W.,  who 
had  no  notice  of  the  fraud  affecting  the  trans- 
action, though  he  was  aware  that  the  company 
had  been  ordered  to  be  wound  up  in  hostile 
proceedings : — Held  (reversing  the  decision  of 
the  Master  of  the  Rolls),  that  once  the  winding- 
up  order  was  made  all  the  then  uncalled  capital, 
so  far  as  not  validly  otherwise  appropriated, 
became  devoted  to  the  payment  of  the  general 
creditors,  and  that  W.,  claiming  under  the  sub- 
mortgage with  notice  of  the  statutory  appro- 
priation of  all  the  uncalled  capital,  could  not 
get  against  the  company  a,  title  higher  than 
that  of  the  mortgagee  under  whom  he  derived. 
In  re  Gwelo  (Matabeleland)  Exploration  and 
Development  Co.,  Ltd.  ;  'Williamson's  Claim 

M.  R.,  App.,  [1901]  1  I.  R.  38,  55 

12. Petitions   for   winding-up  —  Where 

several  presented,  order  will  be  made  on  petition 
first  presented — Special  circumstances  may  justify 
departure  from  fhe  rule.]  Where  several  petitions 
for  the  winding-up  of  a  company  have  been 
presented  in  different  Courts,  unless  some  very 
special  grounds  exist,  the  winding-up  order  will 
be  made  upon  the  petition  first  presented : — ■ 
Semble,  a  hostile  attitude  on  the  part  of  the 
petitioners  towards  other  unsecured  creditors 
would  amount  to  such  special  grounds.  The 
Official  Co-operative  Society  ;  Ex  parte  M'  Donnell 
(21  L.  R.  I.  385)  considered.  In  re  Bamford, 
Ltd.  M.  R.,  [1910]  1 1.  R.  390 

13. Proof — By  creditor — Amount — Period 

of  ascertainment.]  Where  a  creditor  proves  for 
a  debt  against  a  company,  which  is  being 
wound  up  under  the  Companies  Act  of  1862, 
the  amount  of  the  proof,  on  which  dividends 
are  to  be  paid,  is  to  be  ascertained  when  the 
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claim  is  filed,  and  without  regard  to  payments 
made  by  third  parties  after  the  sending  in  of 
the  claim  and  before  adjudication  thereon.  In 
re  Ligoniel  Spinning  Co.  ;  Ex  parte  Bank  of 
Ireland 

V.-C.,  [1900]  1  I.  R.  324  ;  34  I.  L.  T.  R.  119 

14. "  Secured    creditor  " — Liquidator — 

Equitable  execution  —  Order  appointing  receiver 
over  ship — Judicature  {Ireland)  Act,  1877,  s.  28 
(1) — Bankruptcy  (Ireland)  Amendment  Act,  1872, 
«.  4 — Companies  Act,  1862,  o.  163.]  A  judgment 
creditor  of  a  limited  company  obtained  an  order 
appointing  him  receiver  over  the  beneficial 
interest  of  the  company  in  a  ship,  subject  to 
incumbrances.  The  creditor  took  no  further 
step  to  enforce  payment,  and  a  winding-up  order 
was  made : — Held,  that  the  receivership  order 
did  not  make  the  judgment  creditor  a  secured 
creditor  of  the  company.  The  expression 
"  secured  creditor"  in  section  28  (I)  of  the 
Judicature  (Ireland)  Act,  1877,  has  the  same 
meaning  as  regards  a  company  in  liquidation 
as  it  has  under  the  Bankruptcy  (Ireland)  Amend- 
ment Act,  1872,  s.  4 — namely,  "  a  creditor 
holding  a,  mortgage,  charge,  or  lien  on  the 
debtor's  estate  as  security  for  a  debt  due  to 
him."  In  re  Lough  Neagh  Ship  Co.  ;  Ex  parte 
Thompson  M.  R.,  [1896]  1  I.  R.  29  ; 

30  I.  L.  T.  70 

15. Securities  for  WUs  of  exchange — Bill 

holders — Deficient  security — Specific  appropria- 
tion of  title  deeds  for  payment  of  biUa—Bule  in 
Ex  parte  Waring.]  The  decision  in  Powles  v. 
Hargreaves  (3  De  G.  M.  &  G.  430),  that  the 
rule  in  Ex  parte  Waring  (19  Ves.  345)  extends 
to  a  case  where  the  security  is  insufficient  to 
meet  the  full  amount  of  the  bill,  applies  in 
Ireland.  In  re  Bichview  Brick  Works  Co.,  Ltd.  ; 
Ex  parte  Bailey  M.  R.,  [1897]  1  I.  R.  176 

16. Staying  action  against  company  in 

liquidation — Costs — Companies  {Consolidation) 
Act,  1908  (8  Edw.  VII.,  c.  69),  <,.  140.]  Where, 
under  section  140  of  the  Companies  (Consolida- 
tion) Act,  1908,  an  application  is  made  by  notice 
of  motion  to  stay  an  action  against  a  company 
on  the  ground  that  a  petition  has  been  presented 
for  its  winding  up,  the  plaintiff  in  the  action  is 
entitled  to  receive  from  the  appellant  his  costs  of 
the  motion.  Pierce  v.  Wexford  Picture  House  Co., 
Ltd.  K.  B.,  [1915]  2  I.  R.  310  ;  49  I.  L.  T.  R.  219 

17. Tramway   company  —  Mortgage  — 

Judgment  creditor — Companies  Act,  1862  (25  <fc 
26  Vict.,  c.  89),  s.  IQQ— Statutory  remedy.]  The 
Court  has  jurisdiction,  under  section  199  of  the 
Companies  Act,  to  make  an  order  to  wind  up 
a  tramway  company  consisting  of  more  than 
seven  members,  incorporated  by  Order  in 
Council  pursuant  to  the  Tramway  (Ireland) 
Acts  ;  where  the  Order  in  Coimcil,  after  giving 
borrowing  powers,  expressly  provided  that 
mortgagees  might  enforce  payment  by  the 
appointment  of  a  receiver : — Held,  that  this 
did  not  preclude  a  mortgagee  who  had  obtained 
judgment  against  the  company  from  obtaining 
a  winding-up  order.  In  re  Portstewart  Tramway 
Go. ;  Ex  parte  O'Neill   M.  R.,  [1896]  1 1.  R.  265 
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18. Unauthorised  petition  by  directors — 

Impossibility  of  carrying  on  business — Companies- 
(Consolidation)  Act,  1908  (8  Edw.  VII.,  c.  69), 
s.  129  (w) — Companies  Clauses  Act,  1845  (8  tfc  9 
Vict.,  c.  16),  s.  90.]  The  directors  of  a  company 
are  not  entitled,  without  the  authority  of  a 
general  meeting  of  the  shareholders,  to  present 
a  winding-up  petition  in  the  name  of  the  com- 
pany. But  where  directors  have  presented  a 
winding-up  petition  in  the  name  of  the  company 
without  authority,  it  is  open  to  a  general  meeting 
of  the  shareholders  to  ratify  their  action.  i». 
re  Oalway  and  Salthill  Tramways  Co. 

M.  R.,  [1918]  1 1.  R.  62  ;  52  I.  L.  T.  R.  41 

19. Unregistered    company  —  Friendly 

Societies  Acts  (18  <fc  19  Vict,  c.  63—38  &  39 
Vict.,  c.  60) — Industrial  and  Provident  Societies- 
Acts  (15  cfc  16  Vict.,  c.  31—55  <fc  56  Vict, 
c.  39).]  The  Court  has  jurisdiction,  under 
section  199  of  the  Companies  Act,  1862,  to  wind 
up  oomptdsorily,  as  an  unregistered  company,  » 
society  registered  under  the  Friendly  Societies 
Acts,  but  not  registered  under  the  Companies- 
Act,  1862.  The  fact  that  such  a  society  has 
passed  a  resolution  to  dissolve,  and  is  actually 
in  process  of  dissolution,  does  not  prevent  a 
creditor  of  the  society  from  obtaining  an  order 
for  winding-up  the  society.  In  re  Irish  Mer- 
cantile Loan  Society 

M.  R.,  [1907]  1 1.  R.  98  ;  41 1.  L.  T.  R.  9 

20.  ■ Unregistered  company  —  Petition  for 

compulsory  winding  up — Principles  on  which 
Court  will  act  —  Jurisdiction  —  Industrial  and 
Provident  Societies  Acts  (15  tfc  16  Vict,  t.  31 ; 
56  <fc  57  Vict,  c.  39).]  A  petition  was  presented 
for  the  compulsory  windmg-up  of  a  company 
which  was  registered  under  the  Industrial  and 
Provident  Societies  Act,  1893.  The  company 
was  not  registered  under  the  Companies  Acts, 
and  was  in  voluntary  liquidation.  The  assets 
were  small,  but  easy  to  realise.  There  was  no 
question  of  difficulty  to  be  investigated.  The 
majority  of  the  creditors  were  in  favour  of  con- 
tinuing the  voluntary  winding  up  : — Held,  that 
the  Court  had  jurisdiction  either  to  make 
an  order  for  compulsory  winding-up  or  con- 
tinuing the  voluntary  winding-up  under  the' 
supervision  of  the  Court,  or  of  dismissing  the- 
petition  altogether  ;  and  that,  under  the  circum- 
stances, the  Court  would  dismiss  the  petition,, 
and  allow  the  voluntary  winding-up  (withouij 
supervision)  to  continue.  In  re  Belfast  Tailors' 
Co-partnership 

M.  R.,  [1909]  1  I.  R.  49  ;  43  I.  L.  T.  R.  24- 
— —  Banker    and    customer — Set    off — Special- 
arrangement  [1902]  1  I.  R.  4391 
See  Banker — Account.    2. 

Fully    paid    up    shares — Contract    withi 

promoter  [1902]  1  I.  R.  349> 

See  Company — Shares.    2. 

Limited — Bill  of  sale — Registration 

[1895]  1  I.  R.  368. 
See  Bill  of  Sale.    3. 

Restraining  proceedings  in  foreign  court 

[1894]  1  I.  R.  321,  329. 
See  Practices-Staying  Proceedings.    17. 
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COMPANY. 

Action  by — Security  for  costs 

31 1.  L.  T.  R.  137 
See  Practice— Security  for  Costs.    15. 

Affidavit  by  book-lseeper    50 1.  L.  T.  R.  156 

See  Practice— Judgment.    23. 

Articles  of  association — Power  to  refuse 

transfer  of  sliares     [1909]  1  I.  R.  179  ; 
43  I.  L.  T.  R.  121 
See  Company — Shares.    6. 

Articles    of    association — ^Restriction    on 

[1904]  2  I.  R.  644  ;  [1905]  2  I.  R.  218  ; 
38  I.  L.  T.  R.  117 
See  Revenue — Estate  Duty.    17. 

Calls  [1909]  1  I.  R.  325 

See  Following  Assets.    2. 
— —  Carrying   on   business  as  pharmaceutical 
chemists — Penalty — Pharmacy       (be- 
laud) Act,  1875,  s.  30 
[1896]  2  I.  R.  394  ;  30  I.  L.  T.  R.  121 
See  Pharmacy  Acts.    3. 

Carryins;   on  business  as  pharmaceutical 

chemists  [1896]   2  I.  R.  368 

See  Pharmacy  Acts.    1. 

Contempt  of  Court — Practice 

[1902]  2  I.  R.  82 
<See  Contempt  of  Court.    7. 

Costs  incurred  before  winding-up 

50  I.  L.  T.  R.  95 
See  Solicitor — Lien.    16. 

Debentures — Pledge  of  assets — ^Priority 

[1912]  1  I.  R.  349,  363 
See  Company— Debentures.    9. 
Default  procedure  in  County  Court — De- 
fendants a  limited  company — Mode  of 
service — "  Personally  served  " 

[1913]  2  I.  R.  474 
See  County  Court— Practice.    65. 

■  Dentists — Befusal  to  register — Misleading 

name  [1904]  2  I.  R.  634  ; 

38  I.  L.  T.  R.  137  ;  4  N.  I.  J.  R.  172 
See  Dentist.    3. 
— —  Difficulty  in  execution  of  receivership 

[1914]  1  I.  R.  33 
See  Practice — Receiver.    2 

•  Directors — Liability  for  costs  occasioned 

by  misfeasance  not  involving  monetary 
loss  [1905]  1 1.  R.  133  ; 

39  I.  L.  T.  R.  34 
See  Company — Director.    2. 

Head  office  out  of  the  jurisdiction — Sub- 

stitution of  service— Special  mode  of 
service  [1905]  2  I.  R.  251  ; 

39  I.  L.  T.  R.  42  ;  5  N.  I.  J.  R.  71 
See  Practice — Service.    61. 

Incorporated — Brewers  of  beer  for  sale — 

Residence — Certificate  of  Justices 
[1906]  2  I.  R.  415,  430  ;  40  I.  L.  T.  R.  143 
See  Licensing  Acts— Licensing  Certificate. 
8. 

Inquiry  agents — ^Tradesman's  credit 

[1908]  2  I.  R.  483,  507 
See  Defamation— Privilege.    4. 

Instirauce — Course  of  dealing — Estoppel — 

Lapse  of  policy         [1897]  1 1.  R.  360 
See  Mortgage  (General).    7. 


COMPANY— contmaed. 

Legally  qualified  pharmaceutical  chemists 

—Firm  [1889]  2  I.  R.  132 

See  Pharmacy  Acts.    2. 

■  Liability — Sale  of  unlabelled  poison 

[1901]  2  I.  R.  589  ;  1  N.  L  J.  R.  190 
See  Poison. 
— —  Limited — Form  of  application  for  compen- 
sation 3  N.  L  J.  R.  185 
See  Malicious  Injury.    46. 

Mortgage    or    charge — Registration — De- 

livery warrants — ^Unregistered  deben- 
tures issued  after  Companies  Act,  1900, 
secured  by  unregistered  trust  deed 
executed  before  Act — Winding-up — 
Appeal  by  liquidator  without  sanction 
of  Court  [1914]  1  I.  R.  389 

iSee  Company — Debentures.    10. 
— —  Mortgagees  in  possession — Appointment  of 
director  to  collect  rents — Commission 
[1896]  1  I.  R.  56 
See  Mortgage — Mortgagee  in  Possession. 

Newspaper  —  Discovery  — "  Member      or 

officer  "—Or.  XXXL,  r.  5. 

46  I.  L.  T.  R.  77 
See  Practice — Discovery.    34. 

"  One     man "     "  resident "     in     United 

Kingdom  [1918]  2  I.  R.  34 

See  Revenue — Income  Tax.    5. 

■  "  Person  "  42  I.  L.  T.  R.  71 

See  Malicious  Injury.    47. 

Prospectus — Waiver  of  lien  by  vendor  to 

company  [1904]  I.  R.  530 

See  Vendor's  Lien. 

Railway. 

See  Cases  under  Railway. 

Railway  [1907]  2  I.  R.  242 

See  Mails. 

Registered    office    in    Scotland — Branch 

office  in  Ireland — Service  of  Civil  Bill 
36  I.  L.  T.  R.  24 
See  County  Court — Practice.    64. 

Registration — Person — Dentists  Act,  1878 

[1904]  2  I.  R.  27  ;  37  I.  L.  T.  R.  236  ; 
4  N.  I.  J.  R.  35 
See  Dentist.    4. 

•  Registration    under     Companies     Acts — 

Dentists — Fraud 

[1907]  1 1.  R.  252,  471 
See  Dentist.    1,  2. 

Representations  in  prospectus  excluding 

vendor's  lien  [1904]  1  I.  R.  530 

See  Vendor's  Lien. 

Service  of  writ  of  summons — ^Notice  by 

advertisement  [1895]  2      R.  442 

iSfee  Practice — Service.    3. 

Taking  or  using  name  of  dentists — Regis- 

tration [1904]  2  I.  R.  27  ; 
37  I.  L.  T.  R.  236  ;  4  N.  I.  J.  R.  35 
;Sfee  Dentist.    4. 
Unregistered  company — Winding-up — Un- 
expended funds  [1914]  1  I.  R.  142 
<Sree  Benefit  Society. 

Unregistered — Winding-up 

[1907]  1 1.  R.  98  ;  [1909]  1 1.  R.  49; 
41 1.  L.  T.  R.  9  ;  43  I.  L.  T.  R.  24 
See  Company— Winding-up.    19,  20. 
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COMPANY — continued. 

Using  designation  of  surgeon  dentists — 

Not  registered  under  Dentists  Act,  1878 
[1904]  2  I.  R.  27;  37  I.  L.  T.  R.  236 
See  Dentist,    i. 

Winding  up — Arrangement — 8  Edward  7, 

0.    69,    s.    120 — Sanction  of    Court — 
Practice  [1912]  1  I.  R.  24 

See  Company — Winding-up.    1. 

■  Winding-up  voluntarily- — Service    out   of 

the  jurisdiction  of — Originating  sum- 
mons to  enforce  payment  of  calls 

45  I.  L.  T.  R.  270 
See  Practice — Service.    22. 

COMPANY    DIVIDENDS— Arrears    of    interest 

converted  into  stock     42  I.  L.  T.  R.  114 

See  Tenant-for-Life  and  Remainderman.  5. 

COMPANY,  FOREIGN— CompanieB  Clauses  Con- 
solidation Act — Service  out  of  the 
jurisdiction  52  I.  L.  T.  R.  42 

See  Practice — Service.    19. 

COMPARISON — Draft  and  engrossment  of  con- 
veyance—Costs [1906]  1  I.  R.  478 
See  Solicitor— Bill  of  Costs.    148. 

COMPENSATION. 

See  Land  Judges'  Court — Compensation. 
Lands  Clauses  Acts — Compensation. 
Maiming— Compensation  for. 
Malicious  Injury. 
Vendor  and  Purchaser— Compensation. 

Abolition  of  office       1  N.  I.  J.  R.  180,  231 

See  Banlmiptcy — Crier. 

Agreement  as  to — Labourers  Acts 

[1909]  2  I.  R.  379  ;  43  I.  L.  T.  R.  79. 
See  Labourers  (Ireland)  Acts.    4. 

Arranging  debtor — Apprenticeship  fee 

[1900]  2  I.  R.  415 
See  Bankruptcy — Arrangement.    9. 

Compulsory   powers  [1914]  2  I.  R.  1 

See  Fee  Farm  Grant.    2. 

Compulsory  powers 

See    Lands    Clauses  Acts  —  Compulsory 
Powrers. 

Compulsory  purchase        [1904]  2  I.  R.  15 

See  Housing  of  the  Worldng  Classes  Act, 
1890.    1. 

Compulsory  purchtise     [1902]  1  I.  R.  433  ; 

2  N.  I.  J.  R.  272 
See  Defence  Acts.    2. 

Compulsory  purchase — ^Adjoining  lands  in- 

juriously afieeted  [1897]  2 1.  R.  362,  415 
See    Lands    Clauses    Acts — Compulsory 
Powers.    1. 

Condemnation  and  destruction  of  unsound 

food — Award — Ambiguity 
[1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
See  Arbitration — Award.    8. 

Criminal  injury  47  I.  L.  T.  R.  302 

See  Malicious  Injury.    86. 

Criminal  injury  —  Financial  year  —  Esti- 

mates [1908]  2  I.  R.  176; 

421.  L..T.  R.  40,  235 
See  Malicious  Injury,    27,  82. 


COMPENSATION— oojifimite^. 

Damage  to  sod  fence 

46 1.  L.  T.  R.  207 
See  Malicious  Injury.    88. 

Damages  adequate  for  breach  of  contract 

[1908]  1 1.  R.  232 
See  Specific  Performance.    4. 

Defence  Acts — Surrender  by  the  Crown 

[1904]  1 1.  R.  464 
See  Defence  Acts.    3. 

Disturbance 

See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    1,  4. 

Disturbance — Landlord  and  tenant  interest 

on  42  I.  L.  T.  R.  159 

See  Landlord  and  Tenant— Landlord  and 
Tenant  Act,  1870.    3. 

Disturbance  —  Landlord     and    tenant  — 

Scale  [1901]  1  I.  R.  129  ; 

35  I.  L.  T.  R.  28 
See  Landlord  and  Tenant— Landlord  and 
Tenant  Act,  1870.    1. 

Dublin  Reconstruction  Act,  1916 

52  I.  L.  T.  R.  160 
See  Dublin  Reconstruction  Act,  1916. 

Employer  and  workman 

[1914]  2  I.  R.  76 
iS^ee  Workmen's  Compensation. 

•  Existing  officer — Local  Government  Act,  ^ 

1898  2  N.  I.  J.  R.  76 

See  Local  Government — Officer.    2. 

Error  in  rental — Tithe  rentcharge 

[1895T 1 1.  R.  460 
See  Land  Judses'  Court — Compensation. 
1. 

For  diisturbanoe  47  I.  L.  T.  R.  210 

See  Town  Tenants  Act,  1906.    5. 

■  For    disturbance  —  Good    and    sufficient 

cause  [1911]  2  I.  R.  450,  455; 

45  I.  L.  T.  R.  208 
See  Town  Tenants  Act.    46. 

For  disturbance — Landlord  and  teniiiit — 

Good    and    sufficient    cause   for   ter- 
minating tenancy  49  X.  L.  T.  R.  72 
See  Town  Tenants  Act.    6. 

For  improvements — Town   Tenants   Act, 

1906— Tenant  who  has  sub-let—"  En- 
titled in  actual  possession  " — "  Land- 
lord "— "  Tenant  "— "  Holding  " 

46  I.  L.  T.  R.  16 
See  Town  Tenants  Act.     7. 

Holding  subject  to  statutory  conditions — 

Landlord's  right  to  enter  and  remove 
timber  [1895]  2  I.  R.  452 

See  Land  Law  Acts — Statutory  Conditions, 
10. 

Improvements — Claim   by  Commissioners. 

of  Public  Works        [1894]  2  I.  R.  193  ; 

[1896]  2  I.  R.  29  ;  28  I.  L.  T.  R.  52  ; 

30  I.  L.  T.  R.  38 

See  Landlord  and  Tenant — Landlord  and 

Tenant  Act,  1870.    6. 

Improvements — For  disturbance 

[1896]  2  I.  R.  512,  521  ;  30  I.  L.  T.  R.  14» 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    5. 
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COMPENSATION— o( 

Insurance  fund  3  N.  I.  J.  R.  90,  108 

See.  Land  Registry.    13. 

■  Judicial  tenancy — Compulsory  purchase — 

Mode  of  ascertainment 

[1900]  2  I.  R.  105 
See.    Lands    Clauses    Acts— Compulsory 
Powers.    6. 

Labourers  Act,  1906,  s.  11 

[1909]  1  I.  R.  212  ;  43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

Loss  of  office — -Deputy  cess  collector 

[1901]  2  I.  R.  367 
See  Local  Government — Existing  Officer. 
2. 

Loss  of  office — Solicitor  occasionally  acting 

for  township  commissioners 

[1901]  2  I.  R.  28  ;  34  I.  L.  T.  R.  102 
See  Local  Government— Existing  Officer. 
14. 

Loss  of  office — Solicitor  of  grand  jury 

[1900]  2  I.  R.  351  ;  33  I.  L.  T.  R.  167 
See  Local  Government— Existing  Officer. 
15. 

Malicious  injuries — ^Apportionment 

2  N.  I.  J.  R.  288 
See  Malicious  Injury.    21. 

■  Malicious  injuries — Notice   16  I.  C.  L.  R.  1 

See  Malicious  Injury.    61. 

Malicious  injury 

[1910]  2  I.  R.  25,  29,  666  ; 
44 1.  L.  T.  R.  4,  5.  239 
See  Malicious  Injury.    15,  23,  32. 

•  Malicious   injury — ^Apportionment   of.    on 

adjoining  counties        [1918]  2  I.  R.  20 
See  Malicious  Injury.    3. 

Malicious  injury — Game  cover 

[1909]  2  I.  R.  125  ;  43  I.  L.  T.  R.  29 
See  Malicious  Injury.    34. 

Malicious  injury — Mortgagee  not  in  pos- 

session— Information — Agent 

[1909]  2  I.  R.  674 
See  Malicious  Injury.    58. 

■  Measure  of  3  n.  I.  J.  R.  242 

See  Malicious  Injury.    24. 

Peace  ofBcer— Maiming    [1908]  2  I.  R.  61  ; 

41  I.  L.  T.  R.  174  ;  42  I.  L.  T.  R.  1 
See  Maiming— Compensation  for.    4,5. 

Public  Health  Act,  1878,  ss.  217,  274 — 

Arbitration— Appointment  of  arbitra- 
tor under  protest  [1909]  2  I.  R.  30,  40  ; 

„     „  42  I.  L.  T.  R.  241,  273 

See  Public  Health  Acts.    3. 
Public  Health  Acts  3  N.  I.  J.  R.  342 

See  Practice— Garnishee.    6. 

Receipt— Housing  of  the  Working  Classes 

Act,   1890,  Sched.   II..   s.    19— Estate 
under  a  receiver       [1900]  1  I.  R.  144  ; 
„     ,   ,.  33LL.  T.  R.  161 

See  Labourers  (Ireland)  Acts.    54a. 

Sale  by  Land  Commission — Dilapidations 

pending  completion 
[1901]  1  I.  R.  165  ;  34  I.  L.  T.  R.  168 
See  Vendor  and  Purchaser— Compensation. 


COMPENSATION— coradwMfd. 

Sale — Rental  and  conditions — Tithe  rent- 

charge  [1894]  1  I.  R.  1  ; 

28  I.  L.  T.  R.  184 
See  Practice — Sale.    8. 

Specific  perform.ance  with 

[1897]  1  I.  R.  584 
See  Speclflc  Performance.    11. 

Town  clerk — Dismissal — Misconduct 

[1905]  2  I.  R.  167, 188  ;  4  N.  I.  J.  R.  128 
See  Local  Government — Existing  Officer. 
16 

Town  tenant — Loss  of  goodwill 

52  I.  L.  T.  R.  213 
See  Town  Tenants  (Ireland)  Act.    19. 

Town  Tenants  Act,  1906 

46  I.  L.  T.  R  241 
Sei  Town  Tenants  Act  1906.    12. 

Ulster  tenant  right  custom 

[1905]  1  I.  R.  288,  e07  ; 
39  I.  L.  T.  R.  184,  266 
See  Landlord  and  Tenant— Ulster  Custom 
7. 

Vendor  and  purchaser  —  Mistake  • — Parti- 

culars 35  I.  L.  T.  R.  9 

See  Practice — Sale.    7. 
Weekly        payment  —  Redemption  —  In- 
adequacy 46  I.  L.  T.  R.  253 

See  Workmen's  Compensation.    153. 

Workmen's  Compensation  Act,  1897 

See  Workmen's  Compensation. 

Workmen's    Compensation    Act,    1897 — 

Unsuccessful    claim    under — Indepen- 
dent proceedings 
[1902]  2  I.  R.  504,  518  ;  36  I.  L.  T.  R.  130  ; 
2  N.  I.  J.  R.  208 
See  Negligence.    61. 

Workmen's  Compensation  Act — Mode  of 

assessment  [1910]  2  I.  R.  324  ; 

44  I.  L.  T.  R.  52 
See  Workmen's  Compensation.    85. 

Work  of  art  47  I.  L.  T.  R.  98 

See  Malicious  Injury.    89. 

48  I.  L.  T.  R.  151,  249 

See  Town  Tenants  Act,  1906.    8. 

COMPETITIVE  VALUE— Fair  rent 

[1899]  2  I.  R.  443 
See  Land  Law  Acts— Fair  Rent.    67. 

COMPLAINT — Summons  sent  in  letter  to  justice 

to  sign,   by  complainant's  solicitor — 

Jurisdiction  of  justice  to  issue  summons 

[1914]  2  I.  R.  172;  47  I.  L.  T.  R.  115 

See  Justices — Jurisdiction  (Petty  Sessions). 

24. 


COMPOSITION. 

Acceptance  47  I.  L.  T.  R.  26 

See  Bankruptcy — Arrangement.    2. 

After  bankruptcy  48  I.  L.  T.  R.  61 

See  Bankruptcy — Composition  after  Bank- 
ruptcy.   1. 

After  bankruptcy- Provable  debt 

[1909]  2  I.  B   18 
See  Bankruptcy— Provable  Debt. 


(271  ) 


DIGEST  OF   CASES. 


(  272  ) 


COMPOSITION— continued. 

After  bankruptcy — Unreasonable — Discre- 

tion of  judge  1  N.  I.  J.  R.  195 
See  Bankruptcy — Composition  after  Banlc- 
ruptcy.    4. 
Arrangement  deed — ^Not  executed  or  regis- 
tered                           1  N.  I.  J.  R.  173 
See  Local  Government — Disqualification. 
7. 

Bankruptcy- — Unreasonable — Discretion  of 

judge  1  N.  I.  J.  R.  195 

See  Bankruptcy — Arrangement.    z3. 

COMPOSITION  BILLS— Signature  by  surety 

4  N.  I.  J.  R.  181 
See  Bankruptcy — Arrangement.    24. 

COniPOSITION   NOTES— Refusal   of   arranging 
debtor  to  sign — Contempt 
[1906]  2  I.  R.  452  ;  40  I.  L.  T.  R.  178 
See  Bankruptcy — Arrangement.    32. 

COMPOUND  INTEREST— Mortgage  —  Banker 
and  customer  • — •  Interest  at  bank's 
current  rate  "  calulated  according  to 
the  custom  of  bankers  " — Death  of 
mortgagor — Liability  of  executor 

46LL.  T.  R41 
See  Mortgage  (General)— Interest.    6. 

COMPOUND  SETTLEMENT 

[1908]  1 1.  R.  475, 488;  42  I.  L.  T.  R.  218 
See  Settled  Land  Acts.    5. 


COMPROMISE. 

See  Practice — Compromise. 

Action  settled  behind  solicitor's  back 

2  N.  I.  J.  R.  176 
See  Solicitor  and  Client — Retainer.    1. 

By  assignees  with  insurance  company — 

Discovery   of  breach  of   condition  in 
policy  29  I.  L.  T.  R.  103 

See  Insurance — Policy  of.    2. 

By    county    council-— Claim    on    foot    of 

criminal  injury  33  I.  L.  T.  R.  176 

See  Malicious  Injury.    6. 

By  executors — Priority — Costs  of  suit 

[1900]  1 1.  R.  496,  510  ;  [1901]  1  I.  R.  529 

See  Mortgage — Priority.    1. 

By  executors — Costs — Priority 

[1901]  1 1.  R.  4S4  ;  35  I.  L.  T.  R.  159 
See  Probate — Practice.    10. 

By     executors — Priority — Abortive     pro- 

ceedings— Assets  not  sufficient  to  pay 
legatees  [1901]  1  I.  R.  404  ; 

35  I.  L.  T.  R.  169  ;  1  N.  I.  J.  R.  202 
See  Executor — Liabilities.    1. 

Matrimonial  suit — Order  for  payment  of 

costs  to  petitioner's  solicitor 

[1899]  2  I.  R.  128 
See  Solicitor- Bill  of  Costs.    63. 

New  consideration  47  I.  L.  T.  R.  253 

See  Contract.    3. 

Of  action  48  I.  L.  T.  R.  32 

See  Campbell's  (Lord)  Act.    3. 


COMPROMISE — continued. 

Offer  of  [1910]  2  I.  R.  194 

See  Practice-^Writ  Specially  Indorsed.   10. 

Probate^Will — Estoppel 

[1902]  2  I.  R.  403  ;  36  I.  L.  T.  R.  56  ; 
2  N.  I.  J.  R.  42,  83 
See  Estoppel.     12. 

Probate— Costs  [1895]  1  I.  R.  103  ; 

29  I.  L.  T.  239 
See     Probate    (and     Administration) — 
Practice.    9. 

Probate — Consent  to  pay  out  of  residue 

42 1.  L.  T.  R.  226 
See     Probate     (and     Administration) — 
Practice.     7. 

Probate  suit — Citation  to  see  proceedings 

— Minor   (not   a   party)   appearing  at 
trial  bound  by       [1906]  21.  R.  437, 445 
S»e     Probate      (and    Administration) — 
Practice.    6. 

Receiver — ^Loan  fund  society 

[1904]  2  I.  R.  601,  612  ;  38  I.  L.  T.  R.  21, 89; 
4  N.  I.  J.  R.  97 
See  Loan  Fund  Society.    12. 

Two  defendants  sued  as  jointly  liable — 

Effect  of  compromise  releasing  one 

[1895]  2  I.  R.  41,  59 
See  Practice — Compromise. 

COMPROMISE  OF  ACTION. 

Authority  of  counsel — Discontinuance — Se- 
pudiation — Staying  proceedings.  ]  At  a  conference 
out  of  Court,  before  the  trial,  between  counsel 
and  solicitors  for  all  the  parties  (one  of  the 
plaintiffs  and  the  defendant  being  also  present), 
an  agreement  was  arrived  at,  and  the  terms  of 
the  compromise  were  settled  and  embodied  in 
writing,  but  not  signed.  In  consequence  of  the 
said  agreement  counsel  applied  to  the  Court  to 
have  the  case  struck  out  of  the  list  for  trial, 
and  it  was  accordingly  struck  out.  Subse- 
quently, the  plaintiffs  repudiated  the  agreement, 
and  continued  the  action.  On  a  motion  to  stay 
proceedings  : — Held,  that  the  agreement  was 
not  binding  until  signed  by  the  parties.  Oethings 
and  another  v.  Gloney        K.  B.,  48  I.  L.  T.  R.  55 

COMPULSORY        ABSENCE  —  Parliamentary 
franchise 
See  Parliament — Franchise.    73,  74. 

COMPULSORY  POWERS.  [1915]  2  I.  R.  36,  415 
See    Lands    Clauses    Acts — Compidsory 
Powers. 

COMPULSORY  PURCHASE. 

jSee  Cases  under  Lands  Clauses  Acts — 
Compulsory  Powers. 

[1915]  1  I.  R.  169;  48  I.  L.  T.  R.  25 

See  Land  Purchase  Acts  —  Compulsory 
Powers. 

[1914]  2  I.  R.  1 
2. 

[1902]  1  I.  R.  433  ; 
2  N.  I.  J.  R.  272 


See  Fee  Farm  Grant. 
Basis  of  value — Lease 


See  Defence  Acts.    2. 
Congested  Districts  Board       49  I.  L.  T.  42 
See   Land    Purchase    Acts — Compulsory 
Purchase.    1. 
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COMPULSORY  PURCHASE— corrfiwed. 

Costs    of    arbitration — Housing    of    the 

Working  Classes  Act,  1890,  Sohed.  II., 
B.   29.  [1900]  1 1.  R.  33 
See  Labourers  (Ireland)  Acts.    12. 
Costs  of  sale — Jurisdiction  of  judicial  com- 
mission to  award        [1914]  1 1.  R.  248 
See  Land  Purchase  Acts— Superior  Interest. 
II. 

Evicted  Tenants  Acts 

[1909]  1 1.  R.  35  ;  43  I.  L.  T.  R.  67 
See  Land  Purchase  Acts— Evicted  Tenant. 
12. 

Evicted  Tenants  Acts 

[1909]  2  I.  R.  258,  542,  556  ; 
43  I.  L.  T.  R.  82,  221 
iSee  Land  Purchase  Acts — Evicted  Tenant. 
2,  7. 

Evicted  Tenants  (Ireland)  Act,  1907 — Basis 

of  price — Value  to  owner 

[1914]  1 1.  R.  364 
See  Land  Purchase  Acts — Evicted  Tenant. 
5. 

Housing  of  the  Working  Classes  Act,  1890 

— Leave  to  appeal — Failure  of  justice — 

Practice  [1894]  2  I.  R.  181  ; 

28  I.  L.  T.  R.  33 

See  Housing  of  the  Working  Classes  Act, 

1890.    2. 

Housing  of  the   Working  Classes  Act — 

Omitted  interest 

[1907]  2  I.  R.  310,  317  ; 
41 1.  L.  T.  R.  65 
See  Housing  of  the  Working  Classes  Act, 
1890.    3. 

Interest  on  compensation  for  land  com- 

pulsorily  acquired  under  Labourers  Acts 
— Debt  payable  out  of  poor  rate — Time 
within  which  action  must  be  brought 
[1914]  1 1.  R.  297  ;  48  I.  L.  T.  R.  203 
See  Labourers  (Ireland)  Acts.    39. 

Labourers  Acts,  1886,  s.  16  ;    1896,  s.  4 — 

Scheme — Exchange  of  plot 
[1909]  1 1.  R.  367  ;  [1911]  1 1.  R.  467  ; 
44  I.  L.  T.  R.  45 
See  Labourers  (Ireland)  Acts.    29. 

Labourers  Act,  1906,  s.  11 — ^Aggregate  of 

award  exceeding  £60 

[1909]  1 1.  R.  212  ;  43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

Labourers  Act,   1906,  s.   11 — Receipt  for 

purchase-money — Aggregate  of  award 
exceeding  £60  [1909]  1  I.  R.  301 

See  Labourers  (Ireland)  Act.    54. 

Labourers  Acts — ^Instalinent  mortgage 

[1910]  1  I.  R.  135 
See  Mortgage  (General).    23. 

Lands  Clauses  (Taxation  of  Costs)  Act, 

1895 — Public  local  inquiry — ^Taxing 
Master's  certificate — Certiorari 

[1905]  2  I.  R.  121 
See  Solicitor— Bill  of  Costs.    120. 

Lands  held  under  fee -farm  grant  compul- 

sorily  acquired  by  district  council — 
Compensation  under  £60.  Primd  facie 
evidence  of  title  given  by  grantee — 
Receipt  given   by   grantee — Right   of 


COMPULSORY  PURCHASE— coraJraaei. 

district  council  to  be  registered  as  ab- 
solute owners  in  fee-simple  free  from 
fee -farm  rent — Right  of  owner  of  rent 
to  apply  to  County  Court  for  relief — 
Right  to  compensation  out  of  insurance 
fund  established  by  Local  Registration 
of  Title  (Ireland)  Act,  1891 

[1914]   II.  R.  65 
See  Labourers  (Ireland)  Acts.    41. 

Land  Purchase  Acts — Costs  of  sale — Dis- 

cretion of  Judicial  Commissioner 
[1915]  1  I.  R.  169  ;  48  I.  L.  T.  R.  25 
See    Land    Purchase    Acts— Compulsory 
Purchase.    2. 

Land  Purchase  Acts — Value  of  money — ■ 

Date  at  which  to  be  taken  in  fixing  price 
[1915]  1  I  R.  422  ;  50  I.  L.  T.  R.  69 
See    Land    Purchase    Acts— Compulsory 
Purchase.    3. 

Iiooal  Act — Plans  how  far  incorporated 

[1906]  1  I.  R.  560  ; 
[1907]  1 1.  R.  152  ;  41  I.  L.  T.  R.  1 
See  Housing  of  the  Working  Classes  Act, 
1890.    4. 

Cfland  49  1.  L.T.  R.  60 

See  Lands  Clauses  Acts — Compensation. 
12. 

Payment    out    of    Court — Small    sum — 

Tenant-for-life  [1902]  1  I.  R.  6 

See  Lands  Clauses  Acts — Compensation.  10. 

Payment  out  of  Court — Disentailing  deed — 

Costs  [1906]  1 1.  R.  557 

See   Practice — Payment  out  of  Court.    6. 

Price— Bonus  [1913]  1  I.  R.  414  ; 

47  I.  L.  T.  R.  234 
See  Land  Purchase  Acts — Evicted  Tenant. 
4. 

Registration  of  vendor's  title — Costs 

[1895]  1 1.  R.  297  ;  29  I.  L.  T.  R.  53 
See  Land  Registry.    £0. 

Sanitary    authority — Labourers'    cottages 

and  allotments         [1902]  2  I.  R.  222  ; 
36  I.  L.  T.  R.  91  ;  2  N.  I.  J.  R.  90 
See  Labourers  (Ireland)  Acts.    3. 

Sanitary  authority — Water  supply 

[1907]  1  I.  R.  494,  503  ; 
41  I.  L.  T.  R.  62, 151 
See  Public  Health  Acts.    47. 

Superfluous  land — Title — Conditional  limi- 

tation [1904]  2  I.  R.  421  ; 

38  I.  L.  T.  R.  45  ;  4  N.  I.  J.  R.  88 
See  Practice — Discovery.    22. 
See  Housing  of  the  Working  Classes  Act, 

1890. 

COMPULSORY   WINDING-UP— Sale   of    mort- 
gaged premises — Costs 

[1908]  1 1.  R.  473 
See  Company— Winding-up.    5. 

COMPUTATION  OF  TIME— Months 

[1907]  2 1.  R.  660, 669  ;  41 1.  L.  T.  R.  137, 204 
See  Landlord  and  Tenant — Surrender.    3. 

CONACRE.  41 1.  L.  T.  R.  171 

See  Land  Law  Acts— Subletting.    16. 
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CONCEALMENT— Identity  ot  lender 

[1900]  2  I.  R.  628,  631  ;  2  N.  I.  J.  B.  259 
See  Bill  of  Exchange.    4. 

CONCURRENT  WRIT. 

41  I.  L.  T.  R.  213 

See  Practice — Writ  of  Summons.    4. 

For   service    out   of   jurisdiction — Proper 

party  within  jurisdiotion 

4  N.  I.  J.  R.  223 
See  Practice — Service.    14. 

CONDITION. 

Bond — Breach  of — Action  for 

[1909]  2  I.  R.  655,  667,  670  ; 
43  I.  L.  T.  R.  198 
See  Bond.    2. 

Bond— Surety  [1910]  2  I.  R.  277 

See  Principal  and  Surety.    2. 

Breach  of  50  I.  L.  T.  R.  114 

See  Arbitration — Agreement  to  Refer.    5. 

Contract — Bailment — Knowledge 

1  N.  I.  J.  R.  164 
See  Railway — Passenger's  Luggage.    1. 

Estate  in  realty — Special  tail 

[1902]  1 1.  R.  367; 
36  I.  L.  T.  R.  62, 110  ;  2  N.  I.  J.  R.  296 
See  WiU— Estate  In  Realty.    14. 

Estates  Commissioners — Offer  to  purchase 

[1908]  1  I.  R.  Ill,  119 
See  Land  Purchase  Acts — Advance.    23. 

Exercise    of    compulsory    powers    under 

Evicted  Tenants  Acts — Offer  to  pur- 
chase under  section  1  of  Act  of  1907 
[1909]  2  I.  R.  258  ;  43  I.  L.  T.  R.  82 
See  Land  Purchase  Acts — Evicted  Tenant. 
7. 

Incorporation  in  contract 

[1913]  2  I.  R.  328:  48  I.  L.  T.  R.  98 
See  Lien.    2. 

Implied  47  I.  L.  T.  R.  281 

See  Sale  of  Goods.    8. 


In  sailing  bills 

See  Carrier.    2. 
Invalid— Will 

See  Will — Condition. 
In  will 

See  WiU— Condition. 
In  will 

See  Will — Condition. 


49  I.  L.  T.  R.  193 
2N.I.  J.  R.    27 


9. 


1  N.  I.  J.  R.  135 


1. 


Marriage  with  Roman  Catholic — Condition 


subsequent 
See  Will— Condition. 

Marriage  on 


46  I.  L.  T.  R.  35 
12. 
[1912]  2  I.  R.  445  ; 

46  I.  L.  T.  R.  109 


Ste  Marriage.    2. 
Offer  by  Land  Commission  to  purchas 
Land  Act,  1903,  a.  7 

[1909]  1  I.  R.  41 
Se&  Land  Purchase  Acts — Sale  by  Land 

Judge.    24. 
Policy  of  insurance        [1912]  1  I.  R.  479  ; 
46  I.  L.  T.  R.  171 
See  Practice — Service.    18. 
Policy      of     insurance — Arbitration    and 
award  [1908]  1  I.  R.  245,  252 

See  Arbitration — Award.    6. 


CONDITION— C9»to'»aed. 

Policy  of  insurance — Suicide — Accident 

[1905]  2  I.  R.  1,  26 
See  Insurance,  Policy  of.    10. 

■  Precedent — Architect's  certificate 

46  I.  L.  T.  R.  57, 159 
See  Contract.    8. 
■  Railway  company  — •  Non-delivery  — Neg- 
ligence —  Wilful  misconduct  —  Burden 
of  proof  [1896]  2  I.  R.  183 
See  Railway — Carriage  of  Goods.    12. 

Railway  company — Reasonableness 

[1903]  2  I.  R.  5  ;'37  I.  L.  T.  R.  23,  note 
/See  Railway— Carriage  of  Goods.    10. 

■  Railway    company  —  Special    contract — 

Alternative  rate — -Accrued  injury 
[1896]  2  I.  R.  632,  641  ;  29  I.  L.  T.  R.  47 
See  Railway — Carriage  of  Goods.    11. 

Railway  company — Through  booking 

[1900]  2  I.  R.  273  ;  33  I.  L.  T.  R.  112 
See  Carrier.    8. 

Railway   company — ^Wilful  misconduct — 

Onus  of  proof  [1901]  2  I.  R.  13 

See  Carrier.    6. 

Reasonableness  46  I.  L.  T.  R.  220 

See  Railway — Carriage  of  Goods.    2. 

Settlement — Residence — Absence  on  mili- 

[1909]  1 1.  R.  311 


-Sale  in  bankruptcy 
[1908]  1 1.  R.  104 
-Fair  Rent.    72. 


tary  service 
See  Forfeiture. 

Statutory — Breach  of  - 

— Pair  rent 
See  Land  Law  Acts- 

Will 

See  Cases  under  Will — Condition. 

Will— Acting  as  trustee    [1912]  1 1.  R.  272 

See  Will — Confirmation. 

Will— Naturalization        [1912]  1 1.  R.  288 

See  Will— Condition.    15. 

Will — Return  to  England — Forfeiture 

[1912]  1 1.  R.  485 
-See  Will— Condition.    3. 

CONDITION  PRECEDENT 

48  I.  L.  T.  R.  77 

See  Practice — Staying  Proceedings.    1. 

Assault — Summary   jurisdiction  —  Com- 

plaint 35  I.  L.  T.  R.  156 

See  Justices — Jurisdiction  (Petty  Sessions). 
9. 

Building    contract — Arbitration    clause — 

Award 

[1908]  2  I.  R.  143  ;  42  I.  L.  T.  R.  68 
See  Arbitration — Procedure.    3. 

Compliance  with,  rendered  impossible  by 

statute  16  I.  C.  L.  R.  1 

See  Malicious  Injury.    61. 

Contract  for  purchase  of  land — Subsequent 

performance  of  prescribed  condition — 
Relating  bacls;  [1898]  1  I.  R.  319 

See  Specific  Performance    9. 

CONDITION  SUBSEQUENT. 

Non-performance  forfeiture 

[1918]  1  I.  R.  126 
See  Will — Solicitor-Executor. 
•  Will — Impossibility  of  performance 

[1896]  1  I.  R.  418 
See  Charity— Gilt  to.     16. 
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CONDITIONAL  CONTRACT— Principal  and  agent 
— Covering  letter — Condition — Waiver 
[1894]  2  I.  R.  663 
/See  Contract.    9. 

CONDITIONAL  GIFT-OVER. 

46  I.  L.  T.  R.  175 
See  Will— Death   coupled  with   Contin- 
gency.   1. 

CONDITIONAL    LEGACY— Keeping    grave    in 
order — Perpetuity — Moral  obligation 
[1914]  1 1.  R.  394  ;  35  I.  L.  T.  R.  238 
See  Charity— Gift  to.    10. 

CONDITIONAL  LIMITATION— Superfluous  lands 

— Lands  Clauses  Act,   1845,  s.    127 — 

E]  eetment — Discovery 

[1904]  2  I.  R.  421 ;  38  I.  L.  T.  R.  45  ; 

4  N.  I.  J.  R.  88 

See  Practice — Discovery.    22. 


CONDITIONAL  ORDER 

tations 


Sale — Statute  of  Limi- 
[1905]  1 1.  R.  460  ; 
39  I.  L.  T.  R.  233 
>See  Limitations,  Statute  ot— Realty.    42. 


CONDITIONAL  ORDER  FOR  SALE— Equitable 
mortgagee-Future  advances 

[1895]  I.  R.  146 
iSee  Mortgage — Equitable  Mortgage.    6. 

CONDITIONS  OF  SALE. 

Construction — "  With    possession." — Em- 

blements 46  I.  L.  T.  R.  27 

See  Vendor  and  Purchaser — Conditions  of 
Sale.    7. 

Immediate  delivery  of  abstract 

[1908]  1 1.  R.  213  ;  42  I.  L.  T.  R.  78 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    24. 

Lands  subject  to  rent  charge — Sale  in  lots 

by  limited  owner — Apportionment   of 
rent  charge  [1913]  1  I.  R.  125 

See  Vendor  and  Purchaser — Conditions  ot 
Sale.    11. 

Misdescription — "  Assignment  " 

1  N.  I.  J.  R.  206 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    13. 

Public-house  —  Indorsement    of   certified 

copy  of  licence  [1908]  1  I.  R.  350 

See  Public- house. 

Rates — Apportionment     [1910]  1  I.  R.  38 

See  Vendor  and  Purchaser — Conditions  of 
Sale.    1. 

Requisitions — Sufficiency  of  answer 

[1905]  1 1.  R.  602 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    18. 

Sale  by  Court — ^Depreciatory  conditions — 

Re-opening  biddings 

[1915]  1  I.  R.  29  ;  48  I  L.  T.  R.  133 
iSee  Mortgage — Judgment  Mortgage.    14. 

Sub-division  of  holding — Consent 

[1910]  1 1.  R.  167 
See  Land  Law  Acts — Sub-division. 


CONDITIONS  OF  SAL'S— continued. 

Tenancy    created    de    novo — Possession — 

Delay  in  making  title 

[1908]  2  I.  R.  317 
See  Vendor  and  Purchaser — Interest    on 

Purchase-Money. 

[1905]  1  I.  R.  85,  98,  280,  401  ; 

38  I.  L.  T.  R.  173,  225  ;  39  I.  L.  T.  R.  87 
See  Vendor  and  Purchaser— Conditions  of 

Sale.    3,  14,  23. 
See  Vendor  and  Purchaser — Conditions  of 

Sale. 

CONDITIONS,  STATUTORY. 

See  Land  Law  Acts— Statutory  Conditions. 

CONDUCT  OF  TENANT.  50  I.  L.  T.  R.  116 

jSee  Landlord  and  Tenant— Notice  to  Quit. 
4. 

CONFIRMATION — Voidable  transaction 

(1896]  1 1.  R.  442,  473 
See  Mortgage  (General).    53. 

CONFORMITY. 

■  Certificate  of         [1904]  2  I.  R.  118,  125. 

See  Bankruptcy — Certificate.    1,  3. 

Certificate — Bankruptcy 

See  Cases  under  Bankruptcy — Certificate., 

CONFESSION — Corpus  delicti  established  by,  in 
case  of  murder  [1917]  2  I.  R.  557 

See  Criminal  Law — Evidence.    3. 

CONGESTED  DISTRICTS  BOARD. 

Authorisation  of  cutting  of  turf  by  ad- 

joining tenants  38  I.  L.  T.  R.  228- 

See  Turbary.    3. 

Compulsory  purchase         49  I.  L.  T.  R.  42. 

See    Land    Purchase    Acts— Compulsory 
Purchase.    1. 

Consent  of — Whether  necessary  in  case  of 

sale  to  Estates  Commissioners 
[1910]  1 1.  R.  183  ;  44  I.  L.  T.  R.  161 
See  Land  Purchase  Acts — Congested  Estate. 
2. 

Estate  purchased  by — Reservation  of  game 

— Inspection — Guarantee 

35  I.  L.  T.  R.  12a 
See  Land  Purchase  Acts — Reservation. 

Land  Purchase  Acts — Interest  on  purchase- 

money  39  I.  L.  T.  R.  45 

See   Land    Purchase    Acts — Interest    on 
Purchase-Money.    2. 

Offer  for  purchase  of  estate  by 

38  I.  L.  T.  R.  190 
See  Land  Purchase  Acts — Sporting  Rights.. 
4. 

Powers  of  41  I.  L.  T.  R.  124 

See  Land  Purchase  Acts — Tenant-for-Life. 
1. 

■  Purchase  by — Agreement  with  clause  as 

to  adjustment  of  discrepancy  in  rental 
on  allocation  [1906]  1 1.  R.  510  ;. 

40  I.  L.  T.  R.  71 
See  Land  Purchase  Acts — Advance.    5. 
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CONGESTED  DISTRICTS  BOARD— continued. 

Besumption  of  holding — Purposes  of 

[1912]  1 1.  R.  174 
See  Land  Law  Acts— Resumption  by  Land- 
lord.   4. 
Resumption  of  part  of  holding  for  migra- 
tion and  enlargement  of  holdings 
[1918]  1  I,  R.  116  ;   52  I.  L.  T.  R.  85 
See  Land  Law  Acts — Resumption  by  Land- 
lord.   3. 

Sale  of  congested  estate — Consent 

[1912]  1  I.  R.  77 
See  Land  Purchase  Acts — Congested  Estate. 
4. 

Sale  to — Completed  prior  to  Land  Act, 

1909— Bonus        [1910]  1  I.  R.  66,  68  ; 
44  I.  L.  T.  R.  59 
See  Land  Purchase  Acts — Bonus.    26. 

Sale  to — -Negotiation  fee — Practice — Land 

Commission  [1907]  1  I.  R.  361  ; 

41 1.  L.  T.  R.  164 
See  Land  Purchase  Acts — Negotiation  Fee. 
6. 

Sale  to — Originating  request  for  sale  to 

Land  Commission  lodged  prior  to  24th 
November,  1908 — Bonus 
[1910]  1 1.  R.  183  ;  44  I.  L.  T.  R,  161 
See  Land  Purchase  Acts — Congested  Estate. 
2. 

Sale  under  Land  Purchase  Acts  to 

38  I.  L.  T.  R.  258 
See  Land  Purchase  Acts — Bonus.    40. 

CONGESTED  ESTATE. 

Determination  of  tenancies 

[1911]  1  I.  R.  42 
See  Land  Purchase  Acts — Congested  Estate. 
1. 

In  congested  districts  county — Congested 

Districts  Board — Sale — Consent 

[1912]  1 1.  R.  77 
See     Land     Purchase     Acts — Congested 
Estate.    4. 

Prohibition  of  sale  to  persons  other  than 

Congested  Districts  Board 

[1912]  1  I.  R.  77;  45  I.  L.  T.  R.  285 
See  Land  Purchase  Acts — Congested  Estate. 
5. 

Purchase — Expenditure      from      Reserve 

Fund — ^Recoupment — Obligation  on 
Treasury  to  make  regulations — Land 
Act,  1903,  ss.  6  (4),  43  (2)  (3),  44 
[1906]  1 1.  R.  434  ;  40  I.  L.  T.  R.  104 
See  Land  Purchase  Acts — Congested  Estate. 
3. 

(CONGREGATION. 

— —  Number  necessary  to  constitute 

[1914]  1  I.  R.  271 
See  Charity— Gilt  to.    31. 

Presbyterian — Lease  for  church  buildings 

— Guarantee  by  trustees — Lien — Decree 
for  sale  [1907]  1  I.  R.  451 

See  Church  Property. 

CONJUNCT  TENANT. 

See  Land  Law  Acts— Conjunct  Tenant. 


CONSENT. 

See  Practice — Consent. 

Acquiesoanoe  amounting  to 

[1915]  1  I.  R.  413 
See       Local       Government  —  Sanitary 
Authority. 

Congested  Districts  Board — Sale  of  con- 

gested  estate    in    congested    districts 
county  [1912]  1 1.  R.  77 

'  See    Land    Purchase    Acts  —  Congested 
Estate.    4. 

Evicted  Tenants  Act.  190'!,  s.  1  (3). 

[1908]  1 1,  R.  423,  434  ; 

42  I.  L.  T.  R.  128, 166 

See  Land  Purchase  Acts — Evicted  Tenant.  1. 

For     judgment  —  Practice  —  Motion    on 

notice  [1897]  1 1.  R.  467 

See  Practice — Judgment.    4. 

Judgment  on  [1895]  2  I.  R.  41,  53 

See  Practice — Compromise. 

Litigation    in    Queen's    Bench    Division, 

Probate — Costs — Administration  action 
[1901]  1 1.  R.  484  ;  35  I.  L.  T.  R.  159 
See  Probate  (and  Administration)— Prac- 
tice.   10. 

Marriage  with  sanction  of  testatrix — Will 

—Construction  [1897]  1 1.  R.  343 

See  wm— Condition.    11. 

Of  Congested  Districts  Board  to  sale 

[1910]  1 1.  R.  183  ;  44  I.  L.  T.  R.  161 
See  Land  Purchase  Acts — Congested  Estate. 
2. 

Of  corporation — Alteration  of  charter 

[1910]  1 1.  R.  370 
See  Charter. 

Of  next-of-kin  to  occupation  as  tenant — 

Parliamentary  franchise 
,  See  Parliament — Franchise.    155,  156 

Of   occupying   tenants — Evicted  Tenants 

Act,  1908  [1909]  2 1.  R.  542,  556  ; 

43  I.  L.  T.  R.  221 
See  Land  Purchase  Acts — Evicted  Tenant. 
2. 

•  Of  road  authority — Work  authorised  by 

statute  [1910] 2  I. R.  236 

See  Tramway.    3. 

Reference  to  arbitration — Arbitrator  de- 

clining to  act  [1895]  2  I.  R.  146 

See  Arbitration — Submission.    2. 
— -—  Staying  action  on  3  N.  I.  J.  R.  4 

See  Probate  (and  Administration)— Prac- 
tice.   61. 

Sub-division  of  holding 

[1896]  2  I.  R.  273,  286  ;  30  I.  L.  T.  R.  30 
See  Landlord  and  Tenant — Assignment.  5. 

■  Sub-division  of  holding 

[1896]  2  I.  R.  364  ;  30  I.  L.  T.  R.  36 
See  Land  Law  Acts — Present  Tenant.    25. 

Subletting — Agent  of  tenant-for-life 

[1896]  2  I.  R.  194  ;  [1897]  2  I.  R,  130 
See  Land  Law  Acts — Subletting.    12. 

Subletting  without — Implied  covenants  for 

title  [1900]  2  I.  R.  359,  370  ; 

34 1.  L.  T.  R.  6 
See  Land  Law  Acts— Subletting.    15. 

To  breaking  up  road      [1906]  2  I.  R.  487 

See  Local  Government — Roads.    2. 
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CONSENT^contmitei 

To  sub-division  [1910]  1 1.  R.  167 

iSee  Land  Law  Acts— Sub-division.    1. 

To  take  ofi  file  agreement  fixing  fair  rent — 

Jurisdiction — Land  Commission 

[1894]  2  I.  B.  44  ;  28  I.  L.  T.  R.  14 
See  Land  Law  Acts— Fair  Rent.    5. 
• — —  Urban  Council — Signature — Seal 

1  N.  I.  J.  R.  162 
See  Practice — Consent.    3. 

CONSERVATORS— Election  of 

[1907]  2  I.  R.  123 
;See  Fishery  Conservators. 

CONSIDERATION. 

Contract — Covenant   to   pay   annuity  to 

third  person        [1899]  1  I.  R.  176,  186 
See  Contract.    11. 
— —  Contract — Failure — Sale  by  sheriff 

[1894]  2  I.  B.  61,  648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.    30. 

Contract — Giving  time   for    payment   of 

deposit — ^I  0  U  taken  by  auctioneer 
[1894]  2  I.  R.  657,  662 
jSee  Account  Stated. 

Contract— niegality         [1902]  2  I.  R.  422 

See  Banlffuptcy- Fraudulent  Preference. 
4. 

Contract  in  restraint  of  trade — ^Tied  house 

[1915]  1 1.  R.  Ill,  130 
See  Licensing  Acts — Transfer.    2. 

Covenant  not  to  sue 

[1906]  1  I.  R.  220,  234  ;  401.  L.  T.  R.  69 
See  Power — Execution.    21. 

Money    or    money's    worth — ^Land    Law 

(Ireland)  Act,  1896,  s.  19 

[1897]  2  I.  R.  35  ;  30  I.  L.  T.  R.  169 
See  Land  Law  Acts— Sale  of  Tenancy.    25. 

Partial  failure  of  2  N.  I.  J.  R.  19 

See  Contract.    21. 
. Partial  failure  [1913]  1  I.  R.  95 

See  Patent.    4. 

■ Partly  illegal — Mortgage 

[1901]  1 1.  R.  239  ;  1  N.  I.  J.  R.  1 

See  Mortgage  (General).    11. 

Partly  in  money — Estate  duty — Deduction 

[1904]  2  I.  R.  621 
See  Revenue — Estate  Duty.    5. 

Past — Whether  purchase  for  value 

[1903]  1 1.  R.  416  ;  [1908]  1 1.  R.  333 
See  Fraud.    3. 

Promissory  note — Unauthorised  renewals 

[1899]  2  I.  R.  554  ;  33  I.  L.  T.  R.  94 
See  Loan  Fund  Society.    19. 

Recovery  of  money  upon  failure  of 

[1916]  2  I.  R.  400,  414  ;  50  I.  L.  T.  R.  149 
See  Husband  and  Wife— Marriage. 

Statement  of,  in  bill  of  sale 

29  I.  L.  T.  R.  148 
See  Bill  of  Sale.    1. 

Valuable  [1918]  1  I.  R.  169 

See  Deed — ^Voluntary  Conveyance. 

Voluntary   settlement— Subsequent     mar- 

riage— Bx  post  facto  consideration 

[1915]  1 1.  R.  266 
See  Settlement — Construction.    24. 


CONSOLIDATION. 

^Actions    37  I.  L.  T.  R.  96;  3  N.  I.  J.  R.  188 

See  Practice — Consolidation. 

Local  Government  election  petitions 

36  I.  L.  T.  R.  182  ;  2  N.  I.  J.  B.  290  ; 
3  N.  I.  J.  B.  54 
See  Local  Government — Election  Petition. 
12. 

Mortgages  [1912]  1  I.  B.  194 

See  Mortgage  (General).    13. 

CONSPIBACY. 

1. Cause  of  action — Maliciously  indudngf 

employee  not  to  continue  in  his  employment — 
Maliciously  procuring  breaches  of  contract — 
Maliciously  preventing  persons  from  entering 
into  contracts — Intent  to  injure — Interference  with 
trade — Trade  union.]  The  plaintiff,  who  was  a. 
butcher  at  Lisbum,  in  the  County  of  Antrim, 
was  required  by  the  defendants,  who  were 
members  of  a  trade  union  called  the  Journeymen 
Butchers'  Assistants'  Association,  to  dismiss 
from  his  employment  some  assistants,  who  were 
not  members  of  the  defendants'  trade  union. 
He  declined  to  do  so,  but  subsequently  attended 
a  meeting  of  the  defendants'  association,  and 
asked  to  have  his  employees  admitted  to  the 
union,  offering  to  pay  all  fines  and  demands 
against  them.  The  defendants  refused  tO' 
accept  this  offer,  unless  some  of  the  plaintiff's 
employees  were  punished  by  being  left  out  of 
work  for  twelve  months.  This  the  plaintiff' 
refused  to  do.  The  defendants  thereupon  en- 
deavoured to  induce  some  of  the  plaintiff's 
employees  to  leave  his  service,  and  succeeded 
in  inducing  one  of  them  to  do  so  in  breach  of 
his  contract  of  service.  The  defendants  further 
gave  notice  to  M.,  a  butcher  in  Belfast,  with 
whom  the  plaintiff  had  had  large  business; 
dealings  for  twenty  years,  that  unless  he  ceased 
to  deal  with  the  plaintiff,  they  would  call  out 
his  employees.  M.  telegraphed  to  the  plaintiff 
not  to  send  any  more  goods  ;  and  in  the  result 
the  plaintiff's  business  was  practically  ruined. 
On  new  trial  motion  in  an  action  for  damages 
for  conspiracy : — Held,  by  the  Queen's  Bench 
Division  (Palles,  C.B.,  dissenting),  and,  on 
appeal,  by  the  Court  of  Appeal,  that,  notwith- 
standing Allen  V.  Flood  ([1898]  A.  C.  1),  an 
action  was  sustainable  by  the  plaintiff  against, 
the  defendants  for  maliciously  conspiring  to  pro- 
cure such  breaches  of  contract,  and  also  for 
maliciously  conspiriug  together  to  injure  him 
by  preventiug  persons  from  entering  into  con- 
tracts with  hun.  Temperton  v.  Russell  ([1893], 
1  Q.  B.  715)  followed.  Leathem  v.  Craig. 
Decision  of  the  Court  of  Appeal,  Leathem  v. 
Craig,  aflftrmed  by  the  House  of  Lords,  sub  nom. 
Quinn,  Appellant ;  Leathem,  Respondent 

Q.  B.,  App.,  [1899]  2  I.  R.  667,  744  ; 
H.  L.,  [1901]  2  I.  R.  705;  33  I.  L.  T.  R.  85 
[And  1901,  A.  C.  495] 
2.  Trade    vaAon— Enforcement    of    in- 
debtedness by  expulsion — Refusal  to  work  with 
expelled  member — Liability   of  the   union.']     A 
workman  is  not  liable  for  refusing  to  work  with, 
and  thus  preventing  the  employment  of,  another- 
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CONSPIRAC  Y—continued. 
workman  who  haa  been  expelled  from  hia  trades 
union  if  there  is  no  evidence  of  conspiracy. 
Neither  are  the  union  or  its  officials,  who  have 
expelled  him,  liable  to  a  charge  of  conspiracy 
where  there  is  no  evidence  to  coimeet  their 
action  directly  with  his  fellow-workman's  refusal 
to  work  with  him.  Giblan  v.  National  Amalga- 
mated Labourers'  Union  of  Great  Britain  and 
Ireland  ([1903]  2  K.  B.  600)  distinguished. 
Nunan  v.  Amalgamated  Society  of  Carpenters 

Gibson,  J.,  38  I.  L.  T.  R.  202 

3.  Wrongful  acts — Injury — Injunction.] 

The  plaintiff,  a  Roman  Catholic,  was  appointed, 
with  the  approval  of  the  National  Board,  to 
give  manual  instruction  (chiefly  in  sewing)  in 
a  national  school  under  Presbyterian  manage- 
ment.   The  defendant  called  a  meeting  of  parents 
of  children  attending  the  school,  at  which  several 
of  those  present  came  to  an  arrangement  to 
"withdraw  their  children  from  the  school.     The 
result  of  the  action  was  to  injure  the  plaintiff 
by  reducing  her  salary,  which  depended  on  a 
capitation  grant.     In  an  action  brought  by  the 
plaintiff,  claiming  an  injunction  and  damages. 
Barton,  J.,  being  of  opinion,  on  the  evidence, 
that  the  defendant  did  unlawfully,  and  with  the 
intention  to  injure  the  plaintiff,  conspire  with 
other  persons  to  prevent,  by  undue  pressure, 
inducement,  and  influence  divers  persons  from 
exercising  their  lawful  right  of  sending  their 
children  to  the  school  according  to  their  free 
choice,  and  did  prevent  divers  persons  from  so 
doing,  to  the  plaintiff's  loss  and  damage,  granted 
an  injunction  restraining  the  plaintiS  from  so 
conspiring,   and  directed  the  damages  to  be 
assessed  at  Chambers.     On  appeal  by  the  defen- 
dant : — Held,  by  the  Court  of  Appeal  (Lord 
Ashbourne,  C,  and  FitzGibbon  and  Holmes, 
L.JJ.  ;  Walker,  L.J.,  dissenting),  that  on  the 
evidence  the  defendant  did  combine  with  other 
parents  at  the  meeting  to  withdraw  their  children 
from  the   school,   and   that   such   withdrawal 
resulted  in  loss  to  the  plaintiS ;  but  that  the 
■object  of  the  combination  was  not  unlawful,  and 
that  no  unlawful  means  were  used  to  attain  it, 
and  therefore  the  plaintiff  had  no  cause  of  action. 
Per  Walker,  L.J.  : — That  the  evidence  showed 
that,  on  account  of  the  minister  having  exercised 
his  right  to  nominate  the  plaintiff  to  teach  in 
the  school,  a  combination  was  formed,  in  which 
the  defendant  was  the  chief  mover,  to  have  the 
plaintiff     dismissed ;     that     those     combining 
adopted  the  means  of  injuring  the  plaintiff  by 
■withdrawing    their    children,    to    punish    the 
minister  and  to  injure  the  plaintiff ;  that  they 
did  this  intending  to  injure  the  plaintiff  in  her 
position,  and  did  injure  her,  and  there  was  no 
just  cause  or  excuse  for  such  action,  and  that 
therefore  an  injunction  should  be  granted,  but 
that  under  the  circumstances  there  was  no  need 
for  an  inquiry  as  to  damages,  as  the  amount  was 
ascertained   by  the   plaintiff's   own   evidence. 
Sweeney  v.  Coote 

Barton,  J.,  App.,  [1906]  1 1.  R.  51,  92  ; 

Aff;  H.  L.,  [1907]  1 1.  R.233;  41 1.  L.  T.  R.  117 

[And  1907,  A.  C.  221] 
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•  Action  charging — Claim  for  injunction  and 

damages  [1904]  1  I.  R.  400,  428  ; 

38  I.  L.  T.  R.  140 
See  Practice — Trial.    1. 

Action  for — Joinder  as  parties  of  defendants 

joining  conspiracy  at  different  dates 
[1903]  2 1.  R.  681, 730  ;  36 1.  L.  T.  R.  194 
See  Practice — Parties.    11. 

Evidence  47  I.  L.  T.  R.  264 

See  Criminal  Law — Evidence.    11. 

Procuring  breach  of  contract  of  employ- 

ment— ^Trade  dispute 

[1914]  2  I.  R.  285,  329 
See  Trade  Dispute.    1 . 

To    defame — Action    for     inspection    of 

documents — Privilege 

[1899]  2  1.  R.  199  ;  33  I.  L.  T.  R.  33 
See  Practice — ^Discovery.    16. 

To  defraud^ — ^Trial — Jury 

[1902]  1 1.  R.  240,  375  ;  36  I.  L.  T.  R.  165 
See  Practice — Trial.    5. 

To  defraud  33  I.  L.  T.  R.  154 

See  Criminal  Law  (General).    3. 

To  defraud  creditors         3  N.  I.  J.  R.  154 

See  Criminal   Law — Evidence.    1. 

CONSTABLE. 

Compensation  for  maiming 

[1908]  2  I.  R.  61  ;  41 1.  L.  T.  R.  174  ; 
42  I.  L.  T.  R.  1 
See  Maiming — Compensation  for.    i. 

Harbour  [1906]  2  1.  R.  458 

See  Local  Government — OflBcer.    9. 

Prosecution  by,  under  Petty  Sessions  Act — 

Power  to  give  costs  against 

[1918]  2  I.  R.  347 
See  Justices — Jurisdiction  (Petty  Sessions). 
58. 

Prosecutor — Service  of  summons 

[1908]  2  I.  R.  9  ;  40  I.  L.  T.  R.  222 
See  Adulteration  (Food  and  Drugs).    19. 

CONSTABULARY— Execution  of  Justices'  war- 
rant [1910]  2  I.  R.  681  ; 
45  I.  L.  T.  R.  9 
See  Poor  Rate — Recovery.    5. 

CONSTITUTIONAL  LAW— Action  against  Lord 
Lieutenant  of  Ireland  17  I.  C.  L.  R.  618 
See  Lord  Lieutenant  of  Ireland. 

CONSTRUCTION. 

Power. 

See  Power— Construction. 

Settlement. 

See  Settlement — Construction. 

CONSTRUCTION  OF  STATUTE. 

Incorporation  of  plans 

[1906]  1 1.  R.  560  ;  [1907]  1 1.  R.  152  ; 
41 1.  L.  T.  R.  1 
See  Housing  of  tlie  Working  Classes  Act, 
1890.    4. 

Irish  penal  code — Whether  extra-territorial 

in  operation  [1910]  2  I.  R.  140  ; 

[1912]  2  I.  R.  289  ;  46  I.  L.  T.  R.  234 
See  Marriage.    I. 
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■CONSTRUCTION  OF  ST ATmE— continued. 

Lands    Clauses    Aot,    s.     123 — "  Special 

Act  "—Military  Lands  Acts,  1892 

[1899]  1 1.  R.  87 
See    Lands    Clauses    Acts— Compulsory 
Powers.    8. 

CONSTRUCTION  OF  SETTLEMENT. 

See  Cases  under  Settlement — Construction. 


CONSTRUCTION  OF  STATUTES. 

Code— 56   &  57  Viot.,  o.  71,  s.  14  (1). 

[19021  2  I.  R.  585,  599  ;  36  I.  L.  T.  R.  67 
See  Sale  of  Goods.    4. 

Finance  Act,   1894         [1896]  2  I.  R.  418 

See  Revenue — Estate  Duty.    6. 

Fishery  Acts  [1896]  2  I.  R.  93 

See  Fisheiies  Acts.    25. 

Incorporation  —  Lands     Clauses     Act  — 

Ranges  Aot,  1891,  s.  11 

[1897]  2  I.  R.  362,  415 
See   Lands   Clauses   Acts  —  Compulsory 
Powers.    1. 

Land  Law  (Ireland)  Aot,   1896,  s.   40— 

Whether  mandatory 
[1897]  1 1.  R.  186,  200  ;  31 1.  L.  T.  R.  16 
See  Land  Purchase  Acts — Sale  by  Land 

Judge.    3. 

Retrospective  operation — ^Land  Law  (Ire- 

land) Act,  1896,  s.  19. 

[1897]  2  I.  R.  35  ;  30  I.  L.  T.  R.  169 
S^ee  Land  Law  Acts— Sale  of  Tenancy.    25. 
. Retrospective  operation — Land   Law  (Ire- 
land) Art,  1P<)6,  Si.  16 
[1896]  2  I.  R.  112, 116 ;  30  T.  L.  T.  R.  142 
See   Landlord    and   Tenant — Action   for 
Recovery  of  Land.    34. 

Section  whether  repealed — 1   &  2  Viot.,  u. 

56,  s.  76—61   Ik.  62  Vict.,  o.  37 

[1899]  1 1.  R.  191  ;  33  I.  L.  T.  R.  8 
See  Tithe  Rentcharge — Deduction  from.  1 . 

CONSTRUCTIVE  NOTICE— Fraud 

[1908]  1  I.  R.  261,  333  ;  [1906]  1 1.  R.  416 
See  Fraud.    3,  5. 

CONSTRUCTIVE  TRUST. 

Action   to   enforce — Transfer   to    County 

Court  [1909]  1  I.  R.  46  ; 

43  I.  L.  T.  R.  45 
See  Practice — Transfer  of  Action.    10. 

Person  entering  on  lands  of  lunatic — New 

letting— Graft  [1914]  1  I.  R.  53 

See  Lunatic.    5. 

Refusal  to  convey  pursuant  to  contract — 

Practice- Vesting  order 

[1906]  1 1.  R.  236 
See  Trustee — Vesting  Order.    1. 

Resumption  by  tenant-for-life  of  tenant's 

holding  on  settled  lands — Payment  of 
compensation  by  tenant-for-Ufe — Equity 
against  inheritance 
[1898]  1 1.  R.  112, 117  ;  31  I.  L.  T.  R.  103 
See  Tenant-for-Life  and  Remainderman. 
12. 


CONSULTATION. 

Counsel — On  pleadings 

33  I.  L.  T.  R.  173 
iSfee  Solicitor— Bill  of  Costs.    22." 

Fee  for,  to  settle  affidavit  of  discovery 

[1918]  2  I.  R.  228 
See  Solicitor— Bill  of  Costs.    95. 

Fee  for,  prior  to  new  trial  motion 

[1918]  2  I.  R.  228 
See  Solicitor— Bill  of  Costs.    95. 

Motion — Party  and  party  costs 

[1899]  2  I.  R.  29 
See  Solicitor— Bill  of  Costs.    34. 

■  New  trial  motion — Costs  between  party 

and  party  [1895]  2  I.  R.  454  ; 

29  I.  L.  T.  R.  317 
See  Solicitor — Bill  of  Costs.    35. 

CONTEMPT. 

Attachment — Practice,  Land  Judges'  Court 

[1897]  1 1.  R.  316 
See  Land  Judges'  Court— Practice.    5. 

Attachment — Indorsement  on  order 

[1910]  1 1.  R.  91 
See  Practice — Attachment.    1. 

Bankruptcy — Arrangement 

[1894]  1  I.  R.  335 
See  Bankruptcy — Arrangement.    31. 

Minor  matter — Appellant  in  contempt 

[1895]  1 1.  R.  266 
See  Practice — Appeal.    1. 
Non-payment    into    Court — Fiduciary    re- 
lation [1894]  1  I.  R.  63 
See  Practice — Attachment.    4. 

■  Petty     Sessions     Court — Arrest     outside 

court  [1894]  2  I.  R.  351 

See  Justices— Jurisdiction  (Petty  Sessions). 
25. 

Refusal  to  sign  composition  notes 

[1906]  2  I.  R.  452  ;  40  I.  L.  T.  R.  173 
See  Bankruptcy — Arrangement.    32. 

CONTEMPT  OF  COURT. 

1. Appeal  to  Court  of  Appeal — "Criminal 

cause  or  matter  " — Interference  with  sale  ordered 
by  the  Court — Committal  of  witnesses  for  con- 
tempt— Jurisdiction — Admissibility  of  persons' 
voluntary  evidence  against  themselves — Judicature 
Act  (Ireland),  1897  (60  &  61  Vict.,  c.  66), 
s.  4  (2) — Irish  Bankimpt  and  Insolvent  Act, 
1857,  s.  308.]  Certain  members  of  the  organisa- 
tion known  as  the  United  Irish  League  took 
part  in  an  organised  attempt  to  prevent  the 
purchaser  of  premises  ordered  to  be  sold  by  the 
Court  in  a  bankruptcy  matter  from  completing 
his  contract  with  the  Court.  Four  of  the  prin- 
cipal actors  in  the  agitation  were  summoned 
under  section  308  of  the  Irish  Bankrupt  and 
Insolvent  Aot,  1857,  to  give  evidence  in  the 
matter  before  the  Judge  in  Bankruptcy.  Upon 
the  evidence  given  by  themselves  in  obedience 
to  the  summtins  the  Judge  in  Bankruptcy  com- 
mitted them  for  contempt  of  Court : — Held,  that 
the  Judicature  (Ireland)  Aot,  1897  (60  &  61 
Viot.,  0.  66),  s.  4  (2),  preserved  the  right  of 
appeal  from  orders  in  banlcruptoy  which  had 
formerly  existed,  and  that,  accordingly,  a  person 
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committed  for  contempt  of  Court  under  the 
Bankruptcy  Code  was  entitled  to  appeal  to 
the  Court  of  Appeal.  Held  (Holmes,  L.J.,  dis- 
senting), that  the  evidence  given  by  the  witnesses 
criminating  themselves  was  in  each  case  properly 
admissible  against  them  in  the  motion  for 
criminal  attachment.  In  re  Shanahan.  a 
Bankrupt  App.,  46  I.  L.  T.  R.  254 

2. Criminal  cause  or  matter — Attach- 
ment— Sheriff — Be-arrest  while  in  illegal  custody. '\ 
The  defendant  in  an  action  of  ejectment,  after 
possession  had  been  taken  over  by  the  sheriff, 
forceably  regained  possession  of  the  lands.  An 
order  was  obtained  to  attach  him  for  contempt 
of  Court,  and  on  12th  December,  1904,  a  writ 
of  attachment  issued  from  the  King's  Bench 
Division  to  the  Sheriff  of  County  Westmeath. 
On  21st  February,  1905,  he  was  arrested  and 
conyeyed  by  the  Sheriff's  bailiff  to  TuUamore, 
the  jail  mentioned  in  the  warrant.  The  chief 
warder  at  TuUamore  refused  to  receive  the 
prisoner,  as  a  Privy  Council  Order  had  enacted 
that  KUmainham  should  for  the  future  be  the 
prison  for  such  offenders.  The  bailiff  thereupon, 
having  received  instructions  by  telegram  from 
the  Sheriff,  amended  the  warrant  by  inserting 
"  Kilmainham  "  instead  of  "  TuUamore,"  and 
after  a  short  delay  conveyed  the  prisoner  from 
TuUamore  to  Kilmainham.  Next  day  the 
warrant  was  sent  by  post  to  the  Sheriff,  who 
initialled  the  amendment  and  returned  it  to  the 
Governor  of  Kilmainham : — -Held,  on  a,  motion 
to  discharge  the  prisoner  from  custody,  that  he 
was  in  custody  under  a  process  of  a  criminal 
nature,  and  not  of  a  civil  nature,  and  that, 
therefore,  though  his  original  detention  after 
reaching  TuUamore  was  illegal,  he  being  now 
in  custody  under  an  undoubtedly  good  warrant 
ought  not  to  be  discharged.  The  distinction 
between  attachments  of  a  civU  nature  and  of  a 
criminal  nature  explained.  The  procedure 
where  a  person  is  in  custody  for  contempt  of 
a  Court  of  the  King's  Bench  Division  indicated. 
Smith  V.  Molloy 

K.  B.,  39  I.  L.  T.  R.  221  ;  5  N.  I.  J.  R.  226 

3. Criminal  prosecution  —  Disagreement 

of  jury — Pending  proceeding — Comment  in  public 
speech — Newspaper  report — Absence  of  danger  of 
prejudicial  interference  with  future  trial — Costs.'] 
Upon  the  trial  of  D.  and  others  for  unlawful 
assembly  at  Winter  Assizes  the  jury  disagreed, 
and  the  traversers  were  bound  over  to  attend 
and  take  their  trial  at  the  ensuing  Spring 
Assizes.  In  a  speech  ,at  a  public  meeting, 
delivered  after  the  disagreement  of  the  jury,  L., 
a  former  Chief  Secretary  for  Ireland  and  Member 
of  Parliament,  made  some  references  to  the  trial 
and  its  result,  which  were  reported  without 
comment  in  the  Irish  Times  and  Daily  Express 
newspapers  of  the  following  morning.  He 
related  the  facts  as  disclosed  at  the  trial,  and, 
in  effect,  he  conveyed  that  the  disagreement  of 
the  jury  was  a  miscarriage  of  justice.  The 
speech  was,  by  means  of  a  question  in  the  House 
of  Commons,  brought  under  the  notice  of  the 
Attorney-General,  who  said  that,  in  his  opinion. 
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the  language  used  would  not  have  any  effect, 
upon  the  jurors  at  the  second  trial,  and  he  did 
not  propose  to  take  any  action.  Upon  an 
application  to  commit  L.  and  the  representa- 
tives of  the  newspapers  for  contempt,  L.'» 
defence  was  that  the  speech  was  a  political 
one,  and  his  object  was  to  show  that  the  action 
of  the  jury  was  neither  surprising  nor  unreason- 
able, having  regard  to  the  way  in  which  acts 
of  unlawful  assembly  and  boycotting  were 
minimised  in  the  House  of  Commons  by  the- 
Chief  Secretary  of  the  day.  He  in  no  way 
suggesfjed  or  assumed  the  guilt  of  the  traversers^ 
and  he  had  not  present  to  his  mind  the  possi- 
bility of  the  case  being  tried  again.  He  added 
that,  if  he  said  anything  which  could  be  con- 
sidered as  calculated  in  the  very  slightest  degree 
to  prejudice  any  further  trial  of  the  case,  nothing 
was  further  from  his  mind.  He  further  asserted 
that  the  application  was  a  mere  political  move, 
and  not  for  the  redress  of  any  real  or  bona  fide: 
grievance  : — Held,  by  the  Court  (Lord  O'Brien, 
L.C.J.,  and  Madden  and  Kenny,  JJ.  ;  Palles, 
C.B.,  dissenting),  that,  as  nothing  that  was  said 
or  done  was  really  calculated  to  prejudice  the 
fair  trial  of  the  accused,  the  application  should 
be  refused,  but  without  costs,  as  a  reference  had 
been  made  to  a  trial  which  was  still  pending. 
Per  Lord  O'Brien,  L.C.J.  : — -The  action  of  the 
Attorney-General  should  not  be  the  ground  of 
the  decision  of  the  Court,  but  ought  to  suggest 
very  great  caution  in  dealing  with  the  matter. 
Per  Palles,  C.B.  :  WhUe  concurring  with  the- 
majority  of  the  Court  as  to  the  representatives 
of  the  Press,  the  contempt  by  L.  required  the 
imposition  of  a  substantial  pecuniary  penalty. 
The  King  v.  Dolan         K.  B.,  [1907]  2  I.  R.  260' 

4. Discharge  of  prisoner — Payment  of 

costs — Condition  precedent.']  Where  the  Court 
considers  that  a  prisoner  in  custody  for  con- 
tempt of  Court  has  sufficiently  purged  his  con- 
tempt, and  is  satisfied  with  his  undertaking  as 
to  his  fijture  conduct,  it  will  not  make  the- 
payment  of  the  costs  of  his  attachment  and 
discharge  a  condition  precedent  to  the  order  for 
his  discharge.     Clarke  v.  Smith 

Barton,  J.,  48  I.  L.  T.  R.  244 

5.  Newspaper     comment  —  Estate     in 

Chancery.]  The  pubUcation  in  a  newspaper  of 
resolutions  passed  at  meetings  of  the  United 
Irish  League,  which  were  calculated  to  interfere 
and  did  interfere  with  the  management  by  the 
receiver  of  an  estate  in  the  Land  Judge's  Court 
is  in  itself  a  contempt  of  Court,  even  though  the 
proprietor  of  the  newspaper  was  unaware  of  the 
fact  that  the  estate  in  question  was  in  the  Land 
Judge's  Court,  or  that  there  was  any  dispute  as 
to  the  management  of  the  estate.  Weir's  Estate 
Ross,  J.,  2  N.  I.  J.  R.  201 

6. Newspaper    comment    on     pending 

action — Trial  before  judge  without  jury — Chan- 
cery.] Where  the  proprietor  of  a  newspaper  was 
defendant  in  an  action  in  Chancery,  which  was 
to  be  tried  before  a  judge  alone,  and  published 
in  his  newspaper  two  leading  articles  and  also  a 
report  of  a  speech  made  by  himself  condemning: 
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the  conduct  of  the  plaintiff  in  the  action,  and  re- 
flecting on  the  conduct  of  one  of  his  witnesses. 
On  a  motion  by  the  plaintiff  for  an  order  that  the 
proprietor  should  be  attached  for  contempt : — 
Hdd,  that  a  writ  of  attachment  for  contempt 
of  Court  should  issue.  (Subsequently,  however, 
a  stay  was  put  on  it  pending  the  hearing  of  the 
action.)    O'Connor  v.  Sligo  Corporation 

V.-C,  1  N.  I.  J.  R.  108 
7.  — —  Pending  proceeding — Libd.]  Where 
the  trial  of  a  prosecution  for  seditious  libel  had 
been  held,  but  the  jury  had  disagreed,  and  it 
was  intended  (though  not  formally  stated)  that 
a  new  jury  would  be  empannelled  : — Held,  that 
the  proceeding  was  still  a  '  pending  "  one,  and 
that  it  was  a  contempt  of  Court  for  a  journal  to 
criticise  the  proceeding.  An  application  for 
alleged  contempt  of  Court  committed  by  an 
incorporated  company  should  be  by  motion, 
not  for  attachment,  but  to  attend  and  answer  in 
respect  of  such  contempt.  R.  (Attorney- 
General)  V.  Freeman's  Journal  {Limited)  and 
Braydon ;  In  re  E.  {Attorney-General)  v. 
M'Hugh.    Same  v.  M'Sweeny 

K.  B.,  [1902]  2  I.  R.  82;  1  N.  I.  J.  R.  277 
8. Prejudicing  witnesses^PcrsowoZ  ser- 
vice of  motion  for  committal — Criminal  cause  or 
matter — Appeal  In  June,  1905,  a  local  govern- 
ment election  took  place  for  the  Division  of 
Boyle,  and  on  June  26  a  petition  was  lodged 
impeachiug  the  validity  of  the  election  on  the 
ground  of  bribery,  treating,  and  intimidation, 
and  the  petition  was  set  down  for  trial  on 
October  3.  In  August  certain  persons  issued  a 
circular  headed  "  Defence  Fund ;  under  the 
auspices  of  the  Boyle  Branch  United  Irish 
League  and  the  North  Roscommon  Executive." 
The  circular  called  upon  the  inhabitants  of 
Boyle  to  contribute  to  the  fund,  and  stated  one 
of  the  objects  of  the  fund  to  be  as  follows  : — 
"  It  is  also  intended  to  be  used  to  defend  the 
candidates  put  forward  by  the  League,  and 
against  whom  an  election  petition  is  now  pending, 
and  no  matter  what  position  those  candidates 
occupy  we  feel  it  would  be  manifestly  unfair  to 
ask  or  expect  them  to  defray  out  of  their  own 
resouxces  the  costly  litigation  forced  on  them 
by  a  few  nonentities.  We,  therefore,  appeal  to 
you  with  confidence  to  assist  us  for  the  above 
objects,  and  thereby  lend  a  hand  to  drag  into 
God's  light  of  day  these  traitors  who  live  on 
libelling  our  country,  and  to  frustrate  them  in 
their  attempts  to  injure  and  persecute  the 
chosen  representative  of  the  people  "  : — Held, 
that  the  above  constituted  a  contempt  of  Court 
as  being  calculated  to  prejudice  the  minds  of 
those  from  among  whom  the  witnesses  to  support 
the  petition  would  be  drawn.  Held  also,  that  a 
motion  to  commit  in  such  a  case  is  a  criminal 
cause  or  matter,  and  hence  no  appeal  lies  from 
the  King's  Bench  Division  to  the  Court  of 
Appeal.  Held  also,  that,  though  personal 
service  of  the  notice  of  motion  is  necessary  in  a 
motion  to  commit,  a  person  who  appears  by 
counsel,  and  on  whose  behalf  affidavits  have  been 
filed,  must  be  held  to  have  waived  the  point 
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as  to  non-personal  service.     In  re  Boyle  Local 

Government  Election  Petition 

Kenny,  J.,  39  I.  L,  T.  R.  243 

Attachment — ^Order  of  Court  of  first  in- 

stance reversed  by  Court  of  Appeal — 
Jurisdiction  of  Court  of  first  instance 
to  enforce  by  attachment  order  of  Court 
of  Appeal  [1914]  1  I.  R,  30,  32 

See  Practice— Attachment.    2. 

Committee  of  Ooxmcil  of  Incorporated  Law 

Society — Charge  of  professional  mis- 
conduct against  solicitor — ^Destruction 
of  material  documents  by  solicitor 
charged  [1915]  1  I.  R.  152 

See  Solicitor — Misconduct.    2. 

Libel — Republication  of  libel 

5  N.  I.  J.  R.  10 
See  Defamation— Libel.    16. 

Motion  to  attach  46  I.  L.  T.  R.  308 

See  Defamation — Libel.    2. 

47  I.  L.  T.  R.  38,  207 

See  Practice  (Matrimonial) — Alimony.    1. 

CONTEXT. 

— ■ — -  Will — -Construction — Real      estate — Resi- 
duary legatee  [1910]  1  I.  R.  239 
See  Will— Words.    32. 

Will — Supplying  words 

[1907]  1 1.  R.  440  ;  [1908]  1 1.  R.  260 
See  Will— Supplying  Words, 

CONTINGENCY— Death  coupled  with— Gift  to 
survivors — -Will — Construction 
[1894]  1 1.  R.  299  ;  28  I.  L.  T.  R.  304 
See  Will— Death  Coupled  with  Contingency. 
11. 

CONTINGENT    DEBT  —  Calls— Administration 
of  shareholder's  estajte 

[1909]  1 1.  R.  325 
See  Following  Assets.    2. 

CONTINGENT  GIFT. 

— ■ — ■  Will — Construction 

[1896]  1 1.  R,  295,  301 
See  Will — Death  Coupled  with  Contin- 
gency.   9. 
— —  Will — ^Intermediate  income 

[1905]  1  I.  R.  45 
See  Will— Condition.    13. 

CONTINGENT  LIABILITY— Land  Law  (Ireland) 
Act,  1896,  o.  31  (1)(8) 

[1897]  1  I.  R.  321 
/See  Land  Purchase  Acts — Superior  Interest. 
12. 

CONTINGENT  POWER. 

Covenant    not    to    exercise — ^Subsequent 

exercise  of  joint  power  by  covenantor 
and  joint  donee     [1901]  1  L  R.  12,  261 
See  Power— Execution.    8. 

Covenant  to  exercise 

[1906]  1 1.  R.  220,  224  ;   40  I.  L.  T.  R.  69 
See  Power— Execution.  21. 
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CONTINGENT  REMAINDER. 

Bankruptcy  —  Will  —  Constitution  —  De- 

volution of  estate 
[1908]  1  I.  B.  297,  303  ;  42  I.  L.  T.  R.  57 
See  Bankruptcy — Vesting.    4. 

Interposed   between  life   estate   and   re- 

mainder-in-fee — Merger 

[1915]  1  I.  R.  198,  330 
See  Merger.    3. 

CONTINGENT  SPECIFIC  BEQUEST— In^rmedi- 
ate  income — Testator  in  loco  parentis 
to  legatee  49  I.  L.  T.  R.  110 

See  Will — Income — Intermediate. 

CONTINUING    BREACH— Covenant    to    make 
street  within  a  year 
[1896]  2  I.  R.  247  ;   29  I.  L.  T.  262 
See  Landlord  and  Tenant — Lease.    17. 

CONTINUING  OFFENCE. 

Obstruction  of  highway 

[1894]  2  I.  R.  527 
See  Justices — Jurisdiction  (Petty  Sessions). 
26. 

Penalty — Limit  of  time  for  recovery 

[1896]  2  L  R.  93 
See  Fisheries  Acts.    25. 

45  I.  L.  T.  R.  182 

See  Public  Health  Acts.  10. 

CONTINUING  PROCEEDINGS. 

Arbitration —  Death  of  party  before  award 

[1908]  2  I.  R.  143  ;  42  I.  L.  T.  R.  68 
See  Arbitration — Procedure.    3. 
See  Practice — Continuing  Proceedings. 

Death  of  plaintiff — Leave  to  issue  execu- 

tion 1  N.  I.  J.  R.  227 

See  Practice — Execution.    7. 

Death  of  sole  plaintiff    [1899]  2  I.  R.  470  ; 

33  I.  L.  T.  R.  90 
iSfee  Practice — Parties.    5. 

Executor— Appeal        [1900]  1  I.  R.  273  ; 

34  I.  L.  T.  R.  12 
See  Executor — Liabilities.    2. 

■ Mortgage    suit — Application    by    puisne 

incumbrancer  [1917]  1  I.  R.  49  ; 

51 1.  L.  T.  R.  12 
See  Practice — Parties.    4. 

CONTINUOUS  ACT— Breaking  windows  on 
successive  days  [l9l2]  2  I.  R.  310  ; 

46  I.  L.  T.  R.  139 
See  Malicious  Injury.    22. 

CONTINUOUS  OCCUPATION— Break  in  tenancy 
49  I.  L.  T.  R.  182 
See  Parliament — Franchise.    16. 

CONTRACT. 

1. Acceptance — Offer,    or    invitation    of 

offer — Application  for  "  quotation  " — Quotation 
furnished.}  Plaintiffs  wrote  to  defendants 
(canvas  manufacturers) : — "  Please  give  us  your 
lowest  quotation  for  3,000  yards  of  canvas 
32J  inches  wide,  to  the  enclosed  sample,  or  near, 
and  your  shortest  time  for  delivery."     Defen- 
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dants  replied  : — "  We  enclose  sample  nearest  we 
have  to  match  yours.  Lowest  price,  32J  inches 
wide,  is  4|d.  per  yard  36  inches  measure. 
Delivery  of  3,000  yards  in  516  weeks."  Plain- 
tiffs replied  to  this  : — "  Please  get  made  for  us 
3,000  yards  canvas,  32^  inches  wide,  as  per  your 
quotation,  at  4f  d.  per  yard ;  deliver  same  as 
quickly  as  possible.  Also  please  quote  us  for 
same  52  inches  wide  for  quantity  of  about 
20,000  yards  annually.  As  we  have  not  had  the 
pleasure  of  doing  business  with  you  before,  we 
give  you  as  reference,"  &c.,  mentioning  two 
firms  •."—Held,  that  defendants'  letter  was  not 
an  offer  to  sell,  but  merely  a  quotation  of  terms 
on  which  plaintiffs  might  offer  an  order ;  that 
the  plaintiffs'  letter  in  reply  was  an  offer  of  an 
order,  and  not  an  acceptance  of  an  offer ;  and 
that  there  was  no  completed  contract  between 
the  parties.     Boyers  v.  Duke 

K.  B.,  [1905]  2 1.  R.  617 

2.  Action  of — Practice — Staying  proceed- 
ings— Agreement  to  refer  matters  in  dispute  to 
English  Court.']  A  contract  made  between  the 
Corporation  of  L.,  in  Ireland,  and  O.  &  Co., 
Ltd.,  a  company  having  its  registered  office  in 
England,  and  carrying  on  business  there,  con- 
tained a  clause  that  the  contract  should  "  in  all 
respects  be  construed  and  operate  as  an  English 
contract,  and  in  conformity  with  English  law." 
The  contract  was  made  in  Ireland,  and  the 
works  to  be  done  under  it  were  to  be  erected 
there.  An  action  for  damages  for  breach  of  the 
contract  having  been  instituted  in  the  Irish 
Court  by  the  Corporation  of  L.  against  C.  <fe  Co., 
on  a  motion  by  C.  <k  Co.  to  stay  all  further 
proceedings  in  the  action  -.—Udd,  by  the  King's 
Bench  Division,  that,  as  the  parties  had  agreed 
to  refer  all  questions  arising  under  the  contract 
to  an  English  tribunal,  the  action  should  be 
stayed.  Mayor,  &c.,  of  Limerick  v.  CrampUm 
K.  B.,  [1909]  2  I.  R.  120  ; 
App.,  [1910]  2  I.  R.  416  ;  43  I.  L.  T.  R.  49 

3. Agreement  to  compromise — Acamnt 

stated  and  settled — Defendant  pleads  Gaming 
Act — Promissory  note  given  in  settlement  of 
cuAion — New  consideration.']  Plaintiff  brought 
an  action  against  defendant  to  recover  a  sum  of 
£137  10s.  on  an  account  settled  and  stated.  The 
plaintiff  proceeded  with  the  matter  up  to  the 
filing  of  his  reply,  and  the  reply  was  filed. 
Before  serving  notice  of  trial  defendant  came 
and  settled  with  the  plaintiff,  and  the  following 
agreement  was  entered  into  between  them : — 
"  Bridge  Street,  Tipperary,  iOth  November,  1912. 
O'Donnell  u.  O'Sullivan,  £137  10s.  I  hereby 
consent  to  pay  you  £75 — £10  in  cash  and  pro- 
missory note  for  £65 — in  full  payment  of  above. 
M.  J.  O'SULLIVAN,  Hospital."  Defendant 
failed  to  meet  promissory  note  on  maturity,  and 
the  present  action  was  for  the  amount  of  said 
promissory  note.  It  appeared  in  the  course  of 
the  trial  that  the  £137  10s.  was  in  respect  of 
betting  transactions : — Held,  on  motion  for 
judgment  or  a  new  trial,  that  the  agreement  to 
compromise  failed  for  want  of  consideration. 
To  make  an  agreement  for  a  compromise  a  good 
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contract  there  must  be  a  reasonable  claim  bona 
fide  intended  to  be  pursued.  O'DonneU  v. 
O'SuUivan  K.  B.,  47  I.  L.  T.  R.  253 

4. Amendment  —  Courts      (Emergency 

Powers)  Act,  1917 — Construction  of  reservoir — 
Diversion  of  labour — Defence  of  the  Realm  Regu- 
lations— Restrictions   ore  supply   of  materials — 
Hardship    in    enforcing    contract — Annulment — 
Performance  of  contract  secured  by  surety — Courts 
(Emergency  Powers)  Act,  1917,  s.  1  (1).]     By 
contract,  dated  July,  1913,  M.  contracted  with 
the  Dublin  Corporation  to  construct  a  reservoir, 
to  be  completed  within  three  years  to  the  satis- 
faction of  the  corporation  engineer.     The  due 
performance  of  this  contract  was  secure^  by 
the    bond    of    a    guaranteeing    company.     M. 
alleged  that,  owing  to  the  diversion  of  labour 
caused  by  the  high  rate  of  pay  offered  by  the 
Government  for  war  work,  labour  became  prac- 
tically unobtainable ;  that  this  difficulty  was 
accentuated  by  strikes  ;  that  under  the  Defence 
of  the  Realm  Regulations,  iron,  steel  and  wood 
materials   could   not   be   obtained   without   a 
permit,  which  permit  could  not  be  obtained  ; 
that  the  prices  of  all  materials  were  constantly 
increasing.     These  allegations  were  not  denied 
by  the  corporation  -.—Held,  that  the  contract 
was,  under  the  circumstances,  one  which  the 
Court  would  annul  under  the  Courts  (Emergency 
Powers)  Act,  1917,  s.  1,  and  that  the  fact  that 
the  due  performance  of  the  contract  was  secured 
by  a  surety  did  not  exclude  the  section  from 
applying.    In  re  the  Contract  of  Machay  and  the 
Dublin  Corporation    Ross,  J.,  52  I.  L.  T.  R.  120 
5. Architect's  certificate — Building  con- 
tract— Time  of  payment — Period  of  maintenance — 
Retention    rrtoney:']       A  building  contract  pro- 
vided that  certain  sewerage  works  were  to  be 
executed  and  completed  within  twelve  months 
from  the  date  of  the  contract.    It  was  provided 
also  that  £4,999  was  to  be  paid  as  the  contract 
money  on  the  "  execution  and  completion  of  the 
various  works  in  connection  with  the  construc- 
tion  and  completion "   of  the   contract ;   that 
the  contractor  was  to  maintain  and  keep  in 
thorough  repair  all  the  sewerage  works  for  a 
period  of  twelve  months  from  the  date  of  his 
receiving  the  final  certificate ;  and  that  the  works 
should  be  measured  up  every  month,  and  the 
contractor  paid  the  value  of  the  work  done,  less 
ten  per  cent. : — Held,  that  the  maintenance  of 
the  works  for  twelve  months  after  they  have 
been  actually  constructed  was  part  of  the  work 
for  which  the  contract  money  was  to  be  paid,  as 
being  a  work  "in  connection  with  the  con- 
struction and  completion  of  the  sewerage  works," 
and   that   therefore  the   contractor  could   not 
recover  from  the  defendants  the  balance  of  the 
contract  money  after  the  actual  construction  of 
the   works,   but   before  the  expiration   of   the 
twelve  months'  period  of  maintenance.     This 
view  of  the  construction  of  the  contract  was 
strengthened  by  the  fact  that  the  contract  con- 
tained a  clause  that  if  during  the  period  of 
onaintenanoe  the  engineer  ordered  any  repairs 
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which  the  contractor  failed  to  carry  out,  the 
defendants  were  to  execute  the  repairs  them- 
selves, and  charge  the  cost  of  same  against  "  the 
retention'  money  in  their  hands."  The  period 
of  maintenance  was  to  run  for  twelve  months 
from  the  date  of  the  contractor  receiving  from 
the  engineer  a  final  certificate.  Held,  that  a 
document  entitled  "account  of  work  done  in 
accordance  with  contract,"  and  stating  "I 
would  recommend  that  the  works  be  put  on 
maintenance  from  Isc  January  last,"  was  not 
such  a  certificate,  as  it  was  wanting  in  positive- 
ness  and  certainty.  M'Larnon  v.  Urban  Council 
of  Carrickfergus.  K.  B.,  4  N.  I.  J.  R.  145 

6.  Bailor  and  Bailee — Contract  to  keep 

goods  insured — Etndeyice — Findings  of  jury.'] 
The  plaintiff  left  his  motor  car  at  the  works  of 
the  defendants  to  have  it  repaired  by  them. 
He  subsequently  told  them  that  he  intended  to 
insure  the  oar,  but,  on  being  told  by  the  defen- 
dants' manager  that  the  car  was  insured  by 
them,  he  refrained  from  insuring  it.  The  car 
was  destroyed  by  fire  while  at  the  defendants' 
works,  and  the  defendants  then  discovered  that 
it  was  not  covered  by  the  policy  of  insurance 
taken  out  by  them.  In  an  action  against  the 
defendants  the  jury  found  inter  alia — (a)  that 
the  defendants  had  represented  to  the  plaintiff 
that  the  car  was  insured  for  him ;  and  (6)  that 
it  was  by  reason  of  such  representation  that  the 
plaintiff  refrained  from  insuring  the  car : — Held, 
on  a  motion  for  a  new  trial,  that  the  effect  of 
the  conversation  between  the  plaintiff  and  the 
defendants'  manager  was  to  introduce  a  new 
term  into  the  contract  to  repair — namely,  that 
thenceforth  the  defendants  would  keep  the 
plaintiff's  car  insured  while  at  their  works, 
that  the  findings  of  the  jury  were  sufficient  to 
establish  such  a  contract,  and  that  the  plaintiff 
was  entitled  to  recover  damages  for  the  breach 
of  it.     M'Neill  v.  Millin  <fc  Co.,  Ltd. 

K.  B.,  App.,  [1907]  2  I.  R.  328,  339  ; 
40  I.  L.  T.  H.  91, 154 

7.  Breach — Article    supplied    not    that 

contracted  for.]  In  March,  1914,  the  defendant, 
in  writing,  ordered  30  American  adding  machines 
from  the  plaintiffs,  relying  on  statements  made 
by  their  agent  and  on  a  Book  of  Instructions 
supplied  to  him  by  them,  which  represented 
that  the  machine  would  add  together  sums  of 
money,  and  would  reduce  or  convert  the  total 
obtained  from  pence  to  shillings  and  from  shill- 
ings to  pounds  in  one  operation  simultaneously. 
The  process  of  reduction  or  conversion  was 
carried  out  with  the  assistance  of  a  "  Conversion 
Table  "  or  list,  which  was  contained  in  the  said 
Book  of  Instructions.  This  "  Conversion  Table  ' ' 
contained  figures  intended  to  meet  every  possible 
total  of  shillings  and  pence  up  to  100,  and  by 
setting  up  the  appropriate  "  Table  "  figure  in 
the  machine  it  was  represented  that  accurate 
reduction  or  conversion  into  British  currency 
would  result.  It  was  necessary,  however,  in 
certain  combinations  of  figures  to  take  the 
number  of  shilUngs  in  the  pence  total  into 
consideration     in     ascertaining     the     proper 
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"  Table  "  figure  to  convert  the  shillinga  total 
into  pounds.  This  was  not  pointed  out  by  the 
plaintiffs'  agent  or  in  the  Book  of  Instructions, 
and  involved  a  slight  mental  operation.  Twenty 
of  the  machines  were  delivered  to  the  defendant 
on  May  2,  and  after  the  said  delivery  the  defen- 
dant discovered  that  the  machine  would  not 
in  every  case  (strictly  adhering  to  the  "  Table 
figures  ")  accurately  reduce  the  total  to  shillings 
and  pence  in  one  operation ;  accordingly,  on 
May  7,  he  refused  to  accept  or  pay  for  the  said 
machines.  In  an  action  by  the  plaintiffs  for 
the  price  of  the  30  machines : — Held,  that  the 
plaintiffs  had  not  supplied  the  article  con- 
tracted for,  and  that  therefore  no  property  in 
the  said  machines  had  passed  to  the  defendant, 
and  that  he  was  not  liable  to  accept  or  pay  for 
the  same.  American  Can  Co.  and  others  v. 
Stewart  K.  B.,  50  I.  L.  T.  R.  132 

8.  • Condition  precedent — "  Certificate  " — 

Whether  written  or  oral — Works  to  be  carried  out 
to  the  satisfaction  of  engineer.]  Where  the  plain- 
tiff had  entered  into  a  contract  with  the  defen- 
dants to  execute  certain  works  in  and  about 
the  sinking  of  a  well  and  erection  of  a  pump 
"  to  the  satisfaction  of  the  architect  "  appointed 
by  the  defendants  and  in  accordance  with 
certain  specifications,  which  contained,  inter 
alia  the  following  words  : — "  The  whole  of  the 
work  to  be  done  ...  to  the  entire  satisfaction 
of  the  engineer  .  .  .  the  contractor  shall  be 
held  responsible  for  the  proper  working  of  the 
pump  for  a  period  of  six  months  from  the  date 
of  final  certificate  "  : — Held,  that  the  giving  of 
a  final  certificate  in  writing  of  his  satisfaction 
by  the  engineer  appointed  by  the  defendants 
was  a  condition  precedent  to  the  plaintiff  being 
able  to  recover  payment  for  the  work  done  bv 
him.  Boberts  v.  Watkins  (14  C.  B.  N.  S.  592) 
distinguished.  Hanlon  v.  Dundalk  Bural 
District  Council 

K.  B.,  App.,  46  I.  L.  T.  R.  57,  159 

9.  . — —  Condition — Principal  and  agent — 
Covering  letter — Waiver."]  T.,  who  was  desirous 
of  floating  a  gold  mining  company  in  England, 
sent,  through  his  broker  F.,  a  letter  to  D.,  a 
Dublin  stockbroker,  offering  him  a  specified  fee 
in  consideration  of  the  company  going  to  allot- 
ment, and  D.  allowing  his  name  to  be  used  as 
stockbroker.  D.  signed  a  letter  of  acceptance 
which  had  also  been  forwarded  to  him  by  T., 
through  F.,  and  sent  the  acceptance  to  J".,  in  a 
covering  letter  addressed  to  F.,  in  which  D. 
mentioned  that  he  signed  the  acceptance  on 
the  distinct  understanding  that  Messrs.  H.  (an 
English  firm  of  stockbrokers)  also  joined.  The 
company's  prospectus  was  issued,  but,  instead 
of  the  Messrs.  H.,  G.  &  Co.,  stockbrokers  of 
equally  high  standing,  appeared  as  the  English 
brokers  of  the  intended  company.  D.,  who  was 
only  interested  in  not  being  associated  with  what 
were  commonly  known  as  mining  brokers,  made 
no  objection  to  the  substitution,  did  not  with- 
draw his  own  name,  and  acted  as  Dublin  broker 
until  the  company  went  to  allotment.  In  an 
action  for  the  fee  : — Held  (1),  that  the  complete 
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contract  in  T.'s  letter  and  D.'s  acceptance  could 
not  be  varied  by  the  covering  letter  addressed 
to  F.  as  T.'s  agent;  (2)  that,  as  matter  of  con- 
struction, the  covering  letter  was  not  intended 
to  make  the  contract  conditional  upon  //.  being 
the  English  brokers ;  (3)  that  even  it  such  a 
condition  were  imported  into  the  contract,  it 
could  be  waived  by  D.,  being  one  for  his  benefit 
solely.     Maconchy  v.  Trower 

H.  L.,  [1894]  2  I.  R.  663 ;  3  N.  I.  J.  R.  188 

10.  Condition — Shipbuilding  —  Date  of 

delivery  —  Payment  by  instalments  —  Condition 
precedent — Failure  to  deliver  on  specified  day — 
Liquidated  damages  or  penalty.]  By  contract  in 
writing  the  plaintiffs,  in  consideration  of 
£95,905,  agreed  to  build  and  deliver  to  the 
defendants  the  therein-mentioned  steam  vessel 
on  or  before  the  1st  August,  1897.  The 
£95,905  was  to  be  paid  in  six  instalments  at 
specified  times,  the  fifth  instalment  to  be  paid 
when  the  vessel  was  handed  over,  and  as  to 
the  sixth  instalment  of  £5,000,  it  was  provided 
that  if  the  "  contract  shall  be  in  all  respects 
duly  performed  by  the  said  contractors  (the 
plaintiffs)  and  the  said  vessel  shall  have  been 
completed,  and  shall  have  made  her  trial  trip, 
and  shall  be  ready  to  be  handed  over  on  or 
before  the  said  Ist  August,  1897,"  &c.,  then  the 
defendants  should  pay  the  sum  of  £5,000,  being 
the  balance  of  the  contract  price  of  £95,905. 
The  vessel  was  not  delivered  until  the  18th 
September,  1897,  but  otherwise  the  contract 
was  duly  carried  out,  and  the  defendants 
suffered  no  damage  by  reason  of  the  delay. 
The  plaintiffs  having  sued  the  defendants  for 
£5,000,  the  last  instalment : — Held  (1),  that  the 
delivery  of  the  vessel  on  the  1st  August,  1897, 
was  not  of  the  essence  of  the  contract  so  as  to 
constitute  it  a  condition  precedent  to  the  plain- 
tiffs' right  to  recover  the  £5,000 ;  (2)  where  a 
lump  sum  is  made  payable  as  compensation  on 
the  occurrence  of  one  or  more  of  several  events, 
some  of  which  may  occasion  serious  and  others 
less  serious  damage,  the  presumption  is  that  the 
parties  intended  the  sum  to  be  penal,  therefore 
the  defendants  could  only  hold  the  £5,000  as 
a  penalty,  and  as  they  had  suffered  no  damage 
the  plaintiffs  were  entitled  to  judgment.  Laird 
Brothers  v.  The  City  of  Dublin  Steam  Packet  Co, 
N.  P.,  34 1.  L.  T.  R.  9 

11. Consideration  —  Covenant  to  pay 

annuity  to  third  party — Action  by  third  party  and 
personal  representative  of  covenantee— Bight  to 
enforce  covenant.]  By  deed  made  between  A. 
and  B.,  A.,  who  carried  on  business  as  a  dentist, 
and  B.,  his  sou,  agreed  to  become  partners  as 
dentists  for  five  years ;  a  valuation  was  to  be 
made  of  the  furniture,  instruments,  &c.,  the 
property  of  A.  upon  the  premises  where  he 
carried  on  business  ;  in  the  event  of  a  dissolution 
B.  was  to  have  the  right  to  purchase  that  pro- 
perty at  the  amount  of  the  valuation ;  and  in 
the  event  of  the  death  of  A.  during  the  oop- 
tinuance  of  the  partnership,  B.  agreed  to  pay 
to  his  brothers  and  sisters  certain  aimuities 
A.  died  within  the  five  years,  and  B.  exercised 
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his  right  of  purchase.  In  an  action  brought  by 
the  executors  of  A.,  and  B.'s  brothers  and 
sisters,  against  H.,  to  enforce  payment  of  the 
annuities  : — jff e!(J,  that  the  plaintiffs  were 
entitled  to  maintain  the  action.  Drimmie  v. 
Davies  V.-C.,  App.,  [1899]  1 1.  R.  176, 186 

12.  Existence  of — Sale  of  hermaphrodite 

animal — Parties  not  ad  idem — Fraud.]  The 
defendant  sent  three  head  of  cattle  to  a,  fair 
for  sale — a  bullock,  a  heifer,  and  an  animal 
which  from  one  point  of  view  appeared  to  be  a 
bullock,  and  from  another  a  heifer,  and  which 
was,  in  fact,  a  hermaphrodite.  The  three 
animals  were  bought  at  £10  5s.  each  by  the 
plaintiff,  a  cattle  dealer.  No  warranty  was 
given,  and  nothing  was  said  as  to  the  sex  of  the 
animals ;  but  the  plaintiff  bought  under  the 
belief  that  he  was  buying  either  a  bullock 
and  two  heifers,  or  a  heifer  and  two  bullocks. 
The  defendant  knew  of  the  malformation  of  the 
hermaphrodite,  and  knew  that  the  plaintiff 
would  not  have  purchased  it  had  he  known  of 
the  malformation.  By  a  careful  and  skilled 
examination  the  defect  could  have  been  dis- 
covered by  the  plaintiff ;  but  in  fact  it  was  not 
discovered  by  him  until  after  the  sale  The 
animal  afterwards  died,  the  death  being  the 
direct  consequence  of  the  malformation  : — Held, 
that  the  case  came  within  the  principles  laid 
down  by  Blackburn  and  Hannen,  JJ.,  in  Smith 
V.  Hughes  (L.  B,.  6  Q.  B.  579) ;  that  there  was 
no  binding  contract  for  the  sale  of  the  animals 
in  question,  the  parties  never  having  been  ad 
idem  ;  and  that  the  plaintiff  was  entitled  to 
recover  the  price  paid.  Held  also,  per  Lord 
0]Brien,  L.C.J.,  and  Gibson  and  Boyd,  JJ., 
diss.  Madden,  J.,  that  there  was  evidence  of 
misrepresentation  sufficient  to  sustain  an  action. 
GiUv.  M'Dowell 

K.  B.,  [1903]  2  I.  R.  463  ;  36  I.  L.  T.  R.  191  ; 

3  N.  I.  J.  R.  2 

13. Fraud — Moneylending  —  Concealment 

of  lender's  identity — Repudiation.]  In  a  case  in 
which  the  evidence  and  findings  of  the  jury  were 
identical  with  those  in  Gordon  v.  Street  ([1899] 
2  Q.  B.  641),  in  which  a  Court  of  co-ordinate 
jurisdiction,  the  Court  of  Appeal  in  England, 
had  held  that  there  was  evidence  to  sustain  the 
finding  that  the  defendant  had  been  induced  to 
enter  into  the  contract  in  that  case  by  the 
fraudulent  concealment  by  the  plaintiff  of  his 
identity,  the  Court,  though  not  bound  by  the 
decision,  accepted  it  as  conclusive  without  "exer- 
cising their  own  judgment.     Gordon  v.  Eeii 

App.,  3  N.  I.  J.  R.  243 

1^! Guarantee.]    A  guarantee  was  entered 

into  in  the  following  terms  : — "  R.  M.  <fc  Son. 
Gentlemen, — Considering  that  you  have  em- 
ployed W.  F.  as  your  agent,  I  hereby  agree,  and 
bind  and  oblige,  as  cautioner  for  the  whole  intro- 
missions, actings  and  doings  of  the  said  W.  F. 
as  your  agent;  it  being  understood,  however, 
that  the  above  cautionary  obligation  is  not  to 
exceed  the  sum  of  £100  sterhng. — I  am,  gentle- 
men, your  obedient  servant,  F.  H.  Tf ."  In  an 
action  by  R.  M.  da  Son  against  F.  H.  W.,  for 


CONTRACT— conifiiued 

goods  supplied  to  W.  F.,  as  their  agent,  since  the 
date  of  the  guarantee : — Held,  that  the  action 
lay.  Held  also,  that  the  terms  were  of  them- 
selves  sufficiently  intelligible.  The  parties  to 
whom  the  guarantee  was  given  were  named  as 
R.  M.  <h  Son.  In  the  plaint  the  plaintiffs  were 
described  as  W.  Y.,  0.  H.,  and  J.  P.,  trading  as 
E.  M.  &  Son.  Held,  that  the  names  of  the  plain- 
tiffs sufficiently  appeared  on  the  face  of  the 
guarantee.     Gorrie  v.  Woodley 

Q.  B.,  [1864]  17  I.  C.  L.  R.  221 

15.  — —  Guarantee — Solicitor  —  Undertaking 
to  pay  the  debt  of  another.]  A  solicitor  who  was 
acting  for  the  vendor  of  certain  property  wrote 
to  a  creditor  of  the  vendor  who  was  pressing 
for  payment  of  his  debt : — "  I  will  pay  you  the 
amount  of  your  account  out  of  the  proceeds  of 
the  sale  "  : — Held,  that  this  was  a  contract  to 
see  that  the  proceeds  of  the  sale  would  be 
applied  in  payment  of  the  debt,  and  that  the 
creditor  was  entitled  to  judgment  against  the 
debtor's  solicitor  for  the  amount  of  the  debt. 
Dunville  &  Co.,  Ltd.,  v.  Quinn 

App.,  42  I.  h.  T.  R.  49. 

16.  Guarantee — Statute  of  Frauds — Memo- 
randum— Sufficient  description  of  parlies.]  The 
plaintiffs,  having  in  their  employment  a 
traveller,  H.,  required  him  to  obtain  a  guarantee 
against  loss  by  continuing  him  in  their  employ- 
ment. H.  obtained  from  the  defendant  and 
handed  to  the  plaintiff's  manager  the  following 
guarantee  signed  by  the  defendant : — "  I  hereby 
guarantee  you  against  loss  of  any  money  by 
Mr.  H.  while  in  your  employment  to  the  amount 
of  £40  "  : — Held,  that  the  Court  could  go  out- 
side the  document  itself,  and  look  at  the 
surrounding  circumstances  under  which  the 
document  was  signed.  Inasmuch  as  it  was 
clear  from  such  circumstances  that  the  plain- 
tiffs were  intended  to  be  described  by  the 
terms  "  you"  and  "  your  employment,"  such 
terms  formed  a  sufficient  description,  and  the 
document  was  a  sufficient  memorandum  within 
the  Statute  of  Frauds.  Bacon  &  Co.,  Ltd.,  v. 
Kavanagh 

Cir.  Cas.,  Kenny,  J.,  42  I.  L.  T.  R.  120 

17.  Inducement — Usury  laws — Interest  at 

60  per  cent. — Fraudulent  concealment  of  lender's 
identity — Materiality.]  Where  the  defendant 
was  sued  on  foot  of  a  promissory  note  and 
rehewals  thereof  for  a  sum  of  money  lent  and 
interest  at  60  per  cent,  (the  transactions  being 
before  the  Money  Lenders  Act,  1900),  and  from 
the  evidence  it  appeared  that  the  defendant 
knew  he  was  dealing  with  an  extortionate 
moneylender,  although  he  was  not  aware  of 
his  identity,  which  was  concealed  under  various 
aliases ;  and  where  the  defendant  set  up  the 
defence  that  he  had  been  induced  to  borrow  the 
money  by  fraudulent  concealment  of  the  money- 
lender's identity,  and  the  jury  found  in  favour 
of  the  defendant : — Held,  that  to  entitle  the 
defendant  to  succeed  on  this  defence  he  must 
prove— (1)  fraud,  (2)  fraudulent  concealment 
inducing  the  contract,  (,3)  the  materiality  of 
this  fraudulent  concealment,  aud(41  that  he  was 
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in  fact  induced  to  enter  into  the  contract  by 
the  fraud  of  the  plaintiff,  and  that  on  the  facts 
of  the  case  there  was  no  evidence  to  sustain 
the  finding  of  the  jury,  and  the  verdict  and 
judgment  entered  for  the  defendant  at  the  trial 
should  be  set  aside  and  judgment  entered  for 
the  plaintiff.  Gordon  v.  Street  ([1899]  2  Q.  B. 
641)  considered.     Levin  v.  Power 

App.,  35  I.  L.  T.  R.  246  ;  2  N.  I.  J.  R.  61 

18. Innocent  misrepresentation — Sale  of 

bonds — Bescission.]  Bonds  of  a  Dutch  company, 
having  property  in  America,  were  purchased 
on  the  faith  of  a  representation  that  they  were  a 
charge  on  the  property.  They  were  not,  in  fact, 
a  charge  on  the  property,  but  the  representation 
was  made  innocently  : — Held,  that  the  sale  would 
not  be  set  aside.  Seddon  v.  The  North  Eastern 
Salt  Company,  Limited  ([1905]  1  Ch._326) 
followed.     Lecicy  v.  Walter 

M.R.,  [1914]  1  I.  R.  378 

19.  Marriage — Inducing  person  to  break 

contract — Damages — Injunction — Declaration  of 
right.]  Where  there  was  no  appearance  by  the 
defendant  in  an  action  claiming — (1)  a  declara- 
tion of  right ;  (2)  an  injunction  restraining  the 
defendant  from  interfering  with  the  plaintiffs 
in  their  endeavour  to  negotiate  a  marriage  for 
one  of  them ;  and  (3)  damages  for  wilfully, 
illegally,  and  maliciously  inducing  certain 
persons  to  break  off  their  contracts  of  marriage 
with  one  of  the  plaintiffs  ;  and,  where  the  Master 
of  the  Bolls  refused  a  motion  for  judgment  in 
default  of  appearance  and  in  default  of  defence, 
and  made  no  rule  on  the  motion  : — Held,  that, 
inasmuch  as  the  statement  of  claim  alleged  that 
the  defendant  had,  from  indirect  motives,  in- 
duced the  said  persons  to  break  their  contracts 
of  marriage,  the  Court  should  direct  an  inquiry 
as  to  damages,  but  the  order  was  silent  as  to 
the  other  claims — viz.,  for  a  declaration  of  right 
and  an  injunction.     Carroll  v.  Carroll 

App.,  40  I.  L.  T.  R.  196 

20.  Novation — Appropriation  of  pay- 
ments— Limited  company — Liability  of  parties 
constituting  a  partnership  which  is  subsequently 
registered  as  a  limited  company  for  goods  supplied 
to  the  partnership — Continuous  account — Subse- 
quent division  and  re-arrangement  thereof.]  W.  0. 
and  G.  P.  formed  themselves  into  a  partnership 
called  the  Simpitrol  Lighting  Coiiipany,  and 
entered  into  a  written  agreement  with  the 
plaintiffs,  upon  foot  of  which  goods  were  supplied 
to.  such  company.  In  the  course  of  a  few  months 
after  its  inception,  the  Simpitrol  Lighting  Com- 
pany was  duly  registered  as  a  limited  company, 
and  the  plaintiffs  continued  to  supply  goods 
under  the  written  agreement  aforesaid  to  the 
new  limited  company,  and  kept  the  accoimt 
thereof  in  their  ledgers  as  one  continuous  account. 
The  company,  while  unregistered,  made  no  pay- 
ments to  the  plaintiffs,  but  did  make  consider- 
able payments  while  registered  as  a  limited 
company.  Finding  difficulty  in  getting  payment 
of  their  accounts,  the  plaintiffs  divided  and  re- 
arranged the  account  in  their  ledger,  appro- 
priating the  payments  made  as  against  the  goods 
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supplied  to  the  new  limited  company,  and  sued 
W.  G.  and  G.  P.  on  the  written  agreement  for 
the  goods  supplied  to  the  company  while  it  was 
unregistered  : — Held,  that  on  these  facts  the 
plaintiffs  were  entitled  to  succeed.  Pitner 
Lighting  Co.  v.  Geddis  and  Pickering 

K.B.,  [1912]  2  I.  R.  163 

21.  Partial    failure  of   consideration — 

Mistake.]  The  plaintiff  had  been  negotiating 
with  the  defendant  company  for  an  advance  by 
way  of  loan  of  £500.  At  the  suggestion  of  an 
agent  of  the  defendants,  he  took  out  a  bond  or 
policy  with  the  defendants  for  £500,  payable  by 
the  defendants  at  the  end  of  thirty  years,  the 
annual  subscription  or  premium  being  £13.  He 
paid  five  years'  subscriptions  in  sums  of  £1  Is.  8d., 
£1  Is.  8d.,  and  £62  16s.  8d.,  to  the  company  in 
order  to  place  himself  in  the  position  of  a  five- 
years'  bondholder,  in  which  capacity  he  would 
under  the  company's  conditions  and  regulations 
be  entitled  to  ask  for  a  loan.  That  transaction 
having  been  completed,  the  negotiations  as  to  the 
loan  proceeded,  and  then  the  plaintiff  discovered 
for  the  first  time  that  he  was  expected  to  pay 
five  per  cent,  interest  on  the  loan  under  the  con- 
ditions of  the  company,  a  copy  of  which  was  in 
his  possession  before  he  took  out  the  bond,  but 
which  he  alleged  that  he  had  never  read.  There- 
upon he  declined  to  proceed  any  further,  alleging 
that  in  the  negotiations  prior  to  the  taking  out 
of  the  bond,  "  nothing  was  said  about  interest." 
In  an  action  to  recover  £65,  as  money  paid  on  a 
failure  of  consideration,  and  as  money  paid  under 
a  mistake  of  fact : — Held,  that  the  failure  of  con- 
sideration, at  the  most,  was  only  partial,  and  if 
there  had  been  a  mistake  of  fact,  it  was  unilateral 
only,  and  was  not  brought  about  by  anything 
said  or  done  by  the  defendants,  and  that  there- 
fore the  plaintiff  could  not  recover.  Jameson 
V.  National  Benefit  Trust,  Ltd. 

K.  B.,  2  N.  I.  J.  R.  19 

22. Reasonable     time     for    delivery  — 

Custom — Delivery  as  required — Foreign  goods — 
Option  to  purchaser  to  select  grades — Contract 
dependent  on  vendor's  contract  with  foreign  pro- 
ducer— Country  of  origin  of  goods  becoming 
enemy  territory — Trading  with  enemy — Vendor's 
contract  with  producers  made  illegal — Illegality  of 
performance  of  contract  sued  cm — Reasonable  time 
for  completion — Repudiation  by  vendor.]  In  a 
contract  in  writing  for  the  sale  and  delivery  "  as 
required  "  of  goods,  of  which  the  vendor  is  not 
producer.  And  which  are  known  to  both  parties 
to  be  the  spin  of  particular  mills,  where  the  pur- 
chaser has  the  choice  of  numerous  varieties  of  the 
contract  goods,  a  trade  custom  that  delivery  need 
not  be  made  until  a  reasonable  time  to  enable  the 
vendor  to  obtain  the  goods  from  the  particular 
mills  has  elapsed  from  the  receipt  of  the  pur- 
chaser's specification,  is  not  an  unreasonable 
custom  ;  nor  is  such  a  custom  repugnant  to  or 
inconsistent  with  the  written  terms  of  such  a  con- 
tract, being  explanatory  of  what  is  the  reasonable 
time  for  delivery.  Such  a  contract  must  be  read 
as  incorporating  the  custom,  and  as  made  ex- 
pressly in  relation  to  the  place  of  origin  of  the 
goods,  and  therefore  as  implying  that  the  vendor 
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can  legally  obtain  the  goods  from  the  particular 
mill  when  the  purchaser  delivera  to  him  hia 
specification  therefor.    In  this  respect,  where  the 
vendor  is  not  the  manufacturer,  the  contract  for 
sale  and  delivery  is  related  to  and  dependent 
upon  the  vendor's  contracts  with  the  producers, 
and  the  legal  possibility  of  the  performance  of 
such  latter  contracts.    Where  a  contract  for  the 
sale    and    delivery   of   foreign   goods    is    made 
between  a  British  vendor  and  a  British  purchaser, 
and,  during  its  continuance,  the  country  where 
the   goods   are   manufactured   becomes   enemy 
territory   by   hostile  occupation,   trading   with 
persons  in  which  is  forbidden  to  British  subjects 
by  the  laws  of  the  realm,  the  vendor  (if  he  has  not 
the  goods  in  his  possession)  may  legally  refuse  to 
deliver  on  the  ground  that  to  obtain  the  specified 
goods  is  not  then  legally  possible.    Where  a  con- 
tract for  sale  and  delivery  "  as  required  "  of 
goods  is  silent  as  to  time,  the  law  will  imply  that 
the  specification  requiring  delivery  must  be  made 
within  a  reasonable  time  after  the  contract ;  also, 
that  the  contract  must  be  completed  within  a 
reasonable   time   after   specification,   and   such 
reasonable  time  for  delivery  may  be  explained 
and  controlled   by  a   trade  custom   or   usage. 
Where  a  reasonable  time  for  the  completion  of 
the  contract  has  elapsed,  and  the  country  where 
the    goods    are    produced    is    enemy    territory 
trading  with  persons  in  which  is   illegal,   the 
vendor  may  repudiate  the  contract  without  being 
obliged  to  offer  delivery  of  the  goods  to  the  pur- 
chaser.   Jones  V.  Gibbons  (10  Ex.  920)  considered 
and  distinguished.    Boss,  Bros.,  Ltd.,  v.  Shaw  dk 
Co.  K.  B.,  [1917]  2  I.  R.  367 

23. Reference  to  prior  document — Build- 
ing contract — Right  to  refer  to  tender  not  incor- 
porated in  contract — Architect's  certificate — 
Certificate,  work  completed  with  exception  of  a 
wall — Wall  held  not  to  be  included  in  contract — 
Sufficiency  of  certificate.']  The  respondents  had 
adopted  a  scheme  for  the  erection  of  artisans' 
dwellings,  and  had,  for  the  purpose  of  obtaining 
tenders,  prepared  a  specification  with  a  form  of 
tender  attached.  The  appellant  sent  in  a  tender 
on  the  form  attached  to  the  specification,  and  hia 
tender  was  accepted.  Subsequently,  a  contract 
under  seal  was  entered  into  between  the  appel- 
lants and  the  respondents.  This  contract,  after 
reciting  the  tender,  the  specification,  and  certain 
drawings,  and  expressly  incorporating  the  speci- 
fication and  drawings,  provided  that  the  works 
should  be  constructed  agreeably  to  the  specifica- 
tion and  drawings  : — Hdd,  the  contract  being 
unambiguous  in  itself,  that  the  tender  could  not 
be  referred  to  for  the  purpose  of  showing  that  a 
certain  wall  at  the  rear  of  the  dwellings  was 
included  in  the  work  to  be  done.  The  contract 
provided  for  a  certain  amount  of  the  contract 
price  being  retained  by  the  respondents  until 
their  architect  had  given  his  certificate  of  the 
satisfactory  completion  of  the  contract ;  and  also 
that  any  disagreement  connected  with  the 
quality  of  the  materials,  execution  of  the  works, 
or  meaning  of  the  plans  should  be  decided  by  the 
respondents'  architect,  whose  decision  should  be 
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final.  The  specification  provided  that  the  re- 
spondents' architect  should  be  the  aole  arbitrator 
between  the  council  and  the  contractor  as  to  the 
quality  of  the  materials  and  workmanship,  or  any 
other  matter,  should  a  dispute  arise,  and  that  his 
deciaion  ahould  be  final.  The  respondent's  archi- 
tect had  given  a  certificate  that  the  appellant  had 
completed  the  contract  to  his  satisfaction,  with 
the  exception  of  building  the  wall  in  question  : — 
Held,  a  sufficient  certificate  to  entitle  the 
appellant  to  recover.  Kinlen  v.  Ennis  Urban 
District  Council. 

H.  L.,  [1916]  2  I.  R.  299  ;  50  I.  L.  T.  R.  1 

24. Restraint     of     trade — -Agreement — 

Employee  bound  not  to  set  up  rival  business  upon 
"  leaving  "  employment — Dismissal — -Meaning  of 
term  "  leave."]  In  an  agreement  in  writing  an 
employee  undertook  that  in  case  he  "  left "  the 
employment  of  his  master  "  for  any  cause  what- 
ever," he  would  not  for  a  period  of  seven  years 
atart  a  aimilar  business  within  fifteen  miles  of  the 
town  where  his  employer  carried  on  business. 
He  was  dismissed  by  his  employer  and  imme- 
diately started  business  in  the  same  town  :^ 
Held,  that  the  word  "  leave  "  did  not  connote 
dismissal,  and  that,  therefore,  there  was  no 
breach  of  the  agreement.  Goleborne  v.  Kearns. 
App..  46  I.  L.  T.  R.  305 

25.  — —  Restraint  of  trade— Ctease  in.  partwer- 
ship    articles — Breach — Auctioneers    and    estate 


carrying  on  or 
engaging  in  business  of  similar  nature — Radius  of 
one  mile — Office  opened  by  defendant  outside  pro- 
hibited radius — Business  carried  on  within — - 
Injunction.]    Dayer-Smith  v.  Hadsley 

47  I.  L.  T.  R.  318 

26.  — ^-  Restraint  of  trade  —  Co-operative 
creamery  society  registered  under  the  Industrial  and 
Provident  Societies  Act,  1893 — Rules — Unreason- 
ableness— Withdrawal  of  members.]  One  of  the 
rules  of  a  limited  co-operative  creamery  regis- 
tered under  the  Industrial  and  Provident 
Societies  Act,  1893,  profiibited  the  members  f  roiB 
supplying  milk  to  milk  vendors  other  than  the 
creamery  of  the  society,  but  did  not  prohibit 
sales  of  milk  direct  to  the  public  nor  bind  the 
members  to  supply  any  milk  to  the  creamery. 
The  rule  extended  only  to  the  milk  of  cows  kept  or 
grazed  by  the  members  within  certain  townlands. 
No  provision  was  made  by  the  rules  for  the  with- 
drawal of  members  from  the  society  otherwise 
than  by  a  transfer  of  their  shares  with  the  con- 
sent of  the  committee  of  the  society : — Held,  that 
the  rules  were  valid  and  were  not  in  illegal 
restraint  of  trade.  The  Athlacca  Co-operative 
Creamery,  Ltd.,  v.  Lynch 

Cir.  Cas.,  49  I.  L.  T.  R.  233 

27. Restraint  of  trade— Oowe«a»«  not  to 

carry  on  business — Limit  of  time  and  space — 
Assignees  of  business — Right  to  sue  on  covenant.] 
The  defendant,  who  was  employed  as  a  teacher 
of  shorthand,  &c.,  by  S.  and  W.,  who  carried  on 
a  business  academy  in  Belfast,  entered  into  a 
written  agreement  with  them  not  to  carry  on  a 
similar  business  in  Dublin,  Belfast  or  Cork  or 
within  a  certain  radius  from  the  plaintiffs'  place 
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of  business  in  any  of  the  said  cities  during  a 
period  of  three  years  from  the  date  on  which  he 
should  leave  their  employment.  In  Feb.,  1906, 
the  defendant  received  from  S.  and  W.  three 
months'  notice  to  terminate  the  agreement ;  he 
left  their  employment  in  April,  1906,  and  set  up 
a  school  of  business  training  in  Belfast.  In 
June,  1906,  ;S.  and  W.  assigned  their  business 
and  goodwill  to  8.,  Ltd.  In  an  action  by  S.,  W., 
and  S.,  Ltd.,  against  the  defendant: — Held,  that 
the  defendant's  covenant  with  S.  and  W.  not 
being  of  a  nattire  which  was  personal  to  them, 
the  benefit  of  the  said  covenant,  in  so  far  as  it 
was  a  reasonable  one,  passed  by  the  assignment 
to  S.,  Ltd.,  and  that  the  plaintiffs  were  entitled 
to  an  injunction  restraining  the  defendant  from 
carrying  on  business  in  Belfast  within  three 
years  from  the  date  on  which  he  left  the  employ- 
ment of  8.  and  W.  Held  further,  that  the 
covenant  was  reasonable  qua  Belfast,  but  un- 
reasonable qua  Dublin  and  Cork,  the  reasonable 
part  thereof  being  separable  from  the  unreason- 
able. Skerry,  Wynne  <b  Skerry's  College  {Ireland), 
Ltd.,  V.  Moles  Ch.  Div.,  42  I.  L.  T.  B.  46 

28. Restraint  of  trade — Creamery  society 

registered  under  the  Industrial  and  Provident 
Societies  Ad,  1893 — Rules — Imposition  of  penal- 
ties— rAmhiguity — Unreasonableness.']  One  of  the 
rules  of  a  limited  co-operative  creamery  society 
duly  registered  under  the  Industrial  and  Provi- 
dent Societies  Act,  1893,  provided  that  any  milk- 
supplying  member  should,  so  long  as  he  remained 
*  member  of  the  society,  deliver  to  the  society's 
creamery  on  every  working  day  all  the  milk 
produced  from  his  cows  (except  such  as  might  be 
required  for  use  in  his  household),  and  in  accord- 
ance with  the  regulations  laid  down'  by  the 
committee  for  the  delivery  of  milk  ;  and  that  any 
member  failing  to  do  so  should  pay  to  the  society 
as  liquidated  damages  one  shilling  per  cow  per 
day  for  every  cow's  milk  not  so  delivered.  The 
rules  did  not  provide  for  the  voluntary  with- 
drawal of  a  member  from  the  society  except  by 
transfer  of  his  shares,  to  which  the  consent  of  the 
committee  was  necessary,  and  they  did  not  con- 
tain any  definition  of  "  milk-supplying  member": 
■ — Held,  by  the  Court  of  Appeal,  reversing  the 
judgment  of  the  King's  Bench  Division,  that  the 
rule  requiring  delivery  of  milk  as  above  stated 
was  void  as  an  illegal  restraint  of  trade.  Held 
alao,  by  Cherry,  L.J.,  that  it  was  too  ambiguous 
to  justify  the  award  of  penalties.  Tipperary 
Co-operative  Creamery  Society  v.  Hanley 

App.,  [1912]  2  I.  R.  586 ';  46  I.  h.  T.  B.  249 

29. Restraint  ol  trade — Interlocutory  in- 
junction, ]  On  an  application  for  an  interlocutory 
injunction  where  the  plaintiff  sought  to  restrain 
the  defendant  from  acting  as  aa^stant  to  a 
fruiterer  in  the  City  of  Dublin,  and  from  soliciting 
customers  of  the  plaintiff  to  deal  at  the  shop  at 
which  he  was  so  employed,  or  from  acting  as  a 
partner  or  otherwise  with  any  other  firm  in  the 
same  business  in  the  City  of  Dublin  or  within  a 
radius  of  ten  miles  of  same,  in  accordance  with 
the  terms  of  a  written  contract  entered  into 
between  the  plaintiff  and  the  defendant,  and  the 
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defendant  denied  that  he  had  solicited  any 
customers  of  the  plaintiff  to  deal  elsewhere,  and 
there  was  no  reason  why  the  trial  of  the  action 
should  not  come  on  during  the  current  sittings : — 
Held,  not  to  be  a  case  for  an  interlocutory  injunc- 
tion, and  that,  on  an  undertaking  being  given 
by  the  defendant  not  to  interfere  with  the 
plaintiff's  customers,  the  whole  matter  should 
stand  over  until  the  trial  of  the  action.  Water- 
worth  V.  Eaton  Barton,  J.,  40  I.  L.  T.  B.  27 

30. Bestraint  ol  trade — Limit  of  time  and 

space.]  The  defendant  was  employed  by  the 
plaintiffs  It  as  a  forewoman  in  their  laundry 
business.  The  defendant  entered  into  an  agree- 
ment with  the  jSlaintiffs  that,  on  the  determina- 
tion of  her  employment  for  any  cause,  she  would 
not  carry  on  the  business  of  a  laundry,  or  any 
business  connected  therewith,  within  a  period 
of  three  years  from  date  of  leaving,  in  Belfast, 
or  at  any  place  within  50  miles  of  Belfast.  The 
defendant  left  the  plaintiffs'  employment  and 
entered  into  the  service  of  a  rival  laundry.  The 
plaintiffs  applied  for  an  injunction  restraining 
the  defendant  in  the  terms  of  the  agreement : — 
Held,  that  the  plaintiffs  were  entitled  to  the 
injunction  claimed.  Franklin  Steam  Laundry 
Co.  v.  Anderson  Ch.  Div.,  3  N.  I.  J.  R.  85 

31.  Right  to  sue  on — Action  by  person  not 

named  as  party  to — Beneficial  interest — Cestui  que 
trust — No  refusal  by  covenantee  to  sue.]  A  person 
not  named  as  a  party  to  a  covenant  is  neverthe- 
less entitled  to  maintain  an  action  upon  it  it  he 
takes  a  beneficial  right  under  it  in  the  character 
of  cestui  que  trust,  the  covenantee  standing  to 
him  in  the  relation  of  trustee.  In  such  a  case 
the  plaintiff  is  not  bound,  as  a  condition  pre- 
cedent to  his  right  of  action,  to  show  that  the 
covenantee  has  been  asked,  and  has  refused,  to 
sue.  Leasehold  lands  were  conveyed  by  A.  to 
B.  for  valuable  consideration.  By  the  deed  of 
conveyance,  to  which  A.  and  B.  alone  were 
parties,  B.  covenanted  with  A.,  and  admitted 
that  the  conveyance  was  made  on  the  express 
condition  that  B.  would  pay  to  C,  during  the  life 
of  the  latter,  one-half  of  the  annual  net  profit 
rent  of  the  lands.  An  action  on  this  covenant 
brought  by  C.  alone  was  dismissed  on  the  ground 
that  the  plaintiff  was  not  entitled  to  sue.  On  a 
new  trial  motion  :• — Held,  (1)  that  the  plaintiff 
was  in  the  position  of  cestui  que  trust  under  the 
covenant,  entitled  to  claim  payment  out  of  a 
definitely  ascertained  fund,  and  was  therefore 
entitled  to  maintain  the  action  ;  and  (2)  that  the 
plaintiff  was  not  bound,  as  a  condition  precedent 
to  his  right  of  action,  to  prove  that  A.  had  been 
requested,  and  had  refused,  to  bring  an  action  on 
his  behalf.  Gandy  v.  Oandy  (30  Ch.  D.  57) 
followed.     Kelly  v.  Larkin  arid  Carter 

K.  B.,  [1910]  2  I.  R.  550 

32. Right  to  sue  on—Third  party— Cestui 

que  trust.]  By  deed  made  between  A.  and  B., 
A.  conveyed  and  assigned  his  farm  to  B.,  and  B. 
covenanted  with  A.  that  if  he,  B.,  disturbed  C, 
who  was  in  possession  of  a  part  of  the  said  farm, 
or  ejected  C.  from  same,  he,  B.,  would  pay  C.  the 
sum  of  £300.     B.  ejected  C.  from  the  said  lands 
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but  refused  to  pay  him  the  said  sum  of  £300. 
In  an  action  brought  by  C.  against  B.  to  enforce 
payment  of  said  sum : — Held,  that  the  plaintiff 
was  in  the  position  of  cestui  que  trust  under  the 
contract,  and  was  entitled  to  maintain  the  action 
even  though  he  was  not  a  party  to  the  deed. 
(This  decision  was  upheld  by  the  Divisional 
Court.)     Walsh  v.  WaUh 

Barton,  J.,  1  N.  I.  J.  R.  53 

33.    Schoolmaster — Agreement        with 

manager  —  Salary  —  Voluntary  contributions  — ■ 
"  Local  payments  " — Liability  of  manager.']  In 
an  agreement  between  a  schoolmaster  and  the 
manager  of  a  national  school  a  part  of  the 
salary  was  declared  to  be  a  sum  of  £10,  which 
sum  had  always  previously  to  the  agreement 
been  raised  locally  by  various  voluntary  means, 
and  £5  of  it  had  always  been  paid  direct  to  the 
master  by  one  subscriber,  as  to  which  amount 
the  master  had  admitted  that  he  would  not  have 
looked  to  the  manager  if  this  part  had  not  been 
paid.  The  remaining  £5  had  not  been  paid  for 
some  years,  but  the  master  took  no  action  until 
his  retirement,  when  he  sued  the  manager : — 
Bdd,  that  the  plaintiff  had  no  legal  claim  against 
the  manager  for  the  arrears  under  the  agree- 
ment : — Semble,  in  such  agreements,  apart  from 
special  circumstances,  the  manager  would  be 
liable  for  sums  not  expressed  to  be  otherwise 
payable.     Gilmore  v.  Johnston 

Cir.  Cas.,  Gibson,  J.,  43 1.  L.  T.  R.  153 

34. Second  contract  to  complete  work — 

Failure  of  action  on,  first  contract — No  certificate 
of  engineer — District  council — To  put  down  wells 
and  erect  pumps — Until  copious  supply  of  water 
obtained — Engineer's  certificate — Boring  at  coun- 
cil's expense — Order  to  stop  sinking — Pump  fixed 
— Action  on  contract — Action  dismissed — No 
certificate  of  engineer — Subsequent  offer  to  complete 
contract — Bepudiation — Contract  subsisting — Bes 
judicata.]  The  respondent  contractors  having 
agreed  to  do  all  work  necessary  to  put  down  a 
well  and  erect  a  pump  until  a  copious  supply  of 
water  was  obtained  for  the  appellant  council, 
the  works  to  be  completed  to  the  satisfaction  of 
the  engineer  to  the  council,  and  having  been 
directed  to  stop  boring  by  the  engineer,  put  in  a 
pump  and  brought  an  action  upon  the  contract, 
in  which  they  failed  for  want  of  the  engineer's 
certificate.  They  subsequently  offered  to  do 
what  was  necessary  under  the  contract  to 
complete  the  contract  as  being  at  an  3nd. 
The  respondents  brought  a  second  action  for 
work  and  materials : — Held,  by  the  House  of 
Lords,  affirming  the  decision  of  the  Court  of 
Appeal  in  Ireland,  that  the  first  action  had  not 
put  an  end  to  the  contract,  and,  in  the  circum- 
stances of  the  respondents'  subsequent  offer  and 
the  appellants'  repudiation,  the  respondents 
were  entitled  to  judgment  in  the  second  action. 
Athlone  (No.  2)  Rural  District  Council  v.  A.  0. 
Campbell  tfc  Son  H.  L.,  47  I.  L.  T.  R.  142 

35. Stamp.]     An  agreement  to  take  a 

certain  number  of  the  volumes  of  a  certain 
work  need  not  be  stamped,  and  if  a  defendant 
signs  such  an  agreement  she  will  be  bound  by  it. 
ViHue  &  Co.  V.  O'Neill      Co.  Ct.,  31  I.  L.  T.  140 


Ca^TVLkCT— continued. 

See  Building  Contract. 

Master  and  Servant — Contract. 
Principal  and  Surety— Contract. 
Vendor  and  Purchaser — Contract. 

Action  against  joint  defendants  residing  in 

different  counties — £39  recovered 

2  N.  r.  J.  R.  44 
See  Practice — Costs.    31. 

Action  for  breach  of — Part  performance 

[1900]  2  I.  R.  478 
See  Frauds,  Statute  of.    1. 

Action    of— Costs  [1894]  2  I.  R.  14 

See  Solicitor— Bill  of  Costs.    3. 

Agency — Commission      [1894]  1  I.  R.  94 

See  Principal  and  Agent.    1. 

Agent  of  corporation — Want  of  seal 

[1896]  1  I.  R.  65 
See  Principal  and  Agent.    3. 

Agent — Special  or  general — Ratification 

[1907]  2  I.  R.  462,  474 
See  Principal  and  Agent.    11. 

Apprenticeship  37  I.  L.  T.  R.  99 

See  Apprentice. 

Bailment — Conditions — Knowledge 

1  N.  I.  J.  R.  164 
See  Railway — Passengers'  Luggage.    1. 

. Basis  of — Fidelity  bond 

[1909]  2  I.  R.  700,  712 
See  Guarantee.    2. 

Being  concerned  in — Severable   contract — 

Disqualification  46  I.  L.  T.  R.  59 

See  Local  Government — Disqualification. 
3. 

Breach — Contract  restricting  user  of  land 

— Grant  of  permission  to  aifix  posters 
on  wall — Assignment  of  premises — 
Permission  refused  by  assignee — ^Bight 
of  action  against  assignor 
[1915]  2  I.  R.  213,  448  ;  50  I.  L.  T.  R.  160 
See  Licence.    3. 

Breach  of— Damages         28  I.  L.  T.  R.  39 

See  Damages.    3. 

Breach    of — Sale    of    standing    timber — 

Measure  of  damages      [1899]  1 1.  R.  79 
iSee  Damages.    8. 

Breach  of — Unliquidated  damages   under 

£50 — Remitting  action 

[1895]  2  I.  R.  469  ;  29  I.  L.  T.  297 
-See  Practice — Remitting.    87. 

Breach  within  the  jurisdiction 

[1912]  2  I.  R.  55 
See  Practice — Service.    12. 

Building  [1912]  2  I.  R.  356 

<See  Building  Contract.    4. 

By  sanitary  authority     [1911]  2  I.  R.  130 

See  Public  Health  Acts.    7. 
— ■ —  By  trustees — Exclusion   of   personal  lia- 
bility [1895]  2  I.  R.  337 
See  Trustee — Liabilities. 

By  unlicensed  person  to  carry  on  business 

of  publican  temporarily — Legality 

39  L  L.  T.  R.  73 
See  Licensing  Acts — Transfer.    1. 

Carriage  of  goods — ^Railway  company 

[1895]  2  L  R.  22 
<See  Railway — Carriage  ol  Goods.    3. 
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Carriers — Where  entered  into 

[1894]  2  I.  B.  208,  223 
See  Carrier.    5. 

Claim  against  executor  on  contract  with 

deceased— Mutuality    46  I.  L.  T.  R.  25 
See  Executor — Actions.  27. 

Clause  limiting  liability — Carrier   by  sea 

29  I.  L.  T.  R.  30 
See  Carrier.    4. 

Collateral  with  caretaker's  agreement 

[1912]  2  I.  R.  349 
See  Justices — Jurisdiction  (Petty  Sessions). 
18. 

Company — ^Memorandum     in     lieu     of — 

Filing— Practice  [1901]  1  I.  R.  340 

See  Company — Filing  ol  Contract. 

Company — Promoter — Fully  paid  up  shares 

[1902]  1  I.  R.  349 
See  Company — Shares.    2. 

Completion  by  sureties — New  contract 

[1915]  2  I.  R.  384 
See  Building  Contract.    3. 

Consideration        for — Failure — Sale        by 

sheriff 

[1894]  2  I.  R.  61.  648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.    30. 

Construction  48  I.  L.  T.  127 

See  Railway — Carriage  of  Animals.    3. 
County  coimcil — Disqualification   of   con- 
tractor for  election  [1905]  2. 1.  B.  590  ; 
5  N.  I.  J.  R.  230 
See  Local  Government — Disqualification. 
13. 

. County  council — Repair  of  guard  wall — 

Negligence         [1905]  2  I.  R.  415,  542  ; 
5  N.  I.  J.  R.  179,  280 
See  Negligence.    13. 
. County  council — Resolution  accepting  ten- 
der—Certiorari         [1905]  2  I.  R.  299  ; 
5  N.  I.  J.  R.  95 
See  Practice— Certiorari.    19. 

Engineering  works — Incorporation  of  plans 

and  specifications — Proviso  that  party 
making  tender  should  verify  represen- 
tations made — Whether  a  protection 
against  reckless  misrepresentations 
[1907]  2  I.  R.  27,  82,  537;  41 1.  L.  T.  R.  221 
See  Deceit. 

■ Excl,uding  provisions  of  Land  Acts — Lease 

between  passing  of  Land  Act,  1881,  and 
1st  January,  1883 

[1904]  2  1.  R.  234,  256  ; 
38  I.  L.  T.  R.  61  ;  4  N.  I.  J.  R.  101 
See   Landlord   and    Tenant — Action   lor 
Recovery  of  Land.    38. 

For  benefit  of  third  party — Right  of  action 

[1901]  1  I.  R.  301,  308 
See  Guarantee.    3. 
. Grand  Jury — Repair  of  roads — Periods  in- 
complete— Presentment 
[1895]  2  I.  R.  158,  493  ;  28  I.  L.  T.  R.  149 
See  Local  Government — Roads.    3. 

■ Grazing — Discontinuance  of  proceedings — 

Effect  4  N.  I.  J.  R.  136 
See  Grazing — Letting. 
■  Illegality — Agreement  in  contravention  of 


CONTR  ACT— co»(  m«ei. 

licensing  laws — Illegality  appearing  on 
face — Illegality  not  pleaded — ^Agree- 
ment in  restraint  of  trade — Considera- 
tion-Tied house  [1915]  1 1.  R.  Ill,  130 
See  Licensing  Acts— Transfer.    2. 

Illegality — Agreement    that    director  -of 

company  need  not  account  for  moneys 
received — Right   of   action   by  share- 
holder [1915]  1  I.  R.  237,  249 
See  Company — Action  for  Account. 

Illegality  —  Gaming      and    wagering — 

Principal  and  agent — Money  in  hands 
of  third  party.  Right  to  recover  from 
third  party  1  N.  I.  J.  R.  72 

See  Gaming  and  Wagering.    5. 

.  Illegality — Preferential  payment 

[1902]  2  I.  R.  422 
See  Bankruptcy — Fraudulent  Preference. 
4. 

Illegality — Public   policy — ^Agreement  for 

future  separation 

[1913]  1  I.  R.  154,  422,  428  ; 
47  I.  L.  T.  R.  163 
See  Husband  and  Wife— Separation     1. 

Illegality — Subletting  by  judicial  tenant 

[1897]  2  I.  R.  591  ;  30  I.  L.  T.  R.  102 
See  Land  Law  Acts — Subletting.    7. 

Implied  46  I.  L.  T.  R.  222 

See  National  School  Teacher.    2. 

-  Implied  48  I.  L.  T.  R.  108 

See  Landlord  and  Tenant — Agreement.    4. 

Impossibility  of  performance 

[1913]  1 1.  R.  95 
See  Patent.    4. 

Interpretation  —  Statement  —  No  impor- 

tant information  withheld — ^Non-dis- 
closure of  material  facts  known  to  agent 
of  other  party  prior  to  agency — Dis- 
agreement of  jury — Question  of  law 

[1913]  2  I.  R.  1 
See  Insurance,  Policy  of.    5. 

■  Joinder  with  trover  and  detinue — ^Verdict 

for  £14  5s.  on  one  count — Costs 

17  I.  C.  L.  R.  174 
See  Practice — Costs.    49. 

Made    after    injury — Condition    relieving 

from  injury       [1896]  2  I.  R.  632,  641  ; 
29  I.  L.  T.  R.  47 
See  Railway — Carriage  of  Goods.    11. 

Malicious  interference  with 

[1899]  2  I.  R.  667,  744  ;  [1901]  2  I.  R.  705 
See  Conspiracy.    1. 

Master  and  servant 

See  Master  and  Servant — Contract. 

•  Mistake  in — Rectification  of 

[1908]  1  I.  R.  503 
See  Rectification  of  Contract. 

Municipal  corporation    31  I.  L.  T.  R.  380 

See  Municipal  Corporation — Contracts. 

Of    employment — Weekly    wages — Bonus 

for  full  time  [1906]  2  I.  R.  405 

See  Master  and  Servant — Truck  Acts.    1. 

Over     £20 — Not     under     seal — Extras — 

Architect's  certificate — Executed  con- 
sideration. 5  N.  I.  J.  R.  106 
See  Local  Government — Contract. 
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Penalty  or  liquidated  demand 

[1897]  2  I.  R.  601 
See  Practice — Judgment.    35 

Performance — ^Apreement  out  of  "  first  and 

readiest  of  means  "  to  pay  annuity 

[1896]  1  I.  R.  149,  162 
See  Settlement — Construction.    2. 

Post  bellum — Costs — Execution 

52  I.  L.  T.  R.  149 
See  Practice— Costs.    32. 

Procuring   breach  of — Conspiracy — Trade 

dispute  [1914]  2  I.  R.  285.  329 

See  Trade  Dispute. 

Relation  of  landlord  and  tenant  for  less  than 

a  year— 23   &  24  Vict.  c.  154,  s.  4 

[1912]  2  I.  R.  318 
See  Landlord  and  Tenant — Agreement.    3. 

Rent  in  advance — ^Telephone — ^Disconnect- 

ing [1906]  2 1.  R.  115;  40  I.  L.  T.  R.  35 
See  Landlord  and  Tenant — Rent.    15. 

Rescission — Principal  and  agent 

[1907]  2  I.  R.  212,  227 
See  Principal  and  Agent.    4. 

Restraint  of  trade,'m  [1917]  2  LR.  107, 118 

See.  Restraint  of  Trade:    24  et  seq  ante. 

Sale  of  goods — Arbitration  clause 

[1906]  2  L  R.  545,  570 
See  Arbitration — Agreement  to  Refer.    8. 

•  Sale  of  Goods — Defence  and  counterclaim 

alleging  inferiority       [1897]  2  I  R.  327 
See  Practice — Costs.    18. 

Sale  of  goods — Defence  and  counterclaim 

alleging  inferiority    [1897]  2  I.  R.  314 
See  Solicitor — Bill  of  Costs.    52. 

Solicitor  and  client — Special  remuneration 

[1894]  2  I.  R.  118  ;  28  I.  L.  T.  R.  19 
See  Solicitor— Bill  of  Costs.    105. 

Specific     performance — Improvement     of 

Land    Act  —  Agreement    to    advance 
money  for  improvements 

[1899]  1  I.  R.  142 
See  Specific  Performance.    6. 

Specific  performance — Damages  adequate 

compensation  [1908]  1  1.  R.  232 

See  Specific  Performance.    4. 

Tenant — Purchase — Completion 

[1896]  1  I.  R.  191 
iSee  Land  Purchase  Acts— Sale  by  Land 
Judge.    25. 

Tender  accepted — Withdrawal  before  order 

given  52  I.  L.  T.  R.  65 

See  Poor  Law — Contract. 

Through     booking  [1899]  2  I.  R.  375 

See  Practice — Service.    24. 

■ Uncertainty  46  I.  L.  T.  R.  292 

<See  Specific  Performance.    8. 

Warranty  46  I.  L.  T.  R.  281 

See  Warranty. 

Warranty — Cow — Custom 

40  I.  L.  T.  R.  84 
See  Warranty.    1. 

Whether  made  within  the  jurisdiction — 

Or.  XI.,  r.  1  (/)        [1912]  1 1.  R.  479  ; 
46  I.  L.  T.  R.  171 
See  Practice — Service.    18. 


CONTRACT— cow/jmited!. 

Where  made — Sale  in  marliet — Tolls 

46  r.  L.  T.  R.  132 
See  Market.    2. 

With  board  of  guardians — Disqualification 

of  contractor  [1906]  2  I.  R.  173  ; 

40  I.  L.  T.  R.  47 

iSeeXocal  Government — Disqualification.  4. 

With  county  council — Member  of  council — 

Public  work — Penalty 

[1904]  2  I.  R.  529 ";  38  1.  L.  T.  R.  99 
See  Local  Government — Disqualification. 
10. 

With  partnership  afterwards  converted  into 

limited  company         [1912]  2  I.  R.  163 
See  Contract.    20. 

CONTRACT  OF  SERVICE. 

45  I.  L.  T.  R.  260 

See  Workmen's  Compensation.    56. 

Employee  of  board  of  guardians  appointed 

subject  to  approval  of  Local  Govern- 
ment Board  [1914]  2  I.  R.  233  ; 
4«  I.  L.  T.  R.  110 
See  Workmen's  Compensation.    58. 

Expert  well-sinker  [1917]  2  I.  R.  442 

See  Workmen's  Compensation.    59. 

Labourers   employed  in  repair  of  road — 

Liability  of  county  council  for  contribu- 
tions under  National  Insurance  Act, 
1911  [1914]  2  I.  R.  110, 120,  note 

See  National  Insurance.    3,  4. 

■ National  Insurance  Act — Pilot  appointed 

by  port  authority      [1915]  2  I.  R.  283 
See  National  Insurance.    1. 

Officers  of  Poor  Law  Union 

[1913]  1  I.  R.  244  ;  47  I.  L.  T.  R.  28 
See  National  Insurance.    10. 

Owner  and  master  of  ship — Crew 

[1913]  2  I.  R.  385  ;  47  I.  L.  T.  R.  155 
See  Workmen's  Compensation.    57. 

Pupil  teachers  and  monitors 

[1913]  1 1.  R.  219  ;  47  I.  L.  T.  R.  107 
See  National  Insurance.    11. 

School  attendance  inspector  appointed  by 

school  attendance  committee 

[1915]  2  I.  R.  262 
See  National  Insurance.    2. 

47  I.  L.  T.  R.  55  ;  47  I.  L.  T.  R.  41 

See  Workmen's  Compensation.    61,  62. 

CONTRACTING  OUT. 

jSce  Land  Law  Acts — Contracting  Out. 

CONTRACTOR. 

49  I.  L.  T.  R.  IT 

See  Local  Government — Roads.    21. 

Breaking  stones — Payment  by  results 

46  I.  L.  T.  R.  69  ;  49  I.  L.  T.  R.  1 
See  Workmen's  Compensation.    63. 

Independent  47  I.  L.  T.  R.  263 

See  Workmen's  Compensation.    109. 

Repair  of  roads — Trustee  for  third  party — 

Fraud  1  N.  I.  J.  R.  171 

See  Local  Government — Roads.    39. 
— ■ —  Roads 

See  Local  Government — Roads. 


{  311  ) 


DIGEST  OF  OASES. 


(  312) 


CONTRARY    INTENTION— Ckidicil— Republica- 
tion of  will  ri895]  1  I.  R.  346 
/Sec  Will — Republication.    1. 

CONTRIBUTION. 

1. Verbal  agreement  collateral  to  mar- 
riage settlement — Indemnity — Personal  liability 
or  paramount  charge — 'Covenant  for  "  proper 
vesting "  and  covenant  for  further  assurance^] 
James  D.,  senior,  the  registered  owner  of  lands 
which  he  had  mortgaged  for  £500,  settled  one- 
half  of  the  lands  by  marriage  settlement  on  his 
son  John  D.  and  son's  wife,  Annie  D.  The 
settlement  contained  a  covenant  that  James  D., 
senior,  would  do  all  acts  for  the  "  proper 
vesting  "  of  the  moiety  in  John  D.  James  D., 
senior,  subsequently  made  a  conveyance  of  the 
remaining  half  to  another  son,  James  D.,  junior, 
but  the  sale  was  not  in  fact  completed.  James 
D.,  senior,  became  bankrupt,  and  his  estate 
became  vested  in  plaintiff  as  official  assignee. 
The  lands  comprised  in  the  void  transaction 
with  James  D.,  junior,  were  sold  by  order  of  the 
Court,  and  the  full  mortgage  debt  paid  out  of 
the  proceeds.  Plaintiff  now  sought  a  contribu- 
tion of  one-half  the  debt  from  defendant  Annie 
D.,  the  wife  and  assignee  of  John  D.,  alleging 
an  oral  agreement  between  James  D.,  senior, 
and  John  D.  collateral  to  the  marriage  settle- 
ment : — Held,  that  in  the  circumstances  there 
was  no  liability  to  contribute.  In  re  Darby's 
Estate,  [1907]  2  Ch.  465,  and  Ker  v.  Ker,  ([1869] 
I.  R.  4  Eq.  15)  apphed.  Hollinshead  v.  Devane 
Barton,  J.,  49  I.  L.  T.  R.  87 

2.  Principle  of — Landlord  and  tenant — 

Action  for  recovery  of  land  for  non-payment  of 
rent — Salvage  payment  by  sub-tenant.]  Lands, 
held  for  ever  subject  to  a  fee-farm  rent,  were  sold 
in  lots  in  the  Landed  Estates  Court.  Six  lots 
were  made  primarily  liable  to  the  head  rent  in 
certain  proportions,  and  were  bound  to  indemnify 
the  remaining  lots  accordingly.  Many  years 
afterwards  the  head  rent  fell  into  arrear,  owing  to 
the  default  of  the  owners  of  some  of  the  in- 
demnifying lots  to  pay  their  proportion,  and  an 
ejectment  for  non-payment  of  rent  was  brought 
by  the  head  landlord.  The  plaintiff,  who  was  a 
sub-tenant  of  part  of  one  of  the  indemnified 
lots,  paid  the  rent  and  costs  in  order  to  save  the 
lands  from  eviction,  and  claimed  contribution 
from  the  owners  of  the  several  lots  : — Held,  that 
the  plaintiff  was  entitled  to  contribution  on  the 
principle  of  salvage,  and  that  the  owners  of  the 
lots  should  contribute  according  to  the  value 
of  the  lots  at  the  date  when  the  salvage  payment 
was  made.     Allison  v.  Jenkins 

M.  R.,  [1904]  1  I.  R.  341 
See  Principal  and  Surety — Contribution 

—^  Apportionment  of  47  I.  L.  T.  R.  295 

See  Workmen's  Compensation.    111. 

' 'Between  urban  district  council  and  county 

council 
See  Local  Government — Contribution. 
Co-contractors  ■ —  Payment    of    statute- 
barred  debt  [1897]  2  I.  R.  6,  20  ; 
30  I.  L.  T.  R.  7,  9 
See    Limitations,    Statute    of— Personal 
Action.    11. 


CONTRIBUTION— comtifiacrf. 

Costs— Co-defendants     [1903]  2  I.  R.  454  ; 

37  I.  L.  T.  R.  97  ;  3  N.  L  J.  R.  249 
See  Practice— Costs.    16. 

Judgment  against  two  defendants — Pay- 

ment by  one — Death  of  the  other — 

Insurance  policy  payable  on  his  death 

[1903]    1  I.  R.  89 

See  Practice — Continuing  Proceedings.    3. 

Mortgage — Marshalling — Subsequent  mort- 

gagee without  notice   [1913]  1  I.  R.  337 
See  Mortgage  (General).    15. 

Repair  of  sea-wall — Covenant  running  with 

land  [1909]  2  I.  R.  58  ; 

43  I.  L.  T.  R.  255 
See  Landlord  and  Tenant — Lease.    29. 

Settled  and  unsettled  lands — Representa- 

tion that  settled  lands  are  unencum- 
bered— Mortgage — Purchaser  for  value 
of  unsettled  lands        [1906]  1  I.  R.  305 

See  Marshalling.    2. 

• To  fee -farm  rent — Liability  of  indemnified 

lands  to  [1917]  1  I.  R.  156 

See  Renewable  Leasehold  Conversion  Act. 
8. 

CONTRIBUTORIES— Defaulting  Irish,  in  Eng- 
lish winding-up  [1913]  1 1.  R.  502 
See  Company — Winding-up.    3. 

CONTRIBUTORY — Shareholder  in   company — 
Petition  for  arrangements — Calls 

[1900]  1 1.  R.  250 
See  Company — Winding-up.    4. 

CONTRIBUTORY  NEGLIGENCE. 

2  N.  L  J.  R.  52 

See  Negligence.    51. 

Joint  negligence  of  plaintiff  and  defendant 

[1916]  2  I.  R.  472, 476 
See  Negligenea.    12. 

Material  issue  where  injury  to  third  party 

is  caused  by  joint  negligence  of  others 
[1907]  2  I.  R.  437, 448 
See  Negligence,    i  5. 

Particulars  [1906]  2  I.  R.  120  ; 

40  I.  L.  T.  R.  12 
See  Practice — Particulars.    7. 

Particulars  [1909]  2  I.  R.  181  ; 

43  I.  L.  T.  R.  8 
iSee  Practice — Particulars.    8. 
-^  Particulars  1  N.  I.  J.  R.  208,  233 

See  Practice — Particulars.    5. 

CONTRIBUTORY  PLACE. 

Public  Health  Acts — Special  expenses 

[1915]  2  I.  R.  55 
See  Public  Health  Acts.    41. 

Sealed    order — Expenses    incurred — Water 

supply — Sewage  works 
[1905]  2  I.  R.  324,  342;  [1906]  2  I.  R.  206 
See  Local  Government — Contribution.    4. 

Water  supply         [1904]  2  I.  R.  270,  283  ; 

38  I.  L.  T.  R.  33  ;  4  N.  I.  J.  R.  62 
See  Local  Government — Contribution.    3- 

CONTROL— Right  of  47  I.  L.  T.  R.  198 

iSee  Parliament — Franchise.    78. 
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CONVENIENCE— Balance  o£     48  I.  L.  T.  R.  178 
See  Practice — Service.    34. 

CONVENT. 

Chapel — Masses  to  be  ofiered  up  in 

[1902]  1 1.  R.  342  ;  36  I.  L.  T.  R.  103  ; 

2  N.  I.  J.  R.  214 

-See  Charity— Gilt  to.    18. 

— — ■  Devise  to  superioress  at  death  of  tenant - 

for-life  [1897]  1 1.  R.  469 

See  Vendor  and  Purchaser— Title,    i. 

Nuns— Franchise  [1900]  2  I.  R.  455 

iSee  Local  Government — ^Franchise.    1. 

CONVERSION. 

1. Absolute  order  for  sale — Unsold  real 

estate — Land  Judge.]  An  absolute  order  for 
the  sale  of  real  estate  made  by  the  Land  Judge  on 
the  petition  of  an  incumbrancer  operates  as  a 
conversion  of  so  much  only  of  the  lands  as  is 
required  to  be  sold  for  the  discharge  of  incum- 
brances. The  remainder  of  the  real  estate  if 
unsold  remains  and  devolves  as  real  estate. 
Stinson's  Estate  ([1910]  1  I.  E.)  distinguished. 
Sheane  v.  Fetherstonhaugh 
Ross,  J.,  [1914]  1 1.  R.  268;  48  I.  L.  T.  R.  183 

2. Land  Purchase  Acts — Agreement  for 

sale  in  the  prescribed  form — Absence  of  time 
limit — Bule  against  perpetuities.]  The  fact  that, 
in  an  agreement  for  sale  under  the  Irish  Land 
Act,  1903,  in  the  prescribed  form,  there  is  no 
limit  of  time  fixed  within  which  the  conditions 
on  which  the  carrjong  out  of  the  agreement 
depends  are  to  be  performed,  does  not  render 
the  agreement  void  as  violating  the  rule  against 
perpetuities.  Where  an  agreement  for  the  sale 
of  an  estate  to  the  occupying  tenants  direct, 
under  the  Irish  Land  Act,  1903,  had  been 
entered  into  by  two  co-owners  entitled  as 
tenants  in  common,  one  of  whom  died  before  the 
agreement,  which  was  subsequently  carried  out, 
had  been  sanctioned  by  the  Estates  Commis- 
sioners : — Held,  that  the  moiety  of  the  deceased 
co-owner  had  been  converted  into  personalty  at 
the  date  of  her  death.  In  re  Doyle's  Estate 
VPylie,  J.,  [1907]  1 1.  R.  204  ;  41  L  L.  T.  R.  47 

3. Land    Purcliase    Acts — Irish    Land 

Act,  1903,  ».  16  (1) ;  s.  24  (1)— Order  attaching 
claims  to  purchase-money — Superior  interest — 
Conversion.}  The  purchase-money  of  an  estate 
sold  under  the  Land  Purchase  Acts  was  paid 
into  the  Bank  of  Ireland,  and  an  order  made 
attaching  claims  thereto ;  this  operates  as  a 
conversion  into  personalty  of  a  fee-simple  head 
rent  payable  out  of  the  lands.  Frewen  v. 
Frewen  (L.  E.  10  Ch.  610)  applied.  Eynd's 
Estate 

[1916]  1  I.  R.  230  ;  L.  C,  51  I.  L.  T.  R.  15 

4. Land  Purchase  Acts— SoZe  by  absolute 

owner — Will  made  after  date  of  'purchase  agree- 
ment containing  specific  devise — Construction — 
Conditional  contract — Besiduary  legatee  entitled 
'  to  proceeds  of  sale — Incidence  of  incumbrances.] 
On  the  sale  of  a  small  part  of  the  Glynwood 
Estate  under  the  provisions  of  the  Irish  Land 
Act,  1903,  the  vendor  was  absolute  owner  in  fee- 
simple,  and  by  his  will,  made  subsequent  to  the 


CONVERSION— comiimaed. 
lodgment  of  the  purchase  agreement,  he  devised 
"  the  Glynwood  Estate  "  to  his  son,  and  ap- 
pointed his  wife  residuary  legatee.  The  vendor 
died  before  the  advance  applied  for  had  been 
sanctioned  On  a  question  being  raised  as  to 
whether  conversion  had  taken  place  in  favour 
of  the  residuary  legatee,  on  the  ground  that 
the  lands  sold  having  been  specifically  devised 
by  a  will  made  after  the  purchase  agreement, 
and  such  purchase  agreement  being  a  conditional 
contract,  the  case  fell  within  the  rule  laid  down 
in  Drant  v.  Vause  and  Emuss  v.  Smith,  and 
therefore  the  devisee  took  all  the  interest, 
whatever  it  might  be,  of  the  testator  in  the 
lands  and  purchase-moneys  : — Ueld,  that,  on 
the  language  of  the  will,  the  devise  not  being  in 
fact  specific  and  the  intention  being  clear,  the 
property  had  been  converted  as  from  the  life- 
time of  the  testator,  and  the  residuary  legatee 
was  entitled  to  the  purchase-money  and  bonus 
subject  to  the  payment  only  of  a  rateable  part 
of  the  amount  due  on  foot  of  certain  charges 
common  to  the  lands  sold  and  other  lands. 
Settled  Land  Acts  and  Longworth 

M.  R.,  43  I.  L.  T.  R.  33 

5. Land  Purchase  Acts — Sale  to  tenant— r 

Joint  application  by  landlord  and  tenant  for 
advance  by  Land  Commission  of  purchase- 
money — Death  of  landlord — Subsequent  sanction 
of  advance — Land  Law  (Ireland)  Act,  1881 
(44  &  45  Vict.,  c.  49),  s.  24^-Purchase  of  Land 
{Ireland)  Act,  1885  (48  &  49  Vict,  c.  73), 
ss.  2,  3 — Land  Purchase  Rules  (October,  1885), 
Form  No.  1.]  By  document  in  Form  No.  1, 
Land  .Purchase  Eules  (October,  1885),  an  owner 
in  fee  of  land  offered  to  sell  the  same  to  the 
tenant  thereof  for  a  definite  sum,  which  was  to 
be  paid  by  an  advance  from  the  Land  Commis- 
sion of  that  amount  under  the  Purchase  of  Land 
(Ireland)  Act,  1885  (48  &  49  Vict.,  c.  73),  one- 
fifth  of  the  advance  to  be  retained  as  a  guarantee 
deposit  under  the  Act ;  and  by  the  same  docu- 
ment the  tenant  accepted  the  offer,  and  agreed 
to  purchase  the  holding  for  the  said  sum,  and 
requested  the  Land  Commission  to  advance  thp 
same,  and  agreed  that  the  sale  should  be  carried 
out  by  conveyance.  This  document  was  signed 
by  the  landlord's  agent  and  by  the  tenant,  and 
was  lodged  with  the  Land  Commission ;  soon 
afterwards  the  owner  died,  having  by  will, 
made  some  years  previously,  devised  the  lands 
to  his  wife  for  life,  with  remainder  to  his  two 
sons,  and  appointed  one  of  the  sous  residuary 
legatee.  After  the  owner's  death  the  Land 
Commission  sanctioned  the  advance.  The  sale 
was  carried  out  by  a  conveyance  from  the  widow 
and  sons  (conveying  as  "  beneficial  owners  "), 
which  recited  the  devise,  and  not  the  residuary 
bequest,  and  that  the  purchaser  held  as  tenant 
to  them.  The  Land  Commission  for  several 
years,  with  the  concurrence  of  the  residuary 
legatee,  and  sometimes  on  his  application, 
dealt  with  the  sale  moneys  and  guarantee 
deposit  on  the  basis  that  the  devisees  were  en- 
titled thereto.  The  son  who  was  not  the 
residuary  legatee  had  died  Intestate,  leaving  a 


(  315  ) 


DIGEST  OF   CASES. 


(  316  ) 


CONVERSION — continued. 
widow  and  several  infant  children,  and  limited 
letters  of  administration  to  his  estate  had  been 
granted  to  the  residuary  legatee  before  the  dis- 
tribution of  the  sale  moneys  : — Held,  by  Mere- 
dith, J.,  that  there  was  no  binding  contract  for 
sale  at  the  death  of  the  testator  capable  of  being 
specifically  enforced ;  that  the  document 
(Form  No.  1)  was  a  joint  application  by  the 
landlord  and  the  tenant  for  an  advance  to 
enable  them  to  enter  into  a  contract  for  sale  ; 
that  this  application  was  to  be  regarded  not  as 
an  application  to  a  Court,  but  as  an  application 
to  the  Land  Commission  endowed  with,  and 
exercising,  the  powers  formerly  exercised  by  the 
Board  of  Works,  and  the  landlord  as  offering 
by  that  document  to  become  surety  for  the 
tenant  to  the  extent  of  the  guarantee  deposit ; 
that  in  one  sense  it  was  a  conditional  contract, 
but  that  the  condition  was  that  the  advance 
was  to  be  made  upon  the  joint  application  of  a 
living  landlord  and  a  living  tenant,  and  that 
when  the  testator  died  the  conditional  contract 
died  with  him,  the  condition  became  impossible 
of  fulfilment,  and  the  Land  Commission  had  no 
jurisdiction  to  accept  the  offer,  or  make  an  order 
on  the  joint  application,  or  continue  the  pro- 
ceedings ;  that  on  the  facts  the  devisees  had  not 
adopted  the  contract  of  the  testator  with  the 
object  of  carrying  out  that  contract,  and  that 
contract  alone  ;  that  the  parties  did  not  intend 
to  set  up  the  contract  of  the  testator  in  such  a 
way  as  to  effect  a  conversion  as  between  the 
real  and  personal  representatives  relating  back 
to  the  testator's  lifetime,  but  that  devisees  find- 
ing that  the  Land  Commission  were  willing  to 
advance  the  money,  entered  into  a  contract 
with  the  tenant,  and  conveyed  to  him,  giving 
him  the  same  terms  as  the  testator  was  willing 
to  give ;  and,  held,  that  there  was  no  con- 
version : — Held,  by  the  Court  of  Appeal  (Fitz- 
Gibbon  and  Walker,  L.JJ.  ;  Holmes,  L.J., 
dissentiente),  that  the  residuary  legatee  having 
for  several  years  dealt  with  the  matter  on  the 
basis  that  the  lands  had  passed  as  land  to  the 
devisees,  and  having  carried  the  sale  out  on  this 
assumption,  could  not  be  allowed  to  contend 
that  the  lands  had  been  converted  in  his  father's 
lifetime,  so  as  to  capture  the  purchase-money 
as  personalty  under  the  residuary  gift  as  against 
the  children  and  widow  of  his  deceased  brother, 
whose  interests,  as  his  brother's  limited  ad- 
ministrator, he  was  bound  to  protect.  Per 
Holmes,  L.J.  The  application  for  an  advance 
in  the  prescribed  form  when  sanctioned  effected 
a  conversion  of  the  lands.  In  re  Sherlock's 
Estate    Land  Com.,  App.  [1899]  2  I.  R.  561,  591 

6. Order  fixing  fair  Tent— Effect  of— 

Land  held  under  perpetuity  grant — Sale  by  heir- 
at-law — Requisition  requiring  concurrence  of  per- 
sonal representative.']  A  grantee  of  land  held 
under  a  perpetuity  grant  got  a  fair  rent  fixed 
under  the  Redemption  of  Rent  (Ireland)  Act, 
1891,  and  died  intestate.  His  nephew,  who  was 
his  heir-at-law  and  also  his  personal  represen- 
tative, entered  into  an  agreement  to  sell  the  lands 
to  a  purchaser,  who  required  that  the  vendor 
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should  concur  or  convey  as  personal  represen- 
tative. The  vendor  refused  to  comply  with 
the  requisition,  and  insisted  upon  his  right  to  sell 
the  lands  as  heir-at-law : — Held,  the  vendor 
could  not  make  good  title  to  the  purchaser 
without  the  concurrence  of  or  a  conveyance  from 
the  personal  representative  of  the  deceased. 
Temple  v.  Lyons     Barton,  J.,  4S  I.  L.  T.  R.  254 

7.  Real    estate — Sale  for    discharge   of 

incumbrances — Surplus  proceeds — Realty  or  per- 
sonalty,'] An  order  of  the  Court,  rightfiUly  made 
for  the  sale  of  real  estate  during  the  life  of  the 
owner,  operates  as  a  conversion  from  the  date 
of  the  order,  so  that  the  proceeds  are  personalty ; 
and  after  the  death  of  the  owner  intestate,  there 
is  no  equity  for  reconversion  as  between  his  heir- 
at-law  and  next-of-kin.  In  re  Stinson's  fJstate, 
M'Munn,  Petitioner 

Ross,  J.,  App.,  [1910]  1  I.  R.  13,  18 

8. Will — Construction — "  Securities  and 

moneys  invested  " — Land  Purchase  Acts — Sale  to 
tenant — Death  of  landlord — Subsequent  sanction 
of  contract  for  sale.]  By  his  will  a  testator 
devised  three  species  of  property  under  the 
following  descriptions : — (1)  "  All  my  real  and 
freehold  estates  over  which  I  shall  have  a  dis- 
posing power  at  the  time  of  my  death  whatsoever 
or  wheresoever  "  ;  (2)  "  all  my  leasehold  estates 
held  for  any  term  of  years,  and  all  my  stocks, 
funds,  securities,  and  moneys  invested  and 
yielding  income  "  ;  and  (3)  "  all  the  residue  of 
my  personal  estate  and  effects  whatsoever  and 
wheresoever."  Testator  was  the  absolute  owner 
of  certain  interests  in  land  in  respect  of  which 
an  originating  application  for  sale  under  the 
Land  Purchase  Acts  had  been  lodged  with  the 
Land  Commission,  together  with  agreements  for 
purchase  in  January,  1905.  He  died  in  August. 
1905.  After  his  death  the  sale  was  sanctioned 
and  carried  out,  and  the  purchase-money  was 
paid  to  his  executors  : — Held,  that  the  proceeds 
of  sale  in  the  hands  of  the  executors  were  not 
included  in  the  bequest  of  "  securities  and 
moneys  invested  and  yielding  income  "  ;  and 
that  same,  being  proceeds  of  land  duly  converted 
into  money  prior  to  testator's  death,  did  not 
pass  under  the  devise  of  his  "  real  and  freehold 
estate,"  but  fell  into  the  residue,  and  passed 
to  his  residuary  legatee.    Jones  v.  Bailey 

Barton,  J.,  [1910]  1 1.  R.  110 

9. Will — Construction —  Tenant-for-life 

and  remainderman — Wasting  property.]  A  testa- 
trix, after  certain  specific  legacies,  left  the  rest 
and  remai^der  of  her  property  of  every  kind, 
both  real  and  personal  (which  included  lease- 
holds), to  her  trustees,  upon  trust  to  pay  A.  an 
annuity  of  £250,  and  directed  the  remainder  of 
the  income  to  be  derived  from  her  said  property, 
or  the  investments  representing  the  same,  to  be 
paid  to  her  husband  during  his  lite,  and  after  his 
decease  to  B.,  C.  and  D.  in  certain  shares.  She 
directed  that  in  the  event  of  A.  djring  without 
issue,  the  incomes  so  provided  for  should  be 
increased  by  the  amount  of  his  annuity ;  but 
that,  if  A.  died  leaving  issue,  the  said  annuity 
should  be  paid  for  the  benefit  of  his  child  or 
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children,  until  he  or  they  attained  the  age  of 
twenty-one  years,  when,  out  of  all  her  said  pro- 
perty, a  sum  of  £4,000  was  to  be  raised,  and  dis- 
tributed as  directed  in  the  said  wUl.  Subject 
thereto,  the  testatrix  gave  all  her  property  to 
B..  C,.  and  D.,  in  certain  shares : — Held,  that 
there  was  no  sufficient  indication  of  intention  on 
the  part  of  the  testatrix  that  the  property  should 
be  enjoyed  in  specie,  to  exclude  the  application 
of  the  rule  of  law  laid  down  in  Howe  v.  Lord 
Dartmouth  (7  Ves.  137),  and  that  the  property 
should  be  converted  for  the  benefit  of  those 
entitled  to  remainder.  In  re  Harris,  deceased  ; 
Lyons  v.  Harris  App.,  [1907]  1  I.  R.  32  ; 

40  I.  L.  T.  R.  38  ;    41    I.  L.  T.  R.  18 

[19131 1  I.  R.  522;  48  I.  L.  T.  R.  10 

See  Land  Purchase  Acts— Conversion.    3. 

Agreement  for  sale  under  Land  Purchase 

Acts 

[1913]  1 1.  R.  130, 137,  292,  299, 522  ; 

47  I.  L.  T.  R.  241 

See  Land  Purchase  Acts — Advance,  1,  and 

Land  Purchase  Acts — Conversion.    1,  2. 

Devise  of  fee-farm  rents — Agreement  to 

redeem  46  I.  L.  T.  R.  96 

See  Will— Conversion.    2. 

Devise     of     fee-farm    rents — Subsequent 

agreement  to  fix  redemption  price — 
Laud  Purchase  Acts       46  I.  L.  T.  R.  4 
See  Will — Conversion.    1. 

Election— Evidence  of         [1912]  1  I.  R.  62 

See  Election.    1. 

Illegalorder  of  magistrates  [1908]  2 1.  R.  69 

See  Justices — Jurisdiction  (Petty  Sessions). 
109. 

Insurance  company — Director  surrendering 

life  policy  on  terms  surrender  value 
should  be  invested  in  shares  of  company 
—Trustee  Act,  1888,  s.  8  (I) 

[1913]  1 1.  R.  352 
See  Company — Winding-up.    10. 

Land    Purchase    Acts — Order    attaching 

claims  [1916]  1  I.  R.  230 

See  Land  Purchase  Acts— Superior  Interest. 
59. 

Of  lunatic's  estate  3  N.  I.  J.  R.  117 

See  Renewable  Leasehold  Conversion  Act.  1. 

Order  for  sale  in  Land  Judges'  Court 

33 1.  L.  T.  R.  21 
See  Land  Judges'  Court — Order  for  Sale. 

Power  or  trust  for  sale  or  real  estate 

[1900]  1  I.  R.  200 
See  Settlement— Construction.    5. 

Real  estate — Foreign  domioil — Will — ^Pro- 

bate [1901]  2  I.  R.  232  ; 

35  I.  L.  T.  R.  68 
See  Domicil.    2. 

Real  estate — Will  disposing  of  —  Subse- 

quent sale  under  Land  Purchase  Acts. 
45  I.  L.  T.  R.  257 
See  Land  Purchase  Acts — ^Advance.    1. 

Re -conversion — Election  to  take  in  specie 

45  I.  L.  T.  R.  261 
See  Will— Conversion.    3. 


CONVERSION— CO  Kjimted. 

— • —  Redemption  of  Rent  Act — Land  Purchase 
Acts — Judgment  creditors 

29  I.  L.  T.  R.  12 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    9. 

Sale  under  Land  Purchase  Acts — Registra- 

tion of  title— Effect  of  [1910]  1  I.  R.  23 
See  Land  Registry.    52. 

Will— Settlement  [1897]  1  I.  R.  580 

See  Will — Conversion.    4. 

CONVEYANCE. 

See  Land  Judges'  Court — Conveyance. 

By  person  appointed  on  behalf  of  person  of 

unsound    mind  [1918]  1  I.  R.  453 

See.  Practice — Sale  by  the  Court.    3. 

Compulsory  purchase — Interest 

[1895]  1  I.  R.  169  ;  29  I.  L.  T.  R.  54 
See  Lands  Clauses  Acts— Compensation.  6. 

Costs  of  —  Compulsory  purchase  — Regis- 

tration of  vendor's  title 

[1895]  1  I.  R.  297  ;  29  I.  L.  T.  R.  53 
See  Land  Registry.    50. 

Draft  and  engrossment — Comparison 

[1906]  1  I.  R.  478 
See  SoUcitor— Bill  of  Costs.    148. 

Escrow — Specific  performance — Purchase- 

money — Order  enforcing  payment 

[1895]  1 1.  R.  508 
See  Specific  Performance.    10. 

For     charitable     purposes  —  Donation  — 

Registration  [1901]  1  I.  R.  81 

See   Charity — Charitable    Donations   and 
Bequests  Act.    5. 

Order   for   sale  —  Refusal  to   execute  — 

Appointment  of  person  to  convey 

[1902]  1  i.  R.  99 
See  Practice— Sale  by  Court.    1. 

On  sale— Duty  [1905]  2  I.  R.  69  ; 

38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 
— —  Public-house — Tied  licence 

[1903]  1  I.  R.  350 
See  Public-house. 

Release    from    rentcharge — Costs — Solici- 

tors Remuneration  Act  [1901]  1 1.  R.105 
See  Solicitor- Bill  of  Costs.    161. 

Voluntary — Fraudulent — Onus  of  proof 

[1913]  1 1.  R.  512 
See  Voluntary  Conveyance.    1. 

Words  of  limitation — Interpretation  clause 

— Estate  in  fee-simple — Conveyancing 
Act  [1906]  1  I.  R.  607 

See  Deed — Construction.    5. 

CONVICTION. 

Fine  and  costs,  in  default  imprisonment.^ 
Omission  of  direction  in  alternative  as  to  whether 
or  not  hard  labour  was  imposed — Omission  of 
the  words  "  unless  such  fine  and  costs  be  sooner 
paid  " — Omission  caused  by  statement  of  defen- 
dant [1907]  2  I.  R.  763  ;  43  I.  L.  T.  R.  262 

Alternative  statement  of  offence 

[1907]  2  I.  R.  386  ;  40  I.  L.  T.  R.  197 
See  Justices — Jurisdiction  (Petty  Sessions). 
30. 
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COTHVICTWH— continued. 

Appeal — Sentence  of  detention  in  reforma- 

tory school  [1917]  2  I.  R.  45  ; 

50  I.  L.  T.  R.  210 
See  Reformatory  School. 

-  Continuing  offence  [1894]  2  I.  R.  527 

See  Justices — Jurisdiction  (Petty  Sessions). 
26. 

Continuous  offence  46  I.  L.  T.  R.  170 

)See  Children's  Act,  1908.    1. 

Entry  in  order-book — Anxendment 

[1905]  2  I.  R.  309  ;  39  I.  L.  T.  R.  25 
See  Justices — Jurisdiction  (Petty  Sessions). 
31. 

Erroneous  certificate  of  Petty  Sessions  order 

—Appeal— Affirmance    [1904]  2  I.  R.  64 
See  Justices — Quarter  Sessions.    10. 

Indorsement  on  licence     [1917]  2  I.  R.  437 

See  Licensing  Acts — Offences.    30. 

Indorsement  on  licence — Sale  of  intoxicat- 

ing liquor  to  a  child 
[1904]  2 1.  R.  587  ;  37  I.  L.  T.  R.  120 
See  Licensing  Act — Offences.    26. 

Justices — ^Defective— 40   &  41  Vict.,  c.  56, 

s.  76 — Defendant  not  misled — Amend- 
ment—CertioroH  [1912]  2  I.  R.  64 
See  Water.    1. 

Justices — Imprisonment  in  default  of  pay- 

ment of  penalty — Necessity  of  using 
words  "  unless  penalty  and  costs  sooner 
paid  "  [1914]  2  I.  R.  103 

See  Justices — Jurisdiction  (Petty  Sessions). 
60. 

Justices — ^Incorporating   complaint    as   in 

summons — Negativing  exception — Cer- 
tiorari [1912]  2  I.  R.  1 

See  Local  Government — ^Disqualification. 
14. 

Justices — Incorporating    complaint    as   m 

summons — Eefusal  of  party  aggrieved  to 
prosecute — Certiorari    [1912]  2  I.  R.  64 
See  Justices — Jurisdiction  (Petty  Sessions). 
72. 

Justices — Omission   in   summons — Defen- 

dant not  prejudiced — Defect  cured  by 
40  &  41  Vict.;,  c.  66,  s.  16— Certiorari 
refused  [1914]  2  I.  R.  178, 181,  note; 
4S  I.  L.  T.  R.  5 
See  Justices — Jurisdiction  (Petty  Sessions). 
16. 

Justices — Several  offences  charged  in  sum- 

mons— One  conviction 

[1914]  2  I.  R.  150  ;  48  I.  L.  T.  R.  6 
See  Justices — Jurisdiction  (Petty  Sessions). 
116. 

Negativing  exception        [1907]  2  I.  R.  5  ; 

40  I.  L.  T.  R.  163 
See  Justices — Jurisdiction  (Petty  Sessions). 
57. 

Order   of  quarter   sessions  —  Reversal   of 

dismiss  on  merits     [1906]  2  I.  R.  164  • 
39  I.  L.  T.  R.  225 
See  Justices— Quarter  Sessions.    9. 

Penalty  including  costs — Small  Penalties 

,    Act,  1873  [1907]  2  I.  R.  13,  18 

See  Justices— Jurisdiction  (Petty  Sessions). 
36. 


CONVICTION— cowJmaerf. 

•  Power  to  draw  up  formal  conviction  after 

committal  46  I.  L.  T.  R.  192 

See  Justices — Jurisdiction  (Petty  Sessions). 
76. 
— ■ — •  Quarter  sessions — Reversal  upon  erroneous 
ground  —  Complaint  —  Assault     with 
matter  of  aggravation 

[1905]  2  I.  R.  510 
See  Justices — Jurisdiction  (Petty  Sessions). 
12. 
Recordedonlicence — Sale — Omission  to  dis- 
close [1898]1I.R.291;  [1902]1LR.73: 
35  I.  L.  T.  R.  249  ;  2  N.  I.  J.  R.  38 
See  Vendor  and  Purchaser — Rescission.    2. 

Sale  of  poisons  by  unqualified  persons — 

Pharmacy  Acts,  1875,  1890 

[1894]  2  I.  R.  8  ;  28  I.  L.  T.  196 
See  Pharmacy  Acts.    5. 

Small  Penalties  Act,  1873 — Penalty 

[1895]  2  I.  R.  577 
See  Justices — Jurisdiction  (Petty  Sessions). 
35. 

Summary  —  General    conviction  — "  Buy, 

detain,  or  receive  ' '  military  property — 
One  offence  or  several — Fine  exceeding 
£5 — Imprisonment  ordered  in  default 
of  pa3nnent  without  first  ordering  dis- 
tress— Necessity  of  showing  on  face  of 
order  grounds  justifying  distress  being 
dispensed  with  [1915]  2  I.  R.  162 

See  Justices — Jurisdiction  (Petty  Sessions). 
122. 

Summary — ^Member  of  board  of  guardians 

acting  when  disqualified — ^Disqualifica- 
tion consisting  of  previous  conviction 
within  seven  years  for  so  acting 

[1915]  2  I.  R.  4 
jSee  Local  Government — -Disqualification.  5. 

Summary — Quashed  on  ceriiorori — ^Accused 

agatin  charged  with  same  offence 

[1915]  2  I.  R.  169 
See  Justices — Jurisdiction  (Petty  Sessions). 
38. 

Two  convictions  for  same  transaction — 

Selling  a,nd  keeping  open  for  sale  during 
prohibited  hours         [1907]  2  I.  R.  564 
See  Licensing  Acts — Offences.    18. 

CO-OPERATIVE  DAIRY  SOCIETY— Husbandry 
[1917]  2  I.  R.  594 
See  Revenue— Excess  Profits  Duty.    1. 

CO-OPERATIVE  SOCIETY. 

Application  for  shares  in  before  registra- 

tion  under  Industrial  and  Provident 
Societies  Act,  1893 — Continuing  offer 
[1917]  2  I.  R.  39 
See  Industrial  and  Provident  Society.    2. 

Rules  prohibiting  sale  of  milk  by  members 

to  outside  creameries 

[1917]  2  I.  R.  107,  118 
See  Restraint  of  Trade. 

CO-OWNER— Of   estate   tenant— Purchaser  of 
portion  [1909]  1  I.  R.  152; 

43  I.  L.  T.  R.  181 
See  Land  Purchase  Acts — Bonus.    13. 
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COPIES. 

Action-    for    infringement  of — Interroga- 

tories 

37  I.  L.  T.  R.  142  ;  3  N.  I.  J.  R.  232 
See  Practice— Discovery.    29. 

Deeds— Briefs  [1894]  1 1.  R.  378 

See  Solicitor- Bill  oJ  Costs.    68. 

COPY. 

Certificate    by    Home    Secretaiy    of    re- 

admission  to  British  nationality — Copy 
purporting  to  be  certified  by  Under- 
Secretary — Admissibility 

[19141  2 1.  R.  249 
See  Justices.— Case  Stated.    2. 

Certified— Indorsement    [1908]  1  I.  R.  350 

See  Public-house. 

COPYRIGHT. 

1. Design — Infringement  —  Penalties^ 

Copyright  Act,  1862  (25  <fc  26  Vict.,  c.  68), 
ss.  1,  6,  11.]  Plaintiff,  as  the  owner  of  a  design 
under  the  Copyright  Act  of  1862,  brought  an 
action  for  damages  and  penalties  against  T.  & 
Co.,  a  firm  who  had  inserted,  without  authority, 
the  plaintiff's  design  as  an  advertisement  in 
the  two  newspapers  owned  by  the  defendants 
in  the  present  actions  respectively,  and  also 
separate  actions  against  these  defendants 
claiming  damages  and  penalties  in  respect  of 
each  copy  of  the  newspapers  which  contained 
the  advertisement  as  being  an  infringement  of 
his  copyright.  The  Master  of  the  Rolls  held 
the  plaintiff  entitled  to  damages,  but  not  to 
penalties  against  T.  <Ss  Co.,  but  finding  as  a  fact 
that  the  owners  of  the  newspapers  had  acted 
without  bad  faith  or  negligence,  he  dismissed  the 
actions  against  them.  No  appeal  was  lodged 
against  the  judgment  in  the  action  against 
T.  &  Co.  ;  but  the  plaintiff  having  appealed  in 
the  actions  against  the  owners  of  the  news- 
papers ; — Held  (FitzGibbon,  L.J.,  disa.),  re- 
versing the  decision  of  Porter,  M.R.,  that  the 
plaintiff  was  entitled  to  a  penalty  in  respect  of 
each  copy  of  the  newspapers  containing  the 
reproduction  of  the  design,  though  the  publica- 
tion took  place  without  bad  faith  or  negligence. 
The  penalty  of  one  farthing  was  awarded  in 
respect  of  each  copy  published.  Semble,  the 
plaintiff  would  have  been  entitled  to  penalties 
as  well  as  damages  against  T.  cfc  Co.  Green  v. 
Todd  Burns  &  Co. ;  Same  v.  Irish  Independent 
Co,  ;  Same  v.  Freeman's  Journal  Co. 

M.  R.,  App.,  [1899]  1 1.  R.  47,  386 

2 Industrial  societies  rules — Copyright  in 

rules  made  in  compliance  with  statute — New 
edition  new  work  or  reprint — Date  of  first  publica- 
tion— Authorship  by  agent — Rules  drafted  by 
counsel — Notice  of  defence — Essential  nature  of 
rules — Efficacy  of  injunction — Copyright  Act, 
1842  (5&6  Via.  c.  45),  ss.  11,  13,  16,  24— 
Industrial  and  Provident  Societies  Act,  1893  (56  cfc 
57  Vict.,  c.  39),  s.  10.]  General  Bules  for  Indus- 
trial Societies  under  the  Industrial,  &o..  Societies 
Act,  1876,  had  been  copyrighted  by  an  official  of 
the  plaintiff  society,  which  was  subsequently 
registered  under  that  Act.  The  copyright  in  the 
rules  was  afterwards  assigned  to  the  society, 
which  caused  a  new  edition  to  be  prepared  to 


COPYRIGHT— conimued. 

meet  the  requirements  of  the  Industrial,  &c.. 
Societies  Act,  1893.  The  new  rules  were  copy- 
righted in  the  name  of  the  society,  the  date  of  the 
publication  of  the  second  edition  being  given  as 
the  date  of  the  first  publication  of  the  work. 
The  rules  had,  by  arrangement  with  the  plaintiff 
society,  been  adopted  by  certain  societies  in 
Ireland  to  meet  the  requirements  of  s.  10  of  the 
Industrial  Societies  Act,  1893.  The  defendant 
society,  which  was  not  a  party  to  this  arrange- 
ment, had  published  rules  which  were  practically 
identical  with  those  used  by  the  societies  acting 
under  the  arrangement : — Held,  that  plaintiffs 
were  entitled  to  a  declaration  that  the  defendants 
had  infringed  the  copyright  in  the  later  rules, 
which  were  a  new  work  : — Held  further,  that  as 
an  injunction  restraining  the  use  of  the  rules 
would  immediately  end  the  corporate  existence 
of  the  defendant  society,  it  should  not  be  issued. 
Co-operative  Union,  Ltd.,  v.  Kilmore,  Aughrim 
and  Killucan  Dairy  Society,  Ltd. 

Ch.  Dlv.,  47  I.  L.  T.  R.  7 
3. Photograph — Copy  of  a  copy — Penal- 
ties—Copyright  Act,  1862  (25  cfe  26  Vict.,  c.  68)— 
Conflict  of  previous  Irish  and  English  decisions.] 
In  an  action  by  a  photographer  to  establish  his 
claim  to  the  copyright  in  a  photograph  : — Held, 
that  the  true  test  as  to  whether  the  copyright 
was  in  the  photographer  or  the  customer  was — ■ 
Was  the  negative  taken  for  or  on  behalf  of  the 
sitter  for  a  valuable  consideration  ?  Held  also, 
that  the  copy  of  a  copy  is  a  copy  of  the  original 
within  the  meaning  of  the  Copyright  Acts,  even 
though  it  is  not  an  absolutely  exact  reproduction 
of  the  original.  Held  also,  that  where  the  in- 
fringement was  the  reproduction  in  a  newspaper 
the  Court  was  not  compelled  to  give  a  penalty 
of  at  least  a  farthing  in  respect  of  each  copy  of 
the  newspaper,  but  could  award  a  lump  sum 
for  all  the  offences.  Hildesheimer  v.  Faulkner 
([1901]  2  Ch.  552)  followed  ;  Green  v.  Irish  Daily 
Independent  ([1899]  1  I.  R.  386)  not  followed. 
Davis  V.  Baird  M.  R.,  38  I.  L.  T.  R.  23  ; 

4  N.  I.  J.  R.  44,  233 

4. Title    of    newspaper — Deceit.]      The 

plaintiff  published  in  England  a  newspaper. 
The  Grocer  and  Oil  Trade  Review,  which  had  been 
in  existence  for  many  years ;  the  defendant 
started  in  Dubhn  The  Grocer  and  Vintner,  a  much 
smaller  paper.  The  former  was  commonly 
known  as  "  The  Grocer,"  and  the  second  part 
of  the  title  was  in  smaller  type.  The  cover  of 
the  plaintiff's  paper  was  white,  that  of  the 
defendant's  was  pink,  and  the  title  of  the  defen- 
dant's paper  was  in  type  of  a  uniform  size : — 
Held,  that  the  plaintiff  was  not  entitled  to  an 
interlocutory  injunction,  there  being  no  evidence 
that  purchasers  or  advertisers  had  been  deceived. 
Reed  v.  Fitzgerald  App.,  2  N.  I.  J.  R.  286 

CORK— County   of— Ridings— Clerk   of    Crown 
and  Peace  [1909]  2  I.  R.  412 

See  Land  Registry.    53. 
CORN — Principally    grown    in    the    county — ■ 
Certificate  of  tithe  composition — Varia- 
tion of  tithe  rentcharge 
See  Tithe  Rentcharge— Variation.    5,  C. 
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CORONER. 

1.  Inquest — Fine — Right    of   appeal    to 

Quarter  Sessions — Costs — Mandamus.]  Where 
under  the  powers  given  to  him  by  9  &  10  Vict., 
c.  37,  s.  35,  a,  coroner  has  imposed  a  fine  on  a 
juror  for  non-attendance  at  an  inquest  to  which 
he  was  duly  summoned,  no  appeal  lies  from  such 
fine  to  Quarter  Sessions.  Where  the  Justices 
.are  in  the  right,  they  will  be  given  costs.  Beg. 
(Redmond)  v.  The  Justices  of  County  Armagh 

Q.  B.,  30  I.  L.  T.  R.  17 

2. Inquest — Presentment    for    coroner's 

expenses— Fees  to  doctor  as  medical  witness — 
"  Public "  infirmary  or  medical  institution — 
9  tfc  10  Vict.,  c.  37,  ss.  29,  30,  32—12  dc  13 
Vict.,  c.  97,  ss.  40,  41,  44,  45.]  The  physician 
of  a  convict  prison  attending  under  summons 
an  inquest  held  by  the  coroner  on  the  body  of 
a  prisoner  who  died  in  the  prison  infirmary,  and 
giving  evidence  at  such  inquest,  is,  notwith- 
standing s.  32  of  the  Coroners  Act  (Ir.)  (9  &  10 
Vict.,  c.  37),  entitled  to  the  fee  prescribed  for 
a  medical  witness  by  the  schedule  to  that  Act. 
Re  Dr.  Joseph  G.  Burne's  Presentment 

Q.  B.,  29  I.  L.  T.  R.  48 

3.  Inquest — Summoning     jurors — Non- 

uttendance — Fine — Jurisdiction  to  hear  appeal — 
Interpretation  of  statutes — 9  <fc  10  Vict.,  c.  37 — 
14  cfe  15  Vict.,  c.  90—34  cfc  35  Vict.,  c.  65, 
s.  21—39  *  40  Vict.,  c.  78,  s.  6.]  The  direction 
in  9  &  10  Vict.,  c.  37,  s.  35,  as  to  returning  and 
entering  the  certificate  of  the  coroner  on  the 
roll  of  the  Quarter  Sessions  Court  then  next 
ensuing  is  mandatory,  not  merely  directory. 
An  appeal  against  the  fine  lies  to  the  Court  of 
Quarter  Sessions.  The  34  &  35  Vict.,  c.  65, 
s.  21,  and  the  39  &  40  Vict.,  c.  78,  ».  6,  do  not 
apply  to  an  inquest  of  death  in  a  Coroner's 
Court.  The  coroner's  duty  in  summoning 
jurors  for  an  inquest  of  death  ends  with  the 
delivery  of  the  precept  to  the  police.  Quaere — 
Has  the  coroner  a  power  in  such  a  case  to  fine 
up  to  £5  (under  34  &  35  Vict.,  o.  65,  ».  48), 
or  is  £2  the  limit  ?     Timney  v.  Finnigan 

Co.  Ct.,  28  I.  L.  T.  R.  130 

Disqualification — Local  Government  (Ap- 
plication of  Enactments)  Order,  1898, 
Art.  12  (3)  49  I.  L.  T.  R.  69 
-See  Local  Government — Officer.    6. 

Duty  of  county  council  to  fill  vacancy 

5  N.  I.  J.  R.  77, 135 
See  Local  Government — Officer.    7. 

CORPORATE    TOWN— Summary    Jurisdiction 
Act,  s.  9  (2)  37  I.  L.  T.  R.  83 

See  Justices — Jurisdiction  (Petty  Sessions). 
78. 


CORPORATION. 

jSee  Cases  under  Municipal  Corporation. 
Person — 5  &  6  Vict.,  c.  106,  s.  80.]  A  corpora- 
tion is  a  "  person  "  within  the  meaning  of  5  <fc  6 
Vict.,  0. 106,  s.  80.    The  King  (King)  v.  Chairman 
and  Justices  of  Antrim  K.  B.,  [1906]  2  I.  R.  298 
See  Justices — Quarter  Sessions.    1. 


CORPORATION — continued. 

Appointment    as    trustee — Trustee    Act, 

1893,  s.  10  34  I.  L.  T.  R.  148 

See  Trustee — Appointment.    3. 

■  Charter — University — Consent  of  majority 

[1910]  1 1.  R.  370 
See  Charter. 

Contract  by  agent — No  authority  under 

seal — Want  of  mutuality — Withdrawal 
—Ratification  [1896]  1 1.  R,  65 

See.  Principal  and  Agent.    3. 

Contract — Condition  precedent 

[1898]  1 1.  R.  319 
See  Specific  Performance.    9. 

Person — ^Variation   of  tithe  rentoharge — 

Seal  32  I.  L.  T.  R.  48 

See  Tithe  Rentcharge— Variation.    9. 

Statutory  power  to  establish  ferry — Right 

of  servants  of  Crown  to  use 

[1903]  1 1.  R.  389 
See  Ferry. 

CORPUS — Charge  on — -Direction  to  pay  annuity 
out  of  rents  and  profits 

[1915]1LR.95,99 
See  Will— Annuity.    2,  3. 

CORPUS  AND  INCOME. 

Appointment  of  dividends 

[1900]  1 1.  R.  354 
See  Power — Execution.    14. 

Deficient     security — Tenant-for-life     and 

remainderman  [1902]  1 1.  R.  496 

See  Tenant-tor-Life  and  Remainderman.  3. 

CORPUS  DELICTI— Confession  —  Evidence  of, 
in  case  of  murder        [1917]  2  I.  R.  557 
See  Criminal  Law — Evidence.     3. 

CORROBORATION— Action  for  criminal  con- 
versation— Testimony  of  plaintifi's  wife 
sole  evidence  against  defendant 

[1914]  2  I.  R.  183 
See  Criminal  Conversation. 

CORRUPT  AND  ILLEGAL  PRACTICES— Appli- 
cation  for  authorised  excuse  for  non- 
compliance with  46  &  47  Vict.,  c.  51, 
o.  34  •  45  I.  L.  T.  R.  237 

See  Parliament — Election.    1. 

CORRUPTION— Imputation  of,  against  a 
resident  magistrate — Criminal  libel 

33  I.  L.  T.  R.  178 
See  Defamation — Libel.    3. 

CORRUPT  PRACTICES. 

Disqualification  47  I.  L.  T  R.  205 

See  Parliament — Francliise.    18. 
— —  Payment  of  rates  2  N.  I.  J.  R.  161 

See  Local  Government — Election.    7. 
COSTS. 

See  Cases  under  Lands  Clauses  Acts — 
Costs. 

Practice — Costs. 

Solicitor- Bill  of  Costs. 

Trustee— Costs  and  Charges. 
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COSTS— continued. 

48  I.  L.  T.  R.  244 

See  Contempt  of  Court.    4. 

Abortive  arbitration — Lands  taken  under 

Defence  Acts — Compensation 

[1899]  2  I.  R.  305 
See  Lands  Clauses  Acts — Compensation.  5. 

■ •  Accidental  omission  to  provide  for,  in  order 

—Amendment— 0.  XXVIII.,  r.  11 

46  I.  L.  T.  R.  212 
See  Practice — Slip  Order. 

Action     against     public     body — ^Naming 

special  defendants         [1914]  1  I.  R.  16 
See  Labourers  (Ireland)  Acts.    33. 

Action  by  receiver  in  name  of  owner — 

Insolvent    estate — -Implied   indemnity 

[1895]  1 1.  R.  474  ;  [1896]  1 1.  R.  181  ; 

30  I.  L.  T.  R.  33 

See  Land  Judges'  Court — Receiver.    3. 

— ■ —  Action  —  Counter-claim  —  Agreement    to 

refer  to   arbitration — Costs  to   follow 

result — Common    Law  Procedure  Act 

1  N.  I.  J.  R.  141 

See  Arbitration — Agreement  to  Refer.    2. 

Action   to   recover   possession   of  land — 

Question  depending  on  construction  of 

devisor's  will  [1899]  2  I.  R.  344 

See  Limitations,  Statute  of— Realty.    16. 

Action  to  set  aside  deed 

[1896]  1 1.  R.  442,  473 
See  Mortgage  (General).    53. 

Action  which  could  have  been  brought  in 

County  Court — Bond  in  penal  sum — 
Damages  recoverable  under  £50 

[1909]  2  I.  R.  655,  667,  670  ; 
43  I.  L.  T.  R.  198 
See  Bond.    2. 

Addition  of  claim  for  half  costs  in  writ 

claiming  less  than  £20  in  contract- 
Parties  in  same  civil  bill  jurisdiction 
[1901]  2  I.  R.  350  ;  35  I.  L.  T.  R.  20  ; 
1  N.  I.  J.  R.  36 
See  Practice — Writ  of  Summons.    10. 

Adjournmect — Jurisdiction  of  magistrate 

46  I.  L.  T.  R.  80 
jSee  Justices— Practice  (Petty  Sessions).  2. 

Administration   action  —  Defaulting   per- 

sonal representative — Solicitor 
[1907]  1 1.  R.  223,  225  i  41 1.  L.  T.  R.  8 
See  Executor— Actions.    10. 

Administration     action — Donatio     mortis 

causa — Deficiency  of  assets 
[1917]  1  L  R.  312  ;  51 1.  L.  T.  R.  60 
See  Administration  Action.    1. 
Administration     action  —  Manager      ap- 
pointed by  Court — Priority  of  costs 

[1899]  1 1.  R.  69 
jSee  Executor — ^Actions.    5. 
Administration     action — Sale     of     mort- 
gaged property — Proceeds  insufficient 
to  pay  mortgaged  debt — Other  assets 
insufficient  to  pay  costs — Costs  of  sale 
[1894]  1 1.  R.  316,  319  ;  28  I.  L.  T.  304 
See  Executor — Actions.    11. 

Administration         action  —  Unsuccessful 

action  brought  with  sanction  of  Court 
— ^Respective    costs    of    plaintiff    and 


COSTS — continued. 

defendant  therein — Insolvent  estate — 
Bealisation  of  assets 

[1899]  1 1.  R.  194  ;  33  I.  L.  T.  R.  37 
See  Executor — Actions.    6. 

Administrator's    bond  — -  Insurance    com- 

pany—Premium        [1900]  1 1.  R.  292 
See  Probate  (and    Administration) — Ad- 
ministration Bond.    4. 

Admiralty — Preliminary      Act — Counsel's 

fee  1  N.  I.  J.  R,  198 

See  Solicitor— Bill  of  Costs.    9. 

Against  Crown  [1916]  1  I.  R.  74,  83  ; 

50  I.  L.  T.  R.  137 
See  Postmaster-General. 

Appeal  for  [1896]  2  I.  R.  267 

See  Practice — Appeal.    9. 

Appeal  from  Local  Bankruptcy  Court — 

Taxation  [1907]  2  I.  R.  109  ; 

40  I.  L.  T.  R.  243 
See  Solicitor— Bill  of  Costs.    80. 

Appeal — Three  counsel    39  I.  L.  T.  R.  242 

See  Solicitor— Bill  of  Costs.    13. 

Appeal  where   Court   of   Appeal  equally 

divided  [1905]  2  I.  R.  74,  83  ; 

38  I.  L.  T.  R.  67  ;  4  N.  I.  J.  R.  441 
See  Licensing  Acts — ^Transfer.    9. 

-  Application   under  Order  XLII.,   rule  24, 
for  leave  to  issue  execution 

[1915]  2  I.  R.  52 
See  Practice — Execution.    6. 

Attendance   order — Irish   Education  Act, 

1892 — No  power  lo  award 

41 1.  L.  T.  R.  245 
See    Justices — Jurisdiition    (Petty    Ses- 
sions).   45. 
Bankruptcy — Charge   and   discharge — In- 
structions for  brief     [1911]  2  I.  R.  199 
See  Solicitor— Bill  of  Costs.    118. 

Building    lease — Covenant      to      repair — 

Scale  of  charges — Solicitors  Remunera- 
tion Act,  1881  1  N.  I.  J.  R.  259 

See  Soiieitor— Bill  of  Costs.    147. 

Building  lease — Scale  of  charges 

[1904]  1 1.  R.  570  ;  39  I.  L.  T.  R.  5 

See  Solicitor— Bill  of  Costs.    164. 

Case  stated  39  I.  L.  T.  R.  106  ; 

5  N.  I.  J.  R.  147 

See  Practice— Case  Stated.    2. 

Case  stated  49  I.  L.  T.  R.  128 

See  Solicitor— Bill  of  Costs.    21. 

CeHiorari  [1905]  2  I.  R.  154  ; 

38  I.  L.  T.  R.  207 
Set  Local  Government — Rates.    25. 
Certiorari — Costs    of    unsuccessful  prose- 
ctor [1914]  2  L  R.  103 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   60. 
Certiorari — Prevalence  of  erroneous  prac- 
tice                        [1904]  2  I.  R,  190  ; 
37  I.  L.  T.  R.  250  ;  4  N.  I.  J.  R.  48 
See    Licensing    Acts— Licensing    Certifi- 
cate.   70. 
■  Certiorari — When    given    against    magis- 
trates 46  I.  L.  T.  R.  80 
See  Justices— Practice  (Petty  Sessions).  2< 
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Change  of  parties — Injunotion  suit 

[1896]  1  I.  R.  76, 104,  142 
See  Landlord  and  Tenant — Lease.    20. 
Charged  upon  land — Interest  on 

45  I.  L.  T.  R.  284 
See  Interest  on  Money.    2. 

Claim  for — ^Amendment  of  writ — Motion 

for  judgment  [1899]  2  I.  R.  196 

See  Practice — ^Writ    Specially    Indorsed. 
16. 

Claim  in  County  Court  for  amount  re- 

coverable at  petty  sessions — Joint  and 
several  promissory  note — ^Discretion  of 
County  Court  Judge 

46  I.  L.  T  R.  296 
See  County  Court — Practice.    18. 

Company— Winding-up — Costs  of  motion 

to  stay  action  against  company 

[1915]  2  I.  R.  310 
See  Company — Winding-up.   16. 

Compromise  —  Probate  suit  —  Priority  — 

Mortgagee         [1900]  1 1.  R.  496,  510  ; 
[1901]  1  I.  R.  529 
/See  Mortgage— Priority.    1. 

Compulsory  purchase — Administration  ob- 

tained to  make  title — Lands  Clauses 
Act,  s.  80  [1894]  1  I.  R.  146  ; 

28  I.  L.  T.  184 
See  Lands  Clauses  Acts — Costs.    1. 

Compulsory     purchase — Administration — - 

Power  of  attorney      [1902]  1  I.  R.  157 
See  Lands  Clauses  Acts— Costs,    4. 

Compulsory    purchase — Appointment    of 

trustee  for  purposes  of  Settled  Land 
Acts  [1896]  1  I.  R.  507 

See  Lands  Clauses  Acts-— Costs.    3. 

Compulsory    purchase — Housing    of    the 

Wording  Classes  Act,  1890,  Sched.  2, 
8.  29 — Railways  Act,  1864,  s.  12 — 
Arbitration  — Conveyances  —  Jurisdic- 
tion to  review  taxation 

'  [1900]  1  I.  R.  33 
See  Labourers  (Ireland)  Acts.    12. 

Compulsory     purchase — Registration     of 

vendor's  title  [1895]  1  I.  R.  297  ; 

29  I.  L.  T.  R.  53 
See  Land  Registry.    50. 

Contractor's    bonds  —  County     council — 

Rural  district  council   1  N.  I.  J.  R.  264 
See  Local  Government — Roads.    38. 

-  Counsel— Fees  to  [1900]  1  I.  R.  22 

See  Solicitor— Bill  of  Costs.    26-33. 

Counsel's  fees — Refreshers — Fees  on  brief 

— Discretion  of  Taxing  Master 

5  N.  I.  J.  R.  68 
See  Solicitor — Bill  of  Costs.    30. 
— —  County  Court  jurisdiction 

49  I.  L.  T.  R.  218 
See  County  Court— Jurisdiction.    22. 

Courts  (Emergency  Powers)  Act,   1914 — 

Costs  of  summons  to  issue  execution — 
Costs  of  counsel         [1915]  2  I.  R.  123 
See  Practice — Execution.    8. 

Creditor's  action  for  administration — No 

assets  [1898]  1  I.  R.  262 

See  Executor — Actions.    3. 


COSTS — continued. 

Crown— Petition  of  right     [1900]  2  I.R.513 

See  National  School  Teacher.    1. 
— —  Crown  side  of  King's  Bench  Division 

41  I.  L.  T.  146 
See  Solicitor— Bill  of  Costs.    56. 

■  Defence  denying  liability — Payment  into 

Court — Acceptance  and  set-off 

2  N.  L  J.  R.  4 
See  Practice — Payment  into  Court.    3. 

Detinue — Articles  returned  pending  action 

— Damages — Procedure  5  N.  I.  J.  R.  80 
See  Practice— Costs.    22, 

Detinue  —  Judgment     for    recovery    of 

specific  goods  and  damages  under  £5 
[1899]  2  I.  R.  108 
See  Practice— Costs.    21. 
Detinue — Return  of  property  before  plead- 
ings— Offer  to  pay  aU  costs  up  to  that 
date — Subsequent  costs 

[1901]  2  I.  R.  7  ;    34 1.  L.  T.  R.  121 
See  Practice— Costs.    23. 

Direction  of  proofs — ^Defendant  witnesses — 

Solicitor  witness — Fee  1  N.  I.  J.  R.  275 
See  Solicitor— Bill  of  Costs.    59. 

Discovery  and  inspection    5  N.  I.  J.  R.  278 

See  Solicitor— Bill  of  Costs.    61. 

Dismissal  without  prejudice — Jurisdiction 

of  magistrates  46  I.  L.  T.  R.  gft 

See  Justices — Practice  (Petty  Sessions).  2. 

Divorce    proceedings  —  Wife's    solicitor's. 

costs — Judgment      obtained     against 
wife — Bar  of  husband's  liability 
[1912]  2  I.  R.  116, 125  ;  45  I.  L.  T.  R.  198 
See  Husband  and  Wife— Divorce. 

Drainage  Board — -Mandamus  to  levy  rate* 

[1902]  2  I.  R.  138  ;  35  I.  L.  T.  R.  164 
See  Drainage  and  Improvement  Code.    4. 

Ejectment — Plaintiff  successful  on  issues. 

of  law,  unsuccessful  on  issues  of  fact 
[1910]  1 1. R.  151 
See  Landlord  and  Tenant — Lease.    38. 

Election  petition — Failure  to  pay  10s.  in 

the   £  —  Bankruptcy  —  Certificate  of 
conformity  [1894]  1  I.  R.  517 

See  Bankruptcy — Certificate.    2. 

Equity  civil  bill — Suit  relating  to  lands — 

"  Subject-matter  "■ — Higher  scale 

[1914]  1 1.  R.  60 
See  County  Court— Practice.    19. 

Excessive  indorsement  of,  on  writ 

2  N.  I.  J.  R.  24 
See  Practice — Writ  of  Summons.    12. 

Executor  acting  unreasonably 

[1913]  1 1.  R.  470, 
See  Executor  (General).    15. 

Executor  carrying  on  trade — Priority 

[1904]  1 1.  R.  334,  340 
See  Executor — ^Powers.    7. 

Executors  propounding  will — Withdrawal 

of  opposition  during  progress  of  case — 
Secret  compact — Principles  regulating; 
the  allowance  of  costs  in  contentious 
proceedings — Equitable  jurisdiction 
[1895]  1  I.  R.  103  ;  29  I.  L.  T.  239 
See  Probate  (and  Administration)  — 
Practice.    9. 
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Extension  of  judgment— Eegistration   as 

a  mortgage  [1909]  1 1.  B.  1,  19  ; 

42 1.  L.  T.  R.  144  ;  43  I.  L.  T.  R.  26 

See  Mortgage— Judgment  Mortgage.    15. 

KnanoeAot,1910— FormlV.  48  I.  L.  T.  31 

See  Dower.    3. 

Immunity  of  Crown  department  from 

[1901]  1 1.  R.  1 
See  Practice— Costs.    33. 
— —  Indorsement    for,    where    service   out    of 
jurisdiotion  [1918]  2  I.  B.  179 

See  Practice— Writ  of  Summons.    13. 

. Tnlorsement   of   writ   of   summons   witli 

excessive  claim  for    [1895]  2  I.  R.  398 
See  Practice— Writ  of  Summons.    8. 

Iiij  anotion — ^Nuisance  caused  by  direction  of 

Sanitary  Authority    [1904]  1  I.  R.  211 
See  Public  Health  Acts.    24. 

Iniunotion — Undertaking  by  defendant 

2  N.  I.  J.  R.  276 
See  Trade  Mark.    3. 

Insolvent  plaintiff  39  I.  L.  T.  R.  21  ; 

5  N.  I.  J.  R.  154 
See  Third  Party. 

Interpleader— Sheriff       [1900]  2  I.  R.  586 

See  Sheriff.    8. 

Judgment — Consent — ^Motion  on  notice 

[1897]  1 1.  R.  467 
See  Practice— Judgment.    4. 

Judgment  for  —  Married  woman  —  Re- 

straint on  anticipation 

[1895]  2  I.  R.  123 
See  Husband  and  Wife— Married  Women's 
Property  Acts.    3. 

Jurisdiction    to     review    taxation — Dis- 

cretion 49  I.  L.  T.  R.  195 ; 

50 1.  L.  T.  R.  41,  App. 
See  Solicitor— Bill  of  Costs.    138. 

Justices — Question  of  title — Conviction — 

Justices  acting  in  good  faith 

461.  L.T.R.105 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   93. 

Labourers  Act,  1906,  s.  31— Order  1909, 

r.  S5 — Title — Taxation 

[1910]  1 1.  R.  386,  389 
See  Labourers  (Ireland)  Acts.    16. 

Lands   Clauses   Consolidation   Act,   1845, 

s.  80 — ^Disentailing  deed 

[1906]  1 1.  R.  557 
See  Practice — Payment  out  of  Court.    6. 

Lands  Clauses  (Taxation  of   Costs)   Act, 

1895 — Public  local  inquiry — Certiorari 
[1905]  2  I.  R.  121 
See  Solicitor— Bill  of  Costs.    120. 

Land    Purchase    Acts — Compulsory    pur- 

chase— Costs    of    sale — Discretion    of 
Judicial  Commissioner 

[1915]  1 1.  B.  169  ;  48  I.  L.  T.  B.  25 
See    Land    Purchase    Acts — Compulsory 
Purchase.    2. 

Land  Purchase  Acts — Compulsory  purchase 

— Jurisdiction  to  award  costs  of  sale 
[1914]  1  I.  R.  24«;  48  I.  L.  T.  R.  186 
See    Land    Purchase    Acts  —  Superior 
Interest.    11. 


COSTS  —continued. 

—-  Land  Purchase  Acts — Superior  interest 
subject  to  rent — Redemption  price  of 
superior  interest  exceeding  £30  and 
under  £100  [1913]  1 1.  R.  449 

See  Land  Purchase  Acts  —  Superior 
Interest.    43. 

Leave  to   sell — Settled  Land  Act,   1884, 

s.  7  (ii)  [1907]  1 1.  R.  305 

See  Settled  Land  Acts.    18. 

Liability  of  the  Crown  for 

[1901]  2  I.  R.  692 
See  Practice— Costs.    35. 

Liability  of  the  Crown  for 

[1897]  2  I.  B.  362,  415  ;  31 1.  L.  T.  131 
See    Lands    Clauses    Acts  —  Compulsory 
Powers.    1. 

Liability  of  the  Crown  for 

[1902]  1 1.  B.  63  ;  36  I  L.  T.  B.  17  ; 
2  N.  I.  J.  B.  92 
See  PractiCfr— Costs.    34. 

. Lien— ifiharging  order     [1904]  2  I.  B.  44  ; 

4  N.  I.  J.  B.  6 

See  Solicitor— Lien.    8. 

— —  Litigation  in  Probate   Court,   settled   by 

consent— Priority     [1901]  1  I.  B.  484  ; 

35  I.  L.  T.  B.  159 

See    Probate    (and     Administration)  — 

Practice.    10. 

Litigation     caused     by     misfeasance     of 

directors  not  involving  monetary  loss 

[1905]  1 1.  B.  133  ;  39  I.  L.  T,  B.  34 
See  Company — Directors.    2. 

Malicious    injury    claim — Opposing    rate- 
payers 2  N.  I.  J.  H.  102 

See  Malicious  Injuries.    25. 

Mandamus — Irrelevant  aifidavit 

1  N.  L  J.  B.  45 

See  Local  Government — Officer.    17. 

Mandamus — No  cause  shown  to  conditional 

order- Practice  1  N.  I.  J.  R.  102 

See  Malicious  Injury.    56. 
- —  Matrimonial  suit — Compromise — Order  for 
payment     of     costs     to     petitioner's 
solicitor  [1899]  2  I.  R.  128 

See  Solicitor— Bill  of  Costs.    63. 

Mortgagee — Costs    of    proof — Rules,    2nd 

.July,  1910  46  I.  L.  T.  B.  102 

See  Land  Purchase  Acts — Practice.    17. 

Mortgagee  owner  of  worthless  equity  of 

redemption — Successful    resistance    of 
tenant's  claim  to  reduce  rent 

[1900]!  LB  295 
See  Salvage.    1. 

Mortgagee — Priority  [1900]  1  I  R.  t5 

See  Land  Judges'  Court— Incumbrance.  1. 

Mortgage — Redemption  suit 

5  N.  I.  J.  R.  167 
See  Mortgage  (General).    43. 

Motion  for  final  judgment — After  close  of 

pleadings  [1909]  2  I.  B.  500; 

43  I.  L.  T.  B.  203 
See  Practice — Judgment.    20. 

Motion  for  judgment  against  executor — 

Successful  defence   of  plene   adminis- 
iravit — Ameis  quando    [1896]  2 1.  B.  267 

See  Praetiee— Judgment.    54. 
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Motion  for  judgment — ^Amount  admitted — 

No  consideration  alleged 

2  N.  I.  J.  R.  173 
See  Practice — Judgment.    43. 

Motion  for  judgment — Delay  in  filing  notice 

of  appearance  52  I.  L.  T.  B.  43 

See  Practice — Judgment.    24. 

Motion  to   set   aside   judgment — ^Implied 

retainer  46  I.  L.  T.  R.  272 

See  Solicitor — Retainer.    5. 

Municipal    election    petition  —  Returning 

officer  [1900]  2  I.  R.  384 

See  Local  Government — Election  Petition.  6. 

Negotiation  fee — Sale  to  Congested  Dis- 

tricts Board  [1907]  1  I.  R.  361  ; 

41  I.  L.  T.  R.  164 

iSee  Land  Purchase  Acts — ^Negotiation  Fee.  6. 

Notice  to  cross-examine     2  N.  I.  J.  R.  137 

See     Probate    (and      Administration)  — 
Pr&ctic6     34 

Of  making  title  47  L  L.  T.  R.  236 

iSee  Labourers  (Ireland)  Acts.    15. 

Of  sale  of  mortgaged  premises — Adminis- 

tration suit — Insufficiency  of  proceeds 
of  sale 
See  Executor — Actions.    11-14. 

Order  of  Court  directing  taxing  oiScer  to 

select  parties  to  get  costs — Registration 
of  order  as  judgment  mortgage — Vali- 
dity [1915]  1  I.  R.  29 
See  Mortgage — Judgment  Mortgage.    14. 

Party  and  party — ^Attendance  of  country 

solicitor  as  witness  in  Dublin 

[1908]  2  I.  R.  104  ;  39  I.  L.  T.  R.  67 
See  Solicitor— Bill  of  Costs.    134. 

Payable  under  a  statutory  liability 

45  I.  L.  T.  R.  264 
See    Limitations,    Statute    of — Personal 
Action.    12. 
. Payment   before   allocation — Special  cir- 
cumstances 4  N.  I.  J.  R.  294 
See  Practice — ^Administration  Action.     2. 

Payment  into  Court— Insurance  company 

[1889]  1  I.  R.  6,  12 
See  Salvage.    2. 

Payment  into  Court — Submission  to  arbi- 

tration^Payment  out  of  Court — Costs 

of  motion  1  N.  I.  J.  R.  46 

See  Arbitration — ^Agreement  to  Refer.    4. 

Penalty  including — Imprisonment  till  pay- 

ment— Small  Penalties  Act,  1873 
[1907]  2  I.  R.  13  ;    40  I.  L.  T.  R.  44 
See  Justices— Jurisdiction  (Petty  Sessions). 
36. 

Pending  action — "  The  matters  in  dispute" 

referred  to  arbitration — ^No  provision 

made  for  costs  1  N.  I.  J.  R.  14 

See  Arbitration — Agreement  to  Refer.    3. 

Person    of    unsound  mind — Guardian    ad 

litem  2  N.  I.  J.  R.  113 
See  Practice — Parties.    14. 
Petty    Sessions — Conviction — Small    Pen- 
alties Act,  1873,  ss.  4,  6,  6 

[1895]  2  I. R.  577 
See  Justices— Jurisdiction  (Petty  Sessions^ 
36. 


COSTS — continued. 

Power  to  give,  against  Crown 

[1913]  2  I.  R.  377 
See  Justices — Disqualification.    6. 

Priority — Superior    interest — ^Redemption 

price  1  N.  I.  J.  R.  20 

See  Land  Purchase  Acts— Superior  Interest.  7. 

Probate    suit — Counterclaim — Citations — 

Caveat  [1901]  2 1.  R.  645;  1  N.  I.  J.  R.  62 
See  Solicitor— Bill  of  Costs.    89. 
_  Provisional     Order — Mixed    bill — Parlia- 
mentary scale — Taxation — Jurisdiction 
of  Master  [1906]  1 1.  R.  599  ; 
40  I.  L.  T.  R.  161 
See  Solicitor— Bill  of  Costs.    67. 

. Receiver — Bond — Liability    of    guarantee 

society  for  costs  of  orders 

[1897]  1  I.  R.  464 
See  Principal  and  Sure^— Liability.    5. 

Recovery    of,  by   solicitor — Unregistered 

member  of  firm  [1905]  2  I.  R.  62  ; 

38  I.  L.  T.  R.  213 
See  Solicitor— Certificate.    11. 

Redemption  of  superior  interest — Sale  of 

demesne  with  a  view  to  repurchase — 
Insufficiency  of  purchase-money — Lia- 
bility of  vendor  [1912]  1  I.  R.  97 
See  Land  Purchase  Acts— Superior  Interest. 
55. 

Registry  appeal  [1894]  2  I.  R.  381 

See  Parliament — Franchise.    39. 

Security  for 

See  Practice — Security  for  Costs. 
Security    for    caveator — ^Temporary     resi- 
dence  within    jurisdiction  —  Costs   of 
motion  [1900]  2 1.  R.  560  ; 
34 1.  L.  T.  R.  54 
See    Probate     (and     Administration)  — 
Practice.  47. 

Security  for — ^Defendant  caveator  resident 

out  of  the  jurisdiction    [1907]  2  I.  R.  1 
See    Probate    (and     Administration)  — 
Practice.   46. 

Security  for — Information — Relator  with 

no  visible  means  [1906]  1 1.  R.  473  ; 

40  I.  L.  T.  R.  94 
See  Practice — Security  for  Costs.    33. 

■  Security  for — Plaintiff  resident  in  England 

[1907J  2  I.  R.  341,  555;  41  I.  L.  T.  R.  17, 73 
See  Practice — Security  for  Costs.    23,  34. 

Security  for — Plaintiff  resident  in  Scotland 

— Special  circumstances. 

46  I.  L.  T.  R.  193 
See  Praetlee— Security  for  Costs.    25. 
Security  for — ^Residence  out  of  the  juris- 
diction [1909]  1 1.  R.  294 
See  Practice — Security  for  Costs.    30. 

Security  for — ^Residence  out  of  the  juris- 

diction— Motion  to  remit 

36  I.  L.  T.  R.  51  ;  2  N.  I.  J.  R.  94 
See  Practice — Security  for  Costs.    36. 

Security    for — "  Taking    any    step  " — 0. 

XXIX.,  r.  1  46  I.  L.  T.  R.  81 

See  Practice — Security  for  Costs.    35. 

Security    for — ^Workmen's    Compensation 

Act— Appeal.  [1914]  2  I.  R.  530 

See  Practice — Security  for  Costs.    10. 
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Separate  issues 

[1904]  2  I.  R.  40  ;  3  N.  I.  J.  R.  304 
See  Solicitor— Bill  of  Costs.    97. 

Service  of  writ  on  company — Advertise- 

ments [1895]  2  I.  R.  442 

See  Practice — Service.    3. 

Sheriff — Summoning,    order — ^Interpleader 

[1895]  21.  R.  400 
See  Practice — Interpleader.    9. 

■  Solicitor  acting  as  administrator 

39  I.  li.  T.  R.  168,  249 
See  Executor — Actions.    4. 
See  Solicitor— Bill  of  Costs.    66. 

Solicitor — Charging  —  Charging   order  — 

Property  recovered  or  preserved — Sum 
over  which  client  appointed  receiver 
by  way  of  equitable  execution 

[1914]  2  I.  R.  31 
See  Solicitor— Lien.    11. 

Solicitor  continuing  proceedings  to  recover 

39  I.  L.  T.  R.  255 
See    Practice  —  Continuing   Proceedings. 
5. 

Solicitor — Conveyance — Comparison  of  en- 

grossment with  draft   [1906]  1 1.  R.  478 
See  Solicitor  —  Bill  of  Costs.    148. 

Solicitor's  fee — Fair  rent  application 

2  N.  I.  J.  R.  94 
See  Land  Law  Acts — Practice.    19. 

Solicitor's  lien 

See  Cases  under  Solicitor — Lien. 

Special  defendants — Fraudulent  company 

— -Evasion  of  statute — Winding-up 

[1907]  1 1.  R.  252 
See  Dentist.    1. 

Successful  prosecutor — Certiorari 

[1905]  2 1.  R.  154  ;  38  I.  L.  T.  R.  207 
See  Practice— Certiorari.    11. 

■  Taxation. 

See  Solicitor — Bill  of  Costs. 

Taxation —  '  Between  solicitor  and  client  " 

46  I.  L.  T.  R.  28 
See  Solicitor— Bill  of  Costs.    107. 

•  Taxation— Delay  46  I.  L.  T.  R.  291 

See  Solicitor— Bill  of  Costs.    57. 

Taxation — Delav  in  lodging 

IN.  I.J.  R.  95 
See  Mortgage — General.    41. 

Taxation — Motion — Two     counsel  ■ —  Ke- 

freshers  46  I.  L.  T.  R.  306 

See  Solicitor— Bill  of  Costs.    1 14. 

Taxation — Retaxation — Instructions 

46  1.  L.T.  R.  180 
See  Solicitor— Bill  of  Costs.    73. 

Tenant-for-life — Leave  to  sel! — Bonus 

[1912]  1  I.  R.  388 
See  Land  Purchase  Acts — Bonus.    37. 

48  I.  L.  T.  R.  9 

See  Practice — Costs.    7. 

Third  party — Liberty  to  defend 

[1895]  2  I.  R.  357  ;  29  I.  L.  T.  239 

See  Practice — Third  Party — Procedure.  3. 
Trustee. 

See  Trustee — Costs  and  Charges. 
Two  causes  of  action  1  N.  I.  J.  R.  81 

See  Practice— Trial.    7. 


COSTS— continued. 

Unnecessary  grant  of  administration 

[1910]  1 1.  R.  95  ;  44  I.  L.  T.  R.  88 
See  Husband  and  Wife— Married  Women' s 
Property  Acts.    1. 

Unnecessary  witnesses 

[1909]  1 1.  R.  185  ;  43  I.  L.  T.  R.  128 
See  Trade  Name.    2. 
— ■ —  Unsuccessful    litigation  —  Bankruptcy  — 
Failure  to  pay  10s.  in  the  £ — Certificate 
of  conformity 

[1904]  2  I.  R.  118,  125 
See  Bankruptcy — Certificate.    1,  3. 

Varying  judgment  as  to 

[1909]  2 1.  R.  655, 667  ;  43  L.  I.  T.  R.  198 
See  Bond.    2. 

■  Vendor  and  purchaser — Action  for  specific 

performance  52  I.  L.  T.  R.  100 

See  Vendor  and  Purchaser — Specific  Per- 
formance. 

48  I.  L.  T.  R.  251 

See  Land    Purchase      Acts— Compulsory 
Powers.    2. 

Will— Ambiguity  2  N.  I.  J.  R.  275 

See  Will— Ambiguity.    2. 

Winding-up — Sale  of  mortgaged  premises 

[1908]  1 1.  R.  473 
See  Company — Winding-up.    5. 

39I.L.T.R.86 

See  Executor — Action.    9. 

39  I.  L.  T.  R.  36 

See  Land  Judges'  Court — Practice.    9. 

[1909]  1 1.  R.  129 

See  Practice — Costs.    6. 

•  Writ  of  summons — Indorsement  for  costs 

omitted  —  Amendment  —  Costs       of 
motion  1  N.  I.  J.  R.  92 

See  Practice — Writ  of  Summons.    11. 
See  Practice — Costs. 
See  Solicitor— Bill  of  Costs. 

COSTS  OF  PUISNE  INCUMBRANCER. 

Mortgage  suit — Priority — Special  circum- 
stances.] The  plaintiff,  who  was  seventh  in 
priority  as  an  incumbrancer  on  lands  of  the 
defendant,  instituted  an  action  to  raise  the 
amount  of  his  charge,  and  obtained  a  primary 
decree  for  sale.  The  lands  were  held  under  a 
tenancy  from  year  to  year,  and  notice  of  inten- 
tion to  sell  having  been  served  upon  the  land- 
lord the  latter  exercised  his  right  of  pre-emption, 
and  offered  £200  as  the  pre-emption  price.  The 
true  value  of  the  lands  was  subsequently 
ascertained  by  the  Court  of  the  Irish  Land 
Commission  to  be  £500,  the  Land  Commis- 
sion proceedings  having  been  carried  through  by 
the  plaintiff  without  any  order  in  the  suit  direct- 
ing him  to  do  so.  The  sum  of  £500  was  only 
sufficient  to  discharge  the  first  five  incumbrancers 
and  portion  of  the  sixth,  no  part  of  the  plaintiff's 
demand  being  reached.  The  owner  of  the  sixth 
incumbrance  had  proved  his  claim  thereto,  but 
otherwise  took  no  part  in  the  suit : — Held,  by  the 
Court  of  Appeal  (affirming  the  judgment  of 
Barton,  J. ),  that  the  plaintiff  was  only  entitled  to 
be  paid  his  costs  in  the  same  priority  as  his 
incumbrance,  and  that  no  special  circumstances 
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COSTS  OF  PUISNE  INCUMBRANCER— co?i. 

existed  entitling  the  plaintiff  to  priority  in 
payment  of  hia  costs.  Per  Ronan,  L.J.  : — In 
such  a  case  the  Court  will  not  enter  upon  an 
inquiry  as  to  whether  the  puisne  incumbrancer 
had  a  reasonable  expectation  of  being  paid  when 
he  commenced  his  proceedings.  O'Meagher  v. 
Daly  Barton,  J.,  App.,  [1917]  1 1.  R.  341-493  ; 
51  I.  L.  T.  R.  201 

COTTAGE. 

— ■ —  Cottier  tenancy — Breach  of  agreement  to 
keep  in  repair — Right  of  action 

[1914]  2  I.  R.  81 
See  Labourers  (Ireland)  Aets.    22. 

Labourers   (Ireland)  Act,    1906,  s.    11 — 

Claim  to  money  paid  to  another 
person— Right  to  apply  to  County 
Court  for  relief  [1914]  1 1.  R.  65 

See  Labourers  (Ireland)  Acts.    41. 

Labourer's  —  Right      of      preference  — 

Labourers  (Ireland)  Acts 

[1914]  1 1.  R.  16, 113, 118,  201,  208 
See  Labourers  (Ireland)  Acts.    37. 

Labourer's — Right  of  preference 

[1915]  1 1.  R.  216 
See  Labourers  (Ireland)  Acts.    25. 

Preferential  right  to — Labourers  (Ireland) 

Acts — Right  of  action 

[1914]  2  I.  R.  15  ;  48  I.  L.  T.  R.  68 
See  Labourers  (Ireland)  Acts.    53. 

COTTIER  TENANCY. 

Agreement  by  lessors  to  keep  in  repair — 

Cottage    becoming   unfit   for   habita- 
tion— Right  of  action  upon  agreement 
[1914]  2  I.  R.  81 
See  Labourers  (Ireland)  Acts.    22. 

Determination  of,   by  notice  to   quit — 

Demand  of  possession  not  necessary 
[1912]  2  I.  R.  545  ;   46  I.  L.  T.  R.  178 
See   Landlord    and   Tenant— Notice   to 
Quit.    3. 

Landlord's  obligation  to  repair — Recovery 

of  possession  44  I.  L.  T.  R.  255 

See  Labourers  (Ireland)  Acts.    48. 

Undertaking    by    landlord    to    keep    in 

tenantable  condition 

28LL.T.R.92 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   39. 

COUNCIL,   RURAL  DISTRICT— Contract  with 
■ — Disqualification  to  act 

52  I.  L.  T.  R.  25 
See  Justices — Disqualification.    16. 
COUNSEL. 

1. Fee — Attendance  to  hear  judgment.] 

The  allowance  of  fees  to  counsel  to  attend  to  hear 
judgment  is  proper.  In  re  De  Burgho's  Estate. 
Madden,  J.,  for  Land  Judge,  [1896]  1  I.  R.  282 

2. Attendance  to  hear  judgment.]  Where 

judgment  is  reserved,  the  attendance  of  counsel 
to  hear  judgment  will  be  allowed.  In  re 
Leonard's  Estate        Ross,  J.,  [1897]  1 1.  R.  450 

3. Right  to  recover.]    The  remuneration 

of  a  counsel,  being   in  the  nature  of  an  honor- 


COUNSEL — continued. 

arium  is  not  recoverable.    Lowry  v.  Kilmainham 

District  Council  N.  P.,  33  I.  L.  T.  514 

Action  which  could  have  been  brought  in 

County  Court — Costs  of  more  than 
two  counsel — Certificate — Time  for 
giving — Effect  of  absence  of  certificate 
in  subsequent  proceedings 
[1914]  2 1.  R.  160, 169  ;  48 1.  L.  T.  R.  18 
See  Solicitor— BUI  of  Costs.    84. 

Attendance  at  taxation  of  costs 

41 1.  L.  T.  R.  121 
See  Solicitor— Bill  of  Costs.    48. 

Authority  of  48  I.  L.  T.  R.  55 

See  Compromise  of  Action. 

Costs    of- — Courts    (Emergency    Powers) 

Act,  1914  [1915]  2  I.  R.  123 

See  Practice — Execution.    8. 

Equity— Suit  37  I.  L.  T.  R.  162 

See  County  Court — Practice.    24. 
See  Solicitor— Bill  of  Costs.    26-33. 

Fee  to — Discretion  of  Taxing  Master 

40  I.  L.  T.  R.  183 
See  Solicitor— Bill  of  Costs.    27. 

Fees— Abortive  trial  46  I.  L.  T.  R.  28 

See  Solicitor— Bill  of  Costs.    107. 
— —  Fees — Motion — Refreshers 

46  I.  L.  T.  R.  306 
/See  Solicitor— Bill  of  Costs.    114. 

Fees  to — Instructions  for  brief — Taxation 

See  Solicitor— Bill  of  Costs.    68-73. 

Number  30  I.  L.  T.  R.  86 

See  Practice — Costs.    20. 

Number  of — Arbitration — Costs 

[1908]  2  I.  R.  603, 608  ; 
42LL.T.R.8S,  125 
See  Solicitor — Bill  of  Costs.    47. 

Number  of — Fees 

[1907]  1 1.  R.  85,  88,  422, 434  ; 
40  I.  L.  T.  R.  251  ;  41 1.  L.  T.  R.  7, 81, 128 
See  Solicitor— Bill  of  Costs.    71,  72. 

^'  Number  of,  allowed  on  taxation 

-See  Solicitor— Bill  of  Costs.    33-47. 

Number — Four  allowed 

33  I.  L.  T.  R.  173 
<See  Solicitor — Bill  of  Costs.    22. 

Number — Final  iudgmeut  motion 

37  I.  L.  T.  R.  88  ;  3  N.  I.  J.  R.  300 
See  Solicitor — Bill  of  Costs.    32. 
Number— Motion — Three  allowed  as  be- 
tween party  and  party 

[1899]  2  I.  R.  29 
<See  Solicitor— Bill  of  Costs.    34. 
Number — Motion — Three  allowed  as  be- 
tween party  and  party 

[1899]  2  I.  R.  619 
See  Solicitor— Bill  of  Costs.    33. 
Number— Motion    for  judgment— Consul- 
tation 31 1.  L.  T.  R.  157 
See  Solicitor — Bill  of  Costs.    43. 

■ Number — Motion  for  leave  to  discontinue 

351.  L.T.R.  21  ;  1N.I.J.R.5 
See  Solicitor— Bill  of  Costs.    19. 
Number— Motion  for  judgment  in  Divi- 
sional Court  34  I.  L.  T.  R.  183 
<See  Solicitor— Bill  of  Costs.     45. 
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■  Number — Motionto   discharge   order  in 

Chamber  for  particulars 

[1895]  1 1.  R.  309, 320 

Number,  three— Appeal    39 1.  L.  T.  R.  242 

See  Solicitor— Bill  o!  Costs.    13. 

Number-^Three — Consultation 

32I.L.T.R.54 
See  Solicitor— Bill  of  Costs.    40. 

Number — Three  allowed 

37I.L.T.R.74;   3 N.I.  J.  R.  159 
See  Solicitor— Bill  of  Costs.    42. 

Number— Three  [1895]  2  I.  R.  454  ; 

29  I.  L.  T.  317 
See  Solicitor— Bill  of  Costs.    35. 

Number — Three  allowed  in  special  jury 

case  29  I.  L.  T.  275 

See  Solicitor— Bill  of  Costs.    41 

Number — Three  allowed  as  between  party 

and  party  [1899]  1  I.  R.  107 

See  Solicitor— Bill  of  Costs.    38. 

Number — Three  allowed — Taxation    be- 
tween party  and  party 

[1899]  1 1.  R.  66 
Sie  Solicitor— Bill  of  Costs.    39. 

Refresher  [1902]  2  I.  R.  431,  447  ; 

36I.L.T.  R.37 
See  Solicitor— Bill  of  Costs.    69. 

Refre  sher— Term  35  I.  L.  T.  R.  115  ; 

1  N.  I.  J.  R.  134 
See  Solicitor— Bill  of  Costs.    91. 

Settlement  of  defence  and  interrogatories 

[1901]  1 1.  R.  480  ;  35 1.  L.  T.  R.  66  ; 

1  N.I.  J.  R.  104 
See  Solicitor— Bill  of  Costs.    50. 

Settlement  of  pleadings  by  senior  counsel — 

Costs,  party  and  party 

[1899]  1 1.  R.  342 
<See  Solicitor— Bill  of  Costs.    51. 

Settlement  of  specially  indorsed  writ  by 

37 1.  L.  T.  R.  88  ;  3  N.  I.  J.  R.  300 
See  Solicitor— Bill  of  Costs.    32. 
Taxing  Master's  discretion — Third  counsel 

2  N.  I.  J.  R.  294 
See  Solicitor— Bill  of  Costs.    44. 

Third  3  N.  I.  J.  R.  205 

See  Solicitor— Bill  of  Costs.    46. 

Third — -Less   than   £50   recovered — More 

than  £50  sued  for 
[1906]  2  I.  R.  526  ;  40  I.  L.  T.  R.  145 
See  Practice — Costs.    9. 

COUNSEL— FEE. 

Amount. 

See  Solicitor— Bill  of  Costs.    26-29. 

COUNSEL— JUNIOR. 

Right  to  be  instructed  on  hearing  of  case 
stated.]  A  junior  counsel  must  be  instructed 
on  the  hearing  of  a  case  stated,  to  open  the  case. 
Orogan  v.  Began  Q.  B.,  34  I.  L.  T.  474 


COUNTERCLAIM. 

— —  Admijsion  of  claim — Lodgment  of  money 
in  Court — Stay  on  payment  out 
[1905]  2  I.  R.  132  ;  39  I.  L.  T.  R.  39  ; 
5N.I.J.  R.33 
See  Practice — Payment  'Out  of  Court.    2. 

Cross-actions  [1908]  2  I.  R.  629; 

42  I.  L.  T.  R.  271 
See  Practice — Staying  Proceedings.    7. 
See  Cases  and  References  under  Practice — 
Counterclaim. 

Probate  suit — Costs  "  in  the  action  " 

[1901]  2  I.  R.  645  ;  1  N.  I.  J.  R.  62 
See  Solicitor— Bill  of  Costs.    89. 

COUNTERPART— Agreement  for  lease— Liabi- 
lity of  lessee  for  30I.L.  T.  R.125 
^36  Solicitor-Bill  of  Costs.    139. 

COUNTER  SECURITY— Surety 

[1895]  1 1.  R.  182 
See  Principal  and   Surety — Contract.    5. 

COUNTY— Ridings  [1909]  2  I.  R.  412 

See  Land  Registry.    53. 

COUNTY  BOROUGH— Revaluation 

[1910]  2  I.  R.  534 
See  Revaluation. 

COUNTY  CESS— Half-rents     [1914]  2  I.  R.  33  ; 

48I.L.T.R.79 
See  Local  Government — Rates.    16. 

COUNTY  CHARGES— Liability  of  half -rents  for 

51 1.  L.  T.  R.  133 
See  Local  Government — Rates.    17. 


COUNTY   COUNCIL. 

Petition  of  right — Grant  from  Parliament — 
Moneys  of  the  subject  in  the  hands  of  the  Grown — 
"  The  King  can  do  no  wrong  " — Irish  Land  Act, 
1903—  Losses  on  the  flotation  of  stock — Land 
Purchase  Account — Constituent  parts  of  Guarantee 
Fund — Development  Grant — Death  Duty  Grant — ■ 
Agricultural  Grant — Order  in  which  recoupment 
of  flotation  losses  to  be  borne — Purchase  of  Land 
(Ireland)  Act,  1891^Locffi?  Government  (Ireland) 
Act,  1898,  ss.  48  (1),  (2),  i^— Labourers  (Ireland) 
Act,  1906,  s.  15 — Lard  Lieutenant — Treasury 
Rules.']  In  the  financial  years  ending  31st 
March,  1906,  and  31st  March,  1907,  there  had 
been  deducted  from  the  grants  to  county 
councils  in  Ireland  the  sum  of  £73,218  12s.  5d, 
being  the  sum  of  £65,677  12s.  4d.  deducted 
from  the  Death  Duty  Grant,  and  the  sum  of 
£7,541  Os.  Id.  deducted  from  the  Agricultural 
Grant.  From  the  shares  of  these  grants  to  which 
the  County  Council  of  K.  was  entitled,  the 
deductions  made  were — ^for  the  year  1906,  the 
sum  of  £1,698  Os.  3d.,  and  for  the  year  1907, 
£6,766  12s.  6d.,  making  together  the  sum  of 
£8,464  12s.  9d.,  whereof  £2,957  8s.  3d.  had 
been  withdrawn  from  the  Death  Duty  Grant, 
and  the  sum  of  £5,507  43.  6d.  from  the  Agri- 
cultural Grant.       These  deductions  had  been 
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COUNTY  COVNClh— continued. 
made  in  pursuance  of  certain  statutory  pro- 
visions of  the  Land  Purchase  (Ireland)  Acts, 
enabling  deductions  to  be  made  from  the  grants 
for  the  purpose  of  recouping  losses  incurred  in  the 
working  of  the  finance  of  the  Laud  Purchase 
Acts.  The  County  Council  of  K.  filed  a  Petition 
of  Bight,  in  which  it  was  submitted  that  these 
deductions  were  illegal,  and  not  authorised 
or  warranted  by  the  Land  Purchase  (Ireland) 
Acts,  or  any  statutory  or  legal  authority. 
The  deductions  were  made  on  the  ground 
that  under  section  29  (2)  of  the  Irish  Land  Act, 
1903,  the  Guarantee  Fund  was  liable  to  make 
good  any  deficiency  in  the  income  account  of 
the  Irish  Land  Purchase  Fund,  and  that,  so 
far  as  these  deficiencies  were  caused  by  the 
issue  of  Guaranteed  Land  Stock  as  a  discount, 
the  Irish  Development  Grant,  as  one  of  the 
constituent  parts  of  the  Guarantee  Fund,  was 
first  to  be  charged,  under  section  38  of  the  Act 
of  1903,  so  long  as  it  was  able  to  meet  them ; 
but  that  there  were  other  deficiencies  in  the 
income  account  with  which  the  Local  Taxation 
Grants,  as  constituents  of  the  Guarantee  Fund 
were  directly  chargeable,  and  that  these  de- 
ficiencies arose  from  the  following  causes : — 
(1)  Arrears  from  the  payment  of  purchase 
annuities,  £9,119 ;  (2)  unearned  dividends  in 
issue  of  stock,  £23,750 ;  (3)  advance  dividends, 
£13,650 ;  (4)  interest  due  but  not  received, 
£15,500 ;  (5)  unproductive  balances,  £8,977. 
The  petition  took  exception  to  items  (2),  (3), 
and  (5)  of  the  foregoing  deductions,  and  charged 
that  the  Development  Grant  had  not  been  duly 
applied  under  the  provisions  of  the  Irish  Land 
Act,  1903,  but  had  been  devoted  to  other  pur- 
poses, with  the  result  that  the  Death  Duty  Grant 
and  the  Agricultural  Grant  had  been  improperly 
charged  with  sums  which  should  have  been  paid 
primarily  out  of  the  Development  Grant  portion 
of  the  Guarantee  Fund.  It  was  also  submitted 
that  the  dividends  and  sinking  fund  on  two 
millions  of  "  excess  stock,"  issued  to  make  good 
the  loss  occasioned  by  the  Guaranteed  Land 
Stock  being  issued  at  a  discount  if  chargeable 
at  all  against  the  Land  Purchase  Fund  or 
Guarantee  Fund,  should  be  made  good  out  of 
the  Development  Grant  before  the  Death  Duty 
Grant  and  Agricultural  Grant  could  be  resorted 
to.  It  was  further  submitted  that  the  sum  of 
£50,000  payable  out  of  the  Irish  Development 
Grant  to  the  income  account  of  the  Irish  Land 
Purchase  Fund  for  the  financial  year  ending 
March  31,  1907,  had  been  improperly  withdrawn 
therefrom,  and  that  up  to  March  31,  1905,  a 
sum  of  £156,000  had  been  paid  from  the  Irish 
Development  Grant  into  the  income  account  of 
the  Irish  Land  Purchase  Fund,  under  the  pro- 
visions of  section  38  of  the  Irish  Land  Act,  1903  ; 
according  to  a  statement  of  the  Secretary  of  the 
Treasury,  the  unexpended  balances  of  money 
from  the  Irish  Development  Grant  should,  under 
the  provisions  of  section  15  of  the  Labourers 
Act,  1906,  be  used  as  a  working  balance,  and 
should  not  be  reckoned  as  part  of  the  income 
of  the   Land   Purchase   Fund  in   determining 


COUNTY  COVJiClh— continued. 
whether    that    income    was    sufficient,    under 
section  29  (2)  of  the  Irish  Land  Act,  1903.    The 
sum  of  £98,000,  the  amount  of  the  working 
balance,  included  the  sum  of  £50,000  payable 
from  the  Development  Grant  for  the  financi^ 
year  ending  March  31, 1907,  and  it  was  submitted 
that  this  sum  was  not,  upon  the  true  construc- 
tion of  section  15  of  the  Labourers  (Ireland) 
Act,  so  applicable,  and  out  of  the  sum  of  £98,000 
only   such  portion   thereof   (if   any)   as  repre- 
sented   moneys    transferred    from    the    Irish 
Development  Grant  prior  to  March  31,  1906, 
and   which   remained   then   unexpended,   were 
applicable    for   the    purpose    of   such   working 
balance,  and  all  moneys  payable  or  paid  from 
the  Development   Grant,  under  section  38  of 
the  Irish  Land  Act,  1903,  after  March  31,  1906, 
should  have  been  paid  to,  and  reckoned  as 
forming  part  of,  the  income  account  of  the  Irish 
Land  Purchase  Fund.    It  was  further  submitted 
that  Statutory  Rules  10  and  23  of  the  24th 
November,  1904,  were  ultra  vires  and  void  ;  that 
the  whole  of  the  Death  Duty  Grant  should  be 
exhausted  before  the  Agricultural  Grant  wa? 
resorted  to,  and  that  there  was  no  power,  after 
the  closing  of  the  accounts  for  the  financial  year 
ending  March  31,  1906,  to  re-open  them,  and 
charge   the  county  councils   with   any  of  the 
deficiencies : — Held,  that  the  suppliants'  right 
to  the  moneys  was  founded  upon  grant,  and  not 
upon   contract ;    but   that   the   moneys  were, 
nevertheless,   the   moneys   of  the  suppliants  in 
the  hands  of  the  Crown,  and  were  a  proper 
subject  of  Petition  of  Right.    The  principle  that 
the  King  can  do  no  wrong  is  no  answer  to  a 
Petition  of  Right  to  recover  from  the  servants  of 
the  Crown  moneys  to  which  the  suppliants  are 
entitled  under  a  grant.    Held,  also,  that  section 
6  (6)  of  the  Purchase  of  Land  (Ireland)  Act,  1891, 
by  which  all  questions  arising  as  to  the  share  of 
any  county,  &e.,  in  any  fund  or  sum  dealt  with 
in  that  Act  shall  be  dealt  with  by  the  Lord 
Lieutenant,  did  not  preclude  the  Court  from 
determining  the  questions  raised  by  the  Petition. 
Held,  also,  that  none  of  the  objections  in  the 
Petition  could  be  sustained ;    that  upon  the 
meaning  of  the  word ' '  deficiency  "  in  section  38 
of  the  Irish  Land  Act,  1903,  the  entire  capital 
loss  incident  to  the  issue  of  stock  at  a  discount 
might  be  met  by  the  creation  of  stock,  instead 
of  paying  it  out  of  the  Irish  Development  Grant, 
so  far  as  it  would  stand  ;    that  the  deductions 
under  the  heads  of  "  Unearned  Dividends  on 
Stock  "  and  "  Advance  Dividends  "  were  duly 
authorized  ;  that  under  the  head"  Unproductive 
Balances,"  if  there  were  default  by  the  servants 
of  the  Crown,  the  same  could  not  be  imputed 
to  the  Sovereign,  so  as  to  make  them  an  appro- 
priate subject-matter  for  a  Petition  of  Right ; 
that  the  objection  to  the  validity  of  the  Treasury 
Rules    was   not   maintainable,    and   that   the 
£50,000  payable  out  of  the  Development  Grant 
for  the  financial  year  ending  31st  March,  1907, 
was  properly  appropriated  as  part  of  the  "  work- 
ing balances "   specified  in  section  15  of  the 
Labourers  (Ireland)  Act,  1906,  and  not  as  part 
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of  the  income  account  of  the  Irish  Land  Purchase 

Fund.     Kildare  County  Council  v.  Tlie  King 

K.  B.,  [1909]  2  I.  R.  199 
See  under  Local  Covernment. 

[1913]  1  I.  R.  63, 193  ;  47  I.  L.  T.  R.  51,53 

See  Local  Government — Roads.    5. 

Action  against,  for  value  of  road  materials 

[1913]  2 1.  R.  468 
See  Local  Government — Roads.    26. 

Action  by,  for  extraordinary  expenses  of 

repair  of  road — Service  out  of  the  juris- 
diction [1913]  2  \.  R.  89, 96  ; 
47  L  L.  T.  R.  34 
See  Practice — Service.    40. 

■ -Baronial  guarantee — Eating 

[1908]  2 1.  R.  160  ;  42 1.  L.  T.  R.  3 
See  Baronial  Guarantee.    1. 

Candidate — Libel — Injunction 

[1902]  2 1.  R,  207  ;  35  I.  L.  T.  R.  107  ; 
1N.LJ.R.97 
See  Defamation — Libel.    7. 
Contribution — Demand  note — Urban  dis- 
trict council 
See.  Cases  under  Local  Government — Con- 
tribution. ' 
— —  Criminal    injury — Financial    year — Esti- 
mates                     [1908]  2 1.  R.  176  ; 
42  I.  L.  T.  R.  40 
See  Malicious  Injury.    27. 

Debt — Limitation  of  time  for  payment 

[1908]  1 1.  R.  503 
See    Limitations,    Statute    of — Personal 
Action.    19. 

District  lunatic  asylum  —  Committee  of 

Management — Appointment  of  medical 
officer — Mandamu/i 

[1909]  2  I.  R.  276,  284  ; 

42  I.  L.  T.  R.  233  ;  43  I.  L.  T.  R.  1 

See  District  Lunatic  Asylum.    2. 

— ■ —  Division  of  urban  district  into  wards — 

Order  [1902]  2  I.  R.  452  ; 

35  I.  L.  T.  R.  241 

See  Practice — Certiorari.    12. 

Election — Personation 

[1900]  2  I.  R.  304 
<See  Criminal  Law — General.    21. 

Election   petition  —  Returning    officer  — 

Costs  [1900]  2  I.  R.  384 

See  Local  Government — Election  Petition. 
6. 

Harbour  constable — Collection  of  tolk^ 

Eemuneration  [1906]  2  I.  R.  458 

See  Local  Government — OfScer.    9. 

Highway — Injury  to — Repair  of  damage — 

Right  of  action  [1910]  2  I.  R.  644  ; 

45 1.  L.  T.  R.  156, 275. 276,  note 
See  Highway.    2. 

Highway — Surface  water — Drain — Duty  of 

adjoining  ownerto  scour — Presumption 
of  legal  origin  [1910]  2  I.  R.  544  ; 

44  I.  L.  T.  R.  146 
See  Local  Government — Roads.    49. 

Income  tax — Interest  allowed  by  treasurer 

of  county  council       [1910]  2  I.  R,  521 
See  Revenue — Income  Tax.    1. 
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Liability  for  injury  through  defect  in  road 

35  I.  L.  T.  R.  78  ;  1  N.  I.  J.  R.  183 
See  Local  Government — Roads.    8. 

Liability  for  negligence  of  contractor — 

Repair  of  guard  wall 
[1905]  2  I.  R.  415, 542  ;  5  N.  I.  J.  R.  179, 280 
See  Negligence.    13. 

Liability  for  repair  of  roads — Mandamus. 

[1904]  2  I.  R.  569, 579  ;  38 1.  L.  T.  R.  178,  233 
See  Local  Government — Roads.    43. 

Light  railway  —  Guaranteed  dividends  ■ — 

Committee  of  Management 
[1906]  2  I.  R.  282  ;  39  I.  L.  T.  R.  174  j 
5  N.  1.  J.  R.  23a 
See  Baronial  Guarantee.    2. 

Non-repair  of  highway — Immunity  from 

liability  [1902]  2  I.  R.  538  ;. 

36  I.  L.  T.  R.  210 
See  Highway.    19. 

■  Old    Age    Pension    Committee — Invalid 

election — Quo  warranto — Power  to  re- 
move member  of  committee 
[1913]  2  I.  R.  55  ;  46  I.  L.  T.  R.  224,  277 
See  Old  Age  Pension.    2. 

Proposal  Committee  —  Lowest  tender  — 

Contract — Certiorari 

[1905]  2  I.  R.  299  ;  5  N.  I.  J.  R.  95 
See  Practice — Certiorari.    19. 

Rates    [1905]  2 1.  R.  154;  38  I.  L.  T .  R.  20T 

See  Local  Government — Rates.    25. 

Repair  of  roads  [1908]  2  I.  R.  1, 101,  285  ,- 

40  I.  L.  T.  R.  120 
See  Local  Government — Roads.    18. 

Repair  of  roads — Obstruction  on  part  left 

open  for  traffic  [1912]  2  I.  R.  392  ;: 

46  I.  L.  T.  R.  302 
See  Negligence.    35. 

Repair  of  roads — Steam  roller — Injury  to 

gas  pipes  [1901]  1 1.  R.  492,  507  r 

35I.L.T.R.1T 
S'ee  Local  Government — Roads.    41. 

Resolution — Obstruction  of  highway 

[1902]  II.  R.  13  ;  2  N.  I.  J.  R.  33 
See  Highway.    16. 

Road  contractor.  Entry  by,  on  land — Order 

of  Justices  38  I.  L.  T.  R.  87 

See  Justices — Jurisdiction  (Petty  Sessions). 
107. 

[1904]  2 1.  R.  529  ;  38  I.  L.  T.  R.  9» 

See  Local  Government — Disqualiflcaticn. 
10. 
— —  Surveyor  • —  Repair  of  road  —  Entry  for 
materials 
[1912]  2  I.  R.  283  ;  46  I.  L.  T.  R.  31 
See  Local  Government — Roads.    25. 
— —  Telephone  service — Permission  by  county 
council  to  telephone   company  to  erect 
poles,  paying  rent  for  way-leave  and 
granting  special  telephone  facilities  to- 
council — Purchase  of  plant  and  assets 
of  telephone  company  by  Postmaster- 
General— Postmaster-Generalnct  bound 
by  agreement  for  rent  and  facilities 

[1914]2I.  R.20S 
See  Telephone. 
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COUNTY  COUNCIL  MEETING— Proceedings  at 
— Adjournment  by  chairman 

45  I.  L.  T.  B.  267 
See  Local  Government — Election.    9. 
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Appeal  343 

Deceee  349 

Jurisdiction  .  352 

Pkactice         -  358 

■COUNTY  COURT— APPEAL. 

1. Amendment  of  ejectment  civil  bill  into 

■equity  civil  bill — County  Court  Appeals  {Ir.)  Act, 
1889,  a.  5.]  Tiie  Judge  of  Assize  has  jurisdiction 
under  s.  5  of  the  County  Court  Appeals  (Ir.)  Act, 
1889,  to  amend  a  process  of  ejectment  on  the 
title  into  an  equity  civil  bill.  Henry  M' Shane 
-V.  James  M' Shane  and  another 

Cir.  Cas.,  Boyd,  J.,  46  I.  L.  T.  R.  175 
2. Appeal  from  Lord  Chancellor's  in- 
junction and  order  for  possession  under  section  44 
of  the  County  Officers  and  Courts  (Ireland)  Act, 
1877—40  <fc  41  Viet.,  c.  56,  ss.  43,  44,  and  45.] 
■Section  44  of  the  County  Officers  and  Court 
'(Ireland)  Act,  1877,  enacts  that  "  during  the 
intervals  between  the  sittings  of  the  Civil  Bill 
•Court  in  any  county  any  party  to  a  suit  or  pro- 
ceedings pending  in  the  Civil  Bill  Court  of  such 
comity  may  apply  for  an  injunction  to  the  Lord 
Chancellor,  who  shall  have  the  same  power  to 
grant  an  injunction  as  he  would  have  had  if  the 
■suit  had  been  instituted  in  the  Court  of  Chancery, 
and  the  granting  of  any  such  injunction  shall 
not  operate  to  remove  such  suit  from  the  Civil 
Bill  Court  unless  the  Lord  Chancellor  shall 
■otherwise  direct."  An  appeal  lies  to  the  Court 
•of  Appeal  from  an  order  of  the  Lord  Chancellor 
made  in  exercise  of  the  jurisdiction  conferred  on 
'liim  by  this  section.     TvAihy  v.  Kirby 

App.,  39  I.  L.  T.  R.  261 

3. Appeal — Consent    decree.]      On  the 

hearing  of  a  civil  bill  for  the  trover  of  a 
piano,  the  following  entry  was  made  in  the 
'Clerk  of  the  Peace's  book: — "Order  decree, 
£7  10s.  with  costs.  Consent.  Defendant  re- 
liaining  the  piano."  The  Civil  Bill  decree  itself 
was  an  ordinary  one  for  £7  10s.  and  costs : — 
Held,  that  the  decree  was  a  consent  decree  and 
•that  no  appeal  lay.  Held  also,  that  in  dis- 
missing an  appeal  which  had  been  wrongly 
brought  by  the  plaintiff,  the  judge  had  jurisdic- 
tion to  order  the  plaintiff  to  pay  the  costs  of  the 
abortive  appeal.     Pohlmann  v.  Daniel 

App.,  4  N.  I.  J.  R.  162 

4.  Costs — Remitted  action  of  contract — 

■Costs  allowed  on  decree  for  less  than  £20 — Appeal 
not  entered  in  time  from  decree — Parties  resident 
in  same  civil  bill  jurisdiction — Notice  of  motion 
to  review  taxation.]  The  High  Court  costs  and 
Civil  Bill  costs  having  been  wrongly  allowed  : — 
Held,  that  the  Judge  of  Assize  had  no  juris- 
■diotion  to  order  repayment  by  the  solicitor 
■personally.  Held  also,  that  time  for  appeal 
-was  from  last  order  on  appeal  from  taxation. 
Neuyman  v.  Caffelle 

Cir.  Cas.,  FitzGibbon,  L.J.,  34  I.  L.  T.  R.  108 


COUNTY  COURT— APPEAL— coneijiMet?. 

5. Death  of  sole  plaintiff  or  defendant 

between  decree  and  hearing  of  appeal — Letters 
of  administration — No  appearance  for  appellanU 
— Putting  name  of  administratrix  on  the  record.] 
Where  a  person  who  was  sole  plaintiff  in  one 
case  and  sole  defendant  in  a  cross-case  brought 
by  one  of  the  defendants  in  the  first  case,  and 
had  succeeded  in  both,  died  after  the  hearing  in 
the  County  Court  and  before  the  Assizes,  and  the 
defendants  in  the  first  ease  and  plaintiff  in  the 
second  appealed  but  did  not  appear  at  the  hear- 
ing before  the  Judge  of  Assize  : — Held,  that  the 
deceased's  administratrix  was  entitled  to  be  put 
upon  the  record  and  take  out  affirmances  of  the 
decision  of  the  County  Court.  Magennis  v.  Tool 
Cir.  Cas.,  Cherry,  L.J.,  44 1.  L.  T.  R.  108 

6. Equity  Civil  Bill — Notice  of  appeal  to 

Assizes — Subsequent  appeal  to  the  Lord  Chancellor 
under  the  Couniy  Officers  and  Courts  (Ir.)  Act, 
1877,  s.  43 — Evidence  on  appeal — County  Court 
Appeals  Act  and  Orders,  1889 — 0.  II.,  r.  1 ; 
v.,  r.  2  ;  Orders,  1890,  0.  XX.,  r.  7.]  Service 
of  notice  of  appeal  to  the  Assizes  when  un- 
accompanied by  lodgment  of  the  security  for 
costs  required  by  the  rules  does  not  amount  to 
"  instituting  an  appeal"  within  n.  3  of  the 
County  Court  Appeals  Act,  1889,  so  as  to  pre- 
clude the  defendant  from  subsequently  appealing 
to  the  Lord  Chancellor  under  section  43  of  the 
County  Courts  Act  of  1877.  Upon  the  hearing 
of  such  appeal  the  Judge  has  jurisdiction  under 
Order  XX.,  r.  7,  of  the  County  Courts  Orders, 
1890,  to  direct  evidence  to  be  given  before  him, 
either  orally  or  by  affidavit.  Caffrey  v.  Price 
V.-C.,  31 1.  L.  T.  R.  165 

7. Equity   jurisdiction — Recognisances.] 

Where  an  appellant,  on  an  appeal  from  an  order 
made  by  the  Recorder  of  Dublin  on  a  summons 
under  the  Married  Women's  Property  Act,  1882, 
s.  17,  did  not  lodge  a  sum  of  £5  as  security  for 
the  costs  of  such  appeal : — Hdd,  that  the  appeal 
must  be  dismissed,  being  an  appeal  from  the 
equity  jurisdiction  of  the  Recorder.  Carpenter 
V.  Carpenter  Dub.  App.,  40  I.  L.  T.  R.  142 

8. Loan  Fund  Acts — Appeal  from  the 

County  Court — Jurisdiction — 45  cfc  46  Vict.,  c.  29, 
s.  4.]  Where  the'County  Court  Judge  wrongly 
exercised  the  jurisdiction  of  a  Court  of  first 
instance  and  gave  a  decree  on  a  process  brought 
on  a  loan  fund  note  by  a  loan  fund  society  as 
plaintiff,  the  Judge  of  Assize  has  jurisdiction  to 
reverse  that  decree.  Ballyjamesduff  Loan  Fund 
Society  v.  Tierney 

Cir.  Cas.,  Palles,  C.B.,  41  I.  L.  T.  R.  187 

9. Loan     Fund      Acts — Appeal     from 

justices — Jurisdiction — Appeal  only  to  County 
Court — Loan  Fund  Act,  1906,  s.  6 — County  Court 
Act,  1882,  s.  4.]  Where  under  section  6  of  the 
Charitable  Loan  Societies  Acts,  1906,  an  appeal 
is  taken  to  the  County  Court  from  a  decision 
of  a  court  of  summary  jurisdiction,  a  further 
appeal  from  the  County  Court  to  the  Judge  of 
Assize  does  not  lie.     Stafford  v.  Teague 

K.B.,  41 1.  L.  T.  R.  135 

10.  ^  Not  listed — Coats — Counsel  briefed.] 

The  defendant  served  and  lodged  a  day  late 
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a  notice  of  appeal  from  a  civil  bill  decree. 
The  plaintiff's  solicitor  drew  attention  to  the 
fact  that  the  appeal  was  late,  and  the  defen- 
dant's solicitor  wrote  a  letter  to  the  plaintiff's 
solicitor  stating,  in  effect,  that  he  would  rely 
on  the  appeal  being  in  time.  The  appeal  was 
not  listed  ;  but  the  plaintiff's  solicitor  briefed 
counsel  in  the  case  to  resist  the  defendant's 
contention  that  the  appeal  was  in  time.  It  was 
held  that  the  appeal  was  late ;  and  the  Court 
ordered  the  defendant  to  pay  to  the  plaintiff 
the  costs  (measured  at  two  guineas)  of  appearing 
to  resist  the  appeal  being  entertained.  Temple- 
ton  V.  Duggan 

Cir.  Cas.,  Andrews,  J.,  40  I.  L.  T.  R.  187 
11. Notice — Four  ia,ys— Sunday  inter- 
vening.'] Where  the  four  days  within  which  a 
notice  of  appeal  from  a  decision  of  a  County 
Court  Judge  must  be  served,  under  section  5  of 
the  County  Courts  Act,  1882,  expires  on  a 
Sunday  a  notice  served  on  the  following  Monday 
is  late.     M'EnteeY.  O'Reilly 

ClT.  Cas.,  Palles,  C.B.,  40  I.  L.  T.  R.  188 

12. Notice  of.]   Notice  of  the  appeal  and 

of  the  bond  must  be  served  by  the  appellant 
upon  the  opposite  party  to  the  suit.  Qorman  v. 
Moynihan 

Cir.  Cas.,  Murphy,  J.,  30  I.  L.  T.  454 

13.  Notice  of — Lodgment  with  Clerk  of 

Peace — Time  limited  for.']  Notice  of  appeal  from 
a  Civil  BUI  decree  or  dismiss  must  be  lodged 
with  the  clerls  of  the  peace,  as  well  as  served 
on  the  other  party,  within  the  four  clear  days 
prescribed  by  45  &  46  Vict.,  u.  29,  s.  5.  Doyle  v. 
'Wallis  <b  Son 

Cir.  Cas.,  Gibson,  J.,  App.,  40  I.  L.  T.  R.  13 

14. Notice    of — Service — County    Courts 

Amendment  Act,  1882,  s.  5.]  Notice  of  appeal 
under  the  County  Courts  Amendment  Act, 
1882,  s.  4,  must  be  served  as  prescribed  by 
section  5  of  the  said  Act,  and  service  by  regis- 
tered letter  is  insufficient.  Weir  v.  Feely  (19 
I.  L.  T.  B.  61)  approved.  Ferguson  v.  M'Gowan 
(24  Ir.  L.  T.  R.  48)  not  followed.  Healy  v. 
Bviler  and  others 

Cir.  Cas.,  Andrews,  J.,  29  I.  L.  T.  R.  105 

15. Notice  of.]    Notice  of  appeal  served 

more  than  four  days  after  the  rising  of  the 
County  Court  at  Kells,  at  which  a  decree 
was  granted,  but  within  four  days  from  the 
termination  of  the  hearing  of  the  County  Civil 
Bills  at  the  last  division  of  the  county : — Held, 
that  the  notice  of  appeal  was  in  time,  the 
"  close  of  the  sitting  of  the  County  Court " 
being  referable  to  the  rising  of  the  Court  at  the 
latest  town  in  the  county  for  the  hearing  of 
ordinary  Civil  BiUs.    M'  Cormich  v.  M'  Nally 

Cir.  Cas.,  Holmes,  J.,  28  I.  L.  T.  322 
(But  see  No.  16,  infra.) 

16. Notice  ol— Time  for— "  Sitting  of  the 

County  Court " — 45  <fc  46  Vict.,  c.  29,  ss.  4,  5.] 
Notice  of  appeal  to  the  Assizes  from  a  Civil  Bill 
decree  or  dismiss  must  be  lodged  and  served 
within  four  clear  days  from  the  close  of  the 
sitting  of  the  County  Court  for  the  particular 
town  at  which  the  decree  or  dismiss  was  pro- 
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nounced.     M' Cormich  v.  M' Nally  (28  I.  L.  T 
322)  overruled  ;  Boyd  v.  Kelly  (28  I.  L.  T   E 
147)  explained.     Smyth  v.  CKane 

Q.  B.,  31  I.  L.  T.  R.  163 

17.  Notice  of — Time  for  serving  notice— 

''Sitting  of  the  County  Cowrt  "— 45  cfc  46  Vict., 
c.  29,  ss.  4,  5.]  A  Civil  Bill  having  been  heard 
in  the  first  town  of  a  division,  the  notice  of 
appeal  was  served  within  four  days  of  the- 
conclusion  of  the  sittings  in  the  last  town  of 
the  division  : — Held,  that  such  notice  was  bad, 
as  it  must  be  served  within  four  days  of  the  con- 
clusion of  the  Sessions  at  the  particular  town 
at  which  the  Civil  Bill  was  heard.  Smyth  v. 
O'Kane  (31  I.  L.  T.  R.  168)  followed.  Andrews- 
V.  Nelson 

Cir.  Cas.,  O'Brien,  J.,  32  I.  L.  T.  R.  68. 

18.  - — •  Parties — Death  of  sole  plaintiff  pend- 
ing hearing  of  appeal — Abatement  of  appeal.} 
A  Civil  Bill  decree  was  granted  at  the  suit  of  a 
sole  plaintiff,  and  an  appeal  therefrom  was 
taken,  pending  the  hearing  of  which  the  plaintiff 
died  : — Held,  that  the  appeal  against  the  decreu- 
abated.     Eccles  v.  Tughan 

Cir.  Cas.,  Gibson,  J.,  30  I.  L.  T.  R.  82 

19.  Parties  —  Practice  —  Death  of  pa/rty' 

pending  appeal — Abatement — Procedure.]  In  an 
action  on  a  joint  and  several  promissory  note 
against  A.  and  B.,  a  decree  was  given  against  A. 
and  at  dismiss  against  B.  A.  appealed  from 
the  decree,  and  the  plaintiff  appealed  from  the- 
dismiss  against  B.  Pending  the  appeal,  B. 
died,  and  A.  withdrew  his  appeal : — Held,  that 
the  proper  course  was  to  adjourn  the  appeal 
against  the  dismiss  until  it  should  be  renewed 
by  the  representatives  of  B.  and  appealed  from. 
Gillen  v.  M'Veigh. 

Cir.  Cas.,  Kenny,  J.,  33  I.  L.  T.  R.  lit 

20.  Practice  —  Equity  suit  —  Jurisdic- 
tion— Security  for  costs — 52  &  53  Vict.,  c.  48, 
s.  3 — County  Court  Appeal  Rules,  1889,  0.  II., 
r.  1 — Costs.]  On  an  appeal  from  a  decision  of 
the  Recorder  of  Dublin  in  an  equity  suit,  the 
sum  of  £5  security  for  costs  had  not  been  lodged 
with  the  Clerk  of  the  Peace  : — Held,  there  was- 
no  jurisdiction  to  hear  the  appeal,  and  that  the- 
same  should  be  struck  out.  Caffrey  .v.  Price 
(31  I.  L.  T.  R.  165)  followed.  Jackson  v. 
Goates 

Co.  Ct.  App.,  Johnson,  J.,  32  I.  L.  T.  R.  26 

21. Practice — Failure    of    plaintiff    to 

appear — New  Civil  Bill.]  Where  a  plaintiff 
failed  to  appear  in  the  Civil  Bill  Court,  and  thc- 
case  was  dismissed  without  prejudice,  the 
plaintiff  having  appealed : — Held,  that  the 
appeal  should  be  dismissed,  as  the  proper  course 
to  adopt  was  for  the  plaintiff  to  issue  a  new 
Civil  Bill.  Connolly  v.  Taggart. 

Wright,  J.,  3  N.  I.  J.  R.  295 
(But  see  No.  23,  infra.) 

22.  Practice — Objection    to    decree    not 

raised  by  cross-appeal.]  Where  a  party  in  an 
Equity  Civil  Bill  action  appeals  from  so  muc'y 
only  of  an  order  of  the  County  Court  as  is  un- 
favourable to  himself,  his  adversary  cannot,  i  v 
the   absence   of   a   cross-appeal,   question  the- 
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validity  of  the  order.  Where  a  plaintiff  in  an 
•equity  Civil  Bill  for  specific  performance 
obtained  a  decree,  but  appealed  from  so  much 
of  it  as  charged  him  with  interest  on  purchase- 
money,  and  refused  him  damages  : — Keld,  that 
it  was  not  competent  for  the  defendant,  who 
had  not  appealed,  to  impeach  the  decree  on 
grounds  which  would  have  afforded  a  defence 
in  the  Court  below.     KeenaJian  v.  Oannon 

Monroe,  J.,  [1894]  1  I.  R.  412  ; 
28  I.  L.  T.  476 

23. Practice — Plaintiff  not  appearing  at 

Sessions — Dismiss  without  prejudice — Appeal.'] 
Where  a  plaintiff  failed  to  appear  to  support 
his  Civil  Bill  at  Quarter  Sessions,  and  it  was 
dismissed  without  prejudice,  on  appeal  to  th 
Assizes : — Held,  that  the  appeal  should  be 
heard,  as  45  &  46  Vict.,  c.  29,  s.  4,  requires  the 
Judge  of  Assize  so  to  do.  Baker  v.  Twinam 
(28  I.  L.  T.  R.  80)  followed.  Murphy  v. 
Walsh  (27  I.  L.  T.  R.  124)  and  Connolly  v. 
Taggart  (37  I.  L.  T.  R.  98)  not  followed. 
Rogers  v.   Cahill 

Johnson,  J.,  39  I.  L.  T.  R.  264 

24.  Practice — Plaintiff  not  appearing  at 

Sessions — Dismiss  without  prejudice — No  appeal.] 
Where  a  plaintiff  failed  to  appear  to  support 
his  Civil  Bill  at  Quarter  Sessions,  and  it  was 
dismissed  without  prejudice  ;  on  appeal  to  the 
Assizes : — Held,  that  such  appeal  should  be 
dismissed,  as  the  order  of  the  County  Court 
-Judge  was  correct,  and  plaintiff's  proper 
course  was  to  issue  a  new  Civil  Bill.  Connolly 
T.  Taggart 

Cir.  Cas.,  Wright,  3.,  37  I.  L.  T.  R.  98 
{But  see  No.  ?3,  supra.) 

25.  ■ •  Practice — Plaintiff  and  appellant  not 

appearing  in  County  Court — Dismiss  without  pre- 
judice.] Where  the  plaintiff  does  not  appear  in 
the  County  Court,  the  Judge  of  Assize  will  hear 
an  appeal  by  him  from  a  dismiss,  but  in  the 
event  of  his  being  successful  will  regulate  the 
costs  of  the  same  accordingly.  A  dismiss  with- 
out prejudice  should  not  be  granted  by  a  County 
Court  Judge  unless  some  fatality  arises  on  the 
hearing.     Baker  v.  Twinam 

Cir.  Cas.,  Holmes,  J.,  28  I.  L.  T.  R.  80 

26.  - —  Practice — Plaintiff  not  appearing  in 
Court  below — Dismissed  without  prejudice.]  In 
an  action  which  had  been  remitted  by  the  High 
Court  on  the  application  of  the  defendant,  the 
plaintiff  failed  to  appear,  and  the  action  was 

■dismissed  without  prejudice.  The  plaintiff 
■having  appealed  : — Held,  that  the  appeal  should 
be  heard.     Bussell  v.  Lahiff 

Dub.  App.,  Kenny,  J.,  42  I.  L.  T.  R.  188 

27. Reference  to  registrar  lor  account — 

Registrar's  certificate  confirmed.]  Where  the 
certificate  of  the  registrar  of  the  County  Court 
in  a  matter  of  account  has  been  confirmed  by 
the  County  Court  Judge  without  any  objection 
being  made  by  any  of  the  parties,  and  without 
any  application  being  made  to  have  the  case 
reheard  in  Court,  no  appeal  will  lie  from  the 
decree  to  the  Assizes,  unless  under  exceptional 
circumstances — as,  e.g.,  where,  for  some  reason 
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or  other,  the  plaintiff  has  not  been  heard  before 

the  registrar.     Barnett  v.  Gunn 

Cir.  Cas.,  Palles,  C.B.,  31 1.  L.  T.  R.  140 
{But  see  No.  29,  infra.) 

28. Remitted    action — Appeal — Practice 

— Plaintiff  not  appearing  at  Sessions — Dismiss 
without  prejudice — Appeal.]  A  plaintiff  failed 
to  enter  a  remitted  action  for  hearing  at  Sessions, 
and  on  the  application  of  the  defendants  under 
40  &  41  Vict.,  c.  56,  s.  51,  it  was  dismissed 
without  prejudice.  The  plaintiff  appealed  to  the 
Assizes.  Semble,  the  appeal  should  be  heard. 
M'  Cann  v.  The  Midland  Railway  Co. 

Cir.  Cas.,  Wright,  J.,  41  I.  L.  T.  R.  72 

29.  Right   ol   appeal — Appeal  in  cases 

referred  to  registrar  for  account.]  Where  a  case 
has  been  referred  to  the  registrar  for  an  accoimt, 
the  plaintiff  had  appeared,  and  the  registrar 
made  an  order  D.  W.  P.  On  the  list  being 
called  before  the  County  Court  Judge  for  cases 
to  be  reheard  the  plaintiff  did  not  appear,  nor 
was  any  application  made  to  have  the  case 
reheard  before  the  Judge,  and  the  registrar's 
order  was  accordingly  confirmed : — Held,  that 
the  plaintiff  had  a  right  to  appeal  to  the  Judge 
of  Assizo  without  there  being  any  rehearing 
before  the  County  Court  Ju(^e.  Murphy  v. 
Walsh  (27  I.  L.  T.  R.  124\  and  BarneU  v.  Gunn 
(31  Ir.  L.  T.  R.  140)  not  followed.  Randals- 
town  Gas  Co.  v.  M'Guirk 

Cir.  Cas.,  Johnson,  J.,  32  I.  L.  T.  R.  132 

30. Security   for   costs — County  Courts 

Appeals  {Ireland)  Act,  1889,  ss.  3  and  4 — Rules 
of  the  Supreme  Court  {Ireland),  1905,  Or.  LIX., 
r.  1  {a) — County  Courts  {Ireland)  Orders,  1890, 
Or.  XXXVI.,  r.  10.]  Where  notice  of  appeal 
from  a  decree  of  a  County  Court  Judge  on  the 
equity  side  was  lodged,  but  the  sum  of  £5 
as  security  for  costs  was  not  lodged  within  six 
clear  days  after  the  decree  was  pronounced,  the 
Judge  of  Assize  held  that  he  had  no  power  to 
declare  that  a  subsequent  lodgment  of  that  sum 
with  the  clerk  of  the  peace  before  the  hearing 
of  the  appeal  was  a  suflScient  compliance  with 
the  rule  as  to  the  lodement  of  such  sum,  and 
that  he  had  no  jurisdiction  to  hear  the  appeal, 
which,  accordingly,  was  struck  out.  Monaghm 
V.  Dunne    Cir  Cas.,  Dodd,  J.,  44  I.  L.  T.  R.  207 

31. Service  by  registered  IMet— Personal 

service — Appeal  list — Duty  of  clerk  of  the  peace.] 
When  notice  of  appeal  against  a  Civil  Bill 
decree  is  served  by  registered  letter,  such  service 
is  good  personal  service  under  45  &  46  Vict., 
c.  29,  s.  5,  if  the  receipt  of  such  notice  within  the 
prescribed  time  is  admitted  by  the  respondent 
or  his  solicitor,  or  if  such  receipt  can  be  proved 
aliunde  before  the  Judge  of  Assize.  Order 
XXXVI.,  r.  6,  of  theCounty  Court  Rules,  1890, 
authorising  service  of  notices  by  letter  is  not 
applicable  to  the  service  of  notice  of  appeals. 
The  provisions  in  section  5  prescribing  the  proof 
of  service  of  notices  of  appeal  are  directory,  not 
mandatory,  and  the  act  of  the  clerk  of  the 
peace  in  listing  the  appeals  is  ministerial  not 
judicial :  Quaere,  whether  the  clerk  of  the  peace 
ought  to  list  an  appeal,  where  the  afiSdavit 
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proving  service  merely  states  that  the  notice 
-was  duly  forwarded  by  registered  letter.    Dalton 
T.  Bingwood  K.  B.,  40  I.  L.  T.  R.  52 

32. Time  —  "  Sitting    of    the     County 

Court  " — Authority   of  Circuit  decisions — 45  <fe 

46  Vict,  V.  29,  s.  5.]    Quaere,  whether  notice  of 

appeal  to  Assizes  from  a  Civil  Bill  decree  or 

dismiss  must  be  lodged  and  served  within  four 

clear  days  from  the  close  of  the  sitting  of  the 

'County  Court  for  the  particular  town  at  which 

the  decree  or  dismiss  was  pronounced  ?    Boyd  v. 

Kelly  Clr.  Cas.,  Gibson,  J.,  28 1.  L.  T.  R.  147 

(See  No.  16,  supra.) 

33.  —  Time— 45  <fc  46  Vict.,  c.  29,  s.  5.] 

"Where  the  Sessions  at  which  a  decree  was  granted 

ended  on  Friday,  Dec.  21  : — Held,  that  a  notice 

of  appeal  served  on  Thursday,  Dec.  27,  was  late, 

although    Sunday,    Christmas    Day,    and    St. 

Stephen's  Day  intervened.     Watson  v.  Paxton 

App.,  41 1.  L.  T.  R.  40 

Case  stated  [1895]  2  I.  R.  97  ; 

28  I.  h.  T.  R.  66 
See  Practice — Case  Stated.    4. 

Death  of  party 

[1907]  2  I.  R.  486  ;  41 1.  L.  T.  R.  146 
See  Practice — Continuing  Proceedings.    2. 
— —  Interpleader  issue  33  I.  L.  T.  R.  38 

See  Practice — Interpleader.    10. 

COUNTY  COURT— DECREE. 
1. Action  lor  amount  of  former  decree — 

Adjournment  of  hearing — Lapse  of  seven  years 
from  decree — Extinguishment  of  debt — 14  &  15 
Vict.,  c.  57,  s.  144.]  The  plaintiff  obtained  a  Civil 
Bill  decree  against  the  defendant  on  13th  April, 
1896,  no  renewal  of  which  was  at  any  time  ap- 
plied for  or  granted.  On  2ud  January,  1903,  the 
plaintiff  issued  a  new  Civil  Bill  to  recover  the 
amount  due  under  the  former  one,  which  came  on 
for  hearing  at  Sessions  held  on  31st  March,  1903, 
but  stood  adjourned  to  the  ensuing  Sessions, 
when  the  plaintiff  obtained  a  decree  for  the 
amount  sued  for,  dated  18th  June,  1903.  On  a 
■case  stated  by  the  Judge  of  Assize  on  appeal : — 
Held  (Wright,  J.,  dissenting),  that  the  decree 
appealed  from  not  having  been  made  before  the 
•expiration  of  seven  years  from  the  date  of  the 
original  decree,  the  debt  and  costs  under  the 
latter  were,  by  virtue  of  section  144  of  14  &  15 
Vict.,  c.  57,  absolutely  extinguished,  and  that 
the  action  was  not  maintainable.  O'Prey  v. 
M'Kibben  (34  I.  L.  T.  R.  162)  considered. 
■Smith  V.  Smith 

K.B.,  [1904]  2  I.  R.  522  ;  37  I.  L.  T.  R.  237  ; 
4  N.  I.  J.  R.  32 

2. Assignment  by  deed — Bight  of  assignee 

to  sue  to  recover  amount  of  decree.^  One  T.  M. 
obtained  an  order  from  the  Judge  of  Assize  in 
March,  1897,  for  £21,  due  for  work  and  labour 
done  in  1894,  1895,  and  1896  for  the  defendant. 
He  assigned  this  order  by  deed  to  the  present 
plaintiff  in  May,  1898,  notice  being  given  to  the 
defendant : — Held,  that  the  assignor  could  sue 
in  his  own  name  for  the  amount  by  a  fresh 
•Civil  Bill.    Hartnett  v.  Lynch 

Cir.  Cas.,  FitzGibbon,  L.J.,  34  I.  L.  T.  R.  175 
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3. Certiorari  to  bring  up — Defendant  only 

possessed  of  partnership  assets.]  A  decree  in  the 
County  Court  against  a  defendant  whose  only 
assets  are  a  share  in  partnership  property,  will 
be  brought  up  on  certiorari.  There  is  apparently 
no  practical  method  of  executing  a  Civil  Bill 
decree  against  such  property.    Laird  v.  Ireland 

Kenny,  J.,  38  I.  L.T.  R.  100;  4  N.  I.J.  R.  122 

4. Certiorari  to  bring  up — Prohibition — 

County  Court  judge.]  A  County  Court  Judge 
had  granted  a  decree  against  a  trades  union 
society,  sued  in  its  registered  name  by  a 
member  for  a  sum  alleged  to  be  due  to  plaintiff 
under  the  rules,  for  a  period  of  unemployed 
labour.  On  an  application  by  the  defendant  for 
writs  of  prohibition  and  certiorari : — Held,  that 
as  the  decree  had  been  pronounced  and  had 
therefore  passed  out  of  the  judge's  hands,  pro- 
hibition would  not  lie  against  him,  but  a 
conditional  order  for  certiorari  was  granted. 
0' Bryan  v.  National  Society  of  House  Decorators 
Johnson,  J.,  1  N.  I.  J.  R.  160 

5. Civil  Bill  appeal— Plaintiff  (respondent) 

becoming  lunatic — Continuing  proceedings — ■ 
Jurisdiction  of  Judge  of  Assize  to  appoint  next 
friendr—i5  &  46  Vidt.,  c.  29,  s.  4.]  A  plaintiff 
in  a,  Civil  Bill  had  obtained  a  decree  in  the 
County  Court,  from  which  the  defendant  ap- 
pealed to  the  Judge  of  Assize.  Before  the 
hearing  of  the  appeal  the  plaintiff  became  a 
lunatic  : — Held,  that  the  Judge  of  Assize  had 
jurisdiction  to  appoint  a  guardian  as  next  friend 
of  the  lunatic  for  the  purpose  of  the  appeal,  and 
had  jurisdiction  to  adjourn  the  appeal  to  enpble 
such  appointment  to  be  made ;  and  that  a 
nominee  of  the  defendant  might  be  appointed 
if  no  one  representing  the  plaintiff  was  willing 
to  act.  The  principle  of  Canning  v.  Farren 
([1907]  2  I.  B.  486)  applied.  Moloney  v.  Looby 
K.B.,  [1915]  2  I.  R.  116  ;  49  I.  L.  T.  R.  10 

6.  Estoppel — Ejectment  for  non-payment 

of  rent — Deed  under  Court  decree — Grant  of  part  of 
holding — Subsequent  decree  in  ejectment — Crea- 
tion of  sub-tenancy.]  In  1884  a  purchaser  bought 
portion  of  a  holding  under  a  decree  of  the  Court 
•by  a  conveyance  which  expressed  that  the 
purchaser  was  to  hold  his  portion  of  the  holding 
as  tenant  to  the  head  landlord,  subject  to  a 
proportionate  part  of  the  rent  payable  in  respect 
of  the  entire  holding.  The  purchaser  was  sub- 
sequently sued  in  ejectment  for  non-payment  of 
rent  in  the  County  Court  by  the  tenant  of  the 
remainder  of  the  holding,  and  a  decree  was  got 
which  was  affirmed  on  appeal.  Twenty-three 
years  later  the  tenant  of  the  remainder  of  the 
holding  brought  another  ejectment  for  non- 
payment of  rent,  and  was  met  by  the  defence 
that  this  was  not  a  sub-tenancy,  but  a  portion 
of  the  principal  tenancy,  and  that  ejectment  for 
non-payment  of  rent  would  not  lie : — Held, 
though  the  deed  of  conveyance  clearly  showed 
an  intention  to  create  a  tenancy  to  the  head 
landlord  alone,  the  decree  in  ejectment  had 
nevertheless  created  a  valid  and  subsisting  sub- 
tenancy.    Bice  V.  Toal  &  Malhm 

Cir.  Cas.,  Gibson,  J.,  43  I.  L.  T.  R.  131 
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7. Interest — Withdrawing   opposition   to 

probate  upon  payment  of  a  fixed  sum  in  full 
discharge  of  all  claims — Order  decreeing  probate 
in  solemn  form  with  judgment  for  costs,  the  con- 
sent to  be  received  and  lodged  in  Probate  Registry — 
the  fixed  sum  carries  interest  from  the  date  of  the 
receiving  of  the  consent  until  payment.']  Where  a 
consent  was  entered  into  by  which  opposition  to 
probate  was  withdrawn,  the  plaintiffs  to  pay  the 
defendants  the  sum  of  £700  in  full  discharge  of 
all  claims  of  eTcry  kind  on  the  assets  of  the 
testator,  and  the  Court  pronounced  for  the  will 
with  judgment  for  defendants  for  costs,  and 
ordered  that  the  consent  be  received  and 
lodged  in  the  principal  Probate  Registry : — 
Held,  that  the  £700  carried  interest  at  4  per  cent, 
from  the  date  of  the  receiving  of  the  consent 
until  payment.     Long  v.  Gurry 

Co.  Ct.,  42  I.  L.  T.  289 

8. Process  on  decree — 14  tfc  15   Vict., 

c.  57  s.  144.]  A  Civil  Bill  process  can  be  brought 
on  foot  of  a  County  Court  decree  after  six  years, 
but  before  the  expiration  of  the  seventh.  O'Prey 
V.  M'Kilben 

Cir.  Cas.,  Palles,  C.B.,  34  I.  L.  T.  R.  162 

9. Renewal — Joint  stock  company.]    A 

joint  stock  limited  company  which  has  recovered 
a  decree  in  the  County  Court  has  no  means  for 
renewing  such  decree,  and,  consequently,  on  the 
expiration  of  one  year  from  the  granting  of  the 
decree,  can  issue  a  fresh  Civil  Bill  process  on  foot 
of  such  decree.  Portadown  Loan  Co.,  Ltd.  v. 
M'Geown  Co.  Ct.,  4  N.  I.  J.  R.  125 

10. Renewal  of  decree — Limited  liability 

company — Affidavit  for  renewal  under  14(fc  15 
Vict.,  e.  57,  s.  140,  cannot  be  made  by  secretary  of 
company.]  A  plaintiff  company  obtained  a 
decree  against  a  defendant,  and  three  years 
afterwards  issued  a  new  Civil  Bill  against  him 
for  the  balance  unpaid  on  foot  of  the  former 
decree.  It  was  objected  on  the  part  of  defendant 
that  the  proper  course  was  to  renew  the  original 
decree,  and  that  the  suit  on  foot  of  it  could  not 
be  maintained  : — Held,  that  neither  the  secretary 
nor  any  other  officer  of  a  company  has  power  to 
swear  the  affidavit  of  renewal  required  by  s.  140 
of  the  Civil  Bill  Act,  1851  ;  that  since  the  Statute 
Law  Revision  Act,  1892,  which  repealed  the 
latter  portion  of  s.  140  of  14  &  15  Vict.,  o.  57, 
there  is  no  one  who  can  swear  the  necessary 
affidavit  on  the  company's  behalf,  and  accord- 
ingly there  is  no  course  open  to  the  company  but 
to  sue  on  the  original  decree,  and  they  are 
entitled  to  do  so.  Fennelldk  Co.  v.  Lowry  (35 
I.  L.  T.  R  136  (Co.  Ct.), ),  affirmed.  Castlerahan 
Co-operative  Agricultural  and  Dairy  Society,  Ltd., 
V.  Gaffrey  Cir.  Cas.,  47  I.  L.  T.  R.  240 

Amount    recovered    under    £20  —  With 

costs    added   over  £20  —  Renewal  — 
Certiorari 

[1903]  2  I.  R.  177  ;  37  I.  L.  T.  R.  15; 
3  N.  I.  J.E.48 
See  Practice — Certiorari.    5. 

Arranging  debtor  [1896]  1  I.  R.  44  ; 

30  I.  L.  T.  70 
See  Bankruptcy — Arrangement.    4. 
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■  Renewal  against  executor  de  son  tort 

[1896]  2  I.  R.  4361 

See  Executor — Executor  de  son  tort.    3. 
— ■ —  Renewal  of 

See  County  Court — Practice.    49-55. 

COUNTY  COURT— JURISDICTION. 

1. Action  to  set  aside  agreement  for  sale- 

of  lands — Transfer — Valuation  over  £30 — Pur- 
chase-money under  £500 — Plaintiff  not  a  party 
to  agreement— Jurisdiction — 40  cfc  41  Vict.,  c.  56, 
«.  33,  sub-s.  {d) — 45  dh  46  Vict.,  v.  31,  s.  10, 
sub-s.  (6).]  Where  a  person  brings  an  action  to 
set  aside  an  agreement  for  the  sale  of  lands,  to- 
which  he  is  not  a  party,  on  the  ground  of  fraud 
and  undervalue,  and  the  valuation  of  the  lands- 
exceeds  £30,  the  Court  has  no  jurisdiction  to 
transfer  the  case  to  the  Coxmty  Court,  although 
the  purchase -money  does  not  exceed  £500,  under 
the  40  &  41  Vict.,  c.  56,  s.  33,  sub-s.  (d).  In  such 
a  case  the  jurisdiction  of  the  County  Court  arises 
under  the  45  &  46  Vict.,  c.  31,  s.  10,  sub-s.  (i), 
and  cannot  be  exercised  where  the  valuation 
of  the  lands  exceeds  £30.  Miller  v.  Hatrick 
Barton,  J.,  App.,  [1907]  1 1.  R.  82,  84 ; 
40  I.  L  .  T.  R.  262  ;  41 1.  L.  T.  R.  49, 64 

2. Administration  suit  in  Civil  BUI  juris- 
diction in  which  personal  representative  resided, 
but  not  that  in  which  deceased  had  last  place  of 
abode  or  defendant  resided — County  Officers  and 
Courts  (Ireland)  Act,  1877  (40  &  41  Vict.,  c.  66), 
s.  40  (c),  (h) — County  Court  Amendment  {Ireland)i 
Act,  1882  (45  &  46  Vict.,  c.  29),  i.  10  (a).]  A 
suit  for  the  administration  of  the  personal  estate 
of  a  deceased  person  was  brought  by  the  personal 
representative  against  one  of  the  next-of-kin  in 
theCivil  Bill  Court  of  the  County  of  C, within  the 
jurisdiction  of  which  the  plaintiff  resided.  The 
deceased  had  not  her  last  place  of  abode  or 
business  in  County  C,  nor  did  the  defendant 
reside  in  that  county  : — Held,  that  the  County 
Court  Judge  of  County  G.  had  no  jurisdiction  to 
hear  the  case.     Drake  v.  Gaynor 

Ross,  J.,  [1916]  1 1.  R.  92  ; 
50 1.  L.  T.  R.  57 

3. Building    society  —  Winding-up  — 

Building  Societies  Act,  1874,  ss.  4  and  32,  sub-s.  4 
(37  &  38  Vict.,  c.  42) — Winding-up  of  a  building 
society — Jurisdiction  of  a  Recorder  or  County 
Court  Judge  to  summon  before  him  for  examina- 
tion and  to  examine  directors  or  officers  of  a 
building  society  being  wound-up  under  the  super- 
vision of  his  Court — Implied  incorporation  of 
winding-up  procedure  of  the  Companies  Acts  with 
the  Building  Societies  Act,  1874  (37  <fe  38  Vict., 
c.  42) — Companies  Act,  1862  (25  <fc  26  Vict., 
c.  89) — Companies  (Consolidation)  Act,  1908 
(8  Edw.  VII.,  c.  69).]  An  order  having  been 
made  by  the  Recorder  of  Londonderry,  under 
section  32,  sub-section  4,  of  the  Building 
Societies  Act,  1874  (2),  to  wind  up  under  th& 
supervision  of  his  Court  a  building  society 
registered  under  that  Act  upon  an  application 
of  the  liquidators,  summonses  were  issued  to- 
certain  of  the  directors  of  that  society  to  appear 
before  the  Recorder  for  examination,  upon  an 
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application  by  the  liquidators  for  directions  with 
Respect  to  proceedings  against  the  directors  or 
officers,  or  some  of  them,  for  misfeasance  or 
breach  of  trust  in  the  management  of  the  affairs 
of  the  society  being  wound  up.  Upon  motion  of 
three  of  the  directors  so  summoned  to  make 
absolute  a  conditional  order  for  the  issue  of  a 
writ  of  prohibition  directed  to  the  Recorder  to 
prohibit  such  examination  by  him,  it  was  held 
that  the  statutory  jurisdiction  to  wind  up 
societies  registered  under  the  Building  Societies 
Act,  1874  (1),  conferred  exclusively  upon  the 
Civil  Bill  Court  in  Ireland,  by  sections  4  and  32, 
sub-section  4,  of  that  Act,  carried  with  it  every- 
thing necessarily  incidental  to  the  effective  dis- 
solution of  a  society  wound  up  thereunder,  and 
to  the  ascertainment  and  distribution  of  the 
assets  of  such  society  by  the  Civil  Bill  Court, 
and  that  such  exclusive  statutory  jurisdiction 
was  only  exercisable  by  some  statutory  mode  of 
procedure  for  the  winding-up  of  bodies  incor- 
porated by  statute,  known  to  the  Legislature  at 
the  passing  of  the  Building  Societies  Act,  1874 
(1);  and  that,  therefore,  notwithstanding  that 
the  Building  Societies  Act,  1874  (1)  and  the 
General  Orders  made  thereunder  did  not  ex- 
pressly refer  to  or  incorporate  such  provisions, 
the  procedure  for  the  winding-up  of  companies, 
provided  by  the  Companies  Act,  1862  (2),  as  re- 
enacted  by  the  Companies  (Consolidation)  Act, 
1908  (3),  were  impliedly  incorporated  with  the 
Building  Societies  Act,  1874  (1),  and  applied  to 
the  winding-up,  by  or  before  the  Civil  Bill  Coiirt, 
of  Societies  registered  under  the  latter  Act : — 
Held,  accordingly,  that  under  sections  174  and 
215  of  the  Companies  (Consolidation)  Act,  1908 
(4),  re-enacting  sections  115,  117,  and  165  of  the 
Companies  Act,  1862  (2)  the  Recorder  of 
Londonderry  had  jurisdiction  to  summon  before 
him  for  examination  and  to  examine  directors  or 
officers  of  a  society  being  wound  up  before  him 
under  the  Building  Societies  Act,  1874  (1),  with 
a  view  to  his  determining  whether  there  was  such 
a  prima  facie  case  against  them,  or  some  of  them, 
of  misfeasance  or  breach  of  trust  in  relation  to 
that  society,  as  would  induce  him  to  direct 
proceedings  to  be  taken  against  them  or  some  of 
them  in  the  High  Court.  Andrew  v.  Swansea 
Cambrian  Benefit  BuildingSociety  {501:  J.  (N.S.) 
C.  P.  428)  followed.  Held  also,  per  Kenny,  J., 
that,  adopting  the  decision  of  Vaughan-Williams, 
L.J.,  in  In  re  Portsea  Island  Building  Society 
([1893]  3  Ch.  205),  approving  and  following 
Andrew  v.  Swansea  Carnbrian  Benefit  Building 
Society,  the  enactments  and  practice  in  force  at 
any  time  in  the  Chancery  Division  for  the 
winding-up  of  companies  applied  to  the  winding- 
up  of  building  societies  in  the  Civil  Bill  Court, 
even  though  such  provisions  might  be  the  result 
of  enactments  passed  since  1874.  Bex  (McClean) 
V.  Recorder  of  Londonderry 

K.  B.,  [1911]  2  I.  R.  553  ;  45  I.  L.  T.  R.  159 

4. Claim    of    public    right    of    way— 

Incorporeal  hereditaments—Easement — 14  <fc  15 
Vict.,  c.  57,  ss.  35,  96—37  &  38  Vict.,  u.  66,  s.  1— 
40  <fc  41  Vict.,  c.  66,  s.  53.]    Where  a  plaintiff 
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in  a  civil  bill  claims  damages  for  trespass  to  his 
lands,  and  the  defendant  raises  a  bona  fide 
defence  of  the  existence  of  a  public  right  of  way 
at  the  place  in  question,  the  Civil  Bill  Court  has 
jurisdiction  to  hear  and  determine  the  matter 
in  dispute.     Davison  v.  Beattie 

Cir.  Cas.,  Kenny,  J.,  38  I.  L.  T.  R.  Ill  ; 
4  N.  I.  J.  R.  138 

5. Common  law  action  for  negligence — 

Employers  Liability  Act,  43  cfe  44  Vict.,  c.  42, 
^.  1  (1).]  A.,  by  her  next  friend,  issued  a  writ 
of  summons  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  negligence 
of  the  defendant  and  his  servants.  The  action 
was  remitted  for  trial  before  the  County  Court 
Judge  of  Antrim  by  an  order  of  the  Queen's 
Bench  Division,  and  when  it  came  on  for  hearing 
it  appeared  during  the  evidence  that  the  cause 
of  action  was  one  enumerated  in  section  1  of 
the  Employers  Liability  Act : — Held,  in  the 
County  Court,  that  when  it  appeared  that  the 
common  law  action  could  have  been  brought 
under  the  Employers'  Liability  Act  there  was 
no  jurisdiction  to  hear  the  case  in  the  County 
Court.  Held,  on  appeal,  on,  the  merits,  that  the 
appeal  by  the  plaintiff  should  be  dismissed. 
Breaden  v.  Elliot  Co.  Ct.,  28  I.  L.  T.  R,  84  ; 

Cir.  Cas.,  Holmes,  J.,  28  I.  L.  T.  R.  85,  note 

6. Decree      against      administrator  — 

Creditor's  right  of  subrogation.]  A  creditor  of 
the  estate  of  a  deceased  testator  having  obtained 
a  decree  in  the  County  Court  against  the  adminis- 
trator of  the  deceased,  which  in  form  is  only 
a  personal  decree,  may,  in  the  absence  of  default 
on  the  part  of  the  administrator,  have  the  same 
rights  against  the  assets  of  the  deceased  as  the 
administrator  would  have  of  indemnifying  him- 
self had  he  satisfied  the  decree.  M'Crea  v. 
M'  Ilvenny  Co.  Ct.,  43  I.  L.  T.  R.  74 

7. Decree  by  consent  as  to  right  of  way — 

Power  of  County  Court  Judge  to  give  a  decree  for 
a  right  in  a  different  direction  from,  that  claimed 
and  proved.]  Where  a  civil  bill  process  was 
brought  for  damages  for  the  obstruction  of  a 
right  of  way,  and  the  plaintiff  proved  his  right 
to  the  satisfaction  of  the  Court,  but  it  was 
agreed  and  consented  to  by  the  parties  in  open 
Court  that  the  decree  should  be  enteredestablish- 
ing  for  the  plaintiff  a  right  over  the  defendant's 
lands  in  a  different  direction  in  lieu  of  the  old 
right  of  way : — Held,  that  the  County  Court 
Judge  might  determiae  whether  a  way  existed, 
or  whether  the  whole  or  only  part  existed,  as 
claimed,  or  he  might  restrict  the  right,  but  he 
had  no  power  to  provide  that  the  plaintiff  should 
have  a  future  right  of  way  in  a  different  direc- 
tion, even  on  the  consent  of  the  parties. 
McClelland  v.  Quirey 

Cir.  Cas.,  O'Brien,  J.,  32  I.  L.  T.  R.  128 

8. Defendant   residing    in    a    different 

county  from  tliatin  whicli  the  lands  are  situate — 
14  cfc  15  Vict.,  c.  57,  ss.  35,  61,  65,  69—37  db  38 
Vict.,  c.  66,  s.  1.]  Where  an  action  is  brought 
under  the  title  jurisdiction  and  the  defendant 
resides  in  a  different  county  from  that  in  whioh 
the  lands  are  situate,  the  action  must  be  tried  in 
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the  county  and  division  in  which  the  defen- 
dant resides.     Coan  v.  Barry 

Cir.  Cas.,  47  I.  L.  T.  R.  119 
9.  — —  Detinue.]  Where  an  action  was 
brought  by  Civil  Bill  for  detinue  : — Held,  that 
there  is  no  right  to  sue  for  detinue  in  the  County 
Court,  and  that  the  process  could  not  be 
amended  by  adding  a  count,  where  the  effect 
would  be  to  convert  a  Civil  Bill  on  which  no 
action  could  possibly  be  maintained  into  one 
upon  which  an  action  could  be  maintained. 
Hickey  v.  Donovan       Co.  Ct.,  30  I.  L.  T.  R;  536 

10. Injunction — Handing  over  of  licence 

■ — County  Officers  and  Courts  (Ireland)  Act, 
1877,  s.  44.]  The  Court  has  no  power  under 
section  44  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877,  as  consequential  to  a  decree 
in  ejectment,  to  order  a  licence  paper  to  be 
handed  over.     Cadden  v.  Porter 

Ch.  Div.,  48  I.  L.  T.  R.  8 

11.  Lunatic — "  Residence."]     A  lunatic 

who  was  confined  in  Monaghan  Asylum  had  a 
farm  in  County  Cavan  and  usually  resided 
there  : — Held,  that  "  residence  "  under  the 
Lunacy  (Ireland)  Act,  1880,  means  ordinary 
residence  as  distinguished  from  compulsory 
detention,  and  that  the  lunatic's  real  residence 
was  in  Cavan.     Be  Murtha 

L.  C,  44  I.  L.  T.  R.  114 

12. Practice  —  Administration      suit  — 

Transfer — Jurisdiction — Personalty,  value  of — 
County  Officers  and  Courts  (Ireland)  Act,  1877 
(40  cfc  41  Vict.,  V.  56),  ss.  33  and  36.]  There  is  no 
jurisdiction,  even  on  consent,  under  section  36  of 
the  County  Officers  and  Courts  (Ireland)  Act, 
1877,  to  transfer  an  administration  suit  from  the 
High  Court  to  the  Civil  Bill  Court,  if  the  per- 
sonalty exceed  £500  in  amount  or  value  at  the 
time  of  the  commencement  of  the  suit,  although 
under  that  limit  at  the  death  of  the  person  whose 
estate  is  to  be  administered.  The  institution  of 
the  proceedings,  and  not  the  death  of  the 
testator  or  intestate,  is  the  date  at  which  the 
value  of  assets  determining  the  jurisdiction  to 
transfer  is  to  be  ascertained.  In  re  Devaney, 
deceased  ;  M'Garry  v.  Kilcullen 

M.  R.,  [1907]  1 1.  R.  327 
[And  see  No.  22] 

13.  ■ Practice — "  Nil  "^County    Courts 

(Ireland)  Act,  1877, s.  67.]  Where  a  Civil  Bill  pro- 
cess is  wrongly  brought,  and  there  is  accordingly 
no  jurisdiction  to  try  the  case,  the  County 
Court  Judge  should  enter  a  dismiss  without 
prejudice,  with  costs.     O'Keefe  v.  Dunne 

Cir.  Cas.,  Gibson,  J.,  28  I.  L.  T.  R.  116 
14. Practice — Want  of  jurisdiction  ap- 
pearing in  course  of  suit — Equity  Civil  Bill — 
Transfer  to  the  Lord  Chancellor — Re-transfer.'] 
A  mortgage  suit  was  brought  in  the  County 
Court  by  an  Equity  Civil  Bill  which  showed 
jurisdiction  on  its  face.  On  taking  the  accounts, 
however,  it  appeared  that  the  amount  owing  to 
the  plaintiff,  the  mortgagee,  was  £400  for 
principal  and  £145  for  interest,  and  that  he  had 
paid  a  further  sum  of  £47  for  rent  and  costs 
which  he  had  not  been  repaid.     The  County 
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Court  Judge  transferred  the  suit  to  the  Lord 
Chancellor,  who  re-transferred  the  suit  to  the 
County  Court  Judge.     M'Allister  v.  M'lniyre 
L.  C,  2  N.  I.  J.  R.  11 

15. Public  right  of  way — Special  danrnge.] 

The  County  Court  has  jurisdiction  to  try  a  case 
involving  a  dispute  as  to  a  public  right  of  way. 
Special  inconvenience  caused  by  obstruction  of 
a  public  right  of  way  does  not  constitute  special 
damage.  Robinson  and  others  v.  Kelly  and 
another  Cir.  Cas.,  47  I.  L.  T.  R.  248 

16. Remitted  action — Order  bad — Jwia- 

diclion  of  County  Court  Judge  to  refuse  to  hear — 
"  Nil" — Costs — Claim  for  £5.]  When  a  remit- 
ting order  has  once  been  made  the  County  Court 
Judge  is  bound  to  act  upon  it.  He  has  no 
jurisdiction  to  say  that  the  order  was  im- 
properly made  in  the  Superior  Court,  at  least 
where  the  order  is  good  on  its  face.  Reidv. 
W  Gregor  Cir.  Cas.,  O'Brien,  J.,  32 1.  L.  T,R.  106 

17. Service   out   of   the   jurisdiction— 

Interpleader — Civil  Bill  Act,  1851  (14  <fc  15 
Vict.,  c.  57),  s.  150.]  The  County  Court  has 
no  jurisdiction  to  pronounce  a  decree  upon  an 
interpleader  process,  the  service  of  which  was 
effected  upon  the  defendant  at  his  residence 
in  England.    Spence  v.  Parkes 

Q.  B.,  [1900]  2  I.  R.  619  ;  34  I.  L.  T.  R.  116 

18. Specific  performance  of  agreement  to 

grant  right  of  way — County  Officers  and  Courts 
(Ireland)  Act,  1877  (40  cfc  41  Vict.,  c.  56),  s.  33  (d), 
s.  36.]  The  jurisdiction  conferred  on  the  County 
Court  by  section  33  (d)  of  the  County  Officers  and 
Courts  (Ireland)  Act,  1877,  in  suits  for  specific 
performance,  includes  a  suit  for  the  specific  per- 
formance of  an  agreement  in  writing  for  good 
consideration  to  grant  a  right  of  way  as  appurte- 
nant to  a  holding,  and,  accordingly,  an  action  in 
the  Chancery  Division  claiming  such  specific  per- 
formance may,  if  otherwise  within  the  County 
Court  jurisdiction,  be  transferred  to  the  County 
Court  under  section  36  of  the  County  Officers  and 
Courts  (Ireland)  Act,  1877.  R.  v.  Westmoreland 
County  Court  Judge,  Ingleton  v.  Maudsley 
(36  W.  R.  477)  distinguished.  M'Ardle  v.  Kane 
M.  R.,  [1915]  1 1.  R.  259 

19. Splitting  demand — Land  Act,  1896, 

s.  16 — Landlord  and  Tenant  Act,  1860,  ss.  60 
66— 14cfc  15  Vict.,  c.  57,  s.  36.]  Where  a  land- 
lord brought  in  the  County  Court  an  ejectment 
for  non-payment  of  rent,  and  also  a  Civil  Bill 
for  the  rent  due  in  excess  of  two  years  (under 
section  16  of  the  Land  Law  (Ireland)  Act,  1896), 
and  the  entire  amount  of  the  rent  due  exceeded 
the  limit  of  jurisdiction  of  the  County  Court, 
although  the  balance  sued  for  in  the  Civil  Bill 
was  within  such  jurisdiction  : — Held,  to  be  a 
splitting  of  his  demand,  and  that  the  Civil  Bill 
for  rent  must  be  struck  out.  Lord  O'NeiU  v. 
Kyle  Co.  Ct.,  30  I.  L.  T.  R.  149 

20. To  grant  a  decree  against  an  admin- 
istrator for  assets  in  futuro.]  In  an  action 
against  an  administrator  claiming  against  him 
both  personally  and  as  such  administrator,  it 
being  found  that  a  balance  was  due  and  unpaid 
by  the  deceased,  but  was  not  due  by  the  defen- 
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dant  in  his  personal  capacity,  and  that  the 
defendant  at  the  commencement  of  the  action 
had  no  goods  of  the  deceased  in  his  hands  to 
be  administered : — Held,  that  there  is  no 
jurisdiction  in  the  County  Court  to  grant  a 
decree  against  assets  in  futuro,  and  the  action 
should  be  dismissed  on  the  merits  against  the 
defendant  personally,  and  dismissed  without 
prejudice  against  him  in  his  representative 
capacity.     M'Caul  v.  M'Ardle 

Cir.  Cas.,  Andrews,  J.,  35  I.  L.  T.  R.  195; 
I.  N.I.  J.  R.  271 

21.  Valuation  —  "  Lands''  —  Separate 

value — Power  to  amend.]     Plaintiff   brought   a 
Civil  Bill  under  the  ordinary  jurisdiction  of  the 
County  Court  in  respect  of  an  alleged  trespass 
as  regards  a  profit  d  prendre.    On  the  hearing  it 
transpired  that  a  question  of  title  was  involved. 
The  certificate   of  valuation  disclosed  a  gross 
valuation  of   over   £30,   but  in  the   certificate 
different  items  were  dealt  with,  the  land  and  the 
buildings  being  valued  separately.     The  valua- 
tion of  the  land  alone  was  within  the  County 
Court  title  jurisdiction.     37  &  38  Vict.,  c.  66, 
s.  1,  as  amended  by  40&41  Vict.,  c.  56,  ss. 
53   and   54,   provides — "  Such   chairman   shall 
xjiave  jurisdiction  to  try  by  C'vil  Bill  actions  in 
which  the  title  to  any  corporeal  or  incorporeal 
hereditaments  shall  come  in  question  when  the 
value  of  the  land  in  dispute,  or  in  respect  of 
which  an  easement  or  licence  is  claimed,  shall  not 
exceed  £30  by  the  year  as  valued  under  the  Acts 
relating  to  the  valuation  of  rateable  property  in 
Ireland."     The  plaintiff  wished  to  amend  the 
ordinary  civil  bill  into  one  on  the  title  : — Held, 
that  land  in  the  section  included   the   whole 
holding,    and    that    there    must    be    separate 
certificates  and  separate  valuations  in  fact  to 
bring  any  case  within  the  jurisdiction.     Held, 
also,  that  the  valuation  of  the  holding  being 
over  £30  the  Court  had  no  power  to  amend. 
Colqv-houn  v.  Doyle 

Cir.  Cas.,  Kenny,  J.,  40  I.  L.  T.  R.  240 

22. Value  of  assets — At  institution  of 

proceedings  —  Persormlty,  value  of  —  County 
Officers  and  Courts  {Ireland)  Act,  1877  (40  &  41 
Vict.,  c.  56),  ss.  33,  36.]  One  of  the  next-of-kin 
of  an  intestate  was  an  infant.  The  adminis- 
trator left  the  country  after  placing  the  infant's 
distributive  share  in  deposit  receipt  in  a  bank, 
but  without  informing  the  infant  or  anybody  on 
his  behalf  that  he  had  done  so,  or  that  the 
distributive  share  was  available  for  the  infant. 
The  administration  summons  was  brought  on 
behalf  of  the  infant  against  the  administrator 
for  the  administration  of  the  intestate's  estate  : — • 
Held,  that  the  defendant  (the  administrator) 
should  be  ordered  to  pay  the  costs  of  the  sum- 
mons. The  institution  of  the  proceedings,  and 
not  the  death  of  the  intestate,  is  the  date 
for  ascertaining  the  value  of  the  assets  for 
the  purpose  of  determining  the  jurisdiction 
of  the  Civil  Bill  Court.  Fanning  (deceased)  ; 
Fanning  v.  Fanning 

Barton,  J.,  49  I.  L.  T.  R.  218 
[And  see  No.  12.] 


C 3UNT Y  COURT— JURISDICTION— conJireMed. 
— ■ — ■  Criminal  injury — Local  Government  Act, 
1898,  s.  5  [1901]  2  I.  R.  255,  261  ; 

34  I.  L.  T.  R.  201  ;  1  N.  I.  J.  R.  27 
See  Malicious  Injury.    28. 

Injunction  36  I.  L.  T.  R.  114  ; 

2  N.  I.  J.  R.  221 
See  Practice — Remitting.    60. 

Promissory  note — Loan  fund  society 

[1903]  2  I.  R.  290  ;  37  I.  L.  T.  R.  17  ; 
3N.I.  J.R.72 
See  Loan  Fund  Society.    8. 

•  Workmen's   Compensation   Act — Residue 

41 1.  L.  T.  R.  12 
See  Workmen's  Compensation.    114. 

44  I.  L.  T.  R.  119 

See  Practice — Costs.    17. 

COUNTY  COURT— PRACTICE. 

1. Abatement  —  Appeal  ^  Probate  Civil 

Bill — Death  of  dejendant  pending  appeal.]  In  a 
Probate  Civil  Bill,  in  which  the  County  Court 
Judge  had  granted  a  decree  in  favour  of  the  will, 
the  defendant,  who  claimed  under  a  prior  will, 
appealed.  During  the  pendency  of  the  appeal, 
and  before  its  hearing,  the  defendant  died  :— 
Held,  that  the  proceedings  abated,  and  that 
certain  parties  who  had  been  allowed  on  the 
hearing  before  the  County  Court  Judge  to 
intervene  could  not  be  allowed  to  carry  on  the 
appeal.     Bowring  v.  M'Keever 

Cir.  Cas.,  Walker,  L.J.,  5  N.  I.  J.  R.  25 

2. Action  for  amount  ol  decree  more 

than  six  years  old — Not  renewed.]  Where  the 
plaintiff  sued  by  Civil  Bill  for  the  amount  of  a 
Civil  Bill  obtained  six  years  and  eight  months 
prior  to  the  institution  of  the  present  proceed- 
ings, and  which  had  never  been  renewed : — - 
Held,  that  the  decree  was  dead  and  the  debt 
extinguished,  and  the  Civil  Bill  must  be  dis- 
missed. O'Prey  v.  M'Kibben  (34  I.  L.  T.  R. 
162)  not  followed.  Maffatt  v.  Burrowes  (4  I.  0. 
L.  R.  297)  considered.     Gourley  v.  Eoulston 

Co.  Ct.,  35  I.  L.  T.  R,  148 
3.  — —  Adding  party  after  judgment— OreA'- 
tor's  administration  suit — Agent  for  administra- 
tor— Jurisdiction.]  When  a  decree  has  been  got 
against  the  administrator  in  a  creditor's  ad- 
ministration action,  there  is  jurisdiction  to  add 
as  a  defendant  an  executor  de  son  tort,  but  not 
a  person  who  the  Court  finds  has  acted  only  as 
an  agent  of  the  administrator.  Morrow  v. 
Shanks  Co.  Ct.  App.,  52  I.  L.  T.  R.  52 

4. ■  Adjournment.]     On  appeal  from  an 

order  of  the  County  Court,  adjourning  the  hear- 
ing of  a  civil  bill  for  a  money  claim  to  enable 
the  defendant  to  get  further  particulars  of  the 
plaintiff's  claim,  Andrews,  J.,  having  heard 
the  facts  on  which  the  adjournment  was 
granted : — Held,  that  the  judge  had  properly 
exercised  his  discretion,  and  dismissed  the 
appeal.     M'Onone  v.  Braeden 

Cir.  Cas.,  Andrews,  J.,  35  I.  L.  T.  141 

5. Adjournment  —  Pending  proceedings 

in  Land  Commission — Ejectment  for  non-payment 
of  rent.]  The  fact  that  proceedings  are  pending 
in  the  Land  Commission  is  no  reason  that  a 
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Civil  Bill  ejectment  for  non-payment  of  rent 
should  be  adjourned.     Hudson  and  others  v. 
Murphy  Co.  Ct.,  28  I.  L.  T.  R.  98 

6. Administration  action — Costa — Discre- 
tion of  Judge.']  Where  a  Judge  upon  the  alloca- 
tion of  funds  in  Court  sees  fit  to  disallow  the 
costs  of  an  administratrix  in  an  administration 
action  by  reason  of  her  conduct  having  rendered 
the  suit  necessary  : — Held,  that  the  question  is 
one  pre-eminently  within  the  discretion  of  the 
Judge  who  has  had  the  entire  case  in  every 
stage  before  him.  Otway  v.  Dinneen  and  the 
National  Bank 

Lord  O'Biien,  L.C.J.,  3  N.  I.J.  R.  323 
7. Administration  suit — Further  pro- 
ceedings in  aid  of — Order  as  to  carriage — Discre- 
tion of  County  Court  Judge — County  Court 
Orders,  1890,  Order  XXXVI.,  Rule  9.]  A  suit 
by  equity  Civil  Bill  was  brought  by  the  executors 
of  A.  against  her  son  B.  for  the  administration 
of  her  personal  estate.  On  the  taking  of  the 
usual  accounts  and  inquiries  it  appeared  that 
certain  farms  held  for  chattel  interests,  of  which 
A.  had  been  in  possession,  were  the  property 
of  her  deceased  husband  C. ,  of  whose  estate  A . 
had  obtained  letters  of  administration,  and  the 
plaintiffs  applied  to  the  County  Court  Judge 
for  liberty  to  file  an  equity  Civil  Bill  for  the 
administration  of  C.'s  estate.  Before  the 
application  was  heard  letters  of  administration 
de  bonis  non  of  C'«  estate  were  grnated  to  B. 
The  County  Court  Judge  made  an  order  that  B. 
should  have  the  carriage  of  the  further  suit : — 
Held,  on  appeal — (1)  that  where,  in  the  course 
of  an  administration  suit,  outside  proceedings 
have  to  be  brought,  the  County  Court  Judge  has 
power  to  direct  by  whom  such  proceedings  are 
to  be  taken  ;  (2)  that  where  there  is  a  personal 
representative,  whose  conduct  is  unimpeaohed, 
of  the  testator  whose  estate  is  to  be  administered, 
he  is  prima  facie  the  person  to  have  carriage. 
Order  XXXVI.,  Rule  9  (County  Court  Orders, 
1890),  is  not  limited  to  a  suit  in  existence  at  the 
time  of  making  the  order  for  carriage  of  proceed- 
ings, but  extends  to  any  proceedings  which  may 
have  to  be  instituted  in  the  course  of  an  adminis- 
tration suit,  and  for  its  furtherance.  M'Kinlay 
V.  Macleey  Monroe,  J.,  [1895]  1 1.  R.  302  ; 

29  I.  L.  T.  R.  63 

8. Amendment — County  Court  Or.  III., 

r.  9 — Omission  of  words  "  title  jurisdiction  " — 
27  <fe  28  Vict.,  c.  99,  s.  48.]  The  omission 
of  the  heading  "  title  jurisdiction  "  in  a  Civil 
Bill  brought  under  37  &  38  Vict.,  c.  66,  is 
a  matter  for  amendment  under  27  &  28 
Vict.,  c.  99,  s.  48,  in  a  proper  case.  O'Brien 
v.  Coyne 

Cir.  Cas.,  Andrews,  J.,  37  I.  L.  T.  R.  98 

9. Amendment  of  Civil  Bill — Ejectment 

for  non-payment  of  rent  amended  to  ejectment  on 
title— 21  &  28  Vict.,  u.  99,  «.  48.]  Where,  on  the 
hearing  of  an  ejectment  for  non-payment  of  rent, 
it  appeared  that  the  parties  had  not  agreed  as  to 
the  rent  of  the  premises,  and  the  relation  of 
landlord  and  tenant  did  not  exist : — Hdd,  that 
under  section  48  of  27  &  28  Vict.,  u.  99,  the  judge 
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was  bound  to  amend  the  Civil  Bill  into  an  eject- 
ment on  title.  Doheriy  v.  M' DonneU  and 
another 

Cir.  Cas.,  Palles,  L.C.B.,  38  I.  L.  T.  R.  209 

10. Appeal  from  adjournment.]    Where 

a  case  has  been  adjourned  from  one  session  to 
another  by  a  County  Court  Judge,  the  Judge  of 
Assize  ought  to  refuse  to  hear  the  case  except 
he  is  satisfied  that  there  has  been  an  abuse  of 
the  discretion  of  the  County  Court  Judge. 
Dinneen  v.  Hungerford 

Lord  O'Brien,  L.C.J.,  3  N.  1. 3.  R.  324 

1 1 . Appeal — Be-hearing — Non-appearance 

of  appellant.]  An  appeal  is  a  re-hearing,  and, 
where  a  plaintiff  who  has  secured  a  decree  in  the 
Court  below  does  not  appear  on  the  appeal,  but 
the  defendant  appears,  the  decision  below  can  be 
reversed  and  the  action  dismissed.  CaMll  v. 
Henderson 

Cir.  Cas.,  O'Brien,  C.J.,  5  N.  I.  J.  R.  195 

12. Appeal — Time — Recorder  of  Dublin 

— "  Close  of  the  sitting  of  the  County  Court" — 
County  Court  Amendment  {Ireland)  Act,  1882, 
s.   5.]     Semble,  where  a  County  Court  Judge, 
having  finished  the  hearing  of  his  list  of  defended 
civil  bills,  proceeds  to  sit  and  hear  valuation 
appeals,  his  sitting  for  the  hearing  of  Civil  Bills 
does  not  close  until  the  last  of  the  valuation 
appeals  is  heard,  and  a  notice  of  appeal  from  a 
decree  or  dismiss  made  on  the  hearing  of  a  Civil 
Bill  is  in  time  if  lodged  with  the  Clerk  of  the 
Peace  within  four  clear  days  from  the  hearing 
of  the  last  of  such  valuation  appeals.    A  Civil 
Bill  was  heard  by  the  Recorder  of  Dublin,  and 
a  decree  made  on  July  15,  1915.    No  Civil  Bills 
were  heard  by  the  Recorder  after  that  date,  but 
he  sat  and  heard  valuation  appeals  from  July 
16  to  23,  inclusive.     On  the  said  July  23,  the 
defendant  in  the  said  Civil  Bill  sought  to  lodge 
a  notice  of  appeal  from  the  said  decree  with  the 
Clerk  of  the  Crown  and  Peace  for  the  County  of 
the  City  of  Dublin,  but  the  official  refused  to 
accept  the  same  on  the  ground  that  it  was  late, 
and  that  July  19,   1915,  was  the  last  day  for 
receiving  the  same,  as  the  said  July  15  was  the 
last  day  on  which  the  Recorder  had  sat  at  the 
then  present  sittings.    On  the  application  of  the 
defendant  the  Court  made  a  conditional  order 
for  a  writ  of  mandamus  directed  to  the  Clerk  of 
the   Crown   and   Peace,   commanding  him  to 
receive  and  enter  the  said  notice  of  appeal,  and 
no  cause  having  been  shown  by  him  against 
such  order  it  was  subsequently  made  absolute. 
R.  ( Farrell)  v.  Fottrell   K.  B.  D.,  50 1.  L.  T.  R.  54 

13. Appeal — Time  for  serving — Forar  days 

after  Sessions.]  A  Civil  Bill  Court  closed  on 
March  28.  A  notice  of  appeal  was  served  on 
Thursday,  April  2,  by  a  party  against  whom 
there  had  been  a  dismiss  at  the  Sessions  : — Held, 
that  Sunday  counted,  and  that  the  notice  of 
appeal  was  late.     M'Kean  v.  Graham 

K.  B.  D.,  3  N.  I.  J.  R.  308 
[And  see  No.  38,  infra.] 

14. Appeal  withdrawn — Application  as  to 

mistake    in    decree — Jurisdiction.]      When    an 
appeal  has  been  withdrawn  in  time  and  the 
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withdrawal  fee  paid,  the  Judge  of  Assize  has  no 
jurisdiction  to  amend  this  decree  or  otherwise 
grant  relief  in  respect  of  same.  Taylor  v. 
M'Gak    CiT.  Cos.,  Gordon,  J.,  50  I.  L.  T.  R.  140 

15.  Case     stated — Quarter    Sessions — 

Fisheries  Acts — Certiorari.]     A  summons  which 
had  been  brought  under  the  Fishery  Acts  against 
a  defendant  was  dismissed,  and  on  appeal  to 
Quarter  Sessions  the  dismiss  was  affirmed  by 
the    County    Court    Judge    and  Chairman    of 
Quarter  Sessions  sitting  alone.    On  the  applica- 
tion of  the  complainants  the  County  Court  Judge 
and  Chairman  of  Quarter  Sessions  stated  a  case, 
which  was  stated  not  from  the  Quarter  Sessions 
but  from  the  County  Court  Judge.    On  a  pre- 
liminary objection: — Held,  that  as  the  adju(fica- 
tion  was  by  the  Court  of  Quarter  Sessions  the 
objection  was  a  fatal  one.     Held  also,  that  the 
only  jurisdiction  which  exists  in  such  cases  is 
the  old  common  law  jurisdiction  of  certiorari, 
and  that  the  jurisdiction  under  the  commission 
such  as  formerly  existed  in  England  is  now 
obsolete.     King  v.  Frazer  and  Haughton 

K.  B..  5  N.  I.  J.  R.  27S 

16.  Costs — Action    remitted    to    County 

Court — Recovery  of  a  sum  less  than  £5 — C.  L.  P. 
Act,  1856,  5.  97— C?.  L.  P.  Act,  1870,  s.  6.]  The 
C.  L.  P.  Act,  1856,  s.  65,  is  applicable  to  all 
actions  brought  in  the  High  Court  which  might 
have  been  brought  in  the  County  Court,  whether 
tried  in  the  High  Court  or  remitted,  and  it 
applies  to  all  costs  of  such  actions.  The  word 
"  judge  "  in  the  C.  L.  P.  Act,  1856,  s.  65,  means 
Judge  of  the  High  Court,  and  a  Judge  of  the 
County  Court  cannot  give  a  certificate  so  as  to 
entitle  the  plaintiff  to  costs.  White  v.  Cohen 
([1893]  1  Q.  B.  580)  followed.  Gregory  v.  Kane 
Co.  Ct.,  28  I.  L.  T.  R.  31 

17.  Costs — Civil    Bill    withdrawn    after 

defence  entered — Fees  to  defendant's  solicitor — 
"  Charges  incident "  to  the  hearing.]  Where  a 
solicitor  enters  a  defence,  and  the  Civil  Bill  is 
subsequently  withdrawn,  he  cannot  claim  the 
five  shillings  fee  prescribed  "  for  attending  and 
conducting  the  case  on  the  hearing,  and  for 
all  charges  incident  thereto."     Ee  Hall 

Co.  Ct.,  32  I.  L.  T.  196 

18.  Costs — Claim  in  the  County  Court  for 

amount  recoverable  at  Petty  Sessions — Joint  and 
several  promissory  note,  one  of  the  makers  being 
a  married  woman — Discretion  of  the  County  Court 
Judge—li  tfe  15  Vict.,  c.  57,  ».  111—22  Vict.  c.  14, 
ss.  5  and  6—40  <fc  41  Vict,  o.  56,  s.  56.]  A  debt 
due  upon  a  joint  and  several  promissory  note 
made  by  a  principal  and  sureties  is  a  debt 
between  party  and  party  within  s.  5  of  22  Vict., 
c.  14  (Manor  Courts  Abolition  (Ireland)  Act) ; 
and  s.  6  of  that  Act  gives  the  Justices  power  to 
frame  their  decree  in  such  a  way  as  to  apply  to 
the  separate  estate  of  a  married  woman.  The 
time  when  the  "  right  to  recover  "  the  debt 
under  s.  5  accrues  due  is  not  the  time  when  the 
defendant  could  first  have  been  sued,  but  the 
time  when  the  actual  amount  claimed  became 
payable.  Consequently,  the  case  of  a  claim  for 
eighteen  shillings,  which  accrued  due  within 
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twelve  months  before  the  day  of  the  date  of  the 
process  (although  a  right  to  recover  a  larger 
sum  had  accrued  prior  to  that  date)  was  within 
the  jurisdiction  of  the  Justices  at  Petty  Ses?ion3 
and,  the  claim  having  been  brought  by  Civil 
Bill  before  the  Recorder  of  Belfast : — Held,  the 
Recorder  had  a  discretion,  under  s.  56  of  40  &  41 
Vict.,  c.  56,  to  refuse  costs,  notwithstanding  the 
provisions  of  s.  HI  of  14  &  15  Vict.,  c.  57. 
Freeman  v.  Duff  and  others 

K.  B.,  46  I.  L.  T.  R.  296 
19. Costs — Equity  Civil  Bill — Suit  re- 
lating to  lands — "  Subject-matter  " — County  Court 
Eules — Costs  in  equity  suits — Higher  scale.] 
In  an  equity  Civil  Bill  to  enforce  payment  of  a 
mortgage  by  sale  of  the  lands  subject  thereto, 
the  plaintiff  is  entitled,  unless  the  judge  orders  to 
the  contrary,  to  have  his  costs  taxed  on  the 
higher  scale  if  the  value  of  the  lands  exceeds 
£200,  although  the  mortgage  debt  is  under  £200. 
Tuite  V.  Cullen  ;  Reilly  v.  Same 

Ross,  J.,  [1914]  1 1.  R.  60  ;  48  I.  L.  T.  R.  25 

20.  Costs.]      There    are    no    executors' 

costs  in  the  County  Court.    Carroll  v.  Kelleher 
Co.  Ct.,  30  I.  L.  T.  110 

21. Costs  unpaid  ol  former  discontinued 

action — Remitted  action.]  Or.  XVI.,  r.  4,  of  the 
County  Court  Rules,  1890,  provides  that  where, 
upon  a  case  being  called,  the  defendant  produces 
a  dismiss  obtained  by  him  against  the  plaintiS 
for  the  same  cause  of  action,  the  plaintiff  shall 
not  be  at  liberty  to  proceed  until  he  has  satisfied 
the  defendant's  costs  of  such  dismiss.  The 
plaintiff  brought  an  action  against  the  defendant 
in  the  High  Court  and  discontinued  it.  The 
defendant's  costs  were  taxed  under  the  notice 
of  discontinuance,  but  were  never  paid.  Subse- 
quently the  plaintiff  brought  another  action  for 
the  same  cause  of  action,  and  the  defendant 
moved  to  stay  the  action  or  to  remit  it.  The 
action  was  remitted : — Held,  that  as  the  defen- 
dant had  treated  the  action  as  a  going  one  by 
moving  to  remit,  he  was  not  entitled  under 
Or.  XVI.,  r.  4,  to  apply  to  the  County  Court 
Judge  or  the  Judge  of  Assize  to  stay  it  until 
the  costs  of  the  former  action  were  paid.  Walsh 
V.  Fitzgerald  (18  I.  L.  T.  K.  54)  distinguished. 
Semble,  under  such  circumstances  the  defendant 
should  apply  in  the  High  Court  proceeding  to 
have  the  action  stayed  until  the  costs  of  the 
previous  action  had  been  paid  before  moving 
to  remit.    Smith  v.  Jackson 

Clr.  Cas.,  Gibson  J.,  5  N.  I.  J.  R.  56 

22. Death  of  plaintiff  during  adjournment 

of  case  to  next  sessions — Power  to  substitute  as 
plaintiff  his  personal  representative.]  Civil  Bill 
for  damages  for  trespass  came  on  for  hearing  in 
January  Sessions  and  was  adjourned  until  June 
Sessions.  During  the  adjournment  the  plaintiff 
died,  and  his  widow  took  out  administration  in 
July,  and  applied  at  the  October  Sessions,  to 
which  the  case  had  been  further  adjourned,  to 
have  her  name  as  administratrix  substituted  as 
plaintiff : — Held,  that  the  County  Court  Judge 
had  jurisdiction  to  substitute  the  personal 
representative  of  a  deceased  person  as  a  party 
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when  the  Buit  would  in  law  survive.    Quirke  v. 
©"'■''ie  Cir.  Cas.,  47  I.  L.  T.  K.  56 

23. Costs — Debt  paid  before  service,  after 

process  handed  to  process-server — Commencement 
of  action.']  After  the  process  had  been  handed 
to  the  process-server,  but  before  it  had  been 
actually  served,  the  defendant  sent  to  the 
plaintiff's  solicitor  a  cheque  for  the  amount  of 
the  debt,  but  without  costs,  and  on  the  defen- 
dant refusing  to  pay  the  costs,  the  plaintiff 
entered  the  case  for  hearing  : — Held,  that  the 
plaintiff  was  entitled  to  a  decree,  with  costs. 
Hartland  v.  Henderson    Co.  Ct.,  33  I.  L.  T.  R.  28 

24. Costs — Equity  suit — Counsel's  fees — 

Higher  scale."]  In  an  equity  suit  in  the  County 
Court  which  involves  questions  of  difficulty  and 
importance : — Held,  that  the  County  Court 
Judge  can,  under  Rule  IV.  of  the  Rules  made  in 
pursuance  of  the  County  Officers  and  Courts 
(Ireland)  Act,  1877,  certify  for  a  higher  fee 
than  that  provided  in  the  schedule.  Corcoran  v. 
Attorney-General  Co.  Ct.,  37  I.  L.  T.  R.  162 

25. Costs — Levied  after  notice  of  appeal — 

Seversal  of  decree — Liability  of  solicitor  for  party 
levying  casts.]  The  plaintiff  in  a,  Civil  Bill 
having  recovered  a  decree  for  £9  lis.  with  costs, 
the  defendant  served  notice  of  appeal,  but  failed 
to  enter  into  recognisances.  The  plaintiff's 
solicitor  levied  upon  the  decree  and  recovered 
£17  lis.  8d.,  which  was  paid  by  the  defendant 
to  the  bailiff  under  protest.  The  defendant's 
solicitor  then  served  a  notice  on  the  plaintiff's 
solicitor  cautioning  him  against  parting  with 
this  sum  pending  the  appeal,  but  the  plaintiff's 
solicitor  deducted  his  costs  and  handed  the 
residue  to  his  client.  On  the  hearing  of  the 
appeal  the  decree  was  reversed,  and  an  order 
was  made  "  that  the  defendant  do  recover  from 
said  plaintiff,  James  Farrell,  the  sum  of  £9  lis.," 
together  with  costs  in  both  Courts.  The  defen- 
dant having  sued  the  plaintiff's  solicitor  per- 
sonaUy  for  £16  14s.  8d.,  the  amount  of  the 
original  debt  with  costs : — Held,  that  by  the 
decree  of  the  Judge  of  Assize  the  defendant  was 
limited  to  his  right  against  the  plaintiff,  and  the 
liabilities  between  the  parties  were  finally 
determined.  Fitzmaurice  v.  Jordan  (32  L.  R.  I. 
112)  distinguished.  Barry  v.  Maguire 
Co.  Ct.,  35  I.  L.  T.  R.  150  ;  1  N.  I.  J.  R.  237 

26. Costs — Remitted  action  of  contract — 

Decree  less  than  £20.]  Where  a  remitted  action 
of  contract  has  been  heard,  and  the  plaintiff 
has  obtained  a  decree  for  a  sum  less  than  £20 
if  the  parties  reside  in  the  same  Civil  Bill  juris- 
diction the  plaintiff  is  not  entitled  to  costs  of 
the  Superior  Court,  but  he  is  entitled  to  the 
full  costs  allowed  in  the  Schedule  to  the  County 
Court  Acts  and  Orders  in  the  case  of  remitted 
actions.     Watson  v.  M'Cottar 

Cir.  Cas.,  Johnson,  J.,  32  I.  L.  T.  R.  105 

27, Costs — Remitted  action  of  contract — 

Less'than  £20  recovered— C.  L.  P.  Act  (Ir.),  1853, 
s.  243—0.  L.  P.  Act  {Ir.),  1856,  «.  97— C.  L.  P. 
Am.  Act  {Ir.),  1870,  s.  5.]  Where  in  a  remitted 
action  of  contract  the  plaintiff  recovers  less  than 
£20,  if  the  plaintiff  and  defendant  reside  within 
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the  jurisdiction  of  the  same  County  Court,  the 
plaintiff  is  entitled  to  no  costs  of  the  proceedings 
had  in  the  Superior  Court,  but  is  entitled  to 
the  full  costs  provided  by  the  Schedule  to  the 
County  Courts  Acts  and  Orders.  If  the  parties 
do  not  reside  within  the  same  Civil  Bill  juris- 
diction the  plaintiff  is  entitled  to  half  costs  of 
the  proceedmgs  in  the  Superior  Court  and  to 
the  full  costs  provided  by  the  Schedule  to  the 
County  Court  Acts  and  Orders.  The  County 
Court  Judge  has  no  control-  over  the  costs  of  a 
remitted  action  of  contract  in  either  the  Superior 
Court  or  in  the  County  Court.  M' Cosier  v. 
M'Coslcer  (27  I.  L.  T.  R.  77)  followed ;  White  v. 
Cohen  (L.  R.  [1893]  1  Q.  B.  580)  distinguished ; 
Gregory  v.  Kane  (28  I.  L.  T.  B.  31)  dissented 
from.     Harrington  v.  John  Power 

Co.  Ct.,  29  I.  L.  T.  R.  14 
28. Decree  obtained  in  one  division  re- 
newable in  another — Fresh  Civil  Bill  not  main- 
tainable—U  &  15  Vict.,  c.  57,  ss.  69,  140,  142— 
County  Court  (Ir.)  Orders,  1890,  0.  XXII.,  r.  3.] 
Where  the  plaintiff  obtained  a  Civil  Bill  decree 
against  the  defendant  in  one  division  of  the 
county,  and  the  defendant  then  changed  his 
residence  to  another  division,  the  plaintiff  served 
a  notice  of  renewal  of  the  original  decree,  and  at 
the  same  time  issued  a  new  Civil  Bill  for  the 
amount  of  the  original  decree.  The  County 
Court  Judge  gave  a  decree  on  the  new  Civil  Bill 
on  the  ground  that  the  original  decree  could  not 
be  renewed  owing  to  the  change  of  residence  of 
the  defendant  from  one  division  to  the  other : — 
Held  (reversing  the  County  Court  Judge),  that, 
notwithstanding  the  change  of  residence  by  the 
defendant,  the  original  decree  was  renewable, 
and  accordingly,  under  0.  XXII.,  i.  3,  the  new 
CivU  Bill  was  not  maintainable,  and  should  be 
dismissed.     Kennedy  v.  Ryan 

Cir.  Cas.,  Kenny,  J.,  36  I.  L.  T.  R.  173 
29.  — —  Default  cases — Sufficiency  of  a§davit 
— Address.]  Where  in  a  default  Civil  Bill  the 
affidavit  sets  out  the  name  and  address  of  the 
plaintiff's  solicitor,  but  does  not  expressly  state 
that  such  address  is  "  the  address  to  which 
notice  of  intention  to  defend  may  be  sent  by 
post "  : — Held,  that  the  affidavit  is  sufficient. 
Packham  d:  Co.  v.  Murphy 

Cir.  Cas.,  Gibson  J.,  5  N.  I.  J.  R.  80 
30. Deputy  Chairman  oJ  Quarter  Ses- 
sions— Judgment  —  Adjournment  —  Prohibition.] 
No  express  form  of  words  is  necessary  to  con- 
stitute a  valid  adjournment  order  in  an  equity 
suit.  When  a  suit  is  heard  by  a  Deputy  County 
Court  Judge,  and  the  judgment  prepared  by  him 
is  delivered  by  the  County  Court  Judge  at  the 
next  sitting  of  the  Court,  a  decree  founded  on 
such  judgment  is  valid.  Rathbone  v.  Munn 
(9  Best  and  Smith  708)  followed;  Hoey  v. 
M'Farland  (4  Jurist.  N  S.  788)  distinguished. 
Sloan  V.  M'  Gaffin  Ex.,  29  I.  L.  T.  R.  118 

31.  — ■ —  Default — Service  of  notice  of  intemtiom 
to  defend — No  defence  entered — Proof  of  debt — 
Affidavit — County  Courts  {Ireland)  Act,  1877, 
s.  59.]  Where  a  defendant  serves  notice  of  his 
intention  to  defend  on  the  Clerk  of  the  Peace, 
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but  does  not  enter  any  defence  or  appear  at 
the  hearing,  judgment  will  not  be  given  on  an 
affidavit  of  debt  unsupported  by  oral  evidences 
Watson  V.  Kenny 
Cir.  Cas.,  FitzGlbbon,  L.J.,  42  I.  L.  T.  R.  216 

32. Disagreement    of    jury  —  Decree  — 

14  So  15  Vict.,  c.  57,  ss.  35,  100.]  Where 
the  jury  disagrees,  the  County  Court  Judge 
has  no  jurisdiction  to  grant  a  decree.  Doran  v. 
Doyk  Ex.,  30  I.  L.  T.  R.  138 

33.  —  Dismiss  more  than  two  years  old— 
Plaintiff  out  of  the  jurisdiction — Process  founded 
on  such  dismiss — 27  <fc  28  Vict.,  c.  99,  s.  41 — 
14  cfe  15  Vict,  c.  57,  s.  142.]  A.,  who 
resided  out  of  the  jurisdiction  of  the  County 
Court,  sued  B.,  who  obtained  a  dismiss  with 
costs.  Upon  this  dismiss,  after  more  than  two 
years  had  elapsed,  B.  issued  a  Civil  Bill  in  the 
jurisdiction  where  A.  resided  : — Held,  the  word 
"  decree  "  in  section  41  of  27  &  28  Vict.,  c.  99, 
means  an  order  of  Justices,  and  possibly  an 
affirmance  of  a  debt  order  on  appeal  under 
22  Vict.,  c.  14,  and  does  not  prevent  a  Civil 
Bill  being  brought  upon  »  decree  or  dismiss. 
Held,  further,  that  the  dismiss  could  not  have 
been  renewed  under  14  &  15  Vict,,  c.  57,  s.  142, 
and  B.  was  not  therefore  barred  from  proceeding, 
by  Civil  Bill.  M'Elroy  v.  M'Garrity  (19  I.  L. 
T.  R.  38)  and  Woods  v.  Moloney  (20  I.  L.  T.  R. 
15)  followed.     Pollock  v.  Pollock 

Cir.  Cas.,  Gibson,  J.,  33  I.  L.  T.  R.  84 
34. Evidence — Ejectment  on  title— Juris- 
diction— Annual  value  of  lands — No  separate 
certificate— iO  dk  41  Vict.,  c.  56,  s.  31.]  Where, 
in  an  action  concerning  lands  in  the  County 
Court,  there  cannot  be  obtained  a  certificate 
referring  to  the  exact  portion  in  question,  any 
legal  evidence — e.g.,  of  a  surveyor — may  be 
given  to  show  that  the  value  of  the  lands  is 
such  that  the  action  can  be  maintained  in  the 
County  Court.  M' Knight  v.  Gardner  dk  Cole- 
man Cir.  Cas.,  Kenny,  J.,  33  I.  L.  T.  R.  108 
35. Interpleader— Oiui!  Bill  Act,  s.  ISO- 
Process  returnable  at  next  Sessions  after  deposit, 
"  provided  the  same  can  be  served  in  due  time  for 
such  Sessions."'}  Under  a  Civil  Bill  decree 
obtained  at  the  April  Sessions,  1900,  the  plain- 
tiff, by  a  special  bailiff,  seized  goods  which  were 
subsequently  proved  to  belong  to  the  defen- 
dant's mother.  She  made  a  declaration  under 
the  interpleader  section  of  the  Civil  Bill  Act, 
lodged  the  value  of  the  goods  with  the  sheriff, 
and  the  goods  were  returned  to  her.  The  date 
of  the  deposit  with  the  sheriff  was  the  7th  May. 
The  plaintiff  remained  in  Ireland  until  the  14th 
May,  when  she  went  to  Scotland,  and  was  in 
Scotland  until  after  the  last  day  for  service  for 
the  June  Sessions.  No  attempt  was  made  to 
serve  the  interpleader  process  on  her  until  the 
21st  May.  Section  150  of  the  Civil  Bill  Act 
provides  that  an  interpleader  process  must  be 
brought  at  the  next  Sessions  following  the  de- 
posit with  the  sheriff,  "  if  the  same  can  be 
served  in  due  time  for  such  Sessions,  and,  if  not, 
then  at  the  next  subsequent  Sessions,  and  not 
after."    A  process  was  subsequently  served  in 
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due  time  for  the  October  Sessions : — Held,  that 
this  was  not  a  process  which  could  have  been 
served  in  due  time  for  the  June  Sessions,  and 
that  there  was  jurisdiction  to  hear  it  at  the 
October  Sessions.  Spence  v.  Parkes  (34  I,  L. 
T.  R.  117)  referred  to.     Warnock  v.  Molloy 

Co.  Ct.,  34  I.  L.  T.  R.  167 

36. Interpleader — Civil  Bill  by  a  third 

party  claiming  goods  taken  in  execution — -Time 
within  which  such  proceedings  must  be  taken — 
14  cfc  15  Vict.,  c.  57,  s.  150.]  In  interpleader  pro- 
ceedings, under  14  &  15  Vict.,  u.  57,  ».  150, 
brought  against  an  execution  creditor  by  a 
person  claiming  as  his  property  goods  taken 
under  a  decree,  order,  or  process  of  a  Civil  Bill 
Court,  the  claimant's  Civil  Bill  aganist  the 
execution  creditor  must  be  returnable  to  the 
first  place  where  Quarter  Sessions  are  held  in 
the  division  where  the  goods  were  seized,  and 
for  which  the  Civil  Bill  can  be  served  in  due 
time,  after  the  date  when  the  affidavit  and 
money  mentioned  in  section  150  of  the  said  Act 
have  been  lodged  with  the  sheriff  by  the  claimant. 
The  decision  of  Andrews,  J.,  in  Legge  v.  Neill 
(23  I.  L.  T.  R.  20)  followed.  Clifford  v.  Piggot 
K.  B.  [1909]  2 1.  R.  589  [App.];  43 1.  L.  T.  R.  249 
[1911]  2  I.  R.  633 

37. Interpleader — Mistake  in  affidavit— 

14  cfc  15  Vict,  c.  57,  s.  150 — "Substantiating" 
claim — Return  of  money.]  The  defendant  seized 
a  pony  and  harness  belonging  to  the  plaintiff 
on  foot  of  a  Civil  Bill  decree  against  a  third 
person,  and  with  them  a  van  belonging  to  the 
execution  debtor,  and  the  plaintiff  by  mistake 
claimed  pony,  van  and  harness  in  his  affidavit, 
and  received  them  all  by  the  subsequent  inter- 
pleader order.  The  plaintiff  on  receiving  them 
found  that  the  van  was  not  his  and  returned  it 
to  the  execution  debtor  : — Held,  that  the  plain- 
tiff had  substantiated  his  claim  to  his  goods 
within  the  meaning  of  the  Civil  Bill  Act,  1851 
(14  &  15  Vict.,  c.  57),  s.  150,  and  was  entitled 
to  a  return  of  the  whole  sum  lodged  with  the 
sheriff  in  respect  of  the  goods,  but  that  his  con- 
duct in  not  sending  back  the  van  to  the  sheriff  on 
finding  out  his  mistake  was  such  as  to  deprive 
him  of  the  costs  of  the  appeal.  Oreen  v.  Bell 
&  Co.         Cir.  Cas.,  Dodd,  J.,  43  I.  L.  T.  R.  238 

38. Lodgment  of  notice  of  appeal — Kme 

limited  for.]  Notice  of  appeal  from  a  Civil  Bill 
decree  must  be  lodged  with  the  Clerk  of  the 
Peace  within  four  clear  days  from  the  close  of 
the  sessions  at  which  the  decree  was  made. 
Doogan  v.  Rodgers  Gibson,  J.,  49 1.  L.  T.  R.  220 
[And  see  No.  13,  supra.] 

39. Lost  bills— Indemnity— 5ais  of  Ex- 
change Act,  1882  (45<fc46  Vict,  c.  61),  s.  70.] 
The  County  Court  practice  under  ».  70  of  the 
Bills  of  Exchange  Act,  1882,  is  to  permit  the 
plaintiff  to  proceed  with  his  Civil  Bill,  his  counsel 
undertaking  at  the  Bar  that  an  indemnity  to 
the  defendant  will  be  given  as  required  by  the 
section,  and  to  receive  the  written  indemnity 
from  the  plaintiff  before  handing  him  the  decree. 
Eric  Nicholson  (b  Co.,  Ltd.,  v.  Alexander  Wright 
Cir.  Cas.,  47  I.  L.  T.  R.  154 
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40. Lunacy — "Residence."]  Compul- 
sory detention  in  an  asylum  is  not  residence  to 
found  jurisdiction  in  lunacy  in  the  County  Court, 
and  it  makes  no  difference  whether  the  detention 
is  temporary  or  permanent.  Re  Murtha  (44 
I.  L.  T.  R.  114)  followed.  Be  R.,  an  alleged 
Lunatic       Clr.  Cas.,  Dodd,  J.,  46  I.  L.  T.  R.  220 

41. Lunatic  so  found — Suing  committee 

— Practice — Form  of  order.]  A  lunatic  so  found 
may  be  sued  in  the  County  Court  without 
appointing  a  guardian  ad  litem  or  joining  his 
committee.  Bernard  Kelly  v.-  William  Watterson 
and  Thomas  Hanna    Clr.  Cas.,  47  \.  L.  T.  R.  223 

42.  Mortgage  suit — Order  for  sale — lorm 

of — Incumbrances.']  Where,  in  an  Equity  Civil 
Bill  to  recover  the  amount  due  on  foot  of  a 
mortgage,  an  order  for  sale  was  made  in  the 
usual  form,  directing  that  the  premises  should 
be  sold,  free  from  the  incumbrances  (if  any)  of 
such  incumbrancers  as  might  consent  to  the 
sale,  and  subject  to  the  incumbrances  of  such 
of  them  as  might  not  consent  thereto.  On  appeal 
by  the  purchaser  from  an  order  of  the  County 
Court  Judge  refusing  to  amend  the  order  for 
sale  : — Held,  that  the  practice  which  obtained 
in  the  County  Courts  with  reference  to  the 
subject  was  wrong  and  wholly  illegal,  and  that 
the  order  for  sale  should  be  amended  by  omitting 
therefrom  the  direction  that  the  premises  should 
be  sold  free  from  the  incumbrances  (if  any)  of 
such  incumbrancers  as  might  consent  to  the  sale, 
and  subject  to  the  incumbrances  of  such  of  them 
as  might  not  consent  thereto,  and  by  inserting 
in  lieu  thereof  a  direction  that  all  proper  parties 
do  join  in  executing  a  proper  conveyance  of  the 
premises  to  the  purchaser.  The  practice  of  the 
Superior  Courts  followed.     Kelly  v.  Rice 

Boss,  J.,  38  I.  L.  T.  R.  193 

43.  ■ Parties — Adding     Attorney-General.] 

In  cases  where  the  question  at  issue  is  one  of 
trespass  on  the  foreshore  (as  to  the  exclusive 
possession  of  seaweed  cast  upon  it  versus  the 
alleged  rights  of  others),  it  is  not  at  all  necessary 
in  Civil  Bill  Court  proceedings  to  add  the 
Attorney-General  as  a  party  to  the  suit.  O'Hea 
and  Driscoll  v.  Leary  and  The  Attorney-General 

Cir.  Cas.,  PaUes,  C.B.,  30  I.  L.  T.  151 
44. Parties — Estoppel.]  Where  the  pro- 
perty, for  the  trover  of  which  the  action  was 
brought,  was  belonging  to  a  religious  body,  and 
the  trustees  of  the  order  were  not  originally 
named  as  plaintiffs  in  the  Civil  Bill,  but  were 
added  subsequently  by  the  County  Court  Judge, 
when  a  decree  had  been  given  : — Held,  affirming 
the  County  Court  Judge's  decision,  that  the  case 
was  one  of  addition  of  plaintiffs  and  not  of 
substitution.  Also  held,  that  although  the 
plaintiffs  were  estopped  from  denying  their 
steward's  agency,  the  defendant  was  not 
entitled  to  benefit  by  it  on  account  of  his 
participation  in  the  fraud.  Ryan  v.  O'Connor 
Cir.  Cas.,  Palles,  C.B.,  31  I.  L.  T.  165 
45. Parties — Title  of  pivcess — Amend- 
ment of  parties  —  Instalments  —  Costs  —  0. 
XXVII.,  rr.  1,  2.]  In  a  process  for  payment 
of  the  costs  of  a  dismiss  by  instalments  under 
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the  Debtors  Act,  the  successful  defendant  ia 
the  former  action  should  be  the  plaintifif  in  the 
new  application.     Gillespie  v.  Beid 

Co.  Ct.,  28  I.  L.  T.  R.  140 

46. Plaintiff  a  person  of  unsound  mind— 

No  power  to  appoint  a  next  friend.]  A  County 
Court  Judge  has  no  jurisdiction  to  appoint  a  next 
friend  to  act  on  behalf  of  a  person  of  unsound 
mind  not  so  found.    Palmer  v.  M'Namee 

K.  B.  D.,  44  I,  L.  T.  R.  112 

47 Process  server — Neglect  to  serve  inter- 
pleader Civil  Bill — Liability — Statutory  fee — 
Waiver — Measure  of  damages — Injury  to  plaintiff 
— Onu^  of  proof.]  Although  by  s.  18of  theCounty 
Court  (Ireland)  Act,  1851  (14  &  15  Vict.,  c.  57> 
the  payment  of  a  fee  to  the  Civil  Bill  of&oer  is  a 
condition  precedent  to  requiring  service  of  the 
process  delivered  to  him,  the  officer  can  waive 
such  condition  precedent,  and  if  he  does  so  will 
be  liable  to  a  plaintiff  for  injury  caused  to  such 
plaintiff  by  his  neglect  to  serve  such  process, 
although  he  has  never  been  paid  or  tendered 
any  fee.  In  computing  the  damages  in  such  a 
case  it  is  enough  for  the  plaintiff  to  show  Sk  prima 
facie  case  of  loss  by  reason  of  the  defendant's 
neglect,  and  thereupon  the  burden  of  proof  is 
on  the  defendant  to  show  that  the  plaintiff  has 
not  in  fact  suffered  injury  by  reason  of  the 
defendant's  negligence.  A  process  server  is 
bound  to  know  the  law  governing  the  service 
of  Civil  Bills,  and  cannot  be  heard  to  say  that  he 
was  not  informed  that  an  interpleader  Civil  Bill 
must  be  served  for  the  Court  next  following 
upon  the  seizure.     Gamble  v.  Barr 

Cir.  Cas.,  Dodd,  J.,  44 1.  L.  T.  R.  204 

48. Remitted  action — Svipama — Negletit 

to  appear — Proof  by  affidavit  of  plaintiff.]  The 
Civil  Bill  Act,  1851,  s.  104,  cannot  be  used  in 
actions  remitted  from  the  High  Court  to  a 
County  Court.     Molony  v.  O'Neill 

Co.  Ct.,  43  I.  L.  T.  Ill 

49. Renewal  of  Civil  Bill  decree — Affidavit 

made  out  of  Court — Statute — Implied  repeal — 
"  Generalia  specialibus  non  derogant " — 14  <fe  15 
Vict.,  t.  57,  ss.  140,  141,  142—27  cfe  28  Vict., 
c.  99,  s.  45 — 40  <fc  41  Vict.,  c.  56,  s.  70.]  A 
renewal  of  a  Civil  Bill  decree  may  be  granted  on 
an  affidavit  made  out  of  Court.  The  provisions 
of  sections  140  and  141  of  14  &  15  Vict.,  c.  57, 
requiring  such  affidavit  to  be  made  before  the 
County  Court  Judge  in  open  Court,  are  impliedly 
repealed  by  27  &  28  Vict.,  e.  99,  s.  45,  and 
40  &  41  Vict.,  c.  56,  s.  70.     Kelly  v.  Beggan 

K.B.,  [1909]  2  I.  R.  290  ;  43  I.  L.  T.  B.  62 

50. Renewal    of    Civil    Bill    decree— 

Executor  de  son  tort — Assets — 14  <fc  15  Vict., 
c.  57,  ss.  57,  142—27  <fe  28  Via.,  c.  99, 
ss.  40,  il— County  Court  Order  XXII.,  r.  3 
(1890).]  An  executor  de  son  tort  is  an  executor 
for  the  purpose  of  the  renewal  of  a  Civil  Bill 
decree  under  the  Civil  Bill  Act,  1851,  s.  142. 
Hughes  v.  Dillon  (19  L  L.  T.  R.  50)  followed. 
Maguire  v.  Hamley 

Cir.  Cas.,  Andrews,  J.,  28  I.  L.  T.  R.  116 
[But  see  No.  51,  post.] 

51. Renewal    ol    Civil    Bill    decree — 
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Executor  de  son,  tort — 14  <fc  15  Vict.,  c.  57, 
ss.  57,  142—27  *  28  Vict.,  u.  99,  ss.  40,  41— 
County  Court  Order  XXII.,  r.  3  (1890).]  An 
executor  de  son  tort  is  not  a  personal  repre- 
sentative for  the  purpose  of  the  renewal  of  a 
Civil  Bill  decree  under  the  14  &  15  Vict.,  c.  57, 
s.  142.  Maguirev.  Hanley{281.'L.T.'R.  116)  not 
followed.     Garvey  v.  Johnston  and  another 

Co.  Ct.,  28  I.  L.  T.  R.  154 

52. Renewal    of    Civil    Bill    decree — 

FirMlity  of  Civil  Bill  decree  as  to  amount  due — 
14  &  15  Vict.,  c.  57,  s.  133.]  A.  issued  a 
Civil  Bill  to  renew  a  Civil  Bill  decree  against  B., 
who  alleged  at  the  hearing  of  the  same  for  the 
first  time  that  £5  had  been  paid  previous  to  the 
decree  for  which  no  credit  had  been  given  in 
the  decree,  and  that  he  was  now  entitled  to  have 
credit  for  the  same  : — Held,  that  on  the  applica- 
tion to  renew,  the  original  Civil  Bill  decree  was 
final  as  to  the  amount  due.  jExecutors  of  Kerr 
V.  M'  Dowell  Co.  Ct.,  28  I.  L.  T.  R.  16 

53. Renewal   of   Civil   Bill   decree   by 

company — 14  <fc  15  Vict,  c.  57,  s.  140 — 
Statide  Law  Revision  Act,  1892.]  A  plaintiff 
company  having  obtained  a  decree  against  a 
defendant,  since  deceased,  issued  a  new  Civil 
Bill  against  his  executor  for  the  amount  of  such 
decree.  Upon  an  objection  on  the  part  of  the 
defendant  that  the  proper  course  was  to  renew 
the  original  decree  : — Hdd,  that  since  the  latter 
portion  of  section  140  of  the  Civil  Bill  Act,  1851, 
which  provides  for  the  swearing  of  the  necessary 
afBdavit  by  an  agent,  has  been  repealed  by  the 
Statute  Law  Revision  Act,  1892,  there  was  no 
one  who  could  swear  to  an  affidavit,  and  the 
plaintiff  was  entitled  to  sue  on  the  decree. 
Fennell  db  Co.  v.  Lowry 

Co.  Ct.,  35  I.  L.  T.  R.  136;  1  N.  I.  J.  R.  76 

54. Renewal  of  Civil  Bill  decrees  without 

notice.]  To  renew  a  Civil  Bill  decree  without 
notice  it  is  sufficient  if  the  affidavit  of  renewal 
is  sworn  before  any  justice  of  the  peace.  Section 
140  of  14  &  15  Vict.,  e.  57,  has  been  impliedly 
repealed  by  27  &  28  Vict.,  c.  99,  s.  45,  and  40  & 
41  Vict..  0.  56,  s.  70.     Weir  v.  M'Cmmack 

Cir.  Cas.,  Holmes,  L.J.,  42  I.  L.  T.  R.  158 

55. Renewal  of  Civil  Bill  decrees, — 14  & 

15  Vict,  c.  57,  s.  140—27  <fe  28  Vict,  c.  99, 
s.  45—40  <fc  41  Vict,  c.  56,  s.  70.]  It  is  sufficient 
for  the  purposes  of  renewing  a  Civil  Bill  decree 
if  the  affidavit  of  renewal  is  sworn  before  any 
Justice  of  the  Peace.  Section  140  of  14  &  I'S 
Vict.,  c.  57,  has  been  impliedly  repealed  by 
27  &  28  Vict.,  u.  99,  s.  45,  and 40  &  41  Vict.,  c.  56, 
o.  70.     Wahh  v.  Short 

Cir.  Cas.,  Andrews,  J.,  41 1.  L.  T.  R.  180 

56. Security  lor  costs— Security  for  costs 

when  plaintiff  resides  out  of  the  jurisdiction — 
Notice — Affidavit  of  merits — Remitted  action.'] 
An  application  that  costs  be  lodged  in  Court 
when  the  plaintiff  resides  out  of  the  jurisdiction 
will  not  be  entertained  on  the  hearing  of  a 
remitted  action  unless  notice  has  been  given  of 
the  application  and  merits  are  shown.  Marsh 
V.  Keogh  Co.  Ct.,  28  I.  L.  T.  R.  16 

57.  Service.]     Where   a  Civil  Bill  has 
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been  served  on  a  defendant,  under  the  County 
Court  (Ir.)  Orders,  1890,  0.  VI.,  r.  2 :— HeW, 
that  such  service  was  bad,  unless  it  were  shown 
that  the  defendant  was  evading  service.  Anon. 
Co.  Ct.,  32  I.  L.  T.  335 

58.  Service.]     Where  the  service  of  a 

Civil  Bill  was  effected  by  leaving  a  copy  with 
the  plaintiff's  wife,  with  whom  the  defendant 
was  lodging  : — Held,  no  service.  Kent  v.  Farrell 
Co.  Ct.,  31 1.  L.  T.  77 
59. Service.]  The  defendant  was  a  con- 
tractor who  was  carrying  out  a  contract  at  the 
Castlebar  Asylum.  He  resided  in  Tralee,  and 
had  no  permanent  residence  or  office  within 
the  jurisdiction  of  the  County  Court  of  Mayo. 
He  had,  however,  a  temporary  office  for  the 
purposes  of  his  contract  at  the  asylum.  His 
foreman  was  served  with  the  process  at  this 
temporary  office : — Held,  that  this  was  bad 
service,  and  that  the  defendant  had  no  residence 
or  place  of  business  within  the  jurisdiction  of 
the  Court,  within  the  meaning  of  the  County 
Courts  Acts.     Keany  v.  Healy 

Co.  Ct.,  31 1.  L.  T.  148 

60. Service.]    Where  a  Civil  Bill  officer 

has  reasonable  grounds  for  suspecting  that 
persons  are  keeping  their  house  shut  to  avoid 
service  of  Civil  Bill,  and  in  consequence  serves 
the  Civil  Bill  by  putting  it  under  the  door,  if 
there  were  persons  inside  the  house,  and  it  can 
be  inferred  that  the  process  reached  a  persor. 
eligible  to  receive  it : — Held,  good  service. 
Mansfield  v.  Wynne  Co.  Ct.,  30  I.  L.  T.  10 

61. Service.]     The  defendant,  a  R.I.C. 

pensioner,  described  in  the  Civil  Bill  as  of 
Pope's  Quay,  had  various  residences,  but  was 
paid  his  pension  in  the  Cork  City  Division. 
A  default  process  was  served  on  him  fourteen 
days  before  the  Sessions  at  a  hotel,  in  which 
he  happened  to  be  staying  in  the  city : — Held, 
it  was  good  service.     O'Reilly  v.  Twiss 

Cir.  Cas.,  Murphy,  J.,  31  I.  L.  T.  392 
62.  Service— Civil  Bill  ejectment — Under- 
tenants— Parties — Landlord  and  Tenant  Law 
Amendment  Act  (Ir.),  1860  (23  cfc  24  Vict,  c. 
154),  ss.  52,  55.]  A  Civil  Bill  ejectment  for 
non-payment  of  rent  should  allege  on  its  face 
a  subsisting  contract  of  tenancy.  It  is  sufficient 
to  name  as  defendants,  and  serve  the  process 
on,  the  parties  in  actual  occupation  of  the  lands. 
In  cases  of  subletting,  the  immediate  tenant,  if 
not  in  occupation,  need  not  be  named  as  a  party 
or  served.    M'Carthy  v.  Connors  and  others 

Ex.,  28  I.  L.  T.  R.  137 

63. Service  of  Civil  Bill  process- 14  <fc  15 

Vict,  c.  57,  s.  65 — Service  on  wife  in  dwelling- 
house  while  husband  absent  in  Scotland — Bad 
service.]  Service  of  a  Civil  Bill  process  in  an 
action  of  contract  was  effected  upon  the  defen- 
dant's wife  at  the  defendant's  residence  within 
the  Civil  Bill  jurisdiction  while  the  defendant 
was  absent  in  Scotland : — Held,  that  the  service 
was  bad.    M'Greal  v.  M'Hugh 

Cir.  Cas.,  FitzGibbon,  L.J.,  41 1.  L.  T.  R.  176 

64- Service— Company — Branch  office  in 

Ireland— Companies  Act,  1862,  s.  62— Civil  Bill 
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<  Ir.)  Act,  1851,  ss.  65,  69.]  Where  an  insurance 
company,  whose  registered  office  was  in  Scotland , 
had_a  branch  office  in  Belfast  :—HeW,  that 
service  of  a  Civil  Bill  on  their  representative 
at  their  office  in  Belfast  was  good  service. 
Cooper  V.  General  Accident  Insurance  Corporation, 
Ltd.  Co.  Ct.,  36  I.  L.  T.  R.  24 

65. Service  on  company — Default  pro- 
cedure— Applies  where  defendants  a  limited  com- 
pany— Mode  of  service — "  Personally  served  " — 
County  Officers  and  Courts  (Ireland)  Act,  1877 
(40cfc41  Vict.,  c.  56),  s.  59 — Companies  (Con- 
solidation) Act,  1908  (8  Edw.  VII.,  c.  69),  s.  116.] 
The  default  procedure  provided  by  s.  59  of  the 
County  Officers  and  Courts  (Ireland)  Act,  1877, 
applies  to  a  case  in  which  the  defendants  are  a 
limited  company,  and  the  process  prescribed  by 
that  section  may  be  served  on  such  defendants 
by  leaving  it  at,  or  sending  it  by  post  to.  the 
registered  office  of  the  company,  as  provided  by 
section  116  of  the  Companies  (Consolidation) 
Act,  1908.  National  Gas  Engine  Co.,  Ltd.,  v. 
Estates  Engineering  Co.,  Ltd. 

K.  B.,  [1913]  2  I.  R.  474;  48  I.  L.  T.  R.  28 

66 Service    out    of    the    jurisdiction — 

Equity  jurisdiction — 40<fc41  Vict.,  c.  56,  ss.  33, 
34.]  Where  the  County  Court  has  jurisdiction 
to  deal  with  a  case  so  far  as  its  subject-matter 
is  concerned,  it  has  all  the  powers  of  the  High 
Court  necessary  for  bringing  all  proper  parties 
before  it,  including  the  power  to  serve  or  sub- 
stitute service  of  the  Civil  Bill  out  of  Ireland. 
Sexton  V.  O'Halloran 

App.,  [1904]  1 1.  R.  123  ;  36  I.  L.  T.  R.  218  ; 
3  N.  I.  J.  R.  41 

67.  • Service — Sunday.}     The  signing  of 

a  Civil  Bill  on  a  Sunday  being  objected  to  : — 

Held,  to  be  good  service  as  it  issues  when  handed 

for  service  to  the  C.  B.  0.     Murphy  v.  Sutherland 

Co.  Ct.,  32  I.  L.  T.  38 

68. Service— rime — 40*  41  Yict..,c.  56, 

s.  59.]  A  default  Civil  Bill  must  be  served 
14  clear  days  before,  and  exclusive  of,  the  day 
of  the  opening  of  the  Sessions.     A.  -v.  B. 

Co.  Ct.,  32  I.  L.  T.  503 

69. Special      bailiffs  —  Poundage      and 

keepers  fees — Bight  to  charge."]  In  executing  a 
County  Court  decree  special  bailiffs  may  charge 
and  levy  for  keeper's  fees  as  set  out  in  Schedule 
B,  Part  II.,  of  the  County  Court  Act,  1864,  but 
have  no  right  to  levy  poundage  upon  the  amoimt 
of  the  seizure.     Carvell  and  another  v.  Coppel 

Co.  Ct.,  45  I.  L.  T.  R.  80 

70. Tender  before  action  brought — Plea 

of — Order  IV.,  r.  3,  of  the  County  Courts  (Ireland) 
Orders,  1890.]  Where  a  defendant  in  a  County 
Court  action  tenders  before  action  brought  a 
sum  in  discharge  of  a  debt,  he  is  entitled  to  lodge 
theamount  so  tendered  with  the  clerk  of  thepeace 
"before  or  at  the  hearing."  Hurley  v.  Crowley 
Cir.  Cas.,  Kenny,  J.,  43  I.  L.  T.  R.  225 

7t.  — ■ —  Tender — Costs — County  Court  Rules, 
IggO—Or.  IV.,  r.  3— Or.  XIII.,  r.  i^Lodgment 
in  County  Court  at  trial — Form  of  order.]  In  an 
action  for  £49,  defendants  tendered  correct 
amount — viz.,  £43  18s.  lOd.  and  £2  10s.,  enough 
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to  cover  costs  up  to  date  of  tender.  Plaintiffs 
refused  tender,  and  proceeded.  Defendants 
remitted,  and  at  hearing  in  County  Court  lodged 
the  amount  already  tendered,  with  £2  10s.  costs  : 
Held,  the  lodgment  of  correct  amount  due  with 
costs  to  date  of  tender  was  a  good  defence,  and 
defendants  were  entitled  to  costs  incurred  after 
date  of  tender.  Wallace  Bros.  v.  KeUs  Gas  Co. 
Cir.  Cas.,  Moore,  J.,  52  I.  L.  T.  R.  133 

72. Two  Civil  Bills  for  same  trespass.] 

A  plaintiff  served  a  Civil  Bill  claiming  damages 
for  trespass  on  the  lands  of  C.  Having  subse- 
quently discovered  that  the  trespass  was  not 
on  C,  but  on  A.,  be  issued  a  fresh  Civil  Bill  for 
trespass  on  ^.,  and  served  notice  with  it  that 
he  would  not  proceed  with  the  earlier  Civil  Bill. 
The  second  Civil  Bill  alone  was  entered.  The 
Court  refused  to  dismiss  the  second  Civil  Bill, 
and  gave  a  decree.     Coyle  v.  KiUion 

Cir.  Cas.,  Walker,  L.J.,  36  I.  L.  T.  R.  143 
73. Undefended  ejectment  for  non-pay- 
ment of  rent — Affidavit  of  amount  of  rent  due — 
Proof  of  tenancy — Proof  of  character  of  tenancy — 
Landlord  and  Tenant(Ireland)  .4ci  (1860)  (23  <fc  24 
Vict.,  c.  154),  s.  52 — Civil  Bill  Courts  Proceiim 
Amendment  Act  (Ireland),  1864  (27*28  Via., 
c.  99),  s.  46 — Land  Law  (Ireland)  Act,  1887 
(50  tb  51  Vict.,  c.  33),  s.  7 — Land  Law  (Ireland) 
Act,  1896  (59  &  60  Vict.,  c.  47),  s.  12.]  The 
plaintiff  in  an  undefended  Civil  Bill  ejectment  for 
non-payment  of  rent  is  not  entitled  to  a  decree 
for  possession  merely  on  proof  of  service  of  the 
Civil  Bill  and  lodgment  of  an  affidavit  showing 
that  upwards  of  a  year's  rent  is  due.  Proof  must 
also  be  given  of  the  contract  of  tenancy : — 
Quaere,  whether,  where,  from  the  form  of  the 
Civil  Bill,  it  appears  that  execution  must  be  as 
provided  by  section  7  of  the  Land  Law  (Ireland) 
Act,  1887,  evidence  is  necessary  to  prove  that 
the  holding  is  agricultural  or  pastoral,  or  partly 
agricultural  and  partly  pastoral.  Semble,  in  a 
case  within  section  12  of  the  Land  Law  (Ireland) 
Act,  1896,  where  more  than  one  person  is  in 
possession,  proof  is  necessary  as  to  the  character 
of  the  possession  of  each  such  person.  Congested 
D  istricts  Board  v.  Curry 

K.  B.,  [1909]  2  I.  R.  503  ;   43  I.  L.  T.  R.  19 

74. When  action  is  commenced.]    An 

action  is  '  commenced  "  by  the  delivery  of  the 
Civil  Bill  to  the  process-server,  and  the  entry 
thereof  by  him  in  his  book.     Taaffe  v.  Ryan 

Co.  Ct.,  30  I.  L.  T.  205 
50  I.  L.  T.  R.  11 

See  Practice — Administration — Action.  1- 

Amendment  of  Civil  Bill 

31 1.  L.  T.  R.  321 

See  Hire  Purchase  Agreement.    1. 
Civil  Bill  by  pusine  mortgagee  for  eject- 
ment— Turning  into  Equity  Civil  Bill 
28  i.  L.  T.  R.  98 

See  Mortgage  (General).    40. 
■ Default  process — Married  woman — Sepa- 
rate estate — Affidavit 

38  I.  L.  T.  R.  236 

See  Husband  and  Wife — Separate  Estate. 
3. 
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COUNTY  COURT— PRACTICE— co«.ti»«ed. 

Dismiss  on  merits — Estoppel 

[1900]  2  I.  R.  565  ;  34 1.  L.  T.  R.  27,  84 
See  Estoppel.    11. 

■ Ejectment  on  the  title — Equitable  title — 

Legal  title  represented 

29 1.  L.  T.  R.  110,  111 
See  Land — Action  for  Recovery  ot.    5. 

• Equity   suit   transferred  from,   to    Lord 

Chancellor  [1897]  1 1.  R.  474 

See  Practice — Transfer  of  Action.    14. 

Letting  to  partner — Death — Ejectment  of 

personal  representative  46  I.  L.  T.  R.  81 
See  Partnership — Property. 

Making  an  award  a  rule  of  Court — Decree 

by  consent  32  I.  L.  T.  R.  106 

See  Arbitration — Award.    4. 

■ Remitted  probate  action — Issue  of  Civil 

Bill— Affidavit  28  I.  L.  T.  R.  89 
See    Probate     (and     Administration)  — 
Practice.  43. 
Same  Civil  Bill  jurisdiction — Parties  resi- 
dent in  different  divisions  of  the  same 
county                      [1902]  2  I.  R.  345  ; 
36  I.  L.  T.  R.  10  ;  2  N.  I.  J.  R.  54 
See  Practice — Costs.    14. 

Stamp  on  notice  of  appeal 

31  I.  L.  T.  345 
See  Trespass.    2. 

COUNTY  COURT. 

Action  which  could  have  been  brought  in — 

Bond — Amount  recoverable 
[1909]  2  I.  R.  655,  667, 670;  43  1.  L.  T.  R.  198 
iSee  Bond.    2. 

Appeal    to    Judge    of    Assize — Order    of 

Recorder  under  Belfast  Improvement 
Act,  1 878,  s.  97  [1913]  2  I.  R.  87 

See  Belfast  Local  Acts.    1. 

Civil  Bill  appeal — Case  stated — Costs  taxed 

to  over  £10  [1915]  2  I.  R.  423 
See  Solicitor— Bill  of  Costs.    112. 
Civil  Bill  decree — Ejectment  for  non-pay- 
ment of  rent — Subsequent  action  for 
rent— Estoppel  [1915]  2  I.  R.  195,  208 
See  Land  Law  Acts — Action  for  Rent. 

Civil    Bill  decree — Removal   to    Superior 

Court — Statute  of  Limitations 

[1915]  2  I.  R.  371 
See    Limitations,    Statute    of — Personal 
Action.    9. 

Civil  Bill  ejectment — Estoppel 

[1905]  2 1.  R.  189  ;  37  I.  L.  T.  R.  239  ; 
4N.L  J.R.118 
See  Land — Action  for  Recovery  of.    3. 

Civil  Bill  ejectment  for  non-payment  of 

rent — Removal  into  Superior  Court 
[1914]  2  I.  R.  97  ;  48  I.  L.  T.  R.  38 
See  Practice— Transfer  of  Action.    12. 

Civil  Bill  ejectment  on  title — Decree  for 

possession  unexecuted — Declaration  of 

title — Estoppel — Statute  of  Limitations 

[1914]  2  I.  R.  135 

See  Limitations,  Statute  of — Realty.    51. 

Decree — Renewal — Affidavit 

[1909]  2  I.  R.  290  ;  43  I.  L.  T.  R.  62 
See  County  Court — Practice.    49. 


COUNTY  COVRT— continued. 

Execution     of    decree  —  Misconduct     of 

sheriff's  bailiff  [1908]  2  I.  R.  138  ; 

411.  L.  T.  R.  187 
See  Sheriff.    3. 

Fair  rent  fixed  by — ^Jurisdiction  of  Land 

Commission  to  extend  time  for  appeal- 
ing 35 1.  L.  T.  R.  86 
See  Land  Law  Acts — Practice.     8. 

Funds  in,  attaching  3  N.  I.  J.  R.  226 

See  Practice— Garnishee.     8. 

Interpleader  [1905]  2  I.  R.  241 

See  Practice — Interpleader.    5. 

Jurisdiction  47  I.  L.  T.  R.  212 

See  Practice — Transfer  of  Action.    15. 

Jurisdiction — Action   against  trade  union 

by  a  member  2  N.  I.  J.  R.  26 

See  Trade  Union.    2. 

Jurisdiction — Appeal — Bias  of  Justice 

4  N.  I.J.  R.  251 
See  Justices — Disqualification.    9. 

Jurisdiction — Equity — Injunction 

[1916]  1 1.  R.  27 
See  Practice — Injunction.    4. 
Jurisdiction  to  order  sale  in  lieu  of  parti- 
tion of  statutory  tenancy,  consent  of 
landlord  to  partition  not  having  been 
given  [1913]  1  I.  R.  321 
See  Partition.     3. 
Jurisdiction  to  order  sale  in  lieu  of  parti- 
tion of  holding  subject  to  annuity  to 
Land    Commission,   consent    of   Land 
Commission   to    partition    not  having 
been  given  [1913]  1  I.  R.  50 
See  Partition.    1. 
Minor  matter  transferred  from — Applica- 
tion to  re-transfer  37  I.  L.  T.  R.  11 
See  Practice — Minor  Matter. 

Overholding — Transfer    of    Civil    Bill   to 

High  Court        [1901]  2  I.  R.  628,  632  ; 
35LL.T.  R.45 
See  Practice — Transfer  of  Action.    13. 
— — Prohibition — Order  confirmingimprovement 
scheme    under    Labourers    Acts — Ille- 
gality [1913]  2  I.  R.  241, 249  ; 
46  I.  L.  T.  R.  63 
See  Labourers  (Ir.)  Act.    64. 

Remitting  action  to  [1912]  2  I.  R.  144 

See  Practice — Remitting.    59. 

Remitting  action  to         [1909]  2  I.  R.  760 

See  Practice — Remitting.    7. 
Remitting  action  to — One  of  several  defen- 
dants resident  out  of  the  jurisdiction 
[1910]  2  I.  R.  74  ;  44  I.  L.  T.  R.  48 
See  Practice — Remitting.    74. 

Transfer  of  case  from 

See  Land  Law  Acts — Practice.    43-45 

Transfer  to — Practice 

[1912]  1  I.  R.  338, 398, 403, 406 
See  Practice— Transfer  of  Action.    9, 16, 
21,  22. 

COUNTY  INFIRMARY 

Salary  of  surgeon — Grand  Jury  Acts,  5*6 
Geo.  III.,  c.  20  {Ir.),  ss,  2,  5,  6  ;  45  Geo.  III., 
c.  Ill,  5.  1  ;  6  &  7  rm.  IV.,  c.  116,  ss.  85,  86— 
Payment  to  surgeon  out  of  private  endowment  of 
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COUNTY  mFlRMARY— continued, 
infirmary  of  sum  in  addition  to  £94  a  year  salary 
presented  for  by  Grand  Jury.]  The  governors  of 
a  county  infirmary  may,  in  the  exercise  of  their 
discretion,  apply  funds  voluntarily  subscribed 
to  increase  the  salary  of  the  surgeon  over  the 
sum  of  £94  a  year,  presented  for  by  the  Grand 
Jury  under  5  &  6  Geo.  III.,  c.  20  (Ir.).  Gibbon 
V.  Wexford  Infirmary 

V.-C.  [1894]  1  I.  R.  26  ;    28  I.  L.  T.  196 
And  See  Local  Government — County  Infirmary. 

Liability  for  mortgage  and  charges  on 

38  I.  L.  T.  R.  44  ;  4  N.  I.  J.  R.  71 
See  Local  Government — County  Infirmary. 
1. 

Surgeon — Quo  warranto     [1901]  2  I.  R.  93 

See  Quo  Warranto.    2. 

COUNTY  SURVEYOR. 

■  Expenses    of    expert    witness    attending 

House  of  Commons    [1911]  2  I.  R.  535 
See  Local  Government — Audit.    10. 
Increase  of  duties — Increase  of  remunera- 
tion [1902]  2  I.  R.  349  ; 
35  I.  L.  T.  R.  87  ;  1  N.  I.  J.  R.  149 
See  Local  Government — Existing  Ofilcer. 
4. 

Maintenance  of  roads  by — Legality  of 

35 1.  L.  T.  R.  167  ;  1  N.  I.  J.  R.  220 
See  Local  Government — Roads.    50. 

Repair  of  road — Direct  labour — Entry  to 

obtain  materials  5  N.  I.  J.  R.  113 

See  Local  Government — Roads.    24. 

Repair  of  roads  entrusted  to  contractor — 

Labourers  appointed  by  county  sur- 
veyor, paid  by  and  bound  to  obey  o  rders 
of  contractor  as  well  as  surveyor — 
Legality  of  contract — Liability  of 
county  council  to  pay  contributions 
under  National  Insurance  Act,  1911, 
in  respect  of  labourers 

[1914]  2  I.  R.  110 
See  National  Insurance.    3. 

Road  given  in  charge  of,  by  county  council 

— Contractor  employed  by  county  sur- 
veyor— Liability  of  county  council  for 
contributions  under  National  Insurance 
Act,  1911,  in  respect  of  labourers 

[1914]  2  I.  R.  120,  note 

See  National  Insurance.    4. 

— ■ — ■  Road  materials  taken  by — Action  by  owner 

for  value  [1913]  2  I.  R.  468  ; 

47  I.  L.  T.  R.  270 

See  Local  Government — Roads.    26. 

Transfer  of  powers  over  roads 

[1906]  2  I.  R.  487 
See  Local  Government — Roads.    2. 

COURSE  OF  EMPLOYMENT. 

■  Negligence  of  fellow-servant 

[1910]  2  I.  R.  381,  393 
See  Negligence.    24. 

^Reasonable  action  under  specific  order  of 

overseer  [1910]  2  I.  R.  639 

See  Workmen's  Compensation.    106. 

Street  accident  [1916]  2  I.  R.  33 

See  Workmen's  Compensation.    21. 


COURTHOUSE. 

Control — Heating  and  lighting^Court-heepers 
— Sheriff — County  Council — Local  Government 
{Ireland)  Act,  1898,  s.  72  (3) — Application  of 
Enactments  Order,  1898,  Article  15  (1) — Grand 
Jury  (Ireland)  Act.  1836  (adapted),  as.  69,  76, 
79,  110.]  The  control  and  management  of  the 
County  and  Sessions  Courthouses  continue  to 
be  vested  in  the  High  Sheriff,  whose  existing 
rights  in  these  respects  are  preserved  in  the 
Local  Government  (Ireland)  Act,  1898,  and 
the  Orders  thereunder.  The  direction  contained 
in  sections  69,  76,  79,  and  110  of  the  Grand  Jury 
(Ireland)  Act,  1836  (adapted),  with  reference 
to  the  repairing,  lighting,  and  heating  of  County 
and  Sessions  Courthouses  and  the  payment  of 
courtkeepers'  salaries,  is  mandatory  and  not 
discretionary.  Beg.  (Jackson)  v.  Sligo  County 
Council  Q.  B.,  34  I.  L.  T.  R.  49 

And  see  Donegal  County  Council  v.  Herd- 
man    I.  N.  I.  J.  R.  105 

COURT  LETTING. 

Accelerating  request 

[1899]  1 1.  R.  84,  65  ;  32  I.  L.  T.  R.  149 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    17. 

Covenant  by  owner  in  occupation  for  pay- 

ment of  rent  [1900]  1 1.  R.  206 

See  Land  Purchase  Acts — Sale  fcy  Lant 
Judge.    4. 

Dismissal   of   petition    as   to   portion   of 

estate — Practice — Land  Judge 

[1907]  1 1.  R.  49 
See  Land  Judges'  Court — Practice.    10. 

Holding    not    agricultural  or  pastoral — 

Land  Act,  1896,  s.  40 
[1900]  1  I.  R.  139  ;  33 1.  L.  T.  R.  137 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    1. 

Land  Law  (Ireland)  Act,  1896,  a.  40 

[1897]  1  I.  R.  186,  265  ;  30  I.  L.  T.  R.  153 
See  Land  Purchase  Acts — Sale  by  Lant 
Judge.    5. 

Mortgagees  in  possession — S.  40  of  Land 

Law  (Ir.)  Act,  1896    31 1.  L.  T.  R.  159 
See  Land  Purchase  Acts — Sale  by  Lani 
Judge.    14. 

COURT    MESSENGER  —  Assistant  —  Appoint- 
ment and  remuneration  of 

32  I.  L.  T.  R.  133 
See  Bankruptcy — Practice.    1. 

COURT  OF  APPEAL. 

Not  bound  by  previous  order 

481.  L.  T.  R.156 
See  Parliament — Franchise.    27. 

Order  of — Jurisdiction  of  Court  of  first 

instance   to  enforce 

[1914]  1 1.  R.  30,  32 
See  Practice — Attachment.    2. 

COURT  OF  FIRST  INSTANCE— Jurisdiction  to 
enforce  order  of  Court  of  Appeal 

[1914]  1  I.  R.  30,  32 
See  Practice — Attachment.    2. 
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COURTS  (EMERGENCY  POWERS)  ACT,  1914. 

Absolute  diaoTetion^ — Appeal 

49  I.  L.  T.  R.  65 
See  War.    1. 

[1916]  1 1.  R.  265 

See  Practice  -  Courts  (Emergency  Powers).  1 . 

[1917]  2  I.  R.  417  ;  51 1.  L.  T.  R.  112 

See  Bankruptcy — Debtor  Summons.     2. 

Costs  of  summons  to  issue  execution — 

Costs  of  counsel  [1915]  2  I.  R.  123 

See  Practice — Execution.    8. 

Execution — Leave   to  issue  —  Ejectment 

for  non-payment  of  rent 

[1915]  2  I.  R.  11 
See  Practice — Execution.    9. 

Execution — ^Right  to  issue — Crown  debt — 

Annuity  payable  to  Irish  Land  Com- 
mission under  Land  Purchase  Acts 

[1915]  2  I.  R.  66 
See  Practice — Execution.    10. 

COURT  TENANT. 

Dismissal    of    petition — Continuance    in 

possession 
[1908]  1  I.  R.  18  ;  41 1.  L.  T.  R.  233 
See  Land  Purchase  Acts — Advance.    14. 
Emblements — Right  to  remain  in  posses- 
sion—23  &  24  Vict.,  c.  154,  s.  34 

46 1.  L.  T.  R.  27 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    7. 

COURT  VALUER. 

ySfec  Land  Law  Acts— Fair  Rent.    29-32, 
60. 

COVENANT. 

Running  with  the  lani.— Bent— Fee-farm 
grant — Grantees  holding  in  severalty — Joint  and 
several  covenant  by  grantees  to  pay  entire  rent — 
Liability  of  assignee  of  one  of  grantees — Covenant 
rurlning  with  the  land — Privity  of  estate.]  A 
fee-farm  grant  made  under  the  Renewable 
Leasehold  Conversion  Act  to  several  persons 
contained  a  joint  and  several  covenant  on  the 
part  of  the  grantees  to  pay  the  entire  rent 
reserved  by  the  grant.  As  between  themselves 
the  gr{i.ntees  held  their  respective  shares  of  the 
lauds  in  severalty,  each  paying  an  apportioned 
part  of  the  rent.  All  the  estate  and  interest  of 
one  of  the  grantees  in  the  lands  subsequently 
became  vested  in  the  defendant.  An  action 
having  been  brought  against  the  defendant, 
as  such  assignee,  to  recover  the  entire  rent : — 
Held,  that  the  defendant  was  liable  only  for 
such  proportion  of  the  rent  as  was  applicable 
to  the  share  of  the  lands  which  had  become 
vested  in  her.     Dooner  v.  Odium 

K.  B.,  [1914]  2  L  R.  411 

After-acquired  property  of  wife — Covenant 

to  settle — Gift  from  husband  to  wife 
[1914]  1 1.  R.  135 
See  Settlement— Construction.    7. 

Against  alienation — Consent  of  landlord 

given  after  alienation — Relation  back 
[1913]  1 1.  R.  121 
See  Settlement— Construction.    29. 


COVENANT— cowei»Mci. 

— ■ — •  Against  alienation — Renewable  Leasehold 
Conversion  Act        [1902]  1  I.  R.  114  ; 
36  I.  L.  T.  R.  45 
>See  Landlord  and  Tenant — Lease.    11- 
Against     alienation — ^Statutory     prohibi- 
tion— Land    Law    Act — 7    Geo.    IV., 
c.  29  (Ir.)  [1895]  2  I.  R.  504  ; 
29LL.T.  R.  2 
See  Landlord  and  Tenant — Lease.    13. 

Against  alienation — Subletting 

[1899]  2  I.  R.  299 
See  Land  Law  Acts — Subletting.    10. 

Against   aUenation — Tenancy  from   year 

to  year,  on  expiration  of  lease  contain- 
ing agreement  against  alienation — 
Assignment  by  person  entitled  to  ten- 
ant's interest,  but  not  in  occupation 
[1897]  2 1.  R.  39, 477  ;  31 1.  L,  T.  R.  28, 93 
See  Landlord  and  Tenant — Lease.    14. 

Against  alienation — Without  consent  in 

writing  of  landlord — Consent  in  letter 
of  agent — Authority  of  agent 

[1896]  1  I.  R.  520 
See  Landlord  and  Tenant— Assignment.  3. 

Against  incumbrances — Mortgage 

[1904]  1 1.  R.  100, 113  ;  38  I.  L.  T.  R.  3 
See  Marshalling.    1. 

■  Against  incumbrances — Mortgage  affecting 

lands  sold  and  other  lands — Subsequent 
mortgage  of  the  other  lands — Marshal- 
ling [1913]  1 1.  R.  337 
See  Mortgage  (General) .    15. 

■ Against  subletting — Assignment  of  lease 

[1899]  1  I.  R.  113, 118 
See  Landlord  and  Tenant — Lease.    12. 

Against  trade — Private  hospital 

[1896]  ILR.  76, 104,  142 

See  Landlord  and  Tenant. — Lease.    20. 

— ■ — ■  Against  trading — Publican — Spirit  grocer 

—Lease  [1904]  1  I.  R.  206  ; 

38  I.  L.  T.  R.  25 

See  Spirit  Grocer. 

Applicable  to  statutory  tenancy 

[1909]  2  I.  R.  690 
See  Land  Law  Acts — Fair  Rent.    35. 

As  to  management  of  holding — Land  Law 

(Ireland)  Acts      [1904]  1 1.  R.  550, 559 
See  Land  Law  Acts — Character  of  Holding. 
77. 

By  debtor  to  exercise  contingent  power — 

By  creditors  to  forbear  suing 
[1906]  1 1.  R.  220, 224  ;  40  I.  L.  T.  R.  69 
See  Power — Execution.    21. 

By  lessor  to  make  a  street  within  one  year — 

Breach — Assignment  of  lessor's  interest 
— Liability  of   assignee  —  Continuing 
breach    [1896]2 1.R.247;  29 1.L.T.262 
See  Landlord  and  Tenant— Lease.    17. 

By  owner  in  occupation  for  payment  of 

rent — Whether  a  Court  letting 

[1900]  1 1.  R.  206 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    4. 

Fee-farm  grants  made  before  Jan.  1st,  1861 

16  I.  C.  L.  R.  222 
5ee  Fee-farm  Grant.    1. 
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COVEtlAfn— continued. 

Pee-farm  grant — Covenant  for  payment  of 

rent^ — Sale  of  lands  under  Land  Pur- 
chase Acts — Order  for  redemption  of 
rent — Purchase-money  insufficient  to 
redeem — Liability  on  covenant 

[1913]  2  I.  R.  210 
See  Land  Purchase  Acts — Superior  Interest 
28. 

•  Fee-farm  grant — Eoyaltyonworkingmines 

—Sale  to  grantee       [1906]  1  I.  R.  169 
;See  Land  PurchaseActs— Mineral  Rights .  5 . 

For  benefit  of  third  party^ — Right  of  action 

[1899]  1  I.  R.  176, 186 
iSee  Contract.    11. 

For  future  separation 

[1913]  1 1.R.  428;  47  I.L.T.R.163 
See  Husband  and  Wife — Separation.    1. 

For  quiet  enjoyment 

[1915]  2  I.  R.  213, 448 
See  Licence.    2. 

For  title — Mortgage"  asbeneficialowner" 

— Notice  of  prior  incumbrances — Mar- 
shalling [1914]  1 1.  R.  180, 285 

See  Mortgage  (General).    6. 

See  Marshalling.    8. 

Implied  covenant — Exclusion  by  express 

[1909]  2  I.  R.  510  ;  [1911]  2  I.  R.  631  : 
43  I.  L.  T.  R.  262 
£!ee  Landlord  and  Tenant — Lease.    18. 
Implied — Sub-lessee  bound  to   accept  re- 
newal [1898]  1 1.  R.  311 
See  Landlord  and  Tenant — Lease.    47. 
— —  Implied — ^Void  subletting 

[1900]  2  I.  R.  359, 370  ;  34  I.  L.  T.  R.  6 
See  Land  Law  Acts— Subletting.    15. 

Lease — Fair  rent  order^ — Arrears  of  rent 

recoverable  [1906]  2  I.  R.  79  ; 

40I.L.T.  R.41 
See  Land  Law  Acts — Fair  Rent.    34. 

Lease  of  licensed  premises. — Covenant  to 

transfer  licence  to  landlord  at  expira- 
tion of  term  [1904]  2  L  R.  218  ; 
37I.L.T.R.246 
See  Landlord  and  Tenant — Lease.    39. 

Lease  subject  to  7  Geo.  IV.,  o.  29 — Consent 

of  landlord  not  obtained — Covenant 
for  further  assurance 

[1905]  1 1.  R.  1  ;  [1906]  1 1.  R.  20 
;See  Landlord  and  Tenant — Lease.    19. 

Mortgagee's  right  of  action — Proceedings 

for  sale  pending 

[1910]  2  I.  R.  162, 165 
-See  Mortgage  (General).    35. 

Mortgage — Judgment — Merger 

[1900]  1  I.  R.  85, 103 
See  Mortgage  (General).    28. 

Mortgage — Payment  of  interest  by  devisee 

— Liability  of  personal  assets 

[1896]  1  I.  R.  206,  223 
See    Limitations,    Statute    of— Personal 
Action.    15. 

■ Mortgage — Statute  of  Limitations 

[1897]  2  I.  R.  614 
See    Limitations,    Statute    of — Personal 
Action.    13. 


COVEffANT— continued. 

Not    to    build — Purchase    by    lessee   of 

reversion — Sub-lease 

[1902]  1 1.  R.  264, 285 
See  Landlord  and  Tenant — Lease.    24. 

■  Not  to  build — Purchase  of  reversion  in 

fee — Merger — Waste 

[1899]  1 1.  R.  258, 282 
See  Landlord  and  Tenant — Lease.    S, 

Not  to  pay  off  mortgage  for  five  years 

unless  lands  previously  sold  under  Land 
Purchase  Acts  —  Agreement  to  pay 
differential  interest  in  such  event — 
Irish  Land  Act,  1903,  s.  24  (6) 

46LL.T.R.46 
See  Land  Purchase  Acts — Practice.    4. 
Restrictive — Assignee  with  notice — Cove- 
nantee not  interested  in  land  for  benefit 
of  which  covenant  was  entered  into 
[1915]  2  I.  R.  213, 458;  50  I.  L. T.  R.  160 
See  Licence.    2. 

•  Right  to  sue  on — Cestui  que  trust— Bene- 

ficial  interest  [1910]  2  I.  R.  550 

See  Contract.    31. 

Running  with  land — Repairs  to  sea-wall 

[1909]  2  I.  R.  58  ;  43  I.  L.  T.  R.  255 
See  Landlord  and  Tenant — Lease.    29. 

-"Subsisting"    covenant — Conversion   of 

lease  1  N.  I.  J.  R.  34 

;SeeRenewable  Leasehold  Conversion  Act.  9. 

Subsisting   covenants  to  be  inserted  in 

fee-farm  grant — Covenant  to  fence 

34LL.T.R.211 
See  Landlord  and  Tenant — ^Lease.    49. 

To  build — Lease — Fair  rent 

[1901]  1 1.  R.  441  ;  35  L  L.  T.  R.  185 
See  Land  Law  Acts — Fair  Rent.    21. 

•  To   build — Priviso  that  lease  should  be 

void,  and  that  lessee  should  hold  for 
shorter  term  at  original  rent 

[1909]  2  I.  R.  436 
See  Revenue — Succession  Duly.    1. 

To  deliver  up  possession — Surrender 

[1919]  2  LR.  474 
See  Landlord  and  Tenant — Surrender.    2. 

To  exercise  contingent  power 

[1901]  1 1.  R.  12, 261 
See  Power — Execution.    8. 

To  maintain  vendor — Lien 

[1913]  2  I.  R.  328 
See  Lien.    2. 

To  pay — Quit  rent — Payment  by  persons 

not  liable — Lost  grant 
[1904]  1 1. R. 474, 480;  38 1.  L.  T.  R.  105, 139 
See  Lost  Grant.    2. 
And  see  Landlord  and  Tenant — Lease. 

To  renew  [1895]  1  I.  R.  187 

-See  Renewable  Leasehold  Conversion  Act. 
6. 

To   renew  —  Ecclesiastical  lease  —  Toties 

quoties — Purchase  of  fee  by  covenantor 
[1902]  II.  R.  89 
See  Landlord  and  Tenant — Lease.    50. 

To   renew — ^Middleman  —  Purchaser  from 

covenantor — Purchase  of  reversion 

[1899]  1  I.  R.  135 
See  Landlord  and  Tenant — Lease.    46. 
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COVEffAm— continued. 

■  To  renew  lease 

See  Landlord  and  Tenant— Lease.      26-28 
and  46-52. 

To  renew — -Lease  not  within  Land  Law 

Act,  1887,  s.  1  [1894]  2  I.  R.  238 

See  Land  Law  Acts— Present  Tenant.    15. 

To  renew  lease  within  limited  time 

[1900]  1 1.  R.  417,  428 
See  Landlord  and  Tenant— Lease.    48. 
— — ■  To  repair — Action  for  breach  of  assignee 
of  lease— Third  party      [1894]  2  I.  R.  20 
/See  Practice — Third  JParty.    9. 

To   repair — ^Bankruptcy  of  covenanter — 

Composition — ^Continuing  breach 

[1909]  2  I.  R.  185 
See  Bankruptcy — Provalile  Debt. 
— — •  To  repair — Breach  by  tenant-for-life 

[1904] 1  L  R.  240 
See  Tenant-for-Lite  and  Remainderman. 
7. 

To  repair — Contingent  liability  under — 

Debt  30  1.  L.  T.  R.  115 

See  Husband  and  Wife — Married  Women's 
Property  Acts.    2. 

To  repair — Loss  by  fire — ^Fire  insurance — 

Subrogation  [1918]  1  I.  R.  152  ; 

52I.L.T.R.  HI 
See  Landlord  and  Tenant — Lease.    30. 

To    repair — Premises    out    of    repair    at 

death  of  testatrix      [1895]  1  I.  R.  518 
See  Tenant-for-Life  and   Remainderman. 
11. 

To  repair  —  Structural    defects  —  Public 

Health  Acts — Liability  of  landlord 

1  N.  I.  J.  R.  270 
See  Landlord  and  Tenant — Lease.     30a. 

To  settle  after-acquired  property 

[1895]  1  I.  R.  230 
See     Settlement  —  After -acquired    Pro- 
perty.   1. 
To  settle — Bequest — Restraint  on  antici- 
pation [1904]  1  I.  R.  328 
See  After-acquired  Property. 

To  settle— Bonus      [1910]  1 1.  R.  161, 301 

See  Land  Purchase  Acts — Bonus.    2,  3. 

To  settle,  by  tenautin tail — ^Voidable  estate 

[1913]  1  1.  R.  343 
See  Settlement — Construction.    27. 

Waiver — Covenant  to  build  not  enforced 

for  many  years  [1914]  1  I.  R.  35 

See  Land  Law  Acts — Fair  Rent.    33. 


COVENANT  FOR  FURTHER  ASSURANCE. 

Assignment  by  settlement — Lease  subject  to 
7  Geo.  IV.,  c.  29,  s.  3 — Covenant  whether  void.'] 
A  covenant  for  further  assurance  by  a  settlor 
in  a  marriage  settlement,  by  which  a  lease  is 
assigned  without  the  consent  of  the  lessor 
(contrary  to  the  statute  7  Geo.  IV.,  u.  29,  s.  3), 
is  not  void,  although  the  assignment  of  the  lease 
is  void,  and  can  be  enforced  against  the  settlor 
if  he  becomes  a  "  present  tenant  "  of  the  lands, 
and  so  gets  rid  of  the  restraint  upon  alienation 
imposed  by  the  statute ;  and  an  agreement  by 
him  to  assign  the  lands  to  another  person,  though 


COVENANT  FOR  FURTHER  ASSURANCE— 

continued. 
for  value,  will  not  prevail  against  the   bene- 
ficiaries under  the  settlement.     Doody  v.  Nolan 
(2   L.   R.   I.    199)   distinguished.     O'Connor  v. 
Foley 
M.  R.,  [1905]  1 1.  R.  1  ;  App.,  [1906]  1 1.  R.  20 

COVENANTS— Dependent  or  independent 

[1913]  1  I.  R.  95 
See  Patent.    4. 

COVENANT  TO  SETTLE. 

After-acquired  property — lV(arriage  settlement 
— Gift  from  husband  to  wife.']  By  a  marriage 
settlement,  dated  the  9th  November,  1883,  it 
was  agreed  that  if  the  intended  wife  then  was, 
or  if,  during  the  intended  coverture,  she  or  her 
intended  husband  in  her  right  should,  at  one 
time  from  one  source,  become  entitled  to  pro- 
perty of  the  value  of  £100  or  upwards,  except 
jewels,  &c.,  the  intended  husband  and  wife 
would  do  all  things  necessary  for  vesting  the 
same  in  the  trustees  of  the  settlement,  upon  the 
trusts  thereby  declared  of  certain  property  of 
the  intended  wife.  In  1903,  the  husband,  for  a 
nominal  consideration,  transferred  certain 
shares,  exceeding  £100  in  value,  in  a  limited 
company  to  his  wife  : — Held,  that  these  shares 
were  not  bound  by  the  settlement.  Coles  v. 
Coles  ([1901]  1  Ch.  711)  followed  and  applied. 
Kingan  v.  Matier   Barton,  J.,  [1905]  1  I.  R.  272 

CREAMERY  SOCIETY— Rules— Penalty 

[1912]  2  I.  R.  586  ;    46  I.  L.  T.  R.  249 
See  Contract.    29. 

CREDIT — Inquiry  agent. 

[1908]  2  I.   R.  483,  507 
See  Defamation — Privilege.    4. 

CREDITOR. 

Administration  to — Next-of-kin  not  cited 

3  N.  I.  J.  R.  18 
See  Probate  (and  Administration) — Grant 
of  Administration.    15. 

Bankruptcy — Equal    distribution    among 

creditors — Paying  portion  of  debt  in 
fall  46  I.  L.  T.  R.  226 

See  Bankruptcy — Arrangement.    26. 
— —  Bankruptcy — Payment  of   certain  credi- 
tors in  full    •  46  I.  L.  T.  R.  142 
See  Bankruptcy— Arrangement.    5. 

Bankruptcy  —  Wishes     of     creditors  — 

Approval  by  Court    46  I.  L.  T.  R.  289 
See  Bankruptcy — ^Arrangement.    38. 

Grant   of   administration   to,   limited   to 

dealing  with  fund  in  Court — Adminis- 
trator out  of  the  jurisdiction 

46  I.  L.  T.  R.  294 
See  Probate  (and  Administration)— Grant 
of  Administration.    1. 

CREDITORS. 

•  Conspiracy  to  defraud 

3  N.  I.  J.  R.  154 
See  Criminal  Law— Evidence. 
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CREDITORS— c 

Conveyance  in  fraud  of    [1913]  1 1.  R.  512 

See  Voluntary  Conveyance.    1. 

■ Next-of-kin — Contest  as  to  grant 

2  N.  I.  J.  R.  43 
See  Probate  (and  Administration) — Grant 
of  Administration.    6. 

Specialty  and  simple  contract — executor's 

right  of  retainer    [1913]  1  I.  R.  211  ; 
47  I.  L.  T.  R.  102 
.See   Executor — General.    14. 

CREW — Of  ship — Master — Contract  of  service 
[1913]  2  I.  R.  385  ;  47  I.  L.  T.  R.  155 
See  Workmen's  Compensation.    57. 

CRIER — Abolition  of  office — Compensation 

1  N.  I.  J.  R.  180, 231 
See  Bankruptcy — Crier. 

Of  Recorder's  Court — Nature  of  office  of 

[1916]  2  I.  R.  59  ;    50  I.  L.  T.  R.  60 
See  National  Insurance.    6. 

CRIMINAL  CAUSE  OR  MATTER. 

Appeal  to  Court  of  Appeal — Contempt  of 

Court  46  I.  L.  T.  R.  254 

See  Contempt  of  Court.    1. 
39I.L.T.R.221,243 

See  Contempt  of  Court.    2. 

CRIM.  CON. 

Particulars— Practice      29  I.  L.  T.  R.  147 

See  Practice — Particulars.    1. 
■ Remitting  action  for         29  I.  L.  T.  606 

iSce  Practice — Remitting.    55. 

CRIMINAL  CONVERSATION. 

Evidence — Testimony  of  plaintiff's  wife  sole 
evidence  against  adulterer — Corroboraticm.'i  There 
is  no  rule  of  law  precluding  a  jury  in  an  action 
for  criminal  conversation  from  acting  on  the 
uncorroborated  evidence  of  the  plaintiff's  wife 
as  to  acts  of  adultery  committed  with  the 
defendant.     Morrow  v.  Morrow 

K.  B.,  [1914]  2  I.  R.  183 

CRIMINAL  INJURIES  —  Compensation  — 
Malicious  burning  of  property — Owner 
insured  against  loss  by  fire — Right  of 
owner  to  recover  off  county 

[1915]  2  I.  R.  85 
See  Malicious  Injury.    18. 

CRIMINAL  INJURY. 

<See  Malicious  Injury. 

Decree  for — Garnishee      36I.L.T.R.26  ; 

2  N.  I.  J.  R.  212 
See  Practice — Garnishee.    5. 

CRIMINAL  JUSTICE  ADMINISTRATION  ACT, 
1914  49  I.  L.  T.  R.  28 

See  Criminal  Law — General.    19. 


CRIMINAL  LAW. 

(General) 
Evidence 
Practice- 
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CRIMINAL  LAW  (GENERAL). 

1. Bigamy— Protestant  holding  himself 

out  as  Roman  Catholic]  A.  was  married  to  M.  S., 
according  to  the  rites  of  the  Established  Church, 
in  1858,  and  in  April  1865,  during  the  life  time 
of  M.  S.,  he  was  married  to  G.  B.i  in  a  Roman 
Catholic  church,  in  Dublin.  C.  B.  knew  A.  six 
months  previous  to  the  marriage,  and  believed 
him  to  be  a,  Roman  Catholic.  He  told  C.  B. 
that  he  was  a  Roman  Catholic.  He  had  been 
born  and  reared  a  Protestant,  and  had  attended 
the  Protestant  service  on  Christmas  morning, 
1865.  The  jury  found  that  A.  was  a  professing 
Protestant  within  twelve  months  previous  to  the 
marriage,  and  that  he  had  held  himself  out  as  a 
Roman  Catholic  to  the  clergyman  who  married 
him,  and  had  told  the  woman  he  was  a  Roman 
Catholic  ;  and  they  convicted  him  of  bigamy : — 
Held  (Monahan,  C.J.,  Pigot,  C.B.,  Keogh  and 
O'Hagan,  JJ.,  dissentientibus),  that  the  con- 
viction was  bad.    B.  v.  Fanning 

Cr.  Cas.  Res.,  [1866]  17  Ir.  C.  L.  R.  289 

2.   Bigamy.  —  Second    marriage    with 

sister-in-law  Invalid — 24  S  25  Vict.,  c.  100,  s.  57— 
5  <fe  6  Will.  IV.,  c.  2.]  The  prisoner,  his  wife 
being  alive,  went  through  a,  regular  ceremony 
of  marriage  with  his  wife's  sister : — Held,  that 
the  prisoner  could  be  indicted  for  bigamy. 
Beg.  V.  Allen  (1  L.  R.  C.  C.  367)  followed ;  Reg. 
V.  Fanning  (17  Ir.  C.  L.  R.  289)  not  followed. 
B.  V.  Wright  Co.  Ct.,  28  I.  L.  T.  R.  131 

3. Conspiracy    to   defraud — Motion  to 

quash  joint  indictment  as  unfair  to  some  of  the 
prisoners — Venue  in  conspiracy — Nolle  prosequi 
— Motion  in  arrest  of  judgment^Misdemeanawr.'] 
Several  persons,  who  were  railway  officials,  were 
indicted  in  one  indictment  with  one  count,  with 
several  other  persons,  for  conspiring  to  defraud 
a  railway  company  : — Held,  on  a  motion  to  quash 
the  indictment  on  the  ground  that  it  was  unfair 
to  try  all  the  parties  in  the  same  indictment, 
that  the  indictment  was  correctly  framed  to 
try  the  whole  number  of  conspirators,  and  that 
there  was  no  injustice  in  trying  them  together. 
Held  also,  that  in  the  case  of  conspiracy  the 
law  as  to  venue  was  that  the  common  illegal 
intention  must  be  entertained  or  manifested 
within  the  venue.  Held,  further,  that  the  jury 
having  acquitted  two  of  the  prisoners  and 
convicted  six,  there  was  no  repugnance  on  the 
face  of  the  record  sufficient  to  justify  the  judge 
in  arresting  judgment.  In  an  indictment  for 
conspiracy  it  is  sufficient  to  sustain  the  verdict 
as  good  if  more  than  two  are  found  guilty. 
Beg.  V.  Manning  (12  Q.  B.  D.  241)  and  Beg.  v. 
O'Connell  (11  C.  &  P.  115)  distinguished. 
B.  V.  Quinn  and  others 

Cir.  Cas.,  FitzGibbon,  L.J.,  33 1.  L.  T.  R.  154 

4. Conspiracy  —  Boycotting  —  peaceful 

picketing — Evidence  of  previous  acts — Trades 
Disputes  Act,  1906,  s.  2 — Conspiracy  and  Pro- 
tection  of  Property  Act,  1875.]  In  a  prosecution 
for  "  wrongfully  and  without  legal  authority 
besetting,"  where  the  intention  of  the  defendants 
is  in  question,  the  justices  are  entitled  to  receive 
and  act  upon  evidence  of  previous  acts  of 
the  aoousei     The  justices  should  consider  the 
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CRIMINAL  LAW  (GENERAL)— coretimacd. 
character  of  the  meeting  and  all  the  circum- 
stances of  the  case,  and  determine  whether  the 
parties  were  acting  merely  for  the  purpose  of 
peacefully  obtaining  or  communicating  infor- 
mation, or  of  peacefully  persuading  any  person 
to  work  or  abstain  from  working : — Qvaere,  is 
peacefully  picketting  a  theatre  for  the  purpose 
of  persua(£ng  members  of  the  public  from 
attending  the  performances  within  the  exception 
contained  in  the  Trades  Disputes  Act,  1906, 
s.  2,  which  authorises  picketting  for  the  purpose 
of  "  persuading  any  person  to  work  or  abstain 
from  working."     Toppin  v.  Feron 

K.  B.,  43  I.  L.  T.  R.  190 

5. Criminal     information— ii6e!.]     B. 

wrote  a  notice  to  L.,  Mayor  of  B.,  and  certain 
members  of  the  town  council,  saying  that,  in  a 
certain  event,  he  would  use  said  letter  to  charge 
them  with  the  felony  of  manslaughter ;  "  and 
take  further  notice  that,  as  regards  those  whom, 
with  the  Mayor,  I  intend  to  have  returned  for 
trial  at  the  next  Assizes,  for  the  conspiracy 
alleged  to  have  been  carried  out  on  the  13th  of 
December  last,  I  will,  if  they  again  conspire 
illegally  to  exclude  the  said  burgesses,  &c.,  use 
this  notice  to  charge  the  said  persons  accused 
as  conspirators,  with  the  felony  of  murder." 
R.,  being  convicted  on  a  criminal  information 
moved  in  arrest  of  judgment : — Held,  that  this 
letter  disclosed  a  good  ground  for  a  criminal 
information.  Held  further,  by  Lefroy,  C.J.,  and 
Hayes,  J.,  that  slanderous  words  spoken  of  and 
to  a  Mayor,  in  the  discharge  of  his  office  as 
Mayor,  and  of  him  in  the  execution  of  his  office, 
the  said  Mayor  being  also  a  magistrate  in  virtue 
of  his  office,  are  the  subject  of  a  criminal  infor- 
mation. Held,  by  O'Brien  and  Fitzgerald,  JJ., 
that  such  words  are  not  the  subject  of  an  indict- 
ment, nor,  consequently,  of  a  criminal  informa- 
tion.    B.v.Rea    Q.  B.,  [1865117  I.  C.  L.  R.  584 

6. Cruelty    to    animals — Ovmership    of 

animal — Malice  —  Conviction  —  Malicious 
Injuries  to  Property  Act.']  Where  a  prisoner 
was  indicted  under  the  provisions  of  the  24  &  25 
Vict.,  c.  97,  s.  40,  on  a  charge  of  unlawfully  and 
maliciously  wounding  a  cow,  his  own  property, 
and  found  guilty  : — Held,  that  as  the  animal 
was  the  prisoner's  own  property  and  in  his 
possession  at  the  time  of  the  alleged  crime,  no 
indictment  lay  under  the  24  &  25  Vict.,  u.  97, 
and  that  the  conviction  should  be  quashed. 
B.  V.  Kirby  C.  C.  R.,  31  I.  L.  T.  R.  46 

7.  Cruelty    to    dim03\&—Goch-figUing— 

12  <fc  13  Vict.,  c.  92,  ss.  2,  29—17  (6  18  Vict., 
c.  60,  «.  3.]  A  cock  is  an  animal  within  section 
2  of  12  &  13  Vict.,  c.  92,  and  to  cause  cocks  to 
iight  is  an  offence  within  that  section.  Budge  v. 
Parsons  (3  B.  &  S.  382)  and  Bates  v.  M'Gormich 
(8  Ir.  Jur.,  N.  S.  239)  followed.  Johnstone  v.  Aber- 
crombie  (20  E.  (J.  C.)  37;  considered.  Allen, 
Appellant ;  Small,  Respondent 

K.  B.,  [1904]  2  I.  R.  705;  38 1.  L.  T.  R.  253; 
5N.  I.J.  R.  6 

8. Cruelty  to   animals  —  Prevention   of 

Cruelty  to  Animals  Act,  1849  (12  *  13  Vict,  c.  9) 
— Offence  against  section  2—"  Cause  or  pro- 


CRIMINAL  LAW  (GEJJERAL)- oom«i»«e(i. 
cure " — Offence  alleged  against  secretary  of  a 
limited  liability  company.]  The  secretary  of  a 
limited  liability  company,  who  has  nothing 
whatever  to  do  with  the  state  of  the  company's 
horses,  cannot  be  convicted  of  an  offence  under 
section  2  of  the  Act  for  the  Prevention  of  Cruelty 
to  Animals,  1849  (12  &  13  Vict.,  c.  92),  for 
"  causing  or  procuring  "  a  horse  "  to  be  cruelly 
ill-treated."     Hughes  v.  Mooney 

Rec.  Dub.,  43  I.  L.  T.  R.  127 
9. Cruelty  to  children — Summary  juris- 
diction {Dublin  Police  District) — 7  Wm. 
IV.  and  1  Vict;  c.  25 — Appeal — -Recognisance — 
Prevention  of  Cruelty  to  Children  Act,  1894 
(57  *  58  Vict.,  li.  41),  s.  19 — Mandamus.]  Where 
a  person  is  convicted  and  sentenced,  under  the 
Prevention  of  Cruelty  to  Children  Act,  1894,  by 
a  magistrate  acting  under  the  special  jurisdic- 
tion of  the  Dublin  Police  District  (7  Wm.  IV. 
and  1  Vict.,  c.  25),  and  serves  notice  of  appeal 
to  Quarter  Sessions,  not  "  at  the  time  of " 
conviction,  though  as  soon  as  conveniently 
possible  thereafter,  the  notice  of  appeal  is  good  ; 
I  but  there  is  no  power  in  the  magistrate  to  allow 
the  prisoner  out  on  bail  pencfiug  the  appeal, 
nor  any  authority  in  the  Queen's  Bench  Division, 
on  manda/mus,  to  order  the  discharge  from 
custody  of  such  prisoner  undergoing  sentence 
(not  set  aside)  of  a  competent  Court.  B. 
(Hegarty)  v.  Divisional  Justices,  Dublin  Metro- 
politan District  Q.  B.,  [1899]  2  I.  R.  310 

10. Cruelty    to     children — Desertion — 

"  Custody,  charge,  or  care  " — Father  residing  at  a 
distances]  A  mother  and  children  were  living 
in  a  stateof  extreme  poverty  in  Comber,  in  the 
County  of  Down.  They  were  deserted  by  the 
defendant,  the  father  of  the  children,  in  1893, 
who  since  that  date  resided  in  Belfast.  The 
defendant  was  summoned  by  the  appellant 
under  57  &  58  Vict.,  c.  41,  s.  1,  for  his  neglect 
of  the  children.  The  magistrates  dismissed  the 
summons,  and  stated  a  case  for  the  Court,  which 
held,  affirming  their  decision,  that  the  defendant 
had  not  "  the  custody,  charge,  or  care  "  of  the 
children,  within  the  meaning  of  section  1  of  that 
Act.     OunnY.M'Cullogh      K.B.,1  N.I.J.  R. 262 

11. False  pretences— J'oj'OT  of  indictment.] 

In  an  indictment  for  falsely  pretending  that  one 
was  the  bandmaster  of  a  regiment,  and  that  he 
required  for  the  use  of  the  band  the  loan  of 
certain  musical  instruments,  by  means  of  which 
false  pretences  he  did  unlawfully  obtain  the 
musical  instruments,  whereas  he  was  not  the 
bandmaster  of  the  regiment,  and  did  not  require 
in  good  faith,  for  the  use  of  the  band,  the  loan 
of  such  instruments,  the  words  "  require  in  good 
faith  "  were  by  a  clerical  error  omitted  : — Held, 
on  a  Crown  case  reserved,  that  the  indictment 
was  bad  and  should  be  quashed,  and  that  the 
prisoner  should  be  acquitted.    R.  y.  Ludford 

C.  C.  R.,  1  N.  1.  J.  R.  197 

12. Forgery.]      V.    was    indicted    for 

uttering  certain  forged  orders  for  the  pay- 
ment of  money,  and  convicted.  He  had 
fraudulently  obtained  certain  forms  of  post 
office    orders    from    the    office    at    N.,    and 
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also  some  with  the  N.  stamp  affixed. 
These  orders  being  filled  up,  and  signed  0.  J.; 
"  pro-postmaster,"  there  being  no  one  of  the 
name  of  J.  0.  at  N. ,  were  uttered  by  V.  in  pay- 
ment for  goods  at  Z>-  No  letters  of  advice  were 
forwarded  to  D.: — Held  (duhitante  Pigot,  C.B.), 
that  F.  was  rightly  comdcted.  //.  and  8.  were 
joined  in  the  same  indictment  and  convicted. 
They  had  gone  to  the  shop  where  Y.  uttered  the 
orders,  remaining  outside  in  a  cab,  so  situated 
that  they  could  not  see  or  be  seen  by  the  people 
in  the  shop.  They  had  previously  accompanied 
V.  to  another  shop,  where  he  failed  to  get  change 
for  the  orders ;  and  they  assisted  F.  in  taking 
away  the  goods  obtained  at  the  second  shop. 
Held,  that,  though  they  were  not  in  the  cab  for 
the  purpose  of  taking  part  in  aiding  or  assisting 
in  the  actual  act  of  uttering,  they  were  rightly 
convicted.    R.  v.  Vanderstein 

Crim.  App.,  [1865]  16  I.  C.  L.  R.  574 

13. Bail — Habeas  Corpus  Act — Misde- 
meanour— Preventive  justice — Application  to  bind 
accused  over  to  be  of  good  behaviour — Extent  of  the 
Court's  jurisdiction — SaMis  popuUsupremaestlex.] 
Where  a  prisoner  is  charged  with  offences  which 
are  misdemeanours  the  King's  Bench  under  the 
Habeas  Corpus  Act  cannot  refuse  bail  although 
a  justice  has  a  discretion  in  such  a  case  to  grant 
or  refuse  bail.  An  application  having  been  made 
by  the  Crown  to  bind  over  the  accused  to  be  of 
good  behaviour  on  same  allegations  of  fact  as 
those  on  which  the  charges  were  formxilated  on 
which  accused  had  been  returned  for  trial : — 
Held,  that  it  was  a  proper  case  in  which  to 
exercise  the  jurisdiction.    R.  v.  Larhin 

K.  B.,  48  I.  L.  T.  R.  95 

14. Larceny— DeKuery  of  chattel  under 

mistake  as  to  its  character — Mistake  common  to 
both  parties — Subsequent  fraudulent  appropria- 
tion.] The  prosecutor  owed  the  prisoner  the 
sum  of  £2  8s.  9d.  for  work  done  in  his  employ- 
ment. The  prosecutor,  intending  to  discharge 
the  debt,  handed  to  the  prisoner  9s.  in  silver  and 
two  notes,  both  of  which  were  believed,  alike  by 
prosecutor  and  prisoner,  to  be  £1  notes.  One 
of  these  was  a  £10  note.  There  was  evidence 
that,  after  receiving  this  note,  the  prisoner 
discovered  its  true  value,  and  fraudulently 
appropriated  it  to  his  own  use.  On  this  evidence 
the  jury  convicted  the  prisoner  of  larceny  : — 
Held,  by  Sir  Peter  O'Brien,  L.C.J.,  Palles,  C.B., 
O'Brien,  Andrews,  and  Johnson,  JJ.  {diss.) 
Murphy,  Holmes,  Gibson,  and  Madden,  JJ., 
that  the  subsequent  fraudulent  misappropria- 
tion of  the  £10,  previously  innocently  acquired, 
did  not  amount  to  larceny,  and  that  the  con- 
viction should  be  quashed.  R.  v.  Ashwell 
(16  Q.  B.  D.  190)  considered.     R.  v.  Hehir 

C.  C.  R.,  [1895]  2  I.  R.  709  ;  29  I.  L.  T.  R.  119 

15. Lareeny  — Hay  —  Growing  —  Cutting 

and  carrying  off.]  Where  the  prisoner  was  in- 
dicted for  the  larceny  of  hay,  cut  on  a  farm  of 
which  he  had  once  been  in  occupation,  and  the 
Crown  adduced  no  evidence  to  prove  that  the 
cutting,  saving  and  carrying  away  were  not  one 
continuous  transaction  :r-^eW,  that  the  prisoner 
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was  not  guilty  of  larceny,  and  ought  to  be 
acquitted.     R.  v.  B  ody 

Lord  O'Brien,  L.C.J.,  4  N.  I.  J.  R.  47 

16. Libel — Procedure — Leave  to  commence 

proceedings — "  Falsely  and  maliciously  " — 
"  Knowing  it  to  be  false  " — Lord  Campbell's  Act 
(6  <fc  7  Vict.i  c.  96),  ss.  i,  5 — Two  alleged  libels— 
Severable.]  Where  by  an  order  of  a  judge  in 
Chambers,  a  private  prosecutor  was  given 
liberty  to  commence  criminal  proceedings  for  a 
libel  contained  in  a  cartoon  published  in  a  weekly 
newspaper,  and  also  in  an  article  in  the  same 
number  of  the  paper  on  the  same  subject  as  the 
cartoon : — Held,  that  the  prosecutor  could  elect 
to  present  an  indictment  in  respect  only  of  the 
article  in  the  newspaper,  and  without  any  re- 
ference to  the  cartoon.  Held,  that  a  complaint 
of  having  "  falsely  and  maliciously  "  pubhshed 
a  libel,  or  of  having  "  maliciously"  published  a 
libel  points  to  an  offence  under  s.  5  of  Lord 
Campbell's  Act  (6  &  7  Vict.,  c.  96),  and  not  to 
s.  4  of  that  Act.  Held,  that  where  leave  is  given 
to  begin  criminal  proceedings  against  a  person 
for  having  "  falsely  and  maliciously  "  published 
a  libel,  proceedings  cannot  be  taken  by  indict- 
ment for  having  published  a  libel  "  knowing  it 
to  be  false,"  which  charge  imports  an  offence 
under  s.  4  of  Lord  Campbell's  Act,  and  under 
such  circumstances  the  words  "  knowing  it  to 
be  false  "  will  be  struck  out  of  the  indictment. 
Where  leave  was  given  as  above  to  commence 
criminal  proceedings,  the  court  refused  to  enter 
a  rwlle  prosequi  on  the  application  of  the  pro- 
secutor, and  adjourned  the  trial  for  the  purpose 
of  getting  the  consent  of  the  Attorney-General 
to  enter  a  nolle  prosequi.  R.  (M'Connell)  v. 
Moore  Andrews,  J.,  1  N.  I.  J.  R.  281 

17. Manslaughter  caused  by  negligence — 

Negligence  giving  rise  (a)  to  damages  in  a  civil 
case,  (b)  to  punishment  in  a  criminal  case — 
Difference  in  degree — Question  of  degree  for  jury — 
Burden  of  proof — Judge's  charge.]  The  negligence 
which  calls  for  punishment  as  a  criminal  offence 
is  the  same  in  kind  as  the  negligence  which  can 
be  satisfied  by  damages  in  a  civil  action.  The 
former  differs  from  the  latter  in  degree.  The 
question  of  degree  is  for  the  jury.  The  burden  of 
proof  is  on  the  accused  to  show  that  he  took 
reasonable  care.  But  on  the  whole  case  the 
prisoner  is  entitled  to  the  benefit  of  the  doubt. 
Reg.Y.  Cavendish  (I.  R.  8  C.  L.  178)  and  Reg.  v. 
Mlliott  (16  Cox  C.  C.  710)  considered  and  distin- 
guished.    R.  V.  Charles  Murphy 

Cir.  Cas.,  49  I.  L.  T.  R.  15 

18. Merchandise    Marks    Act,    1887— 

False  trade  description — Verbal  representation 
only — Application  of  false  trade  description 
verbally  given  to  goods  sold — Private  prosecution.] 
A  verbal  representation  may  be  a  trade  descrip- 
tion within  the  Merchandise  Marks  Act,  and  a 
representation  as  to  quality  can  be  a  false 
description  within  the  meaning  of  that  Act. 
Guinness  v.  Killeen 

Cir.  Cas.,  Murphy,  J.,  32  I.  L.  T.  R.  107 

19. Murder— Plear—"  Not     guilty     of 

murder,  but  guilty  of  manslaughter  "—Refusal 


C  389  ) 


DIGEST   OF  CASES. 


(  390  ) 


CRIMINAL  LAW  (GENERAL)— cowtmiterf. 
of  Crown  to  ash  for  judgment  on  plea — Prerogative 
of  Attorney-General — Tender  of  second  plea, 
■"  autrefois  convict " — Course  of  trial.]  Where  on 
an  indictment  for  murder  a  prisoner,  by  virtue 
of  s.  39  (1)  of  the  Criminal  Justice  Administra- 
tion Act,  1914,  pleads  not  guilty  to  the  offence 
■charged,  but  guilty  of  manslaughter,  of  which 
he  could  be  lawfully  convicted  on  the  indictment, 
the  Attorney-General,  representing  the  Crown, 
on  refusing  to  ask  for  judgment  on  such  special 
plea,  is  entitled  to  have  the  trial  for  murder 
proceed.  Such  plea,  of  itself,  does  not  place  the 
prisoner  in  peril,  and,  accordingly,  does  not 
entitle  him  before  sentence  to  tender  a  second 
plea  of  autrefois  convict.    R.  v.  Clifford 

Cir.  Cas.,  Cherry,  C.  J.,  49  I.  L.  T.  R.  28 

20. Perjury — Evidence   in    a  fair   rent 

case — Materiality.']  On  the  hearing  of  a  fair  rent 
application  before  a  Land  Sub-Commission 
Court,  some  question  arose  as  to  a  discrepancy 
between  the  original  and  copy  of  the  originating 
notice  of  the  application.  A.,  the  tenant  and 
applicant,  swore  that  the  originating  notice  had 
been  filled  up  by  M.,  and  that  he  had  paid  M. 
ten  shiUings  for  his  trouble.  On  the  prosecution^ 
of  A.  for  perjury : — Held,  that  on  the  assump- 
tion that  A.'s  evidence  in  the  Land  Court  was 
false  (which  was  not  proved)  it  was  not  material 
to  the  question  depending  in  the  fair  rent  appli- 
cation, and  that  consequently  A.  could  not  be 
indicted  for  perjury.     B,  v.  Kearns 

Cir.  Cas.,  Madden,  J.,  2  N.  I.  J.  R.  296 

21. Personation — Felony — Misdemeanour 

■ — Local  Qovernment  (Ireland)  Act,  1898— 
iEUction  of  county  councillors— Statvie — Incor- 
poration.] The  prisoner  was  indicted  before 
Palles,  C.B.,  at  the  Commission  of  Oyer  and 
Terminer  for  Dublin  City,  held  on  the  3rd 
Tebruary,  1900,  for  that  he  did  unlawfully 
personate  and  falsely  assume  to  vote  in  the 
name  of  another  person  at  an  election  for  a 
■county  councillor  for  the  borough  of  Ddblin  on 
the  15th  January,  1900,  the  count  concluding 
""  against  the  statute  and  against  the  peace."  In 
a  second  count  he  was  indicted  for  an  attempt 
to  commit  the  said  offence  : — Held,  that  the 
first  was  a  good  count  by  statute,  and,  semble, 
-would  have  been  good  at  common  law.  E.  v. 
■Clarke  Palles,  C.  B.,  [1900]  2  I.  R.  304 

22.  — —  "  Riding  or  going  armed  "Statute 
of  Northampton  (2  Edw.  III.,  c.  3)~Form  of  in- 
dictment  under  the  statute — Necessity  to  negative 
lawful  occasion  and  to  aver  "  in  terrorem  populi  " 
—Charge  of  acting  so  as  to  be  a  nuisance  to  and 
to  alarm  public  lawfully  using  the  public  road — 
Evidence^-No  person  on  road.]  An  indictment 
for  riding  or  going  armed  against  the  form  of  the 
Statute  of  Northampton  (3  Edw.  Ill,  o.  3), 
which  omits  to  negative  lawful  occasion,  is  bad, 
as  omitting  an  essential  ingredient  of  the  offence, 
and  will  not  be  cured  by  verdict.  Counts  in  an 
indictment  charging  that  the  accused  went  about 
on  a  public  road  without  lawful  occasion,  in  such 
a  manner  as  to  be  a  nuisance  to,  and  to  .alarm  the 
public  lawfully  using  the  road,  and  charging  that 
the  accused  on  the  public  road  uula-srfully  dis- 
•charged  a  revolver  to  the  great  danger  of  the 
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public,  even  assuming  that  the  omission  of  the 
words,  "  lawfully  using  the  highway,"  does  not 
make  the  latter  count  bad,  cannot  be  sustained 
where  it  appears  that  none  of  the  public  were  pre- 
sent or  capable  of  being  alarmed  or  endangered. 
Quaere — Whether  the  omission  of  the  averment 
that  the  acts  were  done  in  terrorem  populi  would 
be  aided  or  cured  by  verdict  ?     B.  v.  Smith 

C.  C.  R.,  [1914]  2  I.  R.  190 

23. Riot — Intent — Assault.]     If  an  act 

is  unlawful  and  capable  of  constituting  a  riot  if 
done  in  particular  circumstances,  an  indictment 
which  designates  such  act  as  being  riotous  or  done 
riotously  contains  a  sufficient  allegation  of  riot, 
but  the  indictment  ia  not  a  good  indictment  for 
riot  unless  the  act  capable  of  constituting  a  riot  is 
well  charged.  R.  (Sheehan)  v.  Tipperary  Justices 
K.  B.,  87  I.  L.  T.  R.  48  ;  3  N.  I.  J.  R.  121 

24. Whiteboy   Acts — Evidence.]     Upon 

the  trial  of  a  prisoner  for  a  Whiteboy  offence,  it 
was  contended  on  his  behalf  (1),  that  it  was 
necessary  by  15  &  16  Geo.  III.,  c.  21,  to  prove  ha 
was  armed  and  disguised ;  and  (2)  to  prove 
malice  : — Hdd,  that  the  former  was  amended  by 
section  2  of  1  &  2  Wm.  IV.,  c.  44,  and  the  latter 
could  be  inferred  from  the  act  itself.  B.  v. 
Moriarty        Cir.  Cas.,  Madden,  J.,  31 1.  L.  T.  380 

CRIMINAL  LAW— EVIDENCE, 

1.  Admissions — Gross-examination      in 

bankruptcy.]  Upon  the  trial  of  several  persons 
charged  with  a  conspiracy  to  defraud  creditors 
in  bankruptcy,  under  section  1 1  of  35  &  36  Vict. , 
0.  57,  it  was  proposed  to  put  in  evidence  certain 
statements  made  to  the  messenger  of  the  Bank- 
ruptcy Court  in  answer  to  searching  questions 
about  the  bankrupt's  affairs  by  one  of  the 
accused,  who  was  not  the  bankrupt,  and  it  was 
proposed  also  to  prove  by  the  official  reporter  of 
the  Bankruptcy  Court  certain  statements  given 
in  evidence  by  the  same  accused  person  when 
under  examination  before  the  Judge  of  the 
Bankruptcy  Court  (when  he  was  not  represented 
by  a  lawyer,  and  not  informed  that  he  could 
refuse  to  answer  questions  on  the  ground  that 
his  answer  would  tend  to  criminate  himself), 
which  examination  was  taken  down  verbatim 
by  the  official  reporter,  and  was  reduced  into  a 
deposition,  which  at  a  later  date  the  accused 
refused  to  sign  on  the  ground  that  his  doing  so 
might  tend  to  criminate  himself : — Held,  that 
neither  the  statements  made  by  the  accused,  in 
reply  to  questions  put  by  the  Court  messenger, 
nor  the  unsigned  deposition  of  the  accused  in 
the  Bankruptcy  Court,  could  be  used  in  evidence 
at  his  trial  upon  the  charge  of  conspiracy  with 
the  bankrupt  and  others.  B.  v.  Dennehy  and 
0**8"  Barton,  J.,  3  N.  I.  J.  R.  154 

2. Admission  of  agent — Publican's  assis- 
tant— -Depositions  at  an  inquest.]  The  admissions 
of  a  pubUcau's  assistant  at  a  coroner's  inquest^ 
when  a  past  and  gone  transaction  on  the  publi- 
can's premises  is  being  investigated,  will  not 
affect  the  publican  with  criminal  liability  on 
being  proved  in  criminal  proceedings  subse- 
quently instituted.     Dwyer  v.  Larhin 

K.  B.,  39  I.  L.  T.  R.  40  ;  5  N.  I.  J.  R  25 
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3. Murder— Confession — Corpus  delicti — 

Dead  body  not  found — Onus  of  proof  ."l    On  a  trial 
for  the  murder  of  the  infant  illegitimate  daughter 
of   the   accused   evidence  was  given  that   he 
directly  confessed  to  the  actual  commission  of 
the  crime,  but  the  dead  body  of  the  infant  had 
not  been  found.     The  jury  found  the  prisoner 
guilty ! — Held,  that  the  judge  (Gibson,  J.)  had 
rightly  refused  to  withdraw  the  case  from  the 
jury,  that  there  was  evidence  upon  which  the 
prisoner  could  rightly  be  convicted,  and  that  the 
conviction  should  be  affirmed.    In  a  charge  of 
murder,  by  proof  of  the  corpus  delicti  is  meant 
proof  of  the  factum  of  murder,  and  that  the 
accused  committed  the  murder  or  took  part  in 
its  commission.    Such  proof  may  be  established 
by  the  confession  of  the  accused  without  proof 
of  the  finding  of  the  dead  body.     The  dictum 
of  Sir  Matthew  Hale  (Pleas  of  the  Crown,  1778 
ed.,  vol.   ii,   p.   290),  that  he  "  would  never 
convict  any  person  of  murder  or  manslaughter 
unless  the  fact  were  proved  to  be  done,  or  at  least 
the  body  found  dead,"  is  not  an  inflexible  legal 
maxim,  but  is  a  wise  and  necessary  caution  to  be 
addressed  by  the  presiding  judge  to  the  jury. 
Dictum  of  Palles,  C.B.,  in  Queen  v.  Sullivan  (20 
L.  K.  Ir.,  at  p.  570),  that  the  case  of  murder  is  an 
exception  to  the  general  rule  of  the  common  law, 
and  that  the  confession  of  the  accused  is  insuffi- 
cient of  itself  to  prove  that  the  fact  was  done, 
unless  there  is  proof  of  the  finding  of  the  dead 
body,  dissented  from.     R.  v.  M'Nicholl 
C.  C.  R.,  [1917]  2  I.  R.  557;  52  I.  L.  T.  R.  150 
4. Deposition  of  deceased  witness — Admis- 
sibility of.']     A.,  B.,  C.  and  D.  were  brought 
before  a  J.P.,  in  custody,  and  E.,  being  sworn 
by  the   Petty  Sessions   clerk,  was   examined 
by  him  in  the  presence  of  the  prisoners,  and 
of   the    Justice,  as  to    certain  alleged   acts    of 
the  said  A.,  B.,  C.  and  D.       The   Petty  Ses- 
sions  clerk  took   down  the   statements  of  E. 
in  writing  ;  read  it  over  to  E.,  in  the  presence  and 
hearing  of  the  prisoners,  of  whom  A.  and  B. 
cross-examined  E.    To  the  written  statement 
so  read  E.  affixed  his  mark.     E.  having  died 
before  the  trial,  this  statement  was  tendered  in 
evidence  against  the  prisoners,  under  the  14  &  IS 
Vict.,  u.  93,  s.   14.     It  began:— "The  infor- 
mation of  E.,  of,  &c.    Informant  being  duly 
sworn  on  his  oath  deposed  as  follows."     It  was 
signed  by  the  J.P.  before  whom  it  was  taken. 
Prisoner's  counsel  objected  to  the  admission  of 
the  document  in  evidence  ;  and  the  poin  tbeing 
reserved  on  the  following  objections  : — First, 
that  the  deposition  ought  to  be  taken  by  the 
J.P.  himself.    Secondly,  that  it  had  no  caption. 
Thirdly,  that  nothing  to  show  on  its  face  that 
the  prisoner  had  been  made  aware  of  the  charge 
on  which  he  was  in  custody.    Parol  evidence 
was  given  that  the  document  had  been  read  over 
to  the  prisoners  previous  to  the  cross-examina- 
tion : — Held(dissentientibus  O'Hagan,  J.,Hughes, 
B.,  Hayes  and  Christian,  JJ),  that  the  document 
was  not  admissible,  as  it  was  not  preceded  by  a 
statement  of  the  charge  to  which  it  had  reference. 
Held  (per  Christian  and  Hayes,  JJ.,  Hughes,  B;, 
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and  O'Hagan,  J.),  that  all  the  statute  requires 
•  is  that  the  charge  should  be  made  to  the  magis- 
trate before  he  proceeds  to  take  the  deposition. 
Semble,  that  the  Justice  need  not  take  down 
the  deposition  himself,  but  it  is  sufficient  if  he 
is  present  and  attending  to  the  work  of  the  clerk. 
B.  V.  Galvin      Cr.  App.,  [1865]  16  I.  C.  L.  R.  452 

5. Depositions — Death,     of    witnesses — 

Charge  stated  only  in  first  deposition — No  caption 
in  others — "  Caption  same  as  in  No.  1 " — Admis- 
sibility of  depositions — Incorporation  of  caption — 
Parol  evidence — Petty  Sessions  Act  (14  <fc  15 
Vict.,  c.  93),  s.  14  (1),  s.  36.]  Where  the  heading 
in  a  deposition  of  a  deceased  witness  merely 
states  "  caption  as  in  No.  1,"  and  the  deponent 
in  No.  1  is  a  living  witness,  the  said  heading  is 
sufficient  to  incorporate  the  deposition  of  the 
deceased  witness  with  that  of  No.  1,  and  to 
make  it  admissible  in  evidence.  B.  v.  Oalvin 
(16  I.  C.  L.  R.  452)  considered.  R.  v.  Scanhn 
Cir.  Cas.,  Boyd,  J.,  44  I.  L.  T.  R.  228 

6.  Depositions.]     Where  a  sergeant  of 

police  took  a  statement  from  a  dying  man,  which 
he  subsequently  dictated  out  of  a  notebook  to 
the  clerk  of  petty  sessions,  who  wrote  it  down, 
and  then  went  to  the  residence  of  the  man  who 
made  the  statement,  and  read  it  out  for  him, 
in  the  presence  of  the  accused,  the  local  magis:. 
trate,  and  the  police,  when  the  dying  man  said 
"  every  word  is  true,"  and  signed  the  deposition, 
the  accused  exercising  their  rights  of  cross- 
examination  : — Held,  that  the  deposition  was  not 
properly  taken  within  the  meaning  of  14  &  15 
Vict.,  e.  93,  s.  14  (1),  and  could  not  be  read  as 
evidence  against  the  prisoner  at  the  trial.  B.  v. 
Healy      Cir.  Gas.,  Andrews,  J.,  2  N.  I.  J.  R.  73 

7. Dying  declaration — Questions  by  police 

sergeant — Admissibility.]  The  fact  that  a  dying 
declaration  was  made  in  part  in  answer  to 
leading  questions  by  a  sergeant  of  police  does 
not  make  it  inadmissible  in  evidence  against 
the  accused,  but  goes  only  to  its  weight  as 
evidence : — Semble,  statements  by  an  injured 
man  that  he  is  dying,  that  he  has  the  fear  of 
death  before  him,  and  that  he  is  without  hope 
of  recovery,  do  not  form  part  of  a  dying  decla- 
ration, even  though  a  dying  declaration 
immediately  follows  them.    B.  v.  Fitzpatrich 

C.  C.  R.,  46  I.  L.  T.  R.  173 

8. Dublin    Gazette.]    Certain    Acts   of 

Parliament  made  copies  of  The  Dublin  Gazette, 
"  purporting  to  be  printed  and  published  by  the 
Queen's  authority,"  conclusive  evidence  in 
certain  oases  under  those  Acts.  On  the  trial  of 
the  prisoner,  a  copy  of  The  Dublin  Gazette  was 
given  in  evidence.  It  purported  to  be  printed 
and  published  at  The  Dublin  Gazette  office. 
No.  87  A.  street,  by  A.  T.,  of,  &c.  It  also  con- 
tained, under  the  title,  the  words  "  Published' 
by  authority": — Hdd,  that  the  document  in 
question  was  not  evidence,  within  the  Acts  of 
Parliament,  and  the  conviction  was  accordingly 
erroneous.    B.  v.  Wallace 

C.  C.  R.,  [1865-6]  17  I.  C.  L.  R.  206 

9.    Habitual    criminal — Prevention   of 

Crime  Act,  1908  (8  Edw.  VII.,  c.  59).  s.  10— 
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"  Leading  persistently  a  dishonest  or  criminal 
life  " — Notice  to  prisoner — Previous  convictions — 
Admissibility — Notice — Incorrect  date.]  Semhle, 
when  a.  prisoner  is  indicted  as  an  habitual 
criminal  under  the  Prevention  of  Crime  Act, 
1908,  s.  10,  the  Court  will  not  receive  evidence 
to  show  that  he  is  leading  persistently  a  dis- 
honest or  criminal  life,  if  such  evidence  tends  to 
show  that  he  has  suffered  other  convictions  as 
well  as  those  charged  in  the  notice  given  to  him 
xmder  the  statute.  Accordingly,  evidence  re- 
vealing that  the  prisoner  had  served  terms  of 
imprisonment  besides  those  due  to  the  convic- 
tions charged  in  the  notice  was  rejected.  A 
prisoner  was  charged  with  being  an  habitual 
•criminal  under  the  Act,  and  of  three  prior  con- 
victions stated  in  the  notice  given  to  him  under 
the  Act  one  was  alleged  to  have  been  at  the 
Belfast  Summer  Assizes  upon  July  18,  1902. 
It  appeared  that  this  date  should  have  been 
July  21,  1902  -.—Held,  that  the  error  could  be 
ignored  and  the  notice  read  as  though  it  charged 
the  conviction  for  July,  1902,  the  prisoner  not 
being  prejudiced  B.  v.  Proctm ;  B.  v.  Doak 
Cir.  Cas.,  Palles,  C.B.,  44  I.  L.  T.  R.  107 

10. Incest  —  Competency     of     wife — 

Criminal  Emdenc.e  Act,  1898  (61  dh  62  Vict, 
c.  36),  ss.  4,  7.]  In  an  indictment  under  the 
Punishment  of  Incest  Act,  1908,  the  Crown 
proposed  to  call  the  accused's  wife  to  give 
evidence  against  the  accused :  Held,  that  such 
evidence  could  not  be  admitted,  for  although 
the  Punishment  of  Incest  Act,  1908,  a.  4  (4), 
provided  that  the  Criminal  Evidence  Act,  1898, 
s.  4,  should  have  effect  as  if  the  punishment  of 
Incest  Act  were  included  in  the  schedule  to  the 
•earlier  Act,  yet  this  did  not  repeal  s.  7  of  the 
earlier  Act,  so  as  to  make  that  Act  applicable 
to  Ireland  in  indictments  for  incest. — B.  v.  H. 
Cir.  Cas.,  47  I.  L.  T.  R  154 

11. Indictment  for  conspiracy  to  charge 

a  crime  on  a  paiticulai  date. — Admissibility  of 
acts  on  a  date  subsequent  to  that  in  indictment  to 
■show  intention  and  system.]  At  the  trial  of  A. 
and  B.,  father  and  son,  indicted  for  conspiracy 
to  charge  G.  and  D.  with  having  posted  threaten- 
ing notices  on  October  16,  1911,  it  was  sought 
to  give  evidence  for  the  prosecution  against  A. 
and  B.,  that  on  November  17,  1911,  after  the 
Grand  Jury  at  Quarter  Sessions  had  thrown  out 
the  Bill  charging  the  said  C.  and  D.  with  having 
posted  the  said  threatening  notices  on  said  date, 
another  threatening  notice  was  produced  to  the 
police  by  B.  in  the  presence  of  4.  as  having  been 
found  on  A.'s  lands.wrapped  up  in  part  of  a  torn 
newspaper,  which  was  found  to  fit  in  exactly 
with  the  rest  of  the  paper  which  was  discovered 
by  the  police  in  a  concealed  position  in  A.  and 
B.'a  house  : — Held,  that  as  the  indictment  set 
out  only  one  specific  date  on  which  the  offence 
charged  against  C.  and  D.  was  alleged  to  have 
been  committed  the  proposed  evidence  against.il. 
and  B.  was  not  admissible.  Mackin  v.  Attorney- 
<icneral  of  New  South  Wales-  ( [1894]  A.  C.  57)  con- 
sidered. B.  V.  John  Quitter,  senior,  and  John 
^uilter,  junior  Cir.  Cas.,  47  I.  L.  T.  R.  264 
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12. Newspaper — Intimidation — Proprietor- 
ship— Publication — Crimes  Act]  On  the  hearing 
of  a  charge  against  the  proprietor  and  editor 
of  a  newspaper  of  intimidation  by  publication 
in  the  newspaper,  between  Nov.  1,  1901,  and 
April  16,  1902,  evidence  was  given  against  one 
defendant  of  a  return  on  July  16,  1900,  under 
3.  9  of  the  Newspaper  Libel  and  Registration 
Act,  and  against  both  defendants  of  acts  between 
November  and  April  following  showing  control 
over  the  newspaper  and  its  office : — Held,  that 
in  the  return  there  was  evidence  of  proprietorship 
on  the  principle  of  the  presumed  continuance  of 
a  state  of  facts  once  proved  and  that  the  other 
matters  proved  were  evidence  both  as  to  pro- 
prietor and  editor.  JJ.  {Jennings)  v.  Lynham 
and  O'Mahony  K.  B.,  2  N.  I.  J.  R.  292 

13.  Personation — Medical  Acts — Begula- 

tiorw!.]  H.  was  indicted  that  he  knowingly, 
falsely,  and  unlawfully  did  fraudulently  personate 
jB.  F.  C.  at  the  preliminary  examination  of  the 
Royal  College  of  Physicians  and  Surgeons  in 
Ireland  for  the  purpose  of  fraudulently  enabling 
B.  F.  C.  to  acquire  the  status  of  a  medical 
student  of  the  CoEeges.  This  examination  was 
held  under  regulations  made  by  virtue  of  the 
Medical  Acts,  particularly  s.  18  of  the  Medical 
Act,  1858  (21  &  22  Vict.,  o.  90).  The  prisoner 
was  convicted  :  — Held,  that  printed  copies  of 
these  regulations  were  inadmissible  in  evidence, 
and  that  as  the  character  of  the  examination 
and  the  effect  of  passing  it  depended  on  the 
contents  of  these  regulations  the  evidence  to 
support  the  conviction  was  inadequate,  and 
the  conviction  must  be  quashed.  Qtusre,  is 
an  offence  of  fraudulent  personation  at  such 
an  examination  known  to  the  law  ?  B.  v. 
Haddock  C.  C.  R.,  2  N.  I.  J.  R.  257 

14. Criminal  Law  and  Procedure  (Ire- 
land) Act,  1887,  Sections  2  (1),  (2),  (4),  5— 
Proclamation^—"  Dublin  Gazette  " — Inciting  to 
intimidation — Newspaper  containing  intimidatory 
matter  —  Circulation  — ■  Evidence  —  Summons.] 
Summons  charging  the  defendants  in  three 
counts — (1)  with  having,  in  a  district  pro- 
claimed under  the  Criminal  Law  and  Procedure 
(Ireland)  Act,  1887,  unlawfully  used  intimidation 
towards  certain  persons  whose  names  were 
unknown,  to  wit,  persons  who  had  taken,  used, 
or  occupied  farms  of  land  in  Ireland  for  grazing 
purposes,  or  from  which  tenants  had  been 
evicted,  in  consequence  of  said  persons  having 
done  acts  which  they  had  a  legal  right  to  do — 
namely,  to  take,  use,  and  occupy  such  farms; 
(2)  with  having  in  said  district  unlawfully 
incited  certain  persons  whose  names  were  un- 
known to  use  intimidation  towards  certain  other 
persons  whose  names  were  unknown,  to  wit,  &c. 
[as  in  1st  count] ;  (3)  with  having  in  said 
district  unlawfully  incited  certain  persons 
whose  names  were  imknown  unla-wfuUy  to 
take  part  in  a  criminal  conspiracy  to  induce 
certain  other  persons  whose  names  were  un- 
known, to  wit,  &c.  [as  in  1st  count].  The 
magistrate  having  convicted  on  the  1st  count, 
and  having  held  that  there  was  no  evidence 
that  the  "  inciting  "  complained  of  in  the  2nd 
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and  3rd  counts  reached  the  persons  alleged  to 
be  incited,  acquitted  all  the  defendants  on 
these  counts : — Held,  that  the  summons  was 
sufficiently  specific.  A  copy  of  the  Dublin 
Gazette,  purporting  to  be  published  by  authority 
and  to  be  printed  under  the  authority  of  His 
Majesty's  Stationery  Office,  held  admissible  to 
prove  a  proclamation  under  the  Act  contained 
in  the  Gazette.  E.  v.  Wallace  (17  I.  C.  L.  R. 
206)  distinguished.  Upon  a  charge  of  incite- 
ment as  preferred  in  the  summons,  where  the 
incriminated  matter  was  published  in  a  news- 
paper, the  production  of  a  copy  of  the  news- 
paper purchased  from  a  firm  of  newsagents 
described  in  an  advertisement  in  the  paper  as 
wholesale  agents,  and  who  were  proved  to  have 
been  supplied  with  the  papers  in  pursuance  of  a 
wholesale  order,  and  which  advertisement  stated 
that  the  paper  had  agents  for  sale  throughout 
Ireland  : — Hdd,  sufficient  evidence  of  circulation 
to  prove  that  the  incitement  reached  persons 
intended  to  be  incited.  Held  further,  by  Lord 
O'Brien,  L.C.J.,  and  Madden  and  Boyd,  JJ. 
(diss.  Gibson,  J.),  that  to  establish  the  offence 
of  "  using  intimidation  towards,"  charged  in  tke 
1st  count,  it  was  not  necessary  to  prove  that  the 
intimidatory  matter  reached  any  person  in- 
tended to  be  thereby  intimidated.  The 
statutory  offence  is  completed  by  the  publica- 
tion of  the  intimidatory  matters  with  intent  to 
intimidate,  and  therefore  the  proprietor  of  the 
paper  was  rightly  convicted.  The  Criminal  Law 
and  Procedure  (Ireland)  Act,  1887,  contrasted 
in  this  respect  with  the  Conspiracy  and  Protec- 
tion of  Property  Act,  1875.  Per  Gibson,  J. — 
To  establish  intimidation  as  distinct  from  an 
attempt  to  intimidate,  it  is  necessary  to  prove 
that  some  one  might,  in  fact,  be  affected ; 
and  an  overt  act  of  attempted  intimidation  is 
not  necessarily  the  complete  offence : — Hdd, 
as  to  the  2nd  and  3rd  counts  of  the  summons, 
that,  in  order  to  warrant  a  conviction  vmder 
those  counts,  there  should  be  evidence  that  the 
incitement  reached  the  persons  intended  to  be 
incited,  and  that  such  evidence  did  exist,  and 
that  the  magistrate  was  wrong  in  holding  there 
was  no  such  evidence.  Held,  in  result,  by  the 
majority  of  the  Court,  that  the  judgment  upon 
the  1st  count  against  the  proprietor  of  the 
newspaper  should  stand ;  but,  by  all  the  Court, 
that,  on  the  evidence  against  the  alleged  printer 
and  publisher  and  the  business  manager,  which 
the  Court  held  insufficient  to  prove  implication 
as  against  them,  the  judgment  against  them 
should  be  set  aside.  B.  (Lanktree)  v.  M'Carthy, 
Holland,  and  O'Dwyer   K.  B.,  [1903]  2  I.  R.  146  ; 

3  N.  I.  J.  R.  76 

15, Statement  by  prisoner — Not  cautioned.'] 

A  constable  went  to  the  house  of  A.  to  obtain 
information  about  B.,  and  was  then  told  by  A. 
certain  facts  implicating  ^.  in  a  treasonable 
conspiracy.  The  constable  left,  and  returned 
next  morning  and  asked  A.  if  he  was  willing  to 
come  down  and  repeat  his  statement  to  the 
superintendent  of  police.  The  superintendent 
asked  .4.  to  go  before  a  magistrate  and  make 
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an  information  "as  a  witness."  A-  consented, 
made  an  information,  and  afterwards  re-swore 
it ;  and  made  a  further  information  in  the 
presence  of  B.  and  others.  He  was  examined 
by  the  magistrate  and  by  counsel,  and  received 
no  cautipn  against  criminating  himself.  Sub- 
sequently he  refused  to  give  evidence  on  the 
trial  of  B.,  and  the  other  prisoners ;  he  was. 
arrested  and  tried  for  treason-felony.  His  own 
informations  were  put  in  evidence  against  him, 
and  he  was  convicted  -.—Held  (dissentientibus 
Monahan,  C.J.,  and  Keogh,  J.,  dubitante  Fitz- 
gerald, B.,  as  to  the  first  information),  that  both 
informations  were  inadmissible,  and  that  ac- 
cordingly the  conviction  was  erroneous.  R. 
V.  GilUs         Cr.  App.,  [1866]  17  I.  C.  L.  R.  512 

16.  Statement  by  piisoner  to  constable— 

Degree  of  proof  of  voluntariness  necessary  to  render 
statement  admissible.']  Where  it  was  proved 
that  a  police  constable  had  cautioned  the  accused 
and  then  asked  him  certain  questions,  and  then 
counsel  for  the  Crown  sought  to  give  in  evidence 
the  statements  made  by  the  accused  in  answer : — 
Held,  that  under  the  circumstances  there  was 
not  sufficient  proof  of  voluntariness  before  the 
Court  to  render  the  statement  admissible. 
B.  V.  Devine     Palles,  L.C.B.,  38  I.  L.  T.  R.  227 

17. Statement   made    to    police.]    The 

whole  of  a  statement  made  to  the  police  by  an 
injured  man,  immediately  after  the  injuries  were 
inflicted,  can  be  given  in  evidence.  A  question 
as  to  whether  a  policeman  attached  any  impor- 
tance to  the  fact  that  the  accused  person  asked 
to  be  placed  among  other  men  of  the  same  class 
when  brought  up  for  identification,  is  not  legal, 
it  being  a  matter  for  observation  merely  ;  neither 
can  a  constable  be  cross-examined  as  to  what 
passed  between  himself  and  his  officer  in 
reference  to  a  criminal  charge  B.  v.  Herlihy 
O'Brien,  J.,  32  I.  L.  T.  3S 

18. Statement  by  prisoner  to  a  eonstatle 

must  be  voluntary — Charge  of  murder.]  A 
woman  was  indicted  for  the  murder  of  her 
infant  child,  and  while  under  arrest  the  constable 
in  whose  charge  she  was  told  her  she  had  better 
tell  the  truth.  She  thereupon  made  a  state- 
ment : — Held,  that  such  statement  was  not 
admissible  in  evidence     B.  v.  Mayorisk 

Madden,  J.,  32  I.  L.  T.  R.  S& 

CRIMINAL  LAW— PRACTICE. 

1.  Application    to    adjourn — Form    of 

motion — Bia,a  of  jury  panel — Trades  union — 
Strike — Employers'  federation — Biotous  and  un- 
lawful assembly.]  Where  an  application  is  made 
to  adjourn  the  trial  of  an  indictment,  with  a 
view  to  moving  for  a  change  of  venue,  on  the 
ground  that  the  jury  panel  is  biased,  the  question 
for  the  Judge  is  not  whether  a  fair  and  impartial 
jury  can  be  got  out  of  the  panel,  but  whether 
the  panel  is  one  that  would  give  a  fair  and 
impartial  trial.  The  accused  were  members  of  a 
trades'  union  which  was  engaged  in  a  strike,  in 
the  course  of  which  the  occurrences  forming 
the  subject  of  the  criminal  charge  had  taken, 
place.    A  great  number  of  those  upon  the  jury 
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panel  were  either  members  of,  or  otherwise  con- 
nected with,  an  employers'  federation,  which 
had  been  formed  to  resist  the  operations  of  the 
strikers  : — Held,  that  the  trial  of  the  indictment 
should  be  adjourned  upon  the  application  of  the 
accused  to  enable  the  accused, if  they  thought  fit, 
to  move  for  a  change  of  venue.  R.  v.  Wearon  and 
others      Cir.  Cas.,  Johnson,  J.,  43  I.  L.  T.  R.  228 

2.  Ball.]    Where  the  depositions  make 

out  a  prima  facie  case  of  felony  against  the 
prisoners,  and  show  a  state  of  things  which 
indicates  that  the  prisoners  enjoy  a  large  amount 
of  sympathy  and  support  from  the  public,  the 
Court  will  not  be  influenced,  on  an  application  to 
admit  to  bail,  by  the  fact  that  the  prisoners  are 
able  and  ready  to  procure  bail.  (Hayes,  J., 
dissentiente).     B.  v.  M'Cormiclc 

Q.  B.,  [1864]  17  I.  C.  L.  R.  411 

3. Bill  not  signed  by  majority  of  grand 

jury.]  Where,  on  a  prisoner  having  been  in- 
dicted before  a  petty  jury,  objection  was  taken 
by  his  solicitor  that  the  bill  found  by  the  grand 
jury  had  not  been  signed  by  a  majority  of 
them : — Held,  that  the  objection  was  made 
too  late,  as  it  ought  to  have  been  made  before 
the  petty  jury  was  sworn  ;  after  they  were 
empanelled  it  could  not  be  entertained.  S.  v. 
O'Donnell  Co.  Ct.,  31  I.  L.  T.  546 

4.  Change  of  venue  —  Felony — Settle- 
ment of  place  of  trial.']  The  prisoners  were  in 
custody  since  December  4,  1913,  on  a  charge  of 
murder.  At  the  Spring  Assizes,  1914,  for  County 
Clare,  the  original  venue,  the  trial  was  adjourned 
on  the  application  of  the  Crown.  On  May  1, 
1914,  the  High  Court,  on  the  application  of  the 
Crown,  changed  the  venue  to  the  County  of 
Dublin.  In  this  venue  two  abortive  trials  were 
held  on  June  9,  10,  11,  and  June  25,  26,  27. 
The  Crown  moved  that  a  suggestion  be  entered 
upon  the  record  that  it  was  convenient  that  the 
issue  be  tried  by  a  jury  of  the  County  of  the 
City  of  Cork,  and  for  that  reason  that  the  venue 
of  the  trial  of  the  said  Record  be  changed  from 
the  County  of  Dublin  to  the  County  of  the  City 
of  Cork  : — Held,  that  a  Record  which  the  King's 
Bench  Division  of  the  High  Court  has  ordered 
to  be  removed  into  that  Court  is  within  the  full 
control  of  that  Court.  The  Court  will  fix  the 
time  and  place  of  trial  of  the  Record,  so  removed, 
by  considering  the  convenience  of  the  case,  and 
is  not  precluded  from  considering  any  change  in 
the  surrounding  circumstances  since  the  order 
for  removal  had  been  made.  R.  v.  Ryan  and 
Hegarty  K.  B.,  48  I.  L.  T.  R.  192 

5. Discharge  of  jury — Misbehaviour  or  in- 
capacity of  jurors — When  an  accused  person  may 
be  put  upon  trial  a  second  time.']  Where  in  a 
criminal  case,  a  jury,  through  prepossession  or 
want  of  intelligence,  are  unable  to  follow  the 
evidence,  the  judge  may,  if  he  considers  it  neces- 
sary in  the  interests  of  justice,  discharge  the 
jury  and  cause  a  new  jury  to  be  empanelled  and 
the  accused  to  be  put  upon  trial  before  it.  This 
jurisdiction  should  only  be  exercised  in  a  clear 
case.     B.  v.  Kirlce 

Cir.  Cas.,  Dodd,  J.,  43  I.  L.  T.  B.  130 


CRIMINAL  LAW— PRACTICE— cowJinaed. 

6.  Indictable  oflence^-iVo  plea — Sum- 
mary conviction  for  common  assault.]  Where  a 
person  was  charged  with  an  indictable  offence  in 
a  police  charge  sheet,  and  evidence  was  given  in 
Court  supporting  that  charge,  the  Justice  made 
an  order  summarily  convicting  the  accused  of  a 
common  assault  without  calling  on  him  to  plead 
to  the  charge,  and  without  informing  him  that 
he  was  being  tried  for  an  offence  other  than  that 
stated  in  the  charge  sheet : — Held,  that  the 
con  notion  was  bad,  and  must  be  quashed.  B. 
(Walsh)  V.  Dublin  Justices 

K.  B.,  2  N.  I.  J.  R.  41 

7. Indictment — Duplicity — Assault.]     A 

father  was  charged  with  neglect  of  his  imbecile 
son.  The  first  count  of  the  indictment  averred 
not  only  wilful  neglect,  but  also  assault.  There 
was  a  second  count  for  assault.  The  only 
evidence  of  assault  was  that  the  imbecile  was 
deprived  of  his  liberty  by  the  door  of  his  room 
being  fastened.  The  jury  found  the  prisoner 
guilty  of  wilful  neglect,  but  acquitted  him  of 
assault : — Held,  that  the  conviction  should 
stand.     R.  v.  Watson 

C.  C.  R.,  30  I.  L.  T.  R.  135 

8. Indictment  lor  rape — Plea  of  guilty 

of  attempt  to  rape.]  Where  a  prisoner  pleads 
not  guilty  of  rape,  and  offers  a  plea  of  guilty  of 
attempt  to  rape,  which  is  accepted,  but  there  is 
no  count  in  the  indictment  for  such  an  attempt, 
the  procedure  is  to  direct  the  jury  to  find  him 
guilty  of  an  attempt  to  rape  on  his  own  confes- 
sion.    R.  V.  M'Auley 

Cir.  Cas.,  PaUes,  C.B.,  46  I.  L.  T.  R.  103 

9.  • ■  Information — Jury    panel — Challenge 

to  the  array.]  A  defendant  in  a  criminal  infor- 
mation challenged  the  array  of  jurors,  on  the 
following  grounds : — First,  that  the  jurors  were 
summoned  in  virtue  of  a  writ  of  venire  facias 
and  distringas,  and  not  according  to  the  statute. 
Secondly,  without  a  precept  of  the  Judge  of 
Assize.  Thirdly,  without  six  days'  previous 
summons.  Eighthly,  that  the  Sheriff  did  not 
make  out  the  special  jury  list  properly,  and  that 
various  officers  of  the  country  had  violated  their 
duties  with  regard  to  the  jurors'  list.  A  de- 
murrer taken  ore  tenus  to  the  challenge  was 
allowed : — Held,  that  the  demurrer  was  rightly 
allowed.  Held  also,  that  the  3  &  4  Wm.  IV., 
c.  91,  s.  18,  is  directory,  and  not  mandatory. 
Semble  {per  Hayes,  J.) — That,  where  the  chal- 
lenger relies  upon  specific  facts,  as  the  omission 
of  particular  names  from  the  jury  panel,  his 
pleading  ought  to  give  the  names.  Semble  also 
{per  Hayes,  J.) — That  the  process  of  venire  and 
distringas  is  not  abolished  by  the  Common  Law 
Procedure  Act,  1853,  for  criminal  proceedings. 
Fogarty  v  The  Queen  (10  L  L.  T.  R.  53)  re- 
viewed.   R.  V.  Rea 

Q.  B.,  [1864]  16  I.  C.  L.  R.  428 
10. Joint  indictment  for  murder — Sepa- 
rate trials  necessary  by  reason  of  nature  of  evidence 
in  depositions — Sufficiency  of  ground  of  adjourn- 
ment of  criminal  case  considered.]  A.  and  B. 
were  jointly  indicted  for  the  murder  of  C. 
The  depositions  disclosed  statements  made  by 
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A.  in  the  absence  of  but  incriminating  B.  : — 
Held,  that  the  proper  course  was  to  try  the 
prisoners  separately.  A.  having  been  found 
guilty,  it  was  held  that  it  was  not  a  suf&oient 
reason  for  the  adjournment  of  the  trial  of  B. 
that  the  majority  of  the  jurors  on  the  panel  had 
remained  in  Court  during  the  trial  of  A.,  and 
had  heard  the  evidence  and  suggestions  in 
the  defence  ot  A.  as  to  the  guilt  of  B.  B.  y. 
Taylor  and  Daly 

Kenny,  J.,  37  I.  L.  T.  R.  28  ;  3  N.  I.  J.  R.  85 

11. Jurors  book — Inherent  jurisdiction  o/ 

Court — Application  to  quash  the  panel]  Where 
the  record  of  a  criminal  trial  has  been  moved 
into  the  King's  Bench,  the  Divisional  Court 
will  not  entertain  an  application  made  to  its 
inherent  jurisdiction  to  quash  the  panel  on  the 
ground  that  the  jurors  book  is  irregular.  The 
Court  declined  to  order  an  inspection  of  the 
jurors  book.    B.  v.  Byan 

K.  B.,  [1914]  2  I.  R.  283 

12.  Plea  of  autrefois  acquit — Indecent 

assault — Prisoner  previously  acquitted  on  count 
under  s.  5  (2)  of  Criminal  Law  Amendment  Act, 
48  <fc  49  Vict.,  c.  69.]  By  grace  of  the  Judge,  a 
prisoner  who  has  pleaded  autrefois  acquit  to  a 
charge  of  misdemeanour  may  plead  over  to  the 
general  issue  when  his  plea  in  bar  has  been  found 
against  him.  A  prisoner  who  has  been  acquitted 
of  an  attempt  to  have  unlawful  carnal  knowledge 
of  a  female  idiot  or  imbecile  woman  or  girl 
cannot  plead  that  acquittal  as  a  bar  to  a  further 
prosecution  for  indecent  assault.  Where,  at  the 
trial  of  a  prisoner  for  indecent  assault,  the  female 
alleged  to  have  been  assaulted  is  not  examined, 
on  account  of  her  imbecility,  the  substance  of  a 
statement  made  by  her  to  her  mother  shortly 
after  the  assault  cannot  be  given  in  evidence 
by  her  mother,  although  the  fact  that  she 
made  a  statement  may  be  given  in  evidence. 
B.  V.  Burhe 

Cir.  Cas.,  Dodd,  J.,  47  I.  L.  T.  R.  Ill 

13.  Procedure — Certiorari — Fair  trial — 

Crown  solicitor's  rules.']  When  a  probability  of 
the  existence  of  prejudice  to  a  substantial  ex- 
tent is  established  in  relation  to  a  county,  the 
Court,  in  the  exercise  of  its  discretion,  should 
not  allow  the  fair  and  impartial  trial  of  a 
prisoner  to  depend  upon  the  power  of  the 
officials  representing  the  Crown  to  order  jurors 
to  stand  aside,  but  should  remove  the  proceed- 
ings by  writ  of  certiorari.  B.  v.  Boughton 
Q.  B.,  [1895]  2  I.  R.  386  ;  28  I.  L.  T.  R.  91 

I*- Property  in  the  hands  of  police— 

Order  for  delivering  to  owner — Police  (Property) 
Act,  1897  (60*  61  Vict.,  c.  30),  s.  1,  sub-s.  L] 
Section  1  of  the  Police  (Property)  Act,  1897, 
applies  whenever  the  property  is  in  possession 
of  the  police  for  the  purpose  of  a  criminal 
prosecution,  no  matter  from  whom  or  in  what 
way  it  came  into  their  hands.  B.  (Curtis)  v. 
The  Justices  of  Louth 

K  B.,  [1916]  2  I.  R.  616  ;  50  I.  L.  T.  R.  191 

15.  Second     conviction — Assault    upon 

police — Prior  conviction  upon  another  charge  on 
the  same  evidence — Bes  judicata — 24<{;  25  Vict., 


CRIMINAL  LAW— PRACTICE— co»«mue</. 
t.  100,  c.  38— 25cfe  26  Vict.,  c.  60,  <,.  10.]  A 
person  convicted  of  being  "  drunk  and  dis- 
orderly "  was  upon  the  same  evidence  convicted 
subsequently  of  assaults  upon  the  police : — 
Held,  that  the  first  conviction  was  a  bar  to  the 
second  on  the  ground  that  no  person  shall  be 
convicted  twice  for  the  same  offence.  B.  (Flynn) 
V.    County   Cork  Justices 

K.  B.,  43  I.  L.  T.  R  154 

16.  Venue — Belfast  Courthouse— Loco! 

Oovernment  Act,  s.  69  (3) — Criminal  jurisdiction, 
— City  of  Belfast — County  of  Antrim.]  The 
Courthouse  situate  within  the  County  of  the 
City  of  Belfast  must  be  deemed  to  form  part  of 
the  County  of  Antrim  for  the  purpose  of  assize 
jurisdiction  in  the  County  Antrim  by  virtue  of 
s.  69  (3)  of  the  Local  Government  Act,  1898. 
B.  V.  O'Fee 

Cir.  Cas.,  Barton,  J.,  34  I.  L.  T.  R.  97 

17. Venue — Indictment     contained     the 

marginal  venue  "  King's  County  " — No  venue 
WHS  stated  in  the  body  in  the  indictment.]  By 
the  14  &  15  Vict.,  c.  100,  s.  23, "  the  jurisdiction 
named  inthe  margin  was  to  be  taken  to  be  the 
venue  for  all  the  facts  stated  in  the  body  of  the 
indictment."  On  the  trial,  it  appeared  that  the 
offence  was  committee  in  the  County  of  Tipper- 
ary,  but  within  500  yards  of  the  King's  County. 
The  prisoner  was  convicted  : — Held  {dissentiente 
Hayes,  J.),  that  the  conviction  was  good. 
B.  V.  King  Q.  B.  [1865]  16  I.  C.  L.  B.  50 

18. Wreck — Beceiver    of     wreck — Bight 

of  police  to  prosecute — Powers  of  Boa/rd  of  Trade.] 
The  right  to  prosecute  for  taking  possession  of 
wreck,  and  unlawfully  failing  to  dehver  the 
same  to  the  Beceiver  of  Wreck  under  s.  518  (6) 
of  the  Merchant  Shipping  Act,  1894  (57  &  58 
Vict.,  c.  60),  is  not  confined  to  the  Board  of 
Trade  or  their  officers.  An  officer  of  police  can 
prosecute  in  such  a  case  without  any  authorisa- 
tion from  the  Board  of  Trade.  Bowling  v. 
[1917]  2  I.  R.  609  ;  51 1.  L.  T.  R.  140 


CRIMINAL    LAW. 

Acquittal — Quarter    Sessions — Certiorari 

[1901]  2  I.  R.  548 
See  Justices— Quarter  Sessions.    12. 

Assault — Justices  — •  Adjournment — Civil 

action  pending        [1909]  2  I.  R.  400  ; 
43  I.  L.  T.  R.  72 
See    Justices— Practice  (Petty  Sessions). 
7. 

Charge  amounting  to  criminal  offence — 

Sureties  for  good  behaviour— Rebut- 
ting evidence  [1901]  2  I.  R.  593  ; 
35  I.  L.  T.  R.  95 
See  Justices — Jurisdiction  (Petty  Sessions). 
124. 

Committal  for  trial — Certiorari 

[1894]  2  I.  R.  158  ;  28  I.  L.  T.  R.  25 
See  Justices — Jurisdiction(Petty  Sessions). 
23. 

Conviction — Defect  is  caused  by  conduct 

of  defendant 

[1909]  2  I.  R.  763  ;  43  I.  L.  T.  R.  262 
See  Justices — Disqualification.    4. 
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Conviction — Justices — Entry   in   order- 
book — Amendment 

[1905]  2  I.  R.  309  ;  39  I.  L.  T.  R.  25 
See       Justices  —  Jurisdiction        (Petty 
Sessions).    31. 

Conviction  wrongly  certified — Affirmance 

at  Quarter  Sessions 

[1904]  2  I.  R.  64 
See  Justices— Quarter  Sessions.    10. 

Dentists  Act,  1878 — Unregistered  person — 

"  Specially  qualified  " 

[1910]  2  I.  R.  220 
See  Dentist.    5. 

Dismiss— Certiorari        [1895]  2  I.  B.  603 

See  Justices— Jurisdiction  (Petty  Sessions). 
19. 

Dismiss    without    prejudice — Subsequent 

prosecution  for  same  offence — 18  &  19 
Viot.,0. 126,ss.  1,2 

[1908]  2  I.  R.  429 
See  Justices — Jurisdiction(Petty  Sessions). 
119. 

Fine — Apportionment  of — Pro|ecution  by 

School  Attendance  Committee 

[1908]  2 1.  R.  375, 380  ; 
41  I.  L.  T.  R.  190  ;  42  I.  L.  T.  R.  146 
See  Fine. 
Food  and  Drugs  Act — Analyst's  certifi- 
cate— Given  in  another  proceeding 
[1909]  2 1.  R.  490  ;  43 1.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs).    9. 
Food  and  Drugs  Act — Inspector — Obstruc- 
tion [1910]  2 1.  R.  94  ; 

44  I.  L.  T.  R.  81 
See  Food  and  Drugs — Sale.    4. 

Habitual  drunkard — Plea  of  guilty  to  prin- 
cipal offence  —  Jury  —  Depositions  — 
Evidence  [1905]  2 1.  R.  577 
<S^ee  Habitual  Drunkenness.    1. 

Husband  and  wife  jointly  charged — Pre- 
sumption of  compulsion  by  husband 

45  I.  L.  T.  R.  84 
See  Nuisance.    7. 

Irish  Penal  Code  [1910]  2  I.  R.  140  ; 

[1912]2I.R.289  ;  4I.L.T.R.234 
See  Marriage.    1. 

Justices — Bias — Certiorari 

[1910]  2I.R.271,658;  44  I.  L.  T.  R.  216 
S'ce  Justices— Disqualification.    2,  14. 

Liability  of  principal  for  act  of  agent 

[1895]  2  I.  R.  586 
See  Parliament— Franchise.    166. 
— —  Master    and   servant — Illegal   fishing    by 
servant  contrary  to  master's  orders 
[1897]  2  I.  R.  292 
See  Master  and  Servant— Master's  Lia- 
bility.   3. 

Medical  Act,  1858,  s.  40 — Right  of  member 

of  public  to  pros3cute 

[1909]  2  I.  R.  681 
See  Medical  Act. 

Neglect  to  comply  with  statute — Repeated 

prosecutions  [1904]  2  L  R.  1  ; 

37  I.  L.  T.  R.  112 
See  Vaccination.    I. 


CRIMINAL  -LkMi —continued. 

Obstruction  to  navigable  river 

45  I.  L.  T.  R.  84 
See  Nuisance.    7. 

•  Pending   proceeding  —  Disagreement   of 

j  ury — Com  ment — Contempt 

[1907]  2  I.  R.  260 
See  Contempt  of  Court.    3. 

Procedure  48  I.  L.  T.  305 

See  Estoppel.    I. 

Prosecution       for        misconduct        at 

county  borough  election  —  Ballot 
papers  and  'register  —  Inspection  — 
Subpcena 

[1908]  2  I.  B.  155  ;  42  I.  L.  T.  H.  200 
See  Practice — Discovery.    5. 

Quarter    Sessions — Acquittal   subject   to 

case  stated — Speaking  order — Certiorari 
[1906]  2  I.  R.  298 
See  Justices — Quarter  Sessions.    1. 
Quarter    Sessions — Order    reversing    dis- 
miss— Sufficiency   of   adjudication    of 
guilt  [1906]  2  I.  R.  164 
See  Justices — Quarter  Sessions.    9. 

Sale    of   intoxicating   liquor   to    child — 

Publican's    assistant    acting    without 

knowledge  of  his  master,  and  contrary 

to  his  orders  [1904]  2  I.  R.  498  ; 

4  N.  I.  J.  R.  40 

See  Licensing  Acts— Offences.    41. 

Seditious  libel' — Pleading 

[1901]  2  I.  R.  569  ;  34  I.  L.  T.  R.  207 
See  Defamation — Libel.  17. 
Selling  intoxicating  liquor  during  pro- 
hibited hours  —  Opening  for  sale  — 
Two  convictions  in  respect  of 
same    transaction 

[1907]   2  I.   R.  564 
See  Licensing  Acts — Offences.    18. 

Summons- — Conviction — Negativing    ex- 

ception [1907]  2  I.  R.  5  ; 

40  I.  L.  T.  R.  163 
See  Justices — Jurisdiction  (Petty  Sessions). 
57. 

■ Summons  —  Service      in      non-adjoining 

county  [1907]  2  I.  R.  160  ; 

40  I.  L.  T.  R.  237 
See  Justices  —  Jurisdiction   (Petty  Ses- 
sions).   114. 

Technical     error     in     summons  -  book — 

Amendment 

[1904]  2  I.  R.  698  ;  5  N.  I.  J.  R.  3 
See  Motor  Car.    2. 

Unsound  meat — Possession — Exposure  or 

conveyance  for  sale 
[1908]  2  I.  R.  234  ;  41  I.  L.  T.  R.  227 
See  Public  Health  Acts.    15. 

Whiteboy  Acts  31  I.  L.  T.  380 

See  Criminal  Law  (General).    24. 


CRIMINAL    LAW   AND    PROCEDURE   (IRE- 
LAND) ACT,  1887. 
See  Criminal  Law — Evidence.    14. 
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CRIMINAL  LUNATIC— Maintenance  of— Sol- 
diers and.  sailors  sent  to  district  lunatic 
asylums  in  Ireland  as  dangerous  luna- 
tics— Lunacy  (Ireland)  Act,  1901,  ss. 
3(1)  and  6  [1908]  1 1.  R.  21,  31  ; 

39  I.  L.  T.  R.  98  ;  40  I.  L.  T.  R.  92 
See  Lunatic.    2. 

CROPS — Assignment  of  future 

[1903]  1  I.  R.  449,  465  ;  37  I.  L.  T.  R.  110 
See  Mortgage — Equitable  Mortgage.    5. 

CROSS  ACTIONS — Staying  proceedings  in 
second  action  [1908]  2  I.  R.  629  ; 

421.  L.  T.  R.271 
See  Practice — Staying  Proceedings.    7. 

CROSSING. 

Level— Railway       [1897]  1 1.  R.  587,  602 

See  Railway — Level  Crossing.    2. 

•  Level — Railway — Delay  in  opening  gates 

[1895]  2  I.  R.  555 
<See  Highway.    12. 

CROSS  REMAINDERS— Clause  providing  for, 
read  into  marriage  articles 

[1913]  1 1.  R.  343 
See  Settlement— Construction.    27. 

CROWN. 

— ■ —  Costs  against 
See  Practlce- 

Costs  against 
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[1901]  2  I.  R 
35. 

[1897]  1  I.  R.  520  ; 
31 1.  L.  T.  R.  27 

See  Practice — Costs.    36. 

■  Costs  against  [1897]  2  I.  R.  362,  415 

See    Lands    Clauses    Acts — Compulsory 
Powers.    1. 

Costs  against  [1902]  1  I.  R.  63  ; 

36I.L.T.R.  17;  2  N.  I.  J.  R.  92 
See  Practice — Costs.    34. 

Costs  against  [1903]  2  I.  R.  474  ; 

37  I.  L.  T.  R.  121  ;  2  N.  I.  J.  R.  241  ; 

3N.  I.  J.  R.  68 

See  Principal  and  Surety — Discharge.    1. 

Costs  against — Crown  duties 

[1903]  1  I.  R.  166;  i7  I.  L.  T.  R.  E6; 
3  N.  I.  J.  R.  175 
iSee  Lands  Clauses  Acts — Costs.    2. 

Costa  to — Petition  of  right 

[1900]2I.  R.  513 
<See  National  School  Teacher.     1. 

■  Debt — Priority — Bankruptcy 

[1897]  1  I.  R.  520 
See  Bankruptcy— Preferential  Debt.    1 . 

■  Debt — Recovery  of — Writ   of  immediate 

extent  35  I.  L.  T.  R.  130 

See  Practice — Crown  Debt. 

Demise  of — Renewal  of  oaths  by  justices 

— Chairman  of  district  council 

36  I.  L.  T.  R.  106  ;  2  N.  I.  J.  R.  59 
See  Justices — Disqualification.    20. 
■  Ejectment  against — Defence  Acts — Stay- 
ing proceedings  [1898]  2  I.  R.  65 
iSiee    Lands    Clauses    Acts — Compulsory 
Powers.    2. 

Not  bound  by  statute      [1900]  1  I.  R.  404 

See  Charity— Gift  to .    28. 


CROWN — continued. 

Office  held  under — Trustee 

[1894]  1 1.  R.  74 
See  Trustee — Breach  of  Trust.    2. 

Power  to  give  costs  against 

[1913]  2  I.  R.  377 
See  Justices — Disqualification.    6. 

Prerogative^ — Right  to  select  Court 

[1901]  1 1.  R.  346  ;  1  N.  I.  J.  R.  204 
See  Practice — Transfer  of  Action.    19. 

Proceedings  on  behalf  of^ — Costs 

[1901]lI.R.t 
See  Practice — Costs.    33. 

.  Proceedings  on  behalf  of — Costs 

[1908]  2  I.  R.  32  ;  41 1.  L.  T.  R.  79 
iSee  Practice — Costs.    19. 

Property   of — District   lunatic   asylum — 

Exemption  from  taxation 

[1898]  2  I.  R.  656 
See  Grand  Jury — Cess.    2. 
Prosecution  by  School  Attendance  Com- 
mittee—Fines   [1908]  2  I.  R.  375, 380  ; 
41 1.  L.  T.  R.  190  ;  42  I.  L.  T.  R.  146 
See  Fine. 

Rent — Exclusive  charge  of 

[1900]  2  I.  R.  259 
iSeeLandPurchaseActs — Superior  Interest. 
62. 

Revenue 

<See  Cases  under  Revenue. 

Reversion  on  estate  in  tail  male — Large 

number  of  male  issue  living — Sale 
under  Land  Purchase  Acts — Distribu- 
tion of  purchase-money  without  regard 
to  Crown  reversion 
[1914]  1 1.  R.  96, 101  ;  48  I.  L.  T.  R.  14 
See  Land  Purchase  Acts— Superior  Inr 
terest.    20. 

Rights  of — Inland  non-tidal  lake 

[1908]  1  I.  R.  358  ;  [1909]  1 1.  R.  237 
See  Fishery.    9. 

•  Servants    of — Commissioners    of    Public 

Works  —  Public  park  —  Liability   for 
negligence  [1903]  2  I.  R.  202 

See  Negligence.    34. 

Servants     of — Commissioners    of    Public 

Works — Loan   to    occupier   of  land — 
Crown  debt — Statute  of  Limitations 
[1913]  1  I.  R.  455  ;  47  I.  L.  T.  R.  232 
See    Limitations,    Statute    of— Personal 
Action.    27. 

Servants    of — Commissioners    of    Public 

Works — Loan   to    occupier   of  land — 
Crown  debt — Statute  of  Limitations 
[1914]  1  I.  R.  124  ;  48  I.  L.  T.  R.  145 
See    Limitations,    Statute    of — Personal 
Action.    14. 

Servants  of — Right  to  be  carried  over  ferry 

[1903]  1  I.  R.  389 
See  Ferry. 

Statute  of  Limitations — Board  of  Worksloan 

[1914]  1 1.  R.  124  ;  48  I.  L.  T.  R.  145 
See    Limitations,    Statute    of— Personal 
Action.    14. 

Surrender  by — Defence  Acts — Compenfa- 

tion  [1900]  1 1.  R.  464 

See  Defence  Acts.    3. 
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CROWN  DEBT. 

1. Bankruptcy — Liquidated  damages   in 

respect  of  rent  of  telephone — Preferential  claim.] 
The  baiikrupt  had  rented  a  telephone  service- 
wire  from  the  Postmaster-General,  under  an 
agreement  dated  2nd  June,  1905,  which  con- 
tained a  provision  that  if  he  should  become 
bankrupt  the  Postmaster-General  might  ter- 
minate the  agreement  by  notice  in  writing, 
and  that  in  doing  so  the  Postmaster-General 
should  be  entitled  to  recover  forthwith,  as 
liquidated  damages  and  not  by  way  of  penalty, 
a  sum  equal  to  the  whole  subscription  which 
would  become  payable  between  such  termination 
and  the  expiration  of  the  agreement.  The 
adjudication  took  place  on  the  15th  October, 
1906,  and  notice  of  the  termination  of  the 
agreement  was  served  on  the  14th  November, 
1906  : — Held,  that  the  Postmaster-General  was 
entitled  to,  as  a  preferential  Crown  debt,  the 
amount  he  claimed  as  liquidated  damages  in 
respect  of  the  rent  of  the  telephone  up  to  the 
18th  of  June,  1908.     In  re  Niblock 

K.  B.  (Bankcy),  [1907]  2  I.  R.  559 

2. Debt  due  to— Irish  Land  Commission 

— Purchase  of  Land  (Ireland)  Act,  1891  (54  <fc  55 
Vict.,  c.  48),  s.  5,  siib-s.  2 — Irish  Land  Act,  1903 
(3  Edw.  VII.,  c.  37),  s.  12,  subs.  1 ;  s.  43— 
IHsh  Land  Act,  1909  (9  Edw.  VII.,  c.  42),  s.  28, 
siib-s.  1.]  0.,  an  Inspector  and  Assistant 
Commissioner  of  the  Irish  Land  Commission,  had 
in  his  hands  certain  moneys,  which  came  to  the 
Irish  Land  Commission  from  the  Consolidated 
Fund,  or  from  moneys  provided  by  Parliament, 
to  be  applied  to  certain  specific  statutory 
purposes.  Before  he  had  applied  the  moneys 
to  the  statutory  purposes,  he  died,  and  in  a  suit 
for  administration  his  estate  was  found  liable 
therefor  to  the  Irish  Land  Commission.  The 
Irish  Land  Commission  claimed  priority  over 
the  other  creditors  in  respect  of  the  debt  thus 
arising,  as  a  debt  due  to  the  Crown : — Held, 
that  the  debt  was  a  Crown  debt,  and  was 
entitled  to  priority  as  such.  Greene  v.  Irish 
Land  Commission 

Barton,  J.,  [1914]  1 1.  R.  175 

48  I.  L.  T.  R.  239 

See  War — Emergency  Legislation.    2. 

Annuity  payable  to  Irish  Land  Commission 

under  Land  Purchase  Acts 

[1915]  2  I.  R.  66 
See  Practice— Execution.    10. 

Priority  in  bankruptcy — Telephone  rent 

[1914]  2  I.  R.  29 
See  Bankruptcy— Preferential  Debt.    2. 
See  Practice — Crown  Debt 

CROWN  REVERSION. 

• Fee-farm   grant   under   private    Acts   of 

Parliament — Lands  held  under  Letters 
Patent  33  I.  L.  T.  R.  73 

See  Land  Registry.     42. 

Laud  Purchase  Acts — Redemption  price 

of,  by  whom  payable  [1911]  1  I.  R.  431 
See  Land  Purchase  Acts— Superior  Interest. 
16. 


CROWN  REVERSION— cow(i»«cd. 

Liability  as  between  vendor  and  tenant 

purchaser  for  redemption  of 

34I.L.T.  R.42 
See  Land  Purchase  Acts— Superior   In- 
terest.   81. 

Onus  of  proof  28  I.  L.  T.  R.  73 

See  Land  Purchase  Acts — Superior  In- 
terest.   13. 

Redemption — Fee-farm  rent 

46I.L.T.R.83 
See  Land  Purchase  Acts — Superior  In- 
terest.   18. 

Redemption — Head     rent — Liability     foi 

redemption  price  of  Crown  reversion 

46  I,  L.  T.  R.  288 
See  Land  Purchase  Acts— Superior   In- 
terest.    19. 

•  Redemption  price  47  I.  L.  T.  R.  64 

See  Land  Purchase  Acts— Superior  In- 
terest.    10. 

Sale  under  Land  Purchase  Acts 

[1901]  1 1.  R.  377 
See  Land  Purchase  Acts— Superior  In- 
terest.   14. 

CROWN— SERVANTS  OF— Board  of  Works- 
Liability  for  negligence 

IN.I.  J.R.  25& 
See  Negligence.    5. 

CRUELTY  TO  ANIMALS. 

Will — Charitable  gift— Jararf  to  reward  police- 
men for  reporting  cases  of  cruelty  to  animals — 
Validity.]  Testatrix  bequeathed  "  £1,000  to  be 
invested  as  a  fund  to  reward  policemen  for 
reporting  to  the  proper  authorities  and  helping 
to  bring  to  justice  cases  of  cruelty  to  animals, 
Cork ;  £1,000  to  be  invested  as  a  fund  for  the 
same  purpose  in  Waterford :  " — Held,  good- 
charitable  gifts.  Held  further,  that  the  cities  of 
Cork  and  Waterford  were  referred  to.  In  re 
Herrich,  d.  Colohan  v.  Attorney -General 

52  I.  L.  T.  R.  213 

■  Cock-fighting  [1904]  2  I.  R.  705 

See  Criminal  Law  (General).    7. 

Form  of  conviction  lor        37  I.  L.  T.  508 

See  Justices — Jurisdiction  (Petty  Sessions) . 
54. 

Fund  for  rewarding  constables 

52I.L.T.R.51 
See  Charity,  Gift  to.    27. 

CRUELTY  TO  CHILDREN. 

See  Criminal  Law  (General).    9, 10. 

CULVERT — Natural  stream  flowing  through. — 
Demise — Obligation  to  repair 

[1910]  2  I.  R.  334, 363. 
See  Watercourse. 

CUMULATIVE  LEGACIES— Several  documenU^. 
constituting  will — Legacies  whether 
cumulative  or  substitutional 

[1914]  1  I.  R.  158 
See  Will— Substitutional  Gift.    3. 
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CUMULATIVE    REMEDY— Drainage    works- 
Recovery  of  maintenance  rate 

[1899]  1 1.  R.  374 
See  Drainage  and  Improvement  Code.    2. 

■CURTESY— Estate  by— Wife  never  in  actus  1 
possession — Fee-farm  grant 

[1903]  2  I.  R.  643 
See  Renewable  Leasehold  Conversion  Act. 
2. 

CUSTODIA  LEGIS— Search  warrant— Possession 
— Conversion  [1908]  2  I.  R.  69 

See  Justices — Jurisdiction  (Petty  Sessions). 
109. 


CUSTODY. 

Infant 

See  Infant — Custody. 
Lunatic 

See  Lunatic.    3. 


29  I.  L.  T.  R.  33 


CUSTODY    OF   INFANT— Eights   to,   between 
father  and  mother  4  N.  I.  J.  R.  254 

See  Infant — Custody.    1. 

CUSTOM. 

Banker     and     customer  —  Mortgage  — 

Interest  at  bank's  currt  nt  rate  "  calcu- 
lated according  to  the  custom  of 
bankers" —  Death  of  mortgagor — 
Liability  of  executor  —  Compound 
interest  46  I.  L.  T.  R.  41 

See  Mortgage  (General).    6. 

Easement — Right  of  inhabitants  of  district 

[1900]  1 1.  R.  302 
See  Easement.    7. 

Market  37  I.  L.  T.  R.  192 

See  Market.    1. 

Reasonable — Delivery  of  goods  as  required 

[1917]  2  I.  R.  367 
See  Contract.    22. 

CUSTOM  OF  ESTATE— Building  lease— Equit- 
able   mortgage  —  Negligence    in    not 
obtaining  lease   [1908]  1  I.  R.  582,  587 
See  Mortgage— Equitable  Mortgage.   7. 

CUSTOM  OF  PORT. 

1.    Belfast — Ship — Discharge — Average 

rale  of  discharge — "  Whipping  "  or  "  hoisting  " 
—Cargo  of  wheat  in  bags.}  The  plaintiffs' 
steamship,  the  Aboukir,  loaded  with  a  cargo 
of  Bombay  wheat  in  bags,  arrived  in  Belfast 
on  Thursday,  28th  December.  The  defendant 
was  the  indorsee  of  the  bill  of  lading, 
which  contained  a  provision  that  if  the  con- 
signee did  not  take  delivery  of  the  goods  as 
soon  as  the  steamship  was  ready  to  discharge, 
they  should  be  landed  and  warehoused  at  the 
■expense  of  the  owner  of  the  goods.  The  dis- 
charge of  this  cargo  commenced  on  Friday, 
29th  December.     For  four  days,  up  to  Tuesday 

night,  the  cargo  was  discharged  by  whipping 

a  process  by  which  one  bag  at  a  time  is  hoisted 
from  the  hold  by  the  ship's  tackles  to  a  point 
above  a  weighing-machine,  placed  at  the  height 


CUSTOM  OF  PORT— continued. 
of  a  man's  shoulder  on  an  elevated  staging  on 
the  deck  near  the  hatch.  It  is  then,  when 
weighed,  taken  by  the  merchant's  stevedore. 
The  plaintiffs  having  complained  to  their  agent 
of  the  slowness  of  the  discharge,  and  insisting 
that  the  cargo  should  be  hurried  out  at  top 
speed,  the  plaintiffs'  agent  informed  the  defen- 
dant's stevedore  that  he  would  discharge  the 
rest  of  the  cargo  by  hoisting — a  process  by 
which  five  bags  at  a  time  were  raised  from  the 
hold  of  the  vessel,  and  placed  on  the  deck,  from 
which  they  were  trucked  to  the  weigh-bridge, 
whic|i  in  the  case  of  discharge  by  hoisting,  is 
only  a  few  inches  above  the  deck.  The  defen- 
dant refused  to  take  delivery  by  hoisting,  or  to 
accept  delivery  from  the  ship's  rail  of  bags  so 
hoisted,  and  the  remainder  of  the  cargo  was  dis- 
charged by  the  plaintiffs'  men  into  a  warehouse. 
An  action  having  been  brought  by  plaintiffs 
to  cover  the  cost  of  landing  and  warehousing 
this  part  of  the  cargo,  the  defendant  relied  upon 
two  alleged  customs  of  the  port  of  Belfast — 
(a)  That  a  steamer  of  the  burden  of  the  Abov,kir, 
laden  with  grain,  should  be  discharged  at  the 
average  rate  of  not  less  than  500  tons  per  day, 
which  defendant  contended  meant  not  more 
than  500  tons  per  day  ;  and  (6)  that  cargoes  of 
Bombay  wheat  in  bags  should  be  discharged 
by  whipping :  — Held,  by  the  King's  Bench 
Division  (Palles,  C.B.,  and  Kenny,  J.),  that 
neither  of  the  alleged  customs  was  binding  on 
the  shipowners ;  that  the  defendant  had  been 
guilty  of  breach  of  his  contract  to  accept  delivery 
with  reasonable  despatch,  and  that  the  plaintiffs 
were  consequently  entitled  to  recover,  as 
damages,  the  costs  of  landing  and  warehousing 
the  portion  of  the  cargo  in  question.  Held, 
by  Madden,  J.  (who,  however,  did  not  differ 
from  the  other  members  of  the  Court  on  any 
question  of  law),  that,  upon  the  facts  proved 
whipping  was,  though  not  legally  binding  as  a 
custom,  a  reasonable  mode  of  discharge  adopted 
by  both  parties  ;  that  the  defendant  was  guilty 
of  no  default  in  taking  delivery ;  and  that 
judgment  should  be  for  the  defendant.  Hdd, 
by  the  Court  of  Appeal  (the  alleged  custom  as 
to  average  rate  of  discharge  having  been 
abandoned  by  defendant),  that  the  alleged 
custom  of  whipping,  even  if  there  was  sufficient 
evidence  to  prove  it,  was  unreasonable,  and  that 
plaintiffs  were  entitled  to  the  damages  in 
question.  Clydesdale  Shipowners  Company  v. 
OaUagher 

K.  B.,  App.,  [1907]  2  I.  R.  578,  602 

Judgments  of  the  King's  Bench  Division  and 
Court  of  Appeal  affirmed  by  the  House  of  Lords, 
Gallagher,  Appellant;  Clydesdale  Shipowners  Co.. 
Ltd.,  Respondents         H.  L.  [1908]  2  I.  R.  482 

2.  Dublin  —  Ship  —  Charter    party  — 

Demurrage  —  Reasonable  despatch.}  There 
is  no  established  custom  of  the  port  of  Dublin 
to  discharge  cargoes  of  steamers  at  an  average 
rate  of  350  tons  per  day,  calculated  on  the  whole 
period  of  discharge.  A  charter  party  which 
provides  that  the  cargo  is  "  to  be  discharged 
as  customary  for  steamers  at  port  of  discharge  " 
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CUSTOM  OF  fOBT— continued. 
is  in  effect  an  open  charter-party,  under  which 
it  is  the  right  of  the  ship  and  the  duty  of  the 
consignee  to  have  the  cargo  discharged  with 
reasonable  dispatch.  The  giving  of  reasonable 
despatch  is  a  requirement  which  the  consignee 
is  bound  to  satisfy  de  die  in  diem.  He  cannot- 
by  working  eictra  hard  on  one  day,  entitle  him- 
self to  idle  on  another  day ;  and  if  he  has  done 
more  than  an  average  quantity  at  the  beginning 
of  the  discharge,  he  cannot  on  that  account 
relax  the  measure  of  reasonable  diligence 
towards  the  end.  Aberdeen  Glen  Line 
Steamship  Co.  v.  Maclcen.  The  Steamship 
"  Gairloch  " 

App.  [1899]  2  I.  R.  1  ;  32  I.  L.  T.  R.  33 

Charter-party  [1903]  2  I.  R.  657 

See  Ship— Charter  Party.    1. 

Unloading  collier — Interchange  of  work 

[1912]  2  I.  R.  529  ;   46  I.  h.  T.  R.  70 

;See  Workmen's  Compensation.    156. 


CUSTOM  OF  STOCK  EXCHANGE— Transfer  of 
shares — Registration 
[1902]  1 1.  R.  376, 383  ;  36  I.  L.  T.  R.  149 
See  Company— Shares.    7. 


CUSTOM  OF  TRADE. 

Building    trade  -—  Liability    of    building 

owner  for  fee  of  surveyor  for  taking 
out  quantities  [1899]  2  L.  R.  275 

See  Building  Contract.    6. 

Hiring  agreement — Notoriousness 

[1894]  1  I.  R.  235, 240  ;  [1895]  1 1.  R.  308; 

28I.L.T.  R.45 

<9ee  Bankruptcy — Order  and  Disposition.  7. 

CUSTOMS. 

■  Pensioner — Payment  by  instalments 

[1899]  2  I.  R.  780 
See  Practice — Judgment.    8. 

Prohibition  of  importation  into  Ireland — 

Proclamation — Validity  of 
[1914]  2  I.  R.  372  ;  48  I.  L.  T.  R.  227 
See  Arms. 

CY-PRES. 

— —  Benefit  Society — Dissolution — Unexpended- 
funds  [1914]  1  I.  R.  142 
See  Benefit  Society. 

Charity  [1900]  1  I.  R.  404- 

-See  Charity— Gift  to.    28. 
Legacy — Condition  subsequent — Impossi- 
bility of  performance 

[1896]  1  I.  R.  41» 
See  Charity— Gilt  to.    16. 
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DAIRY    CO-OPERATIVE    SOCIETY— Business 
not  " husbandry  "     [1917]  2  I.  R.  594 
See  Revenue — Excess  Profits  Duty.    1 . 

DAIRY  FARM— Pasture  holding 

[1901]  1 1.  R.  152  ;  34  I.  L.  T.  R.  79, 92 
See  Land  Law  Acts — Character  of  Holding . 

26. 

DAMAGE. 

[1914]  1  I.  R. 

/See  Special  Damage. 

Injury  caused  by   bees — Remoteness  of 

damage  [1903]  2  I.  R.  573  ; 

36I.L.T.R.237 
See  Negligence.    4. 

Not  exceeding  £5  [1901]  2  I.  R.  1  ; 

34I.L.T.R.  71, 118 
See  Malicious  Injury.    44. 

Particular — Obstruction  to  public  right  of 

way  [1903]  2  I.  R.  45 
See  Way,  Right  of.    7. 
Title    deeds — Equitable    mortgage    unre- 
deemed                   [1901]  2  I.  R.  513  ; 
35  I.  L.  T.  R.  67  ;  1  N.  L  J.  R.  145 
See  Mortgage — Equitable  Mortgage.    2. 

DAMAGES. 
1. Agreed  sum  payable  on  breach  of 

agreement — Proof  of  debt — Costs.']  A  company 
who  were  patentees  of  a  mechanical  apparatus 
for  cash  despatch  in  shops,  sought  to  prove 
against  the  debtor  for  a  sum  of  £30,  and  to 
remove  their  installation  from  the  debtor's  shop, 
relying  upon  an  agreement  whereby  in  effect,  in 
consideration  of  the  use  of  the  apparatus,  and 
of  the  installation,  repair,  and  final  removal  of 
the  same  by  the  company  ;  the  debtor  agreed  to 
keep  the  apparatus  for  seven  years  certain,  and 
to  pay  therefor  a  sum  of  £35  in  annual  instal- 
ments of  £5,  of  which  one  instalment  only  had 
been  paid  prior  to  her  arrangement : — Held,  that 
the  sum  payable  upon  breach  of  the  agreement 
was  liquidated  damages  and  not  a  penalty,  and 
that  the  proof  should  be  allowed  but  without 
costs.  The  question  of  allowing  costs  of  proof 
is  in  all  cases  a  matter  for  the  discretion  of  the 
judge.    In  the  Matter  of  G'B.,  a  Debtor 

K.  B.  (B.),  [1917]  2 1.  R.  354 
2.  - —  Apportionment  of  between  tort-fea- 
sors— Sheep — Worrying  by  dogs — Trespass — 25  <fe 
26  Vict.,  c.  59,  s.  1.]  Three  dogs  worried  certain 
sheep.  The  owner  of  one  of  the  dogs  was 
processed  for  the  injury  ,and  the  owner  of  the 
sheep  recovered  against  him  £10  at  Co.  Antrim 
Spring  Assizes,  1902,  for  the  damage  done  to 
the  sheep.  Subsequently  the  owner  of  the 
sheep  brought  a  Civil  Bill  against  the  owner 
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of  another  of  the  dogs  to  recover  the  value  of 

the  sheep  killed  by  his  dog.     It  was  impossible 

to  say  which  dog  killed  the  sheep: — HeU,  that, 

the  owners  of  the  dogs  being  separately  liable 

the  plaintiffs  were  entitled  to  a  decree  for  £6. 

Kirkpatrick  and  White  v.  Daly 

Co.  Ct.,  Cir.  Cas.,  Wright,  J.,  36 1.  L.  T.  R.  100, 172 

3.  Breach  of  contract — Loss  arithmetic- 
ally computable — Reduction  of  damages  in  ex- 
cess— Or.  XL.,  r.  9.]  In  an  action  for  breach 
of  contract,  where  the  loss  sustained  is  entirely 
a  matter  of  arithmetic  calculation,  and  the 
jury  has  awarded  damages  in  excess  of  the 
computed  amount : — Held,  that  instead  of 
ordering  a  new  trial  the  Court  can  reduce  the 
damages  awarded  to  the  sum  that  from  the 
evidence  could  be  calculated  to  be  the  amount 
of  the  pecuniary  loss  sustained  under  Or.  XL, 
r.  9.    Murdoch  v.  Workman  dk  Co. 

Q.  B.,  28  I.  L.  T.  S.  39 

4. Breach  of  contract — Money  to  be  paid 

for  a  special  purpose.]  In  June,  1904,  the  defen- 
dant, who  was  returning  from  Cape  Colony  to 
Ireland  with  his  family,  engaged  the  plaintiff 
to  act  as  nurse  to  his  cluldren,  on  the  terms  that 
she  was  to  receive  £4  a  month,  and  that  when 
leaving  the  defendant's  service  she  was  to  be 
paid  her  passage  back  to  Cape  Town.  On 
March  22,  1905,  she  left  the  defendant's  service. 
On  April  12  she  issued  a  writ  claiming  £22  IDs., 
travelling  expenses  back  to  Cape  Town,  and 
damages  for  non-payment  of  the  same.  On 
June  20,  1905,  the  plaintiff  marked  judgment  in 
default  of  defence  for  £22  18s.  and  interlocutory 
judgment  for  the  damages,  and  on  July  3 
damages  were  assessed  before  Master  Courtenay 
and  a  jury  at  £20,  the  particulars  of  the  damage 
alleged  to  be  suffered  being  £7  10s.  for  fifteen 
weeks'  board  and  lodgings,  and  over  three 
months'  wages  at  £4  per  month.  On  a  motion 
by  the  defendant  to  reduce  the  damages  to 
nominal  damages  only : — Held,  that  the  general 
rule  of  law — that  for  a  mere  breach  of  a  contract 
to  pay  a  sum  of  money  nothing  can  be  recovered 
beyond  the  actual  sum  due  with  interest — does 
not  apply  to  the  case  of  a  special  contract  in 
which  there  are  terms  showing  that  injurious 
consequences  of  a  particular  character  may 
result  from  the  non-payment  of  the  money — as, 
for  example,  where  the  money  is  to  be  paid  for 
a  particular  purpose  known  to  the  debtor. 
Mackenzie  v.  Corballis    K.  B.,  40  I.  L.  T.  R.  28 

5. Excessive — Libel — New    trial.]     The 

defendant,  in  a  letter  addressed  to  the  Local 
Government  Board,  asking  for  an  inquiry  into 
the  conduct  of  the  plaintiff  as  solicitor  for  the 
borough  of  S.,  accused  the  plaintiff  of  forging  a 
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certificate  of  taxation,  and  of  obtaining  the 
amount  of  a  bill  of  costs  by  false  pretences ; 
and,  when  sued  in  libel,  pleaded  privilege.  The 
jury  found  a  verdict  for  the  plaintifE  for  £150. 
The  evidence  showed  that  the  accusation  was 
made  maliciously  and  without  any  foundation 
whatever.  On  new  trial  motion  : — Held,  by  the 
Queen's  Bench  Division,  and,  on  appeal,  by  the 
Court  of  Appeal,  that  the  damages  awarded 
'"  not  being  so  large  as  that  twelve  sensible  men 
could  not  reasonably  have  given  them,"  the 
verdict  could  not  be  disturbed.  M'Oarthy  v. 
Maguire         Q.  B.,  App.,  [1899]  2  I.  R.  802,  812 

6.  — - —  Excessive  —  Negligence  —  New  trial.'] 
Where  at  the  trial  of  an  action  for  serious 
personal  injuries  caused  by  the  negligence  of  the 
•defendants,  the  jury  assessed  the  damages  at 
£2,000,  and  the  judge  was  satisfied  with  the 
verdict,  and  with  the  amount  of  damages,  on  a, 
motion  for  a  new  trial  on  the  ground  that  the 
damages  were  excessive  : — Held,  that  as  the 
Court  thought  a  reasonable  proportion  existed 
between  what  they  themselves  would  be  inclined 
to  give  as  damages,  and  the  sum  awarded  by  the 
jury,  the  verdict  must  stand.  Egan  v.  freeman's 
Journal,  Ltd.  K.  B.,  1  N.  I.  J.  R.  214 

7. Inadequacy   ol — New  trial  motion — 

How  the  Court  will  approach  the  finding  of  the 
Jury.]  Where,  in  an  action  for  damages,  the 
amount  found  by  the  jury  is  not  an  illusory 
amount,  it  will  not  be  set  aside  as  inadequate 
unless  the  Court  is  affirmatively  satisfied  that 
no  reasonable  proportion  exists  between  that 
amount  and  the  circumstances  of  the  case.  The 
Court  will  not  form  an  independent  estimate 
of  its  own  on  the  evidence,  but  will  consider 
how  the  jury  were  at  liberty  to  view  such 
evidence.  M'Grath  v.  Bourne  (I.  R.  10  0.  L. 
160)  followed.     M'Adorey  v.  Huston 

K.B.,  39I.L.T:R.148 

8. Measure  oi— Breach  of  contract — Sale 

of  growing  timber — Loss  of  profits.']  An  action 
was  brought  for  specific  performance  of  an 
agreement  for  the  sale  of  timber  growing  on  the 
lands  of  the  defendant,  and  an  inquiry  as  to 
damages  was  directed  at  the  hearing  instead  of 
a  decree  for  specific  performance.  The  plaintiff 
was  a  timber  merchant,  and  the  defendant  was 
aware  that  the  plaintiff  bought  tbe  timber  to 
dispose  of  in  the  ordinary  way  of  his  trade. 
It  was  shown  that  similar  timber  was  not  pro- 
curable in  the  market,  and  that  the  plaintifE 
would  have  realised  a  considerable  profit  on  the 
sale  of  the  timber  : — Held,  that  the  measure  of 
damages  was  the  difference  between  the  con- 
tract price  of  the  timber  plus  the  expenses 
which  would  be  incurred  in  cutting,  removing, 
and  making  it  marketable,  and  the  amount 
which  the  plaintiff  would  have  realised  by  the 
sale  of  the  timber.     M'Neill  v.  Richards 

M.  R.,  [1899]  1  I.  R.  79 

9. Severance  of — By  jury  against  several 

defendants — Practice — Parties — Joinder  of  defen- 
dants— Separate  causes  of  action — Action  of  libel — 
B  S.  C.  Ir.  Order  XVI.,  Rule  4r— Law  of  Libel 
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Amendment  Act,  1888  (51  &  52  Vict.,  c.  64).] 
In  an  action  for  libel  by  the  plaintiff  against 
three  defendants.  A.,  B.,  and  C,  A.,  one  of  the 
joint  owners,  and  B.,  the  publisher,  of  the 
newspaper  containing  the  libel,  delivered  a 
joint  defence  traversing  all  the  allegations  in 
the  statement  of  claim,  and  pleading  fair  com- 
ment. C,  the  other  joint  owner  of  the  news- 
paper and  the  writer  of  the  libel,  delivered  a 
similar  defence,  and  counterclaimed  for  a  libel 
published  by  the  plaintiff  against  him.  At  the 
trial,  the  jury  found  a  verdict  for  the  plaintiff, 
with  £110  damages,  and  they  apportioned  the 
damages,  by  permission  of  the  Judge,  between 
the  three  defendants — £100  against  C,  and 
£5  each  against  A.  and  B.  ;  they  also  found  a 
verdict  of  sixpence  damages  on  the  counter- 
claim for  the  defendant  G.  : — Held,  in  the  Queen's 
Bench  Division,  by  Andrews  and  Boyd,  JJ., 
and  by  the  Court  of  Appeal,  that  the  jury  had 
no  power  to  sever  the  damages,  and  that  the 
judgments  entered  in  accordance  with  the 
verdict  should  be  set  aside,  and  a  new  trial 
directed.  Held  also,  by  the  Queen's  Bench 
Division,  that  the  damages  were  excessive. 
Dawson  v.  M'  Clelland  and  others 

Q.  B.,  App.,  [1899]  2  I.  R.  486,  494 

10. Wrongful    dismissal — Measure    of.] 

Measure  of  damages  in  an  action  upon  an  appren- 
ticeship deed,  for  wrongful  dismissal,  is  the  loss 
actually  sustained  by  the  specific  breach  of  cove- 
nant complained  of  up  to  the  time  of  action 
brought ;  and  the  jury,  in  such  an  action,  cannot, 
therefore,  take  into  consideration  the  possible  in- 
jury the  plaintiff  may  have  sustained  by  reason  of 
his  wrongful  dismissal,  as  such  damages  are  not 
damages  in  the  ordinary  course  of  things  flowing 
from  the  breach.  Where  there  has  been  a  mis- 
direction at  the  trial,  the  Court  above  has  no 
discretion  to  refuse  to  set  aside  the  verdict. 
Parker  v.  Cathcart  C.P.,  [1866]  17  I.  C.  L.  R.  778 


Action  of  detinue- 


Costs 

[1899]  2  I.  R.  108 
21. 


See  Practice — Costs 

• Assessment  —  Interlocutory   judgment  — 

Master  1  N.  I.  J.  R.  198 

See  Practice — Judgment.    10. 

Assessment — Interlocutory    judgment  — 

Venue  1  N.  I.  J.  R.  134 

See  Practice— Place  of  Trial.    9. 

Assessment  of  50  I.  L.  T.  R.  205 

See  Trespass.    14. 

Breach  of  contract — Grant  of  permission 

to  affix  posters  on  wall — ^Assignment 
of  premises — Permission  refused  by 
assignee — Action  against  assignor 

[1915]  2  I.  R.  213, 448j  50  I.  L.  T.  R.  160 

See  Licence.     2. 

Breach  of  covenant  to  repair — Bankruptcy 

of  covenantor  [1909]  2  I.  R.  185 

See  Bankruptcy— Provable  Debt. 

Claim  for — Charge  of  conspiracy — Trial — 

Jury  [1904]  1 1.  R.  429 

See  Practice— Trial  of  Issues. 
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Continuing  damage — Assessment  once  for 

all  46I.L.T.R.221 

See  Easement.    5. 

Conviction  for  criminal  offence  not  a  bar 

to    action   for — For  infringement    of 
common  law  right      39  I.  L.  T.  R.  159 
See  Poisoned  Lands. 

Drainage  board — Mandamus  to  levy  rates 

[1902]  2  I.  R.  138  ;  35  I.  L.  T.  R.  164  ; 

1  N.I.  J.  R.  179 

See  Drainage  and  Improvement  Code.    4. 

Fraudulent    misrepresentation — Appeal — 

Death  of  appellant 
[1900]  1  I.  R.  273;  34I.L.T.R.48 
See  Executor — Liabilities.    2. 

Implied  warranty  of  fitness — Sale  of  goods 

29I.L.T.  R.37 
See  Sale  of  Goods.     3. 

Inadequacy  of  47  I.  L.  T.  R.  24,  26 

See  Practice — New  Trial.    4. 

Inducing  person  to  break  contract 

401.  L.T.  R.  196 
See  Contract.    6, 19. 

■  Infringement  of  copyright 

[1899]  1  I.  R.  47,  386 
>See  Copyright.    1. 

Infringement  of  patent — Importation  of 

patented    articles    before    and    after 
expiration  of  patent 

[1900]  1  I.  R.  287 
See  Patent.     1. 
— —  Landlord's  claim  for  rent — Fieri  facias 

[1902]  1  I.  R.  167, 171 
See  Sheriff.     25. 

Liquidated  51  I.  L.  T.  R.  68 

See  Bankruptcy — Arrangement.    18. 

Liquidated — Building  contract 

[1897]  2  I.  R.  601 
See  Practice — Judgment.    35. 

Measure  of — Breach  of  covenant  to  repair 

[1918]  1 1.  R.  152  ;  52  I.  L.  T.  R.  Ill 
See  Landlord  and  Tenant — Lease.    30. 
■  Negligence — Light  railway — Working  ex- 
penses [1894]  2  I.  R.  115; 
28  I.  L.T.  184 
See  Tramways  (Ireland)  Acts.    5. 

Personal    injuries  —  Merchant    Shipping 

Act,  1894,  s.  419,  sub-s.  4 

[1904]  2  I.  R.  129 
See  Collision  at  Sea. 

Serious  personal  injuries — Action  fit  to  be 

prosecuted  in  the  Superior  Courts 
[1895]  2  I.  R.  320  ;  29  I.  L.  T.  R.  58 
See  Practice — Remitting.    34. 
— —  Severanceof — Several  defendants 

[1903]  2  I.  R.  681,  730  ;  36  I.  L.  T.  R.  194 
See  Practice— Parties.    1 1. 
Trespass  to  land — Former    action — Con- 
tinuing damage 

[1895] 2  LR. 294, 313;  29  I. L.T. 239 
See  Trespass.    4. 

Unliquidated — Breach  of  contract — Under 

£50  claimed — Remitting  action 

[1895]  2  I.  R.  469  ;  29  I.  L.  T.  297 
See  Practice— Remitting.    87. 
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Unliquidated — Counterclaim — Joinder    of 

issue  28  I.  L.  T.  R.  124 

See  Practice — Notice  of  Trial.    2. 
Unliquidated — Trial — Jury 

[1902]  1 1.  R.  240, 375  ;  36  I.  L.  T.  R.  165 

See  Practice — Trial.    5. 

DANCING — Conviction  for  using  a  room  for 
public  dancing  without  a  licence — 
Omission  in  summons  to  state  that 
room  was  ordinarily  so  used,  or  that 
defendant  wasoccupier — Defendant  not 
prejudiced — Certiorari  refused 

[1914]  2  I.  R.  181,  note 
See  Justices— Jurisdiction  (Petty  Sessions). 
17. 

DANGEROUS  ARTICLE— Loaded  gun— Negli- 
gence in  leaving  unguarded 

[1904]  2  I.  R.  317, 335; 
37  I.  L.  T.  R.  131, 254  ;  4  N.  I.  J.  R.  67 
See  Negligence.     14. 


DANGEROUS  LUNATIC. 
See  Lunatic.    2. 


[1908]  II.  R.  21, 31 


DANGEROUS  WALL— Order  of  justices  to  take 
down — ^Bight  of  appeal  to  Quarter 
Sessions — Effect  of  decision  of  justices 
as  to  ownership  of  wall 

[1913]  2  I.  R.  35  ;  46  I.  L.  T.  R.  6 
See  Justices— Quarter  Sessions.    4. 

DATE. 

Amendment     of    particulars    at   trial — 

Adjournment  refused 

[1909]  2 1.  R.  445, 469 
See  Practice— New  Trial.    14. 

Of  execution  of  instrument 

[1910]  1 1.  R.  167 
See  Land  Law  Acts — Sub-division.    1. 

Of  will — Brought  down  to  date  of  codicil 

by  republication  [1917]  1 1.  R.  286, 289 
See  Will — ^Republication.    2. 

Of  will — Republication  by  codicil — Effect 

of  [1895]  1 1.  R.  346 
See  Will — Republication .    1 . 
Signature   to    notice   of   objection — Pre- 
sumption                [1895]  2  I.  R.  544  ; 
29LL.T.R.20 
See  Parliament — Franchise.    126. 

DAUGHTER  —  Marriage  portion  —  Eesulting- 
trust  [1913]  1  I.  R.  177, 182  ; 

47I.L.T.R.43 
See  Settlement — Construction.    28. 

DAYS    OF    GRACE— Absence    of— Promissory 
note — Remitting  action 

33  I.  L.  T.  R.  109 
See  Bill  of  Exchange.    3. 

DEALER— Old  metals— Brass— 34    &  35  Vict., 
c.  112,  s.  13—3  Edw.  VIL,  c.  44,  s.  12 
[1907]  2  I.  R.  502 
iSee  Brass.     1. 
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See  General  Dealer. 


[1906J  2  I.  R.  1,  6  ; 
40I.L.T.R.33 
3. 


DEATH. 

Adjudicating  Justices — Case  stated  signed 

by  survivor  [1910]  2 1.  R.  306, 323 

See  Justices — Case  Stated.    6. 

Applicant    for    compensation — Malicious 

injury — Survival  of  claim 

[1910]  a  I.  R.  666  ;  44. 1.  L.  T.  R.  239 
See  Malieious  Injury.    23.  i 

Caused  by  sudden  chill — Workmen's  Com-   I 

pensationAot  [1910]  2 1.  R.  105  ;   i 

44  I.  L.  T.  R.  23 
See  Workmen's  Compensation.    2.  \ 

Coupled  with  contingency — Will.  ! 

See  Cases  under  Will— -Death  Coupled  I 
with  Contingency.  I 

Drowning — Night  watchman — Burden  of  j 

proof — Workmen's  Compensation  Act  i 

[1910]2I.R.561  ;  44I.I,.T.R.141   ! 

See  Workmen's  Compensation.    1.  i 

Browning — Whether  suicide  or  accidental  1 

[1905]  2  I.  R.  1,  26    ! 
See  Insurance,  Policy  of.    10.  ! 

Duties — Payment  of — ^Lands  Clauses  Acts   i 

[1903]1I.R.166;37I.L.T.R.86   I 
See  Lands  Clauses  Acts — Costs.    2.  i 

■  Land  Purchase  Acts — Death  of  vendor —   ' 

Power  of  executors  to  vary  terms  of 
sale  [1913]  1  I.  R.  130,  137  ; 

47I.L.T.  R.  139 
See  Land  Purchase  Acts — Advance.    33. 

■  Land  Purchase  Acts — Death  of  vendor — 

Conversion — Ademption 

[1913]  1 1.  R.  130, 292, 299, 522  ; 
47  I.  L.  T.  R.  139,  241 
See  Land  Purchase  Acts— Conversion.    1. 
See  Land  Purchase  Acts — Advance.    33. 

Lord  Campbell's  Act — Two  actions 

[1899]  2  LR.  123, 127 
See  Campbell's  (Lord)  Act.    7. 

Negligence — Lord  Campbell's  Act— Public 

Authorities  Protection  Act 
[1908]  2  I.  R.  34  ;  41  I.  L.  T.  R.  238 
See  Negligence.    44. 

Of  absolute   owner — Pending    application 

for  sale  of  demesne 
[1908]  1 1.  R.  537  ;  42  I.  L.  T.  R.  272 
See  Land  Purchase  Acts — Advance.    9. 
Of   appellant — Judgment     directing     in- 
quiries—Fraud       [1900]  1 1.  R.  273  ; 
34  I.  L.  T.  R.  48 
See  Executor— Liabilities.    2. 

Of  defendant  in  Probate  action — Proof  in 

common  form  51  I.  L.  T.  R.  16 

See    Probate    (and     Administration)  — 
Practice.    15. 

Of  father  of  seduced  girl  before  birth  of 

child — Action  by  mother 

[1905]  2  I.  R.  552 
See  Seduction.    6. 

Of  guarantor — Knowledge  of  creditor 

[1897]  1  I.  R.  575 
See  Principal  and  Surety— Contract.    4. 
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Of  landlord — Pending  sale  through  Land 

Commission — Subsequent  sanction   of 
advance  [1899]  2  I.  R.  561, 591 

See  Conversion.     5. 

Of    lessee    intestate — Order    fixing    fair 

rent — Freehold    lease — Devolution    of 

title  [1897]  1 1.  R.  295  ; 

30  I.  L.  T.  R.  162 

See  Land  Law  Acts — Present  Tenant.  13. 

Of  party  to  arbitration  before  award — 

Continuing  proceedings 

[1908]  2 1.  R.  143  ;  42  I.  L.  T.  R.  68 
See  Arbitration — Procedure.    3. 

Of  party  to  Civil  Bill  appeal. 

[1907]  2  I.  R.  486  ;  41  I.  L.  T.  R.  146 
See  Practice — Continuing  Proceedings.   2. 

Of  plaintiff  after  issue  of, ^'.  fa, — ^Leave  to 

issue    execution — Order    to    continue 
proceedings  1  N.  I.  J.  R.  227 

See  Practice — Execution.    7. 

Of  plaintiff — Substitution  of  administrator 

47  I.  L.  T.  R.  56 
See  County  Court — Practice.    22. 

Of  several  parties — Devise  upon 

[1910]  1  I.  R.  249  ;  44  I.  L.  T.  R.  148 
See  Will— Estate  in  Realty.    5. 

Of   sole   dependent  of    workman  before 

claim  for  compensation. 
[1901]  2  I.  R.  633  ;  34  I.  L.  T.  R.  169  ; 
1  N.  I.  J.  R.  12 
See  Workmen's  Compensation.    83. 
— —  Of  testator  within  three  months  of  will — 
English  charity         [1910]  1  I.  R.  20 
See  Charity — Charitable  Donations  and 
Bequests  Acts.    7. 

Presumption  of  36  I.  L.  T.  R.  173 

See    Probate   (and    Administration) — 
Grant  of  (Administration)    23. 

Presumption  of — Lease  for  lives — 7  Wm. 

III.,  c.  8  (Ir.)  [1901]  2  I.  R.  692 

See  Landlord  and  Tenant — Lease.    40. 

Property  passing  on 

[1904] 2  LR.  644;  [1905]2LR.218  ; 
38  I.  L.  T.  R.  117 
See  Revenue — Estate  Duty.    17. 

"  Unmarried  and  without  issue" — Will — 

Construction  [1^02]  1  I.  R.  333 

See    Will— Death    Coupled    with    Con- 
tingency.   3. 

Within  twelve   months  of  execution  of 

settlement — Duty 

[1905]  2 1.  R.  553  ;  39 1.  L.  T.  R.  171 
See  Revenue— Estate  Duty.     15. 
Without    having    been    married — Settle- 
ment—Construction [1900]  1 1.  R.  332 
See  Settlement — Construction.    10. 
— ^  Without  issue — Settlement — ^Limitation  to 
one  and  her  heirs,  with  limitation-over 
in  default  of  her  issue 

[1897]  1  I.  R.  68 
See  Settlement — Construction.    9. 

DEATH  DUTIES— Direction  to  pay  legacy 
duty — Whether  includes  succession 
■iuty  [1914]  1  I.  R.  76 

See  Charity— Gift  to.    33. 
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DEATH     DUTY    GRANT— County      council- 
Deductions  [1909]  2 1.  B.  199 
Se.R  County  Council. 

DEATH    OF   VENDOR — Advance    refused   by 
Land  Commission    45  I.  L.  T.  R.  257 
See  Land  Purchase  Acts — Advance.    1. 

DEATH  UNMARRIED— Gift  over  to  survivors 
—Will— Construction  [1908]  1  I.  B.  1 
See  Will— Absolute  Gift.    30. 

DEATH    WITHOUT    ISSUE— Will— Gift    over 
[1904]  1 1.  R.  35, 41 
See    Will- Death    Coupled    with    Con- 
tingency.    10. 

DEBENTURES. 

Authority  to  company  notwithstanding  to 

pledge  their  manufacture 

[1912]  1  I.  R.  349,  363 
See  Company — Debentures.  9. 
Company — Mortgage  or  charge — Regis- 
tration —  Unregistered  debentures 
issued  after  Companies  Act,  1900, 
secured  by  unregistered  trust  deed 
executed  before  Act 

[1914]  1 1.  R.  389 
/See  Company — Debentures.    10. 
■ Gasworks    constructed  by  town  commis- 
sioners— jEquitable  execution 

[1907]  2  I.  R.  235  ;  41 1.  L.  T.  R.  55 
(See  Practice — Receiver.    12. 

• Loan  fund  society — Winding-up 

[1904]  1  I.  R.  87 
See  Loan  Fund  Society.    3. 

Power   to   deal   with   property — Sale   or 

pledge  [1910]  1  I.  R.  194, 213 

See  Company — Debentures.    7. 

Re-issue- Priority         [1908]  1  I.  R.  279 

See  Company — Debentures.    6. 

Resolution  to  issue — Interested  directors 

voting — ^Validity  of  debentures— Right 
of  holder  of  invalid  debenture  to  rely 
on  trust  deed  securing  debentures 

[1915]  1  I.  B.  345, 358 
See  Company— Debentures.    5. 
• Security  for  overdraft — Interest — Wind- 
ing-up—Proof  [1905]  1 1.  B.  112 
See  Interest  on  Money.    1. 


DEBT. 


■  Assignment  of  part  of — Judicature  Act, 

s.  28(4)  [1912]  2  I.  B.  535  ; 

46I.L.T.B.183 
See  Assignment.    3 

■  Bankruptcy — Damages  for  breach  of  cove- 

nantto    repair   —  Non-assessment  — 
Bankruptcy  Act,  1872,  s.  46 

[1909]  2  I.  B.  185 
See  Bankruptcy — Provable  Debt. 
Bequest  of  debts  due  at  testator's  death — 
Dividendsdeclaredafterdeath — Appor- 
tionment [1914]  1  I.  B.  81 
See  Will— Specific  Bequest.    3. 


DEBT — continued. 

Co-debtor — Payment — Statute    of    Limi- 
tations— Contribution 
[1897]  2  I.  R.  6, 20  ;  30  I.  L.  T.  B.  7, 9 
See    Limitations,    Statute    of — Personal 
Action.    11. 

Crown  debt  [1914]  1  I.  B.  175 

See  under  Crown  Debt.    2. 

Legacy  in  satisfaction  of 

[1896]  1  LB.  283 
See  Bevenue— Legacy  Duty^ 

Payable  out  of  poor-rate — Time  limit  for 

recovery 

[1914]  1  LB.  297 
See  Labourers  (Ireland)  Acts.    39. 
Principal  and  surety — ^Arrangement— In- 
demnity [1897]  2 1.  B.  92, 107  ; 
30LL.T.R.53 
See  Bankruptcy— Arrangement.   3. 

DEBTOR  AND  CREDITOB. 

■  Appropriation  of  payments 

[1903]  1  LB.  235 
See  Mortgage  (General).    3. 

Appropriation  of  payments 

[1903]!  LR.245 
See  Mortgage  (General).    4. 

DEBTOBS  ACT. — Application  for  instalment 
order — Defendant  assignee  of  judgment 
— Debt  due  by  plaintiff 

46LL.T.B.67 
See  Arrest  (Debtors  Act).    7. 

DEBTORS  ACT,  1872. 

Arrest  31 1.  L.  T.  139 

See  Arrest  (Debtors  Act).    3. 

Payment   by  instalments 

31  I.  L.  T.  R.  161 
See  Practice — Judgment.    9. 
Payment  by  instalments — Customs  pen- 
sioner [1899] a  LB. 780 
See  Practice — Judgment.    8. 

DEBTOB  SUMMONS— Substitution  of  service- 
Debtor  out  of  jurisdiction- — Trader- 
Jurisdiction  [1916]  2 1.  B.  55*; 
51 1.  L.  T.  B.  145 
See  Bankruptcy— Debtor  Summons.    1. 

DEBTOB'S  SUMMONS. 

Adjudication  in  bankruptcy — Payment- 
Application  to  annul^ — ^Bight  of  other 
creditors  [1901] 2  LB.  186 
See  Bankruptcy — Adjudication.    1. 

Adjudication — Unregistered  judgment 

[1895]  1  LB.  339 
See  Judgment.    4. 

Affidavit — Particulars 

[1907]  2  I.  R.  151  ;  41 1.  L.  T.  B.  44 
See  Bankruptcy^Debtor's  Summons.   4. 

Form  [1910]  2  I.  B.  399 

See  Bankruptcy — Debtor's  Summons.    3. 

Married  woman — Judgment 

[1900]  2  I.  R.  439 
See  Bankruptcy— Act  of  Bankruptcy.    1- 
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DEBTS — Lunatic — Statute  of  Limitations 

[1907]  1 1.  R.  480 
See    Limitations,    Statute    of — Personal 
Actions.    21. 

DECEASED  WIFE'S  SISTER— Issue  of  marriage 
with — Riglit  to  share  in  residue  with 
issue  of  former  marriage 

[1918]  1 1.  R.  394 
See  Will — Lapse. 

DECEIT. 

Contract — Sepresentations  made  without  real 
knowledge  or  belief — Representations  not  intended 
to  be  solely  acted  on — Provision  as  to  verification 
by  contractor  of  matters  which  could  influence 
tender — Damage  resulting  from  fraudulent  mis- 
representation— Reckless  negligence  in  statement 
amounting  to  deceit — Public  Authorities  Protection 
Act,  1893.]  Plaintiffs  contracted  to  execute 
certain  sewage  outfall  works  for  the  Dublin 
Corporation.  In  the  contract  plaintiffs  coven- 
anted to  execute  the  works  described  in  the 
drawings  and  specification  according  to  the 
drawings,  specification,  conditions,  and  bill  of 
quantities,  and  the  corporation  covenanted  to 
pay  for  the  works  on  the  receipt  of  the  certificate 
in  writing  of  their  engineer,  as  provided  by  the 
conditions.  The  specification  provided,  among 
other  things  : — (4)  That  the  drawings  and  speci- 
fication were  to  be  considered  explanatory  of 
each  other,  and  any  discrepancies  should  be 
explained  by  the  engineer;  (5)  that  the  con- 
tractor should  sink  trial  holes,  &c.,  and  set  out 
and  keep  correct  the  works  ;  (38)  provisions  as 
to  the  engineer's  certificate  of  completion ; 
(39)  that  all  disputes  as  to  the  works,  the  con- 
struction of  the  contract,  &c.,  were  to  be  referred 
to  the  engineer,  whose  decision  should  be  final, 
other  differences  to  be  referred  to  arbitration  ; 
(43)  that  the  contractor  was  to  satisfy  himself 
as  to  the  levels,  character,  and  nature  of  all 
existing  works,  &c.,  of  the  nature  of  the  strata, 
&c.,  and  was  to  obtain  his  own  information  on 
all  matters  which  could  in  any  way  influence 
his  tender  ;  no  charge  for  extra  work,  or  other- 
wise, was  to  be  allowed  in  consequence  of  any 
incorrect  information  or  inaccuracies  in  the 
drawings,  specification,  or  estimate  of  quantities; 
(46)  the  contractor  was  to  verify  for  himself  the 
particulars  of  existing  matters  shown  on  the 
drawings  ;  (48)  that  the  information  given  as  to 
existing  walls,  &o.,  was  given  as  the  best  in  the 
possession  of  the  corporation,  but  the  corpora- 
tion did  not  hold  itself  in  any  way  responsible 
for  its  accuracy.  When  the  works  were  com- 
pleted, plaintiffs  claimed  a  sum  of  £36,574  from 
the  corporation,  on  the  grounds — (1)  that  the 
plans  showed  a  certain  existing  wall,  extending 
9  feet  below  the  Ordnance  datum  line,  which 
could  be  utilised  for  the  purposes  of  the  works  ; 
that  this  wall  did  not  exist  as  shown,  and  that 
consequently  the  plans  for  the  works  had  been 
altered,  and  plaintiffs,  at  the  direction  of  the 
engineer,  had  completed  the  works  at  this  extra 
cost ;  (2)  that  the  corporation  had  fraudulently 
misrepresented  the  structure  and  existence  of 


DECEIT — continued. 

this  wall,  and  had  thereby  induced  plaintiffs  to 
enter  into  the  contract,  to  their  detriment.  As 
to  the  counts  in  contract,  the  corporation  relied 
on  the  absence  of  a  certificate  from  their  engineer, 
and  as  to  the  count  in  deceit,  they  relied  on  the 
conditions  of  the  specification,  and  denied  the 
making  of  any  representation  and  any  fraud. 
They  further  pleaded  that  the  action  was  not 
brought  within  the  time  limited  by  the  Public 
Authorities  Protection  Act,  1893.  Plaintiffs 
replied  that  the  certificate  was  withheld  by  the 
engineer  fraudulently  and  in  collusion  with  the 
defendants.  As  to  this,  the  corporation  rejoined, 
denying  fraud  and  collusion,  and  relying  on 
Clause  38  of  the  specification  ;  and  no  evidence 
to  sustain  the  reply  was  offered  at  the  trial : — 
Held,  that  the  claim  on  contract  must  fail  in  the 
absence  of  a  certificate.  Held  also,  that  the 
Public  Authorities  Protection  Act,  1893  (56  &  57 
Vict.,  c.  61),  did  not  apply.  Held  also,  by  the 
Court  of  Appeal  (reversing  the  judgment  of  the 
King's  Bench  Division,  from  which  Lord  O'Brien, 
L.C.J.,  dissented),  that  clauses  4  and  43  of  the 
specification  showed  that  the  representations 
were  not  intended  to  be  acted  on,  and  that,  con- 
sequently (there  being  no  wilful  misrepresenta- 
tion), there  was  no  fraud.  On  appeal  by  the 
plaintiffs  to  the  House  of  Lords  the  order  of  the 
Court  of  Appeal  was  reversed,  and  the  order  of 
the  King's  Bench  Division  was  restored.  Pearson 
di  Son,  Ltd.,  V.  Lord  Mayor,  Aldermen,  and 
Burgesses  of  the  City  of  Dublin 

K.  B.,  App.,  H.  L.,  [1907]  2  I.  R.  27,  82,  537  ; 

41 1.  L.  T.  R.  221 

[A^id,  1903,  A.  C!  64] 

Action  for  [1905]  2  I.  R.  267,  286  ; 

5  N.  I.  J.  R.  161 

See  Misrepresentation. 
User  of  trade  name  [1900]  1 1.  R.  43 

See  Trade  Mark.    4. 

DECEPTION— Label 

[1908]  1 1.  R.  43, 73, 466  ; 
42  I.  L.  T.  R.  169 
See  Trade  Mark.    5. 

DECISION — Unappealable  of  King's  Bench — 
Power  to  over-rule     [1906]  2  I.  R.  487 
See  Previous  Decision. 

DECISION  OF  JUSTICES— Based  on  different 

grounds— Validity      [1918]  2  I.  R.  63  ; 

52LL.T.R.4 

See  Justices — Jurisdiction  (Petty  Sessions). 

DECLARATION. 

Intention  to  change  domicil 

[1895]  1 1.  R.  379, 407 
See'DoTHioM.    1. 
Lodger — Primd  facie  evidence  of  qualifi- 
cation 35  I.  L.  T.  R.  213  ; 
2N.I.J.R.8 
(See  Parliament— Franchise.    110. 

Of  trust  31  L.R.I.  249; 

[1894]  II.  R.  56 
See  Principal  and  Surety— Contract.    6. 
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DECLARATION — continued. 

Separate  estate — Provisional 

[1908]  1 1.  R.  161, 172  ;  42  I.  L.  T.  83  ; 
41 1.  L.  T.  R.  194  ;  42  I.  L.  T.  R.  35 
See  Land  Purchase  Acts— Separate  Estate. 
3. 

DECLARATION  OF  ESTATE— Decision  of  Judi- 
cial Commissioner — Appeal — Court  of 
Appeal — Practice 

[1912]  11.  R.  231, 245; 
46 1.  L.  T.  R.  46, 107 
See  Land  Purchase  Acts — Practice.    5. 

DECLARATION  OF  TITLE. 

See  Cases  under  Land  Judges'  Court — 
Declaration  of  Title. 

Action  for — Transfer  to  County  Court 

[1909]  1 1.  R.  46  ;  43 1.  L.  T.  R.  45 
See  Practice — Transfer  of  Action.    10. 

-  Action  for — Transfer  to  County  Court 

[1912]  2  I.  R.  403 
See  Practice — Transfer  of  Action.    9. 

Unexecuted  Civil  Bill  decree  for  possession 

[1914]  2  I.  R.  135  ;  47 1.  L.  T.  R.  292  ; 

48  I.  L.  T.  R.  128 

See  Limitations,  Statute  of — Realty.    51. 

DECLARATION  OF  TRUST— Deposit  receipt- 
Charity  [1907]  2  I.  R.  416, 428 
See  Gift.     1. 

DECREE. 

Certiorari — Prohibition 

1  N.  I.   J.  R.   160 
>See  County  Court — Decree,    i. 

Civil  Bill  [1904]  2  I.  R.  522  ; 

37I.L.T.R.237 
See  County  Court — Decree.    1. 

County  Court — Criminal  injury — Financial 

year — Estimates 

[1908]  2  I.  R.  176  ;  42  I.  L.  T.  R.  40 
See  Malicious  Injury.    27. 

County  Court — Execution — Misconduct  of 

sheriff's  bailiff 
[1908]  2  I.  R.  138  ;  41  I.  L.  T.  R.  187 
See  Sheriff.    3. 

■ County  Court — Renewal 

[1909]  2  I.  R.  290  ;  43  I.  L.  T.  R.  62 
See  County  Court — Practice.    49. 

Renewal — Joint  stock  company 

4  N.I.  J.  R.  125 
See  County  Court— Decree.     9. 

DECREE— EQUITY  CIVIL  BILL. 

47  I.  L.  T.  R.  229 
See  Practice — Certiorari.    15. 

DECREE  FOR  SALE— Church  buildings— Trusts 
[1907]  1  I.  R.  451 
See  Church  Property. 


DEDICATION — continued. 

Highway  —  Lease  —  Non-acquiescence  by 

owner  in  fee — Action  by  mortgagee  of 
lessee's  interest  1  N.  1.  J.  R.  116 
See  Highway.    20. 
Of  street  subject  to  right  to  hold  fair- 
Evidence                  [1913]  2  I.  R.  391 ; 
45 1.  L.  T.  R.  217 
See  Justices — Jurisdiction  (Petty  Sessions). 
96. 

Substituted  way  [1903]  2  I.  R.  45 

See  Way,  Right  of.    7. 

DEDUCTION. 

Estate  duty  [1904]  2  I.  R.  621 

See  Revenue — Estate  Duty.    5. 

From  tithe  rentcharge 

See  Tithe  Rentcharge — Deduction  from. 

DEDUCTIONS  —   Parliamentary     grants     to 
county  council  [1909]  2 1.  R.  199 

See  County  Council. 


DEED. 

Cancellation  - 
constkuction  - 
Evidence  of  Contents 
Voluntary  Conveyance 


Col. 
424 
424 
427 
427 


DEDICATION. 

Easement 

See  Easement. 


[1900]  1 1.  R.  302 


DEED— CANCELLATION. 

1. Mistake — Option   of    rectification.} 

Where  the  Court  is  prepared  to  rescind  a 
deed  on  the  ground  of  mistake,  the  defendant 
is  not  entitled  at  his  option  to  an  order  for 
rectification  in  accordance  with  an  alleged 
agreement  which  that  deed  embodies.  Cv/mmins 
V.  Soylan  H.  L.,  35  I.  L.  T.  R.  197 

DEED— CONSTRUCTION. 

1.  — —  Annuity — Joint  tenancy  with  rigU  of 
survivorship.]  An  agreement  by  A.  to  pay  to 
B.  and  C.  a  sum  of  £10  a  year  makes  B.  <fc  C. 
joint  tenants  of  the  annuity,  and  upon  the  death 
of  B.  the  whole  goes  to  C.  by  right  of  survivor- 
ship.    Savage  v.  Savage 

App.,  41  I.  L.  T.  R.  106 

2. Contract  as  to — Inconsistent  clauses 

in  lease.]  Where,  in  a  lease  partly  printed  and 
partly  written,  there  were  two  inconsistent 
clauses  respecting  the  allowance  of  rates: — 
Held,  that  the  earlier  clause,  which  was  printed, 
prevailed  over  the  later  one,  which  was  in 
writing.     O'Sullivan  v.  Weekes 

App.,  4  N.  I.  J.  R.  153 

3. Disentailing  deed.]  Surplus  pro- 
ceeds of  a  sale  of  settled  land  in  the  Landed 
Estates  Court  in  1876  was  paid  out  upon  pro- 
duction of  a  disentailing  deed  executed  in  1907 
conveying  "  all  land  and  all  other,  if  any, 
freehold  hereditaments  in  the  County  of  Cavan." 
Be  Gosford's  Estate  L.  J.,  44  I.  L.  T.  R.  234 

4. "  Estate,  title,  and  interest  "  clause — 

Charge  on  lands — Grantor  entitled  to  charge — No 
Specific  conveyance.]  Although  it  is  true  as  a, 
general  principle  that  prima  facie,  when  a  person 
conveys  or  settles  an  estate,  he  means  to  include 
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DEED— CONSTRUCTION— coB(  inued. 
in  the  conveyance  every  interest  which  he  can 
part  with,  and  which  he  does  not  except,  that 
presumption  can  be  rebutted  by  evidence  ;  and 
when  a  person  conveyed  lands  which  he  held 
under  the  will  of  his  father,  and  did  not  except 
or  refer  in  the  deed  of  conveyance  to  a  charge 
on  the  same  lands,  to  which  charge  the  person 
conveying  was  entitled  under  another  docu- 
ment—a marriage  settlement  of  date  long  prior 
to  the  will — it  is  arguable  whether,  on  the  facts 
and  the  recitals  in  the  deed,  the  charge  was 
conveyed  as  well  as  the  lands.  A.,  by  indenture 
dated  1829,  settled  certain  lands  by  way  of 
marriage  settlement,  and  charged  the  lands  to 
the  extent  of  £5,000  in  favour  of  the  female 
children  of  the  marriage,  but  the  charge  was  not 
raisable  until  the  death  oiA.  B.  was  the  only 
female  child  of  the  marriage  who  survived. 
A.  died  in  1892,  and  there  was  evidence  that 
before  his  death  he  had  paid  large  sums  to  B. 
as  a  portion.  In  1893  the  executors  of  A.,  as 
well  as  B.  and  C.  {B.'s  son),  conveyed  the  lands 
to  X.,  but  without  referring  in  any  way  to  the 
charge  : — Held,  that  on  the  facts  it  must  be 
presumed  that  in  1893  the  charge  was  satisfied 
and  released,  and  that  X.  took  the  lands  freed 
and  discharged  from  the  charge.  Hume's 
Estate  L.  C,  5  N.  I.  J.  R.  196 

5.   Fee-simple — Conveyance — Words   of 

limitation — Habendum  to  grantee — Supplying 
omission  of  words  of  limitation  by  interpretation 
clause — Conveyancing  and  Law  of  Property  Act, 
1881  (44  &  45  Vict.,  c.  41),  s.  51.]  Under 
section  51  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  in  a  deed,  in  order  to  pass 
the  legal  estate  in  fee-simple,  it  is  necessary,  in 
the  absence  of  the  word  "  heirs  "  to  use  the 
■actual  words  of  limitation  mentioned  in  the 
section,  namely,  "  in  fee-simple."  Therefore, 
where,  after  the  passing  of  the  Act,  freehold  land 
was  expressed  to  be  granted  "  unto  the  grantee 
.  .  ,  unto  and  to  the  use  of  the  grantee  for 
ever,"  and  where  the  deed  contained  an  inter- 
pretation clause  in  the  description  of  the  parties 
to  the  deed,  by  which  the  word  "  grantee  " 
was,  unless  a  contrary  intention  appeared,  to  be 
read  as  "  grantee  and  his  heirs  and  assigns  "  : — 
Held,  that  (apart  from  any  question  of  specific 
performance  or  rectification)  the  words  of 
■limitation  could  not,  consistently  with  the 
context,  be  read  into  the  habendum,  and  that 
the  legal  estate  in  the  fee-simple  did  not  pass. 
In  re  Ford  and  Ferguson's  Contract 

M.  R.,  [1906]  1  I.  R.  607 

6. Fee-simple —  Real  estate — No  words  of 

limitation — Intention.']  By  an  indenture  of 
■settlement,  dated  the  3rd  July,  1897,  certain 
lands  were  conveyed  to  trustees,  to  hold  in.  trust 
for  persons  named  as  tenants  in  common. 
There  were  no  words  of  limitation  of  the  respec- 
tive estates  of  the  persons  named  : — Held,  that 
the  Court  was  at  liberty  to  look  at  the  intention 
of  the  settlor,  as  evidenced  by  the  whole  deed, 
and  that,  there  being  a  sufficient  indicatfon  of 
intention,  the  persons  named  were  entitled  to 
equitable   estates    in  fee-simple.        Meyler   v. 


DEED— CONSTRUCTION— cowJimaed. 

Meyler  (11  L.  R.  I.  522)  not  followed,    having 
regard  to  subsequent  authorities.    In  re  Houston, 
Deceased;   Rodger  v  Houston 
Wylie,  J.  (for  Barton,  J.),  [1909]  1  I.  R.  319 

7.  Parcels — Map.]       In   an  action  for 

trespass  on  a  plot  of  ground,  the  Queen's  Bench 
Division  set  aside  a  verdict  for  the  defendant. 
The  plot  was  oonveved  to  the  defendant  by  a 
deed,  in  which  the  parcels  were  described  as 
"  All  that  and  those  the  plot  of  ground,  with 
buildings  thereon,  known  as  167  Great  Bruns- 
wick Street,  Dublin,  all  as  more  particularly 
delineated  in  the  map  annexed."  The  plaintiff 
claimed  the  same  piece  of  land  under  a  subse- 
quent conveyance  to  him  of  the  adjoining- 
premises,  in  which  the  parcels  were  described  as 
"  the  hereditaments,  &c.,  known  as  167a  Grreat 
Bruns'wick  Street,  &o.,  and  as  more  particularly 
delineated  in  the  map  endorsed  on  these 
presents  "  : — Held  (reversing  the  judgment  of 
the  Queen's  Bench  Division  and  affirming  the 
original  decision  of  the  Lord  Chief  Baron  and  a 
common  jury),  that  in  this  case  there  was  no 
prerogative  significance  in  the  word  "  as  "  in 
defendant's  deed.  The  number  on  a  house  in  a 
town  is  as  much  a  description  of  a  house  as  the 
name  of  a  townland  is  of  a  townland.  Gorrigan 
V.  Denehey  App.,  32  I.  L.  T.  R.  82 

8. Sub-lease  or  gift.]    A.  held  certain 

premises  under  a  lease  dated  January  5,  1899, 
for  a  term  of  31  years,  at  a  rent  of  £25,  a  fine  of 
£285  ha-ving  been  exacted.  A.,  by  sub-lease 
dated  August  14,  1900,  demised  the  premises  to 
the  defendant,  Matthew  Murtagh,  for  a  term  of 
20  years,  at  a  rent  of  £40.  This  sub-lease  con- 
tained a  clause  which  provided  "  that  he,  the 
said  Matthew  Murtagh,  performing  and  observ- 
ing all  the  covenants  and  conditions  on  his 
behalf  herein  contained,  or  in  the  case  of  the 
death  of  the  said  John  King  before  the  expiration 
of  the  term  hereby  granted,  shall  be  entitled 
to  the  full  and  complete  possession  of  the 
premises  hereby  demised  for  the  whole  of  the 
then  residue  of  the  term  granted  by  the  herein- 
before recited  indenture  of  lease  of  January  5, 
1899."  John  King  died  on  March  10,  1904,  and 
an  action  was  brought  by  his  administrator  to 
recover  the  rent  under  the  sub -lease  : — Held, 
that  on  the  death  of  John  King  the  sub-lease  of 
August  14,  1900,  vested  in  the  defendant  the 
lessee's  interest  under  the  lease  of  January  5, 
1899,  and  that  the  defendant  was  no  longer 
liable  to  the  rent  of  £40  contained  in  the  sub- 
lease.   King  v.  Murtagh 

K.  B.,  39 1.  L.  T.  R.  268 

9. Reservation    of    turbary — Profit    d 

prendre.]  By  deed  under  the  Land  Purchase 
Act,  A.  W.  G.  conveyed  to  H.  M.,  in  fee-simple, 
certain  lands, "  excepting  and  reserving  thereout 
to  the  vendor  {A.  W.  C),  his  heirs  and  assigns, 
all  turf  and  turbary  in  and  upon  the  said  holfing 
.  .  .  .  save  such  portion  thereof  as  may  be 
mutually  agreed  on  by  the  vendor  and  purchaser 
for  the  use  of  the  lands  hereby  granted,  or  in 
case  they  cannot  agree,  as  may  be  laid  off  by 
such  person  as  the  Commission  shall    appoint 
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to  lay  off  and  define  the  same."  The  deed  was 
not  executed  by  the  grantee  :  — Held,  a  valid 
exception  in  favour  of  the  vendor  of  so  much 
of  the  soil  as  consisted  of  turf,  and  not  a  mere 
profit  a  prendre.  A  portion  of  turf  bog  was  laid 
off  in  pursuance  of  the  provision  in  the  sub- 
exception.  Held,  that  the  grantee  took  such 
allotted  portion  absolutely,  with  the  right  to  cut 
turf  on  such  allotted  portion  for  sale  or  any  other 
purpose.     Clements  v.  Casey 

M.  R.,  App.,  40  I.  L.  T.  R.  20,  and  footnote 

DEED— EVIDENCE  OF  CONTENTS. 

Lost  deed — Evidence  of  contents — Memorial  of 
registration  —  Marriage  settlement  —  Vesting  of 
portions — Presumption.']  Where  a  marriage 
settlement  was  lost,  and  the  only  evidence  of  its 
contents  was  the  memorial  of  registration,  which 
memorial  stated  that  the  premises  were  limited 
to  trustees  for  a  term  of  100  years  for  the  purpose 
of  raising  portions  for  younger  children,  to  be 
paid  and  payable  as  in  the  indenture  men- 
tioned : — Held,  that  there  was  a  presumption 
that  the  settlement  contained  a  provision  that 
in  the  case  of  sons  the  portions  vested  at  twenty- 
one.     In  re  Ward's  Estate 

Wylle,  J.,  43  I.  L.  T.  R.  113 

DEED— VOLUNTARY  CONVEYANCE. 

Intention  to  defeat  future  purchasers — Onus  of 
proof — 10  Chas.  1,  sess.  2,  c.  3  {Ir.) — Voluntary 
(Conveyances  Act,  1893  (56cfc  57  Vict.,  c.  21)— 
Valiiable  consideration.]  By  indenture,  made 
the  11th  October,  1888,  J.  M.  purported  to 
convey  to  the  defendants  J.  K.  and  C.  M.  part  of 
the  lands  of  F.  upon  trust  to  pay  the  income  to 
the  said  J.  M.  for  life,  and  after  his  death  for 
C  M.  absolutely.  J.  M.  also  granted  to  R.  M. 
his  wife,  if  she  should  survive  him,  a  reutcharge 
of  £40  per  annum,  and  charged  the  lauds  with 
sums,  amounting  in  all  to  £750,  for  each  of  his 
three  daughters  and  his  four  sons,  to  be  payable 
on  the  death  of  J.  M.  C.  M.  thereby  covenanted 
with  J.  M.  in  the  event  of  any  of  J.  M.'s 
daughters  getting  married,  to  pay  the  sum  there- 
in mentioned,  to  be  charged  for  her  or  their 
respective  benefits,  to  be  given  credit  for  against 
her  or  their  respective  charges.  By  a  marriage 
settlement,  made  the  14th  September,  1901, 
which  recited  the  indenture  of  the  11th  October, 
1888,  and  stated,  contrary  to  the  fact,  that  all 
the  charges  on  the  lands  of  F.  had  been  paid  ofE, 
the  said  lands  were  conveyed  by  J.  M.  to  C.  M., 
and  J.  W.,  his  intended  wife.  This  deed  recited 
the  intention  to  make  provision  for  the  payment 
to  J.  M.  of  J.  W.'s  fortune  of  £300.  The 
defendants  alleged  that  in  October,  1888,  J.  M. 
was  in  embarrassed  circumstances,  and  that 
the  indenture  of  1888  had  been  executed  with 
the  object  of  hindering  and  defeating  a  particular 
creditor,  C,  that  the  deed  was  never  acted  upon, 
and  was  never  intended  to  be  acted  upon.  J.  M. 
died  on  the  25th  March,  1909.  This  action  was 
brought  to  raise  the  charges  for  J.  M.'s  sons  and 
daughters  :■ — Held,  by  the  Court  of  Appeal 
(aflBnning  the  judgment  of  the  Master  of   the 
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Rolls),  that  there  was  no  evidence  from  which  the 
Court  could  infer  any  intention  to  defeat  C.  or 
any  other  creditor  of  J.  M. ;  that  the  onus  of 
showing  that  the  deed  of  1888  was  executed 
mala  fide  lay  on  the  defendants,  and  that  the 
plaintiffs  were  not  bound  affirmatively  to  prove 
that  the  deed  of  1888  had  been  executed  bona 
fide.  Held  also,  assuming  that  the  deed  of 
1888  was  voluntary,  that  it  was  not  open  to  the 
defendants  to  rely  on  the  protection  given  to  a 
creditor  under  the  statute  10  Chas.  1  sess  2,  c.  3 
(Ir.)  (corresponding  to  27  Eliz.  c.  4),  and  that 
there  was  no  evidence  of  intent  to  hinder  or 
defeat  any  future  purchasers.  The  10  Chas.  ] , 
sess.  2,  c.  3  (Ir. ),  remains  in  operation  to  prevent 
fraud  of  the  character  described  in  the  statute ; 
but  a  presumption  of  fraudulent  intent  has  been 
got  rid  of  by  the  Voluntary  Conveyances  Act, 
1893  (56  &  57  Vict.,  u.  21),  which  has  cast  the 
onus  of  showing  that  a  deed  has  been  executed 
mala  fide  on  the  person  alleging  it.  Held,  per 
Ronan,  L.J.,  that  the  deed  of  the  11th  October, 
1888,  was  not  volimtary,  but  executed  for 
valuable  consideration,  namely,  the  covenant 
by  C.  M.  to  pay  the  sums  on  marriage  to  J.  M.'s 
daughters.  Moore  v.  Kelly,  Moore,  and  othen 
App.,  [1918]  1  I.  R.  169 
DEED. 

Comparison  with  draft 

[1906]  1  I.  R.  478 
See  Solicitor— Bill  of  Costs.    148. 
Construction — Absence  of  words    of  in- 
heritance— Intention-^Equitable  estate 
in  fee  [1915]  1 1.  R.  304 
See  Settlement — Construction.   26. 

Construction — Lands     Clauses     Acts — 

Money  lodged  in  Court — Words  suffi- 
cient to  pass  [1913]  1  I.  R.  519  ; 
47  I.  L.  T.  R.  101 
See  Lands  Clauses  Acts — Compensation. 
4. 

Construction —  Ratification  —  Supplying 

words  [1910]  1  I.  R.  1 

See  Disentailing  Deed. 

Copies — Extracts — Taxation  of  costs 

[1894]  1  I.  R.  378 
See  Solicitor — Bill  of  Costs.    68. 

■  Deposit — Equitable  mortgage 

[1910]  1 1.  R.  271  ;  44  I.  L.  T.  R.  19 
See  Land  Purchase  Acts — Restriction  on 
Charging.    1. 

Executed  in  blank — Fraudulent  misuse  of 

[1907]  1  I.  R.  339 

See  Fraud.     4. 

-■ — •  Indorsement — Power   of   distress  limited 

by  indorsement   to   duration  of  one 

life — Registration       34  I.  L.T.  R.  109 

See  Evidence.     9. 

Notice  to  lodge  deeds      [1895]  1 1.  R.  201 

-See  Mortgage— Equitable  Mortgage.   8. 

Regstration  of — AfSdavit  of  execution  by 

grantee  only  [1894]  1 1.  R.  488 

See  Registry  Acts. 

Separation  ri908]2I.R.339  f 

42  I.  L   T.  R.  83 
<See  Husband  and  Wife— Separation.    3. 
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Words  of  limitation — Estate  in  fee — Con- 
veyancing Act,  1881 

[1906]  1  I.  R.  607 
See  Deed — Construction.    5. 

DEED  OF  CHARGE— Non-conveyance  of  estate 
by     mortgagor  —  Outstanding     legal 
estate — ^Ejectment  on   title   by  mort- 
gagee 1  N.  I.  J.  R.  13 
See  Mortgage  (General).     16. 

DEED  OF  GIFT  47  I.  L.  T.  R.  96 

See  Probate  (and  Administration) — Grant 
ol  Probate.    1a. 

DEEDS  OF  ARRANGEMENT  ACT,  1887. 

Extension  of  time   for   filing   affidavits 

and  registering  assignments 

28  I.  L.  T.  R.  73 
See  Bankruptcy — Arrangement.     25. 

Impossibility    of    making    affidavit    re- 

quiredbyseotione  (1)    44I.L.T.R.167 
See  Bankruptcy — Arrangement.     8. 

DEER— Trespass 

See  Ferse  Naturae. 


DEFAMATION. 

Libel 

Privilege 

Slander 


[1900]  2  I.  R.  632 

Col. 
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DEFAMATION— LIBEL. 

1. Attacks  upon  an  association — Action 

by  individual  member — Not  sustainable — News- 
vendors'  liability — Negligence.]  Comments  of  an 
alleged  defamatory  character  upon  an  associa- 
tion called  the  Ancient  Order  of  Hibernians 
having  appeared  in  a  weekly  journal  printed  in 
England,  and  circulated  in  this  country,  an 
individual  member  of  the  Order,  who  was  not 
named  or  in  any  way  referred  to  in  the  impeached 
articles,  instituted  an  action  for  libel  against  the 
English  printers  and  the  Irish  distributors  of 
the  journal :  Held,  that  an  individual  member 
of  a  class  or  associat-on  cannot  maintain  an 
action  for  libel  for  general  reflections  of  a 
defamatory  character  on  the  class  or  associa- 
tion ;  and,  further,  that  even  in  the  case  of  an 
admitted  libel  newavendors,  as  publishers, 
cannot  be  made  liable  in  the  absence  of  evidence 
that  they  have  been  guilty  of  negligence. 
O'Brien  v.  Eason  dk  Son  and  others 

App.,  47  I.  L.  T.  R.  266 

2. ■  Libel — Contempt  ol  Court — Motion  to 

attach.']  Where  in  a  motion  to  attach  for  con- 
tempt of  Court,  the  contempt  consisting  of  libels 
in  respect  of  matters  in  dispute  in  a  pending 
action,  the  applicant  had  for  some  time  neglected 
to  make  the  application,  subsequent  attacks 
on  the  part  of  the  respondent  will  justify  the 
applicant  in  moving  with  regard  to  the  original 
offence,  and  it  does  not  lie  with  the  respondent 
to  plead  delay  as  against  the  applicant.  The 
Court  has  jurisdiction  to  give  an  order  with 
regard  to  such  original  offence.  Hastings  and 
others  v.  Henry  and  another 

M.  R.,  46 1.  L.  T.  R.  308 


DEFAMATION— LIBEL— coftimMei. 

3. Criminal  information — Criminal  law 

— Libel  on  magistrate — Leave  to  file.]  Upon 
application  by  a  resident  magistrate  for  leave 
to  file  a  criminal  information  in  respect  of  a  libel 
printed  and  published  by  the  defendant,  a 
Member  of  Parliament : — Held,  that  upon  the 
facts  a  jury  might  draw  the  inference  that  the 
words  complained  of  imputed  corruption  to  the 
prosecutor,  and  that  the  application  should  be 
granted.      R.  {Smith)  v.  M'Hugh 

Q.  B.,  33  I.  L.  T.  R.  178 

4. Criminal  proceedings — Leave  to  in- 
stitute— Justification  of  libel — Law  of  Libel 
Amendment  Act,  1888  (51  &  52  Vict.,  o.  64),  s.  8.] 
On  an  application  under  the  Law  of  Libel 
Amendment  Act,  1888,  s.  8,  for  leave  to  institute 
criminal  proceedings  against  the  publisher  of  a 
newspaper  for  libel,  the  Court  will  not  take 
into  consideration  the  question  of  justification, 
or  the  truth  or  falsehood  of  the  alleged  libel. 
In  re  Hastings  Q.  B.,  33  I.  L.  T.  R.  130 

5. Criminal   proceedings — Leave  to   in- 

stitute — Practice — Mode  of  application— La^v  of 
Libel  Amendment  Act,  1888  (51  <fe  52  Vict, 
c.  64),  s.  8.]  Application  under  the  Law  of 
Libel  Amendment  Act,  1888,  a.  8,  for  leave  to 
institute  criminal  proceedings  against  the  editor 
of  a  newspaper  for  libel : — Granted,  upon  it 
being  shown  that  civil  proceedings  would  be 
unavailing  by  reason  of  the  bankruptcy  of  the 
defendant.  Such  application  is  by  summons  to 
a  Judge  in  Chamber.  In  re  O'Mahony  ;  The 
Law  of  Libel  Amendment  Act,  1888 

Q.  B.,  32  L  L.  T.  R.  71 

6. Newspaper    publication— -ifaMer     of 

public  interest — Newspaper  Libel  Act — Verdict 
of  "  No  libel  "  found  by  jury — New  trial — Power 
of  Court  to  grant.]  The  jurisdiction  and  duty  of 
the  Court  in  dealing  with  the  finding  of  a  jury 
upon  the  question  of  "  libel  or  no  libel "  con- 
sidered :  they  are  the  same  in  kind  and  in  prin- 
ciple as  upon  any  ordinary  issue  of  fact  upon 
which  the  jury  is  the  final  tribunal ;  the  differ- 
ence, if  any,  is  only  of  degree.  The  plaintiff, 
an  auctioneer  and  farmer  at  E.,  in  the  County  of 
Clare,  took  a  farm,  near  E.,  which  had  been 
surrendered  by  tenants  named  P.,  who  were 
not  willing  to  give  the  rent  which  the  plaintiff 
agreed  to  pay.  T.  P.,  a,  brother  of  the  former 
tenants,  brought  the  matter  before  the  United 
Irish  League,  and  the  matter  was  discussed  at 
several  meetings.  Between  3rd  October,  1901. 
and  25th  January,  1902,  several  publications 
appeared  in  the  defendants'  paper  about  the 
matter.  The  first  was  a  letter  written  by  T.  F. 
on  the  3rd  October,  1901,  which  he  concluded 
by  saying ' '  that  he  would  continue  to  denounce 
the  grabber  until  justice  was  done  to  his 
victims."  The  last  was  a  report,  stating  that 
shots  had  been  fired  at  houses  of  parties  who 
had  purchased  goods  from  an  E.  merchant 
who  had  "  become  very  notorious."  The  inter- 
vening publications  complained  of  consisted 
of  reports  of  resolutions  passed  at  meetings  of 
the  League,  at  which  plaintiff  was  described  as 
a  grabber,   and  his  conduct   was   denounced. 
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After  the  first  three  meetings  the  plaintiff 
appeared  before  two  meetings  of  the  League, 
to  explain  the  circumstances  under  which  he 
took  the  farm,  at  the  first  of  which  nothing  was 
done,  and  at  the  second  there  was  an  investiga- 
tion by  the  committee,  at  which  he  was  not 
present.  He  stated  that  he  would  appeal  to 
the  executive  tribunal  of  the  United  Irish 
League,  and  he  wrote  a  letter  stating  his  grounds 
of  defence  to  the  charge  of  land  grabbing,  which 
the  defendants  published  in  their  paper.  The 
plaintiff's  business  was  ruined  in  consequence 
of  these  publications!  The  plaintiff  did  not 
pursue  his  appeal  to  the  executive  of  the  United 
Irish  League,  but  brought  the  present  action, 
the  libels  complained  of  being  the  letters  written 
to,  and  the  reports  of  meetings  published  in, 
the  defendants'  paper.  The  defendants  pleaded 
no  libel,  fair  comment,  and  a  special  defence 
under  the  Newspaper  Libel  Act  that  the  resolu- 
tions of  the  League  branches  were  published 
in  the  ordinary  course  of  business,  and  were 
fair  reports  of  proceedings  of  public  meetings 
concerning  matters  of  public  interest.  At  the 
trial  the  Judge  left  the  question  of  libel  or  no 
libel  to  the  jury,  and  they  found  that  the 
publications  were  not  libels.  Counsel  for  the 
plaintiff  asked  for  a  direction  on  the  special 
defences,  but  the  Judge,  to  avoid  the  necessity 
of  a  second  trial,  left  the  issues  of  fact  on  the 
special  defences  to  the  jury,  who  found  that  the 
matters  commented  on  and  published  were 
matters  of  public  interest,  and  they  likewise 
found  the  other  issues  in  favour  of  the  defen- 
dants : — Held  (affirming  the  decision  of  the 
King's  Bench  Division),  that  the  verdict  should 
be  set  aside  ;  that  the  publications  did  not 
relate  to  matters  of  public  interest,  but  to  the 
private  transactions  of  two  individuals  ;  that 
a  verdict  on  the  special  defences  ought  to  have 
been  directed  by  the  plaintiff  ;  that  the  plaintiff 
was  not  estopped  by  his  conduct  from  showing 
that  the  transaction  was  not  a  matter  of  public 
interest,  and  that  there  ought  to  be  a  new  trial, 
as  the  issue  of  libel  or  no  libel  should  have  been 
decided  independently  of  the  other  issues,  and 
the  jury  might  not  have  clearly  apprehended 
the  real  issues  to  be  tried.  M'Inemey  v. 
Clareman  Printing  and  Publishing  Co. 

K.  B.,  App.,  [1903]  2  I.  R.  347,  387 

7. Injunction — Candidate  for  election  in 

county  borough — Rival  candidate — Disqualifica- 
tion— Composition  with  creditors — Notice  served 
on  electors.']  The  defendant,  a  candidate  for 
election  in  a  county  borough,  published  a  cir- 
cular, which  he  gave  to  the  electors,  stating 
that  the  plaintiff,  a  rival  candidate,  was  dis- 
qualified on  the  ground  that  he  had  made  an 
arrangement  with  his  creditors  within  five  years. 
The  plaintiff  issued  a  writ  for  libel  and  an 
injunction,  and  upon  the  same  day  obtained  an 
interlocutory  injunction.  It  appeared  that  the 
plaintiff  had,  in  1899,  executed  a  deed  of  arrange- 
ment with  his  creditors,  which  had  not  been 
registered,  but  that  he  had  subsequently  settled 
with  his  creditors,  who  had  given  to  him  receipts 
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in  full.  The  defendant  moved  to  dissolve  the 
injunction  and  to  remit  the  action  to  the 
Recorder's  Court.  The  Queen's  Bench  Division 
(Johnson  and  Boyd,  JJ.)  refused  both  motions. 
On  appeal : — Held,  that  the  injunction  should 
be  dissolved,  but  that  the  motion  to  remit 
should  be  refused.     Fitzgerald  v.  Clancy 

App.,  [1902]  2 1.  R.  207  ;  35 1.  L.  T.  R.  107  ; 
IN.  L  JjR.  97 

8. Pleading — Innuendo — Finding  of  jury 

against  innuendo  but  that  words  were  a  K6eZ.] 
A  plaintiff  in  an  action  of  libel  set  out  the 
words  complained  of  in  his  statement  of  claim 
and  imputed  an  actionable  meaning  to  them 
by  an  innuendo,  but  did  not  aver  that  they 
were  libellous  per  se.  The  defendant  pleaded 
that  the  words  were  no  libel,  traversed  the 
innuendo,  and  pleaded  privilege  and  fair  com- 
ment. The  jury  found  against  the  innuendo, 
but  found  that  the  words  were  a  libel,  that  they 
were  not  fair  comment,  and  that  the  defendants 
had  acted  maliciously,  awarding  £50  damages. 
The  Judge  at  the  trial  thereupon  entered  the 
verdict  and  judgment  for  the  plaintiff : — HcH 
by  the  Court  of  Appeal  (reversing  the  decision 
of  the  Queen's  Bench  Division),  that  the  course 
taken  by  the  learned  Judge  at  the  trial  was 
right,  and  that  the  plaintiff  was  entitled  to  the 
verdict  and  judgment.  Fisher  v.  Nation  News- 
paper Company,  Limited,  and  Rooney 

Q.  B.,  App.,  [1901]  2  I.  R.  465, 479 

9. Privilege.]  The  plaintiff,  an  attorney, 

solicitor  and  proctor,  declared  on  a  libel  con- 
tained in  a  letter  addressed  to  the  Incorporated  , 
Society  of  Attorneys  and  Solicitors,  of  which 
plaintiff  was  a  member,  which  letter  charged  the 
palintiff  with  having  accepted  a  retainer  from  the 
defendant  in  a  suit  then  pending,  and  having 
afterwards  taken  lip  the  opposite  side  of  the 
same  case.     The  defendant  pleaded  that  he  had 
engaged  the  plaintiff  as  solicitor  in  a  certain 
matter,  and  the  plaintiff  afterwards,  without 
notice  to  the  defendant,  took  up  the  other  side ; 
that  the  defendant  then  named  one  R.  to  accept 
service  of  the  writ  for  him,  yet  the  plaintiff  had 
the  defendant  served  by  a  common  bailiff,  and 
that  the  defendant  felt  aggrieved  by  that  con- 
duct, and  bona  fide  believed  that  the  same  was 
unprofessional  and  improper,  and  calculated  to 
affect  injuriously  the  character  of  the  profession 
to  which  plaintiff  belonged ;  and  that  it  was  the 
duty  of  the  defendant,  as  a  member  of  society, 
and  as  such  interested  in  the  good  conduct  of 
the  members  of  said  profession,  to  bring  the  said 
conduct  of  the  plaintiff  under  the  notice  of  those 
who  were  also  interested  in  the  good  conduct 
of  said  members,  and  had  the  power  and  duty 
of  inquiring  into  the  conduct  of  the  said  mem- 
bers, and  of  preventing  the  repetition  of  im- 
proper  or   unprofessional   conduct ;   and  that 
defendant   bona  fide   believing  that   the   said 
society  had  full  power,  and  that  it  was  the  duty 
of  the  said  society  to  make  such  inquiry  as  afore- 
said into  the  conduct  of  the  members  of  the  said 
profession,  and  to  prevent  the  repetition,  &o., 
wrote  the  said  letters,  with  the  bona  fide  object 
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of  procuring  such  inquiry,  and  of  preventing  the 
repetition  of  such  conduct : — Held  {dissentiente 
Fitzgerald,  J.),  that  the  demurrer  should  be 
overruled.  Held,  by  Fitzgerald,  J.  {dissentienti- 
bus  O'Brien  and  Hayes,  JJ.),  that  this  plea  did 
not  show  any  personal  interest  in  the  defendant, 
nor  any  duty  incumbent  on  him.  Held  also, 
by  Fitzgerald.  J.,  that  an  attorney  is  not  justified 
in  accepting  an  undertaking  to  accept  service 
of  a  writ.  Held,  by  Hayes,  J.  {duhitante  Lefroy, 
C.J.),  that  the  Courts  have  recognised  the 
authority  of  the  Law  Society  as  to  the  super- 
vision of  the  profession  of  attorneys.  Held  also, 
by  Hayes,  J.  {diseeniienie  Fitzgerald,  J.),  that 
an  attorney  being,  in  the  practice  of  his  pro- 
fession, a  public  man,  every  individual  dis- 
charges a  duty  in  doing  his  utmost  to  maintain 
the  profession  in  its  purity  and  integrity.  Held, 
by  OBrien,  J.  {dissentiente  Fitzgerald,  J.),  that, 
apart  from  social  duty,  the  defendant  had 
sufficient  interest  in  the  matter  of  the  complaint 
to  sustain  his  plea.  Held  also,  by  O'Brien,  J., 
that  where  the  plea  shows  grounds  of  privilege, 
though  they  are  not  the  grounds  of  privilege 
the  defendant  has  relied  on  in  the  plea,  the  plea 
is  good.     Hamerton  v.  Green 

Q.  B.,  [1863]  16  I.  C.  L.  R.  77 
10.  Privilege.]  The  rule  that  the  publi- 
cation of  a  fair  and  correct  report  of  proceedings 
taking  place  in  a  Court  of  Justice  is  privileged, 
extends  to  the  record  of  a  judgment  entered  up 
on  a  warrant  of  attorney.  But  the  publication 
must  be  correct,  and  without  inference  or  com- 
ment. A  publication  called  "  The  Black  List," 
professing  to  contain  extracts  from  the  Register 
of  Judgments,  set  out  the  particulars  of  the  judg- 
ments in  separate  columns.  The  columns  con- 
taining the  names  of  the  persons  against  whom, 
and  by  whom,  the  judgments  had  been  entered 
up  were  headed  respectively  "  debtors'  names  " 
and  "  creditor."  A  plaint  contained  a  count  for 
libel,  stating  that  A.  had  recovered  a  judgment 
against  the  plaintiff,  and  that  on  the  19th  of 
May,  1860,  the  plaintiff  had  paid  ofi  the  judg- 
ment; the  count  then  set  out  the  bbel,  which 
consisted  of  an  extract  of  that  judgment,  pub- 
lished in  "  The  Black  List "  of  the  24th  of  May, 
1860,  and  added  the  following  innuendo  : — 
"Meaning  thereby  that  the  said  judgment  had 
been  recovered  against  the  plaintiff,  and  was 
then  an  existing  liability  against  his  estate  and 
effects ;  and  that  the  said  A.  was  then  a  creditor 
of  the  plaintiff."  Defence— That,  before  the 
publication  complained  of,  the  said  A.  duly 
obtained  a  judgment  against  the  plaintiff  (stating 
the  particulars  of  the  judgment),  and  said  judg- 
ment was  duly  enrolled  and  of  record  in  said 
Court,  and  duly  registered,  and  was  not  annulled 
or  vacated  or  satisfied  on  record  at  the  time  of 
the  publication ;  and  that  the  said  publication 
was  a  matter  so  appearing  of  record,  and  regis- 
tered as  aforesaid.  This  defence  held  bad  on 
demurrer.    M'Nally  v.  Oldham 

Q.  B.,  [1863]  16  I.  C.  L.  R.  298 

11. Privilege — Words  uttered  in  course 

fll  judicial  proceedings.]     County  Court  Judge — 
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Becorder — Reasonable  cause  of  action — Immumty 
from  action.]  An  action  does  not  lie  against  a 
judge  of  a  Court  of  Record  for  anything  done  by 
him  as  a  judge  in  a  judicial  proceeding.  A  county 
court  judge  or  a  recorder  is  within  the  privilege. 
The  privilege  is  not  for  the  individual,  but  for 
the  sake  of  the  public,  and  the  advancement  of 
justice.  And  if  impleaded  he  should  rely  on  his 
privilege.  An  added  allegation  of  malice  does 
not  make  the  action  maintainable.  The 
privilege  extends  to  words  spoken  aa  well  as  to 
things  done.  A  Court  of  Equity  has  no  juris- 
diction to  review  what  is  done  by  a  judge  as  a 
judge.  On  a  motion  to  stay  such  an  action  on 
the  ground  that  (a)  the  action  is  frivolous  and 
vexatious,  and  (b)  that  it  discloses  no  ground  of 
complaint,  the  Court  may  decline  to  decide  that 
it  is  frivolous  and  vexatious,  and  may  make  an 
order  dismissing  the  action  as  if  on  demurrer. 
Tughan  v.  Craig 
Dodd,  J.,  [1918]  1 1.  R.  245;  52  I.  L.  T.  R.  141 

12.  Publication.]  .4.  wrote  a  letter  to  the 

Poor  Law  Commissioners  containing  charges 
against  S.,  a  poor  rate  collector.  B.  resigned  the 
coUectorship.  At  »  meeting  of  poor  law 
guardians  to  elect  collectors  for  the  ensuing 
year,  B.  was  appointed  collector  in  his  former 
district.  The  Commissioners  refused  to  sanction 
his  election,  and  by  letter  informed  the  guardians 
of  the  charges  made  against  him  by  A.  The 
clerk  of  the  union  read  this  letter  at  the  next 
meeting  of  the  guardians,  and  B.  recovered 
damages  from  A.  for  thus  publishing  a  libel  upon 
him.  At  a  subsequent  meeting  of  the  guardians, 
relative  to  the  election  of  a  collector  in  place  of 
B.,  at  the  request  of  a  guardian  who  had  not 
been  present  at  the  preceding  meeting,  the  clerk 
read  again  the  letter  from  the  Commissioners  : — 
Held,  reversing  the  decision  of  the  Court  of 
Exchequer,  that  the  second  reading  of  the  letter 
containing  the  charges  by  A.  against  B.  was  not 
a  publication  of  the  libel  by  A.  Pope  v.  Coaies 
E.,  [1863]  16  I.  C.  L.  R.  156 

IS. Liability  of  newsvendor  in  ordinary 

course  of  business — Publication — Newspaper — 
Negligence.]  Newsvendors  acting  in  the  ordinary 
course  of  their  business  distributed  certain 
newspapers  containing  statements  in  respect 
of  which  they  were  sued  for  libel.  Some 
time  previously  an  action  arising  out  of 
comments  relating  to  the  same  subject-matter 
was  brought  at  the  suit  of  the  same  plaintiff 
against  them,  but  the  proceedings  therein  had 
come  to  an  end.  The  present  action  was  con- 
cerned with  a  further  and  subsequent  publica- 
tion, the  character  of  which  had.  it  was  alleged, 
been  brought  to  the  notice  of  the  defendants  by 
a  circular,  handbills  and  posters  received  by  them 
from  the  proprietors  along  with  the  particular 
publication.  In  these  documents  an  article  of 
"  keen  local  interest "  and  of  a  "  sensational 
character  "  was  promised.  In  this  article  the 
plaintiff  was,  she  complained,  referred  to  as  the 
hireling  of  a  particular  association,  and  her 
action  was  founded  upon  this,  among  other 
statements,  in  the  said  article  : — Held  (reversing 
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the  King's  Bench  Division)  that  in  view  of  the 
circular  received  by  the  defendants  the  plaintiff 
was  entitled  to  the  right  to  have  the  question 
whether  the  defendants,  as  newsvendors,  were 
guilty  of  negligence,  submitted  to  a  jury  together 
with  the  question :  Was  the  publication 
libellous? — McDermott  v.  Eason  <fc  Son 

App.,  48  I.  L.  T.  R.  1 

14.  Practice — Joinder  of  plaintiffs — Sepa- 
rate causes  of  action — Motion  to  stay  further  pro- 
ceedings— Order  XVI.,  Bute  1.]  Where  a  libel 
is  published  in  the  same  words  and  in  the  same 
document  of  different  persons,  they  cannot  be 
joined  as  plaintiffs  in  one  action  of  libel.  Smur- 
thwaite  v.  Hannay  ([1894]  A.  C.  494)  followed  ; 
Booth  V.  Briscoe  (2  Q.  B.  I).  496)  considered  and 
explained.     Peddie  v.  Kyle 

Q.  B.,  App.,  [1900]  2 1.  R.  265,  268  ; 
33  I.  L.  T.  R.  82,  83,  note 

15. Praetiee  —  Particulars  —  Pleading  — 

Justification — Evidence — Order  XIX.,  rr.  4  and  6] 
The  defendants  published  a  libel  on  the  plaintiffs, 
and,  on  an  action  for  damages  being  brought, 
pleaded  fair  comment  and  justifioation.  The 
libel  charged  the  plaintiffs  with  swindling, 
obtaining  goods  from  traders  on  credit  and  not 
paying  for  them  in  the  city  of  L.  It  was 
pleaded  generally,  without  an  innuendo.  The 
plea  of  fair  comment  mentioned  some  matters 
in  the  nature  of  particulars,  all  confined  to  the 
city  of  L.  ;  but  no  particulars  were  given  by  the 
defendants  or  required  by  the  plaintiffs,  in 
respect  of  the  plea  of  justification.  At  the 
trial  the  plaintiffs,  in  cross-examination,  ad- 
mitted that  they  left  L.  secretly  ;  that  they  left 
blinds  and  curtains  up  in  their  house  when 
quitting ;  that  they  owed  rent  and  bills  to 
traders  in  L.,  and  they  also  admitted  having 
left  bills  and  rent  due  by  them  in  the  city  of  C. , 
where  they  had  resided  before  they  came  to  L. 
Evidence  from  witnesses  in  C,  was  then  pro- 
duced to  show  that  they  had  previously  pursued 
a  course  dealing  in  G.  similar  to  what  was 
alleged  by  the  libel  against  them  in  L.  Not- 
withstanding objection,  the  Judge  at  the  trial 
admitted  this  evidence,  the  objection  not  being 
grounded  on  surprise,  but  on  the  inadmissibility 
of  evidence  which  had  not  been  mentioned  in  the 
libel  or  in  the  plea  of  fair  comment.  The  jury 
found  for  the  defendants,  and  on  a  new  trial 
motion  : — Held  (by  the  Court  of  Appeal,  revers- 
ing the  decision  of  the  King's  Bench  Division), 
that  the  evidence  was  admissible,  notwith- 
standing that  no  particulars  had  been  given, 
the  plaiatiffs  having  waived  their  right  to 
obtain  particulars.     Hewson  v.  Gleeve 

K.  B.,  App.,  [1904]  2  I.  R.  536,  547 

16.  Republication — Contempt  of  Court.] 

In  an  action  against  a  newspaper  proprietor  for 
damages  for  libel,  the  defendant,  after  the  insti- 
tution of  the  proceedings,  published  other  articles 
in  his  newspaper  on  the  same  lines  as  the 
articles  in  respect  of  which  the  action  was 
brought.  The  plaintiffs  alleged  that  the  articles 
n  question,  published  subsequently  to  the 
institution  of  the  proceedings,  were  calculated 
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to  prejudice  the  fair  trial  of  the  action  : — Held, 
that  the  articles  were  on  the  same  lines  as  the 
articles  that  were  complained  of  in  the  action, 
and  as  it  was  not  shown  that  they  were  pub- 
lished with  any  view  to  prejudice  the  trial  of  the 
action,  the  motion  to  attach  the  defendant  for 
contempt  of  Court  in  publishing  these  articles 
should  be  refused.  Kensit  v.  Evening  News, 
Ltd.,  and  Phillip  v.  Hess  (18  T.  L.  Rep.  208, 400) 
followed.  Irish  Provident  Assurance  Co.,  Ltd., 
V.  Hastings  K.  B.,  5  N.  I.  J.  R,  10 

17. Seditious     libel — Information    ex- 

officif) — Pleading — Omission  to  use  the  word 
"  seditious  " — Plea  of  justification,  under  6  <fc  7 
Vict.,  c.  96,  s.  6 — Plea  denying  malice,  under  51  & 
52  Vict.,  c.  64,  «.  4.]  An  information  exhibited 
for  seditious  libel  is  not  bad  because  the  words 
"  seditious,"  "  seditiously,"  are  not  expressly 
used,  if  it  clearly  appear  on  the  face  of  the 
information  that  the  publication  was  with 
seditious  intent.  To  an  information  for  seditious 
libel,  it  is  not  open  to  the  defendant  to  plead 
justification  under  Lord  Campbell's  Act  (6  &  7 
Vict.,  c.  96,  s.  6),  nor  fair  comment  and  absence 
of  malice  under  51  &  52  Vict.,  e.  64,  s.  4.  B. 
V.  M'Hugh 

Q.  B.,  [1901]  2  I.  R.  569  ;  34  I.  L.  T.  R.  207; 
I.  N.  I:  J.  R.  EO 

Excessive   damages 

[1899]  2 1.  R.  802, 812 
See  Damages.    5. 

Injunction  28  I.  L.  T.  R.  8 

See  Practice — Service.    37. 

— Joinder   of   defendants — Separate   causes 

of  action — Damages,  severance  of 

[1899]2I.R.48e,494 
See  Damages.    9. 

Libel  48  I.  L.  T.  R.  215 

See  Practice — Remitting.    67. 

Libel — Procedure — Leave    to    commence 

proceedings — "Falsely  and  mali- 
ciously"— "  Knowing  it  to  be  false  "— 
6  &7Viet.,c.  96,ss.  4,  5— Twolibels- 
Severable  1  N.  I.  J.  R.  281 
See  Criminal  Law — General.  16. 
— — •  Manuscript — Discovery 

[1899]  2  I.  R.  199  ;  33 1.  L.  R.  33 
See  Practice — Discovery.    16. 

Pleading  32  I.  L.  T.  B.  131 

-See  Practice- Pleading.    16. 

Pleading  41  I.  L.  T   R.  35 

-See  Practice— Pleading.    15. 

Publication  [1911]  2  I.  R.  459; 

45  I.  L.  T.  R.  89 
-See  Practice — Service.      31. 

■ •  Remitting  action  of  29  I.  L.  T.  R.  97 

-See  Practice— Remitting.    64. 

Remitting  action  of  29  I.  L.  T.  606 

-See  Practice — Remitting.    63. 
■  Seditious  —  Pending  proceedings  —  Con- 
tempt [1902]  2  I.  R.  82 
See  Contempt  of  Court.     7. 
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1. Acts  done  in  the  course  of  justice— 

Irregular  registration  of  u.  Chancery^  order  as  a 
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judgment — AcHon  "  pending."]  A.  sued  B.  for 
damages  in  the  Vioe-Chanoellor's  Court ;  and, 
»t  the  hearing,  upon  a  consent  being  entered 
into  between  the  parties,  the  Court  ordered 
the  consent  to  be  received,  and  that  all  further 
proceedings  in  the  action  should  be  "  stayed  on 
the  terms  therein  mentioned,"  viz.,  that  B. 
should  pay  to  A.  the  sum  of  £327  forthwith, 
and  costs  of  suit  when  taxed  and  ascertained  ; 
that  on  payment  of  said  sums  all  further  pro- 
ceedings be  stayed ;  and  that,  in  default,  A. 
should  be  at  liberty  to  issue  execution.  B.  paid 
the  £327,  but  the  costs  being  still  due  but  un- 
taxed, A.'s  solicitor,  treating  this  order  as  a 
"  judgment,"  applied  for  an  office  copy  of  same, 
caused  it  to  be  entered  in  the  Records  and 
Writs  Office  as  a  judgment,  obtained  the  certi- 
ficate or  memorandum  of  the  officer  of  that 
department,  and  thereupon  caused  the  order 
to  be  registered  as  a  judgment  against  the 
defendant  in  the  Judgments  Registry  Office. 
The  Vice -Chancellor  having  set  aside  the  entry 
in  the  Records  and  Writs  Office  of  the  order 
as  a  judgment,  and  its  registration  as  irregular, 
B.  sued  A.  for  libel.  On  new  trial  motion  : — 
Held,  that  the  publications  complained  of — viz. , 
the  handing  of  the  draft  memorandum  to  the 
officer  of  the  Records  and  Writs  Office  for 
authentication  by  him,  and  the  handing  of  the 
same  document  so  authenticated  to  the  Regis- 
trar of  Judgments  for  registration — were 
privileged,  as  being  steps  taken,  however 
irregularly,  in  the  course  of  judicial  proceedings  ; 
and  held,  further,  that  the  fact  of  "  further  pro- 
ceedings being  stayed "  did  not  affect  the 
defendant's  privilege.  Kennedy  v.  Hilliard  (10 
I.  C.  L.  R.  195)  followed.  MacCabe  v.  Joynt 
Q.  B.,  [1901]  2  I.  R.  115 

2.  Basis    of.]      To    make    an    occasion 

privileged  there  must  be  a  moral  duty  raised 
by  inquiry  to  answer,  or  a  mutuality  of  interest. 
The  inquiry  must  be  made  of  a  person  having 
special  means  of  knowledge  or  one  whose 
position  would  lead  an  inquirer  to  suppose  he 
had.  "  Privileged  occasion  "  and  "  privileged 
communication  "  are  not  interchangeable  terms. 
The  question  whether  a  defendant  making  an 
inquiry  carrying  a  slanderous  innuendo,  bona 
fide  inquired  to  obtain  information,  as  also 
whether  he  believed  the  person  inquired  of  to 
be  in  a  position  to  afford  it,  is  a  question  for  the 
jury,  not  the  judge.  From  the  answer  the 
judge  should  rule  on  the  question  of  privilege. 
If  the  Court  is  not  satisfied  that  a  wrong  ruling 
did  not  affect  the  minds  of  the  jury,  a  new  trial 
will  be  directed.     Bedmond  v.  Kelly 

Ex.,  28  I.  L.  T.  555 

3. Libellous  letter  written  in  answer  to 

another.]  A  letter  written  in  reply  to  another, 
though  prima  facie  libellous,  may  be  privileged,  if 
the  writer  and  receiver  occupy  confidential  posi- 
tions with  the  libelled  party.  Hopkins  v.  Sadlier 
Co.  Ct.,  App.,  Holmes,  J.,  28  I.  L.  T.  R.  137 

4.  Malice — Evidence   of — Principal  arid 

ageiU — Malice  of  agent,  how  far  affecting  princi- 
~^l  —  Publication  —  Inquiry  agents  — •  Credit  of 
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tradesmen — Company  furnishing   reports   as    tO' 
credit  for  reward — Condensation  of  report  received 
from  agent.]    The  defendants,  K  &  Co.,  were  an 
incorporated  company,  carrying  on  the  business 
of  mercantile  inquiry  agents,  and  having  their 
head  offices  in  London.     For  the  purposes  of 
their  business  they  divided  the  United  Kingdom 
into  districts,  having  a  manager  and  a  number 
of  local  correspondents  in  each  district.    Clients, 
of   K.   <fc    Co.   requiring   information   filled   up 
printed  inquiry  forms  (supplied  by  K.  &  Go.  re- 
garding the  solvency  and  commercial  standing 
of   the   person   about   whom   information   was- 
sought,  and  the  inquiry  was  answered  in  strict, 
confidence  by  K.  &  Co.,  after  obtaining  a  report 
from  their  local  correspondent  in  the  locality 
where  such  person  carried  on  business.    K.  &  Co. 
were  paid  at  a  fixed  rate  for  each  inquiry,  and 
paid  a  fixed  proportion  of  each  fee  so  received  by 
them  to  the  correspondent  to  whom  they  applied 
for  information.    This  was  the  sole  remuneration 
which  they  gave  to  their  local  correspondents. 
The  local  manager  for  K.  &  Co.  at  Belfast  was  A., 
and  their  local  correspondent  at  Dromore,  in  the 
"  district  "  of  Belfast,  was  D.    In  response  to  an 
inquiry  about  the  plaintiff  by  a  client  of  K.  &  Co.,. 
A.  applied  to  D.,  who  made  an  unfavourable 
report.    A.  condensed  D.'s  report  and  forwarded 
it  to  the  client.     In  an  action  against  X).  and 
K.  &  Co.,  jointly  and  severally,  for  libel,  the- 
libel  pleaded  being  the  report  as  condensed  by 
A.,  and  sent  by  him  to  the  client,  the  jury  found 
— (1)  that  the  document  was  libellous  ;  (2)  that  it 
was  published  hj  K  di  Co  ,  and  by  D.  ;  (3)  that 
there  was  malice  by  K.  d:  Co.  on  the  part  of  D. , 
but  not  on  the  part  of  .4.  ,•  (4)  that  there  was 
mal'ce  by  D.    Upon  a  motion  for  a  new  trial : — 
Held  in  the  King's  Bench  Division — (1)  that  the 
occasion  was  privileged  ;  (2)  (Boyd,  J.,  dub.)  that 
K.  &  Co.  were  liable  for  the  malice  of  their  local 
correspondent,  D.  ;  (3)  (Johnson,  J.,  diss )  that 
therewas  no  evidence  of  publication  by  D. : — Held, 
by  the  Court  of  Appeal,  that  the  plaintifif  was 
entitled  to  judgment  against  both  K.  &  Co.  and 
Pearson     v.     Corporation    of    Dublin    ([1907] 
2  I.  R.  537  ;   [1907]  A.  C.  351)  discussed  and 
applied.    Fitzsimons  v.  Duncan,  and  Kemp  <Ss  Go^ 
K.  B.,  App.,  [1908]  2  I.  R.  483,  507 
5. Words   not  libellous  per  se — With- 
drawal  of  case  from  jury — Publication — Letter 
addressed  to  plaintiff,  and  opened  by  his  clerk — 
Privilege.]    The  plaintiff,  who  had  for  a  number 
of  years  practised  dentistry  though  not  registered 
as  a  dentist,  applied  to  the  defendants  to  be 
admitted  as  a  dental  student  at  their  hospital. 
The  defendants'  committee  passed  a  resolution 
in  the-foUowing  words  : — "  Resolved — that  Mr. 
Keogh  cannot  be  accepted  as  a  student  at  this 
hospital,  the  committee  ha-ving  the  right  by  their 
by-laws  to  refuse  any  student  without  assigning 
a  cause."    A  copy  of  this  resolution  was  sent  to 
the  plaintiff  in  a  letter  addressed  to  him.     It 
was  opened,  and  the  copy  of  the  resolution  read, 
by  the  plaintiff's  assistant,  whose  practice  was 
to  open  plaintiff's  letters  in  his  absence.    The 
plaintiff  brought  an  action  for  libel.   No  extrinsie 
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evidence  was  given  to  show  that  the  words  had 
a  libellous  tendency.  There  was  no  evidence 
that  the  defendants  knew  of  the  practice  as  to 
the  plaintiff's  assistant  opening  his  letters  : — 
Held,  that  the  words  were  not  per  se  libellous, 
and  that  a  verdict  was  rightly  directed  for  the 
defendants.  Capital  and  Counties  Bank  v. 
Henty  (7  A.  C.  741);  M'Cann  v.  Edinburgh 
Roperie  Co.  (28  L.  R.  I.  24,  35) ;  and  O'Hea  v. 
Guardians  of  Cork  Union  (32  L.  K.  I.  629) 
applied.  Held  aZso,  by  Lord  O'Brien,  L.C.  J.,  and 
Dodd,  J.,  that  there  was  no  evidence  of  a  publica- 
tion for  which  the  defendants  could  be  made 
responsible.  Per  Dodd,  J. :  The  communication, 
if  published,  and  if  defamatory,  was  privileged. 
Keogh  v.  Incorporated  Dental  Hospital  of  Ireland 
K.  B.,  [1910]  2  I.  R.  166,  171,  577; 
43 1.  L.  T.  R.  253;  44  I.  L.  T.  R.  191 

6. Public  meeting.]     In  order  to  give 

the  protection  of  the  statute  to  a  journal  pub- 
lishing the  report  of  a  public  meeting  the  report 
must  be  a  fair  and  accurate  one.  If  the  latter 
condition  be  not  fulfilled  the  journal  publishing 
the  injurious  statement  will  be  held  liable. 
Daly  V.  The  Cork  Herald  Co. 

Cir.  Cas.,  O'Brien,  J.,  31 1.  L.  T.  165  ; 
41  I.  L.  T.  R.  35 

See  Practice — Pleading.    15. 

Discovery  of  documents — AfSdavit 

[1899]  2  I.  R.  199  ;  33  I.  L.  T.  R.  33 

See  Practice — Discovery.    16. 

DEFAMATION— SLANDER. 

1. Joinder  of  several  defendants — Para- 
graph struck  out.]  In  an  action  against  several 
defendants  claiming  damages  for  libel  and 
slander  : — Held,  that  so  much  of  the  statement 
of  claim  as  related  to  slander  must  be  struck  out, 
as  the  liability  for  slander  is  a  separate  liability, 
and  defendants  cannot  be  sued  jointly.  Cham- 
berlain V.  White  and  Goodman  (Cro.  J.  R.  647) 
followed.     Bannigan  v.  Callaghan 

Q.  B.,  33  I.  L.  T.  R.  58 

2.  Privileged  occasion — Interest — Self- 
defence.]  In  an  action  for  slander  the  plaintiff 
and  the  defendant  were  both  merchant  tailors. 
The  defendant  had  asked  one  P.  to  order  a  suit 
of  clothes  from  him,  P.  had  replied  that  he  did 
not  require  a  suit  then,  but  that  when  he  did  he 
would  see  what  the  defendant  had.  Subse- 
quently P.  had  ordered  a  suit  from  the  plaintiff, 
he  had  bought  the  suit  as  Irish  manufactured 
tweed,  and  the  plaintiff  had  sold  it  to  him  as 
such.  A  short  time  after  the  ordering  of  the 
suit,  the  defendant  met  P.  in  the  office  of  a 
Dublin  firm.  The  defendant  said  to  P.  :  "  What 
about  that  suit  ?  "  P.  replied :  "  I  did  better," 
and  that  he  had  got  an  Irish  tweed  suit  from 
the  plaintiff,  and  showed  a  pattern  of  the  suit 
to  the  defendant,  who  said :  "  That's  not  Irish 
manufacture,  if  you  get  the  manufacturer's 
certificate  that  that  was  manufactured  in 
Ireland  I'll  give  you  a  free  suit."  The  whole 
conversation  took  place  in  the  hearing  of  about 
twenty  clerks.  The  jury  having  negatived  the 
existence  of  malice  on  the  part  of  the  defendant : 
— Held,  that  the  words  complained  of,  having 
been  spoken  in  bona  fide  self-defence  and  with 
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reference  to  a  matter  in  which  the  defendant 
had  an  interest,  were  privileged.   The  plea  of  self- 
defence  considered.     Towdl  v.  Fallon 

K.  B.,  47  I.  L.  T.  R.  176 

3.  Privileged     occasion— S  (a Jemcwt     in 

Court  by  police  officer  after  determination  of 
case — Misdirection — Costs.']  The  plaintiff  applied 
for  and  obtained  a  protection  order  at  petty 
Sessions  to  enable  him  to  carry  on  the  business 
of  publican.  At  the  next  Court  of  Petty 
Sessions  the  defendant,  who  was  the  district 
inspector  for  the  district,  stated  to  the  Bench 
that  the  plaintiff  had  obtained  the  protection 
order  by  humbugging  the  Court,  and  that  he 
intended  to  appeal  to  Quarter  Sessions.  The 
Bench  on  the  latter  occasion  consisted  partly  of 
magistrates  who  were  present  when  the  protec- 
tion order  was  granted  and  partly  of  others, 
and  there  were  reporters  present : — Held,  that 
the  occasion  of  making  the  statement  was  not 
privileged : — Held  also,  where  as  a  result  of 
plaintiff's  requisitions  at  the  trial  a  wrong 
verdict  is  entered,  the  defendant  is  entitled  to 
costs  of  a  motion  to  enter  a  right  verdict, 
although  the  damages  awarded  are  not  sufficient 
to  carry  costs  of  the  trial.  Kfenan  v.  Walha. 
K.  B.,  51  LL.  T.  R.19 
Defence  of  fair  comment  and  justifi- 
cation ■ — Interrogatories — Information 
on  which  defamatory  statement 
founded — Names  of  informants 

46I.L.T.B.77 
See  Practice — Discovery.    34. 

Production  and  inspection  of  documents 

[1913]  2 1. R. 313;  47I.L.T.R.42 
See  Practice — Discovery.    7. 

Remitting  36  I.  L.  T.  R.  ^4  ; 

3  N.  I.  T.  R.  212 
See  Practice — Remitting.    39. 

■ Remitting— Justification  [1899]  2 1.  R.  232 

See  Practice — Remitting.    81. 

Remitting — Terms  as  to  justification 

28  I.  L.  T.  R.  136 

Remitting — Terms  as  to  justification 

28  I.  L.  T.  R.  167 
See  Practice — Remitting.    82. 

Slander — Exact     words      used — Interro- 

gatories iNI.J.R.112 

See  Practice — Discovery.    28. 

Slanderous  words  spoken  of  a  mayor  in 

the  discharge  of  his  office 

17  I.  C.  L.  R.584. 
See  Criminal  Law — General.    5. 

Solicitor  defendant  35  I.  L.  T.  254 

See  Practice- -Remitting.    83. 

DEFAULT. 

See  Cases  and  References  under  Practice — 
Default. 
Appointment — Objects — Taking  in  sever- 
alty and  per  capita     [1899]  1  I.  R.  324 
See  Power — Execution.  "  10. 

Issue — Payment  as  in  default  of,  where 

wife  is  55  34  I.  L.  T.  R.  135 

See  Settlement — Construction.    36. 

Notice  of— 59    &  60  Vict.,  c.  26— Service 

[1899]  2  I.  R.  209 
See  Insurance,  Policy  of.    7. 
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DEFAULT  OF  APPEARANCE— Lapse  o£  year- 
Procedure  to  mark  judsment 

[1909]  2  L  R.  698 
See  Practice — Continuing  Proceedings.    6. 

DEFAULT  OF  PLEADING^Tudgment 

[1910]  2  L  R.  194 
See  Practice— Writ  Specially  Indorsed.  10. 

DEFAULT    PROCESS — Defendants    a    limited 
company — Service 

[1913]  2  I.  R.  474 
See  County  Court — Practice.    65. 

DEFEASIBLE    INTEREST— Live    stock- fieri 
facias  [1899]  2  I.  R.  637,  661 

/See  Will— Condition.    20. 

DEFECTIVE  GEAR  ON  SHIP— 

[1918]  2  I.  R.  306,  313 

See  Negligence.    16. 

DEFENCE. 

Action  of  ejectment  for  non-payment  of 

rent — Form — General    traverse — Suffi- 
ciency 1  N.  I.  J.  R.  169 
See  Landlord  and  Tenant — Action  for 
Recovery  of  Land.    22. 

Of  action  by  insurers — ^Negligence — Arbi- 

tration [1901]  2  I.  R.  262 

See  Arbitration — Staying  Proceedings.    3. 

Satisfactory    affidavit    as   to — ^Action    on 

foreign  judgment 

[1901]  2  I.  R.  337,  344  ; 

35  I.  L.  T.  R.  60,  61,  note  ;  1  N.  J.  R.  125 

See  Practice — Security  for  Costs.    2. 

Striking  out  for  non-compliance  with  dis- 

covery order  2  N.  I.  J.  R.  197 

See  Practice — Discovery.    17. 

DEFENCE  ACTS. 

1. Artillery    range    and    camp — Lands 

taken  compulsorily — Compensation — Other  lands 
of  oioner  injuriously  affected — Loss  of  privacy — 
Apprehended  trespass — Injury  to  fishery — Injury 
to  incorporeal  hereditament.']  Where  lands  are 
compulsorily  taken,  under  the  Defence  Code, 
for  use  as  a  camp  and  artillery  range,  compensa- 
tion may  be  allowed  for  depreciation  in  value 
of  other  lands  of  the  same  owner  not  taken, 
resulting  from  the  natural  and  ordinary  use  of 
the  lands  taken  as  such  camp  and  range.  View 
taken  by  the  Queen's  Bench  Division  in  R. 
(Moore)  v.  Abbott  ([1897]  2  I.  K.  362)  adopted. 
In  estimating  such  compensation  regard  may 
be  had  to  loss  of  privacy  and  amenity,  and  the 
vulgarisation  of  the  neighbourhood,  by  the 
establishment  of  a  camp,  but  not  to  loss  or  in- 
jury from  apprehended  trespass  by  soldiers  or 
their  friends  to  other  lands  of  the  same  owner. 
Compensation  may  be  allowed  for  injury,  caused 
by  the  nature  of  the  artillery  range,  to  a  fishery 
attached  to  the  ownership  of  the  lauds  not 
taken.  Semble,  compensation  may  be  allowed 
for  iAJury  to  an  incorporeal  hereditament,  such 
as  a  several  fishery.  In  re  Ned's  Point  Battery 
K.  B..  11903]  2  I.  R.  192 


DEFENCE  ACTS— continued. 

2.  Compulsory   purchase — Compensation 

— Lease  of  lands — Yearly  rent — Clause  of  sur- 
render— Notice  to  treat — Basis  of  value — Arbi- 
tration.] P.,  owner  in  fee,  demised  lands  in 
1887  to  the  Secretary  of  State  for  War  for 
twenty-one  years  at  a  rent  of  £43,  with  clause 
of  surrender  at  the  end  of  seven  or  fourteen 
years.  In  1898  the  Secretary  of  State  for  War 
served  notice  to  treat : — Held,  that  the  com- 
pensation payable  to  P.  in  respect  of  the  re- 
served rent  should  be  assessed  on  the  basis  of  a 
purchase  at  a  point  of  time  immediately  before 
the  notice  to  treat,  and  should  be  valued  at  the 
rent  reserved  upon  a  lease  for  the  residue  un- 
expired of  a  term  of  twenty-one  years,  taking 
into  account  the  likelihood  of  the  lease  being 
sooner  determined,  and  that  all  the  circum- 
stances of  the  case  and  the  holding  should  be 
taken  into  consideration,  and  that  the  arbitrator 
should  find  the  reasonable  value  of  the  rent  to 
be  purchased  on  the  basis  of  what  a  purchaser 
would  have  given  for  it  immediately  before  the 
notice  to  treat.  Semble,  20  per  cent,  is  an  un- 
reasonable addition  for  compulsory  taking.  In 
re  Secretary  of  State  for  War  and  Percy  and 
Defence  Acts  and  Athlone  Bifle  Range 

M.  R.,  [1902]  1 1.  R.  433  ;  2  N.  I.  J.  R.  272 

3. Land  taken  for  the  exigency  of  the 

public  service — Erection  of  battery  and  build- 
ings— Compensation — Surrender  by  the  Crown — 
Damage  done  to  the  lands — 43  Geo.  III.,  o.  55 — 44 
Geo.  III.,  c.  95 — Petition  of  right.]  The  suppliants 
were  owners  in  fee  of  lands  which,  in  1803,  were 
held  by  J.  M.,  as  tenant  from  year  to  year,  to 
whom  the  suppliants  had  agreed  to  grant  a 
lease  for  three  lives  or  thirty-one  years.  The 
Crown  took  possession  of  these  lands  under 
43  Geo.  III.,  c.  55,  for  the  purposes  of  military 
defences,  and  in  October,  1803,  several  inquisi- 
tions were  held  to  ascertain  the  amount  of 
compensation  to  be  paid  for  these  and  other 
lands  so  taken.  With  respect  to  lot  89,  com- 
prising la.  2r.  27p.  (Irish),  being  part  of  the 
lands  so  taken,  the  jury  found  a  verdict  for 
J.  M.  for  sums  amoimting  to  £32  16s.  7d.,  the 
Government  paying  to  the  suppliants  the  rent 
of  £4  14s.  6d.  per  annum,  being  at  the  rate  of 
£3  10s.  per  statute  acre.  On  the  4th  July, 
1804,  the  suppliants  granted  to  J.  M.  and  J.  B. 
a  lease  of  2a.  2r.  3p.  (Irish)  of  the  lands,  which 
conlprised  lot  89,  for  three  lives  or  thirty-one 
years  from  the  31st  May,  1803,  and  by  deed 
dated  7th  April,  1809,  J.  M.  assigned  lot  89 
to  F.  for  the  Crown  for  the  public  service  for 
all  the  residue  of  J.  M.'s  interest.  The  land  so 
taken  was  originally  agricultural  land,  upon 
which  the  War  Department  erected  batteries 
and  other  buildings,  and  the  Crown  regularly 
paid  the  rent  of  £4  14s.  6d.  to  the  suppliants 
until  1896,  when  the  Crown  served  notice  of 
surrender  of  the  land.  The  suppliants  filed 
a  petition  of  right,  claiming  either  that  the 
Crown  should  pay  the  rent  or  remove  the 
buildings  and  restore  the  lands  to  their  original 
condition,  or  pay  compensation  for  the  damage 
done ;    or,  in  the  alternative,   that  the  War 
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Department,  having  acquired  the  tenant's 
interest  in  the  lands  only,  were  bound  by  the 
■ordinary  terms  of  the  tenancy  to  restore  the 
lands  to  their  original  condition  on  the  termina- 
tion of  the  tenancy : — Held  (affirming  the 
decision  of  the  Master  of  the  Rolls,  dissentiente 
FitzGibbon,  L.J.),  (I)  that  there  was  no  obliga- 
tion on  the  Crown  under  section  11  of  44  Geo.III., 
c.  95,  to  restore  the  land  to  its  original  condition 
or  to  give  compensation  for  the  damage  done  ; 
(2)  that  the  Crown  were  not  bound  by  any 
implied  obligation  under  the  law  of  landlord 
and  tenant  to  surrender  the  lands  in  the  same 
condition  in  which  they  were  at  the  time 
possession  was  taken.  Incorporated  Society 
Jor  Promoting  Protestant  Schools  in  Ireland  v.  R. 
App.,  [1900]  1  I.  R.  46* 
Apportionment  of  rent    [1904]  1 1.  R.  354 

See    Lands    Clauses    Acts — Compulsory 
Powers.    7. 

Assessment  of  purchase-money 

[1899]  2  I.  R.  305 

See  Lands  Clauses  Acts — Compensation. 
5. 

Compulsory  purchase 

See    Lands    Clauses    Acts — Compulsory 
Powers.    1,  2,  6. 

Lands  taken  under — Death  duties — Costs 

of  raising  personal  representatives 
[1903]  1  I.  R.  164  ;  37  I.  L.  T.  R.  86 
See  Lands  Clauses  Acts — Costs.    2. 

DEFENCE  OF  THE  REALM  REGULATIONS. 
See  Table  ol  Rules  and  Orders. 

DEFENCE— TIME  FOR— After  time  expired 

16  I.  C  L.  R.,  App.  iil 
See  Practice — Pleading.    1. 

DEFENDANT — Absence  of  any 

48  I.  L.  T.  R.  204 

See  Practice — Parties.    1. 

DEFENDANTS. 

Joint,  costs  of  37  I.  L.  T.  R.  56; 

3  N.  I.  J.  R.  174 
See  Practice — Costs.     60. 

Two— Plaintiff's  costs        47  I.  L.  T.  R.  80 

See  Practice — Costs.    57. 

DEFENDANTS— JOINDER  OF— Separate  causes 
of  action  2  N.  1.  J.  R.  125 

See  Practice — Parties.    12. 

DEFICIENT  SECURITY— Apportionment 

[1902]  1  I.  R.  496 
See  Tenantfor-Life  and  Remainderman. 
3. 

DELAY. 

Caused  by  extra  works     [1912]  2  I.  R.  356 

See  Building  Contract.  4. 
■ In  making  title — Possession  taken  by  pur- 
chaser—Interest        [1908]  2  I.  R.  317 

See  Vendor  and  Purchaser — Interest  on 
Purchase-money. 


DELAY — continued. 

In  opening  gates  at  level  crossing 

[1895]  2  I.  R.  555 
See  Highway.    12. 

■ Land    Judges'    Court  —  Solicitor    having 

carriage — Stopping    interest    on    peti- 
tioner's incumbrance    31  I.  L.  T.  R.  65 
See  Land  Judges'  Court — Practice.    17. 

Unreasonable — Railway     company — Onus 

of  proof  [1901]  2  I.  R.  13 

See  Carrier.    6. 

DELEGATION. 

Of  tru.st — Invalidity 

[1905]  1  I.  R.  280  ;  39  I.  L.  T.  R.  87 
See  Vendor  and  Purchaser — Conditions  of 
Sale     23. 

Power  [1898]  1  I.  R.  403  ; 

[1899]  1 1.  R.  344 
See  Power — Execution.    13. 

DELIVERY. 

Bread  sold  from  van      [1918]  2  I.  R.  127  ; 

52LL.T.B.9 
See  Vl^ar.     7. 

Constructive — ^Delivery  warrant 

[1914]  1  I.  R.  389 
See  Company — Debentures.    10. 

Within  limits  of  market — Goods  outside 

[1905]  2 1.  R.  209  ; 
38  I.  L.  T  R.  262  ;  5  N.  L  J.  R.  5 
See  Market.    6. 

DELIVERY    "AS    REQUIRED  "— Reasonable 
time  [1917]  2  I.  R.  367 

See  Contract.     22. 

DELIVERY  OF  GOODS. 

Constructive  [1912]  1  I.  B.  349,  363 

See  Company — Debentures.    9. 

Reasonable  time — Implied  contract 

17  I.  C.  L.  R.  87 
See  Railway — Carriage  of  Goods.    4. 

DELIVERY  WARRANT 

■  Company — Mortgage  or  charge — ^Registra- 
tion [1914]  1 1  R.  389 
See  Company — Debentures.    lO. 

Whether  requiring  registration  as  bill  of 

sale  [1912]  1  I.  B.  349,  363 

See  Company — Debentures.    9. 

DEMAND. 

Carriage   of  mails — Postmaster-General — 

Railway  company       [1907]  2  I.  R.  242 
See  Mails. 

Mortgage  to  be  executed  upon 

[1894]  1 1.  R.  488 
See  Mortgage— Equitable  Mortgage.    10 

DEMAND  NOTE— Rates— Contribution 

See    Cases    under    Local    Government — 
Contribution. 

DEMAND  OF  POSSESSION. 

Cottier  tenancy — Notice  to  quit 

[1912]  2  I.  R.  545 
See  Landlord  and   Tenant — ^Notice  _  to 
Quit.    3. 
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DEMAND  OF  POSSESSION— roniiBwed. 

Eefusal — ^Necessity  of  plaintiff  proving,  in 

proceedings  to  recover  small  tenement 
[1913]  2  I.  R.  381  ;  47  I.  L.  T.  R.  246 
■  See  Justiees— Jurisdiction— Petty  Sessions. 
46. 

DEMESNE. 

Application  for  sale  with  a  view  to  re- 

purchase— Death  of  absolute  owner 
[1908]  1 1.  B.  537  ;  42  I.  L.  T.  R.  272 
See  Land  Purchase  Acts — Advance.    9. 

[1896]  2  I.  R.  512,  521  ;  30  I.  L.  T.  R.  149 

See  Landlord  and  Tenant— Landlord  and 

Tenant  Act,  1870.    5. 
■ — —  Distinct  and  substantive  part  of  holding 
under  a  demise  consisting  of  demesne-^ 
Separation  of  holding 
[1899]  2 1.  R.  51, 70  ;  32  I.  L.  T.  R.  121 
See  Land  Law  Acts — Separation  ot  Holding. 
2. 

Exception  from  Land  Law  Acts 

See  Land  Law  Acts — Character  of  Holding. 

27,  37. 

Fair  rent  application  2  N.  L  J.  R.  265 

See  Land  Law  Acts — Character  of  Holding. 

33. 

Incorporation — Undemesning — Severance 

of  title  [1911]  1 1.  R.  418; 

45  I.  L.  T.  R.  239 
See  Land  Law  Acts — Character  ot  Holding. 
32. 

Preservation  as  3  N.  I.  J.  R.  219 

See  Land  Law  Acts — Character  of  Holding. 
34. 

Redemption  of  Rent  (Ireland)  Act,  1891 

28  I.  L.  T.  R.  41 
See  Land  Law  Acts — Redemption  of  Rent 
(Ireland)  Act,  1891.    6. 

Re-purchase  of— Graft     [1909]  1  I.  R.  397 

See  Land  Purchase  Acts— Tenant-f or-Life. 
5. 

Re-purchased  by  tenant-for-life— Devolu- 

tion 44  I.  L.  T.  R.  54 

See  Land  Purchase  Acts — Tenant-for-Life. 
4. 

Re -sale  to  vendor  38  I.  L.  T.  R.  101 

See  Land  Purchase  Acts- Advance.    11. 

• Sale  and  re -purchase — Superior  interest — 

Redemption   of  —  Segregation  of  pur- 
chase-money      [1913]  1 1.  R.  402,  408 
See  Land  Purchase  (Ireland)  Acts— Superior 
Interest.    23. 

Sale  with  a  view  to  re-purchase — Superior 

interest — Costs  of  owner  of — Purchase- 
money  insufficient  to  redeem 

[1912]  II  R.  97 
See  Land  Purchase  Acts  —  Superior  In- 
terest.   55. 

Undemesning  by  act  of  parties  45I.L.T.102 

/See  Land  Law  Acts— Character  of  Holding. 
36. 

45  I.  L.  T.  120 

See  Landlord  and  Tenant— Landlord  and 
Tenant  Act,  1870.    8. 
—  42  I.  L.  T.  R.  12 

See  Labourers  (Ireland)  Acts.    27. 


JiEMESVE— continued. 

■  [1911]  1 1.  R.  218, 229 

See  Land  Purchase  Acts — Superior  Interest. 
26. 

DEMISE — Grant  of  .permission  to  affix  posters  to 
wall — Demise  or  licence 
[1915]  2  I.  R.  213,  448;  SO  I.  L.  T.  R.  160 
See  Licence.    2. 

DEMONSTRATIVE  LEGACY— Misdescription  of 
fund  [1895]  1  I.  R.  80 

-See  Will— Specific  Bequest.    7. 

DEMURRAGE  [1916]  2  I.  R.  128 

See  Ship — Charter  Party.    3. 
47  I.  L.  T.  R.  39 

See  Ship — Charter  Party.    5. 

Custom  of  port  of  Dublin — Charter  party 

[1899]  2  I.  R.  1  ;  32  I.  L.  T.  R.  33 

See  Custom  of  Port.    2. 

Delay  in  obtaining  berth — Notice 

2  N.  I.  J.  R.  211 

See  Ship— Charter  Party.    2. 

DENTIST. 

1. Joint    stock    company — Begistration 

under  Companies  Acts — Dentists  Act,  1878  (41  & 
42  Vict.,  c.  33) — Information — Public  interest — 
Fraudulent  evasion  of  statute — Injunction — 
Jurisdiction — Costs.']  Certain  persons  formed 
a  company,  under  the  Companies  Acts,  with  the 
title  of  "  Mr.  Appletou,  Surgeon-Dentist, 
Limited,"  for  the  following  objects  (inter  alia) 
viz. — to  carry  on,  through  competent  persons, 
the  business  of  dentists,  or  dental  surgeons,  in 
the  United  Kingdom,  and,  for  that  purpose,  to 
employ  suitable  persons,  and  to  purchase,  hire, 
or  procure  suitable  instruments,  furniture,  and 
fittings ;  and  they  carried  on  and  advertised 
such  business.  None  of  the  directors  or  other 
persons  forming  the  company  was  a  qualified 
dentist,  registered  under  the  Dentists  Act.  In 
an  information  by  the  Attorney-General,  at  the 
relation  of  the  honorary  secretary,  Irish  Branch 
of  the  British  Dental  Association,  alleging  that 
the  company  was  formed  for  the  fraudulent 
purpose  of  deceiving  the  public,  by  falsely 
representing  that  the  business  was  carried  on  by 
persons  registered  under  the  Dentists  Act,  1878, 
and  for  the  purpose  of  injuring  and  defrauding 
persons  duly  registered  under  that  Act,  the 
company,  the  signatories  to  the  memorandum  of 
association,  and  certain  directors  named  as 
special  defendants,  not  delivering  any  defence, 
it  being,  however,  admitted  that  the  company 
was  in  liquidation  : — Held,  that,  the  Attorney- 
General,  suing  in  the  public  interest  to  prevent 
an  admitted  fraudulent  attempt  to  evade 
statutory  provisions,  was  entitled  to  an  injunc- 
tion, and  that  the  costs  of  the  proceedings  should 
be  paid  by  the  special  defendants.  The  Attorney - 
General  (0' Duffy)  v.  Appleton 

M.  R.,  [1907]  1 1.  R.  252;  5  N.  I.  J.  R.  170 

2. Joint    stock    company — Registration 

under  Companies  Acts — Use  of  word"  dentist " — 
Dentists  Act,  1878  (41  dk  42  Vict.,  c.  33)— Fraiud— 
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DENTIST— continued. 

Injunction.']  Although  the  word  "  person  "  in 
section  3  of  the  Dentists  Act,  1878,  has  been 
held  not  to  include  artificial  person,  and  not  to 
apply  to  limited  companies,  a  limited  company 
is  not  at  liberty  to  use  the  •word  "  dentist  "  or 
its  synonyms  in  such  »  way  as  to  amount  to  a 
false  representation,  calculated  to  induce  the 
public  to  believe  that  the  individuals  whom  it 
comprises  or  employs  are  qualified  "  dentists," 
and  may  be  restrained  from  doing  so  by  in- 
junction at  the  suit  of  the  Attorney-General. 
Attorney-General  (ODuffy)  v.  Myddhtons,  Ltd. 
Barton,  J.,  [1907]  1 1.  R.  471 

3. Name  of  proposed  company  involving 

false  representation — Befusal  to  register — Man- 
damus— Dentists  Act,  1878  (41  cfc  42  Vict.,  c.  33)— 
Companies  Act,  1862  (25  ofc  26  Vict ,  c  89),  a.  6.] 
The  memorandum  of  association  of  a  (iompany 
proposed  to  be  formed  for  the  purpose  of  carrying 
on  the  business  of  teeth  extracting  and  artificial 
teeth  making,  provided  that  the  name  of  the 
company  should  be  "  S.  G.  Rowell,  Dentist, 
Limited."  None  of  the  signatories  to  the 
memorandum  (one  of  whom  was  S.  G.  Kowell) 
was  registered  as  a  dentist  under  the  Dentists 
Act,  1878.  The  Registrar  of  Joint  Stock  Com- 
panies having  refused  to  register  the  memoran- 
dum of  association  imder  the  Companies  Act, 
1862  : — Held,  that  a  mandamus  would  not  be 
granted  to  compel  him  to  do  so,  since  the  use 
by  the  company  of  the  proposed  name  would 
involve  a  false  representation,  tending  to  mis- 
lead the  public.  S.  {Eowell)  v.  The  Registrar 
of  Joint  Stock  Companies  for  Ireland 

K.  B.,  [1904]  2  I.  B.  634  ;  38  I.  L.  T.  R.  137; 
4N.  I.  J.R.  172 

4.  Registration — Taking    or    using    the 

name — Person — Company — Dentists  Act,  1878 
(41  cfe  42  Vict.,  c.  33) — Interpretation  Act  (52  <fe 
53  Vict.,  c.  63).]  The  word  "person"  in  the 
Dentists  Act,  1878,  relates  only  to  an  individual, 
and  does  not  embrace  a  corporation  or  company. 
A  company,  by  assuming  a  name  which  includes 
the  word  "  surgeon  dentists,"  does  not  become 
liable  to  a  prosecution  under  the  Act  for  using 
a  name,  title,  addition,  or  description,  implying 
that  it  is  registered  under  the  Act.  O'Duffy  v. 
Jaffe 

K.  B.,  [1904]  2  I.  R.  27  ;  37  I.  L.  T.  R.  236  ; 
4  N.  I.  J.  R.  35 

5. Unregistered  person — Description  im- 
plying specially  qualified  to  practise  dentistry — 
Dentists  Act,  1878  (41  &  42  Vict.,  c.  33),  s.  3.] 
The  Dentists  Act,  1878,  provides  that  a  person 
shall  not  be  entitled  to  take  or  use  any  name, 
title,  addition,  or  description  implying  that  he 
is  a  person  "  specially  qualified  to  practise 
dentistry,"  unless  he  is  registered  under  the 
Act : — Held,  that  the  words  "  specially  quali- 
fied "  refer  to  a  qualification  in  the  nature  of  a 
degree,  diploma,  &c.,  and  do  not  include  the  case 
of  a  description  implying  mere  personal  skill 
or  accomplishment.  Barnes  v.  Brown  ([1909] 
1  K.  B.  38)  not  followed.  Byrne,  Appellant; 
Sogers,  Respondent 

K.B.,  [1910]2I.R.220 


DEPENDANT. 

50  I.  h.  T.  217 

See  Workmen's  Compensation.    48. 

In  part  on  wages  of  workman 

[1910]  2  I.  R.  324  ;  44  I.  L.  T  R.  52 
See  Workmen's  Compensation.    85. 

Workmen's  Compensation  Act 

[1906]  2  I.  R.  135  ;  40  I.  L.  T.  R.  19 
See  Workmen's  Compensation.    88. 
See  Cases  under  Workmen's  Compensation 
Act. 

DEPENDENCY— Partial— Parent 

[1917]  2  I.  R.  446  ,  51 1.  L.  T.  R.  171 
See  Workmen's  Compensation.    120. 

DEPOSIT. 

— — ■  Certificate  of  shares — Bankruptcy 

[1900]  2  i.  R.  153 
.See  Bankruptcy — Order  and  Disposition. 
12. 

Forfeiture — Sale  in  Bankruptcy  Court 

30  I.  L.  T.  518 
See  Bankruptcy — Practice.    9.       , 

I  0  U  taken  by  auctioneer 

[1894]  2  I.  R.  657,  862 
See  Account  Stated 

Of  title  deeds  [1902]  1  I.  R.  23,  35 ; 

36  I.  L.  T.  R.  49  ;  [1903]  1  I.  R.  483 ; 
37  I.  L.  T.  R.  188 ; 
2  N.  I.  J.  B.  49  ;  3  N.  I.  J.  R.  309 
See  Mortgage — Equitable  Mortgage.    3. 

Of  title  deeds— Land  Act,  1903,  s.  54  (3)— 

Kestriotion  on  mortgaging 
[1910]  1  I.  R.  271  ;  44  I.  L.  T.  R.  19 
See  Land  Purchase  Acts— Restriction  on 
Charging.    1. 

Sale  by  sheriff — Want  of  title 

[1894]  2  I.  R.  61,  648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.    30. 

DEPOSITED  PLANS  —  Incorporation  —  Local 

Act— Construction       [1906]  1 1.  R.  560 

[1907]  1 1.  B.  152  ;  41 1.  L.  T.  R.  1 

See  Housing  of  the  Workmg  Classes  Act. 

4. 

DEPOSITION — Deceased  witness 

16  I.  C.  L.  R.  452 
See  Criminal  Law — Evidence.    4. 

DEPOSITIONS. 

Admissibility  against  third  party — Bank- 
ruptcy 

[1894]  1 1.  R.  183  ;   28  I.  L.  T.  184 
See  Bankruptcy — Evidence. 

Caption  44  I.  L.  T.  R.  228 

See  Criminal  Law — Evidence.    5. 

Charge  of  habitual  drunkenness 

[1905]  2  I.  R.  577  ;  39  I.  L.  T.  R.  23 
See  Habitual  Drunkenness.    1. 

DEPOSIT  RECEIPT. 

Assignment  of  chose  in  action — Transfer  of 
beneficial  interest  in — Judic(ttufi  {Inland)  Act, 
1877  (40  <fc  41  Vict.,  c.  57),  sect.  28  (6).]  In  order 
to  transfer  the  beneficial  interest  in  a  deposit 
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DEPOSIT  RECEIPT — continued. 
receipt,    a   written   assignment  is  unnecessary. 
It  is  sufficient  if  the  deposit    receipt    ia   sur- 
rendered to  the  bank,  and  a  new  deposit  receipt 
taken  out,  with  intent  to  pass  the  beneficial 
interest,  in  the  names  of  the  persons  to  whom 
the   depositor   intends   to  pass   the   beneficial 
interest.     8.,  the  owner  of  a  deposit  receipt  for 
£900,  surrendered  the  same  to  the  bank,  and 
directed  a  new  deposit  receipt  to  be  made  out 
in  the  names  of  himself  and  his  two  nephews, 
with  the  intention  that  the  interest  in  the  same 
should  at  his  own  death  pass  to  his  nephews. 
8.    subsequently    died: — Held,    affirming    the 
decision  of  Boss,  J.,  that  there  had  been  an 
effectual  transfer  of  the  beneficial  interest,  and 
that  at  the  death  of  A.  the  same  passed  to  the 
two  nephews.     McEneaney  v.  ShevUn 

Ross,  J.,  App.,  [1912]  1  I.  R.  32,  278  ; 
46  I.  L.  T.  R.  137 

•  Donatio  mortis  causa 

8ee  Donatio  Mortis  Causa. 

Husband's    money    in    joint    names    of 

husband,  wife,  and  third  party — Pre- 
sumption of  advancement 

[1914]  1 1.  R.  89 
See  Husband  and  Wife — Advancement.    1 . 
— —  Inefficacy  as  gift  or  declaration  of  trust 
[1907]  2 1.  R.  416,  428 
-See  Gift.    1. 

Notice    of   withdrawal — Gift    of   ''  ready 

money  "     in     bank — ^Will —  Construc- 
tion 

[1897]  1  I.  R.  324  ;  31  I.  L.  T.  R.  35 
8ee  Will— Words.    30. 

DEPUTY. 

Cess  collector — "  Existing  officer  " 

[1901]  2  I.  R.  367 
See  Local  Government — Existing  Officer. 
2. 

County     Court     Judge  —  Judgment     of, 

delivered  by  County  Court  Judge 

29  I.  L.  T.  R.  118 
See  County  Court— Practice.    30. 

DERIVATIVE  TITLE. 

Special  indorsement — Motion  for  judgment 

[1899]  2 1.  R.  45 
See  Practice— Writ  Specially  Indorsed.    2. 
Special    indorsement — Motion    for   judg- 
ment 

[1897]  2  I.  R.  234  ;  31 1.  L.  T.  R.  61 
See  Practice— Writ  Specially  Indorsed.    1 . 

Special  indorsement — Overholding  tenant 

— Motion  for  judgment 

[1897]  2  I.  R.  55 
See  Practice— Writ  Specially  Indorsed.    9. 

DEROGATION— From    grant— Obstruction    of 
doorway  [1905]  1.  I.  R.  154, 174  ; 

39  I.  L.  T.  R.  1 
See  Way,  Right  of.    2. 


DESCENT— Of  estate  tail- 


JSee  Annuity.    2 


-Issue  taking  as  pur- 
U918]  1 1.  R.  227 


DESCRIPTION. 

Inconsistency— -Map  and  schedule 

[1902]  2  I.  R.  63 
iSee  Land  Judges'  Court — Conveyance.    1. 

Legatee  —  Name  —  Latent  ambiguity 

[1905]  1 1.  R.  353 
See  Will — Ambiguity.    7. 

Of  premises — Amendment 

47  I.  L.  T.  R.  191 
<See  Parliament — Franchise.    7. 

Of     premises  —  Application     for     excise 

licence  [1900]  2  I.  R.  388  ; 

34  I.  L.  T.  R.  8. 
See  Licensing  Acts — Licensing  Certificate. 
33. 

Sale  by  47  I.  L.  T.  R.  281 

See  Sale  of  Goods.    8. 

Succession  claim — Change  of  residence — 

Amendment  [1907]  2  I.  R.  352 

See  Parliament — Franchise.    179. 

DESCRIPTIVE  PARTICULARS— Sale  of  lease- 
hold— Alleged  extension  of  term — Re- 
pudiation by  lessor — Suppression 

[1907]  2  I.  T.  355,  379 
See  Fraud.    6. 

DESERTED  PREMISES.— Ejectment  for  non- 
payment of  rent — No  personal  repre- 
sentative of  deceased  tenant — Descrip- 
tion of  defendants  in  writ  of  summons — 
Service  [1913]  2  I.  R.  485 

See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    33. 

DESERTER — Absentee  from  military  service 

[1917]  2  I.  R.  7  ;   50  I.  L.  T.  R.  197 
See  Military  Service. 

DESERTION. 

Cruelty  to  children — "  Custody,  charge  or 

care  " — Father  residing  at  a  distance 

1  N.  I.  J.  R.  262 
See  Criminal  Law  (General).    10. 

Of  wife  3  N.  I.  J.  R.  366 

<See  Husband  and  Wife — Desertion.    2. 

Of  wife 

See  Husband  and  Wife — Desertion. 

Of  wife— 49  &  50  Vict.,  c.  52— Nature  of 

proceedings  imder — Stipendiary  magis- 
trate— Summons —  Service  —  Jurisdic- 
tion [1909]  2  I.  R  302 

See  Justices— Jurisdiction  (Petty  Sessions!. 
110. 

DESIGN— Copyright  [1899]  1  I.  R.  47,  386 

See  Copyright.    I. 

DESTITUTION  —  Blind      child  —  Maintenance 
guardians — Liability  of  father 
[1905]  2  I.  R.  585  ;  39  I.  L.  T.  R.  92  ; 
5  N.  L  J.  R.  123 
See  Blind  Child. 

DETERIORATION— Of  holding 

3  N.  I.  J.  R.  68 
See  Land  Law  Acts— Fair  Rent.    37. 
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DETERMINATION  OF  PRESENT  TENANCY— 

Before  Irish  Land  Act,  1909 — Appli- 
cation to  fix  fair  rent  under  sect.  65  (1) 
— Status  of  tenancy  ascertainable  at 
date  of  application 
[1912]  1 1.  R.  429,  445  ;  46  I.  L.  T.  R.  189 
See  Land  Law  Acts — Fair  Rent.    3(i. 

DETERMINATION    OF    TENANCIES— Conges- 
ted  estate  [1911]  1  I.  B.  42  ; 
44  I.  L.  T.  R.  259 
See  Land  Purchase  Acts — Congested  Estate. 
1. 

DETINUE. 

Articles  returned  pending  action — Damages 

— Procedure — Costs. 

5  N.  I.  J.  R.  80 
See  Practice — Costs.    22. 

Civil  Bill  for  30  I.  L.  T.  536 

See  County  Court — Jurisdiction.    9. 

■ Costs  in  action  of  33  I.  L.  T.  R.  9 

See  Solicitor — Bill  of  Costs.    4. 

Judgment  for  recovery  of  specific  goods 

and  damages  not  exceeding  £5 — Costs 
[1899]  2  I.  R.  108 
/See  Practice — Costs.    21. 

• Ketum  of  property  after  service  of  writ — 

Offer  to  pay  costs — Service  of  state- 
ment of  claim — Subsequent  costs 

[1901]  21  R  7  ;  34  I  L  T.  R.  121 
See  Practice — Costs.    23. 

DETINUE  AND  TROVER— Joinder  with  con- 
tract— £14  5s.  Od.  recovered  on  one 
count— Costs.  17  I.  C.  L.  R.  174 

See  Practice — Costs.    49. 

DEVASTAVIT. 

■  Executor    also    devisee — Legacy    charged 

on  real  estate  [1895]  1  I.  R.  251 

See  Will— Charge  of  Debts  and  Legacies. 
2. 

■ Executor  de  son  tort  [1897]  1  I.  R.  513 

See  Executor— Executor  de  son  tort.    2. 

DEVIATION — Highway — Boundary 

[1904]  1 1.  R.  247, 252 
See  Way,  Right  of.    1. 

DEVISE. 

Gift  to  a  class — "  Then  "  living 

[1894]  1  I.  R.  32 
See  Will— Class.    7. 

Eegistration  of  title        [1894]  2  I.  R.  381 

iSee  Parliament — Franchise.    39. 

Specific — Lease  accompanied  by  loan   of 

money  [1896]  1  I.  R.  370 

See  Will— Specific  Devise.    2. 

Title  by  45  I.  L.  T.  R.  Ill 

See  Parliament — Franchise.    43. 

• ^'hether  in  fee  or  for  life — Devise  of  portion 

of  freehold  farm  to  A.  without  words 
of  limitation,  and  subject  to  a  rent — 
Devise  of  whole  farm  to  B.  and  C. 
subject  to  tenancy  bequeathed  to  A, 
[1914]  1  I.  R.  86 
-See  Will— Estate  in  Realty.    4. 


DEVISE — continued. 

See  Charity,  Gift  to. 
-See  Will. 


[1913]  1  L  R.  276 


DEVISEE — Condition — Personal  liability  to  pay 
legacy  [1901]  1  I.  R  489  ; 

35  I.  L.  T.  R.  10  ;   1  N.  I.  J.  34 
-See  Will- Condition.    6. 

DEVOLUTION  OF  TITLE. 

Freehold  lease — Order  fixing  fair  rent — 

Death  of  lessee  intestate 
[1897]  1  I.  R.  295  ;  30  I.  L.  T.  R.  162 
-See  Land  Law  Acts — Present  Tenant,   13. 

Registered  owner — Proof  of  wiU 

[19091  2  I.  R.  53 ;  43  I.  L.  T.  R.  95. 
-See  Parliament — Franchise,    107. 

DIFFERENCE.  51  I.  L.  T.  R.  153 

-See  Munitions  of  War  Act,  1915, 

DILAPIDATIONS— Liability  of  Laud  Com- 
mission for,  on  selling  of  holding  of 
tenant  purchaser  who  had  made 
default  [1901]  1  I,  R.  165  ; 

34  I,  L.  T.  R.  168 
-See  Vendor   and   Purchaser — Compensa- 
tion.   3. 

DIRECTION  FOR  SETTLEMENT  —  Will  — 
"  Issue  "  restricted  to  children 

[1899]  1 1.  R.  491 
-See  Will— Words.    20. 

DIRECTION  TO  CARRY  ON  TRADE— Execu- 
tors' costs,  charges,  and  expenses — 
Priority  [1904]  1  I.  R.  334,  340 

-See  Executor — Powers,    7. 

DIRECTION  TO  SETTLE. 

Will — Settlement — Gift  to  son — "  In  the  event 
of  marriage  to  be  put  in  strict  setthmevi  " — Form 
of  settlement — Jointure — Executory  trust]  A 
testator  devised  real  and  personal  estate  to  his 
son,  and  directed  that  in  the  event  of  liis  son 
getting  married  this  property  should  be  put  in 
strict  settlement.  The  son  died,  leaving  a 
widow  and  three  infant  daughters,  one  infant 
daughter  having  predeceased  him.  An  action 
was  brought  to  carry  out  the  trusts  of  the  will. 
A  second  infant  daughter  died  before  the  hearing 
of  an  application  for  an  order,  declaring  the 
rights  of  the  parties : — Held,  that  the  two 
deceased  daughters,  having  died  before  attain- 
ing age,  or  marrying,  could  take  no  share  in  the 
property  directed  to  be  settled,  and  that  the 
Court,  in  the  exercise  of  its  jurisdiction  in  carry- 
ing out  the  executory  trust,  had  power  to,  and 
would,  provide  an  annuity,  by  way  of  jointure, 
for  the  widow,  and  that,  subject  thereto,  the 
property  should  be  held  in  trust  for  the  two 
infant  daughters,  in  equal  shares,  as  tenants  in 
common  in  fee,  on  their  respectively  attaining 
twenty-one,  or  marrying,  and  that  in  case  one 
only  should  attain  that  age,  or  marry,  then  the 
whole  in  trust  for  that  one.  Wright  v.  Wright 
M.  R.,  [1904]  ILR.  360 
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DIRECTION  TO  SETTLE— continued. 

Possibility  of  issue         [1903]  1  I.  R.  119 

See  Will— Executory  Trust.    1. 

Will  [1903]  1  I.  R.  203 

See  Will— Executory  Trust.    2. 

Will — Form  of  settlement 

[1897]  1  I.  R.  170 
See  Husband  and  Wife— Separate  Estate. 
6. 

DIRECT  LABOUR. 

• ■  County  council — Maintenance  of  roads — 

Contributions  under  National  Insurance 

Act — Whether   district   or   county-at- 

large  charge     App.,  [1914]  2 1.  R.  4S9: 

48  I.  L.  T.  R.  196,  225 

See  National  Insurance.    5. 

Workmen  employd  by  county  council  on 

roads — National  Insurance  Acts — Ex- 
ceptions —  Employment  under  local 
authority — Siclmess  and  disablement 
beneats  [1915]    1  I.  R.  79 

See  National  Insurance.    13. 

DIRECTOR. 

Collection  of  rente  by — Company  in  posses- 

sion as  mortgagees      [1896]  1  I.  R.  56 
See  Mortgage — ^Mortgagee  in  Possession. 

Company — Agreement  director  need  not 

account    for  »moneys    received — Ule- 
gaUty — ^Right  of  action  by  shareholder 
[1915]  1  I.  R.  237,  249 
See  Company— Action  for  Account. 

Company— Notice  [1900]  1  I.  R.  219 

See  Company— Debentures.    3. 

Company — ^Petition    for    winding-up    by, 

unauthorised  by  company 

[1918]  1  I.  R.  62 
See  Company— Winding-up.    18. 
Company  —  Quorum    of    directors — -In- 
terested director  voting  on  resolution — 
Validity  of  resolution 

[1915]  1  I.  R.  345,  358 
See  Company— Debentures.    5. 

Power    to    refuse    transfer    of    shares — 

Articles  of  Association 
[1909]  1  I.  R.  179  ;  43  I.  L.  T.  R.  121 
See  Company — Shares.    5. 

DISABLEMENT  BENEFITS— National  insur- 
ance —  Employment  under  local 
authority  [1915]  1  I.  R.   79 

See  National  Insurance.    13. 

DISAGREEMENT— Of  jury— Pending  prosecu- 
tion— Public  speech — Contempt 

[1907]  2  I.  R.  260 
See  Contempt  of  Court.    3. 

DISCHARGE— Surety. 

See  Principal  and  Surety— Discharge. 

DISCHARGE  OF  EQUITIES. 

Caution  49  I,  L.  T.  R.  243 

See  Land  Registry.    7. 


DISCHARGE  OF  EQWimS—continued. 
— ■ — •  Fraud — ^Amendment     of    register — Juris- 
diction 49  I.  L.  T.  R.  228 
See  Land  Registry.    8. 

Legacies — Express  trust — Charge 

49  I.  L.  T.  R.  67 
iSfee  Land  Registry.    6. 

On  application  of  person  not  owner 

[1917]  1  I.  R.  170  ;    [1918]  1  I.  R.  45 
iSfee  Land  Registry.    4,  9. 

DISCHARGING     ORDER.  —  Garnishee    order 
made  absolute — Mistake 
[1914]  2  I.  R.  63  ;  47  I.  L.  T.  R.  299 
See  Practice — Garnishee.    12. 

DISCLAIMER. 

■  Assignees     of    bankrupt — Apportionment 

of  rent 

[1902]  2  I.  R.  339  ;  36  I.  L.  T.  R.  74; 
2  N.  I.  J.  R.  113 
See  Landlord  and  Tenant — Rent.    7. 

Determination  of  tenancy  by— Evidence 

of  disclaimer  [1916]  2  I.  R.  611  ; 

49  I.  L.  T.  R.  241 
See  Landlord  and  Tenant — Disclaimer. 

Onerous  portion  of  devised  property 

[1896]  2  I.  R.  571,  597 
See  Will— Absolute  Gift.    14. 

DISCONTINUANCE. 

See  Practice — Discontinuance. 

DISCONTINUANCE    OF  POSSESSION— Statute 

of  Limitations  [1901]  1  I.  R.  1 

See  Limitations,  Statute  of — Realty.    13. 

DISCOVERY. 

See  Practice — ^Discovery. 

Bankers'    Books    Evidence    Act,    1879 — 

Practice  [1907]    2  I.  R.  130 

See  Bankers'  Books. 

Before  notice  of  trial — Costs 

5  N.  I.  J.  R.  278 
See  Solicitor— Bill  of  Costs.    61. 

Libel — Particulars 

[1910]  2  I.  R.  166, 171  ; 
43  I.  L.  T.  R.  253 
See  Practice — Particulars,    12. 

No  certificate — Costs  of      3  N.  I.  J.  R.  230 

See  Practice — Costs.    24 

DISCREPANCY— Rental— Purchase     by     Con- 
gested    Districts     Board — Contract- 
Clause  as  to  adjustment  of  purchase- 
money  on  allocation 
[1906]  1  I.  R.  510  ;  40  I.  L.  T.  R.  71 
See  Land  Purchase  Acts— Advance.    6. 

DISCRETION. 

■ ■  Election  petition— Place  of  trial— Special 

circumstances  46  I.  L.  T.  R.  204 

See  Parliament— Election  Petition.    1. 

Executor's — Death    without    exercising — 

Trust  carried  out  by  Court — Equality — 
Equity  [1901]  1  I.  R.  437 

See  Win— Condition.    21. 
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DISCRETION — continued. 

Of  Court  to  refuse  writ  of  certiorari 

[1913  2  I.  R.  113, 117  ;  46  I.  L.  T.  R.  176 

See  Landlord  and  Tenants-Possession. 

. Of  Taxing  Master        49  I.  L.  T.  R.  195  ; 

50  I.  L.  T.  R.  41 

See  Solicitor— Bill  ol  Costs.    138. 
Taxing  Master  [1894]  1  I.  R.  378 

See  Solicitor— Bill  of  Costs.    68. 

Trustees — Exercise  of  power — Control  of 

Court  [1894]  1  1  I.  R.  74 

See  Trustee— Breach  of  Trust.    2. 

Trustees — Payment  into  Court 

[1900]  1  I.  R.  145 
See  Trustee — Powers.    2, 

DISCRETIONARY    POWER. 

48  I.  L.  T.  R.  42 
See  Practice — Certiorari.    20. 

DISCRETION  OF  COURT. 

Certiorari  [1904]  2  I.  R.  190  ; 

37  I.  L.  T.  R.  250 
See    Licensing    Acts— Licensing    Certifi- 
cate.   70. 

Certiorari  [1909]  2  I.  R.  354,  369  ; 

43  I.  L.  T.  R.  144 
See  Dispensary  District.    2. 

Certiorari  [1910]  2  I.  R.  421,  430; 

44  I.  L.  T.  R.  128 
See  Labourers  (Ireland)  Acts.    51. 

DISCRETION    OF    JUDGE— Nisi    Prius— Trial 
without  jury — Costs 

[1906]  2  I.  R.  357,  392  ; 
40  I.  L.  T.  R.  170 
See  Practice — Costs.    25. 

DISCRETION  OF  MAGISTRATES— At  Licens- 
ing Sessions  [1904]  2  I.  R.  75  ; 
37  I.  L.  T.  R.  202 
<See  Justices— Disqualification.    12. 

DISEASES  OF  ANIMALS  ACTS,  1894-1903. 

1. Offence   against — "  Person  "   • —   Cor- 

porate  body — Bailway.']  Section  57  (4)  of  the 
Diseases  of  Animals  Act,  1894,  enacts  : — "  Every 
offence  against  this  Act  shall  be  deemed  to  have 
been  committed  .  .  .  either  in  any  place  where 
the  same  was  actually  committed  or  arose,  or  in 
any  place  where  the  person  charged  or  com- 
plained of  or  proceeded  against  happens  to  be 
at  the  time  of  the  institution  or  commencement 
of  the  charge,  complaint,  or  proceeding  "  : — 
Held,  that  the  word  "  person "  included  an 
incorporated  or  unincorporated  body,  and 
therefore,  that  a  railway  company  could  be 
prosecuted  under  the  sub-section.  Semble,  a, 
railway  company  in  County  Clare,  but  having 
its  registered  office  in  Dublin,  can  be  prosecuted 
in  County  Clare  by  service  of  the  summons  on 
the  company  at  any  station  on  the  line  in 
County  Clare.  B.  (Langtree)  v.  Divisional 
Justices  of  Dublin  K.  B.,  4  N.  I.  J.  R.  182 

2. Sheep  Dipping  Order,  1907 — Solid- 

tor's  authority  to  prosecute — Proof  by  production 
of  Oovernment  printer's  copy — Who  may  prosecute 


DISEASES  OF  ANIMALS  ACTS— continued, 
under — Diseases  of  Animals  Acts,  1894  to  1903 — 
Documentary  Evidence  Act,  1868.]  A  solicitor 
purporting  to  act  on  behalf  of  a  prosecutor  is 
prima  facie  acting  with  a  proper  authority,  and 
is  not  to  be  required  to  show  that  he  is  properly 
and  regularly  authorised  and  instructed  to  act 
in  the  case,  no  evidence  to  the  contrary  being^ 
offered.  A  county  council  may  prosecute,  under 
the  Sheep  Dipping  (Ireland)  Order,  1907,  for 
offences  against  the  Diseases  of  Animals  Acts, 
1894  to  1903.  A  document  purporting  to  be 
printed"  at  Dublin,  for  His  Majesty's  Stationery 
Office,  by  A.  T.  &  Co.,  Ltd.,"  is  a  document 
purporting  to  be  printed  by  the  "  Government 
printer."    Cork  G.  C.  v.  Harte 

K.  B.,  41  I.  L.  T.  R.  20S 

DISENTAILING  DEED. 

Habendum — Bectification — Jurisdiction — Finea 
and  Recoveries  (Ireland)  Act  (4  cfc  5  Wm.  IV., 
c.  92),  s.  45,   3  <fc  4  Wm.  IV.,  c.  74,  s.  47— 
Construction — Conveyancing  Act,  1881  (44(fc  4ft 
Vict.,  c.  41),  ».  51.]    By  a  disentailing  deed,, 
reciting  the  creation  of  a  rentcharge  to  the  use 
of  H.  O.  and  the  heirs  male  of  his  body,  and  that 
he  was  then  entitled  to,  and  in  possession  and 
receipt  of,  said  rentcharge,  it  was  witnessed  that 
the  said  H.  G.  did,  by  that  deed,  intended  to  be 
enrolled  in  the   High   Court,  pursuant  to  th& 
statute,  convey  unto  J.  L.  all  that  the  said  rent- 
charge  so  limited  to  him  the  said  H.  G.  and  the 
heirs  male  of  his  body,  and  all  other  the  premises 
of  which  he  was  seised  or  entitled  as  tenant  in 
tail,  to  hold  the  same  freed  and  discharged  from 
the  estate  tail  of  the  said  H.  G.,  and  all  re- 
mainders,  estates,   and   powers  to  take  effect 
after  the  determination  or  in  defeasance  of  said 
estate  tail,  unto  the  said  J.  L.  in  fee  to  the  use 
of  the  said  H.  G.  in  fee-simple.    The  said  deed 
was  duly  enrolled  : — Held,  that  section  45  of  the- 
Fines  and  Keooveries  (Ireland)  Act  (4  &  5  Wm.. 
IV.,  0.  92)— section  47  of  3  &  4  Wm.  IV.,  u.  1i— 
while  prohibiting  any  Court  from  transforming,, 
by  the  application  of  any  equitable  doctrine,  a 
deed  which   according  to  its  legal  construction, 
is  ineffective  to  bar  an  entail,  into  =■  valid  dis- 
entailing assurance,   does  not  take  away  the 
general  jurisdiction  of  a  Court    of  Equity   to. 
rectify  a  disentailing  deed,  so  as  to  bring  its 
provisions    into    conformity    with    the    actual 
intention  of  the  parties  ;   that,  having  regard  to- 
the  terms  of  the  deed  in  question   the  words- 
"  in  fee  "  were  capable  of  being,  and  should 
be,  constructed  as  meaning  in  "  fee-simple  " ; 
and,  accordingly,  that,  under  section  51  of  the 
Conveyancing  Act,  1881  (44  &  45  Vict.,  c.  41), 
the  deed  was  effectual  to  pass  an  estate  in  fee- 
simple.    Hall-Dare  v.  Hall-Dare  (31  Ch.  D.  251), 
and  Banks  v.  Small  (36  Ch.  D.  716)  considered. 
In  re  Ethel  and  Mitchell's  and  Butler's  Contract' 
( [1901]  1  Ch.  945)  distinguished.     In  re  Ottley's 
Estate  WyUe,  J.,  [1910]  II.  R.  1 

Condition  subsequent  [1912]  1  I.  R.  288 

See  wm— Condition.    15. 

■ Covenant  to   settle   by   tenant  in  tail — 

Subsequent  disentailing  deed  by  coven- 
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DISENTAILING  J>EED— continued. 

antor  of  portion  of  lands  to  uses  incon- 
sistent with  articles — Disentailing  deed 
by  next  tenant  in  tail  of  other  portion 
of  lands  [1913]  1  I.  R.   343 

See  Settlement — Construction.   27 

Lands  Clauses  Act,  1845,  s.  80— Costs 

[1908]  1 1.  R,  557 
<SeePraetice— Payment  out  of  Court.     6. 

DISMISS. 

Appeal — Abandonment  of — Second   sum- 
mons [1897]  2  I.  R.  236 
See  Game.    9. 

Certiorari  [1895]  2  I.  R.  603 

See  Justices— Jurisdiction  (Petty  Sessions). 
19. 

■  Civil  Bill  ejectment — Estoppel 

[1905]  2  I.  R.  189  ;  37  I.  L.  T.  R.  239  ; 
4  N.  I.  J.  R.  118 
See  Land — Action  for  Recovery  of.    3. 
— —  Civil  Bill  ejectment — Estoppel 

[1906]  2  I.  R.  516  ;  40 1.  L.  T.  R.  148 
■See  Land — Action  for  Recovery  of.    4. 

Form  of  order  [1917]  2  I.  R.  250  ; 

51 1.  L.  T.  R.  30 
See  Justices— Jurisdiction  (Petty  Sessions) . 
56. 

Not  stated  to  be  "  without  prejudice  "  or 

"  on  the  merits  "        [1918]  2  I.  R.  347 
See  Justices— Jurisdiction  (Petty  Sessions). 
58 

On  merits- Estoppel     [1900]  2  I.  R.  565  ; 

34  I.  L.  T.  R.  27,  84 
See  Estoppel.    11. 

■■  Reversal  on  appeal — Order  of  Quarter 

Sessions — Sufficiency  of  adjudication 
[1906]  2  I.  R.  164 
-See  Justices— Quarter  Sessions.    9. 

Summons  for  assault — Evidence  heard — 

Adjournment — Withdrawal  of  summons 
— Court   differently  constituted — Dis- 
miss on  the  merits       46  I.  L.  T.  R  199 
-See  Justices— Jurisdiction  (Petty  Sessions). 

Without  prejudice— Revenue  prosecution 

—Appeal  [1897]  2  I.  R.  248 

See  Justices— Quarter  Sessions.    16. 

DISMISSAL. 

Apprentice  37  I.  l.  T.  R.  99 

See  Apprentice. 

Assistant  editor — Notice  of 

„     „    ,  291.  L.  T.  384 

See  Master  and  Servant^Contract.    3. 

For  want  of  prosecution    1  N.  I.  J.  R.  112 

See  Practice — Counterclaim.    1. 

For  want  of  prosecution 

See  Practice— Default. 

For  want  of  prosecution— Second  action 

between  substantiates,  the  same  parties 
pending  4^  I.  L.  T.  R.  37 

See  Practice — Default.    7. 

Originating  notice— Land   Law  (Ireland) 

Act,  1896,  3.  50 

[1899]  2  I.  R.  369,  372 
See  Land  Law  Acts— Fair  Rent.    71. 


DISMISSAL— continued. 

Petition  for  sale — Petitioner's  inoumbranoa 

exceeding  value  of  estata 

[1897]  1  I.  R.  540 
>S!ee  Land  Purchase  Acts — Sale  by  Land 
Judge.    9. 

Petition  for  sale — Practice,  Land  Judge 

[1905]  1 1.  R.  413;  38  I.  L.  T.  R.  49 
See  Tenant-for-Life  and  Remainderman. 
6. 

Power  of  50  I.  L.  T.  R.  189 

jSee  Company — Director.    1. 
— —  Professor  of  endowed  academy 

[1908]  2  I.  R.  357 
See  Endowed  Academy. 

Servant  of  industrial  society — Alteration 

of  rules  [1906]  2  I.  R.  193,  200 

See  Industral  and  Provident  Society.    1. 

Town     clerk — -Misconduct — Incapacity — 

Compensation  [1905]  2  I.  R.  167, 188  ; 
4  N.  L  J.  R.  128 
See  Local  Government — Existing  Otficer. 
16. 

DISMISS  WITHOUT  PREJUDICE— Sebsequent 
prosecution  for  same  offence — Criminal 
Justice  Act,  1855,  ss.  1,  2 

[1908]  2  I.  R.  429 
See  Justices — Jurisdiction  (Petty  Sessions) . 
119. 

DISPENSARY. 

— ■ — ■  District  —  Vaccination  station  —  Medical 
officer— Fees  [1906]  2  I.  R.  333  ; 

40  I.  L.  T.  R.  151  ;  5  N.  I.  J.  R.  267 
See  Vaccination.    5. 

Medical  officer — Vacation 

[1900  2  I.  R.  547  ;  34  I.  L.  T.  R.  124 
;See  Local  Government — Medical  Officer. 
14. 

DISPENSARY  DISTRICT. 

1.  Alteration  of.]    The  Local    Govern- 
ment   Board,    in    assumed    exercise    of    the 
powers  given  to  them  by  section  6  of  the  Poor 
Relief  (Ireland)  Act,  1851,  made  an  order,  under 
seal,  altering  certain  dispensary  districts  in  such 
a  way  that  two  of  the  dispensary  districts  ceased 
to  exist  as  separate  districts,  and  the  electoral 
divisions  comprised  in  the  latter  districts  were 
added  to  the  two  existing  dispensary  districts. 
An  appUoation  was  made  to  quash  the  said  order  : 
JSdd,  that  the  Local  Government  Board  were 
empowered,  under  section  6  of  the  Poor  Relief 
(Ireland)  Act,  to  "alter"  dispensary  districts 
under  certain  circumstances  in  such  a  way  that 
the  districts  would  cease  to  exist  as  separate 
districts.    Semble,  a  medical  officer  has  no  right 
to  object  to  the  alteration  of  his  dispensary 
district,   his  right   being   subordinate   to   the 
efficient  provision  of  medical  relief  to  the  sick 
poor.    B.  (Keelan  and  Carraher)  v.  Local  Govern- 
ment Board  K.  B.,  5  N.  I.  J.  R.  81 

2. Alteration     of— Poor     law— Medical 

Charities  Act,  1851  (14<fc  15  Via.,  c.  68),  ».  6— 
Local  Government  Boa/rd — Requisition  to  guar- 
dians— Sealed    order — Certiorari — Discretion    of 
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DISPENSARY  DISTRICT— continued. 
Court.]  Although  it  is  a  condition  precedent  to 
the  power  of  the  Local  Government  Board  to 
make  a  sealed  order  for  the  alteration  of  the 
existing  dispensary  districts  of  a  poor  law  union 
that  they  should  first  require  the  guardians  to 
alter  such  districts,  subject  to  the  approval  or 
disapproval  of  the  Board,  and  that  the  Board 
should  either  disapprove  of  the  alteration  pro- 
posed by  the  guardians,  or  that  the  guardians 
should  neglect  to  make  any  alteration  when 
required,  such  requisition  need  not  be  in  any 
particular  form,  and  any  formal  defect  in  it  may 
be  waived  by  the  conduct  of  the  guardians.  To 
found  the  jurisdiction  of  the  Board  to  alter  the 
districts  by  sealed  order,  it  is  sufficient  if  what, 
under  all  the  circumstances  of  the  particular  case, 
is  a  substantial  requisition  to  the  guardians  to  do 
so  has,  ia  fact,  been  first  made.  A  poor  law 
union  consisted  of  four  dispensary  districts, 
A.,  B.,  C,  and  D.  Both  the  guardians  and  the 
Local  Government  Board  were  in  agreement  that 
some  alteration  should  be  made  ;  and  an  inquiry 
was  held  by  an  inspector  of  the  Board,  at  which 
several  guardians  and  others  gave  evidence,  and 
propounded  their  views  as  to  the  most  suitable 
plan  of  re-arrangement.  The  guardians,  on  the 
25th  April,  1908,  passed  a  resolution  that  five 
dispensary  doctors  would  be  necessary,  but  that 
they  would  only  agree  to  the  appointment  of 
the  extra  doctor  on  condition  that  two  electoral 
divisions  specified  in  the  resolution — one  in  B., 
and  the  other  in  G. — should  be  made  the  centres 
of  two  re-arranged  districts.  The  Local  Govern- 
ment Board,  on  the  29th  May,  wrote  a  lengthy 
letter  to  the  guardians,  discussing  the  various 
plans  put  forward,  approving  of  the  appointment 
of  the  fifth  doctor  and  of  the  centres,  as  proposed 
by  the  guardians'  resolution.  The  letter  con- 
cluded— "  In  pursuance  of  section  6  of  the  Act 
14  &  15  Vict.,  c,  68,  the  Board  have  now  formally 
to  require  the  guardians  to  alter  the  A.,  B.,  and 
C.  dispenasry  districts,  and  to  form  instead, 
four  new  dispensary  districts,  as  follows : — B., 
C,  E.,  and  F.,"  specifying  the  electoral  divisions 
of  which  each  was  for  the  future  to  consist. 
The  guardians,  on  the  4th  July,  passed  a 
resolution  stating  that  they  considered  that  the 
proposal  made  by  the  Local  Government  Board 
in  regard  to  the  re-arrangement  of  A.  dispensary 
district  "  is  too  ridiculous  to  be  for  a  moment 
entertained,  and  they  persisted  in  sticking  to  the 
resolution  of  the  25th  April  last ;  and  when  the 
Local  Government  Board  sanction  same,  the 
guardians  will  then  propound  their  scheme" 
The  Local  Government  Board  then,  without  any 
further  communication,  issued  a  sealed  order  for 
re-arrangement  of  the  districts.  The  order 
declared  that  one  medical  officer  and  one  mid- 
wife should  be  appointed  for  each  district,  with 
qualifications  as  prescribed  by  any  sealed  order 
for  the  time  being  in  force,  provided  that  the 
medical  officer  or  midwife  holding  office  in  three 
of  the  existing  districts  should  respectively  con- 
tinue to  hold  such  office  for  three  of  the  new 
districts  as  specified  in  the  order.  On  applica- 
tion by  the  guardians  for  a  certiorari  to  quash 


DISPENSARY  mSTRICT— continued. 
the  sealed  order  : — Held,  by  the  Court  of  Appeal, 
affirming  the  judgment  of  the  King's  Bench 
Division,  that  the  sealed  order  was  valid ;  that 
the  letter  of  the  29th  May  was  a  sufficient 
requisition  to  the  guardians,  under  section  6  of 
the  Medical  Charities  Act,  1851,  to  alter  the 
districts  ;  and  that,  notwithstanding  the  impera- 
tive language  in  the  concluding  part  of  the  order, 
it  was  open  to  the  guardians  to  formulate 
an  alternative  scheme,  and  that  the  resolution 
of  the  4th  July  was,  in  substance,  a  refusal  by 
the  guardians  to  do  so,  which  had  the  effect  of 
waiving  any  informality  in  the  requisition,  and 
the  necessity  of  making  any  further  requisition ; 
further,  that  the  provision  as  to  medical  officers; 
and  midwives  did  not  invalidate  the  order. 
Per  Gibson,  J.  : — The  provision,  if  in  itself  bad, 
was  severable.  Per  Kenny,  J.  : — ^The  provision 
was  redundant  and  superfluous.  The  alteration 
of  dispensary  districts  does  not  affect  the  status 
of  medical  officers  attached  to  the  district  before 
alteration  : — Held  also,  by  the  King's  Bench 
Division,  that  the  Court,  in  its  discretion,  should 
refuse  certiorari  under  the  circumstances  of  the 
case.  B.  {Guardians  of  Castlerea  Union)  v.  Local 
Government  Board 

K.  B.,  App.,  [1909]  2  I.  R.  351,  369 ; 

42  I.  L.  T.  R.  282  ;  43  I.  L.  T.  R.  144- 

See  Local  Government — Dispensary  Distrieu 

DISPENSARY  DOCTOR— Poor  law  guardians- 
Workmen's  Compensation  Act,  1906, 
s.  13  [1908]  2 1.  R.  609  ; 

42  I.  L.  T.  R.  246 
See  Workmen's  Compensation.    117. 

DISPOSITION — Succession  duty  —  Predecessor 
— Policy  of  insurance 

[1906]  2  I.  R.  122  ;  40  I.  L.  T.  R.  95^ 
See  Revenue — Succession  Duty.    3. 

DISQUALIFICATION. 

Being  concerned  in  a  contract — Severable 

contract — Bond  not  signed  by  contrac- 
tor . —  Contractor  not  entitled  to  re- 
pudiate 46  I.  L.  T.  R.  59 
See  Local  GovernmentH-Disquallflcation. 
3. 

Bias— Justices  46  I.  L.  T.  R.  3& 

;S^ee  Justices — Disqualifleation.    10. 

Clerk  to  guardians — Six  months'  resigna- 

tion—Injunction 5  N.  I.  J.  R.  44 

See  Local  Government — Disqualification. 
6. 

•  County  coxmcillor — Contract  with  council 

— Whether     continuing      at     time     of 

election  [1905]  2  I.  R.  590  ; 

5  N.  I.  J.  R.  230 

See  Local  Government — Disqualification. 

13. 

District   councillor — Action   for  penalties 

• — Security  for  costs 

[1901]   2  I.  R.  64tt 
See  Practice — Security  for  Costs. 

■  Justices 

See  Justices — Disqualification. 
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DISQUALIFICATION— cowijweti. 

Member  of  rural  district  council  elected  by 

county  council  to  office  of  profit 

49  I.  L.  T.  R.  69 
See  Local  Government — Officer.    6. 

-  Of  member  of  county  council  or  board  of 

guardians  [1915]  2  I.  R.  4 

See   Cases   under   Local   Government — 
Disqualification.    S. 

Poor  law  guardian — Contract  with  board — 

Seed  potatoes  [1906]  2  I.  R.  173; 

40  I.  L.  T.  R.  47 
See  Local  Government— Disqualification. 
4. 

Premises  36  I.  L.  T.  R.  72,  136  ; 

2  N.  I.  J.  R.  216,  218 
See  Licensing  Acts — Offences.    16. 

DISSEISIN — Of  tenaut-for-life  by  tenant  in  tail 
— Common  recovery 

[1913]  2  I.  R.  281,  290 
See  Estate  Tail. 

DISSENTERS  —  "  Dissenting     Protestants  "  — 
Whether  term  includes  Unitarians  — 
Religious  doctrines — Usage  for  twenty- 
five  years  [1914]  1  I.  R.  271 
iSee  Charity,  Gift  to.    31. 

DISSOLUTION  BY  DEATH— Efiect  of  on  rights 
of  creditors  49  I.  L.  T.  R.  224 

See  Partnership.    2. 

DISTILLERY — Sale  of,  as  going  oouoem — Ex- 
penses of  sale  of  whiskey — Conditions  of 
sale  [1912]  1  I.  R.  467 

;Sfee  Vendor  and  Purchaser — Conditions  of 
Sale.    5. 

DISTRESS. 

Abandonment  of.]  Where  a  bailiff  in  charge 
of  goods  distrained  on  leaves  the  premises  for 
the  night,  he  abandons  the  distress.  Where  a 
bailiff  so  leaves  the  premises  and  finds  them 
barred  against  him  on  his  return  he  is  not 
justified  in  breaking  in.  A  mere  temporary 
absence,  such  as  to  smoke,  buy  food,  &c.,  is 
not  an  abandonment.  Quaere,  if  the  bailiff 
does  break  in,  is  his  possession  a  continuance 
of  the  original  distress  ?    Somers  v.  Manders 

Holmes,  J.,  29  I.  L.  T.  128 

40  I.  L.  T.  R.  88 

See  Landlord  and  Tenant — Distress. 
— ■ — •  By  rate  collector  under  his  general  warrant 
45  I.  L.  T.  R.  249 
iSee  Local  Government — Rates.    11. 

Damage  feasant  47  I.  L.  T.  R.  88 

See  Estoppel.    14. 

Default   of — Non-payment    of   penalty — 

Imprisonment  [1894]  2  I.  R.  363 

See  Justices— Jurisdiction  (Petty  Sessions). 
74. 

For  greater  amount  than  rent  due 

37  I.  L.  T.  R.  47 
See  Practice — Remitting.     98. 

Goods  of  deceased  person — Action  pending 

for   grant   of   administration — Injunc- 


DISTRESS— coftiiwMed. 

tion  on  application  of  plaintiff,  alleged 
sole   next-of-kin         [1904]  2  I.  R.  427 
iSee    Probate     (and    Administration)  — 
Practice.    24. 

lUegal  rate^Liability  of  county  council 

and  rate  collector  [1914]  2  I.  R.  41,  495 
See  Local  Government — Rates.    19. 

Mountjoy   Square   Act — Non-payment   of 

rate — Distress  not  exclusive  remedy 
[1914]  1  I.  R.  43 
See  Mountjoy  Square  Act. 

Poor  rate  29  I.  L.  T.  R.  109 

See  Poor  Rate — Recovery.    ). 

Power  of — Rule  against  perpetuities 

34  I.  L.  T.  R.  109 
See  Evidence.    9. 

Summary  conviction — -Fine  exceeding  £6 

— Imprisonment  ordered  in  default  of 

payment  without  first  ordering  distress 

[1915]  2  I.  R.  162 

See  Justices— Jurisdlctton  (Petty  Sessions). 

122. 

DISTRESS  WARRANT. 

Small  Debts  Act — To  whom  addressed 

46  I.  L.  T.  R.  88 
See  Justices — Jurisdiction  (Petty  Sessions). 
118. 

Town  rates  45  I.  L.  T.  R.  181 

See  Local  Government — Rates.    22 

DISTRIBUTION,  PERIOD  OF 

[1917]  1 1.  R.  260;  [1918]  1  I.  R.  1 ; 
51  I.  L.  T.  R.  125 

See  Settlement — Construction.    12. 

DISTRIBUTIONS,  STATUTE  OF. 

1. Advancement — Heir-at-law  —  Assign- 
ment —  Settlement  —  Marriage  — Consideration — 
Distribution  of  assets — Hotchpot — Statute  of  Dis- 
tributions (7  Wm.  III.,  c.  6),  s.  2.]  D.  was 
possessed  of  a  farm  of  land  held  under  lease 
pur  autre  vie.  By  deed,  executed  on  the  mar- 
riage of  his  son  J.,  in  consideration  of  the 
marriage  and  of  £600  paid  to  him  by  the  father 
of  the  intended  wife,  D.  assigned  tlie  farm  and 
certain  stock  and  chattels  to  J.  D.  died  in- 
testate, leaving  J.,  his  eldest  son  and  heir-at- 
law,  surviving : — Held,  that  the  farm  was 
exempt  from  being  brought  into  hotchpot  in  the 
distribution  of  assets,  on  the  ground  that  the 
assignment  of  it  was  an  advancement  of"  land  " 
to  the  heir-at-law,  but  that  the  stock  and 
chattels  transferred  to  him  by  the  deed  must 
be  brought  into  hotchpot,  as  being  simply  an  ad- 
vancement of  personal  estate.  Lyons  v.  Lyons 
M.  R.,  [1903]  1 1.  R.  156  ;  37  I.  L.  T.  R.  21 

2. Settlement  —  Construction  —  Pro- 
vision "  in  lieu  of  dower  and  thirds  at  common 
law  or  otherwise  " — Widow's  share  under,  whether 
barred.]  By  marriage  settlement,  lands  of  the 
husband  held  for  lease'  for  lives  renewable  for 
ever,  and  lands  of  the  wife  held  for  a  term  of 
years,  were  settled  upon  trust,  after  the  death 
of  the  husband,  that  the  wife,  in  case  she  should 
survive  him,  should  receive  and  take  during  her 
life  for  jointure  in  lieu,  bar,  and  satisfaction  of 
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DISTRIBUTIONS,  STATUTE  OF— continued.  i 
all  dower  and  thirds,  to  which  she  might  at  i 
common  law,  or  otherwise,  be  entitled,  the  annual 
sum  of  £50  charged  upon  all  the  said  lands. 
The  settlor  died  intestate  as  to  portion  of  his 
personal  estate,  leaving  his  widow  and  two 
children  surviving : — Held,  that  the  widow 
was  barred  from  any  share  of  the  undisposed  of 
personal  estate.  In  re  Burgess'  Trusts  (11  I. 
Ch.  R.  164)  followed.  In  re  Duigan.  Coyne 
V.  Duigan  M.  R.,  [1894]  1  I.  R.  138 

Widowed     mother      dying     intestate — 

Advancement  to  child 

[1909]  1  I.  R.  172 
See  Advancement.    2. 

DISTRICT — Inhabitants      of — Easement — Cus- 
tom—Dedication     [1900]  1  I.  R.  302 
See  Easement.    7. 

DISTRICT     ASYLUM     JOINT     COMMITTEE 
ACCOUNTS— Audit  fee 

[1918]  1 1.  R.  211  ;  52 1.  L.  T.  R.  122 
See  Local  Government — Audit.    2. 

DISTRICT   COUNCIL. 

Chairman — Expiration   of  office — Qualifi- 
cation as  Justice 

[1903]  2  I.  R.  101  ;  36  I.  L.  T.  R.  223  ; 
3  N.  I.  J.  R.  1 
/See  Justices — Disqualification.    19. 
■ Disqualification     of     member     for     non- 
attendance — Pena,lty — Summons     and 
conviction  not  negativing  exception 

[1912]  2 1.  R.  1 
See    Local  Government  Disqualification. 
14. 

Uiban — Election  of  chairman — Equality 

of  votes  [1912]  2  I.  R.  440; 

46  I.  L.  T.  R.  103, 105 
See  Local  Government — Election.    3. 

DISTRICT  COUNCILLOR. 

■= Action  for  penalties — Security  for  costs 

[1901]  2  I.  R.  640 
See  Practice — Security  for  Costs.    1. 

Disqualification — Labourer's  cottage 

[1902]  2  I.  R.  262  ;    35  I.  L.  T.  R.  102  ; 
.1  N.  I.  J.  R.  117 
See  Local  Government^— Disqualification. 
16. 

Disqualification — Prosecutor 

[1901]  2  I.  R.  39  ;  34  I.  L.  T.  R.  34 
See  Local  Goveinment — Disqualification. 
17. 

DISTRICT  INSPECTOR— Warrant  to  arrest  in 
indictable  offence  addressed  to — Right 
to  select  Justice  to  hear  complaint 
[1913]  2  I.  R.  342  ;   47  I.  L.  T.  R.  67 
See  Justices — Disqualification.    8. 

DISTRICT  LUNATIC  ASYLUM. 

1. Appointment  ol  offlcers — Powers  of  joint 

committees  of  management — Regulations  of  former 
committee  ultra  vires — Local  Oovernment  (Ireland) 


DISTRICT  LUNATIC  ASYLUM— corohmuerf. 
Act,  1898,  s.  9  (6) ;  s.  84  (b). — A  committee  of 
management  appointed  an  assistant  clerk  to  the 
asylum  without  a  competitive  examination  as 
required  by  a  regulation  framed  by  a  previous 
committee  and  approved  by  the  Lord  Lieu- 
tenant  under  the  provisions  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  s.  9  (6).  On  an 
application  for  mandamus  to  compel  them  to 

hold  a  fresh  election  in  the  prescribed  manner : 

Held,  that  no  committee  had  power  to  fetter  the 
discretion  of  future  committees  with  regard  to 
the  appointment  of  officers  as  conferred  by 
s.  84  (6)  of  the  Local  Government  (Ireland)  Act, 
1898  ;  that  the  provisions  of  s.  9  (6)  and  s.  84  (6) 
were  not  necessarily  conflicting,  but  that  were 
they  so  s.  84  (6)  was  the  dominant  section,  and 
that  there  being  no  obligation  on  the  committee 
to  appoint  an  assistant  clerk  the  proper  pro- 
cedure was  not  by  mandamus  but  by  filing  an 
information  to  restrict  the  clerk  from  discharging 
the  duties  of  an  office  to  which  he  had  not  been 
properly  elected.  B.  (Considine)  v.  The  Joint 
Committee  of  Management  of  the  Cork  District 
Lunatic  Asylum  K.  B.,  48  I.  L.  T.  H.  103 

2. Resident    medical    superintendent— 

Temporary  appointment — Joint  committee  of 
m/inageme'nt  —  Mandamus  —  "  Proceeding  "  — 
Local  Government  (Ireland)  Act,  1898,  ss.  9,  84— 
Lunacy  (Ireland)  Act,  1867,  s.  6.]  A  joint  com- 
mittee of  management  of  a  district  lunatic 
asylum  have  no  power  to  make  a  temporary 
appointment  of  a  resident  medical  ofScer,  e,g., 
for  twelve  months  only.  Mandamus  lies  against 
a  joint  committee  for  the  appointment  of  a  duly 
qualified  resident  medical  officer  after  the  lapse 
of  a  reasonable  time  after  a  vacancy  in  the  office 
has  occurred,  i?.  (Courtenay)  v.  Joint  Com- 
mittee of  Management  of  the  CarUno  District 
Lunatic  Asylum 

K.  B.,  App.,  [1909]  2  I.  R.  276,  284  ; 
42  I.  L.  T.  R.  233  ;  43 1.  L.  T.  R.  1 

Soldiers    and  sailors — Expense    of  main- 

tenance [1908]  1 1.  R.  21, 31 

See  Lunatic.    2. 

DISTURBANCE. 

Compensation  for — Landlord  and  tenant — 

Good  and  sufficient  cause  for  terminat- 
ing tenancy  49  I.  L.  T.  R.  72 
See  Town  Tenants  Act.    6. 

Good  and  sufficient  cause 

47  I.  L.  T.  R.  222 
See  Town  Tenants  Act,  1906.    15. 

Lease  for  life  of  lessee — Claim  by  executor 

[1896]  2  I.  R.  512,  521 ; 
30  I.  L.  T.  R.  149 
See  Landlord  and  Tenant — ^Landlord  and 
Tenant  Act,  1870.    5. 

Unreasonable  disturbance 

45 1.  L.  T.  R.  225,  265 
See  Town  Tenants  Act,  1906.    45. 

DIVIDEND. 

Appointment  of  [1900]  1  I.  R.  354 

See  Power— Execution.    14. 
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Bequest  of  debts  due  at  testator's  death — 

Dividends    declared     after    death  — 
Apportionment         [1914]  1   I.  B.  81 
•See  Will— Speclflc  Bequest.    3. 

Guaranteed — ^Light  railway 

[1906]  2 1.  R.  282  ;  39 1.  L.  T.  R.  194  ; 
5  N.  I.  J.  R.  233 
See  Baronial  Guaiantee.    2. 

Guaranteed — "  Net  profits  " 

[1896]  2  I.  R.  661 
See  Railway — Baronial  Guarantee. 

Paid  out  of  accumulated  profits — Bonus — 

Capital  or   income 

[1915]   1   I.   R.  321 
See  Tenant-tor-Life  and  Remainderman. 
1. 

DIVINE  SERVICE  —  Interruption   of  —  Horse- 
racing  on  Simdays — Nuisance 

[1899]  1  I.  B.  345 
<See  Nuisance.    9. 

DIVISION  OF  HOLDING— Land  Law  (Ireland) 
Act,  1896,  3.  5  (2) 
See  Gases  under  Land  Law  Acts — Separa- 
tion ol  Holding. 

DIVORCE.  , 

See  Cases  under  Practice  (Matrimonial) — 
Divorce. 

Compromise  of  suit — Order  for  payment 

of  costs  to  petitioner's  solicitor 

[1899]  2  I.  R.  128 
See  Solicitor— Bill  of  Costs.    63. 

Costs      of      proceedings      for — Judgment 

obtained  against  wife  by  her  solicitor — 
Bar  to  claim  against  husband 
[1912]  2  I.  R.  116, 125  ;  45  I.  L.  T.  R.  198 
See  Husband  and  Wife— Divorce. 

Petition  for — Place  of  trial 

[1899]  2  I.  R.  130  ;  3  N.  I.  J.  R.  65 
See    Practice    (Matrimonial)— Place    of 
Trial. 

DOCUMENT  OF  TITLE— Mortgage  paid  off  out 
of  purchase-money  of  part  of  lands — 
Custody  of  mortgage  deed 

46  I.  L.  T.  R.  83 
iSee  Land  Purchase  Acts — Practice.    16. 

DOCUMENT  PARTLY  TESTAMENTARY— Pro - 
„  l*ate  2  N.  I.  J.  R.  275 

See  Probate  (and  Administration) — Testa- 
mentary Document.    2. 

DOCUMENT  REFERRED  TO  IN  PLEADING— 

Inspection  by  Court 

„     „     ^.       „,  17  I.  C.  L.  R.  394 

See  Practice— Pleading.    3. 

DOCUMENTS. 

Brief  of — ^Motion  for  judgment 

31  I.  L.  T.  R.  157 
See  Solicitor- Bill  of  Costs.    43. 

Discovery 

See    Cases    under    Practice— Discovery. 


DOCVWEHTS—continued. 

Discovery — Privilege 

[1905]  2 1.  R.  38,  46,  58,  61;  38  I.  L.  T.  R.  7, 166; 
4  N.  I.  J.  R.  236 
<See  Practice — ^Discovery.    43,  45. 
•  Discovery — Specific     document — Applica- 
tion ex  parte  [1914]  2  I.  R.  206 
See  Practice — Discovery.    51. 

Production    and    inspection — Action    of 

slander 

[1913]  2 1.  R.  313  ;  47  I.  L.  T.  R.  42 
See  Practice — ^Discovery.    7. 

Relevancy  47  I.  L.  T.  R.  20 

See  Practice — Discovery.    14. 

DOG. 

1. Laying  poison  tor — Notices  not  given — 

AUurement — Protection  of  Animals  Act,  1911, «.  8] 
Where  a,  man  laying  poison  fails  to  give  the 
statutory  notices  he  remains  liable  under  his 
commom  law  liability  to  the  owners  of  dogs, 
nor  can  he  plead  the  absence  of  allurement. — ■ 
M'  Cann  v.  Garry 

Molony,  L.J.,  50  I.  L.  T.  R.  148 

2. Licence — Possession     of    unlicensed 

dog  a^uired  after  31a(  March — Summons  charg- 
ing such  possession  in  February  of  following 
year — Dogs  Regulation  {Ireland)  Act,  1865 
(28  Vict,  c.  50),  s.  20.]  Section  20  of  the  Dogs 
Regulation  (Ireland)  Act,  1865,  imposes  a 
penalty  on  any  person  who  shall,  after  the 
31st  March  in  each  year,  have  in  his  possession 
a  dog  not  duly  licensed  in  accordance  with  the 
provisions  of  the  Act.  F.  was  charged  on 
summons,  under  the  section,  with  having,  on 
the  17th  February,  1904,  had  in  his  possession 
a  dog  without  having  obtained  a  licence. 
Evidence  was  given  that  F.  had  the  dog  in  his 
possession  on  the  17th  February,  1904,  and 
that  he  had  got  it  in  August,  1903,  and  had  never 
taken  out  a  licence.  The  dog  was  two  or  three 
years  old  : — Held,  that  the  summons,  in  merely 
charging  possession  of  an  unlicensed  dog  on  the 
17th  February,  disclosed  no  offence.  Per 
Gibson  and  Madden,  JJ.  -.  Section  20  of  the 
Act  is  not  confined  in  its  application  to  a  person 
who  was  in  possession  of  the  dog  before  the 
31st  March,  but  includes  a  person  acquiring 
possession  of  an  unlicensed  dog  after  that  date. 
Qucere — If  very  young  dogs  come  within  the 
Act.  M'Elroy,  Appellant;  Freeman,  Respon- 
dent   K.  B.,  [1905]  2  I.  R.  367;  5  N.  I.  J.  R.  203 

3. Unmuzzled  dog  on    public    road — 

Dangerous  dog — Summary  Jurisdiction  (Ireland) 
Act,  1851  (14<fc  15  Vict.,  c.  92),  s.  10,  sub-s.  7.] 
By  s.  10,  sub-s.  7,  of  the  Summary  Jurisdiction 
(Ireland)  Act,  1851,  any  person  who  keeps  or 
suffers  to  be  at  large  within  fifty  yards  of  any 
public  road  any  dog,  without  having  such  dog 
muzzled,  or  without  having  a  block  of  wood 
fastened  to  the  neck  of  such  dog  of  sufficient 
weight  to  prevent  such  dog  from  being  dangerous 
IS  made  liable  to  a  fine  On  the  hearing  of  a 
summons  brought  against  F.  under  the  sub- 
section it  appeared  that  F  had  allowed  a  dog, 
not  a  dangerous  dog,  to  be  at  large  on  the 
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public  road,  unmuzzled  and  without  a  log.  The 
magistrate  diamissed  the  summons  : — Held,  that 
the  magistrate  was  right  in  his  decision,  on  the 
ground,  per  Cherry,  L.C.J,  and  Molony,  J.,  that 
the  sub-section  did  not  apply  to  the  case  of  a 
dog  on  the  public  road ;  per  Madden,  J.,  that 
it  applied  to  dangerous  dogs  only.  Devaney  v. 
Field  K.B.,   [1915]   2  I.  R.  180 

Barking  at  foals — Injury  43  I.  L.  T.  R.  237 

See  Negligence.    29. 

Chasing  sheep — Liability  of  owner  of  dog 

for  injury  31  I.  L.  T.  R.  143 

See  Negligence.    17. 

In  pursuit  of  sheep — Right  to  shoot 

47  I.  L.  T.  R.  296 
See  Trespass.    6. 

Poaching — Right  to  shoot 

47  I.  L.  T.  R.  153,  296 
See  Trespass.    6,  7. 

Poisoning — Claim  for  compensation  for — 

Malicious  injury        33  I.  L.  T.  R.  114 
See  Malicious  Injury.    76. 

Poisoning  lands — Nuisance — Liability 

46  I.  L.  T.  R.  221 
See  Nuisance.    3. 

Setting — Conviction  at  Petty  Sessions  for 

keeping  bad  16  I.  C.  L.  R.  423 

See  Justices— Jurisdiction  (Petty  Sessions). 
115. 

Worrying    sheep  —  Apportionment        of 

damages  36  I.  L.  T.  R.lOO,  172 

See  Damages.    2. 

DOMESTIC  SERVANT— Legacy  to  laundress 

[1903]  1  I.  R.  525 
See  Will— Words.    10. 

DOMICIL. 

1. Change  of  domicil  of  origin — Per- 
manence of  residence — Declaration  of  intention.'] 
The  domicil  of  origin  will  be  presumed  to  con- 
tinue until  a  new  one  is  acquired.  To  effect  a 
change  for  such  a  purpose  there  must  not  only 
be  a  change  of  residence  but  an  intention  to 
abandon  the  former  domicil  and  acquire 
another.  Long-continued  residence  is  strong 
evidence  of  intent  to  change  the  domicil,  but 
alone  and  rmaccompanied  by  the  intent  will 
not  effect  the  change.  The  question  is,  in  all 
cases,  a  question  of  fact  to  be  determined  by  the 
particular  circumstances  of  eath  case.  Under 
the  will  of  her  husband,  E.  C.  D.,  the  plaintiff 
was  entitled  to  the  income  of  the  residue  of  his 
property  for  her  life  so  long  as  she  continued 
unmarried.  The  plaintiff  was  bom  in  London, 
of  English  parents,  in  1835,  and  went  with  her 
parents  to  America  when  she  was  three  years 
old.  In  1858  she  married  E.  C.  D.,  who  was 
bom  in  Dublin,  of  British  parents,  and  who  had 
gone  to  America  in  his  infancy.  At  the  date  of 
the  marriage  he  was  a  wine  and  spirit  merchant 
in  New  York  in  partnership  with  his  father.  In 
1858  the  partnership  was  dissolved,  and  the 
father  in  1859  returned  to  Dublin,  where  he 
took  a  lease  of  some  property  and  built  some 
houses.     E.  C.  D.  returned  to  Dublin  in  1864 
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with  his  wife,  and  lived  there  till  hia  death  in 
1871.  The  plaintiff  continued  to  reside  in 
Dublin  with  her  mother-in-law  until  the  death 
of  the  latter  in  1881,  and  for  a  year  afterwards. 
The  plaintiff  then  travelled  for  about  five  years, 
and  had  not  any  fixed  abode.  In  1887  she 
went  to  reside  in  the  house  of  M.  in  New  York, 
who  had  married  her  sister  and  was  a  widower, 
and  she  resided  there  for  four  years  until  the 
last  of  his  daughters  was  married  in  1891.  M. 
was  bom  in  London  in  1827  of  English  parents. 
In  1852  he  went  to  New  York  as  agent  for  his 
father's  business,  that  of  a  merchant  in  London ; 
he  visited  England  every  year.  In  1858  he 
married  a  sister  of  the  plaintiff.  He  purchased 
a  house  and  some  land  in  Staten  Island,  near 
New  York,  and  he  afterwards  added  to  it  by 
further  purchases ;  he  also  bought  a  fishing  in 
Canada,  where  he  went  every  year.  He  refused 
to  become  a  naturalised  citizen  of  the  United 
States,  and  he  frequently  expressed  the  inten- 
tion of  returning  to  England  as  soon  a«  he  had 
made  his  fortune.  His  wife  died  in  London  in 
1884.  In  1888  he  retired  from  business,  and 
sold  most  of  his  property  in  America ;  and  on 
the  24th  June,  1891,  he  married  the  plaintiff 
in  New  York,  where  a  marriage  with  a  deceased 
wife's  sister  is  lawful.  In  1892  he  bought  a 
property  in  the  Comity  of  Surrey : — HM 
(afSrming  the  decision  of  Porter,  M.R.),  that 
the  plaintiff  and  M.  were  both  on  the  24th  June, 
1891,  domiciled  Americans,  and  that  the 
marriage  was  a  valid  marriage.  Davis  v.  Adair 
M.  R.,  App.,  [1895]  1 1.  B.  379,  407 

2.  Probate  —  Power  of  appointment  — 

Will    made    in    execution    of   power — Limited 
grant.]    By  marriage  settlement,  made  in  1853, 
real  estate  in  Ireland  and  certain  moneys  were 
vested  in  trustees  by  the  intended  husband  upon 
trust  to  sell  the  real  estate,  and  to  hold  the 
proceeds  of  sale  and  the  moneys  upon  trust 
(in  the  events,  which  happened,  of  their  being 
no  child  of  the  marriage,  and  of  the  husband 
dying  in  the  lifetime  of  his  wife)  for  such  person 
or  persons,  for  such  estates  or  interests,  and  in 
such  manner  as  he  should  by  deed,  or  by  his 
last  wiU  and  testament,  in  writing,  appoint. 
The  husband  died  in   1865,   having  made  his 
will  in  Scotland  in  1862,  by  which  he  gave  all 
the  rest  of  his  property  to  his  wife  for  life,  and 
appointed  her  residuary  legatee.     In  1866  pro- 
bate of  the  will,  in  common  form,  was  granted 
to  A.,  who  had  been  appointed  executor  and 
trustee.     In  1897  the  wife  died,  having  made  a 
will    appointing    B.    executor    and    residuary 
legatee.     The  husband  was  a  domiciled  Scotch- 
man.    His  will  was  duly  executed  according  to 
the  Wills  Act,  1837,  but  invalid  according  to 
Scotch  law.     The  real  estate  remained  unsold. 
An  action  having  been  brought  to  revoke  the 
probate  of  the  will  of  the  husband,  the  Court 
held : — 1.  That  the  real  estate  was,  notwith- 
standing the  trust  for  conversion,  to  be  regarded 
as  land  ;  and  that,  the  will  being  valid  according 
to  the  law  of  England,  the  residuary  gift  was  a 
good  appointment  of  the  beneficial  interest  in 
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the  lands  to  the  wife.  2.  That  the  residuary 
gift  was  also  a  good  appointment  of  the  trust 
moneys,  inasmuch  as  the  intention  of  the  settle- 
ment was  that  the  trust  funds  were  to  be  dis- 
posed of  by  a  will  made  according  to  the  law  of 
England.  That  the  probate  in  common  form 
should  be  revoked,  and  liberty  given  to  B.  to 
apply  for  a  grant  limited  to  the  real  estate  and 
trust  moneys,  the  subject-matter  of  the  power  of 
appointment.  Murray  v.  Ghampemowne 
Q.  B.  (Prob.),  [1901] 2 1. R. 232;  35I.L.T.R.68 

3. Service    of    writ    ol    summons    out 

Ol  the  jUTisdlction — Abandonment  of  original 
domicil — Permanency  of  residence — Proof  of 
intention — Acts  indicating  intention  after  threat 
of  legal  proceedings — B.  S.  C,  Ireland,  1891, 
Order  XI.,  Rule  1.]  -S.  was  bom  in  1868  in 
Ireland,  where  his  father  was  temporarily 
located.  In  1873  he  returned  with  his  father 
to  England.  In  1883  he  went  to  Cannes  to 
live  with  his  uncle,  by  whom  he  waa  supported 
and  maintained,  and  who  had  resided  there 
for  several  years,  following  the  profession  of  a 
teacher  of  languages.  In  1887  S.  came  to 
Birmingham  for  the  purposes  of  studying 
pharmacy.  In  the  same  year  his  father  acquired 
an  Irish  domicil,  having  purchased  a  house  in 
Ireland,  where  he  resided  with  his  family  till  the 
beginning  of  1893,  when  he  sold  his  property 
there.  S.  paid  occasional  visits  to  his  father's 
home  in  Ireland.  In  1890  he  returned  to  his 
uncle  at  Cannes.  On  the  25th  March,  1892, 
he  married  the  plaintiff,  who  was  the  widow  of 
a  French  gentleman,  the  ceremony  being  per- 
formed at  the  British  Consulate  at  Nice.  At  the 
date  of  this  marriage  the  plaintifi  was  entitled 
to  considerable  personal  property,  and  some 
real  estate  in  Jersey.  Shortly  after  her  marriage 
the  plaintiff  left  S.,  and,  through  her  solicitor, 
threatened  legal  proceedings  against  him  and  his 
uncle,  alleging  that  they  (in  breach  of  an  ante- 
nuptial agreement)  had  obtained  by  fraud  and 
violence  a  portion  of  her  property,  and  had  by 
similar  means  induced  her  to  sign  a  bill  of 
exchange  or  promissory  note  for  30,000  francs. 
Subsequently,  by  deed  dated  the  20th  September, 
1892,  S.  and  his  rmcle  entered  into  partnership 
with  H.,  to  carry  on  a  business  at  Cannes.  On 
the  10th  October  following  8.  registered  himself 
with  the  Mayor  of  Cannes  as  having  declared  his 
wish  "  etablir  (ou)  avoir  etabli  sa  residence  a 
Cannes  :  " — Held,  that  S.  was  not  "  domiciled  " 
within  the  jurisdiction,  and  that  no  writ  could 
be  served  on  Mm  out  of  the  jurisdiction.  On  the 
hearing  of  the  application  to  discharge  the  order 
for  service  out  of  the  jurisdiction  an  order  was 
made  by  the  Master  of  the  Rolls  for  the  attend- 
ance of  the  defendants  for  cross-examination 
on  their  affidavits  in  the  case,  on  the  terms  that 
no  legal  process  should  be  served  on  either  of 
them  coming  to  Ireland,  remaining,  or  going  away 
within  a  reasonable  time.  Spurway  v.  Spurway 
M.  R.  App.,  [1894]  1 1.  R.  385,  401; 
28 1.  L.  T.  R.  2 

47  I.  h.  T.  R.  287 

See  Practice— Service.    60. 
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English— Assets  in  Ireland — Probate 

[1901]  2  I.  R.  489 
See  Probate  (and  Admin'stration)— Grant 
of  Probate.    17. 
— —  English  divorce — Subsequent  petition  in. 
Ireland  [1896]  1  I.  R.  603,  613 

See  Practice  (Matrimonial)— Divorce.    2. 
__ —  Foreign — Limited    grant    of    administra- 
tion— Chattels  real — Next-of-kin 

35  I.  L.  T.  R.  240 
See  Probate  (and  Administration)— Grant 
of  Administration.    31. 

Petition  in  Ireland  for  nullity  of  marriage 

celebrated  in  India    [1898]  2  I.  R.  130 
See   Practice    (Matrimonial)— Nullity    o£ 
Marriage.    2. 

Real  estate  in  colony — Lex  loci 

[1902]  1  I.  R.  451  ;   36  I.  L.  T.  R.  76 
See    Husband     and    Wile  —  Intestates 
Estates  Act.    2. 

Suit  for  nullity  of  marriage — Divorce 

[1903]  2  I.  R.  133 
See   Practice    (Matrimonial)— Nullity    of 
Marriage.    1. 

WiU  invalid  by  law  of — Appointment 

42  I.  L.  T.  R.  113  ;  43  I.  L.  T.  R.  235 
See   Probate  (and  Administration) — Ex- 
ecution of  Will.    9. 

DOMINANT  AND  SERVIENT  TENEMENTS— 

Unreasonable  user  by  owner  of  servient 

tenement — Bog — -Damage  to  cut  turf 
[1913]  2  I.  R.  119  ;  47  I.  L.  T.  R.  15 
See  Turbary.    11. 

DONATIO  MORTIS  CAUSA. 

1. Deposit  receipt.]     A  deposit  receipt 

unindorsed  is  a  good  subject-matter  of  a  donatio 
mortis  causd.  The  principle  of  Duffield  v.  Elwes 
(1  Bli.  N.  S.  497)  applied.  Porter  v.  Walsh 
V.-C,  [1895]  1 1.  R.  284;  App.,  [1898]  1  I.  R.  14a 

2. Deposit  receipt  —  Suicide  —  Pviblic 

policy. '\  The  owner  of  a  deposit  receipt  gave 
the  document  to  her  sister  under  circumstances 
such  that  the  jury  found  that  it  was  so  given 
in  contemplation  of  death  which  was  to  be 
effected  by  suicide,  and  that  the  gift  was  to- 
take  effect  only  in  the  event  of  the  donor's 
death : — Held  (affirming  the  decision  of  the 
Exchequer  Division),  that  the  gift  under  such 
circumstances  did  not  constitute  a  valid  donatio- 
mortis  causd  Quaere — Can  there  be  a  valid 
donatio  mortis  causd  when  the  donor  at  the  time 
of  the  donation  is  in  gpod  bodily  health  ?  Agneur 
V.  Belfast  Banking  Company  and  Glaney 

App.,  [1896]  2  I.  R.  204  ;  29  I.  L.  T.  262 

3. Funds  In  the  hands  of  trustee — Cfift 

of  a  balance.']  Where  a  dying  person  tells  a 
trustee  what  to  do  with  certain  funds  in  the 
hands  of  the  trustee,  in  the  event  of  her  death, 
this  is  sufficient  to  constitute  a.  valid  donatio 
mortis  causd.  In  such  a  case  the  donation  may 
be  of  a  balance  remaining  in  the  hands  of  the 
trustee,  after  the  payment  out  of  certain  charges, 
of  uncertain  amount.     Murphy  v.  Quirke 

Cir.  Cas.,  Kenny,  J.,  43  I.  L.  T.  R  225- 
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4. I  0  U.]      An  I  0  U  cannot  be  the 

subject  of  a  donatio  mortis  cauaA.    Duckworth  v. 
Lee  App.,  [1899]  1  I.  H.  405 

Not    liable    for  costs   of   administration 

[1917]  1 1.  R.  312  ;  51 1.  L.  T.  R.  60 
See  Administration — Action.    1. 

DOOR — Way  necessary  for  convenient  user  of 
demised  premises — Key  given  to  lessee 
at  date  of  lease 

[1905]  1 1.  R.  154, 174  ;  39 1.  L.  T.  R.  1 
See  Way— Right  of.    2. 

DOUBLE     INSOLVENCY— Rule    in    Ex    parte 
irari»5r(19  Ves.  345) 
.See  Company — Winding-up.    6,  15. 

DOWER. 
1. Administration  ol  real  and  personal 

■estate — Simple  contract — Creditors — Priority^- 
3  dki  Wm.  IV.,  c.  104—3  *  4  Wm.  IV.,  c.  105, 
.s,  5.]  Notwithstanding  the  Administration  of 
Estates  Act,  1833  (3  &  4  Wm.  IV.,  c.  104),  and 
section  5  of  the  Dower  Act,  1833  (3  &  4  Wm.  IV., 
■c.  105),  the  widow's  right  to  dower  has  still 
priority  over  mere  creditors  of  a  deceased 
husband.  Spyer  v.  Hyatt  (20  Beav.  621)  and 
Jones  V.  Jones  (4  K.  &  J.  361)  followed.  In  re 
M'Mackin,  deceased ;  Northern  Banking  Co. 
V.  M'Mackin  M.  R.,  [1909]  1  I.  R.  874 

2. Exoneration    of    personal    estate — 

Legacies  charged  on  real  estate — Dower  Act,  1833, 
■s.  9.]  A  testator  having  bequeathed  certain 
legacies,  including  a  legacy  of  £300  to  his  wife, 
■devised  and  bequeathed  all  the  residue  and 
remainder  of  his  property  to  his  brother  James 
absolutely,  adding — "  And  I  hereby  charge  all 
my  property  so  bequeathed  to  my  said  brother 
James  with  the  payment  of  the  legacies  to  my 
wife  and  brothers  George  and  Henry."  James 
predeceased  the  testator,  who  died  leaving  bpth 
real  and  personal  estate  : — Held,  (1)  that  the 
legacies  were  primarily  payable  out  of  the 
personal  estate  ;  and  (2)  that  the  gift  to  the 
widow  of  £300  charged  on  the  real  estate  was  a 
devise  of  an  "  interest  "  in  land  out  of  which  she 
would  have  been  entitled  to  dower,  and  her  right 
to  dower  was  barred  by  s.  9  of  the  Dower  Act, 
1833 — In  re  Bleakley;  Bleakley  v.  Beatty 

Oh.  Div.,  48  I.  L^T.  R.  139 

3. Finance     (1909-10)     Act,       1910— 

Term  IV — Costs  of  preparing —  Heir-at-law  and 
<loweress.'\  A  widow  who  is  in  receipt  of  one- 
third  of  the  net  rents  of  realty  and  who  has  not 
had  an  assignment  of  the  lands  made  to  her  is 
liable  to  pay  a  portion  of  the  costs  of  the  pre- 
paration of  Form  IV.  for  the  purpose  of  incre- 
ment value  duty  under  the  Finance  Act,  1910, 
incurred  by  the  heir-at-law  who  is  in  actual 
occupation  of  the  whole  of  the  lands,  and  who 
pays  to  the  doweress  her  share  of  the  rents  after 
deducting  reasonable  outlay.  Such  costs,  how- 
ever, are  a  capital  charge  and  the  doweress  is 
liable  to  pay  only  interest  for  her  life  on  one- 
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third  of  such  costs  or  the  redemption  value  of 

such  interest.     Murphy  v.  M'Coy 

Co.  Ct.,  48  I.  L.  T.  31 

4. Rights  of  doweress — Marriage  settle- 

ment — Annuity  out  of  leaseholds  to  intended  wife 
far  the  purpose  of  making  a  provision  for  her  " — 
Bight  to  donver  and  thirds  not  barred— Merger — 
Denver  of  equitable  estates — 3  &  4  Wm.  IV., 
c.  105,  s.  2— -Estate  <pur  autre  vie  and  estate  in 
fee — Contingent  remainder  interposed.]  By  a 
settlement  executed  by  a  widower  on  the 
occasion  of  his  second  marriage  leaseholds  were 
conveyed  by  him  to  trustees  on  trust  to  pay 
to  the  intended  wife,  after  his  death,  an  annuity 
of  £500.  The  settlement  recited  an  agreement 
that  the  lands  were  to  be  conveyed  to  the 
trustees  upon  the  trusts  (amongst  others) 
for  the  purpose  of  making  a  provision  for  the 
intended  wife  by  securing  to  her  a  life  annuity 
of  £500  : — Held,  that  the  settlement  was  no 
bar  to  the  widow's  claim  to  dower  or  thirds. 
Vizod  V.  Londen  (Wm.  Kolynge,  17)  explained. 
By  a  Landed  Estates  Court  conveyance  of  the 
14th  July,  1864,  perpetual  yearly  rents  were 
granted  to  X.,  his  heirs  and  assigns,  in  trust 
during  the  life  of  A.  to  permit  C.  (the  purchaser) 
and  his  assigns  to  receive  the  rents  for  his  and 
their  own  use,  and  after  the  death  of  A.  to  the 
use  that  B.,  the  wife  oi  A.,  should,  if  she  sur- 
vived him,  receive  a  jointure  of  £250  a  year,  and, 
subject  thereto,  to  the  use  of  the  first  and  other 
sons  of  A.  and  B.  in  tail  male,  and  in  default 
of  such  issue  male  to  the  use  of  the  first  and 
other  daughters  of  A.  and  B.,  and  their  heirs, 
as  tenants  in  common,  and  in  default  of  such 
issue  then  to  the  use  of  C,  his  heirs  and  assigns, 
for  ever,  subject  to  certain  charges  mentioned 
in  the  conveyance.  On  the  27th  June,  1882, 
C.  mortgaged  the  perpetual  yearly  rents  to  an 
insurance  company;    On  the  8th  October,  1886, 

C.  died  intestate,  lea'ving  D.,  a  widow,  and  E. 
and  F.,  daughters  of  a  deceased  son  by  a  former 
marriage,  his  co-heiresses  at  law.  A.  died  in 
1891,  without  issue,  lea'ving  B.  surviving.  In 
1897  D.  brought  an  action  against  E.  and  F. 
to  establish  inter  alia  her  right  to  dower : — 
Held,  that,  notwithstanding  the  interposition 
of  the  contingent  estate  to  the  issue  of  A.  and 
B.,  the  estate  pur  autre  vie  given  to  C.  by  the 
Landed  Estates  Court  conveyance  merged  in, 
or  united  with,  the  estate  in  fee  in  remainder 
given  to  him  by  the  same  conveyance,  and  that 

D.  was  entitled  to  dower.  In  re  Michdl; 
Moore  v.  Moore  ([1892]  2  Ch.  87)  considered. 
CordaVs  Case  (Ci^o.  Eliz.  315)  questioned. 
Lemon  v.  Mark 

M.  R.,  [1899]  1  I.  R.  416  ;  32  I.  L.  T.  R.  90  ; 
App.,  [1899]  1  I.  R.  435 

5. Rights  of  doweress — Not  assigned — 

Quarantine — Widow  remaining  in  possession  of 
house — Civil  Bill  ejectment  by  heir-at-law — -Metes 
and  bounds — Defence— Form  of  decree — Parti- 
tion.'] A  widow  entitled  to  dower  out  of  the 
dwelling-house  of  her  deceased  husbaiid,  and 
remaining  in  possession  thereof  long  after  her 
forty  days'  "  quarantine  "  had  expired,  dower 
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not  having  been  assigned  to  her,  has  a  good 
defence  to  an  ejectment  on  title  as  regards  one 
undivided  third  part,  and  the  heir-at-law  is  only 
entitled,  as  against  her,  to  a  decree  for  possession 
of  an  undivided  two-thirds  thereof.  Hanky  v. 
Hanky    Cir.  Cas.,  Madden,  J.,  33  I.  L.  T.  K.  140 

■ And  thirds  at  common  law  or  otherwise 

[1894]  1  I.  R.  138 

See  Distributions,  Statute  of.    2. 
Issuing  out  of  annuity       44  I.  L.  T.  R.  145 

See  Land  Purchase  Acts— Practice.    1 5. 

DRAFT — Of  conveyance — Comparison  with  en- 
grossment—Costs      [1906]  1  I.  R.  478 
See  Solicitor— Bill  of  Costs.    148. 

DRAFT  NET— Licence— Tender  of  duty 

[1906]  2  I.  R.  219,  244 
See  Fisheries  Acts.    5. 

DRAIN. 

■ Communication  with  sewer  of  adjoining 

sanitary  authority      [1899]  1  I.  R.  157 
See  Public  Health  Acts.    37. 

■ House  —  Improvements  —  Settled    Land 

Acts — Power  to  charge  inheritance 

[1903]  1  I.  R.  49 
See  Settled  Land  Acts.    16. 

Improvements  by  fee-farm  grantee — Fair 

rent  [1895]  2  I.  R.  475  ; 

28  I.  L.  T.  R.  56  ;  29  I.  L.  T.  R.  42 
See  Land  Law  Acts — Redemption  of  Rent 
Act.    10. 

Public  Health  Acts — "  Single  private  drain 

or  sewer  "  [1913]  2  I.  R.  126 

See  Public  Health  Acts.    40. 

Water   flowing  from  highway — Duty  to 

scour  [1910]  2  I.  R.  544 

See  Local  Government — Roads.    49. 

DRAINAGE. 

Natural  stream — Flooding  due  to  non-feasance 
by  owner  of  stream — Procedure — 5  cfc  6  Vict,  u. 
89,  «.  58.]  The  owner  of  land  through  which  a 
natural  stream  passes  is  not  liable  for  flooding  of 
the  land  of  an  adjoining  owner  by  reason  of  the 
owner  of  the  land  not  having  cleaned  and 
secured  the  portion  of  the  stream  flowing 
through  his  land.    Normile  v.  RuddU 

Cir.  Cas.,  47  I.  L.  T.  R.  179 

DRAINAGE  ACT — Fair  rent — Improvements — 
Increase  of  value  to  the  land — Occu- 
pier's annuity  1  N.  I.  J.  R.  283 
See  Land  Law  Acts.— Fair  Rent.    57. 

DRAINAGE    AND    IMPROVEIVIENT    CODE. 

1.  Rating — Applotment  amongst  proprie- 
tors—Form of  rate — Procedure — Apportionment 
certificate  of  Board  of  Works — Person  rated  before 
aepportionment — Bates  prematurely  made, — Two 
rates  in  one  year — Drainage  and  Navigation 
Act,  1842,  s.  121.]  A  Board  of  Drainage  Trustees 
constituted  under  s.  120  of  5  &  6  Vict.,  c.  89, 
passed  a  resolution  fixing  £300  as  the  amount 
required  for  maintenance  purposes  during  the 


DRAINAGE    AND    IMPROVEMENT   CODE— 

continued. 
year  and  determining  that  the  proprietors  of 
the  lands  in  the  drainage  district  were  thereby 
rated,  assessed  and  taxed  proportionately.  The 
resolution  further  charged  the  said  sum  upon  the 
lands  in  the  arainage  district  and  referred  to  the 
award  fixing  the  proportion  of  the  liability. 
There  was  no  applotment  amongst  the  several 
proprietors : — HM,  that  the  trustees  had 
substantially  complied  with  the  rating  provision 
in  s,  121  of  5  &  6  Vict.,  c.  89,  and  that  as,  by 
reason  of  the  reference  to  the  award,  which  fixed 
the  decimal  proportion  of  each  portion  of  land, 
the  liability  of  each  proprietor  was  certain,  the 
rate  was  good.  A  rate  for  drainage  maintenance 
was  struck  on  June  28,  1910.  On  that  date  the 
lands  of  K.  were  liable  for  the  maintenance  of 
the  drainage  works  in  the  district  to  the  extent 
of  .00225  by  virtue  of  an  apportionment  certifi- 
cate of  the  Board  of  Works  made  in  1904.  When 
the  rate  was  struck  in  1910  E.  was  the  proprietor 
of  part  of  the  lands  of  K.,  and  a  certificate  was 
given  by  the  Board  of  Works  in  1911,  sub- 
apportioning  his  liability  : — Held,  (following 
Bole  V.  Smith,  [1899]  1  I.  B.  378),  that  E.  alone 
could  not  be  made  liable  in  an  action  by  Civil 
Bill  for  any  part  of  the  rate  made  in  1910.  A 
rate  for  the  maintenance  of  drainage  works  was 
made  on  August  18,  1911,  by  virtue  of  s.  121 
of  the  Act  of  1842.  Another  rate  for  mainten- 
ance was  made  on  May  3,  1912.  Held,  that  th& 
second  rate  was  bad,  being  premature,  and  was 
not  recoverable.  BaUinamore  and  Ballyconnell 
Drainage  Trustees  v.  Elliott 

Co.  Ct.,  47  I.  L.  T.  242 

2. Construction  of  statutes — Cumulative 

remedy — Maintenance  rate — Power  of  entry — 
Appointment  of  receiver — Drainage  (Ireland)  Act, 
1842  (5*6  Vict.,  c.  89),  ss.  Ill,  121— Supreme- 
Court  of  Judicature  Act  (Ireland),  1877  (40  dk  41 
Vict,  c.  57),  a.  28  (8).]  Section  111  of  the 
Drainage  (Ireland)  Act,  1842  (5  &  6  Vict.,  o.  89), 
dealing  with  sums  specified  by  award  under  the 
Act,  and  thereby  charged  on  land  in  respect  of 
expenditure  for  drainage  or  improvement  there- 
of, provides  that  in  certain  events  it  shall  be 
lawful  for  the  Commissioners  of  Public  Works, 
or  any  person  authorised  by  them,  to  enter  upon 
the  lands  and  receive  the  rents  and  profits 
thereof  ;  and  that  it  shall  be  lawful  for  the 
Court  of  Chancery,  upon  the  application  by 
petition  of  the  Commissioners,  to  appoint  a. 
receiver  of  the  rents  and  profits ;  and  that  it 
shall  be  lawful  for  the  commissioners,  if  they 
shall  so  think  fit,  to  raise  the  sum  charged  by 
mortgage  of  the  land.  Section  121,  dealing 
with  sums  fixed  as  a  maintenance  rate,  provides 
that  the  Commissioners  and  trustees,  respec-^ 
tively,  shall  have  the  same  powers,  rights,  and 
privUeges,  by  entry  or  mortgage,  to  enforce  the 
payment  of  such  sums  as  were  given  to  the 
Commissioners  for  enforcing  payment  of  sums 
charged  under  their  award.  In  an  action 
brought  by  trustees  of  a  drainage  district  for 
the  appointment  of  a  receiver  in  respect  of 
arrears  of  a  maintenance  rate  : — Held,  that  there- 
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DRAINAGE    AND   IMPROVEMENT   CODE— 

continued. 
was  jurisdiction  to  appoint  such  receiver.     Bole 
-V.Smith  V.-C,  [1899]1I.R.374 

3. Drainage   board — Injury   caused    by 

negligence  in  the  execution  of  statutory  powers — 
Fleming  water — Drainage  {Ireland)  Act,  1863, 
26  cfc  27  Vict.,  ti.  88.]  In  or  prior  to  the  year 
1883,  acting  in  the  execution  of  their  statutory 
powers  of  construction  and  maintenance,  the 
defendants,  a  drainage  board  constituted  under 
the  26  cfc  27  Vict.,  c.  88,  for  the  purpose  of  drain- 
ing and  improving  the  district,  made  deeper  and 
wider  the  bed  of  the  Rathangan  river,  and 
diverted  into  it  another  stream,  thereby  materi- 
ally increasing  the  volume  of  water  flowing 
■down  the  Rathangan  river,  and  altering  its 
natural  flow.  They  failed  to  exercise  due  care 
in  periodically  cleansing  the  river  bed,  the 
necessity  for  which  was  maiiily  or  wholly  caused 
by  the  increased  flow  of  water  and  the  alterations 
made  by  the  defendants.  As  the  direct  result 
of  such  negligence  on  the  defendants'  part,  the 
river  became  so  choked  with  accumulations  of 
silt  and  mud  that,  in  July,  1896,  after  some 
heavy  rains,  the  waters  of  the  Rathangan  river 
and  its  tributary  streams,  being  hemmed  back 
by  the  obstructions  so  permitted  to  accumulate 
and  unable  to  escape,  flooded  the  lands  of  the 
several  plaintiffs,  tenants  from  year  to  year  of 
email  holdings  near  the  river.  On  case  stated 
on  the  hearing  at  Assizes  of  appeals  in  Civil  Bills 
■claiming  damages  for  the  injury  so  caused  : — 
Held,  that  the  defendants  were  liable  ;  that  the 
matters  complained  of  gave  to  the  plaintiffs  a 
right  of  action  at  common  law,  and  that  the 
■statute  (under  which  the  defendants  claimed 
immunity)  afforded  a  justification  only  for  acts 
done  under  the  statute  with  due  care,  not  for 
acts  done  negligently.  Oeddis  v.  Proprietors  of 
the  Bann  River  Reservoir  (3  App.  Gas.  340), 
followed.  Bligh  and  others  v.  Rathangan  Drain- 
.age  Board  Q.  B.,  [1898]  2  I.  R.  205  ; 

32  I.  L.  T.  R.  73 

4. Drainage  board — Power  to  levy  rates 

to  pay  damages  and  costs  of  a  successful  plaintiff 
in  an  action  brought  against  the  Board  for  negli- 
gence— Mandamu^s.]  Mandamus  may  issue 
against  a  drainage  board  to  compel  such  board 
to  levy  a  rate  to  enable  them  to  pay  the  amount 
of  damages  and  costs  awarded  against  them  in 
an  action  for  injuries  sustained  by  reason  of 
their  negligence  in  the  construction  of  their 
authorised  works.  R.  {Parker)  v.  Carrigro- 
hane  Drainage  Board 

^.  B.,  [1902]  2  I.  R.  138  ;  35  I.  L.  T.  R.  164.; 

1  N.  I.  J.  R.  179 

5. Drainage    rate — Ultra    vires.]      An 

award  was  dated  9th  Oct.,  1894,  which  award 
should  contain  the  amount  of  the  maintenance 
rate  for  the  year.  The  year  would  extend  to 
9th  Oct.,  1895,  but  within  the  time,  in  Aug., 
1895,  the  drainage  board  met  and  struck  a 
drainage  rate,  which  it  was  contended  for  defen- 
dants was  ultra  vires : — Held,  decree  could  not 
be  given,  and  cases  dismissed.  Killard  Drainage 
Board  v.  Bass  Co.  Ct.,  31 1.  L.  T,  514 
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6. Drainage  rate—"  Proprietor  "—Lia- 
bility for— Lands  not  vested — Maintenance  rates — 
Equitable  oumership.]  A  tenant  purchaser  under 
the  Land  Purchase  Code  ia  liable  as  "  proprie- 
tor "  for  a  maintenance  rate  struck  by  the 
trustees  of  a  drainage  district  under  the  Drainage 
(Ireland)  Act,  1842,  in  the  interval  between  the 
signing  and  filing  of  the  agreement  and  the 
vesting  of  the  lands,  an  apportionment  order  in 
respect  of  the  lands  having  been  made  by  the 
Board  of  Works.  Leeseboro'  Drainage  District, 
Trustees  of,  v.  Daly 

Johnston,  C.C.J.,  46  I.  L.  T.  39 

7.  —  Liability  of  drainage  board.]  A 
draiaage  board  regularly  constituted  under  the 
Drainage  and  Improvement  of  Land  (Ireland) 
Acts  is  liable  to  the  proprietors  of  land  within 
the  district  for  damages  caused  by  their  not 
keeping  the  drains  within  their  district  and 
imder  their  charge  properly  maintained  and 
repaired.  Oleeson  v.  The  Kilmastula  Drainage 
Board  Q.  B.,  28  I.  L.  T.  R.  6 

8. Loan  for  Improvements — Two  portions 

of  land  charged — Liability  of  one  portion  for  th 
whole  on  the  other  portion  being  evicted — Us 
pendens.]  In  1876  proceedings  for  the  sale 
of  certain  lands — A.,  B.,  and  G. — ^in  the  Landed 
Estates  Court  were  registered  as  a  lis  pendens. 
Nothing  was  done  under  those  proceedings 
after  1879.  In  1880  the  owner  applied  to  the 
Board  of  Works  for  a  loan  on  those  lands 
under  the  Landed  Property  Improvement 
(Ireland)  Act,  1847,  which  was  duly  made. 
In  1887  the  landlord  of  B.  and  C.  recovered 
possession  of  B.  and  G.  in  an  ejectment  for 
non-payment  of  rent.  Another  petition,  for 
the  sale  of  A.,  was  subaequently  filed: — Held 
(1),  that  the  whole  of  the  Board  of  Works 
loan  was  charged  on  A.,  with  its  statutory 
priority  ;  and  (2)  that  the  previous  registration 
of  the  lis  pendens  did  not  affect  the  loan,  as  it 
derived  its  validity,  not  from  the  owner,  but 
from  the  statute  under  which  it  was  charged. 
In  re  Nunan's  Estate  ;  M'  Garthy,  Petitioner 

Ross,  J.,  [1900]  1 1.  R.  328 

DRAINAGE  BOARD. 

Liability  for  negligence 

[1898]  2  I.  R.  205  ;  32  I.  L.  T.  R.  73  ; 
1  N.  I.  J.  R.  179 
See  Drainage   and   Improvement   Code. 
3. 

Liability  of  28  I.  L.  T.  R.  6 

See  Drainage   and    Improvement  Code. 

7. 
• Payment   of   damages — Costs — Power  to 

levy  ratfs  1  N.  I.  J.  R.  179 

See  Drainage    and   Improvement  Code. 

3. 

Power  to  levy  rates  to  pay  damages  for 

negligence  [1902]  2  I.  R.  138  ; 

35  I.  L.  T.  R.  164 
See  Drainage    and  Improvement  Code. 
4. 
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DRAINAGE  CHARGE. 

Consideration  of,  in  ascertaining  full  agri- 
cultural rent 
37  I.  L.  T.  R.  92  ;  3  N.  I.  J.  R.  297 
See  Land  Law  Acts— Redemption  of  Rent 
Act.    16. 

Redemption  priority      49  I.  L.  T.  R.  210 

See  Land  Purchase  Acts  —  Superior  In- 
terest.   29. 

DRAINAGE  RATE. 

Lough  Neagh  Drainage  not  redeemable  or 

apportionable  under  section  15,  Land 
Law  (Ireland)  Act,  1887 

45  I.  L.  T.  R.  139 
;See   Land    Purchase    Acts  —  Drainage 
Charge 

Ultra  vires  31  I.  L.  T.  514 

See   Drainage    and  Improvement  Code. 
5. 

DRAWINGS — Incorporated    with     engineering 

contract — Reckless     misrepresentation 

— ^Proviso  as  to  verification  by  party 

making  tender 

[1907]  2  I.  R.  27,  82,  537  ;  41 1.  L.  T.  R.  221 

See  Deceit. 

DRIFT  NET — ^Legality  of,  in  Ireland 

[1912]  1  I.  R.  287 
See  Fisheries  Acts.    7. 


DRIFT  NET  FISHING  FOR  SALMON. 

[1911]  1  I.  R.  323,  353 
y  See  Fisheries  Acts.    6. 

DRIVER — Tram  ear — Scope  of  employment 

[1902]  2  I.  R.  457, 469  ;  35  I.  L.  T.  R.  205 
See  Master  and  Servant-Master's  Liability. 

18. 

DROWNING — Presumption  against  suicide 

[1905]  2  I.  R.  1,  26 
See  Insurance,  Policy  of.    10. 

DRUM— Malicious  injury  to    28  I.  L.  T.  R.  138 
See  Malicious  Injury.    29. 

DRUNKENNESS. 

Admission  of  drunken  person  on  railway 

platform — Injury  to  passenger 
[1905]  2  I.  R.  378,  401  ;  39  I.  L.  T.  R.  74 
See  Negligenccv    50. 

Habitual  drunkard — Procedure 

[1905]  2  I.  R.  577  ;  39  I.  L.  T.  R.  23 
See  Habitual  Drunkenness.    1. 

DUBLIN. 

Custom  of  port — Discharge  of  cargo 

[1899]  2  I.  R.  1  ;  32  I.  L.  T.  R.  33 

See  Custom  of  Port.    2. 
Lord  Mayor  of — Salary      40  I.  L.  T.  R.  57 

See  Local  Government- Rates.    9. 


DUBLIN — continued. 

Rates — Arrears — Liability  of  occupier 

[1904]  2  I.  R.  596  ;  4  N.  I.  J.  R.  193 
See  Local  Government — Rates.    23. 

DUBLIN— ADDED  AREA.        2N.LJ.  R.107; 

3  N.  I.  J.  R.  186 

iSee  Licensing  Acts — Oflences.    54. 

DUBLIN     CORPORATION— Supply     of    water 
to    townships  [1900]  2  I.  R.  88 

iSee  Waterworks.    1. 

"  DUBLIN  GAZETTE  »— As  evidence 

[1903]  2  I.  R.  146  ;  3  N.  I.  J.  R.  76 
See  Criminal  Law — Evidence.    14. 

DUBLIN  METROPOLITAN  POLICE  DISTRICT 

— Divisional  Justice — Summons — Ser- 
vice—Jurisdiction     [1909]  2  I.  R.  302 
iSee  Justices— Jurisdiction  (Petty  Sessions). 
110. 

DUBLIN  MUNICIPAL  RATE. 

Right  of  appeal  to  Recorder — Public  Health(lre- 
land)  Act,  1878  (41  &  42    Vict.,  c.  52),  s.  269— 
Rate   made  in  pursuance  of  illegal    resolution — 
Retrospective  rate — Rate  good  on  face — Certiorari.] 
An  appeal  lies  to  the  Recorder  of  Dublin  in 
respect  of  the  consolidated  municipal  rate  struck 
by  the  Corporation  of  Dublin.    Such  appeal  may 
be  from  the  whole  of  the  rate,  in  which  case 
the  whole  rate  may  be  quashed  and  a  new  rate 
ordered  to  be  struck.    A  special  meeting  of  the 
Dublin  Corporation  was  summoned  in  December, 
1909,  on  the  requisition  of  seven  ratepayers,  to 
consider  the  question  of  unemployment  in  the 
city,  and  see  what  means  could  be  adopted  to 
alleviate  same.   The  notice  summoning  the  meet- 
ing stated  that  it  was  to  consider  the  requisition 
which  was  set  out  in  the  notice.    At  the  meeting 
a  resolution  was  passed  that  the  City  Treasurer 
should  be  authorized  to  arrange  with  the  Bank 
of  Ireland  for  an  overdraft  of  £10,000,  and  that 
of  this  sum  there  should  be  allocated  to  the 
Paving  Committee  £7,000,  Cleansing  Committee 
£2,000,   and  Estates   and  Finance   Committee 
£1,000.     The  sum  of  £10,000  was  afterwards 
expended  upon  useful  works.    It  was  not  neces- 
sary to  obtain  an  overdraft  from  the  bank.    In 
preparing  the  estimate  for  the  year  ending  the 
31st  March,  1911,  which  was  afterwards  adopted 
by  the  corporation,  and  upon  which  the  con- 
solidated  municipal   rate   for   that    year   was 
struck,  this  sum  of   £10,000  was  taken  into 
account.     Upon  an  application  for  a  writ  of 

certiorari  to  quash  the  resolution  and  the  rate  : 

Held,  that  the  resolution  was  illegal  and  void  on 
the  grounds— (1)  that  the  notice  of  the  meeting 
was  not  sufficient  to  enable  such  a  resolution  to 
be  passed,  (2)  that  there  was  no  power  to  borrow 
money  for  the  purpose  mentioned,  and  (3)  that 
there  was  no  power  to  apply  the  funds  of  the 
corporation  to  the  works  contemplated  by  the 
resolution,  being  new  works  not  taken  into 
account  in  the  estimate  for  the  year  ending  31st 
March,  1910.  But  held  that  in  the  circumstances, 
and  having  regard  to  the  fact  that  an  appeal 
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DUBLIN  MUNICIPAL  RATE— continued. 
would  have  lain  to  the  Becorder  against  the  rate, 
the  writ  of  certiorari  should  be  refused.  Qvcere — 
Does  certiorari  lie  to  quash  a  rate  where  it  is 
good  on  its  face  and  there  is  a  right  of  appeal  ? 
Qiusre,  If  the  rate  had  been  quashed  on  certiorari, 
could  a  new  rate  have  been  struck  for  the  year  ? 
B.  {Dublin  Citizens'  Association)  v.  Corporation 
of  Dublin        ■  [1911]  2  I.  R.  245 

DUBLIN  POLICE  DISTRICT— POLICE  RATE. 

Apportionment  between  county  borough  and 
outside  area — Local  Oovemment  {Ireland)  Act, 
1898  (60<fc61  Vict,  c.  37),  sect.  65,  sub-s.  2; 
sect.  66.]  Under  the  Dublin  Police  Acts,  as 
amended  by  the  Local  Government  (Ireland)  Act, 
1898,  sect.  66,  sub-ss.  2  and  4,  the  Commissioner 
of  Police  is  entitled  to  raise  for  the  maintenance 
of  the  police  force  an  amount  not  exceeding  eight- 
pence  in  the  pound  on  the  annual  value  of  the 
rateable  hereditaments  in  the  police  district, 
which  is  apportionable  between  the  City  of 
Dublin  and  the  rest  of  the  district  according  to 
rateable  value.  Section  65,  eub-s.  2,  of  the  Local 
Government  (Ireland)  Act,  1898,  provides  that, 
where  part  of  a  union  is  within  and  part  without 
any  county  borough,  a  revaluation  whereof  has 
been  made  under  sub-s.  1  of  that  section,  the 
total  amount  to  be  raised  for  union  charges  shall 
be  apportioned  between  each  such  part  in  pro- 
portion to  the  rateable  value  of  each  part "  at  the 
date  when  the  revaluation  under  this  section 
came  into  force."  This  enactment  is  by  the  sub- 
Eection  applied  to  the  said  police  district  as  if 
it  were  a  union.  Pursuant  to  sect.  65,  sub-s.  1, 
of  the  Act  of  1898,  a  revaluation  of  the  county 
borough  of  Dublin  was  made  by  which  the  total 
valuation  of  the  rateable  hereditaments  in  the 
borough  was  largely  increased.  This  revaluation 
came  into  force  on  April  1,  1916  : — Held,  that 
the  provisions  of  sect.  65,  sub-s.  2,  as  to  appor- 
tionment apply  to  the  Dublin  Police  District  in 
respect  of  police  rate  ;  but  held,  reversing  the 
decision  of  the  Court  of  Appeal  ([1917]  1  I.  R. 
423),  which  had  affirmed  the  judgment  of 
O'Connor.  M.R.  {ib.  p.  40),  that  the  Oommis- 
sioner  of  Police  in  estimating  and  apportioning 
the  amount  necessary  for  the  maintenance  of 
the  police  force  is  bound  to  have  regard  to  the 
valuation  of  the  City  of  Dublin  as  it  existed 
at  and  immediately  after  the  date  when  the  last 
previous  general  revaluation  of  the  city  under 
section  65  of  the  Act  of  1898  came  into  force, 
subject  to  the  oases  mentioned  in  the  proviso  to 
sub-section  2  of  that  section.  Belfast  Guardians 
V.  Belfast  Corporation  ([1910]  2  I.  B.  534)  and 
Bex  {Belfast  Corporation)  v.  Belfast  Poor  Law 
Guardians  ([1917]  2  I.  B.  443  n),  overruled. 
Attorney -General  for  Ireland  v.  Dublin  Corpora- 
tion and  Dublin  County  Council 

H.  L.,  [1918]  1  I.  R.  371  ;  52  I.  L.  T.  R.  93 

DUBLIN   POLICE  RATE— Apportionment    be- 
tween county  borough  and  outside  area 
M.  R.,  App.,  [1917]  1  I.  R.  401,  423 
51  I.  L.  T.  R.  73 
See  Local  Government — Rates.    14. 


DUBLIN  PORT  AND  DOCKS  BOARD. 
Qualification  of  shipping  company — A  motion 

by  the  Board — Dublin  Port  Act,  1867,  a.  56 

Dublin  Port  and  Docks  Act,  1898,  «.10.]  A  motioa 
is  not  a  condition  precedent  to  disquahficatioa 
of  a  member  of  the  Dublin  Port  and  Docks 
Board.  Per  Gibson,  J.  :  A  shipping  company, 
to  justify  its  representation  on  the  Dublin  Port 
and  Docks  Board,  need  not  during  the  year 
preceding  the  election  of  members  of  the  Board 
continuously  ovm  a  ship  or  ships  of  the  tonnage 
specified  by  section  10  of  the  Dublin  Port  and 
Docks  Act,  1898.  Per  Madden,  J.  :  It  is  neces- 
sary ethat  such  ownership  should  be  continuous, 
throughout  the  year.  (Madden,  J.,  withdrew 
his  judgment.)    Scott  v.  Dollar 

K.  B.,  51 1.  L.  T.  R.  14& 

DUBLIN  RECONSTRUCTION  ACT,  1916. 

Compensation — Acquisition  of  lands  to  widen, 
street.]  Under  the  provisions  of  the  Dublin 
Beoonstruction  (Emergency  Provisions)  Act, 
1916,  the  Corporation  of  Dublin  instituted 
proceedings  for  the  purpose  of  widening  North 
Earl  Street,  on  which  the  premises  of  Sir  J. 
Downes  abutted.  Pursuant  to  the  provisions  of 
the  Act  land  was  acquired  compulsorily  in  th& 
rear  of  the  premises  of  Sir  J.  Downes,  and  a  ne\r 
holding  constituted  of  equal  area  to  the  old  hold- 
ing, but  having  its  frontage  fourteen  feet  to  the 
rear  of  the  original  frontage  on  North  Earl  Street, 
Sir  J.  Downes  claims  compensation  in  respect  of 
the  loss  of  the  fourteen  feet  of  ground  between 
the  old  and  the  new  frontage  : — Held,  that  he 
was  not  entitled  to  compensation,  and  that  the 
fourteen  feet  vested  in  the  Corporation.  Dublin 
Corporation  v.  Downes 

K.  B.,  52  I.  L.  T.  R.  160 

DUPLICITY — Several  offences  charged  in  sum- 
mons— One  conviction 

[1914]  2  I.  R.  150  ;  48  I.  L.  T.  R.  6 
See  Justices — Jurisdiction  (Petty  Sessions). 
116. 

DUTY. 

Ad   valorem. — Conveyance    or   transfer   oil) 

s,ale  [1905]  2  I.  R.  69  ; 

38  I.  L.  T.  R.  ISS- 
See  Revenue — Stamp  Duty.    3. 

[1904]  2  I.  R.  621 

See  Revenue — Estate  Duty.    5. 

•  Estate  [1904]  2  I.  R.  644; 

[1905]  2  I.  R.  218;  38  I.  L.  T.  B.  117 
See  Revenue — Estate  Duty.    17. 

Estate  [1904]  2  I.  R.  644  ;. 

[1905]  2  I.  R.  625  ;  [1906]  2  I.  R.  200,  272  ; 
39  I.  L.  T.  194  ;  40  I.  L.  T.  R.  49 
iSee  Revenue — Estate  Duty.    7,  16._ 

Estate 

See  Revenue — Estate  Duty. 

Legacy— Exemption     [1910]  2  I.  R.  251  ;. 

44  I.  L.  T.  R.  67 
See  Charity— Gift  to.    6. 

Licence  for  draft-nets- — Eels 

[1906]  2  I,  R.  219,  244 
See  Fisheries  Acts.    5 
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DUTY — continued. 

Of  solicitor 

See  Solicitor — ^Duties. 

Ou  licence  30  I.  L.  T.  9 

See   Licensing   Acts— Duty  on   Licence. 

Stamp 

See  Revenue — Stamp  Duty. 

Succession 

See  Revenue — Succession  Duty. 

Succession  [1906]  2 1.  R.  122  ; 

40  I.  L.  T.  R.  95 
See  Revenue — Succession  Duty.    3. 

DWELLINGHOUSE. 

\  Conversion  of  building  into 

45  I.  L.  T.  R.  182 
-See  Public  Health  Acts.    10. 

Exclusive  occupation — Easement 

[1908]  2  L  R.  329,  622  ; 
42  I.  L.  T.  R.  100 
See  Parliament — Franchise.    51,  52. 

Exclusive  occupation — Easement 

[1910]  2  I.  R.  207  ;  44  1.  L.  T.  R.  37 
See  Parliament — Franchise.    65. 


DWELLINGHOUSE— comfimweti. 
— ■ — •  Exclusive  occupation  of  bedroom — Service 
franchise  4  N.  I.  J.  R.  163 

See  Parliament — Franchise.    173. 

Room  in — Town — Notice  of  eviction 

[1908]  2  I.  R.  468 
See  Penalty. 

■  Room  whether  occupied  as 

[1912]  2  I.  R.  17  ;  46  I.  L.  T.  R.  149 
See  Parliament — Franchise.    170. 

Room  whether  occupied  as 

[1914]  2  I.  R.  432  ;  48  I.  L.  T.  R.  166 
See  Parliament — Franchise.    174. 

Separate  bedroom  — •  Parliamentary  fran- 

chise [1904]  2  I.  R.  383,  389  ; 

37  I.  L.  T.  R.  19,  229  ;  4  N.  I.  J.  R.  239 
See  Parliament — Franchise.    96,  176. 

Service  franchise  [1907]  2  I.  R.  345  ; 

40  I.  L.  T.  R.  225 
See  Parliament — Franchise.    175. 

-  Water  supply  [1912]  2  I.  R.  64 

See  Water.    1. 

DYING  DECLARATION.  2  N.  I.  J.  R.  73 

See  Criminal  Law — ^Evidence.    6,  7. 
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EARLY   CLOSING— Licence— Time  for  closing 
on  Saturday— 6  Edw.  VII.,  c.  39,  s.  2 
[1907]  2  I.  B.  564 
See  Licensing  Acts — Offences.    18. 

EASEMENT. 

1 .  ■ Ancient    lights  —  Purpose    requiring 

special  quantity  of  light — Business  interfered  with 
—Injunction.']  Where  defendants,  by  erections 
on  existing  buildings,  caused  a  substantial  and 
material  diminution  in  the  supply  of  light  to 
■which  plaintiffs  are  entitled,  rendering  the  use 
of  the  plaintiffs'  premises  less  convenient  for  the 
conduct  of  their  business  than  before  those  acts, 
the  Court  wiU  restrain  the  defendants  by  injunc- 
tion from  obstructing  the  plaintiffs'  free  access 
of  light,  and  order  the  removal  of  the  erections. 
Tn  such  cases  the  Court  wiU  not  enter  on  an 
inquiry  as  to  the  amount  of  compensation  which 
might  be  ordered  in  lieu  of  an  injunction. 
Warren  v.  Brown  ([1902]  1  K.  B.  15)  approved 
and  followed.  Mercer,  Bice  &  Co.  v.  Bitchie, 
Hart  &  Co.  Ch.  Dlv.,  3  N.  I.  J.  H.  123 

2. Artificial    watercourse  ■ —  Enjoyment 

of,  for  twenty  years — Tenants  of  common  land- 
lords—Prescription Act,  2  tS;  3  Wm.  IV.,  c.  71.] 
Prior  to  1894  (when  they  purchased  their  hold- 
ings through  the  Irish  Land  Commission),  H. 
and  P.  were  tenants  of  adjoining  farms  on  the 
same  estate.     In  1861  the  predecessor  of  H., 
for  the  better  drainage  of  his  holding,    con- 
structed a  drain  through  this  lands  to  a  neigh- 
bouring river,  and  at  the  same  time  a  weir  was 
constructed  on  the  course  of  this  drain,  and  a, 
"  carry  "  or  conduit,  by  which  some  of  the  water 
was  led  in  a  different  direction  along  H.'s  side 
of  the  boundary  between  the  two  farms  to  the 
public  road,  and  thence  along  that  road  (which 
ran   through   P.'s   holding)   supplyiog   a   tank 
on  P.'s  holding   with   water,   and  ultimately 
finding  its  way  to  the  river  at  a  point  lower 
down  its  course.    In  1896  H.  altered  the  drainage 
of  his  lands  and  removed  the  "  carry  "  so  that 
it  no  longer  supplied  P.'s  tank.     P.   entered 
on  H.'s  land  and  restored  it.     H.   sued  for 
damages  for  trespass,  obstruction  of  the  water- 
course, and  for  flooding  the  lands.     P.  justified 
under  an  alleged  lost  grant  and  by  prescription. 
At  the  trial  the  jury  found  a  lost  grant,  but 
found  there  was  no  flow  of  water  as  of  right 
prior  to  the  drainage  operations  in  1861,  and  the 
Judge  directed  a  verdict  for  the  defendant : — 
Held,  by  MtzGibbon  and  Walker,  L.JJ.   (dis- 
sentiente  Holmes,  L.J.),  affrrming  the  majority 
of  the  Queen's  Bench  Division,  that  the  drain 
was  merely  an  artificial  drain,  not  of  a  per- 
manent  character,   but   open  to   alteration   or 
removal  at  H.'s  pleasure,  and  that  P.'s  enjoy- 
ment must   be   regarded  as   permissive   only. 


EASEMENT — continued. 
Held  also,  by  Walker,  L.J.,  and  Holmes,  L.J., 
that  a  lost  grant  of  an  easement  may  be  pre- 
sumed from  an  enjoyment  for  twenty  years 
between  two  tenants,  whether  holding  under 
the  same  landlord  or  not.    Held,  by  FitzGibbon, 
L.J.,  following  Bright  v.  Walker  (1  C.  M.  &  R. 
211)  and  Wilson  v.  Stanley  (12  L  C.  L.  R.  345), 
that  since  the  Prescription  Act  a  fictitious  grant 
cannot  be  presumed  as  the  foundation  of  a  right 
upon  less  than  forty  years  user  by  a  termor 
against  a  termor.     Ho/nna  v.  Pollock 
Q.  B.,  [1898]  2 1.  B.  532  ;  App.,  [1900]  2 1.  R.  664 
3. Landlord  and  tenant — Lease — Build- 
ing plots — Plots  to  be  intersected  by  "  intended 
road" — Words  of  abuttal  amounting  to  implied 
grant  of  easement.]    A  lessor  demised  to  a  lessee 
two  plots  of  ground,  A.  and  B.,"  with  the  righte, 
members,  and  appurtenances  thereunto  belong- 
ing,  or  in   any   wise   appertaining,"  for  ever, 
subject  to  a  rent.    Plot  A.  was  described,  inter 
alia,  as  being  bounded    on  the    east    by  an 
intended  road,  to  be  38  feet  wide,  intersecting 
said  lot  from  B.,"  and  lot  B.  was,  inter  alia, 
described  as  being  bounded  on  the  west  "  by 
said  intended  road,  38  feet  wide,  intersecting 
said  lot  from  lot  A."     Upon  the  map  annexed 
to  the  lease  the  aforesaid  intersecting  passage  was 
delineated   as   being   38   feet   wide,  and  was 
described  as  a  "proposed  new  road  reserved  by 
Dr.  T."  (the  lessor).    The  lease,  which  contained 
a  covenant  by  the  lessee  to  keep  all  buildings 
to    be   thereafter   erected   strictly   as  private 
dwellinghouses,  was  made  in  pursuance  of  a 
previous  agreement  in  writing,  "  to  take  a  lease 
of  the  plots  marked  A.  and  B.  on  the  map 
annexed  hereto."   The  map  was  an  estate  map  of 
the  lessor's  estate  laid  out  in  building  plots,  and 
showed  thesle  plots,  A.  and  B.  marked  in  red, 
covered  by  terraces  of  houses,  with  a  lane  behind. 
The  two  plots  A.  and  B.  were  shown,  with  the 
intersecting  road,  38  feet  wide,  including  two 
footpaths,  5  feet  wide  each.    Written  on  the  map 
were  the  measurements  of  the  two  lots,  and  the 
words — "  The  lots  to  be  as  is  marked  on  map," 
with  the  signatures  of  the  parties.     The  lessee 
erected  a  terrace  of  houses  on  each  plot  with  a 
lane  at  the  rear,  into  which  the  back  doors  of  the 
houses  opened.     The  lane  communicated  with 
the  intersecting  space,  which  in  its  turn  led  to 
a  public  road.    The  comer  house  of  one  of  the 
lots  had  a  side  gate,  giving  access  to  the  inter- 
secting space.    The  intersecting  space  remained 
for  thirty  years  dividing  the  two  terraces,  and 
affording  access  to  and  from  them,  and  to  and 
from  the  lane  at  the  rear.    The  lessor,  having 
abandoned  the  rest  of  his  building  scheme,  and 
having  no  further  use,  in  connection  therewith, 
for  this  intersecting  road,  advertised  it  for  sale 
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for  building  purposes,  subject  to  an  obligation 
by  the  purchaser  to  leave  a  passage  10  feet  wide 
connecting  plaintiff's  back  lane  with  the  public 
road;  The  plaintiff  brought  an  action  to 
restrain  him  from  so  dQing : — Hdd,  that  from 
the  words  of  the  lease,  describing  with  such 
particularity  the  abuttal  of  the  two  plots  upon 
an  intended  intersecting  road  "  to  be  "  38  feet 
wide,  there  was  to  be  implied  a  grant  of  an 
easement  of  way  to  and  from  and  across  an 
intersecting  space  of  that  width,  which  imposed 
upon  the  lessor  a  binding  obligation  not  to  use 
the  intersecting  space  for  any  purpose  incon- 
sistent with  such  grant ;  and  that,  consequently, 
plaintiff  was  entitled  to  an  injunction.  Gogarty  v. 
Hoskins  Barton,  J.,  [1906]  1 1.  R.  173 

4.  • Lateral  support — Adjoining  build- 
ings —  Prescription  —  Evidence  —  Knowledge  of 
support.']  Where  an  easement  of  support  is 
claimed  by  the  owner  of  one  of  two  adjoining 
houses,  which  have  not  a  common  origin,  against 
the  owner  of  the  other,  it  must  be  shown  that  the 
owner  of  the  servient  tenement  knew,  or  had 
the  means  of  knowing,  that  his  house  was 
affording  support  to  the  other.  Gately  v.  Martin 
Q.  B.,  [1900]  2  I.  R.  269 

5. Support — Wall  on  defendant's  land — 

Destruction — Previous  decree — Continuing  damage 
— Assessment  of  damage  once  for  all.]  By  a 
decree  of  the  County  Court  in  1910  the  plaintiff 
was  declared  to  have  an  easement  of  support  on 
a  wall  on  the  defendant's  land,  which  had  been 
removed  and  had  never  since  been  restored : — 
Held,  that  the  plaintiff's  damage  had  been 
assessed  once  for  all,  and  the  subsequent  con- 
tinuing loss  of  support  did  not  create  a  further 
liability.  Nugent  v.  Keady  Urban  District 
Council  Clr.  Cas.,  Palles,  C.B.,  46 1.  L.  T.  R.  221 
6.  — —  Prescription — Presumption  of  lost 
grant — Extinguishment — Land  Judges'  convey- 
ance— Landed  Estates  Court  Act,  ss.  54,  55,  61 — 
Land  Law  (Ireland)  Act,  1896,  s.  34,  sub-s.  3.] 
By  deed  dated  11th  December,  1896,  the  Land 
Judge  granted  to  the  plaintiff  in  fee  the  bed 
and  soil  of  the  River  Shannon  adjoining  certain 
townlanda  mentioned,  extending  to  the  middle 
thread  of  the  river  (save  and  except  the  sites  of 
certain  eel  weirs),  and  the  several  and  exclusive 
right  of  fishing  for  all  kinds  of  fish  in  the  waters 
flowing  over  the  bed  and  soil  aforesaid,  save 
and  except  the  eel  fishings ;  subject,  as  to  part 
of  the  lands  granted,  to  a  public  right  of  way, 
and  subject,  as  to  all  the  premises  granted,  to 
such  other  rights  of  way  (if  any)  as  then  existed. 
The  defendants  were  owners  of  the  weirs  and  of 
all  rights  of  fishing  for  eels  by  means  thereof. 
In  connection  with  the  eel  fishery,  there  was  a 
practice  of  placing  the  eels,  when  caught,  in 
large  boxes  or  tanks  which  rested  on  a  part  of 
the  bed  and  soil  of  the  river  conveyed  to  the 
plaintiff.  These  receptacles  were  attached  to 
the  bank  by  means  of  chains,  and  could  be 
shifted  further  from,  or  nearer  to,  the  shore, 
according  to  the  depth  of  water.  The  eels  were 
thus  kept  alive  for  marketable  purposes.  For 
a  period  of  such  length  that  it  might  be  taken 
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to  be  forty  years,  in  the  absence  of  proof  to  the 
contrary,  or,  at  any  rate,  of  such  duration  as  to 
justify  the  inference  of  a  lost  grant  to  quiet 
possession,  the  defendants  or  their  predecessors 
in  title  had  used  these  receptacles,  or  somewhat 
similar  appliances,  in  like  manner  in  connection 
with  the  fishing  for  eels : — Held,  (1)  that  the 
right  to  use  the  tanks  or  boxes  was  an  easement. 

(2)  That  the  conveyance  of  1896,  being  made 
subject  only  to  "  all  rights  of  way,"  was  not 
made  subject  to  any  other  easement  whatever. 

(3)  That,  even  assuming  the  defendants  to  have 
been  previously  entitled  to  the  easement  to 
place  and  use  the  receptacles  in  the  manner 
proved  for  storing  the  eels  when  caught,  that 
easement  was  extinguished  by  the  Land  Judge's 
conveyance  to  the  plaintiff.    Ingham  v.  Mackey 

M.  R.,  [1898]  1 1.  R.  272 

7. Promenade — Custom — Dedication  — 

Right  of  inhabitants  of  district — Eight  of  way 
on  foot.]  In  an  action  brought  by  an  owner 
in  fee  for  a  declaration  of  title  to  a  strip  of  land 
on  the  bank  of  the  River  Blackwater,  adjoining 
the  town  of  Fermoy,  called  "  The  Bamane 
Walk,"  subject  to  a  right  of  way  on  foot  pos- 
sessed by  the  public  over  the  premises,  the 
evidence  adduced  regarding  the  character  and 
user  of  the  premises  showed  that  so  long  as 
memory  went  back  it  had  been  devoted  to  the 
recreation  of  the  inhabitants  of  the  town,  by 
whom  it  was  used  as  a  promenade  : — Held,  that 
the  Town  Commissioners  of  the  town  had  no 
right  to  erect  a  barrier  across  the  entrance  to 
the  walk,  and  that  the  owner  in  fee  of  the  land 
subject  to  said  right  of  the  inhabitants  of 
Fermoy  could  not  encroach  on  the  walk  (o)  by 
granting  to  his  tenants  of  other  lands  abutting 
thereon  a  right  to  pass  over  the  walk  in  carriages, 
unless  such  grant  were  subject  to  the  condition 
that  the  use  of  the  inhabitants  should  not  be 
thereby  interfered  with,  or  (6)  by  converting 
the  walk  into  a  public  road  to  be  traversed  by 
all  kinds  of  vehicles.  Distinction  between  the 
right  to  use  a  place  as  a  promenade  possessed 
by  the  inhabitants  of  a  district,  and  a  right  of 
way  over  a  place  on  foot  possessed  by  the 
public.  Abercromby  v.  Town  Commissioners  of 
Fermoy  App.,  [1900]  1  I.  R.  302 

8. Shade  and  shelter.]     In  an  action 

for  an  injunction  to  prevent  the  defendant 
from  interfering  with  a  ditch  and  hedge  on  his 
own  land,  the  plaintiff  claiming  an  "  easement 
of  shade  and  shelter "  for  his  cattle : — Held, 
that  no  such  easement  existed  in  law.  Cochrane 
V.  Verner  M.  R.,  29 1.  L.  T.  571 

9. Water — Landlord  and  tenant — Right 

to  take  water  from  a  well — Twenty  years'  user 

Tenants  of  same  landlord.]  Prior  to  1875  two 
holdings,  of  which  M.  was  owner  in  fee,  situate 
upon  either  side  of  a  county  road,  were  held 
together,  and  upon  one  of  them  there  was  a 
well.  In  1875  the  premises  were  divided,  the 
part  on  one  side  of  the  road  was  let  to  Q.,  who 
had  since  remained  in  possession,  and  was  a 
judicial  tenant  to  M.,  and  the  other  part,  con- 
taining the  well,  was  retamed  by  M.     There 
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was  no  agreement  that  G.  waa  to  be  entitled  to 
use  the  water  of  the  well.  There  was  a  bam 
on  G.'s  part  of  the  premises,  which,  in  1878, 
was  converted  into  a  dwellinghouse,  and  this 
house  was  at  first  occupied  by  P.,  a  cottier 
tenant  of  G.,  and  subsequently  by  the  defen- 
dant, who  had  been  nineteen  years  in  occupa- 
tion as  cottier  tenant.  Since  1878  P.,  and  the 
defendant  as  his  successor,  had  used  the  water 
of  the  well  as  of  right,  and  had  entered  and 
walked  over  the  portion  of  the  land  on  which 
the  well  Was  for  the  purpose  of  approaching 
the  well.  In  an  action  of  trespass  against  the  de- 
fendant, a  cottier  tenant  of  (?.,  the  acts  of  trespass 
being  committed  in  assertion  of  defendant's  right 
to  take  water  : — Held  (by  Kenny  and  Wright,  JJ. 
Barton,  J.,  dissentiente),  that  the  user  by  the 
defendant  could  be  properly  attributed  to  a 
lawful  origin.  Held,  by  the  Court  of  Appeal 
(reversing  the  judgment  of  the  King's  Bench 
Division)  (1),  that  it  was  impossible  to  presume 
an  implied  grant  of  an  easement  in  1875  to  G. 
in  favour  of  the  defendant  and  all  future 
tenants  of  G.  ;  and  (2)  that  it  was  impossible 
to  presume  a  lost  grant  by  M.  to  G.  by  reason 
of  the  user  of  the  well  for  twenty  years. 
Macnaghten  v.  Baird 

K.  B.,  App.,  [1903]  2  I.  R.  731,  739  ; 
37  I.  L.  T.  B.  80,  82  ;  3  N.  I.  J.  R.  227 

10. Water — Right  to  draw  water  from 

an  enclosed  well — Dominant  and  servient  tene- 
ment held  vnder  same  landlord — Demise — 
Reservation  of  "  all  waters  and  watercourses  in 
or  adjoining  the  demised  premises  " — Lost  grant — 
User — Trespass.'\  A.  and  B.  were  tenants  of 
the  same  landlord.  A.  held  under  a  yearly 
tenancy,  created  on  the  determination  in  1889 
of  a  lease  in  1851,  which  excepted  to  the  lessor 
"  all  water  and  watercourses  in  or  adjoining  the 
demised  premises,"  with  liberty  to  the  lessor  to 
turn  and  dispose  of  such  waters  and  watercourses. 
B.  had  held  sixty-one  acres  as  tenant  from  year 
to  year.  In  1884  he  was  ejected  on  notice  to  quit, 
twenty-one  acres  of  his  holding  being  demesne 
lands.  After  being  out  of  possession  for  about 
eighteen  months,  B.  obtained  a  tenancy  from 
year  to  year  in  forty  acres  of  the  original  holding 
at  a  rent  of  £30  subsequently  fixed,  by  fair  rent 
order,  at  £21 ;  and  he  later  obtained  a  grazing 
letting  of  the  remaining  twenty-one  acres  at  a 
rent  of  £21,  subsequently  reduced  to  £10.  There 
was  an  enclosed  well  on  A.'s  land,  out  of  which 
some  four  or  five  families  admittedly  regularly 
took  water,  B.'s  family  being  amongst  the  num- 
ber. To  an  action  of  trespass  brought  by  A,, 
B.  in  his  defence  relied  on  a  claim  of  right, 
founded  on  lost  grant  or  alternatively  upon  a 
demise,  to  take  water  from  the  well  on  A.'s 
land,  and  counterolaimed  for  interference  by  A. 
with  the  exercise  of  the  right  claimed.  The 
action  and  counterclaim  were  tried  by  Gibson,  J., 
without  a  jury.  The  plaintiff  relied  on  evidence : 
Held,  by  the  learned  judge  at  the  trial,  that 
the  reservation  contained  in  the  lease  of  1851 
did  not  include  the  water  in  the  well,  and  that 
therefore  the  defendant  B.  could  not  claim  a  right 
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to  the  water  by  demise  from  the  common  land- 
lord; that  owing  to  the  break  in  B.'s  tenure, 
evidence  of  user  prior  to  his  new  tenancy  in  1886 
was  not  admissible  ;  that  on  the  evidence  the 
taking  of  water  by  the  defendant  from  the  well 
in  question  was  permissive  and  not  of  right; 
that  B.  had  not  proved  facts  from  which  a  lost 
grant  could  be  presumed,  and  that  verdict  and 
judgment  should  be  given  for  A.  in  the  original 
action,  and  against  B.  on  the  counterclaim.  On 
motion  by  the  defendant  to  set  aside  the  verdict 
and  judgment.  Held,  by  the  Divisional  Court 
(Cheriy,  L.C.J.,  and  Boyd,  J.),  (1)  that,  even 
assuming  that  the  water  in  the  well  was  included 
in  the  reservation  in  the  lease  of  1851,  there  was 
no  evidence  of  a  demise  to  B.  of  a  right  to  take 
water  from  the  well;  and  (2,)  that  even  if 
evidence  of  user  prior  to  1886  was  admitted,  the 
learned  judge  at  the  trial  had  evidence  upon 
which  to  found  his  findings  of  fact  that  the  user 
proved  was  permissive,  and  that  these  findings, 
not  being  against  the  weight  of  evidence,  the 
verdict  and  judgment  entered  for  the  plaintiff 
and  against  the  defendant  in  the  action  must 
stand.  On  appeal.  Held,  that  on  the  true 
construction  of  the  lease  of  1851  the  well, 
together  with  the  waters  therein,  were  excepted 
to  the  landlord,  that  the  user  of  the  well  by  the 
defendant  was  lawful  imder  the  permission  of  the 
landlord,  and  that  the  action  ought  to  be  dis- 
missed.    Whelan  v.  Leonard 

N.  P.,  K.  B.,  App.,  [1917]  2  I.  R.  323 

11.  Water — Presumption.]   A  stream  of 

water  rose  in  defendant's  land,  then  ran  along 
the  public  road  and  through  two  gullets  in  the 
road  into  plaintiff's  field.  Defendant,  three 
years  before,  sank  the  water-table  on  the  road, 
and  constructed  a  new  gullet,  and  blocked  up 
the  old  gullets  whereby  the  water  was  diverted 
from  plaintiff  into  his  own  land.  PlaintiS 
never  acquiesced  in  this  : — Hdd,  that  (over 
twenty  years  user  having  been  proved)  plaintiff 
had  a  right  to  the  flow  of  the  stream  from  the 
public  road  through  the  two  gullets.  Callaghan 
V.  Callaghan 

Cir.  Cas.,  Murphy,  J.,  31 1.  L.  T.  418 

12.  Water— 10  &  11  Vict.,  c.  17,  s.  61.] 

Where  cattle  grazing  on  a  farm  were  accustomed 
to  water  in  a  stream,  and  it  was  proposed  to  con- 
struct a  storage  reservoir  at  a  point  lower  down 
than  the  place  where  the  cattle  ordinarily 
watered  : — Hdd,  that  the  watering  of  the  cattle 
did  not  necessarily  come  within  the  provisions 
of  section  61  of  10  &  11  Vict.,  c.  17,  so  as  to 
give  the  owner  of  the  land  a  claim  for  damages 
for  the  loss  of  the  watering  place  on  account 
of  his  having  to  keep  away  his  cattle.  In  re 
Tibbotstown  and  Cloneen  Water  Arbitration 

31 1.  L.  T.  380 

13. Water    rights — Increase   of  burden 

on  servient  tenement — Alteration  of  easemeni— 
Trespass — Injunction.]  In  an  action  to  restrain 
the  defendant  and  his  servants  from  collecting 
or  allowing  to  be  collected  on  the  defendant's 
land  surface  and  other  water,  and  causing  or 
permitting  it  to  flow  on  to,  over,  or  through  the 
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lands  of  the  plaintiff,  and  also  from  breaking 
down  or  cutting  through  boundary  fences 
of  the  plaintiff,  or  otherwise  injuring  or  tres- 
passing on  the  plaintiff's  lands : — Held,  that 
the  defendant  had  ■  an  easement  from  time 
immemorial  to  discharge  surface  drainage  on 
to,  and  over,  the  plaintiff's  lands.  Forms  of 
pleadings  in  such  an  action  set  out.  Craig  v. 
M'  Gance  C.  D.,  44  I.  L.  T.  R.  90 

14. Watercourse — Prescription — Railway 

company — Claim  to  the  enjoyment  of  water  flowing 
in  an  artificial  channel  along  a  railway  company's 
permanent  way.]    Prior  to  1849  the  plaintiff's 
predecessors   had  enjoyed  the   right   to   take 
water  from  a  natural  stream  flowing  near  their 
holding.    In  1849,  the  defendant  railway  com- 
pany, in  the  course  of  the  construction  of  their 
line,  interfered  with  or  tapped  the  subterranean 
sources   of  this  stream,  which  ceased  thence- 
forward to  flow,  the  water  that  had  supplied 
it  finding  its  way  to  the  surface  at  a  cutting  on 
the  company's  line.    This  water  the  company 
conveyed  along  and  away  from  their  line  in  a 
new  artificial  channel.     The  water  of  this  new 
stream  was  not  until  1898  used  by  nor  was  it 
of  any  use  to  the  company.    In  1898  the  com- 
pany commenced  to  make  use  of  this  water 
■supply  for  their  own  purposes,  and  the  plaintiff, 
who  had  been  taking  the  water  thereof  since 
1849  for  domestic  purposes,  brought  an  action 
ior  disturbance  of  a  prescriptive  right.     The 
jury  found  that  the  new  stream  was  substituted 
for  the  old,   and  that  the  company  had  not 
constructed  the  new  channel  until  they  should 
require  to  use  the  water  for  their  own  purposes. 
On   new   trial  motion : — Held,   that   this   new 
artificial  watercourse  being  made  for  the  benefit 
of  the  company  on  the  company's  own  land,  no 
enjoyment  of  the  water  thereof  while  the  water 
was  of  no  use  to  the  company  could  create  a 
prescriptive  right  in  the  plaintiff ;  and  further, 
that  the  existence  of  such  a  right  would  be  in- 
consistent with  the  purjujses  of  the  incorporation 
of  the  company  and  with  the  obligations  of  the 
company  to  provide  for  the  security  of  their 
permanent  way  and  the  safety  of  the  public  ; 
and  that,  the  new  artificial  stream  not  being 
the  same  as  the  stream  formerly  in  existence, 
no  contract  in  regard  thereto,  as  an  "  accom- 
modation   work "    within    section    16    of    the 
Railway  Clauses  Act,  1845,  could  be  presumed. 
M^Evoy  V.  Great  Northern  Railway  Company 
'Q.B.,App.,[1900]2I.R.325,340;30I.L.T.R.156 

Dwellinghouse — Franchise 

[1908]  2 1.  R.  329, 622;  42  I.  L.  T.  R.  100 
See  Parliament — Franchise.    51.  52. 

Dwellinghouse — Franchise 

[1910]  2  I.  R  207  ;  44  I.  L.  T.  R.  37 
See  Parliament— Franchise.    65. 

In  gross  [1915]  2  I.  R.  484  ; 

50  I.  L.  T.  R.  160 
/See  Licence.    2. 

Non -exercise  of,  during  qualifying  period 

45  I.  L.  T.  R.  107 
See  Parliament — Franchise.    66. 


EASEMENT — continued. 

Nuisance  30  1.  L.  T.  436 

See  Nuisance.    4. 

Practice,  Land  Judges'  Court — Objection 

to  final  notice — Landed  Estates  Court 
Act,  ss.  51,  54  [1895]  1  I.  R.  469 

See  Land  Judges'  Court— Declaration  of 
Title.    1. 

Privilege  under  section  34,  Land  Law  Act, 

1896,  s.  34 — Pre-existing 

[1918]  2  I.  R.  1  ;  52  I.  L.  T.  R.  77 
See  Land  Purchase  Acts— Pre-existing— 
Privilege.    1. 

Right  of  way — Implied  grant 

See  Way.  [1912]  1 1.  R.  262 

— — •  Right  of  way — Obstruction — Gate 

[1913]  2  I.  R.  322 
-See  Way.    2. 

Vesting  of  holdng  in  tenant  purchaser — 

Rectification  of  fiated  agreement 
[1912]  1 1.  R.  212,  215  ;  46  I.  L.  T.  R.  51 
See  Land  Registry.    29. 

Way  necessary  for  convenient  enjoyment 

of  tenement      [1905]  1  I.  R.  154,  174  ; 
39  I.  L.  T.  R.  1 
See  Way— Right  of.    2. 

38  I.  L.  T.  R.  143  ;  4  N.  I.  J.  R.  224 

,See  Water    2. 

ECCLESIASTICAL  LAW. 

1. Churchwardens — Sidesmen  —  Election 

of — Proprietary  church — Irish  Church  Building 
Acts  (6  <fe  7  Wm.  IV.,  c.  31) ;  (3  <fc  4  Vict.,  c.  101) ; 
(12  <fc  13  Vict,  c.  99) ;  (14  cfe  15  Vict.,  c.  12)— Irish 
Church  Act,  1869  (32  dk  33  Vict.,  c.  42),  ss.  12, 19, 
20,  70 — Oonstituticm  of  Church  of  Ireland,  chap. 
Hi,  ss.  1,  3.]  The  Irish  Church  Act,  1869,  em- 
powers a  general  synod  of  the  Church  of  Ireland 
to  frame  constitutions  and  regulations  for  the 
management  of  the  church  and  property  and 
affairs  thereof.  By  section  70,  nothing  in  the 
Act  is  to  affect  the  patronage  or  right  of  presenta- 
tion to  any  proprietary  church,  or  affect  the 
property  in  any  such  church,  or  the  property 
held  for  the  purposes  of  or  appropriated  to  the 
use  of  the  same,  or  affect  the  continuance  of  the 
trust  relating  thereto  as  originally  constituted 
The  proprietary  church  of  St.  John  the  Evange- 
list, Sandymount,  was  founded  and  endowed  by 
private  munificence  by  a  lease  and  a  deed  of 
endowment  and  trust  made  in  the  year  1850, 
under  the  provisions  of  the  Irish  Church  Build- 
ings Acts  (afterwards  consolidated  and  amended 
by  14  &  15  Vict.,  c.  72).  In  the  year  1913,  the 
registered  vestrymen  of  the  church,  at  a  meeting 
of  the  Easter  vestry,  elected  one  of  their  number, 
J.,  as  parishioners'  churchwarden.  The  election 
of  such  churchwarden  by  the  registered  vestry- 
men was  in  accordance  with  the  provisions  for 
the  election  of  churchwardens  contained  in  the 
constitution  of  the  Church  of  Ireland,  framed  by 
the  general  synod  under  the  power  conferred  by 
the  Irish  Church  Act,  1869,  but  was  inconsistent 
with  the  trusts  in  the  deed  of  endowment  and 
the  provisions  of  the  Church  Building  Acts.  At 
the  same  meeting  the  registered  vestrjrmen 
appointed  six  of  their  number  to  be  sidesmen. 
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ECCLESIASTICAL  LAW— continued. 
This  practice  of  electing  a  pariahioners'  church- 
warden and  sidesmen  by  the  vestrymen  had  been 
adopted  immediately  after  the  passing  of  the 
Irish  Church  Act,  1869,  and  followed  for  forty 
years  : — Held,  by  Barton,  J. — (1)  that  the  elec- 
tion of  churchwardens  of  St.  John's  Church  was 
governed  by  the  provisions  in  the  constitution 
of  the  Church  of  Ireland,  and  that  the  election 
of  J.  as  churchwarden  was  valid ;  but  (2)  that 
no  power  to  appoint  sidesmen  was  given  by  the 
constitution  of  the  Church  of  Ireland,  or  the 
trust  deed,  or  the  Church  Building  Acts,  and  that 
the  election  of  the  sidesmen  was  void  and  they 
should  be  restrained  by  injunction  from  acting  as 
such.  HeM,  by  the  Court  of  Appeal  (reversing 
Barton,  J.,  on  the  first  point),  that  the  effect  of 
section  70  of  the  Irish  Church  Act,  1869,  was  to 
exclude  a  proprietary  church  such  as  St.  John's 
from  the  provisions  of  the  constitution  of  the 
Church  of  Ireland  as  to  the  appointment  of 
churchwardens,  and  that  the  election  of  J.  as 
churchwarden  was  void,  and  he  should  be 
restrained  by  injunction  from  acting  as  such. 
Lefanu  v.  Richardson 

Barton,  J.,  App.,  [1914]  1 1.  R.  321,  344 
2.  Pew — Roman  Catholic  church — Tres- 
pass."] Plaintiff  brought  a  Civil  Bill  on  the  title 
for  £2  on  account  of  defendant,  in  August,  1896, 
and  on  other  occasions,  having  trespassed  by 
wrongfully  and  forcibly  entering  into  her  pew, 
situate  in  the  Eoman  Catholic  church  of  Derrina- 
gree.  The  parish  priest  deposed  that  by  the  pay- 
ment of  a  shilling  additional  to  the  usual  charge 
persons  could  go  into  the  pews.  Plaintiff  did 
so,  but  had  no  special  prescriptive  right  to  the 
pew : — Held,  that  the  occupation  of  pews  is 
by  revocable  licence  from  the  parish  priest, 
and  that  no  property  or  estate  could  exist  in  a 
seat  in  a  Koman  Catholic  church ;  the  parish 
priest,  who  was  bound  to  find  funds  for  the 
8U]yort  of  the  church,  being  master.  Linehan  v. 
Hartnett    Cir.  Cos.,  Palles,  C.B.,  31  I.  L.  T.  429 

ECCLESIASTICAL  LEASE. 

Acquisition  of  fee  by  lessee — Effect  on  sub- 
lease with  toties  quotien  covenant 

[1905]  1  I.  R.  186,  199 
See  Landlord  and  Tenant — Lease.    59. 

■ Covenant  to  renew  toties  quoties — Purchase 

of  fee  by  covenantor    [1902]  1  I.  R.  89 
See  Landlord  and  Tenant — Lease.    50. 
Immediate  and  sub-perpetuites — Acquisi- 
tion of  fee — Variation  of  rent 

[1906]  2  I.  R.  465 
See  Variable  Rent.    1. 

Perpetuity — ^Redemption  of  rent 

[1895]  2  I  R.  363  ;  28  I.  L.  T.  R.  141 
See  Land  Law  Acts— 'Redemption  of  Rent 
Act,  1891.    27. 

Purchase  of  perpetuity — Tenant-for-life — 

Instalments — Recoupment 

[1910]  1  I.  R.  139 
See  Mortgage  (General).    49. 

Eenewal — Non-payment — Fine 

[1910]  1  I.  R.  104 
See  Landlord  and  Tenant— Lease.    36. 


ECCLESIASTICAL  LEASE— coreiireaed. 

Sub-perpetuity  grant— Variation  of  rent 

[1907]  1 1.  R.  5, 7 
See  Landlord  and  Tenant — Lease.    35. 

[1908]  2  I.  R.  308 

See  Landlord  and  Tenant — Lease.    37. 

Sub-perpetuity — Redemption  of  rent 

[1894]  2  I.  R.  224 
See  Land  Law  Acts — Redemption  of  Bent 
Act,  1891.    13. 

EDITOR. 

Criminal  proceedings  against,  for  libel 

32  I.  L.  T.  R.  71 
See  Defamation — Libel.    5. 

Notice  of  dismissal  29  I.  L.  T.  384 

See  Master  and  Servant — Contract.    3. 


,  R.  59  ;  48  I.  L.  T.  R.  34,  44 

-Jurisdiction  (Petty  Sessions). 


EDUCATION. 

[1914]  2  I. 

See  Justices- 
44. 

Bequest  for — Capital  during  minority 

[1907]  1 1.  R.  486 
See  Will— Absolute  Gift.    11. 

■  Charitable  bequest — ^Perpetuity— Vahdity 

— Bequest  to  coUege  for  education  of 
testators'  relations — Preference  to  be 
given  to  most  eligible  and  best  con- 
ducted —  Right  of  selection  —  Duty  of 
coUege  [1914]  1  I.  R.  194 
See  Charity— Gilt  to.  4. 
Charity — Poor  rate — Exemption— Heredi- 
taments used  for  educational  purposes 
not  being  for  education  of  the  poor 

[1914]  2  I.  R.  447 
Se  Poor  Rate — Exemption.    9. 

Irish   Education   Act,    1892 — Attendance 

Order— Form    of  [1914]  2  L  R.  59 

See  Schools. 

Legacy  to  be  applied  to  maintenance  and 

education  of  legatee's  children 
[1907]  1 1.  R.  507, 510  ;  41 1.  L.  T.  R.  155 
See  Trust.    1. 

EDUCATIONAL    PURPOSES— Trust   for— Will 

[1907]  1 1.  R.  9 
See  Charity— Gift  to.    40. 

EELS — Draft-net — Licence 

[1906]  2  L  R.  219,  244 
See  Fisheries  Acts.    5. 


EEL  WEIR— Free  gap 
See  Fisheries  Acts. 


25. 


[1896]  2  I.  B.  93 


EFFECTS. 

■ Construction  of  will — Gift  of  all  my  house- 
hold furniture  and  effects  in  my 
residence  [1904]  1  I.  B.  155  ; 

4  N.  I.  J.  R.  103 
See  Will— Words.    3, 

Meaning   of,  in  will — Personalty — ^Realty 

33  I.  L.  T.  R.i56 
See  Wm— Words.    13. 

Meaning  of,  in  will  35  I.  L.  T.  R.  173 

-See  Will— Words.    11. 
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EJECTMENT. 

See  Cases  and  Referenoes  under  Landlord 
and  Tenant — Action  for  Recovery  of 
Land. 

• [1914]  2  I.  R.  97  ;   48  I.  L.  T.  R.  38 

jSee  Practice— Transfer  of  Action.    12. 
See  under  Action  for  Recovery  of  Land. 

47  I.  L.  T.  R.  279 

See  Trustee— Appointment.    1. 

48  L  L.  T.  R.  8 

See  County  Court — Jurisdiction.    10. 

Amendment  of  ejectment  Civil  Bill  into 

Equity    Civil    Bill  —  County    Court 
Appeals  (Ireland)  Act,  1889,  a.  5 

46IL.T.R.175 
See  County  Court — Appeal.    1. 

Decree- Finality  of  2  N.  J.  I.  R.  170 

See  Estoppel.    7. 
■ Letting  to  partner — Death — Personal  re- 
presentative 46  I.  L.  T.  R.  81 
See  Partnersliip.    5. 

■ ■  Non-payment  of  rent^Middleman 

52  I.  L.  T.  R.  61 
See  Landlord  and  Tenant — Rent.    14. 

Sub-tenants— Service — Marlset  towns. 

5  N.  I.  J.  R.  209 
;Sfee  Justices — Jurisdiction  (Petty  Sessions). 
48. 

EJECTMENT  FOR  NON-PAYMENT  OF  RENT. 
16  I.  C.  L.  R.  173 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    21. 

48  I.  L.  T.  R.  243 

See  Estoppel.    8. 

• 48  I.  L.  T.  R.  246 

See  War.    3. 

EJECTMENT  ON  THE  TITLE. 

See   Cases   and   References    under   Land — 
Action  for  Recovery  of. 

EJUSDEM  GENERIS. 

• •  Rule  of  construction      [1904]  1  I.  R.  155  ; 

4  N.  I.  J.  R.  103 
See  Will— Words.    3. 

Words — Construction  of  will 

[1906]  1 1.  R.  649,  655 
-See  WIU— Words.    34. 

ELDEST  SON— Limitation  of  real  estate- 
Mortgage  by  tenant-for-life  and  tenant 
in  tail — Younger  cliildren — Power — 
Revocation  [1902]  1  I.  R.  299 

See  Power— Execution.    24. 

ELECTION. 

!• Settled  lands — Conversion— Reconver- 
sion—Tntsi  for  scUe— Election  to  take  balance  of 
proceeds  as  realty — Acts  showing  intention.']  A 
testator  by  his  will  devised  all  his  real  and 
personal  estate  to  his  trustees,  and,  after 
directing  them  to  complete  the  purchase  of  the 
reversion  in  fee  of  part  of  the  lands  of  D.,  held  by 
him  under  a  sub-lease  (which  was  subject  to  his 
mother's  life  interest  tlierein  under  a  prior  will), 
declared  that  his  trustees  should,  at'  their  discre- 


ELECTION— coreJtJiued. 

tion,  at  any  time  after  the  death  of  his  mother,  or 
during  her  lifetime  with  her  consent,  sell. his 
interest  in  the  lease  of  D.  and  the  reversion  in  fee 
expectant  on  the  determination  of  said  lease  and 
his  other  property  at  D.,  which  was  held  by  him 
under  chattel  tenure,  and  if  sold  durmg  his 
mother's  lifetime  he  directed  his  trustees  to  pay 
the  income  arising  from  the  produce  of  such  sale 
to  her  during  her  life,  and,  after  her  death,  out  of 
said  purchase-money  to  pay  {irUer  alia)  a  legacy 
of  £1,000  to  his  sister  E.,  and  declared  that  any 
balance,  after  the  payments  aforesaid,  should 
form  part  of  his  residuary  estate  and  be  added 
thereto.    And  testator  further  directed  that  his 
trustees  should  stand  possessed  of  (inter  alia)  his 
freehold  lands  of  K.  and  other  property,  and,  at 
their  discretion,  from  time  to  time,  sell  the  same 
or  any  part  thereof,  and  out  of  the  amount 
realized  by  such  sale  malce  certain  specified  pay- 
ments, including  (inter  alia)  a  debt  of  £287  due 
to  his  mother  and  then  a  sum  of  £2,500  to  his 
sister  H.  (which  by  a  codicil  to  his  will  he  directed 
should  not  be  raised  till  after  his  mother's  death, 
but  that  all  interest  thereon  should  be  paid  to  her 
meanwhile),  and  «.  life  annuity  of  £100  to  his 
sister  W.,  and  to  apply  the  balance  in  clearing  off 
certain  charges  therein  mentioned,  and  testator 
left  all  the  residue  of  his  property  to  his  sister  H. 
absolutely.    H.  was  one  of  the  trustees  appointed 
under  said  will,  and  from  1-902  was  sole  surviving 
trustee  thereof.    The  testator  died  in  1893.    The 
trustees  thereupon  completed  the  purchase  of  the 
reversion  in  fee  of  part  of  the  lands  of  D.,  as 
directed  by  -the  will.    The  trusts  for  sale  con- 
tained in  the  will  were  not  carried  out.     The 
premises  subject  to  the  second  trust  for  sale 
were  insolvent  as  to  income,  but  solvent  as  to 
capital,  the  balance  of  the  income,  after  provid- 
ing  for   prior   charges,    being    always    divided 
equally  between  H.  and  W.  on  foot  of  their 
respective  charge  and  annuity.    With  regarcy;o 
the  premises  subject  to  the  first  trust  for  sale,  in 
1900,  H.  put  an  indorsement  on  two  leases  of 
portion  of  the  lands  of  D.  held  under  chattel 
tenure  in  which  she  described  herself  as  residuary 
legatee  of  the  testator,  and  further  accepted  and 
made  leases  of  portion  thereof ;  and,  with  regard 
to  the  premises  subject  to  the  second  trust  for 
sale,  in  1910,  B.  presented  an  originating  request 
for  the  sale  of  the  freehold  lands  of  K.  to  the  Irish 
Land  Commission,  and  therein  described  herself 
as  "  absolute  owner  "  of  said  lands.    H.  prede- 
ceased her  mother,  and  died  in  1910.    On  ques- 
tions arising,  between  the  heir-at-law  and  the 
next-of-kin  of  H.,  as  to  who  was  now  entitled  to 
(a)  the  reversion  in  fee  of  part  of  the  lands  of  D., 
and  (6)  the  freehold  lands  of  K. : — Held  (assum- 
ing, in  the  case  of  both  trusts  for  sale,  that  a 
conversion  tool£  place)  first,  in  the  case  of  the 
first  trust  for  sale,  that   ff.   was  capable  of 
declaring  whether  she  would  take  the  balance 
devised  and  bequeathed  to  her  in  its  uncon- 
verted state  or  not ;  that,  although  the  question 
was  only  material  with  reference  to  the  reversion 
in  fee  of  part  of  the  lands  of  D.,  her  intention 
might  be  inferred  from  her  acts  with  reference  to 
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the  other  parts  of  the  lands  of  D.  held  under 
chattel  tenure ;  and  that  her  acts  in  relation 
thereto  afforded  evidence  of  an  imequivocal  de- 
claration of  intention  to  retain  that  balance  in  its 
unconverted  form.  Meek  v.  Devenish  (6  Ch.  D. 
566),  and  In  re  Potter  (3  T.  L.  R.  430),  applied. 
Secondly,  that,  in  the  case  of  the  second  trust  for 
sale,  the  act  of  H.  in  describing  herself  as 
"  absolute  owner  "  in  the  originating  request  pre- 
sented for  the  sale  of  the  freehold  lands  of  K. 
was  sufficient  evidence  that  she  had  elected  to 
hold  these  lands  as  real  estate  subject  to  in- 
cumbrances, and  not  as  a  balance  of  money 
coming  to  her,  after  conversion  under  the 
will.  In  re  MacDougall,  Deceased ;  Hart  v. 
MacDougall 
Barton,  J.,  [1912]  1 1.  R.62  ;  45  I.  L.  T.  B.  261 
2. Will — Bequest  of  wife  of  legacy  pay- 
able out  of  shares  standing  in  joint  names  of 
husband  and  wife — Bequest  of  life  estate  in 
residue  to  wife.]  A  testator  whose  property  at 
his  death  (exclusive  of  certain  stocks  and  shares 
standing  in  the  joint  names  of  the  testator  and 
his  wife,  which  at  his  death  became,  by  survivor- 
ship, the  absolute  property  of  his  wife)  amounted 
in  value  to  £1,858,  by  his  will  gave  his  wife  a 
legacy  of  £3,000, "  same  to  be  paid  to  her  either 
in  cash  or  in  such  of  my  shares  (including  shares 
standing  in  her  name  jointly  with  mine)  as  she 
may  select,"  and  directed  his  executors  to  hold 
the  residue  of  his  property  upon  trust  to  pay  the 
income  to  his  wife  during  her  life,  and  after  her 
death  to  apply  two-thirds  in  favour  of  a  brother's 
children,  and  to  hold  one-third  on  a  certain 
educational  trust : — Held,  by  the  Court  of 
Appeal  (affirming  Barton,  J.),  that  the  testator's 
widow  was  bound  to  elect  between  the  benefits 
conferred  by  the  will,  and  her  claim  to  any  of 
the  stocks  and  shares  invested  in  the  joint  names 
of  herself  and  the  testator.  In  re  Sullivan  ; 
Sullivan  v.  Sullivan 

Barton,  J.,  [1916]  1  I.  R.  243; 
App.,  [1917]  1  I.  R.  38 

Ballot  papers — Inspection 

[1908]  2  I.  R.  155  ;  42  I.  L.  T.  R.  200 
See  Practice — Discovery.    5. 
— ^  By  assignee  in  bankruptcy — Lease 

[1917]  2  I.  R.  56  ;  51 1.  L.  T.  R.  24 
See  Bankruptcy— Practice.    11. 

■ By  assignees  in  bankruptcy 

[1916]  1 1.  R.  371  ;  50  I.  L.  T.  R.  227 
See  Bankruptcy — Assignee. 

■ By    assignees    in    bankruptcy — Fee-farm 

grant  5  N.  I.  J.  R.  192 

See  Bankruptcy— Vesting.    1. 

Chairman     of   urban    district    council  — 

■ — Equality  of  votes 
[1912]  2 1.  R.  440  ;  46 1.  L.  T.  R.  103, 165 
See  Local  Government — Election.    3. 

County  council — Libel — Injunction 

[1902]  2  I.  R.  207  ;  35  I.  L.  T.  R.  107  ; 
1  N.  I.  J.  R.  97 
See  Defamation — Libel.    7. 

County  council — Personation 

[1900]  2  I.  R.  304 
See  Criminal  Law — General.    21. 
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County  council — Contractor — Disqualifica- 

tion   [1905]  2 1.  R.  590 ;  5  N.  I.  J.  R.  230 
See    Local  Government— DisquallflcatioH. 
13. 

County    Pension    Committee — Committee 

improperly    elected  —  Chairman — Qm 

warranto  46  I.  L.  T.  R.  224 

See  Local   Government  —  Election.     8. 

Documents    other   than    ballot   papers — 

Inspection  [1908]  2  L  R.  158  ; 

42  I.  L.  T.  R.  200 
See  Practice — Discovery.    4. 

Local  Government — Petition — Alleged  to 

have  been  presented  prematurely 
[1909]  2  I.  R.  90, 103  ;  43 1.  L.  T.  R.  5 
See  Election  Petition.    1. 

Local  Government. 

See  Local  Government — Election. 

Of  Chairman  of  rural   district  council  — 

Obligation   to   elect   annually — Voting 
at  election^Time  up  to  which  member 
of  council  may  vote — Quo  warranto 
[1915]  2  I.  R.  375 
See  Local    Government^Election.    15. 

Petty  Sessions  clerk 

[1910]  2 1.  R.  601, 617  ;  44  I.  L.  T.  R.  99, 120. 
See  Petty  Sessions  Clerk.    4. 

Policy  payable  to  widow 

[1916]  1  L  R.  57 
See  Husband  and  Wife — Separate  Estate. 
4. 

• Power  of  appointment — Appointment  void 

for  remoteness — Election 

[1915]  1  L  R.  315 
See  Settlement — Construction.    25. 
—7 —  Return  of  expenses — Neglect  to  appoint 
agent  1  N.  I.  J.  R.  59 

See  Parliament — Election.    3. 

Rural  district  council^ — Nomination  paper 

—Misnomer  [1914]  2  I.  R.  243 

See  Local  Government — Election.    12. 

Tenant  in  tail  put  to — Hotchpot 

[1913]  1  I.  R.  343 
See  Settlement — Construction.    27. 

Time  for — To  sue  either  principal  or  agent 

28  I.  L.  T.  R.  83 
See  Principal  and  Agent.    6. 

:  Town  Clerk — Resolution   of  urban  council 

— Qualifying   examination- — Resolution 
to  rescind — Rescission  invalid 

46  I.  L.  T.  R.  279 
See  Local  Government — Election.    17. 

Will. 

See  Will— Election. 

ELECTION  EXPENSES  —  Joint  election  of 
county  councillor  and  poor  law 
guardians  49  I.  L.  T.  R.  222 

See  Local  Government — Election.    10. 

ELECTION  PETITION. 

1. Rejection  of  nomihation  paper — Petition 

presented  between  day  of  nomination  and  day  fixed 
for  election  in  case  of  contest —  Whether  premature-^ 
Waiver  by  respondent.}  At  an  election  to  fill  two 
vacancies  on  a  rural  district  council.  A.,  B.,  and 
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ELECTION  VETITIOH— continued. 
C.  were  nominated  as  candidates  on  the'  28th 
April,  the  county  council  having  previously  fixed 
the  27th  May  as  the  day  for  election.  The 
returning  officer  rejected  A.'s  nomination  paper, 
and  on  the  15th  May,  A.  presented  a  petition  to 
set  aside  the  election  of  B.  and  C.  B.  entered 
an  appearance  by  solicitor  on  the  25th  June. 
Notice  of  trial  was  served  on  the  12th  June 
for  the  25th  June.  When  the  trial  came  on 
before  the  Commissioner  duly  appointed  by  the 
Judges  on  the  Rota,  B.,  without  having  made 
any  application  to  the  Divisional  Court  to  stay 
the  proceedings,  to  dismiss  the  petition,  or  for  a 
writ  of  prohibition,  appeared  before  the  Com- 
mission by  counsel,  who  objected  that  the 
petition  was  premature,  having  been  presented 
before  the  date  of  the  election,  which,  he  con- 
tended, was  the  27th  May,  and  that  the  Com- 
missioner had  no  jurisdiction  to  try  the  case  ; 
but  cross-examined  the  petitioner's  witnesses, 
and  went  into  evidence  on  B.'s  behalf  : — Hdd, 
without  deciding  whether  the  28th  April  or  27th 
May  was  the  day  of  the  election,  and  assuming 
the  petition  to  have  been  presented  prematurely, 
this  would  not  have  the  effect  of  nullifying  the 
proceedings,  but  was  an  irregularity  capable  of 
waiver,  and  which  had  been,  in  fact,  waived  by 
B.  The  judgment  of  the  King's  Bench  Division 
affirmed  by  the  Court  of  Appeal.  In  re  Grange- 
mellon  (County  Kildare)  Election  Petition 

K.  B.,  App.,  [1909]  2  I.  R.  90,  103  ; 
43  I.  L.  T.  R.  5 

2. Irregularities  in  conduct  of  election — 

Non-compliance  with  prescribed  Rules  and  Forms 
— Absence  of  corrupt  or  illegal  practice  by  candi- 
date— Principles  of  Ballot  Act,  1872  (35  ife   36 
Vict.,    c.    33) — Case  stated   by   Commissioner — 
Mandamus — Municipal  Corporations  Act,   1882 
(45  &  46  Vict.,  c.  50),  «.  93  (8).]    At  an  election 
oififteen  members  of  an  urban  district  council 
twenty-nine  candidates  were  duly  nominated. 
There  were,  prior  to  the  opening  of  the  poll, 
two  supplemental  ballot-boxes  on  the  premises 
where  the  election  was  held,  one  in  charge  of  a 
presiding  officer,  and  one  in  the  custody  of  the 
returning   officer,   which   were   not   opened   or 
shown  to  be  empty  before  the  opening  of  the 
poll,  but  each  of  which,  before  being  brought 
ioto  use  when  the  other  boxes  were  filled,  was 
opened,  shown  to  be  empty,  and  resealed.     The 
returning  officer  did  not  count  or  record  the 
number  of  ballot-papers  in  each  box,  or  mix 
the  whole  of  the  ballot-papers  before  counting  ; 
but  this  was  omitted  with  the  approval  and 
assent  of  the  agents  for  all  the  candidates  : — 
Eeld,  that  though  these  were  breaches  of  the 
rules  in  Schedule  I.  to  the  Ballot  Act,  they  did 
not  violate  any  principle  laid  down  in  the  body 
of  the  Act,  and  were  not  sufficient  to  avoid  the 
«lection.    The  agent  of  the  successful  candidates 
lodged  with  the  returning  officer  in  due  time  a 
form    of   nomination,   signed   by   eight   of   the 
■candidates,  naming  ten  agents  for  attendance 
on  their  behalf  on  the  polling-day.   The  returning 
officer,  in  a  circular  to  the  candidates,  stated 
that  there  were  two  polling-stations ;  but  there 
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were,  in  fact,  ten  tables,  at  which  ballot-papers 
wore  given  out  and  stamped  by  assistants, 
appointed  by  the  returning  officer,  with  the 
approval  and  being  under  the  control  of  the 
officer  presiding  at  each  table.  The  unsuccessful 
candidates  were  informed  of  the  nomination  of 
the  ten  agents,  and  they  requested  the  returning 
officer  to  allow  them  to  appoint  a  like  number, 
to  which  he  agreed.  They  had,  in  fact,  seven 
agents.  The  Commissioner  who  tried  the  elec- 
tion petition  found,  as  facts,  that  the  agent  for 
the  successful  candidates,  in  nominating  ten 
polling-agents,  bona  fide  believed  that  he  was 
entitled  to  do  so  ;  that  the  returning  officer,  in 
accepting  the  nomination,  and  in  permitting 
each  side  to  have  ten  agents,  was  actuated  by 
a  bona  fide  desire  to  convenience  and  facilitate 
all  parties  ;  and  that  all  the  arrangements  made 
by  the  returning  officer  for  the  election  were 
made  by  him  with  a  bona  fide  desire  to  facilitate 
electors  in  voting,  and  to  prevent  confusion  and 
delay,  and  in  the  Commissioner's  opinion  they 
did  so  operate.  The  Commissioner  finally  stated 
that  he  was  of  opinion,  and  so  found  as  facts, 
the  following  : — (a)  At  the  polling  every  elector 
who  attended  had  full  opportunity  of  recording 
his  or  her  vote  ;  (b)  the  election  was  conducted 
in  accordance  with  the  principles  contained  in 
the  body  of  the  Ballot  Act,  1872,  and  of  the 
Local  Government  (Ireland)  Act,  1898  ;  (c)  if 
any  of  the  matters  complained  of  by  the 
petitioners  were  or  was  a  non-comiJiance  with, 
or  a  non-observance  of,  or  a  departure  from,  any 
of  the  requirements  of  or  under  the  rules  or  the 
forms  in  the  Schedule  to  the  Ballot  Act,  1872, 
or  of  or  under  the  rules  of  the  Election  Order  of 
the  22nd  December,  1898,  the  same  or  any  of 
them  did  not  in  any  way  affect  the  result  of 
the  said  election  : — Hdd,  by  Palles,  C.B.,  that 
the  validity  of  the  election  must  be  determined 
on  the  basis  that  there  were  only  two  polling- 
stations,  and  therefore  the  nomination  was  con- 
trary to  r.  17  of  the  Local  Government  Board's 
Election  Order  of  the  22nd  January,  1898. 
Held  further,  by  Palles,  C.B.,  and  Dodd,  J. 
(who,  however,  did  not  make  it  the  basis  of  his 
judgment),  that  this  Order  was  ultra  vires,  as 
being  contrary  to  section  24  of  the  Ballot  Act, 
1872.  Held  further,  by  Palles,  C.B.,  that 
although  the  presence  of  a  number  of  agents  in 
excess  of  the  number  allowed  by  section  13  of 
the  Municipal  Elections  (Corrupt  and  Illegal 
Practices)  Act,  1884  (47  &  48  Vict.,  c.  77),  was 
contrary  to  the  principles  of  that  Act,  and  to 
the  rules  in  the  Schedule  to  the  Ballot  Act,  it  was 
not  contrary  to  any  principle  laid  down  in  the 
body  of  the  Ballot  Act,  and  that,  consequently, 
the  election  could  not,  on  that  ground,  be 
declared  void,  if  the  illegality  be  excused  by 
the  Commissioner.  Held,  by  Johnson,  J.  (in 
whose  judgment  Wright,  J.,  concurred),  that 
having  regard  to  the  findings  of  the  Commis- 
sioner, notwithstanding  the  admitted  irregulari- 
ties, the  election  was  conducted  in  accordance 
with  the  principles  laid  down  in  the  body  of 
the  Ballot  Act  and  the  Election  Order,  1898,  and 
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that  therefore  the  election  ought  not  to  be 
declared  irregular  and  void.  Hdd,  by  Dodd,  J., 
that  if  r.  17  of  22nd  December,  1898,  was  intra 
vires,  it  must  receive  a  reasonable  construction. 
Its  hypothetical  object,  to  prevent  the  polling- 
station  being  crowded  and  to  limit  expense, 
could  only  be  justified  if  there  remained  an 
adequate  check  on  possible  breaches  of  the 
Ballot  Act  by  an  adequate  number  of  agents; ; 
that  the  candidates  were  within  their  rights  in 
demanding  proper  inspection  and  proper  agents 
for  their  own  protection  and  the  proper  carrying 
out  of  the  Act ;  and,  from  the  candidates'  point 
of  view,  there  being  ten  polling-stations,  the 
number  of  agents  nominated  was  rendered  neces-  i 
sary  by  the  conduct  of  the  returning  officer,  and  I 
was,  in  fact,  a  necessary  precaution,  and,  that, 
therefore  the  question  put  by  the  Commissioner 
— whether,  under  the  circumstances,  the  election 
should  be  declared  invalid  and  void — should  be 
answered  in  the  negative.  Where,  at  the  trial 
of  a  Local  Government  Board  election  petition,  | 
the  Commissioner  states  a  case  for  the  opinion  ' 
of  the  Court,  under  section  93  (8)  of  the  Muni- 
cipal Corporations  Act,  1882  (45  &  46  Vict., 
c.  50),  he  cannot  be  compelled  by  mandamus 
to  determine  any  particular  questions  of  fact, 
or  to  amend  the  case  stated  by  including  therein 
his  determination  of  any  particular  facts. 
Queers,  does  mandamus  lie  to  the  Commissioner 
appointed  for  trial  of  a  Local  Government 
petition  ?  In  re  Pembroke  Election  Petition 
K.  B.  [1908]  2  I.  R.  433  ;  42  I.  L.  T.  R.  224 
See  Local  Government — Election  Petition. 

Parliamentary — Bankruptcy   of   unseated 

respondent — Certificate   of   conformity 
[1894]  1  I.  R.  517 
See  Bankruptcy — Certiflcate.    2. 

Place    of    trial — Discretion    of    Judges — 

Special  circumstances 

46  I.  L.  T.  R.  204. 
See  Parliament — Election  Petition.    1. 

Practice — Sole  respondent — No  opposition 

—Costs.  1  N.  I.  J.  R.  159 

Sec  Local  Government — Election  Petition. 
4. 

ELECTOR — Belfast  Harbour  Commissioners 

[1905]  2  I.  R.  574  ;  39 1.  L.  T.  R.  119  ; 
5  N.  I.  J.  R.  135 
See  Belfast  Harbour. 

ELECTRIC  LIGHTING— Borrowing  powers 

51  I.  L.  T.  R.  174 
See  Local  Government — Borrowing  Powers. 

ELEGIT — Judgment  entered  up  prior  to   15th 
July,  1850 — Assignment — Enrolment — 
Execution — Practice 
[1895]  2  I.  R.  39  ;    28  I.  L.  T.  R.  97 
See  Judgment.    2. 

ELEMENTARY  EDUCATION 

44  I.  L.  T.  R.  70 
-See  Children  Act,  1908.    3. 


EMERGENCY  LEGISLATION. 

■  Absolute  discretion  of  Court — Execution- 
Appeal  49  I.  L.  T.  R.  65 
See  War.     1. 

Moratorium  49  I.  L.  T.  R.  63 

See  War.    13. 
— ■ — -  Mortgagee's  action  of  ejectment 

[1917]  2 1.  R.  281 
See  Practice — Courts  (Emergency  Powers). 
4. 

Service  out  of  jurisdiction 

49  I.  L.  T.  R.  136 
See  Practice — Service.    46. 

48  I.  L.  T.  R.  239 

See  War.      2 

See  War — Emergency  Legislation  ;    and 
See  Practice — Courts  (Emergency  Powers). 


EMPLOYED  CONTRIBUTOR 

[1916]  2 1.  R.  59, 70  ;  49 1.  L.  T.  R.  113; 
50  I.  L.  T.  R.  60 
See  National  Insurance.    6  and  6a. 


EMPLOYER. 

Liability  of— Negligence. 

See  Cases  under  Master  and  Servant- 
Master's  Liability. 

Liability   of — Master   and  servant — Rail- 

way company  [1898]  2  I.  R.  352 

See  Railway— Passenger.    3. 

48  I.  L.  T.  R.  211 

See  National  Insurance.    12. 

Truck  Acts — Bonus  for  full  time — Weekly 

wages  [1906]  2  I.  R.  4fl5 

See  Master  and  Servant— Truck  Acts. 
1. 


EMPLOYER  AND  WORKMAN. 
See  Trade  Dispute. 
See  Workmen's  Compensation. 

Conspiracy — Procuring  breach  of  contract 

of  employment — Dispute  between  em. 
ployer  and  other  employers — ^Trade 
Disputes  Acts,  1906,  ss.  3,  5  (3) 

[1914]  2 1.  R.  285, 329 
See  Trade  Dispute 

Contract  of  service — Labourers  employed 

in  repair  of  road — Liability  of  county 
council  for  contributions  under 
National  Insurance  Act,  1911 

[1914]  2  I.  R.  110,  120,  note 
See  National  Insurance.    3. 
— — •  National     Insurance     Act — Exceptions- 
Employment   under   local  authority — 
Sickness    and    disablement    benefits- 
Workmen  employed  by  county  council 
on  road  maintained  by  direct  labour 
[1915]  1  I.  R.  79 
See  National  Insurance.    13. 

Security  for  costs — ^Workmen's  Compensa- 

tion Act — Appeal 

[1914]  2  I.  R.  530  ;   48  I.  L.  T.  R.  33 
See  Practice — Security  for  Costs.    10. 
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EMPLOYERS    AND    WORKMEN    ACT,    1875. 
See  Master  and  Servant — Employers  and 
Workmen  Act,  1875. 

EMPLOYMENT. 

■  Accident  arising  out  of    46  I.  L.  T.  R.  40 

See  Workmen's  Compensation.    10. 

Accident  arising  out  of  and  in  the  course  of 

46  I.  L.  T.  R.  89 
;See  Workmen's  Compensation.    13. 

Accident  to  workman  .whether  arising  out  of 

[1907]  2  I.  R.  104  ;  41  I.  L.  T.  R.  3 
See  Workmen's  Compensation.    81. 

Bisk  connected  with — Accident  arising  out  of 

[1912]  2  1.  R.  430;  46  I.  L.  T.  R.  18 
See  Workmen's  Compensation.    19. 

ENCROACHMENT— Landlord  and  tenant 
[1895]  2 1.  R.  660, 675  ;  30 1.  L.  T.  R.  105, 106 
See  Land  Judges'  Court — Conveyance,    i. 

ENDOWED  ACADEMY. 

Sobejae^Educational  Endowments  (Ireland) 
Act,  1885 — Governors — Special  meeting— Quorum 
— Professor  or  teacher — Appointment  and  dis- 
missal of.']  A  statutory  scheme,  forming  the 
constitution  of  an  academy  endowed  with  public 
funds,  contained  the  following  provisions  : — 
Clause  39 — "  No  professor  or  teacher  shall  be 
dismissed  during  his  term  of  office  except  upon 
•  a  resolution  of  a  special  meeting  of  the  governors 
passed  after  due  notice."  Clause  34—"  Every 
governor  shall,  at  or  before  the  first  meetiag 
which  he  attends,  sign  a  declaration  .  .  of 
his  acceptance  of  the  office  of  governor ;  and 
until  he  has  signed  such  declaration  he  shall  not 
be  entitled  to  act  as  governor."  The  plaintiff 
had  been  appointed  a  professor  of  the  academy 
under  a  contract  made  subject  to  the  provisions 
of  the  scheme,  and  terminable  by  three  mouths' 
notice  on  either  side.  The  plaintiff  was  given 
a  three  months'  notice  to  terminate  his  contract, 
which  notice  was  passed  at  an  ordinary  meeting 
of  the  govemora.  The  plaintiff  disregarded  the 
notice,  and,  on  attending  as  professor  at  its 
expiration,  was  expelled  from  the  academy  by 
one  of  the  governors,  whose  action  was  subse- 
cjuently  adopted  by  an  ordinary  meeting  of  the 
governors.  The  plaintiff  then  brought  an  action 
against  the  academy  for  wrongful  dismissal. 
At  the  trial  the  plaintiff  contended  that  the 
notice  to  terminate  his  contract  was  invalid — 
(a)  because  it  was  not  passed  at  a  "special 
meeting  "  ;  and  (6)  because  there  was  not  present 
at  the  meeting  a  quorum  of  governors  qualified 
under  Clause  34.  It  was  proved  that  this  latter 
objection  applied  also  to  the  meeting  which 
sanctioned  the  plaintiff's  contract,  and  to  the 
meeting  which  adopted  his  expulsion : — Held, 
first,  that  the  plaintiff's  appointment  was  valid 
and  coiJd  not  be  questioned ;  secondly,  that 
Clause  39  had  reference  only  to  »  dismissal  in 
defeasance  of  the  contract,  and  not  to  a  notice 
in  accordance  with  its  terms,  and  that  the 
omission  to  summon  a  special  meeting  did  not 
invalidate  the  notice  ;  thirdly,  that  as  the  plain- 
tiff denied  the  capacity  of  the  govemora  to  act 
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on  behalf  of  the  academy  in  terminating  his 
contract,  he  was  estopped  from  relying  on  their 
resolution  adopting  his  expulsion  as  evidence 
to  render  the  academy  liable  for  it,  since  the  same 
objection  could  be  urged  with  equal  force  against 
the  validity  of  the  acts  of  either  meeting.  Wood- 
house  V.  Boyal  Irish  Academy  of  Music,  Ireland. 
K.  B.,  [1908]  2  I.  R.  357 

ENGINEER— Certificate  —  Penalties  —  Delay- 
Extras  [1912]  2  I.  R.  356 
See  Building  Contract.    4. 
ENGINEER'S  CERTIFICATE. 

47  I.  L.  T.  R.  142 
See  Contract.    34. 

ENGLISH  BANKRUPTCY  —  Trustee  —  Title  — 
How  far  impeachable 

[1896]  1  I.  R.  442,  473 
See  Mortgage  (General).    53. 

ENGLISH   JUDGMENT- Extension  to   Ireland 
—Garnishee  [1898]  2  I.  R.  499 

See   Practice — Garnishee.    10. 

ENGLISH  MANAGED  ESTATE. 

36  I.  L.  T.  R.  199  ;   2  N.  I.  J.  R.  20O 
See    Land     Law    Acts  —  Character    of 
Holding.    50. 

ENGLISH  SOLICITOR— Eetainer  of  Irish  solici- 
tor by  [1917]  2  I.  R.  138,  144  ; 
51  I.  L.  T.  R.  101 
See,  Solicitor — Bill  of  Costs.    75. 

ENGROSSMENT — Comparison   with   draft  con- 
veyance—Costs [1906]  1 1.  R.  478 
See  Solicitor— Bin  of  Costs.    148. 

ENROLMENT — Judgment  prior  to   15th  July, 
1850— Assignment      [1895]  2  I.  R.  39  ; 
28  I.  L.  T.  R.  97 
See  Judgment.    2. 

ENTIRETIES — Trust  of  income — Husband  and 
wife  [1894]  1 1.  R.  267 

See  Settlement — Construction.    17. 

ENTRIES    AGAINST    INTEREST— Balance    in 
favour  of  a  party  since  deceased 

17  I.  C.  L.  R.  792 
See  Evidence.    6. 

ENTRY. 

•  Lands  Clauses  Acts — Fee-farm  conversion 

grant — Entry  on  lands  without  consent 
of  grantor  [1914]  2  I.  R.  1 

See  Fee-farm  Grant.    2. 
— —  Right    of — Judicial    tenant — Fishery    re- 
served— Rights  incidental  thereto 

[1905]  1  I.  R.  434 
See  Fishery.    2. 

EQUALITY  OF  VOTES— Election  of  chairman 
[1912]  2  I.  R.  440  ;  46  I.  L.  T.  R.  103, 165 
See  Local  Government  Election.    3. 
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EQUITABLE  ASSIGNMENT. 


See  Assignment. 
Future  crops 


1. 


[1918]  1  I.  R.  433 


[1903]  1  I.  B.  449,  465; 
37  I.  L.  T.  R.  110 
See  Mortgage — Equitable  Mortgage.    5. 

Part  of  debt  [1912]  2  I.  R.  535  ; 

46  I.  L.  T.  R.  183 
See  Assignment.    3. 

Eeoeiver— Priority         [1906]  2  I.  R.  215  ; 

40  I.  L.  T.  R.  30 
See  Practice — Receiver.    8. 

EQUITABLE  ESTATE. 

- —  Dower  [1899]  1  I.  R.  416,  435  ; 

32  I.  L.  T.  R.  90 
See  Dower.    4. 

— —  Fee-simple — Absence  of  words  of  limitation 
— Intention  of  settlor 

[1909]  1  I.  R.  319 
.See  Deed — Construction.    6. 

■ Lease — Equitable  reversionary  interest  in 

— Bankruptcy — Vesting 

[1909]  1  I.  R.  334 
See  Bankruptcy — ^Vesting.    3. 

EQUITABLE  ESTATE  IN  FEE— Words  of  limi- 
tation—Settlement    [1898]  1  I.  R.  185 
See  Settlement — ^Voluntary  Settlement.    3. 

EQUITABLE  ESTATE  IN  REALTY— No  words 
of  limitation  [1917]  1  I.  R.  260  ; 

[1918]  1  L  R.  1;  51  1.  L.  T.  R.  125 
See  Settlement — Construction.    12. 

EQUITABLE  EXECUTION. 

See  Cases  under  Practice — Receiver. 

47  I.  L.  T.  R.  272 

See  Practice — Receiver.    25. 

47  I.  L.  T.  R.  165 

See  Practice — Receiver.    21. 

Amount — Discretion  2  N.  I.  J.  R.  198 

See  Practice — Receiver,    i. 

■ Annuity — Receiver  5  N.  I.  J.  R.  288 

See  Practice — Receiver.    5. 

Defendant's  interest  as  a  next-of-kin — No 

administration  1  N.  I.  J.  R.  216 

See  Practice— Receiver.     13. 

Injunction  in  aid  of  4  N.  I.  J.  R.  31 

See  Practice — Receiver.    17. 

Legacy  under  improved  will   2  N.  I.  J.  R.  3 

See  Practice — Receiver.    19. 

Kates  3  N.  I.  J.  R.  145 

See  Practice — Receiver.    27. 

Small  sum — Costs  2  N.  I.  J.  R.  262 

See  Practice — Receiver.    31. 

EQUITABLE  MORTGAGE. 

See   Cases  under   Mortgage  —  Equitable 
Mortgage. 

Fraud— Notice  [1906]  1  I.  R.  416  ; 

[1908]  1  I.  R.  261,  333 
See  Fraud.    3,  5. 

Trust  fund — Right  of    cestuis  que  trustent 

to  follow — Priority — Conflicting  equities 
[1904]  1  I.  R.  280,  461  ;  38  I.  L.  T.  R.  82, 181 
See  Priority.    2,  3. 


EQUITABLE  OWNER— Action  for  rent— Right 
to  recover  46  I.  L.  T.  R.  242 

See  Landlord  and  Tenant— Rent.    1. 

EQUITABLE    PLEA — Promissory    note— Hus- 
band and  wife  17  I.  C.  L.  R.  394 
See  Practice— Pleading.    3. 

EQUITABLE  TITLE — Second  mortgagee— Eject- 
ment [1904]  2  I.  R.  357,  360  ; 
37  I.  L.  T.  R.  95, 101 
See  Land— Action  lor  Recovery  of.    11. 

EQUITY  CIVIL  BILL. 

Decree  for  payment  of  money  51 1.  L.  T.  R.  61 

See  Practice— Certiorari.    13. 

Jurisdiction — Transfer  to  Lord  Chancellor 

2  N.  I.  J.  R.  11 

See  County  Court— Jurisdiction.    U. 

Service  out  of  the  jurisdiction 

[1904]  1  I.  R.  123  ;  36  I.  L.  T.  R.  218 
See  County  Court— Practice.    66. 
To   raise   mortgage — Value   of  lands  ex- 
ceeding   £200 — Mortgage    debt   under 
£200 — Costs — Higher  scale 

[1914]  1 1.  R.  60 
See  County  Court— Practice.    19. 

Transferfrom  County  Court  [1897]1I.R.474 

See  Practice — Transfer  of  Action.    14. 

EQUITY  OF  REDEMPTION. 

Clog  on  [1901]  2  I.  R.  653,  671  ; 

35  I.  L.  T.  R.  6,  8  ;  1  N.  I.  J.  R.  25 

See  Mortgage  (General).    9. 

Mortgage  of — Rents — Garnishee 

[1896]  2 1.  R.  445,  453 
See  Mortgage  (General).    33. 

Sale  by  sheriff — Deposit — ^Failure  of  con- 

sideration [1894]  2 1.  B.  61,  648  ; 

28 1.  L.  T.  R.  6 
See  Sheriff.    30. 

Sale  to  mortgagee      [1896]  1  I.  R.  442, 473 

See  Mortgage  (General).    53. 

EQUITIES— Affecting  rents  arising  after  collec- 
tion— ^Distribution  according  thereto 
[1903]  1 1. R.  370 
See  Priority.    1. 

ERASURE— Will— Declaration  before  execution 
— Presumption  5  N.  I.  J.  R.  271 

See  Probate  (and  Administration) -Execu- 
tion of  WiU.    4. 

See  Attestation. 

ERROR— MEMORANDUM  OF— Signature  of 

17  I.  C.  L.  R.  357 
See  Practice — Pleading.     17. 

ESCROW— Specific     performance  —  Defaulting 
defendant — Conveyance 

[1895]  1 1.  R.  508 
See  Specific  Performance.    10. 

FST ATE 

■ Congested  [1910]  1  I  B.  183; 

44I.L.T.R.161 
See  LandPurchase  Acts— Congested  Estate. 
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ESTATE — continued. 

■  Contingent — Infant— Settled  Land  Acts 

[1909]  1  I.  R.  209 
See  Infant — Conveyance  on  behalf  of. 

Conversion  [1910]  1  I.  B.  13, 18,  110 

See  Conversion.    7,  8. 

Declaration  by  Estates  Commissioners — 

Bonus  [1809]  1 1.  R.  120,  278  ; 

43  I.  L.  T.  R.  135, 187 
See  Land  Purchase  Acts— Bonus.    38. 

Declaration  of — Land  Purchase  Acts 

[1912]  1 1.  R.  231,  245  ;  46  I.  L.  T.  R.  46, 107 

See  Land  Purchase  Acts — Practice.    5. 

Devolution — Spes  sucoessionis — ^Possibility 

coupled  with  interest 
[1908]  1 1.  R.  297,  303  ;  42  I.  L.'_T.  R.  57 
See  Bankruptcy— Vesting.    4. 

Equitable  — ■  Leasehold  —  Bankruptcy  — 

Vesting  [1909]  1  I.  R.  334 

See  Bankruptcy— Vesting.    3. 

In  fee — ^Rectification  of  settlement 

[1912]  1  I.  R.  516 
See  Settlement — Rectification.    3. 

Land — Conveyance  for  charitable  purposes 

— Donation  — Registration  —  Revoca- 
tion [I901]1LR.  81 
See   Charity — Charitable   Donations   and 
Bequests  Act.    5. 

Land  fit  to  be  regarded  as  separate 

[1911]  2  I.  R.  11  ;  44 1.  L.  T.  R.  157 
See  Land  Purchase  Acts— Separate  Estate.  4 

Middleman's — Sale  to  occupying  tenants — 

Interest   on   purchase-money — ^Arrears 

of  head-rent  [1909]  1  I.  R.  63,  66  ; 

43  I.  L.  T.  R.  47 

See  Land  Purchase  Acts — Interest  in  Lieu 

of  Rent. 

Partly  solvent  and  partly  insolvent — Sale 

under  Land  Purchase  Acts — Bonus 

52  I.  L.  T.  R.  197 
See  Land  Purchase  Acts — Bonus.    23. 

■  Privity  of — Judgment — Estoppel 

[1896]  1 1.  R.  274 
See  Fishery.    6. 

Purchase    of   lunatic's    estate  —  Fee -farm 

grant  and  moiety  of  fee -farm  rent 
[1912]  1  I.  R.  140,  306  ;  46  I.  L.  T.  R.  98 
See  Lunatic.    6. 

Real — "  Residuary  legatee  "  —  Context — 

Will— Coustractiou        [1910]  1  I.  R.  239 
-Sfee  Will— Words.    32. 

Sale  of  part — Land  Law   (Ireland)   Act, 

1896,  s.  40  [1897]  1  I.  R.  447  ; 

31  1.  L.  T.  R.  96 
See  Land  Purchase  Acts— Sale  by  Land 
Judge.    6. 

Will — Devise    of    "all    my    estate     and 

interest  in  the  lands  of  C." — Beneficial 
interest  of  testatrix  in  charges  on  the 
lands  held  to  pass 

[1897]  1  L  R.  457  ;  31  I.  L.  T.  R.  6 
-See  Will- Words.    2. 

ESTATE  DUTY. 

See  under  Revenue — Estate  Duty. 
See  Revenue — Estate  Duty.    8. 

[1915]  2  I.  R.  249 


ESTATE  JiVTY —continued. 

48  I.  L.  T.  R.  241 

See  Revenue — Estate  Duty.    11. 

Expense  of  proof  of  payment  of 

[1916]  1  I.  R.  241 
See  Vendor  and  Purchaser — Title.    2. 

Gift  inter  vivos 

[1905]  2  I.  R.  626  ;  [1906]  2  I.  R.  200  ; 
39  I.  L.  T.  194  ;  40  I.  L.  T.  R.  49 
See  Revenue — Estate  Duty.     16. 

Hereditaments  subject   to   voluntary  an- 

nuities— Diminished  by   value   of   an- 
nuities [1916]  2  I.  R.  456 
See  Revenue — Estate  Duty.     14. 

Interest  in  possession       [1906]  2  I.  R.  272 

See  Revenue — Estate  Duty.    7. 

[1904]  2  I.  R.  621,  644  ; 

[1905]  2  I.  R.  218  ;  38  I.  L.  T.  R.  117 

See  Revenue — Estate  Duty.     5,  17. 

■  "  Interest  purchased  or  provided  by  the 

deceased  "  [1909]  2  I.  R.  597  ; 

See  Revenue — Estate  Duty.    10. 

ESTATE  FOR  LIFE. 

iSee    Cases   under    Tenant-for-Life    and 

Remainderman. 
<See  Will— Estate  in  Realty.     7,  11. 

Acceleration  of  interest  in  remainder 

[1907]  1  I.  R.  275,  282 
See  Limitations,  Statute  of — Trusts.    2. 

Collateral    policy    of    insurance — Incum- 

brancer [1900]  1  I.  R.  269 

See  Land  Judges'  Court — Incumbrance.    2. 

Compound  settlement 

[1908]  1  I.  R.  475,  488  ;  42  I.  L.  T.  R.  218 
See  Settled  Land  Acts.    5. 

Compulsory    purchase  —  Labourers     Act, 

1906,  s.  11 — Aggregate  compensation 
exceeding  £60  [1909]  1  I.  R.  212  ; 

43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

Construction  of  marriage  articles 

[1900]  2  I.  R.  441 
See  Settlement — Marriage  Articles. 

Death    of    limited    owner  —  Executor  — ■ 

Arrears  of  rent — Interest  on 
[1909]  1  I.  R.  157, 164  ;  43  I.  L.  T.  R.  160 
See  Land  Purchase  Acts— Arrears  of  Rent. 
9. 

Devise  of  portion  of  freehold  farm  to  A. 

without  words  of  limitation  and  subject 
to  a  rent — Devise  of  whole  farm  to  B. 
and  C.  subject  to  tenancy  bequeathed 
*o  ^-  [1914]  1  I.  R.  86 

-See  Will— Estate  in  Realty.    4. 

Devise  to  married  woman — Property  not 

to  be  mortgaged  or  sold— Separate  use 
— Restraint  on  anticipation 

[1914]  1  I.  R.  Ill 
See  Will— Estate  in  Realty.    27. 

Forfeiture  [1909]  1  I.  R.  1,  ig  • 

42  I.  L.  T.  R.  144  ;  43  I.  L.  T.  R.  26 
-See  Mortgage— Judgment  Mortgage.    15. 

■ Leasehold  —  Liability    of    teuant-for-life 

for   repairs      and   outgoings — Duty  of 

trustees  to  insure        [1897]  1  I.  R.  170 

See  Tenant-for-Life  and  Remainderman.  9 


(  507  ) 


DIGEST  OF  CASES. 


(  508  ) 


ESTATE  FOR  LIFE- 

Letting  so  long  as  lessee,  his  executors,  &o., 

pay  yearly  rent  [1907]  1  I.  R.  488 

See  Landlord  and  Tenant — Lease.    3. 

Limitation  until  insolvency  or  alienation 

[1905]  1  I.  R.  261  ;  39  I.  L.  T.  R.  100 
See  Settlement — Construction.    15. 

Mortgage     repayable     by     instalments — 

Payments    by   successive   tenants-for- 
life  [1900]  1  I.  R.  298 

See  Mortgage— General.    45. 

Power  to  charge — Annuity  by  way  of  pin- 

money  [1909]  1 1.  R.  1 ;  19 ; 

42  I.  L.  T.  R.  144  ;  43  I.  L.  T.  R.  26 

See  Mortgage — Judgment  Mortgage.    15. 

.. Practice,     Land     Judge  —  Dismissal     of 

petition — Opposition  by  remainderman 
[1905]  1  I.  R.  413  ;  38  I.  L.  T.  R.  49 
See  Tenant-for-Life  and  Remainderman. 
6. 

Property  or  power  [1905]  1  I.  R.  147 

-See  Will— Absolute  Gilt.    28. 

Bentoharge  whether  for  life  or  perpetual 

[1905]  1  I.  R.  453,  459  ;  39  I.  L.  T.  R.  37 
See  Will— Annuity.    10. 

Resettlement — Restoration       of       former 

estate  and  power — Settled  Land  Acts 
[1908]  1  I.  R.  475,  488  ;  42  I.  L.  T.  R.  218 
See  Settled  Land  Acts.    5. 

Superadded  power  of  sale — Gift  over 

[1896]  2  I.  R.  571,  597 
See  Will— Absolute  Gift.    14. 

Tenant -for -life  accepting    fine — Covenant 

to  renew  within  limited  period 

[1900]  1  I.  R.  417,  428 
See  Landlord  and  Tenant — Lease.    48. 

. Tenant  in  tail  paying  ofl  charge 

[1907]  1  I.  R.  91 
See  Merger.    7. 

Termination  of  —  Arrears  of  rent  —  Re- 

ceiver [1900]  1  I.  R.  18 

See  Land  Judges'  Court — Receiver.    5. 
— — •  Ultimate  remainder  in  fee — Contingent  re- 
mainder interposed— Merger 

[1915]  1  I.  R.  198,  330 
See  Merger.    3. 

. Will— Construction        [1908]  1  I.  R.  288  ; 

42  I.  L.  T.  R.  80 
>See  wai— Life  Estate.    2. 

Will — Gift  for  life  with  power  of  disposition 

superadded  [1915]  1  I.  R.  205 

See  win— Absolute  Gift.    1. 

WiU — Gift  of  income  for  life — Gift  over  on 

trusts  which  fail  from  invalidity 

[1915]  1  I.  R.  191 
See  Charity— Gift  to.    34. 

ESTATE  IN  FEE. 

Deed  purporting  to  bar  entail 

[1910]  1  I.  R.  1 
jSee  Disentailing  Deed. 

Equitable — ^Words  of  limitation 

[1909]  1  1.  R.  319 
See  Deed — Construction.    6. 

Marriage  settlement — Implied  trust 

[1910]  1  I.  R.  47 
See  Settlement — Construction.    19. 


ESTATE  IN  FEE — continued. 

No  words  of  limitation 

[1909]  1 1.  R.  319 
See  Deed — Construction.    6. 

-  Remainder  [1905]  1  I.  R.  60,  74  ; 

38  I.  L.  T.  R.  259 
See  Settlement — Construction.    13. 

Remainder — Limitation    until  iusolveney 

of  alienation  [1905]  1  I.  R.  261 ; 

39  I.  L.  T.  R.  100 
See  Settlement — Construction.    15. 

Tithe  rentcharge — First  estate  of  inherit- 

ance,   or   perpetual   estate   equivalent 
thereto  [1903]  1 1.  R.  429  ; 

[1904]  1  I.  R.  272  ;  37  I.  L.  T.  R.  128 
See  Tithe  Rentcharge — Liability  to.    1. 

Words  of  limitation        [1906]  1  I.  R.  607 

See  Deed — Construction.    5. 

ESTATE  IN  FEE-SIMPLE— Absence  of  words 
of  inheritance  in  deed — Intention — 
Equitable  estate  in  fee 

[1915]  1 1.  R.  304 
iSee  Settlement — Construction.    26. 

ESTATE  IN  TAIL  SPECIAL. 

[1916]  1  I.  R.  30 
<See  Will— Estate  in  Realty.    15. 

ESTATE  PUR  AUTRE  VIE. 

Devolution  of  estate — No  words  of  limitations-^ 
Special  occupant — Intestacy.']  A  lease  of  lands 
which  had  been  demised  to  the  lessee,  his  heirs 
and  assigns,  for  three  lives'  or  thirty-one  years, 
conveyed  the  lands  by  deed  to  M.  to  hold  the 
same  unto  and  to  the  use  of  M.  for  the  ejdsting 
lives,  without  using  words  of  limitation.  M. 
afterwards  died  intestate  as  regards  the  lands  : — 
Held,  that  M.'s  interest  in  the  lease  passed  on 
his  death  to  his  personal  representative,  and  not 
to  his  heir-at-law.  In  re  Murray ;  Murray  v. 
Condren  Barton,  J.,  [1916]  1 1.  R.  302 

Executory  agreement — Special  occupant 

[1895]  1 1.  R.  44,  63  ;  [1896]  1 1.  R.  243 
See  Special  Occupancy.    2. 

Settlement — Cestui     que     trust    whether 

taking  in  fee  or  for  life  only 
[1905]  1 1.  R.  60,  74  ;  38  I.  L.  T.  R.  259 
See  Settlement — Construction.    13. 

Special  occupancy — Intestacy 

[1898]  1  I.  R.  91  ;  [1899]  1 1.  R.  30 
See  Special  Occupancy.    1. 

■ Will — Construction — Absolute  gift 

[1896]  2  I.  R.  571, 597 
See  Will— Absolute  Gift.    14. 

ESTATE  TAIL. 

Barring  of — Common  recovery — Tenant  to  the 
praecipe — Seisin  of — Disseisin  of  tenant-for-Ufe — 
Proof  of  disseisin.]  In  order  that  a  common 
recovery  should  have  been  effective  to  bar  an 
estate  tail,  the  tenant  to  the  praecipe  must 
have  been  seised  of  the  lands  for  an  estate  of 
freehold,  either  by  right  or  by  wrong.  The  pre- 
sumption of  law  is  that  seisin  follows  the  title, 
and  the  Court  will  not  presume  disseisin  of  a 
tenant-for  life  for  the  purpose  of  upholding  a 


(  509  ) 


DIGEST  OP  CASES. 


(  510  ) 


ESTATE  r AIL— continued. 
recovery  purporting  to  have  been  suffered  by  a 
tenant  in  tail  in  remainder.  M.  N.  by  his  will 
devised  certain  lands  to  D.  and  her  minor 
children  for  their  lives,  with  remainder  to  F.  N. 
in  tail,  with  remainders  over.  Shortly  after 
M.  N.'s  death  in  1823,  F.  N.  conveyed  the  lands 
to  E.  for  the  purpose  of  making  him  a  tenant  to 
the  praecipe,  and  then  suffered  a  common 
recovery  with  double  vouchers  with  E.  as 
tenant  to  the  praecipe.  A  bill  in  Chancery  was 
subsequently  filed  by  D.  and  her  children 
against  F-  N.,  alleging  that  he  was  in  possession 
of  the  said  lands  for  them,  and  had  not  suffi- 
ciently accounted  for  the  rents  and  profits,  and 
in  the  alternative  alleging  that  he  had  wrong- 
fully disseised  them,  and  praying  for  an  account, 
which  bill  was  afterwards  dismissed  by  consent, 
the  plaintiffs'  costs  being  paid  by  the  defendant. 
In  an  action  for  rent  brought  against  the 
occupying  tenants  of  the  lands  by  the  plaintiffs, 
who,  imder  the  will  of  F.  N.  and  subsequent 
conveyances,  claimed  the  fee-simple  in  remainder 
after  the  death  in  1905  of  the  survivor  of  D. 
and  her  children  : — Held,  by  the  Court  of  Appeal 
(affirming  the  decision  of  the  King's  Bench 
Division)^  that  the  defendants  were  entitled  to 
question  the  validity  of  the  recovery,  and  that, 
in  the  absence  of  proof  of  disseisin  of  D.  and 
her  children,  the  plaintiffs  were  not  entitled  to 
recover  rent.  Witham  v.  Notley  ;  Same  v.  Shane 
K.  B.,  App.,  [1913]  2 1.  R.  281,  290 
See  Cases  under  Will — Estate  in  Realty. 

Absolute  estate  not  cut  down  to — Limita- 

tion  over  in  default  of  issue — Settle- 
ment— Construction    [1897]  1  I.  R.  68 
See  Settlement — Construction.    9. 

Barring — E.«itates     arising    on    condition 

subsequent  [1912]  1  I.  R.  288 

See  Will — Condition.    15. 

■ By  imphcation  [1918]  1  I.  R.  227 

See  Annuity.    2. 
• Course   of  descent — Issue  taking  as   pur- 
chasers [1918]  1  I.  R.  227 
See  Annuity.    2. 

Crown  reversion  on  estate  in  tail  male — 

Large  number  of  male  issue  living — 
Sale  under  Land  Purchase  Acts — Dis- 
tribution of  purchase-money  vrithout 
regard  to  Crown  reversion 

[1914]  1  I.  R.  96,  101 

See    Land     Purchase     Acts  —  Superior 
Interests.    20. 

• Entry  under  void  appointment — Estoppel 

as  regards  limitations  created  by  the 
appointment  [1913]  1  I.  R.  539 

See  Power — Execution.    28. 

In  annuity — Barred — Duration 

[1918]  1  I.  R.  227 
See  Annuity.    2. 

In  rentcharge  created  de  novo — Effect  of 

barring  entail 

[1915]  1  I.  R.  387,  395,  406 
See  Rentcharge.    1,  2. 

Becovery — Eesulting  use 

[1900]  1 1.  R.  178, 192 
See  Settlement — Construction.    39. 


ESTATE  TAIL— continued. 

Settlement — Reformation — Intrinsic     evi- 

dence [1902]  1  I.  R.  477,  485  ; 

36  I.  L.  T.  R.  18 
See  Settlement — Rectification.    2. 

To  A.  for  life  and  after  his  death  to  his 

issue — Will — Construction 

[1910]  1  I.  R.  23 
jSee  Land  Registry.    52. 

"  To  his  first  and  other  sons  and  the  heirs 

male  of  their  respective  bodies  in  tail 
male  "  [1910]  1  I.  R.  357 

See  Settlement — Construction.    14. 


ESTATE  INSOLVENT  AS  TO  INCOME— Vendor 

entitled  to,  and  in  receipt  of,  annuity 

charged  thereon         [1912]  1  I.  R.  424; 

46  I.  L.  T.  R.  208 

See  Land  Purchase  Acts — Bonus.    29. 

ESTATES  COMMISSIONERS. 

See  Cases  under  Land  Purchase  Acts. 
— —  Advance  exceeding  £3,000 — Zones 

[1910]  1  I.  R.  52  ;  44  I.  L.  T.  R.  48 
See  Land  Purchase  Acts — Advance.    18. 

Compulsory  powers — Jurisdiction 

[1909]  2  I.  R.  258,  542,  556  ; 
43  I.  L.  T.  R.  82,  221 
See  Land  Purchase  Acts — Evicted  Tenant. 
7,2. 

Declaration  by,  that  lands  are  separated 

estate  40  I.  L.  T.  R.  253 

See  Land  Purchase  Acts — Advance.    28. 

Declaration  of  estate 

[1909]  1  LR.120,278;  43  I.L.T.R.135,187 
See  Land  Purchase  Acts — Bonus.    38. 

Determination  by — Lands  to  be  regarded 

as  separate  estate 

[1911]  2  I.  R.  11  ;  44  I.  L.  T.  R.  157 
See  Land  Purchase  Acts — Separate  Estate. 
4. 

Evicted  Tenants  Act,   1907— Withdrawal 

of  offer — Pending  purchase  agreement 
[1910]  1 1.  R.  76  ;    44  I.  L.  T.  R.  64 
See  Land  Purchase  Acts — Evicted  Tenant. 
16. 

Jurisdiction  [1911]  1  I.  R.  218,  229 

See  Land  Purchase  Acts — Superior  Interest. 
26. 

Jurisdiction — Free  grant  for  purchase  of 

stock  and  implements 

[1906]  1  I.  R.  493  ;  40  I.  L.  T.  R.  62 
See  Land  Purchase  Acts — ^Reserve  Fund. 
1. 

Jurisdiction — Price        [1905]  1  I.  R.  448  ; 

39  I.  L.  T.  R.  219 
See  Land  Purchase  Acts — Jurisdiction.    2. 

Jurisdiction — Price — Zone  limits 

[1908]  1  I.  R.  Ill,  119  ; 
41 1.  L.  T.  R.  140,  244 
See  Land  Purchase  Acts— Advance.    23. 

Jurisdiction — Sale  of  demesne  with  a  view 

to    repurchase  —  Death    of    absolute 
owner  [1908]  1  I.  R.  537  ; 

42  I.  L.  T.  R.  272 
See  Land  Purchase  Acts— Advance.    9. 
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Jurisdiction — Sale  to  rural  district  council 

— Subletting    to    weekly    tenant — Ad- 
vances—Vesting        [1906]  1  I.  B.  17  ; 
39  I.  L.  T.  R.  265 
See  Land  Purchase  Acts — Advance.    17. 

Jurisdiction — Separate  estate — -Declaration 

—  Agreement  as  to  price — Sale  within 
zones — Arrears  of  rent 

[1908]  1  I.  R.  161, 172  ; 

41  I.  L.  T.  R.  194  ;  42  I.  L.  T.  R.  35 

See  Land  Purchase  Acts — Separate  Estate.  3 

Jurisdiction — Separate  estate — Refusal  to 

declare— Zones  [1906]  1  I.  R.  42  ; 

39  I.  L.  T.  R.  258 

See  Land  Purcnase  Acts — Separate  Estate.  2 

Purchase  of  congested  estate — Consent  of 

Congested  Districts  Board 
[1910]  1  I.  R.  183  ;  44  I.  L.  T.  R.  161 
See  Land  Purchase  Acts — Congested  Estate. 
2. 

Purchase  of  congested  estate — Expenditure 

from  Reserve  Fund — Recoupment 
[1906]  1  I.  R.  434  ;  40  I.  L.  T.  R.  104 
See  Land  Purchase  Acts — Congested  Estate. 
3. 

Refusal  to  sanction  advance  applied  for — 

Substituted  agreement 
[1910]  1  I.  R.  334,  342  ;  44  I.  L.  T.  R.  169 
See  Land  Purchase  Acts — Jurisdiction.    3. 

Request    for    particulars — Land    Judge — 

Jurisdiction  [1906]  1  I.  R.  137  ; 

40  I.  L.  T.  R.  2 

iSee  Land  Purchase  Acts — Jurisdiction.    5. 

Restoration    of    evicted    tenant — Act    of 

1907,  s.  1  (3) 
[1908]  1  LR.  423, 434;  42I.L.T.R.128,166 
See  Land  Purchase  Acts — Evicted  Tenant.l . 

Sanction  to  sale — Death  of  vendor — Con- 

version [1907]  1  I.  R.  204  ; 

41  I.  L.  T.  R.  47 
See  Conversion.    2. 

Son  of  evicted  tenant — Purchase  of  farm 

for — Bankruptcy — Claim  of  assignees 
[1906]  2  I.  R.  538  ;  40  I.  L.  T.  R.  202 
See  Bankruptcy— Alter-acquired  Property. 
2, 

Wholly  untenanted  lands — Power  to  pur- 
chase [1906]  1  I.  R.  186, 193  ; 
40  I.  L.  T.  R.  6 
See    Land    Purchase    Acts — Untenanted 
Lands.    2. 

ESTIMATES— Financial    year — Coimty     council 
[1908]  2  I.  R.  176  ;  42  I.  L.  T.  R.  40 
See  Malicious  Injury.    27. 

ESTOPPEL. 

1. Assault — Civil   action   lor — Order  of 

Justices  to  find  sureties  of  the  peace — 24  dh  25 
Vict.,  c.  100,  s.  45.]  An  order  of  Justices  that 
a  defendant  should  enter  into  a  recognizance 
to  keep  the  peace  towards  the  complainant  on 
a  complaint  of  an  assault  is  not  a  bar  in  a,  civil 
action  by  the  complainant  as  plaintifE  for  dam- 
ages for  the  same  assault.  Murray  v.  Fitz- 
'patrick  Co.  Ct.,  48  I.  L.  T.  305 


ESTOPPEL — continued. 

2.  •  By  matter  of  record — Interpretation 

of  deed.]  A  Civil  Bill  dismissed  on  the  merits 
on  appeal,  is  conclusive  as  regards  the  specific 
sum  sued  for,  but  has  no  operation  by  way  of 
estoppel  as  to  the  grounds  of  the  decision  not 
stated  upon  the  record.  Irish  Land  Commission 
V.  Byan  (34  I.  L.  T.  R.  27,  84 ;  [1900]  2  I.  R. 
565)  approved.     Dowling  v.  Dillon 

App.,  39  I.  L.  T.  R.  121;  5  N.  I.  J.  R.  164 

3.  Civil  Bill  decree — Breach  of  contract 

tosettleCivilBillaction.']  ^.  having  sued  B.  in  the 
Civil  BiU  Court  for  an  alleged  debt  of  £34,a  settle- 
ment was  come  to,  whereby  it  was  agreed  that  B. 
should  pay  to  A.  £20  in  cash,  and  should  secure 
the  balance  by  the  joint  and  several  promissory 
note  of  himself  and  C,  and  should  also  pay  10s. 
costs.  B.,  in  consequence  of  this  arrangement, 
did  not  appear  at  the  hearing  of  the  Civil  Bill, 
and  A.  got  a  decree,  which  he  put  into  execution. 
B.  having  sued  -.4 .  for  breach  of  the  express  con- 
tract : — Held,  upon  demurrer  to  the  special 
count,  that  the  action  properly  lay.  Burke  v. 
O'Callaghan  C.  P.,  [1865]  17  I.  C.  L.  R.  42 

4.  Consent  of  solicitor — Election — Charge 

of  personation — Charge  dismissed — Sum  awarded 
as  compensation  to  include  costs — Consent  of 
solicitor  binds  client — Further  proceedings  barred 
— 13  &  14  Vict.,  c.  69,  s.  96.]  A  person  against 
whom  a  charge  before  a  magistrate  of  persona- 
tion had  failed  urged  through  his  solicitor  that 
the  maximum  penalty  should  be  imposed  on 
the  personation  agent.  The  magistrate  made 
an  order  awarding  £10  compensation,  to  include 
costs.  The  person  charged  did,  not  expressly, 
nor  did  his  solicitor  expressly,  accept  the  £10  in 
lieu  of  the  ordinary  right  of  action.  He  now 
sought  to  quash  the  portion  of  the  order  awarding 
compensation  as  made  without  consent  and 
without  jurisdiction : — Held  (per  Kenny  and 
Wright,  JJ.,  Palles,  L.C.B.,  dissenting)  that 
the  action  of  the  solicitor  amounted  to  a  consent 
to  accept  the  summary  compensation  and  that 
it  bound  the  client  under  13  &  14  Vict.,  c.  69, 
a.  96.     B..  (Manning)  v.  E.  G.  Swifte,  Esq. 

K.  B.,  47  I.  L.  T.  R.  63 

5. County   Court  ieetee—Abatement  by 

death — Appeal  pending.']  On  a  Civil  Bill  for 
damages  for  continuing  obstruction  of  a  private 
right  of  way,  a,  decree  for  damages  was  given ; 
the  defendant  appealed  to  the  Judge  of  Assize, 
Pending  the  appeal,  the  plaintifE  died,  and  the 
proceedings  abated.  On  a  subsequent  Civil  Bill 
for  damages  in  respect  of  the  same  continuing 
obstruction  of  the  right  of  way,  at  the  suit  of 
the  executors  and  the  devisee  of  the  former 
plaintiff  against  the  same  defendant : — Held, 
semlble,  that  the  defendant  was  not  estopped 
from  denying  the  existence  of  the  right  of  way. 
Mulhdland  and  others  v.  Haughran 

Kenny,  J.,  3  N.  I.  J.  R.  316 

6. County  Court  Decree  for  Ttent—Effecc 

of.]  In  civil  proceedings  against  K.,  for  rent 
due  up  to  May  1,  1899,  by  K.,  as  tenant  to  the 
plaintiff,  the  defence  raised  was  a  denial  of  the 
tenancy.  The  defendant,  who  was  not  examined, 
was  represented  by  counsel.     A  decree  for  the 
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full  amount  waa  given.  Subsequently  the  plain- 
tiff took  proceedings,  founded  on  notice  to  quit, 
to  eject  the  defendant  for  overholding,  but  failed. 
The  present  proceedings  were  to  recover  rent 
due  up  to  May  1,  1901,  and  the  defendant  again 
relied  as  a  defence  on  a  denial  of  the  tenancy: — 
Held,  that  the  defendant  was  estopped  by  the 
previous  decree  for  rent  from  denying  the  exist- 
ence of  the  tenancy,  and  that  a  decree  must  be 
granted.  As  the  doctrine  of  res  judirata  is  not 
a  technical  doctrine  applicable  only  to  records, 
the  absence  of  formal  pleadings  in  the  County 
Court  does  not  exclude  the  possibility  of  estoppel. 
Martin  v.  Keilty 

C.  B.  A.,  Gibson,  J.,  2  N.  I.  J.  B.  250 

7. Decree     In     ejectment — "  Absolutely 

final."]  Where,  on  a  Civil  Bill  ejectment  on  title, 
a  decree  was  made  and  affirmed  on  appeal,  and 
possession  was  given,  and  the  defendant  sub- 
sequently brought  a  fresh  ejectment  on  title  for 
the  same  lands  against  the  plaintiff  on  the 
former  ejectment : — Held,  that  the  decree  in  the 
first  ejectment  was  an  estoppel  by  record,  and 
that  the  title  to  the  lands  could  not  be  again 
litigated  between  the  parties.  Flaherty  v. 
M'Donagh 

C.  B,  A.,  Andrews,  J.,  2  N.  I.  J.  R.  170 

8. Ejectment  for  non-payment  of  rent — 

Judgment  by  default — Previous  claim  for  arrears 
of  rent-^Statute  of  Limitations — 3  <fc  4  Wm.  IV., 
c.  27.]  A  Civil  Bill  process  claiming  five  years' 
arrears  of  rent  was  issued  by  the  plaintiffs 
against  the  defendant,  and  judgment  by  default 
was  obtained  in  1911.  In  1914  the  plaintiffs 
issued  a  Civil  BUI  against  the  same  defendant 
for  ejectment  for  non-payment  of  rent  in  respect 
of  the  same  lands.  The  tenancy  was  one  from 
year  to  year,  and  no  rent  had  been  paid  for 
twenty-five  years.  The  County  Court  Judge 
dismissed  the  process  on  the  ground  that  the 
plaintiffs'  title  had  been  extinguished  by  the 
Statute  of  Limitations.  The  plaintiffs  appealed  :— 
Held  (following  the  Irish  Land  Commission  v. 
Ryan  and  others,  [1900]  2  I.  R.  565),  that  the 
defendant  was  not  estopped  by  the  judgment 
by  default  from  setting  up  the  Statute  of 
Limitations.     Collins  and  others  v.  Stapleton 

Cir.  Cas.,  48  I.  L.  T.  R.  243 

9. Invalid  exercise  of  power  to  appoint 

by  will — Entry  of  tenant-for-life  under  the  will — 
Acquisition  by,  of  statutory  title — Position  of  re- 
mainderman.'] Where  a  person  enters  as  tenant 
for  life  under  a.  will,  which  purports  to  be  an 
exercise  of  a  power  to  appoint  lands,  whether 
rightfully  as  a  proper  appointee,  or  wrongfully 
under  a  void  appointment,  he  is  not  estopped 
from  saying  as  against  the  remainderman  that 
the  devise  over  to  him  is  void  as  being  an 
invalid  exercise  of  the  power.  Paine  v.  Jones 
(L.  R.  18  Eq.  320),  In  re  Stringer's  Estate 
(6  Ch.  D.  1)  and  In  re  Anderson  ([1905]  2  Ch. 
70)  considered  and  applied.  Board  v.  Board 
(L.  R.  9  Q.  B.  48)  and  Dalton  v.  Fitzgerald 
([1897]  2  Ch.  86)  distinguished.  In  re  Tennent's 
Estate  Wylie,  J.,  [1913]  1  L  R.  280  ; 

47  I.  L.  T.  R.  216 
10. Judgment.]     Plaintiff    brought    an 
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ejectment  for  overholding  against  defendant, 
to  whom  he  had  let  a  piece  of  building  land — 
covered  by  an  outstanding  judicial  lease,  vested 
in  the  personal  representatives  of  the  dead 
tenant — which  contract  could  be  determined 
by  plaintiff  by  notice  to  quit.  The  agreement 
between  plaintiff  and  defendant  had  been 
previously  sued  on,  and  there  was  a  decision 
of  Murphy,  J.  (in  Summer  Assizes  of  1896), 
upon  it  in  favour  of  the  plaintiff : — Held,  that 
a  jus  tertii  could  not  be  relied  on.  That, 
although  there  might  be  fraud,  the  decision  of 
Murphy,  J.,  based  upon  the  agreement,  acted 
as  an  estoppel  against  the  defendant,  without 
prejudice  to  his  equitable  rights  to  have  it 
reformed.  Decree  affirmed.  Notter  v.  M'Carthy 
Cir.  Cas.,  Palles,  C.B.,  31 1.  L.  T.  241 

11.  ■  Judgment — By  default— Civil  Bill — 

Dismiss  on  the  merits — Tithe  rentcharge — 
Statute  of  Limitations — 3  <fc  4  Wm.  IV.,  c.  27, 
s.  34^37  &  38  Vict,  c.  57,  s.  1.]    In  the  year 

1890  the  plaintiff  sued  certain  defendants  for 
a  sum  of  £9  lis.,  six  years'  arrears  of  tithe  rent- 
charge,  payable  in  respect  of  certain  tithable 
lands  situate  in  the  parish  of  0.  and  county  of 
T.  The  defendants  entered  no  appearance,  and 
judgment  was  marked  by  default  in  the  year 

1891  for  the  sum  claimed  with  costs,  which 
the  defendants  subsequently  paid.  At  the  date 
the  writ  was  issued  and  payment  was  made 
it  was  now  admitted  that  the  defendants  had 
occupied  the  lands  for  twelve  years  without  any 
payment  of,  or  acknowledgment  of  liability  to, 
tithe  rentcharge.  In  the  year  1896  the  plain- 
tiffs sued  the  defendants  in  the  present  case 
(who  are  to  be  taken  as  representing  all  the 
estate  and  interest  of  the  defendants  in  the  said 
writ  and  judgment)  by  Civil  Bill  for  five  years' 
arrears  of  the  tithe  rentcharge,  and  the  County 
Court  Judge  dismissed  the  case  on  the  merits. 
In  the  year  1899  the  plaintiffs  sued  the  defen- 
dants by  Civil  Bill  for  £3  3s.  8d.,  being  two  years' 
arrears  of  tithe  rentcharge  issuing  out  of  the 
lands  of  B.  in  the  parish  of  G.  and  county  of  T . 
The  County  Court  Judge  dismissed  the  case  on 
the  merits.  The  plaintiffs  appealed  to  the  Judge 
of  Assize,  who  stated  a  case  raising  two  questions 
— (1)  Whether  the  plaintiffs'  claim  was  barred 
by  the  Statute  of  Limitations  ;  (2)  whether  the 
dismiss  on  the  merits  in  1896  estopped  the 
plaintiffs  from  recovering  in  the  present  action  : — 
Held,  by  the  Court  of  Appeal,  that  the  defen- 
dants were  not  estopped  by  the  judgment  by 
default  recovered  in  1891  from  setting  up  the 
Statute  of  Limitations  ;  and  that  the  effect  of 
the  Statute  of  Limitations  was  to  extinguish 
the  right  to  recover  the  tithe  rentcharge  where 
there  had  been  neither  payment  nor  acknow- 
ledgment for  twelve  years  ;  but  that  the  dismiss 
on  the  merits  in  1896  would  not  have  estopped 
the  plaintiffs.  A  judgment  by  default  may 
operate  by  estoppel ;  but  the  ground  and  extent 
of  that  estoppel  must  be  found  on  the  face  of 
the  judgment  itself,  and  cannot  be  inferred  or 
deduced  from  the  pleadings  of  the  party  who 
has  obtained  the  judgment,  where  the  defendant 
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has  said  nothing,  and,  has  merely  allowed  the 
judgment  to  go  by  default.  An  \mnecessary 
averment  in  a  record,  that  is  neither  pleaded  to 
nor  admitted,  cannot  be  used  as  an  estoppel. 
Irish  Land  Commission  v.  Ryan 
Q.  B.,  34 1.  L.  T.  B.  27  ;  App.,  [1900]  2  I.  R.  565; 

34  I.  L.  T.  R.  84 

12. Judgment — Compromise — Probate — 

Practice — Will — Proof  in  solemn  form — Citation 
to  see  proceedings — Res  inter  alios  acta — Cog- 
nisance of  proceedings  and  power  to  intervene.'] 
A  person  although  cited  to  see  proceedings  is 
not  estopped  by  judgment  therein  as  the  result 
of  a  compromise,  to  which  he  was  not  a  party, 
and  of  which  he  knew  nothing ;  and  he  is  not 
estopped  from  questioning  the  validity  of  a  will 
proved  in  solemn  form  as  the  result  of  such 
"verdict  and  compromise.  Ritchie  v.  Malcolm 
K.  B.  (Prob.),  [1902]  2  I.  R.  403  ; 
36  I.  L.  T.  R.  56  ;  2  N.  I.  J.  R.  42,  83 

13. Judgment  in  rem — Bes  judicata — 

Judgment  inter  partes — Decree  in  administration 
suit--Collateral  issue — Decree  as  to  legitimacy — 
Proof  of  title.]    P.  was  entitled,  under  the  will 
of  his  mother  M.  S.,  to  an  annuity,  devised  by 
her  to  him,  his  heirs  and  assigns,  for  ever,  and 
charged  on  certain  real  estate,  of  which  (with 
other  property)  she  was  owner-in-fee.    He  lived 
and  cohabited  with  M.  from  the  commencement 
of  the  year  1818  till  his  death  in  1823,  and  there 
were  three  children  of  such  intercourse,  of  whom 
the  eldest  was  T.,  bom  in  1819,  and  the  youngest 
E.,  born  in  1822.     He  died  intestate  as  regards 
his  real  estate.     Prior  to   1836  a  suit  was  in- 
stituted in  the  Equity  Exchequer  for  the  general 
administration  of  the  real  and  personal  estate 
of  M.  S.     T.  filed  a  charge  in  the  administration 
suit,  claiming  the  annuity  as  the  lawful  son  and 
heir-at-law  of  P,      D.,  the  owner  of  the  lands 
charged  with  the  annuity  as  tenant-in-tail,  dis- 
puted the  claim  and  filed  his  answer  by  way  of 
discharge.     T.'s  right  to  the  annuity  turned  on 
the  fact   of  a  marriage  alleged  to   have   hein 
oalebtated  between  his  parents  P.  and  M.  in 
1818.     The  remembrancer  of  the  Court  made 
a  report,  finding  that  T.  was  the  lawful  son  and 
heir-at-law  of  P.,  and  as  such  entitled  to  the 
annuity  charged  on  the  lands.     Exceptions  to 
this  finding  were  taken  by  D.,  and  an  issue  was 
directed  to  be  tried  as  to  whether  T.  was  the, 
lawful  son  and  heir-at-law  of  P.  or  not.     T.  was 
plaintiff  in  the  issue  and  D.  the  defendant.    The 
jury   disagreed,    and   the    matter    came    again 
before  the  Equity  Exchequer,  and,  by  decree, 
dated  2nd  May,  1840,  the  Court  set  aside  the 
exceptions,  on  the  ground  that  the  owner  of  the 
lands  charged  could  not,  in  any  view,  be  entitled 
to  the  annuity,  and  confirmed  the  report  of  the 
Remembrancer    "  without    prejudice    to     any 
original   proceedings   by   any   person  who  may 
conceive  himself  entitled  to  the  said  annuity  for 
recovery  thereof."    Pursuant  to  the  decree,  the 
lands    charged    with    the    annuity    were    sold 
(subject  to  the  annuity),  and  were  conveyed  to 
L.   in   1845.      In   1878   the   lands   were   sold, 
subject  to  the  annuity,  in  the  Land  Judges' 
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Court,  and  conveyed  by  Landed  Estates  Court 
conveyance,  dated  1879,  to  G.     After  the  decree 
of    1840,    T.    remained   in   enjoyment   of   the 
annuity  till  his  death  in  1880.     He  died  intes- 
tate and  unmarried,   and  having  survived  his 
brother  (the  second  child  of  P.  and  M.),  who 
left  no  issue.    Administration  of  the  estate  and 
effects  of  T.  was  granted  to   E.  who  died  in 
1887.     0.  assigned  the  lands  charged  with  the 
annuity,  and  conveyed  to  him  by  the  Landed 
Etates  Court  conveyance,  to  the  defendant,  who 
was  in  possession  and  receipt  of  the  rents  and 
profits  under  such  assignment.      The  executors 
of  B.   claimed  payment  of  the  arrears  of  the 
annuity  charged  on  the  lands  by  the  will  of 
M.  S.,  and  a  declaration  that  the  annuity  and 
the  arrears  thereof  were  well  charged  : — Hdd, 
that    the    defendant,    as    owner    of   the    lands 
charged  with  the  annuity,  was  not  estopped  from 
denying  that  E.  was  the  legitimate  daughter 
of  P.,  and  was  entitled  to  demand  proof  of  her 
claim  to  heirship.     Held  also,  that  the  decree  of 
the  Equity  Exchequer  in  1840  in  the  adminis- 
tration suit,  on  the  question  of  the  legitimacy 
of  T.,  was  not  an  adjudication  in  the  nature  of 
a  judgment  in  rem.     A  judgment  in  rem  is  a 
judgment  by  a  Court  having  special  jurisdiction 
over  the  subject-matter.     M'DonneU  v.  Alcorn 
M.  R.,  [1894]  1 1.  R.  274  ; 
App.,  [1894]  1  I.  R.  298  ;  28  I.  L.  T.  R.  64 
14.  Res  judicata — Distress  damage  fea- 
sant— "  Nearest  pound  " — Conviction  for  wrong- 
ful impounding — No  bar  to  civil  action — 14  d:  15 
Vict.,  c.  92,  ss.  19,  20.]     Justices  convicted  P. 
on  a  summons  by  C.  for  having  impounded  C.'s 
sheep  in  a  pound  which  was  not  the  nearest 
pound  to  the  place  where  the  sheep  were  foimd 
trespassing  : — Held,  the   conviction  was  not   a 
bar  to  a  civil  action  for  injury  which  the  sheep 
sustained  in   being   driven  to    a  more   distant 
pound.     Carroll  v.  Parks 

Cherry,  L.J.,  Cir.  Cas.,  47  I.  L.  T.  R.  88 

Admission  35  I.  L.  T.  R.  232  ; 

1  N.  I.  J.  R.  265 
See  Tithe  Rentcharge — ^Variation.    8. 

Admission    by    employer    of     liability    to 

deceased  workman       [1918]  2  I.  R.  563 
See  Workmen's  Compensation.    40. 

Agreement  fixing  fair  rent  on  non-agricul- 

tural holding  [1916]  2  I.  R.  148 

See  Land  Law  Acts — Fair  Rent.    44. 

Appeal  to  Local  Government  Board — Order 

of  Board    37  I.  L.  T.  R.  89 ;  4  N.  I.  J.  R.  85 
See   Local   Government  —  Local    Govern- 
ment Board. 

Caretaker  put  into  possession  by  secretary 

of   club   as    agent   of    owners   of    legal 
estate  —  Summons    for    possession  — 
Owner  by  estoppel — Known  agent 
[1913]  2 1.  R.  113, 117  ;  46 1.  L.  T.  R.  176 
See  Landlord  and  Tenant — Possession. 

Certiorari — Refusal  to  grant 

[1900]  2  I.  R.  602,  610  ;  34  I.  L.  T.  R.  129,  130 
See  Tithe  Rentcharge — ^Variation.    1. 

Cheque — Arrangement        5  N.  I.  J.  R.  52 

See  Bankruptcy — ^Arrangement.    12. 
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Civil  Bill  ejectment — Dismiss 

[1906]  2  I.  R.  516  ;  40  I.  L.  T.  R.  148 
See  Land — ^Action  for  Recovery  of.    4. 

Civil  Bill  ejectment — Dismiss  on  merits 

[1905]  2  I.  R.  189  ;  37  I.  L.  T.  R.  239  ; 
4  N.  I.  J.  R.  118 
See  Land — Action  for  Recovery  of.     3. 

Civil  Bill  ejectment  on  title — Decree  for 

possession  unexecuted 
[1914]  2  I.  R.  135  ;  47  L  L.  T.  R.  292  ; 
48  I.  L.  T.  R.  128 
See  Limitations,  Statute  of— Realty.    51. 

Compensation — Interest  — Conveyance 

[1895]  1  I.  R.  169  ;  29  I.  L.  T.  R.  54 
See  Lands  Clauses  Acts — Compensation. 
6. 

Conduct  [1901]  1  I.  R.  360  ; 

35  I.  L.  T.  R.  81  ;  1  N.  I.  J.  R.  135 
See  Will— Condition.     19. 

Conduct  [1901]  2  I.  R.  215,  224  ; 

[1902]  2  I.  R.  697  ;   36  I.  L.  T.  R.  105 
See  Poor  Rate — Procedure.    9. 

Conduct  [1901]  2  I.  R.  278,  305  ; 

34  I.  L.  T.  R.  66 
See  Master  and  Servant— Truck  Acts.    2. 

Conduct  33  I.  L.  T.  R.  30 

See  Landlord  and  Tenant — Lease.    10. 

Conduct  [1906]  2  L  R.  545,  570 

See  Arbitration — Agreement  to  Refer.  8. 

Conduct — Executor  de  eon  tort — Shares 

[1899]  1  I.  R.  252 
See  Company — Shares.    1. 
Conduct — Mortgagee    in    possession    con- 
senting with  lessee  for  redemption  of 
rent  33  I.  L.  T.  R.  106 
See    Land    Law    Acts — Redemption    of 
Rent  Act,  1891.    24. 

Course  of  dealing — Insurance  company 

[1897!  1  L  R.  360 
See  Mortgage  (Generals    7. 

Decision  of  Land  Commission  on  previous 

application  to  fix  fair  rent 

34  I.  L.  T.  R.  31,  141 
See  Land  Law  Acts— Character  of  Hold- 
ing.   8. 

Decree  in  ejectment  for  non-payment  of 

rent  under  s.  1?,  sub-s.  1,  of  the  Land 
Law  (Ireland)  Act,  1896 — Sub-tenant 
named  as  defendant  —  Subsequent 
action  for  rent  by  head  landlord  against 
sub-tenant — Lease  for  ever  made  prior 
to  1860 — Relation  of  landlord  and 
tenant  [1915]  2  I.  R.  195,  208 

See  Land  Law  Acts-=-Actlon  for  Rent.    1. 

Dismiss  on  the  merits — Ejectment  on  the 

title  [1905]  2  L  R.  189;  37  I.  L.  T.  R.  239 

See  Land — Action  lor  Recovery  of.    3. 

Ejectment   decree  —  Sale   of   holding  — 

Acceptance  by  landlord  of  new  tenant — 
Fair  rent  application 

2  N.  I.  J.  R.  230 
See  Land  Law  Acts — Fair  Rent.    41. 

Ejectment    for    non-payment    of    rent — ■ 

Redemption  5  N.  L  J.  R.  121 

See   Landlord    and   Tenant — Action    for 
Recovery  of  Land,    30. 


E  STOPPE  L— continued. 

Fair    rent    application — Appeal    compro- 
mised— Second  application 

37  I.  L.  T.  R.  219  ;  4  N.  I.  J,  R.  29 
See  Land  Law  Acts— Fair  Rent.    70. 

Fair  rent  order — Assignee  of  lease  subject 

to  7  Geo.  IV.,  c.  29 
[1905]  1  I.  R.  1  ;   [1906]  1  I.  R.  20 
See  Landlord  and  Tenant — Lease.    19. 

False  and  fraudulent  representation 

16  I.  C.  L.  R.  395 
See  Practice — Pleading.    6. 

Indenture   of  lease — Plea  of  eviction  by 

title  paramount — Lessees  kept  out  of 
portion  of  the  demised  premises 

.  16  I.  C.  L.  R.  249 
■^See    Landlord    and    Tenant — Action    for 
Recovery  of  Land.    23. 

Judgment  in  ejectment  for  non-payment 

of  rent — Eviction  of  portion  of  lease- 
hold for  non-payment  of  rent  issuing 
out  of  the  entire 

[1897]  2  I.  R.  191,  210 
See   Landlord    and    Tenant — Action    for 
Recovery  of  Land.    13. 

Judgment — Question  of  public  interest 

[1896]  1  I.  R.  274 
See  Fishery.    6. 

Mortgage — ^Transferee    for    value    without 

notice — NegUgenoe  of  mortgagor 

[1913]  1 1.  R.  506  ;  [1914]  1 1.  R.  123 
See  Mortgage  (General).    51. 

[1918]  1  I.  R.  482 

See  Landlord  and  Tenant — Surrender.    7. 

Pleading — Action  to  recover  possession  of 

land  [1902]  2  I.  R.  232  ; 

35  I.  L.  T.  R.  250  ;   2  N.  I.  J.  R.  68 
See    Landlord    and    Tenant — Action    for 

Recovery  of  Land.    45. 

Previous    order    of    Laud    Commission — 

Fair  rent  application 

36  I.  L.  T.  R.  118  ;   2  N.  I.  J.  R.  263 
See  Land  Law  Acts — Practice.    24. 

Principal  and  agent 

[1917]  2  I.  R.  212,  227 
See  Principal  and  Agent.    4. 

Proof  of   debt  utilised  to  carry  arrange- 

ment [1899]  2  I.  R.  383 

See  Bankruptcy — Arrangement.    15. 

Public  description  of  holding 

[1895]  2  L  R.  1  ;  28  I.  L.  T.  R.  117 
See  Land  Law  Acts — Character  of  Hold- 
ing.   16. 

Rating  appeal — 1  &  2  Vict.,  o.  56,  s.  107 

[1904]  2  I.  R.  374  ;  38  I.  L.  T.  R.  108 
See  Local  Government — Rates.    7. 

Recital  in  deed  31  L.  R.  I.  249  ; 

[1894]  1  I.  R.  56 
See  Principal  and  Surety — Contract.      6. 

Representations — Insurance  of  motor  car 

pending  repairs 
[1907]  2  I.  R.  328,  339;  40  I.  L.  T.  R.  91. 154 
See  Contract.    6. 

Bes  judicata  [1906]  1  1.  R.  578,  584 

See  Practice— Staying  Proceedings.    U. 
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Bes  judicata — Test  action 

[1915]  1  I.  R.  345,  358 
See  Company — ^Debentures.    5. 

Sub-division   of   holding — Kight   to   have 

fair  rent  fixed        [1896]  2  I.  R.  364  ; 

30  I.  L.  T.  R.  36 

See  Land  Law  Acts— Present  Tenant.    25. 

Tenant  in  tail — Right  to  dispute  life  estate 

given  by  same  instrument 

[1913]  2  I.  R.  281,  290 
See  Estate  Tail. 

Unfiled  agreement  fixing  fair  rent 

[1907]  1  I.  R.  180  ;  41  I.  L.  T.  R.  33 
See  Land  Law  Acts— Character  of  Holding. 
95. 

42  I.  L.  T.  R.  8,  155 

See  Land  Law  Acts — Fair  Rent.    69. 

■ -Vesting  order— Graft         28  I.  L.  T.  R.  148 

>Sfee  Land  Purchase  Acts— Vesting  Order.  7. 

Workmen's         compensation  —  Compas- 

sionate allowance      2  N.  I.  J.  R.  168 
See  Workmen's  Compensation.    93. 

[1917]  1 1.  R.  203,  208 

See  Company — Debentures.    12. 

ESTREATING  RECOGNIZANCE 

45  I.  L.  T.  R.  242 
See  Justices— Jurisdiction  (Petty  Sessionsi. 
103. 


EVICTED  TENANT. 


51  I.  L.  T.  R.  57 

-Evicted  Tenant. 


See  Land  Purchase  Acts- 
6. 
Licensed  publican — Eviction  before  hear- 
ing  of    application   for   certificate    of 
character  35  I.  L.  T.  R.  55  ; 

1  I.  N.  J.  R.  91 
See  Licensing  Acts — Licensing  Certificate. 
43. 
Registered  owner — Judgment  mortgage 
[1912]  1 1.  R.  91  ;  45  I.  L.  T.  R.  198 
See  Land  Registry.    41. 
Son  of — Farm  purchased  by  Estates  Com- 
missioners— Bankruptcy 
[1906]  2  I.  R.  538  ;  40  I.  L.  T.  R.  202 
See  Bankruptcy— After  acquired  Property. 


EVICTED  TENANTS  ACT,  1907— Personal  re- 
presentatives of  deceased  tenant 

[1911]  1  I.  R.  120  ;  45  L  L.  T.  R.  16 
See  Land  Purchase  Acts — Evicted  Tenant.  8. 

EVICTED  TENANTS  ACTS. 

See  Land  Purchase  Acts— Evicted  Tenant. 

EVICTED  TENANTS  (IRELAND)  ACT,  1907— 

Compulsory  purchase — Basis  of  price — 

Value  to  owner  [1914]  1  I.  R.  364 

See  Land  Purchase  Acts — Evicted  Tenant.  5. 

EVICTION — ^Non-service    of    notice  ■ — Room  — 
Premises  in  a  town     [1908]  2  I.  R.  468 
Sie  Penalty,] 


EVIDENCE. 

1. Breach  of  promise  of  marriage— t/or- 

roboration — Lord  Denman's  Act  (32  tfc  33  Vict.,. 
g.  68) — Conduct  of  parties.]  In  an  action  for 
breach  of  promise  of  marriage  the  corroboration 
relied  upon  in  support  of  the  promise  consisted 
in  evidence  of  the  conduct  of  the  parties  before 
and  after  the  alleged  promise,  the  fact  that 
defendant  was  "  keeping  company"  with  the 
plaintiff  with  the  consent  of  her  family,  and  was 
overheard  saying  to  her,  while  she  was  sitting- 
on  his  knee :  "  You  will  make  a  good  wife  for 
some  man,"  and  that  when,  after  seduction  had. 
taken  place,  the  defendant  was  informed  by  a 
third  party  that  the  girl's  story  was  that  h& 
(defendant)  had  given  her  reason  to  believe  that 
he  was  going  to  marry  her,  he  did  not  deny  the 
implied  promise : — Held,  that  there  was  no 
corroborative  evidence  of  the  alleged  promise  as 
required  by  the  statute,  and  that  the  verdict 
of  the  jury  found  for  the  plaintiff,  and  judgment 
entered  thereon  at  the  trial  should  be  set  aside. 
Oleland  v.  M'  Cune  App.,  42  I.  L.  T.  R.  201 

2. Certificate — Register.']     In   order  to- 

prove  title,  two  ofEcial  extracts  from  registers  , 
in  Queensland  were  offered — the  one  showing 
the  death  of  plaintiff's  father,  and  enumerating 
his  offspring,  plaintiff's  name  being  first ;  the 
other  a  certificate  of  plaintiff's  birth,  which  also- 
showed  that  at  the  time  it  occurred  his  parents 
had  no  children  : — Held,  that  the  certificates 
were  admissible  and  were  good  proofs.  Barry 
V.  Emerson  Clr.  Cas.,  Murphy,  J.,  31 1.  L.  T.  514- 

3. Criminal    law  —  Indecent    assault — 

Statement  hy  child  to  Tier  mother.]  Where  the- 
prisoner  was  indicted  for  an  indecent  assault 
upon  a  little  girl  of  three  years  and  a  half,  who, 
though  produced,  gave  no  testimony  : — Held,. 
that  the  little  girl's  mother  could  not  give  in 
evidence  statements  made  to  her  by  her  little 
daughter  immediately  after  the  time  of  the 
alleged  assault.     B.  v.  Cuffe 

Palies,  C.B.,  4  N.  I.  J.  R.  144- 

4. Cross-examination.]    Questions  as  to 

professional  ideas  entertained  by  one  doctor 
about  another,  or  any  questions  imputing  that 
a  medical  man's  diagnosis  in  other  cases  had! 
been  challenged,  will  not  be  allowed  in  cross- 
examination.     B.  V.  Hennessy 

Cir.  Cas.,  O'Brien,  J.,  31  I.  L.  T.  165 

5. Dying    declarations — Expectation    cf 

death.]  Where  a  dying  man  made  statements  as 
to  the  cause  of  his  death  after  expressing  his 
conviction  that  he  would  never  recover,  and  that 
he  was  done  for : — Held,  that-  the  statements 
were  not  admissible  as  a  dying  declaration,  not- 
having  been  made  in  expectation  of  immediate 
death.     B.  v.  Patrick  Cunnane 

Andrews,  J.,  4  N.  I.  J.  R.  49 

6. Entry   against  interest.]    The  Court 

may  take  judicial  notice  of  the  persons  who 
filled  the  great  Offices  of  State  so  long  ago 
as  1803.  The  fact  that  the  balance  on  foot  of 
a  debtor  and  creditor  account  is  struck  in 
favour  of  the  party  having  made  the  entry  and 
since  deceased,  does  not  prevent  the  entries  in 
the  account  from  being  admissible  in  evidence  as-; 
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entries  against  interest.  Entries  of  a  debtor 
and  creditor  account,  in  the  books  of  a  deceased 
attorney,  are  not  to  be  admitted  as  evidence 
merely  because  there  are  items  on  the  other  side 
of  the  account  that  are  admitted.  The  facts  of 
the  present  case  bring  it  within  the  rule  in  Doe  d. 
Kinglake  v.  Bevies  (J  0.  B.  456),  and  not  within 
the  rule  in  Higham  v.  Ridgeway  (1  East.  109) 
<Ohristian,  J.,  dwbitante).  The  Court  cannot 
go  behind  the  bill  of  exceptions  on  the  record  to 
ascertain  what  the  objections  made  at  the  trial 
really  were.  The  affidavit  of  a  deceased  soUci- 
tor,  made  and  filed  in  the  course  of  a  Chancery 
suit,  may  be  admitted  in  evidence  inconjunction 
with  an  order  of  the  Court  made  upon  a  motion 
in  the  suit  shortly  afterwards,  although  it  does 
not  appear  on  the  face  of  the  order  that  the 
affidavit  was  used  upon  the  motion.  Whalty  v. 
Carlisle  C.  P.,  [1866]  17  I.  C.  L.  R.  792 

7.  Entries  compared  with  original  memoranda.] 
A  witness  may  refresh  his  memory  by  reference 
to  entries  in  a  book  ;  which  entries  were  made  by 
another  person  under  witness's  directions,  from 
documents  written  by  witness  at  the  time  of  the 
transactions,  and  which  entries  were  regularly 
compared  by  witness  with  the  original  memo- 
randa.   Lord  Talbot  v.  Cusack 

Q.  B.,  [1864]  17  I.  C.  L.  R.  213 

8. Gas  meter.]    A  gas  meter  is  by  31  & 

32  Vict.,  c.  33,  8.  67,  but  prima  facie  evidence 
of  the  quantity  of  gas  consumed  by  any  con- 
sumer, and  the  Court  has  to  be  satisfied  of  the 
accuracy  of  its  records.  Cork  Gas  Co.  v.  Bible 
Co.  Ct.,  31 1.  L.  T.  477 

9. Memorial — Deed  forthcoming  —  Deed 

creating  power  of  distress — Indorsement  limiting 
power   to   duration   of  one   life — Registration — ■ 
Evidence — Power  of  distress  unlimited  in  dura- 
tion— Perpetuity.']     By  a  deed  of  1768  certain 
lands  were  granted  to  A.  and  B.  as  joint  tenants 
in  fee.      This  joint  tenancy  was  subsequently 
severed,  and  each  grantee  occupied  a  divided 
moiety.     A.'s  share  vested  in  C,  and  B.'s  share 
vested  in   D.   and  E.    By  a  fee-farm  grant, 
■dated  September  1,  1803,  C.  granted  his  moiety 
to  D.  and  E.,  and  D.  and  E.  granted  to  C.  a 
power  of  distress  over  their  moiety  to  secure 
the  rent  reserved ;  and  the  deed  contained  a 
declaration  that  the  rent  should  be  considered 
as  issuing  out  of  the  whole  of  the  lands.     By 
an  indorsement  on  the  deed  the  power  of  dis- 
tress was  limited  to  the  life  of  a  person  therein 
named  (since  dead).     This  deed  was  registered 
«u  November  15,  1803,  and  the  memorial  con- 
tained a  declaration  that  it  was  the  true  inten- 
and  meaning  of  the  parties  thereto,  and  to  the 
said  indenture,  that  the  rent  reserved  by  it 
•should  be  considered  a  yearly  reutcharge  issuing 
out  of  the  whole  of  the  lands  during  the  life  of 
the  same  person.    The  deed  of  1803  was  forth- 
coming : — Held  (1),  that  the  memorial  could  be 
received  in  evidence  ;  and  (2)  that  the  deed  and 
indorsement  were  to  be  read  together,  and  that 
consequently  the  rent  was  charged  only  on  the 
moiety  which  C.  granted  to  D.  and  E.  by  the 
deed  of   1803.     Semble,  the  power  of  distress 
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would  have  been  void,  being  contrary  to  the 
rule  against  perpetuities.  In  the  Matter  of  the 
Estate  of  Hcmlan,  owner ;  The  Provincial  Bank, 
Petitioners  Ross,  J.,  34  I.  L.  T.  R.  109 

10. Presumption  of  death — Next-of-kin.] 

By  the  chief  clerk's  certificate  in  a  suit  to  ad- 
minister the  assets  of  W.,  an  intestate,  who 
died  in  1889,  C.  was  found  to  be  one  of  the 
next-of-kin.  Affidavits  by  members  of  C.'s 
family,  including  his  wife,  were  put  in,  showing 
that  C.  left  this  country  for  Australia  in  1868, 
and  that  he  was  last  heard  of  in  1869,  when  a 
letter  was  received  from  him  stating  that  he  was 
then  in  bad  health.  Advertisements  had  been 
published  a  short  time  previously  in  a  Sydney 
paper,  but  no  reply  had  been  received  -.—Held, 
that  the  Court  would  not,  without  an  inquiry, 
presume  that  C.  predeceased  the  intestate. 
Weir,  deceased ;  Ford  v.  Weir 

V.-C,  33  I.  L.  T.  R.  93 

11. Presumption    of    death  —  Time   of 

death — Title  accruing  after  the  seven  years — 
Payment  out  of  Court.]  Although  there  is  no 
legal  presumption,  in  the  absence  of  specific 
evidence,  as  to  the  time  of  a  person's  death, 
yet  the  Court  will  presume  a  man  to  be  dead 
on  a  particular  day,  if  on  that  day  seven  years 
have  elapsed  since  he  was  last  heard  of.  Forde, 
deceased  ;  Forde  v.  Weir  V.-C,  33  I.  L.  T.  R.  30 

12. Prevention  of  cruelty  to  children — 

Neglect  of  child — Admissibility  of  evidence  of 
husband  or  wife.]  Where  the  Society  for  the 
Prevention  of  Cruelty  to  Children  proceeded 
against  a  father  for  the  abandonment  and  negect 
of  his  child : — Hdd,  that  such  proceedings  did 
not  come  within  the  meaning  of  the  Evidence 
Further  Amendment  Act,  1869,  so  as  to  make 
the  evidence  of  either  husband  or  wife  admis- 
sible for  the  purpose  of  bastardising  the  child. 
Lord  V.  O'Leary  Co.  Ct.,  40  I.  L.  T.  R.  166 

13. Weight  of — Two  classes  of  evidence 

running  in  different  planes — New  trial  motion.] 
A  testator.  A.,  made  his  last  will  and  testament 
in  favour  of  his  wife.  B.  claiming  under  a 
prior  will  sought  to  have  it  declared  that  the 
testator  was  mentally  incapable  at  the  time  of 
making  this  second  will.  At  the  trial  the  jury 
found  in  favour  of  the  defendant  B.,  and  upon 
an  application  for  a  new  trial  •.-^Held,  that  the 
evidence  given  on  behalf  of  the  plaintiff  by  those 
who  had  done  business  with  and  tested  the 
mental  capacity  of  the  testator  was  on  a  different 
plane  from  the  purely  speculative  evidence,  un- 
accompanied by  any  attempt  to  test  the 
testator's  mental  capacity,  which  was  relied  on 
by  the  defendant ;  and  that  the  jury  had  acted 
unreasonably  in  not  differentiating  between 
these  two  classes  of  evidence ;  and  that  there 
must  be  a  new  trial.    Poynton  v.  Poynton, 

K.  B.,  37  I.  li  T.  B.  54 

14. V^IU  of  real  estate  —  Denerted  pre- 
mises—  Posting  of  notice.]  Tha  devisees  in 
trust  for  sale  under  the  will  of  the  lessor  brought 
an  action  of  ejectment  against  the  lessee  to 
recover  possession  of  the  premises  which  had 
been  deserted  : — Held,  that  it  was  good  service 
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EVIDENCE— coBiiretteii. 

of  the  notice  to  admit  probate  to  affix  one  copy 
on  the  door  of  the  deserted  dwelling-houE  e  and 
another  on  the  notice  board  in  the  market- 
place of  the  nearest  market  town.  O'Hara  and 
M'Cann  y.  Bobinson  Co.  Ct.,  31  I.  L.  T.  190 

15. Will  of  real  estate  —  Notice  of  in- 
tention to  produce  probate.']  Where  the  seven 
days'  notice  of  intention  to  produce  probate 
of  a  will  of  real  estate  was  thus  worded,  "  Take 

notice,  &o that  a  certified  copy  of 

the  will  of  .  .  and  probate  thereof,  will  be 
produced,  &c.  :  " — Held,  that  the  words  simply 
expressed  an  intention  to  produce  a  certified 
copy  of  the  will  and  probate,  and  not  of  the 
probate  of  the  will,  and  that  the  notice  was  bad. 
Sheehy  v.  0' Megan  Co.  Ct.,  31  I.  L.  T.  140 

Accident  arising  out  of  and  in  course  of 

employment — Statements  by  deceased 
46  I.  L.  T.  R.  33 
See  Workmen's  Compensation.    95. 
Accommodation  land     [1907]  1  I.  R.  180  ; 

41  I.  L.  T.  R.  33 
See  Land  Law  Acts — Character  of  Holding. 

95. 
Action  for  criminal  conversation — Testi- 
mony of  plaintiff's  wife  sole  evidence 
against  defendant       [1914]  2  I.  R.  183 
See  Criminal  Conversation. 

Admissibility' — Libel — Justification 

[1904]  2  I.  R.  536,  547 
See  Defamation — Libel.    15. 

Admissibility  of— Appeal    47  I.  L.  T.  R.  187 

See  Parliament — Franchise.    10. 
Admissibility  of  evidence  criminating  him- 
self against  the  witness 

46  I.  L.  T.  R.  254 
See  Contempt  of  Court.     1. 

Admissibility — Register  of  pharmaceutical 

chemists — Printed  copy 
[1904]  2  I.  R.  693  ;  38  I.  L.  T.  R.  247  ; 
5  N.  I.  J.  R.  8 
See  Pharmaceutical  Chemist. 

Admissibility — Eight  of  appeal 

49  L  L.  T.  R.  179 
See  Parliament — Franchise    2. 

Affidavit — To  prove  execution  of  lost  will 

42  L  L.  T.  R.  75 
See  Probate  (and  Administration) — Grant 

of  Probate,    i. 

Agency — Special  or  general — Holding  out 

— Multiplication    of    acts    of    special 
agency  [1907]  2  I.  R.  462,  474 

See  Principal  and  Agent.    11. 

Appeal  to  quarter  sessions  from  refusal  of 

justices  to  renew  spirit  grocer's  licence 
[1908]  2  I.  R.  124, 137 
See  Licensing  Acts — Offences.    50. 

Assault — Self-defence — Function  of  jury 

1  N.  I.  J.  R.  84,  121 
See  Assault.    3. 

Bias— Justices  [1901]  2  I.  R.  548 

See  Justices — Quarter  Sessions.    12. 

• Burden    of    proof — Railway    company^ — 

Conditions — Through  booking 
[1900]  2  I.  R.  273  ;  33  I.  L.  T.  R.  112 
Bee  Carrier.    8.  i 


EVIDENCE — continued. 

•  Burden    of    proof  —  Special    contract  — 

Carriers — Exceptions 

[1896]  2  I.  R.  183; 
See.  Railway — Carriage  of  Goods.    12. 

Burden  of  proof — Statutory  exception 

[1895]  2  I.  R.  603 
jSee  Justices — Jurisdiction  (Petty  Sessions). 
19. 

Burden    of    proof — Wilful    misconduct — 

Railway  company — Unreasonable  delay 
[1901]  2  I.  R.  13 
See  Carrier.    6. 

Change    of   domicil  —  Declaration  —  Per- 

manence of  residence 

[1895]  1  I.  R.  379,  407 
See  Domicil.    1. 

Charge  of  desertion — Adultery  of  wife 

[1902]  2  I.  R.  112  ;  34  I.  L.  T.  R.  171  ; 
1  N.  I.  J.  R.  3 
See  Husband  and  Wife— Desertion.    1. 

Claim  against  deceased's  estate 

50  I.  L.  T.  R.  11 
See  Practice — Administration  Action.    1. 

Claim  for  old  age  pension 

46  I.  L.  T.  R.  197 
See  Limitations,  Statute  of — Realty.    19. 

Claim  of   right — Trespass — Discretion   of 

justices  1  N.  I.  J.  R.  6- 

See  Justices — Jurisdiction  (Petty  Sessions), 
94. 

Claim  —  Parliamentary     franchise  —  £5 

freeholder — ^Devolution  of  title  from 
testate  registered  owner  —  Proof  of 
will — Local  Registration  of  Title  Act, 
1891 

[1909]  2  I.  R.  53  ;  43 1.  L.  T.  R.  95 
See  Parliament— Franchise.    107. 

Claim — Parliamentary  franchise — Relevant 

to  claim  as  stated,  but  showing  different 
qualification  [1909]  2  I.  R.  48  ; 

43  I.  L.  T.  R.  87 
See  Parliament — Franchise.    5. 

Country  solicitor  on  record  attending  as 

witness  in  Dublin — Costs 

[1906]  2  I.  R.  104  ;  39  I.  L.  T.  R.  67 
See  Solicitor— Bill  of  Costs.    134. 

Criminal  injury  47  I.  L.  T.  R.  lift 

See  Malicious  Injury.    50. 

Criminal  law 

See  Criminal  Law — Evidence. 

Criminal  law — Dying  declaration 

46  I.  L.  T.  R.  173 
See  Criminal  Law — Evidence.    7. 

Dangerous  condition  of  railway  passage 

37  1.  L.  T.  R.  23,  25 
See  Negligence.    1. 

Date  of  instrument         [1910]  1  I.  R.  167 

See  Land  Law  Acts — Sub-division.    1. 

Death  by  drowning — Whether  accidental 

or  suicidal — Presumption 

[1905]  2  1.  R  126 
iSee  Insurance — Policy  of.    10. 

Demesne  lands — Burden  of  proof 

[1897]  2  I.  R.  52  ;  30  I.  L.  T.  R.  170 
See  Land  Law  Acts — Character  of  Holding. 
37. 
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EVIDENCE — continued. 

■  Depositions    taken    in    bankruptcy — Ad- 
missibility against  third  party 

[1894]  1 1.  R.  183  ;  28  I.  L.  T.  184 
See  Bankruptcy— Evidence. 

-  Discovery — Inspection  of  bank  aocoiint 

[1907]  2  I.  B.  130 
See  Bankers'  Books. 

Domicil — Change  of — Intention 

[1894]  1  I.  R.  385,  401  ;  28  I.  L.  T.  R.  2 
See  Domicil.    3. 

Dublin    Gazette  —  Newspaper    containing 

incriminating  matter 

[1903]  2  I.  R.  146  ;  3  N.  I.  J.  R.  76 
See  Criminal  Law — Evidence.    14. 

Easement  necessary  for  convenient  use  of 

demised  premises 

[1905]  1 1.  R.  154, 174  ;  39  I.  L.  T.  R.  1 
See  Way— Right  ol.    2. 

Election — -Trust  for  sale — Originating  re- 

quest for  sale  by  cestui  que  trust 

[1912]  II.  R.  62  ;  45  I.  L.  T.  R.  261 
See  Election.    1. 

Estoppel  [1906]  2  I.  R.  516  ; 

40  I.  L.  T.  R.  148 
See  Land — Action  for  Recovery  of.    4. 

Estoppel  [1900]  2  I.  R.  565  ; 

34 1.  L.  T.  R.  27,  84 
See  Estoppel.    11. 

Estoppel — ^Fraudulent  representation 

16  I.  C.  L.  R.  395 
See  Practice — Pleading.    6. 

Execution  of  will — Conflicting  evidence — 

Presumption  1  N.  I.  J.  R.  7 

See  Will— Attestation.    3. 

Extrinsic — Alleged  ambiguity  in  will 

[1910]  1  I.  R.  297,  300;  44 1.  L.  T.  R.  140 
See  Will— Words.    12. 

Extrinsic — Execution  of  power 

[1894]  1  I.  R.  118 
See  Power — Execution.    7. 

Extrinsic — Latent  ambiguity — Will 

[1905]  1  I.  R.  353 
See  Will — Ambiguity.    7. 

Extrinsic — Will — Nieces  and  nephews 

[1908]  1 1.  R.  155 
See  Will— Uncertainty.    3. 

Fit  to  be  submitted  to  jury — Guarantee — 

Representation  1  N.  I.  J.  R.  218 

See  Sale  of  Goods.    9. 

Fresh  upon  re-hearing        50  I.  L.  T.  R.  73 

See  Workmen's  Compensation.    17. 

Habitual  drunkenness — Depositions 

[1905]  2  I.  R.  577 
See  Habitual  Drunkenness.    1. 

Illegal — Admission  of — New  trial — General 

Order  XXXIX.,  r.  7 
[1905]  2  I.  R.  525,  530  ;   39  I.  L.  T.  R.  193 
See  Practice— New  Trial.    1. 

Increase  in  population — "  Last  Census  '' — 

Licensing  Act  (Ireland),  1902 

46  I.  L.  T.  R.  76 
See  Licensing  Acts — Licensing  Certificate. 
21. 

Intrinsic — Rectification  of  settlement 

[1912]  1  I.  R.  516 
See  Settlement — Rectification.    3, 


EVIDENCE— cowimMeti. 

Intrinsic — Reformation  of  deed 

[1902]  1 1.  R.  477,  485  ;  36  I.  L.  T.  R.  18 
See  Settlement — Rectification.    2. 

Judgment — Privity  of  estate 

[1896]  1  I.  R.  274 
See  Fishery.    6. 

Jurisdiction  of  justices  to  receive — Appli- 

cation for  spirit  grocers  licence — 
Character  of  applicant — Police  not 
opposing  [1901]  2  I.  R.  133,  162 

See  Licensing  Acts— Licensing  Certificate. 
57. 

Knowledge  of  right  to  lateral  support 

[1900]  2  I.  R.  269 
See  Easement,    i. 

Legacy  in  satisfaction  of  debt 

[1896]  1  I.  R.  283 
See  Revenue — Legacy  Duty. 
Letting  value — Expenses   of   repairs,   in- 
surance, and  up-keep 

[1907]  2  I.  R.  112 
See  Poor  Rate — Procedure.    1. 

Liability  of  county  to  maintain  road 

[1908]  2  I.  R.  101 
See  Local  Government — Roads.    42. 

Lost  deed — Memorial. 

[1905]  1 1.  R.  60, 74  ;  38 1.  L.  T.  R.  259 
See  Settlement — Construction.    13. 

Lost  grant — Presumption — User  for  less 

than  forty  years        [1898]  2  I.  R.  532  ; 
[1900]  2  I.  R.  664 
See  Easement.    2. 

Lost  writing — Photograph — New  trial 

[1908]  2  I.  R.  194 ;  38  I.  L.  T.  R.  23 
See  Photograph. 

Malice  [1900]  2  I.  R.  593  ; 

34  I.  L.  T.  R.  105 
See  Malicious  Injury.    9. 

Malice — ^Injury  claim       2  N.  I.  J.  R.  101 

See  Malicious  Injuries.    51. 
Memorial  of  Landed  Estates  Court  Con- 
veyance [1908]  1  I.  R.  135, 139 
See  Memorial. 

Misdescription  of  legatee 

[1908]  2 1.  R.  370  ;  42  I.  L.  T.  R.  151 
See    Probate     (and     Administration) — 
Grant  of  Probate.    19. 

Negligence  [1897]  2  I.  R.301,  313 

See    Master     and     Servant  —  Master's 
Liability.    1. 
Negligence — Absence  of  —  Injury  to  pas- 
senger on  railway — Hand  crushed  by 
shutting  of  door        [1909]  2  I.  R.  330 
See  Negligence.    48. 

Negligence — Injuries  to  passenger  caused 

by  drunken  man 
[1905]  2 1.  R.  378, 401  ;  39  I.  L.  T.  R.  74 
See  Negligence.    50. 

Negligence — Railway  company 

[1908]  2 1.  R.  242, 270  ;  [1909]  2  I.  R.  499  ; 
41 1.  L.  T.  R.  157  ;  43 1.  L.  T.  R.  57 
See  Negligence.    47. 
— —  Negligence — Scope  of  employment 

[1910]  2 1.  R.  42, 66, 69; 
42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 
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Nomination    of    lives — Lease    renewable 

within  limited  period 

[1907]  2  I.  R.  617 
See  Landlord  and  Tenant — Lease.    28. 

Of  negligence  [1912]  2  I.  R.  92,  290,  392  ; 

46  I.  L.  T.  R.  229,  302 
See  Negligence.    32,  35. 

Onus  of  proof         [1918]  2  I.  R.  306,  313 

See  Negligence.    16. 

Onus  of  proof     [1902]  2  I.  R.  154,  187; 

1  N.  I.  J.  R.  178 
See  Master  and  Servant — Master's   Lia- 
bility.   14. 

Onus    of    proof — By-law — Permission   in 

writing  [1908]  2  I.  R.  214  ; 

42  I.  L.  T.  R.  52 
See  By-Law.    3. 

Onus  of  proof — Voluntary  conveyance — 

Fraudulent  conveyance 

[1913]  1  I.  R.  512 
See  Voluntary  Conveyance.    1. 

Opinion  of  jury  formed  on  inspection  of 

defective  gear      [1918]  2 1.  R.  306, 313 
See  Negligence.    16. 

Orginal  will — Punctuation,  capital  letters 

and  parentheses  [1909]  2  I.  R.  521 

See  Probate  (and  Administration) — Revo- 
cation of  Will.    3. 

Parol — Intention    of    testatrix — Admissi- 

bility [1903]  1  I.  R.  185 

See  Vfill— Election.    2. 
■ Parol — Latent  ambiguity — Will 

2  N.  I.  J.  R.  275 
See  Will — Ambiguity.    4. 

Parol — Rebutting  implied  trust  for  next- 

of-kin  [1904]  1  I.  R.  486 

See  Executor — General.    6. 

Parol — Specific    legacy — Misdescription 

[1904]  1  I.  R.  519  ;  38  I.  L.  T.  R.  127 

See  Will — Ambiguity.    6. 
Petty  sessions — Suffioienty  to  support  con- 
viction,  whether  examinable   on   cer- 
tiorari [1910]  2  I.  R.  695 

See  Justices^Jurisdiction  (Petty  Sessions). 
49. 

Presumption  as  to  existence  of  state  of  facts 

anterior  to  date  when  shown  to  exist — 
British  subject  alleged  to  have  been 
naturalized  in  America — Certificate  of 
re-admission  to  British  nationality — 
Not  conclusive  as  to  prior  foreign 
naturalization  —  Copy  of  certificate 
purporting  to  be  certified  by  Under- 
Secretary — ^Admissibility 

[1914]  2  I.  R.  249 
See  Justices — Case  Stated.    2. 

Presumption — Contra  spoUatorem 

[1901]  2 1.  R.  189, 615;    1N.LJ.R.217 
See  Sale  of  Goods.    2. 

■ Presumption — Date  of  signature — Burden 

Qf  proof  [1895]  2  I.  R.  544  ; 

29  I.  L.  T.  R.  20 
See  Parliament — Franchise.    126. 

Presumption — Death  of  cestui   que  vis — 

7  Wm.  IIL,  c.  8  (Ir.)  [1901]  2  I.  R.  692 
See  Landlord  and  Tenant — Lease.    40. 


EVIDENCE — continued. 

— — .  Presumption — Lost    instrument — Consent 
to  sub-letting         [1896]  2  I.  R.  194 ; 
[1897]  2  I.  R.    130 
See  Land  Law  Acts— Subletting.    12. 

Presumption     of     advancement — Rebut- 

ting 
[1901]  1 1.  R.  360  ;  35  I.  L.  T.  R.  81  ; 
1  N.  I.  J.  R.  135 
See  Will— Condition.    19. 

Presumption   of    presentment   by   grand 

jury  to  stop  up  road 

[1918]  1 1.  R.  402 
See  Highway.    19. 

Presumption — Rebutting 

47  I.  L.  T.  R.  284 
See     Proba'e     (and     Administration)— 
Grant    of    Probate.    11. 

Presumption — Release  of  covenant 

[1895]  2  I.  R.  504  ;   29  I.  L.  T.  R.  2 
See  Landlord  and  Tenant — Lease.    13. 

Prima  facie  proof  of  obje3tion 

47  I.  L.  T.  R.  201 
See  Parliament — Franchise.    147. 

Principles  of  valuation 

[1902]  1  I.  R.  139  ;  34  I.  L.  T.  R.  212  ; 
35  I.  L.  T.  R.  105 
See  Land  Law  Acts — Fair  Rent.    32. 

Prior  testamentary  instrument  to  explain 

ambiguous  will        [1902]  1  I.  R.  538 
See  Will — Specific  Bequest.    9. 

Proper  to  be  submitted  to  jury 

[1907]  2 1.  R.  27, 82, 134, 150, 355, 379,  537  ; 
41I.L.T.R.  221 
See  Negligence.    11. 
Deceit. 
Fraud.    6. 

Prosecution  under  Food  and  Drugs  Acts — 

Member  of  public — Analysis 
[1909]  2 1.  R.  490  ;  43 1.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs).    9. 

Public  document — Copy — Signed  report — 

Blue   book  laid   before   Parliament — 
Census — Population  of  township 

[1900]  2  I.  R.  88 
See  Waterworks.    1; 

Rejection  of — Appeal     [1894]  1  I.  R.  417 

See  Patent.    5. 

Report  of  Court  valuer — Bias  and  pre- 

judice— Admissibility 
[19011 1  I.  R-  274  ;  34 1.  L.  T.  R.  22,  142 
See  L-vnd  Law  Acts — Fair  Rent.    31. 

Report  of,  in  another  action — Taxation  of 

costs  33  I.  L.  T.  R.  173 

See  Solicitor— Bill  of  Costs.    22. 

Resumption  of  holding — Building  ground 

[1900]  2  I.  R.  262  ;  33  I.  L.  T.  R.  91 
See  Land  Law  Acts — Resumption  by  Land- 
lord.   10. 

Right  to  call,  as  cause  against  order  to  find 

sureties  of  peace  and  for  good  behavioar 
[1918]  2  I.  B.  94 
See  Justices — Jurisdiction  (Petty  Sessions). 
127. 

Service — Seduction 

[1906]  2  I.  R.  254,  260  ;  40  I.  L.  T,  R.  67 
See  Seduction.    2. 
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Several  fishery — Grants  from  the  Crown — 

User  [1912]  1  I.  R.  61 

See  Fishery.    5. 

Speed  dangerous  to  the  public — Motor  Car 

Act,  1903  [1904]  2  I.  R.  698  ; 

5  N.  I.  J.  R.  3 
See  Motor  Car.    2. 

Statement  by  prisoner  to  constable — Ad- 

missibility, proof  of  voluntariness 

38  I.  L.  T.  R.  227 
See  CTiminal  Law— Evidence.    16. 

Substantial  part  of  holding  non-agricul- 

tural— Land  Law  (Ireland)  Act,  1896, 
o.   5,   subs.  2,  [1899]  2  I.  R.  99 

See  Land  Law  Acts— Separation  of  Hold- 
ing. 3. 

Sufficiency  of — Gerliorari — Claim  of    title 

—Fishery  1  N.  I.  J.  R.  209 

See  Fisheries  Acts.    2. 

Sureties  for  good  behaviour  —  Rebutting 

complaint  [1901]   2  I.  R.  593  ; 

35 1.  L.  T.  R.  95 
See  Justices — Jurisdiction  (Petty  Sessions). 
124. 

To  rebut  presumption  of  paternity 

[1904]  1  L  R.  434 
See  Illegitimacy. 

Town-park — Burden  of  proof 

[1894]  2  I.  R.  611 ;  28  I.  L.  T.  R.  58,  93 
See  Land  Law  Acts--€haracter  of  Holding. 
109. 

Trespass  in  pursuit  of  game 

[1894]  2  I.  R.  12  ;  28  I.  L.  T.  R.  5 
See  Game.     10. 

Trespass   in  pursuit   of  game — Summary 

procedure  [1901]  2  I.  R.  423 

See  Game.    6. 

Uncontradicted     evidence     of      offence — 

Acquittal — Credibility  of  evidence 

46  I.  L.  T.  R.  301 
See  Licensing  Acts — Offences.    52. 

Undefended  Civil  Bill  ejectment — Non- 

payment of  rent       [1909]  2  I.  R.  503  ; 
43  I.  L.  T.  R.  19 
See  County  Court— Practice.    73. 

User— Fishery  [1908]  1  I.  R.  358  ; 

[1909]  1  I.  R.  237  ;  [1912]  1 1.  R  61 
See  Fishery.    9. 

User — Grant  from  the  Crown 

[1897]  1 1.  R.  140 
See  Fishery.     10. 

User — Legal  origin — Duty  to  scour  drain 

[1910]  2  I.  R.  544  ;  44 1.  L.  T.  R.  146 
See  Local  Government — Roads.    49. 

Weight  o{  [1905]  1 1.  R.  483,  509  ; 

[1907]  1 1.  R.  481 
See  Seashore.    2. 

Will — Construction — Punctuation  in  origi- 

nal will  [1909]   2  I.  R.  521 

See  Probate  (and  Administration) — ^Revo- 
cation ot  Will.    3. 

Witness  competency        43  I.  L.  T.  R.  281 

See  Licensing  Acts— Offences.    49. 

Witness— Costs  [1895]  2  I.  R.  454  ; 

29  I.  L.  T.  317 
See  Solicitor— Bill  of  Costs.    35. 


EVIDENCE— co«(«»«ed. 

•  Witness — Expenses 

[1902]  2  I.  R.  431,  447  ;  36  I.  L.  T.  R  37  ; 
2  N.  I.  J.  R.  85 
See  Solicitor- BlU  of  Costs.    69. 

Witness — Expenses — Experts 

[1900]  1  I.  R.  22 
See  Solicitor- BiU  of  Costs.    70. 

Witness,  not  examined,  whose  attendance 

is  verbally  directed  hj  counsel — Costs — 
Taxation  [1897]  2  I.  R.  122 

See  Solicitor— Bill  of  Costs.    26. 

Witness — Separate     causes     of     action — 

Apportionment  of  costs 
[1897]  2  I.  R.  258,  270  ;  31 1.  L.  T.  R.  69 
See  Solicitor— Bill  of  Costs.    98. 

Workmen's    Compensation    Act,     1906 — 

Burden  of  proof — Function  of  appellate 
Court  [1910]  2  I.  R.  561  ; 

44 1.  L.  T.  R.  141 
See  Workmen's  Compensation.    1. 

EXAMINATION. 

Right  of  urban  district  council  to  requi.e 

candidates  for  appointment  to  pass 
[1913]  2  I.  R.  9  ;  46  I.  L.  T.  R.  279 
See  Local  Government — Election.    18. 

Town  clerk — Resolution  of  urban  council — 

Ul'ra  vires.  46  I.  L.  T.  R.  279 

See  Local  Government — Election.    17. 

EXCEPTION. 

Lease — ^Timber — Implied  right  of  entry 

[1895]  2  I.  B.  452 
See  Land  Law  Acts— Statutory  Conditions. 
10. 

Statutory— Burden   of   proof-^0     &    41 

Vict.,  c.  56,  s.  78        [1895]  2  I.  R.  603 
See  Justices — Jurisdiction  (Petty  Sessions). 
19. 

Statutory  offence — Negativing 

[1912]  2  I.  R.  1 
See  Local  Government — Disqualification. 

14. 

Statutory  offence — Negativing 

[1907]  2  I.  R.  5  ;  40  I.  L.  T.  R  163 
See  Justices — Jurisdiction  (Petty  Sessions). 
57. 

EXCEPTIONS — Necessity  to  negative  in  indict- 
ment [1914]  2  I.  R.  190 
See  Criminal  Law— General.    22, 

EXCESSIVE  DAMAGES— Libel 

[1899]  2  L  B.  802,  812 

See  Damages.    5. 


EXCESS  OF  JURISDICTION— Inferior  tribunal 

— Estates  Commissioners  — Prohibition 

[1909]  2  I.  R.  542,  556 ;  43  I.  L.  T.  R.  221 

See  Land  Purchase  Acts — Evicted  Tenant. 

2. 

EXCHANGE— Plot— Labourers  Acts 

[1909]  1  L  R.  367  ;  [1911]  1  I.  R.  467  ; 
44  I.  L.  T.  R.  45 
See  Labourers  (Ireland)  Acts.    29. 
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EXCISE  ACTS— Selling  without  licence — Sale  by 
agent — Evidence  of  agency 

1  N.  I.  J.  R.  32 
See  Justices— Jurisdiction  (Petty  Sessions). 
52. 

EXCISE  LICENCE. 

See  Licensing  Acts. 

Kef usal  to  grant — Certificate  made  without 

jurisdiction 
[1904]  2  I.  R.  494  ;  37  I.  L.  T.  R.  156 
/See  Licensing  Acts — Licensing  Certificate.  2. 

EXCISE   OFFICER— Forcible   entry   by— Illicit 
distiUation  17  I.  C.  L.  R.  641 

See  Revenue — Offences.     1. 

EXCLUSION — Of    implied    covenant — Express 
covenant — Lease      [1909]  2  I.  R.  510  ;    i 
[1911]  2  I.  R.  631  ;  43  I.  L.  T.  R.  252 
jSee  Landlord  and  Tenant — Lease.     18. 

EXCLUSIVE  APPOINTMENT.  , 

[1895]  1 1.  R.  214   I 
See  Power — Execution.    17. 

EXCLUSIVE   CHARGE— 3   Edw.    VII.,   c.    37, 
s.  62  (1),  (3)  [1907]  1  I.  R.  21 

See  Land  Purchase  Acts — Distribution  ol 
Purchase-money.    6. 

EXCLUSIVE  JURISDICTION— Justice  first  seised 

of  case  [1912]  2  I.  R.  151  ; 

45  I.  L.  T.  R.  55 

See  Justices — Jurisdiction  (Petty  Sessions). 

126. 

EXCLUSIVE    OCCUPATION— DwcUinghouse— 
Right  of  passage — Franchise 

[1908]  2  I.  R.  329,  622  ; 
42  I.  L.  T.  R.  100  ;  43  I.  L.  T.  R.  101 
See  Parliament — Franchise.    51,  52. 

EXCLUSIVE  RIGHT  OF  FISHING. 

[1905]  1 1.  R.  245,  434  ;  [1906]  1  I.  R.  373 
See  Fishery.    1,  2,  3. 

EXECUTED  TRUST— Equitable  estate  in  fee- 
Words  of  limitation    [1898]  1  I.  R.  185 
See  Settlement — Voluntary  Settlement.    3. 

EXECUTION. 

See  Practice — Execution. 
Practice — Receiver. 

Application  under  Order  XLII.,  Rule  24, 

for  leave  to  issue  execution — When  to 
be  made  ex  parte,  and  when  on  notice — 
Costs  [1915]  2  I.  R.  52 

See  Practice — Execution.    6. 

Civil  Bill  decree — Protection  order 

[1896]  1  I.  R.  44  ;  30  I.  L.  T.  70 
See  Bankruptcy — Arrangement.    4. 

Civil  Bill  decree — Special     bailiff — Inter- 

pleader [1905]  2  I.  R.  241 

See  Practice — Interpleader.    5. 


EXECUTION— co»{i»Me£i. 

Courts  (Emergency  Powers)  Act,  1914 — 

Costs  of  summons  to  issue  execution 
[1915]  2  I.  R.  123 
See  Practice — Execution.    8. 

■  Courts  (Emergency  Powers)  Act,  1914 — 

Ejectment  for  non-payment  of  rent — 
Leave  to  issue  execution 

[1915]  2  I.  R.  11 
See  Practice — Execution.    9. 

Courts  (Emergency  Powers)  Act,  1914 — 

Postponement  of  Payments  Act,  1914 — 
Crown  debt — Annuity  payable  to  Irish 
Land  Commission  under  Land  Purchase 
Acts — Right  to  judgment  and  execution 
[1915]  2  I.  R.  66 
See  Practice — Execution.    10. 

Elegit     [1895]  2  I.  R.  39;  28  I.  L.  T.  R.  97 

See  Judgment.    2. 

Equitable  [1904]  2  I.  R.  69; 

4  N.  L  J.  R.  13 
See  Practice — Receiver.    10. 

Equitable  [1907]  2  I.  R.  235; 

41  I.  L.  T.  R.  55 
See  Practice — Receiver.    12. 

Equitable— Annuity  5  N.  I.  J.  R.  288 

iSee  Practice — Receiver.    5. 
— • —  Equitable — Receiver  over  house  property 
[1905]  2  I.  R.  56  ;  5  N.  I.  J.  R.  43 
See  Practice — Receiver.    28. 

Fieri  facias  [1895]  1  I.  R.  508 

See  Specific  Performance.    10. 

Fieri  facias — Executor  de  son  tort 

[1895]  2  I.  R.  90  ;  28  I.  L.  T.  R.  146 
See  Sheriff.    31. 

Fieri  facias — Interpleader — Sheriff's   fees. 

and  expenses — Live  stock 

[1900]  2  I.  R.  586 
-See  Sheriff.    8. 

Fi.   fa. — Solicitors  for  plaintiff — ^Implied 

authority  [1912]  2  I.  R.  551 

-See  Practice — New  Trial.    9. 

For  costs  [1918]  2  I.  R.  455 

See  Vf  ar.    4. 

For  costs — Post  bellum  contract 

52  I.  L.  T.  R.  149 
See  Practice — Costs.    32. 

Leave  to  issue  50  I.  L.  T.  R.  81 

See  Workmen's  Compensation.    115. 

Leave  to  issue — Death  of  plaintiff — Order 

to  continue  proceedings 

1  N.  I.  J.  R.  227 
See  Practice — Execution.    7. 

Levying  without  leave      50  I.  L.  T.  R.  205 

-See  Trespass.    14. 
•  Limitation     over     on — Se^lement — Con- 
struction [1906]  1  I.  R.  482 

-See  Settlement — Construction.    41. 
• Power 

-See  Cases  under  Power — Execution. 

Sale  under ^erj  facias — Outstanding  mort- 

gage— Deposit — ^Failure  of  consideration 
[1894]  2  I.  R.  61,  648  ;   28  I.  L.  T.  R.  6 

-See  Sheriff.    30. 

Separate  corporate  capacities 

40  I.  L.  T.  R.  74 
-See  Port  Authority. 
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EXECUTION—  continued. 

Service  erf  notice  of  motion  out  of  the  juris- 

diction, for  leave  to  issue  under  Courts 
(Emergency  Powers)  Act,  1914 

[1916]  2  I.  R.  192 
See  Practice — Service.    29. 

Settlement — Referential      construction — 

Hotchpot  clause       [1898]  1  I.  R.  403  ; 
[1899]  1 1.  R.  344 
See  Power — Execution.    13. 

Trust  property — ^Newspaper — Trustee  re- 

gistered   as    proprietor^ — Judgment 
against  trustee  personally 

46  I.  L.  T.  R.  134 
See  Sheriff.    6. 

Will 

See  Cases  under  Probate — Execution  of 
Will. 

Writ  of  attachment — Sheriff's  fees 

[1897]  II.  R.  451, 455  ;    31 1.  L.  T.  R.  94,  95 
See  Sheriff.    22. 

Writ  of  possession — Land  Law  Acts 

[1900]  2  I.  R.  136  ;  33  I.  L.  T.  R.  162 
See  Landlord  and  Tenant — Action  for 
Recovery  of  Land.    4. 

EXECUTION  OF  POWER. 

Appointnftint  to  object  on  attaining  twenty  - 

one — Intermediate  interest 
[1910]  1  I.  R.  280  ;  44 1.  L.  T.  R.  199 
See  Power — Execution.    29. 

Appointment,  whether  of  aliquot  part  or 

of  specific  sum  [1907]  1  I.  R.  405 

See  Power — Execution.    6. 

"  As  she  thinks  proper  "        1  N.  I.  J.  R.  75 

See  Power — Execution.    5. 

Excess — Confirmation — ^Appointment  and 

settlement  [1910]  1  I.  R.  365 

See  Power — Execution.    3. 

Joint  power  to  father  and  son — Contingent 

power  to  survivor 
[1906]  1 1.  R.  220,  224  ;  40  I.  L.  T.  R.  69 
See  Power — Execution.    21. 

Pin-money — Settlement 

[1909]  1 1.  R.  1, 19  ;  42  I.  L.  T.  R.  144  ; 

43  I.  L.  T.  R.  26 

(See  Mortgage— Judgment  Mortgage.    15. 

Vesting — Remoteness 

[1904]  1 1.  R.  452,  460  ; 
38  I.  L.  T.  R.  130, 165  ;  4  N.  I.  J.  R.  237 
jSee  Power — Execution.    26. 

EXECUTION  OF  WILL. 

Attestation  —  Position       of       witnesses' 

signatures       '  [1907]  2  I.  R.  480  ; 

41 1.  L.  T.  R.  123 
See  Probate  (and  Administration)— Execu- 
tion of  Will.    2. 

Conflicting  evidence- — Presumption  of 

1  N.  I.  J.  R.  7 
See  Will— Attestation.    3. 

Several  papers  pinned  together — Signature 

and  attestation  on  first 

[1905]  2  I.  R.  612  ;  39  I.  L.  T.  205 
See  Probate  (and  Administration) — Execu- 
tion of  Will.    8. 


EXECUTOR. 

Actions  (by  and  against)^ —  Cot, 

(o)  Administration  Action  534 

(6)  Claim  aoainst  Estate  -  540 

Administration  542 

Exbcutor  de  son  tort  543 

General  -  545 

Liabilities  551 

Powbrs  553 

EXECUTOR— ACTIONS  (BY  AND  AGAINST). 
(a)  Administration  Action. 
1. Claim  of  undertaker  for  funeral  ex- 
penses— Administration  summons.]  An  order  for 
administration  may  be  granted  to  an  undertaker 
claiming  as  a  creditor  in  respect  of  funeral  ex- 
penses. In  re  M'  Gecigh,  deceased  ;  Turner  v. 
M'  Geagh  M.  R.,  28  I.  L.  T.  R.  38 

2.  Executor's  year — Suit  by  legatee  within 

one  year  from  death  of  testator.]  While  in  an 
exceptional  case  a  legatee  may  bring  a  suit  for 
administration  before  the  expiration  of  one 
year  from  the  death  of  a  testator,  such  a  case 
requires  special  circumstances  to  justify  the 
action,  and  the  practice  is  not  usual,  and  is  not  to 
to  be  encouraged.  In  re  Samuel  Smith,  deceased,' 
Dowzer  v.  Dowzer      Ch.  Div.,  48  I.  L.  T.  R.  236 

[And  see  No.  21] 

3.  Costs — Administration    by    creditor — 

ijo  assets.]  It  is  a  general  rule,  as  held  in 
Bluett  V.  Jessop  ( Jac.  240),  that  where  a  creditor 
proceeds  against  a  personal  representative  for 
the  administration  of  the  personal  estate,  and 
the  result  shows  that  there  was  no  personal 
estate  at  the  time  of  the  commencement  of  the 
suit,  and  therefore  nothing  to  pay  the  costs  of 
the  personal  representative,  and  that  the 
personal  representative  is  not  in  any  default, 
the  plaintiff  must  indemnify  the  personal  repre- 
sentative in  respect  of  the  costs  of  the  proceed- 
ings. In  an  action  by  creditors  for  adminis- 
tration it  turned  out  that,  owing  principally  to 
the  fact  that  pending  the  action  another  Court 
decided  that  the  testator's  interest  in  certain 
lands  (returned  by  the  executrix  as  assets). 
did  not  continue  after  his  death,  there  was  no- 
available  assets,  and  there  was  a  considerable 
balance  due  to  the  executrix,  although,  if  the 
defendant's  schedule  of  assets  for  probate  pur- 
poses had  been  correct,  there  would  have  been 
sufficient  to  pay  a  substantial  dividend  to  the 
creditors  : — Held,  that  the  plaintiff  should  pay 
the  costs  of  the  action.  Hibernian  Bank  v. 
Lauder  V.-C,  [1898]  1  I.  R.  262 

4. Costs— General  solicitor  for  minors — 

Administration — Special  remuneration.]  Where 
a  solicitor  acts  as  administrator  under  such 
circumstances  that  he  is  entitled  to  his  costs  as 
solicitor  he  is  not  entitled  to  remuneration  for 
any  work  however  necessary  for  carrying  out  the 
administration  where  such  work  is  not  of  a 
character  which  can  be  admitted  by  the  Taxing 
Master  as  part  of  a  solicitor's  bill  of  costs.  He 
can  get  nothing  in  his  capacity  as  administrator 
over  and  above  the  full  remuneration  as  a 
solicitor.     Be  Alice  Naish,  a  Minor 

App.,  39  I.  L.  T.  R.  168, 249  ; 
5  N.  I.  J.  R.  188,  289 
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EXECUTOR— ACTIONS  (BY  AND  AGAINST)— 

continued. 

5. Costs — Manager    appointed    by    the 

'Court — Priority — Practice.]  Where  in  an  ad- 
ministration action  »  manager  has  been  ap- 
pointed, the  costs  incurred  by  him  with  the 
sanction  of  the  Court  take  priority  over  all 
•other  costs,  except  the  costs  of  the  executor 
and  the  costs  of  the  realisation  of  the  assets. 
Mamsay  v.  Simpson  V.-C,  [1899]  1  I.  R.  69 

6. Costs — Manager    appointed    by    the 

Court — Priority — Unsuccessful  action  brought  by 
the  manager  with  the  sanction  of  the  Court — In- 
solvent estate — Solicitor — Realisation  of  assets."] 
A  manager  appointed  by  the  Court  in  an  ad- 
ministration suit,  obtained  leave  to  proceed  with 
an  action  commenced  at  common  law  by  the 
■executors  to  recover  a  balance  of  £668  claimed 
to  be  due  in  respect  of  a  contract  with  the 
testator.  The  defendants  in  that  action  filed 
a  counterclaim,  and  in  the  result  a  larger  amount 
-was  found  due  on  the  counterclaim  than  for 
the  plain tiflf  in  the  original  action,  and  judgment 
-was  entered  for  the  defendants  for  the  difference, 
-with  costs.  The  fund  in  Court,  which  represen- 
ted the  available  assets  of  the  testator,  was  in- 
■suf&cient  to  pay  the  costs  in  the  common  law 
action  of  the  defendants  in  said  action,  and  those 
of  the  manager.  It  appeared  that  no  sum  out 
of  the  assets  would  be  payable  to  the  manager 
personally  in  respect  of  a  considerable  balance 
■certified  to  be  due  to  him,  and  that  the  costs  in 
-question  were  due  and  payable  to  his  solicitor  : — 
Held  (reversing  the  decision  of  the  Vice-Chan- 
coUor),  that  the  manager's  solicitor  was  entitled 
to  be  paid  his  costs  in  the  common  law  action, 
in  priority  to  the  costs  of  the  defendants  therein, 
■out  of  the  fund  in  Court.  Bamsay  v.  Simpson 
■(No.  2) 

App.,  [1899]  1  I.  R.  194  ;  33  I.  L.  T.  R.  37 

7. Costs— Mortgagee's    priority — Adion 

by  executrix  to  have  an  incumbrance  declared  to 
be  well  charged  on  the  lands  of  her  testator — 
Counterclaim  for  administration  by  mortgagee. — ■ 
Order  for  sale  and  administration  under  the 
direction  of  the  Court  made  on  consent.]  The 
plaintiff,  who  was  executrix  and  sole  legatee  of 
the  testator,  brought  an  action  to  have  it 
declared  that  certain  annual  allowances,  to 
which  she  was  entitled  under  the  -will  of  the 
testator's  predecessor  in  title,  were  well  charged 
on  the  testator's  farm.  The  defendant,  to  whom 
the  testator  had  mortgaged  the  farm,  counter- 
■claimed  to  have  the  testator's  estate  adminis- 
tered under  the  direction  of  the  Court.  An 
order  for  sale  and  administration  having  been 
made  on  consent,  it  was  declared  that  the  allow- 
ances claimed  by  the  plaintiff  were  a  charge  on 
the  testator's  farm  : — Held,  that  the  plaintiff  was 
entitled  to  be  paid,  out  of  the  proceeds  of  the 
sale  of  the  farm,  both  her  costs  of  suit  and  the 
capital  value  of  her  charge,  in  priority  to  the 
■defendant's  costs  of  suit.  Hilliard  v.  Moriarty 
([1894]  1  I.  E.  316  ;  28  I.  L.  T.  304)  followed. 
M'Spadden  v.  Patterson 

App.,  39  I.  L.  T.  R.  122  ;  5  N.  I.  J.  R.  151 

8.  Costs  —  Next-of-kin's    administration 


EXECUTOR— ACTIONS  (BY  AND  AGAINST)— 

continued, 
suit — Insufficiency  of  assets — Costs  of  sale  and 
getting  in  the  estate  —  Priority  over  creators.] 
Where,  in  an  administration  suit  brougnt  by  a 
next-of-kin  of  the  deceased,  the  estate  proved 
to  be  insolvent  and  insufficient  to  pay  anything 
in  respect  of  the  plaintiff's  costs  in  case  the 
creditors  were  first  paid  their  claims  in  full : — 
Held,  that  the  plaintiff  was  entitled  to  his  costs 
and  expenses  in  and  about  the  sale  and  getting 
in  of  the  estate  in  priority  to  the  general 
creditors.  Qucere,  his  general  costs  of  the  suit. 
Wetenhall  v.  Dennis  (33  Beav.  285)  followed ; 
Newbegin  v.  Bell  (23  Beav.  386)  distinguished. 
Hanratty,  deceased  ;  Hanratty  v.  Hanratty 

Barton,  J.,  39  I.  L.  T.  R.  132 
9. Costs — Partnership  suit  pending- 
Deceased  partner  having  no  separate  assets.] 
The  administrator  of  a  deceased  partner  insti- 
tuted a  partnership  suit  against  the  surviving 
partner  and  obtained  a  decree,  and  while  that 
suit  was  pending  a  partnership  creditor,  although 
informed  by  the  administrator  that  the  deceased 
partner  had  no  assets  outside  his  interest  in  the 
partnership,  obtained  an  order  for  the  adminis- 
tration of  the  deceased  partner's  estate,  and 
the  two  suits  were  subsequently  consolidated. 
The  chief  clerk  having  found  by 'his  certificate 
that  the  only  asset  of  the  deceased  partner  was 
his  interest  in  the  partnership  : — Held,  that  as 
the  administration  proceedings  were  unnecessary 
and  fruitless,  and  the  plaintiffs  might  have 
applied  in  the  partnership  suit,  their  costs  of 
such  proceedings  up  to  the  date  of  consolidation 
should  be  disallowed.  Bank  of  Ireland  v. 
M' Phillips  and  M'Avinney 

M.  R.,  39  I.  L.  T.  R.  86 

10. Costs  of  personal  representative  in 

default  to  the  estate — Solicitor  for  defaulting 
administrator.]  A  personal  representative  who 
has  been  ordered,  in  an  administration  suit,  to 
bring  money  due  by  him  to  the  estate,  will 
not  be  allowed  any  costs  in  the  suit  until  he  has 
complied  -with  the  order.  His  solicitor  cannot 
be  in  any  better  position,  and  will  not  be 
allowed  credit  for  such  costs,  in  accounting  for 
moneys  received  by  him  as  such  solicitor,  until 
his  client  has  brought  in  the  balance  due  by  him. 
In  re  O'Kean,  deceased  ;  Ferris  v.  O'Kean 

Barton,  J.,  App.,  [1907]  1 1.  R.  223,  225  ; 
41  I.  L.  T.  R.  8 
11. Costs  of  sale — Sale  of  mortgaged  pro- 
perty— Proceeds  insufficient  to  pay  mortgage 
debt — Other  assets  insufficient  to  pay  costs.]  In 
a  creditor's  suit  for  administration  the  property 
of  the  deceased  was  sold  in  lots,  some  of  which 
were  subject  to  a  mortgage.  The  mortgagee, 
who  had  not  proved  as  an  ordinary  creditor,  and 
was  returned  in  the  chief  clerk's  certificate  only 
as  an  incumbrancer,  was  aware  that  the  pro- 
perty was  to  be  sold,  and  gave  assistance  in 
reference  to  title,  &c.  The  lots  subject  to  the 
mortgage  did  not  realise  sufficient  to  pay  the 
amount  due  to  the  mortgagee,  and  the  remainder 
of  the  assets  was  insufficient  to  pay  the  costs 
of  suit,  including  those  of  the  sale : — Held,  by 
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the  Vioe-Chancellor,  that  a  proportionate  part 
of  the  costs  of  the  sale  should  be  paid  out  of 
the  amount  realised  by  the  sale  of  the  lots 
subject  to  the  mortgage.     Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  the  Vice- 
Chancellor),  that  no  part  of  the  costs  of  the 
sale  should  be  borne  by  the  proceeds  realised 
thereby.     In  a  creditor's  administration  action 
the  ordinary  rule  is  that  a  mortgagee  does  not 
lose  his  priority  by  consenting  to  a  sale   of 
premises  mortgaged  to  him  by  the  deceased, 
nor  does  he  thereby  undertake  to  pay  the  costs 
of  the  sale  in  the  event  of  there  being  a  deficiency. 
Billiard  v.  Mariarty       V.-C,  [1894]  1 1.  R.  316  ; 
App.,  [1894]  1 1.  R.  319  ;  28 1.  L.  T.  304 
12. Costs  of  sale — Sale  of  mortgaged  pro- 
perty— Proceeds  of  sale  insufficient  to  pay  mort- 
gage debt.]     In  an  executor's  suit  for  adminis- 
tration, a  policy  of  insurance,  the  property  of 
the  deceased,  subject  to  a  mortgage,  was,  by 
order  of  the  Court,  sold  out  of  the  Court.    The 
mortgagee  had  proved  in  the  suit  as  a  general 
creditor.    The  sale  of  the  policy  did  not  realise 
sufficient  to  pay  the  amoimt  due  on  the  mort- 
gage, and  it  was  uncertain  as  to  whether  the 
estate  would  turn  out  to  be  solvent  or  not : — 
Held,  that  the  executor's  costs  of  the  sale  of 
the  policy  were  not  to  be  deducted  from  the 
proceeds   of   the   sale.      Hilliard   v.    Moriarty 
([1894]  1  I.  R.  316)  followed.    Gusack  v.  Gusach 
M.  R.,  37  I.  L.  T.  R.  152  ;  3  N.  I.  J.  R.  263 

13. Costs    of   sale  —  Insolvent   estate — 

Equitable  mortgagee  proving  as  creditor — Sale  of 
mortgaged  property — Proceeds  of  sale  insufficient 
to  pay  mortgage  debt.]  In  a  suit  by  next-of-kin 
and  heiresses-at-law  for  administration,  equit- 
able mortgagees  on  real  estate  of  the  deceased, 
not  having  been  called  upon  to  value  their 
security,  proved  as  creditors  for  the  full  amount 
of  their  debt.  The  mortgaged  property  was 
sold,  the  personal  representative  having  carriage 
and  the  mortgagees  lodging  the  title  deeds 
pursuant  to  an  order.  The  proceeds  of  the  sale 
were  insufficient  to  pay  the  mortgage  debt,  and 
the  general  personal  estate  was  insufficient  to 
pay  the  balance  and  the  other  debts  : — Held, 
that  there  were  no  special  circumstances  to 
take  the  case  out  of  the  rule  laid  down  in 
Hilliard  v.  Moriarty  ([1894]  1  I.  B.  316),  and 
that  the  mortgagees  were  entitled  to  the  proceeds 
of  the  sale  without  deduction  for  the  costs 
thereof.     M'Aloon  v.  M'Aloon 

V.-C,  [1901]  1 1.  R.  470  ;  1  N.  I.  J.  R.  148 
14. Costs  of  sale — Sale  of  mortgaged  pre- 
mises— Proceeds  insufficient  to  meet  mortgage 
debt.]  Portion  of  an  estate  which  was  being 
administered  consisted  of  five  houses,  four  of 
which  were  furnished.  The  premises  were  sub- 
ject to  a  mortgage,  and  the  mortgagees  applied 
for  leave  to  sell  in  the  Land  Judges'  Court. 
The  Vice-Chancellor,  however,  directed  the 
executor  to  sell,  and  retained  the  sale  in  his 
own  Court.  A  considerable  saving  in  costs  was 
thereby  effected,  and  the  proceeds  of  the  sale 
were  further  enhanced  by  the  houses  being  sold 
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with  the  furniture,  as  a  going  concern.  The 
mortgagees  having  applied  to  have  the  costs 
of  the  sale  paid  out  of  the  general  estate  : — ■ 
Held,  that  the  proceeds  of  the  sale,  so  far  as 
they  were  enhanced  by  the  mode  of  sale  adopted, 
enured  for  the  benefit  of  the  mortgagees  as^ 
well  as  of  the  general  creditors,  and  that,  as. 
the  mortgagees  had  obtained  the  benefit  of  such 
increased  value,  and  as  they  had  applied,  in 
the  first  instance,  for  a  sale  of  the  mortgaged 
premises  in  the  Land  Judges'  Court,  where  the 
entire  costs  of  sale  would  have  been  paid  out 
of  the  proceeds,  they  were  not  entitled  to  have 
the  costs  of  the  sale  paid  out  of  the  general 
estate,  but  that  the  costs  of  the  sale  should 
come  out  of  the  proceeds  of  the  sale  of  the 
premises.     Hilliard     v.     Moriarty 


([1894)   1  L   R.   316,   319)  and   Boss  v. 

(29  L.  R.  Ir.  318)  discussed  and  distinguished. 

Cope  V.  Breslin  V.-C,  [1901]  1  I.  R.  466 

15. Decree — Attachment — Debtors   Act, 

1872,  s.  6.]  The  right  of  a  Court  of  Chancery 
to  attach  is  subject  to  the  provisions  of  the 
Debtors  Act,  1872  (35  &  36  Vict.,  o.  57).  While 
a  Court  of  Equity  may  enforce  obedience  to  its 
decrees  by  attachment,  such  remedy  is  not 
available  to  enforce  payment  of  a  debt  found 
due  to  an  estate  in  an  administration  suit.  In 
such  a  case  proceedings  should  be  for  a.  com- 
mittal under  section  6  of  the  Debtors  Act 
(Ireland),  1872.     Sheehy  v.  Sheehy 

App.,38I.L.T.R.251 

16.  Insolvent  estate — Arrears  of  rent — 

Proceeds  of  crops — Rights  of  mortgagees.]  Where, 
in  a  creditor's  action  for  administration,  lands; 
subject  to  mortgages  were  sold  under  order  of 
the  Court,  and  the  landlord,  having  served, 
notice  under  section  1  of  the  Land  Act,  1881, 
was  paid  his  arrears  of  rent  out  of  the  purchase- 
money,  it  afterwards  appearing  that  the  ad- 
ministratrix had  had  in  her  hands  at  the  time 
a  sum  of  money,  the  proceeds  of  crops  taken, 
from  the  lands,  and  this  money  being  paid  into 
Court  after  the  payment  to  the  landlord  of  his 
rent : — Held  (FitzGibbon,  L.J.,  diss.),  that  thii 
money,  the  proceeds  of  the  crops,  in  the  hands; 
of  the  administratrix  should  be  carried  to  the 
general  credit  of  the  action,  and  that  the  mort- 
gagees were  not  entitled  to  be  recouped  to  this 
amount  for  the  moneys  already  paid  out  of  the- 
capital  sum  to  the  landlord  for  his  rent  under 
44  &  45  Vict.,  c.  49,  b.  1  (15).     Ganly  v.  Kelly 

App.,  39  I.  L.  T.  R.  4 

17.  Insolvent  estate — Judgment  creditors 

— Priority — Judicature  Act  (Ireland),  1877  (40  & 
41  Vict.,  c.  57),  s.  28  (1).]  In  the  administration 
of  the  assets  of  a  person  whose  estate  has  proved 
insufficient  to  pay  his  debts,  judgment  creditors 
will  be  paid  pari  passu,  and  not  in  priority  of 
time.     M'Causland  v.  O'Gallaghan 

App.,  [1904]  1 1.  R.  376  ;  38 1.  L.  T.  R.  98,  217 

18. Insolvent    estate — Secured    creditor- 

holding  security  from  third  party — Proof  by — 
Payment  from  third  party — Reduction  of  proof — 
Bight   to  payment,   provided   creditor   does   ncl 
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receive  more  than  20s.  in  the  £.]  J.  B.,  by  his 
will,  dated  January  6,  1870,  left  all  his  real 
and  personal  estate  to  his  wife,  for  life,  and  he 
left  several  legacies  to  his  children,  payable 
after  the  death  of  his  wife,  which  he  charged 
upon  his  real  and  chattel  real  estates,  and, 
subject  thereto,  he  left  the  residue  of  his  real 
and  personal  estates  to  his  wife.  The  testator 
died  on  February  27,  1870.  After  his  death  his 
widow  went  into  possession,  and  some  of  the 
legatees  applied  to  her  for  payment  of  their 
legacies  during  her  lifetime,  and  she  agreed  to 
the  proposal.  The  money  was  borrowed  from 
an  insurance  company,  the  repayment  being 
secured  by  three  deeds  of  mortgage,  by  which 
the  legatees  so  paid  mortgaged  their  legacies  to 
the  insurance  company,  and  covenanted  for  pay- 
ment of  the  amount  advanced  ;  Mrs.  B.  also 
■covenanted  with  the  insurance  company  for 
payment,  and  charged  her  life  estate  and  the 
residue  with  the  payment  of  the  amount 
advanced.  The  company  advanced  for  payment 
of  the  legacies  the  sum  of  £5,400.  Mrs.  B. 
died  on  July  16,  1891,  and  her  estate  proved 
insolvent,  but  the  interest  on  the  mortgages 
had  been  paid  down  to  her  death.  In  the  pro- 
ceedings to  administer  her  assets  the  insurance 
company  proved  for  £5,400,  on  foot  of  the 
■covenants  contained  in  the  mortgage  deeds, 
without  valuing  the  other  securities  which  they 
held.  Subsequently  payments  were  made  to 
them  from  the  proceeds  of  the  sale  of  the  lands 
in  the  Land  Judge's  Court,  where  the  lands 
were  sold,  and  by  the  receiver  out  of  the  rents 
and  profits  after  the  death  of  Mrs.  B.,  which 
reduced  the  amount  due  to  them  to  £3,138  3s.  7d. 
On  the  final  allocation  of  the  funds  : — Held 
{affirming  the  decision  of  Chatterton,  V.-C), 
that  the  insurance  company  were  entitled  to 
receive  a  dividend  on  the  full  amount  of  their 
debt  as  proved,  without  deducting  therefrom 
the  payment  received,  provided  that  they  did 
not  receive  more  than  20s.  in  the  £.  Browne 
v.  Browne  App.,  [1904]  1  I.  R.  299 

19. Next-of-kin — Administration    action 

— Statutes  of  Limitations.]  Where  one  of  the 
next-of-kin  in  possession  of  an  intestate's  farm 
took  out  administration  within  twelve  years 
of  the  death,  such  next-of-kin  is  in  possession 
as  personal  representative,  and  on  her  death, 
without  having  administered,  another  next-of- 
kin  of  the  intestate  taking  out  administration 
de  bonis  non  is  entitled  to  a  decree  for  adminis- 
tration, though  such  next-of-kin  was  not  in 
possession  at  any  time  during  twelve  years 
after  the  intestate's  death.     Hoey  v.  Hoey 

Cir.  Cas.,  FitzGibbon,  L.J.,  31 1.  L.  T.  R.  11 

20.  ■ Redemption     of     evicted     lands — 

Tenancy  in  lands — Ejectment  by  landlord  for  non- 
payment of  rent — Liberty  to  plaintiff  to  redeem 
in  the  name  of  personal  representative.]  On  a 
creditor's  summons  for  administration  of  an 
intestate's  estate,  where  part  of  the  assets  con- 
sisted of  chattel  tenancies  in  land,  possession 
-of  vrhich  had  been  recovered  by  the  landlord  for 
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non-payment  of  rent,  the  Judge,  on  making 
the  primary  order,  gave,  under  the  circumstances 
of  the  case,  liberty  to  the  plaintiff  to  redeem, 
and  for  that  purpose  to  use  the  name  of  the 
defendant,  the  personal  representative.  Byrne 
V.  White  V.-C,  [1895]  1  I.  R.  185 

21.  Time.]  An  administration  sum- 
mons will  not  be  granted  to  one  of  the  next-of- 
kin  within  a  year  from  the  death,  save  under 
exceptional  circumstances.     Byan  v.  Tobin 

App.,  29  I.  h.  T.  252 
[And  see  No.  2] 

22. Transfer  and  consolidation — Carriage 

of  proceedings— S.  S.  C,  1905,  Or.  V.,  /.  2— 
Or.  XLIX.,  rr.  3,  9.]  A^  a  general  rule,  when 
two  summonses  for  administration  of  the  same 
estate  are  brought  in  different  branches  of  the 
Chancery  Division,  the  plaintiff  who  issued  his 
summons  first  is  entitled  to  the  carriage  of  the 
proceedings  for  administration,  and  to  have  the 
other  summons  stayed,  or  transferred  and  con- 
solidated. In  re  Dunne,  deceased ;  Lynch  v. 
Dunne;  Humev.  Dunne    M.R.,  [1907]  1 1.R.202 

23. Two   estates   administered  on   one 

summons — Administration  action.]  A.  died  in- 
testate, leaving  B.  his  sole  next-of-kin,  and  B. 
having  failed  to  take  out  administration  to  A. 
died  intestate  : — Held,  that  G.,  who  was  ad- 
ministrator of  both  A.  and  B.,  might  obtain 
an  order  for  the  administration  of  the  estates 
of  both  A.  and  B.  on  one  summons.  O'Kelly 
V.  Kelly  M.  R.,  34  I.  L.  T.  R.  140 

24.  Widow's  charge — Intestates    Estates 

Act,  1890  (53  <fc  54  Vict,  c.  29),  <,.  2— Bight 
to  administer  real  estate.]  The  widow  of  an  in- 
testate entitled,  under  the  Intestates  Estates 
Act,  1890,  to  a  charge  for  £500  upon  his  real 
and  personal  estate,  has  a  sufficient  interest  in 
the  real  estate  to  entitle  her  to  maintain  an 
action  for  its  administration.  M'Ferran  v. 
M'Ferran  V.-C,  [1897]  1  I.  R.  66 

25. Widow — Entire   assets  claimed   by, 

under  the  Intestates  Estates  Act — Administra- 
tion action.]  Upon  a  summons  for  the  adminis- 
tration of  the  personal  estate  of  a  deceased 
intestate,  who  had  left  no  issue,  the  defendant, 
a  widow,  alleged  that  the  assets  did  not  exceed 
in  value  the  sum  of  £500,  producing  a  valuation 
to  support  her  contention,  and  "claimed  to  be 
entitled  to  same  absolutely  and  exclusively 
under  section  1  of  the  Intestates'  Estates  Act, 
1890.  The  plaintiffs,  who  were  next-of-kin, 
alleged  that  the  value  of  the  assets  was  over 
£800.  The  Vice-Chancellor  having  made  an 
order  for  administration : — Held,  by  the  Court 
of  Appeal,  that  it  appearing  to  the  Court  that 
the  value  of  the  assets  did  not  exceed  £500,  and 
that  therefore  the  plaintiffs  had  no  interest  in 
same,  the  order  for  administration  should  be 
discharged  with  costs.     Feely  v.  Feely 

App.,  35  I.  L.  T.  71  ;  1  N.  I.  J.  R.  115 

(6)  Claim  against  Estate. 

26. Action  against  executor  —  Judgment 

de  bonis  testatoris — Sheriff's  return  of  nulla  bona — 
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Personal  liability  of  executor.']  A.  brought  an 
motion  against  B.,  as  executor  of  C,  deceased, 
and,  in  default  of  appearance,  recovered  judg- 
ment de  bonis  testatoris.  A  fi.  fa.  being  issued, 
the  sheriff  made  a  return  of  "  nulla  bona." 
A.  thereupon  brought  a  fresh  action  founded  on 
the  judgment  and  the  return  of  "  nullabona  " 
against  the  executor  personally.  No  defence 
was  entered  in  this  action  : — Hdd,  that  A.'s 
procedure  was  correct,  and  that  he  was  entitled 
to  mark  judgment  against  the  executor  per- 
sonally for  the  full  amount  of  the  debt  and  costs. 
The  executor,  by  not  pleading  plene  adminis- 
iravit,  must  be  taken  to  have  admitted  assets, 
and  was  estopjjed  now  from  denying  assets. 
Barron  &  Co.   v.   Ryan 

K.  B.,  41  I.  L.  T.  R.  39 

27. Claim  for  wages  against  executor  of 

deceased — Mutuality  of  obligation — Actionable 
services  must  be  rendered  under  contract  for 
reward.]  Where  a  person  claimed  a  3um  from 
the  executor  of  a  deceased  as  wages  for  work 
■done  and  services  rendered  as  servant  and 
general  manager  of  the  deceased : — Hdd,  there 
must  be  evidence  of  the  existence  of  a  mutual 
•contract  between  the  plaintiff  and  such  deceased 
that  the  plaintiff  had  undertaken  an  obligation 
to  render  definite  services,  and  had  rendered 
them,  and  there  must  also  be  evidence  that 
the  defendant  had  undertaken  the  obligation 
to  pay  for  the  services  to  be  rendered.  Cleary 
v.  Sibley  App.,  46  I.  L.  T.  R.  25 

28. Secured  creditor — Proof  by,  against 

the  real  estate — Real  estate  likely  to  prove  de- 
Jicient — Lapse  of  eleven  years — Application  to 
prove  against  personalty — Funds  in  Court.]  In 
an  action  for  administration  of  assets,  the 
primary  decree  had  been  made  on  July  26,  1888. 
A  mortgagee  on  portion  of  the  real  estate  proved 
his  debt  against  the  realty  alone  on  February  13, 
1889.  In  May,  1890,  leave  was  given  by  the 
■Court  to  present  a  petition  to  the  Land  Judge 
for  sale  of  the  real  estate,  including  the  lands 
comprised  in  the  mortgage.  The  order  for  sale 
was  made  by  the  Land  Judge,  and  a  receiver 
was  appointed.  At  the  time  that  the  mort- 
gagee proved  against  the  real  estate  it  was 
believed  that  the  proceeds  of  the  sale  of  the 
realty  would  be  sufficient  to  pay  the  mortgages. 
Subsequently  the  security  became  depreciated 
■owing  to  circumstances  beyond  the  control  of 
the  mortgagees,  and  was  insufficient  for  payment 
of  the  incumbrances.  Some  simple  contract 
■creditoiB  had  proved  against  the  personal  estate, 
but  there  was  more  than  enough  money  in  Court 
to  pay  their  debts.  On  June  9,  1902,  the  mort- 
gagee applied  for  leave  to  prove  against  the 
personal  estate  the  amount  of  his  mortgage  debt 
and  interest : — Hdd  (reversing  the  order  of 
Porter,  M.R.),  that  the  money  being  still  in 
Court,  the  mortgagee  was  entitled  to  prove 
against  the  personal  estate,  so  long  as  the  rights 
of  the  other  creditors  who  had  already  proved 
against  the  personalty  were  not  affected.  The 
judgment  of  the  Court  of  Appeal  was  affirmed 
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in  the  House  of  Lords.     Sub.  nom.    Harrison  v. 
Kirk.     Beattie  v.  Cordner 

M.  R.,  App.,  H.  L.,  [1903]  1 1.  R.  1, 10,  530  ; 
37  I.  L.  T.  R.  221 ;   App.,  3  N.  I.  J.  R.  21  ; 
4  N.  I.  J.  R.  41  ;  [And  1904,  A.  C.  1] 

29. Widow's  mortgage  to  secure  money 

advanced  to  widow  before  administration.] 
After  the  death  of  her  husband,  and  before 
administration  was  taken  out,  G.  advanced 
moneys  to  the  widow  in  order  to  pay  rent  and 
work  the  farm.  The  defendant  contended  that 
these  moneys  could  be  no  more  than  a  charge 
on  the  widow's  interest.  For  C,  as  creditor 
and  mortgagee,  it  was  argued  that  the  advances 
were  made  for  the  benefit  of  the  estate,  to 
preserve  the  very  farm  claimed  as  part  of  the 
testator's  estate,  and  to  a  person  who  had  an 
interest  in  the  estate  : — Hdd,  that  the  mortgagor 
was  entitled  to  have  his  claim  allowed  out  of 
the  estate.     Clarice  v.  Connor 

Co.  Ct.,  31 1.  L.  T.  429 

EXECUTOR— ADMINISTRATION. 
1. Mortgage  by  executrix  to  pay  debts— 

Eight  of  executrix  to  be  allowed  interest  paid  by 
her  in  respect  of  the  mortgage  and  on  bills  and 
notes.]  An  executrix  being  pressed  by  some  of 
the  testator's  creditors  borrowed  money  on 
mortgage  at  a  high  rate  of  interest,  and  also 
borrowed  money  on  bills  and  notes,  interest  on 
which  was  regularly  paid  by  her.  Out  of  the 
moneys  raised  she  paid  off  a  mortgage  and 
several  pressing  simple  contract  creditors.  In 
an  action  by  a  creditor  to  administer  the  estate 
of  the  deceased  : — Hdd,  the  plaintiff  not  oppos- 
ing, that  she  was  entitled  to  interest  at  i  per 
cent,  on  the  sums  raised  from  the  dates  at  which 
they  were  borrowed.  Myles,  Deceased ;  Gunning 
V.  Myles  M.  R.,  33  I.  L.  T.  R.  93 

2. Rights  of  creditors  of  intestate  and 

subsequent  creditors  of  administrator — Carrying 
on  business — Public-house.]  On  the  death  in- 
testate of  a  publican  and  grocer  his  adminis- 
tratrix carried  on  the  business,  maintaining 
the  intestate's  family  out  of  receipts  therefrom, 
and  continued  such  trading  after  decree  for 
administration  without  any  order  authorising 
her  so  to  do.  There  were  still  unpaid  creditors 
of  the  intestate,  and  the  administratrix  was  in 
default.  Creditors  in  respect  of  goods  supplied 
for  the  business  after  decree  hdd  not  entitled 
to  prove  against  the  assets  in  priority  to  creditors 
of  the  deceased,  or  otherwise.  M'Aloon  v. 
M'Aloon  V.-C,  [1900]  1  I.  R.  367 

3. Right    of   executor   to   indemnity— 

Carrying  on  business — Bights  of  creditors  of 
testator  and  subsequent  creditors  of  executors.] 
A  testator's  business  was  carried  on  for  about 
two  years  after  his  death  by  his  executors  in 
accordance  with  a  power  in  his  will,  and  after- 
wards, by  leave  of  the  Court  in  an  administration 
proceeding  brought  by  the  executors  for  their 
own  protection,  until  the  business  was  sold  by 
order  of  the  Court.  Considerable  liabilities  wera 
incurred  by  the  executors  in  carrying  on  tho 
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businesp,  and  the  assets  were  insufficient  to 
pay  both  the  creditors  of  the  testator  and  tho 
creditors  of  the  executors.  The  creditors  of  the 
testator,  who  were  chiefly  members  of  his 
family,  were  aware  that  the  business  was  being 
carried  on,  not  for  the  purpose  of  selling  it  as  a 
going  concern,  but  in  the  hope  of  realising  a 
fond  sufficient  to  pay  them  in  full,  and  did  not 
interfere  : — Held,  that  the  testator's  creditors 
must  be  taken  to  have  assented  to  the  carrying 
on  of  the  business,  and  that  the  executors  were 
entitled,  in  priority  to  the  testator's  creditors,  to 
be  indemnified  out  of  the  assets  in  hand  against 
the  liabilities  incurred  by  them  in  carrying  on 
the  business.  Dowse  v.  Gorton  ([1891]  A.  C.  190) 
and  BrooU  v.  Brooke  ([1894]  2  Ch.  600)  followed 
and  applied.  In  re  Hodges,  deceased  ;  Hodges 
V.  Hodges  M.  R.,  [1899]  1  I.  R.480 

4. '  Rights  of  creditors  of  testator  and 

creditors  of  executors — Carrying  on  business.] 
A  testator's  business  was  carried  on  for  about 
three  years  after  his  death  by  the  widow  of 
the  testator,  in  accordance  with  a  power  in  his 
will  and  by  leave  of  the  Court  in  an  administra- 
tion action  brought  by  the  executors.  Debts 
were  incurred  by  the  widow  in  carrying  on  the 
business,  and  the  assets  were  insufficient  to  pay 
both  the  creditors  of  the  testator  and  the 
creditors  of  the  widow.  The  creditors  of  the 
testator  were  aware  that  the  estate  was  being 
administered  under  the  direction  of  the  Court, 
but  did  not  interfere  : — Held,  that  the  widow 
being  in  a  fiduciary  capacity  was  entitled  to  an 
indemnity  against  the  estate  for  any  losses  in 
trading ;  that  her  creditors  were  entitled  to  the 
benefit  of  that  indemnity  ;  that  the  testator's 
creditors  must  be  taken  to  have  known  of  the 
trading  by  the  widow,  and  that  the  creditors 
of  the  widow  must  be  paid  in  priority  to  the 
testator's  creditors.     Kirkwood  v.  Hamilton 

M.  R.,  36  I.  L.  T.  R.  155 

•  Costs  of  compromise  of  probate  suit 

[1901]  1  I.  R.  404  ;  35  I.  L.  T.  R.  169  ; 
1  N.  I.  J.  R.  202 
iSfce  Executor — Liabilities.    1. 

Question   arising   in — ^Whether   liable    to 

account   for   income    of   third    party 
received  by  testator — Originating  sum- 
mons [1899]  1  I.  R.  321 
See  Practice — Originating  Summons.    4. 

EXECUTOR— EXECUTOR  DE  SON  TORT. 

1. Action  for  rent  against — Final  judg- 
ment de  bonis  propriis — Costs.]  T.  M.,  being 
in  occupation  of  certain  lands  under  a  judicial 
agreement,  died,  leaving  his  wife,  the  defendant, 
in  possession,  and  she,  without  taking  out 
administration  to  her  husband,  continued  to 
occupy  the  land,  and  paid  the  rent  for  a  number 
of  years.  Ejectment  proceedings  being  insti- 
tuted, and  possession  recovered,  a  specially 
indorsed  writ  was  issued  against  her,  both  as 
executrix  and  in  her  personal  capacity,  for  the 
recovery  of  four  years'  arrears  of  rent.  On 
motion  for  final  judgment  she  filed  an  affidavit 
stating  that  she  had  used  her  husband's  assets 
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in  paying  rent  then  due  and  other  liabilitieSr 
and  that  she  had  made  no  profit  out  of  the- 
lands  : — Hdd,  that  plaintiff  was  entitled  to  final 
judgment  de  bonis  propriis.  Humble  v.  Morrisey 
Q.  B.,  33  I.  L.  T.  R.  51 

2. Joint  and  several  liability — Principal 

and  agent — Unauthorised  dealing  with  assets^— 
Necessary  payments — Credits.]  The  liability  of 
one  executor  de  son  tort  for  the  acts  of  another 
executor  de  son  tort  is  not  limited  to  the  extent 
to  which  there  has  been  an  actual  personal 
receipt  of  goods  or  money  by  the  first-named 
wrongful!  executor ;  but  one  executor  de  son 
tort  may  be  liable  for  the  acts  of  another  when 
such  acts  have  been  authorised  and  directed 
by  him.  Circumstances  under  which  disburse- 
ments made  in  connection  with  testator's  assets 
by  a  wrongful  executor  have  been  allowed 
credit  for.  In  re  By  an,  deceased ;  Kenny  v. 
Byan  M.  R.,  [1897]  1  I.  R.  513 

.  3. Of  deceased  defendant  —  Civil  Bill 

decree —  Renewal — "  Personal  representative"- 
14  dh  15  Vict.,  c.  57,  ss.  9,  142 — Gertiorwri — 
Discretion — 27  &  28  Vict.,  c.  99,  s.  9.]  In 
section  142  of  14  &  15  Vict.,  c.  57,  the  words^ 
"  personal  representatives "  (of  a  deceased 
party  to  Civil  Bill  proceedings)  do  not  include 
any  but  a  rightful  executor  or  administrator  ; 
and  therefore  there  is  no  jurisdiction  in  a  Civil 
Bill  Court  to  renew  against  an  executor  de  sons 
tort  a  decree  obtained  against  the  person  with 
whose  assets  he  has  intermeddled.  Where  a 
plaintiff  in  a  Civil  Bill  Court  obtained  a  renewal 
against  an  executor  de  son  tort  of  a  decree  for 
more  than  £20,  made  against  the  deceased 
defendant,  the  Court,  in  the  exercise  of  the- 
discretion  given  by  27  &  28  Vict.,  u.  99,  s.  9, 
refused  to  order  a  writ  of  certiorari  to  issu& 
under  that  section  to  remove  such  renewal 
decree,  so  as  to  give  it  the  effect  of  a  judgment 
of  the  High  Court.  Earl  of  Westm^aih  v.  Coyne- 
Q.  B.,  [1896]  2  I.  R.  436 

Chattels  real — Next-of-kin — Administrator 

[1903]  2  I.  R.  95  ;  35  I.  L.  T.  R.  174  ; 

1  N.  I.  J.  R.  189 

See  Limitations,  Statute  of — Realty.    14. 

Executor    and    executor   de    son    tori    of 

borrower — Loan  fund  society 
[1903]  2  I.  R.  305  ;  37  I.  L.  T.  R.  13  ; 
3  N.  I.  J.  R.  28 
iSee  Loan  Fund  Society.     11. 

Expired  lease— Graft       [1899]  1  I.  B.  463 

See  Graft.    4. 

.Judgment  de  bonis  testatoris — Fieri  facias 

[1895]  2  I.  R,  90  ;  28  I.  L.  T.  R.  146 
-See  Sheriff.    31. 
— —  Non-adverse  possession        [1894]  2  I.  R.  1 
See  Limitations,  Statute  of — Realty.    49. 

Of    borrower   from    loan   fund    society — 

Liability  of  [1903]  2  I.  R.  305  ; 

37  I.  L.  T.  R.  13  ;  3  N.  I.  J.  R.  28- 
See  Loan  Fund  Society.    11. 

Renewal  of  Civil  Bill  decree  against 

28  I.  L.  T.  R.  116- 
See  County  Court— Practice.    50. 
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Renewal  of  Civil  Bill  decree  against 

28  I.  L.  T.  R.  154 

See  County  Court— Practice.    51. 
Shareholder  [1899]  1  I.  R.  252 

See  Company — Shares.    1. 

EXECUTOR— GENERAL. 

1.    Administrators        lor       different 

countries — Payment    out    of   funds — Minors — 
Residing  abroad — Foreign  Courts.]    A  perpetual 
annuity  was  payable  to  the  personal  representa- 
tive of  G.  M.,  deceased,  in  trust  for  the  next-of- 
kin  of  C.  M.  (other  than  her  husband).    Certain 
arrears   of   the   annuity   had   accumulated  in 
Court.     The  next-of-kin  of  G.  M.  were  T.,  J. 
and  -H.,  all  of  whom  were  minors,  and  were 
residing  in  Philadelphia  with  their  aunt,  E.  0. 
In  this  country  P.  L.  had  been  appointed  ad- 
luinistrator  of  C.  M.'s  estate,  and  in  America 
the  0.  T.  and  T.  Go.  had  been  appointed  ad- 
ministrator.   E.O.  had  been  appointed  guardian 
of  the  minors  by  a  Philadelphia  Court,  in  which 
Court  proceedings  were  pending  : — -Held,  that 
the  Court  in  Ireland  in  which  the  money  was 
lying  could  not  pay  the  money  out  of  Court  to 
either    the    American    administrator    or    the 
American  guardian,  but  suggested  that  some- 
thing might  be  paid  out  to  E.  0.  for  the  main- 
tenance of  the  children.    Healy  v.  M'Manus 
M.  R.,  5  N.  I.  J.  R.  219 

2. Trading  by  manager  appointed   by 

the  Court — Assets  of  testator — Power  of  executor 
to  carry  on  business — Indemnity  out  of  general 
assets — Bight  of  trade  creditors  to  payment  out  of 
general  assets — Subrogation — Effect  of  carrying 
fund  to  separate  credit.]  A  manager  appointed 
by  the  Court  in  an  administration  action  to 
carry  on  the  business  of  a  testator  in  the  place 
of  the  executor,  who  had  an  implied  power  to 
carry  it  on,  no  particular  assets  being  devoted 
by  the  will  for  that  purpose,  is  entitled  to  be 
indemnified  by  the  general  assets  against 
liabihties  incurred  by  him  in  carrying  on  the 
business,  and  the  trade  creditors  are  consequently 
entitled  to  resort  to  such  assets  for  payment  of 
their  debts.  The  fact  that  funds  have  been 
carried  to  the  separate  credits  of  legatees  does 
not  free  such  funds  from  liability  in  this  respect. 
The  effect  of  carrying  funds  to  a  separate  credit 
considered.     O'Neill  v.  M'Ororty 

M.  R.,  [1915]  1 1.  R.  1 
3. Authorised  trading  by  widow — Pay- 
ment of  debts — Greditors  by  subrogation — Lapse 
of  time — Representation  of  testator's  estate.} 
Testator,  by  his  will,  gave  his  property  to  trustees 
and  executors  to  permit  and  suffer  his  wife  to 
manage  the  lands  and  houses  and  rents  and  his 
business  in  the  same  way  as  he  then  managed 
them  during  her  life  so  long  as  she  remained 
single  and  no  longer,  but  she  was  not  to  commit 
or  permit  any  waste  and  to  show  and  exhibit 
the  receipts  and  vouchers  to  his  said  trustees 
when  required,  and  if  any  deficiency  then  the 
business  to  be  carried  on  by  his  said  trustees, 
and  ...  his  son  .  .  .  after  her  death  to 
succeed  her  in  every  way.     The  executors  took 
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out  administration,  the  usual  advertisements 
for  creditors  were  issued,  legacies  were  paid, 
and  the  last  surviving  executor  and  trustee  died 
intestate  during  the  lifetime  of  testator's  widow. 
She  carried  on  testator's  business  for  twenty- 
nine  years  without  any  interference  on  the  part 
of  the  trustees.  She  died  leaving  no  assets  and 
owing  a  sum  of  money  to  the  applicants  for 
goods  supplied  for  the  business.  Apphcation 
being  made  that  the  next-of-kin  of  the  testator 
should  take  out  administration  de  bonis  non 
with  the  will  annexed  of  the  testator,  or  that  such 
administration  be  granted  to  the  applicant : — 
Held,  the  estate  of  the  testator  should  be  re- 
presented in  order  that  creditors  might  be  in 
a  position  to  assert  their  rights,  if  any,  against 
the  estate.  Mere  lapse  of  time  was  not  a  con- 
clusive answer  to  the  apphcation.  The  next- 
of-kin  to  enter  an  appearance  within  eight  days, 
and  in  default  the  applicants  to  take  out  a 
side  bar  order  of  no  appearance  and  have  liberty 
to  apply  for  grant  of  administration  with  will 
annexed.  In  the  Goods  of  John  Byrne,  deceased 
K.  B.,  47  I.  L.  T.  R.  301 

4.  Executors   for   different   countries — 

Transmission  of  assets  to  American  executor — 
Minor  matter — Executor  in  Ireland.]  A  testator 
domiciled  in  America,  appointed  an  executor  to 
deal  with  his  property  in  Micliigan,  and  an 
executor  in  Ireland  to  deal  with  his  property 
elsewhere  than  in  Michigan.  The  Court  refused 
to  permit  the  Irish  executor,  who  was  accounting 
in  a  minor  matter  in  Ireland,  to  transmit  the 
assets  to  the  American  executor.  Be  Adams,  a 
Minor  L.  C,  1  N.  I.  J.  R.  93 

5. Gift   of  residue  to — Will — Gonstruc- 

tion.]  The  presumption  that  a  legacy  to  an 
executor  is  prima  facie  given  to  him  in  that 
character  for  his  trouble  does  not  arise  if  the 
gift  is  of  residue.  Griffith  v.  Praere  (H  Sim.  202) 
followed.  In  re  Maxwell,  deceased  ;  Eivers  v. 
Gurry  M.  R.,  App.,  [1906]  1  I.  R.  386,  394  ; 

40  I.  L.  T.  R.  109 
6.  — —  Gift  of  residue  to — WiU — Implied 
trust  for  next-of-kin — Secret  trust — Parol  evidence 
— Admissibility.]  A  testator  by  his  will  be- 
queathed to  his  executors  legacies  for  their 
trouble  in  administering  his  estate,  and  disposed 
of  the  residue  as  follows  : — "  I  bequeath  all  the 
residue  of  my  property  of  every  kind  to  my 
executors,  to  apply  the  same  as  they  shall 
think  fit,  and  I  appoint  as  my  executors  A.  and 
B."  The  testator's  next-of-kin  were  his  brother 
T.  and  the  ten  children  of  this  lae  brother  C. 
After  the  execution  of  the  will  one  of  the  execu- 
tors asked  the  testator  how  he  would  like  the 
residue  spent.  The  testator  replied  that  he 
would  like  the  six  younger  children  of  his  lato 
brother  C.  to  get  it,  and  that  he  did  not  wish 
the  elder  children  of  G.  to  get  any,  and  that  he 
would  not  like  his  brother  T.  to  get  a  penny. 
The  six  younger  children  of  C.  claimed  that  the 
above  conversation  created  a  secret  trust  of  the 
residue  in  their  favour,  to  the  exclusion  of  the 
rest  of  the  next-of-kin : — Held,  that,  upon  the 
face  of  the  will,  the  executors  did  not  take 
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beneficially,  but  upon  an  implied  trust  for  the 
next-of-kin ;  that  6uch  a  trust  could  not  be 
varied  by  a  conversation  between  the  testator 
and  one  of  the  executors  after  the  execution  of 
the  will,  and  that  the  doctrine  of  secret  trust 
had  no  appUcation  to  the  facts  of  the  case. 
Balfe  V.  Halpmny  Barton,  J.,  [1904]  1 1.  R.  486 

7. Lease — Measure  of — Liability  for  rent 

— Administration  action — Beceiver — Bent  pay- 
able in  advance.^  The  executors  of  a  deceased 
lessee  entered  into  possession  of  the  demised 
lands,  the  rent  of  which  (£140)  was  payable  in 
advance  on  1st  November  in  each  year.  Within 
two  months  of  the  lessee's  death  an  order  for  the 
administration  of  his  estate  was  made  in  a 
creditor's  suit  which  had  been  instituted  in  the 
Court  of  the  County  Palatine  of  Lancaster, 
and  a  receiver  was  appointed  by  the  Court,  who 
took  possession  and  complete  control  of  the 
leasehold  premises,  and  took  any  profits  arising 
therefrom,  accounting  for  the  same  in  the  Court 
which  had  appointed  him.  In  an  action  to 
recover  one  year's  rent  which  became  due  in 
advance  on  the  following  November,  brought 
against  the  executors,  who  pleaded,  inter  alia, 
that  the  leasehold  premises  were  of  no  value, 
and  that  they  had  been  unable,  and  would 
during  the  period  in  respect  of  which  the  rent 
was  claimed  be  unable,  to  derive  any  profit 
or  advantage  out  of  the  leasehold  premises,  the 
jury  were  unable  to  say  whether  the  executors 
could  have  made  any  profits  out  of  the  premises, 
and  the  learned  Judge  at  the  trial  thereupon 
gave  judgment  for  the  plaintiff  for  the  year's 
rent.  No  question  was  left  to  the  jury  as  to 
the  value  of  the  premises,  although  there  was 
evidence  that  they  were  not  value  for  the  rent : — 
Held,  by  the  King's  Bench  Division  and  the 
Court  of  Appeal,  that  the  judgment  should  be 
set  aside.  Held,  by  the  King's  Bench  Division, 
and  by  Cherry,  L.J.,  that  the  measure  of  the 
personal  liability  of  the  executors  was  the  value 
of  the  premises ;  that  their  personal  liability 
to  this  extent  was  not  extinguished  by  the 
possession  of  the  receiver,  and  that  as  the 
question  of  value  had  not  been  left  to  the  jury 
there  should  be  a  new  trial.  Held,  by  the 
Court  of  Appeal  (The  Lord  Chancellor  and 
Holmes,  L.J.,  diss.  Cherry,  L.J.),  reversing  the 
judgment  of  the  King's  Bench  Division,  that 
the  personal  liability  of  an  executor  who  has 
entered  into  possession  of  a  testator's  leasehold 
property  is  limited  to  the  profits  which  he  makes, 
or  by  the  exercise  of  due  care,  skill,  and  diligence 
could  make,  out  of  them  ;  and  that  the  appoint- 
ment of  the  receiver,  and  the  possession  by  him 
of  the  premises  under  the  authority  of  a  Court 
of  competent  jurisdiction,  precluded  the  execu- 
tors from  making  any  profit  during  the  period 
for  which  the  rent  claimed  was  payable,  and  that 
they  were  consequently  entitled  to  have  a  verdict 
entered  for  them,  and  further,  that  the  action 
was  premature,  as  it  would  be  impossible  at 
the  begiiming  of  a  year  to  ascertain  by  antici- 
pation what  profits  could  be  made  out  of  a 
particular  holding  during  the  ensuing  twelve 
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months.     The  protection  afforded  to  an  executor 
by   an   order   for   the    administration   of   the 
testator's  estate  considered  and  explained  by 
the  Lord  Chancellor.    Minford  v.  Carse 

K.  B.,  App.,  [1912]  2  I.  R.  245,  253 

8.    Negligence    amounting    to    wilful 

default.  ]Testatrix  left  £150  to  her  cousin,  "J.  G., 
of  Vancouver,  B.C."  J.  O.'a  sister  having  in- 
formed the  executors  that  his  address  was 
"  Portland,  Oregon,  U.S.A.,"  they  despatched 
a  banker's  draft  to  J.  G.  to  that  address  without 
further  inquiry.  The  money  having  got  into 
the  hands  of  the  wrong  person  : — Hdd,  that  the 
executors  had  not  acted  with  that  care  that 
might  reasonably  be  expected  from  a  careful 
man  in  the  prudent  discharge  of  his  own  business; 
that  they  were  consequently  guilty  of  negUgence 
amounting  to  wilful  default ;  and  that  they  must 
make  good  the  loss  out  of  their  own  pockets. 
Gunning,  Deceased  ;  Little  v.  The  Governors  of  the 
County  Down  Infirmary 

Ross,  J.,  [1918]  1  L  R.  221 ;  52  I.  L.  T.  R.  38 

9. Power    of    sale    of    real    estate— 

Trustee — Described  as  "  my  said  executor" — 
WUl — Construction — Power  whether  personal  or 
annexed  to  office.]  A  testator  appointed  A.,  B., 
C,  and  D.  to  be  executors  and  trustees  of  his 
will,  and  bequeathed  the  residue  of  his  freehold 
and  personal  property  "  in  trust  to  my  executors 
aforesaid,"  and  authorised  and  empowered 
"  my  said  executors  "  to  sell  any  real  property 
which  they  might  think  advisable,  and  divide 
the  residue  in  such  proportions  as  they  or  the 
survivor  or  survivors  of  them  might  think  fit 
among  the  children  of  S.  who  might  arrive  at 
the  age  of  twenty-one  years.  A.  and  £.  re- 
nounced the  executorship  and  predeceased  D.  ; 
G.  renounced  the  executorship,  and  disclaimed 
by  deed  the  trusts  of  the  will.  D.,  who  alone 
acted  in  the  trusts  of  the  will,  in  exercise  of  his 
statutory  power  appointed  the  plaintiff  and  £}. 
(since  deceased)  trustees  of  the  will  in  his  place: — 
Held,  that  the  ^expression  "  my  said  executors  " 
was  merely  a  compendious  form  of  designating 
"  executors  and  trustees,"  and  that  the  power 
of  sale  could  be  exercised  by  the  plaintiff,  the 
trustee  for  the  time  being.  In  re  Bobinson, 
Deceased  ;  Sproule  v.  Sproule 

M.  R.,  [1912]  1  L  R.  410 

10. Retainer— ilfonej/  advanced  by  wife 

to  husband  on  marriage — Wife  appointed  execu- 
trix— Insolvent  estate — Instrument  executed  prior 
to  marriage.^  In  a  suit  by  a  creditor  to  ad- 
minister the  estate  of  a  deceased  trader  it  was 
alleged  by  the  defendant,  his  widow,  and  exeou- 
trix,  that  prior  to  their  marriage  on  July  19, 
1909,  it  was  arranged  that  he  would  settle  the 
sum  brought  in  by  her  as  fortune,  and  on 
July  14,  1909,  a  document  was  drawn  up, 
signed  by  him,  stamped,  and  witnessed  by  one 
witness  in  the  following  terms : — "  On  the 
occasion  of  my  approaching  marriage  with  Mrs. 
B.  M'G.,  I,  F.  J.  L.,  hereby  direct  that  in  the 
event  of  my  predeceasing  her  she  receive  back 
at  least  the  amount  of  dowry  given  me,  with 
5  per  cent,  interest  on  the  same."     The  sum  of 
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£656  17s.  8d.  was  paid  by  the  defendant  to 
her  husband  on  September  30,  1909,  and  she 
now  claimed  to  be  entitled  as  executrix  to  retain 
out  of  the  assets  come  to  her  hands,  in  priority 
to  the  other  creditors,  the  said  sum,  with  interest 
thereon  from  September  30,  1909,  to  the  date 
of  her  husband's  death.  The  solvency  or  in- 
solvency  of  the  estate  depended  on  the  result 
of  this  claim : — Held,  that  the  document  was 
not  testamentary,  but  was  given  as  security  to 
the  defendant  and  as  an  acknowledgment  of 
her  right  to  the  said  sum  if  she  survived,  and  it 
was  therefore  a  debt  which  she  was  entitled  as 
executrix  to  retain  in  priority  to  the  claims  of 
the  other  creditors,  but  inasmuch  as  the  prin- 
cipal only  became  due  on  the  death  of  her 
husband  the  defendant  was  only  entitled  to 
interest  from  that  date.  In  re  Lynch ;  Kehoe 
V.  Lynch  M.  R.,  49  I.  L.  T.  R.  78 

11. Retainer  by  administratrix — Statute- 
barred  debt — Opposition  by  one  of  next-of-kin.'] 
Where  in  a  suit  to  administer  the  estate  of  a 
deceased  intestate,  the  plaintiff,  who  was  his 
widow  and  administratrix,  sought,  against  the 
wish  of  the  defendant,  who  was  one  of  the  next- 
of-kin,  to  retain  out  of  the  assets  of  the  deceased 
the  amount  of  a  statute-barred  debt  owing  by 
the  deceased  to  her : — HM,  that  she  was 
entitled  to  retain  such  an  amount.  In  1896, 
on  the  treaty  for  the  marriage  between  the 
plaintiff  and  the  deceased,  it  was  agreed  that 
a  sum  of  £220,  the  property  of  the  plaintiff, 
should  be  lodged  on  deposit  receipt  in  the  joint 
names  of  the  plaintiff  and  the  deceased,  and  that 
such  sum  was  to  remain  the  absolute  property  of 
the  plaintiff.  The  money  was  accordingly  so 
lodged.  In  1 897,  on  the  occasion  of  the  purchase 
of  a  farm  by  the  deceased,  he  requested  the 
plaintiff  to  lend  him  the  said  sum  of  £220  in 
order  to  make  up  the  amount  of  the  purchase- 
money.  The  plaintiff  did  so,  relying  on  a 
promise  by  the  deceased  that  the  deed  of  con- 
veyance of  the  farm  would  be  made  out  in  the 
joint  names  of  the  plaintiff  and  of  the  deceased. 
The  plaintiff  afterwards  discovered  that  the 
deceased  had  taken  the  conveyance  in  his  own 
name  alone.  The  deceased  died  in  1913,  in- 
testate, and  in  1914  the  plaintiff  took  out  ad- 
ministration to  him  and  claimed  to  retain  the 
sum  of  £220  out  of  the  assets  of  the  deceased  as 
the  amount  of  the  said  loan  by  her  to  him. 
The  defendant,  who  was  one  of  the  next-of-kin, 
objected.  Held,  that  the  plaintiff  was  entitled 
to  retain  the  said  sum.  In  re  Carey,  deceased  ; 
Carey  v.  Carey  M.  R.,  49  I.  L.  T.  R.  226 

12. Retainer  by  executor — Payment  into 

Court — Assets — Constructive  possession  by  legal 
personal  representative — Two  estates  being  ad- 
ministered in  one  action — Transference  of  fund 
from  one  estate  to  the  other.']  The  estates  of  A. 
and  B.  were  administered  in  one  action.  The 
estate  of  B.  (who  was  A.'s  executor)  was  en- 
titled to  the  residue  of  the  estate  of  A.  when 
ascertained.  B.^s  executor,  who  was  a.  creditor 
of  B.,  brought  the  action  as  executor  and 
creditor  on   behalf   of   himself  and   all   other 
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creditors ;  and  asserted  his  right  of  retainer  in 
the  statement  of  claim,  and  throughout  the  pro- 
ceedings. A.^s  estate  was  realized,  and  the 
money  representing  the  proceeds  was  brought 
into  Court.  The  executor  of  B.  died  pending 
the  suit,  which  was  continued  by  substituting 
his  executors  as  plaintiffs.  After  A.'s  estate 
had  been  realized,  an  order  was  made  upon  the 
application  of  the  plaintiffs,  directing  an  inquiry 
to  ascertain  what  part  of  the  funds  in  Court 
represented  the  residue  of  A.'s  estate,  and 
ordering  the  same  to  be  transferred  to  the  credit 
of  B.'s  estate,  and  it  was  declared  that  the  plain- 
tiffs were  entitled  to  exercise  their  right  of 
retainer,  as  the  executors  of  B.'s  executor,  in 
respect  of  the  amount  so  ascertained,  in  dis- 
charge of  the  debt  due  to  them  from  B.'s  estate. 
Taaffe  v.  Taaffe  ([1902]  1  I.  R.  148)  applied ; 
Pulman  v  Meadows  ([1901]  1  Ch.  233)  distin- 
guished.    Olpherts  v.  Coryton  (No.  2) 

Barton,  J.,  [1913]  1 1.  R.  381 

13.  Retainer — Rents  collected  by  receiver 

— Funds  transferred  from  other  matter.]  An 
executor,  also  a  creditor  of  his  testator,  held,  in 
an  administration  action,  not  entitled  to  a  right 
of  retainer  in  respect  of  his  debt  out  of  rents 
of  a  chattel  real  collected  by  a  receiver  and 
lodged  by  him  to  the  credit  of  the  action,  but 
entitled  to  such  right  out  of  a  sum  lodged  in 
Court,  under  the  ^ustee  Relief  Act  (11  &  12 
Vict.,  c.  58),  to  which  the  testator  was  entitled 
in  remainder,  and  which,  having  fallen  into 
possession  after  his  death,  was,  in  presence  of  the 
executor,  transferred  to  the  credit  of  the  action. 
Taaffe  v.  Taaffe  V.-C,  [1902]  1  I.  R.  148 

14. Retainer  by  executor — Specialty  and 

simple  contract  creditors — Hinde  Palmer's  Act, 
1869  (32  <fe  33  Vict.,  g.  46).]  It  has  never  been 
the  practice  in  Ireland^  in  the  administration 
of  assets,  to  form  two  funds,  one  in  respect  of 
specialty  debts,  and  the  other  in  respect  of 
simple  contract  debts,  for  the  purpose  of  post- 
poning an  executor's  simple  contract  debt  to 
specialty  debts.  The  executor  may  retain  his 
simple  contract  debt  as  against  both  specialty 
and  simple  contract  creditors,  inasmuch  as,  by 
Hinde  Palmer's  Act,  both  classes  of  creditors 
are  made  of  equal  degree  as  regards  priority  of 
payment  in  the  administration  of  estates.  The 
ratio  decidendi  of  the  Court  of  Appeal  in  England, 
in  In  re  Samson  ([1906]  2  Ch.  584),  and  the 
opinion  of  Neville,  J.,  in  In  re  Jennes  (53  Sol. 
Joum.  376),  applied  in  support  of  the  executor's 
right  of  retainer.  TVilson  v.  Coxwell  (23  Ch.  D 
764)  and  In  re  Jones  ;  Oalver  v.  Laxton  (31  Ch.  D. 
440)  not  followed.      Olpherts  v.  Coryton 

Barton,  J.,  [1913]  1 1.  R.  211  ; 
Aff.  App.,  47  I.  L.  T.  R.  102 

15. Unreasonable  refusal  to  assent  to 

devise — 'Vexatious  and  unjustifiable  conduct — 
Costs  thereby  incurred.]  A  testator  devised  his 
house  and  lauds  of  D.,  which  were  registered 
under  the  provisions  of  the  Local  Registration 
of  Title  (Ireland)  Act,  1891,  to  H.  A.  W.,  subject 
to  the  right  of  the  testator's  wife  to  reside  in 
certain  rooms  of  the  house,  and  on  the  condition 
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that  H.  A.  W.  should  reside  in  the  house  ;  should 
H.  A,  W.  not  reside  ia  the  house  at  D.,  the 
testator  devised  the  house  and  lands  to  J.  W. 
on  like  conditions,  and  he  appointed  H.  A.  W. 
and  J.  W.  his  executors,  who  proved  the  will. 
H.  A.  W.  was  a  merchant  carrying  on  business 
in  the  town  of  E.,  where,  at  the  time  of  the 
testator's  death,  he  resided  with  his  family ; 
and  J.  W.  resided  in  England.  There  was 
evidence  that  after  the  testator's  death  H.  A.  W. 
usually  slept  in  the  house  at  D.  and  worked  the 
lands,  driving  in  each  day  to  E.  (distant  about 
seven  miles),  where  he  continued  to  carry  on  his 
business.  In  the  course  of  the  administration 
of  the  testator's  estate,  J.  W.  required  H.  A.  W. 
to  give  satisfactory  evidence  that  he  had  com- 
plied with  the  condition  in  the  will  as  to  residence 
at  D.,  which  H.  A.  W.  refused  to  do,  save  by 
alleging  that  he  had  done  so,  and  was  residing 
there.  H.  A.  W.  subsequently  died,  and  J.  W. 
refused  to  sign  an  assent  to  the  devise,  or  to 
join  in  a  conveyance  of  the  lands  to  a  purchaser, 
alleging  that  the  conditions  of  the  will  had  not 
been  complied  with.  The  present  action  was 
then  brought  against  J.  W.  by  the  executors  of 
H.  A.  W.,  claiming  a  declaration  that  the  latter 
was  in  his  lifetime  rightly  in  possession  of  the 
lands  of  D.,  an  order  that  J.  W.  should  do  all 
acts  necessary  to  have  the  plaintiffs  registered 
as  owners  under  the  Local  Registration  of  Title 
(Ireland)  Act,  1891,  and  claiming  costs  against 
J.  W.  ;  whereupon  the  latter  offered  to  do  what- 
ever was  necessary  in  his  capacity  of  surviving 
executor  to  assent  to  the  devise  to  H.  A.  W., 
on  his  being  paid  his  proper  charges  and  expenses. 
The  plaintiffs,  however,  claimed  that  J.  W.  was 
bound  to  indemnify  them  against  the  costs 
already  incurred  in  the  action,  with  which  they 
proceeded  : — Held,  by  the  Court  of  Appeal  (The 
Right  Hon.  Redmond  Barry,  C,  and  Holmes, 
L.J.,  Cherry,  L.J.,  dissenting),  reversing  the 
order  of  the  Right  Hon.  R.  E.  Meredith,  M.R., 
that  the  action  of  J.  W.  in  refusing  to  assent 
to  the  devise  was  not  unreasonable,  and  that  he 
was  entitled  to  his  costs  of  the  action.  Martin 
V.  Wilson  App.,  [1913]  1  I.  B.  470 

16.  Legatee  indebted  to  firm  of  which 

testator  was  a  member — Executor  not  entitled  to 
retain  legacy.}  An  executor  cannot,  as  a  general 
rule,  retain  a  legacy  in  satisfaction  of  a  debt 
which  was  due  by  the  legatee,  not  to  the  testator, 
but  to  a  firm  in  which  the  testator  was  a  partner. 
Jackson  v.  Yeats 
Barton,  J.  [1912]  1  I.  R.  267  ;  46  I.  L.  T.  R.  194 

EXECUTOR— LIABILITIES. 

1. Compromise — Action  in  Probate  Court 

to  establish  will — Agreement  to  pay  sum  out  of 
the  assets  to  buy  off  opposition — Abortive  pro- 
ceedings— Assets  subsequently  not  sufficient  to 
pay  legatees  in  full.']  A  testator  died  in  1894, 
leaving  assets  which  were  supposed  to  be  worth 
over  £15,000.  He  made  his  will  the  night 
before  he  died,  appointing  the  defendants 
executors  and  trustees,  and  left  legacies  of 
£4,000  to  each  of  two  nieces,  both  of  whom  were 
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minors,  and  a  large  number  of  other  legacies 
amounting  in  pecuniary  value  to  £13,800.  A 
brother  of  the  testator,  who  was  supposed  to 
be  the  heir-at-law,  but  to  whom  nothing  had 
been  left,  entered  a  caveat  against  probate  being 
granted.  The  executors  brought  an  action  in 
the  Probate  Court  to  establish  the  will,  which 
was  tried  in  January,  1895,  when  the  executors 
compromised  the  suit  by  paying  the  caveator 
£2,000,  and  £300  for  his  costs.  In  1896  an 
elder  brother  of  the  testator,  who  had  emigrated 
to  Australia  over  twenty  years  before,  and  had 
not  been  heard  of  for  many  years,  returned  to 
Ireland,  and  brought  an  action  to  have  probate 
recalled,  and  the  will  set  aside.  The  action  was 
tried  in  April,  1897,  when  the  jury  disagreed. 
The  action  was  tried  a  second  time  in  1898, 
when  a  verdict  was  found  in  favour  of  the  will, 
omitting  certain  clauses.  In  an  action  to  ad- 
minister the  estate  of  the  testator  the  assets 
were  found  insufficient  to  pay  the  legacies  : — • 
HeM  (affirming  the  decision  of  the  Vice-Chan- 
oellor),  that  the  executors  were  not  entitled  to 
credit  for  the  sums  of  money  spent  in  com- 
promising the  first  probate  suit ;  but  held  (vary- 
ing the  order  of  the  Vice-Ghancellor),  that  the 
executors  were  entitled  to  their  costs  in  the  first 
probate  suit.     Graham  v.  M'Cashin 

App.,  [1901]  1 1.  R.  404  ;  35 1.  L.  T.  R.  169  ; 
1  N.  I.  J.  R.  139,  202 

2. Death  ol  appellant  pending  appeal — 

Action  for  damages  for  fraudulent  misrepresenta- 
tion— Judgment  against  defendant  directing  an 
inquiry  for  the  purpose  of  ascertaining  amount  of 
damages — Appeal  by  defendant — "  Actio  persona- 
lis moritur  cum  persona."]  The  plaintiff 
brought  an  action  against  several  defendants 
alleging  that  by  their  fraudulent  misrepresenta- 
tions he  had  been  induced  to  take  shares  in  a 
company  promoted  by  them  which  proved  to 
be  valueless,  and  claiming  damages.  The  Master 
of  the  Rolls  held  that  the  plaintiff  had  been 
induced  by  the  fraudulent  misrepresentations 
of  certain  of  the  defendants  to  take  the  shares 
in  question,  and  held  the  said  defendants 
answerable  for  the  plaintiff's  loss  ;  his  judgment 
ordered  the  said  defendants  to  pay  to  the 
plaintiff  the  amoimt  paid  by  him  in  respect  of 
the  shares  with  interest  less  by  the  value  of  the 
shares,  and  he  directed  an  inquiry  to  ascertain 
the  value  of  the  shares.  The  said  defendants 
appealed  from  this  judgment,  two  of  them 
joining  in  their  appeal,  the  others  appeaUng 
separately.  After  the  appeals  were  opened,  and 
before  the  arguments  were  concluded,  one  of 
the  two  appellants  who  joined  in  their  appeal 
died : — Held,  that  the  rule  actio  personalis 
moritur  cum  persona  applied,  and  that  the 
proceedings  could  not  be  continued  against  the 
personal  representatives  of  the  deceased  appel- 
lant.    Davoren  v.  Wootten 

App.,  [1900]  1 1.  R.  273  ;  34 1.  L.  T.  R.  48 

3. Fee-farm     rent  —  Future  breaches — 

Executors  of  original  fee-farm  grantee — Assign- 
ment to  purchasers — 22  cfc  23  Vict,  c.  35,  ss. 
27,  28.]     Wher  ethe  executors  of  an  original 
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grantee  of  a  fee-farm  grant  assigned  same  to  a 
purchaser,  and  subsequently,  on  the  demand  of 
the  head  landlord,  set  apart  and  retained  out 
of  the  assets  of  the  testator  a  sum  sufficient  to 
meet  any  future  liability  in  respect  of  the 
covenant  for  rent  in  the  fee-farm  grant : — 
Held,  that,  under  sections  27  and  28  of  the 
22  &  23  Vict.,  li.  35  (Lord  St.  Leonard's  Act), 
the  executors  could  not  retain,  and  the  head 
landlord  could  not  require  them  to  retain,  any 
such  sum  as  aforesaid,  and  that  the  same  should 
be  distributed  among  the  persons  entitled 
-thereto.     Millar  v.  Sinclair 

V.-C.,  [1903]  1  I.  R.  150  ;  37  I.  L.  T.  R.  94 

4. For  default  of  co-executor — Putting 

assets  into  sole  control  of  co-executor.'}  A 
testator  died  on  February  3,  1897,  having 
appointed  J.  and  M.  executors,  both  of  wh9m 
proved  the  will.  They  realised  the  assets,  and 
at  the  end  of  1897,  or  commencement  of  1898, 
three  sums  of  money — (o)  a  sum  of  £1,330 
standing  on  deposit  receipt  in  the  Hibernian 
Bank ;  (6)  £1,500  on  deposit  receipt  with  the 
Antrim  Iron  Ore  Company ;  and  (o)  £886 
Consols,  were  called  in  and  paid  over  to  M., 
who  was  proprietor  of  a  bank  which  received 
money  on  deposit,  paying  interest  thereon. 
But  these  moneys  were  not  deposited  in  M.'s 
bank ;  they  were  lodged  to  the  credit  of  M.'s 
account  with  the  Bank  of  Ireland,  which  at  the 
time  was  overdrawn.  A  delay  of  some  months 
occurred  in  the  administration  consequent  upon 
a  claim  against  the  testator's  assets,  which  on 
investigation  turned  out  to  be  unfounded.  In 
January,  1899,  M.'s  bank  stopped  payment. 
It  appeared  that  the  testator  had  several  dealings 
with  M.'s  bank : — Held  (reversing  the  decision 
of  the  Vice-Chaucellor),  that  the  action  of  J.  in 
placing  these  sums  of  money  in  the  sole  control 
of  his  co-executor  was  not  what  an  ordinary 
prudent  man  would  have  done  with  his  own 
money,  that  handing  the  money  over  to  M.  was 
not  lodging  the  money  with  a  banker,  and  that 
J.  was  jointly  and  severally  liable  with  M.  for 
the  loss.  Lowe  v.  Shields 
App.,  [1902]  1  I.  R.  320  ;  35  I.  L.  T.  R.  163  ; 
1  N.  I.  J.  R.  209,  257 

Incumbrances   created    by   executor    also 

devisee — Legacies  charged  on  land  it 
personal    estate    should    prove    to    be 
insufEcienl^-Laohes    [1895]  1  I.  R.  251 
See  Will— Charge  of  Debts  (and  Legacies). 
3. 
On  covenant  for  payment  of  rent  in  fee- 
farm  grant  [1913]  2  I.  R.  210 
See  Land  Purchase  Acts— Superior  Interest. 
28. 

EXECUTOR— POWERS. 

1.  —. —  Assent  to  legacy — Dealing  with  assets 
— Judgment  for  administration — Lis  pendens.] 
After  a  judgment  for  the  administration  of  per- 
sonal estate,  in  an  action  not  registered  as  a 
lis  pendens,  the  executor  of  the  deceased  and  the 
residuary  legatee,  both  of  whom  had  full  notice 
of  the  action,  assigned  to  a  bona  fide  purchaser 
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for  value,  without  notice  of  the  action  or  judgi. 
ment,  a  chattel  real,  which  was  part  of  the 
assets  of  the  deceased : — Held,  that  the  assign- 
ment was  effectual  to  vest  a  good  title  in  the 
purchaser  unaffected  by  the  administration  pro- 
ceedings. In  re  Hoban,  deceased ;  Lonergan  v. 
Hoban  M.  R.,  [1896]  1  I.  R.  401 

2. Conveyance  by  administrator  ap- 
pointed twenty  years  after  death  of  owner  of 
tenancy  and  one  of  next-of-kin  in  possession 
thereof  during  that  period — Local  Registration 
of  Title  {Ireland)  Act,  1891,  *.  29  (3).]  M.  A. 
died  in  1876 ;  T.  A.,  one  of  her  next-of-kin, 
entered  into  possession  of  her  tenancy  from  year 
to  year.  He  purchased  in  1893,  and  a  vesting 
order  was  made  to  him,  and  he  wa^  registered 
subject  to  equities.  T.  A.  took  out  adminis- 
tration to  M.  A.  in  1896,  and  granted  the  same 
lands  to  J.  A.  in  1896  : — Held,  that  J.  A.  was 
entitled  to  be  registered  discharged  from 
equities.     Be  Anderson 

Madden,  J.,  31 1.  L.  T.  R.  175 

3. Implied  power  of  sale — Real  estate — 

Intention  of  testator — Will — Construction.']  After 
bequeathing  a  pecimiary  legacy,  and  directing 
its  investment,  a  testator  provided  as  follows  : — 
"  I  will  and  bequeath  all  the  remainder  of  my 
property  in  lands,  .  .  .  together  with  chattels, 
stock,  shares,  furniture,  and  personal  effects, 
to  my  brothers  and  sisters,  or  their  representa- 
tives, in  equal  shares."  Testator,  after  naming 
the  beneficiaries  and  indicating  their  shares,  ap- 
pointed two  persons  who  were  not  beneficiaries 
under  his  will"  to  be  my  executors,  to  carry  out 
the  intention  of  this  my  last  will  and  testa- 
ment "  : — Held,  that  the  executors  were  given 
by  the  will  an  implied  power  of  sale  over  the 
real  estate.     Carlisle  v.  Cooke 

M.  R.,  [1905]  1  I.  R.  269  ; 
5  N.  I.  J.  R.    30 

4. Mortgage  by  administrator — Payment 

of  debts  and  to  one  of  the  next-of-kin — Mortgage 
in  due  course  of  administration.]  By  mortgage, 
dated  February  10,  1876,  D.  0.  mortgaged  the 
lands  for  sale  in  the  matter  to  0.  L.,  to  secure 
the  sum  of  £350.  G.  L.  died  on  August  11, 
1878,  intestate  and  unmarried,-  leaving  him 
surviving  six  brothers  and  one  sister,  his  only 
next-of-kin.  On  September  23,  1878,  letters  of 
administration  to  his  estate  were  granted  to 
J.  L.,  a  brother  of  the  deceased.  On  December 
20,  1886,  J.  L.  executed  a  sub-mortgage  of  the 
mortgage  of  February  10,  1876,  to  H.,  to  secure 
the  repayment  of  £200.  At  the  time  the  sub- 
mortgage was  executed  J.  L.  stated  to  H.  that 
he  required  the  money  partly  for  the  purpose 
of  paying  the  debts  of  0.  L.,  and  also  to  pay 
one  of  the  next-of-kin  who  was  going  abroad  : — 
Held  (affirming  the  decision  of  Ross,  J.),  that 
the  mortgage  was  made  in  the  ordinary  course 
of  administration,  and  was  a  valid  mortgage. 
/»  re  O'DonnelVs  Estate 

Ross,  J.,  App.,  [1905]  1 1.  R.  406, 409  : 
39  I.  L.  T.  R.  124, 155;  5  N.  I.  J.  R.  207 

5. Sale  of  leaseholds — 'Vendor  and  pur- 
chaser.]    A  vendor  of  leasehold  property  de- 
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duoed  title  as  executor  to  a  testator,  who  by 
his  will  had  bequeathed  all  his  property,  real 
and  personal,  to  his  wife.  The  purchaser  had 
notice  of  dealings  with  the  estate,  which  were 
evidence  of  assent  by  the  executor  to  the 
bequest  to  the  wife  : — Helei,  that  the  executor's 
power  of  sale  had  been  extinguished.  In  re 
Byrne  and  Cheat  Northern  Brewery's  Contract 
M.  R.,  35 1.  L.  T.  R.  214 

6. Sale   of   leaseholds — Administrator — 

Vendor  and  purchaser — Powers  of  administrator 
durante  minore  cetate\  An  administrator  durante 
minore  cetate  has,  for  the  time,  all  the  powers  of 
an  ordinary  administrator,  including  a  power  to 
sell  the  estate,  if  it  is  necessary  in  due  course  of 
administration,  although  not  necessary  for  pay- 
ment of  debts.  The  assets  of  a  deceased  person 
consisted  of  a  public-house,  held  under  lease  for 
a  term  of  thirty-one  years,  of  which  ten  years 
were  unexpired,  subject  to  a  rent  of  £30  per 
annum.  The  lease  contained  a  covenant 
against  subletting,  and  the  reversion  had  been 
purchased  by  a  rival  publican,  who  refused  to 
renew  at  the  expiration  of  the  lease.  The  ad- 
ministrator durante  minore  cetate  was  an  elderly 
man,  who  had  no  knowledge  of  the  publican's 
business,  and  the  persons  beneficially  entitled 
to  the  assets  were  two  minora  who  required  an 
advance  of  money.  The  public-house  had  been 
let  at  a  rent  of  £120  a  year,  but  this  tenancy 
had  been  determined  as  being  a  breach  of 
covenant : — Held,  by  the  Court  of  Appeal 
(FitzGibbon  and  Walker,  L.JJ.),  reversing  the 
decision  of  the  Master  of  the  Rolls,  that  the 
administrator  durante  minore  cetate  had  power 
to  sell,  and  that  the  purchaser  was  not  entitled 
to  a  statement  that  he  was  selling  for  the 
purpose  of  payment  of  debts.  In  re  Thompson 
and  Jf '  William's  Contract 

M.  R.,  [1896]  1 1  R  356  ; 
App.,  [1896]  1  I.  R.  362  ;  30  I.  L.  T.  R.  66 

7. Trading  by  executor  and  trustee — 

Authorised  trading — Goats,  charges,  and  expenses 
— Indemnity — Deficient  estate — Priority.']  An 
executor  and  trustee,  who  has  been  authorised 
to  carry  on  the  testator's  business  both  by  the 
will  axid  by  the  Court,  and  who  has  properly 
incurred  liabilities  to  trade  creditors,  is  entitled 
to  an  indemnity  in  respect  of  such  liabilities  ; 
and  where  the  assets  are  deficient,  the  amount 
of  such  indemnity  takes  priority  on  allocation 
over  the  costs  which  had  been  awarded  by  the 
Court,  on  further  consideration,  to  a  plaintiflE 
legatee.  The  trade  creditors  of  the  business 
stand  in  the  shoes  of  the  executor,  and  are  sub- 
rogated to  his  rights  of  indemnity  and  priority. 
Moore  v.  M'' Glynn 

Barton,  J.,  App.,  [1904]  1 1.  R.  334,  340 

EXECUTOR. 

— — ■  According  to  the  tenor        1  N.  I.  J.  R.  7 
See  Probate  (and  Administration) — Grant 
of  Probate.    13. 

Accounts — Instructions  for — Costs 

[1894]  1 1.  R.  544 
See  Solicitor— Bill  of  Costs.    8. 
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Action  for  rent — Specially  indorsed  writ — 

Averment  of  deceased's  interest 
[1903]  2  I.  R.  329  ;  36 1.  L.  T.  R.  192 
See  Practice— Writ  Specially  Indorsed.   29. 

Administrator  carrying  on  trade  without 

order  of  Court — Creditor 

[1900]  1 1.  R,  367 
See  Executor — Administration.    2. 

Administrator  —  Sale    of    chattel   real  — 

Lapse  of  time  [1906]  1 1.  R.  656  ; 

40  I.  L.  T.  R.  158 
See  Next-of-Kin. 

Appointment  of  [1896]  1  I.  R.  269 

See  Probate— Execution  of  Will.    6. 

Assets  in  futuro — Jurisdiction  of  County 

Court  to  grant  decree  against 

35  I.  L.  T.  R.  195 
See  County  Court — Jurisdiction.    20. 

Banker  and  customer — Interest  at  bank's 

current  rate  "  calculated  according  to 
the  custom  of  bankers " — Death  of 
mortgagor — Liability  of  executor — • 
Compound  interest  46  I.  L.  T.  R.  41 
See  Mortgage  (General).    6. 

Bank  manager — Liability  of  bank  for  acts 

in  dual  capacity  [1912]  2  I.  R.  187,  214 
See  Banker  and  Customer.    2. 

Breach  of  trust — Statute  of  Limitations 

[1907]  1  I.  R.  275,  282 
See  Limitations,  Statute  of — Trusts.    2. 

Carrying  on  business  under  implied  power 

in  will — Right  to  indemnity  out  of 
general  assets — Fund  carried  to  separate 
credit  [1915]  1  I.  R.  1 

See  Executor  (General).    2. 

Chain    of    representation — Grant    during 

incapacity  of  surviving  executor 

[1915]  2  I.  R.  1 
See  Probate  (and  Administration) — Grant 
of  Administration.    26. 

Collusive  judgment — Next-of-kin — Setting 

aside  [1905]  2  I.  R.  292  ; 

39  I.  L.  T.  R.  11  ;  5  N.  I.  J.  R.  35 
See  Practice — Judgment.    62. 

Compro  raise  of  testamentary  suit — Costs 

[1895]  1 1.  R.  103  ;  29  I.  L.  T.  239 
See    Probate    (and    Administration)   — 
Practice.     9. 

Continuing  proceedings — Leave   to  issue 

execution  29  I.  L.  T.  R.  6 

See  Practice — Execution.    3. 

Costs — -Administration    action — Insolvent 

estate — Money  lodged  to  separate  credit 
[1911]  1 1.  R.  312  ;  45  I.  L.  T.  R.  278 
See  Practice — Costs.    46. 

Costs— County  Court  30  I.  t.  T.  110 

See  County  Court— Practice.    20. 

Costs    incurred    in    establishing    will — 

Priority  [1900]  1  I.  R.  496,  510  ; 

[1901]  1  I.  R.  529 
See  Mortgage— Priority.    1. 

Costs    incurred    in    establishing    will  — 

Priority  [1901]  1  I.  R.  484  ; 

35  I.  L.  T.  R.  159 
See    Probate    (and    Administration)  — 
Practice.    10. 
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Co8ts    of   proceeding   in    Queen's   Bench 

Division,  Probate — Consent 
[1901]  1 1.  R.  484  ;  35  I.  L.  T.  R.  159 
See    Probate    (and    Administration)   — 
Practice     10 

Costs— Priority  [1909]  1  I.  R.  129 

See  Practice— Costs.    6. 

Costs — Security  for — Residence  out  of  tlie 

jurisdiction  [1909]  1  I.  R.  294 

See  Practice^Seeurity  for  Costs.    30. 

Death  of  party  to  action  after  judgment — 

Application  by  or  against  personal  re- 
presentatives for  leave  to  issue  execu- 
tion— When  to  be  ex  parte,  and  when 
on  notice  [1915]  2  I.  R.  52 

iSee  Practice — Execution.    6. 
— —  Debt   due   to   Irish   Land  Commission — 
Priority  [1914]  1  I.  R.  175 

See  Crown  Debt.    2. 

Demand   of  release  from   legatee — Lodg- 

ment of  legacy  in  Court  —  Costs  of 
payment  out  1  N.  I.  J.  R.  126 

See  Release. 

De  son  tort 

See  Executor — Executor  de  son  tort. 
— ■ —  Devastavit — Legacy  charged  on  real  estate 
[1895]  1  I.  R.  251 
-See  Will — Charge  of  Debts  (and  Legacies).  2. 

Discretion  —  Death    before    exercising  — 

Trust  carried  out  by  Court  — 
Equality  equity  [1901]  1  I.  R.  437 
-See  Will— Condition.  21. 
— ■ —  Further  proceedings  in  aid  of — Order  as  to 
carriage — iDiscretion  of  County  Court 
Judge — County  Court  Orders,  1890, 
Order  XXXVL,  Rule  9. 

[1895]  1  I.  R.  302  ;  29  I.  L.  T.  R.  63 
See  County  Court—  Practice.    7. 

Grant  of  probate  to,  not  impounded 

[1916]  2  I.  R.  145 
See    Probate    (and    Administration)  — 
Practice.    22. 
Indemnity  of,  for  debts  incurred  in  carry- 
ing on  business  of  testator — Priority 
[1918]  1 1.  R.  366 
<See  Administration.    2. 

Injunction  to  restrain — Pending  action — 

Porm  of  order  1  N.  I.  J.  R.  16 

See    Probate     (and     Administration)  — 
Practice.    25. 

In  possession  without  proving  will — Yearly 

tenancy — Statute  of  Limitations 

[1894]  2  I.  R.  1 
iSee  Limitations,  Statute  of— Realty.    49. 

Insolvent  estate — Debt  due  to  widow 

[1895]  1 1.  R.  512  ;  [1902]  2  I.  R.  310  ; 
29  I.  L.  T.  252 
See  Husband  and  Wife— Married  Women's 
Property  Acts.    4,  5. 

Interest  transmissible  to 

[1904]  II.  R.  284  ;  38  I.  L.  T.  R.  90 
See  Option  to  Purchase. 

Judgment    against  —  Administration    of 

insolvent  estate — Pa3Tnent  pari  passu 
[1904]  1  L  R.  376  ;  38  L  L.  T.  R.  98,  217 
See  Executor— Actions.    17. 
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Judgment — Arrears  of  interest  recoverable 

[1897]  1  I.  R.  556 
See    Limitations,    Statute    of — Personal 
Action.    17. 

Judgment — Legacy — Assent  of  executor — 

Dealing  with  assets     [1896]  1  I.  R.  401 
See  Executor — Powers.     1. 

Land  Purchase  Acts — Purchase  agreement 

— Death  of  vendor — Power  of  executors 

to  vary  terms  of  sale 

[1913]  1  I.  R.  130,  137  ;  47  I.  L.  T.  R.  139 

See  Land  Purchase  Acts— Advances.    33. 

— — •  Legacy  to  married  woman — Restraint  on 

anticipation — Capital  whether  payable 

to  legatee  or  to  be  retained  by  executors 

[1904]  1 1.  R.  328 

See  Atter-acquired  Property. 

Letting  for  life  of  deceased  lessee — Gaim 

for  compensation  for  disturbance 
[1896]  2  I.  R.  512, 521  ;  30  I.  L.  T.  R.  149 
See  Landlord  and  Tenant— Landlord  and 
Tenant  Act,  1870.    5. 
— ■ — ■  Letting  to — Graft — Purchase  for  value — 
Notice  [1906]  1  I.  R.  320 

See  Graft.    1. 

National  Debt  Act,   1870 — Re-transfer  of 

stock— Practice  [1897]  1  I.  R.  61 

-See  National  Debt  Act,  1870. 

Of  covenantee — Covenant  for  benefit  of 

third  party  [1899]  1  I.  R.  176,  186 

-See  Contract.    11. 
— —  Of  deceased  lessee — Refusal  to  carry  on 
publican' s  business — Surrender — Cove- 
nants as  to  licence 

[1904]  2  1.  R.  218  ;  37  I.  L.  T.  R.  246  ; 
4  N.  I.  J.  R.  200 
-See  Landlord  and  Tenant— Lease.     39. 

Of  mortgagor  also  transferee  of  mortgage — 

Future  advances — Guarantee — Priority 
[1909]  1  I.  R.  57 
-See  Mortgage  (General).    21. 

Of  tenant-for-life — ^Arrears  of  rent  due  at 

date  of  purchase  agreement — Interest 

on  [1909]  1  I.  R.  157, 164  ; 

43  I.  L.  T.  R.  160 

-See  Land  Purchase  Acts — Arrears  ol  Rent. 

9. 

Payment  by,   of  estate  duty  on  settled 

property — Right  of  recoupment 

[1903]  1 1.  R.  418 
See  Revenue— Estate  Duty.    13. 

Payment  of  legacy  to  uncertified  bankrupt 

[1899]  2 1.  R.  313,  322  ;  33  I.  L.  T.  R.  42 
-See  Banliruptcy— Alter -acquired  Property. 
1. 

Payment  of  trust  money  into  credit  of  his 

own    banking    account — Notice — Lia- 
bility of  bank  [1901]  1  I.  R.  222 
-See  Banlcer — Account.    3. 

Possession  of  land  by  next-of-kin 

[1895]  2  I.  R.  97  ;  28  L  L.  T.  R.  66 
-See  Limitations,  Statute  of- Realty.    37. 
-— — ■  Power  to  act  as — Bank — Memorandum  of 
association — Alteration 

[1907]  1  I.  R.  237 
-See  Company — Memorandum.    2. 
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Power  of  sale  of  realty       4  N.  I.  J.  B.  150 

See  Will— Estate  in  Realty.    20. 

Practice — Staying  proceedings 

[1894]  2  I.  R.  652  ;  28  I.  L.  T.  R.  78 
See  Practice — Staying  Proceedings.    2. 

Probate  duty — Insufficient  amount  paid — 

Estate  fully  administered 

[1894]  1 1.  R.  252 
See  Revenue — Probate  Duty. 

Bef  usal  to  carry  out  directions  of  testator — 

Proceedings  by  legatees  28  I.  L.  T.  R.  33 
See  Practice — Originating  Summons.    2. 

Refusal  to  take  out  probate 

[1894]  1  I.  R.  551 
See  Probate — Renunciation. 

Residue — Acknowledgment  to  wrong  party 

— Statute  of  Limitations 

[1908]  1 1.  R.  327 
See  Limitations.  Statute  ol — Trusts.    5. 

Retainer — Payment  into  Court — Two  es- 

tates being  administered  in  one  action — 
Transference  of  fund  from  one  estate 
to  the  other  [1913]  1  I.  R.  381 

See  Executor — General.    12. 

Retainer — Specialty  and   simple   contract 

creditors — Hinde  Palmer's  Act 
[1913]  1 1.  R.  211  ;  47  I.  L.  T.  R.  102 
See  Executor — General.    14. 

47  I.  L.  T.  R.  136 

See  Practice — Originating  Summons.    7. 

Revocation  of  probate — Laches 

[1904]  2  I.  R.  267  ;  4  N.  I.  J.  R.  121 
See  Probate  (and  Administration) — Practice. 
fl3. 

Sale    of    freehold    registered    land — Con- 

currence  of   joint   executor   dispensed 

with  by  Court  1  N.  I.  J.  R.  184 

See  Vendor  and  Purchaser — Conveyance. 

Successful  defence  of  plene  administravit — 

Motion  for  judgment — Assets  quando — 
Costs  [1896]  2  I.  R.  267 

See  Practice— Judgment.    54. 

Suit  by,  to  prove  will — Injunction  against 

disposing  or  removal  of  assets 

33  I.  L.  T.  R.  39 
See    Probate    (and     Administration)  — 
Practice.    32. 

Trading    by,    authorised — Costs — Charges 

and  expenses       [1904]  1 1.  R.  334,  340 
See  Executor — Powers.     7. 

Transfer  of  fund — Retainer 

[1902]  1  I.  R.  148 
See  Executor— General.     13. 

Transfer  of  stock  to  legatee — Stamp  duty 

[1905]  2  I.  R.  69  ;  38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

Trusts  for  sale — Persons  who  had  been  ap- 

pointed trustees  and  executors  described 
as  "  my  said  executors  " — "Will — Con- 
struction [1912]  1  I.  R.  410 
See  Executor — General.    9. 

Will — Trust  for  legatee — Discretion  given 

to    executor  as  to  time  and  mode  of 
payment — Legatee  absolutely  entitled 
[1897]  1  I.  R.  290 
See  Will— Absolute  Gift.     12. 


EXECUTOR  OF  LEGATEE — Grant  de  bonis  non 

2  N.  I.  J.  R.  126 
See  Probate  (  and  Administration) — Grant 
of  Administration.    16. 

EXECUTOR    RETAINER— Insolvent    estate- 
Proof  of  claim  [1895]  1 1.  R.  530 
See  Husband  and  Wife — Harried  Women's 
Property  Acts.    6. 

EXECUTORS — Fee-farm  rent  ordered  to  be  re- 
deemed under  Land  Purchase  Acts — 
Purchase  money  insufficient  to  redeem 
^Liability  of  executors  of  grantee  on 
covenant  for  payment  of  rent 

[1913]  2 1.  R.  210 
See   Land  Purchase  Acts — Superior  In- 
terest.   28. 

EXECUTOR'S  YEAR.  48  I.  L.  T,  R.  236 

See  Executor — Actions.    2. 

EXECUTORY  DEVISE. 

Devise  over  on  a  contingency — Restricted 

to  time  prior  to  period  of  distribution 
[1913]  1 1.  R.  214 
,See  Will— Vesting.    2. 

Revocation  of  preceding  gift — Substitution 

of  disposition       [1901]  1 1.  R.  109,  116 
-See  Will— Substitutional  Gift.    2. 

EXECUTORY  GIFT— Will  —  Gift  over— "Die 
unmarried  and  without  issue  " 

[1902]  1  L  R.  333 
See  Will — Death  Coupled  with  Contingency. 
3. 

EXECUTORY  SETTLEMENT. 

Marriage  articles — Covenant  to  convey  real 
estate  to  use  of  children  of  marriage  as  tenants  in 
common  and  their  respective  heirs  and  assigns — 
Death  of  son  under  twenty-one — Survivorship  to 
other  children.]  By  an  indenture  made  in 
consideration  of  his  intended  marriage  with 
B.,  W.  covenanted  with  a  trustee  that  he  would 
convey  and  settle  certain  real  estate  to  the  use 
of  himself  for  life,  with  remainder  to  the  use 
that  B.  should  receive  a  jointure,  with  remainder 
to  the  use  of  the  children  of  W.  and  B.  in  equal 
shares  as  tenants  in  common  and  their  respective 
heirs  and  assigns.  A  son  of  the  marriage  died 
in  the  lifetime  of  W.,  under  age,  and  without 
having  married  : — Held,  that  the  other  children, 
all  of  whom  had  attained  twenty-one,  became 
entitled  to  the  entire  estate,  subject  to  the 
life  interest  and  jointure.  Herring-Cooper 
V.  Herring-Cooper 

Barton,  J.,  [1905]  1  I.  R,  465 

EXECUTORY  TRUST— Settlement-Form  of 

[1904]  1  I.  R.  360 
See  Direction  to  Settle. 

EXEMPTION. 

From  cess — Crown  property 

[1898]  2  I.  B.  656 
See  Grand  Jury — Cess.    2. 
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EXEMPTION— conjinaeo!. 

Prom  estate  duty  [1896]  2  I.  R.  418  ; 

29  I.  L.  T.  R.  140 
/See  Revenue — Estate  Duty.    6. 

From  legacy  duty 

[1896]  2 1.  R.  291 ;  [1897]  2 1.  R.  426  ; 
30  I.  L.  T.  R.  110  ;  31 1.  L.  T.  R.  49 
See.  Charity— Gift  to.    19. 

From  rates 

See  Cases  under  Poor  Rate — Exemption. 

Prom  rates — Buildings  of  a  public  nature 

and  used  for  pubUo  purposes 

[1912]  2 1.  R.  328 
See  Poor  Rates — Exemption.    15. 

From    rates — Property    used    for    public 

purposes  [1897]  2 1.  R.  598  ; 

32 1.  L.  T.  R.  9 
See  Municipal  Corporation — Rates.    1. 

Legacy  duty  [1910]  2  I.  R.  251  ; 

44 1.  L.  T.  R.  67 
See  Charity— Gift  to.    6. 

Premises  used  for  public  or  charitable  pur- 

poses and  as  a  residence 

49  I.  L.  T.  R.  103 
See  Poor  Rate— Exemption.    3. 

Eates — Hereditaments    exclusively    used 

for  charitable  purposes 

[1904]  2  I.  R.  429  ;  [1906]  2  I.  R.  479  ; 

[1911]  2 1.  R.  173, 593 ;  38 1.  L.  T.  R.  71, 114, 150; 

4  N.  I.  J.  R.  148, 215 

See  Poor  Rate— Exemption.     5,  6.  7,  8, 

17,  18. 

Rates — Public  purposes 

[1904]  2  I.  R.  429  ;  38  I.  L.  T.  R.  114  ; 
4  N.  I.  J.  R.  148 
See  Poor  Rate — Exemption.    8. 

Veterinary  surgeon — Juries 

[1904]  2  I.  R.  565  ;  37  I.  L.  T.  R.  154  ; 
3  N.  I.  J.  R.  319 
See  Juror.    2. 

EXISTING  LICENCE— 2  Edw.  VIT.,  c.  18 

[1905]  2  I.  R.  74,  83  ;  38  I.  L.  T.  R.  67 
See  Licensing  Acts.— Licensing  Certificate. 
41. 

EXISTING  OFFICER. 

See   Cases   under   Local    Government- 
Existing  Officer. 

EXISTING  TENANT— ATTORNMENT. 

47  I.  L.  T.  47 
-See  Poor   Rate  —  Adjustment  of   Rent. 

2. 

EX  PARTE  APPUCATION. 

• Necessity  of  uberrima  fides 

[1913]  2  I.  R.  188 
See      Probate      (and      Administration) — 
Practice.    60. 

Necessity  for  utmost  good  faith 

[1915]  2  I.  B.  411 
See  Practice — Judgment.    12. 

EXPECTATION  OF  DEATH— Dying  declaration 
in  4  N.  L  J.  R.  49 

iSee  Evidence.    5. 


EXPENSES — Joint  election  of  county  councillor 
and  poor  law  guardians 

49  I:  L.  T.  R.  222 
See  Local  Government — Election.    10. 

EXPERT  EVIDENCE— Costs,  party  and  party 

[1900]  1  L  R.  22 
See  Solicitor — Bill  of  Costs.    70. 

EXPLOSIVES.  3  N.  I.  J.  R.  11 

See  Local  Government — Explosives  Acts. 


EXPLOSIVES  ACT — Inspector  under — Compen- 
sation as  existing  officer 

37  I.  L.  T.  R.  44 
See  Local  Government — Existing  OfBcer. 
5. 

EXPLOSIVES  ACT,  1875. 

Salary  of  inspector  under.]  The  plaintiff,  an 
ex-olerk  of  Petty  Sessions,  sued  the  defendant 
company  (the  bankers  of  the  Newcastle  West 
Union)  for  £23  12s.  2d.  salary  and  expenses  for 
acting  as  inspector  of  explosives  under  the 
Explosives  Act,  1875,  for  the  Petty  Sessions 
district  of  Drumcollogher.  The  real  defendants, 
the  guardians  of  the  Newcastle  West  Union, 
objected  to  the  plaintiff's  claim  on  the  grounds — 

(1)  That  the  only  power  the  magistrate  had 
was  to  make  an  order  for  expenses  in  carrying 
out  the  provisions  of  the  Act ;  that  this  claim, 
though  in  form  for  salary,  was  in  reality  for 
superannuation  allowance ;  that  the  Justices 
had  no  authority  to  give  the  inspector  com- 
pensation    contingent     on     his     resignation ; 

(2)  that  if  the  plaintiff  had  resigned  and  had 
been  reappointed,  the  reappointment  was  void 
by  reason  of  a  circular  of  July  21,  1891  (the 
14  &  15  Vict.,  c.  93,  s.  35,  subjecting  a  C.  P.  S. 
engaging  in  a  forbidden  occupation  to  a  penalty 
of  £20) ;  (3)  the  order  was  not  made  at  Petty 
Sessions,  and  not  being  a  judicial  but  a  minis- 
terial order  it  should  be  made  by  the  Justices 
at  Petty  Sessions.  The  jury  trying  the  record 
disagreed,  but  Andrews,  J.,  held  the  action 
was  not  maintainable  by  the  plaintiff,  and 
entered  a  verdict  for  the  defendant.  Palliser- 
Dawaon  v.  Provincial  BanJc 

N.  P.,  Andrews,  J.,  32  I.  L.  T.  449 

EXPOSING  GOODS  FOR  SALE. 

Claim  under  charter  —  Sunday  —  Title  — 

Ouster  of  jurisdiction  of  justices 

35 1.  L.  T.  81  ;  3  N.  I.  J.  R.  248 
See  Justices — Jurisdiction  (Petty  Sessions). 
95. 

Outside  shop — Dublin  Police  Act,  1842 

31  I.  L.  T.  R.  153 
See  Footway. 


EXPRESS    COVENANT  —  Excluding    implied 
covenant  or  warranty 
[1909]  2  I.  R.  510  ;  43  I.  L.  T.  R.  252  ; 
[1911]  2  I.  R.  631 
See  Landlord  and  Tenant— Lease.    1 8. 
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EXPRESS  TRUST. 

Annuity   charged    on   lands — Statute    of 

Limitations  [1918]  1  I.  R.  68 

See  Annuity.    5. 

Executor  — ■  Residue  —  Intestacy  —  Next- 

of-kin  [1908]  1 1.  R.  327 

'S'ee  Limitations,  Statute  of — Trusts.    5. 

Legacy  charged  on  land — Statute  of  Limita- 

tions [1915]  1  I.  R.  285 

See  Land  Registry.    39. 

Rentcharge — Use  upon  use 

[1907]  1  I.  R.  166, 176  ;  41 1.  L.  T.  R.  24 
See  Annuity.    6. 

Will  [1909]  1  I.  R.  136, 140,  390 

See  Limitations,  Statute  of — Trusts.    3. 


EXTENSION    OF    JUDGMENT— Costs— Regis- 
tration as  a  mortgage 
[1909]  1 1.  R.  1, 19  ;  42 1.  L.  T.  R.  144  ; 
43  I.  L.  T.  R.  26 
See  Mortgage — Judgment  Mortgage.    15. 


EXTRACTS— Deeds  —  Briefing  —  Taxation     of 
costs  [1894]  1 1.  R.  378 

See  Solicitor— Bill  of  Costs.     68. 


EXTRAORDINARY  EXPENSES— Excessive  user 
of  road — Action   by  county  council — 


EXTRAORDINARY  EXPENSES— continued. 

Service  out  of  the  jurisdiction — ^Publie- 
Roads  (Ireland)  Act,  1911 

[1913]  2  I.  R.  89,  96 
See  Practice — Service.    40. 

EXTRAORDINARY  TRAFFIC. 

50  I.  L.  T.  R.  86 

See  Highway.    1. 

Special  damage — Default  in  maintenance 

of  road  — Locomotive — Traction  engine 
46  I.  L.  T.  R.  95 
See  Highway.    3. 

EXTRINSIC  EVIDENCE. 

[1917]  1  I.  R.  286,  289 

See  Will — Republication.    2. 

Will — Execution  of  power 

[1894]  1  I.  R.  118 

See  Power — Execution.    7. 
■  Will— Latent  ambiguity  [1905]  1 1.  R.  353 

See  Will — Ambiguity.    7. 
■  Will— Uncertainty  [1908]  1 1.  R.  155 

See  Will— Uncertainty.    3. 

Will  [1910]  1 1.  R.  297, 300  ; 

44  I.  L.  T.  R.  140 
See  Will— Words.    12. 

EXTINGUISHMENT  OF  CHARGE. 

[1915]  1 1.  R.  198,  330 

See  Merger.    3. 


(  565  ) 


DIGEST  OF  CASES 


(  566  ) 


FACT — ^Inferences  of — Power  of  Court  to  draw 
[1913]  2 1.  R.  64, 81  ;  46 1.  L.  T.  R.  281 
/See  Warranty.    2. 

FACTOR. 

Mercantile  agent — Pawning  goods  of  principal 
— Non-liability  of  pawnbroker — 4  Geo.  IV., 
c.  83—5  S  3  Vict.,  c.  39—Faaors  Act,  1889 
(52  <fc  53  Vict.,  c.  45),  ss.  2  (1),  13.]  An  English 
firm  employed  G.  as  agent  in  Dublin  to  procure 
orders  on  a  commission.  He  was  not  to  receive 
payment  from  customers ;  the  goods  were  to 
be  invoiced  direct  to  the  customers  from  the 
firm.  A  certain  quantity  of  goods  were  stored 
with  C.  to  meet  orders.  C.  deposited  portions 
of  these  goods  with  K.,  a  pawnbroker,  as 
security  for  advances  made  to  C.  personally. 
C.  represented  himself  as  owner  of  the  goods, 
and  K.  believed  him  : — Held,  that  C.  was  a 
mercantile  agent  for  sale  of  the  firm's  goods, 
within  the  meaning  of  the  Factors  Act,  1889, 
and  that  the  transactions  having  occurred  in 
the  ordinary  course  of  business,  and  K.  having 
acted  bona  fide  and  without  notice,  the  deposits 
were  protected  by  that  Act,  and  the  firm  could 
not  recover  them  from  K.     Midwood  v.  Kelly 

N.P.,35I.L.T.R.221;  App.,36I.L.T.R.58; 
2  N.  I.  J.  R.  120,  121 
FACTORY. 

1. Breach   of   statutory   duty — Factory 

Act — Negligence — Common  employment — Volenti 
non  fit  injuria.']  An  employer  committed 
breaches  of  statutory  duty  in  neglecting  to  fence 
ft  dangerous  part  of  a  machine  and  in  permitting 
a,  young  person  to  clean  a  dangerous  part  of  a 
machine  in  a  factory  while  the  machinery  was 
in  motion.  The  young  person  was  injured  by 
the  machine,  which  injury  was  brought  about 
proximately  by  the  accidental  act  of  a  feEow- 
worker: — Held,  that  the  employer  was  liable 
to  the  injured  person  in  an  action  for  damages, 
and  that  neither  the  doctrine  of  common  employ- 
ment nor  of  volenti  non  fit  injuria  applied. 
Bermingham  v.  O'Seilly 

Kenny,  J.,  3  N.  I.  J.  R.  116 

2. Dangerous  parts  of  machinery — Fencing 

— Factory  and  Workshop  Act,  1901,  s.  10  (c)  (d).] 
The  obligations  imposed  on  owners  of  factories 
by  clauses  (c)  and  (d)  of  section  10  of  the  Factory 
and  Workshop  Act,  1901,  are  different  in 
character.  The  obligation  imposed  by  clause  (c) 
is  a  continuing  obligation,  and  applies  to  all 
times,  even  when  the  machine  is  under  repair, 
examination,  or  exposure,  as  mentioned  in 
clause  (d),  and  is  one  requiring  the  owners  of  the 
factory  to  fence  all  dangerous  parts  of  their 
machinery  in  such  a  manner  as  will  be  capable 
of  ensuring  the  safety  of  the  workers  as  far  as 
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is  reasonably  practicable,  having  regard  to  the 
exigencies  of  such  repair,  examination,  or 
exposure  ;  whereas  the  obligation  under  clause  {d  )• 
applies  to  periods  when  the  machinery  is  not 
under  repair,  examination,  or  exposure,  and  is 
an  obligation  to  maintain  the  fencing  in  an 
efficient  state,  or,  in  other  words,  in  such  a  state 
as  will  be  capable  of- ensuring  the  safety  of  the 
workers.  The  owners  of  a,  factory  are  under 
a  statutory  obligation  by  virtue  of  section  10 
of  the  Factory  and  Workshop  Act,  1901,  to 
securely  fence  all  dangerous  parts  of  their 
machinery  in  order  to  protect  their  workers,  but 
are  exempt  from  maintaining  such  fencing  in 
an  ef&cient  state  while  the  parts  required  to  be 
fenced  are  under  repair ;  and  where,  in  breach 
of  such  statutory  duty,  they  fail  to  provide  any 
fencing  for  such  machinery,  and  a  worker  is 
injured  through  a  dangerous  part  of  such 
machinery  not  being  fenced  while  undergoing 
repairs,  they  cannot  escape  liability  on  the 
ground  that  the  causa  causans  of  the  plaintiff's 
injury  was  not  the  omission  to  provide  the 
fencing,  but  to  maintain  it,  and  that  conse- 
quently, although  there  may  have  been  a  breach 
of  the  obligation  to  provide  the  fencing,  such 
breach  was  not  the  cause  of  the  injury  received 
by  the  worker  from  such  machine  while  under 
repair.     Scott  v.  Brookfield  Linen  Co. 

K.  B.,  [1910]  2  I.  R.  509 

3. Obstructing  inspector — "  Examination 

and  inquiry  " — Where  made  under  section  68  (4), 
Factory  and  Workshop  Act,  1878.]  Upon  a 
prosecution  for  obstructing  an  inspector  of 
factories  and  workshops  who  was  making 
"  examination  and  inquiry,"  as  authorised  by 
section  68  (4)  of  the  Factory  and  Workshop 
Act,  1878,  the  Justices  having  held,  inter  alia, 
that  "  inquiry  for  the  purposes  of  carrying  out 
the  Act  could  not  legally  be  made  by  the  com- 
plainant except  in  the  place  where  work  is 
given  out : " — Held,  such  a  decision  was 
erroneous,  and  the  case  must  be  sent  back  to 
the  Justices.     Squire  v.  Sweeney 

q.  B.,  34  1. 1.  T.  R.  26 
4.  Wet  spinning — Humidity — Accommo- 
dation for  worker's  clothing — Regulations  of  26th 
February,  1906 — Factory  and  Workshop  Act,  1901 
(1  Edw.  VII.,  c.  22),  s.  79.]  Regulation  U  of  the 
Regulations  of  the  26th  February,  1906,  made 
under  section  79  of  the  Factory  and  Workshop 
Act,  1901,  which  requires  that  occupiers  of 
factories  in  which  wet  spinning  is  carried  on  shall 
provide  suitable  and  convenient  accommodation 
"  in  which  "  to  keep  the  clothing  of  the  workers 
taken  off  before  starting  to  work,  does  not 
impose  an  obligation  on  such  occupiers  to  hava- 
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a  separate  cloak-room  outside  thework-room. 
What  is  "  suitable  and  convenient  accommoda- 
tion "  is  a  question  of  fact  in  each  particular 
case.  In  the  caise  of  buildings  erected  before 
30th  June,  1905,  it  does  not  necessarily  follow 
as  a  matter  of  law  that  if  such  accommodation 
is  provided  in  a  work-room  it  must  take  the 
form  of  a  press  or  wardrobe.  Eraut  v.  Boss 
K.  B.,  [1910]  2  I.  R.  591  ;  44  I.  L.  T.  R.  217 

Accident  —  Negligence  —  Safe  means  of 

access  to  ship      [1916]  2  I  R.  200,  241 ; 
[1917]  2  I.  R.  622 
See  Ship — Factory. 
Rules  —  Authority    of    overseer  —  Em- 
ployee —  Reasonable     action     under 
specific  order  [1910]  2  I.  R.  639 
See  Workmen's  Compensation.    106. 

Workman  detained — Doors  locked  during 

hours  of  employment 
[1916]  2 1.  R.  444  ;  50  I.  L.  T.  R.  157,  224 
[1917]  2  I.  R.  137 
See  False  Imprisonment.    6. 

Workmen's  Compensation  Act. 

/See  Workmen's  Compensation.  13,  96-106 

FAIR. 

Public   fair — Dedication  of  street  subject 

to  right  to  hold — Goods  exposed  for 
sale — Obstruction  of  highway — Bona 
fide  claim  of  right — Ouster  of  jurisdic- 
tion of  justices  [1913]  2  I.  R.  391 
See  Justices — Jurisdiction  (Petty  Sessions). 
96. 

Tolls  and  customs — "  Land  " 

5  N.  I.  J.  R.  101 
See  Land  Purchase  Acts — Superior  Interest. 
88 

Tolls— Rating  [1897]  2  I.  R.  552  ; 

31  I.  t.  T.  R.  136 
See  Municipal  Corporation — Rates.    4. 

FAIR  COMMENT. 

Defamation — Defence    of    fair    comment 

and  j  ustification — Interrogatories — In  - 
formation  on  which  defamatory  state- 
ment founded — Names  of  informants 
46  I.  L.  T.  R.  77 
See  Practice — ^Discovery.    34. 

Inconsistent  findings 

[1908]  2  I.  R.  521,  581 
See  Practice — New  Trial.    6. 

FAIR  RENT. 

Accommodation  land 

2  N.  I.  J.  R.  264 
See  Land  Law  Acts— Character  of  Hold- 
ing.    94. 
Land  Law  Acts — Fair  Rent. 
Land  Law  Acts— Redemption  of  Rent 
Act,  1891. 
- —  Agistment  [1909]  1  I.  R.  223  ; 

43  I.   L.  T.   R.  208 
See  Agistment. 

Agreement    and  declaration  fixing — Filing 

in  Court — Agreement  on  reinstatement 
of   tenant — ^Commencement   of   atatu- 
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tory  term — Time  for   application  for 
second  statutory  term 
[1896]  2  I.  R.  671  ;    [1898]  2  I.  R.  308 
See  Land  Law  Acts — Statutory  Term.    2. 

Application — Costs — Solicitor's  fee 

2  N.  I.  J.  R.  94 
See  Land  Law  Acts — Practice.    13. 

Application  to  fix — Demesne  land 

2  N.  I.  J.  R.  265 
See    Land    Law  Acts — Character   of  Hold- 
ing.   33. 
Declaration  and  agreement  fixing — Appli- 
cation to  file —  Bona  fides  —  Purchase 
agreement  signed  by  tenant 
[1906]  1  I.  R.  48  ;  39  I.  L.  T.  R.  275 
See  Land  Law  Acts — Fair  Rent.     10. 

■  Declaration  fixing  [1905]  1 1.  R.  236,  570; 

39  I.  L.  T.  R.  54 ;  5  N.  I,  J.  R.  256 
See  Land  Purchase  Acts — Advance.    25. 

Facilities  for  obtaining  seaweed  for  kelp 

[1904]  1  I.  R.  20  ;  36  I.  L.  T  R.  203  ; 
2  N.  I.  J.  R.  203  ;  3  N.  I.  J.  R.  187 
See  Land  Law  Acts— Fair  Rent.    28. 

Fee-farm  grant — Tithe  rentcharge 

[1895]  1  I.  R.  328 
See  Tithe  Rentcharge — Liability  to.    2. 

Fee-farm  grant — Tithe  rentcharge 

[1901]  2  I.  R.  445  ;  1  N.  I.  J.  R.  54 
>See  Tithe  Rentcharge — Liability  to.    3. 

Fixed    by    agreement — Limited    owner — 

Obligation  on  lessee  to  renew 

[1904]  1  I.  R.  290 

See  Landlord  and  Tenant — Lease.    26. 

■  Fixed  under  Redemption  of  Rent  Act — 

Liability  to  tithe  rentcharge 
[1904]  2  I.  R.  200  ;   36  I.  L.  T.  R.  226  ; 
37  I.  L.  T.  R.  128  ;    3  N.  I.  J.  R.  171 
See  Tithe  Rentcharge — Liability  to.    7. 

Future    tenant — Agreement    by    limited 

owner  [1899]  2  I.  R.  622  ; 

32  I.  L.  T.  449 

See  Land  Law  Acts— Future  Tenant.    4. 

Lease  for  lives  and  years  renewable — Land 

Law  (Ireland)  Act,  1887 

[1894]   2  I.   R.   238 
See  Land  Law  Acts — Present  Tenant.    15. 
Lessee — Cavenant — Arrears    of    rent    re- 
coverable [1906]  2  I.  R.  79; 
40 1.  L.  T.  R.  41 
See  Land  Law  Acts — Fair  Rent.    34. 

Order  fixing — Lease   for  life   in   being — 

Devolution  of  title    [1910]  1  I.  R.  151 
See  Landlord  and  Tenant — Lease.    38. 

Order   filing — Lease   for   hfe   in   being — 

Devolution  of  tenant's  interest 
[1897]  1  I.  R.  295 ;   30  I.  L.  T.  R.  162 

See  Land  Law  Acts— Present  Tenant.    13. 

Order  fixing—  Notice  of  application  served 

during  first  sitting,  but  not  recorded — 
Commencement  of  statutory  term 

[1897]  2  I.  R.  30  ;    30  I.  L.  T.  R.  156 

See  Land  Law  Acts — Statutory  Term.    4. 

Originating     notice  —  Amendment  —  Ac- 

knowledgment of  title 
[1896]  2  I.  R.  82  ;   30  I.  L.  T.  R.  21 
See  Limitations,    Statute  of- Realty.   24. 
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FAIR  RENT — continued. 

Originating  notice — Withdrawal 

2  N.  I.  J.  R.  160 
See  Land  Law  Acts— Practice.    38. 
■  Present    tenancy — ^New    tenancy — Accep- 
tance of  rent  2  N.  I.  J.  R.  78 
See  Land  Law  Acts— Present  Tenant.    27. 

Present  tenant — Determination  of  middle- 

man's tenancy  by  notice  to  quit 

[1894]  2  I.  R.  108 
See  Land  Law  Acts — Present  Tenant.    19. 

Present  tenant — Status  when  required 

[1894]  2  I.  R.  480  ;   28  I.  L.  T.  R.  103 
See  Land  Law  Acts— Present  Tenant.    17. 

Principle    of    assessment. — Case    stated — 

Appeal — Abstract   question — Refusal   of 
Court  to  answer  [1899]  2  I.  R.  453  ; 

33  I.  L.  T.  R.  66 
See  Practice — Case  Stated.    1. 

Rates- Adjustment        2  N.  I.  J.  R.  163 

See  Landlord  and  Tenant — Rent.    4. 

Right  to  have  fixed — Pastoral  holding — 

Lands    in    urban    area — Covenant    to 
build — Not  enforced  for  many  years 

[1914]  1  I.  R.  35 
See  Land  Law  Acts— Fair  Rent.    33. 

Sale  of  tenancy  by  mortgagee — Land  Law 

(Ireland)  Acts,  1881,  s.  1 

[1894]  1  I.  R.  179  ;   28  I.  L.  T.  196. 
See  Land  Law  Acts — Sale  of  Tenancy.    1 5. 

Separation     of      holding  —  Land      Law 

(Ireland)  Act,  1896,  s.  5  (2). 
See  Land  Law  Acts — Separation  of  Holding. 

Service   of — Originating   notice — Bate   of 

receipt  2  N.  I.  J.  R.  206 

See  Land  Law  Acts — Practice.    41. 

— - — ■  Sub-division — Separate  holding — Estoppel 

[1896]  2  1.  R.  364 ;   30  L  L.  T.  R.  36 

See  Land  Law  Acts — ^Present  Tenant.  25. 

Tenancy   held   at — Compulsory    purchase 

[1900]  2  J.  R.  105 
See    Lands    Clauses    Acts — Compulsory 
Powers.    6. 

Unfiled    agreement    fixing — Whether    an 

estoppel  on  landlord — Town-park 
[1907]  1  I.  R.  180  ;  41  I.  L.  T.  R.  33 
See  Land  Law  Acts^-Character  of  Hold- 
ing.   95. 

User  of  holding — Whether  town-park 

[1907]  1  L  R.  363 
See  Land  Law  Acts — Character  of  Hold- 
ing.   120. 

FAIR  RENT  ORDER. 

Effect    of — Lands   held   under   perpetuity 

grant — Conversion    45  I.  L.  T.  R.  254 
See  Conversion.    6. 

FALSA  DEMONSTRATIO— Legacy 

[1895]  1 1.  R.  80 
See  Will — Specific  Bequest.    7. 

FALSA  DESIGNATIO— Description  of  tenancy 
— Landed  Estates  Court  conveyance 
[1895]  2 1.  R.  660,  675  ;  30  I.  L.  T.  R.  105, 106 
See  Land  Judges'  Court— Conveyance.    4. 


FALSE  mPRISONMENT. 

1.  Justice  of  Peace — Pleading.]    Where 

in  an  action  against  a  justice  of  the  peace,  for 
assault  and  false  imprisonment,  the  defendant 
pleaded  that  he  did  the  act  complained  of 
in  the  execution  of  his  duty  as  such  justice  of 
the  peace,  and  with  respect  to  matters  within 
his  jurisdiction  as  such  justice  : — Held,  that  the 
defence  was  embarrassing  for  not  setting  forth 
facts  to  show  the  grounds  of  the  alleged  juris- 
diction.    Donahoe  v.  Keogh 

C.  P.,  [1866]  17  I.  C.  L.  R.  39 

2.  Military  law — Civil  officer — State  of 

rebellion.']  A  person  subject  to  military  law  is 
bound  to  obey  the  command  of  his  superior 
officer,  and  if  the  latter  causes  him  to  be 
arrested  for  disobedience  to  those  commands, 
the  matter  is  not  cognisable  by  a  jury,  the 
superior  officer  being  entitled  to  cause  such 
arrest,  subject  only  to  such  redress  as  the 
person  might  obtain  through  a  court  of 
inquiry  or  court-martial.  The  imposition  on  a 
civil  officer  of  a  duty  of  a  military  character 
does  not  per  se  change  the  character  of  the 
appointment  from  a  civil  into  a  military  one. 
The  plaintiff  was  a  District  Commissioner  in  the 
Northern  Territories  of  the  Gold  Coast,  and  he 
was  arrested  by  the  mihtary  authorities  for  dis- 
obedience to  orders  given  by  them.  A  state  of 
rebellion  existed  in  the  Northern  Territories  at 
the  time,  and  those  territories  were  in  the 
occupation  of  the  military  forces  of  the  Crown  for 
the  purposes  of  suppressing  the  rebellion  :— 
Held,  notwithstanding,  that  the  question 
whether  the  arrest  was  an  act  of  military 
necessity  was  a  matter  cognisable  by  a  jury  in 
an  ordinary  court  of  law.     Rainsford  v.  Brovme 

Palles,  C.B.,  2  N.  I.  J.  R.  179 

3. Moral  force — Partial  or  totalrestraint.] 

The  plaintiff  and  her  two  daughters  were  pas- 
sengers on  the  defendant  company's  railway. 
There  was  some  dispute  between  the  plaintiff 
and  the  defendants'  officials  as  to  the  tickets  of 
the  party,  and  as  to  the  ticket  for  a  dog  which 
the  plaintiff  had  with  her.  The  officials  of  the 
company  had  the  honest,  though  erroneous, 
belief  that  the  plaintiff  was  trying  to  defraud 
the  company.  On  the  arrival  of  the  train  at 
Dublin,  one  of  the  daughters  of  the  plaintiff 
ordered  a  cab.  As  the  plaintiff  (according  to 
her  own  evidence)  was  stepping  into  the  cab,  the 
ticket  collector  of  the  company  told  her  not  to 
move.  The  plaintiff  asked  the  cabman  whom 
he  was  to  obey — the  plaintiff  or  the  ticket- 
collector.  The  cabman  said.  "  You ;  but  we  dare 
not  move.' '  The  ticket-collector  went  away,  and 
brought  the  stationmaster.  After  some  further 
altercation,  the  plaintiff  got  into  the  cab  and 
drove  off.  The  stationmaster  sliouted  :  "We 
have  the  number  of  that  cab ' ' : — Held,  that  there 
was  no  evidence  to  go  to  a  jury  of  false  imprison- 
ment of  the  plaintiff  by  the  defendants'  servants 
as  there  was  no  evidence  that  the  plaintiff 
was  so  dominated  by  the  action  of  the  ticket- 
collector  that,  succumbing  to  that  domination, 
she  lost  her  liberty.  Phillips  v.  Qreat 
Northern  Railway  Co.,  Ltd. 

K.  B.,  4  N.  I.  J.  R.  154 
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FALSE  IMPRISONMENT— coTCiiMMed 

4.  Mutiny  Acts.]    Plea  to  an  action  for 

false  imprisonment,  that  the  action  is  brought 
against  defendant  solely  for  acts  done  by  him 
as  Governor  or  Provost-Marshal  of  the  military 
prison  of  A.,  duly  constituted,  &c.,  under  the 
Acts  for  the  time  being  in  force  for  punishing 
mutiny,  &c.,  and  in  relation  to  the  custody  and 
imprisonment  of  the  plaintiff  as  a  military 
offender  with  and  by  the  defendant  as  such 
Governor  and  Provost-Marshal ;  and  he  further 
says  that  he  is  not  guilty : — Held,  that  the 
plea  should  be  amended  by  striking  out  the 
inducement,  and  saying  "  That  defendant 
pleads  not  guilty  under  and  by  virtue  of  the 
Mutiny  Act  and  the  several  Acts  incorporated 
therewith."  Murphy  v.  Fielding 

E.,  [1866]  17  I.  C.  L.  R.  375,  878 

5. Names  ol  defendants  not  in  Iiody  ol 

warrant  of  committal.]  A  warrant  of  committal 
for  trial  stated  "  J.  P.,  of  N.,"  as  complainant, 
and  "  W.  K.,  J.  H.,  and  J.  S.,"  as  defendants, 
recited  a  complaint  against  the  said  defendants, 
and  then  proceeded,  "  This  is  to  command  you, 

&c.,  to  lodge  the  said ,  of  N.,  in  the  gaol  of 

N.,"  -ftc. : — Held,  that  this  warrant  was  no 
defence  to  an  action  for  false  imprisonment  by 
J.  H.  against  the  justice  who  signed  the  warrant. 
Hodgens  v.  Foe  E.,  [1866]  17  I.  C.  L.  B.  383 
6. Workman  in  factory — Hours  of  em- 
ployment— Quitting  worh  before  end  of  day — 
Oate  of  factory  locked — Refusal  of  employer  to 
give  facilities  for  leaving  factory — Volenti  non  jit 
injuria.']  Under  section  150  of  the  Factory  and 
Workshop  Act,  1901,  and  the  Defence  of  the 
Realm  (Consolidation)  Regulations,  1914,  as 
amended  by  article  6a  of  the  Order  in  Council, 
1915,  the  defendant,  the  owner  of  a  factory,  ex- 
tended, with  the  sanction  of  the  Home  Secretary, 
the  working  hours  in  the  factory  by  one  half 
hour  in  the  evening,  and  accordingly  the  period 
of  employment  ran  from  6  a.m.  to  6  30  p.m. 
A  fortnight  before  the  intended  change  was  to 
have  come  into  operation,  notice  to  that  effect 
was  posted  in  the  factory,  and  was  seen  by  the 
plaintiff,  one  of  the  workers.  The  plaintiff  gave 
no  notice  of  his  intention  to  leave  the  employ- 
ment. During  working  hours  the  yard  gate  of 
the  factory  was  always  kept  locked,  and  no 
■worker  could  leave  the  premises  during  those 
hours  without  a  pass.  When  the  new  regula- 
tions came  into  force,  the  defendant  gave  in- 
structions that  the  yard  gate  was  to  be  kept 
locked  till  6  30  p.m.  The  plaintiff  came  to 
work  as  usual.  He  came  out  of  the  factory  at 
6  p.m.,  and  demanded  to  be  let  out.  The  de- 
fendant refused  to  allow  the  gate  to  be  opened, 
and  the  plaintiff  was  detained  until  6  30  p.m. 
The  plaintiff  brought  an  action  to  recover 
damages  for  false  imprisonment  by  the  defen- 
dant : — Held,  that  it  was  a  term  of  the  employ- 
ment, accepted  by  the  plaintiff,  that  he  should 
remain  at  work  until  6  30  p.m.  ;  that  although 
the  defendant  might  not  be  entitled  to  interfere 
actively  to  prevent  his  leaving  before  that  time, 
he  was  not  bound  to  afford  facilities  to  him  for 
<ioing  so ;  and  that  the  facts  proved  did  not 


FALSE  IMPRISONMENT— cowJimacd. 
constitute  false  imprisonment.     Herd  v.   Wear- 
dale    Steel,   Coal,   and   Coke    Co.,   Ltd.,    [1915] 
A.  C.  67,  applied.    Burns  v.  Johnston 

K.  B.,  App.,  [1916]  2  I.  B.  444  ; 

[1917]  2  I.  B.  137  ;  50  I.  L.  T.  B.  157,  224 
By  servant 

[1903]  2  I.  B.  589,  623  ;  3  N.  I.  J.  B.  195 

See  Master  and  Servant — Master's  Lia- 
bility.    13. 

And  see  Malicious  Prosecution. 

FALSE  PBETENCES.— Indictment 

1  N.  I.  J.  B.  197 
<See  Criminal  Law — General.    11. 

FALSE  BEPBESENTATION. 

Guarantee  49  I.  L.  T.  B.  89 

See  Fraud.    2. 

Name  of  company — Refusal  to  register — 

Mandamus 
[1904]  2 1.  B.  634  ;  38  I.  L.  T.  B.  137 
See  Dentist.    3. 


FAMILY— Will— Construction 


[1896]  1 1.  B.  600 
-See  Will— Words.    14. 

FATHEB— Destitute  blind  child— Liability  for 
maintenance — Poor  Law 
[1905]  2 1.  B.  585;  39 1.  L.  T.  B.  92; 
5  N.  I.  J.  B.  123 
See  Blind  Child. 

FEEDING   OF  ANIMALS— Delay  in  transit- 
Railway  company — Implied  request 
[1896]  2  I.  B.  183 
See  Bailway — Carriage  of  Goods.    12. 

FEE— ESTATE  IN— Or  life  estate 

17  I.  C.  L.  B.  692 
/See  Will— Estate  in  Bealty.    7. 

FEE-FABM  GBANT. 

1. Covenants  in.]    "  The  Landlord  and 

Tenant  Law  Amendment  (Ireland)  Act,  1860," 
23  &  24  Vict.,  u.  154,  is  not  retrospective ; 
consequently  covenants  contained  in  fee-farm 
grants,  made  before  it  came  into  force — viz., 
the  1st  day  of  January,  1861 — are  not  affected 
by  it.     Chvie  v.  Busteed 

Ex.  Ch.,  [1865]  16  I.  C.  L.  B.  222 

2.  ■ "  Owner  " — Waste — Grantor  of  fee- 
farm  conversion  grant — Grantee's  interest  acquired 
by  agreement — Entry  on  lands  without  grantor's 
consent — Action  by  grantor  for  mrongful  entry 
and  waste — Lands  Glauses  Consolidation  Act, 
1845  (8  <fc  9  Vict.,  c.  18),  <,.  Sir— Belfast  Corpora- 
tion Act,  1911  (1  <fe  2  Geo.  V.,  c.  cxc.),3s.  3,  39— 
Renewable  Leasehold  Conversion  Act  (12  <fc  13 
Vict,  c.  105),  ss.  7,  20.]  Section  84  of  the  Lands 
Clauses  Consolidation  Act,  1845,  enacts  that 
the  promoters  of  an  imdertaking  shall  not, 
except  by  consent  of  the  "  owners  and  occupiers," 
enter  upon  any  lands  which  they  are  empowered 
to  purchase  until  they  shall  either  have  paid 
to  every  party  "  having  any  interest "  in  such 
lands,  or  deposited  in  the  bank,  the  purchase- 
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FEE-FARM  GRMiT— continued. 
money  or  compensation  agreed  or  awarded  to 
be  paid  to  such  parties  respectively  for  their 
respective  interests  therein : — Held,  that  the 
owner  and  occupier  who  may  consent  to  entry 
are  not  identical  with  all  persons  interested ; 
and  that  the  estate  of  a  grantor  of  a  fee-farm 
grant,  made  under  the  Renewable  Leasehold 
Conversion  Act,  was  not  such  as  to  make  him 
owner  of  the  lands  within  the  meaning  of 
section  84.  Hdd  also,  that  liability  for  waste 
under  such  fee-farm  conversion  grant  does  not 
extend  to  everything  which  could  be  deemed 
waste  as  between  landlord  and  tenant,  and  that 
although  as  between  landlord  and  tenant  the 
conversion  of  land  into  a  cemetery  would  have 
been  restrained,  such  use  of  his  fee-simple  estate 
by  a  grantee  of  such  grant  was  not  actionable 
waste.     Bell  v.  Belfast  Corporation 

K.  B.,  [1914]  2  I.  R.  1 
See  Cases  under  Renewable  Leasehold 
Conversion  Act. 
— —  Building  lease — Proper  covenants  in 

[1898]  1 1.  R.  233  ;  32 1.  L.  T.  R.  49 
See  Landlord  and  Tenant — Lease.    31. 

Converted  lease — Boot  of  title 

[1898]  1 1.  R.  291,  306 
See  Vendoi  and  Purchaser  —  Contract. 
1. 

Costs  of  approval  and  execution  by  grantor 

[1902]  2 1.  R.  397  ;  35 1.  L.  T.  R.  143  ; 
1  N.  I.  J.  R.  222 
-See  Solicitor— Bill  of  Costs.    153. 

Covenant  to  be  inserted  in — Payment  of 

penal     rent     on     alienation     outside 
limited  class  [1902]  1 1.  R.  114  ; 

36 1.  L.  T.  R.  45 
See  Landlord  and  Tenant — Lease.    11. 

Covenant  to  fine  down  rent 

[1911]  1 1.  R.  205 
See.  Perpetuity.    3. 

Dedication  of  substituted  way  by  grantee 

[1903]  2  I.  R.  45 
See  Way— Right  of.    7. 
Ecclesiastical  lease  —  Perpetuity  —  Re- 
demption of  rent     [1895]  2  I.  R.  363  ; 
28 1.  L.  T.  R.  141 
See  Land  Law  Acts— Redemption  of  Rent 
(Ireland)  Act,  1891.    27. 

Eviction  of  sub-tenant  prior  to  1903 — 

Occupation  by  grantee — 7  Edw.  VII., 

>..  56,  s.  1  (3)  [1909]  1  I.  R.  81   ; 

43  I.  L.  T.  R.  65 

See  Land  Purchase  Acts— Evicted  Tenant. 

17. 

Execution  on  behalf  of  lunatic 

[1904]  II.  R.  147 
>See  Lunatic.    9. 

Executor  of  grantee — Assignment  to  pur- 

chaser— Liability  for  future  rent  and 
breaches  [1903]  1  I.  R.  150  ; 

37  I.  L.  T.  R.  94 
See  Executor— Liabilities.    3. 

Eair  rent  fixed  in  lieu  of  redemption 

[1894]  2  I.  R.  27 
See  Land  Law  Acts— Redemption  of  Rent 
Act,  1891.    12. 


FEE-FARM  GRANT— comJinMerf. 

Fair  rent  fixed  in  lieu  of  redemption 

[1895]  2  I.  R.  475  ;  28  I.  L.  T.  R.  56  ; 
29  I.  L.  T.  R.  42 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    10. 

Fair  rent  fixed  under  Redemption  of  Rent 

Act  —  Liability  of    grantee    to  tithe 

rentcharge  [1904]  2  I.  R.  200  ; 

37  I.  L.  T.  R.  128  ;  36  I.  L.  T.  R.  226 ; 

3  N.  I.  J.  R.  171 

See  Tithe  Rentcharge — Liability  to.    7. 

Fine  paid  on  antecedent  lease  for  lives — 

No  deduction  therefor  when  fair  rent 

fixed  under  Redemption  of  Rent  Act 

[1898]  2  I.  R.  233  ;  31 1.  L.  T.  R.  13  ; 

32  I.  L.  T.  R.  3 

See  Land  Law  Acts — Redemption  of  Rent 

(Ireland)  Act,  1891.    11. 

Grantees  holding  in  severalty — Joint  and 

several  covenant  by  grantees  to  pay 
rent — ^Liability  of  assignee  of  one  of 
grantees — Covenant  running  with  the 
land  [1914]  2  I.  R.  411 

See  Covenant. 

Grantees — Section  40  of  Land  Law  Act, 

1896  [1898]  1  I.  R.  378 

See  Land  Purchase  Acts— Sale  by  Land 
Judge.    7. 

Lands  compulsorily  acquired  by  district 

council  under  Labourers  Acts — Prima 
facie  evidence  of  title  given  by  grantee 
— Compensation  under  £60 — Receipt 
given  by  grantee — Right  of  district 
council  to  be  registered  as  absolute 
owners  in  fee  free  from  fee-farm  rent — 
Right  of  owner  of  fee-farm  rent  to 
apply  to  county  court  for  relief — Right 
to  compensation  out  of  insurance  fund 
[1914]  1 1.  R.  65 
See  Labourers  (Ireland)  Acts.    41. 

Made  before  1860 — ^Whether  purporting  to 

create  relation  of  landlord  and  tenant 
[1901]  1 1.  R.  453  ;  34  I.  L.  T.  R.  193 

See  Land  Law  Acts^Character  of  Hold- 
ing.   82. 
Made  prior  to  1860 — Ejectment  for  non- 
payment of  rent — Relation  of  landlord 
and  tenant  [1915]  2  I.  R.  195,  208 

See  Land  Law  Acts— Action  for  Rent.    1. 

Made  since  1860 — -Liability  of  grantor  to 

tithe  rentcharge  32  I.  L.  T.  R.  85 

See  Tithe  Rentcharge — Liability  to.    4. 
Made  since  1860 — Section  40  of  Land  Act, 

1896  32I.L.T.R.115 

iSee  Land  Purchase  Acts — Sale  by  Land 

Judge.    8. 

Middleman  [1895]  1  I.  R.  187 

See  Renewable  Leasehold  Conversion  Act. 

6. 

Moiety  of  fee -farm  rent  vested  in  lunatic — 

Sale  to  Estates  Commissioners 

[1912]  1 1.  R.  140, 306  ;  46 1.  L.  T.  R.  98 
See  Lunatic.    6. 

Omission  of  words  of  limitation 

[1911]  1 1.  R.  215 

^ee  Renewable  Leasehold  Conversion  Act.  3.  ' 
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•  Or  lease  for  life  [1907]  1  l.  R.  488 

See  Landlord  and  Tenant — Lease.    3. 
— ■ —  Printed  form — Costs — Scale  charge 

[1902]  1 1.  R.  1  ;  35  I.  L.  T.  R.  248 
See  Solicitor— Bill  of  Costs.    154. 

Prior  conveyance  of  rent — Fines  accrued 

before  and  after  date  of — To  whom  pay- 
able [1906]  1 1.  R.  159 
See  Renewable  Leasehold  Conversion  Act. 
7. 

Purchase  by  grantor  of  portion  of  lessee's 

estate — Grant  of  remaining  portion — 
VaUdity  [1901]  1  I.  R.  36 

See  Renewable  Leasehold  Conversion  Act. 
4. 

Redemption  of  Land  Act,  1891 — Effect  of 

fixng  fair  rent — Conversion 

[1912]  1  I.  R.  12  ;  45  I.  L.  T.  R.  254 
See  Land  Law  Acts — Fair  Rent.    43. 

Redemption — Registration  of  title 

[1896]  1  L  R.  285 
See  Land  Registry.    36. 
Remedies   for   recovery   of   rent — Retro- 
spective operation  of  14   &  15  Viot.  c. 
20  [1914]  2  I.  R.  97  ; 
48 1.  L.  T.  R.  38 
See  Practice— Transfer  of  Action.    12. 

Reservation  of  mines  and  minerals — Sand 

— Agricultural  holding 
[1908]  1 1.  R.  135, 139  ;  42  I.  L.  T.  R.  17 
See  Mines  and  Minerals.    2. 

Sale     to    fee-farm    grantee — ^  Mines    and 

quarries — ^Covenant  to  pay  royalty — 

Exclusion  [1906]  1  I.  R.  169  ; 

40  I.  L.  T.  R.  192 

See  Land  Purchase  Acts — Mineral  Rights. 

5. 

Set  aside — Fine — Fair  rent 

[1859]  2  I.  R.  150 
See  Land  Law  Acts — Fair  Rent.    42. 

Statute  of  Limitations 

[1911]  1  I.  R.  215 
See    Renewable    Leasehold    Conversion 
Act.    4. 
Sub-perpetuity  under  Church  Temporali- 
ties Acts — Redemption  of  rent 

[1894]  2  I.  R.  224 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.     13. 

Supersedes  renewable  lease  for  all  purpose 

45  I.  L.  T.  R.  137 
See  Turbary.    8. 

Tenantry  Act — Demand 

[1907]  1  I.  R.  258 
See   Landlord   and   Tenant — Lease.    54. 

Tithe  rentcharge — Incidence  of — Fair  rent 

[1895]  1  I.  R.  328 
See  Tithe  Rentcharge — Liability  to.    2. 

Tithe  rentcharge — Incidence  of — Fair  rent 

[1901]  2  I.  R.  445  ;    1  N.  I.  J.  R.  54 
See  Tithe  Rentcharge — Liability  to.    3. 

Validity   of   grants   made   under   statute 

separately  to  owners  of  divided  parts 

of  lessee's  estate — Grant  at  common 

law  [1901]  1  I.  R.  32 

See  Renewable  Leasehold  Conversion  Act.  5. 


FEE -FARM  GRAUT— continued. 

Variable  rent  [1904]  2  I.  R.  502 

jSee  Variable  Rent.    3. 

FEE-FARM  RENT. 

Conveyance  of — Ownership  of  fines — Grantor 
or  grantee.']  Where  there  had  been  a  convey- 
ance of  a  chief  rent  under  a  fee-farm  grant : — 
Held,  that  the  grantors  were  owners  of  fines 
accruing  due  before  conveyance  and  the  grantees 
the  owners  of  those  accruing  afterwards.  Scott, 
a  Lunatic  M.  R.,  40  I.  L.  T.  R.  97 

Devise    of — Agreement   to   redeem — Con- 

version 46  I.  L.  T.  R.  96 

See  Will — Conversion.    2. 

Devise  of — Subsequent  agreement  to  fix 

redemption     price — Ademption — Con- 
version 46  I.  L.  T.  R.  4 
See  Will — Conversion.    1. 

Drainage  charge — Redemption — Priority 

49  I.  L.  T.  R.  210 
See   Land   Purchase  Acts —  Superior  In- 
terest.     29. 

Redemption    of,    as    superior    interest — 

Land  Purchase  Acts — Purchase-money 
insufficient  to  pay  redemption  price — 
Right  to  sue  on  covenant  in  fee-farm 
grant  [1913]  2  I.  R.  210 

See    Land   Purchase  Acts — Superior  In- 
terest.   28. 

Redemption  of,  in  priority  to  tithe  rent- 

charge  [1911]  I  I.  R.  317  ; 

45  I.  L.  T.  R.  234 
See  Land   Purchase  Acts — ^^Superior   In- 
terest.    61. 

Redemption — Superior    interest  —  Crown 

reversion  46  I.  L.  T.  R.  83 

See    Land    Purchase  Acts — Superior   In- 
terest.   18. 
FEES. 

Counsel 

See  Cases  under  Counsel. 

• Payable  on  discharge  of  equities 

49  I.  L.  T.  R.  66 
See  Land  Registry.    5. 

Sheriff — On  execution — Liability  of  solicitor 

[1897]  2  I.  R.  455,  459;  31 1.  L.  T.  R.  73 
See  Sheriff.    21. 

Sheriff — Writ  of  attachment 

[1897]  1 1.  R.  451, 455  ;  31 1.  L.  T.  R.  94, 95 
-See  Sheriff.    22. 
See  Solicitor — Bill  of  Costs. 

FEE-SIMPLE. 

No  words  of  limitation — Fee  farm  grant 

[1906]  1 1.  R.  607;  [1909]  1 1.  R.  319; 
[1911]  1  I.  R.  215 
See  Renewable  LeaseholdConverslon  Act.  3. 
See  Deed — Construction.    6,  6. 

Purchase     of — Sub-perpetuity — Variation 

of  rent  [1906]  2  I,  R.  465 

See  Variable  Rent.     1. 

Purchase  of,  by  tenant-for-Ufe — Registra- 

tion—Graft       [1908]  1  I.  R.  190,  201  ; 
42  I.  L.  T.  R.  31 
<See  Graft.     8. 

[1906]  1  I.  R.  607  ;    [1909]  1  I.  R.  319 

See  Deed — Construction.    6,  6. 
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FELONY. 

Failure  to  prosecute — Assault — Oivil  action — 
State  of  proceedings — Judicial  discretion — Excuse 
for  not  prosecuting — Prosecution  after  verdict.'\ 
The  rule  that  where  a  plaintiff  sues  in  respect 
of  a  wrong  which  is  a  tort  and  also  a  felony, 
the  defendant  should  be  prosecuted  in  respect 
of  the  felony  before  the  civil  action  is  heard, 
does  not   make   such   criminal  prosecution   an 
indispensable  condition  precedent  to  the  right 
to  maintain  the  civil  action.     In  its  modern 
application  the  rule  is  merely  suspensory  of  the 
civil  rights,  and  is  subject  to  the  exercise  of 
judicial    discretion.     In    exercising    such    dis- 
cretion the  Court  may  consider  circumstances, 
such  as  the  infancy,  ignorance,  or  poverty  of  the 
plaintiff,  which  may  afford  excuse  for  the  failure 
to  prosecute  in  respect  of  the  felony.    Where 
the  plaintiff  has  obtained  a  verdict  in  the  civil 
action,  the  Court,  on  motion  for  a  new  trial  or 
for   judgment,  may   consider  the  circumstance 
that  between  verdict  and  motion  the  defendant 
has  been  prosecuted  in  respect  of  the  felony. 
Wells  V.  Abrahams,  L.  R.  7  Q.  B.  554,  followed. 
Carlisle  v.  Orr  {No.  2) 

K.  B.,  [1918]  2  I.  R.  442 
■ ■  Alleged  as  cause  of  action — No  prosecu- 
tion instituted      [1917]  2 1.  R.  534, 540; 
51  I.  L.  T.  R.  129 
See  Practice — Staying  Proceedings.      5. 

Venue  48  I.  L.  T.  R.  192 

See  Criminal  Law— Practice.    4. 

FENCE. 

Accommodation  works   28  I.  L.  T.  R.  67 

See  Lands  Clauses  Acts — Compensation.  1. 

Alteration  of  public  highway  28 1.  L.  T.  R.  8 

See  Highway.    9. 

Damage  to — Compensation 

46  I.  L.  T.  R.  207 
See  Malicious  Injury.    88. 

Dangerous  machinery       [1910]  2  I.  R.  509 

See  Factory.    2. 

Defective  condition — Railway  company — 

Negligence 
[1908]  2  L  R.  242,  270  ;  [1909]  2  I.  R.  499  ; 
41  I.  L.  T.  R.  157  ;    43  I.  L.  T.  R.  57 
See  Negligence.    47. 

Extent  of  road  [1902]  1  I.  R.  13  ; 

2  N.  I.  J.  R.  33 
See  Highway.     16. 

■  Improvements  by  fee-farm  grantee — Fair 

rent  [1895]  2  I.  R.  475  ; 

28  I.  L.  T.  R.  56  ;  29  I.  L.  T.  R.  42 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    10. 

Liability  of  railway  company  to  maintain 

28  I.  L.  T.  R.  68 
See  Railway— Liability. 

Liability  of  railway  company  to  maintain 

41  I.  L.  T.  R.  165 
See  Negligence.    25. 

■  Liability  to  keep  up 

See  Trespass.    9,  10. 

■ •  Unconnected  with  canal   or  navigation 

[1910]  2  I.  R.  25  ;   44  I.  L.  T.  R.  4 
See  Malicious  Injury.    32. 


FENCES. 

1. Repair — Breach  of  duty  to — Presump- 
tion of  law  as  to  ownership  of  fences  and  as  to 
their  repair.]  Where  there  is  no  evidence  to 
rebut  it,  the  presumption  of  law  is  that  the 
owner  of  a  fence  is  bound  to  keep  it  in  repair, 
and  where  the  fence  consists  of  a  bank  and  a 
ditch  the  pr3sumption  of  law  is  that  the  person 
on  whose  land  the  bank  is  is  owner  of  the  ditch, 
and  prima  facie  bound  to  keep  the  whole  in 
repair.     Oilmer  v.  Mayben 

Gir.  Cas.,  Johnson,  J.,  33  I.  L.  T.  R.  35 

2.  Repair — Trespass.]     A  defendant  in 

an  action  for  trespass  cannot  rely  on  the  neglect 
of  the  plaintiff  to  keep  his  fences  in  good  repair 
implicitly,  for  the  law  gives  him  a  facile  remedy 
to  have  the  fences  put  in  repair,  and  if  he  place 
cattle  in  fields  adjoining  he  does  so  at  a  risk. 
Murphy  v.  O'Cdllaghan 

Co.  Ct.,  31  I.  L.  T.  140 

Labourers  (Ireland)  Acts — Land  taken  for 

labourer's   cottage — Liability   of   rural 
district  council  to  repair  fence 
[1913]  2  I.  R.  193  ;  46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 

Repair  of — Labourers'  cottages — Liability 

of  rural  district  council 

46  I.  L.  T.  R.  11 
See  Labourers  (Ireland)  Acts.    44. 

Repair  of — Labourers'  cottages — LiabiUty 

of  rural  district  councU 

46  I.  L.  T.  R.  159 

See  Labourers  (Ireland)  Acts.    45. 

FERiE  NATUR;E. 

Animals — Trespass — Rabbits — Deer — Sicutere 
tuo  ut  alienum  non  laedas.]  In  the  year  1898 
W.  came  into  possession  of  a  demesne  where 
there  were  rabbits  and  deer,  which  trespassed 
upon  adjoining  lands  in  the  occupation  of  B., 
doing  considerable  damage  to  his  crops.  W.'s 
predecessor,  had,  on  two  occasions,  let  loose 
foreign  rabbits,  with  a  view  to  the  improvement 
of  the  breed,  and  W.  had,  since  he  entered  into 
possession,  trapped  the  rabbits  for  profit,  and 
exported  them  to  England,  but  had  done 
nothing  to  improve  them  or  increase  their 
numbers.  Rabbits  bred  in  considerable  numbers 
on  B.'s  land  as  well.  The  deer,  which  at  one 
time  had  been  confined  within  a  walled  deer- 
park  in  the  demesne,  broke  loose  in  the  year 
1893,  through  a  temporary  breach  in  the  wall, 
and  only  portion  were  recaptured.  The  re- 
mainder had  since  been  wandering  about  the 
demesne,  breeding  there,  and  trespassing  con- 
tinuously on  5. ',9  lands,  but  always  returning  to 
the  demesne.  W.,  with  his  friends,  occasionally 
shot  the  deer  for  sport ;  and,  in  response  to  B.'s 
complaints,  told  him  that  he  might  shoot  them  ; 
and,  in  fact,  gave  it  out  generally  in  the  neigh- 
bourhood that  he  desired  that  anyone  who  could 
shoot  them  might  do  so.  At  the  same  time 
he  kept  a  woodranger,  whose  duty  it  was  to 
look  after  the  deer,  and  his  predecessor  had 
occasionally  fed  the  deer  in  winter  time  with 
hay,  laurels,  and  oats : — Held,  that  W.  was  not 
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FERiE  flAIVtllE— continued. 
liable  in  respect  of  the  damage  done  by  trespass 
of  the  rabbits.  Held  (Boyd,  J.,  diss.)  that  there 
was  evidence  to  support  the  finding  of  the  jury 
that  the  deer  were  W.'s  deer,  that  they  were 
tame  and  "  kept  "  hy  W.  and  under  his  control, 
and  that  W.  was  liable  upon  that  finding  for 
any  damage  done  by  the  deer  to  B.'s  land  and 
crops.     Brady  v.  Warren 

Q.  B.,  [1900]  2  I.  R.  632 
FERRY. 

Crown — Post  office — Londonderry  Bridge  Act, 
1877  (40  cfc  41  Vict,  c.  oxcvi.]  Although  post 
office  officials,  as  servants  of  the  Crown,  are 
entitled  to  be  carried  free  over  ferries  properly 
so  called,  such  right  does  not  apply  to  a  ferry 
-which  a  corporation  is  empowered  by  statute 
to  establish  and  work,  but  is  under  no  obligation 
to  maintain.  Attorney-General  v.  Londonderry 
Bridge  Commissioners 

M.  R.,  [1903]  1 1.  R.  389 
— ^ — Toll-bridge — Interference    with 

[1905]  1 1.  R.  307,  330 
See  Bridge. 

FERTILISERS  AND  FEEDING  STUFFS. 

1.  . Institution  of  proceedings — Necessity 

for  prior  consent  of  Board  of  Agriculture.']  A 
prosecution  for  an  offence  under  section  6  of  the 
Fertilisers  and  Feeding  Stuffs  Act,  1906,  cannot 
be  instituted  until  the  consent  of  the  Department 
of  Agriculture  has  first  been  obtained  to  siich 
prosecution  : — Semble,  such  consent  must  be  in 
writing,  being  the  consent  of  a  body  corporate. 
Quaere,  can  the  Department  of  Agriculture  and 
Technical  Instruction"  appear  as  complainants  " 
in  prosecutions  under  the  Fertilisers  and  Feeding 
Stuffs  Act,  1906  ?  Department  of  Agriculture 
and  Marchbank  v.  Porter 

K.  B.,  44 1.  L.  T.  R.  13 

2. Official  sampler— 6  Mw.  YII.,  c.  27) 

—Person  entrusted  with  charge  or  custody  of 
article — Carrier.]  K.  was  a  person  appointed 
by  the  Department  of  Agriculture  and  Technical 
Instruction  for  Ireland  as  their  sampler,  to  take 
samples  of  fertilisers  and  feeding  stuffs  for  the 
purposes  of  the  Fertilisers  and  Feeding  Stuffs 
Act,  1906.  The  defendants  had  in  their  posses- 
sion in  Cork  a  quantity  of  manure,  consigned 
from  Liverpool  to  merchants  in  Ireland.  Their 
possession  was  solely  as  carriers.  K.  applied 
to  the  defendants  for  permission  to  take  samples 
of  the  manure,  but  the  defendants  refused  to 
allow  him  to  do  so  : — Held,  that  K.  was  an 
"  official  sampler "  within  the  meaning  of 
section  8  (a)  of  the  above-mentioned  Act ;  that 
the  defendants  were  persons  entrusted  for  the 
time  being  with  the  charge  or  custody  of  an 
article  within  the  meaning  of  the  sub-section ; 
and  that  the  defendants  were  guilty  of  an  offence 
under  the  section.  Department  of  Agriculture 
and  Kennedy,  Complainants  ;  City  of  Cork  Steam 
Packet  Co.,  Defendants    K.  B.,  [1909]  2  I.  R.  479 

3.    Sample — Analysis — Proof — Sale    of 

one  bag — Meaning  of  "  in  bulk  " — Construction 
and  interpretation  of  Penal  Statutes — Fertilisers 
Act,  1893,  as.  3  and  5.]    Under  the  regulations 


FERTILISERS  AND  FEEDING  STUFFS— cob*. 
made   by  the    Department   of  Agriculture  in 
pursuance  of  the  Fertilisers  and  Feeding  Stuffs 
Acts,  1893,  r.   14  provides  for  the  taking  of 
samples  in  the   case  of  sale  and  delivery  in 
quantities  of  not  less  than  two  bags,  and  r.  16 
provides  for  samples  in  the  case  of  a  sale  and 
delivery  in  bulk,  and  in  such  cases  the  analysis 
may    be    proved    by    the    production    of   the 
analyst's  certificate.     A  complaint  was  made  at 
Petty  Sessions  in  reference  to  a  sale  and  delivery 
of  one  bag,  which  was  alleged  not  to  be  up  to 
the  guaranteed  percentage,  and  the  Justices  dis- 
missed tfie  complaint  without  prejudice  on  the 
ground  that  the   samples  were  not  taken  in 
accordance  with  r.  14.     On  a  ease  stated.  Held, 
that  the  Justices  were  wrong  in  such  determina- 
tion -.—Held  (Lord  O'Brien  and  Palles,  L.C.B.), 
that  a  delivery  of  one  bag  did  not  come  within 
rr.  14  and  16,  but  was  a  case  of  casus  omissus. 
Held  (Madden  and  Wright,  JJ.),  that  a  delivery 
of  one  bag  was  a  delivery  in  bulk,  and  came 
within  r.  16.     Held  by  the  Court  that  in  the  case 
of  a  complaint  in  reference  to  the  delivery  of  one 
bag  the  analysis  can  be  proved  as  at  Common 
J^aw  by  calling  the  analyst  as  witness.     County 
Cork  Committee  of  Agriculture  v.  Clark 

K.  B.,  4  N.  I.  J.  R.  95  ;  38  I.  L.  T.  R.  83 

FIAT. 

Judge  of  Assize 

[1898]  2  I.  R.  719  ;   [1899]  2  I.  R.  360 
See  Tramways  (Ireland)  Acts.    2. 

Land    Commission   agreement — Rectifica- 

tion 49  I.  L.  T.  R.  189 

See  Land  Purchase  Acts — Vesting  Order. 
3. 

FICTITIOUS  TENANT— Sale— Agreement 

[1905]  1 1.  R.  363  ;   39  I.  L.  T.  R.  70  ; 

5  N.  I.  J.  R.  136 

See  Land  Purchase  Acts — Advance.    31. 

FIDELITY  BOND. 

Renewal  of  appointment 

[1910]  2  I.  R.  277 
See  Principal  and  Surety — Liability.    2. 

Representations  as  to  course  of  business 

[1909]  2  I.  R.  700,  712 
See  Guarantee.    2. 

48  I.  L.  T.  R.  180 

See  Principal  and  Surety — Contract.    7. 

FIDUCIARY  RELATION— Tenants  in  common 
— New  lease  to  one     [1907]  1  I.  R.  212 
See  Graft.    2. 

FIERI  FACIAS. 

Interpleader — Sheriff's  costs 

[1895]  2  I.  R.  400 
See  Practice — Interpleader.    9. 

Interpleader — Sheriff's  fees  and  expenses 

—Live  stock  [1900]  2  I.  R.  586 

See  Sheriff.    8. 

■ Landlord's  claim  for  rent — Damages 

[1902]  1 1.  R.  167, 171 
See  Sheriff.    25. 
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TIERI  FACIAS — continued. 

Leave  to  issue  after  six  years 

[1894]  2  I.  R.  683  ;   28  I.  L.  T.  R.  121 
See  Practice — Execution.    11. 

Levy  under — Defeasible     interest — ^Live 

stock  [1899]  2  I.  R.  637,  661 

See  Will— Condition.    20. 

Levy    under — Statute    of    Limitations — 

Part  payment  [1899]  2  1.  R.  163  ; 

33  I.  li.  T.  R.  22 
See    Limitations,    Statute    of— Personal 
Action.    25. 

Sale — Equitable    mortgagee — Bankruptcy 

of  mortgagor  [1899]  2  I.  R.  798 

See  Mortgage— Equitable  Mortgage.    1. 

Sale — Outstanding     mortgage — Deposit — 

Failure  of  consideration 
[1894]  2  I.  R.  61,  648  ;   28  I.  L.  T.  R.  6 
See  Sheriff.    30. 

Sale — Postponement — Authority 

[1897]  2  I.  R.  241 
See  Sheriff.    32. 

SherifE-^Judgment    de    honis    testatoris — 

Executor  de  son  tort — Chattels  real  of 

a    deceased — "  In   the    hands    of    the 

defendant "  [1895]  2  I.  R.  90  ; 

28  I.  L.  T.  R.  146 

See  Sheriff.    31. 

Sheriff's  fees — Liability  of  solicitor 

[1897]  2 1.  R.  455, 459  ;  31 1.  L.  T.  R.  73 
See  Sheriff.    21. 
Specific    performance — Payment    of    pur- 
chase-money [1895]  1  I.  R.  508 

See  SpeciOc  Performance.    10. 

Withdrawal    of    seizure    by    direction    of 

plaintiff — Fees,  charges,  and  expenses 
[1899]  2  I.  R.  546 
See  Sheriff.     14. 

FIGURES — Amount  of  promissory  note — Bills 
of  Exchange  Act,  1882,  s.  83 

[1910]  2  I.  R.  688 
See  Promissory  Note. 

FILE — Taking     agreements     and     declarations 
fixing  fair  rent  off       [1899]  2  I.  R.  557 
See  Land  Law  Acts— Fair  Rent.    9. 

FILING. 

Contract— Company         [1901]  1  I.  R.  340 

See  Company— Filing  of  Contract. 

Declaration  and  agreement  fixing  fair  rent 

— Purchase  agreement 

[1906]  1 1.  R.  48  ;  39  I.  L.  T.  R.  275 
See  Land  Law  Acts — ^Fair  Rent.     10. 

Fair  rent  agreement — Commencement  of 

statutory  term  [1896]  2  I.  R.  671  ; 

[1898]  2  I.  R.  308 

See  Land  Law  Acts— Statutory  Term.    2. 

FINAL  JUDGMENT— Motion  for— Claim  for 
liquidated  demand — Part  of  claim 
admitted  and  offered  to  be  brought  into 
Court — ^Motion  refused — Amount  ad- 
mitted subsequently  brought  into  Court 
with  defence — Appeal  by  plaintiff  from 


FINAL  JUDGMENT— continued. 

refusal  of  motion — Judgment  to  be 
given  on  state  of  facts  existing  at  date 
of  re-hearing — Proper  order  to  be  made 
on  motion  for  final  judgment  where 
defendants  admit  part  of  claim,  and 
offers  to  bring  amount  admitted  due 
into    Court  [1915]  2  I.  R.  402 

See  Practice — Judgment.    42. 

FINAL  ORDER— Chambers— Appeal— Time 

[1904]  1  I.  R.  120 
See  Practice— Chambers. 

FINANCIAL  YEAR — Estimate— County  council 
[1908]  2  I.  R.  176  ;  42  I.  l!  T.  R.  40 
See  Malicious  Injury.    27. 


FINDER— Lost  purse  33  I.  L.  T.  R.  79 

See  Trover.    2. 

FINE. 

School  Attendance — Irish  Education  Act,  1892 

(55  dh  56  Vict.,  t.,42),  s.  3  (5) — School  Attendance 

Committee — Revenue  from  penalties — Amxnmt  of 

pcTialty  applicable  in  relief  of  local  rate — Fines 

Act  {Ireland),  1851  (14  &  15  Vict.,  c.  90),  s.  13— 

Petty    Sessions    (Ireland)    Act,    1851    (14  <fc  15 

Vict.,  c.  94),  s.  22  (8).]    Section  3  of  the  Irish 

Education  Act,  1892,  creates  a  School  Attendance 

Committee,  and  sub-section  (5)  provides  that 

the  expenses  of  the  committee  shall  be  defrayed 

out  of  the  local  rate  ;  "  but  any  revenue  from 

penalties  in  the  place  or  district  shall  be  applied 

in  relief  of  the  local  rate  "  : — Held,  by  the  King's 

Bench  Division  and  the  Court  of  Appeal,  that 

where,  on  a  prosecution  by  a  School  Attendance 

Committee  for  an  offence  against  the  Act,  a  fine 

is  imposed,  the  Committee  are  not  entitled  to 

have  paid  to  them  the  whole  amount  of  the  fine 

for  the  purpose  of  being  applied  in  relief  of  the 

local  rate,  but  only  such  portion  as  the  Justices 

may  award  to  them  under  section  13  of  the  Fines 

Act  (Ireland),  1851,  or  section  22  (8)  of  the  Petty 

Sessions  (Ireland)  Act,  1851 — that  is  to  say,  a 

sum  not  exceeding  one-tliird  of  the   fine,  the 

remainder     being     payable     to      the      Crown. 

B.  {County   Council  of  Go.  Dublin   and   School 

Committee  of  South  Dublin  R.  D.  C.)  v,  Keating 

K.  B.,  App.,  [1908]  2  I.  R.  375, 380  ; 

41 1.  L.  T.  R.  190  ;  App.,  42 1.  L.  T.  R.  146 

See  Penalty. 

■ •  Coroner  —  Amount  —  Appeal   against  — 

Quarter  Sessions  28  I,  L.  T.  R.  130 

See  Coroner.    3. 

Fee-farm  grant — No  deduction  from  fair 

rent  [1898]  2  I.  R.  233  ; 

31  I.  L.  T.  R.  13  ;  32  I.  L.  T.  R.  3 
See  Land  Law  Acts — Redemption  ol  Rent 
(Ireland)  Act,  1891.    11. 

Fee-farm  grant  set  aside — Fair  rent 

[1895]  2  I.  R.  150 
See  Land  Law  Acts— Fair  Rent.    42. 

Lease — Fair  rent  fixed  in  lieu  of  redemp- 

tion [1894]  2  I.  R.  27 

See  Land  Law  Acts— Redemption  ol  Rent 
(Ireland)  Act,  1891.    12. 
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— — -  Lease  —  Solicitors  Remuneration  Act, 
1881  [1900]  1  I.  R.  1  ; 

33  I.  L.  T.  R.  25 
See  Solicitor— Bill  of  Costs.     157. 

Nomine  pwnce  clause — Demand — Tenantry 

Act— Waiver  [1907]  1  I.  R.  258 

See  J/andlord  and  Tenant — Lease.    54. 

— —  Offence    under    Licensing    Act,     1872 — 

Non-payment  [1894]  2  I.  R.  363 

See  Justices — Jurisdiction  (Petty  Sessions). 

74. 

Ownership  of  40  I.  L.  T.  R.  97 

See  Fee-farm  Rent. 

■ Renewable  lease — Sale  under  Land  Acts — 

Priority  [1908]  1  I.  R.  467  ; 

42  I.  L.  T.  R.  222 
Sf.e  Land  Purchase  Acts — Superior  Interest. 
73. 

Renewal — Conveyance  of  rent 

[1906]  1  I.  R.  159 
See  Renewable  Leasehold  Conversion  Act. 
7. 

Renewal — Non-payment 

[1910]  1 1.  R.  104 
See  Landlord  and  Tenant — Lease.    36. 

FIREARMS— Duty  aa  to  [1904]  2  I.  R.317,  335; 
37  I.  L.  T.  R.  131,  254 
See  Negligence.    14. 

FIRE    INSURANCE— Loss    by    fire— Covenant 
to  keep  in  repair — Subrogation 
[1918]  1  L  R.  152  ;  52  L  L.  T.  R.  Ill 
See  Landlord  and  Tenant — Lease.    30. 

FIRM. 

Arbitration — Death  of  partner — Continu- 

ing proceedings         [1908]  2  I.  R.  143  ; 
42  L  L.  T.  R.  68 
See  Arbitration — Procedure.    3. 

Discovery  of  documents — Form  of  order 

[1908]  2  I.  R.  99  ;  42  I.  L.  T.  R.  67 
See  Practice — Discovery.    27. 

Legally  qualified  pharmaceutical  chemists 

— Apprentice — Regulations 

[1896]  2  I.  R.  368 
See  Pharmacy  Acts.    1. 

■ •  Solicitors  practising  as — Omission  of  one 

member  to  take  out  certificate 

[1905]  2  I.  R.  62  ;  38  L  L.  T.  R.  213 
iS^ee  Solicitor — Certificate.    11. 

FIRST  OCCASION — Sitting  of  Land  Commission 
— Notice  of  appUoation — Commence- 
ment of  statutory  term 

[1897]  2  I.  R.  30  ;  30  L  L.  T.  R.  156 
See  Land  Law  Acts — Statutory  Term.    4. 

FISHERIES  ACTS. 

1. By-law— >S<com     Trawling    (Ireland) 

Act,  1899  (52<fc  53  Vict.,  c.  li)— Ultra  vires- 
Territorial  waters.]  The  Inspectors  of  Irish 
Fisheries,  in  pursuance  of  the  Steam  Trawling 
(Ireland)  Act,  1899  (52  &  53  Vict.,  c.  74),  s.  3, 
jnade  a  by-law  (duly  approved  of)  prohibiting 
steam  trawling  within  an  area,  defined  by  them, 
which  extended  more  than  three  miles  seaward 
of  low  water-mark.  The  defendant  was  con- 
victed under  this  by-law  for  illegally  fishing 


FISHERIES  ACTS— continued. 
with  an  "  otter-trawl "  at  a  point  some  five 
miles  distant  from  the  coast : — Held  (Gibson,  J., 
diss. ),  that  the  by-law  was  intra  vires,  and  bind- 
ing, at  least,  upon  all  subjects  of  the  British 
Crown.  Quaere,  whether  the  by-law  in  question 
was  valid  in  the  case  of  foreigners  ?  B.  (Coleman) 
V.  PeUit 

K.  B.,  [1902]  2  I.  R.  1  ;  35  L  L.  T.  R.  165"; 
I.  N.  I.  J.  R.  213 

2.  Certiorari — Claim  of  title — Sufficiency 

of  evidence — Severalcomplainants — Lough  Neagh.J 
On  an  application  to  make  absolute  a  conditional 
order  for  a  writ  of  certiorari  to  quash  a  con- 
viction of  Justices  under  s.  41  of  11  &  12  Vict.,, 
c.  92  (Fishery  Act,  ISiS):— Held,  that  the 
Justices'  jurisdiction  under  the  section  was  nots 
ousted  by  reason  of  the  joinder  of  several  com- 
plainants in  one  summons.  Held  also,  that  the 
Court  was  bound  by  the  decision  in  Bloomfield 
V.  Johnston  (I.  E.  S,  C.  L.  68),  to  hold  that  the 
public  have  not  of  common  right  a  right  of  fishery 
in  large  inland  waters  in  which  the  tide  does 
not  flow  or  refiow,  notwithstanding  the  sug- 
gestion of  Lord  Cairns  in  Bristow  v.  Cormicart 
(3  App.  Cas.  641).  Held  also,  that  where  an 
Act  takes  away  the  right  of  certiorari,  the 
evidence  on  which  a  conviction  under  the  Act 
was  grounded  cannot  be  reviewed  by  the  Court 
on  an  application  for  a  writ  of  certiorari.  Held 
also,  that  on  a  complaint  under  s.  41,  of  11  &  12. 
Vict.,  c.  92,  the  question  as  to  the  existence  or 
non-existence  of  a  several  fishery  was  of  the 
essence  of  the  complaint  and  the  evidence  with 
reference  thereto  could  not  be  reviewed  on  an 
application  for  a  writ  of  certiorari.  iJ- 
(M'Erlane)  v.  Justices  of  Co.  Antrim 

Q.  B.,  1  N.  L  J.  R.  209 

3.  Costs — Summary  jurisdiction — Prose- 
cution under  the  Fishery  (Ireland)  Acts — Fishery 
(Ireland)  Acts  (5  <fe  6  Vict.,  c.  106,  s.  94  ;  13  <fc  14 
Vict.,  c.  88,  s.  54 ;  26  «fe  27  Vict.,  c.  114,  s.  43) — 
The  Petty  Sessions  (Ireland)  Act,  1851  (14  <fc  15 
Vict.,  c.  93),  s.  22StatiUe—Bepeal.]  The 
general  provision  of  the  Petty  Sessions  (Ireland) 
Act,  1851,  s.  22,  enabling  Justices  to  give  costs 
not  exceeding  20s.  does  not  repeal  or  limit  the 
wider  special  powers,  conferred  by  5  &  6  Viet., 
0.  106,  s.  94,  and  13  &  14  Viet.,  c.  88,  s.  54,  on 
Justices  at  Petty  Sessions,  of  awarding  to  the 
successful  party  in  cases  of  complaints  under 
the  Fishery  (Ireland)  Acts,  the  costs,  charges, 
and  expenses  of,  and  incident  to,  such  com- 
plaints and  the  proceedings  therein.  Hosford, 
Appellant ;  Devine,  Respondent 

Q.  B.,  [1898]  2  I.  R.  28  ;  31  I.  L.  T.  R.  179 

4. Deleterious  matter — Diliuion  in  river 

— Point  at  which  deleterious  character  of  matter 
placed  in  river  is  to  be  ascertained — 5<fc  6  Vict, 
o.  106,  s.  80.]  F.  &  H.,  Ltd.,  a  firm  of  mill- 
owners  at  H.,  were  prosecuted  for  having  caused 
deleterious  or  poisonous  liquid  to  flow  from  their 
works  into  the  river  M.,  in  breach  of  5  &  6  Vict., 
c.  106,  a.  80.  The  case  was  dismissed  by  the 
magistrates  before  whom  it  was  originally  heard, 
and,  on  appeal  to  Quarter  Sessions,  it  was  heard, 
by  the  Chairman  alone,  who  came  to  the  con- 
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FISHERIES  ACTS—continued. 
elusion  on  the  facts  that  the  matter,  although 
highly  deleterious  to  fish  when  discharged  into 
"the  river,  became,  at  the  instant  of  its  getting 
into  the  river,  so  largely  diluted  as  to  cease  to 
be  deleterious.  HolcUng  that  the  point  at  which 
it  was  to  be  determined  whether  the  discharge 
was  deleterious  or  not,  under  the  section,  was 
immediately  after  it  entered  the  waters  of  the 
river,  he  dismissed  the  summons,  but  subject 
to  a  case  stated  for  the  opinion  of  the  King's 
Bench  Division.  The  order  of  the  Chairman  of 
■Quarter  Sessions,  incorporating  the  case  stated, 
was  brought  up  by  writ  of  certiorari,  and  the 
sufficiency  of  the  reasons  set  out  in  the  case 
stated  as  justification  for  the  order  of  acquittal 
was  discussed  : — Held,  by  Lord  O'Brien,  L.C.J*., 
Palles,  C.B.,  and  Gibson,  J.  (Madden  and  Wright, 
JJ.,  diss.),  that  the  time  at  which  the  deleterious 
■character  of  the  matter  was  to  be  ascertained 
was  at  the  moment  it  entered  the  river ;  that 
the  effect  of  the  action  of  the  river  upon  it  was 
immaterial,  and  that,  accordingly,  the  grounds 
set  out  in  the  case  stated  as  a  justification  for 
the  acquittal  were  bad  in  law.  JJ.  (King)  v. 
■Chairman  and  Justices  of  Antrim 

K.  B.,  [1906]  2  I.  R.  298 

5. Hititt-net— License  for — Eels — Tender 

■of  maximum  amount  for  license — 11  <fc  12  Vict., 
■c.  92,  s.  21.]  Draft-nets  for  eels  are  amongst  the 
«ngine3  mentioned  in  the  schedule  to  11  &  12 
Yict.,  c.  92,  and  the  Conservators  of  Fisheries  are 
tound  to  issue  licenses  for  such  nets  to  any  per- 
sons requiring  the  same  on  tender  of  the  maxi- 
mum amount  charged  therefor ;  and  it  is  not 
necessary  that  the  provisions  of  section  21  of 
the  Act  should  be  put  in  force  before 
licenses  should  be  issued.  A  Board  of  Con- 
servators passed  a  resolution  fixing  the  duty 
for  "  an  eel  draft-net,"  but  limiting  the  time 
and  place  within  which  such  should  be  used. 
The  Department  of  Agriculture  subsequently 
settled  a  form  of  license  for  "  a  draft-net  for 
eels  "  "without  such  restrictions,  under  section  28 
of  the  Act : — Hdd  (reversing  the  decision  of  the 
majority  of  the  King's  Bench,  but  affirming  the 
judgment  of  Lord  O'Brien,  L.C.J.),  that  the 
Conservators  were  bound  to  sell  a  license  for  a 
•draft-net  for  eels  to  any  person  requiring  the 
same  on  tender  of  the  maximum  charge  therefor 
mentioned  in  the  schedule  to  the  Fishery  Act 
of  1848.  B.  {Johnston)  v.  Coleraine  Fishery 
Conservators 

K.  B.,  App.,  [1906]  2  I.  R.  219,  244 

6. Drift-net  fishing  for  saimon— Public 

Tight  of  fishitig  in  tidal  and  navigable  channel — 
Nuisance  to  several  fishery — Fixed  net  or  engine — 
Damage  caused  by  the  acts  of  several  persons,  each 
independently  engaged  in  dmng  what  by  itself  is 
lawfuf]  The  Irish  Society  are  entitled,  under  a 
charter  of  King  Charles  IL,  to  a  several  fishery 
in  Lough  Foyle,  which  is  approached  from  the 
open  sea  by  two  channels  north  and  south  of  a 
sand  bank.  The  north  channel,  which  is  about 
three-quarters  of  a  mile  "wide,  and  outside  the 
limits  of  the  Society's  fishery,  has  been  for  many 
;years  fished  for  salmon  by  drift-net  at  night 


FISHERIES  ACTS— continued. 
from  the  second  week  in  June  to  the  last  weet 
in  July.  Those  nets  are  from  600  to  1,000  yards 
in  length,  and  15  feet  in  depth ;  corks  are 
attached  to  a  light  rope  at  the  top,  and  leaden 
weights  are  suspended  from  the  bottom  of  the 
net.  Each  net  is  worked  by  a  boat  to  which 
it  is  attached  by  a  rope.  The  nets  are  usually 
shot  out  at  the  last  hour  of  the  ebb-tide  if  it 
occurs  at  night,  and  at  first  hang  in  a  perpen- 
dicular position  across  the  part  of  the  channel 
they  occupy,  but  drift  with  the  tide,  until  they 
are  straight  up  and  down  channel,  when  they 
are  boarded.  Only  two  casts  can  be  made  of  a 
night.  So  long  as  the  net  is  straight  across  the 
channel  or  slantwise,  the  fish  strike  the  net, 
push  their  head  through  the  meshes,  and  get 
entangled  by  their  gill  covers.  When  many 
boats  were  working,  they  used  to  shoot  alter- 
nately from  either  side  of  the  channel,  and  the 
nets  would  overlap.  Very  large  quantities  of 
fish  were  taken  by  these  nets.  The  number  of 
nets  varied  from  night  to  night  during  the 
season.  In  that  of  1908  the  maximum  was 
twenty-nine  and  the  minimum  six.  In  an 
action  by  the  Attorney-General,  at  th3  relation 
of  the  Society  and  the  lessees  of  their  several 
fishery,  for  an  injunction  to  restrain  the  drift- 
net  fishing  for  salmon,  the  defendants  relied  on 
their  right  as  members  of  the  public  to  capture 
as  many  salmon  as  they  could  by  methods  which 
were  not  illegal : — Held,  by  Meredith,  M.R.,  and 
by  the  Court  of  Appeal,  affirming  his  judgment, 
that  the  method  of  fishing  adopted  by  the  defen- 
dants and  others  of  the  public  was  not  a  nuisance 
at  Common  Law ;  and  that  the  nets  used  were 
not  illegal  as  being  "  fixed  nets  "  or  "  fixed 
engines "  within  the  meaning  of  the  Irish 
Fisheries  Code.  The  use  of  drift-nets  for  the 
capture  of  salmon  in  Ireland  is  legal.  The  Duke 
of  Atholl  V.  Glover  Incorporation  of  Perth  ([1900] 
A.  C.  403)  does  not  apply  to  Ireland.  Irish 
Society  v.  Fleming  and  others 

M.  R.,  App.,  [1911]  1 1.  R.  323,  353  ; 
[Affirmed  by  H.  of  L.    See  No.  7] 

7.  Drift-nets— Fishing    for    salmon — 

Nuisance — " Fixed  engines  " — 13  &  14  Vict.,c.  88 
s.  1  ;  26  (fc  27  Vict.,  c.  114,  s.  4.]  On  appeal  by 
the  plaintiffs  from  the  judgment  of  the  Court  of 
Appeal,  dated  February  27,  1911  ([1911]  1  L  K. 
323,  353),  the  House  of  Lords  affirmed  the 
judgment  of  the  Court  of  Appeal  and  dismissed 
the  appeal  with  costs.  Irish  Society  v.  Fleming 
H.  L.,  [1912]  1  I.  R.  287 

8. Fishing  in  close  season — Complainant 

not  an  inspector  for  the  district — Not  an  eye- 
witness— Comrnon informer — 26  *  27  Via.,  c.  114 
s.  20 ;  14  <fc  15  Vict.,  c.  93,  s.  10.]  A  fishery 
inspector  was  complainant  in  a  case  of  an  offence 
against  fishery  laws  committed  outside  his 
district,  and  not  in  his  presence : — Held,  that 
he  could  prosecute  as  a  common  informer,  it  not 
being  necessary  that  a  common  informer  should 
be  an  eye-witness  of  the  event.  M'Cormcick  v. 
Carroll  and  others  K.  B.,  45  I.  L.  T.  R.  7 

9.  Fixed  engine  —  Certij/iMje  of  inspec- 
tors— Engine   not   comspondittg   in    description 
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FISHERIES  ACTS— continued, 
with  tTie  certificate— 26  &  21  Vict,  u.  114,  s.  6; 
32  <fc  33  Vict.,  c.  92,  a.  16.]  The  certificate  of 
the  Fishery  Commissioners,  given  pursuant  to 
26  &  27  Vict.,  c.  114,  b.  6,  affords  no  defence  to 
a  prosecution  for  erecting  or  using  a  fixed  engine 
for  fishing,  contrary  to  32  &  33  Vict.,  c.  92,  s.  16, 
unless  the  fixed  engine  so  erected  or  used  is,  in 
"  situation,  size,  and  description,"  in  confor- 
mity with  the  certificate.  Hosford,  Appellant ; 
M'Auliffe,  Respondent       K.  B.,  [1903]  2  I.  K.  1 

10. Fixed  net.]    A.,  owner  in  fee  of  the 

shore  adjoining  the  River  ;S.,  let  to  B.,  by 
yearly  tenancy,  a  fixed  net,  erected  in  1815,  and 
continued  down  to  present  time  in  the  same 
site  : — Held,  reversing  the  decision  of  the  Com- 
missioners of  Fisheries,  that  the  letting  to,  and 
user  by  B.  did  not  render  the  net  illegal  under 
the  5  &  6  Vict.,  c.  106,  s.  19.  Vandeleurv. 
Malcolmson       Q.  B.,  [1865]  17  1,  C.  L.  R.  569 

11. Fixed  net  —  Condemned  by  commis- 
sioners as  illegal — Injury  to  navigation — "  Legally 
erected  " — New  inquiry — Mandamus — 26  tfc  27 
Vict.,  c.  114,  s.  40  —  Application  to  re-enter 
appeal.'^  In  1863,  on  an  inquiry  before  the 
Fishery  Commissioners  as  to  the  legality  of  a 
fixed  net  at  D.,  in  the  County  of  Waterford, 
the  Commissioners  held  that  the  fixed  net  was 
illegal  on  the  ground  that  title  was  not  shown, 
and  also  on  the  ground  that  the  net  was  injurious 
to  navigation.  In  1864,  upon  appeal  by  way 
of  special  case  stated  for  the  Queen's  Bench,  an 
order  was  made  affirming  the  order  of  the  com- 
missioners, so  far  as  same  decided  that  the  fixed 
net  was  injurious  to  navigation  and  should 
therefore  be  abated,  the  Court  not  deciding  the 
question  of  title  raised.  In  1893,  G.  (who  was 
a  minor  at  the  date  of  the  proceedings  in  1863 
and  1864)  alleging  that  the  injury  to  navigation 
liad  ceased,  applied  to  the  Inspectors  of  Irish 
Fisheries  to  hold  an  inquiry  as  to  whether  the 
weir  was  now  injurious  to  navigation.  An  in- 
quiry was  held,  and  the  inspectors  reported 
that  the  weir,  if  erected  at  D.,  would  not  now 
be  injurious  to  navigation,  but  declined  to  issue 
a  certificate  under  the  Salmon  Fisheries  Act, 
1863,  as  the  question  of  title  raised  by  the 
special  case  had  been  left  undisposed  of  by  the 
Court  of  Queen's  Bench.  G.  then  applied  to 
the  Queen's  Bench  Division  for  an  order  for 
writ  of  mandamus  directed  to  the  inspectors  to 
hold  an  inquiry  into  his  title  to  use  a  fixed  net, 
at  D.,  or  for  an  order  commanding  them  to 
issue  a  certificate  under  the  Salmon  Fisheries 
Act,  1863,  authorising  him  to  erect  a  fixed  net, 
or  for  an  order  that  the  appeal  by  way  of  special 
case  stated  might  be  reinstated  for  hearing  as 
not  finally  disposed  of : — Held,  by  the  Queen's 
Bench  Division  and  the  Court  of  Appeal,  that 
the  application  should  be  refused ;  that,  the 
appeal  having  been  finally  disposed  of  by  the 
Queen's  Bench  in  1864,  all  jurisdiction  of  the 
Court  in  regard  thereto  was  spent ;  that  the 
fixed  net  had  been  finally  and  conclusively  con- 
demned in  1864  as  injurious  to  navigation,  and 
was  not  "  legally  erected  in  the  open  season  of 


FISHERIES  ACTS— continued. 
1862  ; "  and  that  no  new  inquiry  was  open. 
Moore-Smyth  v.  Devonshire  (Fishery  Cases,  June 
17,  1871)  and  E.  {Beeves)  v.  Inspectors  of  Irish 
Fisheries  (20  L.  R.  I.  155)  disapproved  of. 
Qucere,  having  regard  to  the  provision  of  section 
40  of  the  Salmon  Fisheries  (Ireland)  Act,  1863, 
does  mandamus  lie  to  compel  the  Inspectors  of 
Irish  Fisheries  to  grant  a  certificate  under  that 
Act  ?  B.  {Goghlan)  v.  Inspectors  of  Irish 
Fisheries  Q.  B.,  App.,  [1896]  2  I.  R.  40,  57 

12. Fixed  nete — Inquiry  a^  to  title — Man- 
damus—2&  cfe  27  Vict.,  c.  114,  a.  40.]  The 
Inspectors  of  Irish  Fisheries  granted  a  certificate 
in  1880  to  F.  G.  B.  of  his  right  to  use  a  fixed 
bag  net  in  the  River  Sneem.  In  1883  a  lease 
of  the  fisheries  in  the  River  Sneem  was  made 
to  "  The  Sneem  (Co.  Kerry,  Ireland)  Oyster 
and  Salmon  Fisheries  Company,  Limited,"  for 
twenty-one  years  from  November  1,  1882.  A 
transfer  of  the  certificate  to  J.  F.  B.,  then  the 
manager  of  the  company,  was  signed  by  the 
inspectors  in  1889.  The  lands  in  connection 
with  which  the  fishery  was  enjoyed  were  pur- 
chased in  the  Landed  Estates  Court  in  1891  by 
the  prosecutors.  Shortly  afterwards  the  com- 
pany went  into  liquidation,  and  was  dissolved 
on  June  17,  1893 ;  and  thereupon  the  lease 
granted  in  1883  was  struck  out  of  the  Landed 
Estates  Court  rental,  and  was  not  referred  to  in 
the  conveyance  to  the  prosecutors.  The  liqui- 
dator of  the  company  declined  to  execute  a 
surrender  of  the  lease  after  the  dissolution  of 
the  company.  The  original  owners,  by  deed 
dated  the  14th  July,  1893,  granted  to  the  pro- 
secutors the  above-mentioned  fisheries  and  the 
right  to  use  the  fixed  net.  In  April,  1897,  an 
application  was  made  to  the  inspectors  for  a, 
transfer  of  the  certificate  to  the  prosecutors, 
but  the  inspectors  refused  to  comply  with  this 
request  until  they  should  be  satisfied  that  the 
lessee's  interest  in  the  lease  of  1883  had  deter- 
mined. On  an  application  to  make  absolute  a 
conditional  order  directing  the  inspectors  to 
execute  the  required  transfer  to  the  prosecutors  : 
Held,  that  inasmuch  as  section  16  of  32  &  33 
Vict.,  c.  92,  imposing  a  penalty,  necessitates  the 
obtaining  of  a  certificate,  m,andamus  will  lie 
notwithstanding  the  provisions  of  section  40  of 
26  &  27  Vict.,  c.  114,  to  compel  the  Inspector, 
of  Irish  Fisheries  to  hold  an  inquiry  into  an 
applicant's  claim  for  such  certificate.  B. 
( Warden)  v.  Inspectors  of  Irish  Fisheries 

Q.  B.,  [1899]  2  I.  R.  21 

13. Illegal     fishing — Fishery     (Ireland) 

Act,  1842  (5  <fc  6  Vict.,  c.  106),  ss.  103,  106— 
Summary  jurisdiction — Seizure  of  nets  illegally 
fished  in  a  river  forming  the  boundary  of  two 
counties — Application  for  order  of  forfeiture  at 
"  the  next  Petty  Sessions  Court  "—-Jurisdiction 
of  Justices  of  either  county  to  hear  the  applica- 
tion— "  Prosecution  of  an  offence."']  Section  103. 
of  the  Fisheries  (Ireland)  Act,  1842,  provides 
that  in  case  an  officer  authorised  to  do  so  shall 
seize  any  nets  illegally  used,  it  shall  be  lawful 
for  him ' '  to  retain  the  same  in  his  custody  until 
the  next  sitting  of  the  Petty  Sessions  Court  or 
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any  adjournment  thereof  in  the  district  where 
the  same  shall  be  seized,  and  at  such  Petty 
Sessions  Court  it  shall  be  lawful  for  the  Justices 
to  order  the  forfeiture  of  such  nets."  Section 
106  of  the  same  Act  provides  that,  "  where  any 
of  the  offences  mentioned  "  in  the  Act  shall  be 
committed  in  or  upon  any  lake  or  river  forming 
the  boundary  between  any  two  counties  or 
sessional  districts,  "  such  offence  may  be  pro- 
secuted in  either  of  such  counties  or  districts, 
and  may  be  alleged  and  stated  to  have  been 
committed  therein."  On  the  night  of  January  3 
a  water  bailiff  of  the  Board  of  Conservators  of 
the  Limeriolt  district  seized  certain  nets  that 
were  being  illegally  fished  in  M.'s  eel  weirs  in 
the  River  Shannon,  and  applied  on  January  18 
to  the  Justices  sitting  at  Castleconnell  Petty 
Sessions  for  an  order,  and  obtained  an  order, 
for  their  forfeiture.  The  River  Shannon  at 
this  point  forms  the  boundary  between  the 
Counties  Clare  and  Limerick,  and  between  the 
Petty  Sessions  Districts  of  Doonas  (Clare)  and 
Castleconnell  (Limerick).  A  Court  of  Petty 
Sessions  sat  at  Castleconnell  on  the  4th,  and  at 
Doonas  on  the  15th  of  January.  M.  having 
applied  to  quash  the  order : — Held,  that  the 
proceeding  to  procure  a  forfeiture  was  a  "  pro- 
secution of  an  offence "  within  section  106  ; 
that  the  words  "  next  sitting  of  the  Petty 
Sessions  Court  "  meant  the  next  sitting  at  which 
it  was  reasonably  practicable  to  make  the 
application ;  and  that  the  Justices  sitting  at 
Castleco-inell  on  the  18th  had  jurisdiction  to 
make  the  order  in  question.  Hdd  further,  that 
it  was  unnecessary  for  the  Justices  to  set  out  on 
the  face  of  their  order  that  the  Court  was  the 
Petty  Sessions  Court  next  sitting  or  an  adjourn- 
ment thereof.  R.  {Mackey)  v.  Justices  of  Co. 
Limerick  Q.  B.,  [1898]  2  I.  R.  135 

14. Liability  to  erect  gratings — "  Point  of 

return" — Owner  of  water-course — -Tidal  and 
navigable  river — Onus  of  proof — 5  <fc  6  Vict, 
c.  106,  s.  76 — Quarter  Sessions — Acquittal  subject 
to  case  stated  — ■  Jurisdiction  at  common  law — 
Certiorari — Power  to  quash.']  In  a  prosecution 
under  section  76  of  5  &  6  Vict.,  c.  106,  the  onus 
is  on  the  prosecutor  to  show  (1)  that  there  is  a 
constructed  water-course  ;  (2)  the  point  of  return 
of  such  water-course  to  the  river ;  (3)  that  the 
defendant  is  the  occupier  of  such  water-course 
at  the  point  of  return  ;  and  (4)  that  the  defendant 
as  such  occupier,  has  failed  to  place  a  grating 
at  such  "  point  of  return."  Where  the  water- 
course is  a  tidal  and  navigable  river  the  defen- 
dant cannot  be  convicted  for  neglecting  to  erect 
a  grating  on  such  water-course,  for  that  would 
be  to  convict  a  defendant  for  not  performing  an 
unlawful  act.  When  a  Court  of  Quarter  Sessions 
on  appeal  acquits  a  defendant  subject  to  a  case 
stated,  and  sets  forth  in  such  case  stated  the 
grounds  upon  which  it  acted,  the  King's  Bench 
Division,  has  jurisdiction  under  the  common 
law  to  bring  up  such  acquittal  by  writ  of 
certiorari,  and  to  inquire  into  the  sufficiency  of 
the  grounds  set  forth  in  the  case  stated ;  but 
the   power   of   the   King's   Bench   Division  is 
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limited  to  affirming  or  quashing  such  conviction, 
and  where  such  acquittal  at  Quarter  Sessions  is 
a  reversal  on  appeal  from  the  decision  of  Justices 
in  Petty  Sessions  the  effect  of  the  King's  Bench 
Division  quashing  the  order  of  acquittal  at  the 
Quarter  Sessions  is  to  set  up  the  order  of  con- 
viction made  by  the  Justices  in  Petty  Sessions. 
B,  (Hosford)  v.  Co.  Limerick  Justices 

K.  B.,  42  I.  li.  T.  R.  105 

15. lileence— 11  dh  12  Vict.,  c.  92,  ss.  22, 

28 —  Yearly  licence — Calendar  year.]  The  annual 
licences  for  which  provision  is  made  in  the 
Fishery  (Ireland)  Act,  1848,  ss.  22,  28,  are 
licences  for  the  calendar  year  for  which  same 
are  issued.  Hosford,  Appellant  ;  Mackey,  Respon- 
dent Q.  B.,  [1897]  2  I.  R.  292 

16. Licence  to   fish   for   salmon   with 

single  rod — Having  in  possession  two  rods  in 
fishing  order  near  fishing  place — Fisheries 
(Ireland)  Act,  1848  (H  &  12  Vict.,  c.  93),  s.  29  ; 
Fisheries  (Ireland)  Act,  1869  (32  cfc  33  Via.,  c.  92, 
s.  17.]  Section  29  of  the  Fisheries  (Ireland)  Act, 
1848  (11  &  12  Vict.,  0.  92),  provides  that  any 
person  using  any  engine  (which  includes  a  salmon 
rod),  or  having  the  same  erected  or  in  fishing 
order,  or  found  with  the  same  in  his  possession 
in  or  near  any  fishing  place,  or  going  to  or 
returning  from  fishing,  shall,  on  demand  by  one 
of  certain  specified  persons,  produce  "  the  licence 
for  the  same."  Section  17  of  the  Fisheries 
(Ireland)  Act,  1869  (32  &  33  Vict.,  o.  92),  enacts 
that  every  licence  "  to  fish  with  single  rod  and 
line  "  shall  have  the  name  and  address  of  the 
person  to  whom  same  shall  be  sold  written 
thereon  in  clear  and  legible  characters,  and  such 
licence  shall  not  be  transferred  to  or  available 
for  any  person  except  the  person  named  therein, 
and  any  person  fishing  with  single  rod  and  line, 
without  a  licence  so  to  do,  shall  be  subject  to 
certain  penalties.  A  person  found  with  two 
salmon  rods  in  his  possession,  both  erected  in 
fishing  order,  near  a  fishing  place,  on  demand 
made  by  the  water  bailiff  for  the  district,  pro- 
duced a  licence  in  the  prescribed  form  to  fish 
for  salmon  with  a  single  rod,  but  did  not  produce 
any  second  licence  for  a  second  rod,  and  had 
not,  in  fact,  any  such  licence.  He  was  pro- 
secuted for  having  in  his  possession  in  or  near 
a  fishing  place  a  salmon  rod,  and  for  having 
failed  to  produce  a  licence  for  the  same  : — EM, 
by  Palles,  C.B.,  and  Gibson,  Madden,  and  Dodd, 
JJ.,  Boyd,  J.,  dissenting,  that  the  licence 
required  was  a  licence  to  the  person  to  fish  with 
any  single  rod  and  line,  and  not  a  licence  for  a 
particular  rod  and  line,  and  that  the  only  re- 
striction on  the  respondent,  who  had  a  licence 
for  one  rod,  was  not  to  use  more  than  one  rod 
at  the  same  time.    Alton  v.  Irvine 

K.  B.,  [1915]  2  I.  R.  72;  49  L  L.  T.  R.  38 

17. Penalty— Prosecmiiora  under  32  cfc  33 

Vict.,  c.  92,  s.  16—13  cfc  14  Vict.,  c.  88,  s.  53.] 
On  appeal  under  13  &  14  Vict.,  o.  88,  s.  53,  a 
very  strong  case  must  be  made  to  justify 
mitigation  of  the  penalty  prescribed  by  the 
statute  : — Semble,  there  is  no  jurisdiction  to 
reduce  the  statutory  penalty  at  all.    Remarks 
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on   Doran    v.  Cunningham  (20  L.  R.  I.  544). 
R.  (Altcm)  V.  M'Auliffe 
Gibson,  J.,  [1894]  2  I.  R.  127  ;  28 1.  L.  T.  R.  21 

18. Possession  of  salmon  in  close  season 

— Salmon  caught  by  net  in  dose  season  for  netting, 
but  open  for  season  angling — 5  <fc  6  Vict.,  c.  106, 
.1.  36.]  It  is  an  ofEence  under  section  36  of 
5  &  6  Vict.,  c.  106,  for  a  person  to  expose  for 
sale  or  have  in  liis  custody  or  possession,  salmon 
caught  by  net  during  the  close  season  for  net- 
fishing,  notwithstanding  that  at  the  time  of  his 
exposing  them  for  sale,  &c.,  angling  for  salmon 
by  rod  and  line  is  lawful.  King,  Appellant  ; 
Russell,  Respondent 
K.  B.,  [1909]  2  I.  R.  25  ;  42  I.  L.  T.  R.  264 

19. Possession  of  salmon  In  close  season 

■ — 5  cfc  6  Vict.,  c.  106,  s.  26 — Close  season  for  dis- 
trict— Possession^  in  such  district.']  On  appeal 
from  the  Cork  Police  Court,  dismissing  on  the 
merits  a  summons  under  the  5  &  6  Vict.,  u.  106, 
s.  26  : — Held,  reversing  the  decision  below,  that 
possession  during  the  close  season  in  the  Cork 
district  constituted  an  ofEence  under  the  above 
section,  although,  in  some  other  districts  which 
supplied  salmon  to  the  Cork  market,  the  season 
for  net-fishing  for  salmon  was  open.  Brennan, 
Secretary  Cork  Fishery  Conservators  v.  Kinmouth 
Rec.  Cork,  45  I.  L.  T.  320 

20.  Practice — Appeal  from  Petty  Sessions 

—32  <fe  33  Vict.,  c.  92,  s.  16—13  <fc  14  Vict,  c.  88, 
s.  51.]  The  Court  of  Quarter  Sessions  is  the 
proper  tribunal  for  hearing  appeals  under  the 
Fisheries  Acts  from  Magistrate  at  Petty  Sessions. 
Hosford  V.  M'Auliffe     Co.  Ct.,  29  I.  L.  T.  R.  31 

21. Salmon   fishing — Fixed  nets — Drift 

nets — Common  nuisance — Obstruction  to  naviga- 
tion— Injuries  to  fish — "  Fixed  engines  " — 
Fisheries  (Ireland)  ^c<,  1850  ( 13  *  14  Vict.,  c.  88) 
s.  1 — Salmon  Fishery  (Ireland)  Act,  1863  (26  <fc  27 
Vict.,  c.  114),  s.  4.]  Drift  nets  from  600  to  1,000 
yards  in  length  and  15  feet  in  depth,  with  corks 
at  the  tops  and  sinking  weights  at  the  bottom 
controlled  by  a  hauling-in  rope  attached  to  a 
boat,  but  with  no  attachment  to  the  shore, 
were  paid  out  from  the  sterns  of  the  boats  at 
high  or  low  water  during  the  nights  of  June  and 
July,  and  allowed  to  drift  across  a  channel 
about  1,500  yards  in  width  a  short  distance 
without  the  limits  of  the  appellants'  several 
fishery  in  the  water,  bay,  creek  and  river  of 
Lough  Foyle.  The  meshes  of  the  nets  were 
2J  inches  square.  Salmon  from  5  to  9  lbs.  in 
weight  were  caught  in  them  by  the  gills  on  their 
way  from  the  sea  to  the  appellants'  fishery. 
The  appellants  claimed  that  the  nets  were  an 
obstruction  to  navigation  and  a  common 
nuisance,  also  that  they  were  fixed  nets  or  fixed 
engines  within  the  definition  contained  in 
section  6  of  the  Irish  Fishery  Act,  1850,  and  not 
having  been  erected  for  catching  salmon  in 
1862  were  illegal  under  section  4  of  the  Irish 
Fishery  Act,  1863  -.—Held,  that  the  catching  of 
fish  in  the  estuary  was  not  an  actionable 
obstruction  to  the  upper  waters'  proprietors  or 
unlawful  by  common  law,  and  that  the  nets  were 
not  "  fixed'  nets  "  or  "  fixed  engines  "  witliin 
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section  1  of  the  Irish  Fishery  Act,  1850.  Held 
also,  that  the  decision  in  Wedderburn  v.  Dake 
of  Atholl,  [1900]  A.  C.  403,  413,  had  no  applica- 
tion to  the  present  case. — Society,  eke,  of  the 
New  Plantation  in  Ulster  and  the  Attorney- 
General  for  Ireland  v.  Harold 

H.  L.,  46  I.  L.  T.  R.  273 

22.  Trout — Caught   in   close  season  for 

salmon,  but  before  1st  October — 5  <fc  6  Vict,  c.  106, 
ss.  30,  36.]  Section  36  of  5  &  6  Vict.,  c.  106, 
must  be  read  as  if  the  words  "  or  trout "  were 
inserted  after  "  close  season  for  salmon  "  in  the 
commencement  of  the  section.  It  is  therefore 
not  an  offence  to  be  in  possession  of  trout  after 
the  close  season  for  salmon  but  before  that  for 
trout  has  commenced.  Devlin,  Appellant ; 
Kidd,  Respondent  (Ex.  Div.,  29  I.  L.  T.  112) 
stated  and  followed.  Devlin,  Appellant ;  Hurst, 
Respondent 

Ex.,  [1897]  2  I.  R.  290  ;  31  I.  L.  T.  R.  113 

23.  Trout — Salmon.]     A  person  cannot 

be  convicted  under  the  Fishery  Acts  for  having 
trout  in  his  possession  between  September  1st 
and  29th  in  salmon-frequented  waters  within 
13  &  14  Vict.,  u.  88,  s.  45.     Kidd  v.  Devlin 

Ex.,  29  I.  L.  T.  112 

24. Water-bailiffs  —  Appointment  of^ 

Payment  of — Conservators — 5  <fe  6  Vict,  c.  106, 
s.  82—11  <fc  12  Vict  c.  92,  s.  19—54  *  55  Vict., 
c.  20,  s.  9.]  Under  54  &  55  Vict.,  c.  20,  =.  9, 
an  appointment  of,  among  others,  a,  water- 
bailiff,  must  be  printed  in  a  prescribed  form, 
with  the  seal  of  the  Board,  and  signed  by  not 
less  than  three  members  of  it,  and  a  water- 
bailiff  appointed  without  these  formalities 
cannot  recover  his  salary.  Robinson  v.  Letter- 
kenny  Conservators  of  Fisheries 

Co.  Ct.,  30  I.  L.  T.  205 

25.  Weir — Eel  weir — Salmon  weir — Free 

gap — Weir  not  extending  more  than  half  way 
across  a  river — Implied  repeal  of  statute — Repeal 
by  Statute  Law  Revision  Act — Interpretation  of 
statute  law.]  The  respondents  were  owners  of 
two  eel  weirs  in  the  Shaimon,  which,  in  1863, 
and  since  that  year,  had  been  without  a  free 
gap.  It  was  admitted  that  neither  weir  extended 
more  than  half  way  across  the  river.  In  a 
prosecution  before  Justices  under  section  12  (1) 
of  the  Salmon  Fisheries  (Ireland)  Act,  1863,  for 
not  making  a  free  gap  therein  "  within  twelve 
months  after  the  commencement  of  this  Act " 
of  1863,  the  Justices  dismissed  the  complaint 
on  the  ground  that  the  ofEence  under  this  sub- 
section was  not  a  continuing  one,  and  that  the 
prosecution  should  have  been  brought  within 
six  months  after  the  expiration  of  the  twelve 
months  limited  by  section  12  (1)  of  the  Act. 
On  case  stated  for  the  opinion  of  the  Queen's 
Bench  Division : — Held,  that  the  ofEence  men- 
tioned in  section  12  (1)  of  the  Act  of  1863,  was 
a  continuing  offence,  and  was  not,  as  contended, 
a  complete  offence  at  the  expiration  of  the 
twelve  months  after  the  passing  of  the  Act,  and 
that  therefore  a  prosecution  could  rightly  be 
brought,  against  the  owner  for  the  time  being, 
to  recover  the  prescribed  penalties  incurred  by 
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him  during  the  period  (aa  limited  by  13  &  14 
Vict.,  0.  88,  a.  50)  of  aix  calendar  montha  pre- 
ceding the  date  of  the  summons.  Held  further, 
that  section  41  of  the  Act  of  1842  (5  &  6  Vict., 
c.  106)  having  been  superseded  and  repealed 
impliedly  by  section  9  of  the  Act  of  1863,  and  in 
express  terms  by  the  Statute  Law  Revision  Act 
of  1892  (55  &  56  Vict.,  o.  19),  the  provisions 
therein,  by  which  its  operation  was  confined  to 
weirs  "  which  extend  more  than  half  way  across 
any  river,"  could  not  be  used  to  limit  the  general 
application  of  the  words  "  every  fishing  weir  " 
in  section  9  of  the  Act  of  1863,  so  as  to  exclude 
irom  its  operation  those  weirs  which  did  not 
extend  more  than  half  way  across  the  river. 
Held  further,  that  the  Act  of  1863  applied  to 
«el  weirs,  and  not  to  salmon  weirs  only,  and 
that,  therefore,  under  section  9  of  that  A.ct,  it 
was  required  that  eel  weirs  should  have  a  free 
gap  in  accordance  with  the  regulations  in  that 
section.  Held  further,  that  the  provisions  in 
section  9  of  the  Act  of  1863,  that  the  free  gap 
should  be  ' '  not  leaa  than  one-tenth  part  of  the 
width  of  the  stream,"  must  be  construed  as 
meaning  one-tenth  part  of  the  width  of  that  part 
■of  the  stream  which  was  intercepted  between  the 
extremities  of  the  weir.  Massy  Weslropp  v. 
Commissioners  of  Public  Works  in  Ireland 

Q.  B.,  [1896]  2  I.  R.  93 
26.  Weir — Prohibition— Justices — Juris- 
diction— Case  stated  (20  ifc  21  Vict.,  c.  43) — 
Finality  of  decision  of  Superior  Court — Salmon 
Fisheries  (Ireland)  Acts — Legal  free  gap — Certi- 
ficate of  Special  Commissioners  declaring  a  weir 
to  be  legal,  its  effect.}  A.  had  been  convicted 
before  Justices,  in  1867,  for  not  maintaining 
a  free  gap  in  his  weir  at  Lismore,  and  the  Justices 
had,  at  his  request,  stated  a  case  for  the  Court 
of  Queen's  Bench  upon  the  question  (substan- 
tially), whether  (having  regard  to  the  fact  that 
a  free  gap  had,  in  1865,  been  made  in  said  weir 
in  accordance  with  the  directions  of  the  Fishery 
Conimissioners,  who  thereupon,  in  1866,  had 
certified  the  weir  to  be  legal,  the  weir  not  having 
since  been  altered)  they  had  jurisdiction  to 
convict  upon  proof  that  the  bottom  of  the  gap 
was,  as  a  fact,  higher  than  the  level  of  the 
natural  bed  of  the  stream.  The  Queen's  Bench 
having  affirmed  the  conviction,  D.  obtained 
liberty  from  the  Court  of  Chancery  (Lord 
O'Hagan,  C.)  to  declare  in  prohibition  against 
the  Justices.  To  his  declaration.  Foot,  the 
coniplainant  at  Petty  Sessions,  pleaded  the 
decision  of  the  Queen's  Bench  as  conclusive. 
To  this  D.  demurred,  and,  the  Lord  Chancellor 
having  allowed  the  demurrer  ; — Hdd,  on  writ 
of  error  to  the  Exchequer  Chamber,  that  the 
case  was  not  one  for  a  prohibition,  and  that  the 
order  allowing  the  demurrer  should  be  reversed. 
Duke  of  Devonshire  v.  Foot 

Ex.  Cham.,  [1900]  2  I.  R.  211 
27.  — —  Vleh— Salmon  Fishery  (Ireland)  Act, 
1863  (26*27  Vict.,  c.  114),  ss.  9,  12— Certifimte 
of  Special  Commissioners  declaring  a  weir  to  be 
ligal,  its  effect — Free  gap — Justices,  jurisdiction 
io  convict  (a)  for  not  making  legal  free  gap,  (b)  for 
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not  maintaining  same,  notwithstanding  order  of 
Special  Commissioners  of  Fisheries  certifying  the 
weir  and  gap  to  be  legal— Judgment  in  rem.]  D. 
was  prosecuted,  in  1898,  before  Justices  (imder 
26  &  27  Vict.,  c.  114,  s.  12),  for  (a)  not  making 
a  free  gap  in  his  weir  at  Lismore  in  accordance 
with  the  four  regulations  of  section  9  of  that 
Act ;  and  (6)  for  not  maintaining  a  free  gap 
therein  in  accordance  with  those  regulations. 
D.  set  up  as  a  defence  an  order  dated  February 
15, 1866,  of  the  Special  Commissioners,  certifying 
that  a  free  gap  had  been  made  therein  (in  com- 
pliance with  an  undertaking  by  D.),  and  deciding 
the  said  weir  to  be  legal ;  and  D.  further  proved 
that  the  free  gap  had  been  constructed  in 
accordance  with  plans  approved  of  by  the  Com- 
missioners, and  had  not  been  in  any  way  altered 
since  1886.  The  Justices  convicted  upon  the 
complaint  for  not  making,  their  order  being 
silent  as  to  the  second  complaint  (non-main- 
tenance) ;  but  stated  that  they  adopted  the 
defendant's  view,  that  if  there  was  a  conviction 
for  not  making  (section  12  (1))  there  could  not 
be  a  conviction  for  not  maintaining  (section 
12  (2),  "  but  should  the  Court  be  of  opinion 
that  we  were  wrong  in  so  doing,  then,  in  our 
opinion,  a.  free  gap  has  not  been  maintained  in 
the  following  particulars  "  : — (1)  The  gap  not 
being  situate  in  the  deepest  part  of  the  stream  ; 
(2)  the  sides  of  the  gap  not  being  in  a  line  with 
and  parallel  to  the  direction  of  the  stream  at 
the  weir ;  (3)  the  bottom  of  the  gap  not  being 
at  the  time  of  its  construction,  or  since,  level 
with  the  natural  bed  of  the  stream.  On  case 
stated  on  the  question  (1)  whether  the  Justices 
were  entitled,  on  the  facts  found,  to  convict  for 
not  making  a  free  gap  ;  and  (2)  whether  upon 
the  facts  found,  and  having  regard  to  the  con- 
viction for  not  making,  they  were  debarred  from 
convicting  for  not  maintaining  the  free  gap  : — 
Held  (by  Palles,  C.B.,  and  Andrews,  J.  ;  O'Brien, 
J.,  dissenting,  and  Murphy,  J.,  expressing  no 
opinion),  that  the  determination  of  the  Special 
Commissioners  upon  the  legality  or  illegality  of 
the  weir  was  a  judgment  in  rem,  and  conclusive 
against  the  world  ;  and  that,  therefore,  the  con- 
viction for  not  making  a  legal  free  gap  was 
wrong  in  law  ;  but  held  per  curiam,  that  (the 
conviction  for  not  making  being  reversed  as 
erroneous)  the  Justices  should  have  convicted 
the  defendants  on  the  complaint  for  non- 
maintenance,  not  upon  any  finding  that  the 
level  of  the  floor  of  the  gap,  or  its  width,  were 
not  in  accordance  with  the  regulations  of 
section  9  (these  having  remained  unchanged 
since  1866),  but  upon  the  finding  of  fact  that 
(by  reason  of  the  action  of  the  defendant  in 
closing  up  three  hatches  on  the  south  wall  of 
the  weir)  the  flow  of  the  stream  had  been 
altered,  and  the  sides  of  the  gap,  therefore,  had 
not  been  maintained  in  a  line  with  and  parallel 
to  the  direction  of  the  stream  at  the  weir. 
Duke  of  Devonshire,  Appellant ;  Drohan,  Respon- 
dent Q.  B.,  [1900]  2  I.  R.  161 

28. Weir— 5  &  6  Vict.,    c.    106,  s.  40  ; 

26*27  Vict.,  c.  114,  s.  20— Weekly  close  time— 
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Master  and  servant.']  The  occupier  of  a  salmon 
weir  is  under  a  continuous  obligation  to  keep 
his  weir  open  for  the  free  passage  of  fish  through- 
out the  weekly  close  time,  and  cannot,  by  dele- 
gating the  performance  of  this  duty  to  a  servant, 
escape  responsibility.  Hosford  v.  Maclcey  ([1897 
2  I.  E.  292)  distinguished.  FitzGerald,  Appellant, 
Hosfm-d,  Respondent       Q.  B.,  [1900]  2  I.  R.  391 

,  Case    stated    by    Justices — Decision    of 

Superior    Court — Finality — Appeal   to 
Quarter  Sessions — Prohibition 
[1900]  2  I.  R.  307  ;  33  I.  L.  T.  R.  168 
See  Justices— Quarter  Sessions.    22. 
■ Dismissal  of  complaint  —  Several  com- 
plainants— Appeal — Recognisance 

[1897]  2  I.  R.  603 
See  Justices— Quarter  Sessions.    23. 

Draft  net  for  eels  42  I.  L.  T.  R  26 

See  Justices— Jurisdiction  (Petty  Sessions). 
5. 

Gaff — Negativing   exception — Summons — 

—Conviction  [1907]  2  I.  R.  5  ; 

40  I.  L.  T.  R.  163 
See  Justices— Jurisdiction  (Petty  Sessions). 
57. 

5  &  6  Vict.  c.  106,  s.  74 — Having  in  posses- 

sion unclean  salmon — Must  be  wilfully 
— Summary  conviction — Omission  of 
word  "  wilfuUy  "  in  summons — De- 
fendant not  prejudiced — Certiorari  re- 
fused [1914]  2  I.  B.  178  ; 
48  I.  L.  T.  R.  5 
See  Justices — Jurisdiction  (Petty  Sessions). 
16. 

Inspector — Tenure  of  office. 

3  N.  I.  J.  R.  279 
See,  CivU  Service. 

Liability  of  master — Tort 

30  I.  L.  T.  454 
See  Master  and  Servant  —  Master's  Lia- 
bility.   2. 

Master     and     servant — Non-liability     of 

fishery  owner  for  illegal  act  of  servant 
done  contrary  to  his  orders 

[1897]  2  I.  R.  292 
See  Master  and  Servant  —  Master's  Lia- 
bility.   3. 

"  Person  "—5  &  6  Vict.,  c.  106,  s.  80 

[1906]  2  I.  R.  298 
See  Corporation. 

Stake  net  on  holding       [1902]  2  I.  R.  97 

See  Land  Law  Acts— Resumption  by  Land- 
lord.    17. 

FISHERY. 

1. Landlord  and  tenant — Sporting  rights 

— Exclusive  rights  of  fishing — Judicial  tenant — 
Interference  with  right — Injunction.]  A  judicial 
tenant  will  be  restrained  from  erecting,  or 
keeping  erected,  an  obstruction  to  the  reasonable 
exercise  of  the  exclusive  right  of  fishing  reserved 
to  the  landlord,  under  the  Land  Law  (Ireland) 
Act,  1881,  a.  5,  which  is  not  the  necessary  result 
of  the  bona  fide  and  reasonable  exercise  by  such 
tenant  of  his  right,  as  tenant  of  the  lands  to  the 
proper   cultivation   and   management   thereof. 


FISHERY — continued. 

So,  where  a  judicial  tenant  erected  a  barbed 
wire  paling  on  his  holding,  along  a  salmon  and 
trout  river,  opposite  a  salmon  pool,  in  such  a 
position  as  to  prevent  all  reasonable  exercise 
of  the  exclusive  right  of  fishing,  reserved  as 
aforesaid,  by  a  grantee  of  such  right,  the  Court 
granted  an  injunction,  being  of  opinion  on  the 
evidence,  that  the  barbed  wire  paling  was  not 
erected  in  the  bona  fide  and  reasonable  exercise 
of  the  tenant's  rights,  as  stated  above.  Boyle  v. 
Ilolcroft  Barton,  J.,  [1905]  1 1.  R.  245 

2. Landlord  and  tenant — Sporting  rights 

— Exclusive  right  of  fi^shing — Judicial  tenant — 
Landlord's  right  of  entry — Bight  incidental  there- 
to— Injunctimi.]    A    landlord    entitled    to    the 
exclusive  right  of  fishing,  and  to  a  right  of  entry 
for  that  purpose,  under  section  5  of  the  Land 
Law  (Ireland)  Act,  1881,  in  a  portion  of  a  river 
adjoining  a  judicial  tenant's  holding,  the  bank 
and  bed  of  which,  ad  medium  filum  aquae,  form 
part  of  the  holding,  has,  as  incidental  thereto, 
the  right  of  doing  all  things  necessary  for  the 
use  of  his  right  of  fishing  and  entry ;  but  he 
cannot    claim    anything   in   the   nature   of   an 
enlargement  or  extension  of  such  right.     Where 
a  landlord  entitled  to   the   exclusive  right  of 
fishing  in  a  river  forming  part  of  the  holding  of 
a  judicial  tenant,  as  above  mentioned,  claimed 
a  right  to  enter  upon  the  lands  of  such  tenant  ■ 
for  the  purpose  of — (1)  piling  and  embarking 
part  of  the  bank  of  the  river,  and  making  a  path 
for  fishermen  on  the  embankment ;  (2)  placing 
stones   and  rocks  in  the  bed  of  the  river  for 
shelter  for  salmon  ;  (3)  cutting  and  keeping  down 
weeds  in  the  bed  of  the  river : — Held,  that  the 
landlord's  claim  failed  as  to  (1)  and   (2).     Held 
also,  as  to  (3),  that  the  landlord,  under  the 
circumstances  of  the  present  case,  had  a  right 
of  entry  for  the  purpose  of  cutting  and  keeping 
down  useless  and  injurious  weeds.     Caldwell  v. 
Kilkelly  Barton,  J.,  [1905]  1 1.  R.  434 

3. Landlord  and  tenant — Sporting  rights 

— Jvdicial  tenancy — Exclusive  right  of  fishing — 
Natural  obstruction  thereto — Bemedies  of  landlord 
as  to  removal  of  same.]  The  exclusive  right  of 
fishing  in  a  river,  where  it  flowed  past  the  holding 
of  a  judicial  tenant,  was  reserved  to  the  landlord 
by  the  order  fixing  the  fair  rent.  Some  sallies 
and  thorn-bushes  were  growing  on  portion  of 
the  river  bank,  so  as  to  prevent  fishing  unless  cut 
and  lopped  from  time  to  time.  Their  only  use 
to  the  tenant  was  the  stability  which  their  roots 
gave  to  the  bank.  The  practice  had  always  been 
to  cut  them  from  time  to  time,  so  as  to  prevent 
interference  with  the  fishing  ;  and  the  normal 
and  reasonable  condition  and  user  of  the  bank, 
prior  to  and  at  the  date  of  the  aforesaid  order, 
had  been  such  as  to  enable  the  landlord  to 
exercise  his  right  of  fishing  and  at  the  same  time 
to  maintain  the  stability  of  the  river  bank 
After  the  fixing  of  the  fair  rent  the  sallies  and 
bushes  grew  to  a  height  which  rendered  impos- 
sible the  reasonable  exercise  by  the  landlord 
of  his  right  of  fishing.  The  tenant  refused  to 
cut  them,  or  to  allow  the  landlord  to  do  so  : — 
Held,  that  the  landlord  had  a  right  of  entry  for 
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the  purpose  of  cutting  the  sallies  and  bushes,  so 
far  as  might  be  necessary  for  the  reasonable 
exercise  of  his  fishing  rights,  but  so  as  not  to 
interefere  with  the  stability  of  the  bank.  Held 
also,  that  in  the  circumstances  of  the  case  the 
landlord  was  not  entitled  to  a  decree  having  the 
effect  of  a  mandatory  injunction  to  compel  the 
tenant  to  out  the  sallies  and  bushes ;  but  that 
his  remedy  was  to  enter  and  out  them,  if  tenant 
did  not  do  so.     Palmer  v.  Bifrne 

Barton,  J.,  [1906]  1 1.  R.  373 
4.  Rateability — Occupier — Statutory  cor- 
poration— "  Use  or  enjoyment" —  Beneficial 
occupation — Legal  ownership — Case  stated — 1  tfc  2 
Vict.,  c.  56,  «.  61.]  A  statutory  corporation  was 
sued  for  rates  on  a  fishery,  of  which  they  were 
legally  in  possession,  and  no  other  person  was 
in  occupation.  Being  an  "  artificial  person," 
they  could  not  fish  in  it  themselves.  They 
were  in  the  habit  of  letting  the  fishery  at  a 
yearly  rent,  but  were  unable  to  let  it  during 
the  period  covered  by  the  rate  sued  for.  As  a 
commercial  undertaking  it  could  only  be  worked 
by  them  at  a  loss.  The  question  was  were  they 
in  "  immediate  use  or  enjoyment  "  of  the  fishery, 
and  so  liable  for  rates  as  "  occupiers  "  within 
meaning  of  1  &  2  Vict.,  c.  56,  s.  61?— HeM,  they 
were  in  "  occupation  "  and  liable  for  rates.  It 
is  not  necessary  for  rateability  that  a  person  be 
in  position  of  making  a  profit. — O'Malley  v. 
The  Congested  Districts  Board,  Ireland 

K.  B.,  52 1.  L.  T.  R.  128 

5. Several— Navigable  non-tidal  lake — 

Public  user  —  Prescription  —  Evidence  — •  Crown 
grants.']  On  appeal  by  the  defendants  from  the 
judgment  of  the  Court  of  Appeal  ([1909]  1  I.  R. 
237),  the  House  of  Lords  affirmed  the  decision 
of  the  Court  of  Appeal,  diss.  Earl  Loreburn  and 
Lords  Shaw  and  Robson,  who  held  that  there 
was  no  satisfactory  evidence  to  show  any  actual 
possession  or  any  right  in  the  Crown  or  the 
grantees  to  the  exclusive  fishery  claimed. 
Johnston  V.  O'Neill 

H.  L.,  [1912]  1  I.  R.  61 

6. Several  fishery— 7?s  non-tidal  waters 

— Judgment  inter  partes — Privies  in  estate — 
Estoppel — Question  of  public  interest — Evidence — 
Admissibility.']  A  judgment  inter  partes  is  an 
estoppel  against  privies  in  estate  only  where 
the  estate  has  been  acquired  by  the  person 
sought  to  be  estopped  subsequently  to  the  date 
of  the  judgment.  The  conversion  of  an  existing 
renewable  leasehold  into  a  fee-farm  grant  is  not 
the  acquisition  of  a  new  estate  for  this  purpose. 
A  claim  by  an  individual  to  a  several  fishery 
in  non-tidal  waters  is  not  a  question  of  public 
interest  on  which  a  judgment  which  does  not 
work  an  estoppel  is  admissible  against  strangers. 
A  title  to  a  several  fishery  may  be  sufficiently 
established  by  user  to  justify  its  sale  under 
the  provisions  of  the  Landed  Estates  Court  Act. 
In  re  De  Burgho's  Estate ;  Scottish  Widows' 
Fund  and  Life  Assurance  Society,  Petitioners 

Madden,  J.,  [1896]  1 1.  R.  274 

7. Several  fishery — Lough  Erne— Appeal 

— Becognisances — 5  <fc  6  Vict.,  c.   106,  ss.  100, 
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114r— 11  &  12  Vict,  c.  92,  s.  41—13  cfc  14  Vict., 
c.  88,  s.  1.]  The  fishery  in  Lough  Erne  is  a 
"  several  fishery "  within  the  meaning  of 
section  114  of  5  &  6  Vict.,  c.  106,  as  extended 
by  13  &  14  Vict.,  c.  88,  s.  1— such  fishery, 
though  technically  only  a  "  free  fishery,"  yet 
being  enjoyed  "  exclusively  of  the  public " 
within  the  latter  section.  Any  person  fishing 
in  Lough  Erne  contrary  to  the  provisions  of 
section  41  of  H  &  12  Vict.,  c.  92,  may  be  con- 
victed under  that  section  for  fishing  in  a  "  several 
fishery."  If,  on  the  appeal  of  several  com- 
plainants, one  only  enters  into  the  usual  recog- 
nisances under  5  &  6  Vict.,  o.  106,  b.  100,  the 
appeal  may  go  on  as  the  appeal  of  such  com- 
plainart.  Bloomfield  v.  Johnston  (I.  R.  C. 
L.  68)  followed.  Crossfield  v.  Rogers  and 
Gibson  Co.  Ct.,  31  I.  L.  T.  464 

8. Several     fishery — Navigable    river — 

Title — Bona  fide  claim  of  right — Jurisdiction — 
Former  decree — Adjournment— -Certiorari — 5  cfe  6 
Vict.,  c.  106,  s.  66,  and  11  &  12  Vict.,  c.  92, 
s.  41.]  On  the  hearing  of  a  oomplaimt  before  a. 
Justice  that  the  defendants  trespassed  upon  the 
complainant's  several  fishery,  the  Justice  has- 
power  to  try  the  question  whether  the  com- 
plainant is  entitled  to  such  several  fishery,  and 
where  in  such  case  a  claim  of  title  is  raised  by 
the  defendants,  which,  if  bona  fide,  would  oust 
the  jurisdiction  of  the  Justice,  the  Justice  has 
power  to  and  should  adjudicate  upon  the  bona 
fides  of  such  claim.  Where  on  such  a  claim 
being  raised  the  Justice  did  not  adjudicate  upon 
the  bona  fides  thereof,  but  on  production  by 
the  complainant  of  an  affirmance  of  a  Civil  Bill 
decree  obtained  by  the  complainant  against 
third  parties,  and  a  conviction  against  two  of 
the  then  defendants,  held  that  he  was  bound  to 
convict  the  defendants  ;  such  decision  being 
incorrect  in  point  of  law,  the  conviction  was 
quashed  on  certiorari.  Where  a  complaint 
is  part  heard  before  several  Justices,  and 
adjourned,  and  on  the  adjourned  hearing^ 
one  of  said  Justices  alone  attended  and 
determined  the  case : — Held,  that  it  being- 
a  case  where  a  single  magistrate  had  statu- 
tory power  to  adjudicate  in  the  first  instance,, 
the  fact  of  the  adjournment  did  not  render 
it  necessary  for  the  case  to  be  commenced 
de  novo,  or  to  be  adjourned  for  the  attendance 
of  the  other  magistrates  who  had  part  heard 
the  case.  R.  (Sheehy  )  v.  The  Justices  of  Co. 
Kerry  Q.  B.,  30  I.  L.  T.  R.  167 

9.    Several  fishery — Navigable  non-tidal 

lake — Public  user — Prescription — Evidence — In- 
junctions—Practice.] The  Crown  is  not,  of  com- 
mon right  entitled  to  tha  soil  or  waters  of  an 
inland  non-tidal  lake.  No  right  can  exist  in  the 
public  to  fish  in  the  waters  of  such  a  lake.  A 
claim  was  made  for  a  several  eel  fishery,  extend- 
ing over  the  whole  of  Lough  Neagh,  a  large, 
navigable,  non-tidal  lake  in  Ireland.  The  claim 
was  founded  on  a  grant  by  Charles  II.,  dated 
1661,  and  upon  certain  leases  since  made  by 
persons  claiming  under  the  grant,  and  payments 
of  rent  under  grant  and  leases  wer«  shown.     The- 
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title  of  the  Crown  was  established  to  the  satis- 
faction of  the  Court  by  certain  inquisitions  had 
prior  to  the  grant.  As  evidence  of  user  under 
the  grant  it  was  proved  that  the  Bann  eel 
fisheries,  which  were  held  by  the  same  title  as 
the  lough  fisheries,  were  strictly  preserved. 
There  was  no  evidence  of  acts  of  ownership  in 
respect  of  the  eel  fishing  in  the  lough,  but  the 
grantees  exercised  their  rights  over  river  and 
lough  by  means  of  weirs  in  the  river,  which  was 
the  ancient  and  recognised  method  of  eel  fishing. 
The  evidence  showed  that  only  in  a  small 
portion  of  the  lough  had  the  fishing  been  pro- 
tected and  convictions  for  trespass  been  obtained 
On  behalf  of  the  defendants,  who  were  fishermen, 
evidence  was  given  of  continuous  fishing  by  the 
public  from  time  immemorial  -.—Held,  that,  the 
plaintiffs'  paper-title  to  a  several  fishery  in  the 
whole  of  the  lough  being  irresistible,  and  their 
user  under  their  title  being  the  only  reasonable 
and  profitable  user,  the  plaintiffs'  title  was  not 
displaced  by  the  evidence  of  long-continued 
user  on  the  part  of  the  public.  There  was  no 
evidence  of  any  damage  having  been  done  to 
the  plaintiffs'  several  fishery,  save  by  the  defen- 
dants fishing  with  draft-nets  in  Toome  Bay,  a 
small  portion  of  Lough  Neagh,  situate  at  the 
north-western  corner,  where  the  waters  of  the 
lough  discharge  themselves  in  the  Lower  Bann 
Biver  : — Held,  that  the  injunction  against  the 
defendants  should  be  restricted  to  Toome  Bay, 
with  liberty  to  the  plaintiffs  to  apply  in  respect 
of  any  further  injury  to  their  several  fishery. 
O'Neill  V.  Johnston  Ross,  J.,  [1908]  1  I.  R.  358  ; 
App.,  [1909]  1  I.  R.  237 
Affirmed  by  H.  L.,  [1912]  1 1.  R.  61 
[And  1911,  A.  C.  552] 

10.  Several  Rsheiy— Tidal  river— Grant 

from  the  Crovm — Surrender  by  subject — Mviience — 
User — Charitable  trust — Presumption  in  favour 
of  lawful  origin.]  From  the  finding  of  an  in- 
quisition in  1540  there  was  clear  evidence  of 
the  existence,  at  and  prior  to  that  date,  of  a 
several  fishery  in  tidal  waters,  which  had  been 
surrendered  to  the  Crown.  By  subsequent 
instruments  of  title  this  several  fishery  was 
identified  with  that  claimed  by  the  plaintiff, 
who  proved  documentary  title  thereto.  The 
evidence  satisfied  the  Court  that  a  several 
fishery  was  in  fact  held  and  enjoyed  in  accord- 
ance with  the  documentary  title  : — Held,  that 
the  plaintiff  had  estabhshed  his  right  to  the 
several  fishery  claimed.  Prior  to  a  grant  in 
fee  to  T.,  a,  tenant  in  tail  (one  of  the  predeces- 
sors in  title  of  the  plaintiff),  an  inquisition  was 
held  in  1607.  The  jurors  found  (among  other 
things)  that  T.  was  entitled  to  a  several  fishery 
(describing  it  by  metes  and  bounds),  and  found 
that  the  commons  of  /.  were  in  the  habit  of 
fishing  there : — Held,  that  the  two  findings 
must  be  taken  together,  and  that,  as  there  was 
•no  allusion  to  any  title  existing  in  the 
<'ommons  of  /.  to  fish  in  the  several  fishery 
found  to  exist,  that  the  latter  finding  must  be 
looked  on  as  a  statement  of  fact,  to  be  taken 
in  connection  with  other  circumstances  in  the 
case.     Held  also,  that  the  several  fishery  found 


FISHERY- 

to  exist  in  1607  was  not  at  that  time  subject  to 
any  rights,  either  of  the  public  or  of  any  specified 
or  defined  portion  of  the  public ;  and  that 
therefore  the  principles  of  Ooodman  v.  The 
Mayor  of  SaUash  (7  App.  Cas.  633)  was  in- 
applicable.    Tighe  v.  Sinnott 

M.  R.,  [1897]  1 1.  R.  140 

11. Several  fishery— Treapows  to  several 

fishery — Conviction  by  Justices — Jurisdiction — 
5ofc  6  Vict.,  c  106,  s.  66—11  &  12  Vict.,  c.  92, 
s.  41.]  Where  the  defendants  were  prosecuted 
for  trespass  to  a  several  fishery  under  section  41 
of  11  &  12  Vict.,  0.  92,  and  the  Justices  appar- 
ently convicted  under  section  66  of  5  &  6  Vict., 
c.  106,  and  ordered  the  forfeiture  of  the  nets 
that  had  been  used  : — Held,  that  the  conviction 
was  bad  upon  its  face  and  should  be  quashed. 
B.  (ff Sullivan  &  Hewson)  v.  Kerry  Justices 

K.  B.,  35  L  L.  T.  R.  155;  1  N.  I.  J.  R.  180 

Erecting  or  making  use  of  fixed  engine — 

General  conviction    [1917]  2  1.  R.  310  ; 
51  I.  L.  T.  R.  12 
See  Justices — Jurisdiction  (Petty  Sessions). 
21. 

Injury   to — Compensation — Defence  Acts 

[1903]  2  I.  R.  192 
iS'ee  Defence  Acts.     1. 

FISHERY  CONSERVATORS. 

Election  of  —  Electoral  division  —  Meeting — 
Chairman  —  Proxies  —  Fisheries  {Ireland)  Act, 
1848  (11  <{;  12  Vict.,  c.  92),  ss.  3,  11,  12.]  The 
chairman  of  a  meeting,  called  under  the  Fisheries 
(Ireland)  Act,  1848  (U  &  12  Vict.,  c.  92),  ss.  11, 
12,  for  the  purpose  of  electing  the  appointed 
number  of  persons  as  conservators  for  an 
electoral  division,  must  be  selected  from  amongst 
the  electors  present  who  have  paid  their  license 
duty  for  the  current  year.  Two  electoral 
divisions  cannot  form  a  consolidated  con- 
stituency. The  voting  for  conservators  for  each 
electoral  division  must  be  confined  to  the  votes 
representing  that  division.  E.  (Bobertson)  v. 
O'Donnell  K.  B.,  [1907]  2  I.  R.  123 

FITNESS — Implied  guarantee — Sale  of  bicycle 
[1901]  2  I.  R.  189,  615  ;  1  N.  I.  J.  R.  217 
See  Sale  of  Goods.    2. 

FIXED  ENGINE— Certificate  of  Fishery  Com- 
missioners— Engine  not  corresponding 
with  description  in  certificate 

[1903]  2  I.  R.  1 
See  Fisheries  Acts.    9. 

FIXED  NET. 

Eel  weir— Free  gap  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 

Free  gap — Jurisdiction  of  justices 

[1900]  2  I.  R.  161 
See  Fisheries  Acts.    27. 

Free  gap — Jurisdiction  of  justices 

[1900]  2  I.  R.  211 
See  Fisheries  Acts.    26. 

Inquiry  as  to  title — Mand<imus 

[1899]  2  I.  R.  21 
See  Fisheries  Acts.     12. 
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FIXED  NET— comiim«ed. 

Licence—  Calendar  year    [1897]  2  I.  R.  292 

Sef.  Fisheries  Acts.    15. 
Order  of  Fishery  Commissioners — Illega- 
lity— Appeal — New  inquiry 

[1896]  2  I.  R.  40,  57 
Sec  Fisheries  Acts.    11. 

■  User  of,  by  lessee  17  I.  C.  L.  F.  569 

See  Fisheries  Acts.    10. 

Weekly  close  time — Liability  of  owner  for 

act  of  servant  [1900]  2  I.  R.  391 

See  Fisheries  Acts.    28, 

FIXED  NET  OR  ENGINE— Drift-net 

[1912]  1  I.  R.  287 

See  Fisheries  Acts.    7. 

FIXTURES. 

Gas  engine  and  pump — Mortgage 

1  N.  I.  J.  R.  184 

See  Mortgage  (Genei;al).    19. 
Mortgage  [1898]  2  I.  R.  501 

See  Mortgage  (General).    18. 


FIXTURES—  LARCENY  OF- 

— Compensation 

See  Malicious  Injuries. 


-Damage  to  house 
2  N.  I.  J.  R.  253 
26. 


FLAG — Licensed  premises — Not  usual  sign  of 
45  I.  L.  T.  R.  5  ;  45  I.  L.  T.  R.  10 
See  Justices — Practice(PettySessions).  i. 
Licensing  Acts — Offences.    15. 

FLAGGING— Streets— Liability  of  frontager 

35  I  L.  T  R.  224  ;  2  N.  I.  J.  R.  14 
See  Local  Government — Roads.    47. 

FLOATING       CHARGE      WITHIN       THREE 
MONTHS   OF   WINDING-UP 

47  I.  L.  T.  R.  214 
See  Company— Winding-up.     7. 

FLOODING— NATURAL  STREAM. 

47  I.  L.  T.  R.  179 
See  Drainage. 

FOLLOWING  ASSETS. 

1. Claim    on    covenant    in    mortgage 

against  legatees  of  mortgagor — Lapse  of  time — 
Proceedings  in  Land  Junes'  Court — Non-receipt 
of  interest  for  many  years — Intention  to  rely  on 
security — Acquiescence — Alteration  in  position  of 
legatees — Special  circumstances  disentitling  mort- 
gagees to  relief  against  legatees.]  The  plaintiffs, 
W.  and  wife,  were  mortgagees  of  land  for  £1,000 
under  a  deed  made  in  1880,  containing  a  personal 
covenant  for  payment.  The  plaintiffs  made  a 
sub-mortgage  to  D.  for  £600,  and  subsequently 
took  proceedings  in  the  Land  Judges'  Court  for 
the  sale  of  the  lands.  An  absolute  order  for  sale 
was  made  in  July,  1882,  and  in  the  following 
January  a  receiver  was  appointed.  In  the 
schedule  of  incumbrances  D.  was  the  first 
mortgagee  in  respect  of  his  sub-mortgage  for 
£600,  and  plaintiffs  were  second  mortgagees  in 
respect  of  £400,  balance  of  their  mortgage  debt. 
The  mortgagor  died  in  January,  1887,  having 


FOLLOWING  ASSETS— continuid. 
bequeathed  certain  farms  and  pecuniary  legacies 
to  his  children,  one  of  whom  became  his  personal 
representative.  The  plaintiffs,  in  answer  ta 
statutory  advertisements,  in  the  same  year  gave 
notice  of  their  debt.  The  estate  of  the  mortgagor 
was  distributed,  and  the  legatees  went  into 
possession  of  the  property  bequeathed  to  them. 
After  January,  1887,  the  plaintiffs  received  no 
interest  on  their  mortgage  debt.  In  April,  1899, 
most  of  the  tenants  offered  to  buy  at  seventeen 
years'  purchase.  The  plaintiff  W.,  in  view  of 
this  offer,  obtained  leave  to  bid,  and,  in  May, 
1889,  was  declared  the  purchaser  at  £1,100.  He 
thereupon  became  ostensible  owner  in  possession, 
dealing  directly  with  the  tenants,  and  endea- 
voured to  effect  a  sale  to  them.  Not  being 
satisfied  with  the  sum  which  the  Land  Commis- 
sion offered  to  advance,  he  refused  to  proceed 
further  with  the  sale,  and,  being  unable  to 
provide  his  own  purchase-money,  he  was,  in 
February,  1890,  discharged  from  his  purchase, 
the  question  of  his  liability  for  any  deficiency 
on  a  re-sale  being  reserved.  From  September, 
1892,  no  interest  was  received  by  D.  or  the  first 
mortgagee ;  and,  after  the  discharge  of  the 
plaintiff  W.  from  the  purchase  in  1890,  no  step 
was  taken  until  1898,  when  the  provisions  of 
section  40  of  the  Land  Law  (Ireland)  Act,  1896 
(59  &  60  Vict.,  c.  47),  were  applied  to  the  case. 
Three  of  the  tenants,  paying  rents  amounting  to 
£15  a  year,  having  refused  to  buy  their  holdings 
in  respect  of  which  the  Land  Commission  offered 
to  advance  £295,  the  plaintiff  W.  was  allowed  by 
the  Court  to  become  purchaser  of  the  reversion  of 
these  three  tenancies  for  £100,  in  order  that  the 
sales  to  the  other  tenants  might  be  carried  out. 
The  total  amount  thus  realized  by  the  sale  of  the 
estate  was  only  sufficient  to  pay,  besides  costs, 
the  principal  and  interest  due  on  the  first  mort- 
gage, leaving  £400  for  principal  and  more  than 
£400  for  arrears  of  interest  due  to  W.  and  wife. 
In  April,  1903,  the  plaintiffs  brought  an  action 
against  the  personal  representative  and  legatees 
of  the  mortgagor  claiming  that  under  the  per- 
sonal covenant  in  the  mortgage  his  estate,  which 
had  been  distributed  in  1887,  was  liable  for  the 
principal  and  interest  then  due  on  their  mort- 
gage. The  personal  representative  did  not 
defend  the  action  : — Held,  that  the  plaintiffs 
were  entitled  to  judgment  against  the  personal 
representative,  but  that  there  were  special 
circumstances  in  the  case  disentitling  them  tO' 
follow  the  assets  which  had  been  distributed, 
and  that  they  were  not  entitled  to  relief  against 
the  legatees.  Eidgway  v.  Newstead  (2  Giff.  492  ; 
3  D.  F.  &  J.  474)  applied  ;  Leahy  v.  De  Moleyns- 
([1896]  1  I.  R.  206)  distinguished.  Welwood  v. 
Grady  Barton,  J.,  [1904]  1 1.  R.  388 

2. Company — Administration  of  share- 
holder's estate — Action  for  calls  after  adminis- 
tration by  the  Court — Contingent  debt — Pecuniary 
and  residuary  legatees — Liability.]  A  creditor, 
who  neglects  to  prove  his  debt  under  the  decree 
in  an  administration  suit,  can,  after  the  suit 
is  at  end  and  the  estate  has  been  distributed 
by  the  Court,  only  recover  pro  rata  from  the 
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FOLLOWING  ASSETS— continued. 
recipients  of  the  fund  ;  and,  if  the  residuary- 
estate  was  sufficient  to  pay  his  debt,  cannot, 
as  a  general  rule,reco  ver  his  debts  from  pecuniary 
legatees  who  were  paid  their  legacies  under  the 
decree.  But  this  rule  does  not  apply  to  the  case 
of  a  contingent  creditor,  who  had  no  right  to 
prove  under  the  decree  for  his  contingent  debt, 
or  for  its  estimated  value.  Such  a  creditor  can, 
when  his  debt  has  ripened,  recover  from 
pecuniary  legatees  upon  such  terms  as  the  Court 
may  deem  it  equitable  to  impose.  A  holder  of 
shares  not  fully  paid  up  in  a  company  incor- 
porated by  charter  died,  having  by  her  will  left 
pecuniary  legacies,  and  having  bequeathed  the 
residue  of  her  estate  to  residuary  legatees.  Her 
estate  was  administered  in  a  suit  in  the  Chancery 
Division,  in  the  course  of  which  the  pecuniary 
legatees  were  declared  entitled  to,  and  were 
paid,  their  legacies.  The  liability  of  the  estate 
in  respect  of  the  shares  was  set  forth  in  the 
Chief  Clerk's  certificate.  An  application  was 
made  to  the  Court  to  retain  a  sum  to  meet  the 
contingent  liability  for  calls  upon  the  shares, 
but  was  refused,  in  accordance  with  the  practice 
of  the  Court.  After  the  estate  had  been  dis- 
tributed by  the  Court,  the  company  made  a 
•call.  The  residuary  estate  of  the  deceased 
shareholder  had  been  amply  sufficient  to  dis- 
charge the  amount  of  the  call.  The  company 
brought  an  action  in  the  Chancery  Division 
against  both  the  pecuniary  and  the  residuary 
legatees  to  recover  the  amount  of  the  call.  The 
Court  came  to  the  conclusion,  upon  the  facts 
of  the  case,  and  upon  the  true  construction  of 
the  company's  charter,  that  the  estate  of  the 
deceased  shareholder  continued  liable  for  the 
call  : — Held  (1)  that  the  company  was  not 
precluded  from  recovering  the  amount  of  the 
-calls  from  the  pecuniary  legatees ;  (2)  that  as 
the  e.9tate  of  the  deceased  shareholder  had  been 
-distributed  by  the  Court  the  claim  (being  an 
equitable  one)  should  be  granted  upon  the  terms 
that  the  residuary  estate,  being  the  primary 
fund  for  payment,  should  be  resorted  to  in  the 
first  instance,  and  that  the  pecuniary  legatees 
should  be  liable,  if  and  in  so  far  as  the  residuary 
estate  might  be  insufficient  for  the  purpose  of 
meeting  the  plaintiffs'  claim.  Gillespie  v. 
Alexander  (3  Russ.  130)  and  Greig  v.  Somerville 
(1  R.  &  M.  338)  distinguished.  National  Aseur- 
■ance  Co.  v  Scott 

Barton,  J.,   [1909]  1  I.  R.  325 

FOOD. 

Prosecution    by    member    of     public — 

Analysis  [1909]  2  I.  R.  490  ; 

43  I.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs).   9. 

Sale  of  Pood  and  Drugs  Acts — Obstruction 

of  inspector  [1910]  2  I.  R.  94  ; 

44 1.  L.  T.  R.  81 
See  Food  and  Drugs— Sale.    4. 

Sale   of  goods   for — Reliance   on  seller's 

skill  or  judgment 
[1902]  2  I.  R.  585,  599  ;  36  I.  L.  T.  R.  67 
See  Sale  of  Goods.    4. 


FOOD — continued. 

Unsound — Condemnation  and  destruction 

of — Full  compensation 
[1910]  2  I.  R.  285  ;  44 1.  L.  T.  R.  123 
See  Arbitration — Award.    8. 


FOOD  AND  DRUGS  ACTS. 

See  Adulteration  (Food  and  Drugs). 

FOOD  AND  DRUGS— SALE. 

1.  Indian  meal  for  human  food — Ex- 
traction of  natural  oil — Nature,  substance,  and 
quality  demanded — Prejudice  of  the  purchaser — 
Commercial  usage — Sale  of  Food  and  Drugs  Act, 
1875  (38  <fe  39  Vict.,  c.  63),  s.  6.]  For  about 
twenty  years  past  there  had  been  sold  throughout 
Ireland  in  large  quantities,  as  Indian  meal  for 
human  food,  a  preparation  derived  from  genuine 
pure  crushed  Indian  corn,  by  removing  "  offal  " 
— i.e.,  all  foreign  matter  such  as  husk,  bran, 
and  woody  fibre — and  lastly,  the  germ  of  the 
com,  and  with  it  more  than  half  the  natural 
oil  contained  in  the  berry.  The  public  preferred 
this  refined  preparation  for  human  food,  but 
they  were  generally  ignorant  of  its  composition 
and  nutritive  value.  The  unrefined  Indian 
meal,  used  principally  as  cattle-food,  is  more 
nutritious  ;  but  the  normal  man  would  not  eat 
it  if  he  could  get  the  refined  preparation,  as  the 
latter  is  far  more  palatable,  and  also  keeps 
longer.  The  appellant,  a  shopkeeper,  was  pro- 
secuted for  having  sold  to  the  prejudice  of  a 
purchaser  Indian  meal  deficient  in  natural  oil 
to  the  extent  of  at  least  62  per  cent.  The 
purchaser  had  required  the  meal  for  human 
food,  and  had  been  supplied  wigh  the  refined 
meal : — Held,  that  the  article  sold  was  of  the 
nature,  substance,  and  quality  demanded,  not- 
withstanding the  removal  from  it  of  more  than 
half  the  natural  oil ;  that  the  sale  was  not  to 
the  prejudice  of  the  purchaser  ;  and  that  no 
offence  had  been  committed  under  section  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875.  Hughes 
V.  Traynor ;  M'Neill  v.  Carson  &  Co. 

K.  B.,  [1916]  2  I.  R.  275  ;  50  I.  L.  T.  R.  76 

2. Milk  not  of  the  quality  demanded^ 

Sale  by  contractor  of  new  milk  deficient  in  quantity 
of  milk  fat  contracted  for — Article  not  of"  nature, 
substance  and  quality  "  demanded — Sale  of  Food 
and  Drugs  Act,  1875  (38  <fc  39  Vict.,  c  63),  s,  6  ; 
Sale  of  Food  and  Drugs  Amendment  Act,  1879 
(42  &  43  Vict.,  c.  30),  s.  2 — Meaning  of"  naiure," 
"  substance,"  and  "  quality  "  considered."]  The 
effect  of  section  2  of  the  Sale  of  Food  and  Drugs 
Amendment  Act,  1879,  is  that  in  section  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875  ;  (2)  the 
words  "  nature,  substance,  and  quality "  are 
to  be  read  distributively,  and  a  penalty  is  in- 
curred under  that  section  if  the  article  sold, 
although  unadulterated,  is  not  of  the  quality 
demanded.  The  respondent  had  contracted  to 
sell  to  the  appellants  new  milk  containing  not 
less  than  3  per  cent,  of  milk  fat.  Some  of  the 
milk  supplied  contained  less  than  this  propor- 
tion : — Held,  that  the  respondent  was  liable  to  a 
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FOOD  AND  DRUGS— SALE— coJitiJiaeci. 
penalty,  although  the  milk  was  supplied  in  the 
same  state  as  that  in  which  it  came  from  the 
oow.     Bdfast  Guardians  v.  Jones 

K.  B.,  [1916]  2  I.  R.  269  ;  50  I.  h.  T.  R.  145 

3.  Milk — Conviction     in     respect    of — 

.Second  sale  from  same  supply — Each,  sale  separate 
and  distinct  offence — Sale  of  Food  and  Drugs 
Act,  1875,  s.  6.]  Every  sale  of  milk  not  of  the 
nature,  substance  and  quality  required  by  the 
Sale  of  Milk  (Ireland)  Regulations,  1901,  even 
though  all  are  from  the  same  supply  or  delivery, 
is  a  separate  and  distinct  offence  under  the  Sale 
■of  Food  and  Drugs  Act,  1875,  s.  6.  Case  stated 
by  the  Justices  of  the  County  Borough  of  Cork. 
Brady  v.    Canty 

K.  B.,  51 1.  L.  T.  R.  176 

4.  Wilful  obstruction — Sale  of  Food  and 

Drugs  Act,  1889,  s.  10—"  Wilfully  "—Mens 
rea — Manager  of  public-house — Responsibility  of 
proprietor — Obstruction  of  inspector.']  Section  16 
of  the  Sale  of  Food  and  Drugs  Act,  1899  (62  &  63 
Vict.,  c.  51),  enacts  that  any  person  who  wilfully 
obstructs  or  impedes  any  inspector  ...  in 
the  course  of  his  duties  under  the  Sale  of  Food 
and  Drugs  Acts,  or,  by  any  gratuity,  bribe, 
promise,  or  other  inducement,  prevents  or 
attempts  to  prevent  the  due  execution  by  such 
inspector  ...  of  his  duty  under  those  Acts," 
shall  be  liable  on  summary  conviction  to  the 
fines  therein  mentioned  : — Held,  that  the  offence 
created  by  the  section  is  one  of  intentional  mis- 
conduct, involving  personal  mens  rea.  Where 
an  inspector  of  food  and  drugs  required  a  sample 
of  whiskey  from  a  particular  bottle,  and  the 
husband  of  the  publican,  who  the  Justices  found 
was  at  the  time  acting  as  her  manager,  while 
pretending  to  uncork  it,  deliberately,  as  the 
Justices  found,  broke  the  bottle  ;  but  the  Justices 
did  not  find  that  he  did  so  at  the  request  or  with 
the  authority  or  connivance  of  his  wife,  nor  was 
there  any  evidence  to  that  effect : — Held,  that 
a,  conviction  against  the  wife  for  wilful  obstruc- 
tion of  the  inspector  could  not  be  sustained. 
Taylor,  Appellant ;  Nixon,  Respondent 

K.  B.,  [1910]  2  I.  R.  94. ;  44  I.  L.  T.  R.  81 

50  I.  L.  T.  R.  64 

See  Justices — Jurisdiction  (Petty  Sessions). 
.53. 


FOOD  CONTROL. 

Bacon,  ham  and  lard  (provisional  prices) 

— "  Accurate  records" 

[1918]  2  I.  R.  395 
See  War.     5. 

Bread — Increased  price 

52  I.  L.  T.  R.  34 
See  War.    8. 

Bread — Selling  bread  by  weight 

[1918]  2  I.  R.  398 
See  War..     6. 

Butter — Maximum  retail  price 

[1918]  2  I.  R.  402 
iSeeWar.     9. 


FOOTWAY. 

Exposing  goods  for  sale  outside  shop — Dublin 
Police  Act,  1842,  5  &  6  Vict,  c.  24,  s.  17 
(7).]  The  defendant  exposed  goods  for 
sale  on  a  stand  erected  before  his  shop,  and 
projecting  some  feet  over  the  footway.  There 
was  no  evidence  given  before  the  magistrate 
that  the  footway  was  dedicated  to  the  public  -: — ■ 
Held,  that  prima  facie  the  footway  was  a  public 
footway,  and  defendant  was  guilty  of  an  offence 
under  5  Vict.,  Sess.  II.,  c.  24,  s.  17  (7). 
Brewster  v.  Wallace      Q.  B.,  31  I.  L.  T.  R.  153 

dedication  to  the  public 

I  [1904]  2  I.  R.  105 

See  Street. 

Eisement — -Dedication — Promenade 

[1900]  1 1.  R.  302 

See  Easement.    7. 

FORECLOSURE— Right  of — Judgment  creditor 
— Pigot's  Act  [1894]  1 1.  R.  153 

See  Judgment.    1. 

FOREIGN  COURT. 

Administrators   for   different   countries — 

Minors  residing  abroad — Payment  out 

of  funds  5  N.  I.  J.  R.  219 

See  Exeeutor^General.    1. 

— • —  Injunction — Staying  proceedings  in  foreign 

country — Release — Agreement  not  to 

sue  [1906]  1  I.  R.  618,  630 

See  Practice — Staying  Proceedings.    10. 

Restraining  proceeding  in — Winding-up 

[1894]  1 1.  R.  321,  329 
See  Practice — Staying  Proceedings.    17. 

FOREIGN  DOMICIL. 

Irish  assets — Probate      [1901]  2  I.  R.  489 

See  Probate  (and  Administration)— Grant 
of  Probate.    17. 

Will  exercising  power — Probate 

[1901]  2  I.  R.  232  ;  35  I.  L.  T.  R.  68 
See  Domicil.    2. 

FOREIGNER— Validity  of  bye-law  in  case  of 
[1902]  2  I.  R.  1  ;  35  I.  L.  T.  R  165 
See  Fisheries  Acts.    1. 
FOREIGN  GOODS— Country  of  origin  becoming 
enemy  territory  [1917]  2  I.  R.  367 

See  Contract.     22. 

FOREIGN  INFANT— Guardian 

[1918]  1  I.  R.  19 
See  Trustee — Remuneration. 

FOREIGN    JUDGMENT— Action    on— Security 
for  costs  [1901]  2  I.  R.  337,  344  ; 

35  I.  L.  T.  R.  60,  61,  note;  1  N.  I.  J.  R.  125 
See  Practice— Security  for  Costs.    2. 

FOREIGN  MISSION. 

•  Bequest  for  [1908]  1  I.  R.  228 

See  Charity— Gift  to.    12. 
— —  Bequest  to— Charity — Death  of  testator 
witliin  three  months  of  date  of  will 

35  I.  L.  T.  R.  25 
See  Charity— Charitable  Donations  and 
Bequests  Act.    3. 


(  607  ) 


DIGEST  OF  CASES. 


(  608  ) 


FOREIGN  MORTGAGE  —  Revenue  —  Estate 
duty — Finance  Act,  1874,  s.  2 — Pro- 
perty situate  out  of  United  Kingdom — 
Legacy  Duty  Acts,  construction  of — 
Implied  repeal  of  earlier  by  later 
statutes  [1896]  2  I.  R.  418  ; 

29  I.  L.  T.  R.  140 
See  Revenue — Estate  Duty.    6. 

FOREIGN    TRIBUNAL  —  Commission  for  ex- 
amination of  witness — Form  of  order 
1  N.  I.  J.  R.  24 
See  Practice — Evidence.    4. 

FORESHORE. 

1. Accretion — Caused  by  the  recession  of 

the  line  of  ordinary  high  water — When  owner  of 
the  lands  adjoining  is  entitled  to  such  accretions — 
Te£t — "  Gradual  and  imperceptible  accretions 
caused  by  the  action  of  natural  causes."}  The 
decision  of  the  House  of  Lords  in  Oifford  v. 
Yarborough  (5  Bing.  163)  conclusively  deter- 
mines that  where  land  is  added  to  the  seashore  by 
the  gradual  and  imperceptible  action  of  natural 
causes,  the  owner  of  the  lands  adjoining  the 
accretions  acquires  in  them  a  good  title  against 
the  Crown,  notwithstanding  the  existence  of 
marks  or  bounds  or  other  evidence  by  which 
the  former,  or  a  former,  line  of  ordinary  high 
water  can  be  ascertained.  The  real  question  in 
every  such  case  of  accretion,  is  whether  during 
the  process  of  accretion  the  progress  of  the 
accretion  can  be  ascertained.  Attorney-Oeneral 
v.M'CaHhy  [1911]  2  L  R.  260 

2. Encroachment  of  sea — Seaweed.]  The 

sea  by  a  series  of  sudden  encroachments  ate  into 
the  plaintiff's  land,  and  the  defendant  took 
seaweed  from  the  place  so  covered ; — Held, 
that  the  sea  had  encroached  but  temporarily 
over  what  was  undeniably  the  plaintiff's  pro- 
perty ;  such  an  encroachment  did  not  take  away 
from  the  plaintiff  his  title  and  freehold,  for 
until  it  became  a  permanent  portion  of  the 
navigable  sea  it  did  not  become  the  property 
of  the  Crown.     Hayes  v.  Hayes 

Cir.  Cas.,  Murphy,  J.,  31  I.  L.  T.  392 

3.  Lands  bounded  by  sea — Space  between 

high  and  low  water — Oiimer's  right  of  access  to 
sea  across  such  space — Private  right^Bight  of 
navigation — Obstruction  thereto — Injunction.']  An 
owner  of  lands  bounded  by  the  sea  has  a  private 
right  of  access  thereto  for  the  purpose  of  naviga- 
tion. Such  right  is  not  limited  to  the  period  of 
the  day  when  the  sea  is  in  contact  with  his 
lands,  but  includes  a  private  right  of  access  to 
the  sea  across  the  portion  of  the  foreshore  left 
bare  by  the  receding  tide.  An  improper 
obstruction  of  such  owner's  right  to  use  the 
foreshore  for  the  purposes  of  navigation  will 
be  restraiaed  by  injunction.  Coppinger  v. 
Sheehan  Barton,  J.,  [19061 1 1.  R.  519 

[1915]  1 1.  R.  210 

See  Seashore.    3 
Assault — "  Place  ''  42  I.  L.  T.  R.  237 

See  Justices  —Jurisdiction  (Petty  Sessions) 
13. 


FORESHORE — continued. 

.  Patent — ^Manor — Acts  of  ownership 

[1905]  1  I.  R.  483,  509  ;  [1907]  1 1.  R.  481 
See  Seashore.    2. 
_ —  Removal  of  shingle — Prohibition  by  Board 
of  Trade — Right  of  owner  of  foreshore 
— Jurisdiction  of  justices 

[1914]  2  I.  R.  125  ;  48  I.  L.  T.  R.  59 
See  Justices — Jurisdiction  (Petty  Sessions). 
ss 

Trespass— Title  37  I.  L.  T.  R.  212. 

See  Limitations,  Statute  of — Realty.    15. 

FORFEITURE. 

Settled  land — Tenant-for-life  —  Forfeiture  for 
non-  residence  —  Military  service  —  "  Refuse  or 
neglect "  to  reside — Sale  under  Settled  Land  Act, 
1882  (45  &  46  Vict,  c.  38).]  In  a  settlement  it 
was  provided  that  every  person  who  should 
become  actually  entitled  as  tenant-for-life  to- 
the  possession  or  receipt  of  the  rent  and  profits 
of  the  lands  should,  for  a  period  of  six  mouths 
(but  not  necessarily  consecutively)  in  each  year, 
dwell  and  reside  in,  and  at  all  times  keep  in  good 
and  suitable  order  and  condition,  the  mansion 
house,  as  the  family  residence  of  such  person  ; 
and  that  if  the  person  so  entitled  should  at  any 
time  refuse  or  neglect  to  dwell  and  reside  as 
aforesaid  in,  or  keep  in  good  and  suitable  order 
and  condition,  the  said  residence,  the  limitations 
therein  contained  to  the  use  of  such  person  as- 
tenant-for-life  should  absolutely  determine  and 
become  void.  The  tenant-for-life  was  in  the 
Royal  Marines,  on  the  active  service  list,  and 
liable  to  be  called  upon  to  serve  abroad.  It  was 
proposed  to  sell  portion  of  the  lands  to  the 
tenants,  under  the  Land  Purchase  Acts  : — Held, 
that  the  tenant-for-life  was  entitled  to  exercise, 
the  power  of  sale  given  by  the  Settled  Land  Act,. 
1882,  without  risk  of  forfeiture.  Held  also,  that 
the  residence  required  by  the  condition  was 
personal  residence  ;  but  that  absence  from  home 
on  military  or  naval  duty  would  not  amount 
to  a  refusal  or  neglect  to  reside  within  the 
meaning  of  the  condition.  In  re  Adair 
Wylie,  J.  (for  Barton,  J.),  [1909]  1  I.  R.  311 

Condition  in  restraint  of  marriage 

[1895]  1 1.  R.  130, 142 

See  Will— Condition.    10. 
— ■ — ■  Covenant  in  agreement  for  lease 

30  I.  L.  T.  R.  41 

See  Landlord  and  Tenant — Lease.    2. 

Life  estate  [1909]  1  I.  R.  1, 19  ; 

42  I.  L.  T.  R.  144  ;  43  I.  L.  T.  R.  26 

See  Mortgage — Judgment  Mortgage.    15. 

Non-residence — Settled  land 

[1902]  1  I.  R.  162  ;  36  I.  L.  T.  R.  30 

See  Settled  Land  Acts.    14. 

Of  licence — Two  recorded  convictions 

[1904]  2  I.  R.  51  ;  3  N.  I.  J.  R.  151 
See  Licensing  Acts — Offences.    19. 

On  insolvency  or  alienation — Settlement 

[1905]  1  I.  R.  261  ;  39  I.  L.  T.  R.  100 
See  Settlement — Construction.    15. 

Overholding — Final  judgment 

2N.  I.  J.  P.  3 
See  Practice — Judgment.    41. 
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FORFEITURE— conW««e(J. 

Policy  of  insurance — ^Notice  of  default 

[1899]  2  I.  R.  209 
See  Insurance — Policy  of.    7. 

Publican's    licence — Third     conviction — 

Not  within  same  year 

[1904]  2  I.  R.  51  ;  3  N.  I.  J.  R.  151 
See  Licensing  Acts — Offences.    19. 

Renewal  [1910]  1 1.  R.  104, 

See  Landlord  and  Tenant— Lease.    36. 

Superfluous    land — Lauds    Clauses    Act, 

1845,  s.  127 — Ejectment — Discovery 
[1904]  2  I.  R.  421 ;  38  I.  L.  T.  R.  45  ; 
4  N.  I.  J.  R.  88 
See  Practice— Discovery.    22. 

Tenantry  Act — Demand — Waiver 

[1907]  1 1 R.  258 
See  Landlord  and  Tenant — Lease.    Si. 

FORGERY — Aiding  and  abetting 

16  I.  C.  L.  R.  574 
See  Criminal  Law — General.     12. 

FORMER  TENANT — Tenancy  created  after  1st 
of  January,  1901 

[1908]  1 1.  R.  18  ;  41 1.  L.  T.  R.  233 
See  Land  Purchase  Acts— Advance.    14. 

FORTUNE — ^Trust  of  fund  as  portion  or  fortune 

of    daughter   on    marriage — Resulting 

trust  [1913]  1 1.  R.  177, 182  ; 

47  I.  L.  T.  R.  43 

See  Settlement— Construction.    28. 

FRANCHISE. 

—  Break  in  tenancy  49  I.  L.  T.  R.  182 

See  Parliament— Franchise.    16. 
— ■ — •  Local  government 

See  Local  Government — Franchise. 
Municipal 

See  Municipal  Corporation — Burgess. 
Parliamentary 

See  Cases  under  Parliament — Franchise. 

Service  franchise — ^Married  officers  living 

in  barracks  [1914]  2  I.  R.  432 

See  Parliament— Franchise.    174. 
Service  [1912]  2  I.  R.  17 

See  Parliament— Franchise.    170. 

FRAUD. 
1. Concealment      of      incumbrances — 

Measure  of  damages.']  In  an  action  for  fraud 
and  fraudulent  concealment,  and  for  breach  of 
covenant  against  incumbrances  implied  (under 
section  7,  Conveyancing  Act,  1881)  in  a  convey- 
ance of  land  for  value  by  the  defendant  who  had 
expressed  to  have  conveyed  as  beneficial  owner 
to  the  plaintiff : — Held,  that  the  plaintiff  was 
entitled  to  recover  the  whole  amount  due  upon 
a  mortgage  existing  at  the  date  of  the  conveyance 
and  still  outstanding,  although  the  mortgage 
included  other  lands.    Carroll  v.  Campion 

Master's  Office,  3  N.  I.  J.  R.  127 

2. False     representation — Guarantee — 

Blank  subseqvpntly  filled  in — JEffect  of  signature 
as   witness — Liability  for   one   of  two   material 


FRAUD — continued. 

representations — Novus  actus  interveniens — Re- 
moteness of  damage.]  Plaintiffs  gave  D,  N.  credit 
for  goods  supplied  to  him  at  his  request,  and 
in  return  asked  him  for  security  for  the  account. 
D.  N.  sent  to  the  plaintiffs  a  guarantee  which 
purported  to  be  signed  by  his  father,  M.  N., 
in  the  presence  of  the  defendant.  In  fact  M.  N. 
had  not  signed  the  guarantee.  The  amount  in 
the  guarantee  had  beeW  left  blank.  Plaintiffs 
filled  up  the  blank  for  £100,  and  wrote  to  M.  N. 
requesting  him  to  confirm  the  amount.  Plain- 
tiffs received  a  reply  purporting  to  be  signed 
by  M.  N. — "  I  am  willing  to  go  surety  for  £100 
for  any  goods  supplied  to  Daniel  Nulty,Shercook. 
I  will  guarantee  the  strict  payment  of  all  goods 
supplied."  In  fact  M.  N.  had  not  written  the 
letter.  Plaintiffs  sued  defendant  for  having 
fraudulently  represented  that  M.  N.  had  signed 
the  guarantee  in  the  presence  of  the  defendant. 
Plaintiffs  stated  in  evidence  that  they  would 
not  have  advanced  the  goods  unless  the  blank 
in  the  guarantee  had  been  filled  in  and  the 
letter  of  confirmation  had  been  received  : — Held, 
the  fact  that  defendant  signed  the  guarantee  was 
evidence  that  he  knew  its  contents  and  under- 
stood it  to  be  a  business  document  on  which 
the  plaintiffs  would  act.  The  intervention  of 
the  subsequent  letter,  to  which  the  defendant 
was  not  privy,  between  the  guarantee  and  the 
loss  incurred  by  the  plaintiffs  was  not  sufficient 
to  relieve  the  defendant  of  liability  for  a  fraudu- 
lent representation  in  the  guarantee.  The 
jury  is  at  liberty  to  attach  to  one  of  two  elements 
operating  upon  a  man's  mind  the  cause  without 
which  the  loss  would  not  have  arisen.  Paul  ds 
Vincent,  Ltd.,  v.  O'ReiUy 

K.  B.,  49  I.  L.  T.  R.  89 

3. Mortgage  —  Constructive  notice  —  /»• 

dependent  solicitor — Purchase  for  value.]  A., 
who,  from  his  boyhood,  was  a  person  of  dull 
intelligence,  indolent  habits,  and,  in  manhood, 
led  a  secluded  and  inexpensive  life  (but  as  to 
whom  the  Court  held  that,  during  the  period 
when  the  impeached  transactions  took  place, 
there  was  no  evidence  showing  him  to  be  an 
idiot,  or  incapable  of  executing  deeds),  came 
into  possession,  in  1880,  of  an  unincumbered 
estate,  yielding  a  profit  rent  of  about  £630. 
F.,  who  had  been  agent  to  A.'s  father,  was  con- 
tinued in  that  capacity  by  A.  In  the  year  1884 
the  property  was  subject  to  admittedly  vaUd 
mortgages  for  £3,000  and  £781.  By  indenture 
of  April  17,  1884,  A.  mortgaged  all  his  property 
to  F.  to  secure  advances  to  be  made  by  F.  as 
his  land  agent  or  manager  up  to  £1,000.  By 
deed  of  conveyance,  dated  22nd  September, 
1892,  reciting  the  preceding  mortgages,  and  that 
£1,000  was  due  to  F.  on  his  mortgage,. besides 
£653  alleged  to  be  due  on  foot  of  accounts  stated 
and  settled  between  A.  and  F.,  A.,  ia  considera- 
tion of  the  release  by  F.  of  all  his  claims,  in 
pursuance  of  a  recited  agreement  to  that  effect 
conveyed  all  his  property  to  F.,  and  in  further 
consideration  of  an  annuity  of  £200  for  his  life, 
charged  on  the  property,  and  the  use  for  his 
life  of  the  dwellinghouse  on  part  of  it,  which  F. 


(  611  ) 


DIGEST  OF  CASES. 


(  612  ) 


FRAUD — continued. 

coTenanted  to  keep  in  repair  ;  but  the  deed  con- 
tained a  proviso  that  the  mortgage  of  April  17, 
1884,  was  to  remain  escisting.  A.  afterwards 
became  surety  for  F.  on  bills  and  notes  on  the 
N.  Bank,  constituting  about  one-sixth  of  F.'a 
indebtedness  to  the  bank.  F.,  representing 
that  the  bank  was  pressing  for  payment,  induced 
A.  to  agree  to  postpone  his  rentcharge  to  his 
own  liability  to  the  lR,nk.  But  by  deed  of 
mortgage  to  the  bank,  dated  August  21,  1896, 
reciting  the  previous  mortgages,  and  that  F.'s 
mortgage  of  April  17th,  1884,  was  subsisting, 
and  £1,000  due  thereon,  A.  being  made  a  party 
to  the  deed,  F.  assigned  to  the  bank  his  mortgage 
for  the  full  sum  of  £1,000,  and  A.  and  F.  mort- 
gaged all  the  property  to  the  bank  by  demise 
for  the  purpose  of  postponing  all  A.''s  rights  and 
claims,  not  merely  to  his  own  liability  as  F.'a 
surety,  but  to  all  F.'s  liabilities  on  his  account 
with  the  Bank,  for  which  the  mortgage  was,  at 
the  Bank's  pleasure,  to  be  a  continuing  security. 
A.  had  the  benefit,  in  connection  with  the  trans- 
action of  1892,  of  the  advice  of  an  eminent  firm 
of  Dublin  solicitors,  who,  however,  did  not 
apparently  fathom  F.^s  capacity  for  fraud,  or 
A.' 3  ineptitude  to  resist  it : — Held,  by  the  Court 
of  Appeal,  affirming  the  judgment  of  Ross,  J., 
that  the  deeds  of  1892  and  1896  were  fraudulent, 
and  should  be  set  aside  ;  and  that  the  bank  were 
not  purchasers  without  notice.  Held,  varying 
the  judgment  of  Ross,  J.,  that  the  mortgage  of 
April  17,  1884,  should  stand  to  the  extent  of  any 
advances  bona  fide  made.  Aldritt  v.  Maconchy 
Ross,  J.,  [1906]  1 1.  R.  416  ; 
App.,  [1908]  1 1.  R.  333 

4. Mortgage  executed  with  blanks  for 

date — Name  of  mortgagee,  amount  to  he  advanced, 
and  rate  of  interest — Common  agent — Mortgage 
executed  with  sux^h  blanks,  and  entrusted  to  agent 
for  specific  purpose,  fraudulently  appropriated  by 
him  to  satisfy  a  past  debt  of  his  own.']  D.,  who 
was  induced  by  his  solicitor  and  agent  O.  to 
become  interested  in  a  company  which  G.  alleged 
was  about  to  be  floated,  raised  through  G. 
several  sums  of  money  by  mortgage  on  D.'« 
property  for  the  purposes  of  the  company.  On 
Pebruary  13,  1906,  D.  signed  a  document  at 
the  solicitation  of  G.  without  reading  it  or  even 
knowing  its  nature.  It  was,  in  fact,  a  mortgage 
by  him  of  certain  lands  of  which  he  was  owner, 
blanks  being  left  for  the  date,  name  of  mort- 
gagee, amount  of  advance,  and  rate  of  interest. 
M.,  another  client  of  0.,  had  placed,  three  years 
previously,  £900  in  his  hands  for  investment 
which  G.  appropriated  to  his  own  use,  paying 
interest  to  M.  and  representing  that  it  was 
invested  on  mortgage.  In  March,  1906,  G.  filled 
up  the  blanks  in  the  mortgage,  inserting  1st 
December,  1905,  as  its  date,  M.  as  mortgagee, 
£900  as  the  amount  advanced,  and  £7  per  cent, 
as  the  rate  of  interest.  No  money  whatever  was 
paid  to  D.  on  foot  of  this  instrument,  and  it 
did  not  appear  in  a  schedule  of  indebtedness 
furnished  afterwards  by  G.  to  D.  M.,  having 
become  alarmed  about  G.'s  position,  repeatedly 
pressed  for  payment  of  the  £900 ;  and,  under 
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threat  of  criminal  proceedings,  G.  handed  over 
the  mortgage  on  the  17th  July.  He  immediately 
afterwards  absconded,  and  was  adjudicated 
bankrupt.  The  Court  of  Appeal,  being  of 
opinion  that  no  money  of  M.  was  obtained  on 
the  faith  of  this  instrument ;  that  the  only  con- 
sideration for  its  delivery  was  the  debt  due  by 
G.  to  M.  ;  that  M.  had  notice  that  the  recital 
of  payment  on  the  1st  December,  1905,  was 
false  ;  and  G.,  in  giving  it,  was  violating  his 
duty  to  D.  : — Held,  that  the  instrument  gave 
no  rights  to  M.  against  D.  or  his  estate. 
M'Carmiclc  v.  Duke        App.,  [1907]  1 1.  R.  339 

5.  • Purchase  for  valuable  consideration 

without  notice  —  Gonstructive  notice  —  Fraud — 
Principal  and  agent — Bills  of  Exchange  Act,  1882 
(45  &  46  Vict.,  c.  61),  s.  30.]  B.,  a  widow  of 
intemperate  habits,  under  the  influence  and 
control  of  K.,  a  widower,  with  whom  she  for 
some  time  lived,  was,  by  fraud  and  undue 
pressure,  induced  by  K.  to  deliver  to  K.  certain 
scrip,  to  be  lodged  by  K.  with  the  defendant 
bank  as  security  for  a  loan  by  the  bank  to  K. 
The  bank  manager,  beyond  being  informed  that 
B.  was  staying  at  K.'s  house,  knew  nothing 
about  the  relations  existing  between  B.  and  K., 
and  made  no  inquiry,  and  never  saw  B.,  but 
employed  K.  to  obtain  B.'s  signature  to  the 
blank  transfers  of  the  scrip  and  to  promissory 
notes,  signed  by  her  as  collateral  security  for 
the  loan.  B.  afterward  became  of  unsound 
mind.  In  an  action  by  B.,  by  the  committee 
of  her  estate  against  the  bank,  asking  for  a 
declaration  that  the  deposit  of  the  scrip  created 
no  equitable  mortgage,  that  the  blank  transfers 
were  invalid,  and  that  the  plaintiff's  estate  was 
not  liable  on  foot  of  the  promissory  notes : — 
Held,  that  the  plaintiff  was  entitled  to  the 
declaration  sought,  on  the  grounds — (1)  that 
the  bank  were,  by  the  circumstances  of  the 
transaction,  put  on  inquiry,  and  not  having 
made  inquiry,  were  affected  with  notice  of  the 
invalidity  of  the  transaction,  and  could  not  rely 
on  the  defence  of  purchase  for  value  without 
notice ;  (2)  that  the  bank  made  K.  their  agent 
for  the  purposes  of  the  transaction  and  that 
K.^s  knowledge  must,  therefore,  be  imputed  to 
the  bank,  who  must  stand  or  fall  with  K. 
Bunbury  v.  Hibernian  Bank 

Ross,  J.,  [1908]  1 1.  R.  261  [Aff] 
6.  Sale  of  leasehold  premises — Descrip- 
tive particulars — Promise  of  extended  term — Be- 
pudiation  by  lessor — Knowledge  of  vendor  before 
completion — Fraudulent  suppression  of  material 
fact — Evidence  proper  to  be  submitted  to  a  jum^] 
Upon  the  sale  of  a  licensed  publichouse,  held  for 
the  residue  of  a  term  of  years,  of  which  twenty- 
five  years  were  unexpired,  at  a  yearly  retit  of 
£40,  the  descriptive  particulars  stated  that  a 
resolution  was  passed  by  a  board  of  guardians, 
who  were  the  landlords,  for  the  grant  of  a  lease 
for  500  years  to  the  vendor,  at  a  rent  of  £50  a 
year,  subject  to  certain  conditions  as  to  building. 
After  the  purchase  the  purchaser  discovered,  for 
the  first  time,  that  prior  to  completion  the 
guardians  had  repudiated  the  rescflution,  and  had 
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recommended  the  Local  Government  Board  to 
refuse  their  sanction  to  the  lease.  In  an  action 
for  damages  for  fraudulent  suppression  by  the 
vendor  of  the  repudiation,  evidence  was  given — 
contradicted,  however,  by  the  vendor — that  the 
vendor  was  at  the  board's  place  of  meeting  the 
day  when  the  resolution  granting  the  new  lease 
was  repudiated ;  that  his  solicitor  afterwards 
applied  to  the  board  for  a  copy  of  the  original 
resolution,  and  to  return  draft  agreements,  and 
was  refused ;  and  that  the  vendor  offered  the 
purchaser  £100  for  his  bargain : — Held,  by  the 
King's  Bench  Division  and  by  the  Court  of 
Appeal,  that  this  was  evidence  of  fraud  on  the 
part  of  the  vendor  proper  to  be  submitted  to 
the  jury  ;  and  that,  upon  their  disagreement,  the 
vendor  was  not  entitled  to  have  a  verdict  and 
judgment  entered  for  him.     Kelly  v.  Doyle 

K.  B.,  App.,  [1907]  2  I.  R.  355,  379 

7. On    settlement— Holding    purchased 

under  Land  Purchase  Acts  by  limited  owner — 
Sale  by  Irish  Land  Oommission  to  recover  arrears 
of  annuity — Collusion  between  owner  of  holding 
and  purchaser  at  sale — Purchaser  declared  a 
trustee  for  persons  entitled  to  remainder.']  J.  H. 
and  H.  H.  (his  wife)  being  entitled  under  a 
settlement  executed  on  their  marriage  to  a  farm 
of  land  held  under  a  tenancy  from  year  to  year 
for  their  joint  lives,  purchased  the  fee-simple 
of  the  lands  under  the  Land  Purchase  Acts  in 
1888,  and  were  subsequently  registered  as 
limited  owners  under  the  provisions  of  the  Local 
Registration  of  Title  (Ireland)  Act,  1891.  With 
a  view  to  defeating  the  interests  of  those  entitled 
in  remainder  under  the  settlement,  J.  H.  and 
H.  H.  deliberately  allowed  the  annuity  payable 
to  the  Irish  Land  Commission  to  fall  into  arrear 
an-d  on  the  lands  being  put  up  for  sale  by  the 
Irish  Land  Commission,  any  outside  bidding 
was  prevented,  and  the  defendant  (a  nephew 
of  H.  H.),  who  was  privy  to  the  entire  trans- 
action, was  declared  the  purchaser  at  the  sale 
for  a  price  which  was  only  sufficient  to  pay  the 
arrears  of  the  annuity  and  did  not  represent 
the  true  selling  value  of  the  farm.  The  plaintiff 
represented  those  entitled  in  remainder  under 
the  settlement : — Held,  by  the  Court  of  Appeal 
(affirming  the  decision  of  the  Master  of  the 
Rolls),  that  the  defendant  was  party  to  a,  fraud 
on  the  settlement,  and  could  not  retain  for  him- 
self the  benefit  of  the  purchase.  Hahesy  v.  Guiry 
M.  R;,  [1917]  1  I.  R.  371  ; 
App.,  [1918]  1  I.  R»  135  ;  52  L  L.  T.  R.  101 

Agreement  fixing  fair  rent 

[1895]  2  I.  R.  127  ;  28  I.  L.  T.  R.  81 
See  Land  Law  Acts— Fair  Rent.    4. 

■  Allegation      of  — ■  Arbitration      clause  — ■ 

Motion  to  stay  proceedings  in  action 
[1899]  2  I.  R.  234 
See  Arbitration— Staying  Proceedings.    1. 

Collusive  judgment — Setting  aside — Appli- 

cation by  third  party 
[1905]  2  I.  R.  292  ;  39  I.  L.  T.  R.  11  ; 
5  N.  L  J.  R.  35 
See  Practice— Judgment.    62. 


FRAOD- 

Company — ^Misrepresentation  in  prospeotiiB 

See  Company — Misrepresentation.    1,   2. 

Contract  for  repair  of  road — Contractor 

trustee  for  third  party.  1  N.  I.  J.  R.  171 
See  Local  Government — Roads.    39. 

Dental  company — Evasion  of  statute 

[1907]  1  I.  R.  252,  471 
See  Dentist.     1,  2. 

Evidence  of  similar  fraud 

[1911]  1 1.  R.  308 
See  Practice— Pleading.    8. 

Innocent  third  parties — Which  must  suffer 

[1913]  I.  R.  506  ;  [1914]  I.  R.  123 
See  Mortgage  (General).    51. 

lusufificient  allegation  of — Conditional  order 

for  certiorari  [1912]   2  I.  R.  1 

See  Local  Government— Disqualiflcatlon. 
14. 

Judgment  [1909]  2  I.  R.  1  ; 

43  I.  L.  T.  R.  15 
See  Practice^Judgment.    65. 
— —  Legal  and  equitable  mortgages 

[1907]  1 1.  R.  157 
See  Priority.    5. 

Manager  of  bank — -Executor  and  trustee — 

Liability  of  principals 

[1912]  2  I.  R.  187,  214 
See  Banker  and  Customer.    2. 


On  statute 

See    Land    Purchase 
Rent.    7. 

Particulars 


[1908]  2  I.  R.  46  : 
41  I.  L.  T.  R.  201 

Acts — Arrears    of 

[1917]  2  LR.  103; 
51  I.  L.  T.  R.  114 

Administration)   — 


See    Probate     (and 
Practice.    41. 

Question  of — Difference  arising  out  of  a 

policy  of  insurance — Arbitration  clause 
[1908]  1 1.  R.  245,  252 
See  Arbitration— Award.     6. 

Reckless  mis-statement — Public  Authorities 

Protection  Act 
[1907]  2  I.  R.  27,  82,  537;  41  I.  L.  T.  R.  221 
See  Deceit. 
— ■ —  Sale  by  administrator — Gross  under  value 
— Standard  price  1  N.  I.  J,  R.  41 

See  Vendor  and  Purcliaser — Fraud. 

Sale  of  hermaphrodite  animal 

[1903]  2  L  R.  483  ;  36 1.  L.  T.  R.  191  ; 
3  N.  I.  J.  R.  2 
See  Contract.     12. 

Sale — Suppression  of  material  fact 

[1905]  2  I.  R.  267,  286  ;  5  N.  I.  J.  R.  161 
See  Misrepresentation. 

Uneducated  person — Absence  of  indepen- 

dent advice  45  I.  L.  T.  R.  28 

See  Undue  Influence.     1. 

Unfair  transaction— Setting  aside 

[1905]  1  I.  R.I 
See  Undue  Influence.    2. 

FRAUDS  (STATUTE  OF). 

1. Action  for  breach  of  contract — Part 

performance.]  An  agreement  was  entered  into 
between  C.  and  O'S.,  whereby  O'S.  was  to 
acquire,  certain   premises,   with   stock-in-trade 
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»nd  book  debts,  in  B.,  wherein  business  was  to 
be  carried  on  in  partnership  between  them  for 
a  period  of  not  less  than  three  years.  In  pur- 
suance of  this  agreement  the  purchase  was 
effected  by  O'S.,  with  his  own  money,  and 
thereupon  C.  and  O'S.  entered  into  possession 
under  the  style  of  O'B.  &  Co.  They  opened  a 
bank  account  in  that  name,  and  carried  on 
business  as  partners  for  a  period  of  seven  months. 
The  heads  of  the  agreement  were  drawn  up,  but 
were  never  signed,  and  a  draft  deed  of  co- 
partnership passed  from  one  to  the  other  during 
the  seven  months,  undergoing  revision  of  its 
details.  Finally,  O'/S.  refused  to  execute  this 
deed  when  called  upon  by  C  to  do  so,  whereupon 
C  instituted  an  action  at  common  law  for 
damages  and  recovered  a  verdict  for  £700  : — 
Held,  that,  the  agreement  being  one  of  which  a 
Court  of  Equity  would  have  had  jurisdiction  to 
enforce  specific  performance,  the  doctrine  of 
part  performance  appUed  to  take  the  case  out 
of  the  Statute  of  Frauds,  the  parol  evidence 
upon  which  the  verdict  was  founded  was 
properly  admitted,  and  the  verdict  should  be 
apheld.     Crowley  v.  O'SulUvan 

Q.  B.,  [1900]  2  I.  R.  478 

2. Memorandum  in  writing  signed  by 

purchaser — Sale  of  land — Signature  of  vendor^s 
agent  as  "  witness  "  —  Binding  agreement.'] 
Certain  lands  were  sold  to  a  purchaser  by 
private  treaty,  through  an  auctioneer  authorised 
to  act  as  agent  for  the  vendor,  subject  to  con- 
ditions originally  prepared  for  a  sale  by  public 
auction,  which  had  proved  abortive.  The  pur- 
chaser signed  the  memorandum  in  writing 
attached  thereto,  acknowledging  that  he  had 
purchased  from  the  vendor  the  premises  men- 
tioned in  the  annexed  particulars  for  the  sum 
of  £800,  subject  to  the  conditions  of  sale  there- 
unto annexed,  and  that  he  had  paid  the  deposit , 
and  that  he  agreed  to  pay  the  balance  on  or 
before  the  date  mentioned  in  the  conditions  of 
sale.  The  memorandum  was  also  signed  by  the 
auctioneer  as  "  witness."  The  vendor  refused 
to  complete  : — Held,  that  the  vendor  was  bound 
by  the  signature  of  the  auctioneer,  although 
merely  purporting  to  sign  as  "  witness,"  he 
having  been  duly  authorised  to  sell  by  the 
vendor.     Wallace  v.  JRoe 

V.-C.,  [1903]  1 1.  R.  32 
3. Sale  of  lands — Memorandum  in  writ- 
ing— Entry  in  auctioneer'' s  book — Conditions  of 
sale — Signature  by  auctioneer  on  day  after  sale — 
Auctioneer's  authority  as  vendor's  agent.]  On  a 
sale  of  lands  by  public  auction,  the  note  in  the 
auctioneer's  book  contained  particulars  taken 
from  the  conditions  of  sale,  the  biddings,  a 
statement  that  the  lauds  were  sold  to  the 
plaintiff  for  £2,100,  and  the  auctioneer's  signa- 
ture. The  particulars  were  filled  in  before  the 
sale ;  the  rest  of  the  note  on  the  following 
morning : — Held,  that  the  auctioneer's  note 
sufficiently  referred  to  the  conditions  of  sals 
to  constitute  with  the  latter  a  good  memorandum 
within  the  Statute  of  Frauds.  Held  also,  that 
the  authority  of  an  auctioneer  as  agent  for  a 


FRAUDS  (STATUTE  OF}— continued. 
vendor  is  of  a  more  permanent  character  than 
his  authority  as  agent  for  a  purchaser — the  test 
being,  was  the  memorandum  in  substance  made 
at  the  time  and  as  part  of  part  of  the  transaction 
of  sale  ?     M'  MeeMn  v.  Stevenson 

Ross,  J.,  [1917]  1 1.  R.  348 

10  Car.  I.,  s.  2,  c.  3— Merger 

[1896]  1  I.  R.  45 
See  Mortgage  (General).    31. 

Letting  of  land  for  less  than  a  year 

[1912]  2  I.  R.  318 
See  Landlord  and  Tenant — Agreement.    3. 

FRAUDULENT  CONVEYANCE. 

1. Assignment  of  property.]    An  action 

being  brought  against  a  person  who  had  posses- 
sion of  the  assets  of  a  deceased  farmer  for  the 
price  of  a  mowing  machine  supplied  the  latter, 
a  deed  was  relied  on  for  the  defence,  which  gave 
over  the  place,  stock,  and  other  assets  to  defen- 
dant if  defendant  paid  £150  to  his  sister  on  hex- 
marriage  (she  was  still  unmarried).  Evidence 
was  given  of  another  deed  to  a  brother  of  defen- 
dant for  valuable  consideration  which  was 
paid  ; — Held,  the  first  deed  was  void  as  against 
creditors  under  the  statute  of  Elizabeth.  Arum. 
Co.  Ct,  31 1.  L.  T.  429 

2. Defeating   and   delaying   creditors— 

Valuable  consideration  and  bona  fides — Motive'^ 
10  Chas.  I.,  Sess.  II.,  c.  3.]  A  testator  left  his 
sons,  A.  and  B.,  a  farm  each,  and  provided  that 
in  case  of  sale  by  either  brother  the  other  was 
to  have  the  option  of  purchase,  C.  marked 
interlocutory  judgment  against  A.  in  an  action 
for  seduction,  but  before  the  damages  were 
assessed  or  final  judgment  marked  A.  conveyed 
his  holding  to  B.  for  good  consideration.  Final 
judgment  was  marked  and  registered  against 
A.'s  holding.  In  an  action  for  an  account  of 
the  sums  due  under  the  said  judgment  mortgage, 
and  that  the  conveyance  from  A.  to  B.  be  set 
aside  as  fraudulent : — Held,  though  the  pendency 
of  the  action  of  seduction  may  have  been  the 
motive  that  led  A.  to  execute  the  conveyance, 
yet  such  conveyance  being  made  for  good  con- 
sideration and  in  the  absence  of  fraud,  was  not 
void  under  10  Chas.  I.,  Sess.  II.,  c.  3,  merely 
because  made  with  the  desire  to  defeat  an 
anticipated  judgment.  Wood  v.  Dixie  (7  Q.  B) 
(A.  *  E.)  892)  followed.     Nolan  v  Neill 

V.-C,  33  I.  L.  T.  R.  129 

Intent  to    defeat  creditors  or  subsequent 

purchasers — Onus  of  proof 

[1913]  1  L  R.  512 
See  Voluntary  Conveyance.    1. 

FRAUDULENT    MISREPRESENTATION. 

Action  for — Judgment  directing  inquiries 

as     to     damages — Appeal — Death    of 
appeUant  [1900]  1  I.  R.  273  ; 

34  I.  L.  T.  R.  48 
See  Executor — Liabilities.    2. 

Action     for  —  Transfer    from    Chancery 

Division  [1901]  1  I.  R.  346  ; 

1  N.  I.  J.  R.  204. 
See  Practice— Transfer  of  Action.    19. 
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FRAUDULENT  PREFERENCE. 

Arrangement  [1902]  2  I.  R.  422 

(See  Bankiuptcy — Fraudulent  Preference. 
4. 

Payment  by  cheque  on  eve  of  bankruptcy 

— Cheque    given    in    substitution    for 
former  uncashed  cheque 

[1914]  2  I.  R.  356 
/Sfee  Bankruptcy— Fraudulent  Preference. 
3. 

FREE  GAP. 

Eel  weir  [1896]  2  I.  R.  93 

See  Fisheiles  Acts.    25. 

Weir — Jurisdiction  of  Justices 

[1900]  2  I.  R.  161 
See  Fisheries  Acts.    27. 

Weir — Jurisdiction  of  Justices 

[1900]  2  I.  R.  211 
See  Fisheries  Acts.    26. 

FREEHOLDER. 

47  I.  L.  T.  R.  193  ;  47  I.  L.  T.  R.  188  ; 

48  I.  L.  T.  R.  174 

See  Parliament— Franchise.    22,  29,  32. 

Conveyance — Devise — Local   Kegistration 

of  Title  Act — Parliamentary  franchise 
[1894]  2  I.  R.  381 
See  Parliament— Franchise.    39. 

Franchise — Grant  to  two  or  more  persons — 

4  Geo.  IV.,  c.  36,  a.  1  46  I.  L.  T.  R.  155 
See  Parliament — Franchise.    35. 
— —  Unregistered  transferee 

[1910]  2  I.  R.  17  ;  44  1. 1.  T.  R.  27 
See  Parliament — Franchise.    33. 

£5  FREEHOLDER — Joint  owners  not  denying 
their  interest  under  same  title 

49  I.  L.  T.  R.  177 
-See  Parliament— Franchise.    38. 

FREEMAN — Change    of    residence — Notice    of 
claim — Amendment  of  list 

[1896]  2  I.  R.  326  ;  30  I.  L.  T.  R.  77 
See  Parliament — Franchise .    45 . 

FRIENDLY  SOCIETY. 
1. Attendance  of  doctor  on  members.] 

Plaintiff  was  a  member  of  the  Irish  National 
Foresters'  Friendly  Benefit  Society.  Falling  ill, 
he  availed  himself  at  first  of  the  services  of  the 
society  doctor,  between  whom  and  other  mem- 
bers of  the  profession  friction  existed.  After- 
wards he  consulted  another  outside  doctor. 
He  was  not  in  benefit  some  time  after  falling  ill, 
but  was  a  member  of  the  society  and  treated  ag 
such  : — Held,  that  the  society  was  liable  to 
plaintiff  for  sick  pay  during  his  illness.  Carroll 
V.  Irish  National  Foresters'  Friendly  Benefit 
Society  Co.  Ct.,  31 1.  L.  T.  439 

2. Dispute — County   Court — Jurisdiction 

of  Justices — Friendly  Societies  Act,  1896,  «.  68 
{6).]  Where,  under  the  rules  of  a  friendly 
society,  registered  under  the  Friendly  Societies 
Act,  1896,  it  was  provided  "  that  all  matters  in 
dispute  between  the  society  and  any  of  its 
members,  or  persons  claiming  through  a  member. 


FRIENDLY  SOCIETY— continued. 
or  under  the  rules,  shall  be  settled  by  one  of  the 
Divisional  Magistrates  of  the  City  of  Dublin," 
and  where  an  action  was  brought  to  recover 
certain  levies  and  fines  claimed  under  the  rules 
of  the  society,  and  the  action  was  remitted 
to  the  Recorder  of  Dublin,  who  gave  a  decree 
for  the  full  amount  claimed,  and  the  case 
then  went  on  appeal  to  Gibson,  J.,  who  stated 
a  case  for  the  King's  Bench  Division  : — Held, 
that  the  Recorder  had  no  jurisdiction  to  deal 
with  the  case.     M'Caffrey  v.  M'Mahon 

K.  B.,  35  I.  L.  T.  R.  97 

3.  Dispute — Between  former  member  and 

trustees — Friendly  Society  Act,  IS96— Branch 
Society—Rules  26  and  31.]  When  the  rules  of  a 
local  branch  of  a  friendly  society  are  duly 
registered,  and  make  provision  for  the  settle- 
ment of  disputes  between  present  or  past 
members  and  the  society,  by  way  of  arbitration, 
the  County  Court  has  no  jurisdiction  to  enter- 
tain a  process  founded  on  such  dispute,  and  will, 
for  want  of  jurisdiction,  dismiss  the  process 
without  prejudice,  with  costs.  O'Keeffe  v. 
Dunne  (28  I.  L.  T.  R.  116)  followed.  Dugan  v. 
Trustees  of  Lodge  of  Ancient  Shepherds 

Co.  Ct.,  33  I.  L.  T.  R.  14 

4.  "  Dispute  " — Jurisdiction  of  Justices 

— Transactions  ultra  vires — Money  lent  or  money 
had  and  received — Amendment  of  pleadings — 
Stamp  duty  on  documents — Friendly  Societies 
Act,  1875  (38<fc39  Vict,  c.  60),  ss.  21,  22— 
Friendly  Societies  Act,  1896  (59  cfc  60  Vict.,  c.  25), 
ss.  46,  68.]  Two  loan  fund  societies,  the  officials 
of  both  of  which  were  to  a  great  extent  identical, 
had  no  powers  to  borrow  nor  to  lend  except  to 
members.  In  order  to  assist  one  of  the  societies 
an  amount  in  excess  of  the  maximum  sum 
allowed  for  loans  by  the  rules  was  advanced  by 
the  other  society  imder  the  form  of  a  loan  to 
one  of  the  members,  with  other  members  as 
securities.  Both  societies  went  into  liquidation  : 
Held,  in  an  action  by  the  liquidator  and  trustees 
of  the  lending  society  against  the  nominal 
borrower  and  securities,  that  the  real  effect  of 
the  transaction  must  be  looked  to,  and  that  the 
defendants  were  liable  for  the  balance  of  the 
amount  advanced  as  "  money  had  and  received,' 
but  not  for  fines  imposed  by  the  rules.  Held 
further,  that  this  was  not  a  "  dispute  "  between 
a  member  and  the  society,  and,  therefore,  was 
not  bound  by  a  rule  of  the  society  limiting 
jurisdiction  to  a  Divisional  Magistrate  of  the 
City  of  Dublin.  O'Hehir  and  others  v.  Gahill 
and  others  K.  B.,  47  I.  L.  T.  R.  274 

5. "  Dispute  " — Jurisdiction — Transactions 

ultra  vires — Promissory  note — Stamp  duty — 
Friendly  Societies  Act,  1896  (59  S  60  Vict.,  c.  25), 
ss.  46,  68.]  The  Uquidator  of  a  loan  fund  society 
proceeded  in  the  Court  of  the  Recorder  of 
Dublin  against  members  of  the  society  for  sums 
due  on  account  of  loans  and  fines.  One  rule  of 
the  society  provided  that  matters  in  dispute 
between  the  society  and  a  member  should  be 
left  to  the  decision  of  the  Divisional  Magistrate 
of  the  City  of  Dublin,  while  another  provided 
that  all  sums  due  by  a  member  should  be  re- 
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FRIENDLY  SOCIETY— continued. 
coverable  in  the  County  Court,  or  in  any  court 
whatever : — Held,  that  the  jurisdiction  was 
limited  to  the  Divisional  Magistrate  of  the  City 
of  Dublin.  Effect  of  transactions  ultra  vires 
and  nature  of  promissory  notes  also  considered. 
O'Hehir  v.  Kane  and  others 

K.  B.,  47  I.  L.  T.  R.  277 

6.  '•'  Dispute  " — Notice  of  withdrawal — 

Staying  proceedings.]  The  fact  that  a  person  who 
was  a  member  of  a  friendly  society  has  served  a 
month's  notice  of  his  intention  to  withdraw  from 
the  society  does  not  enable  him  to  proceed 
against  the  society  by  an  action  in  the  High 
Court  to  recover  certain  moneys  paid  by  him  to 
the  funds  of  the  society,  where  the  rules  of  the 
society  provide  that  "  matters  in  dispute 
between  the  society  and  any  of  its  members  .  .  . 
or  under  the  rules  shall  be  left  to  the  decision 
of  a  divisional  magistrate  of  the  City  of  Dublin." 
Such  a  rule  ousts  the  jurisdiction  of  the  High 
Court,  and  an  action  brought  in  the  High  Court 
will  be  stayed.  Kerrigan  v.  South  Dock  Loan 
Fund  Society  K.  B.,  5  N.  I.  J.  R.  220 

7. "Dispute  " — "  Specially  authorised  " — 

Money  payable — Jurisdiction — Bule  ultra  vires — 
Friendly  Societies  Act,  1896  (59  <fc  60  Vict.,  c.  25), 
ss.  31,  68.]  Where  a  rule  of  a  friendly  society, 
"  specially  authorised  "  under  section  31  (1)  of 
the  Friendly  Societies  Act,  1896,  provided  that 
rJl  matters  in  dispute  between  the  society  and 
any  of  its  members  should  be  settled  by  a 
Divisional  Magistrate  of  the  City  of  Dublin, 
and  further  provided  that  all  sums  of  money 
claimed  against  any  member  or  surety  might  be 
sued  for  in  the  County  Court  of  the  district  in 
which  such  person  resides,  or  in  any  Court 
whatsoever  : — Held,  that  the  second  provision 
was  ultra  vires  as  being  too  wide.  Held  further, 
that  the  jurisdiction  in  cases  affecting  sums  of 
money  payable  by  a  member  to  a  society 
"  specially  authorised  "  is  limited  to  the  County 
of  the  District  in  which  such  member  resides. 
Finnigan  and  another  v.  M'Geehan  and  others 
K.  B.,  47  I.  L.  T.  R.  278 

8. "  Dispute"—"  Specially  authorised  " 

— Jurisdiction — Recovery  of  Loan — Money  pay- 
able— Action  against  sureties — Friendly  Societies 
Act,  1896  (59  &  60  Vict.,  u.  25),  ss.  23,  31,  68,  94.] 
An  action  was  brought  by  the  trustees  of  a 
friendly  society — which  was  "  specially  author- 
ised "  under  section  31  of  the  Friendly  Societies 
Act,  1896 — to  recover  the  balance  of  a  loan 
which  had  been  advanced  to  a  member  on  foot 
of  a  joint  and  several  promissory  note  made  by 
himself  and  two  sureties.  The  sureties  alone 
were  made  defendants,  and  it  was  found  as  a 
fact  that  the  sum  sued  for  was  in  respect  of  the 
loan  only,  irrespective  of  fines,  levies,  &c. : — 
Held,  that  the  jurisdiction  was  not  limited  either 
by  section  31  or  by  section  68  of  the  Friendly 
Societies  Act.  1896.  McCaffrey  v.  M'Mahon 
(35  I.  L.  T.  E.  97),  O'Hehir  v.  Kane  (47  I.  L. 
T.  E.  277),  Finnigan  and  another  v.  M'Geehan 
and  others  (in  I.  L.  T;  E.  278)  distinguished. 
M' Donagh  and  others  v.  Calvert  and  another 

K.B.,48I.JL.T.  R.35 


FRIENDLY  SOCIETY— continued. 

9. Non-diselosure    of    injury.]     Where 

plaintiff  on  joining  a  benefit  society  was  suffering 
from  an  injury  to  his  eye  (soft  cataract),  which 
he  knew  of,  but  which  he  did  not  communicate 
to  the  society  at  the  time  of  joining : — Held, 
he  was  not  entitled  to  recover  sick  pay  for  the 
time  he  was  on  sick  leave  soon  after  his  joining. 
Murley  v.  Ballincollig  Royal  Gunpowder  Factory 
Provident  Fund  Society    Co.  Ct.,  30  I.  L.  T.  536 

10. Non-payment  of  premium — Place  of 

payment — Forfeiture — Notice  of.]  A  society 
registered  under  the  Friendly  Societies  Act,  1896, 
purporting  to  act  under  section  3  of  the  Collecting 
Societies  and  Industrial  Insurance  Companies 
Act,  1896,  served  a  notice  of  forfeiture  on  a 
member  of  the  society.  The  premium  or  con- 
tribution of  the  member  was  payable  on  April  1, 
1906,  and  he  was  called  upon  to  pay  it  on  that 
date  or  within  thirty  days  therefrom  "  at  the 
chief  office  here  or  to  our  local  agent,"  otherwise 
the  policy  would  be  void.  The  notice  was 
addressed  from  "  84  Wilson  Street,  Glasgow," 
which  was  the  chief  office  of  the  company.  The 
notice  also  was  indorsed,  "  Agency — Dublin. 
Agent !  D.  Madden."  May  1  was  the  last  day 
for  payment.  On  that  date,  at  some  time 
between  5  and  6  p.m.,  a  person  on  behalf  of 
the  member  called  at  an  office  of  the  company 
in  Great  Brunswick  Street,  Dublin,  for  the 
purpose  of  paying  the  premium,  and  found  the 
office  closed  for  the  day.  The  member  resided 
in  Dublin,  and  had  paid  the  premium  on  former 
occasions  to  D.  Madden.  The  office  in  Great 
Brunswick  Street  was  in  charge  during  office 
hours  of  a  man  named  Ryan : — Held,  that  the 
only  place  of  payment  mentioned  in  the  notice 
was  the  chief  office  in  Glasgow,  that  the  alterna- 
tive was  not  given  in  the  notice  of  paying  the 
premium  at  the  office  in  Great  Brunswick  Street, 
but  that  the  society  gave  the  member  the 
privilege  of  paying  the  premium  to  D.  Madden, 
and  that  as  the  payment  had  not  in  fact  been 
made  on  May  1  at  the  chief  office,  or  to  D. 
Madden,  the  policy  was  lapsed.  Quaere,  does 
the  necessity  for  serving  a  notice  of  forfeiture 
under  section  3  of  the  Collecting  Societies  Act, 
1896,  exist  in  the  case  of  a  society  registered 
under  the  Friendly  Societies  Act,  1896,  as  a 
friendly  society,  the  premium  in  respect  of  the 
policy  in  question  being  receivable  at  greater 
periodical  intervals  than  two  months  ?  Geoghegart 
V.  Campbell  and  others       App.,  41  I.  L.  T.  R.  58' 

11. Non-payment  of  premiums — No  ser- 
vice of  notice  of  default.]  A  person,  with  the 
object  of  insuring  the  life  of  his  child  in  an 
insurance  company,  pays  to  the  agent  of  the- 
company  the  sum  of  Id.,  and  receives  therefor 
a  policy  form  completely  filled  up,  and  a  card 
on  the  face  of  which  it  is  stated  that  the  Id. 
is  to  cover  the  cost  of  the  stamping  and  printing 
of  the  policy,  and  that  the  premiums  are  to  be 
paid  at  the  rate  of  Id.  a  week.  He  pays  no 
premiums,  and  the  collector  of  the  company 
never  calls  for  same  : — Held,  that  on  the  death 
of  the  child  he  is  not  entitled  to  recover  the 
amount  of  the  insurance,  notwithstanding  that 
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FRIENDLY  SOCIETY— continued. 
the  company  had  served  no  notice  of  default 
upon  him  in  pursuance  of  section  11  of  the 
Friendly    Societies    Act,    1896.      Royal    Liver 
Friendly  Society  v.  Mulholland 

Co.  Ct.,  32  I.  L.  T.  460 

12. Suretyship  — Discharge  —  Laches  — 

friendly  Societies  Act]  C,  a  member  of  a  society 
registered  under  the  Friendly  Societies  Act,  and 
a  surety  for  B.,  the  borrower,  on  a  joint  and 
several  promissory  note,  was  sued  by  the  society 
in  October  1901,  for  the  balance  due  on  foot 
thereof— the  note  bearing  date  the  8th  December, 

898.  The  borrower  died  on  the  31st  December, 

899,  having  reduced  the  original  amount  of  the 
loan  by  payments.  The  defendant  sought  to  rely 
on  the  breach  by  the  plaintiffs  of  the  rules  of  the 
society  as  a  discharge  of  the  surety,  and  also 
on  the  fact  the  plaintiffs  were  debarred 
from  recovering  the  debt  now  by  laches  on  their 
part : — -Held,  that  the  plaintiffs  were  entitled  to 
succeed,  as  the  rules  were  framed  rather  in  ease 
of  the  borrower  than  as  obligatory  on  the  society, 
and,  there  being  no  evidence  of  loss  to  the 
surety,  there  was  not  laches  such  as  would 
enable  the  defendant  to  rely  upon  it  as  a  dis- 
charge.    Bryan  and  Guffe  v.  frazer 

(C.  B.  A.)    Wright,  J.,  2.  N.  I.  J.  R.  128 

Appeal  from  Petty  Sessions 

44  I.  L.  T.  R  147 
See  Justices— Jurisdiction  (Petty  Sessions). 

7. 

Winding-up  [1895]  1  I.  R.  1 

See  Company— Winding-up.    8. 

—  [1914]  1  I.  R.  142 
See  Benefit  Society. 


FULL  AGRICULTURAL  RENT. 

Redemption  of  Rent  Act — Drainage  charge 

— Tithe  rentoharge 

37  I.  L.  T.  R  92  ;  3  N.  I.  J.  R.  297 
See  Land  Law  Acts— Redemption  of  Rent 
(Ireland)  Act,  1891.    16. 

Redemption  of  Rent  Act,  s.  1 

35  I.  L.  T.  R.  152 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.     17. 


FULL  COSTS— Claim  over  £20— Reduced  to  less 
than  £20  before  judgment 

49  I.  L.  T.  R.  186 
See  Practice— Costs.    28. 

FUND  IN  COURT. 

Annuity — Absolute  order  for  sale— Statute 

of  Limitations  [1894]  1  I.  R.  537 

See    Limitations,    Statute    ot— Personal 
Action.     16. 

Charging  and  stop  orders 

See  Practice— Charging  Order  (and  Stop 
Order). 

Land  Judges'  Court        [1899]  1  I.  R.  213 

See  Land  Judees'  Court- Fund  in  Court. 

Mortgage     of     realty — Deficiency — Claim 

against  personalty 
[1903]  1  I.  R.  1, 10,  530  ;  37  I.  L.  T.  R.  221 
3  N.  I.  J.  R.  21  ;  4  N.  I.  J.  R.  41 
See  Executor — Actions.    28. 

FUNERAL    EXPENSES— Administration    sum- 
mons by  undertaker      28  I.  L.  T.  R.  38 
iSee  Executor — Actions.     1. 

FUTURE  ADVANCES. 

Executor  —  Mortgage  —  Guarantee  — 

Priority  [1909]  1  I.  R.  57 

See  Mortgage  (General).    21. 

Mortgage — Service    of    conditional    order 

for  sale  [1895]  1  I.  R.  146 

See  Mortgage— Equitable  Mortgage.    6. 

Mortgage — Service  of  notice  to  lodge  deeds 

[1895]  1 1.  R.  201 
See  Mortgage— Equitable  Mortgage.    8. 

Mortgage  to  cover — Costs  of  mortgagee's 

solicitor — Solicitors  Remuneration  Act, 
1881 — Taxation 
[1899]  1  I.  R.  515,  518  ;  33  I.  L.  T.  R.  159 
See  Solicitor— Bill  of  Costs.    144. 

FUTURE  TENANT.  48  I.  L.  T.  R.  82 

See  Land  Law  Acts— Future  Tenant.    8. 

Next-of-kin  or  issue  of  tenant  of  present 

tenancy  determined  before  Irish  Land 
Act,  1909 — Status  of  tenancy  under 
sect.  65  ( 1 )  to  be  ascertained  at  time  of 
application  to  fix  fair  rent 

[1912]  1 1.  R.  429,  445 
See  Land  Law  Acts — Fair  Rent.    65. 
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GAFF^Prosecution      for      using — Negativing 
statutory  exception    [1907]  2  I.  B.  5  ; 
40  I.  L.  T.  R.  163 
/See    Justices — Jurisdiction      (Petty    Ses- 
sions).   57. 

GALE    DAYS — Jointure — First    payment — Ap- 
portionment [1906]  1  1.  R.  533 
See  Apportionment. 
GAME. 

1. Trespass  by  pheasants  —  Liability  of 

preserver  of  pheasants  for  damage  done  by  them 
to  growing  crops  of  neighbour.]  B.,  holder  of  a 
judicial  tenancy  under  D.,  occupied  a  farm 
marching  upon  the  demesne  belonging  to  M., 
in  which  M.  preserved  pheasants  and  other 
game.  Action  by  JR.  for  damages  for  injuries 
done  to  crops  on  his  land  by  pheasants  from 
M.'s  demesne : — Held,  that  the  number  of 
pheasants  bred  by  M.  in  proportion  to  the 
acreage  of  his  demesne  was  not  an  unreasonable 
or  non-natural  user  of  his  lands,  and  therefore 
M.  was  not  liable  for  damage  to  crops  done  by 
pheasants  escaping  from  his  demesne  on  to 
lands  adjoining.  Sobson  v.  Marquess  of  London- 
derry Cir.  Cas.,  Barton,  J.,  34 1.  L.  T.  R.  88 

2. Trespass  in  pursuit  of — Assignment  of 

game  rights — Permission  by  assignor  to  Mil 
game — Poaching — Mens  rea — 27  Oeo.  III.,  c.  35, 
s.  10.]  A.  demised  to  a  coursing  club  the  ex- 
clusive right  of  hunting,  coursing,  and  killing 
hares  on  his  lands.  Subsequently  A.  gave  per- 
mission to  H.  and  M.  (who  were  ignorant  of  the 
demise)  to  hunt  over  the  lands.  H.  and  M. 
did  hunt  and  look  for  game  : — Held,  H.  and  M. 
were  guilty  of  an  offence  imder  27  Geo.  III., 
0.  35,  s.  10,  and  that  the  offence  was  committed 
even  if  they  believed  that  they  had  authority 
to  hunt  or  look  for  game  on  A.'e  land.  Collins, 
Appellant,  v.  Murphy  and  Horgan,  Respondents 
K.  B.,  46  I.  L.  T.  R.  240 

3. Trespass    in    pursuit    ol—Comrmn 

informer — 27  Oeo.  III.,  c.  35,  s.  10.]  A.,  as 
gamekeeper,  prosecuted  B.  for  trespass  in  pur- 
suit of  game.  A.  was  unable  to  produce  his 
gamekeeper's  licence  and  denied  that  he  pro- 
secuted as  a  common  informer.  The  Justices 
dismissed  the  complaint ; — Held,  that  as  the 
prosecutor  did  not  withdraw  the  complaint  he 
was  in  law  a  common  informer,  and  whether  or 
not  he  thought  himself  to  be  a  common  informer 
was  not  material.  Hennessy  v.  Ryall  and  others 
K.  B.,  45  I.  L.  T.  R.  4 
4. Trespass  in  pursuit  ot— Convictions- 
Offences  in  the  alternative — 27  Oeo.  III.,  c.  35, 
s.  10.]  A  conviction  under  27  Geo.  III.,  o.  35, 
s.  10,  that  the  defendant,  not  being  duly  author- 
ised, did  unlawfuilv  go  and  enter  upon  lands, 


GAME — continued. 

there  to  look  for  and  take  game— to  wit,  hares — 
being  then  and  there  provided  with  snares,  is 
not  bad  as  charging  alternative  offences,  the 
acts  constituting  one  continuous  operation. 
B.  {M'Carron)  v.  Justices  of  Donegal  (40  I.  L. 
T.  R.  197)  distinguished.  B.  (Higgins  and  Kelly) 
V.  Justices  of  Kildare        K.  B.,  45  I.  L.  T.  R.  76 

5. Trespass  in  pursuit  of — Conviction — 

Biver  Shannon  —  Shooting  rights  of  riparian 
owners — Bight  of  prosecution — 2  dk  3  Vict ,  c  61 — 
27  Geo.  III.,  c.  35,  s.  10.]  The  statute  2  &  3 
Vict.,  c.  61,  which  vests  the  Biver  Shannon  in 
Commissioners  for  the  purpose  of  improving 
and  keeping  free  the  navigation  of  the  river 
does  not  deprive  the  owners  of  the  land  on  each 
side  of  the  river  of  their  shooting  rights  in  respect 
of  the  said  river,  and,  therefore,  such  owner  can 
maintain  a  prosecution  under  section  10  of 
27  Geo.  III.,  c.  35,  for  an  offence  committed 
on  the  River  Shannon  in  the  portion  vested  in 
such  ownep.     Foster  v.  Jarratt 

K.  B.,  41 1.  L.  T.  R.  130 

6. Trespass  in   pursuit   of  —  Justices — 

Case  stated  —  Evidence  —  Preservation  of  Game 
Act  (27  Oeo.  III.,  Ireland,  c.  35),  s.  10—27  <fe  28 
Vict.,  c.  61— Case  Stated  Act  (20  <fe  21  Vict., 
c.  43).]  Upon  the  hearing  of  a  complaint  for 
unauthorised  pursuit  of  game,  it  is  not  neces- 
sary in  order  to  sustain  a  conviction  to  prove 
affirmatively  that  the  defendant  fired  at  any 
game,  or  had  any  game  in  his  possession,  it 
other  evidence  sufficiently  lead  to  the  inference 
that  the  offence  was  committed.  Per  Murphy 
and  Boyd,  JJ.  Where  Justices  state  on  the  face 
of  a  special  case  not  only  a  conclusion  of  fact, 
but  also  the  grounds  of  fact  leading  them  to 
that  conclusion,  it  is  open  to  the  Court  to  con- 
sider whether  those  grounds  are  sufficient  in 
law  to  support  their  determination.  Per  Lord 
O'Brien,  L.C.J.  :  Where  there  is  legal  evidence 
to  sustain  a  finding  of  fact  by  the  Justices,  such 
finding  cannot  be  questioned  on  a  case  stated. 
Tyrrell  v.  Flanagan       Q.  B.,  [1901]  2  I.  R.  423; 

1  N.  1.  J.  R.  22 

7. Trespass  In  pursuit  of  —  Prosecution 

by  gamekeeper  as  common  informer — 27  Geo.  III., 
c.  35  (Ireland).]  A  complaint  for  penalties  for 
trespass  in  pursuit  of  game  (27  Geo.  III.  (Ireland) 
c.  35)  lies  at  the  suit  of  a  common  informer. 
B.  {Connolly)  v.  Justices  of  County  Tyrone 
K.  B.,  [1902]  2  I.  R.  78  ;  35  I.  L.  T.  B.  173: 
1.  N.  I.  J.  R.  228 

8. Trespass  in  puisuit  of  —  Setting  nets 

primarily  for  plover.]  The  appellant  was  con- 
victed for  trespass  in  pursuit  of  game  under 
27  &  28  Vict.,  c.  67,  s.  1,  he  having  set  nets 
to  catch  plover,  but  which  would  have  been 
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capable  of  catching  game,  and  which  were  set 
on  lands  preserved  by  complainant,  and  where 
it  was  proved  game  abounded  : — Held,  the  con- 
viction was  warranted  by  the  evidence.  Blake 
V.  Shea  Q.  B.,  30  I.  L.  T.  R.  102 

9. Trespass  in   pursuit   of  —  Justices — 

Summary  jurisdiction  —  Order  —  "  Dismiss  " — 
Appeal   to   Quarter   Sessions  —  Game    Act    (27 
Geo.  III.,  c.  35,  Ireland) — Petty  Sessions  {Ire- 
land) Act,  14  (fe  15  Vict.,  c.  93,  s.  21.]     In  a 
prosecution  under  the  Game  Act,  27  Geo.  III., 
c.  35  (Ireland),  if  the  case  be  dismissed,  the 
Justices'  order  at  Petty  Sessions  should  state 
whether  the  dismiss  is  on  the  merits  or  without 
prejudice,  and  an  order  of  "  dismissed  "  simply 
is  wrong  ;  but  the  party  aggrieved  still  has  his 
right  of  appeal  therefrom  to  Quarter  Sessions. 
In  a  prosecution  for  trespass  in  pursuit  of  game, 
the  Justices  entered  their  order  on  the  Order 
Book  as  "  dismissed,"  and  refused  to  add  "  on 
the    merits,"    or    "  without    prejudice."    The 
prosecutors  appealed  to  Quarter  Sessions,  and 
there,   at  their  own  request,  had  the   appeal 
struck  out,  as  being  from  a  bad  order  and  un- 
tenable.    They  subsequently  brought  a  second 
prosecution  in  respect  of  the  same  offence,  and, 
on  the  Justices  refusing  to  entertain  it,  applied 
for  a  mandamus  to  compel  them  to  do  so.     The 
Court  refused  to  grant  the  writ  under  the  cir- 
cumstances of  the  case,  the  prosecutors  having 
had  another  remedy,  which  they  had  adopted 
and  then,  of  their  own  motion,  had  abandoned. 
S.  {Bridges  and  Ram)  v.  Justices  of  County  of 
Armagh  Q.  B.,  [1897]  2  I.  R.  236 

10. Trespass  In  pursuit  ol  —  Summary 

jurisdiction — Preservation  of  Game  Act  (27  Geo. 
III.,  Ireland,  c.  35,  s.  10) — Evidence.'}  Upon 
the  hearing  of  a  complaint,  under  27  Geo.  III. 
(Ireland),  c.  35,  for  unauthorised  trespass  in 
pursuit  of  game,  it  is  not  enough  to  entitle  a 
defendant  to  a  dismiss  that  it  is  not  proved  that 
he  was  actually  seen  pursuing  or  destroying 
game,  or  attempting  to  do  so,  if  other  evidence 
sufficiently  lead  to  the  inference  that  the  offence 
was  committed.  Marquis  of  Headfort,  Appel- 
lant ;  Farrdly,  Respondent 

Q.  B.,  [1891]  2  I.  R.  12  ;  28  I.  L.  T.  R.  5 

11. Trespass  in  pursuit  qI— Babbits— 21 

Geo.  III.,  c.  35—27  <fe  28  Vict.,  c.  61— Tenant 
not  holding  under  a  judicial  tenancy — Conveyance 
by  tenant  to  landlord  of  game,  including  rabbits.'\ 
Lauds  were  occupied  by  a.  tenant  of  the  com- 
plainant, not  under  a  judicial  tenancy ;  and 
the  tenant  had  by  deed  granted  to  the  com- 
plainant the  exclusive  right  to  the  game  on  such 
lands,  including  rabbits.  C,  a  person  not 
authorised  by  the  tenant  or  complainant,  was 
found  on  such  lands  with  nets  and  ferrets  pur- 
suing rabbits.  The  complainant  prosecuted  C. 
for,  without  being  duly  authorised,  entering 
and  being  on  said  lands  in  pursuit  of  game  : — 
Hdd,  that  such  prosecution  could  not  be  sus- 
tained under  either  of  the  Statutes  27  Geo.  III., 
c.  35,  or  27  &  28  Vict.,  c.  67.  Hope  and  others 
V.  Callaghan  (24  I.  L.  T.  R.  5)  distinguished. 
■Cleary,  Appellant ;  Viscount  De  Vesci,  Respon- 
dent     Ex.,  [1895]  2  I.  R.  704  ;  29  I.  L.  T.  R.  6 
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Reservation  of— Sale  by  Congested  Dis- 
tricts Board  35  I.  L.  T.  R.  122 
See  Land  Purcliase  Acts— Reservation    1. 

Reservation  of  shooting  rights — Landlord 

and  tenant — Agreement  not  under  seal 
[1907]  1  I.  R.  101 
See  Shooting. 
Trespass    in    pursuit    of — Acquittal— Ap- 
peal 40  I.  L.  T.  R.  181 
See  Justices— Quarter  Sessions.    2. 
Trespass  in  pursuit  of — Penalty  not  exceed- 
ing £5  imposed — Application  of  Small 
Penalties    Act — Information    on    oath 
not  necessary  [1912]  2  I.  R.  44  ; 
46  I.  L.  T.  R.  9 
See   Justices  —  Jurisdiction    (Petty    Ses- 
sions).   130. 

Trespass  in  pursuit  of — Onus  of  proof  of 

absence  of  authority 

[1916]  2  I.  R.  180  ;  50 1.  L.  T.  R.  53 
See  Trespass.    11. 

GAME  COVER — Malicious  injury  to — Compen 
sation  [1909]  2  I.  R.  125  ; 

43  I.  L.  T.  R.  29 
See  Malicious  Injury.    34. 

GAME      KEEPER  —  Injuries       inflicted      by 
poachers  —  Whether   accident    within 
Workmen's  Compensation  Act 
[1910]  2  I.  R.  497  ;   44  I.  L.  T.  R.  168 
See  Worlimen's  Compensation  Act.  5. 

GAME  OF  SKILL — Played  for  money — Licensed 
premises— 35  &  36  Vict.,  c.  94,  s.  17 
[1901]  2  L  R.  429  ;   35  I.  L.  T.  R.  59 
See   Licensing    Acts— Offences.    22. 

Shoothag  dog  47  X.  L.  T.  R.  153 

See  Trespass.    7. 

GAMING  AND  WAGERING. 
1. Bets  made  on  race-course,  but  paid 

in  street — Power  to  amend  charge.']  J.  C.  being 
charged  under  section  1  (1)  of  the  Street  Betting 
Act,  1906,  with  loitering  and  frequenting  X. 
Street  for  the  purpose  of  betting  contrary  to 
said  Act,  admitted  that  he  was  there  for  the 
purpose  of  paying  bets  made  on  the  race-course 
of  B.  The  magistrate  amended  the  charge,  and 
convicted  the  defendant  of  loitering,  &;c.,  for 
the  purpose  of  "  paying  bets."  On  an  appeal  by 
way  of  case  stated  •.-^Beld,  that  the  magistrate 
was  right  in  point  of  law  in  so  convicting. 
Keenan  v.  Collie  K.  B.,  41  I.  L.  T.  R.  226 

2. Betting    house — Betting    Act,    1853 

(16cfcl7  Vict.,  c.  119) — Game  in  which  prizes 
are  given  for  success,  and  in  which  an  entrance 
fee  is  required  in  advance — Automatic  machine — 
Case  stated — Case  remitted  to  Justices  for  further 
findings  of  fact — Duty  of  Justices.]  The  offences 
aimed  at  by  the  Betting  Act,  1853  (16  &  17  Vict., 
c.  119),  are  offences  in  relation  to  betting  pure 
and  simple — that  is,  transactions  in  which  none 
of  the  parties  has  any  interest  other  than  the 
sum  or  stake  he  will  win  or  lose.  Where  a 
player  is  required  to  pay  in  advance  an  entrance 
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GAMING  AND  WAGEmiiG— continued. 
fee  in  order  to  be  allowed  to  compete  in  a  game 
in  which  prizes  are  offered  for  success  depending 
upon  the  individual  acts  of  the  players  in  playing 
the  game,  the  possibility  of  winning  such  prizes 
or  of  losing  the  entrance  fee  if  unsuccessful  is 
not  the  sole  consideration  for  the  player's  par- 
ticipation, and  the  entrance  fee  so  paid  is  not 
a  deposit  "  as  consideration  for  an  undertaking 
to  give  a  valuable  thing  upon  a  contingency 
relating  to  a  game "  within  section  1  of  the 
Betting  Act,  1853  (16  &  17  Vict.,  c.  119).  Peers 
V.  Caldwell;  Taylor  v.  Caldwell,  [1916]  1  K.  B. 
371  ;  and  B.  v.  Peers  and  Brown  ([1917] 
W.  N.  85,  12  Cr.  App.  R.  210),  discussed  and 
not  followed.  Where  on  appeal  by  case  stated 
the  Court  remits  the  case  to  the  magistrates  to 
enter  continuances,  and  to  find  further  facts  in 
answer  to  questions  submitted  by  the  Court, 
the  magistrates  should  give  the  parties  an 
opportunity  of  being  re-heard,  and,  if  they  so 
desire,  of  giving  evidence  in  relation  to  the  fact, 
required  to  be  found.  Where  the  magistrates, 
without  any  re-hearing  or  fresh  evidence,  find 
in  answer  to  such  questions,  at  a  date  long  after 
the  original  hearing,  merely  from  recollection, 
the  Court  may  decline  to  act  on  such  findings, 
and  will  certainly  so  decline,  where,  in  so  making 
such  findings,  the  magistrates  state  that  none 
of  the  matters  on  which  the  further  findings 
were  required  was  raised  before  them  at  the 
original  hearing.     Forte  v.  M'Alister 

K.  B.,  [1917]  2  I.  R.  387 

3.  Betting  house — Gaming — Betting  Act, 

1853  (16  &  17  Vict.,  c.  119) — "  Owner  or  occupier 
using  any  house  for  the  purpose  of  betting  with 
persons  resorting  thereto  " — Betting  establishment 
■ — Evidence  of  user — "  Assisting  in  conducting 
the  business  of  any  house  so  used."}  M.  M.,  with 
the  assistance  of  her  brother.  P.,  kept  a  shop, 
nominally  for  the  sale  of  chandlery,  tobacco, 
and  stationery.  The  police  observed  that  on 
days  when  the  newspapers  announced  that  horse 
races  would  take  place,  numbers  of  persons 
visited  the  shop,  including  a  man  known  to  the 
police  to  be  a  bookmaker's  "  tout,"  who,  on 
such  days,  was  observed  to  visit  the  shop  several 
times  in  the  day.  On  making  a  raid  the  police 
found  M.  M.  behind  the  counter,  and  three  men 
in  the  shop,  one  of  whom  was  writing  out  a 
betting  docket  on  the  counter.  Two  other 
betting  dockets  were  found  on  the  floor  beside 
another  of  the  men,  and  M.  M.  was  observed 
to  crush  up  and  throw  behind  the  counter  two 
slips  of  paper  which  were  found  to  be  betting 
dockets,  one  being  signed  "  Tom."  Betting 
newspapers  were  found  on  the  counter,  and 
betting  literature  behind  the  counter  and  in  the 
back  parlour.  M.  M.  was  charged  with  using 
the  shop  for  the  purpose  of  betting  with  persons 
resorting  thereto,  and  P.  with  "  assisting  in  the 
conduct  and  management  of  the  shop."  The 
only  evidence  against  P.  was  a  statement  that 
he  "  assisted  M.  M.  in  the  shop,"  made  by  the 
prosecutor  in  giving  evidence  before  the  magis- 
trate. Both  M.  M.  and  P.  were  convicted  and 
fined  ! — Held,  that  the  shop  presented  all  the 


GAMING  AND  ^ \GY.RISG— continued, 
indicia  of  a  "  betting  establishment,"  and  that 
on  the  evidence,  the  magistrate  was  justified  in 
convicting  in  both  cases.    Maguires,  Appellants  ; 
Quinn,  Respondent       K.  B.,  [1911]  2  I,  R.  216  ; 

45  I.  L.  T.  R.  77 
4. Betting  house — Gaming — Using  pre- 
mises for  betting — Proof  of  bet  on  one  occasion 
only — Betting  Houses  Act,  1853  (16  ifc  17  Vict , 
e.  119),  ss.  1,  3.]  A  police  constable  (acting 
under  instructions)  went  into  the  appellant's 
shop,  and  there  made  a  bet  with  him  of  two 
shillings  on  a  horse-race.  The  constable  de- 
posited the  two  shillings  with  the  appellant,  and 
gave  him  a  piece  of  paper  on  which  was  written 
the  amount  of  the  bet  and  the  name  of  the 
horse  : — Held,  not  sufficient  evidence  to  justify 
the  conviction  of  the  appellant  under  section  3 
of  the  Betting  Houses  Act,  1853.  Per  Lord 
O'Brien,  L.C.J.  :  The  mere  naked  fact,  without 
more,  that  a  bookmaker  made  one  bet  in  a 
house  in  which  he  resided  is  not  enough  to 
attach  to  the  house  the  character  of  a  betting 
establishment.  Per  Gibson,  J.  :  In  certain 
circumstances  a  single  bet  in  a  house  or  place 
accepted  by  the  person  using  same,  without  any 
proof  beyond  the  transaction  itself,  and  the 
conduct  and  language  of  the  parties,  might 
warrant  an  inference  of  guilty  user.  M'Connell, 
Appellant ;  Brennan,  Sespondent 

K.  B.,  [1908]  2  I.  R.  411 

5.    Contract — Illegality — Principal  and 

agent — Money  in  hands  of  third  party — Eight  to 
recover  from  third  party.}    T.  C  and  B.  H.,  who 
were  in  the  employment  of  X.,  who  afterwards 
became  an  arranging  debtor,  entered  into  a  con- 
tract which  seemed  by  itself  to  have  been  null  and 
void  as  being  a  gambling  transaction.   A  dispute 
arose  as  to  the  amount  that  was  due  T.  C.  by 
JR.  H.      X.  was  indebted  to  JJ.  H.  in  a  sum  of 
£105,  and  to  T.  C.  in  a  smaller  sum.     R.  H.  gave 
a  written  order  to  X  to  hold  £25,  portion  of  the 
amount  due  to  him  by  X.,  for  T.  C.     X.  gave 
T.  C.  an  LO.U.  for  the  amount.     On  X.  be- 
coming an  arranging  debtor,  it  was  held  that 
B.  H.  was  entitled  to  prove  for  £80  only,  and 
that  the  Gaming  Acts  (8  &  9  Vict.,  c.  109,  and 
55  Vict.,  0.  9),  did  not  disentitle  T.  C.  proving 
in  the  arrangement  matter  for  the  £25.    Re  X., 
an  Arranging  Debtor    Bankcy.,  1  N.  I.  J.  R.72 
6. Final  judgment  —  Oamhlin^  transac- 
tion— Staying  proceedings — lUegal  consideration.} 
An  action  for  the  recovery  of  money  arising 
out  of  a  gambling  transaction  was  compromised 
by  the  defendant  giving  the  plaintiff  a  pro- 
missory note.     Upon  a  motion  for  final  judg- 
ment  on  the   promissory  note  : — Held,  to   bo 
an  illegal  consideration  for  staying  the  action 
on  the  ground  that  the  original  claim  was  for  a 
gambling  transaction,  and  not  bona  fide.    Where 
an  action  is  compromised  the   plaintiff  must 
bona  fide  believe  he  has  a  good  cause  of  action 
to  make  the  compromise  good  consideration. 
Walker  v.  Brown  Ex.,  31 1.  L.  T.  R.  138 

7. Keeping  office    for  receiving  bets— 

16  dk  17  Vict.,  c.  119.]    Keeping  an  office  for  the 
purpose  of  executing  commissions  on  receiving 
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GAMING  AND  VI AGERmG— continued. 
instructioua  for  bets,  and  not  for  the  mere 
purpose  of  settling  up  the  bets,  is  an  offence 
under  the  Betting  Act,  16  &  17  Vict.,  c.  119. 
Wright  v.  Clarke  (34  J.  P.  661)  followed.  Dunne 
V.  James  M.  P.  C,  37  I.  L.  T.  R.  177 

8. Lottery — "  House  " — Distribution  of 

prizes  by  lot  or  chance — Qaming  Houses  Act,  1854 
(17  <fe  18  Vict,  o.  38),  s.  4^11  Anne.  c.  6  (Jr.), 
s.  1.]  Section  4  of  the  Gaming  Houses  Act, 
1854  (17  &  18  Vict.,  c.  38),  enacts  that  "  any 
person,  being  the  owner  or  occupier,  or  having 
the  use  of  any  house,  room,  or  place,  who  shall 
open,  keep,  or  use  the  same  for  the  purpose  of 
unlawful  gaming  being  carried  on  therein  .  .  . 
and  any  person  having  the  care  and  manage- 
ment of,  or  in  any  manner  assisting  in  conduct- 
ing the  business  of  any  house,  room,  or  place 
opened,  kept,  or  used  for  the  purpose  aforesaid," 
shall,  on  summary  conviction,  be  liable  to  a 
penalty  not  exceeding  £500.  By  11  Anne, 
c.  6  (Ireland),  s.  1,  all  lotteries  in  Ireland  are  to 
be  deemed  to  be  public  nuisances,  and  a  penalty 
is  imposed  on  persons  opening,  playing,  or 
drawing  at  such  lotteries.  The  president  of  a 
workmen's  club  was  prosecuted  for  having  kept 
open  and  used  the  hall  of  the  club  for  the  pur- 
pose of  unlawful  gaming  being  carried  on  therein. 
The  game  played  was  called  "  House."  The 
nature  of  the  game  and  the  manner  in  which 
it  was  played  were  described  as  follows  : — In  a 
large  room  off  the  hall  of  the  club  were  100  men, 
seated  on  forms  at  tables.  Rectangular  leather 
cards,  each  containing  three  horizontal  rows  with 
five  figures  in  each  row,  were  distributed  amongst 
the  men  at  the  rate  of  one  penny  per  card. 
Sometimes  as  many  as  forty  dozen  of  these 
cards  were  issued  in  a  game.  From  a  box  or 
urn,  "  the  president,"  the  respondent  in  this 
case,  drew  a  card  and  called  out  its  number, 
whereupon  any  player  upon  whose  card  the 
number  was,  crossed  that  number  out  with  » 
piece  of  chalk.  The  game  finished  by  a  player 
shouting  "  House,"  walking  up  to  "  the  presi- 
dent," and  showing  him  his  card,  for  which 
he  (the  player)  claimed  "  House,"  so  claiming 
from  the  fact  that  all  the  five  numbers  on  one 
horizontal  row  were  chalked  out.  In  this  par- 
ticular case  the  winner  was  handed  twenty- 
seven  shillings,  one  penny  to  the  shilling  having 
been  deducted  by  "  the  president,"  for  the 
lighting,  &c.,  of  the  haU  : — Held,  that  the  game 
of  "  House  "  was  a  lottery,  and  as  such  was 
prohibited  by  the  Lottery  Acts,  and  that  the 
playing  of  it,  whether  in  public  or  private,  was 
"  unlawful  gaming "  within  the  meaning  of 
section  4  of  the  Gaming  Houses  Act,  1854.  Per 
Cherry,  L.C.J.  :  The  game  of  "  House  "  carried 
on  as  described  was  "  unlawful  gaming,"  not 
only  because  it  was  a  lottery,  but  because  it 
was  a  game  of  pure  chance  carried  on  for  a 
pecuniary  profit  to  the  owners  of  the  hall 
Barret:  v.  Flynn 

K.  B.,  ri916]  2  I.  R.  1  ;  49  I.  L.  T.  R.  234 

9.  Place     used     for     betting  —  Public 

thoroughfare — "  Owner    or    occupier  "  —  Betting 
Act,   1853  (16  dh   17    Vict.,  c.   119),  ss.   1,   3.] 


GAMING  AND  WAGERING— core«i««ed. 
Upon  a  summons  against  the  defendant  linde* 
section  3  of  the  Betting  Act,  1853,  for  unlaw- 
fully using  a  certain  place  tor  the  purpose  of 
betting  with  persons  resorting  thereto,  it  ap- 
peared that  the  defendant  on  certain  dates  had 
been  present  in  a  certain  archway,  a  public 
thoroughfare,  in  the  City  of  Armagh,  and  that 
several  persons  had  resorted  to  him  there  and 
made  bets  with  him ;  and  that  neither  the 
defendani,  nor  any  other  person  had  any  right 
in  the  said  archway  at  any  time  except  for  the 
purpose  of  passing  through  the  same  : — Held, 
that  as  this  was  not  a  place  used  by  the  defen- 
dant, in  the  character  of  owner,  keeper,  manager, 
or  conductor  of  the  business  thereof,  for  the. 
purpose  of  betting  with  persons  resorting 
thereto  within  section  1  of  the  Act,  he  could 
not  be  convicted.     E.  (Walsh)  v.  Short 

Q.  B.,  34  I.  L.  T.  R.  127 

10. ■  Transactions  within  Gaming  Aets.J 

A.  made  a  bej^with  B.,  regarding  the  weight  of 
a  bullock  owned  by  A.,  and  deposited  £20  with 
a  stakeholder  to  abide  the  result.  The  bullock 
never  was  weighed,  but  the  stakeholder  paid  over 
the  £20  to  B.  A.  sued  B.  for  money  had  and 
received  : — Held,  to  be  a  payment  made  "  under 
or  in  respect  "  of  a  gambling  transaction  within 
the  Gaming  Act,  1892,  and  that  A.  could  not 
recover.     Toner  v.  Livingston 

Co.  Ct.,  30  I.  L.  T.  80 

11.   Unlawful      gaming  —  Automatic 

machine — Game  of  chance — Chances  not  equal 
alike  to  all  players — Gaming  Act,  1845  (8  <fe  9 
Vict.,  c.  109),  s.  2 — Gaming  Houses  Act,  1854 
(17  cfc  18  Vict.,  c.  38),  s  4.]  The  appellant  was 
convicted  of  using  his  premises  for  the  purpose 
of  "  unlawful  gaming  "  being  carried  on  thereon. 
Proof  was  given  of  the  user  on  the  appellant's 
premises  of  an  automatic  machine.  On  the  in- 
sertion of  a  halfpenny  in  the  machine,  a  marble 
was  released,  which  by  the  operation  of  a  trigger 
manipulated  by  the  player  was  shot  up  to  the 
top  of  the  machine,  whence  it  descended  through 
a  snries  of  pins  which  deflected  its  course.  The 
player,  while  the  marble  was  falling,  tried  to 
bring  beneath  it  a  cup  in  the  machine.  The 
cup  was  fixed  to  a  movable  lever  which  could 
be  moved  laterally  right  or  left  at  the  option  of 
the  player.  The  object  of  the  player  was  to 
catch  the  marble  in  the  cup.  If  he  succeeded, 
by  an  automatic  action  a  disc  was  released  which 
entitled  him  to  a  pennyworth  of  the  appellant's 
goods ;  if  he  failed,  the  halfpenny  inserted 
became  the  property  of  the  appellant  without 
any  return  to  the  player.  Proof  was  given  of  the 
user  of  the  machine  on  the  appellant's  premises, 
and  he  was  convicted  under  17  &  18  Vict.,  c.  38, 
s.  4.  The  Justices  found  that  the  game  played 
with  the  machine  was  predominantly  one"  of 
chance ;  that  skill  did  not  enter  substantially 
into  the  game  ;  that,  having  regard  to  the  players 
contemplated  by  the  appellant  as  using  the 
machine,  the  chances  were  not  alike  equal  to 
all  the  players,  including  the  appellant ;  that 
the  chances  were  in  the  appellant's  favour  ;  and 
that  the  game  could  not  be  converted  from  one 
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GAMING  AND  MUAGEmJiG— continued. 
of  chance  to  one  of  skill.  Upon  a  case  stated 
by  the  Justices  : — Held,  that  the  findings  of 
the  Justices  as  to  the  character  of  the  game 
played  with  the  machine  were  questions  of  fact, 
and  consequently  not  reviewable  by  the  Court, 
and  that  the  finding  by  the  Justices  that  the 
game  was  one  of  chance,  and  one  in  which  the 
chances  were  not  alike  equal  to  all  the  players, 
including  the  appellant,  brought  the  game  within 
the  provisions  of  8  &  9  Vict.,  c.  109,  and,  con- 
sequently, that  the  game  played  with  the 
machine  was  unlawful  gaming  within  the  pro- 
visions of  17  &  18  Vict.,  I...  38,  s.  4,  and  the 
appellant  was  rightly  convicted.  Fielding  v. 
Turner  { [1903]  1  K.  B.  867)  applied  and  followed. 
Donaghy  v.  Walsh 
K.B.,  [1914]  2  I.  R.  261  ;  48  I.  L.  T.  B.  105 

12.  Wheel  of  fortune  —  Lottery  Acts — 

Game  —  Banlc  —  Unequal  chances — 46  Oeo.  III., 
c.  148,  s.  59—8  tfe  9  Vict.,  c.  109.]  The  defendant 
carried  on  a  sale  of  goods  by  means  of  a  "  wheel 
of  fortune  "  in  a  house  open  to  the  public.  He 
was  prosecuted  under  the  Gaming  Act  (8  &  9 
Vict.,  c.  109)  for  keeping  a  common  gaming- 
house : — Held,  that  the  defendant  was  carrying 
on  a  lottery,  and  that  a  lottery  was  a  "  game." 
The  oflfenoe  charged  was  a  game  under  the  Act, 
and  it  was  not  necessary  that  the  prosecution 
should  be  at  the  suit  of  the  Attorney-General. 
Munro  v.  Kelly  K.  B.,  45  I.  L.  T.  R.  179 

Stock  Exchange 

See  Stock  Exchange. 
GAP. 

Eel  weir  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    2,5. 

Weir  [1900]  2  I.  R.  161,  211,  391 

See  Fisheries  Acts.    26,  27,  28. 

GARDEN — On  roof  of  house — Not  a  "  garden  " 
within  meaning  of  s.  21  of  Telegraph 
Act,  1863  [1914]  1  I.  R.  9 

See  Telegraph  Acts.     1 , 

GARNISHEE. 

See  Cases  and  References  under  Practice 
Garnishee. 

Affidavit — Cross-examination 

1  N.  I.  J.  R.  45 
See  Practice — Garnishee.    3. 

GARNISHEy!2    ORDER— No    cause    shown    by 

garnishee    by    mistake — Order    made 

absolute — Jurisdiction  to  set  aside  order 

[1914]  2  I.  R.  63  ;   47  I.  L.  T.  R.  299 

See  Practice — Garnishee.     12. 

GAS — Explosion — Action  for  negligence 

See  Negligence.    23.  33 1.  L.  T.  R.  74 

GAS  ENGINE— Agreement  for  hire  of 

[1894]  1  I.  R.  235,  240  ;   [1895]  1  I.  R.  308  ; 

28  I.  L.  T.  R.  45 

See  Bankruptcy— Order  and  Disposition.  7. 


GAS  METER— Evidence 
See  Evidence.    8. 


31  I.  L.  T.  477 


GAS  PIPES — Injury  to— Steam  roller 

[1901]  1  I.  R.  492,  507  ;   35  I.  L.  T.  R.  17 
See  Local  Government — Roads.  41. 

GATE — Erection  of,  across  right  of  way 

[1913]  2  I.  R.  322 
See  Way.    2. 

GATES. 

■ Level    crossing — Unreasonable    delay    in 

opening  [1895]  2  I.  R.  555 

See  Highway.     12. 

Light  railway  [1900]  2  I.  R.  341  ; 

34  I.  L.  T.  R.  51 
See  Tramways  (Ireland)  Acts.    3. 

GENERAL  DEALER. 

1. Application   to    dealings   in   articles 

other  than  those  enumerated  in  section  12 — 

3  Edw.  VII.,  c.  44.]  Section  2  of  the  General 
Dealers  (Ireland)  Act,  1903,  requires  every 
general  dealer  to  enter  in  a  book  the  particulars 
of  each  transaction  in  his  business,  including 
certain  particulars  as  to  each  article  purchased 
by  him,  in  default  whereof  he  is  liable  to  a 
penalty.  Section  12  defines  general  dealer  as 
meaning  any  person  buying  or  selling  certain 
specified  articles,  whether  such  person  deals  in 
those  articles  only,  or  together  with  second-hand 
goods  or  marine  stores.  The  defendant,  a 
licensed  general  dealer,  had  in  his  possession  a 
quantity  of  horsehair,  the  particulars  of  the 
purchase  of  which  he  had  not  entered  in  his 
book.  Horsehair  is  not  one  of  the  articles 
specified  in  section  12  : — Held,  that  the  defen- 
dant was  not  guilty  of  an  offence  under  section  2. 
Qucere,  is  a  dealing  in  second-hand  goods  or 
marine  stores,  not  consisting  of  any  of  the 
articles  specifically  enumerated  in  section  12, 
subject  to  the  provisions  of  the  Act  ?  Kelly, 
Appellant;  Bice,  Respondent 

K.  B.,  [1906]  2  1.  R.  I;  39  I.  L.  T.  R.  247; 
5  N.  I.  J.  R.  214 

2. Agent  of  a  licensed  general  dealer 

Purchasing  old  metals — Principal  and  agent — 
General  Dealers  (Ireland)  Act,  1903  (3  Edw.  VII., 
c.  44.]  Where  a  person,  not  being  himself  a 
licensed  general  dealer  under  the  General  Dealers 
(Ireland)  Act,  1903  (3  Edw.  VIL,  c.  44),  pur- 
chases from  an  individual  a  quantity  of  lead 
less  than  112  lbs.,  such  purchase,  if  made  by 
the  purchaser  as  agent  of  a  licensed  general 
dealer,  is  not  a  contravention  of  the  Geneial 
Dealers  (Ireland)  Act,  1903.  A  licensed  general 
dealer  under  that  statute  can  deal  by  an  agent 
or  servant  not  only  upon  his  license  i  premises 
but  also  outside  those  premises,  the  dealer 
being  responsible  for  the  recording  and  accuracy 
of  the  entries  required  by  the  statute  in  respect 
of  purchases  so  made  by  his  agent  or  servant. 
Dunne,  Appellant  ;  Lee,  Respondent 

K.  B.,  [1913]  2  I.  R.  205  ;  47  I.  L.  T.  R.  22 

3.  Contravention  of  terms  ol  licence — 

Dealings  in  public  street  —  Dealings  outside 
district  for  which  licensed — 3  Edw.  VII.,  c.  44, 
«.  1.]    The  respondent  was  licensed  under  the 


(  633  ) 


DIGEST  OF  CASES. 


(  634) 


GENERAL  HEALER— continued. 
General  Dealers  (Ireland)  Act,  1903,  to  carry 
on  the  business  of  a  general  dealer  on  certain 
premises  within  the  Metropolitan  Police  District 
of  DubUn.  He  went  about  from  house  to  house 
with  a  pony  and  cart  at  Howth  (which  is  outside 
the  metropolitan  district),  buying  bottles  and 
old  metal  (which  was  among  the  articles  speci- 
fied in  section  12  of  the  Act : — Held,  that  the 
respondent  had  not  contravened  the  terms  of 
his  licence  and  was  not  guilty  of  any  offence 
under  the  General  Dealers  (Ireland)  Act,  1903. 
Quaere,  could  a  licence  be  so  framed  under  the 
Act  as  to  confine  the  licensee's  dealings  to  the 
district  in  which  he  is, licensed  ?  Hall,  Appel- 
lant ;  O'Brien,  Respondent 

K.  B.,  [1906]  2  I.  R.  6  ;  40  I.  L.  T.  R.  S3 

4. Entry  of  name  and  place  of  abode  of 

person  from  whom  article  purchased  —  False 
name  and  abode  given  by  seller  —  Liability  of 
general  dealer — 'Mens  rea — 3  Edw.  VII.,  c.  44, 
s.  2  (2)  6).]  A  general  dealer  is  bound  to  enter 
the  true  name  and  place  of  abode  of  the  person 
from  whom  he  purchases  an  article,  otherwise 
he  is  guilty  of  an  offence  under  section  2  of  the 
General  Dealers  (Ireland)  Act,  1903,  and  it  is 
no  answer  that  he  entered  the  name  and  place 
of  abode  given  by  the  seller,  and  had  no  reason 
to  believe  they  were  not  the  true  name  and 
abode.  Toppin,  Appellant ;  Marcus,  Bespondent. 
K.  B.,  [1908]  2  I.  R.  423  ;  42  I.  L.  T.  R.  87 

5.  Harbour  constable — Private  and  Local 

Act — Demand  to  produce  book — Verbal  authority 
of  Justice — 45  <fe  46  Vict.,  c.  157,  s.  35  ;  3  Edw. 
VII.,  c.  44,  s.  5.]  A  harbour  constable  appointed 
under  a  Local  Act  of  ParUament  giving  him  the 
same  powers  (within  the  limits  of  the  harbour 
and  one  mile  of  the  same)  as  constables  have  by 
the  laws  of  the  realm  is  not  a  constable  who  is 
entitled  to  demand  the  production  of  a  general 
dealer's  books  under  section  5  of  the  General 
Dealers  (Ireland)  Act,  1903  : — Qucere,  must  the 
general  or  special  authority  of  a  Justice  of  the 
peace  enabling  a  constable  to  make  the  demand 
for  the  production  of  a  general  dealer's  books 
be  in  writing.  Watt,  Appellant,  v.  Hegarty, 
Bespondent.  K.  B.,  47  I.  L.  T.  R.  86 

6. Publican  —  Purchase    ol    bottles— 

Licence — General  Dealers  (Ireland)  Act,  1903.] 
B.,  a  publican,  not  having  a  licence  under  the 
General  Dealers  (Ireland)  Act,  1903,  bought 
forty-three  bottles  from  K.  : — Held,  B.  was  not 
guilty  of  an  offence  under  the  said  Act.  Gamble, 
Appellant,  v.  Bainey,  Bespondent 

K.  B.,  46  I.  L.  T.  R.  200 

Brass— 34  &    35    Vict. 

c.  112,  s.  13  [1907]  2  I.  R.  502 

See  Brass.    1. 

GENERAL  ISSUE— Pleading 

[1903]  2  I.  R.  517  ;  37  I.  L.  T.  R.  152  ; 
3  N.  I.  J.  R.  301 
See  Practice  (Revenue) — Pleading. 

GENERAL  LEGACY — Legacy,  general  or  specific 
— Bank    shares  —  Sub-division  — Will 
speaking  from  death    [1909]  1 1.  R.  124 
See  Will — Speaking  from  Death.    1. 


GENERAL    PURPOSES    RATE— Building   used 
for  public  worship — Exemption 

[1913]  2  I.  R.  439 
See  Belfast  Local  Acts.    2. 

GENERAL  WORDS. 

Conveyance — Easement 

[1912]  1  I.  R.  262 
See  Way.     1. 

Words  in  deed  sufficient  to  pass  money  in 

Court  [1913]  1  L  R.  519  ; 

47  I.  L.  T.  R.  101 

See  Lands  Clauses  Acts — Compensation.  4. 

GENTLEMAN — Trade  or,  profession — Judgment 

mortgage  31  I.  L.  T.  R.  166 

See  Mortgage — Judgment  Mortgage.    18. 

GIFT. 

1.  Incomplete — Intended      transfer      of 

money— Deposit  receipt  of  money  in  bank — Invalid 
declaration  of  trust — Charity.']  0.,  who  was 
parish  priest  of  B.,  in  the  County  of  Kerry,  on 
June  15,  1905,  lodged  a  sum  of  £60  for  Masses 
on  deposit  receipt  in  the  branch  of  the  National 
Bank  at  Killamey.  The  deposit  receipt  was 
in  the  form — "  Received  from  the  parish  priest 
of  Barraduff  the  sum  of  £60  for  Masses,  to  be 
accounted  for  at  our  office  here."  On  the  same 
day  he  lodged  on  deposit  receipt  in  the  same 
bank  in  a  similar  form  a  sum"' of  £50  for  the 
parish  priest  of  B.,  for  repairs  and  building  to 
church.  On  the  same  day  he  also  lodged  two 
sums  of  £385  each  in  the  joint  names  of  himself 
and  each  of  two  nieces.  This  was  done  in  con- 
sequence of  a  conversation  with  the  bank 
manager,  during  which  0.  stated  that  he  wished 
to  give  the  two  sums  of  £50  and  £60  for  the 
purposes  mentioned  ;  but  he  did  not  wish  to 
make  a  will.  Two  days  after  O.  drew  out  the 
£50  lodged  on  deposit  receipt  for  repairs  to  the 
church,  and  placed  the  amount  to  the  credit  of 
his  current  account.  On  September  21,  1905, 
0.  lodged  a  sum  of  £100  on  deposit  receipt  in 
the  same  bank  for  the  parish  priest  of  B.,  for 
repairs  and  building  to  church.  This  was  done 
in  consequence  of  a  conversation  with  the  bank 
manager,  at  which '  two  other  persons  were 
present,  in  which  0.  stated  that  he  desired  to 
leave  this  sum  of  money  to  his  successor  for 
repairs  to  the  church.  This  £100  was  made  up 
by  taking  £50  from  each  of  the  deposit  receipts 
in  favour  of  the  nieces.  0.  died  on  November  15, 
1905  : — Held,  by  the  King's  Bench  Division, 
that  the  gift  of  £60  for  Masses  and  £100  for 
repairs  of  the  church  were  good  charitable  gifts, 
and  that  the  successor  of  0.  as  parish  priest  of  B. 
was  entitled  to  the  amount.  Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  the  King's 
Bench  Division),  that,  as  the  money  on  deposit 
receipt  remained  in  the  possession  and  under 
the  control  of  0.  during  his  life,  the  relationship 
of  the  bank  and  0.  was  that  of  debtor  and 
creditor,  and  that  a  valid  trust  had  not  been 
created.     0' Flaherty  v.  Browne 

K.  B.,  App.,  [1907]  2  I.  R.  416,  428 

2.  — —  Incomplete     gilt — Voluntary     trust — 
Subscriptions — Testimonials  for  past  services.  T    A 
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GIFT — continued. 

number  of  persons,  principally  in  the  county  for 
which  B.  was  Member  of  Parliament,  subscribed 
to  present  him  with  a  testimonial.  The  amount 
subscribed  was  transferred  to  treasurers,  who 
were  the  present  defendants,  to  be  retained  by 
them  until  a  meeting  should  be  held,  at  which 
a  public  presentation  of  the  testimonial  was  to 
be  made  to  B.  Before  the  meeting  took  place 
political  differences  arose  between  the  sub- 
scribers and  B.,  in  consequence  of  which  the 
defendants  refused  to  give  B.  the  amount 
subscribed  : — Held,  by  the  Vice-Chancellor,  that 
the  money  subscribed  constituted  an  absolute 
gift  to  B.,  and  must  be  dealt  with  as  an  express 
trust  in  his  favour.  Held,  by  the  Court  of 
Appeal  (reversing  the  decision  of  the  Vice- 
Chanoellor),  that  there  was  no  trust  created 
in  favour  of  the  plaintiff.  O'Brien  v.  M'Meel. 
V.-C,  App.,  [1898]  1  I.  R.  366,  370 

Por  use  and  benefit  of  self  and  children — 

Joint  tenancy  49  I.  L.  T.  R.  96 

See  wm— Absolute  Gift.    7. 

From  husband  to  wife — Settleinent 

[1905]  1  I.  R.  272 
See  Covenant  to  Settle. 

To  charity. 

See  Cases  under  Charity — Gift  to. 

To  charity — Registration  of  deed — Estate 

in    lands  —  Bank    shares    and    after- 
acquired  property — Imperfect  gift 

[1901]  1  I.  R.  81 
See  Charity — Charitable   Donations   and 
Bequests  Act.    5. 

GIFT  INTER  VIVOS— Estate  duty 

[1905]  2  I.  R.  626  ;  39  I.  L.  T.  194  ; 
[1906]  2  I.  R.  200  ;  40  I.  L.  T.  R.  49 
>See  Revenue — Estate  Duty.     16. 

GIFT  ON  CONDITION— Passing  to  executor 

[1904]  1  I.  R.  234;  38  I.  L.  T.  R.  90 
See  Option  to  Purchase. 

GIFT  OVER. 

After  invalid  bequest    [1915]  1  I.  R.  191 ; 

See  Charity— Gift  to.    34. 

Cutting  down — Remoteness 

49  I.  L.  T.  R.  143 
See  Power — Execution.    22. 

In  default  of  exercise  of  power  of  sale — 

Devise  whether  for  life  or  in  quasi  fee 
[1896]  2 1.  R.  571, 597 
See  wm— Absolute  Gift.     14. 

• Intended    to   prevent   exercise    of     legal 

right— Invalidity  [1918]  1 1.  R.  160,  499; 
52  I.  L.  T.  R.  87 
See  Will— Absolute— Gift.     15 
• Meaning  of  words  "  with  benefit  of  sur- 
vivorship " — Will — Constructioti 

[1894]  1  I.  R.  209 
See  Will— Vesting.    4. 

Object — "  Next  eldest  brother  " 

[1905]2I.  R.  349,  361 
/See  Will — ^Death  coupled  with  Contingency.  7. 

On  insolvency  or  alienation — Settlement 

[1905]  1 1.  R,  261  ;   39  I.  L.  T.  R.  100 
See  Settlement — Construction.    15. 


GIFT  OVER— continued. 

Subject    to    money    payment  —  Accrual 

of  right  of  action 

[1899]  2  I.  R.   344 
See  Limitations,  Statute  of — Realty.    16, 

Will — Peath   of   any   or  either   of   three 

legatees  witout  issue 

[1904]  1 1.  R.  35, 41 
See   Will — Death   coupled   with   Contin- 
gency.   10. 

GIFT  TO  A  CLASS— Will. 

See  Cases  under  Will — Class. 

GOING  CONCERN — Includes  business  premises 
29  I.  L.  T.  R.  117 
See  Bankruptcy — Arrangement.    17. 

GOOD  BEHAVIOUR. 

Justices  at  Petty  Sessions  cannot  estreat 

recognizance  to  be  of 

[1917]  2  L  R.  360 
See    Justices  —  Jurisdiction   (Petty    Ses- 
sions).   77. 

Sureties  for — Justices — Bona  fide  question 

of  title — Showing  jurisdiction  on  face 

of  order  [1914]  2  I.  R.  156  ; 

47  I.  L.  T.  R.  236 

See  Justices — Jurisdiction  (Petty  Sessions). 

97. 

GOOD  FAITH — Necessity  for,  in  ex  parte  appli- 
cations [1915]  2  I.  R.  411 
See  Practice — Judgment.    12. 

GOODS — ^Deposited  with  bankrupt  for  sale 

49  I.  L.  T.  R.  216 
See  Bankruptcy — Order  and  Disposition. 
6. 

GOODS  SOLD— Plea,  "  no  money  owing,"  &o. 
17  I.  C.  L.  R.  391 
See  Practice — Pleading.    9. 

GOOD  WILL. 

■ Compensation  for    town  tenant 

52  I.  L.  T.  R.  213 
See  Town  Tenants  (Ireland)  Act.    19. 

Includes  book  debts,  but  not  premises 

where  business  carried  on 

29  J.  L.  T.  R.  117 
See  Bankruptcy — Arrangement.    17. 

Lobs  of  47 1.  L.  T.  R.  210, 222 

See  Town  Tenants  Act,  1906.    5,  15. 

46  I.  L.  T.  R.  241 

See  Town  Tenants  Act,  1906.    12. 

41 1.  L.  T.  R.  208, 246  ;  42  L  L.  T.  R.  227  ; 

43  I.  L.  T.  R.  229,  272,274; 

44 1.  L.  T.  R.  185,  205  :  44  I.  L.  T.  119  ; 

[1911]  2  I.  R.  450,  455  ;  45  I.  L.  T.  R.  208 

See  Town  Tenants  Act.  20-22,  28,  31-33, 

39,  41,   47. 

GOVERNMENT  PRINTER— Document  purport- 
ing to  be  printed  by  41  I.  L.  T.  R.  206 
See  Diseases  of  Animals  Acts.    2. 
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GOVERNMENT  STOCK  —  Mortgage  —  Proviso 
for  re-purohaee  of  stock — Conversion  of 
stock  [1903]  1  I.  R.  475 

See  Mortgage— Redemption. 

GOVERNORS  —  Endowed   academy  —  Special 
meeting— Quorum    [1908]  2  I.  R.  357 
See  Endowed  Academy. 

GRAFT. 

1. Expired  lease — New  letting  to  execu- 
trix— Tenant-for-life  —  Purchaser  for  value — 
Notice  of  facts  creating  equity.']  Tlie  widow  and 
executrix  of  a  testator,  to  whom  he  had  be- 
queathed a  farm  held  for  a  term  of  years  for 
life,  and  after  her  death  to  her  nephew,  was 
accepted  as  yearly  tenant  by  the  landlord  at  an 
increased  rent  after  the  expiration  of  the  term. 
She  afterwards  sold  her  interest  to  her  brother, 
reserving  a  room  in  the  house  for  herself.  The 
brother,  who  was  aware  of  the  will  of  the 
testator  and  of  the  circumstances  of  the  new 
letting,  went  into  possession  and  paid  the  rent, 
but  receipts  were  given  in  the  name  of  the  re- 
presentatives of  the  testator.  After  the  death 
of  the  widow  the  nephew  brought  an  action 
against  her  brother,  to  have  the  yearly  tenancy 
declared  a  graft  on  the  lease  : — Held,  that  it 
was  a  graft.  Dempsey  v.  Ward  ([1899]  1  I.  R. 
463)  distinguished.  In  re  Egan  ;  Egan  v.  Stack 
M.  R.,  [1906]  1  I.  R.  320 

2.  Expired  lease — Tenants  in  common — • 

Fiduciary  relation — Licence  and  goodwill — New 
lease.]  When  a  lease  held  by  tenants  in  common 
has  expired,  and  the  lessees'  interest  is  deter- 
mined, and  no  tenancy  or  interest  continues  or 
has  sprung  up  in  the  former  co-owners  of  the 
lease,  there  is  no  necessary  incapacity  which 
debars  one  of  such  tenants  in  common  from 
obtaining  a  new  lease  to  himself  personally,  if 
he  does  not  abuse  or  take  an  inequitable  advan- 
tage of  his  position,  and  if  the  lessor  has  power 
to  give,  and  intends  to  give,  it  to  him  to  the 
exclusion  of  the  other  former  co-owners.  But 
such  a  tenant  in  common  cannot  claim  to  hold 
a  new  lease  for  his  own  benefit  if  it  is  estab- 
lished— (1)  that  a.  fiduciary  relation  had  been 
created,  by  agreement  or  conduct,  between  the 
tenants  in  common  with  reference  to  the  old 
lease,  or  to  an  essential  part  of  the  subject- 
matter  of  the  lease  ;  or  (2)  that  the  lessee  had 
obtained  the  new  lease  after  representing  to  the 
lessor,  and  causing  him  to  believe  and  intend, 
that  the  new  lease  was  to  be  for  the  benefit  of 
all  the  co-owners  ;  or  (3)  that  the  new  lease  was 
obtained  by  the  use  of  a  right  or  rights  which 
a  Court  of  Equity  would  recognise  as  having 
been  attached  to  the  common  property — e.g.,  a 
licence  and  goodwill  attached  to  licensed 
premises.     Hunter  v.  Allen 

Barton,  J.,  [1907]  1  I.  R.  212 

3.  New  letting  —  Previous  reinstatement 

on  eviction  of  middle  interest.]  A  deceased 
farmer  by  his  will  left  to  his  widow  his  farm  for 
eight  years  after  his  death,  and  directed  it 
should  then  go  to  his  nephew.  The  widow 
married  before  the  expiration  of  her  interest. 


CtRATT— continued. 

and  the  middle  interest  was  evicted.  There  was 
a  reinstatement  of  the  sub-tenants,  and  a 
letting  was  then  made  to  the  testator's  widow's 
second  husband.  The  agent  swore  he  would 
not  have  deprived  the  nephew  of  his  rights 
had  he  known  he  was  entitled : — Held,  there 
was  a  graft.     Sullivan  v.  Moynihan 

Co.  Ct.,  31  I.  L.  T.  256 

4.  New   letting  —  OverhoUing   tenantr— 

Expiration  of  lease — Action  to  recover  possession 
of  land  for  non-payment  of  rent  —  Period  of 
redemption  expired — Beceipt  of  money  by  evicted 
tenant  on  quitting  the  holding  —  Landlord  and 
tenant — Judgment  for  possession — Non-joinder  of 
party  as  plaintiff — Estoppel.]  D,,  the  lessee  of 
a  farm  held  under  a  lease  for  three  lives  of) 
which  Z).  was  the  survivor)  and  an  expired 
term  of  years,  died  in  1876  intestate,  leaving  a 
widow  and  nine  children.  After  his  death  his 
widow  remained  in  possession,  and  was  accepted 
by  the  landlord  as  tenant  from  year  to  year  of 
the  farm,  at  the  rate  of  £250.  The  farm  was 
subject  to  a  mortgage  created  by  D.  After  the 
widow  had  been  in  possession  of  the  farm  for 
some  years  the  rent  was  in  arrear,  and  in  April, 
1886,  an  action  to  recover  possession  for  non- 
payment of  rent  was  commenced  by  A.  as 
landlord,  there  being  then  two  and  a  half  years 
rent  due.  On  May  3,  1886,  Mrs.  D.  gave  a 
consent  for  judgment,  and  the  writ  of  possession 
was  executed  on  May  21.  B.,  a  neighbouring 
farmer,  agreed  to  give  the  landlord  £400  for  the 
farm.  On  December  16,  1886,  an  interview  took 
place  at  the  office  of  the  landlord's  solicitor 
between  Mrs.  D.  and  B.,  at  which  it  was  agreed 
that  B.  should  pay  to  the  landlord  £400,  out  of 
which  Mrs.  D.  was  to  receive  £230.  On  January 
15,  1887,  an  agreement  between  the  landlod 
and  B.  was  filed  pursuant  to  section  8  (6),  of 
the  Land  Law  Act,  1881,  fixing  the  judicial 
rent  of  the  holding  at  £250.  Mrs.  D.  remained 
in  possession  until  July,  1887,  when  she  was 
put  out  under  a  magistrate's  order.  W,.  H.  D., 
one  of  the  sons  of  the  former  tenant,  who  was 
a  minor  at  the  time  of  these  transactions, 
brought  an  action  against  the  specific  legatee 
of  B.'s  interest  and  B.'s  executors,  claiming 
that  Mrs.  D.^s  tenancy  was  a  graft  on  the 
interest  formerly  held  by  her  husband,  and 
that  B.  having  purchased  her  iaterest  at  (as 
alleged)  a  gross  undervalue,  his  interest  was  a 
graft  upon  that  of  Mrs.  D.  : — Held  (affirming 
the  decision  of  the  Master  of  the  Rolls) — (1) 
that  the  interest  of  Mrs.  D.  in  the  lands  having 
been  determined,  either  by  the  ejectment  or  by 
surrender,  there  could  be  no  graft ;  (2)  that 
even  if  the  doctrine  of  graft  applied,  the  action 
was  wrongly  constituted,  as  the  mortgagee  and 
the  landlord  should  both  be  paid  before  the 
plaintiff  could  succeed;  (3)  that  B.  had  not 
purchased  Mrs.  D.'s  tenancy,  but  had  obtained 
a  new  letting.  Prior  to,  and  at  the  time  of  the 
action  to  recover  possession,  the  reversion  in 
the  lands  had  been  conveyed  to  two  persons, 
A.  and  B.,  on  trust  to  collect  the  rents  and 
manage  the  lands,  one  of  whom  only  was  plain- 
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tiff  in  that  action : — Held,  that  no  objection 
having  been  taken  to  the  non-joinder  of  the 
second  reversioner  in  the  action  to  recover  pos- 
session, the  judgment  in  that  action  was  not 
void  ;  and  that,  at  all  events,  such  an  objection 
could  not  be  relied  upon  by  the  plaintiff  to 
sustain  the  present  action.  Dempsey  v.  Ward. 
App.,  [1899]  1  I.  R.  463 

5. New    tenancy  —  Tenant    of  farm — 

Lunacy  of —  Entry  into  possession  of  sister — ■ 
Ejectment.']  The  tenant  of  a  farm,  having 
become  a  lunatic,  was  confined  in  an  asylum,  and 
his  sister  entered  into  possession  of  the  farm 
and  worked  it.  Several  years  afterwards  a 
decree  in  ejectment  for  non-payment  of  rent 
was  obtained,  the  usual  notices  were  served, 
the  statutory  time  expired,  and  possession  of 
the  farm  was  taken  by  the  landlord.  Subse- 
quently the  sister,  having  paid  all  arrears  of 
rent  and  costs,  was  taken  on  by  the  landlord 
as  a  new  tenant  ;  and  five  years  after  the  creation 
of  the  new  tenancy  the  former  tenant,  on  being 
discharged  from  the  asylum,  sought  to  establish 
a  trust  in  his  favour  as  against  his  sister  in  respect 
of  the  farm.  There  was  no  evidence  of  any 
fraudulent  contrivance  or  arrangement : — Held, 
that  no  fiduciary  relationship  had  ever  existed 
by  reason  of  the  plaintiff's  lunacy  or  otherwise, 
such  as  would  be  necessary  in  order  to  make 
the  new  letting  constitute  a  graft  on  the  old 
tenancy,  that  the  old  tenancy  had  been  com- 
pletely extinguished,  and  that  a  bona  fide  new 
tenancy  had  been  created,  in  respect  of  which 
no  trust  existed  in  favour  of  the  plaintiff. 
Farrell  v.  Maker 

Cir.  Cas.,  Gibson,  J.,  42  I.  L.  T.  R.  156 

6. Purchase  of  reversion  —  Constructive 

trust — Owner  of  life  estate  purchasing  fee-simple — 
Land  Law  (Ireland)  Act;  1887,  s.  14  (3) — Local 
Registration  of  Title  (Ireland)  Act,  1891.]  In 
1892  J  aim  M'Kenna  sold  his  interest  in  a  judicial 
tenancy  to  the  plaintiff,  and  same  was  transferred 
by  registered  deed,  the  plaintiff  covenanting  with 
John  M'Kenna  that  he  would  permit  him  to 
occupy  the  farm  for  life,  and  after  his  death 
he  would  pay  his  widow  (the  defendant)  £50, 
and  John  M'Kenna  covenanted  to  pay  the  rent 
of  the  farm  during  his  life.  In  1893  John 
M'  Kenna  purported  to  sell  the  farm  to  his  wife 
(the  defendant),  and  served  notice  of  intention 
to  sell  on  the  landlord,  and  in  1897  the  defendant 
bought  out  the  fee-simple  under  the  Land 
Purchase  Acts,  and  obtained  a,  vesting  order, 
and  on  October  24,  1898,  she  was  registered 
under  the  Local  Registration  of  Title  (Ireland) 
Act,  1891,  as  owner,  subject  to  equities.  It 
being  held  as  a  fact  that  at  the  time  of  her 
alleged  purchase  in  1893  the  defendant  had 
notice  of  the  plaintiff's  purchase  in  1892  : — 
Held,  that  the  plaintiff  was  entitled  to  a  declara- 
tion that  the  fee-simple  purchased  by  the  defen- 
dant was  a  graft  upon  the  previous  interest  of 
John  M'Kenna,  and,  therefore,  she  held  as 
trustee  for  the  plaintiff,  and  should  convey  to 
him.     M'Kenna  v.  M'Kenna 

Cir.  Cas.,  Andrews,  J.,  35  I.  L.  T.  R.  227 


GRAVT— continued. 

7. Settlement — Lands  subject  to  perpetual 

annuity — Purchase  of  annuity  by  tenant-for-life — 
Part  payment  by  mortgage  of  annuity — Beneficial 
interest    in    annuity — Irish   Church   Act,    1869 
(35  &  36  Vict,  c.  90),  ,>.  34  (8).]     In  1878  the 
Commissioners     of    Church    Temporalities    in 
Ireland,  pursuant  to  the  provisions  of  section  34 
of  the  Irish  Church  Act,  1869,  and  in  considera- 
tion  of  the  sum    fixed  by  the  statute  as  the 
purchase-price,   assigned   a   perpetual  annuity, 
which  had  become  vested  in  them  by  virtue  of 
the  Irish  Church  Act,  to  the  owner  of  the  lands 
on  which  the   annuity  was  charged,  who  was 
entitled   to   the   said   lands   as   tenant-for-life. 
Portion  of  the  purchase-price  was  paid  in  cash 
by   the   tenant-for-life,    and   the   balance   was 
secured   by   mortgage    of   the    annuity  to   the 
Commissioners,   without  imposing  any  burden 
on  the  said  lands  : — Held,  that  the  tenant-for- 
life   was    absolutely   entitled   to   the   annuity, 
subject  to  the  mortgage.    In  re  De  Vesci's  Estate 
Wylie,  J.,  [1908]  1 1.  R.  237 
8.  Settlement — Lease  for  life  and  rever- 
sionary term  of  years — Trust  for  settlor  "  or  his 
heirs  " — Purchase  of  fee  by  limited  owner — Local 
Registration  of  Title  (Ireland)  Act,  1891  (54  &  55 
Vict.,  u.  66),  s.  29.]    A.  put  in  settlement,  on  the 
marriage  of  his  son  B.  with  C,  lands  held  under 
a  lease  for  the  life  of  X.  and  a  reversionary  term 
of  years,  and  the  stock  and  chattels  thereon, 
upon  trust  to  permit  B.  to  receive  the  profits  and 
benefits  thereof  during  the  joint  lives  of  B.  and 
C,  and  in  default  of  issue  of  the  marriage,  and 
in  the  event  of  C.  surviving  B.  (which  event 
happened),  to  permit  her  to  receive  a  jointure 
of  £40  a  year,  and,  subject  thereto,  "  for  the 
absolute  use  of  A.  or  his  heirs."    B.  after  the 
death  of  A.  and  during  the  life  of  X.,  purchased 
the  fee-simple  of  the  lands  under  the  Purchaao 
of  Land  (Ireland)  Acts,  and  was  registered  as 
owner  in  fee-simple  thereof,  under  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  subject 
to  the  equities  (if  any)  arising  from  the  existence 
of  his  previous  interest  in  the  lands.     X.  died  in 
1903.     B.  by  his  will  left  the  lands  to  D.    A. 
died  in  1872,  without  having  disposed  of  his 
interest  (if  any)  in  the  lands,  leaving  B.,  his 
eldest  son  and  heir-at-law,  and  other  children 
surviving  ■.~Held(l),  that  the  words  "  or  heirs  " 
were  superfluous,  or  were  used  by  way  of  sub- 
stitution to   indicate  that  the  lands  were  to 
result  to  the  settlor  absolutely  in  the  events 
which  happened,   and  that,  having  become  a 
chattel   interest,    they   passed   to   his   personal 
representative  on  the  death  of  B.,  subject  to  the 
annuity   to    G.  ;    and   (2)   that   the   fee-simple 
acquired  by  B.  was  subject  to  the  trusts  of  the 
settlement,  and  that  on  his  death  the  next-of-kin 
of  A.  became  beneficially  entitled  to  the  lands 
for  the  residue  of  the  term  of  years,  subject  to 
the   annuity,   and  to   the  stock  and  chattels 
thereon.     Burton  v.  Nunan 
M.R.,App.,[1908]  1 1.R.190,201;  42I.L.T.R.31 

Administrator — Next-of-kin 

[1906]  1  I.  R.  205,  213  ;  40 1.  L.  T.  R.  100 
See  Limitations,  Statute  of— Realty.    34. 
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GR  AFT — "ontinued. 

■  Continuing  tenancy  44  I.  L.  T.  327 

See  Land  Law    Acts  —  Present   Tenant. 
10. 

Ecclesiastical  lease — Purchase   of   fee   by 

lessee — Toties  quoties  covenant  in  sub- 
lease [1905]  1  I.  R.  186,  199 
iSee  Landlord  and  Tenant — Lease.    59. 

Person    entering    on    lands    of    lunatic — 

New  letting  [1914]  1  I.  R.  53  ; 

47  I.  L.  T.  R.  279 
See  Lunatic.    5. 

Renewable  lea^e —  Purchas3  of   reversion 

in  fee  by  assignee  of  covenantor 

[1899]  1  I.  R.  125 
See  Landlord  and  Tenant — Lease.    46. 

Re-purchase  of  demesne  by  tenant-for-hfe 

[1909]  1.  R.  397 
See    Land    Purchase    Acts — Tenant-for- 
Life.    5. 

Sale   of   interest   in   leasehold — No    deed 

acknowledged — Married  woman — Ex- 
piration of  lease — Statutory  tenancy 
— Circumstances  disentitling  to  enforce 
equity  [1896]  1  I.  R.  520 

See  Husband  and  Wife— Wife's    Rever- 
sion. 

Upon  statutory  tenancy 

[1905]  1  I.  R.  1  ;   [1906]  1  I.  R.  20 
See  Landlord  and  Tenant— Lease.     19. 

GRAIN — Negligent   loading — List 

[1906]  2  1.  R.  12,  52 
See  Ship— Cargo.    2. 

GRAND-CHILDREN— Legacy     to— Illegitimate 
children  [1906]  1  I.  R.  487 

See  Illegitimate  Children. 

GRAND  JURY. 

Deputy  cess  collector — "  Existing  officer  " 

[1901]  2  I.  R.  367 
See  Local  Government — Existing  Officer. 
2. 

Expenses  under  Quarter   Sessions   Jurors 

(Ireland)  Act,  -1897      [1898]  2  I.  R.  508 
See  Sheriff.     10. 

Guaranteed   dividend — Tramway  —  Arbi- 

trator's certificate — Finality 
[1894]  2 1.  R.  691, 716  ;   [1898]  2 1.  R.  719  ; 
[1899]  2  I.  R.  360 
See  Tramways  (Ireland)  Acts.    1,  2. 

Guaranteed  dividends — Net  profits 

[1896]  2  I.  R.  661 
See  Railway— Baronial  Guarantee. 

■  Secretary — PubUc  office  held  at  will  and 

pleasure — Quo  warranto 

[1898]  2  I.  R.  335,  350  ; 
31   1.  L.   T.   R.   173 
See  Quo  Warranto.    1. 

Solicitor — Compensation  for  loss  of   office 

[1900]  2  I.  R.  351  ;    33  I.  L.  T.  R.  167 
See  Local  Government — Existing  Officer. 
15. 

Transfer  of  powers — Roads 

[1906]  2  I.  R.  487 
See  Local   Government — Roads.    2. 


GRAND  JURY— CESS. 

1. Application  of  surplus  moneys  arising 

from  one  barony  to  another — The  Grand  Jury 
(Ireland)  Act,  1836  (6  cfc  7  Wm.  IV.,  c.  116), 
s.  145.]  Under  6  &  7  Wm.  IV.,  c.  116,  s.  145, 
the  Grand  Jury  is  authorised  to  apply  the 
surplus  (if  any)  arising  from  one  barony,  after 
all  liabilities  therein  have  been  discharged,  to 
meet  undischarged  liabilities  of  another  barony 
or  the  county-at-large.  At  the  ensuing  Assizes 
the  amount  of  such  surplus  must  be  raised  off 
the  barony  to  whose  liabilities  it  was  applied, 
and  must  be  replaced  to  the  credit  of  the  barony 
whose  surplus  it  was.  Re  Murphy's  Presentment 
[Go.  Mayo  Presentments,  1893) 

C.  C.  R.,  [1894]  2  I.  R.  199 

2.  Exemption — Grown  property — District 

Lunatic  Asylum  [Ireland) — Board  of  Control — 
Poor  rate — Valuation  Act,  1854  (17  cfc  18  Vict., 
c.  8),  s.  2.]  District  lunatic  asylums  in  Ireland 
under  the  superintendence  of  the  Board  of 
Control  are  Crown  property  and  exempt  from 
taxation.  In  order  that  premises  should  be 
exempt  from  taxation  as  being  used  for  public 
or  charitable  purposes,  it  is  necessary  that 
they  should  be  in  fact  distinguished  in  the 
Valuation  Lists  as  so  used.     Harte  v.  Holmes 

Q.  B.,  [1898]  2  I.  R.  656 
[And  see  Poor  Rate — Exemption. 

3. Failure    to    appoint     baronial    cess 

collector  —  Powers  of  collector  subsequently  ap- 
pointed.] A  Grand  Jury  which,  during  five 
successive  years,  had  failed  to  appoint  a  collector 
of  county  cess  over  a  certain  barony,  appointed 
the  plaintiff  at  the  Spring  Assizes,  1894,  and 
thereupon  the  warrants  and  applotment  books, 
as  well  for  the  five  preceding  years  as  for  the 
Spring  Assizes,  1894,  were  issued  to  the  plaintiff. 
The  plaintiff  brought  a  Civil  Bill  against  the 
defendant  for  county  cess  payable  on  foot  of 
said  several  warrants  : — Held,  on  special  case 
stated,  that  the  plaintiff  was  only  entitled  to 
recover  the  amount  applotted  upon  the  de- 
fendant on  foot  of  the  presentment  made  at  the 
Spring  Assizes,  1894.  The  duty  of  a  collector 
of  county  cess  is  confined  to  levying  the  assess- 
ments presented  at  the  Assizes  at  which  he  is 
appointed.     Glarhe  v.  M'Oeever 

Q.  B.,  [1895]  2  I.  R.  460  ;  29  I.  L.  T.  R.  85 

4.  Liability  lor  —  Owner  accepting  lease 

from  Receiver  Judge.]  The  owner  sent  in,  and 
the  Judge  accepted,  a  proposal  to  take  a  lease 
of  portion  of  the  lands  for  seven  years  pending 
a  sale,  "  at  the  yearly  rent  of  £1,575  15s.  lOd. 
over  and  above  all  taxes  "  : — Held,  that  he  was 
not  entitled  to  deduct  half  the  Grand  Jury  Cess. 
In  re  Gooper's  Estate         App.,  30  I.  L.  T.  R.  89 

5.  Liability  for — Sub-tenants  ejected  and 

restored — Attornment.]  Where  the  interest  of  a 
middleman  was  determined  by  a  writ  of  habere, 
and  the  Sheriff  came  and  put  out  all  the  tenant.s 
off  the  land  for  a  few  hours,  letting  them  back 
afterwards  on  their  attornment : — Held,  that 
there  was  not  really  such  change  or  determina- 
tion of  the  previous  occupation  as  to  relieve 
the  tenants  from  the  necessity  of  paying  the 
whole  county  cess  as   they  had   to  before  the 
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GRAND  JVRY— CESS— continued. 
middleman's  interest  was  determined.     Reed  v. 
Hagerty  Co.  Ct.,  29  I.  L.  T.  617 

6. Re-presentment.]  A  county  cess  col- 
lector being  about  to  make  »  distress  for  cess, 
the  plaintiff  paid  the  amount  under  protest. 
The  warrant  was  for  one  year's  cess  for  1895, 
and  for  arrears  which  had  been  re-presented  at 
the  Summer  Assizes  of  1894.  'The  amount 
appeared  on  the  schedule  of  re-presentments. 
The  plaintiff  brought  an  action  against  the  col- 
lector for  the  amount  so  paid  under  protest, 
the  premises  being  in  possession  of  a  caretaker, 
and  being  unproductive.  The  County  Court 
Judge  gave  a  decree  against  the  defendant  for 
the  amount  claimed  for  arrears,  on  the  ground 
that  the  re -presentment  was  illegal : — Held,  on 
appeal,  that  this  decree  should  be  reversed  and 
the  action  dismissed,  and  that  the  arrears  had 
been  properly  re-presented  under  19  &  20  Vict., 
li.  63,  s.  6.     Buller  v.  Boggs 

Co.  Ct.,  Cir.  Cas.,  FltzGibbon,  L.J., 
31 1.  L.  T.  321,  357 

7.  Re-presentment.]      In  an  action  for 

recovery  of  arrears  of  county  cess,  it  was  proved 
that  certain  sums  applotted  had  not  been  levied 
in  the  usual  course  owing  to  the  fact  that  the 
hereditaments  rated  were  not  occupied,  but  they 
were  re-presented  and  applotted  at  the  Summer 
Assizes,  1896.  The  re-presentment  was  made 
on  the  affidavit  of  the  collector,  which  stated 
that  the  cess  was  uncollected  through  want  of 
sufficient  distress.  The  re-presentment  was 
fiated  in  the  usual  course  by  the  Judge  of  Assize, 
and  the  affidavit  incorporated  as  part  of  it : — 
HeU  (1),  that,  under  19  &  20  Vict.,  c.  63,  ».  6, 
the  evidence  on  which  the  Grand  Jury  are  to 
re-present  must  not  be  given  on  affidavit,  but 
orally,  the  plain  object  being  that  the  collector 
is  not  to  be  made  judge  as  to  whether  a  re- 
presentment  should  or  should  not  be  made,  but 
that  the  Grand  Jury  themselves  are  to  take  the 
responsibility  of  deciding  after  the  examination 
and  cross-examination  of  the  collector  as  to  the 
necessity  and  propriety  of  the  presentment ; 
(2)  that  there  was  a  breach  of  the  proviso  of 
the  same  section,  inasmuch  as  there  was  no 
examination  on  oath  before  the  Grand  Jury  as 
to  the  inability  of  the  collector  to  levy  the  cess 
owing  to  any  of  the  statutory  causes,  and  that, 
even  if  the  affidavit  were  admissible,  it  did  not 
comply  with  the  section,  as  want  of  sufficient 
distress  is  not  a  ground  of  re -presentment  at 
all ;  (3)  that,  as  the  affidavit  was  illegal,  the 
re -presentment  was  ultra  vires  and  bad  ;  (4)  that, 
as  the  illegality  of  the  re -presentment  appeared 
on  the  face  of  it,  there  was  power  to  go  behind 
it,  even  though  fiated  by  the  Judge  of  Assize. 
Morrow  v.  Williamson       Co.  Ct.,  31  I.  L.  T.  276 

8.  Re-presentment.]     A  re-presentment 

in  its  nature  is  a  re-presentment  not  against  in- 
dividual lands  or  persons,  but  against  the  barony 
or  townland.     Mansfield  v.  Malseed 

Co.  Ct.,  32  I.  L.  T.  314 

9.  He-presentment — Collector — Warrants 

— Illegal  distress.]  The  defendant  was  ap- 
pointed a  collector  of  Grand  Jury  Cess  at  the 


GRAND  JURY— CESS— continued. 
Spring  Assizes  of  1892,  and  had  been  re-appointed 
at  every  succeeding  Assizes  down  to  and  in- 
cluding the  Summer  Assizes,  1896.  At  the 
Spring  Assizes,  189.5,  the  Grand  Jury  re-presented 
a  sum  of  £4  7s.  7d.  as  payable  by  the  plaintiff 
for  arrears  of  cess  applotted  on  him  at  the  six 
preceding  Assizes,  commencing  with  the  Spring 
Assizes,  1892.  On  September  5,  1896,  the  defen- 
dant, acting  on  warrants  issued  to  him  in  May, 
1895,  August,  1895,  and  May  1896,  distrained 
the  plaintiff's  horse  to  recover  the  amount 
due  : — Held,  that  the  re-presentment  at  the 
Spring  Assizes,  1895,  of  arrears  which  accrued 
since  the  Spring  Assizes,  1892,  was  valid,  and 
that,  whether  valid  or  not,  it  was  now  too  late 
to  question  it,  and  that  on  these  grounds  the 
distress  was  legal.  Clarke  v.  M'Oeever  (29  I.  L. 
T.  R.  85)  considered.  Blayney  v.  Johnstone 
Co.  Ct.,  Cir.  Cas.,  Holmes,  J.,  31 1.  L.  T.  R. 40, 108 

10.  Unoccupied  premises  —  Presentment 

— Liability  of  owner  in  fee — Arrears  recoverable — 
■■  Charge  "  upon  lands — Action  at  law — Person 
previously  liable — 6  <fe  7  Wm.  IV  ,  v.  116,  s.  153 — 
19  cfc  20  Vict.,  c.  63,  s.  7.]  The  owner  in  fee  of 
promises  which  are  rateable  and  rated  for 
county  cess  is  liable  for  arrears  of  rates  struck 
whilst  he  was  not  in  occupation,  and  whilst  the 
premises  were,  in  fact,  unoccupied,  he  having 
afterwards  gone  into  occupation,  and  so  con- 
tinuing at  the  time  when  one  or  more  subsequent 
rates  had  been  struck,  and  when  the  arrears 
were  re-presented.  Such  liability  is  not  limited 
to  two  years'  arrears  from  the  original  present- 
ment. In  such  cases  the  owner  in  fee  is  primarily 
liable  to  pay  the  arrears,  and  consequently  his 
liability  is  not  limited  to  two  years  from  the 
original  presentment.  The  Court  has  no  power 
to  order  a  sale  of  the  premises  on  which  the 
Grand  Jury  Cess  is  a  "  charge,"  under  section  153 
of  6  &  7  Wm.  IV.,  c.  116,  for  payment  of  the 
arrears  thereof.     King  v.  Lord  Ardilaun 

M.  R.,  [1894]  1  I.  R.  48 

Applotment — Conditions     of     sale 

[1898]  2  I.  R.  296 
See  Vendor  and  Purchaser— Conditions  of 
Sale.    16. 

Half-rents 

[1914]  2  I.  R.  33  ;   48  I.  L.  T.  R.  79 
See  Local  Government— Rates.    16. 

Paid  under  compulsion  of  law 

29  I.  L.  T.  R.  69 
See  Money  Paid. 

GRAND   JURY— PRESENTMENT. 

1.  Certificate  of  charge.]  It  is  a  con- 
dition precedent  to  otherwise  imperative  pre- 
sentments under  special  Acts  that  the  certificate 
of  charge  required  therein  should  be  furnished 
to  the  Grand  Jury  antecedently  to  each  Assizes. 
iJe  Suck  Drainage  Presentments 

Cir.  Cas.,  Madden,  J.,  31  I.  L.  T.  215 

2. Certificate     of     county     surveyor — 

Signature — Procedure.]  The  application  for  pay- 
ment by  contractors  should  be  filled  up  and 
prepared  by  the  contractors  themselves  certify- 
ing that  they  had  duly  carried  out  the  works 
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GRAND  JURY— PRESENTMENT— cojiJinueiJ. 

contracted  for,  and  should  not  be  prepared  by 
the  Secretary  of  the  Grand  Jury  in  his  office. 
Where  this  latter  course  was  taken,  the  Judge 
of  Assize  refused  to  fiat  the  presentments.  Re 
Bantry  Tovm  Presentment 

Cir.  Gas.,  Holmes,  L.J.,  32  I.  L.  T.  R.  45 

3.  Police — Wheniipplicationtobemade — 

6*7  Wm.  IV.,  c.  13— 11  <fc  12  Fief.,  c.  72— 
14<f;  15  Vict.,  c.  85,  n.  3.]  An  account  for  the 
cost  of  extra  police  in  March,  1896,  was  not 
received  in  time  for  the  Presentment  Sessions 
before  the  Summer  Assizes  of  1896 ;  it  was 
brought  before  the  Presentment  Sessions  before 
the  Summer  Assizes  of  1897  : — Held,  that  the 
Grand  Jury  could  present  for  it.  Be  Louth  Police 
Presentment 
Cir.  Cas.,  Sir  P.  O'Brien,  L.C.J.,  31 1.  L.  T.  R.  170 
4. Rejection — Illegal  proviso.]  A  pro- 
viso added  at  Presentment  Sessions,  "  provided 
no  traverse  for  damages  be  lodged,"  is  utterly 
illegal,  being  repugnant  to  the  statute,  but  the 
Judge  will  not  direct  the  Grand  Jury  to  recon- 
sider such  a  presentment  upon  which  they 
have  already  exercised  their  rightful  discretion. 
Re  Youghal  Strand  Presentment 

Cir.  Cas.,  Holmes,  L.J.,  31 1.  L.  T.  R.  170 

5.    Re-presentment — After     lapse     of 

Assizes.^  Where  a  Grand  Jury,  being  in  doubt 
as  to  whether  they  had  power  to  re-present 
after  lapse  of  an  Assizes,  asked  the  Judge  for 
direction,  they  were  directed  to  re-present. 
ClarJce  v.  M'Geever  (29  I.  L.  T.  R.  85)  considered. 
In  re  Malseed's  Re-presentment 

Cir.  Cas.,  Holmes,  J.,  31 1.  L.  T.  R.  108 

6.  Traverse.]      On    an    application    te 

traverse  a  presentment  for  a  county  printing 
contract,  the  previous  printing  contract  had 
expired  in  the  spring  of  1896,  and  the  point 
sought  to  be  made  on  part  of  the  appUcation 
was  that  no  notice  had  been  given  to  the  cess- 
payers  at  Presentment  Sessions,  and  that  they 
had  no  opportunity  of  opposing  it.  It  having 
been  proved  that  the  presentment  had  been 
made  at  the  previous  Spring  Assizes,  and  fiated 
by  the  going  Judge  of  Assize  : — Held,  that  the 
Court  could  not  go  behind  the  fiat  and  hear 
the  application  for  the  traverse.  Re  Lalor's 
Presentment   Cir.  Cas.,  Johnson,  J.,  31 1.  L.  T.  37 

7.  Traverse— Notice— 6  <fc  7   Wm.  IV., 

c.  116,  ss.  51,  133.]  A  traverse  to  a  presentment, 
made  under  section  51  for  construction  of  path- 
ways on  a  county  road,  does  not  lie  unless  the 
notice  prescribed  by  section  133  has  been  served 
within  two  days  after  the  Sessions  at  which 
presentment  was  passed.  Barnett  and  Smyth's 
Presentment 

Cir.  Cas.,  Barry,  L.J.,  31  I.  L.  T.  R.  85 
Baronial  guarantee — Light  railway — Arbi- 
trators— Error  in   certificate 
[1898]  2  I.  R.  719  ;    [1899]  2  I.  R.  360 
See  Tramways  (Ireland)  Acts.    2. 

Closing  up  useless  road — Effect  of,  on  right 

of  way  32  I.  L.  T.  R.  *7 

See  Way,  Right  of.     3. 

Malicious  injury. 

See  Malicious  Injury. 


GRAND  JURY— PRESENTMENT— conimKerf. 

Repair  of  road — Evidence 

[1908]  2  I.  R.  101 
See  Local  Government — Roads.    42. 

Salary  of  sub-sheriff      32  I.  L.  T.  R.  104 

See  Sheriff.    34. 

GRANT. 

ParUamentary — Money  in   the   hands   of 

the  Crown — Petition  of  right 

[1909]  2  I.  R.  199 
See  County  Council. 

Presumption  of  lost  grant — Right  of  way — 

Holdings  under  common  landlord 

[1913]  2  L  R.  322 
See  Way.    2. 

GRANT  IN  PERPETUITY— Redemption  of  rent 

— Fixing     fair     rent — Devolution     of 

property  on  death  of  grantee  intestate 

[1912]  1  I.  R.  12  ;    45  L  L.  T.  R.  254 

See  Land  Law  Acts — Fair  Rent.    43. 

GRANT  TO  EXECUTOR  OF  WIDOW 

47  I.  L.  T.  R.  113 
See  Probate  (and  Administration) — Grant 
of  Administration.    19. 

GRATUITY. 

Claim  of  existing  officer  for — Procedure 

35  I.  L.  T.  R.  33  ;   1  N.  I.  J.  R.  67 
See  Local  Government — Existing  Officer.  17. 

To  pubUo  employee — Receiver 

[1908]  2  L  R.  26,  30  ;  40  I.  L.  T.  R.  263 
See  Practice — Receiver.    16. 

GRAVE. 

Repair  of  an  enclosure  round — Perpetuity 

—Void  bequest        [1901]  1  I.  R.  383 
See  Charity— Gift  to.    23. 

Undertaking  to  keep  in  order — Conditional 

legacy — Moral    obligation — ^Perpetuity 
[1901]  1  I.  R.  394 ;  35  I.  T.  L.  R.  238 
See  Charity— Gift  to.     10. 

GRAVEL — Removal  from  foreshore — Nuisance 
—Injunction  [1915]  1  I.  R.  210 

See  Seashore.    3. 

GRAVEYARD. 

1.  Lay  property  —  Trespass  —  Exclusive 

right  of  burial — User  for  over  forty  years — Pre- 
sumption of  a  granf]  Where  a  person  exercised 
for  over  forty  years  the  exclusive  right  of  burying 
his  relatives  in  a  particular  plot  in  a  graveyard 
which,  at  the  time  of  the  dissolution  of  the  Irish 
monasteries,  had  passed  into  lay  hands,  and  a 
Civil  Bill  on  the  title  had  been  brought  against 
him  for  trespass  by  removing  an  encroachment 
upon  the  said  plot,  erected  thereon  by  the  owner 
of  a  neighbouring  grave,  and  damages  had  also 
been  claimed  for  injury  to  a  headstone  : — Held, 
that  a  grant  of  the  exclusive  right  of  burial  to  the 
defendant  ought  to  .be  presumed,  and  that  he 
was  legally  entitled  to  have  removed  a  structure 
which  would  interfere  with  his  right  to  use  the 
grave.    Jennings  v.  McCarthy 

Cir.  Cas.,  Palles,  C.B.,  42  I.  L.  T.  R.  217 
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2. Property  in — Roman  Catholic  burial 

ground — Possession  of  priest — Fixtures — Trees — 
Trover.]  The  property  and  possession  in  a 
Roman  Catholic  burial  ground  are  in  the  parish 
priest  or  administrator ;  and  therefore  trover 
will  not  lie  against  such  priest  or  administrator 
for  the  removal  of  a  tree  planted  by  permission 
upon  a  grave.     Nugent  v.  Nugent 

Cir.  Cas.,  Palles,  C.B.,  31  I.  L.  T.  R.  142 

3. Property  in  a  grave  and  in  a  coffin — 

32  &  33  Vict.,  c.  42,  ».  26—41  tfc  42  Vict.,  c.  52, 
s.  170.]  A  faculty,  or  prescription,  or  grant  by 
deed  of  a  right  of  burial,  merely  gives  an  ease- 
ment, and  does  not  pass  the  soil  and  freehold 
in  the  grave  ;  therefore  an  action  by  the  person 
holding  the  faculty  for  damages  for  trespass  to 
the  grave  does  not  lie.  But  an  action  for  dam- 
ages for  trespass  to  a  coffin  buried  in  the  grave 
may  lie  in  such  a  case.     Connor  v.  Moran. 

Co.  Ct.,  29  I.  L.  T.  R.  32 

4.  Right   of  burial  —  Non-parishioner — 

Right  of  rector  to  designate  place  of  sepulture — 
Irish  Church  Statutes,  c.  12,  ss.  1,  3,  4,  5 — Irish 
Church  Act,  1869,  «.  26.]  Since  the  passing  of 
the  Irish  Church  Act,  1869,  the  rector  and 
churchwardens  have  a  joint  right  to  designate 
the  place  of  sepulture.  In  the  case  of  a  non- 
parishioner  not  dying  in  the  parish,  their  sanction 
must  be  obtained.  Representative  Body  of  the 
Church  of  Ireland  v.  James  McClelland  and 
R.  G.  Auld 

Cir.  Cas.,  Johnson,  J.,  28  I.  L.  T.  R.  40 

5.  Right  ol  burial  —  Presbyterian.']     A 

person  who  has  ceased  to  be  a  member  of  the 
congregation  of  a  Presbyterian  church  has  no 
right  of  burial  in  the  graveyard  attached  to  such 
church,  merely  because  his  ancestors  have  been 
interred  in  such  graveyard.  There  is  no  analogy 
between  such  a  graveyard  and  a  parish  burial 
ground  at  common  law.  Board  of  Deacons  v. 
Aston       Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  46 

6.  Right  of  burial — User — Public  Health 

(Ireland)  Act,  1878,  s.  170.]  At  common  law  a 
parishioner  cannot  acquire  an  exclusive  right  of 
burial  in  the  parish  graveyard,  so  as  to  enable 
him  to  bring  an  action  for  disturbance  of  his 
right,  save  by  faculty,  or  prescription  supposing 
a  faculty,  annexing  the  right  to  an  ancient 
messuage,  and  in  the  absence  of  such  can  only 
acquire  an  exclusive  right  to  burial  under  the 
Public  Health  (Ireland)  Act,  1878,  s.  170,  by 
which  his  remedy  (if  any)  is  defined.  Hichey  v. 
Sullivan  Co.  Ct.,  Cir.  Cas.,  Gibson,  J., 

28  I.  L.  T.  R.  32, 150 

7.  — —  Right  of  burial — Parishioner — Family 
grave  ■ —  Sexton  —  Fees  —  Rector  —  Permission 
to  bury  —  Faculty — Prescription — Public  Health 
Act — Trespass — Irish  Church  Act,  1869,  32  <b  33 
Vict.,  c.  42,  ss.  5,  26.]  A.,  with  leave  from  the 
sexton,  but  without  the  permission  of  the  rector, 
buried  a  parishioner  in  a  graveyard  vested  in  the 
Representative  Church  Body.  The  grave  was 
the  proper  one,  according  to  custom,  in  which 
to  bury  deceased  : — Held,  that  the  rector  of  the 
parish  is  the  person  alone  entitled  to  point  out 
graves,  and  give  permission  to  inter  in  such 


GRAVEYARD — continued. 
graveyard,  and  burial  in  the  same  without  such 
permission  is  a  trespass.     Representative  Church 
Body  V.  M'Loughlin 

Cir.  Cas.,  Gibson,  J.,  31 1.  L.  T.  R.  43 

GRAZING — Letting  for  six  months 

[1912]  2  I.  R.  318 
See  Landlord  and  Tenant — Agreement.  3. 

GRAZING  HOLDING — Adjoining  co-tenants 

38  I.  L.  T.  R.  227 
See  Land  Law  Acts — Fair  Rent.    45. 

GRAZING   LETTING. 

Discontinuance  of  proceedings — Effect  on  con- 
tract— Notice.]  A  contract  for  the  grazing  of 
lands,  not  expressed  to  be  pending  the  matter, 
accepted  by  the  Receiver  Judge,  was  held  not 
to  be  affected  by  the  proceedings  being  dis- 
continued, without  notice  to  the  graziers,  and 
by  the  receiver  being  discharged.  Plunhett  r. 
Heeney  M.  R.,  4  N.  I.  J.  R.  136 

GRAZING  RENTS. 

Payable  in   lump   sum   at   expiration  of 

letting — No  apportionment — Bequest 
of  "  all  rent  and  arrears  of  rent  due 
to  me  at  my  decease  " 

[1898]  1  I.  R.  239 
See  Will— Words.     6. 

Sale  in   Land  Judges'   Court — Rights  of 

purchaser  [1894]  1  L  R.  261,  266 

See  Land  Judges'  Court — Sale. 

GROUSE — Eggs — Malicious  injury — Compensa- 
tion 33  I.  L.  T.  R.  87 
See  Malicious  Injury.    16. 

GROUSE   MOOR— Malicious  burning  of— Com- 
pensation 35  I.  L.  R.  204,  242 
See  Malicious  Injury.     13,  17. 

GUARANTEE. 

1.  ^  Defence  of  non  est  iMtam— Honest 

belief,  without  negligence,  that  document  was  of 
different  nature — Belief  not  induced  by  fraud.] 
The  defendants  signed  a  document  purporting 
to  be  a  guarantee,  in  the  honest  belief  that  it 
was  a  document  of  a  wholly  different  nature, 
the  mistake  not  being  due  to  any  negligence  on 
their  part : — Held,  that  they  were  not  bound 
by  the  document,  although  there  was  no  evidence 
that  their  signatures  had  been  obtained  by 
fraud.     Bank  of  Ireland  v.  M'Manamy 

K.  B.,  [1916]  2  I.  R.  161 

2.  Fidelity    honi—Basis    of   contracts 

Representations  in  answer  to  queries — Default  of 
principal — Absence  of  negligence  by  employers 
to  which  loss  could  be  traced — Guarantors  not  dis- 
charged.] The  defendants  were  sureties  under 
a  bond,  conditioned  for  the  faithful  performance 
of  his  duties  by  a  collector  of  poor  rate  employed 
by  the  plaintiffs.  The  rate  collector  made 
default,  and  in  an  action  upon  the  bond  against 
the  defendants,  to  recover  the  amount  of  the 
rate  collector's  default,  the  defendants  pleaded 
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GUARANTEE— comWmned. 
that,  in  a  proposal  forming  the  basis  of  the 
contract  embodied  in  the  bond,  the  plaintiffs  had 
warranted  that  the  course  of  conduct  prescribed 
by  the  Public  Bodies  Order,  1904,  Articles  93, 
96,  97,  and  100,  as  to  the  fortnightly  auditing 
of  rate  collector's  accounts,  would  be  strictly 
followed  by  the  plaintiffs  ;  the  defendants  also 
pleaded  that  representations  to  the  same  effect 
had  been  made  by  the  plaintiffs  to  the  defen- 
dants, and  that  the  latter  had  been  thereby 
induced  to  execute  the  bond.     At  the  trial  the 
defendants  proved  that  the  plaintiffs  had  in 
certain  details  departed  from  the  course  of  con- 
duct prescribed  by  the  above-mentioned  Articles 
of  the  said  Order,  but  they  failed  to  prove  that 
the  rate  collector's  default  was  traceable  to  any 
act  or  neglect  on  the  part  of  the  plaintiffs  or 
their  officers.     At  the  trial  judgment  was  given 
for  the  plaintiffs  for  the  full  sum  claimed.     On 
a  motion  by  the  defendants  for  judgment,   or 
for  a  new  trial : — Held,  by  the  King's  Bench 
Division  and  by  the  Court  of  Appeal,  that,  as 
the  rate  collector's  default  was  not  attributable 
to  any  failure  on  the  part  of  the  plaintiffs  to 
carry  out  the  provisions  of  the  said  Order,  the 
alleged     warranty    and     representation,     even 
assuming   that   they   had   been   made    by   the 
plaintiffs,   afforded  no   defence   to   the   action. 
Donegal    County    Council    v.    Life    and    Health 
Assurance  Association 

K.  B.,  App.,  [1909]  2  I.  R.  700,  712 

3.  Fidelity  bond — Eight  to  sue  by  person 

not  u,  party  to  the  contract — Receiver  appointed 
by  mortgagees  under  sections  19  and  24  of  the 
Conveyancing  Act,  1881.]  The  National  Bank, 
who  were  mortgagees  of  A.^s  estate,  appointed 
B.  receiver  under  their  statutory  power  con- 
ferred by  the  Conveyancing  Act,  1881,  and  B. 
and  the  defendant  corporation  entered  into  a 
bond  with  the  bank  conditioned  for  B.^s  due 
discharge  of  his  duty  as  statutory  receiver.  A. 
was  not  a  party  to  this  bond.  B.  having  made 
default,  the  bank  were  paid  off  the  full  amount 
of  their  demand  out  of  the  mortgaged  estate  : — 
Held,  by  the  Court  of  Appeal  (diss.  Walker, 
L.J.),  reversing  the  decision  of  the  Master  of  the 
Bolls,  that  A.  and  the  bank  were  entitled  to 
sue  on  the  bond  for  the  amount  of  the  default. 
Kenney  v.  Employers^  Liability  Assurance  Corpo- 
ration. M.  R.,  App.,  [1901]  1  I.  R.  301,  308 
— ■ — •  Amount  of  —  Sale  to  tenants  through 
Congested  Districts  Board 

35  I.  L.  T.  R.  122 
See      Land      Purchase     Acts — Reserva- 
tion.   1. 

Bankruptcy — Legacy  left  to  bankrupt  by 

guarantor — Payment     of     legacy     to 
creditor — Proof  of  full  amount  of  debt 
1  N.  I.  J.  R.  127 
See  Bankruptcy — Proof.    7. 

Change  of  employment — Continuing  guar- 

antee 17  I.  C.  L.  R.  490 

See  Principal  and  Surety — Contract.    3. 

Continuing  —  Knowledge    of    guarantor's 

death— Revocation      [1897]  1 1.  R.  575 
See  Principal  and  Surety— Contract.    4. 


GUARANTEE  —continued. 

■  Continuing — Revocation 

39  I.  L.  T.  R.  166 
See  Principal  and  Surety — Contract.   1. 

Contract  for  maintenance  works — ^Tender 

[1901]  2  i.  R.  355  ;  34  I.  L.  T.  R.  210 
See  Local  Government — Roads.    14. 

False  representation         49  I.  L.  T.  R.  89 

See  Fraud.    2. 

Implied — Fitness  and  quality  of  materials 

and  workmanship  of  bicycle 
[1901]  2  I.  R.  189,  615  ;  1  N.  L  J.  R.  217 
See  Sale  of  Goods.    2. 

Insurance — Fidelity  bond — Receiver 

[1901]  1  I.  R.  301,  308 
See  Guarantee.     3. 

Memorandum     sufficient     description     of 

parties  42  I.  L.  T.  R.  120 
See  Contract.     16. 
Of  payment  of  rent — Assignment  of  guaran- 
tee 40  I.  L.  T.  R.  31 
See  Landlord  and  Tenants-Rent.    12. 
— —    Payment     by     executor     of     mortgagor, 
also  transferee  of  mortgage,  to  secure 
future  advances — Priority 

[1909]  1  I.  R.  57 
See  Mortgage  (General).    21. 

Renewal    of   employment  —  Discharge   of 

surety  [1910]  2  I.  R.  277 

See  Principal  and  Surety — Liability.    2. 

Rent  of  sub-tenant — Lease — Warranty  or 

covenant  [1909]  2  I.  R.  510  ; 

[1911]  2  I.  R.  631  ;  43  I.  L.  T.  R.  252 
See  Landlord  and  Tenant — Lease.    18. 

Representation — Evidence 

1  N.  I.  J.  R.  218 
See  Sale  of  Goods.    9. 

Right  of  assignee  of  reversion  to  sue  on 

42  I.  L.  T.  R.  19 
See  Landlord  and  Tenant — Rent.     13. 

Trustees  of  church    property — Lien — Sale 

[1907]  1  I.  R.  451 
See  Church  Property. 

Undertaking  to  pay  debt  of  another 

42  I.  L.  T.  R.  49 
See  Contract.     15. 

GUARANTEE    DEPOSIT— Sale    of,    to    answer 
deficiency  of  income  to  meet  aimuity 
[1899]  1  I.  R.  213 
See  Land  Judges'  Court — Fund  in  Court. 

GUARANTEE     FUND— Land     Purchase    Act, 
1891— Land  Act,  1903 

[1909]  2  I.  R.  199 
See  County  Council. 

GUARANTEED  DIVIDEND. 

Light  railway 

[1898]  2  I.  R.  719  ;  [1899]  2  I.  R.  360 
See  Tramways  (Ireland)  Acts.    2. 

Tramway  [1894]  2  I.  R.  115  ; 

28  I.  L.  T.  184 
See  Tramways  (Ireland)  Acts.    5. 

Tramway  [1894]  2  I.  R.  691, 716 

See  Tramways  (Ireland)  Acts.    1. 


(651  ) 


DIGEST  OF  CASES. 


(  652  ) 


GUARDIAN. 

Lunacy — Appointment  of 
tered  land — Lunacy  Begulation  (Ireland)  Act, 
1871,  s.  68 — Local  Registration  of  Title  (Ireland) 
Act,  1891,  s.  75.]  The  Court  will  in  a  proper 
case  appoint  the  committee  of  the  estate  of  a 
person  of  unsound  mind  not  so  found  by  in- 
quisition but  so  declared  under  section  68  of  the 
Lunacy  Regulation  (Ireland)  Act,  1871,  as 
guardian  to  represent  him  under  section  75  (2) 
of  the  Local  Registration  of  Title  (Ireland)  Act, 
1891.     In  re  Barry,  a  Registered  Owner 

Ch.  Div.,  51  I.  L.  T.  R.  128 

Appointment  of,  for  registered  owner,  being 

a  lunatic  not  so  found    ' 

[1918]  1  I.  R.  417 
See  Land  Registry.     19. 

Civil  Bill   Appeal — Plaintiff    (respondent) 

becoming  lunatic — Jurisdiction  to  ap- 
point a  guardian  as  next  friend 

[1915]  2  L  R.  116 
See  County  Court— Decree.    5. 

Income  of  infant  paid  to  American  corpora- 

tion, appointed  guardian  by  competent 
American  court  [1918]  1  I.  R.  19 

See  Trustee — Remuneration. 
Infant 

See  Infant — Guardian. 

Infant — Possession    of    land — Statute    of 

Limitations 
[1907]  1  I.  R.  393  ;  41  I.  L.  T.  R.  95, 182 
See  Limitations,  Statute  of — Trusts.    7. 

Infant — Property  out  of  the  jurisdiction 

[1907]  1  I.  R.  234 
See  Infant — Guardian.    2. 

Of  minors — Appointment 

3  N.  I.  J.  R.  67 
/See  Probate  (and  Administration) — Practice. 
21. 

Remuneration  of  foreign,  under  order  of 

competent  foreign  court 

[1918]  1  I.  R.  19 
See  Trustee — Remuneration. 


GUARDIAN  AD  LITEM. 

.See  Cases  under  Practice — Guardian  ad 
Litem.  i 

Action   against   person    of   unsound  mind     [ 

—Costs  2  N.  I.  J.  R.  113    I 

See  Practice — Parties.     14. 

Insane  respondent — Martrimonial  cause         j 

30  I.  L.  T.  R.  122    ! 
See  Practice  (Matrimonial) — Guardian  ad    I 
Litem. 


GUARDIANS. 

Poor  law 

See  Cases  under  Poor  Law — Guardians. 

Poor  law — Alteration  of  dispensary  district 

[1909]  2 1.  R.  354, 369  ; 
42  I.  L.  T.  R.  282  ;  43  I.  L.  T.  R.  144 
.See  Dispensary  District.    2. 

Poor  law — Contract  with  board — Debt  for 

seed  potatoes — Disqualification 
[1906]  2  L  R.  173  ;  40  I.  L.  T.  R.  47 
iSee  Local  Government — Disqualifleation. 
4. 

Poor    law — Dispensary    doctor — Contract 

of  service — Workmen 's   Compensation 

Act,  1906.  s.  13       [1908]  2  I.  R.  609  ; 

42  I.  L.  T.  R.  246 

-See  Workmen's  Compensation  Act.    117. 

Poor  law — Disqualification 

[1915]  2  L  R.  4 
See  Local  Government — Disqualification. 
5. 

Poor  law — Power  to  assume  parental  con- 

trol over  pauper  children 

[1913]  2  I.  R.  337 
'S'ee  Poor  Law — Guardians.    2. 


GUARDIANSHIP— By  nature  and  by  nurture 
distinguished — By  reference  to  infant's 
age  16  I.  C.  L.  R.  112 

See  Infant — Custody.    9. 


GUARDIANSHIP     OF    INFANT  —  Rights     of 
mother  [1902]  2  I.  R.  684 ; 

36  I.  L.  T.  R.  170  ;  3  N.  I.  J.  R.  351 
See  Infant — Custody.     11. 


GUEST— Occupation  as        [1895]  2  I.  R.  359  ; 

29  I.  L.  T.  R.  38 
See  Limitations,  Statute  of— Realty.    40. 


GUN — Negligence  in    leaving  unguarded   while 
loaded  [1904]  2  I.  R.  317,  335 

37  I.  L.  T.  R.  131,  254  ;  4  N.  I.  J.  R.  67 
See  Negligence.     14. 


GUTTER — Dangerous  condition  of — House  ad- 
joining public  highway 

[1908]  2  I.  R.  393,  402 ; 
42  I.  L.  T.  R.  62,  173 
<See  Negligence.    39. 
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HABEAS  CORPUS. 

Appropriate  remedy  for  person  in  military 

custody  '  [1917]  2  I.  R.  7  ; 

50 1.  L.  T.  R.  197 
See  Militaiy  Service. 

Costs  47  I.  L.  T.  R.  252 

See  Solicitor  and  Client— BUI  of  Costs.   117 . 

Custody  of  infant  39  I.  L.  T.  R.  191 ; 

43  I.  L.  T.  R.  35,  245 
See  Infant— Custody.    3,  5,  8. 

■  Discretion  to  refuse,  to  father  of  infant 

[1916]  2 1.  R.  328  ;  50  I.  L.  T.  R.  123 
See  Infant — Custody.    4. 

Infant  over  fourteen  and  under  sixteen — 

Father's  application    16  I.  C.  L.  R.  112 
See  Infant — Custody.    9. 

Lunatic— Custody  29  I.  L.  T.  R.  33 

See  Lunatic.     3. 

Return  of  infant  pending  hearing  of  cause 

shown — Disohai'ge  of  order 

32  I.  L.  T.  R.  9 
See  Practice — Habeas  Corpus.     1. 

Right  of  mother  to  custody  of  infant. — 

Abandonment  [1918]  2  I.  R.  98 

See  Infant — Custody.    10. 

48  I.  L.  T.  R.  95 

.  See  Criminal  Law.      13. 

HABENDUM — Omission  of  words  of  limitation — 
Deed — Conveyancing  Act 

[1906]  1  I.  R.  607 
See  Deed — Construction.    5. 


HABITUAL  DRUNKENNESS. 
1. Inebriates  Act,  1898  (61  &  62  Vict., 

C.  60) — Prisoner  pleading  guilty  to  primary 
offence,  but  not  admitting  habitual  drunkenness — 
Power  to  swear  jury  to  try  charge  of  habitual 
drunkenness — Evidence — Depositions.']  Section  1 
of  the  Inebriates  Act,  1898,  is  not  confined  to 
cases  where  the  offender  is  convicted  by  a  jury 
of  an  offence  such  as  mentioned  in  the  section. 
It  applies  also  where  the  offender  pleads  guilty 
to  such  offence,  and  in  such  case  if  he  does  not 
admit  that  he  is  a  habitual  drunkard  a  jury  may 
be  sworn  to  inquire  as  to  this  : — So  held  by  the 
Court  for  Crown  Cases  Reserved.  Held  also,  by 
Lord  O'Brien,  L.C.J.,  and  Andrews,  Johnson, 
Gibson,  Madden,  Boyd,  Kenny,  and  Wright,  JJ. 
(Palles,  C.B.,  diss.),  that  in  such  case  the 
evidence  necessary  to  satisfy  the  Court  that  the 
offence  charged  was  committed  under  the 
influence  of  drink  may  consist  of  the  depositions 
taken  before  the  magistrates  when  the  accused 
was  returned  for  trial.  Held,  by  Palles,  C.B., 
that  the  depositions  are  not  evidence  for  such 
purpose,  and  that  the  evidence  must  be  given 


HABITUAL  DRUNKENNESS— conimwed. 
by  witnesses  duly  sworn,  examined  viva  voce  in 
presence  of  the  prisoner,  and  liable  to  cross- 
examination.     B.  v.  Meehan 

Cr.  Cas.  Res.,  [1905]  2  I.  R.  577; 
39  i.  L.  T.  R.  23 

2. Larceny — Pleading    guilty — Swearing 

jury.]  On  the  trial  of  a  prisoner  who  is  indicted 
for  larceny  and  habitual  drunkenness,  and  who 
pleads  guilty  to  the  larceny,  but  does  not  admit 
the  habitual  drunkenness,  a  jury  may  be  sworn 
to  try  the  question  of  habitual  drunkenness. 
jB.  v.  Crowe 

Cir.Cas.,  Kenny  J.,  4  N.  I.  J.  R.  140 

3.  Notice — Evidence     before     Justices.] 

Seven  days'  notice  was  not  given  to  an  offender 
that  it  was  intended  to  charge  habitual  drunken- 
ness in  the  indictment.  The  following  evidence 
was  given  by  a  police  sergeant  on  the  proceed- 
ings before  the  Justices: — "I  arrested  the 
accused.  He  was  drunk  in  bed.  He  has  been 
eleven  times  convicted  for  drunkenness  within 
the  past  twelve  months,  and  is  a  perfect  nuisance 
to  the  people  in  the  town  owing  to  his  drunken 
habits  "  : — Held,  that  that  statement  amounted 
to  evidence  given  before  the  prisoner  was  com- 
mitted for  trial,  that  the  offender  was  a  habitual 
drunkard.     R.  v.  Doherty 

Cir.  Cas.,  Palles,  C.B.,  4  N.  I.  3.  B.  142 

4.  Pleading  gvdlty— Swearing  jury.]     A 

prisoner  was  indicted  for  assault  on  the  police 
and  for  habitual  drunkenness.  He  pleaded 
guilty  to  the  charge  of  assault,  but  denied  the 
charge  of  habitual  drunkenness.  The  Judge  at 
the  trial  considered  that  he  had  no  power  to 
order  a  jury  to  be  sworn  to  try  whether  the 
prisoner  was  a  habitual  drunkard.       if.  v.  Neill 

Cir.  Cas.,  Holmes,  L.J.^  4  N.  I.  J.  R.  142 

HACKNEY  CAR  DRIVERS— Licensing  of 

3  N.  I.  J.  R.  45 
See    Local    Government  —  Overlapping 
District. 

HACKNEY   CARRIAGE. 

Licence — Application  for — Consideration  of 
matteir  irrelevant  to  application — Form  of  requisi- 
tion for  licence— n  <&  18  Vict.,  c.  lOJl,  >^'.  79.] 
The  Corporation  of  Drogheda  sent  a  circular  to 
the  carmen  of  Drogheda  stating  that  licences 
would  be  issued  only  to  such  carmen  as  would 
consent  to  certain  conditions.  The  defendant 
did  not  consent,  and  on  sending  the  amount  of 
the  duty  on  his  hackney  carriage  hcence  to  the 
corporation  was  informed  by  the  town  clerk 
that  his  name  was  not  one  of  those  to  whom  the 
town  clerk  was  authorised  to  issue  licences,  and 
the  money  was  returned.  Subsequently  the 
defendant  applied  for  a  requisition  for  a  licence 
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HACKNEY  CARRIAGE— continued. 
and  received  a  document  purporting  to  be  such, 
but  did  nothing  further  in  the  matter  : — Held, 
the  determination  of  the  corporation  not  to 
grant  the  licence  to  the  defendant  was  wrong. 
A  writ  of  mandamus  must  issue  to  the  corpora- 
tion to  hear  the  application.  Qumre,  what  is 
the  proper  form  of  requisition  for  a  licence 
under  17  &  18  Vict.,  u.  103,  s.  79  ?  B.  (Reilly) 
V.  Corporation  of  Drogheda 

K.  B.,  49  I.  L.  T.  R.  80 

Plying  for  hire  without  a  licence — Procedure 

under    Petty   Sessions    (Ireland)    Act, 
1851,  not  applicable    [1914]  2  I.  R.  103 
See  Justices — Jurisdiction  (Petty  Sessions). 
60. 

HAIRDRESSER—"  Manual  labour  "—38    &  39 

Vict.,  c.  90  [1900]  2  I.  R.  714  ; 

34  I.  L.  T.  R.  131 

-See  Master  and  Servant — Employers  and 

Worlsmen  Act,  1875. 

HALF  RENTS. 

Liability  of,  for  countv  charges 

51  I.  L.  T.  R.  133 
See  Local  Government — Rates.     17. 

Limerick  Improvement  Act,  1853 — General 

purposes   rate  — Premises   used   exclu- 
sively for  public  purposes 

[1914]  2  I.  R.  33 
See  Local  Government — Rates.     10. 
■ Premises  used  for  charitable  or  public  pur- 
poses and  as  residences 

49  I.  L.  T.  R.  103 
iSee  Poor  Rate— Exemption.    3. 

Kates — Kent  issuing  out  of  premises  used 

for  public  or  charitable  purposes 

49  I.  L.  T.  R.  11 
See  Local  Government — Rates.    30. 

HALL — Erected  by  municipal  authority — Used 
for  public  meetings 

[1916]  2  I.  R.  77,  85 
See  Poor  Rate — Exemption.     16. 

HANDWRITING  —  Comparison— Photograph- 
Evidence  ri908]  2  I.  R.  194; 
'38  I.  L.  T.  R.  23 
See  Photograph. 

HARBOUR. 

1. By-law — Statutory  power  of  regulating 

the  conduct  and  hire  of  boats  plying  in  harbour — 
By-law  requiring  boats  to  be  licensed— Vllra 
vires — Londonderry  Port  and  Harbour  Act,  1854 
(17  c&  18  Vict,  c.  clxxvii),s.  26.]  Harbour'Com- 
missioners  were  empowered  by  statute  to  make 
by-laws  for  regulating  and  fixing  the  conduct 
and  hire  or  fare  of  all  boats  or  ferrv-boats  plying 
in  the  harbour,  and  for  regulating  the  conduct 
of  boatmen,  ferrymen,  and  others  plying  in  the 
haihom  :— Held  {diss.  Murphy,  J.),  that  a,  by- 
law, requiring  the  owners  of  boats  carrying 
passengers  within  the  port  to  take  out  an  annual 
licence  from  the  Commissioners  under  a  penalty 


HARBOUR — contin  ued. 

was  ultra  vires.  Londonderry  Port  and  Harbour 
Commissioners  (Complainants),  Appellants  ; 
Londonderry  Bridge  Commissioners  (Defendants), 
Respondents  Ex.,  [1894]  2  I.  R.  384 

2.  By-law — Validity.]  Defendant  com- 
pany were  fined  21s.  and  20s.  costs,  for  having 
placed  on  Patrick's  Quay  (Cork)  coal  to  a  greater 
distance  than  18  feet  from  the  river  edge,  thereby 
obstructing  the  passage,  without  the  permission 
of  the  Harbour  Master,  and  contrary  to  the  by- 
laws of  the  Cork  Harbour  Commissioners.  The 
by-laws  were  made  at  a  meeting  at  which  there 
was  not  present  a  quorum  of  Harbour  Commis- 
sioners (13)  required  by  1  Geo.  IV.,  o.  52,  s.  13. 
Contended  for  plaintiffs  that  section  19  of  an 
Act  of  1871  enabled  the  Harbour  Commis- 
sioners, as  an  incorporated  body,  under  their 
common  seal,  to  dispense  with  the  necessity  of 
having  their  by-laws  passed  by  thirteen  Com- 
missioners, as  originally  required  by  the  Harbour 
Board  Act  of  Geo.  IV.  : — Held,  that  the  by-law, 
for  breach  of  which  the  defendants  were  pro- 
secuted,was  invalid,  inasmuch  as  13  of  the  Cork 
Harbour  Commissioners  required  by  section  13 
of  1  Geo.  IV.,  c.  52,  to  be  present  when  such 
By-law  was  made  were  not  then  present.  Cork 
Harbour  Commissioners  v.  City  of  Cork  Steam- 
packet  Company       Palles,  C.B.,  31  I.  L.  T.  439 

3.  Commissioners — Negligence — Harbour 

of  refuge — Buoy — Defective  welding  of  ring — 
Omission  of  adequate  test.']  A  ship  parted  from 
her  moorings  in  Kingstown  Harbour  during  a 
strong  gale,  and  sustained  damage.  In  the 
opinion  of  the  Judge  who  tried  the  case  without 
a  jury  and  of  the  Divisional  Court,  the  cause 
of  the  accident  was  that  the  ring  to  which  the 
ship's  cable  was  attached  was  defectively  welded 
to  the  buoy,  and  broke  off  without  any  contribu- 
tory negligence  by  the  plaintiffs  (the  shipowners). 
The  buoy  had  been  in  use  a  short  time  only. 
It  had  been  purchased  by  the  Harbour  Commis- 
sioners from  a  first-class  manufacturer,  and  the 
defect  in  the  welding  could  have  not  been  dis- 
covered by  inspection,  or  by  the  ordinary  test 
of  hammering.  It  is  not  the  practice  of  manu- 
facturers to  submit  such  rings  to  any  test 
(though  flaws  are  possible  in  the  best  workman- 
ship) unless  required  to  do  so  by  specification. 
But  if  so  required  (which  is  frequently  but  not 
universally  done)  they  are  tested  by  a  public 
department  in  a  well-known  and  recognised 
manner,  analogous  to  the  testing  of  cable  chains. 
This  precaution  had  not  been  taken  by  the 
Harbour  Commissioners  : — Held,  that  the 
omission  to  apply  such  a  test  was  actionable 
negligence  on  the  part  of  the  Commissioners, 
rendering  them  responsible  for  the  result  of  the 
accident.     Burrell  v.  Tuohy 

Q.  B.,  [1898]  2  I.  R.  271 

4.  Tolls — Harbour  Master's  right  to  sue 

for.]  Where  by  16  &  17  Vict.,  c.  135,  a  pier  is 
vested  in  Commissioners  of  Public  Works, who  by 
the  9  Vict.,  c.  3,  s.  35,  are  authorised  to  assess 
tolls,  subject  to  the  approval  of  the  Treasury, 
and  the  Board  of  Works  vested  the  pier  by 
warrant  in  the  Grand  Jury  of  the  county : — 
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Held,  the  Harbour  Master  appointed  by  the 
Grand  Jury  has  a  right  to  collect  and  sue  for 
the  tolls  payable.     Lendrum  v.  Bennet  ds  Co. 

Co.  Ct.,  31  I.  L.  T.  477 

5. Tonnage  dues — Belfast  Harbour  and 

Port  Commissioners — Carriage  of  cargo  within 
port — Cargo  discharged  on  wharf  outside  juris- 
diction of  Commissioners — Imports  and  exports — 
Construction.'i  Where  Port  and  Harbour  Com- 
missioners were  empowered  to  levy  certain  rates 
and  duties  on  all  vessels  "  entering,  using,  or 
departing  "  from  the  port  or  harbour,  "  such 
rates  to  be  taken  and  levied  for  and  on  all 
goods,  &c.,  imported  or  exported  :  " — Held,  that 
such  rates  and  duties  could  not  be  levied  on  a 
vessel  whose  cargo  was  embarked,  transported 
and  discharged  within  the  limits  of  the  port, 
the  terms  "  imported  or  exported"  being  in- 
applicable to  such  cargo,  though  the  wharf  on 
which  such  cargo  was  landed  after  discharge 
lay  outside  the  limits.  Belfast  Harbour  Com- 
missioners V.  Adams 

Q.  B.,  31  I.  L.  T.  R.  135 

By-law — Picketing — Permission  in  writing 

—Evidence  [19081  2  I.  R.  214  • 

42  I.  L.  T.  R.  52 
See  By-law.     3. 

Commissioners — Qualification  of  electors — 

Belfast  Harbour  Act,  1883 
[1905]  2  I.  R.  574  ;  39  I.  L.  T.  R.  119  ; 
5  N.  I.  J.  R.  135 
See  Belfast  Harbour. 

Constable — Power 

See  General  Dealer. 

Property     used     for 

Rating 
[1897]  2  I.  R.  516  ; 

30  I.  L.  f.  R.  129,  131,  note 
See  Poor  Rate — Exemption.    12-14. 

Removal  of  shingle — Prohibition  by  Board 

of  Trade — Right  of  owner  of  foreshore 
— Jurisdiction  of  Justices 

[1914]  2  I.  R.  125  ;  48  I.  L.  T.  R.  59 
See  Justices— Jurisdiction  (Petty  Sessions). 


HARBOUR  CONSTABLE— Remuneration 

[1906]  2  I.  R.  458 
See  Local  Crovernment — Officer.    9. 

HARSH      AND     UNCONSCIONABLE     TRANS- 
ACTION 47  I.  L.  T.  R.  66 
See  Moneylender.    6. 

HEAD  RENT — Superior  interest — Redemption — 
Liability  for  redemption  price  of — 
Crown   reversion 

46  I.  L.  T.  R.  288 
See  Land  Purchase  Acts- Superior  Interest. 
19. 

HEALTHY    RECREATION— Bequest   for   pur- 
poses of  [1911]  1  I.  R.  247  ; 
44  I.  L.  T.  R.  200 
See  Charity— Gift  to.    13. 


47  N.  I.  J.  R.  86 

5. 

public     purposes — 

[1899]  2  I.  R.  214  ; 


HEATHER. 

Burning  of  —  Illegality  without  malice 

[1910]  2  I.  R.  29  ;  44  I.  L.  T.  R.  5 
See  Malicious  Injury.     15. 

Burning  of — Reservation  of  sporting  rights 

to  landlord — Applicant  for  compensa- 
tion 33  I.  L.  T.  R.  87  ; 
35  I.  L.  T.  R.  204  ;  39  I.  L.  T.  R.  184 
See  Malicious  Injury.     14,  16,  17. 


HEDGES. 


48  I.  L.  T.  R.  221 
Jurisdiction  (Petty  Sessions). 


See  Justices 
82. 

Adjoining  public  road — Order  to  prune 

[1909]  2  I.  R.  686 
See  Justices — Jurisdiction  (Petty  Sessions). 
83. 

HEIR. 

Infant — Management     of     lands     during 

minority — Conveyancing     Act.     1881, 
s.  42  [1899]  1  I.  R.  337 

See  Trustee — Appointment.     6. 

Will — Construction 

[1909]  1  I.  R.  70,  76  ;  41  I.  L.  T.  R.  232 
See  Will— Class.     3. 

Words     sufficient     to     disinherit — Will — 

Construction  [1910]  1  I.  R.  249  ; 

44  I.  L.  T.  R.  148 
See  Will — Estate  in  Realty.     5. 

HEIR  AT  LAW. 

Hotchpot  [1913]  1  I.  R.  343 

See  Settlement — Construction.    27. 

Made  a  party  [1894]  1  I.  R.  57 

See    Probate     (and     Administration)  — 
Practice.    36. 

•  Trust  for  [1913]  1  I.  R.  1 

See  Charity — Charitable    Donations   and 
Bequests  Acts.    10. 

HEIRLOOMS. 

Trust  of  chattels  as — Construction — To  be 
enjoyed  with  mansion  house — Tenant  in  tail — 
Vesting  —  Intention  —  Actual  possession.]  A 
mansion  house  and  demesne  were  settled  by 
will  in  1858  to  the  use  of  the  testator's  son  S.  D. 
for  life,  and  after  his  death  to  the  use  of  such 
son  of  S.  D.  as  he  should  appoint,  and  in  default 
of  appointment  to  the  use  of  the  first  and  every 
other  son  of  S.  D.  successively  in  tail  male. 
The  testator  bequeathed  to  trustees  all  the 
plate,  pictures,  books,  and  prints  at  the  time 
of  his  death  in  the  mansion  house  upon  trust  to 
permit  the  same  to  be  enjoyed  with  the  mansion 
house  so  far  as  the  rules  of  law  and  equity  would 
admit  by  the  person  who  for  the  time  being 
should  be  entitled  to  the  possession  of  the 
mansion  house  by  virtue  of  the  will.  The 
testator  bequeathed  the  residue  of  his  personal 
estate  to  S.  D.  S.  D.  went  into  possession  of 
the  mansion-house  and  demesne  on  the  death  of 
the  testator.  S.  D.  had  two  children,  a  son 
J.  S.  D.,  and  a  daughter  A.,  who  married  P. 
S.  D.  and  J.  S.  D.  disentailed  the  estate,  and 
afterwards  appointed  that  the  mansion  house 
and  demesne  should  go  to  and  remain  to  the 
use  of  S.  D.  for  life,  and  after  his  death  to  his 
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daughter  ^.during  her  life,  with  remainders  over 
to  her  isaue.  S.  D.  died  in  1915,  having  ap- 
pointed A.  his  executrix  and  residuary  legatee. 
She  went  into  possession  of  the  mansion  house, 
demesne,  and  chattels.  J.  S.  D.  claimed  the 
chattels  as  tenant  in  tail  under  the  will  of  S.  D.: — 
Held,  by  the  Court  of  Appeal,  affirming  the 
decision  of  O'Connor,  M.R.,  that  the  intention 
of  the  testator  was  that  the  chattels  should  go 
to  the  person  who  should  have  actual  possession 
of  the  mansion  house,  and  not  to  the  person  who, 
in  events  which  had  not  happened,  would  have 
become  entitled  to  actual  possession,  and  that  A. 
was  entitled  to  the  chattels.  Be  Chesham's 
Settlement  ([1^0^']  2  Ch.  329)  followed.  Duckett, 
deceased  ;  Phillpotts  v.  Fitzmaurice 

M.  R.,  App.,  [1918]  1  I.  R.  110, 115 

HEIRS. 

•  Bequest    of    chattel    real — Gift    over    on 

death  without  heirs  to  person  capable 
of  being  heir  [1915]  1  I.  R.  261 
See  Will — Limitation.     2. 
Chattels     limited     to — Settlement — Con- 
struction           [1908]  1  I.  R.  190,  201  ; 
42  I.  L.  T.  R.  31 
See  Graft.     8. 

Deed — Limitations  of  equitable  estates — 

Omission  of  word  "  heirs  " — Estate  for 
life  or  in  fee -simple — Intention 

[1915]  I  I.  R.  304 
See  Settlement — Construction.    26. 

In    relation  to  personalty 

[1917]  1  I.  R.  63  ;'  51  I.  L.  T.  R.  53 
(See  Will — Limitation.     1. 

HEIRSHIP— Expense  of  verification  of  fact  of 
[1916]  1 1.  R.  241 
See  Vendor  and  Purchaser — Title.    2. 

HERMAPHRODITE— Sale  of  animal— Fraud 
[1903]  2 1.  R.  463  ;  36  I.  L.  T.  R.  191  ; 
3  N.  I.  J.  R.  2 

See  Contract.     12. 

HIGHLAND  CATTLE— Introducing  breed  of— 
Resumption  of  holding 
[1904]  1  I.  R.  4,  7 ;  36 1.  L.  T.  R.  123, 195 
See    Land    Law    Acts — Resumption    by 
Landlord.     16. 

HIGH  SHERIFF— Action  against— Local  venue 

45  I.  L.  T.  R.  212 
See  Practice —  Place  ol  Trial.    2. 

HIGHWAY. 

1.  ■ Extraordinary    traffic—  Excessive 

weight— ^Question  of  fact  for  Court — Haulage  of 
timber — Damages — Public  Roads  {Ireland)  Act, 
1911,  s.  1.]  The  question  of  extraordinary  traffic 
or  excessive  weight  is  a  question  of  fact.  The 
Court  must  determine  whether,  as  compared 
with  the  ordinary  traffic  of  the  road,  the  traffic 
complained  of  is  extraordinary  traffic  which  the 
road  is  not  accustomed  to  bear.  The  defendants 
carted   along    certain   roads   in   County   Kerry 


HIGHWAY— co»«irewe(Z. 

large  quantities  of  timber  in  carts  of  heavy 
construction,  with  wheels  having  metal  tyres 
three  inches  wide,  and  the  loads  were  sometimes 
so  heavy  that  two,  and  even  three,  horses  were 
required  to  draw  them.  The  traffic  was  unusual 
and  calculated  to  injure  roads  not  specially  con- 
structed for  it,  and  the  ooimty  surveyor  gave  a 
certificate  under  the  provisions  of  section  1  of 
the  Public  Roads  (Ireland)  Act,  1911,  that  the 
excessive  weight  had  caused  abnormal  damage 
to  the  road,  and  expense  was  thereby  caused  to 
the  county  council : — Held,  that  the  traffic  was 
extraordinary  and  the  weight  excessive  within 
the  meaning  of  the  Public  Roads  (Ireland)  Act, 
1911,  and  that  the  defendants  were  liable  for  the 
expenses  of  repairing  the  road.  BarnsUy  British 
Co-operative  Society,  Ltd.,  v.  WorsborougJi  Urban 
Council  ([1916]  A.  C.  298)  followed.  Geirionydd 
Rural  Council  v.  Green  ([1909]  2  K.  B.  845) 
applied.     Kerry  County  Council  v.  Fletcher 

Cir.  Cas.,  Molony,  L.J.,  50  I.  L.  T.  R.  86 

2.  Extraordinary  traffic  —  Locomotive — 

Traction  engine — Excessive  weight — Injuri/  to 
highway  —  Nuisance  —  Special  damage  —  Road 
authority — Right  of,  to  sue — Practice — Appeal — 
Orders  (1905)  LVIII.,  r.  15;  LXIV.,  r.  7— 
Enlarging  time — Mistake — Bona  fide  intention 
to  appeal.]  The  use  of  a.  traction  engine  which 
by  reason  of  its  excessive  weight  does  substantial 
and  abnormal  damage  to  a  public  road,  adequate 
for  ordinary  traffic,  is  a  public  nuisance,  even 
though  the  engine  be  constructed  in  compHance 
with  the  provisions  of  the  Locomotive  Acts, 
1861  and  1865.  In  such  a  case  the  duty  oast 
upon  a  county  council  to  repair  such  damage, 
and  the  liability  of  a  district  council  to  provide 
the  funds  for  such  repair,  amounts  to  special 
damage,  so  as  to  make  the  owner  of  the  traction 
engine  civilly  liable  at  the  suit  of  both  bodies, 
suing  jointly,  for  the  cost  of  repairing  the  road. 
Semble,  such  an  action  could  be  maiatained  by 
either  body  suing  alone.  Where  the  unsuccess- 
ful party  in  a  case  stated  under  27  &  28  Vict., 
c.  99,  bona  fide  intended  to  appeal,  to  the  loiow- 
ledge  of  the  opposite  party,  but  fell  into  the 
mistake,  shared  by  the  opposite  party,  that  the 
order  was  one  from  which  an  appeal  could  be 
taken  within  a  year,  and  the  position  of  the 
parties  was  unchanged,  the  Court  of  Appeal 
extended  the  time  for  appealing,  under  Or. 
LXIV.,  r.  7.  County  Council  of  Cavan  and 
Bailieborough  Rural  District  Council  v.  Kane 
Brothers  K.  B.,  [1910]  2  I.  R.  644  ; 

App.,  [1913]  2  I.  R.  250  ; 
45  I.  L.  T.  R.  156,  275,  276,  note 

3.  Extraordinary  traffic  — Locombtive  — 

Traction-engine — Nuisance — Injury  to  road— 
Default  of  local  authority  in  the  maintenance  of 
the  road- — Special  damage — Road  authority — 
Right  to  sue.}  In  an  action  by  a  road  authority 
against  the  owner  of  a  traction-engine  for  injuries 
to  the  road  by  extraordinary  traffic  and  for  a 
nuisance  : — Held  (1),  it  was  not  necessary  for 
the  county  council  to  produce  evidence  of  extra 
expenditure  in  order  to  entitle  them  to  sue  for 
damage   to   the  road ;   (2)   the   county  council 
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were  bound  to  keep  the  roads  in  such  a  condition 
as  to  bear  traffic  reasonably  to  be  expected 
thereon  at  all  times  of  the  year,  and  if  necessary 
to  alter  the  standard  of  the  roads  from  time  to 
time.  If  they  neglected  to  do  so,  and  injury 
resulted  to  the  roads,  they  could  not  recover 
damages.  Cavan  County  Council  v.  Kane  Bros. 
([1910]  I.  R.  644, 45 1.  L.  T.  R.  156)  distinguished. 
Attorney-General  on  the  Relation  of  the  Mon- 
mouthshire County  Council  v.  Scott  ([1905] 
2  K.  B.  160)  followed.  The  County  Council  of 
Kilkenny  v.  Hayden     N.  P.,  46  I.  L.  T.  R.  95 

4. Extraordinary   traffic — Public   Boads 

(Ireland)  Act,  1911  (1*2  Geo.  V.,  t.  45,  s.  1)— 
Timber  hauling  from  wood  along  mountain  bye- 
road — Each  cartload  in  itself  not  excessive  weight 
■ — Over  3,000  tons  of  timber  hauled  along  the  road 
between  April  and  October,  1912.]  A  contractor 
having  purchased  the  timber  of  a  wood  from 
which  an  old  bye-road,  unfit  for  heavy  traffic, 
led  to  a  neighbouring  town  in  the  County  of 
Mayo,  had  the  timber  hauled  to  the  town  over 
this  road  by  local  farmers,  who  used  the  carts 
which  they  had  been  accustomed  to  use  on  this 
road  in  connection  with  the  working  of  their 
farms.  No  cartload  of  timber  was  of  excessive 
weight.  From  April  to  October,  1912,  over 
3,000  tons  of  timber  were  hauled  over  the  road 
in  the  manner  above  described.  When  the 
timber  hauling  ceased  the  road  was  badly 
damaged.  The  wood  from  which  the  road  led 
was  valued  as  land.  Proceedings  having  been 
instituted  by  the  county  council  of  the  County 
.Mayo  against  the  contractor,  under  the  Public 
Roads  (Ireland)  Act,  1911,  in  respect  of  the 
damage  caused  by  the  timber  traffic  : — Held, 
extraordinary  traffic  within  the  meaning  of 
1  &  2  Geo.  v.,  c.  45,  s.  1.  County  Council  of 
the  County  Mayo  v.  M^Anish 

Cir.  Cas.,  47  I.  L.  T.  R.  120 

5.  Extraordinary  traffic — Traction  engine 

— Injury  to  road — Default  by  local  authority  in 
the  m,aintenance  of  the  road — Public  Roads 
{Ireland)  Act,  1911,  s.  1  (1).]  Civil  Bill  brought 
by  road  authority  against  the  owner  of  a  traction 
engine  for  injuries  to  the  road  by  extraordinary 
traffic,  appeal  against  a  decree  for  £5  : — Held, 
that  the  traffic  of  traction  engines  on  the  roaids 
could  not  now  be  considered  extraordinary 
traffic  within  the  meaning  of  section  1  (1)  of  the 
Public  Roads  (Ireland)  Act,  1911  ;  and  that  it 
was  the  duty  of  the  road  authority  to  repair 
and  maintain  the  roads  in  their  district  according 
to  the  standard  of  the  requirements  of  the  traffic 
from  time  to  time.  County  Council  of  Kilkenny 
V.  Hayden  (46  I.  L.  T.  R.  95)  discussed.  Donegal 
County  Council  v.  Robinson. 

Cir.  Cas.,  Ross,  J.,  48  I.  L.  T.  R.  182 

6.  Injury  to  —  Traction  engine  —  Loco- 
motives Acts,  1861,  1865  (24  <fc  25  Vict.,  c.  70  ; 
28  <fc  29  Vict,  c.  83)— Nuisance.]  The  defen- 
dant was  the  owner  of  a  steam -traction  engine. 
Whilst  being  driven  by  the  defendant's  servants 
along  the  streets  of  K. ,  it  injured  the  water  and 
sewer-pipes  of  the  plaintiffs  (the  urban  sanitary 
authority)  laid  beneath  the  street.     It  was  ad- 
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mitted  that  there  was  no  negligence  in  the 
management  of  the  machine,  and  that  the  engine 
was  constructed  in  conformity  with  the  Loco- 
motives Acts,  1861  and  1865.  It  was,  however, 
found  as  a  fact  that  the  plaintiffs'  pipes  were 
laid  at  a  depth  below  the  surface  of  the  streets 
sufficient  to  protect  them  from  injury  by 
ordinary  traffic,  but  not  sufficient  to  protect 
them  from  injury  by  the  defendants  traction 
engine.  The  plaintiffs  sued  the  defendant  for 
damages  in  the  County  Court  ;  and  on  case 
stated  by  the  Judge  of  Assize  : — Held,  that  the 
defendant  was  liable  upon  the  ground  that  a 
traction  engine  being  exceptionally  calculated 
to  inflict  such  damage,  and  injury  having 
resulted  from  its  use  that  would  not  have 
resulted  from  ordinary  traffic,  the  defendant 
was  liable  in  damages  for  such  injury,  and  that 
the  Locomotives  Acts  did  not  restrict  his 
liability.  Guardians  of  Armagh  Union  v.  Bell 
Q.  B.,  App.,  [1900]  2  I.  R.  371,  383  ; 
34  I.  L.  T.  R.  99 

7.  Nuisance — Locomotive  on,]  A  traction 

engine  standing  in  a  recess  by  the  side  of,  but 
forming  no  part  of,  a  public  road,  had  steam 
escaping  from  the  safety-valve,  whereby  a  horse 
on  the  road  became  frightened,  bolted,  and 
caused  injuries  to  the  driver  : — Held,  on  a  process 
for  negligence,  that  the  engine,  under  these 
circumstances,  was  »  nuisance,  independent  of 
any  consideration  as  to  whether  the  regulations 
imposed  by  the  Locomotives  on  Highways  Act, 
1865  (28  &  29  Vict.,  c.  83),  had  been  complied 
with.     Decree  accordingly.    Jackson  v.  Allen 

Co.  Ct.,  32  I.  L.  T.  295 

8.  Nuisance  —  Negligence  —  Justification 

under  statute — Sanding  the  streets.]  Where  de- 
fendants, a  tramway  company,  constructed 
their  tramway  in  the  manner  required  by  s.  34 
of  the  statute  from  which  they  derived  their 
powers,  but  maintained  the  structure  in  such  a 
mode  as  to  be  a  nuisance  to  the  public,  and  in 
violation  of  s.  37  of  the  same  statute  : — Held, 
that  the  acts  complained  of  constituted  a  mis- 
feasance, and  that  the  defendants  were  liable  in 
damages  to  the  plaintiff,  who  had  sustained 
injuries  ow  ng  to  the  slipperiness  of  the  pave- 
ment of  the  tramway.  Held  further,  assuming 
the  acts  to  constitute  merely  a  non-feasance,  that 
the  defendants  were  a  trading  corporation,  and 
did  not  represent  the  public,  and  could  not  rely 
on  the  exemption  which  exists  in  favour  of 
public  bodies.  Held  further,  that  the  fact  that 
s.  37  of  the  defendants'  statute  provided  a 
penalty  for  non-compliance  with  the  require- 
ments of  s.  37,  did  not  bar  the  plaintiff's  right 
of  action.  Fitzgerald  v.  Dublin  United  Tram- 
ways Company  K.  B.,  1  N.  I.  J.  R.  239 

9.  Obstruction  —  Barbed  wire  — Magis- 
trate's jurisdiction — 14  dk  15Vict.,  c.  92,  s.  9  (3) — 
14  <&  15  Vict,  c.  92,  s.  13  (3).]  Under  a  summons 
containing  two  charges,  one  under  the  14  &  15 
Vict.,  u.  92,  s.  9  (3),  for  altering  the  fence  of  the 
public  highway  without  the  consent  of  the 
county  surveyor,  or  the  authority  of  a  present- 
ment ;   and   the   other   under   the   same   Act, 
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B.  13  (3),  for  wilfully  or  by  negligence  preventing 
and  interrupting  the  free  passage  of  the  said 
public  road  by  erecting  thereon  a  barbed  wire 
fence  : — Held,  that  the  question  for  the  Justices 
was  whether  the  defendant  had  altered  the  fence 
of  the  road.  That  the  question  whether  the 
bank  on  which  the  fence  was  erected  belonged 
to  the  defendant  was  irrelevant,  and  that  their 
jurisdiction  in  no  way  depended  upon  it : — 
Held,  further,  by  Murphy,  J.,  that  a  fence  of 
barbed  wire  placed  alongside  a  public  road  or 
footpath  is  a  public  nuisance.  Collen  v.  Ellis 
Q.  B.,  28  I.  L.  T.  R.  8 

10.  Obstruction — Injuries  to  public  roads 

— Summary  jurisdiction — Building  a  wall  on  the 
public  road — House  or  part  of  a  house — Obstruc- 
«ion_14cfc  15  Vict.,  u.  92,  .».  9  (2).]  M.  built  a 
steps  and  erected  thereon  a,  railings  which  pro- 
jected over  the  highway  a  distance  of  three 
inches  : — Held,  that  the  Justices  were  wrong  in 
point  of  law  in  dismissing  a  summons  therefor  on 
the  merits  on  the  ground  that  the  encroachment 
was  trivial ;  that  there  was  no  question  of  the 
extent  of  obstruction  ;  that  obstruction  was  out 
of  the  case  ;  and  that  there  should  be  a  con- 
viction under  section  9  (2)  of  14  cfc  15  Vict.,  c.  92. 
Dawson  v.  Mackay        K.  B.,  38  I.  L.  T.  R.  163; 

4  N.  I.  J.  R.  194 

11.  Obstruction  —  Justices  —  Summary 

conviction — Claim  of  right — Jurisdiction  ousted — ■ 
Town  Police  Clauses  Act,  1847  (lOcfcll  Vict, 
c.  89),  s.  28.]  To  a  complaint  before  Justices 
at  Petty  Sessions,  under  section  28  of  the  Towns 
Police  Clauses  Act,  1847  (10  &  11  Vict.,  u.  89), 
for  obstructing  a  public  footway,  it  is  a  good 
defence  that  such  footway  was  dedicated  to  the 
public,  subject  to  the  right  of  the  defendant  to 
commit  the  acts  of  obstruction  complained  of, 
and  such  a  defence  if  raised  bona  fide  ousts  the 
jurisdiction  of  the  Justices.  The  evidence,  how- 
ever, to  establish  such  defence  should  be  of  a 
cogent  character.  R.  [Christie)  v.  Justices  of 
Londonderry  ;  R.  ( Ballaniine)  v.  Same 

K.  B.,  [1902]  2  I.  R.  266  ;  35  I.  L.  T.  R.  127 

12.  Obstruction  —  Level  crossing — Rail- 
way company — Unreasonable  and  negligent  delay 
in  opening  gates — Obstruction  of  highway.']  The 
plaintiff,  a  medical  doctor,  whose  time  was  of 
pecuniary  value,  was,  while  driving  along  a 
public  highway,  detained  for  twenty  minutes 
at  a  level  crossing  by  the  unreasonable  and 
negligent  delay  of  the  servants  of  the  defendant 
railway  company  in  opening  the  gates  at  the 
crossing  : — Held,  that  the  defendants  were  liable 
in  damages  to  the  plaintijff  for  such  delay. 
Boyd  V.  Oreat  Northern  Railway  Company 

Ex.,  [1895]  2  I.  R.  555 

13.  Obstruction  —  No     person     in     fact 

obstructed — Possibility  of  obstruction — Inshot  off 
road.]  Three  persons  were  charged  under  14  & 
15  Vict.,  c.  92,  s.  13  (3),  with  "  preventing  and 
interrupting  the  free  passage  "  of  persons  along 
the  public  road  at  A.  The  magistrates  dis- 
missed the  summons  on  the  ground  that  the  spot 
covered  by  the  materials  deposited  by  the 
defendants  was  an  inshot  off  the  direct  thorough- 
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fare,  and  that,  as  persons  could  still  pass  along 
the  road,  the  right  of  free  passage  had  not  been 
prevented  or  interrupted : — Held,  on  a  case 
stated,  that  the  place  being  part  of  the  pubho 
road,  and  materials,  having  been  deposited 
thereon,  might  become  an  obstruction,  the 
magistrates  were  wrong,  and  the  dismissal  must 
be  quashed.     Boyle  v.  Edwards 

Q.  B.,  1  N.  I.  J.  R.  79 

14.  Obstruction  —  Procession  — 14  d>  15 

Vict.,  c.  92,  s.  3  (3).]  L.  was  one  of  a  band, 
playing,  party  tunes  through  the  streets  of 
Belfast.  The  band  was  followed  by  a  large 
crowd.  A  constable  cautioned  the  band  against 
playing  through  a  particular  street,  as  an 
obstruction  would  be  caused.  The  band  per- 
sisted in  playing  through  such  street,  and  the 
crowd  followed,  with  the  result  that  the  free 
passage  of  foot  passengers  and  vehicles  was 
temporarily  interrupted.  L.  being  charged 
before  the  magistrates,  under  14  &  15  Vict., 
c.  92,  s.  13  (3),  the  magistrates  found  as  a  fact 
that  free  passage  was  obstructed,  and  that  the 
obstruction  was  caused  by  L.  and  the  other 
members  of  the  band,  and  the  crowd  accom- 
panying them,  and  was  the  direct  result  of  the 
band  playing  in  the  street  in  question,  in  spite 
of  the  police  warning,  and  they  accordingly 
convicted  L.  : — Held,  that  the  conviction  must 
be  quashed,  the  magistrates  having  overlooked 
or  omitted  to  decide  the  real  question,  which 
was,  whether  the  user  of  the  street  was,  under 
the  circumstances,  reasonable  ?  Wilson  v. 
Morrell  (22  I.  L.  T.  R.  7)  distinguished.  The  law 
of  processions  through  the  streets  considered. 
Lowdens,  Appellant ;  Keaveney,  Respondent 

K.  B.,  [1903]  2  I.  R.  82  ;  36  I.  L.  T.  R.  21  ; 
2  N.  I.  J.  R.  44 

15.  "  Obstruction  " — Projecting  clothes- 
poles — "  Building  "  —  Dead  wall  —  Evidence — 
Dublin  Police  Acts.]  On  a  summons  brought 
under  5  Vict.,  c.  24,  s.  17  (7),  for  an  alleged 
breach  of  that  section  by  setting  up  or  con- 
tinuing "  a  pole,  with  lines  thereto  attached  and 
clothes  hanging  therefrom,  from  a  building 
therein,  so  as  to  cause  annoyance  or  obstruction 
in  the  thoroughfare  at  the  said  place,"  it  was 
Held,  that  the  placing  of  a  clothes -pole  in  a  hole 
in  the  wall  of  a  dweUinghouse,  which  pole  pro- 
jected over  the  street  at  a  height  from  the  ground 
varying  from  three  to  five  feet,  was  an  "  annoy- 
ance or  obstruction  "  in  the  thoroughfare  within 
the  meaning  of  the  section,  although  the  practice 
was  proved  to  have  been  carried  on  unquestioned 
for  twenty  or  thirty  years,  and  although- 
no  person  was  proved  to  have  been  in  fact 
obstructed ;  and  Held  also,  that  a  dead  wall 
separating  a  vacant  space  of  ground  from  the 
street  was  not  a  "  house,  shop,  or  other  build- 
ing," within  the  meaning  of  the  section,  and  that 
therefore  a  person  who  placed  a  pole  in  a  hole 
in  such  a  wall,  which  projected  over  the  street, 
could  not  be  convicted  under  that  section. 
Kelly  V.  M'Oouran ;  Sheridan  v.  Deegan ; 
Sheridan  v.  Lalhj 

M.  P.  C,  1  N.  I.  J.  R.  273 
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16.  — —  Obstiuction  — •  Bule  as  to  inappreci- 
ability — Mandatory  injunction — County  council — 
Resolution  ultra  vires — Malfeasance — Action  by 
Attorney-General  on  behalf  of  public]  A  county 
council  cannot  legally  sanction  the  erection  of 
a  permanent  structure  not  authorised  by  the 
necessities  of  the  public  service  along  or  upon 
a  county  road.  The  Attorney-General,  as  re- 
presenting the  public,  is  the  proper  person  to 
prevent  this  by  injunction.  When  the  soil  has 
been  taken  for  county  purposes  everything 
between  the  road  fences  is  prima  facie  part  of 
the  public  highway.  An  obstruction  placed 
upon  a  county  road  can  only  be  looked  on  as 
inappreciable  when  the  obstruction  is  temporary 
in  character,  or  when  it  is  so  small  in  extent 
that  it  could  not,  under  any  circumstances, 
impede  trafSc.  Attorney-General  v.  County 
Council  of  Mayo  M.  R.,  [1902]  1  I.  R.  13  ; 

2  N.  I.  J.  R.  33 

17.  Obstruction  —  Trackway — Summary 

Jurisdiction  (Ireland)  Act,  1851  (14<fel5  Vict., 
c.  92),  n.  10  (5) — Public  roa^— Obstruction — 
Grand  Jury  Act  (6  <fc  7  Wm.  IV.,  c.  116),  s.  119— 
Unloading  of  timber.]  The  statute  28  Hen.  VIII., 
c.  22  (Ireland),  after  providing  for  the  passage 
of  boats,  merchandise,  &c.,  along  the  River  Suir, 
enacted  that  boatmen,  merchants,  and  others 
should  have,  if  needful,  7  feet  of  plain  ground 
on  each  side  of  the  said  river,  for  the  drawing, 
taking,  loading,  &e.,  of  boats,  without  any 
impediment  on  the  part  of  any  person.  The 
Grand  Jury  for  the  South  Riding  of  County 
Tipperary,  acting  under  the  provisions  con- 
tained in  6  &  7  Wm.  IV.,  c.  116,  as  amended 
by  36  &  37  Vict.,  u.  34,  presented  and  expended 
£100  a  year  in  keeeping  the  said  way  in  repair 
(and  in  their  presentment  described  the  said 
way  as  a  "  trackway  "),  so  far  as  was  required 
for  the  haulage  of  boats,  but  not  for  vehicular 
traffic,  the  appellant  was  prosecuted  at  Petty 
Sessions  for  depositing  timber  upon  the  public 
road  (the  said  trackway)  contrary  to  the  pro- 
visions of  14  &  15  Vict.,  c.  92,  s.  10  (5).  On  the 
said  hearing  it  was  proved  that,  although  the 
appellant  deposited  the  timber  on  the  trackway, 
the  timber  so  deposited  did  not  interfere  with 
the  haulage  of  boats.  The  Justices  held  inter 
alia  that  the  trackway  was  a  public  road  within 
14  &  15  Vict.,  c.  92,  and  convicted  the  appellant : 
Held,  on  case  stated,  that  there  was  no  evidence 
that  the  said  trackway  was  a  public  road 
within  14  &  15  Vict.,  c.  92,  and  that  the  con- 
viction was  wrong,  and  should  be  reversed. 
Condon,  Appellant ;  Duffy,  Respondent 

Ex.,  [1897]  2  I.  R.  143  ;  31 1.  L.  T.  R.  39 

18. Presumption    of    presentment    by 

Grand  Jury — Power  to  stop  up  road — New  or 
substituted  highway — Grand  Jury  Act,  1836  (6  <*  7 
Wm.  IV.,  c.  116),  s.  60.]  The  defendants  as  a 
defence  to  an  action  for  trespass  set  up  a  public 
right  of  way.  The  evidence  showed  that  if  any 
such  public  road  ever  existed,  it  had  been  stopped 
for  over  sixty  years,  and  the  public  excluded 
therefrom,  and  a  new  road  made : — Held,  that 
the  Court  might  and  ought  to  presume  a  present- 
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ment  by  the  Grand  Jury  stopping  up  the  old 

road.     Representative  Church  Body  v.  Barry 

Dodd,  J.,  [1918]  1  I.  R.  402 

19.  Repair — Liability  of  local  authority 

for  non-repair  of —  Negligence — County  council- 
Local  Government  {Ireland)  Act,  1898,  ss.  4  and 
82.]  A  county  council,  as  the  local  road 
authority,  is  not  liable  at  common  law  in  an 
action  for  damages  for  injury  caused  by  negli- 
gent omission  on  their  part  to  repair  a  highway 
under  their  control ;  nor  is  such  immunity 
altered  by  the  provisions  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  ss.  4  and  82,  which 
imposed  upon  a  county  council  new  and  ad- 
ditional obligations  in  respect  of  the  maintenance 
and  repairs  of  highways.  Harbinson  v.  County 
Covncil  of  County  Armagh 

K.  B.,  [1903]  2  I.  R.  538  ;  36  I.  L.  T.  R.  210  ; 
2N.  I.  J.  R.89 

20.  Roads — Dedication    to  public    use — 

Length  of  user — Lease — Non-acquiescence  by 
owner  in  fee — Action  by  mortgagee.]  A  lessee, 
hcjlding  under  a  lease  dated  15th  November, 
1882,  a  portion  of  ground  abutting  on  Abbey 
Street,  Shgo,  built  three  houses  thereon,  set  back 
seven  feet  from  the  former  frontage  line  to  the 
street,  and  left  the  space  in  front  of  these  houses 
open.  There  was  no  proof  of  any  assent  of  the 
owner  in  fee  to  these  acts.  The  corporation, 
from  1886,  maintained  this  piece  of  ground  as 
portion  of  the  public  pathway.  A  mortgagee  of 
the  lessee's  interest  being  in  possession  in  1900, 
built  upon  part  of  this  portion  an  ornamental 
wall ;  and  the  corporation,  in  exercise  of  an 
alleged  right  to  this  portion  as  part  of  the  public 
highway  through  dedication  and  user,  pulled 
down  the  wall ;  and  the  mortgagee  brought  an 
action  for  trespass  : — Held,  that  the  plaintiff 
was  entitled  to  an  injunction  and  damages,  as 
the  defendants  failed  to  prove  any  assent  of  the 
owner  in  fee  to  the  alleged  dedication.  O'Connor 
V.  Corporation  of  Sligo    V.-C,  1  N.  I.  J.  R.  116 

21.  — —  Special  damage  to — Traction  engine — 
Road  contractor— Right  to  sue.]  Aroad  contractor 
sued  the  owner  of  a  traction  engine  for  injury 
caused  by  the  passage  of  the  traction  engine  over 
the  portion  of  the  road  under  the  charge  of  the 
contractor  : — Held,  that  the  road  contractor  had 
no  cause  of  action.     Hughes  v.  Weir 

C.  B.  A.,  Kenny,  J.,  2  N.  I.  J.  R,  22 

[1916]  2 1.  R.  313,  320,  573,  579 

See  Local  Government — Roads.    27,  28. 

Boundary — Right  of  public  to  deviate 

[1J04]  1  I.  R.  247,  252 
iSee  Way— Right  of.    1. 

Dedication  subject  to  right  to  hold  fair — 

Evidence  —  Obstruction  —  Bona  fide 
claim  of  right — Ouster  of  jurisdiction 
of  justices  [1913]  2  I.  R.  391  ; 

45  I.  L.  T.  R.  217 
See  Justices — Jurisdiction  (Petty  Sessions). 
96. 

Extraordinary   traffic 

[1917]   2   I.    R.   49 
See  Local  Government — Roads.    7. 
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■  Injury  to  gas  pipes  by  use  of  steam  roller 

ri901]  1  I.  R.  492,  507  ;  35  I.  L.  T.  R.  17 
See  Local  Government — Roads.    41. 

Jurisdiction  of  County  Court 

38  I.  L.  T.  R.  Ill  ;  4  N.  I.  J.  R.  138 
jSee  County  Court — Jurisdiction.    4. 

Motor  oar — Reckless  and  dangerous  driving 

[1914]  2  I.  R.  150  ;  48  I.  L.  T.  R.  6 
See  Justices — Jurisdiction  (Petty  Sessions). 
116. 

Nuisance — ^Indictment — Going    armed    on 

public  road  so  as  to  alarm  public — No 
one  on  road  at  time — Discharging  arms 
to  danger  of  public — Necessity  to  add 
"  lawfully  using  the  highway  " 

[1914]  2  I.  R.  190 
See  Ciiminal  Law — General.    22. 

Obstruction — Continuing  offence 

[1894]  2  I.  R.  527 
See  Justices — Jurisdiction  (Petty  Sessions). 
26. 

Obstruction — Negligence    of    contractor — 

Liability  of  county  council 
[1905]  2  I.  R.  415,  542  ;  5  N.  1.  J.  R.  179,  280 
<See  Negligence.     13. 

[1908]  2  I.  R.  101 

See  Local  Government — Roads.    42. 

Public     road — Excessive     user — Repair — 

Extraordinary  expenses — Action  by 
county  council  —  Service  out  of  the 
jurisdiction — Public  Roads  (Ireland) 
Act,  1911  [1913]  2  L  R.  89,  96  ; 

47  I.  L.  T.  R.  34 
iSee  Practice — Service.    40. 

Statutory  obligation  of  tramway  company 


as  to 

37  1. 

L. 

T. 

R. 

3; 

2N.  L 

J.  R.  71 

;  3N 

.1 

J. 

R. 

50 

See  Tramviray. 

4. 

Straying  cattle- 

-Negligence 

52  L 

L. 

T. 

R. 

67 

See  Negligence. 

6. 

HINDE   PALMER'S   ACT— Executor's  right  of 

retainer — Specialty  and  simple  contract 

oreditors  [1913]  1  I.  R.  211  ; 

App.,  47  I.  L.  T.  R.  102 

See  Executor  (General).     14. 

HIRE-PURCHASE   AGREEMENT. 

1.  Action  lor  balance  of  price — Instal- 
ments.] Plaintiff  company  sued  defendants  for 
ft  balance  due  for  the  price  of  a  machine  sold 
and  delivered  at  their  request  to  defendants 
under  the  provisions  of  a  certain  agreement.  The 
agreements  were  ordinary  hire-purchase  agree- 
ments, and  the  sums  sued  for  were  instalments 
due  : — Held,  that  the  Civil  Bill  should  be  brought 
for  arrears  of  hire  under  the  agreement,  not  for 
balance  of  price,  and  leave  to  amend  refused. 
The  Singer  Manufacturing  Co.  v.  Collins  and 
Horgan  Co.  Ct.,  31  L  L.  T.  321 

2. Liability  on  destruction  by  nre.]    The 

defendants,  on  June  5,  1903,  hired  from  the 
plaintiffs  a  piano  at  10s.  6d.  a,  mouth  on  the 
terms  (amongst  others)  that  the  defendants 
might  become  the  purchasers  if  they  paid  to  the 
plaintiffs  in  respect  of  rent  £31  10s.  ;  that  they 


HIRE-PURCHASE  AGREEMENT— co»t»n«c(J. 
should  remain  bailees  of  the  piano  until  tJiey 
paid  such  sum ;  that  they  might  at  any  time 
return  the  instrument ;  that  the  defendants  in 
case  of  damage  by  fire  or  otherwise,  during  the 
hiring,  should  bear  the  loss  ;  that  if  the  hiring 
was  terminated'by  the  defendants  within  twelve 
months  they  should  pay  the  plaintiffs  such  sum 
as,  with  the  sums  previously  paid,  would  amount 
to  the  rent  for  twelve  months.  In  August  and 
October,  1903,  the  defendants  called  on  the 
plaintiffs  to  remove  the  piano,  but  the  plaintiffs 
declined  to  do  so  unless  the  full  hiring  rent  for 
12  months  was  first  paid.  On  November  7, 
1903,  a  fire  occurred  at  the  defendants'  residence, 
for  wliich  the  defendants  were  not  responsible  : — 
Held,  that  the  plaintiffs  were  entitled  to  the  value 
of  the  piano  at  the  time  it  was  burnt,  and  were 
also  entitled  to  the  rent  up  to  the  gale  day 
previous  to  the  burning.     Crane  v.  Galway 

K.  B.,  39  I.  L.  T.  R.  94 ;  5  N.  I  J.  R.  156 

3. Licence  to  enter  and  retake — Enforce- 
ment of  licence — Breaking  inner  door — Reason- 
ableness.'] The  plaintiff  took  a  piano  from  the 
defendant  company  on  the  hire-purchase 
system  under  an  agreement  containing  a  licence 
to  the  company  in  certain  events  to  enter  and 
retake  the  piano.  The  plaintiff  having  fallen 
into  arrears,  the  company  sent  four  men  up  to 
his  house.  These  men  were  admitted  to  the  hall, 
and  finding  the  door  locked  of  the  room  in  which 
tlie  piano  was,  burst  it  in,  using  considerable 
violence  : — Held,  that  the  licence  empowered  the 
company  to  break  an  inner  door  in  a  proper  case, 
but  that  there  was  evidence  here  that  the 
company  had  acted  unreasonably,  and  the  case 
should  have  gone  to  the  jury  upon  this  point. 
Bert  Wiener  v.  H.  B.  Phillips  (Belfast),  Ltd. 

App.,  49  I.  L.  T.  R.  205 

4. Sewing  machine — Pawning  of — Lia- 
bility of  pawnbroker — Notice  of  oumership.]  The 
plaintiff  company  agreed  to  let  a  sewing  machine 
on  hire  to  A.,  who  was  to  pay  a  sum  on  monthly 
instalments  on  the  terms  that  A.  might  ter- 
minate the  agreement  by  delivering  up  the 
sewing  machine  to  the  plaintiffs  ;  that  it  should 
become  A.'s  absolute  property  on  his  paying  all 
the  monthly  instalments  ;  and  that  until  such 
instalments  should  be  fully  paid  the  machine 
should  remain  the  sole  property  of  the  plaintiffs. 
A.  paid  a  few  of  the  instalments,  and  pledged 
it  with  the  defendant,  a  pawnbroker  : — Held, 
that  the  plaintiffs  were  entitled  to  recover  the 
machine  or  its  value  from  the  defendant.  The 
Singer  Manufacturing  Company  v.  Meredith 

Co.  Ct.,  34  I.  L.  T.  R.  108 

HIRING — For  special  purpose 

[1910]  2  I.  R.  470  ;  [1911]  2  I.  R.  143  ; 
44  I.  L.  T.  R.  223 
See  Master  and  Servant — Master's  Liability. 
4. 

HIRING  AGREEMENT— Furniture  in  dwelling- 
house — Bankrupt 
[1908]  2  I.  R.  612  ;  42  I.  L.  T.  R.  262 
See  Bankruptcy — Order  and  Disposition. 
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HIRING  AGREEMENT— coMfimwei. 

Reputed  ownership 

[1894]  1  I.  R.  235,  240  ;  [1895]  1  I.  R.  308  ; 
28  I.  L.  T.  R.  45 
See  Bankruptcy—Order  and  Disposition. 
7. 

HISTORICAL  RUINS— Resumption   of   liolding 
for  preservation  of      36  I.  L.  T.  R.  197 
See  Land    Law    Acts— Resumption     ol 
Holding.    13.         • 

HOLDING. 

See  Cases  under  Landlord  and  Tenant — 
Land  Law  Acts. 

Advance    or    grant   for    improvements — • 

Irish  I.and  Act,  1903,  s.  12  (1),  s.  43— 
Repayment  of  advances 
[1905]  1 1.  R.  597  ;  39  I.  L.  T.  R.  237 
iSee  Land  Purchase  Acts — Advance.    15. 

Agricultural — Void      letting — Statute      of 

Limitations.  46  I.  L.  T.  R.  219 

See  Limitations — Statute  of — Realty.    7. 

Alteration    in  —  Land    Law    Act,     1881, 

s.  21 

[1906]  1 1.  R.  1  ;  39  I.  L.  T.  R.  128,  217 
See  Land  Law  Acts — Present  Tenant.    3. 

Character  of  [1904]  1  I.  R.  550,  559 

See  Land  Law  Acts — Character  of  Holding. 
77. 

Fair  rent — Agistment — Bona  fide  occupa- 

tion [1909]  1 1.  R.  223  ; 

43  I.  L.  T.  R.  108 
See  Agistment. 

Order  fixing  fair  rent — Devolution  of  title 

[1910]  1  I.  R.  151 
See  Landlord  and  Tenant — Lease.    38. 

Purchase  of 

See  Cases  under  Land  Purchase  Acts. 
Re-sale  to  owner — Restrictions  on  incum- 
brances and  sub-division 
[1907]  1  I.  R.  444  ;  41  I.  h.  T.  R.  178 
See  Land  Purchase  Acts — Advance.    27. 

Re-sale     to  vendor  under  sec.  3  of  Irish 

Land  Act,  1903         [1912]  1  I.  R.  493  ; 

46  I.  L.  T.  R.  201 

See  Land  Purchase  Acts — Sub -division.    1. 

Resumption  of  2  N.  I.  J.  R.  198 

See     Land    Law    Acts — Resumption    by 
Landlord.    6. 
Resumption    of,    by    landlord   for  build- 
ing 

[1910]  1  I.  R.  121  ;  44  I.  L.  T.  R.  57 
See    Land    Law    Acts — Resumption    by 
Landlord.    2. 

Resumption  of — Congested  Districts  Board 

[1912]  1  I.  R.  174 
See    Land    Law    Acts — Resumption    by 
Landlord.    4. 
— ■ —  Resumption  of — Reasonable  purpose 

[1904]  1 1.  R.  4,  7  ;  36  I.  L.  T.  R.  123, 195 
See    Land    Law    Acts— Resumption    by 
Landlord.    15. 

Sale   of  —  Pending   land   purchase   agree- 

meni^-Notice  [1910]  1  I.  R.  231  ; 

44  I.  L.  T.  R.  113 
See  Land  Law  Acts— Sale  of  Tenancy.    10. 


HOLDING — continued. 

■  Sale   of,   to  tenant — Rated  agreement — 

Error  in — Motion  to  amend — Jurisdic- 
tion, Land  Commission 
[1912]  1 1.  R.  212,  215,  473  ;  46  I.  L.  T.  R.  51 
See  Land  Registry.    29. 

Sub-division — Consent — Conditions  of  sale 

[1910]  1 1.  R.  167 
See  Land  Law  Acts — Sub-divlslon.    1. 

Subject  to   purchase   annuity — Equitablff 

mortgage — Land  Act,  1903,  s.  54  (3) 
[1910]  1 1.  R.  271  ;  44  I.  L.  T.  R.  19 
See  Land  Purchase  Acts— Restriction  on 
Charging.    1. 

Subject  to  purchase  annuity — Mortgage — 

Restriction  on  —  Interest  —  Judgment 

mortgage  [1909]  1  I.  R.  306  ; 

43  I.  L.  T.  R.  232 

See  Land  Purchase  Acts — Bnstriction  on 

Charging.    2. 

Suitability  of  improvements — Town  Ten- 

ants Act,  1906  [1910]  2  I.  R.  76  ; 

44  I.  L.  T.  R.  11;  44 1.  L.  T.  178;  45 1.  L.  T.  R.  251 
See  Town  Tenants  Act.    34,  35,  42. 

Two  holdings  worked  together  by  testator 

— Gift  of  "  my  house  and  farm  " 
[1910]  1  I.  R.  297,  300  ;  44  I.  L.  T.  R.  140 
See  Will— Words.     12. 

User— Whether  townpark    [1907]  1 1.  R.  363 

See  Land  Law  Acts — Character  of  Holding. 
120. 

HOLIDAYS— Time  for  pleading 

[1894]  2  I.  R.  654  ;  28  I.  L.  T.  R.  115 
See  Practice — Time.    3. 

HOME  FARM. 

[1899]  2  L  R.  785,  791  ;  33  I.  L.  T.  R.  117 
See  Land  Law  Acts — Character  of  Holding. 

52. 


HORSE.— Warranty 
See  Warranty. 


46  I.  L.  T.  R.  281 


HORSE-BREEDING    SCHEME— Fees    paid    to 

member  of  county  council  by  committee 

of  agriculture  and  technical  instruction 

— Disqualification        [1915]  2  I.  R.  312 

See  Local    Government — Disqualiflcation- 

HORSE— CARRIAGE  OF  48  I.  L.  T.  R.  216 

See  Railway— Carriage  of  Animals.    2. 

HORSEHAIR— General    dealer— 3    Edw.    VII 
c.  44,  ss.  2,  12  [1906]  2  L  R.  1 ";' 

39  I.  L.  T.  R.  247 
See  General  Dealer.    1. 

HORSE   RACE. 

Condition — Decision  of  stewards — Betting.  ]  In 
an  action  to  recover  a  stake  alleged  to  be  won 
by  plaintiff's  horse,  where  the  conditions  were 
"  That  the  stewards  reserve  the  right  to  refuse 
any  entry;  change  the  programme,  and  any- 
one running  a  horse  at  the  meeting  must  abide 
by  the  decision  of  the  stewards,  and  not  appeal 
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HORSE  HACTS— continued. 

to  a  court  of  law  ■-  " — Held,  that  an  action  did 
not  lie.  Phelan  v.  The  Stewards  of  the  Kilmac- 
thomas  Races  Co.  Ct.,  31  I.  L.  T.  36 

HOSPITAL. 

Surgeon  — ■  Contract  —  Agency  —  Professional 
services  by  surgeon  in  vublic  hospital — Right  to 
fees  from  patients.'\  Where  the  plaintiff,  being 
a  surgeon  on  the  staff  of  a  public  hospital,  in 
which  it  was  the  practice  to  have  both"  paying  " 
and"  non-paying  "  patients,  sued  the  defendant 
for  fees  for  an  operation  performed  on  the  defen- 
dant in  that  hospital,  alleging  that  the  defen- 
dant was  a  ''  paying  "  or  private  patient,  and 
where  the  jury  found  for  the  plaintiff  : — Held, 
(1)  that  in  the  absence  of  definite  rules  regulat- 
ing the  practice  of  the  hospital  and  communi- 
cated to  the  defendant,  the  defendant  could 
not  be  presumed  to  be  a  "  paying  "  or  private 
patient ;  (2)  that  on  the  facts  of  the  case  there 
was  no  evidence  of  contract  either  aa  between 
the  plaintiff  and  the  defendant  or  as  between 
the  plaintiff  and  any  one  acting  on  the  defen- 
dant's behalf  as  his  agent;  (3)  that,  therefore, 
there  was  no  question  that  could  properly  be 
submitted  to  the  jury,  and  that  accordingly  the 
verdict  found  for  the  plaintiff  should  be  set 
aside,  and  same  should  be  entered  for  the 
•defendant.     Hayes  v.  M'Hugh 

Q.  B.,  34  I.  L.  T.  R.  181;  1  N.  I.  J.  R.  15 

County  infirmary 

[1903]  2  I.  R.  324  ;  37  I.  L.  T.  R.  12  ; 
3  N.  I.  J.  R.  16 
See     Loeal    Government  —  County     In- 
firmary.   2. 

Covenant  in  lease  not  to  carry  on  certain 

businesses    or   any   other   offensive   or 
noisy    trade,    business,    or    profession 
whatsoever       [1896]  1 1.  R.  76, 104, 142 
See  Landlord  and  Tenant — Lease.    20. 

Smallpox  cases — Residential  district 

[1904]  1  I.  R.  161,  171 
See  Nuisance.     11. 

HOTCHPOT. 

Ademption  [1894]  1  I.  R.  267 

See  Will — Ademption.    3. 

Advancement — Distribution  of  assets. 

[1903]  1  I.  R.  156 ;  37  I.  L.  T.  R.  21 

S(.e  Distributions,  Statute  of.    1. 

Clause— Settlement       [1898]  1  I.  R.  403  ; 

[1899]  1  I.  R.  344 
See  Power — Execution.     13. 

Real  estate — Eldest  son  taking  estate 

[1913]  1  I.  R.  343 
See  Settlement — Construction.    27. 
Widowed    mother    dying    intestate — Ad- 
vancement [1909]  1  I.  R.  172 
See  Advancement.     2. 

HOTEL. 

— —  Licensing    Act,    1902,    s.    2    (2)— Sale    to 
public — Public  bar 

[1906]  2  I.  R.  94  ;  39  I.  L.  T.  R.  253 
See  Licensing  Acts — Licensing  Certificate. 
16. 


H  OTEL — continued. 

■  Noise  all  night  by  frequenters  of  neigh- 
bouring restaurant 

[1912]  1  I.  R.  327 
See  Nuisance.    6. 

HOTEL  LICENCE  40  I.  L.  T.  R.  75 

See  Licensing  Act — Licensing  Certificate. 
15. 

HOT  WATER  SUPPLY— Power  for  tenant-for- 
life  to  charge  inheritance 

[1903]  1  I.  R.  49  ;  36  I.  L.  T.  R.  181 
•See  Settled  Land  Acts.     16. 

HOUSE. 

— • —  Dangerous     condition — Adjoining     public 
highway — Injury  to  passengers 
[1908]  2 1.  R.  393,  402  ;  42 1.  L.  T.  R.  62,  173 
See  Negligence.    39. 

Erection  of,  within  30  feet  of  public  road — 

Old  wall  used  as  part  of  building — 
Necessity  for  notice     17  I.  C.  L.  R.  564 
See  Local  Government — Roads.    6. 


Lateral  support 
See  Easement. 


[1900]  2  I.  R.  269 


Part  of — Separate  occupation 

[1910]  2  I.  R.  207  ;  44  I.  L.  T.  R.  37 
See  Parliament — Franchise.    65. 

"  HOUSE,"  Game  of  [1916]  2  I.  R.  1; 

49  I.  L.  T.  R.  234 

See  Gaming  and  Wagering.    8. 

HOUSEHOLDER. 

Break  in  tenancy  49  I.  L.  T.  R.  182 

See  Parliament — Franchise.    16. 

Inhabitant  47  I.  L.  T.  E.  202 

See  Parliament — Franchise.    48. 

HOUSEHOLD     FURNITURE  —  Hiring     agree- 
ment [1908]  2  I.  R.  612  ; 
42  I.  L.  T.  R.  262 
(See  Bankruptcy — Order  and  Disposition.  8. 

HOUSE   OF  COMMONS— Annual  aUowance  by 

Parliament  to  member — Bankruptcy  of 

member — Order  for  payment  of  portion 

of  allowance  to  assignees  in  bankruptcy 

[1915]  2  I.  R.  425 

See  Bankruptcy — Assets.     4. 

HOUSE  OF  LORDS— Appeal  —  Competency- 
Land  Law  (Ireland  )Acts,  a.  31,  sub-s.  4 
[1908]  1  I.  R.  452  ;  42  I.  L.  T.  R.  182 
iSee  Land    Purchase   Acts — Superior   In- 
terest.   54. 

HOUSING     OF     THE     WORKING     CLASSES 
ACT,  1890. 

1. Compulsory  f\aa\idisi— Acquisition  of 

lands — Arbitration — Power  of  arbitrator  to  deter- 
mine amount  of  compensation  —  Lands  Clauses 
Acts — Housing  of  the  Working  Glasses  Act,  1890, 
Schedule  2,  Clause  7.]    By  a  provisional  order  of 
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HOUSING  OF  THE  WORKING  CLASSES  ACT, 

1890 — continued,. 
the  Local  Government  Board,  incorporating  the 
2n(l  Schedule  to  the  Housing  of  the  Working 
Classes  Act,  1890,  a  local  authority  was  em- 
powered to  take  lands  compulsorily.  An  arbi- 
trator was  appointed.  Evidence  was  given 
before  him  on  behalf  of  the  occupier  of  certain 
lands  proposed  to  be  taken  that  his  interest 
therein  was  of  a  certain  value.  Evidence  was 
given  on  behalf  of  the  local  authority  valuing 
his  interest  at  a  less  suin.  The  arbitrator 
inspected  the  lands,  and  awarded  as  compensa- 
tion a  sum  less  than  the  value  as  appearing  from 
the  evidence  given  on  behalf  of  the  local 
authority  : — Held,  that  he  was  at  liberty  to  do 
so,  and  was  not  confined  within  the  limit  of  the 
amounts  at  which  the  interest  was  valued  on 
behalf  of  the  occupier  and  the  local  authority 
respectively.     Ex  parte.  Crawford  v.  M'Swiney 

K.  B.,  [1904]  2  I.  R.  15 

2. Compulsory  purchase — Leave  to  appeal 

— Failure  of  justice — Practice.'^  The  Court  will 
not  give  to  a  person  whose  lands  have  been  com- 
pulsorily acquired  under  the  provisions  of  the 
Housing  of  the  Working  Classes  Act,  1890, 
leave  to  appeal  from  the  award  of  the  arbitrator 
fixing  the  amount  of  compensation,  merely  on 
the  affidavits  of  valuators  who  swear  that  in 
their  opinion  the  amount  awarded  is  less  than 
the  true  value.  Meaning  of  words  "  failure  of 
justice  "  in  Schedule  II.,  Art.  26,  considered  : — 
Semble,  a  claimant,  to  whom  several  sums,  each 
less  than  £1,000,  but  amounting  in  the  aggregate 
to  more  than  £1,000,  in  respect  of  an  estate  held 
under  the  same  title,  are  awarded,  may  be  given 
leave  to  appeal.  Application  for  leave  to  appeal 
should  be  made  by  motion  on  notice  before  the 
Court,  or  by  summons  in-  Chambers.  In  re 
Housing  of  the  Working  Classes  Act,  1890 ; 
Ex  parte  Birch  Q.  B.,  [1894]  2  I.  R.  181  ; 

28  I.  L.  T.  R.  33 

3. Compulsory  purchase — 53  <fc  54  Vict., 

t.  70,  Schedule  II. — Lands  Clauses  Act,  1845, 
s.  124 — Title — Ejectment — Omitted  interest.']  The 
plaintiffs  were  authorised  by  a  provisional  order 
of  the  Local  Government  Board,  dated  April  30, 
1901,  and  an  Act  of  Parhament  confirming  same, 
to  take  by  compulsory  purchase  certain  lands, 
including  those  in  dispute  in  this  action.  The 
lands  required  were  the  fee-simple  property  of 
G.,  and  the  defendant,  who  held  adjoining  lands 
from  G.  under  a  lease,  encroached  upon  the  lands 
of  G.,  and  had,  prior  to  the  date  of  the  plaintiffs' 
provisional  order,  acquired  a  title  under  the 
Statute  of  Limitations  to  portion  of  the  lands 
required  by  the  plaintiffs,  for  the  residue  of  the 
term  of  his  lease.  This  portion  was  included 
in  the  advertisements  issued  and  the  plaiis 
deposited  by  the  plaintiffs,  under  Schedule  II. 
of  the  Housing  of  the  Working  Classes  Act,  all 
the  provisions  of  which  were  duly  complied 
with  by  the  plaintiffs,  save  that  the  name  of  the 
defendant  (of  whose  claim  the  plaintiffs  were 
ignorant)  did  not  appear  in  the  schedule  to  the 
deposited  plans,  or  in  the  arbitrator's  award, 
as  a  person  having  an  interest  in  the  premises, 
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nor  was  any  notice  of  the  publication  of  the 
award  left  at  the  defendant's  premises,  or  sent 
by  post  to  him.  No  claim  was  ever  mado  by 
the  defendant  to  the  plaintiffs  in  respect  of  any 
interest  in  the  premises.  In  an  action  of  eject- 
ment brought  by  the  plaintiffs  against  the  defen- 
dant, to  recover  possession  of  that  portion  of 
the  lands  to  which  the  defendant  had  so  acquired 
a  title  : — Held,  by  the  Court  of  Appeal  (affirming 
the  decision  of  the  King's  Bench  Division),  that 
the  plaintiffs  were  not  entitled  to  recover  pos- 
session. Omagh  Urban  Goujicil  v.  Henderson 
K.  B.,  App.,  [1907]  2  I.  R.  310,  317  ; 
41  r.  L.  T.  R.  65 

4.  Plans  —  Public  Health  (Ireland)  Act, 

1878 — Local  Act — Purposes  of — Deposit  of  plana 
— Extent  of  incorporation — Basis  of  compensation 
— Modification  of  plans — Injunction — ^53  &  54 
Vict,  c.  70,  Part  III.— il  tfe  42  Vict.,  c.  52— 
63  cfc  64  Vict.,  c.  cxcii.  (L.  <ti  P.) — Compulsory 
purchase.]  Prior  to  the  passing  of  a  Provisional 
Orders  Confirmation  Act,  empowering  the  defen- 
dants to  acquire  compulsorily  from  the  plaintiffs 
and  from  others  certain  lands,  for  the  purposes 
of  Part  III.  of  the  Housing  of  the  Working 
Classes  Act,  1890,  and  for  the  purposes  of  the 
widening,  opening,  enlarging,  and  otherwise 
improving  certain  streets  and  roads  within  the 
town  of  Bray,  plans  of  the  lands  to  be  taken, 
one  of  which  showed  a  ground-plan  of  forty-five 
cottages  proposed  to  be  built,  a  proposed  "  play- 
ground," and  a  proposed  approach  50  feet  wide, 
were  duly  deposited  with  the  Local  Government 
Board,  and  in  Parliament.  Section  1  of  the 
l^rovisional  order  in  question,  which  recited  the 
deposit  of  the  plans,  described  the  lands  to  be 
compulsorily  acquired  as ' '  the  lands,  easements, 
rights  of  way,  and  other  premises  described  in 
the  deposited  plans  and  book  of  reference  "  ; 
and  the  plans  were  referred  to  as  "  the  plans 
showing  the  lands  and  premises  required  for  the 
purposes  aforesaid."  The  Act  did  not  further 
or  otherwise  refer  to  the  plans,  and  did  not 
contain  any  provision  requiring  the  defendants 
to  carry  out  the  worlds  according  to  the  plans. 
After  the  passing  of  the  Act,  the  arbitrator 
appointed  by  the  Local  Government  Board 
assessed  the  compensation  to  be  paid  to  the 
plaintiffs  for  purchase-money,  and  for  injury 
to  adjoining  lands,  and  the  amount  awarded 
was  paid.  Subsequently,  modified  plans  for  the 
building  upon  the  acquired  lands  of  a  larger 
number  of  cottages,  the  use  for  that  purpose  of 
part  of  the  space  marked  "  playground,"  and 
the  making  of  a  20-foot,  instead  of  a  50-foot, 
approach,  were  prepared  by  defendants  and 
approved  of  by  the  Local  Government  Board, 
through  whom  the  defendants  were  borrowing 
money  for  the  carrying  out  of  the  works.  On 
an  application  for  an  injunction  to  restrain  the 
carrying  out  of  the  modified  plans : — Held,  by 
the  Court  of  Appeal  (affirming  the  order  of 
Barton,  J.),  that  the  only  restriction  on  the  use 
of  the  lands  compulsorily  acquired  by  the 
defendants  was,  that  they  should  be  used  for 
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the  purpose  of  Part  III.  of  the  Housing  of  the 
Working  Classes  Act,  1890,  and  also  for  the 
purpose  of  widening,  opening,  enlarging,  and 
otherwise  improving  the  said  streets  and  roads 
in  the  town  of  Bray  ;  that  whilst  observing  such 
purposes,  the  defendants  were  not  bound  to 
adhere  to  the  deposited  plans  ;  and  that  the 
plaintiffs'  claim  for  an  injunction  should  be 
dismissed.  Bradshaw  and  Falconer  v.  Bray 
Urban  District  Council 

Barton,  J.,  [1906]  1 1.  R.  560  ; 
App.,  [1907]  1  I.  R.  152  ;  41  I.  L.  T.  B.  1 

49  I.  L.  T.  R.  197 

See  Labourers  (Ireland)  Acts.     10. 

Demolition  order  45  I.  L.  T.  R.  172 

See  Public  Health  Acts.    30. 

HUMIDITY  —  Factory  —  Accommodation  for 
worker's  clothing 
[1910]  2  I.  R.  591  ;  44  I.  L.  T.  R.  217 
See  Factory.    4. 

HUSBAND — Bequest  to  husband  of  unmarried 
daughter  [1917]  1  I.  R.  461 

See  Will— Vesting.     6. 
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HUSBAND  AND  WIFE— ADVANCEMENT. 

Deposit  receipt  in  names  of  husband,  wife, 
and  third  party.]  A.  placed  on  deposit  receipt 
with  his  bankers  the  sum  of  £1,200,  his  own 
money,  in  the  names  of  himself,  his  wife,  and  his 
brother.  By  his  will,  made  shortly  afterwards, 
he  left  all  his  property  to  his  wife  and  his  brother 
for  their  lives,  and  after  their  deaths  for  charit- 
able purposes.  There  was  no  evidence  beyond 
the  fact  of  the  deposit  to  show  A.'s  intention  in 
making  it  in  the  joint  names  : — Held,  that  the 
presumption  of  advancement  in  favour  of  the 
wife  was  not  affected  by  the  insertion  of  the 
name  of  the  brother  in  the  receipt,  and  that  he 
was  trustee  of  the  fund  for  her.  Eylcyn's  Trusts 
(6  Ch.  D.  115)  followed.  In  re  Condrin  ;  Colohan 
V.  Condrin  M.  E.,  [1914]  1 1.  R.  89 

HUSBAND    AND    WIFE— AFTER-ACQUIRED 
PROPERTY. 

Covenant  to  settle — Bequest  of  share  of  resi- 
duary estate  on  trust  to  purchase  annuity.]  A 
marriage  settlement  contained  a  covenant  by 
the  wife,  W.  V.,  to  vest  in  trustees,  to  be  held 
on  the  trusts  of  the  settlement,  any  real  or 
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personal  property  of  the  value  of  £200  and 
upwards,  of  which  she  might  during  the  marriage 
become  seised  or  possessed,  or  have  an  absolute 
power  of  disposing.  A  testatrix  left  a  moiety 
of  her  residuary  estate  (which  moiety  exceeded 
£200  in  value)  to  her  trustees  upon  trust  to 
apply  it  in  the  purchase  of  an  annuity  for  W.  V. 
during  her  life  : — Held,  that  this  moiety  of  the 
residuary  estate  was  captured  by  the  covenant 
to  settle.  In  re  Dowding's  Settlement  Trusts; 
Gregory  v.  Dowding  ([1904]  1  Ch.  441)  distin- 
guished.    In  re  Butler  ;  Beatty  v.  Vance 

Barton,  J.,  [1916]  1  I.  R.  66 

HUSBAND   AND   WIFE— DESERTION. 

1.  Justices — Summary  jurisdiction — Poor 

law — Husband  "  deserting  or  wilfully  neglecting 
to  suppwt  his  wife  " — Vagrancy  {Ireland)  Act, 
1847  (10<fc  11  Vict,  t.  84),  s.  2.]  Upon  a  com- 
plaint before  Justices,  under  10  &  11  Vict.,  c.  84, 
s.  2  (the  Vagrancy  (Ireland)  Act,  1847),  to 
commit  a  husband  to  prison  for  "  deserting  and 
wilfully  neglecting  to  maintain  "  his  wife  : — 
Held  (diss.  Lord  O'Brien,  L.C.  J.),  that  defendant 
was  entitled  to  adduce  evidence  to  prove  the 
wife's  adultery,  and  such  adultery,  if  substan- 
tiated, would  afford  a  good  defence.  The 
English  cases  on  the  words  "  wilfully  refusing, 
or  neglecting  to  maintain  "  a  wife,  in  section  3 
of  the  Vagrancy  Act,  1824  (5  Geo.  IV.,  ^.  83), 
discussed  and  followed.  Phillips  v.  Guardians 
South  Dublin  Union    Q.  B.,  [1902]  2  I.  R.  112  ; 

34  I.  L.  T.  R.  171  ;  1  N.  I.  J.  R.  3 

2.  Separation  deed — Desertion — Prosecu- 
tion.] A  separation  deed  was,  on  September  18, 
1902,  drawn  up  between  a  husband  and  wife, 
under  which  the  husband  covenanted  to  pay  the 
wife  30s.  a  week.  They  ceased  to  cohabit  from 
this  date,  and  were  still  living  apart,  when  on 
December  6,  1902,  only  one  payment  of  30s. 
having  been  made  by  the  husband,  the  wife 
applied  to  the  divisional  magistrate  and  obtained 
an  order  upon  the  husband  for  maintenance 
under  the  Married  Women  (Maintenance  in  Case 
of  Desertion)  Act,  1886.  Upon  an  appheation 
to  quash  the  order  : — Held,  that  the  separation 
was  a  separation  de  facto,  and  that  there  had  not 
been  a  desertion  by  the  husband  within  the 
meaning  of  the  Act,  and  that  the  conviction 
must  be  quashed.  R.  (Waldron)  v.  Divisional 
Justices  of  Dublin  K.  B.,  3  N.  I.  J.  R.  366 

3. Wilfully  neglecting  to  maintain  wife 

and  children— OwMs  of  proof— \0  &  11  Vict., 
c.  84,  s.  2.]  On  a  charge,  under  the  Poor  Law 
Acts,  of  "  wilfully  neglecting  to  maintain  a  wife 
and  children,"  the  guardians  must  prove  that 
the  neglect  was  wilful ;  and  the  onus  of  proof 
is  not  discharged  or  shifted  to  the  defendant 
by  proof  of  "  neglect  to  maintain  "  simpliciter. 
The  Guardians  of  the  Poor  of  the  Drogheda  Union 
V.  M'Cann  K.  B.,  39  L  L.  T.  R.  210  ; 

5  N.  I.  J.  R.  216 

Service  of  Summons,       [1909]  2  I.  R.  302 

See  Justices— Jurisdiction  (Petty  Sessions). 
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HUSBAND  AND  WIFE— DIVORCE. 

Costs  of  wife's  solicitor — Compromise — Separate 
estate — Judgment  against  wife  a  bar  to  siihsequent 
daim  against  h,usband.'\  Where  a  divorce  suit  in 
which,  the  wife  was  petitioner  was  settled  without 
notice  to  her  solicitors,  who  thereupon  brought 
an  action  against  her  in  which  they  recovered 
judgment,  upon  foot  of  which  nothing  was 
realised,  and  they  afterwards  applied  for  an 
order  that  the  respondent,  the  husband,  should 
pay  them  the  wife's  costs  : — Held,  by  Madden, 
J.,  that  the  application  should  be  refused,  on 
the  ground  that  there  was  evidence  that  the 
wife  had  separate  estate,  and  that  the  solicitors 
looked  to  it  for  payment.  Beld,  by  the  Court 
of  Appeal,  that  the  judgment  obtained  against 
the  wife  was  a  bar  to  any  claim  against  the 
husband.  Priestly  v.  Fernie  (3  H.  &  C.  977) 
followed  and  appUed  to  the  case  of  a  debt 
incurred  by  a  wife  as  agent  for  her  husband. 
Sullivan  v.  Sullivan 

K.  B.  (Mat.),  App.,  [1912]  2  I.  R.  116,  125  ; 
45  I.  L.  T.  R.  198 

HUSBAND   AND   WIFE  —  HUSBAND'S 
LIABILITY. 

1. Authority.]    Plaintiff  sued  defendant 

for  £17  16s.  4d.,  goods  sold  and  deUvered.  The 
goods  were  supplied  on  order  of  defendant's 
wife,  to  whom  defendant,  a  railway  employee, 
made  an  allowance  of  18s.  a  week  out  of  his 
wages  of  21s.  a  week : — Held  (affirming  the 
Recorder  of  Cork),  that  the  wife  had  not 
authority  to  pledge  her  husband's  credit  for 
a  debt  of  that  amount,  which  it  was  impossible 
for  her  husband  to  pay  out  of  his  earnings  ;  and 
that  there  was  a  duty  cast  upon  a  trader  of 
informing  the  husband  of  the  debt  his  wife  was 
incurring.  Dismiss  confirmed.  Russell  r. 
Mulcahy    Cir.  Cas.,  Palles,  C.B.,  31  I.  L.  T.  215 

2. For  maintenance  of  wite—IrisTi  Poor 

Law  Relief  Acts  —  Desertion  by  wife  —  Husband 
able  and  willing  to  support  wife — 1  da  2  Vict., 
c.  56 — Common  law.]  By  the  Acts  for  the  relief 
of  the  poor  in  Ireland  a  husband  is  rendered 
liable  to  a  union  for  the  support  of  his  destitute 
wife,  although  she  has  deserted  him  without 
lawful  cause,  and  although  he  is  able  and 
willing  to  maintain  her.  The  Common  Law 
is  altered  in  this  respect.  M' Mvoy  v.  Kilkenny 
Union  Guardians  Q.  B.,  30  I.  L.  T.  R.  156 

3.  Necessaries — Goods  sold  and  deUvered 

— Presumption  of  agency.]  At  the  trial  it  ap- 
peared that  goods  had  been  suppUed  to  defen- 
dant's wife,  and  payment  made  by  her  on 
account ;  that  a  bill  had  been  accepted  by  defen- 
dant's wife,  and  made  payable  at  plaintiff's  house 
in  order  to  conceal  it  from  defendant ;  that  the 
goods  were  supplied  for  the  consumption  of 
defendant's  family,  and  consumed  by  them  at 
his  house,  and  with  his  knowledge  ;  that  he  had 
never  known  of  the  dealings  with  plaintiff,  or 
authorised  dealing  on  account ;  that  he  had 
made  his  wife  a  weekly  allowance  for  necessaries 
and  had  always  paid  for  all  necessaries  in  cash. 
The  Judge  told  the  jury  that  a  mere  private 
arrangement  would  not  be  sufficient  to  rebut  the 
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presumption  of  the  wife's  agency.  Verdict  foi 
the  plaintiff.  On  motion  for  a  new  trial,  on  the 
ground  of  verdict  being  against  evidence  and 
misdirection  : — Held  (O'Brien,  J.,  dissentiente) 
that  the  direction  was  right.  On  the  question 
of  evidence  the  Court  was  equally  divided : 
Lefroy,  C.J.,  and  Ktzgerald,  J.,  holding  that 
there  was  no  sufficient  evidence  to  rebut  the  pre- 
sumption ;  O'Brien  and  Hayes,  JJ.,  entertaining 
a  contrary  opinion.     Moylan  v.  Nolan 

q.  B.,  [1864]  17  I.  C.  L.  R.  427 
4.  Necessaries — Solicitors'  costs  of  matri- 
monial suit — Action  against  wife  a  bar  to  pro- 
ceeding against  husband.]  A  matrimonial  suit 
brought  by  a  wife,  having  separate  property, 
against  a  husband  was  settled  by  agreement 
between  husband  and  wife  behind  the  backs  of 
the  solicitors.  The  petitioner's  solicitors  sued 
the  wife  for  the  costs  incurred  by  them  in  the 
suit  and  recovered  judgment  against  her,  to 
which  judgment  was  made  a  return  of  nulla 
bona,  and  thereupon  they  sought  to  recover  the 
costs  as  against  the  husband  in  an  application 
to  the  Divorce  Court : — Held  (by  Madden,  J.), 
that  they,  having  elected  to  sue  the  wife,  were 
debarred  from  proceeding  against  the  husband 
for  the  costs.  (By  the  Court  of  Appeal)  that  as 
the  wife  contracted  as  the  agent  of  her  husband, 
a  judgment  recovered  against  her  as  agent  was 
a  bar  to  any  proceeding  against  her  husband 
as  principal.     Sullivan  v.  Sullivan 

App.,  45  I.  L.  T.  R.  198 
5. Notoriously  drunken  wife.]  A  shop- 
keeper cannot  recover  from  a  husband  the  price 
of  goods  supplied  his  drunken  wife,  whose  habit 
of  drink  was  so  notorious  that  the  trader  must 
have  known  it.     M'  Orath  v.  Burhe 

Cir.  Cas.,  Murphy,  J.,  31  I.  L.  T.  429 

HUSBAND    AND    WIFE  —  I  N  T  ES  T  A  T  E  S 
ESTATES  ACT,  1890. 

1. Assets — Lex  loci  rei  sitae — Lex  domi- 
cilii— Settlement — Valuation  of  life  estate  under 
settlement — Net  assets.]  The  Intestates  Act, 
1890,  does  not  charge  immovable  property 
situated  abroad,  which  is  governed  by  the  lex 
loci  rei  sites.  It  only  affects  property  within 
the  jurisdiction,  or  such  property  as  is  subject 
to  the  lex  domicilii.  M.  being  entitled  under  a 
settlement  to  the  reversion  of  settled  property 
within  the  jurisdiction,  which  was  subject  to 
the  life  estate  of  his  wife,  died  intestate  : — Held, 
that  the  assets  of  the  intestate  oonsisited  of  the 
reversion,  to  which  he  was  entitled  under  the 
provisions  of  the  settlement,  and  did  not  consist 
of  the  entire  interest  subject  to  the  life  estate. 
In  such  case  the  value  of  the  assets  of  the 
intestate  was  ascertained  by  deducting  the  value 
of  the  life  estate,  and  as  the  assets  after  such 
deduction  were  less  than  £500  the  widow  was 
absolutely  entitled.     Higgins  v.  Byrne 

M.  R.,  42  I.  L.  T.  R.  252 

2.    Widow,       right      of  —  Dower  — 

Lex    domicilii — Lex    loci    as    applied    to    pro- 
ceeds of  sale  of  Victorian   lands — Victorian  In- 
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ESTATES  ACT,  1B90— continued, 
testates'  Estates  Act,  1896  {No.  liW)— Order  of 
application  of  assets  in  payment  of  debts."]  A 
domiciled  Irishman  died  in  Ireland,  intestate, 
without  issue,  leaving  a  widow  surviving.  His 
property  in  Ireland  consisted  of  freeholds, 
chattels  real,  furniture,  stock,  and  cash.  He  was 
also  possessed  of  lands  in  the  colony  of  Victoria, 
granted  to  him  in  fee  by  the  Crown,  which 
lands  by  the  law  of  the  colony  were  regarded 
and  devolved  as  personal  estate.  The  only 
creditors  were  in  Ireland.  Administration  was 
taken  out  in  Ireland  by  the  widow,  and  in 
Victoria  by  a  person  appointed  for  the  purpose, 
who  sold  the  lands,  and  remitted  the  net  pro- 
ceeds to  the  widow.  By  the  Victorian  Intes- 
tates Estates  Act,  1896,  a  widow  is  entitled, 
on  the  death  of  her  husband  intestate  and  with- 
out issue,  if  his  estate  is  over  the  value  of  £1,000, 
to  a  charge  of  £1,000  upon  it,  and  the  residue 
is  divisible  between  the  widow  and  the  next-of- 
kin.  The  widow  brought  an  action  against  the 
heir-at-law  and  one  of  the  next-of-kin  Of  the 
deceased,  and  claimed — (1)  £1,000  out  of  the 
proceeds  of  sale  of  the  Victorian  lands,  as  well 
as  £500  out  of  the  real  and  personal  estate  in 
Ireland,  (2)  dower  out  of  the  Irish  freeholds,  and 

(3)  a  moiety  of  the  residue  of  the  proceeds  of  sale 
of  the  Victorian  lands,  and  of  the  Irish  personal 
estate,  after  payment  thereout  of  the  debts  of 
the  intestate  : — Held  (1),  that  the  plaintiff  was 
entitled,  under  the  Victorian  Act,  to  £1,000  out 
of  the  proceeds  of  sale  of  the  Victorian  lands ; 
(2)  that  the  balance  was  to  be  taken  as  personal 
estate,  and  added  to  the  Irish  personalty,  and 
that  the  debts  were  to  be  paid  out  of  the  blended 
fund ;  (3)  that  the  widow  was  entitled  to  £500 
out  of  the  remainder  of  this  blended  fund,  and 
out  of  the  Irish  real  estate,  to  be  apportioned  as 
directed  by  the  Intestates  Estates  Act,  1890 ; 

(4)  that  of  the  residue  of  the  personalty  the 
widow  was  entitled  to  one  moiety  and  the  next- 
of-kin  to  the  other  moiety ;  (5)  that  the  widow 
was  entitled  to  dower  out  of  the  residue  of 
the  realty,  which,  subject  thereto,  went  to 
the  heir-at-law.  In  re  Sea,  deceased  ;  Eea  v. 
Bea 

M.  R.,  [1902]  1 1.  R.  451  ;  36  I.  L.  T.  R.  76 
3.  Widow,  right  of  —  Marriage  settle- 
ment executed  before  Act  —  Provision  in  bar  of 
sTiare  of  husband's  estate.]  A  provision  for  a  wife 
in  a,  marriage  settlement  executed  before  the 
passing  of  the  Intestates  Estates  Act,  1890 
(53  &  54  Viet.,  c.  29),  in  discharge  of  all  claims 
by  her  on  the  estate  and  effects  of  her  husband, 
bars  her  right  to  the  sum  of  £500  given  by  the 
Act  to  a  widow  out  of  her  husband's  assets  in 
the  event  of  his  dying  intestate  and  without 
issue,  as  well  as  to  the  share  of  his  assets  to 
which  she  is  entitled  under  the  Statute  of 
Distributions.  In  re  Hogan,  deceased  ;  Hogan  v. 
Hogan  M.  R.,  [1901]  1  I.  R.  168 

Widow — Right  to  administer  real  estate 

[1897]  1  I.  R.  66 
See  Executor — Actions.    24. 


HUSBAND  AND  WIFE— MARRIAGE. 

Nullity  of  marriage — Impotence  of  husband — 
Decree  of  nullity — Marriage  void  ab  initio — 
Right  of  wife  to  recover  money  paid  in  considera- 
tion of  marriage — Money  spent  by  husband — 
Money  applied  by  husband  to  pay  off  charge  on 
his  lands — Merger — Right  of  wife  to  stand  in 
shoes  of  chargeant  paid  off.]  Where  a  decree  of 
nullity  of  marriage  is  pronounced  by  the  Court 
on  the  ground  of  the  impotence  of  one  of  the 
parties,  the  marriage  is  null  and  void  ab  initio. 
Prior  to,  and  in  contemplation  of,  an  intended 
marriage  between  the  plaintiff,  then  M.  M'D. 
(the  intended  wife),  and  the  defendant,  T.  P. 
(the  intended  husband),  a  sum  of  £475  was  paid 
by  the  plaintiff  to  the  defendant  as  her  marriage 
portion,  and  it  was  agreed  that  £400  of  this  sum 
should  be  applied  in  paying  off  a  charge  of  that 
amount  on  the  defendant's  lands.  A  ceremony 
of  marriage  subsequently  took  place  between 
the  plaintiff  and  the  defendant.  Shortly  after 
the  ceremony  the  defendant  paid  off  the  charge 
of  £400  out  of  the  £475.  The  balance  of  that 
sum  was  spent  by  him  while  the  plaintiff  and 
defendant  were  living  together.  Some  years 
after  the  ceremony  the  plaintiff  presented  a 
petition  to  the  King's  Bench  Division  (Matri- 
monial) asking  for  a  declaration  of  nulUty  of 
marriage  on  the  ground  of  the  impotence  of  the 
defendant.  She  subsequently  issued  the  writ 
in  the  present  action,  describing  herself  as  M.  P, 
and  a  married  woman,  and  claiming  to  recover 
the  sum  of  £475  as  money  received  by  the 
defendant  for  her  use,  a  claim  being  subse- 
quently added  that  the  plaintiff  was  entitled 
to  a  charge  on  the  defendant's  lands  for  £400. 
After  the  issue  of  the  writ,  but  before  the  action 
came  on  for  trial,  an  order  was  made  by  the 
King's  Bench  Division  declaring  that  the  form 
of  marriage  "  was  and  is  nuU  and  void,"  on  the 
ground  of  the  impotence  of  the  defendant.  The 
plaintiff  then,  by  leave  of  the  Court,  amended 
the  writ  of  summons  by  describing  herself  as 
M.  M'D.  and  a  spinster : — Held,  by  the  Court 
of  Appeal,  affirming  the  decision  of  the  King's 
Bench  Division,  that  the  plaintiff  was  entitled 
as  upon  a  consideration  that  had  failed,  to  be 
repaid  by  the  defendant  the  sum  of  £400,  and 
was  entitled  to  stand  in  the  place  of  the  chargeant 
whose  charge  upon  the  defendant's  lands  had 
been  paid  off,  and  that  the  plaintiff  had  a  good 
charge  on  the  said  lands  for  the  said  sum  of 
£400.  Held  also,  that  as  the  effect  of  the  decree 
of  nullity  was  to  make  the  marriage  void  ab 
initio,  the  plaintiff  was  to  be  treated  as  having 
been  a  feme  sole  at  the  date  of  the  issue  of  the 
writ,  and  that  the  amendment  of  the  writ  was 
properly  allowed.  Hdd,  by  the  King's  Bench 
Division,  that  as  regarded  the  sum  of  £75 
paid  to  and  expended  by  the  defendant 
while  the  plaintiff  lived  with  him  as  his 
wife,  this  was  a  concluded  transaction  which 
ought  not  to  be  disturbed.  P.  v.  P.  {by  amend- 
ment M'D.  V.  P.) 

K.  B.,  App.,  [1916]  2  I.  R.  400,  414  ; 
50  I.  L.  T.  R.  149 
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1. Death,  without  disposing  of  separate 

personal    estate — Devolution — Marriage    after 
passing  of  Married  Women's  Property  Act,  1882 
— Title  of  husband — Married  Women's  Property 
Act,  1882  (45  <fc  46  Vict.,  c.  75),  s.  1  {!)— Costs 
of    administration.]      The    Married    Women's 
Property  Act,  1882,  has  not  altered  the  devolu- 
tion  of  the   undisposed  of  separate   personal 
estate  of  a  married  -woman  ;  and  accordingly,  on 
the  death  of  a  married  woman,  even  if  married 
after  the  passing  of  the  Act,  the  husband  is 
entitled,  jure  mariti,  to  the  undisposed  of  chattels 
real  to  which  the  deceased  was  entitled  for  her 
separate  use,  and  administration  is  unnecessary 
to  perfect  his  title.     A  woman  married  since  the 
passing  of  the  Married  Women's  Property  Act, 
1882,  died  in  1895,  without  having  disposed  of, 
by  will  or  otherwise,  an  undivided  share  in  an 
annuity  charged  on  lands  during  the  residue  of  a 
term  of  years,  to  which  said  undivided  share  she 
was   absolutely  entitled  in  remainder,  subject 
to  a  life  estate  therein.     On  the  determination 
of  the  life  estate  in  1907,  her  husband  entered 
into   receipt   of   said   undivided  share  in   said 
annuity.     The   lands    out   of   which   the    said 
annuity  was  payable  having  been  sold  under 
the  Land  Purchase  Acts,  the  husband,  without 
being  required  to  do  so,  took  out  administration 
to  his  deceased  wife,  and  paid  the  necessary 
Crown  duties,  in  order  to  make  title  to  his  share 
of  the  redemption  price  of  said  annuity  : — Held, 
that  the  costs  of  taking  out  administration  should 
not  be  allowed  as  against  the  purchase-money 
of  the  lands  sold,  on  the  grounds — (1)  that  the 
administration  was  unnecessary  to  perfect  the 
husband's  title,  and  (2)  that  even  if  administra- 
tion was  necessary,  it  should  have  been  taken 
out  before  entering  into  receipt  of  the  share  of 
the  annuity.     In  re  Lambert's  Estate  ;  Stanton 
V.   Lambert  (39  Ch.   D.    626)  and  Surman  v, 
Wharton  ([1891]  1  Q.  B.  491)  foUowed.     In  re 
Evans'  Estate  Wylle,  J.,  [1910]  1  I.  R.  95  ; 

44  I.  L.  T.  R.  88 

2.  Judgment — Breach  of  covenant  to  re- 
pair —  Contingent  liability — Ante-nuptial  debt — 
Restraint  on  anticipation.']  The  word  "  debt," 
as  used  in  the  Married  Women's  Property  Acts, 
does  not  include  a  contingent  liability  on  foot 
of  a  covenant  to  repair  premises.  "  Where  a 
wife's  leasehold  premises  subject  to  such  a 
covenant  were  put  in  settlement  on  her  marriage 
prior  to  1882,  and  a  verdict  was  subsequently 
recovered  in  respect  of  a  breach  that  occurred 
after  her  marriage  : — Held,  that  a  receiver  by 
way  of  equitable  execution  could  be  granted  on 
foot  of  that  judgment  so  as  to  attach  an  annuity 
to  which  she  was  entitled  under  her  marriage 
settlement,  and  which  she  was  restrained  from 
anticipating.     Eyre  v.  Hardy 

App.,  30  I.  L.  T.  R.  115 

3.  Judgment — 45cfc46  Vict.,  c.  75,  s.  1 

(2),  s.  19 — Married  Women's  Property  Act,  1893 
(56  *  57  Vict.,  c.  63),  s.  2 — Separate  estate  with 
restraint  on  anticipation — Judgment  for  costs 
against,  married  woman — Equitable  execution — 
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Beceiver.]  The  plaintiff  was  a  married  woman, 
with  separate  estate  subject  to  a  restraint  on 
anticipation.  An  order  was  made  in  the  form 
usual  in  such  cases  on  October  31,  1893,  dis- 
missing the  action  with  costs.  A  gale  of  the 
annuity  to  which  the  plaintiff  was  entitled,  ■ 
subject  to  the  restraint  on  anticipation,  fell  due 
on  May  1,  1894.  On  the  same  day  a  Judge  in 
Chambers  appointed  one  of  the  defendants 
receiver  by  way  of  equitable  execution  over  this 
gale.  The  Queen's  Bench  Division  refused  to 
set  aside  this  order ;  but  on  appeal : — Held,  by 
the  Court  of  Appeal,  that  there  was  no  power  to 
make  the  order,  and  that  it  should  be  set  aside. 
Apart  from  the  provisions  of  the  Married 
Women's  Property  Act,  1893,  a  judgment 
against  a  married  woman  cannot  be  enforced 
against  arrears  of  her  separate  estate  accruing 
due  subsequent  to  the  date  of  the  judgment, 
and  subject  to  a  restraint  on  anticipation. 
Section  2  of  the  Married  Women's  Property  Act, 
1893,  does  not  give  power  to  the  Court  to  alter 
or  vary  an  order  for  payment  of  costs  made 
before  the  Act  came  into  operation,  or  to  make 
a  new  order  for  payment  of  the  same  costs. 
Lowry  v.  Derlmm  App.,  [1895]  2  I.  R.  123 

4. Loan  by  wife  to  husband — M.  W-P-  Act, 

1882  (45  &  46  Vict,  u.  75),  s.  3 — Separate  estate 
lent  or  entrusted  to  husband  for  the  purpose  of  his 
business — Bankruptcy  of  husbarid — Assets  of 
husband — Wife's  right  to  a  deferred  dividend.} 
A  married  woman  lent  to  her  husband  for  the 
purpose  of  his  business  as  hotel-keeper  certain 
furniture  to  which  she  was  entitled  as  her 
separate  property.  On  the  husband's  bank- 
ruptcy his  assignees  claimed  the  furniture  as  his 
assets  : — Held,  that  the  furniture  was  to  be 
treated  as  assets  of  the  husband.  In  section  3 
of  the  Married  Women's  Property  Act,  1882, 
the  words  "  other  estate  "  are  not  to  be  read 
as  meaning  only  property  ejusdem  generis  with 
that  indicated  by  the  j)receding  words  "  any 
money."     In  re  Donaldson 

App.,  [1902]  2  I.  R.  310  ;  1  N.  I.  J.  R.  122 

5. Loan  by  wife  to  husband — 45  <fc  46 

Vict.,  c.  75,  s.  3 — Judicature  Act  (Ireland),  1877 
(40  <fc  41  Vict.,  c.  57),  s.  28  (1) — Administration 
action — Insolvent  estate.']  In  an  action  in  which 
the  estate  of  a  testator  who  had  died  insolvent 
was  being  administered,  the  testator's  widow 
claimed  as  a  creditor  of  the  estate  in  respect 
of  a  loan  made  by  her  to  the  deceased  out  of  hor 
separate  estate  during  coverture  : — Held  (aiBj'iil- 
ing  the  decision  of  the  Master  of  the  Rolls),  that 
the  claim  of  the  widow  in  respect  of  this  loan 
was  not  postponed  to  the  claims  of  the  other 
creditors  of  the  estate  by  the  joint  operation 
of  the  Judicature  Act  (Ireland),  1877,  s.  28  (1) 
and  of  the  Married  Women's  Property  Act,  1882, 
s.  3.     Moore  v.  Smith   App.,  [1895]  1 1.  R.  512  ; 

29  I.  L.  T.  252 

6. Loans  by  wife  to  husband — 45  <*  46 

Vict.,  c.  75,  s.  3 — Judicature  Act  (Ireland),  1877 
(40<fc41  Vict,  c.  57),  s.  28  (I)— Administration 
action — Betainer — Claim — Practice.]  The  widow 
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of  an  intestate,  being  the  administratrix  of  his 
estate,  which  was  insolvent,  claimed  to  be  en- 
titled, out  of  the  moneys  lodged  in  Court  by 
her,  to  a  right  of  retainer  in  respect  of  a  loan  she 
had  made  to  her  husband,  and  which  was  found 
to  be  due  to  her  by  the  chief  clerk's  certificate  : — ■ 
Held,  that  she  was  entitled  to  retain,  notwith- 
standing the  provisions  of  the  Judicature  Act, 
1877,  s.  28  (1),  andthe  Married  Women's  Pro- 
perty Act,  1882^  s.  3.  Crawford  v.  May  (45  Ch. 
Div.  499)  followed.  A  personal  representative 
should  return  a  debt  due  by  the  deceased  to 
him,  and  have  its  existence  and  amount  cer- 
tified by  the  chief  clerk.  It  is  on  the  hearing 
on  further  consideration  that  the  right  of  re- 
tainer is  usually  claimed.  In  re  Simpson, 
deceased  ;  Simpson  v.  Simpson 

V.-C,  [1895]  1 1.  R.  530 

7. PoUcy   of   lite   insurance — Insurance 

for  benefit  of  wife — Married  Women's  Property 
Act,  1870,  s.  10 — Assignment  by  husband  during 
lifetime  of  wife — Interest  or  spes  sujxessionis.'\ 
Where  a  trust  is  created  by  a  policy  of  insurance 
expressed  to  be  made  by  a  husband  for  the 
benefit  of  his  wife  under  section  10  of  the  Married 
Women's  Property  Act,  1870,  the  interest  of  the 
husband  in  the  policy  is  (subject  to  the  trust  in 
favour  of  the  wife)  an  interest  capable  of  assign- 
ment by  the  husband  during  the  lifetime  of  the 
wife.  A  husband  in  1882,  by  a  policy  expressed 
to  be  issued  under  the  Married  Women's  Property 
Act,  1870,  insured  his  life  "  for  the  sole  benefit 
of  his  wife,  for  her  separate  use  under  the  Married 
Women's  Property  Act,  1870,"  and  in  1901,  his 
wife  being  still  alive,  assigned  to  a  trustee  upon 
trust  for  the  benefit  of  his  creditors  inter  alia 
all  other  his  personal  estate  and  effects  whatso- 
ever and  wheresoever,  whether  in  possession, 
reversion,  remainder,  or  expectancy.  The  wife 
died  in  1907  : — Held,  that  the  husband's  interest 
in  the  poUcy  was  captured  by  the  deed  of 
assignment  and  passed  to  the  trustee  subject  to 
the  trust  in  favour  of  the  wife.  Bobb  v.  Watson 
Ross,  J.,  [1910]  1  I.  R.  243  ;  44  I.  L.  T.  R.  151 

8. Question  between  husband  and  wife 

as  to  property— J.c«,  1882  (45  &  46  Vict.,  c.  75), 
s.  17 — Order  restraining  husband  from  interfering 
with  business  carried  on  by  wife.]  A  woman  was 
possessed  of  a  licensed  publichouse,  in  which 
she  lived  and  carried  on  business.  On  her 
marriage  the  house  and  business  remained  her 
separate  property,  and  the  husband  agreed  not 
to  interfere  with  the  business.  The  husband 
lived  in  the  house  with  his  wife.  Subsequently 
he  ill-treated  her,  and  systematically  interfered 
with  the  business,  and  acted  as  if  he  were  owner 
of  it,  to  the  serious  detriment  of  the  business. 
The  Master  of  the  Rolls  on  the  hearing  of  an 
originating  summons  brought  by  the  wife  against 
the  husband  under  section  17  of  the  Married 
Women's  Property  Act,  1882,  made  an  order 
declaring  the  wife  entitled  to  the  property,  and 
restraining  the  husband  from  interfering  with 
the  business,  but  declined  to  make  any  order 
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preventing  the  husband  from  entering  the  house. 
Oaynor  v.  Gaynor         M.  R.,  [1901]  1 1.  R.  217  ; 
35 1.  L.  T.  R.  101 ;  1  N.  I.  3.  R.  94 

9. Wife's  conveyance — Executrix — Sale 

of  chattels  real — Assignment  to  purchaser— Con- 
currence by  husband  and  acknowledgment  dis- 
pensed with — Act  for  the  abolition  of  fines  and 
recoveries  (4  db  5  Wm.  IV.,  c.  92),  ss.  68,  81— 
Married  WomerCs  Property  Act,  1882  (45  <fc  46 
Via.,  c.  75),  s.  18.]  A  testator  by  his  will 
directed  that  upon  the  happening  of  a  certain 
event  £is  chattels  real  should  be  sold.  That 
event  having  taken  place,  the  property  became 
vested  in  P.,  a  married  woman,  as  executrix, 
who  sold  same  and  executed  a  deed  of  assignment 
thereof  without  the  concurrence  of  her  husband 
and  without  acknowledging  same  before  a  com- 
missioner : — Held,  that,  as  to  trust  property 
section  18  of  the  Married  Women's  Property 
Act,  1882,  does  not  remove  the  necessity  for 
the  concurrence  of  the  husband  and  the 
acknowledgment  of  the  deed ;  but,  the  husband 
having  in  the  meantime  become  incapable  of 
concurring,  upon  the  production  of  the  draft 
of  the  proposed  confirmatory  deed  of  assignment 
an  order  was  made  in  the  terms  of  4  &  5  Wm. 
IV.,  c.  92,  a.  81,  dispensing  with  the  husband's 
concurrence,  and  with  the  necessity  for  acknow- 
ledgment. In  re  Harkness  and  Allsopp's  Con- 
tract ([1896]  2  Ch.  358)  followed.     In  re  P. 

Q,  B.,  32 1.  L.  T.  R.  96 
■ Act,  1882,  s.  3 — Proof  by  wife  in  arrange- 
ment matter  of  husband 

30  I.  L.  T.  R.  63 
See  Bankruptcy — Arrangement.   27. 

■ Judgment    against    married    woman    for 

ante-nuptial  debt  —  Separate  estate, 
with  restraint  on  anticipation — 
Receiver  by  way  of  equitable  execu- 
tion [1895]  2  I.  R.  169 
Sec  Husband  and  Wife — Separate  Estate. 
2. 

HUSBAND  AND  WIFE— SEPARATE  ESTATE. 

1.  Conveyancing   Act,   1881   (44  &  45 

Vict.,  c.  41),  S.  39 — Married  woman — Restraint 
on  anticipation — Order  binding  her  interest  in 
fund  appointed  to  son  with  her  consent.']  Restraint 
on  anticipation  of  personalty  settled  by  a  married 
woman  on  herself  for  life,  with  remainder  to  her 
husband  for  life,  was  removed,  so  as  to  allow 
a  sum  of  £500,  which  she  and  her  husband  had 
appointed  to  their  son,  the  only  child  of  the 
marriage,  free  from  the  husband's  contingent 
life  interest,  but  subject  to  her  life  interest,  to 
be  raised  by  the  trustees  of  the  settlement,  and 
expended  in  buying  cattle  and  implements  of 
husbandry  for  the  purpose  of  starting  the  son 
as  a  practical  farmer,  and  relieving  the  husband 
and  wife  of  the  expense  of  maintaming  him. 
In  re  Sawyer's  Trusts     M.  R.,  [1896]  1  I.  R.  40 

2. Judgment  against  married  woman  for 

ante-nuptial  debt — Separate  estate,  with  restraint 
on  anticipation — Receiver  by  way  of  equitable 
execution.]     Where  a  woman,  married  after  the 
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1st  January  1883,  is  entitled  to  separate  estate 
restrained  from  anticipation  under  a  settlement 
not  being  a  settlement  of  her  own  property 
made  by  herself,  an  ante-nuptial  creditor,  who 
has  obtained  judgment  against  her  in  the  form 
settled  in  Scott-r.  Morley  (20  Q.  B.  Div.  120), 
cannot  enforce  a  judgment  obtained  against 
such  woman  after  marriage,  by  the  appointment 
of  a  receiver  over  such  separate  estate,  or  the 
income  thereof.  Kirk  v.  Murphy  (30  L.  E.  Ir. 
508)  overruled.     Molony  v.  Harney 

q.  B.,  [1895]  2  I.  R.  169 

3. Debt  lor  goods  supplied  —  Married 

woman.']  On  an  application  by  default  process 
for  judgment  against  a  married  woman,  in 
respect  of  her  separate  estate,  for  goods  supplied 
to  her,  it  is  not  necessary  that  evidence  should 
be  given  that  the  defendant,  when  ordering  the 
goods,  stated  she  was  contracting  in  respect  of 
her  separate  estate.  The  usual  affidavit  of 
debt,  stating  that-  the  goods  were  sold  and 
delivered  and  the  account  rendered  therefor,  is 
sufficient.     Mappin  and  Webb  v.  Mahony 

Wright,  J.,  App.  from  Ree.  of  Dublin, 
38  I.  L.  T.  R.  236 

4. Restraint  on  anticipation — Election — 

Compensation — Widow — Removal  of  restraint  on 
anticipation.']  By  a  post-nuptial  settlement,  a 
husband  and  wife  settled  inter  alia  a  policy  of 
insurance  on  the  husband's  life  upon  trust  for 
the  wife  during  widowhood  and  after  her  death 
for  the  children  of  the  marriage.  Under  the 
provisions  of  the  policy  the  proceeds  of  the 
policy  were,  on  the  husband's  death,  payable 
to  the  widow,  and  the  policy  contained  a  con- 
dition against  assignment  or  attempted  assign- 
ment : — Held,  that  there  was  a  restraint  on 
anticipation,  and  that  the  settlement  was  in- 
effective so  far  as  the  policy  was  concerned. 
In  re  Lavender's  Policy  ([1898]  1  I.  R.  175) 
followed.  Held  further,  that  the  widow  was  put 
to  her  election.  Haynes  v.  Foster  ([1901]  1  Ch. 
390)  not  followed.  In  re  Tonoue  ([1915]  1  Ch. 
390) ;  In  re  Hargrove  ( [1915]  1  Ch.  398)  followed. 
Bolster  v.  Bolster      Barton,  J.,  [1916]  1  I.  R.  57 

5. Restraint  on  anticipation — Policy  of 

insurance  effected  by  wife  on  life  of  husband — 
Tontine — Condition  indorsed  restraining  assign- 
ment.] A  married  woman  effected,  in  1885,  an 
insurance  on  the  life  of  her  husband  for  a  period 
of  ten  years,  and,  under  the  policy,  described 
in  margin  as  "  Wife's  policy — Endowment," 
the  amount  insured  was  made  payable  to  her 
for  her  sole  use,  if  she  and  her  husband  both 
survived  that  period  (which  event  happened). 
The  pohey  was  made  on  condition  that  certain 
provisions  and  requirements  annexed  to  it  were 
to  be  taken  as  part  of  the  contract.     One  of 

these  was  "  This  policy  is  not  assignable  :" 

Held,  that  there  was  a  restraint  upon  anticipa- 
tion, and  that  an  attempted  charge  upon  the 
policy  during  the  currency  of  the  ten  years  was 
void.     In  re  Lavender's  Policy 

App.,  [1898]  1 1.  R,  175  ;  32 1.  L.  T.  R.  5 
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6. Settlement — Will— Direction  to  settle 

shares  of  daughters.]  Testator  declared  that 
any  money  to  which  any  daughter  should 
become  entitled  under  his  will  should  be  settled 
free  from  any  liabilities  of  any  other  person, 
and  with  full  power  of  willing  same  on  her 
decease : — Held,  that  each  daughter's  share 
should  be  settled  upon  her  for  her  separate  use, 
with  restraint  on  anticipation,  and  with  power 
to  dispose  of  same  by  will ;  and  in  default  of 
such  disposition  to  such  daughter's  next-of-kin 
as  if  she  had  died  unmarried.  In  re  Kingham, 
deceased  ;  Kingham  v.  Kingham 

V.-C,  [1897]  1  I.  R.  170 

7. Transfer  of  property  —  Husband  and 

wife — Benefit  conferred  on  husband  by  wife  out  of 
her  own  property — Transfer  of  wife's  money  into 
joint  names  of  husband  and  wife — Intention — 
Evidence — Joint  tenancy.]  A.,  who  carried  on 
business  in  a,  small  shop  and  was  possessed  of 
£1,200  in  money,  married  B.,  a  workman  earning 
wages.  According  to  evidence  which  the  Court 
believed  and  acted  upon,  A.,  both  before  and 
after  marriage,  announced  her  intention,  in  the 
presence  of  B.,  of  putting  the  £1,000  in  their 
joint  names,  to  become  the  property  of  the  sur- 
vivor ;  and  she  did  in  fact,  a  few  days  after  their 
marriage,  without  any  solicitation  or  pressure 
by  B.,  lodge  the  money  on  depo3it  receipt  in 
the  joint  names  of  A.  and  B.  ;  and  in  answer  to 
the  question  "  Whose  was  the  money  to  be  ?  " 
she  said  in  her  evidence,  "  On  both  our  names 
to  work  on  it  as  husband  and  wife  should." 
After  the  marriage  B.  paid  his  wages  to  .4.,  and 
the  money  on  deposit  receipt  was  drawn  on  from 
time  to  time  as  required  for  the  shop  or  other 
expenses,  the  profits  of  the  shop  being  lodged 
from  time  to  time  on  deposit  receipt  in  the 
names  of  A.  and  B.  : — Held,  that  the  money  so 
lodged  on  depositvreceipt  was  the  joint  property 
of  A.  and  B.  during  their  joint  lives,  and  would 
become  the  absolute  property  of  the  survivor 
of  them.     Foley  v.  Foley 

C.  A.,  [1911]  1 1.  R.  281 

8.  Will — Bequest  to  unmarried  wom/in— 

Direction  to  settle  —  Restraint  on  anticipation — 
Costs.]  Testator,  by  his  will,  bequeathed  one- 
fourth  share  of  his  real  and  personal  estate, 
after  certain  payments,  to  his  trustees  in  trust 
for  his  daughter  A.,  and  declared  that  the  same 
should  be  paid,  and  become  a  vested  interest 
in  A.,  on  her  attaining  the  age  of  twenty-one 
years,  or  marriage  with  consent  of  testator's 
trustees ;  and  the  testator  directed  that  the 
income  should  be  apphed  in  the  meantime 
during  her  minority  for  her  maintenance,  and 
that  in  case  she  should  marry,  her  share  should 
be  so  settled  that  she  might  enjoy  the  income 
thereof  during  her  life  for  her  separate  use. 
A.  married  in  the  lifetime  of  the  testator. 
After  the  testator's  death  a  post-nuptial  settle- 
ment was  executed  whereby  A.  and  her  husband 
assigned  to  trustees  A.'s  share  under  the  said 
will  upon  trust  to  stand  possessed  of  £5,000, 
portion  thereof,  for  the  husband  absolutely,  and 
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to  invest  the  residue  of  the  share,  and  to  pay 
the  income  to  arise  from  such  investment  to 
the  husband  until  his  banliruptoy,  or  until  he 
should  assign  or  charge  same,  or  until  his 
death  ;  then  upon  trust  to  pay  the  income  to  A. 
for  her  separate  use,  without  power  of  anticipa- 
tion during  coverture ;  then  for  the  children  of 
the  marriage,  as  A.  and  her  husband  should 
jointly  appoint — in  default  as  the  survivor 
should  appoint — and  in  default  of  appointment 
for  the  children  or  child  of  the  marriage  who 
should  attain  twenty-one  years,  or  being 
daughters  should  marry,  in  equal  shares.  In 
an  action  brought  by  A.  and  her  children  to 
have  the  post-nuptial  settlement  declared  void, 
and  to  have  a  proper  settlement  in  pursuance 
of  the  trusts  of  the  will  in  relation  to  A.'s  share 
approved  and  settled  at  Chambers : — Held, 
having  regard  to  the  direction  in  the  will,  that 
A.'s  share  should  be  paid  to  her,  and  become  a 
vested  interest  in  her  on  attaining  twenty-one 
years,  or  marriage,  that  the  settlement  made  in 
pursuance  of  the  will  should  be  such  as  would 
secure  a  separate  use  to  A.  for  her  life,  without 
power  of  anticipation ;  that  no  settlement 
beyond  this  was  required  by  the  will ;  and  that 
subject  to  such  a  settlement  the  corpus  vested 
absolutely  in  A.  Held,  that  the  Court  could 
not  declare  the  post-nuptial  settlement  void, 
and  that  inasmuch  as  the  funds,  which  had  been 
brought  into  Court  under  the  Trustee  Relief 
Act,  were  in  the  hands  of  the  Court,  no  settle- 
ment providing  for  the  separate  use  of  A.  was 
necessary,  and  that  the  action  should  be  dis- 
missed. Held,  that  the  Court  had  jurisdiction 
to  allow  the  costs  of  all  parties  out  of  A.'a  share, 
notwithstanding  the  restraint  on  anticipation 
on  the  life  estate  of  A.     Z>owd  v.  Dowd 

V.-C.,  [1898]  1 1.  R.  244 

Final  judgment  motion  against  wife 

29  I.  L.  T.  R.  5 
See  Practice — Judgment.    38. 

■  Judgment    against  —  Debtor's    summons 

founded  thereon  34 1.  L.  T.  R.  104 

See  Bankruptcy — Adjudication.    2. 

Marriage  settlement — Gift  over  of  licence 

to  wife  on  bankruptcy  of  husband 

[18951  2  I.  R.  104, 119 
See  Licensing  Acts— Licensing  Certificate. 
73. 

Restraint  on  anticipation — Judgment  for 

costs       against       married       woman — 
Ecjuitable  execution — Receiver 

[18951  2 1.  R.  123 
See  Husband  and  Wife — Married  Women's 
Property  Acts.    3. 

HUSBAND  AND  WIFE— SEPARATION. 

1. Contract — Public    policy — Separation 

deed  —  Agreement  providing  for  immediate 
reconciliation  and  for  the  contingency  of  future 
separation.']  An  agreement  entered  into 
between  a,  husband  and  a  wife  while  living 
separate  and  apart,  providing  for  their  resuming 
cohabitation,  and  further,  that,  in  the  event 
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of  a  future  separation,  provision  should  be  made 
for  the  wife,  is  legal  and  enforceable.  Modney 
V.  Chambers  (2  Bast  283)  commented  on. 
Decisions  of  the  Master  of  the  Rolls  .in  [MacMahon 
V.  MacMahon  ([1913]  1  I.  R.  154),  and  of  Ross, 
J.,  in  Purser  v.  Purser  ([1913]  1  I.  R.  422) 
affirmed.  MacMahon  v.  MacMahon.  Purser  v. 
Purser  App.,  [1913]  1  I.  R.  154,  422,  428  ; 

47  I.  L.  T.  R.  60,  168 

2.  Separation  deed  —  Annuity — Bequest 

by  will — Satisfaction.]  By  a  separation  deed  iS. 
covenanted  that  he,  his  executors  and  adminis- 
trators,* would  pay  to  his  wife  an  annuity  during 
the  term  of  her  natural  life  of  the  weekly  sum  of 
15s.  By  his  will  S.  bequeathed  to  his  wife  a 
weekly  sum  of  12s.,  and  the  life  use  of  a  house 
and  furniture  •.—Held  (1),  that  the  annuity 
under  the  deed  was  payable  to  the  wife  for  her 
life,  and  not  merely  during  the  joint  lives  of 
the  husband  and  wife,  and  (2),  that  the  legacy 
of  12s.  could  not  operate  as  a  satisfaction  of 
the  testator's  liability  under  the  separation  deed 
of  greater  amouiit,  and  that  the  bequest  of  the 
life  of  house  and  furniture  could  not  be  treated 
as  a  satisfaction,  not  being  a  gift  of  the  sam  e 
nature  as  the  debt.     Coates  v.  Coates 

V.-C,  [1898]  1  I.  R.  258  ;  32  I.  L.  T.  B.  7 

3. Separation  deed — Divorce,  a  mensa  el 

thoro — Covenant  not  to  sue  for  greater  allowance — 
Subsequent  adultery — Dissolution  of  marriage  and 
decree  for  judicial  separation — Power  of  Court — 
Jurisdiction.]  A  deed  of  separation  was  executed 
between  a  husband  and  wife,  by  which  it  was 
provided  that  the  wife  should  accept  certain 
chattels  and  the  sum  of  £100,  and  in  which  there 
was  a  covenant  that  she  would  not  thereafter 
institute  any  proceedings  to  enforce  any  claim 
for  any  further  alimony  or  support  or  mainten- 
ance. The  husband  subsequently  committed 
adultery,  and  the  wife  obtained  a  decree  for 
divorce  a  mensa  et  thoro  ; — Held,  that  the  sub- 
sequent adultery  did  not  deprive  him  of  the 
right  to  have  the  restraining  provisions  of  the 
deed  enforced.     Boss  v.  Boss 

K.  B.  (Mat.),  [1908]  2  I.  R.  339  ; 
42  I.  L.  T.  H.  83 

HUSBAND  AND  WIFE  — WIFE'S  REVER- 
SION. 
Graft — Sfile  of  interest  in  leasehold — \No  deed 
acknowledged — Expiration  of  lease — Statutory  ten- 
ancy— Circumstances  disentitling  to  enforce  equity.] 
A  married  woman,  entitled  under  her  marriage 
settlement  to  an  equitable  life  estate,  in  re- 
mainder expectant  on  her  husband's  death,  in 
a  leasehold  for  years,  joined  her  husband,  though 
not  by  deed  acknowledged,  in  selling  the  lauds. 
She  took  an  active  part  in  the  sale  and  the 
application  of  the  purchase-money,  portion  of 
which  she  herself  received  and  retained.  Her 
husband  died  in  1886.  The  lease  expired  in 
1889 ;  and  in  1891,  on  the  application  of  the 
purchaser's  administratrix,  who  continued  in 
possession,  a  fair  rent  was  fixed.  In  1894  the 
widow,  alleging  that  the  sale  was  void  as  against 
her,  brought  an  action  to  have  the  statutory 
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tenancy  declared  a  graft  on  the  leasehold 
interest,  and  suhject  to  the  trusts  of  the  settle- 
ment. She  made  no  offer  to  return  the  purchase- 
money  ; — Held,  that  the  Tvidow  was  not,  under 
the  circumstances,  entitled  to  enforce  the  equity 
claimed.     Smith  v.  Whitmore 

V.-C,  [1896]  1  I.  R.  520 

HUSBAND    AND  WIFE. 

Admissibility    of    evidence  —  Cruelty    to 

cmldren  40  I.  L.  T.  R.  166 

See  Evidence.    12. 

Advancement  —  Presumption  —  Evidence 

to  rebut  [1901]  1  I.  R.  360  ; 
35  I.  L.  T.  R.  81;  1  N.  I.  J.  R.  135 
See  Will— Condition.    19. 
After-acquired  property  —  Bequest  —  Re- 
straint on  anticipation 

[1904]  1  I.  R.  328 
See  After-acquired  Property. 

Agreement  to  pay  wife  annuity  "  out  of 

first  and  readiest  of  means  " — Charge — ■ 
Jointure,  whether  performance 

[1896]  1  I.  R.  149,  162 
See  Settlement — Construction.    2. 

Alimony — ^Increase  of — Support  of  children 

by  wife  [1896]  1  I.  R.  244,  248 

See  Practice  (Matrimonial) — Alimony.    3. 

Assignment  of  chattel  real — Joint  tenancy 

[1896]  1  I.  R.  401 
See  Joint  Tenant.    2. 

Chattels  real — Intestacy — Married  woman 

next-of-kin    in    possession — Husband's 

rights  46  I.  L.  T.  R.  197 

iSee  Limitations,  Statute  of — Realty.    19. 

Covenant  to  settle  after-acquired  property 

of  wife — Gift  from  husband  to  wife 

[1914]  1  I.  R.  135 
See  Settlement — Construction.    7. 

Criminal  conversation — Evidence — Uncor- 

roborated testimony  of  wife 

[1914]  2  I.  R.  183 
See  Criminal  Conversation. 
■  Declaration   as   to   illegitimacy — Jurisdic- 
tion— Presumption  of  paternity 

[1904]  1  I.  R.  434  ;  4  N.  I.  J.  R.  69 
See  Illegitimacy. 

■ Deposit    receipt    in    joint    names    of,    or 

survivor         M.R.,  [1917]  1  I.  R.  117 
See  Advancement.     1. 

Desertion  of  wife — Summons — Service 

[1909]  2  I.  R.  302 
See    Justices — Jurisdiction — (Petty    Ses- 
sions).    110. 

Distributive   share   of  widow  —  Whether 

barred  by  settlement 

[1894]  1  I.  R.  138 
See  Distributions,  Statute  of.    2. 

■ Divorce  [1896]  1  I.  R.  603,  613 

See  Practice  (Matrimonial) — Divorce.    2. 

Dower  [1909]  1  I.  R.  374 

See  Dower.     1. 

Dower — Bar  of — Merger  of  estate 

[1899]  1  I.  R.  416,  435  ;  32  I.  L.  T.  R.  90 
See  Dower.    4. 
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Ejectment  on  the  title  by  the  husband 

against  the  wife  36  I.  L.  T.  R.  224 

See  Land — Action  for  Recovery  of.    6. 

■ ■  Estate  by  curtesy — Fee-farm  grant 

[1903]  2  I.  R.  643 
See    Renewable     Leasehold    Conversion 
Act.    2. 

Furniture— Carrier  3  N.  I.  J.  R.  129 

See  Practice— Interpleader.    6. 

Gift  between — Covenant  to  settle 

[1905]  1  I.  R.  272 
See  Covenant  to  Settle. 

Insurance  by  wife  in  favour  of  husband — 

Payment  of  premiums  by  husband — 
Death  of  husband  in  lifetime  of  wife — 
Property  in  policy — Married  Women's 
Property  Act,  1882,  s.  11 

[1906]  1  I.  R.  155 
See  Insurance,  Policy  of.    6. 

Jointly  charged  with  crime — Presumption 

of  compulsion  by  husband 

45  I.  L.  T.  R.  84 
See  Nuisance.     7. 

Jointure — Fixed  days  of  payment — First 

gale — Apportionment 

[1906]  1 1.  R.  533 
See  Apportionment. 

Jointure — Indemnifying  lands — ^Priority 

[1908]  1 1.  R.  402,  411  ; 
[1909]  1  I.  R.  98 
See  Jointure.    2. 

Judgment      against      married      woman — 

Debtor's  summons      [1900]  2  I.  R.  439 
See  Bankruptcy — Act  of  Bankruptcy.    1. 

Legacy  to  husband  to  be  settled  strictly — 

Form  of  settlement — Widow  whether 
entitled  to  provision 

[1904]  1  I.  R.  360 
See  Direction  to  Settle. 

Legacy  to  wife — Priority 

[1897]  1  I.  R.  571 
See  Will — Specific  Bequest.     10. 
Marriage  articles — Interest  whether  abso- 
lute or  for  life  [1900]  2  I.  R.  441 
See  Settlement — Marriage  Articles. 

Marriage — Penal   laws  —  Extra-territorial 

operation  of  statute  [1910]  2  I.  R.  140 ; 
[1912]  2  I.  R.  298 
See  Marriage.    1. 

Marriage — Roman  Catholics — One  of  the 

parties  a,  Protestant  within  twelve 
months  —  Condition — Witnesses  —  De- 
crees of  the  Council  of  Trent  and  "  Ne 
temere  "  [1912]  2  L  R.  445 

See  Marriage.    2. 

Marriage  settlement. 

See  Cases  under  Settlement. 

Marriage  settlement — Bonus 

[1910]  1  I.  R.  161,  301 
See  Land  Purchase  Acts — Bonus.    2,  3. 
Marriage  settlement — Default  of  appoint- 
ment—Implied trust    [1910]  1  I.  R.  47 
See  Settlement — Construction.    19. 

Matrimonial  suit — Compromise — Costs  of 

petition  [1899]  2  I.  R.  128 

See  Solicitor— Bill  of  Costs.    63.  i 
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Matrimonial  suit — Place  of  trial 

[1899]  2  I.  R.  130  ;  3  N.  I.  J.  R.  65 
See    Practice    (Matrimonial) — Place    ol 
Trial. 

• Mixed    marriage     celebrated    abroad    by 

Roman  Catholic  priest — Validity  of 
[1910]  2  I.  R.  140  ;  [1912]  2  I.  R.  289  ; 
46  I.  L.  T.  R.  234 
(See  Marriage.     1. 

Money  lent  to   husband  for  purposes   of 

business  43  I.  L.  T.  R.  196 
See  Bankruptcy — Proof.    8. 
Mortgage     of     husband's     life     estate- 
Postponement    and    mortgage    of    pin 
money — Sale  of  part  of  lands  charged — 
Apportionment            [1897]  1  I.  R.  360 
See  Mortgage  (General).    7. 

Negligence — Husband  sued  solely — Leave 

to  add  wife  as  co-defendant 

46  I.  L.  T.  R.  1 
See  Practice — Remitting.    72. 

Note  passed  in  fraud  of  marriage — PubUc 

policy  17  I.  C.  L.  R.  394 

See  Practice — Pleading.    3. 

Presumption  of  woman  of  55  being  past 

child-bearing  34  I.  L.  T.  R.  135 

See  Settlement — Construction.    36. 

Prosecution  of  husband  for  neglecting  to 

maintain  his  wife     [1903]  2  I.  R.  747  ; 
3  N.  I.  J.  R.  298 
See  Poor  Law — Guardians.    6. 

Purchase  by  husband  of  reversion  on  wife's 

lease  [1908]  1  I.  R.  393  ; 

42  I.  t.  T.  R.  253  ;  [1910]  1  I.  R.  86 
Sec  Merger.     9. 
— r—  Restraint    on    anticipation — Devise — Pro- 
perty neither  to  be  mortgaged  nor  sold 
[1914]  1  I.  R.  Ill 
See  Will— Estate  in  Realty.    27. 

Seduction  of  daughter  during  lifetime  of 

husband — Action  by  wife 
[1903]  2  I.  R.  407  ;  36  I.  L.  T.  R.  189  ; 
[1905]  2  I.  R.  552  ;  3  N.  I.  J.  R.  6 
See  Seduction.     5. 

Separation  deed — Agreement  not  to  sue 

[1906]  1  I.  R.  618,  630 
See  Practice — Staying  Proceedings.    10. 
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Settlement  [1900]  1  I.  R.  332 

See  Settlement — Construction.    10. 

•  Settlement  [1905]  1  I.  R.  261  ; 

39  I.  L.  T.  R.  100 
See  Settlement — Construction.    15. 

Settlement — Annuity — Implied   trust   for 

wife  [1908]  1  I.  R.  517 

See  Settlement — Construction.    18. 

Settlement — Trust  for  husband  for  lite  or 

till  bankruptcy  or  execution 

[1906]  1  I.  R.  482 
See  Settlement — Construction.    41. 

Trust      for      separate     use  —  Agency — 

Fiduciary  relation      [1903]  1  I.  R.  108 
See  Limitations,  Statute  of — Trusts.    10. 

Trust  to   pay   sum   of  money  to  wife  ia 

event   of   husband's   insolvency — How 
far  valid  [1916]  1  I.  R.  337 

See  Settlement — Construction.    42. 

Wife's    chattels   real — Marriage   prior  to 

1833 — Purchase  by  husband  of  rever- 
sion in  fee — Merger 
[1908]  1  I.  R.  393  ;  [1910]  1  I.  R.  86 ; 
42  L  L.  T.  R.  253 
<S'ee  Merger.      9. 

Wife's  property — Settlement  on  marriage 

of  widow — Trust  for  her  next-of-kin 
[1903]  1  I.  R.  126 
See  Settlement — Construction.    11. 

Wife  working  farm  independently  of  bus- 

band — Bankruptcy 

[1905]  2  I.  R.  343 ;  39  L  L.  T.  R.  97 
See  Bankruptcy — Adjudication.    4. 

Wilful    neglect    conducing   to   adultery — 

Divorce — Discretionary  bar  to  relief 
[1897]  1  L  R.  162 
See  Practice  (Matrimonial) — Divorce.    1. 

Will — Construction — Gift   to   wife   to   be 

disposed  of  as  she  thinks  fit  amongst 
children  [1895]  1  I.  R.  334 

See  Will— Estate  in  Realty.    10. 

Will — Devise    by    husband    to    wife    and 

issue  of  their  marriage — ^Estate  tail 

[1899]  1  I.  R.  501 
See  Will— Estate  in  Realty.    21. 

HUSBANDRY — Co-operative     dairy     society-^ 
Excess  profits  [1917]  2  I.  R.  594 

See  Revenue— Excess  Profits  Duty.    1. 
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IGNORANCE  OF  LAW— Poor  rate  not  deducted 
for  a  number  of  years    [1913]  1 1.  R.  25 
See  Poor  Rate — Recovery  of.    2. 

ILLEGALITY. 

Admission     of      evidence — Photograph — 

Handwriting 

[1908]  2 1.  R.  194  ;  38 1.  L.  T.  R.  23 
See  Photograph. 

Admission  of  evidence — Quarter  Sessions — ■ 

Appeal  from  Justices 

[1908]  2  I.  R.  124, 137 
See  Licensing  Acts — Offences.    50. 

Agreement  between  husband  and  wife  for 

future  separation     [1913]  1  I.  R.  428; 
47  I.  L.  T.  R.  163 
See  Husband  and  Wife — Separation.    1. 

■ Agreement   in  contravention  of   licensing 

laws — Illegality  appearing  on  face  — 
Illegality  not  pleaded— Contract  in 
restraint  of  trade — Consideration — Tied 
house  [1915]  1  1.  R.  Ill,  130 

See  Licensing  Acts— Transfer.    2. 

Agreement  that  director  of  company  need 

not  account  for  moneys  received — Right 
of  action  by  shareholder 

[1915]  1  I.  R.  237,  249 
See  Company— Action  for  Account. 

Contract — Restraint  of  trade 

[1910]  1  L  R.  306 
See  Trade  Combination. 

Contract — Preferential  payment 

[1902]  2  I.  R.  422 
See  Bankruptcy— Fraudulent  Preference. 
i. 

■ Fixed  net  [1896]  2  I.  R.  40,  57 

See  Fisheries  Acts.    11. 

Fixed  net  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 

■ Of  performance  of  contract — Trading  with 

the  enemy  [1917]  2  I.  R.  367 

See  Contract.     22. 

Part  of  consideration  [1901]  1  I.  R.  239  ; 

1  N.  I.  J.  R.  1 
See  Mortgage  (General).     11. 

Poor  rate — ^Allocation  of  sum  to  credit  in 

relief  of  taxation  for  next  five  years 
[1905]  2  L  R.  154  ;  38  I.  L.  T.  L.  R.  207 
See  Local  Government— Rates.    25. 

• Proceedings  before  Justices 

[1908]  2  I.  R.  69 
See  Justices—  Jurisdiction  (Petty  Sessions). 
109. 

ILLEGAL  PAYMENTS— Rates  struck  to  cover 

2  N.  L  J.  R.  136 
See  Local  Government— Rates.    18. 


ILLEGAL  PRACTICE.  37  I.  L.  T.  R.  139  ; 

3  N.  I.  J.  R.  220 
See  Local  Government — Election  Petition. 


ILLEGAL  PURPOSE— ASSIGNMENT  FOR. 

50  I.  L.  T.  R.  135 

See  Settlement— Voluntary  Settlement.  5. 

ILLEGITIMACY. 

Declaration  as  to  —  Declaratory  judgment — 
R.  S.  C.  (Ireland)  Order  XXV.,  r.  5 — Presumption 
of  paternity.']  A.  brought  an  action  aganst  B., 
his  former  wife,  from  whom  he  had  obtained  a 
divorce,  and  C,  her  infant  child,  whom  B. 
alleged  to  be  the  child  of  the  plaintiff,  for  a 
declaration  that  0.  was  not  the  child  of  the 
plaintiff,  and  sought  an  injunction  to  restrain 
B.  from  alleging  that  C.  was  his  child.  The 
marriage  took  place  in  Scotland  in  May,  1894. 
There  was  one  child,  a  boy,  born  shortly  after 
the  marriage.  The  parties  did  not  live  together 
as  man  and  wife  after  March,  1895.  The  plain- 
tiff resided  near  the  town  of  E.  in  Scotland 
until  AprU  13,  1898,  when  he  left  for  India,  and 
did  not  return  till  November,  1900.  In  1896 
B.  came  to  live  in  the  town  of  E.  with  the  boy, 
and  was  living  there  when  the  plaintiff  left  in 
April,  1898.  In  December,  1898,  B.  gave  birth 
to  a  girl,  the  defendant  C,  in  Ireland,  and  regis- 
tered the  plaintiff  as  the  father  of  the  girl.  She 
did  not  inform  him  of  the  birth  of  the  child. 
In  1900  the  plaintiff  obtained  a  divorce  in 
Scotland  from  B.  on  the  ground  of  her  adultery 
with  D. ,  and  the  custody  of  the  boy  was  given 
to  her,  in  pursuance  of  an  agreement  between 
her  and  the  plaintiff  which  contained  a  recital 
that  there  was  only  one  child  of  the  marriage — 
namely,  the  boy.  B.  afterwards  married  D. 
and  was  resident  in  Ireland  at  the  time  of  action 
brought ; — Held,  that  the  Court  had  no  juris- 
diction to  entertain  the  action.  Semble,  that 
even  if  the  Court  could  entertain  the  action,  the 
evidence  did  not  rebut  the  presumption  of 
paternity.  Gardner  v.  Gardner  (2  A.  C.  723) 
distinguished.      Yool  v.  Ewirtg 

M.  R.,  [1904]  1  I.  R.  434  ;  4  N.  I.  J.  R.  69 

ILLEGITIMATE  CHILD         ri916]  1  L  R.  364 
See  Will— Words.    9.  ' 

Maintenance  of — Evidence 

33  I.  L.  T.  R.  181 
See  Infant — Maintenance.    3. 

ILLEGITIMATE  CHILDREN. 

Win — Children — Oijt  to  grandchildren — Repu- 
tation.] By  her  will,  dated  May  11,  1901, 
testatrix  bequeathed  to  her  daughter  two  houses 
in  Dublin  for  her  life  for  her  separate  use,  so  that 
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ILLEGITIMATE  CHlLDRmi—contmiied. 
she  should  not  have  power  while  under  coverture 
to  dispose  of  the  same,  and  after  her  death  to 
siioh  of  her  children  as  the  daughter  should 
appoint,  and,  subject  to  any  such  appointment, 
to  all  her  children  in  equal  shares.  She  be- 
queathed another  house  in  Dublin  to  C.  for  life, 
and  after  her  death  to  her  said  daughter  for  her 
life,  subject  to  the  same  powers  and  limitations 
as  the  other  two  houses,  and  after  the  death  of 
the  said  daughter  to  her  children.  She  left  the 
residue  of  her  property  to  her  said  daughter. 
The  daughter  had  children  by  concubinage — 
admitted,  for  the  purposes  of  the  case,  to  be 
illegitimate — all  of  whom  were  under  the  age  of 
twenty-one.  Their  mother  (testatrix's  daughter), 
with  these  children,  resided  in  a  small  house 
close  to  the  residence  of  the  testatrix,  and  they 
frequently  took  their  meals  and  spent  most  of 
the  day  with  her.  There  was  evidence  to  show 
that  the  testatrix  treated  the  children  as  her 
grandchildren.  The  testatrix  died  on  June  30, 
1901,  and  her  daughter  died  on  March  2, 1902  : — 
Held,  that,  having  regard  to  the  surrounding 
circumstances,  there  was  a  sufficient  indication 
of  intention  to  show  that  the  testatrix  used  the 
word  "  children "  as  including  illegitimate 
children.     O' Loughlin  v.  Bellew 

L.  C,  [1906]  1  I.  R.  487 

ILLICIT  DISTILLATION. 

Imprisonment  in  default  of  fine 

2  N.  I.  J.  R.  256 
See  Justices— Jurisdiction  (Petty  Sessions). 
62. 

Room  or  place — Openbog     31 1.  L.  T.  R.  156 

See  Justices — Jurisdiction  (Petty  Sessions). 
61. 

1    &  2  Wm.  IV.,  c.  55,   ss.  23,  49— Petty 

Sessions  Act,  1851,  ss.  21,  24,  42— 
20  &  21  Vict.,  0.  40,  s.  6—21  &  22  Vict., 
0.  100,  3.  140,  Schedule  C— Stamp- 
Dismiss  without  prejudice — Appeal — 
Notice  [1897]  2  I.  R.  248 

See  Justices — Quarter  Sessions.    16. 

ILLUSORY  CONDITION  —  Will  —  Dispensing 
with  performance      [1901]  1  I.  R.  437 
See  Will— Condition.    20. 
IMMOVABLE     PROPERTY— ABROAD— Intes 
tates  Estates  Act,  1890 

42  I.  L.  T.  R.  252 
See  Husband  and  Wife — Intestates  Estates 
Act,  1890.     1. 

IMPERFECT  ENUMERATION—"  Consisting  of" 
— Construction  49  I.  L.  T.  R.  62 

See  Will — Residuary  Bequests.    2. 

IMPERFECT  GIFT— Charity— Bank  shares  and 
after-acquired  property   [1901]  1 1.  R.  81 
See  Charity — Charitable    Donations  and 
Bequests  Act.    5. 

IMPLICATION— Guarantee— Sale  of  goods 

[1901]  2  I.  R.  189,  615  ;  1  N.  I.  J.  R.  217 
See  Sale  ot  Goods.    2. 


IMPLIED  COVENANT. 

■  Exclusion   by   express — Lease — Construc- 
tion [1909]  2  I.  R.  510  ; 
43  L  L.  T.  R.  252  ;  [1911]  2  I.  R.  631 
See  Landlord  and  Tenant — Lease.    18. 

Sub-lease — Building  scheme 

[1902]  1  I.  R.  264,  285 
See  Landlord  and  Tenant — Lease.    24. 

Void  sub-letting  by  judicial  tenant 

[1900]  2  I.  R.  359,  370  ;  34  I.  L.  T.  R.  6 

See  Land  Law  Acts— Subletting.      15. 


IMPLIED  GIFT- 
See  Will- 


-Will — Construction 

[1901]  1  L  R.  109,  116 
Substitutional  Gift.    2. 


IMPLIED  PROMISE— Arranging  debtor 

[1896]  2  I.  R.  136,  166 
See  Bankruptcy — Arrangement.    34. 

IMPLIED  REPEAL.  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 
[1896]  2  I.  R.  418  ;   29  L  L.  T.  R.  140 

See  Revenue — Estate  Duty.    6. 
Statute       [1909]  2 1.  R.  290 ;  43 1.  L.  T.  R.  62 

See  County  Court — Practice.    49. 

IMPLIED  REQUEST— 41   &  42  Vict.,  c.  74,  s.  33 
[1896]  2  I.  R.  183 
See  Railway — Carriage  of  Goods.    12. 

IMPLIED  TRUST. 

^ Implied  gift — To  children — Qualifying  ab- 
solute gift  to  wife — Power  of  depriva- 
tion [1910]  1  I.  R.  116 
See  Will — Implied  Trust. 

Power  in  the  nature  of  trust 

[1916]  1  I.  R.  289  ;  50  L  L.  T.  R.  175 
See  Will — Power. 

IMPORTATION— Prohibition  of  importation  of 
arms    into    Ireland — Validity   of    pro- 
clamation [1914]  2  J.  R.  372 ; 
48  I.  L.  T.  R.  227 
See  Arms — Importation  of,  into  Ireland. 

IMPOSSIBILITY— Substantial  part  of  contract 
becoming  impossible  of  performance 
[1913]  1  I.  R.  95 
See  Patent.    4. 

IMPRISONMENT.  • 

Compulsory  absence — Parliamentary  fran- 

chise 
See  Parliament — Franchise.    73,  74. 

Default  of  payment  of  fine — Too  long 

2  N.  I.  J.  R.  82 
See  Justices— Jurisdiction  (Petty  Sessions). 
34. 

Non-payment  of  fine — Licensing  Act,  1872, 

ss.  3,  51  [1894]  2  I.  R.  363 

See  Justices— Jurisdiction  (Petty  Sessions). 
74. 

Offence  punishable  by  fine  only 

46  I.  L.  T.  R.  44 
See  Licensing  Acts — Offences.    31. 
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IMPROVEMENTS.  48  I.  L.  T.  R.  249 

See  Town  Tenants  Acts,  1906.    8. 

Allowance  for— Fair  rent    [1899]  2 1.  R.  504 

See  Land  Law  Acts,  1881-1896— Fair  Rent. 

46-57. 

Buildings — Adjustment  of  rent 

[1900]  1  I.  R.  255,  260  ;  34  I.  L.  T.  R.  81 
See  Poor  Rate — Adjustment  of  Rent.    1. 

Claim  for — Set-off — Mense  rates — 50   &  51 

Vict.,  c.  33,  s.  7       [1894]  2  I.  R.  731 
See   Landlord   and   Tenant— Action    for 
Recovery  of  Land.    8. 

Claim  for  45  I.  L.  T.  R.  225,  265 

See  Town  Tenants  Act,  1906.    45. 

Compensation  for   [1896]  2  1.  R.  512,  521  ; 

30  I.  L.  T.  R.  149 
See  Landlord  and  Tenant— Landlord  and 
Tenant  Act,  1870.  5. 
Compensation  for — Advances  by  Com- 
missioners of  Public  Works — Claim 
of  Commissioners  against  moneys 
awarded  to  tenant 

[1894]  2  I.  R.  193  ;  [1896]  2  I.  R   29  ; 
28  I   L.  T.  R.  52  ;  30  I.  L.  T.  R.  38 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    6. 

Compensation  for  45  L  L.  T.  120 

See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    8. 

Compensation  for — Town  Tenants  Act,  1906 

— Tenant  who  has  sub-let — "  Entitled 
in  actual  possession  "    46  I.  L.  T.  R.  16 
See  Town  Tenants  Act.    7. 

Consideration    of,    in    fixing    fair    rent — • 

Fee-farm  grantee      [1895]  2 1.  R.  475  ; 
28  I.  L.  T.  R.  56  ;  29  I.  L.  T.  R.  42 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    10. 

Drainage — Hot     water    supply — Settled 

Land  Acts — Charge  of  inheritance 
[1903]  1  I.  R.  49 ;  36 1.  L.  T.  R.  181 
See  Settled  Land  Acts.    16. 

Drainage  works — Increase  of  value  to  the  land 

— Occupier's  annuity      1  N.  I.  J.  R.  283 
See     Land     Law     Acts — Fair     Rent.    57. 

Exemption  from  rent  in  respect  of — Fair 

rent  fixed  in  lieu  of  redemption 

[1894]  2  I.  R.  27 

See  Land  Law  Acts — Redemption  of  Rent 

Act,  1891.     12. 

— ■ —  Full  agricultural  rent — Mode  of  estimating 

[1909]  1  I.  R.  77  ;  43  I.  L.  T.  R.  3 

See  Land  Law  Acts — Redemption  of  Rent 

Act.     19. 

Holding   or   estate — Advances   for — How 

repayable  —  Irish  Land  Act,  1903,  ss. 

12  (1),  43  [1905]  1  I.  R.  597  ; 

39  I.  L.  T.  R.  237 

See  Land  Purchase  Acts — Advance.    15. 

Included  in  agreed  purchase-money — ^Ad- 

vance refused  by  Land  Commission 
[1906]  1  I.  R.  515 ;  40  I.  L.  T,  R.  115 
See  Land  Purchase  Acts — Advance.    16. 

Lease — Clause  of  surrender — Covenant  to 

deliver  up  premises  and  all  buildings — 
Fair  rent  [1894]  2  L  R.  101 

;S'ee  Land  Law  Acts — Fair  Rent.    23. 


IMPROVEMENTS— coTCiimited. 

■  Loan  for — Priority — Eviction  of  part   of 

estate  charged — Lis  pendens 

[1900]  1  I.  R.  328 
See  Drainage  and  Improvement  Code.    8. 

Reduction  of  compensation  in  respect  of — ■ 

Enjoyment  of  45  I.  L.  T.  R.  251 

See  Town  Tenants  Act.    35. 

Sanction  of  court  to — Town  Tenants  Act, 

1906,  ss.  3  (3)  17 
[1910]  2  I.  R.  76  ;  44  I.  L.  T.  R.  11 
See  Town  Tenants  Act.    42. 

44  I.  L.  T.  266 

See  Land  Law  Acts— Future  Tenant.    7. 

IMPROVEMENT    OF    LAND    ACT— Land   im- 
provement    society  —  Agreement     to 
make  advances — Specific  performance 
[1899]  1  I.  R.  142 
See  Specific  Performance.    6. 

IMPROVEMENT     RATE— Personal     tax— De- 
duction from  rent — Lease 

[1894]  2  I.  R.  49 
See  Landlord  and  Tenant — Lease.    21. 

INADEQUACY    OF    PRICE— Report    of    Land 

Commission  —  Jurisdiction     of     Land 

Judge  [1897]  1  I.  R.  426  ; 

31  I.  L.  T.  R.  176 

See  Land  Purchase  Acts — Sale  by  Land 

Judge.    16. 

INAPPRECIABILITY— Rules  as  to  —  Obstruc- 
tion to  highway  —  County  council  — 
Resolution  [1902]  1  I.  R.  13 

See  Highway.     16. 

INCAPACITY. 

Total— Partial  [1913]  2  I.  R.  133  ; 

47  I.  L.  T.  R.  141 
iSee  Workmen's  Compensation.  107. 

Town  clerk — ^Dismissal — Compensation 

[1905]  2 1.  R.  167, 188  ;  4  N.  I.  J.  R.  128 
See  Local  Government— Existing  OlBcer. 
16. 
INCOME. 

Calculation  of,  from  lands  in  hands 

[1918]  1  I.  R.  446 
See  Land  Purchase  Acts — Bonus.    41. 

Capital    or   income — Bonus    on    shares — 

Dividend    paid    out    of    accumulated 
profits  [1915]  1  I.  R.  321 

See  Tenant-for-Life  and  Remainderman. 
1. 
Gift     of,   indefinitely  —  Will  —  Construc- 
tion [1894]  1  I.  R.  209 

See  Will— Vesting.    4. 

INCOME  TAX. 

See  Revenue— Income  Tax. 

[1913]  2  I.  R.  44,  462; 

47  I.  L.  T.  R.  215 
See  Revenue — Income  Tax.    4,  6. 

Deduction  2  N.  I.  J.  R.  243 

jSee  Landlord  and  Tenant — Rent.    17. 
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INCOME  TkX—continued. 

■  Deduction  3  N.  I.  J.  R.  88 

See  Landlord  and  Tenant — Rent.     16. 

Deduction  from  interest  on  bank  mortgage 

[1918]  1  I.  R.  30 
See  Land  Purchase  Acts — Practice.    13. 

Interest  on  county  council  funds 

[1910]  2  L  R.  521 
See  Revenue — Income  Tax.    1. 


INCOMPLETE— Gift 
See  Gift.    1. 


[1907]  2  I.  R.  416,  428 


INCOMPLETE  DISPOSITION. 

Choses  in  action — Voluntary  assignment — In- 
tention  of  donor.]  The  testator,  a  bank  manager, 
was  ui  contributor  to  the  bank  officers'  fund, 
and  at  his  death  his  personal  representatives 
became,  under  the  regulations  of  the  fund,  en- 
titled to  a  sum  of  £431  out  of  the  fund.  The 
regulations  prohibited  the  assignment,  by  any 
contributor,  of  his  interest  in  the  fund,  save  to 
the  bank.  By  indenture  dated  October  30, 
1900,  the  testator  purported,  for  natural  love 
and  affection,  to  assign  his  interest  in  the  fund 
to  his  three  daughters,  the  plaintiffs.  By  a 
further  deed  of  December  28, 1900,  the  daughters, 
for  a  consideration  of  £90,  agreed  to  pay  the 
premiums  payable  to  the  bank  on  foot  of  the 
fund.  The  testator  died  in  1904,  having  by  his 
will  bequeathed  to  his  widow,  the  defendant, 
£100  out  of  the  fund  : — Held,  that  the  indenture 
of  October  30,  1900,  was  an  incomplete  dis- 
position in  favour  of  volunteers  and  could  not 
be  enforced.     Vize  v.  Fitzmaurice 

M.  R.,  39  I.  L.  T.  R.  123 

INCOMPLETE  GIFT— Voluntary  trust 

[1898]  1  I.  R.  366,  370 
See  Gift.    2. 

INCORPORATED  LAW  SOCIETY— Committee 
of  council — Nature  of  proceedings  be- 
fore, on  charge  of  professional  mis- 
conduct against  a  solicitor — Destruc- 
tion of  material  documents  by  solicitor 
charged — Contempt  of  court 

[1915]  1 1.  R.  152 
See  Solicitor — Misconduct.    2. 

INCORPORATED   SOCIETY    OF    ATTORNEYS 

AND    SOLICITORS— Authority    as   to 
supervision  recognised  by  the  Courts 
16  L  C.  L.  R.  77 
See  Defamation — Libel.    9. 

INCORPORATION. 

Plans — Local    statute — Construction 

[1906]  1 1.  R.  560  ;  [1907]  1  I.  R.  152  ; 
41  I.  L.  T.  R.  1 
See  Housing  of  the  Working  Classes  Act. 
4. 

Statute  [1900]  2  I.  R.  259 

See  Land  Purchase  Acts— Superior  Interest. 
62. 

Statute  [1900]  2  I.  R.  304 

See  Criminal  Law  (General).    21. 


INCORPORATION— cowJiTOwe*. 

-  Statute  [1904]  2  I.  R.  587; 

37  I.  L.  T.  R.  120 
See  Licensing  Acts — Offences.    26. 

Statute — Market  tolls 

[1898]  2  I.  R.  762,  769  ;  31  I.  L.  T.  108 
See  Market.    4. 

INCORPORATION     OF     SECTION  —  Omitting 
certain  words — Construction 
[1905]  2  I.  R.  553  ;  39  I.  L.  T.  R.  171 
See  Revenue— Estate  Duty.    15. 

INCORPOREAL  HEREDITAMENT. 

■  Compensation — Malicious  injury 

[1909]  2  I.  R.  125  ;  43  I.  L.  T.  R.  29 
See  Malicious  Injury.    34. 

Jurisdiction  of  County  Court 

38  I.  L.  T.  R.  Ill  ;  4  N.  I.  J.  R.  138 
See  County  Court — Jurisdiction.    4. 

•  "  Land"  in  Land  Act,  1887,  includes 

39  I.  L.  T.  R.  89 
See  Land  Purchase  Acts — Superior  Interest. 
45. 

Shooting  rights — Malicious  injury 

1  N.  I.  J.  R.  284 
See  Malicious  Injury.    36. 

INCREASE  IN  POPULATION— Evidence— "  Last 

census." — Licensing  Act  (Ireland),  1902 

46  I.  L.  T.  R.  76 

See  Licensing  Acts — Licensing  Certificate. 

21. 

INCUMBRANCE. 

See  Land  Judges'  Court — ^Incumbrance. 

Annuity  under  voluntary  settlement,  not 

[1916]  2  I.  R.  456 
See  Revenue — Estate  Duty.    14. 
Arrears  of  fee-farm  rent — Sale — Jurisdic- 
tion, Land  Judge      [1906]  1  I.  R.  508 
See  Land  Judges'  Court — Practice.    13. 

Arrears  of  interest — ^Temporary  insolvency 

as  to  income  [1907]  1  1.  R.  226 ; 

41  I.  L.  T.  R.  52 
See  Land  Purchase  Acts — Bonus.    24. 

Ascertainment  of  burdens — Local  registra- 

tion of  title  [1907]  1  I.  R.  447 

See  Land  Registry.    38. 

Assignment  by  tenant-for-life  to  discharge 

[1907]  1  I.  R.  483 ;  [1908]  1  I.  R.  222 
See  Land  Purchase  Acts — Bonus.    27. 

Concealment  of  3  N.  I.  J.  R.  127 

See  Fraud.     1. 

Created  after  absolute  order  for  sale 

[1907]  1  I.  R.  15  ;  40  I.  L.  T.  R.  233 
See  Limitations,  Statute  of— Realty.    2. 

Discharge  of,  on  sale  by  Court — Convey- 

ancing Act,  1881,  s.  5 — Maintenance 
35  I.  L.  T.  R.  65 
See  Practice — Sale  by  Court.    9. 

Holding  purchased  under  Land  Purchase 

Acts  and  subject  to  annuity  payable  to 
Land  Commission — Property  passing  on 
death — Principal  — Value 

[1915]  2  I.  R.  149 
See  Revenue— Estate  Duty.    8. 
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INCUMBRANCE— coM«mMC(i. 
— —  Merger — Tenant  in  tail — Expression  of  in- 
tention [1907]  1  I.  B.  91 
iSee  Merger.    7. 

Owner  of  insolvent  estate  entitled  to 

[1907]  1  I.  R.  1,  139  ; 
40  I.  L.  T.  R.-  247  ;  41  I.  L.  T.  R.  29 
See  Land  Purchase  Acts — ^Bonus.    31. 

Restriction  on — 3  Edw.  VII.,  c.  37,  c.  54 

[1907]  1  I.  R.  444  ;  41  I.  L.  T.  R.  178 
See  Land  Purchase  Acts — Advance.    27. 

Trust   for   payment    of    accumulations — ■ 

Right  of  incumbrancer  to  a  sale 

[1894]  1  I.  R.  355 
See  Will — Accumulations. 

Undisclosed — Registered  after  registration 

of  purchase  agreement    49  I.  L.  T.  R.  8 
>See  Vendor  and  Purchaser— Title.    3. 

INCUMBRANCER— Sale  in  Court  of  property 
charged — Approval  fee 
[1909]  1  I.  R.  106  ;  43  I.  L.  T.  R.  112 
See  Practice — Costs.    10. 

INDECENT  ASSAULT— Previous  acquittal 

47  I.  L.  T.  R.  Ill 
See  Criminal  Law — Practice.    12. 

INDEMNITY. 

Against  rent  [1917]  1  I.  R.  156 

<See  Renewable  Leasehold  Conversion  Act. 
8. 

•  Bill  of  Exchange — Defence  of  lost  bill 

1  N.  L  J.  R.  119 
See  Bill  of  Exchange.    5. 

•  Co-defendant — Complicated  case 

45  I.  L.  T.  R.  210 
See  Practice — Third  Party  Procedure.    7. 

Conditional  undertaking  to  pay  debt 

[1918]  2  I.  R.  521,  538 
See  Principal  and  Surety.    2. 

Conveyance    "  free   from    incumbrances  " 

of  portion  of  lauds  subject  to  a  charge 
— Right  of  indemnity  against  remaining 
portion — Subsequent  purchaser  for 
value — Marshalling      [1913]  1 1.  R.  337 

See  Mortgage  (General).    15. 

Executor  and  trustee — Direction  to  carry 

on  trade  [1904]  1 1.  R.  334,  340 

See  Executor — Powers.    7. 

Executor  carrying  on  trade 

[1899]  1  I.  R.  480 

See  Executor — Administration.    3. 

Implied — Executor   carrying   on   business 

with  leave  of  Court 

36  L  L.  T.  R.  155 
See  Executor — ^Administration.    4. 
Jointure—  Land  sold  subject  to — Indem- 
nifying lands  unsold — Priority 

[1907]  1  I.  R.  380,  388 
See  Jointure.     1. 

Jointure — Lands  sold  subject  to — Indem- 

nifying lands  unsold — Priority 
[1908]  1  I.  R.  402,  411  ;  [1909]  1  I.  R.  98 
See  Jointure.    2. 

Lost  biU  47  I.  L.  T.  R.  154 

See  County  Court— Practice.    39. 
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Lost  promissorj'  note  31  I.  L.  T.  404 

See  Bill  of  Exchange.    6. 

Manager  appointed  by  Court  to  carry  on 

business  of  deceased — Bight  to  indem- 
nity out  of  general  assets  in  respect  of 
trade  debts — Effect  of  carrying  fund  to 
separate  credit  [1915]  1  I.  R.  1 

See  Executor — General.    2. 

Misstatement — Vesting  order 

[1898]  1  L  R.  20, 42 ;  30 1.  L.  T.  R.  109, 114 
iSee  Tithe  Renteharge— Liability  to.    6. 

Owner  of  insolvent  estate — Costs  of  pro- 

ceedings taken  in  his  name  by  receiver 

[1895]  1  I.  R.  474  ;  [1896]  1  I.  R.  181  ; 

30.  I.  L.  T.  R.  33 

See  Land  Judges'  Court — Receiver.    3. 

— —  Principal  and  surety  30  I.  L.  T.  536 

See  Principal  and  Surety — Indemnity. 

■ ■  Principal  and  surety — Arrangement 

[1897]  2  I.  R.  92,  107  ;  30  I.  L.  T.  R, 
See  Bankruptcy — Arrangement.    3. 
— —Receiver  appointed  by  Court 

[1918]  1  I.  R 
See  Administration.    2. 

■  Rent — Apportionment   and  redemption — 

59  &  60  Vict.,  c.  47,  s.  33  (4) 
[1907]  1 1.  R.  190,  311  ;  41 1.  L.  T.  R.  90 
See  Land   Purchase   Acts — Superior   In- 
terest.   53. 

■ Rent — ^Apportionment   and   redemption — ■ 

59  &  60  Vict.,  s.  31  (4),  ».  33  (4)— Appeal 
to  House  of  Lords 

[1908]  1  I.  R.  452  ;  42  I.  L.  T.  R.  182 
See  Land   Purchase   Acts — Superior   In- 
terest.   54. 

■  Rent — Misleading  conditions  of  sale 

[1902]  1  I.  R.  7  ;  1  N.  L  J.  R.  166 
See  Vendor  and  Purchaser — Conditions  o£ 
Sale.     10. 

Rent— Redemption      [1902]  1  I.  R.  364  ; 

34  I.  L.  T.  R.  212 
See   Land    Purchase    Acts — Superior  In- 
terest.    51. 

Rent — Sale    of   indemnified   lands — Mort- 

gagee entitled  to  proportion  of  rent 
redeemed — Eorm  of  order 

[1903]  1  I.  R.  142 
See  Land   Purchase   Acts — Superior    In- 
terest.   52. 

Representation  that  settled  lands  are  un- 

incumbered— ^Purchaser  for  value  of 
unsettled  lands — Mortgage 

[1906]  1  I.  R.  305 
See  Marshalling.    2. 

Sale  of  lands  liable  to  indemnity  others — 

Objection  by  owner  of  indemnified  lands 
[1903]  1 1.  R.  41;  36 1.  L.  T.  R.  213 
See  Land    Purchase  Acts— Superior   In- 
terest.   76. 

Sale    of   lands    subject    to,    under    Land 

Purchase  Acts  [1901]  1    I.  R.  392 

See  Land   Purchase   Acts— Superior   In- 
terest.   46. 

Salvage  payment — Contribution — Time  of 

ascertaining  value     [1904]  1  I.  R.  341 
See  Contribution.    2. 
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Third  party — Form  of  order 

[1891]  1  I.  R.  153 
See  Practice — Costs.    55. 

Trustee  selling  with — Breach  of  covenant 

to  repair — Blot  on  title 

[1904]  1  I.  R.  240 
See  Tenant-lor-Life  and  Remainderman.  7. 

INDEPENDENT  ADVICE. 

50  I.  L.  T.  R.  135 

See  Settlement— Voluntary  Settlement.   5. 

INDEPENDENT         CONTRACTOR  —  Breaking 
stones — Payment  by  results 

46 1.  L.  T.  R.  69  ;  49  I.  L.  T.  R.  1 
See  Workmen's  Compensation.    63. 

INDEPENDENT  SOLICITOR. 

[1906]  1  I.  R.  416 ;  [1908]  1  I.  R.  333 
See  Fraud.    3. 

INDIAN     MEAIi  —  Nature,      substance,     and 
quality 

[1916]  2  I.  R.  275  ;  50  I.  L.  T.  R.  76 
See  Food  and  Drugs — Sale.    1. 

INDICTMENT. 

[1914]  2  I.  R.  190 

See  Criminal  Law— General.    22. 

False  prentences — Form     1  N.  I.  J.  R.  197 

See  Criminal  Law — General.    11. 

Offence  triable  summarily  or  on  indictment 

— Children  Act,  1908 — Summary  Juris- 
diction Act,  1851       46  I.  L.  T.  R.  188 
See  Children's  Act,  1908.    2. 

Plea  of  guilty  of  attempt 

46  I.  L.  T.  R.  103 
See  Criminal  Law. — Practice.     8. 

INDICTABLE  OFFENCE. 

Returning    for    trial — Judicial    act — Pro- 

hibition [1913]  2  I.  R.  342,  377  ; 

47  I.  L.  T.  R.  67 
See  Justices — Disqualification.    6,  8. 

Summary  conviction  2  N.  I.  J.  R.  41 

See  Criminal  Law — Practice.    6. 

INDORSEMENT. 

Order — General  Order  XLI.,  r.  1 

[1910]  1  I.  R.  91 

See  Practice — Attachment.    1. 

— —  Writ   of   summons — Excessive   claim   for 

costs  [1901]  2  I.  L.  T.  R.  350  ; 

35  I.  L.  T.  R.  20  ;  1  N.  I.  J.  R.  36 

See  Practice— Writ  of  Summons.    10. 

INDORSEMENT  FOR  COSTS. 

[1918]  2  I.  R.  179 
See  Practice- Writ  of  Summons.    13 

INDORSEMENT  OF  CONVICTION. 

[1904]  2  I.  R.  587  ;  37  I.  L.  T.  R.  120 

jSee  Licensing  Act — Offences.    26. 
Majority  of  justices        [1917]  2  I.  R.  437 

See  Licensing  Acts — Offences.    30. 


INDORSEMENT  ON  COPY  JUDGMENT- Pro- 
hibitive order         [1911]  1  I.  R.  402  ; 
45  I.  L.  T.  R.  176 
See  Practice — Attachment.    3. 

INDUSTRIAL  AND  PROVIDENT  SOCIETY. 

1, Alteration    of    rules — VaKMiy    of 

alteration — Conclusiveness  of  acknowledgment  of 
registry — Power  of  society  to  alter  rights  of  their 
servarcts — Industrial  and  Provident  Societies  Act, 
1893  (56cfc  57  Vict.,  c.  39),  o.  10  (3).]  The 
plaintifi  was  elected  general  manager,  at  a 
weekly  salary,  of  the  defendant  society,  a  society 
registered  under  the  Industrial  and  Provident 
Societies  Act,  1893.  At  the  time  of  his  election 
a  fundamental  rule  of  the  society  was  that  the 
manager  could  not  be  dismissed  except  by  a 
two -thirds  majority  at  a  special  general  meeting  ; 
and,  by  another  rule  of  the  society,  fundamental 
rules  could  not  be  altered  except  by  a  two- 
thirds  majority  at  a  special  meeting.  Subse- 
quently to  plaintiff's  election  it  was  resolved, 
at  a  meeting  of  the  committee  of  the  society, 
that  the  rule  as  to  the  dismissal  of  the  manager 
should  be  amended  so  as  to  give  the  committee 
power  to  dismiss  the  manager,  and  notice  of  this 
amendment  was  given  to  the  Registrar  of 
Friendly  Societies,  who  issued  to  the  society  an 
acknowledgment  of  the  registry  of  the  amend- 
ment, as  provided  by  section  10  (3)  of  the  Act. 
The  Committee  subsequently  resolved  to  dismiss 
the  plaintiff,  and  gave  him  one  week's  notice  of 
dismissal.  The  plaintiff,  when  elected  manager, 
was  generally  aware  of  the  rules,  and  knew  that 
he  could  be  dismissed  only  by  a  two-thirds 
majority  at  a  special  general  meeting.  He  had 
no  knowledge  of  the  amendment  in  the  rule 
until  after  his  dismissal : — Held,  by  the  King's 
Bench  Division  and  by  the  Court  of  Appeal,  that 
the  acknowledgment  of  registry  by  the  registrar 
was  conclusive  as  to  the  validity  of  the  amend- 
ment. Rosenberg  v.  Northumberland  Building 
Society  (22  Q.  B.  D.  373)  followed  and  appUed. 
Held,  alio,  by  the  King's  Bench  Division  (Lord 
O'Brien,  L.C.J.,  and  Gibson,  J. ;  Andrews,  J., 
diss.)  and  by  the  Court  of  Appeal,  that  the 
amendment  was  binding  on  the  plaintiff  so  as 
to  render  his  dismissal  valid.  Butler  v.  Spring- 
mount  Dairy  Society 

K.  B.,  App.,  [1906]  2  I.  R.  193,  200 

2. Application  for  shares  in  co-operative 

society  before  registration — Continuing  offer- 
Acceptance  by  society  after  registration — Indus- 
trial and  Provident  Societies  Act,  1893  (56  <fc  57 
Vict.,  c.  39).]  An  application  for  shares  made  to 
the  promoters  of  an  unregistered  co-operative 
society  is  a  continuing  offer,  which  may,  if  not 
revoked,  be  accepted  by  the  society  when  regis- 
tered under  the  Industrial  and  Provident 
Societies  Act,  1893  (56  &  57  Vict.,  u.  39) ;  and 
the  promoters  are  the  agents  of  the  applicant 
to  communicate  the  offer  to  the  society  when  so 
registered.  Bridgetown  Co-operative  Society  v. 
Whelan    C.  B.,  App.,  Ross,  J.,  [1917]  2  I.  R.  39 

3. Disputes  between  society  and  members 

— Rules — Arbitration — Rules  alleged  to  be  ultra 
vires — Stay  of  proceedings — Industrial  and  Pro- 
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INDUSTRIAL  AND   PROVIDENT   SOCIETY— 

continued, 
vident  Societies  Act,  1893  (56<fc57  Vict.,  u.  39), 
s.  49.]  The  rules  of  an  industrial  and  provident 
society  provided  for  the  reference  of  all  disputes 
between  the  society  and  its  members  to  the 
Irish  Agricultural  Organization  Society.  A 
member  of  the  society  commenced  an  action 
against  the  society  for  a  declaration  that  certain 
new  rules  adopted  by  the  society  were  ultra  vires 
the  society,  and  not  binding  upon  him,  and  for 
consequential  relief  : — Held,  that  the  plaintiff's 
claim  was  not  a  dispute  within  the  arbitration 
rule  and  section  49  of  the  Industrial  and  Provi- 
dent Societies  Act,  1893,  and  that  the  defendant 
society's  motion  to  stay  proceedings  in  the  action 
ought  accordingly  to  be  refused.  M'  Ellisirim  v. 
The  Ballymacelligott  Co-operative  Agricultural 
and  Dairy  Society,  Ltd.  App.,  [1917]  1 1.  R.  93 
[See  No.  4]. 

4.   Rules — Restraint    of    trade — Rules 

alleged  to  be  ultra  vires — Prohibition  of  competition 
— -Public  policy — Arbitration — Industrial  and 
Provident  Societies  Act,  1893  (56  *  57  Vict, 
c.  39).]  The  plaintiff  in  the  year  1903  became  a 
member  of  the  defendant  society,  one  of  the 
rules  of  which  prohibited  the  sale  of  milk  to 
any  creamery  other  than  the  defendant's 
creamery  without  the  consent  in  writing  of  the 
committee,  under  the  penalty  of  forfeiture  of 
shares.  In  the  year  1915,  the  defendant  society 
under  powers  contained  in  the  rules,  altered  the 
rule  as  to  the  sale  of  milk,  the  altered  rule  being 
in  increased  restraint  of  trade,  and  the  language 
of  the  rule  being  identical  with  that  of  the  rule 
the  validity  of  which  was  established  in  the 
Goolmoyne  Society  v.  Bulfin  ([1917]  2  I.  R.  107). 
The  plaintiff  objected  to  the  alteration  of  the 
rule,  and  subsequently  impeached  its  validity 
in  this  action : — Held,  by  the  Court  of  Appeal 
(reversing  the  decision  of  Barton,  J.),  that  the 
rule  was  binding  on  the  plaintiff.  M'Ellistrim 
V.  The  Ballymacelligott  Co-operative  Agriculture 
and  Dairy  Society  {Ltd.).     No.  2 

Barton,  J.,  App.,  [1918]  1 1.  R.  313,  323 
[Reversed  by  H.  L.,and  judgment  of  Barton, 
J.,  restored.] 

5. Winding-up — Industrial  and  provident 

society — Extension  of  objects — Unregisteredrules — 
Ultra  vires.]  A  society,  formed  for  the  purpose 
of  carrying  on  trade  as  general  dealers,  manu- 
facturers, and  agents,  was  registered  under  the 
Industrial  and  Provident  Societies  Act,  1876, 
and  its  rules  were  duly  registered.  Subsequently 
a  building  department  of  the  society  was  formed, 
and  separate  rules  for  the  building  department 
were  approved  of  at  a  special  general  meeting 
of  the  society,  but  neither  the  building  depart- 
ment nor  its  rules  were  registered  under  the  Act. 
Subsequently  it  was  decided  to  wind  up  the 
society,  and  liquidators  were  appointed  for  the 
purpose  of  winding  up  its  affairs  : — Held,  that 
the  building  department  and  the  society  were 
not  separate  societies ;  but  that  the  building 
department,  not  being  registered,  had  no  legal 
existence,  and  could  not  be  wound  up  in  the 
present  liquidation,   or  under  the  Companies 
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Acts,  and  that  the  liquidators  of  the  society  had 
no  power  to  deal  with  the  assets  of  the  building 
departmentj  which  must  be  administered  in  a 
separate  Chancery  action.  In  re  Londonderry 
Equitable  Co-operative  Society 

Ross,  J.,  [1910]  1  I.  R.  69 
— ■ —        Rules  prohibiting  sale  of  milk  to  outside 
creameries       [1917]  2  I.  R.  107,  118 
See  Restraint  of  Trade. 

INDUSTRIAL  DISEASE. 

—  45  I.  L.  T.  R.  271 
See  Workmen's  Compensation.    110. 

47  I.  L.  T.  R.  295 

See  Workmen's  Compensation.    111. 

INDUSTRIAL  SOCIETIES— Rules 

47  I.  L.  T.  R.  7 
See  Copyright.    2. 

INEBRIATES  ACT— Plea  of  guilty  to  primary 
offence  [1905]  2  I.  R.  577 

See  Habitual  Drunkenness.    1. 

INEVITABLE  ACCIDENT. 

—  48  I.  L.  T.  R.  238 
See  Practice — ^Particulars.    9. 

Contributory  negligence — Particulars 

[1909]  2  I.  R.  181  ;  43  I.  L.  T.  R.  8 
See  Practice — Particulars.    8. 
— • —  Particulars 

[1906]  2  I.  R.  120  ;  40  L  L.  T.  R.  12 
See  Practice — Particulars.    7. 
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INFANT— ADVANCEMENT. 

Apprenticeship — Originating  summons — Juris- 
diction— Assets  in  the  hands  of  administrator — 
Course  of  administration — Question  affecting  next- 
of-kin — Rules  of  1891,  Or.  LV.,  r.  4,  sub-s.  (a), 
(gr).]  The  plaintiff  as  administrator  de  bonis  nan 
of  the  estate  of  the  father  of  an  infant  had  in 
his  hands  as  assets  a  sum  of  £2,013,  to  one-third 
share  of  which  the  infant  was  entitled.  The 
plaintiff  issued  an  originating  summons  under 
Or.  LV.,  r.  4,  asking  for  a  declaration  that  he 
was  at  liberty  to  advance  £315  out  of  the  infant's 
share  to  pay  an  apprenticeship  fee  for  him  to  a 
chartered  accountant  in  order  to  enable  him  to 
learn  that  business : — Held,  that  the  Court  had 
power  to  sanction  the  proposed  advancement, 
and  would  do  so  under  the  circumstances  of  the 
case.     Curtis  v.  Curtis 

M.  R.,  [1901]  1  L  R.  374  ;  35  I.  L.  T.  R.  172  ; 
IN.  I.J.  R.  138 

INFANT— APPOINTMENT  OF  TRUSTEES. 

Infant  absolutely  entitled  by  will — Conveyanc- 
ing and  Law  of  Property  Act,  1881  (44  <fc  45  Vict:, 

7. 
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INFANT— APPOINTMENT  OF  TRUSTEES— coto. 
c.  41),  d.  42  (1).]  Section  42  (1)  of  the  Conveyanc- 
ing and  Law  of  Property  Act,  1881,  enabling 
the  Court  to  appoint  trustees  on  the  application 
of  a  guardian  or  next  friend  of  an  infant  bene- 
ficially entitled  to  the  possession  of  any  land, 
applies  to  the  case  of  an  infant  taking  absolutely 
by  will.     In  re  Bradshaw 

M.  R.,  [1904]  1 1.  R.  18 

INFANT— CONVEYANCE  ON  BEHALF  OF. 

Settled  Land  Aets — Infant  contingently  en- 
titled to  the  fee — Sale — Settled  Land  Act,  1882 
(45  &  46  Vict.,  c.  38),  <s.  60.]  In  the  case  of  an 
infant  not  entitled  in  possession  during  infancy, 
but  only  contingently  entitled  to  an  estate  in 
tail  on  his  attaining  twenty-one  years  of  age, 
the  Court,  on  the  application  of  the  infant,  and 
of  the  person  entitled  to  the  rents  and  profits 
of  the  lands  pending  the  majority  of  the  infant, 
made  an  order  directing  that  the  powers  con- 
ferred upon  a  tenant-for-life  by  sections  3  and  4 
and  16  to  20  of  the  Settled  Land  Act,  1882, 
might  be  exercised  by  the  next  friend  of  the 
infant  on  behalf  of  the  infant  during  his  minority. 
In  re  Brabazon's  Estate 

Ross,  J.  (for  Barton,  J.),  [1909]  1  I.  R.  209 

INFANT— CUSTODY. 

1.  Father — Mother — Power    of    Court — 

Habeas  corpus.]  On  the  hearing  of  an  originating 
petition  by  a  mother  of  minors  to  make  them 
wards  of  Court,  and  to  have  the  mother  ap- 
pointed guardian,  it  appeared  that  one  of  the 
minors  was  in  the  custody  of  the  father.  The 
Court  made  the  minors  wards  of  Court,  and 
ordered  the  father  to  produce  the  said  minor 
in  Court  on  a  specified  date,  to  abide  further 
order.     M.  and  others.  Minors 

Oh.  Div.,  4  N.  I.  J.  R.  254 

2. Habeas  corpus — Costs — Jurisdiction  to 

order  payment  of  costs  to  successful  applicant — 
Supreme  Court  of  Judicature  {Ireland)  Act,  1877 
(40  <fc  41,  Vict.,  c.  57),  ss.  53,  65.]  Under  section 
53  of  the  Judicature  (Ireland)  Act,  1877,  the 
Court,  when  granting  an  application  for  habeas 
corpus,  has  jurisdiction  to  order  payment  by 
the  respondent  of  the  costs  of  the  application. 
In  re  Proctor,  an  Infant 

K.  B.,  [1903]  2  I.  R.  117  ;  3  N.  I.  J.  R.  110 

3. Habeas  eor^VlS^ Desertion  by  parents 

— Allowing  child  to  be  brought  up  by  another 
person — Parent's  right  to  regain  custody — Custody 
of  Children  Act,  1891.]  (1)  The  Court  will  not 
grant  a  writ  of  habeas  corpus  to  a  parent  for  the 
restitution  of  his  child  unless  they  are  satisfied 
such  parent  is  a  fit  person,  having  regard  to  all 
the  circumstances  of  the  case,  and  especially 
to  the  interests  of  the  child,  to  have  the  control 
of  the  child.  (2)  A  husband  who  has  had 
frequent  quarrels  with,  and  separations  from, 
his  wife  is  not  a  fit  persoi),  as  there  is  nothing 
in  tfie  nature  of  permanency  in  his  home.  In  re 
Sheffington,  an  Infant     K.  B.,  43  I.  L.  T.  R.  245 

4. Habeas  corpus — Father  and  master  of 

different  religions — Discretion  of  Court  to  refuse 
custody  to  father — Quardianship  of  Infants  Act, 
1886  (49  <fc  50  Vict.,  c  27),  s.  5.]    S.,  who  was  a 
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Roman  Catholic,  married  in  the  year  1903  in  a 
Protestant  church  a  woman  who  was  a  Protes- 
tant. He  promised  at  the  time  of  the  marriage 
to  adopt  his  wife's  religion.  There  w»re  two 
children  of  the  marriage,  and  S.  allowed  them 
to  be  baptised  and  brought  up  as  Protestants. 
From  the  year  1909  the  children  had  lived  with 
their  mother,  and  been  supported  and  educated 
by  her,  ;S.  contributing  nothing  to  their  support 
or  education,  and  living,  at  first  with  his  sister, 
and  afterwards  becoming  an  inmate  of  a  work- 
house.^ In  December,  1915,  the  children  being 
then  aged  about  11  and  8  respectively,  S.,  being 
desirous  that  they  should  be  brought  up  as 
Roman  Catholics,  demanded  them  from  his 
wife,  and  this  demand  being  refused,  he  applied 
for  a  writ  of  habeas  corpus.  He  was  at  this 
time  still  an  inmate  of  the  workhouse,  but  had 
arranged  for  the  children  to  be  maintained  and 
educated  in  Roman  Catholic  charitable  institu- 
tions : — Held,  that  the  writ  of  habeas  corpus 
should  not  be  granted.  Effect  of  section  5  of 
Guardianship  of  Infants  Act,  1886,  considered. 
In  re  Story  K.  B.,  [1916]  2  I.  R.  328  ; 

50  I.  L.  T.  R.  123 
5. Habeas  corpus — Father's  right — Ille- 
gitimate child  and  legitimate  child — Abandonment 
by  father.]    A.  had  two  female  children  by  his 
wife  B.,  whom  he  married  on  November  24, 
1902.     The  elder,  an  illegitimate  child,  was  born 
in   December,    1900 ;   the   younger,  legitimate 
child,  was  born  in  March,  1904.    Immediately 
after  her  marriage  B.  went  to  reside  with  her 
father  and  brother,  and  continued  to  reside  in 
their  house  with  her  children  untU  her  death  in 
March,  1905,  when  the  children  remained  on  in 
the  custody  of  their  maternal  grandfather  and 
uncle.     A.   was  a,  Protestant,  and  B.  was  a 
Roman  Catholic,  and  continued  so  after  her 
marriage.     The  two  children  were  baptised  into 
the  Roman  Catholic  Church.     A.  was  a  groom 
and   labourer,   and   did   not  live  continuously 
with   B.,  but  visited  her   at  intervals  at  her 
father's  house,  cohabiting  there  with  her.    He 
contributed    small    sums    occeisionally   to    her 
support.    A.  lived  with  his  father,  mother,  two 
brothers  and  sister  in  his  father's  house,  which 
consisted  of  a  kitchen  and  one  room.    The  father 
and  brother  of  B.  lived  on  a  farm  of  16  acres, 
subject  to  a  judicial  rent  of  £3,  on  which  there 
was  a  mortgage  of  £50  : — Held,  on  an  application 
for  a  writ  of  habeas  corpus  by  the  father,  that  he 
was  entitled  to  the  custody  of  both  children, 
and  that,  inasmuch  as  he  had  not  abandoned  his 
parental  rights,  it  was  not  a  case  such  that  the 
Court  could  make  an  order  under  the  Custody 
of   Children   Act,   1891,   for  payment  by  the 
father  of  the  costs  of  the  past  maintenance  of 
the  children.    Qucere,  whether  in  a  case  where 
such  an  order  could  properly  be  made  the  Court 
has  power  to  make  the  delivery  up  of  the  child 
conditional   upon   the   payment    of   the   sum 
ordered  to  be  paid  for  past  maintenance.     Be 
Hyndman  Infants         K.  B.,  39  I.  L.  T.  R.  191 ; 

5  N.  I.  J.  R.  276 
6. Habeas  corpus— Judicature  {Ireland) 
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INFANT— CUSTODY— comiJm«cd. 
Act,  1877,  s.  28  (10).]  In  proceedings  by  habeas 
corpus  in  the  Queen's  Bench  Division  in  matters 
relating  to  the  custody  and  education  of  infants, 
the  equitable  jurisdiction  conferred  by  section 
28  (10)  of  the  Judicature  (Ireland)  Act,  1877, 
is  ancillary  to  the  legal  jurisdiction  of  the  Court, 
and  the  applicant  must  still  show  that  he  prima 
facie  possesses  a  legal  right  to  the  custody.  In 
re  Harper  Q.  B.,  [1895]  2  I.  R.  571 

7. Right    ol    mother  —  Abandonment — 

Custody  of  Children  Act,  1891  (54  Vict.,  c.  3).] 
The  father  of  the  infant,  who  was  a  farm 
labourer,  died  in  1890,  leaving  a  widow  and 
three  children,  of  whom  H.  was  the  youngest. 
The  mother,  being  in  poor  circumstances, 
obtained  employment  as  a  domestic  servant, 
and  placed  the  children  under  the  care  of  the 
Protestant  Orphan  Society.  In  October,  1897, 
the  mother  was  in  the  service  of  ilf.,  a  farmer 
possessed  of  a  substantial  farm  in  the  County  of 
Fermanagh,  and  on  October  5,  1897,  an  agree- 
ment in  writing  was  entered  into,  between  the 
mother  and  M.,  that  M.  should  adopt  the  child, 
and  the  mother  agreed  to  give  the  child  to  M., 
and  to  have  no  claim  on  her.  Shortly  after- 
wards the  mother  was  married  again  to  a  small 
farmer,  near  N.,  in  the  County  of  Fermanagh. 
There  was  no  difference  of  religion  between  the 
parties.  In  the  beginning  of  1899,  the  mother 
demanded  the  child  from  M.,  who  refused  to 
give  her  back,  unless  he  was  paid  for  her  support 
and  maintenance.  On  a  motion  for  a  writ  of 
habeas  corpus,  Kenny,  J.,  sitting  as  Vacation 
Judge,  saw  and  had  a  conversation  with  the 
child,  and  was  satisfied  that  she  regarded  with 
the  strongest  aversion  the  idea  of  returning  to 
her  mother,  and  held  that,  having  regard  to  the 
handing  over  of  the  child  under  the  circum- 
stances deposed  to,  the  character  of  the  mother's 
evidence,  as  given  in  her  affidavits,  and  the 
circumstances  and  present  position  of  the  child, 
the  latter  ought  not,  from  the  point  of  view  of 
its  own  welfare,  to  be  taken  from  the  custody 
of  M. : — Held,  by  the  Court  of  Appeal  (reversing 
the  decision  of  Keimy,  J.),  that  the  mother  had 
not  deserted  or  abandoned  the  child  within  the 
meaning  of  section  3  of  the  Custody  of  Children 
Act,  1891,  and  that  she  ought  to  be  given  into 
her  mother's  custody.  "  The  Custody  of  Children 
Act,  1891,"  discussed.     In  re  O'Hara 

App.,  [1900]  2  I.  R.  232  ;  34  I.  L.  T.  R.  17 

8.  Habeas     corpus  —  Parents'     right — 

Custody  of  Children  Act,  1891,  s.  3.]  Mary  Ellen 
Liddle,  on  the  occasion  of  her  second  marriage, 
placed  her  infant  daughter,  Mary  Ellen  Bell 
then  nine  months  old,  with  her  father  and 
mother,  John  Sirr  and  his  wife,  with  whom  the 
child  remained  until  she  was  seven  and  a  half 
years  old,  at  which  time  Mrs.  Liddle  applied 
that  a  conditional  order  for  a  writ  of  habeas 
corpus  to  cause  John  Sirr  and  his  wife  to  hand 
back  her  infant  daughter  to  her  should  be  made 
absolute : — BeW,  (1),  that  the  handing  over  of 
her  child  on  her  second  marriage  to  her  father 
and  mother  by  Mrs.  Liddle  did  not  amount  to 
"  unmindfuhiess  or  her  parental  duties  "  within 
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the  meaning  of  the  Custody  of  Children  Act, 
1891  ;  and  (2)  that  the  mother  of  the  child  was, 
in  the  circumstances,  a  "  fit "  person  to  have 
the  custody  of  the  child  within  the  meaning  of 
the  said  Act,  and  that,  therefore,  the  conditional 
order  for  a  writ  of  habeas  corpus  should  be  made 
absolute.     In  re  Bell,  an  Infant 

K.  B.,  43  I.  L.  T.  R.  35 

9. Habeas  corpus.]   The  parties  to  whom  a 

writ  of  habeas  corpus,  sued  out  by  the  father  of  a 
male  infant,  was  addressed,  returned  that  the  in- 
fant at  the  time  of  the  issuing  of  the  writ  was  over 
fourteen  years  of  age  and  under  sixteen  : — Held 
(dissentiente  O'Brien,  J.),  that  the  father's  appli- 
cation must  be  refused,  inasmuch  as  at  the  age 
of  fourteen  a  male  infant  is  at  liberty  to  exercise 
a  discretion  as  to  his  own  place  of  abode.  Held,  by 
O'Brien,  J.,  that  the  guardianship  of  the  fathei' 
is  more  extensive  than  that  of  the  mother.  That 
the  guardianship  by  nature  is  not  now  limited 
to  the  eldest  son,  but  extends  to  all  the  children 
alike.  That,  though  the  guardianship  by  nurtura 
terminates  at  the  age  of  fourteen  in  aU  cases, 
that  of  the  father  by  nature  continues  until 
twenty-one.  That  infants  of  both  sexes  may 
choose  their  place  of  residence  at  the  age  of 
discretion.  That  the  age  of  discretion  for  males 
and  females  is  sixteen  years  of  age.  Regina  v. 
Howes  (30  L.  J.  (N.  S.)  M.  C.  47)  discussed.  In  re 
Connor,  an  Infant    Q.B.,[1863]16  I.  C.  L.  R.  112 

10.  Right    of    mother — Abandonment — 

Habeas  corpus — Custody  of  Children  Act,  1891 
(64  Vict.,  c.  3).]  A  mother,  by  profession  a 
hospital  nurse,  who  had  no  permanent  home  (the 
residence  of  the  father  being  unknown),  claimed 
the  custody  of  her  son  aged  thirteen  years,  who 
with  her  consent  had  long  resided  with  her 
sister.  She  intended  to  take  her  son  to  reside 
with  her  in  a  foreign  country.  The  Court 
examined  the  boy  in  chamber,  and,  being  of 
opinion  that  it  was  for  his  benefit  to  leave  him 
in  his  present  custody,  refused  the  mother's 
application  for  a  writ  of  habeas  corpus.  In  re 
O'Hara  ([1900]  2  I.  R.  232)  distinguished.  In 
re  Boyd  K.  B.,  [1918]  2  I.  R.  98 

11.  Right  of  mother  —  Guardianship  of 

Infants  Act,  1886 — Bights  of  a  mother  who,  after 
her  husband's  death,  has  changed  her  religion,  to 
the  ciistody  of  the  infant  children  of  the  marriage — ■ 
Habeas  corpus."]  G.,  a  Protestant,  died  intestate 
in  1900.  Upon  his  death  his  widow,  being  in 
impoverished  circumstances,  entrusted  the  three 
infant  daughters  of  the  marriage  to  a  Protestant 
orphanage.  In  November,  1901,  she  remarried 
with  C,  a  Roman  Catholic,  and  became  a 
member  of  his  Church.  It  was  admitted  that 
if  handed  over  to  her  the  three  infants  (aged 
fifteen,  seven,  and  four  years)  would  be  educated 
as  Catholics.  C.'s  means  consisted  only  of  a 
small  farm  of  some  14  acres  : — Held,  that  under 
all  the  circumstances  of  the  case  the  mother's 
appUcation  on  habeas  corpus  for  a  transfer  to 
her  of  the  custody  of  the  infants  must  be  refused. 
In  re  Grey  Sub  nom.  Oreys. 

K.  B.,  [1902]  2 1.  R.  684  ;  36  I.  L.  T.  R.  170  ; 
3  N.  I.  J.  R.  351 
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INFANT— GUARDIAN. 

1. Conflict  of  interest  between  infants 

and  guardian — Removal  of  guardian.]  Wiiere  the 
interest  of  one  of  two  joint  guardians  of  an 
infant  is  opposed  to  that  of  the  infant,  the  Court 
will  remove  such  guardian  on  his  or  her  appli- 
cation, at  the  same  time  giving  liberty  to  apply 
to  be  reappointed  when  such  conflict  of  interests 
shall  have  ceased.  In  the  Matter  of  O^Farrells, 
Infants,  and  the  Guardianship  of  Infants  Act, 
1886  M.  R.,  33  I.  L.  T.  R.  81 

2. Guardian — Jurisdiction — British  sub- 
ject resident  in  Ireland — Property  in  France — 
Application  on  summons — Order  LV.,  r.  3  (9).] 
The  Court  has  jurisdiction,  on  summons,  to 
appoint  a  guardian  of  the  estate  of  an  infant,  a 
British  subject  resident  in  Ireland,  but  having 
no  property  except  personal  estate  in  a  foreign 
country.    In  re  Pavitt    M.  R.,  [1907]  1 1.  R.  234 

3. Guardianship    and    maintenance    of 

infants — Practice — Jurisdiction  to  make  orders — 
Originating  smmnons — All  originaiing  summonses 
in  minor  matters  now  assigned  to  Lord  Chancellor 
—Order  V.,  r.  2— Order  LV.,  r.  3  (7),  (8),  (9).] 
There  is  jurisdiction  upon  an  originating  sum- 
mons to  make  an  order  as  to  the  guardianship 
and  care,  maintenance  or  advancement,  of 
infants,  and  thereby  to  make  them  wards  of 
Court.  In  future  all  originating  summonses  in 
minor  matters  or  relating  to  the  property  of 
minors,  brought  under  Or.  LV.,  r.  3  (7),  (8),  (9), 
will  be  assigned  to  the  Lord  Chancellor,  subject, 
however,  to  the  provisions  of  Or.  V.,  r.  2  (i). 
In  re  Cunninghams,  Infants 

App.,  [1915]  1 1.  R.  380  ;  49  I.  L.  T.  R.  229 

INFANT— MAINTENANCE. 

1.  Accumulation — Jurisdiction  to  allow 

maintenance  to  infant  "  presumptively  entitled  " 
— Ability  of  father  to  maintain  eldest  son."]  A 
testator  appointed  real  estates  to  his  daughter 
for  life,  and  after  her  death  to  her  first  and  other 
sons  successively  in  tail  male,  and  provided  that 
in  the  event  of  her  marrying  without  her  mother's 
consent  the  rents  and  profits  should  be  accumu- 
lated by  his  trustees  during  the  minority  of  her 
eldest  son,  and  empowered  them  to  apply  the 
rents  and  profits  in  reduction  of  charges  on  the 
estate.  By  a  subsequent  clause  in  the  will  he 
empowered  his  trustees  to  apply  any  part  of  the 
annual  income  to  which  any  object  (being  a 
minor)  of  the  trusts  already  declared  should  be 
entitled  or  presumptively  entitled  towards  the 
maintenance  of  such  object.  The  daughter 
married  without  her  mother's  consent,  and  had 
two  sons  infants.  An  action  was  brought  in  the 
name  of  the  eldest  infant  to  administer  the  real 
and  personal  estate  of  the  testator,  and  the  rents 
and  profits  of  the  real  estates,  which  were  very 
large,  were  applied  by  the  receiver  in  reduction 
of  charges.  The  income  of  the  infant's  parents 
was  considerable,  but  not  sufiioient  suitably  to 
maintain  and  educate  him,  having  regard  to  the 
position  in  life  which  he  would  occupy  on 
attaining  his  majority  : — Held,  that  the  trustees 
had  power,  notwithstanding  the  accumulation 
clause,  to  make  an  allowance  by  way  of  main- 
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tenance,  and  that,  under  the  circumstances,  it 
was  a  proper  case  for  making  the  allowance 
asked  for.     King-Harman  v.  Cayley 

M.  R.,  [1899]  1  I.  R.  39 

2.  Advancement — Eeversionary  interest — Sum 
advanced  charged  on  corpus — Form  of  order.] 
Where  an  infant's  sole  property  was  a  sum  of 
£2,500  payable  on  the  death  of  his  father,  the 
Court  made  an  order  charging  a  sum  required 
for  his  present  maintenance  and  advancement 
with  interest  at  6  per  cent,  on  the'  principal  sum, 
and  providing  that  the  sum  to  be  advanced  and 
intefest  thereon  should  be  repaid  only  when  the 
principal  sum  became  payable.  Morgan,  de- 
ceased ;  Morgan  v.  Morgan 

M.  R.,  [1917]  1 1.  R.  181 

3.  Illegitimate  child — Putative  father- 
Corroborative  evidence — 26  <fc  27  Vict,  c.  21,  ss.  2, 
3.]  "  Corroborative  evidence,"  within  the 
meaning  of  26  &  27  Vict.,  c.  21,  s.  3,  as  to 
paternity  of  an  illegitimate  cliild,  means 
evidence  sufficient  to  establish  moral  proba- 
bility of  illicit  intercourse,  having  regard  to  all 
the  circumstances  of  the  case.  Guardians  of 
Sligo  Union  v.  Curran 

Cir.  Gas.,  Gibson,  J.,  33  I.  L.  T.  R.  181 

4. Unlawful  possession  of  child — Statute 

of  Limitations.']  Where  A.  had  maintained  and 
kept  the  child  of  B.  for  a  period  of  over  eight 
years,  and  was  suing  for  the  cost  of  so  doing, 
it  was  proved  that  more  than  six  years  before 
action  brought  the  father  had  first  demanded 
that  the  child  be  given  up  to  him,  but  the 
plaintiff  refused  until  the  cost  of  keep  then  due 
to  her  should  be  paid,  and  the  plaintiff  also- 
refused  on  several  occasions  subsequently  : — 
Held,  that  the  plaintiff  could  not  recover  for 
the-  period  before  the  demand  was  made  for  the 
child,  as  that  was  barred  by  the  statute,  nor  for 
the  period  after  that,  as  during  that  time  the 
child  had  not  been  in  her  lawful  possession.. 
Fitzpatrich  v.  Lennon 

Cir.  Gas.,  Palles,  C.B.,  33  I.  L.  T.  R.  75 

INFANT— RELIGION. 

Pauper  child — Registration  of  religion — Seligio' 
sequitur  patrem — Mandamus  to  alter  register — 
Poor  Relief  (Ireland)  Act,  1838  (1  cfc  2  Vict.,  c.  56), 
s.  49.]  The  provisions  of  section  49  of  the  Poor 
Relief  (Ireland)  Act,  1838,  are  administrative 
merely,  and  do  not  displace  the  general  rule  that 
the  religion  of  the  father  is  to  be  imputed  to  his 
infant  children.  A  boy  of  about  eleven  years 
of  age,  both  of  whose  parents  were  dead,  was 
placed  by  his  maternal  grandmother  in  the  union 
workhouse,  and  there,  on  her  statement  that  he- 
was  a  Protestant,  registered  as  such.  The  father 
of  the  boy  had  been  a  Roman  Catholic.  His 
mother  had  been  originally  a  Protestant.  On 
her  marriage  she  became  a  Roman  CathoUc, 
but  on  her  husband's  death  she  reverted  to  the 
Protestant  religion.  B.,  one  of  the  guardians  of 
the  union,  applied  to  the  Board  of  Guardians 
on  behalf  of  M.,  an  uncle  of  the  boy,  and  a 
Roman  Catholic,  to  have  the  custody  of  the  boy 
given  to  M.,  but  a  difficulty  arose  as  to  granting; 
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INFANT— RELIGION— cojiWmtjeti. 
the  application,  owing  to  the  boy  being  regis- 
tered as  a  Protestant.  There  was  no  evidence 
that  the  father  had  abandoned  his  right  to  have 
the  boy  brought  up  in  his  own  religion,  or  that 
the  boy  had  acquired  settled  religious  convic- 
tions as  a  Protestant.  An  application  having 
been  made  by  M.  and  B.  for  a  writ  of  mandamus 
to  have  the  register  amended  and  the  boy  regis- 
tered as  a  Roman  Catholic  : — Held,  that  the 
register  should  be  so  amended ;  and  held,  by 
Lord  O'Brien,  L.C.J.,  and  Gibson,  J.,  that  either 
M.  or  B.  had  sufficient  loc'us  standi  to  apply  for 
the  writ  of  mandamus.  Held,  by  Kenny,  J., 
that  B.  had  sufi&cient  locus  standi  for  the  purpose. 
R.  {M' Conway  and  Byrne)  v.  Guardians  of 
Belfast  Union  ;  In  re  M'  Conway 

K.  B.,  [1908]  2  I.  R.  343  ;  41 1.  L.  T.  R.  86 

INFANT. 

■ Action  by  next  friend — Affidavit  to  remit 

—Visible  means      [1912]  2  I.  R.  144 ; 
46  I.  L.  T.  R.  62 
See  Practice — Remitting.    59. 

Action   by    next   friend — Alleged   neglect 

and  collusion  in  conduct  of — Suits  by 
same  party  when  of  full  age 

[1906]  1  I.  R.  578,  584 
See  Practice — Staying  Proceedings.     11. 

Custody  —  Habeas     corpus  —  Conditional 

order  for — Cause  shown — Return  of 
infant  to  proper  custody — Discharge 
of  order  32  I.  L.  T.  R.  9 
See  Practice — Habeas  Corpus.  1. 
Ch-arge  for,  on  land  sold  by  Court — Con- 
veyancing Act,  1881,  s.  5 

35  I.  L.  T.  R.  65 
See  Practice- Sale  by  Court.    9. 

Cited  to  see  proceedings — Probate  action — 

Compromise      [1906]  2  I.  R.  437,  445 
See    Probate     (and     Administration)  — 
Practice.    6. 

Committal  order — Debtors  Act 

33  I.  L.  T.  R.  91 
See  Arrest  (Debtors  Act).    5. 

■ Conveyancing  Act — Trustees 

[1902]  1  I.  R.  429  ;  2  N.  I.  J.  R.  252 
See  Trustee — Appointment.    5. 

■ Defendant — Guardian  ad  litem 

31  I.  L.  T.  R.  52 
See  Practice — Guardian  ad  Litem.    3. 

Entry  on  lands  of — Bailiff 

[1913]  2  I.  R.  281,  290 
See  Estate  Tall. 

Fatal  Accidents  Act,  1846 — One  of  plain- 

tiffs an  infant — ^Money  paid  into  Court 
— Apportionment     [1915]    2  I.  R.  210 
See  Campbell's  (Lord)    Act.    5. 

Grant  of  administration  to  guardian 

[1896]  1  I.  R.  203 
See  Probate  (and  Administration}- Grant 
of  Administration.    24. 
— —  Guardian  — Administration    under    s.  78 
of  Probate  Act,  18.57 

36  I.  L.  T.  R.  52 
See  Probate  (and  Administration)— Grant 

of  Administration.    23. 


INFANT — continued. 

Judgment  against — Right  to  go  behind 

[1916]  2  I.  R.  285 
See  Bankruptcy- Debtor  Summons.    9. 

Minor  matter — Appeal — Appellant  in  con- 

tempt [1895]  1  I.  R.  266 

See  Practice — Appeal.     1. 

-  Owner  of  land  47  I.  L.  T.  R.  147 

See  Settled  Land  Acts.     1. 

Payment  out  of  Court  of  money  recovered 

by  infant  plaintiff  to  trustees 

40  I.  L.  T.  R.  226 
See  Practice — Payment  out  of  Court.    4. 

Person  entering  on  lands  of — Possession 

as  bailiff — Duration  of  relationship 

[1913]  1  I.  R.  395 
See  Limitations,  Statute  of — Trusts.    9. 

Resident   in   Scotland — Payment   out    of 

Court  to  36  I.  L.  T.  R.  63 

See  Practice— Payment  out  of  Court.    5. 

Salvage   expenses — Mortgage   by  trustees 

authorised  [1904]  1  I.  R.  513  ; 

43  I.  L.  T.  R.  136 
See  Salvage    3. 

Suing   without   next   friend- -Liability    of 

solicitor  for  costs        33  I.  L.  T.  R.  71 
See  Practice — Next  Friend.    1. 

Taking,   by   descent  —  Appointment   of 

trustee    by   the    Court — Conveyancing 
Act,  1881,  s.  42  [1899]  1  I.  R.  337 

See  Trustee — Appointment.     6. 

Term    of    years— -Administrator    durant 

minore  osiate — Sale 
[1896]  1  I.  R.  356,  362 ;  30  I.  L.  T.  R.  66 
See  Executor — Powers.     6. 

Trader — Defendant — Costs 

3  N.  I.  J.  R.  110 
See  Practice — Discontinuance.    3. 

Trespasser — Injuries  to — Limit  of  owner's 

liability  [1912]  2  I.  R.  95,  290 

46  I.  L.  T.  R.  229 
See  Negligence.    32. 

Trespasser — Railway  company — Evidence 

of  negligence      '  [1908]  2  I.  R.  242,  270 
41  I.  L.  T.  R.  157  ;  43  I.  L.  T.  R.  57 
See  Negligence.    47. 

Under  14 — Malicious  injury  by 

35  I.  L.  T.  R.  204 
See  Malicious  Injury.     17. 

Voluntary  conveyance  of  lands — Trusts  for 

infants — Subsequent  purchaser  for  value 
— Onus  of  proving  voluntary  convey- 
ance made  bona  fide     [1913]  1  I.  R.  512 
See  Voluntary  Conveyance.    1. 

Writ  issued  by — Setting  aside 

31  I.  L.  T.  300 
See  Practice— Staying  Proceedings.    18. 


INFERENCES 

draw 


OF 


FACT— Power   of   Court  to 
[1913]  2  I.  R.  64,  81  ; 
46  I.  L.  T.  R.  281 
See  Warranty.    2. 


INFIRMARY,  COUNTY. 

See  Local  Government- 

Surgeon  of 

See  Quo  Warranto.    2 


-County  Infirmary. 
[1901]  2  I,  R.  93 
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INFIRMARY,  COVSTY—amlinued. 

Surgeon's  salary  [1891]  1  I.  R.  26  ; 

28  I.  L.  T.  196 
See  County  InOrmary. 


INFORMATION. 

27  Geo.  3, 


35 


[19121  2  I.  R.  44  ; 
46  I.  L.  T.  R.  9 

See  Justices — Jurisdiction  (Petty  Sessions). 
130. 

Fraud  on  public  interest 

[1907]  1  I.  R.  1,  252 
iSee  Dentist.     1. 

Malicious  injury — Illness  or  other  sufficient 

cause  46  I.  L.  T.  R.  271 

See  Malicious  Injury.    42. 

Malicious  injury — Mortgagee  not  in  pos- 

session—Agent [1909]  2 1.  R.  674  ; 

43  I.  L.  T.  R.  178 
See  Malicious  Injury.    58. 

Relator — Appearance  in  person 

[1910]  1  I.  R.  325 
See  Practice — Relator. 

Seditious  libel 

[1901]  2  I.  R.  569  ;  34  I.  L.  T.  207 
See  Defamation — Libel.    17. 

Servant  swearing  47  I.  L.  T.  R.  302 

See  Malicious  Injury.     86. 

Sworn  too  late  47  I.  L.  T.  R.  166 

jSee  Malicious  Injury.    43. 

Taken  in  prisoner's  absence — Bail  motion 

16  I.  C.  L.  R. ;  App.  ii. 
iSee  Practice — Evidence.     6. 

INFRINGEMENT. 

Copyright — Damages — Penalties 

[1899]  1  I.  R.  47,  386 
See  Copyright.     1. 

Of  patent—  Inspection    [1906]    I.  R.  383 

See  Patent.    2. 

Patent — Expiration — ^Importation   of   pa- 

tented articles — Measure  of  damages 
[1900]  1  I.  R.  287 
See  Patent.     1. 

Trade  mark — Label 

[1908]  1 1.  R.  43, 73, 466  ;  42 1.  L.  T.  R.  169 
See  Trade  Mark.    5. 

Trade  mark— Particulars     [1909]  1  I.  R.  32 

See  Trade  Mark.    2. 

INHABITANT  HOUSEHOLDER. 
See  Parliament — Franchise. 

Landlord  residing  on  premises 

2  N.  I.  J.  R.  10 
See  Parliament — Franchise.    69. 

Qualifying    premises  —  Omission — Correc- 

tion 46  I.  L.  T.  R.  157 

See  Parliament — Franchise.    15. 

Bated  occupier — Qualification  other  than 

that  in  list — Power  of  revising  barrister 

1  N.  I.  J.  R.  33 
See  Parliament — Franchise.    149. 

INHABITANT  HOUSEHOLDERS— Use  of  house 
in  common — Separate  rooms 

2  N.  I.  J.  R.  10 
See  Parliament— Franchise.    69. 


INHABITANT  OCCUPIER. 

See  Parliament— Franchise.    70-103. 

-  Nun— Convent  [1990]  2  I.  R.  455 

See  Local  Government — Franchise.    1. 

Separate  bedroom — Dwellinghouse 

[1904]  2  I.  R.  383,  389  ; 
37  I.  L.  T.  R.  71,  229  ;  4  N.  I.  J.  R.  239 
See  Parliament— Franchise.    176. 

. Void  sub-letting — Franchise 

[1908]  2  I.  R.  335 ;  42  I.  L.  T.  R.  S5 
See  Parliament— Franchise.    89. 

INHABITANTS     OF     DISTRICT— Easement  — 

Custom — Dedication — Promenade 

[1900]  1  L  R.  302 
See  Easement.     7. 

INHERITANCE. 

Absence  of  words  of — Devise — Wills  Act, 

s.  28 — Contrary  intention 

[1914]  1  I.  R.  86 
See  Will— Estate  in  Realty.    4. 

Absence  of  words  of,  in  deed — Intention — 

Equitable  estate  in  fee 

[1915]  1  I.  R.  304 
See  Settlement— Construction.    26. 

INJUNCTION. 

See  Practice — Injunction. 

47  I.  L.  T.  R.  318 

See  Contract.     25. 

48  I.  L.  T.  R.  8 

See  County  Court— Jurisdiction.    10. 

Action   in    Chancery   Division — Mode   of 

trial— Transfer  [1895]  1  I.  R.  504 

See  Practice — Trial.    3. 

Action  in  substance  for  trespass — Separate 

valuation — Transfer  to  County  Court 
[1912]  1  I.  R.  338 
See  Practice — Transfer  of  Action.    16. 

Against  injury  to  gas-pipes — Steam  roller 

[1901]  1  I.  R.  492,  507  ;    35  I.  L.  T.  R.  17 

See  Local  Government  —  Roads.    41. 

Against    plaintiff    in    action    for   specific 

performance  of  lease  of  public-house  for 
opposing  a  renewal       30  I.  L.  T.  R.  165 
See  Licensing  Acts— Licensing  Certificate. 
50. 

•  Against  sub-letting  47  I.  L.  T.  R.  11 

-Sec  Labourers  (Ireland)  Acts.    43. 

Ancient  lights  3  N.  I.  J.  R.  123 

See  Easement.     1. 

Ancillary  to   trespass — Trial   of  issue  at 

assizes  [1912]  1  I.  R.  398 

jSce  Practice — Transfer  of  Action.    22. 

Breach  of  statutory  conditions — Land  Law 

(Ireland)  Act,  1881,  s.  5,  sub-s.  6 

[1899]  1  I.  R.  248 
jSee  Land  Law*Acts— Statutory  Conditions. 
5. 

Building  covenant — Sub-lease 

[1902]  1  I.  R.  264,  285 
iSec  Landlord  and  Tenant — LeaSe.    24. 

Building    lease  — Eestrictive    covenant  — 

Change  in  character  of  neighbourhood 
[1899]  1  I.  R.  258,  282 
See  Landlord  and  Tenant— Lease.    5. 
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INJUNCTION— cowfiraaed. 

■  Claim  for — Jurisdiction  to  remit 

3  N.  I.  J.  B.  53 
See  Practice — Remitting.    61. 

Claim  for — Mode  of  trial 

[1904.]  1 1.  R.  400,  428 ;  38 1.  L.  T.  R.  140 ; 
3  N.  I.  J.  R.  344  ;  4  N.  I.  J.  R.  174 
See  Practice — ^Trial.    1. 

Conspiracy  to  iniure  plaintiff 

[1906]  1  1.  R.    51,  92  ; 
[1907]  1  I.  R.  233  ;  41  I.  L.  T.  R.  117 
See  Conspiracy.    3. 

Corrupt  and  Illegal  Practices  Act — Pen- 

dency of  election — False  statements 

40  I.  L.  T.  R.  234 
See  Parliament— Election.    2. 

County  Court  47  I.  L.  T.  R.  212 

See  Practice^Transter  ol  Action.    15. 

Dental  company — Fraudulent  evasion  of 

statute  [1907]  1  I.  R.  252,  471 

See  Dentist.     1,  2. 

Distress — ^Goods     of     deceased    person — 

Interest — Cause  pending 

[1904]  2  I.  R.  427 
See  Probate  (and  Administration) — Prac- 
tice.   24. 

Giving  possession — Sub-tenant 

5  N.  I.  J.  R.  238 
See  Land  Judges'  Court — Practice.     12. 

Judicial    tenant  —  Interference    with    re- 

served sporting  rights 

[1905]  1  I.  R.  245 
See  Fishery.    1. 

Judicial  tenant — Reservation  of  fishing — 

Rights  incidental  thereto 

[1905]  1  I.  R.  434 
See  Fishery.    2. 

Label — Trade  mark — Similarity 

[1908]  1 1.  R.  43, 73,  466;  42  T.  L.  T.  R.  189 
See  Trade  Mark.    5. 

Xabourers  Act  —  Compulsory  purchase  — 

Payment  into  Court  [1909]  1  I.  R.  367; 
[1911]  1  I.  R.  467  ;  44  I.  L.  T.  R.  45 
See  labourers  (Ireland)  Acts.    29. 

Labourers  (Ireland)  Acts — Cottage — Right 

of  preference 

[1914]  1  I.  R.  16,  113,  118,  201,  208  ; 

48  I.  L.  T.  R.  66,  72 

See  Labourers  (Ireland)  Acts.    33,  37,  38. 

Libel — Candidate  for  election  as  county 

councillor  [1902]  2  I.  R.  207"; 

35  I.  L.  T.  R.  107  ;  1  N.  I.  J.  R.  97 
See  Defamation — Libel.     7. 

Libel — Defendant  resident  in  England — 

Service  out  of  the  jurisdiction 

28  I.  L.  T.  R.  8 
See  Practice — Service.    37. 

Limit  of  time  and  space      3  N.  I.  J.  R.  85 

See  Contract.     30. 

Lease — Breach  of  covenant 

[1896]  1  I.  R.  76,  104,  142 
See  Landlord  and  Tenant.— Lease.    20. 

Local  Act — Deviation  from  deposited  plans 

[1906]  1  I.  R.  560 ;  [1907]  1  I.  R.  152  ; 
41  I.  L.  T.  R.  1 
See  Housing  of  the  Working  Classes  Act. 
4. 


imVUCTIOti— continued. 

Lord  Chancellor,  for  County  Court — Appeal 

39  I.  L.  T.  R.  261 
See  County  Court — Appeal.    2. 

•  Mandatory — Obstruction  to  light 

[1908]  1 1.  R.  541,  561,  577;  42  I.  L.  T.  R.  194 
See  Mandatory  Injunction. 

Mandatory — Obstruction    to    highway  — 

Action  by  Attorney-General  on  behalf 
of  the  pubUo  [1902]  1  I.  R.  13 

See  Highway.     16. 

Noise  at  night — Reasonable  user  of  premises 

[1912]  1  I.  R.  327 
See  Nuisance.    6, 

Not  granted  against  executor — Assets  in 

jeopardy  [1916]  2  I.  R.  145 
See  Probate  (and  Administration) — Prac- 
tice.   22. 
Nuisance — Sunday     horse     racing — Resi- 
dential neighbourhood  [1899]  1  I.  R.  345 
See  Nuisance.    9. 

Obstruction  on  foreshore — Private  right 

[1906]  1  I.  R.  519 ;  [1915]  1  I.  R.  210 
See  Foreshore.    3. 

Probate  jurisdiction — Remitted  case 

[1916]  1  I.  R.  27 
See  Practice— Injunction.    4. 

Probate — Practice — Intermeddling      with 

assets  before  administration — Applica- 
tion of  next-of-kin 

K.  B.  (Prob.),  [19041  2  L  R.  427 
See  Probate  (and  Administration)— Prac- 
tice.   24, 

Promotion     of     railway — Guarantee — In- 

crease    of  liability — Plaintiff  adminis- 
trator resident  out  of  the  jurisdiction 
[1909]  1  I.  R.  294 
See  Practice — Security  for  Costs.    30. 
— 5-  Provisional    Order — Sanitary  authority — 
Compulsory  purchase  of  water  rights 
[1907]  1 1.  R.  494,  503  ;  41 1.  L.  T.  R.  62, 151 
See  Public  Health  Acts.    47. 

■  Removal  of  gravel  from  foreshore 

[1915]  1  L  R.  210 
See  Seashore.    3. 

Royal  Arms — Unauthorised  user 

[1914]  1  I.  R.  136 
See  Royal  Arms. 

Sanitary  authority — Right  to  monopoly  of 

supply  of  water  in  district— Acquiescence 
in  supply  by  adjoining  district — Effect 
of  injunction  to  deprive  troops  of  proper 
supply  of  water  [1915]  1  I.  R.  413 
See  Local  Government — Sanitary  Autho- 
rity. 

Several  fishery — Trespass 

[1908]  1  I.  R.  358  ;  [1909]  1  I.  R.  237 
See  Fishery.    9. 

Staying  foreign  action 

[1906]  1  I.  R.  618,  630 
See  Practice — Staying   Proceedings.     10. 

Toll-bridge — Erection  of  free  bridge  without 

compensation        [1905]  1  I.  R.  307, 330 
See  Bridge. 

To  permit  purchaser  of  growing  timber  to 

out  and  remove  same  [1901]  1  I.  R.  122 
See  Land  Judges'  Court-Conveyance.    2. 
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INJUNCTION— coraiimttcd. 

To  restrain  assertion  of  legitimacy — Juris- 
diction [1904]  1  I.  H.  434 
See  Illegitimacy. 

To     restrain     corporation     disposing     of 

superfluous  lands — Ultra  vires 

[1898]  1  I.  R.  200 
See  Municipal  Corporation— Property. 

To  restrain  discharge  of  sewage 

[1904]  1   I.  R.  211 
See  Public  Health  Acts.    24. 
.  - —  To  restrain  erection  of  smallpox  hospital 
[1904]  1  I.  R.  161,  171 
See  Nuisance.     11. 

To   restrain   executor — Pending   action — 

Form  of  order  1  N.  I.  J.  R.  16 

See     Probate      (and     Administration)— 
Practice.    2.1. 

Trade  combination         [1910]  1  I.  R.  306 

See  Trade  Combination. 

Trade   name — Fraudulent   imitation    of — 

Misleading  addition 

[1909]  1  I.  R.  185  ;  43  I.  L.  T.  R.  128 
See  Trade  Name.     2. 

Trade  name — Tendency  to  deceive 

[1900]  1  I.  R.  43 
See  Trade  Maik.    4. 

. Undertaking  by  defendant — Costs 

2  N.  I.  J.  R.  276 
See  Trade  Mark.    .3. 

University  —  Alteration     of     charter  — 

Majority  of  corporation 

[1910]  1  I.  R.  370 
See  Charter. 

Use  of  sewers — Adjoining  sanitary  author- 

ities [1899]     1  I.  R.  157 

See  Public  Health  Acts.    37. 

Winding-up — Restraining    proceedings   in 

foreign  Court      [1894]  1  I.  R.  321,  329 
See  Practice — Staying  Proceedings.    17. 

. Writ    of    summons — Service    out    of    the 

jurisdiction  [1899]  1  I.  R.  217 

See  Practice— Service.  26. 

INJURIES  TO  THE  PERSON  ACTS. 

Refusal  to  prefer  a  complaint — Preliminary 
inquiry — Complaint  by  third  party — 25  <fc  26 
Vict,  c.  50,  s.  9—24  ^-  25  Vict.,  c.  100,  s.  42.] 
S.  having  been  assaulted  by  P.  refused  to  prefer 
a  complaint.  On  the  hearing  of  a  complaint  in 
respect  of  the  assault  preferred  by  the  district 
inspector,  R.I.C,  iS.  expressed  his  willingness 
to  prosecute  : — Held,  that  the  refusal  contem- 
plated by  section  9  of  25  <fc  26  Vict.,  c.  50,  was 
a  refusal  prior  to  the  issue  of  the  summons  ; 
that  when  the  summons  had  been  thereupon 
issued  by  a  third  person,  the  original  party 
aggrieved  could  not  afterwards  change  his  mind 
and  withdraw  the  refusal.  Held  also,  that  the 
section  does  not  require  a  preliminary  investiga- 
tion to  be  held  by  the  Justices  at  Petty  Sessions 
to  determine  the  question  whether  the  party 
charged  with  the  assault  should  be  proceeded 
against,  notwithstanding  the  refusal  of  a  party 
aggrieved  to  prefer  a  complaint.  R.  (Prendergast) 
V.  Justices  oj  County  Waterford 

K.  B.,  38  I.  L.  T.  R.  186  ;  4  N.  I.  J.  R.  196 


INJURY— Conspiracy  [1906]  1 1.  R.  51,  92  ; 

[1907]  1  I.  R.  233 ;  41  I.  L.  T.  R.  117 
See  Conspiracy.    3. 

INJURY  TO  PASSENGER. 

Negligence — Railway — Shutting    door    of 

carriage  [1909]  2  I.  R.  330 

See  Negligence.    48. 

Negligence- Tramear        [1909]  2  I.  R.  13; 

42  I.  L.  T.  R.  278 
See,  Negligence.    56. 
Railway    company  —  Action  not   discon- 
nected with  contract — Taxation  of  coats 
[1897]  2  I.  R.  572 
See  Solicitor— Bill  of  Costs.    2. 

INNKEEPER. 
1. Liability    for    goods    of    traveller— 

Accidental  fire — No  negligence  or  default  on  the 
part  of  innkeeper- — Traveller  not  ceasing  to  bi 
such  by  length  of  slay  at  inn — Limitation  of  inn- 
keeper's liability— 26  &  27  Vict.,  v.  41,  s.  1.]- 
Plaintiff  went  to  stay  at  defendants'  hotel  on 
July  24,  1916.  He  engaged  a  room  at  a  weekly 
inclusive  rate  for  board  and  lodging.  He  con- 
tinued to  reside  at  the  hotel  until  August  22, 
1916,  when  the  hotel  was  accidentally  burned 
down,  and  plaintiff's  personal  luggage  was 
destroyed  by  fire.  He  brought  a  Civil  Bill  for 
damages  for  the  loss  of  his  luggage : — Held, 
that  the  plaintiff  did  not  cease  to  be  a  traveller 
by  reason  of  the  length  of  his  stay  at  the  hotel, 
as  nothing  had  happened  to  prevent  him  from 
continuing  to  retain  the  status  of  a  traveller. 
Held  also,  that  although  the  fire  was  accidental, 
and  there  was  no  negligence  or  default  on  the 
part  of  the  defendants,  yet  defendants  were 
liable,  as  an  innkeeper  is  bound  to  keep  his 
guest's  goods  safely.  Held  further,  that  the 
liability  of  defendants  was  limited  to  £30,  by 
reason  of  section  1  of  the  Innkeepers  Act,  1863. 
Hanley  v.  Bethell  Hotels,  Ltd. 

Cir.  Cas.,  52  I.  L.  T.  B.  10 

2. Liability  ultra  £30 — Deposit — Deposit 

expressly  for  safe  custody — Negligence — Contri- 
butory negligence — Non-disclosure  of  value  or 
nature  of  goods  deposited — Innkeepers  Act,  1863 
(26  &  27  Vict,  c.  41),  s.  3.]  The  plaintiff  went 
as  a  guest  to  the  defendants'  inn.  While  there 
a  parcel  (containing  jewellery)  was  sent  to  him 
on  approval.  On  receiving  the  parcel  the  plain- 
tiff handed  it  to  the  manageress  at  the  office  or 
bar,  saying, "  Keep  that  for  me,"  but  not  stating 
anything  as  to  its  value  or  contents.  The  parcel 
was  stolen,  but  not  through  the  wilful  act, 
default,  or  neglect  of  the  defendants,  or  any 
servant  in  their  employ.  The  usual  notices  in 
compliance  with  the  Act  were  hung  up  in  the 
inn.  The  plaintiff,  who  had  paid  the  jeweller 
the  value  of  the  parcel  (£186),  having  brought 
this  action  for  damages  for  its  loss  : — Held  (on 
new  trial  motion),  that  the  non-disclosure  by 
the  plaintiff  of  the  value  and  contents  of  the 
parcel  did  not  amount  to  contributory  negli- 
gence on  his  part ;  but  that  the  deposit  was  not 
a  deposit  "  expressly  for  safe  custody  "  within 
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INNKEEPER— cowfirettei. 

the  Innkeepers  Act,  1863  ;  and  that,  therefore, 
in  the  absence  of  evidence  of  any  wilful  act, 
default,  or  neglect  on  the  defendants'  part,  the 
plaintifi  could  not  hold  them  responsible  to  a 
greater  amount  than  £30.  A  guest  who  deposits 
an  article  with  an  innkeeper  cannot,  in  the 
absence  of  default  or  neglect,  hold  the  innkeeper 
responsible  to  »  greater  amount  than  £30  for 
its  loss,  unless,  when  making  the  deposit,  he 
informs  the  innkeeper,  in  a  reasonable  and  in- 
telligible manner,  that  the  deposit  is  for  the 
safe  custody  of  the  article.  O'Connor  v.  Grand 
International  Hotel  Co.  [1898]  2  I.  B.  92 


INNOCENT  PARTIES. 

Which  must  suffer 

party 


from   fraud   of   third 
[1913]  1  I.  R.  506  ; 
[1914]  1  I.R.  123 
See  Mortgage  (General).    51. 


INNOCENT  TRUSTEE— Fraud 

[1906]  1  I.  R.  416  ;  [1908]  1  I.  R.  333 
See  Fraud.    3. 

INNUENDO. 

Findings    of    jury 

[1908]  2  I.  R.  521,  581 
See  Practice — New  Trial.    6. 

Pleading  —  Libel 

[1901]   2   I.  R.  465,  479 
See  Defamation — Libel.    8. 

INQUIRY. 

Legality  of  weir — Previous  decisions  and 

appeal  [1896]  2  I.  R.  40,  57 

See  Fisheries  Acts.     U.    , 

Military  Lands  Act,   1892,   s.   2— Costs- 

Taxation  [1905]  2  I.  R.  121 

See  Solicitor— Bill  of  Costs.     120. 

Title  to  fixed  net — Mandamtis 

[1899]  2  I.  R.  21 
See  Fisheries  Acts.    12. 

INQUIRY       AGENTS  —Report  —  Privilege  — 
Malice  [1908]  2  I.  R.  488,  507 

See  Defamation — Privilege.    4. 

INQUISITION— Finding    existence    of    several 

fishery,  and  that  commons  of  /.  were 

in    the    habit    of  fishing    within    its 

bounds  [1897]  1  I.  R.  140 

See  Fishery.    10. 

INSOLVENCY. 

Continuing  to  trade  after — Arrangement 

46  I.  L.  T.  B.  142 
See  Bankruptcy — Arrangement.    5. 

• Limitation   of   settler's   estate   till — Gift 

over 

[1905]  1  I.  B.  261  ;  39  I.  L.  T.  B.  100 
See  Settlement—  Construction.    15. 

Surety — ^Counter  security 

[1895]  1  I.  R.  182 
See  Principal  and  Surety — Contract.     5. 


INSOLVENT  ESTATE. 

-  [1911]  1 1.  B.  301,  304  ;  45  I.  L.  T.  E.  142 
See  Land  Purchase  Acts — Bonus.    2s. 

Absolute     order     for     sale  —  Land    Law 

(Ireland)  Act,  1896,  s.  40 

[1897]  1  I.  B.  540 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    9. 

Absolute    order     for     sale  —  Land    Law 

(Ireland)  Act,  1896,  s.  40 
[1897]  1  L  B.  186,  200  ;  31  L  L.  T.  R.  16 
See  Land  Purchase  Acts— Sale  by  Land 
Judge.    3. 

Administration  [1904]  1  I.  B.  299 

See  Executor — Actions.     18. 

Administration  [1904]  1  I.  B.  376  ; 

38  I.  L.  T.  B.  98,  217 
See  Executor — Actions.     17. 

Administration  action — Manager — Priority 

of  costs  [1899]  1  I.  B.69,  194 

See  Executor — Actions.    5,  6. 
— —  Administration — Debt  due  to  wife 

[1895]  1  I.  B.  530 
See  Husband  and  Wife — Married  Women's 
Property  Acts.    6. 

Administration — Debt  due  to  wife 

[1895]  1  I.  B.  512  ;  29  I.  L.  T.  B.  252 
See  Husband  and  Wife — Married  Women's 
Property  Acts.    5. 

• Arrears  of  interest— Temporary  insolvency 

as  to  income  [1907]  1  I.  B.  226  ; 

41  I.  L.  T.  B.  52 
See  Land  Purchase  Acts — Bonus.    24. 

Arrears  of  interest  on  charges 

[1912]  1  L  B.  488 
See  Land  Purchase  Acts — Bonus.    30. 

Authorised     trading     by     executor     and 

trustee — Costs,  charges,  and  expenses 
—Priority  [1904]  1  I.  R.  334,  340 

See  Executor — Powers.    7. 

Executor's  costs — Priority 

[1911]  1  I.  B.  312  ;  45  I.  L.  T.  B.  278 
See  Practice — Costs.    46. 

Executor's  retainer        [1913]  1  I.  B.  211; 

47  I.  L.  T.  R.  102 
See  Executor — General.     14. 

Owner  also  incumbrancer 

[1907]  1  I.  R.  1,  139  ; 
40  I.  L.  T.  R.  247  ;  41  I.  L.  T.  R.  29 
See  Land  Purchase  Acts — Bonus.    31. 

Payment   of   charge   by  tenant  in   tail — 

Merger — Expression  of  intention 

[1907]  1  I.  R.  91 
See  Merger.    7. 

Proceedings  taken  by  receiver  in  owner's 

name— Costs  [1895]  1  I.  R.  474  ; 

[1896]  1  I.  R.  181  ;  30  I.  L.  T.  R.  33 
See  Land  Judges'  Court— Receiver.    3. 

Sale  in  Land  Judges'  Court — Land  Law 

(Ireland)  Act,  1896,  s.  40 

[1896]  1  I.  R.  614 
See  Land  Purchase  Acts— Sale  by  Land 
Judge.    15. 

Sale — Portion  sold  solvent  as  to  income 

[1906]  1  I.  R.  661;  [1907]  1  I.  R.  148  ; 
40  I.  L.  T.  R.  231;  41  I.  L.  T.  R.  30 
See  Land  Purchase  Acts— Bonus.    22. 
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INSOLVENT  ESTATE— coMiiwaed. 

Two  undivided  third  parts  insolvent — One 

undivided  third  solvent 

38  I.  h.  T.  R.  215 
See  Land  Purchase  Acts— Bonus.     1 

Vendor  entitled  to  aid  isi  receipt  of  annuity 

charged  thereon        [1912]  1  I.  R.  424 
See  Land  Purchase  Acts— Bonus.   29. 

INSPECTION. 

Alleged  infringement  of  patent 

[1906]  1  I.  R.  383 
See  Patent.    2. 

Bank    account    of    stranger    to    action — 

Notice  [1907]  2  I.  R.  130 

See  Banker^Bankers'  Books. 

Criminal  trial — Recordremoved  into  King's 

Bench  Division — Application  to  Divi- 
sional Court  for  order  to  inspect  jurors' 
book  [1914]  2  I.  R.  283 

See  Criminal  Law — Practice.     11. 

Dispensing  with — Sale  through  Congested 

Ditsricts  Board  to  tenants 

35  I.  L.  T.  R.  122 
See  Land  Purchase  Acts — Reservation-    1. 

Of  documents — Action  of  slander 

[1913]  2  I.  R.  313  ;  47  I.  L.  T.  R.  42 
See  Practice — Discovery.    7. 

INSPECTOR. 

Food  and  Drugs  Act,  1875 — Prosecution 

[1902]  2  I.  R.  569  ;  37  I.  L.  T.  R.  87 
See  Adulteration  (Food  and  Drugs).     15. 

Sale  of  Food  and  Drugs  Acts — Obstruction 

— Wilfulness 
[1910]  2  I.  R.  94  ;  44  I.  L.  T.  R.  81 
See  Food  and  Drugs — Sale.    4. 

INSTALMENT. 

Failure  to  pay — Arranging  debtor — Com- 
position notes 

[1906]  2  I.  R.  452  ;  40  I.  L.  T.  R.  178 
See  Bankruptcy — Arrangement.    32. 

Default  clause  [1905]  2  I.  R.  134 

See  Money  Lender.    3. 

INSTALMENT  MORTGAGE. 

Compulsory  purchase     [1910]  1  I.  R.  135 

See  Mortgage  (General).    23. 

Payment    of    instalment    by    successive 

tenants-for-life — -Priority 

[1900]  1  I.  R.  298 
See  Mortgage  (General).    45. 

Tenant-for-life— Purchase  of  perpetuity — 

Recoupment  [1910]  1  I.  R.    139 

See  Mortgage  (General).    49. 

INSTALMENT  ORDER— Defendant  assignee  of 
judgment  debt  due  by  plaintiff 

46  I.  L.  T.  R.  67 
See  Arrest  (Debtors  Act).     7. 

INSTALMENTS. 

Agreement  to   accept   payment   of  judg- 

ment   by— Registration    as    judgment 

mortgage  31  I.  L.  T.  R.  148 

See  Mortgage— Judgment   Mortgage.    4. 


ItlSTALMEHTS— continued. 

Debt — Several  in  arrear — Committal  order 

[1903]  2  I.  R.  557  ;  37  I.  L.  T.  R.  39 
See  Arrest  (Debtors'  Act).    2. 

Loan  repayable  by — Poor  law  guardians 

[1897]  1  I.  R.  272 
See  Poor  Law — Guardians.    1. 

Order  to  pay  by — Customs  pensioner 

[1899]  2  I.  R.  780 
See  Practice— Judgment.    8. 

Payment  of  debt  by — Debtors  Act 

31  I.  L.  T.  R.  161 
See  Practice— Judgment.    9. 

INSTRUCTIONS. 

Administration    and    trading    accounts — 

Costs  [1894]  1  I.  R.  544 

See  Solicitor— Bill  ol  Costs.    8. 

Costs,  party  and  party     [1900]  1  I.  R.  22 

See  Solicitor— Bill  of  Costs.    70. 

Costs— Particulars  45  I.  L.  T.  R.  154 

See  Solicitor — Bill  ol  Costs.     135. 

Costs — Taxation 

[1907]  1  I.  R.  85,  88,  422,  434 ; 
40  I.  L.  T.  R.  251  ;  41  I.  L.  T.  R.  7,  81, 128 
See  Solicitor- Bill  of  Costs.    71,  72 
•  Defence— Solicitor        [1901]  1  I.  R.  480  ; 

35  I.  L.  T.  R.  66  ;  1  N.  I.  J.  R.  104 
See  Solicitor— Bill  of  Costs.    50. 

■  For  brief— Costs     [1902]  2  I.  R.  431,  447  ; 

36  I.  L.  T.  R.  37  ;  2.  N.  I.  J.  R.  947 
See  Solicitor— Bill  of  Costs.    69. 

For  brief— Taxation       31  L  L.  T.  R.  157 

See  Solicitor — Bill  of  Costs.    43. 

For  brief — Crown  motion — Co.=it8 

40  I.  L.  T.  R.  247 
See  Solicitor— Bill  of  Costs.    55. 

For  brief — Taxation  between  party  and 

party  [1904]  2  I.  R   478  ; 

37  I.  L.  T.  R.  244  ;  4  N.  I.  J.  R.  37 
See  Solicitor— Bill  of  Costs.    29. 

INSULTING  BEHAVIOUR. 

Breach  of  peace — Dublin  Metropolitan  Police 
Act  (5  Vict.,  c.  24),  s.  14  (13)—"  Insulting  be- 
haviour" to  danger  of  peace — Distribution  of  hand- 
bills in  public  street — Trade  Disputes  Act,  1906.] 
Where  A.  distributed  to  passers-by  in  the  public 
street  near  his  former  place  of  employment 
handbills  having  provocative  reference  to  such 
employment : — Held,  that  he  may  be  guilty  of 
insulting  behaviour  whereby  abreach  of  the  peace 
may  be  occasioned  within  5  Vict.,  c.  24,  s.  14  (13). 
Dalton,  Appellant,  v.  White,  Respondent 

48  I.  L.  T.  R.  149 

INSURANCE. 

See  Insurance — Policy  of. 

Against  fire — Right  of  owner  of  insured 

property  to  recover  compensation  off 
county  for  malicious  burning 

[1915]  2  I.  R.  85 
See  Malicious  Injury.     18. 

Against  negligence  of  insurer's  servants — 

Defence  of  action — Negligence  in  con- 
ducting [1901]  2  I.  R.  262 
See  Arbitration — Staying  Proceedings.    3. 
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INSURANCE — continued. 

Arbitration  clause — Adjustment  of  loss 

[1894T  2  I.  R.  723  ;  28  I.  L.  T.  R.  95 
See  Arbitration — Staying  Proceedings.    2. 

■  Arbitration  clause — Staying  proceedings 

28  I.  L.  T.  R.  94 
See  Arbitration — Staying  Proceedings.    4. 

Bequests  of  leaseholds  for  life — Duty  o.' 

trustee  to  insure       [1897]  1  I.  R.  170 
See  Tenant- for- Lite  and    Remainderman. 
9. 

Cargo — Damage  by  perils   of  sea — Total 

loss — Notice  of  abandonment 

[1899]  2  I.  R.  257 
See  Ship— Cargo.    1. 

Company — ^Liability — Workman  resuming 

work — Compensation     paid     bv     em- 
ployer 36  I.  L.  T.'r.  126 
See  Worlcmen's  Compensation.    113. 

Estate    duty — Premiums    not    paid    by 

deceased  [1901]  2  I.  R.  67  ; 
35  I.  L.  T.  R.  37 
See  Revenue — Estate  Duty.     1. 
Fire — Money  paid  to  claimant  for  com- 
pensation for  malicious  injury 

32  I.  L.  T.  R.  32 
See  Malicious  Injury.    5. 

Life — Payment    of    premiums    by    puisne 

mortgagee  to  keep  up  policy 

[1899]  1  I.  R.  6,  12 
See  Salvage.    2. 

National  [1913]  2  I.  R.  453  ; 

47  I.  L.  T.  R.  172 
See  National  Insurance.    9. 

Policy  48  I.  L.  T.  R.  77 

See  Practice — Staying  Proceedings.    1. 

Policy — Efiected  by  wife  on  life  of  husband 

—  Tontine  —  Condition   indorsed    re- 
straining assignment 
[1898]  1  I.  R.  175  ;  32  I.  L.  T.  R.  5 
SeeHusbandand  Wife— Separate  Estate.  5. 

■  Policy — Lapse — Premiums  debited  in  loan 

account — Change  in  course  of  dealing 
[1897]  1  I.  R.  360 
See  Mortgage  (General).     7. 

Policy  of  50  I.  L.  T.  R.  114 

See  Arbitration — Agreement  to  Refer.    5. 

Policy — Trust — Additional  premiums  paid 

by   trustee  —  Participating   policy  — 
Profits  [1901]  1  I.  R.  255  ; 

1  N.  I.  J.  R.  48 
See  Trustee — Investments.    2. 

INSURANCE  FUND— Local  Registration  of 
Title  (Ireland)  Act,  1891,  ss.  92,  93— 
Lands  held  under  fee-farm  grant  com- 
pulsoriiy~acquired  by  district  council — 
Compensation  under  £60 — Eight  of 
council  to  be  registered  as  absolute 
owner  free  from  rent — Right  of  owner 
of  rent  to  compensation  out  of  in- 
surance fund  [1914]  1  I.  R.  65 
See  Labourers  (Ireland)  Acts.    41. 

INSURANCE  (NATIONAL). 

County   council — Labourers   employed   in 

repairs  of  roads — Liability  of  county 


INSURANCE  (NATIONAL)— coreiimaed. 

council    to    pay    contributions    under 
National  Insurance  Act,  1911 
[1914]  2  I.  R.  110, 120,  note;  47  I.  L.  T.  R.  238 
See  National  Insurance.    3,  4. 

County  council — Maintenance  of  roads — 

Direct  labour — Roads  other  than  main 
roads — Contributions  under  National 
Insurance  Act,  1911— Whether  district 
or  county-at- large  charges 

App.,  [1914]  2  I.  R.  489  ; 
48  I.  L.  T.  R.  196,  225 
See  National  Insurance.    5. 

INSURANCE— POLICY  OF. 

1.  Bonus — Contract.']  Where  an  insur- 
ance company  has  two  different  kinds  of  insur- 
ance, one  with  a  bonus,  the  other  without, 
at  different  rates,  a  person  entitled  to  the 
insurance  money,  without  bonus,  cannot  claim 
a  bonus  even  though  led  to  beheve  so  by  the 
representations  of  a  local  agent,  made  in  mistake, 
after  the  death  of  the  deceased.  Murphy  v. 
Prudential  Insurance  Co.  Co.  Ct.,  31  I.  L.  T.  439 

2.  Condition  —  Claims  by  insured — Sub- 
sequent bankruptcy  —  Compromise  by  company 
with  assignees  on  foot  of  policy — Before  payment 
of  amount  of  compromise,  discovery  by  company 
of  breach  of  condition  by  the  ins  red — Refusal  by 
company  to  carry  out  compromise  —  Liability.'] 
Premises  and  stock  therein  insured  against  lire 
were  burned  down.  The  insured  lodged  a  claim 
for  the  full  amount,  and  immediately  afterwards 
was  adjudicated  a  bankrupt.  The  company 
entered  into  a  compromise  with  his  assignees 
in  bankruptcy  in  respect  of  the  amount  to  be 
paid  under  the  policy.  It  being  discovered 
by  the  company  that  there  had  been  a  breach 
by  the  insured  of  a  covenant  contained  in  the 
policy  which  rendered  it  void,  they  refused  to 
carrjr  out  the  compromise : — Held,  that  the 
defendants  were  not  bound  by  the  compromise, 
and  that  it  could  not  be  enforced  against  them. 
Jf '  Entire  and  another  v.  Sun  Fire  Office 

Ex.,  29  I.  L.  T.  R.  103 

3. Indemnity  —  Contract — Interpleader — 

Bill  of  sale.]  A  contract  to  give  possession  of 
goods  at  some  future  date  on  the  happening  of 
a  particular  event  is  not  a  Bill  of  Sale  within 
the  provisions  of  the  Bills  of  Sale  Acts.  The 
Employers'  Liability  Assurance  Corporation  v. 
Melbourne 
Cir.  Cas.,  FitzGibbon,  L.J.,  35 1.  L.  T.  R.  100  ; 
1  N.  I.  J.  R.  190 
4. Life  assurance  company — Memoran- 
dum of  association — Policies  void — Recovery  back 
of  premiums — Interest  on  premiums — 33  cfc  34 
'Vict.,  c.  61.]  The  defendant  assurance  company 
carried  on  business  in  Ireland  and  had  issued 
policies  of  assurance  to  the  plaintiffs,  under 
which  the  person  insured  paid  a  weekly  or 
yearly  sum  to  secure  payment  of  a  specified 
sum  at  the  end  of  a  certain  number  of  years, 
provided  he  was  then  living,  but  if  he  died 
while  the  years  were  unexpired  a  portion  of  the 
premiums  already  paid  would  be  returned  to 
the  personal  representative  of  the  insured.      The 
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defendant  company's  memorandum  of  associa- 
tion, in  setting  out  the  objects  for  -which  the 
company  was  established,  excepted  "  the  issue 
of  policies  of  assurance,  upon  or  in  any  way 
relating  to  human  life."  The  plaintiffs  claimed 
that  the  company  was  carrying  on  the  business 
of  a  life  assurance  company  within  the  United 
Kingdom,  and  asked  for  an  order  that  the 
company  should  forthwith  deposit  the  sum  of 
£20,000  with  the  Accountant-General  of  the 
Court  of  Chancery  under  section  3  of  the  Life 
Assurance  Companies  Act,  1870,  and  that  the 
plaintifis'  policies  should  be  charged  thereon, 
and  alternatively  claimed  a  return  of  all  pre- 
miums paid,  with  interest : — Held,  that  the 
policies  were  of  the  character  excepted  by  the 
memorandum  of  association,  and  were  void  and 
of  no  effect.  Held  also  (reversing  Meredith, 
M.R.),  that  as  the  contract  between  the  company 
and  the  plaintiffs  was  void,  but  not  illegal,  the 
defendant  company  was  liable  to  pay  to  the 
plaintiffs  the  premiums  paid  by  them  to  the 
company,  but  without  interest;  Flood,  and 
others  v.  The  Irish  Provident  Assurance  Co., 
Ltd.,  and  the  Hibernian  Bank,  Ltd. 

App.,  46  I.  L.  T.  R.  214 

5. Knowledge    of    material    facts,    not 

disclosed,  acquired  by  agent  of  insuring  com- 
pany— Live  stock  policy — Proposal  basis  of 
•contract — Non-disclosure  in  proposal  of  facts 
known  lo  proposer  and  material  to  the  risk — 
Principal  and  agent — Liability  of  principal 
in  respect  of  antecedently  acquired  knowledge  of 
agent — Condition  in  proposal  that  insured  had 
not  "  withheld  important  information  " — Inter- 
pretation of  contract — Immaterial  finding  of 
jury.']  Every  act  of  an  agent  within  the  scope 
of  his  employment  is  the  act  of  his  principal ; 
and,  consequently,  all  knowledge  acquired  by 
the  agent,  when  acting  within  the  scope  of  his 
authorty,  is  the  knowledge  of  his  principal ;  but 
knowledge  acquired  by  the  agent  antece- 
dently to  his  becoming  agent  to  the  principal 
ought  not  to  be  imputed  to  the  latter,  and  the 
recollection  or  forgetfulness  of  the  agent  of 
matters  known  to  him  previous  to  that  relation 
ought  not  to  affect  the  liabihty  of  the  principal, 
except  in  cases  where  the  principal  purchases 
the  previously  obtained  knowledge  of  the  agent 
in  relation  to  a  particular  subject-matter  ;  or 
where,  from  his  position  and  relationship  to  the 
principal,  the  agent  is  the  agent  of  his  principal 
■"  to  know  or  to  inquire."  Dresser  v.  Norwood, 
1 7  C.  B.  (N.  S. ),  466,  distinguished.  S. ,  a  station- 
master  at  a  provincial  town,  acted  as  local  agent 
for  several  insurance  companies.  In  1907°the 
plaintiff  insured  with  one  of  these  companies, 
the  A.  and  N.,  through  8.  as  that  company's 
agent,  a  staUion  horse, valuable  for  stud  purposes, 
"but  suffering  from  an  incurable  malformation  of 
the  forelegs.  In  February,  1908,  the  A.  and  N. 
Company  refused  to  re-insure  the  staUion,  and 
that  refusal  was  communicated  to  the  plaintiff 
and  to  8.,  who  at  that  time  had  not  become  agent 
for  the  defendant  company.  In  1909,  iS.,  having 
Taeoome  agent  of  the  defendant  company,  the  plain- 
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tiff  agreed  to  insure  the  stallion  with  that  com- 
pany through  <S.,and  a  proposalfor  that  insurance 
was  signed  by  the  plaintiff  in  October,  1909.  The 
proposal  contained  several  questions  to  be 
answered  by  the  proposer,  and  at  the  foot  a 
declaratioA  by  the  proposer  that  he  warranted 
the  truth  of  the  statements  therein,  and  declared 
that  he  had  not"  withheld  any  important  inform- 
ation," and  agreed  that  the  declaration  and 
proposal  should  be  the  basis  of  his  contract  with 
the  company.  The  answers  in  the  proposal 
form  were  filled  in  by  8.,  acting,  to  that  extent, 
as  agent  for  the  plaintiff  ;  and  to  portion  of  one 
of  the  questions — i.e., "  Have  you  had  a  proposal 
for  live  stock  insurance  declined  ?  "  no  answer 
was  given.  The  policy  was  issued  by  the  defen- 
dants ;  and,  on  the  death  of  the  stallion,  the 
plaintiff  sued  the  defendants  for  the  sum  for 
which  the  stallion  had  been  insured.  The  defence 
relied  on  was  breach  of  condition  in  the  contract 
of  insurance  by  reason  of  (inter  alia)  the  non- 
disclosure of  a  refusal  for  live-stock  insurance, 
and  in  reply,  the  plaintiff  pleaded  knowledge  of 
the  refusal  by  the  defendants  at  the  time  the 
policy  was  effected,  and  waiver  of  the  breach. 
At  the  trial  the  jury  found  that  the  physical 
condition  of  the  stallion  and  also  the  previous 
refusal  for  his  insurance  were  "  important," 
but  disagreed  on  the  question  whether  important 
information  had  been  "  withheld."  The  learned 
Judge,  treating  the  disagreement  as  immaterial, 
entered  a  verdict  for  the  defendants.  Upon  a 
motion  for  a  new  trial : — Held,  that  the  know- 
ledge of  the  refusal  to  re-insure  the  stallion 
having  been  acquired  by  8.  previous  to  becoming 
the  agent  of  the  defendants  could  not  be  imputed 
to  them,  and  that,  the  jury  having  found  that 
the  refusal  was"  important,"  the  learned  Judge 
rightly  treated  the  disagreement  as  to  the  with- 
holding of  important  information  as  immaterial 
that  being  a  question  of  interpretation  of  the 
contract  between  the  parties,  and  that  the 
verdict  entered  should  stand.  Taylor  v.  York- 
shire Insurance  Co.  K.B.,  [1913]  2  I.  R  1 

6. Married  Women's  Property  Act,  1882, 

S.  11 — Insurance  in  favour  of  husband.]  A  wife 
effected  a  policy  on  her  own  life  in  favour  of  her 
husband,  under  the  Married  Women's  Property 
Act,  1882,  for  £1,000.  By  the  terms  of  the  pohcy 
the  insurance  company  promised  to  pay  £1,000 
to  the  husband,  or  his  executors,  administrators 
or  assigns,  on  the  death  of  the  wife.  The  husband 
paid  the  premiums  on  the  policy,  and  pre- 
deceased his  wife  : — Held,  that  the  trust  created 
by  the  policy  and  the  Act  in  favour  of  the 
husband  was  not  dependent  on  his  surviving  his 
wife,  and  that  the  policy  belonged  to  his  execu- 
tors and  not  to  his  wife.  Prescott  v.  Prescott 
m.  R.,  [1906]  1  I.  R.  155 

7. Notice  of  default  —  The    Collecting 

Societies  and  Industrial  Assurance  Companies 
Act,  1896  (59  &  60  Vict,  c.  26),  ss.  3,  16— 
Notice  of  default  before  forfeiture — Mode  of 
service.]  Notice  of  default  before  forfeiture  of 
an  insurance  policy,  as  required  by  section  3 
of    the    Collecting    Societies     and    Industrial 
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Assurance  Companies  Act,  1896,  is  well  served, 
within  section  16  of  that  Act,  if  sent  by  post, 
addressed  to  the  assured  at  his  last  known  place 
of  abode.  Morgan,  Appellant;  M'Clure,  Re- 
spondent Q.  B.,  [1899]  2  I.  R.  209 

8.  ■ Proposal  filled  by  company's  agent — 

Child  under ;^ve  years  oj  ago — 59<fc60  Vict.,ss.  62, 
84 — Proposal  basis  of  contract — Mistake  of 
company's  agent  in  stating  material  fact — Validity 
of  provision  excluding  company's  liability — 
Agent's  liability  suggested.]  Where  a  policy 
purports  to  provide  for  a  payment  of  a  sum  in 
excess  of  the  maximum  payable  under  the  pro- 
visions of  59  &  60  Vict.,  c.  25,  s.  62,  on  the  death 
of  a  child  under  five,  it  is  void  in  toto,  and  not 
even  the  sum  which  might  legally  have  been 
assured  is  payable.  The  fact  that  the  poUcy 
contains  other  provisions  which  are  legal  doe3  not 
save  it.  Where  an  insurance  company's  agent, 
with  full  knowledge  of  the  facts,  carelessly  fills 
up  the  proposal  form,  stating  the  child's  age 
inaccurately,  after  obtaining  the  proposer's 
signature  : — Semble,  he  must  be  taken  as  acting 
on  belialf  of  the  proposer,  and  the  company  is 
not  affected  with  his  knowledge  ;  also,  the  agent 
is  personally  liable  for  the  amount  for  which  the 
pohcy  might  legally  have  been  issued.  Connors 
T.   London  and  Provincial  Assurance  Co. 

Clr.  Cas.,  47  I.  L.  T.  R.  148 

9. •  Resulting  trust — Policy  taken  out  and 

premiums  paid  in  the  name  of  another.]  A  policy 
of  insurance  was  taken  out  by  L.  in  the  name  of 
and  on  the  life  of  J.  L.  paid  the  premiums,  and 
retained  possession  of  the  policy,  and  dealt  with 
it  as  his  own  property,  J.  never  making  any 
claim  thereto.  J.  afterwards  was  adjudicated 
a  bankrupt,  and  subsequently  died : — Held,  that 
the  policy  moneys  were  payable  to  L.,  and  not 
to  J.'s  assignees  in  bankruptcy  In  re  John 
SlaUery  K.  B.,  Pim  J.,  [1917]  2 1.  R.  278  ; 

51  I.  L  T.  R.  89 

10. Suicide— Condition  against— Ca«se  o/ 

death — Injury  by  accident  from  an  outward,  exter- 
nal, and  visible  means  or  cause  —  Drowning — 
Presumption  against  crime.]  H.  insured  his  life 
with  the  defendants  by  a  policy,  which  became  a 
claim  if  the  insured  sustained  any  bodily  injury 
by  accident  from  an  outward,  external,  and 
visible  means  or  cause,  and  died  solely  from  the 
effects  of  such  accident  within  ninety  days  ;  but 
the  defendants  were  only  bound  to  pay  after 
proof,  satisfactory  to  the  directors  of  the 
company  for  the  time  being,  of  the  cause  of  death 
had  been  given.  The  policy  contained  a  condition 
that  it  would  not  extend  to  death  by  suicide, 
and  a  condition  that  in  the  event  of  any  dispute 
arising  between  the  company  and  any  claimant 
it  should  be  referred  to  arbitration,  and  that  the 
decision  of  the  arbitrator  should  be  conclusive 
evidence  of  the  amount  payable  in  respectof  the 
claim,  and  that  obtaining  an  award  should  be  a 
condition  precedent  to  the  Uability  of  the  com- 
pany to  pay  any  claim  under  the  policy.  The 
insured  (H)  was  last  seen  alive  in  Cork  about 
7  o'clock  p.m.  on  the  1st  April,  1902.  On  the 
20th  Apiil,  his  body  was  found  in  the  south 
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branch  of  the  River  Lee,  about  one  mile  above 
Corlc,  without  any  marks  of  violence.  At  the 
coroner's  inquest  very  little  evidence  was  given, 
and  a  verdict  was  returned  of  "  found  drowned," 
and  a  newspaper  cutting,  containing  the  evidence 
and  the  finding  at  the  coroner's  inquest,  was  sent 
by  the  personal  representative  to  the  company, 
claiming  payment.  The  company  refused  to  pay 
and  the  matter  was  referred  to  arbitration. 
Further  evidence  was  given  before  the  arbitrator 
tending  to  explain  the  finding  of  the  body  in  the 
place  where  it  was  found,  and  to  prove  the 
probability  of  accident.  The  arbitrator  found 
that  the  death  was  caused  solely  by  drowning, 
that  the  insured  died  solely  from  the  effects  of 
bodily  injury  from  an  outward,  external,  and 
visible  means  or  cause,  but  that  no  evidence  was 
given  by  either  party  on  which  the  arbitrator 
could  find  or  determine  at  what  particular  part 
of  the  river,  in  what  manner,  under  what 
circumstances,  or  from  what  immediate  cause, 
he  became  immersed  in  the  river  so  as  to  be 
drowned,  or  on  which  he  could  find  or  determine, 
apart  from  any  presumption  of  law,  whether  the 
cause  of  death  was  accident  or  suicide.  He 
further  awarded  that  proof  of  death  by  drowning 
was  given,but  no  proof  was  given  to  the  directors 
from  which  they  ought  to  be  reasonably  satisfied 
that  the  death  was  accidental ;  if  on  the  true 
construction  of  the  policy,  the  onus  lay  on  the 
claimant  of  giving  such  proof,  he  awarded  that 
he  had  not : — Held,  by  Madden  and  Wright,  JJ., 
(1)  that  proof  by  the  administrator  of  H.  that  H. 
was  found  drowned  in  the  River  Lee,  and  that 
his  death  resulted  solely  from  drowning,  was  not 
a  sufficient  compliance  with  the  terms  and 
conditions  of  the  policy  to  entitle  the  adminis- 
trator of  H.  to  recover  ;  (2)  that  the  onus  lay  on 
the  administrator  oi  H.  to  give  to  the  company 
such  proof  of  the  drowning  of  H.,  and  the 
proximate  cause  thereof,  as  ought  reasonably  to 
satisfy  the  company  that  the  drowning  was  the 
result  of  accident.  Held,  by  Lord  O'Brien,  L.C.  J., 
(1)  if  there  was  nothing  more  in  the  case  than  the 
mere  fact  of  the  body  being  found  drowned,  that 
having  regard  to  the  presumption  against  suicide 
and  crime,  death  would  be  referable  to  an  acci- 
dent, a,nd  the  administrator  would,  accordingly, 
be  entitled  to  recover  ;  but  (2)  that  all  the  facts 
having  been  referred  to  the  consideration  of  thi» 
Court  by  the  arbitrator,  the  company  were,  and 
would  be,  justified  in  not  being  satisfied  that  the 
death  was  due  to  an  accident,  and  that,  accord- 
ingly, judgment  should  be  in  favour  of  the 
defendants.  Held,  by  the  Court  of  Appeal,  upon 
the  first  question,  that  death  by  drowning  is 
death  from  an  outward,  external,  and  visible 
means  or  cause,  and  that  death  from  such  a  cause 
is  prima  facie  death  by  accident ;  and  when  the 
tribunal  of  fact  found  the  evidence  so  equally 
balanced  that  there  was  precisely  the  same 
weight  of  evidence  in  favour  of  accident  as  of 
suicide,  the  presumption  of  law  against  crime 
would  entitle  the  claimant  to  recover  the  amount 
of  the  policy.  The  Court  of  Appeal  affirmed 
the  decision  of  the  King's  Bench  Division  as  to 
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the  second  question.     Harvey  v.  Ocean  Accident 

and  Guarantee  Corporation 

K.  B.,  App.,  ri905]  2  I.  R.  126 

11. Workmen's     Compensation     (War 

Addition)  Act,  1917 — Increased  payment — Lia- 
bility.'] An  insurance  company  insured  an 
employer  by  a  policy  dated  July  14,1911,  against 
claims  by  employees  under  the  Workmen's  Com- 
pensation Act,  1906  : — Held,  that  the  company 
was  not  liable  to  indemnify  the  employer  against 
the  increase  in  the  payments  granted  by  the 
Workmen's  Compensation  (War  Addition)  Act, 
1917.  Gilmore  v.  General  Accident  Assurance 
Corporation,  Ltd.         Co.  Ct.,  52  I.  L.  T.  R.  76 

INTENT— To      defeat      or     delay     creditors — 
Departure  from  dwelling-house 

ri916]  2  I.  R.  534 
See  Bankruptcy — Act  oi  Bankruptcy.    5. 

INTENTION. 

Malice — Conspiracy 

[1899]  2  I.  R.  667,  744  ;    [1901]  2  I.  R.  705 
See  Conspiracy.     1, 

Merger  of  charge  [1907]  1  I.  R.  91 

See  Merger.     7. 

■  Settlor — Equitable  estate  in  fee 

[1909]  1  I.  R.  319 
See  Deed — Construction.     6. 

Testator — Admissibility  of  parol  evidence 

of  [1903]  1  I.  R.  185 

See  Will— Election.    2. 

To  charge — Portions  beyond  term 

[1899]  1  I.  R.  96  ;  36  I.  L.  T.  R.  559 
See  Settlement — Construction.    32. 

To  keep  charge  in  existence 

[1904]  1  I.  R.  130,  148 
See  Tenant-for-Life  and  Remainderman. 
10. 

To  merge  [1896]  1  I.  R.  45 

See  Mortgage  (General).    31. 

To  pass  property  subject  to  special  power 

[1904]  1 1.  R.  452, 460 ;  38 1.  L.  T.  R.  130, 165 ; 

4  N.  I.  J.  R.  237 
See  Power — Execution.    26. 

INTENTION    TO    PROCEED— Default    of    ap- 
pearance— Lapse  of  a  year 

[1909]  2  I.  R.  698 
See  Practice — Continuing  Proceedings.    6. 

INTEREST. 

Administration  action — Covenant  in  mort- 

gage— Amount  recoverable 

[1905]  1  I.  R.  588 
,  See    Limitations,    Statute    of — Personal 
Action.    23. 

Alleged  payment — Originating  summons 

[1908]  1  I.  R.  38 
See  Limitations,  Statute  of — Realty.    43. 

Allowed  by  treasurer  of  county  council — 

Income  tax  [1910]  2  I.  R.  521 

See  Revenue — Income  Tax.    1. 

Alternative  rates — Payment  in  excess 

3  N.  I.  J.  R.  119 
See  Mortgage — General.    24. 
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Apportionment — Tenant-for-life     and    re- 

mainderman— Deficient  security 

[1902]  1  I.  R.  496 
•See  Tenant-for-Llfe  and  Remainderman   3. 

Arrear  of,  due  at  date  of  appointment  of 

receiver  by  mortgagee — Duty  to  pay 
[1898]  1  I.  R.  197 
See  Receiver. 

Arrears  recoverable — Covenant  not  to  sue 

till  happening  of  contingency 
[1906]  1 1.  R.  220,  224  ;  40  I.  L.  T.  R.  69 
-See  Power — Execution  of.    21. 

Bbnd— Penalty  [1900]  1  I.  R.  372 

See  Bond.     1. 

Charges   in   equal   priority   affecting  pur- 

chase-money of  lands  sold  under  Land 
Purchase  Acts — Varying  amounts  due 
for  arrears  of  interest—Deficiency  of 
purchase-money  [1915]  1  I.  R.  27 

.See  Land  Purchase  Acts — Incumbrance.  1. 

Compulsory  purchase — Conveyance 

[1895]  1  I.  R.  169  ;  29  I.  L.  T.  R.  54 
See  Lands  Clauses   Acts— Compensation. 
6. 

Debt  due  to  banker — Simple  interest 

31  I.  L.  T.  477 
See  Banker — Account.  4. 

Disqualification  for        [1894]  2  1.  R.  527 

See  Justices — Jurisdiction  (Petty  Sessions). 
26. 

Excessive    rate    of — Action    by    money- 

lender on  promissory  note  —  Final 
judgment  motion — Remitting 

33  I.  L.  T.  R.  109 
See  Bill  of  Exchange.    3. 

Excessive     rate — Default     clause — Harsh 

and  unconscionable   transaction 

[1905]  2  I.  R.  134 
See  Money  Lender.    3. 
Grossly  in  excess  of  risk — Loan  by  money- 
lender— Re-opening   transaction 

[1913]  2  I.  R.  416 
See  Money  Lender.    5, 

Improper  investment  by  trustee — Acquies 

cenee  of  tenant-for-life 
[1896]  1  I.  R.  340,  345  ;  30 1.  L.  T.  R.  51 
See  Trustee— Breach  of  Trust.     1. 

Incumbrance — Vesting  order — Purchase  of 

Land  Acts — Statute   of  Limitations 

[1896]  2  I.  R.  401 
See  Limitations,  Statute  of — Realty.    52. 

In  lieu  of  rent  [1909]  1  I.  R.  63,  66; 

48  I.  L.  T.  R.  47 
See  Land  Purchase  Acts- Interest  in  Lieu 
of  Rent. 

Interlocutory  order  directing  payment  of 

costs — Time  from  which  interest  runs 
[1915]  1  I.  R.  273 
See  Solicitor — BUI  of  Costs.     126. 

Judgment  mortgage — Pending  bankruptcy 

proceedings  29  1.  L.  T.  R.  39 

See  Bankruptcy — Practice.    7. 

Judgment — Statute  of  Limitations 

[1897]  1  I.  R.  556 
See   Limitations,   Statute   of—   Personal 
Action.    17. 
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ISTEREST— continued. 

Labourers   Acts — Compulsory   acquisition 

of  land — Interest  on  compensation 
awarded — Claim  payable  out  of  poor 
rate — Time  within  which  action  must 
be  brought  [1914]  1  I.  R.  297  ; 

48  I.  L.  T.  R.  203 
See  Laboureis  (Ireland)  Acts.    39. 

Legacy — Gift  of  interest  for  maintenance 

[1894]  1  I.  R.  69 
See  Wm— Vesting.    3. 

Mortgage — Covenant  for  reduction  of,  if 

paid  continuously  within  specified 
time— Breach  32  I.  L.  T.  R.  8 

See  Mortgage  (General).    26. 

Mortgage — Incumbrancer's  position 

]1903]  1  I.  R.  348 
See    Limitations,    Statute     of — Personal 
Action.    24. 

Mortgage — Judgment — Merger 

[1895]  1  I.  R.  274  ;  29  I.  L.  T.  R.  52 
iSee  Judgment.    3. 

Mortgage — Proviso    for    reduction     of — 

Overpayment  [1901]  1  I.  R.  78 

See  Mortgage  (General).    27. 

■ On    amount   underpaid   on  allocation  by 

Court  in  administration  of  intestate's 

estate  [1916]  1  I.  R.  253 

See  Practice — Administration — Action.  3. 

On  appointed  share 

[1910]  1  I.  R.  280  ;  44  I.  L.  T.  R.  199 
See  Power — Execution.    29. 

On  arrears  of  rent  due  at  date  of  purchase 

agreement — Tenant-for-life — Death   of 

[1909]  1 1.  R.  157,  164  ;  43 1.  L.  T.  R.  160 

See  Land  Purchase  Acts — Arrears  ol  Rent.  9. 

On  money — Debts — Bankruptcy 

[1902]  2  I.  R.  57  ;  35  I.  L.  T.  R.  137 
iSee  Bankruptcy — Adjudication.    3. 

On  mortgage — Holding  subject  to  purchase 

annuity  [1909]  1  I.  R.  306  ; 

43  I.  L.  T.  R.  232 
See  Land  Purchase  Acts — Restriction  on 
Charging.    2. 

• On    purchase-money — Delay    in    making 

title — Possession — Interest 
[1908]  2  I.  R.  317  ;  4i2 1.  L.  T.  R.  136 
See  Vendor  and  Purchaser — Interest  on 
Purchase-money. 

On  purchase-money — Land  Law  (Ireland) 

Act,    1896,    s.    40 — Tenant   accepting 
offer  [1910]  2  I.  R.  626,  634 

See  Tenant  Purchaser. 

On  purchase-money — Purchase  of  estate  by 

Congested  Districts  Board 

[1916]  1  I.  R.  153,  162 
See    Land    Purchase    Acts — Interest    on 
Purchase-money.    4. 

On  purchase-money — Sale  of  middleman's 

estate — Arrears  of  head-rent 
[1909]  1  I.  R.  63,  66  ;  43  I.  L.  T.  R.  47 
See  Land  Purchase  Acts — Interest  in  Lieu 

of  Rent. 

Overdraft — Bank — Salary     to     bank     as 

treasurer  to  cover  interest 
[1898]  2  I.  R.  530  ;  31  L  L.  T.  R.  8 
See  Municipal  Corporation — Accounts.    2. 


ISTEREST— continued. 

■ Over-payment  by  mortgagor — Mistake  of 

fact— Ignorance  of  proviso  for  reduction 
on  punctual  payment — Default  in 
punctual  payment — Effect  as  to  rate  of 
subsequent  interest — Statute  of  Limita- 
tions [1914]  1  I.  R.  188 
See  Mortgage  (General).    25. 

Payment  by  devisee  of  mortgagor 

[1896]  1  I.  R.  206,  223 

See    Limitations,    Statute    of — Personal 

Action.     15. 

— —  Payment  by  one  of  several  mortgagors — • 

Statute  of'Limitations  [1897]  2  I.  R.614 

See    Limitations,    Statute    of — Personal 

Action.    13. 

Rate    of — At    60    per    cent. — Contract — 

Fraudulent    concealment    of    lender's 
identity  35  I.  L.  T.  R.  246 

-See  Contract.     17. 

Rate   of — Debt   due   to   estate   of   wife's 

next-of-kin  [1903]  1  I.  R.  106 

See  Limitations,  Statute  of — Trusts.     10. 

Rate  of — Mortgage  by  executrix 

33  I.  L.  T.  R.  93 
-See  Executor — Administration.    1. 

Rate  of — Mortgage — Merger 

[1900]  1  I.  R.  85,  103  ; 
[1901]  1  I.  R.  530  ;  36  I.  L.  T.  R.  3 
-See  Mortagage — Priority.    3. 

Sale    of   freehold   premises — Vacant   pos- 

session— Non-completion  on  appointed 

day— Wilful  default 
[1906]  1  I.  R.  287,  477;  40  I.  L.  T.  R.  112 
See  Vendor  and  Purchaser — Conditions  of 

Sale.    25. 
Statute  of  Limitations — Part  payment — 

Presumption  where  owner  of  mortgage 

is  also  owner  of  part  of  mortgaged  lands 

[1906]  1  I.  R.  370 

-See  Limitations,  Statute  of — Realty.    31. 

Subrogation  [1895]  1  I.  R.  533 

-See  Company — Borrowing  Powers.    3, 

• Transfer  of  mortgage — Arrears 

[1902]  1  I.  R.  471 
-See  Mortgage  (General).    52. 

INTEREST    IN    POSSESSION— Estate    duty- 
Conveyancing  form     [1906]  2 1.  R.  272 
See  Revenue — Estate  Duty.    7. 

INTEREST  ON  MONEY. 

1. Company — Debenture  ■ —  Security     to 

bank  for  advances  —  Eight  to  prove  for.]  A 
company  issued  to  a  bank,  as  security  for 
advances,  six  debentures  of  the  company  for 
£1,000  each,  bearing  interest  at  5  per  cent-, 
accompanied  by  a,  letter  of  charge.  The  bank 
charged  interest  on  the  overdraft  of  the  com- 
pany. The  company  was  afterwards  wound  up. 
At  the  date  of  the  winding-up  the  company  was 
indebted  to  the  bank  in  a  sum  larger  than  the 
amount  of  the  debentures,  exclusive  of  interest 
thereon,  which  had  not  been  paid  : — Held,  ■  that 
the  bank  was  entitled  to  interest  on  the  deben- 
tures.    In  re  Vint  d;  Sons 

M.  R.,  [1905]  1  I.  R.  112 
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INTEREST  ON  MOHEY— continued. 

2.  Costs  —  Charged  upon  land — Interest 

not  mentioned  in  charging  order — Interest  allowed.} 
Where  by  order  of  a  Court  costs  are  declared 
to  be  charged  upon  land,  when  taxed  and  ascer- 
tained, such  charge  will  carry  interest  (although 
interest  was  not  mentioned  at  the  time  the  order 
was  made)  in  the  same  manner  as  any  other 
equitable  charge.  Lippard  v.  Sicketts  (L.  R.  14 
Eq.  291)  followed.  In  re  MacDermott  and  others 
App.,  [1912]  1  I.  R.  166, 170;  45  I.  L.  T.  R.  284. 

3. Arrears  ol  jointure  charged  on  lands 

sold  under  the  Land  Purchase  Acts — Death  of 
jointress  long  prior  to  soZe.]  Under  a  marriage 
settlement,  a  jointure,  charged  on  thesettled  lands 
became  payable  to  the  wife  on  the  death  of  the 
husband  in  1880.  The  wife  died  in  1897.  The 
jointure  was  then  heavily  in  arrear.  By  her  will 
she  bequeathed  the  arrears  to  her  daughter-in- 
law.  Payments  on  account  of  the  arrears  were 
made  from  time  to  time  by  the  agent  for  the 
owner  of  the  lands.  The  lands  were  subsequently 
sold  under  the  Land  Purchase  Acts.  The 
amount  due  for  arrears  was  in  dispute,  but, 
on  the  vouching  before  the  Examiner,  it  was 
agreed  between  the  parties  to  accept  as  the  basis 
of  calculation  the  amount  shown  to  be  due  in 
1909  by  the  ledger  account  of  the  agent : — Held, 
that  no  interest  was  payable  on  the  arrears. 
Ussher's  Estate  Wylie.  j.,  [1918]  1  I.  R.  259  ; 
52  I.  L.  T.  R.  115 

4. Will — Married    woman — Exercise     of 

general  power  of  appointment  over  reversionary 
fund — Legacy — Time  fixed  for  payment  of — 
Interest,  from  what  time  payable.]  A  married 
woman,  in  exercise  of  a  general  power  of  appoint- 
ment, given  by  her  marriage  settlement  over  a 
trust  fund,  subject  to  the  life  interest  of  her 
husband,  appointed  that  after  his  death  the 
trust  fund  should  be  held  by  the  trustees  upon 
trust  to  pay  a  number  of  legacies  to  various 
persons,  some  absolutely,  and  some  for  life,  with 
remainders  over,  and  appointed  her  husband 
residuary  legatee.  Her  husband  survived  her. 
Upon  his  death  the  trust  fund  was  transferred 
by  the  trustees  of  the  settlement  to  her  executor, 
who  proceeded  to  pay  the  legacies.  The  executor 
of  the  husband,  who  was  also  executor  of  the 
wife,  claimed  that  interest  was  not  payable  upon 
the  legacies  until  the  expiration  of  one  year  from 
the  death  of  the  husband  : — Held;  (1)  that  a  time 
was  fixed  by  the  will  for  payment  of  the  legacies 
namely,  at  the  date  of  the  death  of  the  tenant- 
for-life,  and  that,  therefore,  interest  ran  from 
that  date  ;  (2)  that  even  if  no  time  was  fixed  by 
the  will  for  payment  of  the  legacies,  the  fund 
out  of  which  they  were  payable  being  a  revsr-  ■ 
sionary  one,  the  period  of  grace  given  to  the 
executor  for  payment  of  legacies  was  extended 
from  one  year  after  the  death  of  the  testatrix 
to  the  date  at  which  the  reversionary  fund  fell 
into  possession,  and  that  interest  began  to  run 
from  the  date  of  the  death  of  the  tenant-for- 
life.  In  re  Gyles,  deceased;  Gibbon  v.  Chaytor 
M.  R.,  [1907]  1  I.  R.  65 

48  I.  L.  T.  R.  247 

See  War — Emergency  Legislation.    12. 


INTEREST  ON  MO^EY— continued. 

-  [1914]  1  I.  R.  188  ;  48  I.  L.  T.  R.  201 
See  Mortgage  (General).    25. 

Acceptance  of  reduced  rate    47 1.  L.  T.  R.  89 

See  Limitations,  Statutes  of — Realty.    9. 

Costs  charged  by  order  of  Court  on  estate 

[1912]  1 1.  R.  166, 170  ;  48  I.  L.  T.  R.  284 
See  Solicitor — BlU  of  Costs.     74. 

Mortgage — Arrears  of — Bonus 

[1912]  I.  R.  488 
See  Land  Purchase  Acts — Bonus.    30. 

Mortgage — Covenant  by  mortgagor  not  to 

pay  for  five  years  unless  land  previously 
sold  under  Land  Purchase  Acts — 
Agreement  for  payment  of  differential 
interest  in  such  event — Irish  Land  Act, 
1903,  s.  24  (6)  46  I.  L.  T.  R.  46 

See  Land  Purchase  Acts — Practice.    4. 

INTEREST  SUIT— Staying  one  of  two— Costs 
3  N.  I.  J.  R.   275 
See  Probate  (and  Administration) — Prac- 
tice.   55. 

INTERIM    TRANSFER— Licence— Assignee    of 

transferee  [1901]  2  I.  R.  352  ; 

35  I.  L.  T.  R.  202  ;  1  N.  I.  J.  R.  44 

See  Licensing  Acts — Licensing  Certificate. 

18. 

INTERLINEATIONS. 

■  Deed — Presumption 

[1900]  1  I.  R.  178,  192 
See  Settlement — Construction.    39. 

Filing  of  affidavit  with  interlineations  not 

initialled  45  I.  L.  T.  R.  244 

See  Practice — Affidavit.    4. 

INTERLOCUTORY   INJUNCTION— Restraint  of 
trade  40  I.  L.  T.  R.  27 

See  Contract.    29. 

INTERLOCUTORY  JUDGMENT 

39  I.  L.  T.  R.  269 

See  Practice — Judgment.    11. 

INTERLOCUTORY  ORDER. 

Appeal  to  House  of  Lords 

See  Practice — Appeal.    10,  11. 
— ■ — ■  Appeal — Vendor  and  purchaser  Act 

[1899]  1  I.  R.  113,  118 
See  Practice — Appeal.     15. 

INTERMEDDLING— Executor— Refusal  to  take 
out  probate  [1894]  1  I.  R.  551 

See  Probate   (and    Administration)— Re- 
nunciation. 

INTERMEDIATE   INCOME. 

Conditions  in  restrain  of  marriage — Will 

[1905]  1  I.  R.  45. 
See  Will — Condition.     13. 

Testamentary — Appointment 

[1910]  1  I.  R.  280  ;  44  I.  L.  T.  R.  199 
See  Power— Execution.    29. 

INTERNATIONAL  LAW.    See  War. 
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INTERPLEADER. 

See  Praetice — Interpleader. 

Civil  Bill— Sessions     [19091  2  I.  R.  589  ; 

43  I.  L.  T.  R.  249 
See  County  Court — Practice.    36. 

Substantiating  claim      43  I.  L.  T.  R.  236 

See  County  Court — Praetice.    37. 

INTERPRETATION    CLAUSE  —Deed  —  Words 
of  limitation  [1906]  1  I.  R.  607 

See  Deed— Construction.    5. 

INTERROGATORIES 

[1918]  2  I.  R.  411,  420  ; 

52  I.  L.  T.  R.  26,  185 
See  Practice — Discovery.    15. 

Defamation — Defence  of  fair  comment  and 

justification — Information  on  which 
defamatory  statement  founded — Names 
of  informants  46  I.  L.  T.  R.  77 

See  Practice — Discovery.    34. 

Ejectment — Conditional  limitation 

[1904]  2  I.  R.  421  ; 
38  I.  L.  T.  R.  45  ;  4  N.  I.  J.  R.  88 
See  Practice — Discovery.    22. 

Infringement  of  patent    17  I.  C.  L.  R.  783 

See  Practice — Discovery.    32. 

Libel  47  I.  L.  T.  R.  294 

See  Practice — Discovery.    35. 

Settlement  of,  by  senior  counsel 

[1901]  1  I.  R.  480  ; 
35  I.  L.  T.  R.  66  ;  1  N.  I.  J.  R.  104 
See  Solicitor— Bill  ol  Costs.    50. 

Slander — Exact  words  used 

1  N.  I.  J.  R.  112 
See  Praetice — Discovery.    28. 

INTERVENIENT  —  Probate    action— Pleadings 
closed — Form  of  order    1  N.  I.  J.  R.  77 
See     Probate     (and     Administration) — 
Praetice.    27. 

INTERVENING  INTEREST— Redemption  of 

42  I.  L.  T.  R.  207 
See  Land  Purchase  Acts — ^Vesting  Order.  1. 

INTERVIEW— With  cHent-Costs  of 

31  I.  L.  T.  R.  151 
See  Solicitor— Bill  o!  Costs.    81. 

INTESTACY. 

Descent — Infant  taking  by — Conveyancing 

Act,  1881,  s.  42  [1899]  1  I.  R.  337 

See  Trustee— Appointment.    6. 

Devolution  of  title        [1898]  1  I.  R.  91  ; 

[1899]  1  I.  R.  30 
See  Special  Occupancy.     1. 

[1906]  1 1.  R.  469 ;  48  I.  L.  T.  R.  41 

See  Limitations,  Statute  ol — Realty.    21. 

Chattels  real — Married  woman  next-of-kin 

in  possession — Husband's  rights  . 

46  I.  L.  T.  R.  197 
See  Limitations,  Statute  of — Realty.     19. 

Mother— Advancement  [1909]  1  I.  R.  172 

See  Advancement.    2. 

Next-  of -kin — Occupation — Franchise 

See  Parliament — ^Franchise.    80,  83,  84, 
86. 


INTESTACY — conlinued. 

Presumption  against        [1900]  1  I.  R.  56 

See  Will— Absolute  Gift.    13. 

Registration    of    judgment    as    mortgage 

against  share  of  next-of-kin 
[1901]  1  I.  R.  429  ;  [1902]  1  I.  R.  514  ; 
35  I.  L.  T.  R.  146  ;  36  I.  L.  T.  R.  35  ; 
1  N.  I.  J.  R.  226 ;  2  N.  I.  J.  R.  51 
See  Mortgage — Judgment  Mortgage.    8. 

Registration    of    judgment    as    mortgage 

against  share  of  next-of-kin 

[1899]  1  I.  R.  1 
See  Mortgage— Judgment  Mortgage.    9. 

Residue— Express  trust  [1908]  1  I.  R.  327 

See  Limitations,  Statute  of — Trusts.    5. 
Widow's  share  whether  barred  by  settle- 
ment [1894]  1  I.  R.  138 
See  Distributions,  Statute  of.    2. 

INTESTATES  ESTATES  ACT,  1890. 

1. Administration  —  Lands    purchased 

under  Land  Purchase  (Ireland)  Acts — -Eealty  or 
personalty — Valuation  under  Intestates  Estates 
Act,  1890  (53  cfc  54  Vict,  c.  29) — Local  Registra- 
tion of  Title  Act,  1891.  ss.  84,  85,  86.]  Lands 
purchased  under  the  Land  Purchase  (Ireland) 
Acts,  subject  to  annuities  payable  to  the  Irish 
Land  Commission,  are  for  administration  pur- 
poses to  be  valued  as  personalty  under  section  6 
and  not  as  realty  under  section  5  of  the  Intestates 
Estates  Act,  1890.  In  re  NaugJiten,  deceased ; 
NaugJiten  v.  Naughlen 

Barton,  J.,  [1910]  1 1.  R.  363 

2. Assets  under  £500 — Entry  by  widow — 

Acquiescence  o}  next-of-hin — Proof.]  Where  a 
widow  enters  into  possession  of  a  farm  and  other 
assets  of  her  intestate  husband,  claiming  that 
same  are  her  property  under  the  Intestates 
Estates  Act,  1890,  the  acquiescence  of  the  next- 
of-kin  for  eleven  years  is,  where  such  a  widow's 
position  is  altered  by  reason  of  such  acquiescence, 
the  strongest  possible  corroboration  of  such  claim 
by  the  widow.     O'Connor  v.  O'Connor 

M.  R.,  50  I.  L.  T.  R.  103 
See   Cases   under   Husband   and   Wife — 
Intestates  Estates  Act,  1890. 
Entire  assets  claimed  by  widow — Admin- 
istration action  35  I.  L.  T.  71 
See  Executor — Actions.    25. 

Valuation  of  freehold  registered  land  under 

[1918]  1  I.  R.  488 
See  Administration.    3. 

Valuation  under  49  I.  L.  T.  R.  71 

See  Land  Registry.    49. 


INTIMIDATION. 

See  Land  Purchase  Acts — Jurisdiction. 


4. 


Newspaper — How  proved 

[1903]  2  I.  R.  146  ;  3  N.  L  J.  R.  76 
See  Criminal  Law — Evidence.    14. 

INTOXICATING  LIQUOR. 

Sale  of — Judicial  tenancy 

[1905]  1  I.  R.  472  ;  39  I.  L.  T.  R.  203 
See  Land  Law  Acts— Statutory  Conditions. 

4. 
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INTOXICATING  LIQUORS. 

Sale  to  children      [1904]  2 1.  R.  498,  587  ; 

37  I.  L.  T.  R.  120 ;  40  I.  L.  T.  R.  138  ; 

42  I.  L.  T.  R.  149  ;  4  N.  I.  J.  R.  40 

See  Licensing  Acts — Offences.    26,  41,  42, 

43. 
See  Cases  under  Licensing  Acts. 
•  48  I.  L.  T.  R.  42 

See  Practice — Certiorari.    20. 

Sale    of — Judicial    tenant — Off    licence — 

Injunction  [1899]  1  I.  R.  248 

See  Land  Law  Acts — Statutory  Conditions. 
5. 

INVESTMENT. 

By  trustees — Purchase  of  freeholds 

[1913]  1  I.  R.  69 
See  Trustee — Investment.    3. 

Deficiency  security — Tenant-for-life     and 

remainderman  [1902]  1  I.  R.  496 

See  Tenant-for-Lite  and  Remainderman. 
3. 


Directions  as  to — Will- 


Absolute  gift 
[1902]  1  I.  R. 
Absolute  Gift.    30. 


79 


See  Will- 

Money  lodged  in  Land  Judges'  Court  under 

provisional    offer — Duty     of     solicitor 
having  carriage         [1895]  1  I.  R.  259 
<See  Solicitor — Duties.    3. 

Redemption  price  of  head  rents 

[1911]  1  I.  R.  297 
See  Land  Purchase  Acts— Superior  Interests . 

48. 

Trust  funds — Purchase-money   of  land — 

Public  trustee 

[1905]  1  I.  R.  532,  546 
See  Public  Trustee. 

Trust    funds  —  Improper    investments  — 

Acquiescence     of    tenant  -  for  -  life  — 

Interest 
[1896]  I.  R.  340,  345  ;   30  I.  L.  T.  R.  51 
See  Trustee— Breach  of  Trust.     1. 
See  Cases  under  Trustee — Investment. 

INVESTMENTS — Company  whose  principal  busi- 
ness consists  in  making 

[1918]  2  I.  R.  510 
See  Revenue — Excess  Profits  Duty.    2. 

I  0  U — Donatio  mortis  causa 

[1899]  1  I.  R.  405 
See  Donatio  Mortis  Causa.    4. 

IRISH  CHURCH  ACT.  28  I.  L.  T.  R.  40 

See  Graveyard.    4. 

1869  [1914]  1  I.  R.  321,  344 

See  Ecclesiastical  Law.     1. 
— —  Graveyard — Bight  of  rector  and  church- 
wardens to  designate  place  of  burial 

28  I.  L.  T.  R.  40 

IRISH  CHURCH  BUILDINGS  ACTS. 

[1914]  1  I.  R.  321,  344 
See  Ecclesiastical  Law.    1. 


IRISH  CHURCH  MISSIONS— Legacy  to 

[1910]  2  I.  R.  251  ;  44  L  L.  T.  R.  67 
See  Charity— Gift  to.    6. 

IRISH    DEVELOPMENT    GRANT— Land    Act, 
1903,  3.  38  [1909]  2  I.  R.  199 

See  County  Council. 

IRISH    EDUCATION    ACT,    1892— Attendance 
Order— Form  of  order    [1914]  2 1.  R.  59 
See  Schools. 

IRISH  LAND  COMMISSION. 

Annuity  payable  to,  under  Land  Purchase 

Acts— Crown  debt        [1915]  2  L  R.  66 
Sec  Practice — Execution.    10. 

Annuity  payable  to,  under  Land  Purchase 

Acts  —  Holding  subject  to  —  Property 
passing  on  death — Principal  value — ^In- 
cumbrance [1915]  2  I.  R.  149 
See  Revenue — Estate  Duty.    8. 

Compulsory    purchase — Costs    of    sale — 

Discretion  of  Judicial  Commissioner 
[1915]  1  I.  R.  169  ;  48  I.  L.  T.  R.  25 
See    Land    Purchase    Acts — Compulsory 
Purchase.    2. 

Ejectment  by,  for  non-payment  of  rent  by 

tenant  failing  to  sign  purchase  agree- 
ment [1918]  2  I.  R.  231.  244 ; 
52  1.  L.T.  R.  45 
See    Landlord    and   Tenant — Action   for 
Recovery  of  Land.     16. 

Land    Purchase    Acts — Compulsory    pur- 

chase— Jurisdiction  of  Judicial  Com- 
missioner to  award  costs  of  sale  against 
Land  Commission  [1914]  1  I.  R.  248 
See  Land  Purchase  Acts — Superior  Interest. 
11. 

Moneys  coming   to,   out    of  ConsoUdated 

Fund  or  provided  by  Act  of  Parliament 
for  specific  purposes — Crown  debt 

[1914]  1  I.  R.  175 
See  Crown  Debt.    2. 

Tithe  rentcharge  payable  to — Tithe  rent- 
charge  subject  to  lease  of  which  only 
short  term  unexpired — Redemption 
price  [1914]  1  I.  R.  302 
See  Land  Purchase  Acts — Superior  Interest. 
87. 

IRISH  LETTERS—  Name  and  address  of  owner 
of  cart  [1906]  2  I.  R.  181  ; 

40  I.  L.  T.  R.  76 
See  Name  on  Cart 

IRISH  SOCIETY.  47  I.  L.  T.  R.  123 

See  Ulster  Plantation. 

IRISH    SOLICITOR— Undertaking    professional 

work  in  Ireland  for  EngUsh  solicitor — 

Retainer  [1917]  2  I.  R.  138,  144 ; 

51  I.  L.  T.  R.  101 

See  Solicitor— Bill  of  Costs.    75. 
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IRREGULARITY. 

Agreements  fixing  fair  rent — Taking   ofE 

file  [1899]  2  I.  R.  557 

See  Land  Law  Acts— Fair  Rent.    9. 

Amendment  of  writ — Claim  for  costs 

[1899]  2  I.  R.  196 
See  Practice  —  Writ  Specially  Indorsed. 
16. 

Election  petition' — ^Alleged  to  be  presented 

prematurely — ^Waiver 
[1909]  2  I.  R.  90,  103  ;  43  I.  L.  T.  R.  5 
See  Election  Petition.    1. 
— —  Local  Government  election — Not   infring- 
ing   upon    principles    of    Ballot    Act, 
1872 — Absence    of   corrupt   or   illegal 
practice  by  candidate 
[1908]  2  I.  R.  433  ;  42  I.  L.  T.  R.  224 
See  Election  Petition.    2. 
— —  Eegistration  of  Qiancery  order  as  a  judg- 
ment—Privilege       [1901]  2  I.  R.  115 
See  Deiamation— Privilege.    1. 
— —  Registration  of  consent  order  as  a  judg- 
ment [1889]  1  I.  R.  104 
See  Practice — Consent.    2. 

Writ  of  summons — ^Indorsement — Exces- 

sive claim  for  costs 
[1901]  2  I.  R.  350  ;  35  I.  L.  T.  R.  20  ; 
1  N.  I.  J.  R.  36 
iSce  Practice^Writ  of  Summons.    10. 

ISSUE. 

Default  of — Settlement — Limitation 

[1897]  1  I.  R.  68 
See  Settlement — Construction.    9 

Default  of — Woman  of  55 — Presumption 

34  I.  L.  T.  R.  135 
See  Settlement — Construction.    36. 

Eldest  male  issue — Nomen  coUectivum 

[1913]  1  I.  R.  143 
See  Will— Estate  in  Realty.     16. 


ISSUE — continued. 

— —  Gift    of    personal    estate — Words    which 
would  confer  an  estate  tail  in  realty 

[1907]  1  I.  R.  73 
See  Will— Life  Estate.    1. 

Gift  to  five  legatees — Remainder  to  eldest 

male  issue — Gift  over — ^Vesting 

[1900]  1 1.  R.  386 

See  Will— Vesting.     5. 

— — ■  Marriage       settlement  — ■  Construction  — 

"  Issue "    includes    all    descendants — 

Children  and  grandchildren  taking  per 

capita  [1895]  1  I.  R.  115 

See  Settlement — Construction.    22. 

Meaning  of,  in  a  settlement  28 1.  L.  T.  R.  112 

See  Settlement — Construction.    21. 

Possibility  of — Direction  to  settle  legacies 

—Payment  [1903]  1  I.  R.  119 

See  Will — Executory  Trust.    1. 
— - — ■  Possibility  of,  extinct — Woman  past  age  of 
child-bearing       [1915]  1  I.  R.  198,  330 
See  Merger.    3. 

—  Read  "children"— Will     [1899]  1  I.H.  491 
See  Will— Words.    20. 

—  Taking  as  purchasers     [1918]  1  I.  R.  227 
See  Annuity.    2. 

—  Takmg  per  stirpes  [1913]  1  I.  R.  343 
See  Settlement — Construction.    27. 


ISSUES. 

[1916]  1 1.  R.  299 ;  50 1.  L.  T.  R.  122 

See  Practice — Trial  ol  Issues  between  Co- 
defendants. 

Findings    for    plaintiff    and    defendant — 

General  costs — Costs  of  action — Taxa- 
tion —  Separate  —  Apportionment  of 
costs  [1904]  2  I.  R.  40 ; 

3  N.  I.  J.  R.  304 
See    Solicitor — Bill  of  Costs.    97. 
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JESUITS. 

Bequest  to  rector  of  Jesuit  Order  in  aid  of 

school — Validity  of 

[1901]  1  I.  R.  394 ;  35  I.  L.  T.  R.  238 
See  Will— Speeifie  Bequest.    2. 

Teacher  in  college  under  control  of 

[1899]  1  I.  R.  508 
See  Will — Condition.    4. 

JOINDER. 

Causes  of  action 

See  Practice — Joinder  of  Causes  of  Action, 
ahd  Practice  Parties. 

Parties 

See  Practice — Parties. 

JOINDER  OF  ATTORNEY-GENERAL— Resolu- 
tion of  county  council  approving  of 
defective  propsal  by  rural  district 
council  to  make  a  road — ^Action  by 
ratepayer  [1913]  1  I.  R.  63,  193  ; 

47  I.  L.  T.  R.  51,  53 
See  Local  Government — Roads.    5. 

JOINDER      OF      CAUSES     OF     ACTION— £5 

awarded  on  each  count — Costs 

52  I.  L.  T.  R.  130 
See  Practice — Costs.    30. 

JOINDER  OF  DEFENDANTS 

2  N.  I.  J.  R.  125 
See  Practice— Parties.    12. 

JOINDER  OF  PARTIES— Concurrent  with 

47  I.  L.  T.  R.  297 
See  Practice — Service.    15. 

JOINT  COMMITTEE. 

District  lunatic  asylum — Appointment  of 

medical  officer — Mandamus 

[1909]  2  I.  R.  276,  284  ; 
42  I.  L.  T.  R.  233 ;  43  I.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

Lunatic  asylum — Action  against 

36  I.  L.  T.  R.  28  ;  2  N.  I.  J.  R.  67 
See  Local  Government — Lunatic  Asylum. 

JOINT  DEBTORS— Compromise  with  one 

[1895]  2  I.  R.  41,  59 
See  Practice — Compromise. 

JOINT  LIABILITY. 

— —  And  several — Executors 

[1902]  1  I.  R.  320  ;  35  I.  L.  T.  R.  163  ; 
1  N.  I.  J.  R.  257 
See  Executor — Liabilities.    4. 

Executor  de  son  tort      [1897]  1  I.  R.  513 

See  Executor— Executor  de  son  Tort.     2. 


JOINT  OCCUPATION. 

Inhabitant  householder — Owner  registered 

— Subject  to  eqixities  49  I.  L.  T.  R.  186 
jSee  Parliament — Franchise.    139. 

Next-of-kin  of  deceased  tenant 

See  Parliament— Franchise.    80,  83,  86. 

Partnership  premises    45  I.  L.  T.  R.  105 

See  Parliament — Franchise.    144. 

Qualifying    premises    devised    subject   to 

right  of  residence  in  another  party 

[1894]  2  I.  R.  372 
See  Parliament — Franchise.    94. 

JOINT  OWNERS. 

Not  deriving  interests  under  same  title — 

£5  freeholder  49  I.  L.  T.  R.  177 

See  Parliament — Franchise.    38. 

Summons  for  ejectment  of  small  tenement 

brought  by  one  of  two  joint  owners 
[1913]  2  I.  R.  381  ;  47  I.  L.  T.  R.  246 
See  Justices — Jurisdiction  (Petty  Sessions). 
46. 

JOINT  POWER. 

Contingent  sole  power — Covenant  to  exer- 
cise [1906]  1  L  R.  220,  224 ; 
40  I.  L.  T.  R.  69 
See  Power — Execution.    21. 

Contingent    sole   power  in  one    of   joint 

donees — Covenant 

[1901]  1  I.  R.  12, 261 
iSee  Power — Execution.    8. 

JOINT  RECEIPT— Husband  and  wife— Trusts 
Entireties  [1894]  1  I.  R.  267 

See  Settlement — Construction.    17. 

JOINT  TENANCY. 

£5  freehold  franchise — ^Vesting  Order  by 

Land  Commission 

[1911]  2  I.  R.  170  ;  45  I.  L.  T.  R.  132 
-See  Parliament— Franchise.    28. 

Evidence  [1911]  l  I.  R.  281 

See  Husband  and  Wife— Separate  Estate. 

Gift  by  will  for  "  support "  of  testator's 

adult  children  [1912]  1  I.  R.  416 

See  Will— Absolute  Gilt.    33. 

Gift  of  farm  and  chattels  to  wife  to  manage 

to  best  advantage  of  self  and  children 
[1918]  1  I.  R.  429 
See  Will — Punctuation. 

Gift  to  three  persons  while  unmarried 

34  I.  L.  T.  R.  194 
See  Will— Death    Coupled  with  Contin- 
gency.   4. 

Next-of-kin — Statute  of  Limitations 

[1901]  1  I.  R.  298  ;  35  I.  L.  T.  R.  93 
See  Limitations,  Statute  of— Realty.    35. 
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JOINT  TENANCY— comtinaed. 

Next-of-kin — Satute-barred  shares 

[1906]  1  I.  R.  469  ;  48  I.  L.  T.  B.  41 
See  Limitations,   Statute  ot — Realty.   21. 

JOINT  TENANT. 
1. Building  by  one  on  joint  property— 

Improvements  —  Contributions  between  joint 
tenants — Contract.]  In  the  absence  of  contraoi 
one  joint  tenant  who  expends  money  on  im- 
provements on  the  joint  estate  has  no  lien  upon 
the  premises  pro  tanto  for  the  money  he  has 
expended.     Treanor  v.  Dowdall 

M.  R.,  42 1,  h.  T.  R.  251 

2. Severance — Assignment  of  chattel  real 

— Husband  and  wife.}  By  a  paper  writing,  not 
under  seal,  executed  on  the  marriage  of  A.  with 

B.  in  1855,  reciting  an  agreement  by  A.'s  father 

C,  to  make  over  to  A.  C.'s  right,  title,  and  in- 
terest in  a  certain  farm,  held  for  a  chattel  term, 
in  consideration  of  B.'s  fortune,  it  was  witnessed 
that  C,  who  was  an  executing  party  to  the 
document,  "  covenanted  and  agreed  with  A. 
that  he  (C)  did  thereby  grant  and  assign  to  A. 
and  B."  the  said  farm,  to  hold  the  same  to  the 
said"  A.  and  B.,  their  heirs,  executors,  adminis- 
trators, and  assigns,"  for  the  residue  of  the 
term : — Held,  1st,  that  the  instrument  passed 
an  immediate  interest  in  the  farm  to  A.  and  B. 
as  joint  tenants ;  ?ndly,  that  A.,  the  husband, 
not  having  disposed  of  the  farm  during  the 
coverture,  the  joint  tenancy  was  not  severed, 
and  that  on  the  death  of  A.,  B.,  who  survived 
liim,  became  solely  entitled  to  the  farm.  In  re 
Hoban  {deceased)  ;  Lonergan  v.  Hoban 

R.,  [1896]  1 1.  R.  401 

3. Severance — Joint  tenants  for  a  term 

of  years — Agreement  for  sub-lease  of  entire  pre- 
mises by  one  joint  tenant  reserving  rent  to  hi'm- 
self — Subsequent  confirmation  by  other  joint 
tenant — No  severance  effected — Landlord  and 
Tenant  (/r.)  Act,  1860,  ss.  3,  4,  42.]  Where  one 
of  two  joint  tenants  of  premises,  held  by  them 
for  a  term  of  years,  entered  into  an  agreement 
to  grant  a  sub-lease  of  the  entire  premises  at 
a  rent  payable  to  himself,  and  the  other  joint 
tenant  subsequently  confirmed  the  letting  by 
endorsement  in  the  fold  of  the  agreement,  and 
the  joint  tenant  party  to  the  agreement  died  : — 
Held  (affirming  the  judgment  of  Johnson,  J.), 
that  the  sub-lease  did  not  operate  as  a  severance. 
Per  Gibson,  J. — On  the  ground  that  the  subse- 
quent confirmation  operated  as  a  ratification  of 
the  contract  as  entered  into  on  behalf  of  both 
co-owners  by  the  joint  tenant  party  to  the 
demise,  and  so  an  admission  that  the  letting 
was  made  for  the  common  benefit.  Per  Barton, 
J. — For  reason  given  by  Gibson,  J.,  and  also 
on  ground  that  severance  of  a  joint  tenancy 
caimot  legally  result  unless  the  entire  share  at 
least  of  one  joint  tenant  is  afiected.  Connolly 
V.  Connolly  (1 1.  L.  T.  298  ;  17  I.  Ch.  R.  208  ; 
I.  R.  1  Eq.  376)  commented  on.  Butterley 
V  M'Kechnie  N.  P.,  35  I.  L.  T.  R.  226  ; 

K.  B.,  36 1.  L.  T.  R.  77  ;  2  N.  I.  J.  R.  26,  222, 271 

Freeholder  48  I.  L.  T.  R.  158 

See  Parliament— Franchise.    26. 


JOINT  TESXST— continued. 

Settlement  —  Personalty  —  Limitation  to 

the  use  of  the  husband  and  intended 
wife,  and  the  husband's  children  by 
former  marriage,  and  children  of  in- 
tended marriage  —  Springing  use  — 
Bankruptcy  of  husband 

[1895]  II.  R.  7 
See  Settlement— Construction.    23. 

Subdivided  holding — Land  Law  (Ireland) 

Act,  1896,  s.  5,  sub-s.  3 
[1899]  2  I.  R.  81,  88  ;  33  I.  L.  T.  R.  3 
See  Land  Law  Acts— Conjunct  Tenant.    4. 
— —  Subletting  by  one  joint  tenant 

[1902]  1  I.  R.  410  ;  35  I.  L.  T.  R.  229 
See  Land  Law  Acts — Subletting.    6. 

Will — Construction — Power    of    advance- 

ment [1902]  1  I.  R.  372,  467 

See  Will — Joint  Tenancy,  and   Tenancy 
in  Common.    1. 

■  Will — Substitutionary  gift 

[1896]  1  I.  R.  600 
See  Will— Words.     14. 

JOINT  TENANTS — Residuary  bequest  to  persons 
as  [1918]  1  I.  R.  394 

See  Will — Lapse. 

JOINTURE. 

1. Sale  of  part  of  land  comprised  in 

absolute  order — Conveyance — Lands  sold  subject 
to  a  jointure  indemnified  against  jointure  by 
unsold  lands.^— Incumbrances  prior  to  jointure — 
Bights  of  jointress.]  In  1879  and  1880  an  estate 
was  put  up  for  sale  in  fifty-one  lots,  and  twenty- 
nine  lots  were  sold,  and  the  proceeds  of  the  sale 
applied,  pro  tanto,  to  pay  ofl  the  incumbrances. 
Among  the  charges  affecting  the  lands  was  a 
jointure  of  £300  a  year,  created  by  indenture 
dated  16th  August,  1876.  The  conveyances  were 
executed  to  the  purchasers,  subject  to  the  join- 
ture, but  indemnified  against  the  jointure  by  lots 
47  to  51,  which  are  still  unsold.  In  1906  it 
was  agreed  to  sell  the  rest  of  the  lands  remaining 
unsold  to  the  tenants  under  the  Land  Purchase 
Acts.  The  jointure  having  fallen  into  arrear,  the 
jointress,  in  February,  1907,  brought  an  action 
in  the  Chancery  Division  against  the  purchasers 
of  the  lands  sold  in  1880,  to  raise  the  amount  of 
her  j  ointure.  The  purchasers  applied  to  the  Land 
Judge  for  an  order  that  the  receiver  should  pay 
the^ents  of  lots  47  to  51  to  the  jointress  on 
account  of  the  arrears  of  her  jointure  in  indemni- 
fication of  the  purchasers.  This  was  opposed  by 
mortgagees,  whose  incumbrances  were  prior  in 
date  to  the  jointure  : — Held,  by  Ross,  J.,  that  the  , 
purchasers,  by  their  conveyances,  obtained  a 
charge  by  way  of  indemnity  on  lots  47  to  51 
superior  to,  and  in  priority  of,  the  incumbrances. 
Held,  by  the  Court  of  Appeal  (varying  the 
decision  of  Ross,  J.),  that  the  jointress  could  not 
recover  for  her  own  use  out  of  any  part  of  the 
estate  any  money  on  foot  of  her  jointure  until 
the  incumbrances  on  the  schedule  of  incum- 
brances prior  to  the  jointure  had  been  paid. 
In  re  Rowes'  Estate. 

Ross,  J.,  App  ,  [1907]  1  I.  R.  380,  388 
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JOINTURK — continued. 

2. Lands  comprised  in  absolute  order 

lor  sale,  subject  to  contingent  jointure — Portion 
oj  lands  sold  siibject  thereto,  but  indemnified  by 
other  portions  not  then  sold — Subsequent  sale  of  the 
other  portions  discharged  from  jointure — Bights  of 
jointress  as  against  prior  incumbrancers.']  Where 
lands  are  conveyed  by  Landed  Estates  Court 
conveyance,  subject  to  an  annuity,  but  indemni- 
fied against  same  by  other  lands  comprised  in 
the  absolute  order  for  sale,  the  indemnity  so 
created  must  be  made  effective  as  against  the 
lands  liable  thereto,  notwithstanding  the  fact 
that  incumbrancers  thereon  having  priority  to 
the  annuity  are  thereby  prejudiced.  In  1879  and 
1880  the  estate  of  E.  H.  B.  was  put  up  for  sale 
in  the  Landed  Estates  Court  in  fifty-one  lots, 
under  conditions  of  sale  which  provided  {inter 
aZia)  that  each  of  lots  1  to  46  would  be  sold 
subject  to  the  entire  of  a  jointure  rentcharge pay- 
able to  the  wife  of  the  owner  for  her  life  in  the 
event  of  her  surviving  him,  but  indemnified 
against  payment  of  any  part  of  same  by  lots  47  to 
51,  which  would  be  sold  by  the  Court  primarily 
liable  to  bear  the  same  in  certain  proportions. 
Twenty-nine  lots  were  sold  at  the  time,  and  were 
conveyed  to  the  respective  purchasers  in  accord- 
ance with  the  above  condition.  E.  H.  B.  died  in 
1896,  leaving  his  wife  him  surviving.  In  1906 
proceedings  for  the  sale  of  the  lands  comprised  in 
the  remaining  lots,  including  the  indemnifying 
lots,  under  the  Land  Purchase  Acts,  were  com- 
menced, but  the  estimated  purchase-money  was 
insufiicient  to  discharge  the  incumbrances  having 
priority  to  the  jointress.  In  1907,  the  jointure 
being  in  arrear,  the  jointress  instituted  the  action 
of  Bowe  V.  Oough  and  others  in  the  Chancery 
Division  to  raise  her  jointure,  naming  the  pur- 
chasers of  lots  1  to  29  as  defendants.  Thereupon, 
in  Bowe's  Estate  ([1907]  1  I.  B.  380),  on  the 
application  of  the  purchasers,  Ross,  J.,  being  of 
opinion  that  the  purchasers,  by  their  convey- 
ances, obtained  a  charge  by  way  of  indemnity 
on  lots  47  to  51  in  priority  to  the  incumbrancers, 
made  an  order  directing  the  receiver  to  apply  the 
rents  and  profits  of  lots  47  to  51  in  relief  of  the 
indemnified  purchasers.  On  appeal  from  this 
order,  the  Court  of  Appeal,  being  of  opinion 
that  no  money  would  be  payable  in  respect  of 
the  jointure,  or  any  indemnity  provided  in 
respect  of  it,  out  of  any  of  the  lands  subject  to 
the  said  jointure,  until  it  was  seen  by  the  result 
of  the  sale  of  the  estate  what  moneys  (if  any) 
were  properly  applicable  to  meet  the  said 
jointure,  and  any  arrears  thereof,  after  providing 
for  prior  incumbrances,  discharged  the  order  of 
Ross,  J.,  ([1907]  1 1.  R.  388).  The  defendants  in 
Bowe  V.  Gough  and  others,  who  had  admitted 
liability,  thereupon  obtained  leave  to  amend 
their  defence  in  accordance  with  the  terms  of 
the  order  of  the  Court  of  Appeal,  and,  on  the 
hearing  of  the  action,  Kenny,  J.,  made  an  order 
declaring  the  jointure  well  charged,  and  directing 
certain  inquiries,  but  refused  to  appoint  a 
receiver  or  direct  the  sale  of  the  lands,  and 
declared  bis  order  to  be  without  prejudice  to  such 
rights  as  the  order  of  the  Court  of  Appeal  de- 
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clared  to  exist  in  favour  of  unpaid  incumbrancers 
in  Bowe'sEstate  ([1907]  1  L  R.  388).  The  join- 
tress appealed  from  the  latter  part  of  the  order, 
but  the  Court  of  Appeal  held  that  the  appeal 
could  not  be  allowed  consistently  with  their 
former  order.  On  appeal  to  the  House  of 
Lords  :  (1)  the  order  of  the  Court  of  Appeal 
in  Bowe  v.  Gough  and  others  was  reversed, 
and  the  order  of  Kenny,  J.,  was  varied  by  dis- 
charging the  latter  part  of  the  order,  and  by 
making  an  order  for  the  appointment  of  a 
receiver  over  the  rents  and  profits  of  the  lands, 
for  the  purpose  of  discharging  the  jointure  ;  and 
(2)  the  order  of  the  Court  of  Appeal  in  Bowe's 
Estate  was  reversed,  and  the  order  of  Ross,  J., 
was  restored.  Bowe  v.  Gough ;  Gough  v. 
Bolton 

Kenny,  J.  (lor  M.R.)  App.,  [1908]  1 1.  R.  402, 411; 

H.  L.,  [1909]  1  I.  R.  93 

[And  1909,  A.C.  64.] 

Agreement  to  pay  annuity  "  out  of  first 

and  readiest  of  means  " — Performance 
[1896]  1  I.  R.  149,  162 
See  Settlement — Construction.    2. 

Fixed  gale  days — First  payment — Appor- 

tionment [1906]  1  I.  R.  533 

See  Apportionment. 

Interest  in  land  under  Judgment  Mortgage 

Act  33  I.  L.  T.  R.  182 

See  Mortgage — Judgment  Mortgage.    10. 

Interest  on  arrears  of     [1918]  1  I.  R.259  ; 

52  I.  L.  T.  R.  115 
See  Interest  on  Money.    3. 

Jointure  and  portions  charged  on  lands — 

Postponement    of    jointure   in   favour 
of   mortgagee   of  lands —  Intervening 
portion— Priorities      [1895]  1  I.  R.  87 
See  Assignment.     2. 

Prima  facie,  meaning  of — Power  to  appoint 

jointure — Appointment    of   rentcharge 
during  life  of  husband 

[1915]  1  I.  R.  266 
See  Settlement — Construction.    24. 

Redemption  of  [1900]  1  I.  R.  151 

See  Land  Purchase     Acts — Superior  In- 
terest.   49. 

Redemption  price  of       38  I.  L.  T.  R.  248 

See  Land  Purchase    Acts — Superior  Ir 
terest.    50. 

JUDGE — Words  uttered  in  course   of  judicial 
proceedings — ^Immunity 
[1918]  1  I.  R.  245  ;  52  I.  L.  T.  R.  141 
See  Delamation — Libel.     11: 

JUDGE  OF  ASSIZE— Appeal  to 

[1913]  2  I.  R.  87. 
See  Beltast  Local  Acts.     1. 

JUDGE'S  CHARGE— Shorthand  note  of 

[1918]  2  I.  R.  361,  377 
See  Practice — Evidence.    8. 

JUDGMENT. 

1. Effect  ol,  under  Pigot's  Act — Charge 

on  land — Bight  to  foreclosure — Equitable  mort- 
gage— Statute    of   Limitations — Trustee   in  pos- 
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session.]     W.  H.   M.,  being  entitled  to  three 
houses  in  the  County  of  Dublin,  held  under  a 
lease  for  lives  renewable  for  ever,  by  a  settle- 
ment dated  the  28th  June,  1837,  executed  on 
his  marriage  with  E.  K.,  conveyed  the  premises 
to  F.   W.  M.  and  F.   B.   K.,  upon  trust  for 
W.  H.  M.  for  life,  or  until  bankruptcy  or  failure 
of  credit,  with  remainder  to   E.   K.   for  life  ; 
and  after  the  death  of  the  survivor  upon  trust 
in  default  of  issue  (which  event  happened)  to 
reoonvey  the  premises  to  W.  H.  M.,  his  heirs 
and  assigns.    W.  H.  M.,  on  the  31st  May,  1831, 
gave  a  bond  to  F.  W.  M.  for  the  sum  of  £1,000, 
conditioned  for  payment  of  £500,  with  interest 
at  5  per  cent.,  on  which  judgment  was  entered 
in  Trinity  Term,  1841,  and  by  an  award  of  the 
11th  December,  1841,  made  on  a  submission  to 
arbitration  between  F.  W.  M.  and  W.  H.  M., 
it  was  declared  that  the  judgment  should  stand 
as  security  for  £279  15s.     By  an  order  of  the 
Lord    Chancellor,    dated    the    22nd    February, 
1842,  in  a  cause  petition  of  M.  v.  M.,  it  was 
ordered  that  W.  H.  M.  should  pay  to  F.  W.  M. 
the  sum  of  £600  with  interest,  at  6  per  cent., 
and  this  order  was  duly  registered  as  a  judgment 
under  3  &  4  Vict.,  c.  105,  s.  28.     By  a  settle- 
ment of  30th  July,  1851,  and  an  indenture  of 
even  date,  made  on  the  marriage  of  F.  W.  M. 
with   G.    K.,   these   judgments   and   the    sums 
secured  by  them  were  assigned  to  L.   B.   and 
R.  H.  C.  upon  trust  to  raise  the  amounts  and 
stand  possessed  thereof  in  trust  for  F.  W.  M. 
for  life,  and  after  his  decease  in  trust  for  his 
wife  for  life,  and,  subject  thereto,  in  trust  for 
the    children    of    the    marriage.      W.    H.    M. 
became  embarrassed  shortly  after  his  marriage, 
and   his   wife   entered   into   possession   of   the 
income  of  the  trust  property.       W.  H.  31.  died 
on  the  6th  September,  1861  ;   and  Mrs.  M.  sur- 
vived until  the  29th  September,  1877.     From 
1874  the  defendant  F.    W.  M.   was  in  actual 
receipt  of  the  rents  for  her,  and  after  her  death, 
thinking  that  he  was  bona  fide  entitled  to  the 
property  as  heir-at-law  of  W.  H.  M.,  he  retained 
the   rents   himself.        In    1891    the    defendant 
F.  W.  M.  discovered  that  he  was  not  entitled 
to  the  property,  and  that  the  title  was  in  the 
plaintiffs ;    but  he  claimed  the  right  to  retain 
the  rents  for  the  purpose  of  satisfying  the  sums 
due    under    the    judgments    and    fifty    years' 
interest  as  a  credit  against  the  rents  : — Held 
(reversing  the  decision  of  the  Master  of  the  Rolls) , 
that  there  was  no  right  in  F.  W.  M.,  under  the 
judgments,  to  recover  the  lands  in  a  foreclosure 
action ;  that  any  claim  which   F.    W.    M.   had 
under  the  judgment  was  barred  by  the  Statute 
of    Limitations,    and   that   the   plaintiffs  could 
compel    a    re-conveyance    without    paying    off 
the   amount  due  on  the  judgments.      Shea  v. 
Moore  App.,  [1894]  1  I.  R.  158 

2.  Elegit — Judgment  entered  up  prior  to 

the  ISth  July,  1850 — Assignment — Enrolment — 
Execution — Practice.]  The  assignment  of  a 
judgment  entered  up  before  the  Judgment 
Mortgage  Act  (13  &  14  Vict.,  c.    29)  may  be 
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enrolled,  and  a  writ  of  degit  may  be  issued  on 
foot  of  such  judgment.     Lyons  v.  Kearney 
Ex.,  [1895]  2  I.  R.  39  ;   28  I.  L.  T.  R.  97 

3.  Merger — Mortgage.]    By  a  mortgage 

deed  the  mortgagor  covenanted  to  pay  the 
mortgage  debt  on  a  day  named,  and  (by  a 
separate  covenant)  to  pay  interest  at  £60  per 
cent.,  so  long  as  any  principal  money  secured 
by  the  mortgage  should  remain  unpaid  after  the 
day  named,  on  the  said  principal  sum,  or  on 
so  much  as  shall,  for  the  time  being,  remain 
unpaid.  The  mortgagee  obtained  judgment 
against  the  mortgagor  for  the  principal  and 
interest  then  due  : — Held  (affirming  the  decision 
of  Porter,  M.R.),  on  the  authority  of  Popple  v. 
Sylvester  (22  Ch.  D.  98),  that  the  security  of  the 
mortgage  was  not  merged  in  the  judgment, 
but  that  the  mortgagee  was  entitled  to  interest 
at  £60  per  cent,  subsequently  to  the  date  of 
the  judgment.     Lowry  v.  Williams 

App.,  [1895]  1  I.  R.  274  ;  29  I.  L.  T.  R.  52 

4. Not    registered    within    twenty-one 

days  from  date  of  entering — Irish  Bankrupt 
and  Insolvent  Act,  1857  (20cfc  21  Vict,  c.  60), 
s.  336 — Debtor's  summons^Adjudication.]  A 
judgment,  though  not  registered  within  twenty- 
one  days  from  the  date  of  its  recovery,  if 
suf&cient  in  amount  and  otherwise  valid,  will 
support  an  adjudication  in  bankruptcy  upon  a 
debtor's  summons  taken  out  by  the  judgment 
creditor.         In  re  Murphy 

App.,  [1895]  1  I.  R.  339 

5. Registration — Old  judgment — 9    Oeo. 

II.,  c.  5-^1  <fc  42  Vict.,  c.  57.]  The  9  Geo. 
II.,  c.  5  (an  Act  for  the  more  effectual  assigning 
of  judgments,  &c.),  has  been  repealed  by  the 
Statute  Law  Revision  (Ir.)  Act,  1878.  The 
practice  of  enrolling  memorials  of  assignments 
of  judgments  under  the  .statute  has  therefore 
ceased,  and  the  Court  will  not  make  an  order 
for  the  enrolment  of  such  a  memorial.  Stannus 
V.  Stannus  Q.  B.,  28  I.  L.  T.  R.  47 

6. Registration  —  Priority  — ■  Charge  on 

land  created  by  will — Put  in  settlement  on  mnrriage 
of  legatee — Interest  on  land — 3  (fc  4  Vict ,  c.  105, 
s.  22—13*  14  Vict,  G.  29,  s.  4.]  In  1806 
a  judgment  was  recovered  against  the  then 
owner  of  the  lands  for  sale  m.  this  matter. 
This  judgment  was  re-registered  on  June  19, 
1875,  but  was  not  again  re-registered  until  March 
4,  1898.  In  1868  the  then  owner  of  the  lands 
subject  to  the  judgment  by  his  will  charged 
the  lands  with  £8,000  for  his  younger  children. 
The  testator  died  in  1878.  One  of  his  younger 
children,  on  her  marriage,  assigned  her  share 
of  the  £8,000  to  the  trustees  of  her  marriage 
settlement,  which  was  executed  on  November  21, 
1881,  more  than  five  years  after  the  last  pre- 
ceding registration  of  the  judgment : — Held 
by  the  Court  of  Appeal  (affirming  the  decision 
of  Ross,  J.),  that  the  judgment  was  not  post- 
poned to  the  share  of  the  charge  so  settled  by 
reason  of  its  having  been  allowed  to  go  out  of 
registration.    In  re  Baldwin's  Estate 

App.,  [1903]  1  I.  R.  333 
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7.  ■ — —  Re-registration — Failure  to  re-register 
every  five  years — Priority.]  The  failure  to  re- 
register judgments  every  five  years  in  accordance 
with  the  provisions  of  the  Judgment  Mortgage 
Act,  1850,  does  not  affect  the  priority  of  regis- 
tered judgment  creditors,  inter  se,  but  only  as 
regards  subsequent  purchasers,  mortgagees,  and 
creditors.  Pour  judgments  originally  entered  in 
the  Court  of  Exchequer  in  the  years  1755,  1757, 
and  1758,  were  registered  in  accordance  with  the 
provisions  of  the  Judgment  Mortgage  Act,  1850. 
One  of  the  judgments  was  re-registered  every 
five  years  ;  but,  as  regards  the  other  judgments 
there  were  gaps  of  over  five  years  in  the  re- 
registration  : — Held,  that  the  priority  of  the 
judgments,  inter  se,  was  not  affected  by  the 
failure  to  re-register  the  judgments  every  five 
years.     In  re  Boyse's  Estate 

Ross.  J.,  [1910]  1 1.  R.  292 

8.  Revivor  of — Stay  of  execution.]    On 

motion  at  the  suit  of  one  of  the  conuzors 
of  a  judgment,  of  Michaelmas  Term,  1847, 
that  the  ex  parte  order  for  liberty  to  revive 
the  judgment  should  be  varied,  the  Court, 
upon  its  appearing  that,  by  the  condition  of 
the  bond  and  warrant  by  virtue  of  which  the 
judgment  was  entered,  he  was  only  to  become 
liable  in  the  event  of  the  death  of  his  brother 
(the  other  conuzor)  and  of  his  succession  to  his 
brother's  estate,  directed  that  stay  of  execution, 
until  the  death  of  the  brother  and  further  order 
of  the  Court,  should  be  marked  upon  the  margin 
of  the  revived  judgment,  although  no  stay  of 
execution  appeared  upon  the  original  one. 
Willis  V.  Gildea 

C.  P.,  [1865]  16  I.  C.  L.  R.,  App.  xxiii 
See  Cases  under  Practice — Judgment. 

Action  of  detinue — Costs  [1899]  2  I.  R.  108 

See  Practice — Costs.    21. 

Action    to    recover    possession    of   land — 

Eviction  of  portion  of  leasehold  for 
non-payment  of  rent  issuing  out  of 
the  entire  [1897]  2  I.  R.  191,  210 

See   Landlord    and    Tenant — Action    lor 
Recovery  of  Land.    13. 

Administration   action — Payment   by   ex- 

ecutor under  guarantee — Transferee  of 
mortgage  for  future  advances 

[1909]  1  I.  R.  57 
See  Mortgage  (General).    21. 

After  a  lapse  of  years — Month's  notice  of 

intention  to  proceed     [1909]  2 1.  R.  698 
See  Practice — Continuing  Proceedings.    6. 

Against  executors — Insolvent  estate — Ad- 

ministration [1904]  1  I.  R.  376  ; 

38  I.  L.  T.  R.  98,  217 
See  Executor — Actions.     17. 

Against  wife  for  costs  of  divorce  proceed- 

ings— Bar  to  claim  against  husband 
[1912]  2 1.  R.  116,  125  ;  45  L  L.  T.  R.  918 
See  Husband  and  Wile — Divorce. 

Allowance  for  use  in  Court  of  Appeal  of 

report  of,  furnished  hy  reporter  of 
Council  of  Law  Reportuig 

11899]  I  I.  R.  107 
See  Solicitor— Bill  of  Costs.    .'i«. 
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Application  under  Or.  XLII.,r.  24,  for  leave 

to  issue  execution  on —  When  to  be  ex 
parte,  and  when  on  notice 

[1915]  2  I.  R.  52 
See  Practice — Execution.    6. 

Authority  of  solicitor  to  issue  execution 

[1912]  2  I.  R.  551 
See  Practice— New  Trial.    9. 

Breach  of  covenant  to  repair 

[1904]  1  I.  R.  240 
See  Tenant-Ior-Life  and  Remainderman. 
7. 

By  default — Computation  of  time — Holi- 

days [1894]  2  I.  R.  654 ; 

28  I.  L.  T.  R.  115 
See  Practice — Time.    3. 

By  default— Estoppel    [1900]  2 1.  R.  565  ; 

34  I.  L.  T.  R.  27,  84 
See  Estoppel.     11. 

By    default  —  Specially   indorsed   writ  — 

Tenant-at-will — Alleged  surprise 

[1910]  2  I.  R.  194 
See    Practice — Writ    Specially    Indorsed. 
10. 

Consent — Joint  liability 

[1895]  2  I.  R.  41,  59 
See  Practice — Compromise. 

De  bonis  testatoris — Fieri  facias — Executor 

de  son  tort  [1895]  2  I.  R.  90 ; 

28  I.  L.  T.  R.  146 
-See  Sheriff.    31. 

Declaration  of  validity  and  effect  of 

[1906]  1  I.  R.  618,  630 
See  Practice — Staying    Proceedings.    10. 

Default  48  I.  L.  T.  R.  243 

iSee  Estoppel.    8. 

Default  of   appearance — Service  of  writ — 

Death  of  process  server    1  N.  I.  J.  R.  87 
See  Practice — Judgment.    7. 

Directing  inquiry  as  to  damages — Action 

for     fraudulent     misrepresentation  — 
Appeal — Death  of  appellant 
[1900]  1  I.  R.  273  ;  34  I.  L.  T.  R.  48 
See  Executor — Liabilities.    2. 

Direction  to  enter — Leave  to  issue  execu- 

tion— Postponement  of  Payments  Act, 
1914 — Courts  (Emergency  Powers)  Act, 
1914 — Crown  debt — Annuity  payable  to 
Irish  Land  Commission  [1915]  2 1.  R.  66 
See  Practice — Execution.    10. 

Entry  of— Or.    XXI.,  r.   17— "Event "— 

Costs  [1897]  2  I.  R.  314 

See  Solicitor- Bill  of  Costs.    52. 

Entry  of— Or.  XXL,  r.  17—"  Event  "— 

Costs  [1897]  2  I.  R.  327 

iSee  Practice — Costs.    18. 

Equitable  execution 

[1907]  2  I.  R.  235  ;  41  I.  L.  T.  R.  55 
iSce  Practice — Receiver.    12. 

Estoppel  [1900]  2  I.  R.  602,  610  ; 

34  I.  L.  T.  R.  129,  130 
See  Tithe  Rentcharge — Variation.    1. 

Extension — Registration  as  a  mortgage 

[1909]  1  I.  R.  1   19  ;  42  I.  L.  T.  R.  144  ; 

43  I.  L.  T.  R.  28 
iSce  Mortgage— Judgment  Mortgage.    15. 


(  753  ) 


DIGEST  OF  CASES. 


(  754  ; 


JUDGMENT — continued. 

— —  For  coats — Solicitor's  lien  not  waived 

[1894]  1  I.  r;225  ;  28  I.  L.  T.  196 
See  Solicitor — Lien.    1. 

Foreign  —  Jurisdiction  —  Action   upon  — 

Affidavit  of  good  defence 

[1901]  2  I.  R.  337,  344  ; 
35 1.  L.  T.  R.  60,  61,  note  ;  1  N.  I.  J.  R.  125 
See  Practice — Security  lor  Costs.    2. 

For   untaxed   coats — Surpriae — Order  for 

taxation 

I  N.  I.  J.  R.  162 
See  Solicitor— BUI  of  Costs.    77. 

Gamishiee  [1896]  2  I.  R.  445,  453 

See  Mortgage  (General).    33. 

Garnishee — Prior  charge — Receiver 

[1897]  2  I.  R.  150  ;  31  I.  L.  T.  R.  26 
See  Practice — Garnishee.    15. 

In  ejectment — Holding  sublet — Discharge 

of  middleman  from  liabUity  for  arrears 
of  rent  [1904]  2  I.  R.  182  ; 

37  I.  L.  T.  R.  172,  217  ;  4  N.  I.  J.  R.  248 
>See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    15. 

Interlocutory,    against    one    defendant — 

Second  defendant  resident  out  of  the 
jurisdiction  [1910]  2  I.  R.  74  ; 

44  I.  L.  T.  R.  48 
See  Practice — Remitting.    74. 
— ^  Interlocutory — Assessment   of   damages — 
Master  1  N.  I.  J.  R.  198 

See  Practice — Judgment.    10. 
— ■ —  In  rem — Commissionera  of  Irish  Fisheries 
[1900]  2  I.  R.  161 
See  Fisheries  Acts.    27. 

In  rem — Decree  in  administration  action — 

Collateral  issue 
[1894]  1 1.  R.  274,  298  ;  28  I.  L.  T.  R.  64 
See  Estoppel.     13. 

Interest — ^Arrears — Statute  of  Limitations 

[1897]  1  I.  R.  556 
See    Limitations,    Statute    of— Personal 
Action.    17. 

Irregularity — Settiag  aside — Action  for  re- 

turn of  specific  goods — No  appearance 
entered— Judgment  for  return  of  goods 
— No  affidavit  of  service  of  writ  filed 
[1915]  2  I.  R.  411 
See  Practice — Judgment.     12. 

Levy  under  fi.  /a.— Part   payment— Co- 

debtors — Statute  of  Limitations 

[1899]  2  I.  R.  163 
See    Limitations,    Statute    of— Personal 
Action.    25. 

■  Liberty  to  execute — Promissory  note  made 

after  4th  August,    1914,  for  previous 
debt  [1917]  2  I.  R.  43 

See  Practice — Courts  (Emergency  Powers) 
Acts.    3. 

Market     trustees  —  Receiver  —  Mortgage 

—Priority  [1889]  1  I.  R.  229 

See  Mortgage— Priority.    2. 

Married  woman — Debtor's  summons 

ri900]  2  I.  R.  439 
See  Bankruptcy  —  Act   of   Bankruptcy. 


JUDGMENT — continued. 

Married  woman — Restraint  on  anticipa- 
tion [1895]  2  I.  R.  169 
See  Husband  and  Wife— Separate  Estate. 
2. 

Married  woman — Restraint   on   anticipa- 

tion [1895]  2  I.  R.  123 

See  Husband  and  Wife — Married  Women's 
Property  Acts.    3. 

More  than  six  years  old — Leave  to  issue 

execution  [1894]  2  I.  R.  683  ; 

28  I.  L.  T.  R.  121 
See  Practice — Execution.     11. 

Mortgage  debt — Rate  of  interest — Merger 

[1900]  1  I.  R.  85, 103  ;  [1901]  1 1.  R.  530  ; 

36  I.  L.  T.  R.  S 
See  Mortgage — Priority.    3. 

Motion  for — Action  to  recover  possession 

for  non-payment  of  rent — Special  in- 
dorsement— Derivative  title. 

[1899]  2  I.  R.  45 
See  Practice  —  Writ  Specially  Indorsed. 
2. 

Motion  for — Action  to  recover  possession 

for    non-payment    of    rent  —  Special 
indorsement — Derivative  title 
[1897]  2  I.  R.  234  ;   31  I.  L.  T.  R.  6t 
See  Practice — Writ  Specially  Indorsed.    1. 

Motion  for — After  close  of  pleadings — Costs 

[1909]  2  I.  R.  500  ;  43  I.  L.  T.  R.  206 
jSee  Practice — Judgment.    20. 

Motion  for — Amendment — Claim  for  costs 

[1899]  2  I.  R.  196 
See  Practice — Writ  Specially  Indorsed.    1 6. 

Motion  for — Amendment  of  writ — Service 

[1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30 
See  Practice — Writ  Specially  Indorsed.  18. 

Motion    for    final — Difficult    question    of 

law — Difficult  questions  of  fact — Fraud 

[1895]  2  I.  R.  393  ;  29  I.  L.  T.  317 

See  Practice — Writ  Specially  Indorsed.   23 

Motion  for  final — Difficult  questions  of  law 

1  N.  I.  J.  R.  3 
See  Practice — Judgment.    30. 
— ■ — ■  Motion  for — Final  delay — Explanation 

1  N.  I.  J.  R.  229 
See  Practice — Judgment.    28. 
— ■ —  Motion  for  final  —  Instituted  after   time 
limited  for  defence — Delay — Explana- 
tion 1  N.  I.  J.  R.  124 
See  Practice — Judgment.    27. 

Motion    for — Offer    to    lodge    amount    in 

Court  5  N.  I.  J.  R.  297 

See  Practice — Judgment.    40. 

Motion  for — Overholding  tenant — Deriva- 

tive title  [1897]  2  I.  R.  55 

See  Practice— Writ  Specially  Indorsed.   9. 

Motion    for — Specially     indorsed     writ — 

Ejectment — ^ Arrears  of  rent 
[1909]  2  I.  R.  104 ;  42  I.  L.  T.  R.  228 
See  Practice — Judgment.    17. 

Order  staying  action  on  consent — Regis- 

tration [1899]  1  I.  R.  104 

See  Practice — Consent.    2. 

Privies  in  estate — Estoppel 

[1896]  1  I.  R.  274 
See  Fishery.     6. 
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JUDGMENT— co»«OT«e(i. 

Proof  of  debt — Application  to  expunge — 

Arrangement — Estoppel 

[1899]  2  I.  R.  383 
See  Bankruptcy — Arrangement.    15. 

Receiver — Delay  in  perfecting  security — 

Stop  order — Charging  order 
[1901]  1  I.  R.  511  ;  35  I.  L.  T.  R.  200  ; 
2  N.  I.  J.  R.  39 
See  Practice — Charging  Order.    4. 

Recovered  by  equitable  mortgagee — Sale 

.^  under  fi.  fa. — Bankruptcy  of   mortga- 
gor [1899]  2  I.  R.  798 
See  Mortgage— Equitable  Mortgage.    1. 

Recovered—  Trespass  to  land — Continuing 

damage  [1895]  2  I  R.  294,  313  ; 

29  I.  L.  T.  239 
See  Trespass.    4, 

Registered  as  mortgage 

[1909]  1  I.  R.l,  19;  42  I.  L.  T.  R.  144; 
43  I.  L.  T.  R.  28 
-See    Mortgage  —  Judgment    Mortgage. 
15. 

Registered  as  mortgage — Accrual  of  right 

[1900]  1  I.  R.  316,  319 
See    Limitations,    Statute    of— Personal 
Action.    18. 

Registration  as  mortgage — Local  registra- 

tion of  title — Transfer  of  judgment — 
Debtor's  estate 

[1907]  1  I.  R.  330,  334  ; 
41  I.  L.  T.  R.  109 
<Sec  Land  Registry.    22. 

Registration — Chancery    order  —  Irregu- 

larity [1901]  2  I.  R.  115 

See  Defamation — Privilege.    1. 

Registration  of,  as  mortgage 

See  Mortgage — Judgment  Mortgage. 

Right  to  withdraw  after  spoken  word  and 

before  entry  in  book      3  N.I.J.R.  Ill 
See  Justices — Jurisdiction  (Petty  Sessions). 

Setting  aside — Collusion — Application  by 

third  party  [1905]  2  I.  R.  292  ; 

39  I.  L.  T.  R.  11  ;5N.  I.  J.  R.  35 
See  Practice — Judgment.    62. 

• Setting  aside  for  irregularity — Costs 

42  I.  L.  T.  R.  86 
See  Practice — Judgment.    66. 

■ Setting  aside — Fraud — Issue 

[1909]  2  I.  R.  1  ;  43  I.  L.  T.  R.  15 
•See  Practice — Judgment.    65. 

■ Setting  aside — Infancy  of  defendant 

40  I.  L.  T.  R.  1 
See  Practice — Parlies.    8. 

■ Setting  aside — No  independent  advice 

„     ,„  2  N.  I.  J.  R.  115 

-See  Warrant  of  Attorney.    1. 

Setting  aside — Overmaking  and  surprise — 

Form  of  order  2  N.  I.  J.  R.  30 

-See  Practice — Judgment.    64. 

Two  causes  of  action — Separate  finding — 

Separate  entry  of  judgment— Costs 
„     „      ,.  1  N.  I.  J.  R.  276 

-See  Practice- Judgment.    71. 

• Unsatisfied  47  I.  L.  T.  R.  272 

-See  Practice — Receiver.    25 


JUDGMENT — continued. 

Unsuccessful  motion  to  set  aside — Action 

of  contract  in  which  less  than  £20  is 
recovered — Costs  of  motion 

[1894]  2  I.  R.  14 
-See  Solicitor — Bill  of  Costs.    3. 

Vacating — Postponement  of  Payments  Act, 

1914— -Proclamations — Writ  issueddur- 
ing  suspensory  period 
[1914]  2  i:  R.  535 ;  48  I.  L.  T.  R.  207 
-See  War.     16. 
— ■ —  Varying — Bond — Costs 

[1909]  2  I.  R.  665, 667,  670  ;  43  I.  L.  T.  R.  198 
-See  Bond.    2. 

JUDGMENT  MORTGAGE. 

[1915]  1  I.  R.  276 

-See  Mortgage — Judgment  Mortgage.   3. 

Holding  subject  to  purchase  annuity 

[1909]  1  I.  R.  806  ;  43  I.  L.  T.  R.  232 
-See  Land  Purchase  Acts — Restriction  on 
Charging.    2. 

Position  of  judgment-creditors 

[1916]  1 1.  R.  376, 383  ;  49 1.  L.  T.  R.  8 
-See  Vendor  and  Purchaser — Title.    10. 

Proceedings  to  realize — Courts  (Emergencv 

Powers)  Acts  [1916]  1  I.  R.  265'; 

50  I.  L.  T.  R.  112 
-See  Practice — Courts  (Emergency  Powers) 
Acts.     1. 

Registered  after  registration  of  purchase 

agreement,  but  before  conveyance 

49  I.  L.  T.  R.  8 
-See  Vendor  and  Purchaser — Title.    5. 

Registered  against  lands  not  the  property 

of  the  judgment  debtor 
[1905]  1  I.  R.  124  ;  5  N.  I.  J.  R.  39 
-See  Mortgage — Judgment  Mortgage.    19. 

Registered    against    undivided    share   in 

holding  subject  to  annuity  to  Land 
Commission — Jurisdiction  to  order  sale 
in  lieu  of  partition,  consent  of  Land 
Commission  not  having  been  given  to 
partition  [1913]  1  I.  R.  50  ; 

47  I.  L.  T.  R.  2 
-See  Partition.    1. 

Registration  under  Local  Registration  of 

Title  Act — Duty  of  registrar — Evicted 
tenant  purchaser      [1912]  1  I.  R.  91  ; 
45  I.  L.  T.  198 
-See  Land  Registry.    41. 

JUDICIAL  ACT. 

Justices  returning  for  trial — Prohibition 

[1913]  2  I.  R.  342  ;  47  I.  L.  T.  R.  67 
-See  Justices — Disqualification.    8. 

Order  of  County  Court  under  sect.  6,  sub-s. 

4  (c)  of  Labourers  (Ireland)  Act,  1906 
[1913]  2  I.  R.  241,  249  ;  46  I.  L.  T.  R.  63 
See  Labourers  (Ireland)  Acts.    64. 

JUDICIAL  COMMISSIONER. 

Jurisdiction  to  award  costs  of  sale  on  com- 

pulsory purchase  under  Land  Purchase 

Acts  [1914]  1  I.  R.  248  ; 

48  I.  L.  T.  R.  186 

-See  Land  Purchase  Acts — Superior  Interest. 

11. 
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JUDICIAL  COMMISSIONER— conemMed. 
Laud   Purchase   Acts — Compulsory   pur- 
chase— Costs  of  sale — Discretion 
[1915]  1  I.  R.  169  ;  48  I.  L.  T.  R.  25 
See   Land    Purchase    Acts— Compulsory 
Purchase.    2. 

JUDICIAL  NOTICE— Occupants  of  offices  of 
State  in  1903  17  I.  C.  L.  R.  792 

See  Evidence.    6. 

JUDICIAL  OR  QUASI-JUDICIAL  ACTS— Grant 
of  superannuation  allowance  to  poor 
law  officer  [1918]  2  I.  R.  258 

iSee  Practice — Certiorari.    17. 

JUDICIAL  RENT. 

Purchase  agreement 

[1905]  1  I.  R.  236.  570  ; 

39  I.  L.  T.  R.  54  ;  5  N.  I.  J.  R.  256 

See  Land  Purchase  Acts — Advance.    25. 

Tenancy  under  agreement  fixing  rent  for 

a  second  period  entered  into  after  pass- 
ing of  Act  of  1896,  but  not  filed  in  the 
Land  Commission       46  I.  L.  T.  R.  38 
See  Land  Purchase  Acts — Bonus.    12. 

Tenant — Interference  with  reserved  sport- 

ing right  [1905]  1  I.  R.  245 

See  Fishery.    1. 
— —  Tenant  —  Licence  —  Publichouse — Breach 
of  statutory  condition 
[1905]  1  I.  R.  472  ;  39  I.  L.  T.  R.  203 
See  Land  Law   Acts  —  Statutory    Con- 
ditions.   4. 

Tenant — Right  ot  fishing  reserved — Rights 

incidental  thereto     [1905]  1  I.  R.  434 
See  Fishery.    2. 
See  Land  Law  Acts — Fair  Rent. 

JUDICIAL  TENANCY. 

Compulsory  purchase     [1900]  2  I.  R.  105 

See    Lands    Clauses    Acts — Compulsory 
Powers.    6. 

No  leasehold  estate  within  section  13  of 

Building  Societies  Act.  1S74 

33  I.  L.  T.  R.  133 
See  Building  Society. 

Reservation  of  right  of  fishing — Natural 

obstruction — Landlord's  remedy 

[1906]  1  I.  R.  373 
See  Fishery.    3. 

Void   subletting — Implied    covenants   for 

title  [1900]  2  I.  R.  359,  370  ; 

34  I.  L.  T.  R.  6 
-See  Land  Law  Act— Sub-letting.    15. 

JURISDICTION. 

See  Practice — Jurisdiction. 

48  I.  L.  T.  R.  178 

See  Practice — Service.    34. 

Appeal — Criminal  cause  or  matter 

46  I.  L.  T.  R.  254 
See  Contempt  ol  Court.    1. 

Appeal — Judicial  Commissioner 

[1905]  1  I.  R.  236,  570 ; 

39 1.  L.  T.  R.  54  ;  5  N.  I.  J.  R.  256 

See  Land  Purchase  Acts — Advance.    25. 


JURISDICTION— co»(/(iued. 

Arbitrator— 53  &  54  Vict.,  o.  70,  Sehed.  2, 

Clause  7  [1904]  2  I.  R.  15 

See  Housing  of  the  Working  Classes  Act, 
1890.     1. 

Arbitrator's,    under   Tramways    (Ireland) 

Act,  1883  [1898]  2  I.  R.  719  ; 

[1899]  2  I.  R.  360 
See  Tramways  (Ireland)  Acts.    2. 

Bankruptcy — Debtor  out  of  jurisdiction 

[1916]  2  I.  R.  554 ;  51  I.  L.  T.  R.  145 
See    Bankruptcy  —  Debtor's    Summons. 
1. 

Bonus  —  Compulsory      purchase      under 

Evicted  Tenants  Act,  1907— Taking 
bonus  into  consideration  in  estimating 
price  [1913]  1  I.  R.  414  ; 

47  I.  L.  T.  R.  234 
See  Land  Purchase  Acts — Evicted  Tenant. 
4. 

Bonus — Insolvent    estate — Absolute    order 

for  sale — Mortgagee  in  possession  during 
pendency  of  petition 

[1913]  1  I.  R.  91 
See  Limitations,  Statute  ol — Realty.    1. 

Case   stated   in   civil   matter — Signed  by 

survivor  of  adjudicating  Justices 

[1910]  2  1.  R.  306,  323 
See  Justices — Case  Stated.    6. 

Chancery  Division — ^Appointment  of  new 

trustees  —  Existing  trustee  —  Vesting 
order  [1906]  1  I.  R.  531  ; 

40  I.  L.  T.  R.  102 
See  Trustee — Vesting  Order.    3. 

Chancery  Division — Foreclosure 

[1906]  1  L  R.  611,  615 
See  Mortgage  (General).    20. 

Chancery  Division — Guardian  of  infant — 

Appointment  of — Summons 

[1907]  1  I.  R.  234 
See  Infant — Guardian.    2. 

■  Chancery  Division — Removal  of  cloud  on 

title — Judgment  mortgage 
[1905]  1  I.  R.  124  ;  5  N.  I.  J.  H.  39 
<See    Mortgage  —  Judgment    Mortgage. 
19. 

Chancery   Division — Sale   of   church   pro- 

perty [1907]  1  I.  R.  451 

iSce  Church  Property. 

Chancery    Division — Staying    proceedings 

in  foreign  country 

[1906]  1  I.  R.  618,  630 
See  Practice — Staying  Proceedings.    10. 

Chancery  Division — Winding-up — Unregis- 

tered company         [1907]  1  I.  R.  98 ; 
41  I.  L.  T.  R.  9 
See  Company — Winding-up.    19. 

Commissioner  of  Valuation 

[1902]  2  I.  R.  275,  294  ; 
35 1.  L  T.  R.  235,  237  ;  2  N.  I.  J.  R.  15 
See  Poor  Rate — Procedure.     13. 

Congested    Districts    Board — Sale  of  con- 

gested   estate    in    congested    districts 

county  [1912]  1  L  R.  77  ; 

45  I.  L.  T.  R.  285 

See    Land    Purchase    Acts — Congested 

Estate.    4. 
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JVRlSmCnOH— continued. 

Contract  to  refer  matters  in  dispute  to 

English  Court— Service  of  writ  out  of 
jurisdiction  [1909]  2  I.  R.  120  ; 

[1910]  2  I.  R.  416  ;  43 1.  L.  T.  R.  49 
See  Contract.     2. 

County  Court 

See  Cases  under  County  Court — Jurisdic- 
tion. 

County  Court — Criminal  injury 

[1901]  2  I.  R.  255,  261  ; 
34  I.  L.  T.  R.  201  ;  1  N.  I.  J.  R.  27 
See  Malicious  Injury.    28. 

County   Court — Renewal    of   decree — Ex- 

ecutor de  son  tort      [1896]  2  I.  R.  436 
See  Executor — Executor  de  son  tort.    3. 

County  Court — Service  of  Equity  Civil  Bill 

[1904]  1  I.  R.  123  ;  36  I.  L.  T.  R.  218 
See  County  Court — Practice.    66. 

County  Court — Several  divisions  of  same 

county— Costs         [1902]  2  I.  R.  345  ; 
36  I.  L.  T.  R.  10  ;  2  N.  I.  J.  R.  54 
See  Practice — Costs.     14. 

■ County    Court — Transfer   to — Declaration 

of  title — Constructive  trust 
[1909]  1  I.  R.  46  ;  43  I.  L.  T.  R.  45 
See  Practice — Transfer  of  Action.    10. 
County  Court — Transfer  to — ^Value  of  per- 
sonalty [1907]  1  I.  R.  327 
See  County  Court — Jurisdiction.    12. 

Court   of   Appeal — Case   stated   by   Land 

Commission  [1899]  2  I.  R.  453  ; 

33  I.  L.  T.  R.  66 
See  Practice — Case  Stated.     1. 

Court  of  Appeal — Orders  of  Land  Com- 

mission 

[1912]  1  I.  R.  212,  215,  231,  245  ; 

46  I.  L.  T.  R.  46,  51,  107 

See  Land  Purchase  Acts — Practice.    5,  7. 

Court  of  Appeal — Review  of  decision    as 

to   costs,    of    Judge    at  Nisi    Prius — 
Trial  without  a  jury 
[1906]  2  I.  R.  357,  392  ;  40  I.  L.  T.  R.  170 
See  Practice — Costs.     25. 

Court    of    Appeal  —  Review    of    previous 

decision  [1904]  2  I.  R.  389  ; 

37  I.  L.  T.  R.  229  ;  4  N.  I.  J.  R.  239 
See  Parliament — Franchise.     176. 

Court  of  Bankruptcy — Arranging  debtor — 

Apprenticeship  fee — Compensation 

[1900]  2  I.  R.  415 
See  Bankruptcy — Arrangement.    9. 

Court  of  Bankruptcy — ^Protection  Order — 

Declaration  that  petitioner  should  not 
part  with  his  estate 

[1894]  1  I.  R.  335 
See  Bankruptcy — Arrangement.    31. 

Declining — Caretaker's   agreement — Colla- 

teral contract  [1912]  2  I.  R.  349  ; 

46  I.  L.  T.  R.  74. 
See  Justices — Jurisdiction  {Petty  Sessions). 
18. 

Defendant  out  of — False  address — Setting 

aside  writ  [1905]  2  I.  R.  251  ; 

41  L  L.  T.  R.  200  ;  5  N.  I.  J.  R.  71 
See  Practice— Service.    8,  61. 


JURISDICTION — continued. 

Determination    of    validity    of    marriage 

contracted  in  Ireland — Domicil — Resi- 
dence [1903]  2  I.  R.  133  ; 
2  N.  I.  J.  R.  225 
See    Practice    (Matrimonial)— Nullity    of 
Marriage.    1. 

Divisional  Court — Case  stated  by  Justices 

[1901]  2  I.  R.  423 
See  Game.    6. 
Divisional    magistrate — Dublin    Metropo- 
litan PoUce  Court     [1909]  2  I.  R.  302 
See  Justices — Jurisdiction  (Petty  Sessions). 
110. 

Estates  Commissioners — Advance  exceed- 

ing £3,000  [1910]  1  I.  R.  52; 

44  I.  L.  T.  R.  48 
See  Land  Purchase  Acts — Advance.    18. 

Estates  Commissioners — Congested  estate 

[1910]  1  I.  R.  183  ;  44  I.  L.  T.  R.  161 
See   Land    Purchase    Acts — Congested 
Estate.    2. 

Estates  Commissioners — Death  of  vendor 

— Offer  to  devisees 

[1908]  1  I.  R.  537  ;  42  I.  L.  T.  R.  272 
See  Land  Purchase  Acts — Advance.    9. 

Estates  Commissioners — Evicted  Tenants 

Acts        [1909]  2  I.  R.  258,  542,  556 ; 
43  I.  L.  T.  R.  82,  221 
See  Land  Purchase  Acts — Evicted  Tenant. 
2,  7. 

Estates  Commissioners  —  Exclusive  —  De- 

claration of  estate 
[1909]  1 1.  R.  120,  278:  43  I.  L.  T.  R.  187 
iSee  Land  Purchase  Acts — Bonus.    38. 

Estates   Commissioners  — ■  Free  grant  for 

purchase  of  stock  and  implements 
[1906]  1  I.  R.  493  ;  40  I.  L.  T.  R.  62 
.See  Land  Purchase  Acts— Reserve  Fund.   1 . 

Estates    Commissioners — Lands   held   by 

rural  district  council  sublet — ^Inclusion 

in  estate  [1906]  1  I.  R.  17  ; 

39  I.  L.  T.  R.  265 

See  Land  Purchase  Acts — Advance.    17. 

Estates    Commissioners  —  Price  —  Zone 

Umits  [1908]  1  I.  R.  Ill,  119; 

41  I.  L.  T.  R.  140,  244 

See  Land  Purchase  Acts — Advance.    23. 

Estates       Commissioners  —  Purchase    of 

wholly  untenanted  lands 
[1906]  1  I.  R.  186,  193  ;  40  I.  L.  T.  R.  6 
.See  Land   Purchase    Acts  —  Untenanted 
Lands.    2. 

Estates  Commissioners — Sale — Price 

[1905]  1  I.  R.  448  ;  39  I.  L.  T.  R.  219 
See  Land  Purchase  Acts — Jurisdiction.    2. 

Estates  Commissioners — Separate  estate — 

Declaration — Refusal — Zones 
[1906]  I  I.  R.  42  ;  39  I.  L.  T.  R.  258 
.See  Land  Purchase  Acts — Separate  Estate. 
2. 

■  Estates  Commissioners — Separate  estate — 

Declaration — Zones 

[1908]  1  I.  R.  161, 172  ; 
41  I.  L.  T.  R.  194  ;  42  I.  L.  T.  R.  35 
.See  Land  Purchase  Acts — Separate  Estate. 
3. 
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J  VRlSJncnOJi— continued. 
Estates  Commissioners — Substituted  agree- 
ment [1910]  1  I.  R.  334,  342  ; 
44  I.  L.  T.  B.  169 
See  Land  Purchase  Acts— Jurisdiction.    3. 

Exclusive — Justice  first  seised  of  case 

[1912]  2  I.  R.  151 
See  Justices — Jurisdiction  (Petty  Sessions). 
126. 

Foreign  judgment  [1901]  2  I.  R.  337,  344  ; 

35  I.  L.  T.  R.  60,  61,  note  ; 
1  N.  I.  J.  R.  125 
See  Practice — Security  for  Costs.    2'. 

Fraud  on  creditors — Setting  aside  judg- 

ment [1909]  2  I.  R.  1  ; 

43  I.  L.  T.  R.  15 
ySee  Practice — Judgment.    65. 

High  Court  of  Justice — Register  of  Trade 

Marks— Rectification    [1897]  1 1.  R.  544 
See  Trade  Mark.    1. 

Injunction — Fraudulent     company — Eva- 

sion of  statute     [1907]  1 1.  R.  252,  471 
See  Dentist.    1,  2. 

Judge  of  Assize — Amendment  of  ejectment 

Civil  Bin  into  Equity  Civil  Bill — County 
Court  Appeals  (Ireland)  Act,  1889,  s.  5 
46  I.  L.  T.  R.  175 
See  County  Court — Appeal.     1. 

Judge  of  Assize — Civil  Bill  appeal — Death 

of  party  [1907]  2  I.  R.  486  ; 

41  I.  L.  T.  R.  146 

See  Practice — Continuing  Proceedings.  2. 

Judge  of  Assize — Rating  appeal 

46  I.  L.  T.  R.  82 
See  Local  Government — Rates.    28. 

Justices  [1900]  2  I.  R.  161 

See  Fisheries  Acts.    27. 

Justices — Insufficiency  of  evidence 

[1910]  2  I.  R.  695 
See  Justices — Jurisdiction  (Petty  Sessions). 
49. 

Justices 

See  Justices — Jurisdiction  (Petty  Sessions). 


[1900]  2  I.  R.  105 
Acts—Compulsory 


-Jurisdiction 


■  Justices 

See    Lands    Clauses 
Powers.    6. 
•  Justices — Petty  Sessions 
See    Cases    under    Justices- 
(Petty  Sessions). 

■  Justices — Search  warrant — Delivery  of — 

Possession  [1908]  2  I.  R.  69 

See  Justices— Jurisdiction  (Petty  Sessions). 
109. 

■  Justices — Service  of  summons  in  another 

not  adjoining  county 
[1907]  2  I.  R.  160  ;  40  I.  L.  T.  R.  237 
See  Justices — Jurisdiction  (Petty  Sessions). 
114. 
King's    Bench    Division — ^Amendment  of 
order  made  at  Quarter  Sessions 

[1904]  2  I.  R.  64 
See  Justices — Quarter  Sessions.    10. 
King's  Bench  Division,  Probate — English 
domicil  of  testator — ^Assets  in  Ireland 
[1901]  2  I.  R.  489 
See  Probate  (and  Administration)— Grant 
of  Probate.    17. 


JURISDICTION— ctmiiMJied. 

King's  Bench  Division — Review   of  pre- 

vious   decision 

[1906]    2    I.    R.    487 
See  Previous  Decision. 

Land  Commission  [1900]  2  I.  R.  259 

See  Land  Purchase  Acts— Superior  Interest. 
62. 

Land  Commission — Agreement  fixing  fair 

rent — Fraud — ^Setting  aside 
[1895]  2  I.  R.  127  ;  28  I.  L.  T.  R.  81 
See  Land  Law  Acts — Fair  Rent.    4. 

Land  Commission — Appointment  of  trus- 

tees for  purposes  of  Settled  Land  Acts, 
[1912]  1  I.  R.  393,  395  ; 
46  I.  L.  T.  R.  227 
See  Land  Purchase  Acts— Trustee.    2. 

Land  Commission — ^Appointment  of  tnis  - 

tees  of  term  [1909]  1  I.  R.  169  ; 
43  1.  L.  T.  R.  142 
See  Land  Purchase  Acts — Trustee.    1. 
Land  Commission — ^Appointment  of  trus- 
tees— Superior  interest 

[1904]  1  I.  R,  237 
See  Land  Purchase  Acts — Trustee.    3. 

Land  Commission — Erroneous  payment — 

Relodgment    [1912]  1  I.  R.  18,  279  ; 
46  I.  L.  T.  R.  24 
See  Land  Purchase  Acts — Practice.    18. 

Land  Commission — Fiated  and  registered 

agreement — Power  to  amend 

[1912]  1  I.  R.  212,  215  ; 
46  I.  L.  T.  R.  51,  248 
>See  Land  Registry.    29,  32. 

Land     Commission — Fixing    fair    rent — 

Valuers — Report 

[1899]  2  I.  R.  399  ;  [1902]  2  I.  R.  696 
32  I.  L.  T.  R.  26,  78  ;  33  I.  L.  T.  R.  157 
See  Land  Law  Acts— Fair  Rent.    60. 

Land    Commission  —  Improvements    by 

tenant  included  in  purchase-money 
[1906]  1  I.  R,  515  ;  40  I.  L.  T.  R.  115 
-See   Land   Purchase    Acts  —  Advance. 
16. 

Land  Commission — Land   Law  (Ireland) 

Act,  1896,  B.  35  (2)— Interest  on  pur- 
chase-money— Sale    of    middleman's 
estate — ^Arrears  of  head  rent 
[1909]  1  I.  R.  63,  66  ;  43  I.  L.  T.  47 
See  Land  Purchase — Interest  in  Lieu  of 
Rent. 

Land   Commission — ^Price   at   which   sale 

under  section  40  of  Land  Law  (Ireland) 
Act,  1896,  should  be  made 

[1898]  2  I.  R.  391,  416  ; 
32  I.  L.  T.  R.  16,  58 
See  Land  Purchase  Acts— Sale  by  Land 
Judge.    11. 

Land  Commission — Purchase  Acts 

[1895]  2  I.  R.  559  ;  [1896]  2  I.  R.  171  ; 
29  I.  L.  T.  R.  90 
See    Limitations,    Statute   ol  — Realty. 
46. 

Land   Commission— Rectification   of   dis- 

entailing deed — Supplying  words 

o     «.      .  .  [1910]  1  L  R.  1 

See  Disentaihng  Deed. 
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JVRISDICTlOfi— continued. 

Land  Commission — ^Redemption  of  Rent 

Act — Specific  performance 
[1895]  2  I.  R.  325  ;  29  I.  L.  T.  R.  71 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    8. 
— ■ —  Land   Commission — Taking    off   file,    on 
consent,  agreement  fixing  fair  rent 
[1894]  2  I.  R.  44  ;  28  I.  L.  T.  R.  14 
See  Land  Law  Acts — Fair  Rent.    5. 

Land  Commission  —  Town  holding  —  Ad- 

vance— Resale  by  Congested  Districts 

Board  [1910]  1  I.  R.  55  ; 

44  I.  L.  T.  R.  73 

See  Land  Purchase  Acts — Advance.    6. 

— -—  Land  Commission — Turbary — Regulations 

as  to  Irish  Land  Act,  1903,  d.  21 

[1908]  1  L  R.  202,  204,  note  ; 
41  I.  L.  T.  R.  212 
See  Turbary.    6. 

Laud  Commission — ^Valuers 

[1901]  1  I.  R.  274  ;  34  I.  L.  T.  R.  22,  142 
See  Land  Law  Acts — Fair  Rent.    31. 

Land  Judge 

See  Land  Judges'  Court — Jurisdiction. 

Land   Judge — Land   Law   (Ireland)   Act, 

1896,  s.  40. 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    1,  20. 

Land  Judge — Request  by  Estates   Com- 

missioners for  particulars — Boycotting 
[1906]  1  I.  R.  137  ;  40  I.  L.  T.  R.  2 
See  Land  Purchase  Acts — Jurisdiction.    5. 
Land    Judge  —  Sale — Incumbrance — Ar- 
rears of  fee -farm  rent 

[1906]  1  I.  R.  508 
See  Land  Judges'  Court — Practice.    13. 

Land   Judge — Sale  —  Lots  —  Refusal   of 

Land  Commission's  offer — Land  Act, 

1903,  s.  7        [1907]  1  I.  R.  351,  354  ; 

41  I.  L.  T.  R.  20 

See  Land  Purchase  Acts — Sale  by  Land 

Judge.    23. 

Licensing  Acts — Transfer 

[1909]  2  I.  R.  132 
See  Licensing  Acts — Licensing  Certificate. 
71- 
— - —  Local  Government  Board — ^Alteration  of 
dispensary  districts 

[1909]  2  I.  R.  354,  369  ; 
43  I.    L.  T.  R.  144 
See  Dispensary  District.    2. 

■  Local    Government    Board  —  Labourers 

Acts — Acquisition  of  land — Arbitrator 
[1909]  2  I.  R.  379  ;  43  I.  L.  T.  R.  79 
See  Labourers  (Ireland)  Acts.    4. 

Local  Government  Board — Rate  of  pen- 

sion— Appeal 

[1910]  2  I.  R.  440,  447  ; 
44  I.  L.  T.  R.  7 
See  Old  Age  Pension.    5. 

Local  Government  Board — Sealed  order — 

Existing  officer — Scale  of  remuneration 

[1902]  2  I.  R.  349  ;  35  I.  L.  T.  R.  87; 

1  N.  I.  J.  R.  149 

See  Local  Government— Existing  OfScer. 

4. 


J  URISDICTION — continued. 

Lunacy  [1904]  1  I.  R.  147 

See  Lunatic.  9. 
— ■ —  Of  Chancery  Division  or  County  Court  to 
order  sale  in  lieu  of  partition  of  holding 
subject  to  annuity  to  Land  Commission, 
consent  of  Land  Commission  to  parti- 
tion not  having  been  given 

[1913]  1  I.  R.  50  ;  47  I.  L.  T.  R.  2 
See  Partition.     1. 

Of  Justices  of  the  Peace 

.  See   under   Justices — ^Jurisdiction   (Petty 
Sessions). 

Of  Land  Judge  to  enforce  specific  perfor- 

mance of  contract  for  sale  of  settled 

land  [1913]  1  I.  R.  165 ; 

47  I.  L.  T.  R.  58 

See  Land  Judges'  Court — Jurisdiction.  2. 

One  of  several  defendants  residing  out  of 

[1910]  2  I.  R.  74  ;  44  I.  L.  T.  R.  48 
See  Practice — Remitting.    74. 

Order  of  Justices — Sureties  for  good  be- 

haviour— Jurisdiction    not    shown    ex 
facie  [1912]  2  I.  R.  374 

See  Justices— Jurisdiction  (Petty  Sessions). 
128. 

Originating  summons — Disputed  questions 

of  fact  46  L  C.  L.  R.  73 

See  Practice — Originating  Summons.    L 

Partition — Sale    in   lieu   of — Tenancy   in 

common  in  lands  subject  to  annuity  to 
Land      Commission  —  Jurisdiction   of 
Chancery  Division  or  County  Court 
[1913]  1  I.  R.  50  ;  47  I.  L.  T.  R.  2 
See  Partition.     1. 

Power  to  re-hear  motion — Appeal 

1  N.  I.  J.  R.  41 
iSee  Practice — Remitting.    10. 

Probate  Division — Enforcement  of  com- 

promise [1895]  1  I.  R.  103  ; 

29  I.  L.  T.  239 
See  Probate  (and  Administration)— Prac- 
tice.     9. 

Prosecution  under  Food  and  Drugs  Acts — 

Analyst's  certificate — ^Member  of  public 
[1909]  2  I.  R.  490  ;  43  I.  L.  T.  R.  263 
See  Adulteration  (Food  and  Drugs).    9. 

Prosecution   under  Medical  Act,   1858 — 

Right  of  member  of  public  to  prosecute 
[1909]  2  I.  R.  681 
See  Medical  Act. 

Public  trustee — Appointment  as  trustee  of 

settlement  [1912]  1  I.  R.  295  ; 

46  I.  L.  T.  R.  131 
See  Land  Purchase  Acts — Practice.    21. 

Quarter  Sessions — Appeal — Prohibition 

[lapO]  2  I.  R.  307  ;  33  I.  L.  T.  R.  168 
See  Justices — Quarter  Sessions.    22. 

Quarter  Sessions — ^Appeal — Striking  out  in 

default  of  appearance 

[1905]  2  I.  R.  644 
See  Justices — Quarter  Sessions.    11. 

Quarter   Sessions — Certificate   for   excise 

licence  made  without 
[1904]  2  I.  R.  494  ;  37  I.  L.  T.  R.  156 
See  Licensing  Acts — Licensing  Certificate. 
2. 
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URISDICTION — continued. 

-  Queen's  Bench  Division — Custody  of  in- 

fant— Judicature    Act,    1877,    s.    28, 
sub-s.  10  [1895]  2  I.  R.  571 

See  Infant — Custody.    6. 

Railway  company  having  principal  office 

in  England — ^Substitution  of  service 
[1905]  2  I.  R.  251  ;  39  I.  R.  42  ; 
5  N.  I.  J.  R.  71 
See  Praetiee— Service.    61. 

Receiver  Judge — Charges  against  receiver 

[1908]  1  I.  R.  511 
See  Receiver  Judge. 

■  Recorder    of    Belfast — Compensation    for 

malicious  injurv        [1901]  2  I.  R.  1  ; 
■  34  I.  L.  T.  R.  71,  118 
See  Malicious  Injury      44. 

Recoupment  of  moneys  erroneously  paid  out 

of  Court  [1912]  1  I.  R.  18,  279 

See  Land  Purchase  Acts — Practice.    18. 

Residence  out  of  [1909]  1  I.  R.  294 

See  Practice — Security  for  Costs.    30. 

Revival  of  taxation — Railways  Act,  1864, 

s.  12— G.  0.  LXV.,  r.  65 

[1900]  1  I.  R.  38 
See  Labourers  (Ireland)  Acts.    12. 

Service  of  writ  out  of 

[1912]  1  I.  R.  479  ;  46  I.  L.  T.  R.  171 
See  Practice — Service.    18. 

Service  out  of 

See  Practice — Service.    20-49 

Service  out  of — Domioil 

[1894]  1  I.  R.  385,  401 ;  28  I.  L.  T.  R.  2 
See  Domieil.    3. 

Submission  to  [1896]  1 1.  R.  603, 613 

See   Practice    (Ittatrimonial)  —  Divorce. 
2. 

Summons — Vendor  and  purchaser — Fraud 

[1905]  1  I.  R.  602 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    18. 

Supreme  Court — Action  to  establish  ille- 

gitimacy [1904]  1  I.  R.  434 

See  Illegitimacy. 
— —  Taxing    Master  —  Costs     of    Provisional 
Order — Parliamentary  scale 
[1906]  1  I.  R.  599  ;  40  I.  L.  T.  R.  161 
See  Solicitor— Bill  of  Costs.    67. 

■  Temporary  residence  within — Caveator 

[1900]  2  I.  R.  560  ;  34  I.  L.  T.  R.  54 
See  Probate  (and  Administration) — Practice. 
47. 

To  order  sale  in  lieu  of  partition  of  aatutory 

'  tenancy,  consent  of  landlord  to  partition 

not  having  been  given 

[1913]  1  I.  R.  321 
See  Partition.    3. 

To  send  back  award 

[1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
See  Arbitration — Award.    8. 

To  vary  order  made  at  trial 

1  N.  I.  J.  R.  81 
See  Practice— Trial.    7. 


JURISDICTION — continued. 

■  Trial  of  charge  of  habitual  drunkenness — 

Jury  [1905]  2  I.  R.  577  ; 

39  I.  L.  T.  R.  23 
See  Habitual  Drunkenness.    1. 

Trustee  resident  out  of    47  I.  L.  T.  R.  24 

See  Trustee — Appointment.    7. 

■  Turbary — Right  of  allotment  by  owner  of 

bog      [1913]  1 1.  R.  8  ;  47 1.  L.  T.  R.  9 
See  Turbary.    1. 
— ■ —  Unregistered  company — Winding-up 

[1909]  1  I.  R.  49  ;  43  I.  L.  T.  R.  24 
See  Company — Winding-up.    20. 

Urban  district  council — Road — Consent  to 

breaking  up  [1906]  2  I.  R.  487 

See  Local  Government— Roads.    2. 

JURISDICTION  —  HIGH  COURT  —  DIVI- 
SIONAL COURT. 
Effect  of  Judicature  Act — Legal  estate  repre- 
sented—Proper party  before  the  Court — Unneces- 
sary to  state  capacity  in  title — Judicature  Act, 
1877,  s.  28  (6).]  Where  the  assignee  of  a  mort- 
gage debt  sued  the  mortgagor  on  foot  of  it,  a 
defence  was  raised  that  notice  of  the  assignment 
had  not  been  given  under  section  28  (6)  of  the 
Judicature  Act ;  but  it  being  proved  the  legal 
estate  in  the  mortgage  was  vested  in  the  person 
claiming  under  the  assignment,  in  another 
capacity — viz.,  as  personal  representative  of  the 
last  survivor  of  the  original  mortgagees  : — Held, 
that  the  legal  estate  being  represented,  and  the 
person  in  whom  it  was  vested  being  before  the 
Court  as  plaintiff  in  the  action,  the  question  of 
notice  of  the  assignment  was  immaterial,  and 
that  he  should  not  fail  on  that  ground.  Also, 
that  the  object  of  the  Judicature  Act  in  endowing 
each  Divisional  Court  with  complete  jurisdic- 
tion was  to  prevent  such  questions  arising  and  to 
give  effect  to  the  rights  of  parties  irrespective  of 
form,  and  that  it  was  therefore  unnecessary  to 
amend  the  title  by  adding  thereto  the  plaintiff 
as  co-plaintiff  in  his  capacity  of  executor. 
Langtry  and  Irwin  v.  0'  Rourlce 

K.B.,  39  I.  L.  T.  R.  80 
JUROR. 

1. Exemption— Commissioners  for  taking 

oaths  and  acknowledgments  of  married  women — 
14  <fe  15  Vict.,  c.  90,  s.  9— Jury  Act  (Ir.),  1876.] 
A  Commissioner  for  taking  oaths  and 
acknowledgments  of  married  woman  is  entitled 
to  be  exempted  from  service  as  a  juror  imder 
the  Schedule  of  Exemptions  to  the  39  &  40 
Vict.,  0.  78,  s.  20.  Be  Harding,  Juror's  Appeal 
Q.  B.,  28  I.  L.  T.  R.  20 

2. Exemption  —  Veterinary  surgeon  — 

14  dh  15  Vict.,  e.  90,  s.  9—39  &  40  Vict.,  c.  78, 
s.  20.]  A  duly  qualified  veterinary  surgeon  is 
entitled  to  exemption  from  serving  on  any  jury, 
inquest,  or  inquiry,  by  virtue  of  coming  within 
the  description  of  persons  exempted  in  sec- 
tion 20  of  the  Juries  Procedure  (Ireland)  Act, 
1876  (39  &  40  Vict.,  c.  78),  and  the  schedule 
annexed  thereto,  as  being  a  "  licensed  medical 
practitioner."     In  re  Allen 

Cr.  Cas.  Res.,  [1904]  2  I.  R.  565  ; 
37  I.  L.  T.  R.  154  ;  3  N.  I.  J.  R.  319 
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JUROR — continued. 

3. Qualification  —  Branch  managers  of 

banking  companies — General  principle  of  exemp- 
tion from  service.]  Tlie  managers  of  branch 
offices  of  banks  throughout  the  country  are 
qualified  and  liable,  as  such,  to  serve  on  juries. 
Anon.  (11  I.  L.  T.  R.  21)  not  followed.  Re 
Jurors'  Qualification  (Ir.)  Act,  1876 

Rev.Ct.,31I.L.T.476 

4. Qualification  —  Branch   manager   of 

banking  company — Jurors''  Qualification  {Ir.)  Act, 
1876  (39  <fc  40  Vict.,  c.  21),  s.  2.]  The  words 
"  manager  of  a  banking  company  "  in  section  2 
of  the  Jurors'  Qualification  (Ir.)  Act,  1876,  must 
be  read  as  referring  to  a  person  who  has  the 
management  of  the  whole  affairs  of  the  company 
or  a  certain  portion  of  their  affairs  not  defined 
by  locality.  The  head  officer  or  manager  of  a 
branch  office  of  a  banking  company  is  not, 
therefore,  qualified  and  liable,  as  such,  to  serve 
on  juries  within  the  Jurors'  Qualification  Act. 
Re  Jurors'  Qualification  Act.,  1876  (11  I.  L.  T.  R. 
21)  approved.  Re  Jurors'  Qualification  (Ireland) 
AH,  1876  Q.  B.,  32  I.  L.  T.  R.  179 

5.  Qualification  —  Branch  manager  of 

banking  companies.]  The  local  manager  of  a 
bank  in  a  country  town  is  not  the  manager  of 
a  banking  company  within  the  meaning  of 
section  2,  sub-section  4,  of  39  &  40  Vict.,  c.  21 
(Jurors'  Qualification  Act).  Decisions  of  Lefroy, 
Overend,  and  Neligan,  C.C.J  J.,  followed.  All 
bank  managers  in  the  company  struck  off  jury 
list.     In  re  Manager  of  Rathkeale  Bank 

Rev.  Ct.,  31  I.  L.  T.  583 

6.  Qualification  —  Jurors  —  Revision  — 

Jurors'  Qualification  (Ireland)  Act,  1876  (39  cfc  40 
Vict,  c.  21,  s.  2) — Tenant-purchasers — Freeholders 
in  occupation  of  qualifying  lands — Qualification — 
"  Qlear  in/Mme  of  £10  by  the  year  " — Mode  of 
ascertaining  "  clear  income."  ]  A  freeholder 
having  in  his  own  name  or  in  trust  for  him  a  clear 
income  of  £10  by  the  year,  in  lands  and  tene- 
ments of  a  freehold  tenure,  is  qualified  by  the 
Jurors'  QuaUfioation  (Ireland)  Act,  1876  (39  & 
40  Vict.,  c.  21),  s.  2,  sub-3.  1,  as  a  juror  for  the 
county  in  which  they  are  situate,  if  he  reside 
therein  ;  and  tenant-purchasers  and  other  free- 
holders are  not  disqualified  if,  having  such  clear 
income,  they  are  in  occupation  of  qualifying 
lands  rated  at  less  than  the  net  annual  value 
fixed  for  the  county  where  such  lands  are  situate 
under  the  first  schedule  of  the  Act.  The  manner 
in  which  the  "  clear  income  "  of  freeholders  in 
occupation  of  qualifying  lands  should  be 
estimated  or  ascertained,  considered.  In 
estimating  the  clear  income  of  a  tenant-purchaser 
two  main  elements  should  be  considered — 
(1)  the  value  of  the  lands,  and  (2)  the  amount 
of  the  purchase  annuity  payable  by  the  tenant- 
purchaser.  R.  (Attorney  General)  v.  Graig 

[1911]  2  I.  R.  38  ;  44 1.  L.  T.  R.  237 
7. Revision  of  lists — Audience  of  solici- 
tors.] The  Secretary  of  the  Jurors'  Association, 
not  being  a  solicitor,  cannot  hand  in  declara- 
tions, examine  or  cross-examine  witnesses,  or 
argue  questions.  Incorporated  Law  Society  v. 
Carter  Rev.  Ct.,  28 1.  L.  T.  572 


JURO  R — continued. 

8. Struck  under  old  system.]    The  Court 

will  not  order  a  jury  to  be  struck  under  the  old 
system,  unless  it  is  shown  that  such  jury  will  be 
likely  to  be  more  fair  and  impartial  than  one 
struck  in  the  ordinary  way.  Hughes  v.  Shirley 
Consol.  Cham.,  [1866]  16  I.  C.  L.  R.,  App.  vi. 

Bias  [1910]  2  I.  R.  42,  66,  69  ; 

42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 

Challenge — Railway  traverse 

36  I.  L.  T.  R.  143 
See  Railway — Traverse.    1. 

No  right  to  challenge  on  traverse  of  award 

3  N.  I.  J.  R.  323 
See  Practice — Trial.    2. 

JURORS'  BOOK — Criminal  trial— Record  re- 
moved into  King's  Bench  Division — 
Application  to  Divisional  Court  to  quash 
panel  [1914]  2  I.  R.  283 

See  Criminal  Law — ^Practice. 

JURORS'  LISTS — Preparation  of— Remunera- 
tion of  poor  rate  collector 

38  I.  L.  T.  R.  32 
See  Local  Government — Offlcer.    11. 

JURY. 

Challenge  to  the  array — Jurors  summoned 

in  virtue  of  a  writ  of  venire  facias  and 
distringas  16  I.  C.  L.  R.  428 

See  Criminal  Law — Practice.    9. 

Chancery    action — Bight    to    trial    by — 

Transfer  to  King's  Bench  Division 

1  N.  I.  J.  R.  167 
See  Practice — Transfer  of  Action.    11. 

Common  law  action — Eight  to  trial  by 

jury  [1914]  2  I.  R.  533  ; 

48  I.  L.  T.  R.  47 
See  Practice- Trial.    13. 

County     Court — ^Disagreement — ^Appeal — 

Jurisdiction  30  I.  L.  T.  R.  138 

See  County  Court — Practice.    32. 

Disagreement  —  Pending     prosecution  — 

Comment — Contempt 

[1907]  2  I.  R.  260 
See  Contempt  of  Court.    3. 
•  Disagreement — Question    of    law — ^Inter- 
pretation of  contract 

[1913]  2  I.  R.  I 
See  Insurance,  Policy  of.    5. 

Evidence  proper  to  be  submitted  to 

[1907]  2 1.  R.  27, 82, 134, 150, 355,  379,  537; 

41  I.  L.  T.  R.  221 
See  Negligence.     11. 
See  Deceit. 
See  Fraud.    6. 

Findings    of  —  Action    for    negligence  • — 

Questions  to  be  submitted 

[1907]  2  I.  R.  134,  150 
See  Negligence.    11. 

Findings  of  — Construction — Injury  to  by- 

stander  by   negHgenoe   of  two   other 
parties  [1907]  2  I.  R.  437,  448 

See  Negligence.    46. 
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JURY — continued. 

— ^  In  Chancery — Action  for  Injunction 

4  N.  I.  J.  R.  174 
See  Practice— Trial.    1. 

Inconsistent  findings 

[1908]  2  I.  R.  521,  581 
See  Practice— New  Trial.    6. 

Question  for — Contributory  negligence 

[1907]  2  I.  R.  134,  150  ; 
[1910]  2  I.  R.  42,  66,  69  ; 
42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 
See  Negligence.    11. 

Right  of  challenge — Third  party — Hostile 

defendants  32  I.  L.  T.  R.  25 

See  Practice — Trial.    6. 

Right  of  plaintifi  to       38  I.  L.  T.  R.  38 

See  Practice — ^Transfer  oJ  Action.    17. 

Right  to  trial  by — Issues  of  fact 

39  I.  L.  T.  R.  98 
See  Practice — Transfer  ol  Action.    1. 

Special — Personal  liability  of  solicitor  for 

payment  of  fees  to       [1899]  2  I.  R.  551 
See  Solicitor— Liability.    4. 

Trial   by — Action   charging   conspiracy — 

Claim  for  injunction  and  damages 

[1904]  1  I.  R.  400,  428  ; 
38  I.  L.  T.  R.  140 ;  3  N.  I.  J.  R.  344; 
4  N.  I.  J.  R.  174 
See  Practice — Trial.    1. 

Trial  by — Settlement  of  issues 

[1904]  1  I.  R.  429 
See  Practice — Trial  of  Issue. 

Trial — Chancery  action — Issues  of  fact 

[1902]  1  I.  R.  240,  375  ;  36  I.  L.  T.  R.  165 

See  Practice- Trial.    5. 

Trial  —  Injunction  —  Practice,    Chancery 

Division  [1895]  1  I.  R.  504 

See  Practice — Trial.    3. 

Trial   without — Discretion   of   judge  as  to 

costs  [1906]  2  I.  R.  357,  392  ; 

40  I.  L.  T.  R.  170 
See  Practice — Costs.    25. 

Withdrawing  case  from — Words  not  libel- 

lous per  se  [1910]  2  I.  R.  577  ; 

44  I.  L.  T.  R.  191 
See  Defamation — Privilege.    5. 

JUSTICE— Verbal  authority     47  I.  L.  T.  R.  86 
See  General  Dealer.    5. 

JUSTICE   OF   THE   PEACE— Action   for  false 
imprisonment  against — Jurisdiction 

17  I.  C.  L.  R.  39 
See  False  Imprisonment.    1. 
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JUSTICES— CASE  STATED. 

1, Certiorari   —  Mandamus  —  Proper 

remedy.']    Where  Justices  have  dismissed  with- 


JUSTICES— CASE  ST kT'ED— continued 
out  prejudice  summonses,  on  the  ground  that  the 
proceedings  were  not  brought  in  the  name  of 
the  proper  complainant,  the  Justices  having  con- 
sented to  state  a  case  on  the  point,  the  Court 
refused  to  grant  writs  of  certiorari  or  mandamus 
on  the  ground  that  the  prosecutor  should  have 
adopted  the  proper  remedy  by  case  stated. 
R.  {Thompson)  v.  Roscommon  Justices 

Q.  B.,  34  I.  L.  T.  R.  203  ;  1  N.  I.  J.  R.  30 

2.  Right  to  have — Complaint  dismissed — 

Evidence    on    behalf   of    defendant     improperly 
admitted     notwithstanding     objection     by     com- 
plainant— Refusal  of  Justices  to  state  a  case- 
Summary  Jurisdiction  Act,  1857  (20  <fc  21  Vict., 
V.  43) — Alien — British  subject  alleged  to  have  been 
naturalized    in    America — Certificate    of    Home 
Secretary  of  re-admission  to  British  nationality — 
Not  conclusive  as  to  prior  foreign  naturalization — 
Copy  of  certificate — Admissibility — Presumption 
of  existence  of  state  of  facts  anterior  to  date  when 
shown  to  exist.]    Where  Justices  have  dismissed  a 
complaint,  the  Court  will  not  grant  a  rule  to 
compel  them  to  state  a  case  on  the  ground  that 
evidence  tendered  on  behalf  of  the  defendant 
and  objected  to  by  the  complainant,  was  im- 
properly admitted,  the  evidence  given  on  behalf 
of  the  complainant  being  such  aa  would  have 
justified  the  Justices  in  dismissing  the  complaint. 
0.  was  charged  on  summons  with  having,  in 
June,  1913,  acted  as  member  of  a  county  council 
when  disqualified  by  reason  of  his  being  an  alien. 
He  was  a  natural-bDrn  British  subject  who  had 
been  in  America  for  a  number  of  years,  and  it 
was  alleged  that  while  there  he  had  become  a 
j   naturalized  citizen  of  the  United  States.     The 
evidence  given  on  behalf  of  the   complainant 
was  : —  (a)  The  statement  of  a  witness  that  O- 
had  some  years  previously  told  him  he  was   a 
naturalized  American  citizen.     (6)  A  copy  of  a 
certificate  by  the  Home  Secretary  re-admitting 
0.  to  the  status  of  a  British  subject  as  from  the 
10th  September,  1913,  which  certificate  recited 
that  0-  had  presented  a  memorial  alleging  that 
he  had  become  a  naturalized  American  citizen 
and  praying  to  be  re-admitted  to  the  status  of  a 
British    subject.      The   copy   purported    to   be 
certified  by  an  Under  Secretary  of  State,  but  no 
evidence  was  given  of  his  signature  or  authority 
to    issue    a   certified   copy : — Held,    that   even 
I    assuming  that  the  copy  of  the  certificate  was 
J   admissible,    the   Justices  were   not    bound   to 
,   convict  on  the  evidence.  There  is  no  presumption 
j    of  law  that  a  state  of  facts  has  existed  for  any 
period  anterior  to  the  date  when  it   is  shown  to 
exist.     R.  (Murphy)   v.  Justices  of  Cork 

K.  B.,  [1914]  2  I.  R.  249 

3. Employer  and  Workmen  Act,  1875 

(38  &  39  Vict.,  c.  90),  s.  'i— Dispute— Form  of 
summons — Point  not  raised  in  the  Court  below.] 
The  defendant,  a  workman  in  the  employment 
of  the  plaintiffs,  absented  himself  from  work 
without  due  notice  and  without  leave  on  the 
4th,  5th,  6th,  7th,  8th  and  10th  of  August. 
On  7th  August  the  defendant  called  at  the 
plaintiff's  place  of  business,  and  offered  to 
resume  work  if  no  stoppages  were  made  from  his 
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JUSTICES— CASE  ST ATED- continued. 
wages  on  account  of  the  days  he  had  been  absent 
•vhicsh  offer  was  refused.  He  stated  he  had  been 
too  ill  to  work,  but  this  statement  was  not 
believed  by  the  plaintiffs  : — Held,  that  the  above 
facts  disclose  a"  dispute  "  between  an  employer 
and  his  servant  sufficient  to  give  the  magistrates 
jurisdiction  under  38  &  39  Vict.,  c.  90,  s.  4. 
Held  also,  that  the  point  that  the  summons  did 
not  allege  the  existence  of  a  dispute  could  not  be 
raised  in  the  King's  Bench  Division  on  a  case 
stated,  as  it  had  not  been  raised  in  the  Court 
below,  the  defect  being  one  which  could  have 
been  cured  by  an  amendment  by  the  magis- 
trate.    Perry  &  Co.  v.  Bowen 

K.  B.,  38  I.  L.  T.  R.  37;  4  N.  I.  J.  R.  51 

4.  Re-hearing — Direction  on  case  stated — 

Procedure.']  On  a  case  stated  by  Justices,  the 
•Court  adjudged  that  the  Justices  were  wrong 
in  point  of  law  in  dismissing  the  complaint,  and 
that  they  should  re-hear  and  convict  the  defen- 
dant. Thereupon  the  complainant  served  the 
order  on  both  Justices  and  defendant,  and  served 
notice  on  the  defendant  that  an  appUcation 
would,  on  a  particular  day,  be  made  to  the 
Justices  to  re-hear  the  complaint : — Held,  that 
such  services  were  sufficient  to  bring  the  defen- 
dant again  before  the  Justices,  and  that  a 
conviction  following  thereon  was  good.  B. 
(Hastings)  v.  Justices  of  County  Qalway 

K.  B.,  [1907]  2  I.  R.  18  ;  40  I.  L.  T.  R.  44 
[And  1915,  2  I.  R.  8,  note.] 

5.  • Service  on  opposite  party.]    A  copy 

of  a  case  stated  by  Justices,  under  20  &  21  Vict., 
0.  43,  and  notice  of  the  appeal,  were  served  on 
the  solicitor  who  had  appeared  for  the  respondent 
before  the  Justices.  The  respondent  had  dis- 
appeared from  the  country,  and  every  reason- 
able effort  had  been  made  to  serve  him  person- 
ally, but  without  success  : — Held,  that  the  service 
was  sufficient  togivetheCourt  jurisdiction  to  hear 
the  case.   Clarice,  Appellant ;  M^  Guire,'Bespondent 

K.  B.,  [1909]  2 1.  R.  681  ;  43 1.  L.  T.  R.  52 

6.  —  Summons  heard  by  several  Justices — 
Death  of  some  of  Justices  before  signing  case — 
Case  signed  by  surviving  Justice  alone — Jurisdic- 
tion of  Court  to  hear — 20  tfc  21  Vict.,  c.  43,  s.  2 — • 
Caretaker — Summons  for  delivery  of  possession — 
Writ  of  possession  issued,  but  physical  possession 
not  taken — Caretakers  agreement  signed— Estoppel 
— Landlord  and  Tenant  (Ireland)  Act,  1860  (23 
(*  24  Vict.,  c.  154),«.  86 — Jurisdiction — Appeal — 
(20tfc  21  Vict.,  c.  43),  s.  6.]  A  summons  was 
heard  at  Petty  Sessions  before  three  Justices, 
A.,  B.,  and  C,  who  unanimously  dismissed  it, 
but  unanimously  agreed  to  state  a  case  under 
20  &  21  Vict.,  c.  43.  A  case,  the  draft  of  which 
had  been  approved  of  on  behalf  of  both  the 
parties,  was  approved  of  and  signed  by  A.  It 
was  approved  of  by  B.,  who,  however,  died 
without  having  signed  it.  C.  died  without 
having  either  approved  of  or  signed  it : — Held 
(by  Lord  O'Brien,  L.C.J.,  and  Madden,  J. 
\7right,  J.,  diss.),  that  there  was  jurisdiction 
to  hear  the  case.  B.  held  certain  premises  under 
a  lease  for  three  lives,  subject  to  a  mortgage  to 
K.    In  the  year  1902,  K.  recovered  judgment  for 


JUSTICES— CASE  STATED— co»<m«e(?. 
possession,  and  a  writ  of  possession  was  issned. 
Actual  physical  possession  was  not  taken  under 
the  writ,  but  B.  signed  a  caretaker's  agreement 
acknowledging  that  he  was  in  possession  solely 
as  caretaker  for  K.    B.  continued  to  pay  the  rent 
and  outgoings,  but  paid  nothing  either  for  princi- 
pal or  interest  on  foot  of  the  mortgage.   K.  died 
and  the  appellant,  his  personal  representative 
demanded   possession   from    B.,    and    on  pos- 
session being  refused,  applied  to  the  Justices 
at   Petty   Sessions,    upon   a   summons   issued 
against  B.,  for  an  order  for  delivery  of  possession 
of  the  premises.    Held,  by  Lord  O'Brien,  L.C.  J., 
and  Madden,  J.,  that  the  appellant  was  entitled 
to  such  order.    The  respondent  having  appealed 
from  the  order  to  the  Court  of  Appeal.      Hdd, 
following  Harvey  v.  Copeland  (32  L.  R.  I.  419), 
that  no  appeal  lay,  and  the  Court  of  Appeal 
ordered  the  case  to  be  struck  out,  but  without 
costs.     Kean,  Appellant ;  Bobinson,  BesponderU 
K.  B.,  App.,  [1910]  2  I.  R.  306,  323 

JUSTICES— DISQUALIFICATION. 

1. Bias — Adjudicating  magistrate  a  wit- 
ness— Materiality  of  evidence.]  At  the  hearing  of 
a  summons  for  assault,  one  of  the  presiding 
Justices,  K.,  had  been  summoned  and  was 
called  as  >•  witness  for  the  complainant.  He 
was  sworn,  but  as  he  knew  nothing  about  the 
case,  he  was  imable  to  give  evidence  material  to 
the  issue.  He  then  resumed  his  seat  on  the  bench 
without  objection.  The  Justices  unanimously 
convicted  the  defendant : — Held,  that  as  K.'s 
evidence  was  not  material  to  the  case  he  was  not 
disqualified  from  adjudicating,  and  the  convic- 
tion must  stand.  Per  Palles,  L.O.B. — A  magis- 
trate who  was  a  material  witness  would  be 
disqualified  from  adjudicating  on  the  ground 
that  he  could  not  be  presumed  to  be  impartial 
in  determining  the  weight  to  be  attached  to  his 
own  evidence.  B.  ( Donnelly)  v.  Tyrone  Justices 
K.  B.,  44  I.  L.  T.  R.  264 

2. Bias — Boycotting — Certiora/ri.'\  Jus- 
tices, in  spite  of  objection,  adjudicated  on  u 
charge  of  assault  brought  by  the  claimant  to  an 
evicted  farm  against  the  purchaser  of  it  and  two 
of  his  servants,  the  former  of  whom  had  been  boy- 
cotted immediately  after  a  meeting  of  the  local 
branch  of  the  United  Irish  League  had  been  held 
which  meeting  had  been  attended  by  the  Justices 
in  their  capacity  as  members  of  the  League.  The 
defendants  were  convicted.  There  was  evidence 
that  the  boycott  was  a  result  of  the  meeting  in 
question  : — Held,  that  under  the  circumstances 
of  the  case,  there  was  a  real  likelihood  of  bias  on 
the  part  of  the  Justices,  and  that  they  were 
disquahfied  from  adjudicating  on  the  charge 
in  question.  B.  (Kingston)  v.  Justices  of 
Co.  Cork  K.  B.,  [1910]  2  I.  R.  658  ; 

44  I.  L.  T.  R.  216 

3. Bias — Canvassing — Licensing.']    Where 

acts  of  Justices  are  assailed  on  the  ground  of 
bias,  mere  apprehension  of  bias  is  not  enough  to 
vitiate  them.  There  must  be  legal  evidence 
sufficient  to  found  a  reasonable  belief  in  the 
existence  of  actual  bias.      Where  questions  of 
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JUSTICES— DISQUALIFICATION— coMjimued. 

bias  are  involved  the  previous  conduct  of  inter, 
ested  parties  towards  tlie  suspected  Justices  is 
material,  not  as  evidence  of  a  corrupt  practice 
or  of  treating,  or  the  like,  but   as  evidence  of 
previous  arrangement,  of   combination,  and  of 
predetermination  on  the  part  of  the  Justices. 
Where  a  certificate  for  a  licence  granted  by 
Justices  aUeged  to  be  biassed  was  sought  to  be 
quashed  by  a  relator  whose  conduct  and  motives 
were  impeached  by  the  respondent : — Held,  that 
it  would  be  a  public  evil  to  allow  a  biassed  ad- 
judication to  stand  through  consideration  of  the 
unworthiness  of  the  relator.     M.  {Malone)  v. 
Chairman  and  Justices  oj  Tyrone  {O'Neill's  Case) 
App.,  3  N.  I.  J.  R.  177,  259, 365 
4.  — —  Bias — Churchwardens — Select  Vestry — 
Crnimction — Omission  of  statement  whether  im^ 
prisonment  to  be  with  or  without  hard  labour — 
Imprisonment  in  defxult  of  payment  of  fine — 
Omission  of  words"  unless  fine  and  costs  be  sooner 
paid  " — Defect  inform  of  conviction  brought  about 
by   defendants   conduct — Certiorari — Discretion.] 
In  order  to  disqualify  a  Justice  from  adjudicating 
on  the  ground  of  bias,  there  must  be  a  real  likeli- 
hood of  bias.    The  statement  in  the  judgment  of 
Lord  Esher,  M.R.,  in  Eckersley  v.  Mersey  Dock 
and  Harbour  Board  ([1894]  2  Q.  B.  667,  at  p.  671), 
that  not  only  must  judges  not  be  biassed,  but 
that,  "  even  though  it  be  demonstrated  that 
they  would  not  be  biassed,  they  ought  not  to  act 
as  judges  in  a  matter  where  the  circumstances 
are  such  that  people — ^not  necessarily  reasonable 
■people,  but  many  people — would  suspect  them  of 
lieing  biassed,"  goes  too  far.   T.  was  charged  on 
summons  before  the  Justices  at  Petty  Sessions 
with  assault.    The  assault  complained  of  arose 
out  of  a  matter  in  which  the  churchwardens  of  a 
certain  church  were  alleged  to  have  been  con- 
cerned.   Two  of  the  Justices  who  adjudicated 
ware    members    of    the    select    vestry    of    the 
church  : — Held,  that  these  Justices  were  not  dis- 
qualified from  adjudicating.   T.was  convicted  of 
the  assault  and  fined.     The  conviction  provided 
that  in  default  of  payment  of  the  fine  and  costs 
the  defendant  was  to  be  imprisoned  for  seven 
days : — Held,  that  the  conviction  was  not  bad 
for  omitting  to  state  whether  such  imprisonment 
was  to  be  with  or  without  hard  labour.  Ex  parti 
Thompson,  (24  J.  P.   805)  followed: — Held  also, 
that  T.  was  not  entitled  to  a  writ  of  certiorari  to 
•quash  the  conviction  on  the  ground  that  it 
•omitted  to  add,  after  the  award  of  imprisonment, 
the  words  "  unless  such  fine  and  costs  be  sooner 
paid,"  it  appearing  that  the  omission  of  these 
words  was  brought  about  by  a  statement  made 
on  behalf  of  the  defendant  that  the  fine  would 
bs     paid.        B.     (Taverner)     v.     Justices    of 
Tyrone  K.  B.,  [1909]  2 1.  R.  763  ; 

43  I.  L.  T.  R.  262 

5. Bias — Conduct   of  interested  Justice 

■calculated  to  lead  public  to  think  he  was  taking 
part  in  the  adjudication.^  U.  was  prosecuted 
before  the  Justices  at  Petty  Sessions  for  having 
on  his  premises  purloined  yams.  The  prosecu- 
tion was  brought  by  the  direction  of  a  Unen 
itrade  association,  and  on  the  complaint  of  their 
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inspector.  When  the  case  came  on,  U.'s  solicitor 
objected  to  any  magistrate  taking  part  in  the 
proceedings  who  was  a  member  of  the  associa- 
tion. M.,  who  was  one  of  the  Justices,  and  was 
presiding  as  chairman,  stated  that  he  was  a 
member  of  the  association,  but  that  he  had  no 
personal  interest  and  would  adjudicate.  At  the 
close  of  the  statement  of  the  complainant's  case, 
and  before  any  evidence  was  given,  M.  left  the 
chair,  and  took  his  seat  on  the  bench,  some 
distance  from  the  other  magistrates.  After  a 
short  time,  he  left  the  bench  and  went  into  the 
magistrate's  room,  and  was  there  when  the 
other  magistrates  came  in  to  consider  their 
decision,  but  at  once  retired.  He  took  no  part 
in  the  adjudication.  U.  was  convicted  of  the 
offence  charged  ■.—Held,  that  the  conviction 
must  be  quashed  with  costs  to  be  paid  by  M. 
B.  (Uprichard)  v.  Justices  of  Oounty  Armctgh 
K.  B.,  [1913]  2 1.  R.  410  ;  47 1.  L.  T.  R.  84 

6. Bias — Indictable   offence — Prohibition 

—Bight  to  give  costs  against  Crown.]     O.  was 
arrested  on  a  warrant  charged  with  an  indictable 
offence,  and  brought  before  E.,  a  Justice  of  the 
peace  for  the  County  of  the  City  of  Bslfast,  who 
had  been  asked  by  the  Crown  Solicitor  to  take 
the  depositions.    E.  sat  in  a  room  in  the  police- 
station,  and  on  the  request  of  the  Crown  Solicitor 
made  an  order  excluding  all  persona  except  re- 
presentatives  of   the   accused.      Several  other 
Justices  for  the  County  of  the  City  of  Bslfast 
endeavoured  to  enter  the  room,  but  were  refused 
admission.    C.'s  solicitor  applied  to  E.  to  admit; 
the  other  magistrates,  but  E.  refused  to  do  so, 
giving  as  a  reason  that  he  was  guided  by  the 
Crown,  and  directed  by  the  Crown  not  to  allow 
the  other  magistrates  to  be  present.     G.  havina; 
appHed  for  a  writ  of  prohibition  to  prohibit  E. 
'  from  proceeding  further  in  the  matter,  on  the 
ground  of  bias  : — Held,  while  entirely  acquitting 
E.  of  any  moral  blame,  that  a  reasonable  public 
might  think  that  the  expression  used  by  E. 
implied  that  in  making  his  order  he  was  acting 
by  the  direction  of  the  Crown  and  not  exercising 
his  own  discretion,  and  that  the  writ  of  pro- 
hibition should  be  granted.    The  case  had  been 
taken  up  by  the  Crown  on  behalf  of  E.    Held, 
that  there  was  no  power  to  give  costs  against 
the  Crown.    B.  {Courtney)  v.  Ermrson 

K.  B.,  [1913]  2  I.  R.  377 

7. Bias — Interest    in    subject-matter    of 

complaint — Effect  on  the  public — Summons  bad 
as  disclosing  no  offence.]  The  mere  presence 
on  the  Bench  of  a  magistrate  with  interest  or 
bias  in  the  subject-matter  of  the  complaint  at 
hearing  is  insufficient  ground  to  set  aside  the 
finding,  if  he  in  fact  took  no  part  in  the  pro- 
ceedings and  did  nothing  to  make  a  reasonable 
man  think  he  was  taking  part  in  them.  Such 
presence  may,  however,  be  an  indiscretion.  A 
summons  chargiag  a  man  with  "  wilfully  inter- 
fering with  a  passenger"  discloses  no  offence 
under  a  railway  bye-law  prohibiting  wilful  inter- 
ference "  with  the  comfort  of  the  passengers." 
B.  (Meehan)  v.  Louth  Juitices 

39  I.  L.  T.  R.  23  ;   5  N.  I.  J.  R.  47 
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8. Bias — Jurisdiction — Indictable  offence 

— Judicial  act — Prohibition — Warrant  to  arrest — 
Right  of  district  inspector  to  whom  warrant  ad- 
dressed to  select  Justice  to  hear  complaini-^ 
Prisoner  produced  at  Petty  Sessions — Justice  who 
issued  warrant  refusing  to  act  alone — Right  of 
district  inspector  to  select  another  Justice — Order 
of  discharge — Application  of  Petty  Sessions 
(Ireland)  Act,  1851  (14  cfc  15  Vict.,  c.  93),  to  cases 
of  surety  for  the  peace.]  R.  and  S.  were  arrested 
on  a  charge  of  an  indictable  offence  on  warrants 
issued  by  N.,  a  resident  magistrate.  The 
warrants  were  in  the  form  given  in  the  schedule 
to  the  Petty  Sessions  (Ireland)  Act,  1851,  and 
commanded  M.,  the  District  Inspector  of  the 
Boyal  Irish  Constabulary,  to  whom  they  were 
addressed,  to  bring  the  prisoners  before  N.  or 
some  other  Justice.  The  prisoners  when  arrested 
were  lodged  in  the  police  cells,  and  brought  next 
morning  into  the  dock  of  the  Petty  Sessions 
Court,  N.  being  on  the  Bench  together  with  D. 
and  seven  other  magistrates.  The  names  of  the 
prisoners  and  the  offences  with  which  they  were 
charged  had  been  entered  in  the  Petty  Sessions 
order  book,  but  without  the  authority  of  M.  or 
the  Crown  Solicitor,  and  when  produced  in  the 
dock  their  names  were  called  from  this  book  by 
the  Clerk  of  the  Court.  Counsel  for  the  Crown 
stated  that  he  proposed  to  bring  the  prisoners 
before  N.  alone.  N.  ruled  that  the  other 
Justices  sitting  with  him  were  also  seised  of  the 
cases.  Crown  counsel  then  directed  the  prisoners 
to  be  removed  by  the  police,  and  this  was  done. 
The  magistrates  present,  with  the  exception  of 
N.  and  D.,  were  of  opinion  that  the  prisoners 
should  be  discharged,  but  no  formal  poll  was 
taken,  and  by  the  direction  of  N.  an  order  was 
entered  in  the  order  book :  "  No  appearance 
for  the  complainant."  During  the  course  of  the 
proceedings  D.  referred  to  the  Bench  being 
packed.  He  said  to  the  prisoners'  counsel 
"  There  are  seven  on  your  side."  "  You  have 
seven  magistrates  to  do  as  you  like."  The 
prisoners  were  subsequently  brought  by  M. 
before  D.  alone,  no  formal  notice  of  this  being 
given  to  their  solicitors.  D,  took  the  deposition 
of  the  constable  who  had  arrested  the  prisoners, 
and  then  remanded  them  on  bail.  Neither  their 
counsel  nor  solicitors  were  present.  They 
applied  for  a  writ  of  prohibition,  prohibiting 
J?,  from  further  proceeding  in  the  taking  of 
depositions  on  the  ground  of  bias  and  want  of 
jurisdiction  : — Held,  that  the  function  of  magis- 
trates in  returning  for  trial  is  judicial,  and  pro- 
hibition will  lie  if  bias  or  want  of  jurisdiction 
is  established.  Held,  by  Palles,  C.B.,  and 
Gibson,  J.,  Boyd,  J.,  dissenting,  that  there  had 
been  no  valid  order  of  discharge,  and  that  D. 
had  jurisdiction.  Held,  by  Gibson  and  Boyd, 
JJ.,  Palles,  C.B.,  dissenting,  that  R.  and  S.  were 
properly  before  the  Court  of  Petty  Sessions,  and 
were  illegally  removed,  and  that  that  Court 
would  have  had  jurisdiction  to  make  an  order. 
Held,  by  Palles,  C.B.,  and  Gibson,  J.,  Boyd,  J., 
dissenting,  that  bias  on  the  part  of  D.  was  not 
established.    Quosre,    is     an     application     for 
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sureties  of  the  peace  within  the  Petty  Sessions 
Act  ?  The  King  {Bransfidd)  v.  Justices  of  Cork 
([1912]  2  I.  R.  151)  considered.  R.  (Rea) 
V.  Davison  K.  B.,  [1913]  2  I.  R.  342  ; 

47  I.  L.  T.  R.  67 
g.  Bias — Justice's  membership  of  urban- 
council — Present  at  meeting — Question  of  interest 
on  appeal — County  Court  jurisdiction.']  An. 
urban  district  council  directed  a  certain  prosecu- 
tion to  be  brought  at  Petty  Sessions  under  the 
Public  Health  Act,  1878,  against  an  "owner" 
of  premises  in  respect  of  a  nuisance.  M'C.  was- 
one  of  the  urban  councillors  present  at  the 
meeting  at  which  the  prosecution  was  directed. 
M'C.  afterwards  sat  as  Justice  on  the  occasion 
when  the  owner  was  convicted.  M'C.  had  no 
actual  bias  against  the  defendant : — Held,  that^ 
in  spite  of  section  256  of  the  Public  Health  Act, 
1878,  the  conviction  was  bad.  Held  also,  that 
the  fact  that  the  defendant  and  his  solicitor 
knew  at  the  time  of  the  hearing  at  Petty  Sessions 
that  M'C.  was  an  urban  councillor,  and  did  not. 
object  to  his  adjudicating,  was  no  waiver  of  the 
objection  as  to  bias,  there  being  nothing  to  show 
that  the  defendant  or  his  solicitor  knew  that  M'C. 
was  present  at  the  meeting  of  the  urban  council  at. 
which  the  prosecution  was  directed.  Held  also, 
that  such  a  point  of  bias  may  be  raised  by  an 
appeal  to  Quarter  Sessions,  and  that  the  County 
Court  Judge,  on  appeal,  may  reverse  th& 
decision  of  the  Justices  as  being  bad  for  such 
a  reason.     Brosnan  v.  Dawson 

Co.  Ct.,  4  N.  I.  J.  R.  251 

10.  Bias — In  order  to  justify  the  Court 

in  quashing  a  conviction  on  the  ground  of  bias, 
there  must  be  evidence  to  satisfy  the  Court  of 
a  real  likelihood  of  bias.  R.  {O'Donoghue)  v. 
Cork  Justices  K.  B.,  46  I.  L.  T.  R.  35 

11.  Bias — Interest — Justice  remaining  on 

Bench,  but  taking  no  part  in  adjudication — 
35  cfc  36  Vict,  c.  94,  s.  60.]  On  a  motion  to  make 
absolute  a  conditional  order  of  certiorari,  the 
Court  will  not  allow  the  prosecutor  to  rely  upon 
any  facts  save  those  deposed  to  in  the  affidavits 
grounding  the  motion  for  the  conditional  order. 
Section  60  of  the  Licensing  Act,  1872,  disqualifies 
any  Justice  from  acting  in  any  proceedings  under 
the  Licensing  Acts  (with  certain  exceptions)' 
who  is,  or  is  in  partnership  with,  or  holds  any 
share  in  any  company  which  is  a  common 
brewer,  distiller,  maker  of  malt  for  sale,  or 
retailer  of  malt  or  any  intoxicating  liquor  in  the 
licensing  district,  or  in  the  district  adjoining  to 
that  in  which  such  Justice  usually  acts.  There 
then  follows  a  proviso  that  no  act  done  by  any 
Justice  disqualified  by  the  section  shall,  by 
reason  only  of  such  disqualification,  be  invalid. 
The  fact  that  a  Justice,  who,  being  disqualified 
by  the  above  section  by  reason  of  his  being  the 
director  of  a  local  brewery  company,  and  also  a 
landlord  of  a  public -house  in  the  same  district, 
remains  on  the  Bench  during  an  adjudication, 
after  announcing  that  he  will  take  no  part  in  the 
proceedings,  does  not  of  itself  invalidate  those 
proceedings,  no  bias  or  interest  on  the  part  of 
the  said  Justice  being  shown  : — Semble,  if  bias: 
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on  the  part  of  the  Justice  were  shown  the  Court 
would  quaah  the  conviction.  S.  (Murphy)  v. 
Kilkenny  Justices  K.  B.,  42  I.  L.  T.  R.  135 

12.  ■ Bias  —  Magistrate —  Membership  of 

temperance  association  — •  Engaging  a  solicitor  to 
oppose  licence  —  Court  —  Licensing  meeting — 
Licensing  Acts  —  Grounds  of  objection  —  General 
discretion.]       Where     Justices,     at     Licensing 
Sessions,    refuse    an    application    for    a    new 
licence,  made  under  section  6  of  the  Licensing 
(Ireland)  Act,  1902 — viz.,  in  respect  of  premises 
attached  to  or  adjoining  premises  licensed  for 
the  sale  of  intoxicating  liquors  at  the  date  of 
the  passing  of  the  Act,  they  are  exercising  a 
general  discretion  upon  the  application,  and  they 
are  not  bound  to  set  out  upon  the  face  of  their 
order  a"  reason  or  ground  for  such  prohibition," 
within  the  meaning  of  section  4  of  the  Licensing 
(Ireland)  Act,  1833.    An  application  by  F.  for 
a  publican's  licence  was  refused  by  the  Quarter 
Sessions  for  the  County  of  Dublin.    Three  of  the 
Justices  composing  the  Quarter  Sessions  were 
subscribers  to  the  funds  of  the  Irish  Association 
for    the    Prevention    of    Intemperance,    whose 
objects   were   to   secure   a   diminution   in   the 
number   of   licensed   houses,   and   to    organise 
strong  opposition  to  licensing  applications,  and 
whose  solicitor  actually  attended  the  Sessions 
and  opposed,  in  the  names  of  local  objectors,  the 
granting  of  licensing  applications,  the  application 
of  F.  amongst  the  number.     A  fourth  Justice 
was  member  of  a  firm  which  had  subscribed  to 
the  funds  of  the  Association,  and  two  others, 
A.  and  B.,  were  members  of  the  executive  com- 
mittee of  the  association,  which,  before  each 
Licensing  Sessions,  decided  upon  the  licensing 
applications  to  be  opposed,  and,  in  the  case  of 
F.'s  application,  directed  that  the  solicitor  of  the 
association  should  oppose.    A.  was  not  proved 
to  have  been  a  party  to  this  decision.     B.  was 
present,  but  exerted  his  influence  in  favour  of 
allowing  F.'s  application  to  pass  without  opposi- 
tion ;  his  determination  to  vote  for  a  refusal  of 
the  application  was  arrived  at  during  the  hearing 
of  the  Sessions.      It  was  the  practice  of  the 
executive    committee,    before    each    Licensing 
Sessions,  to  send  circulars  to  over  one  hundred 
magistrates,  apprising  them  of  the  dates,  with  a 
view  to  insuring  their  attendance  : — Held,  that 
no    disqualification    attached    to    any    of    the 
Justices  from  taking  part  in  the  determination  of 
F.'s  application.    Held  also  (Barton,  J.,  diss.), 
that   a   Justice,   in   opposing,   or   retaining    a 
solicitor  to  oppose,  a  licensing  application,  is  not 
thereby  disqualified  from  hearing  and  determin- 
ing the  application  as  a  member  of  the  licensing 
authority.    Per  Barton,  J. :    Mere  membership 
of  the  executive  committee  is  not  per  se  sufficient 
to  constitute  "  real  and  substantial  bias  "  ;  but 
if  it  could  be  shown  that  a  Justice  hearing  a 
licensing  application  had  personally  taken  part 
in  employing  a  solicitor  to  oppose  it,  "  real  and 
substantial  bias "  would  be  proved,  and  the 
Justice  would  be  disqualified.     Held  also,  that, 
although  the  licensing  authority  in  Ireland  is  a 
"  Court,"  the  English  decisions  dealing  with 
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bias  on  the  part  of  Justices  at  "  licensing  meet- 
ings "  are  applicable  to  Justices  composing  the 
licensing  authority  in  Ireland.      R.  (Findlater) 
V.  Recorder  and  Justices  of  Co.  Dublin 
K.  B.,  [1904]  2  I.  R.  75  ;  37  I.  L.  T.  R.  202 

13. "RXi/i— Magistrate  not  showing)  cause — 

Costs.]  G.,  a  member  of  Parliament  and  Justice 
of  the  Peace,  stated  in  a  speech  that  0.  (a 
political  opponent)  had  been  "  organising  for 
weeks  "  a  disturbance  in  which  M.,  a  supporter 
of  G.,  was  alleged  to  have  been  assaulted  by  0. 
0.  was  afterwards  convicted  on  a  summons  for 
assault  at  the  suit  of  M.  heard  by  magistrates 
of  whom  G.  was  one : — Held,  that  there  was 
sufiicient  evidence  of  bias  to  vitiate  the  con- 
viction, and  that  the  Court  had  jurisdicton  to 
make  G.,  who  was  not  showing  cause,  pay  the 
costs.    R.  (O'Leary)  v.  Justices  of  Go.  Cork 

K.  B.,  45  I.  L.  T.  R.  3 
14. Bias — Personal  ill-will  towards  defend- 
ants— Securities  for  good  behaviour — Certiorari — 
Costs.]  Summonses  were  issued  on  the  complaint 
of  the  District  Inspector,  Royal  Irish  Constabu- 
lary, against  three  persons  named  D.,  members  of 
the  same  family,  as  defendants,  charging  them 
with  obstructing  the  police,  and  calling  on  them 
to  show  cause  why  they  should  not  enter  into 
recognizances  to  be  of  good  behaviour.  The 
summonses  were  heard  before  two  Justices.  The 
defendants  objected  to  one  of  the  Justices,  B., 
adjudicating,  on  the  ground  that  a  bad  feeling 
existed  between  him  and  them.  B.  insisted  on 
adjudicating;  and  orders  were  made  requiring 
the  defendants  to  enter  into  recognizances  to  be 
of  good  behaviour.  A  conditional  order  for  a 
writ  of  certiorari  to  quash  the  orders  of  the 
Justices  was  obtained  by  the  defendants, 
grounded  on  affidavits  made  by  them  alleging 
that  bad  feeling  had  for  years  "existed  between 
the  D.  family  and  B.,  and  that  on  the  day  after 
the  orders  had  been  made  by  the  Justices,  B.  was 
overheard  to  say  that  he  would  not  leave  any 
member  of  the  D.  family  in  the  district.  Cause 
against  making  the  conditional  order  absolute 
was  shown  on  behalf  of  the  Crown,  but  no  cause 
was  shown  by  B.  individually,  and  he  did  not 
deny  the  allegations  in  the  defendants'  affi- 
davit : — Held,  that  the  oonditonal  order  for  a 
writ  of  certiorari  should  be  made  absolute.  Hdd 
also,  that  B.  should  pay  the  costs  of  the  defen- 
dants in  the  certiorari  proceedings.  R, 
( Donoghue)  v.  Justices  of  Co.  Cork 

K.  B.,  [1910]  2 1.  R.  271 

15.  —  Bias — Pecuniary  interest.]  A  direct 
pecuniary  interest,  however  small,in  the  subject- 
matter  of  a  summons  disqualifies  a  magistrate 
from  adjudicating.  R.  (Grant)  v.  Armagh 
Justices  K.  B.,  2  N.  I.  J.  R.  175 

16.  Bias — Rural  district  counciU— member 

concerned  in  a  contract  with  the  ccntncil — Pro- 
bation of  Offenders  Act,  1907  (7  Edw.  VII.,  v.  17), 
«.  1.]  A  defendant  was  charged  at  Petty  Session 
with  having  acted  as  a  member  of  a  board  of 
guardians  and  rural  district  council  when  dis- 
qualified by  reason  of  being  concerned  in  a 
contract  with  the  council.    The  Justices  thought 
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that  the  charge  was  proved,  but  were  of  opinion 
that,  having  regard  to  the  trivial  nature  of  the 
offence  and  the  extenuating  circumstances  under 
•which  it  was  committed,  it  was  inexpedient  to 
inflict  any  punishment,  and  accoi(fingly  dis- 
missed the  charge,  pursuant  to  s.  l,of  the  Pro- 
bation of  Offenders  Act,  1907  : — Hdd,  that  the 
Justices  had  no  jurisdiction  to  apply  the  pro- 
vifions  of  the  Probation  of  Offenders  Act,  1907, 
to  the  offence  charged,  and  that  they  should  have 
convicted  the  defendant.  0'  Donoghue  v.  Morris 
K.  B.,  52  I.  h.  T.  R.  25 

17. Bias — Waiver — Surprise.]    Where  at 

the  hearing  of  a  complaint,  no  objection  was 
taken  to  the  constitution  of  the  bench  of  magis- 
trates, the  High  Court  must  be  satisfied  that 
there  was  no  waiver  of  such  objection  before  it 
will  exercise  the  discretionary  jurisdiction  of 
certiorari  to  quash  the  order  made  on  the  ground 
of  bias  or  other  illegal  constitution  of  the  inferior 
Court.  The  absence  of  waiver  may  be  inferred 
from  facts  showing  that  the  parties  were  sur- 
prised.    jB.  (Poe)  V.  Cork  Justices. 

K.B.,40I.L.T.R.121 

18. Bias —  Yielding  to  objection  of  bias — 

Evidence  of  bias  on  a  subsequent  adjudication — 
Connection  by  marriage  as  evidence  of  bias.]  The 
defendant  in  a  summons  objected  to  amagistrate 
adjudicating  on  the  ground  of  bias,  and  alleged 
that  the  magistrate  was  related  to  the  com- 
plainant ;  in  fact,  a  brother  of  the  magistrate 
was  married  to  a  sister  of  the  complainant.  The 
magistrate  yielded  to  the  objection  and  declined 
to  adjudicate.  At  a  subsequent  hearing  of  the 
same  summons  the  magistrate  remained  on  the 
Bench  notwithstanding  objection  made  : — Held, 
neither  the  connection  by  marriage  between  the 
magistrate  and  complainant  nor  the  yielding 
by  the  magistrate  to  an  objection  on  the  ground 
of  bias  was  sufficient  to  establish  a  real  likelihood 
of  bias  so  as  to  disqualify  the  magistrate  from 
adjudicating.  B.  (Murray  and  Worthy)  v. 
Justices  of  County  Armagh 

K.  B.,  49 1.  L.  T.  R.  56 

19. Chairman  of  district  council — Ex- 
piration of  office — Local  Government  (Ireland) 
Act,  1898  (61  <fe  62  Yict.,  c.  37),  s.  2Q— Applica- 
tion of  Enactments  Order  (22nd  Dec,  1898), 
Article  37.]  Under  the  Local  Government  Act, 
1898,  s.  26,  and  the  Application  of  Enactments 
Order  (22nd  December,  1898),  Article  37,  the 
chairman  of  a  district  coimoil  is  entitled  to 
continue  to  act  as  a  Justice  of  the  Peace  until 
his  successor  has  accepted  office  and  subscribed 
the  required  declaration.  R.  (Scott)  v.  Justices 
of  Londonderry  K.  B.,  [1903]  2  I.  R.  101  ; 

36  I.  L.  T.  R.  223  ;  3  N.  I.  J.  R.  1 

20. Chairman  of  district  council — Demise 

of  Crovm — Renewal  of  oaths  by  magistrates — 
Nature  of  office — Licensing  application — Service 
on  "next  resident  magistrate" — Service  on  dis- 
qualified magistrate — 3  tS:  4  Wm.  IV.,  c.  69, 
s.  2—31  <fe  32  Vict.,  c.  72,  ss.  5,  7,  and  8—35  <fc 
36  Vict.,  c.  94,  s.  6 — Interpretation  Act,  1889, 
*.  30 — Local  Government  Act,  1898,  s.  95.]  A 
chairman   of   a   district   council,   who   is,    by 
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virtue  and  during  the  continuance  of  his  office, 
a  Justice  of  the  Peace  for  the  district,  need  not 
renew  the  oaths  of  allegiance  or  the  judicial 
oath  on  the  demise  of  the  Crown.  His  office 
is  a  continuing  one,  and  he  is,  therefore,  not 
disqualified  from  acting  as  a  Justice  by  reason 
of  his  not  having  renewed  the  oaths : — Semble, 
service  of  a  notice  of  an  intention  to  apply  for  a 
publican's  licence  on  a  Justice  who  is  disqualified 
for  some  reason  from  adjudicating  on  the  case 
is  not  on  that  account  invalid  or  insufficient. 
R.  (Harvey)  v.  Tyrone  Justices 

K.  B.,  36 1.  L.  T.  R.  106;  2  N.  I.  J.  R.  59 

21. Chairman  of  town  commissioners — 

Licensing  Sessions — Local  Government  (Ir.)  Act, 
1898,  s.  26  (2) — Towns  Improvement  (Ir.)  Act, 
1854,  s.  29.]  A  chairman  of  town  commissioners 
who  by  virtue  of  section  26  (2)  of  the  Local 
Government  (Ir.)  Act,  1898,  becomes  a  Justice 
of  the  Peace,  is  not  a  duly  qualified  Justice  of 
the  Peace  for  the  purpose  of  taking  part  in  the 
General  Licensing  Quarter  Sessions  for  the 
division    of   the    county.  jB.    (Gilchrist)  v. 

Tyrone  Justices  Q.  B.,  34  I.  L.  T.  R.  9 

22. Corrupt  and  illegal  practice — Dis- 

qualification — Effect  of  Act — Certiorari — Costs.J 
Under  the  Corrupt  and  Illegal  Practices  Preven- 
tion Act,  1883  (46  &  47  Vict.,  u.  51),  s.  6  (3),  and 
s.  38  (5),  a  Justice  of  the  Peace,  who  is  reported 
by  an  election  court  as  having  been  guilty  of 
corrupt  practices  at  an  election,  becomes  ipso 
facto  incapable  of  acting  as  a  Justice  for  seven 
years  ;  and  if,  after  he  has  been  so  reported,  he 
purports  to  act  as  a  Justice,  his  adjudication  is 
void.  The  Act  of  Parliament  is  twofold  in  its 
operation,  disqualifying  the  offending  Justices 
for  seven  years,  and  also  enabling  the  Lord 
Chancellor,  at  his  discretion,  to  remove  his  name 
from  the  Commission  of  the  Peace  altogether. 
In  a  proper  case  the  Court  will  order  the  Justices 
of  the  Peace  to  pay  the  costs  of  the  application 
to  make  absolute  the  conditional  order.  iJ. 
(Donoghue)  v.  JJ.  County  Cork  ([1910]  2  I.  R. 
271)  followed.    B.  (Matthews)  v.  M' Court 

45  I.  L.  T.  R.  145 

23. Ex-offlcio    poor    law    guardians— 

Proceedings  by  poor  law  guardians — Officer 
appearing  for  guardians — Malicious  Injuries  ta 
PropeHy  Act  (24  dk  25  Vict.,  c.  97),  s.  52— 
Public  Health  Act,  1878  (41  tb  42  Via.,  c.  52), 
ss.  256,  257,  273.]  Justices,  who  are  ex-officio- 
poor  law  guardians,  are  disqualified  from  ad- 
judicating on  a  summons  brought  by  the  poor 
law  guardians  under  the  Malicious  Injuries 
to  Property  Act.  The  guardians  can  appear 
in  such  a  case  by  their  officer  duly  authorised. 
The  Guardians  of  Mitchdstovm  Union  v.  Duffy 
Ex.,  28  I.  L.  T.  R.  20 

24. Interest — Prosecution    under    Game 

Laws — Magistrate  who  was  a  witness  retaining' 
his  seat  near  the  Bench — 27  Geo.  III.,  c.  35, 
ss.  10,  U— Petty  Sessions  Act,  «.  20  (1) — 40  <fr 
41  Vict,  c.  56,  s.  78.]  In  a  prosecution  under 
the  Game  Laws  a  magistrate  who  had  given  in- 
formation which  led  to  the  prosecution,  and 
who  was  a  witness  against  the  prisoner,  upon: 
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being  challenged  stated  that  he  would  not 
adjudicate,  but  only  moved  his  chair  a  short 
distance  from  Ma  previous  position  beside  the 
other  magistrates.  The  prisoner  being  con- 
victed : — Hdd,  that  such  conviction  should  be 
quashed  on  the  ground  that  the  Court  was  im- 
properly constituted.  Held  further,  where  a 
magistrate  is  also  a  witness  he  should  occupy 
the  same  position  as  other  witnesses.  R. 
(Burke)  v.  The  Justices  ofGalway 

Q.B.,31I.L.T.R.160 

25. Interest  —  Membe/r    of   prosecuting 

fishery  board  acting  as  Justice.]  Where  a 
member  of  a  Board  of  Conservators  of  Fisheries 
present  at  a  meetiig  of  the  Board  at  which  a 
prosecution  was  directed  afterwards  adjudicated 
as  a  magistrate  with  others  at  the  hearing  of 
such  prosecution,  and  again  adjudicated  on  a 
second  prosecution  of  the  same  defendant  by 
new  prosecutors,  such  second  prosecution  being 
a  mere  repetition  of  the  first,  arising  out  of 
identically  the  same  facts,  and  the  defendant 
was  convicted : — Held,  that  the  conviction  must 
be  quashed.  R,  (Casey)  v.  Justices  of  Lovih 
Q  B.,  31  I.  L.  T.  241 

Bias — LicensingActs  37  I.  L.  T.  R.  202  ; 

3  N.  I.  J.  R.  354 
iSee  Licensing  Acts — Licensing  Certificate. 
7. 

Bias  or  interest  of  Justice  adjudicating — 

Application   by  a  judge  of  his  local  or 
scientific  knowledge   [1895]  2  I.  R.  603 
See  Justices — Jurisdiction  (Petty  Sessions). 
19. 

Interest  [1894]  2  I.  R.  527 

See  Justices — Jurisdiction  (Petty  Sessions). 
26. 

JUSTICES- JURISDICTION  (PETTY  SESSIONS). 

1.  Adjournment — Interest     of    peace — 

Picketing — Adjournment  of  case  for  two  months — 
Refusal  of  jurisdiction — Considerations  extra- 
judicial— Mandamus — 14  <fc  15  Vict.,  c.  93,  ss.  20, 
21—38  <fc  39  Vict.,  c.  86,  s.  7  (4).]  Persons  were 
charged  with  an  offence  imder  the  Conspiracy 
and  Protection  of  Property  Act,  1875.  The 
evidence  having  been  heard,  the  magistrates, 
"  in  the  interest  of  the  peace  of  the  town,"  made 
an  order — "  Adjourned  by  the  Court  for  two 
calendar  months."  An  undertaking  was  given 
to  discontinue  the  offence  during  the  adjourn- 
ment. On  an  application  for  mandamv.s  to 
compel  the  magistrates  to  hear  and  determine 
the  case  : — Hdd,  that  the  order  of  adjournment 
was  not  an  order  as  required  by  s.  21  of  the 
Petty  Sessions  Act,  1851.  If  the  magistrates 
in  making  the  order  of  adjournment  took  into 
consideration  the  undertaking  to  discontinue  the 
offence,  they  acted  extra-judicially.  In  either 
case  nmndam,us  must  issue.  R.  (Regan)  v. 
Justices  of  Monaghan,  45  I.  L.  T.  R.  10,  followed. 
R.  (Loch)  V.  Justices  of  Cork 

K.  B.,  46  I.  L.  T.  R.  66 

3. Adjournment — Refusal  of  complaint — 

Petty  Sessions  (Ireland)  Act,  1851  (14  cfc  15  Vict, 
c.    93) — Improper   exercise   of  discretion   as  to 
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adjournment — Imposing  costs  as  a  condition  to 
adjournment — Certiorari — Court  improperly  con- 
stituted— Bias — Failure  to  object  at  hearing  to  the 
constitution  of  Court — Presumption  of  waiver 
rebutted  by  proof  of  surprise — Reasonable  time  for 
preparing  defence — Costs  against  Justices.]  Cer- 
tiorari lies  to  quash  a  decision  of  Justices  on  the 
ground  that  the  Justices  improperly  exercised 
their  discretion  as  to  adjournment  of  the  com- 
plaint. R.  (Roche)  V.  Cork  J  J.  (46  I.  L.  T.  R.  80) 
must  be  taken  as  conclusively  establishing  that 
in  all  oases  coming  under  the  provisions  of  the 
Petty  Sessions  (Ireland)  Act,  1851  (14  &X5Viot., 
u.  93),  Justices  cannot  impose  the  payment  of 
costs  as  a  condition  to  an  adjournment  of  the 
complaint.  Quaere,  whether  such  conditional 
adjournment  can  be  granted  by  consent  of  the 
parties.  There  is  no  absolute  rule  of  law  that 
a  party  cannot  challenge  »  decision  of  Justices 
on  the  ground  of  bias  or  suspicion  of  bias  where 
the  objection  on  either  ground  was  present  to  his 
mind  at  the  hearing  before  the  Justices  and  was 
not  then  made  by  him  or  on  his  behalf.  In  such 
case  there  is  a  presumptio  juris  of  waiver  of  the 
objection  to  the  constitution  of  the  Court,  but 
this  presumption  of  waiver  may  be  rebutted  by 
proof  that  the  party  was  prevented  by  surprise 
from  taking  the  objection  before  the  Justices, 
either  by  reason  of  their  improper  conduct  or 
neglect  of  the  essentials  of  justice.  R. 
(Harrington)  v.  Justices  of  Clare 

K.  B.,  [1918]  2  I.  R,  116 

3.  Alternative  oilences — 12  <&  13  Vict., 

c.  92.  ss.  2,  26.]  A  conviction  under  12  &  13 
Vict.  c.  92,  s.  2,  that  the  defendant  did  cruelly 
beat,  illtreat,  overdrive,  abuse,  or  torture,  or 
cause  or  procure  such  to  be  done  to  a  horse  his 
property,  is  bad  as  being  uncertain  and  charg- 
ing offences  in  the  alternative.  The  defect  is 
one  of  substance  and  not  of  form  only,  and  is 
not  validated  by  12  &  13  Vict.,  c.  92,  s.  26. 
R.  ( Vaughey)  v.  Justices  of  Co.  Meath 

K.  B.,  38  I.  L.  T.  R.  12  ;  4  N.  I.  J.  R.  35 

4. Alternative  offences  in  summons— 

General  conviction —  Uncertainly — Certiorari — In- 
decent advertisements  Act,  1889,  s.  3.]  A  defen- 
dant was  prosecuted  on  a  single  summons  for 
that  "  on  the  23rd  and  24th  days  of  May,  1908, 
at  George's  Street,  in  the  County  Borough  of 
Cork,  he  did  unlawfully  exhibit  to  public  view, 
in  the  window  of  his  house  or  shop,  a  picture  and 
printed  or  written  matter  of  an  indecent  or 
obscene  nature."  The  Justices  made  the  follow- 
ing order  : — "  Defendant  convicted  and  ordered 
to  be  imprisoned  for  seven  days  in  H.  M.  Mail 
Prison,  Cork,  and  kept  at  hard  labour."  On  an 
application  to  make  absolute  a  conditional  order 
for  certiorari  to  quash  the  decision  on  the 
grounds  that  it  was  bad,  because — ( 1 )  alternati  vo 
offences  were  alleged  in  the  summons  and  the 
order  on  conviction  was  general;  (2)  the  eon 
viction  was  uncertan  inasmuch  as  offences  on 
different  dates  were  alleged  ;  (3)  and  the  Court 
was  improperly  and  illegally  constituted  and 


(  783  ) 


DIGEST  OF  CASES. 


(  784  ) 


JUSTICES— JURISDICTION  (PETTY  SES- 
SIONS ) — continued. 
tainted  with  bias  :  — Held,  the  conviction  was 
bad  for  uncertainty  and  should  be  quashed, 
inasmuch  as  offences  on  different  dates  were 
alleged  and  the  conviction  was  general.  R. 
( Boss)  V.  Cork  Justices    K.  B.,  42  I.  L.  T.  R.  230 

5. Alternative  offences — General  con- 
viction— Surplusage — 11  ofe  12  Vict.,  c.  92,  s.  22.] 
Joseph  Coyle  was  summoned  before  the  Justices 
in  Petty  Sessions  for  that  he  "  on  October  3, 
1907,  in  Lough  Neagh,  off  the  Battery,  in  the 
townland  of  Ardain,  in  the  County  of  Tyrone 
did  use,  fish  or  erect  a  draft  net  for  eels,  not 
being  duly  licensed,  contrary  to  provisions  of 
11  &  12  Vict.,  c.  92,  s.  22."  The  magistrates 
convicted  the  defendant  and  fined  him  in  £6 
and  costs,  their  order  being  in  the  following 
words  : — "  Defendant  convicted  of  said  offence, 
and  ordered  to  pay  for  fine  the  sum  of  £6,  and 
for  costs  2s.  6d.,  in  one  month."  The  defendant 
sought  to  quash  the  conviction  on  the  ground 
that  it  was  bad  on  its  face,  inasmuch  as  three 
distinct  alternative  offences  were  alleged,  and 
the  conviction  was  general : — Held,  on  certiorari, 
that  the  word  "  erect  "  was  not  applicable  to 
a  draft  net  it  should  be  left  out  of  consideration 
as  mere  surplusage,  and  that  as  "  use "  and 
"  fish  "  were  synonymous  there  was  only  one 
effective  charge  made,  and  that  the  order  of  the 
Justices  was  therefore  good.  E.  (Coyle)  v.  Co. 
Tyrone  Justices  K.  B.,  42  I.  L.  T.  R.  26 

6. Alternative  offences — General  con- 
viction— Certiorari — Averment  of  commission  of 
offence  on  divers  dates,  no  dates  being  specified — 
Continuous  offence — Award  of  imprisonment  in 
default  of  payment  of  fine — No  time  for  payment 
allowed  by  order  of  Justices — Distress  not  directed 
by  order  of  Justices — Petty  Sessions  {Ireland) 
Act,  1851  (14cfc  15  Vict,  c.  93 — Criminal  Justice 
Administration  Act,  1914  (4  cfc  5  Geo.  V.,  c.  58), 
s.  43  (4).]  A  summons  under  section  13  of  the 
Criminal  Law  Amendment  Act,  1885  (48  &  49 
Vict.,  c.  69),  which  charges  that  "  on  divers 
dates  within  the  past  six  months  at  South 
Terrace,  County  Borough  of  Cork,  the  defendant, 
being  the  tenant  of  the  house  30  South  Terrace, 
Cork,  did  unlawfully  and  knowingly  allow  such 
to  be  used  as  a  brothel,  and  further  that 
she  did  unlawfully  and  knowingly  permit 
prostitution  to  take  place  thereon,"  does  not 
charge  two  separate  offences  under  the  statute, 
and  a  general  conviction  of  Justices  on  the 
summons  is  good.  The  fact  that  the  summons 
only  aveiTed  the  commission  of  the  offences  on 
divers  dates  without  specifying  any  particular 
dates  did  not  make  a  conviction  of  the  Justices 
on  the  summons  bad,  as  the  offences  charged 
were  of  a  continuous  nature  : — Held  also,  that 
a  conviction  by  the  Justices  which  imposed  a 
fine  and  directed  imprisonment  in  default  of 
payment  without  setting  out  that  any  time  has 
been  given  for  payment  or  that  a  distress  had 
been  ordered,  and  which  did  not  set  out  grounds 
justifying  a  distress  being  dispensed  with,  is 
good.  B,  (M'Leod)  v.  Borough  of  Cork  Justices 
K.  B.,  50  I.  L.  T.  R.  233 
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7. Appeal — Friendly  Societies  Act,  1896 

— Decision  of  magistrates  —  Appeal  to  County 
Court  Judge  —  Jurisdiction.]  A  friendly  society 
was  summoned  before  Justices,  who  gave  a 
decree  against  it  for  the  balance  of  a  sum  alleged 
to  be  due  by  it.  An  appeal  was  taken  to  the 
County  Court : — Held,  that  under  the  Petty 
Sessions  Acts  there  is  a  general  right  of  appeal 
to  the  County  Court,  and  that  this  right  of 
appeal  is  not  excluded  by  59  &  60  Vict.,  c.  26, 
s.  7.  B.  (M'Aneny)  v.  County  Court  Judge  of 
Tyrone.  K.  B.,  44 1.  L.  T.  R.  147 

8. Appeal  from  dismiss  without  pre- 
judice— Pharmacy  Act  (Ireland),  1875  (38  tfc  39 
Vict.,  c.  57),  s.  36 — Pharmacy  Act  (Ireland), 
1875,  Amendment  Act,  1890  (53  cfc  54  Vict.,  c.  48), 
s.  \&— Competent  prosecutor.']  Where  jurisdic- 
tion to  deal  with  a  matter  is  conferred  by 
statute  on  magistrates,  and  the  magistrates  do 
not  decline  jurisdiction,  but,  on  a  point  of  law, 
dismiss  the  matter  without  prejudice  ■.—Held, 
that  neither  certiorari  nor  mandamus  lie.  Wake- 
field Local  Board  v.  West  Riding  Railway  Co. 
(12  Jur.  N.  S.  936)  distinguished.  B.  ( Thompson) 
V.  Boscommon  Justices 

Q.  B.,  34 1.  L.  T.  R.  203 

9. Assault — Conviction — Complaint  by  or 

on  behalf  of  the  party  aggrieved — Condition  pre- 
cedent—2i  &  25  Vict,  c.  100,  s.  42— 25tfc  26 
Vict,  c.  50,  s.  9.]  Complaint  preferred  imder 
24  &  25  Viet.,  c.  100,  s.  42,  by  or  on  behalf  of  a 
person  aggrieved  by  a  common  assault,  is  a  con- 
dition precedent  to  the  exercise  by  the  Justices  of 
their  jurisdiction  to  convict  summarily.  A  police 
constable  who  takes  charge  of  a  common  assault 
from  the  person  assaulted  is  not  entitled  to 
prefer  a  charge  on  the  failure  of  complainant 
personally  to  prefer  one  before  the  Justices, 
where  the  person  assaulted  was  not  asked  to 
prosecute  and  did  not  offer  to  do  so.  B.  ( Deane) 
V.  Galway  Justices  K.  B.,  35  I.  L.  T.  R.  153 

10.  Assault — Declining    or    refusing    to 

prosecute  —  Sufficiency  of  evidence  —  Statements 
made  in  absence  of  accused — 25  <fc  26  Vict,  e.  50, 
a.  9.]  A  magistrates'  order  of  conviction  upon 
a  summons  brought  by  a  police  constable 
against  an  accused  person  for  an  assault  upon 
a  third  party  must  show  that  the  injured  party 
refused  or  declined  to  prosecute  so  as  to  gi*e 
jurisdiction  to  the  Justices  ;  evidence  of  state- 
ments made  by  the  injured  person  to  a  police 
constable  in  the  absence  of  the  accused  is  not 
evidence  against  the  latter  upon  which  the 
Justices  can  convict  the  accused.  B.  (Kearney) 
V.  Justices  of  Co.  Meath 

K.  B.,  43 1.  L.  T.  R.  186 

11. Assault — Person   aggrieved   refusing 

or  declining  to  prosecute — Becital  on  order  of  a 
finding  of  such  refusal.]    In  a  prosecution  under 

24  &  25  Vict.,  c.   100,  a.  42,  as  amended  by 

25  &  26  Vict.,  c.  50,  s.  9,  by  a  person  other  than 
the  party  aggrieved,  for  assault,  an  order  by  the 
Justices  convicting  the  defendant  must  show  on 
its  face  that  the  Justices  had  jurisdiction 
to    make   such   order   by   reciting   that   they 
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bad    found   that    the    person    aggrieved   had 
■declined  or  refused  to  prosecute.     R.  {Johnaton) 
V.  Co.  Armagh  Justices 

K.  B.,  43  I.  L.  T.  R.  112 

12. Assault — Single  offence,  with  matter 

of  aggravation  —  Reversal  at  Quarter  SessioTis 
upon  the  erroneous  ground  that  the  order  was 
had  on  its  face — Gertiora/rir~Mandamv,a.'\  Justices 
at  Petty  Sessions  made  an  order  in  the  following 
form  : — "  Upon  the  hearing  of  a  complaint  that, 
&o.,  the  defendant  did  unlawfully  assault  the 
•complainant,  by  striking  him  on  the  face  with 
a  stone  and  cutting  him,  an  order  was  made  on, 
Ac,  against  Cornelius  Collins,  farmer's  son,  to 
tte  following  effect — viz.,  convicted ;  fined  21s., 
with  20s.  costs,  and  in  default  of  payment  forth- 
with 10  be  imprisoned  in  Limerick  Prison  for 
■one  calendar  month,  with  hard  labour,  unless 
said  sums  be  sooner  paid."  On  appeal  by 
Collins  to  Quarter  Sessions,  that  Court  reversed 
the  Petty  Sessions  order,  on  the  ground  that  the 
conviction  was  bad  on  its  face,  for  not  stating 
the  offence  for  which  the  accused  was  con- 
victed : — Held,  that  the  complaint,  being  for  a 
single  offence,  which  the  Justices  at  Petty 
Sessions  had  jurisdiction  to  entertain — viz.,  an 
assault  under  24  &  25  Vict.,  c.  100,  s.  40,  coupled 
.(by  describing  how  the  assault  was  committed) 
with  matter  of  aggravation,  the  conviction  was 
good  on  its  face,  and  the  Court  of  Quarter 
Sessions  were  wrong  in  reversing  it  upon  the 
preliminary  point,  without  deciding  the  case 
upon  the  merits,  and  that  therefore  a  certiorari 
should  be  awarded  to  quash  the  order  made  at 
<Juarter  Sessions,  and,  on  its  return,  a  mandamus 
to  the  Chairman  and  Justices  to  proceed  to 
hear  and  determine  the  appeal.  R.  (M'Grath) 
V.  Chairman  and  Justices  of  Glare 

K.  B.,  [1905]  2  I.  B.  510 

13. Assault — Trespass  on  foreshore  and 

on  other  lands — '  Place  "  within  the  meaning  of 
section  8  of  14ifel5  Vict.,  c.  92.]  Where  an 
assault  and  trespass  are  alleged  to  have  taken 
place  on  lands  consisting  partly  of  foreshore  and 
partly  of  other  lands,  and  on  the  evidence  the 
Justices  eliminate  the  question  of  foreshore  and 
come  to  the  conclusion  that  the  assault  and 
trespass  took  place  on  land  not  the  foreshore, 
they  have  jurisdiction  to  convict.  LordO'Brieii, 
L.C.J.,  however,  dissented  on  the  ground  that 
the  substantial  matter  of  controversy  was  tres- 
pass on  the  foreshore.  R.  (Sweeny)  v.  Cork 
Justices  (24  I.  L.  T.  586)  distinguished.  R. 
{John  Mahcmy,  junr.)  v.  Cork  Justices 

K.  B.,  42  I.  L.  T.  R.  237 

14. Certiorari.]  The  Summary  Juris- 
diction Act  (14  &  15  Vict.,  c.  92,  s.  9,  clause  7) 
makes  a  party  convicted  thereunder  liable  to 
fine  or  imprisonment.  D.  being  convicted  under 
'this  clause,  was  sentenced  to  a  fine  of  £5  or  to 
be  imprisoned  for  three  months : — Held,  bad, 
as  it  was  the  duty  of  the  Justices  to  make  the 
selection  of  the  penalties.  Held  also,  that, 
though  bad  in  part  and  good  in  part,  the  sentence 
could  not  be  amended  by  omitting  the  part  bad 
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inasmuch  as  the  adjudication  was  not  an  order 
but  a  conviction.     R.  v.  Justices  of  Wicklow 

Q.  B.,  [1863]  16  I.  C.  L.  B.  23 

15. Certiorari  —  Conviction — Alternative 

charges — Bad  order.]  A  conviction  for  deserting 
or  wilfully  neglecting  to  maintain  the  accused's 
wife  and  child  was  held  to  be  bad  as  being  void 
for  uncertainty.  R.  (Ferris)  v.  Justices  of  Co. 
Londonderry  K.  B.,  3  N.  I.  J.  B.  242 

16. Certiorari — Conviction — Omission  in 

summons — Defect  cured —  Unclean  salmon- 
Statute — Construction — How  far  word''  wilfully  " 
governs  subsequent  words — Fisheries  (Ireland) 
Act,  1842  (5  <fc  6  Vict.,  c.  106),  s.  li— County 
Officers  and  Courts  (Ireland)  Act,  1877  (40cfc41 
Vict.,  c.  56),  .s.  76.]  By  section  74  of  the  Fisheries 
(Ireland)  Act,  1842,  it  is  enacted  that  if  any 
person  shall  -wilfully  take,  kill,  destroy,  expose 
to  sale,  or  have  in  his  possession  any  unclean 
salmon,  he  shall  forfeit  a  sum  not  exceeding  £2 
for  every  such  fish  so  taken,  &c.  : — Held,  that 
the  word  "  wilfully  "  governs  the  words  "  have 
in  his  possession,"  and  that  a  conviction  on  a. 
summons  charging  the  defendant  with  having 
in  his  possession  unclean  salmon,  but  omitting 
the  word  "  wilfully,"  was  bad.  But  held,  that 
as  it  appeared  that  the  Justice  had  in  fact 
determined  on  the  hearing  of  the  summons 
that  the  defendant  had  the  salmon  wilfully  in 
his  possession,  and  the  Court  being  of  opinion 
that  the  omission  of  the  word  "  wilfully  "  from 
the  summons  did  not  mislead  or  prejudice  the 
defendant  or  affect  the  merits  of  the  case,  the 
Court,  in  obedience  to  section  76  of  40  &  41 
Vict.,  c.  56,  would  refuse,  on  certiorari,  to  quash 
the  conviction.  The  King  (U.  D.  C.  Athy)  v. 
Justices  of  Kildare  ([1912]  2  I.  R.  64),  and  The 
King  (Johnston)  v.  Justices  of  Belfast  ([1914] 
2  I.  R.  181,  note),  applied.  R.  (Sheehan)  v. 
Justices  of  Waierford 

K.  B.,  [1914]  2  I.  R.  178  (aft.  C.  A.) : 
48  I.  L.  T.  R.  5 

17. Certiorari — Conviction — Omission  in 

summons — Defect  cured — Charge  of  using  room 
for  public  dancing — Omission  of  statement "  room 
ordinarily  so  used" — Omission  of  statement  that 
defendant  was  occupier — Public  Health  Acts 
Amendment  Act,  1890  (53cfc54  Vict.,  c.  59), 
s.  51 — County  Officers  and  Courts  (Ireland)  Act, 
1877  (40  efc  41  Vict.,  c.  56),  s.  76.]  S.  (Johnston) 
V.  Justices  of  Belfast 

K.  B.,  [1914]  2  I.  B.  181,  note 

18. Certiorari— Declining   jurisdiction — 

Caretaker — Agreement — Right  to  go  behind — 
Alleged  collateral  agreement  —  Justices — Sum- 
mary jurisdiction  —  Landlord  and  Tenant 
(Ireland)  Act,  1860  (23  cfc  24  Vict.,  u.  154),  s.  86.] 
The  prosecutors,  who  had  been  yearly  tenants 
to  the  National  Bank  of  certain  premises,  signed 
an  agreement  acknowledging  that  they  had  been 
put  into  possession  of  the  premises  by  the  bank 
as  servants  and  caretakers,  and  undertaking  to 
give  up  possession  on  one  week's  notice.  They 
signed  at  the  same  time  a  promissory  note  pay- 
able four  months  after  date  for  the  amount  of 
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arrears  of  rent  then  due.  After  the  expiration  of 
the  four  months  the  bank  gave  notice  requiring 
possession,and,  possession  not  having  been  given, 
issued  a  summons  under  section  86  of  23  &  24 
Vict.,  c.  154,  requiring  the  prosecutors  to  show 
cause  why  they  should  not  deliver  up  possession 
of  the  premises  to  the  bank.  On  the  hearing  of 
the  summons  the  prosecutors  sought  to  make  the 
case  that  the  arrangement  with  the  bank  was 
that  the  caretakers'  agreement  should  be 
returned  if  the  amount  of  the  promissory  note 
was  paid,  and  that  it  had  been  paid.  The 
Justices,  however,  refused  to  go  behind  the 
written  agreement,  and  made  an  order  for  pos- 
session : — Held,  that  the  prosecutors  were 
entitled  to  put  forward  the  case  attempted  to  be 
made  by  them  ;  that  the  Justices  by  refusing  to 
put  it  forward  had  declined  jurisdiction ;  and 
that  the  order  of  the  Justices  should  be  quashed 
on  certiorari.  R.  {Corcoran)  v.  Justices  of 
County  Wicklow 
K.  B.,  [1912]  2  I.  B.  349  ;  46  I.L.T.R.74 
19. Certiorari — Dismiss  by  Justices — Ne- 
mo bis  vexari  debet  pro  eadem  causa — "  Want 
and  excess  of  jurisdiction  " — Bids  or  interest  of 
Justice  adjudicating — Acquiescence — Application 
by  a  Judge  of  his  local  or  scientific  knowledge — 
Onus  of  disproving  statutory  exceptions — 40  <fc  41 
Vict.,  c.  56,  s.  78.]  L.  was  prosecuted,  in 
absentia  before  Justices,  on  a  complaint  alleging 
generally  that  he  was  on  the  complainant's 
railway  on  a  certain  date,  after  having  once 
received  warning,  contrary  to  31  &  32  Vict., 
c.  119,  s.  23,  as  amended  by  34  &  35  Vict.,  c.  78, 
s.  14.  The  complaint  did  not  negative  the 
statutory  exception  in  the  case  of  a  person 
being  on  a  railway  "  for  the  purpose  of  crossing 
the  same  at  any  authorised  crossing."  The 
trespass  actually  occurred  on  a  point  where  the 
line  ran  along  a  lane,  which  had  at  one  time 
been  a  public  right  of  way.  M.,  one  of  the 
presiding  Justices,  had  an  interest  in  this  right 
of  way  as  a  member  of  the  public  living  in  the 
vicinity  ;  and,  some  time  previously  to  the  pro- 
secution, had  been  in  communication  with  the 
complainant  company  in  regard  thereto,  they 
asserting  that  the  right  had  been  lost,  as  it  had 
not  been  preserved  by  the  award  of  the  arbitra- 
tor under  the  Board  of  Trade,  appointed  to 
adjust  all  such  claims  against  the  said  company. 
M.  considering  that  the  right  still  existed  as 
before,  inasmuch  as  no  alternative  way  had  been 
provided,  and  having  challenged  the  company 
to  institute  proceedings  against  him  for  trespass 
in  assertion  of  the  right.  At  the  Petty  Sessions 
Court,  before  this  and  some  other  cases  in  which 
the  complainant  company  were  interested  were 
called  on,  a  director  of  the  company  asked  M. 
to  remain  and  adjudicate  ;  and  no  objection 
was  afterwards  taken  during  the  hearing,  when 
the  question  of  the  existence  of  the  right  arose. 
During  the  hearing  of  the  case  the  complainants' 
witness  having  stated  where  the  trespass 
occurred,  M.  asked  :  "  Surely,  that  is  on  the 
track  of  the  old  lane.     Is  there  not  a  public 
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right  of  way  there? "  The  witness  did  not 
answer,  and  the  complainants'  solicitor  refused 
to  make  any  admission,  submitting  that  the 
defendant  was  not  present,  and  that  no  question 
of  such  right  was  raised  on  his  behalf.  The 
defendant  h.,  a  decrepit  mendicant,  had 
already,  on  the  same  day,  been  sentenced  to 
fourteen  days'  hard  labour  for  begging,  and  had 
also  been  fined  2s.  6d.,  at  the  suit  of  the 
company,  for  trespass.  The  complainants  gave 
evidence  that  the  defendant  had  "  received 
warning "  but  none  negativing  the  statutory 
exception  mentioned  above.  When  the  com- 
plainants' case  had  closed  the  Justices  dis- 
missed the  summons  on  the  ground  that  the  case 
had  not  been  proved.  On  the  motion  to  make 
absolute  a  conditional  o^Aex  for  a  writ  of 
certiorari  to  remove  and  quash  the  order  of  the 
Justices  upon  the  ground  that  it  was  made 
without,  and  in  excess  of,  jurisdiction  ; — Held 
{diss.  Holmes,  J.),  that  in  no  case  can  certiorari 
issue  to  remove  and  quash  an  order  of  dismissal 
by  Justices.  Per  curiam,  that  where  it  is  in- 
tended to  rely  on  the  bias  or  interest  of  a 
particular  Justice  as  vitiating  the  proceedings 
at  Petty  Sessions,  the  established  and  proper 
practice  of  the  Court  is  that  such  bias  or  interest 
should  be  specifically  stated  as  a  ground  on  the 
face  of  the  conditional  order.  Per  Sir  P. 
O'Brien,  C.J.,  O'Brien  and  Johnson,  JJ.,  that 
(treating  the  ground  of  bias  as  open  on  this 
motion),  though  M.  took  such  an  interest,  albeit 
on  public  grounds,  in  the  case,  as  to  make  a  real 
bias  rea.sonably  probable,  the  complainants,  by 
their  acquiescence  in  his  sitting  and  adjudicating 
on  the  case,  were  precluded  from  relying  on  this 
objection.  Per  Holmes,  J.,  that  the  circum- 
stances disclosed  no  bias  sufficient  to  disqualify 
M.  from  adjudicating  on  the  case.  Quaere : — 
The  Petty  Sessions  (Ireland)  Act,  1851,  s.  20, 
sub-s.  1,  providing  that  if  an  information  or 
complaint  shall  negative  any  exception  in  the 
statute  on  which  same  is  framed,  it  shall  not 
be  necessary  for  the  complainant  to  prove  such 
negative,  but  the  defendant  may  prove  the 
affirmative  thereof ;  and  the  County  Officers  and 
Courts  (Ireland)  Act,  1877,  s.  78,  providing 
that  such  exception  may  be  proved  by  the 
defendant,  but  need  not  be  specified  or  negatived 
in  the  information  or  complaint,  and  if  so  speci- 
fied or  negatived,  no  proof  in  relation  thereto 
shall  be  required  from  the  complainant — is  it 
incumbent  on  the  complainant,  where  the  com- 
plaint does  not  specify  or  negative  the  exemp- 
tion, to  prove  the  negative  thereof  ?  The  limits 
of  the  light  and  duty  of  a  judge  to  use  and 
apply  his  local  or  scientific  knowledge  in  refer- 
ence to  a  case  at  hearing  before  him  discussed. 
R.  {Giants'  Causeway,  die..  Tramway  Co.)  v. 
Justices  County  Antrim 

Q.  B.,  [1895]  2  I.  R.  603 

20. Certiorari — Taken  away  by  statute — 

Summons — Offence  not  disclosed — "  Contrary  to 
theprovisions  of  the  statute" — Form  or  substance — 
Towns  Improvement  Act  {Ireland),  1854,  ss.  72 
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(12)  and  96.]  The  use  of  the  words"  contrary  to 
the  provisions  of  the  statute  "  in  a  summons, 
which  otherwise  discloses  no  offence  under  the 
statute,  is  not  sufficient  to  give  Justices  jurisdic- 
tion to  hear  the  complaint.  A  conviction  on  such 
a  summons  will  be  quashed  on  certiorari,  even 
though  the  statute  under  which  it  purported  to 
be  made  prohibits  the  removal  on  certiorari  of 
convictions,  under  its  provisions,  for  want  of 
form.  Obstruction  is  the  gist  of  the  offence  imder 
s.  72  of  the  Towns  Improvement  (Ireland)  Act, 
1854,  and  must  be  averred  on  a  summons  under 
that  section.  Reg.  (Torley)  v.  Gampbdl  (3 
I.  0.  L.  R.  586)  followed.  R.  (.Bunting)  v. 
AntrimJJ.  K.B.,39I.L.T.R.82;  5N.I.J.R.142 

21. Certiorari  —  Uncertainty  ol  con- 
viction— Offences  charged  disjunctively,  and  con- 
viction general — Fisheries  (Ireland)  Act,  1869 
<32  cfc  33  Vict.,  c.  92),  s.  16—"  Erecting"  or 
"  making  use  of"  a  fixed  engine.1  A  general 
conviction  on  a  complaint  which  charges  the 
defendant  with"  erecting  "  or"  making  use  of  " 
a  fixed  engine  for  the  capture  of  salmon  contrary 
to  section  16  of  the  Fisheries  (Ireland)  Act,  1869 
(32  &  33  Vict.,  c.  92),  is  bad  for  uncertainty,  since 
"  erecting "  denotes  an  offence  distinct  from 
"  making  use  of  "  under  that  Act  and  section, 
and,  consequently,  two  separate  offences  are 
disjunctively  charged,  the  conviction  not  stating 
of  which  offence  the  accused  was  convicted. 
R.  (Coyle)  v.  TyroneJustices,i:2 1.  L.  T.  R.  26,  dis- 
tinguished. R.  ( White)  V.  County  Cork  Justices 
K.  B.,  [1917]  2  I.  R.  310  ;  51 1.  L.  T.  R.  12 

22. Commencement     of    prosecution — 

Conviction  on  first  summons  quashed — Second 
summons  based  on  original  complaint — Fisheries 
(Ireland)  Act,  1850  (13  <fc  14  Yict.,  c.  88),  s.  50.] 
The  complaint  made  to  the  Justices  of  an  offence 
against  section  16  of  the  Fisheries  (Ireland)  Act, 
1869  (32  &  33  Vict.,  c.  92),  and  not  the  issuing 
of  the  summons,  is  the  commencement  of  a 
prosecution  under  the  Fisheries  (Ireland)  Acts : — 
Held,  accordingly,  that  where  the  complaint 
was  made  within  six  months  from  the  commission 
of  the  offence,  the  prosecution  had  been  com- 
menced within  the  time  limited  by  section  50  of 
the  Fisheries  (Ireland)  Act,  1850  (13  &  14  Vict., 
c.  88).  Beardsley  v.  Giddings,  [1904]  1  K.  B. 
847,  and  Brooks  v.  Bagshaw,  [1904]  2  K.  B.  798, 
applied.  Held  also,  that  a  complaint  had  in  fact 
been  made  to  the  Justice  before  he  issued  the 
summons  (which  had  been  quashed),  it  was 
immaterial  whether  he  had  or  had  not  present 
to  his  mind  the  existence  of  such  complaint  at 
the  date  when  he  issued  a  second  summons. 
R.  (Fuiter)  v.  Co.  Cork  Justices 

K.  B.,  [1917]  2 1.  R.  430;  51I.L.T.R.91 

23. Committal  for  trial — Certiorari.}  The 

decision  of  the  Justices  of  the  Peace,  committing 
a  defendant  for  trial,  or  admitting  him  to  bail, 
under  the  Petty  Sessions  (Ireland)  Act,  1851 
(14  &  15  Vict.,  c.  93),  s.  15,  cannot  be  brought 
up  by  certiorari.  R.  (Blaheney)  v.  Justices 
of  the  County  of  Roscommon 

Q.  B.,  [1894]  2 1.  R.  158  ;  28  I.  L.  T.  R.  25 
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24. Complaint — Summons  sent  to  Justice- 

by  complainant's  solicitor  in  letter — Jurisdiction 
of  Justice  to  issue  sum/mons  without  further  com- 
plaint— Petty  Sessions  (Ireland)  Act,  1851  (14  & 
15  Vict,  c.  93),  s.  10.]  A  solicitor  sent  by  post 
a  summons,  in  which  his  clients  were  named  as 
complainants,  to  a  Justice,  accompanied  by  u. 
,  letter  stating  that  the  summons  was  for  th& 
next  Petty  Sessions,  and  asking  the  Justices  to 
sign  it.  The  summons  set  out  the  nature  of  the- 
complaint,  which  would  have  justified  the  issue 
of  a  summons : — Held,  that  the  letter  and  the 
summons  constituted  a  sufficient  "  complaint  " 
within  s.  10  of  the  Petty  Sessions  (Ireland)  Act, 
1851,  and  that  the  Justice  had  jurisdiction  to 
issue  the  summons.  Where  a  solicitor  states 
to  a  Justice  that  he  is  instructed  by  his  client 
to  apply  for  a  summons,  and  states  to  him 
matters  which  would  justify  the  issue  of  the- 
summons,  the  Justice  is  bound  to  issue  it,  unless 
he  disbelieves,  or  has  reasonable  grounds  to- 
doubt,  the  statement.  Irish  Insurance  Com- 
missioners V.  Trench 

K.  B.,  [1914]  2 1.  R.  172  ;  47 1.  L.  T.  R.  US 
25. — — Contempt  of  Couti-— Arrest  outside  the- 
Court  for  contempt  committed  in  Court — 14  cfc  15- 
Vict,  c.  93  (Petty  Sessions  (Ireland)  Act,  1851),. 
s.  9—12  Vict.,  c.  16,  «.  1.]  Where,  at  Pettv 
Sessions,  a  contempt  committed  in  Court  is- 
brought  to  the  notice  of  the  Justices  there 
sitting,  and,  while  the  offender  is  still  in  Court, 
the  Justices  order  that  he  be  attached  to  answer 
there  and  then  for  such  alleged  contempt,  the- 
mere  fact  that  the  order  so  made  is  carried  out 
after  the  offender,  in  order  to  evade  arrest, 
has  left  the  Court,  is  not  sufficient  to  render  his 
arrest  illegal.     Mitchdl  v.  Smyth 

Q.  B.,  [1894]  2  I.  R.  351 

26. Continuing    offence — Obstruction  of 

highway  —  Disqualification  for  interest.}  A 
person  who  had  been  convicted  at  Petty  Sessions, 
in  June,  1893,  for  obstructing  the  free  passage 
of  a  road  by  "  erecting  "  a  barbed  wire  fence 
thereon,  was  afterwards  convicted  of  four 
separate  charges  of  obstructing,  on  the  7th, 
14th,  21st,  and  28th  August,  1893,  respectively,, 
the  free  passage  of  the  road,  "  by  erecting  and 
maintaining "  a  barbed  wire  fence  thereon.. 
The  barbed  wire  fence  was  the  same  in  both 
cases,  the  defendant  not  ha-ving  removed  it  after 
the  first  conviction.  It  was  sought  to  quash 
the  later  convictions,  on  the  ground  (inter  aliay 
that  the  offences  charged  were  identical  with- 
that  for  which  the  first  conviction  was  had : — 
Held,  that  the  convictions  were  good,  the- 
obstructing  on  each  day  being  a  separate  offence- 
W.,  one  of  the  Justices  who  adjudicated,  was  a 
member  of  the  Finance  Committee  of  the  County 
of  Dublin,  and  also  a  cesspayer.  The  complain- 
ant was  the  district  surveyor,  an  officer  of  the- 
Grand  Jury,  having  a  statutory  duty  of  report- 
ing generally  on  the  state  of  all  roads,  and  the- 
name  and  description  of  all  persons  by  him 
prosecuted  for  any  injury  to  any  road,  or  any- 
like  offence,  and  the  result  of  such  prosecution) 
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and  generally  on  all  matters  and  things  which 
may  be  given  to  him  in  charge  by  the  Finance 
■Committee.  There  was  evidence  that  the  first 
prosecution  was  undertaken  by  him  in  obedience 
to  a  direction  from  the  Finance  Committee  to 
take  steps  to  have  the  barbed  wire  fence  removed 
but  that  the  subsequent  prosecutions  were 
undertaken  by  him  on  his  own  responsibility, 
and  that  W.,  when  adjudicating  in  the  cases, 
was  not  aware  that  any  directions  had  been  given 
to  the  complainant : — Held,  that  W.  was  not 
disqualified,  either  by  his  being  a  member  of 
the  Finance  Committee,  as  that  Committee 
could  not  be  considered  as  being  directly  or 
indirectly  the  prosecutors,  or  by  his  being  a 
■cesspayer,  even  assuming  that  the  co,sts  of 
such  a  prosecution  were  to  be  paid  out  of  the 
county  funds.  R.  {Ellis)  v.  Justices  of  the 
■County  of  Dublin         Q.  B.,  [1894]  2  I.  R.  527 

27. Conviction — Absence  of  both  parties — 

Jurisdiction  to  "pronounce  a  dismiss  without  pre- 
judice— "  Hear  and  determine."]  A  man  was 
■summoned  before  the  magistrates  under  27 
Geo.  III.,  u.  35,  for  having  been  found  in  pursuit 
of  game  on  a  Sunday.  After  some  adjournments 
the  case  came  on  in  May,  1903.  The  solicitors 
for  both  the  prosecutor  and  the  defendant  ■wrote 
to  the  Petty  Sessions  Clerk  and  the  magistrate 
saying  that  they  would  not  be  able  to  attend  and 
asking  to  have  the  case  adjourned.  The  magis- 
trate, however,  refused,  and  pronoimced  a  dis- 
miss without  prejudice,  neither  of  the  parties 
being  present : — Held,  that  the  magistrate  had 
jurisdiction  to  pronounce  such  dismiss,  and  that 
there  had  been  a  hearing  and  determination. 
R.  (Forbes)  v.  .Justices  of  Co.  Louth 

K.  B.,  38  I.  L.  T.  R.  76 

28. Conviction — Certiorari — Excise    law 

— Different  dates  in  charge  and  conviction — Gun 
Licence  Act,  1870 — Petty  Sessions  Act,  1851.] 
Where  a  defendant  was  charged  at  Petty 
Sessions  with  an  offence  under  the  Gun  Licence 
Act,  1870,  alleged  to  have  been  committed  on 
Nov.  5,  1906,  the  Justices  convicted  him  of  an 
offence  committed  in  December  following,  on 
the  ground  that  they  had  jurisdiction  to  convict 
if  an  offence  proved  to  have  been  committed  on 
■any  date  within  six  months  from  the  date  on 
which  an  information  was  exhibited : — Held, 
that  the  Justices  had  no  jurisdiction  to  convict 
■of  an  offence  committed  on  a  different  date  from 
that  alleged  in  the  charge,  and  that  the  con- 
•viction  must  be  quashed. — R.  (M' Barron)  v 
Fermanagh  J  J.  K.  B.,  41  I.  L.  T.  R.  134 

29. Conviction  —  Certiorari  —  Malicious 

injury  to  property — Hedge  and  paling  forming 
■boundary  of  garden — Malicious  Injuries  to 
Property  Act,  1861  (24  dk  25  Vict.,  c.  97),  ss.  25 
■and  52.]  The  defendant  in  a  summons  was  con- 
victed under  section  52  of  the  Malicious  Injuries 
to  Property  Act,  1861,  for  wilfully  damaging 
certain  personal  property  of  a  private  nature 
'belonging  to  the  complainant  in  the  summons — 
viz.,  a  hedge  and  paling — and  he  was  fined 
£1  and  ordered  to  pay  £4  compensation  to  the 
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complainant : — Held,  that  the  "  hedge  and 
paling  "  constituted  a  fence  within  the  meaning 
of  section  25  of  the  Malicious  Injuries  to  Pro- 
perty Act,  1861,  and  was  therefore  excluded 
from  section  52,  and  the  conviction  was  accord- 
ingly quashed.     R.  (0' Toole)  v.  Drury 

K.  B.,  41  I.  L.  T.  R.  183 

30.  —  Conviction  —  Distinct  offences  charged 
— ■  Defendant  convicted  generally — Alternative 
statement  of  offence — 27  Ceo.  III.  (Ireland), 
c.  35,  ss.  10,  11.]  M.  was  charged  on  summons 
for  that,  without  being  duly  authorised,  he  did 
go  and  enter  upon  the  lands  of  the  complainant, 
provided  with  a  gun,  to  look  for,  set,  spring, 
start,  follow,  shoot,  course,  hunt,  or  otherwise 
pursue,  take,  or  destroy,  game,  contrary  to 
27  Geo.  III.,  c.  35,  ss.  10,  11.  An  order  was 
made  by  the  Justices,  "  defendant  duly  con- 
victed and  ordered  to  pay,"  &c.  : — Held,  that 
the  conviction  was  bad,  inasmuch  as  several 
distinct  offences  were  charged,  and  it  did  not 
appear  of  which  the  defendant  was  convicted. 
B.  (M'Carron)  v.  Justices  of  Co.  Donegal 

K.  B.,  [1907]  2  I.  R.  386  ;  40  I.  L.  T.  R.  197 

31. Conviction — Entry  in  order  book— 

Inability  of  Justices  to  amend  subsequently.  ]  B. ,  a 
publican,  was  charged  on  summons  before  three 
magistrates  at  Petty  Sessions  with  having 
supplied  intoxicating  liquor  to  a  drunken  person. 
The  case  was  heard  on  the  26th  February,  1904, 
and  B.  was  convicted,  the  order  then  made,  as 
appearing  from  the  order  book,  being  "  Defen- 
dant convicted,  and  fined  40s.  and  costs  Is., 
to  be  recorded  on  his  licence.  In  default  of  pay- 
ment one  month's  imprisonment  in  C.  gaol." 
Subsequently,  on  the  17th  June,  two  of  the 
magistrates  who  had  adjudicated,  with  the 
concurrence  of  the  third,  who  was  not  then 
present,  amended  the  order  in  the  order  book 
by  adding  the  words  "  without  hard  labour  " 
and  "  unless  said  sums  be  sooner  paid."  The 
conviction,  in  its  original  form,  was  admittedly 
bad  : — Held,  that,  under  the  circumstances,  there 
was  no  jurisdiction  to  amend  the  conviction. 
Held,  by  Lord  O'Brien,  L.C.J.,  and  semble,  by 
Gibson,  J.,  that  after  the  magistrates  adjudi- 
cating at  Petty  Sessions  have  separated  they 
have  no  power  to  amend  an  order  made  by  them 
and  duly  entered  in  the  order  book.  Held,  by 
Gibson  and  Madden,  JJ.,  that  even  assuming 
the  magistrates  had  such  power  (as  to  which 
Madden,  J.,  expressed  no  opinion),  it  could  only 
be  exercised  by  all  the  magistrates  who  originally 
adjudicated  reassembling,  and  making  the 
amendment  as  a  judicial  act.  R.  (Burke)  v. 
Justices  of  Co.  Cork  K.  B.,  [1905]  2  I.  R.  309  ; 
39  I.  L.  T.  R.  25  ;  5  N.  I.  J.  B.  26 

32. Conviction — Larceny  of  fowl — Order 

for  restitution  of  property — 25  <fc  26  Vict.,  c.  50, 
«.  8—60  <fc  61  Vict,  c.  30,  s.  1.]  The  Summary 
Jurisdiction  (Ireland)  Act,  1862,  a.  8,  provides 
that  any  person  who  shall  steal  or  injure  with 
intent  to  steal  any  turkey,  goose,  or  other 
poultry  (where  the  value  of  such  poultry  so 
stolen  or  injured  shall  not  exceed  five  shillings) 
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shall  be  liable  to  a  fine  not  exceeding  twenty 
shillings,  or  to  be  imprisoned  for  a  period  not 
exceeding  two  weeks.  A.  was  convicted  before 
Justices  under  this  Act  for  the  theft  of  a  fowl, 
and  the  order  in  addition  directed  the  restoration 
of  the  fowl  to  the  complainant.  The  fowl  was  not 
and  had  never  come  into  the  possession  of  the 
police  : — Hdd,  that  the  order  was  bad,  as  the 
Justices  had  no  jurisdiction  to  order  the  restora- 
tion of  property  under  25  &  26  Vict.,  c.  50,  s.  8, 
and  that  60  &  61  Vict.,  o.  30,  s.  1,  was  inapplic- 
able.    R.  (Hannon)  v.  Londonderry  Justices 

K.  B.,  44  I.  L.  T.  R.  135 

33. Conviction — Offences  in  the  alterna- 
tive— 1  tfc  2  Wm.  IV.,  c.  55,  s.  16.]  A  conviction 
on  the  ground  "  that  the  defendant,  not  being 
duly  licensed  to  keep  or  use  a  still,  had  and 
kept  at  his  licensed  premises  a  certain  still,  still- 
head,  or  worm  of  a  still,  contrary  to  ]  &  2 
Wm.  IV.,  u.  55,  s.  16,"  is  bad  as  charging  an 
offence  in  the  alternative.  B.  (Moore)  v. 
Wexford  Justices 

K.  B.,  37 1.  L.  T.  R.  64  ;  3  N.  I.  J.  R.  129 

34. Conviction — Penalty — Small  Penalties 

Act — Term  of  imprisonment  too  long — Fine.l 
Where  on  a  conviction  Justices  awarded  a 
month's  imprisonment  in  default  of  the  payment 
of  a  fine  of  £1  : — Hdd,  that  the  conviction  must 
be  quashed  on  the  ground  that  the  period  of 
imprisonment  exceeded  the  time  prescribed  by 
the  SmaU  Penalties  Act  (36  &  37  Vict.,  c.  82), 
8.  4.     E.  (Bulfin)  V.  Q^ieen's  County  Justices 

K.  B.,  2  N.  I.  J.  R.  82 

35.  Conviction — Penalty — Costs — Petty 

Sessions  {Ireland)  Act,  1851  (14cfc  15  Vict.,  c. 
93),  s.  22— Small  Penalties  (Ireland)  Act,  1873 
(36  <fc  37  Vict.,  c.  82),  ss.  3,  4,  6.]  The  Small 
Penalties  (Ireland)  Act,  1873,  which  defines 
"  penalty  "  as  including  any  sum  of  money  re- 
coverable in  a  summary  manner,  and  which, 
by  section  6,  is  made  to  apply  to  penalties 
"  including  costs,"  does  not  thereby  authorise 
the  addition  of  the  costs  to  the  penal  sum,  so  as 
either  to  extend  the  power  of  imprisonment 
in  default  of  payment,  or  to  exclude  the  opera- 
tioij  of  the  Act  where  any  costs  are  awarded  in 
addition  to  a  fine  of  £5,  the  maximum  penalty 
under  the  Act.  iJ.  (Herbert)  v.  Justices  of 
Kildare  Q.  B.,  [1895]  2  I.  R.  577 

36. Conviction — "  Penalties,      including 

costs " — Small  Penalties  (Ireland)  Act,  1873 
(36<fc  37  Vict,  o.  82),  ss.  3,  4,  6.]  The  word 
"  penalty  "  in  section  4  of  the  Small  Penalties 
(Ireland)  Act,  1873,  means  the  aggregate  amount 
of  the  penalty,  strictly  so  called,  and  the  costs. 
At  least,  per  Lord  O'Brien,  L.C.J.,  where  the 
incorporation  of  costs  with  the  penalty,  strictly 
so  called,  does  not  produce  an  aggregate  sum 
exceeding  £5.  M.  was  summarily  convicted  by 
Justices  at  Petty  Sessions,  and  ordered  to  pay 
for  fine  £3,  and  for  costs  5s.  5d.,  or,  in  default 
of  payment,  to  be  imprisoned  for  two  months, 
unless  said  sums  sooner  paid  : — Hdd,  that  the 
conviction  was  good.  The  Queen  (Herbert)  v. 
Justices  of  Kildare  ([1895]  2  I.  R.  577)  considered. 
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B.  (Bobinson)  v.  Justices  of  Counties   Wichlow 
and  Dublin 

K.  B.,  [1907]  2  I.  R.  13  ;  40  I.  L.  T.  R.  44 

37. Conviction — "  Penalties,      including: 

costs." — Small  Penalties  (Ireland)  Act,  1873 
(36  <Se  37  Vict.,  c.  82),  ss.  3,  4,  6.]  The  word 
"  penalty  "  in  section  4  of  the  Small  Penalties 
(Ireland)  Act,  1873,  means  the  aggregate  amount 
of  the  penalty,  strictly  so  called,  and  the  costs. 
At  least,  per  Lord  O'Brien,  L.C.J.,  where  the 
incorporation  of  costs  with  the  penalty,  strictly 
so  called,  does  not  produce  an  aggregate  sum 
exceeding  £5.  H.  was  summarily  convicted  by 
Justices  at  Petty  Sessions,  and  ordered  to  pay 
for  fine  10s.  and  for  costs  Is.  6d.,  or,  in  default 
of  payment,  to  be  imprisoned  for  seven  days, 
unless  said  sum  sooner  paid  : — Held,  that  the 
conviction  was  good.  B.  (Hastings)  v.  Justices- 
of  County  Galway 

K.  B.,  [1907]  2  I.  R.  18  ;  40  I.  L.  T.  R.  44 

38. Conviction  quashed — Accused  again 

charged  with  same  offence — Bes  judicata — 
Maxim,  "  Nemo  debet  bis  vexari  pro  eadam 
causa  " — Right  of  unsuccessful  prosecutor  to  have- 
a  case  stated.']  Where  a  conviction  by  Justices 
is  quashed  on  certiorari  on  the  ground  that  it 
is  bad  on  its  face  by  reason  of  the  sentence  pro- 
nounced being  one  which  the  Justices  had  no 
jurisdiction  to  award,  the  case  is  to  be  treated 
as  if  the  conviction  had  not  been  made.  The 
accused  may  be  put  on  trial  again  on  the  same 
charge,  and  he  cannot  successfully  avail  himself 
of  the  objection  of  autrefois  convict  or  autrefois- 
acquit,  either  of  which  must  have  for  its  basis 
an  adjudication  in  fact  within  jurisdiction  P. 
was  convicted  by  Justices  at  Petty  Sessions  of 
an  offence  within  their  summary  jurisdiction,, 
and  ordered  to  pay  a  fine  of  £10,  and,  in  default, 
to  be  imprisoned  for  three  months  unless  the 
fine  should  be  sooner  paid.  The  conviction  was 
quashed  on  certiorari  on  the  ground  that  an 
order  of  imprisonment  had  been  made  without 
ordering  first  a  distress.  P.  was  subsequently 
prosecuted  before  the  Justices  for  the  same 
offence,  when  the  Justices,  being  of  opinion  that 
the  matter  was  res  judicata,  dismissed  the 
summons,  but  stated  a  case  for  the  opinion  of 
the  Court  as  to  whether  they  were  right  in  law 
in  so  doing  : — Held,  that  the  Justices  were  not 
right  in  law,  and  that  the  matter  should  be 
remitted  to  them  to  proceed  according  to  law. 
Conlin  v.  Patterson      K.  B.,  [1915]  2  I.  R.  169  ; 

49  I.  L.  T.  R.  92 

39. Cottier  tenant  under  the  Landlord  and 

Tenant  Law  Act  (Ireland),  1860,  s.  Si—Under- 
taking of  landlord  to  keep  the  tenancy  in  tenant- 
able  condition — Certiorari — Crown  Rules,  1891 

Extension  of  time  to  make  conditional  order 
absolute.]  An  undertaking  in  writing  on  the 
part  of  the  landlord  to  keep  a  house  thatched 
is  not  a  sufiicient  undertaking  to  make  the 
tenancy  a  cottier  tenancy  under  section  81  of 
the  Landlord  and  Tenant  Act  (Ireland),  1860. 
R.  (Connor)  v.  The  Justices  of  County  London- 
derry Q.  B.,  28  I.  L.  T.  R.  92 
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40. Court  illegally  constituted — Exclusion 

at  adjourned  hearing  of  a  Justice  not  a  member  of 
the  Bench  before  which  the  case  began.l  The  rule 
laid  down  and  applied  in  R.  (Department  of 
Agriculture)  v.  Derry  Justices,  [1917]  2  I.  R.  283 
— namely,  that  where  a  ease  had  been  opened  at 
Petty  Sessions  and  is  adjourned  after  the  whole 
or  a  substantial  part  of  the  evidence  has  been 
taken,  exclusiTe  cognizance  to  hear  and  deter- 
mine is  vested  in  the  Justices  before  whom  the 
proceedings  were  opened — is  not  affected  where, 
to  convenience  »■  party,  the  evidence  taken  at 
the  earlier  stages  is  repeated  at  the  adjourned 
hearing.  Such  a  repetition,  made  for  such  pur- 
pose, does  not  make  the  adjourned  hearing  de 
novo  so  as  to  allow  a  Justice,  not  a  member  of 
the  Bench  before  whom  the  proceedings  began, 
■without  the  consent  of  such  Bench,  to  hear  and 
determine,  and  the  exclusion  of  such  Justice 
from  adjudication  is  not  wrongful.  The  mere 
presence  on  the  Bench,  at  an  adjourned  hearing 
of  a  part-heard  case,  of  a  Justice  not  a  member 
of  the  Bench  having  exclusive  jurisdiction,  not 
objected  to  a  late  stage  of  the  hearing,  is  not 
suificient  proof  of  assent  by  the  Justices  having 
exclusive  cognizance  to  the  participation  of  such 
Justice  in  the  hearing.  Positive  proof  is  required 
of  such  assent.  R.  (Dobbyn)  v.  Belfast  Justices 
{v.  Grayl 

K.  B.,  [1917]  2  I.  R.  297  ;  51  I.  L.  T.  R.  78 
41. Court  improperly  constituted — Ad- 
judication on  a  part-heard  case  by  a  Justice  not 
one  of  the  Justices  before  whom  the  case  opened — 
Exclusive  Jurisdiction  of  the  Primary  Court — ■ 
Petty  Sessions  Act,  1851  (14  <fc  15  Vict.,  c.  93), 
.s.  20.]  It  is  a  general  rule,  governing  all  judicial 
procedure,  recognized  by  statute  and  authority, 
that  the  Judges  before  whom  a  case  begins  are 
the  Court  to  complete  the  hearing  and  deter- 
mination ;  and  that  whether  there  be  an  adjourn- 
ment of  the  hearing  or  not,  no  Judge  other  than 
the  Judge  before  whom  the  proceedings  began 
can,  without  the  consent  of  such  latter  Judges, 
intervene  to  hear  or  adjudicate.  The  act  of  a 
Judge  so  intervening  without  consent  would  be 
a  manifest  abuse  of  judicial  powers.  This  rule 
is  not  altered  or  affected  by  the  provisions  as  to 
adjournment  contained  in  section  20  of  the 
Petty  Sessions  (Ireland)  Act,  1851  (14  &  15  Vict., 
c.  93) ;  and  where  a  case  is  opened  at  Petty 
Sessions,  and,  after  the  whole  or  a  substantial 
ijart  of  the  evidence  has  been  taken,  is  ad- 
journed (either  generally  to  the  next  sessions, 
or  in  particular  to  a  specific  day,  hour,  or  place), 
no  Justice  other  than  those  before  whom  the 
proceedings  opened  should,  without  the  consent 
of  such  latter  Justices,  intervene  to  hear  or 
determine  the  case  at  the  adjourned  hearing. 
An  adjudication  by  a  Justice  so  intervening  in 
an  adjourned  hearing  of  a  part-heard  case 
-without  the  consent  of  the  original  Bench  can 
be  quashed  on  certiorari  as  being  made  without 
or  in  excess  of  jurisdiction.  Every  adjournment 
oi  a  hearing  is  a  continuation  of  the  hearing, 
and  must  be  referred  to  the  jurisdiction  of  the 
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original  Bench  before  whic  h  the  case  began. 
R.  (Department  of  Agriculture  and  Technical 
Instruction  for  Ireland)  v.  Ui!,tj/  of  Londonderry 
Justices  ;  R.  (Meenan)  v.  Hark 

K.  B.,  [1917]  2  I.  R.  283  ;\51  1.  L.  T.  R.  92 

42. Cycling  on  footpath — Obstruction— 

Acquittal — Question  of  fact — 14  hi  15  Vict,  c.  92, 
s.  13  (3).]  C.  was  summoned  Kor  cycling  on  a 
footpath.  It  was  proved  thate  he  was  not 
causing  an  obstruction  at  the  pilace  where  the 
poHoe  constable  found  him  cyoluig  on  the  path. 
The  footpath  was  visible  for  ai  considerable 
distance  from  the  place.  The  jVustioes  found 
upon  the  evidence  that  the  free  palpsage  had  not 
been  prevented  or  interrupted  witmin  the  mean- 
ing of  section  13  (3)  of  the  Summarw  Jurisdiction 
Act  (1851),  and  dismissed  the  chlarge  on  the 
merits  : — Held,  that  the  Justices  halving  found 
as  a  matter  of  fact  that  there  was  noxobstruotion 
caused  by  C,  the  King's  Bench  could  not  direct 
the  Justices  to  convict.  Yddham,  AhpeUant,v. 
Carpenter,  Respondent   K.  B.,  46  I.  L.|T.  R.  186 


43.     Dismiss  — ■  Insufficient   \ground — 

''  Technical"  breach-^Toum — Slau^hteir-house — 
No  licence.]  On  a  prosecution  under  seeltion  126 
of  the  Towns  Improvement  Clauses  Ac*,  1847, 
for  using  a  slaughter-house  without  liaving 
appropriate  licence,  the  Justices,  at  the  clbse  of 
the  complainant's  evidence,  and  without  hejaring 
evidence  for  the  defence,  dismissed  the  sumftions 
on  the  ground  that  though  there  might  J^ave 
been  a  technical  breach  of  the  law,  it  wouldl  be 
inequitable,  under  the  circumstances,  to  imp,ose 
a  penalty  : — Held,  that  this  ground  was  insuffi. 
cieut,  and  that  the  case  must  be  remitted  to  tShe 
Justices  to  hear  and  determine  according  to  \a,4y. 
Pollock  V.  CumJjerton      K.  B.,  3  N.  I.  J.  R.  29)9 

44.  — —  Education — Attendance    order — iii- 
sufficiency — "  Regular  manner  " — 55  tfc  56  Vim,, 
c.  42,  s.  4  (1).]    At  the  hearing  of  a  oomplainjt 
before  the  Justices  for  non-attandance  undeli; 
section  1  (1)  of  the  Education  (Ireland)  AotY 
1892,  the  Justices  refused  to  make  an  order  irl 
the  form  of  attendance  order  commonly  in  user 
and  made  an  order  merely  that  the  childrem, 
should  attend  "  in  compliance  with  the  pro-| 
visions  of  the  Act :  " — Held,  that  the  order  wast 
bad  for  insufficiency,  inasmuch  as  it  did  not! 
state    specifically   the    manner   in   which   the  1 
children  should  attend.    Oreenaway,  Appellant,  1 
V.  Murphy,  Respondent  \ 

K.  B..  [1914]  2  I.  R.  59;  48  I.  L.  T.  R.  34,  44;  ' 

45. Education— 55  &  56  Vict.,  c.  42,  s.  4 

(1),  (2) — Attendance  order — Costs.]  On  an  appli- 
cation made  at  Petty  Sessions  for  an  attendance 
order  under  the  Irish  Education  Act,  1892, 
against  Joseph  Henry,  the  Bench  granted  the 
application,  but  refused  to  give  the  complainant 
the  costs  of  the  application,  being  of  opinion 
that  they  had  no  power  in  law  to  do  so.  At  the 
request  of  the  complainant  the  magistrates 
stated  a  case  for  the  opinion  of  the  King's  Bench 
Division : — Hdd,  that  the  magistrates  were 
right,  as  section  3  of  the  Act  said  nothing  about 


(  797  )   n 
JUSTICES— JURISlis 


DIGEST  OF  CASES. 


(  798 


MOTION      (PETTY    SES- 
SIONS)—co»(iri7/"«f-  t  .,,     r>  tt 
<,osts,  and  the  gen,^*™!  P'^°T'^^°°=  °J  ^^^  Petty 
■Sessions  (Ireland) 


WAot, 


to  section  4  of  th 
■Glasgow  v.  Henryy 

4,6. Eject 
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Miction  Act,  185 
Where  a  small 
terms  of  section 
Act,  1851,  is  ov 
•under  the   ab, 
tenant  to  rec 
cannot  be  sus 
joint  owner  mj 
must  a  plaint 
prove   a   den 
Mills,  Appdi 


of  the  I 
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1851,  s.  22,  do  not  apply 
Jie  Irish  Education  Act,  1892. 
K.  B.,  41  I.  L.  T.  R.  245 
',ment    of    small    tenements — 
'e  joint  owner — Summary  Juris- 
1  (14  ofc  15  Via.,  c.  92),  s.  15.] 
tenement,  which  is  within  the 
15  of  the  Summary  Jurisdiction 
'med  by  joint  owners,  a  summons 
■ove-named   section   against   the 
over  possession  of  the  premises 
tained  if  it  is  in  the  name  of  one 
erely  who  sues  as  owner  : — Qumre, 
iff  in  proceeding  under  the  section 
and   and  refusal  of  possession  ? 
anl;   Hoey,  Sespondent 
_    ria#'13]  2  I.  R.  381  ;  47  I.  L.  T.  R.  246 
47  ^IlllfEjectment  stable  and  car-house — 
„  Jurisdiction  (Ireland)  Act,  1851  (li  ds 

Surrmary  Jf  g^,^  ^.  ig_..  Housen    The  owner  or 
15  Vxct.,  C.J  premises  consisting  of  a  house  and 
occupier    JJ  premises  consisting  of  a  house,  yard, 
^'^"^^^e^^^id  car-house,  can  eject  his  sub-tenant 
table  and  oar-house  under  section  15  of 
mary  Jurisdiction  (Ireland)  Act,  1851 
.  ,i5  Vict.,  c.  92),  although  the  sub-tenant 
\       jtot  use  either  building  for  the  purposes  of 
•does  f^  habitation.     Fulham  v.  Oaulfidd 

B.,  [1918]  2  I.  R.  405  ;  52  I.  L.  T.  R.  83 

B. Ejectment — Sub-tenants — Service — 

^firket  towns — Persons  to  be  served.']  Justices  at 
'pity  Sessions  have  no  jurisdiction  to  make  a 
ijcree  for  possession  under  the  Summary  Juris- 
^tion  Act,  1851,  unless  every  person  in  occupa- 
'  m  as  tenant  or  sub-tenant  has  been  served  with 
,  e  summons.  Justices  have  no  jurisdiction  to 
ake  a  decree  for  possession  for  premises 
'^tuated  in  a  market  town  unless  it  is  alleged  in 
Sfie  summons  that  the  town  is  a  market  town. 
Jemble  (per  Gibson,  J.).  In  applications  for 
'leorees  for  possession  under  the  Summary  Juris- 
■"iiction  Act  the  Justices  have  jurisdiction  to  find 
'S,s  a  fact  the  persons  necessary  to  be  served  with 
\he  summons.     Deasy  v.  Hichey 

K.  B.,  5  N  I.  J.  R.  209 

49. Evidence  —  Certiorari  —  Poteer      o/ 

■Superior  Court  to  examine  evidence.']  M,  was 
■convicted  by  a  Dublin  Divisional  Magistrate  of 
an  offence  under  sections  1  and  3  of  the  Betting 
House  Act,  1853,  on  evidence  which,  if  examin- 
able, was  insufficient  to  support  the  conviction. 
The  prosecution  was  under  the  Dublin  Summary 
Procedure  Acts,  1  Vict.,  c.  25,  and  5  Vict.,  o.  24, 
which  prescribe  a  general  form  of  conviction, 
not  stating  or  incorporating  the  evidence.  M. 
having  applied  to  quash  the  conviction  on 
■certiorari  on  the  groimd  of  insufficiency  of  evi- 
dence : — Held,  by  the  Court,  that  the  conviction, 
being  regular  and  following  the  statutory  form, 
could  not  be  quashed  on  such  ground,  as  the 
evidence  could  not  be  examined.  Hdd  also,  by 
Lord  O'Brien,  L.C.J.,  and  Gibson,  Madden, 
Boyd,  Kenny,  and  Wright,  Dodd,  JJ.  (Palles, 
C.B.,  dissentiag),  that  the  same  principles  applied 
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to    prosecutions    under    the    Petty    Sessions 
(Ireland)  Act,  1851,  and  that  neither  the  column 
in  the  statutory  order  book  directing  witnesses' 
names  to  be  stated,  nor  section  20,  sub-section  4, 
of  that  statute,  which  requires,  on  request,  a 
note  of  the  material  part  of  the  evidence  given 
to  be  taken  and  signed  by  the  Justice,  incorpo- 
rated the  evidence,  or  enabled  the  Court  to 
examine    it    on    certiorari : — Held,    by    Lord 
O'Brien,  L.C.J. ,  and  Gibson,  Madden,   Boyd, 
Kenny,  and  Wright,  JJ.,  that  the  mere  absence 
of  evidence  to  warrant  a  conviction  did  not  oust 
jurisdiction,  but  amounted  merely  to  error  as 
distinguished  from  want  of  jurisdiction.     The 
reasoning  on  this  point  in  The  Queen  v.  Sullivan 
(22  L.  R.  I.  504,  note)  preferred  to  that  in  In 
re  Sullivan  {ibid.  98),  and  in  In  re  Heaphy  {ibid. 
500).     Brittain  v.  Kinnaird  (1  Br.    &  B.  432), 
and  The  Queen  v.  Bolton  (1  Q.  B.  66),  discussed 
and  applied.     In  re  Bailey  (3  E.  &  B.  607),  and 
In  re  Baker  (2  H.  &  N.  219)  distinguished  :— 
Hdd,  by  Palles,  C.B.,  that  the  note  in  writing 
of  the  evidence  signed  by  a  Justice  under  section 
20,  sub-section  4,  of  the  Petty  Sessions  (Ireland) 
Act,  1851,  is  examinable  by  the  King's  Bench 
Division  on  certiorari,  and  if  it  does  not  disclose 
sufficient  evidence  of  guilt,  a  conviction  founded 
on  it  is  liable  to  be  quashed.    In  re  Sullivan  and 
In  re  Heaphy  explained    Per  Dodd,  J. — Where 
the  Legislature  does  not  require  the  evidence  to 
be  stated,  whether  the  statute  takes  away,  or 
does  not  take  away,  certiorari  ;  and  where  there 
is  nothing  in  the  statutes  which  regulate  the 
procedure,  either  by  express  provision  or  by 
necessary  intendment,  to  make  the  depositions 
or  a  note  of  the  evidence  part  of  the  record,  the 
King's   Bench   Division  cannot,   on   certiorari, 
inquire  whether  the  facts  proved  warranted  the 
conviction.       The  effect  of  clauses  excluding 
certiorari  discussed.      B.   {Martin)  v.  Mahony 
K.  B.,  [1910]  2  I.  R.  695 

50.  • Evidence — Review  of — King's  Bench 

— "  Scintilla  "  of  evidence — Evidence  reasonably 
fit  and  sufficient  to  sustain  a  conviction  of  guilt.'] 
The  King's  Bench  Division  has  jurisdiction  to 
review  the  evidence  upon  which  inferior  tribunals 
find  a  conviction  in  criminal  cases,  and  to  deter- 
mine whether  such  evidence  is  reasonably  fit  to 
be  submitted  for  the  purpose  of  proving  such  a 
charge,  and  whether  the  evidence  actually 
submitted  in  any  particular  criminal  case  is  of  a 
character  sufficient  to  reasonably  sustain  a 
verdict  of  guilty ;  and  the  King's  Bench  Division 
will  in  a  proper  case  quash  a  conviction  where 
in  its  opinion  the  evidence  upon  which  the 
inferior  tribunal  acted  is  unfit  or  insufficient  to 
reasonably  sustain  the  verdict  of  guilty.  The 
old  rule,  that  if  there  is  a  scintilla  of  evidence 
to  support  the  finding  a  conviction  by  an  inferior 
Court  cannot  be  disturbed,  has  been  abolished, 
E.  (Phelan)  v.  Justices  of  'Waterford 

K.  B.,  43  I.  L.  T.  R.  170 
[But  see  49.] 
51. Evidence    heard  —  Adjournment- 
Court   differently  constituted— Dismiss   on  the 
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merits.']  G.  summoned  Z>.  for  assault,  and  gave 
evidence  before  certain  Justices,  who  adjourned 
the  case.  Subsequently  C.  wrote  to  D.  stating 
that  she  (0.)  had  withdrawn  the  summons. 
When  the  case  came  on  again  the  Court  was 
differently  constituted.  In  the  absence  of  C, 
D.'s  solicitor  asked  for  and  obtained  an  order 
"  dismissed  on  the  merits  "  with  costs  : — Held, 
that  the  Justices  had  no  jurisdiction  to  make  the 
order  without  having  heard  the  evidence,  the 
Court  which  made  the  order  being  different  from 
the  Court  which  heard  the  evidence. — S. 
{Driscoll)  V.  Justices  of  Oo.  Cork 

K.  B.,  46  I.  L.  T.  R.  199 

52.  Excise  Acts — Selling  vrithout  licen-:e 

— Sale  by  agent — Evidence  of  agency.]  Whe;e 
spirituous  liquor  was  supplied  on  premises  not 
licensed  for  the  sale  of  such,  by  the  wife  and 
daughter  of  the  occupier,  but  in  the  absence 
of  the  occupier,  who  was  convicted  by  the 
magistrates  for  the  offence  under  s.  26  of  the 
statute  Geo.  IV.,  c.  81,  of  dealing  in,  retailing,  or 
selling  the  goods  or  commodities  men- 
tioned in  that  section,  without  a  licence  : — Held, 
that  the  circumstances  showed  sufficient  evidence 
of  agency  for  the  magistrates  to  act  upon,  and 
that  the  conviction  could  not  be  disturbed. 
R.  ( Waters)  v.  Kerry  Justices 

Q.  B.,  35  I.  L.  T.  R.  10  ;    1  N.  I.  J.  R.  32 

53. Food  and  Drugs — Sale — Time  limit 

for  prosecution  and  service  of  summons — Sale  of 
Foodand  Drugs  Act,  1899,  s.  19 — Purchase  for  test 
purposes.]  On  Sept.  13,  between  12.15  and 
12.30,  an  article  of  food  was  purchased  from 
the  respondent  for  test  purposes  under  38  &  39 
Vict.,  c.  63,  s.  13.  On  Oct.  11,  at  4  p.m.,  a 
summons  under  the  Sale  of  Food  and  Drugs  Acts 
in  respect  of  the  above  sale  was  served  on  the 
respondent : — Held,  the  prosecution  had  been 
instituted  within  the  period  of  "  28  days  from 
the  time  of  the  purchase  "  prescribed  by  the 
Sale  of  Food  and  Drugs  Act,  1899  (62  &  63  Vict., 
c.  51),  s.  19.     Horan  v.  Power 

K.  B.,  50  I.  L.  T.  R.  64 

54. Form  of  conviction.]    A  conviction 

that  the  defendant  did  cruelly  beat,  ill-treat, 
over-diive,  abuse,  or  torture,  or  cause  or  procure 
such  to  be  done  to  a  horse,  his  property,  is  bad, 
as  charging  offences  in  the  alternative,  and  the 
conviction  is  not  validated  by  12  &  13  Vict., 
c.  92,  s.  26.     B.  ( Vaughey)  v.  Meath  Justices 

K.  B..  37 1.  L.  T.  508 

55. Form  of  oriei— Ambiguity — Nega- 
tiving statutory  exceptions — -Cutting  hedges  and 
trees— li  dh  15  Vict.,  t.  92,  s.  9.]  Where  a 
Ftatute  enables  Justices  to  make  an  order  direct- 
ing that  trees  and  hedges  shall  be  cut  except 
when  such  hedges  or  trees  are  of  certain 
exempted  kinds,  the  order  of  the  Justices  must 
negative  the  statutory  exceptions  in  order  to 
show  jurisdiction  : — Semble  {per  Gibson,  J.). — 
The  order  of  the  Justices  should  make  their 
meaning  clear,  and  such  meaning  camiot  be 
expressed  by  inference.  R.  {Kennedy)  v.  Dublin 
Justices  K.  B.,  43  I.  L.  T.  R.  271 
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66.  — -  Form  of  order--^;^^^^_p^^  ^^^ 

Side  the  Petty  Sesswns  Act-r,mission  to  state: 
whether  dismiss     without  prejii^jf^^  „  ^  ..  ^^  ^J^^, 

T"',C wf f  r/."^*^  o?.  %^i°^'  (Ireland) 
Act,  1851  14<fe  15  Vict.,  c.  93),  r  gi  42— ffome 
Act  (27  Geo.  III.,  c.  35),  ..  l^.^W^l  proced^e 
laid  down  by  section  21  of  thel-p^^.^/ «..==! — 
(Ireland)  Act,  '. 

obligatory  in  the  case  of  a  disrfj^s  under  the 
Game  Act  (27  Geo.  III.,  0.  3o),  af^j  ^^  order  of 
the  Justices,  made  under  that  Act  gfating  that 
charge  is  "dismissed  "  without  adS-  „  .<  .^  4.1 

.?  !>      II     -lx.     i.        ■   J-      ii.iing     on  the 
merits  "or"  without  prejuiioe,    ^'.^t^^i  ^^^^ 

and     a  bar  to  subsequent  procee<i^^|g  j^^    j^ 
s  ime  offence.     R.  { Bridges  S  Ran\  °     ,         , 
Justices,    [1897]   2   I.   R..   236,   consider  dP*^ 
( Walsh)  V.  Tipperary  Justices  ; 

K.  B.,  [1917]  2  I.  R.,  250  ;  51  I.,   -,  p  Qa 

57.  —  Form  01  order -if  eja^;;- 8;  JO 

hons—Usintf  gaff  to  take  fish  except  ok  auxiliarw 

to  angling,  or  for  purpose  of  removing  k  ^  .    ^  ^ 

legal  weir  or  box — 13  cfe  14   Vict.,  c.  81    J  .„ 

County  Officers  and  Courts  {Ireland)    " 


(40 cfc  41  Vict.,  c.  56),  s.  78.]  13  &  14  ViS*'^  g'' 
B.  40,  enacts  that  it  shall  not  be  l^'^'ii'iVj^  -  ' 
fresh-water  river  or  lake,  to  use,  for  the  I\,i,„  ^ 
of  taking  fish,  any  gaff  (except  when  usediK  1 


as  auxiliary  to  angling  with  rod  and  lid 
for  the  purpose  of  removing  fish  from  any ) 
weir  or  box  by  the  owner  or  occupier  there 


ilely 
or 
?al 
If)- 


S.  was  charged  on  summons  with  having  usel 
gaff  in  a  fresh-water  river  for  the  purpose! 
taking  fish,  and  convicted  by  the  Justices ' 
Petty  Sessions  : — Held,  that  the  conviction  wl 
good;   although  neither  the  summons  nor  tl| 
conviction  negatived  that  the  use   was   for  \ 
purpose  excepted  by  the  section.     Per  Gibso* 
J.  :     The  test  to  determine  whether  section  7K 
of  40  &  41  Vict.,  c.  56,  applies  so  as  to  render  it 
unnecessary  in  a  summons  to  negative  excepf 
tions  in  a  statute  is,  that  where  a  statute  makel 
an  act  an  offence,  subject  to  particular  excep.j 
tions,  &c.,   which,   when   applicable,   make  the 
prima  facie  offence  an  innocent  act,  such  excep-( 
tions   need   not   be   negatived.     But   where   a,i 
statute  makes  an  act,  prima  facie  innocent,  an  , 
offence   when   done   under   certain   conditions, 
words  of  exception  may  constitute  the  gist  of  the  \, 
offence,  and,  in  such  case,  must  be  negatived.  '' 
E.  {Sheahan)  v.  Justices  of  County  Cork 

K.  B.,  [1907]  2  I.  R.  5  ;  40  I.  L.  T.  R.  16S 

58.  Form   of   order — Omission   to   state 

whether  dismiss  "  without  prejudice  "  or  "  on  the 
merits  " — Sessions  Act — Certiorari — Prosecution 
by  police  constable — Power  to  give  costs  against — 
Petty  Sessions  {Ireland)  Act,  1851  (14  cfc  15  Vict., 
c.  93),  s.  21.]  An  order  of  dismissal  under 
section  21  of  the  Petty  Sessions  (Ireland)  Act, 
1851  (14  &  15  Vict.,  c.  93),  is  not  invalid  because 
it  does  not  state  whether  the  dismissal  is  "  with- 
out prejudice  "  or  "  on  the  merits."  The  pro- 
vision of  the  section  requiring  this  to  be  stated 
is  merely  directory.  Where  a  police  constable 
sues  as  a  common  informer,  there  is  jurisdiction 
to  give  costs  against  him,  but  in  most  cases  the 
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Court    ought   not    to    take    this    course.     S. 
( WUbond)  V.  Armagh  Justices. 

K.  B.,  [1918]  21.  R.  347 
59. Form  of  order — Summary  jurisdic- 
tion —  Procedure  —  Summons  —  Costs  —  Several 
orders  made  upon  one  summons — Certiorari — 
Stanmary  Jurisdiction  (Ireland)  Act  (14  &  15 
Vict.,  c.  92),  ss.  20,  24 — Petty  Sessions  (Ireland) 
Act  (14  &  15  Vict.,  c.  93),  ss.  20  (1),  22  (9).]  The 
Irish  Land  Commission  summoned  D.  under 
14  &  15  Vict.,  u.  92,  s.  20,  for  trespass  by  goats, 
alleging  in  the  one  summons  eight  trespasses  on 
several  days.  The  Justices  imposed  fines  in 
respect  of  each  trespass,  and  made  up  eight 
distinct  orders,  with  53.  costs  in  each.  On 
certiorari  : — Held,  by  Sir  P.  O'Brien,  L.C.J.,  and 
Gibson,  J.  (diss.  Murphy,  J.),  that  these  orders 
were  bad ;  that  the  trespasses  alleged  in  the  one 
summons  were  one  case ;  that  there  should 
therefore  have  been  one  order  thereon,  with 
costs  not  exceeding  203. ;  and  that,  accordingly, 
though  the  orders  were  on  their  face  regular, 
the  Court  had  jurisdiction,  notwithstanding 
section  24  of  the  Summary  Jurisdiction  (Ireland) 
Act,  1851,  to  remove  and  quash  them  on 
certiorari,  inasmuch  as  they  were  filled  up  mis- 
leadingly.  S.  (Daly)  v.  Justices  of  County 
Cork 

Q.  B.,  [1898]  2  I.  R.  694  ;  32  I.  L.  T.  R.  83 

60. Hackney  carriage  plying  for  hire 

without  a  licence — Towns  Improvement  (Ireland) 
Act,  1854  (17  &  18  Vict.,  c.  103),  ss.  80,  90,  91— 
Procedure  under  Petty  Sessions  (Ireland)  Act, 
1851  (14  &  15  Vict.,  c.  93),  not  applicable — Order 
of  Justices  imposing  imprisonment  in  default  of 
payment  of  penalty — Necessity  of  using  words 
"  unless  penalty  and  costs  sooner  paid  " — Certio- 
rari— Costs  of  unsuccessful  prosecutor.'^  Pro- 
ceedings before  Justices  to  recover  the  penalty 
imposed  by  section  80  of  the  Towns  Improve- 
ment (Ireland)  Act,  1854,  on  a  person  found 
plying  for  hire  with  a  hackney  carriage  without 
a  licence,  are  governed  by  that  Act,  and  not  by 
the  Petty  Sessions  (Ireland)  Act,  1851.  R. 
{M' Erlean)  v.  Justices  of  Antrim  (2  N  I.  J.  R. 
256)  does  not  go  the  length  of  deciding  that,  in 
an  order  of  Justices  imposing  imprisonment  in 
default  of  payment  of  a  fine,  the  words  "  unless 
the  penalty  shall  be  sooner  paid,"  should  be  in 
the  order,  as  distinct  from  the  commitment. 
O.  was  charged  before  Justices  with  plying  for 
hire  with  a  hackney  carriage  within  the  pre- 
scribed distance  without  a  licence,  an  offence 
in  respect  of  which  a  penalty  is  imposed  by 
section  80  of  the  Towns  Improvement  (Ireland) 
Act,  1854.  The  Justices  made  an  order,  which 
was  entered  in  the  order  book,  that  G.  should 
pay  for  fine  £1  and  5s.  for  costs,  and  in  default 
of  payment  should  be  imprisoned  for  fourteen 
days.  The  order  as  entered  did  not  contain  the 
words  "  unless  such  penalty  and  costs  shall  be 
sooner  paid."  No  formal  conviction  under  the 
hands  and  seals  of  the  Justices,  as  prescribed 
by  section  91  and  Schedule  C  of  the  Act  of  1854, 
was  drawn  up.     G.  having  applied  for  a  writ 
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of  certiorari  to  quash  the  order  as  entered  in  the 
order-book,  on  the  ground  that  it  was  bad  on 
its  face  : — Held,  that  the  proceedings  to  recover 
such  penalty  were  governed  by  the  Towns 
Improvement  (Ireland)  Act,  1854,  and  not  by 
the  Petty  Sessions  (Ireland)  Act,  1851,  and  that 
certiorari  did  not  therefore  lie  in  respect  of  the 
entry  in  the  order  book.  Held  also,  that  there 
was  no  jurisdiction  to  give  G.  the  costs  of  the 
application,  but  that  it  should  be  refused 
without  costs.  R.  (Grant)  v.  Justices  of 
Louth  K.  B.,  [1914]  2.  I.  R.  103 

61. Illicit  distillation  or  preparation — 

"  Soom  or  place  " — Open  bog — -Construction  of 
1  <fc  2  Wm.  IV.,  u.  55,  s.  19 — Ejusdem  generis.] 
1  &  2  Wm.  IV.,  0.  55,  s.  19,  must  be  read 
ejusdem  generis  and  not  in  exlenso.  The  defen- 
dants were  discovered  making  wash  for  private 
distillation  on  an  open  bog,  and  were  summoned 
under  said  section  for  "  being  in  a  place  where 
such  making  and  preparing  of  wash  was  being 
carried  on  "  : — Held,  that  the  bog  was  "  not  a 
place "  within  the  meaning  of  the  section. 
E.  ( Wall)  V.  Gallagher  and  Calvey 

Co.  Ct.,  31 1.  L.  T.  R.  158 

62. Illicit     distillation — Imprisonment — 

Certiorari — Conviction  had.]  M'E.  was  prosecuted 
at  Petty  Sessions  upon  summons  for  harbouring, 
keeping,  and  couceaUng  spirits  which  had  been 
illegally  distilled,  and  was  convicted  and  ordered 
to  pay  for  fiue  £100,  mitigated  in  Court  to  £6, 
"  forthwith,  and  in  default  to  be  imprisoned  " 
for  three  months.  A  conditional  order  for  a 
certiorari  having  been  obtained  on  the  ground 
that  the  order  of  conviction  was  ex  facie  bad,  as 
the  magistrate  has  only  jurisdiction  by  that 
order  to  impose  a  fine  : — Held,  that  the  con- 
viction was  bad  and  that  the  order  for  certiorari 
must  go,  as  the  magistrates  had  not  power 
by  the  conviction  to  order  imprisonment  in 
default  of  payment  of  the  fiae.  B.  (M'Erlean) 
V.  Antrim  Justices         K.  B.,  2  N.  I.  J.  R.  258 

63. Indictable     offences  —  Certiorari  — 

Sending  forward  for  trial — Magistrates'  order.] 
The  order  made  by  the  magistrates  upon  a 
magisterial  investigation  as  to  an  indictable 
ofienoe,  sending  forward  an  accused  person  for 
trial,  is  not  an  order  within  the  rule  that  enables 
magistrates'  orders  to  be  brought  up  and 
enquired  into  upon  certiorari  by  the  King's 
Bench  Division.  B.  (Blaheney)  v.  Justices  of 
Boscomman  ([1894]  2  I.  R.  158)  followed.  B. 
(Hastings)  v.  Justices  of  County  Galway 

K.  B.,  43  I.  L.  T.  R.  185 

64. Indictable  otiwioi— Summarily  tried 

— Conviction  void.]  A  defendant  was  charged  at 
Petty  Sessions  on  a  summons  that  he  unlawfully 
used  violence  or  intimidated  one  B.  F.,  which 
was  a  charge  of  an  indictable  offence,  and  the 
magistrates  made  an  order  :  "  Defendant  con- 
victed and  ordered  to  give  sureties  to  keep  the 
peace  and  be  of  good  behaviour,"  or  in  default  to 
be  imprisoned.  The  defendant  having  gone  to 
gaol,  writs  of  certiorari  and  kaebas  corpus  were 
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applied  for  : — Held  that  the  order  was  void  as 
the   Justices   had  no   jurisdiction  to   convict. 
R.  (O'Grady)  v.  Justices  of  Cork 

K.  B.,  5  N.  I.  J.  R.  191 

65.  Labourers  Aeis— Trespasser — Notice 

to  quit]  A  labourer's  cottage  had  been  let 
from  week  to  week  under  a  written  agreement 
by  the  plaintiffs  to  M.  the  brother  of  the  defen- 
dant and  was  occupied  by  him  and  the  defen- 
dant till  his  death  and  the  defendant  continued 
in  possession  and  paid  rent  after  the  death  of 
M.  The  plaintiffs  having  served  a  notice  to 
quit  the  defendant  refused  to  give  up  possession, 
and  a  warrant  for  possession  vi  as  refused  by  the 
Justices  ; — Held,  on  a  case  stated,  that,  on  the 
assumption  that  the  defendant  was  a  trespasser, 
the  Justices  had  jurisdiction  to  issue  a  warrant 
for  possession.  Tullamore  Rural  District  Council 
V.  Burhe   K.  B.,  36 1.  L.  T.  R.  182 ;  2  N.  I.  J.  R.  55 

66.  — —  Loan  fund  societies'  warrants — 
Appointment  of  hailiff — Delegation  of  Justices' 
powers — Petty  Sessions  {Ireland)  Act,  1851, 
s.  25  (2).]  The  Justices,  when  appointing  a 
bailiff  to  execute  and  levy  warrants  obtained 
under  the  Loan  Fund  Acts,  have  no  power  to 
delegate  their  powers  by  referring  the  making 
of  such  appointment  to  a  few  of  their  members. 
R.  {Nugent)  v.  Tyroiie  Justices 

K.  B.,  43  I.  L.  T.  R.  261 

67.  ■ Malicious  damage  to  property^Com- 

pensation  ordered  to  partly  aggrieved — "  Repre- 
sentatives of  late  owner  " — Order  quashed.]  A 
person  who  was  charged  at  Petty  Sessions  with 
wilfully  damaging  house  property  was  convicted 
of  the  charge,  and  ordered  to  pay  a  penalty,  and 
also  compensation  to  "  the  aggrieved  party^ — to 
wit,  the  representatives  of  the  late  Georgiana 
Robinson,  owner  "  : — Held,  on  a  motion  to  make 
absolute  the  conditional  order  for  certiorari,  that 
the  term  "  representatives  "  in  the  order  was 
ambiguous  and  embarrassing,  and  that  the  order 
of  the  Justices  must  be  quashed.  R.  {Williams) 
V.  King's  County  Justices  K.  B.,  2  N.  I.  J.  R.  22 

68. Mandamus — Certiorari —  Refusal    to 

hear  summons — When  not  a  declining  of  jurisdic- 
tion— Renewal  of  application — Q^lestions  of  fact — 
Absence  of  fresh  evidence — Justices  entitled  to  take 
facts  as  proved  on  a  previous  application  in  respect 
of  the  same  subject-matter — Gravel  pits — Gfrand 
Jury  Act,  1836,  s.  162.]  Where  Justices  decline 
to  hear  a  second  application  in  respect  of  a 
subject-matter  which  has  been  the  subject  of  a 
previous  appMcatiou  in  identical  terms,  on  the 
ground  that  the  matter  was  fully  investigated 
on  that  occasion,  and  that  no  new  evidence  is 
now  offered,  they  do  not  decline  jurisdiction  so 
as  to  become  liable  to  be  directed  by  a  writ  of 
mandamus  to  hear  the  renewed  application. 
R.  {Farrell)  v.  Qu,een's  County  Justices 

K.  B.,  89  I.  L.  T.  R.  91  ;   5  N.  I.  J.  R.  116 

69.  Married  Women's  (Maintenance  in 

Case  of  Desertion)  Act,  1886 — Case  Stated  Act, 
1857.]  Robert  M'Narry,  the  defendant,  was 
summoned  before  the  Justices  for  -'that  he  being 
able  wholly  or  in  part  to  maintain  his  wife,  the 
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complainant,  had  wilfully  refused  so  to  do  and 
had  deserted  his  said  wife."  The  Justices  made 
the  following  order  : — "  We,  having  hearo  the 
evidence  of  the  complainant,  and  such  other 
evidence  of  the  complainant  as  she  hath  pro- 
duced, and  also  having  heard  the  evidence  of  the 
defendant  and  the  evidence  tendered  by  him, 
are  satisfied  that  the  defendant  is  able  wholly  or 
in  part  to  rraintain  his  said  wife,  now  hereby 
order  that  the  said  Robert  M'Narry  do  pay  unto 
the  said  Margaret  M'Narry  for  the  maintenance 
of  herself  the  sum  of  ten  shillings  per  week,  and 
shall  continue  to  pay  said  sum  weekly  until  this 
order  shall  be  varied,  upon  proof  that  the  means 
of  the  said  husband  or  wife  have  altered  in 
amount,  or  that  such  desertion  hath  ceased." 
Defendant  applied  for  and  obtained  a  case 
stated  ;  upon  this  case  stated  the  King's  Bench 
Division  held  the  Justices  were  right  in  their 
decision.  Subsequently  to  this  the  defendant 
applied  for  and  obtained  a  conditional  order 
for  certiorari  to  bring  up  and  quash  the  order 
made  by  the  magistrates  upon  the  following 
grounds  : — (1)  That  the  order  was  without  and 
in  excess  of  jurisdiction ;  (2)  no  jurisdiction 
appeared  on  the  face  of  the  order ;  (3)  the 
Justices  failed  to  find  as  a  fact  that  the  defendant 
had  deserted  his  wife  ;  (4)  no  evidence  of  deser- 
tion ;  (5)  order  for  payment  of  10s.  per  week  was 
without  jurisdiction,  as  magistrates  had  not 
found  they  considered  such  payment  to  be  in 
accordance  with  defendant's  means  and  any 
means  his  wife  had  ;  (6)  no  evidence  that  defen- 
dant was  able  to  pay  any  sum  : — Held,  that  the 
order  necessarily  implied  a  finding  of  desertion 

by  the  words — "  proof that  such 

desertion  had  ceased  "  ;  and  further,  that  as  the 
order  was  made  on  a  summoES  which  alleged 
sufficiency  of  means  on  the  J)art  of  the  defendant 
there  was  a  necessarily  implied  finding  of  means 
by  the  part  of  tl  e  order  which  provided  that  it 
might  be  varied  upon  proof  that  the  means  of 
the  husband  or  wife  had  altered,  and  that, 
therefore,  the  order  was  good.  Quaere,  does 
a  case  stated  take  away  the  right  to  certiorari 
in  the  same  matter  R.  {M'Narry)  v.  County 
Down  Justices  K.  B.,  42 1.  L.  T.  R.  260 

70. Not    shown    on    summons— i^'on- 

appearance  of  defendant — Certiorari- — 5  cfc  6  Vict., 
sess.  '2,,  c.  24,  ss.  68  and  '.  1 — County  i  (mrts  Ad, 
1877).  The  Act  5  &  6  Vict.,  sess.  2,  c.  24,  ss.  68, 
71,  gives  summary  jurisdiction  to  the  Divisional 
Justices  of  Dublin  city  in  the  case  of  property 
"  the  value  of  which  shall  not  be  greater  than 
£15."  The  summons  did  not  state  the  value, 
and  the  defendant  did  not  ippear  on  the  '  ear- 
ing : — Held,  that  the  magistrates  could  not 
amend  the  summons  in  the  defendant's  absence, 
and  that  they  had  therefore  no  jurisdiction. 
R.  {Canavan)  v.  Divisional  Justices  of  Dublin 
Q.  B.,  29 1.  L.  T  R.  125 

71 Order — Entry  in  book — Spoken  ward — 

Right  to  seithdraw  judgment — Eiiual  division  of 
Justices.)  Justices  having  heard  a  complaint 
of  assault  retired  to   consider  their   decision- 
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When  they  came  back  to  Court  the  chairman 
announced  that  the  defendants  were  convicted 
and  sentenced  to  one  month's  imprisonment 
with  hard  labour.     As  he  was  writing  this  order 
in  the  Petty  Sessions  book,  but  before  it  was 
completed  or  signed,  a  further  discussion  arose 
amongst  the  Justices  as  to  whether  or  not  the 
sentence  should  be  reduced  to  a  fine.      The 
chairman  took  a  poll,  and  four  voted  for  im- 
prisonment and  four  for  a  fine.     In  view  of  the 
equal  division  of  magistrates,  the  Bench  agreed 
to  adjourn  the  case  until  the  next  Court  day  : — 
Held,  that  although  the  order  of  the  Justices  is 
the  spoken  word  and  the  entry  in  the  Petty 
Sessions  book  is  only  the  recbrd  of  the  order, 
yet   between  the   time  when  the  order  is  pro- 
nounced in  Court  and  when  it  is  entered  up  and 
signed,  the  Justices  may  withdraw  their  assent 
to  the  order,  and  then  it  is  as  if  there  never  had 
been  any  order  at  all.     Held,  in  this  case,  that 
as  four  Justices  had  withdrawn  their  assent  to 
the  order,  and  as  the  Bench  had  agreed  to  an 
adjournment,  the  order  of  adjournment  could 
not  be  quashed.    E.  (Horan)  v.  Galway  Justices 
K.  B.,  3  N.  I.  J.  R.  Ill 

72. Order  book — "  Cause  of  complaint  " 

Justices — Petty  Sessions  (Ireland)  Act,  1851 
(14  <fc  15  Vict ,  c  93),  ss.  21,  36.]  Per  Palles, 
C.B.,  and  Gibson,  J.  :  The  present  form  of 
Petty  Sessions  order-book  approved  of  by  the 
Lord  Lieutenant  in  Council  in  purported  exercise 
of  the  power  given  by  section  36  of  the  Petty 
Sessions  (Ireland)  Act,  1851,  is  not  authorized 
by  that  section,  and  is,  per  Palles,  C.B.,  incon- 
sistent with  the  spirit  and  intention  of  the  Act, 
per  Gibson,  J.,  inaccurate  and  misleading,  in  so 
far  as  it  alters  the  heading"  Cause  of  Complaint " 
in  the  form  of  order-book  originally  prescribed 
by  the  schedule  to  the  Act,  to  "  Cause  of  com- 
plaint as  set  forth  in  summons."  But  held,  per 
curiam,  that  a  conviction  founded  on  a  summons 
which  conviction  set  out  on  its  face  a.  good 
cause  of  complaint,  was  not  invalidated  merely 
by  reason  of  the  entry  being  in  such  present 
form.  B.  ( U.  D.  C.  of  Athy)  v.  Justices  of  Oo. 
Kildare  ;  B.  (DonogTiue)  v.  Justices  of  Co.  Cork 
K.  B.,  [1912]  2  I.  R.  64  ;  46 1.  L.  T.  R.  35 
[See  No.  123]. 

73. Order  signed  by  one  Justice.]    In 

an  action  for  £9  10s.  for  work  done  by  plaintiff 
in  cleansing  and  scouring  a  drain  through  defen- 
dant's lands,  the  order  of  the  magistrate  upon 
which  the  action  was  brought,  under  5  &  6  Vict., 
c.  89,  s.  68,  was  signed  by  one  Justice  only. 
It  was  contended  that  an  action  could  not  be 
maintained  on  it,  as  it  should  be  signed  by  two 
or  more  Justices,  and  was,  in  fact,  signed  by  one 
only : — Held,  the  authority  in  writing  to  com- 
plainant was  not  in  accordance  with  the  statute, 
and  action  dismissed.     Daly  v.  Herlihy 

Co.  Ct.,  32  I.  L.  T.  52 

74. Penalty — Licensing  Act,  1872,  ss.  3, 

51 — -Non-payment  of  penalty  — •  Imprisonment — 
Distress — Warrant — Dublin  Police  Act  (5  Vict, 
sess.  2,  c.  24).]    A  person  was  convicted  under 
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the  Licensing  Act,  1872,  s.  3,  for  selling  porter 
without  a  licence,  and  fined  £25.  Upon  non- 
payment of  the  fine  a  magistrate  issued  a 
warrant  to  a  constable  to  distrain  the  defen- 
dant's goods,  and  in  default  of  distress  to  lodge 
the  defendant  in  prison,  to  be  Imprisoned  for 
two  calendar  months,  unless  the  fine  be  sooner 
paid  : — Held,  that  the  imprisonment  was  legal. 
In  re  Brown  Q.  B.,  [1894]  2  I.  R.  363 

75. Place  ol  ofFence  —  Summons.']      A 

summons  on  which  a  defendant  was  convicted 
at  Petty  Sessions  did  not  contain  a  statement 
as  to  the  time  and  place  when  and  where  the 
alleged  offence  was  committed,  and  on  appeal 
to  the  County  Court  Judge  at  Quarter  Sessions, 
the  latter  amended  the  summons  as  to  the  time 
when  the  offence  was  committed,  but  did  not 
amend  as  to  the  place.  On  an  application  to 
make  absolute  the  conditional  order  granted  to 
quash  both  the  conviction  at  Petty  Sessions  and 
that  at  Quarter  Sessions : — Held,  that  the 
summons  was  bad,  as  it  was  essential  that  it 
should  show  on  its  face  that  the  place  where  the 
alleged  offence  took  place  was  within  the  juris- 
diction of  the  magistrates,  and  that  the  con- 
victions must  be  quashed.  B.  (M'Monagle)  v. 
Justices  of  Donegal  K.  B.,  5  N.  I.  J.  R.  36 

76. ■  Power  to  draw  up  formal  convic- 
tion after  committal — Dublin  Police  Act,  1836 
(6<fc7  Wm.  IV.,  c.  29),  s.  iO— Dublin  Police 
Act,  1842  (5  <fe  6  Vict.,  c.  24),  ss.  70  and  72.]  The 
prosecutors  had  been  charged  before  the  Chief 
Divisional  Justice  of  the  Metropolitan  Police 
District  with  having  wilfully  broken  panes  of 
glass  in  certain  public  buildings  in  the  City  of 
Dublin  and  had  been  convicted.  They  had  been 
committed  imder  warrants  which  set  out  in 
each  case  that  they  had  been  sentenced  to  one 
month's  imprisonment  in  default  of  payment  of 
fines  of  forty  shillings  ;  and,  in  addition,  had  been 
bound  over  to  keep  the  peace  for  twelve  months, 
themselves  in  £10  and  one  surety  of  £10,  or,  in 
default  thereof,  to  be  imprisoned  for  an  ad- 
ditional month.  The  solicitor  for  the  prosecu- 
tors had  applied  for  copies  of  the  convictions 
and  had  been  supplied  with  a  certified  copy  of 
the  charge  sheet  which  recorded  the  sentences  as 
"  40s.  or  one  month  and  one  bail  of  £10  or  one 
month  more."  Writs  of  certiorari  and  of  habeas 
corpus  having  been  applied  for  ex  parte  on  the 
ground  that  the  convictions  did  not  sustain  the 
warrants,  it  was  directed  that  notice  be  served. 
Since  the  notice  had  been  served  formal  con- 
victions had  been  drawn  up,  and  these  agreed 
in  terms  with  the  warrants : — Held,  that  the 
actual  conviction  was  pronounced  orally  by  the 
Justice,  the  entry  on  the  charge  sheet  being 
merely  a  note  of  it,  and  that  there  had  been  a 
conviction  which  sustained  the  warrant.  Held 
also,  that  it  was  not  necessary  that  the  formal 
written  order  of  conviction  should  be  signed 
before  the  issue  of  the  warrant  or  before  com- 
mittal.    B.  (Sheffington  and  others)  v.  Swifte 

K.B.,46I.L.T,R.  192 
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77. Power  to  estreat  a  recognizance  to 

be  of  good  behaviour — Conflict  between  enacting 
part  of  a  statute  and  schedule  thereto — Petty 
Sessions  {Ireland)  Act,  1851  (14  <fe  15  Vict.,  c.  93), 
ss.  34,  36,  Schedule,  Form  (0).]  Justices 
at  Petty  Sessions  have  no  jurisdiction  to 
estreat  a  recognizance  to  be  of  good  behaviour. 
It  is  a  cardinal  principle  of  construction,  that 
where  there  is  a  conflict  between  the  forms  given 
in  a  schedule  to  a  statute  and  the  enacting  part 
of  the  statute,  the  forms  must  give  way  to  the 
enacting  part.     Shore  v.  Cunningham 

K.  B.,  [1917]  2  I.  R.  360 

78. Power  to  restrict  buildings — Local 

Government  —  Market  town  —  Corporate  tdvM — 
Position  of  tovM  of  Dalkey — Summary  Juris- 
diction Act,  n.  9  (2).]  The  town  of  Dalkey  is 
neither  a  corporate  nor  a  market  town  within 
the  meaning  of  the  words  in  section  9  (2)  of 
14  &  15  Vict.,  c.  92.  A  corporate  town  within 
that  section  is  one  incorporated  by  charter,  and 
a  market  town,  within  the  same  section,  is  one 
in  which  a  market  has  been  regularly  established. 
Horner  v.  Dalkey  Urban  District  Council 

K.  B.,  37  I.  L.  T.  R.  83  ;   2  N.  I.  J.  R.  124 

79. Process  lor  debt  —  Prior  decree  for 

same  debf]  A  decree  for  a  debt  was  obtained 
at  Petty  Sessions  in  1898.  A  new  process  on 
the  original  debt  being  brought  during  the 
present  year : — Held,  that  the  magistrates  had 
no  jurisdiction  to  entertain  it.  Wrench  v. 
O'Rourke  K.  B. ,  37  I.  L.  T.  R.  15  ; 

3  N.  I.  J.  R.  50 

80. Public  health — Nuisance — Order  for 

abatement — What  constitutes  order — Signature  of 
order — Justices — Summary  jurisdiction — Public 
Health  {Ireland)  Act,  1878  (41  cfc  42  Vict,  u.  52), 
ss.  249,  279,  Schedule  C,  Form  C — Petty  Sessions 
{Ireland)  Act,  1851  (14  dk  15  Vict.,  c.  93),  ss.  21, 
36.]  Where  Justices  make  an  order  for  the 
abatement  of  a  nuisance,  under  section  112  of 
the  Public  Health  (Ireland)  Act,  1878,  the  order 
of  the  Justices  is  not  the  entry  in  the  order 
book,  but  the  document  drawn  up  in  accordance 
with  Form  C  in  Schedule  C  of  the  Act.  If  the 
order  so  drawn  up  is  good  in  form,  its  validity 
is  not  affected  by  the  fact  that  the  entry  in  the 
order  book  would  be  bad  on  its  face  as  an  order  : 
Qucere,  where  such  order  is  made  by  more  than 
two  Justices,  must  all  sign  the  order,  or  is 
signature  by  two  sufficient  ?  Si  {Ewing) 
V.  Justices  of  Down        K.  B.,  [1905]  2  I.  R.  648 

81. Public  health  —  Nuisance — Order  of 

Justices  for  abatement — Necessity  of  signature  by 
majority  of  Justices  concurring  in  order — Order 
not  signed  till  several  days  after  pronounced — 
Certiorari — Public  Health  {Ireland)  Act,  1878 
(41  Jb  42  Vict.,  c.  52),  ss.  112,  261,  279  ;  Schedule 
C,  Form  t.*.]  Summonses  were  issued  under 
section  111  of  the  Public  Health  (Ireland)  Act, 
1878,  requiring  the  defendants  therein  to  abate 
certain  alleged  nuisances.  The  summonses  were 
heard  before  five  Justices,  and  three  of  them 
being  of  opinion  that  a  nuisance  existed  in  each 
case,  orders  were  made  for  abatement.    Formal 
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orders,  following  Form  C  in  Schedule  0  to  the 
Act,  were  drawn  up,  and  were  signed,  several 
days  after  the  decision,  by  two  of  the  Justices, 
one  of  these  being  one  of  the  dissenting  Justices, 
and  served  on  the  defendants.  After  a  con- 
ditional order  had  been  obtained  to  quash  the 
orders,  they  were  signed  by  the  other  two 
Justices  who  formed  the  majority  of  the  Court. 
Section  261  of  the  Public  Health  (Ireland)  Act, 
1878,  takes  away  certiorari  in  the  case  of  orders 
relating  to  the  execution  of  the  Act : — Held — 

(1)  that  the  orders  should  have  been  signed  by 
the    majority    of    the    adjudicating    Justices  j 

(2)  that  the  omission  of  tlie  signatures  did  not 
go  to  jurisdiction,  and  that  such  omission  should 
be  corrected  by  the  Justices  signing  afterwards  ; 

(3)  that  the  delay  in  signing  and  completing  the 
orders  did  not  warrant  certiorari.  S. 
( Dennell)  v.  Justices  of  Londonderry 

K.  B.,  [1910]  2  I.  R.  458  ;  44  I.  L.  T.  R.  230 
82.  Public  road — Hedges  and  trees  injur- 
ing public  road — Order  directing  "  agent "  not 
being  "  owner  "  to  cut  and  plash  hedges,  &c.  ; 
14  cfc  15  Vict.,  c  92,  s  9 — Case  stated — Jurisdic- 
tion of  Justices  to  state  case  in  proceedings  under 
14  &  15  Vict ,  c.  92,  s.  9 — Complaint  and  infor- 
mation— 20  tb  21  Vict.,  c.  43.]  By  virtue  of 
14  &  15  Vict.,  c.  92,  s.  9,  a  summons  was  issued 
against  "'  William  Freke,  agent  for  Ball  Acton 
Estate,  defendant  "  calling  upon  him  to  cut  or 
plash  certain  hedges  on  lands  of  which  he  was 
the  "  occupier  "  and  which  adjoined  a  public 
road.  The  Justices  made  an  order  stating  that 
the  notice  was  served  on  the  defendant  as  agent 
of  the  owners,  that  the  defendant  was  the  known 
agent  of  the  property,  and  ordering  him  to  cut 
and  plash,  &o.  The  Justices  stated  a  case  for 
the  High  Court : — Held,  the  above  proceedings 
under  14  &  15  Vict.,  c.  92,  s.  9,  had  been  in- 
stituted by  a  "  complaint  "  and  involved  an 
exercise  of  summary  jurisdiction.  The  Justices 
had,  therefore,  jurisdiction  to  state  a  case  for 
the  High  Court.  Held  also,  the  order  made  by 
the  Justices  against  a  person  whom  they  found 
not  to  be  the  owner  was  bad.  Freke,  Appellant, 
V.  Quigley,  Respondent 

K.  B.,  48  I.  L.  T.  R.  221 
83. Public  xoaA— Hedges  and  trees  in- 
juring road — Order  directing  owner  of  lands  to 
prune — Subsequent  order  authorising  road  con- 
tractor to  do  the  acts — Summary  Jurisdiction 
{Ireland)  Act,  1851  (14cfe  15  Vict.,  c.  92),  s.  9.] 
The  scheme  of  section  9  of  the  Summary  Juris- 
diction (Ireland)  Act,  1851,  is  that  there  shall 
be,  first,  an  order  that  the  defendant  shall 
comply  with  the  notice  served  on  him  by  the 
county  surveyor  or  road  contractor;  and  a 
second  order,  if  the  first  be  not  complied  with, 
that  the  county  surveyor  or  contractor  may  do 
all  or  any  of  the  acts  ordered  by  the  first  order. 
The  second  order  may  be  less  extensive  than  the 
first,  but  it  cannot  be  more  extensive  : — Semhle, 
such  first  order  should  not  contain  a  provision 
that  the  work  thereby  required  to  be  done  is 
to  be.  completed  to  the  satisfaction  of  the  county 
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surveyor.         JB.     {Winder)      v.      Justices     of 
Kildare  K.  B.,  [1909]  2  I.  R.  686 

84. Quashing  conviction — Costs — Notice 

to  magistrate.  ]  When  a  conviction  by  magistrates 
is  quashed  on  the  ground  of  the  illegal  con- 
stitution of  the  Court,  costs  will  not  be  given 
against  a  magistrate  who  has  not  been  specially 
served  with  notice  of  the  application.  B. 
{Chary)  v.  Galway  Justices 

K.  B.,  50  I.  L.  T.  R.  7 

85. Question   of  title— 14  da   15    Vict, 

c.  92,  s.  8.]  A  workman  occupying  a  portion  of 
his  employer's  house  used,  in  going  to  his  work, 
a  right  of  way  enjoyed  by  his  employer.  At  the 
end  of  the  right  of  way  was  a  garden,  over 
which  it  was  necessary  to  pass  in  order  to  get 
from  the  right  of  way  to  a  pubHc  lane  : — Held, 
that  at  the  prosecution  of  a  workman  at  the  suit 
of  the  owner  of  an  alleged  servient  tenement,  for 
trespass,  the  employer  of  the  workman  having 
a  right  of  way  expressly  over  a  portion  of  the 
premises,  there  was  a  bona  fide  question  of  title, 
and  the  Justices  had  no  jurisdiction  to  convict. 
B.  {Fitzgerald)  v.  Co.  Cork  Justices 

K.  B.,  44  I.  L.  T.  R.  110 

86, Question  of  title  —  Assault.']    S.  B. 

made  a  complaint  before  the  Justices  against 
F.  M.  to  show  cause  why  he  should  not  be 
bound  to  the  peace  and  find  sureties  to  be  of 
good  behaviour  ;  and  against  Jolin  M.  and  Jane 
M.  for  an  alleged  assault.  The  defendants 
raised  a  bona  fide  question  of  title  in  defence, 
and  the  magistrates,  notwithstanding  such 
objection  to  their  jurisdiction,  ordered  that  the 
said  F.  M.  should  enter  into  a  recognizance  and 
find  two  sureties  to  keep  the  peace  and  be  of 
good  behaviour,  and  convicted  and  fined  the 
said  John  M.  and  Jane  M.  On  an  apphcation 
by  the  three  defendants  the  King's  Bench 
Division  quashed  the  order  and  convictions. 
B.  (Mdhon)  v.  Antrim  Justices 

K.  B.,  41 1.  L.  T.  R.  225 

87.  Question  of  title — Bona  fide  claim  of 

right.]  Where  on  the  hearing  of  a  complaint  at 
petty  sessions  for  trespass,  the  defendants  raised 
a  question  of  title,  and  the  Justices  decided  that 
no  question  of  title  could  be  raised  as  the  title 
of  the  complainant  was  estabUshed  by  a  judg- 
ment at  assizes  in  a  similar  action,  and  convicted 
the  defendants  : — Held,  on  certiorari,  that  the 
conviction  must  be  quashed  on  the  ground  that 
the  Justices  had  not  considered  the  hona-fides  of 
the  claim  of  right.  Senible,  that  the  decision  at 
the  assizes  was  an  element  which  the  Justices 
could  consider  in  deciding  as  to  the  reasonable- 
ness of  the  claim  of  title.  B.  {Donnelly)  v.  Kerry 
Justices  K.  B.  2  N.  I.  J.  R.  175 

88. Question  of  title — Bona  fide  claim  of 

right — Seashore — Bemoval  of  sand — Prohibition 
by  Board  of  Trade — Bight  of  oumer — Harbours 
Act,  1814  (54  Geo.  III.,  c.  159),  ss.  14  and  28.] 
Section  14  of  the  Harbours  Act,  1814,  as  amended 
by  section  16  of  the  Harbours  Transfer  Act, 
1862,  provides  that  no  person  shall,  without 
rendering  himself  liable  to  a  penalty,  take  any 
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shingle  from  the  shore  of  any  harbour  from  which 
the  Board  of  Trade  shall  by  order  prohibit  the 
taking  of  shingle  ;  and  section  28  provides  that 
nothing  in  the  Act  shall  take  away  any  right  of 
property  possessed  by  any  person  in  the  shores 
of  a  harbour.  The  Board  of  Trade,  in  pursuance 
of  the  powers  conferred  on  them  by  the  Acts, 
issued  an  order  prohibiting  the  taking  or  re- 
moving of  any  shingle  or  ballast  from  the  shores 
or  banks  of  the  sea,  between  certain  points  at 
Malahide.  The  appellant,  owner-in-fee  of  the 
locus  in  quo,  prosecuted  the  defendant,  one  of 
his  agricultural  tenants,  for  having,  in  contra- 
vention of  the  statute,  removed  ballast  from  the 
shores  of  the  port  of  DubUn,  within  the  points 
indicated  in  the  order  of  the  Board  of  Trade. 
The  defence  set  up  by  the  respondent  was,  that 
as  tenant  he  had  always  drawn  gravel  and  sand 
ofE  the  foreshore,  and  that  he  enjoyed  a  right 
of  property  within  the  meaning  of  section  28. 
The  magistrates  declined  jurisdiction,  on  the 
ground  that  a  bona  fide  question  of  title  was 
involved : — Held,  that  the  magistrates  were 
right  in  declining  jurisdiction.  Burton  v. 
Hudson  ( [1909]  2  K.  B.  564)  f oUowed.  Anderson 
V.  Jacobs  (93  L.  T.  17)  distinguished.  Lord 
Talbot  de  Malahide  v.  Dunne 

K.  B.,  [1914]  2  I.  R.  125  ;  48  I.  L.  T.  R.  59 

89. Question  of  title — Caretaker — Statute 

of  Limitations.']  Where  a  person  was  in  occupa- 
tion of  a  house  and  premises  as  an  alleged  herd 
and  caretaker  for  a  period  of  13  years,  and  had 
paid  no  rent  during  that  time,  the  owner  required 
him  to  give  up  possession,  and  on  his  refusal  was 
summoned  before  the  Justices  at  Petty  Sessions 
under  the  23  &  24  Vict.,  o.  154,  s.  86.  At  the 
hearing  of  the  summons  it  was  contended  that  a 
question  of  title  arose  ousting  the  magistrates' 
jurisdiction.  They,  however,  adjudicated  and 
made  an  order  for  possession.  On  a  motion  to 
make  absolute  a  conditional  order  for  certiorari 
which  had  been  obtained  : — Held,  that  the  con- 
ditional order  should  be  discharged  as  the 
circumstances  could  not  deprive  the  Justices  of 
their  jurisdiction  in  the  case.  B.  {Byan)  v. 
Limerick  Justices  K.  B.,  2  N.  I.  J.  R   2 

90. Question     of     title  — ■  Certiorari  — 

Assault — Petty  Sessions  Act,  1851  (14  <fc  15  Vict., 
c.  93.]  The  magistrates  have  no  jurisdiction  to 
hear  and  determine  a  prosecution  for  assault 
when  a  bona  fide  question  of  title  is  raised,  even 
though  there  be  sufficient  evidence  outside 
the  facts  connected  with  the  assertion  of  the 
question  of  title  to  satisfy  them  of  an  assault 
having  been  committed.  -B.  {Dunne)  v.  Cavan 
Justices  K.  B.,  42  I.  L.  T.  R.  89 

91.  Question  of  title — Claim  of  right — 

Bona  fide  belief — Summary  Jurisdiction  {Ireland) 
Act,  1851,  s.  8.]  Where  the  defendant  was  sum- 
moned for  trespass  to  the  complainant's  fence, 
and  the  complainant  proved  that  he  had  been 
in  possession  of  the  ground  in  dispute  for  several 
years,  and  that  the  defendant  had  never  made 
any  claim  to  it  until  about  a  year  before  these 
proceedings,   the   defendant's   solicitor  at   the 
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close  of  the  complamant's  case  submitted  that 
a  question  of  title  being  involved  the  magis- 
trates hd  no  jurisdiction  to  deal  with  the  case. 
The  magistrates  held  that,  having  heard  the 
complainant's  case,  they  were  quite  satisfied 
that  the  defendant  had  no  claim  or  title  to  the 
ience,  nor  were  there  any  grounds  for  his  enter- 
taining any  belief  that  he  had ;  the  defendant, 
declining  to  call  any  evidence,  was  convicted 
and  fined : — Held,  on  application  to  make  ab- 
solute a  conditional  order  for  certiorari,  that  the 
magistrates  had  jurisdiction  on  the  evidence 
before  them  to  determine  whether  or  not  the 
claim  of  title  was  bona  fide,  and  that  they  had 
also  jurisdiction  to  determine  whether  the 
defendant  was  within  the  provision  of  section  8 
of  the  Summary  Jurisdiction  (Ireland)  Act, 
1851,  and  accordingly  the  conditional  order  was 
discharged,  but  without  costs.  R.  (Kealy)  v. 
Louth  Justices  Q.  B.,  35  I.  L.  T.  R.  43 

92. Question  of  title  —  Claim  partially 

well-founded.]  A  person  was  summoned  before 
Justices  on  a  complaint  in  respect  of  the  trespass 
of  six  cattle  on  the  complainant's  lands.  The 
defendant  made  a  claim  of  title  to  the  right  to 
graze  four  cattle  on  the  lands.  The  Court  con- 
sidered that  on  the  facts  that  claim  was  bona 
fide : — EeM,  that  as  the  complainant  persisted 
in  his  complaint  as  regards  the  alleged  trespass 
of  all  the  six  cattle,  the  jurisdiction  of  the 
Justices  was  ousted,  although  the  claim  of  title 
was  only  in  respect  of  four  cattle.  E.  {Cassidy) 
V.  Justices  of  Galway      K.  B.,  3  N.  I.  J.  R.  134 

93.  ■ — —  Question  of  title — Conviction — Certio- 
rari— Justices  not  showing  cause — Acting  in  good 
faith — Costs  of  certiorari.']  When  magistrates 
do  not  show  cause  against  the  quashing  of  an 
order  the  Court  will  not  compel  them  to  pay 
the  costs  of  the  certiorari  unless  the  Justices 
have  acted  mala  fide  or  erred  wilfully.  E.  (John 
Conn  King)  v.  Justices  of  Londonderry 

K.  B.,  48  I.  L.  T.  R.  105 

94.  Question    of    title  —  Evidence    of — 

The  discretion  of  the  Justices — Trespass.] 
On  a  summons  for  trespass,  before  Justices, 
the  defendant  raised  an  alleged  bona  fide 
claim  of  right,  which  the  Justices  disregarded, 
and  they  convicted  the  defendant : — H  eld,  on  an 
application  for  an  order  for  a  writ  of  certiorari 
to  quash  the  conviction,  that  there  wassome 
reasonable  evidence  on  which  the  Justices  could 
find  that  the  right  claimed  was  not  bona  fide, 
and  that,  therefore,  the  order  made  could  not 
be  interfered  with.  E.  (White)  v.  Wiclclow 
JvMices  Q.  B.  1  N.  I.  J.  R.  6 

95.  Question     of    title — Exposing    goods 

for  tale — Olwrter — Metropolitan  Police  Court.] 
On  a  summons  imder  the  Dublin  Police  Act, 
1842,  s.  17  (7),  charging  the  defendant  with  ex- 
posing artioles  for  sale  in  Patrick  Street,  it 
appeared  that  by  Charter  of  1635  the  right  was 
granted  to  the  Archbishop  of  Dublin  and  his 
successors  of  holding  a  free  market  every  day, 
except  Friday   and   Sunday,   for   the   sale   of 
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victuals  and  eatables.  There  was  evidence  of 
actual  user,  within  living  memory,  of  this  street 
as  a  market,  sufficient  to  establish  a  claim,  in 
fact,  so  to  use  it  i-^Held,  that  in  order  to  oust 
the  jurisdiction  of  the  magistrates  there  must 
be  a  bona  fide  claim  of  right  which  might  be 
sustained  at  law,  and,  therefore,  in  the  cases 
dealing  with  sales  on  Saturday  the  jurisdiction 
was  ousted,  but  in  the  cases  alleging  sales  on 
Sunday  the  jurisdiction  was  not  ousted  since, 
by  the  Sunday  Observance  Act,  1695  (7  Wm. 
III.,  (3.  17),  such  trading  was  illegal,  and  there 
could,  therefore,  be  no  claim  of  right  "  which 
might  be  sustained  in  law."  Montgomery  v. 
Rogers  M.  P.  C,  35  I.  L.  T.81; 

3  N.  I.  J.  R.  248 

96.  Question  ol  title — Obstruction  to  high- 
way— Goods  exposed  for  sale  on  street  during 
fair — Evidence — Public  market — Bona  fide  claim 
of  right — Ouster  of  jurisdiction.]  On  a  prosecution 
by  the  M.  District  Council  for  obstruction  to  the 
public  street  of  the  town  of  M,  there  was  evidence 
that  the  act  complained  of  as  an  obstruction  was 
the  exposing  for  sale,  during  a  public  fair  held  in 
the  streets  of  the  town  of  M.,  of  goods  on  the 
pavement ;  that  the  same  class  of  goods  had  been 
sold  at  such  fairs  in  the  pubHo  street  twenty  years 
before  ;  and  that  public  fairs  had  been  held  in 
the  streets  of  the  town  for  twenty  years  and 
upwards.  The  prosecutrix,  the  defendant  in  the 
prosecution,  claimed  before  the  Justices  the  right 
so  to  expose  her  goods,  but  was  convicted  and 
fined.  Upon  motion  to  make  absolute  a  writ  of 
certiorari  to  bring  up  and  quash  the  conviction  : 
Held,  that  on  the  evidence  it  might  be  inferred 
that  the  dedication  of  the  street  was  subject  to 
the  right  to  hold  thereon  public  fairs  at  stated 
intervals,  that  there  was  evidence  that  the  pro- 
secutrix had  the  right  to  sell  her  goods  as  a 
member  of  the  public  at  such  public  fair,  and 
that  there  was,  consequently,  a  bona  fide  claim  of 
right  on  her  part  to  do  the  acts  complaiaed  of  as 
an  obstruction,  which  claim  being  material  to 
their  decision  ousted  the  jurisdiction  of  the 
Justices.  When  there  is  a,  bona  fide  claim  of 
right  material  to  the  decision,  as  the  Justices 
have  no  jurisdiction  to  determine  the  existence 
of  the  right,  they  have  no  jurisdiction  to  deter- 
mine whether,  in  the  case  before  them,  there  has 
been  an  excessive  user  of  the  alleged  right.  E, 
(Kennedy)  v.  Justices  of  County  Cork 

K.  B.,  [1913]  2  I.  R.  391  ;  45  I.  L.  T.  R.  217 

97. Question    of    title — Order    to   find 

sureties  for  the  peace  and  good  behaviour — Showing 
jurisdiction  on  face  of  order.]  The  fact  that 
threats,  or  an  assault,  which  would  authorise 
Justices  in  requiring  sureties  for  the  peace  and 
good  behaviour,  arose  by  reason  of  a  bona  fide 
dispute  as  to  title,  does  not  oust  the  jurisdiction 
of  the  Justices  to  require  such  sureties.  An 
order  of  Justices,  setting  out  a  complaint  that 
defendant  used  threatening  language  to  com- 
plainant, thereby  putting  him  in  fear  and  dread 
of  the  defendant,  and  ordering  the  defendant  to 
enter  into  recognizances  to  keep  the  peace  and 


(813) 


DIGEST  OF  CASES. 


(814) 


(PETTY     SES- 


JUSTICES— JURISDICTION 

SIONS) — continued, 
b3  of  good  behaviour,  sufficiently  shows  on  its 
face    jurisdiction    to    make    such    order.       B.^ 
(Boylan)    v.    Justices    of   Londonderry,    [1912] 
2  I.  R.  374,  explained.       E.  {Mulholland)  v. 
Jit^tices  of  Monaghan 

K.  B.,  [1914]  2  I.  R.  156  ;  47  I.  L.  T.  R.  236 

98.  Question  ol  Title — Prosecution  under 

Public  Health  {Ireland)  Act,  1878  (41  <fc  4i  Vict., 
c.  52),  s.  107,  sub-s.  2 — Nxiisance — River — ■ 
Sewer. \  A  contention,  however  well  founded, 
that  a  river  being  iu  fact  a  sewer  within  the  mean- 
ing of  the  Public  Health  (Ireland)  Act,  1878 
(41  &  42  Vict.,  c.  51),  is,  therefore,  vested  in 
the  sanitary  authority,  is  not  a  bona  fide  question 
of  title,  ousting  the  jurisdiction  of  Justices  to 
hear  and  determine  a  prosecution  for  nuisance 
arising  out  of  the  river,  brought  by  the  sanitary 
authority  against  the  person  prima,  facie  the 
■"  owner  "  of  the  river  within  the  msaning  of  that 
statute.  The  sanitary  authority  of  D.,  through 
the  appellant,  their  town  clerk,  brought  a  pro- 
secution under  section  107  (2)  of  the  Public 
Health  (Ireland)  Act,  1878  (41  &  42  Vict.,  c.  52), 
against  the  respondent,  who  was  the  agent  of 
the  person  prima  facie  owning  a  river  flowing 
through  D.,  charging  the  existence  of  a  nuisance 
arising  out  of  the  flooding  of  the  river.  At  the 
hearing  before  the  Justices  the  respondent  con- 
tended that  in  fact  by  user  the  river  was  a  sewer 
within  the  meaning  of  the  PubHc  Health  (Ire- 
laud)  Act,  1878  (41  &  42  Vict.,  u.  52),  and 
was,  therefore,  ested  in  the  sanitary  authority. 
The  Justices,  having  heard  evidence  as  to  the 
user  of  the  river,  held  that  there  was  a  bona  fide 
and  reasonable  dispute  as  to  the  river  being  a 
sewer,  and  that  such  dispute  constituted  a  bona 
fide  claim  of  title,  which  ousted  their  jurisdiction. 
On  case  stated — Held,  that  the  Justices  were 
wrong  iu  law,  and  that  they  were  bound  to 
decide,  first,  whether  the  nuisance  charged  came 
within  the  statute  under  which  the  prosecution 
was  brought,  and  in  fact  existed ;  if  there  was  a 
nuisance  within  that  statute,  whether  the  defen- 
dant was  the  person  who  was  owner  of  the  river 
or  responsible  for  the  nuisance  within  the  mean- 
ing of  the  statute  ;  and  that,  in  deciding  the 
latter  question,  the  Justices  were  bound  to 
decide  whether  the  user  of  the  river  was  such  as 
to  convert  it  into  a  sewer,  under  the  control  of 
the  sanitary  authority.  Comerford  v.  Turner 
K.  B.  [1918J  2  I.  R.  207 

99.  Question     of    title — Summons    for 

obstructing  public  road — Jurisdiction  of  Justices — 
Affidavits — What  allowed — Costs  of  useless  affi- 
davits— Certiorari  and  mandamus — 14  &  15  Vict., 
c.  92,  s.  13  (3)— 17  &  18  Vict.,  e.  103,  s.  72.] 
On  a  summons  imder  the  Towns  Improvement 
Act,  1854,  against  the  owner  of  the  adjoining 
lands  for  obstructing  the  pubhc  road  by  placing 
stones,  &c.,  on  the  grass  strip  between  the 
metal  road  and  the  boundary  fence,  the  magis- 
trates refused  to  go  into  the  case,  and  ruled, 
without  hearing  any  evidence  that,  as  they  had 
dismissed  a  previous  summons  between  the 
same  parties  and  with  reference  to  the  same 
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land  on  the  ground  of  want  of  jiKisdiotion 
owing  to  a  question  of  title,  they  had  no  juris- 
diction, as  a  question  of  title  was  raised  :— 
Held,  that  the  magistrates  should  have  gone 
into  the  case  and  received  evidence  before 
deciding  that  there  was  a  question  of  title. 
Held  further,  affidavits  referrmg  to  anything  not 
before  the  magistrates  at  the  hearing  will  not 
be  received ;  and  the  costs  of  such  affidavits 
were  disallowed  as  between  solicitor  and  client. 
B.  (Punch)  V.  Justices  of  Cork 

Q.  B.,  32  I.  L.  T.  R.  179 

100.  Question     of     title — Trespass  — 

Injury  to  property.]  Where  on  a  summons 
before  Justices  for  malicious  and  unlawful 
injury  to  property,  a  borw,  fide  question  of  right- 
of-way  was  raised,  notwithstanding  which  the 
Justice  convicted  the  defendant ;  on  certiorari 
to  quash  the  conviction : — Held,  that  as  the 
defendant  did  more  damage  than  he  himself 
could  have  supposed  to  be  necessary  for  the 
assertion  of  his  right,  the  conviction  was  good, 
but  the  order  would  be  so  framed  as  not  to 
prevent  him  raising  the  question  of  title  again  or 
prejudicing  that  question  when  raised.  B. 
(Monaghan)  v.  Justices  of  Tyrone  and  Fer- 
managh K.  B.,  1  N.  I.  J.  R.  171 

101. Question  ol  Title — Trespass — Sum- 
mary Jurisdiction  (Ir.)  Act,  1851  (14  db  15  Vict, 
c.  92),  s.  8 — Claim  to  a  right  impossible  in  law.] 
Where  a  defendant  to  a  summons  seeks  to  justify 
the  act  complained  of  as  done  in  exercise  of  a 
right  which  could  not  exist  in  law,  he  cannot 
have  "  fair  and  reasonable  grounds  for  a  bona 
fide  claim  of  right,"  and  the  Justices  should 
convict.  Where  a  defendant  so  seeks  to  justify  a 
trespass  and  the  Justices  convict,  their  order, 
though  bad  in  form,  will  not  be  quashed  on 
certiorari,  as  the  Court  will  in  such  case  exercise 
its  discretionary  power,  and  refuse  to  make  the 
order  absolute.  The  prosecutor  was  convicted  of 
trespass  on  the  lands  of  G.  He  admitted  the 
entry  on  the  lands,  but  claimed  it  was  made  in 
exercise  of  a  right  of  way.  The  right  claimed 
was  a  pubhc  right  of  way  from  a  pubhc  road 
across  O.'s  lanck  to  a  private  bathing-place  on 
the  lands  of  R.,  C.'s  neighbour.  The  Justices 
stated  iu  their  order  that  the  right  .claimed  was 
not  "  substantially  supported  by  evidence  "  : — 
Held,  that  the  right  claimed  being  one  impossible 
in  law,  the  conviction  was  good ;  and,  even  if 
the  Justices'  order  as  made  was  bad  in  form, 
the  Court  in  its  discretion  would  not  quash 
it  on  certiorari.  R.  (O'Neill)  v.  Justices  of 
Tyrone. 

K.  B.  [1917]  2  I.  R.  96  ;  51 1.  L.  T.  R.  104 

102.  — ■ — ■  Rates — Summary  proceedings  for  re- 
covery of  rates  under  Towns  Improvement  (Ir. ) 
Act,  1854 — Towns  Improvement  Clauses  Act, 
1847,  ss.  170,  171.]  Where,  in  making  a  rate 
under  the  Towns  Improvement  (Ir.)  Act,  1854, 
the  provisions  of  the  Towns  Improvement 
Clauses  Act,  1847,  as.  170,  171,  have  not  been 
complied  with,  but  no  appeal  against  the  rate 
has   been   taken,    such   non-complianoe_is   no 
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defence  in  sunomary  proceedings  for  the  enforce- 
ment of  payment  of  such  rate,  if  good  upon 
he  face  of  it.     Buckley  v.  Finucane 

Co.  Ct.,  31  I.  L.  T.  B.  124 
103. Recognizances^ — Estreating — Juris- 
diction to  order  imfrisonmeni-^ Default  of  distress 
for  amount  of  recognizances — Form  of  committal 
order — Omission  to  state  on  face  service  of  notice 
vpon  the  person  against  whom  recognizance  is 
estreated.]  Under  section  34  of  the  Petty  Sessions 
Act,  1851,  Justices  have  jurisdiction  to  estreat  at 
Petty  Sessions,  inter  alia,  recognizances  to  keep 
the  peace,  and  to  issue  a  warrant  to  levy  the 
e  mount  by  distress  and  sale,  provided  that  in 
every  such  case  of  estreat  proof  shall  be  first  made 
that  notice  has  been  left  at  the  usual  place  of 
abode  of  the  party  against  whom  it  is  sought 
to  put  the  recognizance  in  force,  at  least  seven 
days  before  the  date  of  the  application  to  estreat. 
Section  3  of  Fines  Act,  1851,  provides  that  in 
the  case  of  the  levy  of  any  penal  sum,  which  ex- 
pression includes  the  amount  of  a  recognizance 
upon  default  of  distress,  the  person  against 
whom  such  sum  is  directed  to  be  levied  may  be 
directed  to  be  imprisoned  "  for  the  like  period 
for  which  any  person  might  be  imprisoned  in  any 
like  case  in  default  of  distress  under  the  pro- 
visions of  the  Petty  Sessions  Act."  Section 
22  (3)  of  the  Petty  Sessions  Act  (as  altered  by 
the  Small  Penalties  Act,  1873)  provides  in  default 
of  distress,  in  every  case  of  "  offence,"  a  certain 
scale  of  imprisonment  varying  with  the  amount 
of  the  penal  sum  directed  to  be  paid.  Where  a 
recognizance  to  keep  the  peace  is  estreated  at 
Petty  Sessions,  and  there  is  default  of  distress 
for  the  recovery  of  the  amount  of  the  recog- 
nizance, the  Justices,under  Section  3  of  the  Fines 
Act,  1851,  may  direct  the  person  against  whom 
the  recognizance  is  being  enforced  to  be  im- 
prisoned for  such  term  as  could  be  imposed  in 
respect  of  such  sum  in  the  case  of  an  offence 
under  section  22  of  the  Petty  Sessions  Act,  1851 
(as  altered  by  the  Small  Penalties  Act,  1873). 
The  expression  "  in  any  like  case  "  in  section  3 
of  the  Fines  Act,  1851,  does  not  mean  in  the 
like  case  of  an  offence,  but  means  in  the  like 
case  of  the  non-payment  of  a  penal  sum.  An 
order  directing  recognizances  to  be  estreated 
and  to  be  levied  by  distress  under  section  34 
of  the  Petty  Sessions  Act,  1851,  is  not  bad  upon 
its  face  by  reason  of  the  omission  of  the  state- 
ment that  the  notice  required  by  the  section  has 
been  duly  served,  there  being  no  column  pro- 
vided in  the  form  of  Order  Book  under  that 
statute  in  which  such  statement  could  be  appro- 
priately entered  ;  but,  semble,  an  order  omitting 
that  statement  would  be  bad  at  Common  Law, 
the  matter  of  the  statement  being  antecedent  to 
jurisdiction.  R.  (Carroll)  v.  Justices  of  West- 
»»««'^  -        K.  B.,  45  I.  L.  T.  R.  242 

104. Roads — Repair    of    roads  —  Order 

authorising  road  contractor  to  enter  upon  lands 

Exceptions  to  be  negatived — Time  to  be  limited 

Grand  Jury  (Ireland)  Act,  1836  (6*7  Wm.  IV., 
c.  116),  s.  162.]    An  order  of  Justices,  made 
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under  6  &  7  Wm.  IV.,  u.  116,  s.  162,  authorising 
a  road  contractor  under  the  Grand  Jury  to  enter 
upon  lands  for  the  purpose  of  taking  gravel, 
stones,  &c.,  must  show  upon  its  face  that  the 
lands  are  not  of  the  kinds  excepted  by  the 
section,  and  should  sufficiently  limit  the  dura- 
tion of  the  authority  thereby  given.  Fitzpatrick 
V.  Fyne  (13  I.  C.  L.  B.  32)  discussed.  R. 
(Bentham)  v.  Justices  of  Dublin  (14  L.  R.  I.  443) 
discussed  and  distinguished.  In  applications 
under  this  section,  where  the  procedure  by  sum- 
mons under  the  Petty  Sessions  Act,  1851,  is 
adopted,  the  order  of  the  Justices  is  not  the 
entry  in  the  Petty  Sessions  Order  Book,  but  the 
document  which  is  issued  to  the  contractor  as 
his  authority.  R.  (Murphy)  v.  Justices  of 
Wexford 

Q.  B.,  [1894]  2  I.  R.  81  ;  28  I.  L.  T.  R.  17 

105. Roads — Repair  of  roads — Procedure 

— Order  of  Justice  authorising  road  contractor  to 
enter  upon  lands — Notice  of  application  to  owner 
or  occupier — Form  of  order — Limit  as  to  time — 
Grand  Jury  (Ireland)  Act,  1836  (6  <fc  7  Wm.  IV., 
c.  116),  s.  162.]  An  order  of  a  Justice  authoris- 
ing a  contractor  with  the  Grand  Jury  to  enter 
on  lands  for  the  purpose  of  procuring  materials 
for  the  repair  of  a  road  should  limit  such  right 
of  entry  to  a  definite  period.  R.  (Bentham)  v. 
Justices  of  Dublin  (14  L.  K.  I.  443)  followed. 
Per  Johnson  and  Gibson,  JJ.,  diss.  Murphy,  J.  : — 
An  order  of  this  nature  reciting  the  present- 
ment under  which  the  contract  was  made,  and 
authorising  the  entry  "  for  the  period  in  said 
presentment  mentioned,"  is  void.  An  order  of 
this  nature  should  only  be  made  on  summons 
or  notice,  but  notice  given  to  a  person  in 
occupation  of  the  land  under  a  grazing  letting 
held  sufficient.  B.  (Guinness)  v.  Justices  of 
Co.  Louth 

Q.  B.,  [1898]  2  I.  R.  248  ;  33  I.  L.  T.  R.  9 

106. Roads — Repair  of  roads — Trespass- 
Road  contractor — Justification  under  invalid  order 
of  Justices — Order  made  ex  parte — Grand  Jury 
Act,  1836,  s.  162.]  An  order  of  a  Justice,  made 
ex  parte  without  notice  or  summons,  authorising 
a.  road  contractor  to  enter  upon  lands,  is  void, 
and  affords  no  answer  to  an  action  for  trespass 
Clarice  v.  Clarke 

Gibson,  J.,  [1895]  2 1.  R.  451  ;  29 1.  L.  T.  R.  70 

107. Roads — Road  contractoi — Order  to 

enter  lands  for  gravel — Identification  of  the  part 
of  the  lands  to  be  entered — Order  sufficient  on  its 
face.']  An  order  of  Justices  authorising  a  county 
council  contractor  to  enter  on  lands  for  the 
purpose  of  procuring  gravel  and  stones  for  the 
repair  of  a  road  should  on  its  face  identify  the 
precise  locus  where  the  gravel  is  to  be  procured. 
Dove  V.  Justices  of  Co.   Westmeath 

K.  B.,  38 1.  L.  T.  87 

108. Roads. — Road  contractor — Power  to 

enter  lands  for  stones.]  Where  an  order  was  made 
by  Justices  empowering  a  road  contractor  to 
enter  lands  for  the  purpose  of  raising  stones, 
and  the  order  was  signed  by  one  Justice  sub- 
sequently, who  did  not  appear  to  have  been 
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present  when  the  order  was  made,  and  no 
statement  appeared  in  the  order  either  that  it 
had  been  proved  to  the  Justices  that  the  stones 
could  not  have  been  more  conveniently  raised 
elsewhere,  or  as  to  the  limitation  of  time  : — 
Held,  that  the  order  was  bad.  Hollinger  v. 
Mooney  Co.  Ct.,  28  I.  L.  T.  R.  31 

109. Search  warrant — Delivery  of  posses- 
sion— Trover  and  conversion — Court  of  summary 
jurisdiction — Coram    non    judice — Possession — 
Custodia  legis—60  cfc  61   Vict,  c    30,  s    1—12 
Vict ,  c.  16,  s.  2.]     In  the  course  o£  a  family- 
dispute  as  to  the  ownership  of  a  farm,  Q.  and 
others,  who  were  living  in  the  house  on  the  farm, 
reaped  and  stored  in  a  room  in  the  house  a 
quantity  of  barley  which  had  been  sown  by  B., 
whereupon  B.  swore  an  information  to  the  efiect 
that  Q.  and  the  others  had  stolen  the  barley, 
on  which  Captain  S.,  a  Justice,  issued  a  search- 
warrant.     Upon  the  barley  being  found  in  the 
house,  Q.  and  the  others  were  arrested  by  the 
police,    and   brought   before    Captain   S.    and 
Major  P.,  Justices,  sitting  in  the  day-room  of  a 
police   barrack,   and  were  returned   for  trial. 
Afterwards,  in  the  absence  of  Q.  and  the  others, 
the  two  Justices,  purporting  to  act  under  60  ct-  61 
Vict.,  u.  30,  s.  1,  made  an  order  to  the  police, 
who   had  taken   possession   of   the   barley,    to 
deliver  it  to  B.,  which  was  done  : — Held,  that 
the  two  Justices,  sitting  in  the  day-room  of  the 
police  barrack,  were  not  a  "  Court  of  Summary 
Jurisdiction  "  for  the  purposes  of  this  section  ; 
the  proceeding,  in  which  the  order  to  deliver 
the  barley  was  made,  was,  therefore,  coram  non 
judice;  and  their  act  in  making  the  order  was 
one  within  12  Vict.,  c.  16,  s.  2,  which  entitled 
Q.  to  maintain  an  action  against  the  Justices 
without  proof  of  malice.     Held  also,  that  there 
was  no  jurisdiction  to  make  the  order  without 
the  parties  interested  being  present  or  summoned 
to  attend.     Held  also,  that  the  seizure  of  the 
barley    under    the    search-warrant,    and    the 
custodia    legis    thereby    established,    did    not 
deprive  Q.  of  a  possession  of  the  barley  sufficient 
to  entitle  him  to  maintain  an  action  of  trover 
against  the  Justices.     Quinn  v.  Pratt 

K.  B.,  [1908]  2  I.  R.  69 

110.  Service    ol    summons  —  Dublin 

Divisional  Justice — Jurisdiction  to  issue  summons 
for  service  outside  Dublin  Police  District — 5  <fc  6 
Vict.,  c.  24,  s.  49 — "  Stipendiary  Magistrate  " — 
Married  Women  {Maintenance  in  Case  of  Deser- 
tion) Act,  1886  (49  dh  50  Vict.,  c.  52).]  A 
Divisional  Justice  of  the  Dublin  Metropolitan 
Police  District  has  jurisdiction,  in  respect  of 
any  matter  summarily  determined  by  him,  and 
arising  within  such  district,  whether,  of  a  civil 
or  criminal  nature,  to  issue  a  summons  for 
service  on  a  defendant  anywhere  in  Ireland. 
Great  Southern  and  Western  Railway  Co.  v. 
Leyden  ([1907]  2  I.  R.  160)  distinguished.  The 
expression  "  Stipendiary  Magistrate  "  in  section 
I  of  the  Married  Women  (Maintenance  in  Case 
of  Desertion)  Act,  1886,  includes  a  Divisional 
Justice  of  the  Dublin  Metropolitan  Police  district. 
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Proceedings  under  the  last-mentioned  Act  are 
of  a  civil  nature  : — Qucere,  does  the  decision  in 
Great  Southern  and  Western  Railway  Co.  v. 
Leyden  ([1907]  2  I.  R.  160)  apply  to  proceedings 
under  that  Act  in  Petty  Sessions  districts 
outside  the  Metropolitan  Police  district  ?     The 

King  I  Redding)  Y.  Swifte 

K.  B.,  [1909]  2  I.  R.  302 

111. Service  of  summons — Last  place  of 

abode  —  Defendant  not  personally  served — Absent 
from  jurisdiction — Reasonable  time  between  service 
and  hearing.]  A  summons  against  D.  for  travel- 
ling without  a  ticket  was  served  at  an  address 
given  by  D.  where  D.  had  been  temporarily 
residing.  The  summons  was  served  on  Monday 
for  hearing  on  Thursday.  At  the  date  of  service 
of  the  summons  D.  was  serving  as  an  officer  in 
England.  He  did  not  know  of  the  summons 
until  some  days  after  he  was  convicted  : — Hdd,. 
that  under  the  circumstances  the  time  between 
the  service  and  hearing  of  the  summons  was  not 
sufficient.     R.  (Dickie)  v.  Donegal  Justices 

K.  B.,  44  I.  L.  T.  R.  222 

112. Service  of  summons — Last  or  usual 

place  of  abode — Non-appearance — Petty  Sessions 
{Ireland)  Act,  1851  (14  &15  Vict.,  c.  93),  s.  12  (3> 
and  s.  20  (2).] '  The  house  where  a  defendant 
lodged  for  a  period  of  six  weeks  while  temporarily 
employed  on  work  therein  is  not  "  his  last  or 
more  usual  place  of  abode  "  within  the  meaning 
of  these  words  as  contained  in  section  12  (3)  of 
14  &  15  Vict.,  c.  93,  and  to  leave  a  copy  of  a 
summons  at  such  a  house  two  days  after  the 
defendant  has  ceased  to  reside  there  is  not 
"  sufficient  "  service  within  the  meaning  of  th& 
said  sub-section,  nor  is  such  a  summons  "  duly 
served  "  within  the  meaning  of  section  20  (2) 
of  the  said  Act.  R.  {Regan)  v.  Justices 
of  Cork  K.  B.,  [1911]  2  I.  R.  258  ; 

■^  45  I.  L.  T.  R.  7 

lis. Service    of    Summons  —  Married 

Women's  {Maintenance  in  Case  of  Desertion)  Act, 
1886— Petty  Sessions  {Ireland)  Act,  1851,  s.  12  (3), 
and  24  &  25  Vict,  c.  100,  ss.  42  and  76.]  A 
summons  in  this  country  under  the  Married 
Women's  (Maintenance  in  Case  of  Desertion) 
Act,  1886,  must  be  served  in  accordance  with 
the  provisions  of  the  Petty  Sessions  (Ireland) 
Act,  and  it  is  therefore  not  good  service  to 
leave  such  summons  at  the  defendant's  "  last 
place  of  abode,"  unless  "  he  cannot  be  con- 
veniently met  with."  R.  {Ginnamond)  v.  Belfast 
Justices  K.  B.,  43  I.  L.  T.  R.  18T 

114. Service   of   summons   in   another 

county,  not  being  an  adjoining  county— PcMy 
Sessions  {Ireland)  Act,  1851  (14  &  15  Vict,  c.  93), 
s.  11.]  Where  a  summons  is  issued  by  a  Justice 
of  a  county  in  which  an  offence  punishable  on 
summary  conviction  has  occurred,  requiring  a 
defendant  to  appear  and  answer  to  a  complaint 
in  respect  of  such  offence,  there  is  no  jurisdiction, 
under  the  Petty  Sessions  (Ireland)  Act,  1851, 
to  serve  the  summons  in  another  county,  not 
being  an  adjoining  county,  so  as  to  enable  the 
Justices  of  the  county  in  which  the  offence 
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occurred  to  hear  and  determine  the  case  in  the 
absence  of  the  defendant.  Great  Southern  and 
Western  By.  Co.,  Appellants  ;  Ley  den,  Respon- 
dent. 

K.  B.,  [1907]  3  I.  R.  160;    40  I.  L.  T.  R.  237 

115.  Setting  dog.]  Conviction  at  Petty 

Sessions  for  keeping  a  setting  dog  : — Held,  bad, 
the  Act  prohibiting  the  keeping  of  setting  doga 
conferring     no     summary     jurisdiction.  R. 

V.  Justices  o/  County  of  Cork  ' 

Q.  B.,  [1866]  16  I.  C.  L.  R.  423 

116. Several  offences  charged  in  summons 

— One  conviction — Motor  Car  Act,  1903  (3  Edw. 
VII.,  c.  36),  s.  1  (1) — Several  separate  offences 
created  iy.}  By  section  1  (1)  of  the  Motor  Car 
Act,  1903,  if  any  person  drives  a  motor  car  on  a 
public  highway,  "  recklessly  or  negKgently,  or 
at  a  speed  or  in  a  manner  which  is  dangerous 
to  the  public,"  he  is  guilty  of  an  offence  under 
the  Act,  and  by  section  11  (1)  is  liable  on  sum- 
mary conviction  to  a  fine  not  exceeding  £50. 
B.  was  charged  before  Justices,  on  a  summons 
with  having  driven  a  motor  car  on  the  public 
highway  "  recklessly  at  a  speed  and  in  a  manner 
dangerous  to  the  pubUc."  The  Justices  made 
an  order  :  ' '  Defendant  convicted,  and  fined 
£1  "  -.—Held,  foUowing  R.  v.  WelU  (68  J.  P. 
392),  that  driving  recklessly,  driving  at  a  speed 
dangerous  to  the  public,  and  driving  in  a  manner 
dangerous  to  the  pubHo,  were  separate  offences, 
but  Jield  also,  that,  as  in  Ireland  separate 
offences  may  be  charged  in  one  summons,  the 
conviction  was  good,  as  amounting  to  a  con- 
viction of  each  of  the  offences.  R.  (Neely)  v. 
Justices  of  County  Down  (42  I.  L.  T.  R.  Ill) 
distinguished.  The  King  (Cahill)  v.  Justices  of 
Dublin  ([190i]  2  I.  R.  698),  and  R.  {Ross)  v. 
Justices  of  Borough  of  Cork  (42  I.  L.  T.  R.  230) 
considered.  R.  (Burrowes)  v.  Justices  of  Cavan 
K.  B.,  [1914]  2  I.  R.  150  ;  48  I.  L.  T.  R.  6 

117. Small  Debts  Act,  1859.]    Where  A. 

was  sued  at  Petty  Sessions  by  the  guardians  of 
the  poor  to  recover  the  sum  of  £4  2s.  6d.,  being 
the  amount  of  rehef  given  to  his  wife  and  child 
at  the  union  workhouse,  and  the  Justices 
ordered  A.  to  pay  the  said  sum,  or  in  default 
thereof  to  be  imprisoned  for  two  calendar 
months : — Held,  that  the  jurisdiction  of  the 
Justices  was  limited  to  40s.  in  the  case  of  debts, 
and  that  the  conviction  must  be  quashed.  R. 
(Ferris)  v.  Justices  of  Londonderry 

K.  B.,  3.  N.  I.  J.  R.  299 

118.  Small  Debts  Act— Decree— Distress 

warrant — To  whom  addressed — 14  cfc  15  Vict. 
c.  93,  s.  25—22  Vict.,  c.  14.]  Section  25  of  the 
Petty  Sessions  Act  applies  to  decrees  made  by 
Justices  under  the  Small  Debts  Act.  Justices 
who  have  given  a  decree  for  a  small  debt  should 
issue  a  warrant  to  levy  the  amount  of  the  decree 
by  distress  and  address  the  warrant  to  the 
police  or  to  such  other  person,  not  being  the 
complainant  or  a  party  interested,  as  the 
Justices  shall  see  fit.  R.  ( Whiteside)  v.  Justices 
of  Belfast  K.  B.,  46  I.  L.  T.  R.  88 


JUSTICES— JURISDICTION     (PETTY       SES- 
SIONS)— continued. 
119. Summary    jurisdiction— Zarce?M/— 

Dismiss  without  prejudice — Subsequent  prosecu- 
tion for  same  offence — Criminal  Justice  Act,  1855 
(18  cfc  19  Vict.,  c.  126)  ss.  1,  12.]  The  respondent 
was  charged  before  Justices  at  Petty  Sessions 
with  larceny  of  property  not  exceeding  ia  value 
five  shillings,  and  consented  to  the  Justices 
hearing  the  case,  as  provided  by  18  &  19  Vict., 
c.  126.  The  Justices  heard  the  case,  and  made 
an  order  dismissing  the  charge  "  without  pre- 
judice," and  gave  the  respondent  a  certificate 
under  their  hands  of  such  dismissal : — Held,  that 
the  dismiss,  although  expressed  to  be  without 
prejudice,  was  a  bar  to  a  subsequent  prosecution 
for  the  same  offence.  Great  Southern  and  Western 
Ry.  Co.,  Appellant ;  Gooding,  Respondent 

K.B.,  [19D8]2I.  R.429 

120.  Summary  jurisdiction — Right  to  be 

tried  on  indictment.]  Where  it  appeared  that  a 
man  summarily  convicted  had  not  been  informed 
of  his  right  to  be  tried  on  indictment,  the  con- 
viction was  reversed,  the  order  reciting  the 
grounds  for  the  reversal.     Walsh  v.  Blascheck 

Co.  Ct.,  31  I.  L.  T.  78 

121.  Summons — Reasonable    time    lor 

service — Default  of  appearance — Offence  against 
Licensing  Acts — Licensed  person  abroad — Petty 
Sessions  (Ireland)  Act,  1851  (14  db  15  Vict.,  c.  93), 
s.  20  (2).]  The  reasonable  time  for  the  service 
of  a  summons  mentioned  in  s.  20  (2)  of  the  Petty 
Sessions  (Ireland)  Act,  1851,  means  a  reasonable 
time  for  enabling  the  defendant  to  present  his 
defence,  if  any,  and  does  not  necessarily  connote 
that  the  summons  has  been  brought  personally 
to  the  knowledge  of  the  defendant.  Where  a 
publican  is  abroad,  he  ought  to  have  on  the 
premises  a  person  who  for  the  purposes  of  his 
statutory  obligations  fully  represents  him,  on 
whom,  in  proceedings  for  an  offence  under  the 
Licensing  Acts,  service  of  a  summons  can  be 
effected.     R.  (Lambe)  v.  Justices  of  Louth 

K.  B.,  [1914]  2  I.  R.  54 ;   48  I.  L.  T,  R.  27 

122.  Summons  under  Army  Act,  1881 

(44  d:  45  Vict,  c.  58),  5.  156  (a),  charging  that  the 
defendant  did  "  buy,  detain,  or  receive  "  Military 
Property — Conviction  general — One  offence — 
Award  of  penal  sum  of  over  £5 — Imprisonment 
directed  without  first  directing  distress — Petty 
Sessions  (Ireland)  Act,  1851  (14  d:  15  Vict,  c.  93), 
ss.  22,  23 — Certiorari.']  A  summons  under  the 
Army  Act,  1881  (44  &  45  Vict.,  c.  58),  s.  156  (a), 
which  charges  that  the  defendant  did  unlawfully 
"  buy,  detain,  or  receive  from  soldiers,  or  other 
persons  acting  on  their  behalf,"  military  property 
does  not  charge  several  offences,  but  one  offence, 
under  the  statute,  and  a  general  conviction  on 
such  summons  is  not  bad  for  uncertainty.  A 
conviction  by  Justices  under  the  Petty  Sessions 
(Ireland)  Act,  1851,  imposing  a  fine  exceeding  £5, 
and  directing  imprisonment  in  default  of  pay- 
ment, without  first  ordering  a  distress  or  setting 
out  grounds  justifying  a  distress  being  dispensed 
with,  as  bad.  If  the  Justices  hold  that  a  defen- 
dant has  no  suifioient  goods  for  a  distress,  that 
fact  must  be  judicially  determined  by  them, 
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and  must  be  set  out  on  the  face  of  the  order. 
S.  (Patterson)  v.  Justices  of  Tyrone 

K.  B.,  [1915]  2  I.  R.  162  ;  49 1.  L.  T.  R.  25 

123. Sureties  for  good  behaviour — Assault 

— Party  aggrieved  declining  to  prosecute — Con- 
viction— 24  <fc  25  Vict.,  c.  100,  s.  42 — Order — 
Recital  in  complaint  sufficient — 25  <fc  26  Vict., 
c.  50,  B.  9.]  When  Justices  convict  summarily 
of  an  assault  under  24  &  25  Vict.,  o.  100,  s.  42, 
they  may  further  order  the  defendant  to  find 
sureties  for  good  behaviour.  Quaere,  per  Lord 
O'Brien,  L.C.J.,  and  Gibson,  J.,  when  the 
Justices  acquit  of  the  assault,  but  direct  the 
defendant  to  find  sureties  for  good  behaviour, 
must  the  order  state  on  its  face  facts  showing 
jurisdiction  to  give  such  direction  ?  In  a,  con- 
viction by  Justices  under  24  &  25  Vict.,  c.  100, 
s.  42,  for  assault,  upon  a  summons  issued  by  a 
person  other  than  the  party  aggrieved,  under  the 
provisions  of  25  &  26  Vict.,  c.  50,  s.  9,  the 
complaint  as  set  out  in  the  conviction  contained 
an  averment,  following  the  form  of  the  summons, 
which  contained  a  similar  averment,  that  the 
party  assaulted  had  declined  to  prosecute  : — 
Held,  that  the  conviction  was  good,  and  that  it 
was  not  necessary  that  the  conviction  should 
state  that  the  Justices  had  found  that  the  party 
aggrieved  had  declined  to  prosecute.  S. 
(Johnston)  v.  Justices  of  Go.  Armagh  (43 
I.  L.  T.  R.  112)  not  foUowed.  S.  (Donoghue) 
V.  Justices  of  County  Cork    [See  No.  72] 

K.  B.,  [1912]  2  I.  R.  64 

124. Sureties  for  good  behaviour— /maei- 

missibility  of  evidence — Rebutting  complaint.']  On 
a  complaint  at  Petty  Sessions,  requiring  a  person 
to  find  sureties  for  good  behaviour,  the  same 
rule  obtains  as  in  appKcations  requiring  sureties 
to  keep  the  peace— viz.,  that  evidence  is  not 
admissible  for  the  purpose  of  rebutting  the 
evidence  given  in  support  of  the  complaint. 
This  rule  applies,  although  the  summons  alleges 
as  its  ground  facts  amoimting  to  a  charge  of  a 
criminal  offence.  Halpin,  Appellant ;  Rice,  Res- 
pondent K.B.,  [1901]  2 1.R.  593  ;  35 1.L.T.R.  95  ; 

1.  N.  I.  J.  R.  123 

125. Sureties  for  good  behaviour— C^ji- 

lawful  assembly — Evidence — Warrant  —  Order 
of  imprisonment — Not  disclosing  jurisdiction.'] 
Where  several  defendants  were  charged  at  Petty 
Sessions,  under  the  Crimes  Act,  with  taking  part 
in  an  unlawful  assembly  with  the  intent  to  cause 
intimidation  to  a  certain  person,  and  the 
evidence  given  before  the  Justices  was  such  that 
they  made  an  order,  "  dismissed  without  pre- 
judice," and  directed  that  the  defendants  should 
enter  into  bail  to  keep  the  peace  for  twelve 
months,  and  in  default  to  be  imprisoned  for  three 
months.  The  warrant  stated  that  the  imprison- 
ment should  be  for  three  months  unless  the  said 
security  be  sooner  entered  into.  The  defendants 
refused  to  give  security  -.—Held  (Gibson,  J.,  dis- 
sentmg),  on  certiorari  and  habeas  corpus,  that 
there  was  sufficient  evidence  before  the  Justices 
to  justify  them  to  order  sureties  for  good 
behaviour.     Held  also,  that  although  the  order 
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for  imprisonment  was  absolute  in  terms,  it  was 
to  be  read  in  conjunction  with  the  warrant,  by 
which  the  defect  was  cured.  Held  also  (Gibson, 
J.,  dissenting),  that  the  order  of  the  Justices 
was  good  in  form  although  it  did  not  disclose 
the  grounds  on  which  the  jurisdiction  of  the. 
Justices  was  exercised.  R.  {Beidy  and  others)  v. 
Justices  of  Clare  K.  B.,  2  N.  I.  J.  R.  182 

126. — Surety  of  the  Peace — Exclusive  juris- 
diction of  Justices  first  seised  of  the  case.]  P.,  a 
resident  magistrate,  on  an  information  in  writing 
and  on  oath,  made  before  him  by  D.,  issued  a 
warrant  to  arrest  B.  and  bring  him  before  P.  to 
answer  the  complaint  of  D.  requiring  surety  of 
the  peace  from  B.  : — Held,  that  P.  had  sole 
seisin  of  the  case,  and  that  other  Justices  of  the 
district  could  not  intervene  in  adjudicating  on  it 
without  his  consent.  Prior  to  the  hearing  of  the 
case  against  B.,  a  summons  issued  by  B.  demand- 
ing surety  of  the  peace  from  D.  had  been  heard 
and  dismissed  by  P.  and  other  Justices  sitting  at 
Petty  Sessions  : — Held,  that  this  did  not  affect 
the  exclusive  jurisdiction  of  P.  in  the  case 
against  B.  R,  (Bransfidd)  v.  Justices  of  County 
of  Corh 

K.  B.,  [1912]  2  I.  R.  151  ;  46  I.  L.  T.  R.  55 

127. Sureties  for  peace  and  good  be- 
haviour— Inherent  jurisdiction — Right  of  person 
showing  cause  to  call  evidence — Criminal  Justice 
Admininstration  Act,  1914  (4  <&  5  Geo.  V., 
c.  58  ]  The  provisions  of  section  43  (13)  of 
the  Criminal  Justice  Administration  Act,  1914. 
(4  &  5  Geo. v.,  c.  58),  do  not  apply  where  Justices, 
by  virtue  of  the  jurisdiction  inherent  in  them 
under  their  commissions,  bind  an  individual  with 
sureties  to  keep  the  peace  and  to  be  of  good 
behaviour.  The  Act  and  section  only  apply  to 
courts  of  summary  jurisdiction,  and  in  every 
case  it  is  a  question  of  fact  whether  Justices  so 
binding  acted  as  such  Court  under  their  com- 
missions. Only  when  acting  as  such  Court  are 
they  bound  to  aUow  the  person  brought  before 
them  to  call  evidence,  and  to  admit  that  person 
to  bail,  and  send  forward  the  complaint  for  trial 
at  the  next  Petty  Sessions.  R.  (Oarvey)  v. 
County  Armagh  Justices  K.  B.,  [1918]  2  I.  R.  94 
[Overruled  in  R.  (Redmond)  v.  Jellelt, 
K.  B.  D.,  5th  Nov.,  1918.] 

128  — —  Sureties  for  the  peace  and  good 
behaviour — Question  of  title  \mo\\6i.— Showing 
jurisdiction  on  face  of  order.]  An  order  of 
Justices  requiring  a  person  to  find  sureties  to 
keep  the  peace  and  to  be  of  good  behaviour  must 
show  on  its  face  facts  necessary  to  give  the 
Justices  jurisdiction  to  make  such  order.  So  held 
by  Palles,  C.B.,  and  Gibson,  J.  (Lord  O'Brien, 
L.C.J.,  dviitante).  The  prosecutor  was  charged 
as  defendant  on  the  prosecution  of  a  head  con- 
stable of  the  Royal  Irish  Constabulary  on  a 
summons  in  the  following  form : — "  Whereas  a 
complaint  has  been  made  to  me  that  you,  the 
defendant,  on  the  6th  day  of  November,  1911, 
at  .  .  .  did  unlawfully  assault  John  Begley  and 
James  Begley  of    .  .  .,  and  to  show  cause  why 
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you  should  not  be  bound  to  be  of  the  peace  and 
good  beha^dour."  The  case  was  heard  by  the 
Justices  at  Petty  Sessions.  It  appeared  from 
the  evidence  that  an  assault  had  been  committed 
by  the  defendant,  arising  out  of  a  dispute  involv- 
ing a  hona  fide  question  of  title.  The  magistrates 
made  an  order  which  was  entered  in  the  order 
book.  It  set  out  the  complaint  as  in  the  sum- 
mons, and  ordered  that  the  defendant  should 
enter  into  security  by  recognizance  to  keep  the 
peace  and  be  of  good  behaviour  for  twelve 
months,  and  in  default  should  be  imprisoned  : — 
Held,  by  Palles,  C.B.,  and  Gibson,  J. ;  Lord 
O'Brien,  L.C.J.,  dubitante,  that  the  order  did 
not  show  jurisdiction  on  its  face  and  should  be 
quashed  on  certiorari.  The  question  whether 
Justices  have  power  to  bind  to  the  peace  where 
a  bona  fide  question  of  title  is  raised,  con- 
sidered. S.  (Boylan)  v.  Justices  of  the 
County  of  Londonderry 

K.  B.,  [1912]  2  I.  R.  374 
129. Trivial  offence — Extenuating  circum- 
stances— Probation  of  Offenders  Act,  1907  (7  Edw. 
VII.,  c.  17),  «.  1  (1) — Conditions  therein  alterna- 
tive not  cumulative — Decision  of  individual 
Justices  based  on  different  grounds — Defence  of 
the  Realm  Regulations  9e.]  A  defendant  was 
charged  at  Petty  Sessions  with  having  taken  part 
in  exercise  and  drill  of  a  military  nature  in  con- 
travention of  the  Defence  of  the  Realm  Regula- 
tion 9b.  The  evidence  for  the  prosecution  was 
not  contradicted,  and  no  evidence  was  given  for 
the  defence.  The  Court,  which  consisted  of  three 
Justices,  differed  in  its  conclusion  ;  one  Justice 
being  of  opinion  that  the  charge  was  proved,  and 
that  the  defendant  should  be  convicted  ;  one 
Justice  found  that  the  defendant  took  part  in 
miUtary  evolutions  of  some  kind,  but  dismissed 
the  charge  as  being  trivial ;  and  the  remaining 
Justices  concurred  in  dismissing  the  charge.  Out 
upon  the  ground  "that  the  members  of  the 
procession  were  doing  nothing  more  on  this 
occasion  than  others  had  done  before  and  after 
the  date  charged."  Accordingly,  the  case  was 
dismissed  on  the  merits  by  the  majority  of 
the  Court : — Held,  that  there  were  no  facts  in 
evidence  before  the  Justices  entitling  them  to 
hold  that  the  offence,  which  was  a  serious  one, 
was  in  the  particular  case  trivial  in  its  character. 
Held  also  (assuming  but  not  deciding  that  failure 
on  the  part  of  the  Executive  to  prosecute  others 
persons  in  pari  delicto,  or  discrimination  in 
favour  of  others  who  had  committed  the  same 
offence  in  an  aggravated  form,  might  entitle  a 
Court  of  summary  jurisdiction,  in  pursuance  of 
s.  1  of  the  Probation  of  Offenders  Act,  1907,  to 
dismiss  a  charge  on  the  ground  either  of  extenuat- 
ing circumstances  per  se,  or  that  by  reason  of 
such  circumstances  the  offence  was  trivial  in  its 
nature),  inasmuch  as  no  evidence  of  such  failure 
or  discrimination  had  been  given  at  the  hearing, 
that  the  Justice,  in  having  regard  to  such  matters 
ex  informata  conscientia  was  acting  without  and 
in  excess  of  jurisdiction.  Held  also,  that  the 
three  conditions  upon  which  the  exercise  of  the 
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jurisdiction  conferred  by  s.  1  of  the  Probation  of 
Offenders  Act,  1907  (7  Edw.  VII.,  c.  17),  is  made 
to  depend  are  alternative  and  not  cumulative  : — 
Held  also,  that  where  it  is  open  to  Justices  to 
dismiss  a  complaint  upon  any  one  or  more  of 
several  grounds,  their  decision  to  dismiss  is  not 
necessarily  vitiated  merely  by  the  fact  that  the 
Justices  in  so  deciding  do  so  upon  different 
grounds,  provided  that  there  were  facts  in 
evidence  before  them  to  justify  their  individual 
conclusions.     McClelland  v.  Brady 

IC.  B.,  [1918]  2  I.  R.  63  ;  52  I.  L.  T.  R.  4 

130. Trespass  in  pursuit  of  game— 27 

Geo.  III.,  c.  35,  ss.  10,  19— Small  Penalties  Act, 
1873 — Absence  of  information  on  oath.]  The 
Small  Penalties  Act,  1873  (36  &  37  Vict.,  c.  82, 
applies  to  convictions  for  offences  relating  to 
game  under  27  Geo.  III.,  c.  35,  where  the  penalty 
adjudged  to  be  paid  does  not  exceed  £5.  It  is 
not  necessary  that  prior  to  issuing  a  summons 
for  an  offence  under  27  Geo.  III.,  c.  35,  there 
should  be  an  information  on  oath.  B. 
{McDonnell)  v.  Justices  of  Tyrone 

K.B.,  [1912]  2  I.  R.  44  ;  46  I.  L.  T.  R.  9 

131. Unlawful  assembly — District  not  pro- 
claimed— Other  charges  in  summons.']  (a)  Defen- 
dants were  charged  under  s.  2  (3)  of  the  Crimes 
Act,  1887,  before  two  resident  magistrates,  with 
taking  part  in  an  unlawful  assembly  in  a  district 
not  proclaimed,  and  the  summonses  in  addition 
to  a  charge  of  unlawful  assembly  contained 
charges  of  certain  acts,  some  of  which  could  not 
be  prosecuted  summarily  by  the  Justices,  and 
some  of  which  could  be  prosecuted  only  if  the 
district  were  proclaimed.  The  Justices  convicted 
on  the  charge  of  unlawful  assembly,  but  decided 
they  had  no  jurisdiction  to  deal  with  the  other 
charges.  On  a  case  stated : — Held  (PaUes, 
L.C.B.,  dissenting),  that  upon  the  true  construc- 
tion of  the  summonses  they  contained  only  one 
charge — viz.,  that  of  unlawful  assembly,  and 
that  the  determination  was  within  the  juris- 
diction of  the  Justices.  (6)  Defendants  were 
charged  before  two  resident  magistrates,  under 
s.  2  (3)  of  the  Crimes  Act,  1887,  with  taking  part 
in  an  illegal  assembly,  and  the  summonses  con- 
tained in  addition  charges  of  other  acts  com- 
mitted by  the  defendants  while  so  assembled. 
The  latter  charges  were  not  triable  summarily 
before  the  Justices  even  if  the  district  were 
proclaimed.  The  Justices  convicted  the  defen- 
dants of  taking  part  in  an  unlawful  assembly,  and 
treated  the  other  charges  as  overt  acts  which 
proved  the  illegal  intent  essential  to  the  crime 
of  unlawful  assembly : — Held,  Palles,  C.B.,  dis- 
senting, on  a  case  stated,  that  the  determination 
of  the  Justices  was  within  their  jurisdiction. 
Held,  per  Palles,  C.B.,  in  both  cases,  that  as 
the  summonses  contained  a  charge  or  charges, 
part  of  which  included  criminal  matters  outside 
the  jurisdiction  of  the  Justices  they  had  no  juris- 
diction to  enter  on  the  inquiry,  and  that  the 
whole  proceedings  were  illegal.  R.  (Tyache)  v. 
Owens  and  others  K.  B.,  2  N.  I.  J.  R.  138 

132.  — —  Vagrant — Found   wandering — Beg- 
ging— Public  place — 10  ct-  11  Vict.,  c.  84,  s.  3.]   It 
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was  proved  that  M.  was  a  vagrant,  and  was 
found   wandering   abroad,   that   uninvited   he 
entered  a  land  agent's  office  and  asked  for  and 
received  an  alma  : — Held,  that  M.  was  guilty  of 
an  offence  under  10  &  11  Vict.,  o.  84,  s.  3,  which 
enacts  that  every  person  wandering  abroad  and 
begging,  or  placing  himself  in  any  public  place, 
street,  highway,  court,  or  passage  to  beg  or 
gather   alms  ., .  .  shall  on   conviction  thereof 
before  any  Justice  of  the  Peace,  if  such  Justice 
shall  think  fit,  be  committed  to  the  common 
gaol.    Smith,  Appellant,  v.  M'Cabe,  Bespondent 
K.  B.,  4,6  I.  L.  T.  R.  104 

133. Warrant— Jurisdiction  o£  Justices 

to-reissue  —  Application     of      Petty      Sessions 
(Ireland)    Act,    1851,    to   the    Charitable    Loan 
Societies  {Ireland)  Acts — Petty  Sessions  (Ireland) 
Act,  1851  (14  &  15  Vict,  c.  9S)— Charitable  Loan 
Societies  (Ireland)  Acts,  1843,  1900,  1906  (6  cfc  7 
Vict.,  c.  91  ;  63  <fc  64  Vict.,  c.  25  ;  6  Edw.  VII., 
c.  23.]    The  decision  in  Atthill  v.  Woods,  [1903] 
2  I.  R.  305,  and  the  enactment  in  s.  1  (1)  of  the 
Charitable  Loan  Societies  (Ireland)  Act,  1906, 
establish  that  the  provisions  of  the  Petty  Sessions 
(Ireland)  Act,  1851,  apply  to  proceedings  under 
the  Charitable  Loan  Societies  (Ireland)  Acts ; 
and  therefore  the  power  given  to  a  Justice  by 
s.  33  of  the  Petty  Sessions  Act,  to  re-issue  a 
warrant,  or  issue  a  fresh  warrant,  applies  to 
distress  warrants  issued  under  the  Charitable 
Loan  Societies  (Ireland)  Acts.    The  jurisdiction 
given  by  s.  33  of  the  Petty  Sessions  Act  to  re- 
issue a  warrant,  or  issue  a  fresh  warrant,  is  not 
limited  to  the  cases  mentioned  in  the  section 
of  the  person  to  whom  the  warrant  was  addressed 
being  unable  to  find  the  person  against  whom 
the  warrant  issued  or  his  goods,  or  to  discover 
where  such  person  or  his  goods  are  to  be  found. 
The  jurisdiction  may  be  exercised  although  the 
person  to  whom  the  warrant  was  addressed  has 
not  given  the  certificate  mentioned  in  the  section 
stating  the  reasons  why  the  warrant  was  not 
executed,     and    without    such     person     being 
examined  on  oath  touching  the  non-execution 
of    the    warrant.      The    jurisdiction   given    by 
the  section  is  not    necessarily  confined  to  the 
■first    warrant.        B.    (Shields)    v.  Justices   of 
Tyrone 

K.  B.,  [1914]  2  I.  R.  89  ;  47  I.  L.  T.  R.  46 
134. Weights  and  Measures  Aet— Con- 
stabulary prosecution — Offence  under — Service  of 
summons  by  police  constable — 41  db  42  Vict. ,  c.  49.  ] 
A  prosecution  for  an  offence  under  the  Weights 
and  Measures  Act,  1878  (41  &  42  Vict.,  c.  49), 
by  a  police  constable  as  an  inspector  of  weights 
and  measures  is  a  constabulary  prosecution, 
and  the  summons  can  be  served  by  the  police. 
B.  (Lawlor)  v.  Dunsterville  and  King's  Co.  JJ. 
K.  B.,  41 1.  L.  T.  R.  77 

135. Withdrawal    of    summons — Effect 

of,']  An  order  of  Justices  permitting  a  summons 
for  an  offence  punishable  on  summary  conviction 
to  be  withdrawn  does  not  amount  to  an  acquittal 
of  the  defendant,  and  a  fresh  summons  may  sub- 
-sequently  be  issued  for  the  same  offence.     The 
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statement  in  Pickavance  v.  PicJcavance,  [1901] 
P.  60  at  p.  63),  that  the  withdrawal  of  a 
summons  puts  an  end  to  the  complaint, 
dissented  from.  B.  (McDonnell)  v.  Justices 
of  Tyrone 

K.  B.,  [1912]  2  I.  R.  44  ;    46  I.  L.  T.  R.  9 

Abatement    of    nuisance — Specific    work 

ordered  36  I.  L.  T.  R.  180 

See  Public  Health  Acts.    21. 

Agricultural   and    Technical    Instruction 

Act— Surcharge       41  I.  L.  T.  R.  193 
See  Local  Government — Audit.    16. 

Altering  fence  of  public  highway 

28  I.  L.  T.  R.  8 
See  Highway.    9. 

Appeal  to   Quarter  Sessions — Default  of 

appearance — Striking  out 

[1905]  2  I.  R.  644 
See  Justices — Quarter  Sessions.    11. 

Appeal  to  Quarter  Sessions — Renewal  of 

publican's  licence — Certiorari 

[1905]  2  I.  R.  101,  112  ; 
37  I.  L.  T.  R.  143,  252  ;  4  N.  I.  J.  R.  76 
See  Practice — Certiorari.    23. 

Application  for  renewal  of  licence — ^Ad- 

journment [1911]  2  I.  R.  393  ; 

45  I.  L.  T.  R.  171 
See  Licensing  Acts — Licensing  Certificate. 
59. 

Appointment  of  Petty  Sessions  clerk 

[1911]  2  I.  R.  382 ;  45  L  L.  T.  R.  62 
>See  Petty  Sessions  Clerk.    2. 

Bias — Membersliip  of  temperance  associa- 

tion— Licensing  application — Engaging 

sohcitor  to  oppose 

[1904]  2  I.  R.  75  ;  37  I.  L.  T.  R.  202 
See  Justices — Disqualification.    12. 
— —  Bias — Order  voidable  not  void — Acquittal 

—Certiorari  [1906]  2  I.  R.  499 

<See  Bias. 

Certificate    for    spirit    grocer's    licence — 

Absence  of  objection  by  police — Evi- 
dence as  to  character  of  applicant 

[1901]  2  I.  R.  133.  162 
See  Licensing  Acts — Licensing  Certificate. 
57. 

Certificate — Renewal  of  publican's  licence 

— Dormant    licence — Undertaking    to 
use  Ucenoe  in  limited  manner  only 
[1897]  2  I.  R.  57  ;  30  I.  L.  T.  R.  47 
See  Licensing  Acts— Licensing  Certificate. 
44. 

— • —  Certificate — Renewal  of  pubUcan's  licence 
— Premises  not  conducted   as   public- 
house  [1905]  2  I.  R.  101,  112  ; 
37  I.  L.  T.  R.  143,  252 
See  Licensing  Acts— Licensing  Certtflcate. 
42. 

Certificate — Spirit  grocer's  licence — Person 

not  dealing  in  tea,  &o. — Residence 
[1897]  2 1.  R.  559  ;  31  L  L.  T.  R.  133 
See  Licensing  Acts— Licensing  Certificate. 
67. 
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Certificate — Wholesale  beer  dealer's  licence 

— Incorporated  company 

[1906]  2  I.  B.  4!l5,  430  ; 
40  I.  L.  T.  R.  143 
See  Licensing  Aete — Licensing  Certificate. 
8. 

Complaint — Single  offence  with  matter  of 

aggravation  [1905]  2  I.  R.  510 

See  Justices — Jurisdiction  (Petty  Sessions). 
12. 

Compulsory  purchase — Compensation 

[1900]  2  I.  R.  105 
See    Lands    Clauses    Acts — Compulsory 
Powers.    6. 

Conviction — Duplicity — Technical  error  in 

summons-book — Power  to  amend 
[1904]  2  I.  R.  698  ;  5  N.  I.  J.  R.  3 
See  Motor  Car.    2. 

Conviction  —  Summons    alleging    several 

offences — Appeal  to  Quarter  Sessions — 
Affirmance  of  order  as  erroneously 
certified  [1904]  2  I.  R.  64 

See  Justices — Quarter  Sessions.    10. 

Costs— Fisheries  Acts    [1898]  2  I.  R.  28  ; 

31  I.  L.  T.  R.  179 
See  Fisheries  Acts.    3. 

Disqualification — Bias — Magistrate      can- 

vassed 45  I.  L.  T.  R.  215 

See  Licensing  Acts — Licensing  Certificate. 
37. 

Dog — Summons  charging  possession  of,  in 

February,  unlicensed 

[1905]  2  L  R.  367 
See  Dog.    2. 

Fisheries  Acts — Free  gap 

[1900]  2  1.  R.  161 
See  Fisheries  Acts.    27. 

Factory  Acts — Obstructing  inspector 

34  I.  L.  T.  R  26 
See  Factory.    3. 

Fisheries  Acts — Trespass — Title 

30  I.  L.  T.  R.  187 
See  Fishery.    8. 

[1900]  2  I.  R.  211 

See  Fisheries  Acts.    26. 

Fisheries     Acts  —  Trespass     to     several 

fishery — Forfeiture  of  nets 

35  I.  L.  T.  R.  155 
See  Fishery.    11. 

General  Dealers  Act 

[1906]  2  I.  R.  1,  6  ;  40  I.  L.  T.  R.  33 
See  General  Dealer.    3. 
■ Indorsement  of  conviction— Sale  of  intoxi- 
cating hquor  to  child 
[1904]  2  I.  R.  587  ;  37  I.  L.  T.  R.  120 
See  Licensing  Acts— Offences.    26. 

Licensing      Acts  —  Renewal  —  Appeal  — 

Quarter  Sessions  —  Majority  —  Poll 

Evidence  [1908]  2  I.  R.  124   137 

See  Licensing  Acts— Offences.    50. 

Licensing  Acts— Retailing  spirits  without 

a  licence  35  i.  l.  T.  R.  10 

See  Licensing  Acts— Offences.    45 
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Licensing — Eviction  of  licensed  premises — 

New  licence — Surrender  of  premises 
[1907]  2  I.  R.  299,  309,  474  ; 
40  I.  L.  T.  R,  143,  227,  238,  260 
See  Licensing  Acts — Ucensing  Certificate. 
12. 

Loan  fund  society       36  I.  L.  T.  R.  101  • 

2  N.  I.  J.  R.  134,  228 
See  Loan  Fund  Society.    1. 

Loan  fund  society  —  Promissory  note  — 

Time  within  which  proceedings  must 
be  taken  [1904]  2  I.  R.  18  • 

37  I.  L.  T.  R.  150 
See  Loan  Fund  Society.     18. 

Name  and  address  of  owner  of  cart — Irish 

letters  [1906]  2  I.  R.  181  ; 

40  I.  L.  T.  R.  76 
See  Name  on  Cart. 

Neglect  to  vaccinate — Second  prosecution 

[1904]  2  I.  R.  1 ;  37  I.  L.  T.  R.  112 
See  Vaccination.    2. 

Obstr^iction  of  highway — Claim  of  right 

[1902]  2  I.  R.  266  ;  35 1.  L.  T.  R.  127 
See  Highway.     11. 

Order  to  carry  out  works  under  PubHo 

Health  Acts  34  I.  L.  T.  R.  47 

See  Public  Health  Acts.    16. 

Permissive  occupant — Order  for  possession 

—23    &  24  Vict.,  0.  154,  d.  86 
[1910]  2  L  R.  38  ;  43  I.  L.  T.  R.  194 
See    Landlord    and    Tenant— Landlord 
and  Tenant  Act,  1870.    10. 

Plans,     &c.,    deposited   with  Provisional 

Order — lyabourers  Acts — Correction  of 
errors  [1910]  2  I.  R.  421,  430  ; 

44  L  L.  T.  R.  128 
See  Labourers  (Ireland)  Acts.    51. 

Promissory  note — Loan  fund  society 

[1903]  2  I.  R.  290  ;  37  I.  L.  T.  R.  17  ; 
3  N.  I.  J.  R.  72 
See  Loan  Fund  Society.    8. 

Public   Health  Act,    1878— Possession  of 

unsound  meat — Summons 
[1908]  2  I.  R.  234  ;  41  I.  L.  T.  R.  227 
See  Public  Health  Acts.    15. 

Quarter   Sessions — Amendment   of  Petty 

Sessions  conviction 

42  I.  L.  T.  R.  205 
See  Practice— Certiorari.    1. 

■  Quarter    Sessions — Costs    of    proceedings 

under  Public  Health  Acts 

41  I.  L.  T.  R.  144 
See  Public  Health  Acts.    8. 

■  Recovery  of  loan  by  loan  fund  society 

„     ,         „  31  I.  L.  T.  R.  118 

See  Loan  Fund  Society.    7. 

Recovery  of  loan  under  Loan  Fund  Act 

[1898]  2  I.  R.  103  ;  31  I.  L.  T.  R.  104 
See  Loan  Fund  Society.    20. 

■  Recovery  of  possession  from  caretaker — 

Demand — Baihff— Authority 
[1904]  2  I.  R.  591  ;  37  I.  L.  T.  R.  161 
See  Landlord   and   Tenant— Demand  ol 
Possession. 
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■  Repair    of    road    undertaken    by    urban 

district  council — Order — Limit  of  time 
— Definiteness.       [1907]  2  I.  R.  389  ; 
41  I.  L.  T.  R.  75 
See  Local  Government — Roads.    51. 

Resident  magistrate  sitting  alone — Court 

of  Summary  Jurisdiction 

28  I.  L.  T.  R.  107 
See  Licensing  Acts — Oflences.    35. 

Roads — Order   authorising   contractor  to 

enter  lands  [1908]  2  I.  R.  1  ; 

40  L  L.  T.  R.  120 
See  Local  Government — ^Roads.    20. 

Sale  of  Food  and  Drugs  Acts — ^Inspector — 

Obstruction — Mens  rea 
[1910]  2  I.  R.  94 ;  44  I.  L.  T.  R.  81 
See  Food  and  Drugs — Sale.    4. 

School  Attendance  Committee — Prosecu- 

tion by — ITine — AppUcatiou  in  relief  of 
local  rates       [1908]  2  I.  R.  375,  380  ; 
41  I.  L.  T.  R.  190  ;   App.,  42  I.  L.  T.  R.  146 
See  Fine. 

Seizure  of  nets  illegally  fished  in  a  river 

between  two  counties 

[1898]  2  I.  R.  135 
See  Fisheries  Acts.    13. 

Spirit  grocer's  licence     [1898]  2  I.  R.  126  ; 

32  L  L.  T.  R.  42 
See  Licensing  Acts — Licensing  Certificate. 
68. 

Summons — Service — Constable  —  Sale  of 

Food  and  Drugs  Act 
[1908]  2  I.  R.  9 ;  40  L  L.  T.  R.  222 
See  Adulteration — Food  and  Drugs.     19. 

Tolls  in  Smithfield  Market 

[1898]  2  L  R.  762,  769 ;   31  I.  L.  T.  108 
See  Market.    4:. 

Town  rates — Distress  warrant 

45  L  L.  T.  R.  181 
See  Local  Government — Rates.    22. 

[1911]  2  L  R.  382 

Warrant  for  recovery  of  poor  rate — Exe- 

cution of — ^Appointment  of  baUifE — 
Duty  of  Justices  to  nominate  baUifE — • 
Warrant  issued  in  blank — 14  &  15 
Vict.,  c.  93,  25  (s.  2) 
K.  B.  [1910]  2  I.  R.  681 ;  45  L  L.  T.  R.  9 
See  Poor  Rate — Recovery  of.    5. 

Weekly   tenant — Order   for   possession — 

Certiorari — Discretion 

[1905]  2  L  R.  318 
See  Practice — Certiorari.    18. 

JUSTICES— PRACTICE  (PETTY  SESSIONS). 

1.  Abatement — Death  of  common  In- 
former— Substitution  of  another  common  in- 
former.'] Justices  at  Petty  Sessions  convicted 
Donovan  on  the  information  of  Brennan,  a  com- 
mon informer.  Donovan  appealed  to  Quarter 
Sessions.  During  the  hearing  of  the  appeal,  and 
before  decision  was  given,  Brennan  died  in  Court. 
The  record  of  the  hearrug  of  the  appeal  stated 
"  complainant  died  in  Court,  adjourn  to  next 
Quarter  Sessions."  At  the  further  hearing  of 
the  appeal  the  name  of  Brennan  was  struck  out 


JUSTICES— PRACTICE   (PETTY  SESSIONS)  — 

contimmd. 
of  the  title  of  the  summons  and  the  name  of 
Futter  substituted.  The  conviction  was 
affirmed : — Held,  the  appeal  did  not  abate  by 
reason  of  the  death  of  the  common  informer, 
Brennan.  The  Justices  had  power  to  adjourn 
the  appeal.  The  record  showed  the  fact  of  the 
death  of  Brennan  and  the  substitution  of  Futter. 
The  power  to  substitute  was  given  by  the  neces- 
sity of  the  case,  and,  therefore,  the  order  was 
correct.  B.  {Donovan)  v.  Chairman  and 
Justices  of  Co.  Cork  K.  B.,  47 1.  L.  T.  R.  168 

2. Adjournment — Costs— Costs    of    cer-^ 

tiorarl — Excess  of  jurisdiction — Costs  against' 
Justices — Dismissed  with  costs."]  Where  an  order 
of  certiorari  i:;  granted  to  quash  a  decision  of 
magistrates  on  the  ground  of  excess  of  jmrisdic- 
tion,  costs  will  not  be  given  against  the  magis- 
trates except  impropriety  on  their  part  is  proved. 
Hynes  v.  Justices  of  Clare  (45  I.  L.  T.  R.  76), 
distinguished.  Magistrates  have  no  jurisdiction 
to  award  costs  against  either  party  when  ad- 
journing the  hearing  of  a  summons  or  when 
dismissing  a  summons  without  prejudice.  B. 
(Boche)  V.  Justices  of  County  Glare 

K.  B.,  46 1.  L.  T.  R.  80 

3.  Adjournment — Criminal    and     Civil 

proceedings  arising  out  of  the  same  subject-matter 
and  between  the  same  parties — Discretion  of 
Justices.]  Where  magistrates  at  Petty  Sessions 
having  heard  the  evidence  for  the  prosecution, 
adjourned  their  decision  pending  the  hearing  of  a 
civil  action  at  the  Assizes  between  the  same 
parties  and  arising  out  of  the  same  subject- 
matter  : — Held,  that  the  magistrates  had  not 
abused  their  discretion  by  so  doing.  B.  (Bel- 
fast Street  Tramways  Co.)  v.  Belfast  Justices 

K.  B.,  36  L  L.  T.  R.  66 

4.  ■  Adjournment — Declining  of  juris- 
diction— Mandamus — Flying  flags  not  the  usual 
sign  of  the  licensed  premises — Prosecution — 6  <fc  7 
Wm.  IV.,  V.  38,  is.  8.]  A  pubUcan  was  summoned 
for  flying  a  flag  (not  being  the  usual  sign  of  his 
premises)  from  his  public  house.  The  Justices, 
in  the  interests  of  the  peace  of  the  district, 
adjourned  the  hearing  of  the  summons  for  six 
months  : — Held,  that  the  Justices,  having  taken 
into  account  matters  extra-judicial,  had  in  fact 
declined  to  adjudicate,  and  were  guilty  of  a 
breach  of  duty.  Mandamus  was  ordered,  the 
Justices  to  pay  the  costs.  B.  (Began)  v. 
Justices  of  Monaghan  45  I.  L.  T.  R.  10 

5. Adjournment — Discretion  of  Justices — 

Defendant  appearing  in  person  ■ —  Contents  of 
affidavit  on  motion  for  conditional  order  for  cer- 
tiorari— Uberrima  fides.]  On  an  application  for 
an  adjournment  by  a  defendant  who  appears  in 
person  it  is  within  the  discretion  of  the  Justices 
to  grant  or  refuse  such  application,  according  as 
they  are  of  opinion  that  such  application  is 
based  upon  real  and  substantial  grounds  or  is 
frivolous.  The  affidavits  grounding  an  applica- 
tion for  conditional  order  for  certiorari  must 
preserve    the     utmost     good    faith — uberrima 
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fides — with  the  Court,  and  should  disclose  all 

the  facts  of  a  material  character  connected  with 

the  case.     R.  (Cross)  v.  County  Tyrone  Justices 

K.  B.,  42  I.  L.  T.  R.  112 

6. Adjournment — When  a  declining  of 

jurisdiction — Certiorari — Mandamus — 14  cfe  15 
Vict,,  c.  93,  s.  15.]  Where,  after  the  conclusion 
of  the  evidence  on  the  hearing  of  charges  of 
unlawful  assembly  and  assault,  the  majority  of 
the  Justices  adjudicating  adjourned  the  heariag 
for  a  lengthened  period  on  the  alleged  ground 
that  they  desired  to  inform  themselves  as  to  the 
■proper  legal  course  to  adopt,  the  King's  Bench 
Division  quashed  the  order  of  adjournment  on 
certiorari  and  issued  a  peremptory  writ  of  man- 
damus  directing  the  Justices  to  dispose  of  the 
charge  forthwith.  R.  (Mulliner)  v.  CorJc  JJ. 
K.  B.,  39 1.  L.  T.  R.  117;  5  N.  I.  J   R.  153 

7. Adjournment — Summons  for  assault — 

Civil  action  pending — Petty  Sessions  (Ireland) 
Act,  1851  (14  &  15  Vict:,  c.  93),  s.  20.]  M.  was 
charged  on  summons  before  Justices  at  Petty 
Sessions  with  having  assaulted  B.  and  C.  : — 
Held,  that  the  Justices  had  no  power  to  adjourn 
the  hearing  on  the  ground  that  a  civil  action 
was  pending  by  M.  against  B.  and  C.  for  an 
alleged  assault  arising  out  of  the  same  trans- 
action as  that  dealt  with  by  the  summons.  R. 
{Deeny)  v.  Justices  of  Tyrone 

K.  B.,  [1909]  2  I.  R.  400  ;  43  I.  L.  T.  R.  72 

8. Right  of  audience — Agent  under  power 

of  attorney  to  conduct  cases.]  The  magistrates 
refused  to  allow  an  agent  appointed  under 
power  of  attorney  to,  among  other  things,  take 
proceedings  for  the  recovery  of  rents  or  deter- 
mining possession  on  behalf  of  his  principal,  to 
conduct  cases  before  them.  Carey  v.  Dwyer 
P.  S.,  28  I.  L.  T.  157 

9. Right  ol  audience — Rent  collector  to 

guardians.']  A  rent  collector  to  a  board  of 
guardians  was  permitted  to  appear  personally 
to  conduct  a  case  against  a  tenant.  Somers  v. 
Buchley  P.  S.,  30  I.  L.  T.  370 

10. Right    of    audience — Secretary    of 

company  appearing  for  plaintiff.]  The  secretary 
of  the  Dublin  Artisans'  Dwellings  Company  was 
allowed  to  appear  for  the  plaintiff  company  in 
ejectment    summonses.     Anon. 

M.  P.  C,  33 1.  L.  T.  459 

Adjournment — Re-opening  case 

30  I.  L.  T.  R.  167 
See  Fishery.    8. 

Form  of  order  for  road  contractor  to  enter 

on  lands  to  quarry      28  I.  L.  T.  R.  31 
See  Justices— Jurisdiction  (Petty  Sessions). 
108. 

• Onus  of  disapproving  statutory  exceptions 

(40   &  41  Vict.,  0.  56,  s.  78) 

[1895]  2  I.  R.  603 
See.  Justices — Jurisdiction  (Petty  Sessions). 
19. 

Order  made  ex  parte    [1895]  2  I.  R.  451  ; 

29  I.  L.  T.  R.  70 
See  Justices — Jurisdiction  (Petty  Sessions). 
106. 
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Proceedings      under      Charitable      Loan 

Societies  Act,  1843 — Time 
[1903]  2  I.  R.  305 ;  37  I.  L.  T.  R.  13 
3  N.  I.  J.  R.  28 
See  Loan  Fund  Society.    11. 

Service  of  summons — ^Appearance — Waiver 

[1895]  2  I.  R.  586 
See  Parliament — Franchise.    166. 

Summary  jurisdiction — Dismiss 

[1897]  2  I.  R.  236 
See  Game.    9. 

JUSTICES— QUARTER  SESSIONS. 

1. Acquittal   subject   to   case   stated— 

Speaking  order — Certiorari — Power  to  remit  to 
Quarter  Sessions.]  When  a  Court  of  Quarter 
Sessions  acquits  a  defendant,  and  makes  the 
acquittal  subject  to  a  case  stated,  wherein  the 
reasons  on  which  the  Quarter  Sessions  acted  are 
set  forth,  and  such  acquittal  is  brought  up  into 
the  King's  Bench  Division  by  writ  of  certiorari, 
there  is  jurisdiction,  under  the  Common  Law,  in 
the  King's  Bench  Division  to  inquire  into  the 
sufficiency  of  the  reasons  so  set  forth,  and  if  such 
reasons  be  found  insufficient,  the  King's  Bench 
Division  will  quash  the  order  of  Quarter  Sessions. 
But  the  jurisdiction  of  the  King's  Bench  Division 
in  Ireland  is  confined  to  affirming  or  quashing 
the  order  of  Quarter  Sessions.  There  is  no  juris- 
diction analogous  to  that  which  prevails  in 
England  under  the  Supreme  Court  of  Judicature 
Act,  1894,  a.  2,  to  remit  the  order  with  the 
opinion  and  direction  of  the  Court  for  rehearing 
and  determination  of  the  Court  of  Quarter 
Sessions.  R.  (King)  v.  Chairman  arid  Jus- 
tices of  County  Antrim 

K.  B.,  [1906]  2  I.  R.  298 

2.  — ■ —  Appeal — Acquittal — Game  Act.]  A 
person  seeking  to  exercise  a  right  of  appeal  from 
an  acquittal  in  a  criminal  matter  must  show  that 
such  a  right  is  given  by  Act  of  Parliament  by 
words  which  are  "  clear,  express,  and  free  from 
ambiguity."  The  words  of  section  23  of  the 
Game  Act,  27  Geo.  IIL,  c.  35,  are  not  sufficient 
to,  and  do  not,  create  a  right  of  appeal  in  favour 
of  the  common  informer  prosecuting  under 
section  10.  The  governing  words  of  section  23 
are  "  conviction  or  convictions  "  ;  the  words 
"  matter,  proceedings "  refer  to  proceedings 
antecedent  to  a.  conviction ;  and  the  subject- 
matter  of  the  section  is  an  appeal  by  a  defen- 
dant. Dictum  of  O'Brien,  J.,  in  Reg.  v.  Armagh 
JJ.  ([1897]  2  I.  R.,  at  page  240)  dissented  from. 
R.  (Kane)  v.  JJ.  of  County  Tyrone 

K.  B.,  40  I.  L.  T.  R.  181 

3. Appeal — Aggrieved  person — R.  I.  C] 

A  sergeant  of  the  R.  I.  C.  cannot  appeal  from 
a  decision  of  the  Justices  against  him  as  an 
aggrieved  person  under  35  &  36  Vict.,  c.  44. 
Sandles  v.  Ryan  Co.  Ct.,  31  I.  L.  T.  477 

4.  Appeal — Dangerous    wall — Order    to 

take  down  or  repair — Effect  of  decision  of  Justices 
as  to  ownership  of  wall — Towns  Improvement 
Clauses  Act,  1847  (10  <fe  II  Vict.,  c.  34),  s.  75— 
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JUSTICES— QUARTER  SESSIONS— con(»n«ed. 
Towns  Improvement  {Ireland)  Act,  1854  (17  dk 
18    Vict.,   c.    103),   3s.   39,   QS— Petty  Sessions 
(Ireland)  Act,  1851  (14  &  15  Vict.,  c.  93),  s.  24.] 
An  appeal  to  Quarter  Sessions  does  not  lie  under 
section  24  of  the  Petty  Sessions  (Ireland)  Act, 
1851,  from  an  order  of  Justices  made  under 
section  75  of  the  Towns  Improvement  Clauses 
Act,  1847  (incorporated  in  the  Towns  Improve- 
ment (Ireland)  Act,  1854),  ordering  the  owner  of 
a  dangerous  wall  to  take  it  down,  rebuild,  or 
repair  it,  even  though  the  expense  involved  in 
doing   the  work  may   exceed  forty   shillings. 
Semble,  although  the  Justices  in  making  such 
order  have  jurisdiction  to  inq^uire  who  is  the 
owner  of  the  wall,  in  order  to  ascertain  whether 
the  proper  notices  have  been  given,  that  inquiry 
is    one    preliminary    to   the   exercise    of    their 
jurisdiction,  and  their  decision  as  to  ownership 
is  not  conclusive  in  a  subsequent  proceeding 
to    recover   the    expenses.     R.  (Ahern)    v.  The 
Recorder  of  Cork 

K.  B.,  [1913]  2 1.  R.  35  ;  46  I.  L.  T.  R.  6 
5.  — ■ —  Appeal  —  Defective  recognisarux  — 
Substitution  of  new  recognisance — 27  Geo.  III., 
c.  35,  s.  23—Givil  Bill  Courts  Procedure  Amend- 
ment Act  {Ireland),  1864  (27  <fc  28  Vict,  c.  99, 
«.  50.]  Upon  the  hearing  of  an  appeal  against 
a  conviction  under  the  Game  Acts  it  was  objected 
on  behalf  of  the  respondent  that  inasmuch  as  the 
recognizance  was  entered  into  with  only  one 
surety  instead  of  two  sureties,  as  required  by 
a.  23  of  27  Geo.  III.,  o.  35,  the  Court  had  no 
jurisdiction  to  entertain  the  appeal : — Held,t]ia,t 
section  50  of  the  Civil  Bill  Courts  Procedure 
Amendment  Act  (Ireland),  1864,  applied,  and 
that  the  Court  could  order  the  substitution  of  a 
new  recognizance  with  two  sureties  for  the 
purpose  of  hearing  the  appeal.  Heary  v.  Clarice 
Co.  Ct.,  4«  I.  L.  T.  39 

6.  Appeal — Dismiss  without  prejudice — 

24  <fc  25  Vict,  c.  91.]  An  appeal  to  Quarter 
Sessions  lies  from  a  dismiss  without  prejudice 
made  by  the  magistrates  under  24  &  25  Vict., 
o.  91  (The  Revenue  Act,  1861).  R.  {M'Aleer)v. 
Justices  of  County  Tyrone  Q.  B.,  31  I.  L.T.R.  81 

7. Appeal — Next     Quarter     Sessions — 

14  cfc  15  Vict.,  c.  93,  s.  24.]  An  appeal  was  taken 
from  a  conviction  of  Justices  at  Petty  Sessions, 
dated  March  8,  1916.  Notice  of  appeal  from  the 
conviction  was  served  on  March  10,  1916.  The 
next  Quarter  Sessions  for  the  division  in  which 
the  Petty  Sessions  District  was  situate  were 
held  on.  March  16,  1916,  and  the  next  succeeding 
Sessions  were  held  on  March  28,  1916,  at  another 
town  in  the  same  division.  On  March  10,  1916, 
it  was  impossible  for  the  appellant  to  comply 
with  s.  24  (5)  of  the  Petty  Sessions  (Ireland)  Act, 
1851  (14  &  15  Vict.,  c.  93),  requiring  the 
appellant  to  give  notice  in  writing  to  the  opposite 
party  of  his  intenton  to  prosecute  the  said 
appeal  at  least  seven  clear  days  before  the 
commencement  of  the  next  Sessions.  The  notice 
of  appeal  was  accordingly  served  for  the  next 
■  succeeding  Quarter  Sessions  of  the  same  division 
held  on  March  28,  1916  -.—Held,  that  the  pro- 
visions  of  section   24   of   the   Petty 


JUSTICES— QUARTER  SESSIONS— coreJmucd. 
(Ireland)  Act,  1851,  had  not  been  complied  with, 
and  that  the  chairman  and  Justices  of  the 
Quarter  Sessions  held  on  March  28,  1916,  had 
not  jurisdiction  to  hear  the  appeal,  which  ought 
to  have  been  brought  for  the  Quarter  Sassions 
held  next  after  the  date  of  the  conviction  of  the 
Justices.     R.  {M' Keogh)  v.  County  Glare  J  J. 

K.B.,  50 1.  L.  T.  R.  229 

8    Appeal — Petty  Sessions  (Ireland)  Act, 

1851,  s.  24.]  An  appeal  from  an  order  made  by 
Justices  at  Petty  Sessions  must,  under  the  24th 
section  of  the  Petty  Sessions  (Ireland)  Act, 
1851,  be  taken  to  the  Sessions  which  are  held 
firsi  after  the  order,  in  case  of  there  being  more 
thaiv  one  Quarter  Sessions  town  in  the  Division. 
R.  (Sands)  v.  Justices  of  County  Armagh 

Q.  B.,  [1895]  2  I.  R.  503 

9. Appeal — Petty    Sessions    District    in 

two  Quarter  Sessions  Divisions — Dismiss  on  the 
merits — Reversal  on  appeal — No  express  adjudi- 
cation of  guilt — 5  cfc  6  Vict,  c.  106,  s.  78—14  <fc  15 
Vict.,  c.  93,  s.  24— 40cfc  41  Vict,  c.  56,  s.  74.] 
Where  a  Petty  Sessions  District  is  in  two 
Quarter  Sessions  Divisions,  the  Quarter  Sessions 
Division  in  which  the  Petty  Sessions  Courthouse 
is  situate  is  the  Division  to  which  an  appeal 
should  be  taken,  under  section  24  of  the  Petty 
Sessions  Act,  1851,  notwithstanding  that  the 
offence  was  committed  in  the  other  Quarter 
Sessions  Division.  On  appeal  to  Quarter 
Sessions  from  an  order  dismissing  a  complaint 
on  the  merits,  the  order  of  the  Chairman  and 
Justices  was — ■"  that  the  dismiss  on  the  merits 
be  reversed,"  and  that  a  certain  fine  and  costs 
should  be  paid  by  the  defendant : — Held,  that 
although  the  Quarter  Sessions  did  not  in  express 
words  adjudicate  the  defendant  guilty  of  the 
offence,  the  order  was  good  as  an  adjudication 
of  guilt,  under  section  24  (6)  of  the  Petty  Sessions 
Act,  1851.  B.  (Conway)  v.  Justices  of  County 
Tyrone  K.  B.,  [1908]  2  I.  R.  164  ; 

39  I.  L.  T.  R.  225  ;  5  N.  I.  J.  R.  211 
10. Appeal — Summary  jurisdiction — Con- 
viction— Affirmance  of  order  wrongly  certified — 
One  conviction  on  summons  charging  several 
offences — Power  of  King's  Bench  Division  to 
amend  order  of  Quarter  Sessions.  ]  if . ,  a  publican , 
was  charged  at  Petty  Sessions  on  a  summons 
alleging  five  distinct  offences  under  the  Licensing 
Acts,  on  one  of  which  he  was  convicted  and 
fined,  the  other  four  charges  being  dismissed 
without  prejudice.  The  order  was  properly 
entered  in  the  Petty  Sessions  book.  M.  appealed 
to  the  Quarter  Sessions.  The  certificate  of  the 
order  of  the  Petty  Sessions  (Form  H)  recited  the 
several  charges,  and  stated  that  the  defendant 
was  convicted  and  fined,  but  contained  no  state- 
ment as  to  the  charge  on  which  he  was  convicted, 
or  as  to  the  other  charges  having  been  dismissed. 
The  order  as  so  certified  was  affirmed  by  the 
Quarter  Sessions : — Held,  that  the  order  so 
affirmed  was  bad  on  its  face,  as  not  showing  on 
which  charge  the  defendant  was  convicted  ;  that 
even  if  the  King's  Bench  Division  had  power 
to  amend  the  error  in  the  order  of  Quarter 
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Sessions,  the  present  was  not  a  case  for  the 
exercise  of  such  power,  and  that  therefore  the 
order  of  the  Quarter  Sessions  affirming  the  con- 
viction must  be  quashed.  B.  (M'Ardle)  v.  Chair- 
man and  Justices  of  County  Louth 

K.  B.,  [1904]  2 1.  R.  64 

11 . Appeal — Summary    jurisdiction — No 

appearance,  on  behalf  of  appellant — Appeal  struck 
out — Petty  Sessions  (Ireland)  Act,  1851  (14  <fc  15 
Vict.,  c.  93),  a.  24.]  M.,  having  been  convicted 
by  the  Justices  at  Petty  Sessions  served  notice 
of  appeal  to  Quarter  Sessions,  entered  into  the 
usual  recognizance  to  prosecute  the  appeal,  and 
gave  notice  to  the  opposite  party  of  his  intention 
to  prosecute  it,  as  provided  by  section  24  of  the 
Petty  Sessions  (Ireland)  Act,  1851.  When  the 
appeal  was  called  on,  there  was  no  appearance 
■on  behalf  of  M.,  and  the  Court  of  Quarter 
Sessions  ordered  the  appeal  to  be  struck  out : — 
Meld,  that  this  was  the  proper  course  to  adopt. 
R.  {M'Monagle)  v.  Chairman  and  Justices 
of    County  Donegal     K.  B.,  [1905]  2  I.  R.  644 

12.  • — ■ —  Appeal — Summary  jurisdiction — Be- 
cognisance  to  prosecute  appeal — Validity  of  re- 
cognisance signed  only  by  some  of  several  appel- 
lants— Validity  of  recognisance  signed  only  by  an 
appellant's  agent — Waiver — 14cfc  15  Vict,  c.  93, 
s.  24 — Effect  of  reversal  on  appeal  of  a  joint  con- 
viction against  three  defendants,  two  of  whom  only 
had  validly  appealed — Bias — Certiorari — Certio- 
rari in  regard  to  an  order  of  acquittal  by  an 
inferior  tribunal.]  D.  and  two  others  having 
been  jointly  convicted  at  Petty  Sessions,  under 
the  Fishery  Laws,  for  not  maintaining  a  free 
gap  in  the  Lismore  salmon  weir,  appealed 
jointly  to  Quarter  Sessions,  and,  after  adjourn- 
ment by  consent,  the  case  was  heard  and  the 
conviction  below  reversed.  The  two  other 
appellants  had  duly  perfected  the  necessary 
recognisances,  but  D.,  owing  to  absence  from  the 
country,  had  been  unable  personally  to  sign 
the  recognisance  within  the  time  limited  by 
14  &  15  Vict.,  c.  93,  s.  24,  but  his  agent  thereto 
authorised  had  done  so  on  his  behalf.  On  an 
application  for  certiorari  to  quash  the  order  of 
Quarter  Sessions : — Held,  that  the  application 
must  faU.  Semble,  that  D.'s  recognisance  was 
bad,  but  that,  even  if  bad,  this  objection  could 
not,  in  this  case,  be  now  taken,  inasmuch  as  it 
had  not  been  relied  upon  when  the  appeal  had 
first  come  before  the  Quarter  Sessions,  and  had 
not  been  relied  upon  on  a  previous  unsuccessful 
application  to  the  High  Court  for  a  writ  of  pro- 
hibition to  restrain  the  hearing  of  the  appeal. 
Held  further,  that,  on  the  reversal  on  appeal  by 
a  Court  of  Quarter  Sessions  of  a  joint  conviction 
against  several  defendants,  the  conviction  as 
against  all  of  them  must  fall,  even  though  one 
of  such  applicants  had  not  validly  entered  into 
the  required  recognisance  to  prosecute  the 
appeal.  Quaere,  Does  certiorari  in  no  case  lie 
from  an  order  of  acquittal  by  Justices  ?  R.  v. 
Justices  of  Antrim  ([1895]  2  I.  R.  603)  dis- 
cussed. An  objection  to  an  adjudication  by  a 
Justice  on  the  ground  of  bias  must  be  supported 
by  evidence  to  show  some  reasonable  likelihood 
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of  bias.     R.  (Drohan)  v.  Chairman  and  Justices 
of  County  Waterford   Q.  B.,  [1901]  2  I.  R.  548 

13. Appeal — Trespass  inpursuit  of  game — 

Appeal  by  third  person — Evidence.]  The  respon- 
dents had  been  prosecuted  for  trespass  in  pursuit 
of  game  on  certain  lands  by  H.  &  L.,  the  owners 
of  the  lands.  The  magistrates  dismissed  the  case. 
The  appellant,  who  was  the  lessor  of  the  gamiag 
rights  appealed.  The  notices  were  served  and  the 
recognisances  entered  into  by  him  alone, 
neither  the  names  of  H.  nor  L,  appearing : — 
Held,  that  an  appeal  from  the  dismiss  of  the 
magistrates  lay,  and  that  the  appellant,  though 
not  the  original  prosecutor,  was  entitled  to 
appeal  as  being  the  "  person  aggrieved  "  within 
27  Geo.  III.,  c.  35,  s.  23,  and  that  the  recog- 
nisances entered  into  by  him  were  vaUd.  B.  v. 
Armagh  Justices  ([1897]  2  I.  R.  236)  followed. 
Held  also,  that  although  the  respondents  might 
originally  have  entered  on  the  lands  without 
the  intention  of  pursuing  game,  yet,  as  the 
entry  and  subsequent  pursuit  were  proved,  it 
lay  upon  the  respondents  to  raise  and  prove 
affirmatively  this  defence.  FitzHerbert  v.  Doyle 
Co.  Ct„  40  I.  L.  T.  R.  141 

14.  —  Certiorari — Affirmance  of  conviction  at 
Petty  Sessions — Unspeaking  order — Trespass  in 
pursuit  of  game.]  Where,  on  appeal  from  a 
conviction  at  Petty  Sessions  for  trespass  in 
pursuit  of  game,  the  chairman  and  Justices  at 
Quarter  Sessions  simply  affirmed  the  conviction 
with  costs  : — Held,  that  certiorari  would  not  lie 
to  bring  up  to  be  quashed  the  order  of  Quarter 
Sessions.  Jurisdiction  of  the  King's  Bench 
Division  over  an  appellate  order  of  Quarter 
Sessions,  which  neither  recites  the  evidence  on 
which  it  is  founded  nor  states  a  case,  con- 
sidered. The  Overseers  of  WalsaU  v.  London  di 
North-  Western  Railway  Co.  (4  A.  C.  30)  applied. 
R.  (Burke)  v.  Chairman  and  Justices  of  Galway 
K.  B.,  [1906]  2  I.  R.  446 

15. Equal  division  ol  votes — Adjourn- 
ment —  Discretion  —  Certiorari  —  Mandamus  — 
Licensing  Act,  1874  (37  <fc  38  Vict,  c.  69),  s.  12.] 
In  discretionary  applications  to  Quarter  Sessions, 
where  there  is  an  equal  division  of  opinion 
among  the  Justices,  and  they  decline  to  make 
the  order  sought,  and  refuse  to  adjourn  and 
re-hear  the  matter,  the  King's  Bench  will  not 
compel  them  by  mandamus  to  do  so.  SemUe, 
per  Gibson,  J.  : — That  the  same  principle  applies 
to  complaints  under  the  Petty  Sessions  Act. 
M.  appUed  at  the  June  Quarter  Sessions,  1902, 
for  a  publican's  licence  in  respect  of  his  hotel. 
The  Justices  were  equally  divided  upon  the 
question :  "  Whether  it  seemed  fit  to  them  to 
hear  the  application  at  the  then  Sessions  ? " 
The  chairman  thereupon  directed  an  entry  to 
be  made  in  the  Court-book — "  This  not  being 
the  Annual  Licensing  Quarter  Sessions,  it  not 
seeming  fit  to  the  Court  to  grant  the  application, 
same  is  refused."  The  Bench  declined  to 
accede  to  the  applicant's  request  to  adjourn 
and  re-hear  the  case.  On  motion  to  make 
absolute  a  conditional  order  for  writs  of 
certiorari  and  mandamus  obtained  by  him : — 
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Held,  that  the  Court  of  Quarter  Sessions  was 
not  under  a  legal  duty,  enforceable  by  man- 
■damns,  to  adjourn  the  matter  of  the  application  ; 
that  the  entry  in  the  Court-book  was  substan- 
tially good ;  and  that  the  conditional  order 
should  be  discharged.  B.  {Orowley)  v.  Justices 
■of  County  Oork ;  B.  {M  Intyre)  v.  Justices 
of  Donegal  ([1902]  2  I.  R.  252)  distinguished. 
M.  {Mulcahy)  v.  The  Chairman  and  Justices 
of  Tipperary  K.  B.,  [1903]  2 1.  R.  108  ; 

36 1.  L.  T.  R.  234  ;  3  N.  I.  J.  R.  39 

16. Illicit  dlstUlation— 1  &  2  Wm.  IV., 

■e.  55,  ss.  23,  49 — Petty  Sessions  {Ireland)  Act, 
1851  (14  <fc  15  Vict,  c.  93),  ss.  21,  24,  42— 
20  &  21  Via.,  c.  40,  s.  6—21  &  22  Vict.,  c.  100, 
s.  140,  8ched.  G. — Stamp — Dismiss  without  pre- 
judice— Appeal — Notice.]  The  respondent  was 
prosecuted  at  Petty  Sessions  on  the  20th 
December,  1895,  for  having  in  his  dwellinghouse 
spirits  illegally  distilled,  whereon  duty  had  not 
been  paid.  The  Justices  dismissed  the  case 
without  prejudice.  The  respondent  was  after- 
wards summoned  for  having  illicit  spirits  in  his 
possession.  On  the  hearing  of  this  summons 
on  the  15th  May,  1896,  the  respondent  objected 
inter  alia  that  the  summons  was  not  stamped 
as  required  by  21  &  22  Vict.,  u.  100,  Sched.  C, 
and  the  Justices  dismissed  the  summons  without 
prejudice.  The  prosecutor  appealed.  The  notice 
of  appeal  was  served  on  the  Justices  on  the  said 
15th  May,  1896,  but  the  respondent  having 
■disappeared  and  his  house  being  shut  up,  the 
prosecutor  was  unable  to  serve  him  with  notice 
'Of  the  appeal,  but  posted  the  notice  on  the 
respondent's  house  on  the  16th  May,  1896,  and 
lodged  the  notice  on  the  same  day  with  the 
Clerk  of  the  Peace.  Upon  the  hearing  of  the 
appeal  the  respondent  was  convicted  and  fined 
f  6>  On  a  motion  for  a  writ  of  certiorari  to  quash 
the  conviction : — Held  (1),  that,  irrespective  of 
the  question  whether  a  stamp  was  necessary 
upon  a  summons  in  a  Revenue  prosecution, 
■the  absence  of  a  stamp  did  not,  having  regard 
to  section  16  of  the  statute  20  &  21  Vict.,  c.  100, 
'deprive  the  Justices  of  jurisdiction  to  entertain 
and  proceed  with  the  case.  (2)  That  an  appeal 
lay  from  the  order  of  the  justices  dismissing 
the  complaint.  (3)  That  the  service  of  notice 
of  the  appeal  was  sufficient.  (4)  That  the 
^'  dismiss  without  prejudice "  on  the  20th 
December,  1895,  was  an  authorised  order,  and 
that  therefore,  even  assuming  the  causes  of 
complaint  to  have  been  identical,  it  was  no  bar 
to  the  subsequent  prosecution  in  1896.  Lawless, 
Appellant ;  M'Aleer,  Bespondent 

Ex.,  [1897]  2 1.  R.  248 

17. Licensing  SesaioJis— Jurisdiction  of 

Court  to  alter  a  decision  arrived  at  on  preceding 
■day —  Bectificationof  error' — Continuity  of  Session  ] 
At  the  Licensing  Sessions  held  at  Midleton  on 
■October  31  and  November  1,  1894,  an  applica- 
tion was  made  for  a  spirit  licence.  A  preliminary 
•objection  to  the  sufficiency  of  the  notice  of 
application  was  argued  before  the  Recorder 
'(sitting  as  chairman)  and  twenty-three  Justices 
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and  decided  against  the  applicant,  and  the  word 
"  rejected  "  was  entered  in  the  book  by  the 
Clerk  of  the  Peace.  After  the  hearing  and 
decision  of  other  cases  the  Recorder  (some  of  the 
Justices  having  left  the  Bench)  announced  that 
the  Court  reqmred  the  preliminary  objection  to 
be  re-argued  on  the  following  day.  Next 
morning,  November  1,  notwithstanding  protest, 
the  case  was  re-opened,  the  preliminary  objeotion 
re-argued,  the  ruling  of  the  preceding  day 
rescinded,  and  an  order  made,  after  examination 
of  witnesses,  granting  the  licence  to  the  appli- 
cant. On  motion  to  make  absolute  an  order 
for  a  writ  of  certiorari  to  bring  up  and  quash  the 
order  of  the  1st  November : — Held,  that  the 
motion  should  be  refused.  Per  Johnson,  J.  : 
The  Court  of  Annual  Licensing  Sessions  during 
its  sitting  has  the  same  jurisdiction  as  the  Court 
of  Quarter  Sessions  during  its  sitting  to  alter 
its  own  judgment  or  order  ;  and  the  continuity 
of  the  Session  is  not  interrupted  by  the  absence 
or  presence  of  individual  Justices  other  than 
the  statutory  Chairman.  B.  {Callaghan)  v. 
Becorder  and  Justices  of  Oork 

Q.  B.,  [1895]  2 1.  R.  350 

18. Notice    of    appeal — Conviction    by 

Justices  — •  Fishery  Acts  —  Service  on  solicitor  of 
party  —  Duration  of  solicitor's  authority  —  Petty 
Sessions  {Ireland)  Act,  1851  (14  efe  15  Vict., 
c.  93),  s.  25  (5).]  Notice  of  intention  to  prosecute 
an  appeal  against  a  conviction  under  the  Pisheiy 
Acts  was  served  upon  the  solicitor  who  had 
appeared  for  the  complainant  at  Petty  Sessions  t 
Held,  that,  his  retainer  having  come  to  an  end 
upon  the  making  of  the  order  at  Petty  Sessions, 
he  had  no  authority  to  accept  service  of  the 
notice  of  appeal,  and  that  there  was  no  valid 
service  of  the  notice.  B.  v.  Justices  of  Oxford- 
shire { [1893]  2  Q.  B.  149)  followed.  B.  {Hamilton 
V,  Chairman  and  Justices  of  County  Leitrim 

Q.  B.,  [1900]  2  I.  R.  397 
19. Notice  of  appeal  ^  Service  of  un- 
stamped copies — Petty  Sessions  {Ireland)  Act, 
1851  (14  <fc  15  Vict,  c.  93),  ss.  12,  24r~The 
Clerk  of  Petty  Sessions  {Ireland)  Act,  1858  (21  ib 
22  Vict,  c.  100),  ss.  8  (6),  14,  and  Schedule  0.] 
In  appeals  from  Petty  Sessions  service  of  an 
unstamped  copy  of  the  notice  required  by  section 
8  (6)  of  The  Clerk  of  Petty  Sessions  Act,  1858 
(21  &  22  Vict.,  c.  100),  is  sufficient,  provided 
the  original  is  duly  stamped.  B.  {Coicghlan) 
V.  The  Becorder  and  Justices  of  Oork  (30 
L.  R.  I.  679)  followed  and  extended. 
B.  {Brennan)  v.  The  Chairman  of  Quarter 
Sessions  and  Justices  of  Armagh 

Q.  B.,  29  I.  L.  T.  R.  137 

20. Notice  of  appeal — Su/mmary  jurisdic- 
tion— Practice — Public  Health  {Ireland)  Act, 
1878  (41  <fe42  Vict.,  o.  52),  *.  269.]  In  appeals 
to  Quarter  Sessions  under  the  Public  Health 
Act.  1878,  a  code  of  procedure,  complete  in 
itself,  Is  provided  by  section  269,  and  notice  of 
appeal  used  not  be  served  on  the  individual 
Justices  who  adjudicate  at  Peitv  Saasions. 
B.     (Lyster)    v.    Justices    of     Queen's     Co 
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{ [ISO)'  21. R.  132,n.)folIowed.  S.  (Commissioners 
of  Public  Works)  v.  Chairman  and  Justices  of 
County  Down  K.  B.,  [1902]  2  I.  R.  220  ; 

2  N.  I.  J.  R.  108 
Sub    nom.    R.    (Commissioners    of    Public 
Worhs)  v.  County  Council  of  Down. 

21. Order — Separate  charges — Conviction 

on  one — Omission  to  state  others  dismissed — 
Power  to  amend.]  On  a  summons  against  a 
publican  containing  five  separate  charges  under 
the  Licensing  Acts,  the  Justices  convicted  on 
one  charge  and  dismissed  the  other  four.  An 
entry  to  that  effect  was  made  in  the  order  book. 
On  appeal,  the  order  made  up  at  Quarter 
Sessions  recited  the  charges  and  conviction,  but 
omitted  to  recite  that  four  of  the  charges  were 
specifically  dismissed.  The  order  then  stated 
that  the  appeal  was  dismissed  : — Held,  that  the 
order  made  at  Quarter  Sessions  was  bad  and 
must  be  quashed.  Per  Lord  O'Brien,  L.C.J. — 
There  is  no  power  in  the  King's  Bench  Division 
to  amend  the  records  of  Courts  of  Quarter 
Sessions.  B.  (M'Ardle)  v.  Chairman  and 
Justices  of  Louth        K.  B.,  3  N.  I.  J.  R.  155 

22.  — —  Prohibition — Case  stated  by  Justices 
—20  <fc  21  Vict,  c.  43,  ss.  6,  li— Finality  of  the 
decision  of  the  Superior  Court.]  D.  was  sum- 
moned before  Justices,  under  the  Fisheries  Acts, 
for  not  making,  and  for  not  maintaining,  a 
legal  free  gap  in  his  weir  at  Lismore.  The 
Justices,  in  January,  1899,  convicted  him  for 
not  making  the  free  gap,  and  imposed  a  fine 
of  £1,000,  their  order  being  silent  as  to  the 
second  count— for  not  maintaining  it.  At  D.'s 
request  they  stated  a  case  for  the  opinion  of 
this  division,  setting  out  that,  as  they  had 
convicted  the  defendant  for  not  making  the 
gap,  they  considered  they  could  not  also  convict 
for  not  maintaining  it,  but  that,  if  wrong  in  this, 
they  were  of  opinion  that  the  gap  had  not  been 
legally  maintained  in  certain  particulars.  The 
Court  reversed  the  conviction  for  not  making, 
but  remitted  the  case  to  the  Justices  with  an 
expression  of  their  opinion  that,  by  reason  of 
a  certain  finding  of  fact  in  regard  to  the  non- 
maintenance  of  the  gap,  the  Justices  ought  to 
convict  the  defendant  for  not  maintaining  it, 
and  should  impose  in  respect  thereof  such 
penalty  as  was  right.  Thereupon,  on  the  29th 
July,  the  Justices  at  Petty  Sessions  made  an 
order  of  conviction  imposing  on  the  defendant 
a  penalty  of  £54.  The  defendant  appealed  from 
this  order  to  Quarter  Sessions.  The  prosecutor, 
on  the  13th  September,  obtained  a  conditional 
order  for  a  writ  of  prohibition,  directed  to  the 
Chairman  and  Justices,  who  when  the  Quarter 
Sessions  subsequently  met  on  the  20th  Septem- 
ber, adjourned  the  matter  pending  the  decision 
of  the  Court  whether  prohibition  should  go.  On 
motion  to  make  the  order  absolute : — Held 
(Murphy,  J.,  dissenting),  that  the  "  final  and 
conclusive  "  effect  of  the  decision  of  the  High 
Court  upon  the  case  stated,  and  the  "  abandon- 
ment "  by  the  acceptance  of  the  case  of  the 
alternative  right  of  appeal  to  Quarter  Sessions 
from  the  conviction  of  January,  1899,  did  not 
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preclude  the  defendant  from  appealing  to- 
Quarter  Sessions  from  the  Justices'  subsequent 
order  of  the  29th  July.  Qucere,  was  the  applica- 
tion for  the  writ  of  prohibition  premature?" 
B.  ( Drohan)  v.  Justices  of  County  Waterford 
Q.  B.,  [1900]  2  I.  R.  307  ;  33  I.  L.  T.  R.  168 

23. Recognisance  —  Summary  jurisdic- 
tion— Appeal — Several  complaints  joined  in  one- 
summons — Petty  Sessions  (Ireland)  Act,  1851 
(14  tfc  15  Vict.,  c.  93),  s.  24^County  Officers  and 
Courts,(Irdand)  Act,  1877  (40  &  41  Vict,  c.  56), 
s.  74.]  Where,  ia  a  prosecution  before  Justices 
at  Petty  Sessions  under  the  Fishery  Laws,  four 
persons  were  joined  as  complainants,  and  (the 
complaint  having  been  dismissed)  only  one  of 
the  four  entered,  in  appealing,  into  the  statutory 
recognisances : — Held,  that  he  was  entitled  to 
prosecute  the  appeal.  B.  (Gibson)  v.  Justices  of 
Fermanagh  Q.  B.,  [1897]  2  I.  R.  603 

See  Cases  under  Licensing  Acts. 

Appeal  against  a  fine  imposed  by  a  coroner 

30  I.  L.  T.  R.  17 
iSee  Coroner.     J. 

Appeal— Notice— 35   &   36  Vict.,  c.  94,  a. 

52  [1901]  2  I.  R.  130 

See  Licensing  Acts — Offences.    2. 

— ■ —  Direction    by    Coucuty    Court    Judge    om 

point  of  law  [1903]  2  I.  R.  671  ; 

37  L  L.  T.  R.  130  ;  3  N.  L  J.  R.  112 

See  Licensing  Acts — Licensing  Certificate, 

23. 

Disqualification  —  Bias  • —  Canvassing  and 

treating  37  I.  L.  T.  R.  55  ; 

3  N.  I.  J.  R.  177,  365 
See  Licensing  Acts — Licensing  Ceitiflcate. 
6. 

Equally  divided — Application  for  publican's 

licence  [1902]  2  I.  R.  252  ; 

1  N.  I.  J.  R.  85 
See  Licensing  Acts — Licensing  Certificate. 
11. 

Variation  of  tithe  rentcharge 

See    Cases    under    Tithe    Rentcharge— 
Variation. 

JUSTICES. 

[1916]  2  I.  R.  61S 

See  Criminal  Law — Practice.    14. 

[1916]  2  I.  R.  313,  320,  573,  579  ; 

50  L  L.  T.  R.  113 
See  Local    Goveinment  —  Roads.     27, 
28. 
Appeal     from — Several     appellants — One- 
entering  into  recognisance 

31  I.  L.  T.  46* 
See  Fishery.    7. 

Appointment  of  baronial  high  constable 

pro  tempore — Qv^  warranto 

30  I.  L.  T.  R.  74 
See  Quo  Warranto.    3. 

Caretaker  —  Collateral  agreement  ^  Sum- 

mary order  for  possession 
[1912]  2  I.  R.  349  ;  46  L  L.  T.  R.  74- 
See  Justices— Jurisdiction  (Petty  Sessions). 
18. 
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Caretaker — Put  into  possession  by  agent — 

Summons  for  possession  by  agent 

[1913]  2  I.  R.  113,  117  ;   46  I.  L.  T.  R.  176 

See  Landlord  and  Tenant— Possession. 

•  Case  stated — Decision  of  Superior  Court — 

Effect  of  [1900]  2  I.  R.  211 
See  Fisheries  Acts.    26. 
Case    stated — Jurisdiction    of    Divisional 


6. 


Court 
See  Game. 
Certificate 
iSee  Recognizance, 

Certiiicate — ^Under 


[1901]  2  I.  R.  423 
47  I.  L.  T.  R.  14 


3. 


■Absence  of  seal 
29  I.  L.  T.  617 
See  Local  Government — Medical  Officer. 

10. 
Oertiorari — Mistake  in  law — Estoppel 

[1900]  2  I.  R.  602,  610  ; 
34  I.  L.  T.  R.  129,  130 
See  Tithe  Rentcharge— Variation.    1. 
Conviction — Defect  in — Not  misleading — 
40   &  41  Vict.  0.  56,  sect.  76— Amend- 
ment [1912]  2  I.  R.  64 
See  Water.    1. 

-  Costs— Mandamus  30  I.  L.  Tt  R.  17 

See  Coroner.    1. 

-  Cottier   tenancy — Notice    to    quit — Sum- 

mary procedure — Demand  of  i)Ossession 
unnecessary  [1912]  2  I.  R.  545 

See  Landlord  and  Tenant— Notice  to  Quit.  3. 

-  Declining    jurisdiction — Caretaker — Colla- 

teral agreement       [1912]  2  I.  R.  349  ; 
46  I.  L.  T.  R.  74 
See  Justices— Jurisdiction  (Petty  Sessions). 
18. 

-  Ejectment  of  small  tenement — Summons 

by  one  joint  owner 

[1913]  2  I.  R.  381 ;  47  I.  L.  T.  R.  246 
See  Justices — Jurisdiction  (Petty  Sessions). 
46. 

-  Fishery  Act,   1848 — Jurisdiction — Several 

complainants — Certiorari 

1  N.  I.  J.  R.  209 
See  Fisheries  Acts.    2. 

-  Fishery  Acts — Penalty — Time  for  recovery 

— Continuing  offence    [1896]  2  I.  R.  93 
See  Fisheries  Acts.    25. 

-  Food  and  Drugs  Acts,  1875,  1899— Sum- 

mary procedure      [1902]  2  I.  R.  569 ; 

37  I.  L.  T.  R.  87 

See  Adulteration  (Food  and  Drugs).    15. 

-  Husband  deserting  or  wilfully  neglecting 

to  maintain  wife — 10  &  11  Vict.,  o.  84, 
s.  2  [1902]  2  L  R.  112; 

34  I.  L.  T.  R.  171 ;  1  N.  I.  J.  R.  3 
See  Husband  and  Wife- Desertion.    1. 

-  Illegal   fishing  —  Appeal  —  Mitigation  of 

statutory  penalty     [1894]  2  I.  R.  127, 
28  I.  L.  T.  R.  21 
See  Fisheries  Acts.    17. 

-  Irish   Education   Act,   1892 — ^Attendance 

Order — Form  of 
See  Schools. 

-  Jurisdiction 

See  Friendly  Sosiety. 
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Jurisdiction  48  I.  L.  T.  R.  246 

See  Licensing  Acts— Licensing  Certificate. 
22 

Jurisdiction  49  I.  L.  T.  R.  17 

See  Local  Government— Roads.    21. 

Jurisdiction  48  I.  L.  T.  R.  42 

See  Practice— Certiorari.   20. 

Jurisdiction— Dangerous  lunatic 

47  I.  L.  T.  R.  54 
See  Lunatic.    4. 

Jurisdiction   (Petty   Sessions) — Absentee 

from  military  custody  [1917]  2 1.  R.  7  ; 
50  I.  L.  T.  R.  197 
See  Military  Service. 
__ —  Jurisdiction — Order  authorising  entry  on 
lands  for  road  material 

[1916]  2  I.  R.  313,  320,  573,  579  ; 

50  I.  L.  T.  R.  113 

See  Local  Government — Roads.    27,  28. 

Jurisdiction  — •  Summary    oDnviction  — 

National  Insurance  Act,  1911 
[1913]  2  I.  R.  453  ;  47  I.  L.  T.  R.  172 
See  National  Insurance.    9. 

Licensing  Acts 

See  Cases  under  Licensing  Acts. 

Licensing  Acts — New  lioencs — Certificate 

— Provisional  valuation 
[1913]  2  I.  R.  332  i  47  I.  L.  T.  R.  110 
See  Licensing  Acts— Licensing  Certificate. 
29. 

Loan  fund  society — Renewal  of  note — 

Summary  jurisdiction 
[1899]  2  I.  R.  119  ;  32  I.  L.  T.  R.  177 
See  Loan  Fund  Society.    15. 

Notice  of  application  for  excise  licence — 

Service — -Next  resident  magistrate 
[1901]  2 1.  R.  497, 5D2  ;  35  I.  L.  T,  R.  109  ; 
1  N.  I.  J.  R.  42,  89 
See  Licensing  Acts— Licensing  Certificate. 
63. 

Obstruction  of  street  by  procession 

[1903]  2  I.  R.  82  ;  36  I.  L.  T.  R.  21  ; 
2  N.  I.  J.  R.  44 
See  Highway.    14. 
Offence  punishable  by  fine  only — ^Imprison- 
ment 46  I.  L.  T.  R.  44 
See  Licensing  Acts — Offences.    31. 

Offences — Trespass  in  pursuit  of  game — 

Summary  jurisdiction — Preservation  of 

Game   Act   (27  Geo.  III.,  Ir.,  c.  35), 

B.  10— Evidence       [1894]  2  I.  R.  12  ; 

28  I.  L.  T.  R.  5 

See  Game.    10. 

Order— Ambiguity  in        2  N.  I.  J.  R.  22 

See  Justices— Jurisdiction  (Petty  Sessions). 

67. 

—  Order  Book— 14  &  15  Vict.  c.  93,  s.  30 
[1912]  2  I.  R.  64 

See  Justices — Jurisdiction  (Petty  Sessions). 
72. 

Order  for  sureties  of  the  peace  and  good 

behaviour — Jurisdiction  to   be  shown 
ex  facie  [1912]  2  I.  R.  374 

See  Justices— Jurisdiction  (Petty  Sessions). 
128. 
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Order  for  possession — 14  &  15  Vict.,  o.  92, 

s.  15 — ^Execution  of  warrant — Relation 
back  [1912]  2  I.  K.  95,  290  ; 

46  I.  L.  T.  R.  229 
See  Negligence.    32. 
• — ■ —  Penalty  for  acting  as  district  councillor  or 
guardian    while    disqualified — Convic- 
tion— Summons — ^Negativing  exception 
[1912]  2  I.  R.  1 
See  Local  Government — Disqualification. 
14. 

• Poor  rate — Summary  procedure 

[1902]  2  I.  R.  536 ;  35  I.  L.  T.  R.  158 
See  Poor  Rate — ^Recovery.    4. 

■ Poor  rate — Warrant  to  levy — ^Addressed  to 

sheriff 

[1912]  2  I.  R.  57 
See  Poor  Rate  — R  c  very  ol.    7. 

Prevention  of  Cruelty  to  Children  Act, 

1 894— Appeal— Bail 

[1899]  2  I.  R.  310 
See  Criminal  Law  (General).    9. 

Property  in  possession  of  police — Delivery 

of  [1916]  2  I.  R.  616 
See  Criminal  Law — Practice.    14. 
Prosecution  for  acting  as  district  council- 
lor   when    disqualified — Prosecutor — 
Common    informer — Penalty — Appro- 
priation                   [1901]  2  I.  R.  39  ; 
34  I.  L.  T.  R.  34 
See  Local  Government — Disqualification. 
17. 

Publican's  licence — Absence  of  objection 

by  police — Unfitness  of  applicant — 
Justices  acting  on  their  own  know- 
ledge [1902]  2  I.  R.  142  ; 
34  I.  L.  T.  R.  186  ;  1  N.  I.  J.  R.  20 
See  Licensing  Acts — Licensing  Certificate. 
46. 

Refusal  of  party  aggrieved  to  prosecute — 

Summons — Incorporation  in  conviction 
[1912]  2  I.  R.  64. 
See  Justices — Jurisdiction  (Petty  Sessions). 
123. 

Repair  of  roads — Order  authorizing  con- 

tractor to  take  material — ^Area 

46  I.  L.  T.  R.  299 
See  Loeal  Government — Roads.    29. 

Road — Entry  to  obtain  materials  for  repair 

of — Contractor's  application  refused — 

Subsequent    application    by    county 

surveyor  [1912]  2  I.  R.  283  ; 

46  I.  L.  T.  R.  31 

See  Local  Government — Roads.    25. 

Sale  of  Poisons  Act,   1870 — Company — 

Common  informer     [1901]  2 1.  R.  589  ; 
1  N.  I.  J.  R.  190 
See  Poison. 


JUSTICES — continued. 

— —  Sanitary    authority — Neglect    to    supply 
water  to  dwelling-house 

[1912]  2  I.  R.  64 
See  Water.    1. 

■  Seed  rate — Proceedings  to  recover 

[1895]  2  I.  R.  449 
See  Seed  Potatoes  Supply  (Ireland)  Act, 
1890. 

Spirit  grocer— Application  for  certificate 

— ^Absence  of  objection  by  police 

[1901]  2  I.  R.  133,  162 
See  Licensing  Acts — Licensing  Certificate. 
--57. 

Sureties  of  the  peace  and  good  behaviour 

[1912]  2  I.  R.  64,  374 
See  Justices — Jurisdiction  (Petty  Sessions). 
123,  128. 

pursuit   of  game — Common 
[1902]  2  I.  R.  78  ; 
35  I.  L.  T.  R.  173 
See  Game.    7. 

Trespass  in  pursuit  of  game — Evidence 

[1901]  2  I.  R.  423 
See  Game.    6. 
— —  Trespass  in  pursuit  of  game — Small  Penal- 
ties  Act — ^Information    on   oath   not 
required  [1912]  2  I.  R.  44  ; 

46  I.  L.  T.  R.  9 
See  Justices — Jurisdiction.    130. 

Withdrawal  of  summons — Not  a  bar  to 

subsequent  prosecution 

[1912]  2  I.  R.  44  ;  46  I.  L.  T.  R.  9 
See  Justices — Jurisdiction  (Petty  Sessions). 
130. 

JUSTIFICATION. 

Defamation — Defence  of  fair  comment  and 

justification  —  Interrogatories  —  In- 
formation on  which  defamatory  state- 
ment founded — Names  of  informants 
46  I.  L.  T.  B.  77 
See  Practice — Discovery.    34. 

Of  words  in  their  natural  and  ordinary 

signification  —  Innuendo — Inconsistent 
findings  [1908]  2  I.  R.  521,  581 

-See  Practice— New  Trial.    6. 

Plea  of  39   I.  L.  T.  R.  149 

See  Practice — Pleading.     14. 

Plea  of   seditious  libel— 6  &  7  Vict.,  c.  96, 

s.   6  [1901]  2  I.  R.  569  ; 

34  I.  L.  T.  R.  207 
See  Defamation — Libel.     17. 

Slander — Remitting     action     to     County 

Court  [1899]  2  I.  R.  232 

See  Practice — Remitting.    81. 

■  Slander — Terms  as  to,  on  remitting  action 

28  I.  L.  T.  R.  136 
See  Practice — Remitting.    82. 
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KELP — Facilitiea  for  obtaining  seaweed  for — 

Fair  rent  [1904]  1  I.  R.  20  ; 

36  I.  L.  T.  R.  203  ;  2  N.  I.  J.  R.  203  ; 

3  N.  I.  J.  R.  187 

See  Land  Law  Acts— Fair  Rent.    28. 

KEY — Acceptance   by   landlord   of — Surrender 

of  tenancy  32  I.  L.  T.  R.  154 

/See  Landlord  and  Tenant— Surrender.    1. 

KING — Suing  by  Secretary  of  State — Preroga- 
tive— Right  to  select  Court 
ri901]  1  I.  R.  346  ;  1  N.  I.  J.  R.  204 
See  Practice — Transfer  of  Action.     19. 

KING'S  BENCH  DIVISION— Review  of  evi- 
dence grounding  conviction  by  inferior 
tribunal  43  I.  L.  T.  R.  170 

See  Justices — Jurisdiction  (Petty  Sessions). 
50. 


KNOWLEDGE. 

Local    or    scientific — Application    of,    by 

Judge  [1895]  2  I.  R.  603 
See  Justices— Jurisdiction  (Petty  Sessions). 
19. 
■  Of  guarantor's  death — Continuing  guaran- 
tee—Revocation      [1897]  1  I.  R.  575 
See  Principal  and  Surety — Contract.    4. 

Of  perishable  nature  of  goods — Carrier 

[1901]  2  I.  R.  13 
See  Carrier.    6. 

Of  right  to  lateral  support 

[1900]  2  I.  R.  269 
See  Easement.    4. 


KNOWLEDGE  AND   APPROVAL— Contents  of 

will  [1894]  1  I.  R.  7 

See  Probate  (and  Administration) — Giani 

of  Probate — Knowledge  of  Contents.  18. 
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LABEL 

Infringement — Label 

[19081 1  I.  R.  43,  73,  466  ;  42  I.  L.  T.  R.  169 
See  Trade  Mark.    5. 

Margarine  [1905]  2  I.  R.  147  ; 

39  I.  L.  T.  R.  18 
See     Margarine.    2. 

LABOURERS. 

Allotments  for — Application  for  resump- 
tion of  holding         37  I.  L.  T.  R.  218  ; 
4N.  I.  J.  R.  15 
See   Land    Law    Acts — Resumption    by 
Landlord.    14. 

Subletting  to — Kent  paid  in  labour 

[1894]  2  I.  R.  573  ;  28  I.  L.  T.  R.  87 
See  Land  Law  Acts — Subletting.    21. 

LABOURERS  (IRELAND)  ACTS. 

1. Additional  allotments  for  cottages  on 

lands  where  already  a  number  of  such  cottages 
have  been  built  by  the  district  council — Injustice 
to  owner  of  lands  occasioned  thereby — Vnsuit- 
ability  o/  such  a  building  scheme — Labourers 
(Ireland)  Act,  1883  (46  d:  47  Yict.,  c.  60),  «.  6— 
Labourers  (Ireland)  Act,  1906  (6  Mw. 
VII.,  c.  37),  s.  6.]  The  Provisional  Order 
made  by  the  inspector  of  the  Local  Government 
Board  authorised  the  taking  of  a  portion  of  a 
holding  by  the  district  council  for  the  purpose 
of  building  five  labourers'  cottages.  Another 
portion  of  the  same  holding  had  already  been 
taken  by  the  council  and  ten  cottages  had  been 
built  thereon : — Held,  upon  petition  to  the 
Uecorder  by  the  owner  of  the  lands  proposed  to 
be  taken,  that  this  ought  not  to  be  allowed,  and 
the  lands  proposed  to  be  taken  must  be  deleted 
.from  the  improvement  scheme,  and  the  Pro- 
visional Order  amended  accordingly.  Byrne  v. 
Eathdown  (No.  I)  R.  D.  C. 

Rec,  Dub.,421.  L.  T.  R.  11 

2. Additional    allotments    for    cottages 

belonging  to  district  council — Validity  of  petition 
against  Provisional  Order  signed  and  presented 
by  the  owner's  agent —  Objection  to  talcing  additional 
plots  on  a  small  holding  where  already  a  number 
of  such  plots  have  been  acquired  by  the  district 
council^Labourers  (Ireland)  Act,  1883  (46  cfc  47 
Vict.,  c.  60),  SB.  6  and  7 — Labourers  (Ireland) 
4c(,1896(59cfc60  Vict.,  c.  53),  s.  I  (5)~Labourers 
(Ireland)  Act,  1906  (6  Edw.  VII.,  c.  37),  f.  6.] 
Where  notice  of  an  improvement  scheme  and  a 
copy  of  the  Provisional  Order,  pursuant  to 
section  7  of  the  Labourers  (Ireland)  Act,  1883, 
as  amended  by  section  1  (5)  of  the  Labourers 
(Ireland)  Act,  1896,  are  served  by  the  district 
council  upon  the  agent  of  the  person  required 
to  be  served  under  the  said  sections,  such  agent 
is  a  "  person  interested  "  within  the  meaning 


LABOURERS  (IRELAND)  AC1&— continued. 
of  section  6  (2)  of  the  Labourers  (Ireland)  Act, 
1906,  and  as  such  is  entitled  to  sign  and  present 
a  petition  on  behalf  of  his  principals  against  the 
order  confirming  the  scheme.  A  Provisional 
Order,  made  in  pursuance  of  section  6  (1)  of  the 
Labourers  (Ireland)  Act,  1906,  authorised  the 
compulsory  acquisition  by  the  rural  district 
council  of  a  portion  of  a  holding  for  the  purpose 
of  providing  additional  plots  to  be  let  to  tenants 
of  cottages.  Another  portion  of  the  same 
holding,  comprising  6J  acres,  had  already  been 
taken  by  the  council  for  a  similar  purpose : — 
Held,  upon  petition  to  the  County  Court  by  the 
agent  of  the  owners  of  the  lands  proposed  to  be 
taken,  that  to  allow  this  would  ruin  the  holding 
as  a  farm  and  be  unreasonable  to  the  owners,  and 
that  the  Provisional  Order  must  be  amended 
by  deleting  the  lands  proposed  to  be  taken  from 
the  improvement  scheme.  Adair  v.  Baltinglass 
(No.  2)  B.  D.  C.  C.  C,  42  I.  L.  T.  R.  126 

3. Additional   plots — Power  of  sanitary 

authority  to  acquire  compulsorily  u,  second  half- 
acre  plot  for  the  purpose  of  adding  same  to  an 
existing  cottage  and  half -acre  allotment.]  Under 
section  16  of  the  Labourers  (Ireland)  Act,  1885 
(48  &  49  Vict.,  u.  77),  a  sanitary  authority 
which  has  already  acquired  a  cottage  and  half- 
acre  plot  under  the  Labourers  Acts,  1883-1896, 
has  power  to  acquire  by  compulsory  purchase 
an  additional  plot  of  ground  to  be  added  to  that 
already  acquired  by  them,  provided  that  the 
limit  of  one  statute  acre  imposed  by  the 
Labourers  (Ireland)  Act,  1892  (55&56  Vict., 
c.  7),  be  not  exceeded.  R.  (Coddington)  v.  Local 
Government  Board  K.  B.,  [1902]  2  I.  R.  222  ; 
361.  L.  T.  R.91  ;  2N.LJ.R.90 
Sub  nom.  Coddington  v.  Meath  B.  D.  Council 

4. Agreement    as    to    compensation— 

Jurisdiction  of  Local  Government  Board  arbitrator 
— Agreement  as  to  compensation — Labourers  Act, 
1906,  ss.  5,  6,  31 — Labourers  (Ireland)  Order, 
1906,  r.  60  (1).]  Where  proceedings  are  taken 
by  a  district  council  to  acquire  lands  under  the 
Labourers  (Ireland)  Act,  1906,  s.  6,  a  vaUd  agree- 
ment as  to  the  compensation  to  be  paid  and 
abatements  of  rent  to  occupying  tenants  may 
be  entered  into  between  the  council  and  all  the 
persons  interested  in  any  particular  plot  of 
ground  proposed  to  be  taken.  Such  agreement 
may  be  entered  into  at  any  time  before  adjudica- 
tion by  the  arbitrator,  and  does  not  require  the 
sanction  of  the  Local  Government  Board,  under 
r.  60  (1)  of  the  Labourers  (Ireland)  Order,  1906. 
After  such  an  agreement  has  been  entered  into, 
and  the  arbitrator  is  informed  of  it,  he  has  no 
jurisdiction  to  make  an  award  deciding  that 
amounts  dififerent  from  those  agreed  upon  should 


(  849  ) 


DIGEST  OF  CASES. 


(  850 


LABOURERS  (IRELAND)  ACTS— continued. 
be  paid  for  compensation  or  abatement  of  rent. 
Rule   60   (1)   either   does   not   apply   to   pro- 
ceedings  under   section    6,    or   is    ultra  vires. 
B.  (Crommelin)  v.  O'Neill 

App.,  [1909]  2  I.  R.  379  ;  43  I.  L.  T.  R.  79 

5. Agreement  as  to  price  —  Sanction  of 

.the  Local  Government  Board.]  Rule  60  (1)  of  the 
Labourers  (Ireland)  Order,  1906,  which  provides 
t)hat  "  any  arrangements  or  negotiations  by  a 
council  for  the  purchase  of  land  by  agreement 
■with  the  persons  interested  shall  be  subject  to 
and  conditional  on  the  sanction  of  the  Board 
being  given  to  the  terms  of  the  proposed  purchase 
and  to  any  loan  or  expenditure  required  for  the 
purpose  of  such  purchase,"  is  ultra  vires  as  placing 
an  unauthorised  restriction  on  the  power  of  a 
rural  district  council  to  acquire  land  by  agree- 
ment under  and  for  the  purposes  of  the  Labourers 
•(Ireland)  Acts.  Montgomery  v.  Ballymoney 
R.  D.  C.  C.  C,  42  I.  L.  T.  R.  27 

6. Appointment  of  trustees  to  receive 

liurchase-money  exceeding  £20,  not  less  than 
£200 — Application  by  receiver  for — JSow  made — • 
Interest.']  An  application  by  a  receiver  for  the 
appointment  of  trustees  to  receive  the  purchase- 
money  of  lands  taken  under  the  provisions  of 
the  Labourers  (Ireland)  Acts,  where  the  purchase- 
money  exceeds  £20,  and  is  less  than  £200,  must 
be  made  to  the  Judge  sitting  as  a  Land  Judge. 
Interest  on  the  purchase-money  will  be  directed 
to  be  paid  from  the  date  of  going  into  possession. 
lie  the  Estate  of  Richard  Warburton,  Oumer ; 
Ex  parte  The  Patriotic  Assurance  Company  of 
Ireland,  Petitioners  ;  and  in  the  Matter  of  the 
Labourers  {Ireland)  Acts,  1883  to  1896 

Ross,  J.,  39  I.  L.  T.  R.  126 
7. Arbitration  —  No  evidence  —  No  con- 
sent— 53  cfc  54  Vict,  t.  70,  Schedule  II.,  s.  7.] 
An  arbitrator,  for  the  purposes  of  the  Labourers 
Acts,  made  an  award  of  compensation  in  a  case 
where  land  was  compulaorily  acquired,  without 
the  consent  of  the  person  whose  land  was  taken 
and  without  evidence  as  to  value  : — Held,  that 
in  the  absence  of  consent  or  of  evidence  the 
arbitrator  had  no  jurisdiction  to  make  an  award. 
P.  (Laverty)  v.  Hewson  K.  B.,  45  I.  L.  T.  R.  6 

8.  Arbitrators'  award — Certiorari — 

Amount — Procedure  at  inquiry  —  Weight  of 
evidence.]  An  award  of  a  Local  Government 
Board  arbitrator  made  under  clause  7  of 
Schedule  II.  of  the  Housing  of  the  Working 
Classes  Act,  1890,  awarding  an  occupier  of  land 
the  sum  of  £16  9s.  2d.  for  land  taken  compul- 
fiorily  under  the  Labourers  Acts,  was  assailed 
by  the  occupier  of  the  land  on  the  ground  that 
it  was  against  evidence  and  the  weight  of 
evidence.  The  Court  declined  to  grant  a  writ 
of  certiorari  to  quash  it.  Labourers  (Ireland) 
Acts;  Crawford,  Otoner    K.  B.,  3  N.  I.  J.  R.  240 

9-  Building  contracts— "  Extras."]  Pay- 
ment for  extras,  in  absence  of  written  contract, 
not  recoverable.     Quinn  v.  Stranorlar  R.  D.  C. 

41  I.  L.  T.  290 

10.  — -  Certificate  of  amount  of  compensa- 
tion awarded —  Entry  on  lands — Right  to  interest— 


LABOURERS  (IRELAND)  ACTS— continued. 
Compelling  local  authority  to  give  certificate — 
Housing  of  the  Working  Classes  Act,  1890  (53  <fe  54 
Vict.,  c.  7,)  Sch.  II.,  Arts.  14,  16,  17,  23 — 
Labourers  {Ireland)  Act,  1906  (6  Edw.  VII., 
c.  37),  s.  II.]  A  rural  district  council  had  been 
authorised  to  acquire  some  plots  of  land  on  a 
certain  estate  for  the  purpose  of  the  Labourers 
Acts,  and  the  amounts  of  compensation  had  been 
fixed  by  arbitration  pursuant  to  the  said  Acts. 
The  total  amount  awarded  was  under  £60. 
The  contractor  for  the  council  had  entered  on 
the  lands  and  had  erected  a  gate  and  fencing, 
but  the  council  had  not  paid  the  compensation 
awarded  to  the  owner  or  lodged  it  in  Court. 
The  owner  applied  for  a  certificate  under  Art.  14 
of  the  Second  Schedule  of  the  Housing  of  the 
Working  Classes  Act,  1890  (incorporated  with 
the  Labourers  Acts),  stating  the  amount  of 
compensation  to  which  he  was  entitled  under 
the  arbitrator's  award,  with  interest  from  the 
date  of  entry  : — Held,  that  he  was  entitled  to 
such  certificate,  the  procedure  under  the  said 
Second  Schedule  not  having  been  impliedly 
repealed  by  section  11  of  the  Labourers  (Ireland 
Act,  1906.  In  re  Rathdrum  Rural  District 
Labourers  Order,  1913.     Carroll,  Owner 

Ch.  Div.,  49  I.  L.  T.  R.  197 

11. Contractor's  power  to  enter  upon 

lands  and  talce  stones — Right  to  blast  in  quarry — 
49  <fc  50  Vict.,  c.  59,  s.  14.]  The  power  conferred 
by  section  14  of  the  Labourers  (Ireland)  Act, 
1886,  upon  a  contractor  "  to  dig  for,  raise,  and 
carry  away  in  or  out  of  any  lands  any  stones  " 
required  for  building  labourers'  cottages  entitles 
him  to  resort  to  blasting  operations,  provided 
all  reasonable  precautions  are  used  for  the  pro- 
tection of  the  occupier  of  the  land.  Walker  v. 
M'  Gowan 

M.  R.,  [1911]  1  I.  R.  1  ;  45  I.  L.  T.  R.  133 

12.   Costs   of   arbitration  —  Labourers 

{Ireland)  Act,  1896  (59  dk  60  Vict,  c.  53),  s.  Sir- 
Housing  of  the  Working  Classes  Act,  1890 
(53  cfc  54  Vict,  ^.  70),  Schedule  2,  «.  29— Railways 
{Ireland)  Act,  1864  (27  <fc  28  Vict,  c.  71), 
s.  12 — Costs  of  conveyances — Review  of  taxa- 
tion— Rules  of  the  Supreme  Court  {Ireland)  July, 
1893,  General  Order  LXV.,  r.  65.]  Land  was 
taken  compulsorily  by  a  sanitary  authority 
under  the  Labourers  (Ireland)  Acts,  with  which 
the  second  schedule  of  the  Housing  of  the 
Working  Classes  Act,  1890,  is  incorporated. 
The  compensation  was  duly  assessed  by  an 
arbitrator  pursuant  to  the  said  Acts,  but  no 
application  for  costs  was  made  to  the  arbitrator 
by  the  owner,  pursuant  to  section  29  of  the  said 
second  schedule.  The  title  of  the  owner  was 
investigated,  and  a  conveyance  executed  by 
him  to  the  sanitary  authority.  The  bill  of  costs, 
furnished  by  the  solicitor  for  the  owner,  included 
not  only  the  costs  of  making  title  but  also  the 
costs  of  preparing  for  the  arbitration,  and 
attending  thereat.  The  bill  was  taxed  by  the 
Taxing  Master  of  the  Court  upon  the  requisition 
of  the  sanitary  authority,  pursuant  to  section  14 
of  the  Railways  (Ireland)  Act,  1864.  The  items 
relating  to  the  arbitration  were  objected  to  on 
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the  ground  that  no  certificate  had  been  obtained 
from  the  arbitrator,  who  alone  had  poWer  to 
award  them.  The  Taxing  Master  allowed  the 
items  : — Held,  on  an  application  to  review  the 
taxation,  that  the  Court  had  jurisdiction  under 
Order  LXV.,  rule  65,  of  the  Rules  of  July, 
1893,  to  review  the  decision  of  the  Master,  and 
that  the  items  relating  to  the  arbitration  should 
be  disallowed.  In  re  Agneiv  {Sanitary  Officer  of 
Caatleblayney  Union)  to  Keenan 

M.  R.,  [1900]  1  I.  R.  33 

13. Costs       of       Conveyance  — •  Owners 

in,  America — Practice  ih  Land  Judges'  Court.] 
A  rural  district  council  objected  to  pay  the 
costs  of  the  execution  of  a  conveyance  to 
them  of  land  which  they  had  acquired  oom- 
pulsorily,  by  two  of  the  owners  who  were 
resident  in  America,  and  also  to  pay  over  com- 
pensation money  till  the  conveyance  was 
executed.  The  Land  Judge  directed  that  they 
should  pay  the  money  into  Court,  and  pay  the 
costs  of  executing  the  conveyance,  and  of  the 
motion.     McCarthy's  Estate 

Ross,  J.,  1  N.  I.  J.  R.  50 

14. Costs  ol  making  title — Application  of 

Labourers  Act,  1906,  to  schemes  originated  under 
Labourers  Acts,  1883  to  1903 — Case  stated — 
Labourers  (Ireland)  Act,  1906,  s.  31,  and  Rules 
thereunder.]  The  defendant  council  on  August  3, 
1905,  made  a  scheme  under  the  Labourers 
(Ireland)  Acts,  1883  to  1903,  for  the  erection  of 
thirty-two  labourers  cottages.  All  the  neces- 
sary steps  up  to  and  including  the  absolute  order 
and  arbitrator's  award,  which  was  dated  May  6, 
1907,  were  carried  out  under  these  Acts.  The 
Labourers  (Ireland)  Act,  1906,  came  into  opera- 
tion on  November  1,  1906.  The  plaintiffs 
claimed  that  their  costs  of  making  title  to  land 
compulsorily  acquired  under  this  scheme  should 
be  taxed  under  the  old  rules  before  a  Taxing 
Master  of  the  High  Court.  The  defendants  and 
the  Local  Government  Board  contended  that 
they  should  be  taxed  under  the  rules  made  in  pur- 
suance of  the  Labourers  (Ireland)  Act,  1906,  s.  31. 
Plaintiffs  thereupon  issued  a  Civil  Bill  for  the 
amount  of  their  costs.  The  County  Court  Judge 
referred  the  bill  of  costs  to  his  Registrar  for 
taxation,  and  gave  a  decree  for  the  amount 
found  by  him.  Defendants  appealed  to  the 
Judge  of  Assize,  who  stated  a  case  at  the  request 
of  the  plaintiffs  for  the  opinion  of  the  King's 
Bench  Division  : — Held,  that  it  is  a  principle  of 
our  law  that  legislation  intended  to  affect 
procedure  prima  facie  operates  at  once,  and 
applies  to  proceedings  pending  when  the  Act 
was  passed,  and  that  as  section  31  of  the 
Labourers  (Ireland)  Act,  1906,  applied  to  costs — 
which  are  a  matter  of  procedure — the  rules  made 
thereunder  were  applicable  to  the  costs  in  this 
ease  ;  and  that  the  decision  of  the  learned 
County  Court  Judge  was  wrong,  and  must  be 
reversed.     Oaussen  v.  Magherafelt  R.    D    C 

K.  B.,  43  I.  L.  T.  R.  68 

15. Costs   of   making  title — Occupation 

interest — Local  Government  Board  Order,  1912 — 
Labourers  (Ireland)  Acts,   1883  to  1906.]    The 
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Local  Government  Board  Order  of  Feb.  13,  1912, 
providing  that  where  land  is  taken  for  a 
labourer's  cottage  from  an  occupier  who  is 
neither  owner  nor  lessee  thereof,  the  fee  payable 
by  the  rural  district  council  for  the  purpose 
of  deducing  title  is  10s.  6d.,  does  not  apply  to  a 
case  where  a  vendor  is  called  upon  to  show  and 
does  show  title  to  the  yearly  tenancy  in  the 
holding  out  of  which  the  plot  is  taken  : — Semble, 
the  order  applies  to  cases  only  where  the  title 
consists  of  a  short  abstract,  consisting  of  a  copy 
of  the  Fair  Rent  Order,  and  not  to  cases  where 
title  has  to  be  deduced  from  a  previous  owner. — • 
Mitchell  and  Taggart  v.  Ballymoney  Rural 
District  Council     ~  Co.  Ct.,  47  I.  L.  T.  23F 

16. Costs    of    making    title— Lo6o»rers 

(Ireland)  Order,  1909,  r.  55.]  Section  31  (1)  of 
the  Labourers  (Ireland)  Act,  1906,  and  r.  55  of 
the  Labourers  (Ireland)  Order,  1909,  are  retro- 
spective, so  as  to  displace  the  jurisdiction  of  the 
Taxing  Masters  of  the  High  Court,  in  respect  of 
the  taxation  of  a  bill  of  costs,  which  was  for 
work  done  before  the  passing  of  the  Labourers 
(Ireland)  Act,  1906,  and  was  awaiting  taxation 
at  the  date  of  the  making  the  Labourers  Order 
of  1909.  R.  (Lady  Mowbray  and  Stourton)  v. 
Local  Government  Board)  (42  I.  L.  T.  R.  255  ; 
43  I.  L.  T.  R.  76.)  distinguished.  Monaghan 
Rural  District  Council  v.  Smith 

Barton,  J.,  App.,  [1910]  1  I.  R.  386,  389 

17. Costs  of  owner  or  lessee — Labourers 

(Ireland)  Order,  1909,  r.  55  (8)  and  (9).]  A 
judicial  tenant  upon  whose  holding  a  fair  rent 
has  been  fixed  under  the  Land  Law  (Ireland) 
Acts  is  an  owner  or  lessee  within  the  meaning 
of  r.  55  (8)  of  the  Labourers  (Ireland)  Order 
1909,  and  a  solicitor  acting  on  his  behalf  may 
exercise  his  option  under  r.  55  (8)  and  claim  the 
fee  payable  for  deducing  title  to  and  completing 
the  transfer  of,  lands  taken  under  the  Labourers 
(Ireland)  Acts,  without  taxation.  Elliott  and 
Magee  v.  Strarwrlar  R.  D.  C. 

Cir.  Cas.,  Palles,  C.B.,  44  I.  L.  T.  R.  95 

18. Costs    of    owner — Taxation    of— 

Labourers  (Ireland)  Act,  1906  (6  Edw.  VII., 
c.  37),  s.  31.]  The  Local  Government  Board 
claimed  that  under  and  by  virtue  of  r.  55  of  the 
Labourers  (Ireland)  Order,  1909,  made  in 
pursuance  of  section  31  of  the  Labourers 
(Ireland)  Act,  1906,  they  were  entitled  to  refer 
the  costs  incurred  by  an  owner  in  making  title 
to  lands  compulsorily  acquired  for  the  purposes 
of  the  Labourers  Acts  to  their  own  solicitor  for 
taxation,  and  not  to  the  Taxing  Master  of  the 
High  Court ;  that  they  were  entitled  to  have 
such  taxation  conducted  in  the  absence  of  the 
solicitor  for  the  owner,  and  that  they  were  not 
bound  to  furnish  him  with  any  particulars  as 
to  the  items  of  deduction  or  to  indicate  how  the 
amount  of  their  certificate  of  taxation  had  been 
arrived  at : — Held,  that  section  31  authorises 
the  fixing  of  a  scale  for  owners'  costs,  an(^  also 
authorises  the  setting  up  of  an  independent 
authority  to  tax,  and  that  the  selection  of  such 
authority  lies  with  the  Local  Government 
Board,  JBut  that  no  scale  or  rule  can  be  sup- 
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ported  which  in  terms  or  impliedly  excludes  the 
owner  from  attending  on  the  taxation,  and  that 
the  certificate  issued  by  the  Local  Government 
Board  being  in  the  nature  of  an  order  for  pay- 
ment amounted  to  a,  judicial  act,  and  was 
therefore,  a  proper  subject  of  certiorari.  S. 
{Lady  Mowbray  and  Stourton)  v.  Local  Oovern- 
ment  Board  for  Ireland 
K.  B.,  App.,  42  I.  L.  T.  R.255  ;  43 1.L.T.R.76 

19. Costs   ol   payment   out   of   Court.] 

Lands  taken  by  a  rural  council  under  the 
Labourers  Acts  were  subject  to  four  mortgages. 
The  council  called  for  a  conveyance  of  the  land 
from  the  owner  and  the  four  mortgagees,  and  the 
owner  failed  to  procure  the  concurrence  of  the 
fourth  mortgagee  in  this  arrangement.  The 
council  thereu^n  lodged  the  money  in  Court. 
On  an  application  by  the  owner  that  it  should  be 
paid  out  to  the  first  mortgagee  in  part  extin- 
guishment of  his  mortgage  debt : — Held,  that 
that  should  be  done,  and  that  the  rural  council 
should  pay  the  costs  of  the  application,  there 
having  been  no  "  wilful  default  "  on  the  part  of 
the  owner  within  the  meaning  of  section  80  of 
the  Lands  Clauses  Act,  1845.  Magherafelt 
Guardians  v.  M' Bride 

M.  R.,  40  I.  L.  T.  R.  211 

20. Costs  ol  payment  out  ol  Court.]   The 

owner  of  lands  taken  under  the  Labourers  Acts 
declined  to  accept  the  amount  of  compensation 
that  had  been  awarded  to  him  or  to  make  title, 
and  the  money  was  lodged  in  Court  by  the  rural 
council : — Held,  that  the  rural  council  should 
not  be  ordered  to  pay  the  owner's  costs  of  an 
application  to  draw  the  money  out  of  Court,  as 
the  owner  had  been  guilty  of  "  wilful  default  " 
within  the  meaning  of  section  80  of  the  Lands 
Clauses  Act,  1845.  Boscrea  Guardians  and 
Wallace  M.  R.,  40  I.  L.  T.  R.  211 

21.  — -  Costs  of  payment  out  of  Court — 
Separate  applications.'}  Semble,  where  separate 
sums  are  lodged  separately  under  the  Lands 
Clauses  Act  to  the  credit  of  the  same  person  or 
the  same  title  in  respect  of  lands  taken  under  the 
Labourers  (Ireland)  Acts,  the  intention  to  draw 
such  sums  out  of  Court  should  be  effectuated  by 
one  application  to  the  Court.  Stranorlar  B.  C. 
V.  Boyton  M.  R.,  41  I.  L.  T.  R.  80 

22. Cottage  let  to  labourer  by  sanitary 

authority — Agreement  by  lessors  to  keep  in 
repair — Cottage  becoming  unfit  for  habitation — 
Bight  of  action  upon  agreement — Cottier  tenancy — 
Statutory  remedy  to  withhold  rent  not  exclusive 
remedy — Labourers  (Ireland)  Act,  1883  (46  cfc  47 
Vict,  c.  60),  s.  1.3 — Landlord  and  Tenant  Law 
Amendment  Act  {Ireland),  1860  (23  cfc  24  Vict., 
c.  154),  s.  83.]  By  the  Labourers  (Ireland)  Act, 
1883,  s.  13,  the  power  of  a  sanitary  authority 
to  make  lettings  of  cottages  erected  by  them 
under  the  Act  is  "  upon  such  terms  and  con- 
ditions that  the  tenancies  created  by  such 
lettings  shall  be  cottier  tenancies  within  the 
meaning  of  the  Landlord  and  Tenant  Law 
Amendment  Act,  1860."  By  section  83  of  the 
latter  Act  the  landlord  of  a  cottier  tenancy  is 
bound  to  keep  and  maintain  the  house  in  tenant- 
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able  condition  and  repair ;  and  in  case  it  shall! 
be  proved  that  by  the  landlord's  default  it  is- 
unfit  for  occupation  by  reason  of  the  want  of  such 
repairs,  "  no  rent  or  compensation  for  the 
occupation  of  the  said  tenement  during  the  time 
it  shall  continue  in  such  state  and  condition  shall 
be  recoverable."  The  defendants,  a  sanitary 
authority,  having  acquired  a  plot  of  land  under 
the  Labourers  (Ireland)  Acts,  and  erected  a 
cottage  on  it,  let  the  cottage  to  the  plaintiff,  an 
agricultural  labourer,  by  an  agreement  in  writing- 
which  provided  that  the  lessors  should  keep  the 
premises  in  tenantable  condition  and  repair 
during  the  tenancy.  The  defendants  allowed 
the  cottage  to  get  into  disrepair,  so  that  it 
became  unfit  for  habitation  : — Held,  that  the 
plaintiff  had  a  right  of  action  against  the  defen- 
dants for  damages  for  breach  of  the  agreement 
to  keep  in  repair,  and  was  not  confined  to  the 
statutory  remedy  given  by  the  Act  of  1860. 
Ocmnihan  v.  Scariff  Bural  District  Council 

K.  B.,  [1914]  2  I.  R.  81 

23. ■  Cottage    erected    on    unauthorised 

plot.]  Where  a  board  of  guardians  proceed  to- 
erect  labourers'  cottages  on  a  plot  other  than 
that  granted  by  the  Provisional  Order  after 
notice  from  the  occupier,  an  ejectment  on  the 
title  lies  at  his  suit.  O'SulUvan  v.  Mitchdstown 
Guardians  Cir.  Cas.,  Sir  P.  O'Brien,  L.C.J.„ 

30  I.  L.  T.  110 

24. •  Cottage,  with  knowledge  of  owner^ 

erected  on  unauthorised  lands.]  Where  the 
guardians  of  a  union  obtained  a.  site  for  a 
labourer's  cottage  on  a  fanner's  land,  and  the 
site  was  afterwards  changed  without  notifying 
the  plaintiff,  but  plaintiff  did  not  object  or  take 
action  during  the  work  of  erection : — Held,  an 
ejectment  on  the  title  did  not  lie.  O'SuUivan 
V.  Guardians  of  the  Mitchelstown  Union  (30  I.  L. 
T.  110)  distinguished.  Lawton  v.  Guardians  of 
the  lAsmore  Union  Co.  Ct.,  31  I.  L.  T.  36 

25. ■  Cottage — Preference  on  first  letting — 

Bight  to  particular  cottage — Discretion  of  district 
council — Letting  to  labourer  on  whose  behalf  no 
representation  had  been  signed — Labourers 
{Ireland)  Act,  1906  (6  Edw.  VII.,  c.  37),  <,.  29— 
Effect  of  section  apart  from  regulations  made 
under  it.  A  district  council  had  acquired  land 
under  an  improvement  scheme  made  under 
the  Labourers  (Ireland)  Acts,  and  founded  on 
"  representations "  made  by  certain  agricul- 
tural labourers,  of  whom  the  plaintiff  was  one. 
When  eight  cottages,  out  of  a  large  number 
comprised  in  the  scheme,  had  been  built,  the 
council  allotted  one  of  them  to  K.,  an  agricul- 
tural labourer,  who  had  not  signed  any  of  the 
representations  on  which  the  scheme  was 
founded,  but  whose  needs  were  more  urgent 
than  the  plaintiff's.  Prior  to  the  erection  of  the 
remaining  cottages  under  the  scheme  the  plain- 
tiff brought  an  action  against  the  council  for  a 
declaration  that,  under  section  29  (2)  of  the- 
Labourers  (Ireland)  Act,  1906,  he  was  entitled 
to  a  preference  as  against  K.,  or  any  other  person 
on  whose  behalf  no  representation  was  lodged,  to 
be  admitted  as  tenant  on  the  first  letting  of  the- 
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cottage,  and  claiming  possession  and  an  injunc- 
tion and  damages  : — Hdd,  affirming  the  decision 
of  the  Court  of  Appeal  in  Ireland  ([1914]  1  I.  R. 
208),  that  the  plaintiff's  action  was  not  main- 
tainable. Held,  by  Viscount  Haldane,  L.C., 
I/ord  Dunedin,  Lord  Atkinson,  Lord  Parker  of 
"Waddington,  and  Lord  Parmoor,  that  the  plain- 
tiff had  not  a  preferential  right  to  any  particular 
cottage.  Condon  r.  MitcheUtown  Sural  District 
■Council  ([1914]  1  I.  R.  113,  118)  approved. 
Held,  by  Lord  Dunedin,  Lord  Atkinson,  Lord 
Sumner,  and  Lord  Parmoor,  that  the  preference 
on  the  first  letting  of  cottages  to  labourers  on 
whose  behalf  representations  have  been  made, 
referred  to  in  section  29  of  the  Labourers 
•(Ireland)  Act,  1906,  is  not  an  absolute  preference, 
l)ut  only  a  preference  caeteris  paribus.  Quaere, 
per  Lord  Atkinson,  does  section  29,  apart  from 
regulations  made  under  it,  confer  a  right  of  pre- 
ference? Marrony.  Cootehill(No.  2)  Rural  District 
Council  H.L.,  [1915]  1  I.  R.216;  49  L  L.T.  R.105 

26.  • Demesne — Compulsory  acquisition  of 

iand—Petition—ie  &  47  Vict.,  c.  60,  s.  6.]  The 
fact  of  a  portion  of  a  demesne  having  been  within 
a  recent  period  in  the  hands  of  an  agricultural 
tenant,  and  cut  from  immediate  access  to  the 
Test  of  the  demesne,  is  not  evidence  of  an 
intention  to  undemesne.  Duckett  Stewart  v. 
■Carlow  Rural  Council  43  I.  L.  T.  86 

27.  Demesne  —  Petition  against  Pro- 
visional Order — Improvement  scheme  interfering 
•with  the  demesne  and  amenity  of  residence,  of 
owner  of  lands  proposed  to  be  taken — Definition 
of  "  demesne" — Evidence  as  to  the  lands  being 
undemesned — Interference  with  owner's  "  home 
Jarm" — Right  of  petitioner  to- costs — 46    &  47 

Vict.,  c.  60,  s.  6,  and  6  Edw.  VII.,  c.  37,  s.  6.] 
A  Provisional  Order,  made  in  pursuance  of 
section  6  (1)  of  the  Labourers  Act  of  1906, 
authorised  the  compulsory  acquisition  by  the 
Tural  district  council  of  a  plot  of  ground  belonging 
to  the  petitioner.  The  petitioner's  lands  con- 
sisted of  two  parts — separated  by  a  public 
road — the  larger  part  consisting  of  about  92 
acres,  on  which  the  mansion  house  stood  ;  the 
smaller  part  consisting  of  about  15  acres.  The 
portion  containing  the  92  acres  was  admittedly 
•demesne,  and  a  wall  surrounded  it  where  the 
Toad  divided  the  lands  into  two.  A  cottage 
built  on  the  15-acre  portion  was  now  occupied 
by  the  petitioner's  chauffeur,  but  it  had  twice 
been  let,  for  some  years,  to  weekly  tenants  not 
in  the  employment  of  the  petitioner.  The  plot 
which  the  district  council  were  authorised  to 
take  was  part  of  the  15-acre  portion  : — Held, 
on  a  petition  by  the  owner  of  the  lands  to  the 
•County  Court  against  the  compulsory  acquisition 
of  the  plot,  that  the  15  acres  were  still  portion 
of  the  demesne,  as  under  the  circumstances  these 
lands  had  not  been  undemesned.  Held  further, 
■that  as  the  improvement  scheme  of  the  district 
■council  would  thus  interfere  with  the  demesne 
and  amenity  of  residence  of  the  petitioner, 
•contrary  to  the  pro-visions  of  section  6  of  the 
Labourers  Act  of  1883,  the  scheme  must  be 
altered    and   the   Provisional   Order   amended 
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accordingly.  Definitions  of  "  demesne  lands  " 
in  Grifflin  v.  Taylor  {16  L.  B.  I.  197)  considered. 
Magner  v.  Hawkes  (32  L.  R.  I.  285)  and  Pratt 
V.  Gormanston  ([1894]  2  I.  R.  557 ;  28  L  L. 
T.  R.  69)  followed  as  to  evidence  of  the  lands 
being  undemesned.  Semble,  where  a  petitioner, 
under  section  6  of  the  Labourers  Act  of  1906, 
proves  that  the  lands  proposed  to  be  taken  were 
at  one  time  demesne,  the  onus  of  proving  them 
to  be  undemesned  lies  on  the  respondents  (the 
rural  district  council).  Darley  v.  Bathdown 
{No.  1)  B.  D.  G.  Rec,  42  I.  L.  T.  R.  12 

28. Eviction  of  labourer's  cottage— ^d, 

1883,  s.  13 — Landlord  and  Tenant  {Ireland)  Act, 
1860,  ss.  81,  86 — Bepresentatives  of  labourer  in 
possession  and  paying  rent.'\  B.,  a  labourer,  in 
possession,  by  virtue  of  an  agreement  with  the 
guardians,  of  a  cottage  under  the  Labourers 
Acts,  died  in  1899.  His  sister  afterwards  re- 
mained in  possession  for  a  considerable  time 
and  paid  the  rent : — Held,  that  she  could  be 
evicted  under  the  procedure  of  section  86  of 
Deasy's  Act ;  a  new  tenancy  from  year  to  year 
need  not  be  presumed  merely  from  passession 
and  payment  of  rent.  Tullamore  Rural  District 
Council  V.  Burke:  K.  B.,  36  I.  L.  T.  R.  182  ; 

2  N.  I.  J.  R.  55 

29. Exchange    of   plots  —  Improvement 

Scheme — Application  purporting  to  come  from 
rural  district  council  although  no  resolution  author- 
ising it  was  passed^— Contractor — Entry — Tres- 
pass— Lodgment  of  purchase-money  in  bulk  sum.l 
Where  a  Provisional  Order  was  made  by  the 
Local  Government  Board  sanctioning  an  im- 
provement scheme  by  a  rural  district  council, 
and  it  becoming  desirable  to  exchange  a  plot 
which  had  been  taken  by  the  council  for  another 
plot,  the  Local  Government  made  a  sealed  order 
authorising  the  exchange.  This  order  was  made 
in  response  to  a  letter  of  the  council's  solicitor, 
but  there  was  not  any  resolution  of  the  council 
authorising  such  an  application : — HM,  that 
the  order  was  void  and  did  not  render  a  sub- 
sequent entry  by  the  contractor  for  the  council 
on  the  original  plot  a  trespass.  Held  also,  that 
the  lodgment  in  one  bulk  sum  was  a  sufficient 
compliance  with  section  4  of  the  Labourers  Act 
1896  (59  &  60  Vict.,  c.  53).  Decision  of  Ross,  J. 
([1909]  1  I.  R.  367)  reversed.  Hoafori  v. 
0'  Regan 

Ross,  J.,  for  Barton,  J.,  [1909]  1  L.  R.  367 ; 
App.,  [1911]  1 1.  R.  467  ;  44 1.  L.  T.  R.  45 

30. Failure  to  make  arrangements  for 

erection  of  dwellings — Lands  taken  compulsorUy 
— Erection  of  labourers'  dwellings  within  specified 
time — Bight  of  owner  of  lands  compulsorUy  taken, 
to  re-conveyance — Labourers  {Ireland)  Act,  1883 
(46cfc  47  Vict.,  0.  60),  s.  15.]  The  defendant 
council  obtained  a  provisional  order,  dated  the 
24th  July,  1912,  authorising  them  to  acquire 
compulsorily  for  the  erection  of  labourers' 
dwellings  {inter  alia)  certain  lands  of  the  plaintiff, 
which  order  was  confirmed  by  the  Local  Govern- 
ment Board  on  the  27th  September,  1912.  An 
executed  deed  of  transfer  of  the  plaintiff's  lands 
was  delivered  to  the  defendants  on  the  19tli 
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December,  1913.  On  the  22nd.  January,  1914, 
the  defendants  issued  advertisements  inviting 
tenders  for  the  erection  of  the  dwellings,  but 
received  no  tenders  for  the  erection  of  the 
dwelUngs  to  be  erected  on  the  lands  acquired 
from  the  plaintiff,  and  further  advertisements, 
published  on  the  8th  February,  1914,  4th  March, 
1914,  and  6th  January,  1915,  also  resulted  in  no 
tenders  being  made.  An  advertisement,  how- 
ever, published  on  the  5th  February,  1914, 
asking  for  tenders  for  the  fencing  of  the  plaintiff's 
lands,  produced  a  tender,  and  the  fencing  of  the 
lands  was  completed  in  the  month  of  April,  1914. 
No  further  steps  were  taken  by  the  plaintiffs, 
and  on  the  18th  February,  1916,  the  plaintiff 
issued  an  Equity  Civil  Bill,  claiming  the  re-con- 
veyance of  the  lands  acquired  from  him.  On 
the  hearing  of  a  case  stated,  Jield,  by  the  Court 
of  Appeal  (Rouan  and  Molony,  L.J  J.,  the  Lord 
Chancellor  diss,),  that  the  defendants  had  failed 
to  make  arrangements  for  the  erection  of  the 
dwellings  within  section  15  of  the  Labourers 
(Ireland)  Act,  1883,  and  that  the  plaintiff  was 
entitled  to  a  re -conveyance.  Acheson  v.  Cavan 
Rural  District  Council  App.,  [1918]  1  I.  R.  76  ; 
52  I.  L.  T.  R.  69    [And  see  Nos.  55  &  59] 

31. Home  farm — Compulsory  acquisition 

of  lands  for  labourers'  cottages — Petition — 46  dk  47 
Vict.,  c.  60,  s.  6.]  In  determining  whether  or  not 
lands  are  a  home  .farm  the  crucial  date  is  the 
time  when  the  scheme  is  formulated.  If  the 
lands  claimed  as  a  home  farm  are  occupied  by 
the  owner  of  a  mansion  house  and  demesne,  and  ~ 
the  mansion  house  is  let  to  a  tenant  to  whom  the 
produce  of  the  home  farm  is  soldj  the  land  ceases 
to  be  a  home  farm.  Bruen  v.  Carlow  Sural 
Council  Co.  Ct.,  43  I.  L.  T.  122 

32. "  Home      farm  "  —     Improvement 

scheme  interfering  with  owner's"  home  farm  "  and 
the  amenity  of  his  residence.]  Where  the  lands 
proposed  to  be  taken  compulsorily  under  the 
Labourers  Acts  form  portion  of  the  owner's 
"  home  farm,"  and  where  their  acquisition  would 
interfere  with  the  amenity  of  his  residence,  so 
much  of  the  improvement  scheme  as  includes 
such  lands  will  be  disallowed  with  costs  upon 
the  petition  of  the  owner.  Definition  of  "  home 
farm  "  in  Hamilton  v.  Sharpe  (20  L.  R.  I.  224) 
applied.    Spring  v.  South  Dublin  R.  D.  C. 

Rec.  Dub.,  41  I.  L.  T.  R.  149 

33. Improvement     scheme — Action    to 

restrain  breach  of  trust — Application  for  letting  of 
cottage — Right  of  preference — Scheme  not  founded 
on  applicant's  representation — Special  damage-^- 
Joinder  of  Attorney-General — Labourers  (Ireland) 
Act,  1883  (46cfc  47  Vict,  c.  60),  s.  li— Labourers 
{Ireland)  Act,  1906  (6  Edw.  VII.,  c.  37),  s.  29— 
Practice — Action  against  public  body — Naming 
special  defendants — Costs.]  The  defendants  had 
acquired  a  plot  of  land  under  an  improvement 
scheme  under  the  Labourers  (Ireland)  Acts,  and 
built  a  cottage  on  it.  The  plaintiff,  who  was  an 
agricultural  labourer,  but  who  had  not  signed  the 
representation  on  which  the  scheme  was  founded, 
and  was  not  one  of  the  persons  on  whose  represen- 
tation it  was  founded,  applied  to  the  defendants 
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to  have  the  first  letting  of  the  cottage  made  to 
him.  No  other  person,  quahfied  to  have  a  letting 
made  to  him  under  the  Acts,  applied  for  a  letting. 
The  defendants  rejected  the  plaintiff's  applica- 
tion, and  let  the  cottage  to  a  person  not  an  agri- 
cultural labourer.  The  plaintiff  having  brought 
an  action  claiming  an  injunction  and  damages  ; — ■ 
Held,  that  as  no  private  legal  right  of  the  plaintiff' 
had  been  infringed,  he  could  not  sustain  the- 
action.  Held  also,  that  even  if  the  Attorney- 
General  was  joined  as  a  plaintiff,  the  action  would 
not  be  maintainable.  Tevlin  v.  Lisnaskea: 
Rural  District  Council,  ([1914]  2  I.  R.  15),  dis- 
tinguished. When  misconduct  in  the  perfor- 
mance of  their  duties  is  alleged  against  a  public 
body,  and  it  becomes  necessary  to  take  legal 
proceedings  against  them,  the  individual 
members  who  are  principally  responsible  ought 
to  be  made  special  defemianta  for  the  purpose  of 
visiting  them  with  the  costs  of  the  action.. 
O'Shea  v.  Cork  Rural  District  Council 

M.  R.,  [1914]  1  I.  R.  16 

34. Improvement  scheme — Omitted  in- 
terest— Lands  compulsorily  taken — Order  of  Local' 
Government  Board  under  section  6  (4)  of  Labourers 
Act,  1906 — Jurisdiction  not  on  face  of  order — 
Certiorari — Prohibition.]  0.,  who  had  an  interest, 
in  the  property  taken  under  the  Labourers  Act, 
was  not  served  with  notice  of  the  scheme,  and 
the  arbitrator  omitted  his  name  in  making  the- 
award.  He  applied  for  prohibition  and  certiorari- 
to  quash  a  confirmation  order  made  by  the 
Local  Government  Board  under  6  Edw.  VII., 
0.  37,  s.  6  (4) : — Held  (1),  that  the  confirmation, 
made  by  the  Local  Government  Board  was  not 
a  judicial  act  capable  of  being  reviewed  on 
certiorari.  Eustace's  Case  (44  I.  L.  T.  R.  176) 
followed  and  applied.  (2)  That  even  if  the  order- 
of  confirmation  was  bad  on  its  face,  it  was  still 
a  valid  order.  As  the  arbitrator's  award  did  not 
mention  O.'s  name,  according  to  the  Omagh- 
Case  ([1907]  2  I.  R.  310)  the  award  did  not 
affect  his  interest.  His  interest,  therefore,  not 
being  affected,  the  Court  would  not  in  their 
discretion  issue  a  writ  of  prohibition.  R.  (Green)Y.. 
Local  Government  Board  K.  B.,  45  I.  L.  T.  R.  65 

35. Improvement  scheme— Notices   not 

served — Confirmation  of  provisional  orders — 
Powers  of  Local  Government  Board — Arbitra- 
tor's award — Basis  of  compensation — Certiorari.^' 
The  power  to  confirm  provisional  orders  under 
section  6  (4)  of  the  Labourers  Acts,  1906,  is. 
conditional  on  the  Local  Government  Board 
being  satisfied  that  the  prescribed  regulations, 
have  been  in  all  respects  complied  with,  and 
therefore  where  an  order  of  confirmation  made 
by  the  Local  Government  Board  under  the  said 
section  omits  to  state  that  they  are  so  satisfied, 
such  order  is  not  a  sufficient  order  of  confirma- 
tion within  the  meaning  of  the  section,  being 
bad  on  its  face,  and  will  be  set  aside  on  certiorari. 
In  re  Keller  (22  L.  R.  L  158),  Ex  parte  Cowan 
(3  B.  &  Aid.  123),  Christie  v.  Unwin  (11  A.  &  E. 
373),  and  Gossett  v.  Howard  (10  Q.  B.  359) 
considered  and  applied.  The  necessity  for 
notices  under    the  Labourers  Acts  discussed.^ 
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Where  a  tenant  has  purchased  her  holding  under 
the  Land  Purchase  Acts,  but  the  arbitrator 
appointed  for  the  purposes  of  the  Labourers' 
Acts  awards  compensation  on  the  basis  of  land- 
lord and  tenant,  such  award  will  not  be  set  aside 
on  certiorari,  but  the  tenant  purchaser  will  be 
entitlfid  to  the  whole  compensation  awarded  to 
both  landlord  and  tenant,  herrights  not  beingpre- 
judiced  by  such  award.  R.  ( Whyte)  v.  L.  GJB.  for 
Ireland  and  Dickenson    K.  B.,  43  I.  L.  T.  R.  216 

36. Improvement  scheme  —  Owner  not 

served  personally  or  by  agent — Confirmation  of 
provisional  order — Ministerial  Act — Certiorari — 
Labourers  (Ireland)  Act,  1906  (6  Edw.  VII., 
c.  37),  s.  6  (4)  {d).]  A  confirmation  of  an  in- 
spector's order  made  by  the  Local  Government 
Board  under  section  6  of  the  Labourers  (Ireland) 
Act,  1906,  is  conclusive  evidence  that  all  the 
requirements  of  the  Act  necessary  to  give  the 
order  validity  and  to  give  it  the  effect  of  an  Act 
of  Parliament  have  been  duly  fulfilled.  Such 
confirmation  is  purely  a  ministerial  Act,  and, 
therefore,  a  person  whose  lands  have  been  taken 
-compulsorily  without  service  upon  him  person- 
ally or  through  an  agent  of  the  prescribed  notices 
<;annot  succeed  in  having  the  confirmation 
quashed  on  certiorari.  B.  (Whyte)  v.  Local 
Government  Board  for  Ireland  and  Dickinson 
(43  I.  L.  T.  R.  216)  not  followed.  S.  (Eustace) 
V.  Local  Government  Board  (Ireland) 

App.,  44  I.  L.  T.  R.  174, 176 

37. Improvement  scheme — Right  of  pre- 

ierence  on  flvst  letting  of  particular  cottage — 
Labourers  (Irelnnd)  Act,  1906  (6  Edw.  VII., 
■  c.  37),  n.  29.]  Representations  under  the 
Labourers  (Ireland)  Acts  were,  on  behalf  of 
-certain  labourers,  made  to  a  district  council, 
representing  that  there  were  not  sufficient  houses 
in  certain  electoral  divisions,  and  suggesting  the 
building  of  cottages  for  the  labourers  mentioned 
in  the  representations.  One  of  these  represen- 
tations was  made  on  behalf  of  the  plaintiff,  and 
suggested  the  building  of  a  cottage  on  a  site 
in  the  townland  of  B.  The  council  thereupon 
made  a  scheme,  in  pursuance  of  which  they 
acquired  a  plot  in  the  townland  of  B.,  and 
built  ten  cottages  thereon.  Under  the  same 
scheme  they  also  acquired  other  plots  in  an 
adjoining  townland  and  erected  cottages  thereon. 
The  council  had  made  regulations  under  section 
29  of  the  Labourers  Act,  1906,  providing  for  a 
preference  on  the  first  letting  of  cottages  com- 
prised in  the  scheme  to  be  given  to  labourers 
-who  had  signed  the  representation  on  which  the 
scheme  was  founded  : — Held,  by  the  Court  of 
Appeal  (afiirming  the  decision  of  Ross,  J.),  that 
the  plaintiff,  assuming  that  he  had  a  right  of 
preference  to  some  one  of  the  cottages  included 
in  the  scheme,  was  not  entitled  to  a  preferential 
right  to  a  particular  cottage,  or  to  one  of  the 
particular  cottages  erected  on  the  townland 
specified  in  the  representation  signed  by  him. 
Russell  V.  Mitckelstown  Rural  District  Council. 
■Condon  V.  Mitckelstown  Rural  District  Council 
Ross,  J.,  [1914]  1 1.  R.  113,  App.,  118  ; 
48  I.  L.  T.  R.  63,  66 
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38. Improvement  scheme — Right  of  pre- 
ference— Application    for    letting    of    cottage — 
Labourers  (Ireland)  Act,   1906   (6  Edw.   VII., 
c.  7),  c.  29.]     A  district  council  had  acquired 
land  under  an  improvement  scheme,  made  under 
the  Labourers  (Ireland)  Acts,  and  founded  on 
"  representations "    made    by    certain   agricul- 
tural labourers,  of  whom  the  plaintiff  was  one. 
When  eight  cottages,  out  of  a  large  number 
comprised  in  the  scheme,  had  been  bmlt,  the 
council  allotted  one  of  them  to  a  labourer  who 
had  not  signed  any  of  the  "  representations  "  on 
which  the  scheme  was  founded,  but  whose  needs 
for    a   cottage   were   pressing.      Prior   to   the 
erection  of  the  remaining  cottages  under  the 
scheme,  the  plaintiff  brought  an  action  agaiost 
the  council  to  establish  his  alleged  preferential 
right  to  a  cottage  under  section  29  (2)  of  the 
Labourers  (Ireland)  Act,  1906,  and  claiming  an 
injunction  and  damages : — Hdd,  by  the  Court 
of  Appeal  (reversing  the  decision  of  the  Master 
of  the  Rolls,  who  had  decided  in  favour  of  the 
preferential   right    of   the    plaintiff,   and   had 
awarded  him   £30  damages),  that  the  ooimcil 
was  entitled,  in  the  bona  fide  exercise  of  its 
discretion,  to  allot  a  cottage  to  the  labourer 
whose  needs  were  more  urgent  than  the  plain- 
tiff's, notwithstanding  that  the  latter  had  signed 
a  representation,  while  the  successful  claimant 
had  not,  and  that  the  action  should  be  dismissed. 
MarronY.  Gootehill(No.  2)  Rural  District  Council 
M.  R.,  [1914]  1 1.  B.  201,  App.,  208  ; 
48 1.  L.  T.  R.  72 

39. Interest  on  compensation  money — 

Debt  payable  out  of  the  poor  rate — Limited  time 
for  payment — Debt  not  recoverable — Local  Govern- 
ment  (Ireland)  Act,  1898  (61  <fc  62  Vict,  c.  37), 
s.  51  (7) — Housing  of  the  Working  Classes  Act, 
1890  (53  &  54  Vict.,  c.  70,  Schedule  II.,  AH.  24).] 
A  rural  district  council  was  authorised  to  acquire 
a  number  of  plots  on  a  certain  estate  for  the 
purposes  of  the  Labourers  Acts.  After  the 
amount  of  compensation  to  be  paid  by  the 
council  for  these  plots  had  been  fixed  by  arbitra- 
tion, the  council  went  into  possession,  the 
owners  not  objecting.  Difficulties  occurred  in 
connection  with  the  title,  and  there  was  con- 
siderable delay.  Ultimately,  on  August  1, 1913, 
the  council  lodged  in  Court  the  amount  of  the 
compensation  awarded.  On  February  10th, 
1914,  the  owners  of  the  estate  presented  a 
petition  in  the  Chancery  Division  asking  to  have 
the  amount  transferred  to  a  certain  credit,  and 
also  claiming  a  declaration  that  they  were 
entitled  to  interest  at  6  per  cent,  on  the  amount 
of  compensation  awarded,  from  the  date  on 
which  the  council  went  into  possession  till  the 
date  of  lodgment : — Held,  that  the  claim  for 
interest  was  a  "  debt,  claim,  or  demand  "  which 
was  directly  or  indirectly  payable  out  of  the 
poor  rate,  and  not  having  been  paid  within  the 
half  year  in  which  it  became  due  or  within  three 
months  afterwards,  and  no  legal  proceedings 
having  been  commenced  within  that  time,  it 
was  barred  by  section  51  (7)  of  the  Local  Govern- 
ment (Ireland)  Act,  1898.     In  re  Borrisokane 
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Rural  District  Council ;  Ex  parte  Higginbotham 
and  others  Barton,  J.,  [1914]  1 1.  R.  297  ; 

48  I.  L.  T.  R.  203 

40. Lands    not    immediately    adjoining 

load  or  lane — Right  of  way — Costs.]  A  pro- 
visional order  made  in  pursuance  of  section  6  (1) 
■of  the  Labourers  Act,  1906,  authorised  the  com- 
pulsory acquisition  by  the  rural  district  council 
of  a  plot  of  ground  containing  8  acres  1  rood 
38  perches  belonging  to  the  petitioner.  The 
■only  access  to  the  plot  was  through  out-houses 
and  a  yard  belonging  to  the  petitioner  which 
the  council  did  not  propose  to  acquire  ;  but  the 
council  were  acquiring,  under  the  same  Pro- 
visional Order,  other  plots  which  on  one  side 
adjoined  the  public  road  and  at  others  adjoined 
the  plot  in  question  : — Held,  that  the  council 
had  no  power  to  acquire  such  plots  for  the 
purpose  of  giving  access  to  the  petitioners'  land, 
or  for  any  other  purpose  than  that  of  building 
labourers'  cottages  and  securing  for  them  the 
authorised  amount  of  land.  Doyle  v.  Carlow 
Rural  District  Council     Co.  Ct.,  43  I.  L.  T.  128 

41. Lands  under  lee-farm  grant  com- 

pulsorily  acquired  by  district  council — Compensa- 
tion under  £60 — Prima  facie  evidence  of  title 
given  by  grantee — Receipt  given  by  grantee — 
Right  of  district  council  to  be  registered  in  local 
register  of  title  as  absolute  owner  in  fee  simple 
Jree  from  <Ae  fee-farm  rent — Right  of  otvner  of 
rent  to  apply  to  County  Court  for  relief — Right  of 
such  owner  to  compensation  out  of  insurance 
Jund — Labourers  {Ireland)  Act,  1906  (6  Edw. 
VII.,  c.  37),  s.  11  (1),  (4),  (6);  s.  21— Local 
Registration  of  Title  (Ireland)  Act,  1891  (54  <fe  55 
Vict.,  u.  66),  ss.  92,  93.]  A  rural  district  council 
acquired  compulsorily  under  the  Labourers  Acts 
a  plot  of  land  which  was  held  under  a  fee-farm 
grant,  and  was,  with  other  lands,  subject  to  a 
fee-farm  rent  created  by  a  fee-farm  grant  made 
in  the  year  1771.  B.  was  tenant-for-life  of  the 
lands  subject  to  the  fee-farm  rent,  and  had 
given  to  the  district  council  prima  facie  evidence 
that  she  was  a  person  having  power  to  sell 
under  the  Land  Purchase  Acts,  and  had  satisfied 
them  that  for  six  years  previously  she  had  been 
in  possession.  The  sum  of  £8  16s.  was  awarded 
as  compensation  to  B.,  and  was  duly  paid  to  her, 
and  she  gave  the  district  council  a  receipt  in  the 
form  prescribed  by  the  Labourers  (Ireland) 
Order,  1906,  in  pursuance  of  section  11  (4)  of 
the  Labourers  (Ireland)  Act,  1906.  No  com- 
pensation was  awarded  by  the  arbitrator  to  the 
■owner  of  the  rent  reserved  by  the  fee-farm  grant, 
nor  was  any  release  or  receipt  executed  by  him. 
On  an  application  under  the  Local  Registration 
of  Title  (Ireland)  Act,  1891,  by  the  district 
council,  for  first  registration : — Held,  that  the 
effect  of  the  receipt  was  to  vest  absolutely  in 
the  district  council  the  fee-simple  of  the  land, 
and  that  they  were  entitled  to  be  registered  as 
absolute  owners  thereof  in  fee-simple,  free  from 
burdens.  The  remedy  of  the  owner  of  the  rent 
in  such  case  is  to  apply  to  the  County  Court 
Judge  for  relief  under  section  11  (6)  of  the 
Labourers  Act,  1906.    QucBre,  has  he  a  claim  to 


LABOURERS  (IRELAND)  ACTS— continued. 
compensation  out  of  the  insurance  fund  estab 
lished    by    the    Local    Registration    of    Title 
(Ireland)  Act,  1891  ?     In  re  Limerick  (.No.   1) 
Rural  District  Council 

Madden,  J.,  [1914]  1 1.  R.  65 

42. Land  acquired  compulsorily  on  Lease 

— Right  to  Re-conveyance — Failure  of  district 
council  to  make  arrangements  for  erection  of 
labourers'  dwellings  within  two  years — Labourers 
{Ireland)  Act,  1885  (46  <fc  47  Vict.,  c.  60),  s.  15— 
Labourers  {Ireland)  Act,  1885  (48  <fc  49  Vict.,  c. 
77),  s.  4 — Statute — Construction — Incorporation.] 
The  provisions  of  s.  15  of  the  Labourers  (Ireland) 
Act,  1883,  which  enabled  the  former  owner  of 
land,  compulsorily  acquired  in  fee  by  a  district 
council  for  the  purpose  of  the  Act,  to  require 
the  land  to  be  reconveyed  to  him  upon  failure 
by  the  district  council  to  make  arrangements 
for  the  erection  of  the  labourers'  dwellings  within 
two  years  after  the  confirmation  of  the  Pro- 
visional Order,  are  not  extended  by  section  4  of 
the  Labourers  (Ireland)  Act,  1885,  so  as  to  apply 
to  lands  compulsorily  acquired  for  a  term  of  years 
under  that  section.  Fee  v.  BaUymahon  Rural 
District  Council 

App.,  [1916]  1  I.  R.  97  ;  49  I.  L.  T.  R.  32 

43. Letting  cottages  to  persons  other  than 

agricultural  labourers  as  deflned  by  the  Labourers 
Acts^ — Subletting — Injunction —  Whether  procedure 
prescribed  by  the  Public  Health  {Ireland)  Acts 
is  exclusive  and  prevents  the  Court  from  granting 
an  injunction — Definition  of  an  agricultural 
labourer — Labourers  {Ireland)  Act,  1883  (46  d; 
47  Vict.,  c.  60),  ss.  3  and  13 — Labourers  {Ireland) 
Act,  1886  (49  <fe  50  Vict.,  c.  59),  s.  4r— Public 
Health  {Ireland)  Act,  1878)  (41  <fc  42  Vict., 
c.  52),  s.  211— Public  Health  (Ireland)  Act,  1896 
(59  <fc  60  Vict.,  c.  54,  s.  15.]  In  an  action  brought 
in  the  name  of  the  Attorney-General  the  Court 
has  power  to  grant  an  injunction  restraining  a 
rural  district  council  from  permitting  cottages 
erected  by  them  pursuant  to  the  Labourers 
(Ireland)  Acts  from  being  held  by  persons  other 
than  agricultural  labourers  as  defined  by  the 
Acts.  A  woman  who  does  agricultural  work 
for  forty  days  in  the  year  is  within  the  definition 
of  an  agricultural  labourer,  and  may  be  a  tenant 
of  a  cottage  and  •  plot.  Attorney-General 
{Schdfield)  v.  Dunmanway  Rural  District  Council 
Ch.  Div.,  47  I.  L.  T.  R.  11 

44.  ■ Maintenance   of  fences — Labourers' 

cottages — Rural  district  council's  liability — 
Railway  Act,  1864  (27  <fc  28  Vict.,  c.  7,  s.  15)— 
Labourers  Act  (Ireland),  1883  (46  <fc  47  Vict, 
c.  6,  ss.  16,  21) — Housing  of  the  Working  Classes 
(Ireland)  Act,  1890,  Second  Schedule  (53*  54 
Vict.,  c.  70,  s.  20)— Labourers  (Ireland)  Act,  1896 
(59  cfc  60  Vict,  c.  53,  s.  3) — Labourers  (Ireland) 
Act,  1906  (6  Edw  VII.,  c.  37,  s.  11).]  A  rural  dis- 
trict council  took  two  acres  of  land  for  labourers' 
cottages  under  the  provisions  of  the  Labourers 
(Ireland)  Act  from  the  plaintiff,  and  fenced  same. 
The  fence  was  allowed  to  go  out  of  repair,  and 
the  plaintiff,  who  has  been  in  the  habit  of  making 
agistment  lettings  of  the  adjoining  lands,  was 
no  longer  able  to  do  so  in  consequence  of  the 
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state  of  the  fence,  and  sought  damages  for  the 
breach  of  the  statutory  duty  on  the  part  of  the 
rural  district  council  to  keep  the  fence  in 
repair ; — Held,  that  the  rural  district  council 
was  liable.  R.  {Kerry  County  Council)  v.  Leahy, 
[1903]  2  I.  R.  317,  distinguished.  Elliott  v. 
Strabane  No.  2  Bural  District  Council 

Holmes,  L.J.,  46 1.  L.  T.  R.  11 

45. Maintenance  of  fences  on  lands  com- 

pulsorily  acquired — Liability  of  district  council 
therefor — Incorporation  of  section  15  of  Rail- 
ways (Ireland)  ^cJ,1864  (27  dk  28  Vict.,  c.  71),  in 
Labourers  Acts.']  A  rural  district  council  who 
take  a  plot  of  land  under  the  provisions  of  the 
Labourers  (Ireland)  Acts,  for  the  purpose  of 
building  thereon  a  labourer's  cottage,  and  who 
erect  thereon  a  properly  constructed  fence 
between  the  land  so  taken  and  the  adjoining 
land  of  the  owner  from  whom  the  plot  was  taken, 
are  under  no  liablity  to  the  owner  of  such 
adjoining  land  to  maintain  such  fence  in  an 
efficient  state.  Section  15  of  the  Railways 
(Ireland)  Act,  1864,  which  is  incorporated  in 
the  Labourers  (Ireland)  Acts  by  section  16  of 
the  Labourers  (Ireland)  Act,  1883  (46  &  47 
Vict.,  c.  60),  is  applicable  to  railway  companies 
taking  land  for  the  purposes  of  a  railway,  and 
does  not  apply  to  a  district  council  taking  land 
for  the  erection  of  labourers'  cottages.  Elliott  v. 
Strabane  Rural  District  Council  {No.  2). 

K.B.,  [1913]  2  LR.  193  ;  46  I.  L.  T.  R.  159 

46. Money  lodged  in  Land  Judges'  Court — 

Payment  out.]  Where  a  sum  of  money,  exceeding 
£20,  and  under  £200,  was  payable  by  a  district 
council  in  respect  of  a  plot  of  ground  taken  by 
them  for  labourers'  cottages,  the  Land  Judge 
directed  the  receiver  to  nominate  two  trustees  to 
receive  the  purchase-money,  lodge  the  same  in 
Court,  and  execute  a  receipt  to  the  district 
council,  all  the  costs  in  connection  therewith  to 
be  payable  by  the  district  council.  Joseph 
Johnston's  Estate  Ross,  J.,  4  N.  I.  J.  R.  152 

47.  Notice  to  quit — Amendment  of  sum- 

mojw— 23  ofc  24  Vict.,  c.  154,  ss.  81,  83,  85,  86.] 
A  tenant  of  a  labourer's  cottage  was  served  with 
a.  notice  to  quit  and  with  a  summons  under 
section  85  of  Deasy's  Act.  With  the  consent 
of  the  magistrates  the  summons  was  attempted 
to  be  amended  so  as  to  comply  with  require- 
ments of  section  86.  This  section  enables  a 
landlord  who  had  served  notice  to  quit  on  a 
tenant  who  refuses  to  quit  and  deliver  up  the 
possession  of  the  premises  on  demand  made  by 
the  owner  of  the  premises  or  his  agent  to  summon 
the  tenant  before  Justices,  who  may,  on  proof 
of  the  determination  of  the  holding,  issue  a 
warrant  for  the  possession  of  the  premises. 
The  summons  did  not  allege  demand  and  refusal 
of  possession : — Held,  that  without  deciding 
as  to  whether  the  magistrates  could  allow  amend- 
ment, the  summons  as  amended  did  not  comply 
with  the  requirements  of  section  86,  and  that  the 
magistrates  had  therefore  no  jurisdiction  to 
proceed  under  section  86.  R.  (Houlihan)  v. 
Justices  of  King's  Co.  (6  L  W.  L.  R.  56)  followed. 
R   (Leonard)  v.  Justices  of  Carlow 

K.  B.,  45  I.  L.  T.  R.  48 
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48.  Notice  to  quit — Landlord's  obligation 

to  keep  cottage  in  repair — Order  for  possession — 
23  cfc  24  Vict.,  c.  154,  ss.  81,  83,  86.]  Where  a 
cottier  tenancy  exists  within  the  meaning  of 
section  81  of  Deasy's  Act,  and  the  landlord  haa 
agreed  to  keep  the  premises  in  repair,  but  has 
failed  to  do  so,  the  landlord  is  not  precluded  from 
recovering  possession  of  the  premises  as  provided 
by  section  86,  although  he  may  not  recoverreut 
or  compensation  for  the  period  during  which 
the  cottage  was  not  in  a  tenantable  condition. 
LisUmel  B.  D.  C.  v.  Stack 

K.  B.,  44  I.  L.  T.  R.  255 

49. Notice  to  quit — Signed  by  clerk  of 

district  council — Absence  of  seal — Interest  of 
deceased  "  cottier  "  outstanding — Stranger  in  pos- 
session— Form  of  ejectment.]  The  clerk  of  a 
rural  district  council  is  the  proper  person  to 
sign  a  notice  to  quit  to  determine  a  cottier 
letting  under  the  Labourers  Acts,  and  it  is  not 
necessary  he  should  be  authorised  to  do  so  by 
special  resolution,  nor  is  it  necessary  such  notice 
should  be  sealed  with  the  council's  seal. 
Listowel  R.  D.  C.  v.  O'Connor 

C.  C,  41 1.  L.  T.  R.  50 

50. Payment  out  of  Coxat—Gompmsa- 

tion  money — Small  sum — Error  in  award- 
Omitted  interest — Tenant-for-life.]  Where  the  sum 
awarded  as  compensation  in  respect  of  the  fee- 
simple  of  land  taken  compulsorily  under  the 
Labourers  (Ireland)  Acts  is  small — e.g.,  £21  16s- 
• — and  has  been  paid  into  Court,  the  Judg& 
may  direct  payment  of  the  sum  to  the  tenant- 
for-life,  without  requiring  an  undertaking  by 
him  to  expend  the  amount  in  improvements  or 
otherwise.  Where  the  land  taken  is  subject 
with  other  much  more  extensive  and  valuable^ 
lands,  to  a  fee-farm  rent,  and  the  estate  and 
interest  of  the  owner  of  the  fee-farm  rent  has 
been  omitted  from  the  schedules  and  award, 
but  the  security  for  the  fee-farm  rent  is  not 
appreciably  affected  by  the  loss  of  the  laud  taken 
compulsorily,  the  compensation  money  awarded 
in  respect  of  the  fee-simple  of  the  lands  may  be 
paid  to  the  owner  of  the  lands  subject  to  the 
fee -farm  rent  on  his  undertaking  to  pay  a  nominal 
sum — e.g.,  5s. — to  the  owner  of  the  fee-farm 
rent.     In  re  Banbridge  R.  D.  G. 

M.  R.,  40  I.  L.  T.  R.  14S 

51. Plans — Justices  order  purporting  to  cor- 
rect— 8  &  9  Vict.,  c.  20  (Railways  Glauses),  s.  7 — 
Justices — Jurisdiction — Acquisition  of  land  com- 
pulsorily— Mistake  as  to  plot  taken — Certiorari — 
Discretion  of  Court.]  Under  section  7  of  the 
Railways  Clauses  Acts,  1845,  incorporated  with 
the  Laipourers  Acts  by  section  19  (4)  of  the  Act 
of  that  code  passed  in  1885,  Justices  at  Petty 
Sessions  have  no  jurisdiction  to  make  an  order 
purporting  to  correct  the  plans  or  maps  deposited 
with  a  Provisional  Order,  so  as  to  substitute 
for  a  plot  actually  acquired  by  a  rural  district 
council  under  their  compulsory  powers  another 
plot  which  had  been  selected  by  their  duly 
appointed  sites  committee,  although  the  error 
arises  from  a  60710  fide  mistake  made  by  their 
engineer: — Hdd  also  (diss.  Lord  O'Prien, 
L.C.  J.),  that  the  owner  of  the  plots  was  entitled,. 
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ex  debito  justiticB,  to  a  writ  of  certiorari  to  quash 
the  order  of  the  Justices.  The  decision  of  the 
majority  of  the  King's  Bench  Division  affirmed 
by  the  Court  of  Appeal.  B.  (M'Carthy)  v. 
Jitstices  of  County  Cork 

K.  B.,  App.,  [1910]  2  I.  R.  421,  430  ; 
44  I.  L.  T.  R.  128 

52. Preference  on  initial  letting— Siyiia- 

tory  of  representation — No  regulations  for  letting — ■ 
Signatory   in   occupation   at  certain  rent-^Rent 
raised — Ejectment — Mandamus — 6   Edw.    VII., 
c.  37,  s.  29.]    Where  a  cottage  has  been  built 
by  a  rural  district  council  pursuant  to  a  scheme 
under  the  Labourers  Acts,  and  a  labourer  who 
signed  the  representation  has  been  accepted  as 
a  weekly  tenant  at  a  weekly  rent  of  2s.,  which 
the  rural  district  council  (having  not  sanctioned 
regulation  for  the  letting  of  the  said  cottage) 
has  raised  to  23.  3d.,  and  brought  a  summons 
of    ejectment    at    Petty   Sessions    against    the 
labourer  for  refusal  to  pay  the  higher  rent : — 
Held  (by  PaUes,  L.C.B.,  and  Kenny,  J.,  Wright, 
J.,    dissentiente),   that   the   labourer,     being   a 
signatory  of  the  representation,  would  if  ejected 
by  the  rural  district  council,  when  no  regulations 
for  letting  were  in  existence,  be  entitled  to  a 
preference    on    the   initial   letting   after   such 
regulations  were  duly  adopted,  and  that  he  was 
therefore  a  person  having  such  an  interest  in 
the  cottage  as  to  entitle  him  to  apply  to  the 
Court  for  a  writ  of  mandamus,  and  that  man- 
damus should  be  granted  to  compel  the  rural 
district  council  to  make  and  submit  to  the  Local 
Government  Board  regulations  for  the  letting 
of  the  cottage  in  accordance  with  6  Edw.  VII., 
c.  37,  s.  29.    Qucere,  labourers'  cottages  need  not 
be   self-supporting.      B.   {Ferguson)   v.    Lurgan 
Sural  District  Council     K.  B.,  47  I.  L.  T.  R.  31 

53. Preference  on  first  letting — Improve- 
ment scheme  founded  on  representation  signed  by 
agricultural  labourer — -BigMof  action  of  labourer — 
Plot  suggested  in  representation  not  included  in 
scheme — Omission  of  rural  district  council  to 
make  regulations  for  letting  of  cottages — Jurisdic- 
tion of  Local  Government  Board  as  to  selection  of 
labourers  for  cottages — Labourers  {Ireland)  Act, 
1906  (6  Edw.  VII.,  c.  7),  s.  29.]  Where  land  is 
acquired  by  a  rural  district  council  under  an 
improvement  scheme,  made  under  the  Labourers 
(Ireland)  Acts  and  founded  on  a  representation 
made  on  behalf  of  an  agricultural  labourer,  such 
labourer  has  an  action  for  damages  against  the 
district  council,  if  guilty  of  a  breach  of  their 
statutory  obligation  under  section  29  of  the 
Labourers  (Ireland)  Act,  1906,  to  give  him  a  pre- 
ference on  the  first  letting  of  a  cottage  or  allot- 
ment. The  action  lies  notwithstanding  the 
omission  by  the  district  council  to  make  regula- 
tions, pursuant  to  section  29  (2)  and  (3),  pro- 
viding for  the  giving  of  preference  to  agricul- 
tural  labourers  who  have  signed  the  representa- 
tion on  which  the  scheme  is  founded.  The 
action  lies  notwithstanding  that  the  particular 
plot  suggested  in  the  representation  as  a  site 
for  a  cottage  for  such  labourer  is  not  included 
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in  the  scheme.     The  selection  of  labourers  for 
particular   cottages   is    a    matter   outside   the 
jurisdiction  of  the  Local  Government  Board. 
Tevlin  v.  Lisnaskea  Rural  District  Council 

K.  B.,  [1914]  2  I.  R.  15  ;  48  I.  L.  T.  R.  63 
[Overruled,  see  No.  63.] 
54. Receipt — Arbitrator — Award  — Com- 
pulsory taking  of  lands— Compensation  over  £60 — 
Registration  of  title — Beceipts  for  sums  under 
£m— Labourers  {Ireland)  Act,  1906  (6  Edw.  VII., 
c.  37),  s.  11.]    Lands  were  compulsorily  taken 
for   the   purposes  of   an  improvement  scheme 
under  the  Labourers  Acts,  and  the  arbitrator  of 
the  Local  Government  Board  awarded  to  the 
owner  three  sums  of  £38,  £36,  and  £33,  in  respect 
of  three  parcels  of  land,  held  by  the  owner  under 
the  same  title.    The  owner  gave  to  the  rural 
district  council  three  several  receipts  purporting 
to  be  pursuant  to  section  11  (4)  of  the  Labourers 
(Ireland)  Act,  1906.    The  rural  district  council 
having,  pursuant  to  the  provisions  of  section  21 
of  the  said  Act,  transmitted  the  receipts  to  the 
registering  authority,  under  the  Local  Registra- 
tion of  Title  Act,  1891,  the  Registrar  of  Titles 
declined  to  receive  the  receipts  as  evidence  of 
title,  on  the  ground  that  section   11   of  the 
Labourers  (Ireland)  Act  did  not  apply.       On 
appeal  to  the  High  Court : — Held  (affirming  the 
decision  of  the  Registrar  of  Titles),  that,  inas- 
much  as  the   purchase-money  payable  to   the 
owner   for   his   interest   in   the   land   acquired 
exceeded    £60,   section    11    of   the    Labourers 
(Ireland)  Act,  1906,  which  makes  receipts  given 
pursuant  to  its  provisions  effectual  to  vest  title 
did  not  apply.        In  re  Delvin  Bural  District 
Labourers  Order,  1906 

Madden,  J.,  [1909]  1 1.R.301;  43 1.L.T.R.215 

54a. Receiver — -Beceipt  for  compensation, 

under  £20,  for  land  taken  under  Labourers  Acts.] 
The  Land  Judge  authorised  the  Receiver  to 
give  a  receipt,  under  Schedule  II.,  No.  19,  of 
the  Housing  of  the  Working  Classes  Act,  1890, 
for  money  paid  as  compensation  for  land  taken 
under  the  Labourers  (Ireland)  Acts.  In  re 
Oamett's  Estate 
Ross.  J.,  [1900]  1 1.  R.  144  ;  33 1.  L.  T.  R.  161 

55. ■  Re-eonveyance  of  labourer's  plot  to 

owner  on  failure  of  council  to  make  arrange- 
ments for  the  erection  of  a  labourer's  dwelling 
within  two  years.']  A  rural  district  council  and 
sanitary  authority  having  acquired  a  plot  of  land 
under  the  Labourers  (Ireland)  Acts,  and  having 
failed  to  make  arrangements  for  the  erection  of  a 
labourer's  dwelling  thereon  within  two  years 
after  the  confirmation  of  the  Provisional  Order, 
were  declared  trustees  for  the  original  owner,  and 
directed  to  reconvey  the  land.  Barnett  v.  The 
Cootehill  No.  1  Bural  District  Council 

Holmes,  L.J.,  46  I.  L.  T.  R.  169 
[And  see  No.  30  and  No.  59.] 
56. Recovery  of  possession  for  non- 
payment of  teai^-Cottier  tenancy  —  Person 
authorised  to  institute  and  carry  on  proceedings — 
Landlord  and  Tenant  Law  Amendment  Act 
{Iceland),  1860,  c.  85— Public  Health  {Ireland) 
Act,  1878,  s.  m— Labourers  {Ireland)  Act,  1883, 

2e 
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ss.  3  and  13.]  Proceedings  under  section  85  of 
23  &  24  Vict.,  c.  154  (Deasy's  Act),  must  be  at 
the  suit,  and  in  the  name,  of  the  landlord  ; 
secus  .  .  .  Under  section  257  of  the  Public 
Health  (Ireland)  Act,  1878,  the  clerk,  or  any 
officer  or  member  of  a  sanitary  authority,  duly 
authorised,  shall  be  at  liberty  to  institute  and 
carry  on  any  proceeding  which  the  sanitary 
authority  is  authorised  to  institute  and  carry  on 
under  the  Act,  but  this  provision  does  not 
empower  such  clerk  or  officer  to  institute  and 
carry  on  the  proceedings  in  his  own  name. 
The  rent  collector  of  a  rural  district  council 
may  not  institute  and  carry  on,  in  his  own  name, 
proceedings  to  recover  possession  under  section 
85  of  Deasy's  Act  against  a  cottier  tenant  under 
the  Labourers  Act,  1883,  a.  13.  R.  {Corken)  v. 
Cavan  JJ. 

K.  B.,  39  L  L.  T.  R.  79  ;  5  N.  L  J.  R.  94 

57. Rent  collection — Commission — Local 

Oovernment  Order,  1906,  Article  47.]  The 
plaintiff  wag  appointed  the  collector  of  the  rents 
of  labourers'  cottages  in  1898,  the  commission 
payable  to  him  being  12J  per  cent.  On  Sept.  27, 
1906,  he  executed  a  bond  (with  a  power  of 
attorney  to  mark  judgment  attached)  in  which 
it  was  recited  that  he  had  been  appointed  to  the 
"  office "  of  collector  of  such  rents.  Two 
sureties  executed  the  bond  a?  ti  hira.  On 
Nov.  1,  1906,  the  Local  Government  Board 
promulgated  an  order  under  the  Labourers 
(Ireland)  Acts,  providing  a  scale  of  remuneration 
in  respect  of  the  collection  of  the  rents  of 
labourers'  cottages.  This  scale  was  dependent 
on  "  the  number  of  cottages  or  allotments 
in  his  [the  collector's]  collecting  district."  The 
order  provided,  however,  that  "  this  rule  shall 
not  in  any  way  affect  agreements  entered  into 
between  collectors  and  councils  before  the  date 
of  this  order."  In  1908  the  defendant  council 
built  53  additional  cottages : — Held,  that  the 
plaintiff  was  entitled  to  be  paid  commission  on 
the  collection  of  the  rents  of  the  cottages  built 
in  1908  at  the  rate  of  12J  per  cent,  as  provided 
by  the  agreement,  and  was  not  restricted  to  the 
scale  rate  under  the  order  of  1906.  Scott  v. 
CasUeblayney  Rural  District  Council 

Co.  Ct.,  Johnston,  C.C.J.,  46 1.  L.  T.  256 

58.  — — "  Representation  "—^fjto  for  dwell- 
ings— Signatures.]  It  is  mandatory  upon  signa- 
tories to  a  representation  under' the  Labourers 
(Ireland)  Acts  to  exercise  their  discretion  as  to 
the  sites  in  their  opinion  most  suitable  for  the 
erection  of  the  proposed  dwellings.  The  common 
practice  of  signing  the  representation  before  the 
First  Schedule  thereto  is  filled  up  with  the 
suggestion  as  to  site  invalidates  the  representa- 
tion. Stapleton  v.  Thurles  Rural  Council  and 
another  Privy  Council,  2  N.  I.  J.  R.  68 

59 Right      to      re-conveyance — Where 

district  council  has  failed  to  make  arrangements 
for  the  erection  of  labourers'  dwellings  within 
the  specified  time — Lands  taken  compulsorily 
for  a  term  of  years — Labourers'  (Ireland)  Act 
1883  (46  &  47  Vict.,  c.  60),  s.  l^—Labimrers 
(Ireland)  Act,  1885  (48  cfe  49  Vict.,  c  77)   .,4] 


LABOURERS  (IRELAND)  ACTS— continued. 
By  section  15  of  the  Labourers  (Ireland  Act, 
1883,  if  within  two  years  after  the  confirmation 
of  a  Provisional  Order  under  the  Act,  the  district 
council  have  failed  to  make  arrangements  for 
the  erection  of  labourers'  dwellings,  the  said  land 
shall,  in  case  the  person  from  whom  the  same 
was  acquired,  his  heirs  or  assigns,  so  requires, 
be  re-conveyed  to  him  or  them  : — Held,  that  this 
section  does  not  apply  to  the  compulsory 
acquisition  of  land  by  a  district  council  for  a 
term  of  years  tmder  s.  4  of  the  Labourer8(Ireland) 
Act,  1885.  Fee  v.  Ballymahon  Rural  District 
Council  App.,  49  I.  L.  T.  R.  32 

[And  see  No.  30  and  No.  55.] 

60. Sanitary  officer — Clerk  of  guardians 

of  poor —  Remuneration  for  duties  performed  under 
the  Labourers  (Ireland)  Acts — Action  for  work 
and  labour  done — Labourers  (Ireland)  Act,  1886 
(49<fc50  Vict,  c.  59),  «.8,  sub-s.  2.]  Section 
8,  sub-section  2,  of  the  Labourers  (Ireland)  Act, 
1886,  provides  that  an  oiEcer  of  a,  sanitary 
authority  shall  be  entitled  to  be  remunerated 
for  any  duty  performed  by  him  under  the  Act 
according  to  a  scale  to  be  fixed  by  the  sanitary 
authority,  with  the  approval  of  the  Local 
Government  Board.  The  plaintiff  was  clerk  of 
the  Athy  Board  of  Guardians,  an  urban  sanitary 
authority,  and  acted  as  their  sanitary  officer  in 
relation  to  the  Act  generally,  and  in  particular 
in  relation  to  a  scheme  for  building  labourers' 
cottages.  By  a,  resolution  of  May,  1893,  the 
guardians  had  agreed  to  give  him '  an  adequate 
allowance  "  for  his  services  under  the  Labourers 
(Ireland)  Acts.  The  plaintiff  resigned  office  in 
1 896,  and  sent  in  a  claim  for  £452  for  his  services 
under  these  Acts.  The  guardians,  by  resolution, 
fixed  his  remuneration  at  £28  15s.  The  plaintifi 
refused  to  accept  the  amount,  and  brought  an 
action  for  £362,  on  the  special  contract  contained 
in  the  resolution  of  May,  1893.  At  the  trial 
leave  was  given  to  amend  the  claim  by  inserting 
a  count  for  work  and  labour  done.  On  new 
trial  motion : — Hdd,  by  the  Queen's  Bench 
Division,  and,  on  appeal,  by  the  Court  of  Appeal, 
that  the  only  remuneration  (beyond  his  ordmary 
salary  as  clerk  of  the  guardians)  to  which  the 
plaintiff  could  be  entitled  as  sanitary  officer 
was  the  amount  which  the  guardians  might 
fix  ;  and  that  the  action  did  not  lie.  M'Hugh 
V.  Guardians  of  Athy  Union 

Q.  B.,  App.,  [1898]  2 1.  R.  358, 363 

61.  Site  agreed  upon — Farm  sold  sub- 
sequently to  second  party — Mistaken  ccmveyance  of 
site  on  third  party's  land — Owner's  ccmveyance  of 
original  site  registered — Magistrates'  jurisdiction 
to  amend — Railway  Clauses  Act,  1845.]  A  rural 
district  council  agreed  with  A.  to  take  a  site  for 
labourers'  cottages  upon  the  landa  of  A.  By 
mistake  a  site  on  the  lands  of  B.  was  inspected, 
and  A.  purported  to  convey.  The  conveyance 
by  the  owner  of  the  site  on  A.'s  land  was  properly 
registered.  Subsequently  A.  sold  the  whole  of 
his  farm  to  C. : — Held,  that  the  Justices  had  no 
jurisdiction  to  cancel  A.'s  conveyance  of  B.'s 
land  to  which  A.  had  no  title,  and  to  substitute 
a  conveyance  of  the  plot  which  had  belonged 
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to  A.,  but  which  he  had  conveyed  to   C.     R. 
{Casey)  v.  County  Cork  Justices 

K.  B.,  44  I.  L.  T.  R.  134 

62. Tenant-for-life  and  remainderman — 

Compulsory  taking  of  lands — Compensation  over 
£60  —  Local  Government  Board  —  Arbitrator  — 
Award — Payment  out  of  Court — Tenant-for-life  of 
settled  estate — Trustees — Labourers  Act,  1906 
(6  Edw.  VII.,  c.  37) — Lands  Clauses  Consolida- 
tion Act,  1845,  ss.  69-72,  81.]  Lands  were  being 
compulsorily  taken  for  the  purpose  of  an 
improvement  scheme  under  the  Labourers  Acts, 
and  the  Arbitrator  of  the  Local  Government 
Board  awarded  an  aggregate  sum  exceeding  £60 
as  compensation  for  five  plots  in  respect  of  the 
interest  of  the  lessor  of  a  lease  under  which  the 
lands  were  held.  The  tenant-for-life  of  the  lands 
under  a  settlement  claimed  the  whole  sum,  on 
the  ground  that  it  was  made  up  of  five  several 
sums,  payable  as  compensation  for  five  separate 
plots,  each  less  than  £60  : — Held,  that  the  com- 
pensation awarded  was  payable  to  the  trustees 
of  the  settlement,  and  not  to  the  tenant-for-life, 
under  section  11  of  the  Labourers  Act,  1906. 
In  re  Abbeyleix  Rural  District  Council  and 
White 

M.  R.,  [1909]  1  I.  R.  212  ;  43  L  L.  T.  R.  41 

63.  Temporary  letting  to  a  person  not  an 

agricultural  labourer — Rights  of  action  of  agricul- 
tural labourer — Right  of  preference — Labourers 
{Ireland)  Act,  1906  (6  Edw.  VII.,  c.  7),  s.  29.] 
The  preferential  right  given  by  s.  29  of  the 
Labourers  Act,  1906,  does  not  apply  to  lettings 
under  s.  15  of  the  Labourers  Act,  1886.  The 
preferential  right  given  by  the  Labourers  Acts  to 
agricultural  labourers  who  sign  a  representation 
on  which  a  scheme  is  based  is  not  an  absolute 
right  to  a  preference  to  all  agricultural  labourers, 
but  »  right  to  be  preferred  caeteris  paribus  to 
agricultural  laboiu:ers  who  have  not  signed  a 
representation.  An  agricultural  labourer's  right 
of  personal  action  for  damages  for  a  grievance 
under  the  Labourers  Acts  discussed.  Tevlinv. 
Lisnaskea  R.  D.  0.  ([1914]  2  I.  R.  15) overruled. 
McDaid  v.  The  Milford  Rural  District  Council 
App.,  52  I.  L.  T.  R.  169 

64. Undertal(ing  not  to  let  cottage  to 

objectionable  tenant — Improvement  scheme — 
Order  of  County  Court — Judicial  act — Illegality — 
Prohibition — Labourers  {Ireland)  Act,  1906 
(6  Edw.  VII.,  c.  37),  section  6,  sub-s.  4  (c).]  An 
order  of  the  County  Court  under  section  6,  sub- 
section 4  (c),  of  the  Labourers  (Ireland)  Act, 
1906,  confirming,  amending,  or  disallowing  an 
order  of  a  Local  Government  Board  Inspector 
confirming  an  improvement  scheme,  is  a  judicial 
act,  and  is  the  subject  of  prohibition.  R.  {Eustace 
V.  Local  Government  Board  (44  I.  L.  T.  R.  176) 
distinguished.  An  order  of  a  Local  Government 
Board  Inspector  confirming  an  improvement 
scheme  under  the  Labourers  (Ireland)  Acts, 
provided  for  the  taking  of  a  site  on  lands  in  the 
occupation  of  M.  for  a  cottage  to  be  built  for  R., 
on  whose  behalf  a  representation  under  the  Acts 
had  been  made.  M.  presented  a  petition  to  the 
County  Court  against  tkis  provision,  on  which 


LABOURERS  (IRELAND)  kQIS— continued. 
an  order  was  made  confirming  the  order  of  the 
Inspector,  and  proceeding  : — "  The  respon 
dents "  (the  rural  district  council)  "  under- 
taking not  to  put  into  occupation  of  the  cottage 
any  labourer  reasonably  objectionable  to  the 
petitioner,  and  to  consult  the  petitioner  as  to  the 
selection  of  the  tenant."  The  site  was  then 
acquired  by  the  rural  district  council,  and  a 
cottage  built  upon  it  which  was  let  to  a  tenant, 
not  R.  On  an  application  by  R.  for  a  writ  of 
prohibition  to  prohibit  proceeding  on  the  under- 
taking in  the  order  of  the  County  Court : — Held, 
that  the  undertaking  was  illegal,  but  that  inas- 
much as  it  did  not  order  anything  to  be  done, 
and  also  on  the  ground  of  lapse  of  time,  a  writ 
of  prohibition  ought  not  to  be  granted.  R. 
{ Ryan)  v.  The  Recorder  of  Cork 
K.  B.,  App.  [1913]  2 1.  R.  241, 249  ;  46 1.L.T.R.63 

65. Unsuitability  ol  lands  proposed  to  be 

acquired — Principle  upon  which  lands  ought  to  be 
selected — Excessive  expenditure  involved — Costs — 
46  cfc  47  Vict.,  c.  60,  s.  6,  and  6  Edw.  VII., 
c.  37,  s.  6.]  Where  a  Provisional  Order  authorises 
the  compulsory  acquisition  of  certain  lands  which 
are  not  of  a  character  suitable  for  the  building  of 
labourers'  cottages,  and  which  are  not  conveni- 
ently situated  for  the  agricultural  labourers  who 
are  to  occupy  them,  and  the  costs  of  acquiring 
such  land  would  be  excessive,  a  petition  against 
the  Provisional  Order  will  be  allowed  with  costs. 
Brown-Clayton  v.  South  Dublin  R.  D.  C. 

Rec.Dub.,41I.L.T.R.149 

Costs — Labourers  (Ireland)  Order,  191Ci 

45  I.  L.  T.  R.  148 
See  Solicitor— Bill  of  Costs.    78. 

41  I.  L.  T.  R.  80 

District  council — Contracts — Employment 

of  solicitors — Audit — Surcharge 
[1907]  2  I.  R.  505  ;  41  I.  L.  T.  R.  166 
See  Local  Government — Audit.    5. 

Labourers'  plots — Advance    under    Land 

Purchase  Acts  [1906]  1  I.  R.  17  ; 

39  I.  L.  T.  R.  265 

See  Land  Purchase  Acts — Advance.    17. 

Local  Government  order  authorising  ex- 

change of  plots — Necessity  for  resolu- 
tion authorising  by  rural  district 
council  [1909]  1  I.  R.  367  ; 

[1911]  1  I.  R.  467  ;  44  I.  L.  T.  R.  45 
[See  No.  29.] 

Lodgment  of  purchase-money  of  plots  in 

one  bulk  sum  [1909]  1  I.  R.  367  ; 

[1911]  1 1.  R.  467 
[See  No.  29.] 

Payment  out  of  Court — Small  amount — 

Tenant-for-life  [1902]  1  I.  R.  6 

See  Lands  Clauses  Acts — Compensation.  10. 

Payment     out    of    Court — Small     sum — 

Tenant-for-life — Undertaking 

1903  1.  R.  445 
See  Lands  Clauses  Acts  —  Compensation. 
8. 

Payment   out   of   Court  —  Small  sum — 

Tenant-for-life — Undertaking 
[1903]  1  I.  R.  447  ;  37  I.  L.  T.  R.  173 
See  Lands  Clauses  Acts — Compensation.  9. 
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Trespasser — Noticeto  quit    2  N.  I.  J.  R.  55 

See  Justices — Jurisdiction  (Petty  Sessions). 
65. 

Wilful  default  by  owner    40  I.  L.  T.  R.  211 

See  Labourers  (Ireland)  Acts.    20. 

LABOURER'S  COTTAGE. 

See  Labourers  (Ireland)  Acts. 

Occupation  —  Monthly  letting  —  District 

councillor — Disqualification 
[1902]  2  I.  R.  262  ;  35  I.  L.  T.  R.  102  ; 
1  N.  I.  J.  R.  117 
See  Local  Government — Disqualification. 
16. 

Poor  rate — Occupier's  liability 

2  N.  I.  J.  R.  5 
See  Poor  Rate — Occupation.    3. 

LACHES.  [1899]  1  I.  R.  125 

See  Landlord  and  Tenant — Lease.    46. 

Claim  by  mortgagee  against  devisees  and 

residuary  legatees 

[1896]  1 1.  R.  206,  223 
See    Limitations,    Statute    of — Personal 
Action.    15. 

Friendly  society— Surety    2  N.  I.  J.  R.  182 

S«e  Friendly  Society.    12. 

Guardians    of   poor    borrowing    money — 

Repayment— Time     [1897]  1  I.  R.  272 
See  Poor  Law — Guardians.    1. 

Mortgagee  [1904]  1  I.  R.  388 

See  Following  Assets.    1. 

Revocation  of  probate 

[1904]  2  I.  R.  267  ;  4  N.  I.  J.  R.  121 
See  Probate  (and  Administration) — Prac- 
tice.   53. 

LAKE — Inland  non-tidal  —  Several   fishery  — 
Public  user — Prescription. 

[1912]  1  I.  R.  61 
See  Fishery.    5. 

LAND. 

Acquisition  of  land  for  public  purposes — 

Effect   of   Irish   Railway   Acts,    1851, 
1860,  1864  [1913]  1 1.  R.  193  ; 

46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 

•^ Chattel  real — Assignee  without  notice  of 

writ  of  fi.  fa. — Sale  by  sheriff 

17  I.  C.  L.  R.  46 
See  Sheriff.    5. 

Recovery  of  [1914]  2  I.  R.  97  ; 

48  I.  L.  T.  R.  38 
See  Practice — Transfer  of  Action.    12. 

LAND— ACTION  FOR  RECOVERY  OF. 

1.  • Bona    fide    occupation — Land    Law 

(Ireland)  Act,  1881,  s.  21.]  A  lease  was  made  to 
A.,  B.,  and  C,  and  their  assigns  for  life.  The 
survivor,  C,  died  in  1897,  and  D.,  a  stranger 
entered  into  possession.  The  lessor  brought  an 
action  for  ejectment  on  the  title  against  D., 
who  pleaded  possession  and  reUed  on  the  pos- 
session of  C.  : — Held,  that  C,  at  the  time  of  his 
death,  was  not  "  in  bona  fide  occupation  "  of 


LAND— ACTION  FOR  RECOVERY  OF— co«. 
the  lands  within  the  Land  Law  (Ireland)  Act, 
1881,  s.  21,  and  the  verdict  and  judgment  should 
be  entered  for  the  plaintiff.    French  v.  Duffy 
Q.  B.,  32  I.  L.  T.  R.  117 

2. By  devisee  of  yearly  tenancy.]     The 

devisee  of  a  tenancy  from  year  to  year  can 
maintain  an  ejectment  on  the  title  against  the 
person  who  has,  since  the  testator's  death,  been 
accepted  as  tenant,  and  been  paying  the  rent. 
Barry  v.  Doyle  Co.  Ct.,  31  I.  L.  T.  139 

3. Estoppel — Civil  Bill  ejectment  on  title — 

Dismiss  on  the  merits — 14  tfc  15  Vict,  c.  57,  ss. 
Ill,  133— 37cfc  38  Vict.,  c.  66— 40  cfe  41  Vict., 
c.  56,  s.  54.]  The  plaintiff  had  brought  a  Civil 
Bill  ejectment  on  the  title,  which  had  been  dis- 
missed, the  dismiss  purporting  on  its  face  to  be 
"  on  the  merits  "  :  — Held,  that  such  dismiss 
did  not  estop  the  plaintiff  from  bringing  a  sub- 
sequent Civil  Bill  ejectment  on  the  title  for  the 
recovery  of  the  same  lands  against  the  same 
defendants,  although  there  had  been  no  change 
of  title  in  the  meantime.  O'DonneU  v.  Byan 
(7  I.  J.  O.  S.  127)  and  Flaherty  v.  M'Donagh 
(2  N.  I.  J.  R.  170)  commented  on.  Lennon  v. 
Meegan  K.  B.,  [1905]  2  I.  R.  189  ; 

37  I.  L.  T.  R.  239;  4  N.  I.  3.  R.  118 

4. Estoppel  by  record — Civil  Bill  ejectment 

on  title — Dismiss  on  ground  of  subsisting  tenancy 
—  Estoppel  in  pais  —  Subsequent  ejectment 
for  non-payment  of  rent]  A  judgment  in 
ejectment  on  the  title  under  the  CHvil  Bill  Acts 
has  no  greater  effect  by  way  of  estoppel  than  a 
judgment  in  such  action  in  the  Superior  Courts. 
The  judgment  to  that  effect  of  PaUes,  C.B.,  and 
Barton  and  Wright,  JJ.,  in  Lennon  v.  Meegan 
([1905]  2  I.  E.  189)  followed.  A  finding  of  fact 
upon  which  such  judgment  is  based,  and  which  is 
set  out  on  its  face,  has  no  greater  eifect  by  way  of 
estoppel  than  the  judgment  itself.  A  Civil  Bill 
ejectment  on  the  title  was  dismissed  by  the 
County  Court  Judge,  and  the  dismiss  was 
affirmed  by  the  Judge  of  Assize  on  the  ground, 
as  set  out  on  the  face  of  the  affirmance,  that  the 
defendant's  tenancy  in  the  holding  was  subsist- 
ing undetermined  : — Held,  that,  in  a  subsequent 
ejectment  for  non-payment  of  rent,  between  the 
same  parties  and  for  the  recovery  of  the  same 
lands,  the  defendant  was  not  estopped  by  the 
affirmance  from  denying  the  existence  of  such 
tenancy.  Qucere,  whether,  if  it  had  appeared 
that  in  the  ejectment  on  the  title  the  defendant 
had  deposed  to  matters  which,  if  true,  would 
have  established  the  existence  of  a  tenancy 
between  himself  and  the  plaintiff,  and  so  obtained 
a  dismiss  on  this  ground,  he  would  have  been 
estopped  by  his  conduct  from  denying,  in  the 
subsequent  ejectment  for  non-payment  of  rent, 
the  existence  of  such  tenancy  ?  Musgrave  v. 
M'Avey 

K.  B.,  [1906]  2  I.  R.  516;  40  I.  L.  T.  R.  148 ; 
41  I.  L.  T.  R.  230 

5.  Equitable    title  —  Ejectment    cm   tU 

title— Sid:  53  Vict.,  c.  48,  «.  5.]  In  a  Civil  BiU 
Court  the  equitable  title  is  sufficient  to  sustain 
an  ejectment  on  the  title  if  the  legal  title  is- 
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represented  in  the  auit.    John  Bradden  v.  John 
Kennedy,    Administrator     of     Hugh     Kennedy 
Deceased,  and  Susan  Kennedy 

Co.  Ct.,  Cir.  Cas.,  29  I.  L.  T.  R.  110,  111 

6. Husband  and  wife — Married  Women's 

Property  Act,  1882,  ss.  1  (2),  12.]  A  husband 
can  maintain  an  action  against  his  wife  for  the 
recovery  of  land,  and  can  eject  her  on  the  title. 
M  Manus  v.  M'Manus  Co.  Ct.,  36 1.  L.  T.  R.  224 

7. Illegal  sub-letting — Forge — Land  Act, 

1896,  a.  7,  sub-s.  2.]  Where  a  letting  of  a  forge 
was  absolutely  void  under  section  2  of  the  Land 
Law  (Ireland)  Act,  1881,  and  it  was  contended 
that  sub-section  2  of  section  7  of  the  Land  Act  of 
1896  legalised  the  letting : — Held,  that  it  did 
not  apply,  as  a  forge  was  not  the  subject-matter 
of  the  Act,  and  that  it  was  not  necessary  to 
terminate  the  occupation  the  tenant  had  by 
notice  to  quit.     O'Keefe  v.  Collins 

Co.  Ct.,  31  I.  L.  T.  R.  44 
8. Next-of-kin  of  an  intestate — Plain- 
tiffs title — Equitable — Dismiss.1  B.,  the  owner 
of  a  tenancy  from  year  to  year,  died  in  1878 
intestate,  leaving  two  sons  in  America,  and  one 
daughter,  who  remained  in  occupation  of  the 
farm,  and  upon  her  death  in  1880  her  husband, 
C,  remained  in  possession  until  1896,  when  he 
died,  leaving  his  son,  the  defendant,  in  occupa- 
tion of  the  farm.  One  of  the  sons  of  B.,  from 
the  date  of  his  father's  death,  in  1878,  paid  the 
rent  with  money  from  America,  and  in  1883 
his  name  was  entered  in  the  landlord's  book  as 
tenant,  with  the  consent  of  C.  In  1900  he  died, 
and  the  plaintiff,  as  his  administrator,  now 
sought  to  eject  the  defendant.  No  administra- 
tion was  ever  taken  out  to  B. : — Hdd,  that  the 
plaintiff  had  only  an  equitable  title,  and  was 
not  entitled  to  succeed.     Walker  v.  Doherty 

Co.  Ct.,  36  I.  L.  T.  R.  80 

9.    Puisne     mortgagee.]      A     puisne 

mortgagee  can,  in  the  County  Court,  maintain 
an  action  of  ejectment  on  the  title  against  the 
mortgagor  where  the  legal  estate  is  outstanding 
in  a  third  party,  not  a  party  to  the  action. 
John  Stewart  v.  John  M'Nicholl  and  others 

Cir.  Cas.,  Wright,  J.,  46  I.  L.  T.  R.  242 

10.  Registered    title — Equitable    title — 

Stay  of  execution.1  D.  died  intestate,  possessed 
of  a  leasehold  interest  for  lives,  one  of  which  was 
His  Majesty  the  King.  He  left  defendant,  his 
eldest  son,  a  widow,  and  younger  children.  The 
heir-at-law  went  to  work  in  England,  and  in  his 
absence  plaintiff  signed  an  agreement  to  purchase 
the  holding  under  the  Land  Purchase  Acts,  and 
was  registered  under  the  Local  Registration  of 
Title  (Ireland)  Act,  1891,  as  owner  subject  to 
equities.  The  defendant  returned,  and,  claim- 
ing the  holding,  entered  into  possession,  and 
plaintiff  brought  an  ejectment  on  title  against 
him : — Held,  plaintiff  was  entitled  to  a  decree 

'^-for    possession.     Stay    of    execution    refused. 
Mary  Drury  v.  Patrich  Drury 

Cir.  Cas.,  Madden,  J.,  46  I.  L.  T.  R.  163 
11. Second    mortgagee  against    mort- 
gagor— Legal  estate  outstanding.  ]   The  defendants 
bought  their  farm  from  their  landlord,  through 
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the  Land  Commission,  under  the  Land  Purchase 
Acts,  in  1886,  and  by  deed  dated  the  12th  August, 
1886,  the  lands  were  conveyed  to  them  in  fee. 
By  the  same  deed  the  defendants  mortgaged  the 
land  to  the  Irish  Land  Commission  as  security 
for  the  repayment  of  the  purchase  annuity. 
By  a  mortgage,  dated  the  4th  May,  1901,  the 
defendants  mortgaged  the  land  to  the  Antrim 
Building  Company  to  secure  the  repayment  of 
£1 ,000.  The  mortgage  contained  a  power  of  sale, 
and  an  express  statement  of  the  mortgage  to  the 
Land  Commission.  The  Antrim  Building  Com- 
pany sold  the  land  under  the  power  of  sale  to 
Houston.  In  an  action  of  ejectment  on  the  title 
by  the  company  and  Houston  as  co-plaintiffs  : — 
Held,  by  the  King's  Bench  Division,  that  the 
judgment  should  be  entered  for  the  defendants. 
Per  Lord  O'Brien : — That  having  regard  to  the 
decision  of  Hodgens  v.  O'Donogkue  (28  I.  L.  T.  R. 
98),  which  a  Court  of  first  instance  could  not 
overrule  the  judgment  should  be  so  entered. 
Held,  by  the  Court  of  Appeal  (reversing  the 
King's  Bench  Division,  and  restoring  the  judg- 
ment of  Kenny,  J.,  at  the  trial),  that  the  defeu- 
^lants  could  not  set  up,  as  a  defence,  that  the 
legal  estate  was  outstanding  in  the  Land  Com- 
mission, and  that  the  plaintiffs  were  entitled  to 
possession  without  bringing  the  La,nd  Commis- 
sion before  the  Court.  Antrim  County  Land 
Building  and  Investment  Co.,  Limited,  and 
Houston  V.  Stewart 

K.  B.,  App.,  [1904]  2  I.  R.  357,  360  ; 
37  I.  L.  T.  R.  95,  101;  3  N.  I.  J.  R.  137,  236 

12. Statutory    tenancy— Mortgage    of— 

Ejectment— Act,  1881,  ss.  1  arid  2— Act,  1896, 
s.  19 — Sub-letting  ftr  agistment  and  conacre.} 
A  mortgagee  of  a  statutory  term  is  entitled  to 
succeed  in  an  ejectment  suit,  notwithstanding 
sections  1  and  2  of  Land  Law  (Ireland)  Aot,1881, 
and  the  fact  that  there  has  been  a  sub-letting 
for  agistment  and  conacre  by  the  mortgagor. 
Pettigrew  v.  Beggs       Co.  Ct.,  31  I.  L.  T.  R.  112 

13. Sub-tenant  not  served —  Ejectmmt.l 

Where  an  ejectment  for  non-payment  of  rent  was 
brought  against  a  tenant,  and  possession  was 
given  up  by  the  sheriff,  but  a  sub-tenant  who  had 
not  been  served  with  the  original  ejectment, 
and  whose  premises  (a  stable)  were  not  given 
up  by  the  sheriff,  his  existence  not  being  known 
of  at  the  time,  was  subsequently  proceeded 
against  by  the  head  landlord,  by  an  ejectment 
on  the  title  : — Held,  that  the  ejectment  on  the 
title  lay.     Allin  v.  Coughlan 

Cir.  Cas.,  Holmes,  J.,  31 1.  L.  T.  380 

14. Tenancy  from  year  to  year — Clause 

against  alienation — Bight  to  sell — Land  Law 
(Ireland)  Act,  1881,  s.  1 — Landlord  and  Tenant 
Law  Amendment  Act  (Ireland),  1860,  s.  10.] 
Lands  were  held  from  year  to  year  under  an  agree- 
ment which  contained  a  clause  against  assign- 
ment. After  the  passing  of  the  Land  Law 
(Ireland)  Act,  1881,  the  tenant  assigned,  but  the 
consent  of  the  landlord  was  not  obtained,  nor 
was  any  notice  of  the  intention  to  sell  served 
on  him : — Hdd,  that  the  assignment  was  not 
void,   and  that  the  assignee  was   entitled   to 
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succeed  in  an  action  to  recover  possession  of  the 
lands  against  the  assignor.     Hughes  y.  Higgins 
Ex.,  29  I.  L.  T.  R.  82 

15. Ticket-of-leave    man — Abolition    of 

Forjeilure  Act.  1870.]  In  1884  the  plaintiff  was 
Beutenoed  and  convicted  on  a  capital  charge, 
but  the  sentence  was  commuted  to  penal  servi- 
tude for  life.  He  was  released  on  tioket-of -leave. 
No  administrator  of  his  property  had  been 
appointed  under  section  9  of  the  Abolition  of 
Forfeiture  Act,  1870.  In  an  action  by  him 
against  his  son  to  recover  possession  of  a  farm 
of  which  he  was  tenant  at  the  time  of  his  con- 
viction : — Held,  that  the  action  must  be  dis- 
missed as  section  8  of  the  Act  of  1870  barred 
the  plaintiff's  right  to  recover:  Sernhle,  an  ad- 
ministrator of  the  convict's  property  appointed 
by  the  Crown  under  section  9  of  the  Act  of  1870 
could  have  succeeded  in  the  action.  Tansey  v. 
Tansey  Cir.  Cas.,  Holmes,  L.J.,  5  N.  I.  J.  R.  218 

16. Title — Evidence.']      The  plaintiff,  a 

judicial  tenant,  who  had  been  evicted  for  non- 
payment of  rent,  brought  an  ejectment  on  the 
title  some  years  afterwards  against  his  landlord 
for  possession  of  a  dwellinghouse.  This,  it 
was  contended  by  plaintiff,  was  built  by  his 
predecessors  on  the  site  of  the  old  Catholic 
parish  chapel  of  Ballinacrusha,  afterwards  a 
schoolhouse,  and  no  rent  had  ever  been  paid 
for  it ;  it  was  not  in  the  vesting  order.  When 
the  tenant,  however,  was  getting  a  fair  rent 
fixed  he  had  included  it  in  the  schedule  as  the 
landlord's  property.  The  ejectment  had  been 
dismissed  below.  Dismiss  affinned  on  appeal. 
Kirby  v.  Cummins 

Clr.  Cas.,  Murphy,  J.,  31  I.  L.  T.  514 

17. Title  at  date  of  service  of  Civil  Bill, 

but  not  at  date  of  issue.]  In  an  action  of  eject- 
ment the  Civil  Bill  was  dated  prior  to  the  date 
oi  the  document  of  title  on  which  the  plaintiff 
relied,  but  was  served  subsequently  to  it.  Upon 
clie  defendant's  objection  that  the  plaintiff  had 
no  title  at  the  date  of  the  issue  of  the  Civil  Bill : — 
Held,  that  the  date  to  be  considered  was  the 
date,  not  of  the  issue,  but  of  the  service  of  the 
Civil  Bill.     O'Neill  v.  Conner 

Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  144 
By  administrator  against  limited  admin- 
istrator, limited  to  fair  rent  proceed- 
ings— Statute  of  Limitations 

331.  L.T.  R.  110 
See  Limitations,  Statute  of — Realty.    5. 
By  second  mortgagee — Legal  estate  out- 
standing in  the  Land  Commission 

[1904]  2  I.  R.  357,  360  ; 
37  I.  L.  T.  R.  95,  101 ;  3  N.  I.  J.  R.  137,  236 
See  Mortgage  (General).    17. 

Death  of  sole  plaintiff,  tenant-for-life — 

Application  to  substitute  remainder- 
man as  plaintiff        [1899]  2  I.  R.  470  ; 
331.  L.T.  R.  90 
See  Practice — Parties.    5. 

-' Deed  of  charge — Outstanding  legal  estate 

— Ejectment  on  title  by  mortgagee 

1  N.  I.  J.  R.  13 
See  Mortgage  (General).    16. 
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Forfeiture  under  covenant  in  agreement 

for  lease  30  I.  L.  T.  R.  41 

See  Landlord  and  Tenant — Lease.    2. 

Plea  of  possession — Interrogatories 

[1903]  2  I.  R.  lis  ;   36  I.  L.  T.  R.  236  ; 
3  N.  I.  J.  R.  23 
See  Practice— Discovery.    30. 

Question    depending   on   construction   of 

devisor's    will  —  Accrual    of    right — 
Judicature  Act,  1877,  s.  53 — Costs 

[1899]  2  I.  R.  344 
See    Limitations,    Statute    of  —  Realty. 
16 
^ — ■  Valuation  within  County  Court  jurisdic- 
tion—Evidence 33  I.  L.  T.  R.  108 
See  County  Court — Practice.    34. 
And  see  Landlord  and  Tenant — Action 
for  Recovery  of  Land. 

LAND   AGENT— Solicitor— Costs 

29  I.  L.  T.  286 
See  Solicitor— Bill  of  Costs.    104. 

LAND  AND  SEA  CARRIAGE. 

Agency  [1898]  2  I.  R.  789,  801  ; 

32  I.  L.  T.  R.  139 
See  Railway — Carriage  of  Goods.    16. 

Contract,  where  entered  into 

[1894]  2  I.  R.  208,  223 
See  Carrier.    5. 

LAND  COMMISSION. 

See  Land  Law  Acts — Land  Purchase  Acts 
— Redemption  of  Rent  (Ireland)  Act, 
1891. 

■  Agreement,  vesting  and  fiat 

49  I.  L.  T.  R.  189 

See  Land  Purchase  Acts— Vesting  Order. 

3. 

— —  First  sitting — Commencement  of  statutory 

term  [1897]  2  I.  R.  30  ; 

30  I.  L.  T.  R.  156 

See  Land  Law  Acts — Statutory  Term.    4 

— - —  Jurisdiction — Application  to  take  fair  rent 

agreement  off  file        [1894]  2  I.  R.  44  ; 

28I.L.T.R.14 

See  Land  Law  Acts — Fair  Rent.    5. 

■  Mandamus — Refusal  of  Land  Commission 

to  state  case  for  appeal — Question  of 

law — Application    to    state    case    for 

appeal,  whether  frivolous  or  vexatious 

[1894]  2  I.  R.  394 

See  Land  Law  Acts — Case  Stated.    2. 

Offer  to  purchase — Land  Act,  1903,  s.  7 

[1909]  1 1.  R.  41 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    24. 

Order  fixing  fair  rent — Schedule 

[1897]  2  I.  R.  467  ;  31  I.  L.  T.  R.  12,  37 
See  Land  Law  Acts — Fair  Rent.    73. 

Report  under  s.  40  of  Land  Law  (Ireland) 

Act,   1896 — Inadequacy  of  price  sug- 
gested [1897]  1  I.  R.  426  ; 
31 1.  L.  T.  R.  176 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    16. 
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LANDED   ESTATES  COURT   CONVEYANCE. 
See  Land  Judges'  Court— Conveyance. 

Effect   of,   to    extinguish   easement    not 

specified  therein       [1898]  1  I.  R.  272 
See  Easement.     6. 

Mistake    in     habendum — Jurisdiction    to 

execute  supplementary  conveyance 

[1899]  1  I.  R.  507 
See  Land  Judges'  Court — Jurisdiction.    1. 

LAND  JUDGE— Absolute  order  for  Sale— Con- 
version [1914]  1 1.  R.  268 
See  Conversion.     1. 

Lease  48  I.  L.T  R.  193. 

See  Landlord  and  Ten!(nt— Use  and 
Occupation.  i 
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LAND  JUDGES'  COURT— COMPENSATION. 

1. Error   in   rental — Tithe   rentcharge.] 

A  rental  with  respect  to  six  out  of  seven  lots 
contained  specific  statements  as  to  whether 
tithe  rentcharge  was  payable  or  not ;  but  as  to 
Lot  7  no  reference  to  tithe  rentcharge  was  made, 
although  this  lot  was  in  fact  liable  to  tithe  rent- 
charge  : — Held,  that  the  case  was  not  distinguish- 
able from  In  re  Bailie's  Estate  (31  L.  R.  I.  98, 
373),  and  that  the  purchaser  of  lot  7  was  not 
entitled  to  compensation,  even  assuming  that  he 
purchased  in  ignorance  of  the  existing  liability  ; 
the  purchaser's  father,  who  had  undertaken  to 
bid,  and  afterwards  substituted  his  son,  acting  as 
his  agent,  having  had  previously  to  the  sale 
actual  knowledge  of  the  liability  : — Held,  that 
the  purchaser  could  not  be  allowed  under  the 
circumstances  to  claim  compensation  on  the 
ground  of  supposed  forgetfulness  of  his  agent. 
Compensation  may  be  given  after  the  com- 
pletion of  the  purchase.  In  re  Somenille's 
Estate 

Gibson,  J.,  tor  Land  Judge,  [1895]  1  I.  R.^eo 
2.  ■ Mis-statement  —  Purchaser  —  Sub- 
tenancy— Profit  rent — Bental.']  Where  a  pur- 
chaser purchases  a  lot,  subject  to  sub-tenancy 
from  year  to  year,  the  profit  rent  of  which  is 
mis-stated  in  the  rental,  the  purchaser,  if  misled 
thereby,  may  obtain  compensation  as  against 
the  purchase -money  lodged  in  Court.  But,  by 
the  practice  of  the  Court  affecting  town  holdings, 
such  compensation  cannot  exceed  the  difference 
between  the  rent  set  out  in  the  rental  and  the 
actual  rent  for  a  period  of  one  and  a  half  years. 
A  purchaser  may  recover  taxes  which  accrued 
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continued. 
due  before  he  was  declared  purchaser,  and  which 
were  deducted  by  the  sub-tenant  from  the  rent. 
In  re  Corbett's  Estate    Ross.  J.,  31 1.  L.  T.  R  61 

LAND  JUDGES'  COURT— CONVEYANCE. 

1. Description    of    premises — Adequacy 

of— Schedule  and  map  inconsistent — Rejection 
of  later  description — Falsa  demonstratio.]  Where 
two  adequate  descriptions  occur  in  a  deed, 
each  purporting  to  describe  what  the  deed 
conveys,  and  these  descriptions  are  in  fact 
at  variance  with  each  other,  the  earlier  descrip- 
tion must  prevail.  An  action  was  brought  to 
recover  possession  of  premises  known  as  22, 
23,  24  and  25  M.  Street,  formerly  D.  Street,  in 
the  town  of  C.  The  plaintiff's  title  was  under 
a  Landed  Estates  Court  conveyance,  whereby 
"  the  premises  situate  in  or  near  D.  Street,m 
the  town  of  C,  then  in  the  occupation  of  T.L., 
and  more  particularly  described  in  the  schedule 
thereunder  written,  and  delineated  on  the 
annexed  map,"  were,  with  others,  conveyed 
in  fee-simple,  subject  to  the  lease  referred  to 
in  the  schedule.  The  description  in  the  schedule 
was  — "  "  Tenants'  names.  Representatives  of 
T.  L.  ;  description.  In  front  to  D.  Street  43  feet 
and  from  front  to  rere  58  feet ;  rent,  9s.  3d.  ; 
tenure,  lease  for  199  years  from  March,  1700." 
The  map  merely  showed  a  plot  of  ground 
coloured  red,  bounded  partly  by  D.  iSJreef,  and 
partly  by  a  lane.  It  was  proved  that  the 
premises  22,  23,  24  and  25  M.  Street  formed  no 
part  of  the  premises  described  in  the  body  and 
schedule  of  the  conveyance,  and  were  held  by 
the  defendants  under  a  different  title : — Held, 
that  the  description  in  the  body  and  schedule 
of  the  conveyance  was  an  adequate  description 
of  what  was  intended  to  be  conveyed,  and  that 
the  additional  description  on  the  map  was  an 
erroneous  description,  and  should  be  rejected. 
Bradford  v.  Dublin  and  Kingstown  Railway  Co. 
(7  I.  C.  L.  R.  57,  614),  Roe  v.  LidwM  (9  I. 
C.  L.  R.  184),  and  Dennehy  v.  Corrigan  ([1902] 
2  I.  R.  63,  n.  2)  followed.    Kenny  v.  Labarte 

Andrews,  J.,  [1902]  2 1.  R.  63 
2. Purchaser  with  notice — Sale  of  grow- 
ing timber — Subsequent  sale  of  lands — Refusal 
by  purchaser  to  allow  timber  to  be  cut  and  re- 
moved— Conveyance  without  reservation — Per- 
sonal equity — Right  to  cut  and  remove  timber — '■ 
Injunction.]  Certain  timber  growing  on  lands 
which  were  under  the  control  of  the  Landed 
Estates  Court  was  ordered  by  the  Judge  to  be 
sold  by  the  receiver,  and  accordingly  the  timber 
was  sold  by  public  auction.  The  lands  were 
subsequently  sold  to  a  purchaser,  who  had  full 
notice  of  the  sale  of  the  timber.  The  purchaser 
of  the  timber  shortly  afterwards  entered  on  the 
lands  for  the  purpose  of  cutting  and  removing 
the  timber.  The  purchaser  of  the  lands  refused 
to  allow  this  Subsequently  a  Land  Judges' 
conveyance  was  executed  to  the  purchaser  of 
the  lands,  without,  however,  any  reservation 
of  the  timber  : — Held,  that  the  purchaser  of  the 
timber  was  entitled  to  an  injunction  to  compel 
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the  defendant,  who  was  the  suecessor-in-title 
of  the  purchaser  of  the  lands,  to  allow  him  to 
out  and  remove  the  timber,  although  not 
reserved  by  the  conveyance,  inasmuch  as  the 
purchaser  of  the  lands  hswi  purchased  with  ftill 
notice  of  the  sale  of  the  timber,  and  there  was 
therefore  such  an  equity  affecting  his  con- 
science as  to  preclude  his  successor  in  title 
from  relying  on  the  effect  of  the  Land  Judges' 
conveyance.     O'Hanlon  v.  Murdoch 

V.-C,  [1901]  1 1.  R.  122 

3. Right  of  judicial  tenant  to  deduct 

from  rent — Landed  Estates  Court  Act,  1858, 
s.  61— Land  Law  (Ireland)  Act,  1896,  s.  3  (3)— 
Construction.]  Where,  under  section  3  (3)  of  the 
Land  Law  (Ireland)  Act,  1896  the  new  judicial 
rent  is  lower  than  the  rent  previously  paid,  and 
the  tenant  is  entitled  to  deduct  the  difference 
from  rent  subsequently  paid  by  him,  and  where 
there  has  been  a  devolution  of  the  landlord's 
title  involving  a  conveyance  from  the  Landed 
Estates  Court,  which  conveyance  makes  no 
mention  of  the  tenant's  right  of  deduction: — 
Eeld,  that,  notwithstanding  the  Landed  Estates' 
Court  conveyance,  the  tenant  is  entitled  to  make 
his  deduction.  The  Estate  of  the  Marquis  of 
Waterford  (I.  E.  5  Eq.  59,  5  L  L.  T.  E.  125) 
followed.     M'Cajfrey  v.  M' Donald 

Q.  B.,  34  1.  L.  T.  R.  180 

4. Schedule  of  tenancies — Map  ("  and 

described  in  the  map  ") — Falsa  designatio — Land- 
lord and  tenant — Encroachmentr—The  Landed 
Estates  CouH  (Ireland)  Act,  1858  (21  <fc  22 
Vict,  c.  72),  s.  61.]  J.  O.,  plaintiff's  predecessor 
in  title,  held  1,  a  messuage  in  the  town  of 
Galway' under  lease,  dated  the  7th  July,  1793, 
for  ninety-nine  years,  assigned  to  him  by  deed, 
dated  the  6th  May,  1858.  The  lease  did  not 
state  the  acreage,  but  gave  the  boundaries  in 
front  and  on  each  side,  the  frontage  being  on 
Dominick  Street,  and  granted  the  premises  (two 
houses)  "  with  the  ground  rearward  "  thereof 
"  to  the  watercourse  in  the  said  rear."  J.  0. 
also  held,  2,  in  fee,  under  a  conveyance  from 
the  Board  of  Works,  dated  the  27th  September, 
1858,  for  valuable  consideration  a  piece  of  land 
stretching  between  said  messuage  and  the 
Eghuton  Canal — ^which  had  been  meanwhile 
constructed  on  the  site  of  the  said  watercourse — 
and  having  a  width  or  frontage  to  Dominick 
Street  of  16J  feet,  and  a  depth  along  said  canal 
of  123  feet.  This  was  a  strip  consisting  mainly 
of  land  reclaimed  or  built  up  out  of  the  "  spoil  " 
of  the  canal.  On  2,  and  a  small  part  of  1,  J.  0., 
shortly  afterwards,  built  a  house  and  offices, 
which  since  1864  had  been  let  to  the  con- 
stabulary as  barracks,  at  a  rent  of  £42  10s. 
The  defendant,  K.,  by  a  Landed  Estates  Court 
conveyance,  dated  the  8th  August,  1878,  was 
granted  three  parcels  of  land  in  the  town  of 
Galway,  lot  2  being  stated  to  contain  2  roods 
33  perches,  "  situate,"  &c., "  and  described  in 
the  map  annexed,  numbered  1,  and  thereon 
coloured  yellow,  with  the  appurtenances,  which 
premises  do  not  include,  and  are  not  intended 
to  include,  any  portion  of  the  Eglinton  Canal." 
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The  map  was  marked  as  covering  the  constabu- 
lary barracks,  the  colouring  extending  to  the 
actual  margin  of  the  canal,  and  including  both 

1  and  2.  The  conveyance  was  made  subject  to 
those  tenancies  only  which  were  set  out  in  the 
schedule  thereto.  The  schedule  set  out  two 
tenancies  only  referable  to  map  1 — ^namely,  the 
premises  subject  to  the  lease  of  7th  July,  1793, 
stated  to  contain  1  rood  9f  perches,  and  pre- 
mises subject  to  a  lease  dated  1860,  stated  to 
contain  1  rood  23f  perches,  making  together 

2  roods  33  perches.  In  1893,  on  the  expiration 
of  the  lease  of  1793,  K.  obtained  a  Civil  Bill 
decree  in  ejectment  for  the  possession  of  the 
constabulary  barracks,  as  being,  the  premises 
comprised  in  the  said  lease — i.e.,  1.  The  plaintiff 
who  had  not  been  a  party  to  these  proceedings, 
now  sought  to  recover  possession  of  the  part  oi 
the  barracks  which  stood  on  2,  and  for  an 
apportioned  part  of  one  year's  rent.  The 
Judge  at  the  trial  (Palles,  C.B.)  ruled  that  K., 
under  the  conveyance  of  1878,  had  acquired  an 
estate  in  possession  in  2,  but  that  the  subsequent 
possession  of  the  plaintiff  since  1878  entitled 
her,  under  the  Statute  of  Limitations,  to  judg- 
ment for  possession,  the  apportioned  rent  for 
one  year  being  ascertained  at  £40.  On  new 
trial  motion  : — Held,  that  the  Landed  Estates 
Court  conveyance  of  1878  conveyed  2  as  land 
comprised  in  the  lease  of  1793 — i.e.,  as  part  of 
1 — and  in  effect  conclusively  made  2  a  part  of 
the  leasehold,  and  therefore  the  Statute  of 
Limitations  did  not  apply,  and  that  the  defen- 
dant was  entitled  to  judgment.  Per  Madden, 
J. : — Where  the  Landed  Estates  Court,  in  the 
performance  of  its  statutory  duties,  has  ascer- 
tained any  term  of  a  tenancy,  and  stated  that 
term — not  by  way  of  reference  to  the  lease,  but 
positively — in  the  conveyance,  the  lease,  though 
incorporated  in  the  conveyance  and  capable  of 
being  looked  at  for  other  purposes,  cannot  be 
used  to  contradict  or  modify  the  statement 
contained  in  the  conveyance,  Semble,  that  the 
facts  rebutted  the  presumption  that  the  land 
comprised  in  the  deed  of  1858  was  an  encroach- 
ment, the  benefit  of  which  enured  to  the  landlord. 
Oliver  v.  Rooney 

Q.  B.,  App.,  [1895]  2 1.  R.  660, 675  ; 
30  I.  L.  T.  R.  105,  106 

General  word  — Easement 

[1912]  1  I.  R.  262 
-See  Way.     1 

LAND  JUDGES'  COURT— DECLARATION  OF 
TITLE. 

1. Easement — Objection  to  final  notice — 

Landed  Estates  Court  Act,  ss.  51,  54.]  A  petition 
having  been  presented  for  declaration  of  title, 
an  objection  was  filed  claiming  a  public  right 
of  way  .which  was  not  admitted  by  the  petitioner. 
The  Court  being  satisfied  that  there  was  a  sub- 
stantial question  at  issue  refused  to  decide  it 
upon  the  objection,  and  the  petitioner  declining 
to  accept  a  declaration  of  title  subject  to  existing 
rights  of  way  (if  any)  allowed  the  petition  to 
stand  over  in  order  to  enable  the  petitioner  to 
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LAND  JUDGES'  COURT— DECLARATION  OF 

TITLE — continued. 
assert  his  right  by  an  action  of  trespass. 
Observations  on  the  exercise  by  the  Court  of 
the  duty  of  ascertaining  easements,  &c.,  under 
the  Landed  Estates  Court  Act.  In  re  Jameson's 
Estate  Madden.  J.,  [1895]  1 1.  R.  469 

2. Tenant-for-life   and   remainderman.] 

The  Court  has  jurisdiction  to  entertain  a  petition 
by  a  tenant-for-life  in  possession  and  the  re- 
mainderman for  a  declaration  of  title.  A., 
tenant-for-life  in  possession,  B.,  tenant-for-life 
in  remainder,  and  O.  and  D.,  tenants  in  tail 
in  remainder  in  default  of  issue  of  B.,  who 
■was  unmarried,  presented  a  petition  for  a 
declaration  of  title  according  to  their  respective 
rights.  There  were  no  contentious  claims  to 
possession.  The  Court,  after  argument,  made 
an  order  on  the  petition.  In  re  Kenny's  Estate 
Ross,  J.,  [1897]  1 1.  R.  318 

LAND  JUDGES'  COURT— FUND  IN  COURT. 
Annuity — Guarantee  deposit — Income  insuffi- 
cient to  pay  annuity  in  fuM — Sale  of  portion  of 
guarantee  deposit.]  Lands  which  had  been 
charged  with  a  life  annuity  were  sold  in  the 
Land  Judges'  Court  to  the  tenants  under  the 
Land  Purchase  Acts,  discharged  from  the 
annuity,  the  only  fund  to  answer  which  was  the 
Guaranteed  Land  Stock  retained  as  a,  guarantee 
deposit  by  the  Land  Commission,  the  dividends 
on  which,  however,  were  not  sufficint  to  pay 
the  annuity  in  full : — Held,  that  the  annuitant 
was  entitled  to  have  portion  of  the  Guaranteed 
Land  Stock  sold  to  make  up  the  deficiency. 
In  re  D'Arcy's  Estate 

Ross.  J.,  [1899]  1  I.  R.  213 

Annuity — Statute  of  Limitations 

[1894]  1  I.  R.  537 
See    Limitations,    Statute    of — Personal 
Action.    16. 

LAND  JUDGES'  COURT— INCUMBRANCE. 

1.  ■ Priority  of  costs  of  enforcing  mort- 
gagee's claim.]  The  costs  incurred  by  a  person 
entitled  to  an  annuity  and  charge  on  an  estate 
in  successfully  enforcing  his  claim  against  the 
owner,  who  resisted  it,  take  the  same  rank  as 
the  principal  sum.  In  re  Baldwin's  Estate  ; 
Wright,  Petitioner  Ross,  J.,  [1900]  1 1.  R.  15 

2. Puisne  incumbrancer — Wasting  secu- 
rity— Life  estate  with  policy  of  insurance.]  A 
sum  of  money,  representing  surplus  rents  of  the 
lands  for  sale  (a  life  estate  with  policies  of 
insurance  as  a  collateral  security),  was  in  Court. 
A  puisne  incumbrancer,  assignee  of  an  English 
judgment  extended  to  Ireland  under  the 
Judgments  Extension  Act,  1868,  and  registered 
as  a  mortgage,  applied  to  have  it  paid  out  to 
him  in  part  payment  of  his  debt,  on  the  ground 
of  the  security  being  a  wasting  one.  The  prior 
incumbrancers,  to  whom  interest  was  paid  to 
date,  and  who  ^ade  no  claim  for  the  money, 
objected,  impugning  the  validity  of  the  statut- 
able mortgage  founded  on  the  English  judg- 
ment ;  also  on  the  ground  that  their  mortgages 
were  on  a  wasting  security,  the  policies  being 
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possibly  voidable ;  and  also  on  the  ground  that 
owing  to  the  application  of  the  40th  section 
of  the  Land  Act,  1896,  this  money  might  be 
required  for  the  redemption  of  superior  in- 
terests : — Held  (without  deciding  the  question 
of  the  validity  of  the  statutable  mortgage), 
that  the  apphoation  should  be  refused.  If 
sufficient  money  were  in  Court  it  would  be 
properly  applicable  to  the  satisfaction  of  the 
prior  incumbrancers.  In  re  Cox's  Estate ; 
Farrell,  Petitioner      Ross,  J.,  [1900]  1  I.  R.  269 

Fund  in  Courts-Annuity    [1894]  1 1.  R.  537 

See    Limitations,    Statute    of — Personal 
Action.    10 

Recorded — Unrecorded  devolution  of  title 

[1898]  1  I.  R.  376  ;  32  I.  L.  T.  R.  36 
See  Record  ol  Title  (Ireland)  Act,  1865.    2. 

LAND  JUDGES'  COURT— JURISDICTION. 

1. Landed  Estates  Court  conveyance — 

Mistake — Jurisdiction  to  execute  supplemental 
conveyance.]  Where  the  Landed  Estates  Court 
conveyance  to  a  purchaser  of  a  fee-farm  grantee's 
interest  contained  no  words  of  limitation  or  in- 
heritance, the  Land  Judge  directed  a  supple- 
mental conveyance  to  be  prepared  to  remedy 
the  omission.  In  re  Monsarratt' s  Estate  ;  Garde, 
Petitioner  Ross,  J.,  [1899]  1 1.  R.  507 

2. Specific    performance — Vendor    and 

purchaser — Contract  far  the  sale  of  settled  land — 
Settled  Estates  Act,  1877  (40  <fc  41  Vict.,  c.  18), 
s.  45 — Landed  Estates  Court  Act,  1858  (21  tfc  22 
Vict.,  c.  72),  ss.  46,  47,  48.]  Section  46  of  the 
Landed  Estates  Court  Act,  1858,  enables  a 
limited  owner  to  have  his  title  investigated  and 
a  conveyance  made  by  the  Court,  but  does  not 
confer  on  the  Court  jurisdiction  to  enforce 
specific  performance  of  a  contract  for  the  sale 
of  settled  land.  Sections  47  and  48  deal  with 
the  case  of  an  absolute  owner  of  land,  and  have 
no  application  to  that  of  a  limited  owner.  In 
re  Browne's  Estate 

Ross,  J.,  [1913]  1  I.  R.  165  ;  47  I.  L.  T.  R.  58 
Appointment   of   arbitrator — Superior  in- 
terest— Owner  of,  refusing  to  appoint 
[1903]  1 1.  R.  137,  141 
See  Land  Purchase  Acts.     Superior  in- 
terest.    71. 

Partition — Unincumbered  share — Delivery 

of  order  [1901]  1  I.  R.  213  ; 

1  N.  I.  J.  R.  157 
See  Land  Judges'  Court — Partition.    1. 

Petition    for    sale — Mortgagee's    right    of 

action  on  covenant 

[1910]  2  I.  R.  162,  165 
See  Mortgage  (General).    .35. 

Sale  to  tenants  by — Form  No.  34a — Bonus 

[1909]  1 1.  R.  120,  278;  43  I.  L.  T.  R.  135,  187 
See  Land  Purchase  Acts — Bonus.    38. 

Sale  of  several  fishery     [1896]  1  I.  R.  274 

See  Fishery.    6. 

Sale  to  tenants  under  section  40  of  Land 

Act,  1896. 
See  Land  Purchase  Acts— Sale  by  Land 
Judge. 
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Withdrawal  of  estate — Discretion — Land 

Law    (Ireland)    Act,    1896 — Adequate 
■offers — Lapse  of  time 

[1901]  1  I.  R.  248,  250 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    21. 

LAND  JUDGES'  COURT— ORDER  FOR  SALE. 
Conveision — Incumbrancer's  petition — Death  of 
owner — Adding  heir-at-law — Minor— Guardian  ad 
litem — Practice.']  An  absolute  order  for  sale 
having  been,  made  in  1889  on  an  incum- 
brancer's petition,  the  owner,  by  his  will,  left 
the  property  comprised  in  that  order  to  his  four 
daughters,  share  and  share  alike.  A.,  one  of 
the  daughters,  predeceased  the  testator,  who 
died  in  1893  : — Held,  that  the  effect  of  the 
absolute  order  for  sale,  being  on  an  incum- 
brancer's petition,  was  to  convert  only  so  much 
of  the  property  as  was  necessary  for  the  payment 
of  incumbrances,  and  as  the  remainder  would 
pass  as  realty  the  heir-at-law  of  A.  should  be 
added  as  an  owner,  and  being  a  minor,  a 
guardian  ad  litem  was  appointed  for  that  pur- 
pose. Swanton'.s  Estate  ([1898]  1  I.  R.  157) 
followed.     In  re  Ross's  Estate 

Ross,  J.,  33  I.  L.  T.  R.  21 

Absolute — Mortgage    executed    by    owner 

after  [1898]  1  I.  R.  157 

See  Limitations,  Statute  of — Realty.     10. 

Equitable  mortgage — Further  advances 

[1895]  1 1.  R.  146 
See  Mortgage — Equitable  Mortgage.    6. 

Showing   cause  [1894]  1  I.  R.  355 

See  Will — Accumulations. 

LAND  JUDGES'  COURT— PARTITION. 

1. Jurisdiction  of  Land  Judge —  Unin- 
cumbered share — Landed  Estates  Court  Act,  ss.  79, 
81 — Bight  of  unincumbered  owner  to  delivery  of 
order — Practice.]  Where,  upon  the  petition  of 
an  incumbrancer  on  an  undivided  share  of 
lands,  an  order  for  sale  and  partition  is  made 
by  the  Land  Judge,  the  owner  of  an  unincum- 
bered share  is  entitled  to  delivery  of  the  order 
for  partition,  allotting  to  him  specific  lands 
instead  of  his  undivided  share,  although  no  sale 
has  taken  place.     In  re  Forster's  Estate 

App.,  [1901]  1  I.  R.  213  ;  1  N.  L  J.  R.  157 

2. Yearly  tenancy.]    The  power  which 

the   Land   Judge   has   to   partition  includes   a 

power  to  partition  a  yearly  tenancy.      In  re 

Bingham's  Estate     Ross,  J.,  [1903]  1  I.  R.  387  ; 

35  I.  L.  T.  R.  193 

Beceiver  appointed   by  Chancery  Division 

— Land  Law  (Ireland)  Act,  1896,  s.  40 
[1901]  1  I.  R.  474;  35  I.  L.  T.  R.  83 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    12. 

LAND  JUDGES'   COURT— PETITION. 

1.  Dismissal  of — Insolvent  estate — Eight 

of  puisne  incumbrancer  to  object.]  The  owners, 
with  the  consent  of  all  the  incumbrancers,  with 
the  exception  of  one  incumbrancer,  whose 
charge  on  a  sale  would  in  all  probability  never 
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be  reached,  having  applied  that  the  petition  for 
sale  be  dismissed  : — Held,  that  as  it  was  im- 
possible to  say  that  the  objecting  incumbrancer 
had  absolutely  no  chance  of  ever  being  reached, 
the  petition  could  not,  in  face  of  the  objection, 
be  dismissed,     lie  Bentley's  Estate 

Ross,  J.,  37  I.  L.  T.  R.  29 

2.  Dismissal  of — Insolvent  estate — Land 

Law  {Ireland)  Act,  1896,  s.  40 — Bequest  issued — 
Consent — Parties  interested  in  estate — Jurisdic- 
tion.] Although  under  the  Land  Law  (Ireland) 
Act,  1896,  a.  40,  a  request  "  has  been  issued  " 
by  the  Land  Judge  to  the  Land  Commission, 
the  Land  Judge  has  still  jurisdiction  to  dismiss 
a  petition  out  of  Court  on  the  consent  of  all 
parties  interested  in  the  estate.  Tenants  have 
only  an  interest  in  the  sale,  and  not  in  the  estate. 
In  re  Lang's  Estate     Ross,  J.,  31  I.  L.  T.  R.  118 

3.  Dismissal  of  —  Petition  by  incum- 
brancer— Offer  by  owner  to  pay  off  incumbrance — 
Costs  subsequently  incurred.]  A  petition  for  sale 
of  incumbered  lands  having  been  lodged  by 
an  incumbrancer  on  December  8,  1900,  the 
solicitor  for  the  owner,  without  knowledge  of 
that  proceeding,  wrote  on  December  11,  1900, 
to  the  solicitor  for  the  incumbrancer  stating 
on  behalf  of  the  owner  that  he  was  in  a  position 
to  pay  off  the  mortgage  debt  and  interest,  and 
asking  to  be  informed  of  the  amount  of  costs  then 
due.  On  an  application  by  the  owner  for  leave 
to  pay  the  amount  of  principal  and  interest  into 
Court,  and  that  thereupon  the  petition,  which 
was  being  proceeded  with,  should  be  dismissed, 
the  Court  made  the  order  sought  and  disallowed 
the  petitioner  all  costs  subsequent  to  the  receipt 
of  the  letter  of  December  11,  1900.  Magan's 
Estate  Ross,  J.,  35 1.  L.  T.  R.  54 

4.  Tenant-for-life — Vendor  and  vendee- 
Settled  Land  Act,  1882 — Landed  Estates  Court 
Act,  s.  47.]  A  tenant-for-life,  who  has  entered 
into  a  contract  for  sale  of  the  fee -simple  under 
the  Settled  Land  Acts,  1882-1890,  is  entitled 
to  present  a  petition  for  sale  as  a  vendor  under 
section  47  of  the  Landed  Estates  Court  Act.  In 
re  Mahon's  Estate    Madden,  J.,  [1896]  1 1.  R.  273 

Registration  as  lis  pendens 

[1900]  1 1.  R.  328 
See.  Drainage  and  Improvement  Code.    8. 
Right  of  petitioners  to  have  petition  dis- 
missed [1897]  1  I.  R.  540 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    9. 

LAND  JUDGES'    COURT— PRACTICE. 

1.  Adverse  possession — Lands  for  sale- 
Adjoining  owner.]  Procedure  to  be  adopted  in 
case  title  to  a  portion  of  the  lands  for  sale  in  the 
Land  Judges'  Court  has  been  acquired  by  an  ad- 
joining owner  under  the  Statute  of  Limitations. 
Russell's  Estate;  Royal  Bank  of  Ireland, 
Petitioners  Ross,  J.,  1  N.  I.  J.  R.  35 

2. Affidavit  of  service.]    An  affidavit  of 

service  must  state  that  the  deponent  was  at 
the  time  of  the  service  acquainted  with  the 
appearance  of  the  person  served.  In  re  Cassan's 
Estate  Ross,  J.,  [1897]  1  I.  R.  316 
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3. Agreements  to  purchase — Land  Pur- 
chase Acts — Petition  for  sale  of  lessee's  interest — 
Receiver — Owner  of  lessee's  interest  a  bankrupt — ■ 
Signing  of.l  Where  a  petition  for  the  sale  of 
the  lessee's  interest  in  certain  lands  had  been 
presented,  and  a  receiver  appointed,  the  owner 
being  a  bankrupt,  but  the  assignees  not  having 
elected  to  take  his  interest,  and  where  negotia- 
tions for  sale  under  the  provisions  of  the  Irisli 
Land  Act,  1903,  had  been  entered  into  with  the 
sanction  of  the  Court,  it  was  ordered  that  the 
receiver  should,  on  behalf  of  and  in  the  name  of 
the  owner,  sign  the  necessary  agreements  to 
carry  out  the  purchase.  Be  the  Estate  of  F. 
Rynd  and  others.  Owners ;  The  Earl  of  Mayo, 
Petitioner  L.  J.,  38  I.  L.  T.  R.  107 

4. Amendment   of  orders.]     An   order 

fixing  the  redemption  price  of  an  annuity  of  £300 
at  £4,350  was  reviewed  by  the  Court  by  virtue 
of  section  39  of  the  Landed  Estates  Court  Act, 
1859,  and  the  redemption  price  was  increased 
to  £4,550,  as  it  appeared  that  an  error  had  taken 
place  in  the  calculation  in  the  first  instance. 
OgiVby's  Estate  Ross  J.,  5  N.  I.  J.  K.210 

5. Attachment — Motion  on   notice.^    It 

is  not  irregular  to  serve  notice  of  motion  for  a, 
writ  of  attachment,  instead  of  obtaining  in  the 
first  instance  a  conditional  order.  In  re  Oassan's 
Estate  Ross,  J.,  [1897]  1  L  R.  316 

6.  — —  Cause  against  conditional  order  for 
sale — Concurrent  proceedings  for  sale  in  another 
Court — Extensio7i  of  time  for  showing  cause."]  On 
a  petition  for  the  sale  of  certain  lands,  which 
had  been  presented  in  the  Laud  Judges'  Court, 
it  appeared  that  proceedings  had  already  been 
instituted  by  a  puisne  mortgagee  in  another 
Court,  and  an  order  had  been  made  directing  a 
sale  in  default  of  payment  of  the  amount  due 
within  three  months,  but  it  did  not  appear  that 
the  conduct  of  such  sale  had  been  retained  in 
that  Court.  Under  these  circumstances,  a  con- 
ditional order  for  sale,  returnable  within  twenty- 
eight  days,  had  been  made  on  the  petition. 
On  an  application  by  the  puisne  mortgagee  to 
the  Land  Judge  to  stay  proceedings  in  his  Court, 
it  was  ordered  that  the  time  for  showing  cause 
against  making  absolute  the  conditional  order 
for  sale  should  be  extended  until  the  expiration 
of  the  period  covered  by  the  order  in  the  other 
Court.  In  the  Matter  of  Estate  of  James 
Galbraith  Gillespie,  an  Owner  of  Registered  Land  ; 
Ex  parte  William  Smith  Lecky,  Petitioner 

L.  J.,  38  I.  L.  T.  R.  124 

7. Change  of  solicitor  having  carriage 

of  proceedings.]  On  a  motion  to  change  the 
solicitor  having  carriage  it  must  be  proved  that 
there  has  been  delay  or  misconduct  on  the  part 
of  the  solicitor  to  justify  a  change.  The  persons 
having  an  interest  in  the  sale  of  the  fee  have 
preference  over  those  whose  interest  is  merely 
in  the  life  estate.  Estate  of  Marchesa  Delia 
Bocella  Ross,  J.,  32  I.  L.  T.  R.  177 

8. Claim  by  Commissioners  of  Woods 

and  Forests  representing  the  Crown — Entitled 
to  full  audience — No  power  to  require  undertaking 
to  pay  costs  if  unsuccessful,']    The  Commissioners 
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of  Woods  and  Forests  representing  the  interests 
of  the  Crown  are  entitled  to'fuU  audience  on  the 
hearing  of  an  application  under  the  Landed 
Estates  Court  Act,  1858,  and  the  Land  Judge 
has  no  jurisdiction  to  make  them  give  an  under- 
taking to  pay  costs  if  unsuccessful.  Madden's 
Estate  (36  I.  L.  T.  R.  17)  distinguished. 
Gardiner's  Estate 

Ross,  J.,  App.,  37  I.  L.  T.  R.  164,  165 

9.  Costs  —  Final   schedule  —  Change  of 

solicitors — Costs  included  in  mortgage — Priority.] 
In  an  owner  and  petitioner  matter  F.  dh  Son 
acted  as  solicitors  having  carriage  up  to  the 
year  1879.  At  the  time  the  petition  was  pre- 
sented the  estate  was  solvent,  but  subsequently 
became  insolvent.  In  1879  carriage  of  the  pro- 
ceedings was  transferred  to  B.,  who  thereupon 
paid  F.  dk  Son  their  taxed  costs  up  to  that  date. 
B.  subsequently  accepted  a  mortgage  on  the 
estate  to  secure  certain  sums  due  to  him,  includ- 
ing the  costs  so  paid.  B.  died  in  1884.  On 
the  final  schedule  the  mortgage  was  set  out 
in  its  proper  priority  as  an  incumbrance  affecting 
the  estate.  An  objection  was  filed  by  the  sur- 
viving personal  representati%'e  of  the  devisee 
of  B.,  claiming  that  the  costs  paid  to  F.  dk  Son 
in  1879  should  be  brought  up  on  the  schedule, 
and  have  the  same  priority  as  the  costs  of  the 
solicitors  having  carriage  : — Held,  that  as  there 
was  no  evidence  of  intention  on  the  part  of  B. 
to  waive  his  claim  when  he  accepted  the  mort- 
gage, the  costs,  so  far  as  they  were  necessarily 
and  properly  incurred  in  the  proceedings  for 
sale,  should  be  brought  up  to  their  proper 
position  on  the  schedule.  Re  the  Estate  of 
M.  M.  Lloyd  Apjohn  Ross,  J.,  39  I.  L.  T.  R.  36  ; 
5  N.  I.  J.  R.  29 

10. Dismissal  of  petition,— CoMrf  letting 

of  whole  estate — Dismissal  as  to  portion.]  Where 
a  Court  letting  had,  with  the  acquiescence  of  all 
parties,  been  made  to  a  tenant  for  seven  years, 
pending  the  matter,  from  28th  March,  1905,  of 
the  whole  estate,  which  consisted  of  two  portions 
in  separate  ownership,  the  Court,  in  1907, 
refused,  in  invitum  the  Court  tenant,  to  allow 
the  petition  to  be  dismissed  as  regards  one  of  the 
portions.  In  re  Stinson's  Estate ;  -M'  Munn, 
Petitioner  Ross,  J.,  [1907]  1  I.  R.  49 

11. Dismissal     of     petition — Offer    by 

tenant  to  purchase  sanctioned — Subsequent  offer  by 
owner  to  pay  off  all  incumbrances — Application 
to  re-open.]  When  once  a  purchaser  in  a  sale  in 
Court  for  cash  has  been  declared,  the  matter  will 
not  be  re-opened  even  though  the  owner  is  subse- 
quently in  a  position  to  pay  off  all  incumbrances. 
[Note.  —  This  was  subsequently  reopened, 
the  full  facts  not  having  been  before  the  Court.] 
Mahony's  Estate  Ross,  J.,  37  I.  L.  T.  R.  186 

12.  Giving  possession — Sub-tenant — In- 
junction.] Where  it  appears  to  the  Court  that 
a  sub-tenant  under  a  Court  tenant  wrongfully 
refuses  to  deliver  up  possession  to  the  receiver, 
the  Court,  in  order  to  give  possession  on  sale  to  a 
purchaser,  will  compel  the  sub-tenant  to  do  so 
by  injunction,  and,  if  necessary,  by  attachment 
Carey's  Estate  Ch.  Div.,  5  N.'  I.  J.  R.  238 
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13. Incumbrance  —  Jurisdiction^/SaZc  of 

land  to  pay  arrears  of  fee-farm  rent]  The  appoint- 
ment several  years  ago  of  a  receiver  for  the 
purpose  of  recovering  the  arrears  of  a  fee-farm 
rent  having  proved  an  insufiSoient  remedy,  the 
Court  ordered  a  sale  of  the  lands.  In  re  Cullen's 
Estate ;   Irwin,  Petitioner 

Ross,  J.,  [1906]  1  I.  R.  508 

14. Liberty  to  obtain  copies  of  deeds 

lodged  in  Court — Notice.]  An  application  for 
leave  to  get  copies  of  deeds  lodged  in  Court  in  a 
petition  matter,  when  not  made  by  the  solicitor 
having  carriage,  must  be  on  notice.  Mullins, 
Owner  ;  Pilkington,  Petitioner 

iUonroe,  J.,  38  I.  L.  T.  R.  5 

15. Limited  administration  to  substan- 
tiate proceedings.]  The  Land  Judge  will  accept, 
for  the  purpose  of  discharging  a  query  on  the  title 
requiring  plenary  administration  to  be  taken 
out  to  a  deceased  person,  administration  limited 
to  substantiate  the  proceedings.  In  re  OarneWs 
Estate  Ross,  J.,  [1899]  1  I.  R.  521 

16. Lodgment  of  deeds — Solicitor's  costs.] 

A  solicitor,  directed  to  lodge  deeds,  failed  to 
find  some,  which  were  placed  apart  from  the 
remainder  in  the  wrong  place  in  his  oflice.  After 
the  service  on  him  of  a  notice  of  motion  to  lodge 
the  deeds,  they  were  found.  The  judge  gave  no 
costs  of  the  motion  against  him  under  the  cir- 
cumstances.    D'Orady's  Estate 

Ross,  J.,  1  N.  I.  J.  R.  42 

17. Lodgment  of  schedule — Allocation — 

Delay — Compensation.]  Where  there  is  delay 
on  the  part  of  the  solicitor  having  carriage  in 
carrying  out  the  steps  necessary  for  the  com- 
pletion of  a  sale,  compensation  to  the  estate 
may  be  had  by  the  stoppage  of  the  interest  on 
the  petitioner's  incumbrance.  In  re  Corbett's 
Estate  Ross,  J.,  31  I.  L.  T.  R.  65 

18. Petition  for  a  charging  order  under 

the  Legal  Practitioners  (Ireland)  Act,  1876.] 
Where  a  solicitor  employed  on  behalf  of  the 
owner  of  an  estate  for  sale  in  the  Land  Judges' 
Court  claimed  to  have  preserved  the  property, 
and  the  estate  was  subsequently  taken  out  of 
Court,  and  the  owner  refused  to  pay  the  costs 
incurred  by  his  solicitor,  the  Land  Judge  allowed 
a  petition  by  the  solicitor  under  the  Legal 
Practitioners  (Ireland)  Act,  1876,  to  be  received 
and  ffled.     In  re  Burton's  Estate 

Ross,  J.,  [1903]  1  I.  R.  124 

19. Service  out   of   the   jurisdiction  — 

Notice  to  lodge  deeds.]  The  service  out  of  the 
jurisdiction  of  an  order  to  lodge  deeds  is  invalid, 
and  an  order  for  attachment  founded  thereon 
cannot  be  made  in  the  event  of  disobedience. 
In  re  Trustees  of  Synge's  Estate ;  Davis,  Peti- 
tioner Ross,  J.,  [1900]  1  I.  R.  82 

,20. Transfer   of   carriage  —  Solicitor  — 

Lien — Handing  over  of  papers.]  The  represen- 
tatives of  a  deceased  solicitor,  who  had  carriage 
of  the  proceedings,  are  not  entitled  to  retain 
the  papers  in  the  matter  as  security  for  his  costs, 
but  must  hand  them  over  subject  to  lien,  to 
the  solicitor  to  whom  the  carriage  is  transferred. 
In  re  Wade's  Estate    Ross,  J.,  [1900]  1  I.  R.  211 
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Amount   of   interest   payable   to   incum- 

brancer [1903]  1  I.  R.  346 

See    Limitations,    Statute    of — Personal 
Action.    24. 

Costs    of    abortive    proceedings    against 

tenants  [1895]  1  I.  R.  474  ; 

[1896]  1  I.  R.  181  ;  30  I.  L.  T.  R.  33 
See  Land  Judges'  Court — Receiver.    3. 

Court  tenant — Accelerating  request 

[1899]  1  I.  R.  64,  65  ;  32  I.  L.  T.  R.  149 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    17. 

Court  tenant — Section  40   of  Land  Law 

(Ireland)  Act,  1896 
[1897]  1  I.  R.  186,  265  ;  30  I.  L.  T.  R.  153 
;See  Land  Purchase  Acts— Sale  by  Land 
Judge.    5. 

Duty  of  solicitor  having  carriage 

[1895]  1  I.  R.  259 
See  Solicitor — Duties.    3, 

Failure  of  tenant  to  carry  out  proposal  for 

purchase  —  Non-payment  of  rent  — 
Lapse  of  time  [1896]  1  I.  R.  191 

Sea  Land  Purchase  Acts — Sale  by  Land 
Judge.    25. 

Form   of   order   where  indemnified  lands 

sold  and  mortgagee  not  paid  in  full 

[1903]  1  L  B.  142 
See  Land   Purchase   Acts — Superior  In- 
terest.   52. 

Land  Law  (Ireland)  Act,  1896,  s.  40. 

See  Land  Purchase  Acts — Sale  by  Land 
Judge. 

Notice  to  lodge  deeds — Service  of — Sub- 

sequent advances      [1895]  1  I.  R.  201 
See  Mortgage — Equitable  Mortgage.    S. 

Owner  of  estate  in  Court — Exercise  of  right 

of  pre-emption  30  I.  L.  T.  R.  103 

See  Land  Law  Acts— Sale  of  Tenancy.   14. 

Payment  of  incumbrancers  rateably 

37  I.  L.  T.  R.  193 
See  Mortgage  (General).    38. 

Redemption  of  annuity — Mode  of  calcu- 

lation [1899]  1  I.  R.  505 

See   Land   Purchase  Acts — Superior  In- 
terest.   2. 

Redemption  of  superior  interests. 

See   Land  Purchase    Acts — Superior  In- 
terest. 

Redemption  of  tithe  rentcharge 

[1899]  1 1.  R.  191  ;  33  I.  L.  T.  R.  8 
See  Tithe  Rentcharge — Deduction  from.  1- 

Stamp  duty  payable  on  estate  sold  dis- 

charged of  superior  interests 

[1901]  1 1.  R.  477 
See  Revenue — Stamp  Duty.    2. 

LAND  JUDGES'  COURT— RECEIVER. 

1. Appointment    of — Insolvent   estate.] 

A  conditional  order  for  sale  was  granted  at  the 
instance  of  the  owner  (a  tenant  purchaser),  who 
was  in  ill-health  and  in  very  embarrassed  cir- 
cumstances, and  a  receiver  was  appointed  over 
the  lands  before  the  making  absolute  of  the 
conditional  order,  and  the  receiver  was  directed 
to   immediately   enter   into    possession    before 
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the  completion  of  his  recognizances.  Barfs 
Estate  Ross,  Of.,  40  I.  L.  T.  R.  262 

2. Ejectment  for  non-payment  of  rent — 

Ruling  authorising  receiver  to  proceed  by  ejectment 
for  non-payment.]  It  is  not  necessary  that  any 
ruling  of  the  Land  Judge  or  Chief  Receiver 
should  be  produced  or  proved  authorising  a 
Receiver  to  take  ejectment  proceedings.  Lyons- 
Montgomery  V.  Dolan 

Cir.  Gas.,  Gibson,  J.,  33 1.  L.  T.  R.  144 

3. Insolvent   estate — Ovmer   entitled   by 

descent,  but  having  abstained  from  taking  posses- 
sion— Receiver  appointed  by  Land  Commission 
on  foot  of  arrears  of  tithe  rentcharge — Costs  of 
abortive  proceedings  against  tenants   to  recover 
arrears  of  rent — Implied  undertaking  to  indem- 
nify."]       An  incumbrancer  upon  an  insolvent 
estate,  having  obtained  an  order  for  the  appoint- 
ment of  a  receiver,  two  receivers  were  succes- 
sively  appointed  at   his  instance,   neither  of 
whom   collected   any   rents,    and   both    died. 
Some  years  afterwards  the  Land  Commission, 
upon  foot  of  their  claim  for  tithe  rentcharge, 
obtained  an   order  for  the   appointment  of   a 
third  receiver.       The  owner  having  died,  the 
estate  descended  on  his  heir-at-law,  who  never 
went  into   possession,   or  interfered  with   the 
estate.    The  newly-appointed  receiver,  by  leave 
of  the  Court,  brought  an  action  against  a  tenant 
for  rent  in  the  name  of  the  owner,   without 
having  obtained  his  consent.    The  tenant  filed 
a  defence,  pleading  that  he  was  not  the  tenant 
and  the  Statute  of  Limitations,  and  obtained 
a  verdict  on  the  former  defence,  upon  which 
judgment  was  entered  in  his  favour.     He  issued 
execution  for  his  costs  against  the  owner,  who 
was    compelled    to    pay    the    amount : — Held 
(varying  the  decision  of  Madden,  J.),  that  the 
owner  was  entitled  to  be  indemnified  in  the  first 
instance  out  of  the  estate,  and,  failing  that,  by 
the  person  who  had  used  his  name  without  his 
authority.        In   re   Slacke's    Estate ;     Slacke, 
Petitioner  (No.  1) 

Madden,  J.,  [18951  1  I.  R.  474  ; 
App.,  [1896]  1 1.  R.  181  ;  30  I.  L.  T.  R.  33 

4.  Life    estate  —  Cost    of  appointing  — 

Money  expended  by  receiver.]  An  order  for  sale 
was  made  on  the  petition  of  a  tenant-for-life  of 
land's,  who  subsequently  became  tenant  to  the 
Court  pending  the  matter.  In  1889  a  receiver 
was  appointed  on  the  application  of  a  mortgagee. 
In  1895  that  receiver  was  discharged,  and  W. 
was  appointed  receiver  on  the  apphcation  of 
the  owner.  In  1899  the  owner  died,  leaving  no 
assets,  and  there  was  a,  large  arrear  of  rent. 
W.  had  not  collected  any  rents  out  of  the  lands, 
but  he  had  expended  some  money  on  behalf 
of  the  estate,  and  incurred  costs,  when  he  was 
discharged  by  the  remainderman : — Held 
(reversing  the  decision  of  Ross,  J.),  that  W. 
was  not-entitled  to  be  paid  the  money  expended, 
or  the  costs,  by  the  m,ortgagee  who  had  first 
appointed  a  receiver.  In  re  Kearney's  Estate 
App.,  [1902]  1 1.  R.  59;  35 1.  L.  T.  R.  207; 
2  N.  I.  J.  R.  1 
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5.  Life  estate — Termination —  Discharge 

of  receiver  over  land,  but  retention  over  arrears.] 
An  absolute  order  for  sale  of  a  life  estate  had 
been  made,  and  a  receiver  appointed.  The 
owner  died,  and  at  his  death  there  were  arrears 
of  rent  due.  Upon  motion  by  the  person  next 
interested  in  the  lands  as  owner  to  discharge 
the  receiver : — Held,  that  he  should  be  dis- 
charged from  over  the  land,  but  retained  over 
the  arrears  of  rent.  In  re  Assignees  of 
Osborne's  Estate ;  North  British  Mercantile 
Insurance  Co.,  Petitioners 

Ross,  J.,  [1900]  1 1.  R.  18 

6.    Registration     of     recognizances — 

Surety — Loss  of  securities — Liability  of  estate.] 
Where  two  or  three  sureties,  who  had  paid  the 
amount  due  to  the  estate,  the  subject-matter  of 
the  petition  for  sale,  by  a  defaulting  receiver, 
were  prevented  from  enforcing  their  claim  for 
contribution  against  their  co-surety  by  the 
neglect  of  the  responsible  person  to  re-register 
the  recognizances  entered  into  by  the  receiver 
and  his  sureties,  whereby  the  benefit  of  the 
securities  for  the  debt  was  lost :  — Held  (without 
deciding  any  question  as  to  the  person  ultimately 
liable)  that  the  estate  should  make  good  the 
loss.     In  re  Nugent' s  Assignees'  Estate 

Ross,  J.,  [1907]  1  I.  R.  198 

Absolute    order    for    sale  —  Land    Law 

(Ireland)  Act,  1896,  s.  40 
[1897]  1  I.  R.  186,  200  ;  31  I.  L.  T.  R.  16 
See  Land  Purchase  Acts— Sale  by  Land 

Judge.    3. 

Court  letting — Land  Law  (Ireland)   Act, 

1896,  s.  40 
[1897]  1 1.  R.  186,  265  ;  30  I.  L.  T.  R.  153 
See  Land  Purchase  Acts — Sale  by  Land 

Judge.    5. 

Defaulting — Bond — Liability    of    guaran- 

tors— Costs  of  order  against  receiver 
[1897]  1  I.  R.  464 
See  Principal  and  Surety— Liability.    5. 

Extension   of  to  interest  in  proceeds  of 

sale    of    land    when    sold — Judgment 
mortgage  [1897]  1  L  R.  462  ; 

31 1.  L.  T.  215 
See  Mortgage— Judgment  Mortgage.    6. 

Receipt  for  compensation  for  lands  taken 

under  Labourers  Acts 
[1900]  1  I.  R.  144  ;  33  L  L.  T.  R.  161 
See  Labourers  (Ireland)  Acts.    64a. 
LAND  JUDGES'  COURT— RENTAL. 

Amendment  —  County  cess  —  Appropriate 
standard  amount — Local  Government  {Ireland) 
Act,  1898,  c.  54.]  On  an  application  by  a 
tenant,  who  was  entitled  to  deduct  half  county 
cess  from  his  rent,  to  amend  his  rent  as  set  out 
in  the  rental  by  deducting  therefrom  half  the 
"  appropriate  standard  amount "  a  note  was 
put  on  the  schedule  to  the  effect  that  the  tenant 
was,  at  the  date  of  the  passing  of  the  Local 
Government  (Ireland)  Act,  1898,  entitled  to 
deduct  half  the  county  cess  from  his  rent,  and 
was  now  entitled  to  such  reduction  as  is  provided 
by  that  Act.     Bomford's  Estate 

Ross,  J.,  34  I.  L.  T.  R.  57 
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LAND  JUDGES'  COURT— SALE. 

Purebaser — Grazing  rents.']  Where  lands, 
which  were  sold  on  the  28th  October,  were 
subject  to  agistment  contracts,  terminating  on 
the  1st  November : — Held,  that  the  purchaser 
was  not  entitled  to  the  half-year's  grazing  rents, 
payable  on  the  expiration  of  the  contracts. 
In  re  Kinahan's  Estate  ;  Standard  Life  Assurance 
Co.,  Petitioners 

Monroe,  J.,  App.,  [1894]  1  I.  R.  261,  266 
And  see  Land  Purchase  Acts — Sale  by  Land 
Judge. 

Agricultural  tenancy — Land  Law  (Ireland) 

Act,  1881,  s.  1  (14)      [1898]  1  1.  R.  267 
See  Land  Law  Acts— Sale  ol  Tenancy.    2. 

Land  Law  (Ireland)  Act,  1896,  s.  40. 

See  Land  Purchase  Acts — Sale  by  Land 
Judge. 

Notice     to     lodge     deeds — Service     of — 

Further  advances  by  mortgagee 

'  [1895]  1  I.  R.  201 
See  Mortgage — Equitable  Mortgage.    8. 

• Prior  sale  of  growing  timber — Notice 

[1901]  1  I.  R.  122 
See  Land  Judges'  Court — Conveyance.    2. 

Redemption    of   superior   interests — Duty 

on  sale  [1901]  1  I.  R.  477 

See  Revenue — Stamp  Duty.    2. 

■ Rental  —  Error   in  —  Tithe    rentcharge — 

Compensation  [1895]  1  I.  R.  460 

See  Land  Judges'  Court— Compensation.   1 

Right  of  incumbrancer  to  ^ale — Trust  to 

pay   incumbrances    out    of    accumula- 
tions of  rent  [1894]  1  I.  R.  355 
See  Will — Accumulations. 

Several  fishery — Title  by  user 

[1896]  1  I.  R.  274 
See  Fishery.    6. 

Withdrawal  of  estate — Adequate  offers  by 

tenants — Lapse  of  time — Judicial  dis- 
cretion— Appeal 

[1901]  1  I.  R.  248,  250 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    21. 

LAND  JUDGES'  COURT. 

• Charges  in — Receiver  over 

3  N.  I.  J.  R.  144 
See  Practice — Receiver.    9. 

Jurisdiction — Land     Commission — Motion 

to  restrain  1  N.  I.  J.  R.  248 

See  Land  Lav?  Acts— Practice.    14. 

LAND  LAW  ACTS.  Col. 

Action  fok  Rent  892 

Abbeaes  of  Rent  -  893 

Case  Stated  893 

Chakaotbe  oe  Holding  894 

Conjunct  Tenants  931 

Contracting  Out  933 

Fair  Rent  933 

ITtjtuee  Tenant  958 

Pending  Proceedings  963 

Practice  964 

Present  Tenant    -  973 
Redemption    of    Rent    (Ireland) 
Act,  1S91     -                -        -        -      983 


LAND  LAW  ACTS— continued.  Col. 
Resumption  by  Landlord  991 
Sale  of  Tenancy  995 
Separation  of  Holding  1007 
Statutory  Conditions  1009 
Statutory  Term  1013 
sub-division  -  1016 
Sub-letting  -  -  1018 
Tenant-foe-Llfe  and  Remainder- 
man     -  1023 

LAND  LAW  ACTS— ACTION  FOR  RENT. 

Action  for  rent  by  head  landlord  against  a 
sub-tenant  ol  middleman — Estoppel — Section  12 
(2)  of  the  Land  Law  (Ireland)  Act,  1896  (59  ds  60 
Vict.,  c.  47) — Defendant  named  in  and  served 
with  ejectment  proceedings  under  section  12  (1) 
of  the  Act,  and  not  appearing  on  hearing  of  eject- 
ment— Defence  to  action  for  rent  that  defendant 
was  not  sub-tenant  to  middleman — Estoppel — 
Case  stated — Validity  of  ejectment  decree  ques- 
tioned— Question  of  validity  of  decree  not  raised 
by  the  case  as  stated.']  Where  a  defendant,  named 
in  and  served  with  ejectment  proceedings  under 
section  12  (1)  of  the  Land  Law  (Ireland)  Act, 
1896,  as  a  sub-tenant  of  the  middleman,  does 
not  appear  on  the  hearing,  and  a  decree  in 
ejectment  is  granted,  such  defendant  is  estopped, 
in  a  subsequent  action  for  rent  taken  against 
him  by  the  head  landlord  under  sub-section  (2) 
of  the  above  section,  from  denying  that  his 
possession  of  the  lands  was  as  sub-tenant  to  the 
middleman.  So  held  by  the  Court  of  Appeal, 
affirming  the  decision  of  the  King's  Bench 
Division  : — Held,  by  Palles,  C.B.  (Madden  and 
Boyd,  JJ.,  dissenting)  that  as  in  the  ejectment 
decree  under  section  12  (1)  of  the  above  Act, 
the  middleman  was  described  as  holding  under 
a  "  lease  for  ever  "  of  the  year  1784,  it  was  to 
be  presumed  on  the  authority  of  Chute  v. 
Busteed  (16  L  C.  L.  R.  222),  that  at  the  date 
of  the  ejectment  the  relation  of  landlord  and 
tenant  did  not  subsist  as  between  the  head  land- 
lord and  the  middleman,  and  that  consequently 
the  ejectment  decree  was  invalid  and  could 
effect  no  estoppel ;  and  that  the  question  for 
the  Court  being  whether  the  defendant  in  the 
case  was  estopped  by  the  decree,  the  Court 
could  consider  whether  the  decree  was  valid 
or  not,  even  though  no  point  or  suggestion  as 
to  the  invahdity  of  the  decree  appeared  in  the 
case  as  stated,  since  on  a  question  of  estoppel 
by  judgment  it  is  a  condition  precedent  to  the 
judgment  operating  as  an  estoppel  that  it 
should  be  valid  and  regular.  Held,  by  Madden, 
and  Boyd,  JJ. — (1)  That  the  statement  in  the 
decree  that  the  middleman  held  under  a  lease 
for  ever  did  not  necessarily  raise  a  presumption 
that  the  interest  of  the  middleman  was  that  of 
a  fee-farm  grantee,  and  (2)  whether  the  decree 
was  invalid  or  not,  the  case  as  stated  must  be 
considered  by  the  Court  as  stated  only  on  the 
question  of  estoppel  arising  if  the  decree  was 
valid,  and  the  case  as  stated  must  be  taken  to 
have  been  submitted  on  the  agreement  by  both 
parties  that  the  decree  should  be  treated  as  a 
valid  and  regular  decree.     Held,  by  the  Court 
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LAND  LAW  ACTS— ACTION  FOR  RENT— con. 
of  Appeal,  that  the  point  as  to  the  invalidity 
of  the  decree  was  not  open  on  the  case  as  stated. 
Healy  v.  Spillane 

K.  B.,  App.,  [1915]  2  I.  R.  195,  208  ; 
49  L  L.  T.  R.  57,  128 

LAND  LAW  ACTS— ARREARS  OF  RENT. 

Redemption — Land  Act,  1896,  *.  16 — Two 
years'  arrears — Appropriation.]  The  sum  of 
two  years'  rent  payable  by  a  tenant  for  the 
purpose  of  terminating  ejectment  proceedings 
within  s.  16  of  the  Land  Act  (Ireland),  1896, 
must  be  appropriated  to  the  two  last  years'  rent, 
and  not  to  that  portion  of  the  debt  that  was  of 
earliest  date.     Tweedy  v.  Ward 

Gibson,  J.,  1  N.  I.  J.  R.  272 

LAND   LAW   ACTS— CASE  STATED. 

1.  -; Abstract  law  point — Land  Act,  1896, 

ss.  5,  50  (2).]  Where  the  Land  Commission  had 
stated  a  case  upon  an  abstract  point  of  law 
without  any  finding  or  statement  of  facts 
supporting  the  case,  the  Court  of  Appeal  sent 
the  case  back.  Browne,  Landlord,  v.  M-Bryan, 
Tenant  App.,  31  I.  L.  T.  R.  165 

2.  Mandamus — Refusal  of  Land  Com- 
mission to  state  case  for  appeal — Question  of 
law — Application  to  state  a  case  for  appeal, 
whether  frivolous  and  vexatious.]  In  1878  D. 
had  taken  from  B.  a  holding,  containing  14  acres 
and  2  perches,  under  an  agreement  for  the 
season,  which  stated  the  lands  to  be  part  of  the 
townparks  of  M.,  at  the  rent  of  £56,  and  which 
contained  an  agreement  not  to  sublet.  In  1880 
a  second  written  agreement,  identical  in  terms, 
was  executed  between  the  parties,  for  the  season 
ending  November  1,  1880.  Since  1880  D.  had 
remained  in  occupation,  at  the  rent  of  £56  ; 
but  no  further  agreement  was  executed.  In 
October,  1887,  the  tenant  served  an  originating 
notice  to  fix  a  fair  rent,  and  the  Sub-Com- 
mission fixed  a  fair  rent  at  £30.  The  landlord 
appealed,  stating  in  his  notice  of  appeal  two 
grounds — first,  that  the  holding  was  a  townpark, 
and,  secondly,  that  the  letting  was  one  for 
temporary  convenience.  When  the  case  came 
on  for  hearing  before  the  Land  Commission  at 
Monaghan,  counsel  for  the  tenant  was  stating 
his  case,  when  Bewley,  J.,  intimated  that  the 
Land  Commission  had  seen  the  premises,  and 
that  the  onus  lay  upon  the  landlord  of  showing 
that  the  case  was  not  within  the  Act.  Counsel 
for  the  landlord  then  proceeded  to  state  his 
case,  and  gave  evidence  for  the  purpose  of 
showing  that  the  holding  was  a  town  park.  The 
hearing  of  the  case  took  up  the  rest  of  the  day, 
when  the  Court  reserved  judgment  until  the 
following  morning.  On  the  next  day,  Bewley, 
J.,  commenced  to  deliver  judgment,  when  a 
second  counsel  for  the  landlord,  who  had  not 
been  present  on  the  former  day,  asked  leave 
to  intervene.  Bewley,  J.,  refused  leave  until 
after  the  judgment  was  delivered.  Judgment 
was  then  given,  affirming  the  order  of  the  Sub- 
Commission,  and  counsel  for  the  landlord  asked 
leave  to  appeal,  stating  that  there  was  a  question 
of  law  he  was  anxious  to  raise.     Bewley,  J., 


LAND  LAW  ACTS— CASE  ST ATKD— continued. 
refused  leave  to  appeal,  but  said  he  would  state 
a  case  for  the  Court  of  Appeal  on  any  question 
of  law  that  might  be  sent  in  to  them.  A  draft 
case  was  then  prepared,  raising  three  questions — 
(1)  whether  the  holding  was  a  townpark,  as 
defined  by  the  Land  Law  Act,  1881  ;  (2)  whether 
the  tenant  was  a  present  tenant,  as  defined  by 
the  said  Act ;  and  (3)  whether  the  holding  was 
excluded  from  the  said  Act,  as  not  being  agri- 
cultural or  pastoral  in  its  character,  but  let  to 
the  tenant  for  his  temporary  convenience,  and 
as  an  adjunct  to  his  residence  ;  and,  on  the 
5th  December,  it  came  on  to  be  settled  before 
the  Land  Commission,  and  after  hearing  counsel 
on  both  sides,  Bewley,  J.,  refused  to  state  a 
case,  on  the  ground  that  the  questions  were 
questions  of  fact,  or  mixed  questions  of  fact  and 
law.  The  order  was  subsequently  amended  by 
another  member  of  the  Land  Commission  joining 
in  the  order,  and  giving,  as  a  further  ground 
for  refusing  the  application,  that  it  was  frivolous 
and  vexatious.  The  landlord  having  applied  to 
the  Queen's  Bench  for  a  mandamus  to  the  Land 
Commission,  directing  them  to  give  liberty  to 
appeal,  or  to  state  a  case  for  the  opinion  of  the 
Court  of  Appeal,  that  the  Court  refused  the 
order : — Held  (reversing  the  decision  of  the 
Queen's  Bench,  Barry  L.J.,  dissentiente),  that 
a  mandamus  should  issue  to  the  Land  Commission 
to  hear  and  determine  an  application  on  the 
part  of  a.  for  leave  to  appeal  or  to  have  a  case 
stated.  if.  (Lord  Bossmore)  v.  Irish  Land 
Commission  App.,  [1894]  2  I.  R.  394 

LAND      LAW      ACTS  —  CHARACTER     OF 
HOLDING. 

1.  • Accommodation  land.]    A  fair  rent 

fixed  on  a  holding  of  98  acres  situate  next  » 
town  of  10,000  inhabitants,  held  by  a  large 
victualler  resident  in  the  town.  Healy,  Tenant, 
V.  Smith- Barry,  Landlord 

L.  C,  29  I.  L.  T.  R.  148 

2. Accommodation  land.]    A  holding  of 

6  acres  3  roods  35  perches,  near  the  City  of 
Limerick,  and  in  the  possession  of  a  retired 
butcher  living  in  the  town : — Held,  not  to  be 
accommodation  land.     Manning  v.  Qurnell 

Co.  Ct.,  31 1.  L.  T.  345 

3. Accommodation  land.]    A  merchant 

in  the  town  of  Moy  kept  a  house  of  entertain- 
ment for  people  attending  the  fair  there,  in  which 
and  his  own  house  he  consumed  the  produce  of 
the  holding  : — Held,  to  be  accommodation  land. 
Tohall  V.  Charlemont     L.  Sub-C,  31  I.  L.  T.  67 

4. Accommodation  land.]    M.,  a  person 

of  unsound  mind,  as  administrator  of  H.  M., 
by  his  guardian  served  an  Originating  Notice 
to  fix  a  fair  rent  on  a  holding  close  to  the  town 
of  Newcastle,  Co.  Down.  M.  was  committed 
to  the  Downpatriok  Lunatic  Asylum  in  1878, 
as  a  person  of  unsound  mind,  where  he  was  kept 
in  confinement  until  the  hearing  of  the  Originat- 
ing Notice  -.—Held,  that  the  holding,  although 
near  a  town,  and  bearing  value  as  accommoda. 
tion  land,  did  not  come  within  section  58  (4) 
of  the  Land  Act  of  1881,  as  the  tenant  was  not 
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LAND  LAW  ACTS— CHARACTER  OF   HOLD- 
ING— continued. 
living  in  Newcastle  at  the  date  of  the  passing 
of  the  Act,  and  that  he  was  entitled  to  have  a 
fair  rent  fixed.     Martin  v.  Earl  Annesley 

L.  C,  28  I,  L.  T.  196 

5. Agricultural     holding.]      Where     » 

Roman  CathoUc  reUgioua  community  in  charge 
of  industrial  schools  acquired  farms  which  (they 
not  being  a  corporate  body)  were  let  to  trustees 
acting  for  them  : — Held,  that  the  trustees  were 
in  occupation  of  the  holdings,  and  that  the 
holdings  were  worked  for  profit  in  the  sense  of 
assisting  the  support  of  the  industrial  school 
and  the  boys,  for  whom  considerable  sums  of 
money  had  to  be  paid,  and  the  user  being 
essentially  agricultural,  each  of  the  holdings 
was  to  be  considered  an  agricultural  holding. 
A  fair  rent  was  fixed.     Hayde  v.  Payne 

L.  C,  30  I.  L.  T.  24 

6.  Agricultural  holding  —  Accommoda- 
tion land — Toumpark  —  Act,  1887,  a.  6  —  Act, 
1896,  s.  6.]  A  holding  of  18  acres,  a  quarter 
of  a  mile  from  Mitchelstown,  admittedly  agri- 
cultural in  1881,  and  since  worked  by  a  hotel- 
keeper  to  supply  his  hotel  in  the  town  : — Held, 
to  be  an  agricultural  holding,  and  fair  rent 
fixed.     Fitzgerald  v.  Kingston 

Co.  Ct.,  31 1.  L.  T.  R.  132 

7. Agricultural  holding— Demasjie — Pas- 
ture— Agistment  or  conacre  holding — Act,  1881,  s. 
58  (7) ;  Act,  1896,  s.  5.]  The  tenant  held  four 
holdings  from  the  same  landlord.  He  resided 
on  the  largest,  working  the  three  smaller  hold- 
ings in  conjunction  with  it.  D.,  the  tenant's 
deceased  husband,  held  aU  four  holdings  (except 
a,  small  portion  of  the  largest)  for  sixty  years 
past  from  N.  M.,  the  father  of  the  present 
landlord,  purchased  N.'s  estate,  subject  to  D.'s 
tenancy  (except  as  to  the  said  small  portion). 
After  that  sale  new  agreements  were  entered 
into,  a  piece  of  land  was  given  up  by  P.,  and 
the  largest  holding  was  constituted  as  an 
ordinary  agricultural  holding.  Two  of  the 
smaller  holdings  were  given  back  to  D.  The 
other  smaller  holding  was  taken  up  by  M.  He 
by  his  will  left  his  mansion  house,  offices,  and 
demesne  to  his  widow  till  his  eldest  son  should 
come  of  age.  M.'s  widow  received  the  rents 
of  the  two  smaller  holdings  in  D.'s  occupation. 
In  1864  her  eldest  son,  having  come  of  age,  let 
the  third  small  holding  to  D.,  who  already  had 
become  tenant  of  the  larger  holding  a&o  : — 
Held,  not  to  be  demesne  lands,  nor  let  for  tem- 
porary convenience,  nor  lettings  in  agistment 
or  conacre,  nor  tenancies  for  the  purpose  of 
pasture,  and  that  fair  rents  eould  be  fixed. 
Lettings  in  agistment  and  in  conacre  defined. 
M'  Dermott,  Tenant,  v.  Madden,  Landlord 

L.  Sub-C,  31  I.  L.  T.  R.  172 

8. Agricultural    holding — Holding   used 

as  a  market  garden — Agricultural  or  pastoral  user 
of  holding  in  proximity  to  a  city^Besidential 
or  agricultural  holding.]  In  1871  the  tenant 
"took  from  the  landlord  for  a  term  of  years  a 
residence,  with  a  small  plot  of  ground  attached, 
called  Sallypark  Lodge,  at  a  rent  of  £25.      In 
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1876  he  took  from  the  same  landlord  three  adjoin- 
ing fields,  and  got  a  new  lease  of  the  entire 
at  a  rent  of  £78.  The  three  fields  were  agricul- 
tural land.  The  premises  were  situate  im- 
mediately behind  a.  row  of  villas  on  PhiUips- 
burgh  Avenue,  a  short  distance  beyond  the 
boundaary  of  the  City  of  Dublin.  The  tenant 
worked  the  holding  as  a  dairy  farm  and  market 
garden  : — Held  (affirming  the  Land  Commis- 
sion,) that  the  holding  was  not  residential  nor 
"  urban  "  but  agricultural,  and  that  the  tenant 
was  entitled  to  fix  a  fair  rent.  Bwtterly  v. 
Carroll        L.  C,  App.,  34  I.  L.  T.  R.  31,  141 

9.   Agricultural   holding — Land     Law 

(Ireland)  Act,  1896,  s.  5,  sub-s.  1  (a),  2,  and  a.  7, 
sub-s.  1  (o).]  A  holding  consisted  of  10  acres, 
valuation  £24  10s.,  of  which  £15  was  on  the  land, 
and  £9  10s.  on  the  buildings.  The  rent  was 
£33  10s.  There  were  five  houses  on  the  holding, 
yielding  an  aggregate  rent  of  £24  15s.  8d.  No 
land  was  attached  to  any  of  these  houses.  The 
tenant  was  a  merchant  in  Monaghan.  The  land 
was  in  grass,  and  suppUed  him  with  milk  and 
hay.  The  houses  were  all  let.  The  holding  was  a 
little  over  half  a  mile  from  Monaghan  : — Held, 
not  to  be  substantially  an  agricultural  or  pas- 
toral holding.  Meaning  of  word  "  subataix- 
tially "  in  the  Land  Act,  1896,  discussed. 
Breakey,  Tenant,  v.  Hamilton,  Landlord 

L.  Sub-C,  32  L  L.  T.  R.  135 

10. Agricultural  holding — MiU  holding — 

Class  of  mill  holdings  excluded  from  the  fair  rent 
provisions  of  the  Land  Ad— Scutching  mills^- 
Land  Law  (Ireland)  Act,  1881,  s.  58.]  A  holding 
of  24  acres  let  in  1836  under  the  name  of  the  Mill 
Holding,  then  having  upon  it  a  corn  mill  and  a 
bleach  mill,  which  had  not  been  used  for  20 
years  before  the  passing  of  the  Land  Act  of 
1881 : — Held,  to  be  an  ordinary  agricultural 
holding.  The  provisions  of  the  lease  are  in  all 
cases  most  important  elements  in  determining 
the  character  of  the  holding.  Faris  v.  Nesbitt 
L.  C,  29  I.  L.  T.  R.  83 

11. Agricultural  holding  ^  Mill  —  Dis- 
used— Rent-producing  factor — Alienation — Lease- 
hold.] A  holding  which  originally  was  an 
ordinary  agricultural  holding,  with  corn  and 
flax  mills  on  it,  was  leased  in  1858  as  "  all  that 
and  those  the  mill  of  C,  with  the  land  attached." 
The  landlord  subsequently  advanced  money  to 
the  tenant  to  repair  the  mills,  which  was  done, 
and  increased  the  rent  in  proportion.  The 
mills  had  now  practically  ceased  to  be  used  : — 
Held,  to  be  an  agricultural  holding,  and  a  rent 
fixed  thereon.  Matson,  Tenant,  v.  Woodehouse, 
Landlord  L.  Sub-C,  29  I.  L.  T.  R.  108 

12. Agricultural  holding  —  MiU  —  Act, 

1896,  s.  5,  svh-s.  1  (a).]  A  holding  of  25 
acres  2  roods  (statute)  was  let  from  year  to 
year  without  writing.  The  valuation  was 
£36  15s.,  of  which  £12  was  on  a  mill,  kiln,  and 
small  dwellinghouse.  The  date  of  the  original 
letting  was  unknown.  The  mill  was  practically 
rebuilt  by  the  father  of  the  applicant.  It  was 
of  substantial  value  more  than  20  years  ago ; 
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and  let  5  years  ago  at  £10  for  the  season.  Since 
then  it  has  been  idle  : — Held,  that  at  the  date 
of  the  passing  of  the  Land  Act,  1896,  the  mill 
was  not  a  substantial  rent-producing  factor. 
The  rent  was  therefore  fixed.  Paris  v.  Nesbitt 
(29  I.  L.  T.  R.  83),  Gaffney  v.  Fetherslonhaugh 
(34  L  L.  T.  R.  37),  and  M'Gonaghey  v.  Gledstanes 
(29  I.  L.  T.  R.  35)  considered.  M'Kenna, 
Tenant,  v.  Bitter,  Landlmd 

L.  Sub-C,  37  I.  L.  T.  R.  155 
13. Agricultural  holding — Pastoral  hold- 
ing— New    dwellinghtmse    erected    by    tenant — ■ 
Tenant  building  himself  out  of  the  Land  Acts.'] 
The  tenant  of  a  holding  which  was  held  under  a 
lease  of  1805,  and  which  holding  was  admittedly 
at  the  date  of  the  granting  o£  that  lease  and  for 
some    time    afterwards    an    agricultural    and 
pastoral  holding,  spent  a  considerable  sum  in 
erecting  a  new  dwellinghouse  on  the  holding 
on  the  site  of  the  old  dwellinghouse : — Held, 
on  the  facts  of  the  case,  that,  inasmuch  as  the 
doctrine  of  the  tenant  building  himself  out  of  the 
Land  Acts  by  extensiTe  additions  to  his  dwell- 
inghouse   is  one  which  must  be  appHed  with 
the  greatest  caution,  the  tenant  had  not  so 
altered  the  character  of  the  original  holding  as 
to  exclude  it  from  the  operation  of  the  Land 
Acts.     Synnott,  Landlord,  t.  King,  Tenant 

L.  C,  37  I.  L.  T.  R.  146 

14. Agricultural  holding— Qmoitj/.]      A 

tenant's  holding  had  an  area  of  147  acres ; 
valuation  £312  15s.  ;  held  at  a  rent  of  £380 
Upon  the  lands  was  a  valuable  limestone  quarry, 
worked  by  the  tenant,  who  used  to  sell  the  stone 
got  from  it  as  ballast  to  the  Cork  Harbour 
Board.  The  supplies  of  stone  from  the  quarry 
had  fallen,  however,  from  70,675  tons  in  1865 
to  9,874  tons  in  1894.  In  1885  the  agent  told 
the  tenant,  when  revaluing  the  lands  (when  the 
rent  was  reduced  to  £295),  that  the  elements 
of  the  rent  were  made  up  as  follows  : — £150  a 
year  on  the  lands  alone,  £15  on  the  dwelling- 
house,  £80  on  the  quarry,  and  £50  on  the 
cottages.  In  1872  the  cash  received  from  the 
quarry  was  £6,494  7s.  8d.,  and  in  1896  £1,675 
4s.  7d. ;  at  one  time  there  were  130  men  em- 
ployed at  the  quarry,  but  now  there  were  but 
37  men  working  there  : — Held,  that  the  quarry 
was  not  the  substantial  part  of  the  holding. 
Gantillon  v.  Jackson      L.  Sub-C,  31  I.  L.  T.  120 

15. Agricultural  holding  —  Residential 

Jiolding — Buildings.]  Where  the  holding  was 
originally  leased  in  1826  as  "  all  that  part  of 
.  the  town  and  lands  of  Moree,  containing  22  acres 
statute  measure,"  and  the  tenant  erected  a  sub- 
stantial residence  and  planted  and  improved  it 
(he  havii^  acquired  102  acres  of  other  lands 
in  the  vicinity),  and  in  1862  in  a  fee-farm  grant 
the  holding  was  described  as  "  that  part  of  the 
town  and  lands  of  Moree  on  which  the  mansion, 
dwelKnghouse,  and  offices  now  stand  and  sur- 
rounding same  :" — Held,  not  to  be  a  residential 
holding,  and  that  a  fair  rent  could  be  fixed. 
Magowan,  Tenant,  v.  Lindsay,  Landlord 

L,  Siil)-C.,  30  L  L.  T.  R.  20 
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16. Agricultural  holding  —  Residential 

holding — Land  Law  (Ireland)  Act,  1881,  s.  58 — 
Esto'ppel.']    In  1849,  the  landlord  demised  to  0. 
86  acres  of  land  in  the  County  Meath,  at  a  retit 
of  £107.    The  term  of  the  lease  was  to  be  cal- 
culated from  1845,  since  when  G.  had  been  in 
possession,  and  during  which  time  he  had  im- 
proved the  house  previously  upon  the  lands,  so 
as  to  make  it  too  good  for  the  holding  con- 
sidered  as   an   ordinary   agricultural   holding. 
The  valuation  of  the  land  was  £99,  and  of  the 
buildings  £30.     C.  lived  chiefly  in  Dublin,  and 
managed    the    holding    by    a    steward.    The 
lessee's  interest  in  the  holding  was  put  up  for 
sale  by  pubUc  auction,  the  advertisements  de- 
scribing the  holding  as  a  "  charming  re3idence," 
and  adding, "  the  purchaser  will  be  entitled,  on 
expiration  of  the  lease,  to  have  a  fair  rent  fixed." 
The  landlord's  soUcitor  attended  at  the  auction, 
having  authority  to  bid  £1,200  for  the  interest 
in  the  lease.     He  saw  the  auctioneer  previous 
to  the  auction,  and  told  him  that  the  landlord 
did  not  take  the  view  that  a  fair  rent  could  be 
fixed,  that  if  the  auctioneer  stated  publicly  in 
the  auction-room  that  a  fair  rent  could  be  fixed, 
he  would  have  to  dissent,  but  that  he  did  not 
wish  to  spoil  the  sale.     The  auctioneer  thereupon 
said  he  would  not  read  the  statement  in  the 
advertisement.     M.  saw  the  advertisement,  and 
became  the  purchaser  of  the  holding   at  the 
auction  for  £1,600.     On  the  expiration  of  the 
lease  M.  took  proceedings  to  fix  a  fair  rent : — ■ 
Held  (by  Walker,  C,  and  FitzGibbon  and  Barry, 
L.JJ.),  that  the  holding  was  not  a  residential 
holding,  so  as  to  be  excluded  from  the  Land 
Law  (Ireland)  Act,  1881.     Held  (by  Sir  Peter 
O'Brien,  C.  J.),  that  the  landlord  was  represented 
by  his  solicitor  at  the  auction,  and  that  he  was 
prevented  from  relying  on  the  objection  that 
the  holding  was  a  residential  holding  by  the 
advertisement   and   what   took   place   at   the 
auction.  Moonan,  Tenant;  Marguis  Gonyngham, 
Landlord  App.,  [1895]  2  I.  R.  1  ; 

28  I.  L.  T.  R.  117 

17. Agricultural  holding  —  Residential 

holding — Lease — Vser — Social  status  of  tenant.] 
A  holding  of  78  acres  was  held  under  the  usual 
form  of  agricultural  lease  for  lives,  at  a  rent  of 
£81.  The  original  demise  was  made  to  a  country 
gentleman,  the  interest  subsequently  vested  in 
his  son,  also  a  gentleman  and  collector  of  barony 
cess.  It  was  in  the  immediate  vicinity  of  SUgo. 
surroimded  by  residences  of  professional  gentle- 
men : — Held,  not  to  be  a  residential  holding, 
and  a  fair  rent  fixed.  Anderson,  Tenant,  v. 
FfolUott,  Landlord    L.  Sub-C,  30  I.  L.  T.  R.  44 

18. Agricultural  holding  —  Residential 

holding — Agricultural  or  pastoral  holding — Plan- 
tations— Held  by  Assistant  Land  Commissioner, 
and  subsequently  by  a  retired  medical  gentleman.] 
Where  the  original  lease  of  1806  contained 
nothing  to  show  that  the  holding  was  anything 
but  an  agricultural  holding,  and  it  was  so  used 
till  1860,  at  least — when  an  Assistant  Land 
Commissioner  became  lessee,  and  improved  the 
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bouse  and  planted  8J  acres  out  of  the  75  acres — 
the  mere  fact  that  a  retired  medical  man  took 
the  holding  (then  held  under  fee-farm  grant)  in 
1874,  apparently  as  a  residence  and  not  as  a 
farm,  was  held  not  to  deprive  the  holding  of  its 
original  agricultural  character.  It  is  the  hold- 
ing and  not  the  individual  in  occupation  of  it 
who  is  excluded  by  the  exceptions  in  the  Land 
Acts.  Furlong,  Tenant,  v.  Thompson,  Landlord 
L.  C,  29  I.  L.  T.  R.  98 

19. Agricultural  holding  —  Toimpark — 

Land  Law  {Ireland)  Act,  1881,  s.  58,  and  Land 
Law  {Ireland)  Act,  1887,  t,.  9.]  A  holding  close 
to  the  town  of  Bantry  was  let  to  and  used  by  a 
tenant  living  in  the  town  "  as  an  ordinary  agri- 
cultural farm  "  -.—Held,  that  although  the  hold- 
ing might  have  been  a  townpark  within  the 
meaning  of  section  58  of  the  Land  Act,  1881,  the 
tenant  was  admitted  to  the  benefits  of  the  Land 
Acts  by  section  9  of  the  Land  Act,  1887.  Ken- 
mare,  Landlord,  v.  Bird,  Tenant 

App.,  35  I.  L.  T.  R.  57 

20. Agricultural  hoMng—Townparha — 

Accommodation  value  —  Proximity  value — Hold- 
ing lei  and  used  as  ordinary  agricultural  farm — 
Land  Law  {Ireland)  Act,  1887,  s.  9.]  In  the  case 
of  three  holdings  within  half  a  mile  of  the  town 
of  Charlemont,  and  one  mile  from  the  town  of 
Moy,  the  tenants'  applications  were  dismissed 
by  the  Sub-Commission  on  the  ground  that 
the  holdings  were  townparks  :■ — Held,  that  on 
the  facts  the  holdings  were  not  townparks 
within  the  Act  of  1881,  inasmuch  as  the  evidence 
failed  to  establish  that  any  of  them  bore  an 
increased  value  "  as  accommodation  land,"  as 
distinguished  from  ordinary  proximity  value. 
Held  further,  that  as  the  tenants  had  estab- 
lished in  evidence  that  each  of  the  three  holdings 
was  "  let  and  used  as  an  ordinary  agricultural 
farm,"  within  the  meaning  of  section  9  of  the 
Land  Law  (Ireland)  Act,  1887,  even  it  the  Court 
was  of  opinion  that  the  essential  elements  of 
townparks  were  present,  the  tenant  would  be 
entitled  under  that  section  to  have  a  fair-rent 
fixed.     Clarke  v.  Charlemont,  Countess  of 

L.  C,  35 1.  L.  T.  R.  63  ;  1  N.  I.  J.  R.  120 

21. Agricultural  holding— Tjco  holdings 

— Demesne — Let  to  persons  in  landlord's  employ- 
ment.] The  tenant  held  two  holdings  under  the 
same  la.ndlord.  One  had  been  as  early  as  1820 
in  the  possession  of  W.,  the  father  of  the  present 
tenant's  late  husband.  W.  had  been  for  many 
years  land  steward  to  the  estate,  but  had 
retired  two  years  before  his  death.  The  rent 
was  £12,  the  payment  of  taxes  being  normal. 
The  other  holding  was  let  to  W.,  and  had  always 
been  worked  with  the  first  holding,  on  which 
the  tenant  Uved.  There  was  no  dwelhnghouse 
on  the  second  holding.  The  rent  was  £11  5s., 
and  it  was  described  in  the  receipts  as  a  grazing 
letting.  The  late  landlord,  by  his  will,  left  his 
mansion-house,  offices,  and  demesne  of  Hilton 
to  his  widow,  and  she  received  the  rents  of 
these  two  holdings,  although  they  did  not  form 
part  of  the  Hilton  estate  : — Held,  that  the  lands 
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were  not  demesne,  and  that  a  fair  rent  could 
be  fixed  on  them.     Bell,  Tenant,  v.  Madden, 
Landlord  L.  Sub-C,  32  L  L.  T.  R.  163 

22. Buildings  for  agricultural  purposes— 

Erected  by  tenant — Annvul  value  of  such  buildings 
exceeding  annual  value  of  lands — Building  neces- 
sary for  working  of  adjoining  land  held  by  tenant — 
Residential  purpose— 59  &  60  Vict.,  c.  47,  s.  5 
(1)  (o).]  Where  the  annual  value  of  "  agricul- 
tural" buildings  erected  on  a  holding  by  a 
tenant  exceeds  the  annual  value  of  the  land, 
thi  s  fact  will  not  preclude  the  tenant  from  having 
a  fair  rent  fixed,  it  the  buildings  so  erected  are 
necessary  for  the  working  of  adjoining  lands 
held  by  the  tenant,  even  though  such  adjoining 
lands  are  not  held  from  the  landlord  of  the 
holding  on  which  the  buildings  stand.  O'Leary 
V.  Sherlock  App.,  41 1.  L.  T.  R.  115 

23. Buildings  and  shop  in  a  village— ifo 

separation  of  holding."]  A  holding,  comprising 
20  acres  1  rood  35  perches,  held  at  a  rent  of  £22 
a  year,  was  situate  near  the  village  of  Grortin, 
in  the  County  of  Tyrone.  The  house  on  the 
holding — originally  a  thatched  cottage — was  in 
the  main  street  of  the  village.  The  holding 
was  sold  in  1870  for  £250  to  J.  M.,  who  built 
a  substantial  house  in  place  of  the  cottage,  in 
which  he  carried  on  the  business  of  a  general 
shop,  and  to  which  at  one  time  a  licence  was 
attached.  After  the  death  of  J.  M.,  in  1881, 
the  holding  was  sold  for  £425,  and  the  present 
tenant  built  a  second  house  on  it  in  1890,  which 
was  let  at  £8  a  year,  and  was  used  for  the  post 
office  and  as  a  saddlery  shop.  The  poor  Law 
valuation  of  the  holding  was  £36,  of  which 
£13  5s.  was  the  valuation  of  the  land,  and 
£22  10s.  of  the  buildings.  The  land  was  worked 
as  an  ordinary  farm : — Held,  that  the  holding 
was  not  substantially  agricultural  or  pastoral 
in  its  character.  M'Farland,  Tenant ;  Hamilton 
and  Eoyds,  Landlords 

App.,  [1907]  1  I.  R.  41  ;  40  I.  L.  T.  R.  258 

24.  Change  in — Lands  demised  for  agri- 
cultural and  pastoral  purposes — Residential 
amenities  subsequently  acquiredi—Fair  rent — Land 
Act,  1896,  ,5.  5.]  Where  the  lessee  of  certain  lands 
which  apparently  were  originally  demised  for 
agricultural  and  pastoral  purposes,  erected  on 
portion  of  the  demised  premises  a  dwellinghouse 
with  offices,  suitable  for  a  residence,  and  con- 
verted the  area  immediately  surrounding  into 
a  lawn  with  ornamental  plantations,  this  portion 
being,  from  time  to  time,  let  for  residential  pur- 
poses, but  where  the  greater  portion  of  the ' 
demised  premises  had  from  the  time  of  the 
demise  been  used  for  agricultural  or  pastoral 
purposes  : — Held,  on  appeal  from  an  order  of 
the  Sub-Commission  fixing  a  fair  rent,  that  as  it 
could  only  be  held  in  an  exceptionally  clear  case 
that  the  tenant  of  an  agricultural  or  pastoral 
holding,  by  erecting  good  buildings,  and  by 
giving  an  ornamental  character  to  the  holding, 
had  so  changed  it  as  to  deprive  it  of  its  agricul- 
tural or  pastoral  character,  in  the  circumstances 
of  the  present  case  the  lessee,  by  his  dealings 
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■with  the  demised  premises,  had  not  necessarily 
deprived  them  of  their  original  character : — 
Hdd  also,  that,  although  the  character  of  the 
premises  had  not  been  changed,  the  large  and 
valuable  residential  amenities  were  a  circum- 
stance to  be  taken  into  account  in  fixing  the 
fair  rent.         Finch  v.  Payne 

L.  C,  39  I.  L.  T.  R.  206 

25. Crucial  date — Bedemption  of  Rent 

(Ireland)  Act,  1891  (54  <fc  55  Vict.,  c.  67)— 
Application  to  redeem  rent.]  In  an  application 
by  lessees  to  have  the  rent  of  a  holding  redeemed 
under  the  provisions  of  the  Bedemption  of  Rent 
(Ireland)  Act,  1891,  the  main  question  in  issue 
was  whether  the  premises  were  substantially  agri- 
cultural or  pastoral.  Held  (reversing  Fitzgerald 
J.),  that  the  crucial  time  for  ascertaining  the 
status  of  the  holding,  as  distinguished  from  the 
status  of  the  tenant,  was  the  date  of  the  passing 
of  the  Land  Law  (Ireland)  Act,  1896.  Sartorie 
V.  Shackleton 

App.,  [1917]  1 1.  R.  129  ;  51 1.  L.  T.  R.  81 

26. Dairy  farm — "  A  holding  let  to  be 

used  wholly  or  mainly  for  a  dairy  farm " — 
Land  Law  [Ireland)  Act,  1896  (59  <fc  60  Vict, 
c.  47),  s.  5  (1)  (c).]  The  statutory  genus  of 
holdings  which  are  let  to  be  used  wholly  or 
mainly  for  the  purpose  of  pasture  contains 
within  it  a  statutory  species  of  holdings  let  to 
be  used  whoUy  or  mainly  for  dairy  farms. 
With  the  exception  of  this  single  named  species 
the  statutory  genus  is  (subject  to  certain  con- 
ditions of  value,  residence  and  user)  excluded 
from  the  provisions  of  the  Land  Law  Acts. 
The  principles  by  which  it  is  to  be  ascertained 
whether  any  individual  holding  falls  within  the 
species  are  the  same  as  those  by  which,  in 
the  first  instance,  it  is  determined  to  come 
within  the  genus.  Where  the  contract  of  letting 
does  not  fix,  either  by  express  terms  or  by 
implication,  the  uses  which  the  tenant  is  to 
make  of  the  holding,  the  purpose,  which  must 
be  a  purpose  common  to  both  landlord  and 
tenant  at  the  date  of  the  letting,  is  to  be  proved 
as  a  matter  of  fact  by  considering  the  natural 
capabilities  and  equipment  of  the  subject- 
matter  of  the  contract,  its  user  under  the  con- 
tract, and  the  circumstances  attending  the 
making  of  the  contract.  The  principles  above 
stated,  illustrated  in  the  case  of  a  holding  which 
was  in  the  year  1895  ruled  out  of  the  pro- 
visions of  the  Land  Law  (Ireland)  Acts,  1881 
and  1887,  on  the  ground  that  it  was  let  to  be 
used  for  purposes  of  pasture,  but  which  was 
now,  on  the  evidence,  held  to  come  within  the 
exception  from  this  exclusion,  created  by 
section  5,  sub-s.  1  (c)  of  the  Land  Law  (Ireland) 
Act,  1896.  Lord  Cloncurry,  Landlord ;  Heuston, 
Tenant  L.  C,  34  I.  L.  T.  R.  79  ; 

App.,  [1901]  1 1.  R.  152  ;  34 1.  L.  T.  R.  92 

27. Demesne  lands — Act,   1896,   s.   5.] 

By  lease  dated  the  10th  January,  1752,  the 
lands  of  K.,m  the  County  of  Cork,  comprising 
204  acres,  were  demised  by  B.  T.  to  W.  0.  for 
'990  years,  subject  to  the  yearly  rent  of  £126  16s. 
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The  lessee's  interest  had  been  in  the  possession 
of  the  H.  family  for  a  great  number  of  years, 
and  the  premises  consisted  of  a  handsome  house, 
a  garden,  and  out-offices,  and  there  was  orna- 
mental timber  in  the  lawn  and  on  both  sides  of 
the  house.  In  1868  the  place  was  in  the  pos- 
session of  Captain  8.  H.,  who  by  will  devised 
all  his  property  to  trustees,  upon  trust  as  to  the 
said  lands,  after  providing  a  jointure  for  his 
widow,  for  his  son  John  H.,  on  his  attaining 
twenty-one,  but  in  case  he  died  under  twenty- 
one,  then  to  his  two  daughters.  May  and  Frances, 
as  tenants  in  common,  to  become  vested  on 
their  attaining  twenty-one  ;  in  case  of  the 
death  of  one,  then  the  whole  to  the  survivor  ;  and 
in  case  of  the  death  of  all  his  children  before 
attaining  age,  the  testator  left  all  his  property 
to  his  brothers  J.  D.  H.  and  B.  N.  H.  The 
testator  empowered  his  trustees  to  make  leases 
of  all  his  lands  for  any  term  consistent  with  the 
term  for  which  the  same  were  held,  at  the  best 
and  most  improved  rent :  and  he  made  his  wife 
and  his  trustees  executors.  Captain  S.  H.  died 
in  Dec,  1868,  and  Mrs.  H.  alone  proved  the  will. 
On  the  11th  May,  1872,  Mrs.  H.  made  a.  lease 
of  the  house  and  lands  to  J.  D.  H.,  her  brother- 
in-law,  for  thirty-five  years,  at  £310  a  year. 
J.  D.  H.  was  a  gentleman  farmer.  He  sub- 
sequently got  into  financial  difficulties,  and 
died  in  1883.  The  lessee's  interest  under  the 
lease  of  the  11th  May,  1872,  was  sold,  and 
bought  by  M.  for  £1,100.  In  1887  M.  served 
a  notice  to  fix  a  fair  rent,  which  was  dismissed 
on  the  ground  that  the  holding  was  demesne 
land.  On  appeal  to  the  Land  Commission  this 
decision  was  affirmed,  and  the  tenant  appealed 
to  the  Court  of  Appeal, who  dismissed  the  appeal. 
After  the  passing  of  the  Land  Law  Act,  1896 
he  served  a  fresh  originating  notice : — Held 
(affirming  the  decision  of  the  Land  Commission), 
that  "  when  first  demised  "  in  section  5,  sub- 
section (1)  (6)  (ii)  of  the  Land  Act,  1896,  meant 
first  demised  in  relation  to  the  tenanoy,th6  owner 
of  which  was  seeking  to  fix  a  fair  rent.  Held 
also,  by  the  Lord  Chancellor,  the  Lord  Chief 
Justice,  the  Lord  Chief  Baron,  and  Holmes,  L.J. 
(FitzGibbon  and  Walker,  L.JJ.,  dissentientibus), 
that  the  circumstances  of  the  case  showed 
an  intention  that  the  lands  should  be  preserved 
as  demesne.  Magner,  Tenant ;  Hawkes,  Land- 
lord (No.  2)  L.  Sub-C,  31  I.  L.  T.  331  ; 
App.,  [1900]  2  I.  R.  465 
28. Demesne  —  Consolidated  holding- 
Lease  for  agricultural  purposes  of  portion  o/  a 
demesne  by  an  owner  who  subsequenUy  parts  with 
a  perpetual  interest  in  the  mansion  house  and  the 
remainder  of  the  demesne — Demised  lands  con- 
solidated with  other  farms  on  determination  of 
the  lease  and  thfin  re-let — Covenants  regulating 
course  of  husbandry — Covenants  regarding  timber 
— Evidence — Estate  map — 23  cfc  24  Vict.,  c.  154, 
s.  5— 44<fc  45  Vict.,  c.  49,  s.  21— 59  <fc  60  Vict., 
c.  47,  ss.  5,  10,  and  50.]  By  indenture  of  lease 
dated  1808,  iS.  W.  I.,  the  owner  of  the  demesne 
of  8.,  demised  18  acres  of  the  demesne  to  P.   a 
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farmer,  reserving  all  trees  and  timber,  the  lessee 
covenanting  to  build  a  dwellinghouse  on  the 
part  of  the  premises  furthest  from  the  demesne 
of  S.,  and  not  to  till  any  part  of  the  premises 
except  6  acres  adjoining  the  house  to  be  built  by 
the  lessee.  In  1824,  <S.  W.  II.,  the  successor  In- 
title  of  the  lessor,  demised  the  mansion  house  and 
demesne  of  S.  (except  that  part  demised  to  P.) 
to  B.  for  lives  renewable  for  ever  at  a  rent  of 
£400  and  a  peppercorn  fine  for  renewal,  the 
lessor  covenanting  not  to  cut  down  any  of  the 
trees  on  P.'s  farm.  In  1850,  on  the  determina- 
tion of  the  lease  to  P.,  his  holding  was  consoli- 
dated with  two  other  farms  and  let  to  M.,  B.'s 
agent,  who  then  resided  at  S.  In  1862  M.  died, 
and  S.  W.  III.,  who  was  tenant-for-life,  with  a 
power  of  leasing  for  31  years,  demised  the  con- 
solidated holding  to  T.  G.  for  31  years,  the  lease 
containing  certain  covenants  restricting  the  user 
of  the  holding.  In  1866,  B.^s  representatives 
surrendered  the  demesne  and  mansion  house  of 
S.toS.  W.  III.  When  the  lease  of  1 862  expired 
T.  6.  was  allowed  to  remain  in  possession  till  the 
death  of  S.  W.  III.,  in  1900,  when  S.  W.  IV. 
demanded  possession  : — Held,  that  the  tenant 
was  entitled  to  have  a  fair  rent  fixed,  and  that 
the  circumstances  of  the  case  showed  that  the 
holding  was  not  intended  to  be  preserved  or 
resumed  as  demesne ;  and  also  that  the 
husbandry  covenants  in  the  lease  of  1862  showed 
that  the  holding  was  not  let  wholly  or  mainly  for 
purposes  of  pasture.  Per  Holmes,  L.J. — The 
action  of  the  owner  in  parting  with  a  perpetual 
interest  in  the  demesne  and  mansion  house  in 
1824  had  the  effect  of  undemesning  that  portion 
of  the  demesne  which  had  been  let  to  P.  The 
power  of  a  tenant-for-life  to  alter  the  character 
of  demesne  land  discussed.  Watson  v.  Grubb 
App.,  39  I.  L.  T.  R.  177 ;  5  N.  I.  J.  R.  157 

29. Demesne    lands — Fair    rent.]       A 

holding  of  97  acres,  value  £97,  was  held  under 
lease  for  lives  and  years,  containing  a  covenant 
by  which  the  tenant  was  bound  to  preserve  the 
trees  and  shrubs  on  the  lands,  and  for  a  re- 
duction of  the  rent  upon  payment  of  a  fine 
There  was  no  husbandry  covenant  in  the  lease. 
The  landlord  relied  on  the  presence  of  the  cove- 
nant to  preserve  the  trees  and  shrubs  and  the 
absence  of  the  husbandry  covenant  as  proof 
that  there  was  an  intention  to  preserve  the 
lauds  as  demesne  : — Held,  that  the  lands  were 
not  demesne,  and  judicial  rent  fixed.  Fuller  v. 
GuHis  L.  Sub-C,  31  I.  L.  T.  345 

30.  Demesne  lands — Incorporation  in — 

Act,  1896,  s.  5  (1)  (6)  (m.).]  A  holding  of 
26  acres  1  rood  demised  by  lease  of  9th  Dec, 
1841,  was  purchased  by  the  applicant,  who  lived 
on  the  adjoining  lands  of  Woodpark  demesne, 
Co.  Armagh.  After  the  purchase,  the  buildings 
on  the  holding  were  removed,  and  the  land 
laid  down  in  grass.  The  holding  was  worked 
from  Woodpark  House.  An  application  to  fix 
a  fair  rent  was  refused,  on  the  grounds  that  the 
holding  had  been  incorporated  in  Woodpark 
demesne  within  the  meaning  of  section  5(1) 
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(6)  (iii.)  of  the  Land  Act  of  1896.      St.  George, 
Tenant  v   Dobbin,  Landlord 

L.  Sub-C,  36  I.  L.  T.  R.  119 

31. Demesne  lands  —  Incorporation  of 

other  lands  with — Land  Law  Act,  1896,  s.  5, 
subs.  (1)  (6)  (iii.).'\  A  tenant  held  two  hold- 
ings— A.  in  fee-simple,  B.  under  a  fee-farm 
grant.  On  A.  there  was  a  residence  such  as 
might  be  occupied  by  a  gentleman  of  moderate 
position.  Fifty  years  before  these  proceedings 
both  denominations  had  been  vested  in  one 
owner ;  for  him  a  map  of  the  property  was 
made,  on  in  which  A.,  which  was  his  residence, 
was  described  as  demesne  lands,  and  in  which 
the  lands  of  B.  were  also  shown.  The  lawn 
near  the  residence  was  composed  of  equal  parts 
of  A.  and  B.,  the  division  between  them  being 
then  and  now  a  stmk  fence.  In  1892,  by  lease, 
the  owner  conveyed  the  lands  of  A.  and  B.  to 
his  sou,  the  present  tenant,  and  in  this  lease 
they  were  described  as  the  demesne  lands  of 
A.  : — Held,  that  A.  was  demesne,  and  (Fitz- 
Gibbon,  L.J.,  diss.)  that  B.  had  been  incorpo- 
rated therewith  within  the  meaning  of  section  5, 
Land  Law  (Ireland)  Act,  1896,  and  therefore 
that  the  tenant  was  not  entitled  to  have  a  fair 
rent  fixed.  Per  FitzGibbon,  L.J. — The  lands 
of  B.  were  not  incorporated '  with  A.  so  as  to 
"  form  part "  of  the  demesne  of  A.  Power 
V.  Crosbie  App.,  35  I.  L.  T.  R.  49' 

32.  Demesne — Incorporation  of  land  held 

under  lease  with  demesne  by  the  common  owner 
of  the  leasehold  interest  and  demesne — Subsequent 
severance  of  title — Land  Law  (Ireland)  Act,  1896,. 
s.  5  (1)  (6)  (ii)  and  (iii) — Fair  rent  application,] 
(1)  When  the  owner  of  a  demesne  who  held 
adjoining  lands  under  a  lease  incorporated  the 
leaseholds  with  the  demesne,  and  afterwards 
conveyed  the  demesne  to  one  purchaser  and 
assigned  the  leaseholds  to  another  : — HeM,  that 
the  leaseholds  were  undemesned  by  the  severance 
of  the  unity  of  possession  of  the  demesne  and 
the  leaseholds.  (2)  Section  5  (1)  (6)  (ii)  of  the- 
Land  Law  (Ireland)  Act,  1896,  excluding  from 
the  operation  of  the  Land  Law  Acts  any  tenancy 
in  a  holding  substantially  consisting  of  "  land 
which  when  first  demised  was  demesne,  and 
which  the  provisions  of  the  contract  of  tenancy, . 
or  the  circumstances  of  the  case  show,  was 
intended  to  be  preserved  as  demesne  or  resumed' 
as  demesne  by  the  landlord,"  appUes  to  the  case 
of  a  landlord  who  has  parted  with  portions  of 
his  demesne  by  a  demise  with  the  intention  of 
preserving  or  resuming  it  as  demesne,  and  not 
to  the  case  of  an  owner  of  a  demesne  who  had 
added  thereto  adjoining  land  of  which  he  was 
tenant,  which  latter  case  comes  within  the  pro- 
visions of  sub-clause  of  (iii)  section  5  (1)  (6). 
Winder,  Tenant  ;  Verschoyle,  Landlord 

App.,  [1911]  1  I.  R.  418  ;  45  I.  L.  T.  R.  239 

33. Demesne  land — Inlention  to  preserve. 

Th«  holding  originally  formed  part  of  the  land- 
lord's demesne.  The  tenant  proposed  to  take 
part  of  the  demesne  from  the  landlord,  and 
agreed  not  to   assign  or  sub-let,   and  not  tO' 
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LAND  LAW  ACTS— CHARACTER  OF  HOLD- 
ING— continued. 
meadow  without  permission  in  writing.  The 
agent  gave  evidence  to  the  effect  that  he  kept 
separate  accounts  for  the  demesne  lands,  and 
that  this  holding  was  included  amongst  them. 
In  an  application  by  the  tenant  to  have  a  fair 
rent  fixed  : — Held,  on  the  facts  of  the  case,  that 
the  holding  was  demesne  when  first  demised, 
and  that  there  was  an  intention  that  it  should 
be  preserved  as  demesne,  and  that  the  applica- 
tion must  be  refused.  Donelan  v.  Mahon  {No.  2) 
Land  Com.,  2  N.  I.  J.  R.  265 

34. ■  Demesne — Preservation  as  demesne.'] 

Where  a  holding  consisted  of  two  fields,  which 
were  some  distance  from  each  other,  and  were 
situate  in  a  demesne,  and  one  of  them  adjoined 
the  demesne  house,  and  the  entrance  to  both 
was  through  the  demesne  gate,  and  the  tenant 
had  never  broken  up  the  fields  : — Held,  that  the 
inference  to  be  drawn  from  these  circumstances 
was  that  the  lands  were  intended  to  be  preserved 
as  demesne.     M'Brien  v.  Brown 

Land  Com.,-3  N.  I.  J.  R.  219 

35. Demesne  —  Intention  to  preserve  or 

resume — Land  Law  (Ireland)  Act,  1896,  s.  5.] 
Where  holdings  had  been  created  on  lands  which 
in  1849  were  demesne  lands  belonging  to  A., 
and  were  so  described  in  the  original  letting  of 
that  date,  and  A.  by  his  will,  dated  in  or  prior 
to  1874,  devised  his  demesne  to  B.  and  the 
residue  of  his  estate  to  G.,  and  from  rent  receipts 
given  in  1875,  1877,  and  1878,  after  A.'s  death, 
it  appeared  that  the  holdings  in  question  were 
treated  as  part  of  the  residuary  devise  to  G., 
and  no  mention  was  made  in  the  receipts  of 
demesne  until  1879,  when  they  were  described 
as  part  of  the  demesne  : — Held  (on  appeal  from 
the  Land  Commission),  that  the  evidence  was 
sufficient  to  show  that  there  was  no  intention 
at  the  time  of  the  letting  that  the  land  should 
be  preserved  as  demesne,  or  resumed  as 
demesne,  by  the  landlord,  and  that  accordingly 
the  lands  were  not  demesne  lands  within  the 
meaning  of  section  5  of  the  Land  Law  (Ireland) 
Act,  1896.     Nelligan's  Estate 

App.,  43 1.  L.  T.  R.  146 

36. Demesne— Intention  to  preserve  lands 

as.]  Taking  into  consideration  the  tenure  by 
which  the  lands  were  held,  the  social  position 
of  the  owner,  the  user,  past,  present,  and  con- 
templated, but  above  all  the  physical  character- 
istics of  the  subject-matter,  it  was  held  that  if 
the  land  were  as  described  demesne,  they  were 
by  the  deliberate  acts  of  the  parties  and  the 
known  user  of  the  lands  undemesned.  Stack- 
poole  V.  Sampson  L.  Sub-C,  45 1.  L.  T.  102 

37. Demesne  lands — Land  Law  (Ireland) 

Act,  1896,  s.  5  (1)  (b)  {iiy~Onus  of  proof.]  The 
onus  Kes  on  the  landlord  not  only  of  showing 
that  a  holding  consists  of  lands  which,  when 
first  demised,  was  demesne,  but  also,  under  the 
Land  Act  of  1896,  of  proving  that  it  was  in- 
tended, when  let,  to  be  preserved  as  demesne 
or  resumed  as  demesne  by  the  landlord.  Cleary, 
Tenant ;  Daly,  Landlord 

L.  C,  [1897]  2  I.  R.  52  ;  30  I.  L.  T.  R.  170 
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38. — — Demesne     lands — "■Lands     which 
when  first  demised  were  demesne" — "  Intended 
to  be  preserved  or  resumed  as  demesne  " — Land 
Law  (Ireland)  Act,  1896,  a.  5  (1)  (6)  («.).]    In 
the  year  1873  P.  S.,  who  was  tenant-for-life 
of  an  estate  including   a  mansion-house   and 
demesne  where  he  resided,   made  lettings   to 
farmers  of  portions  of  the  demesne  in  considera- 
tion of  fines  in  addition  to  the  yearly  rents 
reserved.     Shortly  afterwards  he  auctioned  his 
effects  and  ceased  to  reside  on  the  property. 
On  his  death  he  was  succeeded  by  C.  9.,  who 
was  owner  in  fee-simple  of  the  property.    G.  S. 
adopted  the  tenancies  so  created  by  P.  S.,  and 
took  the  rent  from  the  tenants.     G.  S.  never 
resided  on  the  property;  and  he  put  a  care- 
taker into  the  mansion-house,  and  by  his  will 
devised  the  estate  to  trustees  to  sell.     The  hold- 
ings let  by  P.  S.  were  situated  inside  the  ambit 
of  the  demesne ;   two  of  them  adjoining  the 
mansion-house  had  no  buildings  on  them  ;  the 
third  comprised  two  acres  of  woodland  out  of  an 
entire  area  of  48  acres.     Two  of  the  holdings 
were  suitably  used  for  agricultural  and  pastoral 
purposes  ;  one  of  them  was  unsuitably  used  as 
a    meadow,    and    was    overmeadowed.      The 
mansion-house  was  at  the  hearing  before  the 
Land  Commission  in  a  deteriorated  condition, 
and  the  demesne  neglected  and  uncared  for  : — 
Held,  that  the  period  when  these  holdings  were 
"  first  demised  "  within  the  meaning  of  section 
5  (6)  (ii)  of  the  Land  Law  Act,  1896,  was  when 
G.  S.  came  into  possession  of  the  estate  as  owner 
in  fee -simple  and  adopted  as  his  tenants  the 
tenants  to  whom  P.  8.  had  made  the  lettings. 
Held  also,  that  the  circumstances  of  the  case 
did  not  show  that  the  holdings  were  "  intended 
to    be   preserved    as    demesne    or   resumed    as 
demesne  by  the  landlord,"  and  that  the  tenants 
were  entitled  to  fix  fair  rents  in  respect  of  their 
holdings.       Trustees    of    Simpson,    Landlords  ; 
Farley  and  others.  Tenants 

App.,  [1901]  1  I.  R.  418  ;  34  I.L.  T.  R.  177 

39. Demesne  lands — Lease  made  by  the 

Lord  Chancellor  in  lunacy  and  minor  matter — 
Letting  for  temporary  convenience — Land  Act, 
1896,  s.  5.]  Where  the  lands  in  question  were 
the  subject  of  »  lease  made  in  1877,  by  the 
direction  of  the  Lord  Chancellor,  in  a  lunacy 
and  minor  matter,  and  were  described  as  ths 
"  demesne  lands  of  Hermitage  Park :  " — Held 
that  this  was  a  strong  circumstance  in  favour 
of  the  contention  that  the  lands  were  demesne, 
and,  taken  with  the  other  facts  of  the  case, 
determined  their  character  as  such.  Held 
further,  according  to  the  right  reading  of  section  5 
of  the  Act  of  1896,  the  rights  of  the  parties 
depended  upon  the  conditions  and  circum- 
stances existing  at  the  date  of  the  demise, 
January  13,  1881,  and  not  upon  acts  con- 
templated or  done  during  the  continuance 
of  the  demise.  0' BourJce,  Tenant,  v. 
Grozier,  Landlord 

L.  C,  34  I.   L.   T.   R.  151 
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40. Demesne  lands — Bedemption  of  Bent 

(Ireland)  Act,  1891  (54  dk  55  Vict.,  c.  57).] 
Where  a  tenant  has  impressed  a  holding  with 
the  character  of  demesne  it  is  excluded  from  the 
fair  rent  provision  of  the  Land  Acts,  though  the 
lands  may  never  have  been  demesne  of  the 
landlord  before  the  Court.  Borrowes  v.  Colles 
(28  I.  L.  T.  R.  41)  followed.  More  O'Ferrall, 
Tenant ;  Quirk,  Landlord 

L.  C,  [1895]  2  I.  R.  197  ;  29  I.  L.  T.  R.  7 

41.  Demesne —  Besidential     holding  — 

Clergyman's  residence — Bes  judicata.J  Gogan  v. 
Murphy        Cir.  Cas.,  Dodd,  J.,  41  I.  L.  T.  193 

42. Demesne — Besidential  holding.]  The 

lands  of    Bloomfield  Lodge  containing  54a.  Ir. 
and  6p.,  with  a  two-storeyed  dwellinghouse  and 
substantial  out-oflfices,  and  a  small  slated  gate 
lodge  thereon,  were  acquired  by  J  from  B.  in 
1854,  and  in  the  same  year  the  adjoining  lands 
of    Whitehill,  containing  19a.  Ir  13p.,  with  no 
buildings  thereon,  were  acquired  by  J.  from  B. 
In  the  year  1879  J.'s  successor  in  title  acquired 
from  W.  the  lands  of  Newport  demesne,  which 
adjoined  Whitehill,  containing  54a.   3r.   34p., 
and  with  no  buildings  thereon  : — Held,  on  the 
facts  and  evidence,  that  the  holding  of  Bloom- 
field  Lodge  was  an  agricultural  and  pastoral,  and 
uot  a  residential,  holding.    Kingscote  v.  Finch 
L.  C,  5  N.  I.  J.  R.  168 
43. Demesne  lands — Severance  of  por- 
tion of  the  demesne — User  as  agrickdtural  land 
for  over  fifty  years.]    By  lease  dated  November 
14,  1788,  W.  D.  demised  to  H.  S.  "  the  house, 
offices,  and  demesne  of  P.,  with  the  farm  and 
lands  of  (?.,"  containing  156  acres  2  roods,  Irish 
plantation    measure,    for    three    lives,    with    a 
covenant  for  perpetual  renewal.    This  lease  was 
renewed,  and  the  lessee's  interest  became  vested 
in  C,  the  tenant.    By  sub-lease,  dated  November 
21,   1794,  portion  of  these  lands  was  demised 
by  H.  S.  (the  lessee)  to   W.   D.  (the  lessor), 
described  as  "  The  farm  and  lands  of  C,  and 
part  of  6.,  otherwise  P.,  and  now  called  Pairy 
HiU,"  containing  83  acres,  for  three  lives,  with 
a  covenant  for  perpetual  renewal,  at  the  rent  of 
£100  5s.     This  lease  was  renewed,   and  sub- 
sequently became   vested  in   C,   the   tenant. 
By  sub-lease,  dated  May  6,   1805,  portion  of 
these  lands  was  demised  by  W.  D.  to  H.  D., 
for  three  lives,  with  a  covenant  for  perpetual 
renewal,  at  the  rent  of  £26  Is.,  and  this  portion 
of  the  lands  was  described  as  "  That  part  of  the 
demesne  of  Fairy  Hill,     .     .     .     bounded  on 
one  side  by  the  high  road  leading  from  P.  to  E., 
on  another  side  by  the  road  or  avenue  from  the 
said  high  road  to  the  house  of  Fairy  Hill,  on 
another  side  by  the  said  demesne  of  Fairy  Hill," 
containing  19  acres  and  21  perches,  Irish  planta- 
tion measure.     The  lease  contained  a  covenant 
not  to  build  any  house  or  cabin  on  that  part 
of  the  demised  premises  adjoining  the  said  road 
or  avenue  leading  from  said  high  road  to  the 
said  house  of  Fairy  Hill,  nor  within  fifty  yards 
thereof.     The   lease   having   subsequently,    by 
eviction    or    otherwise,    become    extinguished. 
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T.  D.  (the  successor-in-title  of  W.  D.),  by  lease 
dated  October  9,  1840,  demised  this  holding 
of  19  acres  and  21  perches  to  J.  F.  for  three 
lives,  with  a  covenant  for  prepetual  renewal,  at 
the  rent  of  £16.  The  lauds  were  described  in 
the  same  way  as  in  the  lease  of  May  6,  1805, 
and  the  lease  contained  the  same  covenants. 
On  October  24,  1846,  J.  F.  made  a  lease  to  a 
tenant  for  ten  years,  at  £44  Is.  6d.,  and  after 
its  expiration  the  holding  was  let  to  different 
tenants,  and,  finally,-  on  May  23,  1880,  C. 
entered  into  an  agreement  with  F,  to  become 
yearly  tenant  of  the  19  acres  and  21  perches, 
at  a  rent  of  £1  17s.  6d.  an  acre,  and  agreed  not 
to  break  up  or  conacre  any  part  of  the  holding; 
C.  had  previously  acquired  the  interest  imder 
the  lease  of  November  14,  1788,  and  he  sub- 
sequently acquired  the  interest  under  the  lease 
of  November  21,  1794,  and  on  these  portions 
of  the  lands  the  mansion-house  stood,  in  which 
he  resided.  He  was  a  gentleman  of  good  social 
position,  and  worked  all  the  lands  together : — 
Held  (reversing  the  decision  of  the  Land  Com- 
mission, FitzGibbon,  L.J.,  dissentiente),  that 
the  19  acres  and  21  perches  had  become  detached 
from  the  other  portion  of  the  demesne  of  Fairy 
Hill  by  the  leases  of  1805  and  1840,  and  had 
become  undemesned.  Cheevers,  Tenant ;  Fallon, 
Landlord 

App.,  [1895]  2  I.  R.  407  ;  29 1.  L.  T.  R.  59 

44. Demesne  lands — Tenancy  from  year 

to  year — Land  formerly  demesne — Undemesning.'] 
A  holding  consisting  of  40  acres,  Irish  plantation 
measure,  and  a  dwellinghouse  and  offices,  were 
let  to  a  tenant  by  lease,  dated  the  24th  April, 
1857,  for  twenty-one  years,  at  the  rent  of  £110. 
The  lessee  was  a  farmer,  holding  another  farm 
of  90  acres  within  four  miles,  and  the  lease  con- 
tained no  special  clauses.     The  landlord  owned 
another    property,    which    comprised    a    large 
mansion  and  fine  demesne,  about  ten  miles  down 
the  River  Suir.     In  soine  of  the  previous  docu- 
ments dealing  with  the  property  the  lands  were 
described  as  "  the  demesne  of  Ir.,"  and  in  1822 
the  lands,  described  as  demsne  lands,  were  let 
by  an  owner  in  fee  for  three  lives  or  twenty-one 
years.     After  the  lease  expired  the  holding  was 
unlet  for  some  years.     It  was  then  let  to  several 
successive  yearly  tenants.     In  1827  it  had  been 
put   in   settlement   along   with   various   other 
denominations  of  land,  which  were  let  to  tenants, 
but  the  settlement  did  not  comprise  the  mansion 
house  and  demesne,  and  did  not  describe  the 
holding     as     demesne : — Held    (reversing    the 
decision  of  the   Land   Commission),  that  the 
holding  had  become  undemesned.     Mansfield, 
Tenant ;   Congreve,  Landlord 

App.,  [1895]  2  I.  R.  425  ;  28  I.  L.  T.  R.  126 

45. Demesne  lands — Tenancy  from  year 

to  year — Land  used  as  demesne.]  A  holding  con- 
sisted of  35  acres,  which  had  been  held  by  the 
tenant  and  his  predecessors-in-title,  under  a 
yearly  tenancy  from  the  landlord  and  his  pre- 
decessors-in-title, for  a  great  number  of  years. 
The  tenant  and  his  predecessors  owned  freehold 
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lands  to  the  extent  of  about  1,000  acre3,  in- 
cluding a   mansion-house  and  demesne,  which 
were  adjacent  to  the  holding  in  question.      The 
holding  had  been  used  for  non-agricultural  pur- 
poses, planted,  grazed,  and  treated  as  orna- 
mental or  accommodation  land  in  connection 
with  the  mansion-house  : — Held,  affirming   the 
decision  ot  the  Land  Commission  (by  Walker, 
C,  and  Barry,  L.J.),  that  the  land  was  neither 
agricultural  nor  pastoral  in  its  character,  and 
that  a  fair  rent  could  not  be  fixed : — Held  (by 
Sir  P.    O'Brien,   C.J.,  and  FitzGibbon,   L.J.), 
that  the  land  was  demesne  land,  and  also  was 
not  agricultural  and  pastoral  in  its  character. 
Magner  v.  Hawkes  (32  L.  R.  I.  285)  commented 
on.     Pratt,  Tenant ;  Viscount  Oormanston,  Land- 
lord L.  C,  [1894]  2  I.  R.  279  ; 
App.,  [1894]  2  I.  R.  557  ;  28 1.  L.  T.  R.  69 
46. Demesne  lands — Trustees  of  a  charit- 
able institution,  landlords— Vndemesning — Land 
Law  {Ireland)  Act,  1881  (44*  45  Vict,  c.  49.] 
M.,  who  was  possessed  of  extensive  estates  in 
Ireland,  including  the  lands  of  N.  in  the  County 
of  Dublin,  held  underlease  for  lives  renewable 
for  ever,  by  his  will,  dated  the   10th  March, 
1783,   devised   all  his   real   estates   and   other 
property  to  trustees,  including  the  Lord  Primate 
of  Ireland,  the  Lord  Chancellor  of  Ireland,  the 
Archbishop  of  Dublin,  the  Chief  Justices  of  the 
King's  Bench  and  Common  Pleas,  the  Chief 
Baron   of   the   Exchequer,    and   other   official 
persons,  for  certain  charitable  purposes.     The 
will  was  disputed  by  the  heir-at-law,  but  by  an 
agreement  the  property  was  divided  between 
the  trustees  and  him.    In  the  Ufetime  of  M.  the 
lands  of  N.  were  demesne  lands  ;    but  the  pro- 
perty which  he  devised  to  the  trustees  of  his 
will  was  to  be  used  solely  for  charitable  pur- 
poses.    While  the  litigation  was  pending  a  lease 
was  made  to  A.  G.  in  1786  of  the  lands  of  N., 
which  were  afterwards  allotted  to  the  trustees 
of  the  charity,  and  further  leases  were  made  by 
the  trustees  to  A.  G.  and  his  successors,  in  whose 
family  the  holding  had  always  remained.     The 
last  lease  was  dated  the  4th  December,  1878, 
for  a  term  of  twenty-one  years,  and  all  the 
leases  described  the  holding  as  that  part  of  the 
lands  of  N.  "  commonly  called  the  mansion- 
house,  garden,  and  demesne  of  N."     The  last 
lease  contained,  besides  the  usual  covenants,  a 
covenant  that  the  lessee  would  reside  on  the 
lands,  a  covenant  not  to  build  more  than  one 
dwellinghouse  on  the  premises,  and  a  covenant 
not  to  make  any  claim  for  disturbance  or  im- 
provements : — Held,  by  Walker,  C,  Porter,M.R., 
and    Barry,    L.J.    (affirming   the    decision    of 
the  Land  Commission,  diss.  Palles,  C.B.,  and 
FitzGibbon,   L.J.),   that  the    lands    had   been 
undemesned.      Oraydon,    Tenant ;     Trustees    of 
Morgan's  Charity,  Landlords 

App.,  [1895]  2  I.  R.  513 

47. Demesne  lands — Two  holdings — Act, 

1896,  s.  5.]  Certain  lands  of  M.  were  leased  in 
1877  to  Sir  T.  0.  Forster  for  31  years,  with 
exceptions  of  mines  and  timber,  and  a  covenant 
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against  sub-letting,  "  save  to  the  tenants  of 
the  lessee's  holding,  G.  house  and  demesne." 
C,  held  in  perpetuity  by  Sir  T.  0.  Forster,  was 
originally  the  mansion-house  and  demesne  of 
the  Forster  family.  M.  was  worked  and  used 
along  with  it.  A  large  portion  of  both  C.  and 
M.  were  used  for  agricultural  or  pastoral 
purposes,  and  only  a  small  portion  of  M.  was 
necessary  for  ornamental  purposes,  or  for  the 
privacy  of  G.  In  1876  Sir  T.  0.  Forster  let  to 
an  officer  the  lands  and  mansion  of  G.  and  the 
lands  of  M.  at  distinct  rents  for  distinct  terms. 
G.  was  never  subsequently  used  as  the  principal 
residence  of  the  Forster  family.  In  1898  the 
present  plaintiff  surrendered  and  conveyed 
away  all  his  estate  in  G.  to  third  parties : — ■ 
Held,  that  M.  was  no  longer  part  of  0.  demesne, 
and  that  a  fair  rent  could  be  fixed  on  M.  Forster, 
Tenant,  v.  Shirley,  Landlord 

L.  Sub-C,  33  I.  L.  T.  R.  127 

48. Demesne  lands — "  Undemesning  "— 

User  —  Onus — -Land  Act,  1896,  ».  5.]  An 
appUoation  by  the  tenant  to  fix  a  fair  rent, 
where  it  appeared  that  the  lands  when  let 
were  demesne,  was  dismised  in  1890,  on  the 
ground  that  the  tenant  did  not  discharge  the 
onus  then  on  him  of  proving  that  the  lands  had 
been  "  undemesned."  The  tenant  again 
appUed  to  have  a  fair  rent  fixed  : — Held,  that 
by  section  5  of  the  Land  Act  of  1896  the  onus 
is  shifted,  and  it  now  lies  on  the  landlord  to 
prove  not  only  that  the  lands  when  let  were 
demesne,  but  also  that  they  were  intended  to 
be  preserved  as  demesne,  or  resumed  as;  such 
by  the  landlord  at  the  end  of  the  tenancy,  and 
that  as  the  landlord  did  not  discharge  that 
onus  the  tenant  was  entitled  to  have  a  fair 
rent  fixed.     Burrowes  v.  Kerr 

L.  C,  32  I.  L.  T.  R.  134 

49. Demesne  \a,nis—Land  Act  of  1896, 

s.  5 — Undemesning.]  G.,  a  Limerick  merchant, 
acquired  certain  lands,  called  the  Woodsdown 
Estate,  in  a  lease  for  lives  renewable  of  1724 
and  in  other  old  deeds.  On  the  lands  was  the 
family  residence  Woodsdown  House,-  which 
fell  into  decay  before  1840.  In  1811  the 
demesne  lands  were  described  in  a  settlement 
as  109  acres  out  of  the  total  231  acres.  In 
1810  G.  leased  part  of  the  land  for  lives  renew- 
able for  ever  to  C.,  who  built  Mulkear  House 
thereon.  In  1843  G.  obtained  a  surrender  of 
this  lease,  and  lived  in  Mulkear  House  for  three 
years.  In  1854  G.  leased  the  Woodside  estate 
to  B.  The  lease  contained  no  mention  of 
demesne  or  mansion-house,  but  all  the  trees 
were  reserved  to  the  landlord,  and  there  were 
stringent  provisions  as  to  the  preservation  of 
trees,  shrubberies,  pleasure  grounds,  &o.,  and 
to  paint  and  repair ;  also  a  clause  prohibiting 
breaking  up  the  lawn  or  any  ground  within 
200  yards  of  the  house.  The  quantity  of 
tillage  land  was  limited  to  73  acres.  The 
father  of  the  present  tenant  purchased  B.'s 
interest  under  this  lease  for  £3,000 : — Held 
that  the   lands    were    undemesned,    and   that 
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they  were  not  excluded  from  the  Land  Acts. 
Cobden  and  another,  Landlords,  v.  Bannatyne, 
Tenant  L.  Sub-C,  31  I.  L.  T.  367  ; 

App.,  32  I.  L.  T.  R.  173 

50.  • English-managed  estate  —  Perma- 
nent improvements  made  and  maintained  by  the 
landlord!— Landlord  and  Tenant  (Ireland)  Act, 
1870,  s.  4— Act,  1881,  s.  8  (4).]  Where  the  per- 
manent improvements  on  a  holding  have  been 
effected  by  the  landlord,  the  fact  that  certain 
repairs  have  been  done  by  the  tenant  does  not 
bring  him  outside  the  clause  dealing  withEnglish- 
managed  estates.  Every  tenant  is  under  an 
obligation  to  do  certain  repairs  and  improve- 
ments, although  all  substantial  ones  must  be 
undertaken  by  the  landlord.  Hunter,  Tenant,  v. 
Lord  Templetcwn,  Landlord 

L.  Sub-C,  36  L  L.  T.  R.  199  ;  2  N.  I.  J.  R.  200 

51. Excluded  holdings  —  Accommoda- 
tion land — Lands  held  by  trustees  of  a  church."} 
M'Neile  v.  Young  and  others 

Sub-Com.,  41  I.  L.  T.  29 

52. Home  farm — Act,  1896,  s.  5,  sub-s. 

1  (6)  (».).]  J.  M.,  a  landed  proprietor  in  the 
County  of  Tipperary,  farmed'  his  own  lands, 
comprising  600  or  700  acres.  The  lands  con- 
sisted of  the  demesne  round  the  mansion-house 
of  50  acres,  and  six  other  farms  which  varied 
in  size  from  80  to  150  acres  ;  and  portion  of 
the  produce  of  these  farms  in  question  was 
used  in  connection  with  the  mansion-house. 
He  died  in  1865,  leaving  a  widow  and  four 
minor  children  ;  and  after  his  death  his  widow 
broke  up  the  establishment  and  went  to  reside 
abroad,  and  the  farms,  with  one  exception, 
were  let  to  tenants.  One  of  these,  containing 
87  acres  (Irish),  was  let  by  Mrs.  M.  to  S.  by 
agreement  dated  the  4th  December,  1886,  by 
which  8.  agreed  to  become  tenant  from  year  to 
year  at  the  rent  of  £122,  and  to  keep  the  build- 
ings in  repair,  and  to  reside  on  the  farm.  In  1879 
T.  K.  M.,  the  eldest  son  of  J.  M.,  came  of  age, 
and  served  notice  to  quit  on  8.,  but  he  afterwards 
withdrew  this  notice.  In  1881  8.  served  notice 
to  fix  a  fair  rent,  to  which  the  landlord  replied 
by  serving  a  notice  to  fix  a  fair  rent  demanding 
an  increase  of  rent,  and  notice  that,  it  being  an 
English-managed  estate,  the  "permanent  im- 
provements were  the  landlord's,  and  a  notice  to 
fix  a  specified  value.  The  originating  notice  was 
dismissed  on  the  ground  that  the  holding  was  a 
pasture  letting  valued  at  over  £100  a  year. 
After  the  passing  of  the  Land  Act  of  1896  the 
tenant  served  a  fresh  originating  notice  ;  and 
the  Sub-Commission  having  fixed  a  fair  rent 
the  Land  Commission  reversed  this  decision, 
and  dismissed  the  originating  notice  on  the 
ground  that  the  holding  was  a  home  farm  : — 
Held  (reversing  the  decision  of  the  Land  Com- 
mission), that  the  holding  was  not  a  home  farm. 
Sullivan,  Tenant ;  Marshall,  Landlord 

L.  C,  [1899]  2  I.  R.  785  ; 
App.,  [1899]  2 1.  R.  791  ;  33 1.  L.  T.  R.  117 
53. Lease  within  Act  at  time  of  applica- 
tion.] '     By  lease  dated  November  18,    1856, 
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lands  were  let  for  the  life  of  the  lessee  and  a 
term  in  reversion  of  61  years  from  his  death. 
The  lessee  died  in  1886.  On  ah  application  by 
the  successor-in-title  of  the  lessee  under  section  1 
of  the  Land  Law  (Ireland)  Act,  1881,  to  be 
deemed  a  present  tenant  and  to  have  a  fair  rent 
fixed : — Held,  that  the  lease  was  one  expiring 
within  ninety-nine  years  after  the  passing  of  the 
Act  of  1881  ;  that  the  time  of  the  appHcation 
and  not  the  date  of  the  passing  of  the  Act  is 
the  time  at  which  it  is  essential  for  a  lessee  to 
show  that  his  lease  answers  the  description  laid 
down  in  the  statute,  and  that  accordingly,  the 
lessee  was  entitled  to  have  a  fair  rent  fixed. 
O'Donoghue  v.  Molloy 

L.  Sub-C.  (Wade),  43  I.  L.  T.  133 

54. Non-agricultural  holding.]  A  hold- 
ing with  an  area  of  2a  Or.  25p.  was  held  by 
lease  for  a  term  of  290  years,  from  April  1st, 
1879,  at  a  rent  of  £20  a  year.  It  was  known 
as  Sargent's  Orchard,  and  was  partly  within 
the  municipal  boundary  of  the  City  of  Cork,  but 
was  a  substantial  distance  from  the  city  proper, 
and  a  very  short  distance  from  the  open  country. 
The  middleman  was  a  gardener  (a  well-known 
nurseryman).  His  lease  was  for  400  years. 
The  lessee  of  the  term  of  290  years  was  husband 
of  the  appUoant,  who  was  a  retired  sergeant- 
major  and  drill  instructor : — Held,  that  it  was 
an  urban  holding  of  a  non-agricultural  character. 
Murphy  v.  Laffan  and  Beeves 

L.  C,  32  I.  L.  T.  38 

55. Non-agricultural  holding.]  A  hold- 
ing which  was  agricultural  or  pastoral  at  the 
date  of  the  passing  of  the  Land  Act  of  1881 
may  subsequently  become  non-agricultural  in 
character.  The  holding  must  be  judged  by 
its  character  at  the  time  the  application  to 
fix  a  fair  rent  is  made.  Flanagan  v.  Mullock 
L.  Sub-C,  33  I.  L.  T.  70 

56.  Non-agrieultural     holding — iond 

Law  (Ireland)  Act,  1881,  s.  58,  sub-s.  1.]  A  hold- 
ing consisted  of  one  acre,  situate  on  the  South 
Circular  Road,  Dublin,  within  the  municipal 
boundary.  It  had  formerly  been  held  by  the 
same  tenant,  along  with  another  acre  of  land, 
but  the  latter  portion  had  been  taken  by  another 
person,  who  had  let  it  out  as  a  receptacle  for 
dust  and  refuse.  The  holding  had  been  used 
for  agricultural  purposes  : — Held  (reversing  the 
decision  of  the  Land  Commission)  that  the 
holding  was  not  one  to  which  the  Land  Law 
(Ireland)  Act,  1881,  applied.  Perry,  Tenant; 
Farley,  Landlord 

App.,  [1894]  2 1.  R.  579  ;  28 1.  L.  T.  R.  109 

57. Non-agricultural  holding — Land  Law 

(Ireland)  Act,  1887 — Land  Law  (Ireland)  Act, 
1881,  s.  58 — Corn  mill  and  flax  mill  demised — 
Agricultural  holding  or  mill  holding.']  A  holding 
may,  as  a  whole,  be  agricultural  in  its  character 
though  there  be  upon  it  a  mill  or  some  other 
subject  which,  if  taken  as  a  separate  entity,  is 
not  agricultural,  unless  the  separate  non- 
agricultural  entity  be  »  substantial  rent-pro- 
ducing factor  in  the  demise.     Boyle  v.  Foster 
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(30  L.  R.  I.  623)   distinguished.     M'Conaghey, 

Tenant ;  Oledatanes,  Landlord 

App.,  [1895]  2  I.  R.  433  ;  29  I.  L.  T.  R.  35 
58. Non-agricultuial  holding — Mill  hold- 
ing— Separation  into  two  holdings — Leasehold — 
Act,  1881,  s.  5S—Act,  1896,  s.  5  (1),   (2).]       A 
holding  consisted  of  over  28  acres,  valuation 
£57  15s.,  of  which  £25  was  on  the  lands.     Forty 
years  ago  the  dwellinghouse,  offices,  and  a  corn- 
mill  were  on  the  holding.    The  mill  was  burned 
down.     Subsequently  D.,  a  tenant,  re-built  the 
cornmill,    and    erected    a    flax-scutching    mill. 
D.  sold  the  holding  to  W.  H.,  the  husband  of 
the  present  tenant,  about  thirty  years  ago.     In 
1868  the  landlord  leased  the  holding  to  W.  H. 
for  his  life  at  a  yearly  rent  of  £65.     The  lease 
described   W.  H.  as  a  farmer  and  miller,  and 
contained  no  pecuhar  covenants.     It  demised 
the  lands,  and  the  flax -mill  and  corn-mill,  and 
all  buildings,  and  use  of  dams,  mill-races,  and 
water-courses,  &c.       In  1889  W.  H.  died,  and 
his  widow  the  present  tenant,  remained  on  as 
tenant  from  year  to  year.     The  evidence  showed 
that  any  profit  now  made  out  of  the  holding 
was  derived  from  the  lands ;    miUiug  business 
being  depressed.     The  two  mills,  and  a  small 
portion  of  the  lands,  were  separated  by  the 
high  road  from  the  rest  of  the  land  and  the 
dweUinghouse : — Held,    that    the    date    of    the 
lease  was  the   period  at  which  the   character 
of  the  holding  was  to  be  determined  ;   and  that 
the  holding  was  not  substantially  agricultural  or 
pastoral,   but   was   a   mill  holding.     Also   that 
the  holding  could  not  be  separated  into  two 
distinct  holdings  under  section  5  (2)  of  the  Act 
of  1896.     Holmes,  Tenant,  v.  Chaine,  Landlord 
L.  Sub-C,  31  I.  L.  T.  R.  80 
59. Non-agricultural  holding— Mill  hold- 
ing— Bleaching  mill — Beetling  mill — Separation 
of  holding— Act,   1881,  s.   7 — Act,   1896,   e.   5.] 
The  holding  was  16  acres  2  roods  21  perches. 
On  it  was  a  "  beetling  "  mill,  originally  a  bleach- 
ing mill.      The  valuation  was  £36  15s.,  of  which 
£16  was  on  the  lands  and  £15  on  the  miU,  and 
the  rest  on  the  other  buildings.      The  premises 
were  described  in  a  superior  lease  in  1792  as  the 
lands   (15  acres)   on  which  "  Thomas   Quinn's 
bleaching  mill  and  works  were  erected."     This 
description   was   repeated  in   a   conveyance  in 
1873.     The  former  lessee  resided  in  one  of  the 
houses  and  worked  the  mill,  and  later  it  was 
occupied  by  flax-buyers.     The  present  tenant 
was  also  connected  with  the  milling  business. 
The  mill  was  let  up  to  two  years  ago  for  £16  a 
year : — Held,  to  be  a  mill  holding,  and  not  sub- 
stantially agricultural  or  pastoral.     The  Court 
refused  to  separate  the  holding  into  two  parts 
under  the  Land  Act  of  1896,  s.  5.        Wynne, 
<3rantee,  v.  Quinn,  Grantor 

L.  Sul)-C.,  31  I.  L.  T.  R.  121 

60. Non-agricultural     holding  —   MiU 

holding.']  The  holding,  which  consists  of 
15  acres,  Irish  plantation  measure,  was,  in 
1806,  demised  by  Lord  Clanwilliam  to 
William  Alexander,  for  three  hves,  with  a  cove- 
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nant  for  perpetual  renewal,  subject  to  the  yearly 
rent  of  £31  10s.  There  were  two  mills  on  the 
holding,  and  the  lease  was  made  in  conformity 
with  an  Act  passed  in  1800  for  the  encourage- 
ment of  the  cotton  manufacture  in  Ireland 
(40  Geo.  III.,  c.  90).  The  successor-in-title  of 
the  lessee,  in  1864,  sub-demised  the  holding  to 
the  father  of  the  present  tenant,  for  the  term  of 
twenty-one  years,  subject  to  the  yearly  rent  of 
£95 ;  the  premises  werj  described  in  the  lease  as 
"that  farm  or  parcel  of  land,  with  the  two 
scutch  mills  and  houses  and  buildings  thereon, 
containing  about  15  acres,  Irish  plantation 
measure  "  ;  and  there  was  a  covenant  to  keep 
all  the  premises  in  good  order  and  repair. 
Neither  of  the  mills  had  been  worked  for  some 
years.  In  an  application  by  the  tenant  to  have 
a  fair  rent  fixed  the  Sub-Commission  fixed  a  fair 
rent  at  £25,  both  parties  appealed  : — Held, 
that  the  entire  history  of  the  case  showed  that 
the  holding  was  let  for  manufacturing,  and  not 
for  agricultural  purposes,  and  that  the  applica- 
tion to  have  a  fair  rent  fixed  must  be  dismissed. 
Woods  V.  Heron      Land  Com.,  3  N.  I.  J.  R.  324 

61. Non-agricultural  holding — Miller  — 

Nursery  garden — Act,  1896,  s.  5  (1)  (a).]  A 
holding  of  10  acres  and  5  perches,  near  the  City 
of  Armagh,  which  was  first  used  as  a  nursery 
garden  and  afterwards  as  a  residence  by  a 
retired  miller  : — Held,  not  substantially  agricul- 
tural or  pastoral  in  its  character.  Bobinson, 
Landlord,  v.  Moore,  Tenant 

L.  Sub-C,  35  I.  L.  T.  R.  116 

62.  • Pastoral  holding— 4c<,  1896,  «.  5  (1) 

(c)  (ti).]  A  holding  of  48  acres  1  rood  10  perches 
(Irish)  was  demised  by  lease  of  December  12, 
1859,  for  a  life  or  21  years,  at  £78  yearly  rent, 
with  clauses  against  tilUng  more  than  10  acres 
during  the  first  18  years,  or  more  than  5  acres 
afterwards,  and  with  a  clause  for  the  consump- 
tion of  hay,  &c.,  on  the  lands.  The  lease 
terminated  on  the  death  of  the  life  in  1888.  An 
agreement  was  entered  into,  dated  September, 
19,  1888,  for  the  continuation  of  the  tenancy 
between  the  then  landlord  and  the  original 
lessee,  on  the  same  terms  as  the  lease,  except 
the  rent  was  reduced  to  £76.  The  original 
lessee  died  in  1890.  He  was  succeeded  by  the 
now  existing  tenant  and  applicant.  The  hold- 
ing contained  only  the  herd's  house.  From  the 
commencement  of  the  lease  in  1859  there  was 
no  tillage,  except  the  herd's  garden  ;  or  meadow- 
ing,  except  one  field  of  3  acres.  The  holding 
was  used  for  the  grazing  of  dry  cattle.  It  was 
used  until  the  death  of  the  original  lessee  in 
1890  in  conjunction  with  his  home  farm,  after- 
wards by  the  applicant,  independently  of  any 
other  holding.  An  application  to  fix  a  fair  rent 
was  refused  on  the  grounds  that  the  holding 
had  been  let  to  be  used  mainly  for  the  purpose 
of  pasture,  within  the  meaning  of  section  5  (1) 
(c)  (ii)  of  the  Land  Act  of  1896.  Shaw,  Tenant, 
V.  Tisdall,  Landlord   L.  Sub-C,  37 1.  L.  T.  R.  171 

63.  Pastoral  holding  —  Holding  for  pre- 
servation of  game.]    K.  was  tenant  of  portion  of 
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a  holding  since  1867.  Evidence  of  a  conversa- 
tion, between  K.  and  the  landlord  at  that  time, 
was  relied  on  by  H.,  the  present  landlord,  to 
show  the  purpose  of  the  letting  was  mainly 
pasture.  On  the  termination  of  this  tenancy 
by  the  death  of  the  tenant-for-life  in  1876,  an 
agreement  was  entered  into  between  K.  and  H. 
that  K.  should  continue  to  rent  the  holding, 
with  the  addition  of  9  acres,  for  the  life  of  B., 
and  until  his  son  should  attain  21.  In  this 
agreement  there  was  no  evidence  of  intention  to 
preserve  the  holding  as  pasture,  and  though  it 
was  admitted  the  holding  was  taken  to  assist 
in  the  preservation  of  game,  the  general  user 
was  shown  to  be  agricultural : — Held,  that  the 
conversation  previous  to  the  lettings  in  1867 
did  not  amount  to  proof  that  the  intention  of 
the  letting  was  for  pasture ;  the  subsequent 
letting  in  1876  was  the  one  now  to  be  dealt 
with,  and  there  was  nothing  in  the  terms  of  that 
letting  to  show  an  intention  of  pasture,  which 
was  then  of  importance  owing  to  the  passing  of 
the  Land  Act,  1870  ;  and  that  therefore  the 
holding  could  not  now  be  excluded  from  the 
Land  Acts  on  the  ground  that  it  was  mainly 
for  the  purpose  of  pasture.  Herbert  v.  Kenmare 
App.,  34  I.  L.  T.  R.  63 

64.  Pastoral  holding — Holding  let  to  be 

used  wholly  or  mainly  for  the  purposes  of  pasture, 
and  ordinarily  used  with  the  holding  on  which  the 
tenant  actually  resided — Onus  of  proof  of  such 
letting  and  of  such  user — Land  Law  (Ireland) 
Act,  1881,  5.  58  (3)  and  (4).]  A  fair  rent  ordered 
to  be  fixed  on  a  moimtain  holding  of  1,200 
statute  acres,  let  to  be  used  for  pasture,  and 
valued  under  £50,  which  the  tenant  ordinarily 
used  with  a  holding  of  100  acres  (Irish),  distant 
four  miles,  where  he  actually  resided.  The  onus 
of  proving  that  a  holding  was  let  to  be  used 
wholly  or  mainly  for  the  purposes  of  pasture  is 
on  the  landlord  ;  and  the  onus  of  proving  that 
it  was  ordinarily  used  with  the  holding  on  which 
the  tenant  resided  is  on  the  tenant.  What 
constitutes  such  usage  considered.  Coffee  v. 
Hamilton  L.  C,  28  I.  L.  T.  R.  151 

65. Pastoral  holding — Holding  let  to  be 

used  mainly  for  purpose  of  pasture.']  A  holding 
of  nearly  200  acres  was  demised  in  1877  to  a 
trustee,  who  was  a  salesmaster,  and  who  was, 
out  of  the  profits  of  the  land,  to  reimburse  him- 
self the  expenses  he  might  incur  as  such  lessee. 
The  lease  contained  a  covenant  not  to  erect, 
except  with  licence  of  the  landlord,  any  farmers' 
or  labourers'  dweUinghouses,  or  other  mes- 
suages, a  covenant  to  consume  on  the  premises 
all  hay  and  straw  to  arise  thereon,  and  a  cove- 
nant to  labour,  crop,  and  farm  the  premises 
in  a  husbandlike  manner  in  respect  of  the 
succession  of  crops,  and  so  that  at  all  times 
there  should  be  at  least  140  acres  under  grass. 
The  holding  had,  ever  since  the  date  of  the  lease, 
been  used  as  a  pasture  farm,  and  there  were  no 
farm  buildings  on  the  lands : — Held  by  the 
Court  of  Appeal  (reversing  the  decision  of  the 
Land  Commission),  that  the  holding  was  not 
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let  to  be  used  mainly  or  wholly  for  the  purpose 
of  pasture.     Nicholson,  Tenant ;  Trustees  of  the- 
Marquis  of  Headfort,  Landlords 

L.  Sub-C,  29  I.  L.  T.  R.  143  ; 

L.  C,  App.,  [1896]  2  I.  R.  651, 656  ~ 

30  I.  L.  T.  R.  89, 91 

66. Pastoral  holding — Holding  let  to  be 

used  mainly  for  the  purpose  of  pasture — Ancient 
pasture — User  and  character  of  the  holding — 
Lease  silent  as  to  purpose."]  Lands  were  demiaed 
to  the  tenant  in  1871  by  a  lease  which  was 
silent  as  to  the  purpose  of  the  letting,  and  con- 
tained no  restrictive  covenants,  except  that  the 
lessee  would  not  alien  or  build  cabins  on  the 
holding  without  the  lessor's  consent.  Owing 
to  its  user  prior  to  the  date  of  the  lease  th& 
greater  part  of  the  holding  was,  at  the  date  of 
the  lease,  ancient  pasture.  Since  the  date  of 
the  lease  no  portion  of  the  lands  had  been  tilled 
by  the  tenant.  The  lands  were  situated  in  a 
grazing  district,  and  were  not  equipped  for 
tillage,  having  only  a  herd's  house,  and  nO' 
other  buildings.  Evidence  was  given  that  a 
considerable  portion  of  the  lands  was  capable 
of  being  tilled,  but  that  pasture  would  be  the 
more  profitable  user : — Held,  that  the  letting- 
was  made  mainly  for  the  purpose  of  pasture. 
M'  CormicJc,  Tenant ;  Loftus,  Landlord 

App.,  [1904]  2  I.  R.  465  ;  28  I.  L.  T.  R.  37 

67. Pastoral  holding  —  Holding  "  ordi- 
narily used  with  that  on  which  tenant  resides —  "■ 
Occasional  as  distinct  from  ordinary  user — LamI 
Act,  1896,  ff.  5  (1)  (c).]  A  pasture  holding,  being 
one  of  several  held  by  the  tenant,  was  used  in 
connection  with  that  upon  which  he  resided ; 
cattle  and  sheep  were  left  for  portion  of  the  year 
on  the  holding  in  question  and  then  changed 
to  other  parts  of  defendant's  land  in  order  to 
fatten  : — Held  (reversing  the  Land  Commission)', 
that  the  evidence  only  showed  a  casual  and 
partial  user,  and  that  the  holding  in  question 
was  not  "  ordinarily  used  with "  that  upon 
which  the  tenant  resided  within  the  meaning  of 
the  Act,  and  he  was  not  entitled  to  have  a  fair 
rent  fixed.     Stone,  Landlord,  v.  Collum,  Tenant 

App.,  37  I.  L.  T.  R.  191  ;  3  N.  I.  J.  R.  273 

68. Pastoral  holding  —  Land  Law  (Ir.) 

Act,  1881 — Valuation  under  £50 — User  with  resi- 
dential holding — Status  of  tenant  at  the  passing 
of  the  Land  Act,  1881.]  In  order  to  have  the 
benefit  of  the  exception  contained  in  section 
58  (4)  of  the  Land  Law  (Ireland)  Act,  1881,  it 
is  essential  that  the  tenant  of  the  pastoral  hold- 
ing should,  at  the  date  of  the  passing  of  the  Act, 
either  have  had  an  adjoining  holding  on  which 
he  resided  as  tenant  or  owner,  or  should  have 
ordinarily  used  the  pastoral  holding  with  the 
holding  on  which  he  resided  as  tenant  or  owner. 
Maguire,  Tenant,  v.  King,  Landlord 

L.  C,  28  I.  L.  T.  B.  13 

69.  Pastoral  holding — Mountain  farm- 
Ordinarily  used  with  another  holding  —  Actual 
residence.]  The  date  of  the  passing  of  the  Land 
Act  of  1881  is  the  date  on  which  a  holding 
let  to  be  used  wholly  or  mainly  for  the  purpose 
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of  pasture  must  kave  adjoined  or  been  ordinarily 
used   with   the   residence-holding   to   bring   it 
within  the  Act.     M'Kelvey  v.  Cole-Hamilton 

L.  C,  29  I.  L.  T.  R.  134 
70.  — —  Pastoral  holding  —  Pasture  holding 
ordinarily  used  with  residential  holding — Crucial 
date  at  which  user  must  exist — Land  Law  (Ireland) 
Act,  1896,  s.  5  (c)  (ii).]  Section  5  of  the  Land 
Law  (Ireland)  Act,  1896,  provides  that  the  Land 
Law  Acts  shall  not  apply,  amongst  others,  "  to 
a  tenancy  in  a  holding  .  .  .  which  is  let  to 
be  used  wholly  or  mainly  for  the  purpose  of 
pasture  ...  if  the  tenant  does  not  actually 
reside  on  the  holding,  or  where  the  holding 
adjoins  or  is  ordinarily  used  with  another 
holding,  then  on  the  latter  holding  :  "^Held, 
by  the  Court  of  Appeal  (Lord  Ashbourne,  C, 
diss.),  reversing  the  decision  of  the  Irish  Land 
Commission  pronounced  by  Meredith,  J.,  that 
the  crucial  date  at  which  the  holding,  in  respect 
of  which  the  benefit  of  the  Land  Law  Acts  is 
sought,  must  be  "  ordinarily  used  "  within  the 
meaning  of  this  section  is  the  date  of  the  passing 
of  the  Act  of  1896,  and  not  the  date  of  the 
passing  of  the  Act  of  1881.  Oaffney,  Tenant  ; 
Fetherstonhaugh,  Landlord 

L.  C,  [1900]  2  I.  R.  417  ; 
App.,  [1900]  2  I.  R.  422  ;  34  I.  L.  T.  R.  37 

71.  Pastoral     holding — Proportion     that 

may  be  tilled — Land  Law  Act,  1881,  s.  58.]  A 
holding  as  leased  for  15  years  to  a  butcher 
and  another  man  in  the  cattle  trade.  The  lease 
provided  that  not  more  than  30  acres,  Irish, 
out  of  165  acres,  statute,  should  be  broken  up 
in  any  one  year,  and  no  house  be  erected  with- 
out consent : — Held,  to  be  a  pasture  holding. 
HaTilon  and  Fay,  Tenants,  v.  Bar,  Landlord 

L.Sub-C.,30LL.T.R.16 

72. •  Pastoral    holding  —  Public-house  — 

Residential  holding.']  A  tenant  held  84  acres 
pasture  land,  which  he  worked  in  connection 
with  a,  tillage  farm  of  18  acres,  on  which  latter 
he  resided.  On  the  latter  he  had  erected  a 
pubUc-house  and  obtained  a  Ucence  : — Held, 
that  the  tillage  farm  was  a  residential"  holding  " 
within  section  58  (4)  of  the  Act  of  1881,  and 
that  a,  fair  rent  could  be  fixed  on  the  pasture 
holding.  Definition  of  "  holding  "  in  sections 
57  and  58  (4)  considered.  Pelly,  Tenant,  v. 
Smyth,  Landlord 

L.  Sub-C,  30  I.  L.  T.  R.  108 

73.  Pastoral     holding  —  Small    portion 

under  tillage.']  Where  a  contract  of  tenancy  of 
a  hohday  of  150  acres  was  silent  as  to  the  nature 
of  the  holding,  which  was  in  a.  grazing  district, 
and  had  been  occupied  by  tenants  engaged  in 
grazing  operations,  and  was  now  all,  except 
7  acres,  in  pasture  : — Held,  to  be  a  pastoral 
holding.      Blake,  Tenant,  v.  Blake,  Landlord 

L.  Sub-C,  30  I.  L.  T.  R.  124 

74. Pastoral    holding — Tenant    of   two 

holdings — Land  Act,  1896,  s.  5,  s-s.  (1)  (c)  (ii.) — 
Community  of  user.]  Where  a  tenant  lived  on 
a  farm  used  for  pasture,  and  admitted  to  be 
within  the  scope  of  the  Land  Acts  and  held 
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another  farm  at  a  distance  of  four  miles,  which 
was  used  mainly  for  agistment,  an  appUoation 
to  have  a  fair  rent  fixed  on  the  latter  was  dis- 
missed on  the  grounds  that  the  holding  was 
"  let  wholly  or  mainly  for  the  purpose  of 
pasture  "  and  community  of  user  between  the 
two  farms  had  not  been  proved.  Coffee  v. 
HamiUon  (28  I.  L.  T.  R.  151)  and  Fry  y. 
Gleeson  (Quart.  Land  Rep.  IIL  223;  32  I.  L.  T.R. 
157)  commented  on.  Palmer,  Landlord, 
V.   May,  Tenant  App.,  33  I.  L.  T.  H.  61 

75. Pastoral  holding  —  Two  farms  — 

"  Ordinarily  used  with  another  holding  " — Act, 
1896,  »■.  5,  s-s.  (1)  (c)  (ii.)— Construction  of 
statutes.]  The  defendant  was  the  lessee  of  two 
farms  about  17  miles  apart.  The  one  on  which 
he  resided  was  a  breeding  farm,  and  the  other 
was  a  store  farm  for  cattle.  It  was  sought  to 
fix  a  rent  on  the  latter,  which  was  admittedly  a 
grazing  letting  and  had  a  herd's  slated  house 
on  it.  Cattle  and  sheep  were  sent  each  year 
from  one  to  the  other  farm,  but  the  staff  on 
each  was  different : — Held,  that  under  the  cir- 
cumstances the  two  farms  were  not  "  ordinarily 
used  "  together  within  the  meaning  of  Land  Act, 
1896,  s.  5  (1)  (c)  (ii.),  and  that  a  fair  rent  could 
not  be  fixed.  "  Ordinarily  used  with  another 
holding "  in  that  section  means  used  sub- 
stantially as  one  common  undertaking,  one 
holding  for  working  purposes.  Fry  v.  Gleeson 
App.,  32  I.  L.  T.  R.  157 

76.  —  Pastoral  holding — Two  holdings  — 
Act,  1896,  s.  5  (1)  (c)  {ii.).]  The  tenant  of  a 
pasture  holding  of  54  acres  at  C,  resided  in  a 
house  in  the  village  of  B.,  two  miles  from  C. 
The  house  and  premises  at  B.  comprised  2r.  and 
8p.  statute,  and  the  Poor  Law  valuation  on 
the  lands  of  B.  was  13s.,  and  on  the  buildings 
at  B.  £15  15s.  : — Held  (reversing  the  decision 
of  the  Sub-Commission),  that  the  house  and 
premises  at"  B.  did  not  constitute  a  "  holding  " 
within  section  5,  sub-section  (1)  (c)  (ii)  of  the 
Act  of  1896  ;  and  held  further,  that  in  any  event, 
in  the  circumstances  of  the  case,  the  farm  at  C 
was  not  ordinarily  used  therewith  within  the 
section,  and  that  a  fair  rent  could  not  be  fixed. 
The  onus  Ues  on  the  tenant  of  proving  that  the 
pasture  holding  is  ordinarily  used  with  the  hold- 
ing on  which  the  tenant  resides  in  order  to 
entitle  to  have  a  fair  rent  fixed  on  the  former 
holding.     O'Connor  v.  Trears 

L.  Sub-C,  33  LL.  T.R.  15; 
L.  C,  35  r.  L.  T.  91 ;  1  N.  I.  J.  R.  207 

77. Pasture — "  Which  is  let  to  be  used 

wholly  or  mainly  for  the  purpose  of  pasture  " — 
Lease  for  lives  or  term  of  years  expiring  in  1891 — 
Covenant  to  lay  down  and  maintain  in  grass  the 
entire  holding  during  the  last  three  years  of  the 
term — Lands  bound  by  the  covenant  at  the  date  of 
the  passing  of  the  Land  Law  {Ireland)  Act,  1896 — 
Land  Law  {Ireland)  Act,  1896,  s.  5  (1)  (c) — 
Residential  holding.]  The  holding  was  demised 
by  lease,  dated  17th  March,  1863,  for  three  lives 
(one  of  which  was  in  being  at  the  date  of  the 
tenants'  originating  notice),  or  for  twenty-nins- 
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years,  from  1st  November,  1862.  The  lessee 
oovenanted  not  to  plough  or  plant  with  manured 
potatoes  any  part  of  the  lands  after  1st  May, 
1888,  and  to  lay  down  in  grass  so  much  of  the 
holding  as  might,  before  that  date,  have  been 
broke  up,  and  after  that  date  to  maintain  the 
«ntire  holding  in  grass  or  feeding  ground,  and 
not  in  tillage  of  any  kind.  By  an  assignment 
made  in  1872,  to  which  the  lessor  was  a  party, 
the  assignee  of  the  lease  covenanted  with  the 
lessor  to  keep  up  the  house  standing  on  the 
holding  as  a  gentleman's  residence  : — Held,  by 
the  Court  of  Appeal  (FitzGibbon  and  Walker, 
L.JJ. ;  Holmes,  L.J.,  dissenting),  affirming  the 
decision  of  Meredith,  J.,  that  the  holding,  not 
withstanding  the  operation  of  the  covenant  by 
which  it  had  to  be  used  mainly  as  a  pasture 
holding  at  the  date  of  the  passing  of  the  Act  of 
1896,  was  not  thereby  brought  within  section 
(5)  (1)  (c)  of  that  Act,  which  excepts  from  the 
Land  Law  (Ireland  )Acts  a  tenancy  in  a  holding 
which  "  is  let  to  be  used  wholly  or  mainly  for 
the  purpose  of  pasture."  Held  also,  by  Meredith 
J.,  that  the  main  object  of  the  letting  was  not 
shown  to  be  for  a  residence.  Oaffney  v.  Fether- 
stonhaugh  ([1900]  2  I.  B.  417)  discussed  and 
distinguished.  Kilkelly,  Tenant;  Caldwell,  Land- 
lord     Meredith,  J.,  App.,  [1904]  1 1.  R.  550, 559 

78. Residential  mainly — Redemption  of 

Rent  Acts."]  Where  a  holding  situate  within  the 
■city  boundary  of  Limerick,  though  farmed  in 
connection  with  other  holdings,  was  of  an 
ornamental  character,  and  held  at  a  high  rent, 
and  where  none  of  the  tenants  had  carried  on 
farming  as  his  main  business  :  Held  (affirrming 
the  decision  of  Mr  Justice  Fitzgerald  reversing 
the  order  of  the  Sub-Land  Commission),  that 
having  regard  to  the  amount  of  rent  and  the 
position  and  use  of  the  holding,  it  was  mainly 
residential  and  not  substantially  agricultural  or 
pastoral,  and  therefore  not  within  the  provisions 
of  the  Irish  Land  Acts  or  Redemption  of  Bent 
Act.     Bayley  v  Fitt        App.,  5  N.  I.  J.  R  269 

79. Residential  holding  —  Compensation 

Jor  improvements — Claim  by  tenant  on  termination 
of  lease.']  Whether  a  holding  is  agricultural  or 
non-agricultural  is  to  be  determined  on  the 
evidence  as  to  the  nature  and  situation  of  the 
property,  the  terms  of  the  tenancy,  and  the 
use  made  of  the  tenement.  Sharpe  and  Gordon 
V.  Kirhpatrick  Co.  Ct.,  31  I.  L.  T.  R.  4* 

80. Residential  holding  —  Conversion  of 

■agricultwral  into.]  Under  a  fee-farm  grant, 
dated  in  1858,  an  owner  of  landed  property 
took  agricultural  laiid,  situate  in  the  centre  of 
a  hunting  and  fishing  district,  for  the  purpose 
of  building  a  residence,  which  he  subsequently 

did.  The  grant  contained  no  reference  to  this 
purpose : — Held,  that  the  character  and  user 

of  the  holding  had  been  mainly  residential,  and 
that  the  agricultural  holding  had  been  converted 

into   a   residential   holding.     Massy,    Orantee  ; 

Webb,  Grantor  L.  C,  [1899]  2  I.  R.  615 

81. Residential  holding— Jee-Jorm.  firramf] 

A  holding  of  52  acres,  Irish  (about  86  statute), 
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on  which  there  was  a  residence,  situated  in 
Co.  Wicklow,  was  held  under  a  fee-farm  grant 
made  in  1812  in  consideration  of  £3,000  and 
subject  to  a  rent-charge  of  £300  a  year  : — Held, 
that  the  main  object  of  the  letting  was  for  a 
residence,  and  the  holding  was  therefore 
excluded  from  the  operation  of  the  Land  Acts. 
Bland,  Grantor,  v.   Thompson,  Grantee 

App.,  32  I.  L.  T.  R.  167 

82. Residential  holding — Fee-farm  grant 

made  before  1860 — "  Though  purporting  to 
create  the  relation  of  landlord  and  tenant " — 
"  Full  agricultural  rent" — Demesne  lands.]  By 
a  deed,  executed  in  the  year  1801,  A.  granted, 
demised,  set,  and  let  to  farm  to  his  son-in-law 
B.,  his  heirs  and  assigns  for  ever,  the  demesne 
house,  orchards,  and  garden  of  K.,  subject  to  a 
rent,  which  was  secured  by  powers  of  entry  and 
distress.  There  was  a  proviso  that  possession 
of  the  premises  should  not  be  given  to  B.  during 
the  life  of  A.,  and  a  covenant  by  B.  to  pay  the 
rent.  The  description  of  the  premises  given  in 
the  deed,  and  in  other  documentary  evidence, 
showed  that  the  premises  were  residential  in 
character  at  the  date  of  the  deed,  though  since 
much  dilapidated  and  deteriorated : — Held,  by 
the  Court  of  Appeal  (reversing  the  decision  of 
the  Irish  Land  Commission),  that  the  premises 
were  let  to  be  used  as  a  residence,  and  that  the 
holding  was  excluded  from  the  Land  Law  Acts. 
Query — Whether  the  deed  of  1801  purported 
to  create  the  relation  of  landlord  and  tenant. 
Barton,  Grantor  ;    Fisher,  Grantee 

App.,  [1901]  1 1.  R.  453  ;  34 1.  L.  T.  R.  193 

83. Residential  holding — Main  object  of 

letting  — Act,  1896,  s.  5  (1)  (a).]  Where  the 
tenant  of  a  holding  of  49  acres,  held  under  a 
fee-farm  grant  of  1856,  at  a  rent  of  £84  13s.  Id., 
applied  to  have  a  fair  rent  fixed,  and  it  appeared 
that  at  the  time  of  the  grant  there  had  been 
an  old  house  on  the  lands  which  had  been 
pulled  down  by  the  tenant,  who  erected  a  new 
three -storey  house,  in  which  he  and  his  wife 
continued  thenceforth  to  reside,  the  Sub-Com- 
mission held  that  the  main  object  of  the  letting 
was  for  a  residence,  and  dismissed  the  fair  rent 
application.  This  decision  was  reversed  by 
Meredith,  J.,  on  the  ground  that  the  mere 
building  of  too  good  a  house  on  an  agricultural 
holding  was  not  sufficient  to  deprive  it  of 
its  agricultural  character : — Held  (reversing 
Meredith,  J.),  that  the  holding  not  being  sub- 
stantially agricultural  or  pastoral,  or  partly 
agricultural  and  partly  pastoral,  and  the 
main  object  of  the  letting  being  for  a  resi- 
dence, the  Sub-Commission  were  correct  in  dis- 
missing the  application.     Synnott  v.  Waring 

App.,  37  I.  L.  T.  R.  8 

84. Residential  holding — Main  object  of 

the  letting  for  a  residence — Land  Act,  1896,  s.  5 
(1)  (a).]  A  holding  of  over  117  acres  held  to 
be  residential  within  the  meaning  of  the  Land 
Law  (Ireland)  Act,  1896,  s.  5,  although  there  was 
no  "  demesne."     Couser  v.  Hassard 

L.  Sul)-C.,  L.  C,  35  I.  L.  T.  R.  91.  92 
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85. Residential  holding— ifom  object  of 

etting  a  residence — Act,  1896,  s.  5  (1)  (a).]  A 
holding  of  15  acres  2  roods  30  perches,  the 
greater  part  of  which  is  situate  within  the 
municipal  boundary  of  the  town  of  Cavan,  and 
on  which  a  retired  navy  doctor  and  a  militia 
captain  ,  successively  resided  : — Held,  that  the 
main  object  of  the  letting  was  for  a  residence. 
Plunkett  V.  Brooke    L.  Sub-C,  36  I.  L.  T.  R.  83 

86. Residential  holding— if anse.]     The 

holding  consisted  of  17  acres  and  20  perches, 
which  in  the  year  1862  were  leased  for  999 
years  to  the  trustees  of  the  Presbyterian  con- 
gregation of  Clogher  for  the  purpose  of  having 
erected  thereon  a  manse,  with  a  glebe  farm 
attached  thereto,  for  the  use  of  the  minister  for 
the  time  being  of  the  congregation.  Previously 
to  the  lease  the  holding  consisted  of  three 
separate  parcels,  occupied  separately  by  tenants 
who  farmed  them,  and  whose  interest  were 
bought  out  Pursuant  to  the  covenants  of  the 
lease  the  manse  was  erected,  with  offices,  &c., 
and  a  small  garden  was  also  provided.  On  the 
application  of  the  tenants  the  Sub-Commis- 
sioners reduced  the  rent  from  £20  123.  6d.  to 
£16  16s.  On  an  appeal  by  the  landlords  the 
Land  Commission  set  that  decision  aside,  hold- 
ing that  the  premises  were  residential : — Held, 
that  the  leased  holding  was  residential,  not 
agricultural.     Newton,  v.  Bailey 

L.  Sub-C,  30  1.  L.  T.  R.  140  ; 
App.,  31  I.  L.  T.  229 

87. Residential   holding — Manse — Place 

taken  by  a  Presbyterian  congregation.]  Where 
a  holding  of  40  acres  was  let  under  an  agree- 
ment for  a  lease  for  ever,  which  expressly  stated 
it  was  so  let  for  a  dwellinghouse  with  land 
attached  for  the  use  of  the  Presbyterian  minister 
for  the  time  being : — Held,  that  it  was  a  resi- 
dential holding,  and  that  a  fair  rent  could  not 
be  fixed  upon  it.  Sloan,  Tenant,  v.  Wallace, 
Landlord  L.  Sub-C,  37  I.  L.  T.  R.  115 

88. Residential  holding — B uildings, 

ovmership  of.]  Where  the  area  of  o.  holding 
originally  consisted  of  256  acres,  for  which  the 
house  and  buildings  were  barely  suitable,  and 
became  afterwards  reduced  to  58  acres,  which 
were  worked  and  tilled  in  the  same  manner  as 
all  the  adjoining  farms  which  were  in  the 
occupation  of  "  gentlemen  farmers  :" — Held, 
not  to  be  residential,  and  a  fair  rent  was  fixed 
but  the  suitabiHty  of  the  residence  for  a  person 
having  the  social  status  of  the  tenant  to  be 
taken  into  coiisideration  by  the  assessor. 
Hendley  v.  Barrymore  41  I.  L.  T.  314 

89. Temporary      convenience^  Letting 

for.]  A  lessor  claiming  to  be  entitled  to  a  hold- 
ing for  a  lease  for  lives,  renewable  for  ever, 
entered  into  an  agreement  with  a  lessee  to  sell 
to  him  his  interest  for  £300 ;  afterwards,  the 
lessor  repudiating  the  agreement,  proceedings 
to  enforce  specific  performance  were  instituted 
and  in  order  to  settle  a  lease  was  executed  with 
a  covenant  that  as  soon  as  the  lessor  should 
satisfy  the  lessee  as  to  his  good  title  in  the 
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lease  for  lives,  renewable  for  ever,  the  lessee 
should  pay  £300  : — Held,  that  the  letting  was 
not  essentially  of  a  permanent  character,  but 
only  to  last  till  the  lessor  should  have  an  oppor- 
tunity of  showing  his  title,  and  was,  therefore, 
for  temporary  convenience.  Originating  notice 
dismissed.     Byrne  v.  Hayes    L.  C,  30  I.  L.  T.  9 

90. Temporary    convenience  —  Letting 

for — Fair  rent]  In  considering  whether  land  is 
let  for  temporary  convenience,  regard  must  be 
had  not  alone  to  the  purpose  present  to  the 
mind  of  the  person  making  the  letting,  but  also 
to  the  view  that  would  naurally  be  taken  of 
that  purpose  by  the  person  to  whom  the  letting 
was  made.  A  letting  of  land  in  exchange  for 
other  land  intended  to  be  used  for  the  planting 
of  trees,  so  as  to  beautify  the  approach  to  a 
demesne,  is  not  a  letting  for  temporary  con- 
venience. Hood,  Tenant  v.  Duke  of  Abercorn, 
Landlord  L.  Sub-C,  30  I.  L.  T.  R.  100 

91. Temporary  convenience — Letting  for 

Fair  rent — Railway  company — Superfluous  lands 
— Lands  Clauses  Act,  1845,  s.  127 — Land  Law 
(Ireland)  Act,  1881,  ss.  8,  58  (7).]  Lands  forming 
portion  of  a  demesne  were  taken  by  a  railway 
in  the  year  1854  under  their  statutory  powers 
and  part  of  the  lands  so  taken  were  let  by  the 
railway  company  to  an  occupier  of  the  neigh- 
bouring demesne  lands  as  tenant  from  year  to 
year.  The  interest  of  the  tenant  became  vested 
in  the  owner  of  the  demesne  lands.  In  1888  he 
served  a.  notice  to  fix  a  fair  rent.  The  time 
within  which  the  railway  company  could  dis- 
pose of  "  superfluous  lands  "  expired  in  1865. 
No  evidence  was  given  to  show  that  the  lands 
let  were  or  were  not  superfluous  : — Held,  that 
the  onus  lay  on  the  applicant  to  show  that  the 
holding  was  "  land  not  required  for  the  purposes 
of  the  company's  undertaking,"  and  that  the 
letting  must  be  treated  as  having  been  made 
for  the  temporary  convenience  of  the  company. 
Rowan  Hamilton,  Tenant,  v.  The  Dublin,  Wick- 
low  and  Wexford  Ry.  Co.,  Landlords 

L.  C,  28  I.  L.  T.  R.  76 

92. Temporary  convenience — Letting  for 

— Tenancy  from  year  to  year — Subsequent  agree- 
ment before  1881  that  landlord  might  take  up 
premises  for  building  purposes — Land  Law 
(Ireland)  Act,  1881  (44*45  Vict.,  c.  49),  ^.  58 
(7).]  In  considering  whether  a  holding  was  let 
for  the  temporary  convenience  or  to  meet  a 
temporary  necessity  either  of  the  landlord  or 
tenant  within  section  58  (7)  of  the  Land  Law 
(Ireland)  Act,  1881  (44  &  45  Vict.,  o.  49),  regard 
must  be  had  to  what  were  the  subsisting  terms 
of  the  letting  at  the  passing  of  the  Act.  In 
January,  1871,  the  landlord  of  agricultural  lands, 
held  from  him  under  a  tenancy  from  year  to  year 
and  situate  in  a  locaHty  in  which  a  demand  had 
sprung  up  for  sites  for  residences,  made  an 
agreement  with  the  tenant  by  which  the  laud- 
lord  was  to  be  at  liberty  at  any  time,  and 
without  any  formal  notice,  to  take'up  possession, 
of  the  lands,  and  to  grant  leases  thereof  for 
building  or  for  any  purpose  whatsoever,  except 
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farming  leases,  the  landlord  making  a  reduction 
in  the  rent  and  a  payment  for  taking  possession 
On  an  application  by  the  tenant  to  have  a  fair 
rent  fixed : — Held,  that  regard  should  be  had 
not  only  to  the  original  terms  of  the  contract  of 
letting,  but  to  the  special  terms  introduced  by 
the  subsequent  agreement ;  and,  the  Court 
being  of  opinion,  under  the  circumstances, 
that  at  the  time  the  Act  of  1881  came  into 
operation,  the  holding  was  let  for  the  temporary 
convenience  of  the  landlord : — Held,  that  the 
originating  notice  should  be  dismissed.  Thomp- 
son, Tenant ;  Cleland,  Landlord 

L.  C,  [1896]  2  I.  R.  190  ;  30  I.  L.  T.  R.  43 

93.  — —  Town  holding — Evidence.]  A  hold- 
ing, consisting  of  a  field  containing  a  little  over 
3  acres,  situate  in  the  town  of  Howth,  which 
was  let  in  conjunction  with  "  the  stable  and 
premises  in  the  town  of  Howth,"  at  a  rent  of 
£15  9s.  6d.,  the  poor  law  valuation  being  £8  IDs., 
was  held  not  to  be  a  holding  to  which  the  Land 
Law  (Ireland)  Acts  apply.  Perry  v.  Farley 
([1894]  2  I.  R.  579)  applied.  M'Kenna  v.  Earl 
of  Howth  L.  C,  43  I.  L.  T.  R.  140 

94. Townparks — Accommodation     land."] 

The  holding  adjoined  the  town  of  Strokestown, 
■where  the  tenant  resided  and  carried  on  business 
His  user  of  the  holding  consisted  in  growing 
potatoes  and  vegetables  upon  it  which  were  used 
in  the  town  house,  and  grazing  a  milch  cow  upon 
it.  In  an  application  by  the  tenant  to  have  a 
fair  rent  fixed  : — Held,  that  the  holding  was  used 
■solely  as  accommodation  land  and  not  as  an 
ordinary  agricultural  farm,  and  that  the  applica- 
tion must  be  refused.  Donelan  v.  Mahon  (No.  1 ) 
L.  C,  2  N.  I.  J.  R.    264 

95. Townpark — Accommodation     land — 

.Unfiled  agreement  fixing  fair  rent — Land  Acts 
1881,  1887,  1896.]  In  1884  an  agreement  and 
declaration  fixing  a  fair  rent  of  a  holding  was 
signed  by  the  landlord  and  tenant,  but  was 
never  filed  in  the  Land  Commission,  although 
the  rent  fixed  by  the  agreement  was  thenceforth 
•accepted  by  the  landlord.  On  the  hearing  of  an 
appeal  from  an  order  of  the  Land  Commission 
fixing  a  fair  rent  of  the  holding : — Held  (per 
J'UtzGibbon  and  Holmes,  L.JJ. ;  Sir  Samuel 
Walker,  C,  diss.),  that  the  agreement  of  1884 
did  not  operate  as  an  estoppel  against  the  land- 
lord, so  as  to  prevent  him  contending  that  the 
holding  was  a  townpark ;  and  that,  although 
the  fact  of  the  agreement  having  been  signed  and 
acted  upon  was  strong  evidence  against  the  land- 
lord's contention,  it  was  outweighed  by  the  other 
■evidence  given  by  the  landlord  in  favour  of  the 
holding  being  a  town  park,  and  that  the  order 
fixing  a  fair  rent  should  be  discharged.  Moore, 
Tenant  ;    J/'  ClintocTc,  Landlord 

App.,  [1907]  1 1.  R.  180  ;  41 1.  L.  T.  R.  33 

96.  Townpark.]    AppUcations  to  fix  a 

fair  rent  on  two  separate  holdings,  Gallowsfield 
and  Acramore,  close  to  the  to-wn  of  Tralee 
(pop.  8,856) ;  Gallowsfield,  area  8  acres  2  roods 
22  perches ;  valuation  £13  5s.  ;  rent  £30 ; 
Acramore,  area  6  acres  and  30  perches ;   valua- 
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tion  £9  10s. :  rent  £15.  The  tenant  tilled  and 
worked  the  holdings,  but  lived  in  the  town. 
He  had  no  other  means  of  living,  and  he  sold 
milk  off  the  holduigs  in  the  town.  The  lands 
were  marked  asitownparks  in  the  Ordnance 
sheet.  Both  applications  were  dismissed.  Ahem 
V.  Donovan  and  Eonan    Co.  Gt.,  31  I.  L.  T.  120 

97. Townpark.]        Land    described    as 

"  The  Hermitage,"  Carlow,  -within  the  circle  of 
the  town,  was  let  originally  to  the  sub-sheiifE  of 
the  county,  and  clerk  of  the  Carlow  Union. 
Part  of  the  produce  of  the  lands  was  used  at 
sheriff's  own  residence,  and  the  overplus  sold 
at  the  Carlow  market.  The  present  tenant 
bought  the  sheriff's  interest  in  1894  for  £74,  and 
since  then  used  it  as  an  ordinary  agricultural 
farm : — Held,  that  this  land  bore  an  increased 
value  by  reason  of  its  proximity  to  the  large 
to-wn  of  Carlow,  and  on  account  of  the  numfcr 
of  persons  in  this  town  to  whom  land  of  this 
character  and  in  this  situation  would  be  of 
value  to  an  extent  much  exceeding  its  value 
for  farming  purposes.  That  although  it  was 
now  used  as  an  ordinary  agricultural  farm 
the  onus  of  proving  that  it  was  originally  let 
as  an  ordinary  agricultural  farm  lay  on  the 
tenant,  who  failed  to  do  so.  The  Court,  there- 
fore, decided  that  the  farm  was  a  townpark,  and 
that  the  fact  that  it  was  held  under  a  fee-farm 
grant  did  not  prevent  its  being  so.  Mahony, 
Tenant,  v.  Hibernian  Marine  Society,  Landlords 
L.  C,  31 1.  L.  T.  36 

98.  Townpark.]       A  tenant  paid  £60, 

and  a  yearly  rent  of  £24  8s.,  for  a  farm  of 
12  acres  2  roods  36  perches ;  valuation  £11  5s., 
situate  close  to  the  to-wn  of  Buttevant,  the 
population  of  which  is  over  1,000,  exclusive  of 
600  military.  It  being  sho^wn  that  there  was  a 
demand  for  accommodation  land  near  the  town, 
and  that  the  town  was  extending  towards  that 
plot,  which  was  the  only  way  it  could  extend, 
as  the  river,  barracks,  and  demesne  were  on  the 
other  sides : — Held,  that  the  farm  was  a  town- 
park.     Ryan  v.  Castletown   L.  C,  31  I.  L.  T.  36 

99. Townpark.]       In  1842  the  tenant 

came  as  National  school  teacher  on  the  terms 
that  Lord  Arran  should  giv6  him  £17  yearly 
above  his  salary,  and  the  use  of  a  small  cottage 
and  garden  close  to  Donegal.  An  adjoining 
holding  of  3  acres  3  roods  11  perches  was  let  at 
£7  10s.  to  the  tenant  in  1844,  the  rent  being 
deducted  from  the  £17.  In  1882  the  tenant 
was  retired  under  the  age  rule.  Lord  Arran 
then  stipulated  to  execute  a  lease  to  the  tenant 
of  the  cottage  and  garden,  for  his  life,  at  Is.  a 
year — the  yearly  tenancy  in  the  3  acres  3  roods 
11  perches  to  continue  undisturbed.  The  lease 
was  prepared,  and'contained  a  recital  describing 
the  holding  as  townpark.  It  was  signed  by.  both 
parties,  but  never  delivered  to  the  tenant. 
After  1882  the  word  "  townpark"  was  intro- 
duced into  the  rent  receipt  ■.—Held,  that  the 
tenant  was  not  bound  by  the  use  of  the  word 
"  townpark  "  in   the  lease  and  receipts,  and 
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;hat  a  fair  rent  could  be  fixed.    Hunter,  Tenant, 
V.  Earl  of  Arran,  Landlord 

L.  Sub-C,  30  I.  L.  T.  R.  95 

100. ,To\vnpark — Accommodation  land — 

Ooalisland—^Act,  1881,  s.  58— Act,  1887,  s.  9— 
Act,  1896,  s.  6.]  A  landlord  in  Coalisland  let 
touses  in  the  town  to  tenants ;  to  each  of 
these  there  was  attached  a  plot  of  land  outside 
the  town : — Held,  that  CoaUsland  was  a  town 
within  the  meaning  of  the  Land  Acts,  and  that 
the  plots  of  land  were  townparks,  used  separa- 
tely and  distinctly  from  the  houses ;  and  that 
therefore  a  fair  rent  could  not  be  fixed  on  them. 
Atkinson  v.  Quinn,  Representatives  of 

L.C.,34I.L.T.R.192 

101. Townpark — Accommodation  user — 

Proximity  value — Size  of  townpark  holding.'] 
Where  the  holding,  consisting  of  29  acres  and 
25  perches,  statute  measure,  was  situated  within 
the  Liberties  of  the  City  of  Limerick,  and  had 
been  consistently  worked  by  the  tenant  in  con- 
nection with  and  for  the  benefit  of  his  business 
of  a  butcher  and  cattle  dealer,  carried  on  in  the 
town : — Held,  that  no  hard  and  fast  rule  could 
be  laid  down  as  regards  the  size  of  a  townpark 
holding,  as  size,  though  always  an  important 
element,  was  not  of  necessity  a  determining 
factor  sufficient  to  negative  the  inference  to  be 
drawn  from  the  other  facts  and  circumstances 
of  the  case,  and  that  in  this  case  the  user  was 
typical  accommodation  user.  Shannon,  Land- 
lord, Y.  M'  Cormick  and  another.  Tenants 

L.  C,  34  I.  L.  T.  R.  30 

102. Townpark — Accommodation  value — 

Act,  1881,  s.  58.]  Where  the  rents  of  two 
holdings,  near  Ballymahon,  Co.  Longford,  were, 
shortly  after  the  Land  Act  of  1881,  reduced, 
and  the  evidence  of  accommodation  value  was 
slight : — HM,  that  the  landlord  had  not  estab- 
lished that  the  holdings  bore  an  increased  value 
as  accommodation  land  within  the  meaning  of 
section  58  of  the  Land  Act  of  1881,  and  con- 
sequently that  the  holdings  were  not  town- 
parks  : — Semble : — Held,  that  the  holdings  had  a 
proximity  value.  Devins,  Tenant,  v.  Clerk, 
Landlord  L.  Sub-C,  36 1.  L.  T.  R.  65 

103. Townpark  —  Date   of  ascertaining 

nature  of  holding— Act,  1887,  s.  9— Act,  1896, 
«.  6 — Accommodation  lands — Hotelkeeper.]  The 
crucial  period  for  determining  what  is  the  nature 
of  the  letting  and  user  of  the  holding  is  still  the 
date  of  the  passing  of  the  Act  of  1881,  and  is 
not  that  of  the  passing  of  the  Act  of  1896. 
The  holding  was  purchased  in  1893  by  the  parish 
priest  from  the  principal  hotelkeeper  in  Moy, 
who  kept  horses,  and  used  the  produce  of  the 
farm  in  the  hotel  and  stables : — Held,  to  be  a 
townpark.  M' Oscar,    Tenant,  v.    Viscount 

Charlemont,  Landlord 

L.  Sub-C,  L.  C,  31 1.  L.  T.  R.  125, 126,  note 

104. Townpark — Holding  not  "  let  and 

used  "  as  an  ordinary  agricultural  farm.]  Hold- 
ings adjoining  the  town  of  Portaferry  were  let 
to  a  tenant  who  resided  in  that  town  (which 
has  about  1,800  inhabitants),  and  set  lodgings 
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to  persons  requiring  temporary  accommodation. 
It  being  admitted  that  Portaferry  is  a  town  the 
inhabitants  of  which  require  townpark  accom- 
modation : — Held,  on  the  evidence,  that  the 
holdings  bore  an  increased  value  as  accommoda- 
tion land  over  and  above  their  ordinary  letting 
value,  and  that  the  tenant  had  failed  to  dis- 
charge the  onus  cast  upon  him  of  proving  that 
the  holdings  were  let  and  used  as  ordinary 
agricultural  farms.  Savage  v.  Nugent  (32 
I.  L.  T.  K.  146)  followed.  Lennon,  Tenant,  v. 
Nugent,  Landlord  L.  Sub-C,  32  I.  L.  T.  R.  146  ; 
L.  C,  33  I.  L.  T.  R.  75 
105. Townpark — Increased,  value — Resi- 
dence of  tenants.]  Where  lands  situated  about 
a  mile  from  the  boundary  of  >•.  town  of  15,000 
inhabitants,  were  held  by  persona  who  resided 
in  the  town,  and  carried  on  business  there,  and 
the  lands  were  stated  in  a  rental  on  the  files  of 
the  Court,  dated  1856,  to  be  held  by  persons 
residing  in  the  town,  and  used  by  them  as  town- 
parks  ;  although  the  quahty  was  not  good,  and 
they  were  subject  to  floods,  the  sea  sometimes 
breaking  in  on  them,  they  were  and  had  been 
let  at  a  higher  rent  than  ordinary  agricultural 
land  of  the  same  quality : — Held,  that  the  lands 
were  townparks,  the  user  being  a  user  in  con- 
nection with  an  estabhshment  in  the  town,  and 
not  a  purely  agricultural  one.  Dobbs,  Landlord, 
V.  Daly,  Tenant  App.,  32  I.  L.  T.  R.  24 

106. Townpark  —  Land  Act,  1881,  s.  58, 

Land  Act,  1887,  s.  9,  and  Land  Act,  1896,  s.  6.] 
Where  the  Court  is  satisfied  that  the  statutory 
requisites  of  the  Land  Act  of  1881,  to  constitute 
a  townpark,  have  been  proved  by  the  landlord, 
the  burden  of  bringing  the  holding  within  the 
meaning  of  the  amending  sections  of  the  Land 
Acts  of  1887  and  1896  rests  with  the  tenant. 
Daly  V.  Wright  (27  I.  L.  T.  B.  65)  followed. 
Corr  V.  Dobbin  L.  Sub-C,  34  I.  L.  T.  R.  168 

107. Townpark  —  Land  Act,  1881,  s.  58.] 

A  shopkeeper  in  Edenderry,  ICing's  County, 
held  76  acres  made  up  of  four  contiguous  hold- 
ings within  a  short  distance  of  the  town,  within 
a  zone  in  which  other  holdings  had  been  decided 
to  be  "  townparks  "  : — Held,  to  have  an  in- 
creased accommodation  value  so  as  to  be  "  town- 
parks  "  within  the  meaning  of  section  58  of 
Land  Act,  1881.  Marquis  of  Downshire,  Land- 
lord, V.  Fay  and  others.  Tenants 

App.,  32  I.  L.  T.  R.  150 

108. Townpark — Land    Law    {Ireland) 

Act,  1881, «.  58 — Accommodation  land — "  Town." 
Whether  a  place  is  a  "  town,"  so  as  to  constitute 
one  of  the  statutory  requisites  for  making  a 
holding  in  its  neighbourhood  a  "  townpark," 
depends  on  whether  it  can  be  fairly  described 
in  ordinary  language  as  a  town,"  and  whether" 
there  are  living  in  the  place  people  who  want 
land  for  their  own  accommodation,  and  who 
are  willing  to  pay  for  it  more  than  its  ordinary 
value.  Archer,  Tenant  ;  Earl  of  Caledon,  Land- 
lord   App.,  [1894]  2  I.  R.  473  ;  28  I.  L.  T.  R.  4 

109. Townpark  —  Land   Law   (Ireland) 

Act,  1881,  d.  58 — Omis  of  proof — Evidence  of  in- 
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creased  value — Accommodation  land.]  In  1855 
the  landlord,  in  consideration  of  M.  agreeing 
to  build  a  house  in  "  the  town  of  Dundrum," 
agreed  to  demise  to  M.,  as  soon  as  the  house 
was  built,  the  plot  whereon  it  stood,  for  a  term 
of  three  lives  or  ninety-nine  years,  and  also  a 
plot  of  7  acres,  as  a  "  townpark,"  to  be  allotted 
to  M.,  and  to  be  held  with  the  house  at  a  rent 
of  30s.  an  acre,  for  a  term  of  thirty-one  years. 
M.  built  the  house,  and  thereupon,  in  January, 
1860,  the  landlord  executed  to  him  a,  lease  of 
the  premises  in  Dundrum,  to  hold  for  the  term 
agreed  upon;  and  in  June,  1860,  the  landlord 
executed  a  lease  demising  to  M.  7  acres  and 
35  perches,  situated  about  half  a,  mile  from 
Dundrum,  for  the  term  and  at  the  rent  agreed 
upon.  This  latter  was  an  ordinary  agricultural 
lease,  and  on  its  expiration  M.'s  widow,  who  had 
succeeded  M.  as  tenant,  continued  to  hold  on 
as  tenant  from  year  to  year.  At  the  date  of  the 
agreeinent  M.  did  not  live  in  Dundrum,  but  he 
subsequently  came  to  reside  there,  and  till  his 
death  carried  on  the  business  of  pubUcan  in  that 
place.  His  widow  continued  to  live  in  Dun- 
drum, and  kept  on  his  business.  She  served 
an  originating  notice  to  fix  a  fair  rent  of  the 
7  acres.  The  landlord  offered  no  evidence  that 
the  holding  bore  an  increased  value  as  accom- 
modation land,  over  and  above  its  ordinary 
letting  value  as  a  farm,  save  a  general  statement 
to  that  effect  by  his  agent : — Held  (reversing 
the  decision  of  the  Land  Commission),  that  the 
onus  of  proving  that  the  holding  bore  an  in- 
creased value  as  accommodation  land,  over  and 
above  its  ordinary  letting  value  as  a  farm,  lay 
upon  the  landlord,  and  that  as  this  onus  was  not 
discharged,  the  holding,  which  was  an  agricul- 
tural holding,  was  not  excepted  from  the  Land 
Act  of  1881.  Archer  v.  Cakdon  ([1894]  2  I.  R. 
473)  explained.  Boyle  v.  Foster  (30  L.  R.  I.  623) 
distinguished.  M'  Cann,  Tenant ;  Marquis  of 
Downshire,  Landlord 
L.C.,App.,[1894]2LR.611;  2  8LL.T.R.58,93 

110.    Townpark — Nursery — Fair  rent — 

"  Ordinary  agricultural  farm  " — Accommodation 
Land — Practice — Evidence — Assessor's  report — 
Land  Law  (Ireland)  Act,  1887,  s.  9 — Land  Act, 
1896,  s.  1— Irish  Land  Act,  1903,  ss.  88  (2),  89.] 
Where  no  evidence  is  given  on  the  hearing  of 
a  fair  rent  appeal  to  show  that  a  holding, 
alleged  to  be  a  townpark,  bears  an  increased 
value  as  accommodation-land,  the  judicial 
commissioner  cannot  act  upon  a  statement  to 
that  effect  in  the  report  of  his  assessor.  A  hold- 
ing used  as  a  nursery  for  the  growing  of  forest 
trees,  flowers,  and  such  like,  may  be  an  agricul- 
tural holding.  {Per  Ronan,  L.J.).  A  holding 
so  used,  though  agricultural  in  its  character, 
is  not ' '  let  and  used  as  an  ordinary  agricultural 
farm  "  within  the  meaning  of  the  Land  Law 
(Ireland)  Act,  1887,  s.  9.  Saunders  v.  Hamilton 
App.,  [1917]  1 1.  R.  145, 149 

111. Townpark — Meaning   of  the   word 

"person"  in  section  58  (2),  Land  Act,  1881.] 
Held,  that  "  person  "  in  the  Land  Act,  1881, 
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s.  58  (2),  does  not  necessarily  mean  the  immediate 
tenant  of  the  landlord,  and  that  if  on  August  22, 
1881,  the  holding  is  in  the  occupation  of  a  sub- 
tenant living  in  the  town,  the  holding  can  be 
held  to  be  a  townpark,  although  the  immediate 
tenant  was  not  then  resident  in  the  town  or 
suburbs.     Boutledge  v.  Leslie 

L.  Sub-C,  33  I.  L.  T.  R.  156 

112.  Townpark — Onus  of  proof.]     The 

onus  of  proving  that  the  tenant  was  sojourning 
in  the  town  as  a  resident  lies  on  him.  Lowey, 
Tenant,  v.  Earl  Annesley,  Landlord 

L.  Sub-C,  29  I.  L.  T.  R.  Ill 

113. Townpark — Onus  of  proof— User- 
Land  Act,  1887,  s.  9.]  Where  a  holding,  con- 
sisting of  4J  acres,  near  the  town  of  Portaferry, 
was  in  the  occupation  of  a  tenant  residing  in 
the  town  at  the  passing  of  the  Land  Act,  1881, 
and  bore  an  increased  value  as  accommodation 
land,  and  the  user  was  that  of  an  ordinary 
agricultural  farm,  but  it  was  not  proved  that 
the  holding  was  let  as  an  ordinary  agricultural 
farm : — Held,  that  the  Land  Act  of  1896  does 
not  alter  the  law  as  to  the  onus,  which  still 
lies  on  the  tenant,  to  prove,  not  only  the  user 
of  the  lands  as  an  ordinary  agricultural  farm, 
but  also  that  they  were  let  as  such ;  and  the 
tenant  not  having  discharged  that  onus,  the 
tenant's  apphcation  to  have  a  fair  rent  fixed 
was  dismissed,  on  the  ground  that  the  lands 
were  townpark.     Savage  v.  Nugent 

L.  C,  32 1.  L.  T.  R.  146 

114. Townpark  —  Present  or  future  ten- 
ancy— Two  separate  Jtoldings  consolidated — One 
a  sub-tenancy — Butcher — Act,  1896,  s.  18.]  The 
holding  (7a.  Or.  22p.)  originally  consisted  of  two 
separate  holdings,  M.'s  and  C.'s,  both  held 
under  leases  for  a  life.  A  solicitor,  who  resided 
a  mile  from  Monaghan,  at  a  farm  at  B.,  con- 
taining 68  acres,  Irish,  between  1865  and  1868 
acquired  O.'s  holding  by  purchase ;  he  had 
shortly  before  obtained  as  sub-tenant  3r.  4p. 
of  Jf.'s  holding  (3a.  Or.  32p.),  and  worked 
them  along  with  his  farm  at  B.  His  widow 
sold  all  to  D.,  the  present  tenant,  in  1878.  On 
the  death  of  the  life  in  the  leases  in  1882  an 
ejectment  for  overholding  was  brought  against 
D.  M.  and  a  cottier,  T.,  for  the  recovery  of  M.'s 
holding.  No  defence  was  taken,  and  possession 
was  given  to  the  landlord  in  February,  1883. 
D.  apparently  got  possession  of  all  M.'s  holding 
in  November,  1883.  The  two  holdings,  C.  and 
M.,  were  first  joined  in  one  receipt  in  1890. 
D.  joined  the  two  holdings  in  his  originating 
notice.  D.  lived  in  Monaghan,  and  let  C.'s 
holding  to  a  butcher  there,  and  afterwards  to  a 
labourer  for  grazing.  M.  was  a  butcher  in 
Monaghan,  and  used  his  holding  in  connection 
with  his  business  : — Held,  that  the  entire  holding 
was  a  townpark,  and  also  that  it  was  held 
under  a  future  tenancy.  Dunwoody,  Tenant,  v. 
Lord  Rossmare,  Landlord  {No.  1) 

L.  Sub-C,  31 1.  L.  T.  R.  126 

115. Townpark — Receipt  and  agreement 

signed  by  tenant — Town — Virginia — Act,  1881, 
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i.  58 — AccommodMion  value.'\    A  holding,  near 
Virginia,  Co.  Cavan,  was  held  by  the  grandfather 
of   the    applicant,    and   subsequently   by   the 
applicant's  father  ;  the  applicant's  grandfather 
and  father  always  lived  in  Virginia,  and  not 
on  the  holding.    The  grandfather  was  a  retired 
soldier,  and  the  father  a  carpenter  employed  on 
the  Headfort  estate.    The  father  died  intestate 
in  1884.    The  rent  was  then  £9  7s.  4d.     When 
the  father  died  his  children  were  minors,  and 
administration  during  their  minority  was  given 
to  a  friend  for  their  benefit.    A  receipt  was  pro- 
duced, dated  after  the  death  of  the  father,  in 
which  the  holding  was  described  as"  Townparks, 
Virginia,"  and  the  present  applicant's  brother, 
Robert,  in  1897,  signed  an  agreement,  describing 
the  holding  as  "  accommodation  to  my  house 
in    Virginia,"    and    reducing    the    rent    from 
£9  7s.  4d.  to  £9.       Subsequently  the  applicant 
Joseph   took     out   full   administration   to    his 
father,  the  last  legal  tenant : — Hdd,  that  the 
receipt  or  agreement  signed  by  Robert  did  not 
bind  the  tenancy.    Question  not  decided  whether 
Virginia  was  a  town  capable  of  having  town- 
parks  ;  that  there  was  some  proof  of  a  demand 
for  accommodation  land,  but  that  the  landlord 
failed  to  estabUsh  that  the  holding  in  question 
was    a    townpark.      Decision    of    Mr.    Justice 
Bewley,  that  Ballyjamesduff,  Co.   Cavan,  was 
not  capable  of  having  townparks  (unreported) 
referred  to.     Armstrong  v.  Marquis  of  Headfort 
L.  Sub-C,  36  I.  L.  T.  R.  175 

116.  Townpark — Requisites.}  In  deter- 
mining whether  a  holding  is  a  townpark,  the 
size  of  the  lands  in  conjunction  with  their 
history  and  user  is  an  important  element  to 
be  considered.  Regard  must  also  be  had  to 
the  size  of  the  adjacent  town,  the  extent  of  the 
demand  for  accommodation  land,  the  purposes 
for  which  the  accommodation  land  is  required, 
and  the  size  of  the  holdings  taken  by  the  resi- 
dents of  the  town.  Vance,  Tenant,  v.  Viscount 
Massereene  and  Ferrard,  Landlord 

L.  Sub-C,  37  I.  L.  T.  R.  67 

117.  Townpark — Sub-division  of  hold- 
ing— Acceptance  of  purchaser  by  landlord — Bona 
fide  occupation  — ■  Accommodation  lands  —  Hold- 
keeper — Land  Act,  1887,  s.  9.]  The  holding 
consisted  of  two  small  plots  close  to  Castlederg, 
containing  5  acres,  at  a  rent  of  £8  17s.  6d.  It 
was  held  by  8.,  an  hotel  keeper  living  in  Castle- 
derg, who  farmed  altogether  over  50  acres.  S. 
attempted  to  sell  part  of  it  to  G.,  but  the  land- 
lord refused  to  allow  it  to  be  divided  or  to  sanction 
the  sale.  Subsequently  S.  attempted  to  sell  the 
whole  holding  to  0.  The  landlord  not  having 
accepted  G.  as  purchaser,  G.  transferred  the 
holding  to  jS.,  who  resumed  occupation  of  it, 
and  now  applied  to  have  a  fair  rent  fixed.  It 
was  not  denied  that  if  successful  in  so  doing 
8.  intended  to  tell  to  G.  : — Held,  that  the  lands 
were  a  townpark,  and  that  »  fair  rent  could 
not  be  fixed.  Qucere — Was  S.  in  bona  fide 
occupation  of  the  holding  ?    Smyth  v.  Johnston 

L.  Sub-C,  L.  C,  31 1.  L.  T.  R.  126,  171 


LAND  LAW  ACTS— CHARACTER  OF  HOLD- 
ING— continued. 
118. Tov/afaiW— Three  cases,  one  pre- 
viously dismissed — Act,  1881,  s.  58 — Act,  1887, 
s.  9— Act,  1896,  ss.  6  <fc  50.]  Three  holdings, 
with  an  aggregate  area  of  49a.  Or.  4p.,  near 
Castleblayney,  were  acquired  by  M.  C.,  a 
merchant  in  Castleblayney.  His  daughter-in- 
law,  the  applicant,  carried  on  his  business. 
One  of  the  holdings,  the  largest,  was  held  to 
be  a  townpark,  by  an  order  of  the  15th  May, 
1883 : — Held,  that  the  three  holdings  were 
townparks,  and  that  the  withdrawal  of 
49a.  Or.  4p.  from  the  townparks  of  Castle- 
blayney probably  would  interfere  with  the 
aocoinmodation  of  the  inhabitants  of  that  town, 
within  the  meaning  of  section  9  of  the  Act  of 
1887.  Goyle,  Tenant,  v.  Hope  and  others.  Land- 
lords L.Sub-C.,33I.L.T.R.138 

119 Urban  holding — Municipal  boundary 

—Land  Law  (Ireland)  Act,  1896  (59  *  60  Vict., 
c.  47),  ss.  3  (1),  5  (1)  (a).]  The  fair  rent  of  a 
holding,  then  about  a  quarter  of  a  mile  outside, 
the  municipal  boundary  of  the  City  of  Water- 
ford,  was  fiixed  in  1882.  On  the  10th  June, 
1896,  the  County  Court  Judge  fixed  the  fair 
rent  for  a  second  statutory  term.  In  that  year 
the  municipal  boundary  was  extended  by  Act 
of  Parliament,  so  as  to  include  the  holding 
within  the  limits  of  the  city.  On  appeal  to  the 
Land  Commission : — Held,  that  the  mere 
inclusion  of  the  holding  within  the  municipal 
boundary  did  not  exclude  it  from  the  fair  rent 
provision  of  the  Land  Law  Acts ;  and,  the 
Court  being  of  opinion  that  there  was  nothing 
[distinguishing  Perry  v.  Farley  ([1894)]  2  I.  R. 
579)]  in  the  appearance  of  the  holding  of  an 
urban  character,  and  that  its  physical  character 
and  user  had  not  materially  changed  since  the 
rent  was  first  fixed : — Held,  that  a  fair  rent 
should  be  fixed  for  a  second  statutory  term. 
Power,  Tenant ;  Prendergast,  Landlord 
L.  C,  [1897]  2  I.  R.  352  ;   31 1.  L.  T.  R.  57 

120. User  of  holding — Fair  rent— Land 

Law  (Ireland)  Act,  1887,  s.  9 — Land  Law 
(Ireland)  Act,  1896,  s.  6.]  Prior  to  1887  a  hold- 
ing adjoining  the  town  of  A.  fulfilled  the  condi- 
tions of  a  townpark.  It  had  been  let  in  1800  for 
ninety-one  years  as  an  ordinary  agricultural  or 
pastoral  farm.  Its  extent  was  32  acres  2  roods, 
statute  measure,  the  reserved  rent  being 
£51  lis.  Id.  above  taxes,  equivalent  to 
£47  Us.  9d.,  English.  The  lessee's  interedt  was 
in  1874,  purchased  for  £250  by  V.,  who  was  a 
shopkeeper  resident  in  A.  There  was  evidence 
that  from  1874  to  1898  the  holding  was  used  as 
an  agricultural  or  pastoral  farm,  and  the  Court 
inferred  that  such  had  been  the  user  from  1800. 
In  1898  and  1899  the  grazing  of  the  holding  was 
let  by  auction,  and  this  continued  during  the 
occupation  of  V.'s  son  (a  land  agent's  clerk),  the 
existing  tenant  up  to  the  time  of  the  present 
hearing.  An  originating  notice  to  fix  a  fair  rent 
was  served  in  November,  1899  : — Held,  by  Sir  S. 
Walker,  C,  and  Holmes,  L.J.,  diss.  KtxGibbon, 
L.  J.,  that  the  tenant  was  entitled  to  nave  a  fair 
rent  fixed.     Per  FitzGibbon,  L.J. : — Section  9  of 
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LAND  LAW  ACTS— CHARACTER  OF  HOLD- 
ING— continued. 
the  Act  of  1887,  as  amended  by  section  6  of  the 
Act  of  1896,  rec[uires  proof  of  the  user  of  the 
holding  not  only  as  agricultural  or  pastoral  land, 
but  also  as  an  ordinary  farm,  and  in  this  case  the 
burden  of  proof  lying  on  the  tenant  was  not  dis- 
charged by  him.  The  date  of  service  of  the 
originating  notice  is  the  critical  time  for  ascer- 
taining the  character  of  the  user ;  but  for  this 
purpose  the  Court  may  have  regard  to  the  user 
proved  or  inferred  during  the  whole  period  of  the 
tenancy.  The  size  of  the  holding  in  the  present 
case  hdd  not  necessarily  to  negative  its  being  a 
townpark.  In  considering  evidence  of  accom- 
modation value  it  is  not  necessary  that  every 
part  of  the  holding  should  bear  increased  value 
as  accommodation  land.  It  is  enough  if  the 
lands  included  in  the  letting  fulfil  as  a  whole  this 
requisite.  Macnamara  v.  Macnamara  (32  L.  R. 
I.  1)  and  Daly  v.  Wright  (ibid.  9)  discussed  and 
adhered  to.  The  clause  in  section  9  of  the  Act 
of  1887,  as  to  interference  with  the  improvement 
or  development  of  the  town  to  which  the  hold- 
ing belongs,  and  the  nature  of  evidence  rebutting 
such  suggested  interference  considered.  Viscount 
Masaereene  and  Fcrrard,  Landlord ;  Vance, 
Tenant  App.,  [1907]  1 1.  R.  363 

Demesne  —  Consolidated    holding  —  Sur- 

render of  portion  of  holding — Present 

tenancy  [1906]  1  I.  R.  1  ; 

38 1.  L.  T.  R.  1 54  ;  39 1.  L.  T.  R.  128, 217 

See  Land  Law  Acts — Present  Tenant.    3. 

Present  tenant — Surrender 

[1894]  2  I.  R.  590  ;  28  I.  L.  T.  R.  59 
See  Landlord  and  Tenant — Surrender.    8. 

LAND    LAW   ACTS— CONJUNCT  TENANTS. 

1. Joint  tenants  of    a  leasehold — Land 

Law  (Ireland)  Act,  1881,  ss.  8,  21~Act,  1887, 
s.  I— Act,  1896,  cf.  5  (3).]  One  of  two  joint 
tenants  of  a  leasehold  may  apply  to  have  a,  fair 
rent  fixed  for  his  part  under  section  5  (3)  of  the 
Land  Law  (Ireland)  Act,  1896.  Jachson,  Tenant 
V.  Robert,  Landlady 

L.Sub-C.,33  I.L.T.  R.136 

2.  ■ Joint  tenants  or  tenants  in  common — 

Unity  oj  possession — Land  Act,  1896,  s.  5  (3).] 
A  holding  of  122  acres  3  roods  20  perches  was 
originally  let  to  Timothy  Sheehan  under  lease 
of  1st  Sept.,  1801,  for  a  term  of  120  years.  He 
devised  the  holding  to  his  three  sons,  who 
thereupon  worked  their  separate  portions — one 
receipt  being  given  for  the  entire  rent,  and  the 
contribution  of  each  being  endorsed  on  the 
receipt.  In  1850,  one  of  the  shares  became 
vested  in  Daniel  Sheehan  under  a  deed  of  the 
14th  March,  1850,  and  he  assigned  his 
interest  to  Timothy  Sheehan,  one  of  the  present 
appKcants  : — Held,  on  the  facts  of  the  case — 
(1)  that  the  parent  holding  was  not  substantially 
agricultural  or  pastoral  in  its  character,  or  partly 
agricultural  and  partly  pastoral ;  (2)  the  hold- 
ing whatever  its  nature,  was  not  held  by  joint 
tenants  or  tenants-in-common  within  the  mean- 
ing of  section  5  (3)  of  the  Act  of  1896,  inasmuch 
as  a  partition  had  been  made  between  the  three 


LAND  LAW  ACTS— CONJUNCT   TENANTS— 

continv-ed. 
sons  of  the  original  lessee,  and  each  held  his 
portion  in  severalty,  and  the  unity  of  possession 
had  ceased  to  exist  prior  to  1850.     Sheehan  and 
others.  Tenants,  v.  Martin,  Landlord 

L.  C,  37  I.  L.  T.  R.  25  ;  3  N.  I.  J.  R.  138 

3.  • Sub-division   of  holding — Land  Act, 

1881,  ss.  2,  5 — "  Sub-division  by  the  tenant " — 
Effect  of  assignment  (without  notice  to  the  land- 
lord) of  his  divided  share  by  one  of  two  or  more 
tenants  in  common  of  a  present  tenancy. '\  Prior 
to  1881,  A.,  B.,  and  C.  were  tenants  from  year  to 
year  of  a  farm  of  some  21  acres,  each  of  them 
holding  about  7  acres  in  severalty,  and  being 
severaUy  rated  in  respect  of  their  shares,  and 
each  contributing  one-third  of  the  rent,  which 
was  paid  from  time  to  time  to  one  landlord  in 
one  sum,  and  receipts  given  in  the  joint  names 
of  the  three  tenants  by  the  landlord,  who  was 
aware  of  the  sub-division  In  December,  1881, 
a  fair  rent  was  fixed  on  the  farm  by  origiuating 
agreement  and  declaration  entered  into  between 
the  landlord  and  A.,  B.,  and  C.  In  1894  C. 
mortgaged  his  7  acres  to  the  plaintiff,  without 
notice  to,  or  consent  of,  the  landlord.  C.  died, 
and  the  plaintiff  brought  a  Civil  Bill  ejectment 
on  the  title,  founded  on  his  mortgage,  against 
the  defendants,  C.'«  representatives.  On  case 
stated  by  the  Judge  of  Assize  : — Held,  that  the 
assignment  of  1894  was  not  a  "  sub-division  " 
of  the  holding  within  the  5th  section  of  the  Land 
Law  (Ireland)  Act,  1881.  Quosre — If  a  "  sub- 
division "  within  section  5,  would  such  an 
assignment  by  C.  be  sub-division  by  "  the 
tenant  "  within  the  meaning  of  that  section  ! 
Smyth  V.   Reid 

Q.  B.,[1901]  2  L  R.  61  ;  34  I.  L.  T.  R.  155 

4. Subdivision  of  holding  —  .4c«,  1896, 

s.  5  (3) — Joint  tenants,  or  tenants  in  common — ■ 
Unity  of  possession.]  The  words  "  joint  tenants 
or  tenants  in  common "  in  the  Land  Law 
(Ireland)  Act,  1896,  s.  5  (3),  must  receive  a 
strictly  legal  construction,  and  consequently, 
where  a  holding  has  been  subdivided  between  a 
number  of  tenants  who  have  not,  and  never 
have  had,  any  privity  of  estate,  title,  possession, 
occupation,  or  interest,  the  Court  has  no  juris- 
diction to  fix  a  fair  rent  upon  the  respective 
portions  of  the  holding  separately  occupied  by 
them.  Eiversdale,  Landlord  ;  Gethins,  Tenant 
L.  C,  [1899]  2  I.  R.  81  ; 
App.,  [1899]  2  I.  R.  88  ;  33  I.  L.  T.  R.  3 

5. Sub-division   of  holding — Interest  of 

landlord — Consideration.]  The  tenants  occupied 
separate  portions  of  a  holding,  which  contained 
in  all  19  acres  and  7f  perches.  The  holding  had 
been  divided  on  the  marriage  of  one  of  the 
parties,  which  took  place  over  thirty  years  ago, 
and  since  then  each  tenant  had  occupied  a 
separate  house,  and  used  his  portion  of  the 
tenancy  separately.  Bridget  Kerrigan  had  paid 
the  entire  rent  to  the  landlord,  who,  however, 
knew  of  the  sub-division,  while  the  other  tenant 
paid  her  his  portion.  They  both  served  separate 
originating  notices  to  have  a  fair  rent  fixed  on 
their  separate  portions  of  the  tenancy,  under 
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continued. 
section  5,  sub-section  3,  of  the  Land  Act  of 
1896.  The  County  Court  Judge  refused  to 
divide  the  holdings  and  fix  separate  rents,  as  he 
considered  it  would  be  prejudicial  to  the  land- 
lord's interests,  but  consolidated  the  holdings, 
and  fixed  a  fair  rent  on  the  entire  tenancy  of 
£5,  the  original  rent  having  been  £6.  Mitchell  v. 
Staunton  Co.  Ct.,  31  I.  L.  T.  148 

6. Sub-division    of    holding — Bight  of 

both  occupiers  to  have  a  fair  rent  fixed  as  a"  con- 
junct "  tenant."]  A  tenant  from  year  to  year 
40  years  ago  divided  his  holding  unequally 
between  his  two  sons.  One  son,  John,  subse- 
quently assigned  his  holding,  the  smaller  portion, 
to  6.  The  lands  were  thus  held  in  severalty 
for  over  30  years,  and  were  now  in  the  possession 
of  Cr.,  and  the  other  son,  James.  G.  contributed 
the  rent  of  his  portion  to  James,  who  paid  the 
entire  rent  to  the  agent,  and  got  a  receipt  for 
the  entire  in  his  own  name  : — Hdd,  that  as  the 
sub-division  took  place  before  1881,  a  fair  rent 
could  be  fixed  on  the  whole.  Bice,  Tenant,  v. 
Earl  of  Kilmorey,  Landlord 

L.  Sub-C,  33  I.  L.  T.  R 120 

LAND  LAW  ACTS— CONTRACTING  OUT. 

Agreement  as  to  leduced  rent  with  a  tenant 
competent  to  contiact  himself  out  of  the  pro- 
visions Ol  the  Land  Acts — Contract  between  land- 
lard  and  tenant  inconsistent  with  the  rent-fixing 
provisions  of  the  Land  Law  Acts — Act,  1881, 
ss.  8  (1),  22.]  The  words  "  or  after  the  parties 
have  otherwise  failed  to  come  to  an  agreement," 
in  section  8  (1)  of  the  Land  Law  (Ireland)  Act, 
1881,  refer  to  an  application  by  a  landlord,  and 
to  that  alone.  They  do  not  refer  to  applications 
by  tenants.     Burland  v.  Clayton 

L.  C,  32  I.  L.  T.  R.  13 

LAND    LAW    ACTS— FAIR   RENT. 
1. Agreement  and  declaration  fixing — 

Land  Commission  Bule  115 — Costs.]  Where  a 
tenant  had  agreed  with  his  landlord  to  consider 
a  certain  rent  a  judicial  rent,  but  the  provisions 
of  rule  115  were  not  compUed  with : — Held, 
that  nevertheless  a  statutory  term  was  thereby 
created,  as  rule  115  is  permissive  and  not  man- 
datory.     Denis  M'Carthy  v.  Warmington 

L.  C,  29  I.  L.  T.  R.  149 

2. Agreement  and  declaration  fixing — 

Application  to  set  aside — Mortgagee — Delay  in 
bringing  application — Estoppd — Bules,  Jan., 
18Q7,  r.  143.]  A  tenant  who  had  in  1890,  with 
implied  notice  to  the  landlord,  mortgaged  his 
holding,  entered  into  an  agreement  on  15th 
Dec,  1897,  with  the  landlord  fixing  the  fair  rent 
of  the  holding,  and  on  the  17th  Nov.,  1898,  the 
tenant  expressly  informed  the  mortgagees  of 
the  existence  of  that  agreement.  Upon  an 
application  by  the  mortgagees  in  Dec,  1899,  to 
set  aside  the  agreement : — Held,  that  where  such 
an  agreement  has  been  duly  filed  the  mort- 
gagees, in  order  to  induce  the  Court  to  alter  the 
position  of  the  parties,  must  show  a  strong  state 
of  facts,  and  also  that  there  had  been  no  delay 
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in  bringing  the  appHoation,  and  therefore  the 
application  must  fail  in  this  case,  having  regard 
to  the  lapse  of  time  since  the  mortgagees  had 
notice  of  the  agreement.  Mullan  v>  Trail 
([1898]  2  I.  R.  378)  and  Dobbin  v.  M'Naghten 
(33  I.  L.  T.  R.  152)  distinguished.  Kennedy 
V.  Bruce  L.  C,  34  L  L.  T.  R.  80 

3. Agreement  and  declaration  fixing — 

Filed  in  Land  Commission — Landlord's  right  to 
set  asider—Act,  1881,  s.  8  (6).]  A  landlord 
having  instituted  proceedings  to  have  a  fair 
rent  fixed,  the  tenant  of  the  holding  entered 
into  an  agreement,  which  was  duly  filed,  with  a 
sub-tenant  fixing  a  fair  rent  on  portion  of  the 
holding ;  the  landlord  having  moved  to  set 
aside  that  agreement : — Held,  that  inasmuch  as 
the  landlord,  as  such,  was  only  bound  by  such 
an  agreement  as  the  tenant  was  legally 
authorised  to  enter  into,  his  rights  as  landlord 
were  not  injuriously  affected  by  the  agreement, 
and  he  was  not  entitled  to  have  it  set  aside. 
Clifford  V.  Clifford  (35  L  L.  T.  R.  103)  followed. 
M'  Connell  v.  Brown  and  Angus 

L.  C,  35  I.  L.  T.  R.  245  ;  1  N.  I.  J.  R.  222 

4. Agreement  and  declaration  fixing — 

Tenant-for-life — Inadequate  rent  fixed  to  the 
prejudice  of  remainderman  and  incumbrancer — 
Fraud — Purchaser  of  tenants  interest  for  value 
and  without  notice — Application  to  take  agreement 
off  the  file — Jurisdiction.]  T.  L.  P.,  who  was 
tenant-for-Ufe  of  certain  lands  in  the  County 
of  Leitrim  under  a  will,  by  which  his  fife  estate 
was  determinable  upon  bankruptcy,  or  upon  a 
receiver  being  appointed,  entered  into  an  agree- 
ment on  the  1st  March,  1888,  with  a  tenant 
E.  to  fix  a  fair  rent  of  his  holding,  which  com- 
prised 44a.  Ir.  25p.,  at  £6  a  year.  The  rent 
had  previously  been  £23,  and  the  agreement 
was  filed  in  the  Land  Commission  on  the  11th 
June,  1888.  In  September,  1889,  T.  L.  P.'s 
estate  became  forfeited,  and  the  next  tenant 
for  life,  J.  L.  P.,  became  tenant-for-life  in  posses- 
sion. On  the  28th  August,  1889,  E.'s  holding 
was  sold  by  public  auction,  subject  to  a  judicial 
rent  of  £6,  and  B.  became  the  purchaser.  On 
the  25th  July,  1893,  an  application  was  made 
by  J.  L.  P.  and  E.  S.  P.,  an  annuitant,  for 
liberty  to  intervene,  and  that  the  fair  rent 
agreement  might  be  taken  off  the  file  and 
declared  null  and  void.  On  the  7th  November, 
1893,  an  order  was  made  by  Mr.  Commissioner 
FitzGerald,  that  the  agreement  should  be 
retnoved  from  the  file  of  the  Court.  B.,  the 
purchaser,  was  not  represented  on  that  appUca- 
tion,  owing  to  a  miscarriage,  and  he  subse- 
quently applied  to  the  Land  Commission  to 
vacate  the  order  of  the  7th  November,  1893. 
On  the  13th  March,  1894,  this  appUcation  was 
refused,  and  B.  appealed : — Held,  that  what- 
ever might  have  been  done  in  the  case  of  the 
original  parties,  as  between  B.  on  the  one  hand 
and  J.  L.  P.  and  the  annuitant  on  the  other,  the 
orders  of  Mr.  Commissioner  FitzGerald  and  of 
the  Land  Commission  could  not  be  sustained. 
Evans,  Tenant ;  Peyton,  Landlord 
L.  C,  28 1.  L.  T.  R.  81  ;  App.,  [1895]  2  I.  R.  127 
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LAND  LAW  ACTS— FAIR  Tt.'EHT— continued. 
5.  — —  Agreement  and  declaration  fixing — 

Filed  in  Court — Consent  that  same  be  taken  off 
the  file— Jurisdiction  of  Land  Commission — 
Land  Law  {Ireland)  Act,  1881,  s.  8  (6).]  Agree- 
ments and  declarations  fixing  the  fair  rents  of 
tenants'  holdings  were  duly  filed  in  Court, 
pursuant  to  section  8  (6)  of  the  Land  Law 
(Ireland)  Act,  1881.  Many  years  afterwards  an 
applioation  was  made,  on  consent,  that  same  be 
taken  off  the  file,  in  order  that  originating  notices 
might  be  serTed,  and  fair  rents  fixed  by  the 
Land  Commission  : — Held,  that  the  Land  Com- 
mission had  no  jurisdiction  to  make  the  order, 
the  agreements  and  declarations  being  regular 
in  form  and  untainted  with  fraud.  Murray, 
Tenant ;  Scottish  Provident  Institution,  Land- 
lords.    Others,  Tenants  ;  Same,  Landlords 

L.  C,  [1894]  2  I.  R.  44  ;  28  I.  L.  T.  R.  14 

6. Agreement  and  declaration  fixing — 

Amalgamation  of  a  tenancy,  subject  to  statutory 
conditions,  with  one  on  which  a  fair  rent  has  not 
been  fixed^Application  to  have  an  agreement  and 
declaration  of  fair  rent  on  the  amalgamated 
holding  filed— Land  Law  (Ir.)  Act,  1881,  s.  8 
(1),  (6),  (7),  (8).]  An  agreement  declaring  a 
fair  rent  on  a  holding,  consisting  of  one  on  which 
a  fair  rent  has  been  already  fixed,  and  of  one 
on  which  it  has  not,  cannot  be  filed  in  the  Court. 
Walsh  V.  Earl  of  Huntingdon 

L.  C,  28  I.  L.  T.  R.  57 

7. Agreement  and  declaration  fixing — 

Attesting  witness.']  A  bank  manager  is  a  com- 
petent witness  to  an  agreement  fixing  a  fair 
rent,  as  he  is  not  in  the  landlord's  employment 
merely  because  the  landlord  keeps  an  account  at 
his  bank.   Good  v.  Levis    L.  C,  30  L  L.  T.  R.  52 

8. Agreement  and  declaration  fixing — 

Application  by  mortgagee  to  set  aside — Practice — 
Land  Act,  1896,  s.  17 — Rules,  January,  1897, 
r.  143.]  A  tenant  having  mortgaged  his 
interest  in  his  holding,  and  authorised  the 
mortgagee  to  sell  in  his  name,  the  mortgagee 
served  notice  of  intention  to  sell  upon  the  land- 
lord. Subsequently  the  landlord  and  tenant 
entered  into  an  originating  agreement  fixing 
the  fair  rent  of  the  holding,  without  any  notice 
to  the  mortgagee : — Held,  on  the  facts,  that 
the  tenant  had  no  interest  in  the  holding,  that 
the  agreement  had  been  entered  into  behind 
the  back  of  the  mortgagee,  although  the  land- 
lord  had  notice  of  the  existence  of  the  mort- 
gage, and  that,  consequently,  at  the  instance 
of  the  mortgagee,  the  Land  Commission  should 
refuse  to  file  the  originatiDg  agreement.  Held, 
further,  that  in  such  a  case  the  proper  course  is 
for  the  mortgagee  to  show  cause  agaiast  the 
filing  of  the  agreement,  under  Rule  143,  Rules, 
January,  1897,  and  leave  the  other  party  to 
move  to  have  the  agreement  filed.  Dobbin  v. 
M'NagUen  L.  C,  33  I.  L.  T.  R.  152 

9. Agreements  and  declarations  fixing— 

Taking  off  the  file— Rules,  Dec.,  1883,  r.  116.] 
The  Court  directed  agreements  and  declarations 
fixing  fair  rents,  which  had  been  altered  after 
signature  by  the  tenants,  and  had  not  been 
lodged  within  one  month,  to  be  taken  oft  the  file. 
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Kelly, Tenant;  Shelton,Landlord.  M'  Veigh,Tenant; 
Shdton,  Landlord         [L.  C,  [1899]  2  I.  R.  557 

10. Agreement  and  declaration — Filing 

of — Purchase  agreement — Bond  fide  transaction.] 
An  originating  notice  of  an  applioation  to  fix  the 
fair  rent  of  a  holding  was  signed,  and  a  declara- 
tion and  agreement  fixing  the  fair  rent  was 
entered  into  by  a  landlord  and  a  tenant  on  a 
certain  day.  Subsequently,  on  the  same  day, 
a  document  purporting  to  be  a  purchase  agree- 
ment was  signed  by  the  tenant  alone.  On  an 
application  to  file  the  declaration  and  agree- 
ment : — Held,  that  in  the  circumstances  of  the 
case  the  application  should  be  granted : — Held 
also,  that  in  the  event  of  a  purchase  agreement 
being  afterwards  entered  into,  the  fact  of  the 
applioation  having  been  granted  did  not  neces- 
sarily involve  that  the  Estates  Commissioners 
would  not  be  at  liberty,  before  taking  action  in 
the  matter,  to  satisfy  themselves  that  the  entire 
transaction  was  a  bond  fide  transaction.  Coote 
and  others.  Landlords  ;   Walsh,  Tenant 

L.  C,  [1906]  1  I.  R.  48  ;  39  I.  L.  T.  R.  275 

11. Agricultural  and  pastoral  holding, 

with  a  publichouse  attached — Suitability  for 
publichouse  a  "circumstance"  in  fixing  fair 
rent — Land  Act,  1881,  s.  5  (6).]  A  tenant  on 
a  holding,  which  prior  to  1868  had  been  used 
as  an  ordinary  agricultural  farm,'obtained  in 
that  year  a  publican's  licence  for  the  house  on 
the  holding  : — Held,  on  the  fact  that  at  the  date 
of  the  letting  there  was  no  publichouse  taken 
with  the  other  circumstances  of  the  case,  and  the 
fact  that  the  parties  had  treated  the  holding  as 
such,  that  the  holding  was  an  agricultural  and 
pastoral  holding  within  the  Land  Acts,  on  which 
a  publichouse  had  been  opened  with  the  full 
consent  of  the  landlord : — Held  also,  that  the 
suitability  of  site  for  a  publichouse  was  a  "  cir- 
cumstance in  the  case  "  to  be  recognised  in  fixing 
the  amount  of  the  fair  rent.  Connolly  v.  Stewart 

L.C.,35LL.T.R.243;  1  N.  I.  J.  R.  216,233 

12. Application  to  set  originating  notice 

aside — Case  in  Sub-Commission  list.]  Where  a 
tenant  in  June,  1898,  served  an  originating  notice 
to  have  a  fair  rent  fixed,  and  after  the  case 
appeared  in  the  Sub-Commission  list,  the  land- 
lord moved  to  set  aside  the  originating  notice 
on  the  ground  that  the  holding  was  not  one 
within  the  operation  of  the  Land  Acts  : — Held, 
that  the  Court  would  not  decide  the  question  of 
the  holding  being  within  the  Land  Acts  on  the 
documentary  evidence  produced,  and  would 
follow  its  usual  practice,  and  allow  the  case  to 
be  disposed  of  by  the  Sub-Commission,  and  the 
costs  would  follow  the  event.  Walsh  v.  Fletcher 
L.C.,1N.I.J.R.323 

13. Bankruptcy   of  tenant — Land  Lav 

{Ireland)  Act,  1881,  s.  8.]  If  a  tenant  is  allowed 
to  remain  in  possession  notwithstanding  bank- 
ruptcy and  a  sale  of  his  tenancy  to  a  relative,and 
is  treated  by  the  landlord  as  tenant,  the  landlord 
cannot  afterwards  set  up  the  bankruptcy  pro- 
ceedings as  a  bar  to  the  tenant's  right  to  have 
a  fair  rent  fixed.     Cagney  v.  Massy 

L.  C,  28  I.  L.  T.  F.  68 
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14.  Basis    of — "  Having   regard   to    the 

interests  of  the  landlord  and  tenant  respectively  " — 
Ulster  tenant-right  custom — Land  Law  {Ireland) 
Act,  1881,  s.  8  (1).]  The  tenant-right  interest 
of  the  tenant  of  a  holding  subject  to  the  Ulster 
tenant-right  custom,  or  to  any  corresponding 
usage,  and  the  interests  given  by  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  to  the  occupants 
of  holdings  not  subject  to  the  Ulster  custom,  or 
to  any  corresponding  usage,  are  the  tenant's 
interest  with  which  section  8,  sub-section  (1), 
of  the  Land  Law  (Ireland)  Act,  1881,  is  con- 
versant, and  the  landlord's  interest  there  referred 
to  is  the  absolute  dominium  subject  to  the 
interests  mentioned.  In  fixing  a  fair  rent  there 
is  no  obligation  on  the  Sub-Commissioners  to 
deal  with  this  tenant's  interest  by  way  of  specific 
reduction.     Markey  v.  Earl  of  Gosford 

L.  C,  31  I.  L.  T.  R.  97 

15.  Basis  of — Holding  not  substantially 

agricultural  or  pastoral  in  its  character,  or  that 
the  main  object  of  the  letting  was  for  a  residence — 
Market  gardening — Publichouse — Old  lease  show- 
ing the  intention  of  the  parties  ]  Per  Edge,  Q.C., 
Assistant  Commissoner. — Even  if  a,  rent  is 
fixed  a  special  addition  ought  to  be  made,  in 
certain  cases,  on  account  of  the  situation  being 
suitahln  for  a  shop.     Nugent  v.  Brennan 

L.  Sub-C,  33  I.  L.  T.  R.  160 

16. Basis  of.]     In  fixing  a  fair  rent  under 

the  Land  Acts  the  Court  must  primarily  take 
into  consideration  the  return  due  to  the  pro- 
ductive capacity  of  the  land.  This  is  the 
economic  rent,  which,  to  form  the  iair  rent, 
must  be  modified  by  a  consideration  of  all  the 
circumstances  of  the  case,  including  any  deduc- 
tions on  account  of  landlord's  improvements. 
The  competition  rent,  which  the  landlord 
might  obtain  if  the  holding  were  in  his  own 
hands,  is  not  the  basis  of  the  fair  rent.  Walker 
V.  Oosford  L.  Sub-C,  34  I.  L.  T.  R.  60 

17.  Buildings — Fine.'\        Where      farm 

buildings  are  excessive  for  a  holding  the  Land 
Commission  will  take  it  into  account  in  fixing 
the  fair  rent,  but  it  is  altogether  within  the 
discretion  of  the  Land  Commission  to  take  into 
consideration  in  fixing  the  fair  rent  the  fine 
paid  by  a  tenant  of  the  holding.  Good,  Tenant, 
V.  Dunne,  Landlord  L.  C,  31  I.  L.  T.  36 

18.  Buildings — Improvements    Covenant 

not  to  claim  compensation  for  improvements  on 
expiration  of  lease — Effect  of  section  1,  Land  Law 
(Ireland)  Act,  1896,  on  such  covenant — Landlord, 
when  fair  rent  is  being  fixed,  is  entitled  to  share  in 
residuary  profit  from  buildings  due  to  situation  of 
holding.']  A  lease  which  demised  lands  for 
31  years,  from  1877,  contained,  a  covenant  that 
the  tenant  should  not  at  its  expiration  make  any 
claim  for  compensation  or  tenant-right  in  respect 
of  the  cottier  houses  on  the  holding,  but  without 
prejudice  to  his  claim  for  tenant-right  in  respect 
of  the  rest  of  the  holding  : — Hdd,  that  this 
covenant  did  not  entitle  the  landlord  to  rent 
on  the  buildings  for  which  the  tenant  could  not 
claim  compensation  ; — Hdd  also,  that  the  land- 
lord, when  a  fair  r6nt  is  being  fixed,  is  entitled 
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to  share  in  residuary  profit  from  buildings  due 
to  the  situation  of  the  holding.     Aiken,  Tenant 
v.  Richardson,  Landlord 

L.Sub-C.,32I.L.T.R.156 

19.  Buildings  —  Improvements  —  Land- 

lord^s  contribution  to  buildings  which  are  in  excess 
of  what  would  be  suitable  to  the  holding — Present 
capital  value — Share  of,  on  which  rent  is  allowed — 
Land  Law  Act,  1881,  s.  8— Land  Law  Act,  1896, 
s.  1.]  In  fixing  a  fair  rent  under  the  Land  Acts 
rent  will  be  allowed  on  an  improvement  made 
by  or  at  the  cost  of  the  landlord  to  the  extent 
only  to  which  that  improvement  adds  to  the 
letting  value  of  the  holding,  although  the  present 
capital  value  of  the  improvement  as  recorded 
in  the  schedule  prescribed  by  the  Act  may 
largely  exceed  that  sum  on  which  rent  is  made 
payable.  Overend,  Tenant,  v.  Clive,  Landlord 
L.  Sub-C,  35  I.  L.  T.  R,  75 

20.  Buildings.]      A  tenant  was  forced 

under  a  notice  to  quit  to  take  a  lease  shortly 
before  the  Land  Act  of  1870 ;  the  rent  in  the 
lease  was  not  reduced.  The  lease  contained  a 
clause  to  the  effect  that  a  thatched  house  and 
offices  on  the  holding  when  the  lease  was  made 
should,  for  the  purposes  of  an  account  to  be 
settled  at  the  end  of  the  lease,  be  considered 
the  landlord's.  The  lease  contained  provisions 
for  arriving  at  this  account.  The  building  was 
subject  to  the  Ulster  custom,  but  no  particular 
usage  of  that  custom  was  proved  on  either 
side  : — Held,  that  the  buildings,  notwithstand- 
ing the  clause  in  the  lease,  were  the  tenant's. 
M'Cue  V.  Dunville  L.  Sub-C,  37  I.  L.  T.  518 
21. Buildings — Erected  by  tenant  in  pur- 
suance of  covenant  in  lease — Reduction  of  rent  in 
consequence — Arrears  of  rent  paid  by  tenant  on 
obtaining  possession  of  holding  —  Percentage 
allowed  to  tenant  in  fixing  fair  rent.]  By  lease, 
dated  the  14th  September,  1829,  the  lands  of  C. 
in  the  County  of  Armagh,  containing  87  acres, 
statute  measure,  were  demised  to  M.  for  three 
lives,  at  the  rent  of  £93.  The  lease  contained  a 
covenant  that  M.  was  to  lay  out  a  sum  of  money 
in  the  erection  of  a  substantial  dwelUnghouse 
to  be  built  of  stone  and  lime,  and  a  covenant 
that  on  its  completion  the  lessor  would  accept 
£70  a  year  rent  instead  of  £93.  The  house 
was  built,  and  the  landlord  accepted  the 
reduced  rent.  In  the  rental  for  1881  the 
representatives  of  M.  appeared  as  tenants  of  the 
holding  ;  but  in  that  year  a  change  was  made, 
and  J.  W.  Redmond  was  inserted  as  tenant  of 
59a.  2r.  16p.,  at  the  rent  of  £51  a  year,  and 
G.  Hears  as  tenant  of  22a.  2r.  16p.,  at  the  rent 
of  £23  9s.  The  rent  having  fallen  into  arrear 
the  landlord  evicted  the  holding  in  1881,  and 
Redmond's  portion  was  in  the  landlord's  hands, 
the  total  amount  of  the  arrears  being  £277  9s., 
down  to  September,  1881.  It  was  then  agreed 
that  the  letting  should  be  made  to  CoUen  and 
Hears,  provided  they  paid  the  arrears  of  rent. 
On  the  3rd  January,  1882,  Hears  paid 
£60  17s.  3d.,  and  on  17th  Harch,  1882,  CoUen 
paid  £216  13s.,  these  two  sums  making  together 
the  total  amount  of  the  arrears.      The  names  of 
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Collen  and  Mears  were  then  inserted  in  the 
rental — Collen  as  tenant  of  48a.  2r.  lip.,  at  21s. 
an  acre,  £61  ;  and  Mears  as  tenant  of  34a.  2r.  lOp. 
at  20b.  an  acre,  £34  13s.  The  interest  of  Collen 
subsequently  became  vested  in  H.,  who  served 
a  notice  to  fix  a  fair  rent : — Held  (1)  (afiirming 
the  decision  of  the  Land  Commission),  that  the 
buildings  must  be  presumed  to  have  been 
erected  in  pursuance  of  the  covenant  in  the  lease, 
that  they  were  the  landlord's  property,  and  that 
no  deduction  was  to  be  made  from  the  rent  on 
account  of  them  ;  (2)  (varying  the  order  of  the 
Land  Commission)  that  no  deduction  was  to  be 
made  from  what  would  otherwise  be  the  fair 
rent  of  the  holding  in  consequence  of  the  pay- 
ment made  by  Collen  when  he  became  tenant. 
Talbot,  Landlord  ;   Honeyford,  Tenant 

App.,  [1901]  1 1.  R.  441  ;  35  I.  L.  T.  R.  185  ; 
1  N.  I.  J.  R.  267 

22.  — —  Buildings  —  Covenant  in  lease  to 
erect — Agreement  fixing  fair  rent — Condition  not 
imported  into  judicial  tenancy — Land  Law 
(Ireland)  Act,  1896,  s.  1  (4),  (5),  (6).]  By  lease 
of  29th  Sept.,  1877,  the  landlord  demised  the 
holding  in  question  to  the  father  of  the  tenant 
for  a  term  of  51  years,  and  the  lease  contained  a 
covenant  by  the  lessee  to  expend  within  7  years 
the  sum  of  £150  in  erecting  a  dwellinghouse  on 
the  lands.  On  the  18th  Oct.,  1882,  the  landlord 
and  tenant  signed  an  originating  agreement 
under  the  Act  of  1881,  fixing  the  fair  rent  of  the 
holding,  and  that  agreement  was  duly  filed. 
The  present  dwellinghouse  was  erected  by  and 
at  the  cost  of  the  tenant  in  1883.  The  lease  of 
1877  bore  the  endorsement  signed  by  the  land- 
lord's agent — "  Surrendered  on  signing  fair  rent 
agreement."  It  being  contended  that  the 
tenant  must  be  deemed  to  have  been  com- 
psnsated  by  the  landlord  for  his  building 
improvements  to  the  extent  of  £150,  inasmuch 
as  to  that  extent  the  buildings  were  "  made  by 
him  in  pursuance  of  a  contract  entered  into  for 
valuable  consideration "  within  section  1  (4) 
of  the  Act  of  1896  -.—Held,  that  the  buildings 
could  not  have  been  erected  in  pursuance  of  the 
covenant  in  the  lease  of  1877,  since  that  lease 
was  surrendered  before  their  erection,  and  there 
being  no  evidence  that  the  erection  of  the  build- 
ings was  made  an  express  ooudition  of  the  new 
tenancy,  the  Court  woula  not  infer  that  it  was 
a  term  of  the  new  tenancy  that  the  tenant  was 
still  bound  to  erect  the  buildings,  nor  was 
valuable  consideration  (within  the  meaning  of 
the  statute)  given  by  the  landlord  in  respect  of 
these  improvements,  as  there  was  no  evidence 
that  the  rent  was  "  fixed,  reduced,  abated,  or, 
after  the  improvements  were  made,  allowed  to 
remain  unaltered  with  the  object  of  recouping 
the  tenant  for  his  expenditure "  within  sec- 
tion 1  (8)  of  the  Act  of  1896,  and  the  buildings 
must  be  treated  as  tenant's  improvements. 
Ellis,  Tenant,  v.  Powell,  Landlord 

L.  C,  35  L  L.  T.  R.  64 ;  1  N.  I.  3.  R.  96 

23, Buildings — Surrender  of  lease — Ex- 
piration of  lease — Compensation  for  improvements 
— Bight  of  pre-emption — Land  Law  {Ireland)  Act, 
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1887,  s.  1.]  An  unexpired  lease  contained  a 
stringent  covenant  against  alienation,  and  a 
proviso  giving  to  the  lessor,  in  the  event  of  the 
covenant  being  broken,  and  in  certain  other 
events,  a  right  of  pre-emption  at  a  sliding  scale 
of  prices,  so  adjusted  that  if  the  event  con- 
ferring the  right  of  pre-emption  happened  at  a 
date  conterminous  with  the  expiration  of  the 
term,  the  lessor  should  not  be  liable  to  any 
claim  under  the  Land  Act  of  1870,  or  otherwise. 
The  lease  also  contained  a  clause  enabling  the 
lessee  "  to  determine  the  lease  by  surrendering 
the  same  "  and  "  dehvering  up  the  premises 
and  all  buildings  thereon,"  in  which  event  the 
lessor  was  bound  to  pay  to  the  lessee  a  sum  to  be 
calculated  according  to  a  sliding  scale  so 
arranged  that  if  the  surrender  was  conterminous 
with  the  expiration  of  the  lease,  the  landlord 
was  not  to  be  liable  to  any  claim  under  the  Land 
Act  of  1870,  or  otherwise.  The  lessee  served  an 
originating  notice  to  have  a  fair  rent  fixed  under 
the  Land  Law  (Ireland)  Act,  1887  : — Hdd  that, 
in  fixing  the  fair  rent  of  the  holding,  buildings 
erected  by  the  tenant  or  his  predecessors-in-title 
on  the  demised  premises  were  not  to  be  treated 
as  exempt  from  rent.  TigTie,  Landlord  ;  Cle- 
ments, Tenant  App.,  [1894]  2  I.  R.  101 

24.  Buildings — Ulster  tenant-right  cus- 
tom— Interest  of  the  tenant  under — Buildings  not 
suitable  to  holding — Land  Law  (Ireland)  Act, 
1881,  s.  8 — Landlord  and  Tenant  (Ireland)  Act, 
1870,  s.  71.]  Buildings  erected  by  the  tenant  or 
his  predecessors-in-title  on  a  holding  subject  to 
the  Ulster  tenant-right  custom  are  not  liable  to 
rent,  even  where  they  are  not "  suitable  to  such 
holding,"  being  part  of  the  interest  of  the 
tenant  in  such  holding.  Bobb  v.  Marquis  of 
Downshire  (unreported)  distinguished.  Carson, 
Tenant,  v.  Molyneux,  Landlady 

L.  Sub-C,  30  I.  L.  T.  R.  87 

25. Buildings.]     Hdd,  on  the  facts  of 

the  case,  that  as  the  ornamental  aspect  of  the 
holding — i.e.,  the  present  residential  appear- 
ance— was  the  creation  very  largely  of  the 
successive  tenants  holding  under  a  lease  of 
1884,  by  which  the  land  was  undemesued,  the 
landlord  had  failed  to  prove  that  the  sum 
allowed  by  the  Sub-Commission,  in  respect  of 
his  share  in  the  buildings,  was  insufficient. 
Cobden  v.  Bannatyne  L.  C,  33  I.  L.  T.  121 

26. Buildings — Erected  in  pursuance  of 

covenant — Ulster  custom — Sub-letting — Land  Act, 
1870,  ss.  1,  4,  5— Land  Act,  1896,  ss.  1,  7.]  The 
holding  was  originally  held  under  a  lease  binding 
the  lessee  to  build  a  dwellinghouse.  This  lease 
expired  before  the  passing  of  the  Land  Act,  1881, 
and  a  first  judicial  rent  was  fixed.  The  case 
came  on  to  fix  a  judicial  rent  for  a  second 
statutory  term.  The  dweUinghouse  built  under 
the  lease  was  afterwards  divided  into  two  houses, 
and  one  of  them  was  sub-let : — Held,  that  the 
sub-letting  of  one  of  the  houses  was  not  a  sub- 
letting of  the  dwellinghouse  in  which  the  tenant 
resided  witlun  section  7  of  the  Land  Act,  1896. 
Also,  that  from  the  nature  of  the  letting  and 
property  included  in  it,  the  holding  was  not 
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■subject  to  the  Ulster  Custom,  and  consequently 
that  sections  4  and  5  of  the  Land  Act  of  1870, 
as  amended  by  section  1  of  the  Land  Act  of  1896, 
applied,  and  that,  following  Morgan  r.  Kilmorey 
(30  L  L.  T.  R.  147)  and  MiUer  v.  Montgomery 
(32  I.  L.  T.  R.  76,  note),  the  landlord  was  entitled 
to  a  rent  on  the  buildings  erected  pursuant  to 
the  lease.  Hagan,  Tenant,  v.  Countess  of  Gharle- 
mont.  Landlord  L.  Sub-C,  32  I.  L.  T.  R.  77 

27. "  Ciicumstances  of  the  case  " — Kelp- 

mahing — Contiguity  of  holding  to  the  seashore.'\ 
The  contiguity  of  a  holding  to  the  seacoast  and 
the  facility  for  getting  seaweed  on  the  foreshore 
and  in  the  sea  (which  facility  was  availed  of  by 
the  tenant)  are  "  circumstances  of  the  case, 
holding,  and  district,"  within  the  meaning  of 
H.  8  (1)  of  the  Land  Law  (Ireland)  Act,  1881, 
which  should  be  taken  into  consideration  by  the 
Court  in  fixing  a  fair  rent.  It  is  the  business  of 
the  landlord  to  adduce  definite  evidence  of  the 
value  to  the  holding  of  such  a  circumstance. 
Lee  V.  Nolan.  L.  Sub-C,  1  N.  I.  J.  R.  260 

28. "  Circumstances  of  the  ease,  holding 

and  district  "—Facilities  for  obtaining  seaweed 
for  the  manufacture  of  help.]  Where  an  agricul- 
tural holding  is  situated  in  a  district  in  which 
the  production  of  kelp  is  a  recognised  industry, 
and  a  source  of  profit,  the  f  aciUty  enjoyed  by  the 
tenant,  by  virtue  of  his  tenancy,  for  taking 
suitable  seaweed  from  the  seashore,  for  the 
manufacture  of  kelp,  is  to  be  taken  into  con- 
sideration in  fixing  the  fair  rent  of  the  holding. 
Decision  of  the  Irish  Land  Commission  affirmed. 
Nolan,  Landlord ;  Lee,  Tenant.  Berridge, 
Landlord ;  Folan,  Tenant 
App.,  [1904]  1 1.  R.  20  ;  36 1.  L.  T.  R.  115, 203  ; 
2  N.  I.  J.  R.  203  ;  3  N.  I.  J.  R.  189 
Suh  nam.  Lee  v.  Nolan. 

29. Court  valuers'  report  —  Conditional 

order  by  Land  Commission — Inaccuracy  in  pink 
schedule — Value — Bules,  Jan.,  1897,  rr.  149, 
150.]  The  Land  Commission  having  made  a 
conditional  order  fixing  the  fair  rent  of  a  holding 
pursuant  to  the  report  of  valuers,  as  provided  by 
Rule  149  of  the  Rules  of  Jan.,  1897,  the  landlord 
showed  cause  under  Rule  150  against  the  order 
being  made  absolute,  on  the  ground  that  the 
rent  fixed  was  too  low,  and  that  there  was  an 
inaccuracy  in  the  pink  schedule : — Held,  that 
the  inaccuracy  did  not  affect  the  fixing  of  the 
rent,  and  as  the  rent  fixed  was  reasonable,  the 
motion  must  be  refused.  Rice  and  others.  Land- 
lords, V.  Byrne,  Tenant     L.  C,  33 1.  L.  T.  R.  149 

30. Court    valuers'    report.]       Where 

report  of  the  Court  valuers  as  to  rent  was 
adopted.  Flynn,  Tenant ;  Clanricarde,  Land- 
lord L.  C,  34  I.  L.  T.  176 

31. Court   valuers'   report — Isand   Act, 

1881,  s.  48  (4) — Evidence— Land  Commission — 
Jurisdiction — Right  to  examine  Court  valuers  as 
to  principle  on  which  their  valuation  was  made — 
Bias  and  prejudice.  ]  On  the  hearing  of  an  appeal 
irom  an  order  of  the  County  Court  fixing  a  fair 
rent,  counsel  for  the  landlord  objected  to  the 
report  made  by  the  two  Court  valuers  being 
received    by   the    Land    Commission,    on    the 
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grounds — (1)  That  the  reference  was  made  to 
two  valuers,  while  section  48  of  the  Land  Law 
Act,  1881,  only  contemplated  a  reference  to 
one ;  (2)  that  every  Independent  valuer  is 
bound  to  rely  on  his  own  skill  and  knowledge, 
and  in  this  case  they  were  furnished  with  a 
copy  of  a  report  of  the  Court  valuer  in  the 
County  Court  to  assist  them  in  making  their 
report ;  (3)  that  the  valuers  were  not  indepen- 
dent valuers  because  they  had  previously  been 
employed  as  Assistant  Commissioners  ;  (4)  that 
there  was  no  power  to  refer  to  the  valuers 
except  on  a  question  arising  in  the  course  of 
the  hearing : — Held,  that  the  reference  to  two 
Court  valuers  was  legal,  and  that  these  objections 
were  untenable.  Counsel  for  the  landlord  also 
offered  evidence  for  the  purpose  of  showing  that 
the  Court  valuers'  report  should  not  be  received 
on  the  grounds — (1)  That  they  had  been  in  the 
habit  of  valuing  land  on  erroneous  principles  ; 
(2)  that  they  had  shown  bias  and  prejudice 
against  landlords  generally.  Held,  reversing 
the  decision  of  the  Land  Commission  (Walker, 
L.J.,  dissentiente),  that  such  evidence  was 
admissible.  0'  Regan,  Tenant ;  Trench,  Landlord 
App.,  [1901]  1 1.  R.  274  ;  34  I.  L.  T.  R.  22, 142 

32. Court    valuers'   report— 4c{,    1881, 

s.  48,  sub-s.  4 — Principles  of  valuation — Evidence 
that  Court  valuers  a,cted  on  erroneous  principles.'] 
Some  time  previous  to  the  hearing  of  the  cases 
before  the  Court  the  agent  of  the  landlords  met 
on  the  farm  of  a  tenant,  whose  fair  rent  was  then 
being  fixed,  two  Court  valuers,  to  whom  he 
pointed  out  an  adjoining  farm,  telling  them  its 
acreage  and  the  rent  at  which  it  had  lately  set, 
and  the  gross  sum  paid  by  the  tenant  on  enter- 
ing. Cue  of  the  Court  valuers  replied,  in  the 
hearing  of  the  other,  that  the  only  thing  they 
took  into  consideration  was  what,  in  their 
opinion,  the  tenant  could  make  out  of  the  farm. 
The  circumstances  of  the  district — ^what  the 
laud  would  let  for  in  the  district — ^did  not  in- 
fluence them.  On  the  hearing  of  the  cases  now 
before  the  Court  these  statements  were  relied 
on  by  the  landlords  as  showing  that  the  Court 
valuers  were  in  the  habit  of  acting  on  erroneous 
principles,  and  that  their  reports  should  be 
accordingly  rejected : — Held,  by  the  Court  of 
Appeal  (affirming  the  decision  of  Meredith,  J.), 
that  the  evidence  did  not  show  that  the  Court 
valuers  were  in  the  habit  of  acting,  or  had  acted, 
on  erroneous  principles.  Earl  of  Gosford,  Land- 
lord ;  Alexander  and  others.  Tenants.  Duke  of 
Manchester,  Landlord ;  Shevlin  and  others. 
Tenants  L.  C,  34  I.  L.  T.  R.  212  ; 

App.,  [1902]  1 1.  R.  139  ;  35  I.  L.  T.  R.  105  ; 
1  N.  I.  J.  R.  132 

33. Covenant  to  hnild— Pastoral  holding 

— Lands  within  an  urban  areor—Right  to  have 
fair  rent  fixed.]  A  tenant  held  under  a  lease 
made  in  1836,  which  contained  a  covenant  to 
build  certain  houses  on  the  land  to  form  portion 
of  a  street  of  a  town  then  in  process  of  construc- 
tion. No  steps  were  ever  taken  towards  the 
erection  of  the  houses,  and  the  tenant  in  fact 
used  the  lands  as  a  pastoral  holding  in  con- 
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junction  with  another  larger  and  adjoining  farm. 
The  holding  was  situate  within  an  urban  area. 
In  1911,  the  tenant  duly  applied  to  have  a  fair 
rent  fixed.  The  Sub-Commission  made  an  order 
declaring  that  the  holding  should  be  deemed 
a  present  tenancy,  and  fixing  a  fair  rent.  This 
decision  was  affirmed,  on  appeal,  by  the  Land 
Commission : — Held,  that  as  the  lands  were  in 
fact  pastoral,  and  had  always  been  used  as  such, 
the  existence  of  a  covenant  to  build,  not  acted  on 
for  over  seventy  years,  did  not  prevent  the 
tenancy  from  being  a  pastoral  holding  in 
respect  of  which  a  fair  rent  could  be  fixed.  Held, 
by  Cherry,  L.J.,  that  the  covenant  must  be 
presumed  to  have  been  waived  by  the  acts  of  the 
parties,  and  that  on  this  ground  the  tenant  was 
entitled  to  succeed  in  a  fair  rent  application. 
Midleton,  Landlord  ;    Wallis,  Tenant 

App.,  [1914]  1 1.  R.  35 

34. Covenant  to  pay  rent — Fair  rent — 

Order  —  Yearly  tenancy  —  Arrears  of  rent  — 
Speciality  debt  —  Appropriation  —  Land  Law 
(Ireland)  Act,  1881,  s.  21 — Land  Law  {Ireland) 
Act,  1887,  d.  1 — Land  Law  (Ireland)  Act,  1896, 
s.  16.]  1.  Where,  under  the  provisions  of 
section  1  of  the  Land  Law  (Ireland)  Act,  1887, 
a  lessee  is  deemed  to  be  tenant  of  a  present 
tenancy  in  like  manner  and  subject  to  like 
conditions  as  if  his  lease  had  expired,  and  a  fair 
rent  is  fixed  in  respect  of  such  tenancy,  the 
landlord  cannot  sue  in  covenant  for  arrears  of 
rent  ascertained  by  the  fair  rent  order  accruing 
after  the  lease  is  deemed  to  have  expired. 
2.  The  sum  of  two  years'  rent,  payment  or 
lodgment  of  which  is  prescribed  by  section  16 
of  the  Land  Law  (Ireland)  Act,  1896,  in  order 
to  entitle  a  tenant  to  redeem  when  the  rent  in 
arrear  exceeds  two  years'  rent,  refers  to  the  two 
years'  rent  last  due,  and  the  landlord  cannot 
appropriate  such  payment  or  lodgment  towards 
earlier  arrears  of  rent.  Qucere,  whether  from 
such  payment  or  lodgment  a  promise  to  pay 
arrears  can  be  inferred?  Carrickfergus  Urban 
District  Council  v.  Martin 

K.  B.,  [1906]  2  I.  R.  79  ;  40  I.  L.  T.  R.  41 

35. Covenants  consistent  with  a  statutory 

tenancy— iojid  Law  (Ireland)  Act,  1881,  s.  21 — 
Land  Law  (Ireland)  Act,  1887,  s.  1.]  A  lease, 
made  in  1873,  contained  the  following  recital 
and  covenant : — "  And  whereas  the  said  John 
Archbold,  the  lessee,  has  deposited  with  the  said 
William  Bell,  the  lessor,  at  the  time  of  the 
execution  hereof,  a  sum  of  £200  as  security  for 
the  due  payment  of  the  rent  hereby  reserved, 
and  the  performance  of  the  covenants  herein 
contained,  and  which  it  has  been  agreed  shall  be 
allowed  to  the  said  John  Archbold,  his  executors, 
adiainistrators,  or  assigns  (if  permitted  to  assign), 
in  liquidation  of  the  rent  of  the  premises  hereby 
demised  last  accruing  before  the  determination 
of  the  said  term,  provided  the  several  clauses  and 
covenants  in  these  presents  contained  shall  have 
been,  up  to  the  surrender  of  the  premises  hereby 
.  demised,  faithfully  observed  and  performed,  he, 
the  said  William  Bell,  doth  hereby  for  himself] 
his  heirs,  executors,  administrators,  and  assigns, 


LAND  LAW  ACTS— FAIR  REfiT— continued. 
covenant  with  the  said  John  Archbold,  his 
executors,  administrators,  and  assigns,  that  he, 
the  said  WilUam  Bell,  his  heirs,  executors, 
administrators,  and  assigns,  shall  and  will  pay 
to,  or  allow  out  of  the  rent  hereby  covenanted, 
be  paid  by,  the  said  John  Archbold,  his  execu- 
tors, administrators,  or  assigns,  interest  during 
the  continuance  of  this  demise  upon  the  sum  of 
£200  at  the  rate  of  £5  per  cent,  per  annum  from 
the  date  of  these  presents ;  and  at  the  end  of 
the  said  term,  or  other  sooner  determination  of 
this  demise,  shall  and  will  apply  and  set  off  the 
said  sum  of  £200  in  liquidation  and  discharge 
of  the  previous  year's  rent  thereby  reserved  of 
the  premises  hereby  demised,  provided  that  the 
said  several  clauses  and  covenants  shall  have 
been  faithfully  observed  and  performed."  A 
"  fair  rent "  having  subsequently  been  fixed 
upon  the  holding,  and  there  having  been  a  devo- 
lution of  the  interest  of  both  lessor  and  lessee  : — 
Held,  that  the  covenant  was  applicable  to  the 
statutory  tenancy  so  created  in  the  holding,  and 
that  the  tenant  was  entitled  to  deduct  from  the 
judicial  rent  payable  by  him  the  interest  payable 
to  him  on  the  said  sum  of  £200  under  the 
covenant.     Bell  v.  Archbold 

K.  B.,  [1909]  2  I.  R.  690  ;  41  I.  L.  T.  R.  198 

36. Date  at  which  applicability  of  the 

Act  to  holding  is  to  be  ascertained — Present 
tenancy  determined  prior  to  the  passing  of  the 
Irish  Land  Act,  1909  (9  Edw.  VII.,  c.  42)— 
Construction  of  section  65  (1) — "  Subject  to  the 
provisions  of  the  Land  Law  Acts  " — Land  Law 
(Ireland)  Act,  1896  (59  db  60  Vict.,  c.  47),  s.  5  (1) 
(c)  (ii) — Residence  of  tenant  on  adjoining  holding.] 
To  entitle  an  applicant,  otherwise  duly  qualified, 
to  have  a  fair  rent  fixed  under  section  65  (1)  of 
the  Irish  Land  Act,  1909,  it  is  sufficient  if,  at 
the  time  of  the  application,  the  lands  come 
within  the  provisions  of  the  Land  Law  Acts  in 
that  behalf.  Accordingly,  where  a  present 
tenancy  within  the  definition  of  the  Land  Law 
(Ireland)  Act,  1881,  was  after  the  Land  Law 
(Ireland)  Act,  1896,  and  prior  to  the  passing 
of  the  Irish  Land  Act  of  1909,  determined  by 
notice  to  quit,  and  the  holding  was  relet  for  the 
purposes  of  pasture  to  a  son  of  the  outgoing 
tenant,  who  at  the  time  of  the  application  here- 
inafter mentioned  was  presumed  to  be  dead ; 
and  the  new  tenant,  at  the  date  of  his  application 
to  have  a  fair  rent  fixed  in  respect  of  the  holding, 
was  in  occupation  thereof,  and  resided  on  an  ad- 
joining holding  of  which  also  he  was  the  occupy- 
ing tenant : — Held,  reversing  the  decision  of 
FitzGerald,  J.,  that  a  fair  rent  should  be  fixed. 
Concannon  and  St.  George,  Landlords ;  Keane, 
Tenant,  ante,  p.  429,  followed.  Oaffney,  Tenant  ; 
Fetherstonhaugh,  Landlord  ([1900]  2  I.  R.  417, 
422),  does  not  apply  to  cases  under  section 
65  ( 1 ).  Seilly,  Tenant ;  Lynch  Blosse,  Landlord 
App.,  [1912]  1  I.  R.  445  ;  46  I.  L.  T.  R.  189 
Sub  nom.  Blosse  v.  Reilly. 

37. Deterioration — Postponement  of  case.] 

Where  a  tenant  allowed  the  holding  to  seriously 
deteriorate,  the  Court,  instead  of  dismissing  his 
originating  notice  to  have  a  fair  rent  fixed. 
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adjourned  the  case  for  a  month  to  enable  the 
tenant  to  put  the  holding  into  proper  condition. 
Bunting  v.  Broum  L.  C,  3  N.  I.  J.  R.  68 

38. •  Drainage  Acts  —  "  Judicial  rent" — 

"  Increased  rent"  on  drainage  assessment  fixed 
by  Commissioners  of  Public  Worhs — Not  referred 
to  in  Land  Commission  proceedings — Liability  for 
such  assessment — Land  Act,  1881,  ji.  5.]  A  first 
term  rent  of  £19  63.  Id.  was  fixed  on  the  holding 
in  1882.  In  1891  the  Commissioners  of  Public 
Works  assessed  upon  the  landlord  a  rent-charge 
of  £4  19s.  lOd.  half-yearly  for  22  years  for 
"  arterial  drainage  "  of  350  acres,  of  which  the 
holding  in  question  contained  37  acres  2  roods 
30  perches,  and  in  1892  the  Commissioners  of 
Public  Works  determined  the  proportion  of  such 
assessment  payable  by  the  tenant  of  the  holding 
at  16s.  Id.  yearly.  In  1905  a  second  term  rent 
of  £18  3s.  was  fixed  on  the  holding,  no  reference 
whatever  being  made  to  the  drainage  assess- 
ment, either  in  the  Pink  Schedule  or  the  order  of 
the  Land  Commission  : — Held,  that  the  assess- 
ment of  16s.  Id.  was  still  payable  by  the  tenant 
over  and  above  the  fair  rent  of  £18  3s.  Oabbett 
V.  M'Carthy  (30  L.  R.  I.  720)  and  Ennislcillen 
V.  Seilly  (32  L.  R.  I.  372)  commented  on. 
Minchin  v.  Costello 
Cir.  Cas.,  FUzGibbon,  L.J.,  41  I.  L.  T.  R.  68 

39. Drainage  charge  —  Effect  of  fixing 

fair  rent  on  covenants  in  lease — Drainage  charges.] 
On  the  fixing  of  a  fair  rent  under  section  1  of  the 
Land  Act,  1887,  it  is  open  to  the  parties  by  parol 
agreement  in  Court  to  alter  the  conditions  con- 
tained in  the  lease  with  regard  to  the  incidence 
of  a  drainage  charge.  Tyrrell  v.  Merriman 

Cir.  Cas.,  Madden,  J.,  32  I.  L.  T.  R.  142 

40.  , Fair  rent  — Estoppel  —  Holding   not 

agricultural.]  Where  »  fair  rent  was  fixed  in 
respect  of  a  holding  in  1887,  and  there  was  no 
change  of  circumstances,  the  landlord,  on  an 
application  by  the  tenant  to  have  a  second 
statutory  term  fixed,  cannot,  by  virtue  of  sec- 
tion £  of  the  Land  Law  Act,  1896,  rely  on  the 
point  that  by  reason  of  the  fact  that  a  large 
portion  of  the  holding  consisted  of  cottages 
in  a  village,  the  holding  was  not  substantially 
agricultural  or  pastoral  in  character.  Campbell 
V.  Gillespie  L.  C,  4  N.  I.  J.  R.  214 

41.  Estoppel — Purchase    from    previous 

tenant — Breach  of  statutory  conditions.]  Where 
the  landlord  obtained  a  decree  in  ejectment  for 
non-payment  of  rent  against  a  judicial  tenant, 
and  the  notices  under  the  Land  Act  of  1887  were 
served,  and  a  few  days  before  the  period  for  re- 
demption would  expire  the  then  tenant  sold  the 
holding  to  the  present  tenant,  who  was  accepted 
by  the  landlord  as  tenant  as  from  the  previous 
gale  day.  In  an  application  by  the  present 
tenant  to  have  a  fair  rent  fixed  : — Held,  that  the 
tenant  was  entitled  to  have  a  fair  rent  fixed  on 
the  ground  that  the  landlord  had  permitted  the 
sale  to  be  carried  out  on  the  basis  that  the 
former  tenant  was  selling  to  the  present  tenant 
the  unmutilated  tenancy  of  the  holding.  Oreer 
v.  Gosford  L.  C,  2  N.  I.  J.  R.  230 

42. Fee-farm  grant  set  aside  —  Fine — 

Land  Law  (Ireland)  Act,  1887,  «.  2 — Land  Law 
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(Ireland)  Act,  1881,  s.  8.]  The  Land  Com- 
mission had,  under  section  2  of  the  Land  Law 
(Ireland)  Act,  1887,  set  aside  two  fee-farm  grants 
on  the  ground  that  the  acceptance  thereof  was 
procured  by  threat  of  eviction.  The  grantees 
had  paid  fines  to  the  landlord  in  order  to  obtain 
the  fee-farm  grants.  After  the  fee-farm  grants 
had  been  set  aside,  the  tenants  served  notices 
to  fix  fair  rents  of  their  holdings  : — Held,  that 
in  fixing  the  fair  rents  of  the  holdings  it  was 
competent  for  the  Land  Commission  to  have 
regard  to  the  fines  paid  by  the  tenants  for  the 
fee-farm  grants.  Lanyon,  Landlord  ;  Clinton 
and  Kemoghan,  Tenants 

App.,  [1895]  2  I.  R.  150 

43. Fee-farm  grant — Devolution — Realty 

or  personalty — Land  Law  (Ireland)  Acts — Re- 
demption of  Rent  Act,  1891.]  T.,  being  sui  juris, 
and  being  absolutely  entitled  to  the  grantee's 
interest  under  a  perpetuity  grant,  served  an 
originating  notice  under  the  Redemption  of  Rent 
(Ireland)  Act,  1891,  in  pursuance  of  which  a  fair 
rent  was  fixed  by  the  Irish  Land  Commission 
upon  the  lands.  He  afterwards  died  intestate  : — 
Held,  that  T.'a  interest  in  the  land  became,  on 
the  fixing  of  the  fair  rent  and  was  at  his  death 
personal  estate.  In  re  Temple  and  Lyons's 
Contract  Barton,  J.,  [1912]  1  I.  R.  12  ; 

45  I.  L.  T.  R.  254 

44. Estoppel — Agreement  fixing  fair  rent 

— Non-agricultural  holding — Expiration  of  statu- 
tory term — Notice  to  quit — Land  Law  (Ireland) 
Act,  1881  (44  <fc  45  Vict.,  c.  49),  s.  8  (6)— Land 
Law  (Ireland)  Act,  1896  (59  <fc  60  Vict.,  c.  47), 
s.  3  (1).]  In  the  year  1884  an  agreement  and 
declaration  fixing  a  fair  rent,  made  between  the 
landlord  and  tenant  of  a  holding,  was  filed  in 
the  Irish  Land  Commission  Court  pursuant  to 
section  8  of  the  Land  Law  (Ireland)  Act,  1881. 
At  the  time  of  the  filing  of  the  agreement  the 
holding  was  not  agricultural  or  pastoral,  or 
partly  agricultural  and  partly  pastoral,  within 
the  meaning  of  the  Act.  There  had  been  no 
further  fixing  of  a  fair  rent.  A  successor-in- 
title  of  the  landlord  brought  an  ejectment 
founded  on  notice  to  quit  to  recover  possession 
of  the  holding  : — Held,  that  the  agreement  and 
declaration  precluded  the  landlord  and  his 
successors -in -title  from  objecting  that  the  hold- 
ing was  not  at  the  time  agricultural  or  pastoral, 
or  partly  agricultural  and  partly  pastoral ;  and 
that,  although  the  statutory  term  had  expired, 
the  tenant  was  protected  by  section  3  of  the 
Land  Law  (Ireland)  Act,  1896,  from  having  the 
tenancy  determined  by  notice  to  quit.  O'Connor 
V.  O'Connor  K.  B.,  [1916]  2  I.  R.  148 

45. Grazing  holding — "  Adjoining" — Co- 
tenants.]  Where  a  holding  let  to  be  used  for 
grazing  to  two  co-tenants,  adjoins  the  two 
holdings  on  which  they  reside,  a  fair  rent  can 
be  fixed : — Semble,  the  applicants  are  entitled 
to  have  a  fair  rent  fixed  if  the  holding  adjoins 
that  on  which  one  of  the  co-tenants  resides, 
without  considering  where  his  co-tenant  resides. 
Gore-Jones  and  Henry  v.  Sir  Joselyn  Gore-Booth 
L.  Sub-C,  38  I.  L.  T.  R.  227 
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46. Improvements.]     A  tenant  was  in 

occupation  of  a  holding  prior  to  January,  1868, 
upon  which  was  a  dwellinghouse  erected  by  his 
predecessors.  This  holding  he  surrendered  to 
the  landlord,  and  got  another  farm  on  lease, 
together  with  £200,  for  the  erection  of  a  dwelling- 
house  on  this  holding : — Held,  that  as  in  the 
year  1868  a  tenant  had  no  interest  in  any  of  the 
improvements  made  by  him,  save  on  the  lands 
themselves,  the  judicial  rent  of  £100  be  con- 
firmed, the  tenant  having  no  interest  in  the 
house.  Leahy,  Tenant,  v.  Lord  Kenmare,  Land- 
lord L.  C,  30  I.  L.  T.  37 

47.  —  Improvements Allowances — County 

cess.'\  Claims  for  allowances  respecting  contri- 
butions to  the  county  cess,  out  of  which  the 
county  roads,  bridges,  and  public  buildings  are 
provided,  and  whereby  a  settled  and  progressive 
district  has  been  created  and  an  increased  value 
given  to  the  lands,  cannot  be  taken  into  con- 
sideration in  fixing  the  judicial  rents.  The 
only  question  to  be  taken  into  consideration  on 
such  appUcations  is,  "  Has  the  landlord  taken 
advantage  of  the  advancing  prosperity  of  the 
district  to  unduly  assess  the  tenant  with  rent, 
and  has  that  assessment  encroached  upon  or  in 
any  way  diminished  the  tenant-right  interest  of 
the  tenant  ?  "  In  certain  cases  the  entire  im- 
proved letting  value,  the  result  of  improvements, 
should  be  allocated  between  the  landlord  and 
tenant,  according  to  their  respective  interests 
in  the  holding.  Adams  v.  Dunseath  (16  I.  L. 
T.  R.  15,  59)  commented  on.  Porter,  Tenant, 
V.  The  Duke  of  Abercorn,  Landlord 

L.  Sub-C,  29  I.  L.  T.  R.  151 

48. Improvements  —  Board    of    Works 

loan.}  A  landlord,  at  the  request  of  his  tenants, 
borrowed  from  the  Board  of  Works  money 
which  was  expended  by  the  tenants  in  making 
drains  ;  and  they  paid  him,  during  the  period 
required  for  the  repayment  of  the  loan,  not  only 
the  interest  payable  to  the  Board  of  Works,  but 
also  a  sum  equivalent  to  the  sinking  fund,  till 
the  entire  was  repaid : — Held,  that  the  im- 
prove ments  were  tenants'  improvements. 
Boody  and  others.  Tenants ;  Jones  Westby, 
Landlord 

L.  C,  [1899]  2  I.  R.  229  ;  32  I.  L.  T.  R.  170 

49. Improvements  —  By  tenant — Lease.} 

The  mere  giving  of  a  lease  demising  the  lands 
and  buildings  thereon,  with  the  usual  covenant 
for  keeping  the  buildings  in  repair  and  making 
fences  whether  under  the  Ulster  custom  or  the 
ordinary  law,  does  not  affect  the  tenant's  pre- 
existing right  to  improvements  made  by  him, 
which,  therefore,  are  exempt  from  rent.  Denvir, 
Tenant,  v.  Lord  De  Bos,  Landlord 

L.  Sub-C,  37  I.  L.  T.  R.  100 

50.  Improvements.]  Where  a  memo- 
randum had  been  written  on  the  tenant's  lease 
that  the  rent  was  reduced  in  consideration  of 
the  tenant  making  certain  improvements,  and 
the  tenant  accepted  the  reduced  rent  and 
executed  the  improvements  : — Held,  that  section 
1  (4)  of  the  Land  Law  (Ireland)  Act,  1896, 
applied,  and  that  the  tenant  was  not  entitled 
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to  be  exempted  from  rent  in  respect  of  these 
improvements.     Fuller  v.  Earl  of  Bandon 

L.  C,  32  I.  L.  T.  38 

51. Improvements — Contract  to  make  an 

im/provemeni — Valuable  consideration — Land  Law 
(Ireland)  Act,  1896,  s.  1  (4),  (8).]  Where  a  lease 
of  the  year  1811  contained  a  covenant  by  the 
lessee  to  make  certain  improvements  on  the 
holding,  and  the  tenant  now  applied  to  have  a 
fair  rent  fixed,  he  was  deemed  to  have  been 
fully  compensated  for  such  improvements. 
Holdings  subject  to  the  Ulster  tenant-right 
custom  distinguished.  Morgan,  Tenant,  v. 
Harl  of  Kilmorey,  Landlord 

L.  Sub-C,  30  I.  L.  T.  R.  147 

52.  Improvements  —  Villa  residence  — 

Svb-letting  with  landlord's  consent  —  Improve- 
ments made  by  the  sub-tenant.}  On  a  holding  of 
123  acres  there  were  two  residences,  one  of 
which,  with  2  acres  of  land,  was  sub-let  to  A. 
at  the  rent  of  £42  10s.,  and  A.  in  turn  had  again 
sub-let  at  £100  per  annum  to  B.,  who  subse- 
quently expended  £1,600  on  improving  the 
house  and  ofSces.  On  an  appUcation  by  the 
tenant  to  fix  the  fair  rent : — Held,  that  as 
section  1  (3)  of  the  Land  Act,  1896,  is  wide 
enough  to  include  improvements  made  by  sub- 
tenants,  the  Court  was  bound  to  exempt  from 
rent  the  improvements  made  by  B.,  provided 
such  improvements  added  to  the  letting  value 
of  the  holding,  if  the  only  objection  to  the 
tenant's  claim  to  such  exemption  was  that  the 
improvements  were  not  suitable  to  the  holding. 
Held  further,  that  the  Court  was  bound  to  take 
into  consideration  all  the  circumstances  of  the 
case,  holding  and  district,  and  could  not  merely 
go  upon  the  circumstances  that  before  the  ex- 
penditure of  £1,600  was  incurred  a  letting  was 
made  which  still  subsisted  at  £100.  Gloster  v. 
Byan  L.  C,  33  I.  L.  T.  R.  150 

53. Improvements  —  Ulster    custom  — 

Fences  —  Improvements  —  Custom  applicable  to 
long  leases  and  fee-farm  grants — Land  Act,  1870, 
<5.  1 ;  Land  Act,  1881,  s.  21 ;  Land  Act,  1887, 
s.  1  ;  Redemption  of  Sent  Act,  1891,  s.  1 ;  atid 
Land  Act,  1896,  ss.  1,  14,  49.]  The  holding 
was  originally  held  under  a  lease  binding  the 
lessee  to  make  fences  ;  this  lease  expired  before 
the  passing  of  the  Land  Act,  1881,  and  a  first 
judicial  rent  was  fixed.  The  case  came  on 
to  fix  a  judicial  rent  for  a  second  statutory  term. 
It  was  admitted  by  the  landlord  that  the  holding 
was  subject  to  some  form  of  the  Ulster  custom, 
and  that  the  buildings  were  the  tenant's,  but 
the  landlord  claimed  the  fences  under  the  cove- 
nant to  make  them : — Held,  that  under  the 
Ulster  custom  such  a  covenant  did  not  entitle 
the  landlord  to  rent  on  the  fences.  Semble,  the 
Ulster  custom  may  apply  to  leases  under  the 
Land  Act,  1887,  s.  1,  and  to  long  leases  and  fee- 
farm  grants  imder  the  Redemption  of  Eent 
Act,  1891,  s.  1.  Hurson,  Tenant,  v.  Lowry, 
Landlord  L.  Sub-C,  32  I.  L.  T.  R.  56 

54. Improvements — Made  in  pursuance 

of  covenant — Land  Law  (Ireland)  Act,  1896,  s.  1 — 
Maps  as  evidence.}    A  tenant  is  not  entitled  to 
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be  exempted  from  rent  in  respect  of  improve- 
ments made  in  pursuance  of  a  covenant  in  the 
lease.    Kelly  v.  Des  Veaux 

L.  C,  32  I.  L.  T.  H.  76 

55. Improvements — Fences — Schedule  — 

Map  ■ — ■  Ulster  custom  —  Orchards.^  Where 
portion  of  the  fences  are  the  landlord's  and 
portion  are  the  tenant's,  the  schedule  should 
show  the  portion  which  belongs  to  each  respec- 
tively, but  they  need  not  be  specified  on  the  map. 
Where  the  holding  is  situated  in  a  fruit-growing 
district  and  part  of  it  is  suitable  for  fruit- 
growing, and  is  devoted  to  the  purpose  of  an 
orchard,  this  fact  should  be  taken  into  con- 
sideration in  fixing  the  rent,  and  the  land  should 
not  be  valued  as  mere  agricultural  land.  Be 
The  Cope  Estate  L.  C,  32  I.  L.  T.  R.  170 

56.  — -  Improvements  ■ —  Increased  letting 
value — Allowance  to  tenant  in  respect  of  improve- 
ment-work— Balance  of  increased  letting  value.] 
In  fixing  the  fair  rent  of  a  holding,  the  Land 
Commission  adopted  the  principle  that  after 
making  a  fair  and  hberal  allowance  in  respect 
of  the  tenant's  improvement-works,  the  surplus 
or  balance  of  increased  letting  value  was  the 
property  of  the  landlord  and  not  of  the  tenant, 
and  the  landlord  was  entitled  to  have  a  fair 
rent  fixed  in  respect  of  that  portion  of  his 
property.  Upon  a  special  case  asking  the 
question  whether  the  principle  so  adopted  by 
the  Land  Commission  was  right  in  law  : — Held, 
by  the  Court  of  Appeal  {diss.  Lord  Ashbourne,  C, 
Porter,  M.E..,  and  Holmes,  L.J.),  that  the 
question  should  be  answered  in  the  negative, 
the  majority  of  the  Court  concurring  in  formu- 
lating the  following  propositions  : — ■(!)  That  in 
fixing  the  fair  rent  of  the  holding  the  tenant 
was  entitled,  in  respect  of  the  present  capital 
value  of  his  improvement-works,  to  such  return 
by  way  of  annual  allowance  as  the  Land  Com- 
mission should  determine  to  be  fair,  and  sufficient 
to  satisfy  the  provisions  of  the  Land  Law 
(Ireland)  Act,  1881,  section  8  (9).  (2)  That  if 
the  allowance  so  made  was  measured  by  way  of 
percentage,  merely  upon  the  present  capital 
value  of  the  tenant's  improvement-works,  or  of 
his  expenditure  in  moneys  numbered,  labour, 
and  sMU,  and  if,  after  the  allowance  so  made, 
any  surplus  or  balance  of  increased  letting  value 
due  to  his  improvements  remained,  the  Land 
Commission  was  bound  to  have  regard  in  dealing 
with  such  surplus  or  balance  to  the  matters 
hereinafter  mentioned.  (3)  That  in  fixing  the 
fair  rent  of  the  holding  and  in  dealing  with  the 
surplus  or  balance  aforesaid,  the  Land  Com- 
mission was  bound  to  have  regard  to  the  interest 
of  the  landlord  and  tenant  respectively,  and  to 
consider  all  the  circumstances  of  the  case, 
holding,  and  district,  including  the  amount  of 
such  surplus  or  balance,  and  the  sources  from 
which  the  same  was  derived  ;  treating  the  latent 
or  dormant  resources  of  the  soil,  as  let  by  the 
landlord  to  the  tenant,  as  the  property  of  the 
landlord,  and  treating  the  development  of  those 
resources  by  the  improvement  as  the  act  of  the 
tenant,     (i)  That  it  was  within  the  exclusive 
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jurisdiction  of  the  Land  Commission,  having 
due  regard  to  the  foregoing  principles,  to  con- 
sider and  determine  whether,  and  in  what  pro- 
portions, the  said  surplus  or  balance  should  be 
divided  between  the  landlord  and  the  tenant  in 
fixing  the  fair  rent  of  the  holding.  Per  Lord 
Ashbourne,  C,  Porter,  M.R.,  and  i&olmes,  L.J., 
that  the  principle  adopted  by  the  Land  Com- 
mission was  correct,  and  that  the  question  sub- 
mitted should  be  answered  in  the  affirmative. 
Adams,  Tenant ;  Dunseath,  Landlord  ( No.  2) 
Smyth  V.  Adams 

L.  C,  [1898]  2  I.  R.  709  ;  32  I.  L.  T.  R.  144  ; 
App.,  [1899]  2  I.  R.  504  ;  33  I.  L.  T.  R.  101 

57. Improvements — Suck  Drainage  Act, 

1889 — Increase  of  value  to  the  land— Occupier's 
annuity.]  The  increase  in  the  value  of  land 
resulting  from  the  execution  of  drainage  works 
under  the  Suck  Drainage  Act,  1889,  is  to  be 
arrived  at  in  the  same  way  as  the  value  of  other 
improvements  of  a  similar  kind,  and  this  increase, 
when  ascertained,  and  not  the  amount  of  the 
occupier's  annuity  under  the  Act,  is  to  be  de- 
ducted from  the  gross  fair  rent  in  fixing  the  net 
fair  rent  under  the  Land  Acts.  Healy,  Tenant, 
V.  Trustees  of  Bagot,  Landlord 

App.,  1  N.  I.  J.  R.  283 

58. Increased  letting  value — Public- 
house  on  the  holding — One  of  the  ''  circumstances 
of  the  case  "  to  be  considered  infixing  fair  rent] 
Where  the  holding  included  the  site  for  a  pubUc- 
house  and  grocery  business  where  a  remunera- 
tive business  had  been  carried  on  for  forty 
years,  the  majority  of  the  Court  beiag  of  opinion 
that  by  reason  thereof  the  holdiag  bore  a 
considerable  value  beyond  its  ordinary  agricul- 
tural value  : — Held,  that  the  Court  was  bound 
in  fixing  the  fair  rent  to  take  this  fact  into  con- 
sideration as  one  of  the  "  circumstances  of  the 
case."  Bossborough,  Tenant,  v.  Trustees  of 
Ogilby's  Estate,  Landlords 

L.  C,  34  I.  L.  T.  R.  97 

59.  Jurisdiction — Appeal  by  tenant  not 

in  possession — Stay  on  ejectmeitt — Land  Law 
{Ireland)  Act,  1881,  s.  13.]  The  Land  Com- 
mission has  no  jurisdiction  to  fix  a  fair  rent  on 
appeal  by  a  tenant  who  is  not  in  possession, 
having  been  evicted  after  the  dismissal  (by  the 
County  Court  Judge)  of  his  originating  notice 
to  fix  a  fair  rent  and  before  the  hearing  of  his 
appeal.         Wolseley,  Landlord,  v.  White,  Tenant 

L.  C,  28  I.  L.  T.  R.  151 

60.  Jurisdiction — Power  to  refer  to  Court 

valuers — Beport — Order,  whether  bad  on  its  face — 
Certiorari — Mandamus.]  B.  and  iS.,  two  tenants 
on  the  estate  of  Lord  G.,  having  had  fair  rents 
fixed  by  a  Sub-Commission,  the  landlord  applied 
to  the  Land  Commission  for  a  re-hearing.  Before 
the  cases  were  re-heard,  the  Land  Commission 
sent  down  two  valuers  to  inspect  the  holdings 
and  report.  The  direction  to  the  Court  valuers 
instructed  them  to  visit  the  holdings,  and  if 
they  concurred  with  the  schedule  recorded  by 
the  Court,  and  their  conclusion  as  to  fair  rents, 
report  so  on  a  form  supplied  ;  if  they  saw  reason 
to  differ  substantially  therefrom  they  were  to 
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report  on  another  form,  stating  concisely,  under 
the  respective  headings,  the  matters  only  as  to 
which  they  differed  and  the  consequent  varia- 
tions upon  which  their  estimate  of  the  fair  rent 
of  the  holding  had  been  arrived  at.  The  Court 
valuers  reported,  concurring  with  the  schedule 
of  the  Sub-Commission.  The  appeals  were 
heard  by  the  Land  Commission  who  received 
the  evidence  offered  by  landlord  and  tenants  ; 
but  the  Commission  inspected  and  used  the 
report  of  the  Court  valuers  ;  and,  in  the  result, 
confirmed  the  rents  fixed  by  the  Sub-Com- 
mission : — Held,  that  the  Land  Commission 
acted  within  their  powers  in  making  such 
reference  to  the  Court  valuers,  and  using  their 
report.  The  Land  Commission  made  and 
filed  a  schedule  prescribed  by  section  1  of  the 
Land  Law  Act,  1896,  in  the  form  prescribed  by 
the  Rules  of  January,  1897,  Form  No.  39,  in 
which  there  was  a  statement  under  the  heading 
of  "  Improvements  made  by  the  tenant  "  of 
deductions,  with  the  sums  allowed,  for  "  fences  " 
and  "  buildings  "  respectively,  without  further 
particularising  these  improvements ;  and  a 
statement  that  the  holding  was  subject  to  the 
Ulster  tenant-right  custom,  but  that  no  special 
deduction  had  been  made  when  fixing  a  fair 
rent  on  account  thereof  : — Held,  that  the  order 
of  the  Land  Commission  was  good  on  its  face 
as  sufficiently  compljdng  with  sectioh  1  of  the 
Land  Law  Act,  1896.  An  appeal  to  the  House 
of  Lords  was  held  not  to  lie.  R.  {Earl  of 
Gosford)  V.  Irish  Land  Commission 
Q.B.,App.,  [1899]2LH.399;32LL.T.R.26,78; 
H.  L.,  [1902]  2 1.  R.  696  ;  33 1.  L.  T.  R.  157 
[And  1899,  A.  C.  435] 

61 . Land  used  as  an  adjunct  to  charitable 

Institution — Agricultural  holding — Exempt  from 
rating.']  The  Trustees  of  Malone  Reformatory 
were  in  occupation  of  certain  lands  in  the  city 
of  Belfast,  2^  miles  from  the  centre  of  the  city. 
The  said  lands  were  used  by  the  trustees  of  the 
reformatory  for  many  years  as  a  mixed  farm, 
and  the  produce  of  the  farm  was  mainly  used 
for  the  maintenance  of  the  boys  in  the  reforma- 
tory. The  said  lands  were  exempt  from  rating 
in  the  valuation  lists  as  being  used  for  public 
purposes.  The  Land  Sub-Commission  having 
fixed  a  fair  rent  on  the  said  lands  the  landlords 
appealed  on  the  grounds  inter  alia — (a)  that  the 
occupiers  were  not  the  owners  of  a  present 
tenancy,  nor  persons  entitled  to  have  a  fair 
rent  fixed ;  (6)  that  the  premises  were  accom- 
modation lands  and  townparks,  and  were  taken 
and  used  as  an  adjunct  to  a  charitable  institu- 
tion, and  not  for  profit.  It  was  also  argued 
that  no  tenancy  existed  except  an  agistment 
contract : — Held,  that  the  trustees  were  in 
occupation  of  a  holding  within  the  Land  Law 
(Ireland)  Acts,  that  the  holding  was  worked  for 
profit,  and  that  as  the  user  was  agricultural  the 
trustees  were  entitled  to  have  a  fair  rent  fixed. 
Deacon  v.  Bristow  L.  C,  50  I.  L.  T.  R.  42 

62.  Lease  for  lives  in  being — Agreement 

under  Act  of  1881,  fixing  fair  rent — Devolution  of 
tenant's  interest — Land  Law  {Ireland)  Acts,  1881 
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{s.  8,  aub-s.  6)  and  1887  (s.  1).]  W.  G.  held  a 
farm  of  land  as  lessee  under  a  lease,  dated 
1st  May,  1824,  by  which  the  lands  were  demised 
to  P.  F.,  to  hold  unto  P.  F.,  his  heirs,  executors, 
administrators,  and  permitted  assigns,  for  the 
lives  therein  named.  One  cestui  qui  vie  sur- 
vived W.  G.  On  the  13th  February,  1890, 
an  agreement  and  declaration  fixing  a  fair  rent, 
pursuant  to  section  8,  sub-section  6,  of  the  Land 
Law  (Ireland)  Act,  1881,  was  entered  into 
between  the  landlord  and  W.  G.,  and  duly  filed 
in  the  Court  of  the  Irish  Land  Commission. 
W.  (f.,  on  the  26th  November,  1890,  mortgaged 
the  said  farm,  and  died  on  the  15th  September, 
1891.  The  farm  was  sold  after  his  death,  under 
the  power  of  sale  in  the  mortgage,  and  there 
remained  after  payment  of  principal  and  interest 
due  on  foot  of  the  mortgage,  and  arrears  of 
rent,  a  sum  of  £500  : — Held,  that  the  agreement 
under  the  Act  of  1881  could  only  have  been 
entered  into  on  the  basis  of  a  surrender  of  the 
lease,  and  the  creation  of  a  tenancy  from  year 
to  year  at  the  rent  agreed  upon,  and  that  the 
sum  of  £500,  which  represented  the  tenant's 
interest  in  the  farm,  descended  as  personal 
estate.     In  re  Gray  ;  Gray  v.  Gray 

V.-C,  [1894]  1  I.  R.  65 

63.  Middleman — Leasehold — Application 

to  fix  a  fair  rent  against  an  immediate  landlord, 
who  himself  holds  under  a  lease  to  which  the  Land 
Acts  do  not  apply — Right  of  tenant  in  occupation 
to  have  a  fair  rent  fixed  irrespective  of  the  rights 
of  middle  landlord  —  Land  Law  {Ireland)  Act, 
1881,  ss.  8,  57  and  58.]  Where  the  tenant  of  a 
tenancy  to  which  the  Land  Acts  apply,  so  far 
as  he  and  his  immediate  landlord  are  concerned, 
applies  to  have  a  fair  rent  fixed,  the  Court  will 
not  consider  or  investigate  the  right  of  the 
immediate  landlord  to  have  a  fair  rent  fixed  as 
against  the  head  landlord,  whether  owner  in  fee 
or  otherwise.  O'Neill  v.  Byrne  (unreported)  fol- 
lowed. John-son,  Tenant  v.  Andrews  ( Represen- 
tatives of).  Landlords    L.'Sub-C.,35I.L.T.R.211 

64.  Middleman — Sub-tenant— Agreement 

fixing  fair  rent — Filed  in  Land  Commission — ■ 
How  far  binding  on  superior  landlord — Eject- 
ment— Townparks — Land  Law  {Ireland)  Act, 
1881,  s.  8  (6),  s.  15.]  Where  a  middleman  and 
a  sub-tenant  entered  into  an  agreement,  to 
which  the  head  landlord  was  not  a  party,  fixing 
a  fair  rent  by  consent,  which  was  duly  filed  irj 
the  Land  Commission  under  the  Land  Law 
(Ireland)  Act,  1881,  s.  8  (6)  -.—Held,  that  this 
agreement  was  not  binding  on  the  head  landlord, 
and  did  not  preclude  him  from  contending  that 
the  lands  were  townpark,  and  therefore  outside 
the  Land  Acts  ;  and  that,  therefore,  he  could 
serve  a  notice  to  quit  against  the  middleman 
and  the  sub-tenant.     Clifford  v.  Clifford 

Cir.  Cas.,  Kenny,  J.,  35  I.  L.  T.  R.  103 ; 
1  N.  I.  3.  K-  200 

65. "  Next-of-kin  or  issue  "  of  tenant.— 

Present  tenancy  determined  prior  to  the  passing 
of  the  Irish  Land  Act,  1909 — Construction  of 
section  65  (1).]  M.  K.,  the  father  of  the  appli- 
cant, held  the  lands  of  Shancloon  and  Immonbeg, 
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containing   289   acres,   Government   Valuation 
over  £100,  under  a  leaee  of  the  1st  March,  1867, 
for  a  term  of  thirty-one  years  or  three  lives, 
from  the  1st  June,  1863.    This  lease  contained 
no  provisions  restricting  the  user  of  the  lands, 
which  were  suitable  for  the  purposes  of  a  mixed 
farm,  and  there  was  evidence  that  they  were 
in  fact  so  used.     M.  K.,  who  was  then  acting  as 
agent  for  the  landlord,  on  the  17th  February, 
1887,  signed  two  documents  giving  a  history  of 
the  lands  of  Shancloon  and  Immonbteg,  which 
went  to  show  that  the  main  object  of  the  lease 
of  1867  was    for  the  purposes  of  pasture.     In 
1889  M.  K.  was  adjudicated  a  bankrupt,  and  in 
1891  he  was  evicted  for  non-payment  of  rent, 
and  the  tenancy  was  never  redeemed.       The 
lands    of    Shancloon,    Government    Valuation 
under  £100,  were  let  to  M.  K.'s  wife  for  seven 
years,   and.  on  the  20th  December,   1900,   for 
a  term  of  fifteen  years  from  the  1st  November, 
1898,   for   the    purposes   of   pasture.     On    the 
3rd  June,  1902,  M.  K.'s  wife  assigned  the  holding 
to  her  son,  the  applicant,  who  subsequently  paid 
the  rent,  and  was  given  receipts  in  hs  own  name. 
M.    K.    died    intestate   in    1903,    leaving    the 
applicant,  his  eldest  surviving  son,  heir-at-law. 
Prom  1891  to  her  death  in  1903,  M.  K.'s  wife 
resided   on   the   holding,   and   from    1905   the 
applicant  resided  there,  and  worked  the  lands 
as    a    mixed    farm : — Held,    by  the    Court    of 
Appeal  (afSrming  the  decision  of  FitzGerald,  J.), 
that  the  applicant  came  within  the  provisions 
of  section  65  (1)  of  the  Irish  Land  Act,  1909,  as 
"  one  of  the  next-of-kin  or  issue  "  of  M.  K.,  and 
was  entitled  to  have  a  fair  rent  fixed.      Con- 
cannon  and  St.  George,  Landlords;  Keane,  Tenant 
App.,  [1912]  1  I.  R.  429  ;  46  I.  L.  T.  R.  190  n. 

66.  Non-agrieultural  user — School  hold- 
ing.] The  holding  was  granted  to  the  tenant 
in  1861,  and  consisted  of  2a.  2r.  9p.  of  land, 
with  a  schoolhouse  thereon,  subject  to  the  rent 
of  £8.  Some  time  subsequent  to  1891  the  tenant 
removed  the  schoolhouse.  Recently  the  land 
had  been  put  in  grazing  and  meadow,  and  Itt 
at  £3  a  year.  In  an  application  by  the  tenant 
to  have  a  fair  rent  fixed  : — Held,  that  the  cir- 
cumstances of  the  case  showed  that  the  object 
with  which  the  tenancy  commenced  was  a  non- 
agricultural  object,  and,  also,  that  the  user  of 
the  holding  by  the  tenant  until  a  comparatively 
recent  period  was  not  an  agricultural  or  pastoral 
one,  and  that  the  application  must  be  refused. 
Cosby  V.  Incorporated  Society 

L.  C,  3  N.  I.  J.  R.  71 

67.  Occupation  interest — Holding  in  the 

landlord's  hands  ]  The  ascertainment  of  a  fair 
rent  under  the  Land  Law  (Ireland)  Act,  1896, 
s.  1,  sub-s.  (1)  (a),  should  not  proceed  upon  the 
basis  that  the  holding  is  in  the  landlord's  hands 
free  from  any  tenancy  and  available  for  letting 
to  a  solvent  and  prudent  tenant  desirous  of 
acquiring  a  perrnanent  as  distinguished  from  a 
temporary  tenancy ;  inasmuch  as  the  assump- 
tion that  the  holding  is  in  the  landlord's  hands 
would  necessarily  involve  the  element  of  com- 
petitive value,  which  ought  to  be  excluded  in 
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estimating  a  fair  rent.     No  deduction  is  to  be 
made  from  such  rent  in  respect  of  occupation 
interest.      Ripley,  Tenant ;  Macnaghten,  Land- 
lord L.  C,  [1899]  2  I.  R.  446 

68. Order  deeming  a  tenant  to  be  a 

purchaser — Offer  of  Estates  Commissioners — 
S.  19.]  After  an  order  has  been  made  under  the 
Land  Act  of  1903,  deeming  a  tenant  to  have 
accepted  an  offer  made  to  him  by  the  Land 
Commission,  there  is  no  jurisdiction  to  fix  a  fair 
rent.      Jf '  Oloin  v.  Irish  Land  Commission 

L.  J.,  41  I.  L.  T.  R.  67 

69.  — -  Originating  notice  to  fix  fair  rent — 
Transfer  of  proceedings — Undertaking  not  to 
institute  proceedings  against  tenant  pending  hear- 
ing of  application — Ejectment  for  non-payment 
of  rent — Decree — Estoppel.']  An  originating 
notice  to  have  a  fair  rent  fixed  in  the  County 
Court  was  served  by  a  tenant  in  December,  1905, 
and  on  March  10,  1906,  an  order  was  obtained 
by  the  landlord  transferring  the  proceedings 
from  the  County  Court  to  the  Land  Commission. 
This  order  was  obtained  upon  an  affidavit  by  the 
landlord's  agent  stating  that  the  transfer  pro- 
ceedings were  not  brought  for  the  purpose  of 
delay,  but  for  the  sole  purpose  of  having  the  rent 
fixed  by  the  Land  Commission  instead  of  the 
County  Court  Judge.  The  order  was  made  on 
the  terms  that  no  proceedings  by  ejectment  or 
otherwise  should  be  instituted  pending  the  fixing 
of  the  fair  rent.  On  February  15,  1906,  the 
landlord  had  issued  a,  Civil  Bill  ejectment  for 
non-payment  of  rent,  and  on  March  13,  1906, 
without  any  defence  a  decree  in  ejectment  was 
granted.  On  May  1  a  caretaker  notice  was  served 
on  the  tenant,  and  when  the  fair  rent  application 
came  before  the  Sub-Commission  in  December, 
1906,  it  was  dismissed  on  the  ground  that  the 
tenancy  had  been  determined.  In  an  action  by 
the  tenant  to  have  it  declared  that  he  was,  not- 
withstanding, the  decree  in  ejectment,  a  present 
tenant  of  the  holding,  and  entitled  as  such 
tenant  to  have  a  fair  rent  fixed  : — Held  (reversing 
Barton,  J.,  42  I.  L.  T.  R.  8),  that  the  action 
should  be  dismissed,  as  it  was  not  founded  upon 
any  known  equity,  because  by  plaintiff's  own 
conduct  his  status  as  a  tenant  had  ceased  when 
the  fair  rent  application  came  before  the  Court, 
and  that  the  undertaking  in  the  order  transfer- 
ring the  proceedings  could  not  apply  to  an 
accrued  arrear  in  respect  of  which  at  the  time 
a  Civil  Bill  in  ejectment  had  been  issued. 
Warnock  v.  Johnston    App.,  42  I.  L.  T.  R.  8,  155 

70. Previous  originating  notice  dis- 
missed— Compromise  of  appeal  from  such  dis- 
missal— Estoppel.]  On  an  application  to  fix  a 
fair  rent  it  appeared  that  in  1887  the  tenant 
had  served  an  originating  notice  to  fix  the  fair 
rent,  and  in  January,  1888,  the  Sub-Commis- 
sion on  the  hearing  of  that  application,  decided, 
that  the  holding  was  residential,  and  not  agri- 
cultural, and  dismissed  the  application.  From 
that  order  the  tenant  had  served  notice  of 
appeal,  in  1888,  but  did  not  proceed  with  such 
appeal : — Held,  that  as  the  Court  came  to  the 
conclusion  on  the  facts  that  the  landlord  and 
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tenant  had  at  that  time  agreed  to  settle  and 
arrange  out  of  Court  for  a  temporary  reduction, 
the  result  was  not  to  affirm  the  order  of  the 
Sub-Commission,  but  to  withdraw  all  litigation, 
and  the  order  of  the  Sub-Commission,  made  in 
1888,  did  not  act  as  an  estoppel  to  the  tenant's 
present  application.  Eckfort,  Tenant,  r.  Shortt, 
Landlord 

L.  C,  37  I.  L.  T.  R.  219  ;  4  N.  I.  J.  R.  29 

71. Renewal  of  application — Act,  1896, 

s.  50.]  The  effect  of  section  50  of  the  Land 
Law  (Ireland)  Act,  1896,  is  that  an  application 
to  fix  a  fair  rent  whoh  failed  under  the  earlier 
Acts  is  not  to  be  dismissed,  if  brought  forward 
again,  merely  because  it  was  not  sustainable,  or 
was  dismissed,  under  a  previous  law.  But  the 
section  does  not  allow  a  proceeding  to  be  brought 
a  second  time  merely  for  the  purpose  of  having 
a  re-trial  of  a  question  of  fact,  upon  which  the 
law  has  not  been  altered.  Buccleugh  {Duke  of) 
and  another,  Landlords ;    Bainey,  Tenant 

L.  C,  App.,  [1899]  2  I.  R.  369,  372 

72. Sale  of  present  tenancy  in  con- 
sequence of  a  breach  of  a  statutory  condition — 
Bankruptcy  of  tenant — Sale  in  bankruptcy — Right 
of  purchaser  to  apply  to  fix  u,  fair  rent  for  the 
second  term.]  S.,  a  tenant  of  a  farm  in  the 
County  of  Armagh,  had  a  fair  rent  fixed  for  the 
first  term  in  July,  1891.     On  the  17th  September, 

1895,  S.  was  adjudicated  bankrupt  on  his  own 
petition.  K.  purchased  the  farm  in  the  bank- 
ruptcy of  S.,  and  the  sale  was  confirmed  by  the 
Court.  In  1906,  K.  applied  to  fix  a  fair  rent  for 
a  second  term : — Held  (affirming  the  decision 
of  FitzGerald,  J.),  that  this  was  not  a  sale  of  a 
present  tenancy,  in  consequence  of  a  breach  of  a 
statutory  condition  within  the  meaning  of 
section  20  of  the  Land  Law  (Ireland)  Act,  1881, 
and  that  the  tenant  was  entitled  to  have  a  fair 
rent  fixed  for  the  second  term.  Knipe  v.  Riddall 

App.,  [1908]  1  I.  R.  104 

73.  Schedule — Land  Commission — Land 

Law  (Ireland)  Act,  1896,  s.  1.]  The  Land  Com- 
mission, on  re-hearing  a  case  from  the  Sub- 
Commission,  is  bound  to  ascertain  and  record, 
in  form  of  a  schedule,  the  matters  mentioned 
in  section  1  of  the  Land  Law  (Ireland)  Act, 

1896.  Cope,  Landlord  ;    Cunningham,  Tenant 

L.  C,  31  I.  L.  T.  R.  12  ; 
App.,  [1897]  2  I.  R.  467  ;  31  I.  L.  T.  R.  37 

74.  Seaweed — Exercise  by  tenant  of  privi- 
lege over  land  belonging  to  landlord — Land  Law 
(Ireland)  Act,  1896,  s.  9  (1).]  A  tenant  who, 
along  with  other  persons  not  tenants  of  the  same 
landlord,  has  been  licensed  on  payment  to  cart 
seaweed  off  land  belonging  to  his  landlord, 
held  not  to  enjoy  this  privilege  by  virtue  of  his 
tenancy.     Derham  v.  Hamilton 

L.  C,  31  I.  L.  T.  R.  120 

75. Second  term  rents.]     Where  second 

term  rents  are  to  be  fixed  the  whole  case  must 
be  re-heard.     Anon.    L.  Sub-C,  30  I.  L.  T.  193 

76. Service    of    notice    on    landlord — 

Notice  served  on  agent — Landlord  dead — Order  set 
aside.']  Where,  after  the  death  of  C,  the 
tenant,  believing  that  he  was  still  living,  served 
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on  C.'s  agent  an  originating  fair  rent  notice  in 
which  C.  was  named  as  the  landlord,  and  the 
Land  Sub-Commission,  on  the  strength  of  an 
affidavit  of  service  on  the  landlord's  agent,  fixed 
a  fair  rent.  On  the  application  of  the  person 
in  whom  C.'s  interest  had  become  vested : — 
Held,  that  the  originating  notice  and  the  order 
fixing  a  fair  rent  should  be  set  aside.  Captain 
Courtenay,  Landlord  ;  Joseph  Thompson,  Tenant 
L.  C.  40  I.  L.  T.  R.  72 

77.  ■-  Size  of  holding.]      Regan  v.  Barrett 

L.  Sub-C.,  44  I.  L.  T.  11 

78. Sub-letting  of  houses  erected  by  the 

tenant — Distribution  of  the  profit  therefrom, 
between  the  landlord  and  tenant — Land  Act,  1881, 
a.  8 — Act,  1896,  s.  7.]  Where  a  holding  is  so 
situated,  as  regards  a  city  or  a  town,  that  the 
tenant  is  enabled  to  erect  and  sub-let  at  a  profit 
houses  thereon,  which  do  not  exclude  him  from 
the  Land  Acts,  the  landlord  is  entitled  to  a  share 
of  such  net  profit  in  the  fair  rent.  Torley, 
Tenant,  v.  Gordon,  Landlord 

L.  Sub-C,  32  I.  L.  T.  R.  15 

79.  Sub-letting  —  DwelUnghouse.]    The 

tenant  sub-let  the  dweUinghouse  on  the 
holding,  as  he  alleged,  with  the  consent  of  the 
then  landlord,  and  after  the  hearing  before  the 
sub-Commission,  who  fixed  a  fair  rent,  the  sub- 
tenant signed  an  agreement  in  which  he  acknow- 
ledged that  he  was  only  in  possession  as  a  care- 
taker. On  appeal  from  the  order  of  the  Sub- 
Commission  fixing  a  fair  rent  : — Held,  that  on 
the  entire  evidence,  the  tenant  had  failed  to 
prove  the  consent  of  the  landlord  to  the  sub- 
letting, and  that  the  order  of  the  Sub-Com- 
mission must  be  discharged.  Vaughan  v.  Greer 
L.  C,  2  N.  I.  J.  R.  240 

80. Sub-letting — Non-residence  of  tenant.] 

Where  the  tenant  sub-let  portion  of  the  dweU- 
inghouse on  the  holding,  and  he  did  not  reside 
on  the  holding  : — Held,  that  he  could  not  have 
a  fair  rent  fixed.     M'lntyre  v.  LiddeU 

li.  C,  3  N.  I.  J.  R.  69 

81. Sub-tenancies  created  by  lessee  in 

part  originally  sublet — Right  of  lessee  on  expira- 
tion of  lease  to  have  fair  rent  fixed  on  remainder 
of  holding — Land  Law  (Ireland)  Act,  1896 
(59  tfc  60  Vict,  u.  47),  s.  7,  sub-s.  3.]  Where  by 
a  lease  lands  are  demised  subject  as  to  a  part 
thereof  to  sub-tenancies,  and  such  part  is  sub- 
let at  the  expiration  of  the  lease,  the  lessee  is 
entitled  under  section  7,  sub-sec.  3,  of  the  Land 
Law  (Ireland)  Act,  1896,  to  have  a  fair  rent 
fixed  on  the  remainder  of  the  lands,  being  in  liia 
occupation,  notwithstanding  that  the  original 
sub-tenancies  had  determined  during  the 
currency  of  the  lease,  and  new  sub-tenancies 
had  been  created  by  the  lessee,  without  the 
consent  of  the  lessor,  in  the  part  sub-let  at  the 
date  of  the  lease.  Blakes,  Tenants  ;  Sampson, 
Landlord 

App.,  [1916]  1 1.  R.  104  ;  50  I.  L.  T.  R.  129 

82. Temporary  convenience  —  Lease  — 

Family  settlement.]  Where  a  lease  of  lands  was 
made  to  A.  for  the  lives  of  A.  and  B.,  his  wife, 
and  A.  assigned  part  of  the  lands  to  C,  his  son. 
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for  the  residue  of  the  term,  on  condition  of  his 
maintaining  A.  and  B.,  and  0.  subsequently, 
being  desirous  of  getting  rid  of  the  obligation 
to  maintain  A.  and  B.,  sub-demised  part  of  the 
lands  to  A,,  and  A-  having  predeceased  B. : — 
Held,  that  on  B.'s  death,  her  personal  represen- 
tatiye  was  entitled  to  have  a  fair  rent  fixed,  and 
that  the  letting  was  not  one  for  the  temporary 
convenience  of  the  landlord.  M'Qowan  v. 
M'Gowan  L.  C,  1  N.  I.  J.  R.  224 

83. •  Tenant  paying  special  public  health 

charge — Basis  on  which  rent  to  be  fixed — Local 
Government  (Ireland)  Act,  ss.  54  (9),  52  (2), 
57  (1).]  Under  section  54  (9)  of  the  Local 
Government  (Ireland)  Act,  1898,'  when  a  fair 
rent  is  fixed  after  the  appointed  day,  the  tenant's 
right  of  deduction  in  respect  of  special  charges 
within  that  sub-section  is  gone,  and  the  fair 
rent  must  be  fixed  on  the  basis  that  the  tenant 
pays  the  whole  of  such  charges.  The  payment 
of  such  charges  should  be  taken  into  account  as 
a  circumstance  of  the  case,  and  consideration 
should  be  taken,  on  the  one  hand,  of  the  benefit 
to  the  holding  arising  from  the  existence  of  such 
public  health  or  other  special  works,  and  the 
value  of  that  benefit  should  be  included  in  the 
estimate  of  the  aoreable  rent ;  and,  on  the  other 
hand,  the  charge  payable  by  the  tenant  in 
respect  thereof  should  be  treated  as  a  special 
outgoing  affecting  the  holding.  The  Pink 
Schedule  should  show  that  this  has  been  done. 
Finnamore  v.  Bury         L.  C,  37  I.  L.  T.  R.  76  ; 

3  N.  I.  J.  R.  14S 

84. Tenants  in  common.]   On  the  death 

of  Bridget  Ourran,  the  original  tenant  of  the 
holding,  her  sons,  John  and  Patrick,  went  into 
occupation  of  separate  portions  of  the  holding 
with  the  knowledge  and  consent  of  the  landlord, 
but  the  rent  receipts  were  given  in  the  name  of 
the  representatives  of  the  original  tenant.  On 
John's  and  Patrick's  deaths  their  widows  con- 
tinued in  occupation  of  their  respective  portions . 
In  an  application  by  Anne  Curran,  the  widow  of 
John  Curran,  to  have  a  fair  rent  fixed  on  the 
separate  portion  occupied  by  her  :• — Held,  that 
Patrick  and  John  Curran  were  tenants  in 
common  of  the  holding,  and  that  they  worked 
and  occupied  separate  portions  thereof,  and  that 
the  tenant  was  entitled  to  have  a  fair  rent  fixed. 
Curran  v.  Musgrave 

L.  C,  2  N.  I.  J.  R.  240 

85.  Title  —  Occupancy  —  "  Tenant" — 

Notice  of  withdrawal — Land  Law  (Ireland)  Act, 
1881,  «s.  8,  9,  14.]  Where  rent  receipts  were 
given  to  the  applicant "  as  the  representative  of 
the  late  P.  O.,"  though  he  never  took  out 
administration  to  P.  C,  and  was  never  acknow- 
ledged by  the  landlord  as  tenant,  an  application 
to  dismiss  the  originating  notice  to  fix  a  fair 
rent  (which  had  been  served  after  the  death  Of 
P.  C.  intestate)  was  refused.  Fox  v.  Langan 
(26  I.  L.  T.  E.  124)  not  followed.  Carroll  v. 
Burke  L.  Sub-C,  30  I.  L.  T.  R.  52 

86.  Turbary.]     Where  a  lease  reserved 

the  turbary  absolutely  to  the  landlord,  but  the 
tenant  was  in  the  habit  for  many  years  of  cutting 
turf  with  the  knowledge  and  acquiescence  of  the 


LAND  LAW  ACTS— FAIR  ViEST— continued. 
landlord : — Held,  that  section  9  of  the  Landl 
Law  (Ireland)  Act,  1896,  appUed,  and  the  rent 
so  fixed  accordingly.     White  v.  Grehan 

L.  C,  30  I.  L.  T.  555 
87.  Ulster  custom.]  In  Ulster  tenant- 
right  cases  the  Court  will  presume  that  all  the 
visible  improvements  they  find  on  the  lands 
have  been  made  by  the  tenant ;  subject  to  the 
tenant  furnishing  the  landlord  or  his  agent  with 
details  of  the  improvements  which  he  claims 
and  subject  to  evidence  by  the  landlord  that  he 
made  or  contributed  to  the  improvements.  In 
the  Matter  of  the  Estate  of  Macartney 

L.  Sub-C,  30  I.  L.  T.  454^ 

88. Very  recent  letting.]     Held,  where 

the  date  of  the  letting  is  recent,  and  no  change 
of  circumstances  can  be  shown,  the  rent  should 
not  be  changed.  Murphy,  Tenant ;  Hickson, 
Landlord  L.  C,  34  I.  L.  T.  176 

89. "  Unreasonable  conduct  "  on  part 

of  tenant.]    8haw  v.  Elliott  41 1.  L.  T.  290 

Bona  fide  occupation — Agistment 

[1909]  1  I.  R.  223  ;  43  I.  L.  T.  R.  208 
See  Agistment. 

■  Deduction  of  half  county  cess 

40  I.  L.  T.  R.  132 
See  Local  Government — Rates.    15. 

Fixed    in    respect    of    future    tenancy — 

Unappealed  against — Effect  of 

35  I.  L.  T.  R.  187 
See  Land  Law  Acts — Future  Tenant.    9. 

Fixed  under  Eedemption  of  Rent  Act — 

Liability  to  tithe  rentoharge 
[1904]  2  I.  R.  200  ;  36  I.  L.  T.  R.  226  ; 
37  I.  L.  T.  R.  128  ;  3  N.  I.  J.  R.  171 
See  Tithe  Rentcharge — Liability  to.    7. 

Judicial  rent  less  than  rent  reserved  by 

lease — Account  not  taken  of  over-pay- 
ments by  tenant — Right  of  action 
[1895]  2  I.  R.  70,  82  ;  28  I.  L.  T.  100  ; 
29  I.  L.  T.  2ie 
See  Landlord  and  Tenant — Rent.    18. 

Lands    held    under    perpetuity    grant — 

Effect  of  order — Conversion 

45  I.  L.  T.  R.  254 
See  Conversion.    6. 

Occupation     interest — Case    stated     for 

Court  of  Appeal      [1899]  2  I.  R.  453  x 
33  I.  L.  T.  R.  63: 
See  Practice — Case  Stated.     1. 

Tenancy  arising  on  determination  of  lease 

pur  autre  vie  [1910]  1  I  R.  151 

See  Landlord  and  Tenant — Lease.    38. 

LAND  LAW  ACTS— FUTURE  TENANT. 

1.  A  tenant  went  into   occupation  of 

his  holding  under  a  lease,  dated  November  25, 
1874,  for  seven  years,  from  November  1,  1874. 
The  lease  expired  in  November,  1881,  and  in 
March,  1882,  an  agreement  was  endorsed  on  the 
lease  under  which,  "  for  the  temporary  con- 
venience of  the  tenant,"  he  was  to  hold  until 
October  30,  1882,  subject  to  the  terqis  of  the 
lease.  In  1884  a  fresh  lease  was  entered  into 
in  the  same  terms  as  the  lease  of  1874.  Since 
its  expiration  the  tenant  had  been  in  occupation, 
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as  a  tenant  from  year  to  year : — Held,  that, 
•especially  by  the  acceptance  of  the  lease  of  1884, 
the    tenancy    was    a    future    one.     Bently    v. 
Maunmll  L.  Sub-C,  31  L  L.  T.  357 

2. Agreement  that  the  tenancy  should 

be  subject  to  statutory  conditions,  as  defined  in 
section  5  ol  the  Land  Act,  1881 — Land  Act, 
1896,  s.  18.]  Where  a  present  tenancy  had,  in 
1886,  been  duly  determined  within  section  20  of 
the  Land  Act,  1881,  by  eviction  for  non-pay- 
ment of  rent,  and  where  the  landlord,  in  1890, 
let  to  a  new  tenant  on  the  terms  that  the  tenancy 
should  be  subject  to  all  the  incidents  of  a  ten- 
ancy subject  to  statutory  conditions  as  defined 
in  section  5  of  the  Land  Act,  1881  : — Held,  that 
the  new  tenant  was  a  future  tenant,  and  was 
not  entitled  to  have  a  fair  rent  fixed.  Caffrey, 
Tenant,  v.  Clive,  Landlord 

L.  C,  37  I.  L.  T.  B.  35 

3.  Assignee — "  Lands."']    Section  65  of 

the  Irish  Land  Act,  1909,  is  confined  in  its 
operation  to  the  classes  of  persons  mentioned 
in  subsection  (1)  (a)  and  (6)  of  that  section,  and 
does  not  extend  to  the  assignee  of  a  next-of-kin 
of  a  "  present  tenant"  (Doogan's  Case).  A 
future  tenant  cannot  get  the  benefit  of  the  pro- 
visions of  section  65  unless  he  is  in  occupation 
of  the  lands  comprised  in  the  original  letting,  or 
some  part  of  the  same.  The  occupation  of  a 
holding  which  he  has  accepted  in  substitution 
for  his  original  holding  will  not  bring  him  within 
the  terms  of  the  section  (M'Fadden^s  Case). 
Vlphert  V.  Doogan  and  M'  Fadden      i 

L.  Sub-C,  44  I.  L.  T.  R.  212 

4. Contract  that  tenant  was  to   have 

the  benefit  of  future  legislation — Act,  1896,  ss.  10, 
17,  18.]  By  agreement,  dated  August  31,  1886, 
made  between  B.  and  M.,  after  reciting  that  M. 
had  proposed  to  B.  to  become  his  future  tenant 
for  the  term  and  at  the  rent  thereafter  men- 
tioned of  portion  of  the  lands  of  K.,  previously 
occupied  by  M.,  B.  agreed  to  let  the  said  lands 
to  M.  for  the  term  of  twenty-one  years  from 
May  1,  1886,  at  the  rent  of  £27  10s.  The  agree- 
ment further  provided  that  in  the  event  of  any 
Act  of  Parliament  being  passed  whereby  tenants 
holding  under  leases  theretofore  made  should 
have  extended  to  them  the  benefits  of  the  Land 
Law  (Ireland)  Act,  1881,  or  any  other  Act  to  be 
passed  dealing  with  the  relationship  of  landlord 
and  tenant  in  Ireland  where  tenants  hold  imder 
lease,  it  was  agreed  that  M.,  his  executors,  ad- 
ministrators, or  assigns  should,  in  respect  of  the 
lands  and  the  tenancy  thereby  created,  be 
entitled  to  the  benefit  of  any  Act  so  to  be  passed. 
At  the  date  of  the  agreement  B.  was  tenant-for- 
life  of  the  lands.  B.  died,  and  was  succeeded 
by  his  son  as  tenant  in  tail  in  remainder.  On 
'October  16,  1896,  M.  served  notice  to  fix  a  fair 
rent.  The  provisions  contained  in  the  Rules 
of  1897,  rr.  164-170,  had  not  been  complied 
with  : — Held  (reversing  the  decision  of  the  Land 
■Commission),  that  the  tenant  was  not  entitled 
to  have  a  fair  rent  fixed.  M'Carthy,  Tenant; 
Bennett.  Landlord  L.  Sub-C,  32  I.  L.  T.  449  ; 
App.,  [1899]  2  I.  R.  622 
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5. Future  tenancy  in  part  of  holding— 

Amendment  of  notice.']  An  originating  notice  to 
fix  a  fair  rent  was  served  by  the  administrator 
of  a  deceased  tenant  for  two  fields  near  New- 
castle, Co.  Down.  One  of  the  fields,  containing 
about  3  acres  and  35  perches,  was  held,  pre- 
viously to  1880,  at  a  rent  of  £3  16s.  6d.,  which 
was  raised  in  1880  to  £6  Ss.  4d.  The  other 
field,  containing  about  3  acres  and  17  perches, 
formed  part  of  a  holding  held  under  a  lease 
of  December  7,  1836,  at  a  rent  of  £9  Os.  6d.,  of 
which,  the  deceased  tenant  contributed  the  pro- 
portionate part  of  £3  9s.  On  the  expiration  of 
the  lease  in  1898  the  landlord  obtained  possession 
of  the  entire  holding  comprised  therein,  in- 
cluding the  field  of  3  acres  and  17  perches.  The 
deceased  tenant  took  the  two  fields  of  3  acres 
and  35  perches  and  3  acres  and  17  perches  as 
one  holding  at  a  rent  of  £8,  under  an  agreement 
of  May  31,  1899.  The  applicant  at  the  hearing 
applied  to  have  the  notice  amended  by  striking 
out  the  field  of  3  acres  and  17  perches  as  held 
under  a  future  tenancy,  and  Umiting  the  apphca- 
tion  to  the  other  field  at  a  rent  of  £6  3s.  4d., 
which  had  been  paid  for  that  field  up  to  the 
agreement  of  May  31,  1899  : — Held,  that  the 
application  to  amend  the  notice  ought,  under 
the  circumstances,  to  be  refused,  and  the  case 
dismissed  on  the  ground  that  the  holding  was 
held  imder  a  future  tenancy  by  the  agreement 
of  May  31,  1899.     Machin  v.  Earl  Anneeley 

L.  Sub-C,  38  I.  L.  T.  R.  128 

6. Future  tenant— Act  of  1909.]    Ventry 

V.  M'  Carthy  L.  Sub-C,  44  I.  L.  T.  69 

7. Improvements — Buildings.]  A  tenant 

who  was  evicted  and  subsequently  reinstated 
as  a  future  tenant,  and  who  apphed  to  have  a 
fair  jent  fixed  by  virtue  of  section  65  of  the 
Iris*  Land  Act,  1909,  is  entitled  to  all  the 
privileges  conferred  upon  a  present  tenant  by 
the  Land  Law  (Ireland)  Acts  as  regards  improve- 
ments made  by  him  on  the  holding.  The 
eviction  and  subsequent  reinstatement  of  a 
tenant  as  a  future  tenant  is  not  valuable  con- 
sideration which  entitles  the  landlord  to  claim 
improvements  made  by  the  tenant,  as  belonging 
to  the  landlord.     Bennett  v.  Sheehan 

L.  Sub-C,  44  I.  L.  T.  266 

8. Assignee     from    stranger — Judicial 

lessee — Widow — "  Subject  to  the  provisions  of  the 
Land  Law  Acts  " — Land  Law  [Ireland)  Act,  1881, 
ss.  10,  51— Irish  Land  Act,  1909,  s.  65.— A 
present  tenancy  within  the  definition  of  the 
Land  Law  (Ireland)  Act,  1881,  was  determined 
after  the  passing  of  that  Act  and  the  holding 
granted  to  a  new  tenant  under  a  judicial  lease 
for  sixty-one  years.  The  widow  of  the  original 
tenant  subsequently  purchased  the  interest  of 
the  new  tenant  and  entered  into  occupation : — 
Held,  that  the  widow  was  not  entitled  as  next- 
of-kin  of  the  original  tenant  to  have  a  fair  rent 
fixed  by  virtue  of  s.  65  of  the  Irish  Land  Act, 
1909.     Gaimes,  Landlord  ;    Tuite,  Tenant 

L.  C,  48  I.  h.  T.  R.  82 

9. Jurisdiction     of     Sub-Commission — 

Effect  of  order  fixing  rent.']      Where  in  the  case 
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of  a  future  tenancy  the  Sub-Commission  had 
made  an  order  fixing  a  fair  rent,  which  order  was 
unappealed  against,  and  where  subsequent  pro- 
ceedings were  taken  by  the  landlord  against 
the  tenant  for  rent : — Held,  that  the  Sub-Com- 
mission had  acted  within  their  general  jurisdic- 
tion, and  that  the  order  was  binding  on  the 
Court  in  the  present  case.  Fingall  v.  Everard 
(35  I.  L.  T.  R.  134)  distinguished.  O'Borke  v. 
Donnelly  Palles,  C.B.,  35 1.  L.  T.  R.  187; 

1  N.  I.  J.  B.  272 

10.  — —  Lease  granted  by  tenant-lor-life— 
Tenant  allowed  to  remain  in  possession  by  re- 
mainderman.} Where  a  tenant-for-life  let  the 
holding,  and  after  his  death  the  tenant  was 
allowed  to  remain  in  possession  by  the  remain- 
derman, who  accepted  rent  from  him  : — Held, 
that  thereby  a  future  tenancy  was  created. 
Fitzsimons,   Tenant,  v.  Ellis,  Landlord  (No.  2) 

L.  Sub-C,  30  I.  L.  T.  R.  32 

11.  New  tenant — Old  tenancy  determined 

— Consent  of  landlord.]  A  landlord  obtained 
a  decree  in  ejectment  for  non-payment  of 
rent  against  a  judicial  tenant,  the  decree 
was  executed,  the  tenant  put  into  possession 
as  a  caretaker,  the  period  for  redemption 
expired  and  the  tenancy  was  not  redeemed, 
the  landlord  subsequently  entered  into  an  agree- 
ment with  T.,  letting  him  portion  of  the  lands 
as  a  yearly  tenancy,  which  recited  that  the  lands 
were  in  the  landlord's  possession  freed  and  dis- 
charged from  the  old  tenancy,  and  from  all 
rights  thereunder.  On  an  application  by  T.  to 
have  a  fair  rent  fixed : — Held,  that  in  the  absence 
of  evidence  of  a  consent  by  the  landlord  that  T. 
should  be  deemed  a  present  tenant,  he  was 
a  future  tenant  and  was  not  entitled  to  have  a 
fair  rent  fixed ;  and  that  in  the  circumstances 
of  the  case  the  omission  by  the  landlord  to  inform 
T.  that  he  would  be  a  future  tenant  could  not 
amount  to  a  consent  within  the  meaning  of  the 
18th  section  of  the  Act  of  1896.  Thompson  v. 
Gordon  L.  C,  1  N.  L  J.  R.  247 

12.  — -  Notice  to  quit  served  by  agreement— 
Substitution  of  one  tenant  for  another — Determina- 
tion of  tenancy — Land  Law  (Ireland)  Act,  1881, 
s.  20 — Land  Law  (Ireland)  Act,  1896,  ss.  17  and 
18.]  The  tenant  of  a  present  tenancy  emigrated 
to  America  and  was  unheard  of  for  more  than 
seven  years.  His  son  continued  in  occupation, 
and  in  order  that  he  might  be  formally  recognised 
as  tenant  it  was  agreed  between  him  and  the 
landlord  that  a  notice  to  quit,  addressed  to  the 
father,  should  be  served.  Upon  the  expiration 
of  the  notice  possession  was  given  up  to  the 
bailiff  of  the  landlord,  and  on  the  same  day  a 
new  letting  substantially  identical  in  terms  with 
the  old  one  was  made  to  the  son  : — Held  (Cherry, 
L.J.,  dissenting),  that  the  present  tenancy 
which  had  existed  was  determined  by  the  notice 
to  quit,  and  that  the  son  was  not  entitled  to 
have  a  fair  rent  fixed.     Blosse  v.  BeiUy 

App.,  44  I.  L.  T.  R.  247 

13. Purchase    of    tenant's    interest   in 

portion  of  holding — Agreement  by  purchaser  to 
take  from  landlord  as  future  tenancy — Land  Law 
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(Ireland)  Act,  1881  (44cfc45  Vi-J.,  c.  49),  s.  20, 
proviso  (1),  s.  22.]  In  1893,  K.,  who  had  for 
some  years  held  as  tenant  or  in  conacre  from  0. 
two  acres,  portion  of  land  held  by  G.  as  tenant 
to  H.,  agreed  with  G.  to  buy  his  interest  in 
those  two  acres  for  £25.  H.  agreed  to  accept 
K.  as  tenant,  at  £4  a  year,  and  a  written  agree- 
ment was  entered  into,  by  which  K.  agreed 
to  take  from  H.,  as  a  future  tenancy,  the  said 
two  acres  at  the  yearly  rent  of  £4,  and  to  pay 
£25  for  the  interest  in  the  holding.  The  £25 
was  paid  direct  to  G.  : — Held,  distinguishing 
Boyd  V.  Tredeniek  ([1896]  2  I.  R.  364),  that  K. 
was  a  future  tenant.  Kelly,  Tenant  ;  Hamilton, 
Landlord 

L.  C,  [1897]  2  1.  R.  27  ;   30  I.  L.  T.  R.  158 

14. Reference  to  valuers  —  Estoppel  — 

Land  Law  (Ireland)  Act,  1896,  ss.  10,  17 — Form 
76  (Rides,  June  28,  1898).]  E.,  who  was  tenant 
to  JF.,  but  concededly  not  a  "  present  tenant " 
within  the  meaning  of  the  Land  Act,  1881, 
served  an  originating  notice  to  have  a  fair  rent, 
fixed.  By  consent  (Form  76,  Rules  of  June, 
1898)  the  originating  notice  was  referred  to 
two  valuers  for  the  Court  to  make  an  order 
fixing  the  fair  rent  pursuant  to  the  report  of 
the  valuers.  In  the  correspondence,  and  up  to 
the  last  moment,  no  objection  was  made  to  the 
status  of  the  tenant.  At  the  hearing  before  the 
Land  Commission  the  landlord  objected  to  the 
status  of  the  tenant,  and  proved  that  the  tenant 
was  a  future  tenant : — Held,  that  the  Court 
had  no  jurisdiction  to  fix  a  fair  rent.  Earl  of 
Fingall,  Landlord,  v.  Everard,  Tenant 

L.  C,  35  I.  L.  T.  R.  134 

15. Special  conditions  —  Tenant-right  — 

Fair  rent — Land  Law  (Ireland)  Act,  1896  (59cfe 
60  Vict.,  c.  47),  s.  18.]  A  holding  created  under 
a  lease  of  1876  was  surrendered  to  the  landlord, 
and  a  new  lease  of  the  holding  made  by  the  land- 
lord in  1888  on  a  yearly  tenancy  at  a  rent  of 
£117  l6s.  A  fine  of  £500  was  paid,  the  receipt 
containing  the  words  "  the  above  £500  includes 
tenant-right  "  : — Held,  reversing  the  Sub-Com- 
missioner (43  I.  L.  T.  R.  170),  that  the  tenant 
was  entitled  to  have  a  fair  rent  fixed.  Wilson  v. 
Blizzard  L.  C,  43  I.  L.  T.  170;  44  I.  L.  T.  R.  Ill 

16. Surrender  of  lease  by  operation  of 

lavi— Landlord  and  Tenant  (Ireland)  Act,  1860, 
s.  7 — Land  Law  (Ireland)  Act,  1881,  ss.  10,  11, 
20,  21  and  22 — Land  Law  (Ireland)  Act,  1887, 
s.  1.]  On  an  apphcation  by  the  tenant  to  have 
a  fair  rent  fixed  on  an  agricultural  holding  which 
was  originally  held  under  an  old  lease  which 
expired  before  the  passing  of  Land  Act,  1881, 
and  was  held  from  year  to  year  till  1886,  when 

at  the  tenant's  request  a  new  lease  was  granted : 

Held,  that  the  acceptance  of  the  new  lease 
amounted  to  the  surrender  of  the  old  tenancy 
by  operation  of  law,  and  the  tenant  was  in  con- 
sequence a  "  future  tenant,"  and  could  not 
avail  herself  of  section  1  of  Land  Law  (Ireland) 
Act,  1887.  Gov/roy  v.  Marquis  of  Droaheda 
(28  L  L.  T.  R.  59;  [1894]  2  L  R.  590)  dis- 
tmguished.  Butler,  Landlord  v.  O'Mahony, 
^«™jn«  App.,  32  L  L.  T.  R.  93; 
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17. Tenancy  from  year  to  year,  existing 

at  the  passing  of  the  Act,  created  by  a  tenant 
for   life — Bemainderman   succeeding   subsequent 
to  the  date  of  the  Act — Acceptance  of  rent  from  ten- 
ant.]   In  1876  M.  purchased  the  interest  in  a 
tenancy  from  year  to  year  in  12  acres  of  land 
from  B,  J,  H.,  who  was  tenant-for-life  of  the 
property.     Later  in  the  same  year  he  acquired 
■a  tenancy  from  year  to  year  in  12  acres,  other 
portion  of  the  same  lands,  at  the  rent  of  £12, 
from  R.  J.  H.,  upon  payment  of  a  file  of  £60. 
The  gale  days  were  January  and  July.     B.  J.  H. 
died   in   May,    1886,    and    was   succeeded   by 
H.  P.  H.,  as  tenant  in  fee  in  remainder,  who 
took  payment  of  the  rent  of  the  farm  from  M. 
at  the  same  rate  in  July,  1886,  and  subsequently 
giving  an  abatement.       There  was  no  express 
■contract  between  the  parties  for   the  creation 
of    a    present    tenancy : — Held    (affirming    the 
decision    of   the   Land   Commission),  that    M. 
■was   a  future  tenant.       Boulston  v.    Caldwell 
([1895]  2  J  R.  136)  distinguished.      Monaghan, 
Tenant;  Hinds,  Landlord    App.,[1895]  2  I.R.689 
18. Three  holdings — Compromise — Eject- 
ment— Surrender   of  part   of  holding — Demesne 
lands — Future  tenancy — Land  Act,  1881,  a.  58 — 
Act,  1896,  s.  5.]    The  husband  of  the  tenant  and 
applicant  took  three  holdings  by  three  separate 
leases.     He  resided  on  one  of  them  until  his 
death  in  1890.      He  had  given  large  fines  for  the 
leases  and  proportionately  reduced  the  rents.  ■ 
The  leases  expired  on  his  death,  he  being  the 
last  life  in  each  of  the  leases.     The  landlord 
brought  three  separate  ejectments  on  the  title 
against  the  applicant  for  overholding,  and  she 
served  notices  to  fix  rents  in  two  of  the  cases. 
Solicitors  were  employed  by  the  parties,  respec- 
tively, to  serve  the  ejectments  and  the  notices. 
A  correspondence  ensued  as  to  a  compromise, 
resulting  in  the  applicant  surrendering  part  of 
the  lands,  and,  by  agreement  in  writing,  in  the 
year  1891,  becoming  tenant  from  year  to  year 
of  the  rest  of  the  lands  at  a  greatly  increased  rent. 
No  solicitor  acted  for  either  party  in  the  com- 
promise.      The  applicant  now  served  a  new 
originating  notice  to  fix  a  fair  rent : — Held,  that 
there  may  have  been  reasonable  grounds  at  the 
date  of  the  agreement  of  1891  for  the  parties 
considering  that  the  lands  were  demesne  lands, 
and  that  the  compromise  was  not  unreasonable. 
The  notice  was  dismissed  on  the  grounds  that 
the  lands  were  held  under  a  future  tenancy  by 
the  agreement  of  1891.     Hagan  v  Thompson 
L.  Sub-C,  38  I.  L.  T.  B.  154.    [Varied  by  Chief 
Commission.        See  39  I.  L.  T.  R.  129,  217.] 

Agreement  by  agent  for  tenant 

[1906]  1  L  R.  1  ;    39  I.  L.  T.  R.  128,  217 
See  Land  Law  Acts— Present  Tenant.    3. 

LAND  LAW  ACTS— PENDING  PROCEEDINGS 

Meaning  of  "agricultural  "—Act,  1896,  ss.  6, 
50— Land  Act,  1887,  s.  9~Townparhs.]  A  notice 
of  appeal  to  the  Court  of  Appeal  being  current 
when  the  Land  Law  (Ireland)  Act,  1896,  became 
law  : — Held,  that  the  case  was  a  pending  pro- 
ceeding within  section  50  of  that  Act.  Bogers 
~    "'-  — '^-  App.,  30  I.  L.  T.  R.  152 
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1. Agreement  fixing  a  fair  rent  under 

Act,  1881,  s.  8,  sub-s.  Ifi)— Signature  by  agent.} 
An  agreement  under  Land  Law  (Ireland)  Act, 
Act,  1881,  s.  8,  sub-s.  (6),  may  be  signed  by  the 
landlord's  agent.  Maher  v.  Carew  (MacD.  375) 
not  followed.     Be  The  Mercers'  Company 

L.  C,  32  I.  L.  T.  R.  47 

2.  ■ Amendment  —  Notice     of     appeal.] 

Leave  was  given  to  a  landlord  to  amend  a  notice 
of  appeal  where  by  so  doing  the  tenant  could 
not  be  taken  by  surprise,  and  no  injustice  could 
lesult  to  either  party.     Lavin  v.  Finan 

L.  C,  37  I.  L.  T.  89  ;  3  N.  I.  J.  R.  169 

3.  Amendment  —  Notice     of     appeal — 

Befused — Status  of  tenant — Time — Bules,  Jan., 
1897,  rr.  22,  85.]  Where  the  landlord  had 
made  no  objection  to  the  status  of  the  tenant 
until  within  three  days  of  the  hearing  of  an 
appeal,  the  Court  refused  to  give  him  leave  at 
the  hearing  to  amend  his  notice  of  appeal  by 
adding  an  objection  on  that  groimd.  Cope 
(Committee  of).  Landlord,  v.  Oray,  Tenant 

L.  C,  34  I.  L.  T.  R.  207;  1  N.  I.  J.  R.  47 

4.  Amendment — Originating     notice     to 

fix  fair  rent.]  The  Court  gave  leave  to  amend 
a  first  term  notice  into  a  second  term  notice. 
Commissioners  of  Education,  Landlords,  v. 
Callan,  Tenant 

L.  C,  37  I.  L.  T.  R.  51  ;   3  N.  I.  J.  R.  164 

5. Amendment — Originating  notice  to  fix 

fair  rent.]  The  Court  refused  to  amend  a  first 
term  notice  into  a  second  term  notice.  Elliott 
V.  Farqua/r  L.  C,  32  I.  L.  T.  R.  40 

6.  Appeal — Extension  of  time  for  serving 

notice  of  appeal.]  Where  the  landlord  had  by 
an  oversight  omitted  to  serve  notice  of  appeal 
within  the  required  time,  by  reason  of  the 
absence  from  his  office,  owing  to  ill-health,  of 
the  solicitor  who  had  been  instructed  to  serve 
such  notice  of  appeal: — Held,  that  the  Court 
would  not  extend  the  time,  as  there  were  no 
special  circumstances.  Joyce,  Landlord,^.  Qleeson, 
Tenant  L.  C,  35  I.  L.  T.  R.  117;  1  N.  I.  J.  R.  142 

7.  Appeal — Extension  of  time — Fair  rent 

fixed  by  County  Court  Judge — Jurisdiction  of 
Land  Commission  to  extend  time  for  appeal — 
Bules,  Jan.,  1897,  r.  81.]  Where  a  fair  rent  has 
been  fixed  by  a  County  Court.  Judge,  the  Land 
Commiission  has  no  jurisdiction  to  extend  the 
time  for  appealing,  as  that  Court  has  no  juris- 
diction in  the  matter  until  an  appeal  has  been 
duly  taken  from  the  County  Court  Judge. 
Brassey  y  Oillespie 

L.  C,  36 1.  L.  T.  R.  198  ;  3  N.  I.  J.  R.  4 

8.  Appeal — Extension  of  time — Fair  rent 

fixed  by  County  Court  Judge — Jurisdiction  of 
Land  Commission  to  extend  time  for  appeal— 
Bules,  Jan.,  1897,  r.  81.]  In  a  case  where  the 
fair  rent  has  been  fixed  by  the  County  Court 
Judge,  the  Land  Commission  has  no  jurisdiction 
to  extend  the  time  for  appealing,  as  that  Court 
has  no  jurisdiction  in  the  matter  until  an  appeal 
has  been  taken  from  the  County  Court  Judge. 
Oreen,  Tenant,  v.  Burrowes,  Landlord 

L.  C,  35  I.  L.  T.  R.  86 ;  1  N.  I.  J.  R.  119 

"•  — ;—  Appeal — Extension  of  time.]      Upon 

an  application  by  a  tenant  for  an  extension  of 
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time  to  appeal,  it  was  held  that,  aa  the  failure 
to  lodge  notice  of  appeal  had  been  owing  to  the 
negligence  of  a  law  clerk  employed  by  the 
applicant's  solicitor,  the  application  must  be 
refused  with  costs.     Noonan  v.  Thacker 

L.  C,  33  I.  L.  T.  45 
10. Appeal — Extension  of  time  for — Dis- 
cretion  of  Court.]    Where   judgment   was   de- 
livered on  12th  July,  and  the  landlord's  solicitor 
had  notice  thereof  on  21st  July,  but  did  not 
lodge  a  requisition  for  the  Pink  Schedule,  and 
after  the  time  for  lodging  notice  of  appeal  had 
lapsed  applied  to  the  Court  for  an  extension  : — 
Held,  that  a  requisition  should  have  been  lodged  ; 
and  though  the  Court  has  a  discretion  to  grant 
such  extension,  there  was  no  "  special  circum- 
stances "    to    justify    such    an    order.     Lord 
Famham,    Landlord,    v.    Tiemey    and    others, 
Tenants  L.  C,  34  I.  L.  T.  R.  13 

11.  Appeal — Extension  of  time — Fair  rent 

fixed  on  erroneous  basis.]  Where,  on  an  applica- 
tion to  fix  a  fair  rent,  the  Sub-Commission  con- 
solidated the  holding  with  two  other  parcels  of 
land  held  by  the  tenant  from  the  same  landlord, 
fixing  the  fair  rent  on  the  extended  area,  and  the 
landlord  did  not  become  aware  of  what  had 
occurred  until  after  the  expiration  of  the  time 
for  serving  notice  of  appeal.  On  an  application 
for  leave  to  enter  an  appeal : — Held,  that,  as  it 
appeared  on  the  face  of  the  order  that  the  Sub- 
Commission  had  acted  under  a  gross  mis- 
apprehension of  the  facts,  and  had  fixed  the  fair 
rent  on  an  erroneous  basis,  the  landlord  should 
be  aUowed  to  enter  his  appeal  on  paying  the 
costs  of  the  application.  Earl  of  Oranard  v. 
J.  Nevin  t.  C,  38  I.  L.  T.  R.  64 

12. Appeal — Leave  to  withdraw  notice  of 

withdrawal, — Fair  rent  fixed  in  County  Court — 
Appeals  lodged — Appeals  withdrawn  by  both 
landlord  and  tenant — Jurisdiction.]  Wtere  a 
fair  rent  was  fixed  by  the  County  Court  Judge 
in  1900,  and  both  landlord  and  tenant  served 
notices  of  appeal,  but  through  mistake  notice 
of  withdrawal  of  the  appeal  was  served  by  the 
landlord,  and  the  tenant  thereupon  withdrew 
his  appeal : — Held,  that  the  Land  Commission 
had  no  jurisdiction  to  allow  the  landlord  to 
withdraw  his  notice  of  withdrawal,  inasmuch 
as  no  vaUd  notice  of  appeal  from  the  County 
Court  Judge's  decision  was  now  in  existence. 
Greene  v.  Burrowes  (35  I.  L.  T.  R.  86)  followed. 
Sheehan  v.  Bury 

L.  C,  36 1.  L.  T.  R.  198  ;  3  N.  I.  J.  R.  21 
Sub  nom.  Sheahan  v.  Bury. 

13.  Appeal — Motion  for  liberty  to  appeal 

— Previous  application — Misapprehension — Act, 
1896,  a.  5  (2).]  An  originating  notice  by  the 
tenant  in  1886  was  dismissed  by  O'Hagan,  J., 
on  the  ground  that  the  substantial  portion  of  the 
holding  was  non-agricultural.  A  second  appli- 
cation was  made,  relying  on  section  5  (2)  of  the 
Act  of  1896,  but  was  dismissed,  and  the  tenant 
sought  leave  to  appeal  on  the  ground  that  there 
was  a  misapprehension  on  his  part  as  to  the  first 
application,  and  on  the  ground  that  it  was  not 
necessary,  as  the  law  then  stood,  for  O'Hagan, 
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J.,  to  hold  that  "  the  substantial  part "  of  the 
holding  was  non-agricultural.  Leave  to  appeal 
was  given.  B^yton,  Landlord,  v.  Trustees  of 
Convoy  Presbyterian  Church,  Tenants 
L.  C,  App.,  36  I.  L.  T.  R.  214  ;  3  N.  I.  J.  R.  165 
14.  — —  Appeal— iV^oh'ce — Service  of — Bad — 
Extension  of  time.]  Where  notices  of  appeal 
were  served  on  tenants'  behalf  on  the  last -day 
of  service,  and  cross  notices  of  appeal  were 
served  on  tenants'  solicitor  at  an  hotel  in  Tralee, 
his  office  being  in  Killarney ;  and  two  years  after- 
wards, an  application  is  made  to  the  Court  for 
an  order  that  the  service  already  had  should  be 
deemed  good,  or,  in  the  alternative,  that  the  time 
be  extended  for  service  of  notices  of  appeal : — 
Held,  that  the  service  already  had  was  bad 
under  r.  37,  and  that  under  all  the  circumstances 
of  the  case,  and  the  delay  in  making  the  applica- 
tion, the  Court  would  not  extend  the  time  for 
appealing.     O'Sullivan  v.  Warden  and  others 

L.  C,  1  N.  L  J.  R.  248 

15. Appeal  —  Procedure  —  Land       Law 

[Ireland)  Act,  1881,  s.  8 — Land  Law  (Ireland) 
Act,  1896,  s.  1.]  Where  the  Land  Commission 
in  fixing  the  fair  rent  of  a  holding  refused  to 
adopt  the  following  propositions  submitted  by 
the  landlord — viz.  (1)  that  under  section  1  of 
the  Act  of  1896  gross  fair  rent  means  a  com- 
mercial or  economic  rent  irrespective  of  occupa- 
tion of  landlord  or  tenant ;  (2)  that  in  ascer- 
taining a  gross  fair  rent  under  that  section  the 
full  market  vale  of  the  holding  should  be  con- 
sidered as  part  of  the  landlord's  interest ; 
(3)  that  the  landlord's  interest  under  section  8 
of  the  Land  Act,  1881,  includes  the  fair  market 
value  which  the  landlord  could  get  if  the  lands 
were  in  his  own  hands — and  where  the  landlord 
appealed : — Held,  that  the  appeal  did  not  lie, 
inasmuch  as  the  matters  in  question  were  within 
the  jurisdiction  of  the  Laud  Commission,  and 
no  principle  of  law  had  been  submitted  upon 
which  the  Court  of  Appeal  could  decide  the  case 
differently.  Walker,  Tenant,  v.  Earl  of  Qosford, 
Landlord 

L.  Sub-C,  34 1.  L.  T.  R.  60  ;  35 1.  L.  T.  Ill  ; 
L.C.,App.,36I.L.T.R.132,134;3N.I.J.R.326 
16.  — ■ — ■  Appeal— Status  of  tenant— Objection 
on  ground  that  portion  of  holding  sublet — Point 
not  raised  before  Sub-Commission— Costs — Irish 
Land  Act,  1903,  s.  88  {3-5)—Bules  of  April  23, 
1904,  rr.  6,  7.]  Where,  on  the  hearing  of  an 
appeal  by  the  landlord  from  an  order  of  the 
Sub-Commission  fixing  a  fair  rent,  it  appeared, 
during  the  progress  of  the  case,  that  portion  of 
the  holding  had  been  sublet  without  the  consent 
of  the  landlord  : — Held,  that,  notwithstanding 
the  fact  that  the  point  had  not  been  raised 
before  the  Sub-Commission  and  that  the  ■notice 
prescribed  by  the  Rules  of  April  23,  1904,  r.  6, 
had  not  been  served,  the  Court  must  take  notice 
of  the  sub-letting,  and  that  the  originating 
application  should  be  dismissed,  but  without 
costs.      Egerton  and  another  v.  M'Dermott 

L.  C,  41 1.  L.  T.  R.  48 

17. Appeal — Withdrawal    of    notice    of 

appeal — Subsequent  discovery  of  material  docu- 
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ment — Leave,  to  enter  appeal  on,  terms.']  Where 
the  landlord's  agent,  who  had  served  notice  of 
appeal  from  an  order  of  the  Sub-Commission 
fixing  the  fair  rent,  but  had  withdrawn  same, 
subsequently  discovered  a  document  purporting 
to  be  signed  by  the  tenant  fixing  the  rent,  and 
containing  a  condition  that  the  tenancy  should 
be  a  future  tenancy  : — Held,  that  the  landlord 
should  be  allowed  to  enter  the  appeal,  limited 
to  the  question  of  the  status  of  the  tenant, 
upon  terms  as  to  costs.  Cowan  v.  Simpson 
L.  C,  35  I.  L.  T.  R.  86  ;  1  N.  I.  J.  R.  128 
18. Civil  Bill  Court  and  Land  Com- 
mission— Jurisdiction — Application  to  the  Land 
Commission  to  intervene  in  order  to  appeal  from 
an  order  of  a  Civil  Bill  Court  fixing  the  value  of 
a  tenants  interest  in  his  holding — Bule  51  of  the 
Land  Commission — Rules  of  the  \2th  December, 
1883.]  Until  an  appeal  is  taken  the  Land  Com- 
mission has  no  jurisdiction  over  a  case  in  the 
Civil  Bill  Court.     Magourish  v.  Macan 

L.  C,  28  I.  L.  T.  R.  15 

19. Costs— Solicitor's  fee.]       Where    a 

tenant's  application  to  have  a  fair  rent  fixed 
was  dismissed  by  a  Sub-Commission,  and  on  re- 
hearing, the  Land  Commission  discharged  the 
order  of  the  Sub-Commission,  with  costs  of  the 
re-hearing ;  on  an  application  that,  as  against 
the  landlord — (1)  the  tenant  should  be  allowed 
any  costs  incurred  before  the  Sub-Commission, 
and  (2)  that  the  solicitor's  fee  should  be  increased, 
owing  to  all  the  facts  of  the  case  : — Held  (1), 
that  this  was  in  reahty  an  application  to  vary 
the  order  already  made,  and  could  only  be  done 
on  notice  to  the  landlord  ;  and  (2)  that  the 
solicitor's  remuneration  should  be  increased  to 
double  the  scale  fee,  which  is  the  utmost  limit 
allowed  by  the  Court.    Connolly  v.  Stewart 

t.  C,  2  N.  I.  J.  B.  94 

20. Costs — Taxation  —  Sules    of    Jan., 

1897,  rr.  6,  7,  8,  9.]  In  all  cases  coming  within 
rule  9  solicitors  should  be  allowed  one-half  of 
the  fee  specified  in  the  schedule  annexed  to  the 
rules.    Smith  v.  Duffy 

L.  C,  32  I.  L.  T.  R.  112 

21.  Costs  of  appeals — Different  county — 

Special  costs — Solicitor's  fees — Bules  of  Jan., 
1897,  rr.,  3,  7,  9.]  Although  the  Land  Com- 
mission, on  appeals  from  the  Sub-Commission 
in  proceedings  to  fix  fair  rents,  has  power 
under  the  rules  dealing  with  solicitors'  fees  to 
increase  the  scale  costs  where  the  appeal  is  not 
heard  in  the  same  county  in  which  the  case 
was  heard  below,  the  Court  will  not  exercise 
that  power  except  in  special  cases  and  under 
exceptional  circumstances.  Newton,  Landlord, 
V.  Kavanagh,  Tenant       L.  C,  32  I.  L.  T.  R.  52 

22. Ejectment  —  .4c(io7i   for    rent    and 

arrears  against  middleman  and  sub-tenant — 
Land  Law  (Ireland)  Act,  1881,  s.  15 — Land  Law 
(Ireland)  Act,  1896,  s.  12.]  Section  12  of  the 
Land  Law  (Ireland)  Act,  1896,  applies  to  sub- 
lessees as  well  as  to  sub-tenants  from  year  to 
year.  Bagnell  v.  Broggy  (31  I.  L.  T.  R.  91) 
followed  : — Semble,  where  all  the  lands  included 
in  an  ejectment  are  in  the  hands  of  sub-tenants 
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it  is  not  necessary  to  serve  notices  or  summary 
under  section  7  of  the  Land  Law  (Ireland)  Act, 
1887,  and  the  time  for  redemption  runs  from, 
the  date  of  the  decree.  Oun-Gunningham  v. 
Sandys  and  another  C.  C,  41  I.  L.  T.  69 

23. Estate  in  Land  Judge's  Court — Land 

Commission  —  Jurisdiction  —  Siih-Commission — 
Motion  to  restrain  latter — Costs.]  Where  on  a, 
hearing  of  an  apphoation  before  a  sub-com- 
mission by  a  tenant  on  an  estate  which  was  in  the 
Land  Judge's  Court  to  have  a  fair  rent  fixed,  ait 
application  was  made  by  the  receiver  for  judg- 
ment to  Ibe  postponed  on  the  ground  that  the 
Land  Judge  was  about  to  issue  proposals  to  the 
tenants  on  the  estate  to  purchase  their  holdings, 
and  the  sub-commission  in  the  exercise  of  their 
discretion  refused  the  application  ;  on  »  motioni 
by  the  receiver  to  the  Land  Commission  for  an 
order  in  the  nature  of  an  injunction  to  restrain/ 
the  sub-commission  from  delivering  judgment : — 
Held,  that  the  motion  must  be  refused,  as  the- 
Court  had  no  power  to  interfere  with  the  sub- 
commission  in  the  manner  asked  for.  Semble^ 
that  if  under  similar  circumstances  the  applica- 
tion for  a  stay  had  been  made  to  the  Land 
Commission,  in  the  exercise  of  their  dis- 
cretion the  same  would  have  been  granted^ 
Tieman  v.  Wright-Cotton 

L.  C,  1  N.  L  J.  R.  248 

24. Estoppel   by   previous   order — Fair 

rent  application — Substantial  part  of  holding  con- 
sisting of  houses  in  town — Land  Law  (Ireland} 
Act,  1896,  s.  5  (2).]  The  holding  consisted  of  two 
houses  and  gardens  in  the  town  of  Convoy, 
together  with  16  acres  of  land  situated  within 
a  mile  of  that  town.  A  former  tenant  had 
served  an  originating  notice  to  have  a  fair 
rent  fixed  on  the  holding  in  1882,  and  the  Sub- 
Commission  fixed  the  rent  at  the  same  amount- 
as  the  old  rent,  but  on  appeal  to  the  Chief 
Commission  they,  by  order  of  Mr.  Justice 
O'Hagan  in  1886,  dismissed  the  originating 
notice  on  the  ground  that  the  substantial  part 
of  the  holding  was  non-agricultural.  The 
present  originating  notice  was  dismissed  by  the- 
Sub-Commission  on  the  ground  that  the  order 
of  Mr.  Justice  O'Hagan  was  an  estoppel  :— 
Held,  on  appeal,  that  the  former  order  operated 
as  an  estoppel  save  so  far  as  the  law  applicable- 
to  the  facts  of  the  case  was  altered  by  the  Act- 
of  1896,  and  that  section  5  (2)  of  that  Act  was 
not  applicable,  inasmuch  as  the  non-agricultural 
part  was  the  substantial  part  of  the  holding. 
Convoy  Reformed  Presbyterian  Church  (Trustees- 
of)  V.  Boyton 

L.  C,  36  I.  L.  T.  R.  118  ;  2  N.  I.  J.  R.  265 

25. Fair  rent  application — Estode  in  the 

Land  Judge's  Court — Sale  under  the  4:0th  section — 
Right  of  tenant  to  initiate  concurrently  proceedings- 
to  have  fair  rent  fixed.]  The  tenants  on  an  estate 
in  the  Land  Judges'  Court  had  served  originating 
notices,  and  in  the  meantime  the  Land  Judge 
issued  a  request  under  the  40th  section  of  the 
Land  Act,  1896,  and  valuers  were  sent  doivn 
to  value  the  holdings  for  the  purpose  of  sale  to 
the  tenants,  the  Land  Commission  having  made- 
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a  conditional  order  staying  proceedings  under 
the  originating  notices.  Upon  an  application 
ty  the  tenants  to  have  their  cases  listed : — 
Held,  that  as,  in  cases  where  the  tenants  them- 
selves initiated  proceedings  under  section  40 
and  were  anxious  to  purchase,  fair  rent  proceed- 
ings should  be  stayed,  so,  where  the  tenants  take 
no  step,  but  await  the  result  of  the  report  before 
■deciding,  and  an  inspector  has  been  sent  to  value 
the  holding,  the  same  principle  applies,  and 
Tinder  the  circumstances  of  this  case  a  stay  was 
put  upon  the  applications  for  fair  rents  on  the 
terms  that  the  receiver  should  take  no  step  to 
recover  any  rent  that  would  be  affected  by  the 
pending  applications  in  the  meantime,  without 
the  leave  of  the  Court.  Blake  and  others, 
■Owners ;    Smith  and  others.  Petitioners 

L.  C,  33  I.  L.  T.  R.  97 

26. Fees  —  Withdrawal     of     appeal  — 

Minute  of  \Uh  Nov.,  1884,  cl  2  (Oherry  <fc 
Wakely,  p.  584."!  On  the  withdrawal  of  an 
appeal  listed  for  hearing  the  respondent's  solici- 
tor is  in  no  case  entitled  to  more  than  one- 
half  of  the  fee  specified  in  the  Kules.  Wise 
Lowe  and  another  v.  Ahem 

L.  C,  29  I.  L.  T.  R.  56 

27. Filing    ol    originating   notice    In 

Land  Commission  office — Lapse  of  time — Bule  26 
of  December,  1893.]  Until  the  originating 
notice  is  filed  in  the  Land  Commission  there  is 
no  case  to  be  decided  in  Court.  Moore  and 
ethers  v.  Thompson  and  others 

L.  C,  28  I.  L.  T.  R.  68 

28. Grant  of  administration.]      A  grant 

of  limited  administration  for  the  purpose  of 
having  a  judicial  rent  fixed  will  not  be  given 
where  it  is  probable  that  the  reason  it  is  sought 
for  is  to  avoid  taking  out  administration  to 
the  estate.      Lordan  v.  Gash 

Co.  Ct.,  31  L  L.  T.  229 

29. Grant  of  administration — Limited  to 

the  purposes  of  the  sale  of  a  holding — Land  Law 
{Ireland)  Act,  1881,  ss.  3,  4.]  The  Court  made  a 
conditional  order  for  the  appointment  of  an 
administrator  of  a  tenant  who  held  imder  a 
judicial  tenancy,  limited  for  the  purpose  of  a 
sale,  none  of  his  children  having  been  nominated 
to  the  tenancy.     Duggan  v.  Coffee 

L.  C,  28  I.  L.  T.  R.  36 

30. ■  Leave  to  issue  a  subpoena  for  the 

attendance  of  the  valuers  for  examination — 
Allegation  that  valuers  acted  on  erroneous  prin- 
ciples.] Where  an  objection  was  made  by  the 
landlord  to  the  reports  of  certain  Court  valuers 
on  the  ground,  inter  alia,  that  they  valued  on 
erroneous  principles,  and  an  application  was 
made  for  fiberty  to  issue  a  subpoena  to  the 
valuers  in  question  to  procure  their  attendance, 
or  in  the  alternative  that  they  should  be  ordered 
to  attend  upon  the  rehearing  for  cross-examina- 
tion : — Held,  that,  having  regard  to  the  decision 
in  the  Duke  of  Manchester  v.  Shelvin  (34  L  L. 
T.  R.  212,  affirmed  on  appeal,  25th  February, 
1901),  in  which  the  landlord  had  failed  to  prove 
that  these  valuers  had  acted  on  erroneous 
principles    or    wrongly,  the    motion    must    be 
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refused    with    costs.     M' Donnell    and    others, 
Tenants,  v.  Earl  of  Qosford,  Landlord 

L.  C,  35  I.  L.  T.  R.  117 

31.  Notice   of  appeal.]     Both  landlord 

and  tenant  had  served  notices  of  appeal,  and 
when  the  case  came  on  for  hearing  before  the 
Land  Commission  the  solicitor  for  the  landlord 
contended  that  the  tenancy  was  not  a  present 
one.  The  only  ground  of  appeal  set  forth  in 
the  landlord's  notice  of  appeal  was  that  the 
judicial  rent  ought  to  be  raised : — Held,  that 
by  section  22  of  the  Land  Act  of  1896,  and 
Rules  thereunder,  the  landlord  was  precluded 
from  raising  any  question  other  than  that  set 
forth  in  his  notice  of  appeal.  Kelly  v.  Earl  of 
Kenmare  L.  C,  31  L  L.  T,  366 

32. Notice  of  appeal — No  grounds  stated 

in  notice  of  appeal — Jurisdiction — Amendm.ent— 
Land  Law  {Ireland)  Act,  1896,  s.  22 — Rules  of 
January,  1897,  r.  85 — Forms  71  and  72.]  The 
notice,  by  way  of  appeal  from  the  Civil  Bill 
Court  to  the  Land  Commission  served  by  the 
landlord,  stated  no  ground  or  grounds  of  appeal, 
as  required  by  section  22  of  the  Land  Act  of 
1896  and  r.  85  of  Rules  of  January,  1897,  and  as 
provided  in  the  Forms  71  and  72.  On  the  back 
of  the  notice  were  the  words  "  that  the  rent 
fixed  by  the  Civil  Bill  Court  ought  to  be  in- 
creased :  "—Held,  that  this  was,  nevertheless, 
a  notice  of  appeal  within  the  section ;  and  the 
Court,  having  general  powers  of  amendment, 
amended  the  notice  by  inserting  as  a  ground 
of  appeal  the  words  "  that  the  aoreable  rent  as 
fixed  by  the  Civil  Bill  Court  is  insufficient," 
the  tenant  and  his  witnesses  being  in  attend- 
ance, and  not  being  misled  or  taken  by  surprise. 
Byrne,  Landlord,  v.  Dawson,  Tenant 

L.  C,  31 1.  L.  T.  R.  162 

33. Notice  of  appeal — Service — Time  of 

receipt — Bules  29,  31,  and  33  of  January,  1897 — 
Interpretation  Act,  1889.]  The  service  by  regis- 
tered letter  of  notice  of  appeal  from  a  decision 
by  the  Sub-Commission  is  not  complete  and 
effectual  until  the  registered  letter  is  received 
in  due  course  of  post.  Where  through  pressure 
of  business  and  inadvertency  notice  of  appeal 
was  not  posted  in  Dublin  till  the  last  day  for 
appeal,  and  '  did  not  reach  the  opponent's 
solicitor  till  the  next  day,  the  Court  extended 
the  time  for  service  under  r.  22,  under  the 
special  circumstances  of  the  case  and  on  special 
terms.     Be  Parnell's  Estate 

L.  C,  32  I.  L,  T.  R.  162 

34. Opening   the   case  —  Inspection   of 

Court  valuers'  report — Grounds  of  appeal — Land 
Law  {Ireland)  Act,  1896,  s.  22.]  If  both  parties 
are  represented  the  Court  will  allow  the  Court 
valuers'  report  to  be  inspected.  Upon  an  appeal, 
being  a  rehearing,  the  tenant  begins.  No  other 
grounds  of  appeal  than  those  stated  in  the 
notice  will  be  entered  into.  M'Donaid  v.  Trant 
L.  C,  32  I.  L.  T.  R.  72 

35.  — ^  Order  for  possession — Pre-emption  by 
landlord — Conjunct  tenancy — Assignment  to  land- 
lords by  limited  administrator  of  tenant — Purchase 
and  entry  into  possession  by  third  party  after 
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service  of  notice  to  pre-empt — Order  directing 
STieriff  to  put  landlords  in  possession.]  Notice 
of  intention  to  sell  as  personal  representatives 
was  served  by  two  of  the  next-of-kin  remaining 
in  possession  after  the  death  of  the  tenant  of 
portion  of  a  holding,  and  the  landlords  exercised 
their  right  of  pre-emption.  After  service  of  the 
prescribed  notice  by  the  landlords,  the  next-of- 
kin  purported  to  sell  the  lands  to  0.,  who  went 
into  possession.  An  assignment  to  the  landlords 
was  subsequently  executed  by  the  limited 
administrator  of  the  deceased  tenant,  but  C. 
refused  to  give  up  possession.  On  the  appUoation 
of  the  landlords  an  order  was  made  that  the 
Sheriff  give,  or  cause  to  be  given,  to  the  landlords 
full,  just,  and  peaceable  possession  of  the  lands. 
Congested  Districts  Board  v.  Mairs 

L.  C,  43  I.  L.  T.  R.  37 

36. Originating  notice  —  Application  to 

transfer  proceedings  from  Civil  Bill  Court — 
Notice  sTwwing  cause  against  transfer  —  No 
affidavit  in  support  of  grounds  specifiedr— Costs — 
Rules  of  January,  1897,  rr.  72,  74,  and  76.] 
Where  a  tenant  commenced  fair  rent  proceed- 
ings in  the  Civil  Bill  Court,  and,  on  the  landlord 
applying  for  the  transfer  to  the  Land  Commis- 
sion, served  notice  showing  cause  against  the 
transfer,  but  did  not  support  the  grounds 
therein  specified  by  any  afiidavit  or  other 
evidence : — Held,  that  the  cause  shown  should 
be  disallowed  with  costs  against  the  tenant. 
Wynne  v.  Sweeny  L.  C,  41  I.  L.  T.  R.  32 

37.  ■ Originating  mniiee  —  Extracts  from 

valuation  boohs — Reinstatement  of  notices.']  The 
soUoitor  for  a  number  of  tenants  had  at  different 
times  lodged  with  the  Land  Commission  origin- 
ating notices  to  fix  fair  rents  which  were  not 
accompanied  by  extracts  from  the  valuation 
books  as  required  by  the  Land  Commission 
Rules,  and  the  originating  notices  were  ulti- 
mately struck  out  in  default  of  the  lodgment  of 
the  extracts.  An  application  was  made,  after 
periods  of  from  six  to  eight  years  had  elapsed, 
that  the  originating  notices  should  be  reinstated 
in  the  list  of  pending  cases  on  the  ground  that 
the  non-compliance  with  the  rule  was  due  to 
inadvertence,  and  no  circulars  from  the  Land 
Commission  calling  attention  to  the  omission 
had  reached  the  solicitor  for  the  tenants : — 
Held,  that,  under  the  circumstances,  liberty 
should  be  given  in  each  case  to  lodge  the  originat- 
ing notices  with  the  certificates  of  valuation 
"  nunc  pro  tunc."    Barlow  v.  Malone 

L.  C,  40  L  L.  T.  R.  168 

38. Originating  notice  —  Withdrawal  by 

tenant.]  Where  a  tenant  of  a  holding  on  which 
'  there  was  a  public-house  served  an  originating 
notice  to  have  a  fair  rent  fixed,  and  the  applica- 
tion was  dismissed  by  a  Sub-Commission  Court, 
but  on  re-hearing  the  Land  Commission  dis- 
charged the  order  of  the  Sub-Commission,  and 
remitted  the  case  to  have  a  fair  rent  fixed,  which 
order  was  affirmed  by  the  Court  of  Appeal ;  on 
an  application  by  the  tenant  for  liberty  to  with- 
d  raw  the  originating  notice  : — Held,  that  the 
originating  notice  having  been  served  for  the 
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purpose  of  getting  a  fair  rent  fixed,  the  landlord 
was  entitled  to  have  the  question  tried  out,  and 
the  Court  in  the  exercise  of  its  discretion  would 
not  accede  to  the  application.  In  applications 
for  liberty  to  withdraw  an  originating  notice  to 
have  a  fair  rent  fixed,  the  Court  will  exercise  its 
discretion  by  analogy  to  the  rules  which  govern 
courts  of  law  as  regards  the  discontinuance  of 
actions.     Connolly  v.  Stewart 

L.  C,  2  N.  I.  J.  R.  94,  160 

39.  Redemption    of    Ttnt— Originating 

notice —  Minor —  Guardian.]  A  minor  served 
an  originating  notice  under  the  Redemption 
of  Rent  Act,  and  on  the  hearing  before  the 
Sub-Commission  applied  to  have  a  guardian 
appointed,  which  was  refused,  and  by  order  dated 
February  5,  1902,  the  originating  notice  was 
dismissed.  On  Feburary  10,  1902,  a  guardian 
was  appointed  by  the  Court,  but  no  notice  of  the 
appointment  was  served  on  the  landlord.  On 
March  6,  1902,  the  guardian  appealed  from  the 
order  of  the  sub-Commission.  In  an  application 
by  the  guardian  for  an  order  that  the  case  be 
remitted  to  the  sub-Commission  to  fix  a  fair 
rent : — Held,  that  the  order  appointing  the 
guardian  should  be  served  upon  the  grantor,  and 
that  he  should  have  two  months  from  the  date 
of  service  to  signify  his  consent  to  the  rent  being 
redeemed,  and  that  if  he  should  fail  to  do  so 
the  case  should  be  remitted  to  the  Sub-Com- 
mission to  fix  a  fair  rent.  It  was  the  duty  of  the 
Sub-Commission  to  appoint  a  guardian. 
M'Kinney  v.  Bustard 

L.  C,  2  N.  I.  J.  R.  246 

40. Reference  to  valuers — Two  methods.] 

There  are  two  methods  of  having  a  fair  rent 
fixed  by  a  reference  to  valuers.  The  old  method 
is  under  Rule  149  of  the  Rules  of  January  1897, 
and  the  decision  of  the  valuers  under  this  rule  is 
tantamount  to  an  award  of  arbitrators,  and  will 
not  be  set  aside  except  on  substantial  grounds. 
The  new  method  is  under  the  Rules  of  9th 
November,  1898,  from  which  either  party  can 
serve  a  notice  requiring  the  case  to  be  re-heard. 
Conron  v.  Merrick  L.  C,  3  N.  I.  J.  R.  32 

41. Service — Originating  notice — Regis- 
tered letter — Date  of  receipt — Statutory  term.'] 
Where  a  tenant  served  an  originating  notice  on 
the  landlord  on  April  26,  1900,  and  posted 
copies  to  the  Clerk  of  the  Peace  on  April  29, 
which  in  the  ordinary  course  of  post  would  have 
been  received  by  him  on  April  30,  but  was  not 
in  fact  received  till  May  1  : — Held,  that  the  test 
was  at  what  time  would  the  notice  have  been 
received  in  the  ordinary  course  of  post,  and  that 
in  this  case  it  would  have  been  received  on 
April  30,  and  that  accordingly  the  fair  rent 
would  run  from  May  1 .     Sheridan  v.  Mayo 

L.  C,  2  N.  I.  J.  R.  206 

42. Service — Originating  notice — Time  of 

receipt — Due  course  of  post— Rules  28,  33  and  35 
of  January,  1897.]  An  originating  notice  posted 
in  time  to  reach  the  Land  Commission,  in  due 
course  of  post,  by  a  certain  date,  but  not  de- 
livered till  after  office  hours,  must  be  deemed 
to  be  duly  served  on  that  date.  Jaclcson  v. 
Morgan  L.  C,  37  I.  L.  T.  R.  195 
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43.  —  Transfer  Irom  County  Court  to  Land 
Commission — Costs  of  application — Land  Law 
(Ireland)  Act,  1881,  s.  37  {i)— Rules,  1883,  r.  69.] 
In  applications  for  transfer  of  proceedings  from 
the  Ciyil  Bill  Court  to  the  Land  Commission 
it  is  the  invariable  practice  of  the  Court  not  to 
allow  the  costs  of  such  application,  even  though 
successful.  Moore,  Landlord,  v.  M' Donnell, 
Tenant  L.  C,  31  I.  L.  T.  R.  163 

44. Transfer  from  County  Court  to  Land 

Commission — Land  Law  (Ireland)  Act,  1881, 
s.  37  (4).]  Section  37  of  the  Land  Act,  1881, 
giving  power  to  transfer  a  case  from  the  Civil 
Bill  Court,  does  not  give  the  mere  power  of 
doing  so  where  parties  show  good  grounds 
therefor,  but  gives  the  right  to  either  party  to 
have  a  transfer  made,  imless  it  be  shown  that 
such  transfer  would  be  unjust  and  unreasonable. 
0' Donnell  v.  Groher        L.  C,  37  I.  L.  T.  R.  52  ; 

3  N.  L  J.  R.  164 

45. Transfer  from  County  Court  to  Land 

Commission — Loss  of  notice  in  the  post — Delay — 
Rules,  January,  1897,  rr.  72,  73.]  A  tenant 
having  commenced  proceedings  to  have  a  fair 
rent  fixed  on  his  holding  in  the  Civil  Bill  Court, 
the  landlord  duly  served  on  the  tenant  and  on 
the  Clerk  of  the  Peace  a  notice  to  transfer  the 
proceedings  to  the  Land  Commission  Court, 
but  the  letter  containing  the  notice,  which  was 
addressed  to  the  Land  Commission,  was  lost. 
The  tenant  had  not  shown  cause  against  the 
transfer,  but  now  refused  to  consent  to  the 
transfer  being  made  : — Held,  that  on  the  land  ■ 
lord  lodging  with  the  Land  Commission  a  copy 
of  the  lost  document,  the  proceedings  should  be 
transferred.     Donovan  v.  Hargreaves 

L.  C,  37  I.  L.  T.  R.  36  ;  3  N.  I.  J.  R.  187 

LAND  LAW  ACTS— PRESENT  TENANT. 

1.  A  purchaser  of  a  townpark  who  has 

not  been  accepted  as  tenant  by  the  landlord, 
and  who  has  not  signed  a  form  of  tenancy, 
cannot  have  a  fair  rent  fixed.  Pollock,  Tenant ; 
Duke  of  Abercorn,  Landlord 

L.  Sub-C,  31  I.  L.  T.  67 

2. Agreement  by  brother  of  tenant  at 

judicial  rent — Application  for  second  term — 
Premature — Land  Law  (Ireland)  Act,  1896,  s.  18.] 
Where  the  brother  of  an  evicted  tenant  entered 
into  an  agreement  with  the  landlord  as  yearly 
tenant  of  the  holding  at  a "  judicial-"  rent,  and 
redeemed  the  holding  on  his  brother's  behalf, 
who  was  reinstated  accordingly: — Held,  that 
although  the  rent  was  reduced  it  was  a  present 
tenancy,  and  that  a  second  term  application 
could  not  be  made  till  the  expiration  of  fifteen 
years  from  the  date  of  the  agreement.  Killen, 
Tenant,  v.  Stobart,  Landlord 

L.  Sub-C,  37  I.  L.  T.  R.  27 

3.  —  Agreement  to  become  tenant  of 
portion  of  holdings  formerly  held  by  tenant  at 
an  increased  rent — Future  tenant — Negotiation 
by  agent  for  tenant — Land  Law  (Ireland)  Act. 
1881,  s.  21.]  F.  was  tenant  of  three  small 
holdings  in  the  County  of  Monaghan,  comprising 
about  12|  acres  (Irish),  at  the  rent  of  £4  15?., 
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held  under  three  leases  for  lives,  of  which  F. 
was  the  survivor.  F.  died  in  1890,  having  by 
will  left  the  farm  to  his  wife,  the  present  tenant. 
The  landlord  demanded  possession,  and  on 
September  11,  1890,  the  tenant  served  originat- 
ing notices  to  fix  fair  rents  with  respect  to  two 
of  the  holdings.  Negotiations  were  then  entered 
into,  in  which  M.  acted  as  agent  for  the  tenant, 
which  resulted  in  an  agreement  being  made 
between  the  parties,  dated  the  18th  February, 
1891,  by  which  the  tenant  agreed  to  become 
yearly  tenant  to  the  landlord  of  portion  of  the 
lands,  consisting  of  9  acres,  comprised  in  the 
three  original  leases,  at  the  rent  of  £14,  a  small 
portion  being  surrendered : — Held  (by  the  Lord 
Chancellor  and  Walker,  L.J. ;  dissentiente 
Holmes,  L.  J.),  as  the  tenant  had  not  authorised 
M.,  as  her  agent,  to  resign  her  status  as  a  present 
tenant,  and  as  there  was  nothing  in  the  agree- 
ment inconsistent  with  the  retention  by  her  of 
her  status  as  such,  that  neither  the  shrinkage  in 
the  area,  nor  the  consolidation  of  the  holdings, 
nor  the  alteration  in  the  rent,  destroyed  the 
present  tenancy  which  existed  in  ]  890.  Thomson, 
Landlord ;  Hagan,  Tenant 

App.,  [1906]  1 1.  R.  1  ;  38 1.  L.  T.  R.  154  ; 
39  I.  L.  T.  R.  128,  217 

4. Assignment  of  portion  of  holding — 

Bona  fide  occupation — Undivided  share — Deter- 
mination of  tenancy  without  resumption  of  pos- 
session— Partition — Originating  Notice  Amend- 
ment.] A.  and  B.  were  tenants  in  common  in 
fee  of  certain  lands.  B.  being  in  occupation  of 
the  whole,  and  holding  A.'s  moiety  under  a 
yearly  tenancy  at  a  rent,  by  deed  dated  the 
6th  February,  1885,  conveyed  all  his  interest  in 
the  lands  to  C — i.e.,  the  moiety  owned  in  fee, 
and  his  tenant-right  in  the  other  moiety.  It 
was  agreed  between  B.  and  C,  that  G.,  on 
getting  possession,  should  give  up  a  certain 
small  portion  of  the  lands  for  the  site  of  a 
public  building,  and,  accordingly,  by  deed  dated 
December  15,  1886,  B.  and  C.,  without  the 
consent  of  A.,  conveyed  a  small  plot  of  the 
ground  to  trustees  for  this  purpose.  A  Civil  Bill 
decree  for  possession  by  A.  of  his  undivided 
moiety,  grounded  on  notice  to  quit,  was  obtained 
by  him,  but  possession  was  not  taken  under  it, 
and  G.  in  1894  served  an  originating  notice 
to  have  a,  fair  rent  fixed  in  respect  of  A.'s 
moiety,  and  also  obtained  a  decree  for  par- 
tition, which  was  carried  out  by  deed,  the  plot 
conveyed  by  the  deed  of  the  December  15, 
1886,  being  excluded  from  the  share  allotted 
to  ^.  B.  obtained  an  order  of  the  Land  Com- 
mission, amending  his  originating  notice  by 
substituting  the  divided  for  the  undivided 
moiety : — Held  (reversing  the  decision  of  the 
Land  Commission),  that  G.  was  entitled  to  have 
a  fair  rent  fixed.  Kennedy,  Tenant ;  M'Loughlin, 
Landlord 

App.,  [1898]  2 1.  R.  364  ;  32  I.  L.  T.  R.  113 

5.  Assignment  under  the  Ulster  tenant- 
right  custom — Effect  of  an  agreement  for  a  new 
tenancy  from  year  to  yea/r — Land  Law  (Ireland) 
Act,  1881,  s.  20— Land  Act,  1870,  .i.  1.]    Where 
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the  interest  in  a  tenancy  was  sold  under  the 
Ulster  tenant-right  custom,  and  the  purchaser 
entered  into  an  agreement  with  the  landlord 
to  take  the  holding  as  tenant  from  year  to  year, 
the  tenancy  thereby  created  is  not  a  future 
tenancy,  but  is  deemed  to  be  a  continuation  of 
the  present  tenancy  in  the  holding  prior  to  the 
sale.     Maiiin,  Tenant,  v.  Smyth,  Landlord. 

L.  Sub-C,  31 1.  L.  T.  R.  88 

6. Conditional  consent  that  should  be 

considered  a  present  tenancy  —  Application 
to  set  aside  originating  notice — Land  Act,  1881, 
s.  20 — Land  Act,  1896,  s.  18.]  Where  a  present 
tenancy  had  been  duly  determined  within 
section  20  of  the  Laud  Law  (Ireland)  Act,  1881, 
and  in  1892  the  landlord  entered  into  an  agree- 
ment to  re-let  the  lands  to  the  same  tenant  on  the 
condition  that  the  tenancy  so  created  should 
date  from  the  1st  March,  1892,  and  be  subject 
to  the  rights  and  conditions  of  a  tenancy  within 
the  Land  Acts,  and  also  on  condition  that  the 
agreement  should  have  the  same  effect  as  if  a 
judicial  rent  had  been  fixed  on  the  1st  March, 
1892  : — Held,  that  by  virtue  of  section  18  of  the 
Act  of  1896  this  was  a  consent  by  the  landlord 
that  the  tenant  should  have  the  rights  of  a 
present  tenant,  but  such  consent  was  condi- 
tional, according  to  the  terms  of  the  agreement, 
and,  therefore,  an  originating  notice  served  by 
the  tenant  before  the  expiration  of  15  years 
from  the  1st  March,  1892,  was  premature. 
O'Callaghan,  Landlord,  v.  Sweeney,  Tenant 

L.  C,  33  I.  L.  T.  R.  99 

7. Consent  of  landlord  that  the  holding 

should  be  held  under  a  present  tenancy — Evi- 
dence of  such  consent — On  sale  of  tenant-right — 
Land  Law  (Ireland)  Act,  1896,  s.  18.]  In  1884 
the  "  tenant-right "  in  a  holding  in  which  a 
present  tenancy  formerly  existed  was  sold  by 
the  landlord  to  the  applicant,  who  believed  that 
he  was  acquiring  the  rights  of  a  present  tenant:— 
Held,  that  there  was  sufficient  evidence  of  con- 
sent, on  the  landlord's  part,  that  the  tenant 
should  have  the  same  rights  as  a  present  tenant 
to  bring  the  case  within  section  18  of  the  Land 
Act,  1896,  which  is  expressly  retrospective  in  its 
terms,  and  that,  therefore,  the  tenant  was 
entitled  to  have  a  fair  rent  fixed.  Rossmore  v. 
Graham  L.  Sub-C,  App.,  32 1.  L.  T.  R.  148  ; 

35 1.  L.  T.  R.  154, 155  ;  1  N.  I.  J.  R.  224,  268 

8.  —  Consent  of  landlord  —  Lease  with 
covenant  against  sub-letting.']  A  landlord,  yield- 
ing to  the  request  of  the  tenant  of  a.  grazing 
letting,  changed  the  receipts  from  receipts  for 
grazing  into  receipts  for  rent  to  save  the  tenant 
from  popular  odium,  and  sent  the  tenant  a  fair 
rent  agreement,  which  the  tenant  signed  and 
returned,  but  the  landlord  neither  signed  nor 
acted  on  it.  The  landlord's  lease  contained  a 
very  stringent  covenant  against  sub-letting: — 
Held,  that  a  fair  rent  could  not  be  fixed.  Keefe, 
Tenant,  v.  Baldwin,  Landlord 

Co.  Ct.,  31  I.  L.  T.  R.  131 

9- Consent  by  landlord  giving   tenant 

rights  of  a  present  tenant — Land  Law  (Ireland) 
Act,  1896,  s.  18.]    The  tenant  of  certain  lands 
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held  at  a  rent  of  £19  4s.  lOd.  was  served  with  a 
notice  to  quit  in  1880,  and  at  the  same  time  it 
was  intimated  to  him  that  he  would  not  be 
disturbed  in  his  tenancy  if  he  consented  to  a, 
specific  increase  in  the  rent.  He  refused  to 
consent  to  the  increased  rent,  and  the  notice 
to  quit  took  effect,  but  he  was  awarded  £274 
9s.  lOd.  compensation  for  disturbance.  The 
landlord,  who  had  thus  resumed  possession, 
made  a  lease  of  the  lands  for  15  years  to  another 
tenant  in  Dec,  1882,  on  payment  of  a  fine  of 
£290,  at  an  increased  rent  of  £24 : — Held,  on 
all  the  facts  of  the  case,  that  the  tenancy  must 
be  deemed  to  be  a  present  tenancy,  since  the 
landlord  had  consented,  within  the  meaning  of 
section  18  of  the  Act  of  1896,  that  the  tenant 
should  have  the  same  rights  as  a  present  tenant. 
Gamble  v.  Stewart        L.  C,  37  I.  L.  T.  R.  193 

10. Continuing  tenancy — Graft.]  A  pre- 
sent tenant  (M.)  held  under  a  lease  for  lives  and 
a  covenant  term  made  in  1854.  ~M.  mortgaged 
the  lands  to  a  bank,  and  in  1882  he  was  evicted. 
In  March,  1884,  the  landlord  made  a  lease  of  the 
lands  to  the  bank  for  the  lives  of  the  persons  in 
the  original  lease  who  were  then  still  living.  In 
August,  1884,  the  bank  sold  the  lands  to  Gollins, 
and  out  of  the  purchase-money  paid  their  own 
debt  and  handed  the  balance  to  M.  Gollins 
now  applied  to  have  a  fair  rent  fixed : — Hdd, 
that  the  lease  of  March,  1884,  was  a  graft  upon 
the  original  lease  of  1854 ;  that  the  bank 
throughout  the  transaction  was  a  trustee  for  M., 
and  that  therefore  Gollins  was  a  present  tenant. 
Callaghan  v.  Gollins      L.  Sub-C,  44  I.  L.  T.  327 

11. Determination  of  estate  ol  immediate 

landlord — Land  Law  (Ireland)  Act,  1896,  ss.  12, 
50  (2)— Land  Law  (Ireland)  Act,  1881,  «.  15.] 
A  tenant  whose  immediate  landlord  was  evicted 
for  non-payment  of  rent  in  1889,  and  who  there- 
upon attorned  to  the  superior  landlord : — Hdd, 
to  be  a  present  tenant  within  the  meaning  of 
section  15  of  the  Act  of  1881,  by  virtue  of 
sections  12  and  50  of  the  Act  of  1896.  Ferris, 
Tenant,  v.  Thompson  ( Trustees  of).  Landlord 

L.  Sub-C,  30  L  L.  T.  R.  147 

12. Form  33  signed  by  landlord  and 

former  tenant — Tenancy  before  1870 — Eviction — 
Long  lapse  of  time — Reinstatement.]  Where  the 
tenant  of  a  holding,  in  which  a  tenancy  sub- 
sisted prior  to  1870,  was  evicted  in  1888,  and 
was  put  back  into  the  holding  in  1896  on  signing 
Form  33  : — Held,  a  reinstatement  in  the  former 
tenancy  and  not  »  future  tenancy.  Phillips- 
Gonn  V.  Denn 

Cir.  Cas.,  Madden,  J.,  34  I.  L.  T.  R.  88 

13.  Lease — For  life  in  being — Order  fix- 
ing a  fair  rent — Status  of  former  lessee — Devolu- 
tion of  temants  interest — Land  Law  (Ireland) 
Acts,  1881  (s.  21)  and  1887  (s.  1).]  A  lessee 
holding  a  farm  of  land  under  a  lease  for  a  life 
in  existence,  or  for  thirty-one  years,  served  an 
originating  notice  under  section  1  of  the  Land 
Law  (Ireland)  Act,  1887,  and  obtained  an  order 
of  the  Land  Commission  dated  June  29,  1888, 
fixing  a  fair  rent.  He  died  intestate  in  1893, 
during  the  existence  of  the  life  mentioned  in  the 
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lease  : — Hdd,  that  the  lessee  had  acquired  the 
status  of  a  present  tenant  by  reason  of  the 
adjudication  of  the  Land  Commission  relieving 
liim  from  the  estoppel  of  his  lease  and  fixing  a 
fair  rent  on  his  application,.and  that  his  interest 
in  the  farm  of  land,  on  his  death  intestate, 
formed  part  of  his  personal  estate.  M'Evoy  v. 
M'Ev(yy 

M.  R.,  [1897]  1  L  R.  295  ;  30  I.  L.  T.R.  162 
[See  also  O'Connor  v.  Foley,  [1906]  1  I.  E., 
at  p.  28.] 
14. Lease  by  limited  owner  —  Applica- 
tion to  fix  fair  rent — Sxpiration  of  lease  before 
the  Act  of  1881  came  into  operation — Seceipt  of 
rent  by  minors — Land  Law  (Ireland)  Act,  1896, 
■ss.  10,  50  (2).]    A.,  a  tenant-for-life,  by  lease 
dated  November  11,  1878,  leased  the  lands  in 
question  to  B.  for  31  years.     A.  died  on  Novem- 
ber 18,  1880,  and  the  guardian  of  his  minor 
children  continued  to  receive  rent  from  B.,  who 
applied  in  1892  to  fix  a  fair  rent,  but  was  dis- 
missed.    Upon  an  application  by  B.,  relying  on 
sections  10  and  50  (2)  of  the  Land  Law  (Ireland) 
Act,  1896  : — Held,  that  upon  the  death  of  A. 
the  lease  expired,  and  the  mere  receipt  of  rent 
by  the  minors  did  not  impose  upon  them  a 
tenancy  upon  which  a  fair  rent  could  be  fixed. 
Jleld  further,  the  words  "  the  Land  Acts  shall 
apply  and  be  deemed  to  have  always  applied 
in  the  case  of  tenancies  created  by  a  limited 
owner  "  refer  to  cases  where  there  is  a  tenancy 
in  existence,  or  which  was  in  existence  at  the 
passing  of  the  Act  of  1881,  and  on  which  the 
Land    Acts    would    operate,    or    would    have 
operated,  but  for  the  facj;  that  such  tenancy 
was  created  by  a  limited  owner,  and  therefore 
they  did  not  apply  to  the  present  case,  where 
there  was  no  tenancy  in  existence  at  the  passing 
of  the   Act   of   1881.     M'Nello,   Landlord,   v. 
Hanratty,  Tenant 

L.  C,  App.,  33  I.  L.  T.  R.  51,  53,  note 

15. Lease  for  lives  and  years  renewable 

— Land  Law  (Ireland)  Act,  1887,  o.  1.]  A  lease 
for  three  lives  or  thirty-one  years,  with  a 
covenant  by  the  landlord  to  renew  for  one  life, 
and  for  a  concurrent  term  df  twenty-one  years, 
is  not  a  lease  within  section  1  of  the  Land  Law 
(Ireland)  Act,  1887.  Gorman,  Tenant ;  King- 
Barman,  Landlord         L.  C,  [1894]  2  I.  R.  238 

16.  Lease    to    which    the    Land    Law 

(Ireland)  Act,  1887,  s.  1,  does  not  apply — 
Benewable  lease — "  Life  then  existing  " — Land 
Law  (Ireland)  Act,  1887,  s.  1.]  A  tenant  held 
on  a  lease  for  three  lives  and  a  term  of  31  years 
concurrent,  and  for  such  further  life  as  should 
be  nominated  by  him  and  a  term  of  21  years 
concurrent  with  the  new  life,  to  be  computed 
from  the  expiration  of  the  original  term : — 
Held,  that  this  lease  was  one  to  which  the  Land 
Law  (Ireland)  Act,  ».  1,  did  not  apply.  Burton 
V.  King-Harman  L.  C,  28  I.  L.  T.  R.  23 

17.  Lessee — Sub-letting — ''Application."'] 

A  lessee,  whose  lease  contained  no  covenant 

restraining  sub-letting,   served   an   originating 

notice  under  section  1  of  the  Land  Law  (Ireland) 

.  Act,  1887,  to  be  deemed  a  present  tenant,  and 
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to  have  a  fair  rent  fixed,  and  afterwards  made  a 
sub-letting.  Subsequently  the  Land  Commission 
made  an  order  that  he  be  deemed  a  tenant  of  a 
present  ordinary  tenancy,  and  fixed  a  fair 
rent  : — Held,  that  the  sub-letting  was  lawful. 
Smyth  V.  Moore  (32  L.  R.  I.  129)  followed. 
Semble,  that  a  lessee  serving  an  originating 
notice,  under  section  1  of  the  Land  Law  (Ireland) 
Act,  1887,  does  not  acquire  the  status  of  a 
present  tenant  until  the  hearing  by  the  Court 
of  the  application,  so  as  to  invalidate  a  sub- 
tenancy created  in  the  interval  between  the 
serving  of  the  notice  and  the  hearing.  Johnson 
V.  Egan  Q.  B.,  [1894]  2  I.  R.  480  ; 

28  I.  L.  T.  R.  103 

18. Mortgage — Present  tenancy  subsisting 

at  the  passing  of  the  Act — Mortgage  by  owner 
in  fee — Lease  by  mortgagor  after  mortgage,  but 
before  1881,  without  consent  of  mortgagee — Pay- 
ment of  rent  by  lessee  to  mortgagee — Recognition 
of  lease  by  mortgagee.}  A.  H.,  being  seised  in 
fee  of  lands  in  the  County  of  Z).,  mortgaged 
the  lands  in  1874  in  fee  to  G.  On  October  30, 
1880,  W.  H.,  the  successor-in-title  of  A.  H., 
made  a  lease  of  the  lands  to  J.  B.  for  ten  years 
at  a  rent  of  £131,  the  mortgagees  not  being 
parties  to  the  lease,  nor  assenting  to  it.  On 
November  1,  1884,  the  mortgagees  gave  notice 
to  R.  not  to  pay  the  rent  due  under  the  lease,  or 
any  future  rent,  to  the  landlord,  and  on  April  18, 
1885,  they  demanded  payment  from  J.  B.  of 
the  half-year's  rent  due  on  November  1  previous, 
and  also  required  the  future  rent  to  be  paid  to 
them.  Some  further  correspondence  passed 
between  the  mortgagees  and  J.  R.,  in  which 
the  parties  treated  with  each  other  on  the  basis 
that  the  lease  was  subsisting.  On  October  29, 
1890,  J.  B.  served  a  notice  to  fix  a  fair  rent. 
The  Land  Commission,  reversing  the  decision 
of  the  Sub-Commission,  held  that  J.  B.  was  not 
a  present  tenant  at  the  passing  of  the  Act  of 
1881  : — Held  (reversing  the  decision  of  the  Land 
Commission),  that  the  mortgagees  had  shown 
an  intention  to  deal  with  the  lessee  as  holding 
under  a  lease,  and  that  he  was  entitled  to  a 
present  tenancy  existing  at  the  passing  of  the 
Act  of  1881.  Boulston,  Tenant ;  Caldwell  and 
Gust,  Landlords 
App.,  [1895]  2  I.  R.  136  ;  L.  C,  28 1.  L.  T.  R.  99 

19.  Notice  to  quit — Sub-tenant  from  year 

to  year  in  occupation — Determination  of  middle 
interest — Land  Law  (Ireland)  Act,  1881,  s.  15.] 
D.,  who  held  an  agricultural  holding  under  W. 
as  tenant  from  year  to  year,  sublet  the  holding 
to  H.  as  a  yearly  tenant.  While  H.  was  in 
occupation  and  a  present  tenant  within  the 
meaning  of  the  Land  Law  (Ireland)  Act,  188X, 
W.  served  a  notice  to  quit  and  determined  D.'s 
tenancy : — Held,  that  H.  thereupon  became 
tenant  from  year  to  year  to  W.,  and  entitled 
to  fix  the  fair  rent  of  the  holding.  West,  Land- 
lord ;  Huggard,  Tenant    App.,  [1894]  2  I.  R.  108 

20. •  Originating  agreement  —  Provisions 

in — Application  to  set  aside  and  take  off  the  file 
an  originating  agreement — Compulsion — Irregu- 
larity— Land  Act,  1881,  ss.  7,  20,  22 — Land  Act, 
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1896,  ss.  17,  \%— Rules,  January,  1897,  r.  143.] 
A  landlord  having  evicted  a  judicial  tenant  for 
non-payment  of  rent,  entered  into  an  agreement 
with  the  late  tenant's  wife,  in  1888,  by  which  he 
accepted  her  as  yearly  tenant  of  the  lands,  and 
providing  that  "  the  said  Mary  Gasey  shall  be 
entitled  to  any  reduction  or  otherwise  as  if  she 
were  a  judicial  tenant  of  1883  under  the  Land 
Act  or  any  further  Land  Act."  In  1898,  a  writ 
for  rent  having  been  issued  against  her,  she 
signed  an  agreement  fixing  the  fair  rent.  Upon 
application  to  set  this  aside  and  take  it  off  the 
file  as  being  irregular  and  entered  into  under 
compulsion  : — Held,  that  by  virtue  of  section  18 
of  the  Land  Act,  1896,  the  agreement  of  1888 
operated  to  make  Mary  Casey  a  present  tenant, 
subject  to  the  condition  that  she  should  be 
treated  as  if  she  were  a  judicial  tenant  of  1883, 
and  therefore  there  was  nothing  irregular  in  the 
agreement  of  1898.  Held  further,  on  the  facts, 
that  there  was  no  fraud  in  the  agreement  of 
1898,  and  it  should  be  not  set  aside.  O'Oallaghan 
V.  Sweeney  (33  I.  L.  T.  B.  99)  followed.  Gasey 
Tenant,  v.  Maunsell,  Landlord 

L.  C,  33  I.  L.  T.  R.  162 

21. Present  or  future  tenant.]    Warren 

V.  Bohen  44  1.  L.  T.  189 

22.  Sale  of  tenancy — Gonsent  of  landlord 

to  a  future  tenant  having  the  rights  of  a  present 
tenant — Evidence — Land  Law  (Ireland)  Act, 
1896,  s.  18.]  Where  prior  to  the  Land  Act,  1896, 
on  the  purchase  of  a  tenancy  from  which  the 
former  tenant  had  been  evicted,  the  landlord 
himself  having  entered  into  actual  possession  of 
the  lands,  the  incoming  tenant  was  put  under 
the  old  rent,  and  the  purchase-money  was 
written  ofl  against  arrears  of  rent  and  a  debt  due 
by  the  old  tenant : — Held,  on  these  and  the 
other  facts  in  the  case,  that,  although  the  new 
tenancy  was  a  future  tenancy  and  nothing  else, 
yet  the  evidence  was  sufficient  to  prove  that  the 
landlord  had  consented  that  the  new  tenant 
should  have  the  same  rights  as  the  former  tenant, 
who  would  have  been  entitled  to  fix  a  fair  rent 
if  his  tenancy  had  continued  to  subsist,  and 
under  section  18  of  the  Act  of  1896  the  tenancy 
should  be  deemed  to  be  a  present  tenancy,  and 
the  new  tenant  was  entitled  to  have  a  fair  rent 
fixed.  Talbot  v.  Honeyford  (35  I.  L.  T.  R.  185) 
and  Graham  v.  Rossmore  (ib.  154)  referred  to. 
M'Neill  V.  Rowney    L.  C,  App.,  36  I.  L.  T.  R.  74 

23. Several  tenants.]  The  words  "  ten- 
ant "  and  "  tenants  "  in  section  5  (3)  of  the  Land 
Act  of  1896  mean  tenant  or  tenants  of  a  present 
ordinary  tenancy  from  year  to  year,  or  who  are 
to  be  deemed,  or  have  been  declared,  such  ; 
and  one  of  two  or  more  persons  who  together 
constitute  a  lessee,  cannot  apply  to  have  a  fair 
rent  fixed  on  a  part  of  a  holding  under  this 
section.  The  Court  has  no  power  on  the  appli- 
cation of  one  of  such  persons  to  deem  him  a 
tenant  of  a  present  ordinary  tenancy  from  year 
to  year.     Brown  v.  Pakenham 

L.  Sub-C,  31  I.  L.  T.  593 

24.  Sub-division — Part  of  holding  sold— 

Separate  rent — Act,  1881,  ss.  2,  20  (1),  a.  57.] 


LAND  LAW  ACTS— PRESENT  TENANT— core, 
A  tenant  of  a  present  tenancy,  with  the  consent 
of  the  landlord,  in  1885  sold  part  of  his  holding, 
and  by  agreement  with  the  landlord  an  appor- 
tioned separate  rent  had  since  been  paid  in 
respect  of  the  part'  sold,  and  about  the  same 
time  the  landlord  fixed,  by  statutory  agreement 
with  the  vendor,  a  fair  rent  on  the  residue  of  the 
holding  remaining  unsold  : — Held,  that  the  pur- 
chaser of  the  portion  sold  was  a  present  tenant, 
and  entitled  to  have  a  fair  rent  fixed.  Boyd  v. 
Tredenick  (30  L  L.  T.  K.  36,  [1896]  2 1.  R.  364  ; 
KtzGibbon's  Irish  Land  Reports,  Vol.  I.,  p.  42) 
followed.     M'Veigh  v.  Tecey 

L.  Sub-C,  35 1.  L.  T.  R.  21T 

25. Sub-division    of    holding — Separate 

holding — Right  to  have  fair  rent  fixed — Land  Lavf 
{Ireland)  Act,  1881  (44  dh  45  Vict.,  c.  49),  ss.  2, 
20  (1) — Estoppel.]  J,  M.,  a  tenant  from  year 
to  year  of  a  holding  to  which  the  Land  Act  of 
1881  applied,  sold  in  1887,  with  the  permission 
of  the  landlord's  agent,  a  part  of  the  holding 
consisting  of  14  acres.  The  purchaser's  name 
was  entered  in  the  landlord's  books  as  tenant 
of  the  14  acres  he  had  bought,  at  an  apportioned 
rent  of  £3.  There  was  no  consent  in  writing  by 
the  landlord  to  the  sub- division  of  the  original 
holding: — Held  (1)  that  the  landlord  was 
estopped  from  alleging  that  the  14  acres  did  not 
form  a  separate  holding ;  and  (2)  that  the 
present  tenancy  in  the  14  acres  subsisting  at 
the  time  of  the  sale  had  not  been  affected  by 
the  acts  of  acceptance,  or  admission,  transfer, 
constituting  the  purchaser  a  tenant ;  and  that 
the  order  of  the  Sub-Commission  fixing  the  fair 
rent  should  be  affirmed.  Boyd,  Tenant ; 
Tredenick,   Landlord 

L.  C,  [1896]  2  I.  R.  364  ;  30 1.  L.  T.  R.  36 

26.  Sub-letting  —  Agistment  —  Dwelling 

house — Taxes  paid  by  tenant — Meadowing  and 
sowing  crops.]  The  question  whether  a  contract 
of  letting  is  a  letting  of  the  land  itself  formerly 
a  letting  for  agistment  purposes  is  a  question  for 
the  jury,  and  the  existence  of  the  following  facts 
will  not  prevent  the  question  being  submitted  to 
them — ^namely,  that  the  landlord  made  the 
following  entry  in'  a  book  of  the  tenant's  : — 
"  Land  taken  by  Mr.  Hackett  from  April  1, 1902, 
to  April  1,  1903,  for  £157  ;  £78  10s.  payable  in 
two  instalments,  October  1,  1902,  and  April  1, 
1903. — (Signed)  John  Fletcher,  January  21, 
1902  ;  "  that  the  tenant  always  paid  the  rates, 
and  meadowed  and  sowed  crops  in  a  small 
portion  of  the  land  each  year  ;  that  a  dweUing- 
house  was  on  the  land,  wMch  house  was  occupied 
continuously  by  the  tenant's  herds,  and  that  the 
land  was  let  for  12  months  and  not  for  11  months. 
Fletcher  v.  Hacket  K.  B.,  40  I.  L.  T.  R.  37 
27. Sub-letting — New  tenancy — Accept- 
ance of  rent.]  Section  7  (1)  of  the  Land  Law 
Act,  1896,  providing  that  a  tenant  is  to  be 
deemed  in  bona  fide  occupation  of  his  holding 
if  in  the  estimation  of  the  Court  a  part  not  less 
than  seven-eighths  in  value  of  the  holding  is  in 
his  bona  fide  occupation,  does  not  apply  to  a 
holding  unless  and  until  the  Court  (that  is,  the 
Land  Commission)  thinks  it  reasonable  to  enter- 
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tain  the  application ;  and  when  the  Land  Com- 
miseion  had  dismissed  tenants'  applications  to 
fix  fair  rents,  it  was  held  that  the  tenant  could 
not  rely  on  s.  7  (1)  of  the  Act  of  1896,  in  con- 
nection with  s.  21  of  the  Act  of  1881,  to  show  that 
he  was  a  present  tenant.  On  the  expiration  of  a 
lease,  the  tenants,  who  were  respectively  in 
occupation  of  a  holding,  filed  originating  notices 
to  have  fair  rents  fixed.  The  Land  Commission 
dismissed  the  notices  on  the  ground  that  even 
if  the  tenants  were  in  occupation  of  seven- 
eighths  of  the  holding,  it  would  be  unreasonable 
to  entertain  the  application,  and  this  decision 
was  upheld  in  the  Court  of  Appeal.  While  the 
proceedings  were  pending,  the  landlord  accepted 
rent  from  the  tenant  and  did  other  acts' '  without 
prejudice  to  the  appeal  pending  in  the  Land 
Commission  Court "  : — Held,  that,  the  Land 
Commission  proceedings  being  conversant  with 
the  status  of  the  tenant  as  well  as  with  the 
amount  of  the  fair  rent,  these  acts  had  not  the 
effect  of  creating  »  new  tenancy  from  year  to 
year  in  the  tenant.    Nicholson  v.  Smyth 

K.  B.,  2  N.  I.  J.  R.  78,  82 

28. Surrender.]  A  tenant,  £.,  sublet  his 

holding  to  W.  in  1876.  In  1885  B.  was  ejected 
by  the  landlord,  who — no  habere  having  been 
issued — obtained  formal  possession  from  W., 
whom  he  then  reinstated  in  the  holding,  less  by 
a  portion,  at  a  reduced  rent,  which  he  since 
paid : — Held,  to  be  a  friendly  proceeding  not 
amounting  to  a  surrender,  and  that  the  tenancy 
was  a  present  one.  Watt,  Tenant,  v.  Clanricarde, 
Landlord  L.Sub-C.,30LL.T.R.128 

29.  Surrender — Pasture  holding — Lease — 

Portion  under  tillage — Valuation  agreement — 
Buildings.']  Where  under  the  terms  of  a  lease 
a  lessee  might  in  one  year  have  45  acres  planta- 
tion measure  out  of  120  under  tillage  or  meadow, 
and  where  in  1882  the  lessee  (together  with  the 
other  leaseholders  on  the  estate)  entered  into 
an  agreement  to  be  bound  by  a  valuation  to  be 
assessed  on  their  holdings  as  if  that  valuation 
rent  was  the  rent  reserved  in  their  respective 
leases  : — Held,  that  the  land  was  a  mixed  and 
not  a  pasture  farm,  and  that  a  surrender  of  the 
lease  had  not  been  contemplated  and  that  a 
fair  rent  could  be  fixed.  Burke,  Tenant,  v. 
Westropp,  Landlord        L.  C,  30  I.  L.  T.  R.  15 

30. Tenancy  existing  at  the  passing  of 

the  Land  Law  Act,  1881 — Surrender  to  the  land- 
lord— Be-letting  of  portion  of  the  holding  before 
January  1,  1883.]  J.  H.  held  from  T.  E. 
14a.  2r.  25p.  (Irish)  of  the  lands  of  D.,  in  the 
County  of  Cavan,  under  lease  dated  January 
24,  1865,  for  the  term  of  twenty-one  years, 
at  the  rent  of  £27  15s.  6d. ;  the  term  was 
subsequently  changed  by  endorsement  on  the 
lease  into  a  lease  for  the  life  of  the  les.see. 
J.  H.  died  in  1876,  and  was  succeeded  in  the 
possession  of  the  farm  by  his  widow,  E.  H., 
who  continued  in  possession  until  April,  1882, 
when  she  surrendered  to  the  landlord  the  whole 
of  the  farm.  The  landlord  then  sub-divided 
the  farm,  giving  Mrs.  H.  the  house  and  10  acres, 
statute  measure,  at  a  rent  of  10s.  a  year  for  her 
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Ufe,  and  the  remainder  was  let  to  0.  in  three 
distinct  parts  ; — (a)  4J  statute  acres,  at  the  rent 
of  £22  10s.  ;  (6)  4a.  Ir.  19p.,  at  a  rent  of  £12  ■, 
and  (c)  4a.  Ir.  29p.,  at  a  rent  of  £10  10s.  These 
lettings  were  made  in  1882  and  took  effect  from, 
the  1st  November,  1882.  In  January,  1890, 
G.  sold  the  holdings  (b)  and  (c)  to  F,  who  served 
a  notice  to  fix  a  fair  rent  of  the  holding  (c) : — 
Hdd  (affirming  the  decision  of  the  Land  Com- 
mission), that  the  tenancy  in  the  holding  was  a 
present  tenancy.  Fitzsimons,  Tenant ;  Ellis, 
Landlcrrd  App  ,  [1895]  2 1.  R.  698;  30  L  L-  T.  R.  29 

31. Tenancy  in  common — Effect  of  origin- 
ating notice  served  prior  to  the  passing  of  the  Act 
of  1903 — Construction  of  statutes.']  Where  an- 
originating  notice  to  fix  a  fair  rent  was  served 
prior  to  the  passing  of  the  Land  Act,  1903, 
section  91  of  that  Act  should  be  given  a  retro- 
spective operation,  andj  eotion  5  of  the  Land 
Law  (Ireland)  Act,  1896,  should  be  construed  in 
the  sense  prescribed  by  the  Act  of  1903. 
Campbell  and  Madden,  Tenants,  v.  Lord  O'Neill, 
Landlord  L.  Sub-C,  38  1.  L.  T.  R.  14 

32. Tenants   from   year   to   year   and 

tenants  holding  under  lease — Superior  landlord — 
Middleman — Sub-tenants — Ejectment  of  middle- 
man without  disturbing  the  possession  of  sub- 
tenants— Land  Law  (Ireland)  Act,  1896,  ss.  12, 15, 
50  (2).]  Semble,  there  is  no  language  in  any 
part  of  section  12  of  the  Land  Law  (Ireland)  Act, 
1896,  showing  that  its  provisions  are  intended 
for  the  benefit  of  occupying  tenants  from  year 
to  year  to  the  exclusion  of  tenants  holding  under 
lease.      Bagnell  v.  Broggy 

L.  C,  31  I.  L.  T.  R.  91 

33. Two  holdings  amalgamated.]   Where 

a  present  tenant  of  two  holdings  within  the  Land' 
Acts  agrees  with  his  landlord  to  have  the  hold- 
ings amalgamated  into  one  holding,  the  com- 
bined holding  remains  a  present  tenancy,  unless 
there  is  very  clear  and  unequivocal  evidence  of 
intention  to  turn  it  into  a  future  tenancy. 
This  will  not  be  implied  as  an  indirect  effect  of 
the  transaction.  Caherty,  Tenant  v.  Johnston. 
Landlord  L.  Sub-C,  37  1.  L.  T.  R.  99 

34. Welsh  mortgage — Consent  of  land- 
lord to  tenancy  being  converted  into  a  present 
tenancy — Land  Act,  1896,  s.  18.]  On  an  applica- 
tion to  fix  the  fair  rent  of  a  holding  the  tenant 
alleged  that  in  1869  the  then  tenant  of  the  hold- 
ing entered  into  an  agreement  with  his  landlord 
that  the  landlord  should  lend  him  a  sum  of 
£330,  and  that  this  sum  with  interest  should 
be  secured  by  mortgage,  the  landlord  entering 
into  possession  of  the  farm  and  receiving  the 
rents  and  profits,  but  accounting  annually  t» 
the  tenant  until  principal  and  interest  should 
be  paid  off.  An  agreement  in  the  form  of  an 
absolute  assignment  of  the  farm  -vyas  signed  by 
the  tenant ;  it  contained  a  covenant  by  him 
for  payment  of  interest,  but  no  proviso  for 
redemption.  On  the  death  of  the  tenant  the 
landlord  obtained  an  ejectment  decree  against 
his  widow,  and  sold  the  holding  to  the  present 
applicant.  The  Sub-Commission  having  decided 
that  the  tenancy  was  »  future  tenancy,  the 
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tenant  appealed : — Hdd,  that  the  tenancy  was 
a  present  tenancy,and  the  tenant  was  entitled  to 
have  a  fair  rent  fixed.  Montgomery,  Landlord,  v. 
Rogers,  Tenant  L.  C,  37  I.  L.  T.  R.  93 

Surrender- Act,  1881,  s.  20 

[1894]  2  I.  R.  590  ;  28  I.  L.  T.  R.  59 
See  Landlord  and  Tenant — Surrender.    8. 

LAND  LAW  ACTS— REDEMPTION  OF  RENT 
(IRELAND)  ACT,  1891. 
1. Apportionment    of   fee-farm    rent— 

•Section  2  (2) — Basis  of  present  letting  value  of 
the  lands  liable  adopted — Landed  Estates  Court 
Act,  1858,  s.  12— Land  Law  (Ireland)  Act,  1887, 
«.  15  (2).]  In  proceedings  under  the  Redemption 
■of  Rent  Act,  where  the  lessor  filed  a  statement 
for  the  apportionment  of  a  superior  rent,  pabable 
by  her  in  respect  of  the  lands  the  subject  of 
such  proceedings,  and  other  lands  in  her  posses- 
sion, and  sought  to  have  the  apportionment  made 
upon  the  basis  of  the  amount  of  the  rent  payable 
by  the  lessee  (which  had  been  ordered  to  be 
redeemed),  and  the  tenement  valuation  of  the 
remainder  of  the  lands  liable,  having  regard 
to  the  evidence  as  to  value  submitted,  an  order 
was  made  for  the  apportionment  of  such  superior 
rent  upon  the  basis  of  the  present  letting  value 
of  the  entire  of  the  lands  liable.  Orders  for  the 
apportionment  of  rents  under  the  72nd  section 
of  the  Landed  Estates  Court  Act,  1858,  are  con- 
ditional upon  the  proceedings  for  sale  being 
carried  out.  Gaffney  (Lessor)  v.  Trumbull 
(Lessee)  Lynch,  Com.,  29  I.  L.  T.  R.  129 

2. Bona    fide    occupation — Section    1 — 

•Sub-letting — Crucial  date  at  which  bona  fide 
■occupation  must  exist — Land  Law  (Ireland)  Act, 
1896,  s.  7  (1).]  Section  7,  sub-sect.  1  (6)  of  the 
Act  of  1896,  which  provides  that  for  the  purpose 
of  the  Land  Law  Acts  the  tenant  of  a  holding 
shall  be  deemed  to  be  in  bona  fide  occupation 
thereof,  notwithstanding  that  part  of  the  holding 
is,  otherwise  than  in  breach  of  the  contract  of 
tenancy  or  of  a  statutory  condition,  sub-let  to 
■or  in  the  occupation  of  another  person,  if  in  the 
estimation  of  the  Court,  a  part,  not  less  than 
seven-eights  in  value  of  the  holding,  remains  in 
the  bona  fide  occupation  of  the  tenant,  and  if 
the  sub-letting  was  made  before  the  Act  of  1887, 
or  was  a  substitution  for  a  letting  existing  at 
that  date,  applies  to  the  case  of  a  grantee  under 
a  fee-farm  grant  seeking  to  redeem  his  rent  under 
the  Redemption  of  Rent  Act,  1891.  The  status 
as  to  occupation  of  the  grantee  is  to  be  ascer- 
tained at  the  date  of  his  application  ;  therefore, 
the  status  of  a  grantee  who  was  in  bona  fide 
•occupation  of  upwards  of  seven-eighths  of  the 
holding  at  the  date  of  his  application  is  sufficient 
though  less  than  that  amount  of  the  holding 
was  in  his  occupation  at  the  dates  when  the  Acts 
of  1891  and  1896  respectively  passed.  Nelson 
V.  Headfort  (18  L.  R.  I.  407)  distinguished. 
■Cowell,  Grantor  ;   Buchanan,  Grantee 

Lynch,  Com.,  35  I.  L.  T.  R.  119  ; 
App.,  [1903]  1  I.  R.  58  ;  36  I.  L.  T.  R.  166 

3.  Bona  fide  occupation — Sections  1,  3 — 

Land  Law  (Ireland)  Act,  1896,  s.  5,  sub-s.  2,  g.  7, 
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(IRELAND)  ACT,  1891— cowimaed. 
sub-s.  3.]  If  a  landlord  makes  a  fee-farm  grant 
of  lands  partly  in  his  own  possession  and  partly 
in  the  hands  of  a  yearly  tenant  at  the  date  of 
the  grant,  the  grantee  is  not  entitled,  either 
under  section  5,  sub-section  2,  or  section  7,  sub- 
section 3,  of  the  Land  Law  (Ireland)  Act,  1896, 
to  redeem  a  proportionate  part  of  the  fee-farm 
rent.  Decision  of  Bewley,  J.,  affirmed  by  the 
Court  of  Appeal  (Lord  Ashbourne,  C,  and  Fitz- 
Gibbon,  L.J. ;  duiitante  Walker,  L.J.)  Semble, 
per  Bewley,  J.  :  The  provisions  of  section  5, 
sub-section  1,  and  section  7,  sub-section  1,  apply 
to  fee -farm  grantees  and  to  leaseholders,  to 
whom  the  provisons  of  the  Land  Law  (Ireland) 
Act,  1887,  do  not  apply  by  reason  of  the  duration 
of  the  demise.  Cowell,  Grantor ;  Buchanan, 
Grantee  L.  C,  [1898]  2  I.  R.  147  ; 

31  I.  L.  T.  R.  59  ;  App.,  [1898]  2  I.  R.  153 

4. Bona  fide  occupation — Sub-kiting  of 

substantial  portion  of  holding — Evidence  of  the 
consent  of  the  grantor  immaterial — Land  Law 
(Ireland)  Act,  1881,  s.  57 — Effect  of  advance  made 
where  sub-tenancies  exist — Land  Law  (Ireland) 
Act,  1891,  s.  9  (4).]  Where  a  grantee  appfied 
under  the  Redemption  of  Rent  (Ireland)  Act, 
1891,  to  have  the  rent  issuing  out  of  his  holding 
containing  298a.  Ir.  36p.  redeemed,  and  the 
grantor  signed  the  usual  provisional  consent  to 
redemption,  and  it  appearing  that  portions  of 
the  holding  containing  82a.  3r.  were  sub-let  to 
tenants  at  judicial  rents,  it  was  alleged  that 
such  sub-tenancies  were  created  with  the  con- 
sent of  the  grantor,  and  submitted  that  the 
grantee  was  notwithstanding  entitled  to  an  order 
for  redemption : — Held,  that  the  grantor  not 
being  competent  to  prevent  the  creation  of  the 
sub-tenancies,  the  fact  of  his  consent  (if  estab- 
lished) was  immaterial,  and  that  having  regard 
to  the  area  of  the  portions  sub-let,  the  grantee 
was  not  in  bona  fide  occupation  of  the  holding. 
Parnell,  Grantor  ;  Brownrigg  and  others.  Grantees 
Lynch.  Com.,  29  I.  L.  T.  R.  56 

5. Consent  to  redemption— Certi^Sc  of 

title — Registration  of  Title  (Ireland)  Act,  1891, 
s.  24 — Redemption  of  Rent  (Ireland)  Act,  1891, 
ss.  1,  2,  sub-s.  (2).]  A  landlord's  consent  to 
redemption  of  rent  is  not  an  agreement  for  pur- 
chase to  all  intents.  The  grantor  who  has  given 
such  consent  is  not  a  "  vendor "  -within  the 
meaning  of  section  24  of  the  Local  Registration 
of  Title  (Ireland)  Act,  1891.     Re  J.  P.  Lynch 

L.  C,  29  I.  L.  T.  R.  99 

6. Demesne — Holding    not    agricultural 

or  pastoral — Holding  incorporated  in  demesne — 
Redemption  of  Rent  (Ireland)  Act,  1891,  s.  1— 
Land  Law  (Ireland)  Act,  1881,  s.  58.]  Land 
taken  for  the  purpose  of  annexation  to  demesne 
land  and  annexed  accordingly  becomes  demesne 
land,  and  is  excluded  from  section  1  of  the 
Redemption  of  Rent  (Ireland)  Act,  1891. 
Borrowes  v.  CoUes  L.  C.,  28  I.  L.  T.  R.  41 

7. Demesne— Land  Act,    1896,  s.  5— 

Holding  let  by  lease  lat  July,  1854,  for  999  years.] 
A  holdmg  described  as  Dormstown  Castle  Farm, 
and   part   of   holding   called   demesne  in  the 
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marriage  settlement  of  lessee's  son,  was  held  to 
consist  substantially  of  demesne  land,  and  to 
have  been  intended  to  be  preserved  as  such. 
The  National  Assurance  Co.,  Tenants,  v.  Mackay 
and  others.  Landlords   L.  Sub-C,  34 1.  L.  T.  R.32 

8. Effect  of  redemption  under — Consent 

by  lessors  to  redemption — Lease  in  excess  of 
powers — Inability  to  make  title — Specific  per- 
formance— Jurisdiction  of  Land  Commission.] 
A  lessee  for  a  term  of  years,  applying  to  the  Land 
Commission  under  the  Redemption  of  Rent 
(Ireland)  Act,  1891  (54  &  55  Vict.,  c.  57),  is  not 
entitled  to  a  conveyance  in  fee  of  his  holding, 
but  to  an  extinguishment  of  all  rent  during  the 
residue  of  his  term,  with  the  protection  from 
all  superior  rents  or  rentcharges  afforded  by 
their  redemption  under  the  powers  given  by 
section  2  of  the  Act.  By  deeds,  executed  on  the 
marriage  of  M.  and  N.,  in  1863,  lands  were 
vested  in  trustees,  on  trust,  at  the  request  of  if. 
(the  wife)  and  N.  (the  husband),  during  their 
joint  lives  to  sell,  and  with  power  to  the  trustees 
before  sale  at  the  hke  request,  to  lease  for  thirty- 
one  years.  The  trusts  of  the  sale  moneys,  and 
of  the  lands  until  sale,  were  for  M.  during  the 
joint  lives  of  herself  and  N.,  for  her  separate  use, 
for  the  survivor  for  life,  and  then  for  the  issue 
of  the  marriage.  In  1870  M.  and  N.  made  a 
lease  of  the  lands  for  200  years.  The  tenant 
served  an  ongrnating  notice  under  the  Redump- 
tion of  Rent  (Ireland)  Act,  1891,  to  redeem  the 
rent,  and  for  an  advance  under  the  Land  Pur- 
chase Acts.  M.  and  N.  consented  to  the  re- 
demption, and  an  order  for  the  same  and  for  an 
advance  was  made  accordingly.  The  trustees 
refused  to  assist  in  effecting  the  redemption, 
and  M.  and  N.  thereupon  informed  the  tenant 
that  they  could  not  make  title  or  carry  out  the 
order.  The  tenant  thereupon  applied  to  the 
Land  Commission  for  an  order  for  the  specific 
performance  by  the  lessors  of  the  agreement 
contained  in  the  consent.  The  leave  of  the 
Chancery  Division,  required  by  the  Settled 
Land  Act,  1884  (47  &  48  Vict.,  c.  18),  s.  7,  for 
the  exercise  of  the  powers  conferred  by  section 
63  of  the  Settled  Land  Act,  1882  (45  &  46  Vict., 
c.  38),  had  not  been  obtained : — Held,  that  the 
trustees  were  within  their  rights  in  declining  to 
carry  out  the  redemption,  and  that  M.  and  N. 
had  no  power  to  compel  them  ;  that  it  was 
impossible  for  M.  and  N.  to  carry  out  the 
redemption  ;  and  that  the  tenant's  application 
should  be  refused.  Semble,  even  if  M.  had  the 
power  of  sale  conferred  on  a  tenant-for-life  by 
the  Settled  Land  Act,  it  would  not  enable  the 
redemption  of  the  rent  to  be  carried  out. 
Quaere,  whether  the  Land  Commission  has  any 
jurisdiction  to  make  an  order  for  specific  per- 
formance in  proceedings  under  the  Redemption 
of  Rent  (Ireland)  Act,  1891.  Gyles,  Lessors ; 
Beausang,  Lessee 

L.  C,  [1895]  2  I.  R.  325  ;  29  I.  L.  T.  R.  71 
9.  Effect  of  redemption  under — Conver- 
sion— Allocation,  of  funds — Claims  of  judgment 
creditors   and   mortgagees   created  subsequent   to 
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conversion — Costs.  ]  In  cases  imder  the  Redemp- 
tion of  Rent  (Ireland)  Act,  1891,  where  orders 
for  redemption  have  been  made,  conversion  has 
taken  place,  and  in  the  distribution  of  the  funds- 
arising  therefrom,  and  from  sales  by  agreements- 
for  purchase  under  the  Land  Purchase  Acts, 
judgment  creditors  claiming  under  judgments, 
obtained  subsequently,  or  mortgagees  under 
instruments  of  later  date,  can  only  claim,  as 
regards  the  lands  sold,  as  against  any  residue- 
coming  to  the  vendor.  In  the  Matter  of  the- 
Estate  of  John  Finlay,  a  Vendor  of  Land 

Lynch,  Com.,  29  I.  L.  T.  R.  12 

10.  Fair  rent — Fee-farm  grant — Improve- 
ments— Permanent  buildings  —  Reclamation  of 
waste  land — Drains  and  fences — Land  Law 
(Ireland)  Act,  1887,  s.  1 — Land  Law  {Ireland) 
Act,  1881,  ss.  8,  21— Land  Act,  1870,  s.  ir— Ulster 
custom.']  In  1874  M.  purchased  from  a  tenant 
from  year  to  year  his  interest  in  a  holding  subject 
to  the  Ulster  custom.  In  1875  M.  obtained 
from  L.,  the  landlord,  a  fee-farm  grant  of  the- 
holding.  After  purchasing  the  holding  M. 
executed  improvements  on  the  land,  including- 
the  erection  of  permanent  buildings,  the  reclama- 
tion of  waste  lands,  and  the  making  of  drains 
and  fences.  In  fixing  a  fair  rent  under  the 
provisions  of  the  Redemption  of  Rent  (Ireland). 
Act,  1891,  the  Land  Commission  held  that  the 
grantee  was  not  entitled  to  be  exempted  from 
rent  in  respect  of  these  improvements,  and  that 
the  Ulster  custom  was  not  enforceable  under 
the  Act  of  1870  against  a  holding  under  a  fee- 
farm  grant : — Held,  reversing  the  decision  of  the 
Irish  Land  Commission,  that  M.  was  entitled 
to  have  his  interest  in  the  permanent  buildings 
and  the  reclamation  of  waste  lands,  but  not  in 
the  drains  and  fences,  considered  in  fixing  the 
fair  rent,  the  Court  of  Appeal  giving  no  decision 
on  the  question  raised  as  to  the  Ulster  custom.. 
Adams  V.  Dunseath  (10  L.  R.  Ir.  109)  discussed. 
Mollan  V.  Kieran  ([1894]  2  Ir.  R.  27)  overruled.. 
Mairs,  Grantee ;    Lecky,  Grantor 

L.  Sub-C,  L.C.,  28  I.  L.  T.  R.  56  r 
App.,  [1895]  2 1.  R.  475  ;  29  I.  L.  T.  R.  42^ 

11.  Fair  rent — line — Fee-farm    grant — 

Land  Law  [Ireland)  Act,  1887.]  By  indenture 
of  lease  dated  9th  March,  1874,  in  consideration 
of  a  fine  of  £1,300,  G.  demised  to  B.,  his  heirs 
and  assigns,  the  lands  of  D.,  for  three  lives,  with 
a  covenant  for  perpetual  renewal,  subject  to  a 
rent  of  £100  per  annum.  On  the  23rd  Septem- 
ber, 1874,  G.  made  to  B.  a  fee-farm  grant  of  the 
lands  at  the  same  rent.  The  lands  had  formerly- 
been  let  at  a  higher  rent.  In  1895  the  grantee 
served  notice  to  redeem  the  rent ;  the  landlord 
declined  to  consent,  and  the  case  came  before  a 
Sub-Commission  to  fix  a  fair  rent : — Held,  on 
the  facts  of  the  case  that  the  Land  Commission, 
in  fixing  the  fair  rent,  ought  not  to  make  a 
deduction  from  what  would  otherwise  be  a  fair 
rent  by  reason  of  the  payment  of  the  fine  of 
£1,300.     Glenny,  Landlord ;   Bell,  Tenant 

L.  Sub-C,  31  I.  L.  T.  R.  13  ; 
App.,  [1898]  2  I.  R.  233  ;  32  I.  L.  T.  R.3- 
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12. Fair  rent  —  Fine  —  Improvements.'^ 

Where  a  grantor  does  not  consent  to  the  applica- 
tion of  his  grantee  for  redemption  of  fee-farm 
rent  under  the  Redemption  of  Rent  (Ireland) 
Act,  1891,  and  the  Court  proceeds,  on  the 
alternative  application,  to  fix  a  fair  rent  of  the 
liolding,  the  grantee  is  not  entitled  to  any 
deduction  in  respect  of  a  fine  in  consideration 
•of  which,  and  of  the  surrender  of  a  lease,  the 
grant  was  made,  nor  is  he  entitled  to  be  exempted 
from  rent  in  respect  of  any  improvements 
made  by  him  or  his  predecessors-in-title. 
Diss.,  O'Brien,  Commissioner.  Mollan,  Grantor  ; 
Kieran,  Grantee.  L.  C,  [1894]  2 1.  R.  27 

[See  No.  10] 

13.  "  Fee-farm  grant " — Meaning  of— 

Section  1 — Church  Temporalities  Acts  (3  cfc  4 
Wm.  IV.,  c.  37  ;  4  cfc  5  Wm.  IV.,  c.  90  ;  6*7 
Wm.  IV.,  c.  99) — Sub-perpetuity  grant.]  A 
sub-perpetuity  grant,  made  under  the  Church 
Temporalities  Acts,  is  a  fee-farm  grant  within 
the  meaning  of  the  Redemption  of  Rent  (Ireland) 
Act,  1891.     Hamilton,  Grantor  ;   Casey,  Grantee 

L.  C,  [1894]  2  I.  R.  224 

14.  Fee-farm  grant — Retrospective  ap- 
plication of  provisions  of  the  Land  Law  {Ireland) 
Acts  to  grants  and  leases  brought  into  Court  under 
the  Bedemption  of  Rent  Act,  1891 — Land  Law 
{Ireland)  Act,  1881,  s.  2.]  The  provision  in 
section  2  of  the  Land  Law  (Ireland)  Act,  1881, 
prohibiting  sub-division  of  a  holding  without 
the  consent  in  writing  of  the  landlord  does  not 
apply  to  a,  grant  or  lease  which  was  excluded 
at  the  time  of  the  sub-division  from  the  Act. 
The  provision  is  not  retrospective,  and  does  not 
apply  to  a  grantee  or  lessee  seeking  the  benefit 
of  the  Redemption  of  Rent  (Ireland)  Act,  1891, 
until  he  has  applied  in  the  prescribed  manner  to 
redeem  his  rent.  Merry,  Tenants,  v.  Irwin, 
Landlord  L.  Sub-C,  28  I.  L.  T.  R.  59 

15. "  Full   agricultural   rent."]    "  Full 

agricultural  rent "  (section  1)  means  the  annual 
sum  which  should  be  the  fair  rent  of  the  holding, 
on  the  assumption  that  all  improvements 
thereon  (including  buildings)  were  made  or 
acquired  by  the  landlord,  and  does  not  mean 
"  fair  rent "  under  section  8  of  the  Land  Act, 
1881.  iSemftZe,  that  the  words  "  full  agricultural 
rent "  must  receive  the  same  meaning  whether 
the  application  is  under  the  Purchase  Acts  to 
redeem  a  rent  or  under  the  other  Land  Acts  to 
have  a  fair  rent  fixed.  Stronge  v.  Irwin  (un- 
reported, Aug.,  1898)  followed.  Houston  y. 
Finn  L.  Sub-C,  33  I.  L.  T.  R.  160 

16. "  Full  agricultural  rent  "—Applica- 
tion to  fix  fair  rent — Fee-farm  grantee — Drainage 
charge — Tithe  rentcharge — Redemption  of  Rent 
{Ireland)  Act,  1891,  n.  1.]  The  grantee  under  a 
fee -farm  grant  having  served  on  the  grantor  a 
notice  under  the  Redemption  of  Rent  (Ireland) 
Act,  1891,  seeking  to  have  his  fee-farm  rent 
redeemed  or  a  fair  rent  fixed,  and  the  grantor 
having  refused  to  consent  to  the  redemption, 
the  application  to  fix  a  fair  rent  came  before 
the  Court.     It  appeared  that  the  lands  were 
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subject  to  a  tithe  rentcharge  and  a  drainage 
charge  of  £30,  terminable  in  49  years  from 
1890  : — Held,  that  in  ascertaining  whether  the 
lands  were  held  at  a  full  agricultural  rent  the 
tithe  rentcharge  should  be  deducted  from  the 
gross  rent,  but  the  drainage  charge,  being  a 
terminable  charge,  should  not  be  deducted. 
Shiel,  Landlord,  v.  Irvine,  Tenant 

L.  C,  37  I.  L.  T.  R.  92  :  3  N.  I.  J.  R.  297 
17.  "  Full  agricultural  rent " — Land- 
lord's refusal  to  consent — Fair  rent  application — 
Improvements — Redemption  of  Rent  {Ireland)  Act, 
1891,  s.  1.]  A  fee-farm  grantee  having  applied 
under  section  1  of  the  Redemption  of  Rent  Act, 
1891,  to  have  his  rent  redeemed,  and  the  grantor 
having  refused  to  consent  to  such  redemption 
the  Court  was  asked  to  fix  the  far  rent  of  the 
holding : — Held,  that  the  words  "  fuU  agricul- 
tural rent "  in  the  section  mean  the  annual 
sum  which  ought  to  be  the  fair  rent  of  the 
holding  on  the  assumption  that  all  the  improve- 
ments on  the  holding,  including  buildings,  were 
made  or  acquired  by  the  landlord,  and  as  the 
evidence  in  this  case  showed  that  the  grantee 
did  not  hold  at  such  a  rent  the  Court  had  no 
jurisdiction  to  fix  a  fair  rent.  Wynne,  Grantee 
V.  Wilson,  Grantor       L.  C,  35  I.  L.  T.  R.  152  ; 

1  N.  I.  J.  R.  95 

18. "  Full  agricultural  rent  "^Section 

1 — Meaning  of,  as  distinguished  from  "  fair 
rent "  in  Land  Act  of  1881,  and  Amending  Act 
of  1896.]  A  "  full  agricultural  rent  "  in  section  1 
of  the  Redemption  of  Rent  (Ireland)  Act  does 
not  mean  a  fair  rent  as  ascertained  under 
section  8  of  the  Act  of  1881,  as  amended  by  the 
Act  of  1896,  but  it  means  the  annual  sum  which 
should  be  the  fair  rent  of  the  holding  on  the 
assumption  that  aU  improvements  thereon  (in- 
cluding buildings)  were  made  or  acquired  by 
the  landlord,  and  it  is  only  when  the  full  agricul- 
tural rent  so  ascertained  is  less,  or  does  not 
exceed  the  rent  reserved  in  the  grant,  that  the 
grantee  can  claim  to  be  entitled  to  redeem,  it 
the  grantor  consents  in  the  prescribed  manner, 
or  if  he  does  not  so  consent,  then  to  have  a  fair 
rent  fixed.  Stronge,  Graivtor ;  Irwin,  Grantee 
(unreported),  followed.  Stuart,  Lessor,  v. 
Niblock,  Lessee       Lynch,  Com.,  35 1.  L.  T.  R.  61 

19. Full  agricultural  rent — 54  <b  55  Vict., 

c.  57 — Mode  of  estimating — Buildings  and  other 
improvements — Tithe  rent-charge.]  The  principle 
of  Mairs  v.  Lecky  ([1905]  2  I.  I.  R.  475)  applies 
to  long  terms  of  years.  In  ascertaining  whether 
a  reserved  rent  is  a  full  agricultural  rent  on  an 
application  under  the  Redemption  of  Rent 
(Ireland)  Act,  the  Land  Commission  is  not  bound 
to  act  on  the  assumption  that  all  improvements 
on  the  holding  were  made  or  acquired  by  the 
landlord,  and  ought  to  take  into  consideration 
any  tithe  rentcharge  payable  by  the  tenant. 
Bernard,  Landlord ;    Moore,  Tenant 

App.,  [1909]  1  I.  R.  77  ;  43  I.  L.  T.  R.  3 

20. Holding — Tenant    of  an   undivided 

share  of  lands — "  Parcel  of  land  " — Land  Law 
{Ireland)  Act,   1881  (44  cfc  45  Vict.,  c.  49),  s.  57.] 
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The  lessee  of  an  undivided  share  of  land  is  not 
the  occupier  of  a"  holding  "  within  the  meaning 
of  the  Redemption  of  Rent  (Ireland)  Act,  1891. 
Diss.  Walker,  C.  Decision  of  the  Irish  Land 
'Commission  reversed.  Cummins,  Lessee  ;  St. 
Leger  and  others.  Lessors 

L.C.,29I.L.T.R.88  ;  App.,  [1896]  2 1.R.603 

21 . Lessee — Section  1  —  Lease  for  lives 

renewable  for  ever  made  in  June,  I860.]  A  lease 
for  lives  renewable  for  ever,  executed  after  the 
Renewable  Leasehold  Conversion  Act,  and 
before  the  Landlord  and  Tenant  Act,  1860, 
came  into  operation,  is  withia  the  Redemption 
of  Rent  (Ireland)  Act,  1891.  Langtry  v.  Sheridan 
L.C.,30I.  L.T.R.64 

22. Lessee — Renewable  lease  made  after 

1849  and  before  the  Landlord  and  Tenant  Act, 
1860 — Renewable  Leasehold  Conversion  Act 
{Ireland),  1849,  s.  37.]  By  the  37th  section 
of  the  Renewable  Leasehold  Conversion  Act 
(Ireland),  1849,  12  &  13  Vict.,  c.  105,  it  is 
provided  that  every  lease  of  lands  in  Ireland 
for  one  or  more  lives  with  or  without  a  term  of 
years,  or  for  years  determinable  upon  one  or  more 
life  or  lives,  or  for  years  absolute,  with  a  covenant 
or  agreement  for  perpetual  renewal,  made  after 
the  passing  of  that  Act,  by  any  person  competent 
to  convey  an  estate  of  inheritance  in  fee-simple 
(and  not  so  made  in  pursuance  of  a  covenant 
or  agreement  entered  into  before  the  passing  of 
the  Act),  shall,  notwithstanding  anything  therein 
contained  to  the  contrary,  be  deemed  to  be  and 
shall  operate  as  a  conveyance  of  the  lands 
specified  therein  to  the  intended  lessee,  his  heirs 
and  assigns,  for  ever,  at  a  fee-farm  rent  equal 
to  the  rent  expressed  to  be  reserved  in  such 
lease,  and  that  all  reservations  of  a  fine  or  fines 
upon  or  fees  for  or  in  respect  of  such  renewal 
shall  be  altogether  void.  Lauds  were  demised 
by  a  lease  dated  June  9,  1841,  for  a  term  of 
150  years,  from  the  29th  September,  1837.  In 
the  year  1860  the  owner  of  the  lessee's  interest 
being  desirous  of  obtaining  a  perpetual  interest 
in  the  lands,  agreed  to  give  the  landlord  £100, 
as  a  fine  for  a  new  lease  for  lives  renewable  for 
ever,  and  accordingly  by  a  lease  under  seal 
dated  the  9th  June,  1860,  and  executed  before 
the  passing  of  the  Landlord  and  Tenant  (Ireland) 
Act,  1860,  the  landlord  executed  a  new  lease  of 
the  lands  for  three  lives,  which  contained  a 
covenant  for  perpetual  renewal  and  covenants 
for  payment  of  the  rent,  and  provisions  for 
distress  and  re-entry  on  non-payment  of  the 
rent : — Held,  that  the  lessee  under  this  last- 
mentioned  lease  wa^entitled  to  have  his  rent 
redeemed  under  tm  Redemption  of  Rent 
(Ireland)  Act,  1891.  Sheridan,  Tenant,  v. 
Nesbitt,   Landlord      L.  Sub-C,  30  I.  L.  T.  R.  39 

23.  Lessee — Section    1  —  Tenants    from 

year  to  year  with  an  equitable  right  to  Main  fee- 
farm  grants — Lease  for  ever — Landlord  and 
Tenant  {Ireland)  Act,  1870,  s.  lO—Landlord  and 
Tenant  (Ireland)  Act,  1881,  s.  57 — Land  Law 
{Ireland)  Act,  1887,  s.  1.]  A  tenant  holding 
under  an  agreement  for  a  lease  for  ever  existing 


LAND  LAW  ACTS— REDEMPTION  OF  RENT 

(IRELAND)  ACT,  lB9i~continued. 
at  the  passing  of  the  Land  Law  (Ireland)  Act, 
1881,  is  entitled  to  apply  under  the  Redemption 
of  Rent  Act.     Donnelly  v.  Oalbraith 

L.  C,  28  I.  L.  T.  R.  54 

24. Mortgagee  in  possession  of  lessor's 

interest  as  landlord — Leasehold  rent — Premises 
subject  to  mortgage — Fine  paid  to  lessor — Effect  of 
consent  to  redemption — Land  Law  {Ireland)  Act, 
1896,  s.  42.]  Where  premises  comprised  in  a 
lease  for  a  term  of  years  were,  with  other  lands, 
subject  to  a  mortgage  made  prior  to  the  date 
of  the  lease,  and  the  representative  of  the  mort- 
gagees subsequently  entered  into  the  possession 
of  the  rents  and  profits  of  the  lands,  and  upon 
an  originating  notice  being  served  by  the  lessee 
under  the  Redemption  of  Rent  Act  consented 
to  the  redemption  of  the  rent  reserved  by  the 
lease : — Held,  that  the  effect  of  such  consent 
was  to  make  a  binding  agreement  between  the 
mortgagee  and  the  lessee  for  the  redemption  of 
the  said  rent,  and  that  the  mortgagee  was 
thereby  estopped  from  impugning  the  validity 
of  the  lease  upon  the  motion  for  such  redemption. 
In  the  consent  to  redemption  the  proviso  that 
the  consent  shall  be  void  "  if  the  lessee  be  not 
entitled  to  apply  to  redeem  the  rent "  refers  only 
to  questions  affecting  the  status  of  the  lessee 
in  claiming  to  be  in  bona  fide  occupation  of  a 
holding  to  which  Part  I.  of  the  Act  of  1881 
applies,  or  as  to  the  rent  being  a  full  agricultural 
rent.  Palmer  and  another.  Lessors ;  Machin, 
Lessee  Lynch,  Com.,  33 1.  L.  T.  R.  106 

25. Redemption  price— iSeoiiow  1 — Suit- 
ability of  holding  for  building  ground — Probability 
of  its  conversion  into  such.]  In  determining  the 
sum  to  be  paid  for  the  redemption  of  a  rent 
under  the  Redemption  of  Rent  (Ireland)  Act, 
1891  (54  &  55  Vict.,  r.  57),  the  Land  Commission 
may  take  into  account  the  suitability  of  the 
holding  for  building  ground,  or  the  probability 
of  any  portion  of  it  being  converted  into  such. 
Macartney,  Grantor ;    Gordon,  Grantee 

L.  C,  [1897]  2  I.  R.  1  ;  30  I.  L.  T.  R.  93 

26.   Redemption    price  —  Working      of 

quarry  on  holding  not  inconsistent  with  its  agri- 
cultural character — Relevancy  of  evidence  as  to 
its  capabilities — Purposes  of  original  lettings — 
Existence  of  quarry  considered  as  increasing  value 
of  security  for  rent — Costs. 1  Where  a  grantee 
applied  under  the  Redemption  of  Rent  (Ireland) 
Act,  1891,  for  the  redemption  of  the  rent  issuing 
out  of  his  holding,  and  it  appearing  that  there 
was  a  quarry  of  considerable  extent  thereon, 
which  had  been  worked  by  the  grantee  and  his 
predecessors-in-title  (but  in  respect  of  which  the 
original  lettings  were  silent),  and  that  the  rest 
of  the  holding  was  used  for  agricultural  pur- 
poses : — Hdd,  that  it  was  an  agricultural  hold- 
ing to  which  section  (1)  of  the  Redemption  of 
Rent  (Ireland)  Act,  1891,  applied,  and  that  in 
estimating  the  redemption  price  of  the  rent  the 
value  of  the  quarry  should  be  taken  into  account. 
Lindsay  v.  Kennedy  (11  I.  L.  T.  R.  59)  followed. 
Huband,  Grantor;   Harrington,  Grantee 

Lynch,  Com.,  29  I.  L.  T.  R.  11 
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LAND    LAW  ACTS— REDEMPTION  OF  RENT 
(IRELAND)  ACT,  lS9i— continued. 
27. Relation  of  landlord  and  tenant — 

Fee-farm  grant  made  in  1837 — Church  Tempor- 
alities Acts.}  A  lessee  of  certain  lands  under  a 
lease  coutaiiung  a  toties  quoties  covenant  for 
renewal  also  held  from  his  lessor  in  that  lease 
certain  other  lands  under  a  tenancy  from  year 
to  year.  The  lessee  became  entitled  under  the 
Church  Temporalities  Acts  to  a  grant  in  per- 
petuity of  the  leasehold  lands,  and  he  thereupon 
under  the  said  Acts  obtained  from  his  lessor  a 
grant  in  perpetuity  of  the  lands  comprised  in  the 
lease.  This  grant  was  made  in  the  year  1837, 
and  included  beside  the  leasehold  lands  other 
lands  of  which  the  grantee  had  previously  been 
tenant  from  year  to  year,  reserving  a  bulk  rent  in 
respect  of  the  entire  of  the  lands,  secured  by  a 
covenant  for  payment  and  a  proviso  for  distress 
applicable  to  the  whole : — Held  (diss.  Fitz- 
Gibbon,  L.J.),  that  the  owner  of  the  grantee's 
interest  was  not  entitled  to  the  benefit  of  the 
Redemption  of  Rent  (Ireland)  Act,  1891,  as 
no  relation  of  landlord  and  tenant  was  created 
by  the  grant  of  1837.  Semble,  fee-farm  grants 
made  under  the  Church  Temporalities  Acts  or 
under  the  Renewable  Leasehold  Conversion  Act, 
being  fee-farm  grants  to  which  there  is  attached 
as  a  statutory  incident  the  right  to  tring  eject- 
ment for  non-payment  of  rent,  and  also  fee-farm 
grants  made  since  the  Landlord  and  Tenant 
Act,  1860,  create  the  relation  of  landlord  and 
tenant  for  the  purpose  of  enabling  the  grantee 
to  claim  the  benefit  of  the  Redemption  of  Rent 
(Ireland)  Act,  1891.  Adams,  Tenant  ;  Alexander, 
Landlord 

App.,  [1895]  2 1.  R.  363  ;  28 1.  L.  T.  R.  141 
28. Relationship  of  landlord  and  ten- 
ant— Grant  in  perpetuity  under  Trinity  College 
Leasing  and  Perpetuity  Act,  1S51.]  A  grant  in 
I)erpetuity  of  lands  held  under  a  Trinity  College 
lease,  with  a  toties  quoties  covenant  for  renewal, 
made  in  pursuance  of  the  Trinity  College, 
Dublin,  Leasing  and  Perpetuity  Act,  1851 
(14  &  15  Vict.,  c.  128),  is  within  the  Redemption 
of  Rent  (Ireland)  Act,  1891,  and  the  grantee  is 
entitled  to  have  a  fair  rent  fixed  where  the 
grantors  do  not  consent  to  redeem  the  rent. 
Gormill,  Tenant,  v.  Representatives  of  Lyne, 
Landlords  L.  Sub-C,  28  I.  L.  T.  R.  44 

LAND  LAW  ACTS— RESUMPTION  BY  LAND- 
LORD. 

1.  Bog  road.]    The  landlord  proposed 

to  make  u-  road  through  the  tenant's  statutory 
holding  to  provide  an  entrance  to  the  landlord's 
bog  for  his  tenants,  offering  compensation  there- 
for and  a  reduction  in  the  rent.  On  the  tenant 
refusing,  the  landlord  served  a  notice  to  quit  for 
breach  of  a  statutory  condition.  The  County 
Court  Judge  dismissed  the  ejectment,  and  the 
Judge  of  Assize  affirmed  his  decision.  Semble. 
the  proper  course  was  for  the  landlord  to  apply 
to  the  Land  Commission  under  the  Act  of  1881, 
s.  5,  to  resume  portion  of  the  holding.  Collins 
V.  Maguire 

Cir.  Cas.,  Johnson,  J.,  29  I.  L.  T.  468 


LAND  LAW  ACTS— RESUMPTION  BY  LAND- 
LORD— continued. 
2. Expiration  of  first  statutory  term — 

Present  tenancy.]  After  the  expiration  of  a  first- 
statutory  term  in  a  holding,  and  pending  the 
present  tenancy  thereupon  ensuing  before  a- 
second  statutory  term  is  created,  an  application 
by  a  landlord  not  coming  within  the  exceptions 
{a)  and  (b)  of  section  8  of  the  Act  of  1881  to- 
resume  possession  of  a  holding  for  the  good  of 
the  estate — viz.,  for  building  purposes,  cannot 
be  entertained.  (Diss.  Holmes,  L.J.).  CallweUs, 
Landlords ;  Reilly,  Tenant 

App.,  [1910]  1 1.  R.  121  ;  44  L  L.  T.  R.  57 

3. Migration  and  enlargement  of  hold- 

ing — Congested  Districts  Board — Land  Law 
(Ireland)  Act,  1881,  section  5,  siib-s.  6 ;  Irish 
Land  Act,  1903,  section  83.]  Section  83  of  the 
Irish  Land  Act,  1903,  does  not  empower  the 
Court  to  authorise  the  resumption  by  the  Con- 
gested Districts  Board  of  part  of  a  holding  for 
the  purposes  of  migration  or  the  enlargement 
of  holdings.  Congested  Districts  Board  for 
Ireland  v.  CDonnell 

App.,  [1918]  1  I.  R.  116  ;  52  L  L.  T.  R.  85 
4. Migration  and  enlargement  of  hold- 
ings— Congested  Districts  Board — BigM  of  re- 
sumption of  holding — Limitation  of  right  of 
resumption  —  Purposes  of  resumption  —  Land 
Law  (Ireland)  Act,  1881,  ss.  5,  8  (3) — Land 
Law  (Ireland)  Act,  1896,  s.  3  (1) — Irish  Land 
Act,  1903,  s.  83.]  The  power  of  the  Court 
to  authorise  resumption  of  a  holding  by  the 
Congested  Districts  Board  for  the  purpose  of 
migration  or  the  enlargement  of  holdings 
under  section  83  of  the  Irish  Land  Act,  1903, 
is  not  limited  by  the  provisions  of  section  8  (3)  .of 
the  Land  Law  (Ireland)  Act,  1881,  prohibiting 
(save  in  the  excepted  cases)  resumption  of  a 
holding  by  a  landlord  during  a  statutory  term 
in  a  present  tenancy  consequent  on  the  first 
determination  of  a  judicial  rent  of  that  tenancy 
by  the  Court.  Congested  Districts  Board, 
Landlords  ;   Armstrong,  Tenant 

App.,  [1912]  1 1.  R.  174 

5. Of   part   of   a   holding.]    Congested 

Districts  Board,  as  landlords  applying  for 
resumption  for  the  purposes  of  migration  or  the 
enlargement  of  holdings,  may  be  authorised  to- 
resume  a  part  of  a  holding ;  and  this  notwith- 
standing that  the  application  is  made  during 
the  statutory  term  consequent  on  the  first  deter- 
mination of  a  judicial  rent.  Congested 
Districts  Board  v.  Toole 

L.  Sub.-C.  (Shell),  43  I.  L.  T.  298 

6. Practice.]  The  practice  of  the  Court  is 

to  expedite  the  re-hearin^5f  resumption  cases. 
Foy  V.  Montgomery  Land  vom.,  2  N.  I.  J.  R.  198 

7. Purchase    by    landlord    of    present 

tenancy — Assignment  of  tenancy  to  trustee,  for 
landlord — Whether  resumption  by  him  of  posses- 
sion—Land Law  (Ireland)  Act,  1881,  s.  20.]  On 
the  occasion  of  the  sale  of  a  present  tenancy  by 
M.  and  0.,  the  landlord  exercised  his  right  of 
pre-emption,  and  bought  the  tenancy  for  £650. 
He  subsequently  agreed  to  sell  the  tenancy  to- 
0.,  who  had  been,  and  still  was,  in  possession. 
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In  order  to  prevent  the  tenancy  from  merging 
in  the  fee-simple,  the  landlord  requested  M.  and 
0.  to  assign  the  tenancy  to  A.  in  trust  for  him, 
which  they  accordingly  did : — Held,  that  the 
landlord  had  not  thereby  resumed  possession 
of  the  holding,  and  that  the  tenancy  had  not 
determined.  The  observations  of  Palles,  C.B., 
in  Gonroy  v.  Drogheda  (28  I.  L.  T.  B.  62  ;  [1894] 
2  I.  R.  601),  do  not  apply  to  the  above  facts. 
In  re  Annesley  and  Oxford^s  Contract 

Ch.Div.,51I.L.T.R.139 

8. Reasonable  and  suf&cient  purposes — 

Building — Land  Act,  1881,  s.  5 — -Gompensation.] 
Where  the  landlords  wished  to  resume  possession 
of  the  holding  under  the  Land  Act  of  1881,  s.  5, 
in  order  to  enlarge  their  linen  works,  and  to 
erect  cottages  for  their  labourers  and  workers, 
for  which  the  land  in  question  was  peculiarly 
suitable  : — Held,  that  the  application  should  bs 
granted,  and  that  the  compensation  should  be 
measured  by  the  tenant's  value  in  his  tenant- 
right  in  the  holding.  Wilson,  Tenant,  v.  Kirh- 
patrick.  Landlords       L.  Sub-C,  34  I.  L.  T.  R.  16 

9. Reasonable  and  sufficient  purpose — 

Building  ground.']  Where  lands  are  suitable  for 
building  purposes,  and  there  is  a  demand  for 
building  sites  in  the  looaHty,  the  landlord  may 
resume  if  it  is  his  intention  to  use  the  lands  for 
building  purposes.  O'Brien,  Landlord,  v.  Henri/, 
Tenant  L.  C,  37  I.  L.  T.  R.  163 

10. Reasonable  and  sufficient  purpose — 

Building  ground — Evidence.]  A  landlord,  apply- 
ing for  resumption,  must  satisfy  the  Court  that 
he  has  a  clear,  settled,  and  definitive  purpose  of 
converting  the  agricultural  lands  which  he  is 
desirous  to  resume,  and  which  are  suitable  for 
building,  into  building  ground  if  and  when  the 
order  for  resumption  has  been  made.  Archbold, 
Tenant  ;  Charters,  Landlord 
L.  Sub-C,  33 1.  L.  T.  R.  91 ;  L.  C,  [1900]  2 1.  R.,262 

11. Reasonable  and  sufficient  purpose — 

Extension  of  demesne.]  The  Court  will  not 
authorise  the  resumption  of  a  holding  or  part 
of  it  by  the  landlord  under  section  5  of  the  Land 
Law  (Ireland)  Act,  1881,  unless  special  grounds 
for  so  doing  are  shown.  The  mere  wish  to  extend 
his  demesne,  square  his  fields,  and  adopt  an 
improved  system  of  agriculture  is  not  sufficient. 
M'Cormich,  Tenant,  v.  Lloyd,  Landlord 

L.  Sub-C,  31 1.  L.  T.  R.  7B 

12. Reasonable  and  sufficient  purpose— 

For  purposes  of  tillage — Lands  in  the  hands  of 
sub-tenants — Land  Law(Ireland)  Act,l8Sl,s.  21.] 
Where  a  landlord,  who  possessed  already  about 
700  acres,  sought  to  resume  possession  of  a 
tenant's  holding  on  the  expiration  of  a  judicial 
lease,  the  land  being  largely  in  the  occupation 
of  sub-tenants  (to  whom  the  tenant  had  let  it 
under  a  special  consent  given  in  the  lease  under 
which  he  held  from  the  landlord),  the  Court 
refused  the  application.  Garden  v.  Callinan 
L.  Sub-C,  36  I.  L.  T.  R.  96 

13. Reasonable  and  sufficient  purpose — 

Historical  ruins — Mellifont  Abbey— -Preservation 
of — Land  Act,  1881,  s.  5.]    The  preservation  of 
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LORD  —continued. 
ancient  historical  ruins  for  the  benefit  of  the 
community  is  a  "  reasonable  and  suffioient  pur- 
pose "  for  resumption  of  the  holding  by  the 
landlord  under  the  Land  Law  (Ireland)  Act, 
1881,  s.  5.     Filgate  v.  Balfour 

L.  C,  36  I.  L.  T.  R.  197 

14. Reasonable  and  sufficient  purpose— 

portion  of  holding — Giving  allotments  to  labourers' 
cottages.]  On  an  application  by  the  landlord 
for  an  order  authorising  the  resumption  of  part 
of  the  holding  for  the  purpose  of  giving  allot- 
ments to  four  labourers'  cottages  then  within 
the  holding,  it  appeared  that  the  two  acres  in 
question  constituted  the  best  land  in  the  hold- 
ing : — Held,  on  the  facts,  that  the  landlord  had 
failed  to  establish  that  the  allotments  were  at 
present  necessary  for  the  use  of  the  labourers 
occupying  the  cottages,  and  the  application  was 
dismissed  without  prejudice  to  the  renewal  of 
the  application  by  the  landlord,  if  at  any  time 
he  could  show  that  the  cottages  were  really  for 
labourers  who  wanted  allotments.  Harrington, 
Tenant,  v.  Golomb,  Landlord 

L.  C,  37  I.  L.  T.  R.  218  ;  4  N.  I.  J.  R.  15 

15. Reasonable  and  sufficient  purpose — 

Summer  run  for  purpose  of  introducing  breed  of 
Highland  cattle.]  The  landlord  sought  to  resume 
possession  of  a  holding,  consisting  of  524  acres 
of  mountain,  for  the  purpose  of  extending  and 
developing  a  herd  of  West  Highland  cattle,  which 
he  had  introduced,  with  a  view  to  improving  the 
cattle  raised  in  the  district : — Held,  by  the  Court 
of  Appeal  (Lord  Ashbourne,  C,  and  KtzGibbon 
and  Holmes,  L.JJ. ;  Walker,  L.J.,  dubitante), 
that  the  purpose  was  reasonable  and  sufficient, 
having  relation  to  the  good  of  the  holding,  or  of 
the  estate,  within  the  meaning  of  section  5  of  the 
Land  Act,  1881,  and  that  the  landlord  was 
entitled  to  resume.  Montgomery,  Landlord  ; 
Foy,  Tenant  L.  C,  App.,  [1904]  1 1.  R.  4,  7  ; 
36  I.  L.  T.  R.  123,  195,  196 ; 
2  N.  I.  J.  R.  247  ;  App.,  3  N.  I.  J.  R.  9 

16.  Reinstatement — Land  Law  (Ireland) 

Act,  1887,  s.  7 — Land  Law  (Ireland)  Act,  1896, 
«.  12 ;  s.  50,  sub-s.  2 — Future  tenancy.]  The 
reinstatement  required  by  section  50,  sub- 
section (2),  Land  Law  (Ireland)  Act,  1896  (59  & 
60  Yiot.,  c.  47),  to  entitle  a  tenant,  possession 
of  whose  holding  has  been  resumed  by  the  land- 
lord, to  be  deemed  a  present  tenant,  is  not  a 
reinstatement  in  the  holding  but  in  the  tenancy 
existing  prior  to  the  eviction.  A  superior  land- 
lord having  recovered  judgment  in  an  ejectment 
for  non-payment  of  rent  against  his  immediate 
tenant,  the  notices  prescribed  by  section  7  of 
the  Land  Law  (Ireland)  Act,  1887,  were  duly 
served  on  the  sub-tenants  in  occupation.  After 
the  time  for  redemption  had  expired  a  writ  of 
possession  was  issued,  and  on  its  execution  the 
physical  possession  of  the  lands  constituting  the 
holdings  of  some  of  the  sub-tenants  was  not 
disturbed,  but  they  signed  agreements  in  writing 
to  become  tenants  to  the  superior  landlord  of 
their  former  holdings,  which  were  therein 
described  as  being  then  in  the  landlord's  pos- 
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LAND  LAW  ACTS— RESUMPTION  BY  LAND- 
LORD — continued. 
session  : — Held,  that  the  landlord  should  be 
treated  as  having  resumed  possession  of  these 
holdings  within  the  meaning  of  section  50, 
sub-section  (2),  of  the  Land  Law  (Ireland)  Act, 
1896.  Hines,  Landlord ;  Bell  and  others. 
Tenants 
L.  C,  [1897]  2  I.  R.  357  ;  31  I.  L.  T.  R.  110 

17. Stake-net    weirs   forming   part    of 

holding— ^c«,  1881,  s.  21— Fishery  Act.  1842, 
s.  19.]  Two  stake-net  weirs  were,  under  the 
Kshery  Act,  1842  (5  &  6  Vict.,  c.  106),  s.  19, 
legally  erected  in  the  tidal  waters  of  the  River  /S. 
by  the  lessee  in  occupation  of  adjoining  lands. 
The  lands,  apart  from  the  weirs,  were  admittedly 
agricultural  or  pastoral  in  their  character ; 
but,  upon  the  expiraton  of  the  lease,  on 
September  26,  1899,  the  weirs  were,  and  had 
been  for  many  years,  by  far  the  more  valuable 
portion  of  the  holding.  Ejectment  proceedings 
having  been  instituted  by  the  lessor  upon  the 
expiration  of  the  lease,  the  lessee  claimed  to  be 
entitled  to  continue  in  possession  as  tenant 
under  the  Land  Law  (Ireland)  Act,  1881, 
s.  21  : — Held,  that  the  right  to  erect  the  weirs 
under  the  section  was  given  to  the  lessee  as 
occupying  tenant ;  that  it  only  continued 
during  such  occupation ;  and  that  the  lessor 
was  entitled  to  resume  possession  of  the  entire 
holding,  including  the  weirs.  Grant  v.  Lymbery 
K.  B.,  [1902]  2  I.  R.  97 
18.  — —  Time— ^c«,  1881,  ss.  5,  8  (3  o  cfc  6), 
Act,  1896,  s.  3.]  On  an  appUoation  by  a  land- 
lord to  resume  possession  of  the  holding  under 
section  5  of  the  Land  Act,  1881,  it  appeared 
that  a  fair  rent  had  been  iixed  on  October  4, 
1882 ;  notice  to  have  a  fair  rent  fixed  for  a 
second  statutory  term  was  served  on  October 
22,  1896,  but  no  such  fair  rent  had  yet  been 
fixed.  The  landlord's  notice  to  resume  was 
served  Jan.  22,  1897  -.—Held,  that  the  Court 
had  no  jurisdiction  to  entertain  an  application 
to  resume  until  the  second  statutory  term  had 
been  created.  Hamill,  Landlord ;  Martin, 
Tenant  L.  Sub-C,  31 1.  L.  T.  R.  132 

LAND  LAW  ACTS— SALE  OF  TENANCY. 
1. Agreement  lor  sale  by  sub-tenant — 

Application  by  middleman  to  set  aside — Expira- 
tion of  middleman' s  interest — Bight  of  pre-emption 
—Jurisdiction — Land  Law  (Ireland)  Act,  1881, 
e.  1  (2),  (4),  (5),  s.  15.]  A  sub-tenant  having 
entered  into  an  agreement  in  Dec,  1898,  for  the 
sale  of  his  holding,  the  payment  of  the  purchase- 
money  and  the  completion  of  the  transfer 
being  deferred  till  Nov.  1,  1899,  his  immediate 
landord,  who  held  under  a  lease  which  would 
expire  on  May  1,  1899,  applied  under  section 
1  (5)  of  the  Land  Act,  1881,  that  the  sale 
be  set  aside  by  reason  of  the  tenant's  failure  to 
serve  upon  him  the  required  notices  : — Held, 
that  where  there  is  a  complete  agreement  for  sale, 
with  deferred  possession,  the  landlord  is  entitled 
to  apply  to  have  such  agreement  set  aside,  and 
it  is  not  incumbent  on  him  to  wait  until  there 
has  been- a  transfer  of  possession  : — Held  further. 
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that  in  the  present  case,  having  regard  to  section 
15  of  the  Land  Act,  1881,  the  applicant  would 
derive  no  advantage  from  having  the  sale  set 
aside,  but  that  before  the  sale  was  completed 
the  necessary  notices  must  be  served  upon  the 
person  who  is  landlord  at  the  time  of  completion, 
and,  failing  such  notice,  a  further  application 
might  be  made.  Smith,  Landlord,  v.  Poag, 
Tenant  L.  C,  33  I.  L.  T.  R.  77 

2.  Agricultural  tenancy  in  Land  Judges' 

Court — Land  Law  (Ireland)  Act,  1881,  s.  1  (14).] 
Where  part  of  an  estate  sold  by  the  Land  Judge, 
on  the  petition  of  an  incumbrancer  consists  of 
an  agricultural  yearly  tenancy,  the  sale  of  the 
tenancy  is  subject  to  the  provisions  of  the  Land 
Law  (Ireland)  Act,  1881,  s.  1  (14).  In  re 
Haines'  Estate  Ross,  J.,  [1898]  1 1.  R.  267 

3. Application  to  set  aside  notice  of  in- 
tention to  sell — Extension  of  time  for  service  of 
notice  of  intention  to  purchase — Jurisdiction — 
Bules,  January,  1897,  rr.  29,  31 — Land  Act, 
1881,  «.  1.]  TJpon  an  application  to  set  aside 
a  tenant's  notice  of  intention  to  sell,  or,  in  the 
alternative,  to  extend  the  landlord's  time  for 
serving  notice  of  intention  to  purchase,  where 
the  sale  had  taken  place  before  the  application 
came  before  the  Court : — Held,  that  the  only 
jurisdiction  of  fhe  Court  in  such  cases  is  under 
section  1  (5)  of  the  Act  of  1881,  and,  therefore, 
the  Court  had  no  jurisdiction  to  entertain  the 
appUcation.     Grampian  v.  Bruce 

L.  C,  33  I.  L.  T.  R.  100 

4. Breach  of  statutory  condition — Sale 

of  holding  in  consequence  of  breach — Land  Law 
(Ireland)  Act,  1881  (44  &  45  Vict.,  c.  49),  ss.  1  (7), 
13  (1),  20.]  Where  a  judicial  tenant  fell  into 
arrear  with  his  rent,  and  the  landlord  obtained 
a  decree  in  ejectment  for  non-payment  thereof, 
but  did  not  execute  the  decree,  and  subse- 
quently the  tenant  served  notice  of  his  intention 
to  sell,  and  with  the  consent  of  the  landlord's 
agent  sold  the  holding  to  a  purchaser,  and  out  of 
the  proceeds  paid  the  amount  of  rent  due,  and 
where  the  purchaser  applied  to  have  a  fair  rent 
fixed  for  a  second  statutory  term  and  the  land- 
lord resisted  this  application  on  the  ground 
that  the  sale  was  in  consequence  of  the  breach 
of  a  statutory  condition  : — Held,  that  on  the 
facts  the  sale  was  a  sale  carried  out  with  the 
acquiescence  and  consent  of  the  landlord,  and 
was  not  a  sale  in  consequence  of  the  breach  of 
a  statutory  condition,  and  the  tenant  was 
entitled  to  fix  a  fair  rent.  Lord  Gosford,  Land- 
lord, v.  Ferguson,  Tenant 

App.,  36  I.  L.  T.  R.  5  ;  2  N.  I.  J.  R.  31 

5. Continuing  proceedings — Jurisdiction.] 

The  Sub-Commission  having  refused  to  continue 
proceedings  on  an  originating  notice  in  the 
name  of  a  purchaser  from  the  tenant,  but  made 
up  no  order,  on  an  application  by  the  purchaser 
to  the  Land  Commission  to  do  so : — Held,  that 
until  an  order  was  made  by  the  Sub-Commission 
the  Court  had  no  jurisidiotion.  Foley  v.  Butler 
L.  C,  37  I.  L.  T.  R.  60  ;  3  N.  L  3.  B.  187 

6. Fl.  fa. — Execution  creditor — CivU  Bill 

decree  for  rent — Notice — Purchase-rrumey — Con- 
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current  remedies — Bes  judicata — Pleading— Land 
Law  (Ireland)  Act,  1881,  s.  1  (9),  (14).]  Where  a 
sheriff  under  a  writ  of  fieri  facias  sold  certain 
tenancies  not  specifically  excepted  from  the 
Land  Law  (Ireland)  Acts,  1881  and  1887,  and 
pleaded  in  answer  to  an  action  by  the  execution 
creditor  for  the  purchase-money  that  he  had 
deducted  certain  sums  on  account  of  certain  un- 
satisfied Civil  Bill  decrees  for  rent  claimed  by  the 
landlords  of  the  tenancies  pursuant  to  the  above 
statutes  : — Held,  that  the  sheriff  was  entitled 
to  deduct  the  amount  claimed  for  arrears  of  rent 
from  the  purchase-money,  and  the  fact  of  there 
being  also  concurrent  remedies  for  the  several 
rents  did  not  deprive  the  landlords  of  their  rights 
xmder  section  1  of  the  Land  Law  (Ireland)  Act, 
1881.     Giblin  v.  Burke    Q.  B.,  30  I.  L.  T.  R.  28 

7. Notice  of  intention  to  sell— iVame  of 

landlord — Setting  aside  notice.']  A  notice  of 
intention  to  sell  under  section  1  of  the  Land 
Law  Act,  1881,  was  served  on  behalf  of  a'tenant. 
The  notice  was  addressed  to  Conway  E.  Dobbs, 
as  landlord,  and  was  served  on  St.  Clair  Dobbs 
as  the  landlord's  agent.  The  landlord  was  not 
Conway  E.  Dobbs,  but  Sarah  Dobbs.  An  originat- 
ing notice  of  intention  to  fix  the  true  value  of 
the  holding  was  served  on  the  tenant  on  behalf 
of  Sarah  Dobbs.  The  Land  Commission  ad- 
journed the  application  to  fix  the  true  value  for 
the  purpose  of  an  EquityCivil  BiU  being  brought 
if  the  tenant  was  so  advised : — Held,  on  the 
hearing  of  an  Equity  Civil  Bill  to  set  aside  this 
notice,  that  the  Land  Commission  had  juris- 
diction itself  to  determine  the  whole  question. 
Held  also,  that  no  contract  had  been  formed 
between  the  parties,  the  notice  of  pre-emption 
having  been  served  on  behalf  of  a  person  other 
than  the  person  to  whom  the  notice' of  intention 
to  seU  had  been  addressed.  Held  also,  that 
where  a  tenant  of  a  judicial  holding  instructs  a 
solicitor  to  take  steps  to  sell  his  interest  in  the 
holding,  such  instructions  authorise  the  solicitor 
to  serve  on  the  landlord  of  the  holding  the  notice 
of  intention  to  sell  under  section  1.  Macaulay 
V.  Dfibbs  Holmes,  L.J.,  3  N.  I.  J.  R.  190 

8. Notice  of  intention  to   sell— "•tf're- 

scribed  notice" — I'orm — Act,  1881,  s.  1  (2).] 
The  "  prescribed  notice  "  of  intention  by  the 
tenant  to  sell  his  tenancy,  mentioned  in  section 
1  (2)  of  the  Land  Law  (Ireland)  Act,  1881,  must 
be  served  on  the  landlord  in  the  form  provided 
\>y  the  rules.  Accordingly,  where  a  tenant  wrote 
to  her  landlord  stating  the  terms  on  which  she 
would  sell  her  tenancy,  at  the  same  time  adding 
"  I  send  you  word  to  let  you  have  the  first  offer. 
If  these  terms  do  not  fall  in  with  your  wishes 
you  can  let  me  know  at  your  earliest  oppor- 
tunity, as  I  have  a  private  offer  for  the  place  and 
will  sell  as  soon  as  possible  " ;  and  further, 
in  reply  to  a  request  that  she  should  serve  the 
usual  notice  of  intention  to  sell  in  the  proper 
form,  repUed :  "  I  have  informed  you  abready 
of  my  intention  to  sell."  On  an  application  by 
the  tenant  to  dismiss  the  originating  notice  of 
application  by  the  landlord  to  ascertain  the  true 
lvalue  of  the  tenancy  -.—Held,  that  the  applioa- 
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tion  must  succeed,  on  the  ground  that  no  notice 
of  intention  to  sell  within  the  meaning  of  s.  1  (2) 
of  the  Land  Law  (Ireland)  Act,  1881,  had  been 
served  by  the  tenant  on  the  landlord.  Milne  v. 
Bolger  L.  C,  39  I.  L.  T.  R.  212 

9.  Notice  of  intention  to  sell — Two  hold- 
ings— One  notice.]  A  judicial  tenant  held  two 
holdings  which  adjoined  each  other  and  were 
worked  together,  and  all  the  buildings  were  on 
one  holding.  Having  sold  them  both  to  one  pur- 
chaser for  £1,500  he  served  a  notice  on  the  land- 
lord which  contained  the  name  of  the  purchaser 
and  the  consideration  given  for  the  two  holdings. 
The  landlord,  who  did  not  desire  to  exercise  nis 
right  of  pre-emption,  or  object  to  the  purchaser, 
moved  to  have  the  sale  set  aside  on  the  ground 
that  separate  notices  should  have  been  served  foi 
each  holding  containing  a  separate  consideration 
for  each  holding  : — Held,  that  the  landlord  was 
not  prejudiced  in  any  way  by  the  service  of  the 
combined  notice,  and  that  his  just  interests  did 
not  require  the  sale  to  be  set  aside,  and  that  the 
motion  must  be  refused.  Connolly  v.  Stanhope 
L.  C,  2  N.  I.  J.  R.  205 

10. Notice  of  intention  to  sell — Vendor 

and  purchaser — Agreement  for  purchase  under 
Land  Purchase  Acts — Subsequent  sale  by  tenant — ■ 
Land  Law  (Ireland)  Act,  1881  (44  ds  45  Vict., 
c.  49),  s.  1 — Land  Law  (Ireland)  Act,  1896  (59  d; 
60  Vict.,  c.  47),  s.  35.]  When  a  Land  Purchase 
agreement,  conditional  upon  the  estate  of  which 
the  holding  is  a  portion  being  sold  under  the 
Land  Purchase  Acts,  has  been  entered  into 
between  landlord  and  tenant,  the  legal  tenancy 
is  not  thereby  determined ;  and  the  tenant,  if 
he  wishes  to  sell  his  interest  in  his  holding  with 
the  benefit  of  the  purchase  agreement  to  a  third 
party,  is  not  relieved  from  the  obligation  of 
giving  to  the  landlord  the  notice  and  information 
required  by  section  1  of  the  Land  Law  (Ireland) 
Act,  1881.  B.  (Fitzwilliam)  v.  County  Council 
of  WicUow  (40  I.  L.  T.  R.  180)  explained.  In  re 
Lynders 
Barton,  J.,  [1910]  1 1.  R.  231;  44 1.  L.T.  R.  113 

11.  ^—  Objection  to  purchaser.]  The  fact 
that  the  proposed  tenant  has  availed  himself  of 
the  Arrears  Act  is  not  a  sufficient  ground  of 
objection  to  his  becoming  a  purchaser  under 
section  1  of  the  Act  of  1881.  Donovan  v. 
Donovan  Co.  Ct.,  31  I.  L.  T.  486 

12.  —  Tfie-ixapWon-— Abstract  of  title— Land 
Law  (Ireland)  Act,  1881,  s.  1.]  Where,  under 
section  1  of  the  Land  Law  (Ireland)  Act,  1881 
(44  &  45  Vict.,  0.  49),  a  tenant  gives  notice  to 
his  landlord  of  his  intention  to  sell  his  tenancy, 

and  the  landlord  elects  to  purchase  the  same  : 

Held,  by  the  Court  of  Appeal,  reversing  the 
decision  of  the  Vice -Chancellor,  that  the  land- 
lord is  entitled  to  call  upon  the  tenant  to  furnish 
an  abstract  and  to  deduce  title  to  the  holding. 
Clarke  v.  Taylor. 

V.-C.,  App.,  [1899]  1  I.  R.  449,  456 
Pre-emption— l!fec<  of  order  fixing 


13. 


true  value— Completion  of  purchase— Liabitity  for 
rent  or  use  and  occupaiiorir—Land  Law  (Ireland) 
Act,  1881,  ss.  4,  7,  13,  20.]  Where  a  landlord  in 
exercismg  his  right  of  pre-emption  has  served 
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on  the  tenant  a  notice  to  fix  a  true  value  of  the 
holding,  the  tenant  remains  liable  for  the  rent 
of  the  holding  until  either  the  order  has  been 
made  by  the  Sub-Commission  Court  fixing  the 
true  value,  or  the  tenant  has  made  a  good  title 
to  the  tenancy,  ■whichever  of  these  events  shall 
happen  last ;  and  for  any  subsequent  period 
during  which  the  tenant  may  be  in  occupation, 
owing  to  the  landlord's  delay  in  completing,  he 
shall  be  liable  only  for  use  and  occupation  in 
an  amount  not  necessarily  as  large  as  the  rent, 
being  entitled  at  the  same  time  to  set  off  against 
such  sum  interest  on  the  unpaid  balance  of  the 
purchase-money,  during  the  period  of  the  land- 
lord's delay.  In  fixing  the  amount  for  use  and 
occupation  regard  is  to  be  had  to  any  circum- 
stances which  reasonably  prevented  the  tenant 
from  cultivating  and  working  the  lands  in  the 
usual  course.     Carlisle  v.  Earl  of  Gosford 

K.  B.,  36 1.  L.  T.  R.  220 

14.  — • —  Pre-emption  —  Landlord  of  estate 
under  order  of  sale  in  the  Land  Judges'  Court — 
Land  Act  {Ireland),  1881,  a.  l—Rule  80.]  A 
landlord  of  an  estate  which  is  the  subject  of  pro- 
ceedings for  sale  in  the  Land  Judges'  Court  can 
exercise  his  right  of  pre-emption  without  the 
permission  or  control  of  the  Court.  Kelch  v. 
Oormanstown  L.  C,  30  I.  L.  T.  R.  103 

15.  — —  Pre-emption  —  Mortgage  —  Specific 
performance — Sale  under  power  in  mortgage.'] 
The  defendant,  by  an  agreement  dated 
February  7,  1893,  contracted  to  sell  to  the 
plaintiff  a  ^arm  of  land,  held  under  a  contract 
of  tenancy  from  year  to  year,  at  a  judicial  rent, 
of  which  he  was  mortgagee.  The  defendant 
failed  to  carry  out  the  sale,  and  relied  on  the 
bankruptcy  of  the  mortgagor  and  on  the  non- 
fervice  on  the  landlord  of  notice  under  the 
Land  Law  (Ireland)  Act,  1881,  s.  1,  as  a  defence 
(o  the  action  for  specific  performance  :■ — Held, 
ihat  the  mortgage  was  not  a  sale  within  section  1 
of  the  Land  Law  (Ireland)  Act,  and  that  the 
landlord  had  not  a  right  of  pre-emption. 
Specific  performance  of  the  contract  for  sale 
decreed.     Fisher  v.  Coan 

V.-C,  [1894]  1  L  R.  179  ;  38  I.  L.  T.  196 

16.  — —  Pre-emption — lio"  disagreement" as 
to  price- — Notice  to  fix  true  value- — Extension 
of  time — Land  Law  {Ireland)  Act,  1881,  s.  1  (2), 
(3).]  A  tenant  having,  on  Dec.  13,  1900, 
served  the  landlord's  agent  with  a  notice  of 
intention  to  sell  in  accordance  with  section  1  (2) 
of  the  Act  of  1881,  the  agent  forwarded  same 
to  the  landlord's  solicitor  with  an  intimation  that 
the  landlord  was  anxious  to  exercise  his  right  of 
pre-emption.  On  19th  Dec.  the  solicitor  served 
en  the  tenant  an  originating  notice  to  have  the 
true  value  ascertained.  On  Jan.  5,  1901,  the 
tenant's  solicitor  wrote  to  the  landlord's  solicitor 
intimating  that  as  there  had  been  no  "  disagree- 
ment "  as  to  price,  the  originating  notice  was 
void,  and  the  tenant  would  proceed  with  the  sale. 
On  an  application  by  the  landlord  to  extend  the 
time  for  making  an  offer  to  purchase  the  ten- 
ancy : — Held,  that,  under  the  circumstances,  the 
time  within  which  the  landlord  should  make  a 
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bona  fide  offer  should  be  extended   10 
Quinn,  Tenant,  v.  Marquis  of  Waterford,  Land- 
lord        L.C.,  35  I.  L.  T.  R.  85;  I.  N.  L  J.  R.  128 

17. Pre-emption — Notice  of  intention  to 

exercise — Time — Acceptance  of  service — Rule 
22 — Rule  28.]  Where  a  tenant  on  Feb.  22  sent 
to  his  landlord  by  post  notice  of  his  intention 
to  sell  his  holding,  and  the  landlord's  agent 
accepted  service  by  endorsement  on  Feb.  28  : — 
Held,  that  a  notice  served  upon  the  tenant  on 
March  1 1  of  the  landlord's  intention  to  exercise 
his  right  of  pre-emption  was  not  late.  Ganley, 
Tenant,  v.  The  Earl  of  Dartrey,  Landlord 

L.  Sub-C,  L.  C,  30  I.  L.  T.  H.  99,  15» 

18. Pre-emption — Offer  by  landlord  of 

sum  for  purchase  "  without  prejudice  " — Non- 
acceptance  by  tenant — Disagreement — Application 
to  Court  to  fix  true  value — Land  Law  {Ireland)  Act, 
1881  (44  tfe  45  Vict,  c.  49),  s.  1  {S)~Rules 
{January  2,  1897),  98,  99.]  A  tenant  having 
served  notice  of  his  intention  to  sell  his  tenancy, 
the  landlord  on  the  sixth  day  following  wrote 
offering  a  sum  for  same,  adding,  "  which  I  hope 
you  will  consider  fair,  and  treat  without  pre- 
judice." No  reply  was  made  to  that  offer,  and 
six  days  later  the  landlord  served  an  originating 
notice  to  ascertain  the  true  value  of  the  ten- 
ancy : — Held  (by  the  Land  Commission),  that  the 
non-acceptance  by  the  tenant  of  the  landlord's 
offer  constituted  a  disagreement  within  the 
meaning  of  section  1,  sub-section  3,  of  the  Land 
Law  (Ireland)  Act,  1881  (44  &  45  Vict.,  c.  49), 
and  that  the  landlord  was  entitled  to  have  the 
true  value  of  the  tenancy  ascertained  under 
that  sub-section.  The  decision  of  the  Land 
Commission  affirmed  by  the  Court  of  Appeal. 
Clarh,  Tenant ;  Taylor,  Landlord 

L.  C,  [1898]  2  I.  R.  586  ;  32 1.  L.  T.  R.  86  ; 
App.,[1898]2I.R.592 

19. Pre-emption — Refusal  of  tenant  to 

execute  assignment — Appointment  by  the  Court  of 
a  person  to  execute — Land  Law  {Ireland)  Act, 
1881,  ^.  iS— Trustee  Act,  1893  (56  cfc  57  Vict., 
c.  53),  s.  33.]  The  landlord  having  exercised 
his  right  of  pre-emption  at  the  price  fixed  by 
the  Court  as  the  true  value  of  the  holding,  and 
the  tenant  having  refused  to  accept  that  sumy 
the  Court,  on  the  landlord's  application,  directed 
that  the  money  should  be  lodged  in  Court,  and 
that  within  ten  days  of  the  lodgment  the  tenant 
should  execute  an  assignment.  Upon  the 
tenant  still  refusing  to  assign,  after  the  lodgment 
of  the  purchase -money,  the  Court  made  an 
order  under  section  33  of  the  Trustee  Act,  1893, 
that  the  deed  of  assignment  should  be  executed 
by  the  registrar ;  and  that,  within  ten  days  of 
the  service  upon  him  of  notice  of  such  exeoutioni 
and  the  order,  thetenantdo  deliveruppossession, 
and  upon  his  failing  to  do  so  the  landlord  should 
be  at  liberty  to  apply  for  an  order  directing  the' 
sheriff  to  put  him  into  possession.  Faucett, 
Landlord,  v.  M' Kelligett,  Tenant 

L.  C,  33 1.  L.  T.  B.  71 

20. fie-emT^tion— Withdrawal  of  origin- 
ating notice  —  Jurisdiction  —  Mandamus  — 
Certiorari — Land  Law  {Ireland)  Act,  1881,  s.  48— 
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Rules  (Jan.,  1897),  /.  129.]  0.,  a  tenant, 
served  an  originating  notice  to  fix  a  fair 
rent,  and  subsequently  served  notice  of  his 
intention  to  sell  his  holding,  and  the  landlord 
thereupon  served  notice  to  have  the  true  value 
fixed  by  the  Land  Commission.  The  true  value 
was  accordingly  fixed  by  a  Sub-Commission,  and 
the  landlord  served  notice  requiring  a  rehearing. 
Subsequently  the  fair  rent  application  of  the 
tenant  came  before  the  Sub-Commission,  who 
dismissed  it  on  the  ground  that,  having  already 
fixed  the  true  value,  the  relation  of  landlord 
and  tenant  had  determined.  The  landlord  then 
served  notice  requiring  a  rehearing  of  the  fair 
rent  application.  The  Land  Commission  dis- 
missed the  application  for  a  rehearing  of  the 
fair  rent  case  and  refused  leave  to  appeal  to, 
or  to  state  a  case  for,  the  Court  of  Appeal.  On 
application  by  the  landlord  to  the  Queen's 
Bench  Division  to  make  absolute  a  conditional 
order  for  mandamus  to  compel  the  Land  Com- 
mission to  re-hear  and  determine  his  fair  rent 
application : — Held,  that  the  landlord  was  not 
entitled  as  of  right  to  have  a  fair  rent  fixed  on 
the  originating  notice  presented  by  the  tenant ; 
that  it  was  within  the  jurisdiction  of  the  Laud 
Commission  to  permit  the  fair  rent  application 
to  be  withdrawn  or  to  strike  the  case  out  of  their 
list.  The  application  for  mandamus  was  refused 
accordingly.  Held  also,  that  certiorari  lies  to 
review  decisions  of  the  Land  Commission  in 
eertain  cases.  Skinner's  Case  (1899,  A.  C.  439) 
distinguished.  R.  (Earl  of  Oosford)  v.  Irish 
Land  Commission         Q.  B.,  34  I.  L.  T.  R.  219; 

1  N.  I.  J.  R.  60 

21. Reasonableness  of  — Refusal  to  accept 

purchaser — Reasonableness — Want  of  means.] 
The  landlord  refused  to  accept  as  the  purchaser 
of  a  holding,  on  the  ground  of  his  want  of  means, 
the  son  of  a  previous  tenant  who  had  been 
evicted  for  non-payment  of  rent.  On  the 
occasion  of  the  sale  after  the  eviction,  the  person 
who  had  got  the  holding  as  tenant  was  the 
brother-in-law  of  the  previous  tenant.  The 
tenant  having  held  the  farm  for  a  number  of 
years,  then  gave  notice  to  the  landlord  that  he 
proposed  to  sell  it  to  the  son  of  the  previous 
tenant  (who  admittedly  had  no  means)  for 
£2,320  ;  but,  as  a  matter  of  fact,  it  was  not 
intended  that  any  money  should  pass.  The 
Court  Assessor  had  reported  that  the  farm  was 
in  a  bad  condition,  and  that  if  it  was  worked 
as  a  mixed  farm,  the  cattle  required  would  cost 
£1,000  : — Held,  reversing  the  Sub-Commission, 
that  the  landlord's  refiisal  to  accept  the  pur- 
chaser was  reasonable.    Fleury  v.  Walsh 

L.  C,  43 1.  L.  T.  116  ;  44 1.  L.  T.  R.  96 

22. Restraint  on  alienation — Applica- 
tion to  set  aside  sale — Relation  of  landlord  and 
tenant  must  exist.]  A  holding  of  17  acres  was 
held  under  lease,  dated  May  1,  1853,  contain- 
ing clauses  against  sub-letting  and  sub-division 
without  consent.  During  the  life  of  the  lessee 
the  holding  was  sub-divided  into  three  parts, 
of  which  the  lessee  occupied  one,  A.  occupied 
another,  and  B.  the  third.     After  the  death  of 
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the  lessee  A.  occupied  his  portion  also  : — Held, 
on  the  evidence,  that  there  had  been  a  sub- 
division by  the  lessee,  with  the  consent  of  his 
landlord,  and  B.  not  being  a  sub-tenant  of  A. 
could  not  be  restrained  by  him  from  alienating 
his  portion  of  the  holding.  Sweeny  v. 
M'Loughlin  L.  C,  37  I.  L.  T.  R.  68 

23. Service  of  notice — Application  to  set 

aside  sale—Purchaser  living  in  England — Hold- 
ings under  the  Ulster  tenant-right  custom — Land 
Law  (Ireland)  Act,  1881,  s.  1.]  A  tenant  of  four 
holdings,  three  of  which  were  under  the  Ulster 
tenant-right  custom,  purported  to  assign  his 
interest  therein  to  his  brother,  who  was  a  medical 
doctor  resident  in  England,  under  circumstances 
which,  in  the  opinion  of  the  Court,  did  not 
amount  to  notise  to  the  landlord.  Upon  an 
application  by  the  landlord  to  set  aside  the 
sale  of  the  four  holdings : — Held,  that  as  to  the 
three  holdings  which  were  under  the  Ulster 
custom,  the  sale  having  been  made  in  respect 
of  tenant-right  holdings,  and  there  being  nothing 
to  show  that  there  was  any  intention  to  take 
advantage  of  section  1  of  the  Land  Act  of  1881, 
the  Court  had  no  jurisdiction  to  set  aside  the 
sale ;  but  as  to  the  fourth  holding,  the  sale  of 
which  purported  to  be  by  virtue  of  section  1  of 
the  Act  of  1881  -.—Held,  that  it  must  be  set 
aside  as  violating  the  conditions  under  which 
alone  it  could  be  made.  Held  further,  that 
apart  from  the  other  circumstances  of  the  case 
the  fact  that  the  purchaser  was  non-resident 
was  a  sufficient  ground  for  setting  aside  the  sale 
of  the  fourth  holding.  King-Edwards,  Landlord,, 
V.  Mitchell,  Tenant        L.  C,  34  I.  L.  T.  R.  94 

24. Service  of  notice — Application  to  set 

aside — "  Family  settlement" — Act,  1881,  <s.  1 — 
Act,  1896,  s.  19.]  A  judicial  tenant  by  deed, 
reciting  the  consideration  at  £1,130,  "  being  the 
selling  value  thereof  as  near  as  may  be  ascer- 
tained," purported  to  assign  as  beneficial  owner 
his  interest  in  consideration  of  a  payment  of 
£615  for  his  benefit  and  an  annuity  of  £75, 
"  which  sum  of  £615,  together  with  the  life 
annuity,  have  been  estimated  to  amount  to 
£1,130,  the  estimated  value  of  the  lands  " : — 
Held,  that  this  was  a  sale  and  not  a  "  family 
settlement "  within  section  19  of  the  Act  of 
1896.  Held  also,  on  the  facts,  that  the  landlord 
had  not  got  the  notice  to  which  he  was  entitled 
under  section  1  of  the  Act  of  1881,  and,  there- 
fore, the  sale  should  be  set  aside.  Lamb  v. 
Crofts  L.  C,  33  I.  L.  T.  R.  161 

25.  —_ —  Service  of  notice — Assignment  by 
tenant  in  1895 — No  notice  of  intention  to  sell — 
Proceeding  by  landlord  to  set  aside  sale  pending 
at  commencement  of  Land  Law  (Ireland)  Act, 
1896  (59  &  60  Vict.,  c.  il)— Alienation-  other- 
wise than  for  consideration  in  money  or  money's 
worth — Section  19  of  Act — Retrospective  effect — 
Section  50  (1).]  The  effect  of  section  50  (1)  of 
the  Land  Law  (Ireland)  Act,  1896  (59  &  60  Vict., 
c.  47),  is  that  in  cases  pending  at  the  commence- 
ment of  the  Act  the  rights  and  obligations  of  the 
parties  are  to  be  determined  in  accordance  with 
the  law  as  altered  by  the  several  provisions  of 
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Part  I.  thereof,  save  where  such  provisions  are 
expressly  prospective.  In  1895  a  tenant,  with- 
out giving  any  notice  to  the  landlord  of  his 
intention  so  to  do,  assigned  his  holding  to  one 
person.  The  landlord,  before  the  commence- 
ment of  the  Act  of  1896,  served  an  originating 
notice  to  have  the  sale  declared  void.  The 
application  came  on  for  hearing  after  the  com- 
mencement of  the  Act,  when  the  Court  were  of 
opinion  that  the  transaction  was  an  alienation 
otherwise  than  for  consideration  in  money  or 
money's  worth : — Held,  that  the  provisions  of 
section  19  of  the  Act  were  not  to  be  restricted 
to  alienations  after  the  passing  of  the  Act,  that 
they  governed  the  rights  of  the  parties  in  these 
proceedings,  that  regulation  (6)  of  section  1  of 
the  Land  Law  (Ireland)  Act,  1881  (44  &  45 
Vict.,  0.  49),  did  not  apply,  and  that  the  relief 
sought  could  not  then  be  granted.  Fox,  Tenant ; 
Oloster,  Landlord 

L.  C,  [1897]  2  L  B.  35  ;  30  I.  L.  T.  R.  169 

26.  —  Service  of  notice — Land  Law  {Ireland) 
Act,  1881,  s.  1  (2,  3,  5,  12)— Setting  aside  sale 
of  tenancy — Land  Law  {Ireland)  Act,  1896,  s.  19 — 
Mortgage  of  tenancy — Mortgage  or  absolute  sale — 
Ulster  custom.]  The  tenant  of  a  holding  subject 
to  the  Ulster  custom,  assigned  his  interest 
without  giving  notice  to  the  agent,  and  without 
obtaining  his  approval  of  the  assignee,  who 
went  into  possession.  The  assignment  con- 
tained a  power  of  re-purchase  at  the  end  of 
four  years.  Subsequently  the  tenant  served  a 
notice  giving  the  name  of  the  purchaser  and  the 
consideration.  If  notice  of  intention  to  sell 
had  been  served,  the  landlord  would  have 
exercised  his  right  of  pre-emption  : — Held,  that 
upon  the  evidence  the  transaction  was  a  sale 
and  not  a  mortgage  ;  that  the  sale  was  neither 
wholly  under  the  Land  Law  (Ireland)  Acts  nor 
wholly  under  the  custom  ;  and  that  the  land- 
lord was  entitled  to  have  the  sale  declared  void. 
marl  of  Gosford,  Landlord,  v.  Irwin,  Tenant 

Co.  Ct.,  32  I.  L.  T.  R.  154 

27. Service   of   notice — Ulster   custom.] 

The  mortgagee  of  a  tenancy  from  year  to  year 
sold  the  tenant's  interest  by  public  auction, 
without  notice  to  the  landlord ;  the  landlord 
apphed  to  set  the  sale  aside  for  want  of  such 
notice,  and  because  he  wished  to  exercise  his 
right  of  pre-emption,  under  section  1  of  the  Act 
of  1881.  The  mortgagee  contended  that  he 
had  sold  under  an  TJlster  custom,  which  required 
no  such  notice  : — Held,  that  there  was  no  such 
custom  on  this  estate  as  a  right  of  sale  and  that 
the  sale  was  a  sale  under  the  Act,  if  at  all,  and 
must  be  set  aside  for  non-compliance  with  the 
provisions  of  section  1  of  the  Act  of  1881.  Mullan 
V.  Traill  L.  C,  32  I.  L.  T.  63 

28. Service    of    notice — Ulster    custom 

estate — Sale  of  holding  under  order  of  Court — 
Landlord's  right  of  pre-emption — Notice.]  In  the 
case  of  the  sale  under  the  custom  and  irre- 
spectively of  the  Act  of  1881,  s.  1,  of  a  holding 
on  an  Ulster  custom  estate,  if  the  landlord  is 
not  served  with  the  prescribed  notice  of  the  sale 
he  may  refuse  to  accept  the  purchaser  as  tenant ; 
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and  the  only  remedy  of  the  vendor  is  an  action 
for  damages  for  breach  of  the  custom.  Lyons  v. 
Ma/rtin    Cir.  Cas.,  Palles,  C.B.,33  I.  L.  T.  R.  83 

29. True  value— 4c«,  1881,  s.  6.]    Held 

(by  the  lay  Commissioners),  the  "  true  value  " 
is  what  in  the  opnion  of  the  Commissioners  on 
examination  of  the  holding  would  be  a  fair  and 
reasonable  price  for  same.  Held  (by  the  legal 
Assistant  Commissioner),  the  "  true  value  "  is 
the  best  price  that  can  be  got  for  the  holding, 
regard  being  had  to  the  interests  of  the  landlord 
and  tenant  respectively  in  the  tenancy  therein. 
Adams  v.  Dunseath  (10  L.  R.  I.  109)  and 
Tottenham  v.  Cumeen  (  30  I.  L.  T.  R.  26  )  [1896] 
2  I.  R.  37,  356)  considered.  Gawky,  Tenant, 
V.  The  Sari  of  Dartrey,  Landlord 

L.  Sub-C,  30  I.  L.  T.  R.  171 

30.  True  value — Bona  fide  disagreement 

to    price — Mortgagee     in    possession — Seal 


tenant — Jurisdiction — Land  Law  (Ireland)  Act, 
1896,  s.  19.]  (1)  The  Sub-Commission  have 
no  jurisdiction  to  make  an  order  as  between 
landlord  and  tenant  fixing  the  true  value  of  the 
holding  under  the  Land  Law  (Ireland)  Act, 
1881,  s.  1,  unless  there  has  been  an  actual  and 
bona  fide  disagreement  as  to  the  price  between 
landlord  and  tenant.  (2)  Sed  qucere  :  Whether 
such  agreement  must  necessarily  take  place 
after  service  of  the  notice  of  the  tenant's  inten- 
tion to  sell  ?  (3)  Where  the  landlord  has  notice 
of  a  valid  mortgage  subsisting  on  the  tenant's 
interest,  which  has  not  been  duly  objected  to  as 
a  sale  by  him,  he  cannot  thereafter  treat  the 
tenant,  to  the  prejudice  of  the  mortgagee,  as  a 
person  qualified  to  sell  the  tenancy.  (4)  The 
mortgagee  who  holds  by  such  valid  assignment, 
subject  to  redemption,  the  interest  of  the  tenant 
in  the  tenancy  is  the  tenant  of  the  holding,  as 
between  all  parties,  once  the  landlord  has  notice  ' 
thereof  and  does  not  dissent.  MvMan,  Tenant ; 
Traill,  Landlord  L.  C,  [1898]  2  I.  R.  378 

31. True    value — Land    Law   (Ireland) 

Act,  1881  (44  <fc  45  Vict.,  c.  49),  s.  1  (3).]  The 
true  value  of  a  tenancy  within  the  meaning  of 
section  1,  sub-section  3,  of  the  Laud  Law 
(Ireland)  Act,  1881  (44  &  45  Vict.,  u.  49),  is  not 
restricted  to  the  value  of  the  improvements  on 
the  holding  made  by  the  tenant  or  his  pre- 
decessors-in-title,  for  which  he  has  not  been 
paid  or  compensated  by  the  landlord.  The 
principles  expressed  by  Mr.  Trench,  Q.C.,  in 
Ager  v.  Sealy  (27  I.  L.  'T.  63))  approved  and 
adopted.  Cumeen,  Tenant ;  Tottenham,  Land- 
lord L.  C,  [1896]  2  I.  R.  37  ; 
App.,  [1896]  2 1.  R.  356  ;  30 1.  L.  T.  R.  26 

32.  True  value — Meaning  of  the  "  true 

value  "  of  a  holding — Distinction  between  "  true 
value '"  and  "  best  price" — Land  Law  (Ireland) 
Act,  1881,  s.  1  (3).]  When  a  tenant  sells  his 
holding  he  is  entitled  to  either  the  "  best  price  " 
or  the  "  true  value,"  according  as  the  purchaser 
is  a  stranger  or  the  landlord,  and  the  relation 
between  the  "  true  value  "  and  the  "  best  price  " 
is  very  similar  to  that  which  exists  between  the 
"  fair  rent  "  and  the  "  competition  rent."  The 
"  true  value  "  under  section  1  (3)  of  the  Land! 
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Act,  1881,  is  the  price  which  a  thoroughly 
solvent  and  prudent  man  would  give  for  the  hold- 
ing, intending  to  make  the  rent  out  of  it,  and  a 
fair  profit  besides  on  his  capital  expended. 
Earl  of  Gosford,  Landlord,  v.  Carlisle,  Tenant 
L.  C,  34  I.  L.  T.  R.  86 

33. True    value — No   improvements    by 

tenarit.]  In  fixing  the  amount  -of  the  "  true 
value "  of  a  holding  under  the  Land  Law 
(Ireland)  Act,  1881,  s.  1,  where  there  are  no 
improvements  made  by  the  tenant  or  his  pre- 
decessors-in-title,  it  is  competent  for  the  Court 
to  fix  a  sum  greater  than  could  be  given  as 
compensation  for  disturbance.  Eager  v.  Sealy 
(27  I.  L.  T.  63)  approved.  Johnson.  Landlord,  v. 
Courtney,  Tenant  App.,  31 1.  L.  T.  R.  117 

34. True  value — Notice  of  intention  to 

sell — Prescribed  form — Land  Law  {Ireland)  Act, 
1881,  s.  1.]  A  notice  of  intention  to  sell  his 
tenancy  served  by  a  tenant  on  his  landlord  under 
section  1  of  the  Land  Law  (Ireland)  Act,  1881, 
must  be  in  the  form  prescribed  by  the  Rules  of 
the  Land  Commission.  An  informal  letter  will 
not  be  sufficient.  Killaine,  Tenant,  v.  Edgeworth, 
Landlord  L.  Sub-C,  29  I.  L.  T.  R.  Ill 

35.  True  value — "Specified  value."]    On 

the  appUoation  of  the  landlord  in  1893,  the  fair 
rent  of  the  holding  was  fixed  at  £7,  and  the 
specified  value  at  £95.  The  tenant  having 
served  notice  of  intention  to  sell  his  tenancy,  the 
landlord  applied  to  have  the  true  value  fixed, 
and.  the  Sub-Commission  fixed  the  true  value 
at  £95-.  In  an  appeal  by  the  landlord  from  the 
decision  of  the  Sub-Commission  : — Held,  that 
there  having  been  no  change  in  the  circumstances 
of  the  holding  since  1893,  and  no  real  fall  in 
prices  as  applicable,  to  the  holding,  the  Court 
was  bound  to  adopt  the  order  made  in  1893, 
and  accordingly  affirmed  the  decision  of  the 
Sub-Commission.  Quosre,  section  8  (5)  of  the 
Act  of  1881,  which  enabled  the  Court  to  fix  the 
specified  value  of  the  tenancy,  having  been 
repealed  by  section  20  of  the  Act  of  1896,  in 
cases  where  the  specified  value  has  been  fixed  is 
the  present  true  value  of  the  tenancy  the  speci- 
fied value,  decreased  by  an  ascertained  sum  for 
depreciation,  or  increased  by  an  ascertained 
sum  for  appreciation  since  the  date  of  the  order, 
or  must  the  true  value  be  fixed  de  novo  without 
reference  to  the  previous  order  ?  Moore  v. 
Garnett  Land  Com.,  3  N.  I.  J.  R.  31 

36.  True  \a.\W— Time— Rules  of  Land 

Commission — Tenant  estopped  from  alleging 
holding  outside  Act.]  A  holding  was  demised 
in  1819  by  a  lease  for  lives  renewable  for  ever, 
excepting  all  mines,  minerals,  woods,  timber,  &c. 
By  a  deed  poll  in  1822,  the  timber,  &c.,  excepted 
out  of  the  lease  of  1819  were  granted  for  ever 
to  the  son  and  heir-at-law  of  the  lessee  of  the 
lease  of  1819.  The  subject-matter  of  both  the 
lease  and  the  deed  poll  were  conveyed  in  the 
Landed  Estates  Court  by  a  deed  of  1860  to  the 
predecessor-in-title  of  the  present  tenant.  The 
tenant  had  got  a  fair  rent  fixed  on  the  holding 
demised  by  the  lease  of  1819.  The  tenant  had 
served  notice  of  intention  to  sell  on  17th  July, 
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1895,  and  on  8th  August,  1895,  the  landlord's 
solicitor  accepted  service  thereof : — Held,  that 
the  notice  to  fix  the  true  value  was  not  late,  the 
time  running  from  the  8th  August.  Held  also, 
that  the  holding  was  one  within  the  Land  Acts — 
the  tenant  having  already  had  a  fair  rent  fixed — 
the  deed  of  1822  in  no  way  affecting  the  pre- 
existing tenancy  under  the  lease  of  18 19.  Trench, 
Tenant,  v.  Lord  Boyne,  Landlord 

L.  Sub-C,  29 1.  L.  T.  R.  150 

37. True  value — Time  for  applying  to 

fix — Tenant  ejected — Non-payment  of  rent]  The 
Irish  Land  Commission  has  no  jurisdiction  to 
fix  the  true  value  of  a  tenancy  in  a  holding  after 
the  landlord  has  resumed  possession  of  the 
holding  under  an  ejectment  for  non-payment 
of  rent  and  the  period  for  redemption  has  ex- 
pired. Barton  v.  Bonnar   App.,  40  I.  L.  T.  R.  18 

38. True    value    fixed — Completion   of 

purchase — Liability  of  tenant  for  use  and  occupa- 
tion— Liability  of  landlord  for  interest  on  unpaid 
purchase-money.]  Where  the  landlord  exercises 
his  right  of  pre-emption  and  the  true  value  is 
fixed,  and  the  tenant,  owing  to  the  landlord's 
delay  in  completing,  has  remained  in  occupation 
subsequent  to  the  order  of  the  Sub-Commission 
Court  fixing  the  true  value,  or  the  time  when 
the  tenant  has  made  a  good  title  to  the  tenancy, 
whichever  happens  last,  the  tenant  is  liable  for 
use  and  occupation  for  such  period,  but  is 
entitled  to  set  off  interest  on  the  unpaid  balance 
of  the  purchase-money  (i.e.,  the  purchase-money 
less  arrears  of  rent  owing  by  the  tenant)  during 
the  period  of  the  landlord's  delay,  against  the 
sum  for  which  he  is  so  liable.  Carlisle  v. 
Gosford  (36  I.  L.  T.  R.  220),  explained  and 
followed.  O'Brien,  Landlord,  v.  Bimey,  Tenant 
L.  C,  37  I.  L.  T.  R.  137 

39.  — —  Vendor  and  purchaser  —  Sale  of 
tenancy  by  mortgagees  in  possession — Larul 
lord's  right  to  arrears  of  rent — Land  Act,  1896, 
s.  \&—Land  Act,  1881,  s.  1  (9).] 

Kenny,  J.  (lor  M.  R.)  [1905]  1  I.  R.  401  ; 
38  L  L.  T.  R.  173 

See.  also  Vendor  and  Purchaser  —  Conditions 
of  Sale. 

40. With    concurrence    of    landlord — 

Application  by  purchaser  to  fix  fair  rent — 44  dfc 
45  Vict.,  c.  49,  ss.  13,  20.]  A  tenant,  who  held 
under  a  judicial  agreement  fixing  »  fair  rent, 
sub-let  portion  of  the  holding,  and  a  notice  to 
quit,  followed  by  an  ejectment,  was  thereupon 
served  on  him  to  determine  the  tenancy  for 
breach  of  a  statutory  condition.  The  eject- 
ment proceedings  were  adjourned  to  enable  the 
tenant  to  sell  the  holding,  and  the  landlord 
accepted  the  purchaser  as  tenant  and  received 
from  him  the  arrears  of  rent  and  the  costs  of 
the  ejectment  proceedings.  On  an  application 
by  the  purchaser  to  have  a  fair  rent  fixed  for  a 
second  statutory  term : — Held,  that  the  sale 
was  made  with  the  consent  and  concurrence  of 
the  landlord,  and  a  fair  rent  should  be  fixed. 
Gosford  V.  Ferguson  (36  L  L.  T.  R.  5)  followed. 
Murray,  Tenant,  v.  Gordon,  Landlord 

L.  C,  37  I.  L.  T.  R.  242  ;  4  N.  I.  J.  R.  30 
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LAND  LAW  ACTS— SALE  OF  TENANCY— co?j. 
■  Additional  rent  on  alienation  without  con- 
sent— Liability  to 

[1903]  1  I.  R.  363  ;  37  I.  L.  T.  B.  151 
See  Landlord  and  Tenant — Lease.    15. 

For  broach   of   statutory  conditions 

[1908]  1  I.  R.  104 
See  Land  Law  Acts- Fair  Rent.    72. 

Notice  served,  but  not  acted  on — Costs 

29  I.  L.  T.  468 
See  Solicitor— Bill  of  Costs.    162. 

LAND      LAW      ACTS  —  SEPARATION      OF 
HOLDING. 

1. The  holding  contained  113a.  3r.  33p., 

at  a  rent  of  £260,  the  poor  law  valuation  being 
£215  10s.,  of  which  £60  was  upon  buildings, 
£20  being  iu  respect  of  the  dwelling-house  and  . 
offices,  and  £40  in  respect  of  a  flour  mill,  which 
had  been  lying  idle  and  unproductive  for  many 
years.  The  tenant  held  under  a  yearly  tenancy, 
but  there  was  no  lease  or  writing  to  indicate 
the  value  placed  by  the  parties  on  the  mill 
portion  as  contrasted  with  the  agricultural  land. 
The  tenant  applied  in  1890  to  have  a  fair  rent 
fixed,  but  the  application  was  dismissed  on  the 
ground  that  the  holding  was  not  mainly  agri- 
cultural or  pastoral.  Upon  the  tenant  again 
applying,  and  relying  mainly  on  section  5  (2) 
of  the  Land  Act,  1896  : — HeM  (1)  where  a  lease 
exists  an  inference  may  be  drawn  from  its 
terms,  covenants,  and  conditions  as  to  the 
character  of  the  holding,  but  the  absence  of  a 
lease  in  this  case  did  not  necessarily  indicate 
that  the  landlord  looked  on  the  mill  premises 
as  of  small  value  as  a  rent-producing  factor, 
and  (2)  the  miU  in  this  case  was  not  a  mere 
adjunct  to  the  holding,  and  to  separate  the  mill 
premises  from  the  remainder  of  the  holding 
would,  apart  from  the  fixing  of  a  fair  rent, 
diminish  the  value  of  the  landlord's  interest  in 
the  property,  and  therefore  section  5  (2)  of 
the  Land  Act,  1896,  did  not  apply.  O'Brien  v. 
Riggs-MilUr  L.  C,  34  I.  L.  T.  106 

2. Demesne  lands— Jair  rent — Distinct 

and  substantive  part  of  property  held  under  one 
demise  consisting  of  demesne — The  substantial 
part  of  such  property — Separation  of  property 
into  two  parts — Diminution  of  value  of  landlord's 
interest — Head  landlord — Land  Law  {Ireland)  Act, 
1896  (59  <b  60  Vict.,  c.  47),  s.  5  (2).]  Section  5, 
sub-section  2,  of  the  Land  Law  (Ireland)  Act, 
1896  (59  dh  60  Vict.,  c.  47),  provides  :— Where 
a  distinct  and  substantive  part  of  the  property 
held  under  one  demise  is  demesne  land  .     . 

and  the  Court  consider  that  that  part  is  not 
the  substantial  part  of  such  property,  the  Court 
may  if  they  are  of  opinion  that,  apart  from  the 
fixing  of  a  fair  rent,  the  separation  of  the  pro- 
perty into  two  parts  will  not  diminish  the  value 
of  the  landlord's  interest  therein,  direct  that 
that  part  shall  thenceforth  be  ...  a 
separate  holding  and  shall  ...  be  held  at 
such  rent  during  the  continuance  of  the  tenancy 
as  the  Court  determine  to  be  the  proper  pro- 
portion of  the  rent  reserved  by  the  demise,  and 
the  Court  may  fix  a  fair  rent  for  the  remainder 


LAND  LAW  ACTS— SEPARATION  OF  HOLD- 
ING— continued. 
of  the  property.  .  .  .  : — Held,  by  the  Land 
Commission,  that  "  the  landlord's  interest "  in 
the  property  includes  the  interest  of  a  head 
landlord.  Lands  containing  530  acres  and  held 
under  lease  for  one  life  were  sub-demised  for 
the  same  Ufe.  On  an  application  by  the  sub- 
tenant to  have  a  fair  rent  fixed,  the  Court  were 
of  opinion  that  70  acres  were  demesne  land.  The 
mansion-house  and  all  the  offices  were  on  that 
portion — a  dwelling-house  but  no  offices  being 
on  the  remainder.  On  the  facts  of  the  case : — 
Held,  by  the  Land  Commission  that,  although 
the  70  acres  were  a  distinct  and  substantive 
part  of  the  property,  they  were  not  the  sub- 
stantial part  of  such  property  ;  but  (principally 
on  the  ground  that  the  buildjngs  on  the  demesne 
portion  were  wholly  in  excess  of  its  requirements 
as  a  separate  entity,  while  the  remainder  was 
without  any  offices),  that  the  separation  of  the 
property  into  two  parts  would  diminish  the 
value  of  the  landlord's  interest  therein,  that  the 
case  did  not  come  within  the  sub-section,  and 
that  the  originating  notice  should  be  dismissed : — 
Held,  by  the  Court  of  Appeal,  that,  under  the 
circumstances,  the  separation  of  the  property 
into  two  parts  would  diminish  the  value  of  the 
landlord's  interest  therein,  and  that  the  order 
of  the  Land  Commission  should  be  affirmed. 
Norton,  Tenant  ;   M'  DonneU,  Landlord 

L.  C,  [1899]  2 1.  R.  51  ; 
App.,  [1899]  2  I.  R.  70  ;  32  I.  L.  T.  R.  121 

3.  ' Holding  partly  agricultural  and  partly 

non-agricultural — Act,  1896,  s.  5  (2) — Sub- 
letting of  the  rum-agricultural  portion — Tenant  in 
occupation  of  the  agricultural  portion.']  Where 
a  holding  is  partly  agricultural  and  partly  non- 
agricultural,  it  is  not  necessary  for  the  tenant, 
whether  yearly  tenant  or  leaseholder,  who 
claims  the  benefit  of  the  Land  Law  (Ireland) 
Act,  1896,  s.  5  sub-s.  2,  to  prove  that  he  is  in 
bonajide  occupation  of  the  entire  holding.  It 
is  sufficient  if  he  proves  that  he  is  in  bona  fide 
occupation  of  the  agricultural  portion  in  respect 
of  which  he  claims  to  have  a  fair  rent  fixed,  and 
which  is  to  be  treated  as  a  separate  holding, 
provided  such  agricultural  portion  constitutes 
the  substantial  part  of  the  holding.  But  where 
the  non-agricultural  part  is  the  substantial  part 
of  the  property  (as  the  Court  held  to  be  the  case 
in  the  present  instance),  the  tenant  is  ex  vi 
termini  excluded  from  the  benefit  of  the  section. 
What  is  sufficient  evidence  upon  this  point 
considered.     Brophy,  Tenant ;  Barter,  Laridlord 

L.  C,  [1899]  2  I.  R.  99 

4.  Mill— ^c{,    1896,    s.    5,    sub-s.    2— 

Character  of  holding — Separation  of  agricultural 
part  from  mill  portion  of  premises.]  The  holding 
comprised  113  acres,  situate  one  mile  from  the 
town  of  Nenagh,  and  was  held  under  a  tenancy 
from  year  to  year,  created  by  parol,  subject  to 
the  rent  of  £260  a  year.  The  holding  included 
a  large  flour  mill,  which,  with  the  yard  and 
offices  attached  to  it,  occupied  about  two  acres. 
The  mill  had  not  been  used  for  a  number  of 
years.     There  was  a  very  good  residence  on  the 
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LAND  LAW  ACTS— SEPARATION  OF  HOLD 

ING — continued. 
farm,  which  was  completely  separate  from  the 
mill  portion,  and  had  a  separate  approach  from 
the  county  road.  There  was  some  evidence 
to  show  that  the  mill  might  be  let  separately 
from  the  agricultural  portion  of  the  holding  : — 
Held  (reversing  the  decision  of  the  Land  Com- 
mission), that  a  distinct  and  substantive  part 
of  the  property  was  not  agricultural  or  pastoral 
and  that  the  separation  of  the  property  into 
two  would  not,  apart  from  fixing  a  fair  rent, 
diminish  the  value  of  the  landlord's  interest 
therein.  The  Court  remitted  the  case  to  the  Land 
Commission  to  make  the  separation.  Ryan, 
Tenant;  O'Brien,  Landlord  L.  C.,34 1.  L. T.  B. 89; 
App.,  [1900]  2  I.  R.  539  ;  34  I.  L.  T.  R.  91 
5.  — • —  Non-agricultural  part  from  the  agri- 
cultural—^c<,  1896,  s.  5].  Where  a  holding 
consisting  of  two  parts  was  described  in  the 
lease  of  1865  as  "that  dwellinghouse,  yard  and 
offices,  and  garden,  called  the  Magherlin  Inn 
.  .  .  also  a  farm  of  land  in  the  townland 
of  B.,"  the  Court  segregated  the  farm  of  land 
from  the  other  portion,  and  under  the  Land 
Act,  1896,  s.  5  (2),  fixed  a  fair  rent  on  that 
portion  only.  Patterson,  Tenant,  v.  Dolling, 
Landlord  L.  Sub-C,  33  I.  L.  T.  R.  134 

6.  Villa    residence    —  Non-agricuUural 

holding — Two  dwdlinghouses  on  u  holding- 
Act,  1896,  s.  5,  suh-s.  2.]  By  lease  dated  the 
16th  August,  1859,  G.  demised  to  D.  for  three 
lives  a  holding  comprising  123  acres,  statute, 
subject  to  the  rent  of  £199  43.  lOd.  There 
were  two  houses  on  the  holding,  which  was 
situate  about  3  or  4  miles  from  Limerick  On 
the  4th  March,  1871,  D.  demised  to  S.,  a 
merchant  in  Limerick,  one  of  the  houses.  Willow 
Bank,  with  a  garden  and  curtilage,  comprising 
two  acres,  which  was  occupied  as  a  residence. 
On  the  28th  January,  1881,  8.  made  a  sub-lease 
of  Willow  Bank  to  P.,  who  expended  £1,600 
on  the  building,  prior  to  the  passing  of  the  Land 
Law  Act,  1881,  and  made  it  a  handsome  villa 
residence.  On  the  application  of  R.,  who  was 
assignee  of  the  interest  of  J>.,  a  Sub-Commission 
fixed  a  fair  rent  :• — Held,  by  the  Land  Com- 
mission, that  the  letting  comprising  Willow 
Bank  and  the  two  acres  could  not  be  separated 
from  the  rest  of  the  holding  without  diminishing 
the  value  of  the  landlord's  interest,  and  that  as 
the  holding  comprised  a  handsome  villa  resi- 
dence, the  originating  notice  should  be  dis- 
missed. Held,  by  the  Court  of  Appeal : — 
<1)  that  the  holding  could  not  be  separated 
without  injury  to  the  rest ;  but  (2)  (reversing 
the  decision  of  the  Land  Commission)  that  a  fair 
rent  should  be  fixed  for  the  whole.  Gloster,  Land- 
lord ;  Ryan,  Tenant  L.  C,  [1899]  2  I.  R.  174  ; 
App.,  [1899]  2 1.  R.  179  ;  32  I.  L.  T.  R.  165 

LAND  LAW  ACTS— ST ATUTORY  CONDITIONS. 

1. Breach  of — Sale  by  tenant  pending 

redemption — Act,  1881,  s.  20 — Future  tenancy.] 
An  evicted  tenant  sold  his  holding  to  M.  pend- 
ing the  time  for  redemption.  M.  redeemed  the 
holding  :  — Held,  that  M.  came  within  section  20 


LAND    LAW    ACTS  —  STATUTORY    CONDI- 
TIONS— continued. 
of  the  Land  Act,  1881,  and  therefore  was  not 
entitled  to  have  a  fair  rent  fixed.      M'Keown  v. 
Lord  O'Neill  L.  C,  32 1.  L.  T.  R.  112 

2. Erection    of    dwellinghouse — Breach 

of  — Ejectment].  A  tenant  from  year  to  year 
erected  a  dwellinghouse  on  her  holding,  and 
claimed  that  it  was  in  substitution  for  a  house 
which  had  gone  to  ruin.  The  dwellinghouse  of 
the  tenant  was  still  in  good  order,  and  the  land- 
lord claimed  that  the  erection  of  this  second 
house  was  a  breach  of  44  &  45  Vict.,  c.  49,  s.  5, 
sub-3.  3,  and  brought  ejectment  proceedings  -.i— 
Held,  that  the  building  of  the  second  house  was 
a  breach  of  the  statutory  condition,  and  that 
the  landlord  was  entitled  to  possession.  Norman 
V.  Cunningham  Co.  Ct.,  37  I.  L.  T.  R.  122 

3. Erection   of   new  dwellinghouse   by 

tenant  on  his  holding — Consent  of  landlord  not 
obtained  —  Statutory  conditions  —  Land  Law 
{Ireland)  Act,  1881,  s.  5  (3,  6) — Licensing  Act, 
1902].  A  tenant  of  a  judicial  tenancy  subject 
to  the  statutory  conditions  of  the  Land  Law 
(Ireland)  Act,  1881,  o.  5,  sub-s.  3,  proceeded  to 
erect  on  his  holding  a  dwellinghouse,  intending 
to  use  it  as  a  house  and  spirit  licensed  shop,  in 
substitution  for  an  old  one,  whjlch  was  used  for 
that  purpose,  and  which  existed  at  the  date  of 
the  fixing  of  the  fair  rent.  The  new  dwelling- 
house  was  erected  on  another  part  of  the  holding, 
separated  from  the  plot  on  which  the  old  building 
stood  by  a  road  which  intersected  the  holding. 
He  did  not  obtain  the  landlord's  consent  in 
accordance  with  the  statutory  conditions  affect- 
ing his  holding.  On  an  application  to  the  Court 
by  the  plaintiff  (landlord)  for  an  injunction  to 
restrain  the  defendant  from  continuing  the  con- 
struction of  the  new  buildings,  and  for  an  order 
that  he  be  compelled  to  take  down  and  remove 
the  new  buildings  and  to  restore  the  holding  to 
its  original  state  before  the  new  buildings  were 
commenced,  and  for  an  inquiry  as  to  damages  : — 
Held,  that  the  case  was  one  in  which  the  Court 
had  power  to  give  damages  instead  of  an 
injunction ;  that  what  had  been  done  did  not 
amount  to  waste  or  to  any  alteration  in  the 
character  of  the  holding  ;  that  it  was  impossible, 
owing  to  the  provisions  of  the  Licensing  Act, 
1902,  for  the  defendant  to  carry  out  his  intention 
of  using  the  new  premises  as  a  dwellinghouse 
and  licensed  shop  ;  that  there  had  been  a  breach 
of  the  statutory  conditions,  but  that  a  mandatory 
injunction  to  pull  down  the  premises  and  restore 
the  holding  to  its  original  condition  would  be  a 
remedy  altdgether  out  of  proportion  to  the  in- 
jury. Cooper  V.  if arti/ Barton,  J.,  38  I.  L.  T.  R.  97 

4. Opening  house  for  sale  of  intoxicat- 
ing liquors— iawd  Law  {Ireland)  Act,  1881  (44  <fc 
45  Vict,  c.  49),  6.  5].  J.  M.  was  tenant  to  the 
plaintiff  of  a  farm  of  land  held  under  a  judicial 
tenancy,  and  there  was  a  spirit  licence  attached 
to  the  dwellinghouse  on  the  farm.  The  fair  rent 
for  the  second  statutory  term  was  fixed  in  July, 
1897.  J.  M.  died  in  1898,  leaving  a  daughter 
and  a  son  (the  defendant),  then  in  America. 
The  daughter  obtained  letters  of  administration 
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to  her  father  in  1898,  and  obtained  a  transfer 
of  the  licence  into  her  own  name.  In  June,  1904, 
the  daughter  died  without  having  administered 
her  father's  assets.  She  made  a  will,  but  did  not 
appoint  an  executor.  The  defendant,  having 
returned  from  America,  entered  into  possession 
of  the  premises,  and  applied  for  and  obtained, 
at  the  Annual  Licensing  Sessions  in  October, 
1904,  a  transfer  of  the  licence,  subject  to  repre- 
sentation being  raised  by  him  to  his  deceased 
sister.  In  December,  1904,  the  plaintiii  obtained 
an  order  for  a  writ  of  certiorari  to  quash  the 
order  transferring  the  licence  to  the  defendant. 
At  the  Quarter  Sessions  in  January,  1905,  the 
defendant,  without  asking  the  plaintiff's  consent, 
obtained  a  certificate  for  a  new  licence,  not- 
withstanding the  plaintiff's  objection  : — Held 
(reversing  the  decision  of  the  Master  of  the 
Rolls),  that,  upon  the  order  of  October,  1904, 
transferring  the  licence,  being  quashed,  the 
house  ceased  to  be  licensed ;  that  obtaining  a 
new  licence  for  the  premises  was  "opening  a 
publichouse  "  within  the  meaning  of  section  5, 
sub-section  6,  of  the  Land  Law  (Ireland)  Act, 
1881 ;  and  that  the  plaintiff  was  entitled  to  an 
injunction  to  restrain  the  defendant  from  keep- 
ing the  house  open  as  a  publichouse.  Barton  v. 
M'Fadden  App.,  [1905]  1  I.  R.  472; 

39  I.  L.  T.  R.  203  ;  5  N.  I.  J.  R.  236 

5. Prohibition  against  sale  of  intoxi- 
cating liquor  on  holding — Off-licence — Breach  of 
statutory  condition  —  Interlocutory  injunction.  ] 
The  statutory  condition  contained  in  the  Land 
Law  (Ireland)  Act,  1881,  s.  5,  sub-s.  6,  prohibit- 
ing the  tenant  from  opening  on  his  holding,  with- 
out the  consent  of  his  landlord,  any  house  for  the 
sale  of  intoxicating  liquors,  applies  to  a  licence 
for  the  sale  of  liquors  to  be  consumed  off,  as 
well  as  on,  the  premises  ;  and  an  injunction 
will  be  granted  to  restrain  him  from  so  doing. 
Richardson  v.  Murphy 

V.-C.,[I899]1  LR.  248 

6. Right  ol  entry — New  road — Power  to 

make,  through  holding  of  opposing  tenant — Land 
Law  Ireland)  Act,  1881,  s.  5  (5) — Congested 
Districts  Board.  ]  A  landlord  has  power  to  make 
a  new  road  through  the  holding  of  an  opposing 
tenant,  for  the  purpose  of  giving  other  tenants 
a  right  of  way  to  the  county  road.  Peyton  v. 
Molloy  (21  I.  L.  T.  R.  20)  not  followed.  Wrench 
rind  o<hers  v.  Browne 

Cir.  Cas.,  Johnson,  J.,  34  I.  L.  T.  R.  t75 

7.  Right  of  entry — Opening  and  making 

a  road  iy  landlord — Obstruction  by  tenant — Civil 
Bill  under  "Title  Jurisdiction" — "Reasonable 
amends" — Land  Law  {Ireland)  Act,  1881,  a.  5(5).] 
The  condition  of  a  statutory  tenancy  contained 
in  section  5  (5)  of  the  Act,  1881,  as  to  "  opening 
or  making  roads,"  &c.,  relates  not  merely  to  an 
entry  on  the  holding  for  an  occasional  or  tem- 
porary purpose,  and  to  making  compensation 
for  damage  thereby  occasioned,  but  extends  to 
the  creation  of  a  right  of  way  for  the  landlord 
and  any  persons  authorised  by  him  across 
the  land    of   the    tenant.     Peyton    v.    Molloy 


LAND    LAW    ACTS  —  STATUTORY    CONDI- 
TION S — continued. 
(21 1.  L.  T.  R.  20)  not  followed.    Dolan  v.  Davis 
(27  I.  L.  T.  R.  93 ;  32  L.  R.  I  384)   considered. 
Potts  V.  Hicks.  Co.  Ct,  32  I.  L.  T.  R.  155 

8. Right  of  entry — Right  to  turbary- 
Limit  to  exercise  of  right — Reclamation — Land- 
lord and  Tenant  (Ireland)  Act,  1860,  s.  29 — Land 
Law  {Ireland)  Act,  1881,  s.  5.  Where  the  hold- 
ing of  a  tenant  is  subject  to  the  right,  on  the  part 
of  the  landlord  and  other  tenants,  to  exercise 
rights  of  turbary,  the  landlord  and  tenants  are 
entitled  to  remove  turbary  for  all  reasonable 
purposes.  The  limit  to  such  a  right  is  that  it 
cannot  be  exercised  to  such  an  extent  as  to 
render  the  land  incapable  of  such  reclamation  as 
according  to  its  nature  it  is  capable  of.  A  right 
to  turbary  includes  the  right  to  use  the  bog-stuff 
for  purposes  of  manure  and  for  all  reasonable 
purposes,  not  necessarily  for  burning.  Hutchinson 
V.   Drain 

Cir.  Cas.,  FitzGibbon.,  L.J.,  33  I.  L.  T.  R.  147 

9. Staying  proceedings — Notice  to  quit.] 

Where  a  judicial  tenant  applied  to  the  Court  to 
stay  proceedings  on  a  notice  to  quit  grounded  on 
a  breach  of  a  statutory  condition : — Held,  that 
the  tenant  must  admit  that  there  has  been  a 
breach  of  a  statutory  condition  which  has  not 
been  waived,  and  that  it  is  a  condition  precedent 
to  the  exercise  of  the  jurisdiction  by  the  Court 
that  the  Court  must  be  satisfied  that  adequate 
satisfaction  can  be  made  to  the  landlord  by  the 
payment  of  damages,  and  the  tenant  may  justly 
be  relieved  from  the  consequences  of  his  act. 
M'Guinness  v.  Commissioners  of  Education 

L.  C,  2  N.  I .  J.  R.  32 

10. Timber — Reservation    of    timber    to 

lessor — Implied  right  to  enter  and  remove 
Compensation) — Statutory  tenancy — Land  Law 
{Ireland)  Act,  1881!,  «.  5,  sub-s.  5.]  The  defen- 
dant was  a  statutory  tenant  of  the  plaintiff, 
subject  to  the  conditions  of  a  lease  which 
excepted  timber  in  the  lessor's  favour : — Held, 
that  the  plaintiff  had,  by  implication,  a  right 
to  enter  and  remove  the  timber,  and  that,  in  the 
absence  of  stipulation,  the  defendant  could  not 
claim  compensation  for  damage  necessarily  done 
in  givijig  effect  to  the  exception  ;  and,  following 
Knox  V.  Baxter  ( 19  L.  R.  I.  460),  that  section  5, 
sub-section  5,  of  the  Land  Law  Act,  1881,  did 
not  alter  the  plaintiff's  contract  rights  in  this 
respect.     Trimble  v.  Breconridge 

Cir.  Cas.,  Gibson,  J.,  [1895]  2  I.  R.  452 

11. Waste — Breach  of  statutory  con- 
ditions of  tenancy — "Persistent  waste"- — Eject- 
ment— Staying  proceedings — Land  Law  (Ireland) 
Act,  1881  (44<fe  45  Vict.,  c.  49),  s.  5;  s.  13, 
sub-s.  4.]  The  plaintiff  served  a  notice  to  quit 
on  the  defendant,  his  tenant  from  year  to  year 
under  a  "fair  rent"  order,  for  breach  of  one 
of  the  statutory  conditions  of  his  tenancy — 
waste  by  dilapidation  of  buildings — and  in- 
stituted an  action  to  recover  possession  of  the 
holding.  The  defendant,  who  admitted  waste, 
but  alleged  that  any  dilapidations  had  been 
repaired  prior  to  the  issue  of  the  writ,  moved 
to  stay  the  action.     The  Court  ordered  that 


(  1013  ) 


DIGEST  OF  CASES. 


(  1014  ) 


LAND  LAW  ACTS  —  STATUTORY  CONDI- 
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the  action  should  be  stayed  on  the  terms  of  the 
defendant  paying  the  costs  of  the  notice  to  quit 
^£l  Is.),  and  the  costs  of  the  motion  (£5  5s.). 
EamOton  v.  Black  Q.  B.,  [1899]  2  I.  R.  48 

12. Waste— ilVofe'ce    to    quit — Waste    by 

dilapidation  of  buUdings — Application  to  stay 
proceedings — Land  Law  (Ireland)  Act,  1881, 
ss.  5  (5),  13  (4)].  A  landlord  having  served  a 
notice  to  quit  on  the  tenant  of  a  judicial  tenancy 
for  breach  of  a  statutory  condition  by  com- 
mitting persistent  waste  by  dilapidation  of 
buildings,  the  tenant  applied  under  section  13  (4) 
of  the  Act  of  1881  for  an  order  restraining  all 
further  proceedings  under  the  notice  to  quit  s — 
Held,  that  in  order  to  found  the  jurisdiction  of 
the  Court  under  that  sub-section  the  tenant 
must  admit  the  breach  of  a  statutory  condition. 
Held  also,  on  the  facts  of  this  case,  "  adequate 
satisfaction  for  the  breach  of  the  condition 
could  be  made  by  payment  of  damages  to  the 
landlord,"  and  that  on  payment  of  the  sum 
fixed  by  the  Court  all  proceedings  should  be 
stayed.     Stott,  Tenant,  v.  Giveen,  Landlord 

L.  C,  34  I.  L.  T.  R.  12 

Subletting  [1897]  2  I  R.  591  ; 

30  I.  L.  T.  R.  102 
See  Land  Law  Acts— Subletting.    7. 

Subletting  [1903]  2  I.  R.  417  ; 

37  I.  L.  T.  R.  61  ;  3  N.  I.  J.  R.  106 
See  ParUament — Franchise.    90. 

LAND  LAW  ACTS— STATUTORY  TERM. 

1. Commencement  of — Agreement  fixing 

a  fair  rent — Application  to  fix  a  second  statutory 
term  for  portion  of  tenancy  comprised  in  agree- 
ment— Land  Law  {Ireland)  Act,  1896,  s.  4.]  The 
provisions  of  section  4  of  the  Land  Law  (Ireland) 
Act,  1896,  are  satisfied  where  the  holding  for 
which  the  agreement  was  entered  into  was 
part  of  the  holding  for  which  the  application  for 
fixing  a  fair  rent  was  made  and  recorded  in  1881. 
Smart,  Tenant,  v.  Jones,  Landlord 

L.  Sub-C,  31  I.  L.  T.  R.  116 

2. Commencement    of — Agreement    and 

declaration  fixing  fair  rent — Filing — Application 
to  fix  judicial  rent  for  second  statutory  terms — 
Time  for  application — iidb  45  Vict.,  c.  49,  s.  8 
(6),  (8) ;  s.  20,  promso  (2J — Questions  to  be 
decided  on  special  case.']  By  an  agreement  and 
declaration,  dated  30th  March,  1882,  the  land- 
lord and  tenant  fixed  what  was  then  the  fair 
rent  of  the  holding,  agreeing  that  the  first  pay- 
ment in  respect  of  such  rent,  which  was  payable 
half-yearly,  was  to  be  made  on  the  1st  May 
then  next.  The  said  agreement  and  declaration 
was  lodged  with  the  Clerk  of  the  Peace  on  the 
5th  April,  1882,  and  at  the  expiration  of  three 
months  from  that  date  was  duly  filed.  On  the 
2nd  July,  1896,  the  tenant  served  an  originating 
notice  seeking  to  fix  the  fair  rent  of  the  holding 
for  the  second  statutory  term : — Hdd,  (reversing 
the  decision  of  the  Land  Commission),  that  the 
application  of  the  tenant  was  not  premature, 
as  the  first  statutory  term  was  current  pursuant 
to  the  terms  of  the  agreement  on  1st  May,  1882. 
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The  Court  of  Appeal  declined  to  decide  whether 
the  first  statutory  term  began  to  run  upon 
1st  November,  1881,  or  upon  1st  May,  1882,  the 
decision  of  this  question  being  immaterial  to  the- 
rights  of  the  parties  in  this  case.  Dunne, 
Tenant  ;  Knolles  and  Babington,  Landlords 
L.  C,  [1896]  2 1.  R.  671 ;  App.,  [1898]  2 1.  R.  308 

3. Commencement    of — Agreement    and 

declaration  fixing  fair  rent — Land  Law  {Ireland) 
Act,  1881,  s.  8,  sub-s.  6.]  By  an  agreement  and 
declaration,  dated  7th  January,  1883,  and  sub- 
sequently duly  filed,  the  landlord  and  tenant  of 
a  holding  subject  to  a  present  tenancy  fixed  the 
judicial  rent  of  the  holding,  and  the  agreement 
declared  that  the  judicial  rent  and  term  were 
to  commence  as  from  the  1st  November,  1881. 
On  the  29th  October,  1896,  the  tenant  served 
an  originating  notice  to  fix  the  fair  rent  for  a 
second  statutory  term  -.—Held,  by  the  Court  of 
Appeal,  reversing  the  decision  of  the  Land 
Commission,  that  the  originating  notice  was  not 
premature.  When  a  rent  is  agreed  on  under 
section  8  sub-section  6,  of  the  Land  Law 
(Ireland)  Act,  1881.  its  conversion  into  a 
judicial  rent  is  regulated  in  each  case  within 
legal  limits  by  the  agreement  between  the 
parties.  Whenever  a  rent  fixed  by  agreement 
acquires  the  character  of  a  judicial  rent,  that 
rent  must  be  conterminous  with  the  statutory 
term  during  which  it  runs.  There  was  nothing- 
illegal  in  an  agreement  made  by  the  landlord 
and  the  tenant  in  1883  that  the  judicial  rent 
and  statutory  term  should  begin  as  from  the- 
1st  November,  1881.  Fulton,  Tenant :  Temple- 
town,  Landlord 

App.,  [1898]  2  I.  R.  321  ;  32  I.  L.  T.  R.  125 

4. Commencement    of — Application    to 

fix  fair  rent — First  occasion  on  which  Land  Com- 
mission Gouft  sat — Service  of  originating  notice 
on  Land  Commission  during  first  sitting^ — No 
motion  in  Court — Subsequent  order  fixing  fair 
rent — Application  to  determine  judicial  rent  for 
second  statutory  term — Land  Law  (Ireland)  Act, 
1881  (44<fc  45  Vict,  c.  49),  ss.  8  (8),  60.]  An 
originating  notice  of  application  by  a  tenant  to 
fix  a  fair  rent  for  his  holding  was  served  nn  the 
landlord  and  the  Irish  Land  Commission,  during 
the  extended  sitting  (20th  of  October  to  12tih 
of  November,  1881),  constituting  the  first 
occasion  on  which  the  Land  Commission  Court 
sat  after  the  passing  of  the  Land  Law  (Ireland) 
Act,  1881  (44*  45  Vict.,  c.  49),  but  no  motion 
was  made  in  Court,  nor  was  the  application 
■'  recorded,"  or  any  order  or  ruling  made  in 
respect  of  the  same,  during  sueh  extended 
sitting.  An  order  fixing  a  fair  rent  was  made 
on  the  20th  of  November,  1882.  An  originating^ 
notice  of  application  to  fix  a  fair  rent  for  a 
second  statutory  term  having  been  served  in 
July,  1896  : — Held,  on  the  authority  of  Chaine 
V.  Nelson  (12  L.  E.  I.  272)  and  Smyth  v.  Moore 
(32  L.  R.  I.  129),  that  no  application  to  the 
Court,  within  the  meaning  of  section  60  of  the 
said  Act,  had  been  made  on  the  first  occasion 
on  which  the  Court  sat ;  that  the  first  statutory 
term     commenced    from     the    rent-day    next 


(  1015  ) 


DIGEST  O'F  CASES. 


(  1016  ) 


LAND  LAW  ACTS— STATUTORY  TERM— cow. 
suooeeding,  not  the  day  on  which  the  Act  came 
into  force  (22nd  of  August,  1881),  but  the  fixing 
■of  the  rent;  and  that  the  notice  to  fix  a  fair 
rent  for  the  second  statutory  term  was  pre- 
mature. Harrington,  Tenant :  Golomb,  Landlord 
L.  C,  [1897]  2  I.  R.  30  ;   30  I.  L.  T.  R.  156 

5. Commencement     of  —  Land     Law 

Ireland)  Act,  1881,  ss.  4,  8  (6) — Land  Law 
(Ireland)  Act,  1887,  s.  9  (6) — Agreement  to  fix  a 
Jair  rent — Governing  date.]  Where  an  agreement 
to  fix  a  fair  rent  was  entered  into  by  the  landlord 
and  the  tenant,  and  was  duly  filed  : — Held,  that 
the  period  from  which  the  statutory  term  should 
run  was  to  be  determined  on  the  terms  of  the 
■agreement,  and  not  by  the  date  of  the  filing. 
Dunner.  Nettles  L.  C,  30  I.  L.  T.  R.  143  ; 

App.,  31  I.  L.  T.  R.  89 

6. Commencement      of  —  Land      Law 

{Ireland)  Act,  1881,  ss.  4,  8 — Land  Law  (Ireland) 
Act,  1887,  e.  5 — Land  Law  (Ireland)  Act,  1896, 
i.  3.]  A  yearly  tenant,  whose  rent  was  payable 
on  May  1  and  November  1  in  each  year,  served 
an  originating  notice,  seeking  to  fix  a  fair  rent 
ior  the  first  statutory  term  on  October  4,  1887. 
The  fair  rent  was  fixed  by  an  order  dated 
March  31,  1888.  The  tenant  served  an  originat- 
ing notice,  seeking  to  fix  a  fair  rent  for  the 
aeoo'nd  statutory  term,  on  December  10,  1901. 
The  landlord  served  notice  to  dismiss  the 
originating  notice  as  premature : — Held  (affirm- 
ing the  decision  of  the  Irish  Land  Commission), 
that  the  originating  notice  was  not  premature, 
and  that  the  statutory  term  as  well  as  the 
judicial  rent  began  to  run,  under  section  5  of  the 
Act  of  1887,  from  November  1,  1887.  M'Cann, 
Tenant :   Lord  O'Neill,  Landlord 

L.  C,  36  I.  L.  T.  R.  95, 135  ; 
App.,  [1903]  1  I.  R.  42-1 ;  2  N.  I.  J.  R.  192,  262 

7. Commencement  of — Second  statutory 

term — Application  to  fix  fair  rent — Time — Two 
Mdiwjs — Consolidation — Agreement — Act,  1881, 
ss.  8  (6),  60— ^c(,  1896,  s.  4.]  The  tenant  had 
originally  two  holdings.     On  the  31st  October, 

1881,  he  served  an  originating  notice  of  an 
application  to  have  a  fair  rent  fixed,  dealing 
with  the  two  holdings  as  if  they  formed  a  single 
holding.  The  application  was  duly  made  to  the 
Court  of  the  Land  Commission  on  the  18th 
November,  1881,  being  one  of  the  days  con- 
stituting the  first  occasion  on  which  it  sat,  and 
was  adjourned  for  hearing  by  a  Sub-Commission. 
Before  the  case  came  on  for  hearing  an  agree- 
ment and  declaration  fixing  a  fair  rent  was 
entered  into  between  the  parties  on  the  5th  July, 

1882,  and  it  was  filed  on  the  22nd  Sept.,  1882. 
When  the  originating  notice  came  before  a 
Sub-Commission  on  the  26th  July,  1882,  neither 
party  appeared,  and  it  was  struck  out.  The 
agreement  and  declaration  set  out  that  "the 
sum  of  £9  8s.  and  £3  12s.,  making  together 
the  sum  of  £13,  is  now  the  fair  rent  of  the  above 
Tioldings,  and  we  apply  to  the  Land  Commission 
to  file  this  agreement,  to  the  intent  that  the  said 
Tent  of  £13  may  be  the  judicial  rent  of  the  hold- 
ing." A  half-year's  rent  of  the  two  original 
holdings  amounted  in  the  aggregate  to  £7  Is.  3d., 
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and  a  half  year  of  the  judicial  rent  was  £6  10s. 
On  the  16th  Dec,  1882,  the  tenant  paid  in 
respect  of  the  half-year's  rent  due  the  1st  May, 

1882,  a  sum  of  £6  5s.  4d.  in  cash,  getting  a  receipt 
as  for  the  sum  of  £7  Is.  3d.,  made  up  as  follows : — 
Abatement,  lis.  3d.;  poor  rate,  4s.  8d. ;  and 
cash,  £6  5s.  4d.  The  tenant  having  on  the 
30th  October,  1896,  served  an  originating 
notice  of  an  application  to  fix  a  fair  rent  for 
the  second  statutory  term : — Held  (1),  that  the 
lands  now  constituted  a  single  holding,  and 
(2)  that  the  case  came  within  section  4  of  the 
Land  Act  of  1896,  and  that  the  application  to 
fix  a  f  air  rent  for  the  second  statutory  term  was 
not  premature.      M'Mahon  v.  Phmketl 

L.  C,  31  I.  L.  T.  R.  163 

8. Commencement  of — Statutory  term — 

Consent — Land  Law  (Ireland)  Act,  1881,  s.  8.]  An 
order  of  the  8th  January,  1884,  of  the  County 
Court  Judge  of  Monaghan,  in  one  case  fixed  a 
judicial  rent,  and  that  order  contained  a  para- 
graph to  the  effect  that  by  consent  the  judicial 
rent  should  commence  as  from  the  1st  Nov., 

1883.  Another  oxder  of  the  28th  June,  1884, 
in  another  case  of  the  sajne  County  Court,  also 
fixed  a  rent,  and  that  order  contained  no  re- 
ference to  the  date  from  which  the  judicial  rent 
was  to  run,  but  in  the  minute  of  the  order  the 
judicial  rent  was  stated  to  be  payable  as  from 
the  1st  May,  1884 : — Held,  that  there  was  a 
distinction  between  rents  fixed  by  order  of  Court 
and  by  statutory  agreement,  and  that  when  they 
were  fixed  by  order  of  the  Court  at  the  dates 
when  these  rents  were  fixed,  the  statutory  term 
ran  from  the  rent  days  respectively  next  succeed 
ing  the  dates  of  the  orders,  and  that  the  special 
provision,  in  the  one  case,  on  the  order,  and  in 
the  other,  on  the  minute,  were  inoperative. 
Dunne  v.  Nettles  (31  I.  L.  T.  R.  89)  and  FuUm 
V.  Templetown  (32  I.  L.  T.  R.  125)  distinguished. 
Simpson,  Tenant,  v.  Lord  Bossmore,  Landlord, 
and  M'Garville,  Tenant,  v.  Fawcelt  and  others. 
Landlords  L.  Sub-C,  34  L  L.  T.  R.  123 

9. Commencement  of' — "  Tinted'  Re- 
corded "  n,otice — Identity^ — Several  tenancies — 
Act,  1881,  s.  8  (6)— Act,  1896,  6.  4.]  In  order  to 
bring  a  case  within  section  4  of  the  Land  Act 
ot  1896,  the  "recorded  "  notice  must  be  identical 
with  "  the  tenancy  "  with  respect  to  which  the 
agreement  is  filed.  Where  the  agreement  fixing 
a  fair  rent,  dated  14th  June,  1883,  was  silent 
as  to  the  date  at  which  the  first  gale  of  the 
judicial  rent  was  to  be  payable — the  gale  days 
being  1st  May  and  1st  November — but  a  rent 
equal  to  the  judicial  rent  had  been  accepted 
as  from  Nov.  1st,  1881 : — Held,  that  an  applica- 
tion in  Oct.,  1896,  to  fix  a  rent  for  a  second 
statutory  term  must  be  dismissed  as  premature. 
Dunne  v.  Nettles  (31 1.  L.  T.  R.  89)  distinguished. 
Grant,  Tenant,  v.  M'Oeough,  Landlord 

L.  Sub-C,  31  I.  L.  T.  R.  147 

LAND  LAW  ACTS— SUB-DIVISION. 

1. Vendor  and  purchaser — Conditions  of 

saU — Misleading  condition — Landlord  and  tenant 
—  Land  Acts — Consent  of  landlord — Limited  owner 
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— Tenant-in-tail — Estoppel — Power  to  consider 
real  date  of  instrument.  Section  17  of  the  Land 
Law  (Ireland)  i^ot,  1896,  gives  a  limited  owner 
a  power  of  effecting  a  partition  in  a,  manner  in 
which  he  could  not  do  before,  but  there  is  nothing 
to  make  the  procedure  in  accordance  with  that 
section  imperative  on  an  unincumbered  absolute 
owner.  If  an  unincumbered  absolute  owner 
gives  his  consent  to  a  sub-division  in  writing, 
that  is  sufficient.  A  sub-division  effected  on 
1st  May  may  be  validated  hjy  a  subsequent 
consent  of  the  landlord  given  on  6th  May.  Tobin 
V.  Gleary  (I.  R.  7  C.  L.  17)  followed.  Save  in 
certain  exceptional  circumstances,  the  Court 
may  consider  the  real  date  of  the  execution  of 
an  instrument,  when  that  date  is  different  from 
the  date  appearing  by  the  instrument  itself. 
In  re  Maher  and  Nugent  s  Contract 

Ross,  J.  (for  M.  R.),  [1910]  1  I.  R.  167 

2. Assignment  of  portion  of  holding — 

Sub-division  or  sub-letting  without  the  consent  of 
the  landlord  in  writing  —  Land  Law  (Ireland) 
Act,  1881  (44  cfe  45  Vict.,  c.  49,  s.  2.]  An  assign- 
ment, sub-division,  or  sub-letting  by  a  tenant 
from  year  to  year  of  a  holding  to  which  the 
Land  Law  (Ireland)  Act,  1881,  applies,  of  portion 
of  such  holding,  is  absolutely  and  for  all  purposes 
void  unless  and  until  the  landlord  has  consented 
thereto  in  writing  as  required  by  section  2  of  that 
Act.  Mehaffey's  Trusts    C.  C,  44  I.  L.  T.  R.  236 

3. Sub-letting — Bona    fide    occupation.] 

Where  sub-tenants  were  in  occupation  of  a  con- 
siderable part  of  the  holding  previous  to  the 
letting  to  the  predecessor  of  the  present  tenant, 
and  had  rents  fixed  on  the  passing  of  the  Act  of 
1881,  and  never  surrendered ; — Held,  that  the 
tenant  was  not  in  occupation  of  the  holding. 
Taylor,  Tenant,  v.  Cooper,  Landlord 

L.  Sub-C,  29  I.  L.  T.  R.  131 

4. Order  for  sale  of  portion  of  the  holding 

— Fair  rent  on  whole  holding — Bankruptcy  of  one 
tenant — Objection  by  landlord.]  J.C.  and  J.  B- 
were,  prior  to  1881.  in  occupation  of  different 
portions  of  one  holding.  The  interest  of  J.  B., 
became  vested  in  M'C.,  who  mortgaged  to  S. 
A  fair  rent  was  fixed  upon  the  whole  holding  as 
one  judicial  tenancy.  M'C.  became  bankrupt, 
and  8.  filed  a  charge,  and  applied  for  an  order 
for  sale  of  M'C.'s  portion  of  the  holding.  The 
landlord  appeared  and  objected  to  the  order  for 
sale,  on  the  ground  that  the  mortgagee  of  portion 
of  a  judicial  tenancy  could  not  acquire  a  right 
to  sell  in  prejudice  to  the  landlord'd  rights : — 
Held,  that  the  order  for  sale  should  be  made 
without  prejudice  to  the  right  of  the  landlord  to 
dispute  the  validity  of  the  mortgage  or  the  sale. 
Be  M'Glay,  a  Bankrupt   Bankcy.,  1  N.  I.  J.  R.  144 

5. Sale  of  holding  by  Land  Commission 

on  subdivision — Time  within  which  it  may  take 
place.]  The  facts  that  more  than  twelve  months 
has  elapsed  from  the  death  of  the  proprietor  of  a 
holding  which  has  thereby  become  subdivided, 
does  not  prevent  the  Land  Commission  requiring 
it  to  be  sold  under  section  30  (1)  (d)  of  the  Land 
Law  (Ireland)  Act,  1881,  and  exercising  the 
power  of  sale  under  that  section.  In  re  Petticrew 
Madden,  3.,  [1901]  1 1.  R.  163 


LAND  LAW   ACTS— SUB-LETTING. 

1. Where  a  judicial  tenant  illegally  has 

sub-let  his  holding,  the  sub-tenant  cannot  have- 
a  fair  rent  fixed.  Little,  Tenant,  v.  Archdale, 
Landlord  L.  Sub-C,  30  I.  L.  T.  455 

2. A  second  originating  notice  served 

after  dismissal  of  a  former  one — Land  Law 
(Ireland)  Act,  1881,  s.  57 — Land  Law  (Ireland) 
Act,  1887,  s.  1.]  A  lessee  served  an  originating, 
notice  to  fix  a  fair  rent  in  1890,  which  was  dis- 
missed on  account  of  sub-letting.  Having 
obtained  a  surrender  of  the  sub-lease  he  served 
a  second  originating  notice  in  1893  : — Held,  that 
he  was  entitled  to  do  so.  Butler  v.  Hutchinson 
L.  C,  28  I.  L.  T.  R.  22 

3. Bona  fide  occupation — Dwellinghouse- 

"  not  being  the  dwellinghouse  in  which  the  tenant 
resides"— Land  Act,  1896,  s.  7  (1)  (a).]  The 
tenant  originally  held  under  a  lease  dated  1815. 
for  60  years,  containing  a  covenant  by  the  lessee 
to  erect  a  substantial  dwellinghouse  on  the 
holding  within  two  years.  The  lessee  duly  per- 
formed that  covenant  by  the  erection  of  a, 
suitable  dwellinghouse.  Two  years  subse- 
quently he  built  an  addition  to  the  dwelling- 
house,  having  an  external  entrance,  and  con- 
taining no  internal  communication  with  the 
original  dwellinghouse,  and  which  had  been 
continuously  sub-let : — Held,  that  the  addition 
came  within  the  exception  in  section  7  (1)  (a), 
as  "  not  being  the  dwelling  in  which  the  tenant 
for  the  time  being  resides,"  and  that  the  tenant 
was  entitled  to  have  a  fair  rent  fixed.  O'Hagan 
V.  Charlemont  (Countess  of) 

L.  C,  35  I.  L.  T.  R.  24 ;    1  N.  I.  J.  R.  46 

4.  — —  Bona  fide  occupation — Dwellinghousa 
sub-let  in  which  the  tenant,  for  the  time  being 
resides — Land  Law  (Ireland)  Act,  1896,  s.  7.] 
Where  the  tenant  did  not  live  on  the  holding, 
but  sub-let  the  dwellinghouse  on  it  to  his 
daughter,  who  kept  a  shop,  and  paid  a  rent  of 
£6  10s.  : — Held,  that  the  tenant  was  in  bona  fide 
occupation  of  the  holding,  and  that  he  did  not 
come  within  the  exception  in  Land  Law  (Ireland) 
Act,  1896,  B.  7.  Murphy,  Tenant,  v.  Richardson,. 
Landlord  L.  Sub-C,  31  I.  L.  T.  R.  Ill 

5. Bona    fide    occupation  —  House    in 

which  the  tenant  resides — Sub-letting  for  the  use 
of  labourers — Land  Law  (Ireland)  Act,  1896, 
s.  7  (1)  (a).]  A  tenant  is  to  be  deemed  to  be  in 
bona  fide  occupation  of  a  holding  even  where  the 
dwelhnghouses  thereon  are  sub-let,  where  such, 
sub-lettings  do  not  include  a  dwelhnghouse 
which  at  one  time  was  the  residence  of  a  tenant, 
or  a  dwellinghouse  manifestly  intended  for,  or 
clearly  suitable  for,  the  residence  of  an  occupy- 
ing tenant.  Cairns,  Tenant,  v.  Dunville,  Land- 
lord L.  Sub-C,  36  I.  L.  T.  R.  64 

6. Bona  flde  occupation  —  Joint  tenants^ 

or  tenants  in  common — Separate  occupation  of 
holding — Land  Law  (Ireland)  Act,  1896,  s.i.  5,  7, 
11.]  Four  joint  tenants,  holding  under  a  free-' 
hold  lease,  who  were  restrained  by  covenant 
from  sub-letting,  sub-divided  the  holdinfr 
amongst  them.  The  lease  expired  in  1895. 
At  this  date  three  of  the  tenants  separatelv 
worked  and  occupied  their  respective  portions: 
of  the  holding,  but  the  fourth  tenant  was  in 
occupation  of  only  two  acres,  having  let  153. 
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acres,  the  entire  holding  consisting  of  355  acres. 
There  was  no  evidence  that  the  landlord  had 
given  consent  to  the  making  of  the  sub-lettings  ; 
there  was  evidence  that,  having  become  aware 
of  their  existence,  he  had  made  no  objection 
thereto.  He  received  rent  from  the  persons  in 
occupation  after  the  expiration  of  the  lease : — 
'Held,  that  section  11  of  the  Act  of  1896  did  not 
validate  the  sub-lettings  as  against  the  lessor 
so  as  to  impute  a  bona  fide  occupation  to  the 
tenant  who  had  sub-let,  and  that  therefore,  as 
all  the  four  tenents  under  the  lease  were  not  in 
separate  occupation  of  their  respective  separate 
portions  of  the  holding  as  joint  tenants  or 
tenants  in  common,  the  three  tenants  who  were 
in  occupation  were  not  entitled  to  fix  fair  rents 
of  the  separate  portions  held  by  them.  Barton, 
Landlord  ;  Muldoon,  Tenant.  Same,  Landlord  ; 
Coulter,  Tenant.  Same,  Landlord  ;  Davis,  Tenant 
App.,  [1902]  1  I.  H.  410;  35  I.  L.T.R.  229  ; 
1  N.  I.  J.  R.  235 

7.  — ^  By  judicial  tenant — Land  Law  (Ire- 
land) Act,  1881,  ss.  3  and  5 — Void  lease — 
Liability  to  rent  or  in  use  and  occupation.]  A 
person  who  holds  lands  under  a  judicial  tenancy 
cannot  sub-let  them  without  the  consent  of  his 
landlord ;  and  if  he  purports  to  sub-demise  them 
by  lease  ■«  ithout  such  consent,  the  lease  is  void, 
and  the  person  to  whom  the  lease  is  made  is 
•not  liable  to  be  sued  for  the  rent  thereby  reserved, 
■either  as  rent  or  in  use  and  occupation.  O'Kane 
V.  Burns  Q.  B.,  30  I.  L.  T.  R.  102  ; 

App.,  [1897]  2  I.  R.  591 

8.  Consent.]  A  lease  containing  a  cove- 
nant against  alienation  was  made  in  October, 
1828,  to  one  Burke.  Burke  assigned  to 
O'SuIUvan,  who  had  sub-tenants.  O'Sullivau 
in  1881  assigned  to  M'Hugh.  M'Hugh,  about 
1884,  assigned  to  present  landlord.  The  tenant 
seeking  to  have  a  rent  fixed  had  paid  rent  to 
O'Sullivan,  who,  since  1875,  had  paid  rent  to 
Pope,  the  present  landlord,  as  owner-in-fee. 
The  first  rent  Pope  directly  received  from  tenant 
was  on  November  8,  1891 ;  before  that  his 
solicitor  had  received  it  since  1884  : — Held,  that 
the  landlord,  treating  M'Hugh  as  a  legal  tenant, 
was  not  a  sufficient  consent  to  validate  M' Hugh's 
dealings,  nor  was  the  receipt  of  rent  by  a  solicitor 
sufficient,  and  that  a  consent  required  by 
section  3  of  the  7  Geo.  IV.,  c.  29  (Ireland), 
could  not  be  presumed,  and  that  the  originating 
notice  should  be  dismissed.     Cronin  v.  Pope 

Co.  Ct.,  31  I.  L.  T.  321 

9. Consent  —  Clause   against   alienation 

without  consent — Consettt  of  landlord  indorsed  on 
an  assignment  setting  fovth  sub-lettings — Invita- 
tion to  tenant  to  get  a  fair  rent  fixed-— Landlord 
and  Tenant  Act,  1860,  a.  10 — Land  Law  (Ireland) 
Act,  1888,  s.  1.]  A  lease  made  in  1848  con- 
tained a  clause  against  sub-letting  without  the 
landlord's  consent  in  writing.  In  1879,  some 
sub-lettings  having  previously  taken  place  with- 
out consent,  an  assignment  of  the  holding  was 
made  with  the  landlord's  consent  indorsed 
thereon,  and  in  the  deed  the  particulars  of  the 
sub-tenancies  were  recited.  In  1888  the  land- 
lord's agent  invited  the  tenant  to  serve  an 
originating  notice  to  have  a  fair  rent  fixed : — 
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Held,  that  under  these  circumstances  the  lands 
lord  was  estopped  from  relying  on  the  sublett- 
ings  as  a  bar  to  the  tenant  having  a  fair  rent  fix- 
ed. Vaugahn  v.  Vandeleur  L.  C,  28  I.  L..  T.  R.  29 

10.  ■  Consent  —  Covenant  against  aliena- 
tion—  2  Wm.  IV.,  c.  17,  s.  2  — Sub-letting  in 
breach  of  covenant]  A  lease,  made  on  May  7, 
1832,  contained  a  clause  permitting  the  lessee 
to  sub-let  the  premises  to  one  good  and  solvent 
tenant,  but  not  to  more  than  one  such  tenant 
at  the  same  time,  nor  in  separate  parcels,  under 
a  penalty.  The  holding  comprised  142  acres. 
There  were  two  sub-tenants,  one  holding  9  acres 
at  £10  a  year  rent ;  and  the  other  holding  over 
one  acre  at  £2  10s.  a  year  rent.  The  lessor 
resided  at  a  distance  of  about  five  miles  from 
the  holding.  No  evidence  was  given  that  he 
knew  of  the  existence  of,  or  consented  to,  the 
sub-letting  : — Held,  that  the  clause  in  the  lease 
was  one  controlling  or  regulating  the  sub-letting 
of  the  lands  demised  within  the  meaning  of 
section  2  of  2  Wm.  IV.,  c.  17 ;  that  the  sub- 
lettings  being  in  breach  of  the  contract  of 
tenancy,  section  7  (1)  (6)  of  the  Land  Law 
(Ireland)  Act,  1896,  did  not  apply ;  and  that 
the  lessee  could  not  be  considered  as  in  bona  fide 
occupation.  The  Court  refused  to  presume  a 
lost  deed  consenting  to  the  sub-lettings.  De 
Montmorency,  Landlord  ;  M'Adam,  Tenant 

L.  C,  [1899]  2  I.  R.  299 

11. Consent — Land  Act,  1881,  s.  57-- 

Land  Act,  1887,  s.  I— Land  Ad,  1896,  ss.  7,  11.] 
A  lessee,  holding  245a.  2r.  21p.  by  a  lease  of  the 
5th  March,  1860,  for  lives  (still  subsisting), 
applied  to  have  a  fair  rent  fixed,  which  was 
dismissed  by  the  Court  of  Appeal  on  20th 
February,  1893,  40a,  3r.  36p.  of  the  holding 
being  sub-let.  The  lessee,  after  the  passing  of 
the  Land  Act  of  1896,  again  applied  to  have  a 
fair  rent  fixed,  relying  on  section  7  of  that  Act : — 
Held  (affirming  the  Sub-Commission),  that  the 
lessee  was  entitled  to  have  a  fair  rent  fixed  under 
section  7  (3)  of  the  Land  Act,  1896,  on  the 
204a.  2r.  25p.  in  her  occupation,  and  that  the 
40a.  3r  36p.  sub-let  should  be  held  during  the 
continuance  of  the  lease  of  5th  March,  1860, 
at  £41  10s.,  determined  on  as  the  proper  pro- 
portion of  the  original  rent  of  £245  15s.  lOd. 
under  that  lease,  and  applicable  to  the  portion 
so  sub-let.  Held  also,  that  sub-section  1  (6)  of 
section  7  and  section  11  of  the  Land  Act  of  189 
did  not  apply  to  the  case.  Thomson  v.  Lord 
Bossmore 

L.  Sub-C,  L.C.,  35  I.  L.  T.  R.  182,  184 

12. Consent — Lease  for  lives  and  years 

granted  in  1828 — Sub-letting  Act  (7  Oeo.  IV., 
c.  29) — Coverumt  against  sub-letting — Landlord 
and  Tenant  Act,  1860,  ss.  10,  18 — Land  Law 
(Ireland)  Act,  1881,  s.  57 — Consent  by  agent  of 
landlord  —  Tenant-for-life  and  remainderman.] 
The  lease  of  a  holding  comprising  54  acres,  made 
in  1828,  was  assigned  in  the  year  1878  by  a  deed, 
describing  the  holding  as  "  now  in  the  possession 
of  W."  (the  assignor)  "  and  his  under-tenants." 
At  that  date  portions  of  the  holding  were  sub- 
let to  six  cottier  tenants.  The  agent  of  the 
landlord  indorsed  on  the  deed  his  assent  to  this 
assignment.     The  landlord  at  that  time  was 
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tenant-for-life  of  the  lands.  The  portion  of  land 
held  by  three  of  the  sub-tenants  subsequently 
came  into  possession  of  the  immediate  tenant : — 
Held  (1),  that  the  consent  of  the  agent  was  a 
sufficient  consent  by  the  landlord,  within  the 
meaniag  of  the  Sub-letting  Act,  to  the  sub- 
lettings  in  existence  at  the  date  of  the  assign- 
ment. Held  (2),  that  the  consent  given  by  the 
tenant-for-life  was  sufficient  to  bind  the  re- 
mainderman. Robinson,  Tenant ;  Wakefield, 
Landlord  L.  C,  [1896]  2  I.  K.  194  ; 

App.,  [1897]  2  I.  B.  130 

13.  Consent — Townpark — Occupation  of 

entire  holding — Sub-letting  of  orchard  and  houses — 
Act,  1881,  ss.  2,  57— Act,  1896,  s.  7  (la).]  The 
holding  consisted  of  10a.  Ir.  2p.  Irish  ;  the  rent 
was  £45  17s.  Id.  These  amounts  were  made 
up  in  the  estate  books  as  follows  : — Large  field, 
7a.  3r.  38p.,  £33  10s.  ;  houses  and  orchard, 
la.  2r.  21p.,  £11  10s.  6d.  ;  tail  race,  3r.  6p., 
15s.  9d.  Previous  to  1866  Watkins,  the  then 
tenant,  sub-let  the  five  houses  to  agricultural 
labourers  and  the  orchard  to  G.  In  1866 
Watkins  surrendered,  and  Wright  obtained  the 
whole  holding.  0.  also  surrendered  the  orchard 
to  the  landlord,  and  Wright  immediately  re- 
sublet  it  to  G.,  who  still  had  it.  Wright  also 
owned  a  large  farm  (68  acres)  adjoining  the 
holding,  and  worked  both  together.  He  was 
a  soHcitor,  and  lived  a  mile  from  Monaghan, 
In  1878  i>.,  the  present  tenant,  acquired  by 
assignment  Wright's  interest  in  the  holding-, 
and  also  in  B.  farm.  D.  lived  in  Monaghan  : — 
Held,  that  the  holding  was  an  ordinary  agri- 
cultural holding,  and  not  a  townpark.  Held 
also,  that  the  houses  and  orchard  were  sub-let 
with  the  acquiescence  and  sanction  of  the  land- 
lord, and  that  a  fair  rent  could  be  fixed  on  the 
holding.  Dunwoody,  Tenant,  v.  Lord  Sossmore, 
Landlord  (No.  2).     L.  Sub-C,  31  I.  L.  T.  B.  128 

14. Discretion  ol  Court.]       The  Court 

in  estimating  whether  the  tenant  is  in  bona  fide 
occupation  of  a  part  not  less  than  seven-eights 
or  thereabouts  in  value  of  the  holding  (under 
sub-section  1  (6)  of  section  7  of  the  Land  Act 
of  1896)  must  exercise  a  judicial  discretion. 
Buckley  v.  Massey         Co.  Ct.,  31  I.  L.  T.  229 

15.  Landlord  and  Tenant  (Ireland)  Act, 

1860  (23  dk  24  Vict.,  c.  154),  ss.  1,  il— Implied 
<Mvenant  for  title  and  quiet  enjoyment — Land 
Law  (Ireland)  Act,  1881  (44cfc  45  Vict.,  c.  49), 
*«.  2,  5 — "  Judicial  tenancy  " — Sub-letting  with- 
out consent.]  Upon  a  sub-letting  inoperative  by 
reason  of  the  absence  of  the  landlord's  consent, 
no  covenant  for  title  or  quiet  enjoyment  can  be 
implied  under  section  41  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1860.     Canavan  v.  Burton 

Q,  B.,  App.,  [1900]  2  L  B.  359,  370; 
34  L  L.  T.  B.  6 

16.  Sub-letting  in  conacre — Whether  a 

sub-letting  when  not  confined  to  green  crops — Land 
Law  (Ireland)  Act,  1881,  ss.  2,  5 — Tenant  in 
occupation  of  the  holding — Application  to  fix  fair 
rent.]  A  letting  in  conacre  is  not  a  sub-letting, 
even  though  the  land  is  not  let  for  the  purpose 
of,  or  used  solely  for,  the  growing  of  potatoes 
or  other  green  crop,  and,  accordingly,  where  a 
statutory  tenant  had  let  a  considerable  portion 
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of  his  holding  for  com  crops  and  for  grazing  :^ 
Held,  that  the  tenant  had  not  broken  the 
statutory  condition  against  sub-letting,  that  he 
was  in  occupation  of  hia  holding,  and  was 
entitled  to  have  a  fair  rent  fixed  for  a.  second 
statutory  term.     Roche  v.  Fitzpatrick 

L.  C,  41  I.  L.  T.  B.  171 

17.  Of    the    only    "  house    upon    the 

holding."]  Where  on  a  small  holding  of  5  acres 
there  was  but  one  house,  which  was  sub-let  by 
the  tenant.  The  house  was  never  in  the  occupa- 
tion of  the  tenant,  but  was  occupied  by  a  doctor 
until  1865  or  1866  : — Held,  that  the  tenant  was 
entitled  to  have  a  fair  rent  fixed  on  the  holding 
Galvin,  Tenard,  v.  Sullivan,  Landlord 

Co.  Ct.,  31  I.  L.  T.  B.  131 

18.  Sub-letting  by  a  tenant  to  whom  the 

Act  of  1881  applies — Void  sub-letting — Ejectment 
on  the  title — Application  of  section  11  of  the  Act 
of  1896-^4  <fe  45  Vict.,  c.  49,  s.  2—59  <fc  60  Vict., 
c.  47,  s.  11.]  A  tenant  of  a  holding  to  which  the 
Act  of  1881  applied,  purported  to  sub-let  a 
portion  thereof,  without  the  consent  of  the  land- 
lord in  writing,  contrary  to  section  2  of  the  Act 
of  1881.  The  sub-tenant  having  fallen  into 
arrears,  the  tenant  brought  an  ejectment  on  the 
title  against  him  : — Held,  that  by  reason  of 
section  2  of  the  Act  of  1881,  the  sub-letting  was 
absolutely  void,  and  the  tenant  was  therefore, 
entitled  to  recover.  Held  further,  that 
section  11  of  the  Act  of  1896  does  not  apply  to 
cases  coming  within  section  2  of  the  Act  of  1881, 
so  as  to  validate  such  a  sub-letting  as  between 
the  parties  thereto.     Golloghy  v.  Cannon 

Cir.  Cas.,  Kenny,  J.,  33  I.  L.  T.  B.  88 
19. Sub-tenancy  determined  by  judg- 
ment in  ejectment  for  non-payment  of  rent 
and  service  ol  eviction  notice — Application  by 
middleman  to  have  fair  rent  fixed  against  his 
landlord  before  removal  of  caretaker — Occupation 
by  middleman — Land  Law  (Ireland)  Act,  1881 
(44  tfc  45  Vict.,  c.  49),  s.  51— Land  Law  (Ireland) 
Act,1881  (50  cfc  51  Vict.,  c.  33),  s.  7.]  A  tenant, 
having  sub-let  to  her  own  landlord,  brought  an 
action  and  recovered  judgment  for  possession 
for  non-payment  of  rent,  and  served  the  evictipn 
notices  tmder  section  7  of  the  Land  Law  (Ireland) 
Act,  1887,  a  herd  of  the  sub-tenant  being  at  the 
time  in  occupation.  More  than  a  month  after 
service,  but  before  the  period  for  redemption 
had  expired,  and  without  proceeding  to  obtain 
phsrsical  possession  of  the  lands,  the  tenant 
served  an  originating  notice  to  have  a  fair  rent 
fixed  in  respect  of  her  tenancy  : — Held,  that  the 
tenant  was  at  the  date  of  the  originating  notice 
in  occupation  of  the  lands.  Garnett  v.  Gamett 
L.  C,  [1894]  2  I.  B.  41  ;  28  I.  L.  T.  B.  12 

20. Sub-tenant  dead,  and  widow  out  of 

possession— 4c«,  1896,  s.  7.]  The  tenant,  who 
was  applying  to  have  a  fair  rent  fixed  on  his 
holding,  had  sub-let  a  portion  of  it  to  a  sub- 
tenant who,  in  1884,  got  a  fair  rent  fixed  on 
that  portion.  The  sub-tenant  died  in  1888 
leaving  a  widow  and  several  children,  and  in 
1895,  the  widow,  in  consideration  of  £1  paid  by 
the  tenant,  gave  up  possession  of  the  sub-let 
portion  of  the  holding  to  the  tenant,  and,  with 
her  family,  left  the  neighbourhood  : — Held,  that 


(  1023  ) 


DIGEST  OF  CASES. 


(  1024  ) 


LAND  LAW  ACTS— SUB-LETTING— coreJimwed. 
as  there  was  no  evidence  of  fraud  or  ooUusion, 
and  as  the  children  of  the  sub-tenant  had  never 
taken  any  proceedings  in  reference  to  the  sub- 
tenancy, the  tenant  was  entitled  to  have  a  fair 
rent  fixed.  Spence  v.  CharUmont  (Countess  of) 
L.  Sub-C,  32  I.  L.  T.  R.  147  ; 
L.  C,  35  L  L.  T.  R.  24  ;  1  N.  I.  J.  R.  47 

21. Triviality — Bona   fide    occupation — 

Sub-letting  to  labourers — Sub-letting  of  a  trivial 
nature  —  Bent  paid  in  labour^50  cfe  51  Vict., 
c.  33,  s.  4,]  W.,  the  lessee,  under  a  lease  for 
three  lives  was  in  occupation  of  the  lands 
demised,  which  comprised  162  acres,  statute 
measure,  with  the  exception  of  three  small 
portions  sub-let  to  agricultural  labourers.  The 
sub-tenants  were — (1)  L.,  who  had  a  cottage  and 
2J  acres  ;  (2)  W.,  who  had  a  cottage  and  2  acres  ; 
and  (3)  S.,  who  had  about  half  an  acre.  No 
money  rents  were  paid  by  the  sub-tenants  ; 
but  they  gave  three  days'  labour  a  week  to  the 
lessee  W.  in  return  for  their  holdings.  Labourers 
were  necessary  for  the  farm  : — Held  (reversing 
the  decision  of  the  Land  Commission),  that  the 
sub-lettings  were  trivial,  and  the  lessee  must  be 
deemed  to  be  substantially  in  occupation  of  his 
holding.     White,  Tenant ;  White,  Landlord 

App.,  [1894]  2  I.  R.  573  ;  28  I.  L.  T.  R.  87 

22. Triviality — Land  Law  (Ireland)  Act, 

1887,  s.  4.]  Whether  a  sub-letting  is  "  trivial  " 
within  the  meaning  of  section  4  of  the  Land  Law 
(Ireland)  Act,  1887,  must  be  decided  on  all  the 
circumstances  of  the  case  in  which  it  is  raised. 
It  is  a  question  of  degree,  into  the  determination 
of  which  the  relative  proportions  existing 
between  the  size  and  rent  of  the  sub-letting 
and  the  size  and  rent  of  the  holding  enter  largely 
as  elements,  though  not  as  absolute  tests. 
There  was,  without  the  landlord's  consent,  sub- 
let an  outlying  portion  of  the  tenant's  holding, 
in  respect  of  which  there  was  no  separate  rating, 
though  there  was  a  house  upon  it  in  which  the 
sub-tenant  resided.  The  sub-tenant  had  been 
for  forty-six  years  in  occupation  as  tenant  from 
year  to  year.  The  sub-letting  consisted  of 
4a.  Or.  9p.  ;  the  holding  consisted  of  161a.  Or.  6p.  ; 
the  rent  of  the  sub-tenancy  was  £7  :  the  rent 
of  the  holding  was  £204  14s.  4d.  The  house 
on  the  sub-let  portion  was  a  poor  structure. 
The  quality  of  the  land  sub-let  was  relatively 
inferior  to  that  of  the  bulk  of  the  holding : — 
Held,  that  the  sub-letting  was  "  trivial  "  within 
the  meaning  of  section  4  of  the  Land  Law 
(Ireland)  Act,  1881,  and  that  the  tenant  was 
entitled  to  fix  a  fair  rent.  Ward,  Tenant ; 
Corballis  (Trustee  of),  Landlord 

App.,  [1894]  2  i.  R.  637  ;  28  I.  L.  T.  R.  101 

LAND  LAW  ACTS— TENANT-FOR-LIFE  AND 
REMAINDERMAN. 

1. Judicial  agreement  entered  into  by  a 

limited  ovrner — Void  as  against  remainderman — 
Act,  1896,  ss.  10,  17,  18.]  W.  M.,  the  owner-in- 
fee  of  certain  lands  of  which  he  was  in  occupa- 
tion, by  his  will  left  them  to  his  second  son, 
R.  J.  M.,  in  special  tail,  and  died  in  1889,  leaving 
the  plaintiff  his  heir-at-law.  Upon  the  death 
of  W.  M.,  his  son,  B.  J.  M.,  entered  into  occupa- 
tion of  the  lands,  and  in  1891,  in  consideration 


LAND  LAW  ACTS— TENANT-FOR-LIFE  AND 

REMAINDERMAN— com«»»«ei. 
of  the  sum  of  £123,  he  let  the  lands  to  the  defen- 
dant under  a  judicial  agreement  (but  without 
complying  with  Rules  164  to  170  of  the  Land 
Act  Rules  of  1897),  which  was  filed  in  the  Irish 
Land  Commission,  and  fixed  the  judicial  rent 
at  £10  10s.  B.  J.  M.  died  in  1901  unmarried, 
and  without  executing  a  disentaiUug  deed,  and 
the  plaintiff,  therefore,  became  entitled  to  the 
lands  : — Held,  that  B.  J.  M.  being  a  limited 
owner,  and  not  having  complied  with  the  Rules 
prescribed  in  reference  to  limited  owners  creating 
judicial  "tenancies,  the  judicial  agreement  could 
not  bind  a  remainderman,  and  was  void  as 
against  the  plaintiff  in  so  far  as  it  purported  to 
create  a  present  tenancy.  McCarthy  v.  Bennett 
([1899]  2  I.  R.  622 ;  32  I.  L.  T.  448)  followed. 
Magee  v.  Taylor  M.  R.,  39  I.  L.  T.  R.  195; 

5  N.  I.  J.  R.  221 

2. Land  Act,  1896,  ss.  3,  10,  48,  50.] 

A  holding  was  let  by  tenant-for-life,  the  first 
statutory  term  commencing,  by  agreement,  in 
1883,  by  another  tenant-for-life.  The  tenant 
applied  to  fix  fair  rent  for  second  statutory  term 
against  remainderman.  The  holding  two  miles 
from  mansion-house  of  landlord : — Held,  that 
the  fixing  of  a  rent  did  not  materially  diminish 
the  value  of  the  mansion-house  as  a  residence, 
and  that  a  rent  would  be  fixed  for  a  second 
statutory  term.  Brady,  Tenant,  v.  Lord 
Farnham,  Landlord    L.  Sub-C,  34  I.  L.  T.  R.  53 

Surrender— Act,  1887,  s.  8  [1899]  2  I.  R  41 

See  Landlord  and  Tenant— Surrender.    4. 

LAND  LAW  ACTS. 

•  Breach   of   statutory   condition — Sale   of 

holding  on  bankruptcy  of  tenant — Fair 
rent  [1908]  1 1.  R.  104 
See  Land  Law  Acts — Fair  Rent.  72. 
Buildings  declared  to  be  tenant's  improve- 
ments —  Poor  rate  —  Adjustment  of 
rent 

[1900]  1 1.  R.  255, 260;  34LL.T.R.  81 
See  Poor  Rate — Adjustment  of  Rent.     1. 
Character  of  holding — Covenant  to  main- 
tain in  grass  for  last  three  years    of 
term  [1904]  1  I.  R.  550,  55» 
See  Land  Law  Acts — Character  of  Holding. 
77. 

Conditions  of  sale — Mortgagee  of  tenancy — 

Arrears  of  rent — 59  &  60  Vict.,  c.  47, 

s.  16  [1905]  1  I.  R.  401  ; 

38  I.  L.  T.  R.  173 

See  Vendor  and  Purchaser — Conditions  of 

Sale.    3. 

Covenant  consistent  with  statutory  ten- 

ancy [1909]  2  I.  R.  690  ; 

41  I.  L.  T.  R.  198 
See  Land  Law  Acts — Fair  Rent.    35. 

Judgment  in  ejectment  for  non-payment 

of  rent  —  Subletting  —  Discharge  of 
middleman  from  liability  for  arrears  of 
rent^ — Land  Law  Act  1896,  s.   12 

[1904]  2 1.  R.  182;  37I.L.T.R.172,  217  ; 
4  N.  I.  J.  R.  248 

See  Landlord  and  Tenant— Action  for 
Recovery  of  Land.    15. 
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Judicial  tenancy — Compulsory  purchase — 

Mode  of  ascertaining  compensation 

[1900]  2  I.  R.  105 
See    Lands    Clauses    Acts— Compulsory 
Powers.     6. 
"  Land"  in  Land  Act,  1887,  includes  in- 
corporeal tenement      391.  L.  T.  R.  89 
See  Land  Purchase  Acts— Superior   In- 
terest.    45. 

Lease  between  passing  of  Act  of  1881  and 

1st  January,  1883 — Lessee  contracting 

out  [1904]  2 1.  R.  234,  256  ; 

38  I.  L.  T.  R.  61  ;  4  N.  I.  J.  R.  101 

See  Landlord  and  Tenant — Action  for 

Recovery  ot  Land.    38. 

Non-agricultural  holding  —  Buildings  and 

shop  in  village  [1907]  1  I.  R.  41  ; 

40 1.  L.  T.  R.  258 
See  Land  Law  Acts— Character  ot  Holding. 
23. 

Notice  of  sale — Pending  land  purchase 

agreement  [1910]  1  1.  R.  231  ; 

44 1.  L.  T.  R.  113 

/See  Land  Law  Acts — Sale  of  Tenancy.  10. 

Occupation  as  tenant 

[1897]  2 1.  R.  39, 477  ;  31LL.T.R.28,  93 
See  Landlord  and  Tenant — Lease.    14. 

Pre-emption — -Notice  of  intention  to  sell 

43 1.  L.  T.  R.  120 
See  Vendor  and  Purchaser — Title.    8. 

Purchase  under — Valuation  as  personalty 

— Intestates  Estate  Act,  1890,  ss.  5,  6 

[1910]  1  I.  R.  363 
See  Intestates  Estates  Act,  1890.    1. 

Redemption  of  Rent  Act 

[1909]  1  I.  R.  77  ;  43  I.  L.  T.  R.  3 

See  Land  Law  Acts — Redemption  of  Rent 

Act.    19. 

— —  Reservation  of  sporting  rights — ^Fishery — 

Natural   obstruction    to  — •  Landlord's 

remedy  [1906]  1 1.  R.  373 

See  Fishery.     3. 

Reservation  of  sporting  rights — Injunction 

[1905]  1 1.  R.  245, 434 
See  Fishery.     1,2. 

Resumption    of   holding    for    building — 

Acts,  1881.  ss.  5,  8  ;    1896,  s.  3 
[1910]  1  I.  R.  121  ;  44  I.  L.  T.  R.  57 
See    Land   Law   Acts — Resumption   by 
Landlord.    2. 
— t —  Sale  of  yearly  tenancy — Registration  under 
Local  Registration  of  Title  Act — Effect 
of —Devise  in  tail      [1910]  1  I.  R.  23 
See  Land  Registry.    52. 
Sanction  of  advance  after  death  of  land- 
lord—  Bequest    of    "securities     and 
moneys  invested  "      [1910]  1  I.  R.  110 
See  Conversion.    8. 

Subletting  without  consent — Occupation 

without  legal  title — Franchise 
[1908]  2  I.  R.  335  ;  42  I.  L.  T.  R.  95 
See  Parliament — ^Franchise.    89. 

Subtenant  acquiring  middleman's  estate 

[1910]  2  I.  R.  112, 124  ;  44 1.  L.  T.  R.  21 
See  Landlord  and  Tenant — Action  for 
Recovery  of  Land.    40. 


LAND  LAW  ACTS—continued. 

Surrender  by  middleman — Time  for — Lau  d 

Law  Act,  1887,  s.  8 
[1904]  2  I.  R.  147, 165  ;  38  I.  L.  T.  R.  9 
See  Landlord  and  Tenant — Surrender.    5. 

Tenant-for-life — Agreement  fixing  fair  rent 

— Lessee  bound  to  accept  renewal 

[1904]  1  I.  R.  290 
See  Landlord  and  Tenant — Lease.    26. 

Tenant   purchaser — Liability  to   rent   or 

interest  [1910]  2  I.  R.  626,  634 

See  Tenant  Purchaser. 

Transfer  of  question  of  law  to  High  Court 

42 1.  L.  T.  R.  66 
See  Land  Purchase  Acts— Evicted  Tenant. 
15. 

Ulster  tenant  right 

[1905]  II.R. 288,607;  39I.L.T.R.184,266 
See  Landlord  and  Tenant— Ulster  Custom. 
7. 

Undefended  Civil  Bill  ejectment- Proofs 

[1909]  2  I.  R.  503  ;  43  I.  L.  T.  R.  19 
See  County  Court— Practice.    73. 

LAND   LAW  (IRELAND)  ACT,  1896— Sec.  40 
See  Land  Purchase  Acts— Sale  by  Land 
Judge. 

LAND  LAW  (IRELAND)  ACTS. 

Agreement   for   sale — Fiated   and   regis - 

te  red — Amendment 
[1912]  1  I.  R.  212, 215, 473  ;  46  I.  L.  T.  R.  51 
See  Land  Registry.    29,  32. 

LAND  LAW  (IRELAND)  ACTS,  1881-1896. 

See  Cases  under  Land  Law  Acts. 

LAND  PURCHASE  ACTS. 

Col. 

Advance            -  -  1027 

Aebears  of  Rent  -  1040 

Bonus               -  1043 

compulsobtt  purchase  -  1060 

Congested  Estate  -           1061 

convebsion  1063 
dlsteibution  of  purchasb-monby  -  l*'^ 

Dbainaoe  Chabgb  .  1*^6'^ 

Estate  .  1068 

Evicted  Tenant  -  1068 

Guaeantee  Deposit  -        .1074 

Inoumbkance  .        .  1075 

Interest  in  LiEtr  of  Rent  .            1076 

Interest  on  Puechase-Monby-  1076 

Intervening  Interest    -  .  1079 

Jurisdiction  .        .  1079 

Local  Registration  1080 

Mineral  Rights  1081 

Negotiation  Fee  .  1083 

Occupying  Tenant  1084 

Practice           -  .           1085 

Pre-existing  Peivilbge  .  1091 

Reservation    ^  .           X092 

Reserve  Fund         -  .        .  1093 

Restriction  on  Charging  -  1003 

Sale  by  Land  Judge  1093 

Sep/ieatb  Est/ite             -  .           1x02 

2k 
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LAND  PURCHASE  ACTS—cbntinued.  Col. 

Specific  Pbrfokmance     -        .  -  1104 

Spokting  Rights              -  1106 

StJB- DIVISION                          -          -  1107 

St7B -LETTING                    -                       -  -    1107 

SupEEioB  Interest  .  1108 

Tbnant-fob-Life  1133 

Tenant  Ptjechasbr  1136 

Trustee  -        -  1136 

Turbary  Regulations  1137 

Untenanted  Lands  1137 

Vesting  Order  -  1138 

LAND  PURCHASE  ACTS— ADVANCE. 

1. Ademption  —  Conversion  —  Will  dis- 
posing of  real  estate — Subsequent  agreement  for 

sale  of  a  holding  under  Land  Purchase  Acts 

Death  of  vendor — Subsequent  refusal  by  Land 
Commission  to  sanction  entire  advance  applied 
for — Avoidance  of  contract — Devolution  of  lands.] 
The  owner  in  fee-simple  of  an  estate  which  was 
being  sold  under  the  Irish  Land  Purchase  Act 
had,  before  entry  into  the  contract  for  sale  to 
the  tenants,  executed  a  will  by  which  she 
devised  the  lands  comprised  in  the  estate  to 
her  nephew.  The  testatrix  died  while  the  sale 
was  pending,  and  the  Land  Commission  sub- 
sequently refused  to  advance  the  entire  sum 
wMch  had  been  agreed  upon  as  the  purchase 
price  of  one  of  the  holdings  comprised  in  the 
estate.  On  a  question  arising  as  to  whether  the 
executors  were  entitled  to  enter  into  a,  new 
arrangement  for  the  sale  of  the  holding  : — Held, 
that  as  the  original  contract  had  been  rendered 
void  by  the  refusal  of  the  land  Commission  to 
sanction  the  advance  applied  for,  the  executors 
had  no  power  to  deal  with  the  lands  comprised 
in  the  holding,  tb"*  the  devise  had  not  been 
adeemed  in  resject  thereof,  and  that  they 
devolved  to  th  devisee  under  the  wiU  of  the 
vendor.  ,  Estate  of  Rebecca  Finnemor 

Wylie,  J.,  45  I.  L.  T.  R.  257 

2._ Advance — Agreement  for  sale  of  entire 

holding — Subsequent  division — Separate  ad- 
vances^ Irish  Land  Act,  1903  (3  Edw.  VII., 
c.'37),  ss.  1,  15.]  In  1906  a  landlord  agreed  with 
his  tenants  for  the  sale  of  his  estate,  including  a 
holding  held  subject  to  a  judicial  yearly  rent  of 
£17  fixed  by  agreement  in  1897,  the  price  agreed 
on  for  this  holding  being  £437.  No  purchase 
agreement  was,  however,  lodged  in  the  Land 
Commission  at  this  figure,  but  the  landlord 
consented  to  the  tenant  signing  two  separate 
purchase  agreements  for  two  separate  divisions 
of  the  holding  at  apportioned  rents  of  £10  and 
£7  respectively,  and  at  the  prices  of  £257  and 
£180  respectively.  These  sums  the  Estates 
Commissioners  refused  to  advance,  they  not 
being  satisfied  with  the  security  of  the  separate 
divisions  of  the  holding.  If  the  original  agree-, 
ment  had  been  carried  out,  the  case  would 
have  been  within  the  provisions  of  section  1  (1) 
of  the  Irish  Land  Act,  1903.  On  the  hearing 
of  a  question  of  law  submitted  by  the  Estates 
Commissioners  : — Held,  by  the  Court  of  Appeal 
(reversing  the  decision  of  Wylie,  J.),  that  the 
divided  portions  of  the  holding  did  not  come 
within  the  provisions  of  section  1  (1)  of  the 
Act  of  1903,  and  that  the  Estates  Commissioners 


LAND  PURCHASE  ACTS— ADVANCE— (wi. 

were  at  liberty  to  refuse  to  sanction  the  advance 
sought  for.     In  re  NasWs  Estate 

App.,  [1914]  1  I.  R.  290  ;  48  I.  L.  T.  R.  199 

3. Annuity  payable  in  respect  ot  an 

advance  under,  in  arrear — Proceedings  for  sale 
in  Land  Judges'  Court — Owner  "  Court  tenant " — 
Agreement  to  sell  to — Advance — Purchase  of  Land 
{Ireland)  Act,  1891,  s.  9  (4).]  Where  proceedings 
had  been  instituted  in  the  Land  Judges'  Court 
by  the  Commissioners  of  Public  Works  for  the 
sale  of  certain  lands  charged  with  an  annuity 
which  was  in  arrear,  and  which  was  payable  to 
them  by  the  owner  in  respect  of  an  advance 
made  to  him  under  the  Land  Purchase  Acts, 
and  the  owner  had  been  constituted  a  Court 
tenant  pending  the  matter,  and  where  the  Com- 
missioners of  Public  Works  had,  with  the  consent 
of  the  Treasury,  agreed  with  the  owner  for  the 
sale  to  him  of  the  lands  discharged  from  all 
superior  interests.  On  an  application  by  the 
owner  to  the  Land  Commission  for  an  advance  : — 
Held,  that,  having  regard  to  the  provisions  of 
section  9  (4)  of  the  Purchase  of  Land  (Ireland) 
Act,  1891,  an  advance  could  not  be  made. 
MacNamara's  Case  (unreported)  distinguished, 
and  the  circumstances,  under  which  the  advance 
was  there  sanctioned,  referred  to.  Estate  of 
O'Connor,  Ovmer  ;  The  Commissioners  of  Public 
Works  in  Ireland,  Petitioners 
L.  C,  38  I.  L.  T.  R.  171  ;  4  N.  I.  J.  R.  248 

4. Arrears  of  rent — Bonus — Irish  Land 

Act,  1903  (3  Edw.  VII.,  c.  37),  ss.  48,  24  (8).] 
In  a  sale  by  a  landlord  of  an  estate  under  the 
Irish  Land  Act,  1903,  to  the  tenants,  arrears  of 
rent  may  be  included  in  estimating  the  purchase- 
price  of  the  holdings,  and  the  bonus  is  payable 
on  the  full  amount  of  the  purchase-money,  not- 
withstanding that  arrears  of  rent  due  by  the 
tenants  have  been  taken  into  consideration  in 
arriving  at  that  price.  Crosbie,  Vendor  ;  Neilan, 
Tenant ;  Same,  Vendor  :  Crean,  Tenant 

Meredith,  J.,  App.,  [1907]  1 1.  R.  116, 124  ; 
40  I.  L.  T.  R.  256  :  41 1.  L.  T. R.  27 

5. Congested  Districts  'Boaxi— Purchase-, 

by — Clause  as  to  adjustment  on  allocation  of  the 
purchase-money  in  the  event  of  a  discrepancy  in 
the  rental  being  discovered — Claim  by  the  vendor — 
Advance  of  the  extra  purchase-money  claimed 
under  the  Land  Purchase  Acts.]  WTiere  an  estate 
w^s  sold  to  the  Congested  Districts  Board  under 
an  agreement  which,  inter  alia,  provided  that 
"  if  any  discrepancy  should  be  discovered  in  the 
rental  as  set  forth  in  the  originating  request,  the 
same  should  be  adjusted  on  the  allocation  of  the 
purchase-money,"  but  time  was  not  of  the 
essence  of  the  contract,  and  when  the  purchase- 
money  advanced  in  respect  of  the  estate  had  been 
practically  distributed,  the  vendor  claimed  to 
be  entitled  to  compensation,  on  the  ground  that, 
in  the  originating  request,  the  rental  of  the  lands 
sold,  on  which  the  purchase-money  had  been 
calculated,  had  been  erroneously  stated,  to  her 
prejudice : — Held,  that  the  clause  in  the  agree- 
ment was  one  which  applied  as  well  in  favour 
of  the  vendor  as  of  the  purchaser,  and  that  the 
Congested  Districts  Board  were  bound  to  com- 
pensate the  vendor  for  the  extra  value  actually 
received.      Held  also,  that,  under  the  circum- 
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stances  of  the  case,  the  Land  Commission  had 
jurisdiction  to  sanction  the  advance,  under  the 
Land  Purchase  Acts,   of  the  extra  purchase- 
money  claimed.     In  re  Fallon's  Estate 
Meredith,  J.,  [1906]  1 1.  R.  510  ;  40  L  L.  T.  R.  71 

6. Congested  Districts  Boaii— Purchase 

of  est  ate  including  a  town — -Resale — Adoancesby 
Land  Commission — Irish  Land  Act,  1903, 
(3  Edw.  VII.,  c.  87),  ss.  79,  80.]  The  provisions 
of  the  Land  Purchase  Acts  which  enable  the 
Land  Commission  to  make  advances  under  the 
said  Acts  to  tenants  for  the  purchase  of  their 
holdings  are  applicable  to  cases  of  agreements 
by  tenants  for  the  purchase,  by  means  of 
advances  under  said  Acts,  of  holdings  consisting 
only  of  houses  and  premises  occupied  and  used 
for  trading  purposes,  and  situated  in  a  town 
which  forms  part  of  an  estate  purchased  by  the 
Congested  Districts  Board,  under  section  79  of 
the  Irish  Land  Act,  1903,  provided  such  tenants 
are  in  occupation.  Where  applications  for 
advances  are  made  by  tenants  so  circumstanced, 
under  section  80  of  the  Irish  Land  Act,  1903, 
and  the  necessary  certificate  is  given  by  the 
Congested  Districts  Board,  the  Laud  Commission 
are,  by  that  section,  absolved  and  prohibited 
from  inquiring  into  the  character  of  the  holdings, 
or  of  the  sufficiency  of  the  security,  and  the 
advances  appUed  for  must  be  made.  The  power3 
of  the  Congested  Districts  Board  to  purchase 
land,  and  their  position  with  reference  to  the 
Land  Purchase  Acts  and  Land  Purchase  Fund 
in  respect  of  land  purchased  by  them,  con- 
sidered. In  re  Congested  Districts  Board's 
Estate 
WyUe,  J.,  [1910]  1  I.  R.  55  ;  44  I.  L.  T.  R.  73 

7.  Court  tenant — Owner  of  an  insolvent 

estate— Tenant  under  the  Court  pending  the 
matter^^Proposal  ta  purchase.]  Under  a  settle- 
ment, dated  June  22,  1848,  in  the  events 
which  had  happened,  C.  L.  was  tenant-for-life 
of  an  estate  which  was  insolvent.  In  1880  C.  L. 
presented  a  petition  to  the  Land  Judges'  Court 
for  a  sale  of  the  fee-simple,  to  pay  the  incum- 
brances, which  exceeded  £26,000.  For  three 
years  prior  to  May,  1895,  C.  L.  had  been  tenant 
under  the  Court  of  portion  of  the  estate,  com- 
prising 922  acres,  at  the  rent  of  £383.  On 
May  24,  1895,  he  obtained  from  the  Land 
Judge  a  lease  for  seven  years,  pending  the 
matter.  On  May  15,  1895,  C.  L.  sent  in 
a  proposal  to  the  Land  Purchase  Commissioners 
to  purchase  the  said  holdings  at  the  price  of 
£7,620,  agreeing  to  lodge  £2,620,  and  seeking 
an  advance  of  £5,000  from  the  Land  Purchase 
Commissioners.  The  proposal  was  refused  as 
not  being  within  the  Act.  On  appeal  to  the 
Court  of  Appeal : — Hdd,  by  the  Lord  Chancellor 
and  Barry,  L.  J.,  that  the  Land  Purchase  Com- 
missioners having,  in  the  exercise  of  their  dis- 
cretion, refused  the  advance  their  order  should 
be  affirmed.  Held,  by  the  Lord  Chief  Justice 
and  FitzGibbon,  L.J.,  that  the  person  applying 
for  the  advance  was  not  a  tenant  within  the 
meaning  of  the  Land  Purchase  Acts,  and  that 
the  Commissioners  had  no  jurisdiction  to  make 
the  advance.     In  re  Lawrence's  Estate 

App.,  [1893]  2  I.  R.  347 
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8. :  Death   of   vendor — Enforceability   of 

agreements — Discretion  of  Estates  Commissioners 
as  to  sanctioning  advances.]  After  the  lodgment 
with  the  Land  Commission  of  an  agreement  for 
the  sale  of  a  holding  and  an  originating  applica- 
tion, but  before  any  advance  had  been  sanc- 
tioned, the  vendor  died,  and  her  executors 
obtained  a  conditional  order  to  carry  on  the 
proceedings.  By  her  will,  executed  some  years 
prior  to  the  purchase  agreement  the  lands  had 
been  bequeathed  specifically  to  H.  A.  K.,  who 
now  applied  to  the  Estates  Commissioners  to 
refuse  the  advance  on  the  ground  that  the  com- 
pletion of  the  original  contract  would  prevent 
the  specific  bequest  from  taking  effect,  and 
undertook,  in  the  event  of  their  doing  so,  to 
enter  into  a  similar  agreement  so  that  the  teaaut 
should  not  be  prejudiced : — Held,  that  the 
Estates  Commissioners,  in  exercising  their  dis- 
cretion as  to  whether  they  would  or  would  not 
make  the  advance,  were  not  entitled  to  take 
such  matters  into  consideration.  In  re  Oowing's 
Estate  h.  C,  42  I.  L.  T.  R.  56 

9. Death    of    vendor — Jurisdiction    of 

Estates  Commissioners  to  make  offer  to  his 
devisees — Land  Purchase  Acts — Irish  Land  Act, 
1903  (3  Edw.  VII.,  c.  37),  s.  3.]  A  vendor  who 
was  absolutely  entitled,  filed  an  originating 
application  for  the  sale  of  certain  tenanted 
lands,  and  thereby  appUed  to  the  Land  Com- 
mission to  purchase  his  demesne  with  a  view  to 
the  re-purchase  thereof  by  him.  The  vendor 
died  before  the  advances  for  the  purchase  of  the 
tenanted  lands  (which  were  subsequently  sanc- 
tioned) were  made,  having  by  his  will  devised 
all  his  real  and  personal  property  to  his  trustees 
and  executors,  upon  trust  for  sale,  but  with 
power  to  postpone  such  sale  so  long  as  they 
might  think  fit : — Held,  that  the  Estates  Com- 
missioners had  jurisdiction  to  make  an  offer  to 
the  trustees  for  the  purchase  of  the  demesne, 
and  to  sanction  an  advance  for  the  re-purchase 
thereof  by  the  trustees.  In  re  Anderson's  Estate 
WyUe,  J.,  [1908]  1 1.  R.  537  ;  42  I.  L.  T.  R.  272 

10. •  Death  of  vendor — Sale  by  absolute 

owner — Will — Payment  of  residue  to  single 
executor.]  Where  in  the  case  of  the  sale  by  an 
absolute  owner  of  an  estate  under  the  Irish  Land 
Act,  1903,  the  vendor,  who  was  resident  in 
America,  died  after  the  purchase  agreements 
had  been  lodged,  but  before  the  advances  had 
been  sanctioned,  having  by  his  will  devised  all 
his  property"  to  his  wife  for  life,  with  remainder 
to  her  children,"  and  probate  had  been  granted 
in  America  to  one  of  the  executors  named  in  the 
wiU,  the  others  having  renounced  -.—Held,  that 
the  residue  of  the  purchase-money  and  the  bonus 
were  payable  to  the  acting  executor,  and  should 
be  paid  to  his  duly  appointed  attorney,  to  whom 
administration  with  the  will  annexed  had  been 
granted  in  Ireland.     Armstrong's  Estate 

L.  C,  41  I.  L.  T.  R.  15 

11. Demesne — Re-sale    of,   to    vendor — 

Maximum  amount  of  advance — On  what  cal- 
culated.] Where  a  vendor  sells  the  holdings  on 
his  estate  to  the  tenants  direct  under  section  1 
of  the  Irish  Land  Act,  1903,  and  sells  the  demesne 
to  the  Land  Commission,  with  the  intention  of 
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re-purchasing  it,  and  where  the  Land  Com- 
mission intend  making  an  advance  for  the 
purchase  of  the  demesne,  the  demesne  must  not 
be  included  in  the  term  "  estate  "  within  the 
meaning  of  section  3  (1),  but  may  be  included 
within  the  meaning  of  section  3  (2).  And, 
accordingly;  the  maximum  amount  which  may  be 
advanced  to  the  vendor  in  the  event  of  the  re- 
sale to  him  of  the  demesne  in  his  occupation 
under  section  3  (2),  is  one-third  of  the  aggregate 
amount  of  the  purchase-money  of  the  holdings 
and  of  the  demesne  so  purchased  from  him  by 
the  Land  Commission.  H.  T.  Finlay's  Estate 
L.  C,  38  I.  L.  T.  R.  101 

12. Estate  in  the  Land  Judges'  Court 

comprising  a  town,  with  its  tolls  and  customs — 
Purchase  of,  by  the  Congested  Districts  Board- 
Advance.^  An  estate  purchased  by  the  Con- 
gested Districts  Board  in  the  Court  of  the  Land 
Judge  under  the  provisions  of  section  77  of  the 
Irish  Land  Act,  1903,  must  be  in  the  main 
agricultural  or  pastoral,  within  the  meaning  of 
section  10  of  the  said  Act.  Accordingly,  where 
the  Congested  Districts  Board  made  an  offer  to 
purchase  from  the  Land  Judge  an  estate  which 
iacliided  a  town  with  its  tolls  and  customs,  and 
the  Land  Judge  decided  to  accept  the  offer,  but, 
for  the  convenience  of  the  estate,  required 
separate  proposals  to  be  made  for  fhe  purchase 
of  the  various  portions  thereof,  and  where 
supplemental  proposals  were  duly  made  and 
accepted  and  advances  sanctioned  in  respect  of 
those  portions  of  the  estate  other  than  the 
portion  comprising  the  town,  with  its  tolls  and 
customs,  and,  subsequently,  on  the  completion 
of  the  rental,  a  supplemental  proposal  in  respect 
of  this  portion  of  the  estate  was  made  and 
accepted ;  on  an  application  to  sanction  the 
advance  in  respect  of  it : — Held,  that,  as  it 
appeared  that,  in  the  circumstances  of  the  case, 
this  latter  transaction  was  part  of  the  one 
transaction  coming  within  the  offer  of  the  Con- 
gested Districts  Board  for  the  purchase  of  the 
entire  estate,  and  as  it  further  appeared  that  the 
entire  estate  was  in  the  main  agricultural  or 
pastoral  within  the  meaning  of  section  10  of  the 
Irish  Land  Act,  1903,  the  advance  should  be 
sanctioned.  Semble,  under  the  Land  Purchase 
Code  it  is  not  competent  for  the  Land  Com- 
mission to  advance  public  money  for  the  purchase 
of  towns  or  of  town  holdings,  except  in  cases 
where  town  holdings,  town  tenancies,  or  perhaps 
non-agricultural  parcels,  form  part  of  the  residue 
of  an  estate  which  they  may  be  forced  to  pur- 
chase with  the  rest  of  the  estate  and  to  sell 
under  the  powers  which  enable  them  to  purchase 
such  lesidue.     Se  the  Estate  of  J.  Taffe 

L.  C,  39  I.  L.  T.  R.  214 
13. "  Estate  "—Parcels  of  land  agricul- 
tural and  pastoral,  wholly  sub-let — Houses  situated 
inatown,whoUysub-let — Advances — Middlemen.] 
Parcels  of  land,  agricultural  and  pastoral,  which 
are  wholly  sub-let,  also  houses  situated  in  a  town 
which  are  wholly  sub-let,  may  be  included  in  an 
"  estate"  sold  under  section  6  of  the  Irish  Land 
Act,  1903.  Under  the  provisions  of  the  Irish 
Land  Act,  1903,  and  the  Acts  incorporated 
therewith,  there  is  no  power  to  make  advances 
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of  public  money  to  tenants — whether  in  the  case 
of  agricultural  or  of  town  tenancies — except 
they  are  in  the  occupation  of  their  holdings  or 
else  are,  within  the  meaning  of  the  code,  deemed 
to  be  in  occupation  of  their  holdings.    Accord- 
ingly, in  the  case  of  an  "  estate  "  proposed  to 
be  sold  under  section  6  of  the  Irish  Land  Act, 
1903,  which  comprised  parcels  of  land,  agricul- 
tural and  pastoral,  also  houses  situated  in  a 
town,  all  of  which  were  wholly  sub-let  by  middle- 
men, the  proprietors  thereof,  to  the  occupying 
tenants^: — Held,  that  it  was  not  within  the  power 
of  the  Estates  Commissioners  to  make  advances 
to  the   middlemen  for  the  purchase  of  such 
lands  or  houses,  whether  the  middlemen  were 
tenants  of  any  other  holdings  on  the  "  estate  " 
or  not.     In  the  Matter  of  the  Estate  of  Edward  C. 
King-Harman  (No.  2)      L.  C,  38  I.  L.  T.  R.  237 

14.  Former  tenant — Tenant,  pending  the 

matter,  remaining  in  possession  after  dismissal  of 
petition — Tenancy  when  created — Irish  Land  Act, 
1903  (3  Edw.  VII.,  c.  37),  s.  53  (1).]  Where  an 
agreement  for  the  sale  of  a  holding  under  the 
Land  Purchase  Acts  had  been  entered  into,  and 
it  appeared  that  the  estate  of  which  the  holding 
formed  a  part  had  been  subject  to  an  absolute 
order  for  sale  which  had  been  dismissed  in  1902, 
and  that  the  tenant  who,  since  1900,  had  been  a 
tenant  pending  the  matter  in  the  Land  Judges' 
Court,  had,  on  the  dismissal  of  the  petition,  re- 
mained 01?  in  possession  of  the  holding  payingthe 
same  rent :  on  a  question  arising  as  to  the  amount 
of  the  advance  that  could  be  made : — Held 
(1)  that  the  tenancy  was  one  created  after 
January  1,  1901  ;  but  (2)  that  the  tenant  was  a 
former  tenant,  within  the  meaning  of  the  proviso 
to  section  53  (1)  of  the  Irish  Land  Act,  1903. 
In  re  Buttledge's  Estate 

Wylie,  J.,  [1908]  1 1.  R.  18  ;  41 1.L.T.  R.  233 

15. Free  grants  for  benefit  or  improve- 
ment of  holdings  or  estates— Zmft  Land  Act, 
1903,  s.  12  (1)— Section  iS—Fund  out  of  which 
to  be  made — Repayment  of  advances.]  Where  an 
estate  is  purchased,  or  proposed  to  be  purchased, 
under  the  Irish  Land  Act,  1903,  the  Estates 
Commissioners  have  jurisdiction,  under  section 
12  (1),  to  make  advances  or  free  grants  to  the 
purchasing  tenants  out  of  the  reserve  fund  men- 
tioned in  section  43,  to  enable  them  to  carry  out 
works  of  improvement  on  their  holdings  com- 
prised in  the  estate,  both  in  the  case  of  sales 
direct  under  sections  1  to  5,  as  well  as  in  the 
case  of  sales  under  sections  6  and  7.  Where  such 
advances  are  sanctioned  they  can  only,  save  in 
cases  coming  within  section  43  (3),  be  made 
repayable  or  recoverable  by  means  of  special 
agreements  entered  into  between  the  Estates 
Commissioners  and  the  purchasing  tenants,  and 
not  by  means  of  purchase  annuities.  In  re  Wills- 
Sandford's  Estate  Meredith,  J.,  [1905]  1 1.  R. 597; 
39 1.  L.  T.  R.  237 ;  5  N.  I.  J.  R.  281 

16. Improvements — Arrangement  that  the 

purcliase-money  applied  for  should  include  a  sum 
to  be  paid  by  the  vendor  to  thepurchasing  tenant  for 
improvements — Advance.]  Where,  in  the  case  of 
the  sale  of  an  estate  to  the  tenants  direct,  under 
the  Irish  Land  Act,  1903,  agreements  for  sale 
to  certain  tenants  at  prices  within  the  zones  had 
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(amongst  others)  been  lodged  with  the  Land 
Commission,  and  it  appeared  that  it  was  part 
of  the  agreement  in  each  case  that  the  vendor, 
on  receiving  the  purchase-money,  should  pay 
to  the  tenants  certain  specified  sums  for  the 
purpose  of  enabling  them  to  improve  their 
holdings,  and  that  in  each  case  the  improvements 
had  been  executed,  while  in  one  case  the  specified 
sum  had  been  paid,  and  in  another  a  sum  on 
account  had  been  paid,  by  the  vendor.  On  a 
question  arising  as  to  whether  the  entire  of  the 
purchase -money  agreed  upon  could  be  advanced 
under  the  Land  Purchase  Acts  : — Held,  that  the 
entire  purchase-money  could  not  be  advanced, 
but  that  the  balance,  after  deducting  the 
specified  sums  so  agreed  to  be  paid  by  the 
vendor  in  each  case,  could  be  advanced  for  the 
purchase  of  the  holdings.  In  re  Orosbie's  Estate 
Meredith,  J.,  [1906]  1 1.  R.  515  ;  40 1.  L.  T.  R.  115 

17. Labourers'     plots — Rural     district 

council — Lands  held  by,  under  a  statutory  letting, 
which  are  wholly  suA-let. — Jurisdiction  of  the 
JE states  Commissioners.']  There  is  no  power 
under  the  Irish  Land  Act,  1903,  or  any  of  the 
Land  Purchase  Acts,  to  advance  money  for  the 
purchase  of  labourers'  plots  either  to  a  rural  dis- 
trict council  or  to  weeMy  tenant.  Where,  on  an 
estate  proposed  to  be  sold  by  the  vendors  to 
the  tenants  direct,  under  the  Irish  Land  Act, 
1903,  there  were  certain  lands  held  by  a  rural 
district  council,  under  a  statutory  letting,  which 
were  wholly  sub-let  to  a  weekly  tenant,  and 
where  it  was  proposed  to  sell  the  said  lands  to 
the  rural  district  council,  on  a  question  arising 
as  to  the  jurisdiction  of  the  Estates  Commis- 
sioners in  the  matter : — Held,  that  the  Estates 
Commissioners  had  jurisdiction  to  include  the 
said  lands  in  the  estate,  and  to  make  a  vesting 
order  vesting  the  same  in  the  rural  district 
council,  provided  the  purchase -money  agreed 
upon  was  paid  in  cash  by  the  rural  district 
coimcil  to  the  credit  of  the  matter.  The 
Judicial  Commissioner  has  no  power  to  award 
costs  in  connection  with  questions  submitted  to 
him  under  section  23  of  the  Irish  Land  Act,  1903. 
In  reWalters' Estate  Meredith,  J.,  [1906]  1 1.  R,  17; 
39 1.  L.  T.  R.  265  ;  5  N.  I.  J.  R.  292 

18.  ; Limitations   on  advances — Advance 

exceeding  £3,000 — Purchase  of  Land  Amendment 
Act,  1888  (51  A  S2  Vict.,  c.  49),  s.  2— Irish 
Land  Act,  1903  (3  Edw.  VII.,  u.  37),  s.  1  (1)— 
Zones.']  Where  the  Estates  Commissioners  have 
deemed  it  expedient,  for  the  purpose  of  carrying 
out  sales  on  the  estate  of  the  same  landlord,  to 
advance  more  than  the  sum  of  £3,000  for  the 
purchase  of  a  holding,  which  was  subject  to  a 
judicial  rent,  and  the  full  amount  applied 
for  comes  within  the  limitations  mentioned  in 
section  1  (1)  of  the  Irish  Land  Act,  1903,  they 
are  not  entitled  to  consider  whether  the  said 
holding  is  sufficient  security  for  the  amount 
applied  for.     In  re  Cooper's  Estate 

Wylie,  J.,  [1910]  1 1.  R.  52  ;  44 1.  L.  T.  R.  48 

19. Limitation    on    advances — Advance 

over  £3,000 — "  Sales  "  on  the  estate  of  the  land- 
lord— Land  Law  {Ir.)  Act,  1881,  s.  34  (3) — Land 
Law  {Ir.)  Act,  1887,  s.  17 — Purchase  of  Land 
Amendment  Act,  1888,  s.  2.]    On  an  estate  which 
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comprised  about  560  acres,  the  tenants,  three  in 
number,  entered  into  agreements  with  the  land- 
lord to  purchase  their  holdings.  The  principal 
tenant,  who  held  544  acres,  and  who  agreed  to 
purchase  for  the  sum  of  £4,130,  having  applied 
to  a  Purchase  Commissioner  to  advance  that 
sum,  was  refused  on  the  ground  that,  although 
the  holding  was  ample  security  for  the  advance, 
section  2  of  the  Land  Purchase  Act,  1888,  did 
not  in  such  a  case  enable  the  Commission  to 
advance  more  than  £3,000 : — Held,  on  appeal, 
that "  sales  on  the  estate  of  the  same  landlord  " 
in  that  section  include  the  sale  of  the  holding 
in  respect  of  which  the  advance  is  sought,  and  the 
further  advance  might  be  made.  Shaw,  Land- 
lord, V.  Townshend,  Tenant 

L.  C,  34 1.  L.  T.  R.  191  ;    1  N.  I.  J.  R.  24 

20. Limitations  on  advances — Prior  ad- 
vance redeemed — Computation  of,  on  application 
for  subsequent  advance — Irish  Land  Act,  1909 
(9  Edw.  VII.,  c.  42),  s.  15  (1).]  A  tenant  apply- 
ing for  an  advance  under  the  Land  Purchase 
Acts,  in  pursuance  of  an  agreement  entered  into 
after  the  passing  of  the  Irish  Land  Act,  1909, 
can  only  obtain  such  a  sum  as,  when  added 
to  any  previous  advances  obtained  by  him.,  will 
be  within  the  limits  prescribed  by  section  15  (1) 
of  the  said  Act,  and  it  is  immaterial  whether  the 
prior  advances  were  made  before  or  after  the 
passing  of  the  said  Act.  In  computing  the 
amount  of  advances  for  the  purpose  of  section 
15  (1),  the  original  amount  of  a  prior  advance 
must  be  reckoned,  whether  entirely  redeemed  or 
not.     In  re  Sweetman's  Estate 

Wylie,  J.,  [1913]  1  L  R.  80  ;  47  I.  L.  T.  R.  48 

21. Limitation  on  advances — Purchase 

in  trust — Husband  and  wife  purchasers — Sub- 
sequent purchase  by  husband  alone — Purchases  on 
different  estates — Declaration  of  trust — To  whom 
and  at  what  time  to  be  made — 51  <fc  52  Vict.,  c.  49, 
«.  2  ;  59  <fe  60  Vict,  c.  47,  s.  30  (1).]  Where  a 
husband  and  wife  obtained  an  advance  for  the 
purchase  of  a  holding,  and  the  husband  alone 
afterwards  applied  for  an  advance  for  the  pur- 
chase of  a.  holding  on  another  estate : — Held, 
that,  in  computing  the  amoimt  which  might  be 
advanced  on  the  husband's  appUcation,  the  prior 
advance  to  him  and  his  wife  could  not  be  ex- 
cluded. A  purchaser  in  trust  for  another  is  not 
entitled  to  the  benefit  of  section  30  of  the  Land 
Law  (Ireland)  Act,  1896,  unless  he  declares  the 
trust  to  the  Land  Commission  before  the  advance 
to  him  as  trustee  is  made.  In  re  Lyons'  Esfatp 
Wylie,  J.,  [1911]  1 1.  R.  444, 447;  45 1.  L. T.  R.  221 

21a. Limitation  on  aAvanees— Purchase 

of  Land  Amendment  Act,  1888,  s.  2 — "  Any  one 
purchaser"— Assignee  of  original  purchaser  ^ 
The  words  '  any  one  purchaser"  in  section  2 
01  the  Purchase  of  Land  Amendment  Act  1888 
do  not  include  the  assignee  of  a  person  to'whom' 
an  advance  has  already  been  made  under  thn 
Land  Purchase  Acts  -.-Semble,  where  the 
purchaser  of  a  holdmg  in  respect  of  which  an 
advance  has  been  made  assigns  his  interest  bo 
cannot,  on  applying  to  the  Land  Commission 
for  a  furi;her  advance,  disregard  the  amount  of 
advance  already  made  to  him.  Re  the  Estate  of 
L-C.,38I.L.T.R.166 


Thomas  Spunner 
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22. Payments  in   land  stock  or  cash— 

Purchase  of  Land  (Ireland)  Act,  1891,  s.  1  (1).] 
The  words  "  every  advance  under  the  Land 
Purchase  Acts  after  the  commencement  of  this 
Act,"  in  section  1  (1)  of  the  Purchase  of  Land 
(Ireland)  Act,  1891,  refer  to  future  transactions, 
and  do  not  apply  to  advances  sanctioned  under 
previous  Acts,  although  not  paid  until  the  Act 
of  1891  had  commenced.  In  the  Matter  of 
Robert  M' Kelvey  L.  C,  30  I.  L.  T.  B.  87 

23. Price  of  estate — "  Have  regard  to  " 

prices  at  which  tenants  have  undertaken  to  pur- 
chase where  within  zone  limits — Conditional  offer 
to  purchase — Land  Purchase  Acts — Irish  Land 
Act,  1903  (3  Edw.  VII.,  c.  37),  s.  6.]  Where,  in 
proceedings  for  the  sale  of  an  estate  under  the 
provisions  of  section  6  of  the  Irish  Land  Act, 
1903,  ai'  originating  request  had  been  lodged, 
together  with  undertakings  by  the  tenants  to 
purchase  at  prices  which  were  within  the  zone 
limits  : — Held,  that  the  Estates  Commissioners, 
in  estimating  the  price  to  be  offered  for  the 
estate,  while  bound  to  have  regard  to  the  prices 
mentioned  in  the  undertakings  as  evidence  of 
what  the  tenants  were  willing  to  agree  to  give, 
were  not  necessarily  bound  to  adopt  them. 
In  re  Gun's  Estate 

Wylie,  J.,  App.,  [1908]  1  I.  R.  Ill,  119  ; 
41  I.  L.  T.  R.  140,  244 

24. Provisional  declaration — Case  within 

zones — Refusal  of  advanA:^— Notification  to 
parties —  Acquiescence  —  Rescission — Subsequent 
withdrawal  of  refusal — Vendor's  liability  for 
interest — Rule  against  perpetuities.]  On  May  24, 
1905,  a  judicial  tenant  entered  into  an  agreement 
with  his  landlord  for  the  purchase  of  his  holding 
at  a  price  which  came  within  the  zone  Umits 
of  the  Irish  Land  Act,  1903.  Thereupon  the 
Estates  Commissioners  made  a"  provisional 
declaration  that  the  lands  of  which  the  said 
holding  formed  a  part  might  be  regarded  as  an 
estate.  On  December  6,  1907,  they  made  an 
order  refusing  the  advance  applied  for  by  the 
aforesaid  tenant,  and  sent  notification  of  the 
refusal  to  the  landlord  and  tenant.  The  latter 
acquiesced  in  this  proceeding,  and  the  vendor 
was  prepared,  if  necessary,  to  proceed  with  the 
sale  of  the  estate  to  the  exclusion  of  the  afore- 
mentioned holding.  On  May  13,  1908,  the 
Estates  Commissioners  made  an  order  purport- 
ing to  rescind  the  order  of  the  previous  December 
and  sanctioning  the  advance.  The  tenant  was 
noi,  notified  of  the  intention  to  make  this  order 
or  of  its  having  been  made  : — Held  (Cherry, 
L.J.,  dissenting),  that  inasmuch  as  the  pro- 
visional declaration  was  illegal,  and  as  the  rase 
came  within  the  zones,  the  first  order  \(as  ultra 
vires,  that  there  had  not  been  such  mutual  con- 
sent as  would  amount  to  a  rescission  of  the 
agreement,  and  that  accordingly  the  Land 
Commission  were  entitled  to  recover  interest 
in  lieu  of  rent.  Held  also,  that  the  condition 
m  land  purchase  agreements—"  In  case  an 
estate  of  which  the  said  holding  forms  a  part 
shall  be  sold  under  the  provisions  of  the  Irish 
Land  Act,  1903,  the  vendor  hereby  agrees  to  sell, 
and  the  tenant  hereby  agrees  to  purchase  " — 
is  not,  though  no  time  is  specified  for  the  com- 
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pletion  of  the  transaction,  a  violation  of  the  rule 
against  perpetuities.  Irish  Land  Commission 
V.  Griffin  App.,  45  I.  L.  T.  R.  53 

25. Purchase    agreement — Land    Act, 

1903,  ss.  1,  24 — "  Holding  subject  to  a  judicial 
rent  fixed  or  agreed  to  since  the  passing  of  the  Act 
of  1896  " — Purchase  agreement — Date  of— Date 
of  application  for  advance — Appeal — Jurisdic- 
tion.] W.,  a  first  term  judicial  tenant,  entered 
into  an  originating  agreement  with  the  vendor, 
pursuant  to  section  8,  sub-section  6,  of  the  Land 
Law  (Ireland)  Act,  1881,  fixing  the  rent  of  the 
holding  for  the  second  term.  This  agreement 
and  declaration  were  lodged  in  the  Land  Com- 
mission on  March  30,  1904,  and  were  filed  on 
June  30th  following.  The  percentage  reduction 
in  the  rent  would  bring  the  case  within  the  zone 
limits  in  section  1  of  the  Land  Act  of  1903. 
On  April  30,  1904,  W.  and  the  vendor  signed  a 
purchase-agreement,  under  the  Irish  Land  Act, 
1903,  for  the  purchase  of  the  holding,  which  was 
lodged  in  the  Irish  Land  Commission  on  July  26, 
1904 : — Held,  that  section  24,  sub-section  12, 
of  the  Irish  Land  Act,  1903,  does  not  take  away 
the  general  right  of  appeal  from  an  order  of  the 
Judicial  Commissioner  to  the  Court  of  Appeal, 
Held  (2),  reversing  the  decision  of  Meredith,  J., 
that  the  date  on  which  the  application  was 
lodged  with  the  Land  Commission,  and  not  the 
date  of  the  purchase  agreement,  was  the  date 
on  which  "  an  application  was  made  for  an 
advance "  within  the  meaning  of  section  1, 
sub-section  1,  of  the  Act  of  1903  ;  that  the  date 
of  lodging  the  application  was  the  date  for 
determining  whether  the  holding  was  "  subject 
to  a  judicial  rent  fixed  or  agreed  to  since  the 
passing  of  the  Act  of  1896,"  as  mentioned  in 
section  1,  sub-section  1  {a)  of  the  Act  of  1903  ; 
and  that  the  case  was  one  in  which  the  Estates 
Commissioners  were  bound  to  sanction  the 
advance  applied  for.  In  re  Talbot  Crosbie's 
Estate  ;   Walsh,  Tenant 

Meredith,  J.,  App.,  [1905]  1  I.  R.  236,  570  ; 
39  I.  L.  T.  R.  54  ;  5  N.  I.  J.  R.  97,  256 

26. Relationship    between   vendor   and 

purchasing  tenant — Bona  fides.]  AppUcatiou 
for  advances  to  enable  a  tenant  to  purchase  his 
holdings  from  his  landlord,  where  a  close  relation- 
ship exists  between  the  parties,  while  closely 
scrutinised,  and  even  regarded  with  some 
suspicion,  will  not  be  summarily  rejected,  but 
investigated  judicially.  In  the  Matter  of  the 
Estate  of  Sir  John  Nugent  Humble,  Vendor 

L.  C,  28  L  L.  T.  R.  15,  51 

27.  — —  Re-sale  to  owner — Irish  Land  Act, 
1903  (3  Edw.  VII.,  c.  37),  s.  Si— Estate  pur- 
chased by  Land  Commission  from  owner — Re- 
strictions on  incumbrances.]  Section  54  of  the 
Irish  Land  Act,  1903,  which  contains  restrictions 
on  sub-division  and  incumbrance  of  holdings, 
for  the  purchase  of  which  an  advance  has  been 
made  by  the  Land  Commission,  does  not  apply 
to  lands  repurchased  by  an  owner  imder  section 
3  of  the  Act.  In  re  Freeman 
Madden,  J.,  [1907]  1 1.  R.  444  ;  41 1.  L.  T.  R.  178 

28. "  Separate  estate  " — Discretion  as  to 

declaration  of — Holdings  excluded  from  sale — Re- 
sumption by  landlord — Purchase  price— Zones — 
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Bonus.l  A  landlord  agreed  with  the  tenants  on 
a  distinct  portion  of  his  estate  to  sell  at  a  price 
which  would  give  the  tenants  a  reduction  on  the 
average  of  15  per  cent,  off  their  rents.  Another 
portion  of  his  estate  was  let  to  twenty-eight 
tenants.  He  first  offered  to  sell  to  them  at  a 
10  per  cent,  reduction,  which  they  refused,  and 
he  finally  offered  to  sell  to  twenty-two  of  them 
at  a  15  per  cent,  reduction.  He  declined  to  sell 
to  four  of  them  on  the  ground  that  he  intended 
to  resume  possession  of  their  holdings  for  building 
lots,  and  he  offered  to  sell  to  the  remaiaing  two 
at  prices  which  would  have  given  them  reduc- 
tions of  10  per  cent,  and  12J  per  cent,  respec- 
tively offtheir  rents.  The  tenants  on  the  latter 
portion  of  the  estate  applied  that  the  Estates 
Commissioners  should  not  declare  any  portion 
of  the  lands  to  be  a"  separate  estate  "  : — Held, 
that  the  four  holdings  which  the  landlord  wished 
to  resume  should  be  provisionally  excluded  from 
the  "  separate  estate  "  as  defined  by  the  Estates 
Clommissioners,  on  the  condition  that  the  land- 
lord undertook  to  institute  proceedings,  within 
twelve  months,  for  the  resumption  of  one  of  them 
as  a  test  case,  and  that  if  he  failed  in  those  pro- 
ceedings he  would  sell  those  four  holdings  to 
the  tenants  as  a  "  separate  estate  "  on  the  terms 
on  which  he  had  agreed  to  sell  other  second - 
term  holdings  on  the  same  portion  of  the  estate. 
Quaere,  in  the  exercise  of  their  discretion  in  the 
declaration  of  "  separate  estates,"  are  the 
Estates  Commissioners  entitled  to  take  into 
consideration  the  prices  which  the  tenants  have 
agreed  to  give,  and  to  refuse  to  define  lands  as 
a  "  separate  estate  "  in  a  case  where  it  may  be 
reasonable  to  assume  that  the  vendor  would 
have  a  sufficient  inducement  to  sell  at  the  prices 
which  the  tenants  are  willing  to  give  without 
the  aid  of  the  bonus  ?    Shaftesbury's  Estate 

L.C.,40I.L.T.  R.253 

29. Tenancy — Bona    fide    nature    of — 

Duty  of  Estates  Commissioners.]  At  the  time  of 
the  creation  of  a  tenancy,  the  parties  intended 
that  the  holding  should  be  forthwith  sold  under 
Land  Purchase  Acts.  On  a  question  being  sub- 
mitted by  the  Estates  Commissioners  as  to 
whether  under  these  circumstances  they  could 
lawfully  make  an  advance  "  assuming  the 
tenancy  so  created  to  be  bona  fide  "  : — Held,  that 
the  question  of  bona  fides  was  a  question  of  fact 
for  the  Estates  Commissioners,  which  must  be 
decided  by  them  before  the  question  submitted 
could  be  answered,  and  that  the  case  should  be 
sent  back  for  their  decision  on  this  point,  with 
an  intimation  that "  every  tenancy  sold  must  be 
a  real  tenancy  and  not  a  tenancy  created  condi- 
tionally or  for  the  mere  purpose  of  getting  money 
from  the  State."    Nevin's  Estate 

L.  C,  40  I.  h.  T.  R.  15, 184 

30. Tenancy  created  lor  the  purpose  of 

purchase  under  the  Land  Purchase  Acts.]  For 
the  purpose  of  the  Purchase  Acts  there  must  be 
a  real  landlord,  a  real  tenant,  and  a  real  tenancy. 
Syland's  Estate  (27  I.  L.  T.  B.  72)  followed. 
Estate  of  Ooodbody,  Vendor 

L.  C.  32  I.  L.  T.  R.  87 
31.  Tenancy — Real    or   fictitious — Ten- 
ancy  created  for  purposes   of  sale — Bona  fide 
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tenant — Untenanted  land — Insolvent  estate.']  Un- 
tenanted lands,  held  under  lease,  and  forming 
part  of  an  insolvent  estate,  were  divided  into 
lots  and  put  up  for  sale,  subject  to  the  approval 
of  the  Land  Judge,  each  lot  being  subject  to  a 
rent  fixed  by  the  Receiver.  In  the. particulars 
it  was  stated  that  "  each  lot  offered  for  sale 
consists  of  a  yearly  tenancy  pending  the  matter 
to  be  created  under  the  Court,  together  with  the 
benefit  of  an  agreement  to  be  entered  into  for  the 
purchase  of  the  fee-simple  under  the  Land 
Purchase  Acts,  at  a  price  fixed  at  twenty-three 
years'  purchase  of  the  rent  of  the  tenancy." 
Immediately  after  the  sale  the  buyer  of  each  lot 
signed  a  memorandum,  by  which  he  proposed 
and  agreed  to  become  tenant  from  year  to  year 
under  the  Court  upon  the  terms  specified,  and 
further  agreed  (in  case  his  proposal  was  accepted 
by  the  Judge)  to  purchase  the  lands  in  fee-simple 
under  the  Land  Purchase  Acts  at  the  price 
mentioned.  Upon  the  matter  coming  before 
the  Land  Judge  for  his  approval,  he  refused  to 
sanction  the  proposals  for  tenancies  or  agree- 
ments to  purchase,  as  the  proposed  tenancy  in 
each  case  was  a  mere  fiction,  the  purchaser  of 
each  lot  becoming  in  equity,  under  the  contract, 
the  purchaser  of  the  fee-simple  at  the  same 
moment  as  he  became  tenant.  Goodbody's 
Estate  (32  I.  L.  T.  R.  87)  approved  and  followed. 
In  re  Rynd's  Estate 

Ross,  J.,  [1905]  1  I.  R.  363 ;  39  I.  L.  T.  R.  70  ; 
5  N.  I.  J.  R.  136 

32. Untenanted  land — Sale  of— Cal- 
culation of  number  of  years  purchase  represented 
by  the  advance — -Appeal  to  the  Judicial  Com- 
missioner— Irish  Land  Act,  1909,  ss  6  and  60 — 
Land  Commission  Rules  of  July  2, 1910,  Or.  X. — 
Treasury  Regulations  of  Feb.  15,  1910.]  Where 
the  Congested  Districts  Board  upon  a  sale  to 
them  of  untenanted  lands  under  s.  60  of  the 
Irish  Land  Act,  1909,  have  in  accordance  with 
the  first  schedule  to  that  Act  and  the  Treasury 
Regulations  of  Feb.  15,  1910,  estimated  the  fair 
armual  value  of  such  parcel  to  the  owner  at  the 
date  of  purchase,  the  Judicial  Commissioner 
can  amend  the  finding  of  the  Board  under 
Or.  X.,  rr.  3  and  4  of  the  Land  Commission 
Rules  of  July  2,  1910,  in  order  to  arrive  at  the 
correct  percentage  payable  in  respect  of  the 
advance.  In  the  Matter  of  the  Estate  of  William 
Wilson  L.  C,  47  I.  L.  T.  R.  94 

33. Variation  in  terms  of  sale — Death 

of  vendor  after  purchase  agreement — Executors  of 
vendor  —  Powers  of  executors  —  Conversion  — 
Ademption — Conveyancing  and  Law  of  Property 
Act,  1881,  sect,  i.]  A.  devised  freehold  lands 
to  B.,  which  were  in  the  occupation  of  agri- 
cultural tenants.  In  1905,  A.  entered  into  a 
joint  agreement  in  form  "  G,"  with  all  her 
tenants,  ten  in  number,  for  the  sale  to  them 
under  the  provisions  of  the  Irish  Land  Act,  1903, 
of  the  fee-simple  of  their  holdings.  A.  died  in 
1907,  without  having  altered  her  will.  In  1909 
the  Estates  Commissioners  made  an  order 
declaring  all  the  lands  comprised  in  the  agree- 
ment fit  to  be  regarded  as  an  estate,  but  sub- 
sequently refused  to  sanction  the  advance  of  the 
purchase-money   in   the   case   of   one   of   the 
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holdings.  On  the  hearing  of  a  memorandum 
from  the  Estates  Commissioners  : — Held,  by  the 
Court  of  Appeal  (reversing  the  decision  of 
Wylie,  J.),  that  the  executors  of  the  vendor 
had  no  power  to  vary  the  terms  of  the  sale  of 
the  estate,  and  that  as  B.,  the  devisee  of  the 
lands,  refused  to  consent  to  the  exclusion  of  the 
hplding  in  respect  of  which  the  Estates  Com- 
missioners refused  to  advance  the  purchase- 
money,  the  entire  sale  feU  through.  In  re 
Finnemor's  Estate 

Wylie,  J.,  App.,  [1913]  1  I.  R.  130, 137  ; 
47  I.  L.  T.  R.  139 

34.  Vendor — Tenant-for-life — Same  per- 
son tenant — Merger.]  Where  a  vendor,  the 
tenant-for-life  of  an  estate  which  was  being  sold 
imder  section  6  of  the  Irish  Land  Act,  1903,  who 
had  purchased  for  value,  in  1902,  the  interest  of 
one  of  his  judicial  tenants,  the  conveyance 
containing  a  declaration  against  merger,  applied 
to  the  Land  Commission  for  an  advance  for  the 
purchase  of  the  holding  in  his  capacity  as  tenant 
thereof : — Held,  that  the  advance  could  not  be 
made,  as  an  owner  of  lands,  whether  limited 
owner  or  otherwise,  cannot,  at  the  same  time, 
be  tenant  of  the  same  lands  within  the  meaning 
of  the  Land  Purchase  Code.  Dunraven's  Estate 
L.C.,40I.L.T.R.159 

35. Zone  cases  —  Inspection  —  With- 
drawal of  agreements — Part  of  the  lands  held  as 
judicial  holdinga.J"  An  agreement  for  the  pur- 
chase of  a  holding,  of  which  part  was  held  under 
a  fair  rent  order  and  the  residue  under  an 
agreement  for  a  future  tenancy,  was  lodged 
with  the  La^d  Commission,  but,  as  the  lands 
were  not  considered  a  sufficient  security,  the 
Land  Commission  refused  to  sanction  an  advance 
of  the  full  amount  of  the  price  agreed  upon 
between  the  vendor  and  the  tenant.  Two 
separate  agreements  were  then  tendered  in 
substitution  for  the  original  agreement,  the 
prices  appearing  therein  being  together  equal 
to  the  price  originally  fixed  for  the  entire 
holding,  and  that  of  the  portion  in  respect  of 
which  a  fair  rent  had  been  fixed  being  within 
the  zones.  On  a  question  being  referred  by  the 
Estates  Commissioners  as  to  whether  the  two 
agreements  should  be  received,  and,  if  so, 
whether  the  Land  Commission  were  bound  to 
make  the  advance  applied  for  in  respect  of  the 
lands  subject  to  a  fair  rent,  although  of  opinion 
that  they  were  not  sufficient  security  for  the 
amount,  the  Court  referred  the  matter  back  to 
the  Estates  Commissioners,  with  an  intimation 
that  it  was  for  them  to  determine,  after  ascer- 
tainment and  consideration  of  all  the  facts  and 
circumstances  of  the  case,  whether  they  would 
accept  the  two  agreements,  and  make  a  declara- 
tion under  section  98  (1),  or  dechne  to  make 
any  such  declaration.     Le  Blond's  Estate 

L.  C,  40  I.  L.  T.  R.  188 

36. Zone  cases — Limitations  on  ad- 
vances— Irish  Land  Act,  1903  (3  Edw.  VII., 
c.  37),  s.  1,  siib-s.  4 — Purchase  of  Land  Amend- 
ment Act  (51  <fc  52  Vict.,  c.  49),  s.  2.]  La  eases 
coming  within  the  provisions  of  section  1,  sub- 
section 1,  cJf  the  Irish  Land  Act,  1903,  the  Estates 
Commissioners,  while  bound  to  make  advances 


LAND  PURCHASE  ACTS— ADVANCE— co?i. 

applied  for  by  a  purchasing  tenant  up  to  £3,000, 
including  in  that  £3,000  any  sums  already 
advanced  to  the  same  tenant  for  his  own  benefit, 
and  not  as  trustee,  are  not  bound  to  make 
advances  applied  for  in  excess  of  that  amount, 
unless  they  consider  it  expedient  to  make  larger 
advances  within  the  prescribed  limits  for  the 
purposes  mentioned  in  section  2  of  the  Purchase 
of  Land  Amendment  Act,  1888,  or  section  1, 
sub-section  4,  of  the  Irish  Land  Act,  1903. 
In  re  Malone's  Estate 
Wylie,  J.,  [1908]  1  I.  R.  270  ;  42  I.  L.  T.  R.  108 

LAND  PURCHASE  ACTS— ARREARS  OF 
RENT. 
1. Action  for,  after  purchase  agree- 
ments have  been  signed  and  lodged — Land  Law 
{Ireland)  Act,  1896,  s.  35  (1).]  An  action  for 
rent  cannot  be  maintained  after  purchase  agree- 
ments have  been  signed  and  lodged  with  the 
Land  Commission.  The  Land  Law  (Ireland) 
Act,  1896,  o.  35  (1),  bars  such  an  action.  Tighe 
V.     Barron 

Cir.  Cas.,  FitzGibhon,  L.J.,  41  I.  L.  T.  R.  64 

2.  — —  "  Arrears  of  rent  due." — Mean- 
ing of  —  Land  Purchase  Acts — Irish  Land 
Act,  1903  (3  Edw.  VII.,  t.  37),  s.  24,  svi-s.  8.] 
The  words  "  arrears  of  rent  .  .  .  due  "  in 
section  24,  sub-section  8,  of  the  Irish  Land  Act, 
1903,  mean  rent  which  accrued  due  up  to  the 
gale-day  immediately  preceding  the  date  of  the 
agreement  for  sale,  and  do  not  include  the 
apportioned  part  of  the  gale  of  rent  which 
accrued  between  the  said  gale  day  and  the  date 
of  the  said  agreements.  In  re  Earl  ofBandonCs 
Estate    {No.  2) 

Wylie,  App.,   [1908]  1  I.  R.  120,  125  ; 
41 1.  L.  T.  R.  234 

3.  Arrears  of  rent — Distinct  frcm  par- 
chase-money — Insolvent  estate — To  whom  arrears 
payable —  Irish  Land  Act,  1903  (3  Edw.  VII., 
c.  37),  s.  24,  sub-s.  8.]  Where  upon  the  sale 
of  a  settled  estate  through  the  Irish  Land  Com- 
mission arrears  of  rent  are  due  to  the  vendor 
(tenant-for-life)  at  the  date  of  the  purchase 
agreements,  the  sum  payable  in  respect  of  those 
arrears  under  section  24,  sub-sect.  8,  of  the 
Irish  Land  Act,  1903,  is  a  sum  earmarked  and 
distinct  from  the  rest  of  *the  purchase-money 
and  is  payable  to  the  vendor,  notwithstanding 
that  the  rest  of  the  purchase-money  is  insufficient 
to  meet  the  claims  of  incumbrancers  thereon. 
In  re  O'FerraU's  Estate  Ross,  J.,  [1913]  1 1.  R.  17 

4.  • Not  more  than  one  year's  arrears  of 

rent — Section  57  of  Irish  Land  Act  of  1903.] 
Where  the  Land  Judge  accepts  an  offer  of  the 
tenant,  and  the  tenant  agrees  to  pay  interest  on 
the  amount  of  the  advance  for  the  twelve  months 
preceding  the  acceptance  of  the  offer,  such 
interest  can  be  recovered  under  section  57  (4) 
of  the  Act  of  1903,  as  being  not  more  than  "  one 
year's  arrears  of  rent,"  after  the  acceptance  of 
the  offer  of  the  Land  Judge  and  after  the 
tenant  had  obtained  his  vesting  order.  Wolfe's 
Estate  {No.  2) 

Cir.  Cas.,  Lord  O'Brien,  L.C.J.,  41 1.  L.  T.  R.  72 

5.  Order    fixing    arrears    on    intorreci 

basis — Amendment.']    Upon  the  hearing  before 
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liAND    PURCHASE    ACTS  —  ARREARS    OF 

RENT — continued. 
the  Land  Judge  on  the  report  of  the  Land  Com- 
mission, in  a  case  under  section  40  of  the  Land 
Act  of  1896,  the  Court  fixed  the  amount  payable 
by  each  tenant  on  foot  of  arrears.  It  sub- 
sequently appearing  that  eight  tenants  had  paid 
one  half-year's  rent  before  the  filing  of  the  agents' 
affidavit,  for  which  they  had  not  got  credit, 
that  two  had  paid  a  similar  amount  after  the 
filing  of  the  affidavit,  but  before  the  hearing  on 
the  report,  and  that  one  had  paid  a  half-year's 
rent,  immediately  after  the  order  on  the  report 
but  before  it  had  been  communicated  to  him  : — 
Hdd,  on  motion,  that  all  the  eleven  tenants 
Were  entitled  to  have  these  sums  repaid  to  them, 
with  costs  of  the  motion.     Hasselt's  Estate 

Ross,  J.,  34 1.  L.  T.  R.  145 

6. Payment   by   tenant   after   date    of 

agreement — Agreement  signed  and  antedated  by 
landlord  after  payment — Action  for  money  had  and 
received.l  A  landlord  agreed  to  sell  a  holding  to 
the  tenant  thereof  under  the  Land  Purchase 
Acts,  it  being  part  of  the  terms  of  purchase 
that  a  gale  of  rent  should  be  at  once  paid  by  the 
tenant.  The  tenant,  prior  to  November,  1906, 
signed  an  agreement  to  purchase,  but  asked  for 
time  to  pay  the  rent,  which  the  landlord  con- 
sented to  give.  The  gale  of  rent  was,  on 
November  7,  1906,  paid  by  the  tenant,  and  in 
Becember  the  landlord  executed  the  agreement 
(which  until  then  had  been  undated),  antedating 
it  November  1,  1906,  and  lodged  it  with  the 
Land  Commission  : — Held,  that  an  action  by  tho 
tenant  for  the  recovery  of  the  gale  of  rent  on 
the  ground  that  the  payment  was  a  violation  of 
section  35  of  the  Land  Law  (Ireland)  Act,  1896, 
was  not  maintainable.  The  defence  of  "  pay- 
ment in  mistake  of  law  "  would  not  avail  against 
a  claim  for  recovery  of  arrears  of  rent  paid  in  vio- 
lation of  section  35  without  valid  consideration. 
Nugent  v.   Wilson 

Cir.  Cas.,  Gibson,  J.,  42  I.  L.  T.  R.  248 

7. Promissory  note — Evasion  of  statute — 

Land  Law  {Ireland)  Act,  1896,  s.  35 — Irish  Land 
Act,  1903,  s.  24  (8).]  A  tenant  purchasing  under 
the  Irish  Land  Act,  1903,  owed  two  years' 
arrears  of  rent,  one  of  which  was  to  be  paid  out 
of  the  purchase-money,  under  section  24  (8)  of 
the  Act ;  and,  as  to  the  other  year's  arrears,  it 
was  agreed  between  the  agent  and  the  tenant 
that  the  agent  should  pay  the  amount  thereof 
to  the  landlord,  and  should  take  from  the 
tenant  and  a  surety  a  promissory  note  for  the 
amount,  which  note  was  of  even  date  with  the 
purchase  agreement.  The  agent  on  the  next  day 
discounted  the  note  at  the  bank,  and  subse- 
quently paid  the  amount  to  the  landlord.  Before 
the  maturity  of  the  note  the  tenant  made  a 
payment  on  account,  but  afterwards  failed  to 
pay  the  balance  when  due,  and  the  agent  now 
sued  the  surety  for  the  amount : — Held,  by 
.  Lord  O'Brien,  L.C.J.,  and  Gibson,  J.  (Kenny,  J., 
diss.),  that  the  agreement,  being  intended  as  a 
oontrivance  to  evade  the  scope  and  policy  of 
section  35  of  the  Land  Law  (Ireland)  Act,  1896, 
was  without  consideration,  and  the  balance 
■due  on  foot  of  the  note  could  not  be  recovered. 
Nash  V.  Neazor 
K.  B.,  [1908]  2  ;    R.  46  ;   41  I.  L.  T.  R.  201 
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8. Rights     of     third     parties — Arrears 

accrued  during  lifetime  of  tenant-for-Ufe — 
Section  35  of  the  Land  Law  {Ireland)  Act,  1896 
(59  <fe  60  Vict.,  c.  47),  discharges  a  holding 
which  is  being  sold  to  a  tenant  from  all  liability 
to  the  vendor  in  respect  of  rent  and  arrears,  but 
does  not  affect  the  right  of  third  parties.']  Where 
an  application  was  made  on  behalf  of  a  defendant 
to  stay,  pending  the  completion  of  an  agreement 
for  the  purchase  of  a  certain  holding  ;  a  claim  for 
arrears  of  rent  which  accrued  due  during  the 
lifetime  of  the  tenant-for-life  brought  by  the 
trustees  of  the  will  of  the  assignee  of  the  life 
tenant's  interest  : — Held,  that  s.  35  of  the  Act 
of  1896  did  not  apply,  and  that  judgment  must 
be  given  for  the  amount  claimed  with  costs. 
Harris  and  another  v.  Maxwell 

K.  B.,  48  I.  L.  T.  R.  310 

9.  — —  Settled  land — Death  of  tenant-for- 
life— Rights  of  his  executor — Sale  to  tenants — • 
Arrears  of  rent  due  at  date  of  agreements  for 
purchase — Interest  on — Land  Law  {Ireland)  Act, 
1896,  s.  35,  sub-s.  2 — Irish  Land  Act,  1903, 
C-.  24,  sub-s.  8.]  Where,  upon  the  sale  of  a 
settled  estate  through  the  Irish  Land  Commis- 
sion, arrears  of  rent  are  due  to  the  tenant-for-life 
at  the  date  of  the  purchase  agreement  ;  in  the 
event  of  his  death  before  allocation,  his  personal 
representative  is  entitled  to  the  interest  on  the 
sum  payable  in  respect  of  those  arrears  under 
section  24,  sub-section  8,  of  the  Irish  Land  Act, 
1903.     In  re  Viscount  Ashbrooh^s  Estate 

Wylie,  J.,  App.,  [1909]  1  I.  R.  157,  164  ; 
43  I.  L.  T.  R.  160 

10.  Vesting  order — Effect  of — Arrears  of 

Rent  (Ireland)  Act,  1882  (45cfc  46  Vict.,  c.  47, 
s.  16) — Rentcharge — Merger.]  An  order  of  the 
Irish  Land  Commission,  under  the  Purchase  of 
Land  (Ireland)  Acts,  purporting  to  vest  the  lands 
in  the  tenant  in  fee-simple,  subject  to  an  im- 
propriate tithe  rentcharge,  but  freed  from  all 
other  charges,  does  not  release  the  lands  from  a 
then  existing  rentcharge  created  under  the 
16th  section  of  the  Arrears  of  Rent  (Ireland)  Act, 
1882.     Irish  Land  Commission  v.  O'Flaherty 

Q.B.,  [1900]2I.R.5S6 

11. Vesting  Order — Effect  of — Discharged 

from  all  superior  interests — Arrears  of  rent — • 
Interest  in  lieu  of  rent.]  Where  a  tenant  is  sued 
for  an  arrear  of  rent  pending  negotiations  for  the 
purchase  of  his  holding  under  the  Land  Pur- 
chase Acts,  and  subsequent  to  the  hearing  of 
the  Civil  Bill,  but  prior  to  the  judgment  thereto, 
a  vesting  order  is  made  under  section  31  of  the 
Land  Act,  1896  : — Held,  that  thS  vesting  order 
operates  to  extinguish  all  arrears  of  rent  due 
at  its  date ;  an  arrear  of  rent  being 
a  "  superior  interest  "  to  be  satisfied  out  of  the 
purchase-money,  under  sub-section  1,  section  31 
of  the  Land  Act,  1896.  Held  also,  that  there 
being  no  written  contract  for  sale  under 
section  35  of  the  Land  Act,  1896,  interest  on  the 
purchase-money  payable  under  a  verbal  agree- 
ment is  in  the  same  position  as  rent.  Burchall 
V.  Coyle  ;   Burchall  v.  Crawford 

Cir.  Cas.,  Palles,  C.B.,  37  I.  L.  T.  R.  176 

12.  Vesting  order — Security  for  arrears 

by  third  person — Land  Law  (Ireland)  Act,  1888 
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(51  cfc  52  Vict.,  c,  49),  s.  3.1  On  the  negotiation 
for  the  purchase  by  a  tenant  of  his  holding,  when 
arrears  of  rent  were  due,  the  landlord  agreed 
that  if  the  tenant  gave  security  for  the  payment 
of  £40,  he  would  relinquish  his  claim  for  the 
remainder  of  the  arrears.  The  defendant,  on 
behalf  of  the  tenant,  gave  a  bill  for  this  amount, 
the  landlord's  solicitor  refusing  to  allow  the 
tenant  to  join  in  the  bill : — Held,  that  though, 
under  the  provisions  of  the  51  &  52  Vict.,  c.  49, 
s.  3,  the  arrears  were  wiped  out,  the  defendant 
was  liable,  under  the  bill  given  as  security  for 
him,  and  that  the  money  could  be  recovered 
after  the  vesting  order  was  made.  O'Shea  v. 
Walsh  Q.  B.,  29  I.  L.  T.  R.  95 

13. :  Whether  payable  to  devisee  or  to 

residuary  legatee — Sale  by  landlord  to  tenants — 
Subsequent  devise  of  real  estate  by  landlord — ■ 
Sum  equivalent  to  one  yearns  arrears  of  rent — 
Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
s.  24  (8).]  A  testatoi",  who  was  the  absolute 
owner  of  real  estates,  by  his  will,  executed 
in  1899,  devised  these  estates  to  R.  S. 
for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over,  and 
appointed  J.  S.  his  residuary  legatee.  In 
January,  1906,  the  testator  entered  into  agree- 
ments under  the  Irish  Land  Act,  1903,  for  the 
sale  of  the  estates  to  his  tenants.  On  Feb- 
ruary 7,  1906,  the  testator  executed  a  codicil 
which  effected  a  republication  of  the  will,  and 
operated  as  a  bequest  of  the  purchase-money 
upon  the  trusts  applicable  to  the  real  estates 
devised  by  the  will  (see  Steele  v.  Steele,  [1913] 
1  I.  R.  292,  299).  The  final  schedule  of  incum- 
brances in  the  Land  Commission  matter  com- 
prised, at  item  "  A,"  a  sum  equivalent  to  the 
arrears  of  rent  due  at  the  date  of  the  agreements 
for  purchase  of  the  holdings,  but  not  exceeding 
one  year's  rent,  payable  in  pursuance  of 
section  24  (8)  of  the  Irish  Land  Act,  1903 : — 
Held,  that  this  sum  was  payable  to  the  residuary 
legatee,  and  did  not  pass  under  the  devise  of 
the  lands.     Steele  v.  Steele  (No.  2) 

Barton,  J.,  [1915]  1 1.  R.  20 

LAND  PURCHASE  ACTS— BONUS. 

1.^; —  Absolute  order  for  sale  under  the 
Partition  Acts — Two  undivided  third  parts  of 
estate  insolvent — One  undivided  third  part  solvent 
— Bonus.']  Where  an  absolute  order  has  been 
made  under  the  Partition  Acts  for  the  sale  of 
an  estate,  of  which  two  undivided  third  parts 
were  insolvent,  and  the  remaining  one  undivided 
third  part  was  solvent,  and  where  an  offer  was 
made  by  the  Land  Commission,  under  section  7 
of  the  Irish  Land  Act,  1903,  to  purchase  the 
estate,  on  a  question  arising  as  to  whether,  in 
the  event  of  the  offer  being  accepted  by  the 
Land  Judge,  a  bonus  would  be  payable  : — Held, 
that  a  sum  calculated  at  the  rate  of  12  per  cent! 
on  the  amount  of  the  purchase-money  advanced 
under  the  Land  Purchase  Acts  would  be  added 
to  the  purchase -money  if  the  Estates  Com- 
missioners declared  that  the  lauds  purchased 
were  fit  to  be  regarded  as  a  separate  estate  for 
the  purposes  of  the  Irish  Land  Act,  1903.     Re 


LAND  PURCHASE  ACTS— BONUS— comWuMe*. 
the  Estate  of  James  Minhear,  Owner;  Ex  parte 
Standish  Thomas  0' Grady,  and  Estate  of  Hugh 
Henry  Mitchell,  an  Owner  of  Land 

L.  C,  38  I.  L.  T.  R.  215 

2. After-acquired  property — Covenant  tO' 

settle — Marriage    settlement — Irish    Land    Act, 

1903  (3  Edw.  VII.,  c.  37),  s.  i8— Irish  Land  Act, 

1904  (4  Edw.  VII.,  c.  34),  s.  3.]  Where  settled 
lands  are  sold  under  the  Land  Purchase  Acts, 
the  bonus  payable  to  the  tenant-for-life  pursuant 
to  the  provisions  of  section  48  of  the  Irish  Land 
Act,  1903,  and  section  3  of  the  Irish  Land  Act, 
1904,  is  not  captured  by  a  covenant  in  a  marriage- 
settlement,  which  in  terms  provides  that  if 
vendor  then  was,  or  if  during  coverture  she 
or  her  husband,  in  her  right,  should  become 
seised,  or  possessed  of,  or  entitled  to,  any  real 
or  personal  property  of  a  certain  value  for  any 
estate  or  interest  whatsoever,  then  the  vendor 
and  all  necessary  parties  should  convey,  assign, 
and  assure  the  said  real  or  personal  property 
to  the  trustees  upon  the  trusts  therein  declaredL 
Tremayne  v.  Bashleigh  ([1908]  1  Ch.  D.  681)  not 
followed.     In  re  Shelton's  Estate 

Wylie,  J.,  [1910]  1 1.  R.  161 

3. After-acquired     property  —  Covenant 

to  settle—Irish  Land  Act,  1903  (3  Edw.  VII., 
c.  37),  s.  iS— Irish  Land  Act,  1904  (4  Edw.  VII., 
c.  34),  s.  3.]  The  tenant-for-Ufe  of  lands 
settled  on  his  first  marriage,  and  afterwards 
sold  by  him  under  the  Land  Purchase  Acts,  on 
his  second  marriage  covenanted  with  the 
trustees  of  the  settlement  made  thereon,  that 
if  at  any  time  during  the  said  marriage  he  should 
become  beneficially  entitled  to  or  interested  in 
any  property,  estate,  or  effects  whatever,  hs' 
would  convey  to  them  all  such  after-acquired 
property.  On  the  allocation  of  the  purchase- 
money  of  the  lands  comprised  in  the  first  settle- 
ment, the  percentage  payable  under  section  48 
of  the  Irish  Land  Act,  1903,  was  paid  to  the 
tenant-for-life,  without  any  objection  by  the 
trustees  of  the  second  settlement.  They  subse- 
quently took  out  a,  summons  to  have  the 
question  determined  whether  they  were  entitled 
to  the  percentage  so  received  by  the  tenant-for- 
life  ■.—Held,  that  the  percentage  was  not  after- 
acquired  property  within  the  meaning  of  tha 
covenant  in  the  settlement,  and  that  the  tenant- 
for-Ufe  was  entitled  to  retain  it.  In  re  Shelton's 
Estate  ([1910]  1  I.  R.  161)  followed.  Herrick 
V.  Herrick  M.  R.,  [1910]  1 1.  R.  301 

4. After-acquired  property  —  Marriage 

settlement — Agreement  to  settle — "  Power  "  or 
"  property."']     Tremayne   v.  Rashleigh 

42  I.  L.  T.  211 

5. After-acquired  property — Covenant  to 

settle — English  Courts —  "  Bonus  " —  Alloca- 
tion.'] By  an  indenture  of  marriage  settlement 
of  personal  property,  made  on  the  occasion  of 
her  marriage,  A.  covenanted  to  settle  on  certain 
trusts  any  after-acquired  real  or  personal  pro- 
perty to  which  she  should  become  entitled  in  any 
manner  or  for  any  estate  or  interest  whatsoever, 
whether  in  possession,  reversion,  remainder  or 
expectancy  or  otherwise,  or  have  an  absolute 
power  of  disposition  over  besides  the  property 
specifically  thereby  settled,  and  besides  the  real 
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estates  subject  to  the  will  and  codicil  of  H.,  her 
interest  in  which  real  estate  was  settled  by  an 
indenture  oi  even  date.     A.  had  agreed  to  sell 
portion  of  these  real  estates  to  her  tenants  under 
the  Irish  Land  Acts,  1903-4.    On  an  originating 
summons  in  the  Chancery  Division  in  England, 
it  was  decided  that  the  bonus  payable  to  A.  as 
vendor  of  these  real  estates  was  not  bound  by 
or  subject  to  the    covenant  to    settle  after- 
acquired  property,  but   belonged  to  and  might 
be  retained  by  J.  as  her   own  proper  monies 
for  her   own  use  and    benefit.      On  an  appli- 
cation to    pay  to    A.  the    bonus  payable   in 
respect   of   the   purchase-money   of     the    real 
estates  sold  : — Held,  by  Meredith,  J.,  that  under 
this  decision  he  was  bound  to  pay  over  to  A. 
the    monies    representing    the    bonus   in   this 
identical  and  particular  estate.     Qucere,  whether 
if  the  question  arose  in  any  other  estate  he 
would  follow  this  decision  without    first  care- 
fully considering  the  matter.    Annaly's  Estate 
L.  C,  5  N.  I.  J.  R.  117 
6.  ■ After-acquired  property  "  not  here- 
inbefore   settled  " — Marriage    settlement — Irish 
Land  Act,  1903  (3  Edw.   VII.,  c.  37),  s.  48— 
Irish  Land  Act,  1904  (4  Edw.  VII.,  c.  34),  s.  3.] 
By  marriage  settlement  certain  funds,  consisting 
of  Government  stock,  were  {inter  alia)  settled 
upon  trust  to  pay  the  income  to  F.  M.  P.  (the 
wife)  for  life  then  to  J.  P.  (the  husband),  for 
life,    with    limitations    over.      The    settlement 
contained  a  power, to  the  trustees  to  invest  the 
trust  funds  in  the  purchase  of  land,  and  to  sell 
again  and  re-invest,  the  rents  and  profits  to  be 
applied  in  the  same  manner  as  the  income  from 
the    trust    funds ;     and    also    contained    this 
clause  : — "  It  is  hereby  agreed  and  declared  that 
the   real   and   peraonal  property   (if   any)    not 
hereinbefore  settled,  to  which  the  said  F.  M.  P. 
at  the  time  of  the  said  intended  marriage,  or  she, 
or  the  said  J.  P.  in  her  right,  at  any  time  during 
her  now  intended  coverture,  shall  be  or  become 
entitled,  whether   in    possession,  reversion,   or 
otherwise  "  (except  certain  specified  articles  of 
jewellery,     &c.),    "  shall  ...  be    assured  and 
transferred  ...  to  the  trustees,   .     .    .  to  be 
held  upon  the  same  trusts  as  the  settled  funds." 
In  pursuance  of  the  power  vested  in  them,  the 
trustees  sold  portion  of  the  settled  funds,  and 
invested  the  proceeds  in  the  purchase  of  certain 
lands,  which  were  subsequently  sold  by  F.  M.  P. 
under  the  Irish  Land  Act,  1903.     On  a  question 
arising  as  to  whether  the  percentage  payable 
under  section  48  of  the  said  Act  and  section  3  of 
the  Irish  Land  Act,  1904,  was  captured  by  the 
above   clause  in  the  settlement : — Held,  that 
the  percentage  was  payable  to  F.  M.  P.,  and 
was  not  captured  by  the  clause  in  question. 
In  re  Power's  Estate 
Wylie,  J.,  [1907]  1  I.  R.  51  ;  41  I.  L.  T.  R.  13 

7. Agreement  lodged  in  1905 — Refusal 

by  Estates  Commissioners  to  advance  full  purchase- 
money — Consent  by  tenant  to  lodge  difference — 
Direction  by  Estates  Commissioners  that  fresh 
agreement  be  lodged — Future  or  pending  agree- 
ment— Bonus.l    Where   the    Estates    Commis- 
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sioners  issued  a  ruling  refusing  to  advance  more 
than  portion  of  the  advance  applied  for  in  a 
purchase  agreement  lodged  with  the  Land 
Commission  in  1905,  and,  on  the  tenant  con- 
senting to  pay  the  balance  in  cash,  issued  in  1910 
a  direction  "  that  a  fresh  purchase  agreement 
should  be  entered  into  in  substitution  for  the 
original  agreement:" — Held,  that  such  agree- 
ment was  not  "  a  fresh  purchase  agreement 
entered  into  in  substitution  for  an  original 
agreement  "  within  the  meaning  of  section  12  (1) 
of  the  Irish  Land  Act,  1909— that,  accordingly, 
it  could  not  be  financed  as  a  pending  purchase 
agreement,  and  the  bonus  would  not  be  payable 
at  the  12  per  cent.  rate.  Be  AtMumney's  Estate 
L.  C,  44  I.  L.  T.  R.  261 

8. Agreement  lodged  in  1Q05— Refusal 

by  Estates  Commissioners  to  advance  full  purchase 
money — Consent  by  tenant  to  lodge  difference — 
New  agreement — Land  Law  (Ireland)  Act,  1896, 
s.  35— ImA  Land  Act,  1903,  s.  48.]  A  landlord 
in  1905  entered  into  an  agreement  with  the 
tenant  of  three  holdings  on  his  estate  for  the 
sale  of  the  said  three  holdings  under  the  Land 
Purchase  Acts  for  the  bulk  sum  of  £5,925. 
The  purchase  agreements  were  lodged  on  June 
7,  1905.  On  December  5,  1908,  the  Estates. 
Commissioners  intimated  that  they  were  not 
prepared  to  advance  more  than  £5,000.  After 
further  negotiation  the  Estates  Commissioners 
agreed  to  advance  £5,425  and  the  tenant  agreed 
to  lodge  £500,  said  two  sums  making  together 
the  full  amount  of  the  purchase  price  originally 
agreed  on  : — Held,  that  in  the  event  of  the  sale 
being  concluded  the  bonus  on  the  amount 
advanced  by  the  Land  Commission  would  be 
payable  at  the  reduced  rate  of  3  per  cent. 
Roper  CaldbecTc's  Estate 

Wylie,  J.,  43  I.  L.  T.  R.  260 

9. Appropriation     of.]       Be    GoodalVs 

SettUment  43  I.  L.  T.  132 

10. Bequest  of  proceeds  of  sale  ot  lands 

being  sold  to  tenants — Irish  Land  Act,  1903 
(3  Edw.  VII.,  V.  37),  s.  48.]  The  percentage  or 
bonus  payable  under  section  48  of  the  Irish  Land 
Act,  1903,  is  a  personal  thing  given  as  an  induce- 
ment to  an  owner  to  sell  lands.  It  is  not  an 
interest  in  the  lands  sold,  nor  is  it  part  of  the 
proceeds  of  sale  of  the  lands,  and  therefore  does 
not  pass  under  a  gift  in  a  will  of  "  my  property 
.  .  .  being  sold  to  the  tenants  under  the 
Land  Law  (Ireland)  Act,  1903,  and  the  proceeds 
thereof  when  sold."  View  of  Eve,  J.,  in 
Tremayne  v.  Rashleigh,  [1908]  1  Ch.  681,  that 
the  bonus  is  an  interest  in  the  lands,  dissented 
from.     Heard  v.  Gabbett 

Ross,  J.,  [1915]  1 1.  R.  213 

11. Board  of  Works  charge  on  tenant's 

interest— ^Srrecment  by  vendor  for  payment  of^ 
redemption  value  thereof  out  of  purchase-money — 
Bonus  on  redemption  value — Act,  1903,  s.  48.] 
Where  a  vendor  and  a  tenant  purchaser  have, 
at  the  time  of  sale,  agreed  that  the  redemption 
value  of  a  Board  of  Works'  charge,  affecting 
the  tenant's  interest  in  the  lands  sold,  shall  bo 
paid  out  of  the  purchase -money,  the  vendor  is 
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not  entitled  to  the  bonus  on  the  redemption 
value  of  the  charge,  not  being  part  of  the  pur- 
chase-money of  the  estate.  lie  the  Estate  of 
P.  Ryan  L.  C,  39  I.  L.  T.  R.  220 

[See  No.  19,  post.'i 

12. Calculation  of,    according  to  scale 

in  schedule — Tenancies  under  agreements  fixing 
rents  for  a  second  period  entered  into  after  the 
passing  of  the  Act  of  1896,  but  not  filed  in  the 
Land  Commission — Held  to  be  non-judiciaV— 
Irish  Land  Act,  1909,  sedion  6  (1).]  Where 
certain  holdings  comprised  in  an  estate  sold  to 
the  Congested  Districts  Board  under  the  Irish 
Land  Acts,  1903-09,  were  held  under  agreements 
fixing  rents  for  a  second  period,  which  had  been 
entered  into  after  the  passing  of  the  Act  of  1896, 
but  had  never  been  filed  with  the  Land  Com- 
mission : — Held,  that  the  rents  were  non-judicial 
rents,  and  that  the  percentage  payable  in  respect 
of  the  amount  advanced  in  respect  of  the  said 
holdings  should,  therefore,  be  calculated  accord- 
ing to  the  scale  in  the  second  column  of  the 
First  Schedule  to  the  Act  of  1909  Cheevefs 
Estate  L.  C,  46  I.  L.  T.  R.  38 

13. Co-owners — Land   Purchase  Acts — 

Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37),  s.  7— 
iSale  under  provisions  of — One  of  co-owners  of 
estate  tenant-purchaser  of  portion — Section  3  (2) — 
Section  48  (2).]  Three  co-owners  were  entitled, 
in  undivided  shares,  to  an  estate  for  their 
respective  lives  in  certain  lands,  which  were 
subject  to  an  absolute  order  for  sale.  The 
Estates  Commissioners  made  an  offer  to  purchase 
the  said  lands  from  the  Land  Judge.  In  the 
schedule  to  the  offer  one  of  the  co-owners,  who 
held  portion  of  the  said  lands  as  tenant  from 
year  to  year  under  the  Land  Judge,  was  set  out 
as  tenant,  and  portion  of  the  price  put  down  in 
the  offer  for  that  holding  was  to  be  advanced 
under  the  Land  Purchase  Acts.  The  Estates 
Commissioners'  offer  for  the  entire  lands  on  the 
basis  of  the  prices  in  the  schedule  was  duly 
accepted  by  the  Land  Judge,  and  the  Estates 
Commissioners  were  declared  the  purchasers  : — 
Held,  that  no  part  of  the  advance  was  for  the 
price  of  "  land  re-sold  to  the  vendor  of  an  estate" 
within  the  meaning  of  section  48  (2)  of  the  Irish 
Land  Act,  1903,  and,  accordingly,  that  the 
bonus  was  payable  in  respect  of  the  entire 
advance.  In  re  Tyrrell's  Estate ;  Bond, 
Petitioner  Wylie,  J.,  [1909]  1 1.  R.  152  ; 

43  I.  L.  T.  R.  181 

14. Date  of  agreement  for  purchase.] 

By  an  agreement  of  January  1,  1905,  H., 
an  occupying  tenant,  agreed  with  his  landlord 
for  the  purchase  of  his  holding  under  the  pro- 
visions of  the  Irish  Land  Act,  1903,  for  £5,010, 
and  he  appUed  to  the  Land  Commission  for  an 
advance  of  that  sum.  This  agreement  was 
lodged  by  the  vendor  on  March  1,  1905. 
On  June  1,  1908,  the  Estates  Commis- 
lands  comprised  in  the 
application  an  estate, 
H.'s  holding,  and  the 
that  estate  was  duly 
12    per    cent,    bonus,    on 


sioners  declared  the 
vendor's  originating 
excluding,  however, 
purchase -money  of 
allocated,    with 
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June  26,  1907.  On  November  24,  1908, 
the  Estates  Commissioners  made  an  order, 
refusing  to  sanction  the  advance  of  £5,010 
applied  for  by  H.  In  December,  1908,  H'a 
landlord  agreed  to  accept  £4,500  for  the  holding, 
of  which  H.  agreed  to  pay  £1,500  in  cash,  and  to 
apply  for  an  advance  of  £3,000  to  the  Land 
Commission.  This  agreement  was  reduced  to 
writing  and  forwarded  to  the  Estates  Com- 
missioners, who,  by  order  of  December  22, 
1908,  purported  to  rescind  their  former  order, 
and  made  an  advance  of  £3,000.  On 
February  18,  1909,  the  Estates  Commissioners 
purported  to  fiat  the  former  agreement  lodged 
by  the  vendor  on  March  1,  1905,  subject 
to  the  modification  that  £3,000  was  advanced 
in  lieu  of  £5,010  therein  appUed  for  : — Hdd,  by 
the  Court  of  Appeal,  affirming  Wylie,  J.,  that 
the  agreement  of  December,  1908,  was  a  new 
agreement  and  that,  as  it  was  entered  into 
after  November  24,  1908,  the  vendor 
was  only  entitled  to  a  bonus  at  the  rate  of 
3  per  cent,  on  the  advance  of  £3,000.  In  re 
Blackwood's  Estate 

Wylie,  J.,  App.,  [1909]  1  I.  R.  382,  387; 
43  I.  L.  T.  R.  158 

15. Date  ol  agreement  lor  purchase.] 

For  two  years  prior  to  October,  1908,  negotia- 
tions were  pending  between  D.  and  the  tenants 
on  his  estate  with  a  view  to  the  sale  of  the  latter 
to  the  tenants,  under  the  provisions  of  the  Irish 
Land  Act,  1903.  On  October  9,  1908,  D. 
met  a  deputation  from  his  tenants,  when  the 
terms  of  the  sale  were  discussed  and  finally 
agreed  upon,  subject  to  ratification  by  the 
tenants  themselves ;  and  these  terms  were 
subsequently,  on  October  11,  1908,  agreed 
to  by  the  general  body  of  the  tenants,  one  of 
said  terms  being  that  a  binding  agreement  for 
the  sale  should  be  entered  into  prior  to  Novem- 
ber 1,  1908,  so  as  to  ensure  to  the  vendor  the 
bonus  at  the  rate  of  12  per  cent.  A  survey  of  the 
estate  was  then  proceeded  with  ;  but  as  it  was 
impossible  to  complete  this,  and  to  have  agree- 
ments in  the  prescribed  form  completed  and 
signed  before  November  1,  1908,  a  single 
agreement,  embodying  the  terms  of  sale  which 
had  been  arrived  at,  was  prepared  by  D.'s 
solicitor,  approved  of  by  the  solicitors  for  the 
tenants,  and  signed  by  the  tenants  '  on 
October  29,  1908.  This  agreement  was  not 
signed  by  D.  (who  was  nevertheless  anxious  to 
carry  it  out)  until  after  November  24,  1908, 
on  which  day  the  Treasury  published,  pursuant 
to  section  48  (3)  of  the  Irish  Land  Act,  1903, 
notice  of  the  revision  of  the  rate  of  the  per- 
centage payable  out  of  the  Land  Purchase 
Aid  Fund.  After  the  signing  of  the  agreement 
by  the  tenants,  the  survey  of  the  estate  was 
proceeded  with,  but  had  not  been  completed, 
nor  had  purchase  agreements  in  the  prescribed 
form  been  signed,  prior  to  November  24,  1908. 
The  agreement  of  October  29,  1908,  recited  that 
one  of  the  conditions  of  sale  was  that  a  binding 
agreement  should  be  entered  into  before  the 
expiration  of  five  years  from  the  passing  of  the 
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Iriah  Laud  Act,  1902,  as  to  ensure  to  the  vendor 
the  full  bonus  of  12  per  cent,  upon  the  agreed 
price  ;  and  it  was  thereby  {inter  alia)  provided 
that  the  vendor  agreed  to  have  the  necessary 
survey  of  the  estate  made,  and  maps  and 
schedules  thereof  prepared  and  to  have  such 
agreements  or  other  documents  as  might  be 
necessary  for  carrying  out  the  sale  prepared, 
which  agreements  or  other  documents  the 
purchasers  agreed  to  sign  within  six  months 
from  the  date  of  the  preliminary  agreement ; 
that  the  turbary  rights  enjoyed  by ' '  certain  of 
the  purchasers  "  should  be  continued,  and  all 
other  turbary  on  the  estate  vested  in  trustees  to 
be  nominated  by  the  purchasers  ;  that  certain 
untenanted  lands,  comprising  500  acres,  should 
be  offered  for  sale  to  the  Estates  Commissioners, 
and  that  all  evicted  tenants  of  holdings  on  the 
estate  should  be  reinstated  in  their  holdings, 
unless  such  holdings  had  been  re-let  to  others. 
On  a  ease  stated  by  the  Estates  Com- 
missioners : — Held,  by  Mr.  Justice  Wylie  and 
the  Court  of  Appeal  (afSrming  his  decision),  that 
the  agreement  of  October  29,  1908,  was  a 
purchase-agreement,  sufficient  to  answer  the 
terms  of  section  48  of  the  Irish  Land  Act, 
1903,  enabling  D.  (if  otherwise  entitled)  to 
obtain  the  12  per  cent,  bonus.  In  re  Lord 
Dunalley's  Estate 

Wylie,  J.,  App.,  [1909]  1  I.  R.  338,  352 

16. Date  of  agreement  for  purchase — 

Waiver  of  formal  proposal  and  acceptance.}    With 
a  view  to  instituting  proceedings  for  sale  of 
certain  lands  under  the  provisions  of  section  6 
of  the  Irish  Land  Act,  1903,  at  the  request  of 
the    vendor,    the    Estates   Commissioners,    on 
November  11,  1907,  furnished  an  estimate  of 
price,  stating  that  it  was  not  to  be  taken  as  an 
offer  to  purchase,  and  adding  that  if  within  a 
certain  time  the  vendor  intimated  that  he  was 
willing  to  proceed  with  the  sale,  and  took  the 
necessary  steps  to  initiate  proceedings  for  sale 
pursuant  to  the  provisions  of  the  Act,  the  Com- 
missioners would  take  such  other  steps  as  might 
be  necessary  before  a  formal  offer  to  purchase 
could  be  made,   and  further  adding  that  the 
vendor  should  continue  his  arrangements  for  the 
user  of  the  lands  until  a  formal  proposal  from  the 
Commissioners  to  purchase  was  received  by  him. 
After  further  discussion  by  letter,  on  the  assump- 
tion that  a  bonus  of  12  per  cent,  would  be  pay- 
able, the  vendor,  on  February  8,  1908,  agreed 
to  accept  the  price  named.    Everything  required 
to  be  done  by  the  letter  of  November  11,  1907, 
was  done  prior  to  November  21,  1908,  except 
the  signing  of  a  formal  agreement,  and  the 
furnishing  of  proof  of  primd  facie  title.      On 
November  21,  1908,  as  the  vendor  was  pressing 
the  Commissioners  to  complete  the  sale,  the 
Commissioners'  surveyors  entered  on  the  lands, 
and  lockspitted  them  with  a  view  to  distribu- 
tion : — Held,  that  the  Commissioners  by  their 
acts    had    waived    the    formal    proposal    aitd 
acceptance    contemplated    by    the    letter    of 
November  11,  1907,  and  had  ratified  the  con- 
tract already  agreed  to  by  the  vendor  prior  to 
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the  crucial  date.  In  re  Fetherstonhaugh'  s 
Estate 

Wylie,  J.,  [1909]  1 1.  R.  232  ;  43 1.  L.  T.  R  176 

17. Date  of  agreement  lor  purchase.] 

Where,  after  preliminary  negotiations,  the  Land 
Commission,  pursuant  to  the  provisions  of 
section  6  of  the  Irish  Land  Act,  1903,  made  a 
formal  proposal  to  purchase  an  estate  at  a 
specified  sum,  subject  to  certain  clauses  and  con- 
ditions therein  mentioned,  and  (inter  alia)  to  the 
following  clause  : — "  The  date  of  the  agreement 
to  purchase  shall  be  the  date  on  which  the  Land 
Commission,  by  order,  declare  that  the  statutory 
conditions  and  the  conditions  of  this  proposal 
have  been  fulfilled,  and  that  they  agree  to  pur- 
chase the  estate  at  the  estimated  price  " — and 
the  acceptance  of  the  proposal  was  duly  signed 
by  the  vendor,  and  lodged  with  the  Land  Com- 
mission, but  the  order  of  the  Land  Commission 
had  not  yet  been  made  : — Held,  that  the  above 
clause  was  of  the  nature  of  an  interpretation 
clause,  defining  the  meaning  of  the  words  "  date 
of  the  agreement  "  where  they  occurred  in  other 
clauses  of  the  proposal,  and  that  the  agreement 
for  purchase  of  the  estate  was  entered  into, 
within  the  meaning  of  section  48  (3),  on  the  date 
when  the  acceptance  of  the  proposal  was  signed 
by  the  vendor,  or,  at  latest,  when  it  was  lodged 
with  the  Land  Commission.  In  re  Pollok's 
Estate  Wylie,  J.,  [1909]  1  I.  R.  109  ; 

43  I.  L.  T.  R.  156 

18.  Date  of  sale — Estate  "  so  circum- 
stanced that  it  would  ...  6c  sold  without  the 
consent  of  the  owner  as  to  price  " — Date  of  ascer- 
tainment— Land  Purchase  Acts — Irish  Land  Act, 
1903  (3  Edw.  VII.,  c.  37),  a.  48  (4).]  The  date 
of  sale  is  the  date  to  be  applied  in  considering 
whether  an  estate  is  so  circumstanced  that  it 
would,  independently  of  the  Act  of  1896,  be 
sold  without  the  consent  of  the  owner  as  to 
price,  within  the  meaning  of  section  48  (4) 
of  the  Land  Act,  1903.  An  absolute  order 
for  the  sale  of  an  estate  by  the  Land  Judge 
was  in  force  at  the  date  of  the  passing  of  the  Land 
Act,  1903,  the  estate  being  then  insolvent.  The 
petition  for  the  sale  of  the  estate  was  dismissed 
on  November  11, 1903.  The  owner  subsequently 
took  proceedings  in  the  Land  Commission,  and 
sold  the  estate  to  the  tenants  under  the  Act 
of  1903.  At  the  time  of  the  proceedings  and 
sale  in  the  Land  Commission  the  estate  was 
solvent : — Held,  affirming  the  decision  of 
Ross,  J.,  that  the  exceptions  in  section  48  (4) 
of  the  Irish  Land  Act,  1903,  did  not  apply, 
and  that  the  bonus  was  payable.  In  re  Barton's 
Estate  Ross,  J.,  App.,  [1909]  1  I.  R.  205  ; 

App.,  [1910]  1  r.  R.  100  ; 
43  I.  h.  T.  R.  189,  193  ;  App.  268 

19. Death   of   vendor   tenant-for-ilfe- 

Prior  to  completion  of  sale — Irish  Land  Act,  1903 
(3  Edw.  VII.,  c.  37),  s.  iS— Irish  Land  Act,  1904 
(4  Edw.  VII.,  c.  34),  s.  3.]  Where  a  tenant,  for- 
life,  who  had  entered  into  agreements  for  sale 
to  the  occupying  tenants  under  the  provisions 
of  the  Irish  Land  Act,  1903,  died  before  the 
Estates  Commissioners  had  declared  the  lands 
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comprised  in  the  originating  application  fit  to  be 
regarded  as  a  separate  estate  for  the  purposes 
of  the  said  Act,  and  the  proceedings  for  sale 
were  continued  in  the  name  of  the  suooessor- 
in-title  : — Held,  that  the  bonus  was  payable  to 
the  personal  representative  of  the  deceased 
tenant-for-life.  In  re  Powell's  Estate 
Wylie,  J.,  [1908]  1  I.  R.  15  ;  41  I.  L.  T.  R.  210 

20. Death   of   vendor   tenant-for-life— 

Hefusal  of  Estates  Commissioners  to  sanction 
full  advances  a/pplied  for — Agreement  by  tenants 
to  pay  difference  in  cash — Lodgment,  by  direction 
of  the  Estates  Commissioners,  of  fresh  purchase 
agreements,  signed  by  successor-in-title — Bonus — 
To  whom  payable."]  A  vendor,  entitled  as  tenant- 
for-life,  entered  into  agreements  with  his  tenants 
for  the  sale  to  them  of  their  holdings  under 
the  Land  Purchase  Acts.  The  sale  of  the 
greater  portion  of  the  estate  was  duly  completed, 
six  holdings  being  temporarily  excluded  from  the 
declared  "  estate,"  three  on  account  of  un- 
satisfied requisitions  and  three  because  the 
Estates  Commissioners  refused  to  sanction  the 
full  advances  applied  for  by  the  tenants.  The 
vendor  died  and  the  proceedings  were  carried 
on  in  the  name  of  his  successor-in-title.  The 
requisitions  in  respect  of  the  first  three  holdings 
were  subsequently  discharged,  and  the  tenants 
of  the  other  three  holdings  agreed  to  pay  in  cash 
the  difference  between  the  purchase  money 
mentioned  in  their  respective  agreements  and 
the  amounts  which  the  Estates  Commissioners 
were  willing  to  advance.  By  direction  of  the 
Estates  Commissioners,  fresh  purchase  agree- 
ments were  lodged  in  respect  of  the  latter  in 
substitution  for  the  original  purchase  agreements. 
These  were  signed  by  the  successor-in-title  and 
by  the  tenants  respectively.  The  six  holdings 
were  then  declared  an  "  estate  "  and  the  sale 
completed.  On  a  question  arising  as  to  who  was 
entitled  to  the  bonus  payable  in  respect  of  these 
six  holdings : — Held,  that  the  entire  bonus  was 
payable  to  the  executor  of  the  vendor,  there 
being  no  question  as  to  the  agreements  in  respect 
of  the  first  three  holdings,  and  as  to  the  agree- 
ments in  respect  of  the  other  three  holdings 
on  the  ground  that  the  agreements  that  were 
carried  out  were  the  contracts  of  the  original 
tenant-for-life.  Marquess  of  Waterford's  Estate 
L.  C,  48  I.  L.  T.  R.  184 

21. Estate  including  untenanted  land — 

Demesne  land  and  town  tenancies — "  Separate 
estate  " — Section  48  (1) — Percentage  on  purchase- 
money — Vendor — Trustees.']  Subject  to  the 
limitations  contained  in  section  10  of  the  Irish 
Land  Act,  1903,  the  Estates  Commissioners  have 
complete  control  over  what  shall  or  shall  not  be 
declared  by  them  fit  to  be  regarded  as  a  separate 
•estate.  Consequently,  where  the  Land  Commis- 
sion have,  under  section  6,  purchased  an  estate 
which  includes  untenanted  land,  demesne  land, 
and  town  tenancies,  it  is  open  to  the  Estates 
Commissioners,  in  the  exercise  of  their  discretion, 
to  declare  the  same  fit  to  be  regarded  as  a 
separate  estate.  The  word  "  may  "  in  section 
48  (1)  imposes  a  duty  on  the  Land  Commission 
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which  must  be  fulfilled,  provided  the  circum- 
stances pointed  to  in  the  statute  exist.  Conse- 
quently, in  the  case  of  an  estate  purchased  under 
section  6,  which  the  Estates  Commissioners  have 
declared  fit  to  be  regarded  as  a  separate  estate, 
it  is  mandatory  on  the  Land  Commission  to  pay 
the  percentage  referred  to  in  section  48  ( 1).  The 
term  "  vendor  "  in  section  48  (1)  adopting  the 
language  of  Boss,  J.,  in  The  Marquis  of  Ely's 
Estate  (38  I.  L.  T.  R.  49),  includes  all  classes  of 
persons  or  bodies  corporate  who  can  sell  Tmder 
the  Land  Purchase  Acts,  and  includes  trustees, 
express  or  constructive.  King-Harman  Estate 
L.  C,  38  I.  L.  T.  R.  102  ;  4  N.  L  J.  R.  165 ; 
5  N.  I.  J.  R.  66 

22. Estate  insolvent  as  to  capital  and 

income — Order  for  sale  in  force  at  passing  of 
Land  Act  of  1903 — Portion  of  estate  purchased 
solvent  as  to  income — Percentage  under  section  48 
of  Irish  Land  Act,  1903  (3  Edw.  TIL,  c.  37), 
payable  to  vendor.]  At  the  date  of  the  passing  of 
the  Land  Act,  1903  (3  Edw.  VII.,  c.  37),  an 
absolute  order  for  sale  by  the  Land  Judge  was 
in  force  in  respect  of  the  estate  of  0.,  which  was- 
then  insolvent  both  as  to  capital  and  as  to 
income.  In  1904  a  portion  of  the  article  was  sold 
by  the  Land  Judge  to  C,  who  re-sold  the  same 
to  the  occupying  tenants,  under  the  Act  of  1903. 
The  estate  in  the  ownership  of  C,  was  solvent  as 
to  income  ;  but,  on  a  sale  by  0.  to  the  tenants, 
the  purchase-money,  after  redemption  of 
superior  interests,  proved  insufiicient  to  dis- 
charge the  redemption  value  of  a  Board  of  Works 
loan  : — Held  (affirming  the  decision  of  Ross,  J.), 
that  the  percentage  on  the  purchase -money 
under  section  48  of  the  Land  Act,  1903,  was 
payable  to  C.'s  executors.  In  re  Carroll's  Estate 
Ross,  J.,  [1906]  1  I.  R.  661  ; 
App.,  [1907]  1 1.  R.  148  ;  40  \.  L.  T.  R.  231  ; 
41  I.  L.  T.  R.  30 

23. Estate  insolvent  as  to  Income  of 

some  undivided  shares,  but  solvent  as  to  others— 
Percentage.]  Where  H.  had  mortgaged  his  un- 
divided shares  of  an  estate  which  was  afterwards 
sold  under  the  Irish  Land  Act,  1903,  and  at 
the  date  of  the  sale,  owing  to  the  mortgage,  no 
rents  or  profits  were  payable  in  respect  of  these 
shares  to  the  Official  Assignee  in  Bankruptcy 
of  H.,  in  whom  the  same  were  then  vested 
subject  to  the  mortgage,  but  the  other  shares 
were  solvent  as  to  income  : — Held,  that  the 
estate  was  not  within  the  proviso  in  section  48  (1) 
of  the  Irish  Land  Act,  1903,  and  that  the  pro- 
portion of  the  percentages  payable  in  respect 
of  the  shares  of  H.  shall  be  paid  to  the  official 
assignee,  and  not  to  the  mortgagee.  Be 
Minhear's  Estate  (38  I.  L.  T.  R.  215)  applied 
and  extended.     In  re  Bigg's  Estate 

Wylle,  J.,  52  I.  L.  T.  R.  192 

24 "  Estate  .  so    incumbered    that    the 

vendor  is  not  entitled  to  receive  for  his  own  use  any 
part  of  the  rents  or  profits  thereof  " — Irish  Land 
Act,  1903  (3  Edw.  VII.,  u.  37),  s.  48  (1)— ■ 
Proviso — Temporary  insolvency  as  to  income — 
Date  of  ascertainment.]  "  Estate,"  in  the  proviso 
to  section  48  (11  of  the  Irish  Land  Act,  1903, 
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"  where  an  estate  is  so  incumbered,"  means 
the  estate  as  defined  in  section  98.  Solvency 
as  to  income  at  the  date  of  sale  is  the  test  to  be 
applied  in  considering  whether  an  estate  is  so 
incumbered  that  the  vendor  is  not  entitled  to 
receive  for  his  own  use  any  part  of  the  rents  and 
profits  thereof ;  and  the  fact  that  a  receiver 
has  been  appointed  for  the  purpose  of  {inter 
alia)  paying  off  arrears  of  interest,  the  existence 
of  which  makes  the  estate  at  the  date  of  sale 
temporarily  insolvent  as  to  income,  does  not 
bring  the  case  within  the  proviso.  In  re  Earl 
of  Bandon's  Estate 
WyUe,  J.,  [1907]  1 1.  R.  226  ;  41 1.  T.  T.  R.  52 

25. Estate  solvent  as  to  the  tee,  hut 

insolvent  as  to  subsisting  life  estate — Irish  Land 
Act,  1903  (3  Edw.  VII.,  c.  37),  section  48  (1)]. 
An  estate  sold  under  the  Land  Purchase  Acts 
was  solvent  as  to  the  fee,  but  insolvent  as  to  the 
life  estate  of  the  vendor  : — Held,  that  the  estate 
was  so  encumbered  that  the  vendor  was  not 
entitled  to  receive  for  his  own  use  any  part  of 
the  rents  or  profits  thereof,  within  the  meaning 
of  the  proviso  to  section  48  (1)  of  the  Irish  Land 
Act,  1903,  and  that  the  bonus  should  be  added 
to  the  purchase-money,  and  not  paid  to  the 
vendor.     In  re  Nunn's  Estate 

Ross,  J.,  [1913]  1  I.  R.  411 

26. Final  order— /cisA  Land  Act,  1909, 

s.  6 — Irish  Land  Act,  1903,  ».  48 — Application 
for  payment  of  increased  percentage — Sale  to 
Congested  Districts  Board.]  Section  6  of  the 
Irish  Land  Act,  1909,  does  not  apply  to  a  case 
where,  before  the  coming  into  operation  of  the 
Act,  a  final  order  was  made  under  the  old  law 
fixing  the  amount  of  bonus,  and  payment  was 
made  to  the  vendor  of  that  amount.  In  re  Knox's 
Estate         WyUe,  J.,  App.,  [1910]  1 1.  R.  66, 68  ; 

44I.L.T.R.59 

27. Incumbered  estate — Sale  of — Vendor 

not  entitled  to  receive  any  part  of  rents  and 
profits — Tenant-for-life  —  Veridor — Settled  Land 
Act,  1882  (45  (fe  46  Vict,  c.  38),  s.  50— Irish 
Land  Act,  1903  (3  Edw.  VII.,  c.  37),  s.  48.1 
The  tenant-for-life  under  a  settlement  of  a 
settled  estate,  being  unable  to  discharge  the 
incumbrances  thereon,  assigned  his  life  interest 
to  his  wife  in  consideration  of  her  undertaking 
to  discharge  the  incumbrances  and  to  indemnify 
him  against  the  same.  Subsequently  the 
husband  and  wife,  as  vendors,  sold  the  estate 
under  the  Irish  Land  Act,  1903  : — Held,  by  the 
Court  of  Appeal,  reversing  the  decision  of 
Wyhe,  J.  ([1907]  1  L  R.  483),  that  the  estate 
came  within  the  definition  in  the  proviso  in 
section  48  (1)  of  the  Act  of  1903,  and  that  the 
bonus  should  be  added  to  the  purchase -money. 
In  re  Boberts'  Estate 

Wylie,  J.,  [1907]  1 1.  R.  483  ;  41 1.  L.  T.  R.  192  ; 
App.,.  [1908]  1  I.  R.  222 

28. Insolvent  estate — Absolute  order  for 

sale — Dismissal  of  petition — Irish  Land  Act,1903 
(3  Edw.  VII.,  c.  37),  s.  48  (4).]  An  absolute 
order  for  the  sale  of  an  insolvent  estate  was 
made  by  the  Land  Judge  on  the  owner's  petition 
in  the  year  1887.    In  1891,  by  an  order  of  the 
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Land  Judge,  the  owner  was  given  liberty  to 
sell  to  the  tenants  through  the  Irish  Land 
Commission,  provided  the  incumbrancers  did 
not  object  to  such  sales,  the  petitioner  having 
carriage  (i.e.,  the  owner)  undertaking  to  apply 
to  have  the  petition  dismissed  so  soon  as  vesting 
orders  were  made  vesting  the  holdings  in  the 
tenants.  The  lands  were  sold  to  the  tenants 
under  the  Irish  Land  Act,  1903,  after  the 
passing  of  that  Act.  The  order  dismiss- 
ing the  petition  was  not  made  until  1910 : — 
Held,  by  Ross,  J.,  that  the  order  of  1891  was 
in  effect  a  conditional  order  for  the  dismissal 
of  the  petition,  that  the  order  for  sale  was  not 
in  force  at  the  date  of  the  passing  of  the  Irish 
Land  Act,  1903,  and  that  the  bonus  was,  there- 
fore, payable,  and  should  be  added  to  the 
purchase-money.  Held,  by  the  Court  of  Appeal, 
that  the  order  for  sale  was  in  force  up  to  the 
order  dismissing  the  petition  in  1910 ;  that 
"  so  circumstanced  "  in  the  second  branch  of 
s.  48  (4)  in  the  Irish  Land  Act,  1903,  means 
"  which  is  insolvent,"  and  that  accordingly  in 
the  present  case  no  bonus  was  payable.  In  re 
Eickson's  Estate        App.,  [1911]  1 1.  R.  301,  304; 

45  1.  L.  T.  R.  142 
29. Insolvent    estate    as    to    income — 

Vendor  entitled  to  annuity  charged  thereon — 
Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
s.  48  (1).]  Where  an  estate  sold  under  the  Land 
Purchase  Acts  was  insolvent  as  to  income,  but 
the  vendor  was  entitled  to  an  annuity  charged 
thereon,  which,  at  the  time  of  sale,  was  beiug 
regularly  paid  in  its  proper  priority : — Held, 
that  the  estate  was  not  so  incumbered  that  the 
vendor  was  not  entitled  to  receive  for  her  own 
use  any  part  of  the  rents  or  profits  thereof, 
within  the  meaning  of  the  proviso  to  s.  48  (1) 
of  the  Irish  Land  Act,  1903,  and  that  the  bonus 
should  be  paid  to  the  vendor.  In  re  Foster's 
Estate  Wylie,  J.,  [1912]  1 1.  R.  424 ; 

46  I.  L.  T.  R.  208 
30. Insolvent   estate — Irish  Land  Act, 

1903  (3  Edw.  VII.,  c.  37),  s.  48,  sub-s.  1— Vendor 
not  entitled  to  receive  any  part  of  the  rents  and 
profits — Large  arrears  of  interest  on  incum- 
brance.] At  the  date  of  the  sale  of  an  estate 
to  the  tenants  under  the  Irish  Land  Acts  a 
receiver,  who  had  been  appointed  at  the  request 
of  incumbrancers  by  a  former  owner  then  in 
possession  but  now  deceased,  continued  in 
receipt  of  the  rents  and  profits.  The  receiver's 
account  showed  an  annual  balance  of  £70  after 
payment  of  all  outgoings  and  interest  on 
incumbrances,  but  there  was  a  large  arrear  of 
interest  due  on  a  mortgage,  six  years  of  which 
would  take  forty-eight  years'  purchase  of  the 
surplus  to  wipe  out : — Held,  that  the  estate 
came  within  the  definition  in  the  proviso  in 
s.  48,  (1)  of  the  Irish  Land  Act,  1903,  and  that 
the  bonus  should  be  added  to  the  purchase- 
money.  In  re  Bandon's  Estate,  [1907]  1  I.  R. 
226,  distinguished.     In  re  Nugent's  Estate 

Ross,  J.,  [1912]  1  I.  R.  488 

31  Insolvent  estate — Owner  of  estate  also 

ovmer  of  a  charge — Percentage  under  Irish  Land 
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Act,  1903  (3  Edw.  VII.,  c.  37),  s.  48.]  H.  was 
the  owner  of  a  fee-simple  estate,  subject  to  two 
charges  created  by  the  will  of  a  former  owner, 
one  of  £1,330  in  favour  of  H.,  and  the  other  of 
£2,500  in  favour  of  his  sister.  An  ateolute  order 
for  sale  had  been  made  by  the  Land  Judge,  and 
was  in  force  at  the  date  of  the  passing  of  the 
Land  Act,  1903.  After  the  passing  of  the  Act 
of  1903  the  petition  for  sale  was  dismissed,  and 
the  estate  was  sold  to  the  tenants  under  the 
Land  Act  of  1903.  The  purchase-money  was 
insufficient  to  pay  off  the  two  charges  : — Held 
(by  Sir  Samuel  Walker,  C,  and  KtzGibbon, 
L. J. ;  dissentiente,  JH.olmes,  L.J. ),  affirming  the 
decision  of  Ross,  J.,  that,  having  regard  to  the 
position  of  H.  as  owner  of  the  charge,  the  vendor 
was  entitled  to  the  percentaije  nnd«v  .oection  48 
of  the  Land  Act,  1903.  In  re  Holmes'  Estate 
Ross,  J.,  App.,  [1907J  1  I.  R.  1,  139  ; 
40 1.  L.  T.  R.  247  ;  41 1.  L.  T.  R.  29 
[But  see  now  Land  Act,  1909,  s.  31.] 

32. Intervening  interest — Calculation  of 

boniis.']  The  percentage  payable  to  vendors  of 
estate  under  section  48  of  the  Irish  Land  Act, 
1903,  is  properly  calculated  at  12  per  cent,  on 
the  entire  purchase-money,  without  any  deduc- 
tion in  respect  of  sums  applicable  to  the  redemp- 
tion of  intervening  interests.  Holmes'  Estate 
L.  C,  41  L  L.  T.  R.  164 

33. Judicial    rent   fixed    or    agreed   to 

since  the  passing  of  the  Act  of  1896 — Bona  fide 
transaction — Purchase  agreement  entered  into 
between  the  date  of  lodgment  of  fair  rent  agreement 
and  date  of  filing  thereof.]  In  order  to  entitle  a 
vendor,  selfing  under  the  Land  Purchase  Acts, 
to  a  bonus  calculated  under  the  first  column 
of  the  Bonus  Schedule  to  the  Irish  Land  Act, 
1909,  the  agreement  fixing  the  judicial  rent  of  the 
holding  for  a  second  term  must  be  a  real  and 
bona  fide  transaction  intended  to  be  acted  upon 
if  the  sale  should  fall  through,  and  not  one 
entered  into  for  the  sole  and  indirect  object  of 
increasing  the  amount  of  the  bonus.  The  fact 
that  the  purchase  agreement  is  entered  into 
between  the  date  of  the  lodgment  of  the  fair 
rent  agreement  with  the  Land  Commission, 
and  the  date  of  the  filing  thereof,  does  not  per  se 
prevent  the  latter  from  being  treated  as  a  judicial 
rent,  fixed  or  agreed  to  since  the  passing  of  the 
Act  of  1896,  for  the  purposes  of  the  Bonus 
Schedule  : — Qucere,  where  a  second-term  judicial 
rent  is  bona  fide  fixed,  does  the  fact  that  it  is  of 
the  same  amount  as  the  first-term  rent  prevent 
the  case  from  coming  under  the  first  column 
of  the  Bonus  Schedule,  in  the  event  of  the  sale 
of  the  holding  being  carried  out  under  the  Land 
Purchase  Acts  ?     In  re  0' Gorman's  Estate 

L.  C,  Wylie,  J.,  [1911]  1 1.  R.  243  ; 
45  I.  L.  T.  R.  19,  177 

34. Pending  purchase  agreement— Land 

Law  (Ireland)  Act,  1896,  s.  35  (1) — Irish  Land 
Act,  1909,  ss.  3,  6, 12  (1) — Unwillingness  of  Land 
Commission  to  sanction  advance  applied  for — 
Direction  to  enter  into  a  substituted  agreement — 
Estates  Commissioners — Finance.]  M.,  whose 
estate  was  being  sold  to  his  tenants  direct  under 
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the  Irish  Land  Act,  1903,  signed  a  purchase- 
agreement  with  P.,  one  of  his  occupying  tenants 
on  January  1,  1908,  the  purchase-money  being 
£1,279.  On  December  14,  1909,  the  Commis- 
sioners notified  M.  that  they  would  advance 
only  £1,000,  and  asked  would  he  accept  this 
sum,  which  M.  refused  to  do  unless  P.  advanced 
the  balance  of  the  purchase -money  in  cash. 
P.  at  first  refused  to  advance  the  balance  in 
cash,  but  on  the  Commissioners  threatening  to 
make  »  formal  order  of  dismissal,  he  agreed  to 
do  so ;  whereupon,  on  October  20,  1910,  the 
Commissioners  issued  a  ruling  requiring  a  fresh 
purchase-agreement  in  substitution  for  the 
original  purchase-agreement  to  be  lodged, 
providing  for  the  payment  in  CEish  of  the  balance 
of  the  purchase-money,  and  such  agreement 
was  accordingly  lodged : — Held,  by  the  Court  of 
Appeal  (reversing  the  decision  of  Wylie,  J.), 
that  the  last  agreement  should  be  financed  as  a 
pending  purchase-agreement,  and  that  the 
percentage  was  payable  on  the  amount  advanced 
at  the  rate  of  12  per  cent.  In  re  Macnamara's 
Estate 
App.,  [1912]  1  I.  R.  38  ;  45  I.  L.  T.  R.  276 
35. Purchase  of  an  estate  by  the  Con- 
gested Districts  Board  frrnn  the  Land  Judge 
under  section  77 — Bonv.s — Land  Act,  1903,  ss.  48 
and  98  (1).]  An  application  for  the  payment 
out  of  the  percentage  referred  to  in  section  48 
of  the  Irish  Land  Act,  1903,  cannot  be  enter- 
tained unless  there  is  evidence  that  the  Estates 
Commissioners,  in  cases  that  come  within  their 
jurisdiction,  have  declared  that  the  lands, 
which  are  the  subject-matter  of  the  sale,  are  fit 
to  be  regarded  as  a  separate  estate  for  the 
purposes  of  the  Act,  or  that  the  Congested 
Districts  Board,  in  cases  that  come  within  their 
jurisdiction,  have  made  a  similar  declaration. 
Re  the  Estate  of  Patrick  M.  Leonard  and  Mary 
E.  Leonard,  finally  continued  in  the  name  of  the 
Alliance  Insurance  Co.,  Ovmers  and  Petitioners 
L.  C,  38  I.  L.  T.  R.  204 

36. Sale  by  person  prima  facie  entitled 

to  sell  within  s.  17,  but  eventually  proving  to 
have  no  power  to  sell — To  whom  payable  ?  ] — 
Though  a  person  may  sell  land  under  the  Land 
Purchase  Acts  with  the  utmost  bona  fides  and  the 
strongest  primd  facie  evidence  of  title  he  cannot 
be  entitled  to  the  bonus  as  a  vendor,  if,  at  the 
time  of  sale,  he  had  no  sufficient  interest  in  the 
land  to  give  him  a  power  to  sell.  In  such  a  case 
the  bonus  must  be  paid  to  the  person  who  is 
eventually  proved  to  be  the  person  who  had 
power  to  sell.     In  re  Brew's  Estate 

WyUe,  J.,  [1912]  II.  R.  22  ;  46  I.  L.  T.  R.  39 

37. Sale   by   tenant-for-life — Trust  for 

sale — Costs — Settled  Land  Acts,  1882,  s.  63 ; 
1884,  s.  7.]  Even  though  there  are  trustees 
in  existence  who  could  carry  out  the  sale,  and 
though  the  effect  will  be  to  alter  the  destination 
of  the  bonus,  the  Court  may,  where  lands  are 
held  under  a  trust  for  sale,  grant  permission 
under  s.  7  (2)  of  the  Settled  Land  Act,  1884,  to 
exercise  the  powers  of  a  tenant-for-life  for  the 
purpose  of  effecting  a  sale  under  the  Irish  Land 
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Acts,  to  the  persons  beneficially  entitled  to  the 
income  for  the  time  being,  where  it  considers 
such  a  course  to  be  for  the  benefit  of  all  parties, 
but  it  will  direct  such  persons  to  pay  the 
costs  of  all  parties  to  the  application  out  of 
the  bonus,  lever's  Settlements  (  [1904]  1  I.  R. 
492)  followed.     Finch  v.  Jones 

M.  B.,  [1912]  I.  R.  388 

38. Sale  of  estate  to  tenants  by  Land 

Judge— -TmA  Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
iS.  48.]    An  estate,  the  subject  of  an  absolute 
order  for  sale  in  the  Land  Judges'  Court,  was 
sold  by  the  Land  Judge  to  the  occupying  tenants, 
the  proceedings  being  instituted  by  a  proposal 
and  application  under  Form  34a,  the  purchase- 
money  being  furnished  by  means  of  advances 
of  money  in  the  manner  provided  by  section  27 
of  the  Irish  Land  Act,  1903  ;  but  no  declaration 
having  been  made  by  the  Estates  Commissioners 
that  the  estate  was  fit  to  be  regarded  as  a 
separate  estate  for  the  purposes  of  the  Act : — 
Held,  by  Ross,  J.,  and  the  Court  of  Appeal,  that 
the  sale  was  not  the  sale  of  an  estate  under  the 
Act  of  1903  within  the  meaning  of  section  48  (1) 
of  that  Act,  and  that  the  bonus  or  percentage 
mentioned  in  the  said  section  was  not  payable 
in  respect  of  such  sale.     In  re  Boyle's  Estate ; 
Fleuss,  Petitioner 

Ross,  J.,  App.,  [1909]  1  I.  R.  120,  278  ; 
43  1.  L.  T.  R.  135, 187 
39.  — ^  Sale  of  holding,  including  landlord's 
turbary— '  iJiyte  not  comprised  in  tenancy — 
Sale  for  one  entire  sum,  no  portion  of  price  being 
"  earmarked"  as  the  purchase-money  of  the 
turbary  rights — Percentage  scale  under  Schedule  1 
to  the  Irish  Land  Act,  1909.]  A  tenant  bought 
his  holding  from  his  landlord  for  £2,100,  the 
Land  Commission  advancing  £1,700,  and  the 
tenant  paying  £400  into  Court.  Withia  the 
ambit  of  the  tenant's  holding,  but  not  forming 
part  of  his  original  tenancy,  was  a  large  tract  of 
bog,  which  was  included  in  the  purchase  agree- 
ment, but  nothing  was  said  in  the  agreement  as 
to  any  "  earmarking  "  of  the  two  sums.  If  the 
purchase  price  of  the  holding  was  £1,700,  a 
bonus  at  the  rate  of  8  per  cent,  was  payable  to 
the  landlord  under  Schedule  1  to  the  Irish  Land 
Act,  1909  :  if,  on  the  oher  hand,  the  purchase 
price  was  £2,100,  no  bonus  was  payable : — 
He!i,that  the  sums  of  £1,700  and  £400  could  not 
be  "earmarked"  as  the  respective  prices  of 
the  holding  and  the  landlord's  turbary  rights ; 
that  the  purchase  price  of  the  holding  was 
£2,100 ;  and  that,  consequently,  no  bonus  was 
payable.     Ormathwaite' s  Estate 

Ross,  J.,  [1916]  1  I.  R.  62 

40. Sale  to  Congested  Districts  Board — 

Percentage —  Payment  of —  Practice —  Notice — 
Land  Act,  1903,  s.  48.]  Where  in  a  Land  Judge's 
matter  portion  of  the  lands  comprised  in  the 
absolute  order  were  sold  to  the  Congested 
Districts  Board,  and  were  by  them  declared  fit 
to  be  regarded  as  a  "  separate  estate  "  for  the 
purposes  of  the  Irish  Land  Act,  1903,  and  where 
it  apjwared  that  the  said  lands  were  solvent  at 
the    time  of   sale,  on   an  application   by  the 
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solicitors  having  carriage  to  the  Judicial  Com- 
missioner for  an  order  declaring  that  the  per- 
centage mentioned  in  section  48  of  the  Irish 
Land  Act,  1903,  was  payable  in  respect  of  the 
"  estate  "  so  sold  by  the  Land  Judge  to  the 
Congested  Districts  Board,  and  directing  that 
the  amount  of  such  percentage  be  paid  to  the 
credit  of  the  Land  Judges'  matter,  an  order 
was  made  accordingly.  In  such  applications 
notice  need  not  be  served  on  the  Treasuiy 
unless  by  direction  of  the  Judicial  Commissioner. 
In  re  Healy  and  Gahalin,  Trustees  of  the  Will  of 
Burhe,  Deceased,  Owners  ;    Lynch,  Petitioner 

L.  C,  38  I.  L.  T.  R.  258 

41. Solvency  of  estate  as  to  income — 

Arrears  of  interest  on  charge — Income  of  demesne 
lands— Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
a.  48  (1).]  In  ascertaining  whether  an  estate 
sold  under  the  Land  Purchase  Acts  is  solvent 
as  to  income,  within  the  meaning  of  the  proviso 
section  48  (1)  of  the  Irish  Land  Act,  1903,  the 
rule  is  that,  if  on  comparing  the  annual  iaoome 
which  the  vendor  was  entitled  to  receive  with 
the  annual  outgoings  which  he  was  liable  to  pay 
at  the  date  of  sale,  the  former  exceeds  the  latter, 
he  is  entitled  to  the  bonus,  notwithstanding  the 
fact  that  there  may  be  an  accumulation  of 
antecedent  arrears  of  a  charge.  In  re  Thompson's 
Estate  ([1912]  1  L  R.,  p.  466,  note)  applied.  In 
calculating  the  income  derived  from  the  estate, 
the  vendor  is  entitled  to  include  as  profit  income 
the  amount  of  the  law  valuation  of  demesne 
and  other  lands  in  hands.  Onn-Gunningham 
Estate  Wylie,  J.,  [1918]  1 1.  R.  446 

42. Solvent     estate— Insolvent    as     to 

part — Percentage  payable  to  vendor — Mortgagor 
and  mortgagee.]  An  estate,  declared  to  be  a 
separate  estate  for  the  purposes  of  the  Land 
Act,  1903,  and  sold  to  the  tenants  under  the 
provisions  of  that  Act,  was  solvent  as  a  whole, 
but,  in  respect  of  one  townlaud,  was  insolvent : — 
Held,  having  regard  to  the  provisions  of  section  3 
of  the  Land  Act,  1904,  that  the  vendor  was 
entitled  to  retain  for  his  own  use  and  benefit 
the  whole  of  the  percentage  or  bonus 
payable  under  section  48  of  the  Land  Act, 
1903,  to  the  exclusion  of  the  mortgagee 
of  the  insolvent  townland.  In  re  Ely's  Estate 
([1904]  1  I.  R.  66)  explained.  In  re  Hillas's 
Estate 

Ross,  J.,  [1911]  1  L  R.  11  ;  45 1.  L.  T.  R.  18 

43. Solvent    estate— Sale   of   portion— 

Purchase-money  thereof  insufficient  to  discharge 
incumbrances  affecting  whole — Act,  1903,  s.  48.] 
Where,  in  the  case  of  a  solvent  estate,  portion 
of  the  lands  therein  comprised  are  sold  under  the 
provisions  of  the  Irish  Land  Act,  1903,  and  where 
the  purchase -money  of  the  portion  sold  is 
insufficient  to  discharge  the  incumbrances 
affecting  the  whole,  the  portion  sold  is  not  "  an 
estate  so  incumbered  that  the  vendor  is  not 
entitled  to  receive  for  his  own  use  any  part  of 
the  rents  and  profits  thereof,"  within  the  mean- 
ing of  section  48  (1)  of  the  Irish  Land  Act,  1903. 
Accordingly,  in  such  a  case,  provided  the  vendor 
is  in  a  position  to  show  that  the  total  amount 
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of  the  incumbrances  affecting  the  entire  lands  is 
such  as  to  leave  him  a  clear  and  substantial 
margin  of  solvency,  he  is  entitled  to  receive  the 
percentage  on  the  purchase-money  advanced 
under  the  Land  Purchase  Acts  mentioned  in  the 
above  section.     Be  the  Estate  of  Sosa  Warburton 

L.  C,  39  I.  L.  T.  R.  200  ;    5  N.  I.  J.  R.  272 

44. Solvent  estate — Undivided  moiety  of 

estate  Insolvent — Life  estate  of  vendor  in  other  un- 
divided moiety  insolvent,  but  remainder  expectant 
thereon  solvent.']  Where,  in  the  case  of  an  estate 
sold  under  the  provisions  of  the  Irish  Land  Act, 
1903,  it  appeared  that  one  undivided  moiety  to 
which  the  vendor  was  absolutely  entitled  was 
insolvent,  and  that  the  life  estate  of  the  vendor  in 
the  other  undivided  moiety  was  insolvent,  but 
that  the  remainder  expectant  on  the  determina- 
tion of  the  vendor's  life  estate  in  the  latter  was 
solvent,  on  a  question  arising  as  to  whether  the 
bonus  was  payable  under  the  provisions  of 
section  48 : — Beld,  that  the  case  did  not  come 
within  the  provisions  of  section  48  (4),  and, 
accordingly,  that  the  bonus  was  payable. 
In  re  Howlin's  Estate 
Ross,  J.,  [1906]  1 1.  R.  300;  40  L  L.  T.  R.  99, 207 

45. Tenant-for-life  and  remaindeiman — 

Percentage  under  3  Edw.  VII.,  c.  37,  .■*.  48 — 
Vendor.]  The  percentage  payable  to  the  vendor 
of  an  estate  out  of  the  Land  Purchase  Aid  Pund 
under  section  48  of  the  Irish  Land  Act,  1903, 
where  the  vendor  is  tenant-for-life  only,  or  a 
trustee  for  sale,  is  bound  by  the  trusts  of  the 
settlement.  Semble,  the  powers  of  sale  conferred 
by  the  Settled  Land  Acts  are  supplementary  to 
those  in  the  Land  Purchase  Acts.  In  re  Ely's 
Estate 

Ross,  J.,  [1904]  1  I.  R.  66  ;  38  I.  L.  T.  R.  49  ; 
4  N.  I.  J.  R.  106 
[But  see  now  Iiish  Land  Act,  1904, 
4  Edw.  VIl,  c.  34.] 

46.  • Tenant-for-life — Assignment  of  one- 
third  of  life  estate — Reservation  of  rights  as  life 
tenant.]  Where  an  estate  had  been  sold  under 
the  provisions  of  the  Irish  Land  Act,  1903,  and 
it  appeared  that  the  vendor,  who  was  a  tenant- 
for-life,  had,  in  1902,  assigned  one  undivided 
third  part  or  share  of  his  interest  to  trustees 
upon  trust  for  F^  J.  M.  by  a  deed  containing  a 
clause  which  provided  that  the  vendor  should 
not  be  thereby  prevented  from  exercising  all  or 
any  of  his  rights  and  powers  as  tenant-for-life  in 
the  usual  and  proper  manner ;  on  a,  question 
arising  as  to  whether  the  vendor  was  entitled 
to  more  than  two-thirds  of  the  percentage 
payable  vmder  section  48 : — Held,  that  he  was 
entitled  to  the  entire  percentage  for  his  own  use 
and  benefit.     Singleton's  Estate 

L.  C,  40  I.  L.  T.  R.  175 

47. Tenant-for-life   who    has   assigned 

his  life  estate^"  Landlord ' ' — Land  Law  ( Ireland) 
Act,  1887  (50  <fc  51  Vict.,  c.  33),  <,.  34.]  A  tenant- 
for-life  who  has  assigned  his  life  estate  is  a 
"  landlord  "  for  the  purpose  of  a  sale  direct  to 
his  tenants  under  the  Land  Purchase  Acts. 
In  re  Ker's  Estate 
Wylle,  J.,  [1908]  1  L  R.  293  ;  42  I.  L.  T.  R.  10  3 
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— ^  Assignment    of   life   estate  —  Vendors — 

Settled  Land  Act,  1882  (45  &  46  Viet., 

c.   38),  s.    50— Irish   Land  Act,  1903 

(3  Edw.  VII.,  0.  37),  s.  48 

WyUe,  J.,   1907]  1  L  R.  483  [Rev.] ; 
L.  C,  41  L  L.  T.  R.  192  ;  [1908]  1 1.  R.  222 
See  Land  Puiehase  Acts — ^Bonus.    27. 

LAND     PURCHASE     ACTS  —  COMPULSORY 
PURCHASE. 

1. Congested  Districts  Board — Estates  in 

congested,  districts  county — Statutory  powers — 
Ultra  vires— Bona  fide  belief  in  suitability  of 
estates — Materials  for  forming  such  belief — Onus 
of  proof— Irish  Land  Act,  1909,  ss.  59,  60.] 
Shortly  after  the  coming  into  operation  of  the 
Irish  Land  Act,  1909,  the  Congested  Districts 
Board  for  Ireland,  having  been  requested  by  a 
land  league  and  a  rural  district  council  and  by 
a  memorial  from  tenants  on  the  estates,  com- 
menced proceedings  with  a  view  to  ascertaining 
the  values  and  to  purchase  voluntarily  seven 
separate  estates  of  the  Marquis  of  C.  in  the 
congested  districts  county  of  G.,  but  all  of  which 
estates  were  not  congested.  In  December,  1910, 
the  Board  directed  that,  with  a  view  to  purchase, 
particulars  of  the  estates  should  be  ascertained ; 
and  their  proposals  to  purchase  voluntarily 
having  been  declined,  the  Board  sent  inspectors 
who  made  valuations,  the  results  of  which  were 
in  November,  1911,  communicated  to  the 
Board  by  one  of  its  paid  members,  who  then 
explained  to  its  members  the  summaries  of 
valuation,  and  advised  the  Board  to  purchase  the 
estates  compulsorily.  By  his  action  to  restrain 
the  Board  from  compulsorily  acquiring  his 
land  the  plaintiff  alleged  that  the  Board  was 
acting  ultra  vires  of  its  statutory  powers,  and 
although  not  alleging  dishonesty,  asserted  that 
the  Board  had  not  acted  bona  fide  upon  sufficient 
materials  to  enable  it  to  judge  of  the  suitability 
of  the  estate  it  proposed  to  purchase  for  the 
purposes  authorised  by  statute  : — Held,  affirm- 
ing the  Court  of  Appeal,  that  the  respondent 
Board,  which  as  in  fact  did  not  decide  to  acquire 
the  estate  compulsorily  until  December,  1911, 
and  was  not  bound  to  hold  a  judicial  inquiry, 
had  then  sufficient  materials  before  it  to  enable 
them  to  judge  of  the  suitability  of  the  estate  for 
its  authorised  statutory  requirements,  and  that 
its  proceedings  were  not  ultra  vires.  Statement 
of  the  law  governing  the  legitimate  action  of 
administrative  bodies  authorised  by  statute  to 
acquire  land  compulsorily,  per  Earl  Lorebum. 
Dicta  in  Gard  v.  Commissioners  of  Sewers  of  the 
City  of  London,  28  Ch.  Div.  486,  explained,  per 
Lord  Atkinson.  Marquis  of  Clanricarde  v. 
Congested  Districts  Board  for  Ireland 

H.  L.,  49  I.  L.  T.  R.  42 

2. Costs    ol   sale — Discretionary  power 

to  award —  Exercise  of  discretion — Land  Law 
(Ireland)  Act,  1881  (44  <fe  45  Vict,  c.  49),  s.  50— 
Irish  Land  Act,  1909  (9  Edw.  VII.,  c.  42),  Part 
IV. — Land  Commission  Bules  of  March,  1897, 
Order  XLVI.,  Rule  1.]  The  Judicial  Com- 
missioner, in  exercising  his  discretionary  power 
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to  grant  or  refuse  to  an  owner,  whose  lands  have 
been  oompulsorily  aoc^uired  by  the  Land  Com- 
mission under  the  provisions  of  Part  IV.  of  the 
Irish  Land  Act,  1909,  the  costs  of  the  sale  as 
against  the  Land  Commission,  is  not  bound 
by  any  overriding  principle  of  law  entitling  the 
owner  to  be  allowed  such  costs  in  the  absence  of 
special  reasons  for  disallowing  them.  In  re 
Lord  Inchiquin's  Estate  (No.  2) 

App.,  [1915]  1 1.  R.  169  ;  48  I.  L.  T.  R.  251 

3.  Price — Application  by  owner  to  fix — 

Value  of  money — Date  as  of  which  taken — Irish 
Land  Act,  1909  (9  Edui.  VII.,  c.  42),  «.  63  (2).] 
On  an  application,  by  way  of  objection,  to  the 
Judicial  Commissioner  to  fix  the  price  to  be  paid 
for  an  estate  or  untenanted  laud  acquired  under 
the  compulsory  provisions  (Part  IV.)  of  the 
Irish  Laud  Act,  1909,  the  price  will  be  fixed 
having  regard  to  the  value  of  money  as  of  the 
date  of  the  hearing  of  such  application.  In  re 
Clanricarde's  Estate 

WyUe,  J.,  [1915]  1 1.  R.  422  ;  50 1.  L.  T.  R.  69 

LAND        PURCHASE        ACTS— CONGESTED 
ESTATE. 

1. Estate  purchased  by  Land  Commis- 
sion— Undertakings  by  tenants  to  purchase — Power 
of  Land  Commission  to  determine  tenancies — 
Congested  Districts  Board  (Ireland)  Ad,  1901 
(1  Edw.  VII.,  c.  34),  s.  1— Irish  Land  Act,  1903 
(3  Edw.  Vll.,  c.  37),  s.  12  (2)^Irish  Land 
Act,  1909  (9  Edw.  VII.,  c.  42),  s.  21.]  The 
powers  conferred  on  the  Irish  Land  Commission 
by  section  12  (2)  of  the  Irish  Land  Act,  1903, 
and  section  21  of  the  Irish  Land  Act,  1909, 
to  determine  tenancies,  where  they  have 
purchased  a  congested  estate,  can  be  exercised 
by  them,  where  the  tenancies  proposed  to  be 
determined  are  non-judicial,  notwithstanding 
the  fact  that  undertakings  by  the  tenants  to 
purchase  their  holdings  have  been  signed  prior 
to  the  purchase  of  the  estate  by  the  Land 
Commission.  Qucere,  can  these  powers  be 
exercised  in  the  ease  of  judicial  tenancies  ? 
In  re  Irish  Land  Commission,  formerly  Mahony's 
Estate 
Wylle,  J.,  [1911]  1 1.  R.  42  ;  44  I.  L.  T.  R.  259 

2. Estate  situated  in  a  congested  dis- 
tricts county — Restrictions  as  to  sale  of — Section 
58  (2),  proviso — Construction — Originating  request 
lodged  with  Land  Commission  prior  to  crucial 
date — Agreement  for  purchase  entered  into  with 
Congested  Districts  Board  after  crucial  date — 
Bonus— Irish,  Land  Act,  1909  (9  Edw.  VII., 
c.  42) — Section  6  (2)  —  He-sale  — Financing — 
Section  13  (b)  ii— Section  3  (3).]  Section  58  (2) 
of  the  Irish  Land  Act,  1909  (9  Edw.  VII.,  c.  42), 
has  reference  only  to  the  sale  of  an  estate  by 
direct  sales  to  tenants  and  others  entitled  to 
purchase  holdings  or  parcels  under  the  Land 
Purchase  Acts,  whether  such  sales  are  carried 
out  pursuant  to  an  originating  application  or 
request,  and  the  absolute  and  general  prohibition 
contained  in  sub-section  1  stands  unaffected 
by  sub-section  2.    Where  an  originating  request 
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ESTATE — continued. 
has  been  lodged  with  a  view  to  the  sale  of  an 
estate  to  the  Land  Commission,  prior  to 
November  24,  1908,  and,  subsequently  to  that 
date,  an  agreement  for  the  purchase  of  the 
estate  is  entered  into  with  the  Congested 
Districts  Board,  such  an  agreement  comes  within 
the  scope  of  section  6  (2)  of  the  Irish  Land  Act 
1909,  and  a  bonus  of  12  per  cent,  will  be  payable. 
In  re  Pringle's  Estate 
Wylie,  J.,  [1910]  1 1.  R.  183  ;  44 1.  L.  T.  R.  161 

3. Expenditure    thereon    from    reserve 

fund — Section   43    (2)   and   (3) — Recoupment — 
Obligation  on   Treasury  to  make  regulations — 
Section  44.]    Where  the  Estates  Commissioners 
proposed  to  purchase  an  estate  under  the  pro- 
visions of  section  6  of  the  Irish  Land  Act,  1903, 
which  was  a  congested  estate  within  the  meaning 
of  that  section,  and  on  which,  in  their  opinion, 
a  considerable  expenditure  from  the  reserve  fund 
was  expedient  and  necessary,  and  further  pro- 
posed, with  the  consent  of  the  owner,  to  certify 
to  the  Lord  Lieutenant  that  the  purchase  and 
re-sale  of  the  estate  were  desirable  in  view  of  the 
wants  and  circumstances  of  the  tenants  thereon, 
and,  in  the  event  of  the  Lord  Lieutenant  deter- 
mining that  a  loss  might   be  incurred  on  the 
re-sale  thereof    within    the  limits  permissible 
under  section  44,  to  offer  to  the  owner  a  certain 
sum   for   the   estate ;     on   questions   arising — 

(1)  whether,  under  section  43,  it  was  within  the 
sole  discretion  of  the  Treasury  to  give  or  withhold 
by  regulations  the  benefit  of  recoupment  referred 
to    in    sub-section    3     of   that   section  ?    and 

(2)  whether,  in  the  event  of  any  sums  being 
expended  from  the  reserve  fund  for  the  benefit 
or  improvement  of  the  estate,  such  sums  would 
be  made  good  by  the  National  Debt  Com- 
missioners by  advances  to  the  Land  Com- 
mission for  repayment  to  the  reserve  fund, 
pursuant  to  section  43  (2)  and  (3)  ?—Held 
( 1 )  that  under  section  43  an  obligation  is  imposed 
on  the  Treasury  to  make  regulations  which  meet 
the  exigencies  of  the  case,  and  that  they  are 
bound  to  fulfil  this  obligation  ;  and  (2)  that  it 
is  the  enhanced  price  of  parcels  consequent  on 
improvements  that  is  referred  to  in  section  43  (3), 
and,  aooordingly,  that  any  sums  expended  out 
of  the  reserve  fund  on  the  improvement  of 
parcels  of  the  estate,  should,  if  the  sale  of  such 
parcels  resulted  in  an  enhanced  price,  be  re- 
couped in  the  manner  provided  for  by  sub- 
sections (2)  and  (3)  of  that  section,  to  the  extent 
represented  by  the  increase  of  price  of  the  said 
parcels  consequent  upon  such  improvement. 
In  re  Warden's  Estate 

Meredith,  J.,  [1906]  1 1.  R.  434  ;  40 1.  L.  T.  R.  104 

4. Sale— Consent  of  Congested  Districts 

Board— /»-M  Land  Act,  1909  (9  Edw.  VII., 
c.  42),  section  58  (2)—"  Estate."]  The  pro- 
hibition  in  the  Irish  Land  Act,  1909,  section 
58,  sub-sec.  2  (2),  of  thesale  of  a  congested  estate 
in  a  congested  districts  county  without  the  con- 
sent of  the  Congested  Districts  Board  prohibits 
the  sale  without  such  consent  of  any  part  of 
such  estate,  or  any  holding  thereon,  under  the 
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Land  Purchase  Acts,  or  any  of  them.  The 
word  "  estate  "  in  the  sub-section  means  land 
coming  within  the  definition  of  congested  estate 
in  section  6  (5)  of  the  Irish  Land  Act,  1903,  as 
amended  by  section  20  (1)  of  the  Irish  Land  Act, 
1909,  and  is  not  restricted  to  estates  declared 
to  be  such  by  the  Land  Commission  or  by  the 
Congested  Districts  Board.  Accordingly,  where 
the  owner  of  a  congested  estate  in  a  congested 
districts  county  entered  into  agreements  with 
the  tenants  on  part  of  it  for  the  sale  to  them  of 
their  holdings  under  the  Land  Law  (Ireland)  Act, 
1896,  and  the  Land  Purchase  Acts  incorporated 
therewith,  without  obtaining  the  consent  of  the 
Congested  Districts  Board,  the  Court  of  Appeal 
on  the  application  of  the  Board,  and  on  their 
undertaking  to  send  in  an  offer  to  purchase  the 
estate  within  a  year,  stayed  the  proceedings  for 
the  sale  of  these  holdings.  Be  Earlof  Erne's  Estate 
App.,  [1912]  I.  R.  77  ;  45  1  L  L.  T.  R.  285 

LAND  PURCHASE  ACTS— CONVERSION. 

1. Ademption — Devise    of    real    estate 

ty  landlord — Purchase  agreements  subsequent 
to  devise — Republication  of  will  by  codicil — 
Death  of  larullord  —  SubsequerU  sanction  of 
advance — Irish  Land  Act,  1903,  section  16 
(1).]  A  testator,  who  was  the  absolute 
owner  of  real  estates  in  Kildare  and  Dublin,  by 
his  will,  executed  in  1899,  devised  these  estates 
to  B.  B.  S.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainders  over, 
and  appointed  J.  T.  S.  his  residuary  legatee. 
On  January  1, 1906,  the  testator  signed  purchase- 
agreements  with  thirty-one  of  the  thirty-six 
tenants  occupying  holdings  on  his  Kildare  estate, 
for  the  sale  to  them  of  their  holdings  under  the 
Irish  Land  Act,  1903,  and  on  January  31 
swore  an  affidavit  verifying  an  originating 
application  to  the  Estates  Commissioners  to 
have  his  entire  Kildare  estate  declared  fit  to  be 
regarded  as  a  separate  estate.  On  February  1, 
1906,  the  testator  signed  purchase-agreements 
with  the  five  tenants  occupying  holdings  on  his 
Dublin  estate.  On  February  7,  1906,  the 
testator  executed  a  codicil  to  his  will,  whereby 
he  appointed  a  new  executor,  and  expressly 
confirmed  his  will  in  other  respects.  The 
testator  died  on  May  23,  1906,  having  in  the 
interval  between  the  execution  of  the  codicil 
and  his  death  signed  further  purchase  agree- 
ments with  three  of  the  five  remaining  tenants 
on  his  Kildare  estate.  The  Estates  Com- 
missioners did  not  sanction  the  advance  of  the 
purchase-moneys  for  the  two  estates  until  after 
the  death  of  the  testator : — Held,  by  the  Court 
of  Appeal  (affirming  the  decision  of  Barton,  J.), 
that  the  codicil  effected  a  republication  of  the 
will,  that  the  testator  intended  his  interest  in 
the  lands  devised  to  pass  to  R.  B.  S.,  and  that 
the  latter  was  entitled  to  a  life  estate  in  the 
purchase-moneys  of  the  lands  contracted  to  be 
sold  by  the  testator  in  his  lifetime,  with  re- 
mainders as  provided  by  the  will.  Quaere, 
whether,  having  regard  to  the  provisions  of 
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section  16  of  the  Irish  Land  Act,  1903,  the 
signiag  of  agreements  for  sale  of  lands  under 
that  Act  can  operate  as  a  conversion  of  lands 
devised  by  a  will  executed  by  the  vendor  prior 
to  the  date  of  the  agreements,  so  as  to  a 
adeem  a  specific  devise  ?  In  re  Sherlock" s  Estate 
([1899]  2  I.  R.  561,  591)  and  In  re  Doyle's  Estate 
([1907]  1  I.  B.  204)  considered.  Steele  v.  Steele 
Barton,  J.,  292 ;  App.,  [1913]  1  I.  R.  299 ; 
47  I.  L.  T.  R.  2M 

2. Sale  l)y  absolute  owner  — Death  of, 

prior  to  vesting  order — Claim  to  residue  of  purchase 
money  as  between  real  and  personal  representatives 
— Conversion — Land  Law  {Ireland)  Act,  1887 
(50  *  51  Vict.,  c.  33),  a.  14  (1)— Irish  Land  Act, 
1903  (3  Edu:  VII.,  c.  37),  s.  16  (1),  s.  24  (1).] 
Where  an  absolute  owner  of  lands,  who  has 
entered  into  agreements  for  the  sale  thereof 
under  the  Land  Purchase  Acts,  either  to  his 
tenants  direct  or  to  the  Land  Commission, 
dies  prior  to  the  vesting  of  the  lands  in  the 
purchaser,  the  claim  which  attaches  to  the 
purchase-money  under  the  order  attaching 
claims,  made  pursuant  to  the  provisions  of 
s.  14  (1)  of  the  Land  Law  (h-eland)  Act,  1887, 
and  s.  24  (1)  of  the  Irish  Land  Act,  1903,  or 
B.  16  (1)  of  the  Irish  Land  Act,  1903,  as  the 
case  may  be,  is  the  claim  of  the  personal  repre- 
sentative of  the  vendor  to  payment  of  the 
residue  of  such  purchase-money,  and  not  the 
claim  of  his  devisee,  where  he  has  devised  the 
lands,  or  of  his  heir-at-law,  where  he  dies 
intestate.  Steele  v.  Steele  ([1913]  1  L  R.  292, 
299)  considered.  In  re  Crolcer's  Estate 
Wylie,  J.,  [1913]  1 1.  R.  522  ;  48  I.  L.  T.  R.  10 

LAND  PURCHASE  ACTS— DISTRIBUTION  OF 
PURCHASE-MONEY. 

1. Annuity — Life  annuity  —  Retainer  of 

sufficient  money  to  meet — Objection  by  annuitant 
—Irish  Land  Act,  1903,  s.  24  (4).]  Where  the 
vendor  of  an  estate  which  had  been  sold  under 
the  Irish  Land  Act,  1903,  applied  that  a  sufficient 
amount  of  the  proceeds  of  the  sale  to  secure  the 
payment  of  a  life  annuity  charged  upon  the  lands 
sold  should  be  invested  by  the  Land  Commission 
pursuant  to  section  24  (4)  of  the  Act : — Held, 
that  this  course  should  be  adopted,  notwith- 
standing an  objection  by  the  annuitant,  who 
claimed  to  be  entitled  to  have  the  annuity 
redeemed  and  the  redemption  price  paid  out 
to  her.     In  re  Cotton's  Estate 

L.  C,  42  I.  L.  T.  R.  63 

2. Crown  rent — Payment  of  by  grantee 

under  patent  after  determination  of  his  interest 
in  the  lands  charged — Exclusive  charge."]  Where 
certain  lands  sold  under  the  Land  Purchase 
Acts  were,  with  other  lands,  subject  to  a  Crown 
rent  payable  under  a  patent,  and  where  it 
appeared  that  for  more  than  twenty  years  the 
rent  had  been  paid  by  the  Marquis  of  0.,  the 
grantee  under  the  patent,  although  his  interest 
in  the  lands  therein  comprised  had  long  since 
determined ;  on  an  application  to  charge  the 
rent  exclusively  on  lands  of  the  Marquis  of  0., 
pursuant  the  provisions  of  section  61   (2)  of 
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the  Irish  Land  Act,  1903 : — Held,  that  the 
application  must  fail  on  the  ground  that  it  could 
not  be  assumed  that  the  rent  had  been  paid 
under  lost  grant,  or  that  it  had  been  paid  in 
respect  of  any  lands  other  than  those  sold  in  the 
matter.     Be  the  Estate  of  H.  S.  Keating 

L.0.,39I.L.T.R.235 

3. Evidence  as  to  value  o!  indemnifying 

lands — Sub-section   4 — Scope  of — Circumstances 
under  which  an  order  thereunder  was  made — 
Costs.']    In  an  application  under  section  62  (3) 
of  the  Irish  Land  Act,  1903,  evidence  as  to  the 
letting  value  and  money  value  of  the  indem- 
nifying   lands    will    be    required.     Effect    and 
operation  of  the  section  considered.    In  1854, 
a  rent  of  £45  12s.,  issuing  out  of  the  lauds  of 
G.,  which  were  held  vmder  a  lease  for  ever,  made 
in  1815,  was  sold  in  the  Incumbered  Estates 
Court.     The  lands  of  O.  were,  in  conjunction 
with  the  lands  of  B.,  subject  to  the  yearly  rent 
of   £164,  but  were  indemnified  therefrom  by 
portion  of  the  lands  of  B.     The  rent  of  £164 
was,  in  turn,  subject  to  a  superior  rent  of  £34. 
In  1891  the  owner  of  the  lessee's  interest  in  the 
lease  of  1815  assigned  to  M.  portion  of  the  lands 
of  G.,  subject  to  the  entire  rent  of  £45  12s.     The 
residue  of  the  lands  comprised  in  the  lease  were 
subsequently   sold  under  the   Land   Purchase 
Acts.     On    an    application,    pursuant    to    the 
provisions  of  section  62  of  the  Irish  Land  Act, 
1903— (1)  that  the  rent  of  £45  12s.  be  exclusively 
charged  on  the  portion  of  the  lands  of  G.  assigned 
in  1891 ;   and  (2)  that  the  purchase-money  of  the 
lands  sold  in  the  matter  be  distributed  without 
regard — (a)  to  the  rent  of  £164,  and  (6)  to  the 
rent  of  £34,  where  there  was  evidence  as  to  the 
letting  value  and  money  value  of  the  lands  in 
the  occupation  of  M.,  showing  that  they  were 
sufficient  seouritiy  for  the  rent  of  £45  12s.,  and 
further,  that  the  lands  out  of  which  the  rent 
of  £164  issued,  other  than  the  lands  sold  in  the 
matter,  were  sufficient  security  therefor  : — Held, 
(1)  that  the  first  part  of  the  appKcation  should 
be  granted,  and  (2)  that,  having  relieved  the 
purchase-money  from  liabiUty  in  respect  of  the 
£45  12s.,  the  vendor  was  then,  under  the  pro- 
visions of  section  62  (4),  in  a  position  to  get 
rid  of  the  interests  superior  to  it,  and  accord- 
ingly that,  in  the  circumstances  of  the  case,  an 
order  should  be  made  in  the  terms  of  the  second 
part  of  the  notice  of  motion.     Be  the  Estate  of 
W.Doran  L.C.,39I.L.T.R.230;  5N.I,J.R.263 

4. Indemnity — Lands  sold  and  lands  not 

sold  entitled  to  be  indemnified  by  other  lands — 
Act,  1903,  s.  62  {S)— Order  thereunder.]  Where 
certain  lands  (Lot  3)  sold  under  the  Laud  Pur- 
chase Acts  were,  with  other  lands  (Lot  2), 
entitled  to  be  indemnified  by  certain  other 
lands  (Lot  1)  against  payment  of  a  head  rent 
reserved  by  a  lease  under  which  the  entire  lands 
were  held,  and  where  it  appeared  that  the  rental 
of  Lot  1  was  a  second  term  rental,  and  exceeded 
by  two  and  a  half  times  the  amount  of  the  head 
rent  reserved  by  the  lease,  an  order  was  made 
under  section  62  (3)  of  the  Irish  Land  Act,  1903; 
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exclusively  charging  the  head  rent  on  Lot  1, 
and  releasing  Lots  2  and  3.    Be  the  Estate  of 
P.  O'Keeffe  L.  C,  39  I.  L.  T.  R.  83 

5. Land  purchased  subject  to  "  interests 

of  persons  having  claims  upon  interests  of  the 
tenants  on  the  lands  " — Worm  of  order — Irish 
Land  Act,  1903,  ss.  16  (1)  d.,  s.  ^I— Settled  Land 
Acts— Settled    Land    Act,     1890,    s.    16    (2)— 
Trustees   far    'purposes    of — Trustees   for    sale 
of  a  contingent  interest  under  a  will.]    Where 
in  the  case  of  a  sale  under  the  provisions  of  the 
Irish  Land  Act,  1903,  it  appeared  that  the  lands 
purchased  were  subject  to  certain  tithe  rent- 
charges  affecting  the  interest  of  the  tenant- 
purchaser,  the  following  order  was  made  imder 
section  62  : — "  The  Court  being  of  opinion  that 
the   ecclesiastical   and   lay   tithe     rentoharges 
remain,   and  are  interests  of  persons   having 
claims  on  the  interest  of  the  tenant  of  the  land 
purchased,  and  are  not  superior  interests  or 
claims  affecting  the  estate  of  the  vendor  sold 
herein  or  the  purchase-money  thereof,  the  Court 
doth  order  that  the  proceeds  of  the  sale   be 
distributed  without  redeeming  or  providing  for 
the  redemption  price  of  the  said  annual  tithe 
rentcharges."     A  testator  by  his  will  devised 
his  interest  in  certain  lands  to  his  wife  for  life, 
with  remainder  to  his  daughter  absolutely,  if 
she  should  be  living  at  the  date  of  the  death  of 
his  wife,  and  in  the  event  of  his  daughter  dying 
before  his  wife,  leaving  children,  then  to  the 
trustees  for  the  time  being  of  his  will  upon  trust 
for  sale  as  therein  provided.    The  wife  was  still 
living : — Held,    that    such    trustees    were    not 
trustees  of  the  settlement  created  by  the  will 
within  the  meaning  of  the  Settled  Land  Act, 
1890,  s.  16  (2).     Be  the  Estate  of  E.  W.  Pim  and 
F.  E.  Pim  L.  C,  39  I.  L.  T.  R.  47 

6. Lands  subject  to   head  rents,   but 

indemnlDed  by  other  lands — Irish  Land  Act, 
1903  (3  Edw.  VII.,  c.  37),  s.  62  (1),  (3).] 
Section  62  (3)  of  the  Land  Act,  1903,  applies 
only  in  cases  where  the  lands  sold,  and  the 
other  lands  sought  to  be  exclusively  charged, 
are  subject  to  the  same  superior  interest. 
Therefore,  on  a  sale,  under  the  Land  Act, 
1903,  to  occupying  tenants,  of  lands  which 
had  been  conveyed  to  the  vendors,  subject  to 
certain  head-rents,  but  indemnified  therefrom 
by  other  lands,  which,  previous  to  the  con- 
veyance to  the  vendors,  had  not  been  subject 
to  these  head  rents,  the  Court  refused,  as  against 
the  owners  of  the  head  rents,  to  make  an  orde 
exclusively  charging  the  head  rents  on  the 
indemnifying  lands.     In  re  Boland's  Estate 

Ross,  J.,  [1907]!  I.  R.  21 

7. Sale    carried    through    within    six 

months — Distribution  of  purchase-money — Mort- 
gagee— Notice — Compensation.]  Where  a  sale 
is  carried  through  and  the  purchase-money 
distributed  within  six  months  from  the  date 
of  the  filing  of  the  originating  application  or 
originating  request,  as  the  case  may  be,  a 
mortgagee  on  being  paid  off  is  not  entitled  to 
interest  as  compensation,  but  is  only  entitled  to 
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interest  calculated  up  to  the  date  of  payment. 
In  re  the  Estate  of  Julia  E.  M.  Talbot 

L.C.,38I.L.T.R.211 

8. Superioi  interest — Distribution  with- 
out regard  to — Irish  Land  Act,  1903,  s.  62— 
Land  Law  (Ireland)  Act,  1896,  s.  33  (4).]  Where 
lands  sold  under  the  Irish  Land  Act,  1903,  were 
subject  to  a  superior  rent,  but  indemnified  by 
other  lands  of  ample  value,  and  no  portion  of 
the  said  rent  had  been  paid  by  the  vendor  or 
his  predecessors-in-title  for  over  twenty  years  : — 
Held,  that  an  order  should  be  made  under 
section  62  (1)  that  the  purchase-money  be  dis- 
tributed without  regard  to  the  head  rent,  and 
that  the  Court  would  not  apply  the  provisions 
of  section  33  (4)  of  the  Act  of  1896.  Section 
62  (3)  applies  to  cases  where  payment  has  been 
made  within  twenty  years.  Birmingham's 
Estate  L.  C,  41  I.  L.  T.  R.  16 

9. Tithe    rentcharge — Non-payment  of, 

by  vendor  for  more  than  twenty  years — Distribu- 
tion of  purchase-money  without  regard  thereto — 
Tithe  Bent-charge  Act,  1900,  s,  7.]  On  an 
application  to  distribute  the  purchase-money  of 
an  estate,  without  regard  to  a  sum  payable  in 
respect  of  an  ecclesiastical  tithe  rentcharge, 
where  it  appeared  that  for  more  than  twenty 
years  this  sum  had  not  been  paid  by  the  vendor, 
but  had  been  regularly  paid  by  persons  other 
than  the  vendor : — Held,  that  section  7  of  the 
Tithe  Rent-charge  Act,  1900,  does  not  conflict 
with  section  62  of  the  Irish  Land  Act,  1903, 
and,  accordingly,  that  the  Court  had  full  power 
to  distribute  the  purchase-money  without  regard 
to  the  sum  in  question.  Re  the  Estate  of  Michael 
J.  Hartigan  L.  C,  38  I.  L.  T.  R.  214 

10.  Tithe  rentcharge.]      Where  in  the 

case  of  a  sale  under  the  provisions  of  the  Irish 
Land  Act,  1903,  of  certain  lands  held  under  a 
grant  made  in  1836,  it  appeared  that  the  lands 
sold  were  liable,  in  conjunction  with  other  lands 
not  in  the  possession  of  the  vendor,  to  a  tithe 
rentcharge  of  £40  8s.  8d.,  and  that  from  1836 
the  entire  tithe  rentcharge  had  been  paid  by 
the  grantor  or  his  suooessors-iu-title,  and  where 
it  further  appeared  that  the  rateable  value  of 
the  other  lands  was  £1,633  18s.  -.—Held,  that 
it  was  a  case  to  which  section  62  of  the  Act 
applied,  and  an  order  was  made  accordingly. 
Be  the  Estate  of  Denis  Charles  0' Conor 

L.  C,  38  I.  L.  T.  R.  256 

LAND      PURCHASE      ACTS  —  DRAINAGE 
CHARGE. 

Drainage  rates — Purchase  by  tenants — Redemp- 
tion— Land  Act,  1887,  s.  15.]  A  drainage  rate, 
struck  yearly  by  the  trustees  of  the  Lough 
Neagh  Drainage  Board,  is  not  a  drainage  charge 
within  section  15  of  the  Land  Law  (Ireland)  Act, 
1887,  capable  of  redemption,  nor  is  it  apportion- 
able  imder  that  section  upon  a  purchase  by  the 
tenants  of  lands  affected  by  the  rate,  but  the 
liability  thereto  is  appcrtionable  under  section 
11  of  the  Drainage  (Ireland)  Act,  1892.  Trus- 
tees of  Lough  Neagh  Drainage  v.  M'  Donald 
Cir.  Gas.,  Cherry,  L.J.,    45  I.  L.  T.  R.  139 


LAND  PURCHASE  ACTS— ESTATE. 

Land  Act,  1898,  s.  40 — Tenant  refusing  to 
purchase — Sale  of  portion  of  estate — Meaning  of 
"  estate " — Loss  of  right  to  compel  sale.]  A 
landlord  who  sells  to  the  tenants  portion  of  the 
estate  mentioned  in  an  order  for  sale  loses  the 
right  to  compel  any  of  the  remaining  tenants 
to  purchase  under  the  Land  Law  (Ireland)  Act, 
1896,  8.  40  (1)  {d).     Guilfoyle's  Estate 

Ross,J.,41I.L.T.R.206 

LAND  PURCHASE  ACTS— EVICTED  TENANT, 
1.  — -  Compulsory    acquisition    of    land — 

Bona  fide'  tenant — Consent  of  tenant  to  acquisition 
of  his  tenancy — Waiver  of  prohibition.']  C,  a 
tenant  in  occupation  of  a  holding  formerly  held 
by  a  tenant  who  had  been  evicted,  presented  a 
request  to  the  Estates  Commissioners,  asking 
them  to  acquire  fron  his  landlord  the  lands 
of  which  he  was  then  tenant,  and  agreeing  to 
sign  any  document  which  might  be  necessary  for 
the  transfer  of  the  tenant's  interest  to  the 
Estates  Commissioners.  G.  was  a  bona  fide 
tenant,  cultivating  his  land  as  an  ordinary 
farmer,  in  accordance  with  proper  methods  of 
husbandry,  within  the  proviso  in  section  1  (3) 
of  the  Evicted  Tenants  (Ireland)  Act,  1907. 
On  the  hearing  of  t  memorandum,  submitting 
questions  of  law  for  the  decision  of  the  Judicial 
Commissioner  : — Held,  by  the  Court  of  Appeal 
(reversing  the  decision  of  Wylie,  J.),  that  the 
prohibition  against  the  compulsory  acquisition 
of  land  by  the  Estates  Commissioners,  contained 
in  section  2  (3)  of  the  Act,  could  not  be  waived 
by  the  consent  of  the  tenant  alone,  and  that  the 
Estates  Commissioners  were  debarred  from 
acquiring  the  land  comprised  in  G.'a  holding 
under  the  provisions  of  the  Evicted  Tenants 
(Ireland)  Act,  1907.  In  re  Clanricarde's 
{Marquess  of)  Estate  (No.  2) 

Wylie,  J.,  App.,  [1908]  1  I.  R.  423,  434  ; 
42  I.  L.  T.  R.  128,  166 

2. Compulsory     acquisition  —  Petition 

against  acquisition  without  further  inquiry — 
Tenanted  land — Consent — Estates  Commissioners 
— Excess  of  jurisdiction — Prohibition — Waiver.] 
The  Estates  Commissioners  published  in  the 
Dublin  Gazette  notices  under  the  Evicted  Tenants 
(Ireland)  Act,  1907  (7  Edw.  VII.,  c.  56),  s.  2  (1), 
for  the  compulsory  acquisition  of  lands  of 
which  C.  was  owner.  Two  of  these  stated 
that  in  so  far  as  the  lands  were  tenanted,  the 
tenants  had  signed  consents,  filed  as  a  record 
under  the  Evicted  Tenants  (Ireland)  Act,  1908 
(8  Edw.  VII.,  c.  22),  s.  1.  They  were  in  other 
respects  in  the  form  in  the  schedule  to  the  Provi- 
sional Rules  of  October  24,  1907.  No  previous 
offer  to  purchase  the  lands  had  been  made. 
G.  lodged  objections  to  the  acquisition  of  the 
lands  on  the  groimds,  inter  alia,  that  the  consents 
obtained  from  tenants  were  invaUd,  and  reserv- 
ing the  right  to  make  all  legal  objections  by 
petition.  The  Commissioners  subsequently  made 
offers  to  purchase  the  lands  in  two  divisions, 
one  for  £17,187  and  the  other  for  £11,180,  each 
offer  reciting  that  no  objection  appearing  to  the 
Commissioners  to  be  valid  had  been  raised  to 
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such  acquisition.  Thereupon  C.  presented  a, 
petition  in  respect  of  each  ofEer,  in  which  he 
prayed  that  the  lands  might  not  be  acquired 
eompulsorily  without  further  inquiry.  In  the 
petition  he  relied  on  the  objections  lodged, 
and  further  alleged  that  the  conditions  precedent 
to  the  compulsory  acquisition  of  the  lands  had 
not  been  complied  with.  The  petitions  having 
come  on  for  hearing  before  the  Commissioners, 
G.  appeared  by  counsel.  It  appeared  that  a 
large  portion  of  the  lands  to  which  each  offer 
related  were  in  the  occupation  of  tenants 
answering  the  description  in  the  proviso  in 
section  1  (3)  of  the  Act  of  1907,  and,  in  the 
opinion  of  the  Court,  the  documents  alleged 
to  be  consents  were  not  consents  within  the 
meaning  of  the  Act  of  1908.  Counsel  for  C. 
objected  to  the  Commissioners  proceeding 
further,  on  the  ground,  inter  alia,  that,  under 
the  circumstances,  the  Commissioners  had  no 
jurisdiction  to  acquire  the  lands  eompulsorily. 
The  Commissioners  announced  their  intention 
of  submitting  certain  questions  of  law  for  the 
determination  of  the  Judicial  Commissioner. 
C.'s  counsel  declined  to  take  any  part  in  the 
settlement  of  such  questions ;  and  before  any 
questions  were  settled  or  submitted  to  the 
Judicial  Commissioner,  and  before  the  Estates 
Commissioners  had  determined  any  questions 
arising  on  the  petitions,  C.  obtained,  on 
February  26,  1909,  conditional  orders  for  writs 
of  prohibition,  prohibiting  the  Commissioners 
from  taking  further  proceedings  for  the  com- 
pulsory acquisition  of  the  lands.  These  orders 
were  amended  on  May  4,  1909.  On  motion  to 
make  the  conditional  orders  absolute : — Held, 
by  the  King's  Bench  Division  (Palles,  C.B.,  and 
Andrews,  J.  ;  diss.  Johnson,  J.),  and  by  the 
Court  of  Appeal,  that  0.  was  entitled  to  have 
the  orders  made  absolute,  on  the  grounds — Per 
Palles,  C.B.  (with  whom  Andrews,  J.,  concurred), 
that  the  Commissioners,  without  evidence 
sufficient  to  prove  that  the  lands  comprised  in 
tjieir  offers  to  purchase  were  lands  which  they 
had  jurisdiction  to  purchase,  overruled  C.'s 
objection,  which  insisted  on  that  absence  of 
jurisdiction,  and  that  C.  had  not  waived  his 
right  to  prohibition  by  presenting  his  petitions 
or  otherwise;  Held,  by  Johnson,  J.  (who  on 
other  points  concurred  in  the  judgment  of 
Palles,  C.B.),  that  C.  had  lost  his  right  to  pro- 
hibition by  presenting  the  petitions.  Held,  by 
the  Court  of  Appeal,  that  once  it  appeared  by 
evidence  on  the  hearing  of  the  petitions,  that 
the  lands  in  each  offer  were  partly  tenanted  by 
persons  coming  within  the  proviso  in  section  1  (3) 
of  the  Act  of  1907,  from  whom  valid  consents 
had  not  been  obtained  under  the  Act  of  1908, 
and  the  Commissioners,  notwithstanding,  per- 
sisted in  continuing  the  proceedings,  G.  was 
entitled  to  prohibition.  Held,  by  the  Lord 
Chancellor  {diss.  KtzGibbon,  L.J.,  and  diib. 
Holmes,  L.  J.),  that  the  decision  of  the  majority 
of  the  King's  Bench  Division  in  The  King  {Hinds) 
v.  Estates  Commissioners  {[190Q]  2  I.  R.  258)  was 
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right ;  but  held,  by  the  Lord  Chancellor  and 
Holmes,  L.J.  {diss.  TitzGibbon,  L.J.),  that  C. 
had  waived  the  necessity  (if  such  existed)  of  an 
independent  offer  under  section  1  (1)  as  a  con* 
dition  precedent  to  compulsory  acquisition. 
Held,  by  Lord  Justices  FitzGibbon  and  Holmes 
{diss,  the  Lord  Chancellor),  tjiat  the  Com- 
missioners, in  deciding,  under  section  2  (4)  of 
the  Act  of  1907,  on  the  validity  of  objections 
lodged,  are  acting  judicially ;  and  (following 
In  re  Hind's  Estate,  43  L.  T.  R.  75)  their  decision 
is  appealable,  or  if  they  overrule  such  objections 
without  notice  to  the  objector,  or  hearing  any 
evidence  offered  in  support  of  the  objections, 
prohibition  may  issue.  R.  {Marquess  of  Glan- 
ricardt)  v.  Estates  Commissioners 

K.  B.,  App.,  [1909]  2  I.  R.  542,  556  ; 
43  I.  L.  T.  R.  221 

3. Compulsory   acquisition   o£   lands — 

Whether  tenanted  or  untenanted — Fee-farm 
grantee  in  actual  occupation — Questions  of  law 
before  Judicial  Commissioner — Gosts.1  Lauds 
which  are  actually  occupied  by  a  fee-farm 
grantee  are  tenanted  lands  within  the  meaning 
of  section  1  (3)  of  the  Evicted  Tenants  (Ireland) 
Act,  1907,  and  cannot  be  acquired  eompulsorily 
for  the  purposes  of  the  said  Act.  The  costs  of 
arguments  on  questions  of  law  arising  under 
the  Evicted  Tenants  Act,  and  submitted  under 
section  23  of  the  Act  of  1903  to  the  Judicial 
Commissioner,  may  be  allowed  to  owners  of 
lands  which  the  Estates  Commissioners  have 
proposed  to  acquire.     In  re  Young's  Estate 

L.  C,  43  I.  L.  T.  R.  13 
[But  see  now  Irish  Land  Act,  1909, 
9  Edw.  VIL,  c.  42,  s.  67.] 

4.  Compulsory  purchase — Price — Estates  Com- 
missioners— -Offer — Section  2  (4) — Act,  1907— 
Bonus."]  In  estimating  the  amount  to  be  offered 
under  the  Evicted  Tenants  (Ireland)  Act,  1907, 
for  the  compulsory  acquisition  of  lands,  the 
bonus  which  may  possibly  be  payable  in  respect 
of  the  sale  is  not  to  bs  taken  into  consideration. 
In  re  Grant's  Estate  App.,  [1913]  1  I.  R.  414  ; 
47  I.  L.  T.  R.  234 

5. Compulsory  puictaase — Price — Evicted 

Tenants  {Ireland)  Act,  1907 — Value  to  the 
owner.']  In  the  case  of  lands  eompulsorily 
acquired  by  the  Estates  Commissioners  under 
the  Evicted  Tenants  (Ireland)  Act,  1907,  the 
sum  which  the  owner  is  entitled  to  be  paid 
should  represent,  not  the  price  which  might 
reasonably  be  obtained  upon  a  voluntary  sale 
in  the  open  market,  but  the  value  of  the  lands 
to  the  owner.  So  held  by  the  Court  of  Appeal, 
O'Brien,  L.O..  and  Holmes,  L.J. ;  Cherry,  L.O.J., 
dissenting.    In  re  Grant's  Estate  (No.  2) 

App.,  [1914]  1 1.  R.  364 

6. Implied  tmst^Purchase  of  holding^ 

Advance  by  Land  Commission — Irish  Land  Act, 
1903,  s.  2^Evicted  Tenants  {Ireland)  Act,  1907, 
.!.  17.]  J.,  one  of  a  family  evicted  for  non- 
payment of  rent  from  a  holding  formerly  held 
by  their  deceased  father  under  a  tenancy  created 
prior  to  1881,  was  subsequently,  for  the  pur- 
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poses  of  the  sale  of  the  landlord's  estate  under 
the  Irish  Land  Act,  1903,  made  a  yearly  tenant 
of  the  holding.  He  entered  into  a  purchase 
agreement  with  the  landlord,  and  money  was 
advanced  by  the  Land  Commission  under  cir- 
cumstances from  which  the  Court  inferred  that 
the  advances  were  made  under  section  2  (1)  (d) 
of  the  Irish  Land  Act,  1903.  J.  died  and  be- 
queathed the  holding  to  his  cousin  : —  Held,  in  a 
suit  by  one  of  the  next-of-kin  of  I.'s  father  to 
have  the  executors  of  J.'e  last  will  declared 
trustees  of  the  holding  for  the  said  next-of-kin, 
that  J.  must  be  held  to  have  become  a  tenant 
of  the  holding  and  to  have  entered  into  the 
purchase  agreement  as  trustee  for  the  said 
next-of-kin,  and  that  his  executors  consequently 
held  as  such  trustees.  Cronin  v.  Crcmin  and 
others  App.,  51 1.  L.  T.  R.  57 

7 Offer    by    Estates    Commissioners — 

Offer  to  purchase — Compulsory  purchase — Evicted 
Tenants  (Ireland)  Act,  1907  (7  Edw.  VII.,  c.  56), 
ss.  1  and  2.]  The  Estates  Commissioners  are  not 
bound  to  make  an  independent  offer  to  the 
owner,  under  section  1  of  the  Evicted  Tenants 
(Ireland)  Act,  1907,  as  a  condition  precedent  to 
putting  in  operation  the  machinery  for  the 
acquisition  of  land  compulsorily  under  section  2 
of  that  Act.  Madden,  J.,  diss.  S.  (Hinds)  v. 
Estates  Commis.iioners  ;  B.  (CoUis)  v.  Same 
K.  B.,  [1909]  2  1.  R.  258  ;  43  I.  L.  T.  R.  82 
[But  see  2.] 

8. Person  nominated  by  Estates  Com- 
missioners as  personal  representative  of  deceased 
evicted  tenant — Trustee— Chaft.']  Where  the 
Estates  Commissioners,  under  the  provisions  of 
the  Evicted  Tenants  (Ireland)  Act,  1907,  vest 
a  holding  in  a.  person  nominated  by  them  as 
personal  representative  of  a  tenant  of  a  holding 
formerly  occupied  by  an  evicted  tenant,  such 
person  is  a  trustee  of  the  holding  for  the  next- 
of-kin  of  the  evicted  tenant.  Coyle  v.  Coyle 
Ross,  J.,  [1911]  1 1.  R.  120  ;  45 1.  L.  T.  R.  16 

9.  —  Person  nominated  by  Estates  Com- 
missioners as  personal  representative — Trustee — 
Power  of  sale— Conveyance  of  beneficiary — 
Personal  representative,  "  as  ben^cial  oumer  " — 
Evicted  Tenants  (Ireland)  Act,  1907  (7  Edw.  VII., 
c.  56).]  A  person  nominated  as  personal  repre- 
sentative of  a  deceased  evicted  tenant  under 
section  2  of  the  Irish  Land  Act,  1903,  and  section 
17  of  the  Irish  Land  Act,  1909,  has  all  the  powers 
of  a  personal  representative,  including  a  power 
of  sale  for  the  purpose  of  distributing  the 
proceeds  among  the  next-of-kin  of  the  deceased 
evicted  tenant.  One  of  the  next-of-kin  of  a 
deceased  evicted  tenant  who  had  been  nominated 
by  the  Land  Commission  as  personal  repre- 
sentative of  a  deceased  evicted  tenant  conveyed 

as  beneficial  owner"  the  holding  of  the 
deceased  evicted  tenant  to  a  purchaser  : — Held, 
by  the  Court  of  Appeal,  affirming  Barton,  J., 
that  all  the  interest  of  the  personal  representative 
as  such  passed  to  the  purchaser.  Byan  v.  Burke 
Barton,  J.,  App.,  [1916]  1 1.  R.  353,  358  ; 
50  I,  L.  T.  R.  222 
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10. Person  nominated  by  the  Land  Com- 
mission as  personal  representative  of  deceased 
tenant — Trustee  for  next-of-kin — Irish  Land 
Acts,  1903,  s.  2  (1)  (d),  1909,  s.  17  (4).]  Wher^ 
a  person  is  nominated  by  the  Land  Commission 
as  the  personal  representative  of  a  deceased 
person,  an  evicted  tenant  who,  in  her  lifetime, 
had  made  application  for  a  parcel  of  land,  such 
nominated  person  is  not  entitled  beneficially 
to  the  holding  which,  in  the  circumstances,  he 
agrees  to  purchase,  but  holds  same  as  a  trustee 
for  the  next-of-kin  of  the  deceased  evicted 
tenant.  Coyle  v.  Coyle  (  [1911]  1  L  B.  120, 
45  I.  L.  T.  R.  16)  approved  of.  M'Carron  v. 
M'  Carron  App.,  47  I.  L.  T.  R.  17* 

11.  - —  Portion  of  lanfc  tenanted — Notice  of 
intention  to  acquire  lands.]  The  Estates  Com- 
missioners published  a  notice  of  intention  to 
acquire  certain  lands  under  the  provisions  of  the 
Evicted  Tenants  Act,  and  the  owner  lodged  a. 
notice  of  objection  on  several  grounds.  The 
Estates  Commissioners  then  made  an  offer  for 
and  gave  notice  of  their  intention  to  acquire 
portion  of  the  lands,  of  which  portion  a  small 
part  was  tenanted.  The  owner  lodged  a  petition 
against  such  acquisition,  and  appealed: — Held, 
that  the  declaration  and  ofEer  were  inseparable 
and  indivisible,  that  there  was  no  jurisdiction  to 
amend,  that  the  proceedings  were  unlawful  by 
reason  of  the  inclusion  of  tenanted  lands,  and 
that  the  present  proceedings  should  be  stayed. 
In  re  Beecher's  Estate 

Johnson,  J.,  43  I.  L.  T.  R.  244 

12. Price — Lands  proposed  to  be  acquired 

compulsorily.]  Where  the  Estates  Commis- 
sioners, on  the  hearing  of  the  owners'  petition, 
fixed  £1,450  as  the  price  of  certain  untenanted 
lands  proposed  to  be  acquired  compulsorily, 
under  the  provisions  of  the  Evicted  Tenants 
(Ireland)  Act,  1907  (7  Edw.  VIL,  c.  56),  which 
said  lands  comprised  178  acres  2  roods  12  perches, 
the  poor  law  valuation  of  which  was  £83  10s., 
and  the  rental  prior  to  eviction  had  been,  as  to 
portion,  £36  7s.  5d.,  and,  as  to  other  portion, 
a  second-term  judicial  rent  of  £50 :  and  it 
appeared  that  the  said  lands  were  being  used 
by  the  owners  for  grazing  purposes,  and  that 
they  were  best  suited  for  such  purposes  : — Held, 
by  the  Judicial  Commissioners,  on  appeal,  that 
the  sum  fixed  by  the  Estates  Commissioners  re- 
presented the  full  value  of  the  lands.  The 
method  of  ascertaining  the  value  of  such  lands 
discussed.     In  re  White's  Estate 

Wylie,  J.,  [1909]  1 1.  R.  35  ;  43  I.  L.  T.  R.  67 

13. Procedure — Claim  of  evicted  tenant  to 

reinstatement  in  his  former  holding — Notice  of 
sitting  to  hear  objections  by  oumer  of  lands.} 
Where  the  Estates  Commissioners  propose  to 
acquire  lands  compulsorily  under  the  powers 
conferred  on  them  by  the  Evicted  Tenants 
(Ireland)  Acts,  the  former  tenants  of  the  lands 
so  proposed  to  be  acquired  are  not  entitled  to 
notice  of  the  sitting  to  hear  objections  to  such 
acquisition  by  the  owner  and  other  parties  in- 
terested,   the    Estates    Commissioners   having 
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juriadiotion  to  hear  the  objections  and  to  decide 
whether  they  will  or  will  not  make  an  offer  for 
the    lands   without    giving    any   such   notice. 
Lindsay's  Estate 

L.  C,  Wylle,  J.,  45  I.  L.  T.  R.  195 

14. Procedure—"  Offer  "  to  purchase— 

Determination  by  Estates  Commissioners  that  no 
valid  objection  filed, — Appeal  to  Judge  of  Assize.'] 
The  notice  of  offer  under  section  2  (4)  and  (5) 
of  the  Evicted  Tenants  (Ireland)  Act,  1907, 
contains  a  determination  by  the  Estates  Com- 
missioners that  no  valid  objection  has  been 
raised  to  the  acquisition  of  land  under  that  Act, 
which  is  the  subj  ect  of  appeal  under  section  2(11). 
In  re  Hind's  Estate 

Cir  Cas.,  Holmes,  L.J.,  43  I.  L.  T.  R.  75 

15. Questions  of  law — Evicted  Tenants 

(Ireland)  Act,  1907 — Submission  to  Judicial 
Commissioner — Section  23  of  the  Irish  Land  Act, 
1903 — Application  to  transfer  to  High  Court  under 
section  11— Right  of  appeal.']  Where  important 
questions  of  law  arising,  under  the  Evicted 
Tenants  (Ireland)  Act,  1907,  were  submitted 
for  the  decision  of  the  Judicial  Commissioner 
under  section  23  (1)  of  the  Act  of  1903,  on  an 
application  that  the  questions  be  transferred 
to  the  High  Court  under  the  provisions  of 
section  71 : — Hdd,  that  the  application  should 
be  refused  on  the  grounds — (1)  that  it  was  the 
intention  of  the  legislature  that  all  questions  of 
law  arising  before  the  Estates  Commissioners 
should,  as  a  general  rule,  be  decided  by  the 
Judicial  Commissioner ;  and  (2)  that  the  pro- 
visions of  the  Evicted  Tenants  Act  indicate  that 
the  legislature  intended  that  all  questions  arising 
thereunder  should  come  to  a  speedy  and  final 
decision.  Qucere,  would  an  ultimate  appeal  to 
the  House  of  Lords  lie  if  the  case  had  been 
transferred  under  section  71  ?  In  re  Clanri- 
carde's  Estate  (No.  1)  L.  C,  42  I.  L.  T.  R.  66 
16. Statutory  agreement—  Evicted  Ten- 
ants (Ireland)  Act,  1907  (7  Edw.  VII.,  u.  56)— 
Lands  acquired  under — Statutory  agreement — 
Section  2  (6)  (14) — Purchase-money — Mode  of 
payment — Irish  Land  Act,  1909  (9  Edw.  VII. 
c.  42),  .s.  3 — Costs.']  All  purchases  by  the  Land 
Commission  under  the  Evicted  Tenants  (Ireland) 
Act,  1907,  are  to  be  financed  in  accordance  with 
the  provisions  of  Part  I.  of  the  Irish  Land  Act, 
1909 — i.e.,  in  the  case  of  a  "  pending  purchase- 
agreement,"  by  payment  in  cash  or  2i  per  cent, 
stock,  at  the  option  of  the  vendor ;  and  in  the 
case  of  a  "  future  purchase-agreement,"  where 
the  Treasury  have  so  directed,  by  payment  in 
3  per  cent,  stock.  Where,  with  a  view  to  the 
compulsory  acquisition  of  lands  under  the 
Evicted  Tenants  (Ireland)  Act,  1907,  the  Estates 
Commissioners  have  gazetted  the  lands,  and 
made  an  offer  under  section  2  (4)  of  the  said  Act, 
and  where  a  i)etition  by  the  owner  has  been 
determined  by  the  Estates  Commissioners,  and 
there  has  been  no  appeal,  on  the  expiration  of 
the  time  limited  for  appeal,  there  is  a  completed 
statutory  purchase  agreement  within  the  mean- 
ing of  section  13  of  the  Irish  Land  Act,  1909, 
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unless  the  power  of  withdrawal  given  to  the 
Estates  Commissioners  by  section  2  (14)  of  the 
said  Act  of  1907  is  exercisable.  The  said  power 
of  withdrawal  is  only  exercisable  where  the  offer 
of  the  Estates  Commissioners  has  been  affected 
by  something  decided  on  appeal,  either  as  tO' 
the  amount  of  the  purchase-money  or  as  to 
restrictions  imposed  on  the  acquisition  of  the 
lands.  In  re  Conyngham's  Estate 
WyUe,  J.,  [1910]  1 1.  R.  76  ;  44  I.  L.  T.  R.  64 

17. Tenanted  land — Lands  in  occupation 

of  grantee  under  a  fee-farm  grant — Lands  formerly 
evicted  for  non-payment  of  rent  in  occupation  of 
grantee.]  Where  the  grantee  in  a  fee-farm  grant 
made  in  1890  had  sub-let  portion  of  the  lands 
therein  comprised,  but  had  since  the  date  of  the 
grant  been  in  occupation  of  the  remaining 
portion  : — Held,  that  the  latter  was  "  tenanted 
land  "  within  the  meaning  of  section  1  (3)  of 
the  Evicted  Tenants  (Ireland)  Act,  1907.  Where 
the  grantee  in  a  fee-farm  grant  made  in  1857, 
pursuant  to  the  provisions  of  the  Renewable 
Leasehold  Conversion  Act,  had  sub-let  portion 
of  the  lands  therein  comprised  to  a  number  of 
tenants,  had  evicted  one  for  non-payment  of 
rent  prior  to  1903,  and  had  himselJE  gone  into 
occupation  of  the  evicted  holding: — Held,  that 
the  latter  was  not  "  tenanted  land "  within 
the  meaning  of  section  1  (3)  of  the  said  Act. 
In  re  Fitzmaurice's  Estate ;  In  re  Armitage's 
Estate 

Wylie,  J.,  [1909]  1 1.  R.  81  ;  43  I.  L.  T.  R.  65 

LAND  PURCHASE  ACTS— GUARANTEE   DE- 
POSIT. 

1. Interest    on — Claim    against    tenant 

purchaser.]  A  landlord  claimed  under  a  written 
agreement  with  a  tenant  who  had  purchased  his 
holding,  one  per  cent,  on  the  guarantee  deposit 
retained  by  the  Land  Commission  ;  but  was 
not  in  a  positon  to  show  that  it  was  set  out 
in  the  conveyance  : — Held,  that  it  was  necessary 
to  prove  that  the  Land  Commission  had  a 
knowledge  of  the  charge  made  for  interest. 
Chinnery   v.    Murphy 

Cir.  Cas.,  31  I.  L.  T.  229 

2. Land  purchased  for  re-sale  by  Land 

Commission — "  Purchase-money  " — Purchase  of 
Land  (Ireland)  Act,  1885,  s.  5.]  Where  the  Land 
Commission  purchase  estate  for  re-sale  to  the 
tenants  they  are  not  bound  to  retain  one -fifth 
of  the  purchase-money  of  the  whole  estate  as 
guarantee  deposit,  but  a  sufficient  fund  only  to 
provide  for  the  guarantee  deposits  necessary  for 
the  advances  made  to  the  tenant  purchasers. 
"  Purchase-money,"  in  the  last  clause  of  the 
first  paragraph  of  section  5  of  the  Act  of  1885, 
means  money  to  be  paid  by  the  Land  Com- 
mission for  the  acquisition  of  an  estate  to  be 
resold  by  them  to  the  occupying  tenants,  and 
does  not  include  moneys  required  to  carry  out 
redemption  of  head  rents  and  rent-charges. 
Be  the  Estate  of  Francis  Joseph  Jackson 

L.  C,  29  I.  L.  T.  R.  39 
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1. Charges  In   equal  priority  of 

the  purchase-money  of  lands  sold  under  the  said 
Acts — Varying  amounts  due  for  arrears  of  in- 
terest thereon — Deficiency  of  purchase-money — 
Procedure  regarding  payment.]  Where  tHere  are 
charges  in  equal  priority  afEecting  the  purchase- 
money  of  lands  sold  under  the  Land  Purchase 
Acts,  with  varying  amounts  due  thereon  for 
arrears  of  interest,  and  the  purchase-money  is 
insufficient  to  satisfy  the  claims,  on  allocation 
the  amounts  due  for  arrears  of  interest  will,  in 
the  absence  of  special  grounds,  first  be  paid  in 
full,  and  the  balance  of  the  purchase -money 
distributed  in  proportion  to  the  capital  value 
of  the  charges.     In  re  GarrolVs  Estate 

Wylie,  J.,  [1915]  1  L  R.  27;    49 1.  L.  T.  R.  14 

2. 2.  Sale  of  incumbered  land — Mortgage 

— Arrears  of  interest — Statute  of  Limitationt 
<3<fc  4  Wm.  IV.,  c.  27),  s.  42.]  Where  lands 
are  sold  under  the  provisions  of  the  Irish  Land 
Act,  1903,  the  owner  of  an  incumbrance  or 
charge  upon  such  lands,  portion  of  the  arrears 
of  interest  due  upon  which  has  become  statute- 
barred,  is  only  entitled  to  be  paid  out  of  the 
purchase -money  the  arrears  of  interest  which 
accrued  during  the  six  years  prior  to  the  pay- 
ment of  the  purchase -money  into  the  Bank  of 
Ireland,  and  the  order  attaching  claims  thereto, 
under  section  24  (1)  of  the  Irish  Land  Act, 
1903,  together  with  all  further  interest  accrued 
since  that  date.  In  re  Blennerhassett's  Estate 
App.,  [1911]  1  I.  R.  16  ;  44  I.  L.  T.  R.  243 
3.  Sale — Mortgage — Covenant  by  mort- 
gagor to  give  twelve  months'  notice  of  intention  to 
pay\off,  or  to  pay  twelve  months'  interest  in  lieu 
thereof — Clog  on  equity  of  redemption — Irish 
Land  Act,  1903,  s.  24  (6).]  A  mortgagor  of 
lands  sold  the  lands  under  the  provisions  of  the 
Irish  Land  Act,  1903.  The  mortgage,  made  in 
the  year  1900,  contained  a  proviso  that,  if  interest 
were  duly  paid,  the  mortgagee  should  not  require 
payment  of  the  principal  for  ten  years,  or  after 
that  period  without  twelve  months'  notice  ;  and 
a  proviso  that  the  mortgagor  should  not  be  at 
liberty  to  pay  off  any  part  of  the  principal  before 
the  expiration  of  ten  years,  nor  after  the  expira- 
tion of  that  period  without  giving  twelve 
months'  notice  ;  and  a  further  proviso  that,  in 
the  event  of  the  mortgagees  having  (owing  to  a 
compulsory  sale  or  otherwise)  to  accept  payment 
without  having  received  twelve  months'  notice 
in  writing  of  intention  to  pay  same,  they  should 
be  entitled  to  twelve  months'  interest  in  addition 
to  the  principal  and  interest  payable  under  the 
mortgage.  No  actual  notice  of  intention  to 
pay  was  served  on  the  mortgagees,  but  more 
than  twelve  months  expired  between  the  service 
of  the  final  notice  to  incumbrancers  and  the 
distribution  of  the  purchase-money: — Held 
by  the  Court  of  Appeal  (reversing  the  decision 
of  Wylie,  J.),  that  the  proceedings  in  the  Land 
Commission  did  not  amount  to  notice  to  the 
mortgagees  within  the  meaning  of  the  covenant, 
and  that  they  were  accordingly  entitled  to  be 
paid  out  of  the  proceeds  of  the  sale  twelve 
months'  interest  in  lieu  of  notice,  in  addition 
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to  the  amount  of  the  principal  and  interest 
then  due  under  the  mortgage,  and  costs.  In  re 
Kennedy's  Estate,  32 1.  L.  T.  B.  115,  not  followed. 
In  re  Fortescue's  Estate 

Wylie,  J.,  App.,  [1916]  1  I.  R.  268,  273 

LAND  PURCHASE  ACTS  —  INTEREST  IN 
LIEU  OF  RENT. 
Landlord  and  tenant — Sale  of  middleman's 
estate  to  occupying  tenants — Arrears  of  head  rent — 
Interest  in  lieu  of  rent — Jurisdiction,  Land  Com- 
mission— £iand  Law  {Ireland)  Act,  1896,  s.  35  (2) 
— Landlord  and  Tenant  Act,  1860,  s.  20 — Pur- 
chase vf  Land  Act,  1885,  n.  10.]  Where  a  middle- 
man had  entered  into  agreements  with  his 
tenants  for  the  sale  of  their  holdings  under  the 
provisions  of  the  Land  Purchase  Acts,  and  the 
head-rent  had  fallen  into  arrear,  the  head  land- 
lord applied  for  an  order  that  the  interest  payable 
by  the  occupying  tenants  in  lieu  of  rent,  under 
section  35  (2)  of  the  Land  Law  (Ireland)  Act, 
1896,  be  paid  to  him  in  discharge  of  the  arrears 
and  future  accruing  gales  of  head-rent  before 
any  payment  should  be  made  to  the  middleman 
as  vendor : — Held,  by  Wylie,  J.,  that  the  head 
landlord  came  within  the  equity  of  section  35  (2) 
of  the  Land  Law  (Ireland)  Act,  1896,  and  that 
he  had  jurisdiction  to  make  the  order.  Held, 
by  the  Court  of  Appeal  (reversing  the  order  of 
Wylie,  J. ),  that  the  head  landlord  did  not  oomo 
within  the  words  "  or  such  other  person  as  may 
prove  himself  entitled  thereto  "  in  the  section, 
and  that  therefore  the  order  could  not  be 
made.  Held  also,  that  section^lO  of  the  Land 
Purchase  Act  of  1885  did  not  apply.  Held, 
also,  by  KtzGibbon  and  Holmes,  L.JJ.,  that 
the  head  landlord  could  not  adopt  the  pro- 
cedure introduced  by  section  20  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1860.  In  re  Cava- 
nagh's  Estate 

Wylie,  J.,  App.,  [1909]  1  I.  R.  63,  66  ; 
43  I.  L.  T.  R.  47 

LAND  PURCHASE  ACTS  —  INTEREST  ON 
PURCHASE-MONEY. 
1. Advance  of  portion  of  the  purchase- 
money — Collection  of  interest  by  Land  Commis- 
sion— Land  Law  (Ireland)  Act,  1896,  s.  35  (2).] 
A  landlord  and  tenant  entered  into  an  agree- 
ment for  the  sale  and  purchase  of  a  holding  for 
£1,600,  in  case  the  Land  Commission  should 
advance  that  sum,  which  provided  that  "  the 
interest  on  the  purchase-money  payable  to  the 
Land  Commission  pursuant  to  section  35  (2)  of 
the  Land  Act,  1896,  shall  be  at  the  rate  of  £4 
per  cent,  per  annum  up  to  the  date  of  the 
advance,  and  at  the  rate  of  £3  per  cent,  per 
annum  from  the  date  of  the  advance  until  the 
day  from  which  the  purchase  annuity  begins. 
The  Land  Commission  having  refused  to  advance 
more  than  £1,200,  the  solicitors,  who  were  acting 
for  both  vendor  and  purchaser,  paid  £400  into 
Court  on  August  11,  1899,  and  the  Land  Com- 
mission advanced  the  £1,200  at  3f  per  cent. 
Upon  application  by  the  vendors  that  the  pur- 
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chaser  be  declared  liable  to  pay  interest  at  4  per 
cent,  on  the  full  amount  of  the  purohaBe-money 
until  completion : — Held,  that  vendor  and  pur- 
chaser had  agreed  to  a  modification  of  the  agree- 
ment, and  the  vendor  having  received  notice  of 
the  lodgment  of  the  £400,  should  have  applied 
to  have  it  invested ;  and  that  as  "  purchase- 
money  "  in  section  35  (2)  of  the  Act  of  1896 
means  "  unpaid  purchase-money,"  the  Land 
Commission  would  only  collect  interest  on  the 
full  £1,600  until  August  11,  1899.  Oilmore's 
Estate  L.  C,  34 1. 1.  T.  R.  146 

2.  - —  Congested  Districts  Board — Pending 
distribution — Obligation  to  pay.]  Under  the  pro- 
visions of  the  Irish  Land  Act,  1903,  the  Land 
Commission  on  the  one  hand  and  the  Congested 
Districts  Board  on  the  other  are  bound  to  pay 
interest  down  to  the  "  closing  day  "  at  3J  per 
cent,  on  the  purchase-money,  or  on  so  much 
thereof  as  for  the  time  being  remains  undistri- 
buted. Neither  the  Land  Commission  nor  the 
Congested  Districts  Board  can  escape  payment 
of  interest  at  3  J  per  cent,  afterthe"  closing  day  " 
unless  there  has  been  neglect  or  default  or 
inexcusable  delay.  Accordingly,  when  preparing 
agreements  under  section  79,  the  Estates  Com- 
missioners must  provide,  in  the  first  instance, 
for  the  payment  of  interest  by  the  Congested 
Districts  Board  on  the  purchase -money  until 
the  whole  of  the  purchase-money  is  distributed. 
On  the  construction  of  section  79  (2),  when  read 
in  conjunction  with  section  24  (3),  such  interest 
cannot  be  taken  out  of  the  corpus.  The  Con- 
gested Districts  Board  are  entitled  to  have 
credit  as  against  such  interest  on  any  sums 
which  may  accrue  from  the  investment  of 
the  purchase-money  as  and  from  the  date  of 
such  investment  up  to  the  date  of  its  actual 
distribution.  Se  the  Estate  of  St.  John  Blake 
L.  C,  39  I.  L.  T.  R.  45 

3. Proposal    to    purchase    subject    to 

conditions  subsequently  fulfilled — Section  18 — 
Date  from  which  interest  accrues.]  Where  the 
Estates  Commissioners  make  a  proposal  to 
purchase  an  estate  under  section  6  of  the  Irish 
Land  Act,  1903,  on  certain  conditions,  and  the 
proposal  is  accepted  by  the  owner,  when  the 
conditions  are  fulfilled  they  are  bound  to  carry 
out  the  arrangement  in  its  entirety,  and  the 
owner  is  entitled,  under  section  18,  to  interest 
on  the  purchase-money  as  from  the  date  within 
which  it  was  contemplated  by  the  proposal 
that  the  conditions  should  be  fulfilled.  Estate 
of  O.  L.  Tottenham  L.  C,  39  I.  L.  T.  R.  264 

4. Purchase    by    Congested     Districts 

Board— /nsA  Land  Act,  1903  (3  Edw.  VII., 
c.  37),  s.  24  (2),  {3)— Irish  Land  Act,  1909 
(9  Edw.  VII.,  c.  42),  ss.  26,  60.]  The  Congested 
IDistriots  Board  had,  pursuant  to  section  60  (1) 
of  the  Irish  Land  Act,  1909,  sent  a  final  offer  in 
writing  to  the  owner  of  an  estate  for  the  purchase 
of  it,  and  this  offer  had  been  accepted.  On 
January  29,  1914,  the  Land  Commission  made 
an  order  vesting  the  estate  in  the  Congested 
Districts  Board,  and  an  order  for  the  payment  of 
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the  purchase -money  into  the  Bank  of  Ireland, 
and  attaching  claims  to  it.  The  vendor  now 
claimed  from  the  Congested  Districts  Board 
interest  at  the  rate  of  3J  per  cent,  from  the  date 
of  the  vesting  order  and  payment  into  the  bank, 
until  the  distribution  of  the  purchase-money : — 
Held,  by  the  Court  of  Appeal,  reversing  the 
decision  of  Wylie,  J.,  that  section  26  of  the 
Irish  Land  Act,  1909,  applies  to  a  sale  to  the 
Congested  Districts  Board,  and  that  therefore 
the  Board  were  not  bound,  in  the  absence  of 
agreement,  to  pay  such  interest.  Earl  of  Erne's 
Estate    Wylie,  J.,  App.,  [1916]  1 1.  R.  153, 162  ; 

50  I.  L.  T.  R.  97 

5. Recovery   of   arrears   of,    by   Land 

Commission.]  The  plaintiff  sought  to  recover 
arrears  of  interest  due  on  purchase-money  under 
section  35  of  the  Laud  Law  (Ireland)  Act,  1896. 
The  plaintiff  gave  as  evidence  in  the  County 
Court  a  certificate  that  the  amount  claimed  was 
due  in  each  case.  The  County  Court  Judge  dis- 
missed the  several  cases  on  the  ground  that  the 
certificate  was  only  admissible  a^  evidence 
when  the  arrears  were  due  for  at  least  six 
months.  Mr.  Justice  Kenny  reversed  the 
dismisses,  and  gave  decrees.  Irish  Land  Com- 
mission V.  Blake 

Cir.  Cas.,  Kenny,  J.,  34  I.  L.  T.  320 

6. Recovery     of — Invalid    agreement — 

Whole  sum  not  to  be  advanced — Purchase  price.] 
A  tenant  agreed  to  purchase  from  his  landlord 
his  holding  for  the  sum  of  £879,  "  in  case  an 
estate  of  which  the  said  holding  forms  a  part 
shall  be  sold  under  the  provisions  of  the  Irish 
Land  Act,  1903."  The  tenant  agreed  to  apply 
to  the  Land  Commission  for  an  advance  of  that 
sum,  to  be  repaid  by  «.  purchase  annuity,  and 
he  agreed  to  pay  interest  at  the  rate  of  £3  lOs. 
per  cent,  from  the  date  of  the  agreement  to  the 
date  of  the  advance.  It  was  verbally  agreed 
between  the  landlord  and  the  tenant  that  £50 
out  of  the  purchase -money  should  be  returned 
to  the  tenant  for  the  purpose  of  building  a 
hay-shed  on  the  holding.  The  Land  Commission 
declined  to  advance  more  than  £829,  and  sued 
the  tenant  for  the  interest  payable  on  that  sum  : 
Held  (affirming  the  County  Court  Judge),  that 
interest  could  be  recovered  under  section  35  of 
the  Land  Act.  1896,  neither  in  respect  of  £879 
nor  of  £829.  Irish  Land  Commission  and  Lord 
Listowel  V.  M'Auliffe 

Cir.  Cas.,  Gibson,  J.,  41 1.  L.  T.  R.  163 

7.  Time  for  payment  of— -Begins  <o  mra 

when.]  Where  agreements  to  purchase,  lodged 
with  the  Land  Commission,  although  signed  by 
the  tenants  in  June,  1905,  and  by  the  landlord 
in  July,  1905,  had  been  dated  May  1,  1905,  by 
arrangement  between  the  parties,  on  a  question 
arising  as  to  the  date  from  which  interest  was 
payable  by  the  purchasers  to  the  Land  Com- 
mission pursuant  to  section  35  (2)  of  the  Land 
Law  (Ireland)  Act,  1896  -.—Held,  that  the  words 
"  the  date  of  the  said  agreement "  in  section 
35  (2)  refer  to  the  true  date  on  the  construction 
of  the  agreement,  and  that,  under  the  circum- 


(  1079  ) 


DIGEST  OF  GASES. 


C  1080  ) 


LAND    PURCHASE    ACTS— INTEREST    ON 

PURCHASE-MONEY— coretireaed. 
stances  o£  the  case,  May  1,  1905,  was  the  true 
date  of  the  agreements,  and  that  from  which  in- 
terest was  payable  by  the  purchasers  to  the 
Land  Commission.     Wilson's  Estate 

L.  C,  40  I.  L.  T.  R.  13 

LAND      PURCHASE      ACTS— INTERVENING 
INTEREST. 

Sale  to  sub-tenant — Liability  for  arrears  of  rent 
—Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
ss.  15,  16,  25— Land  Law  (Ireland)  Act,  1887 
(50  lb  51  Vict.,  c.  33),  s.  H.]  Where  the  owner  of 
an  estate  agrees  to  sell  under  the  Land  Purchase 
Acts  a  parcel  of  land  to  a  sub-tenant  in  exclusive 
occupation  thereof,  and  orders  are  made  by  the 
Irish  Land  Commission  vesting  the  land  in  the 
sub-tenant  ordering  payment  into  the  Bank  of 
Ireland  of  the  purchase -money,  and  directing 
claims  to  attach  to  it,  and  declaring  that  the  sub- 
tenant shall  be  deemed  a  tenant,  and  the  parcel 
of  land  a  holding,  the  sub-tenant  is  discharged 
from  liability  in  respect  of  arrears  of  rent  due 
to  his  immediate  landlord.  MacFarlane  v. 
Booth  K.  B.,  [1910]  2  I.  R.  12 

LAND    PURCHASE    ACTS— JURISDICTION. 

1. Chancery  proceedings — Sale  of  land — 

Sale  through  Land  Commission.']  In  a  suit  in  the 
Chancery  Division  to  raise  the  amount  of  a 
salvage  payment  of  rent  as  a  charge  on  an  estate 
held  under  a  fee-farm  grant  and  sub-let  to 
tenants,  the  Court  made  an  order  for  sale,  and 
directed  that  the  lands  should  be  sold  to  the 
occupying  tenants  through  the  Irish  Land 
Commission.  The  Court  subsequently  made  an 
order  directing  the  defendant,  the  fee-farm 
grantee,  to  sign  certain  agreements  for  sale 
under  the  Land  Purchase  Acts.  On  appeal  from 
the  last-mentioned  order,  on  the  ground  that 
the  Court  had  not  jurisdiction  to  sell  the  fee- 
simple  raider  the  Land  Purchase  Acts : — Held, 
that,  as  no  appeal  had  been  taken  from  the 
first-mentioned  order,  the  defendant  was  bound 
by  it,  and,  therefore,  was  bound  to  afford  all 
facilities  for  carrying  it  into  effect,  the  Court 
expressing  no  opinion  as  to  the  jurisdiction  of  a 
Judge  of  the  Chancery  Division  to  order  a  sale 
under  the  Land  Purchase  Acts  in  such  a  case. 
Knott  V.  Cottee  (27  Beav.  33)  followed.  Hamilton 
V.  Byrne  App.,  40  I.  L.  T.  R.  17 

2. Equity  of  the  price  agreed  upon— 

Irish  Land  Act,  1903,  s  5  {!).]  Where  an  agree- 
ment for  purchase  has  been  entered  into  between 
a  landlord  and  a  tenant,  and  the  Commissioners 
are  satisfied  with  the  security  for  the  amount 
of  the  advance  applied  for,  the  Estates  Commis- 
sioners have  no  jurisdiction  in  the  absence  of 
duress,  fraud,  unfair  dealing,  compulsion,  or 
other  ground  on  which  a  Court  of  Equity  would 
stay  proceedings  or  refuse  to  carry  out  the  con- 
tract, to  interfere  between  the  landlord  and  the 
tenant  on  the  ground  that  the  agreed  price 
might,  in  the  view  of  the  Commissioners,  be  too 
high  or  too  low.  In  re  King-Harman's  Estate  ; 
Hayes,  Purchaser 
Meredith.  J.,  [19051 1 1.  R.  448  ;  39 1.  L.  T.  R.  219 
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3. Refusal    of    Land    Commission    to 

sanction  advance  applied  for — Direction  to  enter 
into  substituted  agreement — Jurisdiction,  Estates 
Commissioners — Finance,]  An  announcement 
in  writing  by  the  Estates  Commissioners 
to  a  vendor  that  they  "  are  only  prepared  to 
advance  "  a  certain  specified  sum,  less  than  the 
amount  applied  for  by  a  purchase  agreement, 
renders  the  agreement  void  under  section  35  of 
the  Land  Law  (Ireland)  Act,  1896.  Such  an 
announcement  is  not  a  direction  by  the  Land 
CommisaiOn  within  section  12  (1)  of  the  Irish 
Land  A^t,  1909,  nor  is  an  agreement  consequent 
thereon  between  landlord  and  tenant  providing 
for  the  payment  of  the  balance  of  the  purchase - 
money  in  cash  a  substituted  agreement  within 
the  meaning  and  operation  of  that  sub-section. 
Quaere,  would  the  Land  Commission  have  juris- 
diction to  direct  the  parties  to  enter  into  an 
agreement  to  that  effect  ?  In  re  Domvile's 
Estate  Wylie,  J.,  App.,  [1910]  1 1.  R.  334,  342  ; 
44 1.  L.  T.  R.  169 

4.  —  Regulations    of    Lord    Lieutenant— 

Jurisdiction  of  Estates  Commissioners — Intimi- 
dation.] Regulation  2  of  July  4,  1905,  held  to 
be  ultra  vires.  The  meaning  of  "  intimidation  " 
discussed.     Dovmes  Martin's  Estate 

Est.  Commrs.,  40  I.  L.  T.  R.  133 

5. Request    by   Land   Commission   for 

particulars — Irish  Land  Act,  1903  (3  Edw.  VII., 
c.  37) — Jurisdiction  of  Land  Judge — Boycotting.] 
Where  a  request  has  been  made  under  section  7 
of  the  Irish  Laud  Act,  1903,  to  the  Land  Judge 
by  the  Land  Commission  for  particulars  of  an 
estate  as  to  which  an  absolute  order  for  sale 
has  been  made,  it  is  mandatory  on  the  Land 
Judge  to  supply  the  particulars  mentioned  in 
section  7  to  the  Land  Commission.  If  compliance 
with  the  request  would  endanger  a  pending  sale, 
or  would  appear  to  the  Land  Judge  to  prove 
useless,  the  Land  Judge  can,  in  the  exercise  of 
his  discretion,  postpone  taking  action  on  the 
request  until  the  Land  Commission  has  been 
informed  of  the  circumstances  of  the  property, 
and  has  an  opportunity  of  judging  whether  pro» 
ceedings  taken  under  section  7  are  likely  to 
prove  effective  ;  but  the  Land  Judge  cannot,  in 
exercising  his  discretion,  take  into  consideration 
the  fact  that  the  lands  have  been  boycotted. 
In  re  Oalway's  Estate 

App.,  [1906]  1 1.  R.  137  ;  40  I.  L.  T.  R.  2 

LAND    PURCHASE    ACTS— LOCAL    REGIS- 
TRATION. 

Irish  Church  Act.]  Where  lands  were  bought 
under  the  Irish  Church  Act,  1869,  portion  of  the 
purchase-money  being  secured  by  a  mortgage 
which  was  afterwards  converted  into  a  termin- 
able annuity  under  section  25  (2)  of  the  Land 
Law  (Ireland)  Act,  1887,  the  provisions  of 
section  22  (1)  of  the  Local  Registration  (Ireland) 
Act,  1891,  apply,  and  the  lands  are  subject  to 
compulsory  registration.  Cooke  v.  M'Closhey 
and  others  C.  C,  40  I.  L.  T.  R.  128 


(  1081  ) 


DIGEST  OF  CASES. 


(  1082  ) 
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1.  — -  Purchase    by    Congested    Districts 

Board — Land  Purchase  Acts — Irish  Land  Act, 

1903  (3  Hdw.  VII.,  c.  37),  «.  IQ— Vesting  order 

under  S.  16 — Bight  of  mining  and  taking  minerals 

■ — 8. 13  (3) — Beservation  of,  on  resale.]  When  the 

Congested    Districts    Board    buy   land   under 

Beotion  79  of  the  Irish  Land  Act  o£  1903,  the 

fee-simple  is  to  be  vested  in  the  Board  in  the 

same  manner  and  to  the  same  extent  as  it  is 

vested  in  the  Land  Commission  by  a  vesting 

order  made  under  section  16,  and  the  provisions 

of  section  13  (3),  relating  to  the  reservation  to 

the  Land  Commission  of  the  exclusive  right  of 

mining  and  taking  minerals,  do  not  apply  to  a 

vesting  order  made  either  under  section  16  or 

section  79.     On  the  resale  by  the  Board  of  the 

land  so  purchased,  if  the  Board  elect  to  sell 

under  the  Act  of  1903,  the  mineral  rights  must 

be  reserved  to  the  Land  Commission,  but,  if 

otherwise,  the  mineral  rights  need  not  be  so 

reserved,  unless  it  is  provided  that  they  should 

be  so  reserved  in  the  agreement  between  the 

Board    and    the    purchasing    tenant.     In    re 

Burke's  Estate       Wylle,  J.,  [1912]  1 1.  R.  201  ; 

46  I.  L.  T.  R.  83 

2. Mines    worked    iy    vendor — General 

reservation  of  all  mineral  rights,  mines,  or 
quarries — Bight  to  make.]  Where,  in  an 
originating  application,  it  appeared  that  there 
were  underlying  the  entire  property  of  the 
vendor  valuable  beds  or  seams  of  coal,  portions 
of  which  had  from  time  immemorial  been  worked 
by  the  predecessors  in  title  of  the  vendor  or 
their  lessees,  yielding  a  considerable  revenue, 
and  which  were  at  the  time  of  sale  being  regu- 
larly worked  by  the  vendor  or  his  lessees  from 
old  shafts  sunk  from  time  to  time  on  different 
portions  of  the  property : — Held,  that  the  mines 
which  were  being  worked  at  the  time  of  sale  were 
underneath  the  entire  portion  of  the  lands  com- 
prised in  the  originating  application,  and  were 
mines  within  the  meaning  of  section  99  (6)  of  the 
Irish  Land  Act,  1903,  and,  accordingly,  that  the 
Estates  Commissioners  were  justified  in  per- 
mitting the  vendor  to  make  a  general  reserva- 
tion of  aU  mineral  rights,  mines,  or  quarries  on 
or  under  every  part  of  the  estate.  Be  the  Estate 
of  B.  H,  Prior  Wandesforde 

L.  C,  38  I.  L.  T.  R.  168  ;  4  N.  I.  J.  R.  229 

3. Possession  or  enjoyment  ol  vendor— 

Exclusion  from,  sale — Irish  Land  Act,  1903, 
ss.  13  (3)  (5),  99  (a),  (6).]  Where,  on  the  sale 
of  an  estate  under  the  Irish  Land  Act,  1903,  it 
appeared  that  the  mines  and  minerals  were 
being  developed  by  lessees  of  the  vendors,  and 
where  the  vendors  had,  after  the  lodgment  of 
originating  application,  assigned  their  reversion 
in  the  minerals  subject  to  the  leases : — Held, 
that  the  mines  and  minerals  were  excluded 
from  the  sale  under  the  provisions  of  section  99. 
Edinburgh  Life  Assurance  Co.'s  Estate 

L.  C,  41 1.  L.  T.  R.  60 

4. Power  of  leasing  or  selling.]     The 

Land  Commission  have  no  power  to  deal  with  the 
exclusive  right  of  mining  and  taking  minerals, 
and   of   digging   and   searching   for   minerals, 


LAND  PURCHASE  ACTS— MINERAL  RIGHTS 

— continued. 
reserved  to  them  under  the  provisions  of  section 
13  (1)  of  the  Irish  Land  Act,  1903,  and  cannot 
let,  lease,  sell,  or  demise  such  rights  until  they 
have  been  authorised  to  do  so  by  Act  of  Parlia- 
ment. Bandon's  Estate    L.  C,  40  I.  L.  T.  R.  192 

5.  - —  Reservation  of,  in  purchase  agree- 
ment— Lands  held  under  fee-farm  grant — Covenant 
reserving  benefit  to  grantor  in  event  of  mines  being 
worked  —  Agreement  for  sale  —  Interest  in 
covenant.]  A  grantee  under  a  fee -farm  grant 
entered  into  an  agreement  to  purchase  the 
lands  therein  comprised  under  the  Land  Purchase 
Acts.  The  mineral  rights  were  vested  in  the 
grantee  by  virtue  of  the  grant.  The  said  lands 
lay  amongst  other  lands  comprised  in  the  estate, 
held  under  ordinary  judicial  and  other  tenancies. 
There  were  underlying  the  estate  valuable 
minerals,  which  had  from  time  to  time  been, 
and  were  at  the  time  of  sale  being,  worked  by 
the  vendor.  The  fee-farm  grant  contained  a 
covenant  by  the  grantee  that  if  at  any  time 
thereafter  the  mines  or  quarries  underlying  the 
lands  therein  comprised  should  be  worked, 
or  any  profit  derived  therefrom,  he  would  pay 
a  royalty-rent  to  the  vendor.  On  a  question 
arising  as, to  whether,  under  the  agreement  for 
sale,  the  vendor  was  entitled  to  retain  his 
interest  in  the  said  covenant : — Held,  that, 
by  excluding  from  the  sale  the  mines  and  quarries 
and  the  covenant  in  relation  thereto,  he  was  so 
entitled.  The  following  clause  in  the  agreement 
for  sale,  reserving  to  the  vendor  his  interest  in 
the  said  covenant,  was  approved  and  adopted  : — 
"  The  exclusive  right  of  mining  and  taking 
minerals  within  the  meaning  of  the  said  Act, 
and  of  digging  and  searching  for  the  same 
having  been  vested  in  the  tenant  by  the  said 
fee-farm  grant,  the  same,  together  with  the  right 
of  the  vendor  under  the  covenant  by  the  grantee 
in  the  said  fee-farm  grant  contained,  in  the 
event  of  the  mines  or  quarries  being  leased  or 
worked  by  the  grantee,  to  receive  a  rent  equal 
to  one  moiety  of  any  royalty  or  other  rent 
that  may  be  derived  by  the  grantee,  is  excluded 
from  the  sale."     In  re  Banfurly's  Estate 

Meredith,  J.,  [1906]  1 1.  R.  169 

6. "  Time    of   sale "    in   section   99— 

Mines  being  worked  and  developed  by  vendor 
within  meaning  of  section  99  (6) — Agreement 
reserving  mines  and  minerals  to  vendor — 3  Edw. 
VII.,  c.  37,  ss.  13,  99.]  The  expression  "  time 
of  sale  "  in  section  99  of  the  Irish  Land  Act, 
1903,  means  the  time  of  the  agreement  for  sale. 
Accordingly,  where  in  an  agreement  for  the  sale 
of  a  holding  under  the  provisions  of  the  Irish 
Land  Act,  1903,  the  mining  rights  were  reserved 
to  the  vendor,  and  where  it  appeared  that  the 
mines  underlying  the  said  holding  had  formerly 
been  worked  under  a  lease  which  expired  seven 
years  prior  to  the  said  agreement,  and  that 
continuous  negotiations  for  the  grant  of  a  new 
lease  of  the  mines  had  since  been  carried  on  by 
the  vendor,  but  the  new  lease  had  not  been 
executed  at  the  date  of  the  agreement : — Hdd, 
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that  the  mines  were  being  worked  and  developed 
by  the  vendor  at  the  time  of  sale  within  the 
meaning  of  section  99  (b).     LyWa  Estate 

L.  C,  41  I.  L.  T.  R.  112 

LAND  PURCHASE  ACTS— NEGOTIATION  FEE. 

1. Mortgage  ol  by  negotiator.]      Costs 

consequent  upon  dealings  by  negotiators  with 
any  sums  to  which  they  may  be  entitled  in 
respect  of  negotiation  fees  will  not  be  allowed 
to  them  on  allocation  of  the  purchase-moneys  of 
estates  sold.    In  re  Knox's  Estate 

L.  C,  43  I.  L.  T.  R.  248 

2. Sale  negotiated  by  a  firm  of  land 

agents,  a  member  of  which  was  a  trustee  under 
the  settlement,  with  a  power  of  sale — Irish  Land 
Act,  1903  (3  Edw.  VII.,  c.  37),  s.  23  (\2)— Claim 
against  purchase-money.']  Settled  lands  were 
sold  by  the  tenant-for-life  under  the  Land 
Purchase  Acts.  The  sale  was  negotiated  by 
A.  and  B.,  partners  in  a  firm  of  land  agents, 
pursuant  to  an  agreement  entered  into  with  the 
vendor,  under  which  they  were  to  receive  a 
negotiation  fee,  which  it  was  admitted  was  to  be 
divided  equally  between  them.  At  the  time 
of  the  negotiation  of  the  sale  A.  was  a  trustee 
under  the  settlement,  with  a  power  of  sale,  but 
subsequently  retired  from  the  trust.  There  was 
no  clause  in  the  settlement  enabling  the  trustees 
to  charge  for  their  services.  On  a  question 
arising  as  to  whether  the  claim  should  be  allowed 
as  against  the  purchase-money : — Held,  that  the 
moiety  of  the  fee  payable  to  A.  should  not  be 
allowed,  but  that  the  moiety  payable  to  B. 
should,  under  the  circumstances,  be  allowed. 
In  re  De  Courcenay's  Estate 

Wylie,  J.,  [1912]  1 1.  R.  341  ;  46 1.  L.  T.  R.  166 

3.  Payment — Agreement  signed  by  tenant- 

for  life  and  remainderman — Subsequent  appoint- 
ment of  negotiator  as  trustee  for  the  purposes  of 
the  Settled  Land  Acts.]  In  the  case  of  the  sale 
of  an  estate  to  the  Land  Commission  the  tenant  - 
for -life  and  the  remainderman  agreed  that  the 
agent  of  the  property  who  had  negotiated  the 
sale  should  receive  2J  per  cent,  on  the  purchase- 
money  as  negotiation  fee.  The  negotiator  was 
one  of  the  trustees  for  the  purposes  of  the 
Settled  Land  Act  appointed  to  receive  the 
purchase -money  : — Held,  that  a  proper  sum  to 
remunerate  the  negotiator  was  properly  payable. 
Objection  to  the  Final  Schedrde  for  the  purpose 
of  having  a  sum  equal  to  2J  per  cent,  on  the 
gross  purchase-money  placed  thereon  in  respect 
of  negotiation  fee.  In  re  Galbraith's  Estate 
L.  C,  43  I.  L.  T.  R.  248 

4. Power    of    trustees    to    pay.]    The 

trustees  have  power  to  pay  out  of  the  purchase- 
money  in  the  event  of  sale  of  an  estate  to  the 
Congested  Districts  Board  under  the  provisions 
of  the  Irish  Land  Acts,  1903  to  1909,  a  proper 
negotiation  fee  properly  and  necessarily  incurred. 
In  the  Matter  of  the  Quintin  Dicle  Estate  (2) 

Ch.  Div.,  47  I.  L.  T.  R.  222 

5.  Receiver.]    Where      the      purchase- 
money  of  an  estate  was  £4,330,  and  the  negotia- 
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FEE — continued. 
tions  with  the  tenants  had  never  been  completed 
and  the  estate  was  sold  under  section  7  of  the 
Act  of  1903  to  the  Land  Commission : — Held, 
that  the  receiver  was  not  entitled  to  the  full 
negotiation  fee  (£125),  but  only  to  a  fee  of  £50. 
Roe's  Estate  App.,  40  I.  L.  T.  R.  90 

6. Sale  to  the  Congested  Districts  Board.] 

A  negotiation  fee  is  not  payable  out  of  the  pur- 
chase-money of  an  estate  sold  to  the  Congested 
Districts  Board  under  the  provisions  of  the 
Irish  Land  Act,  1903.  In  re  Armstrong's  Estate 
Wylie,  J.,  [1907]  1 1.  R.  361  ;  41 1.  L.  T.  R.  164 

7. Solicitor — Receiver —  Remuneration.] 

Upon  an  application  to  fix  the  remuneration 
of  a  firm  of  solicitors  and  of  a  receiver,  who  had 
both  been  engaged  in  negotiating  the  sale  of  an 
estate  to  the  tenants  under  the  Act  of  1903,  the 
Land  Judge  allowed  £70  to  the  soUoitors  and 
£30  to  the  receiver.     Wolfe's  Estate 

Ross,  J.,  41  I.  L.  T.  R.  10 

LAND       PURCHASE       ACTS  —  OCCUPYING 

TENANT. 

1. Assignee    of    tenant's    interest    in 

i  judicial  tenancies  trustee  for  landlord — Assign- 
ment to  a  third  party — Agreements  to  purchase  by 
latter — Subsisting  tenancies.]  In  1900  the 
tenant's  interest  in  certain  judicial  tenancies 
was,  in  consideration  of  a  certain  sum,  assigned 
to  W.  B.  S.,  discharged  from  all  incumbrances. 
By  indorsement  on  the  deed  of  assignment  made 
in  the  same  year  it  was  declared  that  the  sum 
so  paid  was  the  proper  moneys  of  the  landlord, 
and  that  the  premises  were  held  by  W.  B.  S.  as 
trustee  for  the  landlord.  In  1904  W.  B.  S.,  as 
trustee,  by  direction  of  the  landlord,  and  for  a 
nominal  consideration,  purported  to  assign  the 
premises  to  C.  H.  B.,  to  hold  for  the  residue  of 
the  judicial  terms  and  tenancies  then  subsisting 
in  respect  of  the  holdings,  and  subject  to  the 
judicial  rents.  Subsequently  C.  H.  R.  signed 
agreements  to  purchase  the  holdings  under  the 
provisions  of  the  Irish  Land  Act,  1903.  The 
landlord's  interest  was,  at  the  date  of  the  assign- 
ment of  1900,  and  still  was  that  of  a  tenant-for- 
life.  On  a  question  arising  as  to  whether  the 
judicial  tenancies  were,  at  the  time  of  the  agree- 
ments to  purchase,  still  subsisting  in  C.  H.  R. : — 
Held,  that  the  judicial  tenancies  were  so  sub- 
sisting, and  that  C.  H.  R.  was  entitled  to  pur- 
chase the  holdings  as  owner  of  judicial  tenancies 
created  prior  to  1901,  subject  to  proof  being 
given  that  he  was,  at  the  time  of  the  agreements 
to  purchase,  and  still  was,  in  occupation  of  the 
holdings  as  a  beneficial  owner  and  not  as  a 
trustee  for  the  vendor.  Re  Estate  of  H.  L.  Ellis 
L.  C,  39  I.  L.  T.  R.  227 

2.  Court  tenant — Position  of — Son  of  a 

Court  tenant — Section  2  (1)  (6) — Selection  of 
persons  to  purchase  parcels — Sections  6  and  7.] 
In  proceedings  under  section  7  of  the  Irish 
Land  Act,  1903,  a  Court  tenant  on  an  estate,  in 
respect  of  which  an  ofier  is  made,  is  entitled  to 
the  benefits  of  the  section,  and  the  son  of  such 
tenant  is  the  son  of  a  tenant  of  a  holding  on 
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TEN  ANT — ^^ontinued. 
the  estate  within  the  meaning  of  s.  2  (1)  (6)  of 
the  said  Act :  Semble,  so  far  as  proceedings 
under  sections  6  and  7  of  the  Irish  Land  Act, 
1903,  are  concerned,  the  question  of  the  selection 
of  persons  for  the  purchase  of  parcels  is  altogether 
within  the  discretion  of  the  Estates  Commis- 
sioners. Be  the  Estate  of  B.  J.  Lawless,  Owner  ; 
J.  E.  O'Borke,  Petitioner 

L.  C,  39  I.  L.  T.  R.  239 

LAND  PURCHASE  ACTS— PRACTICE. 
1. Advance  on  re-purchase  of  demesne^ 

Balance  of  purchase-money  secured  by  way 
of  charge  to  Land  Commission — Allocation — 
Form  of  order.]  Where  a  vendor  sells  his 
demesne  and  adjacent  lands  to  the  Land  Com- 
mission uuder  the  provisions  of  section  3  of  the 
Irish  Land  Act,  1903,  with  the  intention  of 
re-purchasing,  portion  of  the  purchase-money 
being  advanced  by  the  Land  Commission  under 
section  3  (2),  and  the  balance  being  secured 
to  the  Land  Commission  by  way  of  charge,  and 
where  it  appears  that  the  vendor  is  absolutely 
entitled,  and  that  after  payment  of  all  prior 
charges  a  surplus  larger  than  the  sum  so  secured 
by  way  of  charge  will  be  coming  to  the  vendor, 
the  said  charge  will  be  allowed  on  the  schedule 
at  the  foot  of  aU  prior  charges  and  incum- 
brances, and  the  amount  thereof  will  be  retained 
by  the  Land  Commission,  and  on  allocation  an 
order  will  be  made  declaring  that  such  retainer 
be  deemed  full  payment  of  the  said  charge.  Be 
the  Estate  of  Geo.  Ker  Mahon 

^  L.  C,  38  I.  L.  T.  R.  258 

2. Allocation — Costs  of  sale — Percentage 

on  bonus  payable  to  agent  by  agreement — Act, 
1903  (3  Edw.  VII.,  c.  37),  s.  23  (12).]  Where 
a  vendor  has  agreed  to  pay  his  agent  a  per- 
centage on  the  bonus  as  well  as  on  the  purchase- 
money,  on  allocation,  the  percentage  on  the 
bonus  will  not  be  put  on  the  schedule  as  payable 
to  the  agent  out  of  the  purchase-money,  not 
being  part  of  the  costs  connected  with  the 
sale.     Re  the  Estate  of  T.  H.  Ayre 

L.  C,  38  I.  L.  T.  R.  164 

3. Allocation — Estate    duty    paid    by 

limited  owner — Interest  on — Finance  Act,  1894, 
n.  9,  s.-s.  6.]  Where  vendors,  tenants-for-life, 
were  entitled  to  be  paid  out  of  the  purchase- 
money  sums  paid  by  them  in  respect  of  estate 
duty,  and  from  the  final  schedule  it  appeared 
that  further  sums  had  been  allowed  by  the 
examiner  as  for  interest  thereon  :  — Held,  that 
the  sums  so  allowed  for  interest  be  disallowed. 
Be  the  Estate  of  L.  Dunne 

L.  C,  39  I.  L.  T.  R.  260 

4. Allocation — Mortgage — Covenant   by 

mortgagor  not  to  pay  off  for  five  years  unless  lands 
previously  sold  under  Land  Purchase  Acts — 
Agreement  for  payment  of  differential  interest 
in  the  latter  event — Irish  Land  Act,  1903,  s.  24  (6).] 
Lands  sold  under  the  Land  Purchase  Acts  were 
subject  to  a  mortgage  which  contained  a  covenant 
by  the  mortgagor  not  to  pay  ofi  the  principal 
for  a  certain  period  unless  a  sale  to  the  tenants 
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through  the  Irish  Land  Commission  should  be- 
previously  completed,  and  the  purchase -money 
be  available  for  allocation,  and  provided  that, 
in  the  latter  event,  the  mortgagor  should  pay 
differential  interest  for  the  residue  of  said  period 
from  the  date  of  such  payment  off.  The  lands 
were  sold  and  the  allocation  proceeded  with 
before  the  expiration  of  the  said  period  •.—Held,. 
that  the  mortgagees  were  entitled  to  be  paid 
differential  interest  in  accordance  with  the 
proviso  in  that  behalf  contained  in  the  mortgage 
deed,  their  rights  not  being  affepted  by  the 
provisions  of  s.  24  (6)  of  the  Act  of  1903.  In  the 
Matter  of  the  Estate  of  Arthur  John  Armstrong 
L.  C,  46  L  L.  T.  R.  46 

5. Decision  of —  Judicial  Commissioner 

—Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
s.  15  (1),  (2) — Estates  Commissioners — Declara- 
tion of  "an  estate."]  An  appeal  to  the  Court  of 
Appeal  lies  from  a  decision  of  the  Judicial 
Commissioner  on  appeal  from  an  order  or 
declaration  of  the  Estates  Commissioners  under 
section  15  (1),  (2)  of  the  Irish  Land  Act,  1903. 
In  re  Scully's  Estate 

WyUe,  J.,  App.,  [1912]  I.  R.  231,  245; 
46  I.  L.  T.  R.  46,  107 

6. Appeal — House  of  Lords — Competency 

—  Distribution  of  purchase- money  —  Irish 
Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
s.  24  (13).]  Appeal  by  the  Scottish  Widows' 
Fund  Life  Assurance  Society  from  the  order  of 
the  Court  of  Appeal,  dated  November  2,  1910,. 
affirming  the  order  of  Koss,  J.,  dated  July  6, 
1910  ([1911]  1  L  E.  16),  dismissed  as  incom^ 
petent  by  the  House  of  Lords.  In  re  Blenner- 
hassett's  Estates  H.  L.,  [1912]  1 1.  R.  286  ; 

46LL.T.  R.298.    [^nd  1912,  A.  C.  281] 

7. Appeal  to  Court  of  Appeal  from  Land 

Commission — Land  Law  (Ireland)  Act,  1896, 
section  32  (3),  section  50  (4) — Purchase  of  Land 
(Ireland)  Act,  1885,  section  22.]  An  appeal  to 
the  Court  of  Appeal  lies  under  section  22  of  the 
Purchase  of  Land  (Ireland)  Act,  1885,  upon  any 
question  of  law  from  an  order  of  the  Land  Com- 
mission made  under  section  32  (3)  of  the  Land 
Law  (Ireland)  Act,  1896.  In  re  Leonard's 
Estate  Wylie,  J.,  App.,  [1912]  I.  R.  212,  215  ; 
46  I.  L.  T.  H.  51 

8. Claims  attached  to  the  purchase- 
money — Bedemption — Sub-section  13 — Practice.] 
An  appeal  from  an  order  of  the  Judicial 
Commissioner  fixing  the  redemption  price  of 
a  claim  which  has  become  attached  to  the 
purchase-money  under  the  provisions  of 
section  24  of  the  Irish  Land  Act,  1903,  will  not 
be  entertained  unless  the  Court  are  satisfied 
that  he  has  erred  on  some  matter  of  principle 
beyond  the  question  of  mere  amount.  Be  the 
Estate  of  L.  G.  N.  Kemmis  (No.  2) 

App.,  39  I.  L.  T.  R.  9 ;  5  N.  I.  J.  R.  17 

9. Continuing  proceedings  —  Vendor- 
Death  of — Successor-in-title.]  Where  the  vendor, 
a  tenant-for-life,  died  after  the  purchase  agree- 
ments had  been  lodged  with  the  Land  Com- 
mission, but  before  the  advances  had  been 
sanctioned: — Held,   that   the   successor-in-title- 
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of  the  original  vendor  was  entitled  to  carry  on 
the  proceedings  in  his  own  name  on  the  ground 
that  every  sale  by  a  tenant-for-life  under  the 
Act  of  1903  is  a  sale  under  the  Settled  Land 
Acts.     Massareene  and  Ferrard's  Estate 

L.  C,  40  I.  L.  T.  R.  16 

10. Continuing  proceedings  —  Vendor  — 

Death  of.]  Where  purchase  agreements  had 
been  lodged  with  the  Land  Commission,  but  the 
Estates  Commissioners  had  not  yet  provision- 
ally declared  the  estate  to  be  fit  to  be  regarded 
as  a  "  separate  estate,"  and  the  vendor,  who 
was  an  absolute  owner  in  fee-simple,  died, 
having  devised  all  her  property  (subject  to 
certain  pecuniary  legacies)  to  a  class  "  in  equal 
shares  and  proportions " : — Hdd,  that  the 
executor  of  the  vendor  should  be  given  liberty 
to  continue  the  proceedings.  Meade's  Estate 
L.  C,  40  I.  L.  T.  R.  124 

11.  Conveyancing — Fiats — Mistake    in.] 

Fee    held   to    be    vested  in  tenant-purchaser 
subject  to  equities  of  other  tenant-purchasers 
in  respect  of  turbary  rights.    Kee  v.  Doherty 
Cir.  Cas.,  FitzGibbon,  L.J.,  40  I.  L.  T.  346 

12. Costs  —  Annuity  —  Bedemption     of 

superior  interests^Sum  retained  insufficient.] 
On  the  sale  of  an  estate  under  the  Irish  Land 
Act,  1903,  the  redemption  price  of  an  appor- 
tioned part  of  the  annuity  was  fixed  by  consent, 
a  sum  named  by  the  solicitors  for  the  annuitant 
as  sufficient  for  their  costs  was  retained,  and 
the  residue  of  the  funds  was  paid  to  the  vendor. 
The  costs  of  the  annuitant,  when  taxed  and 
ascertained,  considerably  exceeded  the  sum 
retained.  On  an  application  by  the  annuitant 
that  the  vendor  be  ordered  to  lodge  in  Court 
to  the  credit  of  the  matter  a  sum  representing 
the  difference  between  the  taxed  costs  of  the 
annuitant  and  the  sum  retained  in  Court : — 
Held,  that  the  vendor  should  not  be  directed 
to  bring  the  amount  into  Court,  but  that  an 
order  should  be  made  declaring  the  annuitant  en- 
titled to  the  payment  of  the  amount  by  the  vendor. 
mre  Dooner's  Estate      L.  C,  42  I.  L.  T.  R.  104 

13. Deduction    of  income  tax — Interest 

accrued  since  last  half-yearly  rest — Claim  under 
bank  mortgage  affecting  purchase-money — 
"  Yearly  interest"- — Income  Tax  Act,  1842 
(5  <fc  6  Vict.,  c.  35),  s.  102 — Income  Tax  Act, 
1853(16  *  17  Vict.,  c.  34),  s.  40.]  Where  a 
claim  is  vouched  under  an  ordinary  bank 
mortgage,  affecting  the  purchase-money  of  lands 
sold  under  the  Land  Purchase  Acts,  for  principal 
and  interest  accrued  since  the  last  half-yearly 
rent,  income  tax  will  not  be  deducted  from  such 
interest,  even  after  the  death  of  the  vendor  who 
created  the  mortgage.     Young's  Estate 

Wylle,  J.,  [1918]  1  I.  R.  30 
fSee  in  note  Crawford  v.  Kelly  k  Fersse's  Estate] 

14. Dismissal  of  purchase  pioeeedings 

in  invitum  a  mortgagee  ot  the  landlord's  interest 
— Mortgagee's  power  of  sale.]  The  vendor  in 
land  purchase  proceedings,  or  a  person  who  has 
bought  the  vendor's  interest  in  the  lands  for  sale, 
is  entitled  to  agree  with  the  tenant  purchaser 
to  withdraw  the  purchase  agreement  and  to 


LAND  PURCHASE   ACTS— PRACTICE —co». 

have  the  land  purchase  proceedings  dismissed 
in  invitum  a  mortgagee  of  the  vendor's  interest. 
A  mortgagee's  power  of  sale  is  not  suspended  by 
land  purchase  proceedings.  After  the  date  of 
the  lodging  of  the  originating  application  with 
the  Estates  Commissioners  the  vendor  mortgaged 
all  his  interest  to  a  mortgagee.  Subsequently 
a  judgment  mortgage  was  registered  against 
the  vendor's  interest  in  the  lauds  for  sale.  The 
Estates  Commissioners  afterwards  sanctioned  an 
advance.  Subsequent  to  the  sanction  of  the 
advance,  -but  before  the  making  of  a  vesting 
order,  the  first  mortgagee  sold,  under  his  power 
of  sale,  all  the  landlord's  interest  to  the  tenant. 
The  tenant  having  applied  to  have  the  proceed- 
ings dismissed  : — Hdd,  by  the  Estates  Com- 
missioners, that,  subject  to  the  result  of  any 
independent  proceedings  to  set  aside  the  sale 
by  the  mortgagee,  the  proceedings  should  be 
iismissed,  notwithstanding  the  opposition  of  the 
puisne  judgment  mortgagee.  Hancock's  Estate 
E.  C.  C,  50  I.  L.  T.  R.  55 

15. Dower   issuing    out   of   annuity— 

Redemption  of  annuity — Right  of  dowress.] 
Where  dower  is  payable  out  of  an  annuity 
charged  on  lands  sold  under  the  Land  Purchase 
Acts,  and  the  annuity  is  redeemed,  the  right 
of  the  dowress  is  to  receive  the  interest  on 
one -third  of  the  redemption  price  during  her 
life,  and  the  Court  will  accordingly  direct 
one-third  of  the  redemption-price  to  be  set 
aside  for  that  purpose.     Dooner's  Estate 

L.  C,  44 1.  L.  T.  R.  145 

16. Mortgage    deed    custody — Mortgage 

charged  on  the  lands  sold  together  with  other  lands 
paid  off  out  of  purchase-money — -Mortgage  deed — 
Document  of  title.]  Where  all  the  money  due  on 
foot  of  a  mortgage  has  been  paid  out  of  the 
purchase -money  of  an  estate  sold  under  the 
Land  Purchase  Acts,  and  there  are  other  lands 
subject  to  the  mortgage,  the  mortgage  deed  will 
be  given  to  the  vendor.  In  the  Matter  of  the 
Estate  of  Emily  A.  Broumrigg 

L.  C.  46  I.  L   T.  R.  83 

17.  — ■ —  Mortgagee's  costs  of  proof — Rules 
of  2nd  July,  1910 — Scale  of  fees.]  Mortgagee's 
costs  of  proving  title  will  not  be  taxed,as  the  scale 
of  fees  in  the  schedule  to  the  Rules  of  2nd  July, 
1910,  applies  irrespective  of  the  length  of  title. 
The  solicitors  for  a  mortgagee  applied  that  their 
costs  of  proving  title  to  a  mortgage  charged 
upon  lands  sold  under  the  Irish  Land  Act,  1903, 
should  be  referred  for  taxation.  The  said  costs 
(which  had  been  drawn  to  £34  lis.)  included  an 
item  of  £6  lis.  6d.,  being  the  charges  due  to 
Scotch  solicitors  for  work  done  in  Scotland  in 
connection  with  the  redemption  in  fuU  of  certain 
head  rents.  The  Judicial  Commissioner  allowed 
items  amounting  to  £16  12s.  6d.  under  the  special 
circumstances,  but  disallowed  {inter  alia)  the 
item  for  the  charges  of  the  Scotch  solicitors. 
In  the  Matter  of  the  Estate  of  E.  R.  Wm.  0. 
Carroll  L.  C,  46  I.  L.  T.  R.  102 

18. Payment  out  of  Court — Purchase- 
money  of  lands  sold  paid  out — Miscarriage — 
Jurisdiction  of  Land  Commission  to  order  re- 
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lodgment.]  Where  the  purchase-money  of  lands 
sold  under  the  Land  Purchase  Acta  has  been 
paid  out  to  any  person  through  a  miscarriage,  the 
Court  has  jurisdiction  to  order  tlie  person  to 
whom  the  money  has  been  so  paid  to  re-lodge  the 
same  in  Court.  In  re  Oage's  Estate  (17  L.  R.  I. 
HI)  applied.     In  re  Persse's  Estate 

Wylie,  J.,  [1912]  1 1.  R.  18. 279  ; 
46  I.  L.  T.  R.  24 

19 Question     of    law — King's      Bench 

Division — Appeal  to  Court  of  Appeal.]  Where 
a  question  was  submitted  by  the  Estates 
Commissioners  under  section  23  (1)  of  the  Irish 
Land  Act,  1903,  as  to  their  powers  under 
section  12  to  grant  an  advance  out  of  the  reserve 
fund  to  a  person  coming  within  section  2  (1)  (d), 
for  the  purpose  of  enabUng  him  to  purchase 
stock  and  implements ;  on  an  application  by 
the  Treasury  that  the  case  be  referred  to  the 
King's  Bench  Division  under  the  provisions  of 
section  71,  on  the  grounds  (1)  that  the  question 
was  one  of  far-reaching  importance,  and  (2)  that 
it  was  not  clear  that  an  appeal  would  lie  from 
the  decision  of  the  Judicial  Commissioner : — 
Held,  that  the  appUoation  should  be  refused 
on  the  grounds  (1)  that  jurisdiction  to  decide 
questions  of  law  arising  under  sections  1  to  23 
was  conferred  on  the  Judicial  Commissioner 
under  section  23(1),  and  that  this  was  the  proper 
tribunal  to  try  such  questions  ;  and  (2)  that 
having  regard  to  the  decision  of  the  Court  of 
Appeal  in  Talbot  Grosbie's  Estate  ([1905]  1  L  R 
570),  no  real  doubt  existed  that  there  was  a  right 
of  appeal  to  the  Court  of  Appeal  from  the 
decision  of  the  Judicial  Commissioner  on  cases 
submitted  by  the  Estates  Commissioners  under 
section  23  (1).  Lanadawne's  Estate  (No.  1) 

L.  C,  40  I.  L.  T.  R.  61 

20. Rescission  of  pureliase  agreement — 

Irish  Land  Act,  1903, «.  15  (1)  (2).]  A  document 
in  the  following  form  : — "  Declare  an  estate  and 
sanction  subject  to  marginal  notes  on  Inspector's 
and  Surveyor's  reports  being  oompUed  with," 
initialled  at  different  times  by  two  Estates 
Commissioners,  is  not  a  declaration  that  any 
particular  lands  are  fit  to  be  regarded  as  a 
separate  estate  for  the  purposes  of  the  Act 
within  the  meaning  of  section  98  (1).  Where 
a  landlord  and  his  immediate  tenant  of  a  holding 
(partly  sublet  with  the  landlord's  consent)  agree 
for  a  sale  through  the  Land  Commission,  they 
may,  at  any  time  before  a  declaration  is  made 
by  the  Estates  Commissioners,  under  section  15 
(1)  of  the  Act  of  1903,  mutually  rescind  the 
agreement,  and  thereupon  all  jurisdiction  of  the 
Land  Commission  under  section  15  (1)  (2),  with 
respect  to  that  holding  ceases.  In  re  Scully's 
Estate 

Wylie,  J.,  App.,  [1912]  1  I.  R.  231,  245  ; 
46  I.  L.  T.  R.  46,  107 
21.  Settled  Land  Acts — Public  Trustee — Sale 
of  settled  lands — Purchase-money  paid  to  trustees 
of  settlement — Jurisdiction  of  Land  Commission 
and  Land  Judge  to  appoint  public  trustee  sub- 
sequently— Irish  Land  Act,  1903  (3  Edw.  VII., 
c.  37),  «.  52.]     Where  settled  lands  have  been 
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sold  under  the  Land  Purchase  Acts  and  the 
purchase-money  has  been  paid  out  to  the 
trustees  of  the  settlement,  a  Judicial  Commis- 
sioner or  the  Land  Judge,  as  the  case  may  be, 
has  jurisdiction,  where  the  trustees  have  since 
died,  to  appoint  the  public  trustee  trustee  of 
the  settlement,  in  relation  to  cixe  purchase- 
money  of  the  lands  so  sold.     In  re  Trench's 


Wylie,  J.,  [1912]  1 1.  R.  295  ;  46  I.  L.  T.  R.  131 

22. Settled    Land    Acts  —  Trustees  — 

Appointment  —  Lijnitation  of.]  An  order  made 
by  the  Judicial  Commiaeioner  appointing 
trustees  for  the  purposes  of  the  Settled  Land 
Acts,  where  settled  land  is  sold  under  the 
provisions  of  the  Land  Purchase  Acts,  or  where 
proceedings  for  sale  thereunder  are  in  actual 
contemplation,  or  within  reasonable  contem- 
plation, of  the  parties  who  are  before  the  Coui^t, 
will  be  limited  to  the  purposes  connected  with 
such  sale.  Be  the  Estate  of  the  Bight  Hon. 
William  Earl  of  Carysfort 

L.  C,  39  I.  L.  T.  R.  57  ;  5  N.  I.  J.  R.  100 
[But  see  No.  12.] 
23.  - —  Settled  Land  Acts  —  Trustees  — 
Appointment — Limited  purpose.]  An  order  was 
made  appointing  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  not  only  over  the  settled 
land  which  was  sold  under  the  Irish  Land  Act 
1903,  but  also  over  the  entire  property  com- 
prising the  settled  land.    Johnston's  Estate 

Ross,  J.,  40  I.  L.  T.  R.  232 
24. Tenant-purchaser  a  person  of  un- 
sound miai— Small  holding— Guardian — Ap- 
pointment of — Signing  of  purchase  agreement — 
Lunacy  Begulation  {Ireimd)  Act,  1871,  s.  68 — ■ 
General  order.]  On  an  application  to  the  Judicial 
Commissioner  to  appoint  a  guardian  of  a  pro- 
posed tenant-purchaser,  where  it  appeared  that 
the  proposed  tenant-purchaser  was  a  person  of 
unsound  mind,  and  that  the  holding  in  his 
occupation  comprised  5  acres  subject  to  a 
judicial  rent  of  £4,  the  poor  law  valuation  being 
£5  10s.,  and  also  that  his  property  did  not  exceed 
£200  as  to  corpus,  an  order  was  made  accord- 
ingly. On  the  matter  being  referred  to  the 
Lord  Chancellor,  with  regard  to  the  signing  of  the 
purchase-agreement,  a  general  order  was  made 
pursuant  to  the  provisions  of  the  Lunac/^ 
Regulation  (Ireland)  Act,  1871,  directing  "  that 
when  for  the  purposes  of  the  Irish  Land  Purchase 
Acts,  the  Judicial  Commissioner  shall  appoint  a 
guardian  of  a  proposed  tenant-purchaser  on  the 
ground  that  such  tenant-purchaser  is  of  unsound 
mind,  and  it  shall  appear  that  the  entire  property 
of  the  said  tenant-purchaser  does  not  exceed  the 
sum  of  £200  in  value  as  to  the  corpus  thereof, 
or  the  sum  of  £10  as  to  the  annual  income 
thereof,  such  guardian  shall  be  at  liberty  to 
lodge  in  the  office  of  the  Registrar  in  Lunacy 
the  order  so  appointing  him,  -together  with 
copies  of  the  affidavits  upon  which  such  order 
was  made,  and  thereupon  and  upon  evidence 
that  personal  notice  of  the  application  has  been 
given  to  the  person  alleged  to  be  of  unsound 
mind,    the   said    Registrar   shall   submit    the 
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documents  so  lodged  to  the  Lord  Chancellor, 
with  a  Tiew  to  the  making  of  such  order  under ' 
the  provisions  of  section  68  of  the  Act  aforesaid 
as  his  Lordship  may  consider  expedient."  Be  the 
Estate  of  Rev.  W.  D.  Pounden  and  0.  Vandeleur, 
Vendors  L.  C,  39  I.  L.  T.  R.  96 

LAND     PURCHASE     ACTS— PRE-EXISTING 
PRIVILEGE. 

1.  Easement — Prescription — Land    Law 

{Ireland}  Act,  1896,  «.  34  (1).]  A  privilege 
cannot  become  an  easement  under  section  34  (1) 
of  the  Land  Law  (Ireland)  Act,  1896,  unless  it 
has  been  enjoyed  for  such  a  time  that  (apart 
from  its  having  been  enjoyed  by  consent  of 
the  landlord)  it  would  have  become  a  valid  ease- 
ment. {Per  Kenny  and  Gordon,  JJ.,  Gibson,  J., 
diss.),  such  enjoyment  must  throughout  the 
whole  period  have  been  upon  the  particular 
holding  in  respect  of  which  it  is  claimed : — 
Semble  {per  Kenny,  J. ) :  An  ambulatory  privilege 
given  by  the  lessor  is  not  within  the  section. 
King  Harman's  Estate  ([1908]  1  I.  R.  202) 
considered.     Gallinan  v.  M'Mahon 

K.  B.,  [1918]  2  I.  R.  1  ;  52  I.  L.  T.  R.  77 

2. Vesting  order — Effect  of  — Sale  of — 

Fair  rent  order  incorporating  turbary  privilege — 
Preservation  of  privilege — Applotment  of  lands.] 
An  order  fixing  a  judicial  rent  on  a  holding 
specified  a  right  or  privilege  of  cutting  turf  in  a 
particular  portion  of  a  certain  bog,  and  the 
plaintiff  (tenant  of  the  holding)  afterwards 
entered  into  an  agreement  to  purchase  the 
holding,  "  together  with  such  right  of  turbary 
as  has  heretofore  been  exercised  by  me."  On 
a  sale  of  their  holdings  to  other  tenants  the  Land 
Commission  insisted  that  the  said  bog  (which 
had  at  first  been  intended  to  have  been  reserved 
by  the  vendor)  should  be  applotted  among  the 
adjoining  tenants,  and  for  this  purpose,  after 
the  final  consolidated  notice  had  been  served 
on  which  the  said  right  or  privilege  of  turbary 
had  been  set  out,  the  map  of  the  holdings  was 
altered,  and  the  portion  of  the  bog  where  the 
plaintiff  cut  turf  was  assigned  to  another  pur- 
chasing tenant  (the  defendant),  and  the  vesting 
order  of  the  Land  Commission  did  not  determine 
what  rights,  profits  a  prendre  or  easements 
existed.  On  appeal  from  a  dismiss  by  the 
Coimty  Court  Judge  of  the  plaintiff's  bill  for 
£5  damages  for  interference  by  the  defendant 
v?ith  her  right  of  cutting  turf  : — Held,  that  the 
part  of  the  bog  now  vested  in  the  defendant 
under  the  vesting  order  of  the  Land  Commission 
remained  subject  to  the  previously  existing  right 
of  turbary.     Wilson  v.  Gilmour 

Cir.  Cas.,  Madden,  J.,  31 1.  L.  T.  R.  75 

3. Vesting      Order — Turbary — Privilege 

converted  into  right — Land  Law  {Ireland)  Act, 
1896  (59  <fe  60  Vict.,  c.  47),  s.  34  (1).]  Where  the 
tenant  of  a  holding  and  his  predecessora-in-title 
had  for  forty  years,  by  the  permission  of  the 
landlord,  cut  turf  from  a  neighbouring  bog,  and 
the  tenant  purchased  the  holding  under  the 
Land  Purchase  Acts,  but  the  vesting  order  was 
silent   as   to   any   rights   or  easements  : — Held 
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(reversing  the  County  Court  Judge),  that  the 
privilege  in  question  was  such  that  if  the  holding 
had  belonged  to  a  different  owner  from  the  rest 
of  the  estate  it  would  have  been  an  easement 
or  right,  and  that  under  section  34  (1)  of  the 
Land  Act,  1896,  what  was  previously  a  privilege 
was  converted  into  a  right,  and  accordingly  the 
Civil  Bill  brought  by  the  landlord  for  trespass 
was  dismissed.     Coote  v.  Phelan 

Cir.  Gas.,  Madden,  J.,  35  I.  L.  T.  R.  196 

LAND  PURCHASE  ACTS— RESERVATION 

1. Estate  purchased  by  the  Congested  Dis- 
tricts Board — Re-sale  to  lenants-.^Reservation 
of  game — Dispensing  with  inspection — Amount 
of  guarantee.]  Where  an  estate  had  been 
bought  by  the  Congested  Districts  Board, 
and  agreements  had  been  entered  into  with  the 
tenants  for  a  re-sale  to  them,  an  application 
was  made  to  the  Court  (1)  that  the  Board 
might  be  allowed  to  reserve  game  and  sporting 
rights  in  all  the  cases  of  re-sale  as  provided 
by  the  agreement  signed  by  the  tenants,  and 
(2)  that  inspection  of  the  holdings  be  dis- 
pensed with  as  a  preliminary  to  the  sanction  of 
the  advances  applied  for  and  to  be  applied  for 
on  the  estate : — Held  (by  the  majority  of 
the  Court),  that,  as  they  were  satisfied  that 
the  effect  of  the  exception  and  reservation 
as  to  game  had  been  fully  explained  to  and 
understood  by  the  tenants  as  provided  by 
section  31  (2)  of  the  Land  Act,  1896,  the 
Board  should  be  allowed  to  reserve  the  game, 
and  (2)  under  the  circumstances  of  the  case 
inspection  might  be  dispensed  with  subject  to 
satisfactory  proof  of  occupation  by  the  tenants. 
Held  also,  that  as  this  was  the  first  case  of  a  re- 
sale of  an  estate  purchased  since  the  Act  of 
1896,  the  guarantee  to  be  given  by  the  Board 
under  the  Congested  Districts  Board  (Ireland) 
Act,  1894,  s.  1,  should  be  for  the  whole  of  the 
purchase-money.  The  Congested  Districts 
Board  {Trustees  of)  L.  C,  35  I.  L.  T.  R.  122 
2. Sale  subject  to  exceptions  and  reserva- 
tions— Land  Law  {Ireland)  Act,  1896,  s.  31.] 
Where  a  landlord  has  agreed  with  his  tenants 
to  sell  them  their  holdings,  reserviiig  all  timber 
trees,  woods,  mines  of  iron,  coal,  or  other  mines 
and  royalties  whatsoever,  and  all  quarries  of 
free  and  lime  stone  and  other  quarries  what- 
soever, and  the  right  of  hawking,  fishing,  and 
fowling  over  and  through  the  lands,  the  Land 
Commission  will  fiat  the  originating  statement 
and  convey  the  holdings  to  the  tenants  subject 
to  the  above  exceptions  and  reservations.  Re 
Montgomery's  Estate 

Bewley,  J.,  31 1.  L.  T.  R.  121 
See  Land  Purchase  Acts — Mineral  Rightf. 
See  Land  Purchase  Acts— Sporting  Rights- 

LAND   PURCHASE  ACTS— RESERVE  FUND. 

1. Jurisdiction    of    the    Estates    Com- 

missioners-^J'ree  grants  for  the  purchase  of 
stock  and  implemerds — Irish  Land  Act,  1903, 
ss.   12,  43.]    The  Estates  Commissioners  have 
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jurisdiction  to  make  free  grants  out  of  the 
Reserve  Fund  mentioned  in  section  43  of  the 
Irish  Land  Act,  1903,  to  persons  coming  within 
the  provisions  of  section  2  (1)  {d)  of  the  said 
Act,  for  the  purchase  of  stoclc  and  implements. 
In  re  Marquis  of  Lansdowne^s  Estate 
Meredith,  J.,  [1906]  1 1.  R.  493  ;  40 1.  L.  T.  R.  62 

2. Jurisdiction  to  make  advances  out 

of — Holding  sold  under  prior  Land  Purchase 
Acts.]  The  Estates  Commissioners  have  no 
jurisdiction  to  make  grants  out  of  the  Reserve 
Fund  for  the  benefit  or  improvement  of  holdings 
which  have  not  been  sold  under  the  provisions 
of  the  Act  of  1903.  Accordingly,  where  an 
evicted  tenant  (whose  holding  formed  part 
of  an  estate  for  sale  in  the  Land  Judges'  Court), 
having  been  reinstated  in  his  holding  by  the 
Land  Judge  as  tenant  from  year  to  year  pending 
the  matter,  made  an  offer  to  purchase  his  said 
holding,  which  was  accepted  by  the  Land  Judge, 
and  applied  to  the  Land  Commission  for  an 
advance,  which  was  sanctioned,  and  where  the 
Estates  Commissioners  were  of  opinion  that  a 
free  grant  for  repairing  the  house  on  the  holding 
and  providing  the  tenant  with  stock  was  neces- 
sary and  expedient  in  order  to  enable  him  to 
work  the  holding  with  advantage  : — Held,  that 
the  proposed  free  grant  could  not  be  made. 
StawelVs  Estate  L.  C,  41  I.  L.  T.  R.  228 

LAND      PURCHASE      ACTS— RESTRICTION 
ON    CHARGING. 

1. Equitable     mortgage — Irish     Land 

Act,  1903  (3  Edw.  VII.,  c.  37),  s.  54  (Z)— Holding 
subject  to  land  purchase  annuity — Restriction  on 
mortgaging.']  Section  54  (3)  of  the  Irish  Land 
Act,  1903,  is  confined  to  instruments  of  mortgage 
or  charge,  and  does  not  apply  to  an  equitable 
deposit  of  title-deeds  unaccompanied  by  any 
writing.  National  Bank  v.  Diffely 
ffl.  R.,  [1910]  1  I.  R.  271  ;  44  I.  L.  T.  R.  19 

2. Judgment  mortgage— Excess  of  limit 

— Arrears  of  interest.]  Section  54  (3)  of  the 
Irish  Land  Act  1903,  only  extends  to  a  mortgage 
or,  charge  by  the  voluntary  act  of  the  proprietor 
and  does  not  invalidate  a  judgment  mortgage, 
no  matter  what  the  amount  of  the  prior  charges 
on  the  holding  may  be.  Semble: — The  limit 
imposed  by  the  sub-section  applies  only  to 
capital  charges ;  and  when  the  interest  on  a 
capital  charge  which  exceeds  the  limit  has  fallen 
into  arrear,  there  is  nothing  in  the  sub-section 
to  invalidate  the  claim  for  interest  on  the  limited 
amount  of  principal.  Restrictions  on  aliena- 
tion and  charging  by  evicted  tenant-purchasers 
discussed.  In  re  Boulston 
Wylie,  J.,  [1909]  1 1.  R.  306  ;  43 1.  L.  T.  R.  232 

LAND  PURCHASE  ACTS— SALE  BY  LAND 
JUDGE. 

1.  Act,    1896,    s.    40 — Agricultural    or 

pastoral  holding — Court  tenant — Portion  of  man- 
sion-house and  demesne.]  Portion  of  the 
mansion-house,  yard,  and  offices  of  Hollywood 
House,  together  with  190  acres,  of  which  40  acres 
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were  ornamental  plantation,  was  held  by  a 
Court  tenant : — Held,  that  it  was  not  an  agri- 
cultural or  pastoral  holding,  and  so  was  outside 
section  40  of  the  Land  Law  Act,  1896.  In  re 
Harrison's  Estate  ;  Kirk,  petitioner 

Ross,  J.,  [1900]  1 1.  R.  139  ;  33  I.  L.  T.  R.  137 
2.  — ^—  Act,  1896,  s.  i/O— Competing  offers — 
Offer  by  Congested  Districts  Board  of  £1,173. 
preferred  to  offer  of  £1,200  by  owner  tenant, 
£960  bein^  advanced  to  tenant  by  Irish  han't' 
Commission.]  The  greater  part  of  a  lot  wan 
held  by  a  Chancery  tenant  (practically  thi; 
owner  tenant).  The  Land  Commission  offered 
to  advance  £960  to  the  tenants  on  the  lot  to 
enable  them  to  purchase  their  holdings,  and 
before  the  Land  Judge  had  decided  to  offer 
their  holdings  to  the  tenants  at  that  price,  the 
Congested  Districts  Board  offered  £1,173  for 
the  lot.  The  Land  Judge  thereupon  offered  the 
lands  to  the  tenants  at  the  increased  sum  of 
£1,173,  but  subject  to  a  proviso  that  if  any  of 
the  tenants  refused  to  buy,  all  the  offers  wonld 
be  cancelled.  Some  of  the  tenants  declined  to 
purchase,  and  the  Land  Judge  then  cancelled 
the  offer  to  all  the  tenants.  The  tenant  owner 
thereupon  offered  to  buy  the  entire  lot  for 
£1,200,  and  his  offer  was  refused  -.—Held,  that 
the  decision  of  the  Land  Judge  must  be  affirmed. 
The  owner  tenant's  must  be  treated  as  that  of 
an  ordinary  bidder,  section  40  of  the  Land  Ac  I;  of 
1896  being  out  of  the  case.  Allowing  for  the 
guarantee  deposit,  redemption  of  rentohaa-ge, 
and  other  differences,  the  offer  of  £1,173  cash 
down  was  the  best  for  the  incumbrancers,  and 
must  be  accepted.     Higgins'  Estate 

App.,  33  I.  L.  T.  R.  53 

3.  Act,    1896,    s.   iO— Construction   of— 

Mandatory  enactment — Estate  over  which  re- 
ceiver had  been  appointed — Absolute  order  for 
sale.]  1.  In  every  case  where  the  conditions 
mentioned  in  section  40  (1)  of  the  Land  Law 
(Ireland)  Act,  1896,  exist,  it  is  prima  facie 
mandatory  on  the  Land  Judge  to  request  the 
Land  Commission  to  make  the  inspection  and 
report  mentioned  in  sub-clause  (a),  and  after- 
wards make  to  the  tenants  the  offer  mentioned 
in  sub-clause  (6).  2.  But  an  estate  may  be  so 
specially  circumstanced — e.g.,  if  a  sale  has 
become,  or,  within  a  reasonable  time,  may 
become  unnecessary,  that  it  would  be  reasonable 
that  the  Land  Judge  should  put  a  stay  on  the 
making  of  the  request,  or  forbear  from  making 
it,  and  in  such  special  cases  the  Land  Judge 
retains '  a  judicial  discretion.  So  held  by  the 
Court  of  Appeal,  affirming  the  decision  of  Ross, 
J.  (Porter,  M.R.,  and  KtzGibbon,  L.J.,  dissen- 
tientibus).  3.  Before  sending  the  request  under 
sub-clause  (a)  the  Land  Judge  should  give  an 
opportunity  for  its  being  considered  whethei 
the  conditions  mentioned  in  sub-clause  (a) 
exist,  or  whether  there  are  any  special  circum- 
stances sufficient  to  induce  him  to  put  a  stay 
on  the  making  of  the  request,  or  forbear  from 
making  it.  Per  FitzGibbon,  L.J.  :  The  Land 
Judge,  in  sitting  under  the  Act  of  1896,  s.  40, 
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has  the  same  judicial  discretion,  and  ought  to 
exercise  it  in  the  same  manner,  as  under  the 
Landed  Estates  Court  Act,  1858,  s.  55.     In  re 
Owen's  Trustees'  Estate  {No,  1) 

Ross,  J.,  [1897]  1 1.  R.  186  ; 

App.,  [1897]  1  I.  R.  200  ;  31  L  L.  T.  R.  16 

4. Act,    1896,    s.    iO— Court    letting — 

Owner  in  occupation  under  a  deed  of  covenant.^ 
Under  an  order  of  the  Court  an  owner  entered 
into  a  deed  of  covenant  with  the  petitioner 
and  a  receiver  acting  under  deed  to  pay  £100 
and  certain  head  rents  for  the  use  and  occupa- 
tion of  certain  premises  therein  described  as 
"  demised  premises."  Upon  a  receiver  being 
appointed  by  the  Court  a  similar  deed  of 
covenant  was,  under  an  order  of  the  Court, 
entered  into  by  the  owner  with  the  trustees  of 
the  petitioner  and  the  receiver : — Held,  that 
the  owner  was  not  a  tenant  within  section-  40  (2) 
of  the  Land  Law  (Lreland)  Act,  1896,  and  not 
entitled  to  be  included  in  the  request  rental. 
In  re  Lawder's  Estate ;  Thompson,  Petitioner 
Ross,  J.,  [1900]  1 1.  R.  206 

5.  • ■  Act,    1896,     s.    Vi— Court    tenant.^ 

Tenants  holding  under  lettings  from  the  Land 
Judge  or  Receiver  Judge  are  within  the  pro- 
visions of  s.  40  (1)  of  the  Land  Law  (Ireland) 
Act,  1896.  Decision  of  Ross,  J.,  reversed. 
In  re  Owen's  Trustees'  Estate  (No.  2) 

Ross,  J.  [1897]  1  L  R.  186  ; 
App.,  [1897]  1 1.  R.  265  ;  30  I.  L.  T.  R.  153 

6.  Act,    1896,    s.    40— '■  Estate"— Part 

of  lands  included  in  absolute  order  for  sale  sold 
after  the  Act — Jurisdiction  to  apply  section  40  to 
the  remainder.]  The  circumstance  that  part 
of  an  estate  comprised  in  an  absolute  order  for 
sale  has  been  sold  to  tenants  after  the  passing 
of  the  Land  Law  (Ireland)  Act,  1896,  does  not 
preclude  the  Court  from  putting  section  40  into 
operation  with  respect  to  the  remainder  of  the 
estate.  In  re  Leonard's  Estate;  Crisford,Petitioner 

Ross,  J.  [1897]  1  I.  R.  447  ;  31 1.  L.  T.  R.  96 

7. Act,    1896,   s.   W~Fee-farm  grant] 

Grantees  in  fee-farm  are  entitled  to  the  benefit 
of  section  40  of  the  Land  Law  (Ireland)  Act, 
1896.     In  re  Browne's  Estate 

Ross,  J.,  [1898]  1  I.  R.  378 

8.  Act,  1896,  s.  40 — Fee-farm  grantees 

under  the  Church  Temporalities  Acts — Fee-farm 
grants  made  since  the  Landlord  and  Tenant 
{Ireland)  Act,  I860.]  Fee-farm  grants  made 
under  the  provisions  of  the  Church  Tempor- 
alities Acts,  being  fee-farm  grants  to  which 
there  is  attached  as  a  statutory  incident  the  right 
to  bring  an  ejectment  for  non-payment  of  rent 
and  also  fee-farm  grants  made  since  the  Landlord 
and  Tenant  (Ireland)  Act,  1860,  create  the  rela- 
tion of  landlord  and  tenant  within  the  meaning 
of  the  Land  Law  (Ireland)  Act,  1896,  s.  40. 
Adams  v.  Alexander  ([1895]  2  I.  R.  263 ; 
28  I.  L.  T.  R.  141)  followed.  In  re  HasseU's 
Estate  Ross,  J.,  32  I.  L.  T.  R.  115 

9.  Act,-  1896,  s.  40 — Insolvent  estate — 

Petitioners'  incumbrance  exceeding  value  of 
estati — Private  proposal   of  petitioners   to  pur- 
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chase — Right  of  petitioners  to  dismiss  petition.] 
Petitioning  creditors,  whose  incumbrance  (the 
first  charge)  largely  exceeded  the  possible  selling 
value  of  the  estate,  brought  in  a  proposal  to 
purchase ;  and  in  the  alternative  applied  to 
discharge  the  absolute  order  for  sale  and  to 
dismiss  the  petition.  Both  applications  were 
opposed  by  a  puisne  incumbrancer,  who  was 
also  a  tenant  in  occupation.  Section  40  of 
the  Land  Act,  1896,  admittedly  applied : — 
Held  (l)i  that  the  proposal  could  not  be  enter- 
tained without  making  an  ofEer  to  the  tenants 
under  section  40 ;  (2)  that,  under  the  special 
circumstances  of  the  case,  the  petitioners  were 
entitled  to  have  the  petition  dismissed.  In  re 
Wemys'  Estate  ;  Heath  and  others.  Petitioners 
Ross,  J.,  [1897]  1  I.  R.  540 

10.  Act,    1896,    s.   40 — Jurisdiction,   of 

Land  Judge.]  While  in  cases  of  voluntary  sale 
the  Land  Commissioners  are  the  sole  tribunal  to 
determine  the  amount  of  the  advance,  in  case  of 
compulsory  sale  there  is  another  tribunal  on 
whom  the  onerous  duty  and  responsibility  is 
thrown — i.e.,  the  Land  Judge  ;  and  in  the  latter 
case  they  are  no  longer  trustees,  bound  to 
inquire  and  exercise  a  discretion,  their  plain 
duty  being  to  advance  to  the  amount  directed. 
In  re  Harkness'  Estate 

Ross,  J.,  [1898]  2 1.  R.  391,  note;  31 L  L.  T.  R.  74 

11.  — ■ — ■  Act,  1896,  s.  Vi-— Jurisdiction  of 
Land  Judge — Jurisdiction  of  Land  Commission — 
Chiarantee  deposit — Land  stock — Report  of  two 
Land  Commissioners — Price  at  which  sale  should 
be  made.]  The  Land  Commission,  at  the  request 
of  the  Land  Judge,  pursuant  to  section  40  (1) 
of  the  Land  Law  (Ireland)  Act,  1896,  caused  an 
estate  to  be  inspected  and  a  report  to  be  made 
by  two  Commissioners  respecting,  amongst 
other  matters,  the  price  at  which  the  sale ,  of 
their  holdings  could  properly  be  made  to  the 
tenants  on  the  estate  under  the  Land  Purchase 
Acts.  Having  considered  the  report,  and  having 
given  all  parties  an  opportunity  of  being  heard, 
the  Land  Judge  directed  offers  to  be  made 
to  the  tenants  to  sell  them  their  holdings  at 
prices  in  Guaranteed  Land  Stock  higher  in  most 
cases  than  those  mentioned  in  the  report,  and 
these  offers  were  accepted  by  the  tenants.  When 
the  applications  for  the  advance  of  the  amounts 
of  the  increased  prices  in  Guaranteed  Land 
Stock  came  before  the  Land  Purchase  Com- 
missioner, he,  in  some  cases,  not  being  satisfied 
as  to  the  sufficiency  of  the  security,  refused  the 
applications : — Held,  by  Bewley,  J.,  and  on 
appeal  by  the  Court  of  Appeal  {diss.  Porter,. 
M.R.,  and  FitzGibbon  and  Holmes,  L.JJ.), 
affirming  the  decision  of  Bewley,  J.,  that  the 
Land  Commission,  not  being  satisfied  as  to  the 
sufficiency  of  the  security,  was  not  bound 
to  make  an  advance  to  the  tenants  in  Guaranteed 
Land  Stock  to  the  amount  of  the  prices  so  fixed 
by  the  Land  Judge.  In  re  Harkness'  Estate 
{No.  2) 

L.  C,  App.,  [1898]  2  I.  R.  391,  416  ; 
32  I.  L.  T.  R.  16,  58- 
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12. Act,  1896,  S.  40 — Land  erdered  to 

be  sold  under  the  Partition  Act — Receiver  ap- 
pointed by  Judge  of  Chancery  Division.']  1.  A 
receiver  appointed  by  a  Judge  of  the  Chancery 
Division  is  a  receiver  within  section  40  of  the 
Land  Law  (Ireland)  Act,  1896.  2.  In  a  pro- 
ceeding under  the  Partition  Act,  1868,  the 
Master  of  the  RoUs  directed  lands  to  be  sold 
through  the  Land  Judges'  Court :  —  Held, 
that  section  40  applied.  In  re  Oraham's 
Estate  Ross,  J.,  [1901]  1 1.  R.  474  ; 

35  I.  L.  T.  R.  83 ;  1  N.  I.  J.  R.  103 
13.  Act,  1896,  s.  40 — Liability  for  rent — Bent 
up  to  communication  of  Land  Judge's  offer  to  the 
tenants  by  the  Land  Commission.']  On  Feb.  27, 
1902,  the  Land  Judge  ordered  the  fee-simple  of 
their  holdings  to  be  offered  for  sale  to  the  tenants 
on  certain  terms.  On  June  18  a  further  order 
was  made  that  unless  certain  tenants  filed  an 
objection  within  fourteen  days  they  would  be 
described  as  tenants  of  their  holding.  No 
objection  was  filed,  and  on  July  31,  1902,  the 
order  was  made  up  and  a  copy  lodged  in  the 
Land  Commission.  .It  was  not  until  October  28, 
1902,  that  the  Land  Commission  communicated 
the  offer  to  the  tenants.  It  appeared  that 
between  February  27  and  October  28  the 
receiver  collected  rent  from  the  tenants.  The 
matter  having  been  brought  under  the  notice 
of  the  Land  Judge,  he  ordered  that  the  sums  of 
money  that  had  been  paid  as  rent  since  his 
order  of  February  27  should  be  refunded  to  the 
persons  who  had  paid  them.  The  petitioner 
having  carriage  appealed ; — Held  (reversing 
the  Land  Judge),  that  the  rent  that  had  been 
collected,  since  February  27,  and  up  to  October 
October  28,  was  properly  collected,  inasmuch 
as  the  words  "  discharged  from  all  arrears  of 
rent  due,"  contained  in  the  Land  Judge's  ofier, 
must  be  construed  to  refer  to  the  date  of  the 
communication  of  his  offer  to  the  tenants  by  the 
Land  Commission,  and  not  to  the  date  upon 
which  his  order  was  pronounced,  and,  accord- 
ingly, that  the  money  so  collected  should  not  be 
refunded.     Blahe's  Estate 

App.,  37  L  L.  T.  R.  37  ;  3  N.  I.  J.  R.  170 
14.  Act,  1896,  s.  40 — Mortgagees  in  pos- 
session— Absolute  assignment — Court  tenants — 
Substantial  sub-letting — House — Act,  1896,  ss.  7, 
4?.]  Mortgagees  in  possession,  who  are  also 
Court  tenants,  are  tenants  within  the  meaning 
of  the  Land  Law  (Ireland)  Act,  1896,  s.  40. 
Where  a  substantial  portion  of  the  premises  is 
sub-let  the  provisions  of  section  40  do  not  apply. 
A  sub-letting  within  the  meaning  of  the  Land 
Purchase  Acts  includes  a  house.  In  re  Abbott's 
Estate  Ross,  J.,  31  I.  L.  T.  R.  159 

15. Act,  1896,  s.  40 — Receiver — Solvent 

■and  insolvent  estates — Practice.]  Section  40  (1) 
of  the  Land  Law  (Ireland)  Act,  1896,  is  manda- 
tory on  the  Land  Judge  in  all  oases  that  fall 
within  its  scope.  These  are  lands  agricultural  or 
pastoral,  or  partly  agricultural  or  partly  pastoral, 
in  the  occupation  of  tenants  (a)  where  a  receiver 
had  been    appointed ;    (6)  where  the  estate  is 
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insolvent.     The    sub-section    does    not    apply 
to  solvent  estates  over  which  no  receiver  has 
been  appointed.     In  re  Grogan's  Estate 

Ross,  J.,  [1896]  1  I.  R.  614 

16.  Act,   1896,  s.  '^—Report  of  Land 

Commission — Inadequacy  of  price  suggested — 
Jurisdiction  of  Land  Judge.]  In  determining, 
on  the  Report  of  the  Land  Commission,  the  price 
at  which  holdings  are  to  be  offered  to  tenants, 
under  section  40  of  the  Land  Law  (Ireland)  Act, 
1896,  the  Land  Judge  will  not  adopt  as  adequate 
sums  which  a  cautious  valuator  for  an  intending 
mortgagee  would  consider  sufficiently  secured. 
Where  the  Land  Judge  considers  the  suggested 
prices  inadequate,  he  will  direct  the  holdings 
to  be  offered  to  the  tenants  at  increased  pvicea 
fixed  by  himself,  and  if  these  ofiers  be  accepted 
by  the  tenants  the  Land  Commission  are  bound 
to  advance  the  whole  of  the  purchase-money 
so  fixed,  less  only  the  amount  (if  any)  which  ths 
tenants  are  directed  to  pay  in  cash.  If  there  are 
arrears  of  rent  which  the  Judge  requires  to  ba 
paid  by  the  tenants  as  a  condition  of  the  pur- 
chase, the  amount  of  such  arrears  (to  be  paid 
in  cash  by  the  tenants)  will  be  added  to  the 
purchase-money  to  be  advanced  by  the  Land 
Commission,  and  the  offer  will  be  made  at  that 
aggregate  price.  Evidence  as  to  value  may  be 
given  on  the  consideration  of  the  report.  In  re 
Ha/rlcness'  Estate;  Coxd;  Co.,  Petitioners 
Ross,  J.,  [1897]  1  L  R.  426  ;  31 1.  L.  T.  R.  176 

17. Act,    1896,    s.    40 — Request — Court 

tenant — Accelerating  sale.]  The  circumstance 
that  an  existing  Court  tenancy  would  probably 
expire  before  the  estate  would  automatically 
appear  in  the  Judge's  list  for  consideration 
under  the  Land  Law  (Ireland)  Act,  1896,  s.  40, 
is  not  of  itself  a  sufficient  reason  for  accelerating 
the  issue  of  a  request.  In  re  Drake's  Estate  ; 
Peart,  Petitioner 

Ross,  J.,  [1899]  1 1.  R.  64  ;  App.,  [1899]  1 1.  R.65 ; 
32  I.  L.  T.  R.  149 

18. Act,  1896,  s.  40— ySaojpe  of  section- 
Agreements  for  sales  to  tenants  concluded  prior 
to  passing  of  Act — Solvent  estate — Negotiations 
for  sale  pending.]  Where,  previously  to  the 
passing  of  the  Act,  agreements  for  sales  to 
tenants  have  been  concluded,  the  holdings 
inspected  by  the  Land  pommission,  and  the 
Land  Commission  were  ready  to  make  the 
necessary  advances,  such  oases  do  not  come 
within  the  scope  of  the  section,  and  the  agree- 
ments may  be  carried  out  independently  of  its 
procedure,  even  though  the  estate  be  insolvent 
or  under  a  receiver.  Where  an  incumbrancer 
having  carriage  of  the  sale  of  a  solvent  estate, 
over  which  there  was  no  receiver,  had  entered 
into  negotiations  with  tenants  for  the  sale  of 
their  holdings,  and  the  agreements  were  almost 
completed,  the  Court  declined  to  transfer  the 
carriage  to  trustees  for  sale,  with  a  view  of  their 
applying,  under  sub-section  (3),  to  put  section  40 
into  operation,  the  application  for  transfer  being 
opposed  by  parties  beneficially  interested  in 
the  estate.       In  re  Murphy's  Estate ;    In  re 
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O'Reilly's    Trustees'    Estate :     In    re    Lynch's 
Trustees'  Estate 

Ross,  J.,  [1897]  1 1.  R.  186  ;  30 1.  L.  T.  R.153 

19. Act,  1896,  s.  40 — Superior  interests — 

Amount  realisable  from  sale  to  tenants  inadequate 
to  redeem.']  Where  the  value  of  superior  interests 
lixceeds  the  amount  capable  of  being  realised  by 
u  sale  to  tenants,  section  40  of  the  Land  Law 
(Ireland)  Act,  1896,  is  inapplicable.  In  re 
Bolton's  Estate  Ross,  J„  [1898]  1  I.  R.  401 

20. Act,  1896,  s.  40 — Superior  interests — 

Amount  realisable  .from  sale  to  tenants  inadequate 
to  redeem — Rental  not  settled.']  Where  it  was 
clear  that  the  amount  realisable  from  a  sale 
to  the  tenants  under  s.  40  of  the  Land  Law 
(Ireland)  Act,  1896,  would  be  inadequate  to 
redeem  the  superior  interests,  the  Land  Judge 
made  an  order  declaring  the  estate  outside  the 
Reotiou,  although  no  rental  had  been  settled. 
In  re  Gonolly's  Estate ;  Scottish  Provident 
Institution,  Petitioners 

Ross,  J.,  34  I.  L.  T.  R.  171 

21.  Dismissal  of  petition — Withdrawal  of 

estate  from  sale  to  which  the  Land  Law  {Ireland) 
Act,  1896,  applies,  where  an  order  under  section  40 
has  not  been  made — Offers  by  tenants  to  purchase 
sanctioned  at  adequate  prices — Lapse  of  time — 
Discretion  of  Land  Judge — Appeal.]  An  order 
for  sale  of  an  estate  to  which  the  Land  Acts 
applied  had  been  made  in  1880  and  a  receiver 
had  been  appointed  by  the  Court.  In  1891 
portion  of  the  lands  were  sold,  and  the 
petitioners  were  paid  off,  the  unpaid  incum- 
brances consisting  of  »  mortgage  for  a  small 
amount  and  family  charges.  After  the  passing 
of  the  Land  Act  of  1896  an  attempt  was  made 
to  sell  the  remaining  portion  of  the  estate  to 
the  tenants ;  and  on  December  17,  1898, 
the  estate  was  placed  in  the  Land  Judge's  list 
under  Rule  5,  when  the  matter  was  adjourned 
to  enable  the  owner  to  have  an  opportunity  to 
raise  money  to  withdraw  the  estate  from  Court. 
On  March  1,  1899,  an  order  was  made  by  the 
Land  Judge  that  the  sale  should  proceed. 
Preliminary  offers  by  the  tenants  to  purchase 
their  holdings  were  signed  in  October,  1899,  the 
inspection  by  the  Land  Commission  took  place 
and  the  Land  Commission  agreed  to  make  the 
advance.  In  January,  1900,  an  application  to 
sell  under  section  40  of  the  Land  Law  (Ireland) 
Act,  1896,  was  made  to  the  Land  Judge,  and 
this  application  had  been  repeatedly  adjourned, 
as  the  owner  was  trying  to  take  the  case  out  of 
Court,  and  had  been  endeavouring  to  get  the 
consent  of  the  incumbrancers  to  that  course 
being  adopted,  and  no  order  was  made  under  the 
section.  Formal  proposals  were  afterwards 
made  by  the  tenants  to  purchase  on  the  terms 
sanctioned  by  the  Land  Commission,  which 
came  before  the  Land  Judge  on  March  27,  1900, 
when  he  accepted  them.  The  owner  appealed, 
seeking  by  his  notice  of  appeal  that  the  receiver 
should  be  discharged,  and  that  upon  the  under- 
taking of  the  owner  and  the  first  mortgagee  to 
pay  any  balance  due  to  the  receiver,  and  any 
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costs  chargeable  on  the  estate,  and  upon  the 
consent  of  all  unpaid  incumbrancers,  the 
petition  should  be  dismissed,  and  the  order  for 
sale  discharged  : — Held,  by  the  Court  of  Appeal, 
that  although  in  the  absence  of  an  order  under 
section  40,  the  tenants  had  no  status  to  compel 
acceptance  of  their  offers,  yet,  under  the  cir- 
cumstances of  the  repeated  opportunities 
afforded  to  the  owner,  the  lapse  of  time  since 
the  order  for  sale  was  made,  the  failure  to  obtain 
money  to  discharge  outstanding  incumbrances, 
and  the  adequacy  of  the  price  offered  by  the 
tenants,  the  discretion  of  the  Land  Judge 
should  not  be  overruled.  In  re  Bunbury's 
Estate  ;  Robinson  and  Fry,  Petitioners 

Ross,  J.,  App.,  [1901]  1  I.  R.  248,  250 

22. Act,  1896,  s.  'V)— Offer  by  Congested 

Districts  Board  to  purchase.]  When  an  offer 
is  made  by  the  Congested  Districts  Board,  under 
section  77  (1)  of  the  Irish  Land  Act,  1903,  to 
purchase  an  estate,  for  the  sale  of  which  an 
absolute  order  has  been  made,  the  provisions  of 
section  40  of  the  Land  Law  (Ireland)  Act,  1896, 
are  suspended.  Se  the  Estate  of  the  Most  Rev. 
John  Healy  and  the  Very  Rev.  Joseph  Ca'halin, 
Trustees  of  the  Will  of  Dominick  J.  Burke, 
Owners  ;    Ex  parte  A.  H.  Lynch,  Petitioner 

L.  J.,  38  I.  L.  T.  R.  198 
[See    Congested    Districts    Board    Act, 
1899,  62  &  63  Vict.,  c.  18,  s.  1.] 

23. Offer    by    Land    Commission    to 

purchase — Refusal  by  Land  Judge — Subsequent 
proceedings  to  sell  by  auction — Irish  Land  Act, 
1903,  section  7 — Lots — Practice.]  When  an 
order  has  been  made  by  the  Land  Judge, 
refusing  an  offer  of  the  Estates  Commissioners, 
made  pursuant  to  section  7  of  the  Irish  Land 
Act,  1903,  for  the  purchase  of  the  estate  for 
sale  in  the  matter,  and  the  Land  Judge  proceeds 
to  put  up  the  estate  for  sale  by  public  auction, 
in  accordance  with  the  provisions  of  the  said 
section  : — Held,  by  the  Court  of  Appeal,  revers- 
ing the  order  of  Boss,  J.,  that,  in  order  to 
satisfy  the  test  contemplated  by  the  section, 
the  subject-matter  of  the  sale  by  public  auction 
must  be  the  same  as  that  comprised  in  the  offer 
made  to  the  Land  Judge,  and  that  the  lands 
cannot,  accordingly,  be  put  up  for  sale  in  lots. 
In  re  Madden' s  Estate 

Ross,  J.,  App.,  [1907]  1  I.  R.  351,  354  ; 
41  I.  L.  T.  R.  20 
24. Offer  by  Land  Commission  to  pur- 
chase— Conditional  offer.]  The  offer  by  the 
Estates  Commissioners,  purporting  to  be  made 
pursuant  to  section  7  of  the  Irish  Land  Act, 
1903,  for  the  purchase  of  an  estate  for  sale  in 
the  Land  Judges'  Court,  must  be  an  offer 
capable  of  immediate  acceptance,  and  one  which 
will  enable  a  test  to  be  applied  as  between  the 
offer  and  a  subsequent  sale  by  the  Land  Judge 
under  the  provisions  of  the  section.  Therefore, 
where  an  offer  by  the  Estates  Commissioners, 
purporting  to  be  made  under  the  said  section, 
was  made  subject  to  the  condition  that  the 
Estates  Commissioners  should  be  able  to  obtain 
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undertakings  in  the  preaoribed  form  from 
peraons  approved  of  by  them  to  re-purohase 
the  lands  at  the  prices  ael  out  in  the  schedule 
to  the  offer : — Held,  that  the  offer  was  not  an 
offer  within  the  meaning  of  the  section.  In  re 
Williams'  Estate  ;  Armstrong,  Petitioner 

Ross,  J.,  [1909]  1 1.  R.  41 

25. Offer    by    tenants    to    purchase^- 

Lapse  of  time — No  rent  paid — Failure  of  pro- 
ceedings to  purchase.]  A  petition  for  sale  had 
been  filed  in  1876,  and  the  conditional  order  was 
made  absolute  on  January  31,  1877.  In  1879 
the  lands  were  put  up  for  sale,  but  £900  only 
being  bid  the  offer  was  not  accepted.  On 
April  24,  1884,  an  order  was  made  on  the  appli- 
cation of  the  first  incumbrancer  for  a  receiver. 
On  July  1 8,  1884,  J.  H.  was  appointed  receiver, 
and  on  November  8,  1884,  an  order  was  made 
on  the  tenants  to  pay  their  rents  to  the  receiver. 
J.  H.  died  in  1885,  and  on  June  2,  1885,  J.  H. 
(junior)  was  appointed  in  his  stead.  He  died 
in  1888,  and  neither  of  these  receivers  had 
ooUeoted  any  rent.  In  1886  and  1887  negotia- 
tions were  entered  into  with  the  tenants  to 
purchase  their  holdings  through  the  Land 
Commission,  and  they  were  declared  purchasers 
for  purchase-money  amounting  in  the  whole  to 
£582.  The  boundaries  and  rights-of-way  were 
fixed  by  the  tenants  inter  se  by  agreement,  and 
the  head  rent  and  tithe  rentoharge  were  appor- 
tioned by  consent,  but  nothing  further  was 
done  to  carry  out  the  sale.     On  December  7, 

1891,  the  Land  Commission,  to  whom  arrears 
of  tithe  rentcharge  were  due,  obtained  an  order 
appointing  J.  S.  B.  receiver,  and  on  May  20, 

1892,  an  order  was  made  on  the  tenants  to 
pay  their  rents  to  the  receiver.  Actions  for 
rent  were  brought  by  order  of  the  Receiver 
Judge  against  six  of  the  tenants,  who  all  filed 
defences,  pleading  that  they  were  not  tenants 
and  the  Statute  of  Limitations.  One  of  them,  D. 
obtained  a  verdict  and  judgment  on  the  former 
defence  An  application  was  then  made  to  the 
Land  Judge  for  an  order  that  the  tenants  should 
complete  their  contracts  to  purchase.  The 
tenants  declined  to  forego  the  plea  of  the  Statute 
of  Limitations  : — Held  (reversing  the  decision 
of  Madden,  J.),  that  the  tenants  should  complete 
tlieir  contracts  to  purchase.  In  re  Slache's 
Estate  ;  Slaelce,  Petitioner  (No.  2) 

App.,  [1896]  1  I.  R.  191 

26. Offers    by    tenants    to    purchase 

Order  accepting  made  subsequent  to  September  15, 
190Q— Future  purchase  agreements— Irish  Land 
Act,  1909 — Sections  1  and  13  (1) — Rate  of 
a/nnuity.]  Where  the  occupying  tenants  of  an 
estate  signed  offers  under  Form-  34a  to  purchase 
their  holdings  from  the  Land  Judge,  which 
offers  were  accepted  by  order  dated  November  4, 
1909  -.—Held,  that  as  the  effect  of  the  Act 
of  1909,  section  1,  was  to  increase  the  amount 
of  the  purchase  annuity  which  would  be  payable 
by  the  tenants  from  SJ  to  3J  per  cent.,  the 
agreements  being  future  purchase  agreements 
within  the  definition  in  section  13  (I)  of  the 


LAND  PURCHASE    ACTS— SALE  BY  LAND 
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said  Act,  the  advances  could  only  be  made  on 
the  terms  of  repayment  by  means  of  purchase 
annuities,  calculated  at  the  increased  rate, 
and,  accordingly,  that  as  the  tenants  were 
unwilling  to  agree  to  such  advanced  rate, 
liberty  to  re-open  negotiations  should  be  given. 
Stanley's  Estate  L.  J.,  44  I.  L.  T.  R.  1« 

27. Postponement  of  sale — Acquisition  of 

additional  land.]  On  the  eve  of  a  public  sale  in 
the  Land  Judges'  Court  the  Land  Judge  refused 
to  adjourn  the  sale  to  enable  tenant-purchasers 
of  other  parts  of  the  estate  to  put  in  motion  the 
Land  Commission,  under  the  Land  Purchase 
Acts,  1889  and  1901,  with  a  view  to  their 
acquiring  ten-acre  plots  in  addition  to  the 
holdings  they  had  purchased.  Wilson's  Estate 
Ch.  Div.,  3  N.  I.  J.  R.  121 

28. Procedure.]    Sub-section      (3)      of 

section  7  is  the  first  sub-section  of  section  7 
containing  provisions  which  are  mandatory 
upon  the  Land  Judge.  Accordingly,  when  an 
offer  is  made  by  the  Estates  Commissioners 
under  section  7,  the  Land  Judge  is  obliged  and 
directed  by  the  Legislature  either  to  accept  the 
offer  of  the  Estates  Commissioners  or,  if  it  is- 
insufficient,  to  put  the  fee-simple  of  the  estate 
up  for  sale  by  public  auction.  Galway's  Estate 
L.  J.,  40  I.  L.  T.  R.  66 

LAND  PURCHASE  ACTS— SEPARATE  ESTATE 

1. Declaration  of — Exclusion  of  portion 

of  lands  included  in  originating  application — 
Irish  Land  Act,  1903.]  The  Estates  Commis- 
sioners have  no  power,  without  the  consent  of 
the  vendor,  to  exclude  part  of  the  lands  com- 
prised in  an  originating  application  lodged  with 
them  pursuant  to  the  provisions  of  the  Irish 
Land  Act,  1903,  and  to  declare  the  residue  as 
fit  to  be  regarded  as  an  estate  for  the  purposes 
of  the  Act  and  proceed  to  conclude  the  sale 
thereof  to  the  tenants.  Hewson's  and  Penrose's 
Estate  L.  C,  42  I.  L.  T.  R.  48 

2. Declaration  of — Jurisdiction  of  Estaies 

Commissioners  to  refuse — Zones — Condition  pre- 
cedent to  sale  under  the  Act — Irish  Land  Act, 
1903,  SI.  1,  98.]  In  the  case  of  a  proposed  sale 
under  the  Irish  Land  Act,  1903,  by  a  landlord 
to  his  tenants  direct,  the  agreemeiius  were  for 
the  sale  of  judicial  tenancies  at  prices  coming 
within  the  zone  limits  mentioned  in  section  1  of 
the  Act.  On  a  question  arising  as  to  the 
jurisdiction  of  the  Estates  Commissioners  to 
refuse  to  declare  the  lands  comprised  in  the 
originating  application  a  "  separate  estate " 
for  the  purposes  of  the  Act,  on  the  grounds — . 
(1)  that  the  security  for  the  advances  would  be 
inadequate,  and  (2)  that  a  number  of  the  hold- 
ings were  intermixed  and  in  rundale  : — Held, 
that  the  Estates  Commissioners  had  jurisdiction 
on  these  grounds  to  refuse  to  make  the  declara- 
tion. Held  also,  that  the  question  of  the  zones 
did  not  affect  their  jurisdiction.  Semble,  in 
proceedings  for  the  sale  of  an  estate  under  the 
Irish  Land  Act,  1903,  the  declaration  made  in 
the  proppr  exercise  of  their  discretion  by  the 
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LAND       PURCHASE       ACTS  —  SEPARATE 

ESTATE — continued. 
Estates  Commissioners  or  the  Congested  Districts 
Board,  as  the  case  may  be,  that  the  lands  pro- 
posed to  be  sold  are  fit  to  be  regarded  as  a 
"  separate  estate "  for  the  purposes  of  the 
Act,  is  a  condition  precedent  to  any  definitive 
-step  being  taken  in  such  proceedings  for  sale. 
In  re  Scottish  Union  and  National  Insurance 
Company's  Estate 

Meredith,  J„  [1906]  1  I.  R.  42  ; 
39  I.  L.  T.  R.  258;  5  N.  I.  J.  R.  293 
TBut  see  4,  infra.'\ 

3. Declaration^ — Jurisdiction  of  Estates 

Commissioners — Price — Sale  within  zones — 
Separate  estate — Arrears  of  rent — Irish  Land  Law 
Act,  1903  (3  Edw.  VII.,  c.  37),  s.  98.]  An 
originating  application  for  the  sale  of  an  estate 
comprising  sixty  holdings,  fifty-six  of  which 
were  subject  to  judicial  rents,  was  lodged  on 
December  20,  1904,  and  filed  on  March  3,  1905. 
In  the  case  of  each  judicial  tenant  the  purchase- 
money  was  within  the  zones.  On  June  1,  1905, 
the  following  Provisional  Declaration  was  made 
by  the  Estates  Commissioners : — "  Subject  to 
the  result  of  such  further  inquiries  as  may  be 
made,  the  lands  .  .  .  may  be  regarded  as 
an  estate."  On  February  1,  1907,  the  Estates 
Commissioners  required  a  statement  showing 
the  rent  paid  by  each  of  the  tenants  during  the 
five  years  prior  to  the  sale.  This  was  refused 
in  the  oases  of  the  judicial  tenancies,  on  the 
ground  that  the  Commissioners  had  no  power 
to  investigate  the  security.  The  Commissioners 
insisted  on  an  answer  to  their  requisition  ;  and 
the  fpUowing  questions  of  law  were  accordingly 
submitted  to  the  Judicial  Commissioner : — 
Had  the  Estates  Commissioners  jurisdiction — 
(1)  to  require,  in  the  case  of  the  judicial  tenants, 
a  statement  showing  the  rents  paid  by  each 
during  the  previous  five  years ;  (2)  to  consider 
at  all  applications  for  advances  before  a  declara- 
tion under  section  98  (1)  of  the  Irish  Land  Act, 
1903,  had  been  made  ;  (3)  to  take  any  definite 
step  with  regard  to  the  sale  before  making  that 
declaration ;  (4)  to  issue  the  Provisional 
Certificate  ?  and  whether  they  had  power  to 
postpone  the  exercise  of  their  discretion  as  to 
issuing  a  final  declaration  or  certificate  under 
section  98  (1)  until  the  day  upon  which  the 
holdings  were  to  be  vested  in  the  purchasers  ? 
Held,  by  Wylie,  J.,  that  the  Provisional  Declara- 
tion was  not  such  a  declaration  &s  was  con- 
templated by  section  98  (1),  and  was  merely 
an  indication  to  the  vendor  at  an  early  stage 
that  such  a  declaration  would  probably  be  made. 
Taking  this  view  of  the  Provisional  Declaration, 
and  following  the  decision  of  Meredith,  M.R., 
in  In  re  Scottish  Union  and  National  Companies 
Estate  {[1906-]  1  1.  R.  42),  Wylie,  J.,  answered— 
(1)  in  the  affirmative.  As  to  (4),  where  all  due 
inquiries  have  been  made  and  everything 
arranged  to  enable  a  sale  to  be  carried  out,  there 
is  nothing  to  prevent  steps,  dependent  on  the 
declaration,  being  taken  on  the  same  day  in 
their  proper  order.  Wylie,  J.,  held  that  (2) 
and  ^3)  di,d  not  arise  on  the  facts  stated  in  the 


LAND   PURCHASE   ACTS  —  SEPARATE 

ESTATE — continued. 
memorandum  on  which  the  questions  were 
based.  Held,  by  the  Court  of  Appeal,  it  being 
admitted  that  the  requisition  referred  to  in  (1) 
was  for  the  purpose  of  considering  whether  the 
judicial  holdings  were  sufficient  security  for 
the  advances  applied  for,  that  the  following 
answers  should  be  given — (1)  and  (4)  in  the 
negative ;  (2)  in  the  affirmative,  save  so  far 
as  the  consideration  of  the  appUcation  for 
advances  was  for  the  purpose  of  ascertaining 
whether  %he  judicial  holdings  were  sufficient  or 
inadequate  security  for  the  advances  applied 
for ;  and  (3)  in  the  negative,  save  so  far  as 
regards  any  definitive  step  which  the  Estates 
Commissioners  may  consider  it  material  and 
necessary  to  take  with  a  view  to  making  the 
declaration.     In  re  Weir's  Estate 

Wylie,  J.,  App.,  [1908]  1  I.  R.  161,  172 ; 

41  I.  L.  T.  R.  194  ;  42  I.  L.  T.  R.  35  ; 

Est.  Com..  42  I.  L.  T.  83 

4. Judicial     determination  —  Duty     of 

Estates  Commissioners — Natural  justice — Hear- 
ing owner — Mandamiis.']  The  determination  of 
the  Estates  Commissioners  whether  lands,  in 
respect  of  which  an  originating  appUcation  for 
sale  has  been  lodged  with  the  Irish  Land  Com- 
mission, are  or  are  not  fit  to  be  regarded  as  an 
"  estate  "  for  the  purposes  of  the  Irish  Land  Act 
of  1903  (3  Edw.  VIL,  i;.  37),  is  a  judicial  deter- 
mination. Where  the  Estates  Commissioners 
without  affording  the  owner  the  opportimity 
of  a  hearing,  dismissed  an  originating  applica- 
tion, endorsing  thereon  an  order  that  the  lands 
therein  were  not  fit  to  be  regarded  as  an  estate 
for  the  purposes  of  the  Irish  Land  Act  of  1903  : — 
Held,  by  Madden,  J.,  and  Wright,  J.  (Lord 
O'Brien,  L.C.J.,  dissenting),  that  the  order  of 
the  Estates  Commissioners  was  invalid,  the 
refusal  to  hear  the  owner  not  being  in  accordance 
with  the  principles  of  natural  justice,  and  that 
a  mandamus  should  issue  directing  the  Estates 
Commissioners  to  afford  a  hearing  to  the  owner. 
Semble,  per  Madden,  J.,  when  the  refusal  to 
declare  lands  an  "  estate "  is  founded  on  a 
conclusion  of  law,  the  Estates  Commissioners  are 
under  a  statutory  obligation  to  state  the  grounds 
of  their  refusal,  so  that  the  interested  parties 
may  have  an  opportunity  of  exercising  their 
right  to  have  a  question  of  law  referred  to  the 
Judicial  Commissioner  under  section  23  of  the 
Irish  Land  Act,  1903  (3  Edw.  VIL,  c.  37).  R. 
(.Vaugh  and  Hosie)  v.  Estates  Commissioners 
K.  B.,  [1911]  2  1.  R.  11  ;  44 1.  L.  T.  R.  157 


LAND    PURCHASE    ACTS  — SPECIFIC    PER- 
FORMANCE. 

1. Agreement    for    sale — Specific    per- 

formance — Circumstanceccs  under  which  a  decree 
for,  was  made — Act,  1887,  s.  22.]  Agreements 
for  the  sale  of  certain  lands  to  the  occupying 
tenants,  under  the  provisions  of  the  Land 
Purchase  Acts,  were  entered  into  by  the  vendor. 
The  agreements  in  respect  of  portion  of  the  lands 
were  dismissed  on  the  ground  that  the  vendor 
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LAND  PURCHASE  ACTS— SPECIFIC  PER- 
FORMANCE— continited. 
was  unable  to  make  title  thereto.  An  applica- 
tion by  the  vendor  was  made  to  dismiss  the 
agreements  in  respect  of  the  other  portion, 
comprising  the  lands  of  F.,  K.,a,nd  B.,  on  the 
ground  that,  as  the  vendor  was  unable  to 
complete  the  sale  of  all  his  estate,  he  should 
not  be  compelled  to  complete  the  sale  of  portion 
of  it.  In  the  affidavit  on  which  the  application 
was  grounded  it  was  stated  that  the  vendor 
was  advised  that  it  would  be  prejudicial  and 
hazardous  to  his  rights  to  endeavour  to  make 
title  to  the  lands  of  B.,  having  regard  to  the 
fact  that  he  was  only  tenant-for-life  of  that 
portion  of  the  lands  in  respect  of  which  the  agree- 
ments had  been  lodged,  and  other  circumstances 
connected  with  such  lands.  The  application  was 
refused.  No  appeal  from  this  order  was  taken. 
The  sale  of  the  lands  of  F.  and  K.  was  subse- 
quently completed.  The  vendor's  title  to  the 
lands  of  B.  was  not  lodged.  The  solicitor  for  the 
tenants  frequently  wrote  to  the  solicitors  for  the 
vendor  requesting  that  this  should  be  done,  and 
that  the  sale  should  be  completed.  During  the 
period  of  two  years,  over  which  the  corre- 
spondence extended,  there  was  only  one  reply. 
Nothing  further  was  done,  although  the  Land 
Commission  from  time  to  time  served  notices 
on  both  parties  calling  on  them  to  complete  the 
sale.  On  an  application  by  the  tenants  to  the 
Court  to  decree  specific  performance  of  the 
agreements : — Held,  that  under  the  circum- 
stances a  decree  for  specific  psrformance  should 
be  made.     Be  the  Estate  of  P.  T.  Beamish 

L.  C,  39  I.  L.  T.  R.  161 

2. Sham  tenancy.]   The  plaintiff,  a  land 

agent,  advertised  for  sale  a  house  and  land  of 
which  he  was  owner  and  was  in  actual  occupa- 
tion, and  it  was  suggested  in  the  advertisement 
that  the  purchase-money  might  in  some  way  be 
got  from  the  Land  Commission  under  the  Land 
Purchase  Acts.  The  defendant  saw  the  adver- 
tisement and  negotiated  with  the  plaintiff  to 
purchase  the  property  on  the  basis  of  the  pur- 
chase-money or  a  portion  of  it  being  advanced 
by  the  Land  Commission.  Ultimately  an  agree- 
ment was  prepared  by  a  solicitor's  clerk,  who, 
however,  was  stated  by  the  plaintiff  to  the 
defendant  to  be  an  employee  in  a  land  agent's 
office.  The  defendant,  who  was  unaware  that 
the  person  who  prepared  the  agreement  was  a 
solicitor's  clerk,  signed  the  agreement  for  the 
purchase  without  having  any  independent  legal 
advice.  It  provided  that  the  purchase -money 
was  to  be  £3,500,  that  the  defendant  should 
pay  £1,000,  and  that  the  remainder  of  the  pur- 
chase-money should  remain  out  on  the  security 
of  a  mortgage  on  the  property  at  5  per  cent, 
interest,  such  interest  not  being  payable  so  long 
as  the  defendant  paid  to  the  plaintiff  yearly 
£125  rent.  It  was  understood  however  that 
the  defendant  would  apply  to  the  Land  Com- 
mission for  an  advance  under  the  Land  Purchase 
Acts,  and  that  the  remaining  portion  of  the 
purchase-money  should  thereupon  be  paid.  The 
defendant  paid  £900,  and  subsequently  declined 


LAND  PURCHASE  ACTS— SPECIFIC  PER- 
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to  complete  the  purchase.  In  an  action  for 
specific  performance  by  the  vendor  :  Held,  that 
the  reality  of  the  transaction  was  that  the  pur- 
chase-money should  be  got  from  the  Land  Com- 
mission ;  that,  though  there  was  an  alternative 
in  the  agreement  that  the  money  should  remain 
out  on  mortgage,  an  advance  by  the  Land  Com- 
mission was  what  was  really  present  in  the 
minds  of  the  parties ;  and  that  on  the  ground 
of  public  policy  (the  transaction  being  one  of 
vendor  and  purchaser,  and  not  one  of  landlord 
and  tenant)  the  Court  would  not  decree  specific 
performance  :  Held  also,  that  the  parties  did 
not  negotiate  on  equal  terms,  the  plaintiff  having 
legal  advice,  and  the  defendant  having  no  such 
advice,  and  not  being  aware  that  the  plaintiff 
had  such  advice,  and  that,  therefore,  the  trans- 
action could  not  be  enforced  by  the  Court. 
Held  also,  that  the  parties  were  not  participes 
criminis,  as  the  defendant  was  an  Englishman 
and  could  not  be  supposed  to  know  anything  of 
the  policy  of  the  Irish  Land  Purchase  Acts,  and 
that,  therefore,  the  plaintiff  should  be  ordered 
to  return  the  £900  paid  to  him  by  the  defendant. 
Held  also,  that  the  creation  of  a  sham  tenancy 
for  the  purpose  of  getting  an  advance  from  the 
Land  Commission,  when  the  transaction  is 
really  one  of  vendor  and  purchaser,  is  a  fraud 
upon  the  public.     Guy  v.  O'Hagan 

M.  R.,  App.,  5  N.  I.  J.  R.  172 

LAND         PURCHASE         ACTS  —  SPORTING 
RIGHTS. 
1. Agreements — Limited  reservation  of— 

Act,  1903  (3  Edw.  VII.,  t.  37),  s.  13.]  Under 
section  13  of  the  Irish  Land  Act,  1903,  a,  clause 
in  an  agreement,  under  which  the  sporting  rights 
are  reserved  to  the  vendor  for  his  life,  without 
the  right  to  assign  or  sub-let,  and  after  his  death 
are  to  be  vested  in  the  tenant,  is  permissible. 
Re  Estate  of  Earl  of  Bandon 

L.  C,  38  I.  L.  T.  R.  160  ;  4  N.  I.  J.  R.  231 

2. Agreements — Limited  reservation  of — 

Act,  1903  (3  Edw.  VII.,  v.  37),  s.  13.]  Under 
section  13  of  the  Irish  Land  Act,  1903,  a  clause 
in  an  agreement,  under  which  the  sporting  rights 
are  reserved  to  the  vendor  during  his  life,  or  for 
the  term  of  ten  years,  whichever  shall  longest 
last,  and  after  the  expiration  of  the  term,  or  on 
the  decease  of  the  vendor,  whichever  shall  last 
happen,  are  to  be  vested  in  the  tenant,  is  per- 
missible.    Be  Estate  of  Rev.  N.  J.  Devereux 

L.  C,  38  I.  L.  T.  R.  162 

3. Agreement  to  purchase— /nsfe  Land 

Act,  1903.]  On  the  hearing  of  a  Civil  BiU 
against  the  defendant  for  damages  for  trespass 
on  the  lands  of  the  plaintiff,  and  for  having  killed 
and  taken  away  rabbits,  it  was  proved  that  the 
said  lands  had  been  agreed  to  be  sold  by  the 
defendant  to  the  plaintiff,  his  tenant,  under  the 
Irish  Land  Act,  1903,  and  that  a  purchase 
agreement  had  been  lodged  with  the  Irish  Land 
Commission  by  which  it  was  provided  that  the 
sporting  rights  should  be  vested  in  the  tenant : — 
Held,  that  in  the  interval  between  the  signing 
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of  the  agreement  and  the  completion  of  the  sale 
by  the  making  of  the  Testing  order  and  payment 
of  the  purchase -money  the  defendant  was 
entitled  to  enjoy  the  sporting  rights  of  the  lands, 
and  that  the  Civil  Bill  should  be  dismissed. 
Ireland  v.  Price        Co.  Ct.,  45  I.  L.  T.  R.  80 

4. Reservations     by     Land     Judge — 

Jurisdiction — Resale — Sporting  rights.']  Where, 
in  the  case  of  an  estate  in  respect  of  which  an 
absolute  order  for  sale  had  been  made,  and  to 
which  the  provisions  of  section  40  of  the  Land 
Law  (Ireland)  Act,  1896,  were  applicable,  it  was 
proposed  to  deal  with  the  estate  under  section  7 
of  the  Irish  Land  Act,  1903,  on  a  question 
arising  as  to  the  power  of  the  Court  to  make 
any  reservations  with  regard  to  the  sporting 
rights  : — Held,  that  the  provisions  contained  in 
the  Acts  of  1896  and  1903  do  not  cut  away  the 
powers  of  the  Court,  under  the  Incumbered 
Estates  Act,  to  dispose  of  an  estate  in  whatever 
way  it  thinks  proper  ;  that  the  Court  has  power 
to  sell  in  the  same  way  as  before  these  Acts, 
and  to  make  reservations  where  reservations  are 
required : — Semble,  in  the  case  of  an  estate 
purchased  under  the  provisions  of  section  7  of 
the  Irish  Land  Act,  1903,  the  Estates  Com- 
missioners have  power  to  reserve  the  sporting 
rights  over  the  estate  or  to  deal  with  them  in 
whatever  manner  they  think  right.  Be  Estate 
of  A.  L.  Tottenham        L.  J.,  38  I.  L.  T.  R.  190 

5. Sporting  rights  and  mineral  rights  not 

in  the  possession  or  enjoyment  of  the  vendor  at 
the  time  of  sale — Compulsory  redemption.]  In 
the  case  of  a  sale  under  the  Irish  Land  Act,  1903, 
sporting  rights  and  mineral  rights  which  are  not 
in  the  possession  or  enjoyment  of  the  vendor  at 
the  time  of  sale  cannot  be  compulsorily  re- 
deemed : — Semble,  water  rights  which  are  not 
in  the  possession  or  enjoyment  of  the  vendor  at 
the  time  of  sale  cannot  be  compulsorily  re- 
deemed.    He  Estate  of  Lord  Macnaghten 

L.  C,  38  I.  L.  T.  R.  222 

LAND  PURCHASE  ACTS— SUBDIVISION. 

Lands  repurchased  by  owner  under  section 
3  of  the  Irish  Land  Act,  1902— Holding- 
Annuity — Apportionment — 69  <fc  60  Vict.,  c.  47, 
s.  38  (3)— 3  Edw.  VII.,  c.  37,  ss.  1,  3.]  Where 
demesne  or  other  lands  are  resold  to  an  owner 
by  the  Irish  Land  Commission  under  section  3 
of  the  Irish  Land  Act,  1903,  the  Irish  Land 
Commission  may,  if  they  think  fit,  authorize  the 
subdivision  of  the  lands,  and  apportion  the 
annuity  payable  in  respect  thereof,  under 
section  38  (3)  of  the  Land  Law  (Ireland)  Act, 
1896.     In  re  Daly's  Estate 

App.,  [1912]  1 1.  R.  493  ;  46  I.  L.  T.  R.  201 

LAND  PURCHASE  ACTS— SUBLETTING. 

Agreement  to  let — ^Validity — Consent  of  Land 
Commission  not  obtained — Irish  Land  Act,  1903, 
ZEdw.  VII.,  c.  37,s.  54  (1)  (a).]  The  plaintiff, 
who  had  purchased  his  holding  under  the  Land 
Commission,  the  instalments  being  still  payable, 
without  the  consent  of  the  Land  Commission 


LAND  PURCHASE  ACTS— SUBLETTING— con. 

let  the  said  holding  to  the  defendant  under  a 
contract  of  agreement  of  a  special  character. 
While  the  tenancy  was  still  subsisting,  the 
plaintiff  sought  to  recover  possession,  and 
brought  a  Civil  Bill  process  in  ejectment  against 
the  defendant,  alleging  that  the  agreement  was 
void  under  section  54  of  the  Irish  Land  Act, 
1903 : — Held,  that  as  between  the  parties  to  a 
letting  made  contrary  to  the  provisions  of 
section  54  of  the  Irish  Land  Act,  1903,  the 
contract  was  not  on  that  account  void.  Purcell 
y.  Purceli  Cir.  Cas.,  48  I.  L.  T.  R.  242 

LAND       PURCHASE       ACTS  —  SUPERIOR 
INTEREST. 

1. Annuity — Land  Law  {Ireland)  Act, 

1896,  s.  31  (1)  (8).  An  annuity  secured  by  a 
term  of  years  is  a  superior  interest,  and  the 
owner  of  the  annuity  is  entitled  to  be  paid  the 
capitalised  value  on  its  being  redeemed.  In  re 
Alexander's  Estate  ;  Mulville,  Petitioner 

Ross,  J.,  [1900]  1 1.  R.  20 

2.  Annuity — Mode  of  calculation.]     In 

calculating  the  redemption  price  of  a  perpetual 
annuity,  from  which  poor  rate  and  income  tax 
had  been  hitherto  deducted,  the  gross,  and  not 
the  net,  amount  of  the  annuity  should  be  the 
basis,  and  so  many  years  purchase  thereof 
allowed.  In  re  Clelland's  Estate ;  Bagot  and 
another.  Petitioners      Ross,  J.,  [1899]  1 1.  R.  505 

3. Apportionment     and     redemption — 

Lands  sold,  subject  to  larger  superior  head-rent 
than  immediate  head-rent — "  Equitable  "  appor- 
tionment—Land Law(Ir.)  Act,  1896  (59  <fc  60  F«c«., 
c.  47),  <s.  31  (Z)— Irish  Land  Act,  1903  (3  Edw. 
VII.,  c.  37),  s.  62  (3).]  The  lands  of  G.,  held 
by  the  vendors  under  a  sub-fee-farm  grant  at 
a  rent  of  £12  18s.,  were  sold  to  the  occupying 
tenants  under  the  Land  Purchase  Acts  for  £878. 
The  said  lands,  together  with  the  lands  of  B., 
were  subject  to  a  superior  fee-farm  rent  of 
£47  16s.  6d.  The  lands  of  G.  comprised  167  acres, 
the  Poor  Law  Valuation  being  £57  3s.,  and  the 
judicial  rents  formerly  paid  by  the  occupying 
tenants,  £57  3s.  The  lands  of  B.,  which  were 
in  hands,  comprised  222  acres,  the  Poor  Law 
Valuation  being  £57  15s.,  and  the  "  fair  valua- 
tion," according  to  the  evidence  of  a  valuer, 
£68  18s.  6d.  The  immediate  rent  of  £12  18s. 
was  redeemed  out  of  the  purchase-money  at  £335, 
and  in  dealing  with  the  superior  rent  Wylie,  J., 
made  an  order,  pursuant  to  section  62  (3)  of  the 
Irish  Land  Act,  1903,  that  the  sum  of  £12  ISs., 
portion  of  the  superior  rent  of  £47  16s.  6d.,  be 
exclusively  charged  in  respect  of  the  said  sum  of 
£335,  and  be  redeemed  at  that  amount,  and  that 
the  sum  of  £34  18s.  6d.,  balance  of  the  superior 
rent,  be  exclusively  charged  on  the  lands  of  B. 
On  appeal  from  said  order  by  the  owner  of  the 
superior  rent,  claiming  that,  on  the  facts  dis- 
closed, section  62  (3)  -was  inapplicable,  and  that 
his  superior  rent  should  be  apportioned  according 
to  the  value  of  the  lands  of  G.  and  B.  respectively, 
and  that  the  proper  proportion  thereof,  when  so 
apportioned  on  the  lands  of  G.,  should  be 
redeemed  out  of  the  purchase -money  thereof  : — 
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LAKD        PURCHASE       ACTS  —  SUPERIOR 

INTEREST — continued. 
Held,  by  the  Court  of  Appeal,  that  the  order  of 
Wylie,  J.,  should  be  affirmed — Per  Holmes  and 
Cherry,  L.  JJ.,  on  the  ground  that  the  order  was, 
in  effect,  an  ordinary  apportionment  and  re- 
demption order,  and  that  the  apportionment  of 
the  superior  rent,  as  carried  out  by  the  order, 
was  "  equitable  "  within  the  meaning  of  section 
31  (3)  of  the  Land  Law  (Ireland)  Act,  1896.  Per 
Cherry,  L.J.  :  Section  62  (3)  of  the  Irish  Land 
Act,  1903,  is  primarily,  if  not  exclusively,  in- 
tended for  cases  where  a  complete  indemnity,  by 
covenant  or  otherwise,  exists  against  the  whole 
of  a  rent  or  rentcharge  payable  out  of  the  lands. 
In  re  A.  O'Brien's  Estate  App.,  [1912]  1 1.  R.  179 

4. ■  Apportionment    or    ledemption    of 

immediate  and  superior  rents — Discretion  of 
Court  where  apportionment  is  inexpedient — Right 
of  owner  of  rent  as  to  redemption  of  whole  or 
partr—Act,  1887,  s.  16  (3),  and  Act,  1896,  a.  31  (3).] 
The  compulsory  apportionment  or  redemption  of 
head  rents,  upon  a  sale  under  the  Land  Purchase 
Acts,  is  not  affected  by  the  apparent  purpose 
with  which  the  lands  liable  were  acquired  by 
the  vendor — i.e.,  with  a  view  to  profit  on  resale 
or  otherwise.  Where  an  apportionment  has  been 
ordered,  the  person  in  receipt  of  the  head  rent 
may,  notwithstanding,  require  the  redemption 
of  the  entire,  or  the  Court  may  order  redemption 
of  the  entire  in  lieu  of  apportionment  where  an 
apportionment  of  the  rent  appears  inexpedient 
In  the  Matter  of  the  Estate  of  Hungerford,  a 
Vendor  of  Land 

Lynch,  Com.,  31 1.  L.  T.  R.  114, 116,  note 

5. Apportionment — Lands     subject     to 

superior  rent — Devisee  of — Portion  of  one  devisee 
subject  to  sub-fee-farm  grant — Other  portion  in 
hands — Apportionment  in  proportion  to  value 
coming  to  devisees.]  Portion  of  certain  lands 
which  were  subject  to  a  superior  fee-farm  rent 
were  devised  to  H.,  and  the  remaining  portion 
was  devised  to  E.  At  the  date  of  testator's 
death  the  portion  devised  to  H.  was  subject  to 
a  sub-fee-farm  grant  reserving  a  rent,  of  £53, 
while  the  other  portion  was  in  hands.  By  an 
order  made  in  the  Chancery  Division  on  a  con- 
struction summons  it  had  been  declared  that  the 
outgoings  should  be  payable  in  proportion  to  the 
respective  values  of  the  lands  constituting  each 
portion.  The  owner  of  the  grantee's  interest 
under  the  sub-fee -farm  grant  sold  the  lands 
under  the  Land  Purchase  Acts,  and  redeemed 
the  rent  of  £53  payable  to  H.  On  an  application 
to  apportion  the  superior  fee-farm  rent  between 
H.'s  portion  and  S.'s  portion  -.—Held,  that  the 
true  intent  of  the  order  aforesaid  was  that  the 
superior  rent  should  be  apportioned  in  proportion 
to  the  value  accruing  to  each  devisee  under  the 
will,  and  that  the  proper  basis  of  value  for 
apportionment  was  the  actual  value  to  B.  of  his 
portion  as  compared  with  the  rent  reserved  by 
the  sub-fee-farm  grant  which  became  payable 
to  H.    Maxwell's  Estate         44  I.  L.  T.  R.  159 

6. Apportionment    and    redemption  — 

Bights  of  owner  of  head  rent— Land  Law  (Ireland) 
Act,  1887  (50  cfc  51  Vict.,  c.  33),  a.  16  {3)— Mode 


LAND        PURCHASE       ACTS  —  SUPERIOR 

INTEREST — -continued, 
of  fixing  price  of  superior  rent  where  price  of 
immediate  head  rent  previously  fixed.']  Under 
section  16  (3)  of  the  Land  Law  (Ireland)  Act, 
1887  (50  &  51  Vict.,  c.  33),  all  that  the  owner  of 
a  part  of  an  annuity,  rentcharge,  or  rent  appor- 
tioned upon  land  sold,  is  entitled  to  require  is  the 
redemption  of  such  annuity,  rentcharge,  or  rent, 
or  of  an  apportioned  part  thereof.  Under  the 
discretionary  parts  of  the  sub-section,  the  Court 
may,  in  any  proper  case,  whether  apportionment 
has  been  made  or  not,  redeem  the  whole  of  any 
annuity,  rentcharge,  or  rent  affecting  land  sold. 
In  the  ordinary  course,  a  head-rent  payable  out 
of  land  sold  and  other  land  will  be  apportioned, 
and  the  part  apportioned  on  the  land  sold  re- 
deemed,.  unless  there  are  special  circumstances 
which  render  it  expedient  to  redeem  the  whole 
rent.  So  held  by  Wylie,  J.,  and  affirmed  by  the 
Court  of  Appeal.  In  re  Pentland's  Estate  (22 
L.R.I.  649)  explained.  The  mode  of  fixing  the 
redemption  price  of  a  superior  head  rent,  where 
the  price  of  the  immediate  head  rent  had  been 
previously  fixed,  discussed.  In  re  Barry's  Estate 
Wylie,  J.,  App.,  [1917]  1  I.  R.  11, 16  ; 
51  I.  L.  T.  R.  128 

7.  .  Costs — Priority.]   The  lessee's  interest 

under  a  fee-farm  grant  was  for  sale  in  the  Land 
Judges'  Court  and  the  costs  of  sale  were  placed 
on  the  Final  Schedule  of  Incumbrances  above 
the  redemption  price  of  the  lessor's  interest  (a 
superior  interest) : — Held,  that  the  costs  of 
sale  should  be  placed  below  the  redemption 
price.     Estate  of  Constable,  Owner 

Ross,  J.,  1  N.  I.  J.  R.  20 

8.  Costs  of  parties  entitled — Sum  re- 
tained insufficient.]  On  the  sale  of  an  estate 
under  the  Irish  Land  Act,  1903,  the  redemption 
price  of  a  fee-farm  rent,  to  which  the  lands  were 
subject,  was  placed  to  a  separate  credit,  and  a 
sum  of  £25  fixed  by  the  vendor  as  sufficient  for 
costs  of  the  owner  of  the  fee-farm  rent  having 
been  retained,  the  residue  of  the  funds  was  paid 
to  the  vendor.  It  being  afterwards  discovered 
that  two  perpetual  annuities  were  charged  on 
the  fee-farm  rent,  they  were  redeemed,  and  the 
redemption  price  of  each  was  paid  out  to  the 
owners  of  the  said  annuities,  but  nothing  was 
paid  to  them  in  respect  of  their  costs.  On  an 
application  that  the  costs  of  the  owners  of  the 
two  annuities  amounting  to  £18  6s.  4d.  and 
£24  14s.  5d.  and  the  costs  of  the  owner  of  the 
fee-farm  rent,  amounting  to  £26  17s.  7d.,  should 
be  provided  for : — Held,  that  the  sum  of  £25 
retained  for  costs  should  be  applied  in  payment 
of  the  costs  of  the  owners  of  the  annuities,  but 
that  in  the  absence  of  fraud  or  mistake,  such 
as  would  justify  the  re-opening  of  the  transaction, 
the  Court  could  not  compel  the  vendor  to  pay 
the  costs  of  the  owner  of  the  fee-farm  rent. 
Hughes'  Estate  L.  C,  40  I.  L.  T.  R.  167 

9. Costs  of  parties  entitled — Sum  retained 

insufficient.]  Where,  after  allocation  and  pay- 
ment out  of  the  residue  of  the  purchase -money 
of  an  estate  sold  under  the  provisions  of  the 
Irish  Land  Act,  1903,  it  appeared  that  the  costs 
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INTEREST — continued. 
of  the  owners  of  two  head  rents  to  which  the 
lands  sold  had  been  subject  exceeded  the  sums 
which  had  been  retained  in  respect  thereof  : — 
Hdd,  that  the  vendor  should  be  ordered  to  lodge 
in  Court  a  sum  sufficient  to  supply  the  deficit. 
Hughes'  Estate  (40  I.  L.  T.  R.  167),  and  Hynd- 
man's  Estate  (June  7,  1906,  unreported),  ex- 
plained.    Innes'  Estate    L.  C,  40  I.  L.  T.  R.  214 

10. Apportionment  of  redemption  price — 

Crown  reversion.]  Lands  sold  under  the  Land 
Purchase  Acts,  in  which  there  existed  a  Crown 
reversion,  were  subject  to  two  sub-fee-farm  rents 
of  £72  3s.  8d.  and  £233  5s.  3d.,  the  redemption 
prices  of  which  had  been  fixed  on  the  basis  that 
they  were  fee-simple  rents.  After  providing  for 
the  redemption  of  the  Crown  reversion  and  the 
superior  rent  of  £72  3s.  8d.  the  purchase-moneys 
proved  insufficient  fuUy  to  discharge  the  claim 
in  respect  of  the  inferior  rent  of  £233  5s.  3d. 
The  fee-farm  grant  reserving  the  inferior  rent 
contained  no  absolute  covenant  for  title  : — Held, 
that  the  redemption  price  of  the  Crown  reversion 
should  be  borne  by  the  two  head  rents  in  the 
proportion  which  the  redemption  price  of  the 
superior  rent  bore  to  the  redemption  price  of 
the  inferior  rent  after  deducting  the  redemption 
price  of  the  former.  Principle  in  Dawson's  Estate 
(46  I.  L.  T.  B.  288)  adopted.  O'Donoghue's 
Estate  (46  L  L.  T.  R.  83)  explained.  Briscoe's 
Estate  L.  C,  47  I.  L.  T.  R.  64 

11. Compulsory  purchase— Costs  of  sale 

— Costs  of  redemption — Jurisdiction  of  Judicial 
Cominissioner  to  award  costs — Land  Law  ( Ireland) 
Act,  1881  (44<fc45  Vict.,  c.  49),  s.  50— Irish 
Land  Act,  1909  (9  Edw.  VII.,  c.  4=2),  Part  IV.— 
Land  Commission  Rules  of  March  16,  1897, 
Order  XLVI.,  /.  1.]  The  Judicial  Commissioner 
has  discretionary  power  under  Order  XLVI., 
r.  1,  of  the  Land  Commission  Rules  of  March  16, 
1897,  made  pursuant  to  section  50  of  the  Land 
Law  (Ireland)  Act,  1881,  to  award  the  costs  of 
sale  and  of  the  redemption  of  superior  interests 
as  against  the  Land  Commission  to  an  owner  of 
lands  which  have  been  compulsorily  acquired  by 
the  Estates  Commissioners  under  the  provisions 
of  Part  IV.  of  the  Irish  Land  Act,  1909.  In  re 
Lord  Inchiquin's  Estate 

App.,  [1914]  1 1.  R.  248  ;  48  I.  L.  T.  R.  186 

12.  Contingent    liability— 1896,    s.    31 

(1)  (8).]  Thefee-simpleof  land  may  be  vested  in 
tenant  purchasers  under  section  31  (1)  of  the 
Land  Law  (Ireland)  Act,  1896,  subject  to  a  con- 
tingent liability ;  as,  for  instance,  where  the 
lands  sold  are  subject  in  conjunction  with  others 
to  tithe  rentcharge  or  quit  rent,  but  adequately 
indemnified  by  the  latter  against  liability. 
In  re  Grogan's  Trustees'  Estate 

Ross,  J.,  [1897]  1  I.  R.  321 

13. Crown   reversion   in   lands   sold — 

Onus  of  proving  a  right  to  reversion.]  The  onus 
of  establishing  that  the  Crown  has  a  reversion  in 
particular  denominations  of  land  proposed  to  be 
sold  to  tenants  under  the  Land  Purchase  Acts 
is. on  the  Crown.  Re  The  Estate  of  the  Marquis 
of  Ormonde  L.  C,  28  I.  L.  T.  R.  73 
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WTEKEST^ontinued. 

14. Crown  reversion.]    The  reversion  of 

the  Crown  in  a  vendor's  estate,  held  under 
patent  for  the  lives  of  the  grantee  from  the 
Crown  and  his  heirs  male,  is  not  within  section  31 
of  the  Land  Law  (Ireland)  Act,  1896 ;  and  the 
redemption  of  it  can  only  be  carried  out  under 
section  68  of  the  Landed  Estates  Court  Act,  with 
the  consent  oi  the  Crown.  In  re  Fischer's  Estate 
L.  C,  [1901]  1  I.  R.  377 

15. Crown  reversion — Redemption.]  The 

reversion  of  the  Crown  in  lands  comprised  in  an 
estate  sold  under  the  Land  Purchase  Acts,  and 
held  under  patent,  by  which  the  said  lands  were 
(with  others)  granted  for  the  lives  and  life  of 
the  grantees  and  the  survivor  of  them,  and  to 
the  heirs  male  of  the  body  of  one  of  them,  is 
a  superior  interest  which  can  be  redeemed,  of 
which  the  redemption  price  can  be  fixed  under 
section  64  of  the  Irish  Land  Act,  1903,  without 
the  consent  of  the  Commissioners  of  Woods  and 
Forests.  Paul's  Estate  L.  C,  40  I.  L.  T.  R.  23 
[See  No.  16] 

16. Crown  nwetsion— Redemption    price 

of — By  whom  payable.]  Lands  were  granted  by 
Letters  Patent  to  the  ancestor  of  the  Marquis 
of  Ormonde,  leaving  a  reversion  in  the  Crown. 
By  certain  private  Acts  of  Parliament  the 
successors  in  title  of  the  patentees  were  em- 
powered to  make  leases  for  lives  renewable  for 
ever,  and  fee-farm  grants  subject  to  reversion 
to  the  Crown.  Portion  of  the  lands  were  sub- 
sequently conveyed  by  fee-farm  grant  made 
pursuant  to  the  provisions  of  the  Renewable 
Leasehold  Conversion  Act.  On  a  sale  by  the 
fee-farm  grantee  to  the  tenants  under  the  Land 
Act,  1903  : — Held,  that  the  redemption  price  of 
the  Crown  reversion  should  be  paid  by  the 
vendor,  the  fee-farm  grantee,  out  of  the  pur- 
chase-money of  the  estate,  and  not  by  the  fee- 
farm  grantor.     Tighe's  Estate 

[1911]  1 1.  R.  431  ;  45  I.  L.  T.  R.  282 
[See  No.  15] 

17. Crown  reversion — Redemption  price 

— Consent  of  the  Crown — Landed  Estates  Court 
(Ireland)  Act,  1858  (21  dh  22  Vict.,  c.  72),  s.  68— 
Purchase  of  Land  (Ireland)  Act,  1885  (48  <fc  49 
Vict.,  c.  73),  s.  \0—Land  Law  (Ireland)  Act,  1887. 
(50  &  51  Vict,  c.  33),  ss.  14,  15,  16— Land  Law 
(Ireland)  Act,  1896  (59  dk  60  Vict,  c.  47),  s.  31 
(1),  (3),  (4),  (5),  (8)— Irish  Land  Act,  1903 
(3  Edw.  VII.,  c.  37),  ss.  62,  64,  98  (2).]  The 
reversion  of  the  Crown  in  lands  comprised  in 
an  estate  sold  under  the  Land  Purchase  Acts  and 
held  under  patent  by  which  the  said  lands  were 
(with  others)  granted  for  the  lives  and  life  of  the 
grantees  and  the  survivor  of  them,  and  to  the 
heirs  male  of  the  body  of  one  of  them,  is  a 
superior  interest  of  which  the  redemption  price 
can  be  fixed  without  the  consent  of  the  Com- 
missioners of  Woods,  Forests  and  Land  Revenues. 
Attorney-General  for  Ireland  v.  Proby 
H.  L.,  50  I.  L.  T.  R.  141    [And  1916,  A.  C.  468] 

18. Crown  reversion — Redemption  price 

of  fee-farm  rent]  On  an  appHoation  to  fix  the 
redemption  price  of  an  apportioned  part  of  » 
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fee-farm  rent  issuing  out  of  lands  sold  under  the 
Land  Purchase  Acts  in  respect  of  which  the 
Crown  claimed  a  reversion,  the  redemption  price 
was  fixed  at  the  value  of  the  apportioned  part 
of  the  fee-farm  rent  (valued  as  a  fee-simple  rent) 
less  the  amount  which  would  be  payable  by  the 
vendor  to  the  Commissioners  of  Woods  and 
Torests  to  redeem  the  Crown  reversion. 
O'Donoghue's  Estate  L.  C,  46  I.  L.  T.  R.  83 
[See  No.  10.] 

19. Crown    reversion  —  Redemption  — 

Head  rent — Liabilily  for  redemption  price  of 
Crown  reversion.']  Where  lands  sold  under  the 
Laud  Purchase  Acts  were  subject  to  a  fee-farm 
rent,  and  a  Crown  reversion  existed  in  respect 
of  portion  of  the  said  lands,  the  redemption  price 
of  the  Crown  reversion  was  ordered  to  be  borne 
by  the  owner  of  the  fee -farm  rent  and  by  the 
vendor  in  the  proportion  that  the  value  of  the 
fee-farm  "rent  valued  as  a  fee-simple  rent  would 
bear  to  the  value  of  the  fee-simple  of  the  lands 
after  deducting  the  value  of  the  rent. 
O'Donoghue's  Estate  (46  I.  L.  T.  R.  83)  not 
followed.  In  the  Matter  of  the  Estate  of  Robert 
Edward  Dawson  L.  C,  46  I.  L.  T.  R.  288 

[See  No.  10.] 

20. Crown  reversion  on  estate  in  tail 

male — Large  number  of  male  issue  living — Dis 
tribution  of  purchase-money  without  regard  to 
Crown  reversion — Redemption  of — Land  Law 
(Ireland)  Act,  1896  (59  dk  60  Vict,  c.  47),  s.  31  (5) 
—Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37), 
s.  98  (2).]  The  Crown  was  entitled  to  a  reversion 
expectant  on  the  determination  of  an  estate  in 
tail  male  in  lands  sold  under  the  Land  Purchase 
Acts.  At  the  date  of  the  sale  there  were  living 
seventeen  male  issue  of  the  original  tenant  in 
tail : — Held,  by  the  Court  of  Appeal,  that  the 
reversion  was  of  no  appreciable  value  and  might, 
without  the  consent  of  the  Crown,  be  disregarded 
in  the  distribution  of  the  purchase-money.  In 
re  Earl  of  Carysforfs  Estate 

WyUe,  J.,  App.,  [1914]  1 1.  R.  96,101  ; 
48  I.  L.  T.  R.  14 
21. Date  at  which  value  is  to  be  ascer- 
tained— Variable  rent — Circumstances  to  be  con- 
sidered.']  C.  sold  to  his  tenants  his  estate,  which 
was  held  under  a  perpetuity  grant  from  Trinity 
College,  Dublin,  subject  to  a  rent  of  £1,836,  for 
£52,423.  Under  the  provisions  of  the  Trinity 
College,  Dublin,  Leasing  and  Perpetuity  Act, 
1851,  this  rent  was  variable  every  ten  years,  in 
accordance  with  a  scale  of  prices  laid  down  in 
the  Act ;  but  at  the  time  of  the  sale  there  was  no 
present  probability  of  a  variation.  After  pay- 
ment of  outgoings  C.  had  had  a  profit  rent  of 
£117.  The  tenants'  rents  were  practically 
second  term  judicial  rents.  C.  applied  to  have 
the  redemption  price  of  the  perpetuity  rent  fixed. 
Evidence  was  adduced  as  to  the  market  value 
of  head  rents  : — Hdd,  by  Meredith,  J.,  applying 
the  principles  laid  down  in  In  re  Leader's  Estate 
([1904)]  1  L  R.  368)  and  In  re  Kemmis'  Estate 
([1904]  1  I.  R.  496),  and  taking  into  considera- 
tion all  the  circumstances  of  the  case — including 
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(o)  the  fact  that  the  rental  was  a  second  term 
rental ;  (6)  the  poor  law  valuation  ;  (c)  the  price 
which  C  obtained  from  his  tenants  ;    (d)  the 
evidence  as  to  the  sale  of  agricultural  rents  in 
Ireland  ;  (e)  the  value  of  money  ;  (/)  the  fact  that 
the  redemption  was  compulsory  ;  {g)  the  liability 
of  the  rent  to  variation  ;   and  (h)  the  fact  that 
non-payment  of  the  rent  would  have  resulted 
in  a  gain  to  Trinity  College,  Dublin,  through 
the  eviction  of  C. — that  the  redemption  price 
should  be  fixed  at  £45,000.     Held  further,  that 
[h)   was   not  to   be   made  the  measure  of  the 
compensation.      Held  further,  that  the  fact  that 
Trinity  College,  Dublin,  must  utilize  the  redemp- 
tion ,  money  as  an  income-producing  fund  was 
not  a  special  circumstance  to  be  taken  into  con- 
sideration.     Held  further,  that  the  existence  of 
the  indemnity  grant  to  Trinity  College,  Dublin, 
under  section  39  of  the  Irish  Laud  Act,  1903, 
did  not  diminish  the  redemption  price  which 
Trinity  College,  Dublin,  was  entitled  to.     Held, 
further,  that  the  value  should  be  ascertained  as 
at  the  date  of  the  order  attaching  claims  to  the 
purchase-money,  under  section  24  (1).      Held 
by   the    Court   of   Appeal,   that   the    order   of 
Meredith,  J.,  should  be  affirmed.     The  price  to 
be  paid  for  a  superior  interest  on  redemption  is 
the  amount  which  will  enable  the  owner  to  pur- 
chase an  investment  equally  secure,  which  will 
produce  an  income  equal  to  that  of  the  superior 
interest,   together   with   a   small   addition   by 
reason   of  the   redemption   being  compulsory. 
But  in  determining  what  is  the  nature  of  th& 
security  afforded  by  the  superior  interest,  the 
Court  will  not  treat  the  income  derived  therefrom 
as  a  perpetual  annuity  charged  upon  the  pur- 
chase-money, but  will  value  the  estate  in  the 
lands  sold,  of  which  the  owner  of  the  superior 
interest  was  possessed  at  the  moment  of  the  sale. 
The  special  circumstances  that  Trinity  College 
is  bound  to  utilise  the  redemption  price  as  an 
income-bearing  fund  should  not  influence  the 
Court  in  ascertaining  the  money  value  of  the 
rent.     There  is  no  rule  of  law  that  the  number 
of  years'  purchase  to  be  paid  for  suuli  a  rent  as 
that  payable  to  the  College,   where   a  sale  is 
within  the  zones,  must  be  at  least  as  many  as 
the  owner  of  the  mesne  interest  received  upon 
his  net  income  upon  the  sale  to  his  tenants^ 
Leader's  Estate  ([1904]  1  I.  R.  368)  explained. 
In  re  Close's  Estate' 
Meredith,  J.,   App.,  [1905]  1  I.  R.  207,  371  ,- 
9    39  I.  L.  T.  R.  26 

22. Deflcient  seeuntyS etUed  annuity — 

Apportionment  of  loss  as  between  tenant-for-life 
and  remaindermen.']  Lands  sold  under  the  Land 
Purchase  Acts  were  subject  to  a  perpetual 
annuity  payable  to  a  widow  for  life,  with 
remainder  to  her  children.  The  deed  by  which 
the  annuity  was  secured  gave  power  to  the 
trustees,  in  case  of  non-payment,  to  recover 
arrears  by  distress  or  receipt  of  the  rents  and 
profits  of  the  lands.  It  also  contained  a  covenant 
by  the  grantor  with  the  trustees  for  payment'  of 
the   annuity.     Since  she  became   entitled  the- 
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widow  had  received  the  entire  net  rents  and 
profits  of  the  lands,  but  this  net  income  had 
always  been  insufficient  to  pay  the  annuity  in 
full.  At  the  time  of  sale  the  amount  due  for 
arrears  of  the  annuity  exceeded  £3,000.  The  net 
amount  of  purchase-money  available  for  pay- 
ment of  these  arrears  and  the  redemption  price 
of  the  annuity  was  less  than  £1,000.  On  » 
question  arising  as  to  how  this  sum  ahould  be 
applied: — Held  (1),  that  the  proper  way  of 
apportioning  the  loss  arising  from  insufficiency 
of  income  of  the  lands,  as  between  tenant-for- 
life  and  remaindermen,  was  to  declare  the 
widow  entitled  only  to  such  diminished  annuity 
as  the  net  available  income  was  sufficient  to 
pay ;  and  (2)  as  regards  the  loss  that  occurred 
in  consequence  of  the  sale  (a)  as  to  the  period 
prior  to  the  sale  (exceeding  one  year)  during 
which  it  appeared  that  the  widow  had  received 
no  income,  that  the  proper  mode  of  adjusting 
the  loss  was  that  provided  by  section  24  (8)  of 
the  Irish  Land  Act,  1903,  viz.  :  to  pay  to  her  out 
of  the  purchase-money  a  sum  equivalent  to  one 
year's  rent,  less  by  the  amount  of  any  outgoings 
unpaid  at  the  date  of  the  sale  ;  and  (6)  as  to  the 
period  subsequent  to  the  sale,  that  the  loss 
should  be  adjusted  on  the  principle  adopted 
in  Cox  V.  Cox  (L.  R.  8  Eq.  343),  viz.,  to  ascertain 
what  principal  sum,  if  invested  at  the  date  of 
sale  at  4  per  cent,  interest,  would,  with  such 
interest  added  down  to  the  date  of  payment, 
amount  to  the  entire  sum  available  to  meet 
the  annuity  and  arrears,  and  that  the  interest  so 
added  would  belong  to  the  widow,  and  the 
principal  sum  so  ascertained  would  supply  the 
future  income  for  the  widow  and  her  children 
in  lieu  of  the  annuity.  In  re  D.  O'Brien's 
Estate 
Wylie,  J.,  [1912]  1 1.  R.  503  ;  46 1.  L.  T.  R.  209 

23. Demesne — Sale    and    re-purchase — 

(Segregation  of  purchase-money  of  demesne — Irish 
Land  Act,  1903  (3  Edw.  VII.,  c.  37),  sections  3, 
16  (1).  A.,  the  owner  of  a  demesne  composed 
of  parcels  held  under  different  titles,  and  free 
from  incumbrances,  agreed  with  the  Land  Com- 
mission for  the  sale  and  re-purchase  of  the 
demesne  under  the  provisions  of  section  3  of 
the  Irish  Land  Act,  1903.  Part  of  the  demesne 
consisted  of  the  lands  of  K.,  held  under  two 
leases  for  lives  renewable  for  ever,  the  rents 
reserved  by  them  being  paid  in  one  sum  of 
£47  lis.  9d.  The  Estates  Commissioners  appor- 
tioned the  purchase-nlBney  of  the  demesne,  which 
amounted  to  £17,895,  between  the  various 
parcels  of  the  demesne,  and  fixed  the  sum  of 
£498  as  representing  the  selling  value  of  the 
lands  of  K.  B.,  the  owner  of  the  said  rent  of 
£47  lis.  9d.,  issuing  out  of  the  lands  of  K., 
was  not  represented  before  the  Estates  Com- 
missioners when  the  said  sum  of  £498  was  fixed, 
and  was,  in  fact,  unaware  of  the  sale  of  the 
demesne,  until  the  sale  was  approaching  com- 
pletion. The  said  sum  of  £17,895  was  sufficient 
for  the  redemption  of  all  superior  interests, 
leaving  a  large  balance  available  for  A.      The 
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redemption  price  of  the  rent  of  £47  lis.  9d. 
was  fixed  at  £1,140  by  Mr.  Justice  Wylie,  who, 
however,  held  that  there  was  no  jurisdiction  to 
pay  to  £.  out  of  the  purchase-money  of  the 
demesne  any  larger  sum  than  the  £498  repre- 
senting the  selling  value  of  the  lands  of  K.,  out 
of  which  the  rents  issued: — Held,  by  tjie  Court 
of  Appeal  (reversing  the  decision  of  Wylie,  J.), 
that  under  the  circumstances  of  the  case  there 
was  no  occasion  to  apportion  the  purchase-money 
of  the  demesne,  and  that  the  redemption  price 
of  £1,140  was  a  charge  on  all  the  purchase- 
money  of  the  demesne.  In  re  Athlumney's 
Estate        Wylie,  J.,  App.,  [1913]  1 1.  R.  402, 408 

24. Disregarding — Never  demanded — Lands 

Clauses  Act,  1845.]  Where  lands  sold  under  the 
Irish  Land  Act,  1903,  had  been  held  by  the 
vendor,  subject  to  a  fee-farm  rent  of  one  penny 
per  annum  if  demanded,  and  certain  superior 
interests  also  existed  affecting  the  said  lands, 
but  neither  the  vendor  nor  his  predecessor-in- 
title  had  ever  paid  anything  in  respect  of  any  of 
the  said  superior  interests  or  of  the  said  rent,  the 
Court,  under  section  24  (11),  which  incorporates 
sections  78  and  79  of  the  Lauds  Clauses  Con- 
solidation Act,  1845,  directed  that  the  residue 
of  the  purchase-money  should  be  paid  out  to  the 
personal  representative  of  the  vendor  without 
regard  to  any  superior  interests.  Nevin's 
Estate  L.  C,  40  I.  L.  T.  R.  184 

25. Disregarding  —  Receiver's        fees.] 

Where  an  estate,  sold  under  the  Irish  Land  Act, 
1903,  was  held  under  an  indenture  of  fee-farm 
grant  which  provided  for  an  additional  payment 
of  6d.  in  the  £  as  receiver's  salary,  over  and 
above  the  rent  thereby  reserved,  but  no  such 
payment  had  ever  been  made  or  demanded  since 
the  date  of  the  grant.  On  an  application  to 
redeem  the  interest  of  the  grantor  : — Held,  that 
the  rent  should  be  redeemed  without  taking 
into  account  the  grantee's  covenant  to  make 
such  additional  payment  as  aforesaid.  In  re 
Gallwey's  Estate  L.  C,  42  I.  L.  T.  R.  55 

26. Estates  Commissioners — Jurisdiction 

— Superior  interests — Price  —  Demesne  land — 
Irish  Land  Act,  1903,  es.  3  (1),  5,  17.]  Where  a 
vendor  has  given  prima  facie  evidence  of  title 
under  section  17  of  the  Irish  Land  Act,  1903,  the 
Estates  Commissioners  have  jurisdiction  to  deal 
with  him  as  owner  for  the  purpose  of  effecting 
a  sale,  without  inquiry  as  to  the  amount  of 
redemption  prices  of  superior  interests,  and  as 
to  the  sufficiency  of  the  purchase -money  to 
satisfy  and  redeem  such  superior  interests  in 
full.  There  is  no  distinction  in  this  respect 
between  the  jurisdiction  of  the  Commissioners 
in  the  purchase  of  demesne  land  under  section 
3  (1)  of  the  Irish  Land  Act,  1903,  and  of  any 
other  land  which,  under  that  statute,  they  have 
power  to  acquire.  The  Commissioners,  in 
exercising  this  jurisdiction,  are  the  sole  judges 
of  what  price  represents  the  selling  value  of  such 
demesne  land,  and  of  whether,  having  regard 
to  all  the  circumstances  of  the  case,  the  agreed 
price  is  equitable.     Upon  these  questions  the 
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owner  of  a  superior  interest  may  properly  be 
heard  before  the  Commissioners,  and  if  the 
superior  interest  afieots  only  part  of  the  demesne 
land  sold,  it  may  be  proper  to  determine 
separately  the  selling  value  of  that  part.  But 
the  Commissioners  have  jurisdiction  to  proceed 
with  the  sale  although  the  purchase-money  may 
eventually  prove  insufficient  to  redeem  a 
superior  interest  at  the  price  fixed  by  the 
In  such  last-mentioned  contingency  any  L.J. 
Judicial  Commissioner.  Semile,  per  Cherry, 
collateral  security  such  as  a  covenant  to  pay  a 
head-rent  would  not  be  affected.  In  re 
Borrowes'  Sstate 

Wylie,  J.,  App.,  [1911]  1  I.  R.  218,  229 

27. Fee-farm  rent  issuing  out  of  land 

purchased  l)y  the  Land  Commission — Sale  of 
rent  while  negotiations  pending — Allegation  of 
speculative  offer — Evidence  as  to  same  on  com- 
pulsory redemption  by  the  Land  Commission — 
Redemption  price — Land  Purchase  Act,  1885, 
s.  5 — Land  Law  (Ireland)  A<U,  1887,  s.  16.] 
Where  a  head  rent  was  purchased  in  the  Land 
Judges'  Court,  with  the  knowledge  that  it 
would  be  compulsorily  redeemed  by  the  Land 
Commission  for  the  purpose  of  carrying  out  the 
sales  of  the  lands  liable  to  the  tenants,  the 
Court  refused  to  fix  the  redemption  sum,  hav- 
ing regard  only  to  the  amount  paid  by  the 
purchaser,  but  determined  the  price  on  the  usual 
evidence  as  to  value  being  submitted.  Estate 
of  the  Trustees  of  the  Will  of  George  Bowan  Gossan 
Simpson,  Owners  and  Petitioners 

Lynch,  Com.,  28  I.  L.  T.  R.  24 

28. Fee-farm    rent — Redemption — Pur- 

chase-money  insufficient  to  provide  for  full 
redemption-price — Bight  of  owner  of  rent  to  sue  on 
covenant  for  payment — Irish  Land  Act,  1903 
(3  Edw.  VII.,  c.  37),  s.  16  (1)— Land  Law 
{Ireland)  Act,  1896  (59  *  60  Vict,  c.  47),  s.  31  (I).] 
Where  before  the  making  of  a  vesting  order 
under  section  16  of  the  Irish  Land  Act,  1903, 
the  lands  thereby  vested  in  the  Land  Commission 
are  held  under  a  fee-farm  grant  reserving  a 
rent,  which  grant  contains  a  covenant  for  its 
payment  and  constitutes  a  "  superior  interest," 
such  rent,  until  redeemed  by  full  payment  of  the 
redemption-price  fixed,  is,  as  regards  all  persons 
other  than  the  Land  Commission  and  those 
claiming  through  it,  to  be  deemed  to  continue 
as  a  rent,  and  the  covenant  continues  to  subsist 
as  if  the  rent  had  not  ceased  against  the  land. 
So  held,  by  Palles,  C.B.,  and  Boyd,  J.,  Gibson,  J., 
diss.  A  fee-farm  grant  made  in  the  year  1866, 
granting  certain  lands  to  the  grantee  and  his 
heirs  at  the  yearly  rent  of  £150,  contained  a 
covenant  by  the  grantee  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  that  the 
grantee,  his  heirs  or  assigns,  would  at  all  times 
during  the  estate  thereby  granted  pay  the 
said  rent  to  the  grantor,  his  heirs  or  assigns,  by 
half-yearly  payments.  The  lands  comprised 
in  the  grant  subsequently  became  vested  in  B. , 
and  formed  part  of  his  demesne.  An  agreement 
was  entered  into  between  B.  and  the  Irifh  Land 
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Commission,  under  the  provisions  of  section  3 
of  the  Irish  Land  Act,  1903,  by  which  the  Land 
Commission  agreed  to  purchase  the  demesne 
from  B.  and  re-sell  it  to  him.     An  order  of  the 
Land  Commission  was  made  vesting  the  lands 
in  the  Land  Commission,  and  on  the  same  day 
a  further  order  was  made  vesting  them  in  B. 
in   fee-simple.     By   an    order   ot   the    Estates 
Commissioners  the  sum  of  £2,300  was  fixed  as 
the  selling  value  of  the  part  of  the  demesne 
consisting  of  the  lands  comprised  in  the  fee- 
farm    grant.     By    a   subsequent    order   of   the 
Land  Commission  it  was  ordered  that  the  rent 
of  £150  reserved  by  the  grant,  together  with  the 
value    of    the    covenants    therein,    should    be 
redeemed  at  the  price  of  £3,000,  and  by  a  further 
order  of  the  Land  Commission  the  sum  of  £2,300 
was  placed  to  the  separate  credit  of  the  redemp- 
tion price.     The  plaintiff,  who  was  the  devisee 
of  the  grantor  in  the  fee-farm  grant,  refused  to 
accept  this  sum,  and  brought  the  present  action 
against    the    personal    representatives    of    the 
grantee,  claiming  as  due  under  the  covenant  in 
the  grant  a  half  year's  rent  which  had  accrued 
due  subsequently  to  the  date  of  the   vesting 
order.        The   action   was   tried   by   Dodd,    J., 
without  a  jury,  and  he  gave  judgment  for  the 
defendants.     On  a  motion  by  the  plaintiff  to 
have  this  judgment  set  aside,  and  judgment 
entered  for  him : — Held,  by  Palles,  C.B.,  and 
Boyd,  J.,  Gibson,  J.,  diss.,  that  the  plaintiii  was 
entitled  to  judgment  for  the  amount  claimed. 
Colles  v.  Hornsby  K.  B.,  [1913]  2  I.  R.  210 

29.  Fee-farm  rent — Drainage  charge  —  Be- 
demption — Priority — Fee-farm  grant — Four  de- 
nominations of  land — Drainage  charge  upon  one 
denomination — Entire  fee-farm  rent  primarily 
payable  out  of  denomination  subject  to  charge — 
Insufficiency  of  purchase-money — Lough  Erne 
Drainage  Code — Drainage  and  Improvement  of 
Lands  {Ireland)  Act,  1863,  ss.  44  and  48 — Irish 
Land  Act,  1903,  s.  62.]  One  of  four  denomina- 
tions of  land  held  imder  an  indenture  of  fee- 
farm  grant  and  primarily  liable  to  the  entire 
rent  thereby  reserved,  subsequently  became 
subject  to  a  drainage  charge,  and  on  a  sale  of 
portion  of  the  land  subject  to  the  drainage 
charge  it  appeared  that  on  an  apportionment  as 
between  the  portion  sold  and  the  other  portion 
of  the  said  denomination,  the  purchase-money 
would  be  insufficient  to  redeem  both  the  appor 
tioned  part  of  the  fee-farm  rent  and  the  charge : — 
Held,  that  the  entire  apportioned  part  of  the 
rent  should  be  redeemed  out  of  the  lands  sold 
in  priority  to  the  drainage  charge,  and  not 
merely  such  portion  of  the  rent  as  would  be 
apportionable  upon  the  lands  sold  if  the  entire 
rent  reserved  by  the  fee-farm  grant  were  appor- 
tioned over  the  four  denominations.  Tod 
CoUum's  Estate  L.  C,  49  I.  L.  T.  R.  210 

30. Head  rents.]   An  insurance  company 

purchased  an  estate  in  the  Land  Judges' 
Court  as  incumbrancers  for  a  sum  of  £5,740. 
After  the  purchase  the  company  realised 
a   sum   of   £1,830   as   fines  from   persons  who 
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were  admitted  as  tenants.  The  total  rental  of 
the  estate  at  the  date  of  the  sale  was  £480,  but 
ft  short  time  previously  it  had  been  estimated 
in  the  Land  Judges'  Court  as  equal  to  £562. 
The  owners  sold  the  estate  to  the  tenants  for 
£134,  which  was  paid  in  cash  by  the  tenants, 
and  £10,098,  which  was  advanced  by  the  Land 
Commission.  The  lands  were  subject  to  a  head 
rent  of  £225  13s.  lOd. ;  Held,  that  taking  into 
consideration  all  the  circumstances,  including 
the  fines  that  had  been  paid  by  the  tenants  on 
being  admitted  to  their  tenancies,  and  to  the 
purchase  price  of  the  estate,  the  head  rent  was 
ft  well-secured  one,  and  that  it  should  be  re- 
deemed for  a  sum  of  £5,870,  being  26  years' 
purchase.  Scottish  Equitable  Assurance  Society's 
Estate  t.  C,  S  K.  I.  J.  R.  141 

31.  Head  rent — Ajifecting  other  lands — 

Apportionment.]  In  cases  arising  out  of  sales 
under  the  Land  Purchase  Acts  in  which  part 
only  of  the  lands  subject  to  a  head  rent,  or  other 
charge,  have  been  sold,  the  Land  Commission 
has  jurisdiction,  if  it  appear  expedient,  to 
redeem  the  entire  charge,  even  against  the 
wishes  of  the  owner  thereof.  Where  the  Land 
Commission  has  this  discretion,  an  order  to 
redeem  the  whole  of  »  head  rent  may,  with 
propriety,  be  made  in  a,  case  where,  owing  to  a 
difficulty  of  identifying  the  parcels  which  are 
subject  to  the  rent,  it  would  involve  greater 
cost  and  delay  to  apportion  the  head  rent  than 
to  redeem  the  whole.  In  re  Pentland's  Estate 
(22  I.  L.  T.  R.  68,  81  ;  22  L.  R.  I.  649)  applied. 
De  Burgh's  Estate  App.,  40  I.  L.  T.  R.  25 

32. Head    rent  —  Consent    to   price    by 

trustees — -Objection  to  price  by  tenant-for-life — 
^  Redemption  price  fixed  by  the  Court.]  Where,  in 
the  case  of  an  estate  sold  under  the  Irish  Land 
Act,  1903,  the  trustees  of  a  settlement  with  a 
future  power  of  sale  had  signed  a  consent  to 
the  redemption,  at  a  certain  price,  of  an  appor- 
tioned part  of  a  head  rent  charged  upon  the 
lands  sold,  which  said  rent  was  part  of  the 
hereditaments  comprised  in  the  said  settlement, 
and  the  tenant-for-life  objected  on  the  ground 
that  the  price  agreed  upon  was  too  small,  the 
Court  ascertained  the  value  and  fixed  the 
redemption  price  in  the  ordinary  way  without 
regard  to  the  consent.     Taylor's  Estate 

L.  C,  41  I.  L.  T.  R.  85 

33.  Head  rent — Income  from  redemp- 
tion— Investments  authorised  by  Act  of  1903.] 
Upon  the  redemption  of  a  well-secured  annuity 
the  redemption  price  was  fixed  at  such  sum  as, 
if  invested  in  Indian  securities  authorised  by 
section  65  of  the  Landed  Estates  Court  Act,  1858, 
would  yield  the  annual  amoimt  of  the  annuity. 
The  redemption  price  of  a  well-secured  head 
rent,  which  had  been  reduced  in  accordance 
with  section  90  of  the  Land  Act  of  1903, 
was  fixed  at  twenty-seven  and  a  half  years' 
purchase.  Semble,  the  investments  authorised  by 
section  51  of  the  Land  Act,  1903,  are  not 
available  for  the  investment  of  the  redemption 
moneys  of  superior  interests.  Prentice's  Estate 
Ross,  J.,  40  I.  L.  T.  B.  244 
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34. Head      rent — Redemption     price — 

Principles  on  which  to  be  assessed.]  When  lands 
subject  to  a  superior  interest,  consisting  of  a  fee- 
farm  rent,  have  been  sold  to  the  occupying 
tenants  through  the  Court,  the  redemption  price 
of  the  rent  is  to  be  fixed  at  the  price  or  sum 
which  appears,  upon  due  consideration  of  all 
the  circumstances  of  the  case — of  the  selling 
prices  of  similar  interests,  of  the  value  of  the 
money,  and  of  the  fact  that  the  redemption  is 
compulsary — to  be  the  fair  value  thereof ;  but 
the  amount  of  the  price  ought  not  to  be  affected 
by  the  consideration  of  indemnifying  the  owner 
of  the  rent  against  loss  of  income  by  reason  of 
the  difference  between  the  annual  income  of  any 
investment  or  class  of  investments  in  which  the 
redemption  money  might  be  invested.  In  re 
Leader's  Estate  ;  Coleman,  Petitioner 
App.,  [1904]  II.  R.  368 ;  Ross,  J.,  39  L  L.  T.  R.  8 ; 

5  N.  I.  J.  R.  21 

35. Head    rent — Indemnifying    lands — 

Exclusive  charge.]  Sub-section  3  of  section  62 
of  the  Land  Act  of  1903  in  providing  that  where 
"  the  land  sold  is  entitled  to  be  indemnified 
against  any  claim  in  respect  of  a  superior  interest 
by  other  lands,  and  the  other  lands  are  a  suffi- 
cient security  therefor,  the  Court  may  .  .  . 
exclusively  charge  the  whole  of  the  superior 
interest  upon  other  lands,"  only  deals  with  the 
case  where  "  the  land  sold  "  and  "  the  other 
lands  "  are  subject  to  the  same  superior  interest 
as  regards  the  rights  and  remedies  of  the  owner 
of  the  superior  interest.  Consequently  a  vendor 
who  sells  to  the  tenants  under  the  Act  of  1903 
cannot  obtain  an  order  exonerating  the  lands 
he  has  sold  from  the  head  rent,  and  have  it 
exclusively  charged  both  upon  the  unsold  lands 
out  of  which  it  issued,  and  also  upon  lands  which 
were  not  subject  to  it  as  regards  the  owner  of 
the  superior  interest,  although  the  security 
afforded  by  the  combined  lands  proposed  to  be 
exclusively  charged  was  sufficient.  Roland's 
Estate  Ross,  J.,  40  I.  L.  T.  R.  260 

36. Head  rent — Price — Rent  settled  in 

trust.]  In  fixing  the  redemption  price  of  a  fee- 
farm  rent,  the  circumstance  that  the  rent  is 
settled  on  trust,  the  owner  of  the  rent  being  life 
tenant  only,  will  not  be  taken  into  consideration 
as  a  reason  for  giving  a  higher  price  than  would 
be  given  if  the  owner  of  the  rent  were  absolute 
owner.  The  redemption  price  of  a  fee-farm 
rent  of  £340  was  fixed  at  £8,000,  being  about 
23J  years'  purchase  ;  the  redemption  price  of 
a  head  rent  of  £55  7s.  8d.  was  fixed  at  £1,470,  the 
margin  of  security  of  the  latter  being  more  favour- 
able. St.  George's  Estate    L.  C,  5  N.  I.  J.  R.  105 

37.  Impropriate     tithe     rentcharge  — 

Limitation — Onus  probandi — 3  <fc  4  Wm.  IV., 
c.  27,  ss.  3  cfc  34.]  Where  there  is  a  defence  that 
a  tithe  rentcharge  has  been  barred  by  lapse  of 
time,  the  burden  of  proving  that  his  title  is  not 
barred  lies  on  the  claimant.    Ddany's  Estate 

L.  C,  32  I.  L.  T.  R.  143 

38. Impropriate  tithe  rentcharge— f7»- 

paid  for  20  years.]  Where  it  appeared  on  the 
sale  of  an  estate  that  the  lands   sold,    when 
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acquired  by  the  vendor  were  charged,  together 
with  other  lands  not  for  sale  in  the  matter,  with 
the  payment  of  an  annual  impropriate  tithe 
rentcharge,  but  that  since  the  year  1873  no 
tithe  rentcharge  of  any  description  had  been 
paid  by  the  vendor  out  of  this  estate,  the  Court, 
on  the  application  of  the  vendor,  disallowed  the 
charge  as  against  the  proceeds  of  the  sale  of  the 
estate  in  the  matter.  Waterford''s  (Marquis  of) 
Estate  L.  C,  5  N.  I.  J.  R.  144 

39. Impropriate      tithe      rentcharge — 

Number  of  years  purchase.']  In  the  absence  of 
special  circumstances,  twenty  years'  purchase 
is  reasonable  and  sufficient  for  the  redemption 
of  impropriate  tithe  rentcharge.  In  re 
FitzOerald's  Estate  L.  C,  [1902]  1 1.  R.  444  ; 

3  N.  I.  J.  R.  74 

40. Impropriate     tithe     rentcharge  — 

Application  to  fix  upon  the  basis  of  the  reduced 
tithe — Order  reducing  tithe  void  within  decision 
in  Metge's  case — No  certiorari.]  Upon  an 
application  for  the  redemption  of  an  annual 
impropriate  tithe  rentcharge,  it  appeared  that 
the  original  tithe  rentcharge  had  been  reduced 
by  an  order  of  the  Justices,  made  after  the 
"  averages  "  had  ceased  to  be  published  in  the 
Dublin  Gazette.  No  certiorari  having  been 
applied  for,  or  obtained,  to  set  aside  the  Justices' 
order  : — Held,  that  the  order  was  bad  on  the 
face  of  it,  and,  consequently,  although  it  had 
not  been  set  aside  by  certiorari,  it  was  void,  and 
the  redemption  price  must  be  fixed  on  the  basis 
of  the  original  tithe  rentcharge  ;  and  twenty 
years'  purchase  of  that  sum,  less  the  average 
poor  rate  for  the  previous  five  years,  was  fixed 
as  the  redemption  price.  Reg.  (Metge)  v. 
Justices  of  Meath  (32  I.  L.  T.  R.  97)  considered 
and  applied.  Lord  Fermoy,  Vendor  (Bull's 
Tithe) ;    Lloyd,  Vendor  (Ormonde's  Tithe) 

L.  C,  33  I.  L.  T.  R.  13 
41. Impropriate  tithe  rentcharge — Juris- 
diction of  Land  Commission  to  fix  price — Number 
of  years  purchase  to  be  given — Land  Law  (Ireland) 
Act,  1887,  s.  15 — Land  Law  (Ireland)  Act,  1896, 
s.  37  (1).]  The  Land  Commission  has  jurisdic- 
tion to  fix  the  price  payable  for  the  redemption 
of  lay  tithe  rentcharge  issuing  out  of  the  lands 
being  sold,  under  the  Land  Law  (Ireland)  Act, 
1887,  s.  15.  The  Court  will,  as  a  rule,  fix  such 
redemption  price  at  twenty  years'  purchase,  but 
if  there  are  any  special  circumstances  in  the  case 
they  may  affect  the  number  of  years  purchase 
given  either  favourably  or  unfavourably. 
Watson's  Estate  (MacCarthy's  Land  Cases  22) 
discussed  and  approved.  Se  The  Earl  of 
Portarlington,   Vendor  (Jackson's  Tithe) 

L.  C,  33  I.  L.  T.  R.  64 

42. Impropriate    tithe   rentcharge — Ee- 

demption  price.]  On  an  application  to  fix  the 
redemption  price  of  certain  impropriate  tithe 
rentcharges,  where  evidence  was  given  of 
the  enhanced  market  value  of  tithes,  similarly 
situated,  in  the  neighbourhood : — Held,  that 
having  regard  to  the  decision  of  the  Court 
of  Appeal  in  Leader's  Estate  (38  I.  L.  T.  R.  197), 
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and  to  the  nature  of  the  special  evidence 
adduced,  the  redemption  price,  fixed  at 
twenty-two  years'  purchase,  was  just,  equit- 
able, and  in  accordance  with  the  law.  The  rule 
laid  down  in  FitzGerald's  Estate,  [1902]  1  I.  R. 
444,  for  fixing  the  redemption  price  of  impro- 
priate tithe  rentcharge  is  not  inflexible.  Be  the 
Estates  of  Lewis  0.  N.  Kemmis,  Sir  M.  H. 
Porter,  and  Thomas  0.  Wills  Sandford 

Meredith,  J.,  App.,  [1904]  1  I.  R.  496,  500  ; 
38  I.  L.  T.  R.  209,  255  ;  39  I.  L.  T.  R.  9 

43. Impropriate  tithe  rentcharge  subject 

to  a  rent  or  annual  sum — Redemption  price  of 
apportioned  part  of  tithe,  exceeding  £30  and  under 
ilOO—Irish  Land  Act,  1903  (3  Edw.  VII., 
c.  37),  s.  63  (2) — Application  of — Costs.]  Where 
impropriate  tithes,  payable  out  of  lands  sold 
under  the  Land  Purchase  Acts  and  other  lands, 
are  subject  to  a  rent,  and  the  redemption  price 
of  the  apportioned  part  of  the  tithes,  payable 
out  of  the  lands  so  sold,  exceeds  £30,  but  does 
not  exceed  £100,  the  vendor,  notwithstanding 
the  fact  that  he  has  notice  of  the  existence  of  the 
rent,  has  aprimd  facie  right  to  have  such  redemp- 
tion price  paid  out  to  the  person  in  possession 
or  in  receipt  of  the  income  of  the  tithes,  pur- 
suant to  the  provisions  of  section  63  (2)  of  the 
Irish  Land  Act,  1903,  and  to  be  freed  from  all 
costs  incidental  to  the  payment  out  thereof, 
except  such  costs  as  are  properly  payable  in 
respect  of  the  affidavit  and  undertaking  required 
for  such  payment  out.    Be  Armstrong's  Estate 

Wylie,  J.,[1913]  1 1.  R.  449;  47  I.  L.  T.  R.  224 

44. Income  of  claim — Irish  Land  Act, 

1909 — Section  36 — Application  for  payment  of 
head  rent  by  the  Land  Commission  out  of  interest 
in  lieu  of  rent]  An  order  under  section  36  of 
the  Irish  Land  Act,  1909,  for  payment  to  the 
owner  of  a  superior  interest,  in  respect  of  the 
annual  income  of  his  claim,  will  not  be  made 
unless  the  applicant  is  not  being  paid  by  the 
vendor.     Bobinson's  Estate 

h.  C,  44  I.  L.  T.  R.  49 

45. •  Incorporeal    tenements  —  Tolls  and 

customs — Bent  issuing  out  of — Bedemption.]  The 
word  "  land  "  in  section  16  of  the  Land  Law 
(Ireland)  Act,  1887,  must  be  read  according  to 
the  definition  of  "  lands"  in  section  1  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1860,  and 
includes  incorporeal  tenements.  Accordingly, 
on  an  application  to  apportion  and  redeem  a 
head  rent  issuing  out  of  an  estate  sold  by  the 
Land  Judge,  comprising  tie  tolls  and  customs 
of  a  fair : — Held,  that  the  Court  had  power  to 
make  the  order  applied  for.  Be  the  Estate  of 
0.  More  0'  Ferrall  Ross,  J.,  39 1.  L.  T.  R.  89 

46.  Indemnity — -Indemnifying  lands  sold 

under  Land  Purchase  Acts.]  Portion  of  lands 
held  under  a  fee-farm  grant  were  sold  in  the 
Landed  Estates  Court,  subject  to  the  entire 
rent,  but  bound  to  indemnify  the  remainder  of 
the  lands  therefrom.  These  indemnifying  lands 
were  subsequently  been  sold  to  the  tenants  : — 
Held,  that  the  entire  of  the  rent  should  be 
redeemed,  and  not,  as  the  owner  of  the  rent 
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contended,  an  apportioned  part  thereof  only, 
as  an  apportionment  -would  necessitate  the 
retention  for  ever  of  an  adequate  part  of  the 
purchase -money  as  an  indemnity.  In  re 
Thompson's  Estate ;  Vandeleur  and  others. 
Petitioners  Ross,  J.,  [1901]  1 1.  R.  392 

47. Intervening    superior   interest — Net 

sum  payable  to  ovmer  less  than  £100 — Costs  o} 
proving  title — Irish  Land  Act,  1903,  «.  63.]  The 
owner  of  an  intervening  interest  must  prove  his 
title,  and  is  entitled  to  be  paid  the  costs  of 
doing  so,  notwithstanding  the  fact  that  after 
redeeming  a  head  superior  interest  the  net  sum 
■coming  to  him  does  not  exceed  £100.  Leader's 
Estate  L.  C,  44  I.  L.  T.  R.  66 

48.  Investment — Redemption        price — 

Mead  rent —  "  Settled  land  " — "  Land  purchased 
hy  means  of  an  advance  " — Investment — Public 
trustee— Irish  Land  Act,  1909  (9  Edw.  VII., 
c.  42),  a.  38  (1)  (a).]  Head  rents,  the  subject 
matter  of  a  settlement,  when  redeemed  under 
the  Land  Purchase  Acts,  are  "  land  purchased 
by  means  of  an  advance,"  and  the  redemption 
money  of  same  may  be  invested  by  the  trustees 
of  the  settlement  with  the  sanction  of  the  public 
trustee  in  the  extended  class  of  investments 
authorised  by  section  38  (1)  (a)  of  the  Irish  Land 
Act,  1909.  In  re  Bandon  Estates  and  Settled 
Land  Acts  [1911]  1  I.  R.  297 

49.  Jointure — Compulsory  power,  or  dis- 
cretion— Land  Law  {Ireland)  Act,  1896,  s.  31.] 
An  estate  was  sold  in  the  Land  Judges'  Court 
in  fourteen  lots,  four  of  which,  Nos.  2,  3,  7  and  14, 
were  charged  with  a  jointure  of  £200  a  year.  By 
an  order  dated  November  1,  1895,  it  was  ordered 
that  the  lands  should  be  sold  discharged  of  the 
jointure,  and  that  the  jointress  should  have  the 
same  rights  against  the  proceeds  of  the  sale  of 
the  lands  as  she  would  have  had  against  the 
lands.  Lots  7  and  14  were  sold  under  the 
ordinary  jurisdiction  of  the  Land  Judge,  and 
after  the  passing  of  the  Land  Law  Act,  1896, 
lots  2  and  3  were  sold  under  section  40  of  the 
Land  Law  Act,  1896,  to  the  tenants.  By  order 
dated  December  8,  1899,  it  was  ordered  that  the 
jointure  should  be  apportioned  between  lots  2 
and  3  on  the  rental,  and  lots  7  and  14,  and  that 
the  part  so  apportioned  in  respect  of  lots  2  and  3 
should  be  redeemed : — Held  (by  the  Lord 
Chancellor,  and  Walker  and  Holmes,  L.JJ., 
dissentiente  KtzGibbon,  L.J.),  that  the  jointure 
was  a"  superior  interest "  within  the  meaning  of 
section  31  of  the  Land  Law  Act,  1896,  and  that 
it  was  compulsory  to  redeem  so  much  of  it  £is 
was  apportioned  on  the  part  sold  to  the  tenants 
under  section  40.  Alexander's  Estate  ([1900] 
1 1.  R.  20)  approved  of  and  followed  (dissentievte 
FitzGibbon,  L.J.).  In  re  Trustees  of  Owens' 
Estate  {No.  3)     _         App.,  [1900]  1  I.  R.  151 

50. Jointure — Redemption       price — 

Amount  of — Elements  in  calculation  of.]  The 
element  of  compulsion  will  be  taken  into  account 
in  fixing  the  redemption  price  of  a  jointure 
charged  on  lands  sold  under  the  provisions  of 
the  Irish  Land  Act,  1903.    On  an  application  to 
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fix  the  redemption  price  of  a  jointure  of  £500 
charged  on  certain  lands,  portion  of  which  had 
been  sold  under  the  provisions  of  the  Irish  Land 
Act,  1903,  where  it  appeared  that  the  jointress 
was  in  her  sixty-ninth  year,  and  where  it  also 
appeared  that  immediately  prior  to  the  sale  the 
yearly  rental  of  the  entire  lands  amounted  to 
£1,865  13s.  8d.,  while  the  outgoings  payable  ia 
respect  of  charges  and   incumbrances  in  priority 
to  the  jointure  amounted  to  £1,414  19s.  Id.  ; 
and,  further,  that  after  payment  out  of  the 
purchase-money  of  the  lands  sold  of  the  various 
charges  and  incumbrances  in  priority  to  the 
jointure  there  remained  a  sum  of  £11,000,  in 
addition   to    a  sum  of  £4,053,  payable  vmder 
section  48  of  the  Irish  Land  Act,  1903,  and  that 
there  also  remained,  available  to  meet  the  join- 
ture, the  rental  of  the  lands  not  yet  sold,  amount- 
ing to  the  annual  sum  of  £282  19s.  4d.  : — Eeld, 
that  the  redemption  price  of  the  jointure  ought 
to  be,  and  accordingly  was,  fixed  at  the  sum  of 
£4,400.    Re  the  Estate  of  John  Edward  Redmond 
Meredith,  J.,  38  I.  L.  T.  R.  248 
51. Liability  for  rent  out  of  estate  in- 
demnified therefrom — Redemption  of — Form  of 
order  providing  for  future  payment  of  the  proportion 
of  the  rent  so  redeemed.]    Form  of  order  under 
section  33  (4)  of  the  Land  Law  (Ireland)  Act, 
1896 — in   case  where   a  liability  to   a  rent  is 
apportioned  and  redeemed  out  of  the  purchase- 
money,  and  a  right  of  indemnity  exists  in  respect 
of    such    liability — making    provision    for    the 
future  payment  of  the  proportion  of  the  rent 
so   redeemed   to   the    person   entitled  to   the 
purchase-money  out  of  which  the  redemption  is 
effected.      In  re   Kennedy's   Estate ;  Andrews, 

Ross,  J.,  [1902]  1 1.  R.  364  ;  34 1.  L.  T.  R.  212 

52. Liability  for  rent  of  estate  indemnified 

therefrom — Form  of  order  providing  for  future 
payment  of  the  proportion  of  the  rent  so  redeemed  in 
case  where  an  incumbrancer  is  not  paid  in  full.] 
Where  the  incumbrancers  are  not  paid  in  full 
the  form  of  order  in  In  re  Kennedy's  Estate 
([1902]  1  L  R.  364  ;  34  L  L.  T.  R.  212)  should  be 
varied  by  declaring  the  first  unpaid  incumbrancer 
entitled  to  the  proportion  of  the  rent  redeemed, 
subject  to  redemption  by  the  mortgagor.  A 
petition  for  the  sale  of  the  proportion  of  the  rent 
will  be  allowed  to  be  filed.  In  re  Mulchinoch's 
Estate  Ross,  J.,  [1903]  1  I.  R.  142 

53. Liability    for    rent    out    of    estate 

indemnified  therefrom — Right  over  against  in- 
demnifying lands — Land  Law  {Ireland)  Act,  1896 
(59  cfc  60  Via.,  c.  47),  s.  33  (4).]  Where  a  rent 
is  payable  in  respect  of  lands  sold  under  the 
Land  Purchase  Acts,  but  the  lauds  have  a  right 
of  indemnity  against  other  lands,  section  33  (4) 
of  the  Land  Law  (Ireland)  Act,  1896,  creates, 
in  favour  of  the  person  who  has  paid  the  redemp- 
tion price,  a  rent  on  the  indemnifying  lands 
equal  in  amount  to  the  portion  of  the  rent 
which  has  been  redeemed,  in  like  manner  as  if 
such  person  had  purchased  the  same  : — Held, 
by  the  Court  of  Appeal,  reversing  the  order  of 
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Boss,  J.),  that,  for  the  purpose  of  securing  the 
hypothetical  purchaser,  the  rent  so  deemed  to 
hive  been  purchased  must  be  secured  as  part 
of  the  original  rent,  and  ranks  therefore  pan  pasu 
with  the  unredeemed  portion  of  such  original  rent. 
In.  re  ThomsorCa  Estate  ;  O'Connell,  petitioner 

Ross,  J.,  App.,  [1907]  1 1.  R.  190,  311  ; 
41  I.  L.  T.  R.  90  {And  1908,  A.  C.  298] 
[See  No.  54] 

54. Liability    for    rent    out    of    estate 

indemniiied  therefrom — House  of  Lards^Oom- 
petency    of    appeal — Land    Judge — Land    Law 
{Ireland)  Act,  1896  (59  &  60  Vict.,  c.  47),  s.  31  (4) 
— Section  33   (4) — Land  Purchase  Acts^Bight 
over    against    indemnifying    lands — Priority — 
Construction  of  statute.]     Upon  appeal  to  the 
House  of  Lords  from  the  decision  of  the  Court 
■of  Appeal  ([1907]  1  I.  R.  311,  sub  nom.  ;  In  re 
Thomson's    Estate ;    O'Connell,    Petitioner) : — 
Held   (Lord   Ashbourne   dubitanie),   that,   not- 
withstanding section  31  (4)  of  the  Land  Law 
"(Ireland)    Act,    1896,    which    confers    certain 
powers  on  the  Land  Judge,  in  like  manner  aa 
if  he  were  the  Land  Commission,  the  appeal  lay. 
Hdd  also,  that  the  order  of  the  Court  of  Appeal 
■should  be  reversed,  and  that  of  Mr.   Justice 
Ross  ([1907]  1  L  R.  190)  should  be  restored. 
De  Vesci  ( Viscountess)  v.  O'Connell 
H.  L.,  [1908]  1  I.  R.  452  ;  42  I.  L.  T.  R.  182 

55. Costs — Liability  of  vendor — Sale  of 

■demesne  land  with  u,  view  to  re-purchase  where 
purchase-money  is  insufficient  to  discharge.']  The 
owner  of  an  estate  comprising  demesne  lands  sold 
the  estate  to  the  Estate  Commissioners  under 
the  provisions  of  the  Irish  Land  Act,  1903,  the 
vendor  proposing  to  re-purohaee  the  demesne, 
part  of  which  was  subject  to  a  perpetual  rent 
which  had  an  enhanced  value  by  reason  of  the 
■covenant  for  its  payment  by  the  predecessor  in 
title  of  the  vendor,  who  died  leaving  assets  ample 
-to  satisfy  the  covenant.  The  purchase-money  of 
this  portion  of  the  demesne  being  insufiSoient  to 
pay  in  full  the  redemption  price  of  the  rent : — 
Held,  that  the  vendor  should  be  ordered  per- 
sonally to  pay  t6  the  owner  of  the  rent  his  costs 
of  and  incident  to  the  redemption,  and  of 
proving  his  title.  In  re  Borrowes's  Estate 
'(No.  2)  App.,  [1912]  1 1.  R.  97 

56. Maintenance  charge  under  the  Drain- 
age Maintenance  Act,  1866.]  A  maintenance 
charge  under  the  Drainage  Maintenance  Act, 
1866,  payable  by  instalments  expiring  on  a  fixed 
date,  is  a  maintenance  charge  under  the  Public 
Works  Act,  within  the  meaning  of  section 
16  (1)  (c)  of  the  Irish  Land  Act,  1903.  Be  the 
Estate  of  Lard  Lucan  and  Lord  Bingham 

L.  C,  39  I.  L.  T.  R.  232 

57. Mines  or  minerals — Beservation  in 

•  lease — "  Appreciable  value  " — Unopened  mines  — 
Land  Law  {Ireland)  Act,  1896,  s.  31  (5).]  Upon 
the  sale  of  certain  lands  under  the  Land  Pur- 
chase Acts,  it  appeared  that  there  was  a  reser- 
vation of  mines  and  minerals  in  the  deed  under 
which  the  lands  were  held,  but  no  mines  had  been 
■opened,  and  evidence  was  offered  to  show  that 
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there  were  probably  no  mines  on  the  lands : — 
Hdd,  that  an  application  under  section  31  (5)  of 
the  Land  Act,  1896,  to  have  it  declared  that  the 
aup3rior  inberest  was  of  no  appreciable  value 
to  the  persons  entitled  thereto,  must  faih  In 
the  Matter  of  the  Estate  of  O'Brien  and  others. 
Vendors  L.  C,  34  I.  L.  T.  R.  95 

58. Mortgage — Charged  on  fee-farm  rent 

issuing  out  of  land  sold — Eedemption  of  fee-farm 
rent — Payment  of  redemption  price  to  mortgagees — 
Covenant  against  payment  before  spicijied  time.] 
Where  portion  of  the  security  comprised  in  a 
mortgage  was  a  fee-farm  rent  which  had  been 
redeemed  on  the  sale  under  th3  Land  Purchase 
Acts  of  the  lands  out  of  which  the  said  fee-farm 
rent  issued  -.—Held,  that  the  mortgagees  were 
bound  to  accept  the  redemption  price  in  part 
discharge  of  the  principal  money  due,  notwith- 
standing a  covenant  by  the  mortgagor  against 
payment  off  of  the  said  principal  money,  or  any 
part  thereof,  before  a  specified  time  which  had 
not  arrived.    Be  Ball  and  another 

L.  C,  44 1.  L.  T.  R.  195 
59. Order  attaching  claims  to  purchase- 
money — Fee-simple  head  rent — Conversion — Irish 
Land  Act,  1903  (3  Edw.  VII.,  c.  37),  s.  16  (1) ; 
s.  24  (1).]  Where  on  the  sale  of  an  estate  under 
ths  Land  Purchase  Acts  the  lands  are  vested  in 
the  tenant-purchasers,  and  the  purchase-money 
is  paid  into  the  Bank  of  Ireland  and  an  order 
made  attaching  claims  thareto,  pursuant  to  the 
provisions  of  section  24  (1)  of  the  Irish  Land 
Act,  1903,  the  claim  in  respect  of  a  fee-simple 
head  rent  theretofore  payable  out  of  the  lands 
is  thereupon  converted  into  a  personal  claim. 
Frewen  v.  Frewen  (L.  R.  10  Ch.  610)  applied. 
In  re  Bynd's  Estate 
WyUe,  J.,  [1916]  1 1.  R.  230  ;  51 1.  L.  T.  R.  15 

60. Fall  In  the   value   of  securities — 

Variation  or  rescision  of  the  order — ■Statute2l  dk  22 
Vict.,  c.  72,  s.  39.]  An  order  fixing  the  redemp- 
tion price  of  a  superior  rent  will  not  be  varied  or 
discharged  on  the  ground  that  after  the  date  of 
the  order  and  before  payment  of  the  redemption 
price  so  fixed,  the  capital  value  of  th3  rent  has 
fallen  owing  to  circumstances  arising  subse- 
quently to  the  date  of  the  order.  Hewitt's  Estate 
L.  C,  51 1.  L.  T.  R.  159 
61.  — —  Priority— Las»(fe  sold  held  under  fee- 
farm  grant — Tithe  rentcharge  payable  by  fee- 
farm  grantee — Purchase-money  insufficient  to  re- 
deem fee-farm  rent  and  tithe  rentcharge — 1  tfc  2 
Vict.,  c.  109,  s.  9.]  Where  lands  held  under  a 
fee-farm  grant,  and  subject  to  tithe  rentcharge 
payable  by  the  fee-farm  grantee,  as  owner  of  the 
first  estate  of  iuharitance  or  equivalent  estate 
within  the  meaning  of  the  Tithe  Rentcharge  Act, 
1838,  ar«  sold  by  the  fee-farm  grantee  under  the 
Land  Purchase  Acts,  the  claim  in  respect  of  the 
fee-farm  rent  is  entitled  to  be  placed  on  the 
final  schedule  for  payment  in  priority  to  that 
in  respect  of  the  tithe  rentcharge.  Irish  Land- 
Commission  V.  Annesley  ([1903]  1  I.  R.  429; 
[1904]  1  L  R.  272)  applied.  In  re  Moss's  Estate 
Wylie,  J.,  [1911]  1 1.  R.  817  ;  45 1.  L.  T.  R.  234 
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62. Quit   rent — Exclusive    charge    of — 

Crovm  rent — Jurisdiction  of  Land  Commission — 
Incorporation  of  statutes — Landed  Estates  Court 
Act,  s.  68 — Land  Purchase  Act,  1885,  s.  10 — 
Crovm  Lands  Act,  1894,  s.  12.]  The  Land  Com- 
mission has  jurisdiction  to  charge  the  whole  of 
any  quit  rent  or  other  perpetual  Crown  rent  on 
part  of  the  lands  charged  in  exoneration  of  the 
residue  thereof.  Effect  of  a  statute  expanding 
powers  of  a  statute  previously  incorporated  with 
another  statute.     In  re  Marti 

L.  C,  [1900]  2  I.  R.  259 

63.  Redemption — Agreement  fixing  price 

— Time — Irish  Land  Act,  1903,  s.  64 — Land 
Purchase  Acts  Rules,  ind  July,  1910,  Order  8, 
r.  4.]  For  the  redemption  under  the  Land 
Purchase  Acts  of  a  superior  interest  in  normal 
conditions  two  orders  are  requisite — one  an 
order  for  redemption  ;  second,  an  independent 
order,  fixing  the  redemption  price.  The  parties 
had,  in  1914,  entered  into  a  formal  consent  agree- 
ing upon  the  price,  but  no  order  for  redemption 
had  been  made.  Under  Order  8,  rule  4,  of  the 
Land  Purchase  Acts  Rules  of  the  2nd  July,  1910, 
the  time  for  parties  to  agree  upon  the  redemp- 
tion price  of  a  superior  interest  is  "  within  one 
month  from  the  date  of  the  order  for  redemp- 
tion":— Held,  that  the  time  prescribed  by  the 
rule  is  within  a  period  of  one  month,  commenc- 
ing with  the  date  of  the  order  for  redemption, 
and  ending  one  month  from  that  date,  and  that 
the  consent  did  not  comply  with  the  rule. 
Ponsonby's  Estate 

[1917]  1 1.  R.  466  ;  51 1.  L.  T.  R.  137 

64. Redemption — Apportionment — Fixing 

of  redemption  price — Security — Personal  covenant 
by  original  grantee  to  pay  the  rent.}  Where,  in 
Land  Purchase  proceedings,  an  order  has  been 
made  for  the  apportionment  of  a  head  rent  as 
between  the  lands  sold  and  the  other  lands  liable 
thereto,  and  for  the  redemption  of  the  sum 
apportioned  on  the  lands  sold,  in  estimating 
the  security  for  the  purpose  of  fixing  the  redemp- 
tion price  the  Court  will  treat  the  sum  to  be 
redeemed  as  a  separate  rent  issuing  out  of  the 
particular  lands  on  which  it  has  been  appor- 
tioned. The  personal  covenant  by  the  original 
grantee  to  pay  the  rent,  if  of  appreciable  value, 
is  an  element  to  be  taken  into  consideration  in 
fixing  the  redemption  price.  In  re  Slronge's 
Estate 
Meredith,  J.,  [1906]  1 1.  K.  550  ;  40  L  L.  T.  R.  200 

65. Redemption  price.]  The  lands  of  D., 

containing  379  acres,  and  held  at  rents  amounting 
to  £319  and  of  the  valuation  of  £249,  were  sold 
to  the  occupying  tenants  under  the  Land  Pur- 
chase Acts  at  18  years'  purchase.  The  lands  of 
D.  were  subject  to  a  rentcharge  of  £18  9s.  2d., 
which  was  to  be  redeemed  as  a  superior  interest 
within  the  Act  of  1896.  There  was  one  prior 
charge  on  the  lands  of  £240  in  respect  of  arrears 
of  tithe  rentcharge  : — Held,  that  the  redemption 
price  of  the  rentcharge  should  be  fixed  at  2fi 
years'  purchase.    lie  Stafford  Wakefield 

L.  C,  2  N.  1.  3.  R.  244 
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66. Redemption  price— Oourt  of  Appeal 

fixes  the  amount.]  On  an  application  to  redeem 
and  fix  the  redemption  price  of  a  head  rent  of 
£48  14s.  payable  out  of  an  undivided  seventh  of 
lauds  sold  under  the  Land  Purchase  Acts  and 
other  lands,  it  appeared  that  the  annual  rental  of 
the  entire  lands  was  £251  9s. ;  the  poor  law 
valuation  £244 17s.,  and  the  estimated  cash  value- 
£3,056.  Wylie,  J.,  fixed  the  redemption  price  at 
£840.  The  Court  of  Appeal,  being  of  opinion, 
that  the  price  so  fixed  was  too  high,  fixed  the 
price  at  £600.  Kneeland  and  Revell's  Estate 
App.,  [1918]  1  I.  R.  414 

67. Redemption   of   rent — Lodgment  of 

redemption  price  without  notice  to  the  person 
entitled— Ment  payable  till  completion  of  pur- 
chase— Land  Law  (Ireland)  Act,  1887,  s.  15 — 
Landed  Estates  Court  Act,  s.  72 — Purchase  of 
Land  (Ireland)  Act,  1885,  s.  10 — Land  Act 
(Ireland),  1887,  ss.  16  (1)  and  17  (2)  (3).]  Where 
a  rent  is  redeemed  without  any  apportionment, 
the  order  of  redemption  does  not  per  se  transfer- 
the  rent  to  the  redemption  price  or  the  purchase- 
money  of  the  lands.  An  order  for  redemption: 
of  an  annuity,  rentcharge,  or  rent  operates, at 
most  as  a  statutory  contract  for  sale  at  a  price 
to  be  fixed  in  one  of  the  modes  prescribed  by  the 
statute  ;  and  where  no  apportionment  has  been 
made  the  lands,  under  ordinary  circumstances, 
continue  subject  to  the  annuity,  rentcharge,  or 
rent  until  the  redemption  has  been  carried  out. 
Lodgment  of  the  redemption  price  of  a  rent  to- 
the  credit  of  a  person  absolutely  entitled, 
without  his  assent  or  knowledge,  does  not  affect 
his  rights,  or  preclude  him  from  afterwards 
claiming  that  the  rent  is  a  continuing  charge  on 
the  lands.  Quaere,  whether  the  Land  Purchase 
(Ireland)  Act,  1891,  s.  20,  applies  where  the 
redemption  moneys  are  derived  from  outside 
sources  and  not  from  advances  by  the  Land 
Commission.  In  the  Matter  of  the  Trustees  of 
Hargreave,  Vendors         L.  C,  30  I.  L.  T.  R.  24 

68. Redemption — Payment    in    respect 

of  a  right  of  way — Yearly  payment  to  owner 
of  servient  tenement.']  Where  the  tenants 
on  portion  of  an  estate  sold  under  the  Irish- 
Land  Act,  1903,  had,  prior  to  the  sales,  used 
a  certain  way  across  the  lands  of  an  adjoining 
owner,  which  was  the  only  mode  of  access  to 
their  holdings  from  the  main  road,  and  it  further- 
appeared  that  for  many  years  a  yearly  payment 
had  been  made  by  the  owners  of  the  estate  to 
the  owners  of  the  lands  traversed  by  the  said 
way  in  respect  thereof ; — Held,  that  the  owner 
of  the  said  lands  was  entitled  to  be  placed  on  the 
schedule  as  the  owner  of  a  superior  interest, 
which  should  be  redeemed  out  of  the  purchase- 
money.     VilUers  Stuart's  Estate 

L.  C,  41  I.  L.  T.  R.  179^ 

69. Redemption— Perpetual     annuity — 

Arrears — Redemption  price.]  Portion  of  an 
estate  sold  under  the  Irish  Land  Act,  1903,  wa.'? 
subject  to  a  perpetual  annuity  of  £260  created 
by  a  will  whereby  the  lands  were  settled  on  the- 
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vendor  for  his  life  and  charged  with  the  pay- 
ment of  a  perpetual  annuity,  and  it  appeared 
that  in  consequence  of  a  prior  life  annuity  which 
3iad  determined  before  the  date  of  sale  there  were 
large  arrears  amounting  to  £2,000.  The  rental 
of  the  lands  was  £266  2s.  8d.  The  Examiner 
did  not  place  the  claim  of  the  annuitant  on  the 
schedule  on  the  ground  that  the  lands  were 
settled  and  the  annuity  charged  by  the  same 
instrument,  and  the  vendor  now  applied  that 
the  annuity  should  be  placed  on  the  schedule  as 
a  superior  interest,  and  for  an  order  redeeming 
and  fixing  the  redemption  price  on  the  basis  of 
a  deferred  annuity : — Held,  that  the  annuity 
was  a  superior  interest  which  should  appear  on 
the  schedule ;  that  the  £2,000  arrears  were 
equivalent  to  an  annuity  of  £80  in  priority  to 
the  annuity  to  be  redeemed,  and  that  the  redemp- 
tion price  should  be  fixed  at  £3,500.  Se 
Atkinson's  Estate       Ross,  J.,  44 1.  L.  T.  R.  234 

70. Redemption — Quit  rent  —  Jurisdic- 
tion of  Land  Commission  to  fix  redemption  price 
tuithout  consent  of  Commissioners  of  Woods  and 
Forests — Land  Law  {Ireland)  Act,  1887  (50  dk  51 
Vict,  c.  33),  s.  15  (3) — Land  Law  (Ireland)  Act, 
1896  (59cfc  60  Vict.,  c.  47),  s.  31  (1),  (3),  (8)— 
Irish  Land  Act,  1903  (3  Edw.  VII.,  c.  37),  s.  64.] 
Section  15  (3)  of  the  Land  Law  (Ireland)  Act, 
1887,  is  impliedly  repealed  by  section  31  of  the 
Land  Law  (Ireland)  Act,  1896,  and,  accordingly, 
quit  rent,  payable  out  of  lands  sold  under  the 
Land  Purchase  Acts,  will  be  redeemed,  and  the 
redemption  price  fixed,  without  the  consent  of 
the  Commissioners  of  Woods  and  Forests. 
Attorney-General  for  Ireland  v.  Proby  ([1916] 
■2  A.  C.  468)  applied.     Edgeworths'  Estate 

Wylie,  J.,[1917]  1  I.  R.  270;  51 1.  L.  T.  R.  122 

71. Redemption    oi  ^Befusal    of    the 

■owner  of  superior  interest  to  appoint  an  arbi- 
trator— Jurisdiction  of  the  Land  Judge  to  decide 
the  dispute.']  Where  the  owner  of  a  superior 
interest  ordered  to  be  redeemed  refuses  to 
appoint  an  arbitrator,  the  Land  Judge  can, 
under  section  5  of  the  schedule  to  the  Landlord 
and  Tenant  Act,  1870,  decide  the  dispute  and 
fix  the  price.     In  re  West's  Estate 

Ross,  J.,  App.,  [1903]  1 1.  R.  137, 141 

72.  — —  Rentcharge — Redemption  or  appor- 
tionment of]  A  rentcharge  was  charged  on  A, 
and  B.,  the  former  of  which  was  not  for  sale. 
As  between  A.  and  B.  the  rentcharge  was 
primarily  charged  on  B.  An  application  being 
made  to  the  Land  Judge  to  redeem  it  out  of 
the  purchase-money  of  B.,  the  owner  of 
the  rent-charge  opposed,  and  the  order  for 
redemption  was  refused.  In  re  Gabbett's 
Mstate ;  Gabbett,  Petitioner 

Ross,  J.,  [1900]  1  I.  R.  198 

73. Renewable    lease— Lcwwi    Purchase 

Acts — Lands  sold  held  under  lease  for  lives  renew- 
able for  ever — Arrears  of  renewal  fines — Payment 
of — Priority.]  Where  lands  held  under  a  lease 
for  lives  renewable  for  ever  are  sold  under  the 
Land  Purchase  Acts,  the  redemption  price  of  the 
rent  reserved  by  the  lease  is  entitled  to  be  paid 
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in  priority  to  any  claim  for  arrears  of  renewal 
fines.     In  re  Ryan's  Estate 

Wylie,  J.,  [1908]  1 1.  R.  467  ;  42 1.  L.  T.  R.  222 

74, Redemption  —  Renewable    lease  — 

Renewal  fines  —  Penalty  for  non-renewal  — 
Tenantry  Act.]  The  vendor  of  an  estate  which 
was  being  sold  under  the  Irish  Land  Act,  1903, 
held  the  lands  under  an  indenture  of  renewal  of 
a  lease  for  lives  renewable  for  ever,  and  the 
Court  had  ordered  the  redemption  of  the  lessor's 
interest,  and  fixed  the  redemption  price.  The 
lease  provided  for  the  payment  of  »  renewal 
fine  on  the  fall  of  each  life  and  for  the  payment 
by  the  lessee  of  a  penalty  for  non-renewal,  but 
no  fines  had  been  paid  or  renewals  obtained 
since  the  cestuis  que  vie  named  in  the  said  inden- 
ture of  renewal  had  died,  which  was  prior  to  the 
vesting  of  the  lessor's  interest  in  the  predeoessors- 
in-title  of  the  present  owners  •.—Held,  that  the 
owners  of  the  superior  interest  were  entitled  to 
the  penalties,  and  should  not  be  compelled  to 
accept,  in  lieu  thereof,  the  septennial  fines  which 
had  accrued  since  the  vesting  of  the  lessor's 
interest  in  their  predeoessors-in-title  with 
interest  thereon.     Marshall's  Eatate 

L.  C,  41  I.  L.  T.  R.  220 

75. Sale  of  fee-simple  subject  to  tithe 

rentcharge  with  benefit  of  '<»  existing  indemnity — 
Land  Act  of  1896,  s.  31  (1),  (2),  (8).]  A  sale  may 
be  made  of  a  holding  subject  to  a  tithe  rent- 
charge  indemnified  by  other  lands,  and  it  is  not 
necessary  to  apportion  and  redeem  the  charge. 
Re  M'Neill,  Vendor     L.  C,  82  I.  L.  T.  R.  68 

76. Sale  of  indemnifying  lands— Oftjec- 

tion  by  owner  of  indemnified  lands.]  The  lands 
of  A.  were  sold  in  the  Landed  Estates  Court, 
with  the  liability  of  indemnifying  the  lands  of 
B.  from  a,  perpetual  annuity  affecting  both. 
The  indemnity  was  then  sufficient.  The  owner 
of  A.  proposed  to  sell  to  his  tenants  under  the 
Land  Purchase  Acts,  and  the  owners  of  portion 
of  B.  objected  on  the  ground  that  the  interest 
on  the  purchase-money  would  not  be  sufficient 
to  meet  the  annuity : — Held,  by  Meredith,  J., 
that  the  sales  should  be  proceeded  with.  In  the 
Matter  of  the.  Estate  of  William  D'Arcy  Irvine, 
a  Vendor  of  Land  Meredith,  J.,  [1903]  1 1.  R.  41 ; 
36LL.T.R.213  ;  3  N.  L  J.  R.  64 

77. Rent   upon   a   rent — Redemption — 

Jurisdiction — Act,  1896,  ss.  31,  40.]  The  Land 
Judge  has  power  to  put  section  40  of  the  Land 
Law  (Ireland)  Act,  1896,  into  operation  with 
respect  to  a  term  of  years  of  the  requisite 
duration,  or  a  sub-fee-farm  grant,  derived  under 
a  superior  lease  or  a  fee -farm  grant  at  a  rent. 
The  Court  has  power,  under  section  31  (4)  to 
redeem  such  superior  rent,  In  re  Daly's  Estate; 
Willens,  Petitioner ;  In  re  Vyse's  Estate 
Ross,  J.,  [1897]  1 1.  R.  444  ;  31  I.  L.  T.  R.  109 

78. Reservation  of  additional  rent  on 

alienation  beyond  a  defined  class — Time  when 
alienation  takes  place.]  The  additional  rent 
covenanted  to  be  payable  in  respect  of  an 
alienation  to  a  person  other  than  a  child  or 
grandchild    of    the    person    alienating    (which 
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covenant  was  held  in  In  re  M'NauVs  Estate 
([1802]  1  I.  E.  114)  to  be  a  valid  covenant  to  be 
inserted  in  a.  fee-farm  grant)  was  held  to  have 
become  payable  upon  the  execution  of  the  vest- 
ing order,  and  therefore  the  entire  additional 
rent,  and  not  the  mere  prospective  liability 
thereto,  is  to  be  redeemed  as  an  existing  superior 
interest  on  a  sale  under  the  Purchase  of  Land 
(Ireland)  Acts.     In  re  M'NauVs  Estate 

t.  C,  [1903]  1  I.  R.  250  ;  37  I.  L.  T.  R.  49  ; 
4  N.  I.  J.  R.  156 

79. Mines  and  minerals — Reservation  in 

fee-farm  grant  of— Act,  1896,  ss.  31  (1),  (8),  40.] 
Where  an  application  was  made  by  the  party 
having  carriage  that  a  request  should  issue  under 
the  Land  Law  (Ireland)  Act,  1896,  s.  40,  and 
it  appeared  that  the  lands  were  held  under  a 
fee -farm  grant  reserving  to  the  grantor  all 
mines,  quarries,  royalties,  and  rights  of  fishing 
and  fowling,  the  Court,  at  the  instance  of  the 
applicant,  requested  that  the  report  of  the  Irish 
Land  Commission  should  be  made[on  the  basis  of 
the  continuance  of  these  reservations  to  the 
grantor.  In  re  Herbert's  Estate,  Herbert, 
Petitioner  ;   In  re  Owen's  Trustees'  Estate 

Ross,  J.,  [1897]  1  I.  R.  476 

80. Reversion  expectant  on  the  deter- 
mination of  a  term — Land  Law  (Ireland)  Act, 
1896,  «.  31  (8).]  Upon  application,  ex  parte,  by 
the  petitioner,  where  the  residue  of  a  term  of 
600  years  was  vested  in  the  owner,  the  Court 
made  a  declaration  that  the  reversion  expectant 
on  the  determination  of  such  term  was  a 
"  superior  interest "  within  the  meaning  of 
section  31  (8)  of  the  Land  Act,  1896,  and  should 
be  treated  as  such  upon  the  sale  to  the  tenants 
under  section  40  of  that  Act.     In  re  Kelly 

Ross,  J.,  34  I.  L.  T.  R.  93 

81. Reversion  of  the  Crown— iJc&mpttom 

of^Land  Law  Act,  1896,  ss.  40,  31.]  Certain 
lands  were  granted  in  fee-farm,  subject  to  a 
reversion  to  the  Crown  by  0.  to  M.  On  a  sale 
of  the  lands  under  section  40  of  the  Land  Law 
(Ireland)  Act,  1896,  0.  consented  to  have  the 
fee-farm  rents  redeemed  at  25  years'  purchase. 
The  question  whether  the  price  was  to  come 
out  of  the  purchase-money  or  be  paid  by  the 
estate  was  left  open.  The  Crown  agreed  to  have 
the  reversion  redeemed  at  a  price  of  £134. 
M.  then  applied  for  an  order  to  declare  0.  liable 
for  such  redemption  of  reversion  out  of  the 
redemption  price  of  the  fee -farm  rents  -.—Held, 
that  O.  could  not  be  legally  compelled  to  buy 
up  the  reversion.     Re  Murphy's  Estate 

App.,  34  I.  L.  T.  R.  42 

82. Redemption— Terminable  annuity— 

Redemption  price.']  On  the  redemption  of  a 
termmable  annuity,  charged  on  lands  sold  under 
the  provisions  of  the  Irish  Land  Act,  1903,  the 
annuitant  is  not  necessarily  entitled  to  have  the 
redemption  price  fixed  at  a  sum  sufficient  to 
purchase  a  Government  annuity  of  similar 
amount.  Smith's  Estate    L.  C,  41  I.  L.  T.  R.  51 

83. Redemption — Terminable  annuity — 

Annuitant  restrained  from  anticipation Redemp- 
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tion  order — Order  fixing  redemption  price — i8m6- 
sequent  application  for  order  under  section  24  (4).] 
Where  it  appeared  for  the  first  time  on  the 
allocation  of  a  final  schediUe  that  the  owner  of  a 
terminable  annuity  (in  respect  of  which  a 
redemption  order  had  been  made  and  the 
redemption  price  fixed)  was  restrained  from 
anticipation,  the  Court,  notwithstanding  the 
orders  redeeming  and  fixing  the  redemption 
price,  made  an  order  under  section  24  (4)  of  the 
Act  of  1903,  that  a.  sufficient  sum  be  retained 
to  meet  the  annuity.  Re  Fetherstonhaugh's 
Estate  L.  C,  44  I.  L.  T.  R.  235 

84. Redemption  —  Terminable      fixed 

annual  payments — Tithe  renicharge — Payments 
made  by  vendor — Claim  for  recoupment.]  Where 
a  vendor,  who  was  limited  owner  of  lands  sold 
under  the  Irish  Land  Act,  1903,  claimed  to  be 
entitled  to  be  recouped  out  of  the  purchase- 
money  for  payments  on  account  of  capital  made 
by  him  in  respect  of  a  terminable  fixed  annual 
instalment  charged  upon  the  lands  by  a  merging 
order  under  the  Irish  Church  Act,  1869,  Amend- 
ment Act,  1872,  redeeming  a  tithe  rentcharge 
payable  out  of  the  said  lands  : — Held,  that  the 
vendor  was  not  entitled  to  be  recouped  for  such 
payments.  John  Byers  Gunning  Moore's  Estate 
L.  C,  40  I.  L.  T.  R.  224 

85. Tithe  rentcharge— Lajwi  Aa,  1903.] 

The  Land  Act,  1903,  while  enhancing  the  value 
of  other  interests  in  land,  has  not  necessarily 
enhanced  the  redemption  value  of  tithe  rent- 
charge.     Bateman's  Estate 

App.,  4  N.  I.  J.  R.  137 

86. ■  Tithe  rentcharge — Redemption  value 

— Element  of  variation  —  Tithe  Rentcharge 
{Ireland)  Aa,  1900  (63  <fc  64  Vict,  c.  58), 
ss.  2  (E;  3.]  On  an  application  to  redeem  and  fix 
the  redemption  price  of  an  impropriate  tithe 
rentcharge  of  £8  9s.  4d.  payable  out  of  lands 
situated  in  Co.  Meath,  and  secured  on  a  second 
term  rental  of  £304,  where  it  appeared  from  the 
tables  compiled  from  the  appendices  to  the 
reports  annually  published  by  the  Land  Com- 
mission that  the  percentage  of  variation  in  Co. 
Meath  of  judicial  rents  payable  during  a  second 
or  subsequent  statutory  term,  as  compared  with 
judicial  rents  payable  during  the  last  preceding 
statutory  term,  for  the  thirteen  years  subse- 
quent to  the  passing  of  the  Tithe  Rentcharge 
(Ireland)  Act,  1900,  was  12.6  per  cent.,  and  on 
the  assumption  that  at  the  end  of  the  statutory 
period  of  fifteen  years  the  percentage  of  varia- 
tion would  be  in  or  about  12  per  cent.,  the 
redemption  price  was  fixed  at  £190,  on  the  basis 
of  a,  well-secured  rentcharge  of  £8  9s.  4d.,. 
payable  for  two  years,  and  then  of  £7  9s.,  pay- 
able in  perpetuity.  In  re  Blaclcburne's  Estate 
Wylie,  J.,  [1914]  1  I.  R.  1  ;  48  I.  L.  T.  R.  44 

87. Tithe  rentcharge  "  payable  to  the 

Land  Commission  " — Tithe  rentcharge  subject! 
to  a  lease  where  short  term  unexpired — Redemp- 
tion— Consent  of  Treasury — Land  Law  (Ireland) 
Act,  1887  (50<fc  51  Vict,  c.  33),  s.  15  (3)— Land 
Law  (Ireland)  Act,  1896  (59  dk  60  Vict.,  e.  47), 
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s.  37  {I)— Tithe  Bentcharge  {Ireland)  Act,  1900 
(63  cfe  64  Vict.,  c.  58),  s.  Q— Irish  Land  Act,  1903 
(3  Edw.  VII.,  c.  37),  s.  64 — Land  Commission 
Rules  of  2nd  July,  1910,  Order  VIII.,  Bale  4.] 
By  a  leaae  made  in  1833,  certain  rectorial 
tithea,  subsequently  varied  under  s.  3  of  the 
Tithe  Rentoharge  (Ireland)  Act,  1900,  were 
demised  for  a  term  of  104^  years  subject  to  a 
rent.  This  rent,  and  the  reversion  in  the  tithes 
expectant  on  the  determination  of  the  lease, 
subsequently  became  vested  in  the  Laud  Com- 
mission. Portion  of  the  lands  subject  to  the 
tithes  were  sold  under  the  Land  Purchase  Acts. 
On  a  question  arising  as  to  the  redemption  price 
of  the  tithes  issuing  out  of  the  lands  sold  : — 
Bdd,  following  In  re  MaunselVs  Estate  (MacC. 
103),  that  the  tithes  were  "  payable  to  the  Land 
Commission"  within  the  meaning  of  section  15  (3) 
of  the  Land  Law  (Ireland)  Act,  1887,  and  that 
the  redemption  price  that  should  be  allowed 
was  the  price  settled  by  the  Treasury  consent — 
i.e.,  22^  years'  purchase.  In  re  Lockers  Estate 
WyUe,  J.,  [1914]  1  I.  R.  302;  49  I.  L.  T.  R.  19 

88. •  Tolls  and  customs  of  a  fair—"  Land" 

— Town  holdings — Head  rents.']  The  expression 
■'  other  lands  "  in  section  16  of  the  Land  Law 
Act,  1887,  may  include  property  consisting  of 
a  small  town,  and  the  market  tolls  and  customs 
of  that  town,  the  word  "  lands  "  being  read  in 
the  light  of  the  definition  of  that  word  in 
section  1  of  the  Landlord  and  Tenant  Act, 
1860,  which  is  as  follows  : — "  The  word '  lands  ' 
shall  include  houses,  messuages,  and  tenements  of 
every  tenure,  whether  corporeal  or  incorporeal." 
A  head  rent  which  is  payable  under  one  fee- 
farm  grant  out  of  ordinary  agricultural  lands, 
which  are  being  sold  by  the  Land  Judge  under 
the  Land  Purchase  Acts,  and  out  of  such  a  town 
and  market  tolls,  may  be  apportioned  and 
redeemed  under  section  16.  Taaffe's  Estate 
Ross,  J.,  5  N.  I.  J.  R.  101 

89. Vesting  in  tenants  subject  to  quit 

rents  and  tithe  rentcharge.]  The  Land  Judge 
has  power,  under  the  Land  Law  (Ireland)  Acts, 
1896,  s.  31,  to  vest  the  fee-simple  in  tenants 
who  have  agreed  to  purchase  their  holdings 
under  section  40,  subject  to  quit  rents  and 
tithe  rentcharge.     In  re  Byan's  Estate 

Ross,  J.,  31  I.  L.  T.  R.  65 

■  Redemption — Covenant  to  pay  increased 

rent  on  alienation — Fee-farm  grant 
19021  1  I.  R.  114 ;  36  I.  L.  T.  R.  45 
See  Landlord  and  Tenant — Lease.    11. 

LAND    PURCHASE     ACTS  —  TENANT-FOR- 
LIFE. 

1. Congested  Districts  Board— Potoer  of 

Board  to  contract — Enforceability  of  contract — 
Congested  Districts  Board  (Ireland)  Act,  1893 — 
Irish  Land  Act,  1903,  s.  79 — Death  of  vendor 
before  lands  vested  in  purchasers — Who  entitled 
to  be  dealt  with  as  owners — Portion  of  lands  sold 
vested  in  trustees  for  sale — 56  <fc  57  Vict.,  c,  35 — 
3  Edw.  VII.,  c.  37.]  The  powers  of  the  Con- 
gested Districts  Board  to  purchase  lands  are 
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derived  from  the  Congested  Districts  Board 
(Ireland)  Act,  1893,  and  section  79  of  the  Irish 
Land  Act,  1903,  does  not  confer  any  new  power 
of  purchase,  but  merely  prescribes  the  manner 
in  which  sales  under  the  later  Act  are  to  be 
carried  out.  Accordingly,  agreements  entered 
into  between  the  Board  and  vendors  under 
section  79  of  the  Irish  Land  Act,  1903,  are  valid 
and  enforceable  agreements  conditional  on  the 
Estates  Commissioners  certifying  that  the 
vendors  may  be  dealt  with  as  the  owners  of  the 
lands.  Where  the  lands  are  vested  in  trustees 
for  sale,  tenants-for-life  who  have  obtained  an 
an  order  of  the  Court  of  Chancery  giving  them 
liberty  to  exercise  the  powers  of  sale  conferred 
by  section  63  of  the  Settled  Land  Act,  1882, 
are  the  proper  persons  to  be  certified  as  the 
owners.     Longfield's  and  others  Estate 

L.  C,  41  I.  L.  T.  R.  124 

2. Costs  —  Tenant-for-life     acting     as 

solicitor — Profit  costs — Trustee — Settled  Land 
Act,  1882,  s.  53.]  The  tenant-for-life  of  an  estate, 
who  was  a,  solicitor,  sold  the  estate  under  the 
provisions  of  the  Irish  Land  Act,  1903,  and 
acted  by  himself,  and  by  his  town  agent,  in 
negotiating  and  carrying  out  the  sale.  On  a 
question  arising  as  to  his  right  to  be  allowed  his 
costs  out  of  the  purchase-money  : — Held,  that 
he  was  only  entitled  to  the  outlay,  together  with 
one-half  the  profit  costs,  which  it  had  been 
agreed  should  be  paid  to  the  town  agent.  Fair's 
Estate  L.  C,  41  I.  L.  T.  R.  112 

3. Demesne — Devolution  ot— Applica- 
tion by  remainderman  that  land  resold  should 
devolve  in  accordance,  with  trusts  of  the  settlement — 
Irish  Land  Ad,  1903,  s.  3  (4).]  The  tenant-for- 
life  of  an  estate  under  an  indenture  of  marriage 
settlement  sold  the  entire  estate  to  the  Land 
Commission  under  section  6  of  the  Irish  Land 
Act,  1903,  and  re-purchased  that  portion  of  the 
estate  consisting  of  the  demesne  and  other  lauds 
on  which  he  resided  for  a  sum  of  £1,500,  advanced 
by  the  Land  Commission  under  section  3  (2), 
which  sum  represented  the  full  value  of  the  lauds 
so  re-purchased  : — Held,  that  the  remainderman 
was  not  entitled  to  an  order  under  section  3  (4) 
of  the  Irish  Land  Act,  1903,  that  the  lands  so 
re-sold  should  devolve  in  accordance  with  the 
trusts  of  the  settlement  which,  at  the  date  of  the 
sale,  affected  the  estate.  In  re  Frost's  Estate 
L.  C,  42  I.  L.  T.  R.  266 

4.  Demesne— Devolution     ol-~8ale   by 

tenant-for-life — Be  purchase  of  demesne.]  A 
tenant-for-life  sold  demesne  lands  included  in  the 
settled  property  to  the  Land  Commission  for  the 
purpose  of  paying  off  incumbrances  and  re- 
deeming superior  interests  in  respect  of  the  other 
portion  of  the  estate  which  had  been  sold  ;  she 
then  re-purchased  the  demesne,  the  Land 
Commission  having  advanced  the  entire  of  the 
purchase-money.  Thereupon  an  application 
was  made  by  the  remainderman  under  section 
3  (4)  of  the  Land  Act,  1903  -.—Held,  that  the 
lands  so  re-purchased  should  devolve  in  accord- 
ance with  the  terms  of  the  settlement,  which. 
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at  the  date  of  the  sale  to  the  Land  Commission, 
affected  them.     K'Eogh's  Estate 

App.,  44  I.  L.  T.  R.  54 

5. Demesne — Devolution   ol  —  Ee-pur- 

ohase  of,  by  tenant-for-Ufe — Graft.]  The  tenant - 
for-life  of  an  estate, under  the  terms  of  a  will  and 
a  re-settlement,  sold  the  agricultural  portion  of 
the  estate  to  the  tenants,  under  the  Land  Act, 
1903.  The  Land  Commission  purchased  the 
demesne  for  the  purpose  of  re-sale  to  the  vendor, 
who  re-purchased  the  same  for  the  sum  of 
£20,200,  representing  the  full  value  of  the 
demesne,  of  which  the  sum  of  £16,200  was  to  be 
repaid  by  a  purchase  annuity,  and  the  balance 
(£4,000)  was  to  be  paid  in  cash  by  the  vendor, 
in  whom  the  demesne  was,  on  June  24,  1909, 
vested  in  fee-simple.  The  remaindermen  having 
made  application,  under  section  3  (4)  of  the 
Land  Act,  1903  : — Held,  that  they  were 
entitled  to  an  order  declaring  that  the  land  so 
re-sold  should  devolve  in  accordance  with  the 
terms  of  the  settlement  which,  at  the  date  of 
the  sale  to  the  Land  Commission,  affected 
it.     In  re  Earl  of  Desarfs  Estate 

Ross,  J.,  [1909] II. R. 397 

6. Vendor — Having   powers   of — Settled 

Land  Act,  \'&S2— Section  58  (%)— Tenant- 
for-Ufe — Prior  tmst  to  apply  rents  in  pay- 
ment of  mortgage  debt — Person  having  powers 
of  tenant-for-Ufe — Irish  Land  Act,  1903,  s.  48.] 
S.  A.  T.  by  her  will  directed  that  the  yearly 
rental  of  certain  lands  should  be  paid  to 
E.  E.  C.  W.  and  F.  E.  W.  for  the  completion 
of  the  purchase  of  a  certain  house  and  grounds, 
and  further  directed  that,  after  payment  off  of 
the  purchase -money  (which  was  secured  by 
mortgage),  the  annual  rental  should  go  to  the 
vendor  during  her  life,  and  after  her  death  to 
two  daughters  of  the  vendor.  The  vendor 
entered  into  agreements  for  the  sale  of  the  lands 
to  the  occupying  tenants  under  the  Land  Pur- 
chase Acts  before  the  moneys  secured  by  the 
said  mortgage  had  been  fully  discharged  : — Held, 
that  the  vendor  was  a  person  having  the  powers 
of  a  tenant-for-Iife  during  the  interval  between 
the  death  of  the  testator  and  the  payment  off 
of  the  mortgage  debt,  and  that,  as  such,  she  was 
a  competent  vendor  and  entitled  to  the  bonus. 
Woods'  Estate  L.  C,  44  I.  L.  T.  R.  51 

7. Trust  for  sale — Sale  to  tenants — Leave 

of  Court — Bonus — Irish  Land  Act,  1903,  s.  48 
(3  Edw.  VII.,  c.  37)— Irish  Land  Act,  1904,  s.  3 
(4  Edw.  VII.,  c.  3i)~SettUd  Land  Act,  1882, 
.1.  63  (45  dh  46  Viet,  c.  3^)— Settled  Land  Act, 
1884,  s.  7  (47  ofc  48  Vict,  c.  18).]  Where  a  person 
who  is,  under  section  63  of  the  Settled  Land  Act, 
1882,  to  be  deemed  tenant-for-life,  has  entered 
into  agreements  with  the  tenants  to  sell  to  them 
under  the  provisions  of  the  Irish  Land  Acts, 
1903,  1904,  and  applies  to  the  Court,  under 
section  7  (ii)  of  the  Settled  Land  Act,  1884,  for 
leave  to  sell,  if  the  proposed  sale  is  otherwise 
proper  and  advantageous  to  all  parties,  the 
Court  will  not  deprive  the  tenant-for-life  of  his 
power  to  sell  merely  because  the  bonus  payable 


LAND    PURCHASE    ACTS  —  TENANT-POR- 

LIF  E. — continued. 
under  section  48  of  the  Irish  Land  Act,  1903, 
will  be  paid  to  him  as  his  absolute  property, 
under  section  3  of  the  Irish  Land  Act,  1904. 
In  re  lever's  Settlements 
Barton,  J.,  [1904]  1 1.  R.  492  ;  39 1.  L.  T.  R.  110  ; 

5  N.  I.  J.  R.  15 

LAND     PURCHASE     ACTS— TENANT    PUR- 
CHASER. 

Agreement  signed  and  lodged — Lands  not 
declared  an  estate — Position  of  purchaser.]  On 
the  hearing  of  a  summons  against  A.  for  the 
amount  of  poor  rate  struck  in  respect  of  certain 
hereditaments,  it  was  proved  that  previous  to 
the  striking  of  the  rate  the  said  hereditaments 
had  been  agreed  to  be  sold  by  ^.  to  his  tenants 
by  the  usual  agreement  in  writing,  conditional 
on  the  holdings  being  declared  an  estate  : — Held, 
that  in  the  interval  between  the  signing  of  the 
agreement,  and  the  lands  being  finally  declared 
an  estate,  the  tenant  must  be  regarded  as  a  pur- 
chaser in  occupation  of  his  holding.  R.  {Earl 
Fitzwilliam)  v.  Wicklow  County  Council 

K.  B.,  40  I.  L.  T.  R.  180 
[See  Land  Law  Acts — Sale  of  Tenancy. 
10.] 

LAND  PURCHASE  ACTS— TRUSTEE. 

1. Appointment  of  trustees  under  the 

Trustee  Act,  1893 — Jurisdiction  of  Land  Com- 
mission— Land  Law  {Ireland)  Act,  1896  (59  dk  60 
Vict,  c.  47),  s.  33  (1) — Purchase  of  Land  {Ireland) 
Act,  1885  (48<fe49  Vict,  c.  73),  s  10.]  Where 
certain  lands  and  hereditaments,  including  a  fee- 
farm  rent  payable  out  of  an  estate  sold  under  the 
Land  Purchase  Acts,  were  subject  to  a  term  of 
yea,M.  the  trusts  of  which  were  to  raise  a  certain 
sum  thereby  secured,  the  Judicial  Commissioner 
appointed  trustees  of  the  said  term  of  years  for 
the  purpose  of  receiving  the  redemption  value 
of  the  said  fee-farm  rent,  and  also  for  the  pur- 
pose of  receiving  the  redemption  value  of  any 
of  the  property  comprised  in  the  said  term  of 
years  which  might  thereafter  be  the  subject  of 
proceedings  under  the  Land  Purchase  Acts.  In 
re  Batter sby's  Estate 
Wylie,  J.,  [1909]  1 1.  R.  169  ;  43  I.  L.  T.  R.  142 

2. For  the  purposes  of  the  Settled  Land 

Acts — Appointment — Restriction  to  lands  sold 
under  Land  Purchase  Acts.]  Held,  by  Wylie,  J., 
that  the  statutory  jurisdiction  of  the  Land  Com- 
mission to  appoint  trustees  of  a  settlement  for  the 
purposes  of  the  Settled  Land  Acts,  1882-1890, 
is  limited  to  receiving  the  purchase-money  of 
lands  subject  to  the  settlement,  which  have  been 
or  may  be  sold  under  the  Land  Purchase  Acts. 
Held,  by  the  Court  of  Appeal,  that  whether  there 
was  jurisdiction  in  the  Land  Commission  to  make 
an  appointment  without  any  such  limitation,  the 
practice  of  the  Irish  Land  Commission  to  make 
the  order  limited  to  lands  sold  or  to  be  sold  under 
the  Land  Purchase  Acts  was  too  firmly  settled 
to  admit  of  alteration.  In  re  Tweedy's  Estate 
Wylie,  J.,  App.,  [1912]  1 1.  R.  393, 395  ; 
46  I.  L.  T.  H.  227 
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LAND  PURCHASE  ACTS— TRUSTEE— con. 
3. Settled    Land    Acts,    1882,     1890— 

Power  of  the  Land  Commission — Redemption 
price  of  superior  interest — Land  Law(Ireland)Act, 
1896,  s.  33  (1).]  The  Irish  Land  Commiasion  have 
power  to  appoint  trustees  of  the  settlement  for 
the  purpose  of  the  Settled  Land  Acts,  1882  and 
1890,  to  receive  the  redemption  price  of  superior 
interests;  such  appointment  will,however,be  lim- 
ited to  such  purpose.  In  re  Dames  Longworth's 
Estate  {26  I  L.  T.  521)  discussed.  In  re  Garde's 
Estate  (No.  2)   Meredith,  J.,  [1904]  1  I.  R.  237 

4. Appointment  of  public  trustee— /ns^ 

Land  Act,  1903,  s.  52].  Where  there  are  existing 
trustees  of  a  settlement  capable  of  giving  a 
receipt  for  the  purchase-money  of  an  estate  sold 
imder  the  Land  Purchase  Acts,  the  Court  will 
not  appoint  the  public  trustee  to  act  with  them 
«is  a  co-trustee.     Baron  Massey's  Estate 

L.  C,  46  I.  L.  T.  R.  87 

LAND  PURCHASE  ACTS— TURBARY  REGU- 
LATIONS 

Sale  of  holding  to  tenant — Balding  com- 
prising bog — Bight  of  Estates  Commissioners 
to  make  regulations  giving  turbary  rights  over  bog 
to  occupier  in  neighbourhood  after  vesting  order  or 
flat — Right  to  rescind  or  vary  regulations — Irish 
Land  Act,  1903  (3  Edw.  VII.,  c.  37),  s.  21— 
Interpretation  Act,  1889  (52  <fc  53  Vict,  c.  63), 
«.  33  (3).]  In  the  case  of  the  sale  of  an  estate 
under  the  Land  Purchase  Acts,  where  portion 
of  a  holding  consists  of  bog,  and  the  purcha.ser 
had  not  an  exclusive  right  of  turbary  before  such 
sale,  the  power  of  the  Estates  Commissioners  to 
make  regulations  under  s.  2  [  of  the  Irish  Land 
Act,  1903  (1),  authorizing  the  cutting  or  making 
of  turf  on  such  bog  by  any  occupiers  of  land  in 
the  neighbourhood  of  the  holding  for  whose 
requirements  such  turf  appeals  to  be  necessary,  is 
not  confined  to  the  period  prior  to  the  vesting 
order  or  fiat,  but  such  regulations  may  be  made 
subsequent  to  the  completion  of  the  purchase, 
notwithstanding  that  there  was  no  express 
reservation  of  turbary  rights  in  the  vesting 
order  or  fiat.  The  Estates  Commissioners  may 
from  time  to  time  rescind,  amend,  or  vary  such 
regulations.  In  re  King-Harman's  Estate  ([1908] 
1  I.  R.  202)  not  followed.    Scotfs  Estate 

Wylie,  J.,  App.,  [1916]  1  I.  R.  180,  185  ; 

And  see  [1908]  1  I.  R.  202  ;  41  I.  L.T.  R,  212 

See  Turbary.    6.  [50  1.  L.  T.  R.  117 

LAND   PURCHASE  ACTS  —  UNTENANTED 

LANDS 

1. Estates  purchased  by  the  Estates  Com- 

inissioners  —  Section  2  —  Untenanted  lands  — ■ 
Power  of  Estates  Commissioners  to  mahe  lettings 
of.  ]  Where  the  Estates  Commissioners  purchase 
Tinder  the  provisions  of  the  Irish  Land  Act,  1903, 
an  estate  comprising  untenanted  lauds  their 
■first  duty  is  to  sell  such  untenanted  lands  to . 
persons  coming  within  the  provisions  of  section  2 
of  the  said  Act,  and  if  such  persons  are  not 
immediately  available  they  have  power,  as 
trustees  of  the  estate,  to  make  lettings  of  the 
lands  as  distinct  from  grazing  lettings  or  lettings 
in  conacre.  Be  the  Estate  of  W.  A.  J.  Wallace 
L.  C,  39  I.  L.  T.  R.  262 


LAND      PURCHASE     ACTS— UNTENANTED 
LANDS — continued. 
2. Wholly  untenanted  Unis— Power  of 

the  Estates  Commissioners  to  purchase.]  The 
Estates  Commissioners  have  power  to  purchase 
lands  which  are  wholly  untenanted,  under  the 
provisions  of  section  7  of  the  Irish  Land  Act, 
1903.  Semble  ;  The  Estates  Commissioners  have 
similar  powers  under  section  6.  In  re  White's 
Estate  ;  Scottish  Equitable  Society,  Petitioners 
Meredith,  J.,  App.,  [1906]  1 1.  R.  186, 193  ; 
40LL.T.  R.6 

LAND  PURCHASE  ACTS— VESTING  ORDER. 
1. Amendment— Intervening    interest — 

Section  15 — Claim  for  compensation  out  of 
purchase-money — Estoppel.]  The  tenant  of  a 
holding,  of  which  portion  was  sublet  to  a  sub- 
tenant for  the  life  of  the  sub-tenant,  entered  into 
an  agreement  for  the  purchase  of  the  entire 
holding  under  the  provisions  of  the  Irish  Land 
Act.  1903.  The  Estates  Commissioners  having 
required  that  the  sub-tenant  should  sign  a 
purchase  agreement  in  respect  of  that  portion 
of  the  holding  in  his  possession  at  a  price  fixed 
by  them  as  the  proportion  of  the  purchase - 
money  applicable  thereto,  and  that  the  tenant 
should  endorse  his  consent,  this  course  was, 
after  various  negotiations,  adopted,  and  the 
lands  which  had  been  sublet,  and  the  residue 
of  the  holding,  were  vested  in  the  sub-tenant 
and  the  tenant  respectively.  The  Estates 
Commissioners  had  found  as  a  fact  that,  in  so 
carrying  out  the  sales  and  vesting  the  lands,  the 
vendor,  the  tenant,  and  the  Estates  Commis- 
sioners acted  on  the  assumption  that  the  right 
of  the  tenant  to  re-take  possession  of  the  lands 
in  possession  of  the  sub-tenant  on  the  death  of 
the  latter  would  remain,  notwithstanding  the 
vesting  orders.  Subsequently  the  tenant  was 
advised  that  his  right  to  possession  on  the  death 
of  the  sub-tenant  had  been  extinguished  by 
the  operation  of  the  vesting  order : — Held, 
by  the  Judicial  Commissioner  (without  express- 
ing any  opinion  as  to  the  effect  of  the  vesting 
order  on  the  tenant's  alleged  right  to  resume 
possession  after  the  death. of  the  sub-tenant) 
(1)  that  he  had  no  jurisdiction  to  amend  the 
vesting  order  by  inserting  a  declaration  of 
trust  in  favour  of  the  tenant  after  the  death  of 
the  sub-tenant,  in  the  absence  of  an  admission 
by  the  sub-tenant  that  this  had  been  intended, 
and  (2)  that  the  tenant  was  precluded  from 
claiming  compensation  out  of  the  purchase- 
money  under  section  15  (2),  as  the  sale  had 
been  carried  out  on  the  basis  that  the  right 
of  reverter  was  not  to  be  redeemed.  The 
provisions  of  section  15  and  the  powers  of  the 
Estates  Commissioners  with  regard  to  interven- 
ing interests  explained.  In  re  Brabazon's 
Estate  L.  C,  42  I.  L.  T.  R.  207 

[See  also  Land  Registry  27-33] 

2. Amendment— T«r6arj/   on  purchased 

holding — Adjoining  tenants  permitted  to  take 
prior  to  sale — No  reservation  in  vesting  order 
— Powers  of  Land  Commission — Land  Law 
(Ireland)  Act,  1896,  o.  Zi— Irish  Land  Act,  1903, 
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LAND  PURCHASE  ACTS— VESTING  ORDER— 

continued. 
s.  21.]  Where  a  holding  is  vested  in  a  purchas 
ing  tenant  under  the  Land  Acts  ■  without  any 
exception  or  reservation  in  the  vesting  order  as 
to  turbary,  the  Land  Commission  cannot,  after 
the  sale,  make  regulations  under  section  21 
of  the  Act  of  1903,  authorising  adjoining  tenants, 
who  prior  to  the  sale  had  been  permitted  by  the 
landlord  to  cut  turf  in  a  bog  included  within  the 
said  holding,  to  enter  the  lands  for  the  purpose 
of  cutting  or  making  turf.  The  powers  vested 
in  the  Land  Commission  by  section  21  must  be 
exercised  at  the  sale  and  as  part  of  the  terms 
of  the  sale.  Wylie,  J.,  reversed.  In  re  King- 
Barman's  Estate  App.,  43  1. 1.  T.  R.  231 

3. Amendment — Agreement,  vesting  and 

fiat — Registration — Mistake — Easement  — Agree  - 
ment  for  same — Power  of  Land  Commission  in- 
spectors— Land  Purchase  Acts,  1881  to  1907.]  A., 
a  planter  in  possession  of  a  holding  on  an  estate 
in  county  L.,  about  to  be  sold  to  the  Land 
Commission  by  the  landlord  under  section  6 
of  the  Irish  Land  Act,  1903,  agreed  in  writing 
with  the  Land  Commission  through  their 
inspector  to  surrender  said  holding  to  the  land- 
lord in  consideration  of  the  Land  Commission 
giving  him  another  holding  on  an  estate  in 
county  D.,  purchased  by  the  Land  Commission 
for  the  purpose  of  facilitating  the  before-  • 
mentioned  sale.  In  pursuance  of  this  agree- 
ment A.  surrendered  his  holding  in  county  L. 
The  Land  Commission,  by  agreement  and  fiat, 
vested  in  A.  the  holding  in  county  D.  Without 
notice  to  A.,  and  without  his  knowledge,  a 
reservation  of  a  right-of-way  for  neighbouring 
tenants  was  inserted  by  the  Land  Commission 
in  this  last-mentioned  agreement.  A.,  having 
entered  into  possession  of  this  holding,  became 
aware  of  the  existence  of  the  right-of-way  by  B., 
an  adjoining  tenant,  claiming  to  use  this  right- 
of-way  and  alleging  that  the  Land  Commission 
had  agreed  with  him,  through  another  inspector, 
to  give  him  the  use  of  same,  and  th  at  the  Land 
Commission  had  carried  out  this  agreement 
by  reserving  the  right-of-way  in  A.'s  agreement. 
A.  instituted  proceedings  for  rectification  of  the 
agreement,  alleging  that  the  holding  should 
have  been  vested  in  him  free  from  this  right-of- 
way  in  pursuance  of  his  previous  contract : — 
Held  (reversing  the  Master  of  the  Rolls),  that 
the  agreement  between  A.  and  the  Land  Com- 
mission through  their  inspector  did  not  amount 
to  a  contract  between  A.  and  the  Land  Com- 
mission. Held  also,  that  the  only  contract 
binding  on  the  Land  Commission  was  that 
contained  in  the  agreement  vesting  the  holding 
in  county  D.  in  A.  Held  also,  that  the  Land 
Commission  was  bound  to  carry  out  the  agree- 
ment with  -B.,  made  through  their  inspector  to 
grant  the  right-of-way,  and  that  they  had 
carried  out  this  agreement  by  reserving  same  in 
A.'s  agreement,  and  therefore  there  was  no 
mutual  mistake  between  A.  and  the  Land 
Commission,  and  there  could  be  no  rectifica- 
tion.    Chambers  v.   Beattie 

App.,  49  I.  L.  T.  R.  189 


LAND  PURCHASE  ACTS— VESTING  ORDER— 

continued. 

4. Amendment — Lands  of  another  party 

included — Mistake.]  A  vesting  order  by  which 
the  holding  of  a  purchasing  tenant  was  conveyed 
to  him  under  the  Land  Purchase  Acts  included 
a  plot  of  land  to  which  another  person  was 
entitled.  On  the  application  of  the  owner  of 
the  said  plot,  the  vesting  order  was  amended 
so  as  to  exclude  the  plot  of  land  included  by 
mistake.     Barry,  Deceased,  Trustees  of 

L.  C,  41  I.  L.  T.  R.  12 

5.  ^  Amendment — Mistake  in  agreement — 

Consequent  mistake  in  land  certificate — Dealing 
with  land  by  purchasing  tenants — Subsequent 
amendment  of  vesting  order  or  fiat — Land  Law 
(Ireland)  Act,  1896,  s.  32  (3).]  In  cases  of 
mistake  the  Court  will  amend  a  vesting  order 
or  fiat  vesting  a  holding  in  a  purchasing  tenant, 
notwithstanding  the  fact  that  the  lands  have, 
subsequently  to  such  vesting  order  or  fiat, 
been  assigned  to  a  purchaser  for  value,  where 
such  purchaser  has  bought  with  actual  notice 
of  the  mistake.     Ee  Roache  and  others 

L.  C,  44  I.  L.  T.  R.  160 

6.  Amendment — Turbary  rights — Pur- 
chase agreements  silent  as  to — Land  Law  (Ireland) 
Act,  1896,  ss.  32  and  34.]  Where  a  purchasing 
tenant  applied  for  an  order  amending  the  vesting 
order  of  another  purchasing  tenant  on  the  same 
estate  by  reserving  to  the  applicant  a  right  of 
turbary  on  the  other's  holding,  and  it  appeared 
that  the  applicant  and  the  other  tenant  had 
each  signed  a  separate  agreement  jointly  with 
the  other  tenants  in  their  respective  townlands, 
said  agreements  having  the  following  note  at 
foot : — "  This  agreement  is  only  to  be  used  in 
cases  where  there  are  no  special  incidents 
affecting  the  holdings  or  tenancies "  : — Held, 
that  there  was  not  suificient  evidence  of  mutual 
mistake  to  justify  the  order  asked  for.  In  re 
Gore  Booth's  Estate      L.  C,  43  I.  L.  T.  R.  230 

7. Effect   of  —   Estoppel.]    A  vesting 

order  obtained  by  a  purchaser  under  the  Land 
Purchase  Acts  cannot  be  relied  upon  inequitably 
by  him  for  the  purpose  of  defeating  his  own 
contract  or  grant.     Reddock  v.  Wright 

Cir.  Cas.,  Gibson,  J.,  28  I.  L.  T.  R.  148 

8.  Effect     of — Lands     included     which 

vendor  had  not  a  title  to  sell  under  the  Acts — 
Variation  of  order^Irish  Land  Act,  1903, 
ss.  16  and  17 — Land  Law  (Ireland)  Act,  1896, 
s.  32  (3) — Local  Registration  of  Title  (Ireland) 
Act,  1891,  s.  34.]  A  vendor  sold  to  a  tenant, 
under  the  Land  Purchase  Acts,  a  holding, 
including  a  strip  of  land,  as  to  which  he  had 
not  got  such  title  as  would  enable  him  to  sell 
under  the  Acts.  Notice  of  that  fact  was  given 
by  the  real  owner  to  the  Land  Commission,  but 
the  latter,  nevertheless,  dealt  with  the  vendor 
under  section  17  of  the  Act  of  1903  as  the  owner, 
and  made  an  order  vesting  the  entire  holding  in 
the  tenant,  and  made  the  usual  order  under 
section  24  (1)  attaching  all  claims  to  the  pur- 
chase-money : — Held  (FitzGibbon,  L.J.,  dis- 
senting), that  the  vesting  order  was  valid,  and 
could   not   be   altered  or   corrected  "  without 
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injury  to  any  person,"  and  that  the  remedy  of 
he  real  owners  of  the  strip  wrongfully  disposed 
of  was  to  intervene  in  the  distribution  of  the 
purchase -money.     In  re  Wilson's  Estate 

Ross,  J.  (rev.)  App.,  42  I.  L.  T.  R,  16,  122 

9. Effect  of — Priority  of  estate — Rent — 

Sale  of  land  to  Land  Commission— Arrears  of 
head-rent—Irish  Land  Act,  1903,  s.  16  (1).] 
By  fee -farm  grant,  dated  September  27,  1861, 
W.  M.  demised  to  Thomas  O'G.  certain  lands 
subject  to  a  perpetuity  rent.  The  grantee's 
interest  in  the  said  lands  subsequently  became 
vested  in  Thade  O'C,  who  sold  his  interest 
therein  to  the  Land  Commission  under  the 
provisions  of  the  Irish  Land  Act,  1903,  s.  6, 
and  the  Land  Commission  on  March  15,  1910, 
made  an  order  vesting  the  lands  in  themselves; — ■ 
Beld,  that  Thade  O'C.  was  not  personally 
liable  for  any  arrears  of  the  head  rent  which 
accrued  due  after  the  date  of  the  vesting  order. 
Subsequently  an  order  was  made  ex  parte 
appointing  the  plaintiff  receiver  by  way  of 
equitable  execution  over  the  bonus  payable  in 
respect  of  the  sale.     Morrogh  v.  O'Connor 

45  I.  L.  T.  R.  218,  220  note 

10. Form  of — Sporting  rights  —Mineral 

rights  and  water  rights  excepted  and  reserved — 
Bight  of  entry — Section  99  (o) — Superior 
mineral  rights- — Stone,  gravel,  sand  and 
clay.]  Where  land  sold  under  the  provisions 
of  the  Irish  Land  Act,  1903,  are  subject,  inter 
alia,  to  various  kinds  of  "  sporting  rights, 
mineral  rights,  or  water  rights,  which  are  not  in 
the  possession  or  enjoyment  of  the  vendor  at 
the  time  of  sale,"  such  superior  sporting  rights, 
mineral  rights,  or  water  rights  will  not  be  set 
out  seriatim  in  the  vesting  order,  but  will  be 
excepted  by  reference  to  the  instrument  under 
wliich  they  are  reserved.  The  form  of  vesting 
order  to  be  adopted  in  such  oases  approved. 
Where  sporting  rights,  mineral  rights,  or  water 
rights  are  excepted  and  reserved  under  a 
vesting  order,  the  right  of  entry,  for  the  enjoy- 
ment of  such  rights,  is  saved  and  preserved. 
Stone,  gravel,  sand,  and  clay  are  not  excepted 
from  the  operation  of  section  99  (a)  of  the  Irish 
Land  Act,  1903.     Se  the  Estate  of  J.  Stephens 

L.  C,  39  I.  L.  T.  R.  107 

LAND   PURCHASE   ACTS. 

Advance — Rentcharge — Statute   of   Limi- 

tations [1895]  2  I.  R.  559  ; 

1896]  2  L  R.  171  ;  29  I.  L.  T.  R.  90 

See  Limitations,  Statute  of — Realty.    46. 

■  Advance  —  Tenancy     created     after     1st 

January,  1901 — Former  tenant 
[1908]  1  I.  R.  18  ;  41  I.  L.  T.  R.  233 
See  Land  Purchase  Acts — Advance.    14. 

Agreement  for  sale  —  Prescribed  form- 

Absence  of  time  limit 
[1907]  1  I.  R.  204 ;  41  L  L.  T.  R.  47 
See  Conversion.    2. 
Annuity    payable    to    Irish    Land    Com- 
mission— Crown  debt    [1915]  2  I.  R.  66 
See  Practice— Execution.     10. 


LAND  PURCHASE  ACTS— continued. 

Appointment  of  trustees  by  Land  Com- 
mission— Constructive  trusteeship 
39  I.  L.  T.  R.  226  ;  5  N.  I.  J.  R.  28& 
See  Trustee — Appointment.    2. 

Arrears  of  rent  due  at  date  of  purchase- 
agreement  — •  Interest  on  —  Death  of 
tenant-for-life  [1909]  1  I.  R.  157,  164  ; 

43  I.  L.  T.  R.  160 
-See    Land    Purchase    Acts— Arrears    of 

Rent.    9. 

Bonus — Assignment   by   first   tenant-for- 

Ufe  to  second  tenant-for-life — Merger 
[1911]  1  I.  R.  76  ;  45  I.  L.  T.  R.  38 
See  Settled  Land  Acts.    9. 

Bonus — ^Assignment  of  life  estate — Under- 

taking by  assignee  to  discharge  incum- 
brances— Tenant-for-life  not  entitled  to 
receive  rents  or  profits 
[1907]  1 1.  R.  483  ;  [1908]  1 1.  R.  222  ; 
41 1.  L.  T.  R.  192 
See  Land  Purchase  Acts — Bonus.    27. 

Bonus — Death  of  vendor  (tenant-for-life> 

before  completion      [1908]  1  I.  R.  15  ; 
41 1.  L.  T.  R.  210 
See  Land  Purchase  Acts — Bonus.    19. 

Bonus — Insolvent  estate  —  Mortgagee — 

Foreclosure  [1906]  1  I.  R.  611,  615- 

See  Mortgage— General.    20. 

Bonus — Lands  held  upon  trust  for  sale — ■ 

Sale  by  tenant-for-life — Leave  of  Court 

[1904]  1 1.  R.  492  ;  39 1.  L.  T.  R.  110  ; 

5  N.  I.  J.  R.  1& 

iSee    Land    Purchase    Acts— Tenant-for- 

Lile.    7. 

"  Bonus  " — Not  an  Interest  in  the  lands 

nor  part  of  the  proceeds  of  sale — Gift 
by  will  of  property  being  sold  to 
tenants,  and  proceeds  when  sold 

[1915]  1 1.  R.  21S 
See  Land  Purchase  Acts — Bonus.     10. 

Bonus — Sale  to  Congested  D'stricts  Board 

— Originating  request  for  sale  to  Land 
Commission  lodged  prior  to  24th 
November,  1908       [1910]  1  I.  R.  183  ;. 

44  I.  L.  T.  R.  161 
See    Land    Purchase    Acts  —  Congested- 
Estate.    2. 

Bonus  —  Settled     Land     Acts  —  Person 

deemed  to  be  tenant-for-life  —  Leave 
to  sell  [1907]  1  I.  R.  305. 

See  Settled  Land  Acts.     18. 

Collusive  purchase  at  sale  by  Land  Com- 

mission for  default  in  payment  of 
annuity  [1917]  1  I.  R.  371  ;. 

[1918]  1  I.  R.  135  ;  52  I.  L.  T.  R.  101 
iSee  Fraud.    7. 

Compulsory  acquisition  of  purchaser's  in- 

terest for  labourer's  cottage — Annuity 
to  Land  Commission  [1898]  1  I.  R.  390 
See    Lands    Clauses    Acts — Compulsory 
Powers.    4. 

Congested  Districts  Board  —  Purchasejof 

estate  including  town  • —  Advances  by 
Land  Commission     [1910]  1  I.  R.  55  l 
44  I.  L.  T.^R.  7S. 
See  Land  Purchase  Acts— Advance.j  6. 


(  1143  ) 


DIGEST  OF  CASES. 


(  1144  ) 


XAND  PURCHASE  kCTS— continued. 

Congested  estate — Restrictions  on  sale  of 

[1910]  1  I.  R.  183  ;  44  I.  L.  T.  R.  161 
See    Land    Purchase    Acts  —  Congested 
Estate.    2. 

Continuing  proceedings  on  death  of  tenant- 

for-life  after  advance 
[1911]  1  I.  R.  267  ;  45  I.  L.  T.  R.  202 
See  Settled  Land  Acts.    11. 

Conversion   of  estate        29  I.  L.  T.  R.  12 

See    Land    Law    Acts— Redemption   of 
Rent  (Ireland)  Act,  1891.    9. 

Distribution  of  purchase-money — Interest 

on  mortgage  40  I.  L.  T.  R.  207 

See  Limitations,  Statute  of— Really.    29. 

Duty  on  sale — Superior  interests  redeemed 

[1901]  1 1.  R.  477 
See  Revenue — Stamp  Duty.    2. 

Effect  of  vesting  order 

[1896]  2  I.  R.  401 
See  Limitations,  Statute  ol — Realty.    52. 
Estates   Commissioners  —  Refusal   to   ad- 
vance amount  applied  for — Substituted 
agreement         [1910]  1  I.  R.  334,  342  ; 
44  I.  L.  T.  R.  169 
See  Land  Purchase  Acts — Jurisdiction.  3. 

Estates  Commissioners  —  Sale  sanctioned 

by— Conversion        [1907]  1  I.  R.  204  ; 
41  I.  L.  T.  R.  47 
See  Conversion.    2. 

Evicted  tenants — Replacement  of — 7  Edw. 

VIT.,  u.  56       [1908]  1  L  R.  423,  434  ; 
42  L  L.  T.  R.  128, 166 
See  Land  Purchase  Acts — Evicted  Tenant. 
1. 

Evicted  Tenants  Acts — Compulsory  pur- 

chase— Offer — Petition — Estates  Com- 
missioners —  Excess  of  jurisdiction — 
Prohibition  [1909]  2  I.  R.  542,  556  ; 
43  I.  L.  T.  R.  221 
See  Land  Purchase  Acts — Evicted  Tenant. 
2. 

Evicted  Tenants  Acts — Offer  under  section 

1  of  Act  of  1907 — Whether  a  condition 
precedent  to  exercise  of  compulsory 
powers  [1909]  2  I.  R.  258  ; 

43  I.  L.  T.  R.  82 
See  Land  Purchase  Acts — Evicted  Tenant. 

7. 

Evicted  Tenants  Act  —  Statutory  agree- 

ment [1910]  1  I.  R.  76  ; 

44  L  L.  T.  R.  64 
See  Land  Purchase  Acts — Evicted  Tenant. 

16. 

Exclusive  charge  [1907]  1  I.  R.  21 

.See  Land  Purchase  Acts — Distribution  of 
Purchase-money.    6. 
Fixing    redemption    price    of    tithe    rent- 
charge  [1899]  1  I.  R.  191  ; 
33  I.  L.  T.  R.  8 
See  Tithe  Rentcharge— Deduction  from.  1. 

Holding   subject   to    annuity   payable   to 

Land  Commission — Property  passing 
on  death — Estate  duty — How  calcu- 
lated— Incumbrance 

[1915]  2  I.  R.  149 
See  Revenue — Estate  Duty.    8. 


LAND  PURCHASE  ACTS—continued. 

■ Holding  subject  to  purchase  annuity — Re- 
striction on  mortgaging  —  Judgment 
mortgage — Arrears  of  interest 
[1909]  1  I.  R.  306  ;  43  I.  L.  T.  R.  232 
See  Land  Purchase  Acts — Restriction  on 
Charging.    2. 

House  of  Lords — Appeal  to — 59  &  60  Vict., 

c.  47,  a.  31  (4)        [1908]  1  I.  R  452  ; 
42  I.  L.  T.  R.  182 
See     Land     Purchase     Acts  —  Superior 
Interest.    54. 

Indemnifying  lauds 

[1907]  1  I.  R.  21  ;  39  I.  L.  T.  R.  230 
See  Land  Purchase  Acts — ^Distribution  of 
Purchase-mioney.    3,  6. 

Investment  of  purchase-money — Trust 

[1905]  1 1.  R.  532,  546 
jSee  Public  Trustee. 

Lunatic's  estate — Sale  of — Fee-farm  grant 

and  moiety  of  rent 
[1912]  1  I.  R.  140,  306  ;  46  I.  L.  T.  R.  98 
^ee  Lunatic.    6. 

Mineral  rights — ^Vesting  order — Form  of — 

Reserving  39  I.  L.  T.  R.  107 

iSee  Land  Purchase  Acts— Vesting  Order.  10. 

Money  payable  to  Land  Commission  out 

of  Consolidated  Fund,  or  from  moneys 
provided  by  Parliament,  for  statutory 
purposes — Crown  debt — Prioritj 

[1914]  1  I.  R.  175 
See  Crown  Debt.    2. 

Negotiation  fee  paid  to  agent — ^Income  tax 

[1913]  2  L  R.  462  ;  47  I.  L.  T.  R.  215 
See  Revenue — Income  Tax.    4. 

Next-of-kin  in  possession — Title  by  descent 

or  succession  45  I.  L.  T.  R.  126 

See  Parliament — Franchise.    37. 

Next-of-kin    remaining    in    occupation — 

Occupation  by  equitable  owner  in  fee 
45  I.  L.  T.  R.  114 
See  Parliament — ^Franchise.    42. 

Occupying  tenant — Consent  to  fix  fair  rent 

and  purchase  agreement  same  day — 
Bona  fides  [1906]  1  L  R.  48  ; 

39  I.  L.  T.  R.  275 
See  Land  Law  Acts — Fair  Rent.    10. 

■ Order  attaching  claims  to  purchase-money 

44 1.  L.  T.  R.  193 
See  Limitations,  Statute  of — Trusts.    6. 

Proposal  to  purchase — Acknowledgment 

[1896]  2  I.  R.  82  ;  30  I.  L.  T.  R.  21 
See  Limitations,  Statute  of — Realty.    24. 

Purchase-money — Order  attaching  claims 

[1911]  1  I.  R.  16  ;  44  I.  L.  T.  R.  243 
See  Land  Purchase  Acts — Incumbrance.  2. 

Purchase  of  holding  by  tenant — Mortgage 

to  Land  Commission — Second  mortgage 
—Ejectment     [1904]  2  I.  R.  357,  360  ; 
37  I.  L.  T.  R.  95, 101 
.See  Land — Action  tor  Recovery  of.    11. 

Purchaser  registered  as  owner  subject  to 

equities  —  Jurisdiction  of  registering 
authority  to  cancel  note  as  to  equities 
where  no  burdens  affecting  land 

[1915]  1 1.  R.  285 
.See  Land  Registry.    29. 
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LAND  PURCHASE  ACTS— continued. 

Question    of  law — Irish  Land  Act,  1903, 

s.  23 — No.  power  to  award  costs 
[1906]  1  I.  R.  17  ;  39  I.  L.  T.  R.  265 
See  Land  Purchase  Acts — Advance.     17. 

Redemption 

See    Land    Purchase     Acts  —  Superior 
Interest. 

Redemption — Annuity — Restraint  on  anti- 

cipation— ^Part  payment  out  of  capital 
[1906]  1  I.  R.  379  ;  40  I.  L.  T.  R.  123 
See  Anticipation — Restraint  on. 

Redemption  —  Indemnifying  lands — Prio- 

rity—59  &  60  Vict.,  c.  47,  s.  33  (4) 
[1908]  1  I.  R.  452;  42  I.  L.  T.  R.  182 
See     Land     Purchase     Acts  —  Superior 
Interest.    54. 

Redemption  price 

See  Land   Purchase   Acts — Superior  In- 
terest. 

Regulations  as  to  turbary  —  Jurisdiction 

—Land  Commission  [1908]  1  I.  R.  202; 
See  Turbary.    6.  [41  I.  L.  T.  R.  212 

Renewable  lease — Knes — Priority 

[1908]  1  I.  R.  467  ;  42  I.  L.  T.  R.  222 
See  Land   Purchase   Acts — Superior   In- 
terest.   73. 

Rentcharge  —  Option    to    purchase    un- 

limited as  to  time — Redemption 

[1907]  1  I.  R.  194,  292  ; 
41  I.  L.  T.  R.  50,  126 
See  Perpetuity.    4. 

Re-purchase    of    demesne  —  Tenant-for- 

life— Graft  [1909]  1  I.  R.  397 

See    Land    Purchase    Acts — Tenant-for- 
Llfe.    5. 

Re-sale  to  owner — Restriction  on  incum- 

brances [1907]  1  I.  R.  444  ; 

41  I.  L.  T.  R.  178 

See  Land  Purchase  Acts — Advance.    27. 

Restriction  on  mortgaging 

[1910]  1  I.  R.  271  ;  44  I.  L.  T.  R.  19 
See  Land  Purchase  Acts — Restriction  on 
Charging.    1. 

Sale  of  settled  lands  under  Land  Purchase 

Acts  —  English  public  trustee  sole 
trustee  of  settlement — Payment  of 
purchase-money  to  him 

[1914]  1  I.  R.  5  ;  48  L  L.  T.  R.  45 

See  Settled  Land  Acts.    6, 

— —  Sale     to     Congested     Districts     Board — 

Negotiation  fee         [1907]  1  I.  H.  361  ; 

41  I.  L.  T.  R.  164 

See    Land    Purchase    Acts — Negotiation 

Fee.    6. 

Sales  by  Land  Judge 

[1909]  1 1.  R.  120,  278  ; 
43  I.  L.  T.  R.  135,  187 
See  Land  Purchase  Acts — Bonus.    38. 

Sporting  rights — Reservation   of  sporting 

rights  on  sale  by  Land  Judge 

38  I.  L.  T.  R.  190 
See  Land  Purchase  Acts — Sporting  Rights. 
4. 

Sporting  rights — ^Vesting  order — Form  of — 

Reserving  39  I.  L.  T.  R.  107 

jSee  Land  Purchase  Acts — ^Vesting  Order.  10. 


LAND  PURCHASE  ACTS— continued. 

Sporting,  mineral  and  water  rights — Not 

in  possession  of  vendor 

38  I.  L.  T.  R.  222 
See  Land  Purchase  Acts — Sporting  Rights. 
5. 

Superior  interest — Settlement  affecting — 

Appointment  of  trustees 

[1904]  1  I.  R.  237 
See  Land  Purchase  Acts — Trustee.    3. 

Tithe  rentcharge  —  Redemption — Assess- 

ment of  price — Appeal 
[1904]  1 1.  R.  496,  500  ;  38  I.  L.  T.  R.  241 
See  Tithe  Rentcharge — Redemption. 

Trustees  of  term — Appointment  of 

[1909]  1  I.  R.  169  ;  43  I.  L.  T.  R.  142 
See  Land  Purchase  Acts — Trustee.     1. 
— —  Vesting  order  not  an  instrument  withia 
4  Geo.  IV.,  c.  36 
[1911]  2  I.  R.  170  ;  45  I.  L.  T  R.  102 
See  Parliament — Franchise.    28. 

Will  made  after  sale  by  absolute  owner — 

Conversion  43  I.  L.  T.  R.  33- 

See  Conversion.    4. 

LAND  PURCHASE  AGREEMENT 

48  I.  L.  T.  R.  193; 

See    Landlord    and    Tenant — Use    and 
Occupation. 

LAND  REGISTRY. 

1. Acquisition  ol  middle  Interest  by  sub- 
tenant— Statute  of  Limitations.]  Where  the- 
Statute  of  Limitations  runs  against  a  middle- 
man, the  occupying  tenant,  in  whose  favour  the 
statute  has  run,  acquires  the  middle  interest,, 
and  is  entitled  to  be  registered  as  owner  thereof, 
under  the  Local  Registration  of  Title  (Ireland)- 
Act,  1891.     In  re  Hayden 

Madden,  J.,  [1904]  1 1.  R.  1 

2. Boundaries,  ascertainment  of — LanS 

certificate — Map  referred  to  in — Boundaries  not 
ascertained  under  section  57 — Title  by  Statutes  of 
Limitation.]  Plaintiff  purchased  from  the  Con- 
gested Districts  Board  the  fee-simple  of  a 
holding  of  which  he  was  previously  tenant,  and , 
also  two  parcels  of  additional  land,  of  one  of 
which  defendant  and  his  predecessors  in  title 
had  been  for  upwards  of  twelve  years  in  posses- 
sion, and,  so  far  as  was  known,  without  having 
paid  any  rent  to  anyone.  It  was  alleged  that  the 
holding  and  the  two  additional  parcels  of  land 
were  vested  in  the  plaintiff  by  fiat  of  the  Irish 
Land  Commission,  and  he  was  registered  as 
owner  under  the  Local  Registration  of  Title 
(Ireland)  Act,  1891,  and  the  folio  contained  a 
reference  to  the  central  and  local  office  maps, 
on  which  maps  the  parcel  of  land  occupied  by 
defendant  was  shown  as  part  of  what  was  vested 
in  plaintiff,  but  there  had  been  no  ascertainment 
of  boundaries  under  section  57  of  the  said 
Act  :■ — Held,  in  ejectment  proceedings  by 
plaintiff  in  respect  of  the  second  parcel,  that  he 
was  not  entitled  to  recover.  Carey  v.  Muldoon 
Cir.  Cas.,  51  I.  L.  T.  R.  207 

3. Death    of   owner   ol   freehold   land 

before  the  completion  of  the  registration— Com- 
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LAND  REGISTRY— co»ti»«ed. 
test  between  heir-at-law  and  personal  representa 
tive — Land  Act,  1896,  s.  32  (4) — Local  Registra 
Hon  of  Title  (Ireland)  Act,  1891,  ss.  23  (2),  27  (2) 
84  (l)—EuU  (1891)  84.]  In  January,  1892,  A. 
a  purchaser  under  the  Land  Purchase  Acts 
applied  to  be  registered  under  the  Local  Regis 
tration  of  Title  (Ireland)  Act,  1891.  Pending  the 
completion  of  the  registration  A.  died,  and  sub- 
sequently a  land  certificate  was  issued  in  her 
name.  In  a  contest  between  her  heir-at-law 
and  her  personal  representative  : — Held,  that  the 
heir-at-law  was  entitled  to  be  registered.  Be 
Smith  App.,  33  I.  L.  T.  R.  69 

4. Discharge  of  eqmties— Application  by 

person  other  than  the  registered  owner — Juris- 
diction of  Registrar — Practice— Substantive  pro- 
ceedings when  proper — Fraud — Mistake — Oral 
evidence."]  A  person  whose  title  to  land  registered 
subject  to  equities  arises  under  instruments  exe- 
cuted prior  to  first  registration,  is  entitled  to 
apply  to  the  registrar  to  investigate  the  title,  and 
the  registrar  has  jurisdiction  to  entertain  such  an 
application.  The  practice  of  discharging  equities 
on  the  application  of  an  interested  person  other 
than  the  registered  owner,  approved.  The  regis- 
trar has  jurisdiction  under  section  29  of  the  Local 
Registration  of  Title  (Ireland)  Act,  1891  (54  &  55 
Vict.,  c.  66),  to  deal  with  a  claim  founded  on  an 
equity,  even  though  the  claim  is  one  which  might 
be  made  the  subject  of  substantive  proceedings  in 
a,  court  of  competent  jurisdiction.  But  where  the 
application  raises  a  question  of  actual  fraud  or 
laistake  coming  within  section  34  (1)  of  the 
Act  of  1891,  the  registrar  would  as  of  course 
decline  to  entertain  it.  Where  important 
interests  are  involved,  or  it  is  desirable  that 
evidence  should  be  taken  orally,  the  registrar 
should  adjourn  the  hearing  of  the  application 
to  discharge  equities  in  order  that  substantive 
proceedings  may  be  taken.    Re  Owen  Smith 

Madden,  J.,  [1917]  1  I.  R.  170  ; 
App.,  [1918]  1  I.  R.  45 
[See  No.  9.] 

5. Discharge    of    etiMities— Schedule    of 

fees — Regulations  as  regards  fees — Direction  of 
.general  application — Costs.]  In  assessing  the  fees 
payable  on  a  discharge  of  the  note  as  to  equities 
attaching  to  land  registered  under  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  the 
Registrar  ought  to  adopt,  whenever  convenient, 
the  scale  of  fees  which  bears  a  proportion  to  the 
valuation  under  the  Acts  relating  to  the  valua- 
tion of  rateable  property  in  Ireland.  In  re  Dowd 
Ch.  Div.,  49  I.  L.  T.  R.  86 

6. Discharge  of  equities — Direction  in  a 

will  to  pay  legacies — Express  trust — Charge — Real 
Property  Limitation  Act,  1874  (37  <fc  38  Vict., 
c.  57),  s.  %— Trustee  Act,  1888  (51  <fe  52  Vict., 
c.  59),  s.  8.]  A  testator  by  his.  will  bequeathed  a 
farm  of  land  to  his  brother,  who  afterwards 
became  registered  owner  thereof  under  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  and 
directed  him  to  pay  certain  legacies  which  he 
thereby  charged  on  the  land : — Held,  that  the 
direction  to  pay  operated  to  create  an  express 
tirust  in  favour  of  the  legatees,  and  was  not 
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merely  a  charge  ;  that,  therefore,  the  Statute  of 
Limitations  did  not  run  against  the  legatees,  and 
that  the  equities  attaching  to  the  land  could  not 
be  discharged  until  these  legacies  were  paid. 
In  the  Matter  of  Hazlette,  Deceased 

Ch.  Div.,  49  I.  L.  T.  R.  67 

7.  — —  Discharge  of  eqvities— Caution.] 
Where  a  transferee  from  an  owner  registered 
subject  to  equities  applied  to  be  registered,  after 
a  caution  had  been  entered  on  the  folio  in  favour 
of  a  person  who  was  admitted  to  have  an  interest 
included  ia  the  note  as  to  equities,  the  Registrar 
of  Titles  postponed  the  completion  of  the  regis- 
tration until  the  equities  had  been  discharged. 
Robert  Latimer,  Deceased  ;  Hicks  v.  Latimer 

Ch.  Div.,  49  I.  L.  T.  R.  243 

8. Discharge    of    equities —  Fraud  — 

Amendment  of  register — Jurisdiction — Sending 
down  to  County  Court.]  Where  the  note  as  to 
equities  affecting  certain  registered  land  had 
been  cancelled,  and  it  was  sought,  on  a  motion 
for  that  purpose,  to  have  the  register  amended 
on  the  ground  of  fraud : — Hdd,  that  the  Court 
had  no  jurisdiction  on  such  a  motion  to  amend 
the  register,  but  would,  if  a  substantive  applica- 
tion were  made  and  the  necessary  conditions 
complied  with,  send  the  matter  to  the  CJounty 
Court  Judge  for  decision.  Bateman,  a  Regis- 
tered Owner  of  Land    Ch.  Div.,  49  I.  L.  T.  R.  228 

9. Discharge  of  equities — Application  by 

person  other  than  the  registered  owner — Jurisdic- 
tion of  Registrar — Practice.]  0.  S.  was  registered 
under  the  Local  Registration  of  Title  (Ireland) 
Act,  1891,  as  owner  in  fee-simple  (subject  to 
equities)  of  lands  purchased  by  him  under  the 
provisions  of  the  Irish  Land  Purchase  Acta. 
P.S.  claimed  that  the  interest  purchased  by  0.  S. 
was  a  graft  upon  his  former  interest  in  the  lands, 
and  that  by  virtue  of  certain  instruments  of  title 
executed  prior  to  the  purchase  he  (P.  S.)  was 
entitled  to  an  absolute  interest  in  remainder  in 
the  lands  subject  to  the  life  interest  therein  of  his 
mother,  and  to  a  mortgage  affecting  the  lands. 
He  accordingly  applied  to  the  registrar  to  in- 
vestigate the  title  to  the  lands,  to  ascertain  and 
enter  on  the  register  the  burdens  (if  any)  affecting 
the  land  and  to  cancel  the  note  as  to  equities. 
0.  S.  refused  to  consent  to  the  appUcation,  and 
denied  the  jurisdiction  of  the  registrar  to  enter- 
tain it : — Held,  by  the  Court  of  Appeal  (Ronan 
and  Molony,  L.JJ.,  Sir  I.  J.  O'Brien,  C,  diss.), 
affirming  the  decision  of  Madden,  J.,  that  the 
registrar  had  general  jurisdiction  under  the  Act 
to  complete  the  register,  and  that  it  was  com- 
petent for  him  to  entertain  the  application. 
Re  Smith  App.,  [1918]  1  I.  R.  47; 

[See  No.  4.]  52  I.  L  T.  R.  113 

10. Evidence    of    execution   of   deed — 

Rules  41,  95.]  A.  was  assignee  of  a  lease  for 
years  under  a  volimtary  assignment.  He  pur- 
chased under  the  Land  Purchase  Acts,  and  sold 
his  interest  subsequently  to  B.  B.  required  the 
equities  to  be  cleared : — Held,  that  an  afSdavit 
by  A.  of  the  execution  of  the  voluntary  deed 
was  sufficient.     Re  Riordan 

Madden,  J.,  33  I.  L.  T.  R.  174 
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11. Fraudulent  registration  of  absolute 

ownership  by  the  assignee  of  a  life  estate — Con- 
version by  remainderman.]  M.  G.,  belug  en- 
titled for  life  under  the  will  of  T.  G.  to  a  holding 
of  land,  purchased  the  tenant's  interest  under 
the  Land  Purchase  Acts,  and  assigned  the  same 
to  B.  (the  plaintiff).  B.  registered  his  title  as 
absolute  owner  in  the  local  registry.  On  the 
death  of  M.  0.,  the  defendant  P.  G.  entered 
into  possession  of  the  premises  under  the  will  of 
T.  G.  In  an  action  against  T.  G.  by  B.  for  con- 
version of  crops  set  in  the  lands  : — Held,  that  B. 
having  registered  his  title  as  owner  of  the  lauds 
bad  acquired  the  beneficial  interest  therein,  and 
could  maintain  an  action  for  conversion  against 
T.  G.  until  his  title  was  displaced ;  but  held, 
also,' that  the  damages  should  be  only  nominal, 
inasmuch  as  B.  fraudulently  registered  his  title 
as  absolute  owner  with  knowledge  of  T.  G.''s 
interest.  Semble,  the  proper  course  for  T.  G. 
would  be  to  take  substantive  proceedings  to 
have  B.  declared  a  trustee  of  the  premises  for 
T.  G.     Burke  v.  Greally 

Cir  Cas.,  Madden,  J.,  36  I.  L.  T.  R.  171 

12. Instrument  of  charge — Irish  Land 

Act,  1903,  s.  64  (4).]  An  instrument  of  charge 
on  a  holding,  which  also  contained  a  covenant 
for  further  assurance  and  certain  conditions 
relating  to  the  user  of  the  land,  was  not  regis- 
tered within  three  months  after  its  execution  : — - 
Held,  that  the  instrument  was  not  null  and  void 
for  all  purposes,  and  that  the  Land  Commission, 
in  whose  favour  it  was  executed,  were  entitled 
to  a  caution  on  the  Register  in  respect  of  the 
covenants  and  conditions  in  the  deed.  In  re 
Addy  Reg.  of  Titles,  42  I.  L.  T.  318 

13. Insurance    fund  —  Compensation  — 

Principal  of  grant — Parties  heard.]  Upon  an 
application  under  section  93  of  the  Local  Regis- 
tration of  Title  (Ireland)  Act,  1891,  for  payment 
of  compensation  out  of  the  Insurance  Fund,  the 
applicant  must  show  that  he  has  suffered  an 
actual  loss,  and  also  that  he  has  taken  all  means 
open  to  him  to  obviate  such  loss.  The  Court 
will  only  hear  two  parties  on  the  application, 
the  claimant  for  compensation  and  the  trustees 
of  the  Fund.  Local  Registration  of  Title  Act 
and  Patterson       Ch.  Div.,  3  N.  I.  J.  R.  90,  108 

14. Lodgment  of  deeds — Application  to 

commit  a  solicitor  for  contempt — Local  Regis- 
tration of  Title  (Ireland)  Act,  1891,  s.  15.]  An 
application  to  commit  a  solicitor,  under  section 
15,  for  disobeying  an  order  of  the  Registrar  of 
Titles  directing  him  to  lodge  a  deed,  was  refused, 
where  the  solicitor  stated  that  the  deed  was  lost. 
Be  Devlin  Madden,  J.,  30  I.  L.  T.  R.  166 

15. Mortgage  registered  in  Registry  of 

Deeds — Mortgages  not  appearing  on  a  land 
certificate — Priorities  and  effect  of  such  mortgages 
— Act,  1891,  ss.  22,  30,  and  34.]  A  mortgage 
of  lands  which  are  compulsorily  subject  to 
registration  under  the  Local  Registration  of 
Title  Act,  1891,  s.  22,  and  which  have  been  so 
duly  registered,  is  not  a  charge  on  said  lauds 
unless  it  also  has  been  registered  in  the  local 
registry.     Registry  of  such  a  mortgage  in  the 
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Registry  of  Deeds  Office,  effected  while  regis- 
tration in  the  local  registry  is  pending,  gives  no 
effect  to  the  mortgage  as  a  charge  on  the  lands, 
if  the  registration  is  completed  in  the  local 
registry  without  this  mortgage  appearing  on  the 
land  certificate.  Millican  v.  M'Guckin  and 
Porter  Co.  Ct.,  33  I.  L.  T.  R.  60 

16. Orders  for  payment  of  taxed  costs — 

Registration  of  ,  as  judgment  mortgages — Act  1891 
— 54<fc  55  Vict.,  c.  66.]  Orders  directing  that 
certain  costs  when  taxed  and  ascertained  should 
be  paid  by  a  registered  owner  of  land  under  the 
Local  Registration  of  Title  (Ireland)  Act,  1891, 
may  be  registered  as  judgment  mortgages 
against  his  interest  in  the  lands  as  soon  as  the 
costs  have  been  taxed  and  the  Taxing  Master  has 
certified  the  sums  due  in  respect  thereof.  Re 
Moore  Madden,  J.,  38  I.  L.  T.  R.  191 ; 

4  N.  I.  J.  R.  293 

17.  Owner — Trustees     for     charities  — 

Masses.]  Trustees  in  whom  lauds  are  vested 
upon  trust  for  the  parish  priest  for  the  time 
being  of  a  parish  upon  the  condition  that  he 
celebrates  Masses  in  public  have  a  right  to  be 
registered  as  owners  of  land  under  the  Local 
Registration  of  Title  (Ireland)  Act.  In  the 
Matter  of  Local  Registration  of  Title  (Ireland) 
A;t  aid  McRidmond 

Ch.  Div.,  3  N.  I.  J.  R.  147 

18. Practice  —  Notice  —  Rectification    of 

register,]  In  a  creditor's  administration 
suit  in  the  County  Court,  it  appeared  from 
the  Clerk  of  the  Peace's  certificate  that  the 
devisee  under  the  will  of  a  testator  was  entitled  to 
a  certain  farm,  which  was  registered  subject  to 
legacies,  but  not  to  debts,  and  that  debts  were 
incurred  by  the  testator,  and  there  were  no 
assets  except  the  farm.  The  land  had  been 
registered  in  the  local  registry  of  title  in  the  name 
of  the  devisee,  subject  to  legacies,  the  executor 
having  assented  to  the  devise.  Some  time 
previous  to  the  suit  being  instituted  the  devisee 
went  to  Canada,  and  notice  of  the  proceedings 
was  inserted  in  the  Canadian  papers,  to  which 
no  answer  was  obtained.  On  an  application 
that  the  register  be  rectified  by  including  the 
debts  as  a,  burden,  the  Court  held  the  notice  in 
the  suit  sufficient  for  the  purposes  of  this 
application,  and  rectified  the  register  by  making 
the  land  subject  to  the  payment  of  the  debts 
of  the  testator  as  ascertained  by  the  Chief 
Clerk's  certificate.  In  the  Matter  of  the  Local 
Registration  of  Title  (Ireland)  Act,  1891 

Madden,  J.,  4  N.  I.  J.  R.  100 

19. Practice — Registered  owner  a  lunatic 

not  so  found — Execution  of  transfer  by  Committee 
— Appointment  of  guardian — Lunacy  Regulation 
(Ireland)  Act,  1871  (34  Vict.,  c.  22),  ss.  68  and  69  ; 
Local  Registration  of  Title  (Ireland)  Act,  1891 
(54<fc  55  Vict.,  c.  66),  s.  75  (2).]  The  appoint- 
ment of  a  guardian  under  s.  75  (2)  of  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  is  not 
necessary  for  the  purpose  of  executing  a  transfer 
of  registered  land,  the  owner  of  which  is  a  person 
of  unsound  mind  not  so  found  by  inquisition,  a 
committee  of  his  estate  having  been  appointed 
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by  the  Lord  Chancellor.     Such  committee  is  a 
fit  and  proper  person  to  execute  such  transfer. 
He  Murphy  Ross,  J.,  [1918]  1 1.  R.  417 

20. Owner  a  person  of  unsound  mind — 

Refusal  of  Registrar  of  Titles  to  register  without 
order  of  Court — "  Purposes "  of  the  Act — 
Application  to  appoint  guardian.']  A  tenant - 
purchaser  of  a  small  farm  of  land  under  the 
Land  Purchase  Acts  failed  to  register  his  title 
under  the  Local  Registration  of  Title  (Ireland) 
Act,  1891,  during  his  life,  and  died  intestate. 
His  eldest  son  and  heir-at-law  predeceased  him, 
and  also  died  intestate,  a  married  man,  leaving 
him  surviving  the  applicant,  an  idiot  and  person 
incapable  of  managing  his  person  or  affairs. 
The  Court,  upon  a  verified  consent  of  the  pro- 
posed guardian  to  act,  and  upon  an  affidavit 
of  a  responsible  person  as  to  the  fitness  of  the 
proposed  guardian,  will  make  an  order  that  the 
Registrar  complete  the  registration.  In  re 
Callan  Ch.  Div.,  47  L  L.  T.  B.  235 

21. Premises  impressed  with  trust  lor 

parochial  purposes — Trustees  appointed  by  the 
Court — Right  to  register  as  owner.']  Premises 
which  had  been  occupied  by  successive  palish 
priests  were  purchased  under  the  Purchase  of 
Land  (Ireland)  Act,  1885,  by  the  then  parish 
priest.  After  his  death  the  premises  were 
declared  by  a  judgment  of  the  Master  of  the 
Rolls,  to  be  impressed  with  a  trust  for  parochial 
purposes,  and  trustees,  one  of  whom  was  the 
Roman  Catholic  Bishop  of  the  diocese,  were, 
by  order  of  the  Court,  appointed,  in  whom  the 
premises  were  vested : — Held,  that  the  trustees 
(though  not  trustees  for  sale)  should,  under 
the  special  circumstances  of  the  case,  be 
registered  as  owners  under  the  Local  Registra- 
tion of  Title  (Ireland)  Act,  1891.  In  re 
O'Doherty  Monroe,  J.,  [1894]  1  I.  R.  58 

22.  Priority — Transfer     of    interest     in 

lands — Registration  of  judgment  mortgage — Sub- 
sequent registration  of  transfer — Local  Registra- 
tion of  Title  {Ireland)  Act,  1891  (54  <fc  55  Vict., 
c.  66),  ss.  25,  35.]  Section  25  of  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  applies 
only  to  conveyances  prior  to  the  first  registra- 
tion, and  does  not  apply  to  transfers  of  registered 
land,  which  are  governed  by  section  35.  Under 
the  latter  section  >■.  transferee  acquires  no  title 
until  he  is  registered  as  owner,  and  his  title  does 
not  relate  back,  but  is  subject  to  burdens 
registered  prior  to  the  registration  of  his  title 
A  registered  owner  of  lands  entitled  to  a  beneficial 
interest  therein  transferred  the  lands  to  the 
defendant,  who  delayed  to  register  his  title. 
In  the  meantime  the  plaintiffs,  having  recovered 
judgment  against  the  registered  owner,  regis- 
tered their  judgment  in  the  Local  Registration 
of  Title  Office  a  few  hours  before  the  defendant 
was  registered  as  owner  : — Held,  by  the  Court  of 
Appeal  (affirming  the  decision  of  Barton,  J.) 
that  the  first  registered  owner  of  the  lands  had 
not  effectually  parted  with  the  beneficial  interest 
in  the  lands  at  the  date  of  the  judgment  and  its 
registration,  and  that,  consequently,  the  judg- 
ment   mortgage    charged    and    affected    such 
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interest  in  priority  to  the  title  of  the  defendant. 

Pirn  V.  Coyle 

Barton  J.,  App.,  [1907]  1  I.  R.  330,  334  ; 
41  I.  L.  T.  R.  10» 

23.  Priority  of  equities  not  entered  on 

register — Registered  owner — Sale  of  lands — 
Payment  of  purchase-money — Entry  into  posses- 
sion by  purchasers — Subsequent  deposit  of  land 
certificate  by  owner — Respective  rights  of  purchaser 
and  depositee — Priority — Local  Registration  of 
Title  (Ireland)  Act,  1891  (54cfc  55  Vict.,  c.  66), 
s.  81  (5).]  A.,  the  tenant  of  lands,  comprising 
70  acres,  purchased  the  interest  of  the  landlord 
in  the  same,  under  the  Land  Purchase  Acts, 
and  thereupon  advertised  portion  of  the  said 
lands,  consisting  of  15  acres,  for  sale  by  auction. 
On  May  23  B.  and  four  others  were  declared 
purchasers,  and  on  the  same  day  A.  was  regis- 
tered as  full  owner,  subject  to  the  annuity  to  the 
Land  Commission  and  to  equities.  The  condi- 
tions of  sale  stated  that  the  original  land 
certificate  had  not  been  issued  owing  to  a  block 
in  the  Local  Registration  of  Title  office — in  fact 
it  had  not  been  issued  at  the  date  of  the  auction — ■ 
and  stipulated  that  the  purchaser  should  pay 
the  purchase -money,  notwithstanding  the  non- 
issue  of  same.  B.  and  the  other  purchasers 
paid  the  purchase-money  to  A.  without  taking 
out  conveyances  or  lodging  a  caution  with  the 
registering  authority,  and  went  into  possession. 
The  land  certificate  was  signed  on  July  8,  and 
issued  to  4.  on  July  13,  and  on  the  latter  date 
he  deposited  it  with  C.  as  security  for  an  advance 
made  to  him  by  C.  An  action  was  instituted  by 
C.  against  B.,  and  the  other  purchasers  seeking 
to  have  the  amount  of  the  loan  declared  well 
charged  on  the  lands  purchased  by  them,  as  well 
as  on  'the  balance  of  the  70  acres  : — Held, 
that  A.  had  become  a  trustee  for  the  purchasers  ; 
that  as  between  these  purchasers  and  the 
depositee  of  the  land  certificate,  the  equity  of 
the  former  being  prior  in  point  of  time  should 
prevail,  and  that  the  purchasers  were  not  guilty 
of  any  negligence  through  not  having  registered 
their  titles  without  conveyances  or  lodged 
cautions  under  the  Local  Registration  of  Title 
(Ireland)  Act,  1891.  Held  also,  that  the  effect 
of  s.  21  (5)  of  the  the  Local  Registration  of 
Title  (Ireland)  Act,  1891,  was  not  to  place  th'?^ 
depositee  of  a  land  certificate  in  the  same  position 
as  the  registered  owner  of  a  charge,  and  that 
as  between  equities  not  entered  on  the  register 
priority  was  regulated  in  the  same  way  as 
before  the  Act  of  1891.  2'e»cfe  v.  Molyneux  and 
others  App.,   48   I.   L.   T.   R.  48 

24. Proceeds  of  freehold  registered  land 

applicable  as  realty  towards  payment  of  debts — 
Administration — Effect  of  Local  Registration  of 
Title  {Ireland)  Act,  1891  (54  *  55  Vict.,  c.  66)— 
Order  of  assets — Will — Construction — Mixed  fund 
of  real  and  personal  estate.]  A  testatrix  by  her 
Will  directed  her  executor  to  pay  all  her  debts, 
and  devised  and  bequeathed  to  him  all  her 
property  of  every  nature  and  kind  which  she 
should  be  possessed  of  at  the  time  of  her  death, 
making  him  universal  legatee  and  devisee,  and 
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directing  him  to  convert  all  her  said  property 
and  apply  same  for  Masses.    Testatrix's  assets 
included  a  farm  of  land  purchased  under  the 
Land  Purchase  Acts,   and  duly  registered  in 
testator's  name  under  the  provisions   of  the 
Local  Registration  (Ireland)  Act,  1891.    Testa- 
trix died  within  three  months  after  the  execution 
ol  the  will,  and  the  charitable  gift  failed  aa 
regards  testatrix's  land.     Questions  arose  as  to 
the  order  in  which  testatrix's  realty  and  per- 
sonalty should  be  applied  towards  the  payment 
of  debts : — -Held,  (1)  that  having  regard  to  the 
proviso  contained  in  section  86  (3)  of  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  the 
testatrix's  registered  lands  should  be  treated  as 
real  estate  for  the  purpose  of  asoertainiug  the 
order  in  which  the  real  and  personal  estate  of  the 
testatrix  were  respectively  applicable  towards 
the  payment  of  debts  ;  but  (2)  that  the  testatrix 
had  created  a  mixed  fund  for  the  payment  of 
debts,  consisting  of  all  the  realty  and  personalty 
of  which  she  was  possessed  at  her  death,  and  that 
the  debts  were  payable  out  of  the  realty  and 
personalty  pro   rata.       Luchcraft   v.    Pridham 
(48  L.  J.  Ch.  636)  distinguished.    Allen  v.  Oott, 
(L.  R.  7  Ch.  439)  applied.    Leonard  v.  Bowling 
Barton,  J.,  [1916]  1 1.  R.  359 

25. Receivership  deed — Registration  of  folio 

—Sectionib  (1)  {e)—Bules  of  lQ10,Order  IV.,  rule 
20.]  A  receivership  deed  should  be  registered  on 
the  folio,  as  bsing  a  burden  affecting  the  regis- 
tered land.  Be  M'Evoy,  a  Registered  Owner  of 
Land  Madden,  J.,  [1917]  1  I.  R.  168  ; 

51  I.  L.  T.  R.  37 
[Rectiflcation^Sce  also  Land  Purchase  Acts — 

Vesting  Order.] 
28.  — —  Rectification  of  register — Devolution 
of  interest  pending  registration — Practice.}  The 
Court  will  amend  the  register  when  it  appears 
that,  pending  the  completion  of  the  registration, 
there  has  been  a  devolution  of  interest.  Future 
practice  laid  down.     Re  Quigley 

Madden,  J.,  30  I.  L.  T.  R.  167 

27. Rectification  of  register — Mistake — 

Application  by  registered  owner — Local  Registra- 
tion of  Title  (Ireland)  Act,  1891,  ss.  34,  76  (1)  (2).] 
A  farm  of  land,  the  property  of  a  bankrupt, 
having,  by  ths  mistake  of  the  solicitor  who 
was  acting  for  the  assignees  of  the  bankrupt, 
been  registered,  in  the  name  of  the  official 
assignees  under  section  76  (1)  of  the  Act,  the 
intention  being  to  have  notice  of  the  presentation 
of  the  petition  entered  on  the  register,  the  official 
assignees  applied  under  section  34  to  have  the 
register  rectified  by  expunging  the  registra- 
tion : — Held,  that  they  were  entitled  to  the  order, 
without  prejudice  to  any  question  of  owner- 
ship of  the  lauds,  or  of  their  having  vested 
in  the  official  assignees.  In  re  Dowse's 
Estate 
Madden,  J.,  34 1.  L.  T.  R.  185  ;  1  N.  I.  J.  R.  19 

28. Rectification  — ■  Mistake  —  Vesting 

order — Erroneous  inclusion  of  land  in."]  Where 
a  small  plot  of  land  adjoining  the  holding  of  a 
tenant  purchaser,  and,  owing  to  a  mistake,  this 
plot  of  land  was  included  in  the  vesting  order  of 
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the  purchasing  tenant,  the  register  was  amended 

so  as  to  exclude  the  plot.    M'Kee's  Estate 

Madden,  J.,  41 1.  L.  T.  R.  11 

29. Rectification — Land     Commission — 

Jurisdiction — Amendment  ofjiated  and  registered 
purchase  agreement — Injury  to  third  party — 
Easement — Land  Law  Act,  1896,  s.  32  (3) — 
Local  Registration  of  Title  Act,  1891,  s.  34  (2),] 
Where  a  purchase  agreement,  duly  fiated  and 
registered,  reserved  a  right  of  way  over  the  land 
comprised  therein  in  favour  of  a  purchaser  from 
the  Land  Commission  of  an  adjacent  holding  : — 
Held,  reversing  the  decision  of  Wylie,  J.,  that 
there  was  no  jurisdiction  in  the  Land  Commission 
to  make  an  order  under  section  32  (3)  of  the  Land 
Law  (Ireland)  Act,  1896,  to  amend  the  agreement 
and  rectify  the  register  by  omitting  the  reserva- 
tion, inasmuch  as  same  could  not  be  done  without 
injury  to  the  person  in  whose  favour  the  right  of 
way  was  reserved,  within  the  meaning  of  sec- 
tion 34  (2)  of  the  Loeal  Registration  of  Title 
(Ireland)  Act,  1891.    In  re  Leonard's  Estate 

Wylie,  J.,  App.,  [1912]  1 1.  R.  212,  215  ; 
48  I.  L.  T.  R.  51 

30. Rectification  of  the  register — Sending 

down  to  Oounty  Court — Jurisdiction  of  County 
Court  Judge — Rateable  value  of  the  lands.]  Where 
there  was  a  controversy  as  to  the  ownership  of 
portion  of  lands  comprised  in  the  folio  to  lauds 
registered  under  the  Local  Registration  of  Title 
(Ireland)  Act,  1891,  and  one  of  the  parties 
claimed  that  the  lands  in  dispute  were  included 
in  the  folio  by  mutual  mistake,  and  on  that 
ground  sought  to  have  the  register  rectified  : — 
Held,  that  the  County  Court  Judge,  having 
jurisdiction  to  determine  the  question  of  mutual 
mistake,  and  the  rateable  value  of  that  portion 
of  the  lands  which  was  in  dispute  being  under 
£30,  the  question  ought  to  be  sent  down  to  the 
County  Court  Judge  to  hear  and  determine. 
In  re  O'Neill         Madden,  J.,  49  I.  L.  T.  R.  145 

31. Rectification  of  register — Land  Regis- 
try— Local  Registration  of  Title  (Ireland)  Act, 
1891  (54  S  55  Vict.,  c  66),  s.  34  (2)— Powers  of 
Land  Judge.']  The  Court  has  power  under 
section  34  of  the  Local  R3gi3tration  of  Title 
(Ireland)  Act,  1891,  to  decide,  as  between  the 
parties  to  an  instrument  or  transaction  regis- 
tered, any  question  which  may  arise  as  to  its 
construction  or  effect,  and  to  rectify  any  error 
which  may  have  ocoarred  in  the  course  of 
registration,  if  such  error  can  be  corrected  with- 
out injuriously  affecting  any  person  who  is  not 
a  party  to  the  instrument  or  transaction. 
Statement  of  the  protections  provided  by  the 
Act  for  persons  whose  interests  may  be  affected 
under  a  system  of  land  registry  with  conclusive 
title.     In  re  Michael  Walsh 

Madden,  J.,  [1916]  1 1.  R.  40  ;  50 1.  L,  T.  R.  14 

32.  - —  Rectification— ^me)i(imeM.e  of  fiated 
and  registered  purchase  agreement — Stranger's  land 
included  in  holding  vested  in  tenant  purchaser — • 
Local  Registration  of  Title  Act,  1891,  s.  34  (2) — 
Land  Law  (Ireland)  Act,  1896,  s.  32  (3).]  The 
decisions  of  this  Court  in  In  re  Wilson's  Estate 
(42  L  L.  T.  R.  122)  and  In  re  Leonard's  Estate 
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([1912]  1 1.  E.,  p.  215),  are  applicable  to  a  case 
where  land,  claimed  by  a  stranger  to  the  proceed- 
ings as  his  property,  has  been,  by  accident,  ne- 
glect, or  oversight,  included  in  the  premises 
vested  as  the  holding  in  the  tenant  purchaser  ; 
and  therefore,  if  there  be  a  bona  fide  dispute  as 
to  whether  the  premises  so  claimed  did  in  truth 
form  part  of  the  holding,  the  Land  Commission 
have  no  jurisdiction  through  the  Judicial  Com- 
missioner to  entertain  a  motion  under  section 
32  (3)  of  the  Land  Law  (Ireland)  Act,  1896,  to 
amend  the  fiated  agreement-  In  re  Hussey'a  Estate 
App.,  [1912]  1 1.  R.  473  ;  46  L  L.  T.  R.  248 

33. Rectification  of  map — Land  Registry 

■ — Practice — Section  34  of  the  Local  Registration 
of  Title  [Ireland)  Act,  1891  (54  cfc  55  Vict.,  c.  66)— 
Order  VI.,  rule  1.]  A  dispute  arose  between  the 
registered  owner  of  land  registered  under  the 
Local  Registration  of  Title  (Ireland)  Act,  1891, 
and  the  owner  of  turbary  rights  thereon  as  to  the 
plot  over  which  the  latter,was  entitled  to  exercise 
such  rights,  the  latter  contending  that  the  map 
was  incorrect  in  this  respect,  the  former  contend- 
ing that  there  was  no  mistake  : — Held,  that  the 
case  did  not  come  within  section  34  (2)  of  the 
Act,  or  Order  VI,,  rule  1  (1)  (o)  (ii)  of  the  rules 
made  thereunder,  and  that  accordingly  an 
application  to  the  Court  to  refer  the  question  to 
the  County  Court  was  misconceived.  Any  pro- 
ceeding taken  under  section  34  (1)  of  the  Act  on 
the  ground  of  fraud  or  mistake  should  be  by  an 
independent  proceeding  in  a  court  of  competent 
jurisdiction — in  the  present  case,  the  equity  side 
of  the  County  Court.     In  re  Buckley 

Madden,  J.,  [1917]  1  I.  R.  47 

34. Record  of  Title  Act  (Ireland),  1865, 

28  &  29  Vict.,  c.  88— Act,  54  &  55  Vict,  c.  66— 
Amending  register  —  Priority  of  charges  — 
Annuities  charged  on  land  recorded  in  Record  of 
Title — Registration  in  Registry  of  Deeds  only — 
Transfer  of  lands  to  Local  Registry  of  Title."]  On 
the  transfer  of  lands  from  the  Record  of  Titles 
to  the  Local  Registry  of  Title,  a  charge  of  £2,520 
in  favour  of  the  registered  owner  of  the  lands 
was  placed  upon  the  register,  and  it  appeared 
that  subsequent  to  the  creation  of  the  charge 
in  favour  of  himself  the  registered  owner  had 
executed  four  annuity  deeds,  charging  annuities 
of  £40  upon  the  lands,  which  deeds  had  not  been 
recorded  on  the  Record  of  Title,  but  registered 
in  the  Registry  of  Deeds,  and  which,  conse- 
quently did  not  appear  on  the  register  under 
the  Local  Registration  of  Title  when  the  lands 
had  been  transferred.  On  an  application  to 
amend  the  register  by  placing  thereon  the  four 
annuities  in  priority  to  the  charge  in  favour  of 
the  registered  owner,  it  was  ordered  that  the 
annuities  be  placed  upon  the  register,  not  in 
priority,  but  as  charged  upon  the  charge  of 
£2,520  as  well  as  on  the  lands.  Re  Weir, 
Deceased  Madden,  J.,  38  I.  L.  T.  R.  199 

35. Recorded  land — Local  Registration  of 

Title  (Ireland)  Act,  1891,  «.  18 — Land  recorded 
under  the  Record  of  Title  Act  (Ireland),  1865 
(28  &  29  Vict.,  c.  88) — Dealing  after  1st  January, 
1892— Rules,  21st   December,   1891,   Rule  20— 
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Vesting  order — Closing  of  record — Vendor  and 
purchaser — Duty  of  vendor — Objection  going  to 
root  of  title — Time  condition.]  An  order  under 
the  Trustee  Act,  1850  (13<fc  14  Vict.,  c.  60), 
appointing  new  trustees,  and  vesting  land  in 
them,  is  a  dealing  with  the  land  by  conveyance, 
mortgage,  or  otherwise,  within  the  meaning  of 
Rule  20  (Rules  of  December  21,  1891),  under 
the  Local  Registration  of  Title  (Ireland)  Act, 
1891  (54  &  55  Vict.,  c.  66).  Where,  after 
January  1,  1892,  there  has  been  such  a  dealing 
with  lan^  recorded  under  the  Record  of  Title 
Act  (Ireland),  1865  (28  &  29  Vict.,  c.  88), 
although  the  record  under  that  Act  has  not  been 
closed,  or  a  new  folio  opened  under  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  and 
the  Rules  thereunder,  the  recorded  owner  is 
precluded  from  dealing  with  the  land  under 
the  old  record,  and  from  recording  acts  there- 
under. Accordingly,  where  the  persons  re- 
corded as  owners  under  such  a  dealing,  without 
having  the  old  record  closed  or  a  new  folio 
opened,  agreed  to  sell  the  land  : — Held,  that 
they,  and  not  the  purchaser,  were  the  proper 
persons  to  procure  the  old  record  to  be  closed 
and  a  new  folio  opened ;  that  until  this  was 
done  they  had  no  title  to  give ;  and  that  an 
objection  on  this  ground  went  to  the  root  of 
the  title,  and  was  not  too  late,  though  not  made 
within  the  time  stipulated  for  objections.  In 
re  Carrige  and  M'DonnelVs  Contract 

V.-C,  [1895]  1  I.  R.  288  ; 
App.,  [1895]  1  I.  R.  296  ;  29  I.  L.  T.  252 

36. Redemption  of  fee-farm  rent — Local 

Registration  of  Title  {Ireland)  Act,  1891,  s.  22 — 
Redemption  of  Rent  {Ireland)  Act,  1891,  s.  1.] 
The  Redemption  of  Rent  (Ireland)  Act,  1891,  is 
a  "  Purchase  of  Land  (Ireland)  Act  "  within  the 
meaning  of  section  22  of  the  Local  Registration 
of  Title  (Ireland)  Act,  1891,  and  the  redemption 
of  a  fee-farm  rent  is  a  sale  of  "  land  "  within  the 
meaning  of  the  same  statute.  Keogh,  Orantor ; 
Kettle,  Grantee     Madden,  J.,  [1896]  1  I.  R.  285 

37. Registration  in  a  voluntary  case — 

Objections  by  persons  in  possession  allowed.] 
Where  the  applicant  for  first  registration  in  a 
voluntary  case  was  not  in  possession  of  the  lands 
or  in  receipt  of  the  rents  and  profits,  an  objection 
founded  on  possession  was  allowed  by  the 
Registrar.  Re  Vandeleur  v.  Sloans  and  others 
49  I.  L.  T.  R.  206 

38. Registration   subject   to    rights   or 

e([va.ties— Ascertainment  of  burdens.]  Where  the 
title  of  a  tenant-purchaser  is  registered  under  the 
provisions  of  the  Local  Registration  of  Title  Act, 
1891,  "  subject  to  equities,"  and  where,  on  the 
application  of  the  registered  owner,  the  Regis- 
tering Authority,  under  section  29  (4)  of  the  Act, 
ascertains  and  enters  on  the  register  burdens 
created  by  such  a  tenant-purchaser  prior  to  the 
acquisition  by  him  of  the  fee-simple,  those 
burdens  affect  the  fee-simple  ;  and  the  powers 
of  the  owners  of  those  burdens,  including  the 
power  of  sale  of  a  mortgagee,  will  operate  on  the 
fee-simple.     In  re  Purvis 

Madden,  J.,  [1907]  1  I.  R.  447 
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39. Registration  subject    to   equities — 

Jurisdiction  of  Registering  Authority  to  cancel 
Note  as  to  Equities  where  no  burdens  to  be  entered — 
Statute  of  Limitations — Legacy  charged  on  land — 
Express   trust — Beal  Property   Limitation   Act, 
1874  (37  &  38  Vict.,  c.  57),  ss.  8,  \Q~Trustee 
Act,  1888  (51  <fc  52  Vict.,  c.  59),  s.  i— Judicature 
(Ireland)  Act,  1877  (40  <b  41  Vict,  c.  57),  s.  28  (2) 
— Local  Registration  of  Title  {Ireland)  Act,  1891 
(54  &  55  Vict.,  c.  66),  «.  29.]    Section  29  (2)  of 
the  Local  Registration  of  Title  (Ireland)  Act, 
1891,  provides  for  dispensing,    on    first    regis- 
tration of  a  person  as  owner  of  lands  purchased 
under  the  Land  Purchase  Acts,  with  the  ascer- 
tainment of  burdens  arising  from  the  interest 
vested  in  the  purchaser  being  deemed  a  graft 
upon  his  previous  interest,  in  which  case  (sub- 
section 3)  the  registering  authority  is  to  note 
on  the  register  that  the  registration  is  made 
subject  to  equities  arising  from  the  interest 
vested  in  the  purchaser  being  deemed  such  graft. 
By  sub-section  4  the  registered  owner  may  apply 
to  the  registering  authority  to  ascertain  and 
enter  on  the  register  any  burdens  the  ascertain- 
ment of  which  may  have  been  so  dispensed 
with,  and  the  registering  authority  "  shall  there- 
upon ascertain  and  enter  such  burdens  on  the 
register,  and  shall  cancel  such  note  as  aforesaid." 
HeU,  that  the  registering  authority  has  juris- 
diction to  cancel  the  note  as  to  equities,  not 
merely    where    burdens    are    ascertained    and 
entered,  but  also  where  it  appears  that  there 
are  no  burdens.     A  testator  left  a  farm  to  A., 
adding, "  I  direct  that  he  shall  pay  the  following 
legacies  which  I  hereby  charge  upon  my  said 
farrfi,"  the  legacies  being  set  out.     He  appointed 
A.  sole  executor.     The  testator  died  in  1891,  and 
A.  proved  the  will,  and  went  into  possession  of 
the  farm.     He  subsequently  purchased  it  under 
the   Land  Purchase   Acts,   and,   in    1905,   was 
in   the    Land    Registry   as    owner. 


subject  to  equities.  A.  died,  having  devised  the 
lands  to  B.,  and  appointed  B.  executor.  No 
payment  had  ever  been  made  on  account  of 
the  legacies,  or  any  acknowledgment  given  in 
respect  of  them.  There  were  no  other  charges 
on  the  lands.  B.  applied  to  the  registering 
authority  to  have  the  note  as  to  equities  can- 
celled : — Held,  that  the  legacies  were  not 
secured  by  an  express  trust ;  that,  even  if  they 
had  been  so  secured,  the  claims  of  the  legatees 
were  barred  as  against  the  lands  by  section  10 
of  the  Real  Property  Limitation  Act,  1874,  and 
that  B.  was  entitled  to  have  the  note  as  to 
equities  cancelled.     In  re  Hazlette 

App.,  [1915]  1  I.  R.  285 

40. Registered  land — Subdivision  without 

consent  of  Land  Commission — Local  Registration 
of  Title  (Ireland)  Act,  1891  (54  <fc  55  Vict.,  c.  66, 
ss.  35,  38 — Registration  of  title  of  subdivided 
portion.]  The  owner  of  land  registered  under  the 
Local  Registration  of  Title  (Ireland)  Act,  1918, 
subject  to  a  purchase  annuity,  assigned  portion 
thereof  to  a  transferee  without  the  consent  of 
the  Land  Commission  : — Held,  reversing  the 
decision  of  Ross,  J.  ([1917]  1  I.  R.  361)  that  the 
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transferee  was  entitled  to  have  his  title  to  the 
land  so  transferred  registered  under  the  Act,  but 
that  such  registration  would  not  affect  the  over- 
riding power  of  sale  conferred  upon  the  Land 
Commission  in  such  case.    In  re  Geoghegan 

App.,  [1917]  1 1.  R.  361 ;  [1918]  1 1.  R.  188; 
52  I.  L.  T.  R.  105 
41.  —-  Registration  of  judgment  mortgages 
— Dtdy  of  registering  authority — 54  <fc  55  Vict., 
c.  66,  s.  21.]  The  Registrar  of  Titles,  acting 
pursuant  to  the  Local  Registration  of  Title 
(Ireland)  Act,  1891,  is  bound  to  accept  the 
affidavit  of  a  judgment  creditor  seeking  to 
register  a  judgment  against  the  interest  of 
an  owner  of  registered  land,  except  only  in  a, 
case  in  which  the  ownership  of  the  lands  as 
stated  in  the  affidavit  is,  on  the  face  of  it,  dis- 
placed by  the  register  or  other  documentary 
evidence  connected  therewith.  A  judgment 
creditor  applied  under  the  Local  Registration  of 
Title  Act  for  the  registration  of  a  judgment  as  a 
burden  against  the  interest  of  the  registered 
owner  of  the  lands.  The  registration  was 
objected  to  by  the  registered  owner  on  the 
ground  that  the  lands  had  been  purchased  by 
him  as  an  evicted  tenant  entitled  to  the  pro- 
tection afforded  by  section  11  (2)  of  the  Evicted 
Tenants  (Ireland)  Act,  1907 : — Held,  that  it 
was  the  duty  of  the  Registrar  in  his  ministerial 
capacity  to  enter  the  judgment  as  a  burden  on 
the  lands  without  prejudice  to  the  right  of  the 
registered  owner  to  seek  to  remove  the  blot  on 
the  title  by  subsequent  proceedings  in  manner 
provided  by  the  rules  made  pursuant  to  the 
Local  Registration  of  Title  Act.     In  re  Phelan 

Madden,  J.,  [1912]  1  I.  R.  91  ;  45  I.  L.  T.  198 

42. Reversion  in  Grown  under  Letters 

Patent — Base  fee — Fee-farm  grant — Local  Regis- 
tration of  Title  (Ireland)  Act,  1891,  s.  29  (1).] 
Lands  were  granted  by  letters  patent  to  the 
ancestor  of  the  Marquis  of  Ormond,  leaving  a 
reversion  in  the  Crown.  By  certain  private 
Acts  of  Parliament  the  grantees  were  enabled 
to  sell  or  lease  the  land  by  fee-farm  grant.  The 
interest  of  a  grantee  under  one  of  the  fee-farm 
grants  was  sold  through  the  Land  Commission, 
and  the  tenant  purchaser  applied  to  be  regis- 
tered discharged  from  equities  (i.e.,  the  rever- 
sion in  the  Crown): — Held,  that  the  reversion 
in  the  Crown  was  still  subsisting,  and  should  be 
entered  upon  the  register.     Re  Costello 

Madden,  J.,  33 1.  L.  T.  R.  73 

43. Sale   by   personal    representative — 

Land  Registry  Orders  and  Rules,  1910 ;  Order  IV., 
rules  4  and  6 — Full  money  consideration.]  J.  F., 
a  registered  owner  of  land,  died  intestate, 
leaving  M.  F.,  his  widow,  and  a  number  of 
children  his  next-of-kin  him  surviving.  M.  F. 
took  out  a  grant  of  administration  to  the  per- 
sonal estate  of  /.  F.,  and  subsequently  executed 
a  deed  of  transfer  of  the  registered  lands  to  her 
eldest  son,  T.  F.,  in  consideration  of  a  sum  of 
money  acknowledged  as  paid  to  M.  F.  by  K.  B. 
"  by  way  of  fortune  on  her  marriage  "  with  T.  F., 
and  in  con^iideration  of  certain  rights  of  residence 
and  maintenance  reserved  by  the  deed.     The 
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deed  was  executed  by  M.  'F.  as  personal  repre- 
sentatiye  of  the  deceased  owner,  and  as  beneficial 
owner  of  every  estate  and  interest  in  the  lands 
to  which  she  was  entitled.  Certain  of  the  children 
also  joined  in  the  deed  to  testify  their  consent  to 
the  assignment,  but  others  of  them,  who  were 
either  abroad  or  minors,  were  not  parties.  T,  F. 
married  K.  B.,  and  subsequently  applied  to  be 
registered  as  transferee  : — Held,  by  the  Court  of 
Appeal,  affirming  the  decision  of  Madden,  J.,  that 
the  sale  was  not  one  by  a  personal  representative 
for  full  money  consideration  within  Order  IV., 
rule  5,  of  the  Rules  of  September  1,  1910  ;  that 
the  Registrar  of  Titles  was  entitled  to  require  the 
shares  of  all  the  next-of-kin  to  be  accounted  for, 
and  to  postpone  the  registration  of  the  transfer 
until  these  rules  were  complied  with.  In  re 
Fitemaurice  Estate  App.,  [1918]  1  I.  R.  33  ; 

52  I.  L.  T.  B.  37 

44. Sale  by  one  only  of  several  joint 

personal  representatives — Befusal  of  Registrar  of 
Titles  to  register  title  of  pwrchaser — Case  stated  for 
Court.1  A  registered  owner  of  lands  of  small 
value  by  his  will  directed  the  two  executors 
thereof  to  sell  said  lands.  One  executor  only 
proved,  and  he  sold  the  said  lands  without  the 
authority  of  the  Court.  The  Registrar  of  Titles 
refused  to  register  the  title  of  the  purchaser. 
The  Court,  upon  a  case  stated  in  accordance 
with  rule  15  of  the  Consolidated  Rules  made  in 
pursuance  of  the  Act,  and  in  accordance  with 
section  14  (2)  of  the  Act,  and  upon  proof  of  the 
fact  that  the  executor  who  had  not  proved  had 
disregarded  repeated  requests  that  he  should 
sign  a  renunciation  of  probate,  made  an  order 
that  the  Registrar  should  complete  the  registra- 
tion of  the  purchaser's  title  on  the  signature  of 
the  executor  who  had  proved.  Gurry's  Estate 
Madden,  J.,  44 1.  L.  T.  R.  66 

45. Sale  of  portion  only  of  registered 

land — Abortive  proceedings  for  sale — Solicitors 
Memuneration  Act,  1881 — Scale  of  fees  and  costs."] 
On  a  sale,  or  abortive  sale,  of  portion  only  of 
registered  land  the  solicitor  for  the  purchaser  or 
would-be  purchaser  is  entitled  to  remuneration 
as  provided  in  the  schedule  of  fees  in  proceedings 
before  the  Land  Judge,  and  the  scale  of  fees  and 
costs  allowed  in  proceedings  under  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  does  not 
apply  at  all,  except  in  so  far  as  it  incorporates 
the  schedule  of  fees  in  proceedings  before  the 
Land  Judge.  Donegal  County  Council  v.  Wilson 
and  Simms  Madden,  J.,  44 1.  L.  T.  R.  62 

46. Sale    of    registered    land — Personal 

representative — "  As  beneficial  owner."']  Where 
the  widow  and  administratrix  of  an  intestate 
conveys  registered  land  "  as  beneficial  owner," 
the  words  "  as  beneficial  owner  "  do  not  restrict 
the  effect  of  the  conveyance,  but  the  whole  estate 
and  interest  of  the  intestate  passes  thereby. 
Me  Earl  Fitzwilliam 

Madden,  J.,  41 1.  L.  T.  R.  143 

47. Service   out   of  the   jurisdiction — 

Motion  on  notice — Direction  for  advertisements 
where  address  of  registered  owner  is  unknown.'] 
J^  D.  applied  for  leave  to  issue  and  serve  out  of 


LAND  REGISTRY — continued. 
the  jurisdiction  a  notice  of  motion  under  Order 
IV.,  rule  28,  Land  Registry  Rules.  The  notice  of 
motion  was  brought  under  section  52  of  the 
Local  Registration  of  Title  (Ireland)  Act,  1891. 
J.  D.  claimed  a  prescriptive  title  to  the  lands  and 
sought  to  have  the  registration  of  L.  D.  cancelled 
and  have  his  own  name  substituted  as  owner  on 
the  folio.  L.  D.  had  emigrated  to  America  in 
1913,  his  last  known  address  was  in  Philadelphia 
and  his  present  whereabouts  were  unknown : — 
Held,  that  in  a  proper  case  the  Court  will  order 
service  through  the  notice  office  out  of  the  juris- 
diction, and  may  direct  advertisements  in  the 
local  newspapers  when  the  address  of  the 
registered  owner  is  unknown.  The  Court  will 
allow  a  reasonable  time  for  appearance,  and  will 
give  the  date  of  hearing  of  a  notice  of  motion 
accordingly.  Land  Registry  Rules,  Order  VI., 
rule  9  (1),  (7),  considered.  Devlin  v.  Devlin 

Ross,  J.,  52  I.  L.  T.  R.  36 

48. Transfer  from  registered   owner — 

Loss  of  transfer  deed — Practice.]  Where  a  deed, 
by  which  a  registered  owner  of  land  transferred 
his  interest  in  the  registered  land  to  another, 
has  been  lost,  the  Court,  on  an  ex  parte  motion 
by  the  transferee  with  evidence  of  the  execution 
of  the  deed  and  of  its  loss,  and  on  the  production 
of  a.  draft  or  copy  thereof,  wiU,  in  a  proper 
case,  allow  the  transferee  to  be  registered  as 
owner.     Be  Gallagher     K.  B.,  45  I.  L.  T.  R.  269 

49. Valuation  under  Intestates  Estates 

Act,  1890 — Lands  purchased  under  the  Land  Pur- 
chase {Ireland)  Acts  —  Intestacy  —  Registration 
after  death  of  owner — Land  Law  {Ireland)  Act, 
1896,  s.  32  (4) — Realty  or  personalty — Valuation 
under  the  Intestates  Estates  Act,  1890  (53  &  54 
Vict,  V.  29) — Jurisdiction.]  On  appeal  from  a 
decision  of  the  Registrar  of  Titles  refusing  to 
amend  the  registry  and  register  an  applicant  as 
full  owner  of  certain  freehold  registered  land,  the 
Court  has  no  jurisdiction  except  in  a  very  clear 
case  and  when  the  assets  are  under  £500  to 
determine  the  proper  method  of  valuation  of 
those  lands  for  administration  purposes  under 
the  Intestates  Estates  Act,  1890.  In  re  Kelly 
Madden,  J.,  49  I.  L.  T.  R.  71 

50. Vendor  and  purchaser — Registration 

of  vendor's  title — Costs — Lands  Clauses  Consoli- 
dation Act,  1845  (8  £&  9  Vict.,  c  18),  s.  82— 
"  Costs  of  conveyance."]  A  railway  company 
purchased  under  their  compulsory  powers  part 
of  lands  bought  by  the  owner  under  the  Land 
Purchase  Acts  subject  to  an  annuity  payable 
to  the  Land  Commission.  The  vendor  had  not 
registered  his  title  to  the  lands  pursuant  to  the 
Local  Registration  of  Title  Act,  1891,  and  the 
company  required  this  to  be  done,  and  the  title 
was  registered  by  the  owner  accordingly : — 
Held,  that  the  company  was  bound  to  bear  the 
cost  of  such  registration  as  "  costs  of  convey- 
ance "  under  section  82  of  the  Lands  Clauses 
Consolidation  Act,  1845.  In  re  Belfast  and 
Northern  Counties  Railway  Co.  ;  Ex  parte 
Gilmore  M. R.,  [1895]  1 1. R.  297;  29I.L.T.R.53 

51. Vendor    and   purchaser — Ownership 

not   registered — Condition  prccludiiig   purchaser 
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from  objecting  by  reason  of  non-registration — 
Validity  of  contract — Local  Registration  of  Title 
{IreUnd)  Act,  1891  (54  di  55  Vict.,  c.  66),  ss. 
22,  25,  29.]  In  a  contract  by  a  vendor  for  the 
sale  of  land,  subject  to  the  compulsory  pro- 
visions of  the  Local  Registration  of  Title  Act, 
1891,  but  unregistered,  a  condition  of  sale  pre- 
cluding the  purchaser  from  requiring  registra- 
tion is  binding  on  him.  The  purchaser  has 
power  to  register  the  title  himself.  In  re 
Mitchell  and  M'Elhinney's  Contract 

M.  R.,  [1902]  1 1.  R.  83  ;  36 1.  L.  T.  R.  53  ; 
2  N.  I.  J.  R.  171 

52. Will — Construction  ot—Gift  of  realty 

and  personalty  to  "  A.  for  life,  and  after  his  death 
to  his  issue  " — Estate  tail — Estate  for  life — Land 
Law  (Ireland)  Act,  1896  (59  tfc  60  Vict.,  c.  47), 
s.  32  (4) — Devise  of  freehold  registered  land  sold 
under  Land  Purchase  Acts — Effect  of  Local  Regis- 
tration  of  Title  (Ireland)  Act,  1891—54  *  55 
Vict.,  c.  66.]  A  testator  bequeathed  four  farms 
of  land  held  by  him  from  year  to  year  to  trustees 
in  trust  for  "A.  for  his  life,  and  after  his  death 
for  his  issue  lawfully  begotten."  The  testator 
afterwards  purchased  the  fee-simple  of  two  of 
the  farms  under  the  Land  Purchase  Acts,  and 
was  registered  as  full  owner  thereof  under  the 
Local  Registration  of  Title  (Ireland)  Act,  1891 : — 
Held,  that  A.  took  an  estate  tail  in  the  registered 
lands,  and  an  estate  for  life  in  the  lands  held 
from  year  to  year.  Freehold  registered  land 
sold  under  the  Land  Purchase  Acts  is  real  estate, 
and  is  subject  to  the  ordinary  rules  of  law  as  to 
the  disposition  of  real  estate,  although  it  vests 
in  the  personal  representative  of  the  registered 
owner  as  if  it  were  a  chattel  real,  and  (in  the  case 
of  intestacy)  the  beneficial  interest  in  it  devolves 
as  if  it  were  personal  estate.  The  provision  in 
section  32  (4)  of  the  Land  Law  (Ireland)  Act, 
1896,  that  "  an  agreement  for  purchase,  a 
vesting  order,  or  fiat  shall  not  operate  to  convert 
the  interest  of  the  purchaser  into  real  estate," 
merely  provides  for  and  deals  with  the  interval 
between  (a)  the  agreement  for  purchase,  vesting 
order  or  fiat,  and  (6)  the  registration  under  the 
Local  Registration  of  Title  Act,  1891.  In  re 
Longvjorth,  Deceased  :  Longworth  v.  Campbell 
M.  R.,  [1910]  1 1.  R.  23 ;  36  I.  L.  T.  R.  53 

53. Registrar   of  Titles— Clerk   of   the 

Crown  and  Peace — East  and  West  Siding  of  the 
County  of  Cork — Biding  separate  counties — ■ 
Relation — Qtw  warranto — Order  in  Council — 
County  Officers  and  Courts  (Ireland)  Act,  1877 
(40  <fc  41  Vict,  c.  56,  s.  S)— Petty  Sessions  Clerks 
and  Fines  act,  1878  (41  ofc  42  Vict.,  ti.  69), 
s.  12 — Local  Registration  of  Title  (Ireland)  Act 
(54  dk  55  Vict,  c.  66),  «.  4  (5).]  By  the  Local 
Registration  of  Title  (Ireland)  Act,  1891,  s.  4  (5), 
each  local  office  shall  be  under  the  management 
and  control  of  the  Olerk  of  the  Crown  and  Peace 
of  the  county,  except  in  certain  cases  not 
material.  The  County  of  Cork  is  divided  into 
two  ridings,  the  East  Riding  and  West  Riding, 
and,  under  the  powers  conferred  by  the  County 
OfBcers  and  Courts  (Ireland)  Act,  1877,  and  the 
Petty  Sessions  Clerks  and  Fines  Act,  1878,  by 
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Order  in  Council,  dated  March  1,  1879,  reciting 
that  the  offices  of  Clerk  of  the  Crown  for  the 
County  of  the  City  of  Cork,  Clerk  of  the  Crown  for 
the  County  of  Cork,  and  Clerk  of  the  Peace  for  the 
County  of  Cork,  were  then  vacant,  and  that  the 
Clerk  of  the  Peace  for  the  County  of  the  City  of 
Cork  was  willing  to  accept  the  office  of  Clerk  of 
the  Crown  for  the  county  of  the  city,  and  it  being 
deemed  expedient  that  the  offices  should  be 
united,  it  was  directed  that  the  offices  of  Clerk  of 
the  Crown  and  Clerk  of  the  Peace  for  the  County 
of  the  City  of  Cork,  and  the  office  of  Clerk  of  the 
Crown  and  Peace  for  the  East  Riding  of  the 
County  of  Cork,  should  from  thenceforth  be  and 
remain  united,  under  the  style  and  title  of  Clerk 
of  the  Crown  and  Peace  for  the  County  of  the 
City  of  Cork  and  East  Riding  of  the  County  of 
Cork ;  and  it  was  further  directed  that  the  offices 
of  Clerk  of  the  Crown  and  of  Clerk  of  the  Peace  of 
and  for  the  West  Riding  of  the  County  of  Cork 
should  be  tmited,  "  under  the  style  and  title  of 
Clerk  of  the  Crown  and  Peace  of  and  for  the 
County  of  Cork."  When  a  vacancy  occurred  in 
the  office  of  Local  Registrar  of  Titles  for  the 
County  of  Cork  by  the  death  of  O'G.,  Clerk  of  the 
Crown  and  Peace  of  and  for  the  County  of  the 
City  of  Cork  and  the  East  Riding  of  the  County 
of  Cork,  his  successor  in  the  latter  office,  W.,  was 
appointed  by  the  Lord  Chancellor  "Local  Regis- 
trar of  Titles  in  Cork,  in  place  of  the  late  O'O." 
F.,  who  at  the  time  fiUed  the  office  of  Clerk  of  the 
Crown  and  Peace  of  and  for  the  West  Riding  of 
the  County  of  Cork,  under  the  style  and  title  of 
Clerk  of  the  Crown  and  Peace  of  and  for  the 
County  of  Cork,  claimed  the  office  of  Local 
Registrar  of  Titles  as  being  the  person  referred 
to  in  the  provision  of  the  Local  Registration  of 
Title  (Ireland)  Act,  1891,  that  each  local  office 
shall  be  under  the  management  and  control  of 
the  Clerk  of  the  Crown  and  Peace  for  the 
county : — Held,  that,  although  the  Local  Regis- 
tration of  Title  (Ireland)  Act,  1891,  does  not  of 
itself  contain  any  definition  clause  indicating  that 
"  county  "  may  include  riding  of  a  county,  still, 
upon  the  reading  of  the  County  Officers  and 
Courts  (Ireland)  Act,  1877,  and  the  Petty 
Sessions  Clerks  and  Fines  Act,  1878,  the  word 
"  county  "  is  to  be  treated  as  so  defined  in  the 
Local  Registration  of  Title  Act,  for  the  purpose 
of  which  the  two  ridings  of  the  County  of  Cork 
are,  accordingly,  to  be  treated  as  two  separate 
counties.  Held,  therefore,  that  the  words  of  the 
Order  in  Council  of  March  1,  1879,  giving  to 
the  Clerk  of  the  Crown  and  Peace  for  the  West 
Riding  of  the  County  of  Cork  the  style  and 
title  of  Clerk  of  the  Crown  and  Peace  of  and  for 
the  County  of  Cork,  under  which  F.  claimed  the 
office  of  Registrar  of  Titles  for  the  whole  County 
of  Cork,  were  of  no  effect,  and  that  F.  held  no 
more  extended  office  than  that  of  Clerk  of  the 
Crown  and  Peace  for  the  West  Riding  of  the 
County  of  Cork.  Held  also  that  the  local  office 
in  the  County  of  the  East  Riding  of  Cork  should 
be  under  the  control  and  management  of  W.,  and 
that  the  local  office  in  the  County  of  the  West 
Riding  of  Cork  should  be  under  the  control  and 
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management  of  F.,  unless,  in  the  opinion  of  the 
Lord  Chancellor,  F.  was  not  qualified  to  discharge 
the  duties  of  the  office.  Hdd  also  that  F., 
although  failing  as  to  the  full  extent  of  his  claim, 
had  such  an  interest  in  the  subject-matter  as  to 
constitute  him  a  complete  relator  to  file  an 
information  in  the  nature  of  a  quo  warranto 
against  W.     S.  (Fitzgerald)  v.  WigU 

K.  B.,  [1909]  2  I.  R.  412 
LAND  REGISTRY— Sale  by  executor— Concur- 
rence of  joint  executor  dispensed  with 
by  Court  1  N.  L  J.  R.  184 

LANDED  ESTATES  COURT  CONVEYANCE— 

Memorial — Evidence 

[1908]  1  I.  R.  135, 139 
See  Memorial. 

LANDLORD — Irish  Land  Commission  as — Eject- 
ment by  [1918]  2  L  H.  231,  244  ; 
52  I.  L.  T.  R.  45 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    16. 

Eesiding  in  house  47  I.  L.  T,  R.  198 

See  Parliament — Franchise.    78. 


DLORD  AND  TENANT. 

Col. 

Action  fob  Recovery  of  Land 
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Agistment 

1181 

AOKEEMENT         .           -           . 

1181 

Assignment 

1182 

Demand  of  Possession 

. 

1184 

Disclaimer 

1185 

Distress 

- 

1185 

Landlord  and  Tenant  Act, 

1870 

1185 

Lease 

1189 

Liabluty  of  Landlord 

1226 

Notice  to  Quit 

1226 

Possession 

1229 

Rates 

-  1230 

Rent 

. 

1230 

Restitution     - 

-  1237 

SBctmiTY  for  Costs 

1238 

Summary  Jurisdiction 

-  1238 

Surrender 

. 

1238 

Ulster  Custom 

1242 

Use  and  Occupation 

1245 

LANDLORD    AND    TENANT— ACTION    FOR 
RECOVERY  OF  LAND. 

(a)  Non-payment  of  Rent. 
1.  Amount  due  —  Statute  of  Limi- 
tations— No  appearance  by  defendant,]  In  an 
ejectment  for  non-payment  of  rent  the  amount 
of  rent  to  be  ascertained  to  be  "  due  "  by  the 
Land  Act,  1860,  must  be  "  due  and  recoverable," 
and  it  is  the  duty  of  the  Judge  to  ascertain  how 
much  is  "  due  and  recoverable,"  even  though 
there  is  no  appearance  for  the  defendant.  In 
ascertaining  this  amount  in  such  a  case  the  Judge 
should  take  into  consideration  the  Statute  of 
Limitations,  if  applicable.  Percival  v.  Dunne 
(8  I.  C.  L.  App.  V.)  approved  and  followed. 
Watt,  Appellant ;  Malseed,  Respondent 

Ex.,  28  I.  L.  T.  R.  79 


LANDLORD    AND    TENANT— ACTION    FOR 
RECOVERY  OF  LAND — continued. 

2. Caretaker — Under  section  7  of  Act  of 

1887 — Power  to  prosecute  for  trespass.']  Where 
A.,  a  tenant,  had  been  evicted  for  non-payment 
of  rent,  and  was  served  with  the  usual  notices 
under  section  7,  Land  Law  (Ireland)  Act,  1887, 
making  him  a  caretaker,  and  B.  entered  on  the 
lands  and  sowed  oats,  and  on  a  subsequent 
occasion  reaped  and  carried  away  the  crops : — 
Held,  that  A.,  although  a  caretaker,  was  only  a 
caretaker  for  the  purposes  of  procedure,  as 
between  himself  and  his  landlord,  and  was 
rightly  entitled  to  maintain  any  action  for  tres- 
pass against  a  wrongdoer.  Hegarty  v.  Dillon 
App.,  32 1.  L.  T.  R.  151 

3. Caretaker   notice — Cost   of  service — 

50  <fc  51  Vict.,  c.  33,  s.  7.]  The  party  en- 
titled to  redeem  a.  holding  where  a  decree  in 
ejectment  for  non-payment  of  rent  has  been 
recovered,  and  where  the  notices  prescribed  by 
section  7  of  the  Land  Law  (Ireland)  Act,  1887, 
have  been  served,  can  redeem  without  payment 
of  any  costs  incurred  in  the  service  of  the 
notices.     M'Criary  v.  Harvey 

Cir.  Cas.,  Murphy,  J.,  28  I.  L.  T.  R.  150 

4. Caretaker  notice  —  Execution  —  Sec- 
tion 12  of  Land  Law  (Ireland)  Act,  1896 — 
Portion  of  holding  in  hands  of  immediate  land- 
lord.] A  caretaker's  notice  under  section  7  of 
the  Land  Law  (Ireland)  Act,  1887,  is  the  proper 
method  of  execution  of  a  judgment  in  ejectment 
for  non-payment  of  rent  against  an  immediate 
landlord  "  who  retains  portion  of  a  holding  in 
his  own  hands,  but  has  let  the  remainder  to 
under-tenants,  entitled  to  retain  possession  as 
immediate  tenants  to  the  head  landlord  under 
section  12  of  the  Land  Law  (Ireland)  Act,  1896. 
Craig  v.  H'Cullagh  and  Baird 

Q.  B.,  [1900]  2  I.  R.  136  ;  33 1.  L.  T.  R.  162 

5. Caretaker  notice — Extension  of  time 

for  filing  affidavit  of  service  of  notice  after 
judgment — Land  Law  (Ireland)  Act,  1887,  s.  7 — 
Bules,  Sept.,  1887,  rr.  4,  5 — Judicature  Rules,  Or. 
LVII.,  r.  6.]  Rules  made  under  the  Land  Law 
(Ireland)  Act,  1887,  having  been  made  in  pur- 
suance of  the  Judicature  Act,  the  Court  may 
extend  the  time  for  filing  an  affidavit  of  service  of 
notice  after  judgment  in  ejectment,  as  required 
by  section  7  of  that  Act.  Lord  Howth  v.  Tormey 
K.  B.,  35  I.  L.  T.  R.  56 

6. Caretaker    notice — Farm    of    notice 

and  summary  —  Statement  of  rent  due  —  More 
than  two  years'  rent  due — Land  Law  (Ireland) 
Acts,  1887  and  1896  (50  &  51  Via.,  c.  33, 
s.  7  ;  59  ife  60  Vict.,  c.  47,  «.  16.]  In  an 
ejectment  for  non-payment  of  rent  when 
more  than  two  years'  rent  is  due,  the  full  amount 
of  rent  due  may  be  set  out  in  the  caretaker  notice 
served  under  section  7  of  the  Act  of  1887, 
notwithstanding  that  the  notice  contains 
no  reference  to  the  privilege  conferred  on 
the  ten.ant  by  section  16  of  the  Act  of  1896, 
on  payment  of  two  years'  rent.  Heath  v 
CuUen 

App  .  [19031  2 1.  R.  503  ;  37  I.  L.  T.  R.  85  ; 
3  N.  I.  J.  R.  162 
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7. Caretaker   notice-'  Invalidity    of  — 

Amount  to  be  inserted  in  the  notice  under  the  Act 
of  1887  as  payable  for  redemption — Restitution 
under  ike  Act  of  1896 — Sale  of  tenancy— Party 
acting  on  a  decree  subsequently  reversed — Tres- 
pass— Land  Law  (^Ireland)  Act,  1881,  s.  IZ—Land 
Act,  1887,  s.  7—  Land  Act,  1896,  «.  16.]    A., 
having   obtained   a   decree   for  possession,   in 
■which  the  amount  due  was  stated  as  a  sum 
amounting  to  about  two  and  a  half  years'  rent, 
against  B.,  served  him  with  the  usual  notice 
under  section  7  of  the  Act  of  1887,  in  which 
the  amount  named  in  the  decree  was  set  out  as 
the   amount   "  payable    for    redemption."     B. 
made  no  efEort  to  redeem  within  six  months  of 
the  service  of  this  notice,  but  subsequently  pur- 
ported to  make  an  assignment  of  his  tenancy 
to  G.     A.  obtained  a  decree  in  ejectment  on  the 
title  against  B.  and  G.  at  the  Quarter  Sessions, 
and  took  possession  under  it,  but  the  decree 
being  afterwards  reversed  by  the  Judge  of  Assize 
on  the  ground  that,  having  regard  to  section  16 
of  the  Act  of  1896,  the  sum  stated  in  the  notice 
under  the  Act  of  1887  as  "  payable  for  re- 
demption "  should  have  been  two  years'  rent, 
and,  therefore,  the  notice  was  bad  : — Held,  that 
B.  and  G.  were  entitled  to  recover  against  A. 
in    an    action   of   trespass.       Parke    v.    Boyd ; 
Toner  v.  Boyd  Co.  Ct.,  33  I.  L.  T.  R.  39 

8,  — —  Caretaker  notice  —  Mesne  rates  — 
Liability  to  mesne  rates  after  service  of — 50  <fc  51 
Vict.,  c.  33—33  &  34  Vicl.,  c.  46,  ss.  21,  70.] 
A  tenant  who  has  been  converted  into  a  care- 
taker by  service  of  the  notice  prescribed  by  the 
7th  section  of  the  Land  Law  (Ireland)  Act, 
1887,  and  who  has  served  a  claim  for  compen- 
sation for  improvements  under  the  Landlord 
and  Tenant  Act  (Ireland),  1870,  and  who  has 
continued  in  the  beneficial  enjoyment  and 
receipt  of  the  profits  of  the  holding,  is  liable  to 
pay  mesne  rates  in  respect  of  the  period  between 
the  service  of  the  notice  under  the  Act  of  1887 
and  the  payment  to  him,  or  lodgment  in  Court, 
of  the  compensation  awarded  under  the  Act  of 
1870 ;  and,  accordingly,  where  the  amount 
awarded  has  been  lodged  in  Court,  under  the 
21st  section  of  the  Act  of  1870,  the  Land  Com. 
mission,  affirming  the  decision  of  the  County 
Court  Judge,  set  off  the  amount  due  for  mesne 
rates  against  the  compensation  money  ;  and  the 
balance  due  to  the  landlord  amounting  to  more 
than  the  sum  lodged  in  Court,  directed  the  amount 
so  lodged  to  be  paid  out  to  him.  Fitzgerald,  Land- 
lord ;    Walsh,  Tenant    L.  C,  [1894]  2  I.  R.  731 

9. Caretaker  notice- Semce.]    Personal 

service  of  notices  under  section  7  of  the  LandLaw 
((Ireland)  Act  of  1887  is  good  service.  Barton  v. 
Lipsett    CIr.  Cas.,  Andrews,  J.,  36 1.  L.  T.  R.  83  ; 

a  N.  L  J.  R.  171 
10. Claim  for  mesne  rates  —  Prac- 
tice—Or. III.,  r.  6  —  Or.  XIV.,  r.  1— 
Specially  indorsed  writ  — ■  Liquidated  and 
unliquidated  claims  joined — Unliquidated  claim 
abandoned  at  hearing — Gommencement  of  tenancy 
— Date  of  agreement.]    The  executrix  of  a  lessor 


LANDLORD  AND  TENANT— ACTION  FOR 

RECOVERY  OF  hAfiD— continued. 
of  a  term  of  10  years  which  had  been  duly 
assigned — the  assignee  having  continued  on 
in  possession  in  accordance  with  the  original 
agreement,  and  the  new  tenancy  having  been 
determined  by  notice  to  quit — tissued  a  writ 
against  the  assignee  indorsed  with  a  claim  to 
recover  possession  for  non-payment  of  rent, 
and  with  a  claim  for  mesne  rates,  and  obtained 
final  judgment  for  possession  in  the  Queen's 
Bench  Division  as  on  a  specially  indorsed  writ, 
the  claim  for  mesne  rates  being  waived  in 
Court : — Held,  on  appeal,  that  the  order  of  the 
Queen's  Bench  Division  was  right,  the  unliqui- 
dated part  of  the  claim  having  been  abandoned. 
Semble,  that  under  Or.  III.,  r.  6,  a  claim  for  the 
recovery  of  possession  of  land  and  for  mesne 
rates  may  form  a  special  indorsement  on  which 
final  judgment  may  be  given,  but  it  is  better 
to  bring  a  separate  action  to  recover  the  mesne 
rates.  Held  also,  that  in  the  absence  from  the 
written  agreement  of  any  date  for  the  commence- 
ment of  the  tenancy,  a  date  fixed  therein  for  the 
payment  of  the  rent  as  due  will  be  evidence  of 
what  was  intended  to  be  the  date  of  the  com- 
mencement of  such  tenancy  irrespective  of  the 
date  of  the  instrument  itself.  M'Nally  v. 
DonneUy  App.,  28  I.  L.  T.  R.  85 

11. Defence  by  sub-tenant — Evidence — 

Estoppel — Solicitor — Liability  for  costs.]  An 
action  was  brought  for  the  recovery  of  land  for 
non-payment  of  rent  against  the  immediate 
tenants  and  the  defendant,  who  was  a  sub- 
tenant. No  defence  was  put  in  by  the  immediate 
tenants,  but  the  defendant  claimed  to  be  a  sub- 
tenant to  them,  and  to  be  entitled  to  the  benefit 
of  section  12  of  the  Land  Act  of  1896.  At  the 
trial  of  the  action,  the  defendant  called  no 
witnesses,  but  put  in  evidence  a  dismiss  without 
prejudice  in  an  ejectment  for  nonpayment  of 
rent  in  the  County  Court  obtained  by  the 
plaintiff  against  the  immediate  tenants  and  the 
defendant.  In  this  dismiss  it  was  stated  that 
the  defendant  was  a  sub-tenant.  Judgment 
was  entered  for  the  defendant  at  the  trial  of  the 
action.  Upon  a  new  trial  motion,  the  Court 
held  judgment  should  be  entered  for  the  plain- 
tiff, because  the  statement  in  the  dismiss  that 
the  defendant  was  a  sub-tenant  was  an  im- 
material one,  and  was  not  evidence  against  the 
plaintiff,  and  even  if  it  was  evidence  it  did  not 
show  the  tenancy  was  of  such  a  character  as 
to  entitle  the  defendant  to  the  benefit  of  section 
12  of  the  Land  Act  of  1896.  The  plaintiff  paid 
to  the  BoUcitor  of  the  defendants  the  costs  of  the 
action  which  was  tried  on  June  21,  1902.  The 
plaintiff  now  applied,  as  judgment  had  been 
entered  for  him,  that  the  solicitor  of  the  defen- 
dants should  refund  the  plaintiff  the  amount  of 
these  costs  as  certified  by  the  certificate  of  the 
Taxing  Officer,  Aug.  4, 1902.  The  Court  refused 
to  make  this  order  against  the  soUcitor,  but 
ordered  the  defendants  to  repay  them.  Hood 
Barrs  v.  Grossman  &  Pritchard  ((1897)  A.  C.  172) 
followed.     Massereene  v.  Moutray 

K.  B.,  3  N.  I.  J.  R.  52 
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12.  - — -  Eviction  by  title  paramount.]  To  a 

plaint  in  ejectment  for  non-payment  of  rent  alleg- 
ing that  one  year's  rent  waa  due  under  a  lease, 
the  defendant  pleaded  that,  by  indenture,  the 
father  of  the  plaintiff  demised  the  lands  in 
the  plaint  mentioned  to  A.,  at  a  rent  of  £61 
15s.  Od.  a  year  ;  and  that  the  said  lease  was  duly 
assigned  to  the  defendant,  and  that,  before  the 
making  of  the  said  lease,  a  portion  of  the  said 
premises,  amounting  to  two  roods  and  twenty- 
six  perches,  waa,  and  thence  hitherto  hath 
remained,  the  absolute  property  in  fee  of  B. 
The  defence  then  averred  that  neither  the  lessee 
nor  the  plaintiff  had,  at  the  time  of  making  the 
lease,  "or  since,  any  right  or  interest  in  the  said 
portion  of  the  premises,  and  that  neither  the 
lessee  nor  the  defendant,  nor  any  other  person 
holding  under  the  said  demise,  ever  obtained 
any  possession  or  enjoyment  of  the  said  portion, 
but  that  the  same  had  always  remained  in  the 
exclusive  possession  of  B.,  and  that  the  value 
of  the  said  portion  was  £1  14s.  Od.  a  year  :  and 
the  defence  then  averred  tender  of  the  residue 
of  the  rent  -.—Held,  on  demurrer,  that  this  was 
a  good  defence,  as  it  amounted  to  a  plea  of 
eviction  by  title  paramount.  Domvile  v.  Ward 
C.  P.,  [1865]  16  I.  C.  L.  R.  381 

13.  — —  Eviction  of  portion  ol  leasehold  for 
non-payment  of  rent  issuing  out  of  the  entire— 
Cross-ejectment — Estopped — Judgment  null  and 
void.']  W.  D.  held  the  landa  (known  as  the  T. 
and  E.  lands)  of  C.  from  the  Bishop  of  Derry, 
for  a  term  of  twenty-one  years,  customarily  re- 
newable. In  1872  W.  D.  purchased  from  the 
Church  Temporalities  Commissioners  the  per- 
petuity, which  was  conveyed  to  him  by  inden- 
ture, dated  October  21,  1872,  subject  to  the 
yearly  rent  of  £119  14s.  7d.  By  deed  of 
equal  date  W.  D.  mortgaged  the  lands  to  the 
Commissioners,  to  secure  £842  17s.  2d.,  the 
amount  of  the  purchase-money.  The  interest 
in  the  lands  subject  to  the  mortgage  became 
vested  in  several  persons,  one  denomination 
called  A.  and  T.  being  vested  in  W.  D.,  and 
the  other  denominations  by  virtue  the  statute 
in  the  several  other  persons,  who,  at  the  time 
of  the  grant  in  perpetuity,  were  the  owners, 
along  with  W.D.,  of  the  interest  in  the  ecclesias- 
tical lease.  In  1840,  under  a  deed  of  family 
arrangement,  the  lands  of  A.  had  been  made 
primarily  liable  to  payment  of  the  whole  head 
rent  by  0.  D.,  the  then  lessee.  W.  D.  died  in 
1876,  having  by  will  devised  the  lands  of  A.  to 
J.  M'S.  in  trust  for  Grace  D.  for  life,  with  re- 
mainder to  J.  D.  The  perpetuity  rent  of  £119 
14s.  7d.  became  vested  in  Edward  D.,  and 
this  having  fallen  into  arrear  he  brought,  in 
1883,  an  ejectment  for  non-payment  of  rent 
against  all  the  lands  comprised  in  the  per- 
petuity grant.  He  discontinued  this  action, 
and  brought  a  fresh  ejectment  on  foot  of  the 
entire  rent  against  the  lands  of  A.  alone,  serving 
the  writ  only  on  Grace  D.  and  J.  M'S.  and  the 
under-tenants  of  A.  Grace  D.  took  defence, 
but  subsequently  gave  a  consent  for  judgment^ 
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which  was  entered  on  December  15,  1883, 
for  the  recovery  of  A.,  and  a  habere  was  executed 
on  February  2,  1884,  but  Grace  D.  and  the 
under-tenants  were  put  back  as  caretakers. 
Subsequently  they  refused  to  give  up  possBf  sion, 
and  an  ejectment  on  the  title  was  brought 
against  them,  judgment  obtained  by  default, 
and  a  habere  excuted  on  May  4,  1886,  under 
which  Edward  D.  went  into  possession  of  A. 
On  February  10,  1893,  /.  M'S.,  Grace  D.,  and 
J.  D.  brought  an  ejectment  against  Edward 
D.  to  recover  the  lands  of  A.  This  resulted  in  a, 
judgment  for  the  defendant,  which  the  plaintiffs 
now  moved  to  change,  relying  on  the  invalidity 
of  the  previous  ejectment  proceedings  as 
rendering  the  judgment  therein  a  nullity : — ■ 
Held,  by  the  Queen's  Bench  Division,  that 
Grace  D.  and  J.  M'S.  were  estopped  from 
denying  the  identity  of  the  lands  sought  to  be 
recovered  in  that  ejectment  with  those  out  of 
which  the  rent  issued  ;  that  the  plaintiff  J.  D., 
in  asserting  an  equitable  claim  as  a  volunteer 
under  the  settlement  of  1840,  could  not,  in  the 
face  of  that  deed,  rely  on  the  fact  that  the  rent 
issued  out  of  other  lands,  and  not  out  of  A. 
alone  ;  and  that  accordingly  the  judgment  for 
the  defendant  should  stand. — Held,  by  the 
Court  of  Appeal,  reversing  the  decision  of  the 
Queen's  Bench  Division  {diss.  Porter,  M.E.), 
that  the  judgment  in  the  second  action  ol  eject- 
ment was  null  and  void,  having  been  recovered 
in  an  action  brought  for  the  purpose  of  evicting 
portion  only  of  the  premises  comprised  in  the 
perpetuity  lease,  and  that  it  created  no  estoppel 
against  the  present  plaintiffs.  M'Sheffry  v. 
Doherty        Q.  B.,  App.,  [1897]  2  I.  R.  191,  210 

14.  — —  Full  year's  rent — Assignee  of  rent.J 
An  assignee  by  deed  of  lands  and  arrears  or  rent 
cannot  maintain  an  action  of  ejectment  for 
non-payment  of  rent  unless  a  full  year's  rent 
shall  have  accrued  due  to  him  subsequently  to 
the  assignment.     Hogan  v.  Brennan 

Cir.  Cas.,  Lord  O'Brien,  L.C.J.,  40 1.  L.  T.  R.  165 

15.  — —  Liability  of  middleman — Holding  sub- 
let — judgment — For  arrears  of  rent — Land  Law 
{Ireland  )Acl,  1896  (59  &  60  Vict.,  u.  47),  «.  12.] 
A  judgment  in  ejectment  for  non-payment  of 
rent  recovered  by  a  superior  landlord,  where  the 
entire  holding  is  in  the  hands  of  sub-tenants, 
and  the  middleman  does  not  redeem,  discharges 
the  middleman,  in  the  case  of  holdings  to  which 
section  12  of  the  Land  Law  (Ireland)  Act,  1896, 
applies,  from  personal  liability  for  the  arrears  of 
rent  due  by  him  to  the  superior  landlord. 
Qu(sre  : — ^What  is  the  effect  of  the  section  where 
only  part  of  the  holding  is  sub-let,  or  where 
there  are  a  series  of  sub-lettings  one  under 
another  ?     French  v.   Mitchell 

K.  B.,  [1904]  2  I.  R.  182;  37 1.  L.  T.  R.  172, 217 

4  N.  I.  J.  R.  25 

16. Irish  Land  Commission  as  landlords 

— Estate  purchased  by  Irish  Land  Commission— 
— Tenant  failing  to  sign  undertaking  to  purchase 
his  holding — Non-payment  of  rent — Remedy- 
Powers— Irish  Land  ^c<,1903  (3  Ed.  711,  c.  37), 
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ss.  6,  18,  and  19.]  Where  the  Land  Commission 
acquire  an  estate  under  section  6  of  the  Irish 
Land  Act,  1903,  they  may,  exercising  the  powers 
of  landlords,  proceed  against  a  tenant  who  has 
failed  to  sign  an  undertaking  to  purchase  his 
holding,  by  way  of  ejectment  for  non-payment 
of  rent.     Irish  Land  Commision  v.  Forde 

K.  B.,  App.,  [1918]  2  I.  R.  231,  244  ; 
52LL.T.R.45[Afl.H.L.] 

17. Joinder  ol  causes  ol  action — Necessity 

of  an  application  to  the  Court — Or.  XV HI-,  r.  2.] 
Quoere,  is  an  application  to  the  Court  necessary 
for  liberty  to  join  two  actions  in  ejectment  for 
non-payment  of  rent  between  the  same  parties, 
but  with  reference  to  different  holdings  held 
under  separate  leases.  Orogan  v.  Byrne  (12 
I.  L.  T.  274)  followed.  Earl  of  Longford  t. 
Masterson  Q.  B.,  30  I.  L.  T.  B.  22 

18. Less  than  twelve  months  in  arrear — 

Sent  in  advance.]  Where  the  rent  is  payable 
in  advance,  an  ejectment  can  be  maintained, 
although  less  than  twelve  months'  rent  is  in 
arrear.     Venables  v.  Cussen 

Co.  Ct.,  32  I.  L.  T.  R.  172 

19. Executors    de    son    tort — Service — 

Parties  to  be  served.]  In  a  Civil  Bill  action  of 
ejectment  on  the  title  it  was  proved  that,  on  » 
decree  for  possession  having  been  obtained  in  an 
ejectment  for  non-payment  of  rent,  the  statutory 
notices  had  been  served  on  all  the  parties  in 
possession  with  the  exception  of  one,  and  the 
parties  who  were  served  were  executors  de  son 
tort  •.—Held,  that,  the  parties  served  being 
executors  de  son  tort,  there  was  a  sufficient 
service  to  sustain  the  ejectment.  Nugent  v. 
KeaneY.  Earl  of  Bantry(2  H  &  Br.  156)  followed. 
Hamilton  v.  M'  Geehan     K.  B.,  38  I.  L.  T.  R.  176 

20. Period  at  which  tenancy  determined 

— Execution —  23  <fe  24  Vict.,  e.  154,  ss.  66,  70, 
77.]  In  an  action  by  a  middleman  against  the 
under-tenant  for  rent  from  August  17,  to  October 
29, 1900,  it  appeared  that  the  head  landlord  had 
on  August  20,  1900,  brought  an  ejectment  for 
non-payment  of  rent  against  the  present  plaintiff, 
and  obtained  a  decree  on  October  29,  1900,  and 
taken  possession  thereunder  in  November,  1900. 
It  being  contended  by  the  defendant  that  the 
tenancy  of  the  plaintiff  was  determined  by  the 
ejectment  taken  by  the  head  landlord,  and  that 
therefore  he  was  not  entitled  to  recover  : — Held, 
that  the  plaintiff  was  entitled  to  recover,  as  a 
tenancy  is  not  determined  by  ejectment  pro- 
ceedings for  non-  payment  of  rent  under  Deasy's 
Act  until  execution.  Bailey  v.  Mason  (2  I.  C. 
L.  B.  382)  followed.     Kennedy  v.  Gannon 

Cir.  Cas.,  Gibson,  J.,  35  I.  L.  T.  R.  188  ; 
1  N.  I.  J.  R.  147 

21. Personal  judgment  for  rent — Both 

remedies  available.]  A.  brought  an  ejectment 
for  non-payment  of  rent.  Comprised  in  the  bill 
of  particulars  was  one  half-year's  rent  due  on 
November  1, 1863.  The  defendant  pleaded  that 
after  said  half-year's  rent  became  due,  the 
plaintiff  had  brought  an  action  for  money  due 
for  use  and  occupation  of  the  said  premises,  and 
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had  indorsed  the  said  item  in  the  writ  in  that 
case,  and  had  recovered  judgment  in  said  action 
for  the  sum  of,  &o.,  which  included  the  said  first 
item  in  the  plaintiff's  second  writ,  that  execution 
had  been  had  thereon,  and  the  Sheriff  had  paid 
into  Court  £125  3s.  3d.,  which  the  said  defendant 
was  entitled  to  have  applied  in  part  satisfaction 
of  the  aforesaid  judgment.  The  plaintiff 
demurred : — Held,  that  the  defence  was  bad. 
Held  (by  Fitzgerald,  J.),  that  the  remedies  of  a 
landlord  by  personal  action  for  non-payment 
of  rent,  and  by  ejectment  for  the  same  cause, 
are  distinct,  and  not  co-extensive.  Held  also 
(by  Fitzgerald,  J.),  that  the  principle  transit  in 
remjudicatum  only  affects  a  merger  of  the  remedy 
and  does  not  destroy  the  right  of  action.  Quaere 
(by  Fitzgerald,  J.),  whether,  under  Armstrong 
V.  Turquand  (9  I.  C.  L.  R.,  p.  32),  the  Court 
can  on  demurrer  look  at  a  judgment  and  bill 
of  particulars  not  set  out  on  the  record  ?  Wake 
field  V.  Smythe.    Q.  B.,  [1864]  16  I.  C.  L.  R.  173 

22.  — —  Pleading  —  Statement  of  claim — 
General  traverse — Sufficiency.]  Where  a  plaintiff 
in  an  action  of  ejectment  for  non-payment  of 
rent  used  the  general  form  of  statement  of  claim 
given  in  No.  2,  section  7,  App.  C,  to  the  Rules, 
and  the  defence  was  in  the  form  of  the  general 
traverse  in  use  before  the  Judicature  Act : — 
Held,  that  the  defence,  being  to  a  general  form 
of  statement  of  claim,  was  sufficient,  but  that  by 
using  a  more  specific  form  of  statement  of  claim, 
the  plaintiff  might  compel  the  defendant  to  be 
more  specific  in  his  defence.  Hildige  v.  O'Farrelt 
(8  L.  R.  I.  158)  and  Barnes  v.  Barnes  (8  L.  E.  I. 
165)  discussed.    Leader  v.  Caffelle 

App.,  1  N.  I.  J.  R.  169 

23. Possession  of  portion  not  obtained 

by  defendant.]  1.  The  plaintiffs  demised  by 
indenture  a  large  tract  of  waste  land  to  D.  and  iJ. 
whose  assignee  the  defendant  was.  Subsequently 
to  the  date  of  the  lease  it  was  discovered  that  the 
lessees  had  never  got  possession  of  certain  por- 
tions of  the  premises  professed  to  be  demised, 
and  that  those  portions  were  in  the  possession 
of  third  parties,  who  claimed  to  be  owners 
thereof  in  fee.  One  and  a  half  year' s  rent  having 
become  in  arrear,  an  ejectment  for  non-payment 
of  rent  was  brought,  to  which  the  defendant 
pleaded  that,  at  the  time  of  the  making  of  the 
lease,  certain  persons  (named  in  the  plea)  were, 
and  thence  hitherto  have  been,  seised  in  fee, 
and  in  the  lawful  possession,  occupation,  and 
enjoyment  of  divers,  to  wit,  100,000  acres, 
parcel  of  the  demised  premises,  whereby  the 
lessees  or  the  defendant,  or  any  one  claiming 
under  the  demise,  did  not  or  could  not  enter  into 
possession  of  the  said  parcel,  &c.,  but  were  kept 
excluded  therefrom  ;  and  although  the  defendant 
and  those  claiming  vmder  the  demise,  were  ready 
and  willing  and  desirous  of  entering,  &c.,  yet 
that  from  the  time  of  the  demise  they  were  kept 
out  of  the  possession,  &c.,  by  the  persons  afore- 
said. Replication — That,  the  lease  being  by 
indenture,  the  defendant  was  estopped  from 
pleading  the  defence : — Held,  on  demurrer,  per 
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Monahan,  C.J.,  and  Keogh,  J.  (dissentiente 
Christian,  J.),  that  the  replication  was  good. 
That  the  defence  was  equivalent  to  a  plea  of 
eviction  by  title  paramount ;  and  therefore  that 
the  rent  was  apportionable.  That  the  case  came 
within  the  operation  of  the  44th  section  of  the 
Landlord  and  Tenant  Act ;  and  therefore  that 
the  plaintiffs  could  recover  in  the  present  action 
the  possession  of  the  portion  of  the  demised 
premises  which  the  defendant  actually  got 
possession  of.  And  that  (following  the  case  of 
Mercer  v.  O'Beilly,  13  I.  C.  L.  B.  153)  the 
plaintiffs  were  entitled  to  have  judgment  for  the 
apportioned  rent.  Per  Christian,  J. — That  the 
replication  was  bad;  for  that,  to  constitute  an 
estoppel  between  landlord  and  tenant,  the 
possession  by  the  tenant  of  the  thing  demised 
is  essential.  That  the  defence  was  not  equi- 
valent to  a  plea  of  eviction  by  title  paramount ; 
but  that  the  case  came  within  the  authority  of 
Neale  v.  M'Kenzie,  and  that  the  rent  was  sus- 
pended. And  that,  assuming  the  case  came 
within  the  44th  section  of  the  Landlord  and 
Tenant  Act,  the  plaintifEs  should  have  pursued 
the  terms  of  that  section,  and  claimed  only  the 
portion  of  the  demised  premises  which  the  defen- 
dant actually  got  possession  of.  Neale  v. 
M'Kenzie  (2  Cr.,  M.  &  R.  84 ;  S.C,  1  M.  &  W. 
742)  observed  on.  The  Irish  Society  v.  Tyrrell 
C.  P.,  [1864-5]  16  I.  C.  L.  R.  249 

24. Redemption  —   Administration  — 

Yearly  tenancy  ■ —  Ejectment  decree.]  Patrick 
Farren,  a.  tenant  from  year  to  year  of  certain 
land,  died  intestate  on  March  18,  1895,  and 
his  son,  Bernard,  went  into  possession  without 
taking  out  administration  to  his  father.  The 
landlord  having  obtained  a  decree  in  ejectment 
for  non-payment  of  rent  against  Bernard  on 
October  25,  1897,  the  tenancy  was  determined 
by  service  of  a  notice  under  section  7  of  Land 
Act,  1887,  on  March  28,  1898.  Bernard  died 
intestate  on  May  11,  1898,  and  his  widow, 
Catherine,  remained  in  possession,  and  on  July 
13,  1898,  paid  to  the  landlord  the  amount  due 
on  foot  of  the  ejectment  decree  with  money 
advanced  to  her  by  the  defendant,  Duncan, 
and  her  name  was  inserted  in  the  landlord's 
books  as  tenant.  On  July  21,  1898,  Catherine 
obtained  administration  to  her  husband,  Ber- 
nard, and  in  November,  1898,  the  defendant, 
Duncan,  was  accepted  by  the  landlord  as  tenant, 
it  being  alleged  that  Catherine  had  assigned  the 
farm  to  him.  On  May  17,  1900,  the  plaintiff 
took  out  administration  to  Patrick  Farren  and 
instituted  a  suit  for  the  administration  of  his 
estate  : — Held,  that  on  the  facts  the  old  tenancy 
was  set  up  by  the  payment  by  Catherine  of  the 
rent  due  under  the  decree,  and  the  farm,  there- 
fore, still  continued  to  be  portion  of  the  assets 
of  Patrick  Farren.  Farren  v.  Farren  and 
Duncan     Cir.  Cas.,  Palles,  C.B.,  36 1.  L.  T.  R.  141 

25.  Redemption  —  Caretaker's  notices — 

Writ  of  restitution  —  Specific  interest  —  Landlord 
and  Tenant  (Ireland)  Act,  1860,  *■.  71 — Land  Law 
{Ireland)  Act,  1887.]    A.,  a  tenant  from  year  to 
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year  of  lands,  was  evicted  for  non-payment  of 
rent,  the  usual  caretaker's  notices  under  section 
7  being  served  on  December  7,  1901.  B.,  a 
creditor  of  A.'s  on  a  promissory  note  for  £44 
9s.  6d.,  obtained  judgment,  and  issued  a  writ 
of  fi.  fa.  on  April  28,  1902,  which  was  lodged 
with  the  sheriff,  the  latter  seizing  the  farm  on 
May  1st.  The  judgment  included  a  sum  of 
money  which  B.,  had  handed  to  her  solicitor 
to  lodge  for  redemption,  and  which  was  lodged 
with  the  Clerk  of  the  Peace  on  May  29,  but  no 
application  for  redemption  was  in  fact  made 
tUl  after  the  period  for  redemption  had  expired. 
The  sheriff  purportrd  to  sell  on  May  27,  and  con- 
veyed to  B.,  who  purchased,  but  Webb,  C.C.J.. 
and  PaUes,  C.B.,  on  appeal,  held  that  nothing 
passed  by  the  sheriff's  deed.  On  July  23,  1902, 
subsequent  to  the  expiration  of  the  period  for 
redemption,  B.'s  judgment  was  registered  as  a 
mortgage  under  the  provisions  of  the  Judgment 
Mortgage  (Ireland)  Act  against  A.'s  interest  in 
the  lands.  On  a  process  brought  by  B.  to  have 
it  declared  that  she  was  entitled  to  redeem  said 
holding  : — Hdd,  (1)  that  B.  was  not  a  persoii 
having  a  specific  interest  so  as  to  be  entitled  to 
redeem  the  holding  ;  (2)  that  if  she  were,  the 
application  for  redemption  was  too  late.  Coll 
V.  Duffy  Co.  Ct.,  36  I.  L.  T.  R.  231 

26.  Rent  —  Lease  reserving  two  annual 

"  rents"  out  of  the  same  holding — Year's  rent 
in  arrear — Landlord  and  Tenant  (Ireland)  Act, 
1860,  ss.  1,  52.]  By  lease  dated  1879,  reciting 
that  L.  (the  lessor)  had  erected  a  dwelling- 
house,  &c.,  on  the  premises  demised,  out  of 
moneys  (£896  6s.  6d.)  advanced  by  the  Board 
of  Works,  L.  demised  the  lands  in  question  for  a 
term  of  sixty  years  to  K.,"  yielding  and  paying 
therefor  and  thereout  the  yearly  rent  or  sum 
of  £13  2s."  (over  and  above  taxes)  "  and  also 
yielding  and  paying  as  long  as  any  sum  should 
remain  due  on  foot  or  in  respect  of  the  said 
loan  of  £896  6s.  6d.,  the  further  yearly  annual 
sum  of  £44  16s.  4d.,  or  such  other  annual  sum  " 
as  might  be  payable  in  respect  of  same,  "  the 
said  yearly  rents  to  be  payable "  every  1st 
November  and  1st  May.  The  terminable 
annuity,  payable  to  the  Board  of  Works,  was, 
in  1889,  reduced  to  £35  17s.  In  1899  the  plain- 
tiff issued  a  Civil  Bill  ejectment  for  non-payment 
of  rent,  there  being  then  no  arrears  due  in  respect 
of  the  Board  of  Works  charge,  but  there  being 
duetotheplaintiff  asumof  £21 13s.  8d.  in  respect 
of  the  rent  of  £13  2s.  On  case  stated  by  the 
Judge  of  Assize : — Held,  that  upon  the  true 
construction  of  the  lease  the  "rent"  of  the 
holding,  within  the  Landlord  and  Tenant  Act, 
1860,  s.  1,  was  the  aggregate  of  the  two  annual 
sums — viz.,  the  £35  17s.  and  the  £13  2s. ;  and 
that  there  not  being  a  year's  rent  in  arrear 
within  section  52  of  that  Act,  the  plaintiff  could 
not  succeed.  Semble,  even  if  each  sum  could 
be  regarded  as  a  distinct  rent  service,  section  52 
would  not  enable  an  ejectment  to  be  brought 
in  respect  of  each  such  rent.     Lloyd  v.  Keys 

Q.  B.,  [1901]  2 1.  R.  416  ;  34 1.  L.  T.  R.  149 


(  1173  ) 


DIGEST  OF  CASES. 


(1174  ) 


LANDtORD    AND    TENANT— ACTION    FOR 
RECOVERY  OF  hAHD— continued. 

27. Service.]    Where  a  sub-tenant  lived 

in  the  same  house  as  the  tenant,  and  the  latter 
showed  the  former  the  ejectment : — Held,  good 
service.     Clinton  v.  Notter 

Cir.  Cas.,  Murphy,  J.,  30  I.  L.  T.  342 

28.  ■ Special    indorsement — Townparks — 

General  Order  III.,  r.  6o — Land  Law  {Ireland) 
Act,  1896  (59  cfc  60  Vict,  c.  47).]  Upon  a 
motion  to  set  aside  a  writ  of  summons  in  eject- 
ment for  non-payment  of  rent,  on  the  ground 
that  it  was  not  specially  indorsed  under  General 
Order  III.,  r.  6a,  it  was  argued  that  the 
lands  sought  to  be  'recovered  were  not  a  holding 
within  section  12  of  the  Laud  Law  (Ireland) 
Act,  1896,  and  the  rules  thereunder,  inasmuch 
as  they  had  been  held  in  1889  to  constitute  a 
townpark.  The  lands  were  pastoral  in  their 
character,  and  it  was  alleged  by  the  defendant 
that  they  would  now,  by  the  operation  of  section 
6  of  the  Land  Law  (Ireland)  Act,  1896,  come 
within  the  fair  rent  provisions  of  the  Land 
Code  : — Held,  that  the  writ  should  have  been 
specially  indorsed  under  General  Order  III., 
r.  6o.  Hdd  also,  that  if  the  plaintifi  denied 
a  sub-tenant's  right  under  section  12  of  the 
Laud  Law  (Ireland)  Act,  1896,  on  the  ground 
that  the  lands  in  question  did  not  constitute 
a  holding  within  the  section,  he  should  have 
stated  so  in  the  special  endorsement.  Stawell 
V.  Curran 

K.  B.,  [1903]  2 1.  R.  331  ;  36 1.  L.  T.  R.  233; 
3  N.  I.  J.  R.  49 
29.——  Traverse  ol  tenancy.]  To  a  summons 
and  plaint  in  ejectment  for  non-payment  of  rent, 
against  A.,  alleging  that  A.  "holds,  &o.,  as 
tenant  to  the  plaintiff,"  it  is  a  good  defence,  that 
"  A.  does  not  hold  the  premises  in  plaint  men- 
tioned as  tenant  to  the  plaintiffs,  as  alleged." 
Keene  v.  M'BUine  E.,  [1866]  17  I.  C.  L.  R.  654 

30. Tvfo  years'  rent  x(iQ0\ei6i.— Estoppel 

as  to  balance,]  A  landlord  to  whom  five  years' 
arrears  of  rent  were  owing  brought  a  Civil  Bill 
for  ejectment,  alleging  that  two  years'  arrears 
■of  rent  were  due.  A  decree  in  ejectment  was 
recovered,  and  the  lands  were  redeemed  by  pay- 
ment of  the  two  years'  rent  with  costs.  (The 
arrears  claimed  were  in  respect  of  the  two  years 
immediately  preceding  the  ejectment  proceed- 
ings) : — Held,  in  proceedings  in  Chancery  to 
administer  the  estate  of  the  tenant  (who  had 
died),  that  the  landlord  was  estopped  by  the 
ejectment  proceedings  from  claiming  the  arrears 
of  rent  due  in  respect  of  the  previous  three 
years.    Carr  v.  Hallinan 

M.  R.,  1  N.  I.  J.  R.  104  ;  5  N.  L  J.  R.  121 

31.  -Vacant  possession — Service  of  writ.] 

In  an  action  of  ejectment  for  non-payment  of 
rent  in  a  case  of  vacant  possession,  where  the 
writ  has  been  served  by  posting  a  copy  on  a 
conspicuous  portion  of  the  property,  it  is  not 
necessary  to  serve  it  on  the  defendant  named 
in  the  writ,  or  on  a  person  who  is  merely  in 
receipt  of  the  rents  and  profits.  The  provision 
in  Order  IX.,  r.  13,  as  to  satisfying  the  judge 
that  there  is  no  person  in  receipt  of  the  rent  on 
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whom  other  service  might  have  been  effected, 

does  not  apply  to  ejectments  for  non-payment 

of  rent  or  for  overholding.    Corballis  v.  Caldwell 

K.  B.,  40  I.  L.  T.  R.  239 

32. Vacant   possession — Tenant   dead — 

No  personal  representative.]  In  an  action  for 
the  recovery  of  a  plot  of  building  ground,  for 
non-payment  of  rent,  it  appeared  that  a  lease, 
which  was  still  unexpired,  had  been  taken  out 
in  April,  1903,  by  P.  K.  from  the  plaintiffs; 
that  P.  K.  entered  into  occupation  and  died  in 
September,  1904  ;  that  no  one  was  in  occupation 
of  the  ground ;  that  there  was  no  personal 
representative  of  P.  K.  ;  and  that  one  and  a 
half  year's  rent  was  due.  The  defendant  in  the 
writ  were  the  widow  (who  was  not  served 
personally  with  the  writ)  and  "  the  assigns  and 
personal  representatives  of  P.K.,  deceased,  and 
all  others  concerned."  The  writ  was  served  by 
posting  a  copy  on  the  premises.  It  was  ordered 
that  the  service  should  be  deemed  good. 
M'Cracken  v.  Kelly  K.  B.,  5  N.  I.  J.  R.  46 

33.  Vacant  possession — No  personal  re- 
presentative of  deceased  tenant — Writ  of  summons 

■ — Description  of  defendants — Service  by  posting.] 
In  an  ejectment  for  non-payment  of  rent  to 
recover  possession  of  a  dwelling-house,  which  had 
been  demised  to  E.  W.  by  a  lease  for  a  term  of 
which  several  years  were  unexpired,  it  appeared 
that  E.  W.  was  dead ;  that  no  person  was  in 
possession  of  the  premises  ;  that  no  representa- 
tion had  been  taken  out  to  JS  W. ;  and  that  a 
year's  rent  was  due.  The  writ  of  summons 
named  as  defendants  "  The  assignees  and  per- 
sonal representatives  of  "  E.  W.,  deceased,"  and 
all  other  persons  concerned."  It  was  served 
by  posting  a  copy  on  the  door  of  the  dwelling- 
house.  An  order  was  made  that  such  service 
should  be  deemed  good.  M'Cracken  v.  Kelly 
(5  N.  I.  J.  R.  46)  foUowed.  Buggy  v. 
Assignees  and  Personal  Representatives  of  Walsh, 
Deceased  K.  B,,  [1913]  2  I.  R.  485 

34.  Writ  of  restitution — Eviction  for  non- 
payment of  rent — Redemption — Land  Law  (Ire- 
land) Act,  1896,  s.  16 — Res  judicata.]  On 
November  25,  1895,  S.,  the  landlord  of  an 
agricultural  holding,  commenced  an  action  to 
recover  possession  for  non-payment  of  rent, 
there  being  three  and  a  half  years'  rent  due 
at  the  date  of  the  writ.  On  February  7, 
1896,  judgment  was  marked,  and  on  April  19, 
1896,  a  caretaker's  notice,  under  section  7  of 
the  Land  Law  (Ireland)  Act,  1887,  was  served 
by  the  landlord.  The  Laud  Law  (Ireland)  Act, 
1896,  came  into  operation  on  August  14,  1896. 
H.  and  his  wife,  who  had  become  entitled 
to  the  tenant's  interest,  tendered,  on  August 
18,  1896,  and  afterwards,  to  S.  two  years' 
rent,  which  being  refused,  they  lodged  two 
years'  rent  in  Court  on  October  9,  1896,  and 
moved  for  a  writ  of  restitution : — Held,  by  the 
Court  of  Appeal  (reversing  the  decision  of  the 
Exchequer  Division  (Andrews  and  Murphy, 
JJ.)),  that  the  applicants  were  entitled  to  an 
order  for  restitution,  they  undertaking  to  pay 
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the  rent  accrued  since  the  commencement  oi 
the  action.    Spaight  v.  Baher 
Ex.,  [1897]  21.  R.  112  ;  App.,[1897]2I.R.116  ; 
30  I.  L.  T.  R.  142 

35. Writ    of    restitution — Payment    by 

third  party."]  The  defendant,  who  held  under 
a  lease  for  an  unexpired  term  of  years,  was 
ejected  for  non-payment  of  £50,  one  year's 
rent.  Subsequently  a  third  party  who  had 
previously  been  negotiating  with  the  defendant 
for  the  premises,  but  who  had  no  privity  with 
him,  paid  a  sum  of  £57  9s.  7d.  (the  exact  amount 
of  the  rent  due  and  costs  of  the  ejectment  pro- 
ceedings) to  the  landlord  (whose  interest  would 
expire  in  5  years'  time),  and  entered  into  pos- 
session of  the  premises.  The  defendant  applied 
for  a  writ  of  restitution  to  the  premises,  on  the 
ground  that  they  had  been  redeemed : — Held, 
that  the  application  should  be  refused.  Busby 
V.  -M'  Blaine  Q.  B.,  App.,  32 1.  L.  T.  R.  92 

36. Writ  of  restitution — Time  for  appli- 
cation— Landlord  and  Tenant  Act,  1860,  ss.  70, 
71 — Land  Law  (Ireland)  Act,  1887,  s.  7 — Land 
Law  (Ireland  Act,  1896,  s.  16.]  The  landlord  of 
a  holding  to  which  the  Land  Acts  apply  having 
on  June  11,  1897,  obtained  a  decree  for  possesion 
with  costs  against  a  tenant  who  owed  over  three 
years'  rent,  amounting  to  £33  5s,,  served  the 
usual  notice  under  section  7  of  the  Land  Act, 
1887,  on  December  7,  1897.  On  February  17, 
1898,  T,,  a  person  entitled  by  his  interest  in 
said  holding  to  redeem  same,  lodged  £19  (being 
two  years'  arrears)  and  the  costs  of  the  eject- 
ment with  the  Clerk  of  the  Peace,  relying  on 
section  16  of  the  Land  Act,  1896.  Civil  Bill 
Sessions  for  the  division  in  which  the  holding 
was  situate  were  held  on  June  7,  1898,  and 
October  25,  1898.  On  September  11,  1898,  T. 
served  notice  on  the  landlord  that  he  would  apply 
at  the  October  Sessions  for  a  writ  of  restitution 
to  restore  the  tenant  to  the  possession  of  the 
lands : — Held,  that  as  the  two  years'  rent  and 
costs  was  tendered  and  lodged  before  the  six 
months  from  the.  service  of  the  notice  under 
section  7  of  the  Act  of  1887  had  expired,  even 
though  the  notice  of  application  was  not  served 
within  that  time,  the  tenant  was  entitled  to  the 
writ  of  restitution,  as  he  had  applied  within  a 
reasonable  time.  Held  further,  the  application 
was  in  this  case  made  to  the  proper  Sessions. 
Fitzmanrice  v.  Haughney  (26  I.  L.  T.  511) 
followed.  The  Earl  of  Huntingdon  v.  Cowan 
Q.  B.,  33  I.  L.  T.  R.  124 

37.  —  Eviction  of  middle  Interest  —Attorn- 
ment.'] In  1889  the  interest  of  a  middle  landlord 
W.,  was  evicted,  and  the  sub-tenants  attorned 
to  J.,  who  made  a  new  letting,  and  who  sold  to 
present  plaintiff.  In  an  ejectment  for  over- 
holding  the  12th  and  50th  sections  of  the  Land 
Law  (Ireland)  Act,  1896,  were  relied  on  to  show 
there  was  a  continuation  of  the  old  letting  now 

which  the  ejectment  could  not  determine : 

Held,  the  ejectment  for  overholding  lay.     Moore 
V.  Conlan  Co.  Ct.,  31  I.  L.  T.  313 

38. Expiration  of  lease— Statutory  term 

— Present  tenancy — Lease  created  between  passing 
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of  the  Land  Act,  1881,  and  the  1st  January,  1883 
— Contracting  out — i4  <fc  45  Vict,  c.  49,  ss.  4, 
5,  8,  20,  22,  and  57.]  The  defendant  was  tenant 
from  year  to  year  to  the  plaintiff  of  certain  lands 
atthedateof  thepassingoftheAotof  1881.  Prior 
to  January  1,  1883,  the  defendant  took  a  lease 
from  the  plaintiff  of  these  lands  for  a  term  of 
twenty-one  years,  from  November  21,  1881. 
The  lease  contained  a  covenant  by  the  lessee, 
contracting  himself  out  of  the  provisions  of  the 
Act  of  1^81.  In  1896  the  defendant  took  pro- 
ceedings to  have  a  fair  rent  of  his  holding  fixed  ; 
the  landlord  contended  the  lands  were  demesne 
lands,  and  opposed  the  application ;  the  Sub- 
Commission  fixed  a  fair  rent ;  the  landlord 
appealed,  on  the  ground  that  the  lands  were 
demesne.  It  transpired  that  the  aggregate  of 
the  tenant's  holdings  were  valued  at  above 
£150,  but  the  Land  Commission  refused  to  allow 
the  landlord  to  amend  the  notice  of  appeal  so 
as  to  raise  the  question  on  the  contracting  out 
clause,  and  fixed  a  fair  rent.  On  the  expiration 
of  the  lease  the  landlord  instituted  an  action 
to  recover  possession  of  the  lands : — Held,  by 
the  Court  of  Appeal  (affirming  the  decision  of 
the  King's  Bench  Division,  Lord  O'Brien,  L.C.J., 
and  Madden,  J. ;  diss.  Gibson,  J.),  that  the 
order  fixing  a  fail  rent  of  the  holding  did  not 
prevent  the  landlord  recovering  possession  of 
the  premises  on  the  expiration  of  the  lease. 
Cope  V.  Oabbett 

K.  B.,  App.,  [1904]  2  I.  R.  234,  256  ; 
38  I.  L.  T.  R.  61 ;  4  N.  I.  J.  R.  101 

39. Fair  rent  application — Staying  action 

— Appeal  to  Land  Commission.]  The  defendant 
having  on  March  24,  1898,  served  an  originating 
notice  to  have  a  fair  rent  fixed  and  that  appli- 
cation having  been  dismissed  by  the  Sub- 
Commission  on  October  16,  1900,  the  plaintiff 
issued  a  writ  in  ejectment  to  recover  possession 
of  the  lands  in  question,  and  issue  was  joined 
in  that  action  on  January  8,  1901.  The  defen- 
dants having  served  notice  of  appeal  to  the  Chief 
Commission  from  the  order  of  October  16,  1900, 
applied  that  the  action  be  stayed  until  the  hear- 
ing of  that  appeal : — Held,  that  the  action 
should  be  stayed,  on  the  defendant  undertaking 
to  consent  to  judgment  if  the  appeal  to  the  Chief 
Commission  failed,  and  both  parties  to  concur 
in  an  application  to  the  Land  Commission  to 
expedite  the  hearing  of  the  appeal.  Hamill  v. 
Doran  Q.  B.,  1  N.  I.  J.  R.  71 

40. Judicial  sub-tenant  acquiring  middle- 
man's interest — Land  LoCw  (Ireland)  Ad,  1881, 
a.  15.]  A  judicial  sub-tenant,  who  acquires 
the  estate  of  his  immediate  landlord,  is  not 
entitled,  by  section  15  of  the  Land  Law  (Ireland) 
Act,  1881,  on  the  determination  of  that  estate, 
to  continue  in  possession  of  the  land  com- 
prised in  the  sub-tenancy  as  tenant  from  year  to 
year  to  the  next  superior  landlord.  In  an  action 
of  ejectment,  brought  on  the  determination 
of  a  lease,  the  defendant,  who  had  purchased 
the  lessee's  interest  some  years  previously, 
proved  that,  at  the  date  of  the  purchase,  he  was 
in  occupation  of  part  of  the  premises  demised 
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by  the  lease  as  judicial  sub-teaant  of  the  then 
lessee,  and  that  the  assignment  to  him  was  made 
subject  to  his  tenancy  in  part  of  said  lands. 
Judgment  having  been  given  for  the  plaintifE 
in  the  action  for  possession,  on  a  motion  by  the 
defendant  to  vary  the  judgment : — Held,  by  the 
King's  Bench  Division  and  by  the  Court  of 
Appeal  {dissentiente  Cherry,  L.J.),  that  the 
defendant  was  not  entitled,  under  section  15  of 
the  Land  Law  (Ireland)  Act,  1881,  to  retain 
possession,  as  tenant  from  year  to  year  to  the 
plaintiff,  of  that  part  of  the  lands  of  which  he 
had  been  in  possession  as  sub-tenant  at  the  date 
of  the  purchase  of  the  lessee's  interest  in  the 
lease.     Madden  v.  Maguire 

K.  B.,  App.,  [1910]  2  I.  R.  112,  124  ; 
44  I.  L.  T.  R.  21 

41. Lease  for  lives  and  term  of  years 

to  commence  from  the  death  of  the  last  surviving 
cestui  que  vie — 7  Wm.  III.,  c.  8  (Ireland),  ss. 
1,  3 — "  Elsewhere  absent  themselves  in  this  realm 
by  the  space  of  seven  years  " — Evidence — Burden 
of  proof.]  By  lease  dated  in  1822  premises  in 
the  town  of  Bandon  were  demised  to  C.  of 
Bandon  for  the  lives  of  D.,  her  son,  aged  eleven, 
A.,  and  B.,  son  of  F.  of  Bandon,  aged  nine,  and 
twenty-one  years  from  the  death  of  the  survivor. 
C.'s  interest  in  the  lease  vested  in  the  defendant, 
an  auctioneer,  who  sold  the  reversion  to  the 
plaintiffs  under  particulars  stating  that  A.  was 
the  last  life  in  the  lease,  and  died  February  5, 
1888,  and  a  Civil  Bill  ejectment  for  overholding 
was  brought  after  February,  1909.  On  an 
appeal  from  a  dismiss  by  the  County  Court 
Judge  a  case  was  stated  by  the  Judge  of  Assize. 
It  appeared  that  A.  died  on  the  date  stated, 
but  the  only  other  evidence  of  the  expiration 
of  the  lease  was  the  evidence  of  the  plaintiff's 
foreman,  who  was  bom  in  1852,  and  had  resided 
for  over  forty  years  in  Bandon,  and  knew  the 
town  thoroughly.  He  merely  proved  that  he 
never  heard  of  either  D.  or  B.  (the  two  other 
cestuis  que  vie),  "  though  he  had  made  every 
inquiry  he  could."  After  February  5,  1909, 
the  plaintiffs  served  notice  on  the  sub-tenants 
to  pay  their  rents  to  the  plaintiffs,  and  the 
defendant  served  a  claim  for  compensation  under 
the  Town  Tenants  Act : — Held,  by  Lord  O'Brien, 
L.C.J.,  in  the  King's  Bench  Division,  and  by 
the  Lord  Chancellor  and  Holmes,  L.J.  (Palles, 
C.B.,  dissenting),  in  the  Court  of  Appeal,  that 
the  statute  of  7  Wm.  III.,  c.  8  (Ireland),  s.  1, 
applied  to  such  a  lease.  Held,  by  Palles,  C.B., 
that  the  impossibility  of  applying  the  remedy 
provided  by  section  3  to  all  cases  of  wrongful 
evictions  of  such  a  lease  under  the  Act  showed 
that  section  1  was  inapplicable.  Held  also,  by 
the  Lord  Chancellor,  Lord  O'Brien,  L.C.J.,  and 
Holmes,  L.J.,  that  the  evidence  on  behalf  of 
the  plaintiffs  was  sufficient  to  entitle  them,  under 
the  statue,  to  a  decree  for  possession,  in  the 
absence  of  evidence  on  the  part  of  defendant 
that  D.  and  B.,  or  either  of  them,  survived  A. 
{Gibson,  J.,  dissenting  in  the  King's  Bench 
Division).    Held,  by  Lord  O'Brien  ,  L.C.  J.,  and 
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Boyd,  J.,  that,  independently  of  the  statute, 
the  evidence  was  sufficient  to  raise  the  common 
law  presumption  that  D.  and  B.  died  more  than 
twenty-one  years  before  the  action  was  brought. 
Allman  dh  Co.  v.  M'Cabe 

App.,  [1911]  2  I.  R.  398, 419 

42.   Monthly    tenant — Jurisdiction     of 

Justices.]  A  summons  before  Justices  to 
recover  premises  for  overholding  should  state 
that  the  rent  was  under  £1  per  month.  Mal- 
comson  v.  Grotty  P.  S.,  30  I.  L.  T.  505 

43. Parties  joining  a  defendant  not  in 

possession — Equitable  title.]  J.  and  W.  originally 
were  in  occupation  of  certain  premises  as  joint 
tenants.  In  1884  W.  went  to  Vancouver,  where 
he  has  since  resided,  and  a  new  lease  was  exe- 
cuted to  J.  alone.  Receipts  for  rent  were 
afterwards  given  in  the  names  of  J.  and  W. 
On  a  motion  by  the  plaintiff  to  set  aside  an 
order  adding  W.  as  defendant  in  an  action, 
against  J.  and  a  sub-tenant,  to  recover  possession 
of  the  premises,  an  affidavit  by  W.'s  solicitor, 
in  addition  to  the  above  facts,  stated  that  before 
W.'s  departure  it  was  arranged  that  /.  should 
remain  in  possession,  and  work  the  premises  in 
the  joint  interest.  An  affiidavit  by  plaintiff's 
solicitor  stated  that  J.  and  sub-tenant  were  the 
only  parties  in  occupation  since  1884 : — Held, 
on  the  evidence,  W.  was  not  in  possession  of  the 
premises  within  the  meaning  of  Or.  XII.,  r.  18. 
A  person  to  come  under  this  rule  must  be  in  legal 
possession — ^that  is,  in  such  possession  that 
without  proceeedings  in  a  Court  of  law  he  could 
not  be  ousted.  Stuart  and  another  v.  Greer  and 
another  K.  B.,  4  N.  I.  J.  R.  61 

44. Practice — Filing  of  notice  of  judgment 

for  the  recovery  of  land  under  s.  7  (1)  of  the  Act 
of  1887.]  The  Court  extended  the  time  for  fiUng 
the  notice  of  a  judgment  for  the  recovery  of  land 
as  required  by  s.  7  of  the  Land  Act,  1887. 
Trinity  College  v.  Lynch 

Q.  B.,  1  N.  L  J.  R.  6 

45. Pleading —  Practice  —  Possession  — 

Estoppel— Or.  XXI.,  ,.  21.]  To  an  action  of 
ejectment  on  title  upon  the  expiration  of  a  lease 
the  defendant  pleaded  a  simple  plea  of  pos- 
session, in  accordance  with  Or.  XXL,  r.  21. 
The  plaintiffs,  in  their  reply,  pleaded  that  in  the 
event  of  the  defendant  seeking  to  contend  at 
the  trial  that  the  lands  were  subject  to  the  pro- 
visions of  the  Laud  Acts,  he  would  be  estopped 
from  so  contending  by  reason  of  certain  pro- 
ceedings and  orders  in  the  Land  Commission 
Court : — HM,  (Wright,  J.,  dissentieni!^,  that 
this  reply  should  be  struck  out  as  embarrassing, 
and  tending  to  force  the  defendant,  in  violation 
of  his  privileges  under  Or.  XXI.,  r.  21.  to 
reveal  his  case  in  a  special  rejoinder,  but  that 
leave  should  be  given  to  the  plaintiffs,  if  so 
desiring,  to  amend  their  statement  of  claim. 
Coppinger  v.  Norton  K.  B.,  [1902]  2  I.  R.  232  ; 
35 1.  L.  T.  R.  250  :  2  N.  L  J.  R.  66 

46. Practice — Proceedings  in  default  of 

defence  by  principal  defendamt — Defence  by  under- 
tenant— Awa/rd  of  mesne  profits  and  costs  at  trial 
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— Q.  0.  XXVII.,  r.  8.]  Certain  premises  were 
leased  in  1804  to  O.  and  M.,  who  afterwards 
assigned  their  interest  to  the  Port  and  Docks 
Board.  The  entire  premises  had  been  sub-let 
by  0.  and  M.  to  various  sub-tenants.  These 
sub-leases  expired  in  1902.  One  D.,  a  sub- 
tenant, now  refused  to  give  up  possession  to  the 
plaintiff  X.,  owner  of  the  reversion  of  the  original 
lease,  which  had  expired  in  1903.  X.  brought 
the  present  action  to  recover  possession,  naming 
the  Port  and  Docks  Board  as  sole  defendants. 
The  writ  was  served  on  D.,  who  filed  a  defence. 
The  Port  and  Docks  Board  entered  an  appear- 
ance, but  did  not  require  a  statement  of  claim, 
and  wrote  to  X.,  offering  to  sign  a  consent  for 
judgment,  and  to  facilitate  X.  getting  possession. 
A  statement  of  claim  was  nevertheless  served 
on  them,  and  costs  and  mesne  rates  claimed 
against  them.  At  the  trial  a  verdict  for  pos- 
session was  obtained  against  them,  with  mesne 
rates.  D.  did  not  appear.  X  asked  for  judg- 
ment for  possession,  mesne  rates,  and  costs 
against  the  defendants  and  against  D. : — Held, 
that  X,  was  entitled  to  judgment,  mesne  rates, 
and  costs  against  D.,  but  not  to  mesne  rates  or 
costs  against  the  Port  and  Docks  Board  in  the 
present  action,  as  the  case  was  within  Order 
XJCVII.,  r.  8.  Earl  of  Carysfort  v.  Dublin  Port 
and  Docks  Board  K.B.,38  I.  L.T.  R.  13 
Appeal  to  Land  Commission  from  dis- 
missal of  originating  notice — Eviction 
pending  appeal  28  I.  L.  T.  R.  151 
(See  Land  Law  Acts— Fair  Rent.    59. 

Assignee  of  lessor — Special  indorsement — ■ 

Motion  for  judgment 

[1897]  2  I.  R.  234 ;  31  I.  L.  T.  R.  61 

See  Practice- Writ  Specially  Indorsed.    1. 

^ — ■  Assignment  without  consent — ^Breach  of 

covenant  37  I.  L.  T.  R.  164 

See  Landlord  and  Tenant— Lease.    9. 

Breach  of  statutory  conditions 

37  I.  L.  T.  R.  122 
See    Land    Law    Acts — Statutory    Con- 
ditions.   2. 

Caretaker  notice — Parliamentary  franchise. 

See  Parliament — Franchise.     134, 135. 

Devolution  of  title  —  Specially  indorsed 

writ  29  I.  L.  T.  262 

See  Practice— Writ  Specially  Indorsed.    3. 

•  Equitable  claim — Chancery  Division 

[1898]  1 1.  R.  98, 104  ;  31 1.  L.  T.  R.  31 ; 
3  N.  1.  J.  R.  160 
See  Practice — Jurisdiction. 
— —  Holding — Weir  forming  part  of 

[1902]  2  I.  R.  97 
See    Land    Law    Acts — ^Resumption    by 
Landlord.    18. 

Non- joinder    of    parties  —  Objection    by 

stranger  to  action  after  judgment 

[1899]  1 1.  R.  463 
See  Graft.    4. 

'  Non-payment  of  rent — Action  against  the 

Crown  [1898]  2  I.  R.  65 

See    Lands    Clauses    Acts— Compulsory 
Powers.    2. 
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Non-payment    of    rent  —  Administration 

action  —  Redemption  by  personal  re- 
presentative [1895]  1  I.  R.  185 
See  Executor — Actions.    20. 

Non-payment  of  rent — Arrears   of  Rent 

Act,  1882,  s.  16 — Successor  in  title  of 
landlord — Liability  to  instalments 
[1902]  2  I.  R.  27  ;  35  I.  L,  T.  R.  177 
See  Arrears  of  Rent  (Ireland)  Aet,  1882.  2. 

Non-payment  of  rent — Counterclaim 

[1897]  2  I.  R.  140 
See  Practice — Counterclaim.    3. 
■  Non-payment  of  rent — Statute  of  Limita- 
tions— -Proposal  to  purchase 
[1896]  2  I.  R.  82 ;  30  I.  L.  T.  R.  21 
See  Limitations,  Statute  of — Realty.    24. 

Non-payment    of    rent  —  Tender    before 

action  43  I.  L.  T.  R.  13 

See  Practice — Payment  into  Court.    6. 
— — ■  Notice  to  quit — Judicial  tenancy — ^Breach 
of  statutory  conditions — Staying  pro- 
ceedings [1899]  2 1.  R.  48 
See    Land    Law    Acts — Statutory    Con- 
ditions.   11. 
— —  Order  fixing  fair  rent — Over-payments 

[1894]  2  I.  R.  24 
See  Landlord  and  Tenant — Rent.    3. 

Overholdiug  tenant  —  Derivative  title — 

Motion  for  judgment  [1897]  2  I.  R.  55 
See  Practice — ^Writ  Specially  Indorsed.    9. 

Overholding — Civil  Bill  for- — Transfer  to 

High  Court     [1901]  2  I.  R.  628,  632  ; 
35 1,  L.  T.  R.  45 
See  Practice — Transfer  of  Action.    13. 
— —  Proceeding  by  receiver — Practice 

33 1.  L.  T.  R.  144 
See  Land  Judges'  Court — Receiver.    2. 

Rent — ^Aotion  for  both  rent  and  posses- 

sion—Practice        [1909]  2  I.  R.  104  ; 
42  I.  L.  T.  R.  22S 
See  Practice — Judgment.    17. 

Service  of  Civil  Bill  for  non-payment  of 

rent  28  I.  L.  T.  R.  137 

See  County  Court— Practice.    62. 

Special  indorsement      [1897]  2  I.  R.  234  ; 

31 1.  L.  T.  R.  61 
See  Practice — Writ  Specially  Indorsed.   1. 

Special  indorsement         32  I.  L.  T.  R.  150 

See  Practice — Writ  Specially  Indorsed.  6. 

Special  indorsement         31  I.  L.  T.  R.  154 

See  Practice — Writ  Specially  Indorsed.  .5. 

Special  indorsement — ^Amendment 

[1900]  2 1.  R.  505 
See  Practice — Writ  Specially  Indorsed.  4. 
Special   indorsement — Motion   for    judg- 
ment— -Devolution  of  title 

[1899]  2 1.  R.  45 
See  Practice— Writ  Specially  Indorsed.  2. 

Staying     proceedings  —  Mortgagee     and 

mortgagor.  40  I.  L.  T.  R.  139 

See  Practice— Staying  Proceedings.   9. 

Weekly  tenancy  — -  Overholding  —  Final 

judgment  [1911]  2  I.  R.  632  ; 

44 1.  L.  T.  R.  210 
See  Practice — Judgment.    14 
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1.  Where,  at  the  passing  of  the  Land  Act  of 
1881,  a  tenant  had  two  holdings,  but  the  smaller 
of  the  two  was  a  mere  agistment  letting  : — Held, 
that  the  smaller  holding  had  not  the  status  of 
a  present  tenancy.     Thornton  v.  Connolly 

Cir.  Cas.,  Palles,  C.B.,  32 1.  L.  T.  216 

2.  Open  quarry — Accident  to  heifer — Ovmer's 
risk — Knowledge  of  danger — Qrand  Jury  Acta.l 
The  defendant  was  owner  of  an,  out-farm  having 
on  it  a  quarry  used  by  road  contractors.  The 
plaintiff  contracted  for  the  agistment  of  a  heifer 
thereon,  knowing  the  state  of  the  field.  Sub- 
sequent quarrying  undermined  the  edge  of  the 
quarry,  which  gave  way  with  the  heifer,  and  so 
injured  her  that  she  died : — Held,  that  the 
defendant  was  not  liable.     Reid  v.  Calderwood 

Cir.  Cas.,  Cherry,  L.J.,  45 1.  L.  T.  R.  139 


LANDLORD  AND  TENANT— AGREEMENT. 

1. Construction    of    documents — Mject- 

ment  on  title — Contract  of  tenancy — •  Estate  of  free- 
hold or  yearly  tenancy.']  Where  a  proposal  is 
made  in  one  document  by  an  incoming  tenant 
effectual  and  appropriate  when  accepted  to 
create  a  yearly  tenancy,  and  a  promise  is  made 
in  another  document  by  the  landlord  under- 
taking not  to  increase  the  agreed-upon  rent  or 
to  give  notice  to  quit  so  long  as  punctual  pay- 
ment of  the  rent  is  made  and  the  acceptances 
to  the  proposal  and  undertaking  are  both  in 
pais : — Held,  that  the  terms  of  the  proposal  in 
the  first  document  are  not  so  modified  by  the 
terms  of  the  undertaking  in  the  second  docu- 
ment as  to  convert  the  interest  of  a  yearly 
tenancy  into  a  freehold  estate.  Held  also  (per 
O'Brien,  J.),  that  had  the  undertaking  been  in 
the  same  document  as  the  proposal,  the  character 
of  the  yearly  tenancy  would  not  have  been 
altered.  Wood  v.  Davis  (6  L.  R.  I.  50  [1879]) 
distinguished.  March  and  Clibborn  v.  Wilson 
Q.  B.,  29  I.  L.  T.  R.  133 

2. Illegality    of     contract — Action    for 

rent — House  condemned  as  unsanitary  before 
agreement — Belfast  Corporation  Acts.']  A  land- 
lord had  by  an  agreement  let  to  a  tenant  for  a 
definite  period  a  dwelling-house,  which  he  (the 
landlord)  had  been  previously  ordered  to  leave 
by  the  sanitary  authority  of  Belfast  as  being 
unsanitary  on  account  of  its  not  being  provided 
with  the  yard  accommodation  necessary  under 
the  Belfast  Corporation  Acts,  the  tenant  being 
informed  of  this  fact.  Under  the  said  Acts  it 
was  a  penal  offence  to  occupy  a  house  not  pro- 
vided with  proper  yard  accommodation.  The 
tenant  occupied  the  house  for  some  time  but 
had  to  leave  on  account  of  its  being  injurious 
to  the  health  of  himself  and  family,  paying  rent 
up  to  the  date  he  left.  The  landlord  sued  for 
the  balance  of  the  rent  due  under  the  agree- 
ment : — Held,  that  the  agreement  was  to  do  an 
illegal  act,  and  one  contrary  to  public  policy 
and  on  that  account  was  null  and  void,  and 
should  not  be  sued  on,  and  that  the  landlord 
could  not  recover  any  rent  under  it.  Gray  v. 
Caticart.    Cir.  Cas.,  Johnson,  J.,  33 1.  L.  T.  R.  35 


LANDLORD  AND  TENANT— AGREEMENT— 

continued. 
3. Letting  of  grazing  for  six  months— 

Relation  of  landlord  and  tenant — Interest  in  land 
— Written  memorandum — Deasy's  Act,  1860  (23 
cfc  24  Vict.  V.  154),  s.  4.]  The  plaintiff,  a  land- 
lady possessed  of  freehold  lands,  instructed  an 
auctioneer  to  put  up  for  sale  by  public  auction 
the  grazing  of  a  certain  portion  of  the  said  lands 
for  a  period  of  six  months.  In  pursuance  of 
such  instructions  the  auctioneer  duly  offered  the 
grazing  for  sale,  and  accepted  the  bid  of  the 
defendant,  maldng  at  the  time  the  following 
entry  in  his  book : — "  Miss  Crane's  meadows — 
Bernard  Naughten,  £13  IDs."  The  plaintiff  on 
learning  the  name  of  the  purchaser  refused  to 
give  him  the  grazing.  The  defendant,  notwith- 
standing such  refusal,  put  his  cattle  on  the 
grazing,  and  kept  them  there.  Plaintiff  brought 
an  action  to  recover  possession  and  for  an  injunc- 
tion, alleging  there  was  no  memorandum  in 
writing  of  the  contract  sufficient  to  satisfy  the 
Statute  of  Frauds.  Held,  that  the  contract  was 
one  "  in  respect  to  lands  wh6reby  the  relation  of 
landlord  and  tenant  was  intended  to  be  created 
for  a  definite  period  of  time  "  less  than  a  year, 
within  the  terms  of  section  4  of  Deasy's  Act, 
1860,  and  therefore  did  not  require  to  be  in 
writing.  Held  also,  that  if  the  Statute  of  Frauds 
were  applicable  to  such  a  contract,  such  note  or 
memorandum  as  aforesaid  would  be  sufficient 
to  satisfy  that  statute.     Crane  v.  Naughten 

K.  B.,  [1912]  2  I.  R.  318 

4. New    tenancy,    implied    contract — 

Caretaker's  agreement — Inconsistent  course  of 
conduct — Terms  of  implied  contract.']  The  appel- 
lant was  a.  tenant  of  the  respondent.  In  1905 
the  respondent  evicted  him,  and  obtained 
judgment  for  the  arrears.  Four  days  after  giving 
up  possession  he  was  allowed  to  return  imder  a 
caretaker's  agreement.  He  continued  to  pay 
sums  on  account  up  to  1913,  the  total  of  which 
considerably  exceeded  the  amount  owing  to  the 
respondent  at  the  time  of  the  eviction  : — Held, 
reversing  the  decision  of  Dodd,  J.,  that  in  the 
absence  of  any  expressed  agreement,  the  facts 
constituted  an  implied  contract  of  a  new  tenancy 
as  far  as  possible  on  the  terms  of  the  old  one, 
the  written  caretaker's  agreement  notwith- 
standing. Bor,  Plaintiff  and  Respondent ;  Hayes, 
Defendant  and  Appellant 

K.  B.,  48  I.  L.  T.  R.  108 
— — ■  Lease  for  less  than  three  years — ^Liability 
of  lessee  for  costs  of  lessor — Counter- 
part 30  I.  L.  T.  R.  125 
See  Solicitor— Bill  of  Costs.    139. 

■  Re-instatement  of  tenant  under  section 

20  (2)  of  Land  Act,  1881— Writing- 
Filing  30  I.  L.  T.  R.  143  ; 
31 1.  L.  T.  R.  89 
See  Land  Law  Acts— Statutory  Term.    5. 

LANDLORD  AND  TENANT— ASSIGNMENT. 

1.  A.,  a  lessee  of  lands  held  under  the 

Court  of  Chancery,  by  an  agreement  contaitiing- 
a  clause  prohibiting  assignment  without  the 
consent  of  the  Master  in  Chancery  or  the  receiver,. 
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LANDLORD  AND  TENANT— ASSIGNMENT— 

continued. 
assigned  the  lands  to  B.  without  having  obtained 
such  consent,  testified  in  the  mode  prescribed 
by  the  10th  section  of  the  Landlord  and  Tenant 
Act  (Ir.),  1860,  and  the  lands  were  after- 
wards taken  under  an  execution  against  A.  : — 
Held,  that  no  interest  passed  under  the  assign- 
ment to  B.,  and  therefore  that  the  lands  were 
liable  to  be  taken  under  an  execution  against  A. 
iSemble,  that  whatever  may  be  the  effect  as 
between  landlord  and  tenant  of  the  landlord's 
testifying  his  consent  to  the  assignment,  in  the 
prescribed  form,  at  «.  period  subsequent  to  the 
date  of  the  assignment,  it  cannot  divest  the 
intervening  rights  of  third  parties.  Butler  v. 
Smith  C.  P.,  [1864]  16  I.  C.  L.  R.  213 

2. Assignment  or  sub-iemise— Assign- 
ment to  trustee — Bent — Assignee's  liability — 
"  Leasehold  tenure  " — Sub-demise.]  A  tenant 
from  year  to  year  having  become  insolvent 
granted,  assigned,  and  demised  to  a  trustee  for 
his  creditors  all  his  property,  including  the 
tenancy,  to  hold  for  all  his  term  or  interest, 
"  save  such  portion  thereof  (if  any)  as  are  of 
leasehold  tenure,  and  as  to  such  premises  for  all 
the  estate  or  interest  of  the  said  debtor  therein, 
save  the  last  day  of  the  term  for  which  same  may 
be  held."  The  insolvent  was  to  live  free  of 
charge  in  part  of  the  house  for  a  month  at  least, 
and  till  the  premises  were  sold  or  surrendered  : — 
Held,  that  a  tenancy  from  year  to  year  was 
included  in  the  words  leasehold  tenure,  and 
accordingly  that  there  was  no  assignment  of 
the  premises,  but  a  subdemise,  and  that  the 
trustee  was  not  personally  liable  for  the  rent 
due  after  the  date  of  the  deed  of  assignment. 
Magowan  v.  Telford 

Clr.  Cas.,  Dodd,  J.,  43  I.  L.  T.  R.  237 

3. Covenant  against  alienation — With- 
out consent  in  writing  of  landlord — Consent  in 
letter  of  agent — Authority  of  agent — Landlord  and 
Tenant  Law  Amendment  Act  (Ireland),  1860 
(23  &  24  Vict.,  c.  154),  o.  10.]  A  lease  contained 
a  covenant  that  the  lessee  should  not,  without 
the  express  consent  in  writing  of  the  landlord, 
assign  the  lands.  By  settlement  on  his  marriage 
the  lessee  purported  to  assign  them  to  trustees 
on  certain  trusts.  Evidence  was  given  that 
previous  to  the  marriage  the  landlord's  agent 
wrote  a  letter  to  the  lessee,  stating  that  the 
agent  had  got  the  landlord's  consent  to  allow 
the  place  to  be  settled  on  the  intended  wife  : — 
Held,  that  section  10  of  the  Landlord  and  Tenant 
Law  Amendment  Act  (Ireland),  1860  (23  &  24 
Viot.,  c.  154),  applied  :  and  that,  as  there  was  no 
consent  testified  as  required  by  that  section, 
the  settlement  was  void.  In  re  Ulster  Per- 
manent Building  Society  and  Junior  Army  and 
Navy  Stores  (13  L.  E.  I.  67)  distinguished. 
Smith  V.   Whitmore        V.-C,  [1896]  1  I.  R.  520 

4.  Notice     of — Assignment     of    lease — 

Notice  in  writing — Particulars  of  assignment — 
23  cfc  24  Vict.,  c.  154,  s.  14.]  The  notice  in  writing 
of  the  particulars  of  an  assignment  of  a  lease 
required  by  section  14  of  the  23  &  24  Vict., 
c.  154,  must  state  the  mode  in  which  the  assign- 
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continued. 
ment  is  carried  out,  the  parties  to  the  assignment 
and  the  date  of  the    assignment.      Powell  v. 
Adamsm  Q.  B.,  App.,  [1895]  2 1.  R.  41,  59 

5. Of  boliing— Sub-division  or  sub-letting 

without  the  consent  of  the  landlord  in  writing — 
Land  Law  (Ireland)  Act,  1881  (44  &  45  Vict., 
c.  49),  s.  2.]  An  assignment  by  a  tenant  from 
year  to  year  of  a  holding  to  which  the  Land  Law 
(Ireland)  Act,  1881,  applies,  of  portion  of  such 
holding,  is  absolutely  and  for  all  purposes  void, 
unless  and  until  the  landlord  has  consented 
thereto  in  writing,  as  required  by  section  2  of 
that  Act.  The  defendant,  a  tenant  from  year 
to  year  of  a  holding  to  which  the  Act  of  1881 
applied,  assigned  by  deed  a  portion  of  his  holding 
to  the  plaintiff,  and  the  landlord  having  refused 
his  consent,  the  defendant  gave  the  plaintiff 
his  bond  (of  even  date)  for  £90,  the  amount  of 
the  purchase  money,  conditioned  in  the  event  of 
the  plaintiff  being  disturbed  in  his  possession, 
or  sustaining  loss  because  of  the  landlord's 
consent  not  having  been  obtained.  The  plain- 
tiff entered  into  possession,  and,  being  disturbed 
in  his  possession  by  the  defendant,  sued  him  on 
the  bond,  and  at  the  trial  obtained  a  verdict 
for  £78.  The  landlord  had  throughout  refused 
to  give  his  consent  to  the  sub-division.  On 
new  trial  motion  to  the  Queen's  Bench  Division, 
and  on  appeal  therefrom  to  the  Court  of  Appeal : 
—Held,  that  the  assignment  being  absolutely 
void,  and  the  defendant  having  it  thus  in  his 
power  to  eject  the  plaintiff,  and  having  in  effect 
dispossessed  him,  the  verdict  was  right.  Fogarty 
V.  Shanahan       Q.  B.,  [1898]  2  I.  R.  273,  286  ; 

30  I.  L.  T.  R.  30 

— —  Lessor's    interest  —  Covenant    to    make 

street— Breach  [1896]  2  I.  R.  247  ; 

29  I.  L.  T.  262 

See  Landlord  and  Tenant — Lease.    17. 

Mortgage- Mortgagee  in  possession — Real 

tenant  [1898]  2  I.  R.  378 

See  Land  Law  Acts — Sale  of  Tenancy.  30. 

Tenancy— -Apportionment  of  rent 

[1903]  2  I.  R.  660  ;  2  N.  I.  J.  R.  129 

See  Landlord  and  Tenant — Rent.    6. 


LANDLORD    AND    TENANT— DEMAND    OF 
POSSESSION. 

Landlord  and  Tenant  Law  Amendment  Act 
(Ireland),  1860  (23  <fe  24  Vict.,  c.  154),  s.  86— 
Oaretaker —  Bailiff  orally  authorised  by  landlord,] 
By  section  86  of  the  Landlord  and  Tenant  Law 
Amendment  Act  (Ireland),  1860,  in  order  to 
found  a  summons  for  the  recovery  of  premises 
under  the  section,  demand  of  possession  must 
be  made  by  the  owner,  or  his  known  agent  or 
receiver : — Held,  that  a  demand  of  possession 
made  by  a  bailiff  orally  authorised  to  make  it 
by  the  owner,  where  such  authority  was  known 
to  the  person  from  whom  the  possession  was 
demanded,  was  a  sufficient  demand  within 
the  section.  Murphy,  Appellant ;  Grady, 
B  espondent 

K.  B.  [1904]  2  I.  R.  591  ;  37  I.  L.  T.  R.  161 
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LANDLORD  AND  TENANT— DISCLAIMER. 
Determination  of  tenancy    by    disclaimer — 

Evidence  of  such  disclaimer — Form  of  Vesting 
Order  made  in  pursuance  of  section  79  of  the  Irish 
Land  Act,  1903 — Powers  of  the  Irish  Land  Com- 
mission exerciseable  in  the  name  of  the  Com- 
mission by  the  Estates  Commissioners — Effect  of 
m,ch.  Vesting  Order.]  A  tenancy  to  which  the 
provisions  of  the  Irish  Land  Acts  apply  may  be 
determined  by  disclaimer  on  the  part  of  the 
tenant.  A  claim  to  have  acquired  the  fee- 
simple  interest  in  the  lands  by  the  operation  of 
the  Statutes  of  Limitation  amounts  to  such  a 
disclaimer.  A  vesting  order  made  in  the  name 
of  and  under  the  seal  of  the  Irish  Land  Com- 
mission, and  signed  by  two  of  the  Estates  Com- 
missioners, oompUes  with  the  provisions  of 
section  79,  sub-section  I  of  the  Irish  Land  Act, 
1903.  Congested  Districts  Board  v.  Connor 
K.  B.,  [1916]  2  I.  R.  611  ;  49  I.  L,  T.  R.  241 

LANDLORD    AND    TENANT— DISTRESS. 
Distress  lor  rent— Things  not  distrainable— 

Implements  of  trade — Sewing  machines.]    Hire- 
purchase  agreement.     Singer  Manufacturing  Co, 
v.  Carson  tSe  Fletcher 
Cir.  Cas.,  FitzGibbon,  L.J.,  40  I.  L.  T.  R.  88 

LANDLORD  AND  TENANT— LANDLORD 
AND  TENANT  ACT,  1870. 
1. Compensation  for  disturbance — Com- 
pensation for  improvements — Ulster  custom — 
Holding  not  within  the  Land  Law  Act,  1881 — Scale 
of  compensation — -44  <fc45  Vict.,c.i9,s.  49  (6) — 33 
dk  34  Vict.,  c.  46,  s.  3.]  By  lease,  dated  September 
11,  1865,  G.  and  his  wife  demised  to  F.  a  holding 
in  the  county  of  Fermanagh  for  fourteen  years, 
provided  Mrs.  C.  should  so  long  live.  After 
the  expiration  of  the  term  the  tenant  remained 
on  as  yearly  tenant.  In  1889,  the  tenant 
served  notice  to  fix  a  fair  rent  in  respect  of 
the  holding,  but  the  application  was  dismissed 
on  the  ground  that  the  holding  was  let  for  tem- 
porary convenience.  The  landlord  served  notice 
to  quit,  and  the  tenant  filed  a  claim  for  com- 
pensation for  disturbance  and  for  improvements. 
The  County  Court  Judge  awarded  to  the  tenant 
compensation  for  disturbance  and  improvements 
on  the  scale  set  forth  in  section  6  of  the  Land 
Law  (Ireland)  Act,  1881.  On  appeal  to  the  Land 
Commission  this  decision  was  affirmed : — Held 
(by  Lord  Ashbourne,  C,  and  FitzGibbon  and 
Holmes,  L. JJ. ;  Walker,  L.J.,  dissentiente),  that 
the  tenant  was  entitled  to  compensation  for 
disturbance  only,  upon  the  scale  set  forth  in 
section  3  of  the  Land  Act,  1870,  and  that  the 
holding,  being  one  let  for  temporary  convenience, 
no  part  of  the  Act  of  1881  applied  to  it.  Fawcett 
tenant ;  Collum,  landlord 
App.  [1901]  1  I.  R.  129  ;  35  I.  L.  T.  R.  28 
2. Compensation  for  disturbance — In- 
sufficiently stamped  notice — Liberty  to  proceed  on 
payment  of  additional  stamp  duty — County  Courts 
Act,  1877,  s.  83  (i)— Rules  of  1878.]  A  tenant 
having  served  notice  in  the  County  Court  under 
the  Land  Act,  1870,  claiming  £1,248  compensa- 
tion  for   disturbance,    the   landlord  served   » 


LANDLORD  AND  TENANT— LANDLORD  AND 

TENANT  ACT,  ISlO—continued. 
set-off  for  £1,477,  and  all  the  documents  were 
recorded  with  the  Clerk  of  the  Peace,  and  the 
stamp  on  the  tenant's  claim  was  duly  cancelled 
by  him.  At  the  hearing  before  the  County 
Court  Judge  an  objection  was  made  to  the 
tenant's  notice  on  the  ground  that  it  was 
stamped  with  a  one  shilling  stamp  instead  o£ 
ten  shillings,  as  required  by  the  Rules  of  1878, 
and  he  dismissed  the  notice  on  that  ground : — 
Held,  that  the  notice  had  been  "  received,  ad- 
mitted,or  used  without  being  properly  stamped  " 
within  the  meaning  of  section  83  (4)  of  the 
County  Courts  Acts,  1877,  and  the  Court,  in  the 
exercise  of  its  discretion  under  that  section, 
should  have  admitted  the  notice  subject  to  its 
being  properly  stamped.  Byrne  v.  La  Touche 
L.  C,  37  I.  L.  T.  R.  59 

3. Compensation  for  disturbance — Order 

of  Land  Commission  fixing — Interest — Lartd 
Act,  1810— Land  Law  Act,  1881—3  <fc  4  Vict., 
c.  105,  ss.  26,  27.]  An  Order  by  the  Land  Com- 
mission (on  appeal  from  the  Civil  Bill  Court) 
fixing  compensation  for  disturbance  under  the 
Land  Law  Act,  1870,  does  not  carry  interest. 
Smyth  {Executors  of)  v.  Nicholson 

L.  C,  42  I.  L.  T.  R.  159 

4. Compensation   for   disturbance   and 

Improvements— Owner — Reversionary  lessee.]  An 
owner-in-fee  made  a  lease  for  four  lives  in  1795, 
and  in  1870  the  then  owner  of  the  fee  made  a 
reversionary  lease  of  200  years,  to  commence 
upon  the  death  of  the  last  of  the  lives  named 
in  the  lease  of  1795.  The  plaintiff  was  a  tenant 
of  the  lessee  of  the  lease  of  1795.  In  1891,  the 
last  life  of  the  lease  of  1795  died,  and  in  1902 
the  defendant  (the  lessee  of  the  lease  of  1870, 
evicted  the  plaintiff  and  also  the  representative 
of  the  lessee  of  the  lease  of  1795.  On  an  applica- 
tion by  the  plaintiff  for  compensation  for 
improvements  and  disturbance  under  the  Act 
of  1870 : — Held,  that  as  the  defendant  was  not 
a. "  landlord,"  and  the  relationship  of  landlord 
and  tenant  did  not  exist  between  him  and  the 
plaintiff,  the  claim  of  the  plaintiff  should  be 
dismissed.    Hurley  v.  Pattison 

L.  C,  4  N.  I.  J.  R.  249 

5. Compensation  for  improvements — 

For  disturbance — Land  Law{Ireland)  Act,  1881 — 
Demesne  land — Residential  holding — Holding  ex- 
pressed to  be  let  for  temporary  convenience — Letting 
for  life  of  tenant.]  d  an  estate  map  made  in 
1814,  the  lands  of  Newtown,  then  held  under  a 
lease  dated  April  3,  1811,  for  thirty-one  years 
or  three  lives,  were  described  as  "  a  handsome 
demesne,"  and  in  a  map  of  the  adjoining  town- 
land  the  lands  bounding  it  on  one  side  were 
called  "  Newtown  demesne."  The  lessee  in  the 
lease  of  1811  was  described  as  "  Esquire,"  but 
the  parcels  demised,  which  included  other  lands 
than  those  the  subject-matter  of  the  present 
case,  were  called  "  the  ploughlands  of  Newtown 
and  C."  In  1852  the  lands  of  Newtown,  which 
had  been  for  some  time  in  the  landlord's  hands, 
were  let  to  O'L.  for  a  term  of  thirty-one  years, 
at  a  rent  of  £1  Ss.  per  acre,  under  an  agreement 
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for  at  lease  which  was  to  contain  usual  hus- 
bandry covenants,  with  provisions  that  the 
tenant  was  to  put  and  keep  the  house  and 
premises  in  repair,  and  that  the  landlord  was  to 
have  power  to  resume  portion,  not  exceeding 
10  acres,  for  building  purposes.  On  O'L.'s 
death  the  holding  passed  to  his  widow  as  his 
executrix  and  devisee,  and  she  remained  in 
possession  till  her  death,  February  18,  1894. 
In  1883  the  term  of  thirty-one  years  agreed  to 
be  granted  in  1852  expired,  and  ejectment  pro- 
ceedings were  brought  by  the  landlord  to  recover 
the  holding.  The  proceedings  were  defended, 
but  the  matter  wassettled  by  Mr.  O'L.  agreeing 
to  take  a  lease  of  the  holding"  as  demesne  lands 
only,  for  her  own  life,"  paying  an  increased 
rent  of  5s.  an  acre  free  of  county  cess  and  taxes. 
The  lands  were  always  used  as  an  ordinary 
agricultural  farm.  On  the  death  of  Mrs.  O'L. 
the  landlord  required  possession  of  the  holding 
from  her  executor,  who  made  a  claim  before  the 
County  Court  for  compensation  for  disturbance 
and  improvements.  The  County  Court  Judge 
awarded  compensation  on  both  grounds.  Both 
parties  appealed  to  the  Land  Commission : — 
Held,  by  the  Land  Commission,  that  the  lands 
were  not  demesne  lands,  nor  a  residential  hold- 
ing, nor  a  letting  for  temporary  convenience,  so 
as  to  exclude  the  holding  from  the  benefit  of  the 
Land  Acts,  and  that  the  executor  of  the  deceased 
tenant  was  entitled  to  compensation  for  im- 
provements and  for  disturbance.  The  landlord 
having  appealed  to  the  Court  of  Appeal : — Held, 
by  the  Court  of  Appeal,  Walker,  L.J.,  diss, 
(reversing  in  part  the  decision  of  the  Land 
Commission),  that  the  executor  of  the  deceased 
tenant  was  not  entitled  to  compensation  for 
disturbance.  0' Donovan,  claimant ;  Earl  of 
Kenmare,  respondent 

L.  C,  [1896]  2  L  R.  512  ;  App.,  [1896]  2 1.  R.  521 ; 
30  I.  L.  T.  R.  149 

6. Compensation    for    improvements — 

Advance  to  tenants  by  Commissioners  of  Public 
Works — Claim  by  Commissioners  against  amount 
awarded  as  compensation  to  the  tenant."]  A  ten- 
ant from  year  to  year  of  lands  applied  for  and 
obtained  from  the  Commissioners  of  Public 
Works,  under  section  31  of  the  Land  Law 
(Ireland)  Act,  1881,  a  loan  of  £375,  to  be  ex- 
pended in  drainage  and  erecting  farm  offices, 
and  executed  a  deed  whereby  he  charged  all  his 
tenancy,  estate,  and  interest  in  the  lands  with 
the  payment  to  the  Commissioners  of  the  ad- 
vances and  interest.  The  tenant's  interest  was 
sold  under  a  writ  of  ji.  fa.  to  Brew  and  Glynn, 
who  subsequently  surrendered  the  tenancy  to 
the  landlord,  and  served  a  claim  for  compen- 
sation for  improvements  for  £498  3s.  4d.  The 
County  Court  Judge  disallowed  the  claim.  The 
claimants  appealed  to  the  Land  Commission. 
The  Commissioners  of  Public  Works  obtained 
leave  to  intervene,  and,  on  the  hearing  of  the 
appeal,  claimed  to  be  mortgagees  of  the  com- 
pensation moneys.  The  Land  Commission 
awarded  the  claimants  £237  10s.  compensation 
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for  improvements,  but  held  that  the  claim  of  the 
Commissioners  of  Public  Works  to  have  a  charge 
upon  the  amount  so  awarded  was  unsustain- 
able : — Held,  by  the  Court  of  Appeal  (reversing 
the  Land  Commission),  that  the  Commissioners 
of  Public  Works  were  entitled  under  their  charge 
to  the  amount  so  awarded  as  compensation  for 
improvements.  Brew  and  Glynn,  tenants ; 
Stackpoole,  landlord 

L.  C,  [1894]  2 1.  R.  193  ;  28 1.  L.  T.  R.  52  ; 
App.,  [1896]  2  I.  R.  29  ;  30  I.  L.  T.  R.  38 

7. Compensation    for    improvements  — 

"  Landlord  " — Head  interest  sold  after  expiration 
of  lease.]  Where,  on  the  expiration  of  a  lease, 
the  landlord  of  the  premises  thereby  demised 
sells  the  fee-simple  in  the  lands  to  a  purchaser 
"  free  from  incumbrances,"  the  lands  being 
described  in  the  conveyance  as  in  the  occupation 
of  the  former  tenant  as  "  overholding  lessee," 
and  the  purchaser,  as  an  act  of  grace,  gives  the 
lessee  permission  to  retain  possession  for  a 
fixed  period  reiit  free  ;  a  claim  by  the  lessee 
mider  section  4  of  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  for  compensation  for  im- 
provements on  quitting  his  holding  should  be 
piosecuted  against  the  vendor  of  the  lands  as 
being  the  person  who,  within  the  meeining  of 
the  Act,  stands  in  the  relation  of  landlord  to  the 
claimant.  Hope-Johnston  v.  Harl  Bussell  and 
M'Cann  App.,  40  I.  L.  T.  R.  110 

8. Compensation — Improvements — What 

are  1 — Compensation  in  respect  of  fine — Demesne 
land — Agricultural  or  pastoral  land.]  Demesne 
lands  as  such  are  not  excluded  from  the  Land- 
lord and  Tenant  (Ireland)  Act,  1870.  To  exclude 
such  lands,  by  the  application  of  section  71  of 
the  Act  of  1870,  it  must  be  shown  that  the  lands 
are  not  only  demesne,  but  that  they  are  demesne 
which  are  not  agricultural  or  pastoral  in  their 
character.  A  demesne  is  not  necessarily  non.- 
agricultural  or  non-pastoral  in  its  character. 
Improvements  in  respect  of  which  compensation 
may  be  given  under  the  Act  of  1870  must  be 
improvements  done  by  an  improving  agricultural 
tenant  working  his  farm  to  the  best  advantage, 
and  doing  everything  suitable  to  it,  and  calcu- 
lated to  increase  the  letting  value  of  it  as  an 
agricultural  farm  if  it  should  ever  come  back 
into  the  landlord's  hands.  Operations  carried 
on  and  expenditure  incurred  by  a  tenant  for 
the  purpose  of  gratifying  his  desire  of  incorporat- 
ing his  farm  with,  and  making  it  an  ornamental 
portion  of,  a  demesne  belonging  to  the  tenant 
are  not  matters  in  respect  of  which  compensation 
will  be  awarded  under  the  Act  of  1870.  The 
circumstances  under  and  the  extent  to  which 
compensation  will  be  awarded  in  respect  of  the 
building  of  stone  walls  round  a  farm,the  planting 
of  ornamental  trees,  the  erection  of  iron  palings 
and  stone  piers  and  gates,  the  removal  of  old 
fences,  and  the  manuring,  draining,  and  levelling 
of  land,  were  discussed.  It  was  held  on  the 
facts  that  on  the  hearing  of  a  claim  for  com- 
pensation under  section  7  of  the  Act  of  1870, 
there  was  no  evidence  that  the  consideration 
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given  by  a  tenant  to  his  predecessor-in-title  was 
given  with  the  express  or  implied  consent  of  the 
landlord.  It  was  held  further  that  fancy  prices 
paid  by  the  tenant  to  his  predecessor-in-title 
for  certain  badly  worked  and  somewhat  neglected 
farms  should  not  be  made  the  subject  of  com- 
pensation by  the  landlord,  "  having  regard 
to  the  circumstances  of  the  case."  Countess  of 
Milltown  v.  Cullinan  and  others 

C.  C,  45  I.  L.  T.  120 

9. Letting  Jor  temporary  purpose.]    In 

order  to  exclude  a  holding  from  the  Act  of  1870, 
as  having  been  let  for  a  temporary  purpose, 
it  must  not  only  be  let,  in  fact,  for  temporary 
purposes,  but  it  must  be  so  stated  in  the  in- 
strument of  letting.     M'Carthy  v.  Mulcahy 

L.C.,  32I.L.T.38 

10.  Occupant — Justices'  order  for  posses- 
sion— Summons — Landlord  and  Tenant  (Ireland) 
Act,  1860  (23  &  24  Vict,  c.  154),  <,.  86.]  In  pro- 
ceeding under  section  86  of  the  Landlord  and 
Tenant  (Ireland)  Act,  1860,  to  recover  possession 
from  a  permissive  occupier,  it  is  unnecessary, 
either  in  the  complaint  or  in  the  order  of  the 
Justices,  to  distinguish  the  precise  character  of 
the  occupation,  viz.,  whether  the  occupier  is  in 
occupation  as  servant,  or  herdsman,  or  care- 
taker, or  otherwise  premissively,  specifying  the 
precise  character  of  the  occupation.  Where 
the  complaint  stated  that  the  occupation  was 
as  "  hired  servant  or  caretaker,"  and  the  Justices 
simply  gave  an  order  for  possession : — Held, 
reversing  the  decision  of  the  King's  Bench 
Division,  that  the  order  was  valid  ex  facie. 
B.  (Mahony)  v.   The  Justices  of  County  Cork 

App.,  [1910]  2  I.  R.  38  J  43  I.  L.  T.  R.  194 

LANDLORD   AND  TENANT— LEASE. 

.1.  —  Advertising  on  outside  wall — Demise 
of  "  rooms  " — First  and  second  floors  of  business 
'premises  " — Construction — Bight  to  put  adver- 
tisements cm  outside  walls — Demise  of  both  sides 
of  outer  wall — Injunction — Exception — Evidence 
—Admissibility.']  Goldfootr.  Welch  481.  L.  T.  92 
2.  ; Agreement  for — Forfeiture  under  cove- 
nant in  —  Ejectment  on  title  —  Spirit  grocer's 
licence — Notice  under  Conveyancing  Act —  "Dealer 
in  spirituous  liquors " — 44  cfc  45  Vict.,  c.  41, 
s.  14;  55  <fc  56  Vict.,  c.  13,  s.  5.]  M.  agreed 
to  grant  A.  lease?  of  two  plots  of  ground  at  a 
rent  payable  half-yearly  for  99  years,  from 
Nov.  1,  1888,  in  the  form  of  a  draft  lease  annexed 
to  the  agreement  (which  form  was  signed  by  the 
partiesl,  when  A.  should  have  built  premises 
on  each  plot  within  times  mentioned  in  the 
agreement  in  conformity  with  plans  approved 
of  by  M.  The  draft  form  of  lease  contained  a, 
covenant  by  A .  not  to  carry  on  the  business  of  a 
licensed  victualler  or  dealer  in  spirituous  liquors 
without  the  consent  of  M.,  and  that  if  he  did  so 
M.  might  enter  the  premises  and  expel  A.  A. 
built  premises  on  one  of  the  plots,  but  did  not 
completely  finish  them  according  to  the  agree- 
ment.     He    paid    rent    till    Nov.,    1893,    and 
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obtained  without  the  consent  of  M.  a  spir 
grocer's  licence,  whereupon  M.  wrote  to  him 
that  he  would  proceed  to  eject  the  premises:— 
Held,  in  an  action  of  ejectment  on  the  title  that 
the  covenant  in  the  intended  lease  was  incor- 
porated in  the  yearly  tenancy,  that  there  was  a 
breach  of  the  covenant,  and  that  A.  was  not 
entitled  to  specific  performance  of  the  agreement 
for  the  lease,  and  that  even  assuming  that  he 
was,  the  letter  was  a  sufficient  compliance  with 
the  terms  of  the  Conveyancing  Act  as  regards 
notice,  and  that  M.  was  consequently  entitled 
to  succeed  in  the  action.  The  Mercers'  Company 
V.  iVKeefrey  Q.  B.,  30  I.  L.  T.  R.  41 

3. Agreement  lor  tenancy  —  Letting  of 

freehold  premises  "  so  long  as  lessee,  his  executors, 
dhc,  shall  pay  the  yearly  rent " — Lease  for  life  or 
in  perpetuity.]  G.,  owner  in  fee  of  certain 
premises,  and  H.,  a  yearly  tenant  under  C,  of 
the  premises,  entered  into  an  agreement  in 
writing,  whereby,  after  reciting  the  existing 
yearly  tenancy,  and  that  C,  "for  herself  ana 
her  heirs,  executors,  administrators,  and  assigns," 
had  agreed  with  H.,  "  his  executors,  admiuis- 
trators  and  assigns,"  to  allow  him  to  hold  and 
occupy  the  undisturbed  possession  of  the  pre- 
mises in  consideration  of  the  due  payment  bjr 
H.  of  the  yearly  rent  of  £50,  it  was  witnessed 
that  C.  agreed  to  let,  and  H.  to  take  the  premises, 
at  the  yearly  rent  of  £50.  The  agreement  con- 
tained covenants  whereby  H.,  "  for  himself,  his 
executors,  administrators,  and  assigns,"  agreed 
to  keep  the  premises  in  repair,  and  to  carry  out 
alterations  on  the  approval  of  G.,  and  a  covenant 
by  C,  whereby  G.,  "  for  herself,  her  heirs, 
executors,  administrators,  and  assigns,"  agreed 
with  H.  that,  so  long  as  II.,  "  his  executors, 
administrators,  and  assigns,"  continued  to  pay 
the  yearly  rent,  G.  would  continue  H.,  "  his 
executors,  administrators,  and  assigns,"  as  the 
tenant  of  the  premises,  and  preserve  to  him  and 
them  the  quiet  and  peaceable  enjoyment  of 
same ;  and  a  further  covenant  by  H.,  that  H., 
"  his  heirs,  executors,  or  administrators," 
should  not  let,  sell,  or  assign  his  interest  in  he 
premises  without  the  consent  in  writing  of  C, 
"  her  heirs,  executors,  administrators,  or 
assigns,  or  her  or  their  agent  at  the  time 
being": — Heid,  that  the  agreement  created  a 
tenancy  for  the  lessee's  lite.  In  re  Coleman's 
Estate ;  Henry,  Petitioner 

Ross,  J.,  [1907]  1  I.  R.  488 

4.  Appurtenance,]    A  lease  demised  a 

"  mill,  together  with  the  dwelling-house,  sheds, 
out-oflices,  and  caretaker's  lodge  belonging 
thereto,  to  hold  the  said  demised  premises,  with 
the  rights,  members,  and  appurtenances  there- 
unto belonging  or  in  anywise  appertaining  "  : — 
Held,  that  a  piece  of  ground,  which  had  been 
always  occupied  by  the  former  tenants  of  the 
mill  and  dwellinghouse,  but  which  was  not 
necessary  to  the  enjoyment  of  either,  did  not 
pass.    Jones  v.  Whelan. 

C.  P.,  [1894]  16 1.  C.  L.  R  495 

5.  Building    purposes — Restrictive    cove- 
nant— Purchase  of  reversion  by  lessee — Merger — 
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Sub-lessees — Notice  of  restrictive  covenant — In- 
fringement— Change  in  the  character  of  the  neigh- 
bourhood— Waste — Injv,nction.'\  By  lease  dated 
the  15th  February,  1854,  the  Earl  of  if.  demised 
certain  lands  near  Belfast  to  W.  T.,  for  the  term 
of  1,000  years  at  a  yearly  rent,  and  subject, 
among  others,  to  a  covenant  on  the  part  of  the 
lessee  to  expend  within  three  years  a  sum  of 
£500,  at  least,  in  erecting  a  private  dwelling- 
house  on  portion  of  the  said  demised  premises 
and  a  further  covenant  not  to  use  or  aUow  to  be 
used  any  house  then  erected  or  thereafter  to  be 
erected  on  any  part  of  the  demised  premises, 
save  for  a  private  dwellinghouse  or  tea  and 
refreshment  house,  without  the  consent  in 
writing  of  the  Earl  of  B.  A  sub-lease  dated 
25th  December,  1863,  was  made  by  W.  T.  of  a 
portion  of  these  premises  containing  2r.  23p., 
on  which  a  villa  residence  had  been  erected 
called  Seville  Lodge,  to  Arabella  G.  (one  of  the 
defendants)  for  a  term  of  800  years,  subject, 
however,  to  all  the  provisoes,  clauses,  covenants, 
and  agreements  contained  in  the  origiaal  lease. 
All  the  estate  and  interest  of  W.  T.  became 
vested  in  B.  F.,  who  in  1891  purchased  the 
reversion  in  fee  of  the  Earl  of  B.  B.  F.  died  in 
1896 ;  and  the  trustees  of  his  will  sold  his  in- 
terest in  the  premises  to  A.  (the  plaintiff).  By 
a  sub-lease,  dated  the  9th  December,  1896, 
portion  of  the  premises  comprised  in  the  sub- 
lease of  the  25th  December,  1863,  including 
Seville  Lodge,  passed  into  the  occupation. of  B. 
and  C.  (the  two  other  defendants).  The  sub- 
lease, which  was  for  a  term  of  750  years,  ex- 
cepted and  reserved  all  such  matters  and  things 
as  were  excepted  and  reserved  in  and  by  the 
lease  of  the  15th  February,  1854,  and  was  made 
subject  to  all  the  clauses,  covenants,  restrictions, 
reservations,  and  agreements  therein  contained 
so  far  as  they  affected  the  premises  demised. 
Since  the  date  of  the  original  lease  the  character 
of  the  surrounding  neighbourhood  had  com- 
pletely changed  through  the  extension  of  the 
municipal  boundaries  of  Belfast ;  and  on  portion 
of  the  premises,  adjoining  those  in  occupation 
of  B.  and  C,  the  plaintiff  herself  had  recently 
erected  a  number  of  small  shops  and  dwelling- 
houses.  The  defendants  B,  and  C.  having  com- 
menced to  excavate  and  remove  the  soil  from 
the  portion  of  the  premises  in  their  occupation 
and  to  erect  a  large  spirit  grocery  thereon  :; — 
Held  (by  the  Court  of  Appeal,  affirming  the 
decision  of  the  Vioe-Chaucellor),  that  the  interest 
under  the  lease  of  the  15th  February,  1854,  had 
not  become  merged  in  the  reversion  in  fee,  so 
as  to  destroy  the  plaintiff's  rights  under  the 
sublease  of  25th  December,  1863 ;  that  the 
defendants  had  express  notice  of  the  restrictive 
covenants  contained  in  the  lease  of  the  15th 
February,  1854,  when  they  respectively  acquired 
their  interests  in  the  premises,  and  were  in 
equity  bound  by  them  ;  that  the  right  of  a  person 
to  enforce  a  restrictive  covenant  by  injunction 
could  not  be  defeated  by  mere  change  in  the 
character  of  the  neighbourhood,  unless  there 
was  an  equity  against  him  arising  from  his  acts 
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or  conduct  in  sanctioning  or  knowingly  per- 
mitting such  change  as  to  render  it  unjust  for 
him  to  seek  relief  by  injunction  ;  that  there  was 
not  sufficient  evidence  of  such  conduct  on  the 
part  of  the  plaintiff,  and  that  she  was  accordingly 
entitled  to  an  injunction  restraining  the  erection 
of  the  spirit  grocery  aforesaid  :  but  held  (by  the 
Court  of  Appeal,  varying  on  these  points  the 
judgment  of  the  Vioe-Chancellor),  that  this  in- 
junction should  not  go  against  Arabella  6. ; 
and  that  the  plaintiff  was  not  entitled  to  relief 
on  the  ground  that  the  conduct  of  the  defen- 
dants m  altering  the  character  of  the  premises 
demised  as  a  villa  residence  amounted  to  waste. 
Duke  of  Bedford  v.  The  Trustees  of  the  British 
Museum  (2  Myl.  &  K.  552)  distinguished. 
Craig  v.  Greer  V.-C,  App.,  [1899]  1  L  R.  258,  282 

6.  Compensation  for  disturbance — Agree- 
ment— Construction.']  The  plaintiffs'  predecessor- 
in-title  demised  to  the  defendant  certain  pre- 
mises by  an  agreement  containing  the  following 
clause  : — "  And  it  is  hereby  agreed  and  declared 
that  should  the  said  landlords  desire  at  any  time 
to  acquire  any  portion  of  said  gardens  for  any 
purpose  whatever  they  shall  be  at  liberty  so  to  do 
upon  making  reasonable  compensation  to  said 
tenant  therefor,  and  should  it  be  necessary  to 
acquire  the  entirety  of  said  gardens,  then  the 
said  landlords  shall  allow  to  said  tenant  one 
half-year's  rent  thereof  in  lieu  of  said  disturb- 
ance." The  landlords  served  notice  to  quit  and 
ejected  the  tenant,  and  then  sued  him  for  a  year's 
rent  due : — Held,  that  the  tenant  was  entitled 
to  counterclaim  for  the  allowance  of  half  a  year's 
rent  in  lieu  of  disturbance.  Allen  and  others 
T.  Booney 

Cir.  Cas.,  Wright,  J.,  45  L  L.  T.  72 

7. Construction- Letting— "  Free  of  all 

rates,  taxes,  and  other  charges  " — Town  rates — 
Rates  charged  on  land.]  T.  B.  agreed  to  let  a 
house  and  premises  in  Dundalk  to  P.  C.  at  a 
yearly  rent  of  £14  10s.,  "free  of  all  rates,  taxes 
and  other  charges  "  : — Held,  that  the  lessor  was 
bound  to  pay  the  town  rates  payable  in  respect 
of  the  premises,  though  not  charged  upon  the 
premises.  Parish  v.  Sleeman  (1  De  G.  F.  &  J. 
326),  Palmer  v.  Power  (4  I.  C.  L.  R.  191),  Olosler 
V.  Murphy  ([1894]  2  I.  R.  49)  distinguished. 
M'Kone  and  others  v.  Clarke 

Cir.  Cas.,  Kenny,  J.,  41  I.  L.  T.  R.  173 

8. Contract  of  ItVAng— Breach— Statute 

of  Frauds,  s.  4 — Sufficient  agreement  in  writing.] 
The  defendant,  by  means  of  written  correspon- 
dence, had  entered  into  a  contract  to  let  a  certain 
house  and  premises  to  the  plaintiff.  There  was 
no  actual  date  specified  from  which  the  letting 
was  to  commence,  though  the  other  material 
terms  of  the  agreement  were  set  forth  in  the 
correspondence  : — Held,  that  there  was  sufficient 
indication  in  the  correspondence  from  which 
the  date  of  the  letting  might  reasonably  be 
implied  so  as  to  satisfy  the  Statute  of  Frauds. 
Biggs  v.  Brennan, 

Cir.  Cas.,  FitzGibbon,  L.J.,  41 1.  L.  T.  R.  60 

9. Covenant  against  alienation— Coucm- 

ant  not  to  assign  or  sublet  premises  without  th& 
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consent  of  the  lessor — Consent  not  to  be  unreason- 
ably withheld — Lessee  purporting  to  assign  pre- 
mises to  a  person  in  the  same  business  as  the 
lessor.']  Where  a  lease  for  years  contained  a 
covenant  not  to  assign  without  consent  of  the 
landlord,  such  consent  not  to  be  unreasonably 
withheld,  and  the  lessee  on  the  expiration  of  the 
term  let  the  premises  to  a  person  in  the  same 
trade  as  the  landlord,  who  lived  in  the  same 
street : — Held,  that  the  landlord  was  entitled  to 
possession  of  the  premises.     Ferris  v.  Mairs 

Cir.  Cas.,  Holmes,  L.J.,  37  I.  L.  T.  B.  164 

10. Covenant  against  alienation— ifar- 

riage  articles  executed  by  lessee — A  party  thereto 
estopped  from  relying  on  their  illegality  as  against 
the  other  parties — Fair  rent— Judgment  and  execu- 
tion— Ejectment  on  sheriff's  deed — 23  <fc  24  Vict., 
c  154,  s.  10.]  A.,  being  lessee  under  a  lease 
which  contained  a  covenant  against  alienation, 
executed  an  agreement  in  the  nature  of  marriage 
articles  (upon  the  marriage  of  C,  his  daughter, 
with  £.),  under  which,  subject  to  his  life  interest 
and  to  certain  rights  of  C.  and  A.'s  other 
daughters,  all  the  estate  and  interest  in  the 
lease  was  to  go  to  B.,  provided  that  if  execution 
was  issued  against  B.,  then  C.  was  to  become 
entitled.  B.  entered  into  possession,  and  after 
A.'s  death  had  a  fair  rent  fixed  on  the  holding. 
Judgment  having  been  marked  against  him  by 
the  Hibernian  Bank,  his  interest  in  the  lands 
was  sold  and  conveyed  by  sheriff's  deed  to  the 
plaintiff,  as  trustee  for  the  Bank.  In  an  action 
grounded  on  that  deed  to  recover  possession  of 
the  lands : — Seld,  B.  would  be  estopped  from 
setting  up  the  illegality  of  the  marriage  settle- 
ment, so  as  to  defeat  the  rights  of  others  under 
that  settlement,  and  could  not  by  means  of  the 
Statute  of  Limitations  obtain  title  against  them. 
The  fair  rent  order  did  not  transfer  the  tenancy 
to  B.,  and  therefore  judgment  was  rightly 
entered  for  the  defendants.  Kavanagh  v. 
CrowUy  Q.  B.,  33  I.  L.  T.  R.  30 

il. Covenant  against  alienation  —  Fee- 
farm  grant — Benewable  Leasehold  Conversion  Act 
(12  <fc  13  Vict.,  c.  105) — Conienant  to  pay  in- 
creased rent  on  assigning  or  demising  to  any 
person  outside  a  limited  class — Land  Purchase 
Acts — Redemption  of  superior  interest.']  By  a 
lease  for  lives  renewable  for  ever,  made  in  the 
year  1763,  the  lessee  covenanted  to  pay  an  ad- 
ditional rent  if  the  lessee,  his  heirs  or  assigns, 
assigned  or  demised  the  lands,  without  the 
lessor's  consent,  to  a  person  or  persons  other 
than  the  child  or  grandchild  of  the  person  so 
aliening  or  demising  same.  In  a  fee -farm  grant 
made,  in  lieu  of  the  said  renewable  lease,  in  the 
year  1852,  a  precisely  similar  covenant  was  in- 
serted:— Held  (by  the  Court  of  Appeal),  that 
■the  covenant  was  valid,  and  that  regard  must 
be  had  to  it  in  fixing  the  redemption  price  of  the 
rent  payable  under  the  fee-farm  grant  on  a  sale 
\>y  the  fee-farm  grantee  to  an  occupying  tenant, 
under  the  Land  Purchase  Acts,  through  the 
Irish  Land  Commission.  Billing  v.  WeMi  (I.  R. 
6  C.  L.  88)  overruled.  In  re  M'Naul's  Estate  ; 
Ex  parte  Traill  App.,  [1902]  1  I.  R.  114  ; 

36  I.  L.  T.  R.  45 
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12. Covenant  against  alienation— Swo- 

letting  without  consent— Assignment  without  con- 
sent.] A  lease  contained  a  covenant  by  the 
lessee  not  to  set  or  demise  the  demised  premises 
without  the  consent  of  the  lessor.  The  lessee 
sold  the  premises,  and  the  lessor  gave  his  con- 
sent, which  was  indorsed  on  the  assignment. 
The  assignee  Doyle  then  put  the  premises  up 
for  sale  and  CHara  purchased  them.  O'Hara 
required  the  assignment  to  be  made  with  tlie 
consent  of  the  lessor.  Doyle  refused  to  obtain 
the  lessor's  consent,  and  the  purchaser  refused 
to  complete  :—£reZd  (by  the  Master  of  the 
Rolls),  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  that,  by  the  covenant,  the 
assiguee  was  restrained  from  assigning  without 
the  lessor's  consent.  Held,  by  the  Court  of 
Appeal  (reversing  the  decision  of  the  Master  of 
the  Rolls),  that  the  covenant  only  restrained 
subletting  without  consent  of  the  lessor,  and 
that  it  was  not  necessary  that  the  consent  of 
the  lessor  should  be  obtained  to  make  title. 
Greenaway  v.  Adams  (12  Ves.  395)  distinguished. 
An  order  made  on  a  summons  under  the  Vendor 
and  Purchaser  Act  is,  for  the  purpose  of  an 
appeal,  an  interlocutory  order.     In  re  Doyle  and 

O'Hara's  Contract  

M.  B.,  App.,  [1899]  1  I.  R.  113,  118 

13. .  Covenant  against  alienation — Statu- 
tory prohibition^!  Geo.  IV.,  c.  29  (Ir.).]  By 
lease  dated  the  2nd  April,  1827,  the  lands  of 
Kilgreel,  in  the  County  of  Antrim,  containing 
60a.  2r.  6p.,  were  demised  to  B.  for  three  lives, 
or  thirty-one  years,  and  the  lease  contained  a 
covenant  against  alienation  without  the  consent 
in  writing  of  the  lessor.  By  an  agreement  in 
writing,  dated  19th  December,  1856,  S.  (in 
whom  the  interest  of  B.  was  vested)  agreed  to 
grant  to  M.  P.,  the  elder,  portion  of  the  said 
lands,  comprising  10  acres,  for  seven  years  from 
the  1st  November,  1856,  at  the  rent  of  £30. 
M.  P.,  the  elder,  continued  in  possession  down 
to  the  date  of  his  death,  which  happened  in 
1877,  and  after  his  death,  M.  P.,  his  eldest  son, 
remained  in  possession,  paying  the  rent  and 
receiving  the  receipts  in  his  own  name.  There 
was  no  evidence  given  by  either  landlord  or 
tenant  as  to  whether  the  head  landlord  had 
consented  in  writing,  or  at  all,  to  the  sub- 
letting to  M.  P.,  the  elder,  or  that  the  sub- 
letting ever  came  to  his  knowledge.  On  the 
30th  April,  1892,  M.  P.  served  a  notice  to  fix 
a  fair  rent  upon  S.,  which  was  dismissed  by  a 
Sub-Commission.  On  appeal  the  Land  Com- 
mission, being  of  opinion  that  it  was  competent 
for  them  to  presume  that  a  deed  had  been 
executed  releasing  the  covenant,  reversed  this 
decision.  On  a  case  stated  for  the  Court  of 
Appeal: — Held  (reversing  the  decision  of  the 
Land  Commission),  ( 1 )  that  it  was  not  competent 
to  presume  that  a  deed  had  been  executed  re- 
leasing the  covenant;  and  (2)  such  a  release  would 
not  affect  the  prohibitive  clause  in  the  statute 
7  Geo.  IV.,  c.  29.  Stevenson,  Landlord  ;  Parker, 
Tenant    App.,  [1895]  2 1.  R.  504;  29 1.  L.  T.  R.  2 

14. Covenant   against   alienation— Ten- 

ancy  from  year  to  year,  on  the  expiration  cf  lease 


(  1195 


DIGE8T  OF  CASES 


(  1196  ) 


LANDLORD    AND    TENANT— LEASE— cow. 
containing  agreement  against  alienation — Assign- 
ment by  person  entitled  to  tenant's  interest,  hut 
not  in  occupation — Land  Law  (Ireland)  Act,  1881 
(44  <fc  45  Vict.,  c.  49),  s,  1 — Land  Law  (Ireland) 
Act,   1896  (59£fe  60   Vic,  c.  47),  ss.  5  (1)  (h) 
19,  50.]     By  lease,  dated  the  7th  June,  1865, 
one  of  two  holdings  was  demised  to  William 
Earl  of  Meath,  for  eighteen  years  from  the  25th 
March,  1862.     The  lease  contained  »  covenant 
against  assignment  without  the  consent  of  the 
landlord.     By  agreement  of  the  same  date  the 
other  holding  was  let  to  William  Earl  of  Meath 
for  the  same  term  and  subject  to  the  same 
covenants.     On  the  expiration  of  the  lease,  on 
the  25th  of  March,  1880,  William  Earl  of  Meath 
continued  in  possession  of  both  holdings,  paying 
the  same  rent.       He   died  in   1887,   when  the 
present  earl,   on  the  assumption  that  he  was 
entitled  to  the  tenancies  under  certain  deeds  of 
settlement,  entered  into  possession  of  the  hold- 
ings, and  had  since  been  in  occupation,  and  paid 
the  rent.       In  1894  the  Earl  of  Meath  served 
originating  notices  to  fix  fair  rents,  which  were 
dismissed  by  the  Land  Commission  upon  the 
ground   that  the  tenancies   had   never   become 
vested  in  Lord  Meath.     It  was  discovered  that 
the  deeds  of  settlement  did  not  comprise  the 
tenant's  interests  in  these  holdings,  and  that  the 
same  passed  under  the  codicil  to  the  will  of  the 
former  Lord  Meath  to  the  Dowager  Countess  of 
Meath.     By  indenture,  dated  the  26th  October, 
1895,  the  Dowager  Countess,  for  a  nominal  con- 
sideration, assigned  the  holdings  to  Lord  Meath, 
and   on  the  30th   October,  1895,  notice   of  the 
assignment  was  served   on  the  landlord.       In 
January,     1896,     Lord     Meath     again     served 
originating    notices    to    fix    fair    rents : — Held 
(affirming  the  decision  of  the  Land  Commission), 
that  the  covenant  against  alienation  contained 
in  the  original  letting  extended  to  the  tenancy 
from  year  to  year,  which  arose  on  its  expiration, 
and  that  the  assignment  to  Lord  Meath  was 
void  ;    that  the  Countess  of  Meath  was  not  in 
occupation,  either  personally  or  by  Lord  Meath 
as  her  bailiif,   and  that  Lord  Meath  was  not 
entitled  to  serve  notice  to  fix  a  fair  rent.     Earl 
of  Meath,  Tenant ;  Megan,  Landlord 

L.  C,  App.,  [1897]  2  I.  R.  39,  477  ; 
31  I.  t.  T.  R.  28,  93 

15.    Covenant  against  alienation — WitJi- 

out  the  consent  oj  landlord,  and  if  he  did  so,  to 
pay  an  additional  rent — Order  fixing  fair  rent — 
Bight  to  sell  discharged  rom  liability  for  ad- 
ditional rent — Land  Law  (Ireland)  Act,  1881,  (44 
<fc  45  Vict.,  c.  49),  ss.  1,  21— Land  Law  (Ireland) 
Act,  1877  (50  cfc  51  Vict.,  c.  33),  .>.  1.]  A  lease, 
made  in  1875,  contained  a  covenant  by  the 
lessee  not  to  alienate  without  the  consent  of 
the  landlord,  and  if  he  did  so  to  pay  an  ad- 
ditional rent.  After  an  order  had  been  made 
under  the  Land  Law  (Ireland)  Acts,  1881,  and 
1887  (44  &  45  Vict.,  c.  49  ;  50  &  51  Vict.,  c.  33), 
declaring  that  the  lessee  was  to  be  deemed  a 
tenant  of  a  present  tenancy  in  the  holding,  and 
fixing  the  fair  rent  thereof,  the  tenant  agreed 
to  sell  subject  to  the  fair  rent.      Notices  were 
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served  pursuant  to  section  1  of  the  Act  of  188L 
No  claim  or  objection  was  made  by  the  land- 
lord : — Held,   that   the   tenant   could,   without 
obtaining  the  consent  of  the  landlord,  sell  th& 
holding  discharged  from  liability  for  the  ad- 
ditional rent.     The  principles  on  which  In  re- 
Wright   and    Tittle's  Contract  (29  L.  R.  I.  111). 
was  decided  held  to  apply.     In  re  Wahab  and 
Clenaghan's  Contract    V.-C.,  [1903]  1  I.  R.  363; 
37  I.  L.  T.  R.  151  ;  3  N.  I.  J.  R.  312 
16.  Covenant — Against     erecting     build- 
ings—  "Any  dwelling-house  or  building  should  be 
slated   and   substantially    built" — Wooden    cow- 
shed with  iron  roof — Injunction.']     A  lease  for  a 
term  of  years  which  demised  certain  lands  was- 
assigned  to  H.  with  a  covenant  not  to  "  erect 
on  said  lands  any  dwelling-house  or  building 
whatsoever  except  same  should  be  slated  and 
substantially  built  of  good  and  suitable  materials, 
and  on  the  building  or  erection  of  which,  with 
the  out-offices  (if  any)  appurtenant  thereto,  a 
sum   of   £150   at   least   should   be   expended." 
An  assignee  of  H.  erected  a  wooden  cow-shed 
with  a  galvanised  iron  roof  at  a  short  distance 
from  the  dwelling-house  : — Held,  by  the  House  of 
Lords  (reversing  the  majority  of  the  Court  of 
Appeal),  that  the  injunction  should  be  granted 
by  the  Court.     The  Royal  Exchange  Assurance 
Co.  V.  Burke  App.,  33  I.  L.  T.  R.  29  ; 

H.  L.,  34  I.  L.  T.  R.  3 

17.  Covenant — By  lessor  to  make  a  street 

within  one  year — Breach— Assignment  of  lessor's 
interest — Liability  of  assignee — Continuing  breach. 
Lands  described  as  bounded  by  a  proposed  new 
street  were  demised  in  1872  to  a  lessee  whose 
interest  became  vested  in  the  plaintiff  in  the 
year  1888.  By  the  lease  the  lessor  covenanted 
to  make  the  new  street  within  one  year  from 
the  date  thereof.  The  lessor  died  in  1878.  The 
trustees  of  his  will  and  his  executor  assigned 
his  interest  in  the  reversion  to  the  defendants. 
The  street  not  having  been  constructed,  the 
action  was  brought  in  1892  by  the  plaintiff 
against  the  defendants  for  breach  of  the  cove- 
nant to  make  the  street  within  one  year : — • 
Held,  by  the  Court  of  Appeal,  affirming  the  judg- 
ment of  the  Queen's  Bench  Division  (Holmes 
and  Madden,  JJ.  ;  diss.  O'Brien,  J.),  that  the 
covenant  was  broken  once  for  all  when  the  year 
had  elapsed  and  long  before  the  plaintiff's  title 
accrued,  and  that  therefore  the  plaintiff  was  not 
entitled  to  recover.     Morris  v.  Kennedy 

App.,  ri896]  2  I.  R.  247  ;  29  I.  L.  T.  262 

18.  Covenant — Construction  of — Exdnsion 
of  implied  by  express  covenant.]  In  1903  the 
plaintiff  demised  to  the  defendant  company 
certain  lands  for  a  term  of  years,  subject,  as  to- 
part  of  the  lands,  to  a  weekly  tenancy  created 
therein  by  the  plaintiff,  together  with  "  all  the 
right,  benefit,  and  advantage  "  of  the  plaintiff, 
under  a  memorandum  of  agreement  by  which  the 
said  tenancy  had  been  created.  By  the  said 
memorandum  of  agreement  the  payment  of  the- 
weekly  rent  had  been  guaranteed  by  two  sureties;, 
but  prior  to  1903  the  sureties  had  been  released 
by  the  plaintiff.     During  the  negotiations  for  the; 
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lease  of  1903,  a  copy  of  the  said  memorandum 
of  agreement  was  sent  to  the  defendant  company, 
but  the  release  of  the  sureties  was  not  disclosed 
by  the  plaintiff,  nor  was  any  requisition  in  re- 
ation  to  the  contract  of  suretyship  made  by  the 
defendant  company.  The  lease  contained  an 
express  covenant  by  the  plaintiff  for  quiet  enjoy- 
ment, which  did  not  make  any  reference  to  the 
said  contract  of  suretyship.  The  defendant 
company,  having  failed  to  recover  the  said 
weekly  rent  from  the  tenant,  sued  the  sureties, 
who  successfully  relied  on  their  release  by  the 
plaintiff.  In  an  action  by  the  plaintiff  against 
the  defendant  company  for  rent  due  under  the 
lease  of  1903,  the  defendant  company  counter- 
claimed  for  damages  for  breach  of  contract  to 
assign  to  them  the  full  benefit  of  the  said  con- 
tract of  suretyship,  and  for  non- disclosure  of  the 
discharge  of  the  sureties,  but  abandoned  any 
claim  founded  on  fraudulent  concealment  or 
misrepresentation ; — Held,  that  the  presence  in 
the  lease  of  the  above-mentioned  express  cove- 
nant negatived  the  existence  of  any  impUed 
covenant  or  warranty  that,  at  the  date  when  the 
lease  was  executed,  the  contract  of  suretyship 
was  still  valid  and  subsisting,  even  assuming 
that  such  a,  covenant  could  otherwise  have  beer 
implied  from  the  terms  of  the  lease;  as  to  which, 
qucere.  Murphy  v.  Bandon  Co-operative  Agri- 
cultural and  Dairy  Society 
K.  B.,  [1909]  2 1.  R.  510;  App.,  [1911]  2 1.  R.  631 ; 
43  I.  h.  T.  R.  252 

19. Covenant   for  further   assurance — 

Statutory  covenant  against  assignment — 7  Geo.  I  Vt 
c.  29 — Assignment  without  consent  of  landlord — 
Statute  of  Limitations,  effect  of — Statutory  ten- 
ancy— Graft.]  By  lease,  dated  the  5th  October, 
1827,  E.  F.  d&mised  to  J.  S.  the  lands  of  A.  for 
three  lives  or  thirty-one  years.  By  indenture, 
dated  the  25th  January,  1855,  E.  J.  S.  (in  whom 
the  lessee's  interest  was  vested)  assigned  the 
lands  to  0.,  the  consent  of  the  lessor  not  having 
been  obtained.  0.,  having  entered,  continued 
in  possession  until  the  7th  December,  1888,  when 
he  obtained  an  order  fixing  a  fair  rent  for  the 
holding,  making  the  holding  a  present  tenancy. 
On  the  30th  September,  1876, 0.,  on  the  occasion 
of  the  marriage  of  his  son,  H.  H.  0.,  assigned  the 
lands  to  trustees  on  trust  for  himself  for  life, 
then  for  H.  H.  0.  for  life,  with  an  ultimate  trust 
(in  the  events  which  happened)  for  the  children 
of  H.  H.  0.  in  equal  shares.  The  deed  contained 
a  covenant  by  0.  for  further  assurance.  H.  H.  0. 
died  in  1881  and  his  wife  in  1882,  leaving  three 
children,  the  plaintiffs,  who  were  then  minors. 
In  September,  1888,  0.,  on  the  marriage  of  his 
daughter  with  the  defendantl".,  and  in  considera- 
tion of  £300,  agreed  to  assign  the  lands  to  F. 
and  his  wife,  subject  to  the  landlord's  consent, 
which  was  obtained  in  January,  1889.  The 
defendants  had  notice  of  the  settlement  of  1876. 
0.  died  in  1896,  the  plaintiffs  being  still  minors. 
In  an  action  to  carry  out  the  trusts  of  the  settle- 
ment of  the  30th  September,  1876  : — Held,  that 
O.,  by  getting  a  fair  rent  fixed,  was  estopped 
from  denying  that  he  was  assignee  of  the  lease  ; 
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that  the  conversion  of  the  lease  into  a  statutory 
tenancy  in  1888  put  an  end  to  the  applicability 
of  the  Act  of  7  Geo.  IV.,  o.  29,  that  whatever 
interest  in  the  lands  was  vested  in  the  defen- 
dants was  bound  by  the  trusts  of  the  settlement 
of  1876,  of  which  the  defendants  had  notice  : 
and  that  O.'s  covenant  for  further  assurance 
bound  him,  on  obtaining  the  statutory  tenancy 
in  1888,  to  give  effect  to  the  trusts  of  the  settle- 
ment of  1876,  provided  the  legal  tenancy  was 
dealt  with  in  the  manner  provided  by  the  Land 
Acts.  Decision  of  the  Master  of  the  Rolls 
affirmed.  O'Connor  v.  Foley 
M.  R.,  [1905]  II.  R.  1  ;  App.,  [1906]  1 1.  R.  20 

20.  Covenant — Not  to  carry  on  certain 

businesses,  "  or  any  other  offensive  or  noisy  trade, 
business    or    profession    whatsoever" — -Private 
hospital — Injunction — Practice — Change  of  par- 
ties— Costs.]    A  lease  made  in  1822  of  a  plot  of 
ground  on  one  side  of  Fitzwilliam-square  (then 
partly  built)  in  the  city  of  Dublin,  for  the  en- 
closing, ornamenting,  and  maintaining  of  which 
square  commissioners  had  been  appointed  by 
Act  of  Parliament,  contained  covenants  by  the 
lessee  to  build  dwelling-houses  of  a  superior  class 
according  to  the  descriptions  in  the  lease,  and 
that  the  ground  called  Fitzwilliam-square  should 
be  preserved  as  a  square  and  laid  out  as   a 
pleasure-ground  only.     It  also  contained  a  cove- 
nant not  to  use  any  part  of  the  front  of  the 
house  as  a  shop,  or  carry  on  therein  or  on  any 
part  of  the  demised  premises  the  business  of  a 
tavern,  ale-house,  soap-boiler,  chanaler,  baker, 
butcher,  distiller,  sugar-baker,  brewer,  druggist, 
apothecary,  tanner,  skinner,  lime-burner,  hatter, 
silversmith,  coppersmith,  pewterer,  blacksmith, 
or  any  other  offensive  or  noisy  trade,  business  or 
profession  whatsoever.      A  sub-lessee  opened 
what  the  plaintiff  called  a  private  or  home 
hospital,  but  what  she  described  as  a  residence 
for  herself  and  persons  coming  to  town  for 
medical  advice  or  to  undergo  treatment.     The 
commissioners   of   the   square   and  the   great 
majority  of  the  residents  objected  to  this,  and 
called  on  the  head  landlord  to  prevent  it.      On 
a  motion  for  an  interlocutory  injunction,  evi- 
dence was   given  that   such   a  business  would 
cause  great  annoyance  and  would  be  a  source 
of  .danger  to  the  other  inhabitants  of  the  square, 
and  would  greatly  depreciate  the  value  of  the 
property.     Evidence  for  the  defendant  went  to 
show  that   the   only   persons   admitted   were 
patients  requiring  surgical  operations  or  to  be 
treated  medically,  and  who  were  sent  by  their 
own  surgical  or  medical  advisers  :  that  persons 
suffering  from  infectious  diseases  were  not  re- 
ceived, and  that  there  was  no  danger  from  in- 
fection : — Held,   by  the  Vice-Chancellor,  that 
the  ejusdem  generis  rule  did  not  apply,  and  that 
the  concluding  general  words  of  the  covenant 
were  not  to   be  confined  to  businesses  of  a 
similar  nature  to  those  enumerated ;    that  in 
construing  the  covenant  the  nature  and  purpose 
of    the  letting  and  the  nature  of  the  locality 
should  be  taken  into  account ;   that  the  word 
"  offensive  "  had  no  definite  legal  meaning,  that 
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it  was  not  to  be  restricted  to  what  was  un- 
pleasant to  the  eye,  ear,  or  nose,  that  it  should 
be  interpreted  secundem  tubjectam  materiem,  and 
that  it  meant  causing  well-founded  and  reason- 
able annoyance.  And  the  Court  being  satisfied 
on  the  evidence  that  the  great  body  of  the  ten- 
ants of  houses  in  the  square  were  ofEended  by 
the  opening  of  the  hospital,  held,  that  there  had 
been  a  breach  of  the  covenant  which  should 
be  restrained  by  an  interlocutory  injunction. 
On  appeal,  held,  by  Sir  P.  O'Brieri,  L.C.J.,  and 
Walker,  L.J.  (FitzGibbon,  L.J.,  diss.),  that 
having  regard  to  the  locality,  and  to  the  cir- 
cumstances under  which  the  lease  was  granted, 
a  private  hospital  was  offensive  within  the 
meaning  of  the  covenant: — Held,  by  Fitz- 
Gibbon,  L.J.,  that  a  private  hospital  was  not 
necessarily,  or  per  se,  offensive  within  the 
meaning  of  the  covenant,  and  that  an  inter- 
locutory injunction  ought  not  to  be  granted. 
Pending  the  action  the  plaintiff  died,  and  an 
order  was  made  on  the  application  of  his  devisee 
that  the  proceedings  should  be  continued  in  j 
the  name  of  the  latter.  The  defendants  ulti- 
mately submitted  to  a  perpetual  injunction. 
The  Vice-Chancellor,  in  awarding  same  ■with. 
costs,  held,  that  such  costs  should  include  those 
incurred  prior  to  the  death  of  the  original 
plaintiff.  Pembroke  and  Montgomery  {Earl  of) 
V.  Warren 
V.-C.,  App.,  V.-C,  [1896]  1  I.  B.  76,  104,  142 

21. Covenant — Sent  "  including  all  taxes, 

charges,  and  impositions"  "  payable  out  of  the 
premises"- — LiaLility  to  local  "  improvement 
rate" — Limerich  Improvement  Act,  1853  (16  & 
17  Vict.,  c.  cxciv.) — The  Towns  Improvement 
Clauses  Act,  1847  ( 10  &  11  Vict.,  c.  34).]  Under 
a  lease  of  premises  in  the  borough  of  Limerick 
made  in  1854,  the  reddendum  stated  the  rent  as 
£9  15s.,  "  including  all  taxes,  charges,  and  im- 
positions whatsoever,"  the  lessor  covenanting 
to  pay  all  taxes,  charges,  and  other  impositions 
which  may  become  due  and  payable  out  of  the 
said  demised  premises "  :  —  Held,  following 
Palmer  v.  Power  (4  I.  C.  L.  R.  191),  that  the 
lessee  was  not  entitled  to  deduct  the  amount 
of  the  local  "  impravemAnt  rate  "  levied  under 
the  Limerick  Improvement  Act,  1853,  and  the 
Towns  Improvement  Clauses  Act,  1874,  such 
rate  being  a  personal  tax.  Palmer  v.  Power 
(4  I.  C.  L  R.  191)  and  Barcroft  v.  VTelland  (12 
L.  R.  I.  35)  considered.     Gloster  v.  Murphy 

Q.  B.,  [1894]  2  I.  R.  49 

22. Covenant  not  to  disturb  vfhile  rent 

paid.]  A.,  a  statutory  yearly  tenant,  with  the 
consent  of  the  landlord,  made  a  lease  to  B.  of 
portion  of  his  holding.  The  lease  provided  that 
B.  was  to  hold  the  premises  as  yearly  tenant 
at  the  rent  of  £2,  and  contained  a  covenant 
by  A.  that  he  would  not  disturb  B.  as  long  as 
the  rent  was  paid.  A.  served  notice  to  quit, 
and  brought  an  ejectment  for  overholding : — 
Held,  that  such  a  lease  was  a  valid  one  and 
the  covenant  a  binding  covenant.  Ryan  v. 
Stapleton 

Cir.  Cas.,  Johnson,  J.,  40  I.  L.  T.  R.  164 
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23. Covenant  to  renew — Lease  for  Uvea 

renewable  for  ever — Obligation  on  lessee  to  accept 
renewals — Implied  covenant — Intention.]  In  a 
lease  for  lives  renewable  for  ever,  the  habendum 
was  to  the  lessee,  his  heirs,  and  assigns,  for  the 
lives  therein  named,  and  of  the  survivors  of  them, 
"  and  the  natural  lives  and  lite  of  all  and  every 
such  other  person  and  persons  as  shall  from  time 
to  time  for  ever  hereafter  be  named  and  added 
hereunto,  pursuant  to  the  covenant  for  perpetual 
renewal  hereinafter  contained."  The  lease  con- 
tained {inter  alia)  a  covenant  by  the  lessee  to 
repair  the  demised  premises,  and  yield  up  the 
same  in  repair  at  the  end  or  other  sooner  deter- 
mination of  the  demise  :  also  a  covenant  by  the 
lessor  to  renew,  upon  the  death  of  any  life 
therein-named  or  thereafter  to  be  added,  "  so 
as  the  number  of  three  lives  may  be  always  kept 
full  according  to  the  true  intent  and  meaning 
of  these  presents,"  the  lessee  first  paying  unto 
the  lessor  a  nominal  fine,  if  demanded,  for  each 
new  life  to  be  added,  and  all  arrears  of  rent  .  .  . 
"  it  being  the  true  intent  and  meaning  of  these 
presents  and  of  the  parties  hereunto  that  (the 
lessee)  nominating  and  appointing  a  life  in  the 
place  or  stead  of  any  of  the  lives  hereinbefore 
named,  or  hereafter  to  be  named,  and  tendering 
renewals  ready  drawn,  and  paying  the  said  fine, 
if  demanded,  and  all  arrears  of  rent  .  .  .  shall 
and  may  from  time  to  time,  and  at  all  times 
for  ever  hereafter,  have,  hold,  and  enjoy,  .  .  . 
the  demised  premises '  : — Held,  that  the  lease 
contained  an  impUed  covenant  on  the  part  of 
the  lessee  to  accept  renewals.  Ward  v. 
McRoberts  (25  L.  R.  I.  225)  and  Trench  v. 
Wallace  ([1904]  1  I.  R.  290)  appUed.  Hughes  v. 
Commissioners  of  Public  Works 

Barton,  J.,  [1912]  1 1.  R.  156 ;  46 1.  L.  T.  R.  20 

24.  Covenant — Bestrictive  covenants  as  to 

building — Several  subleases  made  subject  to  cove- 
nants in  the  head  lease — Acquisition  of  reversion 
by  lessee — Implied  obligation  on  lessee  towards  sub- 
lessees to  observe  restrictive  corenanls — Building 
scheme.]  By  lease,  dated  the  15th  February, 
1854,  the  Earl  of  B.  demised  two  adjoining 
parcels  of  land  near  Belfast  to  W  T.  for  a  term 
of  1,000  years,  at  a  yearly  rent,  and  subject, 
among  others,  to  covenants  on  the  part  of  the 
lessee — (a)  to  expend  a  sum  of  £500,  at  least, 
in  erecting  a  private  dwellinghouse  on  one  parcel 
of  the  demised  premises ;  (6)  not  to  use  any 
house  on  either  parcel  except  as  a  private 
dwellinghouse,  or  as  a  "  tea "  house,  without 
the  consent,  in  writing,  of  the  lessor ;  (c)  that 
each  private  dwellinghouse  to  be  occupied  on 
the  smaller  parcel  must,  except  with  the  consent 
of  the  lessor,  have  cost  at  least  £400  ;  {d)  that 
in  the  event  of  the  lessee  erecting  on  the  larger 
parcel  a  house  of  public  entertainment  the  same 
should  be  shut  in  by  planting  from  the  view  of 
the  adjoining  premises  ;  and  (e)  that  each  house 
intended  to  be  erected  on  the  larger  parcel 
should  be  of  the  annual  value  of  £25  at  least. 
At  different  dates  during  the  next  ten  years 
W.  T.  made  nine  different  subleases,  eight  of 
which  were  stated  expressly  to  be  subject  to 
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the  covenants  and  restrictions  contained  in  the 
head  lease.     Three  of  these  subleases  contained 
covenants  by  the  sub-lessees  for  the  expenditure 
of  money  in  building,  and  restricting  the  user 
of  the  houses  on  the  premises ;  but  these  cove- 
nants were  not  identical  with,  nor  in  some  cases 
even   consistent   with,   the   covenants   by   the 
lessee  in  the  head  lease.     Others  of  the  sub- 
leases contained  no  provisions  as  to  building  or 
restrictive    covenants    on    the    user.      Having 
made  these  subleases,  W.  T.  built  a  handsome 
villa  on  the  remaining  portion  of  the  demised 
premises  retained  in  his  hands.     The  portions 
of   the   premises    comprised   in   the    subleases 
which  contained  no  restrictive  covenants  became 
vested  in  the  plaintiff,  and  the  residue  of  the 
premises  comprised  in  the  head  lease,  as  well  as 
the  estate  and  interest  of  W.  T.  under  the  head 
lease,  became  vested  in  the  defendants,  who  also 
acquired  the  reversion  in  fee-simple  expectant 
on  the  determination  of  the  head  lease.     The 
defendants,   after   becoming   so   entitled,   built 
upon  the  larger  portion  of  the  land  demised  in 
1854  seven  shops  and  several  cottages  not  of  the 
annual  value  of  £25  each : — Held  (by  the  Court 
of  Appeal,  reversing  the  decision  of  the  Master 
of  the  Bolls),   that  there  was  no   express   or 
implied  obUgation  to  observe  the  covenants  in 
the  head  lease  which  the  plaintifi — as  entitled 
to  the  land  comprised  in  the  subleases  which 
she   had    acquired — could   enforce   against   the 
defendants,   and  that  she  was  not  entitled  to 
obtain  an  injunction  restraining  the  defendants 
from  building  and  using  the  premises  in  a  manner 
different  from  that  allowed  by  the  head  lease. 
Qrdham  v.  Craig 

M.  k.,  App.,  [1902]  1  I.  R.  264,  285 

25.  Covenant — To  indemnify  landlord — 

Taxation — Poor  rate — County  and  district  charges 
— Union  charges — Segregation — Local  Oovernment 
(Ireland)  Act,  1898  (61  ^  62  Vict.,  c.  37).]  By 
a  lease,  dated  4th  May,  1892,  the  plaintiffs 
demised  to  the  late  Board  of  Control  certain 
lands,  subject  to  a  rent  made  payable  "  over 
and  above  all  rates,  taxes,  assessments,  and 
impositions  whatsoever  now  payable,  or  here- 
after to  be  imposed  by  Act  of  Parliament,  or 
otherwise,  on  landlord  or  tenant  m  respect  of 
said  premises  (landlord's  proportion  of  poor  rate, 
public  water  rate,  and  income  tax  only  ex- 
cepted)." Under  the  Local  Government  (Ire 
land)  Act,  1898,  the  district  in  which  the  lands 
BO  demised  were  situated  became  an  urban 
district,  and  the  lease  became  vested  in  the 
defendants.  The  plaintiffs  were  rated  upon 
half  the  rent  payable  to  them  under  the  lease, 
on  the  basis  that  the  premises  were  demised  for 
public  purposes  and  four  demand  notes  for  two 
years'  poor  rate  up  to  February,  1901,  were 
served  upon  the  plaintiffs,  and  the  amount  due 
thereunder  paid  by  them.  On  case  stated  by 
the  Judge  of  Assize  on  a  County  Court  appeal, 
where  the  plaintiffs  claimed  repayment  of  such 
proportion  of  the  amount  so  paid  by  them  as 
did  not  consist  of  union  charges : — Held,  that 
the    plaintiffs    were    entitled    to    recover    such 
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proportion  of  the  new  poor  rate  as  consisted  of 
county  and  district  charges.  Serrible,  in  such 
a  case  the  poor  rate  is  divisible,  that  portion  of 
it  described  as  union  charges  being  "  of  the  same 
nature  "  as  the  former  poor  rate.  Earl  of  Cork 
V.  Corl-  County  Council  K.  B.,  [1903]  2 1.  R.  490  ; 
37  I.  L.  T.  R.  106  ;  3  N.  I.  J.  R.  213 

26.  Covenant  to  renew — Lease  for  lives 

renewable  for  ever — Lessee  hound  to  accept  re- 
newal— Implied  covenant — Limited  owner — Re- 
mainderman— Agreement  fixing  fair  rent — Statu- 
tory powers — Land  Law  Acts — Redemption  of 
Rent  Act— Vendor  and  purchaser.]  In  a  lease  for 
lives  renewable  for  ever,  the  habendum  was  to  the 
lessee,  his  heirs  and  assigns,  for  the  lives  therein, 
and  any  others  to  be  added,  in  pursuance  of  the 
covenant  for  perpetual  renewal  therein  con- 
tained. There  was  a  declaration  that  the  lessee 
was  to  have  a  perpetual  interest : — Held,  that 
there  was  an  implied  covenant  on  the  part  of 
the  lessee  to  accept  renewals.  In  1885  the  last 
life  in  the  lease  dropped.  In  1892  a  fair  rent 
was  fixed  by  statutory  agreement  between  the 
tenant-for-life  of  the  reversion  and  the  owner 
of  the  lease,  reducing  the  rent  considerably. 
This  was  not  done  under  the  Redemption  of 
Rent  Act,  but  the  letting  was  treated  as  an 
ordinary  tenancy  from  year  to  year.  The  tenant 
put  up  his  interest  for  sale  by  auction,  describing 
it  as  a  judicial  tenancy  at  the  reduced  rent  :— 
Held  (on  a  vendor  and  purchaser  summons), 
that  the  landlord,  as  tenant-for-life,  had  no 
power  to  waive  his  right  to  compel  the  tenant 
to  accept  renewal,  and  that  the  agreement 
reducing  the  rent  was  not  binding  on  those 
entitled  in  remainder.     Trench  v.  Wallace 

M.  R.,  [1904]  1 1.  R.  290 

27. Covenant  to  renew — Lease  for  lives 

renewable  for  ever — Assignment — Specific  per- 
formance—23  db  24  Vict.,  c.  154,  ss.  14,  15.] 
The  defendant,  who  was  assignee  of  the  lessee's 
interest  in  a  lease  for  lives  renewable  for  ever, 
assigned  his  interest  to  H.  on  7th  March,  1905, 
and  gave  notice  in  writing  of  the  particulars  of 
the  assignment  to  the  plaintiff,  in  whom  the 
lessor's  interest  was  vested,  on  14th  March, 
1905.  The  gale-day  next  following  the  date  of 
the  notice  was  1st  May,  1905.  On  4th  April, 
1905,  an  equity  Civil  Bill  was  brought  to  obtain 
specific  performance  of  the  covenant  to  renew  : — 
Held  (affirming  the  decision  of  the  County  Court 
Judge),  that  the  assignment  to  H.  was  valid  and 
binding  on  the  landlord,  and  that,  it  not  being 
in  the  power  of  the  defendant  to  effectively 
perform  his  part  of  the  covenant  to  renew,  a 
decree  for  specific  performance  should  not  be 
given.     Moffett  v.  Greene 

Barton,  J.,  [1906]  1 1.  R.  501 

28. Covenant  to  renew — Lease  for  three 

lives  renewable  within  a  limited  period,  on  tenant 
nominating  a  new  life  on  the  dropping  of  each 
life  successively  —  Nominations  —  Renewal  — 
Evidence — Declarations  against  interest — Omnia 
praesumuntur  rite  fuisae  acta.]  A  lease  for  three 
lives,  dated  1st  August,  1811,  contained  a  cove- 
nant that  the  lessor,  upon  the  death  of  the  lives 
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or  life  within  a  term  of  seventy  years,  and  on  the 
nomination  by  the  lessee  of  the  life  of  any  other 
person  to  be  inserted  in  the  place  of  the  person 
happening  first  to  die,  would,  on  demand  and 
on  payment  or  tender  of  one  peppercorn,  if 
demanded,  add  to  the  time  and  term  of  the  lease 
the  life  of  such  person  so  nominated,  which  life 
was  to  be  endorsed  on  the  lease,  or  to  be  written 
in  a  deed,  label,  or  parchment,  to  be  affixed  to 
the  lease  for  that  purpose,  or  in  a  separate  deed 
or  writing,  declaring  the  life  so  failing  and  the 
life  so  added  in  lieu  thereof,  and  the  three  lives 
in  being,  during  which  the  estate  should  be  then 
continued ;  and  in  like  manner,  from  time  to 
time  successively  thereafter  during  the  term, 
upon  the  failure  of  every  other  life  in  the  lease 
then  nominated  and  thereafter  to  be  successively 
nominated,  and  upon  the  like  nomination  of  any 
other  life  successively  in  lieu  of  every  several 
life  so  failing,  that  the  lessor,  upon  like  demand, 
and  upon  like  payment  or  tender,  would  succes- 
sively thereafter  add  and  insert  to  the  time  and 
term  of  the  lease  the  several  life  or  lives  of  the 
several  person  or  persons  so  successively 
nominated  in  the  place  and  stead  of  the  several 
person  or  persons  so  successively  happening  to 
die,  which  several  lives  so  to  be  added  and 
inserted  were  to  be  endorsed  with  declarations, 
as  in  the  case  of  the  failing  of  the  first  life.  An 
admittedly  valid  renewal  of  the  lease  was  made 
on  the  21st  December,  1852,  for  the  lives  of  the 
Prince  Consort,  Sir  Maziere  Brady,  and  Sir 
Prancis  Blackburne.  The  Prince  Consort  died 
on  the  14th  December,  1861,  and  there  was  in 
existence  an  unexecuted  engrossment  of  renewal, 
dated  the  16th  day  of  July,  1864,  in  which  the 
life  of  Nicholas  Ball  was  substituted  ;  but  at  the 
date  of  the  next  executed  renewal — viz.,  20th 
March,  1872,  all  the  lives  in  the  last  previous 
executed  renewal,  and  all  the  lives  in  the  un- 
executed engrossment,  had  failed.  The  last- 
mentioned  renewal,  which  was  executed  by  the 
tenant-for-life  of  the  reversion,  recited  that  the 
lease  of  the  1st  August,  1811,  had  been  several 
times  renewed,  and  the  last  two  renewals  thereof 
bore  date  the  21st  December,  1852,  and  the  16th 
July,  1864  (the  unexecuted  engrossment),  the 
deaths  of  the  three  lives  in  the  latter  instrument, 
and  that  the  lessee, ' '  in  order  to  supply  and  fill 
up  the  three  lives  according  to  the  intent  and 
meaning  of  the  said  recited  indenture  of  lease  of 
the  1st  day  of  August,  1811,  and  to  preserve  and 
continue  the  estate  in  and  by  the  said  indenture 
granted,  pursuant  to  the  covenant  for  renewal 
therein  contained,  has  nominated  the  lives  of 
the  Right  Hon.  John  Earl  Russell,  John  Douglae 
Sutherland,  Marquis  of  Lome,  eldest  son  of  the 
Duke  of  Argyll,  and  his  Royal  Highness  Princs 
Albert  Victor  Christian  Edward,  eldest  son  of 
His  Royal  Highness  Albert  Edward,  Prince  of 
Wales,  to  be  added  to  the  time  and  term  of  the 
recited  indenture  of  lease  in  the  place  and  stead 
of"  the  lives  that  had  failed.  Nicholas  Ball 
died  on  the  15th  January,  1865,  and  there  was 
lio  direct  evidence  that  a  life  was  nominated 
upon  his  death ;  but  after  the  death  of  Francis 
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Blackburne,  on  the  17th  September,  1867,  a 
draft  renewal  was  produced,  dated  1869,  in 
which  the  names  of  the  Earl  of  Derby  and  Earl 
Eussell  were  substituted  for  those  of  Nicholaa 
Ball  and  Francis  Blackburne.  The  Earl  of 
Derby  died  on  the  28th  October,  1869,  and  » 
second  draft  renewal  was  produced,  in  which  the 
Marquis  of  Lome  was  substituted  for  him.  Sir 
Maziere  Brady  died  before  the  renewal  was 
executed,  and  accordingly,  when  the  formal 
renewal  came  to  be  executed  on  the  20th  March, 
1872,  tjie  lives  inserted  were  those  of  Earl 
Russell,  the  Marquis  of  Lome,  and  Prince 
Albert  Victor  ;  but  no  reference  was  made  to 
intermediate  nominations.  A  further  renewal, 
which  contained  similar  recitals,  was  made  on 
the  30th  April,  1879,  upon  the  death  of  Earl 
Russell,  and  it  was  admitted  that  its  validity 
could  not  be  questioned  if  the  previous  renewal 
of  1872  was  regular.  The  tenant-for-life  of  the 
reversion,  who  had  been  in  possession  during 
the  period  in  question — viz.,  from  1857  to  1891, 
died  on  the  22nd  July,  1891,  and  the  plaintiffs, 
who  were  entitled  as  tenants-in-tail,  instituted 
this  action  of  ejectment  against  the  lessees  and 
their  under-tenants,  contending  that,  by  reason 
of  failure  to  noniinate  lives  successively,  the 
renewal  of  1872  was  invalid,  and  the  lease  of 
1811  at  an  end.  The  jury  at  the  trial  found  as 
a  fact  that  a  new  life  was  nominated  from  time 
to  time  by  the  lessee  for  the  time  being  on  the 
fall  of  each  life  down  to  the  execution  of  the 
renewal  of  1879  : — Held,  that,  upon  the  true 
construction  of  the  covenant,  it  prescribed  as 
necessary  for  obtaining  a  renewal  that  the  lessee 
should  regularly  nominate  a  life  within  a  reason- 
able time  from  the  fall  of  each  life,  so  as  always 
to  maintain  the  full  number  of  three  lives. 
Husseyv.  Domvile  (No.  2)  ([1903]  1  I.  R.  265) 
applied.  Held  also,  that  a  formal  renewal  was 
not  necessary  to  preserve  the  lease,  if  the 
nominations  had  been  duly  made.  Held,  also, 
that  upon  production  of  the  renewal  of  1872, 
the  onus  of  proving  that  the  lives  had  not  been 
regularly  nominated  lay  upon  the  party  alleging 
it.  Held  also,  that  the  recitals  in  the  renewals 
of  1872  and  1879,  executed  by  the  tenant-for- 
life  of  the  reversion,  who  would  have  gained 
materially  by  the  determination  of  the  lease, 
were  declarations  upon  »  subject-matter  of 
which  she  had  special  knowledge,  and  were 
evidence  to  support  the  finding  of  the  jury. 
Domvile  and  others  v.  Callwell  and  others 

K.  B.,  [1907]  2  I.  R.  617 
[And  see  Nos.  46-54  post.] 

29. Covenant  to  repair  seawall — Liability 

of  assignee  of  lessee — Covenant  running  with  the 
land  —  Agreement  incident  to  tenancy — Landlord' 
and  Tenant  (Ireland)  Act,  1860  (23  <fe  24  Vict., 
c.  154),  s.  12.]  A  lease  of  lands  near  the  sea 
contained  a  covenant  by  the  lessee,  that  if  it 
became  necessary  to  rebuild  or  repair  a  certain 
sea-wall  the  lessee,  his  executors,  administrators, 
or  assigns  would  contribute  a  certain  proportion 
of  the  expenses  incurred.  The  sea-wall  was  not 
parcel  of  the  demised  premises,  but  lay  between 
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them  and  the  sea,  and  was  necessary  to  protect 
the  subject-matter  of  the  demise  from  encroach- 
ment by  the  sea,  and  ultimate  destruction  : — 
Held,  that  the  covenant  ran  with  the  land,  and 
bound  an  assignee  of  the  lessee.  Dewar  v. 
Goodman  ([1908]  1  K.  B.  94;  W.  N.,  1908, 
p.  250)  distinguished.  Held  also,  by  Lord 
O'Brien,  L.C.J.,  and  Gibson  and  Kenny,  JJ., 
that,  even  if  the  covenant  did  not  run  with  the 
land  in  the  strict  sense,  the  effect  of  section  12 
of  the  Landlord  and  Tenant  (Ireland)  Act, 
1860,  was  to  make  the  assignee  liable.  Lyle  v. 
Smith     K.B.,[1909]2I.R.58;43I.L.T.R.255 

30.  Covenant  to  repair — Loss  bij  fire — 

Measure  of  damages — Defence  of  the  Realm, 
(Amendment)  No.  2  Act,  1915  (b  Geo.  V.,  c.  37), 
s.  1  (2) — Defence  of  the  Realm  Regulation  815 — 
Fire  insurance — Subrogation.']  Certain  premises 
were  demised  by  A.  by  lease  of  186R,  which 
contained  a  covenant  by  the  lessee  to  keep  the 
premises  in  repair.  /4.,  by  a  lease  of  1883,  con- 
taining a  similar  covenant,  sub-demised  the 
premises  to  B.  ^ .  and  B.  had  each  insured  the 
premises  against  loss  by  fire.  On  the  24th 
.Tamiary,  1915,  the  premises  were  burned  down. 
Both  A  and  B.  had  been  paid  the  full  amounts 
of  their  respective  claims  by  the  insurance 
companies,  which  were  not  sufficient  to  rein- 
state the  premises.  A.  made  a  claim  against 
the  estate  of  B.  for  damages  for  breach  of  the 
covenant  to  repair.  A.^s  insurance  company 
claimed  to  be  subrogated  to  the  rights  against 
B.'s  estate,  irrespective  of  whether  A.  had  been 
fully  indemnified  against  the  loss  sustained  or 
not : — Held,  that  until  the  insured  had  been 
fully  indemnified  he  was  not  bound  to  con- 
tribute anything  to  the  insurance  company. 
The  measure  of  damages  for  breach  of  a  cove- 
nant to  repair  where  the  premises  have  been 
totally  destroyed,  and  the  effect  of  the  Pefence 
of  the  Realm  (Amendment)  No.  2  Act,  1915 
f5  Geo.  v.,  c.  37),  a.  1  (2),  and  Regulation  8e 
made  (hereunder,  considered.  In  re  Driscoll, 
deceased  ;  Driscoll  v.  Driscoll 

M.  R.,  [1918|  1  I.  R.  152  ;  52  L  L.  T.  R.  Ill 
30a. Covenant  to  repair — Structural  de- 
fects— Public    Health    Act    notices — Liability    of 
landlord.}      The  plaintiff  granted  to  the  defen- 
dant  it,  lease   of  a  house   in   Bray,   containing 
a    covenant    by   the    lessee    "  during    the    said 
term,  to  keep  the  roof,  sewers,  and  drains,   and 
also  the  interior  and  exterior  of  the  premises  in 
good  tenantable  repair  and  condition."     During 
the  currency  of  the  term,  the  landlord  was  com- 
pelled by  notice  served  on  him  by  the  sanitary 
authority,   under  the   Public    Health  (Ireland) 
Act  of  1878,  to  have  the  drains  taken  up  and  new 
drains  properly   laid.     The  plaintifi   sought  to 
recover   the  costs    of   same    from   the    tenant : 
Held,      distinguishing    Proudfoot    v.    Hart    (25 
Q.  B.  D.  42),  that  the  repairs  were  in  the  nature 
of  structural  alterations,  and  were  not  within  the 
tenant's  covenant.     Battley  v.  Boyd 

Kenny,  J.,  1  N.  I.  J.  R.  270 

31.  ■ Covenant — Usual  and  proper  coven- 
ants in  building  leasee — Fee-farm  grant — Land- 
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lord  and  Tenant  Amendment  Act  (Ireland),  1S60 
(23  dfc  24  Vicf.,  c.  154),  ss.  41  and  42.]  The 
defendants  advertised  for  tenders  for  fee- 
farm  grants  of  building  lots  in  the  vicinity  of 
the  city  of  L.,  subject  to  conditions,  amongst 
others — (a)  that  the  lessor's  title  should  not  be 
investigated,  and  (b)  that  the  fee  farm  grant 
3ho\ild  contain  all  covenants  usual  and  proper  in 
building  leases.  The  diaft  conveyance  furnished 
by  the  defendants  to  the  plaintiff,  whose  tender 
for  some  of  the  lots  had  been  accepted,  contained 
onlv  a  qualified  covenant  for  title,  to  which  the 
plaintiff  obieoted  . — Held  (affirming  the  decision 
of  Porter,  M.R. ),  that,  in  the  absence  of  evidence 
to  show  what  were  usual  and  proper  covenants 
in  building  leases,  the  nlaintifl  was  entitled  to 
the  statutable  covenants  contained  in  section 
41  of  the  Landlord  and  Tenant  Amendment 
(Ireland)  Ant,  1860.  Colhoun  v.  Trustees 
of  Foyle   College 

M.  R.,  32  I.  L.  T.  R.  49,  note  ; 
App.,  [1893]  1 1.  R.  233  ;  32  I.  L.  T.  R.  49 

32.  — —  Covenant — Renewable  lease — To  re- 
new toties  qtioties — Purchase  of  superior  interest 
by  covenantor — Obligation  to  renew.}  A.  leased 
to  M.  in  1811  for  a  term  to  expire  1st  May, 
19)0.  M.,  in  1828,  sub-leased  to  H.  for  a  term 
to  expire  1st  May,  1909,  with  a  covenant,  when 
ever  he  took  a  new  lease,  to  renew  to  H.  H.'s 
estate  became  vested  in  T.,  who,  in  1850,  sub- 
leased to  K.  for  a  term  to  expire  Ist  November, 
1908,  and  T,,  for  himself,  his  execntors,  &c., 
covenanted  that  when  and  so  often  as  he  or 
they  should  have  received  or  obtained  a  renewal 
or  new  lease  for  any  extended  term  he  and  they 
would  grant  to  K.  a  similar  new  lease  or  renewal 
for  such  extended  period,  reserving  six  months 
of  the  term  as  a  reversion.  In  1846  A.'s  re- 
presentatives made  a  lease  to  D.  for  999  years, 
at  a  rent  to  commence  on  the  expiration  of  the 
lease  to  M.  In  1873  the  interest  under  that 
lease  was,  by  Landed  Kstates  Court  deed,  con- 
veyed to  T.  : — Held,  by  the  Vice-Chancellor, 
and  by  the  Court  of  Appeai,  that  K.'s  repre- 
sentatives were  entitled  to  a  renewal  from  T.'s 
representatives  for  the  term  in  the  lease  of  1846, 
less  six  months.     Lytle  v.  Fox 

V.-C,  App.,  [1898]  1 1.  R.  340,  355 

33.  Deduction  of  poor  rate — Appointed 

day — Binding  agreement  for  a  lease  for  a  period 
of  more  than  five  years  in  an  urban  district — 
Existing  tenancy — Local  Government  (Ireland) 
Act,  1898,  s.  54  (11),  and  Local  Governmeni. 
(Ireland)  Act,  1900,  «.  3  (3).]  A  lease  in  other 
respects  within  the  provisions  of  the  Local 
Government  (Ireland)  Act,  1898,  s.  54  (11),  and 
the  Local  Government  (Ireland)  Act,  1900, 
s.  3  (3)  was  not  executed,  owing  to  various 
delays,  until  after  the  appointed  day,  the  1st 
April,  1898.  The  contract  for  the  lease  was  in 
existence  and  capable  of  being  specifically 
enforced  on  the  appointed  day.  The  contract 
provided  that  the  lessee  should  be  entitled  to 
deduct  half  the  poor  rate  from  the  rent : — Held, 
that  the  contract  for  a  lease  was  equivalent  to  a 
lease  for  the  purpose  of  creating  an  "  existing 
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tenancy "  within  the  meaning  of  the  Local 
Government  (Ireland)  Acts.  Vernon  v.  Pile 
M.  R.,  35 1.  L.  T.  R.  21  ;  1  N.  L  J.  R.  109. 115 
34.  — —  Deduction  of  poor  rate  —  Local 
Oovemmmt  {Ireland)  Act,  1898  (61  cfe  62  Vict, 
e.  37),  ss.  52  and  5i— Taxes — Existing  tenancy — 
Agreement  for  tenancy  made  before  the  "  appointed 
day "  to  commence  after  such  day — Validity  of 
contract  that  landlord  should  pay  poor  rate.']  The 
provision  in  section  52  (2)  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  making  void  any  con- 
tract entitling  the  occupier  of  a  hereditament 
to  deduct  from  his  rent  any  part  of  the  poor  rate, 
does  not  apply  to  contracts  to  that  effect  con- 
tained in  reversionary  leases,  or  agreements  for 
such  leases,  made  before  the  "  appointed  day" 
though  not  coming  into  operation  until  after 
that  day.  By  an  agreement  executed  subse- 
quently to  the  passing  of  the  Local  Government 
(Ireland)  Act,  1898,  but  prior  to  the  let  of  April, 
1899  (the  appointed  day  on  which  the  provisions 
of  the  Act  with  respect  to  the  incidence  of  poor 
rate  came  into  operation),  the  plaintiffs  agreed  to 
let  to  the  defendants  certain  prsmises  for  a  term 
of  ten  years  from  the  1st  of  May,  1899,  "  the 
landlord  to  pay  all  taxes  except  water  rate, 
which  is  to  be  paid  by  the  tenant."  The  water 
rate  referred  tb  was  a  personal  charge : — Held, 
that  on  the  principle  of  Scovell  v.  Gardiner  (16 
1.  C.  L.  R.  318)  the  word  "taxes"  should  be 
construed  as  including  poor  rate,  and  that  such 
construction  was  not  affected  by  the  fact  that 
the  agreement  was  entered  into  subsequently 
to  the  passing  of  the  Local  Government  Act. 
Held,  also  (dub.  Lord  O'Brien,  L.C.J.,  and 
Boyd,  J.)  that  the  agreement  having  been 
entered  into  prior  to  the  "  appointed  day  "  the 
tenancy  thereby  created  was  an  existing  tenancy 
within  the  meaning  of  sections  52  and  .H  of  the 
Act,  and  that  a  contract  by  the  landlord  to  pay 
poor  rate  was  valid.     Haslett  v.  Sharman 

K.  B.,  [1901]  2  I.  R.  433  ;  35  I.  L.  T.  R.  77  ; 
1  N.  1.  J.  R.  110 

35. Ecclesiastical  lease — Immediate  and 

sub-perpetuity  grant — Beddendum — Right  of  sub- 
grantee  to  vary  rent — Church  Temporalities  Acts 
(3  <fc  4  Wm.  IV..  c.  37  ;  6*7  Wm.  IV.,  c.  99).] 
In  1848  the  plaintiff's  predecessor-in-title,  an 
ecclesiastical  lessee  with  customary  right  of 
renewal,  who  had  obtained  a  grant  in  perpetuity 
under  the  Church  Temporalities  Acts,  and  who 
was  tenant-for-Ufe  under  a  settlement,  joined 
with  his  trustees  in  making  a  sub-grant  in  per- 
petuity under  the  same  Acts  to  the  defendant's 
predecessor-in-title  in  respect  of  a  sub-lease 
dated  1788,  which  contained  a  toties  quolies 
covenant  for  renewal  on  payment  of  a  renewal 
fine  of  one  shilling  if  demanded.  The  sub- 
grant  was  made  in  consideration  of  the  contribu- 
tion by  the  grantee  of  the  proportionate  part  of 
the  purchase-money  paid  by  the  grantor  to  his 
head  landlord  in  respect  of  his  (the  grantor's) 
grant  in  perpetuity,  and  without  any  increase 
of  the  rent  reserved  in  the  sub-lease  of  1788. 
The  reddendum  in  the  sub-grant  was  of  the 
yearly  rent  of   £        ,   "  or  such  increased  or 
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diminished  yearly  rent  or  sum  as  shall  from  time 
to  time,  or  at  any  time  hereafter,  be  substituted 
in  place  or  stead  of  the  said  reserved  rent, 
pursuant  to  the  provisions  for  that  purpose 
contained  in  the  said  recited  Act."  No  Act  was, 
as  a  matter  of  fact,  by  regnal  years,  recited  in 
the  sub-grant : — Held,  by  the  Court  of  Appeal 
(reversing  the  decision  of  Boss,  J.),  that  the 
defendant's  rent  was  not  variable.  Poirez  v. 
OoUum  Ross,  J.,  App.,  [1907]  1 1.  R.  5,  7 

36. Ecclesiasticallease — Notice  of  period 

at  which  lease  is  renewable — Non-observance  of 
statutory  requirements— Forfeiture.]  The  Eccle- 
siastical Commissioners  in  pursuance  of  the 
23  &  24  Vict.,  u.  150,  s.  26,  served  notice  on  a 
tenant  holding  under  a  lease  theretofore  custo- 
marily renewable,  fixing  triennial  periods  as 
those  at  which  the  lease  was  thenceforth  to  be 
renewed.  The  payment  of  a  renewal  fine  in  1 886 
equitably  renewed  the  term  of  twenty-one  years 
created  by  the  lease  as  from  and  25th  December, 
1886.  No  renewal  fines  were  paid  subsequently 
to  1886,  nor  was  any  renewal  applied  for  within 
a  period  of  three  years  and  six  months  from  the 
last  renewal.  The  reversion  was  sold  to  the 
plaintiffs'  predecessor-in-title,  subject  to  the 
tenant's  right  of  renewal  under  the  23  &  24  Vict. , 
c.  150  : — Held,  that  the  tenant's  right  to  a 
renewal  was  forfeited  as  and  from  a  date  three 
years  and  six  months  subsequent  to  the  date 
of  the  last  renewal.    Craig  v.  Russell 

Ross,  J.,  [1910]  1 1.  R.  104 

37. Ecclesiastical    lease  —  Perpetuity — 

Variation  of  rent — Irish  Land  Act,  1903  (3  Edw. 
VII.,  c.  37),  s.  90.]  By  lease,  dated  14th 
September,  1789,  A.,  who  was  sub-lessee  of 
Church  lands  under  the  Archiepiscopal  See  of 
Dublin  for  fourteen  years,  with  customary  right 
of  renewal,  subdemised  to  B.  portion  of  the 
leasehold  for  fourteen  years,  at  the  rent  of  £5, 
with  a  covenant  by  ^ .  to  use  his  best  endeavours 
to  procure  renewals  of  his  interest,  and  thereupon 
to  execute  and  grant  a  renewal  to  B.  at  a  fine 
of  £1  2s.  9d.  By  a  grant  in  perpetuity,  dated 
22nd  August,  1866  (pursuant  to  the  Church 
Temporalities  Acts),  .4.'«representatives  granted 
the  premises  to  B.'s  representatives  (trustees) 
at  the  rent  of  £5  3s. ,"  or  such  increased  or  dimin- 
ished yearly  rent  as  shall  or  may  from  time  to 
time  be  substituted  in  the  place  or  stead  of  the 
said  hereby  reserved  yearly  rent,  pursuant  to 
the  provisions  for  the  purpose  in  the  said 
statutes  in  that  behalf  provided."  The  grant 
containednostipulationforperiodical  re  vision: — 
Held,  that  the  rent  was  not  variable  under  the 
provisions  of  the  6  &  7  Wm.  IV.,  c.  99,  ^s.  2,  and 
that  the  grant  of  1866  could  not  be  construed 
as  containing  a  contract  for  variation  ;  and,  also, 
that  B.]s  representatives,  being  trustees,  could 
not  have  entered  into  a  valid  contract  for 
variation  of  the  rent  in  the  perpetuity  grant  to 
them  of  1866  (Poirez  v.  Colum,  [1907]  1 1.  R .  7), 
and  that  £.'s  representatives  were  liable  for  the 
full  amount  of  the  rent  reserved  in  the  sub- 
perpetuity.     Carson  v.  Jameson 

K.  B.,  [1908]  2 1.  R.  308 
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38. Life  in  being — Orderfimng fair  rent — 

Devolution  of  lessee' a  interest — Land  Law(Ireland) 
Act,  1881  (44  <fe  45  Vict.,  c.  49),  s.  21— Eject- 
ment —  Costs  —  Plaintiff  successful  on  issues  of 
law,  unsuccessful  on  issues  of  fact.]    A  testator 
holding  a  farm  of  land  under  a  lease  to  the 
lessee,  his  heirs  and  assigns,  for  three  lives,  one 
of  which  was  in  existence  at  his  death,  by  his 
will  devised  the  farm  to  his  wife  during  widow- 
hood,   and  made  a  residuary  bequest  of  his 
personal  property  to  the  plaintifE  and  another 
jointly,  and  died  intestate  as  to  the  residue  of 
his  real  property.    His  widow,  before  the  death 
of  the  last  life  in  the  lease,  had  a  fair  rent  fixed 
under  the  Land  Law  (Ireland)  Act,  1881.    The 
last  life  in  the  lease  died  in  the  lifetime  of  the 
widow,  who  subsequently  purchased  the  fee 
under  the  Land  Acts  : — Held,  that  the  tenancy 
pur  autre  vie,  notwithstanding  the  fixing  of  the 
fair  rent,  remained  a  tenancy  pur  autre  vie  for 
the  purpose  of  devolution.    M'Evoy  v.  M'Evoy 
[1897]  1  I.   R.  295)  dissented  from  ;    In  re 
Euttledge's  Estate  ([1895]  1  I.  R.  328)  followed. 
Seld  further,  that  the  tenancy  from  year  to  year 
arising  on  the  determination  of  the  tenancy 
pur  autre  vie  was  personal  property  of  the 
testator,  and  passed  to  the  plaintifE  as  survivor 
of  the  two  residuary  legatees  in  the  will.    Plain- 
tiff at  the  trial  was  successful  as  to  the  two 
issues  of  law,  but  failed  on  the  issues  of  fact. 
Held,  that  each  of  the  parties  should  bear  his 
own  costs.    Ledwith  v.  Ross 

Ross,  J.,  [1910]  1 1.  R.  151 

39.  Licensed  premises — Covenants  —  To 

preserve  the  licence — To  assign  and  transfer  the 
licence  at  the  end  of  the  term  to  the  landlord — 
Death  of  tenant — Executrix  declining  to  carry  on 
business,  and  closing  the  publichmise — Loss  of 
licence.]  J.  W.  was  a  tenant  of  a  licensed  house 
at  8.,  in  the  County  of  Donegal,  under  an  agree- 
ment, dated  the  11th  February,  1891,  for  ten 
years,  at  the  rent  of  £20,  and  on  the  expiration 
of  the  term,  in  1901,  he  remained  on  as  an  over- 
holding  tenant.  The  agreement  contained  cove- 
nants by  the  tenant — (1)  not  to  do  or  suffer 
any  act  whereby  the  licence  might  be  forfeited 
or  affected  prejudicially,  or  the  renewal  might 
be  withheld ;  (2)  that  he  would  do  all  acts 
necessary  to  procure  a  renewal  of  the  licence, 
and  not  to  assign  or  sublet  the  premises  without 
consent  in  writing ;  and  (3)  at  the  expiration  of 
the  term  to  do  all  acts  necessary  for  assigning 
and  transferring  the  then  existing  licence  to  the 
nominee  of  the  landlord.  /.  W.  died  on  the 
26th  October,  1902,  and  by  his  will  he  appointed 
the  defendant,  his  widow,  sole  executrix.  J.  W. 
had  a  licence  for  the  year  ending  October,  1902, 
and  he  had  obtained  a  certificate  from  the 
magistrates  at  the  Licensing  Sessions  for  a 
renewal  of  that  licence,  but  he  had  not  paid  the 
duty.  A  few  days  after  his  death  B.,  one  of  the 
plaintiffs,  had  a  conversation  with  the  defendant, 
when  the  defendant  stated  that  she  would  not 
carry  on  the  business,  and  intended  to  surrender 
the  premises.  B.  stated  that  it  would  be 
necessary  to  put  the  premises  in  repair,  which 
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the  defendant  agreed  to  do,  and  pay  the  duty. 
The  defendant  then  gave  B.  the  amount  of  the 
duty,  and  asked  him  to  pay  it  for  her,  which  he 
agreed  to  do.  B.  paid  the  duty  and  took  out 
the  licence  in  the  nameof  ^.  W.,  which  he  handed 
to  M.,  a  solicitor,  who  had  J.  W.'s  will  in  his 
possession ;  but  it.  was  not  retained  or  in- 
structed by  the  defendant.  In  consequence 
of  M.  refusing  to  give  up  the  will  of  J.  W., 
probate  of  the  will  was  not  obtained  until  the 
16th  December,  1902  ;  but  on  the  29th  Novem- 
ber, 1902,  M.,  without  instructions  from  the 
defendant,  obtained  an  interim  transfer  of  the 
licence  at  Petty  Sessions  to  the  defendant.  The 
plaintiffs  insisted  on  the  defendant  putting 
the  premises  in  repair,  and  keeping  them  open 
to  carry  on  the  business.  The  defendant  refused 
to  open  the  premises.  On  the  31st  January, 
1903,  she  removed  the  stock-in-trade,  and  sent 
the  keys  to  the  plaintiffs,  who  took  possession 
next  day.  The  plaintiffs  took  no  steps  to  obtain 
an  interim  transfer  or  a  new  licence,  although 
the  defendant  offered  to  do  everything  necessary 
to  transfer  the  licence.  The  licence  was  lost. 
In  an  action  for  damages  for  breach  of  the 
covenant  to  maintain  the  licence,  and  transfer 
it  at  the  end  of  the  term  : — Held  (aflfirming  the 
decision  of  the  King's  Bench  Division),  that  the 
defendant,  as  executrix  or  tenant,  was  not 
bound  to  take  out  a  licence  pending  a  surrender 
of  the  licensed  premises,  and  that  her  omission 
to  take  it  out  and  to  carry  on  the  publican's 
business  was  not  an  act  done  by  her,  by  which 
the  existing  licence  was  forfeited.     Brown  v. 

App.,  [1904]  2  I.  R.  218  ;  37  I.  L.  T.  R.  246  ; 
4  N.  I.  J.  R.  200 

40.  Lives    and    years — Presumption    of 

death  of  cestui  que  vie — 7  Wm.  III.,  c.  8  {Ir.) — 
Evidence.]  The  defendant  held  certain  premises, 
under  a  lease  made  in  1770,  for  three  lives  (A,, 
B.,  and  C),  and  for  sixty-one  years  thereafter, 
A.  and  B.  died  prior  to  1837.  C.  was,  in  1770, 
aged  nine  years.  The  Secretary  of  State  for 
War,  as  assignee  of  the  lessor,  served  in  1891 
a  notice  to  quit  upon  the  defendant,  and,  on  the 
11th  November,  1898,  brought  the  present 
action  of  ejectment,  founded  on  such  notice. 
If  C.  was  aUve  in  1837  (when  he  would  have 
been  seventy-six  years  of  age)  the  lease  would 
have  been  in  subsistence  at  the  date  of  the 
notice  to  quit.  The  plaintifE  produced — (a)  some 
slight  evidence  of  family  reputation  as  to  C.'s 
death,  and  (6)  a  recital  in  a  "  memorial "  (lodged 
in  the  Registry  of  Deeds  Office),  of  an  assign- 
ment (in  1791)  of  a  sub-lease  of  the  same 
premises,  setting  forth  that  the  original  lease 
of  1770  was  for  the  lives  of  A.  (then  deceased) 
and  his  sons  B.  and  C,  "  who  then  or  lately 
were  in  the  East  Indies,  or  elsewhere  out  of 
this  kingdom."  On  motion  for  judgment,  pur- 
suant to  leave  reserved  at  the  trial : — Held, 
that,  this  not  being  a  case  of  pedigree,  the 
evidence  as  to  family  reputation  was  inad- 
missible ;  that  even  if  the  statement  in  the 
memorial  were  admissible  in  evidence  as  being 
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against  proprietary  interest,  it  was  not  sufficient 
■within  7  Wm.  III.,  c.  8  (Ir.),  to  ground  the 
statutory  presumption  that  C,  "  having  re- 
mained beyond  the  seas,  or  absented  himself 
in  the  realm,  for  seven  years,  ,  .  ."  had  ceased 
to  exist ;  a,nd  that,  accordingly,  judgment  should 
be  entered  for  the  defendant.  Secretary  of 
State  for  War  v.  Booth    Q.  B.,  [1901]  2  L  R.  692 

41. Lives    and    years — Term   of  years, 

whether  concurrent  or  reversionary.}  A  lease 
made  the  23rd  day  of  August,  1821,  demised 
certain  lands  from  the  25th  day  of  March  last 
for  and  during  the  life  and  lives  of  A.,  B.,  and  C, 
and  the  survivors  and  survivor  of  them,  "  and 
for  and  during  the  full  end  and  term  of  ninety- 
nine  years  from  thence  next  ensuing  "  : — Held, 
by  the  Court  of  Appeai  (reversing  the  decision 
of  the  Master  of  the  Rolls),  that  the  term  of 
ninety-nine  years  was  concurrent  and  not 
reversionary,  that  it  began  to  run  on  the  25th 
day  of  March,  1821,  and  not  on  the  death  of 
the  surviving  life.  O'Connor  and  SmalVs  Con- 
tract  (33  T.  L.  T.  R.  43)  overruled.  Duckett  v. 
Keene  M.  R.,   [1903]  1  I.  R.  409  ; 

App.,  [1903]  1 1.  B  412  ;  36  I.  L  T.  R.  Ill ; 
2  N.  I.  J.  R.  226 
Sub  nom.  Duchett  v.  Keane. 

42.  Lives  and  years — Term  concur- 
rent or  reversionary — Habendum  "from  the  29th 
day  of  September  last,  for  and  during  the  natural 
life  and  lives  of  '  A.,  B„  and  C,  '  and  the  sur- 
vivors and  survivor  of  them,  and  for  and  during 
the  full  end  and  term  of  88  yearj  from  thence  next 
ensuing  and  fully  to  be  completed  and  ended,"] 
By  deed,  dated  27th  March,  1832,  P.  demised 
to  M.  part  of  the  lands  of  C,  to  hold  to  M.,  his 
heirs,  executors,  administrators,  and  assigns, 
from  the  29th  of  September  last,  for  the  lives  and 
life  of  the  three  persons  therein  named,  and  the 
survivors  and  survivor  of  them,  and  for  the  term 
of  88  years  from  thence  next  ensuing.  By 
another  deed  dated  26th  January,  1835,  P. 
demised  to  31.  another  portion  of  the  lands  of 
C.  The  lease  contained  an  habendum  similar  to 
"that  in  the  previous  lease,  save  that  the  term 
was  86  years.  The  assignee  of  K.  having  con- 
tracted to  sell  the  lands,  an  objection  by  the 
purchaser  that  the  term  of  years  was  in  each 
case  concurrent : — Held,  that  the  terms  were 
reversionary.  O'Connor  and  SmalVs  Contract 
M.  R.,  33  I.  L.  T.  R.  43  ; 
[1903]  1  I.  R.  411,  note 

43. Monthly    or     yearly — Construction.] 

Premises  where  held  by  the  defendant 
under  an  agreement  in  writing  from  the  pre- 
decessor in  title  of  the  complainant  "  at  the 
rent  of  £10  per  year,  payable  monthly  at  the  rate 
of  sixteen  shillings  and  eightpence  per  month, 
the  tenancy  to  terminate  at  the  expiration  of  one 
month's  notice  to  either,  but  such  notice  not  to 
be  given  .  .  .  except  for  non-payment  of  rent 
■or  injury  to  the  premises."  On  a  summons  by 
the  complainant  under  s.  15  of  the  "Summary 
Jurisdiction  Act,"  the  magistrates  held  the  agree- 
ment constituted  a  monthly  tenancy,  and  gave 
■a  decree  for  possession.     On  a  case  stated: — 
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Held  (Palles,  L.C.B.),  that  the  agreement  con- 
stituted a  yearly  tenancy,  with  an  option  to  the 
landlord  to  determine  it  by  a  month's  notice  to 
quit,  and  that  the  magistrates  had  no  jurisdic- 
tion to  hear  the  case.  Held  (Johnson,  J.),  that 
the  agreement  constituted  a  yearly  tenancy 
with  the  latter  clause  void  for  repugnancy. 
Wren  v.  Buckley  K.  B.,  4  N.  I.  J.  R.  171 

44.  Parcels — Measurement  — Mistake — 

Construction.']  Where  two  tenants  agreed  to 
take  leases  of  two  houses  in  a  terrace  as  such, 
and  in  the  leases  an  error  was  made  in  the 
cell  measurements,  but  the  boundaries  were 
clearly  marked  out : — Held,  that  the  premises 
were  conveyed  by  the  boundaries  and  the 
measurements  were  immaterial.  Wallace  v. 
Dunlop  Rec,  Belfast,  44 1.  L.  T.  209 

45.  Proviso   for  re-entry — Covenant  not 

to  demise,  grant,  lease,  assign,  or  set  over — 
Permissive  user,]  A  lease  contained  a  clause  of 
re-entry  entitling  the  lessor,  his-heirs  and  assigns, 
to  re-enter  upon  the  premises  in  case  the  lessees, 
their  heirs  and  assigns,  should  at  any  time 
thereafter  demise,  grant,  lease,  assign,  or  set  over 
the  said  premises,  or  any  part  thereof,  for  any 
purpose  other  than  public  purposes : — Held, 
that  the  fact  that  the  lessees  had  permitted  a 
third  party  to  occupy  part  of  the  premises  for 
purposes  other  than  public  purposes  did  not  con- 
stitute a  breach  of  the  condition,  and  did  not 
entitle  the  lessor  to  enter.  Jsiit  v.  Monaghan 
C.  C.    K.  B.,  39 1.  L.  T.  R.  112 ;  5  N.  L  J,  R.  118 

46.  Renewable  lease — Covenant — Con- 
struction— Purchase  of  reversion  in  fee  by  assignee 
of  covenantor — Equitable  right — Delay — Laches.] 
A  covenant  by  a  middleman  (whose  lease  con- 
tained a  toties  quoties  covenant  for  renewal  by 
his  lessor)  to  renew  a  lease  as  often  as  his  own 
lease  is  renewed,  or  any  extended  interest 
granted,  does  not  bind  a  purchaser  from  the 
covenantor  in  respect  of  any  further  interest 
in  the  premises  acquired  by  such  purchaser. 
The  fee-simple  being  conveyed  to  such  pur- 
chaser is  not  affected  by  a  covenant  to  which 
the  fee  in  the  hands  of  the  vendor  is  not  liable. 
Circumstances  under  which  laches  held  to  be 
a  bar  to  an  equitable  claim.     Coey  v.  Pascoe 

M.  R.,  [1899]  1  I.  R.  125 

47.  Renewable   lease —  Covenant — Lease 

and  sub-lease  for  lives  renewable  for  ever — Con- 
struction— Sub-lessee  bound  to  accept  renewal — 
Implied  covenant.']  By  lease  and  release  of  13th 
and  14th  August,  1790,  C.  demised  to  T.  F. 
and  W.  F.  certain  lands  for  three  Uves,  with  a 
covenant  by  the  lessor  for  perpetual  renewal. 
By  sub-lease,  dated  27th  October,  1814,  B.  F., 
in  whom  the  lessees'  interest  in  the  lands  had 
become  vested,  sub-demised  portion  of  the  lands 
to  H.  G.  for  the  lives  of  the  persons  therein 
named,  and  for  and  during  such  lives  as  should 
be  added,  pursuant  to  the  covenant  for  perpetual 
renewal  thereinafter  contained.  E.  F.  coven- 
anted with  H.  G.  to  obtain  a  renewal  of  the 
head  lease  on  the  dropping  of  any  life,  and  to 
renew  or  make  a  new  lease  to  H.  0.,  so  as  that 
H.  (?.,  his  heirs  and  assigns,  might  have  for  ever 
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three  lives  in  being ;  and  in  case  E.  F.  should 
neglect  or  omit  to  obtain  such  renewal,  that 
H.  G.  might  obtain  same  in  his  own  name  in 
trust  for  E.  F.  All  the  estate  and  interest  of 
H.  G.  in  the  lease  of  27th  October,  1814,  were 
vested  in  the  defendants  ■. — Held,  that,  upon 
the  true  construction  of  the  lease  of  27th 
October,  1814,  it  contained  an  implied  covenant 
on  the  part  of  the  lessee  to  accept  renewals  from 
the  lessor  upon  his  obtaining  renewals  of  the 
head  lease  on  the  fall  oi  any  of  the  lives.  Foley 
V.  Roland  V.-C'.,  [1898]  1  L  R.  311 

48. Renewable  lease — Covenant  by  land- 
lord to  renew  within   a  limited  period  on  tenant 
nominating  new  life  within  u  specified  time — 
Time  of  the  essence  of  the  contract — Tenantry  Act 
(19  &  20  Geo.  III.,  c,  30) — Distinction  between 
relief  given  by  equity  in  case  of  neglect  to  renew 
where  the  covenant  to  renew   is  perpetual    and 
where  it  is  temporary — Tenant-for-life  of  reversion 
accepting  a  fine  from  the  lessee  nominating  a  new 
life  after  the  specified  period  had  expired — Htw 
far  binding  on  the  inheritance.  ]    A  lease  for  three 
lives  contained  a  covenant  by  the  lessor  to 
renew  the  same  by  adding  a  new  life  on  the 
death  of  any  of  the  cestui  que  vies  during  a  period 
of  ninety  years  on  the  lessee  nominating  the  life 
so  to  be  added  within  six  months  from  the  death 
of  cestui  que  vie  in  whose  place  the  new  life  was 
to  be  inserted,  and  on  paying  a  fine  of  five 
shillings.     On  the  fall  of  one  of  the  lives  the 
lessee  allowed  more  than  six  months  to  elapse 
before  nominating  a  new  life.     The  delay  was 
not  due  to  any  unavoidable  accident,  excusable 
ignorance,  fraud  or  surprise,  but  arose  from 
mere  neglect  on  the  part  of  the  lessee : — Held, 
by  the  Court  of  Appeal  (reversing  the  judgment 
of  the  Vice-Chancellor),  that  in  the  case  of  such 
covenants  time  was  of  the  essence  of  the  con- 
tract, that  the  Tenantry  Act  did  not  apply  to 
covenants  to  renew  during  a  limited  period, 
that  there  was  no  equity  to  relieve  the  lessee 
from  his  own  neglect,  and  that  therefore  he 
could  not  compel  the  lessor  to  execute  a  renewal 
for  the  life  so  nominated.     On  the  fall  of  another 
life  in  the  same  lease  the  lessee  had  nominated 
a  new  life  after  the  period  of  six  months  had 
elapsed,  the  delay  being  due  to  the  lessee's  own 
neglect.    Notice  of  this  nomination  was  given 
to  a  person  who  was  then  equitable  tenant  for 
life  of  the  reversion,  no  notice  being  given  to 
the  trustees  in  whom  the  legal  estate  was  vested. 
The  tenant  for  life  accepted  the  nomination, 
and  also  the  fine  payable  on  the  occasion.     Held, 
by  the  Court  of  Appeal  (reversing  the  judgment 
of  the  Vice-Cancellor),  tha,t  the  act    of  the 
tenant-for-life  did  not  bind  the  inheritance,  and 
that  the  new  life  was  not  validly  nominated. 
Qu2ere :    Whether  when  a  lease  for  lives  con- 
tains a  covenant    by  the  lessor  to  renew  on 
the   dropping   of   each   life    successively  the 
lessor  is  bound  to  renew  where  more  than  one 
life  has  dropped,  as  to  one  of  which  the  right 
to  renew    has   been  lost   by  lapse   of    time. 
Hussey  v.  Domvile 

V.-C,  App.,  [1900]  1  I.  R.  417,  428 
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49. Renewable  lease — Covenant  to  fence 

— ^^  Subsisting"— Renewable  Leasehold  Conver- 
sionAct — Land Law{Ireland) Acts,l88l  ds  1887.] 
A  lease  for  lives  renewable  for  ever  contained  a 
covenant  on  the  part  of  the  lessee,  his  heirs  and 
assigns,  to  erect  certain  fences  on  the  lands. 
The  lands  were  sublet  to  tenants,  some  of  whom 
hod  fair  rents  fixed  on  their  holdings  by  the 
Land  Commission  : — Held,  that  the  covenant 
was  subsisting,  and  thatthe  fixing  of  fair  rents 
did  not  alter  the  relations  between  the  irever- 
sioner  and  the  owners  of  the  renewable  lease. 
In  re  The  Renewable  Leasehold  Conversion  Act ; 
Ex  parte  J.  Smyth  and  Ingram,  Petitioners 

V.-C,  34  I.  L.  T.  R.  211 
50.  — —  Renewable  lease  —  Ecclesiastical 
lease — Covenant  to  renew  toties  quolies — Purchase 
of  fee  by  covenantor— Obligation  to  renew — Irish 
Church  Act,  1869  (32*  33  Vict,  c.  42),  ss.  12, 
31 ,  34.]  A  lessee  for  twenty-one  years  of  church 
lands,  made  by  the  Dean  of  C,  made  a,  sub- 
lease of  part  for  a  like  term,  with  a  covenant 
to  renew  toties  quoties.  The  lessee  had  no  right 
of  renewal,  but  the  lease  was  renewed  by 
custom.  In  the  year  1878,  after  the  passing  of 
the  Irish  Church  Act,  1869,  the  lessee  named 
in  the  last  renewal  purchased  the  fee-simple  of 
the  lands  from  the  Church  Commissioners,  pur- 
suant to  section  34  of  the  Irish  Church  Act. 
The  sub-leasee  was  asked  by  the  lessee  to  join 
in,  and  contribute  to,  the  purchase.  He  de- 
clined, but  afterwards  claimed  a  renewal  of  his 
interest  from  the  assignee  of  the  purchaser : — 
Held,  that  he  was  not  entitled.  Bernard  v. 
Hungerford  M.  R.,  [1902]  1  I.  R.  89 

51. Renewable  lease — For  lives  renew- 
able— iVo  express  covenant  by  lessee  to  lake  re- 
newal— Right  of  passage — Private  right  not 
merged  in  public  rights  A  lease  of  a  free  passage 
to  a  public  street,  made  in  1811,  for  lives  of 
persons  mentioned  and  such  other  lives  as  should 
be  added,  contained  no  express  covenant  on  the 
part  of  the  tenant  to  take  a  renewal,  but  in  the 
covenant  to  add  new  lives  occurred  the  ex- 
pression, "  lives  successively  for  ever  hereafter 
to  be  nominated.  .  .  ."  "so  that  P.  K. 
(lessee)  may  at  all  times  for  ever  hereafter  have 
a  term  of  three  lives  in  being  and  undetermined 
in  the  said  passage."  The  last  life  in  the  lease 
died  in  1863,  but  the  rent  was  paid  up  to 
recently : — Held,  that  there  was  an  implied 
covenant  on  the  part  of  the  tenant  to  take  a 
renewal  of  the  lease,  and  that  the  private  right 
of  way  was  not  merged  in  a  public  right  which 
had  been  acquired  over  the  way,  and  that  con- 
sequently the  tenant  was  bound  to  take  a 
renewal  of  the  lease  and  to  pay  the  rent.  Hickey 
V.  Ronayne  Ross,  J.,   35  I.  L.  T.  R.  208 

52. Renewable   lease — Lease  for   three 

lives — Covenant  by  landlord  to  renew  within  a 
limited  period  on  tenant  nominating  a,  new  life 
within  a  specified  time  from  dropping  of  each  life 
successively — Right  to  demand  renewal  on  the 
death  of  the  last  surviving  life,  when  new  lives 
were  not  nominated  on  deaths  of  the  first  lives 
falling,']    A  lease  for  three  lives  contained  » 
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covenant  by  the  lessor  that  he  would,  upon  the 
dropping  of  any  of  the  lives  which  should  first 
happen  within  a  specified  term,  on  the  payment 
of  a  fine  by  the  lessee,  and  on  the  nomination 
by  the  lessee  of  a  new  life  within  six  months 
after  the  death  of  the  person  so  happening  first 
to  die,  add  such  new  life  in  lieu  of  the  person  so 
happening  first  to  die,  and  that  he  would,  in  like 
manner  from  time  to  time  successively  upon  the 
failure  of  any  and  every  other  life  in  the  said 
lease  nominated,  and  thereafter  to  be  successi- 
vely nominated,  on  the  like  nomination  and 
like  payment  of  a  fine,  successively  thereafter 
during  the  same  term  add  the  life  or  lives  so 
successively  nominated  in  the  place  and  stead 
of  each  and  every  of  the  several  persons  so 
successively  happenng  to  die  as  aforesaid : — 
Held  (by  the  Court  of  Appeal)  that  upon  the 
true  construction  of  this  covenant,  it  prescribed 
as  necessary  for  obtaining  a  renewal  the  con- 
dition that  the  lessee  should  renew  regularly 
within  six  months  from  the  fall  of  each  life,  so 
as  always  to  maintain  (except  during  such  six 
months)  the  full  number  of  three  lives,  and  that 
if  he  failed  so  to  renew  within  six  months  from 
the  dropping  of  any  life  he  lost  his  right  of 
renewal.     Hussey  v.  Domvile  (No.  2) 

App.,  [1903]  1  I.  R.  265  ;  36  I.  L.  T.R.157; 
2  N.  I.  J.  R.  238 

53. Renewable  during  lessor's  lifetime, 

and  term  of  years  "to  commence  from  death 
of  last  life  in  said  indenture  of  lease."]  By  in- 
denture of  lease  made  in  1781,  S.  M.  demised  the 
lands  of  C.  to  G.  C.  (I.),  his  heirs,  executors, 
administrators,  and  assigns,  for  the  lives  of  three 
persons  named  therein,  and  for  the  term  of 
thirty-one  years  from  the  death  of  the  survivor 
of  the  said  three  lives  ;  and,  by  a  bond  of  even 
date  therewith,  S.  M.  bound  himself  in  the  penal 
sum  of  £500  that  he  would,  during  his  life,  at  the 
request  of  G.  G.  (I.),  his  heirs  or  assigns,  add  or 
insert  such  lives  or  life  as  the  said  C.  G.  (I.),  his 
executors,  administrators,  or  assigns,  should 
nominate  in  the  room  of  the  lives  named  in  the 
lease,  in  case  they,  or  any  of  them,  should  die 
in  the  life  of  the  said  S.  M.,  so  as  to  keep  up 
three  lives  in  the  said  lease  during  the  life  of  the 
said  S.  M.  Byiudenture,  made  in  1802,  between 
the  said  S.  M.  and  C.  G.  (II.),  the  successor-in- 
title  of  O.  C.  (I.),  after  reciting  the  said  bond, 
and  reciting  the  death  of  two  of  the  lives  named 
in  the  lease  of  1781,  it  was  witnessed  that  the 
said  iS.  M.,  in  consideration  of  the  said  bond 
and  in  part  performance  of  the  conditions 
therein,  granted  the  said  lands  to  G.  G.  (II.),  his 
heirs,  executors,  administrators,  and  assigns,  for 
the  lives  and  life  of  the  survivor  of  the  lives 
named  in  the  lease  of  1781,  and  of  two  other 
persons,  and  the  life  of  the  survivor,  and  for  the 
full  term  of  thirty-one  years, "  to  commence  at 
the  death  of  the  last  life  in  said  indenture  of 
lease."  G.  C.  (III.),  one  of  the  lives  added  by 
the  lease  of  1802,  survived  the  other  lives  named 
therein.  In  an  action  of  ejectment,  brought  by 
the  sucoessor-in-title  of  8.  M. : — Held,  by  the 
King's  Bench  Division  and  by  the  Court  of 
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Appeal,  that  the  term  of  thirty-one  years  com- 
menced to  run  on  the  death  of  G.  G.  (III.),  and 
not  on  the  death  of  the  suryivor  of  the  lives 
named  in  the  lease  of  1781.  Madden  v.  Maguire. 
K.B.,App.,  [1910]  2 1.  R.  112,124 

54. Renewable — Fines — Nomine  poence 

clause  —  Demand  —  Waiver  — •  Tenantry   Act 
{l9d;20Geo.III.,c.30,Ireland).]  A  "demand" 
within  the  Tenantry  Act  is  not  waived  by  a, 
subsequent"  demand,"  unless  the  latter  is  com- 
plied with  within  a  reasonable  time,  and  the 
previous  delay  may  be  taken  into  account  in  con- 
sidering the  effect  of  subsequent  delay.     But 
a  lessor  may  waive  the  effect  of  a  demand  by 
pursuing  a  course  of  conduct  inconsistent  with 
further  insistence  on  it,  especially  after  he  has 
become  aware  that  his  conduct  is  being  acted  on 
by  the  other  party  to  his  detriment.    A  lease  for 
lives  renewable  for  ever  was  renewed  in  1840. 
The  covenant  for  renewal  was  for  renewal  within 
twelve  months  after  the  falling  of  each  life,  upon 
payment  of  a  fine.    There  was  also  a  nomine 
poence  clause,  providing  for  a  penalty  of  6d.  a 
month  in  the  event  of  neglect  or  refusial  to  pay 
fines  within  twelve  months  of  the  dropping  of  a 
life.    The  first  life  fell  in  1863,  but  no  fine  was 
paid,  and  no  renewal  was  takenout.     There  was 
no  fraud  or  conduct  amounting  to  refusal  on  the 
part  of  the  lessees,  whose  agent  believed  that  the 
lessees  had,  under  the  nomine  poenoe  clause,  the 
option  of  paying  the  fines  and  penal  fines  at  any 
time  before  the  end  of  the  lease.     The  lessors 
relied  upon  letters,  written  to  T.,  agent  for  L. 
who  was  entitled  to  a  moiety  of  the  lessees 
interest,  between  1891  and  1901,  as  "  demand  ' ' 
within  the  meaning  of  the  Tenantry  Act.    It  was 
questionable  whether  they  were  addressed  by 
and  to  the  proper  parties  as  prescribed  by  that 
Act.    Afterwards,  in  1903,  negotiations  between 
the  lessors  and  lessees  for  a  fee-farm  grant  were 
re-opened.     On  the  faith  of  these  negotiations, 
and  with  a  view  to  completing  the  grant,  L. 
purchased  for  £800  certain  undivided  shares  of 
the  other  parties  entitled  to  the  lessees'  interest, 
the  existence  of  which  was  an  obstacle  to  the 
completion  of  the  grant ;   and  other  expenses 
were  incurred  by  L.  at  the  lessors'  request.    The 
purchase  of  these  shares  was  made  known  to  the 
lessors,  who  afterwards  accepted  the  title  and 
approved  of  the  fee-farm  grant  in  September, 
1904.       After  the   fee-farm   grant   had   been 
approved  by  the  lessors  in  September,  1904,  the 
fines  were  ascertained,  and  thenceforward  the 
lessors  knew  that  the  lessees  were  ready  and 
willing  to  pay  the  fines.  The  lessors  then  made 
a  requisition,  necessitating  the  execution  of 
powers  of  attorney  by  persons  in  Belgium  and 
Australia,  which  involved  difficulty  and  delay. 
The  lessors'   agent   wrote  in  January,   1905, 
reminding  T.  that  the  fee-farm  grant  had  been 
approved  in  the  previous  September ;  and  again, 
in  September,  1905,  he  wrote,  informing  T.  that 
he  was  instructed  to  place  it  on  record  that 
the  last  life  had  died,  and  that  the  lessees  must 
now  take  the  consequence  of  their  neglect.    This 
letter  was  based  on  a  mistake  of  fact,  as  the  last 
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life  had  not  died.     T.  wrote  back  at  once,  cor- 
recting the  mistake,  and  informed  the  lessors' 
agent  of  the  steps  which  were  being  taken  to 
obtain  the  power  of  attorney  in  Australia.    The 
lessors  did  not  then  press  the  matter  further. 
The  power  of  attorney  was  not  available  until 
May,  1906.    The  lessors  then  refused  to  execute 
a  grant,  and  the  lessees  presented  this  petition: — 
Held  (1)  that,  assuming  that  the  letters  written 
prior  to  190l  contained  effective  "  demands," 
made  by  and  to  the  proper  persons,  in  accordance 
with  the  provisions  of  the  Tenantry  Act,  their 
efiEect  was  waived  by  the  lessors  in  1903  and 
1904 ;    (2)  that  the  letters  of  January  and 
September,  1905,  were  not  effective"  demands  " 
within  the  Tenantry  Act ;    (3)  that,  in  the 
absence  of  any  effective  "  demand  "  within  the 
Tenantry  Act,  there  was  not  such  neglect  or 
delay  on  the  part  of  the  lessees  as  would  per  se 
disentitle  them  to  renewal ;  but  that,  under  the 
circumstances,  the  petitioners  should  pay  the 
whole  costs  of  the  petition  : — HM  also,  that 
the  nomine  poenoe  clause  did  not,  if  the  lessor 
demanded  the  fines,  give  the  lessee  an  option 
to  put  off  paying  them  until  the  end  of  the  lease, 
or  at  all  events  equity  would  not  enforce  the 
covenant  in  that  sense  ;   but  if  no  "  demand  " 
were  made,  the  nomine  poence  clause  might  cover 
a  case  of  mere  neglect  to  pay  fines.     Ex  parte 
Lane  Barton,  J.,  [1907]  1  I.  R.  258 

55. Reservations — Landlord's  interest  in 

timber  planted  by  tenant — Lease  for  lives — Fee- 
farm  grant — Registration — Timber  Act  (5  Geo, 
III.,c.  17  (Ireland),  ss.  1,2, 3—23  &  24  Geo.  III., 
c.  39  (Ireland)— \i  cfcl3  Vict.,c.,  105.]  By  lease 
made  in  1708  the  lands  now  sold  under  the  Land 
Purchase  Acts  were  granted  for  lives  renewable 
for  ever,  and  that  lease  contained  a  clause  ex- 
cepting minerals,  timber,  and  royalties  to  the 
lessors  and  his  heirs  for  ever,  with  liberty  of 
digging,  cutting  down,  and  carrying  away  same. 
That  lease  was  converted  into  a  fee-farm  grant 
in  1853,  which  excepted  and  reserved"  as  in  the 
said  original  lease  of  31st  July,  1708,  is  excepted 
and  reserved."  On  an  application,  under 
section  31  of  the  Land  Act,  1896,  to  fix  the  re- 
demption price  of  the  exceptions  and  reserva- 
tions : — Held,  that  the  reservation  in  the  lease 
only  reserved  to  the  landlord  the  timber  standing 
on  the  lands  at  the  date  of  the  lease, or  which  sub- 
sequently grew  from  old  stocks  then  in  the  ground 
and  that,  as  to  the  trees  planted  by  the  tenant 
since  1766,  they  were  the  property  of  the  tenant, 
though  unregistered,  as  the  registration  provi- 
sions of  section  3  of  5  Geo.  III.,  o.  17  (Ireland), 
do  not  apply  to  cases  coming  under  section  1 
of  that  Act.  Held  further,  that  the  reservation 
in  the  fee-farm  grant  did  not  alter  the  tenant's 
rights  under  the  reservation  in  the  lease.  Ee 
Moore's  Estate      Meredith,  J.,  36 1.  L.  T.  R.  14  ; 

2  N.  I.  J.  R.  127 

56.  ►  Reservation — Of  all  mines  of  lead, 

ore,  tin,  and  other  minerals — Ejusdem  generis — 
Brick  clay — Manufacture  and  sale  of  bricks — 
Levelling  land  for  building — Waste.']  A  lease  for 
lives  renewable,  made  in  1829,  and  a  fee-farm 
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grant,  into  which  it  was  converted  in  18S1, 
reserved  all  mines  of  lead,  ore,  tin,  and  other 
minerals,  coal,  and  all  quarries  of  marble,  free- 
stone, limestone,  and  building  stones,  slates  and 
other  quarries  whatsoever  (save  so  much  as 
might  be  used  for  building  or  improvement  on 
the  premises),  as  also  all  marl,  fuller's  earth, 
.  .  .  bogs,  turf,  mosses,  and  turbaries. 
Power  was  given  to  the  landlord  to  bore,  search 
for  dig  and  carry  away  bog,  timber,  mines, 
minerals,  marble,  coal,  freestone,  marl,  building- 
stone,  limestone  and  slate,  fuller's  earth  .  .  . 
and  turf : — Hdd,  that  brick-clay  lying  some 
fifteen  inches  beneath  the  surface  was  included 
in  the  reservation.  A  sub-guarantee,  bound  by 
covenant  in  his  sub-grant  to  build  on  the  pre- 
mises commenced  to  out  away  the  clay,  and  to 
manufacture  same  into  bricks,  large  quantities 
of  which  he  sold  to  be  used  off  the  premises, 
alleging  that  the  cutting  away  and  removal  of 
the  clay  was  the  proper  manner  of  levelling  the 
land,  which  was  on  a  hillside,  for  building. 
On  the  assumption  that  the  clay  was  not  in- 
cluded in  the  reservations  in  the  head  lease  and 
grant : — Held,  to  constitute  waste,  which  should 
be  restrained  by  injunction.  Shaftesbury  v. 
Wallace  V.-C.,  [1897]  1  I.  R.  381 

57. Reservation — Of  right  of  shooting  to 

lessor,  "  his  heirs  and  assigns,  and  his  and  their 
attendants,  gamekeepers,  and  servants" — Licence 
to  a  stranger  to  shoot  game  on  his  own  account."] 
The  plaintiff  was  grantee  of  lands  under  a  fee- 
farm  grant,  by  which  "free  liberty"  was  re- 
served to  the  grantor,  "  his  heirs  and  assigns, 
and  his  and  their  attendants,  gamekeepers,  and 
servants,  to  hunt,  fowl,  fish,  hawk,  and  set  "  in 
the  demised  premises.  On  the  2nd  July,  1897, 
C.  purchased,  in  the  Court  of  the  Land  Judge, 
the  grantor'sinterest  in  the  rent  and  reservations 
mentioned  in  the  grant.  Before  the  conveyance 
was  executed  to  him  by  the  Land  Judge,  G.,  by 
letter,  "  authorised"  the  defendant  "  to  shoot 
game  "  on  the  lands  during  the  ensuing  season  ; 
and  the  defendant  with  a  party  of  friends  and 
attendants  entered  and  shot  a  hare.  On  new 
trial  motion  : — Held,  that  (even  had  the  Court 
conveyance  been  executed)  the  re-grant  of  right 
of  shooting  did  not  entitle  C.  to  permit  a 
stranger  to  shoot  game  in  his  absence  on  such 
stranger's  own  account.  BeynoMs  v.  Moore 
Q.  B.,  [1898]  2 1.  R.  641  ;  32 1.  L.  T.  R.  168 

58. Sub  lease  with  totiesquotles  clause — 

Purchase  of  lessee's  interest  by  assignee  of  interest 
in  fee — Obligation  to  renew.]  On  April  6,  1839, 
the  Vicars  Choral  of  St.  Patrick's  Cathedral 
leased  certain  premises  to  A.  for  SO  years  from 
March  25,  1839.  This  lease  contained  no 
covenant  for  renewal.  On  May  15,  1839, 
A.  made  a  sub-lease  to  B.  for  59  years  from 
March  25, 1839.  This  lease  contained  a  covenant 
by  A.  that  he  would  renew  or  grant  a  new  lease 
to  B.  as  often  and  for  as  large  a  term  (less  one 
year)  as  he  obtained  renewal  or  new  lease  from 
the  Vicars  Choral,  and  that  he  would  use  his  best 
endeavours  to  obtain  such  renewal  or  nc  w  lease. 
On  September  3,  1839,  B.  made  a  lease  tO'  the 
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predecessors  of  the  defendant  for  58  years  from 
March  25,  1839.  This  lease  contained  a  toties 
quoties  clause  similar  to  that  in  A.'s  lease  to  B. 
On  May  17,  1878,  the  plaintiff  in  the  action 
purchased  the  fee -simple  from  the  Vicars 
Choral.  On  March  31,  1898,  the  plaintiff  pur- 
chased A.'s  interest  under  the  lease  of  April  6, 
1839.  In  1900  the  plaintiff  obtained  judgment, 
by  consent  against  the  representatives  of  J3., 
the  sub-lease  of  May  15,  1839,  having  expired. 
Thereupon  the  present  action  in  ejectment  was 
brought : — Held,  that  the  plaintiff  was  entitled 
to  recover,  as  the  lease  to  the  defendant  had 
expired,  and  the  plaintiff  was  not  bound  by 
the  covenants  to  renew  contained  in  the  sub- 
leases to  B.  and  the  defendants.  Lundy  v. 
■Stafford  K.B.,  39  I.L.T.R.180.  [Affirmed 
by  Court  of  Appeal.] 

59.  Sub-lease — Toties  quoties  covenant — 

Purchase  of  fee  hy  sub-lessor — Obligation  to  re- 
new—Irish Church  Act,  1869  (32  dk  33  Vict.,  c.  42, 
ss.  12,  34,]  A  cathedral  corporation  leased  a 
plot  of  ground,  part  of  their  fee-simple  property, 
lor  forty-one  years,  without  any  right  of  renewal, 
to  a  lessee,  whose  trustees,  in  whom  the  lease 
became  vested,  executed  a  sub-lease  of  the 
premises  with  a  toties  quoties  covenant  for 
renewal.  The  defendants,  who  were  assignees 
in  trust  of  the  lessee,  purchased  the  fee-simple 
from  the  Commissioners  of  Church  Temporal- 
ities, under  Section  34  of  the  Irish  Church  Act 
and  obtained  a  conveyance,  dated  7th  August, 
1879.  On  the  expiration  of  the  sub-lease  in 
1900,  the  sub-lessee  called  on  the  defendants  to 
make  to  him  a  grant  in  perpetuity  in  pursuance 
of  the  covenant  to  renew,  which  they  declined 
to  do  : — Held,  by  the  Court  of  Appeal  (affirming 
the  judgment  of  Barton,  J.),  that  the  sub-lessee 
was  not  entitled  to  relief.  Bernard  v.  Hungei- 
ford  ([1902]  1  I.  B.  89)  and  Coey  v.  Pascoe 
[1899]  1  I.  R.  125)  approved  of.  Postlethwaite 
V.  Lewthwaite  (2  J.  &  H.  237)  explained  and 
distinguished.     M'Sweeney  v.  Drapes 

Barton,  J.,  App.,  [1905]  1  I.  R.  186,  199 

60. Surrender.]    A  lease    contained    a 

proviso  that  it  should  be  lawful  for  the  lessee  to 
surrender  the  preniises  to  the  lessor,  "  first 
giving  unto  the  lessor,  &o.,  &c.,  six  months' 
previous  notice  in  writing  of  such  intention  to 
surrender,  paying  off  all  rent  and  arrears  of  rent 
that  shall  or  may  be  due,  including  the  day  of 
such  surrender  taking  effect,  and  performing 
all  covenants,"  &c.,  &c.  Notice  of  surrender 
for  the  25th  of  March,  1863,  was  served  by  the 
lessee  upon  the  lessor ;  but  the  rent  then  due 
was  not  paid  for  some  months  afterwards : — 
Held,  that  no  surrender  took  place  under  the 
proviso  in  the  lease ;  that  no  new  tenancy  was 
created;  and  that,  under  the  facts  in  the  case,  a 
surrender  could  have  taken  place,or  a  new  ten- 
ancy have  been  created,  only  by  deed.  M'Orath 
V.  Shannon        E.,  [1866]  17  I.  R.  C.  L.  R.  128 

61. Tenancy  acquired  at  expiration  ol— 

Not  a  continuance  or  prolongation  of  old  tenancy — 
New  tenancy  subject  to  conditions  of  lease — Land- 
lord and  Tenant  {Ireland)   Act,   1860,  a.   21 — 


LANDLORD  AND  TENANT— LEASE— «w. 
Apportionment  of  Bent  {Ireland)  Act,  1870,  s.  4.] 
The  tenancy  arising  upon  the  expiration  of  a 
lease  under  Section  21  of  Deasy's  Act  is  not  a 
continuance  or  prolongation  of  the  old  tenancy, 
but  is  a  new  tenancy  subject  to  the  old  rent 
and  to  the  conditions  and  agreements  in  the 
lease,  so  far  as  they  are  applicable  to  the  new 
tenancy.     Barton  v.  Atkinson  and  Hogan 

K.  B.,  35  I.  L.  T.  R.  193 

Accompanied  by  loan  of  money — Option 

to  purchase — Residue — Specific  devise 
of  demised  premises    [1896]  1 1.  R.  370 
See  Will— Speciflc  Devise.    2. 

Application  to  fix  a  f  airrent — Sub-letting — 

Present  tenant         [1894]  2  I.  R.  480  ; 

28  I.  L.  T.  R.  103 

See  Land  Law  Acts — Present  Tenant.   17. 

Assignment  of— Notice  [1895]  2 1.  R.  41,  59 

See  Landlord  and  Tenant — Assignment.  4. 

Assignment  without  consent  of  landlord — 

Marriage    settlement  —  Covenant    for 
further  assurance         [1905]  1  I.  R.  1  ; 
[1906]  1.  I.  R.  20 
See  Covenant  for  Further  Assurance. 

Assignment  without  consent  of  landlord — 

7  Geo.  IV. ,  c.  29 — Statutory  tenancy — 

Settlement  —  Covenant    for    further 

assurance  [1905]  1  I.  R.  1  ; 

[1906]  1  I.  R.  20 

See  Landlord  and  Tenant — Lease.    19. 

Bequest  for  life — Obligation  of  tenant  for 

life  to  repair  and  pay  outgoings 

[1897]  1  I.  R.  170 
See  Tenant-Ior-Lif  e  and  Remainderman.  9. 

Breach  of  contract  to  deliver  up  possession 

[1909]  2  I.  R.  474 
See  Landlord  and  Tenant — Surrender.    2. 

Building — Contract — Undefined  works 

[1908]  1 1.  R.  232 
See  Specific  Performance.    4. 

Building  covenant — Fair  rent 

[1901]  1  I.  R.  441  ;  35  I.  L.  T.  R.   185 
See  Land  Law  Acts — Fair  Rent.    21. 

Building  —  Custom  of  estate — Equitable 

mortgagee — Alleged  negligence 

[1908]  1 1.  R.  582,  587 
See  Mortgage — Equitable  Mortgage.   7. 

Building  plots — Intended  road — Abuttal — 

Grant  of  easement      [1906]  1  I.  R.  173 
iS'ee  Easement.    3. 

Building  —  Preparation    of  —  Scale    of 

charges  [1894]  1 1.  R.  503 

See  Solicitor— Bill  of  Costs.    145. 

•  Building — Scale  of  charges 

[1904]  1 1.  R.  570  ;  39  I.  L.  T.  R.  5 
See  Solicitor— Bill  of  Costs.    164. 

Building  —  Solicitors  Remuneration  Act, 

1881  [1900]  1 1.  R.  137 

See  Solicitor— Bill  of  Costs.    146. 

•  By  committee  of  a  lunatic 

31 1.  L.  T.  B.  145 
iS'ee  Lunatic.    1. 

By  mortgagor — Recognition  by  mortgagee 

—Present  tenant     [1895]  2  I.  R.  136  ; 

28  I.  L.  T.  R.  99 

See  Land  Law  Acts— Present  Tenant.    18. 
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By  Receiver  Judge — Liability  for  grand 

jury  cess  30  I.  L.  T.  R.  89 

See  Grand  Jury— Cess.    4. 

Charge — Apportionment  between  tenant- 

for-life  and  remainderman 

[1895]  1 1.  R.  479 
See  Tenant-f  or-Lite  and  Remainderman.  4. 

Conditions  of  sale — Statute  of  Limitations 

— Grant  of  administration  to  vendor 
[1899]  1  I.  R.  225  ;  83  I.  L.  T.  R.   49 
See  Vendor  and  Purchaser— Conditions  of 
Sale.    20. 

Contract   for   sale   of  —  Covenant    with 

lessor,   his   executors,   administrators 

and  assigns — Sub-lease — Onus  of  proof 

32  I.  h.  T.  R.  6 

See  Vendor  and  Purchaser — Contract.    5. 

Costs  of  preparation  of    34  I.  L.  T.  R.  98 

See  Solicitor— Bill  of  Costs.    156. 

■  Covenant  against  alienation — Sub-letting 

[1899]  2  I.  R.  299 
See  Land  Law  Acts — Subletting.    10. 

Covenant  against  alienation  without  con- 

sent in  writing  of  landlord 

[1896]  1 1.  R.  520 
See  Landlord  and  Tenant — Assignment.  3. 

Covenant — Alteration  of,  on    fixing  fair 

rent  32  I.  h.  T.  R.  142 

See  Land  Law  Acts— Fair  Rent.    39. 

Covenant  applicable  to  statutory  tenancy 

[1909]  2  I.  R.  690  ;  41  I.  L.  T.  R.  198 
See  Land  Law  Acts — Fair  Rent.    35. 

Covenant  —  Assignment  —  Indemnity — 

Third  party  notice    33  I.  L.  T.  R.    90 
See  Practice — Third  Party  Procedure-    4. 

Covenant — Improvements — Fair  rent 

32  r.  L.  T.  R.  76 
See  Land  Law  Acts — Fair  Rent.    54. 

Covenant  not  to  follow  business  of  pub- 

lican— Not  broken  by  trading  as  spirit 
grocer  [1904]  1 1.  R.  206  ; 

38  I.  L.  T.  R.  25 
See  Spirit  Grocer. 

Covenant — Payment  of  all  taxes  by  tenant 

— Penal  rent — ^Income  tax 

31 1.  L.  T.  165 
,  See  Revenue — Income  Tax.    2. 

■  Covenant  to    build  —  Reduced  term  on 

breach  at  same  rent  —  Whether  rack- 
rent — Expiration — Succession  duty 

[1909]  2  I.  R.  436 
See  Revenue— Succession  Duty.    1. 
Covenant  to  erect  buildings — Lease  sur- 
rendered  before  limit  of  time — Fair 
rent  agreement — Improvements 

35  I.  L.  T.  R.  64 
See  Land  Law  Acts — Fair  Rent.    22. 

Covenant  to  maintain  in  grass  for  last 

three  years  of  term 

[1904]  1 1.  R.  550, 559 
See  Land  Law  Acts — Character  of  Hold- 
ing,    77. 

Covenant  to  renew — Limited  period  for 

renewal  —  Nomination  of  lives — Evi- 
dence [1907]  a  I.  R.  617 
<Sfee  Landlord  and  Tenant — Lease.    28. 
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— — -  Covenant  to  repair — Action  for  breach  of — 
Assignee— Third  party  [1894]  2 1.  R.  20 
See  Practice— Third  Party.    9. 

Covenant  to  repair — Bankruptcy  of  lessee 

— Non-assessment  of  damages — Bank- 
ruptcy Act,  1872,  s.  46 — Composition 
[1909]  2  I.  R.  185 
See  Bankruptcy — Provable  Debt. 

Covenant  to  repair  —  Devise  —  Premises 

out  of  repair  at  death  of  testatrix — 
Tenant -for-life  and  remainderman 

[1895]  1 1.  R.  518 
See  Tenant-tor-Lite  and  Remainderman. 
11. 

Ecclesiastical  [1910]  1  I.  R.  13C 

See  Mortgage — General.    49. 

Ecclesiastical  —  Perpetuity — Redemption 

of  rent  [1895]  2  I.  R.  363  ; 
28 1.  L.  T.  R.  141 
See   Land   Law    Aets — Redemption    ot 
Rent  (Ireland)  Act,  1891.    27. 
Ecclesiastical —  Sub-perpetuity — Redemp- 
tion of  rent  [1894]  2  I.  R.  224 
See  Land  Law  Acts — Redemption  ot  Rent 
(Ireland)  Act,  1891.    13. 

Ecclesiastical — Sub-perpetuity — Variation 

of  rent  [1906]  2  I.  R.  465 

-See  Variable  Rent.    1. 
— —  Ecclesiastical — Sub-perpetuity — Variation 
of  rent  [1908]  1  I.  R.  446 

See  Variable  Rent.    2. 

Ecclesiastical — Totiea  quoties  covenant  to 

renew  in  sub-lease — Purchase  of  fee  by 
sub-lessor  [1905]  1  I.  R.  186,  199 

See  Landlord  and  Tenant — Lease.    59. 

•  Ecclesiastical — Variation  of  rent 

[1908]  2  I.  R.  308 
<Sfee  Landlord  and  Tenant — Lease.    37. 

Equitable  interest  in — Bankruptcy — Vest- 

ing [1909]  1 1.  R.  334 
See  Bankruptcy— Vesting.    3. 
Eviction  of  portion  of  leasehold  for  non- 
payment of  rent  issuing  out  of  the 
entire                   [1897]  2  I.  R.  191,  210 
See  Landlord  and  Tenant — Action   for 
Recovery  of  Land.    13. 
— —  Expiration    of — Letting    to    executrix — 
Tenant-for-life — Purchaser  for  value 

[1906]  1 1.  R.  320 
See  Graft.    1. 

-  Expiration  of — ^Licensing  Act,  1902,  s.  3 

[1906]  2  I.  R.  349  ;  40  I.  L.  T.  R.   103 
See  Licensing  Acts— Licensing  Certificate. 
19. 

Expiration   of — Reletting — ^Alteration   in 

holding  [1906]  II.  R.  1 

38 1.  L.  T.  R.  154  ;  39 1.  L.  T.  R.  128,  217 
See  Land  Law  Acts — Present  Tenant.    3. 

Expiration  of — Writ  of  possession   exe- 

cuted— New      letting — ^Payment      to 
executrix  de  son  tort  of  former  lessee 

[1899]  1 1.  R.  463 
See  Graft.    4. 
Fair  rent  fixed — Arrears  of  rent — Redemp- 
tion   [1906]  2  I.  R.  79 ;  40 1 L.  T.  R.  41 
See  Land  Law  Acts— Fair  Rent.    34. 
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Fine — Rack    rent — Solicitors   Remunera- 
tion Act,  1881  [1900]  1  I.  R.  1  ; 
33 1.  L.  T.  R.  25 
/See  SoliicitoT — Bill  of  Costs.    157. 
—  For  life  in  being — Order  fixing  fair  rent — 
Status  of  former  lessee — Devolution  of 
tenant's  interest      [1897]  1  I.  R.  295  ; 
30I.L.T.R.162 
See  Land  Law  Acts — Present  Tenant.   13. 

For  life  of  lessee — Temporary  convenience 

— Claim  by  executors  for  compensation 
[1896]  a  I.  R.  512,  521  ;  30  I.  L.  T.  R.  149 
<See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    5. 

For  lives — Fair  rent  fixed  by  agreement — 

Devolution  of  tenant's  interest 

[1894]  1 1.  R.  65 
See  Land  Law  Acts — Fair  Rent.    62. 

For  lives — Non-renewal   38  I.  L.  T.  R.  63 

See  Lost  Grant.    1. 

For  lives  renewable  for  ever- — Lessee  in 

possession   after   death   of    cestui   que 
vies — Tithe  rentcharge 

[1896]  2 1.  R.  442 
See  Tithe  Rentcharge — Liability  to.    8. 

For  lives  renewable  for  ever,   made  in 

1851 — Tithe  rentcharge — Payment  by 
owner  in  fee — Statute  of  Limitations 
[1896]  2  I.  R.  410  ;  30  I.  L.  T.  R.  97 
See  Tithe  Rentcharge — Liability  to.    5. 
For  years — Rentcharge — Proviso  for  re- 
demption— Remoteness 

[1906]  1  I.  R.  399 
iSee  Perpetuity.     1. 

Graft  [1907]  1  L  R.  212 

See  Graft.    2. 

Grant  in  perpetuity  under  Trinity  College 

Leasing  and  Perpetuity  Act,   1851 — 
Redemption  of  rent     28  I.  L.  T.  R.  44 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    28. 

• Implied    covenant    for    title    and    quiet 

enjoyment      [1900]  2  I.  R.  359,  370  ; 
34 1.  L.  T.  R.  6 
See  Land  Law  Acts — Subletting.    15. 

Implied  covenant  to  accept  renewal 

[1904]  1 1.  R.  290 
See  Landlord  and  Tenants-Lease.    26. 
— —  Implied    grant    of    easement  —  Contem- 
poraneous parol  agreement — Condition , 
user,   and   circumstances   of   demised 
premises  [1905]  1  I.  R.  154, 174  ; 

39  I.  L.  T.  R.  1 
See  Way— Right  of.    2. 

Joint  tenancy — Husband  and  wife 

[1896]  1 1.  R.  401 
See  Joint  Tenant.    2. 
-^^ —  Made  between  passing  of  Land  Act,  1881, 
and  1st    January,  1883 — Lessee  con- 
tracting out     [1904]  2  I.  R.  234,  256  ; 
38  I.  L.  T.  R.  61  ;  4  N.  I.  J.  R.  101 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    38. 

Nieces    and   nephews  —  Misdescription — 

Uncertainty  [1908]  1  I.  R.  155 

See  Will— Uncertainty.    3. 
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Of  recent  date — Root  of  title — Misleading 

condition  [1905]  1  I.  R.  85, 98  ; 

38  I.  L.  T.  R.  225 
See  Vendor  and  Purchaser— Conditions  of 
Sale.    14. 

Permanent  buildings  contemplated  by — 

Sanction  of  Court  to  improvements 
[1910]  2  I.  R.  76  ;  44  I.  L.  T.  R.  11 
See  Town  Tenants  Act.    42. 

Presbyterian  Church — Guarantee — Lien — 

Sale  [1907]  1  I.  R.  451 

§ee  Church  Property. 

— —  Presumption  as  to  date  of  commencement 

of  tenancy  28  I.  L.  T.  R.  85 

See  Landlord   and   Tenant — Action   for 

Recovery  of  Land.    10. 

Purpose  of  letting — User  and  character 

of  holding — ^Ancient  pasture 
[1894]  2  I.  R.  465  ;  28  I.  L.  T.  R.  3T 
See  Land  Law  Acts — Character  of  Holding. 
66. 

Redemption  of   Rent   Act  —  Consent  of 

lessors — Inability  to  make  title 
[1895]  2  I.  R.  325  ;  29  I.  L.  T.  R.  71 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    8. 

Renewable  for  ever — Conveyance  of  rent — 

Fines  accruing  before  and  after  date 

of  [1906]  1 1.  R.  159" 

See  Renewable  Leasehold  Conversion  Act.  7. 

Renewable  for  ever — Covenant  to  renew — 

Assignment  [1906]  1  I.  R.  501 

See  Landlord  and  Tenant — Lease.    27. 

Renewable  lease — Conversion 

See  Cases  under   Renewable  Leasehold! 
Conversion  Act. 

Renewable  lease — Covenant  to  renew — Land 

Law  Act,  1887,  s.  1      [1894]  2  I.  R.  238 
See  Land  Law  Acts — Present  Tenant.    15. 

Renewable    lease — Land    Law    (Ireland), 

Act,  1887,  s.  1  28  I.  L.  T.  R.  23 

See  Land  Law  Acts — Present  Tenant.   1 6. 

Renewable  lease — Made  after  1849  and  before^ 

the  passing  of  the  Land  Act,  1860- — Re- 
demption of  Rent  Act    30I.L.  T.R.39' 
See  Land  Law  Acts — Redemption  of  Rent 
(Ireland)  Act,  1891.    22. 

Renewable — Owner  of  reversion  a  lunatic — 

Execution  of  fee-farm  grant 

[1904]  1 1.  R.  147 
See  Lunatic.    9. 

Renewable  —  Sale    under    Land    Acts — 

Fines— Priority        [1908]  1  I.  R.  467  ; 
42 1.  L.  T.  R.  222 
See  Land  Purchase  Acts — Superior  In- 
terest.   73. 

Renewable — Tenantry  Act — Demand 

[1907]  1 1.  R.  258 
See  Landlord  and  Tenant — Lease.    54. 
Reservation  of  additional  rent  on  aliena- 
tion beyond  defined  class^ — Sale  under 
Land    Purchase    Acts  —  Time    when 
alienation  takes  place 
[1903]  1  I.  R.  250  ;  37  I.  L.  T.  R.  49 
See  Land  Purchase  Acts — Superior  In- 
terest.   78. 
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Reservations    and   exceptions  —  Natural 

stream  flowing  in  part  through  cul- 
vert— Obligation  on  lessor  to  repair — 
Purpose  of  demise 

[1910]  2  I.  R.  334,  363 
See  Watercourse. 

Restraint  on  alienation — Sale 

37  I.  L.  T.  R.  66 
See  Land  Law  Aets— Sale  of  Tenancy.  22. 

Sale  —  Abatement    of    rent  —  Notice    by 

landlord  to  discontinue  —  Suppression 
of  material  fact  [1905]  2  I.  R.  267,  286 
See  Misrepresentation. 

Sale  by  administrator — Lapse  of  twenty 

years  from  death  of  intestate — Title 
[1906]  1  I.  R.  656  ;  40  I.  L.  T.  R.  158 
See  Next-of-Kln. 

Sale  of  interest  in — Rent  paid  in  advance 

[1897]  1  I.  R.  65 
See  Vendor  and  Purchaser— Contract.    4. 
Sale — Promise    of    extended   term  —  Re- 
pudiation by  lessors — Fraudulent  sup- 
pression [1907]  2  I.  R.  355,  379 
See  Fraud.    6. 

Specific  performance — ^Ante-dating 

[1898]  1 1.  R.  459 
See  Speciflc  Performance.    7. 

Statutory  tenancy — Graft — ^Void  sale  by 

married  woman  [1896]  1  I.  R.  520 

See  Husband  and  Wife— Wile's  Reversion. 

Surrender  clause — Covenant  to  deliver  up 

premises  and  all  buildings — Fair  rent 
[1894]  2  I.  R.  101 
See  Land  Law  Acts— Fair  Rent.   23. 

Surrender  —  Compulsory  purchase — Basis 

of  value  [1902]  1  I.  R.  433  ; 

2  N.  I.  J.  R.  272 
See  Defence  Acts.    2. 

Surrender  —  Notice  —  Months,  whether 

lunar  or  calendar 
[1907]  2 1.  R.  660, 669  ;  41 1.  L.  T.  R.  137,  204 
See  Landlord  and  Tenant— Surrender.    3. 

Surrender — Reletting  of  portion — Present 

tenant  [1895]  2  I.  R.  698  ; 

30  I.  L.  T.  R.  29 

See  Land  Law  Acts— Present  Tenant.    30. 

Tenant-for-life  —  Breach   of  covenant  to 

repair — Sale  by  trustee — Indemnity 

[1904]  1 1.  R.  240 
See  Tenant-for-Life  and  Remainderman.  7. 

Term    of   years  —  Administrator   durante 

minor e  atate — Sale 
[1896]  1  I.  R.  356,  362  ;   30  I.  L.  T.  R.  66 
See  Executor — Powers.    6. 
■ Timber  —  Exception  —  Implied    right    of 

entry — Compensation 
„     ,  [1895]  2  L  R.  452 

See  Land  Law  Acts— Statutory  Conditions. 

10. 

Title  to  tenancy  acquired  by  Statute  of 

Limitations — Covenants  in  lease 

[1905]  1  I.  R.  1 ;  [1906]  1  I.  R.  20 
See  Limitations,  Statute  of- Realty.    25. 

^  Turbary— Paring   soraw   turf— Deep    bog 

turf— Mountain    [1907]  1  I.  R.  411,  421 
See  Turbary.    9. 
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Vested    in   wife   for   her   separate    use — 

Survivorship  of  husband  —  Marriage 
after  1883 — Death  of  wife  intestate — 
Jus  mariti  [1910]  1  I.  R.  95  : 

44  L  L.  T.  R.  88 
See  Husband  and  Wife— Married  Women's 
Property  Acts.     1. 

Vested  in  wife — Purchase  by  husband  of 

reversion — Marriage  prior  to  1883 
[1908]  1  I.  R.  393  ;  [1910]  1  I.  R.  86; 
42  I.  L.  T.  R.  253 
See  Merger.    9. 

LANDLORD  AND  TENANT— LIABILITY  OF 
LANDLORD. 
Repair — Right  of  support — Adjoining  premises 
held  under  same  landlord  hy  different  tenants — 
Liability  of  landlord.']  A  landlord  of  two  adjoin- 
ing sets  of  premises  (not  in  occupation  of  either) 
is  not  liable  to  the  tenants,  in  the  absence  of 
express  covenant,  to  keep  the  holding  in  such 
repair  that  the  fall  of  one  will  not  afiect  the 
other.    Scales  v.  Vandeleur 

K.  B.,  48  I.  L.  T.  R.  36 

LANDLORD  AND  TENANT— NOTICE  TO  QUIT. 

1.  —    Civil  Bill  ejectment  on  title.]  The 

defendant  held  certain  premises  from  the  plain- 
tiffs under  an  agreement  in  writing  which  con- 
tained a  proviso  that  if  the  rent  thereby  reserved 
(which  was  payable  monthly  in  advance)  should 
remain  in  arrear  for  one  month,  the  plaintiffs 
might  determine  the  tenancy  by  giving  to  the 
defendant  one  month's  notice  in  writing  of  their 
intention  of  so  doing,  and  that  the  said  notice 
need  not  expire  on  a  gale  day.  The  rent  payable 
by  the  defendant  became  more  than  a  month 
in  arrear,  and  on  Feb.  4,  1915,  the  plaintiffs 
served  a  notice  to  quit  upon  the  defendant 
requiring  her  to  give  up  possession  of  the  pre- 
mises on  March  14,  1915.  This  the  defendant 
failed  to  do,  and,  accordingly,  the  plaintiffs 
brought  a  CivU  BiU  ejectment  on  the  title 
against  the  defendant.  The  Court  made  the 
decree  in  ejectment  sought  for.  Dublin  Artisans' 
Dwellings  Co.,  Ltd.,  v.  Sinclair 

City  Sess.,  50  I.  L.  T.  R.  48 

2.  Construction  of  agreement.]  A  letting 

was  made  for  the  term  of  one  year  from  June  17, 
1908,  at  a  weekly  rent,  the  first  payment  to  be 
on  June  17,  1908,  with  a  proviso  that,  "  should 
the  lessee  remain  in  possession  of  the  said  pre- 
mises after  June  17,  1909,  three  months'  notice 
in  writing  shall  be  necessary  and  sufficient  to 
determine  the  tenancy  on  either  side."  A  notice 
to  quit  was  served  on  June  10,  1909,  for  Sept.  17, 
1909 : — Held,  a  valid  notice  to  quit  effectual  to 
determine  the  tenancy  on  Sept.  17,  1909.  Smith 
V.  Foley  App.,  43  I.  L.  T.  R.  258 

3. Determination  of   cottier   tenancy — 

Proceedings  to  recover  possession — Demand  of 
possession  not  necessary — Landlord  and  Tenant 
Law  Amendment  Act  {Ireland),  1860  (23  <fc  24 
Vict.,  e.  154),  s.  86.]  In  proceedings  before 
Justices  under  Section  86  of  the  Landlord  and 
Tenant  Law  Amendment  Act  (Ireland),  1860,  to 


(,1227  ) 


DIGEST  OF  CASES. 


(  1228  ) 


LANDLORD  AND  TENANT— NOTICE  TO  QUIT 

— continued. 
recover  possession  of  a  cottier  tenement  after  the 
interest  of  the  tenant  has  been  determined  by 
notice  to  quit,  it  is  not  necessary  to  allege  in  the 
summons,  or  to  prove,  a  demand  of  possession 
by  the  owner  or  his  known  agent  or  receiver. 
Such  demand  is  necessary  only  in  respect  to  the 
second  class  of  cases  dealt  with  in  the  section, 
viz.  : — ^permissive  occupants  such  as  servants, 
herdsmen,  or  caretakers.  B.  {Leonard)  v. 
Justices  of  Oarlou)  (45 1.  L.  T.  R.  48)  not  followed. 
Killamey  R.  D.  C,  Appellants;  Orady,  Respondent 
K.  B.,  [1912]  2 1.  R.  545  ;  46  I.  L.  T.  R.  178 

4.  . Ejectment  founded  on  notice  to  quit — 

Conduct  of  tenant — Waste  by  defendant — Nuisance 
or  annoyance  to  adjoining  occupier — Increase  of 
Rent  and  Mortgage  Interest  {War  Restrictions) 
Ad,  1915— 5*  6  Geo.  V.,  c.  97,  s.  1  (3).]  Con- 
duct by  tenant  which  prevents  landlord  from 
letting  adjoining  premises  is  ejusdem  generis  with 
nuisance  or  annoyance  to  adjoining  or  neigh- 
bouring occupiers,  and  forms  a  ground  which 
may  be  considered  satisfactory  to  a  Court  for 
making  a  degree  for  possession  under  Section 
1  (3)  of  5  &  6  Geo.  V.,  c  97.  Patterson  v.  Culhme 
Cir.  Gas.,  Ronan,  L.J.,  50  I.  L.  T.  R.  118 

5, Form  of— 39  <£.  40  Vict.,  c.  63,  s.  6.] 

The  defendant  held  lands  of  pastoral  character 
as  yearly  tenant  to  the  plaintiff  under  a  written 
contract  of  tenancy,  commencing  as  from  1st 
May,  1866.  On  the  29th  October,  1895,  a 
notice  to  quit  was  served  requiring  defendant 
to  quit  on  the  1st  May,  1896,  provided  the 
tenancy  originally  commenced  at  that  time  of 
year,  and,  if  otherwise,  to  quit  at  the  end  of 
tne  year  of  her  tenancy  which  should  expire 
next  after  the  end  of  half  a  year  from  the  time 
of  her  being  served  with  the  notice  to  quit.  The 
action  on  the  notice  to  quit  was  commenced  on 
9th  November,  1896  : — Held,  that  the  notice  to 
quit  was  bad  Ashtoum  v.  Larke  (6  I.  R.  C.  L. 
270)  distinguished.     Avonmore  v.  Hobbs 

Ex.,  31  I.  L.  T.  R.  53 

6.  Gale  days.]     In  a  notice  to  quit  in 

case  of  u,  monthly  tenancy,  possession  should 

be  demanded  on  the  gale  day.     Coyle  v.  Duddy 

Cir.  Cas.,  Kenny,  J.,  33  I.  L.  T.  322 

7. Notice  by  equitable  owner  invalid.] 

A  purchaser  whether  in  the  open  market  or 
from  the  Land  Judges'  Court,  who  between  the 
payment  of  the  purchase -money  and  the  execu- 
tion of  the  conveyance,  serves  in  his  own  name 
a,  notice  to  quit  on  a  tenant  of  the  lands  pur- 
chased, cannot  by  such  notice  validly  determine 
the  tenancy.  In  such  circumstances  the  notice 
to  quit,  to  be  valid,  should  be  signed  by  both 
the  vendor  and  purchaser,  or,  at  all  events,  by 
the  purchaser  as  the  expressly  authorised  agent 
of  the  vendor.     Qraham  v.  M'llwaine 

K.  B.,  [1918]  2  I.  R.  353 

8.  Service.]    A  month's  notice  to  quit 

on  October  21st  was  served  on  September  21st. 
It  was  contended  on  behalf  of  defendant  it 
should  be  served  on  September  20th : — Held, 
that  the  service  was  good.     Anon. 

Co.  Ct.,  30  I.  L.  T.  10 


LANDLORD  AND  TENANT— NOTICE  TO  QUIT 

— continued. 

9.  Service.]  A  person  who  was  serv- 
ing a  notice  to  quit  showed  it  to  the  wife 
of  the  tenant  in  the  dwellinghouse  of  the 
tenant  (which  dwellinghouse  was  beside  but 
not  on  or  part  of  the  demised  premises).  Plain- 
tiff's agent  then  took  the  defendant's  wife  a  few 
yards  outside  to  the  demised  premises,  where 
he  handed  her  the  notice,  which  she  declined  to 
take,  and  it  was  left  on  the  ground  : — Held,  that 
the  notice  to  quit  had  been  served.  Warden  v. 
Shea  Cir.  Cas.,  Gibson,  J.,  5  N.  I.  J.  R.  7 

10.  Signature  by  agent  —  Ejectment  for 
overholding — Authority  to  sign — Invalidity  of 
notice.'}  In  an  ejectment  for  the  overholding  of 
a  house  and  premises,  after  a  notice  to  quit,  the 
notice  was  signed  by  an  agent  who  had  authority 
under  a  power  of  attorney  to  demand  and 
collect  rents,  and  to  sue  and  distrain  for  same  : — 
Held,  that  the  notice  to  quit  was  bad,  as  the 
power  of  attorney  did  not  empower  the  agent 
with  a  general  authority  to  determine  tenancies, 
but  merely  for  the  specific  purposes  mentioned 
in  the  power.  A  rent  agent  has  not,  as  such, 
power  to  sign  notices  to  quit.  Whaley  v. 
Machlin  Co.  Ct.,  32  I.  L.  T.  R.  172 

11. Signature  by  one  joint  lessor — Con- 
struction of  agreement.']  A  H.,  C.  H.,  and 
Q,  H.,  as  lessors,  agreed  to  let  certain  premises 
to  the  defendant  to  hold  from  year  to  year, 
determinable  on  the  Ist  May  of  any  year  by 
either  of  the  parties  giving  the  other  12  mouths' 
written  notice  to  quit : — Held,  that  a  notice  to 
quit  signed  by  C.  H.  was  not  a  good  notice  to 
quit  on  behalf  of  the  lessors  withm  the  terms  of 
the  agreement.     Hamill  v.  Toomey 

Cir.  Cas.,  PaUes,  C.B.,  34 1.  L.  T.  R.  163 

12.  Stamp  on — Agricultural  or  non-agri- 
cultural holding — Land  Act,  1870.]  A  holding 
of  1  rood  and  35  perches,  situated  at  the  rear  of 
a  house  in  the  village  of  Crumlin  (population, 
500),  but  held  and  used  as  a,  garden,  and  for 
agricultural  purposes,  by  a  person  who  resided 
some  distance  away : — Held,  not  to  be  an  agri- 
cultural holding  within  the  meaning  of  the 
Land  Act,  1870,  so  as  to  require  a  stamp  on  the 
notice  to  quit.     PakcMham  v.  Bawn 

Cir.  Cas.,  Johnson,  J.,  32 1.  L.  T.  R.  107 

13.  Stamp  on — Ejectment  for  overholding 

— Invalid  for  want  of  stamp — Agricultural  or 
pastoral  holding — Land  Act  {Ireland),  1870  (33  cfc 
34  Vict,  c.  46),  ss.  57,  58,  11— Notice  to  Quit 
{Ireland)  Act,  1876,  s.  31.]  Where  an  ejectment 
was  brought  for  an  overholding  of  an  agricultural 
tenancy  from  year  to  year  after  the  notice  to 
quit  had  expired,  the  process  was  dismissed  on 
the  ground  that  the  original  notice  to  quit  was 
unstamped,  and  was  served  on  April  28,  1896^ 
demancfing  possession  on  November  1,  1896, 
The  fact  that  a  holding,  which  is  agricultural  or 
pastoral,  is  described  in  the  contract  of  tenancy 
as  "  accommodation  land,"  does  not  prevent  the 
operation  of  sections  57  and  58  of  the  Land 
Act  of  1870,  nor  of  section  1  of  the  Notice  to 
Quit  (Ireland)  Act,  1876.      Birkmyr  v.  Campbell 

Co.  Ct.,  31  I.  L.  T.  R.  12a 
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LANDLORD  AND  TENANT— NOTICE  TO  QUIT 

— continued. 

14.  ——  Weekly  temaiey— Length  of  notice.'] 
The  defendant  held  oertain  premiaes  on  a  weekly 
tenancy,  the  agreement  providing  that  a  week's 
notice  should  be  given  in  order  to  determine  the 
tenancy  : — Held,  that  a  notice  to  quit  served  on 
Monday,  May  1,  requiring  the  defendant  to  give 
up  possession  on  Monday,  May  8,  was  sufficient. 
Fleury  v.  O'Reilly      K.  B.,  40  I.  L.  T.  R.  125; 

5  N.  I.  J.  R.  271 

15.  Weekly  tenancy.]    A  week's  notice  to 

quit,  expiring  on  any  day,  is  suificient  to  deter- 
mine a  weekly  tenancy.     Shelly  v.  Thompson 

•  Clr.  Cas.,  Wright,  J.,  45  I.  L.  T.  R.  138 

16.  Weekly  tenancy — Clear  days — Length 

of  notice.}  A  notice  to  quit,  served  on  Friday, 
December  17,  requiring  the  defendant  to  give 
up  possession  of  premises  held  under  a  weekly 
tenancy,  on  Friday,  December  24,  is  sufficient, 
but  the  defendant  has  the  whole  of  Friday, 
December  24,  within  which  to  give  up 
possession,  and  a  summons  for  possession 
served  on  that  day  is  premature.  Sullivan, 
Appellant ;    Sheehan,  Respondent 

K.  B.,   50  I.  L.  T.  R.  41 

17.  Weekly  tenancy.]    In  the  case  of  a 

weekly  tenancy,  a  notice  to  quit,  dated  Monday, 
November  4th,  1901,  was  served  requiring  pos- 
session to  be  delivered  up  on  Monday,  November 
11th,  1901 : — Held,  that  the  tenancy  was  at  an 
end  at  12  o'clock  on  the  night  of  the  11th  of 
November.     Murray  v.  M'Cleery 

Co.  Ct.,  36  I.  L.  T.  R.  23 

18. Service  of  second  notice  to  quit — 

Yearly  tenancy — Waiver.]  An  ejectment  for 
overholding  brought  by  a  landlord  against  his 
tenant  having  been  dismissed  on  the  ground  that 
the  ejectment  proceedings  were  premature,  the 
landlord  at  once  served  a  new  notice  to  quit  on 
the  tenant,  and  at  the  next  sessions  brought  a 
second  ejectment  for  overholding  on  foot  of  the 
first  notice  to  quit : — Held,  that  the  service  of 
the  second  notice  to  quit  was  not,  under  the  cir- 
cumstances, a  waiver  of  the  first,  nor  a  recogni- 
tion of  a  new  tenancy.  M'Gattiard  v.  Crooks 
Clr.  Cas.,  Kenny,  J.,  37  I.  L.  T.  R.  187 

Tenancy    at    sufferance  —  Parliamentary 

franchise  29  I.  L.  T.  R.  26 

See  Parliament — Franchise.    3. 


LANDLORD    AND    TENANT— POSSESSION. 

Caretaker — Owner  hy  estoppel — Club  premises — 
Legal  estate  in  trustees — Secretary  of  dub  acting  as 
their  agent — Summary  procedure — Landlord  and 
Tenant  Act  (Ireland),  1860  (23  <fc  24  Vict.,  c.  154) 
s.  86 — Certiorari — Discretion  of  Court.]  A.,  the 
secretary  of  a  club,  put  B.,  as  caretaker,  into 
possession  of  a  cottage  on  grounds  belonging 
to  the  club,  the  legal  estate  in  which  was  vested 
in  trustees  for  the  club.  B.,  having  refused  to 
give  up  possession  to  ^.,  on  demand  after  reason- 
able notice,  A.  obtained  from  the  Chief  Divisional 
Magistrate  (within  whose  jurisdiction  the  pre- 
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mises  were)  an  order  for  possession  under  section 
86  of  the  23  cfc  24  Vict.  o.  154  -.—Held,  by  the 
King's  Bench  Division,  on  application  by  B.  for 
certiorari,  and  by  the  Court  of  Appeal  affirming 
their  decision,  that  the  order  of  the  Chief  Magis- 
trate was  right,  on  the  grounds  that  A.  was 
owner  by  estoppel,  and  was  also  the  known  agent 
of  the  actual  owners  of  the  club  premises.  Held 
also  by  the  Court  of  Appeal,  B.  having  been  put 
out  of  possession  in  the  interval  betweeri  the 
decision  of  the  King's  Bench  Division  and  the 
hearing  of  the  appeal,  that  the  Court,  in  the 
exercise  of  its  judicial  discretion,  would  refuse 
to  grant  certiorari.     R.  [Walsh)  v.  Swifte 

K.  B.,  App.,  [1913]  2  I.  R.  113,  117  ; 
46  I.  L.  T.  R.  176 

LANDLORD  AND  TENANT— RATES. 

Poor  rate — Agreement  to  deduct  from  rent- 
Estoppel — Res  judicata — Local  Government  (Ire- 
land) Act,  1898,  s.  52,  ss.  2.]  By  an  agreement 
in  writing  dated  1st . September,  1908,  M.,  a 
tenant,  agreed  to  take  from  B.,  a  landlord,  a 
large  portion  of  a  business  house  in  the  city  of 
Dublin  for  a  term  of  thirty-one  years  from  1st 
January,  1909,  at  the  yearly  rent  of  £240,  in- 
cluding all  rates  and  taxes  at  present  existing  or 
assessed  on  said  premises."  For  some  years 
subsequently  to  the  date  of  the  said  agreement, 
the  tenant's  claim  to  credit  for  poor  rates,  as  well 
as  for  other  rates,  had  never  been  disputed.  In 
certain  mortgage  proceedings  between  the  parties 
in  the  Chancery  Division,  and  in  proceedings  for 
rent  in  the  King's  Bench  Division,  the  landlord's 
obligation  was  admitted,  but  subsequently  the 
landlord  B.  refused  to  allow  the  tenant  credit  for 
the  poor  rates,  part  of  the  entire  rates  of  the 
premises,  relying  on  section  52  (2),  of  the  Local 
Government  (Ireland)  Act,  1898  (61  cfc  62  Vict., 
0.  37).  In  an  action  for  rent  in  which  the  tenant 
pleaded  that  he  was  entitled  to  credit  for  the 
poor  rates  paid  by  him  : — Held,  (per  Gibson  and 
Kenny  JJ.,  Madden  J.,  diss.),  that,  the  tenant 
was  entitled  to  credit  for  the  poor  rate  paid  by 
him.  (Per  Gibson  J.),  that  there  is  nothing  in 
section  52  of  the  Local  Government  (Ireland) 
Act,  1898,  to  preclude  the  landlord  at  the  time  a 
tenancy  is  created  from  undertaking  UabiUty  for 
poor  rate  ;  also  that  the  landlord  was  estopped. 
(Per  Kenny  J.),  that  the  Court  was  bound  by  the 
decisions  of  the  Court  of  Appeal  in  Bryans  v. 
GaUaghan  (42  I.  L.  T.  97),  and  Allen  v.  CarroU 
([1911]  2  I.  R.  190).  Per  Madden,  J.,  diss.,  that 
section  52  (2)  of  the  Local  Government  (Ireland) 
Act,  1898,  made  the  contract  between  the  parties 
void.     Bradshaw  v.  M' Mullen 

K.  B.,  [1918]  2  I.  R.  479  ; 

52  I   L   T   R   193 

[Reversed  in  H.  L.    See  [1920]  2  I.  R.'412] 

LANDLORD  AND  TENANT—RENT. 

I. Action  by  equitable  owners — Right  to 

recover.]  The  plaintiffs,  who  were  infants,  sued 
to  recover  rent  of  premises  devised  by  their 
father's  will  to  trustees  in  trust  for  them.  The 
only  trustee  who  had  acted  was  dead,  and  no 
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representation  had  been  taken  out  to  him  :— 
Held,  that  the  infants,  as  equitable  owners, 
could  recover  the  rent.  Antrim  Land,  die,  Co. 
V.  Stewart  ([1904]  2  I.  R.  357)  applied.  Henry 
M'F'all  and  another  (by  E.  M'Fall,  their  next 
friend)  v.  Thomas  Adams 

Cir.  Cas.,  Palles,  C.B.,  46    I.  L.  T.  R.  242 

2.  Action  for — Action  by  landlord  against 

sub-tenant  for  rent  due  to  middleman  after  notice — 
Deasy's  Act,  ss.  20,  21.]  The  plaintiff  was  the 
owner  of  the  lessor's  interest  in  a  lease  of  1812 
for  an  unexpired  term  of  £30  18s.  4d.  yearly,  and 
the  lessee's  interest  was  vested  in  H.  The  defen- 
dant had  held  the  lands  as  tenant  to  H.  under  a 
lease  of  1847,  and  now  held  them  under  a  statu- 
tory tenancy  at  the  yearly  rent  of  £24.  Half  a 
year's  rent  being  due  by  the  defendant  to  H., 
and  the  plaintiff  having  served  notice  on  the  de- 
fendant stating  that  two  years'  rent,  £61  16s.  8d., 
was  due  by  H.  to  him,  and  requesting  the 
defendant  to  pay  to  him  the  rent  accrued  or 
accruing  due  by  the  defendant  to  H.  : — Held, 
that  sections  20  and  21  of  Deasy's  Act  were  re- 
trospective, and  the  plaintiff  was  entitled  to 
recover  £12,  being  the  amount  of  the  half-year's 
rent  due  from  the  defendant  to  H.  Buck  v 
Sullivan  K.  B.,  36  I.  L.  T.  R.  151  ; 

2  N.  I.  J.  R.  164 

3.  Action    for — Subsequent   order  fixing 

fair  rent — Relation  back — Credit  for  overpay- 
ments— Land  Law  (Ireland)  Ads,  1881,  s.  51, 
1887,  s.  5.]  An  action  for  rent  was  brought  on 
the  26th  September,  1893.  On  the  28th  Septem- 
ber, 1893,  the  defendant  obtained  an  order 
fixing  a  fair  rent  upon  an  originating  notice 
which  had  been  served  in  August,  1889.  Cal- 
culating the  rent  due  at  the  rate  so  fixed,  and 
giving  the  tenant  credit  for  over-payments  in 
respect  of  earlier  gales  of  the  old  rent,  after  the 
service  of  the  originating  notice,  the  total 
amount  due  for  rent  was  reduced  below  £20  : — 
Held,  that  the  plaintiff  was  not  entitled  to  any 
costs  of  the  action.     Connor  v.  Lyons 

Ex.,  [1894]  2  I.  R.  24 

4. Adjustment — Local    Government   Act, 

1898 — Deduction  for  rates — Fair  rent.]  Where 
the  defendant  had  a  fair  rent  fixed  for  a  second 
statutory  term,  on  the  basis  of  the  new  provisions 
as  to  the  incidence  of  rating  under  the  Local 
Government  Act,  1898,  by  order  dated  July  27, 
1899,  to  date  from  November  1,  1898,  and 
previously  he  was  entitled  to  deduct  half  the 
county  cess,  in  an  action  by  the  landlord  against 
him  for  arrears  of  the  rent  so  fixed  : — Held,  that 
the  defendant  was  liable  to  pay  the  rent  so  fixed 
by  the  Land  Commission,  and  was  not  entitled 
to  any  adjustment  of  rent  as  regards  his  former 
right  to  deduct  half  the  county  cess.  Dunally 
V.   Byan  N.  P..  2  N.  I.  J.  R.  163 

And  see  Poor  Rate— Adjustment  of  Rent.      1. 

5. Allowance  for  repairs.]    In  an  action 

to  recover  rent  due  out  of  premises  held  by  the 
defendant,  deductions  were  claimed  by  defen- 
dant on  account  of  certain  repairs  he  had 
effected  to  the  premises.  It  was  proved  that 
he  had  not  entered  into  any  agreement  respect- 
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ing  the  repairs,  which  were  executed  without 
the  landlord's  knowledge ;  but  for  nine  years 
before,  the  landlord  was  in  the  habit  of  allowing 
a,  certain  sum  per  annum  out  of  the  rent,  for 
repairs  to  the  house : — Held,  that  the  tenant 
was  entitled  to  deduct  a  reasonable  sum  for 
repairs  out  of  the  rent  until  he  was  served  with 
notice  by  the  landlord  that  no  future  allowance 
would  be  made.    Shipsey  v.  Magrath 

Co.  Ct.,  31 1.  L.  T.  77 

6.  Apportionment — Assignment  by  tenant 

during  currency  of  gale — Apportionment  Act, 
1870  (33  ofe  34  Vict.,  c.  35).]  P.  took  an  assign- 
ment, by  way  of  mortgage,  from  O'N.,  of  lands 
held  by  O'N.  as  tenant  to  G.,  during  the  currency 
of  a  half-yearly  gale  of  rent.  G.  claimed  to  be 
entitled  to  recover  from  P.  the  full  amount  of 
the  half-year's  rent  falling  due  upon  the  next 
gale-day  after  the  assignment :'- — Held  (Kenny, 
J.,  dissentiente),  the  Apportionment  Act,  1870, 
applies  to  the  liability  to  pay  as  well  as  the  right 
to  receive,  and  that  G.  was  entitled  to  recover 
from  P.  only  an  apportioned  part  of  the  rent, 
computed  de  die  in  diem  from  the  date  of  the 
assignment  to  the  gale -day.     Glass  v.  Paterson 

K.  B.,  [1902]  2  I.  R.  660  ;  2  N.  I.  J.  R.  129 

7.  • Apportionment  —  Bankruptcy — Proof 

of  debt — Disclaimer  by  assignees.']  Upon  the  dis- 
claimer by  the  assignees  of  a  bankrupt  of  his 
interest  in  a  lease,  the  lessor  is  entitled  to  prove 
in  the  bankruptcy  for  an  apportioned  part  of 
the  rent  which  has  accrued  due  between  the 
last  gale-day  tod  the  date  of  adjudication.  In 
re  Leeks  App.,  [1902]  2  I.  R.  339  ; 

36 1.  L.  T.  R.  74  ;  2  N.  I.  J.  R.  113 

8. Apportionment — Land  Law  (Ireland) 

4c«,1881,«.  15— 33  <fc  34:  Vict., c.35,s.i— Land 
Act,  1860,  s.  34.]  Where  the  interest  of  a 
middleman  in  a  holding  to  which  the  Land  Law 
(Ireland)  Act,  1881,  s.  15,  applies,  determines 
between  two  of  the  gale-days  upon  which  the 
rent  of  a  subtenant  is  payable,  the  apportioned 
part  of  such  rent  for  the  broken  period  is  re- 
coverable by  the  middleman  or  his  personal 
representative  from  the  subtenant  (subject  to 
the  Apportionment  Act,  1870,  s.  3),  and  is  not 
a  "continuing"  rent  within  the  meaning  of 
section  4  of  that  Act.     O'Gonnell  v.  Sullivan 

Q.  B.,  28  I.  L.  T.  R.  72 

9.  Appropriation — Larid   Law  (Ireland) 

Act,  1896,  s.  16.]  Where  the  tenant  of  a  holding 
to  which  the  Land  Law  Acts  apply  is  ejected 
for  non-payment  of  rent,  more  than  two  years' 
rent  being  in  arrear,  and  pays,  in  order  to  be 
rsstored  to  possession,  two  years'  rent,  as  pro- 
vided by  the  Land  Law  (Ireland)  Act,  1896, 
s.  16,  the  landlord  is  at  liberty  to  appropriate 
such  payment  to  the  earliest  portion  of  the 
tenant's  indebtedness.     Eyre  v.  Caen 

Q.  B.,  [1898]  2  I.  R.  761 

10. Appropriation — Of     payment     made 

under  section  16  of  the  Land  Law  (Ireland)  Act, 
1896.]  A  tenant  against  whom  »  decree  in 
ejectment  for  non-payment  of  six  years'  rent 
was  obtained  in   1897  took  advantage  of  the 
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provisions  of  section  16  of  the  Land  Law 
(Ireland)  Act,  1896,  and  paid  two  years'  rent, 
receiving  a  receipt  crediting  him  with  payment 
up  to  November,  1892.  Upon  a  motion  for  final 
judgment  by  the  landlord  on  a  writ  purporting 
to  be  specially  indorsed  for  5  years'  rent  from 
Ist  November,  1892,  to  1st  May,  1898  -.—Held, 
that  such  writ  was  properly  indorsed,  as  the 
payment  had  been  appropriated  to  the  two  years 
first  due.  QucBre,  apart  from  such  receipt,  would 
the  Act  itself  have  the  effect  of  appropriating  the 
payment  to  the  earlier  portion  of  the  rent  due 
for  the  purpose  of  the  Statute  of  Limitations  ? 
Syre  v.  Coen  Q.  B.,  33  I.  L.  T.  R.  59 

11. Effect  of  ejectment  by  superior  land- 
lord on  middleman's  estate  and  liability  for 
leai^-Land  Law  {Ireland)  Act,  1896  (59  <fc  60 
Vict.,  c.  47),  s.  12  (2).]  Where  a  superior  land- 
lord has  obtained  judgment  in  ejectment  for 
non-payment  of  rent  against  a  middleman  or 
immediate  landlord  of  an  occupying  tenant, 
he  cannot  afterwards  enforce  against  the  middle- 
man the  personal  remedy  for  rent  accrued  prior 
to  the  judgment  in  ejectment.  French  v. 
Mitchell  [1904]  2  I.  R.  182  ; 

N.  P.,  Kenny,  J.,  K.  B.,  37 1.  L.  T.  R.  172, 217 

12. Guarantee     for  —  Action    against 

guarantor — Assignment  of  guarantee — Guarantee 
a  personal  contract — Possibility  of  assigning 
guarantee.']    M'Chesney\.  M'Kee 

Cir.  Cas.,  Palles,  C.B.,  40  I.  L.  T.  R.  31 

13. Guarantee  given  to  a  lessor,   "  his 

heirs,  executors,  administrators  and  assigns  " — 
Assignment  of  reversion — Sight  of  assignee  to  sue 
on  guarantee.]  An  assignee  of  the  lessor's  estate 
in  lands  can  sue  on  a  guarantee  for  payment 
of  the  rent  and  performance  of  the  covenants 
by  the  lessee,  given  to  the  lessor,  '  his  heirs, 
executors,  administrators  and  assigns."  Berry- 
man  v.  M'Orum  App.,  42  r.  L.  T.  R.  19 
14. Holding  suhhir—Judgm^nt  in  eject- 
ment for  non-payment  of  rent — Liability  of 
middleman  for  arrears  of  rent — Land  Law 
{Ireland)  Act,  1896  (59  <b  60  Vict.,  c.  47), 
s.  12.]  A  judgment  in  ejectment  for  non-pay- 
ment of  rent  recovered  by  a  superior  landlord 
where  the  holding  is  occupied  by  sub-tenants, 
and  the  middleman  does  not  redeem,  discharges 
the  middleman,  in  the  case  of  holdings  to  which 
section  12  of  the  Land  Law  (Ireland)  Act,  1896. 
applies,  from  personalliability  for  the  arrears  of 
rent  due  by  him  to  the  superior  landlord.  French 
V.  Mitchell  ( [1904]  2  I.  R.  182)  approved.  Tench 
V.  Bunbury  and  another    App.,  52  I.  L.  T.  R.  61 

15. In  advance— Cowiroci — Telephone — 

Disconnection — Right  to  the  full  rent]  G.  agreed 
to  pay  to  the  National  Telephone  Company  rent 
in  advance  for  the  use  of  a  telephone.  The 
Company  was  to  have  the  rightto' '  disconnect  " 
<?.,  without  prejudice  to  the  other  conditions  of 
the  contract,  if  he  failed  to  observe  the  Com- 
pany's rules,  or  if  any  sum  of  money  payable 
by  him  underthe  contract  was  in  arrear.  Further- 
more, the  contract  was  terminable  by  the 
Company  in  the  event  of  any  sum  payable  under 
it  being  in  arrear.    G.  paid  the  first  year's  rent 
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in  advance ;  but,  upon  the  second  falling  due, 
he  declined  to  pay  in  advance  for  the  future. 
Thereupon  the  Company  disconnected  G.,  and 
claimed  to  be  entitled  to  recover  the  full  rent 
payable  on  the  first  day  of  the  second  year, 
although  he  had  in  fact  enjoyed  the  use  of  the 
telephone  during  forty  days  of  the  second  year, 
and  no  more  : — Held,  that  the  Telephone  Com- 
pany was  entitled  to  recover  the  second  year's 
rent  in  full.  National  Telephone  Co.  v.  Griffen 
K.  B.,  [1906]  2  I.  R.  115  ;  40  I.  L.  T.  R.  35 

16   &  17. Income   Tax — Deduction  — 

Current  gale.]  In  September  1901  the  defend- 
ant, who  was  atenant  of  the  plaintiffs,  paidasum 
of  £4  15s.  income  tax  in  respect  of  his  premises 
for  the  period  from  April  5,  1900,  to  April  5, 
1901.  He  now  claimed  to  be  entitled  under  the 
Income  Tax  Acts  to  deduct  this  sum  from 
the  rent  payable  by  him  to  his  landlord,  the 
plaintiff,  for  the  half-year  from  May  1,  1901, 
to  November  1,  1901 : — Eeld,  that  he  was  not 
entitled  to  make  such  deduction.  Bloomjield 
Land  and  Buiding  Go.  v.  Lytic 

Wright,  J.,  2  N.I.J.  R.  243; 
K.B.,3N.I.  J.R.88 

18. Judicial  rent  less  than  rent  reserved 

by  lease — Account  not  taken  of  over-payments  by 
tenant — Right  of  action — New  statutory  right  and 
statutory  remedy — Land  Law  {Ireland)  Act,  1887, 
«.  5.]  A  lessee  served  an  originating  notice  to 
fix  a  fair  rent ;  and,  in  the  interval  which  elapsed 
before  a  judicial  rent  was  fixed,  paid  gales  of  the 
reserved  rent.  Before  the  fair  rent  was  fixed, 
the  lessee  assigned  the  lease  to  a  purchaser,  and 
the  fair  rent  proceedings  were  continued  in  the 
name  of  the  assignee.  The  judicial  rent  being 
lower  than  that  reserved  by  the  lease  : — Held, 
by  the  Exchequer  Division  {diss.,  Palles,  C.B.) 
and  by  the  Court  of  Appeal,  that,  although  no 
account  had  been  taken  between  the  parties, 
under  section  5  of  the  Land  Law  (Ireland)  Act, 
1887,  the  lessee  could  maintain  an  action  for 
the  difference  between  the  rent  paid  by  him 
since  the  gale  day  next  after  making  the  appli- 
cation and  the  judicial  rent.  The  rule  that 
where  a  statute  creates  an  obligation,  and 
supplies  a  remedy  for  its  enforcement,  that 
remedy  alone  must  be  followed,  is  subject  to 
this  qualification — ^that  the  remedy  supplied 
must  cover  the  whole  right  given.  Stubbs  v. 
Martin  Johnson,  J.,  28  I.  L.  T.  100  ; 

Ex.,  [1895]  2 1.  R.  70  ;  App.,  [1895]  2 1.  R.  82  ; 

29  I.  L.  T.  216 

19. Land    Improvement    (Ireland)    Act, 

1847 — Public  Works  Loan  Act,  1889 — Drainage 
Charge-—"  Impositions  "  interpretation.]  In  an 
agreement  to  pay  "  a  yearly  rent  of  £120  clear 
rent  over  and  above  all  deductions,  taxes,  county 
cesses,  or  impositions  now  payable  or  hereafter 
to  become  payable  (landlord's  income  tax  only 
excepted)": — Held,  that  the  word  "  impositions  " 
included  a  drainage  charge  under  section  7  of 
10  &  11  Vict.,  u.  32.  Vandeleur  v.  M'Auliffe 
K.  B.  38  I.  L.  T.  R.  95 

20.  Landlord — Tenants  in  common — One 

suing  for  moiety.]    One  tenant  in  common  may 


(  12S5  ) 


DIGEST  OF  CASES. 


(  1236 


LANDLORD  AND  TENANT— RENT— co«<;««ed. 
sue  in  his  own  name  for  his  undivided  moiety 
of  a  judicial  rent,  and  it  is  unnecessary  to  join 
his  co-tenant  as  plaintiff.  Pringle  v.  M'Donnell 
Wright,  J.,  3  N.  I.  J.  R.  212 

21.  Liability  lor — RenewabU  lease — As- 
signment by  tenant  to  pauper.']  To  get  rid  of  his 
liability  for  rent,  the  tenant  of  a  tenancy  to 
which  the  Land  Acts  apply  must  sell  his  tenancy 
in  accordance  with  the  provisions  of  those  Acts. 
Quinn  v.  M'Kee 

Co.  Ct.,  Cir.  Cas.,  33  I.  L.  T.  R.  136 

22.  Loan.]     Where    the    landlord    had 

obtained  a  loan  under  the  Belief  of  Distress  (Ire- 
land) Act,  but  there  had  been  no  demand  for 
increase  of  rent,  nor  any  award  made  by  the 
Board  of  Works : — Held,  that  section  10  of  43 

&  44  Vict,  did  not  apply.  M' Sweeney  v.  Col- 
thursf.  L.  C,  32  I.  L.  T.  8 

23.  Rates — Liability  of  landlord  of  public 

buildings  in  Dublin  for  police  rate  and  bridge 
rate  in  respect  of  half-rent — Occupiers — Incidence 
of  rates — Local  Government  (Ireland)  Jet,  1898, 
ss.  52  (1),  (2),  66  (7),  (8).]  The  defendant,  as 
owner  of  a  coastguard  station,  which  was  a 
"  building  dedicated  to  or  used  for  public  pur- 
poses "  within  the  meaning  of  section  63  of  the 
Irish  Poor  Law  Act,  1838,  derived  a  rent  of  £30 
per  aimum  therefrom,  and  admitted  liability  for 
poor  rate  on  half  that  rent.  On  a  summons  by 
the  County  Council  claiming  bridge  rate  and 
police  rate  assessed  on  the  same  half -rent : — Held 
that  before  the  Local  Government  (Ireland)  Act 
1898,  the  bridge  rate  and  police  rate  should  have 
been  assessed  upon  the  valuation  of  the  premises, 
to  be  ascertained  as  in  the  case  of  private  build- 
ings, and  not  on  the  half -rent,  and  should,  there- 
fore, have  been  imposed  on  the  occupiers  of  the 
premises  (unless  otherwise  exempted),  and  not 
on  the  owner.  Held  further,  that  as  "  pro- 
perty "  in  section  66  (8)  of  the  Local  Government 
Act  includes  a  public  building  such  as  this, 
and  the  object  of  that  sub-section  is  not  to  alter 
the  incidence  of  the  rates,  but  merely  the  mode 
of  raising  them,  no  liability  for  such  rates  was 
cast  upon  the  defendant  by  that  Act.  Whiteside 
V.  The  Earl  of  Pembroke 

M.  P.  C.,35  L  L.  T.  R.  218;  1  N.  1. 3.  R.  191, 260 

24.  Rates — Poor    rate — Deduction   from 

fair  rent — Local  Government  {Ireland)  Act,  1898, 
s.  55.]  Where  the  Chief  Land  Commission  has 
reduced  a  tenant's  rent  after  the  passing  of  the 
Local  Government  (Ireland)  Act,  1898,  the  tenant 
will  not  be  allowed  to  make  a  deduction  from  his 
rent  in  respect  of  rates  paid  by  him  for  the  period 
between  the  service  of  his  originating  notice 
(before  1898)  and  the  hearing  of  the  appeal 
therein,  the  order  on  appeal  dating  from  the 
service  of  the  notice,  and  the  tenant's  rent 
having  been  reduced  in  accordance  with  section 
55  of  the  Local  Government  Act,  1898.  Dennis 
V.  Sweeny 

Cir.  Cas.,  FltzGlbbon,  L.J.,  34  I.  L.  T.  R.  200 

25.  Set-off.]     Where  the  plaintiff  let  the 

grouse  and  hare  shooting  of  a  mountain  to  the 
defendant,  who  was  prevented  by  the  tenants 
from  shooting  over  it : — Hdd,  that  the  depriva- 
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tion  of  the  right  of  the  enjoyment  of  the  shooting 
could  not  be  set-off  against  the  rent.  Farrell  v. 
Fosbery  Co.  Ct.,  31  I.  L.  T.  21& 

26.  Superior     landlord  —  Middleman  — 

Under-tenant — Lease  for  lives — Ignorance  of  ex- 
piration— Action  for  rent — Beversion — Continu- 
ance in  possession — Land  Act,  1881,  ».  15 — Or. 
XXV.,  r.  2.]     The  plaintiff  was  owner  of  the 

lessor's  interest  in  a  lease  for  lives  made  in  1823. 
The  defendant  was  under-tenant  of  a  "  holding  " 
as  judicial  tenant  of  portion  of  the  demised 
premises.  The  lease  of  1823  expired  by  the 
death  of  the  last  life  in  1889,  but  all  the  parties 
continued  to  act  upon  the  bona  fide  assumption 
that  it  was  a  subsisting  lease  till  November, 
1893.  The  plaintiff  then,  relying  on  section  15 
of  the  Land  Act  of  1881,  sued  the  defendant, 
the  under-tenant,  for  the  difference  between  the 
rent  payable  by  the  under-tenant  to  the  middle- 
man and  that  payable  by  the  middleman  to  the 
plaintiff  from  1889  to  1893,  although  the  under- 
tenant had  already  paid  the  middleman  : — Held, 
(Johnson,  J.,  diss.),  that  the  plaintiff  was  not 
entitled  to  recover.     Eyre  v.  Hardy 

Q.  B.,  32  I.  L.  T.  R.  160 

27.  Tenancy — Small  rent  paid  for  pre- 
mises of  substantial  value — Inference  therefrom.] 
A  rent  of  7s.  6d.  per  annum  had  been  paid  to  the 
plaintiffs  by  W.  and  his  predecessors-in-title  for 
many  years  for  two  plots  of  land  with  houses 
thereon.  The  annual  value  of  the  premises  was 
20s.,  and  they  were  sublet  at  a  total  rent  of  £6 
per  annum.  The  plaintiffs,  having  brought  an 
ejectment  founded  on  notice  to  quit,  served  by 
the  plaintiffs,  on  the  assumption  that  W,  held 
the  premises  as  a  yearly  tenant : — Held,  that 
the  disparity  between  the  actual  value  of  the 
premises  and  the  rent  paid  therefor  justified  the 
inference  that  the  tenancy  was  greater  than  a 
yearly  tenancy,  and  that  the  action  must  be 
dismissed.     Belturbet  V.  D.  C.  v.  Walher 

Cir.  Gas.,  Gibson,  J..  42  I.  L.  T.  R.  143 

28.  Whether   rent   payable  in   advance 

under  contract.]  A  clause  in  a  contract  of  ten- 
ancy ran  as  follows  :  "  To  pay  the  company  the 
rent  or  sum  of  £10  per  annum  in  advance  for  a 
term  of  one  year,  and  thereafter  at  the  same 
rate  until  this  agreement  shall  be  determined": — 
Held,  that  the  rent  was  payable  in  advance 
during  the  whole  period  of  the  tenancy  as  well 
as  during  the  first  year.  National  Telephone 
Co,  Ltd.,  V.  Chthworthy 

K.  B.,  35 1.  L.  T.  R.  240  :  2  N.  I.  J.  R.  25 

Action  for — Final  judgment 

30  I.  L.  T.  R.  10 
See  Practice — Judgment.    49. 

Action  for — Special  indorsement  of  writ 

for  34  1.  L.  T.  R.  174 

See  Practice— Writ  Specially  Indorsed.  31. 

Action  for — Special  indorsement 

[1894]  2  I.  R.  16  ;  28  I.  L.  T.  R.  7 
See  Practice — Writ  Specially  Indorsed.  22. 

Action  in   County   Court  for  balance  in 

excess  of  two  years — ^Ejectment 

30  I.  h.  T.  R.  149 
See  County  Court — Jurisdiction.    19. 
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Adjustment  —  Local    Government    Act, 

1898,    s.    54   (1)— Buildings— Tenant's 

improvements — Poor  rate 
[1900]  1  I.  R.  255,  260  ;  34  I.  L.  T.  R.  81 
/See  Poor  Rate — Adjustment  ol  Rent.    1. 

Annual    payments    made    by    tramway 

company    to    corporation   to   prevent 
corporation  purchasing  tramways 

29  I.  L.  T.  R.  122, 138 
See  Poor  Rate — Procedure.    11. 

Arrears  —  Landlord's   claim   for  —  Bank- 

ruptcy of  tenant  29  I.  L.  T.  R.  6 

<See  BanJ^ruptey — ^Proof.    11. 

• Arrears — Landlord's  claim  for  six  months' 

rent    in    bankruptcy  —  Judgment   in 
ejectment— ifafcere      29  I.  L.  T.  R.  4 

iSee  Bankruptcy — Proof.     10. 

Arrears — ^Receiver — Discharge  of 

[1900]  1  I.  R.  18 
<See  Land  Judges'  Court — Receiver.    5. 

Arrears  —  Sheriff — Execution — Claim  for 

one  year's  rent  29  I.  L.  T.  R.  107 

See  Sheriff.    24. 

Deposit  of  money  as  security  with  tenant - 

for-lite — Allowance  of  interest  thereon 
by  remainderman      37  I.  L.  T.  R.  174 
See  Tenant-for-Life  and  Remainderman. 
8. 

Distress  for  greater  amount  than  due — 

Cause  of  action  37  I.  L.  T.  R.  47 

See  Practice — Remitting.    98. 

Lessor,  lessee,  and  sub-tenant — Payment 

of  head  rent  voluntarily  by  sub-tenant 

— Non-payment  of  rent  to  lessee 

[1902]  2 1.  R.  196, 201 ;  34  L  L.  T.  R.  188  ; 

35  I.  L.  T.  R.  73  ;  1  N.  I.  J.  R.  158 

See    Limitations,    Statute    ol — Personal 

Action.    28. 

Right  of  judicial  tenant  to  deduct  over- 

payments from  34  I.  L.  T.  R.  180 

See  Land  Judges'  Court — Conveyance.    3. 

Vesting  order — Arrears     37  I.  L.  T.  R.  176 

See    Land    Purchase    Acts — Arrears    of 
Rent.     11. 

LANDLORD  AND  TENANT— RESTITUTION. 
Writ  of  restitution — Accounting  with  the  tenant 
for  rent  received,  since  the  hdbere — Cheque  placed 
in  letter-box  on  the  last  day  for  redemption  after 
office  hours — Payment  of  lodgment — 23  dh  24  Vict., 
c.  154,  ss.  70-71.]  A  writ  of  possession  had 
been  executed  by  a  landlord,  who  afterwards 
accounted  with  the  tenant  for  rents  received 
since  the  habere ;  the  tenant  on  the  last  day  for 
redemption,  after  office  hours,  placed  a  cheque 
covering  the  amount  claimed  for  debt  and  costs 
in  the  letter-box  of  the  office  of  the  landlord's 
solicitor,  which  cheque  was  not  received  until 
the  following  day : — Held,  that  the  landlord 
had  not  by  accounting  with  the  tenant  waived 
his  rights  under  the  statute,  and  that,  in  the 
circumstances  of  the  case,  depositing  ar  cheque 
in  the  letter-box  after  office  hours  was  not 
payment  or  lodgment  within  the  meaning  of 
Deasy's  Act,  •23<fc'24  Vict.,  c.  154,  s.  70. 
WeUrick  V.  Swaine  App.,  43  I.  L.  T.  R.  70 


LANDLORD   AND  TENANT-SECURITY  FOR 
COSTS. 

1.  ■  Instrument  In  writing.]    Under  the 

75th  section  of  the  Landlord  and  Tenant  Act 
(Ireland),  1860,  defendant  will  not  be  required 
to  give  security  for  costs  unless  there  is  an 
"  instrument  in  writing,"  binding  upon  both 
parties  -.^-Semble,  per  Hayes,  J.,  that  the  power 
to  compel  security  for  costs,  &c.,  being  discre- 
tionary, will  not  be  exercised  by  the  Court,  where 
the  terms  of  the  alleged  instrument  are  oppres- 
sive.    Domvile  v.  Black 

Q.  B.,  [1864]  16  I.  C.  L.  R.  167 

2.  Security  for  costs.]  The  notice  pre- 
scribed by  the  23  &  24  Vict.,  o.  154,  s.  75,  calUng 
upon  the  defendant  to  give  security  for  costs, 
must  be  at  foot  of  the  summons  and  plaint,  and 
on  the  same  paper.     Meehan  v.  Duane 

C.  P.,  [1866]  16  I.  C.  L.  R.  App.  vlii 

3.  Subletting.]    The  75th  section  of  the 

Landlord  and  Tenant  Amendment  Act,  I860, 
applies  only  where  the  tenant's  interest  has  abso- 
lutely determined.     King  v.  Williams 

E.,  [1864]  16  I.  C.  L.  R.  App.  vi 

LANDLORD  AND  TENANT  —  SUMMARY 
JURISDICTION. 
Demand  of  possession  from  caretaker — Known 
agent — Sufficient  authorisation — Landlord  and 
Tenant^  Amendment  Act  {Ireland),  1860,  s.  86.] 
Where  a  bailiff,  who  for  many  years  had  acted 
in  that  capacity  on  the  estate  of  the  landlord, 
and  as  such  was  personally  known  to  the  tenant, 
was  verbally  authorised  by  the  landlord  to 
demand  possession,  and  did  demand  possession, 
which  was  refused  : — Held,  that  such  authorisa- 
tion and  demand  were  a  sufficient  compliance 
with  section  86  of  23  &  24  Vict.,  c.  154.  Mas- 
sereene  v.  Bellew  (24  I.  L.  T.  R.  74 ;  24  L.  R.  I. 
420)  commented  on.     Murphy  v.  Orady 

K.  B.,  37  1.  L.  T.  R.  161  ;  3  N.  I.  J.  R.  296 

Representatives  of  labourer  in  possessioik 

of  labourer' s  cottage 

36  1.  L.  T.  R.  182;  2  N.  I.  J.  R.  55 
See  Labourers  (Ireland)  Acts.    28. 

LANDLORD     AND     TENANT— SURRENDER. 
1. Acceptance    by    landlord    ol    key^ 

What  ammnts  to  possession  of  landlord.']  Where 
a  tenant  of  a  dwelling-house  leaves  before  his 
term  has  legally  expired,  the  acceptance  of  the 
key  by  the  landlord  against  his  will  and  the 
mere  act  of  keeping  the  key  would  not  of  itself 
amount  to  an  acceptance  of  the  surrender  of 
the  tenancy,  nor  to  a  termination  of  the  ten- 
ancy ;  but  if  the  landlord  avail  himself  of  the 
possession  of  the  key  in  a  way  that  he  would 
not  be  entitled  to  do,  save  if  he  had  accepted 
the  surrender  of  the  tenancy — such  as  to  obtain 
a  tenant  at  any  moment  and  to  put  him  in 
immediate  possession — that  would  amount  to 
an  acceptance  of  the  surrender  and  to 
the  adoption,  of  possession.  M'Murtry  v. 
M'Qivern 

Cir.  Cas.,  Palles,  C.B.,  32  I.  L.  T.  R.  154 

2. Clear  possession.    Leasehold  premises 

were   vested   in   the    defendants,    as   trustees. 
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for  debenture-holders  of  a  Company,  who 
were  the  original  lessees.  Subsequently,  in  a 
debenture-holder's  action  against  the  Company 
and  the  defendants,  a  receiver  was  appointed 
over  the  Company's  property,  and,  by  an  order 
in  the  suit,  the  defendants  were  empowered  to 
""  execute  a  surrender  "  of  the  leasehold  premises 
to  the  lessor,  the  latter,  agreeing  to  accept  the 
surrender  on  payment  by  the  defendant  of  £100 
in  discharge  of  all  claims  in  respect  of  the  breach 
of  any  covenant  in  the  lease.  The  defendants 
executed  the  deed  of  surrender,  and  paid  the 
consideration  money,  but  failed  to  yield  up  clear 
possession  of  the  demised  premises : — Held, 
that  the  lessor  was  entitled  to  maintain  an 
action  for  damages  for  breach  of  contract  to 
•deliver  up  clear  possession  of  the  premises. 
D'Arcy  v.  Lord  Caatlemaine  and  Sir  G.  Cameron 
App.,  [1909]  a  I.  R.  474 

3.  Length    of    notice — Term   from    1st 

November — Power  to  surrender  at  end  of  year  on 
giving  three  months'  notice  beforehand — Notice 
■servedon  1st  August  of  intention  to  surrender  on  1st 
November  following  —  Time  —  Months,  whether 
lunar  or  calendar.]  By  agreement  in  writing, 
dated  the  2nd  October,  1902,  the  defendant 
agreed  to  let  to  the  plaintiff  certain  premises 
in  the  town  of  Dundalk  for  500  years  from 
the  1st  November,  1902,  at  the  yearly  rent 
of  £100,  payable  half-yearly  in  advance  on 
the  1st  May  and  lat  November  in  each  year, 
with  a  proviso  that  the  plaintiff  should  be 
at  liberty  to  surrender  the  premises  at  the  end 
of  the  first  two  years  on  giving  three  months' 
notice  beforehand  of  his  intention  to  do  so.  On 
the  30th  July  the  plaintiff  sent  to  the  defendant 
by  registered  post  a  notice  of  his  intention  to 
surrender  on  the  1st  November,  1904.  The 
letter  was  not  delivered  to  the  defendant  until 
the  1st  August : — Held,  by  the  King's  Bench 
Division  (Lord  O'Brien,  L.C.  J.,  and  Johnson,  J. ; 
■diss.  Wright,  J.)  and  by  the  Court  of  Appeal, 
that  whether  the  word  "  months  "  was  to  read 
as  calendar  or  as  lunar  months,  a  notice  served 
on  the  1st  August,  1904,  of  intention  to  surren- 
der on  the  1st  November  following,  was  good. 
Wilkins  v.  M'Ginity 

K.  B.,  App.,  [1907]  2  I.  R.  660,  669  ; 
41  I.  L.  T.  R.  137,  204 

4. Middleman — Condition  in  lease  at- 
tached to  power  of  surrender — Non-fulfilment  of 
■such  condition — Right  of  surrender  under  Land 
Law  (Ireland)  Act,  1887,  s.  8.]  A  condition 
attached  to  a  power  of  surrender  in  a,  lease, 
under  which  a  middleman  holds,  does  not 
necessarily  control  or  govern  a,  surrender  pro- 
posed to  be  made  by  him  under  the  Land  Law 
■(Ireland)  Act,  1887,  s.  8— that  being  a  new 
right  of  surrender  in  addition  to  any  other  right 
lie  may  otherwise  have  possessed  under  any 
instrument.  Trench,  Middleman ;  Daly,  Land- 
lord L.  C,  [1899]  a  I.  R.  41 

5.  Middleman — Land  Law  {Ireland)  Act, 

1887,  3.  8 — Reduction  of  rent — Time  for  serving 
notice  of  surrender.]    Defendant  was  tenant  to 
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the  plaintiff  under  a  sub-grant  in  perpetuity, 
dated  the  2nd  July,  1873,  of  lands  in  the  county 
of  Armagh,  containing  45a.  3r.  Ip.,  at  the  rent  of 
£63  2s.  5d.  At  the  date  of  the  passing  of  the 
Land  Law  (Ireland)  Act,  1881,  he  had  sublet 
42a.  Ir.  6p.  to  five  sub-tenants,  whose  rents 
amounted  to  £62  Os.  8d.,  retaining  in  his  own 
hands  3a.  2r.  15p.  After  the  passing  of  the  Act 
of  1881  all  the  sub-tenants'  rents  were  reduced 
by  fair  rent  agreements  filed  in  the  Court,  each 
sub-tenant  obtaining  a  reduction,  the  last 
reduction  being  made  by  agreement  dated  the 
4th  March,  1884,  and  this  reduced  the  sub- 
tenants' rents  to  £43  15s.,  which  was  the  total 
rental  receivable  by  the  defendant  at  the  passing 
of  the  Land  Law  (Ireland)  Act,  1887,  out  of  the 
portions  sublet.  In  1898,  1899,  and  1900  the 
tenants  obtained  further  reductions  on  second 
term  rents  fixed  by  agreements  filed  in  court 
which  reduced  the  total  rents  to  £35,  the  last 
second  term  reduction  being  made  by  agreement 
dated  2ud  August,  1900.  On  the  27th  April, 
1900,  the  defendant  served  notice  of  intention 
to  surrender,  which  the  plaintiff  refused  to 
accept.  The  defendant  then  served  notice  to 
fix  a  fair  rent  on  the  3a.  2r.  15p.  in  his  possession, 
and  the  fair  rent  was  fixed  at  £2  18s.  by  the 
Land  Commission  on  the  28th  March,  1901 ; 
and  on  the  6th  April,  1901,  the  defendant  served 
a  second  notice  of  intention  to  surrender, 
tendered  a  deed  of  surrender,  and  paid  all  rent 
down  to  the  1st  May,  1901.  The  plaintifi 
refused  to  accept  the  surrender,  and  sued  for 
rent  accrued  down  to  November,  1902  : — Held, 
by  the  King's  Bench  Division  (Palles,  C.B.,  and 
Barton,  J. ;  Andrews,  J.,  diss.),  that  inasmuch 
as  the  rent  receivable  by  the  defendant  at  the 
passing  of  the  Land  Law  (Ireland)  Act,  1887, 
from  the  portions  sublet  had  been  reduced  to  a 
sum  less  than  the  rent  paid  by  him,  notice  of 
intention  to  surrender  should  have  been  served 
by  the  defendant  within  nine  months  after  the 
passing  of  the  Act ;  that  no  new  right  of 
surrender  arose  on  the  subsequent  reductions, 
or  on  the  fixing  of  a  fair  rent  on  the  part  sublet, 
and  that  therefore  the  notice  of  intention  to 
surrender  had  not  been  served  within  the  time 
prescribed  by  section  8,  sub-section  8  of  the 
Land  Law  (Ireland)  Act,  1887,  and  the  defen- 
dant was  liable  for  the  rent  sued  for.  Held, 
by  the  Court  of  Appeal  (reversing  the  judgment 
of  the  King's  Bench  Division),  that  the  notice  of 
surrender  served  on  the  6th  April,  1910,  was 
served  in  sufficient  time  within  section  8  of 
the  Land  Law  Act  of  1887,  and  that  the  surrender 
was  good.     Wilson  v.  Boyle 

K.  B.,  App.,  [1904]  2  I.  R.  147,  165 ; 
38  1.  L.  T.  R.  9 

6. ^  Operation    ol   law — Tear's   rent  not 

due — Possession  taken  by  landlord — Sub-tenant 
defends.']  K.  held  premises  for  a  term  still  sub- 
sisting at  a  yearly  rent.  He  sub-let  portion  of 
the  premises  to  P.  for  one  year,  from  Novem- 
ber 1,  1901.  In  February  1901  K.  was  adjudi- 
cated a  bankrupt,  and  the  assignees  elected  not 
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to  take  the  lease.      S.,  who  was  the  head  land- 
lord and  the  plaintiff,  obtained  an  order  from  the 
Judge  in  Bankruptcy,  that  the  assignees  should 
deliver  up  such  possession  of  the  premises  as  they 
had.       Possession  of  the  premises  was,  in  Sep- 
tember, 1901,  handed  over  to  S.,  the  assignees' 
solicitor,  K.,  and  a  clerk  of  P.  being  present. 
S.  remained  in  possession  after  September  1901, 
and  advertised  the  premises  to  let  by  bills  placed 
in  the  windows  of  the  house,  except  in  those, 
of   P.,  the  sub-tenant : — Held,  that  these  acts 
amounted  to  a  surrender  of  the  lease  by  operation 
of  law,  although  the  lease  itself  was  not  handed 
over.    Held  aUo,  that  in  an  action  by  jS.  against 
K.  (in  which  P.  got  leave  to  appear  and  defend), 
for  ejectment  for  non-payment  of  rent  for  the 
year  ended  January  1,  1902,  the  plaintiff  could 
not  recover,  as  at  the  commencement  of  the 
action  the  essentials  in  such  action  were  wanting. 
There  was  no  subsisting  lease ;  the  premises 
were  not  held  by  anyone  from  the  plaintiff  under 
the  lease,  and  there  was  not  a  year's  rent  due 
the  plaintiff  under  the  lease.    Sexton  v.  Kelly 
N.  P.,  3  N.  I.  J.  R.  60 

7.  Operation  of   law — Lease  for  ever — 

Estoppel.]  To  constitute  a  surrender  by 
operation  of  law  there  must  be  (1)  an  act  of 
purported  surrender  invalid  per  se  by  reason  of 
non-compliance  with  statutory  or  other  formali- 
ties, and  (2)  some  change  of  circumstances  super- 
vening and  arising  from  the  purported  surrender 
by  reason  of  the  doctrine  of  estoppel  or  part 
performance,  makes  it  inequitable  for  any  of  the 
parties  to  rely  upon  the  invalidity  of  the 
purported  surrender.  K.,  a  lessee  of  lands  for 
ever  at  a  yearly  rent,  signed  a  document  giving 
her  husband  C.  authority  to  have  his  name 
entered  on  the  rent  receipt.  The  same  day  C. 
sent  the  document  to  the  landlords,  who,  at 
his  request,  inserted  C.'a  name  in  the  books. 
G.  thereafter  paid  the  rent.  K.  subsequently 
repudiated  the  document,  and  devised  the  lands 
to  the  plaintiffs : — Held,  that  C.  had  acquired 
no  title  in  the  lands.     Olynn  v.  Coghlan 

O'Connor,  J.,  [1918]  1  I.  R.  482 

8. Present  tenancy — Land  Law  {Ireland) 

Act,  1881,  s.  20 — Presenttenant — Future  tenant — 
Beaumption  of  possession  by  landlord  —  Deter- 
mination of  tenancy — Reverter.]  At  the  time  of 
his  death,  in  1881,  C.  was  tenant,  under  the 
same  landlord,  of  two  farms — T.,  containing 
61  acres  (Irish),  subject  to  a  rent  of  £67  10s., 
and  M.,  containing  37  acres  (Irish),  subject  to 
a  rent  of  £31  19s.  6d.  On  C.'s  death  T.  and  M. 
passed  to  his  widow,  who  retained  possession 
of  T.,  and  put  C.'s  brother  in  possession  of  M. 
In  1884  the  landlord  recovered  possession  of  M. 
for  non-payment  of  rent.  In  1885  C.'s  widow 
signed  a  proposal  to  become  tenant  of  her  "  old 
holding,"  T.,  together  with  10  acres  (Irish)  of 
M.,  "  as  one  holding,"  subject  to  a  bulk  rent 
of  £76.  This  proposal  was  accepted  by  the  land- 
lord, and  C.'s  widow  went  into  possession  of  the 
additional  10  acres  without  giving  up  possession 
of  T.  to  the  landlord,  and  she  thenceforth  paid 
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the  bulk  rent  of  £75.  C.'s  widow  served  an 
originating  notice,  seeking  to  fix  the  fair  rent 
of  all  the  lands  comprised  in  the  proposal.  The 
Sub-Commission  struck  the  10  acres  (Irish)  of 
M.  out  of  the  notice,  and  fixed  a  fair  rent  on  T, 
The  Land  Commission  affirmed  this  order  of  th& 
Sub-Commission  : — Held  (affirming  the  decision, 
of  the  Land  Commission),  that  on  the  terms  of 
the  proposal,  and  under  the  circumstances  in 
which  it  was  made,  the  tenant  did  not  intend  to 
surrender  her  "  old  holding  "  ;  that  in  the 
absence  of  such  intention  the  "  old  holding  " 
had  not  been  surrendered  ;  that  in  making  and 
accepting  the  proposal  the  two  parties  were  not 
ad  idem  ;  that  therefore  there  was  no  new  con- 
tract creating  a  future  tenancy,  and  accordingly 
the  tenant  was  entitled  to  fix  the  fair  rent  of  T., 
and  was  liable  in  use  and  occupation  for  the 
10  acres  (Irish)  of  M.  Semble,  without  resump- 
tion of  possession  by  the  landlord,  a  present 
tenancy  may  be  determined  by  a  surrender  im- 
plied by  reason  of  the  tenant  accepting  a  new 
estate  inconsistent  with  such  present  tenancy. 
M'  Donnell  v.  Blake  (28  L.  R.  I.  395)  explained  ; 
Jackson  V.  Hagan  (28  L.  R.  I.  326)  dissented 
from.  Conroy,  Tenant ;  Marquis  of  Drogheda, 
Landlord  App.,  [1894]  2  I.  R.  590; 
28  I.  L.  T.  R.  59 
By  the  Crown — Defence  Acts — Compensa- 
tion [1900]  1  I.  R.  464 

See  Defence  Acts.    3. 
Implied  [1894]  1  I.  R.  65. 

See  Land  Law  Acts— Fair  Rent.    62. 
Special  clause  in  lease — Fair  rent — Build- 
ings [1894]  2  I.  R.  101 

See  Land  Law  Acts— Fair  Rent.    23. 

LANDLORD        AND       TENANT  —  ULSTER 
CUSTOM. 

1. Classification    of    cases  —  Leasehold: 

tenant-right — Limited  usages — Presumption  as  to 
making  of  improvements — Ownership  of  increased 
letting  value.]  The  essence  of  the  tenant-right 
custom,  as  distinguished  from  its  incidents,, 
consists  of  an  interest  additional  to  and  pro- 
jecting beyond  those  interests  usually  extin- 
guished on  the  termination  of  a  tenancy,  which 
additional  interest  is  (subject  to  varying  con- 
ditions) the  saleable  property  of  a  tenant  on 
the  determination  of  his  tenancy.  Legal  in- 
ference as  to  the  existence  of  this  additional 
interest  may  be  drawn  from — (a)  the  history  of 
the  estate  on  which  the  holding  is  situate  ;  (6) 
its  continuous  unquestioned  existence  (in  a 
district  where  the  custom  is  prevalent)  on  estates 
that  originally  formed  portions  of  the  particular 
estate ;  (c)  the  nature  of  the  dealings  of  the 
tenant  or  his  predecessors  in  relation  to  the 
holding  (whether  held  by  lease  or  on  a  yearly 
tenancy)  either  by  sales  (or  on  resumptions  by 
the  landlord)  before  the  Land  Law  (Ireland)  Act, 
1881,  unless  otherwise  explained,  where  the 
amounts  of  the  purchase  moneys  are  clearly 
beyond  what  would  be  reasonably  paid  for 
ordinary  interests  merely,    or  where  no  sales- 
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have  taken  place  by  certain  acts,  such  as  raising 
family  charges,  mortgages,  &c.,  for  amounts  in- 
consistent with  its  non-existence ;  (d)  by  the 
custom  of  surrounding  estates  ;  and  (e)  methods 
of  fixing  the  rent — e.g.,  by  valuation.  The 
methods  of  the  Land  Commission  in  estimating 
fair  rents  do  not  vary  as  between  holdings 
subject  to  the  custom  and  those  not  so  subject. 
In  tenancies  subject  to  the  custom  there  is  a 
positive  presumption  that  all  improvements 
have  been  made  by  the  tenant  or  his  predecessors 
in  title,  which  presumption  is  the  subject  of  the 
Land  Law  (Ireland)  Act,  1896,  s.  49.  It  is 
doubtful  whether  on  a  holding  subject  to  the 
custom  the  increased  letting  value  due  to  im- 
provements is  not  wholly  the  property  of  the 
tenant,  irrespective  of  the  time  during  which  the 
benefit  derived  from  them  has  been  enjoyed. 
Upton,  Tenant ;  Marquis  of  Dujferin,  Landlord 
L.  Sub-C,  32  I.  L.  T.  R.  118 

2. Evidence     of — Improvements  —  Act, 

1870,  ss.  4,  5— Act,  1896,  .s.  3.]  The  landlord 
held  two  adjoining  estates  in  the  same  county, 
one  of  2,380  acres  and  the  other  of  653  acres. 
The  latter  was  admittedly  subject  to  the  Ulster 
custom,  as  were  several  adjoining  estates.  The 
tenant  held  portion  of  the  larger  estate,  which 
was  at  one  time  in  the  possession  of  a  middleman 
under  a  toties  quoties  lease.  In  1869  the  pre- 
decessor of  the  present  landlord  purchased  out 
the  middleman's  interest.  Evidence  was  given 
of  several  sales  of  yearly  tenancies  under  the 
Ulster  custom  on  the  larger  estate,  especially 
before  1870.  An  agreement  on  one  of  these 
sales  contained  a  clause  against  alienation 
without  consent.  The  landlord  was  in  the  habit 
of  paying  the  purchase-money,  and  the  new 
tenant  came  in  under  the  landlord  at  a  changed 
rent  made  up  of  the  old  rent  and  interest  on  the 
capital  sum  paid  to  the  old  tenant : — Held,  that 
the  Ulster  custom  prevailed  on  the  estate,  not- 
Tvithstanding  that  the  landlord  bought  up  the 
.farms  for  more  than  the  value  of  the  improve- 
ments. Breen,  Tenant,  v.  Armstrong,  Landlord 
L.  Sub-C,  31  I.  L.  T.  R.  77 

3. Improvements.]    A  tenant  was  forced, 

under  a  notice  to  quit,  to  take  a  lease  shortly 
hefore  the  Land  Act  of  1870.  The  rent  in  the 
lease  was  not  reduced.  The  lease  contained  a 
clause  to  the  effect  that  a  thatched  house  and 
offices,  on  the  holding  when  the  lease  was  made, 
should  for  the  purposes  of  an  account  to  be 
settled  at  the  end  of  the  lease,  be  considered  the 
landlord's.  The  lease  contained  provisions  for 
arriving  at  this  account.  The  holding  was 
subject  to  the  Ulster  custom,  but  no  particular 
usage  of  that  custom  was  proved  on  either 
side  : — Held,  that  the  buildings,  notwithstand- 
ing the  clause  in  the  lease,  were  the  tenants. 
M'Gue  V.  Dunville    L.  Sub-C,  38  I.  L.  T.  R.  16 

4. Presumption  as  to  ownership  of  im- 
provements— Proof  of  different  classes  of  improve- 
ments.] When  a  tenant  claims  credit  for  the 
making  of  improvements  which  affect  the  pro- 
.duotive  capacity  of  the  soil  without  being  self- 
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evident — such    as    drains,    reclamation,  dbc. — 
such  improvements  must  be  proved  to  exist. 
Boyle  and  others.  Tenants,  v.  Bichardson,  Land- 
lord L.  Sub.-C,  28  I.  L.  T.  R.  153 

5. Sale  by  tenant — Judicialholdingunder 

— Service  of  notice  of  intention  to  sell — Induced 
by  agent's  misrepresentation  of  law — Notice 
delivered  up  to  be  cancelled — Land  Law  {Ireland) 
Act,  1881,  s.  1.]  A  judicial  tenant  of  a  hold- 
ing on  an  estate  under  the  Ulster  custom  having 
arranged  to  sell  to  an  uno  bjectionable  purchaser, 
but  being  informed  by  the  agent  that  it  was 
necessary  to  serve  notice  of  intention  to  sell 
under  section  1  of  the  Land  Act,  1881,  duly 
served  such  notice,  whereupon  the  landlord 
endeavoured  to  exercise  his  right  of  pre-emption. 
In  a  suit  by  the  tenant  to  have  the  notice  of 
intention  to  sell  delivered  up  or  cancelled,  on  the 
ground  that  same  was  served  owing  to  the  mis- 
representation of  the  agent : — Held  (assuming 
that  there  was  no  fraud  on  the  part  of  the 
agent  or  his  principal),  that  as  »  tenant  under 
the  Ulster  custom  does  not,  by  having  a  fair 
rent  fixed,  lose  the  benefits  of  the  custom,  and 
is  not  bound  before  selling  his  holding  to  serve 
notice  under  section  1  of  the  Act  of  1881,  there 
was  a  misrepresentation  of  law  by  the  agent 
which  entitled  the  tenant  to  have  the  contract 
rescinded  and  the  notice  cancelled.  Ballantine 
V.  The  Earl  of  Gosford  and  Johnston 

Cir.  Cas.,  Andrews,  J.,  35  I.  L.  T.  R.  189; 
1  N.  I.  J.  R.  231 

6. Sale  by  tenant — Validity — Notice  of 

intention  to  landlord — Land  Act,  1881,  ss.  1  (5) 
8 — Landlord  and  Tenant  {Ireland)  Act,  1860,  s. 
10 — Landlord  and  Tenant  {Ireland)  Act,  1870, 
ss.  1,  16,  18.]  Where  the  tenant  of  a  holding, 
subject  to  the  Ulster  custom,  sold  the  holding  to 
B.,  and  did  not  serve  on  the  landlord  the  statu- 
tory notices  required  by  the  Land  Act  of  1881, 
and  where  the  landlord  refused  to  recognise  the 
conveyance  or  accept  B.  as  tenant  till  this  was 
done  : — Held,  that  the  conveyance  executed  by 

A.  to  5.  didnot  vest  the  tenancy  in  B.,  and  that 

B.  could  not  force  the  landlord  to  accept  him  as 
tenant ;  therefore,  that  B.  was  not  entitled  as 
assignee  of  A.  to  have  a  fair  rent  fixed  on  the 
holding.     Lindsay,  Tenant,  v.  Carry,  Landlord 

L.  C,34I.  L.  T.  R.  204 
7. Sub-letting— Landlord  and  tenant- 
Load  Law  {Ireland)  Act,  1881,  ss.  21,  57 — Bon^ 
fide  occupation — Compensation.']  The  proviso  in 
section  21  of  the  Land  Law  (Ireland)  Act,  1881, 
enabling  a  person  who  would  have  been  entitled 
to  make  a  claim  for  tenant  right  under  sections 
1  and  2  of  the  Land  Act,  1870,  if  the  holding  had 
been  held  under  a  yearly  tenancy,  to  do  so  on  the 
termination  of  an  existing  lease,  is  not  restricted 
to  the  case  of  a  lessee  in  bona  fide  occupation  of 
the  holding.  A  lawful  sub-letting  of  part  of  a 
holding  will  not  necessarily  deprive  a  tenant  of 
his  right  to  compensation  for  tenant  right ;  but 
in  estimating  the  amount  of  compensation, 
regard  is  to  be  had  to  the  fact  that  portion  of  the 
holding  was  not  in  the  occupation  of  the  tenant. 
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In  estimating  the  amount  of  compensation  for 

"tenant  right  upon  the  expiration  of  a  lease, 

it  cannot  be  estimated  on  the  basis  of  a  rent  less 

in  amount  than  the  rent  payable  under  the  lease, 

«specially  where  the  lessee  was  not  in  bona  fide 

occupation  of  the  entire  holding  at  the  expiration 

■of  the  lease,  and  was  consequently  not  entitled 

to  have  a  fair  rent  fixed.     Decision  of  FitiGerald, 

J.,  affirmed  by  the  Court  of  Appeal.    Nicholson 

Landlord ;  Executors  of  Smyth  and  others.  Tenants 

Co.  Ct.,  36  I.  L.  T.  R.  159  ; 

Fitzgerald,  J.,  App.,  [1905]  1 1.  R.  288, 607  ; 

39  I.  L.  T.  R.  184,  266 

LANDLORD     AND     TENANT  —  USE     AND 
OCCUPATION. 

Land  Judge's  lease — Termination  of  lease — 
Land  purchase  agreement — Refusal  of  advance — 
Arrears  of  rent  —  Land  Law  {Ireland)  Act. 
1896,  s.  35.]  The  defendant  held  under  a 
Land  Judge's  lease  pending  the  matter  of  the 
plaintiff's  estate  in  the  Land  Judges'  Court. 
He  entered  into  an  agreement  with  the  plaintiff 
to  purchase  under  the  Act  of  1903,  and  the 
matter  was  dismissed  out  of  Court  by  consent. 
After  a  lapse  of  six  years  the  Land  Commission 
refused  to  sanction  the  advance.  The  plaintiff 
then  sued  for  arrears  of  rent  from  the  date  of  the 
agreement  under  an  implied  yearly  tenancy  at 
the  old  rent : — Held,  that  no  such  yearly  tenancy 
could  be  implied,  and  that  the  plaintiff  could  not 
recover  on  the  claim  in  the  pleading.  Semble, 
the  plaintiff  could  have  recovered  on  a  claim  for 
use  and  occupation.  Bussell,  Plaintiff,  v,  Butler, 
Defendant  K.  B„  48  I.  L.  T.  R.  193 

LANDLORD  AND  TENANT. 

Action  to  recover  possession — Caretaker — 

Summary  order  for  possession 
[1910]  2  I.  R.  38,  306,  323:  43  I.  L.  T.  R.  194 
See  Justices-^ase  Stated.    6. 
See  Landlord  and  Tenant— Landlord  and 
Tenant  Act,  1870.    10. 

Action  to  recover  possession — Tenant-at- 

will — Special  indorsement 

[1910]  2  I.  R.  194 
See  Practlee — Writ  Specially  Indorsed.  10. 

Agistment  [1909]  1  I.  R.  223  ; 

43  I.  L.  T.  R.  108 
See  Agistment. 

Agistment  letting — Whether  sub-letting  of 

land  or  agistment — Question  for  jury 
40  I.  L.  T.  R.  37 
See  Land  Law  Acts — Present  Tenant.    26. 

Agreement  to  keep  cottage  in  repair 

[1914]  2  I.  R.  81 
See  Labourers  (Ireland)  Acts.    22. 

Apportionment  of  rent— Compulsory  pur- 

chase— Defence  Acts 

[1904]  1  I.  R.  354 
See    Lands    Clauses    Acts — Compulsory 
Powers.    7. 

Attachment  of  rents — Garnishee 

[1897]  2  I.  R.  150  ;  31  I.  L.  T.  R.  26 
See  Practice — Garnishee.    15.  | 
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Bankruptcy  of  tenant— Landlord's   right 

to  six  months'  rent 

[1909]  2  I.  R.  114  ;  43  I.  L.  T.  R.  275 
See  Bankruptcy — Preferential  Debt.    3. 
Caretaker — Collateral  agreement — Summary 

order  for  possession      [1912]  2  I.  R.  349 
See  Justices — Jurisdiction  (Petty  Sessions). 

18. 

Civil  Bill   ejectment  for  non-payment  of 

rent — Removal  into  superior  Court 

[1914]  2  I.  R.  97 
See  Practice — Transfer  of  Action.    12. 

Compensation  for  disturbance — Good  and 

sufficient  cause  for  determining  tenancy 
49  I.  L.  T  R.  72 
See  Town  Tenants  Act,    6. 

Compensation  for  improvements — Tenant 

who  has  sub-let  46  I.  L.  T.  R.  16 

See  Town  Tenants  Act.    7. 

Contract    of    tenancy    not   under    seal — 

Reservation  of  shooting  rights — Profit 
a  prendre  [1907]  1  I.  R.  101 

See  Shooting. 

Cottier    tenancy — Notice    to    quit — Sum- 

mary procedure — Demand  of  possession 
unnecessary  [1912]  2  I.  R.  545 

See  Landlord  and   Tenant  —  Notice   to 
Quit.    3. 

Cottier  tenant — Undertaking  by  landloj-d 

to  keep  premises  in  tenantable  repair 
28  I.  L.  T.  R.  92 
See  Justices — Jurisdiction  (Petty  Sessions). 
39. 

Court  letting — Dismissal  of  petition  for  sale 

—Practice,  Land  Judge  [1907]  1 1.  R.  49 
See  Land  Judges'  Court — Practice.    10. 

Creation  of   tenancy  for  the   purpose  of 

sale  —  Untenanted    lands  —  Insolvent 
estate  [1905]  1  I.  R.  363  ; 

39  I.  L.  T.  R.  70  ;  5  N.  L  J.  R.  136 
See  Land  Purchase  Acts — Advance.    31. 

Decree  for  rent — Estoppel    2  N.  I.  J.  R.  250 

See  Estoppel.    6. 

Diminution     of    landlord's    interest     by 

separation  of  holding — Head  landlord 
[1899]  2  I.  R.  51,  70  ;  32  I.  L.  T.  R.  121 
See    Land    Law     Acts — Separation    of 
Holding.    2. 

Distress — Goods  of  deceased  person — In- 

terest cause  pending — Injunction 

[1904]  2  I.  R.  427 
/See  Probate  (and  Administration) — Practice. 
24. 

Easement — Presumption   of  lost  grant — 

Tenants    under    common    landlord  — 
User  for  less  than  forty  years 
[1898]  2  I.  R.  532  ;  [1900]  2  I.  R.  664 
See  Easement.    2. 

Ejectment  for  non-payment  of  rent — Court 

(Emergency  Powers)  Act,  1914 — Leave 
to  issue  execution      [1915]  2  I.  R.  11 
See  Practice— Execution.    9. 

Ejectment  on  notice  to  quit — Arrears  of 

rent — Judgment  on  motion 
[1909]  2  I.  R.  104 ;  42  I.  L.  T.  R.  228 
See  Practice— Judgment.    17. 
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Estate  duty — Agricultural  land  in   occu- 

pation of  tenant       [1901]  2  I.  R.  67  ; 
35  I.  L.  T.  R.  37 
See  Revenue — Estate  Duty.    1. 
Eviction — Non-service    of   notice    on    re- 
lieving  officer — Room — Premises  in   a 
town  [1908]  2  I.  R.  468 
See  Penalty. 

Fair  rent  [1906]  2  I  R.  79  ; 

40  I.  L.  T.  R.  41 
See  Land  Law  Acts— Fair  Rent.    34. 

Fair   rent  order — Liability   of   tenant   to 

tithe  rentcharge       [1904]  2  I.  R.  200  ; 
36  I.  L.  T.  R.  228  ;  37  I.  L.  T.  R.  120  ; 
3  N.  I.  J.  R.  171 
See  Tithe  Rentcharge — Liability  to.    7. 
— — •  Fair  rent — Tithe  rentcharge 

[1895]  1 1.  R.  328 
See  Tithe  Rentcharge — Liability  to.    2. 

Fee-farm  grant — Fair  rent  fixed  under  Be- 

demption   of  Rent   Act — Liability   to 

tithe  rentcharge 
[1904]  2  I.  R.  200  ;  37  I.  L.  T.  R.  128  ; 
36  L  L.  T.  R.  226  ;  3  N.  I.  J.  R.  171 
See  Tithe  Rentcharge — Liability  to.    7. 
See  Land  Law  Acts. 
See  Land  Purchase  Acts. 

Fee«farm     grant — Grantees     holding     in 

severalty — Joint  and  several  covenant 
by  grantees  to  pay  rent — Liability  of 
assignee  of  one  of  grantees — Covenant 
running  with  the  land  [1914]  2 1.  R.  411 
jSee  Covenant. 

Fieri  facias — Claim  for  rent — Damages 

[1902]  1  I.  R.  167,  171 
See  Sheriff.  25. 
-J —  Insurance  Company — Director  surrender- 
ing life  policy  on  terms  surrender-value 
should  be  invested  in  shares  of  com- 
pany— Conversion — Trustee  Act,  1888, 
s.  8  (1)  [1913]  1  I.  R.  352 

See  Company— Winding-up.    10. 
— (-'  Landed     Estates      Court     conveyance  — 
Description    of    tenancy  —  Encroach- 
ment [1895]  2  I.  R.  660,  675  ; 
30  I.  L.  T.  R.  105,  106 
See  Land  Judges'  Court— Conveyance.    4 

Lessee — Premises  sub-let  at  full  rent  pay- 

able by  lessee — "  Owner  " 

1  N.  I.  J.  R.  23 
See  Public  Health  Acts.    27. 
— —  Letting    at    a    rackrent  —  Abatement    of 
nuisance  [1904]  2  I.  R.  8 

See  Public  Health  Acts.     17. 
— - —  Local    registration    of   title  —  Middleman 
barred  by  Statute  of  Limitations 

[1904]  1  I.  R.  1 
See  Land  Registry.     1. 

Marriage  settlement — Annuity  to  wife  in 

case  she  should  survive  her  husband,  or 
in  case  he  should  become  bankrupt 
during  her  life — Independent  annuities 
— One  barred  by  Statute  of  Limitations, 
the  other  not  [1913]  1  I.  R.  121 

See  Settlement— Construction.    29. 
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Mortgagee   owner  of  worthless   equity   of 

redemption — Successful  resistance  of 
tenant's  claim  to  reduce  rent 

[1900]  1  I.  R.  395 
See  Salvage.     1. 

Mortgage  of  equity  of  redemption — Notice 

on  tenants  to  pay — Garnishee 

[1896]  2  I.  R.  445.  453 
See  Mortgage  (General).    33. 

Mortgage  of  portion  of  lands  subject  to  a 

charge — Right  to  make  other  portion 
contribute  not  barred  by  Statute 

[1913]  1  I.  R.  337 
See  Mortgage  (General).     15. 

Next-of-kin   of  tenant   dying  intestate — 

Parliamentary  franchise  —  Occupation 
See   Parliamentary — Franchise.    80,    83, 
84,  86. 

No  greater  interests  than  tenant  for  a  year 

or  from  year  to  year — Judicial  tenancy 
[1900]  2  I.  R.  105 
See    Lands    Clauses    Acts--Compulsory 
Powers.    6. 

Notice  to  quit — Sub-tenant  from  year  to 

year  in  occupation — Determination  of 
middle  interest  [1894]  2  I.  R.  108 

See  Land  Law  Acts — Present  Tenant.    19. 

Occupation    as    tenant  —  Parliamentary 

franchise 

See  under  Parliament — Franchise. 

Order  fixing  fair  rent — Over-payments — 

Deduction  [1894]  2  I.  R.  24- 

See  Landlord  and  Tenant— Rent.    3. 

Overholding  —  Demand    of   possession  — 

Execution  of  warrant — Relation  back — 
Injuries  sustained  by  infant  trespasser 
— Limits  of  landlord's  liability 
[1912]  2  I.  R.  95,  290  ;  46  I.  L.  T.  R.  229 
See  Negligence.    32. 

Overholding  tenant — Motion  for  judgment 

[1897]  2  I.  R.  55 
See  Practice — Writ  Specially  Indorsed.    9. 

Power  of  appointment — Entry  on  lands  by 

tenant-for-life  under  valid    or   invahd 

appointment  —  Acquisition  of  statutory 

tite — Estoppel  as  regards  remainderman 

[1913]  1  I.  R.  280  ;  47  I.  L.  T.  R.  216 

See  Estoppel.    9. 

Power  of  appointment — Invalid  exercise — 

Power  to  be  exercised  by  ante-nuptial 
settlement  with  consent  of  trustees — 
Post-nuptial  settlement  executed  with- 
out such  consent,  and  in  ignorance  of 
power — Possession  under  invalid  ap- 
pointment— Statute  of  Limitations 

[1913]  1  I.  R.  539 
See  Power — Execution.    28. 

Public    Health    Acts — Nuisance — Appor- 

tionment of  liability    1  N.  I.  J.  R.  48 
See  Public  Health  Acts.    20. 

Publichouse — Eviction — Grant  of  licence 

to   landlord — Application    by  evicted 
tenant  for  licence  in  vicinity 
[1907]  2 1.  R.  299, 309  ;  40 1.  L.  T.  R.  238, 260 
See  Licensing  Acts — Licensing  Certificate. 
12. 
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Publiohouse — Surrender  by  lessee — Letting 

to  new  tenant — Transfer  of  licence 

[1909]  2  I.  R.  132 
See  Licensing  Acte— Licensing  Certificate. 
71. 
■ — - —  Publichouse — Surrender  of  part 

[1907]  2  I.  R.  474  ;  40  I.  L.  T.  R.  227 
See  Licensing  Acts — Licensing  Certificate. 
31. 

Rates — Belfast  Improvement  Act,  1845 — 

Letting  in  separate  apartments 
[1904]  2  I.  R.  374  ;  38  I.  L.  T.  R.  108 
See  Local  Government — Rates.    7. 

Rates  on  half -rent — Towns  Improvement 

Act — Premises  used  for  public  purposes 
[1897]  2  I.  R.  598  ;  32  I.  L.  T.  R.  9 
See  Municipal  Corporation — Rates.    1. 

Redemption — Apportioned  part  of  rent — 

Indemnifying  lands — Priority 
[1907]  1 1.  R.190,  311  ;  [1908]  1  I.  R.452; 
41  I.  L.  T.  R.  90  ;  42  I.  L.  T.  R.  182 
See  Land  Purchase   Acts — Superior  In- 
terests.   53,  54. 

Redemption — Appropriation   of   payment 

[1906]  2  I.  R.  79  ;  40  I.  L.  T.  R.  41 
See  Land  Law  Acts — Fair  Rent.    34. 

Redemption    of    rent — Fee-farm    grant — 

Fair  rent — Tithe  rentcharge 
[1901]  2  I.  R.  445 ;  1  N.  I.  J.  R.  54 
See  Tithe  Rentcharge — Liability  to.    3. 

Redemption   of  fee-farm   rent — Registra- 

tion of  title  [1896]  1  I.  R.  285 

See  Land  Registry.    36. 

Relation  of — Grant  of  permission  to  affix 

posters  on  wall     [1915]  2 1.  R.  213,  448 
See  Licence.    2. 

Restoration  of  evicted  tenant — Consent- 

Evicted  Tenants  Act,  1907,  s.  1,  sub-s.  3 

[1908]  1 1.  R.  423, 434  ;  42 1.  L.  T.  R.  128, 166 

See  Land  Purchase  Acts — Evicted  Tenant. 

1. 

— — •  Sale  by  mortgagee  of  tenancy — Conditions 

— Arrears  of  rent 

[1905]  1  I.  R.  401  ;  38  I.  L.  T.  R.  173 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    3. 

Sale  of  middleman's  interest  to  occupying 

tenants — Head-rent — ^Interest  in   lieu 
of  rent — ^Jurisdiction,  Land  Commis- 
sion [1909]  1  I.  R.  63,  66  ; 
43  I.  L.  T.  R.  47 
See  Land  Purchase  Acts — Interest  in  Lieu 
of  Rent. 
Salvage  payment  by  sub-tenant — Contri- 
bution— Time  at  which  value  is  to  be 
ascertained  [1904]  1  I.  R.  341 
See  Contribution.    2. 

Sand — Right   of   agricultural  tenant   to 

remove — Reservation    of    mines    and 
minerals         [1908]  1  I.  R.  135,  139  ; 
42  I.  L.  T.  R.  17 
See  Mines  and  Minerals.    2. 

Statutory  tenancy^— Owner  of  undivided 

share — Jurisdiction  of  Chancery  Divi- 
sion or  County  Court  toordersale  inlieu 
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of  partition  where  consent  of  landlord 
to  partition  not  given 

[1913]  1  I.  R.  321 
See  Partition.    3. 
— -  Summary  procedure  to  recover  possession 
— Bailiff — Authority 
[1904]  2  I.  R.  591  ;  37  I.  L.  T.  R.  161 
See  Landlord  and  Tenant— Demand  of 
Possession. 

Surrender — Delivery    up    of    possession — 

Breach  of  covenant — Damages 

[1909]  2  I.  R.  474 
See  Landlord  and  Tenant — Surrender.    2. 

Surrender  — ■  Licensed  premises  —  Altera- 

tions [1906]  2  I.  R.  74,  83  ; 

38  I.  L.  T.  R.  67  ;  4  N.  I.  J.  R.  441 
See  Licensing  Acts— Transfer.    9. 

Tenancy  at  will — Implication  of — Deter- 

mination of — Statute  of  Limitations 

[1915]  1 1.  R.  296 
See  Limitations,  Statute  ol — Realty.    48. 

Tenancy  created  de  novo — Fine — Title — 

Interest  on  purchase -money 
[1908]  2  I.  R.  317  ;  42  I.  L,  T.  R.  136 
See  Vendor  and  Purchaser^nterest  on 
Purchase-money. 

Tenancy  from  year  to  year  created  by 

parol — Notice  to  quit — Publican's 
licence — Licensing  Act,  1902,  s.  3. 
[1906]  2  I.  R.  349  ;  40  I.  L.  T.  R.  103 
See  Licensing  Acts — Licensing  Certificate. 
19. 
— —  Tenancy — Occupation  as  tenant — Notice 
to  quit — Weekly  tenant — Summons 
for  possession — New  tenancy  purport- 
ing to  relate  back  to  expiration  of 
previous  one  [1894]  2  I.  R.  442 

See  Parhament — Franchise.    87. 

Tenancy   when   created — ^Court   tenant — ■ 

Dismissal  of  petition 
[1908]  1  I.  R.  18  ;  41  I.  L.  T.  R.  233 
See  Land  Purchase  Acts — Advance.    14. 
— — ■  Tenant  not  holding  under  judicial  ten- 
ancy— Conveyance    to    landlord     of 
game,  including  rabbits 
[1895]  2  I.  R.  704 ;  29  I.  L.  T.  R.  6 
See  Game.     11. 

Tenant  purchaser — Liability  to  rent   or 

interest  [1910]  2  I.  R.  626,  634 

See  Tenant  Purchaser. 

Tithe  rentcharge — Liability  to  pay — Un- 

dertaking landlord  [1912]  I.  R.  298; 

46  I.  L.  T.  R.  167 
See  Tithe  Rentcharge — Liability  to.    9. 
— ■ — ■  Town  Tenants  Act — Improvements 

[1910]  2  L  R.  76 ;  44  I.  L.  T.  R.  11 
See  Town  Tenants  Act.    42. 
Turbary — Regulations  as  to — Land  Com- 
mission— -Jurisdiction 

[1908]  1  I.  R.  202 
See  Turbary.    6. 

Ulster  tenant  right  custom — Sub-letting — 

Unreasonable  conduct 
[1905]1I.R.288,607;39I.L.T.R.184,266 
See  Landlord  and  Tenant — Ulster  Custom. 
7. 
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Undefended  Civil    Bill    ejectment — Non- 

payment of  rent — ^Proofs 
[1909]  2  I.  R.  503  ;  43  I.  L.  T.  R.  19 
See  County  Court — Practice.    73. 

Variable  rent~3  Edw.  VII.,  c.  37,  s.  90 

[1904]  2  I.  R.  502 
-See  Variable  Rent.    3. 

Waste — Cutting  timber  trees 

31  I.  L.  T.  R.  124 
See  Waste.    2. 

Waste — Manufacture  and  sale  of  bricks 

[1897]  1 1.  R.  381 
iSee  Landlord  and  Tenant — Lease.    56. 
— - —  Weekly   tenant — Order   for   possession — 
Justices— Certiorari   [1905]  2  I.  R.  318 
See  Practice — Certiorari.    18. 
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LANDS   CLAUSES    ACTS— COMPENSATION. 

1. Accommodation    works — Arbitrator's 

powers  under  the  Bailways  [Ireland)  Act,  1851 — 
Fences— 5  &  6  Vict.,  c.  55,  s.  10—8  Vict.,  c.  18, 
ss.  2-3,  23,  49,  50—8  Vict,  c.  20,  ss.  16,  68-73— 
14  &  15  Vict,  c.  70,  ss.  4,  5,  9—27  <fc  28  Vict,  c. 
71,  ss.  10,  15.]  The  arbitrator  sitting  under 
the  Railways  (Ireland)  Act,  1851,  should  not  take 
into  consideration  or  make  any  award  in  respect 
of  ordinary  fences  for  separating  the  railway 
from  adjoining  lands,  or  other  accommodation 
works  prescribed  by  that  Act,  and  which  the 
railway  company  is  thereby  required  to  make 
and  maintain.  Lockhart  v.  Irish  N.  W.  By.  Co. 
(14  I.  C  L.  R.  385)  considered.  In  re  Connor 
and  the  Downpatrick,  Killough,  and  Ardglass 
Railway  Company  Q.  B.,  28  I.  L.  T.  R.  67 

2.  Accommodation  works — Enforcement 

of  award  as  to — Bailways  [Ireland]  Act,  1851  (14 
tfc  15  Vict,  c.  70),  s  21.]  The  award  of  an  arbi- 
trator, under  the  Railways  (Ireland)  Act,  1851, 
directing  accommodation  works  to  be  executed 
by  a  railway  company,  cannot  be  enforced  by 
summary  petition  under  section  21  of  the  Act. 
In  re  Fishguard  and  Bosslare  Bailways ;  Ex 
parte  Kilkenny  County  Council 

Kenny,  J.  (lor  M.  R.),  [1908]  1  I.  R.  321 

3.  Arrears   of   rent — Lessee's   interest — 

Payment  out  of  Court]  A  lessor  cannot  claim 
arrears  of  rent  out  of  money  lodged  in  Court 
under  the  Lands  Clauses  Acts  as  compensation 
for  the  interest  of  the  lessee.  Ex  parte  Carey,  In 
re  Great  Southern  Western  Bailway  Company, 
([1847]  10  L.  T.  (0.  S.)  37)  foUowed.  In  re 
Dublin  Corporation  and  Baker  ;  Ex  parte  Thomp- 
son M.  R.,  [1912]  1  I.  B.  498 

4. Deed — Construction — Money  lodged  in 

Court — Words  in  deed  sufficient  to  pass — 
"  Situate  "  —  General  words  —  Mortgage  —  Dis- 
entailing deed — Lands  Clauses  Consolidation 
Act,  1845  (8£fc  9  Vict.,  c.  18),  s.  69— Bailways 
[Ireland)  Act,  1851  (14<fc  15  Vict.,  c.  70),  s.  18,] 
X.  was  tenant  in  taO  in  remainder,  under  an 
indenture  of  settlement  made  in  1870,  of  con- 
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siderable  estates  in  Galway  and  in  other  parts  of 
Ireland.  In  1890  a  railway  company  acquired  a 
small  portion  of  the  Galway  lands  under  their 
compulsory  powers,  and  the  compensation  money 
was  lodged  and  remained  in  Court.  In  1901  X. 
mortgaged  his  estates  by  several  instruments  in 
which  they  were  variously  described  as  "  all  my 
estates  in  Galway  and  wheresoever  situate  in 
Ireland,"  "  all  my  estate  situate  in  Galway  and 
elsewhere  in  Ireland,"  and  "  aU  my  lands, 
hereditaiments,  and  premises  in  County  Galway, 
Ireland,  and  other  lands,  hereditaments,  and 
premises  wheresoever  situate  in  Ireland."  X. 
was  adjudicated  a  bankrupt  in  England  in 
1902  ;  and  the  estate  tail  in  remainder  given 
to  him  by  the  settlement  having  subsequently 
become  an  estate  in  possession,  the  ofiScial  receiver 
and  trustee  of  his  estate  duly  executed  a  disen- 
tailing assurance  of  the  lands  comprised  in  and 
settled  by  the  indenture  of  settlement  of  1870, 
"and  all  other,  if  any,the  tenements  and  heridita- 
ments  of  or  to  which  the  said  X.  was  seised  or 
entitled  as  tenant  in  taO,  whether  at  law  or  in 
equity,  under  the  said  indenture  or  otherwise 
howsoever."  Upon  a  summons  by  the  Official 
Receiver  in  Bankruptcy  for  payment  out  of  Court 
of  the  compensation  moneys,  which  was  opposed 
by  the  mortgagee  : — Held,  (1)  that  the  compen- 
sation moneys  were  not  included  in  the  mortgage; 
(2)  that  they  were  included  in  the  disentailmg 
assurance,  and  should  be  paid  out  to  the  Official 
Receiver  in  Bankruptcy.  Ex  parte  Ballinrdbe 
and  Claremorris  Light  Bailway  Co.  and  Kenny 
Barton,  J.,  [1913]  1  I.  R.  519 ; 
47  I.  L.  T.  R.  101 

5.  "  Interest  "  ol  land  owner — The  De- 
fence Acts,  1842  to  1873 — Assessment  of  compensa- 
tion for  lands  compulsorily  acquired — Arrears  of 
rent  due — "  Incumbrance  " — Costs  of  prior  abor- 
tive arbitration.']  Arbitrators  appointed  under 
the  Lands  Clauses  Consolidation  Acts  for  the 
purpose  of  assessing  compensation  to  be  paid 
for  lands  compulsorily  taken  for  the  defence  of 
the  realm  : — Held,  not  to  be  entitled,  in  assessing 
the  value  of  the  owner's  (or  reversioner's)  in- 
terest, to  take  into  account  the  existence  of 
arrears  of  rent,  due  by  lessees  or  tenants,  which 
that  taking  rendered  irrecoverable ;  nor  en- 
titled to  award  to  the  owner,  as  part  of  the  costs 
of  the  arbitration,  costs  of  a  prior  abortive  arbi- 
tration purporting  to  be  held  under  the  Railways 
(Ireland)  Acts.  In  re  Kilworth  Bifle  Bange ; 
iSecretary  of  State  for  War  v.  Countess  Kingston 
Q.  B.,  [1899]  2  I.  R.  305 

6. Interest  on  compensation — Railways 

[Ireland)  Ads  —  Conveyance  —  Compulsory  pur- 
chase.] An  owner  of  lands  taken  by  a  railway 
company,  under  its  compulsory  powers,  exe- 
cuted a  conveyance  to  the  company  of  his 
interest  in  the  lands  in  consideration  of  pay- 
ment of  £80,  being  the  amount  of  compensation 
awarded  to  him  on  the  hearing  of  a  traverse. 
No  claim  for  interest  was  made  at  the  time  of 
the  execution  of  the  conveyance : — Held,  that 
the  execution  of  the  conveyance  did  not  estop 
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the  owner  from  afterwards  claiming  interest  on 
the  amount  awarded  from  the  time  of  entering 
on  the  lands  down  to  the  date  of  payment  of 
the  amount  awarded.  In  re  Baltimore  Extension 
Railway  Co.,  Limited  ;   Ex  parte  Daly 

M.  B.,  11895]  1  I.  R.  169  ;  29  I.  L.  T.  R.  54 

7. No  wiitten  elaim.]    M.'«  lands  were  in- 

juriously  affected  by  a  railway  company,  and 
A.,  applied  verbally  to  arbitrator  sitting  at 
N.  to  assess  compensation.  Arbitrator  re- 
fused compensation  on  the  ground  that  none 
of  M.'s  lands  were  taken.  On  an  applica- 
tion for  a  mandamus,  counsel  urged  that 
though  the  ground  of  refusal  was  erroneous, 
yet  that  the  mandamus  ought  not  to  go,  as  there 
was  no  written  claim  for  compensation,  as 
directed  by  statute  : — Held  {dissentiente  O'Brien, 
J.),  that  the  arbitrator  was  not  precluded  from 
raising  this  objection  now.  Held  also,  that  the 
objection  was  decisive  against  M.'s  right  to  a 
mandamus.    The  Queen  v.  Fishboume 

Q.  B.,  [1864]  17  L  C.  L.  R.  148 

8.  Payment    out    ol    Court — Of    small 

sum — Tenant-for-life — Undertaking  to  expend  in 
permanent  improvements — Land  Clauses  Con- 
solidation Act,  1845,  ss.  69,  72 — Settled  Land 
Act,  1882,  SB.  21,  25,  32.]  A  sum  of  £76  16s.  4d., 
lodged  in  Court  as  purchase-money  of  lands 
taken  under  the  Labourers  (Ireland)  Acts,  was 
ordered  to  be  paid  out  to  a  tenant-for-life  after 
advertisements,  on  his  undertaking  to  expend 
it  in  permanent  improvements  as  if  it  was  capital 
money  under  the  Settled  Land  Acts.  In  re 
Coleraine  Rural  District  Council ;  Ex  parte  Lyle 
M.  R.,  [1903]  1  I.  R.  445 

9. ■  Payment    out    of    Court — Of   small 

sum — Tenant-for-life — Undertaking  to  expend  in 
permanent  improvements — Lands  Clauses  Con- 
solidation Act,  1845,  ss.  69,  72 — Settled  Land  Act, 
1882,  ss.  21,  25,  32.]  A  sum  of  £41  17s.  4d., 
lodged  in  Court  as  purchase-money  of  lands 
taken  under  the  Labourers  (Ireland)  Acts,  w£is 
ordered  to  be  paid  out  to  a  tenant-for-life  with- 
out requiring  advertisements,  on  his  under- 
taking to  expend  it  in  making  an  avenue  to  the 
mansion-house  on  the  settled  lands.  In  re 
Coleraine  Rural  District  Council ;  Ex  parte  Giveen 
M.  R.,  [1903]  1  1.  R.  447  ;  37  I.  L.  T.  R.  173 

10.  Payment  out  of  Court — Tenant-for- 
life — Small  amount.']  A  sum  of  £30,  lodged  ia 
Court  as  purchase-money  of  lands  taken  under 
the  Labourers  (Ireland)  Acts,  paid  out  to  a 
tenant  for  life  without  any  undertaking  by  him 
to  expend  the  same  in  improvements.  In  re 
Navan  Rural  District  Council ;  Ex  parte  Fitz- 
herbert  V.-C.,  [1902]  1  I.  R.  6 

11.  Payment  out  of  Court — Title  by  pos- 
session.] Money  lodged  in  Court  under  the 
Lands  Clauses  Acts  paid  out  on  a  title  based  on 
continued  possession  by  a  tenant  without  pay- 
ment of  rent  for  fifteen  years  after  the  expiration 
of  his  own  and  the  next  superior  interest.  Inre 
Blackroch  Township  Commissioners ;  Ex  parte 
Forde  V.-C,  [1894]  1  I.  R.  156 

12.  Wilful  neglect — Mortgagee  in  pos- 
session— Failure   of  mortgagor   to   make   title — 
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Payment  into  Court — Wilful  refusal  or  wilful 
neglect — Lands  Clauses  Consolidation  Act,  1845, 
ss.  71,  80,  108,  112.]  The  Dublin  Corporation, 
having  acquired  compulsorily  under  the  Lands 
Clauses  Acts  certain  lands  which  were  included 
with  other  lands  in  a,  mortgage  to  a  building 
society,  served  notice  on  the  society  offering  one 
shilling  compensation  for  their  interest  in  the 
lands,  in  reply  to  which  the  society  intimated 
that  they  made  no  claim  for  compensation  pro- 
vided no  reduction  was  made  in  their  tenants, 
rents.  The  corporation  published  the  statutory 
notices  requiring  persons  interested  to  deliver  a 
statement  of  their  claim  and  an  abstract  of  title 
on  which  same  was  founded.  The  owner 
furnished  an  ab^raot  of  title  on  which  the  mort- 
gage to  the  society  appeared,  but  as  he  failed  to 
make  title  the  corporation  lodged  the  amount  of 
the  award  in  Court.  On  the  application  of  the 
building  society  for  payment  out  to  them  as 
mortgagees  on  foot  of  the  sum  due  to  them  and 
for  the  costs  of  such  application : — Held,  that 
they  were  entitled  to  the  sum  in  Court,  and  that 
they  had  been  guilty  of  no  wiKul  neglect,  and 
were  entitled  to  be  paid  their  costs  by  the  cor- 
poration. In  the  Matter  of  the  Dublin  Corpora- 
tion V.  Carroll 

Ch.  Div.,  49  I.  L.  T.  R.  6,  (Ct.  of  App.)  60 

LANDS     CLAUSES      ACTS  —  COMPULSORY 
POWERS. 

1. Defence  Acts,  1842  to  1873— iJj^e 

range  and  camp — Land  injuriously  affected — 
Severaii.ce — A  ccommoddtion  works — Compensa- 
tion —  Arbitration  —  Statute  —  Incorporation  — ■ 
Contrary  intention — The  Ranges  Act,  1891  (54  dk 
55  Vict.,  c.  54),  s.  11— The  Defence  Act,  1842 
(5d!  6  Vict.,  c.  94) — The  Lands  Clauses  Con- 
solidation Act,  1845  (8  Vict.,  c.  18) — The  Rail- 
ways Act  {Ireland),  1851  (14  cfc  15  Vict.,  c.  70)— 
Railways  Act  {Ireland),  1860  (23  cfc  24  Vict., 
c.  97) — Land  Clauses  Consolidation  Amendment 
Act  (23  &  24  Vict.,  c.  106)— Defence  Act,  1860 
(23  cfc  24  Vict.,  c.  112)— Railways  Act  {Ireland) 
1864  (27  <fc  28  Vict.,  c.  71)— 35  <fc  36  Vict., 
c.  68—48  <fc  49  Vict,  c.  36— The  Interpretation 
Act,  1889  (52<fc  53  Vict.,  c.  63),  s.  2S— Barracks 
Act,  1890  (53  <fc  54  Vict.,  c.  25)— The  Military 
Lands  Act,  1892  (55  dh  56  Vict.,  c.  iZ)— Man- 
damus— Liability  of  the  Crown  to  costs.]  The 
Principal  Secretary  of  State  for  the  War  Depart- 
ment served  the  prosecutor  with  a  notice  en- 
titled, "  In  the  matter  of  an  intended  rifle  range 
at  K.  in  the  County  of  W.  and  in  the  matter  of 
the  Defence  Acts,  1842  to  1873,  the  Ordnance 
Board  Transfer  Act,  1855,  and  the  Ranges  Act, 
1891,  s.  11,"  stating  that  he  required  for  the 
public  service  certain  lauds  of  which  the  pro- 
secutor was  owner,  and  offering  a  sum  of  money 
for  the  same ;  the  notice  proceeded  to  inform 
the  prosecutor  that  if  he  refused  the  offer  so 
made,  the  Principal  Secretary  would  take  all 
necessary  measures  pursuant  to  the  Defence 
Acts,  1842  to  1873,  for  obtaining  possession  of 
the  lands,  and  would  require  that  the  oompensa- 
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tion  to  be  paid  for  the  same  should  be  settled 
by  arbitration  pursuant  to  section  11  of  the 
Ranges  Act,  1891,  and  not  by  reference  to  a 
jury,  and  also  that  the  Principal  Secretary 
would  take  all  necessary  steps  to  have  an  arbi  - 
trator  appointed  pursuant  to  the  statutory 
powers  in  that  behalf,  and  to  have  the  said  com- 
pensation determined  by  such  arbitrator  pur- 
suant to  the  same  statutes.  The  prosecutor  did 
not  acceptthe  sum  so  ofEered.  The  War  Depart- 
ment lodged  maps  and  plans,  &c.,  under  section 
3  of  the  Railways  (Ireland)  Act,  1851 ;  the 
Commissioners  of  Public  Works  appointed  the 
defendant  arbitrator,  and  a  notice  entitled  in 
the  matter  of  the  several  Acts  mentioned  in 
the  title  to  the  former  notice,  with  the  addition 
of  the  Lands  Clauses  Acts,  was  served  on  the 
prosecutor  informing  him  that  the  maps  and 
plans,  &c.,  had  been  lodged  pursuant  to  the 
provisions  of  the  Railways  (Ireland)  Act,  1851, 
relating  to  the  lands  to  be  acquired  under  the 
Defence  Acts,  1842  to  1873,  for  the  purpose  of 
rifle  range  and  camp  ;  that  the  defendant  had 
been  appoiutedarbitrator  between  the  Secretary 
of  State  and  the  persons  interested  in  the  said 
lands,  and  would  sit  on  a  day  named  to  inquire 
into  and  adjudicate  upon  all  claims  in  respect 
of  any  interest  in  the  said  lands  in  the  manner 
provided  by  the  above-mentioned  Acts  and  the 
other  Acts  relating  thereto.  The  prosecutor 
attended  at  the  inquiry  and  claimed  in  addition 
to  the  compensation  for  the  actual  taking  of  the 
lands,  (o)  compensation  in  respect  of  other  lands 
(not  taken)  being  injuriously  aifected  by  the 
execution  of  the  works  necessary  for  the  preser- 
vation of  the  rifle  range  and  camp,  (6)  com- 
pensation for  severance,  and  (c)  accommodation 
works.  The  defendant  held  that  he  had  no 
jurisdiction  to  award  any  compensation  except 
for  the  taking  of  the  lands,  and  that  he  had  no 
jurisdiction  to  order  any  accommodation  works 
to  be  erected.  The  prosecutor  applied  to  the 
Queen's  Bench  Division  for  a  mandamus  to 
compel  the  defendant  to  inquire  into  and  ad- 
judicate upon  and  assess  the  compensation  in 
respect  of  the  several  matters  claimed,  and  also 
to  determine  what  accommodation  works  the 
prosecutor  was  entitled  to : — Held  (by  the 
Queen's  Bench  Division  and  on  appeal  by  the 
Court  of  Appeal),  that  in  the  case  of  land  com- 
pulsorily  acquired  under  the  Defence  Acts,  the 
contrary  intention,  appearing  in  section  11  of 
the  Ranges  Act,  1891,  negatived  the  incorpora- 
tion (by  virtue  of  the  Interpretation  Act,  1889, 
s.  23)  of  the  Railways  (Ireland)  Act,  1851,  with 
the  Lands  Clauses  Act,  1845  ;  that  accordingly 
the  machinery  of  the  Act  of  1845,  not  that  of 
the  Railways  (Ireland]  Act,  1851,  should  have 
been  adopted  for  the  purpose  of  ascertaining  by 
arbitration  the  compensation  to  be  paid  ;  that 
thus  the  defendant  not  being  properly  appointed 
arbittiitor,  the  proceedings  were  coram  non 
judiee ;  and  that,  therefore,  the  mandamus 
should  be  refused.  Held  also  (by  the  Queen's 
Bench  Division),  that  where  lands  were  so  com- 


LANDS      CLAUSES      ACTS  —  COMPULSORY 

POWERS — continued. 
pulsorily  acquired  by  the  War  Department  for 
the  purpose  of  a  rifle  range  and  camp,  the  owner 
of  the  lands  taken  would  be  entitled  to  com- 
pensation in  respect  of  the  injury  (if  any)  to 
his  adjoining  lands  injuriously  affected  by  the 
execution  of  the  works  of  the  Secretary  of  State 
in  the  construction  and  formation  of  the  rifle 
range  and  camp.  Quaere,  whether  the  Crown 
was  liable  to  the  costs  of  the  proceedings.  S. 
(Moore)  V.  Abbott 

Q.  B.,  App.,  [1897]  2  I.  R.  362,  415 

2. Defence  Acts,  1842  to  1873 — Lands 

compulsorily  taken  for  defence  of  the  realm — 
Notice  to  treat,  offering  gross  sum  for  absolute 
purchase  of  lands  taken  by  Secretary  for  War — 
Ejectmentfor  non-payment  of  rent  against  a  tenant 
from  year  to  year  {portion  of  whose  holding  had 
been  so  compulsorily  taken)  and  all  persons  con- 
cerned— Possession  of  the  Crown — Stay  of  proceed- 
ings as  against  the  Secretary  for  War — Landlord 
and  Tenant  (Ireland)  Ad,  1860 — Land  Law 
(Ireland)  Act,  1881,  ss.  1,  2,  5.]  The  Secretary 
of  State  for  War,  requiring  certain  lands  for 
defence  purposes,  caused  the  lands  to  be  sur- 
veyed, and  served,  in  November,  1894,  a  notice 
under  the  Defence  Acts  and  Lands  Clauses  Acts, 
offering  to  the  plaintiff  (the  owner  in  fee)  and 
his  tenants  a  gross  sum  for  the  absolute  purchase 
of  the  lands  required.  He  subsequently,  under 
warrant  of  Justices,  was  put  into  possession  of 
said  lands,  which  included  a  small  portion  of  the 
holding  of  the  defendant  Harkin,  a  statutory 
tenant  from  year  to  year  of  the  plaintiff.  The 
Secretary  of  State  for  War  had  obtained  from 
Harkin  a  conveyance  of  his  interest  in  the 
portion  of  his  holding  so  taken,  but  the  com- 
pensation for  the  plaintiff's  interest  in  the  lands 
taken  had  not  been  ascertained  by  a  valid 
arbitration.  The  plaintiff  now  brought  an  action 
against  Harkin  "and  all  parties  concerned" 
for  the  recovery  of  possession  of  Harkin's 
holding  for  non-payment  of  rent.  The  writ 
having  been  served  on  the  Secretary  for  War, 
this  motion  was  instituted  on  his  behalf,  that 
all  proceedings  in  the  action  as  against  him 
should  'be  stayed  : — Held,  that  the  offer  in  the 
notice  of  November,  1894,  of  a  gross  sum  in 
respect  of  the  absolute  purchase  of  all  interests 
was  a  sufficient  compliance  with  the  statutes ; 
that  in  any  event  the  Secretary  for  War  was 
lawfully  in  possession  of  portion  of  the  land 
as  trustee  for  the  Crown  ;  and  that,  inasmuch 
as  ejectment  for  non-payment  of  rent  does  not 
lie  against  the  Crown,  all  proceedings  in  the 
action  should  be  stayed  as  against  its  represen- 
tative.    Harvey  v.  Harkin 

Q.  B.,  [1898]  2  I.  R.  65 

3. Maps  or  plans  and  Schedules— iie- 

quisites  of — "  District  Valuation  to  each  Number  " 
Mandamus — Railways  Act  (Ireland),  1851  (14  A 
15  Vict.,  c.  70),  s.  4 — Belfast  Corporation  Act, 
1911  (1  *  2  Geo.  5,  c.  cxc.),  s.  3.]  Section  4  of  the 
Railways  Act  (Ireland),  1851,  provides  that  maps 
or  plans,  and  schedules,  of  lauds  proposed  to  he 
taken  compulsorily  are  to  be  made  out,  and  de- 
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posited  as  therein  provided  with  the  names  of 
the  owners,  lessees,  and  occupiers,  and  estimates 
of  the  gross  annual  value  and  the  value  in  fee  of 
the  lands,  and  that "  all  lands,  buildings,  yards 
and  courtyards,  and  lands  within  the  curtilage 
of  any  building,  and  ground  cultivated  as  a 
garden,  shall  be  marked  thereon  with  distinct 
numbers  corresponding  with  the  numbers  marked 
upon  the  Parliamentary  plans  of  the  railway, 
and  shall  have  put  thereon  a  distinct  valuation 
to  each-number."    A  corporation  was  empowered 
by  a  statute,  which  incorporated  the  Railways 
Act  (Ireland),   1851,  to   acquire  compulsorily 
lands  for  certain  objects.    They  made  out,  and 
deposited  as  prescribed  by  the  Railway  Act  (Ire- 
land), 1851,  a  schedule  in  which,  where  several 
units  marked  with  distinct  numbers  were  held 
by  the  same  owner  in  fee  under  the  same  title, 
a  single  sum  representing  the  aggregate  annual 
value  of  such  units  was  set  out,  and  a  single  sum 
representing  the  aggregate  value  of  the  fee  of 
such  units  was  set    out,  but    no  figures  were 
given  showing  the    annual  value  or  the  value 
in  fee  of  each  unit.     On  an  application  by  the 
owner  for  a  writ  of    mandamns  directing    the 
corporation    to    deposit    maps    or    plans    and 
schedules  bearing  a  distinct  valuation  to  each 
number  : — Held,  by  the  Court  of  Appeal  (re- 
versing the  order  of  the  King's  Bench  Division 
granting   such   mandamus),  that  the   schedule 
sufficiently   complied   with   the    provisions    of 
section  4  of  the  Railways  Act  (Ireland),  1851, 
and  that  it  was  not  necessary  where  a  number  of 
units  marked  with  distinct  numbers  were  held  by 
the  same  owner  under  one  title,  to  state  the  value 
of  the  fee  or  the  annual  value  of  each  such  unit. 
E.  {Montgomery)  v.  Belfast  Corporation 

K.  B.,  [19151  2  I.  R.  36  ;  App.   45 

4. Land  acquired  by  tenant  under  Land 

Purchase  Acts — Labourers  Act,  1896  (59  <fc  60 
Vict.,  c.  53),  s.  3 — Housing  of  the  Working  Classes 
Act,  1890  (53  *  54  Vict.,  c.  70),  second  schedule- 
Lands  Clauses  Act,  1845,  s.  72 — Railways  (Ire- 
land) Act,  1851,  s.  17 — Sums  not  exceeding  £20 — 
Annuity  payable  to  Irish  Land  Commission — 
Receipt.]  The  guardians  of  a  poor  law  union 
being  the  sanitary  authority  for  the  district 
required  a  small  plot  of  ground  for  the  erection 
of  a  labourer's  cottage.  The  piece  of  ground 
was  part  of  a  holding  purchased  under  the  Land 
Purchase  Acts,  and  subject  to  an  annuity  pay- 
able to  the  Irish  Land  Commission,  who  were 
not  however  named  in  the  deposited  schedules 
as  persons  interested,  or  mentioned  in  the 
arbitrator's  award.  The  compensation  awarded 
being  under  £20,  was  paid  by  the  guardians  to 
the  registered  owner  of  the  holding,  who  was  in 
occupation  thereof,  and  who  gave  them  a  receipt 
under  section  17  of  the  Railways  (Ireland)  Act, 
1851.  The  guardians  contended  that  this  pay- 
ment and  receipt  was  effectual  to  vest  the  plot 
in  them  discharged  from  the  annuity  payable  to 
the  Irish  Land  Commission.  The  commis- 
sioners had  no  notice  of  the  proceedings  : — 
Held,    1st,   that   the   annuity   was   a   separate 
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interest  from  and  paramount  to  the  estate  of 
the  owner,  and  the  subject  of  distinct  com- 
pensation. Secondly,  that  as  the  Commission 
were  not  named  in  either  the  deposited  schedule 
or  in  the  award,  they  were  not  affected  by  the 
publication  of  the  notice  of  the  appointment 
of  the  arbitrator  :  In  re  Doyne's  Traverse  (24 
L.  R.  I.  287).  Thirdly,  that  the  payment  of 
the  purchase -money  to  the  owner  of  the  holding, 
and  his  receipt  for  it,  did  not  operate  to  vest 
the  plot  of  ground  in  the  guardians  discharged 
of  the  annuity  to  the  Land  Commission.  In  re 
Parkinson  Madden,  J.,  [1898]  1  I.  R.  390 

5.  Notice  to  persons  interested — County 

Council— Acquisition  of  land  otherwise  than  by 
agreement — Procedure — Local    Qovemment    (Ire- 
land) Act,l8m,  s.  10  (3)—0rders,May  9, 1899,  and 
May  13,  1899.]    Where  under  section  10  (3)  of 
the  Local  Government  (Ireland)  Act,  1898,  the 
Dublin  County  Council  presented  a  petition  for 
an  order  authorising  the  CouncU  to  put  into 
force  the  powers  of  the  Lands  Clauses  Acts,  and 
where  the  County  Council  had,  in  pursuance  of 
said  section   and  the  rules  thereunder  made 
published    the    necessary    advertisements    and 
served   the   necessary   notices   on   the   owners, 
lessees,  and  occupiers  of  the  lands  intended  to 
be  taken,  but  the  several  persons  interested  in 
the  lands,  though  objecting  to  their  acquisition, 
had  failed  to  give  the  seven  days'  notice  re- 
quired by  the  rules,  and  the  County  Council 
thereupon  applied  ex  parte  to  have  the  prayer  of 
the  petition  granted  : — Held,  that  inasmuch  as 
the  procedure  was  new,   the  County  Council 
should  not  take  advantage  of  the  ignorance  of 
the  prescribed  rules  on  the  part  of  the  persons 
interested,  and  that  the  motion  should  not  be 
made  ex  parte  but  on  ten  days'  notice  to  the 
persons  interested.  Be  Bla^khorse  Lane  and  The 
Local  Government  Act,  1898 

Q.  B.,  34  I.  L.  T.  R.  218  ;  1  N.  I.  J.  R.  79 
6.  Notice  to  treat — Compensation — Per- 
sons having  "  no  greater  interest  than  as  tenant 
for  a  year  or  from  year  to  year  " — Tenant  from 
year  to  year  at  a  judicial  rent — Justices — Juris- 
diction—Defence Act,  1842  (5  <fc  6  Vict.,  c.  94)— 
Lands  Clauses  Consolidation  Act,  1845  (8  Vict., 
c.  18) — Lands  Clauses  Consolidation  Amendment 
Act,  1860  (23*  24  Vict,  c.  106)— Defence  Act, 
1860  (23  cfc  24  Vict.,c.  112)— Land  Law  (Ireland) 
Act,  1881  (44  <fe  45  Vict.,  c,  49),  ss.  5,  8,  13.] 
The  Secretary  for  War,  requiring  certain  lands 
for  the  defence  of  the  realm,  served  a  notice, 
dated  7th  March,  1898,  calling  upon  the  occupy- 
ing tenants  to  treat  for  the  purchase  of  same, 
and  to  send  in  particulars  of  their  claims. 
Mary  Sullivan,  a  tenant  on  whose  holding  a 
fair  rent  had  been  fixed,  sent  in  a  claim,  but 
declined  to  accept  the  amount  of  compensation 
subsequently  offered  to  her.  In  October,  1898, 
she  was  served  with  a  summons,  calling  upon 
her  to  attend  at  Petty  Sessions,  before  two 
Justices,  for  the  purpose  of  hearing  and  deter- 
miningthe  question  of  the  disputed  compensation. 
She  appeared  by  her   solicitor,   who   objected 
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to  the  jurisdiction.  Four  Justices  adjudicated, 
and,  being  of  the  opinion  that  they  had  no 
jurisdiction,  dismissed  the  case.  The  Defence 
Act,  1842,  provides  that  if  for  a.  space  of  four- 
teen days  after  notice  to  treat  the  parties 
interested  fail  to  treat  or  agree,  certain  steps 
may  be  taken  to  put  the  War  Department  into 
immediate  possession  of  the  lands  required,  and 
to  have  the  compensation  assessed  by  a  jury. 
The  Lands  Clauses  Act,  1845,  provides  that,  it 
for  a  space  of  twenty-one  days  after  notice 
served  the  parties  do  not  treat  and  agree,  then 
(section  121)  "it  any  such  lands  shall  be  in  the 
possession  of  any  person  having  no  greater  in- 
terest therein  than  as  tenant  for  a  year  or  from 
year  to  year,  the  amount  of  such  compensation 
shall  be  determined  by  two  Justices  in  case  the 
parties  differ  about  the  same."  The  Lands 
Clauses  Act,  1860  (23  &  24  Vict.,  c.  106), 
by  section  7,  provides  that,  for  the  purchase  of 
any  lands  wanted  for  the  defence  of  the  realm,  it 
shall  be  lawful  for  the  Secretary  for  War  to  use 
the  provisions  of  the  Act  of  1845,  but  that  this 
shall  not  affect  his  powers  under  the  Defence 
Acts.  The  Defence  Act,  1860  (23  &  24  Vict., 
c.  112)  provides,  section  12  ("  determination  of 
amount  of  compensation  otherwise  than  by 
agreement  "),  that  if,  for  fourteen  days  after 
service  of  the  notice  therein  mentioned,  a  party 
interested  fail  to  treat  or  agree,  the  amount  of 
compensation  "  shall  be  settled  by  a  jury  in  like 
manner  as  if  the  same  were  compensation  for 
lands  surveyed  "  under  the  Defence  Act  of  1842 
ai(d  section  46  provides  that  the  provisions  of 
this  Act  in  regard  to  serving  notices,  and  con- 
cerning the  determination  of  the  amount  of 
compensation  for  land  otherwise  than  by  agree- 
ment, shall  be  applicable  where  lands  are  sur- 
veyed and  marked  out  under  the  Defence  Act, 
1842.  A  conditional  order  for  a  writ  of  man- 
damus commanding  the  Justices  to  entertain 
the  case  having  been  obtained,  and  Mary- 
Sullivan  having  moved  to  discharge  the  same  : — 
Held,  that  a  tenancy  from  year  to  year,  on  which 
a  "  fair  rent "  had  been  fixed  by  the  Irish  Land 
Commission  for  a  statutory  term,  is  not  such  » 
yearly  tenancy  as  was  contemplated  by  section 
121  of  the  Lauds  Clauses  Act,  1845,  and  that  the 
conditional,  order  must  be  discharged.  But 
held,  by  Sir  P.  O'Brien,  L.C.J.,  and  Gibson,  J., 
that  the  procedure  under  the  Defence  Act,  1860, 
is  cumulative,  and  does  not  exclude  the  use  of 
the  Lands  Clauses  Act,  1845,  under  the  powers 
given  by  the  Lands  Clauses  Act,  1860,  s.  7. 
Qucere  {per  Gibson,  J.),  as  to  the  effect  of  using 
the  procedure  imder  the  Lands  Clauses  Code 
and  under  the  Defence  Code  concurrently. 
Held  further,  that  as  the  notice  to  treat  (though 
it  mentioned  fourteen  days)  had  not  been  acted 
upon  for  more  than  twenty-one  days,  it  would 
have  been  sufficient,  in  a  proper  case,  to  found 
the  jurisdiction  of  the  Justices  under  section 
121  ;  and  further  that  the  objection,  it  any, 
had  been  waived.  M.  (Secretary  of  State  for 
War)  V.  Justices  of  County  Cork 

Q.  B.,  11900]  2  1.  R.  105 
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7. Defence  Acts — Portion  of  lands  held 

under  lease — Apportiorvment  of  rent — Date  from 
which  apportioned  rent  becomes  payable.']  Portion 
of  lands  in  the  occupation  of  a  statutory  tenant 
was  required  by  the  Secretary  of  State  for  War 
for  the  purposes  of  the  Defence  Acts.  Notice  to 
treat  was  given,  and  the  rent  was  apportioned  by 
agreement  as  provided  by  section  119  of  the 
Lands  Clauses  Act,  1845  : — Held,  that  the  appor- 
tioned rent  only  was  payable  from  the  date  of 
the  agreement,  although  no  entry  had  taken 
place.  Ball  v.  Graves  (18  L.  R.  I.  224)  followed. 
In  re  War  Secretary  and  Hurley's  Contract 

M,  R.,  [1904]  1  I  R  354 

8. "  Special  Act  " — Meaning  of— Lands 

Clauses  Consolidation  Act,  1845  (8  cfc  9  Viet., 
c.  18),  s.  123 — Limit  of  time  for — Military  Lands 
Act,  1892  (55  <fc  56  Vict.,  c.  43),  s.  2  (2)— 
Military  Lands  Provisional  Orders  Confirmation, 
Act,  1895  (58  Vict.,  c.  xxv.,  lac,  and pers.) — 
Statutes — Literal  construction  of]  The  lauds 
Clauses  Consolidation  Act,  1845,  s.  123,  limits 
the  time  for  compulsory  purchase  of  lands,  if  no 
period  is  prescribed,  to  three  years  after  the 
passing  of  the  "  Special  Act."  The  Military 
Lands  Act,  1892,  which  was  passed  on  June 
27th,  1892,  to  provide  for  the  acquisition  of 
lands  for  military  purposes,  incorporates  the 
Lands  Clauses  Act,  1845,  and  enacts  that,  "  in 
the  construction  of  this  Act  and  of  the  incor- 
porated Acts  this  Act  shall  bo  deemed  the 
Special  Act."  It  also  enacts  that  the  pro- 
visions of  the  incorporated  Acts  with  respect  to 
compulsory  purchase  shall  not  be  put  in  force 
until  a  Provisional  Order  has  been  made  and 
sanctioned  by  Act  of  Parliament.  In  1895  an 
Act  was  passed  confirming  a  Provisional  Order 
authorising  the  Secretary  of  State  for  War  to 
take  certain  lands  in  the  neighbourhood  of 
Londonderry  for  military  purposes,  and,  in 
February,  1898,  a  notice  to  treat  was  served, 
and  the  other  necessary  steps  were  taken  to 
have  the  amount  of  compensation  to  be  paid  for 
the  lands  ascertained  by  arbitration,  pursuant 
to  the  said  Act.  The  statutory  notices  were 
served  on  the  occupier,  and  on  the  owner,  who 
was  tenant-for-lite.  In  June,  1898,  an  action 
was  brought  against  the  arbitrator  appointed 
by  the  Secretary  of  State  for  War  and  the  ten- 
ant-for-life  by  the  owners  of  the  reversion  in  fee 
to  restrain  the  arbitration  proceedings  on  the 
ground  of  want  of  jurisdiction,  the  compulsory 
powers  having,  as  they  alleged,  expired  at  the 
end  of  three  years  from  the  passing  of  the 
Military  Lands  Act,  1892,  which  they  contended 
was  the  "  Special  Act."  : — Held,  that  a  literal 
construction  could  not  be  given  to  the  words 
of  the  Military  Lands  Act,1892,  deeming  it  to 
be  the  "  Special  Act,"  and  that  the  "  Special 
Act "  withm  the  meaning  of  the  Lands  Clauses 
Act,  1845,  s.  123,  was  the  Military  Lands  Act, 
1892,  together  with  the  Act  of  1895  confirming 
the  Provisional  Order  made  pursuant  to  the  Act 
of  1892.    Hill  V.  Haire       M.  R.,  [1899]  1 1.  H.  87 

9. Superfluous     \tmis—Bailway — Aban- 
donment— Derelict  line — Statute  of  Limitations.] 
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Lands  were  compulsorily  taken  in  1863  by  a 
railway  company  under  their  statutory  powers 
for  the  purpose  of  constructing  a  railway 
through  certain  private  and  other  quays  in 
Dundalk.  The  railway  was  to  be  complete  in 
1869,  but  it  was  not  fiirished  until  1875,  when 
on  trial  it  was  found  to  be  defective,  and  was 
never  used  by  the  public  for  tra£Sc.  A  swivel 
bridge,  part  of  the  works,  fell  into  the  water,  and 
the  rails  were  allowed  to  be  partly  effaced  by 
the  traffic  on  the  quays  and  were  partly  torn  up. 
After  1875  the  railway  company  never  made 
any  use  whatever  of  the  rails.  There  was  evi- 
dence that  the  public,  including  the  occupiers 
of  the  quays,  passed  over  the  line  as  they  wished. 
A  tenant  of  the  owner  of  the  lands  taken  was  in 
the  habit  of  carting  coal  and  salt,  in  which  he 
dealt,  over  the  rail  — Held,  (1)  that  the  lands 
occupied  by  the  line  had  not  become  superfluous 
lands  within  section  127  of  the  Lands  Clauses 
Act,  1845 ;  (2)  that  no  title  had  been  acquired 
under  the  Statute  of  Limitations  by  the  original 

owner  or  the  occupiers  of  the  quays        In  re 

Dujfy's  Estate  ;   M'Evoy,  Petitioner 

Ross,  J.,  App.,  [1897]  1 1.  R.  307^  315  ; 
31  I.  L.  T.  131 

LANDS  CLAUSES  ACTS— COSTS. 

1. Administration  obtained,  alter  pay- 
ment into  Court,  for  the  purpose  ot  making 
legal  title — Compulsory  purchase.']  Leasehold 
premises  belonging  to  J.  B,  were  taken  by  a 
railway  company  under  their  compulsory 
powers.  J.  M.,  who  was  then  dead,  had  be- 
queathed the  premises  to  his  wife  and  six 
children,  "  share  and  share  alike,  the  share  of 
any  individual  dying  to  be  equally  divided 
amongst  the  survivors."  No  claim  was  made 
on  behalf  of  the  legatees  for  several  years,  until 
E.  M.,  the  surviving  legatee,  lodged  an  abstract 
of  title  with  the  company.  The  company,  not 
being  satisfied  with  the  title,  lodged  the  pur- 
chase-money and  interest  in  Court.  E.  B. 
applied  for  payment  out  of  the  fund.  The 
Court  held  that  the  legatees  were  tenants  in 
common  of  the  property,  and  directed  payment 
to  E.  B.  of  her  share,  and  the  shares  of  the  six 
deceased  legatees  to  be  placed  to  separate 
credits,  and  ordered  the  company  to  pay  E.  B. 
the  costs  of  and  incident  to  the  appUoation, 
order,  and  proceedings  thereunder,  and  all  costs, 
charges,  and  expenses  properly  payable  under 
the  Lands  Clauses  Acts.  E.  B.  then  took  out 
administration  to  each  of  the  deceased  legatees, 
and  obtained  payment  of  their  shares.  The 
Taxing  Master  declined  to  allow  the  costs  of 
taking  out  these  administrations,  as  not  being 
covered  by  the  order  • — Held,  that  the  costs 
were  properly  payable  by  the  company,  and 
that  the  order  should  be  amended  by  inserting 
a  declaration  to  that  eftect.  Ex  parte  Kelly 
(31  L.  R.  L  137)  followed.  In  re  Midland  Great 
Western  (Ireland)  Bailway  Go.  ;  Ex  parte  Borke 
M.  R.,  [1894]  1  I.  R.  164 ;  28  I.  L.  T.  184 
2.  — —  Death  duties — Costs  of  raising  per- 
sonal representatives — Compulsory  talcing  of  land 


LANDS  CLAUSES  ACTS— COSTS— coreiwaefi. 
— Defence  Acts — Land  Clauses  Consolidation  Act, 
1845  (8  tfc  9  Vict.,  c.  18),  ss.  80,  82.]  The  War 
Department,  for  the  purpose  of  erecting  defence 
works  on  Bear  Island,  in  Bantry  Bay,  took  by 
compulsory  proceedings  the  tenants'  interests 
in  part  of  the  island.  The  tenants  had  no  title 
except  occupation,  and  the  War  Department 
in  some  instances  required  representation  to  be 
taken  out  to  former  occupiers  : — Held  (affirming 
the  decision  of  Porter,  M.R.),  that  the  War 
Department  were  liable  to  pay  the  death  duties, 
as  well  as  the  costs  of  raising  personal  represen- 
tatives. In  re  Bear  Island  Defence  Works  and 
Doyle  App.,  [1903]  1 1.  R.  164;  37 1.  L.  T.  R.  86 
App.,  3  N.  I.  J.  R.  175 

3.  Order  appointing  trustees  of  settle- 
ment tor  purposes  ot  Settled  Land  Acts — Lands 
Clauses  Consolidation  Act,  1845  (8  Vict.,  c.  18), 
ss.  80,  82.]    By  deed  of  re-settlement,  made  in 

1881,  estates  were  limited  (subject  to  charges 
created  by  a  deed  of  settlement  of  1850)  to  the 
use  of  H.  for  Ufe,  with  remainders  over.  Both 
deeds  contained  powers  of  sale,  but  the  trustees 
were  not  the  same  persons.  Portions  of  one 
of  the  estates  were  taken  by  a  railway  company, 
under  compulsory  powers,  which  incorporated 
the  Lands  Clauses  Consolidation  Act,  1845,  and 
the  purchase-money  was  paid  into  Court.  For 
the  purpose  of  having  it  paid  out  H.  applied  in 
the  matter  of  that  estate  to  have  W.  and  L., 
the  trustees  of  the  deed  of  1881,  appointed 
trustees  for  the  purpose  of  the  Settled  X^and  Act, 

1882,  of  the  compound  settlement  consisting  of 
the  said  two  deeds,  and  an  order  was  made 
accordingly.  On  an  application  by  H.  for  pay- 
ment out  of  Court  of  the  purchase-money  to  W. 
and  L.  : — Held,  that  the  railway  company 
ought  not  to  be  ordered  to  pay  the  costs  of 
obtaining  the  order  appointing  IT',  and  L. 
trustees  for  the  parpose  of  the  Settled  Land  Act. 
In  re  Waterford  and  Limerick  Bailway  Company  ; 
Ex  parte  Baron  Harlech    V.-C,  [1896]  1 1.  R.  507 

4.  Power  ol  attorney — Grant  of  adminis- 
tration in  Ireland — Lands  Glauses  Consolidation 
Act,  1845  (8  cfc  9  Vict.,  c.  18),  s.  SO—Adminis- 
tration  obtained,  after  payment  of  money  into 
Court,  for  the  purpose  of  making  title — Colonial 
administrator — Beat  estate — Estate  duty  payable 
in  respect  of  purch/ise-money  of  lands  compulsorily 
taken.]  An  urban  district  council  compulsorily 
acquired  a  part  of  certain  freehold  lands  to 
which  K.  was  entitled  in  fee,  subject  to  a  life 
annuity  charged  thereon.  The  arbitrator 
awarded  the  sum  of  £385  as  compensation  for  the 
premises  compulsorily  taken.  After  the  date 
of  the  award  K.  died  in  Australia,  having  by 
his  will  devised  and  bequeathed  all  his  real  and 
personal  estate  to  a  trustee  in  trust  to  sell  and 
hold  the  proceeds  of  the  sale  in  trust  for  an 
Australian  charity.  Administration  of  the  estate 
of  K.,  with  the  will  annexed,  was  granted 
in  Australia.  After  K.'s  death  the  sum  of  £385 
representing  the  purchase-money  of  the  premises 
compulsorily  taken,  was  lodged  in  Court, 
Administration  of  the  estate  of  K.,  with  the 
will  annexed,  was  granted  to  A.  in  Ireland,  who 
had  been  appointed  by  the  Australian  adminis- 
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LANDS  CLAUSES  ACTS— COSTS— continued. 
trator  his  attorney  for  the  purpose  of  taking 
out  administration  in  this  country  and  to  collect 
the  assets  and  property  of  K.  Estate  duty  was 
paid  by  ^.  on  the  unsold  real  estate  of  K., 
the  fund  in  Court  as  representing  the  premises 
oompulsorily  purchased  and  some  book  debts 
due  to  the  deceased.  On  the  application  of  A. 
it  was  ordered  that  the  money  in  Court  should 
be  paid  out  to  him,  and  that  the  urban  district 
council  should  pay  all  costs  properly  and  neces- 
sarily payable  : — Held,  that  the  costs  of  the 
power  of  attorney  from  the  Australian  adminis- 
trator, the  costs  of  the  grant  of  administration 
in  Ireland,  and  the  portion  of  the  estate  duty 
applicable  to  the  purchase -money  of  the  land 
compulsorily  taken  were  properly  payable  by 
the  urban  district  council.  Ex  parte  Lurgan 
Urban  District  Covncil ;    In  re  Kearns 

M.  R.,  [1902]  1 1.  R.  157 

LANDS  CLAUSES  ACTS. 

50  I.  L.  T.  R.  65 

See  Solicitor— Bill  of  Costs.    79. 

Arrears  of  rent — Payment  out  of  Court 

[1912]  1  I.  R.  498 
See  Lands  Clauses  Act — Compensation.    3. 

■ Costs  of  conveyance — Registration,  under 

Local  Kegistration  of  Title  Act,  of 
vendor's  title  [1895]  1  I.  R.  297  ; 

29  I.  L.  T.  R.  53 
See  Land  Registry.    50. 

Costs — Taxation — Certiorari 

[1905]  2  I.  R.  121 
See  Solicitor— Bin  of  Costs.    120. 

Disentailing  deed — Costs 

[1906]  1  I.  R.  557 
See  Practice — Payment  out  of  Court.    6. 

Fee-farm  grant — Made  under  Renewable 

Leasehold  Conversion  Act — Nature  of 
estate  of  grantor — ^Whether  "  owner  " 
within  Lands  Clauses  Consolidation 
Act — Liability  of  grantee  for  waste — 
Conversion  of  land  into  oemeterj' 

[1914]  2  I.  R.  1 
See  Fee-farm  Grant.    2. 

Omitted  interest   [1907]  2  I.  R.  310,  317  ; 

41  I.  L.  T.  R.  65 
See  Housing  of  the  Working  Classes  Act. 
3. 

Payment  out  of  Court — Small  amount — 

Tenant-for-life  [1902]  1  I.  R.  6 

See  Land  Clauses  Acts — Compensation. 

10. 

Sale  under — Costs  of  purchaser's  solicitor 

—Scale  fee  [1915]  1  I.  R.  185 

-Sec  Solicitor— Bill  of  Costs.    124. 

Superfluous  lands — Fair  rent 

28  I.  L.  T.  R.  76 
See  Land  Law  Acts— Character  of  Holding. 
91. 

LAPSE. 

Policy  of  insurance        [1897]  1  I.  R.  360 

See  Mortgage  (General).    7. 

■ Specific  legacies — Residuary  gift 

[1900]  1  I.  R.  213 

See  Will— Residuary  Bequest.    4. 


LAPSE — continued. 

Two  residuary  gifts — Words  "  not  herein- 
before disposed  of  "     [1900]  1 1.  R.  342 
See  Will — ^Residuary  Bequest.    7. 

LAPSE  OF  TIME. 

Creditor  claiming  to  follow  assets 

[1904]  1  I.  R.  388 
See  Following  Assets.    1. 

Payment  of  quit  rent  by  persons  not  liable 

—Lost  grant     [1904]  1 1.  R.  474, 480  ; 
38  I.  L.  T.  R.  105,  139 
See  Lost  Grant.    2. 

LARCENY. 

Delivery  of  chattel  under  mistake  as  to 

its  character — Mistake  common  to  both 
parties — Subsequent  fraudulent  appro- 
priation [1895]  2  I.  R.  709  ; 
29  I.  L.  T.  R.  119 
<S'ee  Criminal  Law  (General).    14. 

Order  for  restoration  of  property 

44  I.  L.  T.  R.  135 
See  Justices — Jurisdiction  (Petty  Sessions). 
32. 

Removal  of  fixtures — Damage  to  house — 

Compenfsation  2  N.  I.  J.  R.  253 

See  Malicious  Injuries.    26. 

Summary  procedure — Dismiss  without  pre  - 

judice — Subsequent  prosecution 

[1908]  2  I.  R.  429 
See  Justices — Jurisdiction  (Petty  Sessions).. 
119. 

LATERAL     SUPPORT— House  —  Evidence  — 
Knowledge  [1900]  2  I.  R.  269 

See  Easement.    4. 

LAUNDRESS— Legacy— Domestic  servant 

[1903]  1  I.  R.  525 
See  Will— Words.     10. 

LAWN — Order  of  trustees  to  enter  on  land 

51  I.  L.  T.  R.  182 
See  Practice — Certiorari.    22. 

LEAD — Purchase  of,  by  agent  of  general  dealer 
[1913]  2  I.  R.  205  ;  47  I.  L.  T.  R.  22 
See  General  Dealer.    2. 


LEASE. 


and 


48  I.  L.  T.  R. 
Tenant — Use 


193 
and 


See    Landlord 
Occupation. 
See  Cases  and  References  under  Landlord 
and  Tenant— Lease. 

Arrears  of  rents — Compulsory  purchase 

[1912]  1  I.  R.  498 
See  Lands  Clauses  Acts— Compensation.  3. 

Executor  of  lessee  going  into  possession — 

Measure  of  liability  for  rent — Adminis- 
tration action — Receiver 

[1912]  2  I.  R.  245,  253 
See  Executor — General.    7. 
— —  Implied  covenant  to  accept  renewal 

[1912]  1  I.  R.  156  ;  46  I.  L.  T.  R.  21 
See  Landlord  and  Tenant— Lease.    23. 


(  1265  ) 


DIGEST  OF  CASES. 


(  1260 


LEASE — continued. 

Inconsistent  clauses  in  construction 

4  N.  I.  J.  R.  153 
See  Deed — Construction.   '2. 

Lease  for  CTer  made  prior  to  1860 — Eject- 

ment for  non-payment  of  rent — Bela- 
tion  of  landlord  and  tenant 

[1915]  2  I.  R.  195,  208 
See  Land  Law  Acts — Action  for  Rent.    1. 

Renewal  after  expiration     52  I.  L.  T.  R.  1 

See  Vendor  and  Purchaser — Title.    3. 

Rent — Covenant  running  with  the  land 

[1914]  2  I.  R.  411 
See  Covenant. 

LEASE  FOR  LIVES— Devolution  of 

[1916]  1  I.  R.  302 
See  Estate  pur  Autre  Vie. 

LEASE  OF  HORSE— Reputed  ownership 

[1918]  2  I.  R.  480  ;  52  I.  L.  T.  R.  180 
See  Bankruptcy — Order  and  Disposition. 

10. 

LEASING— Power  of  47  I.  L.  T.  R.  147 

See  Settled  Land  Acts.    1. 

LEAVE  TO  INSTITUTE  PROCEEDINGS— Judg- 
ment— Mortgage  over  £100 

[1918]  1  I.  R.  107 
See  Practice — Courts  (Emergency  Powers). 

2. 

LEAVE  TO  SELL. 

Settled  Land  Act,  1884.  s.  7  (ii)— Costs 

[1907]  1  I.  R.  305 
See  Settled  Land  Acts.    18. 

Tenant-for-life — Trust  for  sale — Bonus 

[1904]  1  I.  R.  492  ;  39  I.  L.  T.  R.  110  ; 
5N.  I.  3.  R.  15 
See  Land  Purchase  Acts— Tenant -for-Lile. 
7. 

LEGACIES — Whether  cumulative   or  substitu- 
tional [1914]  1  I.  R.  158 
See  Will— Substitutional  Gift.    3. 

LEGACY— 

Absolute  gift — Restriction  on  enjoyment — 

Gift  over — Survivors       [1908]  1 1.  R.  1 
See  Will— Absolute  Gift.    30. 

Ademption  in  part      [1901]  1  I.  R.  383  ; 

1  N.  I.  J.  R.  221 
See  Will — Ademption.    4. 

Arrears    of   rent- Settled   and   unsettled 

property  of  testator 

[1909]  1  I.  R.  268 
^See  Will— Words.    7. 

■ Assent  [1896]  1  I.  B.  401 

See  Executor — Powers.    1. 

Breach    of    trust  —  Accruer    of    right  — 

Statute  of  Limitations 

[1907]  1  I.  R.  275,  282 
See  Limitations,  Statute  of— Trusts.    2. 

Charged  on  land 

See  Cases  under  Will— Charge  of  Debts 
(and  Legacies). 


11. 
R.  9 


R.  10; 
R.  34 


LEGACY — continued. 

Charged  on  land — Condition  of  marriage 

with  consent  of  testatrix — Time  for 
raising  charge         ,  [1897]  1  I.  R.  343- 
See  Will— Condition.   11. 

Charged  on  land — Express  trust — Statute 

of  Limitations  [1915]  1  I.  R.  285 

See  Land  Registry.    39. 

See  also  under  Will. 
Charged  on  land — Registration  of  judg- 
ment   mortgage    against    interest    of 
legatee  33  I.  L.  T.  R.  153 

Se^  Mortgage — Judgment  Mortgage. 

Charitable — Support  and  education 

[1907]  1  I. 
See  Charity— Gilt  to.    40. 

Charity 

See  Cases  under  Charity — Gift  to. 

Clear  gift  not  cut  down  by  subsequent 

ambiguous  words      [1910]  2  I.  R.  465 
See  Will— Absolute  Gift.    8. 

Condition    annexed    to    devise — Personal 

liability  of  devisee 
[1901]  1  I.  R.  489  ;  35  I.   L.  T. 
1  N.  I.  J. 
See  Will— Condition.    6. 

Condition — Entering  on  a  calling 

[1899]  1  I.  R.  508 
See  Will— Condition.    4. 

Condition — Keeping    grave    in     repair — 

Moral  obligation — Perpetuity 
[1901]  1  I.  R.  394  ;  35  I.  L.  t.  R.   238 
See  Charity— Gilt  to.    10. 

Conditional  on  legatee  acting  as  trustee 

[1912]  1  I.  R.  272 
See  Will — Confirmation. 

Contingent  [1896]  1  I.  R.  295,  301 

See  Will — Death  Coupled  with  Contingency, 

9. 

Discretion  given  to  executor  as  to  time  and 

mode  of  payment        [1897]  1  I.  B.  290 
See  Will— Absolute  Gift.    12. 

Description  of  legatee — Latent  ambiguity 

[1905]  1  I.  R.  353 
See  Will — Ambiguity.    7. 

Duty  [1896]  1  I.  R.  283 

See  Revenue — Legacy  Duty. 

Erroneous  recital  in  codicil — Residue 

[1896]  1  I.  R.  331 
See  Will — Residuary  Bequest.    5. 

For  education — Gift  over  on  the  death  of 

legatee    under    21  —  Whether    capital 
may  be  resorted  to      [1907]  1 1.  R.  486. 
See  Will— Absolute  Gift.    11. 

Foreign  missions  [1908]  1  I.  R.  228 

See  Charity— Gilt  to.    12. 

General  —  Bank  shares  —  Subdivision  — 

Wills  Act,  1837,  s.  24 

[1909]  1  I.  R.  124 
See  Will — Speaking  from  Death.    1. 

General  or  specific — Will — Context 

[1897]  1  I.  R.  479 
See  Will— Specific  Bequest.    5. 

Gift   of  interest  for  maintenance — Sever- 

ance from  general  personal  estate 

[1894]  1  I.  R.  69 
See  Will— Vesting.    3. 
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LEGACY — continued. 

Gift  over  on  contingency  which  does  not 

happen  [1900]  1  I.  R.  56 

See  Will— Absolute  Gift.     13. 

In  aid  of  school  managed  by  Jesuits 

[1901]  1  I.  R.  394 ;  35  I.  L.  T.  R.  238 
See  Will — Specific  Bequest.    2. 
Insufficiency  of  assets — Compromise — Ex- 
ecutor— Liability  of 
[1901]  1  I.  R.  404  ;  35  I.  L.  T.  R.  169  ; 
1  N.  I.  J.  R.  202' 
See  Executor — Liabilities.    1. 

Interest  on  3  N.  I.  J.  R.  170 

See  Minor. 

In  words  which  would  confer  an  estate  tail 

in    reality — Whether   absolute   gift   or 
for  life  [1907]  1  I.  R.  73 

-See  WiU— Life  Estate.     1. 

Legatee  indebted  to  firm  of  which  testator 

was  a  member        [1912]  1  I.  R.  267  ; 
46  I.  L.  T.  R.  194 
See  Executor  (General).    16. 

Lodgment    in    Court    by   executor — Un- 

warranted— Costs  of  payment  out 

1  N.  I.  J.  N.  126 
See  Release. 

Misdescription  of  fund     [1895]  I  I.  R.  80 

See  Will — Specific  Bequest.    7. 

Misdescription — Railway  shares — Stocit 

[1896]  1  I.  R.  418 
5ee  Charity— Gift  to.     16. 

"  My  house  and  farm  " — Two  holdings 

[1910]  1  I.  R.  297,  300 ;  44  I.  L.  T.  R.  140 

See  Will— Words.     12. 

Of  "  house  furniture  and  whatever  is  in 

the  house" — Money— Words     ejusdem 
generis  [1906]  1  I.  R.  649,  655 

See  Will— Words.    34. 

Of  residue  to  executor — Whether  condi- 

tional on  acting 
[1906]  1 1.  R.  386,  394:  40  I.  L.  T.  R.  109 
See  Executor — General.    5. 

Operation    of    Statute    of    Limitations — 

Whether    from    death    of    testator    or 
twelve  months  after 

[1905]  1  I.  R.  416,  428  ; 
39  I.  L.  T.  R.  Ill,  209  ;    5  N.  I.  J  R.  155,  268 
See    Limitations,    Statute    of — Personal 
Action.    1. 

Payable  out  of  reversionary  fund — Interest 

— From  what  time  payable 
[1907]  1  I.  R.  65;  48  I.  L.  T.  R.  247 
See  Interest  on  Money.    4. 

Payment   of,   in   administration   action — 

Calls    on    shares    held    by    testator — 
LiabiUty  of  legatee     [1909]  1  I.  R.  325 
See  Following  Assets.    2. 

Payment  to  uncertified  bankrupt 

[1899]  2  I.  R.  313.  322 ;  33  I.  L.  T.  R.  42 
See  Bankruptcy— Alter -acquired  Property. 

"  Ready  money  in   bank " — Deposit  re- 

ceipts— Notice  of  withdrawal 
[1897]  1  I.  R.  324 ;  31  I.  L.  T.  R.  35 
See  Will— Words.    30. 

Repair    of   enclosure    round  grave — Per- 

petuity [1901]  1  I.  R,  383 

See  Charity- Gift  to.    23. 


-Real  estate  passing 
[1910]  1  I.  R.  239 


LEGACY — continued. 

"  Residuary  legatee  ' 

to — Context 
See  Will— Words.    32." 

Revocation  [1912]  I  I.  R.  272 

See  Will— Confirmation. 

Satisfaction  of  debt — ^Evidence 

[1896]  1  I.  R.  283 
See  Revenue— Legacy  Duty. 

Specific. 

See  Cases  under  Will — ^Specific  Legacy. 

Specific  [1904]  1  L  R.  155,  519  ; 

38  I.  L.  T.  R.  127 
See  Wm— Ambiguity.    6. 
See  Wm— Words.    3. 

Testamentary    power  —  Appointment    to 

object   on   attaining   twenty-one — In- 
termediate interest 

[1910]  1  I.  R.  280  ;  44  I.  L.  T.  R.  199 
,See  Power — Execution.    29. 

To  be  distributed  as  legatee  thinks  right 

[1905]  1  I.  R.  51  ;  38  I.  L.  T.  R.  252  ; 
5  N.  I.  J.  R.  9 
See  Secret  Trust.    2. 

To  EneUsh  charity  [1910]  1  L  R.  20 

See  Charily — Charitable   Donations   and 
Bequests  Act.    7. 

To  executor — ^Implied  trust  for  next-of-kin 

[1904]  1  I.  R.  486 
See  Executor — General.    6 

To  grandchildren — Illegitimate  children 

[1906]  1  I.  R.  487 
See  Illegitimate  Children. 
— — ■  To  Irish  Church  Missions 

[1910]  2  I.  R.  251 ;  44  I.  L.  T.  R.  67 
See  Charity— Gift  to.    6, 

To  Monastic  Order — Invalidity 

[1906]  1  LR. 505, 539, 588, 594;  46LL.T.R.209 
See  Charity— Gift  to.    38. 
See  Monastic  Order.    1. 

To  wife  and  children — Power  of  deprivation 

[1910]  1  L  R.  116 
See  Will— Implied  Trust. 

To  wife — Deficiency,  of  assets — Priority — • 

Intention  of  testator — Construction  of 
will  [1897]  1  I.  R.  571 

See  Will— Specific  Bequest.     10. 

Transfer  of  stock  by  executor  to  legatee — 

Stamp  duty  [1905]  2  I.  R.  69 ; 

38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

Trust — Revocation  of  probate — Payments 

[1897]  2  I.  R.  542 
See  Probate      (and      Administration)  — 
Revocation  of  Grant.    4. 

Trust    carried    out    by    Court — Equality 

equity — Illusory  condition — ^Dispensing 
with  performance        [1901]  1  1.  R.  437 
See  WiU— Condition.    21. 

Whether  for  benefit  of  legatee  or  in  trust 

[1907]  1 1.  R.  507,  510;  41  I.  L.  T.  R.  155 
See  Trust.     1. 

LEGACY  DUTY. 

See  Revenue— Legacy  Duty. 

Direction  to  pay  legacy  free  of — ^Whether 

covers  succession  duty     [1914]  1 1.  R.  76 

See  Charity— Gift  to.    33. 
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LKGAL  ESTATE. 

48  I.  L.  T.  R.  87 

<Sce  Vendor  and  Purchaser— Title.    7. 
— -  Executor — ^Realty — Power  of  sale 

[1905]  1  I.  H.  269  ;  5  N.  I.  J.  R.  30 

See  Executor — Powers.    3. 

Mortgage— Title-deeds    [1907]  1  I.  R.  157 

See  Priority.    5. 

Outstanding— Deed  of  charge — Ejectment 

by  mortgagee  1  N.  I.  J.  R.  13 

See  Mortgage  (General).    16. 

Outstanding — Ejectment 

11904]  2 1.  R.  357, 360  ;  37  I.  L.  T.  R.  95, 101 
See  Land — Action  lor  Recovery  ol.    11. 

Outstanding    in  prior  mortgagee — Eject- 

ment by  puisne  mortgagee 

[1904]  2  I.  R.  357,  360  ; 
37  I.  L.  T.  R.  95.  101  ;  3  N.  I.  J.  R.  137,  236 
See  Mortgage  (General).    17. 

LEGATEE. 

Bequest  of  residue  to  "  the  several  legatees 

other  than  charitable  legatees  herein- 
before named  " — Non-charitable  legacy 
given  by  subsequent  clause  in  will — 
Right  of  such  legatee  to  share  of 
residue  [1914]  1  I.  R.  76 

See  Charity— Gift  to.    33. 
IMisdescription  [1904]  1  L  R.  98 

See  Will— Ambiguity.    8. 

MisdescriDtion — Correction — Probate 

[1908T  2  L  R.  370  ;  42  L  L.  T.  R.  151 
See  Probate  (and  Aiiministration)— Grant 
of  Probate.    19. 

Mortgagee — Claim  on  testator's  covenant — 

FoUowins  assets  [1904]  1  I.  R.  388 

See  Following  Assets.    1. 

Whether  includes  devisee  [1914]  1  I.  R.  76 

See  Charity— Gift  to.    33. 

LEGITIMACY. 

[1904]  1  I.  R.  434 

See  niegitimacy. 

Collateral  issue  in  administration  action — 

Decree  28  I.  L.  T.  R.  64  ; 

[1894]  1  I.  R.  274,  298 
See  Estoppel,    l.t. 

LESSEE — Judicial  tenant — Labourers  (Ireland) 
Order,  1910  45  I.  L.  T.  R.  148 

See  Solicitor— BiU  of  Costs.    78. 

LETTERS. 

Copies  of — Refusal  to  discover — Further 

affidavit  2  N.  I.  J.  R.  23 

See  Practice — ^Discovery.    13. 

Leading  up  to  equitable  mortgage 

[1902]  1  L  R.  23,  25  ;  36  I.  L.  T.  R.  49  ; 
2  N.  I.  J.  R.  49  ;  3  N.  L  J.  R.  309 
See  Mortgage— Equitable  Mortgage.    3. 

Taxation  of  costs  30  I.  L.  T.  R.  54 

See  Solicitor— Bill  of  Costs.     149. 

■ Taxation  of  costs  31  I.  L.  T.  R.  151 

See  Solicitor— Bill  of  Costs.    81. 
Whether   constituting   a   concluded   con- 
tract— Sale  of  goods — Quotation 

[1905]  2  L  R.  617 
See  Contract.    1 


LEVEL  CROSSING. 

Gates  50  I.  L.  T.  R.  37 

See  Railway— Level  Crossing.    I. 

light  railway-  Gates     [1900]  2  I.  R.  341  ; 

34  I.  L.  T.  R.  51 

See  Tramways  (Ireland)  Acts.    3. 

Railway  —  Accommodation  works — Agri- 

cultural user  of  land — Change  of  con- 
dition— Opening  quarry — Traction  en- 
gine [1897]  1 1.  R.  587,  602 
See  Railway— Level  Crossing.    2. 

Railway — Unreasonable  and  negligent  de- 

lay in  opening  gates — Obstruction  of 
highway  [1895]  2  I.  R.  555 

See  Highway.     12. 

LEVY — On    holding    of    applicant — MaUcious 
injury  35  I.  L.  T.  R.  203 

See  Malicious  Injury.    52. 

LIABILITY. 

Carrier  by  sea — Contract  limiting 

29  I.  L.  T.  R.  30 
See  Carrier,    i. 

Carrier— WiHu]  misconduct   [1901  ]  2 1.  R.  13 

See  Carrier.     6 

County  council  —  Contractor  —  Repair  of 

guard  wall         [1905]  2  I.  R.  415,  542  ; 
5  N.  I.  J.  R.  179,  280 
See  Negligence.     13. 

Executor. 

See  Cases  under  Executor — Liability. 

Innkeeper — Deposit  of  valuables  for  safe 

custody  [1898]  2  I.  R.  92 

See  Innkeeper.    2. 

Master  and  servant. 

See  Master  and  Servant— Master's  Liability. 

NegUgence    of    stevedore  —  Master    con- 

tinuing voyage  notwithstanding  list 

[1906]  2  I.  R.  12,  52 
See  Ship— Cargo.    2. 

Principal  and  surety. 

See  Principal  and  Surety— Liability. 

Railway. 

See  Railway— Liability. 

Solicitor. 

See  Solicitor — Liability. 

Tithe  rentcharge. 

See    Cases    under    Tithe    Rentcharge — 
Liability. 

Trustee— Contract  [1895]  2  I.  R.  337 

See  Trustee — Liabilities. 

Trustee — Tenant  for-Ufe   of     leaseholds — 

Duty  to  insure  [1897]  1 1.  R.  170 

See  Tenant -for-Life  and  Remainderman.  9. 
See  Defamation — Libel.    13. 

LIBEL. 

48  I.  L.  T.  R.  1 

See  Defamation— Libel. 

Criminal  information      17  I.  C.  L.  R.  584 

iSee  Criminal  Law — General.    5. 

Defence  of  fair  comment  and  j  ustification — 

Interrogatories — Information  on  which 
defamatory  statement  founded — Names 
of  informants  46  I.  L.  T.  R.  77 

See  Practice— Discovery.     34. 
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LIBEL — contitmed. 

Evidence  — •  Photograph — Comparison  of 

handwriting  [1908]  2  I.  R.  19i  ; 

38  I.  L.  T.  R.  23 
See  Photograph. 

Pair  comment — Privilege  —  Innuendoes — ■ 

Findings  of  jury — Inconsistency 

[1908]  2  L  R.  521,  581 
See  Practice — New  TiiaL    6. 

Interrogatories  asking  for  names  of  infor- 

mants [1918]  2 1.  R.  411,  420  ; 

52  L  L.  T.  R.  26, 185 
See  Practice — Discovery.    15. 

Joint  dependants  47  I.  L.  T.  R.  294 

See  Practice — Discovery.    35. 

Newspaper — Serious  cause  of  action 

2  N.  I.  J.  R.  47 
See  Practice— Remitting.    41. 

Particulars  [1910]  2  I.  R.  166,  171  ; 

43  I.  L.  T.  R.  253 
See  Practice — Particulars.    12. 
Procedure — Leave  to  commence  proceed- 
ings— "  Falsely     and     maliciously  " — 
"  Knowing  it  to  be  false  " — 6  &  7  Vict., 
L-.  96,  ss.  4,  5 — Two  libels — Severable 
1  N.  I.  J.  R.  281 
See  Criminal  Law — General.     16. 

LICENCE. 

1.  Charge  on  —  Bights  to  receive  beer — 

Output  of  Beer  (Restriction)  Act,  1916  (6  <fc  7  Geo. 
v.,  c.  26),  s.  5.]  Licence  holders  have,  under 
section  5  of  the  Output  of  Beer  (Restriction)  Act, 
1916,  certain  rights  to  obtain  beer.  A  licence- 
holder  who  became  bankrupt  had  rights  under 
the  said  section.  These  rights  were  from  time  to 
time  sold  by  the  assignees  in  bankruptcy,  and 
the  proceeds  brought  into  the  bankruptcy  matter. 
Chargeants,  whose  charges  were  well  charged  on 
the  licence  and  licensed  premises,  having  claimed 
that  their  charges  were  also  well  charged  on  the 
proceeds  of  the  sale  df  these  rights  : — Held,  that 
the  charges  did  not  extend  to  such  proceeds,  but 
Semhle,  on  a  sale  of  the  licence  and  licensed  pre- 
mises, the  charges  extend  to  the  proceeds  of  the 
sale  of  rights  accruing  subsequent  to  the  sale  of 
the  licensed  premises.     In  re  Carr 

K.  B.,  [1918]  2  I.R.  448 

2.  Revocation — Assignment  of  subject- 
matter  to  which  attached — Refusal  hy  assignee  to 
continue  licence — Breach  of  contract  by  licensor — 
Licensee's  right  of  action  against  licensor — 
Demise  or  license — Easement  in  gross — Qualifica- 
tion to  doctrine  of  Tulh  v.  Moxhay.']  By  an  agree- 
ment, not  under  seal,  entered  into  on  the  lat  July, 
1913,  between  the  defendant,  described  therein 
as  "  the  licensor,"  and  the  plaintiffs,  described  as 
the  licensees,"  the  defendant  gave  to  the  plain- 
tiffs permission  to  affix  posters  and  advertise- 
ments to  one  of  the  walls  of  a  picture  house  pro- 
posed to  be  erected  on  his  property  by  a  company 
about  to  be  formed,  for  a  term  of  four  years, 
from  the  1st  November,  1913,  or  the  first  day  the 
picture  house  should  be  opened  for  business,  at 
a  rent  of  £12  per  annum.  The  agreement  pro- 
vided that  the  licensor  should  not,  while  the 
agreement  remained  in  force,  permit  any  other 
person  to  affix  advertisements  to  the  said  walls. 


LICENCE — continued. 

and  would,  if  required  by  the  licensees,  take  pr6- 
ceedings  against  any  person  who  might,  during 
the  continuance  of  the  licence,  affix  any  adver- 
tisements to  the  said  walls.  An  agreement  for 
a  lease  of  the  site,  dated  the  29th  August,  1913, 
and  made  between  the  defendant  and  a  trustee 
for  the  picture  house  company,  provided  that  the 
defendant  should  assign  to  the  trustee  for  the 
company  his  interest  under  the  agreement  of  the 
1st  July,  and  that  the  trustee  should,  as  soon  as 
the  company  should  be  registered,  obtain  the 
ratification  by  the  company  of  the  said  agreement. 
On  the  2nd  September,  1913,  the  picture  house 
company  was  registered,  with  articles  of  associa- 
tion containing  a  provision  for  carrying  the 
agreement  of  the  29ith  August  into  effect ;  and 
at  a  meeting  of  the  directors  on  the  13th  Sep- 
tember, 1913,  the  agreement  of  the  29th  August 
was  ratified  and  adopted.  On  the  same  day  the 
lease  from  the  defendant  to  the  picture  house 
company  was  executed.  It  contained  no  re- 
ference to  the  agreement  of  the  1st  July.  The 
picture  house  company  having  refused  the  per- 
mission granted  by  that  agreement,  the  licensees 
brought  an  action  for  damages  for  breach  of  con- 
tract against  the  licensor : — Held,  by  the  Court 
of  Appeal,  affirming  the  decision  of  the  King's 
Bench  Division,  that  the  agreement  was  for  a 
licence  to  continue  for  four  years,  and  did  not 
operate  as  a  demise  of  any  interest  in  land,  and 
that  as  the  defendant,  by  the  execution  of  the 
lease  to  the  picture  house  company,  had  put  it 
out  of  his  power  to  fulfil  his  obligations  under  the 
agreement,  there  was  a  breach  of  contract  by  him 
for  wliich  an  action  lay.  Held  also,  that  there 
was  no  obligation  on  the  picture  house  com- 
pany to  give  effect  to  the  agreement.  An  ease- 
ment must  be  connectd  with  a  dominant  tene- 
ment. There  cannot  be  an  easement  in  gross. 
The  doctrine  of  TulTc  v.  Moxhay,  2  Ph.  774,  that 
an  assignee  of  land,  taking  with  notice  of  a 
restrictive  covenant,  is  bound  in  equity  by  such 
covenant,  does  not  apply  if  the  covenantee  is  not 
in  possession  of  or  interested  in  land  for  the 
benefit  of  which  the  covenant  was  entered  into. 
Decision  of  the  Court  of  Appeal  affirmed.  King 
V.  David  Allen  &  Sons  Billposting,  Ltd. 

K.  B.,  [1915]  2  I.  R.  213  ;  App.  448  ; 
H.  L.,  50  I.  L.  T.  R.  160 

48  I.  L.  T.  R.  8.  lAnd  1916,  2  A.  C.  54] 

See  County  Court — Jurisdiction.    10. 
48  I.  L.  T.  R.  245 

iS'ee  Motor  Car.     1 . 

Application  for — Form  of 

49 1.  L.  T.  R.  80 
See  Hackney  Carriage. 

Boats  plying  for  hire — Statutory  powers 

of  Harbour  Commissioners — Vkra  tires 
[1894]  2  I.  R.  384 
See  Harbour.    1. 

Covenant  as  to,  in  lease — Death  of  lessee — 

Refusal    of    executrix    to    carry    on 
business — Surrender — Loss  of  licence 
[1904]  2  I.  R.  218  ;  37  I.  L.  T.  R.  246  ; 

4  N.  I.  J.  R.  aoa 

See  Landlord  and  Tenant— Lease.    39. 
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LICENCE—^ 

• Dog — Acquisition  of  unlicensed  after  31st 

March  [1905]  2  I.  R.  367 

See  Dog.     2. 

Draft-net  for  eels — Tender  of  maximum 

duty  [1906]  2  I.  R.  219.  244 

See  Fisheries  Acts.    5. 

Fixed  net — Calendar  year 

[1897]  a  I.  R.  292 
iSee  Fisheries  Acts.    15. 

General  dealer  [1906]  2  I.  R.  6  ; 

40  I.  h.  T.  R.  33 
See  General  Dealer.    S. 
— —  Hotel — New  lease — Graft 

[1907]  1 1.  R.  212 
See  Graft.    2. 

Indorsement  of  conviction — Sale  of  intoxi- 

cating liquor  to  child 
[1904]  2  I.  R.  587  ;  37  I.  L.  T.  R.  120 
See  Licensing  Acts — Offences.    26. 

New — Adjoining  premises 

37  I.  L.  T.  R.  156 ;  3  N.  I.  J.  R.  265 
See  Licensing  Acts — Licensing  Certificate. 
25. 

New — ^Pending  application 

3  N.  I.  J.  R.  251 
See  Licensing  Acts — Ucensing  Certificate. 
28. 

New — Six-day  licence 

37  I.  L.  T.  R.  115  ;  3  N.  I.  ,T.  R.  302 
See  Licensing  Acts — Licensing  Certificate. 
27. 

Public-house — Sale — Indorsement  of  certi- 

fied copy  [1908]  1  I.  R.  350 

See  Public -house. 
— —  Publican's — Extent  of — Bar   in   yard    of 
licensed  premises        [1910]  2  I.  R.  175 

See    Licensing    Acts — Licensing    Certifi- 
cate.   60. 

To  enter  and  retake  49  I.  L.  T.  R.  205 

See  Hire  Purchase  Agreement.    3. 

Substitution  for  existing  Uoence — Increase 

in     population  —  Evidence  —  "  Last 
Census  "  46  1.  L.  T.  R.  76 

See  Licensing  Acts — Licensing  Certificate. 
21. 

To  fish — Licence  to  fish  for  salmon  with 

single  rod — Having  in  possession  two 
rods  in  fishing  order  near  fishing  place 
[1915]  2  I.  R.  72 
See  Fisheries  Acts.    16. 

•  Valuation  of  pubhc-house 

[1905]  2  L  R.  448, 497  ;  38 1.  L.  T.  R.  148  ; 
39 1.  L.  T.  R.  138  ;  4  N.  I.  J.  R.  207  ; 
5  N.  I.  J.  R.  125 
See  Poor  Rate — ^Procedure.    15. 

LICENSED  PREMISES. 

48  I.  L.  T.  R.  159 

See  Parliament — ^Franchise.    133. 

Surrender — Alterations — 2  Edw.  VII.,  c.l8 

ri905]  2  I.  R.  74,  83  ;  38  I.  L.  T.  R.  67 
See  Licensing  Acts — Licensing  Certificate. 
41. 

LICENSING— Bias— Canvassing    3  N.  I.  J.  R.  259 
See  Justices— Disqualification.    3. 


LICENSING  ACTS— 
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LICENSING  ACTS— CERTIFICATE 
1. Addition  to  licensed  premises.]    The 

owner  of  licensed  premises  applied  for  a  licence 
to  an  extension  of  those  premises  : — Held,  under 
the  particular  circumstances  to  be  virtually  an 
application  for  a  new  licence,  and,  therefore, 
open  to  objections  on  the  ground  of  the  number 
of  licensed  premises  already  existing  in  the 
district.     lie  31'Kenna's  Application 

Q.  S.,  30  I.  L.  T.  R.  164 

2. Adjoining   premises — New  licence — 

Certificate  granted  for  a  new  licence  in  contraven- 
tion of  Act — Refusal  of  Excise  authorities  to 
issue  licence — Mandamus — Form  of  certificate 
under  2  Edw.  VII.,  c.  18.]  A  mandamus 
will  not  lie  to  compel  the  collector  of  Inland 
Revenue  to  issue  an  Excise  licence  for  the  sale 
of  spirits,  in  pursuance  of  a  certificate  granted 
by  the  magistrates  at  Quarter  Sessions,  where 
such  certificate  was  granted  without  juris- 
diction, even  though  the  certificate  is,  on  its 
face,  a  valid  one.  The  Queen  v.  O'Connell 
(20  L.  R.  I.  625)  distinguished.  Qucere — 
Whether,  since  the  passing  of  the  Licensing 
(Ireland)  Act,  1902,  a  certificate  of  the  magis- 
trates granting  a  licence  should  not  show  on  its 
face  that  the  case  comes  within  some  of  the 
exceptions  in  that  Act.  M-  (M'Clinchy)  v. 
Orcer 

K.  B.,  [1904]  2 1.  R.  494  ;  37  I.  L.  T.  R.  156 

3. Alteration  in  premises.]    G.  obtained 

an  assignment  of  certain  licensed  premises  and 
the  licence  attached  thereto,  and  applied  for  a 
transfer  to  him  of  the  licence.  The  assignment 
contained  a  reservation  in  favour  of  the  former 
owner  and  licensee  of  the  room  at  present 
occupied  by  him.  The  Justices  refused  to  grant 
the  certificate  on  the  ground  that  "  the  whole 
of  the  licensed  premises  "  had  not  been  assigned 
to  the  applicant : — Held,  that  the  true  test  was 
not  this,  but  whether  the  licensed  premises,  as 
assigned,  were  substantially  the  same  as  before. 
R.  (Callaghan)  v.  Justices  of  Co.  Donegal 

Q.  B.,  [1898]  2 1.  R.  652  ;  32 1.  L.  T.  R.  96 

4. Application  for  a  transfer — Death  of 

holder — New  licence.]  Where  a  holder  of  a 
licence  dies,  and  the  person  to  whom  the  holder 
bequeathed  the  licensed  premises  and  licence 
obtained  an  interim  transfer,  a  transfer  and  not 
a  new  licence  should  be  applied  for.  Re 
ff Sullivan  Q.  S.,  28  I.  L.  T.  100 

5. Beer  retailer's    certificate —  Annual 

Licensing  Petty  Sessions — Certiorari — Costs — 45 
&  46  Vict,  c.  34,  s.  2.]  A  certificate  for  a 
beer-retailer's  licence  was  granted  by  a  divisional 
magistrate  of  Dublin  out  of  the  Annual  Licens- 
ing Petty  Sessions; — Held,  that  45  &  46 
Vict.,  c.  34,  s.  2,  does  not  apply  to  Ireland,  and 
that  the  certificate    for  a  beer-retailer's  licence 
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could  be  granted  at  Petty  Sessions  other  than 

the  Annual  Licensing  Petty  Sessions.     Ee  Gahill 

Q.  B.,  33  I.  L.  T.  R.  138 

6.  — — .  Bias  of  Justice — Canvassing  and 
treating  of  magistrates — Practice  as  to  receiving 
affidavits  on  the  Crown  side.]  In  order  to  quash 
a  licence  granted  by  magistrates  it  is  enough 
to  show  that  there  is  a  grave  suspicion  that  the 
Bench  has  been  biased,  and  it  is  not  necessary 
actually  to  prove  bias,  or  that  any  single 
magistrate  has  been  corrupted  or  biased.  B. 
(Malone)  v.  Tyrone  Chairman  and  Justices  {Mul- 
grew's  Case  and  O'Neill's  Case) 

K.  B.,  37.  I.  L.  T.  R.  55  ; 
3  N.  I.  J.  R.  177,  259,  365 

7.  Bias  of  Justices — Disqualification  on 

ground  of  interest — Licensing  application — Mem- 
bers of  temperance  association  among  adjudicating 
magistrates — Irish  Licensing  Code  considered — 
Licensing  Sessions  a  Court.]  Licensing  Sessions 
in  Ireland  are  a  Court,  and  not  merely  a  meeting 
of  Justices,  as  in  England.  On  the  hearing  of 
licensing  appUoations  any  Justice  is  entitled  to 
object  and  oppose  the  application  for  the  pur- 
pose of  having  <ill  the  facts  and  cir  cumstances 
brought  before  the  Court  of  which  he  is  a  mem- 
ber. The  mere  fact  of  an  adjudicating  magis- 
trate being  a,  member  of  or  a  subscriber  to  a 
temperance  association  (interested  in  the  sup- 
pression of  intemperance  and  actively  engaged 
in  opposing  licensing  applications,  including  that 
under  the  immediate  consideration  of  the  Court) 
is  not  sufficient  evidence  of  bias  to  disqualify 
him  from  adjudicating  on  the  case.  The  mere 
fact  of  an  adjudicating  magistrate  being  a 
member  of  the  executive  committee  of  the  above 
mentioned  association,  which  committee  has 
special  charge  of  the  opposition  to  licences,  and 
has  passed  a  resolution  to  oppose  this  particular 
licence,  and  does  oppose  it  by  solicitor  and 
counsel  of  its  own  in  the  name  of  a  parishioner 
who  allows  his  name  to  be  used,  is  not  sufficient 
to  disqualify  him  from  adjudicating  ;  as  under 
the  Licensing  Code  he  is  entitled  as  a  magistrate 
to  object  and  oppose  for  the  purpose  of  having 
all  the  facts  before  the  Court.  In  adjudicating 
on  an  application  under  the  Licensing  Act  of 
1902  it  is  not  necessary  for  the  magistrates,  in 
refusing,  to  state  their  reason  or  ground  for  so 
doing.  R.  V.  Howard  ([1892]  2  Q.  B.  368) 
followed.  B,  (Findlater)  v.  Dublin  Becorder 
and  Justices  K.  B.,  37  I.  L.  T.  R.  202 ; 

3  N  I.  J.  R.  354 

8.  Brewer  of  beer  for  sale — Wholesale 

beer-dealer's  licence  —  Certificate  —  Incorporated 
company — Bight  to  obtain  licence — Besidence  of 
company — 27  tfc  28  Vict.,  c.  35,  ss.  3,  4 — 37  <fc 
38  Vict.,  c.  69,  ss.  8,  37 — Certiorari.]  A  company 
of  brewers,  incorporated  under  the  Companies 
Acts,  brewed  beer  in  the  City  of  Cork,  and  had 
a.  depot  for  the  supply  of  it  in  Macroom,  for 
which  they  held  a  wholesale  beer-dealer's  licence. 
Having  built  new  premises  in  Macroom,  they 
apphed  for  and  obtained  in  the  name  of  the 
company,  at  the  Licensing  Sessions  at  Macroom, 
a  certificate  for  a  wholesale  beer-dealer's  Uoenoe 


LICENSING  ACTS— CERTIFICATE— coJifeMMed. 
for  such  new  premises.  Twenty-one  days' 
notice  of  the  application  had  been  given  to  the 
District  Inspector  of  Constabulary  of  Macroom 
district.  On .  an  application  by  the  District 
Inspector  for  a,  writ  of  certiorari  to  quash  the 
order  granting  the  certificate,  on  the  grounds 
that  such  licence  could  not  be  held  by  an  in- 
corporated company ;  that  the  company  had 
not  a  residence  in  Macroom ;  and  that  notice 
of  the  application  should  have  been  served, 
not  on  the  District  Inspector  of  Macroom, 
but  on  the  District  Inspector  of  the  district 
in  which  the  company  resided  : — Held,  by  the 
King's  Bench  Division,  that  an  incorporated 
company  was  capable  of  holding  such  licence, 
and  of  obtaining  a  certificate  for  the  same  in 
its  own  name  ;  that  the  company  had  a  residence 
in  Macroom ;  and  that  service  of  notice  of  the 
application  on  the  District  Inspector  of  Macroom 
was  sufficient : — Held,  by  the  Court  of  Appeal, 
that  section  8  of  the  Licensing  Act,  1874,  does 
not  apply  to  brewers,  and  that  the  certificate 
was  unnecessary  and  valueless.  Certiorari 
refused.  B.  (Cottingham)  v.  Justices  of  County 
Cork  K.  B.,  App.,  [1906]  2  I.  R.  415,  430  ; 

40  I.  L.  T.  R.  143 

9.  ■  Death    of    licensee  —  Agreement    to 

maintain  licensed  character  of  premises — Death  of 
licence  holier — Interruptions  in  course  of  business 
— Executrir — Duties  of — Interim  transfer — 18  tfc 
19  Vict.,  c.  114,  s.  1—37  rf:  38  \icf.,  c.  09,  s.  12 
(1).]  J.  W.  held  certain  licensed  premises  from 
the  plaintiff  under  an  agreement  by  which  he 
was  bound  to  preserve  the  licensed  character  of 
the  premises,  and  on  the  determination  of  the 
tenancy  to  do  all  acts  necessary  to  transfer  the 
then  existing  licence  to  the  landlord  or  bis 
nominee.  J.  W.  died  on  October  2fi,  1902, 
having  by  his  will  appointed  the  defendant  his 
sole  executrix.  She  closed  the  premises  and 
did  not  attempt  to  carry  on  the  business. 
Prior  to  his  death  J.  W.  had  obtained  a  certifi- 
cate of  renewal  of  the  licence  for  the  year  endiag 
October,  1903.  Subsequently  the  licence  duty 
was  paid  by  the  plaintiff  at  the  request  of  the 
defendant.  An  interim  transfer  to  the  defendant 
was  then  endorsed  on  the  licence  on  the  applica- 
tion of  M.,  who  was  acting  on  the  instructions 
of  the  plaintiff,  and  who  had  previously  acted 
as  solicitor  for  J.  W.  The  application  was  made 
without  the  knowledge  of  the  defendant,  who 
was  not  made  aware  of  the  fact,  or  of  what  had 
become  of  the  licence,  until  January  15,  1903. 
On  January  31,  the  defendant  formally  sur- 
rendered the  premises  to  the  plaintiff.  In  an 
action  for  damages  for  alleged  breach  of  contract 
of  the  tenancy,  on  the  assumption  that  the 
Ucenoe  had  been  forfeited,  or  so  prejudicially 
affected  by  the  act  of  the  defendant  in  closing 
the  premises,  as  to  be  incapable  of  transfer : — 
Held,  that,  as  the  defendant  could  not  trade 
with  the  assets  of  the  deceased,  as  executrix, 
without  incurring  a  personal  responsibility, 
which  it  was  clear  she  did  not  desire  to  incur, 
the  temporary  interruption  of  the  trading  which 
ensued,  pending  the  surrender  of  the  premises  to 
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the  plaintiff,  was  consistent  with  an  honest 
intention  to  preserve  the  licensed  character  of 
the  premises,  and  substantiaUy  to  carry  on  the 
publican's  business  during  the  year.  Held  also, 
that,  even  if  the  defendant  had  been  informed 
of  the  interim  transfer,  she  was  not  bound  to 
apply  for  a  licence  in  her  own  name  at  the 
ensuing  Quarter  Sessions.  Held  also,  that  the 
defendant  was  not  bound  to  take  out  an  interim 
transfer  or  a  temporary  licence  in  her  own  name, 
provided  she  acted  with  reasonable  diligence  and 
in  a  reasonable  manner  in  assigning  the  premises 
to  some  proper  person,  and  on  the  completion 
of  the  assignment  was  ready  and  willing  to 
transfer  the  licence,  and  that,  under  the  circum- 
stances of  the  case,  she  had  not  been  guilty  of  a 
breach  of  the  contract  of  tenancy.  Senible,  an 
assignee  in  bankruptcy  of  a  licensed  person  is 
not  bound  to  have  an  interim  transfer  endorsed 
on  the  licence  or  to  carry  on  the  business  in  his 
own  name  for  any  period  whatever.  Brown  v. 
Watson  App.,  37  I.  L.  T.  R.  246 

10.  Effect  ol  certiorari — Spirit  grocer's 

and  beer  retailer^s  licences — No  renewai— Publi- 
can's licence — Quashed — Prior  to  quashing,  appli- 
cation Jor  spirit  grocer's  and  beer  retailer's  licences 
— Mandamus.]     The  applicant,  in  September, 

1900,  obtained  renewal  certificates  for  spirit 
grocer's  and  beer  retailer's  licences,  but  did  not 
renew  them,  and  subsequently  obtained  a  pub- 
lican's licence,  which  was  quashed  on  April  30, 

1901.  On  April  19,  while  the  applicant  was 
still  selling  under  the  pubUoan's  licence,  she 
obtained  a  conditional  order  for  mandamus 
to  the  Commissioners  of  Inland  Revenue  to 
issue  to  her  spirit  grocer's  and  beer  retailer's 
licences  : — Held,  that  the  applicant  on  and  after 
April  30,  1901,  was  entitled  to  demand  a  spirit 
grocer's  licence,  as  the  effect  of  the  order 
quashing  the  invalid  licence  was  not  to  make 
that  void  which  was  formerly  voidable,  but  to 
declare  void  that  which  was  always  so.  The 
Court  expressed  no  opinion  of  the  competencj' 
of  one  person  to  hold  publican's  and  spirit 
grocer's  licences  simultaneously.  B.  (Mulgrew) 
V.  The  Commissioners  of  Inland  Bevenue 

K.  B.,  35  I.  L.  T.  R.  157  ;  1  N.  I.  J.  R.  229 

11.  Equal  division  of  Justices — Applica- 
tion of  Quarter  Sessions — Mandamus — 3  dk  4  Wm. 
IV.,  c.  68,  ss.  2,  4,  5.]  On  an  application  to 
Quarter  Sessions  for  a  publican's  licence,  which 
was  opposed,  the  Justices,  after  hearing  evidence 
on  behalf  of  the  applicant  and  of  the  objector, 
made  an  order  reciting  that  the  Justices  were 
equally  divided,  and  rejecting  the  application  : — 
Held,  that  the  order  was  bad,  not  only  for  not 
stating  the  grounds  of  the  refusal  of  the  applica- 
tion, but  also  because  the  Justices  being  equally 
divided  had  not  adjudicated  on  the  question 
before  them,  and  that  therefore  a  writ  of 
mandamus  should  issue  to  the  Justices  to  hear 
and  determine  the  application.  On  a  similar 
application  the  order  purported  to  be  made  by 
the  Justices  was — "  Bench  equally  divided.  No 
rule."  The  applicant  now  sought  for  a  writ  of 
mandamus  to  the  Justices  to  hear  and  determine 
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the  application,  and  also  for  a  writ  of  mandamus 
to  the  Clerk  of  the  Peace  to  issue  the  certificate 
mentioned  in  section  5  of  3  &  4  Wm.  IV.,  o.  68. 
Held,  he  was  entitled  to  the  former  writ,  but 
not  to  the  latter.  B.  {Crowley)  v.  Justices  of 
West  Cork ;  R.  (M'Intyre)  v.  Justices  of  County 
Donegal  K.  B.,  [1902]  2  L  R.  252  ; 

1  N.  L  J.  R.  85 

12. Eviction     of    licensed    premises — 

Licence  granted  to  landlord — Subsequent  applica- 
tion by  tenant  for  licence  for  premises  in  vicinity — 
Licensing  (Ireland)  Act,  1902  (2  Edw.  VII., 
c.  18),  s.  3.]  A.  was  yearly  tenant  to  B.  of 
certain  licensed  premises,  the  premises  having 
been  licensed  before  the  creation  of  the  tenancy. 
A.'s  tenancy  was  determined  by  notice  to  quit, 
and  he  was  evicted,  and  possession  obtained  by 
B.  P.  applied  for  and  obtained  a  new  licence 
for  the  premises.  A.  subsequently  applied,  under 
section  3  of  the  Licensing  (Ireland)  Act,  1902, 
for  a  new  licence  for  premises  which  he  had  taken 
in  the  immediate  vicinity  : — Held,  by  the  King's 
Bench  Division  and  the  Court  of  Appeal,  that 
there  was  no  jurisdiction  to  grant  such  a  licence 
to  .4.  R.  (Supple)  V.  Chairman  and  Justices 
of  County  Clare 

K.  B.,  App.,  [1907]  2  I.  R.  299,  309  : 
40  I.  L.  T.  R.  238,  260 

13.  Exemption  order — Accommodation  of 

persons  attending  fairs  and  markets — Selling  in- 
toxicating liquor  to  general  public  —  Form  of 
exemption  order  —  37  tfc  38  Vic'..,  c.  69,  s.  11.] 
(1)  An  exemption  order  granted  under  section  11 
of  the  Licensing  Act,  1874,  enables  a  publican 
to  sell  to  the  public  in  general.  (2)  It  is  open 
to  the  magistrates'  to  limit  the  sale  of  intoxicating 
liquor  under  such  order  to  a  particular  class  of 
persons,  but  such  limitation  must  be  explicitly 
stated  in  the  order.  (3)  An  exemption  order 
must  show  jurisdiction  on  its  face,  and,  there- 
fore, the  Justices  must  recite  in  such  order  that  it 
"  has  been  proved  to  their  satisfaction  that  it  is 
necessary  or  desirable  .  .  .  for  the  accommoda- 
tion of  a  considerable  number  of  persons  attend- 
ing a  public  market  or  fair,  or  following  any 
lawful  trade  or  calling,"  to  grant  an  exemption 
order.  Gamble  v.  Greene    K.B.,  44  I.  L.  T.  R.  14 

14. Extension  of  licence.]    There  can  be 

no  application  under  the  Licensing  Acts  for 
"  an  extension  of  a  licence."  The  proper  appli- 
cation to  be  made  is  for  a  new  licence.  Be 
Dunne  Q.  S.,  32  I.  L.  T.  52 

15. "  Hotel  "  licence— JVamfter  of  apart- 
ments.] Upon  an  application  for  an  hotel 
licence,  under  2  Edw.  VII.,  c.  18,  o.  2  (2),  it 
appeared  that  the  premises  in  question  had  been 
known  as  the  "  Eossclare  Hotel,"  and  had  been 
built  about  forty  years  ago,  and  carried  on  as  a 
fully  licensed  hotel  for  some  years,  but  subse- 
quently the  licence  was  allowed  to  lapse,  and  the 
house  had  been  carried  on  as  a  sanatorium  until 
four  years  before  the  date  of  the  application. 
The  applicant  took  a  lease  of  the  premises, 
which  had  been  vacant  for  four  years,  and,  save 
for  occupation  of  a  caretaker,  they  were  vacant 
and  unfurnished  at  the  time  of  the  application. 
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The  house  contained  ten  apartments  suitable 
for  bedrooms  : — Held  (Johnson,  J.,  dissenting) 
that  the  house  did  not  contain  ten  apartments 
"  set  apart  arid  used  exclusively  for  the  sleeping 
accommodation  of  travellers  "  at  the  date  of  the 
application,  and  the  application  did  not  come 
within  2  Edw.  VII.,  o.  18,  s.  2  (2).  B.  {SaU)  v. 
Fermanagh  Justices  K.  B.,  40  I.  L.  T.  R.  75 

16. Hotel— Right  of  sale  to  the  public— 

"  Public  har."]  The  authority  to  sell  intoxicat- 
ing liquors  conferred  by  a  licence,  under  section  2 
(2)  of  the  Licensing  Act,  1902,  is  not  the  same 
as  that  which  belonged,  before  the  Act,  to  an 
hotel  licence  issued  under  the  provisions  of  the 
Inland  Revenue  Act,  1880.  Unless  the  house 
has,  and  continues  to  have,  no  "  public  bar," 
and  answers,  and  continues  to  answer,  the  other 
descriptions  of  an  hotel  contained  in  the  section, 
the  licence  is  no  protection  to  the  holder  during 
its  currency.  With  respect  to  such  a  licence, 
where  the  house  answers  the  description  speci- 
fied, there  is  no  prohibition  against  sales  to  the 
general  public — that  is  to  say,  to  persons  who 
are  neither  travellers  nor  lodgers  in  the  house 
The  meaning  of  the  expression  "  public  bar  " 
considered.     Quinn  v.  Burlce 

K.  B.,  [1906]  2  I.  R.  94  ;  39  I.  L.  T.  R.  253 

17. Illegal  condition  attached  on  grant- 
ing licence — Payment  of  money  into  Court — 
Writ  of  certiorari.']  A  licence  granted  on  con- 
dition of  the  applicant  lodging  a  sum  of  money 
in  Court  to  extinguish  another  licence  is  void  ah 
initio : — Held  further,  it  is  within  the  juris- 
diction of  the  Court  to  postpone  the  issue  of  the 
writ  until  »  future  date.  R.  {Peacocke)  v. 
DuUin  (Recorder  of)     K.  B.,  37  I.  L.  T.  R.  145  ; 

3  N.  I.  J.  R.  252 

18. Interim  transfer  —  Transfer  by  in- 
terim transferee — 18  <fc  19  Vict.,  c.  114,  s.  1.] 
An  "  interim "  transferee  of  an  excise 
licence  is  a  person  "  duly  licensed  "  within  18  <fc  19 
Vict,  c.  1 14,  s.  1  ;  and  an  assignee  of  his  interest 
in  the  licence  is  entitled  to  apply  at  the  ensuing 
Annual  Licensing  Sessions  for  a  confirmation  of 
such  licence.  R.  (Oates)  v.  Chairman  and 
Justices  of  Co.  Sligo  Q.  B.,  [1901]  2  I.  R.  352  ; 
35  I.  L.  T.  R.  202  ;  1  N.  I.  J.  R.  44 

19.  "  Lease  "  —  "  Expiration  "  —  Parol 

contract  of  tenancy  from  year  to  year  determined  by 
notice  to  quit.]  The  determination  by  notice  to 
quit  of  a  contract  of  tenancy  from  year  to  year 
created  by  parol  is  an  "  expiration  of  a  lease  " 
within  section  .3  of  the  Licensing  (Ireland)  Act, 
1902.  B.  {Wright)  v.  Chairman  and  Justices 
of  the  County  of  Cork 

K.  B.,  [1906]  2  I.  R.  349  ;  40  I.  L.  T.  R.  103 

20.  — I —  "  Licence  "  —  "  Licensed  premises  " 
— Distributive  construction  —  Wine  and  beer 
dealer's  licence  —  Application  for  publican's 
licence.]  The  exception  in  sub-section  (1)  of 
section  2  of  Edw.  VII.,  c.  18,  was  intended  to 
preserve  existing  interests,  and  is  to  be  con- 
strued distributively.  It  does  not  entitle  the 
holder  of  one  kind  of  licence  to  obtain  another 
of  a  different  nature — e.g.,  the  holder  of  a  wine 
and  beer  dealer's  licence  to  obtain  a  publican's 
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licence.  R.  (Collins)  y.  The  Chairman  and 
Justices  of  County  Donegal  ([1903]  2  I.  R. 
533  ;  36  I.  L.  T.  R.  229)  and  R.  (Dorrian)  v. 
Oreer  (3  N.  I.  J.  302)  approved  of.  R. 
(Henderson)  v.  Justices  of  Louth 

App.,  [1911]  2  I.  R.  312  ;  45  I.  L.  T.  R.  8,  73 
3  N.  I.  3.  R.  26 

21. Increase   in  population — Licence  in 

substitution  for  an  existing  licence — Evidence — 
"  Last  Census  "—2  Mdw.  VII.,  c.  18,  ss.  4.  8.] 
F.,  a  publican,  surrendered  a  licence  of  premises 
situate  in  M.  and  applied  at  Licensing  Sessions 
for  a  licence  for  new  premises,  likewise  situate 
in  M.  F.  swore  before  the  Licensing  Justices 
that  in  her  opinion  there  had  been  an  increase 
of  25  per  cent,  in  the  population  of  M.  since 
the  Census  of  1901,  and  supported  her  con- 
tention by  reference  to  new  houses  recently  built 
in  M.  The  population  of  the  town  of  Jf .  in  1901 
was  not  proved  before  the  Justices,  who  made 
an  order  granting  the  licence.  On  an  application 
to  quash  the  order  of  the  Justices  : — Held, 
that  last  Census  "  in  section  8  of  the  Licensing  " 
Act  (Ireland),  1902,  means  the  Census  of  1901. 
That  the  population  of  M.  in  1901  not  having 
been  proved  before  the  magistrates,  they  had 
no  basis  upon  which  they  could  determine 
whether  there  had  been  an  increase  of  25  per 
cent,  in  the  population  of  M.  since  the  Census 
of  1901,  and  that  the  licence  must  consequently 
be  quashed.  B.  (Ganible)  v.  Justices  of  West- 
meath  K.  B.,  46  I.  L.  T.  R.  76 

22. Licensed  premises  outside  the  county 

tor  which  the  Justices  were  appointed  and  In 
which  licensee  resided — Jurisdiction  of  Justices — 
37  cfc  38  Vict.,  c.  69,  s.  8—27  <fc  28  Vict.,  c.  35, 
s.  3.]  A.,  residing  in  King's  County,  held  a 
wholesale  beer  dealer's  licence  in  respect  of 
premises  in  Queen's  County.  He  applied  to 
Justices  for  the  King's  County  for  a  certificate 
of  good  character  for  the  purpose  of  the  renewal 
of  the  licence  : — Held,  the  Justices  had  jurisdic- 
tion to  hear  and  grant  the  application.  R. 
(Stuart)  V.  Justices  of  the  King's  County 

K.  B.,  48  L  L.  T.  R.  246 

23. New  licence  —  Licensing    (Ireland) 

Act,  1902  (2  Edw.  VII.,  c.  18),  s.  6— Adjoining 
premises — Quarter  Sessions — Power  of  County 
Court  Judge  to  direct  other  Magistrates  on  point 
of  law.]  The  provisions  in  section  6  of-  the 
Licensing  (Ireland)  Act,  1902,  euabUng  the 
licensing  authority  to  grant  a  new  licence  to 
premises  attached  to  or  adjoining  premises 
licensed  at  the  date  of  the  passing  of  the  Act, 
apply  only  to  the  case  where  the  new  licence 
includes  the  premises  formerly  licensed,  and 
not  to  the  case  of  a  transfer  of  a  licence  from 
set  of  premises  to  another.  Per  Palles,  C.B. : 
Every  Magistrate  at  Quarter  Sessions  is  entitled 
to  form  his  own  opinion  on  a  question  of  law ; 
but  he  would  be  ill-advised  if  he  did  not  follow 
the  law  as  laid  down  by  the  County  Court 
Judge.  R.  (Kennedy)  v.  Antrim  (Chairman 
and  Justices) 

K.  B.,  [1903]  2  I.  R.  671  ;  37  L  L.  T.  R.  130 ; 
3  N.  I.  J.  R.  112 
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24.  New    licence  — ■  Licensing    (Ireland) 

Act,  1902,  s  3 — Suitable  premises  "  in  the  im- 
mediate vicinity  "  of  formerly  licensed  premises — 
Valuation.']  The  exceptions  to  the  Licensing 
Act,  1902,  do  not  enable  a  publican's  licence  to 
be  granted  for  new  premises  built  on  substan- 
tially the  same  ground  as  formerly  existing 
premises,  in  respect  of  which  a  lease  had  expired 
and  a  licence  had  been  extinguished.  Be  The 
Dunleath  Arrris  Q.  S.,  36  I.  L.  T.  R.  184 

25. New    licence  —  Licensing    (Ireland) 

Act,  1902  (2  Edw.  VII.,  c.  18),  <..  6— Adjoining 
premises — Certificate  issued  without  jurisdiction — 
Mandamus  —  Certificate  showing  jurisdiction.l 
The  Court  will  not  grant  a  mandamus  to  compel 
the  excise  authorities  to  issue  a  licence  upon  a 
certificate  which  was  granted  illegally  and  with- 
out jurisdiction.  Under  the  Licensing  (Ireland) 
Act,  1902,  s.  6,  the  licensing  authorities  have 
no  power  to  grant  a  new  licence  for  premises 
separated  by  intervening  houses  from  other 
premises  in  respect  of  which  a  licence  has  already 
been  granted,  even  though  the  applicant  under- 
takes to  surrender  the  old  licence.  Qu^re, 
whether  the  negative  words  "  from  and  after 
the  passing  of  this  Act  no  licences  shall  be 
granted  for  the  sale  of  intoxicating  liquors 
except  in  certain  cases "  do  not  impose  the 
iiecessity  of  showing  jurisdiction  on  the  face  of 
the  certificate,  either  by  describing  the  premises 
as  premises  licensed  within  the  dates  mentioned 
in  the  Act,  or  otherwise  by  bringing  them  within 
the  exceptions  of  the  Act.  R.  (M'Olinchy)  v. 
Qreer  K.  B.,  37  I.  L.  T.  R.  156  ; 

3  N.  I.  J.  R.  265 

26.  New    licence  —  Licensing    (Ireland) 

Act,  1902  (2  Edw.  VII.,  c.  18),  s.  2~Application 
by  spirit  grocer  for  publican's  licence,]  By 
section  2  of  the  Licensing  (Ireland)  Act,  1902, 
after  the  passing  of  the  Act  "  no  licence  shall 
be  granted  for  the  sale  of  intoxicating  liquors, 
whether  for  consumption  on  or  off  the  premises, 
except  (1)  for  premises  which  are  now  licensed, 
or  which  were  licensed  at  any  time  since  the 
1st  dayof  January,  1902": — 5eW,  that  the  words 
"licence  "  and  "  licensed "  must  be  read  dis- 
tributively,  and  that  the  exception  in  question 
did  not  entitle  the  holder  of  a  spirit  grocer's 
licence  to  apply  for  a  publican's  licence.  R. 
(Collins)  V.  Donegal  Chairman  and  Justices 

Q.  S.,  36  I.  L.  T.  R.  184  ; 

K.  B.,  [1903]  2 1.  R.  533  ;  36 1.  L.  T.  R.  229  ; 

3  N.  L  J.  R.  26 

27,  New  licence — Licensing  Act,  1920 — 

Jurisdiction  to  entertain  an  application  for  a 
licence  to  close  at  11  p.m.  in  substitution  for  one 
closing  at  10  p.m.]  Under  the  Licensing  Act, 
1902,  the  licensing  authority  has  jurisdiction  to 
entertain  an  application  by  a  publication  for  a 
licence  closing  at  11  p.m.,  where  the  applicant 
already  holds  a  licence  closing  at  10  p.m.  ;  and 
there  is  not  such  a  difference  between  these 
licences  as  to  exclude  the  applicant  from  the 
benefit  of  2  Edw.  VII.,  u.  18  s.  2  (1).  Re 
R.  (Dorrian)  v.  Greer 

Q.  B.,  37  I.  L.  T.  R.  115  ;  3  N.  I.  J.  R.  302 
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28. New  licence — Licensing  Act,  1902 — 

Pending  litigation.]  B.  applied  at  the  annual 
Licensing  Sessions,  1901,  for  a  certificate  neces- 
sary to  obtain  a  publican's  licence.  The  magis- 
trates being  equally  divided,  the  application 
was  adjourned  to  next  Licensing  Sessions  (1902), 
when  it  was  granted : — Held,  that  the  magis- 
trates had  no  jurisdiction  to  grant  the  licence, 
as  "  pending  litigation  "  was  not  within  the 
exceptions  in  the  Licensing  (Ireland)  Act,  1902, 
which  had  come  into  force  in  the  interval 
beween  the  applications.  R.  (O'Leary)  v.  Justices 
of  Kerry  K.  B.,  3  N.  I.  J.  R  251 

29.  — —  New  licence — Provisional  valuation 
3  cfc  4  Wm.  IV.,  c.  68,  s.  5—2  Edw.,  VII.'c.  18,  ss. 
3,  5.]  To  satisfy  section  H  of  the  Licensing  (Ire- 
land) Act,  1902,  on  application  for  new  licences 
a  complete  and  effective  valuation  of  the  premises 
proposed  to  be  licensed,  and  one  which  could  be 
made  the  basis  of  rating,  must  be  produced  to 
the  Licensing  Sessions,  and  a  valuation,  though 
issued  from  the  ofSce  of  the  Commissioner  of 
Valuation,  which  purports  on  its  face  to  be  pro- 
visional only,  is  not  sufficient.  R. 
(Harrington)  v.  Justices  of  Roscommon 

App.,    [1913]  2  I.  R.  332  ;  47  I.  L.  T.  R.  110 

30.  New   licence — Tenancy   in   licensed 

premises  determined — "  Licence  extinguished  or 
surrendered  " — "  Premises  in  immediate  vicinity  " 
— Jurisdiction — 2  Edw.  VII.,  c.  18,  ss.  2  and  3.] 
B.  was  yearly  tenant  of  certain  premises  in 
respect  of  which  she  held  an  ordinary  seven-day 
publican's  licence.  The  premises  had  been 
licensed  since  1902.  B.'s  tenancy  was  de- 
termined by  a  notice  to  quit,  which  expired 
on  April  11,  1906,  She  refused  to  hand  over 
her  licence  to  the  landlord,  and  did  not  actually 
give  up  possession  of  the  premises  till  July, 
1906,  On  June  6,  1906,  she  applied  for  and 
obtained  an  interim  licence  in  respect  of  certain 
other  premises  in  the  immediate  vicinity  of 
those  which  she  had  received  notice  to  quit. 
On  that  occasion  she  handed  over  her  old 
licence  to  the  Clerk  of  the  Peace,  in  whose 
custody  it  remained.  When  the  duty  on  this 
interim  licence  was  paid,  credit  was  given  for  a 
proportionate  part  of  the  duty  paid  in  respect  of 
the  old  licence.  At  the  Annual  Licensing 
Sessions,  on  Oct.  10,  1906,  B.  obtained  a  certi- 
ficate confirming  the  licence  granted  to  her 
on  June  6.  On  the  same  date  a  certificate  was 
granted  to  O'N.,  enabling  him  to  obtain  a 
licence  in  respect  of  the  premises  of  which  B. 
had  been  tenant,  and  which  were  then  held 
by  O'N.  as  tenant  of  M'K.  The  applications 
were  heard  in  alphabetical  order : — Held,  that 
there  was  no  jurisdiction  under  the  Licensing 
(Ireland)  Act,  1902,  s.  3,  to  grant  a  certificate, 
confirming  the  interim  licence  granted  to  B.  R, 
(Supple)  V.  Glare  JJ.  (40  I.  L.  T.  R.  238  and  260, 
[1907]  2  I.  R.  299),  followed.  R.  (Rigg)  v. 
Tipperary  JJ.  App.,  41  I.  t.  T.  R.  152 

31. New  licence  for  premises   forming 

portion  of  premises  licensed  at  passing  of  Act— 
Licensing  (Ireland)  Act,  1902  (2  Edw.  VII.,  c.  18), 
s.  2,  sub-s.  1.]  At  the  time  of  the  passing  oi  the 
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Licensing  (Ireland)  Act,  1902,  and  up  to  the  year 
1905,  J.  held  a  publican's  licence  in  respect  of 
two  adjoining  houses,  both  houses  being  included 
in  the  one  licence.  One  of  these  houses  was 
held  by  J.  as  tenant  of  N.  In  1905  J.  sur- 
rendered this  house  to  N.,  and  obtained  a 
renewal  of  the  licence  in  repsect  of  the  other 
house.  N.  having  subsequently  applied  for  a 
certificate  for  a  new  licence  in  respect  of  the 
house  surrendered  to  him  : — Held,  that  there 
■was  no  jurisdiction  to  grant  such  certificate. 
R.  (Croghan)  v.  Chairman  and  Justices  of  Go. 
Mayo  K.  B.,  [1907]  2  I.  B.  474  ; 

40 1,  L.  T.  R.  227 

32. New  licence  in  place  of  old  licence 

-for  other  premises — Circumstances  to  be  con- 
sidered,] In  the  grant  of  a  licence  in  lieu  of  an 
existing  licence  the  interests  and  requirements 
of  the  public  in  the  circumstances  of  the  par- 
ticular case  are  to  be  considered.  Be  Toner 
Q.  S.,  35  I.  L.  T.  R.  217 

33.  Notice    of    application — Description 

of  premises— 3  &   4    Wm.   IV.,   c.   68.]       The 

..Licensing  (Ireland)  Act,  1833,  provides  that 
an  applicant  for  an  excise  licence  certificate 
must  serve  a  twenty-one  days'  notice  in  writing 
of  his  intention  to  apply,  therein  setting  forth 
the  situation  and  place  of  the  house  .  .  . 
specifying  "  the  town,  townland,  parish,  barony, 
half  barony,  and  if  in  a  city  or  town,  the  street, 
square,  lane,  or  other  description  of  place.  .  ." 
S,  served  notice  of  his  intention  to  apply  in 
respect  of  "  his  house  in  Waring-street,  Harry- 
ville,  in  the  town  of  Ballymena  "  (stating  also 
the  parish,  barony,  and  county).  The  applica- 
tion to  Quarter  Sessions  was  refused  on  the 
ground  that  the  name  of  the  "  townland " 
was  not  given  : — Beld,  that  the  description  was 
sufScient,  and  that  mandamus  should  issue  to 
the  Justices  to  hear  the  application,  B. 
{Bogers)  v.  Justices  of  County  Antrim 

Q.  B.,  [1900]  2  I.  R.  388  ;  34  I.  L.  T.  R.  8 

34.  Notice  of  application — Signature  by 

agent— Costs— 3  dk  4  Wm.  IV.,  c,  68,  s.  2— 
17  dk  18  Vict,  c.  89,  s.  9—37  cfc  38  Vict.,  c. 
69,  s.  10.]  The  notice  required  to  be  served  by 
section  2  of  the  3  <fc  4  Wm.  IV.,  c,  68,  need 
not  be  signed  propria  manu  by  the  applicant. 
It  is  sufficient  if  it  is  signed  by  an  agent  author- 
ised by  the  applicant.  B.  (Murphy)  v.  The 
Justices  of  County  Donegal    Q.  B.,  30  I.  L.  T.  R.  6 

35.  Notice    of    application — Mesidence — 

Service  on  wrong  district  inspector — Omission  of 
townland  and  barony — Licensing  Act,  1833, 
3cfe  4  Wm.  IV.,  V.  68,  s.  2—17*  18  Vict.,  c.  89, 
s.  9.]  H.,  an  applicant  for  a  pubUcan's  licence 
resided  in  police  district  K.  She  owned  another 
house  in  pohoe  district  B.  The  two  houses  were 
adjoining,  though  in  different  poUce  districts. 
She  sought  the  Uoence  for  the  house  in  B.  police 
district.  She  had  furnished  and  repaired  the 
latter  house,  and  her  son  and  workmen  had 
occasionally  slept  in  it,  but  she  had  never  slept 
In  it.  She  served  notice  of  application  upon 
the  district  inspector  of  B.  district,  but  not 
upon  the  district  inspector  of  K.  district,  as 
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required  by  17  &  18  Vict.,  c.  89,  s.  9.  The 
house  was  situate  in  the  country,  and  the  notice 
of  application  did  not  set  out  the  townland  or 
barony  in  which  the  house  was  situate,  as 
required  by  3  cfc  4  Wm.  IV.,  o.  68,  s.  2  -.-Held, 
that  the  applicant's  residence  was  not  in  the 
district  in  which  the  proposed  licensed  house 
was  situate,  and  that  as  the  district  inspector 
of  the  district  in  which  she  resided  had  not  been 
served,  the  application  should  not  have  been 
heard  by  the  justices.  Held  also  {per  O'Brien, 
L.C.J.),  that  the  house  being  in  the  country  the 
notice  of  appUoation  was  bad  because  it 
omitted  the  townland  and  barony.  B. 
(Bogers)  v.  Justices  of  Antrim  (34  I.  L.  T.  B. 
8,  57)  distinguished..  B.  (O'Donoghue)  v. 
Justices  of  Cork  County  (E.  B.) 

K.  B.,  45  I.  L.  T.  R.  37 

36.  Persons  following  a  lawful  trade 

Licensed  Premises  in  vicinity  of  such  trade — 
Exemption  Order — 37  <&  38  Vict,  e.  69,  s.  11.] 
Justices  granted  exemption  orders  to  eleven 
pubUcans  of  a  village  near  which  a  fish  curing 
and  packing  industry  was  carried  on.  None 
of  the  public-houses  were  nearer  than  about 
half  a  mile  from  the  curing  and  packing 
station  :- — Held,  that  the  premises  were  in  the 
vicinity  of  the  place  where  the  persons  followed 
their  calhng  of  curing  and  packing  fish,  there 
being  no  nearer  houses  in  which  they  could 
obtain  retreshment.  iJ;  { Yeates)  v.  Justicei 
of  Donegal  K.  B.,  45.  I.L.  T.  R.  158 

37.  Premises  licensed  since  1902 — Can- 
vass of  Justices — Bias  —  2  Edw.  VII.,  c,  18 
«  2  (1.)]  At  the  date  of  the  passing  of  the 
Licensing  Act,  1902,  an  ordinary  publicans' 
licence  was  in  existence  for  a  certain  house 
(house  No.  1)  and  the  upper  portion  of  the 
adjoining  house.  This  licence  was  allowed  to 
drop  in  Oct.,  1903,  since  which  date  no  portion 
of  the  premises  was  licensed.  An  application 
for  a  new  licence  in  respect  to  house  No.  1  alone 
was  made  in  1911,  and  the  licence  was  granted 
by  the  Justices.  Some  Justices  who  had  been 
canvassed  in  favour  of  the  appUcation  for  the 
licence  were  present  on  the  Bench  when  the 
licence  was  granted : — Held,  that  "  premises 
which  are  now  licensed  "  in  2  Edw.  VIZ.,  o.  18 
(i.e.,  on  Jan.  1,  1902),  include  every  portion  of 
such  licensed  premises,  and  that,  "therefore,  a 
licence  might  properly  be  granted  in  respect 
of  house  No.  1  alone.  Held  also,  that  the  mere 
fact  that  a  magistrate  was  canvassed  irrespective 
of  his  own  conduct  was  not  of  itself  proof  of  bias, 
nor  did  it  disqualify  him  from  retaining  his 
seat  on  the  Bench.  B,  (Beirne)  v.  County 
Court  Judge  and  Justices  of  the  County  of  Limerick 
45  I.  L.  T.  R.  215 

38. "  Premises  "—Reduction— ^wrisdic- 

tion  to  grant  new  licence.]  There  is  jurisdiction  in 
the  Quarter  Sessions  under  the  Licensing  (Ire- 
land) Act,  1902  (2  Edw.  VII.,  o.  18),  s.  2  (1),  to 
grant  a  new  licence  for  a  portion  of  the  premises 
licensed  at  the  times  specified  in  the  Act,  pro- 
vided that  the  licensed  business  was  carried  on 
wholly  or  substantially  in  the  portion  for  which 
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the  new  licence  is  reqviired,  such  portion  being 
completely  severed  from  the  remainder  of  the 
premises  and  otherwise  suitable.     Be  Hunter's 
Licence  Q.  S.,  44  I.  L.  T.  B.  220 

39.  Publican's    Meenee— Spirit    dealer's 

licence — Transfer — Suitahility  of  premises,]  A 
trader  may  hold  a  spirit  dealer's  licence,  and 
also  a  publican's  licence,  which  he  uses  in  a 
restricted  way.  Larrib  v.  The  Justices  of  Armagh 
(30  I.  L.  T.  B.  47)  distinguished.  In  re  Jury's 
Application  Q.  S.,  30  I.  L.  T.  B.  172 

40.  Public-house—'"  Structural  separa- 
tion " — Movable  net-work — Sale  of  Intoxicat- 
ing Liquors  (Ireland)  Act,  1906,  s.  2  (6  Edw.  VII., 
c.  39).]  A  wire  net-work,  which  is  constructed  on 
a  wooden  frame  fastened  with  bolts  to  the  walls, 
and  is  of  such  a  character  that  liquor  could  be 
passed  through  it  by  an  expedient,  is  not  a 
"  structural  separation "  within  the  meaning 
of  6  Edw.  VII.,  o.  39.  A  movable  structure 
which  is  dependent  for  its  attachment  and 
detachment  on  the  volition  of  the  publican  and 
his  servants,  and  which  might  be  left  unattached 
through  their  neghgence,  is  not  a  "  structural 
separation."  Per  Gibson,  J. — ^What  the  statute 
contemplates  is  something  structurally  annexed 
to  the  premises,  operating  as  a  permanent  or 
gMoai-permanent  separation.    Toppin  v.  Coleman 

K.  B.,  [1910]  2  I.  R.  200  ;  44  I.  L.  T.  R.  60 
41. Rebuilding  public-house  on  termina- 
tion of  lease — New  licence —  Act  of  1902 — Pre- 
mises licensed  at  passing  of  Act — "  Attached  to  or 
adjoining  " — Practice — Costs  of  Appeal — Court 
of  Appeal  equally  divided.] 

K.  B.,  App.,  [1905]  2  I.  R.  74,  83  ; 
38  I.  L.  T.  R.  67 
See  Licensing  Acts — Transfer.  9. 
42.  ^- — ■  Renewal  of  publican's  licence — Certi- 
ficate  as  to  manner  in  which  public-house  has  been 
■conducted  in  the  past  year — Public-house  closed 
and  no  liquor  sold  therein,  except  on  two  or  three 
days  during  the  year — 11  &  18  Vict.,  c.  89,  s.  11.] 
An  application  was  made  to  the  Annual  Licensing 
Petty  Sessions  on  25th  September,  1902,  on 
behalf  of  E.  P.,  who  was  not  present,  for  a  certi- 
■ficate  to  enable  her  to  renew  a  publican's  Uoenoe 
of  certain  premises,  of  which  she  was  tenant,  and 
which  were  already  licensed  in  her  name.  The 
constabulary  opposed  the  issue  of  the  certificate 
■on  the  grounds  that  the  premises  had  not  been 
conducted  as  a  public-house  for  two-years,  and 
that  there  was  no  stock  of  liquor  therein  during 
the  proceeding  twelve  months.  Evidence  in 
support  of  the  objection  was  given  by  a  police 
sergeant.  No  evidence  to  contradict  it  was 
offered  on  behalf  of  the  applicant,  and  the 
magistrates  refused  the  certificate.  The  appli- 
cant appealed  to  Quarter  Sessions  on  the  13tli 
October,  1902,  and  the  Chairman  and  Justices 
heard  the  evidence  of  the  police  sergeant,  and 
also  of  the  applicant,  who  swore  that  from  22nd 
September,  1902,  to  25th  September,  1902,  and 
from  that  date  on  to  the  date  of  the  appeal,  she 
had  kept  the  premises  open  for  sale  of,  and  had 
.in  fact  sold,  drink,  and  gave  instances  and  par- 


LICENSING  ACTS— CERTIFICATE— conimMei. 
tioulars  of  such  sale.  The  Chairman  and  Justices 
on  this  evidence,  granted  the  certificate.  The 
prosecutor  applied  for  and  obtained  a  conditional 
•order  for  certiorari  to  bring  up  and  quash  the 
order  so  made  at  Quarter  Sessions,  and  the 
applicant  showed  cause  against  the  conditional 
order.  The  King's  Bench  Division  having 
allowed  the  cause  shown  : — Held,  by  the  Court 
of  Appeal,  that  in  order  to  entitle  the  applicant 
to  the  certificate  there  must  have  been  a  con- 
tinuance of  the  trade  in  the  past  year ;  that  in 
the  absence  of  any  explanation  of  the  non-user 
of  the  premises  as  a  public-house  during  the 
greater  part  of  the  year,  the  evidence  of  the  sale 
of  drink  to  a  few  persons  on  the  three  days  before 
the  Licensing  Sessions  was  not  evidence  of 
which  the  Chairman  and  Justices  were  at  liberty 
to  infer  that  the  premises  were  conducted  as  a 
public-house  in  the  year  previous  to  the  Licensing 
Sessions,  and  that  the  conditional  order  for  the 
certiorari  should  be  made  absolute.  R.  (Jones) 
V.  Justices  of  Kerry  (Meagher's  Case)  (31 1.  L.  T.  B. 
47)  overruled.  R.  (Roe)  v.  Justices  of  Ros- 
common K.  B.,  App.,  [1905]  2  I.  R.  101,  112  ; 
37  I.  L.  T.  R.  143,  252  ;  4  N.  I.  J.  R.  76 

43. Renewal    of    publican's    licence — 

Certificate  of  character  pursuant  to  17  &  18  Vict., 
c.  89,  s.  11  — ■  Eviction  of  licensed  premises — 
Transfer  of  mortgage  subsequent  to  date  of  appli- 
cation.] Where  an  application  was  made  to  the 
magistrates  at  the  Annual  Licensing  Petty 
Sessions,  for  the  annual  certificate  of  a  publican's 
good  character  and  orderly  management  of 
licensed  premises,  and  the  application  was 
made  by  J.  M.,  who  had  for  several  years  been 
in  possession  of  the  licensed  premises  in  question, 
but  was  evicted  thereout  six  days  before  the 
application,  and  the  magistrates  adjourned  the 
application  to  the  next  Sessions,  and  where, 
during  the  interval  of  adjournment,  J.  M. 
succeeded  in  getting  a  transfer  of  a  mortgage 
on  the  property  upon  which  the  licensed  pre- 
mises stood,  and  the  magistrates,  upon  hearing 
the  adjourned  application,  granted  the  certi- 
ficate : — Held,  that  the  crucial  date  was  the 
date  of  the  primary  application,  and  J.  M., 
being  then  an  evicted  tenant,  had  no  licence  to 
trade,  and  the  trade  could  not  be  carried  on 
by  him  on  the  premises,  and  accordingly  the 
magistrates  had  not  jurisdiction  to  grant  the 
certificate.     R.  (Baldwin)  v.  Cork  Justices 

K.  B.,  35 1.  L.  T.  R.  55  ;  1  N.  I.  J.  R.  91 

44. Renewal  of    publican's    licence — 

Certificate  of  Justices  as  to  "  the  peaceable  and 
orderly  manner  in  which  such  house  has  been  con- 
ducted in  the  past  year  "  (17  &  18  Vict.,  c.  89, 
s.  11) — Licence  lying  dormant  and  unused  during 
part  of  the  preceding  twelve  months — Undertaking 
given  by  applicant  not  to  use  the  licence,  or  to  use 
same  in  a  limited  manner  only — Obligation  to 
supply  reasonable  refreshment  to  all  comers — 
Certiorari  to  quash  certificate  of  Justices  given  for 
the  renewal  of  publican's  licence.]  D.  &  Co.  held 
a  licence  for  the  consumption  of  intoxicating 
liquors  "  on  and  off "  certain  premises  in 
Monaghan  Street,  Newry,  originally  obtained  by 
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them  in  1890,  on  an  undertaking  then  given  by 
them  to  the  Justices  at  Sessions,  that  they 
would  not  use  the  premises  so  licensed  as  an 
ordinary  public-house,  or  for  the  sale  of  in- 
toxicants on  the  premises.  This  licence  was 
renewed  from  year  to  year  without  objection, 
the  original  undertaking  being  strictly  carried 
out  by  D.  &  Co.,  the  licensed  premises  being 
used  for  storage  and  for  bottling  in  connection 
with  their  main  offices  in  another  street,  where 
they  carried  on  the  business  of  wholesale  wine 
and  spirit  merchants.  In  August,  1895,  they 
opened  the  premises  in  Monaghan  Street,  so 
licensed,  as  a  branch  of  office,  for  the  sale  there- 
from of  wines  and  spirits  to  their  customers. 
At  the  Annual  Sessions  in  September,  1895, 
when  D.  &  Co.  applied  for  a  renewal  of  the 
licence,  Lambe,  a  publican,  living  in  the  same 
street,  objected  (on  notice  previously  given)  on 
the  ground  that  the  premises  had  not  been  used 
during  the  preceding  twelve  months  for  the  sale 
of  intoxicating  liquors  on  the  premises  ;  that 
during  the  few  weeks  they  had  been  open  they 
had  not  been  conducted  in  a  peaceable  and 
orderly  maimer,  as  Z).  &  Co.  had  refused  to 
supply  refreshments  to  persons  requiring  the 
same,  without  just  cause  of  refusal — this  re- 
rerring  to  an  occasion  when  Lambe  had  sent  two 
persons  to  purchase  drink  tor  consumption  on 
the  premises.  There  was  no  objection  by  the 
police.  The  Justices  heard  Lambe's  objection, 
but  granted  the  certificate.  On  motion  to  make 
absolute  an  order  for  a  writ  of  certiorari  to  quash 
the  certificate : — Held,  that  any  member  of  the 
community  may  come  forward  and  object  to  the 
renewal  of  a  publican's  licence ;  that  certiorari 
lies  to  remove  and  quash  as  well  an  order  of 
Justices  granting  such  certificate  as  an  order 
refusing  same ;  that  (following  B.  (Cox)  v. 
Becorder  of  Dublin,  16  L.  R.  I.  424)  such  an 
undertaking  not  to  use  a  publican's  licence,  or 
to  use  same  in  a  limited  manner,  is  ineffectual 
and  void  ;  that  where  premises  licensed  for  the 
sale  of  intoxicating  liquors  have  not  been,  in 
fact,  conducted  as  a  licensed  house  in  the  past 
year,  it  is  not  competent  to  the  Justices  to  grant 
a  certificate  that  they  have  been  "  conducted  " 
in  a  "  peaceable  and  orderly  manner  "  in  that 
period.  Per  Holmes,  J.  :  The  proprietor  of  a 
public-house  licensed  for  the  sale  of  intoxicating 
liquor  on  or  off  the  premises  is  under  no  legal 
obligation  to  supply  reasonable  refreshment  to 
all  comers,  so  that  his  refusal  so  to  do  would 
disqualify  him  from  applying  for  a  renewal  of 
his  certificate,  such  refusal  being,  however,  a 
matter  which  it  is  open  to  the  Justices  to  con- 
sider when  called  on  to  certify  to  the  good 
character  of  the  applicant.  B.  (Larribe)  v. 
Justices  of  Armagh  Q.  B.,  [1897]  2  I.  R.  57  ; 

30  I.  L.  T.  R.  47 

45.  Renewal    of    publican's    licence- 

Certificate  as  to  "  the  peaceable  and  orderly 
manner  in  which  such  house  has  been  conducted 
during  the  past  year "  (17  <fc  18  Vict.,  c.  89, 
s.  11) — Licence  lying  dormant  for  consumption 
"  on,"  but  used  for  consumption  "  off,"  the 
premises — Undertaking  given  by  licensee  not  to 
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use  the  licence,  or  to  use  same  in  limited  manner 
only — Obligation  to  supply  reasonable  refreshment 
to  all  corners.]    D.  <fc   Co.,  large  distillers  and 
wholesale  and  general  family  wine  and  spirit 
merchants,   held  for  many  years  an  ordinary 
retail  Ucenoe  for  consumption  of   spirits   "  on 
or  off  the  premises  "  in  respect  of  their  place 
of  business  in  Belfast;     Upon  their  application 
in  1899  to  the  Justices  of  Petty  Sessions  for  a 
renewal  of  this  licence,  objection  was  made  by 
the  officer  of  police  that  the  premises  had  not 
been  "  conducted  "  as  licensed  premises  in  the 
past  year.     Save  that  some  six  half-glasses  of 
whiskey  had  been  sold  and  consumed  thereon 
there  was  no  evidence  of  any  trade  as  publicans 
being  carried  on  by  the  applicants  of  supplying 
the   public    with   intoxicating   Uquor   for   con- 
sumption on  the  premises ;    but  there  was  evi- 
dence that  a  large  trade  was  done  in  sending 
out  and  delivering  from  time  to  time  to  cus- 
tomers spirits  in  quantities  between  two  gallons 
and   two  ijuarts — a    trade   not   covered   either 
by  applicants'  wholesale  licence  (43  &  44  Vict., 
c.  24,  ss.   102,   104),  or  their  licence  as  spirit 
grocers  (8  &  9  Vict.,  o.   64,  s.   1)  -.—Held,  on 
apphcation  for  a  certiorari  to     quash  the  grant 
of  a  certificate  by  the  Justices,  that   the  pre- 
mises not  having  been  conducted  as  licensed 
premises   for   the   consumption   of  intoxicating 
liquors  on  the  premises  during    the    preceding 
year,  it  was  not  competent  to  the  Sessions  tO' 
grant   a   certificate    as   to    the   peaceable    and 
orderly  manner  in  which  same  had  been  con- 
ducted,   as    licensed   premises,   in   that   period. 
B.    (Cox)  V.  Becorder    of  Dublin    (16  L.  R.  I. 
424)     and   B.     (Lambe)   v.  Justices     of  County 
Armagh  ([1897]   2   I.   R.   67)    applied.     Qumre, 
as  to  the  liability  of  a  licensed  publican  to  supply 
reasonable    refreshments    to  all   comers  ?       B. 
(Morell)  V.  Justices  of  County  Antrim 

Q.  B.,  [1900]  2  I.  R.  492. 

46.  Renewal    of    publican's    licence— 

Character — Drunkenness  in  Court.]  An  applicant 
for  the  renewal  of  a  publican's  licence  appeared 
at  the  Annual  Licensing  Petty  Sessions  in  a 
drunken  and  riotous  state,  and  had  that  same 
day,  and  before  the  same  bench,  pleaded  guilty 
to  several  charges  of  drunkenness  and  dis- 
orderly conduct : — Held,  that  the  Justices  were 
at  liberty  to  act  (though  no  objection  was 
raised)  on  their  own  knowledge  of  his  character 
so  derived,  and  to  refuse  the  application.  B. 
(Shannon)  v.  Justices  of  County  Carlmo 

Q.  B.,  [1902]  2 1.  R.  142  ;  34 1.  L.  T.  B.  186;^ 
1  N.  I.  J.  R.  20 

47.  Renewal  of  publican's  licence- 
Good  character — Drunk  in  Court.]  Where  an. 
application  was  made  to  make  absolute  a  con- 
ditional order  for  mandamus  directing  the- 
Justices  to  hear  and  determine  the  application 
for  a  certificate  of  good  character,  which  would 
enable  applicant  to  have  his  licence  renewed, 
and  it  appeared  that  the  applicant  had  been 
dnmk  in  the  Court  below : — Held,  that  the 
Justices  properly  refused  the  certificate.  B. 
(Dempsey)  v.  County  Dublin  (the  Justices  of) 

Q.  B.,  34  I.  L.  T.  R.  187,  notfc 
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48. Renewal    ol    publican's  licence. — 

Bight  of  renewal — Conduct  of  business  during  year 
— Insufficiency  of — 17  <fc  18  Vict.  c.  89,  s.  11.] 
Where  the  owner  of  a  public -house,  which  had 
been  allowed  to  fall  into  a  dilapidated  state,  kept 
no  drink  on  the  premises,  but  during  a  couple 
of  hours  once  a  week  sold  drink  on  the  premises 
brought  from  an  adjoining  public-house,  the 
property  of  her  husband : — Held  (Gibson,  J., 
dissenting),  that  the  premises  had  not  been  con- 
ducted a9  a  publichouse  during  the  year  within 
the  meaning  of  the  statute  ;  and  that,  accord- 
ingly, there  was  no  jurisdiction  to  grant  a  certi- 
ficate for  renewal  of  the  licence.  B.  (Qreer)  v. 
O'SuUivan  K.  B.,  52  I.  L.  T.  R.  90 

49. Renewal    of    publican's    licence — 

Interim  transfer — Not  confirmed  at  Quarter 
Sessions.]  Where  an  interim  transfer  has  not 
been  renewed  at  Quarter  Sessions  the  Justices 
can  sign  the  certificate  of  the  transferor  for  a 
renewal.     Be  Potter  P.  S.,  30  I.  L.  T.  505 

50. Renewal    of    publican's    licence — 

Jurisdiction  of  Court  to  restrain  improper  objec- 
tion— Injunction.]  Pending  an  action  for  specific 
performance  of  a  lease  of  licensed  premises,  the 
plaintiff  and  intended  lessee  will  be  restrained 
from  opposing  a  renewal  of  the  licence  by  the 
defendant,  the  plaintiff  having  himself  imder- 
taken  to  protect  the  licence.  M'Entaggart  v. 
Byrne  M.  R.,  30  I.  L.  T.  R.  165 

51.  Renewal    of    publican's    licence — 

Licence  lying  dormant — No  consumption  "  on  " — 
Evidence.]  The  appellants,  who  were  wholesale 
■dealers  in  wines  and  spirits,  had  a  licence  for  the 
sale  of  spirits  on  and  off  the  premises.  On  an 
application  for  a  renewal  certificate,  the  police 
■opposing,  it  was  proved  that  the  yearly  sale  of 
spirits  retail  did  not  amount  to  more  than  £5, 
inclusive  of  Uquor  sold  for  consumption  off  the 
premises : — Held,  that  it  was  not  competent  to 
grant  a  certificate  as  to  the  peaceable  and  orderly 
manner  in  which  the  premises  had  been  conducted 
^'as  licensed  premises"  during  the  previous  year. 
Maclachlan  v.  Mordl       Co.  Ct.,  1  N.  I.  J.  R.  143 

52. •  Renewal    of    publican's    licence— 

Bight  of  renewal — Hou^e  opened  three  days  prior 
to  the  Annual  Licensing  Sessions  —  Evidence 
sufficient  to  justify  the  granting  of  a  certificate — 
Continuous  trading — 17  ib  18  Vict.,  c.  89,  «  11 
—35  <fc  36.  Vict.,  c.  94,  s.  S2— Certiorari— Affi- 
davit— Material  fax>ts — Jurisdiction  of  the  King's 
Bench  to  review  decisions  of  the  Quarter  Sessions 
4irrived  at  in  the  exercise  of  their  appellate  func- 
tions—1»  <fc  19  Vict,  a.  62,  s.  2.]  In  the 
absence  of  an  adequate  explanation  as  to  why 
premises,  in  respect  of  which  a  certificate  has 
been  obtained,  have  not  been  used  as  a  public- 
house  during  the  rest  of  the  year,  the  fact  that 
"they  have  been  so  used  during  the  three  days 
immediately  preceding  the  Annual  Licensing 
^Sessions  is  not  in  itself  sufficient  evidence  as  to 
user  to  justify  the  granting  of  a  certificate. 
The  King's  Bench  Division  has  jurisdiction  to 
review  decisions  of  the  Quarter  Sessions  arrived 
at  in  the  exercise  of  their  appellate  functions. 
B.  (Boe)  V.  Roscommon  Justices  {Prenty's  Case) 
K.  B.,   App.,  37  I.  L.  T.  R.  143,  252 
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53. ■  Renewal    of    publican's    licence — 

Undertaking  to  use  for  purpose  of  hotel,  and  not 
otherwise — Violation  of  undertaking — Good  char- 
acter— Condition  for  payment  of  sum  of  money  to 
be  applied  in  extinguishing  another  licence — 
Public  policy.]  An  applicant  for  the  usual 
certificate  of  good  character  to  enable  him  to 
renew  his  licence  in  1901  gave  an  undertaking 
in  open  Court  to  persons  objecting  to  the  grant- 
ing of  the  certificate  that  he  would  remove  a 
pubUc  drinking  bar  which  he  had  opened,  and 
conduct  his  premises  for  the  future  as  a  hotel 
in  accordance  with  an  undertaking  given  to  the 
Recorder  when  the  licence  was  originally 
granted  in  1899.  He  failed  to  remove  the  drink 
bar  or  to  conduct  his  premises  as  he  had  agreed  : 
— Held  (by  the  King's  Bench  Division  and 
Court  of  Appeal),  that  such  conduct  was  evi- 
dence to  sustain  the  decision  of  a,  licensing 
authority,  before  whom  the  application  came 
for  a  certificate  of  good  character  in  the  foUovnng 
year,  that  the  applicant  was  not  of  "  good 
character  "  ■within  the  meaning  of  the  Licensing 
Code.  The  applicant  for  a  new  licence  in  the 
year  1899,  in  consideration  of  same  being 
granted,  paid  into  Court  a  sum  of  £400  to  be 
applied  in  purchasing  and  extinguishing  an 
operative  licence  with  the  approval  of  the  Court, 
and  also  gave  an  undertaking  to  use  the  licence 
for  hot^el  purposes  onlv.  Hdd  (by  the  King's 
Bench  Division),  that  the  undertaking  so  given 
was  void.  The  payment  of  money  by  the 
licensee  ought  not  to  be  made  a  condition  for 
granting  a  Uoenoe  under  the  Licensing  Acts. 
R.  {Bourke)  v.  Dublin  Justices.  R.  (Moriarty)  v. 
the  same  K.  B.,  App.  [1903]  2 1.  R.  429,  440 ; 
37  I.  L.  T.  R.  69  ;  3  N.  I.  J.  R.  130 

54. Renewal     of    publican's    licence — 

User  in  the  past  year — Temporary  cessation  of 
business — Adjonmed  Licensing  Sessions — Date  of 
certificate — Date  of  application  for  renewal — ■ 
User  after  date  of  application.]  Owing  to  the 
nan-letting  of  a  pubUc-house  (licensed  for  many 
years)  the  business  of  a  publican  had  not  been 
carried  on  therein  during  the  year  up  to  the  time 
of  an  application  to  the  Annual  Licensing  Petty 
Sessions  for  a  certificate  for  a  renewal  of  the 
licence.  On  objection  being  taken  (of  which 
notice  had  been  given)  to  the  grant  of  a  certifi- 
cate for  renewal  on  the  ground  of  non-user  of 
the  licence  during  the  past  year  immediately 
preceding,  the  Court  adjourned  the  case  for  a 
week ;  during  the  interval  the  house  was  opened 
as  a  public-house,  and  the  Court,  upon  re- 
assembling, then  overruled  the  objection  on  the 
ground  that  there  had  been,  in  fact,  user,  and 
granted  the  certificate : — Held,  that  there  was 
evidence  of  user  within  the  year,  upon  which 
the  magistrates  could,  in  thefr  dsioretion,  base 
a  certificate  for  the  renewal  of  the  licence. 
Held  also,  that  the  requirement  that  the  house 
should  have  been  conducted  in  a  peaceful  and 
orderly  manner  in  the  past  year  immediately 
preceding  related  to  the  mode  of  conduct  during 
the  period  of  user  in  the  year,  and  not  through- 
out or  during  the  year.  B.  (Jones)  v.  Ths 
Justices  of  County  Kerry    Q.  B.,  31  I.  L,  T.  R.  47 
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55. Renewal    ol    publican's    licence— 

No  husiness  carried  on-^Spirits  (Ireland)  Act, 
1854  (17  cfc  18  Vict.,  c.  89),  n.  U.]  A  pubUcan 
applied  for  a  renewal  certificate  in  respect  of  his 
premises  which  had  not  been  open  and  in  which 
no  business  had  been  done  during  the  past 
year  : — Held,  the  Justices  had  no  jurisdiction  to 
grant  the  renewal  certificate.  S.  (Garherry)  v. 
The  Justices  of  Co.  Louth    K.  B.,  50  I.  L.  T.  R.  84 

56. Renewal    of    publican's  licence — 

Certiorari — Householders'  certificate — Necessity  for 
personal  signature — 3  dh  4  Wm.  IV.,  c.  68,  s.  1— 
37  <fc  38  Vict.,  c.  69,  s.  14.]  The  certificate  from 
householders  as  to  the  character  and  conduct  of 
a  publican's  business  required  by  section  1  of  the 
Licensing  (Ireland)  Act,  1833  (3  &  4  Wm.  IV., 
c.  68),  is  not  an  essential  preliminary  to  the 
jurisdiction  exercised  by  the  Justices  under  sec- 
tion 14  of  the  Licensing  (Ireland)  Act,  1874  (37 
&  38  Vict.,  c.  69),  in  granting  a  certificate  for 
the  renewal  of  a  licence.  Hence,  certiorari  does 
not  lie  to  quash  the  order  and  adjudication  of  the 
Justices  acting  under  section  14  of  the  Licensing 
(Ireland)' Act,  1874,  or  the  certificate  granted  by 
them  for  the  renewal  of  the  hcenoe,  merely  be- 
cause the  certificate  from  the  householders  is 
informal  or  invalid.  Semble,  the  certificate 
required  by  section  1  of  the  Licensing  (Ireland) 
Act,  1833,  must  be  personally  signed  by  six 
householders.  B.  {Moore)  v.  Antrim  Justices 
K.  B.,  ri917]  2 1.  R.  347  ;  51 1.  L.  T.  R.  142 

57.  - —  Renewal  of  spirit  grocer's  licence — 
Absence  of  objection  hy  police — Evidence  taken  by 
magistrates  as  to  the  unfitness  of  the  applicant — 
Refusal  to  grant  a  certificate  as  to  the  good  char- 
acter of  the  applicant  —  Mandamus  —  Effective 
alternative  remedy  by  appeal — Certiorari.]  M. 
applied  to  the  magistrates  at  Petty  Sessions  for 
a  certificate  as  to  his  good  character  and  the 
suitability  of  his  premises,  to  enable  him  to 
obtain  a  spirit  grocer's  licence.  There  was  no 
objection  by  the  police  to  the  application.  Two 
of  the  presiding  magistrates  retired  from  the 
Bench,  and  gave  evidence  of  intoxication  on 
the  part  of  M.  Acting  on  this  evidence,  and 
also  on  the  evidence  of  another  magistrate  who 
happened  to  be  in  Court,  though  not  on  the 
Bench,  the  remaining  presiding  magistrates  re- 
fused to  grant  the  applicant  a  certificate  of 
good  character.  The  appMeant's  solicitor  at 
Petty  Sessions  objected  that  it  was  not  com- 
petent for  magistrates  to  give  up  their  positions 
on  the  Bench  and  become  witnesses,  but  raised 
no  point  as  to  the  absence  of  objection  by  the 
police.  The  applicant  having  moved  the 
Queen's  Bench  Division  for  mandamus  and 
certiorari  to  compel  the  magistrates  to  grant 
him  the  certificate  -.—Held,  by  Sir  P.  O'Brien, 
L.C.J.,  and  Gibson,  J.,  that  there  was  no  juris- 
diction given  by  the  Licensing  Acts  to  the  magis- 
trates enabling  them  to  refuse  a  certificate  of 
good  character  to  an  applicant  seeking  a  spirit 
grocer's  licence,  except  in  cases  where  the 
police  make  an  objection  to  the  issue  of  such 
certificate ;  but  that  the  applicant  was  not 
entitled  to  mandamus,  because  he  had  another 
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effective  rettiedy — viz.,  by  appeal  to  Quarter 
Sessions.  Held,  by  Murphy  and  Madden,  JJ., 
that  a  writ  of  mandamus  ought  not  to  issue  to 
compel  magistrates  to  give  a  certificate  of 
personal  character  which  they  knew  to  be  false. 
Held,  by  the  majority  of  the  Court  of  Appeal, 
Walker  and  Holmes,  L.JJ.  (FitzGibbon,  L.J. 
dissentiente),  that  in  the  absence  of  an  objection, 
by  the  police  the  magistrates  had  no  jurisdiction 
to  refuse  the  applicant  a  certificate  as  to  his  good 
character  ;  that  no  appeal  lay  from  the  decision 
of  the  magistrates  to  Quarter  Sessions,  and  that 
accordingly  the  writ  of  mandamus  should  issue. 
Semble  {per  Walker,  L.J.),  that  in  cases  where 
magistrates  act  without  jurisdiction,  or  in  excess 
of  jurisdiction,  even  though  a  right  of  appeal 
may  exist,  mandamus  may  be  granted  as  a, 
more  appropriate  and  effective  remedy.  Per 
FitzGibbon,  L.J.,  that  the  magistrates  were  not 
bound  to  give  a  certificate  of  good  character 
which  they  knew  would  be  false  to  the  applicant, 
in  the  absence  of  objection  by  the  police ;  that 
an  appeal  lay  to  Quarter  Sessions,  and  afforded 
an  adequate  and  effective  remedy ;  that  if  the 
magistrates  were  directed  to  rehear  the  case, 
an  objection  would  at  once  be  made  by  the 
police,  as  would  have  been  done  at  the  first 
hearing  had  the  point  now  raised  been  suggested 
by  the  appellant,  and  thus  the  remedy  by 
mandamus  would  become  abortive ;  and  that 
for  all  these  reasons  the  writ  should  not  issue. 
S.  {M'Kenney)  v.  Justices  of  Co.  Antrim 

Q.  B.,  App.,  [1901]  2  I.  R.  133,  162 

58  &   59. Renewal   ol   spirit  grocer's 

licence — Beer  Betailers'  and  Spirit  Orocers'  Betail 
Licences  {Ireland)  Act,  1900,  63  &  64  Vict.,  c.  30, 
ss.  1  &  2 — Licensing  Act,  1872,  35  &  36  Vict.,  c. 
94,  s.  82 — Application  for  Justices'  certificate  at 
annual  licensing  sessions — Failure  to  serve  notice 
of  application  on  police  twenty-one  days  before 
the  annual  licensing  sessions — Beerhouses  (Ire- 
land) Act,  1864,  27  cfc  28  Vict.,  c.  35,  s.  4— 
Adjournment  of  application  to  next  Petty  Sessions 
— Licensing  Act  (Ireland),  1874,  37  dk  38  Vict., 
c.  69,  s.  12  (2),  s.  37 — Service  of  notice  on  police 
twenty-one  days  before  the  adjourned .  hearing.'} 
Section  2  of  the  Beer  Retailers'  and  Spirit 
Grocers'  Retail  Licence  (Ireland)  Act,  1900  (2), 
requiring  certificates  to  be  granted  by  Justices 
in  respect  of  spirit  grocers'  licences  at  the 
annual  licensing  sessions  only,  applies  only  to 
certificates  in  respect  to  new  Ucences,  as  defined 
by  section  37  of  the  Licensing  Act  (Ireland), 
1874  (3).  Accordingly  where  the  holder  of  a 
spirit  grocer's  licence,  applying  at  the  annual 
licensing  sessions  ,f or  a  certificate  of  the  Justices 
for  a  renewal  of  such  licence,  omits  to  serve  the 
full  twenty-one  days'  notice  of  such  application 
upon  the  police,  as  required  by  s.  4  of  the  Beer- 
houses (Ireland)  Act,  1864  (1)  (incorporated) 
with  the  Licensing  Act,  1872,  by  section  82  of 
the  latter  Act  (2),  the  Justices,  under  section  12 
(2)  of  the  Licensing  Act  (Ireland),  1874  (3),  may 
adjourn  the  application  for  the  certificate  for 
renewal  to  the  next  ordinary  sessions  for  the 
purpose  of  having  the  notice  served  on  the  police. 
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and  if  the  notice  be  served  on  the  police  twenty- 
one  days  before  the  sessions  to  whioh  the  appli- 
cation is  so  adjourned,  the  Justices  sitting  at 
such  latter  sessions  may  hear  and  determine 
the  application  for  the  certificate.  B. 
{Robinson)  v.  Jiisticts  of  Londonderry 
K.  B.,  [1911]  2  I.  R.  393  ;  45  I.  L.  T.  R.  171 

60. Sale   of   spirits   at   bar  in   yard— 

Licensing  Act,  1872  (35  d;  36  Vict.,  c.  94,  s.  3.] 
A.  was  the  owner  of  a  house  with  a  yard  and 
offices  at  the  rear,  the  whole  being  enclosed  by 
walls,  and  he  held  a  licenoe  authorising  him  to 
sell  spirits,  &c.,  in  the  house,  for  consumption  on 
or  off  the  premises.  He  opened  a  bar  at  the 
end  of  the  yard,  having  an  entrance  from  the 
street  at  the  rear  of  the  premises,  and  sold  spirits 
there  : — Held,  that  the  licence  authorized  a  sale 
in  the  house  alone,  and  that  A.  was  guilty  of 
the  offence  of  selling  spirits  at  a  place  where  he 
was  not  authorised  by  his  licenoe  to  sell  the 
same.  Mumane,  Appellant ;  Adams,  Respondent 
K.  B.,  [1910]  2  I.  R.  175 

61.  Service    ol   notice  —  Affirmance   of 

interim  transfer— 3  <fc  4  Wm.  IV.,  c.  68,  s.  2.] 
Where  the  trustee  of  licensed  premises  at  JB.,  who 
himself  lived  at  N.,  had  served  notice  as  from 
B.  of  an  appUcation  for  an  affirmance  of  an 
interim  transfer  on  the  police  at  B.,  but  not  at 
N.  : — Held,  insufficient  service.     Be  Humphreys 

Q.  S.,  37  I.  L.  T.  R.  31 

62.  Service      of     notice  —  Disqualified 

Justice.]  Where  licensing  notices  were  served 
on  a  Justice  who  was  disc^ualified  to  act  under 
section  60  of  35  dk  36  Vict.,  c.  94  -.—Held,  that 
the  service  was  good.  In  re  Mullane's  AppUca- 
tion Q.  S.,  30  I.  L.  T.  24 

63. Service   of   notice — "  Next   resident 

magistrate  " — Residence — 3  <fc  4  Wm.  IV.,  c.  68, 
s.  2.]  Section  2  of  3  cfc  4  Wm.  IV.,  c.  68,  provides 
for  service  of  a  notice  of  intention  to  apply  for 
an  excise  licence  upon  the  "  two  next  resident 
magistrates "  : — Held,  by  the  Queen's  Bench 
Division,  on  certiorari,  that  it  was  not  sufficient 
compliance  with  the  section  to  serve  a  magis- 
trate who  had  a  place  of  business  nearer  to, 
but  who  dwelt — "  eat,  drank,  and  slept,  with  his 
family " — further  away  from  the  applicant's 
premises  than  other  magistrates.  Held,  on 
appeal  (reversing  the  decision  of  the  Queen's 
Bench  Division),  that  a  place  of  business  where 
a  magistrate  ordinarily  transacted  his  com- 
mercial business,  and  where  he  was  to  be  found 
during  the  working  hours  of  the  day,  was  a 
residence  within  the  meaning  of  the  section. 
B.  {Oallagher)  v.  Chairman  and  Justices  of  Co. 
Tyrone  Q.  B.,  [1901]  2  I.  R.  497  ; 

App.,  [1901]  2  I.  R.  502  ;  35  I.  L.  T.  R.  109  ; 
1  N.  I.  J.  R.  42,  89 

64.  Service  of  notice.]       Service   of  a 

notice  of  application  for  a  certificate  to  obtain 
an  Excise  licence  upon  the  District  Inspector  of 
Police  for  the  district  in  whioh  the  house  was 
situate,  but  in  which  district  the  applicant  does 
not  reside,  is  bad  service.     Anon. 

q.  S..  29  I.  L.  T.  597 

65. Spirit  grocer's   licence — Application 

for — No  objection  by  police — Objection  h 
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partis — Ground  of  objection  disclosed  by  the 
applicant's  own  statement — Authority  of  Justices 
to  ascertain  the  fulfilment  of  all  conditions  necessary 
to  the  exercise  of  jurisdiction — Power  of  adjourn- 
ment— BeerJiouses  {Ireland)  Act,  1864  (27  *  28 
Vict.,  c.  35),  ss.  3,  4,  5— Licensing  {Ireland) 
Act,  1874  (37  (b  38  Vict.,  c.  69),  ss.  9,  14.j 
M.  applied  on  notice  to  the  Justices  at  Petty 
Sessions  for  a  certificate  for  a  spirit  grocer's 
licenoe,  and,  when  the  case  was  called,  came 
forward  and  was  examined  by  his  solicitor. 
Then  another  solicitor  present  applied  on  behalf 
of  two  inhabitants  of  the  district  for  leave,  and 
was  allowed,  to  cross-examine  the  appUcant. 
There  was  no  objection  on  the  part  of  the  police. 
On  the  applicant's  own  statement,  and  in  answer 
to  a  question  from  the  bench,  as  well  as  on  such 
cross-examination,  it  appeared  that  the  premises 
were  unsuitable.  The  bench  refused  to  grant 
the  certificate  on  this  ground : — Held,  that  the 
only  legitimate  objector  being  the  officer  of 
pohoe,  and  their  being  no  objection  on  his  part 
before  the  Court,  the  Justices  were  bound  to 
grant  the  certificate.  R.  {Marshall)  v.  Justices 
of  Tyrone  ([1896]  2  I.  R.  15)  followed.  Upon 
any  such  application  being  made,  and  indepen- 
dently of  and  prior  to  considering  any  objections, 
the  Justices  are  entitled  to  ascertain  that  the 
apphcation  is  properly  before  them,  and  the 
conditions  essential  to  their  jurisdiction  fulfilled, 
i.e.,  that  the  applicant  is  a  person  of  full  age, 
residing  within  the  Petty  Sessions  District,  and 
that  the  prescribed  notice  has  been  served  within 
the  prescribed  time  ;  and  if,  from  the  apphoant's 
own  statement,  when  called,  any  valid  ground 
of  disqualification  is  disclosed,  the  Justices  have 
power  to  call  the  attention  of  the  officer  of  police 
thereto  (if  he  be  not  already  prepared  to  object), 
and  to  adjourn  the  hearing  in  order  to  allow 
him  to  make  objection  accordingly.  R. 
{Morgan)  v.  Justices  of  Tyrone 

Q.  B.,  [1896]  2  I.  R.  318 

66.  Spirit  grocer's  licence — AppUcation 

for — Absence  of  or  withdrawal  of  objection  by 
police — Beerhouses  {Ireland)  Act,  1864  (27  cfc  28 
Vict.,  c.  35),  ss.  3,  4,  5 — Licensing  {Ireland)  Act, 
1874,  (37  (fc  38  Vict.,  c.  S9),  ss.  9,  14— -ifon- 
damus.]  The  plaintiff  applied  to  Justices  at 
Petty  Sessions  for  a  certificate  for  a  spirit 
grocer's  licence.  The  police  officer  objected,  on 
the  ground  of  the  unsuitability  of  the  surround- 
ings ;  and  the  Justices  refused  the  application 
on  this  ground.  The  Court  of  Appeal  having 
held  that  this  ground  was  illegal,  a  writ  of 
mandamus  issued  to  the  Justices  to  rehear  and 
determine  the  said  application,  and  the  case  was 
re-entered  and  came  on  for  hearing  before  the 
Justices.  The  police  officer  withdrew  the  objec- 
tion. The  Justices,  however,  though  the 
objection  had  been  thus  withdrawn,  proceeded 
to  examine  witnesses,  and  made  a  return  to  the 
writ  that  they  had  duly  reheard  and  determined 
the  application,  and  had  executed  the  writ  by 
refusing  the  application  on  the  ground  of  un- 
suitability of  the  premises  : — Held,  by  Gibson, 
J.,  at  the  trial  of  the  issue  joined  on  the  pleadings 
in  answer  to  this  return,  and  by  the  Queen's 
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Bench  Division  (Sir  P.  O'Brien,  L.C.J.,  and 
O'Brien,  J.),  that  the  order  of  the  Justices  and 
their  return  to  the  writ  were  bad,  and  that  a 
peremptory  writ  of  mandamus  should  issue  to 
the  Justices  to  grant  the  certificate.  Held, 
further,  that  the  objection  having  been  wit- 
drawn  on  the  adjourned  hearing  without  col- 
lusion or  mala  fides,  and  there  being  no  objection 
before  the  Court,  the  duty  of  Justices  under 
27  cfc  28  Vict.  c.  35,  s.  5,  and  37  &  38  Vict., 
0.  69,  s.  9,  was  merely  to  issue  to  the  applicant 
the  certificate  to  his  good  character  and  the 
suitabiUty  of  the  premises.  B.  (Marshall)  v. 
Justices  of  Tyrone  Q.  B.,  [1896]  2  I.  B.  15 

67. Spirit  grocer's    licence — "  Person 

dealing  in  or  selling  tea,  cocoa-nuts,  chocolate,  or 

pepper  " — Residence Licensing  Act,  1872  (35 

&  36  Vict.,  c.  94),  ss.  81,  H— Licensing  Act,  1874 
(37  <fc  38  Vict.,  c.  69),  ss.  9,  W— Mandamus.^ 
6.,  a  member  of  a  firm  of  wine  merchants  in 
London,  and  himself  living  in  London,  applied 
to  the  Justices  of  County  Fermanagh  for  the 
necessary  certificate  for  a  spirit  grocer's  licence 
(under  35  &  36  Vict.,  c.  94,  o.  82,  and  37  &  38 
Vict.,  c.  69  ss.  9,  10)  in  respect  of  premises  in 
Enniskillen,  which  had  been  acquired  by  his 
firm.  The  application  having  been  refused  on 
the  ground  that  0.  was  not  a  "  grocer  "  as  de- 
fined in  section  81  of  35  &  36  Vict.,  c.  94  (i.e.,  a 
person  dealing  in  tea,  cocoa-nuts,  chocolate,  or 
pepper),  G.  applied  for  and  obtained  a  con- ' 
ditional  order  for  writs  of  certiorari  to  remove 
the  order  of  refusal  and  of  mandamus  to  compel 
the  Justices  to  rehear  the  matter.  On  motion 
to  make  absolute  the  conditional  order : — Held 
(per  Sir  P.  O'Brien,  L.C.J.,  and  Gibson,  J., 
diss.),  that  the  Justices  were  wrong  in 
holding  that  because  the  applicant  was  not  at 
the  date  of  the  application  to  the  Justices  dealing 
in  any  of  these  commodities,  he  was  therefore 
not  entitled  to  the  certificate,  it  being  for  the 
excise  to  ascertain  the  existence  of  this  quaUfi- 
cation  when  issuing  the  licence  ;  but  held,  further 
{per  Sir  P.  O'Brien,  L.C.J.,  and  Gibson,  3i,  diss. 
O'Brien,  J.),  that  G.  was  not  resident  withii  the 
Petty  Sessions  District ;  that  the  Justices  there- 
fore would  not  ha^e  jurisdiction  to  grant  the 
certificate  applied  for,  and  that  accordingly  it 
would  be  futile  to  direct  the  writs  to  issue. 
S.  (Gilhey)  v.  Justices  of  Go.  Fermanagh 
q.  B.,  [1897]  2  I.  R.  559  ;  31  I.  L.  T.  R.  133 

68. Spirit     grocer's     licence — "Person 

dealing  in  or  selling  tea,  cocoa-nuts,  chocolate,  or 
pepper."— Licensing  Act,  1872  (35  <fc  36  Vict., 
c.  94),  ss.  81.  9,2— Licensing  Act.  1874  (37  <fc  38 
Vict.,  c.  69),  ss.  9,  10.]  It  is  not  competent  for 
Justices  at  Petty  Sessions  to  refuse  to  grant  a 
certificate  for  a  spirit  grocer's  licence  on  the 
ground  that  the  applicant  was  not,  at  the  date 
of  the  appUoation,  a  person  "  dealing  in  or  selling 
tea,  cocoa-nuts,  chocolate,  or  pepper,"  it  being 
for  the  excise  to  ascertain  the  existence  of  this 
qualification  when  issuing  the  licence.  The 
decision  on  this  point  in  Reg.  {Gilbey)  v.  Justices 
of  Fermanagh  ([1897]  2  I.  R.  599)  reconsidered 
and  affirmed.  B.  (Donahue)  v.  Justices  of  Armagh 
q.  B.,  [1898]  2  I.  R.  126 ;  32  I.  L.  T.  R.  42 
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69. Spirit  grocer's  licence — Suitability  of 

premises — Licensing  (Ireland)  Act,  1874  (37  <fc 
38  Vict.,  c.  69),  s.  9.]  On  an  application  to 
Justices  at  Petty  Sessions  for  a  certificate  for 
a  spirit  grocer's  licence,  under  the  Licensing 
(Ireland)  Act,  1874  s.  9,  the  Justices  refused 
the  application  "  on  the  ground  of  the  unsuit- 
ability  of  the  premises,  from  their  locaUty 
being  in  the  immediale  neighbourhood  of 
another  public-house,  and  also  close  to  a  school 
and  place  of  worship."  On  appeal  to  Quarter 
Sessions,  the  Chairman  and  Justices  refused  the 
applica1;ion  "  on  the  ground  of  the  unsuitability 
of  the  premises."  The  Queen's  Bench  Division 
(Sir  Peter  O'Brien,  C.J.,  diss.)  refuse  to  award 
to  the  applicant  writs  of  certiorari  and  man- 
damus in  respect  of  the  said  order  and  his 
application  : — Held  (FitzGibbon,  L.  J.,  diss.), 
reversing  the  judgment  of  the  Queen's  Bench 
Division,  that  the  matters  stated  as  the  grounds 
of  refusal  in  the  order  of  the  Justices  were  not 
grounds  on  which  the  Justices  should  have 
refused  the  applicaut  a  certificate  as  to  the 
suitability  of  his  premises.  R.  (Marshall)  v. 
Justices  of  the  County  Tyrone 

q.  B.,  [1894]  2  I.  R.  246 ; 
App.,  [1895]  2 1.  R.174  ;  28 1.  L.  T.  R.  133 

70   •  Spirit    grocer    or    beer    retailer — 

Certificate  for  renewal  of  licence — Service  of 
notice  of  intention  to  apply  for  —  Certiorari  — 
Discretion  of  Court  to  grant  or  refuse — Beerhouses 
(Ireland)  Act,  1864  (27  &  28  Vict,  c.  35),  s.  4— 
Licensing  Act,  1872  (35  <fc  36  Vict,  c.  94),  s  82— 
Beer  Retailers'  and  Spirit  Grocers'  Retail  Licenses 
(Ireland)  Act,  1900  (63  &  64  Vict,  c.  30),  «.  1.] 
■The  provisions  of  section  4  of  the  Beerhouses 
(Ireland)  Act,  1864,  requiring  a  person  applying 
for  the  certificate  from  the  magistrates  necessary 
for  the  renewal  of  a  beer  retailer's  or  spirit 
grocer's  licence,  to  give  twenty-one  days'  notice 
in  writing  of  the  application  to  the  police,  are 
mandatory,  both  as  to  the  giving  of  the  notice 
and  the  length  of  notice,  and  if  not  complied 
with  the  magistrates  have  no  jurisdiction  to 
grant  the  certificate.    These  provisions  are  not 
impliedly  repealed  by  section  1  of  the  Beer 
Betailers  and  Spirit  Grocers'  Retail  Licenses 
(Ireland)  Act,  1900.     On  an  application  for  a 
writ  of  certiorari  to  quash   an    order  of  the 
Divisional  Justices  of  the  Dublin  Metropolitait 
Police  District  granting  such  certificate,  on  the 
ground  that  the  notice  of  the  application  was 
some  days  short  of  twenty-one  days,  it  appeared 
that  the  practice  of  the  Divisional  Justices  for 
years   past  had  been  to   treat   u,  reasonable 
notice  though  short  of  twenty-one  days,    as 
suf&cient,  and  in  some  cases  to  dispense  with  the 
notice  altogether : — Held,  that  this  practice  was 
no  ground  for  refusing  the  certiorari,  although  a 
matter  to  be  taken  into  consideration  on  the 
question  of  costs.     R.   (Byrne)  v.   Divisional 
Justices  of  Dublin 

K.  B,,  [1904]  2  I  R.  190 ;  37 1.  L.  T.  R.  250 ; 
4  N.  I.  J.  R.  48 

71. Surrender   of   interest   in   licensed 

premises  by  lessee — Letting  to  another  tenant — 
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LICENSING  ACTS— CERTIFICATE— cojiimted. 
Adinterim  order  made  at  Petty  Sessions — Transfer 
refused  at  Quarter  Sessions  on  the  ground  that  new 
tenant  had  no  interest  in  the  licence — "  Transfer 
of  licence,"  meaning  of — 6  Oeo.  IV.,  c.  81,  s.  21 — 
18  <fe  19  Vict.,  c.  114,  s.  1— 37cfe  38  Vict.,  c.  69, 
«.  12.]    On  the  12th  of  June,  1902,  M.  M.  &  Co. 
made  a  lease  to  M.  for  fifty  years  of  a  licensed 
house  and  premises,  and  M.  having  continued 
to  occupy  the  same  in  the  meantime  as  a  licensed 
publican,  obtained,  at  the  licensing  sessions  of 
October,   1907,   a  certificate  entitling  her  to 
receive  apublican'slioence,in  pursuance  of  which 
she  took  out  in  her  own  name  a  licence  for  the 
premises  from  the  10th  October,  1907,  to  the 
10th  October,  1908.     On  the  23rd  January,  1908, 
M.   surrendered  the  premises  and  licence  to 
M.  M.  <fc  Co.     A  fresh  letting  was  then  made 
by  M.  M.  &  Go.  (by  means  of  a  written  agree- 
ment, unstamped)  to  L.,  who  duly  obtained  on 
the  8th  February,  1908,  a  Petty  Sessions  order 
for  an  ad  interim  transfer  of  the  licence  to  her. 
L.  subsequently,  deciding  not  to  take  the  pre- 
mises, signed  the  licence,  and  handed  the  same 
back  to  M.  M.  <fc  Go.     On  the  21st  April,  1908, 
M.  M.  i&  Go.  made  a  further  letting  to  D.,  and 
handed  him  over  possession  of  the  premises  and 
of  the  licence.     On  the  25th  April  following,  D. 
applied  for  and  obtained  a  Petty  Sessions  order 
for  an  ad  interim  transfer  of  the  licence  to  him, 
and  on  the  17th  June  applied  to  the  Quarter 
Sessions  for  a  certificate  to  entitle  him  to  receive 
a  transfer  of  a  licence  to  sell  beer,  &c.,  "  at  his 
house  formerly  in  the  occupation  of  L."     This 
was    refused,    the    Chairman    of   the    Quarter 
Sessions  holding  that  D.  had  no  interest  in  the 
licence.     D.  applied  for  and  obtained  a  condi- 
tional order  for  a  (ertiorari  to  quash  the  said 
adjudication,    and   while   the   proceedings   in 
relation  thereto   were  pending  in  the   King's 
Bench  Division,  D.  applied  at  the  October  Ses- 
sions for  a  transfer  and  confirmation  of  the 
licence"  lately  held  by  M.."  and  also  applied  in 
the  alternative  for  a  newlicence.    The  Chairman 
of  Quarter  Sessions  entered  "  no  rule  "  on  the 
application  for  a  transfer  and  confirmation,  and 
adjourned  the  application  for  a  new  licence  to 
the  next  Sessions  to  give  time  to  have  the  pro- 
ceedings in  the  King's  Bench  Division  disposed 
of.     D.  obtained  a  second  conditional  order  for 
a  certiorari  to  quash  the  latter  adjudication,  and 
the  two  oases  were  argued  together : — Held,  by 
Lord  O'Brien  L.C.J,  and  Madden,  J.,  that  there 
was  no  authority  in  the  Petty  Sessions  to  grant 
the  ad  interim  transfer  on  the  25th  April,  1908. 
there  being  neither  removal,  sale,  nor  assignment 
within  the  meaning  of  6  Geo  IV.,  c.  81,  s.  21,  or 
of  the  18  Ji;  19  Vict.,  c.  114,  s.  1  ;    that  when  D-. 
came  before  the  Quarter  Sessions  on  the  17th 
June  with  an  application  for  a  transfer,  what  he 
relied  upon  was  an  unauthorised  licence  or 
authority  from  the  Petty  Sessions  which  was  in 
no  way  binding  on  the  Quarter  Sessions  ;   and 
that  the  Chairman  was  right  in  holding  that  at 
that   date  D.  had  no  interest  in  the  licence. 
Held  also,  that   when   D.   came    before     the 
Quarter  Sessions  in  October,  with  an  application 
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for  a  transfer  and  confirmation,  there  was 
nothing  to  transfer  or  confirm,  and  that  the 
Chairman  was  right  in  his  adjudication,  both  as 
to  the  application  for  a  transfer  and  the  applica- 
tion for  a  new  licence.  Per  Lord  O'Brien, 
L.  C.  J. :  If  the  application  at  Quarter  Sessions, 
as  distinguished  from  that  at  Petty  Sessions, 
was  for  a  transfer  of  L.'s  so-called  licence,  she 
was  not  a  duly  licensed  person,  and  whatever 
she  had  she  allowed  to  lapse.  Held,  by  Gibson, 
J.,  that  the  possession  of  an  interim  protection 
order  from  Petty  Sessions,  or  of  a  temporary 
licence  under  section  12  of  the  Act  of  1874, 
formed  no  part  of  D.'s  qualification  to  apply  for 
a  transfer  at  the  October  Sessions ;  that  D., 
under  his  lease,  represented  derivatively  M.'s  in- 
terest by  assignment  or  upon  removal ;  that  his 
application  at  October  Sessions,  in  the  absence  of 
statutory  objection,  should  have  been  granted, 
and  that"  no  rule  "  was  an  invalid  adjudication, 
and  should  be  quashed ;  but  that,  as  no  legal 
advantage  could  result  to  D.  from  quashing  the 
June  adjudication,  the  conditional  order  in 
respect  thereof  should  be  discharged : — Held,  by 
Kenny,  J.,  that  D.  had  such  an  interest  in  the 
premises  and  licence  as  constituted  him  a 
transferee  within  the  meaning  of  the  transfer 
sections  of  the  Acts  ;  that  his  claim  need  not  be 
based  upon  a  direct  and  immediate  dealing  with 
a  licensed  person,  and  that  he  was  entitled 
to  his  certificate  at  both  June  and  October 
Sessions.  The  meaning  of"  transfer  of  licence  " 
discussed.  The  Court  refused  the  application 
with  reference  to  the  order  made  in  June, 
Kenny,  J.,  dissenting ;  and,  being  equally 
divided  as  to  the  application  relating  to  the 
October  order,  made  no  rule.  B.  {Duggan) 
V.  Count!/  Court  Judge  of  Fermanagh 

K.B.,  [1909]2I.R.132 

72. Transfer — Applicant  a  land  agent — 

Non-residence — "  Unfitness"  of  applicant — Ap- 
plication ''  refused  on  the  grounds  named  " — 
Licensing  Act  {Ireland  1833,  s.  4.]  Where  an 
application  for  a  transfer  of  a  publican's  licence 
was  made  by  a  land  agent  who  did  not  reside  on 
the  premises,  and  had  no  intention  of  personally 
supervising  the  business,  and  the  Justices  made 
the  following  order — "  Refused  on  the  grounds 
named,"  and  in  another  column  set  out  the 
following  grounds  : — (1)  The  unfitness  and  in- 
convenience of  the  premises :  (2)  the  unfitness 
of  the  applicant ;  (3)  that  the  applicant  was 
not  in  bona  fide  occupation  of  the  premises  : — 
Held,  that  the  expression  "  refused  on  the 
grounds  named "  meant  on  all  the  grounds 
taken  together  and  not  on  each  one  separately ; 
that  the  unfitness  and  inconvenience  of  the 
premises  was  a  good  objection  under  section  4 
of  the  Licensing  Act  (Ireland),  1833,  and  that  the 
Justices  had  jurisdiction  to  consider  the  question 
of  non-residence  as  an  element  in  determining 
the  fitness  or  unfitness  of  the  applicant.  R. 
(Leslie)  v.  Monaghan  Justices 

Q.  B.  35  I.  L.  T.  R.  35  ;  1  N.  I.  J.  R.  68 

73.  Transfer — Title — Licensee  in  occupa- 
tion of  premises  after  cesser  of  his  estate — Marriage 
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settlement — Gift  over  to  wife  on  bankruptcy  of 
husband — Transfer  of  licence  to  wife  by  husband 
after  becoming  bankrupt — Application  by  wife — 
6  Geo.  IV.,  c.  81,  s.  21—18  (fc  19  Vict.,  c.  114, 
B.  1.]  By  marriage  settlement  the  leasee  of 
certain  premises  settled  them  on  himself  for 
life,  with  remainder  to  his  son  for  life,  or  till 
bankruptcy,  with  remainder  to  his  son's  then 
intended  wife  for  life,  for  her  separate  use. 
After  the  death  of  the  settlor  the  lessor  gave 
a  new  lease  of  the  premises  to  the  settlor's  son, 
who  thereupon  built  a  house  on  the  premises. 
The  son  then  became  bankrupt,  and  on  his 
bankruptcy  his  wife  took  proceedings  in  the 
Chancery  Division  wherein  she  obtained  a 
decree  declaring  the  new  lease  a  graft  upon  the 
old  one,  and  establishing  her  title  to  the  pre- 
mises. In  each  of  the  two  years  next  following 
this  decree  the  husband  obtained  in  his  own 
name,  a  publican's  licence  for  the  house  he  had 
built  on  the  premises,  but  in  the  third  year  he 
indorsed  on  the  licences  what  purported  to  be  a 
transfer  thereof  to  his  wife,  and  she  applied  at 
the  General  Annual  Licensing  Sessions  for  the 
County  Cork  for  a  transfer  of  the  licence.  The 
Recorder  and  Justices  refused  this  application, 
on  the  ground,  (1)  that  the  husband  had  not  at 
the  date  of  the  transfer,  any  interest  or  property 
in  the  licence  capable  of  transfer,  and  (2)  that 
if  any  such  interest  or  property  was  vested  in 
him,  it  should  be  transferred  to  his  assignees. 
On  a  motion  by  the  applicant  to  the  Queen's 
Bench  Division,  and  subsequently  by  appeal 
to  the  Court  of  Appeal,  for  a  mandamus  and 
certiorari: — Held,  by  the  Court  of  Appeal 
(affirming  the  decision  of  the  Queen's  Bench 
Division),  that,  as  there  had  been  neither  the 
death  of  the  person  licensed,  nor  his  removal 
from  the  licensed  premises,  nor  the  sale  of  or 
assignment  of  his  interest  therein  by  operation 
of  law,  or  otherwise,  after  the  licence  sought  to 
be  transferred  was  granted,  the  applicant  was 
not  entitled  to  claim  the  licence  by  way  of 
transfer  within  the  provisions  of  the  Licensing 
Acts.  B.  (Murphy)  v.  Recorder  and  Justices 
of  Cork      Q.  B.,   App.,  [1895]  2  I.  R.  104,  119 

74.  Unfitness  of  applicant — Solicitor  not 

fit  person— 3  &  4  Wm.  IV.,  c.  68,  s.  4.]  A 
solicitor  is  not  a  fit  person  to  whom  a  licence 
to  carry  on  a  public-house  should  be  granted  or 
transferred,  even  though  his  object  is  merely 
to  preserve  the  licence  until  he  is  in  a  position 
to  dispose  of  the  house  to  which  it  has  been 
hitherto  attached.     Re  Brett's  Application 

Co.  Ct.,  33  I.  L.  T.  R.  14 

75.  Valuation   of    the     premises — Beer 

dealer's  licence — Wholesale  beer  dealer's  licence- 
Spirit  grocer's  licence — Provisional  valuation — 
Certiorari.']  Where  certificates  were  granted  by 
the  magistrates  at  the  Annual  Licensing  Sessions 
enabling  an  applicant  to  obtain  a  spirit  grocer's 
licence,  a  wholesale  beer  dealer's  licence,  and  a 
beer  retailer's  licence  for  premises  which,  three 
months  before  the  date  of  the  applications,  were 
not  out  of  the  builder's  hands,  having  at  that 
time  a  roof  on  but  being  without  windows  aiid 
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doors,  and  which  were  not  rated  for  the  relief  of 
the  poor,  but  of  which  a  provisional  valuation 
had  been  made  which  was  above  the  qualifying 
amount : — Hdd,  on  motion  to  make  absolute  a 
certiorari,  that  as  the  premises  were  not  rated  for 
the  relief  of  the  poor  in  accordance  with  s.  2 
of  40  &  41  Vic,  c  4,  the  certificate  for  the 
wholesale  beer  dealer's  licence,  and  beer  retailer's 
licence,  must  be  quashed,  but  as  these  pro- 
visions did  not  extend  to  the  certificate  for  the 
spirit  grocer's  licence,  the  cause  shown  wouldi 
be  allowed.     R.  (Morris)  v.  Justices  Derry 

Q.  B.,  1  N.  I.  J.  R.  6& 

Annual  Licensing  Sessions — Continuity — 

Alteration  of  decision     [1 895]  2  I.  R.  350 

See  Justices— Quarter  Sessions.     17. 

Bench  equally  divided  |1903j  2  I.  R.  108  ; 

36  I.  L.  T.  R.  234  ;  3  N.  I.  J.  R.  39 

See  Justices — Quarter  Sessions.    l.*i. 

Costs  of  unsuccessfully  resisting  mandamus 

34I.L.  T.  R.  5T 
See  Practice — Costs.    37. 

Justice  —  Chairman  of    Town     Commis- 

sioners— Disqu  alification 

34  I.  L.  T.  R.  9 
See  Justices— Disqualification.    21. 

Service  on  Justice  disoualiiied  from  ad- 

judicating 36 1.  L.  T.  R.  106  ; 

2  N.  I.  J.  R.  59 
See  Justices — Disqualification.    20. 
- —  Transfer  under  18  &  19  Vict.,  c,  114,  s.  1 

31  I.  L.  T.  R.  45 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    12. 

Valuation  of  premises — Added  area  under 

Dublin  Corporation  Act,  1900 — Higher 
valuation  37  I.  L.  T.  R.  200 

3  N.  I.  J.  R.  140 
See  Statute.    3. 

LICENSING  ACTS— DUTY  ON  LICENCE. 

Basis  of  assessment.]  Where  there  is  through 
communication  between  house,  shop,  and  yard 
within  the  curtilage,  even  though  shop  and 
house  are  differently  rated : — Held,  the  licence 
duty  must  be  assessed  on  the  annual  value  of 
the  entire  premises.     In  re  Attridge 

q.  S.,  30  I.  L,  T.  9 

LICENSING  ACTS— OFFENCES. 

1. "  Allowing  "  drink  to  be  consumed 

in  closing  hours — Knowledge — Licensing  Act, 
1872.]  A  licensed  publican  bought  premises 
adjoining  those  for  which  he  was  licensed.  The 
premises  so  purchased  were  not  included  in  the 
licence.  There  was  free  means  of  communication 
between  the  two  yards,  and  they  were  used  in 
common  by  the  publican : — Held'  (on  a  case: 
stated),  that  the  unlicensed  yard  adjoining  the 
yard  of  the  licensed  premises  was  included 
in  the  term  "licensed  premises"  within  the 
meaning  of  the  Licensing  Acts.  R.  (Beirne)  v. 
Liston  K.  B.,  44  I.  L.  T.  R.  82 

2.  —  Appeal  to  Quarter  Sessions— 35  db  36 
Vict.,  c.  94,  s.  52 — Public  Health  (Ireland)  Act. 
1878  (41  <fc  42  Vict.,  c.  52),  s.  269.]      The  52nd 
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section  of  the  Licensing  Act,  1872,  is  an  in- 
dependent appeal  procedure,  complete  in  itself. 
Section  24  of  the  Petty  Sessions  (Ireland)  Act, 
1851,  does  not  apply  to  such  appeals.  So  also 
in  appeals  under  the  Public  Health  (Ireland) 
Act,  1 878,  a  complete  procedure  is  provided  by 
section  269.  B.  {Magrath)  v.  Chairman  and 
Justices  of  County  Wicklow 

Q.  B.,  [1901]  2  I.  R.  130 

3. Bona   fide  traveller — Keeping  open 

side  door  of  puhlia-house  for  hours  on  Sunday — 
No  person  at  door  to  regulate  who  sho'uld  be  ad- 
mitted— 41  (fc  42  Vict.,  c.  72,  s.  1—35  <fc  36 
Vict.,  c.  94,  s.  78.]  Where  the  door  leading 
directly  from  the  street  to  the  bar  was  closed 
and  locked,  but  the  door  leading  to  the  haU  of  a 
publican's  house  and  also  the  door  from  the  hall 
into  the  bar  (in  the  shop)  were  kept  permanently 
open  for  several  hours  on  Sunday : — Held,  that 
there  was  a  breach  of  the  Sunday  Closing  Act, 
and  that,  although  none  but  bona  fide  travellers 
were  served,  the  publican  should  be  convicted. 
S.  (Williams)  v.  Doherty  Q.  B.,  33 1.  L.  T.  B.  170 

4. Bona  fide  traveller — "  Nearest  public 

thoroughfare"— 37 dk  38  Vict.,  c.  69  ss.  27,  28.] 
The  defendant  was  summoned  for  being  upon 
licensed  premises  during  a  period  wherein  said 
premises  were  required  by  law  to  be  closed — 
viz. ,  Sunday — he  not  being  "  an  inmate,  servant, 
or  lodger  on  such  premises,  or  a  bona  fide 
traveller."  Prom  the  defendant's  house  to  the 
licensed  premises  was  3  miles  and  68  perches 
by  measuring  the  distance  down  the  avenue 
and  along  the  public  road.  There  was  a  bye- 
path  running  from  the  defendant's  house  to  the 
public  road,  and  the  distance  to  the  licensed 
premises,  as  measured  by  this  path  and  then 
along  the  public  road,  was  less  than  3  miles,  as 
was  also  the  distance  from  his  avenue  gate  to 
the  licensed  premises.  This  bye-path  was  not 
used  for  traffic : — Held,  that  the  defendant  was 
not  a  bona  fide  traveller ;  that  the  distance  to 
the  public-house  "  by  the  nearest  public 
thoroughfare "  should  be  measured  from  the 
defendant's  place  and  the  outskirts  thereof,  and 
not  from  his  house  and  that."  distance  "  and 
"  thoroughfare  "  are  convertible  terms.  Long- 
home  v.  Massy  Q.  B.,  34  I.  L.  T.  R.  161 ; 

1  N.  I.  J.  R.  4 

5.  Bona    fide    traveller  —  Purpose    of 

journey— 31  S  38  Viet.,  c.  69,  s.  %S— Public 
thoroughfare — Navigable  arm  of  the  sea,}  A 
navigable  arm  of  the  sea,  though  not  crossed 
by  a  ferry,  is  a  public  thoroughfare  within  the 
meaning  of  the  Licensing  Act  (Ireland),  1874 
(37  &  38  Vict.,  c.  69),  s.  28.  A  person  is  not  a 
bona  fide  traveller  within  the  meaning  of  the 
Licensing  Acts  when  the  object  of  the  journey 
is  to  resort  to  a  licensed  pubhc-house  for  the 
purpose  of  drink.  FarJcer,  Appellant :  B. 
iWaUh),  Bespondent       Ex.,  [1896]  2  I.  R.  404 

6. Bona  fide  traveller — Sunday  Closing 

Act,  1898 — Keeping  open  for  sale — Sufficiency  of 
man  at  the  door — 35  <fe  36  Vict.,  e.  94,  s.  78, 
and  37  <fc  38  Vict.,  c.  69,  ?.  28.]  A  publican 
in  a  town  to  which  the  Sunday  Closing  Act 
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applies  kept  the  door  between  the  street  and 
his  shop  closed,  but  opened  the  door  from  the 
bar  into  the  hall  of  his  dwelling-house  and  alsO' 
the  hall  door,  and  placed  a  man  at  the  latter  to- 
prevent  any  but  fcomo  jStJe  travellers  entering : — 
Held,  that  this  was  a  keeping  open  for  sale 
contrary  to  the  provisions  of  the  Sunday  Closing- 
Act,  even  though  the  man  at  the  door  success- 
fully kept  out  all  but  bona  fide  travellers. 
Hyland  v.  Hamilton     K.  B.,  36 1.  L.  T.  R.  193  j 

3  N.  I.  J.  R.  19 

7. Bribing      a      const&ble— Treating.]. 

Offering  to  treat  a  constable  is  not  an  attempt 
to  bribe  under  section  16  of  the  Licensing  Act, 
1872.     B.  V.  Sinnott  Co.  Ct,  30  I.  L.  T.  24 

8. Businessotherthansaleofintoxicating 

liquors  carried  on — Licensed  premises — Billiard- 
room — Structural  separation — Intoxicating  liquors 
{Ireland)  Act,  1906  (6  Edw.  VII.,  c.  39),  s.  2.} 
Keeping  a  billiard-room  for  the  purpose  of  profit 
is  carrying  on  a  business  within  the  meaning  of 
section  2  of  the  Intoxicating  Liquors  (Ireland> 
Act,  1906.  Such  billiard-room  is  not  a  "  place 
of  public  amusement"  within  the  exception  in 
the  section.     Mercer  v.  0' Bhaughnessy 

K.  B.,  [1914]  2  I.  R.  74,  not& 

9.  ■ •  Business  other  than  sale  of  intoxicat- 
ing liquors  carried  on — Structural  sepa/ration — 
Intoxicating  Liquors  (Ireland)  Act,  1906  (6  Edw.. 
VII.,  c.  39),  s.  2.]  A  sale  of  drink  consists 
in  the  order  for  the  drink  and  the  delivery  of 
the  drink  in  pursuance  of  the  order.  Where  a 
publican  carries  on  upon  the  licensed  premises  a 
business  other  than  that  of  the  sale  of  intoxicat- 
ing liquors,  and  that  portion  of  the  premises  used 
for  the  sale  of  such  liquors  is  divided  from  the- 
portion  used  for  the  purposes  of  such  other  busi- 
ness by  a  separation  of  such  a  character  that, 
notwithstanding  its  existence,  an  effective  order 
for  drink  can  be  given  by  a  person  in  the  latter 
portion  to,  and  be  received  bv,  a  person  in  the 
former  portion  of  the  premises,  and  drink  can 
be  supplied  in  pursuance  of  that  order,  such 
separation  is  not  a  "structural"  separation 
within  the  meaning  of  section  2  of  the  Intoxi- 
cating Liquors  (Ireland)  Act,  1906.  A  separa- 
tion between  the  bar  of  an  hotel  and  a  billiard- 
room  (which  is  not  licensed,  but  which  is  owned' 
by  the  hotel  proprietor  and  used  for  the  purposes 
of  profit)  if  it  contain  a  glass  portion  through, 
which  a  signalfor  drink  can  be  given  and  received 
resulting  in  the  delivery  of  the  drink  ordered  by 
taking  out  the  drink  from  the  bar  to  the  billiard- 
room  through  a  yard,  is  not  a  "  structural- 
separation"  within  the  above  Act  and  section. 
Beime  v.   Duffy  K.  B.,  [1914]  2 1.  R.  68  ; 

48  L  L.  T.  R.  43 

10. Business  other  than  sale  of  intoxi- 
cating liquors  carried  on — No  structural  separa- 
tion-^Prohibited  hours — Bona  fide  traveller — 
Sale  of  groceries — Intoxicating  Liquors  (Ireland} 
Act,  1906  (6  Edw.  VII.,c.  39),  ss.  2,  3.]  There  is 
nothing  in  the  Intoxicating  Liquors  (Ireland^ 
Act,  1906,  authorising  the  sale,  during  prohibited 
hours,  of  anything  but  intoxicating  liquors  to- 
bonafide  travellers,  and  as  regards  the  purchase; 
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by  them  of  other  commodities,  they  are  in  the 
same  position  as  other  members  of  the  public. 
Therefore  a  publican  who  opens  his  premises  on  a 
Sunday  to  sell  groceries  to  a  person,  admittedly 
a  bona  fide  traveller  for  the  purpose  of  obtaining 
intoxicating  liquor,  commits  a  breach  of  the  Act 
if  the  portion  of  the  premises  in  which  such  com- 
modities are  sold  is  not  structurally  separated 
from  the  portion  in  which  the  sale  of  intoxicating 
liquors  is  carried  on.     Molloy  v.  Stack 

K.  B.,  [1915]  2  I.  R.  338  ;  49  I.  L.  T.  R  164 

11. Club — Intoxicatingliquors — "  Saleby 

retail" — Licensing  Act,  1872  (35  dh  36  Vict.,  c. 
94),  ^.  3.]  The  "  Phoenix  "  Club  was  started  in 
1892,  under  a  president,  treasurer,  a  committee 
of  management,  and  a  manager.  The  manager 
(the  defendant),  who  was  an  owner  in  fee  of  a 
house  in  Dublin,  had  made  a  parol  letting  of 
certain  rooms  therein  to  the  club.  The  club 
did  not  prosper  financially,  and  in  March,  1894, 
the  members,  at  their  annual  meeting,  passed  a 
formal  resolution,  which  was  entered  in  the 
minute-book,  that  the  future  control  of  the  club 
be  placed  in  the  hands  of  the  manager  con- 
ditionally that  he  received  the  profits  as  re- 
muneration for  his  services  if  he  conformed  to 
the  requirements  of  members  and  paid  all  ex- 
penses, rent,  attendance,  gas,  &c.,  From  this 
time  onward  no  minutes  were  kept.  The  club 
was  carried  on  by  the  manager  "  at  his  own 
xisk."  He  received  the  entrance  fees  and  sub- 
scriptions for  membership  and  the  profits.  The 
issue  of  cards  of  membership  and  the  entire 
management  of  the  premises  was  under  his  con- 
trol, and  he  supplied  liquor  "  at  the  club  tariff.' ' 
On  case  stated  in  a  prosecution  for  the  sale  by 
him  by  retail  of  intoxicating  liquor  without  a 
licence  : — Held,  that  there  was  no  evidence  to 
sustain  a  finding  that  this  was  a  bona  fide  club, 
in  which  the  "  members "  had  any  common 
property  or  interest  in  the  exciseable  articles 
«',!pplied  to  them ;  nor  evidence  to  sustain  a. 
finding  that  there  was  any  tenancy  existing 
between  the  "manager"  and  any  person  or 
persons  on  behalf  of  the  club  ;  nor  any  evidence 
of  the  admission  as  members  of  the  alleged  club 
of  the  person  to  whom  the  defendant  (the 
"  manager  ")  had  supplied  drink  ;  and  that  the 
defendant  should  have  been  convicted  of  the 
offence.  Oraff  v.  Evans  (8  Q.  B.  D.  v.  373) 
distinguished.  Lynam,  Appellant:  O'Reilly, 
Respondent  Q.  B.,  [1898]  2  I.  R.  48 

12. Conviction  —  Duplicity — Act,   1874, 

s.  72 — Three  charges — Conviction  on  one.]  Where 
there  were  three  charges  in  one  summons,  and 
the  magistrates  only  convicted  on  one,  and  did 
not  deal  with  the  others,  the  conviction  was  held 
good  on  appeal.  M'Grath,  Appellant;  Finnegan 
Respondent  Q.  S.,  28  I.  L.  T.  223 

13  &  14. Conviction  —  Uncertainty — 

Liquor  Licensing  Acts,  1872  and  1874 — Petty 
■Sessions  Act,  1851 — Certiorari.}  Aliceused  publi- 
can was  charged  under  the  Licensing  Acts  with 
'having,  at  a  time  prohibited  by  law  and  at  a 
period  during  which  her  licensed  premises  were 
ttjy  law  required  to  be  closed,  unlawfully  opened 
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such  licensed  premises  for  the  sale  of  intoxicat- 
ing liquors  ;  and  further,  with  having  unlawfully 
allowed  intoxicating  liquors  to  be  consumed  on 
such  premises,  and  the  Justices  made  an  order 
whereby  they  convicted  the  defendant  and 
imposed  a  fine  for  "  said  offence  "  ; — Held,  that 
the  said  order  was  bad  on  its  face  and  void  for 
uncertainty,  on  the  ground  that  two  distinct 
charges  were  made  in  the  summons  in  respect 
of  each  of  which  the  defendant  might  have 
been  convicted  and  fined,  whereas  the  order 
of  the  Justices  did  not  specify  on  which  of  the 
said  charges  the  defendant  was  found  guilty. 
R.  (Neely)  v.  Co.  Down  .Justices 

K.  B.,  42  I.  L.  T.  R.  89,  111 

15. Displaying  flag — Not  the  usual  sign 

of  the  premises — Trivial  offence — 6<fc  7  Wm.  lY., 
c.  38,  s.  8—7  Edw.  VII.,  c.  17,  s.  1.]  Where  a 
publican  displays  from  his  licensed  premises  a 
flag  which  is  not  the  known  and  usual  sign  of 
such  premises,  he  is  guilty  of  an  offence  which  is 
in  its  nature  serious  ;  and  if  extenuating  circum- 
stances are  relied  upon  to  make  what  would 
otherwise  be  a  serious  offence  trivial,  those 
extenuating  circumstances  should  be  proved 
before  the  Justices.  Glasgow,  Appellant,  v. 
O'Ccmnor,  Respondent     K.  B.,  45  I.  L.  T.  R.  5 

16. DlsquaUflcatlon  of  premises — Third 

conviction — Certiorari — Prosecutor  under  personal 
disqualification — Licensing  Act,  1872,  ss.  30, 
31,  56.]  A  publican,  licensed  before  the 
Licensing  Act,  1872,  was  convicted  of  offences 
under  that  Act  on  April  17,  1900,  and  June 
19,  1900,  which  two  convictions  were  recorded 
on  her  licence,  and  notice  thereof  served  on  the 
landlord.  Subsequently,  and  after  the  Annual 
Licensing  Sessions,  another  prosecution  was 
brought,  which  resulted  in  a  third  conviction 
on  December  18,  1900,  and  the  licence  was 
in  consequence  forfeited  and  the  public-house 
closed.  No  evidence  was  given  to  show 
whether  the  magistrates  considered  whether 
their  order  should  have  the  effect  of  disquah- 
f  ying  the  premises  or  otherwise.  The  landlord  got 
no  notice  of  this  third  conviction,  and,  although 
aware  that  the  prosecution  was  pending,  was 
not  represented  at  the  hearing  owing  to  a  belief 
that  the  prosecution  had  been  withdrawn, 
which  belief  was  induced  by  correspondence 
to  which  the  prosecutor  was  a  party.  Sub- 
sequently the  landlord,  having  evicted  the 
tenant,  applied  for  a  new  licence  in  respect  of 
the  premises,  and  this  was  granted  by  the 
magistrates.  The  Crown  moved  to  quash  this 
order  on  the  ground  that  imder  section  30  there 
had  been  an  automatic  disqualification  of  the 
premises.  On  appeal  from  the  King's  Bench 
Division,  when  Gibson,  J.,  dissented : — Held 
(by  the  Court),  that  inasmuch  as  the  prosecutor 
had  contributed  to  the  non-exercise  by  the 
magistrates  of  the  discretion  given  them  by 
section  30  (2)  of  declaring  that  the  premises 
should  not  be  disqualified,  he  was  under  a 
personal  disqualification  to  get  a  writ  of  certio- 
rari. Per  Lord  Ashbourne,  C,  and  FitzGibbon, 
L.J.  :  The  disqualification  of  the  premises  under 
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section  30  (2)  is  not  automatic,  and  is  governed 
by  section  56.  Per  HolmeB,  L.J.  ;  The  three 
convictions  should  be  had  in  the  one  licensing 
year.  Section  56  does  not  apply.  B.  (O'Leary) 
V.  Cork  Justices  (17  I.  L.  T.  K.  106)  doubted. 
jB.  (O^Hara)  v.  Wiclclow  Justices 

K.  B.  App.,  36  I.  L.  T.  R.  72,  136  ; 
2  N.  I.  J.  R.  216,  218 

17. Drunkenness — "  Other  public  place  " 

■ — Circus  on  fair  green — Licensing  Act,  1872,  s  12.] 
A  circus  situated  on  a  fair  green,  to  which  green 
the  public  are  admitted  by  permission  of  the 
owner,  is  not  a  "  public  place "  within  the 
meaning  of  section  12  of  the  Licensing  Act, 
1872.     O'Connor  v.  Synnott 

K.  B.,  36  I.  L.  T.  R.  239  ;  3  N.  I.  J.  R.  35 

18.  Early  closing — Time  for  closing    on 

Saturday  nights — Licensing  (Ireland,)  Act,  1874 
(37  cfc  38  Vict.,  c.  69),  s.  2 — Intoxicatina  Liquors 
{Ireland)  Act,  1906  (6  Edw.  VII.,  c.  39),  s.  2.] 
Since  the  coming  into  operation  of  the  Intoxi- 
cating Liquors  (Ireland)  Act,  1906,  the  holder 
of  an  early-closing  licence  must  close  his  premises 
on  Saturdays  at  9  p.m.  in  the  case  of  towns 
the  population  of  which  exceeds  5,000  : — So 
held,  by  Lord  O'Brien,  L.C.J.,  and  Andrews  and 
Wright,  JJ. ;  Palles,  C.B.,  and  Madden,  J.,  diss. 
Dorrian,  Appellant;    M'Hugh,  Eespondent 

K.  B.,  [1907]  2  I.  R.  564 

19.  Forfeiture  —  Puhlican's    licence  — 

Third  conviction — Not  within  the  same  year — 
Licensing  Acta,  1872,  s.  30  1874,  s  21.]  It  is  not 
necessary  to  cause  a  forfeiture  of  a  licence  that 
three  conviotons  should  be  made  within  the 
same  licensing  year.  B.  (O'Leary)  v.  Justices  of 
the  County  of  Cork  (12  L.  E.  L  167)  approved  of. 
S.  (Hore)  v  Justices  of  Wexford 

K.  B.,  [1904]  2  L  R.  51  ;  3  N.  L  I.  R.  151 
Sub   nom.    R.  (Hare)   v.   Justices   of  County 
W  exford. 

20.  ForJeiture  —  "  Second     offence  "  — 

Form  of  conviction.]  The  Licensing  Act,  1872, 
s.  3,  enacts  that "  in  addition  to  any  other  penalty 
impo'ed  by  the  section  any  person  convicted 
of  a  second  or  any  subsequent  offence  under  the 
section  shall,  it  he  be  the  holder  of  a  licence, 
forfeit  such  licence.  .  .  ."  The  holder  of  a 
licence  had  been  twice  convicted  of  an  offence 
under  the  section,  but  there  was  no  adjudication 
by  the  Justices  before  whom  the  second  prosecu- 
tion was  brought  that  the  defendant  had  been 
previously  convicted,  nor  did  their  order  contain 
any  reference  to  such  previous  conviction : — 
Held  (dissentiente  FitzGibbon,  L.L.),  that  the 
licence  was  forfeited,  and  that  the  Licensing 
Justices  had  no  jurisdiction  to  grant  a  renewal 
ot  it.  R.  (O'Leary)  v.  Cork  JJ.  (17  I.  L.  T.  R. 
106  ;  12  L.  E.  I.  167)  approved.  Murray  v. 
Thompson  (22  Q.  B.  D.  142)  distinguished. 
-H.  (O'Hara)  v.  Limerick  JJ. 

App.,  40  I.  L.  T.  R.  201 

21.  — —  Forfeiture — Second  coninotion — Not 
shown  on  face  of  order  —  Order  quashed.] 
Where  an  unlicensed  person  was  prosecuted  at 
Petty  Sessions  for  selling  intoxicating  liquors, 
and  was  convicted,  and  ordered  to  pay  a  penalty 
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which  could  only  be  awarded  in  the  case  of  a 
second  offence,  but  the  order  of  the  Justices  did 
not  show  that  there  had  been  a  previous  con- 
viction : — Held,  on  certiorari,  that  the  conviction 
was  bad  on  its  face,  and  must  be  quashed.  Held 
also,  following  R.  (0' Sullivan)  v.  Justices  of 
Kerry  (1  N.  I.  J.  R.  180),  that  the  conviction  waa 
bad  by  reason  of  an  order  for  forfeiture  which 
the  Justices  had  no  right  to  make  under  the 
section.    7J.  (Ryan)  v.  Justices  of  Kilkenny 

K.  B.,  4  N.  I.  J.  R.  4 

22. Gaming — Qame  of  skill  played  for 

money — Suffering  gaming  on  licensed  premises — 
Licencing  Act,  1872  (35<fc  36  Vict.,  c.  94),  o.  17.] 
The  respondent,  a  licensed  person,  suffered  the- 
game  of  "  pool "  to  be  played  for  small  money 
stakes  on  a  billiard  table  in  the  licensed  pre- 
mises r — Held,  that  the  respondent  had  com- 
mitted the  offence  of  suffering  gaming  on  th& 
licensed  premises  under  the  Licensing  Act,  1872,. 
s.  17.  Craig,  Appellant :  Boyan,  Respondent 
K.  B.,  [1901]  2  I.  R.  429  ;  35  I.  L.  T.  R.  59 

23. Gaming  during  closing  hours  by  bona 

fide  guests  ol  publican — "  Suffering  " — Licensing 
Ad,  1872  (35  &  36  Vict.,  c.  94),  s.  17  (1).]  It 
is  unlawful  for  a  licensed  publican  to  suffer 
her  guests,  bona  fide  entertained  by  herself,  to 
play  cards  for  money  on  her  licensed  premises,, 
even  during  closing  hours,  and  a  publican  so 
suffering  gaming  on  licensed  premises  is  liable 
to  conviction  and  penalty  rmder  section  17  of 
35  <fc  36  Vict.,  c.  94  B.  (M'Nally)  v.  Murphy 
K.  B.,  42  I.  L.  T.  R.  88 

24. General  business  on  licensed  premises 

— Structural  separation — Saturday  night — Sunday 
— Intoxicating  Liguors  (Ireland)  Act,  1906  (6 
Edw.  VII.,  c.  39),  6.2.]  Section  2  of  the  Intoxi- 
cating Liquors  (Ireland)  Act,  1906,  provides,  inter- 
alitt,  "  Where  any  business,  other  than  the  sale  of 
intoxicating  liquors,  is  carried  on  in  the  licensed 
premises,  the  whole  of  such  premises  shall  be 
closed  at  the  hours  aforesaid,  unless  the  portion 
of  the  same  in  which  such  sale  of  intoxicating 
liquors  is  carried  on  is  structurally  separated 
from  the  remainder  of  the  building  " — Held,  by 
a  majority  of  the  Court  (Lord  O'Brien,  L.C.J.,. 
Palles,  C.B.,  and  Andrews,  J.,  dissenting),  that 
the  words  "  hours  aforesaid  "  in  the  foregoing 
provisions  are  not  restricted  to  closing  hours  on^ 
Saturday  nights,  but  mean  prohibited  hours 
generally.     Rowan  v.  Downing 

K.  B.,  [1909]  2  I.  R.  626  ;  43  I.  L.  T.  R.  201 

25.  Guests  of  publicans — Son  of  publican.], 

Section  29  of  the  Licensing  Act,  1874,  which 
protects  a  "  person  keeping  a  house  licensed  for 
the  sale  of  any  intoxicating  liquor  "  from  con- 
viction for  supplying  intoxicating  liquors  after 
closing  hours  to  "private  friends,  bona  fide 
entertained  by  him  at  his  own  expense,"  extends 
also  to  protect  such  a  sale  to  private  friends  of  a 
son  of  the  publican,  who  conducted  and  was  the 
general  manager  of  the  publichouse.  Armstrong 
V.  Donovan  K.  B.,  3  N.  L  J.  R  1& 

26. Indorsement  of  conviction  on  licence 

— Licensing  Acts — Incorporation  of  statutes —  In- 
toxicating Liquors  (Sale  to  Children)  Act,   1901 
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^l  Mw.  VII.,  c.  21)~Licensing  (Ireland)  Act, 
1874  (37<fc  38  Vict,  c.  69),  s.  21.]  A  pubUoan 
having  been  convicted,  under  the  Intoxicating 
Liquors  (Sale  to  Children)  Act,  1901,  for  selling 
intoxicating  liquor  to  a  child  under  fourteen, 
contrary  to  the  provisions  of  the  Act : — Held, 
that  the  conviction  could  not  be  ordered  to '  be 
indorsed  on  his  licence.  B.  (Haslett)  v.  Justices 
of  Tyrone  and  Fermanagh 

K.  B.,  [1904]  2  I.  R.  587  ;  37  I.  L.  T.  B.  120; 
3  N.I.  J.  R.  109 

27. Indorsement  of  convletion  on  licence 

— Necessity  for.^  The  provisions  of  section  21  of 
the  Licensing  (Ireland)  Act,  1874,  as  to  a 
declaration  by  the  Court  whether  it  will  or  will 
not  cause  a  conviction  to  be  recorded  on  the 
licence  of  the  offender,  is  mandatory ;  and  an 
order  of  conviction  by  magistrates  under  the 
section,  which  does  not  contain  an  averment  of 
such  declaration,  will  be  quashed  on  certiorari. 
R.  (Sheeran)  v.  The  Recorder  and  Justices  of 
Dublin,  K.  B.,  40 1.  L.  T.  R.  22 

28. Keeping     open  —  Closing    hours  — 

Business  other  than  sale  of  intoxicating  liquor — 
Licensing  Act,  1874,  s.  27 — Intoxicating  Lirjuora 
{Ireland)  Act,  1906,  s.  2.]  Where  0.  had  his 
iicensed  premises  open  at  12.30  p.m.  on  Sunday 
for  purpose  of  business  other  than  the  sale  of 
drink,  there  being  no  "  structural  separation " 
dividing  the  portion  of  the  premises  where 
intoxicating  liquor  was  sold  from  the  portion 
where  another  business  was  carried  on : — Held, 
that  Q.  was  guilty  of  an  offence  under  6  Edw. 
VII.,  c.  39,  s.  2.  Rowan  v.  Downing  (43  I.  L. 
T.  R.  201)  followed.  R.  (Tumhull)  v.  Glynn 
K.  B.,  44  I.  L.  T.  R.  233 

29. "  Keeping  open  " — Sunday  closing — 

Bona  fide  travellers — Licensing  Act,  1872,  s.  78;] 
Whether  licensed  premises  have  or  have  not 
been  opened  during  closing  hours  for  the  ex- 
clusive purpose  of  supplying  hona  fide  travellers 
is  a  question  of  fact  to  be  determined  by  the 
Justices  in  each  case,  and  if  there  is  some 
evidence  in  the  case  to  support  their  finding  the 
King's  Bench  will  not  disturb  it.  Per  Madden. 
J. — The  idea  that  the  doors  of  licensed  premises 
may  be  "  kept "  open,  provided  the  keeping 
open  is  done  solely  for  the  use  of  hona  fide 
travellers  is  a  misconception  of  the  law.  Bona 
fide  travellers,  requiring  refreshment  during 
closing  hours  should  demand  such  refreshment 
at  the  door  of  licensed  premises,  which  must  be 
■closed.  Whether  the  shut  door  has  been  opened 
only  for  the  admission  of  a  person  lawfully 
demanding  admission  is  a  question  for  the 
magistrates  in  each  individual  case.  R.  (Loch) 
V   'Ryan  K.  B.,  43  I.  L.  T.  R.  110 

30.  — -  Keeping  Open — Justices — Record  of 
conviction — ■  Procedure —  Evidence — Indorsement 
of  conviction — Decision  of  majority  of  Justices.] 
The  King's  Bench  Division  will  not  on  an  appli- 
cation for  certiorari  to  quash  a  conviction,  on  the 
ground  that  the  decision  as  recorded  was  not 
the  decision  of  the  Court,  go  behind  the 
record  of  conviction.  Where  out  of  a  Court 
.consisting  of  five  Justices,  one  Justice  only  is 
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recorded  as  dissenting  from  the  decision  of  the 
Court,  the  King's  Bench  Division  is  bound  by  the 
record,  and  cannot  receive  evidence  to  prove  that 
the  decision  of  the  Court  as  appearing  by  the 
record,  is  not  the  decision  of  the  majority  of  the 
Justices.  Qucere,  whether  in  a  licensing  prose- 
cution, where  a  defendant  is  convicted  of  an 
offence  which  may  be  indorsed,  all  the  justices  or 
the  convicting  Justices  only  ought  to  determine 
the  question  of  indorsement.  R.  (Oarl)  v. 
Justices  of  Tyrone 

K.  B.,    [1917]  2  I.  R.  437 

31.  ^^-  Oilence  punishable  by  fine  only — 
Imprisonment — Charge  of"  found  drunk  and  dis- 
orderly"— Repetition  of  offence — Conviction — 
Senterwe  of  imprisonment — 35  tb  36  Vict,  c.  94, 
s.  12.]  It  is  enacted  by  s.  12  of  the  Licensing 
Act  of  1872  that "  Every  person  found  drunk  in 
any  highway  or  other  public  place  .  .  . 
shall  be  liable  to  a  penalty  not  exceeding  ten 
shillings,  and  on  a  second  conviction  within  a 
period  of  twelve  months  shall  be  liable  to  a  pen- 
alty not  exceeding  twenty  shillings.  .  .  . 
Every  person  who  in  any  highway  or  other  public 
place  ...  is  guilty  while  drunk  of  riotous 
or  disorderly  behaviour  .  .  .  may  be  appre- 
hended and  shall  be  liable  to  a  penalty  not  ex- 
ceeding forty  shillings,  or,  in  the  discretion  of  the 
Court  to  imprisonment  with  or  without  hard 
labour  for  any  term  not  exceeding  one  month." 
M.  was  summoned  under  s.  12  of  Licensing 
Act,  1872,  for  having  been  drunk  and  disorderly 
in  a  public  place,  he  having  been  previously 
convicted  of  a  similar  offence  within  twelve 
months,  and  was  convicted  and  sentenced 
to  imprisonment.  The  summons  was  headed 
"Repeated  drunkenness": — Held,  that  the 
conviction  was  bad  on  the  ground  that  the 
accused  was  charged  under  the  first  part 
of  s.  12  with  an  offence  punishable  by  fine  only, 
and  convicted  of  an  offence  under  the  second  part 
of  the  section  which  authorises  imprisonment. 
R.  (M'Carron)  v.  Justices  of  Down 

K.  B.,  46.  I.  L.  T.  R.  44 

32. Previous  conviction — Minimum  pen- 
alty—SI  &  38  7ict,  c.  69,  s.  20—35*  36  Vict, 
u.  94.]  M.,  being  a  person  licensed  for  the  sale 
of  intoxicating  liquors,  was  convicted  before  the 
Justices  of  having  permitted  gaming  on  his 
premises,  and  fined  by  them  the  sum  of  five 
shillings.  It  was  proved  before  the  Justices  that 
he  had  been  previously  convicted  for  the  same 
offence,  but  the  conviction  was  bad  as  not 
showing  on  its  face  that  a  penalty  had  been 
imposed: — Held  (Gibson,  J.,  dissenting),  that 
the  first  conviction,  though  void,  was  still  an 
adjudication  of  guilt ;  that  an  adjudication  of 
guilt  satisfies  the  meaning  of  "conviction" 
within  the  sections  of  the  Licensing  Acts  ;  that 
the  second  conviction,  being  a  second  adjudica- 
tion of  guilt,  the  provision  as  to  minimum 
penalty  in  section  20  of  the  Licensing  Act 
(Ireland),  1874,  applied,  and  it  was  therefore 
bad,  and  should  be  quashed.  R.  (Meehan)  v. 
The  Justices  of  Donegal 

K.  B.,  38  I.  L.  T.  R.  153  ;  4  N.  L  J.  B.  195 
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33. Recording  of  conviction.]    Where  a 

magistrate  orders  a  conviction  to  be  endorsed 
on  a  publican's  licence  the  conviction  must  be 
■"  recorded,"  and  not  simply  noted  stated,  or 
marked.     Shiel  v.  M'  Garthy 

Q.  B.,  29  I.  L.  T.  584 

S4. Removing    person    from    premises 

during  closing  hours — Order  for  dosing  generally 
— Defence  of  the  Realm  Act,  1914.]    The  defen- 
dant, alioensed  publican,  being  unable  to  remove 
a  person  from  the  premises  before  closing  time, 
ejected  her  with  the  aid  of  another  during  closing 
hours  as  defined  by  a  Military  Order  under  the 
ConsolidatedRegulations  made  underthe  Defence 
of  the  Realm  Act,  1914  : — Held,  the  opening  of  the 
premises  during  closing  hours  for  sii-ih  ejectment 
did  not  amount  to  an  offence  against  the  order 
that  the  premises  be  "  closed  generally  for  the 
sale  of  intoxicants."     B.  (Ross)  v.  Nicholson 
K.  B.,  50  I.  L.  T.  R.  79 
35.  ■ Resident  magistrate — Court  of  sum- 
mary jurisdiction — Stipendiary  magistrate — 35  <i> 
36  Vict.,  c.  94,  «.  51.]     "  Stipendiary  magis- 
trate or  some  other  officer"  in  sub-section  1  of 
section  51  of  the  Licensing  Act,  1872  (35  &  36 
Vict.,  c.  94),  does  not  mean  a  resident  magis- 
trate appointed  under  the  6  Wm.  IV.,  u.  13, 
a.  31.       One  resident  magistrate  sitting  alone 
does  not  constitute  a  Court  of  summary  juris- 
diction within  the  35  &  36  Vict.,  o.  94,  s.  51, 
8ub-s.    1.       B.    (Jackson)    v.    The   Justices    of 
Tipperary  Q.  B.,  28  I.  L.  T.  R.  107 

36. Sale  at  railway  station — Refreshment 

room  at  railway  station — Licensing  Act,  1872 
(35  <fe  36  Vict.,  c.  94),  s.  78.]  Section  2  of 
the  Sale  of  Liquors  on  Sunday  (Ireland)  Act, 
1878,  does  not  authorise  the  sale  at  a  railway 
station  to  any  persons  other  than  those  arriving 
at  or  departing  from  the  station  by  railroad. 
Reilly  V.  Keogh       M.  P.  C,  37  I.  L.  T.  R.  179 

37. Sale  at  unauthorised  place — Carter  of 

publican.]  A  carter  in  the  employment  of  the 
defendant,  who  was  a  duly  licensed  publican, 
whilst  on  his  rounds  delivering  groceries  and 
porter  for  his  principal,  received  a  verbal  order 
from  a  person  named  Holian  for  four  bottles  of 
porter.  The  carter  entered  the  orderinhis  note- 
book. He  took  the  order  to  an  assistant  in  the 
defendant's  licensed  premises,  and  got  four 
bottles  of  porter.  He  delivered  the  porter  to 
Holian  at  Holian's  house,  and  was  paid  one 
shilling.  No  entry  of  the  order  was  made  in 
the  defendant's  books,  as  small  orders  taken  by 
carters  were  considered  as  cash  transactions 
and  were  not  entered  in  the  books  : — Held,  that 
the  Justices  were,  on  these  facts,  wrong  in  dis- 
missing a  summons  charging  the  defendant  with 
unlawfully  selling  intoxicating  liquors  at  a 
place  where  he  was  not  authorised  by  his  licence 
to  sell  same.    Dowling  v.  Fahy 

K.  B.,  3  N.  I.  J.  R.  343 

38. Sale  during  prohibited  hours — Several 

on  same  day — Separate  convictions.']  A  publican 
was  charged  on  four  separate  summonses  with 
having  sold  intoxicating  liquor  during  prohibited 
hours.     The  charges  were  in  respect  of  sales  by 
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retail  to  four  different  persons  at  different  hours 
and  times,  but  on  the  same  day  : — Held,  that, 
under  section  78  of  the  Act  of  1872,  each  of  the 
four  sales  was  a  separate  offence,  and  that  there 
could  be  four  separate  convictions.  M'Hugh  v. 
OaHin  K.  B.,  3  N.  I.  J.  R.  250 

39. Sale  of  drink  by  unlicensed  person — 

Supply  to  lodgers  for  fixed  weekly  payment — 
Case  stated.]  The  defendant  had  no  licence  for 
the  sale  of  drink,  but  she  supplied  a,  bottle  of 
porter  daily  to  each  of  certain  lodgers  occupying 
her  premises  at  a  fixed  weekly  payment  for 
board  and  lodgings,  including  the  supply  of 
porter.  The  complainant  entered  the  premises 
on  a  warrant,  and  found  thirty-five  full  bottles 
of  porter  there.  The  Justices  having  found 
that  the  transaction  was  not  a  sale  : — Held  (on 
a  case  stated),  that  the  transaction  was  obviously 
a  sale,  and  contrary  to  the  Licensing  Acts. 
Horgan  v.  Driscoll       K.  B.,  42  I.  L.  T.  R.  238 

40  &  41 . Sale  of  intoxicating  liquor  to 

children — Sale  by  assistant  without  knowledge 
and  contrary  to  orders  of  licensee — Intoxicat- 
ing Liquor  (Sale  to  Ohrildren)  Act,  1901 
(1  Edw.  VII.,  c.  27),  s.  2.]  M.  a,  publican, 
was  charged  under  1  Edw.  VII.,  c.  27,  with 
having  allowed  his  barman  knowingly  to 
sell  and  deliver  intoxicating  liquor  to  a  girl 
under  fourteen  for  consumption  off  the  premises, 
the  same  not  being  in  a  corked  or  sealed  vessel. 
M.  had  given  orders  to  his  assistants  not  to 
supply  liquor  to  children  in  contravention  of  the 
statute.  The  liquor  in  the  present  case  was  sold 
by  M.'s  barman,  M.  himself  not  being  in  the 
shop  at  the  time,  though  his  foreman  was.  The 
magistrate  held  as  a  fact,  on  the  evidence,  that 
the  sale  of  intoxicating  liquor  to  the  child  was 
knowingly  effected  by  the  barman,  but  without 
the  knowledge,  actual  or  constructive,  or  the 
wilful  connivance,  of  M.  or  his  foreman,  and  he 
dismissed  the  summons  : — Held,  that  M.  had  not 
knowingly  allowed  the  intoxicating  liquor  to  be 
sold  within  the  meaning  of  the  Act,  and  that  the 
summons  was  properly  dismissed.  Conlon, 
Appellant ;  Muldowney,  Respondent 

K.  B.,  [1904]  2  I.  R.  498;  4  N.  I.  J.  R.  40 

42. Sale  of  intoxicating  liquor  to  children 

—  Unsealed  vessel — Messenger.]  Delivery  of 
porter  in  an  unsealed  vessel  to  the  publican's 
own  messenger  in  presence  of  a  child  under 
fourteen  years  of  age  who  pays  for  it  as  the 
messenger  of  his  mother  is  not  a  sale  or  delivery 
within  the  meaning  of  section  2  of  the  Sale  of 
Intoxicating  Liquor  to  Children  Act.  if'  Ilroy  v. 
Kenny  Rec,  40  I.  L.  T.  R.  138 

43. Sale  of  Intoxicating  liquor  to  children 

— Corked  and  sealed  vessel — Licensed  publican — 
"Allowing"  illegal  sale  by  assistant — 1  Edw.  VII., 
c.  27,  s.  2.]  Thomas  Lowe,  a  licensed  publican, 
was  summoned  under  section  2  of  the  Intoxicat- 
ing Liquors  (Sale  to  Children)  Act,  190),  for  that 
he  "  did  allow  his  assistant  to  deliver  a  pint  of 
porter  to  a  person  under  the  age  of  fourteen 
years  for  consumption  off  the  premises,  such 
intoxicating  liquor  not  being  delivered  in  a 
corked  and  sealed  vessel,  contrary  to  1  Edw.  VII. , 
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0.  27,  s.  2,"  and  it  was  proved  that  the  publican 
himself  was  not  present  on  the  occasion  of  the 
sale,  but  his  brother,  whom  he  had  left  in  charge 
of  the  premises  during  his  absence,  was  behind 
the  counter  when  the  transaction  took  place. 
It  was  also  proved  that  the  defendant  had  given 
verbal  orders  not  to  supply  any  children  under 
fourteen  years  with  drink  unless  in  sealed  bottles 
The  magistrates,  being  of  opinion  that  actual  or 
constructive  knowledge  on  the  part  of  the  defen- 
dant was  necessary  to  constitute  an  offence  under 
the  section,  and  no  such  knowledge  having  been 
proved  either  as  to  the  defendant  or  his  brother 
in  charge,  dismissed  the  case  on  the  ground  that 
the  defendant  in  such  circumstances  was  not 
liable  for  the  wrongful  act  of  his  assistant  con- 
trary to  his  instructions,  and  stated  this  case  for 
the  opinion  of  the  King's  Bench  : — Held,  that 
the  magistrates  were  right  in  point  of  law  in  so 
deciding.     B.  (Steadman)  v.  Lowe 

K.  B.,  42.  I.  L.  T.  R.  149 

44.  Sale    without    licence — Certiorari — 

Want  of  jurisdiction — Justices — 35  &  36  Vict., 
c.  9i,  ss.  3,  54.]  A.  was  convicted  imder  section 
3  of  the  Licensing  Act,  1872  (35  &  36  Vict., 
c.  94),  for  selling  drink  without  -a,  licence. 
Section  54  of  the  same  Act  provides  that  no 
conviction  under  the  Act  shall  be  quashed  by 
certiorari  for  any  want  of  form  : — Hejd,  that  the 
Court  could  not  grant  a  certiorari  to  quash  the 
conviction  on  the  ground  of  want  of  jurisdiction 
in  the  Justices,  because  such  want  of  juris- 
diction did  not  appear  on  the  face  of  the  con- 
viction. B.  (Walsh)  V.  The  Justices  of  County 
Tijyperary  Q.  B,,  31  I.  L.  T.  R.  38 

45. Sale     without    licence — Evidence-^ 

Agent — Justices — Certiorari — Eevenue- — Licensing 
Act,  1825,  s.  26.]  Upon  a  complaint  under 
section  26  of  the  Licensing  Act,  1825,  charging 
the  defendant  with  "  carrying  on  the  trade  or 
business  of  a  retailer  of  spirits  in  Ireland,  not 
being  a  retailer  of  spirits  in  Ireland,  then  and 
there  duly  licensed  to  sell,"  die.,  it  appeared 
that  the  defendant  was  a  toll-keeper  on  the 
Muckross  estate,  and  that  while  he  was  so 
engaged  his  wife  and  daughter  sold,  at  the 
defendant's  house,  which  was  about  300  yards 
distant  from  the  toll-gate,  whiskey  which  was 
consumed  on  the  premises,  and  also  a  flask  of 
whiskey  which  was  taken  away  : — Held,  that 
there  was  evidence  before  the  magistrates  on 
which  they  might  convict  the  defendant  under 
the  section.  Held  further,  that  if  certiorari  lies 
the  Court  will  consider  (1)  whether  the  Justices 
had  jurisdiction  to  enter  on  the  inquiry  at  all ; 
(2)  whether,  having  jurisdiction,  they  exercised 
it  properly — i.e.,  as  explained  by  Palles,  C.B., 
in  In  re  Heaphy  (22  L.  R.  I.  505).  the  Court 
will  consider  whether  there  was  any  evidence, 
but  will  not  consider  the  weight  of  the  evidence. 
By  Lord  O'Brien,  L.C.J.  :  Where  certiorari  is 
taken  away,  the  Court  will  merely  inquire 
whether  the  .Justices  had  jurisdiction  to  enter 
on  the  inquiry.  B.  (Waters)  v.  Kerri/  (Justices 
of)        Q.  B.,  35  I.  L.  T.  R.  10  ;  1  N.I.  J.  R  32 

46.  7 Sale  without  licence— /SoZc  at  place 

not  authorised  by  licence — Bevenue  information — 
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6  Geo.  IV.,  c.  81,  s.  26—23  <fc  24  Vict.,  c.  113, 
s.  35— Act.  1872,  s.  3.]  The  defendant  held  an 
Excise  licence  for  a  house  in  S.,  authorising  him 
to  carry  on  the  business  of  a  retailer  of  spirits  in 
the  said  house,  and  to  sell  by  retail  therein 
spirits,  wines,  tfc.,  for  consumption  on  or  off  th& 
premises.  Ryan,  a  vanman  of  the  defendant, 
called  at  the  house  of  one  O'Connor,  in  the 
village  of  L.,  at  some  distance  from  the  town 
of  S.,  and  obtained  an  order  for  a  case  (6  dozen 
pint  bottles)  of  porter,  which  he  delivered  on 
the  following  day,  and  was  paid  for  at  O'Connor's 
house.  Upon  an  information  by  an  officer  of  the 
Inland  Revenue  for  the  sale  "  at  L.  of  strong 
beer  in  a  quantity  of  not  less  than  two  dozen 
reputed  quarts  at  one  time,  to  be  drunk  and 
consumed  elsewhere  than  on  the  premises," 
without  a  licence,  the  .Justices  having  dismissed 
the  information  : — Held,  that  the  sale  took  place 
at  L.  ;  that  a  licence  was  required  for  the' sale 
by  wholesale  of  the  porter  at  L.,  within  the 
meaning  of  6  Geo.  IV.,  u.  81,  s.  26;  and  that 
the  defendant  not  having  such  licence,  should 
have  been  convicted.  Pletts  v.  Campbell  ([1895], 
2  Q.  B.  229)  followed.  Steevens  v.  Strangmans 
(1  I.  Jur.  1591  not  followed.  Trappe  r.  Egdn 
Q.  B.,  34  I.  L.  T.  R.  21 

47. Sale    to    drunken    person — Serving 

liquor  to  a  sober  person  for  consumption  by- 
drunken  companions — Publican's  knowledge  of 
customer's  condition  not  necessary  to  constitute  the 
offence— ^5  &  36  Vict.  jc.  94,  ' s.  13-  37  &  38 
Vitik.,  c.  69,  s.  21.]  Three  women  entered  a 
public-house  and  called  for  three  glasses  of 
whiskey.  So  far  as  the  barman  could  see,  they 
were  all  sober,  though  it  appeared  on  the  hearing; 
that  two  of  them  were  under  the  influence  of 
drink.  They  were  refused  drink  on  the  ground 
that  one  of  them  had  created  a  disturbance  on 
the  premises  on  a  previous  occasion,  but  one  of 
them,  who  was  admittedly  sober,  was  afterwards 
served  with  three  glasses  of  whiskey  in  a  bottle  r 
— Held,  that  it  was  immaterial  whether  the 
publican  knew  that  the  persons  served  were 
drunk  or  not,  and  that  sale  to  a  sober  com- 
panion of  drunken  persons  for  their  common 
use  was  a  sale  to  drunken  persons  within 
35  <fc  36  Vict.,  u.  94,  o.  13.  B.  (M'Hugh)  v. 
M'maty  Co.  Ct.,  37  I.  L.  T.  R.  138. 

48. Second  business  carried  on  in  licensed 

premises — Structural  separation — Meaning  of 
"  closed"— &  Sdw.  VII.,  c.  39,  s.  2.]  The 
defendant,  a  licensed  publican,  who  carried  on  a 
grocery  and  drapery  business  in  a  portion  of  his 
licensed  premises  separated  from  the  place  where 
mtoxicating  liquor  was  sold  by  a  wall,  in  which 
there  was  a  wooden  door  of  internal  communica- 
tion, was  summoned  for  having,  at  a  period 
during  which  licensed  premises  are  required  to  be 
closed,  kept  open  the  portion  in  which  the 
grocery  and  drapery  business  was  carried  on 
contrary  to  section  2  of  6  Edw.  VII.,  c.  39,  it 
being  alleged  that  the  two  portions  of  the 
Premises  were  not  structurally  separated.  The 
wooden  door  was,  at  the  time  in  question, 
securely  locked,  the  publican  being  in  possession 
of  the  key  -.—Held,  that  such  a  locked  door  did. 
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not  constitute  a  structural  separation  "within  the 
meaning  of  section  2  of  6  Edw.  VIT.,  o.  39.  HeJd 
also  (Kenny,  J.,  dissenting),  that  "  shall  be 
closed  "  in  section  2  means  "  shall  be  closed  for 
the  purpose  of  business."  R.  [Richardson]  v. 
Sweeney  K.  B.,  42  I.  L.  T.  R.  174 

49.  Shebeening — Separate   summonses — 

Joint  hearing — Competency  of  witnesses — Admissi- 
bility of  evidence  of  defendant — Meaning  of  the 
term  beer.l  (1)  A  person  charged  with  an  offence 
under  section  3  of  the  Shebeen  Act  (17  &  18  Vict., 
c.  89)  is  not  a  competent  witness  on  his  own 
liehalf  ;  (2)  persons  charged  separately  under  the 
Shebeen  Act  upon  the  same  facts  are  competent 
witnesses  for  each  other  ;  (3)  the  term  "  beer  " 
in  section  3  of  the  Shebeen  Act  includes 
■"  porter  "  ;  (4)  the  fact  that  drunken  persons  are 
found  upon  the  unlicensed  premises  of  a  defen- 
dant is  evidence  that  must  be  considered  by  the 
Justices  in  determining  whether  an  offence  has 
been  committed  by  such  defendant  agsinst  the 
provisions  of  section  3  of  the  Shebeen  Act. 
Swanzy  v.    Drohan         K.  B.,  43  I.  L.  T.  R.  281 

50. Spirit   grocer   and   beer   retailer — 

Peaceable  and  orderly  manner — Renewal  of  licence 
— Refusal — Objection — Appeal — Entering  upon 
other  grounds  — Illegal  evidence  —  Jurisdiction — • 
Licensing  Act,  1855  (18  <fc  19  Vict.,  c.  62,  c.  2— 
Justices — Majority — Poll.]  A  spirit  grocer  and 
beer  retailer,  who  had  been  once  convicted 
during  the  previous  twelve  months,  being  refused 
a  renewal  certificate  by  the  Justices  at  the 
Annual  Licensing  Sessions,  upon  the  ground 
that  her  house  "  had  not  been  conducted  in  a 
peaceable  and  orderly  manner  during  the  past 
year,"  appealed  to  the  Quarter  Sessions. 
Section  2  of  the  Licensing  Act  of  1855,  which 
gives  the  right  of  appeal,  provides  that,  upon 
the  hearing  of  the  appeal,  "  no  other  grounds 
shall  be  entered  upon  except  such  as  shall  be 
stated  in  the  order  of  refusal."  Her  solicitor 
urged  upon  the  Chairman  and  Justices  the 
hardship  of  depriving  her  of  her  licence  for  one 
conviction,  whereupon  the  Chairman  e'icited 
from  the  police  witness  that,  besides  the  one 
conviction  within  the  twelve  months,  she  had 
been  five  times  previously  convicted.  At  the 
close  of  the  case  the  Chairman  refused  to  take  a 
poll  of  the  Justices  (of  whom  there  were  twenty- 
five  present),  stating  that  they  were  unanimous  ; 
but,  upon  two  Justices  stating  that  they  were 
for  reversing  the  order  of  the  Petty  Sessions, 
the  Chairman  called  upon  those  who  were  for 
reversing  to  stand  up.  Nine  Justices  signified 
their  opinion  in  favour  of  reversing  by  standing 
up,  whereupon  the  Chairman,  without  calling 
upon  those  who  were  in  favour  of  affirming  to 
formally  signify  their  opinion,  declared  that  <? 
large  majority  of  the  Justices  were  for  affirming 
the  order  of  the  Petty  Sessions  : — Held,  by  the 
King's  Bench  Division  and  the  Court  of  Appeal, 
that  the  evidence  as  to  the  five  convictions 
having  been  elicited  by  the  Chairman  for  the 
purpose  of  removing  the  false  impression  created 
by  the  statement  that  there  was  only  one  con- 
viction against  the  applicant,  did  not  violate  the 
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provision  that  no  other  grounds  should  be 
entered  upon  except  such  as  should  be  stated  in 
the  order  of  refusal.  Qucere,  whether,  in  a  case 
where  theie  was  legal  evidence  to  support  the 
order  of  the  Quarter  Sessions,  viz.,  the  one  con- 
viction within  the  year,  the  admission  of  illegal 
evidence  in  addition  would  oust  jurisdiction  ? — 
Held  also,  that  the  method  adopted  by  the 
Chairman  of  taking  the  opinion  of  the  Justices 
was  both  legal  and  adequate.  R.  (Quinn)  v. 
Chairman  and  Justices  of  Tyrone 

K.  B.,  App.  [1908]  2  I.  R.  124,  137 

51.  "Structural   separation" — Licensed 

premises — Business  other  than  sale  of  intoxicating 
liquors  carried  on — Prohibited  hours — Billiard- 
room  and  bar-room — Back  door  from  each  into 
common  yard — Intoxicating  Liquors  {Ireland) 
Act,  1906  (6  Edw.  VII.,  r.  39),  .«.  2.]  Licensed 
premises  consisted  of  an  hotel,  an  open  yard 
at  the  back  thereof,  and  a  billiard-room  pro- 
jecting from  the  rear  of  the  hotel  into  the  yard. 
The  sale  of  intoxicating  liquor  was  carried  on  in 
the  bar-room,  an  apartment  immediately  ad- 
jacent to  the  billiard-room,  and  separated  from 
it  by  a  wall  of  masonry  without  any  opening. 
From  the  street  the  entrance  to  the  yard  was  by 
a  passage  under  part  of  the  hotel.  The  hotel  and 
the  billiard-room  had  each  a  back  door  into  the 
yard.  To  get  from  the  billiard-room  to  the  bar- 
room one  had  to  step  into  the  yard,  and  from 
there  to  the  back  door  to  the  hotel ,thence  through 
another  passage  to  the  bar-room,  a  distance  of 
about  60  feet.  During  hours  when  licensed  pre- 
mises are  required  to  be  closed,  the  licensee  kept 
the  billiard-room  open,  but  at  the  same  time  the 
back  door  of  the  hotel,  and  the  bar-room  door, 
were  locked.  The  licensee  was  prosecuted  for 
having  failed  to  close  her  licensed  premises  as 
required  by  statute  : — ffeW,by  Palles,  C.B.,  and 
Gibson,  J.,  Cherry  L.C.J,  dissenting,  that  the 
portion  of  the  premises  in  which  the  sale  of 
intoxicating  liquor  was  carried  on  was  not 
structurally  separated  from  the  billiard -room, 
and  that  the  defendant  had  committed  a 
breach  of  section  2  of  the  Intoxicating  Liquors 
(Ireland)  Act.  1906.  Beirne  v.  Duffy  (No.  21 
K.  B.,  [1915]  2  I.  R.  250 

52. Sunday  closing — Exposure  for  sale— 

Keeping  open  —  Uncontradicted  evidence  of 
offence — Acquittal— Credibility  of  evidence.]  A 
case  stated  set  out  evidence  given  by  a  police  con- 
stable, of  facts  which  were  uncontradicted,  and 
which,  if  true,  proved  an  offence  under  the  Licens- 
ing Acts.  The  magistrates  being  of  opinion  that 
no  offence  had  been  disclosed  by  the  evidence, 
dismissed  the  complaint  on  the  merits.  The 
Court  sent  the  case  back  to  the  magistrates  to 
ascertain  whether  they  accepted  the  evidence 
of  the  police  constable.  Carroll,  Appellant,  v. 
Keane,  Respondent      K.  B.,  46  I.  L.  T.  R.  301 

53. Sunday  trading — Added  area — Dublin.] 

Appeal  from  a  decision  of  Porter,  M.R.  (reported 
2  N.  I.  J.  R.  107),  declaring  that  an  Order  in 
Council,  under  a  power  given  by  section  61  of  the 
Dublin  Corporation  Act,  1900,  did  not  except 
the  area  added  by  such  order  to  the  Metropolitan 
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Police  District  from  the  prohibition  of  Sunday 
trading  contained  in  the  Sale  of  Liquors  on 
Sunday  (Ireland)  Act,  1878.  The  Court,  without 
calling  on  counsel  for  the  respondent,  unani- 
mously affirmed  the  decision  of  the  Master  of 
the  Rolls.  Doyle  v.  Lamb 
M.  R.,  App.,  2  N.  I.  J.  R.  107;  3  N.  L  J.  R.  186 

54. Two  convictions  In  respect  of  same 

transaction,]  A  person  convicted  of  selling  in- 
toxicating liquor  during  prohibited  hours  cannot 
also  be  convicted  of  opening  for  sale  during  pro- 
hibited hours,  the  selling  and  opening  being 
part  of  the  same  transaction  on  one  and  the  same 
■occasion.  Dorrain,  Appellant;  M'Hvgh,  Respon- 
dent K.  B.,  [1907]  2  I.  R.  564 
55. Unlawful  sale — "  Aiding  and  abet- 
ting '■ — Liability  of  servant  of  publican — Petty 
Sessions  {Ireland)  Act,  1851,  s.  22 — Licensing 
{Ireland)  Act,  1872  and  1874.]  A  servant  of  a 
publican  who,  at  his  master's  order,  assists  his 
master  in  making  a  sale  of  intoxicating  liquors 
at  unlawful  hours,  contrary  to  the  Licensing 
(Ireland)  Acts,  may  be  convicted  of  aiding  and 
abetting  the  publican  in  unlawfully  selling  in- 
toxicating liquor  during  prohibited  hours. 
R.  (O'Hara)  v.  Conlan      K.  B.,  43  I.  L.  T.  R.  173 

Displaying  flag  not  usual  sign  of  premises 

45  I.  L.  T.  R.  10 
See  Justices — ^Practice — Petty  Sessions.  4. 

3,')  &  36  Vict.,  c.  94,  s.  31— Sale  of  licensed 

house — Conviction  recorded  on  licence 

- — Omission  to  disclose 

[1898]  1  I.  R.  291 ;    [1902]  1  I.  R.  73  ; 

35  L  L.  T.  R.  249  ;    2  N.  I.  J.  R.  38 

See  Vendor  and  Purchaser — Rescission.   2. 

Penalty  —  Non-payment  of  —  Imprison- 

ment in  default  of  distress 

[1894]  2  I.  R.  363 
See  Justices— Jurisdiction  (Petty  Sessions'!. 
74. 

LICENSING  ACTS— TRANSFER. 

1. Agreement    tliat   licensed    premises 

should  l)e  conducted  temporarily  by  an  unlicensed 
person  for  his  profit  and  at  his  rislt — Action  on 
the  contract— Plea  of  illegality.]  A  retiring 
publican  agreed  with  a  relative  to  whom  he 
wished  to  transfer  his  business  that  the  latter 
should  carry  on  the  business,  pay  the  rent  and 
all  other  outgoings  of  the  licensed  premises,  pay 
for  all  goods  supplied,  and  take  all  the  profits, 
the  licence  remaining  in  the  publican's  name  till 
the  next  annual  Licensing  Sessions,  when  it 
should  be  transferred  ;. — Held,  that  the  contract 
was  not  illegal  as  contravening  the  Licensing 
Acts.     Edwards  v.  Edwards 

App.,  39  I.  L.  T.  R.  73 

2. Agreement  In  contravention  of  Acts — 

Attempt  to  create  property  in  licence  apart  from 
premises — Agreement  for  transfer  of  licence  from 
one  house  to  another — Agreement  to  deal  exclu- 
sively with  firm  of  brewers  for  porter  to  be  sold  in 
house  to  which  licence  transferred,  and  to  deposit 
licence  with  brewers  to  be  at  their  disposal — :Trans- 
fer  by  licensing  authority — Invalidity  of  transfer — 
Illegality       of     agreement — Agreement      illegal 


LICENSING  ACTS— TRANSFER— core<mwe(?. 
on  face — Illegality  not  pleaded — Breach  of 
agreement  —  Acquiescence  —  Tied  house  —  Con- 
tract in  restraint  of  trade — Consideration — 
Agreement  to  take  fixed  quantity  of  porter — 
Establishment  bv  brewers  of  another  tied  house 
in  neighbourhood.']  By  an  agreement  dated 
the  5th  July,  1892,  purporting  to  be  made 
between  the  plaintiffs,  a  brewery  company,  and 
the  defendant,  the  occupier  of  a  house  in  D. 
Street,  in  the  borough  of  C,  it  was  recited  that 
the  company  were  beneficial  owners  of  a  licence 
for  a  house  in  B.  Street,  and  that  the  defendant 
had  reqflestedthe  company  to  allow  her  to  apply 
for  a  transfer  of  the  licence  to  the  house  in  D. 
Street  to  herownname,  and  to  sell  thereunder,  to 
which  the  company  agreed  on  her  undertaking 
to  pay  them  the  sum  of  £300  secured  by  a  bond 
executed  by  her  contemporaneously,  and  the 
defendant  thereby  agreed  to  take  all  necessary 
steps  to  have  the  licence  transferred  to  her  own 
name,  and  to  the  house  in  7).  Street,  and  to  main- 
tain the  licence  in  full  force,  and  to  renew  it,  and 
to  endorse  and  deposit  it  with  the  company,  to  be 
transferred  by  her  to  such  other  person  and  house 
as  the  company  might  name,  the  £300  to  be  re- 
paid to  the  defendant  on  such  transfer  being 
obtained  trom  the  licensing  authority.  The 
defendant  further  agreed,  while  licensed,  to  deal 
exclusively  with  the  company  for  all  porter,  and 
for  all  stout  so  long  as  they  should  brew  and  vend 
stout,  which  she  should  sell  on  the  premises  or 
elsewhere  under  colour  of  the  licence,  and  also  to 
purch  ase  from  the  company  four  tierces  of  porter 
in  every  month,  and  the  company  agreed  to 
supply  her  while  licensed  with  such  quantity  of 
good  merchantable  porter,  and,  so  long  as  the 
company  should  brew  and  vend  stout,  such 
quantity  of  good  merchantable  stout,  as  she 
might  require,  on  being  paid  in  cash  therefor  the 
price  usually  charged  to  customers.  The  agree- 
ment was  executed  by  the  defendant  under  seal, 
but  was  not  executed  by  the  company.  The 
company  had  purchased  the  licence  of  the 
house  in  B.  Street  (apart  from  the  house  itself)  for 
£160  in  1891,  and  the  defendant  had  obtained  at 
Quarter  Sessions  an  interim  transfer  of  this  licence 
to  the  house  in  Street  D.  at  the  Licensing  Sessions 
in  June,  1892,  which  was  confirmed  at  the  annual 
Licensing  Sessions  in  October,  1892.  The  defen- 
dant dealt  with  the  company  for  porter,  but  only 
to  a  very  small  extent  for  stout,  which  she  pro- 
cured almost  exclusively  from  another  brewery, 
and  in  1907  she  entered  into  an  agreement  with 
this  other  brewery  to  sell  its  bottled  stout  exclu- 
sively. Throughout  there  was  painted  on  the 
outside  of  her  shop,  "  .J.  L.  Murphy  &  Co.'s  XX 
Stout."  The  plaintiffs  were  aware  for  a  long 
time  that  the  defendant  was  selling  some  stout 
of  the  other  brewery,  but  did  not  know  that  she 
was  selling  it  in  large  quantities  till  shortly  be- 
fore bringing  the  present  action,  which  claimed 
damages  for  breach  of  the  agreement  of  the  9th 
July,  1892,  and  an  injunction  to  restrain  the 
defendant  from  selling  porter  and  stout  other 
than  that  manufactured  by  the  plaintiffs.  The 
defendant  pleaded  want  of  and  illegality  of  con- 
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sideration,  unreasonable  restraint  of  trade,  laches, 
and  aoquiesoence.     There  was  no  plea  that  the 
agreement,  apart  from  the  consideration,  was 
illegal : — Bdd,  by  the  Master  of  the  Rolls,  that 
there  was  good  and  legal  consideration  for  the 
agreement  by  the  defendant  to  deal  exclusively 
with  the  plaintiff  company  for  porter  and  stout ; 
that  such  agreement  was  not  an  unreasonable 
restraint  of  trade ;   that  there  was  no  such  ac- 
quiescence on  the  part  of  the  plaintiffs  as  would 
debar  their  right  to  the  injunction  sought,  and 
that  such  injunction  should  be  granted.     After 
the  date  of  the  agreement  of  1892,  the  plaintiffs 
acquired  another  licensed  house  in  the  immediate 
neighbourhood  of  the  defendant's  and  established 
it  as  a  tied  house.    Held,  by  the  Master  of  the 
Rolls,  that  this  did  not  relieve  the  defendant  from 
her  obligation  to  take  the  agreed  quantity  of 
porter  from  the  plaintiffs.     Hdd,  by  the  Court  of 
Appeal,  that  the  action  should  be  dismissed. 
Held,  by  O'Brien,  L.C.,  and  Holmes,  L.J.,  that 
the  dominant  object  of  the  agreement  was  an 
attempt  to  create  property  in    a  licence   apart 
from  the  premises,  in  contravention  of  the  Licen- 
sing Laws,  and  that  the  agreement  was  therefore 
illegal  and  not  enforceable.    Held,  by  Palles,  C.B., 
that  the  transfer  of  the  licence  to  the  plaintiff  by 
the  licensing  authority  was  made  without  juris- 
diction and  was  void ;    that  the  effect  of  the 
agreement  was  to  provide  for  the  oanying  on  of 
a  publican's  trade  under  a  document  purporting 
to  be  a  licence,  which  was  mere  waste  paper, 
with  an  obligation  on  the  defendant  at  the  plain- 
tiffs' request  to  transfer  the  licence  to  any  house 
directed  by  them,  and  that  such  an  agreement 
was  illegal ;  that  if  there  had  been  any  valuable 
consideration  for  the  agreement,  it  consisted  in 
assistance  in  procuring  a  void  licence  ;   that  the 
illegality  pervaded  the  entire  agreement,  both 
the  consideration  and  the  promises ;    and  that 
even  assuming  that  the  consideration  had  been 
legal,  the  promise  sought  to  be  enforced  was 
illegal,  being  a  promise  to  purchase  from  the 
plaintiffs  porter  and  stout  with  a  view  to  their 
teing  sold  illegally.     Held  also,  by  the  Court  of 
Appeal,  that  as  the  illegality  of  the  agreement 
appeared  on  its  face,  it  was  not  necessary  that 
such  illegality  should  have  been  pleaded.    James 
L.  Murphy  d:  Co.,  Ltd.,  v.  Crean 

M.  R.,  App..  [1915]  1  I.  R.  Ill,  130 ; 
49  I.  L.  T.  R.  153 

3. Application  for  confirmation  of  trans- 

Ul—Act  3  cfc  4  Wm.  IV.,  c.  68,  ss.  2,  4— i/is- 
description  of  premises  in  notice  of  application — 
Unfitness  of  applicant — Want  of  interest  of 
applicant  in  licensed  premises.'^  The  fact  that  the 
name  of  the  townland  is  wrong  in  the  notice  of 
application  for  a  confirmation  of  a  tran.sfer  of  a 
Ucence  is  not  fatal  to  the  application.  Where  the 
applicant  was  in  fact  in  possession  of  the  pre- 
mises and  de  jure,  under  letters  of  administration, 
was  entitled  to  them,  and  had  obtained  an 
interim  transfer,  a  confirmation  was  granted. 
Be  M'Fadden       Cooke,  C.C.J.,  38 1.  L.  T.  R.  264 

4. Application  for  new  licence  treated 

.as  application  for  transfer,  effect  of — Meaning 
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of  "  valiied  under  the  Irish  Valuation  Acta  " — 
Not  satisfied  by  a  provisional  valuation — Licensing 
(Ireland)  Act,  1902.  ss.  2,  3,  5.]  Where  an 
application  for  a  licence  was  entered  in  the 
Clerk  of  the  Peace's  book  as  an  application  for  a 
transfer  from  A.  B.,  and  the  notice  of  application 
was  for  a  new  licence,  the  facts  not  warranting 
an  application  for  a  transfer  -.—Held,  the  de- 
scription in  such  book  was  a  reference  to  a  written 
document:— viz.,  the  notice  of  application,  which 
was  in  the  appropriate  form,  and  the  order  made 
thereon  granting  the  certificate  was  regular  on 
its  face  and  should  not  be  quashed  on  certiorari. 
The  words  "  shall  be  valued  under  Irish  Valua- 
tion Acts,"  in  section  5  of  the  Licensing  (Ireland) 
Act,  1902,  mean  "  valued  for  rating  purposes," 
and  a  provisional  valuation,  before  the  com- 
pleted list  has  been  issued  by  the  Commissioner 
of  Valuation,  does  not  satisfy  the  requirements 
of  the  section.  B.  {Sargent)  v.  Leitrim  JJ. 
{Darcy's  and  Lynott's  Oases) 

K.  B.,  39  L  L.  T.  R.  145  ;  5  N.  I.  J.  R.  223 

5. Assignment  of  licensed  premises — Ad 

interim  order  made  at  Petty  Sessions — Transfer 
refused  at  Quarter  Sessions  on  ground  of  character 
of  applicant  and  unsuitability  of  premises^Be- 
assignment  to  original  licensee — 35  cfc  36  Vict., 
c.  94,  s.  3—18  *  19  Vict.,  e.  114^3  <fc  4  Wm.  IV., 
c.  68,  s.  4—  37  cfc  38  Vict.,  c.  69,  s.  12  (l)~Sale  of 
intoxicating  liquor.']  A.  held  a  publican's  licence 
for  the  period  of  twelve  months  from  the  10th 
October,  1902,  in  respect  of  certain  premises 
which  he  held  under  lease  for  a  term  of  years, 
subject  to  a  mortgage.  In  February,  1903,  A. 
and  the  mortgagees  executed  a  deed,  assigning 
the  premises,  licence,  and  goodwill  to  B.,  who 
executed  a  fresh  mortgage  to  the  same  mort- 
gagees. A.  also  purported  to  assign  the  licence 
to  B.  by  endorsement.  A.  gave  up  possession 
to  B.,  who  obtained  the  usual  ad  interim  order 
at  Petty  Sessions,  to  remain  in  force  until  the 
next  (April)  Quarter  Sessions,  and  B.  proceeded 
to  carry  on  the  trade  of  a  publican  in  the  pre- 
mises. In  April,  1903,  shortly  before  the 
Quarter  Sessions,  B.  was  convicted  of  an  offence 
against  the  licensing  laws.  At  the  April  Quarter 
Sessions  the  police  opposed  the  transfer  of  the 
licence  to  B.,  and  the  Justices  refused  to  grant  it, 
on  the  grounds  of  the  unsuitability  of  the  pre- 
mises, and  the  character  of  the  applicant.  B. 
then  conveyed  all  his  interest  in  the  premises, 
licence,  and  goodwill  to  the  mortgagees,  who 
subsequently,  on  the  15th  May,  1903,  let  the 
premises  to  A.  for  six  months.  A.  went  back 
into  possession,  and  resumed  his  trade  as  a 
publican.  He  was  summoned,  under  section  3 
of  the  Licensing  Act,  1872,  for  having,  on  the 
26th  May,  1903,  sold  intoxicating  liquors  with- 
out being  duly  licensed : — Held,  that  A.  was 
not  liable  to  be  convicted  of  the  offence.  Dumi- 
gan,  Appellant ;    Walsh,  Respondent 

K,  B.,  [1904]  2  L  R.  298  ;  38 1.  L.  T.  R.  92  ; 
4  N.  I.  J.  R.  115 

6.  Certificate  subject  to  a  condition  that 

something  be  done — Chain  of  title — Adminis- 
tration not  taken  out  to  deceased  licensee — Applica- 
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Hon  for  certiorari  by  rival  trader — 6  Geo,  IV., 
c.  81,  ».  21.]  Where  the  applicant  for  the  con- 
firmation of  an  interim  transfer  of  a  licence  did 
not  bring  himself  within  section  21  of  6  Geo.  IV., 
c.  81,  by  reason  of  his  not  having  taken  out 
administration  to  his  sister,  the  late  licensee,  and 
the  County  Court  Judge  and  Justices  at  Quarter 
Sessions  granted  him  a  confirmation  subject  to 
his  taking  out  such  administration  : — Held,  that 
the  County  Court  Judge  and  Justices  had  no 
jurisdiction  to  make  the  order  subject  to  a 
condition  that  something  be  done  in  the  future, 
and  the  order  should  be  quashed.  R.  (Barton)  v. 
County  Donegal   JJ.        K.  B.,  39 1.  L.  T.  R.  89 ; 

5  N.  I.  J.  R.  55 

7. Confirmation  of  transfer — Objection — 

What  constitutes  an  "  objector  " — Refusal  to  give 
undertaking — Unfitness  of  applicant — 3  ofc  4 
Wm.  IV.,  c.  68,  s.  3.]  On  an  application  for  a 
transfer  of  a  publican's  licence  the  applicant 
refused  to  give  an  undertaking  to  the  Justices 
to  live  always  on  the  premises : — Held,  there 
being  no  formal  objection  to  the  transfer,  the 
Justices  were  not  entitled  on  their  own  motion 
to  refuse  the  application.  Justices  have  no 
jurisdiction  to  refuse  a  licence  unless  an  objection 
within  the  meaning  of  the  statute  (3*4  Wm. 
IV„  c.  68,  s.  3)  has  been  made.  By  Gibson,  J. — 
It  is  contrary  to  the  spirit  of  the  Irish  Licensing 
Code  that  a  Justice  should  object  and  adjudicate 
on  his  own  objection.  The  objector  must  be 
external  to  the  tribunal.  Findlater's  Case 
(35  I.  L.  T.  R.,  p.  202)  commented  on.  R. 
(Perry)  v.  Justices  of  Tyrone 

K.  B.,  38  I.  L.  T.  R.  26  ;  4  N.  I.  J.  R.  58 

8. Landlord  applying  after  ejectment — 

Vorm  of  application — 6  Oeo.  IV.,  c.  81,  a.  21 — 
18  ofc  19  Vict,  c.  114,  s.  1—3  <fe  4  Wm.  IV., 
c.  68,  s.  1.]  Where  a  licensed  person  has  been 
decreed  in  ejectment  but  a  stay  put  on  the 
execution  of  the  decree,  the  landlord  cannot, 
pending  the  stay,  apply  for  a  transfer  or  new 
licence,  inasmuch  as  he  is  not  in  actual  de  facto 
possession.  Held  further,  a  transfer  of  a  licence 
could  not  be  granted  to  a  person  taking  posses- 
sion through  a  title  paramount  by  a  decree  in 
ejectment.  Such  a  person  is  not  an  assignee 
within  section  1  of  18  <fc  19  Vict.,  c.  114.  R. 
(Jordan)  v.  Justices  of  Roscommon 

K.  B.,  38  I.  L.  T.  R.  25;  4  N.  I.  J.  R.  66 

9. New  licence — Surrender   of  lease — 

Premises  pulled  down  and  rebuilt — Existence  of 
licence — Licensed  premises.']  A.,  the  tenant  of  a 
licensed  house,  surrendered  the  house  to  the  land- 
lord in  November,  1901.  A.  had  carried  on  the 
business  of  a  publican  on  the  premises  up  to  the 
time  of  surrender,  and  had  obtained  on  the 
10th  October,  1901,  the  usual  Excise  licence  for 
the  year  expiring  10th  October,  1902.  After  the 
surrender  the  existing  house  was  pulled  down, 
and  a  new  house  built,  which,  with  the  curtilage 
attached  thereto,  covered  the  site  of  the  old 
premises,  and  also  a  considerable  additional  area. 
In  September,  1902,  A.  endorsed  the  licence,  and 
handed  it  over  to  5. ,  who  was  in  possession  of  the 
new  premises.     B.  applied  at  the  Annual  Licen- 
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sing  Quarter  Sessions  in  October,  1902,  for  at 
transfer  of  /l.'slioence,  and  also  for  a  newlicence. 
Bothapplications  were  refused,  the  County  Court 
Judge  having  ruled  that  there  was  not  at  the  date 
of  the  passing  of  the  Act  of  1902  any  licence  in. 
existence  in  respect  of  the  premises  or  any  por- 
tion thereof,  and  that  the  premises  were  not 
attached  to  or  adjoining  premises  licensed  at  th& 
passing  of  the  Act.     On  an  application  by  B.  for 
writs  of  certiorari  and  mandamus : — Held,  by  the 
King's  Bench  Division,  that  B.  was  not  entitled 
to  a  transfer  of  4. '« licence,  and  that,  as  the  case 
did  not  come  within  any  of  the  exceptions  in  th& 
Licensing  (Ireland)  Act,   1902,  there  was  no 
jurisdiction  to  grant  a  new  licence.     Held,  per 
Palles,  C.B.,  and  Barton,  J.,  that  the  licence 
granted  to  A.  was  still  in  force  at  the  date  of  th& 
passing  of  the  Licensing  (Ireland)  Act,  1 902  (31st 
July,  1902) ;  but  held  that  the  words  " :  the  said 
licensed  premises"  in  the  proviso  to  section  6' 
of  the  Act  meant  the  formerly  licensed  premises, 
and  that,  as  in  the  present  case,  the  new  buildings 
in  which  it  was  intended  that  the  business  should 
be  carried  on  did  not  include  any  substantial 
part  of  the  formerly  licensed  premises,  the  case 
did   not   come    within   section    6.     Held,   per 
Wright,  J.,  that  the  licence  granted  to  A .  was  not 
in  force  at  the  date  of  the  passing  of  the  Act,  and. 
that,  onthisfurthergroundthe  case  wasexcluded. 
from  section  6  ;  and  that  the  case  was  not  within 
section  3,  inasmuch  as  that  section  applies  only 
where  the  expiration  of  the  lease,  by  reason  of 
which  the  licence  is  extinguished,  or  surrendered,, 
takes  place  after  the  passing  of  the  Act.      On 
appeal: — Held,  per  Lord  Ashbourne,  C,  and 
FitzGibbon,  L.  J.,  that  the  ruling  of  the  County 
Court  Judge  was  wrong,  inasmuch  as  there  was 
as  matter  of  law,  a  licence  in  existence  in  respect 
of  the  premises  at  the  date  of  the  passing  of  th& 
Act,  and  that  the  premises  were,  within  the 
meaning  of  section  6  of  the  Act,  attached  to  or 
adjoining  premises  licensed  at  the  date  of  the 
passing  of  the  Act,  and  that,  therefore,  the 
mandamus  should  go.      Held,  per  Walker  and- 
Holmes,   L. JJ.,   that  the   premises   were  not 
licensed  at  the  date  of  the  passing  of  the  Act,  and 
that  they  were  not  attached  to  or  adjoining 
premises  licensed  for  the  sale  of  intoxicating^ 
liquors  at  the  date  of  the  passing  of  the  Act 
within  the  meaning  of  section  6  of  the  Act,  and 
that,  therefore,  the  decision  appealed  from  was 
correct.      The  Court  of  Appeal,  being  equally 
divided,  made  no  order  on  the  appeal,  and, 
accordingly,  the  order  of  the   King's   Bench 
Division   stood   afiirmed.     R.    (Blackburn)   v. 
Justices  of  Down 

K.  B.,  App.,  [1905]  3  I.  R.  74;  83  ; 
38  I.  L.  T.  R.  67  ;  4  N.  I.  J.  R.  113: 
10. New  licence — Two  licences  in  exist- 
ence— Order  for  delivery  of  possession  of  one 
licence — Certiorari.]  C.  held  licensed  premises 
under  a  lease  for  an  unexpired  term.  Proceed- 
ings were  taken  by  the  lessors  for  possession  for 
breach  of  covenants,  and  on  Aug.  2,  1907,  C. 
was  evicted.  An  order  was  made  by  the  Court 
for  delivery  up  to  the  lessors  of  the  licencp 
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attached  to  the  premises,  but  0.  refused  to  give 
up  the  liojnoe,  and  was  still  in  possession  of  it. 
On  September  27,  1907,  0.  obtained  a  renewal 
of  the  licence  at  Petty  Sessions  for  the  year 
beginning  October  10, 1907.  On  September  30, 
1907,  one  of  the  lessors,  on  behalf  of  the  lessors, 
obtained  a  certificate  at  the  Annual  Licensing 
Quarter  Sessions  enabling  her  to  obtain  a  new 
licence  for  the  premises.  G.  obtained  u,  con- 
ditional order  for  a  writ  of  certiorari  to  quash  the 
certificate  on  the  ground  that  a  licence  (G.'s)  was 
in  existence  for  the  premises  up  to  October  10, 
1907,  and  a  certificate  enabling  0.  to  obtain  a 
renewal  up  to  October  10,  1908  : — Held,  that  on 
the  facts  of  the  case  O.'slioence  was  inoperative, 
and  the  application  must  fail.  B.  (Clarke)  v. 
Louth  JJ.  K.  B.,  41. 1.  L.  T.  R.  211 

11. Temporary  licence— ^jfect  of— Sur- 
render to  landlord — Constable — "  Person  duly 
licensed" — Jurisdiction  of  Justices — 3cfc  4  Wm, 
IV.,  c.  68,  ss.  1,  2,  13—18  *  19  Vict.,  c.  114— 
35  dk  36  Vict.,  c.  94,  s.  56—37  <fc  38  Vict.,  c. 
G.),  s.  13.]  A  mere  transferee  of  a  licence  under 
the  18  &  19  Vict.,  o.  114,  is  not  a  person  duly 
licensed,  and,  therefore,  cannot  transfer  his 
interest  under  the  provisions  of  that  Act.  Be 
Langan  Co.  Ct.,  39  I.  L.  T.  R.  100 

LICENSING   ACTS. 

• Alleged   bias   of  Justice — Membership   of 

temperance  association  — ■  Engagement 
of  solicitor  to  oppose  application 
[1904]  2  I.  R.  75 ;  37  I.  L.  T.  R.  202 
See  Justices — Disqualification.     12. 

Offence  against  ■ —  Summons  —  Publican 

abroad — ^Necessity  of  having  person  on 
premises  to  represent  him  for  purpose 
of  service  of  summons 
[1914]  2  I.  R  54 ;  48  I.  L.  T.  R.  27 
See  Justices — Jurisdiction  (Petty  Sessions). 
121. 
Sale  of  intoxicating  liquor  to  child — Con- 
viction— Indorsement  on  Jicence 
ri904]  2  I.  R.  587  ;  37  I.  L.  T.  R.  120 
See  Licensing  Acts — Offences.    26. 

iLIEN. 

1.  ■ Maritime — Notice  of  claim.']    Section 

68  of  the  Merchant  Shipping  Act,  1862,  re- 
quires a  ship-owner,  in  order  to  preserve  his 
lien  for  freight  on  goods  after  they  have  been 
discharged  from  a  ship,  to  serve  a  notice  of  his 
claim  on  the  wharfinger  al  the  time  when  the 
goods  are  landed ;  and  the  subsequent  sections 
prescribe  a  course  of  procedure  whloh  the  whar- 
finger is  to  adopt  after  such  notice  shall  have 
been  given,  in  order  to  liberate  the  goods  from 
the  lien  and  discharge  the  claim  for  freight.  A 
cargo  of  timber,  consigned  to  A.,  was  discharged 
at  the  wharfs  of  B.,  and  the  landing  of  the  goods 
was  completed  on  the  12th  of  October.  On  the 
15th  of  October  following,  C,  who  claimed  to  be 
owner  of  the  ship,  served  a  notice  on  B.  of  his 
claim  for  freight,  and  required  him  to  hold  the 
goods  until  his  claim  was  discharged.  B. 
having  retained  the  goods  in  pursuance  of  that 


LIEN  —continued. 

notice,  an  action  of  detinue  was  brought  against 
him  by  A.  On  an  application  by  B.  for  an 
interpleader  order  under  the  9  &  10  Vict.,,  c.  64, 
on  the  ground  that  he  could  not  proceed  under 
the  Merchant  Shipping  Act,  1862,  as  the  notice 
of  the  15th  of  October  was  not  served  in  time  : — 
Held,  per  Christian,  J, ,  that,  as  the  Merchant 
Shipping  Act,  1862,  had  imposed  on  the  whar- 
finger the  duty  of  resorting  to  a  prescribed  course 
of  procedure  in  all  cases  coming  within  that 
statute,  the  question  whether  any  particular  case 
comes  within  the  statute  must  be  decided  by  the 
wharfinger  on  his  own  responsibility,  and  is  not 
the  proper  subject  for  an  interpleader  between 
the  consignee  of  the  goods  and  the  shipowners. 
Held,  per  Monahan,  C.J.,  that  unless  the  case 
was  one  so  clearly  within  the  statute  that  the 
Court  would  on  motion  stay  the  action  by  A. 
against  B.,  the  latter  was  entitled  to  an  inter- 
pleader order  ;  and  that,  as  the  Court  were  not 
prepared  to  do  so  in  the  present  instance,  the 
order  should  be  granted.  Lawiher  v,  Belfast 
Harbour  Commissioners 

C.  P.,  [1864]  16  I.  C.  L.  R.  182 

2.  Vendor's  lien — Covenant  to  maintain 

vendor.]  A.  assigned  by  deed  to  her  son  a  dwell- 
ing-house and  farm  in  consideration  of  natural 
love  and  affection,  and  of  the  covenants  on  the 
part  of  the  son  thereinafter  contained.  The  deed 
contained  a  covenant  by  the  son,  that  he,  his 
executors,  administrators,  or  assigns,  would  main- 
tain A.  and  her  daughter  during  their  lives,  and 
permit  them  to  occupy  the  dwelling-house : — Held, 
that  there  was  a  lien  on  the  lands  for  such  main- 
tenance which  was  binding  as  against  a  subse- 
quentpurohaserforvalne  with  notice.  Richardson 
V.  M'Causland  (Beatty  457)  applied  and  followed. 
Kelaghan  v.  Daly       Boyd,  J.,  [1913]  2  I.  R.  328 

-  48  i;  L.  T.  R.  98 
See  Carrier.    9. 

Banter's 

See  Banker— Lien. 

Banker's — On  shares — Trustee — Notice  of 

trust  [1896]  1  I.  R.  532,  571  ; 

30  I.  L.  T.  R.  117,  120 
See  Company — Shares.    3. 

Carriage  of  goods— Sent  by  wrong  route 

16  I.  C.  L.  R.  405 
See  Carrier.    13. 

Church  buildings — Decree  for  sale 

[1907]  1  I.  R.  451 
See  Church  Property. 

On  cargo  47  L  L.  T.  R.  249 

See  Ship— Charter  Party.    6. 

Solicitor's 

See  Cases  under  Solicitor — Lien. 

• Solicitor's — ^Charging  order 

[1904]  2  I.  R.  44  ;  4  N.  I.  J.  R.  6 
See  Solicitor — Lien.    8. 

Unpaid  purchase-money    [1904]  1  I.  R.  530 

See  Vendor's  Lien. 

LIFE   ASSURANCE  COMPANY. 

Memorandum    of    association — Excepted 

policies  46  I.  L.  T.  R,  214 

See  Insurance— Policy  ot.    4. 
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LIFE  ESTATE. 

-  Or  estate  in  fee  17  I.  C.  L.  R.  692 

See  Will— Estate  In  Realty.    7. 

LIGHT. 

1. Ancient   lights — Injunction  —  Badly 

lighted  premises.']  Where  premises  are  already 
so  badly  lighted  that  the  smallest  deprivation  of 
light  would  substantially  inconvenience  the 
occupiers  in  their  business  they  are  entitled  to 
relief  on  such  deprivation.  O'Connor  v.  Walsh 
M.  R.,  42  I.  L.  T.  R.  20 

2. Ancient  Kghis— Obstruction  to  lights  of 

rlwelling-house  —  TrivirJity  — •  InjuncH.yn.] 
Though  there  be  an  undoubted  obstruction  of 
light,  yet  where  such  obstruction  is  trivial  the 
Court  will  not  srant  a  mandatory  injunction. 
Scnkey  v.  Ounn  '  V.  C,  28  I.  L.  T.  R.  128 

Obstruction  — Mandatorv  injunction 

[1908]  1  I.  R.  541,  561,  577  ; 
42  I.  L.  T.  R.  194 
See  Mandatory  Injunction. 

LIGHTING— Of  vehicles— By-law— Eeasonable- 
ness  [19051  2  I.  R.  47  ; 

39  I.  L.  T.  R.  61  ;  5  N.  I.  J.  R.  33 
See  By-law.    2. 

LIGHT  RAILWAY. 

See  Cases  under  Tramways  (Ireland)  Acts. 

Committee   of   management — Guaranteed 

dividends  [1906]  2  I.  R.  282  ; 

39  I.  L.  T.  R.  174 ;  5  N.  I.  J.  R.  233 
See  Baronial  Guarantee.    2. 

LIMERICK  IMPROVEMENT  ACT,  185a-Gene- 
ral  Purposes  Rate — ^Premises  exclu- 
sively used  for  public  purposes — Half 
rents  [1914]  2  I.  R.  33 

iSee  Local  Government — Rates.    16. 

LIMITATION. 

Absence  of  words  of — ^Devise — ^Wills  Act, 

s.  28 — Contrary  intention 

[1914]  1  I.  R.  86 
See  Will— Estate  In  Realty.    4. 

Absence  of  words  of,  in  deed — Intention — 

Equitable  estate  in  fee 

[1915]  1  I.  R.  304 
<See  Settlement— Construction.    26. 

No  words  of — Equitable  estate  in  realty 

[1917]  1  I.  R.  260;    [1918]  1  I.  R.  1 
See  Settlement— Construction.    12. 
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LIMITATIONS,  STATUTE   OF— ANNUITY. 

— —  Dispossession  of  life  tenant— Accrual 
oj  right  to  sue.]  An  annuity  payable  out  of  land 
was  bequeathed  in  1875  to  A.  for  his  life,  and  on 
his  death  "to  his  family  during  their  lives." 


LIMITATIONS,  STATUTE  OF— ANNUITY— con. 

A.  released  the  annuity  to  X.  (the  person  who 
owned  the  land  subject  to  the  annuity),  and  died 
on  January  20,  1896.  Proceedings  were  taken 
in  1899  by  the  owner  of  the  land  to  sell  under 
the  Land  Purchase  Acts,  and  in  June  1902  the 
agreements  with  the  tenants  were  fiated.  B.^ 
a  son  oi  A.,  now  applied  that  he  was  entitled  to 
the  annuity  for  his  life,  and  that  it  should  be 
redeemed  out  of  the  purchase -money : — Held^ 
that  as  A.  had  not  been  dispossessed  of  the 
annuity  during  his  lifetime  (having  released  his 
right  to  X.),  sections  1  and  2  of  the  Real  Pro- 
perty Limitation  Act,  1874,  did  not  begin  to  run 
until  January  20, 1896,  and  that  as  twelve  years 
had  not  elapsed,  the  right  to  the  annuity  was  not 
barred.     M'Keone's  Estate 

h.  C,  5  N  I.  J.  R.  145 

Annuity  charged  on  lands — Express  trust 

[1918]  1  I.  R.  68 
See  Annuity.    5. 

LIMITATIONS,     STATUTE    OF  —  PERSONAL 
ACTION. 

1.  Accruer  of  right — Legacy — Death  of 

testator — 37  &  38  Vict.,  c.  57,  s.  8.]  In  an  action 
to  recover  a  legacy  the  period  of  limitation  is 
twelve  years  from  the  death  of  the  testator,  not 
from  the  expiration  of  one  year  after  his  death. 
Decision  of  the  Master  of  the  Bolls  contra 
reversed  in  the  Court  of  Appeal.  Waddell  v. 
Harshaw      M.  R.,  App.  [19051 1 1.  R.  416,  428  ; 

39 1.  L.  T.  R.  Ill,  209;  5  N.  L  J.  R.  155, 268 

2.  Acknowledgment — Co-owvers — Action 

for  an  account.]  One  of  several  owners  in  com- 
mon of  certain  premises  entered  into  occupation 
thereof  in  1888,  and  continued  to  hold  them  up 
to  the  present  time  without  paying  rent  or 
rendering  any  account  to  his  co-owners  : — Held, 
that  a  letter  of  the  former  in  1891  to  his  co- 
owners,  offering  to  purchase  their  shares,  was, 
though  the  offer  was  not  accepted,  sufficient  to 
take  the  case  out  of  the  Statute  of  Limitations, 
and  that,  notwithstanding  the  repeal  of  6  Anne. 
0.  10,  they  could  claim  an  account  from  him. 
Hawiesworth  v.  Ryan     K.  B.,  36  I.  L.  T.  R.  238 

3.  Acknowledgment  —  Excuse  —  Prayer 

for  indulgence — Conditional  promise  to  pay — 
Promiss  to  pay  amount  found  due.]  The  defen- 
dant wrote  certain  letters  to  the  plaintiff  in 
reference  to  an  account  between  thsm,  in  one  of 
which  he  stated — "  I  received  a  letter  to-day 
.  .  .  .  about  my  account  with  you.  I  hope 
you  will  stop  the  proceedings  until  I  see  you  on 
Friday."  !bi  another  he  wrote — "  I  am  sorry 
about  delaying  so  long  about  going  in  to  make 
an  arrangement  about  my  account.  ...  If 
you  will  kindly  speak  to  your  father  to  stay  the 
proceedings  for  a  few  days  until  arrangements 
would  be  made  here,  as  it  would  ruin  me  now." 
In  another  he  wrote — "  I  am  thankful  to  you  for 
your  long  indulgence  if  you  will  kindly  stay  the 
proceedings,  as  it  would  ruin  me  at  present,  and 
I  will  feel  for  ever  grateful ; "  and  in  another 
he  promised  to  come  in  about  the  account,  and 
stated  that  he  would  then  return  an  empty 
barrel  for  which  he  was  claiming  credit : — Held, 
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that  such  letters,  taken  as  a  whole,  contained 
a  sufficient  acknowledgment  to  take  the  case  out 
of  the  Statute  of  Limitations.     M'Laughlin  t. 
Foley  K.  B.,  39  I.  L.  T.  R.  197 

4. Acknowledgment — Executor    de    son 

tort.]    Payment  by  an  executor  de  son  tort  will 
not  prevent  the  Statute  of  Limitations  from 
running  against  either  the  rightful  executor  or 
against  anybody  else.     M'Carthy  v.  M'Oarthy 
Co.  Ct..  30  I.  L.  T.  454 

5. Acknowledgment — Scottish  solicitor  of 

the  principal  employing  Irish  solicitor.l  The 
employment  of  an  Irish  solicitor  by  a  Scottish 
solicitor  to  transact  certain  business  for  a  prin- 
cipal does  not  per  se  constitute  such  Irish 
solicitor  the  agent  of  the  principal  for  the  pur- 
pose of  giving  an  acknowledgment  binding  under 
the  Statute  of  Limitations.  But  where  the 
exigencies  of  the  business  necessitate  the  employ- 
ment of  an  Irish  sohoitor  and  the  principal  is 
aware  of,  and  consents  to,  the  employment  of 
such  solicitor,  such  employment  may  be  con- 
sidered as  virtually  a  substitution  of  the  Irish 
solicitor  for  the  Scotch  solicitor,  and  in  such  a 
case  the  Irish  solicitor  is  constituted  an  agent 
capable  of  binding  the  principal  under  the 
Statute  of  Limitations,  Sinton  and  another  v. 
Albin  K.  B.,  38  I.  L.  T.  R.  109 

6. Acknowledgment— <Stotoe-6or«(Z  debt 

—Executionr—Zl  da  38  Vict.,  c.  57,  s.  8—3  of 
4  Wm.  IV.,  c.  27,  „.  40.]  An  admission  of 
liability  in  a  letter,  coupled  with  an  offer  to 
pay  a  smaller  sum,  is  a  sufficient  acknowledg- 
ment of  a  debt  to  take  it  out  of  the  operation 
of  the  Statute  of  Limitations.  The  Munster  and 
Leinster  Bank  v.  Broivne      Q.  B.,  30  I.  L.  T.  R.  18 

7.  BUI  of  exchange — Entries  on  back- 
Receipt  of  goods  as  interest — Claim  against  estate 
of  deceased.]  A  claim  was  made  against  the  estate 
of  deceased  on  two  bills  almost  thirty  years  old, 
which  contained  on  their  backs  entries,  by  the 
holder,  of  the  receipt  of  flax  seed,  the  price  of 
which  was  placed  to  the  credit  of  interest.  A 
solicitor,  having  no  interest  in  the  case,  gave 
evidence  by  affidavit, which  was  corroborated  by 
entries  in  his  diary,  of  certain  offers  of  payment 
made  by  the  deceased : — Held  (reversing 
Chatterton,  V.-C),  that  the  bills  were  kept  alive. 
Gallagher  v.  Fox  App.,  2  N.  I.  J.  R.  237 

8. ■  Canal  companies— 55  Geo.  III.,  c.  93 

Statutes — "  Local  and  Personal  "  Acts — Case 
stated — 5  <fc  6  Vict.,  c.  97,  «.  5.]  The  Act  55 
Geo  III.,  c.  90,  is  not  a  local  and  personal  Act, 
but  is  a  public  Act  to  which  the  Statute  of  Limi- 
tations appUes  ;  therefore  actions  under  it  should 
be  brought  within  six  months.  Dunne  v.  Grand 
Canal  Go.  Ex.,  28  I.  L.  T.  R.  113 

9. CivU  Bill  decree  removed  on  certiorari 

to  Superior  Court — Time  from  which  Statute  runs 
in  case  of  such  decree — 26  <fc  27  Vict.,  c.  99,  s. 
9.]  Where  a  decree  of  a  Civil  Bill  Court  is  re- 
moved into  the  High  Court  by  writ  of  certiorari 
under  section  9  of  the  Civil  Bill  Courts  Procedure 
Amendment  Act  (Ireland),  1864,  27  &  28  Vict., 
c.  99,  it  remains  the  judgment  of  the  Civil  Bill 
Court,  and  the  date  from  which  the  Statute  of 
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Limitations  runs  as  against  the  person  who 
obtained  the  decree  is  the  date  upon  which  the 
decree  of  the  Civil  Bill  Court  was  made,  and  not 
the  date  when  the  decree  was  removed  into  the 
High  Couit,  Qucere,  is  the  effect  of  the  removal 
to  extend  to  twelve  years  the  time  within  which 
the  judgment  remains  unaffected  by  the  Statute 
of  Limitations  ?  Robert  McCowan  <b  Sons,  Ltd. 
V.  McCarthy  Palles,  C.  B.,  [1915]  2 1.  R.  371  ; 
49  I.  L.  T.  R.  188 

10.  Contract   with  private  individual— 

Public  Authorities  Protection  Act,  1893  (56  d;  57 
Vict.,  c.  61),  s.  1  (a).]  The  defendants,  who  were 
a  road  authority,  erected  a  stone-crusher  near  a 
quarry  for  the  purpose  of  obtaining  road  material 
They  hired  H.  and  his  mare  to  draw  waggon- 
loads  of  stones  from  the  quarry  to  the  crusher 
and  while  engaged  in  this  work  the  mare  was 
fatally  injured.  More  than  six  months  after  the 
date  of  the  accident  //.'s  administratrix  com- 
menced proceeding  against  the  defendants  to 
recover  damages  for  the  loss  of  the  mare : — Held, 
that  the  Pubho  Authorities  Protection  Act,  1893, 
did  not  afford  a  defence  to  the  proceedings  ;  per 
Campbell,  C.  J.,  because  that  Act  does  not  extend 
to  private  duties  or  obligations  arising  out  of 
contracts  with  particular  individuals :  Per 
Madden,  J.,  because  the  Act  does  not  apply  tc 
a  case  where  it  was  at  the  option  of  the  public 
authority  either  to  make  or  to  refuse  to  make  the 
particular  contract  out  of  which  the  cause  of 
action  arose;  per  Gordon,  J.,  because  the  cause 
of  action  did  not  arise  in  the  direct  execution  by 
the  defendants  of  any  statute,  or  in  the  discharge 
of  a  public  duty  owed  by  them  to  all  the  pubUc 
alike,  or  in  the  discharge  of  a  public  authority 
exercised  by  them  impartially  with  regard  to  all 
the  public.  Sharpington  v.  Fulham  Guardians 
([1904]  2  Ch.  449)  and  Bradford  Corporation  v. 
Myers  ([1916]  1  A.  C.  242)  applied.  Hayes  v. 
County  Council  of  King's  County 

K.  B.,  [1917]  2  I.  R.  496 

11. Contribution  —  Co-contractors  — Pro- 
missory note — Bight  of  one  of  several  co-debtors, 
compelled  to  pay  the  common  debt,  to  contribution 
against  his  co-debtors,  where,  by  the  operation  of 
the  statute,  the  remedy  of  the  creditor  againit  those 
others  was  already  barred  at  the  time  of  such  pay- 
ment— Common  Law  Procedure  {Ireland)  Act, 
1853  (16  &  17  Vict.,  c.  113),  ss.  20,  24— Jfer- 
cantile  Law  Amendment  Act,  1856  (19  <fe  20  Vic'.., 
c.  97),  s.  14.]  A..  B.,  and  C.  were  jointly  and 
severally  bound,  as  principals,  on  a  promissory 
note  given  to  a  banking  company,  dated  28th 
April,  1882,  and  payable  six  months  after  date. 
A.'s  executor  (the  plaintiff),  who  had  made  pay- 
ments on  foot  of  the  note  within  six  years  from 
its  maturity,  and,  in  1891,  within  six  years 
from  the  last  of  such  payments,  had  paid  to  the 
bank  the  sum  of  £1,844"  in  full  discharge  of  the 
debt,  sued  B.  and  C.'s  executors  for  their  shares 
in  this  amount  so  paid,  as  being  money  paid  for 
their  use  and  at  their  request,  and  obtained 
verdict  and  judgment.  B.,  who  had  given  no 
acknowledgment, .  nor  paid  anything  since  the 
note  was  signed,  moved  that  judgment  should 
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be  entered  for  him  on  the  ground  that  the 
plaintiff's  right  of  action  was  statute-barred, 
there  being,  in  1891,  no  common  liability  to  the 
creditor,  and  therefore  no  right  to  contribution 
or  indemnity,  and  on  the  ground  that  section  14 
of  the  Mercantile  Law  Amendment  Act,  1856, 
protected  B.  from  liability  not  only  to  the 
creditor,  but  also  to  hia  co-debtors  ; — Held,  by 
the  Queen's  Bench  Division,  and  affirmed  by  the 
Court  of  Appeal,  that  the  plaintiff  was  entitled 
to  retain  his  judgment ;  that,  in  regard  to  the 
right  to  contribution  between  co-debtors,  the 
Statute  of  Limitations  only  commences  to  run 
from  the  date  at  which  one  of  them  is  damnified 
by  being  compelled  to  pay  more  than  his  just 
share  of  the  common  debt ;  and  that  section  14 
of  the  Mercantile  Law  Amendment  Act,  1856, 
was  intended  only  to  give  protection  against 
the  common  creditor,  and  did  not  affect  the 
rights  and  liabilities  of  the  co-contractora  inter 
se.  Wolmershaufen  v.  GulUcle  ([1893]  2  Ch.  514; 
approved.     Gardner  v.  Brooke  and  others 

Q.  B.,  App.,  [1897]  2  I.  R.  6,  20  ; 
30  I.  L.  T.  R.  7,  9 

12. Costs— Payable    under    a    statutory 

liability — Period  of  limitation — Practice — Petition 
■ — 3  tfc  4  Wm.  IV.,  c.  42,  s.  3 — Railways  {Ireland) 
Act,  1864,  «.  12— Order  LXV.,  r.  54  (6).]  Where 
a  waterworks  board,  having  acquired  certain 
lands  under  statutory  powers,  declined  to  exe- 
cute a  requisiton  to  tax  the  costs  incurred  more 
than  six  years  prior  to  the  date  thereof  by  the 
persons  from  whom  the  lands  had  been  taken  : — 
Upon  a  petition  under  the  Railways  (Ireland) 
Act,  1864,  a.  12,  for  an  order  requiring  the  Board 
to  execute  a  proper  requisition  to  tax  the  said 
costs  without  any  limitation.  The  Court  held 
that  the  Board  were  bound  to  execute  an  un- 
qualified requisition  to  tax,  and  that  the  period 
of  limitation  applicable  to  such  costs  was  twenty 
years,  and  made  the  order  sought.  Be  The  Porta- 
down  and  Banhridge  Joint  Waterworls  Board 
Order,  1902,  tfcc.  ;  Ex  parte  Fryar  and  M'Spadden 
and.  others  Barton,  J.,  45  I.  L.  T.  R.  264 

13. Covenant  in  mortgage  deed — Pay- 
ment of  interest  by  one  of  several  mortgagors — 
3*4  Wm.  IV.,  c.  27,  s.  40—3  <fe  4  Wm.  IV., 
c.  42,  s.  3—16  <fc  17  Vict.,  c.  113,  «.  20—37  <fe  38 
Vicl.,  c.  57,  s.  8—19  cfe  20  Vict,  c.  97,  s.  14.] 
In  a  mortgage  deed  of  land,  dated  in  18.53,  A. 
and  B.,  the  mortgagors,  jointly  and  severally 
covenanted  with  C,  the  mortgagee,  for  pay- 
ment of  principal  and  interest.  Interest  was 
paid  by  A.  to  the  time  of  action  brought. 
Neither  prmcipal  nor  interest  was  paid  by  B. 
In  an  action  on  the  covenant  against  A.  and 
B.  : — Held,  that  the  payments  by  A.  prevented 
the  Statute  of  Limitations  from  running  in 
favour  of  B.  The  Mercantile  Law  Amendment 
Act  (19<fc  20  Fict.,  c.  97),  s.  14,  does  not  apply 
to  a  personal  action  brought  to  recover  money 
secured  by  a  mortgage  of  land.  Bailie  v.  Irwin 
Q.  B.,  [1897]  2  I.  R.  614 

14,  Crown  debt — Servants  of  the  Crown — 

Commissioners  of  Public  Works — Loan  to  occupier 


LIMITATIONS,    STATUTE    OF  — PERSONAL 

ACTION — continued. 
—Land  Law  {Ireland)  Act,  1881  (44  <fc  45  Vict., 
c.  49).  s.  31  {2)— Landed  Properly  Imjiroi-ement 
{Ireland)  Act,  1847  (10  <b  11  Vict.,  c.  32.]  A 
loan  made  to  an  occupier  of  land  by  the  Com- 
missioners of  Public  Works  acting  in  execution 
of  the  Land  Law  (Ireland)  Acts  1881,  s.  31  (2), 
and  the  provisions  of  the  Landed  Property 
Improvement  (Ireland)  Acts  made  applicable 
thereto  by  Treasury  Minute,  is  a  Crown  debt, 
and  as  such  is  not  barred  by  the  Statute  of 
Limitations.  Decision  of  the  Master  of  the  Rolls 
([1913]  1  I.  R.  455)  reversed,  Attorney-Qeneral 
V.  Howley  App.,  [1914]  1  I.  R.  124; 

4«  I.  L.  T.  R.  145 

15.  ■  'Fo\\omnszs%ei9.—  Glaimby mortgagee 

against  demsees  and  residuary  legatees — Trustee 
Act,  1888  (51  dk  52  Vict.,  c.  59),  s.  8— Acqui- 
escence— -Lapse  of  time.']  A  testator  in  the  year 
1855  mortgaged  certain  freehold  lands  of  which 
he  was  absolute  owner,  and  also  his  life  estate 
in  other  freehold  lands,  to  secure  repayment  of 
a  sum  of  £3,109,  advanced  by  the  mortgagees, 
who  were  trustees  of  a  marriage  settlement, 
with  interest  at  the  rate  of  five  per  cent,  per 
annum.  The  testator  died  in  1862,  having  by 
his  will  devised  the  mortgaged  lands  to  his 
son  A.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male  ;  and  other  freehold 
lands  to  his  son  B.  in  like  manner,  and  be- 
queathed his  residuary  personal  estate  to  his 
executors  upon  trust  for  his  daughters.  The 
mortgagees  were  aware  of  the  death  of  the 
testator,  but  did  not  require  payment  of  the 
mortgage  debt.  The  executors  paid  the  debts 
of  the  testator  (other  than  the  mortgage  debt) 
and  converted  into  money  and  set  apart  the 
residuary  personal  estate  for  the  benefit  of  the 
residuary  legatees.  Part  was  afterwards  paid 
over  to  them,  and  the  remainder  was  invested 
by  the  executors,  and  the  income  paid  to 
the  residuary  legatees.  Two  of  the  daughters 
married,  and  their  shares  of  the  residue  were 
put  in  settlement.  Interest  on  the  mortgage 
was  paid  by  the  devisee  of  the  mortgaged  lands 
down  to  1886,  when  it  fell  into  arrear,  and  a 
receiver  was  appointed.  In  1890  an  order  for 
sale  of  the  lands  was  made  on  the  petition  of 
the  mortgagees,  which  proceedings  were  pend- 
ing in  1891  when  the  mortgagees,  believing 
that  the  lands  when  sold  would  not  realise 
sufficient  to  satisfy  their  claim  for  principal 
and  interest  brought  an  action  to  administer 
the  real  and  personal  estate  of  the  deceased 
mortgagor,  and  claimed  the  right  to  follow  the 
assets  remaining  in  the  hands  of  the  surviving 
executor  as  trustee  for  the  residuary  legatees, 
or  which  had  been  paid  over  by  him  to  them. 
No  interest  had  been  paid  to  the  mortgagees 
since  the  death  of  the  testator  except  by  the 
devisee  of  the  mortgaged  lands.  The  defen- 
dants pleaded  (1)  the  Statute  of  Limitations  ; 
(2)  The  Trustee  Act,  1888,  B.  8 ;  and  (3)  laches 
and  acquiescence : — Held,  by  the  Court  of 
Appeal  (affirming  the  decision  of  the  Master  of 
the  Rolls),  (1)  that  the  payment  of  interest  by 
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the  devisee  of  the  mortgaged  lands  kept  alive 
the  right  of  the  plaintifis  to  resort  to  the  re- 
siduary personal  estate  or  the  other  real  estate 
of  the  testator  in  the  event  of  the  security  of  the 
lands  being  insufficient,  and  that  therefore  the 
Statute  of  Limitations  did  not  apply ;  (2)  that 
the  residuary  legatees  were  not  persons  "  claim- 
ing through  a  trustee  "  within  the  meaning  of 
the  Trustee  Act,  1888,  s.  8.  Held  (3),  by  the 
Court  of  Appeal  (reversing  on  this  point  the 
decision  of  the  Master  of  the  Rolls),  that  there 
were  no  special  circumstances  or  action  or  con- 
duct on  the  part  of  the  plaintiffs  to  disentitle 
them  to  follow  the  assets,  and  that  they  were 
entitled  to  the  relief  sought.  Bidqway  v.  New- 
stead  (3  D.  F.  &  J.  474)  and  Blahe  v.  Gale  (32 
Ch.D.  571)  distinguished.  Leahy  v.  De  Moleyns 
M.  R.,  App.,  [1896]  1  I.  R.  206,  223 

16.  Fund  In  Court — Annuity — Absolute 

order  for  sale.']  After  the  sale  by  the  Court  of 
lauds,  upon  which  an  annuity  was  charged,  part 
of  the  purchase-money  was  retained,  and  the 
dividends  thereof  were  applied  in  part  payment 
of  the  annuity,  which  they  were  insufficient  to 
discharge  in  full : — Held,  that  the  annuitant  was 
entitled  at  any  time  to  resort  to  the  corpus  to 
pay  the  portion  of  the  annuity  remaining  un- 
paid, and  that  the  Statute  of  Limitations  did 
not  apply.     In  re  Belton's  Estate 

Monroe,  J.,  [1894]  1  I.  R.  537 

17.  - —  Interest  on  judgment — 3  dh  4  Wm. 
IV.,  c,  27,  s.  42 — Administration  of  personal 
estate — Period  of  limitation.]  The  period  of 
limitation  applicable  to  the  recovery  of  interest 
upon  a  judgment  not  registered  as  a  mortgage 
is  regulated  by  3  cfc  4  Wm.,  IV.  c.  27,  s.  42, 
and  only  six  years'  interest  is  recoverable  out 
of  the  personal  estate  of  the  judgment  debtor. 
Breslin  v.  Hodgens  (I.  R.  10  Eq.  260)  not 
followed.  In  re  Fitzgerald,  deceased  ;  M'Donnell 
V.  Fitzgerald  M.  R.,  [1897]  1  I.  R.  556 

18.  Judgment— 37  <£•   38    Vict.,   c.    57, 

s.  8 — Judgment ^rrtorlgage — 13  &  14  Vid.,  c.  29, 
J.  7.]  Where  a  judgment  creditor  registers  a 
judgment  as  a  judgment  mortgage  against  the 
lands  of  a  judgment  debtor  : — Held  (by  the  Court 
of  Appeal,  reversing  the  decision  of  the  Vice- 
Chancellor),  that  the  Statute  of  Limitations 
commences  to  run  from  the  date  of  the  judg- 
ment, and  not  from  the  date  of  the  registration 
of  the  judgment  mortgage.     Johnson  v.  Loijcry 

V.  C,  App.,  [1900]  1  I.  R.  316,  319 

19. Local  Government  (Ireland) Ast,  1898 

(61  &  62  Viet.,  c.  37),  s.  51  (1)—Time  for  pay- 
ment  of  debt — County  Council.]  The  Local 
Oovernment  (Ireland)  Act,  1898,  s.  51  (7),  enacts 
that  every  debt,  claim,  or  demand,  which  is 
directh'  or  indirectly  payable  out  of  the  poor  rate, 
shall  be  paid  within  the  half-year  in  which  the 
same  was  incurred  or  became  due,  or  within  three 
months  after  the  expiration  of  such  half-year, 
but  not  afterwards.  The  plaintiffs,  misled  by 
incorrect  figures  in  certain  reduced  bills  of 
quantities,  tendered,  in  1896,  to  the  Commis- 
sioners for  general  control  and  superintendence 
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and  directing  the  erection  of  asylums  for  the 
lunatic  poor  in  Ireland,  for  certain  works  con- 
nected with  the  building  of  an  asylum.  The 
tender  was  accepted  by  the  Commissioners,  all 
whose  rights,  powers,  and  liabilities,  on  the 
passing  of  the  Local  Government  (Ireland)  Act, 
1898,  became  vested  in  the  defendants.  The 
works  were  completed,  and  the  architect's  certi- 
ficate obtained,  prior  to  1905.  The  plaintiffs, 
in  April,  1906,  commenced  an  action  for  rectifi- 
cation and  recovery  of  the  sum  due  on  the 
rectified  contract : — Held,  that  the  word  "  due  " 
in  section  51  (7)  of  the  Local  Government  Act, 
1898,  means  "  recoverable  by  any  legal  process," 
and  that  the  action  was  barred  by  the  application 
of  the  said  section.  Gollen  v.  Dublin  County 
Council  Ross,  J.,  [1908]  1  I.  R.  503 

20. Lunatic — Arrears  of  maintenance^ 

\yhether  debt  or  charge  on  personal  estate — Com- 
mon Law  Procedure  Act  (Ireland)  1853  (16  &  17 
Vict.,  c.  113),  s.  20 — Lunatic  Asylums  (Ireland) 
Act,  1875  (38  d-  39  Vict.,  c.  67),  s.  16.]  Arrears 
of  maintenance  of  a  lunatic  in  an  asylum  are  an 
ordinary  debt  of  the  lunatic,  to  which  the  Statute 
of  Limitations  applies.  Re  0^ Grady's  Estate ; 
ff  Grady  v.  Young  (15  I.  L.  T.  R.  45)  not  applied. 
Prendergasl  v.  Murphy 

Barton,  J.,  [1913]  1  I.  R.  504 ; 
47  I.  L.  T.  R.  290 

21.  Lunatic — Debts — Statute  of  Limita- 
tions— Lunacy  Act,  1871  (34  Vict.,  c.  22),  s.  95 
(1).]  The  Court  will  not  pay  debts  contracted  by 
a  lunatic  before  he  became  of  unsound  mind, 
when  such  debts  are  barred  by  the  Statute  of 
Limitations.     In  re  Kenrick 

L.  C,  [1907]  1  I.  R.  480 

22. Lunatic  —  Maintenance    in    district 

lunatic  asylum — Statute  of  Limitations,  21  Jac  1, 
c.  16 — Local  Oovernment  (Ireland)  Act,  1898  (61  tfc 
62  Vict.,  c.  37),  e.  9 — Application  of  Enactments 
Order,  1898,  Art.  15  (5).]  A  debt  due  to  a 
district  lunatic  asylum  is  not  a  debt  due  to  the 
Crown,  and  a  claim  for  past  maintenance  is 
after  six  years  barred  by  the  Statute  of  Limita- 
tions. Harte  v.  Holmes  ([1898],  2  I.  R.  656) 
explained.     Farnan  v.  Coddington 

M.  R.,  36  I.  L.  T.  R.  228;   3  N.  I.  J.  R.  73 

23. Mortgage— Claim   upon   covenant — 

Amoirnt  of  interest  recoverable — 3  ofc  4  Wm.  IV., 
c.  27,  s.  42— SI  &  38  Vict.,  c.  57,  s.  %— Acknow- 
ledgment— Payment  of  interest — AdmAnisiration 
action — Decree.]  In  1858  A.  borrowed  a  sum  of 
money  from  the  trustees  of  a  settlement  on  the 
security  of  a  charge  on  the  lands  of  X.  A.  having 
died  in  1887,  a  decree  for  the  administration  of 
his  real  and  personal  estate  was  made  in  an  action 
brought  by  B.,  his  executrix,  against  C,  his 
eldest  son  and  one  of  his  next-of-kin.  No  claim 
was  made  by  the  mortgagees  in  the  action,  which, 
by  consent,  was  not  proceeded  with.  Interest 
on  the  mortgage  debt  was  paid  out  of  the  lands 
of  X.  down  to  1895  by  B.,  who  died  in  1892,  and 
afterwards  by  C,  who  was  executor  of  B.,  and 
owner  of  the  charge.  The  lands  having  proved 
insufficient  to  pay  the  interest,  application  to 
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revive  the  action  was  made  by  the  trustees  of 
the  settlement,  in  order  to  prove  for  principal 
and  interest  under  the  covenant.  C,  the  defen- 
dant, objected  that  the  claim  was  barred  by  the 
Statute  of  Limitations  : — Held,  that  although 
the  decree  did  not  prevent  the  statute  from 
running,  the  payment  of  interest  kept  the  debt 
alive  ;  but  that  only  six  years'  arrears  ot  interest 
were  recoverable,  it  being  a  sum  of  money 
chargeable  upon  land  within  3  tfe  4  Wm.  IV., 
v;.  27,  s.  42.  An  order  was  accordingly  made  to 
continue  the  proceedings  in  the  name  of  C, 
executor  of  B.,  as  plaintiff,  and  of  the  trustees 
as  co-defendants  with  the  defendant  C.  Thomp- 
son V.  Hurly  M.  R.,  [1905]  1  I.  R.  588 

24. Mortgagor  and  moitgagee — Petition 

hy  incumbrancer — Amount  of  interest  payable  to 
incumbrancer — Statute  of  Limitations  (3  <fc  4  Wm. 
IV.,  c.  27),  s.  42.]  In  an  incumbrancer's 
petition  matter,  an  incumbrancer  who  avails 
himself  of  the  proceedings  is  not  entitled  to 
receive  interest  on  his  incumbrance  which  has 
accrued  more  than  six  years  next  before  the 
iiling  of  the  petition  for  sale,  such  interest  being 
barred  under  section  42  of  3  <fc  4  Wm.  IV.,  f.  27. 
Lloyd  V.  Lloyd  ([1903]  1  Ch  385)  only  applies 
to  a  proceeding  in  the  nature  of  a  redemption 
suit.     In  re  Owen  Lewis'  Estate 

Ross,  J.,  [1903]  1  I.  R.  348 

25.  Part   payment — Judgment — Levy   of 

part  of  demand — Vi.  ja. — Co-dehtors.'\  Where  a 
judgment  was  obtained  in  1884  against  A.  and 
B.,  and  in  1886  part  of  the  judgment  debt  was 
levied  under  an  execution  against  A.  : — Held, 
that  this  was  sufficient  to  keep  the  debt  alive 
against  A.  and  B.  for  a  further  period  of  twelve 
years,  and  that  within  such  period  the  judg- 
ment creditor  was  entitled  to  an  order  for 
liberty  to  issue  execution  against  B.  Brew  v. 
Brew    Q.  B.,  [1889]  2 1.  R.  163  ;  33 1.  L.  T.  R.  22 

26. Public  body  and  Its  officers — Public 

Authorities  Protection  Act,  189Z  (56  cfe  57  Vici.,c. 
61) — Malicious  abuse  of  authority — Conspiracy.] 
In  1889  N.  was  appointed  Inspector  of  National 
Schools  at  a  progressive  salary,  "  on  the  usual 
conditions,  and  to  hold  the  position  during  the 
pleasure  of  the  Commissioners."  Having  been  re- 
primanded on  several  occasions,  he  was  deprived 
of  increments  of  salary,  suspended,  and  finally 
compelled  to  resign  on  a  diminished  retiring  allow- 
ance. In  an  action  brought  by  N.  against  S.,  the 
Kesident  Commissioner  of  National  Education, 
claiming  damages  for  maliciously  procuring  and 
conspiring  with  others  to  procure  the  infliction  on 
the  plaintiff  of  alleged  wrongs  whereby  his  posi- 
tion and  salary  were  prejudicially  affected,  and 
which  finally  resulted  in  his  enforced  retirement : — 
Held  by  the  Court  of  appeal,  affirming  Kenny,  J., 
and  the  King's  Bench  Division,  that  the  Commis- 
sioners of  National  Education  were  a  public 
authority,  that  their  officers  had  duties  of  a  public 
nature  to  perform,  and  that  the  Commissioners 
and  their  subordinates  in  an  action  for  torts 
to  have  been  committed  by  them ,  in 


carrying  out  their  duties,  were  entitled  to  rely 
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upon  the  protection  afforded  by  the  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict, 
■.-.  61).  Held  also,  that  the  Act  applied  to  pro- 
ceedings brought  against  a  pubho  authority  by 
its  subordinates.     Newell  v.  Starkie 

[1917]  2  J.  R.  73,  83,  621  ;  [Aff.  H.  L.) 

27. Public  works — Loan  to  occupier— 

Land  Law  (Ireland)  Act,  1881  (44  <fc  45  Vict., 
c.  49),  s.  31  (2) — Landed  Property  Improvement 
{Ireland)  Act,  1847  (10  &  11  Vict.,  c.  32)— 
Servants  of  the  Crown.]  A  loan  made  to  an 
occupier  of  land  by  the  Commissioners  of  PubUc 
Works  acting  in  execution  of  the  Land  Law 
(Ireland)  Act,  1881,  section  31  (2),  and  the  pro- 
visions of  the  Landed  Property  Improvement 
(Ireland)  Acts,  made  applicable  thereto  by 
Treasury  Minute,  is  not  a  Crown  debt,  and  may 
be  barred  by  lapse  of  time  by  the  Statute  of 
Limitations.     Aitomey-Qeneral  v.  Howley 

M.  R.,  [1913]  1  I.  R.  455  ; 
[Reversed  see  No  14]  47  I.  L.  T.  R.  232 

28.  Rent — Lessor,  lessee,  and  sub-tenant — 

Payment  of  head  rent  voluntarily  by  sub-tenant 
— Non-payment  of  rent  to  immediate  landlord  for 
nineteen  years  by  suO-tenant — 23  <fc  24  Vi~l.,  c. 
1.'54,  s.  21.]  In  the  year  1881  the  plaintiff  became 
entitled  under  a  will  to  the  rent  of  £10  reserved 
by  a  yearly  tenancy,  but  never  received  any  pay- 
ment of  the  said  rent.  The  yearly  tenant,  since 
the  year  1881,  had  paid  no  rent  to  his  immediate 
landlord  in  respect  of  the  premises  held  by  him 
under  the  yearly  tenancy,  but  he  had,  since  the 
year  1890,  paid  one  moiety  of  the  head  rent 
reserved  by  an  old  lease,  and  payable  by  his 
immediate  landlord  in  respect  of  the  premises. 
These  payments  in  respect  of  the  head  rent  were 
made  voluntarily.  Tn  the  year  1900  the  plaintiff 
sued  the  defendant  for  rent  under  the  yearly 
tenancy : — Held  (reversing  the  decision  of  the 
Queen's  Bench  Division),  that  the  rent  was 
statute-barred,  and  waa  not  kept  alive  by  the 
payments  made  in  respect  of  the  head  rent. 
Grogan  v.  Regan 

K.  B.,  App.,  [1902]  2  I.  R.  196,  201  ; 

34  I.  L.  T.  R.  188  ;  35  I.  L.  T.  R.  73 ; 

1  N.  I.  J.  R.  158 

29.   ■  Rent — Payments   on  account.']     A 

tenant  whose  tenancy  was  created  in  1890,  paid 
no  rent  for  the  first  year,  but  paid  rent  regularly 
year  by  year  afterwards  down  to  1902.  Receipts 
were  given  from  1894,  not  specifying  the  gales 
in  respect  of  which  the  rent  was  accepted  and 
paid,  bat  only  "  on  account  of  rent  due  out  of 
the  holding."  In  1903,  the  landlord  sought  to 
recover  the  original  year's  rent  which  was  not 
paid  in  1890,  and  claimed  to  have  appropriated 
all  payments  from  1890  to  the  last  gale  of  rent 
which  remained  undischarged,  so  as  to  leave  his 
year's  rent  due : — Held,  that  having  regard  to 
the  form  of  the  receipts  and  the  provisions  of 
section  47  of  the  Land  Act  of  I860,  the  rent 
paid  for  the  last  nine  years  must  be  deemed  to 
have  been  paid  for  and  on  account  of  the  gale 
immediately  preceding  the  date  of  each  receipt, 
and  that  the  year's  rent  claimed  as  having 
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accrued  due   and  been   unpaid  in   1890,  was 
barred  by  the  Statute  of  Limitations.     Pope  v. 
Dineen  Barton,  J.,  3  N.  I.  J.  R.  338 

30. Succession  duty — Claim  against  per- 
sonal representatives  of  siiccessor.]  By  an  assign- 
ment dated  December  14,  1861,  certain  leasehold 
property  was  assigned  to  trustees  to  hold  the 
same  in  trust  for  A.  during  his  life,  and  from 
and  after  the  death  of  4.  in  trust  for  B.  for  life, 
with  divers  remainders  over.  A.  died  on 
December  14,  1804,  whereupon  B.  became  bene- 
ficially entitled  for  lite.  No  succession  duty  was 
ever  paid  by  B.  in  respect  of  her  succession. 
B.  died  on  April  19,  1902,  leaving  the  defendants 
her  personal  representatives.  The  Crown,  after 
B.'s  death,  claimed  the  said  succession  duty  as  a 
debt  due  to  the  Crown  out  of  her  assets  : — Held, 
that  such  a  claim  against  the  personal  estate  of 
a  deceased  debtor  in  respect  of  unpaid  taxes  is 
not  within  section  3  of  47  cfc  48  Vict.,  c.  71,  and, 
oonsecLuently,  is  not  barred  by  the  Statute  of 
Limitations  at  the  expiration  of  twenty  years 
from'  its  accrual.  Attorney-General  v.  Lordan 
K.  B.,  40  I.  L.  T.  R.  98 

31. Trover  and  conversion.]      Plaintiff 

sued  the  defendant  for  the  trover  and  conversion 
of  a  silver  comet.  The  plaintiff,  with  two  others 
(both  deceased),  were  trustees  of  the  Dungarvan 
baud.  This  band  owed  plaintiff  a  good  deal  of 
money,  and  he  had  seized  upon  their  instru- 
ments and  sold  them  to  the  town  of  Cappoquin 
for  £20.  £1 5  had  been  paid  to  him,  but  £5  was 
withheld  until  the  silver  comet  (a  prize  instru- 
ment played  by  the  defendant,  and  lent  liim  by 
plaintiff  over  6  years  ago)  was  given  them : — 
Held,  that  the  Statute  of  Limitations  did  not 
apply,  as  the  cause  of  action  only  began  on  the 
refusal  of  the  defendant  to  deUver  the  comet, 
and  that  defendant  was  bound  to  deliver  the 
instrument  to  the  plaintiff.  MCarthy  v.  Dunne 
Co.  Ct.,  32  I.  L.  T.  8 
32.  Will — Advan^emefat  clause.']  A  tes- 
tator bequeathed  the  residue  of  his  property  to 
trustees,  upon  trust  to  sell  his  interest  in  the 
lands  of  C,  and  to  call  in  certain  sums  of  money, 
and  to  invest  in  the  funds  a  sum  of  £1,800  for 
the  benefit  of  his  six  daughters,  and  as  each  of 
them  should  marry  with  consent  of  the  trustees, 
or  require  her  portion  for  the  purpose  of  ad- 
vancing herself  in  life,  then  with  the  like  con- 
sent to  pay  such  daughter  £300.  The  testator 
died  in  1854 ;  the  trustees  renounced  and  dis- 
claimed ;  and  administration  with  the  will 
annexed  was  granted  to  the  testator's  widow. 
The  plaintiff,  one  of  the  daughters,  went  to 
Dublin  about  1860,  and  assisted  a  friend  to 
carry  on  the  business  of  a  milliner.  In  1875 
the  friend,  who  owned  the  business,  died  or 
retired,  and  the  plaintiff  wished  to  acquire  the 
business,  and  employed  a  soUcitor,  who  de- 
manded payment  of  her  share.  The  share  was 
not  paid.  In  1885  the  plaintiff  took  a  house  in 
Dublin,  where  she  supported  herself  by  setting 
lodgings,  and,  in  1891,  the  house  was  purchased 
for  her  by  some  friends.     She  then  brought  an 
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action  to  recover  her  share : — Held  (affirming 
the  decision  of  the  Vice-Chancellorl,  that  the- 
light  to  receive  her  share  accrued  to  the  plaintiff 
in  1875,  and  that  her  claim  was  barred  by  the 
Statute  of  Limitations.     Budd  v.  Rudd 

App.,  [1895]  1  I.  a.  15 

LIMITATIONS,    STATUTE  OF— REALTY. 
1. Absolute  order  for  sale  by  Land  Judge 

— Mortgagee  in  possession  during  pendency  of  pe- 
tition— Insolvent  estate — Irish  Land  Act,  1903  (3 
Edw.  VII.,  c.  37),  s,  48  (4).]  Mortgagees  having 
carriage  of  proceedings  in  the  Land  Judges' 
Court  cannot  enter  into  the  possession  of  the  lands 
for  sale  in  the  matter,  and  on  the  dismissal  of  the- 
petition  set  up  such  possession  as  giving  them  » 
title  under  the  Statutes  of  Limitation  against  the 
mortgagor.  During  the  pendency  of  the  pro- 
ceedings they  hold  as  trustees  for  all  persons  in- 
terested in  the  lands.  Two  absolute  orders  for 
the  sale  of  B.'sinsolvent  estate  were,  in  1881,  made- 
by  the  Land  Judge,  on  the  petitions  of  the  mort- 
gagees and  of  the  owner.  The  mortgagees' 
petition  was  abandoned,  but  not  dismissed  till 
1912.  In  1882  a  Court  receiver  was  appointed 
over  the  lands.  In  1894  the  Court  receiver  was 
discharged,  and  a  receiver  appointed  over  th& 
lands  by  the  mortgagees  having  carriage  of  the 
sale.  In  1898  the  mortgagees  appointed  their 
receiver  to  be  their  agent  and  attorney,  and 
went  into  possession  of  the  lands  as  mortgagees- 
in  possession.  In  1907  the  owner's  petition  was 
dismissed,  and  the  mortgagees  proceeded  to  sell 
the  la,nds  to  the  tenants  under  the  Irish  Land  Act, 
1903,  and  sought  to  make  title  to  the  lands  as 
absolute  owners : — Held,  that  time  would  not  run 
in  favour  of  the  mortgagees  until  the  date  of  the 
dismissal  of  the  petition  for  sale,  and  that,  the 
estate  for  sale  being  the  insolvent  estate  of  B.,  no 
bonus  was  payable.  In  re  Life  Association  of 
Scotland's  Estate        Ross,  J.,  [1913]  1  I.  R.  91 

2.  Absolute     order     lor     sale — Landed 

Estates  Court — IrMMmirances  created  hy  owner 
after  order  for  sale.]  Where,  subsequent  to  the 
date  of  an  absolute  order  for  sale,  made  on  an 
incumbrancer's  petition,  the  owner  creates  a, 
vaUd  incumbrance  on  the  lands  ordered  to  b& 
sold,  such  incumbrance  is  protected  by  the 
absolute  order  for  sale  against  the  operation  of 
the  Statute  of  Limitations.  In  re  Colclough's 
Estate  (8  I.  C.  E.  330)  and  In  re  Nixon's  Estate- 
(1.  R.  9  Eq.  7)  considered.  In  re  Swanton's 
Estate  ([1898]  1  I.  R.  157)  followed.  In  re- 
Morrison's  Estate ;  Kennedy,  Petitioner 

Ross,  J.,  [1907]  1  I.  R.  15  ;  40  I.  L.  T.  R.  233. 

3.  Acknowledgment — Originating  appli- 
cation under  Land  Purchase  Acts.]  Lands  sold 
under  the  Land  Purchase  Acts  which  were  sub- 
ject, in  conjunction  with  the  lands  of  J.  &  £.,. 
to  a  rent  charge  of  £600  per  annum,  were  also- 
subject  to  four  mortgages  and  were  bound  to- 
indemnify  the  said  lands  of  J.  &  B.  against  the 
entire  of  the  said  rentoharge  This  liability  to- 
indemnify  the  lands  of  J.  &  B.  was  puisne  to> 
the  said  four  mortgages.     On  an  application  for- 
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apportionment  of  the  said  rentoharge  an  order 
had  been  made,  with  the  consent  of  all  parties 
interested,  redeeming  the  entire  £600  per  annum, 
the  owners  of  the  lands  of  J.  &  B.  undertaking 
i;o  make  up  any  deficiency  in  the  event  of  the 
residue  of  the  purchase-money  being  insufficient 
-to  meet  the  claims  of  the  mortgagees  in  full. 
The  residue  did  in  fact  prove  insufficient,  and  an 
application  was  accordingly  made  to  the  Court 
■for  an  order  that  the  owners  of  the  lands  of ./.  & 
B.  should,  in  pursuance  of  their  undertaking,  pay 
the  amount  necessary  for  fully  discharging  the 
mortgagees'  claims.  This  application  was  re- 
sisted on  the  ground  that  the  claims  of  the  mort- 
gagees were  barred  when  the  said  undertaking 
was  given,  and  that  the  owners  of  the  lands  of 
J.  &  B.  gave  the  undertaking  in  ignorance  of 
iacts  which  subsequently  came  to  their  know- 
ledge establishing  such  bar  : — Held,  that  the 
oiiginating  application,  which  was  signed  when 
the  statute  was  still  running,  amounted  to  an 
acknowledgment ;  that  the  acknowledgment 
had,  under  the  special  circumstances,  been  given 
to  the  agent  of  the  person  entitled  thereto,  and 
that  accordingly  the  mortgagees  were  not  barred. 
Oiueve,  whether  the  mere  setting  out  of  an  in- 
cumbrance in  the  schedule  to  an  originating 
application  in  favour  of  named  persons  not 
ihaving  any  knowledge  of  or  being  in  any  way 
parties  or  privies  to  the  sale  would  amount  to 
an  acknowledgment  of  those  persons.  M'AuUffe 
Estate  L.  C,  49  I.  L.  T.  R.  202 

4.  AdminlsiratOT — Widow     and     infant 

■children  remaining  in  possession — Suit  hy  child 
who  has  come  of  age — Widow  trustee.}  A  yearly 
tenant    of    a  holding   died  intestate  in   1873 

leaving  a  widow  and  six  infant  children  in 
■occupation  of  the  holding.  William  John,  one 
•of  the  minors,  came  of  age  on  the  4th  January, 
1890,  and  on  the  23rd  February,  1899,  brought 
a  CSvil  Bill  to  administer  the  estate  of  his  father 
■against  the  widow,  who  had  been  appointed 
■administratrix  on  21st  December,  1898  : — Held, 
that  the  widow,  having  entered  on  behalf  of  her 
'Children  as  well  as  her  self,  was  an  express 
trustee  for  them,  and  having  entered  in  a 
fiduciary  capacity,  she  could  not  acquire  title 
under  the  Statute  of  Limitations,  even  though 
more  than  six  years  had  elapsed  since  the  plain- 
tiff came  of  age.  Graham  v.  Chambers 
Co.Ct.,Cir.Cas.,PaUes,C.B.,36I.L.T.R.39,108; 
2  N,  I.  J.  R.  194 

5.  Administrator,  plaintiff — Next-of-kin, 

■"  limited  administrator,"  defendant — Ejectment  on 
the  tilli..']  A.,  a  yearly  tenant  of  certain  lands, 
•died  in  1873,  leaving  nine  children  him  surviving, 
all  of  whom  save  two,  B.  and  C,  were  in  America. 
B.  and  C  remained  in  possession  of  the  lands, 
but  D.,  the  eldest  son,  paid  the  rent  by  sending 
it  annually,  direct  from  America,  to  the  land- 
lord's agent.  In  1886  B.  was,  on  his  own 
application,  appointed  limited  administrator  of 
.-1.  for  the  purpose  of  fair  rent  proceedings, 
and  the  fair  rent  was  fixed  in  his  name  "  as 
limited  administrator  of  A."  In  1887  D.  pur- 
chased the  fee-simple  of  the  lands  from  the  land- 
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lord  for  £145,  and  a  conveyance  was  duly  exe- 
cuted to  him.  In  1889  C.  died,  and  B.  continued 
in  sole  possession  until  1897,  when  he  died,  and  the 
defendant  entered  and  relied  upon  his  possession, 
the  Statute  of  Limitations,  and  an  alleged  will 
of  B.  In  1895  D  died,  leaving  a  will  by  which 
he  bequeathed  all  his  property  to  the  plaintiff, 
who  now,  having  taken  out  administration  to  A., 
brought  an  ejectment  against  the  defendant :  — 
Held,  that  B.,  having  been  appointed  "  limited 
administrator  "  in  1886,  was  from  that  time  in 
possession  of  the  lands  as  administrator,  and 
therefore '  could  not  rely  on  the  Statute  of 
Limitations.     M^Ardle  v.  M^Ardle 

Cat.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  110 

6.  Administratrix — Title  of — Ejectment 

on  the  title— Z  db  4  Wm.  IV.,  c.  27,  «.  6—37  <fc 
."iS  Vict.,  c.  57.]  A.  died  intestate  in  1876, 
lea,ving  his  widow  and  three  daughters  in  pos- 
session of  a  farm  which  formed  portion  of  his 
assets.  In  1890,  upon  the  marriage  of  one  of 
the  daughters,  the  widow  and  the  remaining 
two  daughters  joined  in  leaving  this  farm  to  her 
and  her  husband  X).,who  remained  in  possession 
until  about  1898,  when  the  survivor  died  child- 
less. Upon  an  ejectment  taken  by  the  ad- 
ministrator of  D.  against  one  of  the  daughters, 
who,  relying  on  a  grant  of  administration  to  her 
father,  had  entered  into  possession  of  the 
farm : — Held,  that  the  defendant's  title  qua  ad' 
ministratrix  was  barred  by  lapse  of  time,  and 
her  title  as  one  of  the  next-of-kin  was  taken 
away  by  the  agreement  into  which  she  had 
entered  upon  the  marriage  of  her  sister.  Mulhem 
^.Dorian  (17 1.  L.  T. R. 74)  overruled. M'Cormack 
V.  Courtney  (28 1.  L.  T.  R.  66)  explained.  Dui/er 
/.  Whitelegge  Q.  B.,  33  I.  L.  T.  R   179 

7. Agricultural  holding — Void    letting.'] 

A.  assigned  his  farm  to  B.,  who  re-lot  it  on  a 
weekly /enancy  to  the  assignor.  The  purchase- 
money  was  never  paid  in  full,  and  A.  remained 
in  possession  without  paying  rent  for  over  twelve 
years  -.—Held,  that  A.  had  acquired  a  good  title 
against  B.'s  executor  and  mortgagee.  Allen  v. 
M'Neece  Cir.  Cas.,  Palles,  O.B.,  46 1.  L.  T.  R.  219 

8. Caretaker — Chance    of    character    of 

possession.']  A  tenant  who  has  been  evicted  and 
put  back  as  a  caretaker  under  an  express  agree- 
ment in  writing  cannot,  so  long  as  the  relation- 
ship of  caretaker  exists,  acquire  a  title  under 
the  Statute  of  Limitations  against  the  landlord. 
The  question  as  to  when  such  relationship  has 
ceased  is  a  question  of  fact,  and  the  onus  of 
proving  that  the  relationship  has  ceased  is  on 
the  caretaker.  This  onus  is  not  necessarily  dis- 
charged by  showing  that  he  received  or  appro- 
priated the  profits  of  the  premises  when  of  small 
value,  in  apparent  excess  of  (but  not  necessarily 
inconsistent  with)  a  caretaker's  usual  privileges. 
SemhU,  such  relationship  ought  not  to  be  held 
to  be  determined  by  mere  inaction  on  the  part 
of  the  landlord  without  proof  of  some  overt  acts 
by  him.     Musgrave  v.  M'Avey 

Cir.  Cas.,  Gibson,  J.,  41  I.  L.  T.  R.  230 

9. Charge  upon  land — Interest  at  redmced 

rate  accepted — Eight  to  recover  arrears  offuU  interest 
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up  to  date  requiring  payment  of  interest  in  full.] 
Where  the  owner  of  a  charge  upon  land  had  for 
twenty-one  years  accepted  £40  annually  instead 
of  the  £61  10s.  2d.  to  which  she  was  legally  en- 
titled, it  was  held  by  Barry,  C,  and  Holmes  L.  J.,  on 
the  ground  that  she  had  accepted  the  £40  with 
knowledge  of  her  right  to  receive  £61  10s.  2d., 
that  she  was  not  entitled  to  recover  the  difference 
between  those  two  sums  for  the  twenty-one 
years.  Cherry,  L.J.,  dissenting  on  the  ground 
that  during  the  twenty-one  years  she  was 
ignorant  of  her  right  to  receive  £61  10s.  2d.  The 
principle  in  Fitzgerald  v.  Portarlington  ([183.5]  1 
Jone^  431),  applied.  In  the  Matter  of  the  Estate 
of  Charity  Jane  Campion  and  Lucy  Drew  Cam- 
pion (Spinsters),  and  Pierce  William  Drew 

App.,  47  I.  L.  T.  R.  89 

10. Charge  on  land — Mortgage  executed 

by  ovmer  after  absolute  order  for  sale.]  Notwith- 
standing an  absolute  order  for  sale,  made  on  an 
incumbrancer's  petition,  the  owner  can  create 
a  valid  incumbrance  on  the  lands  ordered  to  be 
sold  ;  and  such  incumbrance  is  protected  by  the 
absolute  order  for  sale  against  the  operation  of 
the  Statute  of  Limitations.  In  re  Nixon's 
Estate  (I.  R.  Eq.  7)  considered.  In  re  Swanton's 
Estate  Ross,  J.,  [1898]  1  I.  R.  15T 

11. Charges  secured  by  terms  of  years — 

Tricstees  of,  in  possession — Payment  to  mortgagees 
of  ovmer — Evidence  of — Claim  of  puisne  mort- 
gagee.] Under  a  settlement  made  in  1844, 
E.  W.  S.  was  entitled  to  an  estate  in  remainder 
in  certain  lands,  expectant  on  the  determination 
of  the  lite  estate  of  J.  W.  S.  The  lands  were 
subject  —  (1)  to  a  charge  of  £3,000  ;  (2)  to  a 
jointure  of  £1,000,  secured  by  a  term  of  200 
years ;  and  (3)  to  a  charge  of  £12,0C0,  secured 
by  a  term  of  500  years.  In  1873  J.  W.  S.  and 
E.  W.  S.  mortgaged  the  lands  to  secure  the  sura 
of  £12,500.  In  1880  E.  W.  S.,  mortgaged  his 
estate  in  remainder,  expectant  on  the  determina- 
tion of  the  life  estate  of  J.  W.  S.,  to  secure  the 
sum  of  £8,800.  J.  W.  S.  died  on  May  8,  1881. 
On  December  15,  1881,  the  surviving  trustees  of 
the  terms  of  years  entered  into  possession,  and 
jointly  appointed  J.  H.  K.  their  agent.  From 
time  to  time  J.  H.  K.  forwarded  the  rents  and 
profits  of  the  lands  to  J.  M.  C,  who  acted  as 
■  solicitor  for  the  trustees  of  the  terms  of  years,  and 
also  of  the  executors  of  J.  W.  S.  No  part  of  the 
rents  and  profits  ever  reached  the  hand  of 
E.  W.  S.,  and  no  payment  was  ever  made  on  foot 
of  the  mortgage  of  1880.  In  a  ledger,  kept  by 
J.  M.  C,  containing  several  accounts,  and, 
amongst  others,  an  account  dealing  with  .the 
estate  in  question,  there  was  an  entry  dated 
February  8,  1884,  which  recorded  the  transfer 
to  a  No.  2  account,  for  payment  to  the  beneficial 
owners  of  the  mortgage  of  1873,  of  a  sum 
equivalent  to  a  half  year's  interest  thereon. 
This  was  the  only  payment  on  foot  of  this  mort- 
gage of  which  there  was  any  evidence.  It 
appeared  that  the  No.  2  account  was  the 
executors'  account,  but  the  ledger  in  which  it 
was  kept  was  not  forthcoming.  In  1904  a 
petition  for  the  sale  of  the  lands  was  filed  on  foot 
of  the  mortgage  of  1880.     Ona  question  arising 
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as  to  whether  the  petitioners'  claim  was  barred  : 
Held,  that  the  payments  on  foot  of  their  mort- 
gage, made  in  1884  to  the  mortgagees  of  E.  W.  S., 
as  shown  by  the  ledger,  out  of  the  rents  and 
profits  of  the  estate,  made  the  estate  of  E.  W.  S. 
an  estate  in  possession,  and,  accordingly,  that 
the  petitioners'  claim  was  not  preserved  by 
section  2  of  the  Real  Property  Limitation  Act, 
1874.  In  re  BerminghanCs  Estate  (I.  R.  5  Eq, 
147)  distinguished.  Re  the  Estate  of  the  Trustees 
of  the  late  Edward  J.  Wingfield  Stratford  ;  Owner, 
ex  parte  The  National  Mutual  Life  Assurance 
Society,  Petitioners    Ross,  J.,  39  I.  L.  T.  R.  169 

12.  Chattels   real — Some  next-of-kin   in 

possession — Tenancy  in  common.]  Where  an 
owner  of  chattels  real  dies  intestate  leaving 
several  children,  some  of  whom  have  during  the. 
life  of  their  father  received  portions  in  full  dis- 
charge of  their  expectant  shares  in  his  estate,. 
and  where  all  the  children  not  so  advanced 
remain  in  possession  of  the  chattels  real,  the- 
children  so  remaining  in  possession  are  entitled- 
to  the  chattels  real  as  tenants  in  common. 
Coyle  V.  M'Fadden  (35  1.  L.  T.  R.  93  ;  [19011: 
1  I.  R.  298)  overruled.     Tobin  v.  Brett 

App.,  40  I.  L.  T.  R.  249 

13.  Discontinuance  ol  possession — User 

of  land.]  In  1819  portion  of  the  Bull  of  Clon- 
tarf,  a  sandy  tract  in  Dublin  Bay,  was  taken 
from  V.'s  predecessor  by  the  Dublin  Ballast 
Board,  after  an  inquisition,  and  an  award  was 
made,  containing  a  map  on  which  the  boundary 
between  the  land  taken  and  F.'s  land  was  stated- 
Some  years  afterwards  three  wooden  posts  were 
put  by  an  officer  of  the  Board  in  a  line  con- 
siderably outside  the  boundary,  as  shown  on  the 
map.  As  these  posts  decayed,  two  walLs,  21  feet- 
long  by  8  feet  high,  were  built  on  their  site. 
These  were  the  only  physical  marks  of  a  boun-^ 
dary.  V.'s  cattle  grazed  beyond  them  without 
interruption.  In  1865  a  portion  of  the  land 
between  the  boundary  on  the  map  and  the  walls, 
and  which  had  been  previously  fenced  off,  was 
leased  by  the  Board  to  the  Admiralty.  In  1876 
and  1884  the  question  as  to  the  correct  boundary 
was  raised  between  the  Board  and  V.  In  1884 
V.  commenced  an  action  against  the  Board,, 
claiming  damages  for  trespass  and  an  injunction. 
This  action  was  never  brought  to  a  hearing  : — 
Held,  that  there  had  been  no  discontinuance  of 
possession  by  V.,  and  that  he  was  entitled  to- 
the  land  between  the  boundary  on  the  map 
and  the  posts,  except  that  portion  leased  to 
the  Admiralty.     In  re  Vernon's  Estate 

Ross,  J.  [1901]  4  I.  R.  1 

14.  Executor  de  son  toit—Chattels  real— 

Next-of-kin — Administrator.]  A  person  who  has 
gone  into  possession  of  chattels  real  of  a  deceased 
as  executor  de  son  tort,  and  remained  in  pos- 
session for  twelve  years,  may,  in  the  absence  of 
circumstances  raising  an  inference  of  an  express 
trust,  rely  on  the  Statute  of  I,imitation3  in 
answer  to  an  action  for  the  recovery  of  the  lands 
brought  by  a  person  taking  out  administration 
to  the  deceased.     Doyle  v.  Foley 

K.  B.,  [1903]  2  I.  R.  95  ; 
35  I.  L.  T.  R.  174  ;  1  N.  I.  J.  R.  189. 
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15.  Foreshore  rights — Seaweed — Title  to 

— Trespass — Sale  of  land  to  Congested  Districts 
Board — Note  on  map.]  A  possessory  title  to  the 
foreshore  ia  sufficient  to  support  an  action  by 
the  owner  of  the  lands  for  trespass  by  taking 
■seaweed  from  it  against  a  person  who  does  not 
«how  any  better  title.  Eeceipt  of  payment  or 
rent  for  seaweed  from  any  person  bars  the 
Statute  of  Limitations  in  such  a  case.  Stoney  v. 
Keane       Cir.  Cas.,  PaUes,  O.B.,  37 1.  L.  T.  R.  212 

16. Gift  over  subject  to  money  pay- 
ment— Will — Construction — 3  <fc  4  Wm.  IV., 
■c.  27,  ss.  3,  4 — Accrual  of  right  of  action — Eject- 
ment— Costs — Judicature  (Ireland)  Act,  1877, 
^.  53.]  A  testator,  who  died  in  1863,  devised 
freeholds  to  his  wife  B.  and  his  daughter  J.,  to 
hold  jointly  during  B.''s  life,  and  after  B.'s 
death  to  J.  in  fee,  "  provided  always,  that  if 
my  said  wife  (B.)  should  ever  get  married,  she 
shall  forfeit  and  lose  all  claim  and  title  to  any 
of  my  property  on  receiving  the  sum  of  £50." 
Testator's  widow  B.  was  married  again  in  1874. 
J.  came  of  age  in  1879,  and  died  intestate  and 
unmarried  in  1897.  In  1898  the  plaintiff  (the 
heir-at-law  both  of  J.  and  of  the  testator) 
tendered  £50  to  B.,  and  demanded  possession 
of  the  land :  and  on  B.'s  refusal  brought  an 
action  of  ejectment  against  her  and  her  husband. 
The  action  was  tried  before  a  Judge  and  jury, 
and.  it  not  being  suggested  that  there  was  any 
question  of  fact  proper  to  be  left  to  the  jury,  the 
Judge  directed  a  verdict  for  the  defendants,  on 
the  ground  that  the  election  to  take  advantage 
of  the  forfeiture  should  have  been  exercised 
within  a  reasonable  time.  On  new  trial 
motion : — Beld,  that  the  right  of  action  only 
accrued  in  1898,  upon  the  tender  of  the  £50, 
and  that  (on  lodging  this  amount  in  Court)  the 
plaintiff  was  entitled  to  recover  possession  of  the 
lands.  Held  further  (diss.  O'Brien,  J.),  that, 
inasmuch  as  the  action  was  in  substance  an 
action  to  determine  a  question  of  difficulty  on 
t;he  construction  of  the  will  of  a  person  through 
whom  both  parties  claimed,  which  raised  the 
substantial  question  in  the  case — a  question  for 
the  Judge  at  the  trial,  both  sides  admitting  that 
there  was  no  question  for  the  jury — both  parties 
should  abide  their  own  costs  of  the  trial  and 
argument.     Connolly  v.  Leahy 

Q.  B.,  [1899]  2  I.  R.  344 

17. Implication   oJ    cross-remainders  — 

Settlement  created  by  deed — Equitable  interests  in 
estate  pur  autre  vie— Intention — Real  Property 
Limitation  Act,  1874  (37  <fc  38  Vict.,  v.  57).  s.  8— 
Joint  owners  of  equitable  charge  in  receipt  of  rents 
of  lands  subject  to  charge — Constructive  payment 
of  interest  on  charge.]  Where  by  a  settlement 
created  by  deed  (even  where  the  trusts  are 
■executed^,  equitable  interests  in  a  term  pur  autre 
vie  are  limited  to  several  persons  as  tenants  in 
common  in  quasi  tail,  cross-remainders  in  quasi 
-tail  will  be  impUed  among  them,  if  an  intention 
to  limit  such  interests  sufficiently  appears  on 
the  face  of  the  instrument.  Where  the  surviving 
joint  owners  of  an  equitable  charge  on  lands,  act- 
ing on  the  assumption  that  they  were  entitled 
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to  the  lands  subject  to  the  charge  as  tenants  in 
common  in  tail  with  cross-remaindera  inter  se, 
have  gone  wrongfully  into  possession  and  receipt 
of  the  rents  and  profits  of  the  share  in  the  lands 
of  each  one  dying  without  issue,  constructive 
payment  of  interest  on  the  charge  will  be  pre- 
sumed, so  as  to  prevent  it  being  barred,  inas- 
much as  it  was  for  their  benefit  to  pay  such 
interest  out  of  the  rents  and  profits  until  they 
had  acquired  by  statute  a  title  to  such  share  in 
the  lands.     In  re  Battersby's  Estate 

Wylie,  J.,  [1911]  1  1.  R.  453 

18. Interest    on    portion    of    appointed 

share  of  equitable  charge  not  paid — Equitable 
charge  on  lands  appointed  in  certain  shares— One 
share  purchased  by  the  tenant-for-life  of  the  lands 
and  portion  thereof  assigned  over  by  him — Interest 
paid  on  the  other  shares  from  death  of  tenant-for- 
life  and  also  on  the  portion  of  the  share  so  assigned 
over,  but  not  on  the  remaining  portion  thereof — 
Claim  to  the  latter  barred — Real  Property  Limita- 
tion Act,  1874  (37  *  38  Vict.,  c.  57),  s.  8.] 
Certain  shares  in  an  equitable  charge  of  £20,000 
were  appointed,  pursuant  to  a  power  contained 
in  marriage  articles,  to  the  daughters  of  the 
marriage,  and  were  by  them  assigned  to  the 
trustees  of  their  respective  settlements.  £8,000, 
the  share  appointed  to  one  of  the  daughters,  was 
afterwards  paid  off  by ./.  P.,  the  father,  who  was 
at  the  time  tenant-for.hfe  of  the  lands  subject  to 
the  charge,  and  was  assigned  to  him  for  his  own 
benefit.  Subsequently  J.  P.  assigned  £3,001, 
portion  of  this  sum  oif  £8,000,  to  the  trustees  of 
the  settlement  of  another  of  the  daughters.  On 
his  death  in  1877  the  entire  charge  became  rais- 
able.  Since  that  time  interest  had  been  regularly 
paid  on  the  other  appointed  shares  and  also  on 
the  £3,001,  but  no  payment  on  foot  of  principal 
or  interest  had  been  made  since  that  time,  or 
acknowledgment  given,  in  respect  of  the  £4,999 
the  balance  of  the  said  sum  of  £8,000  : — Hdd, 
that  the  claim  to  the  £4,999  was  barred.  Young 
Yi^ord  Waterpark  (8  L.  .J.  Oh.  214)  distinguished. 
In  re  Poioer's  Estate 

Wylie,  J.,  [1913]  1  I.  R.  530 

19.  Intestacy — Chattels  real — A  married 

woman  next-of-kin  in  possession — Husband's 
rights — Evidence — Claim  for  old  age  pension.] 
A  married  womaii,  living  with  her  husband,  re- 
mained in  undisturbed  possession  for  twelve 
years  of  chattels  real,  to  an  undivided  share  of 
which  she  was  beneficially  entitled  as  next-of-kin 
on  an  intestacy  : — Held,  that  she  acquired  by  the 
Statute  of  Limitations  an  exclusive  title  to  the 
entire  chattel  interest,  and  that  her  husband 
acquired  no  interest.  An  original  claim  for  an 
old  age  pension  held  admissible  as  evidence 
against  the  claimant  of  the  matters  therein 
stated.     Sands  v.  Dooley 

Cir,  Cas.,  Palles,  C.B.,  46  I.  L.  T.  R.  197 

20.  Intestacy — Next-of-kin  in  possession 

— Other  next-of-kin  out  of  possession  for  more  than 
twelve  years — Joint  tenanay  in  acquired  shares — 
Partnership — Partnership  Act,  1890  (53  *  54 
Vict.,  c.  39),  s.  20,  (Z)— Partners  as  to  profits— 
Purchase  of  other  land  out  of  profits  made  by  use  of 
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Jand  held  in  co-ovmersMp — Tenancy  in  common 
jmrrhased  lands.]  Two  of  the  next-of-kin  of  the 
yearly  tenant  of  a  farm,  who  died  intestate, 
acquired  a  title  under  the  Statute  of  Limitations 
to  the  9hare.5  of  the  other  next-of-kin.  They 
worked  the  farm  together,  and  treated  the  profits 
as  divisible  equally  between  them.  They  sub- 
sequently purchased  four  other  farms  with  the 
profits  made  out  of  the  original  farm,  and  worked 
them  in  the  same  way.  Two  of  the  farms  were 
purchased  before  the  Partnership  Act,  1890, 
came  into  operation,  and  two  after  that  date. 
All  the  farms  were  bought  out  under  the  Land 
Purchase  Acts,  and  were  registered  subject  to 
equities,  four  in  the  name  of  one,  and  one  in 
the  joint  names  of  two.  On  the  death  of  one 
intestate  the  survivor  took  out  administration  to 
him.  An  action  was  afterwards  brought  to  ad- 
minister his  estate  by  one  of  his  next-of-kin.  A 
question  arose  in  the  administration,  viz., 
whether  the  farms  were  held  by  the  two  as 
tenants  in  common,  or  as  joint  tenants : — Held 
(1),  that  the  original  farm  was  held  as  to  the 
original  shares  of  the  two  next-of-kin  by  the 
plaintiff  and  the  defendant  as  tenants  in  common, 
and  as  to  the  acquired  shares  by  them  as  joint 
tenants.  Smith  v.  Savage  ([1906]  1  I.  K.  469), 
followed.  (2)  That  the  farms  purchased  with 
the  profits  of  the  original  farm  were  held  by  the 
plaintiff  and  the  defendant  as  tenants  in  common, 
and  that  section  20  of  the  Partnership  Act,  1890, 
did  not  apply.  In  re  Christie ;  Christie  v. 
Christie  M.  R.,  [1917]  1  I.  R.  17 

21.  Intestacy — Next-of-kin  in  possession 

Other  next-of-kin  out  of  possession  for  more  than 
twelve  years — Former  entitled  to  shares  of  latter 
as  joint  tenants.']  The  next-of-kin  of  an  in- 
testate, who  remain  on  in  possession  of  chattels 
real  without  taking  out  administration,  acijuire, 
under  the  Statute  of  Limitations,  a  joint  tenancy 
in  the  shares  of  other  next-of-kin  who  have 
remained  out  of  possession  for  more  than  twelve 
years,  although,  in  respect  of  their  own  original 
shares,  they  hold  as  tenants  in  common.  Martin 
V.  Kearney  (36  I.  L.  T.  R.  117)  distinguished. 
■Smith  V.  Savage    Barton,  J.,  [1906]  1  I.'R.  469 

[Approved  in  C.  A.    See  40  I.  L.  T.  B.  250  ; 
48  L  L.  T.  R.  41.J 

22.  — —  Joint  owners — One  not  in  possession — 
Death  of  oumer  who  was  in  possession.]  A  testa- 
tor, who  died  in  1881,  bequeathed  his  farm 
•equally  between  his  two  daughters,  8.  and  C. 
.  .  .  "  whoever  of  the  two,  S.  or  C,  outlives 
the  other  is  to  enjoy  the  farm  during  her  day  and 
live  in  it  if  she  pleases."  S.  continued  to  live  at 
the  farm  while  her  father  lived,  and  afterwards, 
until  her  own  death  in  1904.  Catherine  ceased  to 
reside  on  it  about  1885,  and  went  to  live  in 
England  till  Sarah  died  in  1904.  Sarah  had  got 
a,  fair  rent  fixed  in  her  own  name  in  1889  : — 
HeXd,  that  the  Statute  of  Limitations,  .3  <fc  4 
Wm.  IV.,  0.  27,  8.  20,  did  not  extend  to  extinguish 
■the  bequest  of  C  as  surviving  sister,  and  that  C. 
was  entitled  to  possession  of  the  entire  farm 
"  during  her  day."  Qucere,  what  would  happen 
on  the  death  of  C.  ?     Broome  v.  Lundy 

Cir.  Cas.,  Gibson,  3.,  40  I.  L.  T.  R.  88 
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23.  Judgment  mortgage — Limitations  of 

actions — Judgment — Proceedings  taken  within 
twelve  years  from  date  of  registration  of  judgment 
mortgage,  but  more  than  twelve  years  after  judg- 
ment was  obtained — Acknowledgment  in  writing 
hy  agent  of  parly  to  be  charged— 27  &  38  Vict., 
c.  57,  ss.  1  and  8—3  &  4  Wm.  IV.,  c.  27,  s.  14.] 
Under  section  1  of  the  Real  Property  Limitation 
Act,  1874,  time  commences  to  run  against  a 
mortgage  registered  under  section  6  of  the 
Judgment  Mortgage  Act  from  the  date  of  its 
registration,  and  the  mortgage  will  remain  a 
charge  on  the  lands  against  which  it  is  regis- 
tered for  a  period  of  twelve  years  from  the  date 
of  its  registration  unless  the  judgment  debt 
secured  by  it  has  in  the  meantime  become  statute 
barred  or  otherwise  extinguished.  For  the  pur- 
pose of  showing  that  the  judgment  is  not  barred 
it  is  sufficient  to  prove  such  an  acknowledgment 
as  will  satisfy  the  requirements  of  section  8  of 
the  Real  Property  Limitation  Act,  1874.  Johnson 
V.  Lowry  ([1900]  1  I.  R.  316)  explained  and 
distinguished.  Semhle,  a  judgment  creditor  who 
seeks  to  enforce  his  rights  under  a  judgment 
mortgage  which  has  been  registered  for  any 
period  longer  than  twelve  years,  must  prove 
such  an  acknowledgment  as  will  satisfy  the 
requirements  of  3  &  4  Wm.  IV.,  c.  27.  s.  14. 
In  re  Mathew's  Estate  ;  M'Caul,  Petitioner 
App.,  38  I.  L.  T.  R.  184,246;    5  N,  I.  J.  R.  28 

24.  Landlord  and  tenant— Ejectment  for 

non-payment  of  rent — 3  tb  4  Wm.  IV.,  c.  27, 
ss.  2,  14 — 37  cfc  38  Vict.,  u.  57 — Acknowledgment — 
Proposal  by  tenant  to  purchase  his  holding  under 
the  Land  Purchase  Acts  given  to  solicitor  having 
carriage  in  proceedings  towards  sale  of  the  land- 
lord's interest — Agent  of  person  entitled — Effect  of 
service  of  originating  notice  to  fix  fair  rent,  of 
amendment  thereof  hy  the  Land  Commission,  and 
of  fair  rent  order — Estoppel — Land  Law  (Ireland) 
Act,  1881  (44  <fe  45  Vict.,  c.  49),  s.  8.]  S.  was 
tenant  from  year  to  year  of  M.,  who  died  in 
1874.  In  1881  S.  served  on  the  agent,  W.  M., 
an  originating  notice,  directed  to  "  the  land- 
lord, per  W.  M.,"  to  have  a  fair  rent  fixed  on  his 
holding.  By  order  of  the  Land  Commission, 
dated  16th  June,  1883,  this  notice  was  amended 
by  naming  M.'s  devisees  as  landlords,  and  that 
Court,  by  order  dated  29th  June,  1883,  fixed  a 
judicial  rent  on  the  holding.  L.,  a  legatee  under 
M.'s  wiU,  having,  in  1879,  instituted  a  suit  in 
Chancery  for  the  administration  of  M.'s  real 
and  personal  estate,  naming  M.'s  devisees  and 
others  as  defendants,  and  an  order  for  sale 
having  been  made  and  the  carriage  given  to 
L.'s  sohcitor,  a  proposal  in  writing  by  S.  was  on 
the  3rd  December,  1890,  sent  to  the  said 
soUoitor  for  the  purchase  of  S.'s  holding  under 
the  Land  Purchase  Act  to  be  submitted  to  the 
Court  (as  was  done).  On  the  3rd  June,  1895,  a 
Civil  Bill  in  ejectment  for  non-payment  of  rent 
was  brought  against  S.  in  the  name  of  a  legal 
mortgagee  of  M.'s  estate.  S.  had  paid  no  rent 
for  upwards  of  twelve  years  before  action 
brought.  On  case  stated  by  the  Judge  of 
Assize : — Held,  that  the  proposal  to  purchase 
was  an  acknowledgment  of  title  within  3  <fc  4 
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Wm.  IV.,  0.  27,  s.  14,  and  that  the  solicitor 
having  carriage  was  an  agent  within  the  mean- 
ing of  that  section  to  receive  it  Per  O'Brien, 
J.,  that  the  acknowledgment  given  in  the 
originating  notice  in  1881  must,  when  that 
notice  was  amended  and  acted  on  by  the 
defendant  in  188.3,  be  taken  to  be  an  acknow- 
ledgment given  in  1883,  and  further  that  the 
fair  rent  order  created  a  new  starting  point  for 
the  Statute  of  Limitations.  Johnston  v.  Smith 
Q.  B.,  [1896]  2  I.  R.  82  ;  30  I.  L.  T.  R.  21 

25. Leasehold — Possession — 3  dh  i  Wm. 

IV.,  c.  27,  s.  3i— Covenants.]  The  effect  of  the 
Statute  of  Limitations  upon  the  position  of  a 
person  in  possession  of  leaseholds  (not  an 
assignee)  is  not  to  transfer  to  him  the  interest  of 
the  lessee,  and  make  him  bound  by  the  cove- 
nants in  the  lease,  but  merely  to  give  him  the 
right  of  possession  during  the  remainder  of  the 
lease  against  the  lessee  or  those  claiming  under 
him.  Tichborne  v.  Weir  (67  L.  T.  (N.  S.)  735) 
followed.  Rankin  v.  M'  Murlry  ( 24  L.  R.  I.  290 ) 
conFidered.     O'Connor  v.  Foley 

M.  R.,  App.,  [1905]  II.  R.  1;  [1906]  1  I.  R.  20 

26. •  Legacy   charged   on   land — Legatee 

living  on  farm,  upon  which  legacy  is  charged — 
Payment  of  interest  implied.]  Where  »  legatee 
continues  to  live  on  a  farm  which  is  charged 
with  a,  legacy  of  £100  in  his  favour,  an  agree- 
ment that  the  legatee's  board  and  lodging  is 
to  be  in  lieu  of  the  interest  on  the  legacy  may  be 
implied  so  as  to  prevent  the  Statute  of  Limita- 
tions running  against  the  legacy.  Hamilton 
and  others  v.  Martin 

Ross,  J.,  45  I.  L.  T.  R.  141 

27. Mortgage  —  Acknowledgment     in 

writing  after  bar  of  statute.]  Certain  lands  were 
subject  to  a  mortgage.  Since  1884  no  payment 
had  been  made  by  the  mortgagor  in  respect  of 
interest  or  principal.  The  mortgagor  died  in 
1905,  and  his  executrix,  in  Schedule  B.  set  out 
the  mortgage  as  an  existing  incumbrance,  but 
did  not  set  it  out  in  Schedule  A.  among  the 
debts  due  by  the  deceased.  In  an  action  by 
the  assignee  of  the  interest  of  the  mortgage 
against  the  executor  of  the  mortgagor,  for  the 
administration  of  the  real  and  personal  estate 
of  the  mortgagor  : — Held,  that  the  mortgagee's 
title  to  the  land  being  after  the  expiration  of  the 
statutory  period  extinguished,  the  subsequent 
acknowledgment,  assuming  it  to  be  a  good 
acknowledgment,  was  of  no  avail  to  revive  either 
the  charge  on  the  land  or  the  covenant  in  the 
mortgage.     Beamish  v.  Whitney 

Ross,  J.,  [1909]  1  I.  R.  360 

28. Mortgage  —  Acknowledgment  — 

Statute  of  Limitations — 3  cfc  4  Wm.  IV.,  c.  27, 
ss.  2, 40—37  tfc  38  Vict.,o.  57,  ss.  1,  8.]  A  claim 
by  a  legal  mortgagee  for  payment  of  principal 
and  interest  due  on  his  mortgage,  brought  in 
in  a  suit  for  the  administration  of  the  real  and 
personal  estate  of  a  deceased  owner  of  the  equity 
of  redemption,  is  a  proceeding  to  recover 
money  secured  by  a  mortgage  charged  upon 
or  payable  out  of  the  land,  within  section  8  of 
the  Real  Property  Limitation  Act,  1874  (37  &  38 
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Vict.,  0.  57),  and  not  an  action  or  suit  to  recover 
the  land,  within  section  1  of  that  Act,  and 
consequently  the  mortgagee  in  such  case  can 
rely  upon  an  acknowledgment  of  his  right 
given  in  writing  by  the  agent  of  the  owner  of  the 
equity  of  redemption,  as  keeping  alive  a  mort- 
gage debt,  which  would  otherwise  have  become 
statute-barred.  In  re  Lloyd;  Waters -v.  Lloyd 
App.,  [1911]  1  I.  R  153;  45  I.  L.  T.  R.  151 

29. Mortgage  —  Interest  —  Six      years' 

arrears.]  Where  lauds  are  sold  under  the 
provisions  of  the  Irish  Land  Act,  1903,  mort- 
gagees are  not  entitled  to  more  than  six  years' 
arrears  of  interest,  calculated  to  the  date  of  the 
payment  of  the  purchase-moneyinto  the  Bank  of 
Ireland,  and  of  the  order  attaching  claims  there - 
to,  together  withintercst  accrued  after  that  date. 
Lloyd  V.  i?oj/d  ([1903  1  Ch.  385)  does  not  apply 
to  proceedings  under  the  Land  Purchase  Code. 
HowUn's  Estate  L.  C,  40  I.  L.  T.  R.  207 

30.  Mortgage — Non-payment  of  interest 

and  no  acknowledgment — Action  for  recovery  of 
land — "  Present  right  to  receive" — Tenant-for-lije 
and  remainderman — Power  to  give  receipt — Trus- 
tees—3  &  4  Wm.  IV.,  c.  27,  sa.  2,  24,  40—37  <fc 
38  Vict.,  c.  57,  ss.  1,  2,  8.]  If  interest  is  not 
paid  on  a  mortgage  for  a  period  exceeding  the 
statutory  period  to  a  person  who  is  tenant-for- 
life  of  the  estate  of  the  mortgagee,  this  will  not 
bar  the  remainderman.  But  the  remainderman 
is  barred  by  non-payment  of  interest  for  twelve 
years,  if  the  mortgagee's  estate  is  vested  in 
trustees,  with  full  powers  of  converting  and 
realising  the  mortgage  debt,  and  with  power 
of  giving  receipts,  even  though  the  trustees  only 
hold  the  moneys,  when  realised,  on  trust  to  pay 
the  interest  to  a  tenant-for-life,  and  afterwards 
for  the  remainderman.     Barcroft  v.  Murphy 

M.  R.,   [1896]  1 1.  R.  590;  30  I.  L.  T.  R.  71 

31.  Mortgage — Presumption  of  payment 

of  interest  by  owner  of  portion  of  lands,  being  also 
owner  or  tenant-for-life  of  the  mortgage — Effect  of 
such  payment  as  to  the  remaining  portion  of  the 
lands.]  A  fictitious  payment  presumed  to  have 
been  made  by  the  owner  of  an  undivided  portion 
of  lands  charged  with  a  mortgage  to  himself,  as 
owner  or  tenant-for-life  of  the  mortgage,  is  not 
sufficient  to  prevent  the  Statute  of  Limitations 
from  running  in  favour  of  a  third  party,  owner 
oftheremaininguudividedportion.  Amortgage 
for  £1,300,  charged  on  leaseholds  and  other 
lands,  became,  in  1827,  vested  in  the  owner  of 
three-fourths  of  the  leaseholds.  From  1827  to 
1850  no  actual  payment  of  interest  on  toot  of 
the  mortgage  was  made  by  any  one : — Held, 
that,  by  the  8th  section  of  the  Real  Property 
Limitation  Act,  1874,  the  mortgage  debt  was 
barred  as  against  the  remaining  fourth  of  the 
leaseholds.  In  re  Finnegan's  Estate  ;  Clarke 
and  others.  Petitioners 

Ross,  J.,  [1906]  1  I.  R.  370 

32. Mortgagor  and  mortgagee — Redemj-- 

lion  suit — Defence  not  raising  Statute  of  Limiti  - 
tions — Power  of  Judge  to  raise  defence  of  the 
statute.] .  In  a  suit  in  the  County  Court  by  r 
mortgagor  for  redemption  of  the  mortgaged 
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premises  the  mortgagee,  who  had  been  in  pos- 
session since  1879,  filed  a  defence  relying  on  an 
alleged  agreement  that  the  rents  and  profits  of 
the  lands  were  to  be  in  lieu  of  interest,  and  not 
as  a  reduction  of  the  capital,  and  counterclaim- 
ing  for  an  account,  but  not  raising  any  defence 
on  the  Statute  of  Limitations.  The  County 
Court  Judge  held  that  the  plaintiff's  claim  was 
barred  by  section  7  of  the  Real  Property 
Limitation  Act,  1874,  and  dismissed  the  suit : — 
Held,  on  case  stated,  that,  as  the  question  was 
not  one  of  jurisdiction,  the  County  Court  Judge 
was  not  entitled  to  raise  the  question  of  the 
Statute  of  Limitations,  since  it  had  not  been 
relied  on  by  the  defendant.  Giltrap  t.  Byrne 
Ross,  J.,  36 1.  L.  T.  R.  84;  2  N.  I.  J.  R.  103 
33.  Next  -  ol  -  kin  —  Sight  to  distributive 
share — Administration  action.'\  Chattels  real  of 
an  intestate  recovered  by  the  administrator  in 
an  action  of  ejectment  are  divisible  among  all 
the  next-of-kin  of  the  intestate,  and  no  adverse 
possession,  however  long,  on  the  part  of  some  of 
suchnext-of-kin,  priorto  the  decree  in  ejectment 
is  a  bar  to  the  claim  of  the  other  next-of-kin  to 
their  distributive  shares.     Eady  v.  Wood 

Cir.  Cas.,  Harrison,  J.,  29  I.  L.  T.  R.  70 

34. Adverse  possession  ol  land  by  one  of 

next-of-kin  of  deceased  tenant — Character  of  such 
possession — Other  next-of-kin  in  possession — ■ 
Grant  of  administration  more  than  twelve  years 
from  death  of  intestate — Graft.'\  J.  D.  died  in- 
testate on  the  28th  August,  1885,  leaving  three 
children,  Thomas,  Mary,  and  Francis,  all  of 
whom  were  of  age.  He  was  possessed  of  three 
farms  in  the  County  of  Monaghan,  on  the  estate 
of  the  Marquis  of  Bath,  and  also  of  farming  stock 
and  chattels.  At  the  time  of  his  death  Thomas 
and  Francis  D.  were  in  delicate  health,  and  the 
farms  were  managed  by  the  daughter,  Mary  D, 
After  his  death  the  Bath  estate  was  sold  to  the 
tenants  under  the  Land  Purchase  Acts,  and  con- 
veyances of  two  of  the  farms  were  taken  to 
Thomas  D.  in  June  and  July,  1887,  and  a  con- 
veyance of  the  third  was  taken  to  Mary  D.  in 
June,  1887.  By  the  same  conveyances  the  lands 
were  mortgaged  to  the  Land  Commission,  to 
secure  the  payment  of  the  purchase  annuities. 
In  1898,  Mary  D.  became  delicate  in  health,  and 
Francis,  who  had  recovered,  took  up  the  manage- 
ment of  the  farms,  and  possessed  himself  of  all 
the  assets  of  his  father.  On  the  21st  March,  1899, 
Francis  D.  obtained  a  grant  of  administration  to 
his  father,  and  in  the  schedule  of  assets  he  re- 
turned the  farms  as  assets.  In  1900  the  annui- 
ties payable  to  the  Land  Commission  fell  into 
arrears,  and  the  three  farms  were  sold  by  auction 
to  pay  the  arrears.  They  were  bought  in  by 
.FroJictSjO.  for  the  instalments  due  on  each  ;  and, 
in  April,  1900,  and  in  January  and  February, 
1901,  he  obtained  conveyances  to  hirnself  of  the 
three  farms  in  fee.  Francis  D.  died  on  the  2nd 
October,  1903,  having,  by  will,  left  all  his  pro- 
perty to  his  wife  (the  defendant) : — Held  (affirm- 
ing the  decision  of  Barton,  J. ),  that  the  purchase 
by  Francis  D.  of  the  farms  from  the  Land  Com- 
mission was  a  graft  on  the  former  interests ; 


LIMITATIONS,  STATUTE  OF— REALTY— cow. 

that  the  farms  were  assets  of  J.  D.,  and  that 

Francis  D.  had  not  acquired  a  title  to  the  farms 

under  the  Statute  of  Limitations.   Duffy  v  Duffy 

Barton,  J.,  App.,  [1906]  1  I.  R.  205,  213  ; 

40  I.  L.  T.  R.  100 

35.  — —  Next-of-kin  remaining  in  possession 
of  chattel  real — Acquisition  ofbeneficialinterest — 
Joint  tenancy.']  Where  some  of  the  next-of-kin 
of  a  tenant  who  died  intestate  continued  in 
possession  of  his  holding  for  a  period  sufficient 
to  confer  title  under  the  Statute  of  Limita- 
tions : — Held,  that  they  had  thereby  acquired 
a  beneficial  title  under  the  statute ;  and  that 
the  character  of  the  title  was  a  joint  tenancy. 
In  re  Brown,  deceased ;  Goyle  v.  M'Fadden 

Ross,  J.,  [1901]  1  I.  R.  298  ; 
35  I.  L.  T.  R.  93  ;  1  N.  I.  J.  R.  142 
[See  Nos.  38  &  39] 

36.  — —  Next-of-kin  remaining  In  possession 
of  chattel  real  for  upwards  of  twelve  years — 
Administration  action — Admission  by  adminis- 
trator—Z  &  4  Wm.  17.,  c.  27.]  Where  next-of- 
kin  of  an  intestate  have  been  in  possession  of  a 
chattel  real  of  the  intestate  for  upwards  of 
twelve  years  before  a  grant  of  letters  of  ad- 
ministration, the  chattel  real  is  not  to  be 
treated  as  an  asset  of  the  deceased  in  an  action 
against  the  administrator  for  administration  of 
his  personal  estate,  even  though  the  adminis- 
trator has  included  the  chattel  real  in  the 
schedule  of  assets  verified  by  him  for  the  purpose 
of  obtaining  administration.  M'Glynn  v. 
M'  Glynn 

Cir.  Cas.,  Johnson,  J.,  35  I.  L.  T.  R.  132 

37. Next-of-kin  remaining  in  possession 

of  land  of  deceased  tenant — Character  of  such 
possession,  whether  fiduciary  or  adverse — Executor 
de  son  tort.]  Where  a  special  case  stated  that 
on  K.'s  death  in  1864  K.'s  widow,  B.,  entered 
into  possession  of  K.'s  farm,  and  (as  a  fact)  was 
in  possession  of  one  undivided  third  in  her  own 
right,  and  of  the  other  undivided  two-thirds  as 
bailiff  for  her  son,  M.,  then  an  infant,  and  that 
therefore  M.  had,  under  the  statute,  acquired 
a  title  to  said  two-thirds  share,  and  that  accord- 
ingly the  Judge,  being  of  opinion  that  the  plain- 
tiff's right,  as  administrator,  was  barred  by  the 
statute,  dismissed  the  Civil  Bill  appeal  in  eject- 
ment against  B.  and  M.,  brought  by  M'G.,  who 
had,  in  1892,  been  appointed  by  the  Queen's 
Bench  Division  (in  an  action  between  D.  and 
M.)  receiver  by  way  of  equitable  execution 
over  the  beneficial  interest  of  M.  in  the  assets  of 
K.,  and  who,  having  in  1893  taken  out  letters  of 
administration  to  K.,  brought  this  Civil  Bill 
ejectment  as  such  administrator ;  and  where 
the  question  submitted  for  the  opinion  of  the 
Court  was  whether  the  plaintiff,  as  administrator 
of  K.,  or  as  such  receiver,  was  entitled  to  a 
decree  for  the  entire  or  any  part  of  said  hold- 
ing : — Held,  that,  upon  the  findings,  the  char- 
acter of  the  possession  of  the  defendants  was 
inconsistent  with  any  fiduciary  relation  towards 
the  estate  of  the  deceased,  and  that  the  .Judge 
was  therefore  right  in  affirming  the  dismiss. 
Mulhern  v.  Dorian   (17  I.  L.  T.  R.  74)  distin- 
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guished.  Rankin  v.  M' Murlry  (24  L.  R.  I.  290) 
discussed.     MacCormach  v.  Courtnay 

Q.  B.,  [1895]  2  I.  B.  97;  28  I.  L.  T.  B.  66 

38.  — —  Next-of-kin  (remaining  in  possession 
without  administration) — Equitable  tenants  in 
common.']  Next-of-kin  who  remain  in  pos- 
session after  the  death  intestate  of  an  owner  of 
a  chattel  real  for  the  period  prescribed  by  the 
Statute  of  Limitations  aoquirK  legal  estates  as 
tenants  in  common.     Martin  v.  Kearney 

Cir.  Cas.,  Palles,  C.B.,  36  I.  L.  T.  B.  117 ; 
2  N.  I.  J.  B.  195 

39.  • Next-of-kin  remaining  in  possession 

for  statutory  period — Tenancy  in  common.']  The 
next-of-kin  who  have  remained  in  possession, 
and  in  whose  favour  the  Statute  of  Limitations 
has  run,  become  entitled  as  tenants  in  common 
and  not  as  joint  tenants.  Martin  v.  Kearney 
(361.  L.  T.  R.  117) followed.  Coylev.  M'  Fadden 
(35  I.  L.  T.  R.  95)  not  followed.  Morteshed  v. 
Morteshed 

Cir.  Cas.,  Kenny,  J.,  36  I.  L.  T.  B.  142 

40. Non-adverse  possession  —  Character 

of  occupation.]  The  owner  of  a  house  allowed 
his  sisters  to  reside  therein,  and  contributed  to 
their  support.  He  paid  the  rent  and  taxes,  and 
executed  all  necessary  repairs  : — Held,  that  the 
occupation  was  in  the  character  of  guests  and 
not  of  tenants  at  will,  and  that  the  Statute  of 
Limitations  did  not  run  as  against  the  owner. 
Peahin  v.  Peakin  Ex.,  [1895]  2  I.  R.  359  ; 
29  I.  L.  T.  B.  38 

41. Non-performance    of   condition   in 

will — User  of  land.]  A  testator  by  his  will  left 
a  farm  and  stock  to  iS.,  ordering  by  the  will 
that  T.,  a,  dairyman  upon  portion  of  the  lands, 
should  be  allowed  on  the  lands,  and  supplied 
with  dairy  cattle  at  a  low  rate.  The  proceeds 
were  to  go  to  testator's  two  sisters,  who  were 
legatees  under  the  will.  Testator  died  in  1884, 
and  the  dairyman  never  paid  anything  to  the 
defendant  S.: — Held,  the  Statute  of  Limitations 
did  not  prevent  S.  being  liable  to  plaintiffs. 
A  decree  for  £150  was  given  and  an  occupation 
rent  fixed.     Biordan  v.  Shea 

Cir.  Cas.,  Murphy,  J.,    31  I.  L.  T.  392 

42. Order  for  sale — Conditional  order — 

Date  from  which  operation  of  statute  is  suspended — 
Practice,  Land  Judge.  ]  The  order  for  sale  which 
prevents  the  operation  of  the  Statute  of  Limita- 
tions in  respect  of  an  estate  in  the  Land  Judge's 
Court  (within  the  rule  laid  down  in  Colclough's 
Estate,  8  I.  C.  R.  330)  is  the  absolute  order,  and 
not  the  conditional  order.  In  re  Smith's  Estate  : 
Whitestone  and  Harrison,  Petitioners  (No.  2) 
Ross,  J.,  [1905]  1 1.  R.  460;  39  I.  L.  T.  R.  233 

43. Part  payment — Disputed  question  of 

fact — Originating  summons — Order  LV.,  r.  7 — 
Practice.]  Certain  lands  were  subject  to  a 
mortgage.  Since  1884  no  money  was  paid  by 
the  mortgagor  in  respect  of  the  interest  thereon, 
but  the  mortgagee,  who  was  a  sister  of  the  mort- 
gagor, alleged  that  bags  of  potatoes  were  sent 
every  year  by  the  mortgagor  to  her  as  mortgagee 
in  lieu  of  payment  of  interest.  The  mortgagor 
alleged  that  they  were  sent  merely  as  presents. 
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The  mortgagor  died  in  1905,  and  his  executrix, 
in  the  schedule  of  assets,  set  out  the  mortgage  as 
asubsistingincumbranoe.  A  summons  was  taken 
out,  under  Order  LV.,  r.  7,  by  the  personal 
representatives  of  the  mortgagee,  for  an  order 
declaring  the  mortgage  well  charged,  and  for  a 
sale  ;  and  several  conflicting  affidavits  were 
filed: — Held  (1),  that  the  present  proceeding, 
being  in  the  nature  of  an  action  for  foreclosure, 
was  not  a  proceeding  to  recover  a  sum  of  money 
charged  on  land,  but  to  recover  the  land  itself, 
and  that,  consequently,  the  title  of  the  mortgagee 
after  the  expiration  of  the  statutory  period  could 
not  be  revived  by  a  subsequent  acknowledgment, 
and  (2)  that  the  question  whether  the  potatoes 
were  sent  in  lieu  of  interest  upon  the  mortgage 
debt,  o  r  as  presents,  involved  a  disputed  question 
of  fact,  or  of  inference  from  facts;  which  was  not 
to  be  decided  upon  a  summons  of  this  kind. 
Beamish  v.  Whitney 

Barton,  J.,  [1908]  1  I.  B.  38 

44.  Part    payment — Mortgage— Payment 

hy  Landed  Estate-i-  Court,  i  T.  S.  I.,  owner  as 
tenant-for-iife  of  lands,  filed  a  petition  in  the 
Ijanded  Estates  Court  for  the  sale  of  the  lands, 
excluding  the  mines  and  minerals.  His  costs  in 
the  petition  matter  amounted  to  £197  12s.  On 
the  15th  August,  188t,  he  mortgaged  the  lands, 
including  the  mines  and  minerals,  to  his  solicitors, 
to  secure  the  sum  of  £.300,  including  the  said 
sum  of  £197  12s.,  which  was  expressly  mentioned 
in  the  schedule  to  the  mortgage.  Subsequently 
A.  S.  I.,  the  owner's  brother,  filed  a  peti- 
tion as  incumbrancer  for  the  sale  of  the  same 
lands,  anu,  the  two  matters  having  been  consoli- 
dated, A.  S.  I.  obtained  carriage,  and  the  lands 
were  sold.  The  mortgage  for  £300  did  not 
appear  on  the  schedule  of  incumbrances,  as  the 
purchase-moneys  were  insufficient  to  reach  it. 
By  consent  of  the  prior  incumbrancers,  and  no- 
person  objecting,  the  sum  of  f  197  12s.,  beii^  the 
costs  of  the  first  petition,  was,  in  accordance  with 
the  practice  of  the  Court,  placed  in  priority  to  the 
incumbrances,  and  paid  on  allocation  on  the  20th 
August,  1897.  Tn  1901  A.  S.  I.  filed  a  petition 
for  the  sale  of  the  mines  of  coal  and  clay  under 
the  same  lands.  On  the  settlement  of  the 
schedule  of  incumbrances  : — Held,  that  the  pay- 
ment of  20th  August,  1897,  was  a  payment  by 
the  mortgagor  of  part  of  the  principal  money  of 
the  mortgage  within  the  meaning  of  section  8 
of  the  Real  Property  Limitation  Act,  1874 
(37  &  .18  Vict.,  c.  57),  so  as  to  keep  the  mortgage 
debt  alive.  In  re  Irwin's  Estate ;  Irwin.. 
Petitioner  Boss,  J.,  [1907]  1  I.  B.  357 

45. Rent  accrued  after  extinction  of  title 

to  tenancy— 3  &  4  Wm.  IV.,  c  27,  ss.  3,  34— 
37  cfc  38  Vict.  c.  37,  s.  1—23  &  24  Vicl.,  c.  154, 
s.  14.]  A.  became  owner  by  assignment  in 
1900  of  a  tenancy  from  year  to  year,  and  paid 
the  rent  due  to  his  landlord  until  his  death  in 
1914.  During  the  whole  of  that  period  he 
had  allowed  B.  to  remain  in  possession  of  the 
premises  without  paying  any  rent  or  giving 
any  acknowledgment  of  .A.'s  title.  The  land- 
lord having  made  a  claim  in.  the  administration 
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of  A.'s  estate  for  rent  accrued  due  subsequent 
to  his  death  : — Held,  1  (by  the  Court  of  Appeal, 
reversing  the  decision  of  O'Connor,  M.R.,  on  this 
point),  that  the  landlord  was  not  entitled  to 
recover  any  rent  which  accrued  after  A  .'s  interest 
had  been  destroyed  by  force  of  the  Statutes  of 
Limitations ;  2  (by  O'Connor,  M.R.,  and  the 
Court  of  Appeal),  that  the  tenancy  did  not  form 
a  part  of  A.'s  assets.  Field,  deceased  ;  Fields  v. 
FieU  App.,  [1918]  1  I.  R.  140, 145 

46.  Rentoharge — Advance  by  Land  Com 

mission  to  enable  tenant  to  purchase  holding — 
Latid    Law  (Ireland)  Act,   1881,  s.  24  (1)  (o), 
s.   28 — Purchase  of  Land  (Ireland)  Acts,   1885 
to   1891 — Sale  carried  out  by  conveyance.']       A 
perpetual  annuity  of  £300  a  year  was  charged 
on  certain  lands,  but  no  payment  on  foot  thereof 
was  made  after  the  3rd  May,  1881.       On  the 
18th  December,  1888,  an  originating  statement, 
under  Rule  2   of  the  Rules  under  the  Land 
Purchase  (Ireland)  Acts  (of  the  fith  December, 
1887),  was  lodged  by  the  owner  of  the  lands  for 
the  purpose  of  selling  to  the  tenants,  but  in  the 
schedule  of  incumbrances  annexed  to  the  state- 
ment no  reference  was  made  to  the  annuity. 
Agreements  for  sale  of  portions  of  the  lands  were 
subsequently  lodged,  which  stated  that  it  was 
proposed  to  carry  out  the  sales  by  means  of 
conveyances,  and  the  applications  for  advances 
were  sanctioned  in  1889.     On  the  10th  Septem- 
ber, 1894,  the  orders  sanctioning  the  advances 
were  rescinded,  and  the  applications  for  advances 
under  the  aforesaid  agreements  were  dismissed, 
and  fresh  agreements,  which  had  been  entered 
into  under  the  Purchase  of  Land  (Ireland)  Act, 
1891,  applying  for  advances  of  the  same  nominal 
amount  in  Guaranteed  Land  Stock  as  had  been 
previously  sanctioned  in  ca»h,  and  proposing  to 
carry  out  the  sales  by  vesting  order,  were  lodged. 
On  the  10th  September,  1894,  orders  were  made 
sanctioning  the   several   advances   applied  for. 
In  the  final  schedule  of  incumbrances  no  mention 
was  made  of  the  annuity  of  £300  a  year,  and  the 
annuitant  having  filed  an  objection : — Held  (1), 
that   the   original   proceedings   for   sale    which 
commenced  on  the  18th  December,   1888,  ter- 
minated with  the  order  of  the  10th  September, 
1894,   and  that  the  fresh  agreements  and  the 
orders  sanctioning  advances  under  them,  dated 
the   10th  September,   1894,  were  separate  and 
distinct ;    (2)  that  the  principle  of  In  re  Col- 
clough's  Estate  (8  I.  C.  R.  330)  and  In  re  Nixon's 
Estate  (I.  R.  9  Eq.  7)  is  not  applicable  to   sals 
by  the  Land  Commission  under  the  Purchase 
of  Land  (Ireland)  Acts,  188.')  to  1891,  where  the 
sale  is  proposed  to  be  carried  out  by  conveyance  ; 
and  that  consequently  the  claim  to  the  annuity 
was  barred  by  the  Statute  of  Limitations.     In 
re  Bateson's  Estate 

L.  C,  [1895]  2  I.  R.  559  ; 
29  I.  L.  T.  R.  90  ;  App.,  [1896]  2  I.  R.  171 

47.  Reversionary  interest  —  Mortgagee — 

Mortgagor  life  tenant.]  A.  and  B.  mortgaged 
lands  to  X.,  in  1877.  A.  and  B.  were  at  the  time 
of  the  mortgage  entitled  under  the  will  of  a 
testator  to  two  undivided  thirds  of  said  lands 
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during  life,  or  until  marriage,  with  an  ultimate 
contingent  remainder  in  fee.  On  the  marriage 
of  A.  and  B.,  the  life  estates  to  which  they  were 
entitled  as  joint  tenants  with  G.  in  the  lands 
determined,  and  0.  took  a  life  estate  in  the  whole 
of  the  lands.  C  died  in  1894,  whereupon  A.  and 
B.  became  entitled  in  reversion  to  the  lands,  in 
the  events  that  had  happened,  as  tenants  in 
common.  No  interest  was  paid  on  the  mortgage 
or  acknowledgment  made  since  1886.  In  1901 
the  representative  of  the  assignee  of  X.  claimed 
payment  of  the  mortgage  money : — Heid,  that 
as  regards  the  remedy  against  the  lands,  the 
Statute  of  Limitations  did  not  commence  to  run 
against  the  owner  of  the  mortgage  of  1877,  until 
1894,  when  the  reversionary  estate  in  the  lands 
came  into  possession  of  A,  and  B.  Blake  v. 
Bracken  M.  R.,  1  N.  I.  J.  R.  248 

48. Tenancy  at  will— Determination  of— 

Real  Property  Limitation  Act,  1833  (3  ofc  4  Wm. 
IV.,  0.  37),  s.  7.]  A  tenancy  at  will  may  be  im- 
plied where  a  person  enters  into  and  remains  in 
occupation  of  lands  and  the  enjoyment  of  profits 
by  arrangement  with  the  owner,  without  pay- 
ment of  rent,  and  not  as  agent,  or  under  any 
express  contract  of  tenancy.  If  the  owner  visits 
the  lands  in  the  character  of  owner,  and  exercises 
rights  of  ownership  animo  possidendi,  such  visits 
may  prevent  the  Statute  of  limitations  from 
running  in  favour  of  the  tenant  at  wiU.  A.,  being 
absolutely  entitled  to  lands  subject  to  a  jointure 
payable  to  his  mother,  by  deed  executed  in  the 
year,  1897,  and  duly  registered,  conveyed  the 
lands  to  his  mother  ;  but,  by  her  permission,  he 
continued  to  reside  on  the  lands.  He  paid  his 
mother  her  jointure  by  instalments,  and  was 
never  asked  to  account  for  the  surplus  profits. 
His  mother  paid  him  periodical  visits,  lasting  for 
several  weeks  at  a  time.  On  these  occasions  she 
assumed  the  character  of  owner,  gave  directions 
as  to  household  and  family  arrangements,  and 
was  addressed  and  treated  as  "  the  mistress." — 
Held,  that  A.  occupied  the  lands  as  tenant  at  will 
to  his  mother,  and  that  his  mother's  visits  deter- 
mined the  tenancy  at  will  so  as  to  prevent  the 
Statute  of  Limitations  running  in  favour  of  A. 
Woodhouse  v.  Hooney 

Barton,  J.,  [1915]  1  I.  R.  296 

49. Tenancy  from  year  to  year — Adverse 

possession — Possession  of  executor  named  in,  but 
not  proving,  will — Possession  of  widow  of  testa- 
tor— Executor  de  son  tort — Trustee.']  D.  M. 
died  in  1873,  having  by  his  will  appointed  i. 
and  T.  his  executors,  and  thereby  bequeathing 
his  farm  of  140  acres,  held  from  year  to  year,  to 
his  widow  M.  M.,  and  bequeathing  certain 
legacies  charged  thereon.  Neither  executor 
proved.  M.  M.  went  into  possession,  managed 
the  farm,  supported  her  family,  and  paid  off 
some  of  the  legacies.  In  May,  1880,  M.  M.  (by 
an  arrangement  with  X.,  and  with  the  landlord's 
consent)  surrendered  the  farm  to  the  landlord, 
and  was  thereupon  reinstated  as  tenant  of  por 
tion  (60  acres),  while  the  remainder  was  let  t,o 
X.,  as  tenant  from  year  to  year.  In  1887, 
H.  M.,  a  legatee,  obtained  letters  of  administra- 
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tion  {X,  and  his  co-exeoutor  beiBg  cited,  but 
not  appearing),  and  now,  by  writ  dated  the  29th 
January,  1892,  brought  ejectment  on  title 
against  M.  M.  and  X.  X.  defended,  pleading 
the  Statute  of  limitations.  On  new  trial 
motion  : — HeM,  that  M.  M.,  having  entered 
under  the  will  to  carry  out  its  intentions,  could 
not  rely  upon  the  statute  ;  and  that,  therefore, 
X.  could  not  rely  upon  any  portion  of  M.  M.'s 
possession  to  assist  his  title.  Per  Holmes  and 
Gibson,  JJ.,  that  X.  being  the  executor  named 
in,  though  he  did  not  prove,  the  will,  could  not 
rely  upon  his  own  possession  as  a  defence  imder 
the  statute.     Molony  v.  Molony 

Q.  B.,  [1894]  2  I.  R.  1 

50.  Tithe  renteharge — Discontinuance  of 

receipt — Suiseijuent  receipt  from  person  not  liible 
— 3  <fc  4  Wm.  IV.,  c.  27,  s.  3—37  <fc  38  Vict.,  c.  57, 
■!.  1.]  A  tithe  renteharge  was  not  paid  for  a 
period  of  three  and  a  half  years  from  1886.  At 
the  end  of  that  time  the  owner."!  of  the  tithe  rent- 
charge,  acting  upon  false  information,  innocently 
given,  applied  to  the  agent  of  a  third  party,  who 
had  not  then,  or  never  had,  any  estate  or 
interest  in  the  lands  liable  thereto,  and  who 
was  not  in  privity  in  any  way  with  the  owners 
thereof,  and  received  from  him  the  arrears 
and  aU  subsequent  gales  as  they  accrued  due  : — 
Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  Wylie,  J.)  that  there  had  not  been 
a  discontinuance  of  receipt  within  the  meaning 
of  section  3  of  3  &  4  Wm.  IV.,  c.  27.  In  re 
Winter's  Estate 

Wylle,  J.,  App.,  [1908]  1  I.  R.  529,  535 ; 
42  I.  L.  T.  R.  150,  188 

51.  Unexecuted  decree  for  possession — 

County  Court — Civil  Bill  ejectment  on  title — 
Estoppel — Civil  Bill  Courts  {Ireland)  Act,  1851 
(14  A  15  Vict.,  c.  57),  ss.  76,  96,  139,  144— 
Real  Property  Limitation  Act,  1874  (37  *  38 
Vict.,  c.  57),  ss.  2,  3.]  An  unexecuted  decree  for 
possession  obtained  in  a  Civil  Bill  ejectment  on 
the  title  is  not  a  declaration  of  the  plaintiff's 
title,  nor  does  it  give  him  a  new  title,  or  amount 
to  an  acknowledgment  by  the  defendant  of  the 
plaintiff's  title,  or  operate  as  an  estoppel,  so  as 
to  prevent  the  Statute  of  Limitations  from  nm- 
ning  in  favour  of  a  defendant  in  actual  occupation 
of  the  land.     Derkam  v.  Doyle 

K.  B.,  App.,  [1914]  2  I.  R.  135  ; 
47  I.  L.  T.  R.  292  ;  48  I.  L.  T.  R.  128 

52.  Vesting  order — Mortgage — Arrears  of 

interests— Purchase  of  Land  (Ireland)  Acts,  1885 
to  1891.]  A  vesting  order  made  by  the  Land 
Commission  under  the  Purchase  of  Land 
(Ireland)  Acta,  1885  to  1891,  stop?  the  Statute 
of  Limitations  running,  as  from  its  date,  in 
favour  of  all  persons  having  charges  on  the 
lands  in  respect  of  which  the  vesting  order  is 
made.  Arrears  of  interest  directed  to  be  paid 
on  a  mortgage  for  six  years  next  preceding  the 
making  of  vesting  orders  affecting  the  lands 
subject  to  the  mortgage.  In  re  Smithwich's 
Estate  L.  C,  [1896]  2  I.  R.  401 
Bailiff  for  infant — Possession  of 

[1907]  1  I.  R.  393 ;  41  I.  L.  T.  R.  182 
See  Infant. 
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Constructive  payment  of  interest  on  charge 

[1911]  1  I.  R.  453 

See  Limitations,  Statute  of — Realty.  17. 
1  N.  I.  J.  R.  35 

See  Land  Judges'  Court — Practice.    1. 

LIMITATIONS,  STATUTE  OF— TRUSTS. 

1. Administration — Chattd  real — Next- 
of-kin  of  intestate  out  of  poisession  for  m,ore  than 
twelve  years,  but  less  than  twenty  years  next  before 
administration  decree — 23  <fc  24  Vict,,  c.  38,  s. 
13 — JReal  Property  Limitation  Act,  1874  (37  <fc 
38  Vict.,  c.  57),  s.  1.]  P.  B.  died  intestate  on  8th 
August,  1901,  leaving  a  widow  and  seven  children 
him  surviving.  A  grant  of  administration  to 
hiTn  was  taken  out  by  the  widow  in  the  following 
year.  The  assets  of  the  deceased  consisted  of  a 
house  and  farms  of  chattel  real  tenure.  The 
widow  and  five  of  the  children  remained  in  pos- 
session of  them  from  the  date  of  the  intestate's 
death.  L.  B.  and  M.  B.,  two  other  children  of 
intestate,  had  left  the  home,  and  had  been  out  of 
possession  for  more  than  twelve  years,  but  less 
than  twenty  prior  to  1916.  One  of  the  five 
children  issued  'an  Equity  CSvil  Bill  for  adminis- 
tration on  the  23rd  May,  1916,  and  the  usual 
piimary  decree  was  made  on  the  28th  October, 
1916.  Notice  of  this  decree  was  duly  served  on 
all  the  parties  interested,  including  L.  B.  and  M. 
B.  The  Clerk  of  the  Crown  and  Peace,  by  his 
certificate,  found  that  the  persons  entitled  were 
the  widow  and  five  children  in  possession,  but 
ihat  the  title  of  the  remaining  two  was  .statute- 
barred.  The  certificate  was  duly  confirmed. 
A  claim  to  have  it  varied  by  admitting  L.B.  and 
M.  B.  as  next-of-kin  was  disallowed  by  the 
County  Court  Judge  of  Westmeath.  Madden,  J., 
at  the  ^ipring  Assizes,  1917,  sitting  to  hear  appeals 
from  the  County  Court  Judge,  stated  a  case  for 
the  Court  of  Appeal  under  section  8  of  the  Countj' 
Court  Appeals  (Ireland)  Act,  1889,  upon  the 
question  whether  L.  B.  and  M.  B.  in  the  above 
circumstances  were  entitled  to  a  distributive 
share  of  the  chattels  real. — Held,  that  L.  B.  and 
M.B.  were  so  entitled,  that  the  certificate  should 
be  amended  accordingly,  inasmuch  as  the  ad- 
ministratrix held  the  outstanding  personal  estate 
in  trust  for  all  those  entitled,  and  not  merely  for 
those  in  possession.  Bermingham  v.  Bermingham 
App.,  [1918]  1  I.  R.  436 

2. Breach  ol  trust — Legacy — Statute  of 

Limitations — Real  Property  Limitation  Act,  1874, 
s.  8 — Accruer  of  right — Life  interest — Payment  of 
capitalized  sum  to  life  tenant — Acceleration  of 
interest  in  remninder.]  W.  L.,  who  was  pos- 
sessed of,  amongst  other  property,  certain  shares 
in  the  Munster  Bank,  then  a  flourishing  institu- 
tion, died  in  1867,  leaving  a  widow  and  three 
children,  including  the  plaintiff.  By  his  will  he 
bequeathed  to  his  three  children,  who  were  then 
minors,  all  his  real  and  personal  property  in  equal 
shares,  and  directed  that  his  wife  should  get,  for 
her  support,  one  fourth  part  of  the  rents  of 
houses,  of  dividends  of  the  said  Munster  Bank 
shares,  and  of  the  Kinsale  Gas  Company,  Ltd., 
and  of  the  interest  of  any  money  he  might  be 
possessed  of.    J.  H.,  the  sole  executor,  proved 
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the  will,  and  died  in  1873,  and  the  adminiatration 
of  the  estate  was  undertaken    by  one   of  his 
executors,  T.  C.    In  1870  and  1873,  respectively 
J.  H.  and  T.  C,  in  breach  of  trust,  but  in  good 
faith,  applied  portion  of  the  testator's  assets  in 
the  purchase  of  further  shares  in  the  Munster 
Bank,  which  subsequently  failed,  and  T.  C.  was 
compelled  to  pay  a  call  of  £190  in  respect  of  the 
purchased  shares,  the  value  of  which  was  lost. 
In  1885  an  arrangement  was  entered  into  be- 
tween the  widow  and  the  three  children,  with  a 
view  to  dividing  the  then  subsisting  assets  be- 
tween them,  and  transfers  of  the  bank  shares  were 
prepared  and  signed,  but  not  registered,  the 
arrangement    being    postponed    owing    to    a 
direction  in  testator's  will,  that  the  rights  of 
J.  A.  I.'.,  one  of  the  children,  should  not  accrue 
in  possession  until  he  attained  the  age  of  twenty- 
five,  which  occurred  in  1890.     In  1890  it  was 
arranged   between   the   widow   and  the   three 
children  that  the  estate  should  be  wound-up. 
The  widow's  life  interest  in  the  testator's  assets 
was  valued  at  £50,  which  was  paid  to  her  as  a 
capital  sum,  and  the  balance  of  the  assets  was 
distributed  between  the  three  children,  each  of 
whom  gave  a  receipt  therefor,  and  released  the 
executor  from  all  claims  in  connection  with  the 
estate.     None  of  the  children  had  then,  as  they 
alleged,  any  knowledge    of    the    unauthorized 
investments  in  the  Munster  Bank  shares.     The 
widow  died  in  1904,  and  T.  G.  in  1905.       The 
present  action  was  instituted  in  1905,  to  ad- 
minister the  real  and  personal  estate  of  W.  L., 
and  sought  to  charge  the  defendants,  as  execu- 
tors of  T.  0.  (who  admitted  assets),  with  the 
price  of  the  shares  which  had  been  purchased  in 
breach  of  trust,  and  the  amount  of  the  calls 
thereon  : — Hdd,   by  the  Court  of  Appeal,   re- 
versing the  judgment  of  the  Master  of  the  Rolls, 
that,  on  the  true  construction  of  the  arrange- 
ment  entered  into  in   1890,   the   widow's   fife 
interest  was  determined,  and  the  title  of  the 
plaintiff  and  of  the  remaining  children  to  the 
entire  assets  accelerated  ;    that  there  was  from 
that  date  a  present  right  of  action  in  respect  of 
the  entire  assets,  including  the  one-fourth  part 
thereof  bequeathed  to  the  testator's  widow  for 
her  life,  and  therefore  the  action  was  barred  by 
the  Statute  of  Limitations.     Russell  v.  Crowley 
M.  R.,  App.,  11907]  1  I.  R.  275,  282 

3. Charity— Rent— Express  trust— 3  <fc  4 

Wm  IV  ,t.  27,  ss.  2,  25,-37  S  38  Vict.,  c.  57, 
ss.  1,  10.]  A  testatrix,  the  predecessor-in  title 
of  the  vendor  in  this  matter,  died  in  1811,  having 
first  made  her  will,  by  which  she  devised  her  real 
estate,  including  lands  in  County  Kildare,  to 
trustees  and  their  heirs,  subject  to  certain 
annuities,  upon  trust  to  permit  G.  D.  to  take  the 
rents  thereof  for  his  life,  with  remainder  upon 
trust  and  to  the  use  of  his  first  and  other  sons 
in  tail  male,  with  remainder  to  his  daughters  in 
tail  general,  with  limitations  over.  The  testa- 
trix, after  devising  certain  annuities,  which  she 
charged  upon  portion  of  her  Kildare  estate, 
directed  her  trustees  to  raise  the  amount  of 
certain  legacies  bequeathed  by  her,  and   also  a 
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sum  of  £3,000  for  the  erection  of  a  mansion-house 
by  a  sale  of  timber  on  portion  of  her  real  estate, 
and  to  levy  any  deficiencies  by  a  sale  or  mortgage 
of  a  competent  part  of  her  other  property,  her 
Kildare  estate  to  be  first  resorted  to  after  the 
sale  of  the  timber.  By  a  codicil  to  her  will  the 
testatrix  directed  that  all  her  yearly  subscrip- 
tions to  the  Ross  and  Waterford  charities  should 
be  for  ever  contmued,  the  Waterford  charities 
(which  comprised  those  in  question  in  the 
present  case)  to  be  paid  out  ot  the  part  of  her 
estate  bequeathed  to  the  W.'s  (i.e.,  the  Kildare 
estate);  and,  by  a  further  codicil,  she  directed 
that  her  Stokestown  estate  should  for  ever  con- 
tinue her  subscriptions  to  the  several  Ross 
charitable  institutions,  and  that  the  like  sub- 
scriptions "  be  for  ever  paid  out  of  my  County 
Kildare  [sic]  to  my  several  Waterford  charitable 
institutions."  By  a  report  of  a  Master  in 
Chancery,  made  in  a  suit  to  administer  the  estate 
of  the  testatrix,  her  subscriptions  to  the  Water- 
ford charities,  being  certain  annual  payments 
formerly  made  by  the  testatrix  to  charitable 
institutions  in  Waterford,  amounting  in  all  to 
£14  4  s.  10  Jd.  yearly,  were  ascertained  and 
declared  to  be  perpetual  charges  on  the  said 
lands  of  Kildare.  A  sale  of  the  said  lands  having 
been  effected,  under  the  provisions  of  the  Irish 
Land  Act,  1903,  a  question  arose  on  allocation 
of  the  purchase-money  as  to  the  existence  of 
three  of  the  charges,  no  payments  on  account  of 
them  having  been  made  for  more  than  twenty- 
five  years  prior  to  the  date  of  the  agreement  for 
sale  -.—Held,  by  the  Court  of  Appeal  (reversing 
the  decision  of  Wylie,  J.),  that  the  charges  were 
barred  by  the  Statutes  of  Limitations.  (Section 
2  of  the  Real  Property  Limitations  Act,  1833, 
as  amended  by  section  1  of  the  Real  Property 
Limitation  Act,  1874).  The  Commissioners  of 
Charitable  Donations  and  Bequests  v.  Wtjbrants 
(2  J.  &  Lat.  182)  not  followed.  Hughes  v.  Coles 
(27  Ch.  T).  231)  disapproved  of.  In  re  Drake's 
Estate         Wylle,  J.,  App.,  [1909]  1 1.  R.  136, 140 

4. Charity — Rent — Express  trust — 3  <fc  4 

Wm.  IV.,  c.  27,  ss.  2,  25—37  cfc  38  Vict.,  c.  57, 
ss.  1,  10.]  A  testator  devised  all  his  real  estate 
to  two  trustees  and  their  heirs,  to  the  use  of  the 
trustees  for  a  term  of  years,  and  subject  thereto  ; 
upon  trust,  after  testator's  death,  to  convey  said 
real  estate  to  the  use  of  his  brother  for  life,  with 
remainders  over,  and  directed  his  trustees, 
previously  to  or  by  the  settlement  in  his  will 
directed,  to  charge  a  competent  part  of  his  said 
estate,  called  the  D.  estate,  with  the  perpetual 
payment  to  the  poor  of  five  specified  parishes  of 
a  clear  annual  sum  of  an  amount  to  be  ascer- 
tained as  in  his  will  directed,  but  not  less  than 
£22,  such  annual  sum  to  be  annually  distributed 
by  the  possessor  of.  the  D.  estate  for  the  time  being 
for  the  benefit  of  the  poor  of  the  said  parishes  in 
such  manner  as  such  possessor  should  think  fit. 
The  trustees,  in  pursuance  and  performance  of 
the  trust  reposed  in  them,  by  a  settlement,  duly 
conveyed  the  lands  to  the  uses  directed  by  the 
will,  subject,  as  to  the  mansion-house  of  D.  and 
the  park  and  demesne  lands,  to  the  perpetual 
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payment  of  the  said  annuity,  as  by  the  will 
directed.  No  payment  had  been  made  in  respect 
of  this  annuity  for  over  forty  years,  and  there 
was  no  evidence  that  any  payment  had  ever 
been  made  in  respect  of  it : — Held,  that  the 
annuity  was  secured  by  an  express  trust,  within 
the  meaning  of  section  25  of  3  <fc  4  Wm.  IV., 
c.  27,  and  was  not  barred ;  but  that  all  past 
gales  of  the  annuity  were  barred  by  section  10  of 
37  &  38Vict.,c.57.  i»  re  Drake's  ^stoie  ([1909] 
1  I.  R.  136)  distinguished.  Hiighes  v.  Coles  (27 
Ch.  D.  231)  followed.  In  re  Earl  De  MontaU's 
Estate  Wylie,  J.,  [1909]  1  I.  R.  390 

[And  see  Boyce's  Estate,  ib.,  p.  138,  note.] 

5. Residue  held  by  executor  for  wrong 

party — Executor  not  express  trustee  for  next-of-kin 
— Title  of  next-of-kin  barred  by  Statute  of  Limita- 
tions.l  A  testator,whodiedin  1872,  devised  and 
bequeathed  his  freehold  and  leasehold  property 
to  his  daughter  B.,  and,  in  the  event  (which 
happened)  of  her  dying  unmarried,  to  his 
daughter  C,  absolutely.  The  gift  was  adeemed 
by  the  sale  of  the  property  in  the  lifetime  of  the 
testator.  The  purchase-money  was  invested  by 
the  testator  in  certain  shares,  which  were  held 
by  him  at  the  date  of  his  death.  The  will  con- 
tained no  residuary  bequest.  The  executors 
treated  the  shares  as  held  on  the  same  trusts  as 
the  lands,  and  paid  the  dividends  to  B.,  and  after 
her  death  to  D.,  the  husband  of  C,  who  survived 
her.  On  the  death  of  D.,  in  1906,  his  daughter 
E. ,  who  was  personal  representative  of  her  father 
and  mother,  applied  to  the  executor  of  the  sur- 
viving executor  to  transfer  the  shares,  which  the 
executor  declined  to  do,  as  he  was  advised  that 
a  question  arose  as  to  who  was  entitled.  By 
consent  the  shares  were  sold,  and  the  proceeds 
lodged  in  Court  by  the  executor : — Held,  that 
the  executors  were  not  express  trustees  of  the 
shares  for  the  next-of-kin  ;  that  the  title  of  the 
next-of-kin  to  the  shares  was  barred  by  statute  ; 
and  that  E.  -was  entitled  to  the  fund.  In  re  Lacy 
([1899)  2  Ch.  149)  foUowed.  In  re  M  Causland's 
Trusts  Kenny,  J.  (for  M.  R.),  [1908]  1 1.  R.  327 

6.  Infant  ^ — Bailiff — Devisee   of  lands 

charged  with  legacy  for — Possession — Land  pur- 
chase— Effect  of  order  attaching  claims.']  S.  C, 
by  his  will,  bequeathed  certain  lands  to  J.  C. 
charged  with  a  legacy  of  £100  for  W.  P.  On  the 
death  of  B.  C.  in  1875,  J.  G.  took  out  probate, 
and  at  the  same  time  entered  into  possession 
of  the  lands,  but  paid  nothing  on  foot  of  the 
legacy,  and  did  not  give  notice  of  it  to  W.  P., 
who  at  the  time  was  an  infant.  J.  C.  remained 
in  possession  up  to  the  time  of  his  death  in 
January,  1898.  The  lands  were  subsequently 
sold  under  the  Land  Purchase  Acts,  and  the 
order  attaching  claims  was  made  in  August, 
1909.  W.  P.,  who,  on  attaining  age,  had  gone 
abroad,  but  had  subsequently  returned,  first 
becajne  aware  of  the  legacy  when  the  final  notice 
to  claimants  was  served  on  him  in  1910,  and 
thereupon  claimed  to  be  placed  on  the  final 
schedule  in  respect  of  the  legacy  ■ — Held  (a),  that 
the  possession  of  J.  0.  was  that  of  bailiff  for  the 
infant,  that  the  fact  of  the  latter  having  gone 


LIMITATIONS,  STATUTE  OF— TRUSTS— com. 

abroad  while  in  ignorance  of  his  rights  could  not 
alter  the  character  of  the  possession,  and, 
accordingly,  that  the  statute  did  not  begin  to  run 
until  the  death  of  J.  C. ;  and  (6)  that  the  order 
attaching  claims  to  the  purchase-money  stopped 
the  statute  from  running,  and  as  twelve  years 
from  January,  1898,  had  not  then  elapsed  the 
legatee  was  entitled  to  be  paid.  Ee  Codd  and 
Pettitt  L.  C,  44  I.  L.  T.  R.  193 

7. Infant — BaiUil — Possession — Guardian 

— Marriage — Change  of  possession — Evidence  of 
■ — Statutes  of  Limitations — Vendor  andpurchaser.} 
P.  C,  the  owner  of  a  farm  held  under  a  yearly 
tenancy,  died  intestate  in  1864,  leaving  a  widow 
and  four  children,  minors,  in  possession.  In  1866 
the  widow  married  T.  M.,  who  was  accepted  as 
tenant  of  the  farm  by  the  landlord.  No  adminis- 
tration was  ever  taken  out  to  P.  C.  All  the 
children  of  P.  C.  left  the  farm  prior  to  1883  ; 
none  of  them  ever  returned,  or  asserted  a  claim  to 
a  share  in  P.  C.'s  assets,  and  no  acknowledgment 
of  title  was  ever  made  to  any  of  them  from  the 
time  they  left.  T.  M.  died  in  1901.  having  be- 
queathed the  farm  to  his  widow  for  life,  and  after 
her  death  to  his  son,  the  vendor.  In  1902  the 
widow  assigned  the  farm  to  the  vendor  freed  from 
her  life  estate,  and  in  1907  the  vendor  entered 
into  a  contract  for  sale  of  the  farm  to  the  pur- 
chaser who  required  the  interests  of  the  children 
of  P.  C.  to  be  accounted  for.  This  the  vendor 
refused  to  do  : — Held,  on  the  hearing  of  a  vendor 
and  purchaser's  summons,  that  although  the 
widow  of  P.  C ,  and  subsequently  T.  M. ,  entered 
into  possession  of  the  farm,  as  to  two -thirds 
thereof,  as  bailiffs  for  the  minor  children,  their 
position  as  such  was  changed  by  the  departure 
of  the  children  without  making  any  claims  to 
their  shares  ;  that  the  Statutes  of  Limitations 
began  to  run  against  each  child  who  left  the 
farm  on  his  or  her  attaining  twenty-one  years 
of  age ;  and  that,  on  proof  that  no  claim  had 
ever  been  made  by,  or  acknowledgment  given 
to,  any  of  the  children,  a  good  title  would  be 
shown.  In  re  Maguire  and  M'  Clelland's  Contract 
App.,  [1907]  1  I.  R.  393;  41 1.  L.  T.  R.  95, 182 
8.  Infant — Bailiff  —  Mortgagee  in  pos- 
session —  Express  trust  —  Mistake  of  law  — 
Mortgagee  of  tenant-for-life  overholding — Account 
of  rents  and  profits  — ■  Plea  of  compromise 
and  plene  computauit.']  Defendant  was  entitled, 
under  the  will  of  her  father  F.,  to  a  par- 
amount equitable  charge  upon  lands 
devised  to  her  brother,  who  by  two  legal 
mortgages  mortgaged  some  of  the  lands,  which 
were  subject  to  the  charge,  to  defendant  to  secure 
money  due  to  her.  In  1895,  by  agreement  with 
her  brothers,  defendant  enteredinto  possession  of 
the  lands  for  the  purpose  of  paying  herself  arrears 
of  interest  and  current  interest  on  the  paramount 
charge  and  on  the  two  mortgages.  She  appUed 
the  rents  and  profits  in  payment  of  the  interest  on 
the  charge,  which  was  always  paid  in  full,  and  the 
surplus  rents  and  profits  towards  paying  the  in- 
terest on  the  two  mortgages,  for  which  purpose 
they  were  not  sufficient.  In  1904  the  surviving 
brother  died.     All  the  parties  believed  that  the 
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brothers  had  been  seised  in  fee  of  the  mortgaged 
lands,  and  as  the  interest  on  the  mortgages  was 
largely  in  arrear  the  defendant  was  allowed  to 
continueiu  possession  underthat  mistaken  belief 
until  June,  1914,  when  it  was  discovered  that  the 
defendant's  brothers  had  been  entitled  for  life 
only,  and  that  the  plaintiff,  who  was  defendant's 
nephew,  under  F.'s  will,  had  been  entitled  in  fee 
inremaindersince  1904.     In  1904  plaintiff  was  an 
infant ;  but  defendant  was  not  his  guardian,  and 
did  not  stand  in  a  fiduciary  relation  towards  him. 
He  came  of  age  in  1908,  eight  years  before  the 
bringing  of  the  action.     When  the  mistake  was 
discovered  defendant  gave  up  possession  of  the 
mortgaged  lands ;    and  vouched  at  the  request 
and  to  the  satisfaction  of  plaintiff's  solicitor  an 
account  showing  an  agreed  balance  due  by  her. 
The  account  was  furnished  and  vouched  on  the 
basis  that  she  was  accountable  for  surplus  rents 
misapplied    during    the    preceding    six    years. 
Plaintiff,  becoming  dissatisfied  with  the  basis 
of  the  account,  now  sought  to  make  defendant 
accountable  for  the  surplus  rents  for  the  preced- 
ing eleven  years  form  1904.     Defendant  pleaded, 
inter  alia,  the  Statutes  of  Limitations,  compro- 
mise,  pZerae  computavit : — Held  (1), that  defendant 
was  accountable  for  the  preceding  six  years  only  ; 
'{2)  that  defendant  was  not  accountable  as  mort- 
gagee or  chargeant  in  possession  in  respect  of  the 
surplus  rents  misapplied ;   and  (3)  that,  in  any 
event,   plaintiff   was   bound   by   the   vouched 
account  showing  an  agreed  balance  due  by  defen- 
dant.    Lockey  v.  Lockey   (Ch.  Prec.  588),  Hide- 
man  V.  Upsall  (4  Ch.  Div.  144),  and   Baxter  v. 
Hazier  {5  Bing.N.C.  288)  discussed  and  applied: 
Forster  v.  Foster   Barton,  J.,  [1918]  1  I.  R.  95 

9. Infant — Mother  entering  as  bailiff — 

Purchaser  with  notice  of  infants  rights — Demand 
of  possession  by  infant  on  attaining  age — Seal 
Property  Limitation  Act,  1874,  s.  3 — Notice — 
yendor  and  purchaser.  ~\  A  person  entering  upon 
an  infant's  estate  with  notice  of  the  infant's 
rights  becomes  his  bailiff.  Quinton  v.  Firth  f I.  B. 
2  Eq.  396)  followed.  A  person  who  by  so  enter- 
ing into  possession  of  an  infant's  estate  makes 
himself  bailiff  of  that  estate,  continues  to  be  such 
bailiff  notwithstanding  the  infant's  coming  of  age 
until  the  relationship  is  dissolved  by  some  other 
■circumstance  or  combination  of  circumstances. 
A  demand  of  possession  by  the  infant  will  be  such 
S.  circumstance,  but,  if  made  within  six  years 
before  action  brought,  it  affords  no  defence  under 
section  3  of  the  Keal  Property  Limitation  Act, 
1874.     MacMahon  v.  Hastings 

M.  R.,  [1913]  1  I.  R.  395 

10. Trusts,    express    or    constructive — 

Receipt  of  trust  fund — Husband  and  wife — Trust 
for  separate  use — Fiduciary  relation — Agency — 
Breach  of  trust — Accounting  parly — Rate  of 
interest  chargeable — Trustee  Act,  1888  (51  cfc  52 
Vict.,  c.  59),  s.  8.]  The  wife  of  0.  was  entitled 
under  the  will  of  her  mother  M.  to  a  life  interest 
for  her  separate  use  in  a  certain  business  and 
trade  assets,  with  remainder  on  her  death  (in  the 
•events  which  happened)  to  the  persons  who 
would  be  beneficially  entitled  to  her  personal 


LIMITATIONS,  STATUTK   OF— TRUSTS -core. 

estate  if  she  had  died  intestate  and  unmarried. 
The  business  and  trade  assets  were  vested  in 
trustees  under  the  will  of  .¥.,  and  with  their 
consent  0.  carried  on  the  business  for  his  wife 
as  manager.  The  wife  died  in  1890.  From 
1890  till  his  death,  in  1899,  0.  remained  in  pos- 
session, and  dealt  with  the  business  and  trade 
assets  as  if  they  were  his  own.  He  had  full 
notice  and  knowledge  of  the  trusts  of  the  will 
of  M.  By  his  own  will  he  left  a  legacy  and  a, 
share  of  the  residue  of  his  estate  to  each  of  the 
persons  who  would  have  been  sole  next-of-kin  of 
his  wife  if  she  had  died  unmarried  and  intestate, 
coupled  with  a  condition  that  each  of  them 
should  execute  a  release  of  all  claims  he  or  she 
might  have  against  the  assets  of  M.  under  the 
provisions  of  her  will : — Held,  that  0.  having 
retained  possession  of  the  business  and  trade 
assets  after  his  wife's  death,  with  full  knowledge 
of  the  trust  attacliing  thereto,  and  having  dealt 
with  the  property  as  if  it  were  his  own,  his  estate 
was  liable  to  the  estate  of  M.  without  regard 
to  lapse  of  time  or  the  Statute  of  limitations. 
Held  also,  that,  in  exercise  of  the  discretion  of 
the  Court,  and  under  the  circumstances  of  the 
case,  four  per  cent,  per  annum  should  be 
allowed  as  the  rate  of  interest  chargeable 
against  the  estate  of  0.  from  his  wife's  death  till 
his  own  death,  in  respect  of  the  amount  invested 
in  or  represented  by  the  furniture  on  the  busi- 
ness premises  and  the  stock-in-trade,  and  debt 
due  to  the  business.     M'Ardle  v.  Gauqhran 

M.  R.,  [1903]  i  I.  R.  106 

LIMITATIONS,  STATUTE  OF. 

48  I.  L.  T.  R.  423 

See  Estoppel.     S. 

Action  by  loan  fund  society  on  promissory. 

note  [1904]  2  I.  R.  18  ; 

37  I.  L.  T.  R.  150 
See  Loan  Fund  Society.    18. 

Action  for  maintenance  of  child 

33  I.  L.  T.  R.  75 
See  Infant — Maintenance    4. 

Application  of — Default  of  appearance  by 

defendant  28  I.  L.  T.  R.  79 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    1. 
Arranging   debtor — Failure   to   pay   com- 
position             [1896]  2  I.  R.  136,  166 
See  Bankruptcy — Arrangement.    34. 

Arrears  of  rent  39  I.  L.  T.  R.  218 

Sea  Rentcharge.      3. 

Burden  of  proof — Land  purchase 

32  I.  L.  T.  R.  143 
See    Land    Purchase    Acts.  —  Superior 
Interest.    37 

Covenant  in  lease — Arrears  of  rent — Fair 

rent  order — Sum  lodged  for  redemption 
[1906]  2  I.  R.  79  ;  40  I.  L.  T.  R.  41 
See  Lanfi  Law  Acts— Fair  Rent.    34. 

Debt  payable  out  of  poor  rate — Interest  on 

compensation  awarded  for  land  com 
pulsorily  acquired  under  Labourers  Acts 
— Time  within  which  action  must  be 
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brought — Local  Government  (Ireland) 
Act,  1898,  «.  51,(7) 

[1914]  1  I.  B.  297  ;  48  I.  L.  T.  R.  203 
See  Labourers  (Ireland)  Acts.    39. 

Derelict  line  of  railway — Public  user 

[1897]  1  I.  R.  307,  315  ;  31  I.  L.  T.  131 
See    Lands    Clauses    Acts— Compulsory 
Powers.    9. 

Deposit   receipt — Interest — Banker's   Uen 

31  I.  L.  T.  R.  65,  note 
See  Banker — Lien.    2. 

Deposit   receipt — Interest— Banker's   lien 

31  I.  L.  T.  R.  64 
See  Banker — Lien.    3. 

Dividend  on  ordinary  shares  of  company— 

Specialty  debt  [1903]  1  I.  R.  512 

iSee  Company — Shares.    4. 

Express  trust —Annuity — Use  upon  use 

[1907]  1  I.  B.  166,  176  ;  41  I.  L.  T.  B.  24 

See  Annuity.    6. 

Fee-farm  rent  [1911]  1  I.  R.  271 

-See  Rentcharge.    i. 

Infani: — Bailiff —Change  of  possession 

[1907]  1  I.  R.  393  ;  41  I.  L.  T.  R.  182 
See  Lmltatlons,  Statute  of— Trusts.    7. 

Interest — Arrears  of 

[1906]  1 1.  R.  220,  224  ;  40 1.  L.  T.  R.  69 
<See  Power — Execution.    21. 

Interest,  arrears  of,  on  incumbrance 

[1911]  1  I.  R.  16  ;  44  I.  L.  T.  R.  243 
See  Land  Purchase  Acts— Incumbrance. 
2^ 

Judgment— Charge  on  land  under  Pigot'a 

Aot  [1894]  1  I.  R.  158 

•See  Judgment.    1. 

Lease— Covenant  [1905]  1  I.  R.  1  : 

[1906]  1  I.  R.  20 
See  Landlord  and  Tenant— Lease.     19. 

Legacy  charged  on  land — Express  trust 

[1915]  1  I.  R.  285 
See  Land  Registry.    39. 

Loan  fund  society— Promissory  iiote 

36  I.  L.  T.  R.  188  ;  3  N.  I.  J.  R.  27 
iSee  Loan  Fund  Society.    1 7. 

llandamus,  a  new  demand 

38  I.  L.  T.  R.  218 
See  Local  Government — Rates.    1. 

Mistake  of  fact — Overpayment  of  interest  on 

mortgage — Eight  to  recover  or  set  off 
overpayments  after  lapse  of  six  years 
[1914]  1  I.  R.  188  ;  48  I.  L.  T.  R.  201 
See  Mortgage  (General).    25. 

Mortgage — Welsh     mortgage — Incorpora- 

tion in  deed  of  statutory  power  of  sale 
[1914]  1  I.  R.  23 
Sec  Mortgage  (General).    48. 

NexA-of-kin   barred   by 

45  I.  L.  T.  R.  104 
See  Parliament — Franchise.    41. 

-  —  Next-cf-kin  in  possession — Administration 

action  31  I.  L.  T.  R.  11 

See  Executor — Actions.     19. 

■ Part  payment  by  Court 

[1907]  1  I.  R.  357 
See  Limitations,  Statute  of — Realty.    44. 
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Payment  of  prospective  interest  on  loan 

from  loan  fund  societv 
[1899]  2  I.  R.  554 ;  33  L  L.  T.  R.  94 
See  Loan  Fund  Society.     19. 

Penaltv — Continuing     offence — 13   «fc     14 

Vict.,"c.  88.  s.  50  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 

Proceedings  for  sale  in  Land  Judges'  Court 

— Lapse  of  time — No  rent  paid — 
Proposal  by  tenants  to  purchase — 
Failure  of  consideration 

[1896]  1  I.  R.  191 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    25. 

Public  Authorities  Protection  Act,  s.  1  (a) 

[1908]  2  I.  R.  34 ;  44  1.  L.  T.  R.  238 
See  Negligence    44. 

Statute-barred     debt  —  Receiver  —  Com- 

promise [1904]  2  I.  R.  601,  612  ; 

38  L  L.  T.  R.  21 
See  Loan  Fund  Society.    12. 

Sub-sheriff  —  Re-appointment  —  Liability 

for  bailiffs'  misconduct — 27  <fc  28  Vict., 
c.  99,  s.  5  [1908]  2  I.  R.  138  ; 

41  L  L.  T.  R.  187 
See  Sheriff.    3. 

Succession   duty — 52   Vict.,   c.    7,    s.    12 

(1,  2,  3)  [1902]  1  I.  R.  109,  111  ; 

35  L  L.  T.  R.  180,  246  ;  1  N.  I.  J.  H.  25» 
See  Revenue — Succession  Duty.    5. 

Tithe  rentcharge — Arrears  of  recoverable 

—Infancy  [1898]  1  L  B.  20,  42  ; 

30  I.  L.  T.  R.  109,  11+ 
Ste  Tltbe  Rentcharge — Liability  to.    6. 

Tithe  rentcharge — Estoppel 

[1900]  2  I.  R.  565  ;  34  I.  L.  T.  B.  27,  8* 
See  Estoppel.    11. 

Tithe  rentcharge — First  estate  of  inherit- 

ance— Payment  by  owner  in  fee 
[1896]  2  1.  R.  410  ;  30  I.  L.  T.  B.  97 
See  Tithe  Bentcharge— Liability  to.    r>. 

Title  to  chattel  real — Conditions  of  sale 

[1899]  1  I.  B.  225  ;  33  I.  L.  T.  B.  49 
See  Vendor  and  Purchaser — Conditions  ol 
Sale.    20. 

Title  acquired  by — Registration 

[1904]  1  I.  R.  1 
See  Land  Registry.    1. 

Trustee — Improper      investment. — Acqui- 

escence  by  tenant -for-life — ^Interest — 
Extent  of  liability 
[1896]  1  I.  R.  340, 345  ;    30  I.  L.  T.  R.  51 
See  Trustee-  Breach  ol  Trust.    1. 

Welsh  mortgage  43  I.  L.  T.  R.  54 

See  Mortgage  (General).   54,  55,  56. 

LIMITATION,  WORDS  OF. 

Defect  in  conveyance  of  real  estate — Omission 
of  the  word  "  heirs  "  in  lutiendum — Ivtenlion.] 
Premises  held  under  a  fee-farm  grant  were  con- 
veyed by  way  of  mortgage  to  a  firm  of  three 
solicitors,  carrying  on  business  under  the  name  of 
M.  cfc  Co.  The  premises  were  granted  to  "  31.  & 
Co.,  their  heirs,  successors,  and  assigns,  to  hold 
unto  and  to  the  use  of  M.  &  Co.,  their  successors 
and   assigns."      M.    cfc   Co.,  under    the    statu- 
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toiry  power  of  sale,  sold  the  premises  to  the 
predecessors  in  title  of  the  vendor.  The  pur- 
chaser objected  to  the  title  on  the  ground  that  by 
reason  of  the  absence  from  the  habendum  of  the 
word  "  heirs"  the  conveyance  did  not  pass  the 
fee,  but  at  most  an  estate  for  the  joint  Uvea  of 
the  members  of  the  firm  of  M.  dh  Co.  and  the  sur- 
vivors of  them  : — Held,  that  the  intention  of  the 
conveyance  was  to  give  the  whole  estate  to  the 
mortgagees,  and  that  it  passed  in  fee.  In  re 
Fayle  and  Die  Irish  Feather  Gamvany'/)  Cnntract 
M.  R.,  [1918]  1 1.  R.  13  ;  52  I.  L.  T.  R.  62 

Estate  in  fee  [1906]  1  I.  R.  607 

See  Deed — Construction.    5. 

[1909]  1  I.  R.  319 
See  Deed— Construction.    6. 

LIMITED  ADMINISTRATION. 

To     substantiate     proceedings — Practice, 

Land  Judge  [1899]  1  I.  R.  521 

See  Land  Judges'  Court — Practice.    15. 

Trust  property — Practice 

[1907]  2  I.  R.  209  ;  41  L  L.  T.  R.  38 
See  Probate  (and  Administration)— Grant 
of  Administration.    40. 

LIMITED  COMPANY,  SERVICE  ON. 

48  I.  L.  T.  R.  28 
See   County   Court —Practice.     65. 

LIMITED  OWNER. 

See  Tenant'for-L)fe  and  Remainderman. 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    11. 

LIQUIDATED  DEMAND  —  Practice  —  Judg- 
ment in  default  of  appearance — R.  S. 
C.  I.,  Order  III.,  r.  6. 

[1897]  2  I.  R.  601 
See  Practice — Judgment.    35. 

LIQUIDATION  —  Company  —  Winding  up  — 
Bill  of  sale— Registration 

[1895]  1  I.  R.  368 
See  Bill  of  Sale.    3. 

LIQUIDATOR. 

Company — Winding-up — ^Appeal   by  liqui- 

dator without  sanction  of  Court 

[1914]  1  I.  R.  389 
See  Company — Debenture.   10. 

Costs — Sale  of  mortgaged  premises 

[1908]  1  I.  R.  473 
See  Company— Winding-up.    5. 

LIS  PENDENS. 

— • —  Absolute  order  for  sale — Suppension  of 
mortgagee's  right  of  sale 

[1907]  1  I.  R.  76 
See  Mortgage  (General).    29. 

Administration  suit — Assent  of  executor — 

Dealing  with  assets      [1896]  1 1.  R.  401 
See  Executor— Powers.     1. 

Costs  of  registration 

[1907]  1 1.  R.  422, 434;  41  I.  L.  T.  R.  81, 128 
See  Solicitor— Bill  of  Costs.    72, 


LIS  PENDENS— c 

Legal  mortgage  executed  pendente  lite 

[1904]  1  I.  R.  461  ;  38  I.  L.  T.  R.  181 
See  Priority.    2. 
— —  Order  to  vacate — Motion  ex  parte  on  dis- 
missal of  action        46  I.  L.  T.  R.  106 
See  Practice— Lis  Pendens. 

Registration  of  petition  for  sale — Priority 

[1900]  1  I.  R.  328 
See  Drainage  and  Improvement  Code.    8. 

Vacating  42  I.  L.  T.  R.  212 

See  Practice  (Matrimonial) — Divorce.    3. 

LIVE  STOCK — Fieri  facias — Expense  of  agist- 
ment [1900]  2  I.  R.  586 
See  Sheriff.    8. 

LIVES — Nomination  of — Evidence 

[1907]  2  I.  R.  617 
See  Landlord  and  Tenant — Lease.    28. 

LOADING — Dangerous  process 

[1916]  2  I.  R.  200,  241  ;  [1917]  2  I.  R.  622 
See  Ship — Factory. 

LOAN. 

Accompanying  lease — Option  to  pui chase 

—Specific  devise      [1896]  1  I.  R.  370 
See  Will — Specific  Devise.    2. 

Board  of  Works  loan  to  occupier  of  laud — ■ 

Crown  debt — Statute  of  Limitations 
[1914]  1 1.  R.  124  ;  48  I.  L.  T.  R  145 
See    Limitations,    Statute    of — Personal 
Action.     14. 

For  improvements. 

See  Drainage  and  Improvement  Code. 

For  improvements — Repaid  bv  tenants — 

Fair  rent  [1899]  2  I.  R.  229  ; 

321.  L.T.   R.  170 
See  Land  Law  Acts — Fair  Rent.    48. 

Improvement   of    Land   Act — Agreement 

for  advance — Specific  performiincr! 

[1899]  1  I.  R.  142 
See  Specific  Performance.    6. 

Interest   grossly  in   excess   of   risk — Re- 

oppuing  transaction    [1913]  1  I.  R.  416 
See  Money  Lender.    5. 
— — ■  Poor  law  guardians — Statutory  powers 

[1897]  1 1.  R.  272 
See  Poor  Law — Guardians.    1. 

■  Promissory  note — Concealment  of  identity 

of  lender  [1900]  2  I.  R.  628,  631  ; 

2  N.  I.  J.  R.  259 
See  Bill  of  Exchange.    4. 

LOAN  FUND  SOCIETY. 

1. Certiorari  —  Justices  —  Jurisdiction.^ 

Where  proceedings  were  brought  under  the  Loan 
Fund  Societies  Acts  (which  take  away  certiorari), 
and  at  the  hearing  before  the  magistrates  a 
dispute  arose  as  to  whether  or  not  there  had 
been  a  settlement  of  the  cases  by  a  compromise 
entered  into  between  A.,  the  solicitor  for  the 
defendants,  and  B.,  the  clerk  of  the  Loan  Fund 
Society,  to  which  compromise  C,  the  solicitor 
to  the  Loan  Fund  Society,  was  not  a  party,  and 
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the  magistrates  refused  to  go  into  the  merits 
of  the  cases,  and  confined  themselves  to  con- 
sidering whether  or  not  there  had  been  an  agree, 
ment  between  A.  and  B.,  but  did  not  take  into 
consideration  whether  such  agreement  was 
binding  in  point  of  law  on  the  parties  to  the 
proceedings : — Held,  that  the  determination 
made  by  the  magistrates  ,was  not  such  as  they 
were  authorised  to  make  by  the  Act,  and  tha  t 
writs  of  certiorari  and  mandamus  should  issue, 
R.  ( Gurmingha  m  and  Crawford)  v.  Tyrone  Jusfii-es 

App..  36 1.  L.  T.  R.  101  ;  3  N.  I.  J.  R.  134, 228 

Snb-nom-.  B.   \6crtin  Loan  Fund  Society)  v. 
Tyrone  Justic^a 

2. Compromise — Form  of  note.}  A  bor- 
rower on  the  11th  May,  1896,  made  a  renewal 
note  to  the  Pettigo  Loan  Fund  Society.  The 
plaintiff  on  the  27th  December,  1901,  was 
appointed  receiver  to  the  said  Society,  it  having 
been  dissolved.  On  the  22nd  December,  1902, 
the  plaintiff  as  such  receiver  accepted  a  promis- 
sory note,  not  in  the  form  prescribed  by  the 
Loan  Fund  Acts,  by  way  of  compromise  of  the 
original  debt : — Held,  that  the  compromise  was 
not  binding,  and  that  no  action  could  be  main- 
tainedonthe  promissory  note.  0'  SeillyT.Oonner 
ikAUen  K.  B.,37I.  L.  T.509;  4N.LJ.  R.97 
[Reversed.     See  No.  12.] 

3. Debentures  —  Payment  of — Winding- 
up — Priority — Payment  pari  passu.  ]  Debentures 
issued  by  a  Loan  Fund  Society,  established 
under  6  &  7  Vict.,  c.  91,  are,  in  the  event  of  the 
society  being  wound  up,  payable,  pari  passu 
and  are  not  entitled  to  rank  in  priority  of  their 
respective  dates  of  issue.     Stewart  v.  O'Neill 

App.,  [1904]  1  I.  R.  87  ;  4  N  I.  J.  R.  99 

4. Decrees — Warrants — Execution     of — 

Mandamus — Demand  must  be  specific — 6  <fc  7 
Vict.,  V.  91,  s.  30.]  Justices  at  Petty  Sessions, 
having  granted  a  decree  on  a  summons  for  the 
recovery  of  the  amount  due  on  a  loan  fund  note, 
refused  to  name,  in  the  warrant  for  execution 
of  said  decree,  a  person  to  levy  the  amount  as 
required  by  section  30  of  6  &  7  Vict.,  c.  91.  A 
demand  in  writing  was  made  to  the  Justices  to 
nominate  some  person  to  execute  same  "as  their 
agent,"  and  upon  their  refusal  a  conditional 
order  for  a  mandamus  in  the  form  of  the  said 
demand  in  writing  was  obtained  : — Held,  that 
the  Justices  were  bound  to  nominate  in  the 
warrant  some  person  to  execute  same,  but,  as 
the  said  demand  required  the  .Justices  to 
nominate  a  person  "  as  their  agent,"  the  con- 
ditional order  could  not  be  made  absolute,  as 
such  person,  when  nominated,  would  not  be  the 
agent  of  the  Justices,  but  a  person  executing 
a  decree  in  a  judicial  proceeding.  R.  (Stafford) 
V.  County  Fermanaah  Justices 

K.  B.,  42  I.  L.  T.  R.  117 

5. Further    advance    before    previous 

balance  discharged— P)-omis«o»-t/  note—Renewah— 
6  <fc  7  Vict.,  c.  91,  ss.  9,  24,  25,  27,  30.]  A 
Loan  Fund  Society  (formed  under  the  6  &  7 
Vict.,  u.  91)  having  already  advanced  to  a 
borrower  a  sum  of  money  on  the  security  of  a 
promissory  note,  a  balance  of  which  is  still  due 
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and  payable,  cannot  in  an  action  recover  any 
further  advance  made  by  them  to  the  same 
borrower,  if  such  advance  has  been  made  before 
the  previous  balance  is  discharged.  Qucere,  is 
a  renewal  of  the  original  promissory  note  a 
fresh  loan  within  section  24  of  6  &  7  Vict.,  c.  91. 
Doherty  v.  Travers  Co.  Ct.,  Cir.  Cas.,  Holmes,  J., 
31 1.  L.  T.  R.  67,  68,  note 

6. Further  advance,   previous  balance 

liaving  been  paid  by  money  borrowed  from  an 
alleged  agent — Breach  of  Loan  Fund  Society's 
rules — Sureties  also  borrowers — 6  cfc  7  Vict.,  c.  91, 
ss.  9,  24—20  <fc  21  Vict.,  c:  43.]  A  Loan  Fund 
Society,  formed  under  the  6  &  7  Vict.,  o.  91, 
having  already  advanced  a  sum  of  money  to  a 
borrower,  the  balance  of  which  he  had  to 
borrow  money  to  pay,  made  a  further  advance. 
The  Justices  held  that  the  originalloan  was  paid 
off,  and  the  further  advance  was  a  new  loan  : — 
Held,  that  the  Justices'  decision  was  wrong  in 
point  of  law,  and  that  the  rules  of  the  Society 
had  been  violated,  as  the  sureties  on  the  new 
note  were  borrowers  on  unpaid  notes,  and  the 
borrower  was  also  a  surety  on  an  unpaid  note, 
and  the  advance  was  not  sufficiently  authorised 
by  the  Committee.  Ennishillen  Loan  Fund 
Society  v.  Green  (31  I.  L.  T.  R.  104)  distin- 
guished.     Cunningham  v.  M'Bride 

Q.  B.,  31 1.  L.  T.  R.  153 

7. Jurisdiction  —  Justices  —  Promissory 

note — Charitable  Loan  Societies  (Ireland)  Act, 
1843  (6  <fe  7  Vict.,  c.  91),  ss.  24,  2^— Schedule  A, 
Form  No.  2.]  In  the  absence  of  special  reasons, 
the  Justices  of  the  Peace,  and  not  the  County 
Courts,  are  the  proper  tribunals  before  whom 
to  sue  for  the  recovery  of  sums  due  on  renewals 
of  promissory  notes  issued  by  loan  fund  societies 
under  the  Charitable  Loan  Societies  (Ireland) 
Act,  1843.  Where  such  actions  were  brought 
in  the  County  Court,  without  special  reasons, 
they  were  dismissed  without  prejudice  by  the 
Judge  of  Assize.     Armstrong  v.  Orr 

Cir.  Cas.,  FitzGibbon,  L.J.,  31  I.  L.  T.  R.  118 

8. Jurisdiction — Promissory  note — County 

Court  —  Justice  of  the  Peace  —  6  <fe  7  Vict., 
c.  91—13  ct-  14  Vict.,  c.  25.]  The  treasurer  or 
secretary  of  a  loan  society  cannot  proceed  by 
Civil  Bill  to  recover  the  amount  of  a  promissory 
note  made  to  him  under  the  Charitable  Loan 
Societies  (Ireland)  Act,  1 843,  for  the  repayment 
of  a  loan  from  the  sociiety.  His  sole  remedy  is 
by  complaint  before  a  Justice  or  Justices  of  the 
Peace  under  section  30  of  the  Act.  Moore  v. 
Donagher  K.  B.,  [1903]  2  I.  R.  290  ; 

37  I.  L.  T.  R.  17  ;  3  N.  I.  J.  R.  72 

9. Liability  of  trustees — Neglect  of  duty — 

Omission — False  accounts  and  balance-sheets — 
Dishonesty  of  cleric — Loan  Fund  Society  (Ireland) 
Act  (6*7  Vict,  c.  91)— Public  Avthorities 
Protection  Act,  1893  (56  <fc  57  Vict.,  c.  61).] 
In  1886  a  Loan  Fund  Society  was  formed  at  M., 
in  the  County  of  Cork,  under  the  provisions  of 
the  Act  6  &  7  Vict.,  c.  91,  with  the  object  of 
raising  money  by  debentures  and  by  receiving 
deposits  for  the  purpose  of  granting  loans  to 
the  industrial  classes  in  the  district.    Under  the 
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Act,  and  the  rules  of  the  Society  framed  under 
it,  the  business  of  the  Society  was  to  be  con- 
ducted by  a  treasurer,  trustees  and  a  oommittee 
of  management ;  the  property  and  money  were 
vested  in  the  trustees,  and  the  treasurer  had  the 
management  of  the  funds  and  accounts,  and 
also  had  charge  of  the  books.  The  committee, 
of  whom  three  should  form  a  quorum,  elected 
the  trustees,  treasurer,  and  clerk ;  they  were  to 
meet  weekly  to  decide  on  applications  by 
borrowers  for  loans,  which  were  to  be  made  on  a 
prescribed  form,  and  two  solvent  sureties  were 
required  for  each  loan.  The  note  for  the  loan 
was  given  in  the  name  of  the  treasurer,  and  was 
repayable  by  weekly  or  monthly  instalments. 
An  abstract  of  the  accounts  of  the  Society  for 
each  year  was  to  be  made  out  in  a  prescribed 
form,  with  a  statement  of"  the  property  and 
«ffects  of  the  Society,  and  of  its  debts  and 
liabilities,  and  sent  to  the  Loan  Fund  Board, 
and  an  annual  meeting  was  to  be  held  every 
year  for  the  purpose  of  inspecting  the  accounts. 
By  section  36  of  the  Act,  the  trustees  or  officers 
were  not  personally  liable,  unless  by  express 
agreement.  When  the  Society  was  started  in 
1886  the  parish  priest  was  appointed  treasurer, 
and  0.  and  S.  were  appointed  trustees.  The 
treasurer  died  in  1898,  when  0.  was  appointed 
treasurer,  and  M.  was  appointed  trustee  instead 
of  0.  M.  only  attended  a  few  meetings  of  the 
committee,  and  then  resigned.  In  1896  a  lady 
was  appointed  clerk,  and  she  took  the  entire 
management  into  her  hands.  All  applications 
for  loans  were  filled  in  by  her,  and  one  of  the 
trustees  gave  her  cheques  for  the  amount  she 
asked  for,  without  seeing  to  its  application. 
She  made  out  false  records  of  meetings,  and 
deceived  by  false  books  and  by  forged  or  unreal 
vouchers  the  auditor  sent  down  annually  by  the 
Loan  Fund  Board.  The  abstracts  of  accounts 
were  made  out  by  her,  and  the  account  for 
1898,  containing  false  entries,  was  signed  by 
O.  and  R.,  and  the  account  for  1899  was  signed 
by  B.  alone.  All  the  rules  for  the  protection  of 
the  members  were  neglected,  and  in  four  years 
the  entire  funds  of  the  Society  had  disappeared. 
In  an  action  by  the  debenture-holders  against 
O.  and  R.,  claiming  that  they  were  liable  to 
make  good  the  loss,  the  Master  of  the  Rolls 
having  dismissed  the  action : — Held,  by  the 
Court  of  Appeal  (reversing  the  decision  of  the 
Master  of  the  Rolls) — (1)  that,  although  the 
position  of  0.  and  R.  towards  the  debenture- 
holders  was  not  that  of  trustee  and  cestui  que 
trust,  they  were  guilty  of  such  negligence  and 
default  in  discharge  of  the  duties  imposed  on 
them  by  the  Act  and  rules  that  they  were 
liable  to  make  good  the  loss  ;  (2)  that  they  were 
not  protected  from  liability  by  the  Public 
Authorities  Protection  Act.  O'Brien  v.  Mitchels- 
iovm  Jjoan  Fund 

M.  H.,  App.,  [1903]  1  I.  R.  282,  298  ; 
3  N.  I.  J.  R.  208 

10. OfScers  staiting  private  bank  and 

issuing  private  promissory  notes.]    Where  two 
officers  of  a  Loan  Fund  Society  started  a  private 
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bank,  and  lent  money  to  the  debtors  of  the  Loan 
Fund  to  pay  ofE  their  notes,  by  paying  in  the 
amounts  due  to  the  Loan  Fund  account  and 
taking  private  promissory  notes  for  the  amounts, 
no  money  passing : — KeSd,  to  be  a  'bcma  fide 
transaction,  and  decree  granted  for  the  full 
amount  due  on  notes.  Clements  v.  M'Neagh  and 
Camnagh,    Cir.  Cas.,  Kenny,  J.,  33  I.  L.  T.  R.  32 

11. Promissory  note — Death  of  maker — 

Liability  of  his  executors — Executor  de  son  tort — 
Limitation  of  time — Petty  Sessions  {Ireland)  Act, 
1851  (14  &  15  Vict.,  c.  93),  s.  10  (4)— 6  <fc  7 
Vict.,  c.  91—63  cfc  64  Vict.,  c.  25.]  Proceedings 
by  the  treasurer  or  secretary  of  a  loan  society 
to  recover  the  amount  of  a  promissory  note 
made  to  him  under  the  Charitable  Loan  Societies 
(Ireland)  Act,  1843,  for  the  repayment  of  a  loan 
from  the  society,  may  be  taken  against  the 
personal  representative  (including  an  executor 
de  son  tort)  of  a  deceased  maker.  Proceedings 
by  the  treasurer  or  secretary  of  a  loan  society, 
on  notes  made  to  him  for  the  repayment  of 
loans  under  the  above-mentioned  Act,  are 
subject  to  the  provisions  of  section  10  (4)  of  the 
Petty  Sessions  (Ireland)  Act,  1851,  and  must 
be  brought  within  six  months  from  the  time 
when  the  cause  of  complaint  arose.  Atthill, 
Appellant ;  Woods,  Respondent 

K.  B.,  [1903]  2  I.  R.  305 ;  37  I.  L.  T.  R.  13  ; 
3  N.  L  J.  R.  28 

13.  Receiver — Renewa',  notes  —  Statute- 
barred  debt — Consideration — Power  of  receiver  to 
compromise — Gharitabe  Loan  Societies  (Ireland) 
Act,  1900  (63  <h  64  Vic',  c.  25,  s.  4).]  A  receiver, 
appointed  to  wind  up  a  loan  society  constituted 
under  the  Loan  Societies  Acts,  compromised 
claims  on  promissory  notes  due  to  the  society 
by  taking  a  note  and  an  I  O  U  from  debtors  to 
society.  The  claims  compromised  were  on  foot 
of  renewal  notes  which,  though  validated  by 
section  1  of  the  Loan  Fund  Act,  1900,  were 
irrecoverable  at  the  time  of  giving  the  com- 
promise note  and  the  I  0  TJ : — HeM  (reversing 
the  decision  of  the  King's  Bench  Division), 
that  the  compromises  were  valid,  under  section  4 
of  the  Charitable  Loan  Societies  Act,  1900, 
and  that  the  receiver  could  recover  on  the  note 
and  I  0  XJ  in  the  County  Court.  O'Reilly  v. 
Connor  :  Sams  v.  Allen 

K.  B.,  App.,  [1904]  2 1.  R.  601,  612  ; 
38  I.  L.  T.  R.  21,  89  ;  4  N.  I.  J.  R.  97 

13.  Renewal    of    note.]      Where    the 

magistrates  made  an  order  for  payment  of  the 
amount  due  on  foot  of  a  promissory  note,  dated 
the  20th  July,  1900,  and  it  appeared  that  this 
was  a  renewal  of  a  note  many  years  before, 
which  had  been  renewed  on  the  24th  February, 
1899 ;  the  13th  October,  1899 ;  the  2nd  March, 
1900  ;  and  finally,  on  the  20th  July,  1900  :— 
Held,  that  the  plaintiffs  were  not  entitled  to 
recover,  as  the  renewal  sued  upon  was  not 
current  or  unpaid  on  the  1st  March,  1899," 
so  as  to  bring  it  within  section  1  of  the  Act  of 
1900.     Elkin  v.  Ganney     Co.  Ct.,  35  I.  L.  T.  290 

14. Renewal  of  note  wtiich  was  made 

in  a  public-house.]    A  renewal  of  a  note  which 


(  1367  ) 


DIGEST   OF  CASES. 


(  1368  ) 


LOAN  FUND  SOCIETY— continued. 
was  made  in  a  public-house  is  invalid  and  void 
on  the  ground  of  public  policy.    Skea  v.  Killeter 
Loan  Fund  Society 

K.  B.,  37  I.  L.  T.  R.  13,  note  ;  2  N.  1.  J.  R.  114 
Sub-nom.  Skea  v.  M'Grath  and  others 

15. Renewal  of  outstanding  note — Loan 

Fund  Act,  1843  (6  <fc  7  Vict.,  c.  91),  ss.  24,  27, 
30 — Statutory  loan  by  loan  fund  society.]  A 
renewal  being  contrary  to  the  provisions  of  the 
Loan  Fund  Act,  1843,  a  renewal  note  cannot 
be  sued  upon  under  that  Act.  Skey  v.  Shiels 
Q.  B.,  [1899]  2  I.  R.  119  ;  32  I.  L.  T.  R.  177 

16.  Six  months'  limitation — Promissory 

note — Petty  Sessions  {Ireland)  Act,  1851  (14<fe  15 
Vict.,  c.  93,  s.  10  (4) — Charitable  Loan  Societies 
(Ireland)  Act,  1843  (6*7  Vict.,  c.  94)— (63  <fc  64 
Vict.,  c,  25,  s.  1) — Jurisdiction — Justices.'] 
AppUcation  to  quash  an  order  of  the  magis- 
trates for  recovery  of  a  promissory  note  unpaid 
on  the  1st  March,  1899  : — Held,  that  proceedmga 
could  be  taken  for  recovery  notwithstanding 
that  a  period  of  six  months  had  elapsed,  if. 
(Masrwdl)  v.  Fermanagh  J  ustices 

K.  B.,  35  I.  L.  T.  R.  146  ;  1  N.  I.  -J.  R.  262 

17.  Statute  of  Limitations— Promwsorj^ 

note — Charitable  Loan  Societies  {Ireland)  Act, 
1843  (6  <fc  7  Vict.,  c.  91)— Amending  Act  {Ireland) 
1900  (63  cfe  64  Vicf.,  e.  25).]  On  the  19th  June, 
1902,  the  receiver  of  a  loan  fund  society  issued 
summonses  against  the  borrower  and  his  sureties 
on  foot  of  a  joint  and  several  promissory  note 
for  £10,  dated  19th  July,  1893,  payable  to  the 
treasurer  of  the  society.  It  was  proved  before 
the  Justices  that  no  payment  had  been  made 
on  foot  of  the  note,  and  the  defendant  relied 
on  the  Statute  of  Limitations.  The  complainant 
contended  that  inasmuch  as  the  note  was 
current  and  unpaid  on  the  1st  March,  1899 
under  63  dk  64  Vict.,  c.  25,  s.  1,  the  Statute  of 
Limitations  was  no  defence.  The  Justices  held 
that  the  complainant  was  barred  : — Held,  that 
they  were  right  in  so  deciding,  and  that  the 
defence  of  the  Statute  of  Limitations  is  not 
affected  by  the  63  &  64  Vict.,  c.  25.  Fiddes  v. 
Mohan  K.  B.,  36  1.  L.  T.  R.  188  ; 

3  N.  I.  J.  R.  27 

18. Statute   of   UmltMons— Promissory 

note — Petty  Sessions  (Ireland)  Act,  1851  (14 rf;  15 
Vict.,  c.  93),  s.  10  (4)— 6  cfc  7  Vict.,  c.  91—63  <fc  64 
Vict,  c.  25.]  Proceedings  bj'  the  treasurer  of  a 
loan  society  to  recover  the  amount  of  promissory 
notes  made  for  the  repayment  of  loans  under  the 
Loans  Societies  (Ireland)  Act,  1843,  are  subject 
to  the  provisions  of  section  10  (4)  of  the  Petty 
Sessions  (Ireland)  Act,  1851,  and  must  be 
brought  within  six  mouths  from  the  time  when 
the  cause  of  action  arose.  Decision  of  King's 
Bench  Division  n  Atthill  v.  Woods  ([1903]  2  I.  R. 
305)  affirmed.  S.  (O'Beilly)  v.  Justices  of 
Fermanagh 

App.,  [1904]  2  I.  R.  18  ;  37  L  L.  T.  R.  150  • 
„       ^^  3N.LJ.  R.  233 

19-  Unauthorised  advance— ioare  Fund 

Act,  1843  (6,fc7  Vict.,  c.  9l)~Slatulory  loan— 
Senewal  of  outstanding  note — Remedy  by  Civil 
Bill^Statute  of  Limita  Hon  s.  ]    Though  a  renewal 
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note  cannot  be  enforced  under  the  Loan  Fund 
Act,  an  action  can  be  maintained  by  the  trustees 
or  receiver  upon  the  original  consideration, 
where  the  primary  note  cannot  be  enforced 
before  Justices ;  and  payments  made  on  foot 
of  invalid  renewals  can  be  utiUsed  to  keep  alive 
the  original  liability.     Lindsay  v.  Maguire 

Cir.  Cas.  Gibson,  J.,  [1899]  2  L  R.  554  ; 
33  I.  L.  T.  R.  94 

20. Unauthorised    advance  —  Loan  to 

person  not  residing  within  the  district  defined  by 
the  rules  of  the  society — Statutory  loan  by  loan 
fund  ..society  —  Recovery  of  amount  advanced — 
Jurisdiction  of  Justices — Statutory  promissory 
note — Renewal  of  outstanding  note.]  The  Eunis- 
killen  Loan  Fund  Society  was  duly  formed 
under  the  Loan  Fund  Act,  6  &  7  Vict.,  o.  91, 
which  provides  that, "  subject  to  the  restrictions 
and  regulations  "  therein  contained,  Loan  Fund 
Societies  might  be  formed  in  Ireland  "  in  any 
district  or  place  in  which  it  shall  be  proved  to 
the  satisfaction  of  the  Loan  Fund  Board  that 
such  society  is  required,"  and  may  raise  a  fund 
"  for  the  purpose  of  granting  loans  to  the  in- 
dustrious classes  resident  therein ;  "  and  that 
it  should  be  lawful  for  such  society  from  time 
to  time  to  make,  subject  to  the  restrictions  con- 
tained in  the  Act, "  rules  for  the  better  govern- 
ment and  guidance  of  the  same,  and  for  defining 
the  district  .  .  .  within  which  the  operations 
of  the  society  ought  to  be  conducted  ;  "  such 
rules,  when  duly  approved  of,  to  be  binding  on 
the  society  and  borrowers  ;  no  loans  to  be  made 
on  personal  security  to  any  one  individual  at 
any  one  time  exceeding  the  sum  of  £10  ;  no 
second  or  other  loan  to  be  made  to  the  same 
individual  until  the  previous  loan  be  paid  off 
and  every  promissory  note  for  the  repayment  of 
a  loan  to  be  on  a  certain  printed  form  (to  be 
supplied  by  the  Board),  to  be  made  payable  to 
the  secretary  or  treasurer  for  the  time  being,  and 
not  to  be  chargeable  with  any  stamp  duty.  In 
case  of  default  in  repayment  it  is  provided  by 
section  30  that  it  shall  be  lawful  for  Justices  at 
Petty  Sessions  to  make  an  order  for  payment. 
The  defendant,  a  person  not  residing  within  the 
district  defined  by  the  society's  rules,  was  sued 
at  Petty  Sessions  on  foot  of  a  promissory  note 
for  £10  (drawn  on  the  statutory  form),  signed 
by  him  and  two  sureties.  The  note  was  the  last 
of  a  series  of  renewals  of  an  original  note  made 
several  years  previously.  On  case  stated : — 
Held  (per  Sir  P.  O'Brien,  L.C.J. ,  Holmes  and 
Gibson,  JJ.,  diss.  O'Brien,  J.)  that  the  loan, 
being  made  to  a  person  not  residing  within  the 
defined  district,  was  unauthorised  as  a  statutory 
loan,  and  invalid ;  that  the  special  summary 
jurisdiction,  conferred  by  section  30  on  Justices 
at  Petty  Sessions,  was  restricted  to  authorised 
advances,  and  that  therefore  the  complaint 
should  have  been  dismissed  without  prejudice. 
Per  O'Brien,  J.  (diss.),  that  the  loan,  though 
unauthorised,  was  nevertheless  recoverable 
before  Justices  under  the  provisions  of  section  30. 
Qucere,  is  such  an  advance  recoverable  by  action  t 
Qucere,  is  a  renewal  of  such  --  promissory  note 


(  1369  ) 


DIGEST   OF  CASES. 


(  1370  ) 


LOAN  FUND  SOCIETY— continued. 

authorised  or  legal !      Treasurer,   Ennislcillen 

Loan  Fund  Society  v.  Oreen 

Q.  B.,  [1898]  2 1.  R.  103  ;   31 1.  L.  T.  R.  104 

21. Unauthorised  advance — Mortgage — 

Loan  in  excess  of  £10 — 6  dk  7  Vict.,  c.  91,  s.  24.] 
A  mortgage  was  made  by  the  defendant  for 
£41  18s.  to  the  treasurer  of  a  loan  fund  society, 
as  security  for  four  loans  of  £10  each,  advanced 
to  the  defendant,  and  secured  by  notes  of  two 
members  of  his  family  and  a  friend : — Held 
(affirming  Andrews,  J.),  that  the  plaintiff  could 
not  recover  upon  the  mortgage,  as  it  was  an 
illegal  one,  being  contrary  to  the  provisions  of 
section  24  of  the  Loan  Fund  Act.  Irvine  v. 
Teague  App.,  32  I.  L.  T.  R.  109 

Execution  of  warrants — Appointment  of 

bailiff  43  I.  L.  T.  R.  261 

/See  Justices — Jurisdiction  (Petty  Sessions). 
66. 

LOCAL  AND  PERSONAL  ACTS— Definition  of 
28  I.  L.  T.  R.  113 
See    Limitations,    Statute    of — Personal 
Action.    8. 

LOCAL  AUTHORITY. 

Non-repair  of  highway     [1902]  2 1.  R.  38  ; 

36  I.  L.  T.  R.  210 
See  Highway.    19. 

Prosecution  under  Food  and  Drugs  Act 

[1902]  2  I.  R.  569  ;  37  I.  L.  t.  R.  87 
See  Adulteration  (Food  and  Drugs).    15 
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BANKRUPTCY 

Costs — Taxation 


See  Solicitor- 


COURT  —  Appeal— 
[1907]  2  I.  R.  109  ; 
40  I.  L.  T.  R.  243 
Bill  of  Costs.    80. 
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Sanitaby  Authokity  1454 

Town                                          -  1455 

Town  Commissioners               -  1455 

Watee  Supply                          -  1456 

LOCAL  GOVERNMENT— ASYLUM  OFFICERS 
Supeiannuationallowance — Dispute — Decision 
by  Lord  Lieutenant — Finality  of  decision — 
Mandamus  to  enforce — Asylum  Officers'  Super- 
annuation Act,  1900  (9  Edw.  VI L,  c.  48),  s.  2  (1), 
ss.  15,  19.]  In  deciding  a  dispute  under  section 
15  of  the  Asylum  Officers  Superannuation  Act, 
1909  (2),  as  applied  to  Ireland  by  section  19, 
the  Lord  Lieutenant  acts  in  an  administrative 
and  not  in  a  judicial  capacity,  and  his  decision, 
whether  given  in  writing  or  orally,  is  binding 
on  the  Court  as  a  final  determination  of  the 
matterin  dispute.  S.  (Carroll)  v.  The  Committee 
of  Armagh  District  Lunatic  Asylum  (1) 

K.B.,  [1916]  2  I.  R.  184  ;  49  I.  L.  T.  R.  239 

LOCAL  GOVERNMENT— AUDIT. 

1. Allowance  —  Certiorari  —  Pov  Law 

{Ireland)  Act,  1838  (1  cfe  2  Vict.,  c.  56),  ss.  94, 
114 — Local  Government  Board  (Ireland)  Act, 
1871  (34  &  35  Vict.,  c.  109),  s.  12— Resolution  of 
guardians  of  the  poor  applotting  rate  upon  par- 
ticular electoral  division — "  Order  "  of  guardians 
(1*2  Vict.,  n.  56,  ss.  114, 115).]  The  guardians 
of  the  Granard  Union  having,  by  resolution, 
charged  against  a  particular  electoral  division 
certain  legal  expenses  which  (it  may  be  here 
assumed)  should  have  been  borne  by  the  union 
at  large,  and  the  auditor  having  allowed  the 
charge : — Held  (following  M.  (Porter)  v. 
Guardians  Omagh  Union  (26  L.  R.  I.  619), 
that  certiorari  did  not  lie  in  respect  of 
such  allowance.  Per  Gibson,  J.:  For  the 
purpose  of  quashing  an  allowance,  there  is 
no  right  at  common  law  to  the  writ.  QucB'e, 
was  such  resolution  an ' '  order  "  of  the  Guardians 
within  1  &  2  Vict.,  0.  56,  s.  114  ?  B.  (O'Ferrall) 
v.  Sheehan  Q.  B.,  [1898]  2  I.  R.  683 

2.  Audit  fee — Asylum  joint  committee — 

Committee  of  county  council — Public  body — Local 
Govrnment  (Ireland)  Act,  1898  (61tfc62  Vict, 
c.  37),  ss.  9,  64,  84 — Application  of  Enactments 
Order,  1898,  Art.  19.]  A  district  asylum  com- 
mittee is  not  a  committee  of  a  county  council, 
and  the  accounts  of  a  district  asylum  committee 
are  not  the  accounts  of  a  county  council,  and 
do  not  come  wthin  section  64  of  the  Local 
Government  (Ireland)  Act,  1898  (61  &  62  Vict., 
c.  37),  fixing  an  inclusive  fee  for  auditing  the 
accounts  of  a  county  council.  Local  Government 
Board  v.  Tipperary  County  Councils 

M.  R.,  [1918]  1  I.  R.  211 ;   52  I.  L.  T.  R.  122 

3. Certificate  of  auditor — Finality  of— 

Appeal  to  Local  Government  Board  —  Duty 
of  Justices — Committee  of  county  council — 
Technical  instruction.']  A  committee,  consisting 
partly  of  its  own  members  and  partly  of  out- 
siders, was  appointed  by  the  County  Council  of 
County  Dublin,  under  the  Agriculture  and 
Technical  Instruction  (Ireland)  Act,  1899,  for 
the  purpose  of  carrying  out  a  scheme  under  the 
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Department  of  Agriculture.  An  auditor  of  the 
Local  Government  Board  audited  the  accounts 
of  the  committee  under  Article  19  (2)  of  the 
Schedule  to  the  Application  of  Enactments 
Order,  1898,  on  the  assumption  that  the  com- 
mittee was  a  committee  of  the  county  council 
under  the  Order.  Three  members  of  the  com- 
mittee were  surcharged  a  sura  of  £6.  The  sur- 
charged persons  appealed  to  the  Local  Govern- 
ment Board,  who  upheld  the  surcharge.  On  a 
summons  before  a  Justice  at  the  suit  of  the 
auditor  against  the  surcharged  persons  to  recover 
the  amount  of  the  surcharge  : — Held,  that  on 
such  a  proceeding  the  duty  of  the  magistrate 
was  ministerial  only,  and  that  it  was  not  com- 
petent to  him  to  enter  upon  any  inquiry  as  to 
the  validity  or  justice  of  the  surcharge.  Qucere, 
is  a  committee  appointed  by  a  county  council 
under  section  14  (1)  of  the  Agriculture  and 
Technical  Instruction  (Ireland)  Act,  1899,  a 
committee  of  the  county  council  within  Article 
19  (2)  of  the  Schedule  to  the  Application  of 
Enactments  Order,  1898  ?  O'Conor  v.  O'Neill 
M.  P.  C,  3  N.  I.  J.  R.  362 

4. County   council   accounts — Contract 

relating  to  public  u-orks — A  ccepted  for  improper 
purposes — Illegal — Printing  contract — Certiorari 
— Local  Government  {Ireland)  Act,  1902,  s.  18.] 
A  Local  Government  Board  auditor  at  the  audit 
of  the  accounts  of  a  county  council  declared  a 
contract  for  printing,  which  had  been  given  to 
a  person  who  had  not  sent  in  the  lowest  tender, 
to  be  illegal  and  void  under  section  18  (3)  of  the 
Local  Government  (Ireland)  Act,  1902.  A  con- 
ditional order  for  certiorari  having  been  obtained 
to  quash  the  decision  of  the  auditor  on  the 
grounds  that  printing  was  not  a  contract  in 
respect  of  "  public  work"  within  the  meaning 
of  section  18  of  the  Local  Government  (Ireland) 
Act,  1902 : — Held,  that  the  decision  of  the 
auditor  that  the  contract  was  void  was  review- 
able on  certiorari,  and  also  that  a  contract  for 
printing  was  included  in  the  expression  "  public 
work"  in  section  18  of  the  Local  Government 
(Ireland)  Act,  1902.     R.  (M'Hvgh)  v.  Eccles 

K  B..  42  I.  L.  T.  R.  189 

5. District   council  —  Labourers   Acts — 

Contracts — Employment  of  solicitors — Sur- 
charge— Illegal  or  unfounded  payments — The 
making,  or  authorising  the  making,  of  payments — 
Negligence  or  misconduct — Persons  account- 
ing— Local  Government  {Ireland)  Act,  1871, 
s.  12 — Local  Government  {Ireland)  Act,  1902, 
s.  20.1  The  Rural  District  Council  of 
E.,  who  had  in  hands  a  scheme  for  the 
erection  of  labourers'  cottages  under  the 
Labourers  Acts,  by  resolution  directed  that  the 
council's  solicitors  should  prepare  bonds  'which 
included  agreements  and  warrants)  for  the 
contractors  for  the  building  of  cottages  and  the 
fencing  of  plots.  In  pursuance  of  this  resolution 
the  solicitors  did  prepare  and  had  duly  executed 
113  sets  of  agreements,  bonds,  and  warrants. 
The  agreements  were  executed  on  a  printed 
form,  which  the  solicitors  had  prepared  and  got 
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printed  at  their  own  expense,  with  blanks  left, 
so  as  to  render  the  form  adaptable  to  each 
particular  contract.     Under  former  labourers' 
schemes,  when  the  district  of  E.  was  under  the 
control  of  the  poor  law  guardians,  a  printed 
form  of  agreement  or  contract  was  used,  and  the 
blanks  in  the  forms  were  customarily  filled  up 
by  the  clerk  or  his  assistant  without  the  aid  of 
the  solicitors.    The  solicitors  furnished  biUs  of 
costs,  in  which  a  charge  of  £2  2s.  was  made  for 
the  preparation  and  execution  of  these  docu- 
ments, and  this  sum  (which  was  less  than  the 
scale  fee)  was  allowed  in  each  case  by  a  Taxing 
Master  of  the  High  Court,  to  whom  the  bills 
were  referred,  and  before  whom  the  council  were 
represented  by  an  independent  solicitor.    There- 
upon the  council  paid  the  solicitors  the  amount 
of  their  bills,  including  the  foregoing  items. 
When  the  accounts  of  the  council  subsequently 
came  to  be  audited,  the  auditor  disallowed  12s. 
in  each  case,  being  the  proporton  of  the  £2  2s. 
which  he  attributed  to  the  preparation  of  the 
agreements,  upon  the  ground  that  the  employ- 
ment of  solicitors  for  the  performance  of  purely 
clerical  duty  was  unnecessary,  and  the  payment 
therefor    unfounded,    and    he    surcharged    the 
councillors  who  authorised  the  employment  of 
the  solicitors  with  these  sums,  amounting  in  the 
aggregate  to  £67  16s.  : — Held,  that  there  was 
nothing  in  the  action  of  the  council  in  employing 
their   solicitors   for    the    work   in   question   to 
render  the  payment  illegal  or  unfounded  within 
the  meaning  of  section  12  of  the  Local  Govern- 
ment (Ireland)  Act,  1871.    Held,  also,  that,  so 
far  as  the  councillors,  who  were  merely  parties  to 
the  resolution  authorising  the  employment  of  the 
solicitors,  were  concerned,  there  was  no  making 
or  authorizing  the  making,  of  a  payment  within 
the  meaning  of  section  12  of  the  Local  Govern- 
ment (Ireland)  Act,  1871.     Held,  also,  that  the 
employment  of  the  solicitors  was  not  negligence 
or  misconduct  within  the  meaning  of  section  20 
of  the  Local  Government  (Ireland)  Act,  1902. 
Held  also  {per  Gibson  and  Kenny,  JJ.),  that  the 
members    who    passed    the    resolution    were 
"  persons  accounting,"  within  the  meaning  of 
section  20  of  the  Local  Government  (Ireland) 
Act,  1902.    R.  {Kennedy)  v.  Browne 
K.  B.,  [1907]  2  I.  R.  505 ;  41  I.  L.  T.  R.  166 

6. District  lunatic  asylums'  accounts- 

Accounting  officer — Resident  medical  superin- 
tendent— "  Secretary  or  clerk  " — Right  to  call 
upon  to  assist  at  audit — Powers  of  Local  Govern- 
ment Board  and  their  auditors  in  reference  to 
asylum  officers — Rule-making  Authority — Func- 
tion of  auditor — Local  Government  {Ireland)  Act, 
1898  (61  S  62  Vict.,  c.  37),  «.  9  (6)  and  s.  108— 
Local  Government  {Ireland)  Act,  1902  (2  Edw. 
VII.,  c.  38),  s.  22~The  Public  Bodies  Order, 
1904— TAe  Public  Bodies  Order,  1915.]  Pursuant 
to  the  Local  Government  (Ireland)  Acts,  1898 
to  1902,  the  Local  Government  Board  on  5th 
February,  1915,  made  an  order  entitled  "  the 
Public  Bodies  Order,  1915,"  which  provided 
that  "  the  clerk  or  chief  clerk  of  the  asylum 
committee  shall  attend  at  the  time  and  place 
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appointed  by  the  auditor  for  the  audit  of  the 
accounts,  and  shall  render  to  the  said  auditor 
all  such  assistance  during  the  course  of  the  audit 
as  he,  the  said  auditor,  may  from  time  to  time 
require,  whether  by  preparing  returns,  producing 
documents,  calling  back  accounts,  vouchers,  or 
other  documents,  or  otherwise  as  the  said 
auditor  may  seem  requisite  for  facilitating  or 
expediting  the  said  audit."  Held  (affirming  the 
King's  Bench  Division,  Cherry,  L.C.J.,  and 
Gibson,  J.,  Kenny,  J.,  dissenting),  that  the 
resident  medical  superintendent  was  the  person 
bound  to  perform  the  duties  prescribed  in  so 
far  as  these  duties  were  imposed  upon  "  the 
secretary  or  clerk."  Held  also,  that  the  rule- 
making authority  for  regulating  the  government 
of  lunatic  asylums  and  officers  and  servants 
thereof  was  the  committee,  with  the  approval 
of  the  Lord  Lieutenant ;  that  the  Local  Govern  - 
ment  Board  had  no  statutory  authority  to 
impose  duties  on  the  officers  of  asylums,  and  that 
the  Public  Bodies  Order,  1915,  so  far  as  it 
affected  these  officers,  was  ultra  vires.  Held 
further,  that  the  audit  of  asylum  accounts  should 
be  an  independent  investigation  by  the  auditor 
himself,  and  that  he  had  no  power  to  delegate 
any  part  of  his  duties  and  functions  to  the 
accounting  officer,  or  any  other  official  whose 
accounts  were  being  audited.  S.  (Local  Govern- 
ment Board  and  Cosgrave)  v.  M'Loughlin 
K.  B.,  [19171  2  I.  R.  174,  200  ;  50  I.  L.  T.  R.  213 

7. Surcharge     by    Local     Government 

auditor — Chairman  of  a  board  of  guardians — 
Poor  Belief  (Ireland)  Act  (10  Vict.,  c.  10),  s.  1 — 
Local  Government  (Ireland)  Act,  1898,  s.  63.] 
Where  an  auditor  surcharged  the  chairman  of 
a  board  of  guardians  with  »  sum  of  money 
granted  for  out-door  relief,  no  evidence  being 
forthcoming,  and  the  auditor  not  being  satisfied 
that  the  person  so  receiving  it  came  within  the 
Act  as  being  permanently  unable  to  work  : — 
Held,  that  the  auditor  was  right  in  disallowing 
the  sum.  R.  (Ferguson)  v.  O'Ferrall 
K.  B.,  App.,  35  I.  L  T.  R.  181  ;  2  N.  I.  J.  R.  38 

8.  Surcharge — Application  to  quash — 

Time  limit  of  application — Auditor  has  no  power 
to  settle  surcJmrge — 34  cfc  35  Vict.,  c.  109,  s.  12 — 
Or.  LXXXIV.,  rr.  13,  17  (a).]  A  Local  Govern- 
ment auditor  surcharged  M.  in  September,  1910. 
In  August,  1911,  M.  obtained  a  conditional  order 
to  quash  the  surcharge  : — Held,  that  the  applica- 
tion for  certiorari  was  late  whether  under  r.  13 
or  17  (a)  of  Or.  LXXXIV.  An  auditor  has  no 
authority  or  power  to  settle  any  case  of  sur- 
charge. S.  (Murphy)  v.  Flynn,  Local  Govern- 
ment Boa/rd  Auditor      K.  B.,  46  I.  L.  T.  R.  22 

9.  Surcharge — Certiorari.']     An    auditor 

surcharged  certain  members  of  the  Dublin  Port 
and  Docks  Board  in  respect  of  interest  paid  on 
their  debentures  at  4  per  cent.,  on  the  ground 
that,  having  regard  to  the  state  of  the  money 
market  and  the  fact  that  they  had  been  able 
to  borrow  money  at  3  per  cent.,  they  were 
bound,  as  trustees  of  the  port,  to  administer 
their  trust  with  all  possible  economy,  and  were 
not  justified  in  continuing  to  pay  an  unduly 
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high  rate  of  interest  on  these  debentures.     This 
surcharge    was   quashed    on    a   certiorari.      R. 
(Inglis  and  others)  v.  Drury 

Q.  B.,  [1898]  2  I.  R.  527 

10.  Surcharge — Bill   of  costs   taxed   by 

Taxing  Officer  of  House  of  Commons — Special 
payments  by  county  council  to  their  county  sur- 
veyor for  acting  as  an  expert  witness  on  their 
behalf — Borough  Funds  (Ireland)  Act,  1888  (51  dfc 
52  Vict.,  c.  53),  ss.  8,  10  ;  Local  Government 
(Ireland)  Act,  1898  (61  *  62  Vicf.,  c.  37),  s.  17.J 
Notwithstanding  the  provisions  in  section  8  of 
the  Borough  Funds  (Ireland)  Act,  1888,  where 
an  auditor  of  the  Local  Government  Board  dis- 
allows and  surcharges  a  payment  made  by  a 
county  council  in  pursuance  of  a  bill  of  costs 
taxed  by  a  Taxing  Officer  of  the  House  of 
Commons,  the  King's  Bench  Division  has  power 
to  review  such  disallowances  and  surcharges 
upon  certiorari.  Where  a  county  surveyor 
attends  the  House  of  Commons  by  direction  of 
and  on  behalf  of  his  county  council  to  give 
assistance  as  an  expert  witness  in  opposing  a 
bill  before  Parliament,  such  attandance  as  an 
expert  is  not  within  his  ordinary  duties,  and  he 
is  entitled  to  a  special  fee  therefor  in  addition 
to  his  ordinary  salary.  R.  (O'Neill  and  others) 
V.  Newell  K.  B.,  [1911]  2  I.  R.  535 

11.  Surcharge — Illegal  or  unfounded  pay- 
ments— Members  of  council — Accounting  persons 
— Negligence  or  misconduct — Local  Government 
Act,  1871  (34  <fc  35  Vict.,  c.  109),  s.  12— Local 
Government  Act,  1902  (2  Bdw  VII.,  c.  38),  s.  20.] 
Prior  to  the  passing  of  the  Local  Government 
Act,  1898,  the  Nenagh  Board  of  Guardians 
acquired  in  the  electoral  division  of  Nenagh, 
then  within  its  jurisdiction  as  sanitary  authority,, 
sites  for  nine  labourers'  cottages,  and  obtained 
for  the  purpose  from  the  Board  of  Works  a  loan 
secured  by  mortgage,  and  repayable  by  instal- 
ments. After  the  passing  of  the  Act,  when  the 
Board  of  Guardians  had  become  the  Rural 
District  Council,  the  town  of  Nenagh  was  created 
an  urban  district,  embracing  the  area  upon  which 
the  nine  labourers'  cottages  had  been  erected. 
The  rights  and  liabilities  of  the  two  district 
councils  were  adjusted  by  arbitration,  portion 
of  the  award  being  that  the  interest  of  the  rural 
council  in  the  nine  plots,  and  the  cottages 
erected  thereon,  was  to  be  transferred  forthwith 
to  the  urban  council,  together  with  the  liability 
for  the  repayment  of  the  instalments  on  the  loan. 
The  legal  requisites  for  affecting  the  transfer 
under  the  award  were  not  carried  out,  and 
although  the  rural  council  was  constantly 
pressing  its  solicitor,  it  did  not  resort  to  per- 
emptory measures  to  have  this  done.  In  the 
meantime  the  rural  council  continued  to  pay 
the  instalments  on  the  Board  of  Works  loan, 
for  which  it  remained  legally  Uable  until  the 
transfer  of  the  cottages  was  complete.  There- 
upon the  Local  Government  Board  auditor, 
considering  these  payments  to  be  unfoimded 
and  illegal,  surcharged  the  councillors,  who  by 
their  signatures  authorized  the  payment  of  the 
instalments : — Held,   that   the  payments   were 
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neither  unfounded  nor  illegal  within  the  meaning 
of  section  12  of  the  Local  Government  Act,  1871 
(34  &  35  Vict.,  c.  109).  Hdd  also,  assuming 
that  the  councillors  could,  in  a  case  such  as  the 
present,  be  held  responsible  for  negligence  or 
misconduct  as  "  accounting  persons  "  within  the 
meaning  of  section  20  of  the  Local  Government 
Act,  1902  (2  Edw.  VII.,  c.  38),  that  there  was 
here  no  finding  of  negligence  or  misconduct 
which  would  justify  the  surcharge.  Per  Lord 
O'Brien,  L.C.J. — The  Court  does  not  decide 
whether,  in  a  case  like  the  present,  the  auditor 
has  authority  to  hold  that  the  council,  or  its 
members,  are,  or  are  not,  guilty  of  negligence 
as  accounting  persons.  This  question  has  not 
as  yet  been  judicially  decided — it  has  not  been 
as  yet  made  the  exclusively  operative  ground 
of  decision.  B.  {Butler  and  others)  v.  Browne 
K.  B.,  [1909]  2  I.  R.  333  ;  43  I.  L.  T.  R.  162 

12.  Surcharge — Medical  fees — Recovery  at 

Petty  Sessions — Power  of  Justices  to  inquire  into 
legality  of  surcharge — Appeal  to  Local  Govern- 
ment Board  —  Finality  of  decision  of  Board — 
10  cfc  11  Vict.,  c.  31,  ^.  28— 34cfc  35  Vict.,  c.  109, 
ss.  12,  13 — Local  Government  (Ireland)  Act,  1898, 
s.  63.]  The  prosecutor,  as  Local  Government 
Board  auditor,  surcharged  two  guardians  who 
had  proposed  and  seconded  a  resolution  under 
which  the  board  of  guardians  paid  a  doctor  a 
fee  in  excess  of.the  fee  allowed  by  the  authorised 
scale,  although  such  guardians  had  not  author- 
ised the  payment  by  signature  or  initials.  The 
guardians  surcharged  appealed  to  the  Local 
Government  Board,  who  confirmed  the  sur- 
charge, and  upon  failure  of  payment  the  pro- 
secutor issued  a  summons  against  said  two 
guardians  at  Petty  Sessions.  The  Justices  dis- 
missed the  summons  on  the  ground  that  only 
such  persons  as  authorised  the  payment  by 
signature  or  initials  could  be  surcharged  under 
section  28  of  the  Poor  Relief  Act,  1847.  On 
application  by  the  prosecutor  the  Court  quashed 
the  order  of  the  Justices  on  the  ground  that  the 
surcharge  was  properly  made  under  section  12 
of  the  Local  Government  (Ireland)  Act,  1871, 
and  that  the  decision  of  the  Local  Government 
Board  on  appeal  was  final  under  section  63  of 
the  Local  Government  (Ireland)  Act,  1898. 
R.  (Gonsidine)  v.  County  Fermanagh  Justices 

K.  B.,  44 1.  L.  T.  188 
13. Surcharge — Negligence  or  miscon- 
duct.'] Certain  urban  district  councillors  were 
surcharged  by  the  Local  Government  Board 
auditor  the  amount  of  certain  arrears  of  poor 
rate  that  had  been  uncollected  by  their  poor 
rate  collector.  The  ground  of  the  surcharge 
was  that  a  recommendation  of  the  district 
council's  finance  committee  that  the  collector's 
sureties  should  be  required  to  pay  over  the 
outstanding  arrears  "  was  dealt  with  in  a 
manner  so  ineffective  and  unsatisfactory  that 
the  members  are,  in  my  opinion,  directly  re- 
sponsible for  the  loss  which  the  ratepayers  have 
sustained  on  foot  of  these  arrears  through  their 
deliberate  negligence "  : — Held,  that  as  the 
Local  Government  Act,   1902    (2   Edw.  VIL, 
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c.  38),  was  not  then  in   operation,  the  auditor 
was  not  entitled  to  surcharge  the  urban  council- 
lors under  the  circumstances.      R.  (Dalton  and 
others)  v.  Ellis  K.  B.,  3  N.  I.  J.  R.  266 

14.  Surcharge — Negligence  or  miscon- 
duct] Held  by  Kenny  and  Barton,  JJ. 
(Johnson,  J.,  dissentiente) : — (1)  That  the  mere 
fact  that  the  contract  price  under  a  building 
contract  had  been  paid  by  an  urban  council 
without  deducting  liquidated  damages  in  respect 
of  delay  in  completing  the  work,  and  without 
the  production  of  the  written  extension  of  time 
requires  by  the  contract,  did  not,  as  a  matter  of 
law,  necessarily  make  the  payment  an  illegal  oi' 
unfounded  one.  (2)  That  the  improper  waiver 
by  an  urban  council  of  covenants  in  a  building 
contract  might  amount  to  a  breach  of  trust,  and 
if  so,  the  loss  occasioned  thereby  might  ba  dealt 
with  by  the  auditor  under  section  20  of  the 
Local  Government  Act  of  1882.  But  the  audit 
in  this  case  was  held  in  September,  1902,  and 
prior  to  December  18,  1902  (the  date  of  the 
Local  Government  Act,  1902),  Local  Govern- 
ment Board  auditors  had  no  jurisdiction  to 
surcharge  accounting  parties  on  the  ground 
that  loss  had  been  caused  to  the  rates  through 
their  negligence  or  misconduct.  Senible,  per 
Barton,  J. — Where  it  is  proposed  to  surcharge 
members  of  a  Board  on  the  ground  of  personal 
negligence  or  misconduct,  it  would  be  a  just  and 
convenient  procedure  to  afford  them  an  oppor- 
tunity of  explanation  before  surcharging  them 
on  grounds  affecting  character  and  conduct. 
R.  (Ronan  and  others)  v.  EUis 

K.  B.,  3  N.  I.  J.  R.  270 

15.  Surcharge  —  Payments  "  contrary  to 

law  or  unfounded  " — Borough  council — Accounts 
— Certiorari  —  Local  Government  {Ireland)  Act, 
1871    (34  cfc   35    Vict,    v.    109),    s.    12.]      The 
function  of  an  auditor  under  section  12  of  the 
Local  Government  (Ireland)  Act,   1871,  is  not 
confined  to  the  aUlowanoe  or  disallowance  in 
toto  of  each  item  under  review,   and  where  a 
severable  part  of  an  item,  which  is  otherwise 
legal,  is  contrary  to  law  or  unfounded  in  fact, 
it  may  be  open  to  the  auditor  to  disallow  the 
legal  or  unfounded  part,   without  surcharging 
the  whole.     The  respondent,  an  auditor  of  the 
Local    Government    Board,     in    auditing    the 
accounts  of  the  municipal  borough  of  Belfast 
for  the  year  ending  31st  August,  1902,  disallowed 
as  an  illegal  payment  within  the  meaning  of 
section  12  of  the  Local  Government  (Ireland) 
Act,  1871,  half  a  guinea  out  of  each  guinea  and 
a  half  allowed  by  the  council  of  the  said  borough 
as  a  daily  payment  for  subsistence  to  members 
of  the  council  and  officials  when  absent  irom 
home  on  municipal  business : — Held,  on  certio- 
rari, that  power  to  disallow  a  payment  in  the 
auditing   of   an   account  prima  facie  included 
power  to  disallow  a  severable  part  of  it ;  that 
(assuming  such  payments  for  subsistence  to  be 
legal  in  character)  the  auditor  was,  in  the  first 
instance,  and  subject  to  review  on  certiorari, 
the  judge  of  what  was  a  reasonable  amount, 
and  might  disallow  as  illegal  any  payment  in 
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exoesB  of  what  he  held  reasonable.  Per  Palles, 
C.B.  :  The  jurisdiction  of  the  Court  on  the 
hearing  of  a  certiorari  under  the  provisions  of 
section  12  of  the  Local  Government  (Ireland) 
Act,  1871,  is  not  merely  to  determine  whether 
or  not  the  auditor  has  exceeded  his  jurisdiction, 
but  is  a  plenary  jurisdiction  to  decide  the  par- 
ticular matter  of  complaint,  whether  involving 
matters  of  fact,  or  of  law,  or  of  both.  R.  {King- 
Kerr)  V.  Newell  K.  B.,  [1903]  2  I.  R.  335  ; 
37  L  L.  T.  R.  45  ;  3  N.  I.  J.  R.  93 

16. Surcharge — Becovery  of  amount  of 

surcharge  at  P^tty  Sessions — AgricMlture  arid 
Technical  Instruction  Act,  1899,  s,  14 — Power 
of  Justices  to  inquire  into  merits  of  surcharge — 
Costs.1  The  Local  Government  Board  auditor 
surcharged  J.  M'M.,  W.  H.  P.,  and  X).  L., 
members  of  the  County  Committee  of  Agricul- 
ture and  Technical  Instruction,  with  certain 
sums,  and  the  Local  Government  Board  on 
appeal  refused  to  remit  such  surcharge.  On  the 
said  auditor  proceeding  by  summons  at  Petty 
Sessions  to  recover  the  amount  of  said  surcharge, 
the  Justices  dismissed  the  complaint  on  the 
ground  that  section  51  (7)  of  the  Local  Govern- 
ment Act,  1898,  did  not  apply,  as  the  amount 
surcharged  was  for  expenditure  that  did  not 
come  out  of  the  poor  rate.  On  the  application  by 
the  complainant, the  Court  quashed  the  said  order 
and  granted  costs  against  the  said  defendants, 
J.  M'M.,  W.H.  P.,  and  D.  8.  B.(Reddy)Y. Queen's 
County  Justices  K.  B.,  41  I.  L.  T.  R.  193 

Audit  50  L  L.  T.  R.  181 

See  Technical  Instruction. 

LOCAL  GOVERNMENT— AUDITOR. 

1. Appointment  of — Poor  law  auditor.'] 

The  provisions  of  section  11  of  the  Local  Govern- 
ment (Ireland)  Act,  1871,  are  mandatory,  and 
the  Local  Government  Board  caimot  appoint  as 
auditor  of  the  accounts  of  a  town  any  person 
9ther  than  the  auditor  of  accounts  relating  to 
the  relief  of  the  poor  for  the  union  in  which  such 
town,,  or  the  greater  part  thereof,  is  situate, 
unless  the  latter  be  a  contractor  for  any  articles 
or  things  supplied  to,  or  be  a  member  of  the 
governing  body  of,  such  town,  or  be  unable  to 
undertake  the  duties  incident  to  such  audit. 
Another  auditor  cannot  be  appointed  merely 
because  the  time  of  the  auditor  of  the  union  in 
which  a  town  is  situate  is  fully  occupied  by 
duties  assigned  to  him  by  the  Local  Government 
Board  and  unconnected  with  the  accounts  of 
such  poor  law  union.  Per  Holmes,  L.J. — The 
Local  Government  Board  cannot  authorise  any 
one  to  act  as  auditor  of  a  town  without  showing 
by  some  document  why  he  should  take  the  place 
of  the  person  who  prima  facie  ought  to  perform 
that  duty.  R.  (Drury)  v.  Tovm  Clerk  of  Dublin 
App.,  40  L  L.  T.  R.  241 

2. Certiorari  and  mandamus — Audit  of 

accounts  —  Certiorari  inapplicable — Discretion.] 
The  function  of  an  auditor  in  examining  and 
passing  the  accounts  of  a  district  asylum  for 
the  purpose  of  the  capitation  grant  under 
section  58  of  the  Local  Government  (Ireland) 
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Act,  1898  (61  &  62  Vict.,  o.  37),  is  ministerial  or 
administrative,  and  not  judicial.  Such  audit 
cannot  be  the  subject  of  certiorari  unless  made 
so  by  statute.  No  writ  of  mandamus  can  issue 
to  an  auditor  on  such  audit,  as  the  auditor  can 
neither  be  directed  to  revise  the  accounts  in 
accordance  with  the  applicant's  interpretation 
of  rights,  nor  be  directed  to  hear  and  determine, 
as  he  has  already  done  so.  Where  an  auditor 
in  such  audit  misunderstands  or  misapplies  an 
enactment  to  the  prejudice  of  some  person  in- 
terested in  the  audit,  the  proper  remedy  is  a 
substantive  action.  Error  in  decision  either  on 
legal  merits  or  on  a  statute  cannot  be  reviewed 
on  inandamus.  R.  {O'Ferrall)  v.  Sheehan  [1898] 
2  I.  R.  683;  R.  {Wexford  C.  C.)  v.  L.  G.  B. 
([1902]  2  I.  R.  349;  R.  {Martin)  v.  Mdhony 
([1910]  2  T.  R.  695)  considered  and  applied. 
Ri  (Chnrnd  Asylum  Commitee)  v.  Considine 

K.  B.,  [1917]  2  I.  R.  1 

3. Duties  ol  auditor— 10    Vict.,  e.   31, 

«.  1.]  A  Local  Government  Board  auditor, 
when  auditing  the  accounts  of  a  board  of 
guardians,  being  dissatisfied  as  to  the  legality 
of  the  payment  of  a  sum  of  money  granted  by 
the  guardians  as  outdoor  relief  to  a  widow, 
aged  fifty-four,  on  the  ground  that  she  was 
permanently  incapacitated  for  work,  called!  or 
a  medical  certificate,  or  other  evidence,  to  show 
that  she  was  unable  to  work.  The  guardians 
had  acted  on  the  statement  of  their  relieving 
officer  in  making  the  allowance,  and  declined 
to  give  further  evidence.  The  auditor  surcharged 
them  with  the  payment.  On  an  application  by 
the  guardians  for  a  writ  of  certiorari  to  quash 
the  surcharge  by  the  auditor : — Held  (affirming 
the  decision  of  the  King's  Bench),  that  it  was 
within  the  powers  of  the  auditor,  and  that  it 
was  his  duty,  to  call  for  further  evidence  in  the 
case,  and  such  evidence  not  having  been  given 
that  the  surcharge  was  right.  R.  {Ferguson)  v. 
More  O'Ferrall  App.,  [1903]  2  L  R.  141  ; 

36  I.  L.  T.  R.  8  ;  1  N.  I.  J.  R.  230 ; 
2  N.  I.  J.  R.  38 

4. Powers — Mandamus — Accounts — Sur- 
charge— Prodiwtion  of  books — Auditor's  right  to 
comment — Town  clerk — Public  Bodies  Order, 
1904 — Demand  and  refusal — Illegal  conduct  on 
the  part  of  the  auditor — LocalGovernment{Ireland) 
Act,  1871.]  An  auditor  of  the  Local  Go  verument 
Board,  charged  with  a,  statutory  duty  to  audit 
the  accounts  of  a  county  borough  council,  as 
that  duty  cannot  be  performed  without  the  pro- 
duction of  the  books  and  vouchers,  has  a  suffi- 
cient interest  in  the  performance  of  the  duty 
imposed  upon  the  town  clerk  {e.g.,  to  produce 
suchbooksand  vouchers)  to  maintain  an  applica- 
tion for  a  writ  of  mandamus  to  compel  such 
town  clerk  to  produce  the  books  and  vouchers. 
The  town  clerk  cannot  resist  the  production  of 
such  books  and  vouchers  by  sheltering  himself 
behind  a  resolution  of  the  county  borough  council 
directing  him  not  to  produce  them.  As  the  town 
clerk  is  the  proper  officer  to  produce  such  books 
on  behalf  of  the  corporation,  the  demand  upon 
him  as  such  officer  and  his  refusal  as  their  officer 
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and  by  their  command  is  a  demand  upon  and 
a,  refusal  by  the  corporation.  The  remedy  in 
such  a  case  as  against  both  the  town  clerk  and 
the  corporation  is  by  mandamus,  and  not  by 
indictment.  Misconduct  by  the  auditor  in  the 
performance  of  his  duty  in  the  past  is  not  a 
ground  that  could  be  relied  upon  to  resist  the 
production  of  such  books  and  vouchers.  Where 
there  is  jurisdiction  in  the  auditor  to  enter  upon 
the  audit  the  principle  in  proceedings  in  pro- 
hibition is  applicable,  and  if  an  illegality  on  the 
part  of  the  auditor  is  anticipated  the  writ  of 
prohibition  could  not  be  applied  for  until  the 
point  was  arrived  at  at  which  the  illegality 
commenced.  An  auditor  under  the  Local 
Government  Board  has  to  report  upon  the 
accounts,  and  the  main  object  of  his  report  is 
the  information  of  the  ratepayers.  The  accounts 
nevertheless  are  not  to  be  embodied  in  the 
report,  which  is  to  be  accompanied  by  abstracts 
only  of  the  accounts.  The  report  may  and  in 
many  cases  ought  to  show  the  figures  of  the 
gross  amounts  brought  into  those  abstracts, 
and  the  inquiries  by  which  those  figures  were 
arrived  at,  together  with  such  explanations  as 
will  bring  home  to  the  mind  of  the  reader  the 
true  financial  condition  of  the  municipality. 
E.  (Drury)  v.  Dublin  Corporation  and  Henry 
Campbell  K.  B.,  41  L  L.  T.  R.  97 

Certificate  —  Baronial    guarantee — ' '  Net 

profits  "  [1896]  2  I.  R.  661 

See  Railway— Baronial  Guarantee. 
— -  Duties  and  powers  of    [1903]  2  I.  R.  141  ; 

36  I.  L,  T.  R.  8 
See  Local  Government — Auditor.    3. 

Surcharge- — Municipal  accounts 

[1894]  2  I.  R.  489 
See  Municipal  Corporation — Accounts.    1. 

Surcharge  [1898]  2  I.  R.  511 

See  Municipal  Corporation — Accounts.    3; 

Surcharge   [1898]  2. 1.R.530;  31LL.T.R.8 

See  Municipal  Corporation^Accounts.    2. 

LOCAL  GOVERNMENT— BATHING  PLACE. 

Publication  of  by-law- — Evidence  of  —  Local 
newspaper — Bathing  machines — High  and  low 
water  marh — Added  area.l  Kingstown  Urban 
Council  T.  Carson  40  I.  L.  T.  287 

LOCAL  GOVERNMENT  —  BORROWING 

POWERS. 

Electric  Lighting  Acts,  1882-1888— Ptt6iic 
Health  {Ireland)  Act,  1878^ — Loan  to  provide 
working  capital- — "  Permanent  works."~^  The 
powers  of  borrowing  conferred  on  local  author!  - 
t  ies  by  the  Public  Health  (Ireland)  Act,  1878, 
ss.  237  and  238,  as  incorporated  with  the 
Electric  Lighting  Acts,  1882  and  1888,  do  not 
enable  a  local  authority  to  borrow  for  the 
purpose  of  providing  working  capital  with  which 
to  carry  on  an  electric  lighting  system  estab- 
lished by  them,  until  sufficient  revenue  is 
received  from  the  sale  of  electricity  to  cover  the 
working  expenses.  Dundalh  Urban  District 
Council  V.  Attorney-General  for  Ireland 

Ch.  Div.,  51  I.  L.  T.  R.  174 


LOCAL   GOVERNMENT— BRIDGES   ACTS, 

Adjacent  counties  —  Resolution — Conditional,'] 
Semble,  a  resolution  passed  by  a  county  council, 
under  s.  26  of  the  Bridges  (Ireland)  Act,  1867, 
consenting  to  co-operate  with  the  council  of 
another  county  in  the  building  of  a  bridge 
wholly  within  the  area  of  that  other  county,  but 
limiting  the  total  amount  to  be  levied  off  the 
county  with  respect  to  which  the  resolution  is 
passed  to  a  sum  not  exceedng  a  specified 
amount  .'yearly,  is  not  a  resolution  on  which 
jurisdiction  to  hold  an  inquiry  underthe  Bridges 
Acts  could  be  founded,  the  resolution  being  con- 
ditional in  form  and  limited  in  amount.  Se 
Proposed  Free  Bridge  at  Waierford  and  the 
Bridges  Act        Sullivan,  K.C.,  3  N.  I.  J.  R.  43 

LOCAL  GOVERNMENT— BY-LAWS. 

Urban  district — Boats  plying  for  hire.]  There 
is  no  authority  under  the  Towns  Improve- 
ment Act,  1854,  to  enable  an  urban  district 
council  to  make  regulations  for  boats  and  boat- 
men plying  for  hire  outside  the  limits  of  the 
urban  district.  By-laws  or  regulations  for  boats 
and  boatmen  plying  for  hire  outside  the  urban 
district,  but  within  four  miles  from  the  post 
office  in  that  urban  district,  were  held  to  be 
invalid.  Healy  v.  Siordan;  Healy  v.  M'Carthy 
Co.  Ct.,  4  N.  I.  J.  R.  91 

LOCAL  GOVERNMENT— CONTRACT. 

Over  twenty  pounds  —  Not  under  seal — 
Builders'  extras — Architect — Certificate — Executed 
consideration.]  Where  the  purposes  for  which  a 
corporation  is  created  render  it  necessary  that 
works  should  be  done  to  carry  into  effect  those 
purposes,  if  the  work  done  is  accepted  by  the 
corporation  and  the  whole  consideration  for  pay- 
ment is  executed,  there  is  a  contract  to  pay 
implied  from  the  acts  of  the  corporation,  and  the 
absence  of  a  contract  under  seal  of  the  corpora- 
tion is  no  answer  to  an  action  brought  in  respect 
of  the  work  done.  D.,  a  contractor,  agreed  to 
do,  and  did,  certain  works  for  the  defendants 
at  a  cost  of  £2,736,  which  he  was  paid.  D. 
claimed  also  a  sum  of  £547  for  extras  done  by 
him  with  the  concurrence  of  the  defendants' 
architect,  for  which  extras  the  architect  certified 
in  accordance  with  certain  general  conditions 
which  were  alleged  to  form  part  of  the  contract. 
The  defendants  alleged  that  they  knew  nothing 
about  the  general  conditions,  and  that  they 
formed  no  part  of  the  contract.  On  January 
17th  the  defendants  advertised  for  tenders  for 
the  work  in  question,  and  stated  that  the 
dra-wings  and  specifications  were  to  be  seen  at 
the  architect's  office.  The  architect  proved  that 
"  specification  "  included  these  "  general  con- 
ditions." D.  sent  in  a  tender,  dated  January 
29th,  to  carry  out  the  work,  according  to  the 
architect's  "  drawings  and  specification,"  for 
£2,736.  On  January  31st  the  defendants 
accepted  the  tender  by  resolution  imder  seal, 
but  added  the  condition :  "  The  work  to  be 
completed  -within  nine  months  from  date  of 
signing  of  contract."  On  February  4th  D. 
wrote  asking  for  a  year.     On  February  5th  the 
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guardians   passed   this  resolution  :     "  Solicitor 
to  prepare  bond  "  (i.e.   of  sureties).    On  March 
5th,  D.  executed  an  agreement  which  had  been 
prepared  by  the  defendants'  solicitor  and  which 
specifically  referred  to  the  general  conditions. 
The  bond  also  was  entered  into  on  the  same  day. 
The  agreement  of  March  5th  never  was  executed 
by  the  defendants.     D.  was  paid  his  contract 
money  by  instalments   in  accordance  with  the 
general   conditions,   and   he   also  insured  the 
works   in    accordance    with    the    same.      The 
architect  had  given  certificates  for  all  the  extras  :  I 
Held,  that  the  parties  were  ad  idem  on  February 
5th,'  that  the  general  conditions  formed  part  of 
the  contract,  and  that  the  architects  certifi- 
cates were   binding  on  the   defendants  :    Held 
also,  that  though  the  extras  were  not  done  under 
the  written  directions  of  the  architect  (as  pro- 
vided in  the  general  conditions),  yet,  as  these 
conditions  made  the   architect  an   arbitrator, 
and  made  his  certificate  final,  the  fact  that  the 
extras  were  done  on  oral  directions  only  could 
not  be  relied  upon  by  defendants.  Donovan  v. 
South  Dublin  Guardians     K.  B.,  5  N.  I.  J.  R.  106 

LOCAL  GOVERNMENT— CONTRIBUTION. 

1. Between  district  council  and  county 

council — Local  Government  {Ireland)  Act,  1898, 
ss.  51,  66 — Time  of  payment— -Deduction  for  costs 
of  collection  and  irrecoverable  rates — Local  Govern- 
ment Board  {County  Councils)  Order  of  ISth 
April,  1899,  Article  22.]  Under  sections  51  and 
66  of  the  Local  Government  (Ireland)  Act,  1898, 
the  5  per  cent,  deduction  for  cost  of  collection 
and  irrecoverable  rates  must,  in  the  accounts 
between  the  county  council  and  its  contributory 
district  councils,  be  credited  to  the  former. 
The  Court  will  decline  to  enter  upon  the  question 
of  the  legality  of  a  demand  note  duly  served 
in  pursuance  of  the  Local  Government  Board 
(County  Councils)  Order  of  the  18th  April,  1899, 
or  to  discuss  the  validity  of  that  Order,  upon 
a  motion  to  make  absolute  or  discharge  a  con- 
ditional order  for  the  issue  of  a  writ  of  man- 
damus ;  and  would  require  such  »,  question,  if 
raised,  to  be  raised  by  plea  upon  the  return 
to  the  writ  of  mandamus,  or  upon  writ  of 
certiorari.  B.  (County  Dublin  County  Council)  v 
New  Kilmainham  Urban  District  Council 

K.  B.,  [1902]  2 1.  R.  495  ;  35  I.  L.  T.  R.  15 ; 
1  N.  I.  J.  R.  59 

2. Between  urban  district  council  and 

county  council — Local  Government  (Ireland)  Act, 
1898,  as.  51,  59,  am(i66 — Apportionment  of  county 
charges — Action  on  foot  of  a  demand  note — Dublin 
Corporation  Acts — Dublin  bridge  tax — Metropoli- 
tan police  tax — Bight  to  deduct  uncollected  and 
irrecoverable  balances  in  respect  of  apportioned 
'bridge  tax  and  police  rate — Bight  to  credit  for 
5  per  cent,  deduction  for  costs  of  collection,  tfcc] 
The  plaintiffs  sued  the  defendants  for  the 
balance  (£99)  due  on  foot  of  their  demand  note 
■of  the  5th  October,  1899,  for  £16,170,  for  the 
services  of  the  year  ending  31st  March,  1900. 
This  balance  (£99) — being  5  per  cent,  on  the 
amounts  apportioned  on  the  defendants  for 
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bridge  tax  and  police  tax — the  defendants  dis- 
puted, on  the  ground — (a)  that  they  were 
entitled  to  deduct  it  for  costs  of  collection,  &c., 
under  section  66  (4)  of  the  Local  Government 
Act,  1898,  and  (6)  on  the  ground  that  it  re- 
presented uncollected  and  irrecoverable  rates 
for  bridge  and  police  taxes  upon  unoccupied 
premises : — Held,  that  section  51  imposed  an 
unqualified  duty  on  the  defendants  to  pay  the 
amount  as  set  out  in  the  demand  note,  and  that 
the  plaintiffs  were  therefore  entitled  to  j  udgment 
for  the  full  amount  sued  for,  irrespBotive  of  the 
capacity  of  the  defendant  body  to  pay,  or  the 
power  of  the  plaintiff  to  make  such  judgment 
fruitful : — Held  further,  following  B.  (County 
Dublin  County  Council)  v.  New  Kilmainham 
Urban  District  Council  ([1902]  2  I.  R.  495, 
35  I.  L.  T.  R.  15)  that  the  defendants  were 
not  entitled  to  participate  in  the  5  per  cent, 
deduction  for  costs  of  collection,  &c.,  allowed  by 
section  66  (4).  County  Dublin  County  Council 
V.  Pembroke  Urban  District  Council 

K.  B.,  [1902]  2  I.  R.  485  ;  36  I.  L.  T.  R.  97  ; 
2  N.  I.  J.  R.  70 

3. Contributory  place — Water  supply — 

Liability  of  contributory  place  or  expense  of  water 
supply  to  part  of  such  place — Public  Health 
(Ireland)  Act,  1878  (41  &  42  Vict,  c.  52),  s.  233— 
Local  Government  (Ireland)  Act,  1898  (61  ofe  62 
Vict.,  c.  il)— Public  Health  (Ireland)  Act,  1900 
(63  <fc  64  Vict.,  c.  10) — Powers  oj  Local  Govern- 
ment Board.]  The  Local  Government  Board  have 
no  absolute  discretion  to  determine  the  area  of 
charge  on  which  special  expenses  under  the 
Public  Health  Act  shall  be  levied.  Apart  from 
the  provisions  of  the  Public  Health  (Ireland)  Aot, 
1900,  which  enables  the  Local  Government 
Board,  with  the  consent  of  the  rural  district 
council,  to  impose  such  expense  on  the  whole 
rural  district,  their  power  is  to  determine  which 
of  the  four  units  mentioned  in  section  232  of  the 
Public  Health  (Ireland)  Act,  1878,  is  to  be 
selected  as  the  area  of  charge.  They  have  no 
power  to  aggregate  two  or  more  of  these  units 
unless  each  such  unit  is  a  place  in  respect  of 
which  the  expenses  have  been  incurred.  Decision 
of  the  King's  Bench  Division  reversed.  B. 
(Ballycastle  Sural  District  Council)  v.  Th^ 
Local  Government  Board  for  Ireland 

K.  B.,  App.,  [1904]  2  I.  R.  270,  283  ; 
38  I.  L.  T.  R.  33  ;  4  N.  I.  J.  R.  62 
4, Contributory  pUee— Water  supply- 
Sewage  works — "  Expenses  incurred,"  meaning 
of— Area  of  charge — Public  Health  (Ireland)  Act, 
1878  (41  &  42  Vict.,  c.  5),  s  232— Local  Govern- 
ment (Ireland)  Act,  1898  (61  dk  62  Vict.,  c.  37)— 
Powers  of  Local  Government  Board.]  The  powers 
of  the  Local  Government  Board  to  fix  the  area 
of  charge  upon  which  special  expenses  shall  be 
chargeable  are  not  confined  to  cases  in  which 
the  expenses  have  actually  been  incurred,  but 
can  be  exercised  in  relation  to  future  estimated 
expenses.  By  sealed  order,  reciting  that  the 
Rural  District  Council  of  G.  had  incurred  or 
were  about  to  incur,  specal  expenses,  for  the 
purpose  of  providing  a  water  supply  and  drainage 
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continned. 
system,  and  maintaining  the  same,  at  the  town 
of  B,  in  the  said  rural  district,  the  Local  Govern- 
ment Board  determined  that  the  two  electoral 
divisions  of  B.  urban  and  B.  rural  should  be 
the  area  of  charge  upon  which  all  expenses 
incurred,  or  which  might  be  incurred,  by  the 
council  of  the  said  rural  district,  should  be 
chargeable.  The  works  were  mainly  intended 
to  benefit  the  town  of  B.,  which  was  co-extensive 
with  the  electoral  division  of  B.  urban ;  but  it 
was  alleged  by  affidavit  that  benefits  from  the 
proposed  works  would  also  extend  to  the 
electoral  division  of  B.  rural,  which  surrounded 
the  town  of  B.  on  every  side — viz.,  the  river, 
which  received  the  sewage  from  the  town,  which 
was  the  principal  source  of  water  supply  for 
portion  of  B.  rural,  would  be  purified ;  the  pipe- 
line of  the  waterworks,  which  would  run  through 
a  considerable  portion  of  B.  rural,  could  be 
tapped  by  the  ratepayers  ;  and  it  was  proposed 
to  establish  a  fountain  at  certain  cross-roads 
for  the  use  of  the  inhabitants  of  B.  rural : — 
Held,  that  the  electoral  divisions  of  B.  urban 
and  B.  rural,  being  contributory  places  within 
the  meaning  of  section  232  of  the  Public  Health 
Act,  1878,  were  places  which  the  Local  Govern- 
ment Board  was  entitled  to  fix  as  the  area  of 
charge.  S.  (Potts)  v.  Local  Government  Board 
K.  B.,  App.,  [1905]  2  I.  R.  324,  342  ; 
App.,  [1906]  2  LR.  206; 
39  L  L.  T.  R.  63,  273  ;  5  N.  I.  J.  R.  49,  99 

5.  From  urban  councils — "  Debt  claim 

or  demand  " — Statute  of  Limitations.]  Under  the 
Local  Government  Act,  1898,  the  urban  district 
councils  have  to  contribute  to  the  county-at- 
large  charges.  The  amount  of  such  contribution 
is  fixed  by  the  county  council  and  set  forth  in  a 
demand  note  sent  aimually  by  the  county  council 
to  the  urban  district  council.  The  urban  district 
council  raise  the  amount  by  means  of  a  poor 
rate : — Held  (Barton,  J.,  concurring  in  the 
result,  but  for  different  reasons),  that  the  amount 
comprised  in  such  demand  note  is  a  "  debt, 
claiin  or  demand  "  within  the  meaning  of  s.51  (7), 
and  therefore  the  amount  comprised  in  the 
demand  note  cannot  be  recovered  after  the 
expiration  of  the  time  prescribed  in  that  sub- 
section. B.  (Managhan  County  Council)  v. 
Monaghan  Urban  District  Council 

K.  B.,  2  N.  I.  J.  R.  279 

LOCAL    GOVERNMENT  —  COUNTY    INFIRM- 
ARY. 

1. Local  Government  Act,  1898,  s.  15— 

Application  of  Enactments  Order  (1S98),  Art.  15 
— County  infirmary  premises  subject  to  charges — ■ 
Liability  for  payment  of  .]  Where  certain  premises 
on  which  a  county  infirmary  had  been  erected 
became  vested  in  a  county  council  under  Art.  15 
of  the  AppUcation  of  Enactments  Order,  subject 
to  a  mortgage  and  other  charges  : — Held,  that 
the  county  council  were  not  liable  to  discharge 
these  outgoings,  in  addition  to  the  sum  annually 
contributed  by  them  for  the  purposes  of  the 
infirmary  under  section  15  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  and  that  the  payment 


LOCAL  GOVERNMENT— COUNTY  INFIRM- 
ARY— continued. 
by  them  of  such  outgoings  out  of  the  sum  so 
contributed  was  a  discharge  pro  tanto  of  their 
liability  to  apply  such  annual  contribution  for 
the  purposes  of  the  infirmary.  The  Governors 
and  Governesses  of  the  County  Infirmary  of  the 
County  of  Tyrone  v.  The  County  Council  of  the 
County  of  Tyrone  App..  38  I  L.  T.  R.  44  ; 

4  N.  I.  J.  R.  71 

2. Vesting  of  property  in  county  council 

— Local  Government  (Ireland)  Act,  1898  (61  c&  62 
Vict.,  c.  37),  e.  15 — Schedule  to  Application  of 
Enactments  Order,  1898,  Art.  15 — 5  Geo.  III., 
c.  20,  and  amending  Acts.]  The  property  in  a 
county  infirmary  is,  by  the  effect  of  Art.  15  (1) 
of  the  Schedule  to  the  Local  Government 
(AppUcation  of  Enactments)  Order,  1898, 
vested  in  the  county  council  of  the  county.  In, 
re  Tyrone  Infirmary  K.  B.,  [1903]  2  I.  R.  324  ; 
37  L  L.  T.  R.  12  ;  3  N.  L  J.  R.  16 

LOCAL  GOVERNMENT  —  COUNTY  PUR- 
POSES. 
Expenses  Incurred  by  clerk  ol  the  peace  in 
printing  and  advertising — "  County  purposes  " 
in  section  142  of  the  Grand  Jury  Act  (6  tb  7  Wm. 
IV.,  c.  116) — Liability  of  county  council  to 
provide  for  printing  and  advertising  for  "  county 
purposes  "  (6<fc  7  Wm.  IV.,  o.  116,  s.  142  ;  40<fc 
41  Vict.,  c.  56.  s.  20  (3)).]  The  expenses  in- 
curred by  the  clerk  of  the  peace  in — ( 1 )  printing 
lists  of  Quarter  Sessions  ;  (2)  advertising  dates 
of  Quarter  Sessions ;  (3)  printing  licensing 
applications ;  (4)  advertising  appointments  of 
Civil  Bill  officers  ;  (5)  advertising  of  appUcations 
for  compensation  for  criminal  injuries ;  and 
(6)  printing  lists  of  Civil  Bill  appeals  to  the 
Judges  of  Assize,  are  in  the  nature  of  expenses 
for  county  purposes,  the  presentment  for  and 
payment  of  which  by  tho  Grand  Jury  were 
lawful,  but  not  compulsory,  under  section  142 
of  the  Grand  Jury  Act,  1836  (6  <fc  7  Wm.  IV., 
u.  116),  and,  as  the  third  sub-section  of  section  20 
of  the  County  Officers  and  Courts  (Ireland)  Act, 
1877,  only  empowered  the  continuance  of  pre- 
sentments for,  and  payments  of,  such  expenses, 
but  did  not  render  them  compulsory,  there  is 
now  no  legal  obligation  on  the  county  council 
to  make  provision  for  their  payment,  although 
it  is  competent  and  proper  for  them  to  do  so. 
B.  (Cloherty)  v.  Galway  County  Council 

App.,  [1911]  2  I.  R.  154,  474  ; 
45  I.  L.  T.  R.  69, 167 

LOCAL    GOVERNMENT— DISPENSARY    DIS- 
TRICT. 

Re-arrangement — Eight  of  guardians  to  propose 
a  scheme — Power  of  Local  Government  Board  to  re- 
arrange dispensary  districts — Poor  Relief  ( Ireland) 
Act,  1851,  s.  6.]  The  Local  Government  Board 
for  Ireland  held  a  public  inquiry  touching  the 
necessity  of  altering  and  re  -arranging  the  dispen- 
sary districts  of  Castlerea  Union.  The  guardians 
of  the  union,  directly  after  the  inquiry,  passed  a 
resolution  agreeing  to  a  re-arrangement  on  the 
condition  only  that  the  head-quarters  of  two  of 
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TRICT—coniimMed. 
the  new  re-arranged  districts  should  be  in  par- 
ticular named  towns.    The  Local  Government 
Board  subsequently  wrote   to  the   guardians 
fornjally  requiring  them  to  alter  the  dispensary 
districts  in  accordance  with  a  scheme  prepared 
by  themselves  (the  Local  Government  Board). 
The  guardians  passed  a  resolution  characterising 
part     of     the     proposed    re-arrangement     as 
"  ridiculous,"  and  stating  that  as  soon  as  the 
Local     Government     Board     sanctioned     the 
guardians'  first  proposal  they  would  proceed  to 
propound  their  scheme.    After  a  time  the  Local 
Government  Board  issued  a  sealed  order  altering 
and  re-arranging  the  dispensary  districts,  and 
declaring  that  certain  medical  officers  and  mid- 
wives  should  continue  in  office  for  certain  of  the 
re-arranged  districts.    The  guardians  thereupon 
applied  for  a  writ  of  certiorari  to  quash  the  said 
sealed   order.      Section   6   of   the   Poor   Belief 
(Ireland)  Act,  1851,  provides  that  the  guardians 
must    first    be    "required"    to    formulate    a 
scheme  : — Held,  that  it  was  not  necessary  that 
the  Local  Government  Board  should  make  such 
requisition  in  any  particular  and  formal  manner  ; 
that  the  guardians  had  waived  their  right  to  a 
more    formal    requisition    by   their   resolution 
declaring  the  only  condition  upon  which  they 
would  agree  to  a  re-arrangement ;  and  that  the 
declaration  in  the  sealed  order  of  the   Local 
Government  Board  continuing  certain  medical 
officers    and   midwives   in   office   was   not    an 
"  appointment."    B.  (Oasilerea  Union)  v.  Local 
Government  Board  for  Ireland 
K.  B.,  [1909]  2  I.  R.  354, 369;  42  I.  L.  T.  R.282  ; 
43  I.  L.  T.  R.  144 
And  see  Dispensary  District. 

LOCAL  GOVERNMENT  —  DISQUALIFICA- 
TION. 

1 .  Absence — Illness — Costs  of  certiorari.'] 

A  member  of  a  rural  district  council  was  absent 
owing  to  illness  for  a  period  of  six  months  con- 
secutively from  the  meetings  of  the  council,  and 
his  seat  was  declared  vacant.  Another  person 
was  co-opted  in  his  place,  notwithstanding  an 
objection  made  at  the  meeting  at  which  the  co- 
option  took  place  that  the  member's  absence 
was  due  to  illness.  A  conditional  order  for  quo 
warranto  against  the  person  co-opted  having 
been  obtained  : — Held,  that  the  conditional 
order  must  be  made  absolute,  as  "illness"  in 
Article  12  (9)  was  illness  in  fact,  and  was  not 
among  the  reasons  for  absence  to  be  approved 
of  by  the  council,  and  that  consequently  the  seat 
never  became  vacant.  Held  also,  that  the  Court 
had  jurisdiction  to  give  costs  against  the  rural 
district  council  which  had  been  served  with  the 
conditional  order,  and  had  shown  cause.  Held 
also,  that  costs  can  be  given  in  certiorari  cases. 
S.  (De  Moleyns)  v.  Dingle  Rural  District  Council 
K.  B.,  3  N.  I.  J.  R.  277,  365 

2. Action    for    penalties— /Sec«r%  for 

ccsts.l  In  an  action  for  penalties  against  a  dis- 
qualified person  for  acting  as  mayor,  alderman, 
&c.,  under  the  Municipal  Corporations  Act,  1840 


LOCAL  GOVERNMENT  —  DISQUALIFICA- 
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(3  &  4  Vict.,  c.  108),  s.  89,  the  defendant  relying 
on  the  fact  that  the  plaintiff  had  no  means  of 
paying  costs,  applied  for  an  order  for  security 
for  costs,  and  contended  that  it  was  mandatory 
on  the  Court  under  the  above  section  to  make 
the  order : — Held,  that  the  section  was  not 
mandatory,  and  that  following  the  usual  rule, 
poverty  alone  was  not  a  sufficient  reason  for 
making  an  order  for  security.  Kenealy  v. 
O'Keefe  Kenny,  J.,  1  N.  I.  J.  R.  141 

3. Being    concerned    in    a    contract — 

Tender  for  bread  and  flour — Severable  contract — 
Bond  not  signed  by  contractor — Contractor  not 
entitledto  repudiate — Disqualification — Applica- 
tion of  Enactments  Order,  12  (4)  (»).]  X.  tendered 
to  supply  bread  and  flour  to  the  committee  of 
an  asylum  for  a  year.  The  committee  accepted 
the  tender  for  flour,  but  not  for  bread.  The 
committee  called  upon  X.  to  enter  into  a  bond 
with  sureties  for  the  performance  of  the  contract 
to  supply  flour.  X.  did  not  do  so,  but  continued 
to  supply  the  flour.  Within  the  year  X.  was 
elected  and  acted  on  the  town  council,  from 
portion  of  which  the  committee  was  drawn : — 
Held,  X.'s  tender  was  severable,  and  the  com- 
mittee was  justified  in  rejecting  it  for  bread  and 
accepting  it  for  flour.  X.  could  not  without  ,the 
permission  of  the  committee  determine  the  con- 
tract. X.  was  therefore  concerned  in  a  contract 
at  the  time  he  acted  on  the  council,  and  was 
therefore  disqualified.  Hyde,  Appellant,  v. 
Hosford,  Respondent         K.  B.,  46  I.  L.  T.  R.  59 

4. Board  of  guardians — Seed  potatoes — 

Guardian  concerned  in  contract  for  repayment — 
Disqualification — Schedule  to  Local  Government 
{Applicationof  Enactments)  Order,l898,  Art.  12 — 
Seed  Supply  Act,  1898,  61  <fc  62  Vict,  c.  50.]  A 
poor  law  guardian,  who,  in  common  with  the 
other  occupiers  under  a  certain  valuation, 
receives  seed  potatoes  from  the  guardians  under 
a  promise  to  pay  for  them  a  specified  price,  is, 
so  long  as  the  price  remains  unpaid,  concerned 
in  a  contract  with  the  guardians,  within  the 
meaning  of  Article  12  (4)  (e)  of  the  Schedule  to 
the  Privy  Council  (Application  of  Enactments) 
Order  of  the  22nd  December,  1898.  B. 
( Madden)  v.  Justices  of  County  Roscommon 

K.B.,  [1906]  2  I.  R.  173  ;  40  I.  L.  T.  R.  47 

5. Board    of    guardians — Acting    when 

disqualified — Previous  convictions  within  seven 
years — Local  Government  (Application  of  Enact- 
ments) Order,  1898,  Art.  12  (11) — Local  Govern- 
ment (Ireland)  Act,  1898  (61  <fc  62  Vict.,  c.  37), 
s.  94  (3).]  A  person  was  convicted  under  the 
Local  Government  (Application  of  Enactments 
Order,  1898,  Art.  12  (11),  of  having  acted  as  a 
member  of  a  board  of  guardians  when  dis- 
qualified, the  disqualification  being  that  within 
the  preceding  seven  years  he  had  been  convicted 
of  a  similar  offence.  The  conviction  was 
challenged  on  the  ground  that  Art.  12  (11)  of 
the  Local  Government  (Application  of  Enact- 
ments) Order,  1898,  did  not  include  the  disquali- 
fication resulting  from  conviction  mentioned  in 
s.  94  (3)  of  the  Local  Government  (Ireland)  Act, 
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1898,  and  that  the  remedy  of  the  prosecutor 
was  a  civil  action  under  Art.  11  (4)  of  the  Local 
Government  (Application  of  Enactments)  Order, 
1898  : — Held,  following  E.  {Hastings  )v.  Justices 
of  Galway  ([1915]  2  I.  R.  8,  note),  that  the  con- 
viction was  valid,  and  that  Art.  12  (11)  of  the 
Application  of  Enactments  Order,  1 898,  included 
the  disqualification  mentioned  in  s.  94  (3)  of  the 
Local  Government  (Ireland)  Act,  1898.  Hastings 
V.  O'Carroll  K.  B.,  [1915]  2  I.  R.  4  ; 

49  I.  L.  T.  R.  55 

6. Clerk    of     guardians — Hix    months' 

resignation — InjunctioTi— Chancery.]  At  a  meet- 
ing of  guardians  on  June  25th,  1904,  an  election 
of  clerk  was  held.  There  were  three  candidates, 
and  L.  was  declared  to  be  elected  by  a  majority 
of  votes.  L.  had  been  a  guardian  of  the  union, 
and  had  sent  in  his  resignation  as  guardian  on 
October  31st,  1903,  and  his  successor  had  been 
co-opted  by  the  guardians  on  December  12th, 

1903.  Both  proceedings  were  entered  oil  the 
minutes  of  the  guardians'  proceedings.  A  rate- 
payer wrote  to  the  Local  Government  Board  on 
December  19th,  1904,  calling  the  attention  of 
the  Board  to  the  co -option  on  December  12th, 
and  asking  if  the  co-option  was  legal  without 
notice  of  motion  being  given  to  the  guardians. 
The  Local  Government  Board  replied  on  Decem- 
ber 24th,  stating  that  they  were  advised  that  the 
notice  of  the  filling  of  a  casual  vacancy  was  not 
necessary.  The  Local  Government  Board  had 
never  formally  sanctioned  the  acceptance  by  the 
guardians  of  L.'s  resignation,  but  in  February, 

1904,  and  again  in  July,  1904,  they  had  to  call 
upon  the  guardians  to  hold  a  new  election  of 
clerk,  as  L.  was  disqualified,  his  resignation  not 
having  been  complete  : — Held,  in  an  action  by 
L.  against  the  guardians  (which  was  not  defen- 
ded), that  the  Local  Government  Board  had  by 
their  conduct  sanctioned  the  acceptance  by  the 
guardians  of  L.'s  resignation,  and  that  L.  was 
therefore  not  disqualified  on  June  25th  to  be 
elected  clerk,  six  months  from  his  resignation 
having  elapsed.  Held  also,  that  a  declaration 
should  be  made  that  on  June  25th  L.  was  duly 
elected  to  the  office,  and  that  he  was  qualified 
to  hold  the  same,  and  the  guardians  were  per- 
petually restrained  from  disturbing  him  in  his 
office.    Lynch  v.  Macroom  Guardians 

M.  R.,  5  N.  I.  J.  R.  44 
7. Composition  with  creditors — Arrange- 
ment deed — Kot  executed  nor  registered.]  F.  was 
a  candidate  who  at  a  Local  Government  election, 
in  January,  1901,  received  a  majority  of  votes 
and  was  declared  elected.  In  November,  1899, 
he  had,  through  his  solicitor,  made  an  offer  to 
his  then  creditors,  that  if  they  would  accept  a 
composition  of  5s.  in  the  £,  he  would  "  have  a 
deed  prepared  and  forwarded  for  signature." 
The  creditors  accepted  this  offer,  the  deed  was 
prepared,  forwarded  to  them  and  signed  by 
them,  and  they  were  paid  5s.  in  the  £  on  the 
amounts  of  their  several  debts.  The  deed  was 
never  executed  by  F.,  nor  was  it  registered.  C, 
the  only  other  candidate  for  the  sinale  vacancy 
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at  the  election,  handed  an  objection  in  writing 
to  the  returning  officer  at  the  time  of  the  nomina- 
tion and  placarded  the  constituency  with  a  notice 
of  the  alleged  disqualification  of  F.,  and  sent  a 
notice  of  the  same  to  every  elector  by  post. 
After  the  election,  C.  presented  a  petition 
alleging  the  disqualification  of  F.,  praying  that 
F.  should  be  unseated,  and  the  seat  awarded  to 
him  C. : — Held,  that  F.  had  within  five  years 
before  the  election  made  an  arrangement  with 
his  creditors  within  the  meaning  of  Art.  12  (4) 
of  the  Application  of  Enactments  Order,  22nd 
December,  1898,  and  was  disqualified  within  the 
meaning  of  that  rule,  and  his  election  was  void  : 
that  C,  being  qualified  and  duly  nominated,  has 
given  timely  and  sufficient  notice  to  the  electors 
of  the  ground  of  the  disqualification,  and  was 
entitled  to  be  declared  elected.  Held  also,  that 
a  composition  within  the  meaning  of  Art.  12 
could  be  proved  by  letters  and  acts  without 
deed ;  that  the  article  did  not  necessitate  a 
deed  for  the  purpose  ;  and  that  in  an  inquiry  as 
to  the  status  of  F.  at  the  moment  of  election 
such  an  unstamped  and  unregistered  deed  was 
admissible  in  evidence.  Clancy,  Petitioner; 
Fitzgerald,  Respondent 
Mr.    Commissioner  Smith,   1  N.  I.  J.  R.  173 

8.  County  Council — Acti7ig  when  dis- 
qualified— Paid  office  under  council — Committee 
of  council — Local  pension  committee — Clerk  of 
committee — Local  Government  {Application  of 
Enactments)  Order,  1898,  Art.  12  (4)  {d),  (6), 
{n)—-Old  Age  Pensions  Act,  1908  (8  Edw.  VII., 
c.  40),  s.  8 — Old  Age  Pensions  Regulations,  1911, 
Arts.  21  and  23.1]  A  local  pension  committee, 
appointed  by  a  county  council  under  the  pro- 
visions of  the  Old  Age  Pensions  Act,  1908,  and 
the  regulations  made  thereunder,  is  a  committee 
of  the  council  within  Art.  12  (6)  of  the  Local 
Government  (Application  of  Enactments)  Order 
1898,  and  a  member  of  the  council  holding  the 
position  of  paid  clerk  of  the  committee  is  dis- 
qualified under  Art.  12  (4)  {d)  of  the  Order  for 
being  a  member  of  the  council.  The  question 
what  is  a  committee  of  a  council  within  the 
meaning  of  Art.  12  (6)  of  the  Local  Government 
(Application  of  Enactments)  Order,  1898, 
considered.     Lynch  v.  0' Regan 

K.  B.,  [1915]  2  I.  R.  267  ;  49  I.  L.  T.  R.  169 

9.  County  council — Acting  when  dis- 
qualified— "  Paid  office  under  or  in  the  gift  of  the 
council " — Member  of  council  acting  while  member 
of  committee  of  management  of  light  railway  to 
which  he  was  appointed  by  council,  and  for  which 
he  received  a  fee — Local  Government  {Application 
of  Enactments)  Order,  1898,  Art.  12  (4)  (d).]  An 
employment  under  or  in  the  gift  or  disposal  of  a 
county  council  in  respect  of  which  the  person 
employed  receives  any  payment,  however  small, 
is  a"  paid  office  under  or  in  the  gift  or  disposal, 
of  the  council"  within  the  meaning  of  Art 
12  (4)  {d)  of  the  schedule  to  the  Local  Govern- 
ment (Application  of  Enactments)  Order,  1898, 
and  such  employment  disqualifies  the  employee 
from  being  appointed  as,  or  acting  as,  a  member 
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of  the  council.  A  light  railway,  constructed 
under  an  order  made  pursuant  to  46  &  47  Vict., 
c  43,  became,  under  section  10  of  that  statute, 
vested  in  the  grand  jury  of  the  County  of  Kerry. 
Prior  to  the  transfer  of  the  control  of  the  railway 
from  the  grand  j  ury  to  the  county  council  under 
section  4  (1)  of  the  Local  Government  (Ireland) 
Act,  1898,  an  Order  in  Council  was  made  by  the 
Lord  Lieutenant  directing  the  grand  jury  to 
appoint  as  committee  of  management  of  the 
railway  six  persons  who  were  cesspayers  of  the 
guaranteeing  baronies  with  a  valuation  of  not 
less  than  £20,  and  also  directing  that  each 
ordinary  member  of  such  committee  should  be 
remunerated  by  the  payment  of  a"  fee  "of  £l,or 
such  other  sum  as  the  Lord  Lieutenant  should  by 
an  Order  in  Council  direct,  and  that  the  chairman 
should  be  paid  a' '  salary  "  not  exceeding  £70  per 
annum.  After  the  transfer  of  the  control  of  the 
railway  to  the  county  council,  the  committee  was 
appointed  by  the  county  council.  The  respon- 
dent had  been  appointed  by  the  county  council  a 
member  of  the  committee  of  management  of  the 
railways,  and  received  as  remuneration  the  fee  of 
£1,  and  also  a  free  pass  on  the  railway.  While 
holding  this  appointment  he  acted  as  a  member 
of  the  county  council : — Held,  that  the  respon- 
dent held  a  paid  office  under  or  in  the  gift  or 
disposal  of  the  county  council  within  the  meaning 
of  Art.  12  (4)  (d)  of  the  schedule  to  the  Local 
Government  (Application  of  Enactments)  Order, 
1 898,  and  was,  therefore,  disqualified  from  acting 
as  a  member  of  the  county  council.  Moriarty  v. 
O'Donnell  K.  B..  [1915]  2  I.  R.  393  ; 

49  I.  L.  T.  R.  230 

10.  County  council — Contract  in  respect 

of  public  work  in  the  district — Supply  of  goods  to 
lunatic  asylum — Asylum  board  representing  two 
counties — Urban    district   councillor    in    one    a 
contractor— Penalty. '\    Article  12  of  the  Orders 
of  the  22nd  December,  1898,  made  under  the 
Local  Government  (Ireland)  Act,  1898,  provides 
that  "  A  person  shall  be  disqualified  for  .  .  . 
being  a  member  of  a  council  ...  of  a  district 
...  if  he  is  concerned  ...  in  any  bargain,  or 
contract,  entered  into  with  the  council"  (i.e., 
county  or  district),  "...  and  for  the  purpose 
of  this  provision  any  bargain  or  contract  with 
the  county  council  in  respect  of  any  public 
work  in  a  district  shall  be  deemed  to  be  a  bargain, 
or  contract,  with  the  council  of  that  district." 
The  respondent  was  an  acting  councillor  for  the 
urban  district  of  Ballinasloe,  County  Galway ,  and 
while  such  acting  councillor  was  a  contractor  to 
the  board  of  governors  of  the  Ballinasloe  Lunatic 
Asylum  for  the  supply  of  delft  and  brushes.   The 
district  of  the  asylum  comprised  two  counties, 
Galway  and  Roscommon,  and  the  board  was  a 
joint  committee  of  the  councils  of  both  counties, 
with  a  representation  from  each  council,  pur- 
suant to  section  9  of  the  Act : — Held,  that  the 
respondent's  contract  was  not  one  in  respect  of 
any  public  work  within  the  district,  and  that 
therefore  he  had  not  incurred  a  penalty  under 
Article  12.     Held  also,  by  Gibson,  J.,  that  the 
contract  was  not  within  the  mischief  (viz.,  a 
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conflict    of    interest    and    duty)    prohibited. 
Hastings  v.  Cogavin 

K.  B.,  [1904]  2  I.  R.  529  ;  38  I.  L.  T.  R.  99  ; 
4  N.  L  J.  R.  122 

11. County  council — Acting,  when  con- 
cerned in  a  contract  with  council — Committee  of 
Agriculture  and  Technical  liistruction — Com- 
mittee consisting  of  whole  council  and  other 
persons — Live  stock  scheme — Premium  to  member 
of  council — Status  of  committee — Local  Oovern- 
ment  {Application  of  Enactments)  Order,  1898, 
Art.  12  (4)  (e),  (6)  and  (11) — Agriculture  and 
Technical  Instruction(Ireland)  Act,  1899  (62  <fc  63 
Vict.,  c.  50),  c.  14.  By  section  14  of  the  Agricul- 
ture and  Technical  Instruction  (Ireland)  Act, 
1899  (62  <fc  63  Vict.,  c.  50),  county  councils  are 
empowered  to  appoint  committees,  for  the  pur- 
pose of  assisting  the  Department  of  Agriculture 
in  matters  relating  to  agriculture  and  other  rural 
industries,  consisting  partly  of  members  of  their 
own  body  and  partly  of  other  persons.  The 
County  Council  of  Queen's  County  appointed  a 
committee  of  agricultural  and  technical  instruc- 
tion for  the  county,  consisting  of  the  whole 
council  and  of  certain  other  persons.  The 
respondent,  a  member  of  the  committee  so  con- 
stituted, and  also  of  the  council,  was  awarded 
by  the  committee  under  their  cattle-breeding 
scheme  a  premium  in  respect  of  a  bull.  This 
premium  entitled  him  to  a  payment  of  £15  and 
to  certain  fees.  He  was  prosecuted  for  having 
acted  as  a  member  of  the  county  council  when 
disqualified  by  reason  of  having  entered  into  a 
bargain  or  contract  with  a  committee  of  the 
council : — Held,  that  the  County  Committee  of 
Agriculture  and  Technical  Instruction  was  a 
committee  within  the  meaning  of  Art.  12  (6)  of 
the  Local  Government  (Application  of  Enact- 
ments) Order,  1898,  and  that  the  respondent  was 
disqualified  for  being  a  member  of  the  county 
council.  The  expression  ' '  committee "  in 
Art.  12  (6)  of  the  Order  of  1898  is  not  confined 
to  then  existing  committees,  but  may  include 
a  committee  thereafter  appointed,  and  appointed 
under  a  new  statutory  authority.  Keeffe  y. 
Shaughnessy  K.  B.,  [1915]  2  I.  R.  105 ; 

49  I.  L.  T.  R.  21 
12. County  council — Acting  when  con- 
cerned in  a  contract  with  council — Committee  of 
Agriculture  and  Technical  Instruction — Horse- 
breeding  scheme — Fees,  received  by  member  of 
council — What  amounts  to  acting  as  member  of 
council — Local  Government  {Application  of  Enact- 
ments) Order,  1898,  Art.  12  (4)  (e),  (6),  (11).]  A 
certain  number  of  mares  were,  after  inspection 
by  a  Judge  and  veterinary  surgeon  paid  and" 
appointed  by  the  Department  of  Agriculture  and 
Technical  Instruction,  awarded  nominations  by 
a  County  Committee  of  Agriculture  and  Tech- 
nical Instruction  under  their  horse-breeding 
scheme.  These  nominations  entitled  the  owners 
of  the  mares  who  received  them  to  free,  or  partly 
free,  service  of  their  mares  by  any  stallion  on 
the  register  of  the  Department.  The  selection 
of  the  particular  stallion  was  left  to  the  owner 
of  the  mare.    The  committee  paid  a  fee  of  £2 
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(contributed  partly  by  the   Department   and 
partly  by  local  rates)  to  an  owner  of  a  registered 
stallion  for  each  nominated  mare  served  by  his 
stallion.     The  respondent,   a  member  of  the 
County  Council  of  Queen's  County,  and  of  the 
County  Committee  of  Agriculture  and  Technical 
Instruction,   was   the   owner   of   a   registered 
stallion,  and  received  fees  for  the  service  by  his 
stallion  of  nominated  mares.     Held,  that  the 
respondent  was  disqualified  for  being  a  member 
of  the  county  council  by  reason  of  being  con- 
cerned in  the   contract  entered  into   with   a 
committee  of  the  council.     M.,  a  member  of  a 
county  council,  was  present  at  a  meeting  of  that 
body  during  the  reading  of  the  minutes  of  the 
previous  meeting,  and  took  part  in  a  discussion 
on  a  matter  not  on  the  agenda — namely,  a 
circular  drawing  attention  to  the  disqualification 
of  members  who  directly  orindirectlyderivedany 
financial  benefit  from  certain  county  schemes. 
At  the  close  of  that  discussion  M.  retired  from 
one  meeting,  having  come  to  the  conclusion  that 
he  was  not  qualified  any  longer  to  be  a  member 
of  the  council.  Per  Cherry,  L.C.  J.,  J/,  had  acted 
as  a  member  of  the  council.    Keeffe  v.  M'Mahon 
K.  B.,  [1915]  2  I.  R.  312  ;  49  I.  L.  T.  R.  158 
13. County  council — Acting  when  con- 
cerned   in    contract — Urban    district    council — 
Member  with  council — Contract  completed  on  part 
of  member  at  time  of  acting — Disqualification  for 
election — Continuance  of  such  disqualification  not- 
withstanding subsequent  completion  of  contract — 
Schedule  to  Local  Government  (Application   of 
Enactments)  Order,  1898,  Art.  12.]    On  the  7th 
November,  1904,  H.  obtained  a  contract  from 
an   urban  district  council  for  printing  to   be 
done  in  connection  with  the  forthcoming  election 
of  members  of  the  council.    The  election  took 
place  on  the  16th  January,  1905,  and  H.  was 
elected  a  member.    At  the  date  of  his  election 
H.  had  completed  the  contract  on  his  part,  with 
the  exception  of  the  printing  of  the  notice  of  the 
result   of  the  election,  bat  had  not  received 
payment  of  the  contract  price.     On  the  18th 
January,  H.  printed  the  notice  of  the  result  of 
the  election,  thus  completing  the  contract  on 
his  part.    On  the  23rd  January,  H.  attended  a 
meeting  of  the  council,  signed  the  declaration  of 
acceptance  of  office,  and  acted  in  the  proceed- 
ings.    Before  leaving  he  was  paid  the  amount 
of  his  contract : — Held,  that  H.  had  acted  as  a 
member  of  the  council  when  disqualified,  and 
wasliabletothepenaltyimposed  by  Art.  12(11) 
of   the    Schedule   to   the    Local   Government 
(Application    of    Enactments)     Order,     1898. 
Boyse  v.  Birley  (L.  R.  4  C.  P.  296)  and  Connolly 
V,  Fitzgerald  (unreported)  distinguished.    Cox  v. 
Truscott   (21    Times    L.    R.    319)    considered. 
O'Carroll,  Appellant ;  Hastings,  Respondent 
K.  B.,  [1905]  2 1.  R.  590;  5  N.  I.  J.  R.  230,  291 
Held  by  C.  A.  that  no  appeal  lay  to  the  Court 
of  Appeal 

14. Member    of    council    or    board    oJ 

gastti\sm&— Absence —  Penalties  —  Local    Govern- 
ment  {Application  of  Enactments)    Order,   1898, 
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Art.  10  (3),  Art.  12  (9)  {11)— Justices — Summary 
jurisdiction  —  Negativing  exceptions  —  County 
Officers  and  Courts  {Ireland)  Act,  1877  (40  <fc  41 
Vict.,  c.  .561,  s.  78 — Question,  whether  preliminary 
to    jurisdiction — Conviction    incorporating    com- 
plaint as  in  summons — Power  to  quash  on  cer- 
tiorari— Petty  Sessions  {Ireland)  Act,  1851  (14<fc 
15   Vict.,  c.  93),  s.  39--Certiorari — Conditional 
order — Insufficient   allegation   of  fraud.^     If   a 
member  of  a  district  council  or  board  of  guar- 
dians is  absent  from  the  meetings  of  the  council 
or  board  for  more  than  six  months,  consecu- 
tively, except  in  case  of  illness  or  for  some  reason 
approved  by  the  council  or  board,  such  person 
"  becomes  disqualified    by    absence,"  and     is 
liable  to  the  penalty  mentioned  in  Art.  10  (3)  of 
the  liOcal  Government  (Apphcation  of  Enact- 
ments) Order,  1898  ;  and  if  he  acts  or  votes  after 
becoming  so  disqualified,   he  is  liable  to  the 
penalties    mentioned    in    Art.     12    (11).     The 
disqualification  arises  as  regards  such  person  on 
the  expiration  of  the  six  months,  and  it  is  not 
necessary  that  the  council  or  board  should  have 
declared  the  office  vacant.     It  is  not  necessary 
in  a  summons  to  recover  such  penalties,  or  in  a 
conviction    founded     on     such     summons,     to 
negative  the  fact  that  the  absence  was  from 
illness,  or  for  a  reason  approved  by  the  council 
or  board      The  question  whether  or  not  the 
absence  is  from  illness  or  for  a  reason  approved 
by  the  council  or  board,  is  not  one  preliminary 
to  the  iurisdiction  of  the  Justices,  but  is  part  of 
the  merits  ;  and  on  certiorari  to  quash  a  con- 
viction evidence  is  not  admissible  to  show  that 
in  fact  the  absence  was  from  illness,  or  for  a 
reason  approved  by  the  council  or  board.     Not- 
withstanding   that    section    39    of    the    Petty 
Sessions  (Ireland)  Act,  1851,  precludes  objection 
to  a  summons,  in  cases  of  summary  jurisdiction, 
for  any  defect  in  substance  or  form,  and  that  the 
order  book  prescribed  by  the  Lord  Lieutenant 
in  Council  provides  that  a  conviction  is  to  state 
the   cause   of  complaint   "  as   set  forth  in   the 
summons,"   it  is  necessary  that  a   conviction 
should  on  its  face  show  an  offence.     One  of  the 
grounds  set  out  in  a  conditional  order  for  a  writ 
of   certiorari   to   quash   a    conviction   at  Petty 
Sessions  was,  "  that  facts  were  suppressed  at  the 
hearing  which,  if  disclosed,  would  have  ousted 
the  iurisdiction  of    the  Justices." — Held,  that 
this  could  not  be  read  as  alleging  that  the  sup- 
pression was  that  of  the  complainant  in  the 
summons,  or  that  it  was  wilful  or  fraudulent, 
and  that  it  was  not  open  to  the  prosecutor  to 
show  that  the  conviction  was  obtained  by  fraud. 
B.  {Gorey)  v  .Justices  of  County  Kilkenny 

K.  B.,  [1912]  2  I.  R.  1 

15. County    councillor   —    "  Appointed 

day"' — Lunatic  asylums — Contracts  with— County 
council — Acting  and  voting  on — Local  Government 
{Ireland)  Act,  1898,  ss.  9  (3),  104  (1)  (/),  (2)  (6)  5, 
124  (1) — Application  of  Enactments  Order,  1898, 
ScheduU,  Articles  12  (4)  (e),  (6),  (11),.  42  (1)  (2), 
45(1)  (2)  (3).]  M.,  who  had  been  elected  a 
county  councilor,    acted    and    voted    in    the 
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county  council  on  April  22,  1899.  On  that  date 
he  was  concerned  in  a  contract  with  a  lunatie 
asylum  board  in  the  same  county  An  order  had 
been  made  by  the  Local  Government  Board 
under  section  124  (1)  of  the  Local  Government 
(Ireland)  Act,  1898,  bringing  section  9  of  that 
Act  into  operation  on  May  16 : — Held,  that  the 
word  "  business  "  in  subsection  (3)  of  section  9 
of  that  Act  included  property  and  contracted 
rights  ;  that  the  property  and  contracts  of  the 
lunatic  asylum  did  not  pass  to  nor  vest  in  the 
county  council  till  May  10  ;  and  that,  therefore, 
M.  was  not  concerned  in  a  contract  with  the 
county  council  on  April  22.  Held  also,  that  so 
far  as  the  lunatic  asylum  was  concerned,  the 
appointed  dav  referred  to  in  Articles  15  and  45  of 
the  Application  of  Enactments  Order,  1898,  was 
May  16.  Reilly  v.  JHeehan  0.  B.,  34  I.  L.  T.  R.  45 

16.  District  councillor  —  Local  Govern- 
ment (Ireland)  Act,  1898  (61  *  62  Vict.,  c.  '.il)— 
Local  Government  (Application  of  Enactments) 
Order  of  the  22nd  December,  1898,  Article  12, 
dauses  4  (e)  and  5  (a) — Person  "  concerned  in 
any  bargain  or  contract " — Person  "  interested  in 
the  lease  of  any  lands " — Labourer's  cottage.'] 
The  defendant  was  summoned  and  convicted 
at  Petty  Sessions  for  acting  as  a  district  coun- 
cillor while  disqualified,  the  ground  of  disouali- 
fication  alleged  and  proved  being  that  at  the 
time  of  so  acting  he  was  in  occupation  of  a 
labourer's  cottage  and  allotment,  under  the 
Labourers  (Ireland)  Act,  under  monthly  agree- 
ment of  letting  from  the  district  council  : — 
Held,  on  case  stated,  that  such  letting  was  not  a 
"  bargain  or  contract "  within  the  meaning  of 
the  Local  Government  (Application  of  Enact- 
ments) Order,  Article  12,  Clause  4  (e) ;  that 
even  if  it  was  such  a  bargain  or  contract,  still 
it  came  within  the  exception  of  clause  5  (a)  of 
the  same  Article  as  a  lease  of  lands  ;  and  that 
the  conviction  was  wrong.  Local  Government 
Board  v.  Eivers  K.  B.,  [1902]  2  I.  R.  262  ; 

35  I.  L  T.  R.  102  ;  1  N.  I.  J.  R.  117 

17.  District    councillor — Penalty — Right 

to  prosecute — Common  informer — Appropriation 
of  penalty.]  Any  member  of  the  public  may 
prosecute  for  penalties  under  Art.  12,  Clause  11, 
of  the  Application  of  Enactments  Order  of 
December,  1898,  for  acting  as  a  district  councillor 
when  disqualified,  and  it  is  competent  to  the  Jus- 
tices, under  section  22  (8)  of  the  Petty  Sessions 
Act,  to  award  to  the  prosecutor  a  part  of  the  pen- 
alty, not  exceeding  one-third  Kenealy  v.  O'Keeffe 

Q.  B.,  [1901]  2  I.  R.  39  ;  34  L  L.  T.  R.  34 

18.  District  council — Concerned  in  a  con- 
tract— Deceased  rate  collector — Creditor  of  council 
■ — Bachelor  ^-  Insolvent  —  Intestate  —  Next-of- 
kin — Beneficial  interest — Commissioners  Clauses 
Act,  1847  (10  Vict.,  c  16) — Local  Government 
(Ireland)  Act,  1898 — Application  of  Enactments 
Order,  1898,  Art.  12  (4)  (c).T  Where  a  rate 
collector  died  unmarried,  intestate,  and  a 
creditor  of  a  district  council,  and  administration 

■  of  his  estate,  which  was  insolvent,  was  granted  to 
his  brother,  his  father  being  a  member  of  the- 
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district  council : — Held,  that  the  estate  being 
insolvent,  the  father,  as  next-of-kin,  took  no 
beneficial  interest  in  the  contract  between  his 
deceased  son  and  the  district  council,  and  was 
therefore  not  disqualified  from  acting  as  a 
member  of  the  district  council.  Queer e,  whether 
the  ofiice  of  rate  collector  is  such  a  contract  or 
bargain  with  the  district  council  as  is  con- 
templated by  Art.  12  (4)  (e)  of  the  Local  Govern- 
ment (Ireland)  Act,  Application  of  Enactments 
Order,  1898.     Kearse  v.  O'Mahony 

K.  B.,  44  I.  L.  T.  R.  231 

19.  Guardian — "  Composition  or  arrange- 
ment with  his  creditors  " — Arrangement  deed — 
Deeds  of  Arrangement  Act,  1887 — Application  of 
Enactments  Order,  1898,  Schedule,  Clause  12  (4) 
(c).]  A  private  arrangement  with  creditors 
under  a  deed  of  arrangement  registered  under 
the  Act,  by  which  it  was  agreed  that  the  debtor 
should  pay  by  instalments  a  composition  to  his 
creditors  of  six  shillings  in  the  £  in  discharge 
of  his  debts,  which  composition  was  secured  by 
promissory  notes  and  an  assignment  of  the 
debtor's  estate  to  trustees,  and  that  in  default  of 
payment  the  trustees  should  realise  the  estate 
and  divide  the  proceeds  rateably,  was  held  to 
be  a  composition  or  arrangement  with  creditors 
within  the  meaning  of  the  Application  of  Enact- 
ments Order,  1898,  Schedule,  Clause  12  (4)  (c). 
Corrigan  v.  Allison      Q.  B.,  34  I.  L.  T.  R.  132  ; 

1  N.  I.  J.  R.  8 

20. Guardian — Declaration — Schedule  to 

Local  Government  (Application  of  Enactments) 
Order,  1898,  Arts.  9  (1),  12  (11)— Criminal 
law  —  Justices  —  Summary  jurisdiction.]  By 
Art.  12  (11)  of  the  schedule  to  the  Local  Govern- 
ment (Application  of  Enactments)  Order,  1898, 
any  person  who  acts  "  when  disqualified  "  under 
that  Order,  is  liable  on  summary  jurisdiction 
to  a  fine  : — Held,  that  the  sub-article  did  not 
apply  to  the  case  of  a  person  who,  being  qualified, 
was  elected  guardian  of  a  board  of  guardians, 
and  acted  as  such  without  having  taken  the 
declaration  required  by  Art.  9  of  the  schedule. 
R.  (Prunty)  v.  Longford  Justices 

K.  B.,  [1903]  2 1.  R.  677  ;  37  I.  L.  T.  R.  143  ; 
3  N.  I.  J.  R.  114 

21. Harbour  board  —  Member  of — Con- 
cerned in  a  contract — Election  of  chairman — 
Shareholder  in  a  joint  stock  company  acting  as  a 
member  of  a  harbour  board  —  Commissioners 
Clauses  Act,  1847  (10  Vict.,  c.  16).]  (1)  A 
member  of  a  harbour  board  who  becomes  con- 
cerned in  a  contract  with  such  board  during  his 
membership  becomes  thereby  disqualified  under 
section  9  of  the  Commissioners  Clauses  Act, 
1847.  (2)  A  member  of  a  harbour  board  who  is 
a  shareholder  in  a  joint  stock  company  is  not 
disqualified  by  such  joint  stock  company 
entering  into  a  contract  with  the  harbour  board. 
(3)  There  must  be  the  clearest  evidence  against 
a  relator  of  animus  on  his  part,  or  acquiescence 
in  a  member  acting  while  disqualified,  to  make 
such  objections  good  grounds  for  the  exercise  of 
the  discretion  of  the  Court  in  refusing  to  grant  a 
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writ  of  quo  ivarranto  to  such  a  relator.     R. 
{M'  Cowen  v.  Kelleher    K.  B.,  43  I.  L.  T.  R.  270 

Action  for  penalties — Security  for  costs 

[1901]  2  I.  R.  640 
See  Practice — Security  for  Costs.    1. 

County  councillor  37  I.  L.  T.  R.  31 

See   Local   Government — Election   Peti- 
tion.   1. 

Libel  [1902]  2  I.  R.  207  ; 

35  1.  L.  T.  R.  107  ;  1  N.  L  J.  R.  97 
See  Defamation — Libel.    7. 

LOCAL  GOVERNMENT— DISTRICT  COUNCIL. 

Negligence — Defective  plans  for  public  works — 
Negligence  of  district  council — Liability  of  county 
council.']  A  bridge,  constructed  under  a  tender 
and  bond  by  a  contractor  in  pursuance  of  a  pro- 
posal submitted  by  a  district  council  and 
approved  of  by  the  county  council  collapsed  on 
August  14, 1903.  The  collapse  was  by  reason  of 
the  insufficiency  of  the  foundations,  which  were 
constructed  in  accordance  with  the  county  sur- 
veyor's plans,  to  reach  asolid  base.  The  plaintiff 
having  met  with  an  accident  on  Febniary  8, 
1904,  owing  to  the  condition  of  the  bridge, 
brought  an  action  in  the  County  Court,  and 
a  case  was  stated  by  the  Judge  of  Assize.  The 
case  found  that  the  district  council  were  guilty 
of  negligence  as  regards  the  original  construction, 
and  also  in  not  restoring  the  original  structure. 
There  was  no  finding  as  to  whether  the  county 
council  were  guilty  of  negligence : — Held,  that 
the  county  council  were  not  liable,  as  no  negli- 
gence was  found  against  them,  and  they  could 
uotbeheld  liable  in  law  for  the  negligence  of  the 
district  council,  QwfBce,  whether  the  relationshijj 
of  master  and  servant  exists  between  a  county 
council  and  the  county  surveyor  so  as  to  make 
the  council  liable  for  a  tort  committed  by  him. 
Walsli  V.  County  Council  of  Mayo 

K.  B.,  39  I.  L.  T.  R.  189  ;  5  N.  I.  J.  R.  212 

LOCAL  GOVERNMENT— EDUCATION. 

School  attendance  committee — Formation 
of — Regulations  as  to.]  A  school  attend- 
ance committee  appointed  jointly  by  a  county 
council  and  the  National  Board  of  Education, 
under  section  3  of  the  Irish  Education  Act, 
1892,  is  not  regularly  constituted  until  the 
county  council  has  made  regulations,  with  the 
approval  of  the  Board,  under  that  section  as  to 
the  conduct  of  the  proceedings  of  that  com- 
mittee. A  school  attendance  committee,  regu- 
larly appointed  under  the  section,  purported 
to  appoint  a  chairman  before  such  regulations 
were  made  by  the  county  council : — Held,  that 
the  office  of  chairman  was  non-existent  and  that 
the  appointment  was  invalid.  R.  {0' Dogherty) 
V.  Thompson  K.  B.,  3  N.  I.  J.  R.  337 

LOCAL  GOVERNMENT— ELECTION 

1. Urban  district  councillor — Surely  for 

road  contractor — Concerned  in  contract — Pen- 
alty— Transitory  rules — Application  of  Enact- 
ments Order,  1898,  Arts.  12,  45  (2)  (S)— Con- 
tract entered  into  with  Grand  Jury — Transfer  of 
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business  to  urban  district  council — Second  election-, 
after  Local  Oovemment  Act — Case  stated — 20  cfc  21 
Fict.,  c.  43.]  The  defendant  in  May,  1898, 
entered  into  a  bond  as  surety  for  the  due  dis- 
charge by  C.  of  a  certain  contract  with  the 
Grand  Jury  for  the  maintenance  for  five  years 
of  certain  roads  within  the  urban  district  of  K.. 
In  January,  1902,  the  defendant  was  elected  a' 
councillor  of  the  urban  district  of  K.,  and  after- 
wards acted  as  a  member  thereof.  The  business 
of  the  Grand  Jury  as  regards  the  roads  in 
question  had  been  transferred  to  the  urban, 
district,  council  under  the  Local  Government 
Act,  1898 : — Held,  that  the  disfendant  was  a 
person  concerned  in  a  bargain  or  contract  made 
with  the  urban  district  council,  and  that  having 
acted  and  voted  as  a  member  of  said  council  he 
was  liable  to  a  penalty  not  exceeding  £20,  under 
Art.  12  (11)  of  the  Adaptation  of  Enactments 
Order  of  December  22,  1898,  the  Transitory 
Provisions  of  August,  1898,  having  ceased  to 
be  in  force.     Hilliard  v.  O'Connor. 

K.  B.,  37  I.  L.  T.  R.  214  ;  4  N.  L  J.  R.  2 

2. Urban     -district     councillor — Voting- 

■when  prohibited — Pecuniary  interest.]  On  a 
complaint  that  B.,  an  urban  district  councillor, 
had  voted  when  prohibited,  having  a  pecuniary 
interest  in  the  subject  of  the  vote,  the  Justices 
dismissed  the  summons  on  the  merits : — Held, 
that  the  Jistices  were  right;  that  clause  (1)  of 
Art.  36  of  the  Application  of  Enactments  Order 
is  exhaustive,  and  consequently  that  clause  (6)": 
of  the  same  article  does  not  apply  to  urban 
district  councils.    Hastings  v.  Beegan 

K.  B.,  38 1.  L.  T.  B.  202. 

3. Chairman— Urban  district  council — 

Election  of,  at  annual  meeting — Equality  of  votes — 
Selection  by  lot — 10  Fief.,  c.  16  (Commissioners 
Clauses  Act,  1847),  ss.  37,  38.]  If,  at  an  annual 
election  of  chairman  of  an  urban  district  council 
for  the  ensuing  year,  an  equal  number  of  votes 
be  given  for  two  candidates,  the  choice  of  one  of 
them  as  such  chairman  is  to  be  decided  by  lot. 
The  outgoing  chairman,  though  presiding,  has 
not  a  casting  vote.    R.  (Burke)  v.  M'Carthy 

App.,  [1912]  2  I.  R.  440  ; 
46 1.  L.  T.  R.  103, 165. 

4. Clerh; — Division  of  votes — Chairman's 

casting  vote — Qmo  warranto — Mandamas — Com- 
missioners Clauses  Act,  1847,  s.  38 — Towns  Im- 
provement (Ireland)  Act,  1854,  s.  59 — Applica4,i^>n 
of  Enactments  Order,  1898,  Art.  36,  r.  10.]  Where 
at  an  election  for  the  office  of  clerk  to  an  urban 
district  council,  there  were  present  nine  members 
of  the  council,  and  there  were  three  candidates 
for  the  office.  A.,  B.,  and  C,  and  three  members 
of  the  council  voted  for  A.,  three  for  E.,  and  the 
remaining  three  for  C,  and  thereupon  the 
chairman  gave  a  second  or  casting  vote  for  A. 
and  declared  him  duly  elected  : — Held,  that  the 
election  was  not  in  compliance  with  section  3& 
of  the  Commissioners  Clauses  Act,  1847,  and. 
Art.  36,  r.  10,  of  the  Local  Government  Applica- 
tion of  Enactments  Order,  1898,  as  such  casting 
vote  did  not  constitute  a  majority  of  the 
members  of  the  council  present,  and  accordingly 
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was  void :  that  the  writ  of  quo  warranto  does 
not  lie  in  such  a  case,  as  the  office  is  one  held 
at  will  and  pleasure  under  section  65  of  the 
Commissioners  Clauses  Act,  1847  ;  and  accord- 
ingly a  mandamus  should  be  granted  to  compel 
the  members  of  the  council  to  proceed  to  a  new 
election.  R.  (M' Devitt)  v.  Strabane  Urban 
District  Council  Q.  B.,  35  I.  L.  T.  R.  12  ; 

1  N.  I.  J.  R.  43, 73 

5. Clerk   to    urban    district    council — 

Irregularity  in  taking  and  declaring  poll — Writ  of 
mandamus — Discretion  of  Court.]  (1)  A  writ  of 
mandamus  in  a  civil  matter  is  in  the  discretion 
of  the  Court,  and  the  King's  Bench  Division  in 
any  particular  case  willtake  all  the  circumstances 
into  consideration,  and  will  not  grant  a  writ  of 
mandamus  to  compel  an  urban  district  council  to 
proceed  to  a  new  election  of  a  clerk  where  the 
election  already  taken,  though  irregular  in  mode 
and  declaration,  is  substantially  correct,  and 
would  not  have  had  a  different  result  if  taken 
regularly.  (2)  Delay  for  a  purpose  by  a  prose- 
cutor is  a  matter  to  be  taken  into  consideration 
by  the  Court  in  such  cases.  (3)  Where  the  cir- 
cumstances have  so  altered  in  the  meantime 
as  to  Put  one  of  the  parties  in  a  more  advan- 
tageous or  less  advantageous  position  than  at 
the  former  election,  that  is  a  matter  to  be  con- 
sidered by  the  Court  in  the  exercise  of  its 
discretion  on  an  application  for  a  writ  of  man- 
damus in  a,  civil  cause.  B.  (Garty)  v.  Newry 
U.  D.  C.  K.  B..  43  I.  L.  T.  R.  172 

6. District  council — Casual  vacancies — 

Co-option  —  Disqualification  —  Quorum  —  Duly 
constituted — 61  Jb  62  Vict.,  c.  37,  s.  94 — Election 
Orders,  1898,  Nos.  30,  SI  —  Application  of 
Enactments  Order,  1898,  Nos.  7,  11  (3),  (6).] 
Casual  vacancies  on  a  district  council  may  be 
filled  by  co-option  if  the  council  co-opting  is 
already  duly  constituted.  Where  the  minimum 
number  of  members  of  a  council  necessary  to 
constitute  a  quorum  was  four,  and  four  members 
were  present,  one  of  whom  was  disqualified  from 
being  elected  or  being  a  councillor,  the  council 
was  not  properly  constituted,  and  had  no  power 
to  co-opt  or  transact  other  business  of  a  duly 
constituted  council.  Article  11  (6)  of  the 
Application  of  Enactments  Order — "the  acts 
and  proceedings  of  a  person  in  possession  of  a 
corporate  office  in  a  council  or  board,  and  acting 
therein,  shall,  notwithstanding  his  disqualifica- 
tion or  want  of  qualification,  be  as  valid  and 
effectual  as  if  he  had  been  qualified " — only 
applies  where  the  council  is  already  a  duly 
constituted  council  exclusive  of  the  disqualified 
person.  The  district  council,  not  being  duly 
constituted,  could  not  co-opt,  and  the  county 
council  had  power  to  order  a  new  election  for 
the  vacant  seats  on  the  district  council.  Quo 
warranto.  R.  {Hastings)  v.  Beegan  and  others 
K.  B.,  45  I.  L.  T.  R.  185  [Aff.]  ;  4  N.  I.  J.  R.  122 

7.  Corrupt  piactiees — Payment  of  rates — 

Costs  of  election  petition — Jurisdiction.]  At  a 
Local  Government  election,  21  candidates  were 
elected.  The  whole  of  the  successful  candidates 
were  the  nominees  of  a  trade  association,  which 
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association  had  paid  the  rates  of  a  number  of 
voters  in  order  to  qualify  them  as  voters  at  the 
election  A  petition  was  presented  against  the 
election,  in  which  it  was  stated  in  one  para- 
graph (3)  that  the  21  candidates  were  the 
nominees  of  the  association,  and  another  para- 
graph (11)  set  out  the  names  of  14  of  the  candi- 
dates to  whose  knowledge  and  privity  the 
corrupt  payments  were  made.  The  Commis- 
sioner voided  the  election,  and  ordered  inter  alia 
that  the  costs  of  the  petition  should  be  paid  in 
equal  parts  by  the  whole  21.  A  conditional 
order  having  been  obtained  to  set  aside  or 
amend  the  order  as  far  as  it  affected  the  7 
candidates  not  named  in  the  11th  paragraph  : — 
Held,  on  the  motion  to  make  absolute  the  con- 
ditional order,  that  the  petition  sufficiently  re- 
ferred to  the  whole  of  the  successful  candidates 
to  give  the  Commissioner  jurisdiction  to  make 
the  order  he  did.  R.  (Flannery  and  others)  v, 
Oleeson  and  others  K.  B.,  2  N.  I.  J.  R.  161 

8. County  Pension  Committee — Chair- 
man— Committee  improperly  elected — No  office — 
Quo  warranto — Old  Age  Pension  Regulation — 
Local  Government  (Ireland)  Act,  1898 — Applica- 
tion of  Enactments  Order,\&98,  Art.  36 — 8  Edw. 
VII.,  c.  40,  ss.  8  (1),  10  (1)  (c).]  A  county 
'  council  purported  to  elect  a  County  Pensions 
Committee  under  section  8  (1)  of  the  Old  Age 
Pension  Act,  1908,  without  having  served  notice 
on  the  members  of  the  council  as  required  by  the 
Local  Government  (Ireland)  Act,  1898,  Applica- 
tion of  Enactments  Order,  1899,  Art.  36  (10). 
M.  was  then  elected  chairman  of  the  Pension 
Committee.  On  an  application  for  a  writ  of 
quo  warranto  against  M. : — Held,  that  the  com- 
mittee being  improperly  elected,  there  was  no 
office  to  which  M.  had  been  elected,  and,  there- 
fore, quo  warranto  could  not  issue.  Quaere,  is 
Old  Age  Pension  Treasury  Regulation  21  (3)  (d) 
ultra  vires,  having  regard  to  8  Edw.  VII.,  c.  40, 
s.  10  (1)  (c).  R.  (Fitzgerald)  v.  M' Donald 
K.  B.,[1913]  2 1.  R.  55  ;  46 1.  L.  T.  R.  224, 277 

9. Election  of  returning  officer — County 

council  meeting  —  Chairman  —  Adjournment  of 
meeting — Election  .of  new  chairman — Quo  war- 
ranto— Mandamus — Consent  to  exercise  of  juris- 
diction.] Where  the  chairman  of  a  county 
council  does  not  proceed  legally  with  the 
business  of  a  meeting  of  the  council,  but  declares 
a  person  to  be  elected  for  an  office  under  the 
county  council  who  is  not  in  point  of  fact  elected 
by  the  members  present,  and  then,  in  order  to 
prevent  anything  else  being  done,  purports  to 
adjourn  the  meeting,  the  meeting  is  not  ad- 
journed by  this  act  of  the  chairman,  but  con- 
tinues in  operation,  and  it  is  competent  for  the 
majority  of  the  members  present  to  choose  a 
member  who  shall  perform  the  duties  of  chair- 
man, and  do  those  things  which  the  ex  facie 
chairman  has  illegally  declined  to  do.  The  two 
parts  of  the  meeting  are  not  separate  meetings 
but  one  meeting  of  the  coimty  council.  A 
county  council  is  an  integral  body  which  speaks 
and  acts  through  the  chairman.  In  such  circum- 
stances the  act  of  the  chairman  of  the  earlier 
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part  of  the  meeting  is  a  nullity,  and  the  office 
so  attempted  to  be  filled  is  not  full  thereby, 
consequently  ma7idamus  to  the  county  council, 
and  not  quo  wartanlo  is  the  proper  remedy. 
Where  a  body,  against  which  a  peremptory 
mandamus  may  be  made,  consents  to  the  order 
being  made,  the  Court  has  jurisdiction  to  make 
an  absolute  order  without  a  conditional  order 
being  made  in  the  first  instance.  R.  (Moclair) 
V.  Doris  K.  B.,  45  I.  L.  T.  R.  267 

10.  Expenses — Joint  election   of  county 

councillor  and  poor  law  guardians — Local  Govern- 
ment (Application  of  Enactments)  Order,  1898, 
«.  6.]  Where  in  the  Administrative  County  of 
Dublin  a  county  electoral  division  is  composed 
of  a  portion  of  an  urban  district  together  with  a 
district  electoral  division,  and  an  election  of 
a  county  councillor  for  the  county  electoral 
division  and  an  election  of  poor  law 
guardians  for  the  urban  district  take  place 
on  the  same  day,  and  the  same  persons  act  as 
officials  at  both  the  said  elections,  only  one  set 
of  fees  is  payable  to  thera  in  respect  of  such 
joint  elections.  Jn  re  The  Dublin  County 
Elections  K.  B.,  49  1.  L.  T.  R  222 

11. Lord  Mayor — Majority  of  the  mem- 
bers present — Members  present  but  not  voting — 
3  <fc  4  Vict.,  c.  108,  ss.  83,  92.]  At  an  election 
under  the  Municipal  Corporation  (Ireland)  Act, 
1840,  all  acts  and  questions  may  be  done  and 
decided  by  the  majority  of  the  members  who 
shall  be  present  at  the  meeting  held  in  pursuance 
of  the  Act.  The  majority  must  be  a  majority 
of  the  total  members  present,  whether  voting  or 
not,  and  where  49  members  of  a  council  are 
present,  and  22  vote  for  one  candidate  for  office, 
and  21  vote  for  another  candidate,  and  six 
abstain  from  voting,  there  is  not  a  sufficient 
majorit3'  to  entitle  the  candidate  who  has  got 
22  votes  to  hold  office.    B.  {Sisk)  v.  Donovan. 

K.  B.,  App.,  44 1.  L.  T.  R.  1 36  ;  45 1.  L.  T.  R.  24 

12. Nomination    paper — Validity    of — 

Name  of  candidate — Misnomer — County  and 
Sural  District  Councillors  {Ireland)  No.  2 
Election  Order,  1899,  rr.  i  (2)  and  32— Man- 
damus.] A  candidate  for  election  as  rural  district 
councillor  described  himself  in  his  nomination 
paper  as  Michael  B.  Walsh,  the  name  in  which 
he  appeared  in  the  register  of  voters,  and  which 
he  always  assumed,  and  signed  in  transactions 
requiring  his  signature.  His  mother's  name  was 
Barry,  and  he  had  added  the  initial"  B."  to  the 
Christian  name  Michael,  to  distinguish  him  from 
others  in  the  district  named  Michael  Walsh. 
The  deputy  returning  officer  rejected  the 
nomination  paper  on  the  ground  that  it  did 
not  comply  with  the  terms  of  r.  4,  subsection  (2), 
of  the  County  and  Rural  District  Councillors 
(Ireland),  No.  2,  Election  Order,  1899,  by 
setting  out  the  surname  and  other  name  or 
names  in  full.  Held,  that  under  the  circum- 
stances the  name  of  the  candidate  was  properly 
stated  in  accordance  with  r.  4,  subsection  (2),  of 
the  Election  Order  of  1899  ;  that  even  assuming 
there  was  a  misnomer,  it  was  cured  by  r.  32  of 
the  said  order ;  and  that  a  peremptory  writ  of 
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mandamus  should  issue  to  the  deputy  returning 
officer,  directing  him  to  include  the  prosecutor's 
name  in  the  list  of  candidates  validly  nominated. 
R.  V.  Plenty  (L.  R.  4  Q.  B.  346)  followed. 
Mather  v.  Brown  (1  C.  P.  D.  596)  distinguished. 
R.  ( WaUh)  V.  Casey     K.  B.,  [1914]  2  I.  R.  243 

13. Polling  stations — Local  Government 

(Ireland)  A  ct,  1 898 — Election  Order,  1th  February, 
1899,  rr.  12  and  IZ— Election  Order,  IGth  Feb- 
ruary, 1899,  rr.  12  and  13 — Number  of  presiding 
officers.]  Where  an  election  for  guardians  takes 
place  in  an  urban  district  electoral  division  only 
one  polling  station  shall,  in  the  absence  of  a 
direction  from  the  council,  be  provided  for  each 
500  Local  Government  electors,  although  the 
poll  for  a  county  council  election  for  the  county 
electoral  division  in  which  such  district  electoral 
division  is  situate  is  taken  at  the  same  time. 
In  a  rural  electoral  division,  where  the  voters  are 
scattered  and  sparse,  the  returning  officer  may 
use  his  discretion  as  to  the  number  of  polling 
stations.  Re  Ennislcillen  Urban  District  Election 
Q.  B.,  34  I.  L.  T.  R.  126 
Sub  nom.  Local  Government  Act  and  Ennis- 
killen  Urban  Council  1  N.  I.  J.  R.  10 

14. Reviewing  acts  of  returning,  officer — 

W  ritof 'prohibition — Election  petition — Municipal 
Corporations  Act,  1882,  s.  87.]  A  writ  of  pro- 
hibition or  mandamus  does  not  lie  for  the  pur- 
pose of  determining  whether  a  returning  officer 
has  wrongly  and  illegally  rejected  the  nomination 
paper  of  a  candidate  for  a  municipal  election. 
Such  a,  case  is  provided  for  by  the  Municipal 
Corporations  Act,  1882,  s.  87,  and  the  proper 
mode  of  determining  the  question  is  by  an 
election  petition.  R.  (O'Lehane)  v.  Dublin 
Town  Clerk  K.  B..  43  I.  L.  T.  R.  169 

15.  Rural  district  counc'l — Voting  at  elec- 
tion— Obligation  to  appoint  chairman  annually — 
Member  entitled  to  vote  at  any  time  before  close  of 
poll — Vote  improperly  rejected — Election  due  to 
such  rejection  invalid — Quo  warranto — Statute — 
Construction  —  "  May  "  read  "  shall "  —  Local 
Government  (Ireland)  Act,  1898,  s.  23    (3)  (a), 
s.  25  (1)  (b) — Local  Government  (Application  of 
Enactments)  Order,  1898,  Art.  35  (5)  (6).]     At 
a  meeting  of  a  rural  district  council  held  for  the 
purpose  of  electing  a  chairman  for  the  ensuing 
year,  two  candidates,  the  relator  and  the  de- 
fendant, were  proposed.  The  defendant,  who  was 
also  the   outgoing  chairman,  presided  at  the 
meeting.    Records  of  the  voting  were  kept  by  the 
defendant  and  the  assistant  clerk.  The  defendant 
called  the  list  of  members.    When  the  name  of  A. 
was  called,  he  did  not  answer  immediately,  and 
the  defendant  called  the  name  of  B.,  who  was 
next  on  the  list ;  but  before  B.  could  answer,  A. 
said  he  would  vote  for  the  relator,   and  the 
assistant  clerk  recorded  his  vote  accordingly 
The  defendant,  however,  refused  to  take  A.'s 
vote,  with  the  result  that  the  election  resulted  in 
an  equality  of  votes,  the  defendant  declaring 
himself  elected  by  his  own  casting  vote.     The 
relator  applied  for  an  information  in  the  nature 
of  a  gup  warranto  directed  to  the  defendant, 
requiring  him  to  show  by  what  authority  he 
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claimed  to  act  as  chairman  of  the  council : — 
Held,  that  if  a  member  clearly  states  the  name 
of  the  candidate  for  whom  he  votes,  before  the 
close  of  the  poll,  his  vote  ought  to  be  accepted  ; 
and  that  the  election  of  the  defendant  was 
invalid,  and  ought  to  be  set  aside  Held  also, 
that  the  words  ''  may  annually  choose  a  chair- 
man "  in  s.  25  (1)  (6)  of  the  Local  Government 
(Ireland)  Act,  1898,  rendered  it  obligatory  on  a 
rural  district  council  to  appoint  a  chairman. 
Held  also,  that  apart  from  any  question  as  to 
the  necessity  of  appointing  a  chairman,  the 
oflSce  was  one  of  such  importance  that  a  dis- 
qualified person  should  be  prevented  by  writ  of 
quo  warranto  from  acting.  S.  (Moore)  v. 
Moriarty  K.  B.,  [19151  2  I.  R.  375  ; 

49LL.T.  R.  221 
16. Rural  district  council  meeting — Elec- 
tion of  chairman  in  the  presence  and  place  of  the 
vice-chairman — Election  of  councillor — Casting 
vote — Local  Government  {Application  of  Enact- 
ments) Order,  1898,  Art.  36  (10),  IX.]  The  vice- 
chairman  of  a  rural  district  council,  in  the 
absence  of  the  chairman,  took  the  chair  at  a 
meeting  of  that  body,  and  continued  present 
and  willing  to  preside.  Notwithstanding  that 
the  members  elected  another  member  to  the 
chair.  An  election  to  a  vacant  seat  on  the  rural 
district  council  was  held,  and  the  voting  being 
equal  the  member  elected  to  the  chair  give  a 
casting  vote  : — Held,  as  long  as  the  vice-chairman 
was  present  and  willing  to  occupy  the  chair  and 
act  legally  he  was  entitled  to  remain  in  the  chair, 
and  there  was  no  power  in  the  meeting  while  he 
was  present  to  elect  a  chairman  in  his  place. 
The  election,  therefore,  of  the  new  member  to 
the  vacant  seat  was  invalid.  S.  (Curran)  v. 
Brennan  K.  B.,  50  I.  L.  T.  R.  68 

17.  Town    clerk — Resolution    of    urban 

council — Qualifying  examination — Resolution  to 
rescind — Not  two-thirds  majority — Rescission  in- 
valid— Election  without  qualifying  examination — 
Election  invalid — Commissioners  Clauses  Act, 
1847,  s.  44.]  In  May  an  urban  council  passed  a 
resolution  to  the  effect  that  salaried  officers  of 
the  council  should  be  selected  by  means  of  a 
qualifying  and  competitive  examination.  In 
July  a  resolution  was  passed  by  a  majority  of 
two -thirds  of  the  members  present  to  the  effect 
that  the  candidate  must  have  passed  a  qualifying 
examination,  and  that  the  resolution  of  May  be 
altered  accordingly.  In  December,  at  a  meeting 
at  which  the  number  of  members  present  was  not 
greater  than  the  number  present  at  the  said  May 
meeting,  a  resolution  rescinding  the  resolution 
of  May  and  July  was  declared  carried  by  a 
majority  consisting  of  less  than  two -thirds  of  the 
members  present,  and  a  clerk  was  thereupoi* 
elected  without  passing  a  qualifying  examina- 
tion : — Held,  that  the  resolution  appointing  a 
qualifying  examination  was  not  ultra  vires,  as  it 
did  not  interfere  with  the  duty  of  the  council 
in  appointing  its  officer,  and  that  the  resolution 
of  December,  not  being  passed  in  the  manner 
required  by  10  &11  Vict.,  c.  16,  s.  44,  did  not 
rescind  the  original  resolution,  and  that  oonse- 
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quantly  the  election  of  the  clerk  without  a. 
qualifying  examination  wasillegal.  B.  {Casey)  v. 
Tralee  Urban  District  Council 

K.  B.,  46  I.  L.  T.  R.  279 
18.  Town  Clerk — Urban  district  council- 
Right  to  prescribe  qualifying  examination — 
Commissioners  Clauses  Act,  1847  (10  tfc  11  Vict, 
c.  16),  s.  65 — Towns  Improvement  (Ireland)  Act, 
1854  (17  <fc  18  Vict.,  c.  103),  s.  30.]  A  resolution 
passed  by  an  urban  district  council  that  a 
candidate  to  be  elected  by  the  council  at  a 
forthcoming  election  to  fill  the  office.then  vacant, 
of  town  clerk,  must  have  passed  a  qualifying 
examination,  is  valid.  But  a  resolution  the  effect 
of  which  is  to  interfere  with  the  discretion  of  the 
council  at  future  elections  in  making  future 
appointments  is  ultra  vires.  R.  (Casey)  v. 
Tralee  Urban  District  Council 

K.  B.,  [1913]  2  I.  R.  59  ;  46  I.  L.  T.  R.  279 

LOCAL  GOVERNMENT— ELECTION  PETI- 
TION. 

1.  County    councillor — Surety    on    road 

contractor's  bond — Disqualification — Vote  given  by 
disqualified  candidate  for  himself.]  At  an  election 
for  the  office  of  county  councillor  the  respondent 
was  returned  by  a  majority  of  one  vote.  On 
election  petition  the  petitioner  proved  (1)  that 
D.  voted  in  another  electoral  division  before 
voting  for  the  respondent ;  (2)  that  the  respon- 
dent was  surety  for  two  road  contractors, 
on  their  bonds  with  the  county  council ;  and 
(3 )  that  the  respondent  voted  for  himself : — Held,. 
(1)  that  D.'s  vote  for  the  respondent  must  be 
struck  off  as  contrary  to  Rule  18  of  the  Rules  of 
16th  February,  1899  ;  (2)  that  the  respondent 
was"  concerned  in"  a  contract  with  the  council 
within  the  meaning  of  Art.  12  (4)  (e)  of  the 
Application  of  Enactments  Order,  and  was 
therefore  disqualified  for  being  elected  a  member 
of  the  council ;  and  (3)  the  respondent's  vote 
must  be  disallowed,  as  he  voted  for  himself 
with  knowledge  of  the  facts  constituting  dis- 
qualification, and  the  petitioner  should  be 
declared  duly  elected  by  a  majority  of  lawful 
votes.  Arnold,  Petitioner,  v.  Gavin,  Respondent 
Elec.  Pet.  C,  37  I.  L.  T.  R.  31  ; 
3  N.  L  J.  R.  54 

2. ■  Illegal  practice  —  Municipal  election 

petition — Payment  of  counting  clerks — Inadvertent 
breach  of  the  law — Declaration  that  election  not 
voided — Municipal  Elections  Act,  1884,  s.  20.] 
The  Commissioner,  on  the  trial  of  a  municipal 
election  petition,  having  held  that  the  employ- 
ment and  payment,  by  the  agent  of  the  respon- 
dent, of  certain  persons  to  assist  in  counting 
the  votes  was  an  illegal  employment  and  illegal 
practice,  an  application  was  made  under  section 
20  of  the  Municipal  Elections  Act,  1884,  for  an 
order  exenlpting  the  respondent  from  thfe  con- 
sequences of  such  acts  -.^-Held,  that  inasmuch 
as  the  acts  arose  from  an  excusable  ignorance 
of  the  law,  and  not  from  any  want  of  good 
faith,  the  respondent  was  entitled  to  be  ex- 
empted from  the  consequences  of  such  acts. 
and  his  election  should  not  be  declared  void. 
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Arran  Quay   Ward  Election  Petition.     Daly  v. 
Monks  Elec.  Pet.  Ct,  37  I.  L.  T.  R.  139  ; 

3  N.  I.  J.  R.  147,  220 

3. No  opposition  —  Trial  ordered.]    In 

an  urban  district  election  for  the  election 
of  21  councillors,  the  petitioner,  who  was 
one  of  the  unsuccessful  candidates,  petitioned 
for  a  scrutiny  and  a  recount  of  votes.  The 
respondent,  who  was  the  last  in  order  of  votes 
of  the  21  candidates  declared  to  be  elected, 
before  service  on  him  of  the  petition,  served  a 
notice  on  the  petitioner  that  he  did  not  claim  the 
'Seat,  and  subsequently  filed  a  notice  stating  that 
he  did  not  intend  to  oppose  the  petition,  and 
tendered  a  consent  to  the  petitioner  giving  up 
the  seat.  The  petitioner  applied  on  notice  for 
an  order  that  the  trial  should  proceed,  without 
asking  for  an  alternative  order  that  the  election 
should  be  declared  void.  The  Court  ordered  the 
trial  of  the  petition  to  proceed.  Pollock  v. 
O'Kane  K.  B.,  2  N.  I.  J.  R.  167 

4.  Practice — Sole  respondent — No  op- 
position—Sight to  appear  after  notice — Costs — 
Procedure.]  Where  a  sole  respondent  in  a  Local 
<3overimient  election  petition,  which  prayed  that 
the  election  might  be  declared  void  on  the 
ground  that  the  returning  officer  had  refused  to 
accept  and  act  upon  valid  nomination  papers 
which  had  been  duly  presented  to  him,  serves 
notice,  after  the  trial  of  the  petition  has  been 
fixed,  that  he  will  not  further  oppose  it,  and 
where  no  other  person  has  been  substituted  as 
respondent  within  the  time  limited,  the  Court 
will  declare  the  election  void,  and  the  respondout 
will  be  liable  io  pay  the  costs  of  the  petition 
properly  and  necessarily  incurred,  up  to  the  date 
of  his  withdrawal  from  opposition,  and  the  costs 
of  the  motion  to  set  aside  the  election  as  void. 
A  sole  respondent  who  has  given  such  notice 
may  afterwards  be  heard  on  the  question  of 
costs.  Cushley,  Petitioner;  Andrews,  Respondent 
Johnson,  J.,  1  N.  I.  J.  R.  159 

5. Practice — Extension  of  time  for  de- 
livering list  of  votes  objected  to — Or.  LXIV., 
r.  7 — Judicature  Act  —  Jurisdiction  —  Local 
Government(Ireland)  Act,  1898 — Election  Petition 
Rules  r.  7. — Municipal  Corporations  Act,  1882, 
100  (4).]  Rule  7  of  the  rules  for  Local  Govern- 
ment Election  Petitions  in  Ireland  fixes  the  time 
at  six  days  previous  to  the  trial  for  delivering 
a  list  of  the  votes  objected  to  by  the  person  com- 
plaining of  or  defending  an  election.  When 
a  sufficiently  strong  reason  for  so  doing  is  shown, 
this  time  may  be  extended  by  the  Court.  Neild 
V.  Batty  (L.  R.  9  C.  P.  104)  and  Maude  v.  Lowley 
(ib.  165)  commented  on.  Cloone  Election 
Petition.  Maguire,  Petitioner  ;  Heslin,  Respon- 
dent App.,  33 1.  L.  T.  R.  122 

6. Returning  ofEcer— Costa.]    Where  a 

municipal  election  petition  is  dismissed  with 
costs,  if  the  money  lodged  in  Court  as  security 
for  costs  be  not  more  than  sufficient  to  discharge 
the  respondent's  costs,  the  returning  officer  is 
not  entitled  to  be  paid  any  part  of  his  costs  and 
expenses  incurred  under  the  Local  Government 
Act,  1898,  out  of  that  fund,  but  must  look  to 
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the  petitioners  for  payment.  InreEnnis  Election 
Petition  ;    O'Loughlin   and  others.    Petitioners  : 
Scanlan,  Respondent      Q.  B.,  [1900]  2  I.  R.  384 

7. Security  for  costs.]     In  an  election 

petition  arising  out  of  a  municipal  election,  where 
the  petitioners  appear  to  be  persons  of  sma  11  finan  - 
cial  resources,  and  the  litigation  is  likely  to  be 
protracted  owing  to  the  extensive  charges  made, 
the  Court  will  order  a  greater  amount  than  the 
ordinary  sum  of  £50  to  be  lodged  as  security  for 
costs.     Daly  v.  Monks    K.  B.,  37  I.  L.  T.  R.  96 

8.  Security  for  costs — Local  Government 

{Ireland)  Act,  1898,  s.  104 — Schedule  4 — Muni- 
cipal Corporations  (Ireland)  Act,  1882,  s.  89  (2), 
Part  IV. ~\  Pursuant  to  the  Local  Government 
(Ireland)  Act,  1898,  the  Local  Government 
Board  made  an  order  fixing  the  amount  of 
security  for  costs  in  election  petitions  at  £50, 
unless  the  High  Court  of  Justice  in  Ireland  or  a 
Judge  thereof  order  that  the  same  shall  be  to 
a  lesser  amount,  or  to  a  larger  amount,  &c." 
Where  a  petition  was  filed  on  April  25,  £50 
having  been  lodged  on  the  day  preceding  as 
security  for  coste,  on  the  application  by  the 
respondent  on  May  25  for  an  increase  of  the 
security  on  the  grounds  that  the  petitioners 
were  not  in  a  condition  in  life  to  pay  the  costs, 
it  was  held  by  the  Queen's  Bench  Division  that, 
though  £50  was  insufficient  security,  the  respon- 
dent should  have  appUed  sooner,  and  that  the 
application  must  be  refused.  On  appeal  the  Court 
held  that  the  security  must  be  raised  to  £100,  and 
that  if  the  respondent  had  made  his  application 
sooner  it  might  have  been  further  increased. 
Bandon  Election  Petition  ;  Buckley,  Petitioner  ; 
Walsh,  Respondent  App.,  33  I.  L.  T.  R.  121 

9.  Security  lor  costs  —  Security  insuffi- 
cient— Priority  of  payments — Witnesses'  expenses 
— Demand  for  payment — Refusal  of  demand — 
Recognisance — Estreat.]  Where  the  amount  of 
the  security  given  for  the  costs  of  an  election 
petition  turns  out  to  be  insufficient  to  pay  all 
the  costs  and  witnesses  expenses  incurred  in 
connection  with  the  trial  of  the  petition,  the 
Court  wiU  deal  equitably  with  the  matter.  A 
demand  for  payment  must  be  made  to  the 
petitioner  by  his  witnesses,  for  the  amount  of 
their  expenses,  and  there  must  be  a  refusal  of 
that  demand  to  entitle  the  witnesses  to  apply 
for  payment  out  of  the  amount  of  the  security 
given  for  the  costs  of  the  petition.  Re 
Aughnacloy  Election  Petition ;  Henderson  v. 
Coote      k.  B.,  37  L  L.  T.  R.  234  ;  4N.LJ.  R.45 

10.  Security    lor    costs — Application    to 

increase.]  In  an  election  petition  arising  out  of 
an  urban  council  election  the  Court  will  order  a 
greater  amount  than  the  ordinary  sum  of  £50 
to  be  lodged  as  security  for  costs  in  a  proper 
case.  Where  the  petitioners  were  persons  of 
small  financial  means,  and  certain  alleged  infor- 
malities were  charged  against  the  returning 
officer  as  well  as  an  alleged  illegal  practice 
against  the  persons  elected,  the  Court  having 
regard  to  the  circumstances  increased  the 
security  ordered  to  be  lodged  to  £100.  Redmond 
V.  Manly   K.  B.,  42 1.  L.  T.  R.  181,  200,  224,  284 
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11, Security  lor  costs.1     An   election 

petition  was  lodged  on  3rd  February,  1906,  in 
which  petitioners  charged  against  the  respon- 
■dents  all  the  statutory  oflfences  with  the  excep- 
tion of  personation.  Petitioners  were  not  the 
defeated  candidates,  but  men  of  no  pecuniary 
means.  Upon  an  application  to  have  the 
amount  fixed  by  the  King's  Bench  Division  as 
security  for  costs,  namely,  £100,  increased  to 
£250,  on  account  of  the  special  circumstances  dis- 
closed : — Held,  that  the  petitioners  should  lodge 
£150  ;  that  the  stand-by  attitude  of  the  defeated 
candidates,  who  were  men  of  substantial  means, 
was  an  important  ingredient  to  be  considered  in 
fixing  the  amount  of  the  security.  Per 
Holmes,  L.J. — The  election  rules  on  the  point 
of  costs  were  intended  to  apply  to  cases  where 
there  were  real  litigants.  Newry  Election 
Petition  App.,  5  N.  I.  J.  R.  139 

12. Two    petitions   between    the    same 

parties  —  Consolidation  —  Jurisdiction.']  Where 
two  election  petitions,  in  reference  to  the 
election  of  county  councillor,  were  pending 
between  the  same  parties,  and  had  been  set 
down  for  trial  on  the  same  day  before  the  same 
Commissioner,  an  application  to  consolidate  the 
two  petitions  was  refused  by  the  Vacation  Judge, 
Arnold  v.  Gavin 

Vac.  J.,  Wright,  J..  36  I.  L.  T.  R.  182  ; 
2  N.  I.  J.  R.  290 

Suh  nom.  Lisnashea  Election  Petition 

3  N.  I.  J.  R.  54 

LOCAL  GOVERNMENT— EXISTING  OFFICER. 

1.  Assistant  county  surveyor — Qualifi- 
cations for  appointment — Compensation — 6  <Ss  7 
Wm.  4  c.  116,  s.  39 — Local  Qovemment  Act,  1898, 
s.  115.]  It  is  the  condition  precedent  to  the 
appointment  of  an  assistant  comity  surveyor 
that  he  should  pass  an  examination.  Where  a 
person  is  appointed  to  such  an  office  without 
passing  the  necessary  examination,  the  appoint- 
ment is  void ;  such  a  person  if  appointed  prior 
to  the  Local  Government  Act,  1898,  is  not  an 
"  existing  officer,"  or  entitled  to  compensation. 
B.  {Head)  v.  Tipperary  {North)  County  Council 

K.  B.,  36  I.  L.  T.  R.  82 

2.  Cess     collector  • —  Local     Government 

(Ireland)  Act,  1898 — Deputy  cess  collector — Joint 
deputy  cess  collectors — Scheme  for  collection  of 
poor  rate  — "  Approval "  of  Local  Government 
Board.]  An  appointment  on  2 let  March,  1898, 
by  a  baronial  high  constable  (himself  appointed 
at  the  Spring  Assizes,  1908)  of  a  person  as  his 
deputy  to  collect  the  county  cess  struck  by  the 
Grand  Jury  at  the  previous  Summer  Assizes, 
and  who  was  not  re-appointed  at  the  Spring 
Assizes,  1899,  is  not  sufficient  to  give  to  such 
deputy  the  status  of  an  "  existing  officer " 
within  section  115  of  the  Local  Government 
Act,  1898,  or  to  entitle  him  to  compensation  for 
loss  of  office.  The  position  of  joint  deputy  cess 
collectors  discussed.  Semble,  the  "  approval  " 
of  the  Local  Government  Board  of  a  "  scheme  " 
(under  section  115  of  the  Act)  for  the  collection 
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of  poor  rate  should  be  given  by  a  formal  docu- 
ment executed  pursuant  to  section  102.  Semble, 
a  county  official  who  claims  and  accepts  compen- 
sation for  loss  of  office  is  not  "  an  existing 
officer  willing  to  serve,"  and  his  election  to 
accept  compensation  cannot  be  subsequently 
withdrawn.  E.  {Deane)  v.  Cork  County  Council 
Q.  B.,  [1901]  2  I.  R.  367 

3.  Clerk  of  a  market — Annuity  fixed  by 

Treasury — Action  for  arrears — Local  Government 
{Ireland)  Act,  1898,  ss.  109,  115.]  The  plaintiff 
having  been  employed  by  town  commissioners 
as  clerk  over  certain  markets  which  were  held 
once  a  week,  and  having  entered  into  a,  bond 
for  the  due  performance  of  his  duties,  was  dis- 
missed by  the  urban  district  council  after  tho 
passing  of  the  Local  Government  Act.  Having 
been  refused  compensation  by  the  councU  he 
appealed  to  the  Treasury,  who  fixed  the  amount 
of  the  annuity  to  which  he  was  entitled  : — Held, 
that  the  plaintiff  was  an  "  existuig  officer " 
within  the  meaning  of  section  109  of  the  Act, 
and  entitled  to  recover  by  action  arrears  of 
the  annuity  fixed  by  the  Treasury.  Wiggins  v. 
Clones  Urban  District  Council 

Cir.  Cas.,  Andrews,  J.,  35 1.  L.  T.  R.  142  ; 
1  N.  I.  J.  R.  165 

4.  County  surveyor — Assistant  surveyor 

— Increase  of  remuneration — Increase  of  duties — 
Sealed  order  of  Local  Government  Board — 
Judicial  Act — Jurisdiction  of  Local  Government 
Board — Certiorari — Local  Government  {Ireland) 
Act,  1898,  s.  115  (18).]  (Section  115  (18)^of  the 
Local  Government  (Ireland)  Act,  1898, 'enacts 
that  if  any  existing  officer  transferred  to 
the  county  council  has  his  duties  increased 
or  diminished  by  reason  of  the  Act,  he  shall 
be  bound  to  perform  those  duties,  and 
shall  receive  such  increase  or  diminution 
of  remuneration  in  proportion  to  the  increase 
or  diminution  of  his  duties  as  the  Local  Govern- 
ment Board  may  determine.  It  appeared  from 
the  statements  of  the  Local  Government  Board 
that  in  the  case  of  two  existing  officers — a  county 
surveyor  and  an  assistant  surveyor — the  Board, 
in  purporting  to  determine  what  their  increase 
of  remuneration  was  to  be  under  this  section, 
recast  their  old  salaries,  giving  not  merely 
increase  of  remuneration  in  respect  of  the 
increased  duties,  but  fixing  a  scale  of  remunera- 
tion for  all  the  officers'  duties,  old  as  well  as 
new : — Held,  that  the  determination  of  the 
Local  Government  Board  was  so  far  a  judicial 
act  that  it  was  not  exempt  from  certiorari,  and 
that,  as  their  decision  was  based  on  a  wrong 
principle,  a  writ  of  certiorari  should  issue  for  the 
purpose  of  quashing  it.  S.  { Wexford)  County 
Council)  V.  Local  Government  Board  {Webster's 
Case).    Same  v.  Same  (Leary's  Case) 

App.,  [1902]  2  I.  R.  349 ;  35  I.  L.  T.  R.  87  ; 
1  N.  L  J.  R.  149 

5- Officers   under   the   Explosives   Act, 

19,15— Compensation.]  The  plaintiff,  who  had 
been  an  inspector  of  explosives  under  the 
Explosives  Act,  1875,  applied  for  compensation 
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for  loss  of  oflfice  to  the  county  council,  to  whom 
the  business  under  the  Explosives  Act,  1875, 
of  the  Justices,  whose  officer  he  had  been,  was 
transferred  by  the  Local  Government  Act, 
1898  : — Held,  that  although  the  county  council 
had  been  expressly  deprived  of  the  power  of 
appointing  such  officers  in  the  future,  and  of 
paying  such  existing  officers,  still  they  had  sub- 
stantially been  given  the  powers  of  the  Justices 
under  the  Explosives  Act,  1875,  and  that  the 
plaintiff  was  entitled  to  be  compensated  by  them 
under  51  &  52  Vict.,  u.  41,  s.  120.  Hay  v. 
Donegal  County  Council    K.  B.,  37  I.  L.  T.  R.  44 

6.  Rate     collector  —  Compensation  — 

Claim  for — Contents  of  such  claim — "  Amount 
received  " — "  Expended  " — No  statement  as  to  the 
expenditure — Local  Government  Act,  1888,  s.  120 
(2  and  3) — Local  Government  Act,  1898,  s.  115.] 
The  claim  of  an  existmglofficer  for  compensation, 
as  directed  by  section  120  (2)  of  the  Local 
Government  Act,  1888,  should  set  out  the 
amount  expended  by  the  officer  in  his  office 
during  the  period  of  five  years  next  before  the 
passing  of  the  Act,  as  well  as  the  amount  re- 
ceived, and  a  county  council  Was  held  to  be 
entitled  to  disregard  a  claim  which  did  not  set 
forth  the  amount  of  such  expenditure.  Where 
there  was  no  expenditure,  that  fact  should  be 
stated  in  the  claim,  if.  {Sweeny)  v.  Donegal 
County  Council  Q.  B.,  34  I.  L.  T.  R.  40 

7.  Rate   collector — Transfer  of — County 

council — District  council — Disturbance  of  office — 
Local  Government  (Ireland)  Act,  1898,  s.  115.] 
Where  undef  the  Local  Government  Act,  1898, 
the  district  of  a  rate  collector  was  divided  into 
two  portions,  one  portion  going  over  to  the 
county  council,  and  the  other  to  the  district 
council,  and  the  rate  collector  brought  an  action 
for  disturbance  of  office  against  the  district  coun  - 
cil,  which  refused  to  recognise  him  as  an  officer  : 
Held,  that  under  section  115  of  the  Act  he  might 
have  been  transferred  to  either  body,  but  not 
to  both,  and  that  he  could  not  be  taken  to  have 
been  transferred  to  the  district  council,  as  there 
was  no  agreement  to  that  effect  or  determination 
by  the  Local  Government  Board :  and  accord- 
ingly the  verdict  entered  at  the  trial  for  the 
plaintiff  was  set  aside  and  the  verdict  and 
judgment  entered  for  the  defendants.  Spencer  v. 
New  Kilmainham  Urban  District  Council 

Q.  B.,  35  I.  L.  T.  R.  42  ;  1  N.  I.  J.  R.  78,  203 

8.  — —  Rate  collector — FuU  salary — Man- 
damas — Local  Government  (Ireland)  Act,  1898, 
s.  115  (10)  (11) — County  council  schemes — 
Approval— Local  Government  Board.]  Where  by 
reason  of  the  Local  Government  (Ireland)  Act, 
1898,  an  existing  officer  has  his  salary  diminished 
and  makes  a  claim  for  a  sum  necessary  to  make 
up  his  remuneration  as  previous  to  the  Act  under 
section  115  (10)  (11)  of  that  Act :— If eM,  that 
section  115  (10)  (11)  of  the  Act  without  section 
115(18)isnot  sufficient  to  sustain  the  apphcation; 
Approval  of  the  scheme  of  the  county  council  by 
the  Local  Government  Board  is  a  condition  pre- 
cedent to  a  claim  arising  either  for  compensation 
or  increased  remuneration.  R.  (Campbell)  v. 
Mayo  County  Council     K.  B.,  35  I.  L.  T.  R.  156 
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9. Rate    collector  —  Local    Government 

(Ireland)  Act,  1898,  a.  115 — Scheme  for  poor  rate 
collection — Poor  rate  collector — Alteration  of  area 
and  duties — Bemuneration — Compensation.]  Sub- 
section 18  of  section  115  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  does  not  apply  to  the 
pases  of  county  poor  rate  collectors  regarding 
the  fixing  of  their  remuneration,  which  is  pro- 
vided for  by  sub-section  11.  An  order  (by  the 
King's  Bench  Division,  and  affirmed  by  the 
Court  of  Appeal)  for  a  mandamus  to  the  Local 
Government  Board  to  take  into  consideration 
the  claim  of  a  poor  rate  collector  to  increased 
remuneration  in  respect  of  an  admitted  increase 
in  his  duties,  by  reason  of  alterations  under  the 
Local  Government  (Ireland)  Act,  1898,  was  dis- 
charged by  the  House  of  Lords  (Sub  nmn. 
Local  Government  Board  for  Ireland,  Appellants  ; 
M'Kay,  Bespondent).  R.  (M'Kay)  v.  Local 
Government  Board. 

K.  B.,  [1902]  2  I.  R.  330  ;  36  I.  L.  T.  R.  87 
App.,  [1902]  2  I.  R.  637 

H.  L.,  [1903]  2  I.  R.  670  ;  37  I.  L.  T.  R.  196 
2  N.  I.  J.  R.  130  ;   3  N.  L  J.  R.  335 
[And  1903,  A.  C.  402.] 

10.  Rate    collector — Public   Health   Act, 

1878,  s.  7 — Urban  sanitary  district,  formed  sub- 
sequently to  Local  Government  Act — Provisional 
order — Loss  of  income-rCompensation.]  At  the 
time  of  the  passing  of  the  Local  Government 
Act  O'M.  was  a  poor  rate  collector  for  the 
electoral  division  of  Westport,  in  the  County  of 
Mayo.  This  electoral  division  consisted  of  two 
parts — the  rural  electoral  division  and  the  urban 
electoral  division.  By  virtue  of  the  passing  of 
the  Act  CM.  became  an  existing  officer  of  the 
Mayo  County  Council.  In  November,  1899, 
subsequently  to  the  passing  of  the  Local  Govern- 
ment Act,  the  Town  Commissioners  of  Westport 
obtained  a  Provisional  Order  (which  was  sub- 
sequently confirmed  by  statute),  whereby  the 
town  of  Westport  was  formed  into  an  urban 
sanitary  district,  in  pursuance  of  the  provisions 
of  the  Public  Health  Act,  1878.  They  ad- 
vertised for  M,  rate  collector  for  the  newly  con- 
stituted urban  sanitary  district.  O'M.  offered 
to  collect  the  rates  for  7d.  in  the  £1,  and  H. 
offered  to  act  as  collector  for  a  smaller  salary. 
H.'s  offer  was  accepted,  and  O'M.  appUed  to 
the  council  of  the  urban  sanitary  district  for 
compensation  for  loss  of  office.  The  council 
refused.  CM.  then  applied  to  the  King's 
Bench  Division  for  a  mandamanus  to  direct  the 
council  to  award  him  compensation : — Held 
(affirming  the  decision  of  the  King's  Bench 
Division),  that  the  loss  of  income  was  not  a 
consequence  of  the  passing  of  the  Local  Govern- 
ment Act,  and  that  O'M.  was  not  entitled  to 
compensation.  B.  (0''Malley)  v.  Weetpcai 
Urban  Distrct  Council    App.,  [1903]  2  I.  R.  179  • 

36  1.  L.  T.  R.  225  ;  3  N.  I.  J.  R.  186 

11.  Returning  officer — Action  for  pension 

fixed  by  the  Treasury — Local  Government  (Ireland) 
Act,  1898,  s.  115  (19).]  The  Returning  Officer 
of  the  North  Dublin  Union,  upon  the  abolition 
of  his  office  by  the  Local  Government  (Ireland) 
Act,  1898,  claimed  a  pension  from  the  county 
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— continued. 
ooimoil,  and  was  refused.  He  then  appealed  to 
the  Treasury,  who  awarded  him  a,  pension  of 
£16  4s.  per  annum,  in  respect  of  that  part  of  the 
union  which  had  passed  under  the  jurisdiction 
of  the  county  council.  The  county  council  still 
refusing  to  pay,  he  sued  them  for  the  said  sum  : — 
Held,  that  he  was  an  "  existing  officer  "  within 
the  meaning  of  the  Act  at  the  date  of  the  passing 
of  the  Act,  and  was  entitled  to  recover.  Cree  v. 
County  Dublin  County  Council 

N.  P.,  Andrews,  J.,  Q.  B.,  34  I.  L.  T.  R.  184  ; 
35  I.  L.  T.  R.  46  ;  1  N.  I.  J.  R.  101 

12. Salaries   of   existing   officers — Local 

Government  (Ireland)  Ac*.,  1898,  s.  115  (18) — Local 
Government  Board — Certiorari — Application  of 
Enactments  Order,  1898,  s.  32.]  Where  under 
section  115  (18)  of  the  Local  Government 
(Ireland)  Act,  1898,  the  Local  Government  Board 
determines  the  salary  to  be  paid  to  an  existing 
officer  under  the  Act : — Beld,  (1)  that  such  deter- 
mination by  the  Local  Government  Board  is  a 
judicial  act,  and  is  subject  to  be  brought  up  on 
certiorari  to  the  Queen's  Bench ;  (2)  that  such 
determination  by  the  Local  Government  Board 
Deed  not  necessarily  involve  a  sworn  inquiry ; 
{3)  that  to  comply  with  the  maxim  "  Audi  alteram 
partem,"  it  is  sufficient  to  give  the  party  against 
whom  proceedings  are  taken  an  opportunity  of 
being  heard;  and  (4)  that  on  the  facts  of  the 
particular  case,  the  Local  Government  Board 
had  not  exceeded  the  authority  conferred  on 
them  by  the  Act,  and  the  maxim  "  Audi  alteram 
partem "  had  been  in  no  way  violated.  B. 
{County  Council  of  Monaghan)  v.  Local  Govern- 
ment Board  (Wilson's  Case) 

Q.  B.,  34 1.  L.  T.  R.  196  ;  1  N.  I.  J.  R.  37 

13 Sanitary     officer — Compensation   for 

loss  of  office — Public  Health  (Ireland)  Act,  1878, 
s.  275,  and  Local  Government  (Ireland)  Act,  1898 
{Order,  1899,  local).']  Where,  by  reason  of  an 
order  of  the  Local  Government  (Ireland)  Board, 
the  sanitary  authority  of  a  rural  district  council 
became  vested  in  a.  newly  created  body,  who 
refused  to  take  over  the  sanitary  officer  of  that 
council,  who  thereby  lost  his  office  : — Held,  he 
was  entitled  to  compen'iation.  B.  (Suane)  v. 
Local  Government  Board 

K.  B.,  35  I.  L.  T.  R.  147  ;  1  N.  I.  J.  R.  263 

14.  Solicitor — Local  Government  (Ireland) 

Act,  1898  (61  cfc  62  Vict.,  c.  37),  ss.  109,  115, 
119 — "Office" — Solicitor  to  former  Township 
Commissioners.']  A  practising  solicitor,  who, 
prior  to  1889,  had,  as  occasion  arose,  transacted 
legal  business  for  the  commissioners  of  a  town- 
ship, but  had  not  been  appointed  by  any 
resolution  of  that  body,  nor  had  been  in  receipt 
of  any  fixed  salary,  is  not  an  existing  "  officer  " 
within  the  meaning  of  the  Local  Government 
(Ireland)  Act,  1898  nor  entitled  to  compensation 
for  loss  of  "  office  "  upon  his  services  being  dis- 
continued by  the  urban  district  council  created 
under  that  Act.  B,  (Peel)  v.  Armagh  Urban 
District  Council  Q.  B.,  [1901]  2  I.  R.  28  ; 

34  I.  L.  T.  R.  102 

15.  Solicitor — Local  Government  (Ireland) 

Act.  1898  (61  dk  62  TTict,  l.  37),  ss.  109,  115,  and 
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— continued. 
Schedule  7 — Compensation  to  "  existing  officers  " 
— "County  solicitor" — Solicitor  for  a  Grand 
Jury.]  The  solicitor  for  the  Grand  Jury  of  a 
county  is  the  "  county  solicitor "  referred  to 
in  section  115  of  the  Local  Government  (Ireland) 
Act,  1898,  and  entitled,  upon  dismissal  for  some 
other  cause  than  misconduct  or  incapacity,  to 
compensation  under  that  Act  for  loss  of  office. 
B.  (Brown)  v.  County  Council  of  County  Wicklmo 
Q.  B.,  [1900]  2  I.  R.  351  ;  33  I.  L.  T.  R.  167 

16. Town  cleric — Dismissal  of — Employer 

and  servant — Misconduct — Incapacity — Compen- 
sation—ei  d;  62  Via.,  c.  37,  ^.  115  (19),  «.  116.] 
In  resisting  a  claim  by  a  town  clerk,  or  clerk 
to  the  commissioners  of  a  town,  for  a  super- 
annuation allowance  or  gratuity,  under  section 
116  of  the  Local  Government  (Ireland)  Act, 
1898,  it  is  open  to  the  borough  or  commis- 
sioners to  rely  upon  an  act  of  misconduct,  as 
justifjdng  dismissal,  other  than  that  for  which 
they  purported  to  dismiss  the  claimant.  Wilful 
disobedience  of  the  reasonable  orders  of  his 
employers  amounts  to  misconduct  warranting 
the  dismissal  of  a  town  clerk,  and  disentitles  him 
to  a  superannuation  allowance  or  gratuity  under 
section  116.  Kenealy  v.  Mayor,  Aldermen,  and 
Burgesses  of  Kilkenny 

K.  B.,  App.,  [1905]  2  I.  R.  167, 188  ; 

4  N.  I.  J.  R.  128 

And  see  Local  Government— Officer.  17. 

17.  Town  clerk — Bemoval  from  office — 

Gratuity — Alleged  misconduct — Amount  of  gra- 
tuity— Not  necessarily  fixed  by  Treasury — Mode 
of  procedure — Local  Government  (Ireland)  Act, 
1898,  s.  116.]  The  town  clerk  appointed  by  the 
Commissioners  of  Cootehill  having,  on  the  pass- 
ing of  the  Local  Government  (Ireland)  Act,  1898, 
been  transferred,  and  become  Clerk  of  the  Coote- 
hill Urban  District  Council,  was  dismissed  by 
resolution  of  the  council,  in  which  the  reason 
for  such  dismissal  was  stated  as  "  misleading 
the  council."  The  clerk  upon  being  so  dis- 
missed brought  an  action  by  Civil  Bill  against 
the  council  for  £42  "  gratuity "  under  section 
116  of  the  Local  Government  (Ireland)  Act, 
1898: — Held,  (1)  that  the  existence  of  the 
"  misconduct  or  incapacity,"  which  would  under 
the  section  be  an  answer  to  the  plaintiff's  action, 
was  a  question  of  fact  to  be  tried  in  the  actioii, 
and  the  mere  production  of  the  resolution  reciting 
such  misconduct  or  incapacity  was  not  sufficient ; 

(2)  the  only  jurisdiction  of  the  Treasury  is  as  to 
the  "  amount "  in  case  of  "  dispute,"  and, 
therefore,  where  there  is  no  dispute  the  fixing  of 
the  amount  by  the  Treasury  cannot  be  a  con- 
dition  precedent   to    a   right    of   action ;     and 

(3)  in  such  a  case  an  action  is  the  appropriate 
remedy,  and  an  application  for  a  mandamus 
would  not  be  successful.  Beilly  v.  Cootehill 
Urban  District  Council    Q.  B.,  35  I.  L.  T.  R.  33  ; 

1  N.  I.  J.  R.  91 

18.  Transfer  to  new   body — Subsequent 

transfer  to  another  body — Compensation  for 
abolition  of  office — Local  Government  (Ireland) 
Act,  1898,  ss.  42,  115  (19) — Local  Government  Act, 
1888,  s.  120.]  .Where  under  the  Local  Govern- 
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continued. 
merit  (Ireland)  Act,  1898,  an  "  existing  officer  " 
was  transferred  to  the  rural  district  council,  and 
subsequently,  by  an  order  of  the  Local  Govern- 
ment Board,  an  urban  district  was  carved  out 
of  the  rural  district,  and  the  urban  council, 
having  taken  over  the  control  of  all  matters 
within  the  urban  district,  abolished  the  office  of 
the  officer  in  question,  who  thereupon  claimed 
compensation  from  the  urban  council,  on  the 
ground  that  he  had  been  transferred  to  them 
in  pursuance  of  the  Act : — Held,  that  section  115 
(19)  of  the  Act  contemplates  one  transfer  only, 
and  not  a  series  of  transfers  ;  and  as  the  urban 
council  was  not  the  body  to  which  the  officer  in 
question  was  primarily  transferred  under  the 
Act,  that  body  could  not  be  held  responsible  for 
compensation.  Qucere,  whether  the  rural  council, 
were  liable.  B.  (Suane)  v.  BaMina  Urban 
Council  K.  B.,  35  I.  L.  T.  R.  71;  1  N.  I.  J.  R.  71 
19.  Waste  water  inspectoi — Dublin  Cor- 
poration Act,  1900,  ss.  20  and  21 — Clontarf  Local 
Act,  1869 — "  Salary.'"'\  A  waste  water  inspector, 
employed  by  the  Clontarf  Town  Commissioners 
to  inspect  for  excessive  use  or  waste  of  water 
and  obliged  to  attend  daily  thereto,  being  re- 
munerated at  the  rate  of  35s.  »  week,  and  not 
obliged  to  keep  fixed  hours  or  to  do  manual 
labour,  is  not  an  ordinary  workman,  but  an 
"  existing  officer "  within  the  meaning  of 
section  21  of  the  Dublin  Corporation  Act,  1900, 
and  therefore  entitled  to  the  superannuation 
annuity  therein  mentioned.  Cadle  v.  Dublin 
Corporation  K.  B.,  37  I.  L.  T.  R.  82 

LOCAL  GOVERNMENT— EXPLOSIVES  ACTS. 
By-laws.]  By-law  28,  made  by  a  harbour 
authority  under  the  Explosives  Act,  1875,  pro- 
vided that  fires,  lights,  and  smoking  should  not 
be  allowed  under  certain  circumstances ;  by- 
law 32  provided  that  persons  engaged  in  loading, 
unloading  or  conveying  explosives  should 
abstain  from  acts  likely  to  cause  explosion,  and 
should  prevent  other  persons  from  committing 
such  acts,  and  that  such  other  persons  com- 
mitting any  such  acts  after  being  warned,  should 
be  deemed  to  have  committed  a  breach  of  the 
by-law.  An  engineer  on  board  a  ship  with  a 
general  cargo  lying  alongside  a  ship  being  loaded 
with  explosives,  lit  a  fire  and  was  convicted  by 
the  Magistrates  under  by-law  28  : — Held,  that 
the  conviction  should  be  quashed,  by-law  28 
being  conversant  with  persons  in  authority,  and 
not  with  persons  in  the  position  of  the  defen- 
dant, who  were  dealt  with  under  by-law  32. 
Campbell  v.  Arldow  Harbour  Commissioners 

K.  B.,  3  N.  I.  J.  R.  11 

LOCAL  GOVERNMENT— FRANCHISE. 

1. Inhabitant  occupier — Convent — Nuns 

— Service  franchise—Office,  service,  or  em.ploy- 
meMt.J  The  claimants  were  nuns  residing  at  a 
convent  in  the  town  of  E.  Each  of  them 
occupied  a  separate  bedroom,  and  was  subject 
to  the  control  of  the  Lady  Superioress,  who 
could  at  any  time  change  the  occupants  from 
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one  room  to  another,  or  arrange  to  have  more 
than  one  occupant  of  a  single  room.  She- 
could  refuse  to  allow  a  nun  to  receive  a  visitor- 
in  her  room,  demand  admission  to  the  room,, 
and  require  the  nuns  to  give  up  the  keys.. 
The  nuns  took  their  meals  together  in  the 
Refectory,  and  occupied  in  common  other- 
general  rooms  in  the  convent ;  they  received 
no  remuneration,  and  were  under  no  contract 
of  employment.  The  premises  were  vested  in' 
the  Roman  CathoUo  Bishop  of  Clogher,  the 
parish  priest,  and  the  senior  curate  of  E.,  all 
for  the  time  being,  upon  trust  for  the  benefit 
of  the  Roman  Catholic  inhabitants  of  E.  The 
convent  was  governed  by  rules  subject  to  the- 
supreme  authority  of  the  Bishop : — Held, 
that  the  nuns  were  not  inhabitant  occupiers  of 
separate  dwellings  within  the  meaning  of 
section  3  of  the  Representation  of  the  People- 
Act.  Semble,  the  nuns  did  not  occupy  their 
rooms  by  -virtue  of  any  office,  service,  or  employ- 
ment.    Bannon  v.  Hanrahan 

App.,  [1900]  2  L  R.  455 

2.  Tovms   Improvement    (Ireland)    Act, 

1854.]  Section  22  defines  the  qualifications 
of  voters  at  the  election  of  Town  Commis- 
sioners : — "  Every  person  of  fuU  age  who  is 
the  immediate  lessor,"  &c.,  also  "Every person 
of  full  age  who  shall  have  occupied  as  tenant 
or  owner,  or  joint  occupier,  or  shall  have  been 
the  immediate  lessor  of  any  lands,"  &c.  : — Held 
(Monahan,  C.J.,  Pigot,  C.B.,  and  Ball,  J., 
dissentientibus),  reversing  the  decision  of  the 
Queen's  Bench  (17  I.  C.  L.  157)  that  women, 
though  possessing  the  qualifications  mentioned 
in  these  sections,  were  not  eligible  to  vote  at 
such  election.     B.  v.  Crosthwaite 

Ex.  Ch.;  [1864]  17  I,  C,  L,  R,  157,  463 

3. Woman  Ireeholder  rated  at  £5  and 

upwards — Begistration  (Ireland)  Act,  1898,  s. 
1  (2),]  A  woman  freeholder  rated  at  £5  and 
upwards  and  in  all  other  respects  qualified  to 
have  her  name  retained  upon  the  register  is 
not  disqualified  by  reason  of  being  a  woman. 
Bailey,  Appellant ,-  Carmicjiael  Ferrall,  Be- 
spondent  App.,  48  I.  L.  T.  R.  170 


LOCAL   GOVERNMENT— LOCAL   GOVERN 

MENT  BOARD. 
Application  to  quash  decision  of — Appeal  to 
Local  Government  Board — Frontage  expenses — 
Demand  by  sanitary  authority — Estoppel— Public 
Health  Act,  1878,  ss.  8  and  268.]  Where  a 
person  aggrieved  by  the  decision  of  the  sanitary 
authority  appeals  by  memorial  to  the  Local 
Government  Board  under,  the  pro-visions  of 
section  268  of  the  Public  Health  Act,  1878,  it  is 
not  open  to  him  afterwards  to  contend,  on  pro- 
ceedings to  quash  the  order  of  the  Local  Govern- 
ment Board,  that  that  body  had  no  jurisdiction 
to  entertain  his  appeal.  B.  (Thynne)  v.  Local 
Government  Board  K.  B.,  37  I.  L.  T.  R.  89  ; 

4  N.  L  J.  R.  83 

Vesting  of  workhouse  in    37  I.  L.  T.  R.  41  ; 

3  N.  I.  J.  R.  38 

Sec  Poor  Law— Buildings. 
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LOCAL   GOVERNMENT— LUNATIC   ASYLUM. 

1. Action  against  joint  committee   of 

lunatic  asylum  —  Joint  appearance — Joint  de- 
fence— Joint  solicitor  —  Local  Government  Act, 
1898,  s.  9.]  Wliere  an  action  was  brouglit 
against  the  joint  committee  of  a  lunatic  asylum 
(the  asylum  district  comprising  two  counties), 
and  a  separate  appearance  by  a  separate 
solicitor  was  sought  to  be  entered  on  behalf  of 
each  of  the  county  councils : — Seld,  that  the 
proper  defendant  was  not  either  of  the  county 
councils,  but  was  the  joint  committee ;  that 
this  body  should  be  represented,  and  the  ap- 
pearance should  be  a  joint  appearance,  and  the 
defence  should  be  a  joint  defence,  to  be  entered 
by  the  solicitor  appointed  by  the  committee. 
Maguire  &  Oatchell  v.  Fermanagh  and  Tyrone 
County  Councils  App.,  36  I.  L.  T.  R.  28  ; 

2  N.  I.  J.  R.  53,  67 

2. Compulsory    acquisition    of    land — 

County  council — Arbitrator — Power  to  award 
OA^commodation  works — Local  Government  (Ire- 
land) Act,  1898  (61  <fc  62  Vict.,  c.  37),  «.  10— 
Public  Health  (Ireland)  Act,  X878  (41  «fc  42  Vict., 
c.  52),  ss.  2,  20S~Public  Health  (Ireland)  Act, 
1896  (59  <fc  60  Vict,  c.  19),  s.  S— Railways  Act 
(Ireland),  1851  (14  cfc  15  Vict.,  c.  70),  s.  9— 
Housing  of  the  Working  Classes  Act,  1890  (53  & 
54  Vict.,  c.  70),  Sched.  2.]  By  a  provisional  order 
of  the  Local  Government  Board  a  county  council 
was  empowered  to  put  in  force,  with  respect  to 
the  acquisition  of  certain  lands,  required  for  a 
recreation  ground  for  the  Killarney  District 
Lunatic  Asylum,  the  compulsory  powers  of  the 
Lands  Clauses  Acts,  which  Acts  were  in  the 
provisional  order  defined  to  mean  "  the  pro- 
visions of  the  Lands  Clauses  Acts  as  amended 
by  the  provisions  contained  in  the  Second 
Schedule  of  the  Housing  of  the  Working  Classes 
Acts,  1890,  and  section  8  of  the  Public  Health 
(Ireland)  Act,  1896."  By  a  subsequent  order 
of  the  Local  Government  Board  an  arbitrator 
was  appointed : — Held,  that  the  arbitrator  had 
no  power  to  aWard  the  making  of  accommodation 
works  by  the  county  council,  such  as  a  wall  to 
be  built  around  the  lands  to  be  acquired.  R. 
(Kerry  County  Council)  v.  Leahy 

K.  B.,  [1903]  2  I.  R.  317  ;  3  N.  I.  J.  R.  12 

Debt  due — Statute  of  Limitations 

36  I.  L.  T.  R.  228  ;  3  N.  I.  J.  R.  73 
See    Limitations,    Statute    of — Personal 
Action.    22. 

LOCAL  GOVERNMENT— MEDICAL  OFFICER. 

1.  Appointment  of — Discretion  of  Local 

Government  Board — Extraneous  considerations — 
Jurisdiction — Poor  Belief  (Ireland)  Act  (14<fc  15 
Vict,  c.  68),  s.  8.]  The  L.  Guardians  appointed 
C,  a  man  of  military  age,  to  be  medical  officer 
of  the  T.  dispensary  district.  The  Local  Govern- 
ment Board  refused  to  sanction  his  appointment 
' '  in  view  of  the  constant  and  increasing  need 
for  the  services  of  medical  men  with  His 
Majesty's  forces : " — Held,  that  the  Local 
Government  Board,  if  satisfied  that  adequate 
medical  relief  for  the  sick  poor  was  secured, 
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continued. 
might  in  the  exercise  of  the  discretion  conferred 
on  them  by  section  8  of  the  Poor  Relief  (Ireland) 
Act,  1851  (14  <fc  15  Vict.,  c.  68),  require  that  the 
appointment  of  medical  officers  during  the  war 
should  be  confined  to  persons  over  military  age. 
The  Court  being  satisfied  that  in  the  present 
case  the  Local  Government  Board  had  exercised 
their  discretion  with  due  regard  to  the  needs  of 
the  sick  poor,  held,  that  the  action  of  the  Board 
could  not  be  questioned  on  the  ground  that  they 
also  had  taken  into  consideration  the  national 
and  military  exigencies  arising  from  the  war 
R.  (Keelan  &  Carraher)  v.  Local  Government 
Board  ( 5  N.  I.  J.  R.  81 )  applied.  Quaere,  whether 
the  Local  Government  Board  in  exercise  of  such 
discretion  are  not  acting  administratively  and 
not  in  a  judicial  capacity.  B.  (Lismore  Guar- 
dians) V.  The  Local  Government  Board 

K.  B.,  [1918]  2  I.  R.  131 

2.  — —  Dispensaries  —  Extra  professional 
assistance — Doctor'  fees,  limited  authority  to  bind 
guardians — General  Rules  for  the  Government  of 
Dispensary  Districts,  1902 — 10  ife  11  Vict.,  c.  31. 
s.  7—14  <b  15  Vict,  c.  68.]  During  the  ilbiess  of 
the  medical  officer  of  B.  Union,  D.  was  appointed 
substitute,  and  in  the  course  of  his  duties  he 
found  it  necessary  to  call  in  the  extra  medical 
assistance  of  P.  The  guardians  had  adopted  a 
scale  of  fees  for  such  cases  in  accordance  with 
Article  23  of  the  General  Rules  for  Dispensary 
Districts,  and  a  copy  of  it  had  been  sent  to  the 
medical  officer,  but  neither  D.  nor  F.  knew  of  it. 
P.  claimed  a  fee  greater  than  that  prescribed  by 
the  scale  : — Held,  that  as  the  rules  were  made 
under  Act  of  Parliament,  P.  and  D.  must  be 
taken  in  law  to  have  notice  of  them,  equally  as 
if  they  were  contained  in  the  Act  itself  ;  that  P., 
being  affected  with  notice  that  D.'s  authority 
was  limited,  it  made  no  difference  whether  he 
knew  the  amount  of  D.'s  authority  or  not ; 
that,  accordingly.  P.,  could  not  claim  a  greater 
fee  than  that  prescribed  in  the  scale.  Plood  v. 
Guardiams  of  Balh/shannon  Union 

K.  B.,  38  I.  L.  T.  R.  158  ;  4  N.  I.  J.  R.  191 

3.  Duties   —   Discretion.]      The   Local 

Government  Board  has  power  to  issue  general 
orders  for  the  administration  of  the  law  relating 
to  the  relief  of  the  sick  poor.  The  medical 
officer  has  authority  both  to  call  in  a  consultant 
where  he  deems  it  necessary,  and  to  render  the 
guardians  liable  for  his  fees.  In  urgent  cases  a 
medical  officer  can  act  without  a  ticket,  and  do 
everything  he  can  do  when  acting  under  a, 
ticket :  no  subsequent  breach  of  duty  can  alter 
this  power.  The  medical  officer's  own  discretion 
is  to  be  his  guide  as  to  what  is  an  "  urgent 
case"  and  what  is  a  "poor  sick  person." 
Mayne  v.  Guardians  Longford  Union 

Ex.,  28  I.  L.  T.  586 

4.  ——  Duties — Prevention  of  plague.]  The 
inspection  of  vessels  from  a  plague -infected 
loca,lity  held  not  to  be  part  of  the  ordinary 
duties  of  a  medical  officer  of  health  and  sanitary 
officer  of  a  district  council,  where  performed 
under  special  regulations,  but  to  be  special  work 
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continued. 
entitling  to  extra  remuneration.      Fogarly  v. 
Lame  Sural  District  Council 

Co.  Ct.,  36  I.  L.  T.  R.  200 

5. Extra   medical   assistance.]     By    a 

.sealed  order  of  the  Local  Government  Board 
(May,  1896)  medical  officers  were  required  to 
have  the  authority  of  the  Board  of  Guardians  or 
Master  before  employing  extra  medical  assist- 
ance : — Held,  that  this  prevented  a  surgeon  who 
had  been  called  in  to  assist  in  an  operation,  by 
the  medical  officer,  without  such  authority, 
from  recovering  his  fee  from  the  guardians. 
Clancy  v.  Listowel  Union  Guardians 

Co.  Ct.,  31  I.  L.  T.  331 

6. Extra   medical  assistance — Scale   of 

fees — 10  Vict.,  c,  31,  s.  7,  and  Dispensary  Regula- 
tions, 1899,  Arts.  21,  22,  23.]  Where  it' is  neces- 
sary in  a  case  of  sudden  and  urgent  necessity  to 
call  in  another  doctor  to  assist  the  dispensary 
doctor  of  the  district  in  rendering  medical  aid 
to  a  poor  but  not  destitute  person,  a,  contract 
by  the  relieving  officer  to  pay  such  doctor  in 
excess  of  the  scale  laid  down  in  Art.  23  of  the 
Dispensary  Regulations  of  1899  is  not  binding 
on  the  guardians.  10  Vict.,  e.  31,  o.  7,  only 
applies  in  the  case  of  a  destitute  poor  person. 
Olpherts  v.  Downpatrick  Poor  Law  Guardians 
K.  B.,  36  I.  L.  T.  R.  239  ;  3  N.  I.  J.  R.  89 

7.  — —  Lease  of  residence — Approval  of  Local 
Government  Board — The  approval  of  the  Local 
Government  Board  is  a  condition  precedent  to  the 
validity  of  a  lease  granted  under  the  provisions  of 
42(6  43  Vict.,  c.  25,  ss.  10  and  11.]  The  Local 
Government  Board,  in  determining  whether 
they  will  give  such  approval,  are  entitled  to,  and 
should  take  into  account,  the  position  and  con- 
dition of  the  premises  as  well  as  the  terms  of 
the  lease.  Such  approval  must  be  a  specific 
approval  in  writing.  The  mere  fact  that  the 
minutes  of  the  guardians  dealing  with  the  matter 
have  been  forwarded  in  the  ordinary  course  to 
the  Local  Government  Board,  and  the  latter 
have  not  expressed  dissent,  does  not  amount 
to  approval,  nor  can  such  approval  be  spelled 
out  of  the  minutes  of  the  Local  Government 
Board  : — Semble,  where  such  a  lease  is  invalid, 
and  rent  cannot  be  recovered  under  it,  a  claim 
for  use  and  occupation  of  the  premises  would 
also  fail.  Dartrey  (Earl  of)  v.  Cootehill  Guardians 

K.  B.,  41  I.  L.  T.  R.  241 

8.  Red   ticket — Improperly   given   out — 

Action  hy  medical  officer.]  The  defendant,  a 
carpenter,  earning  substantial  weekly  wages, 
obtained  from  a  member  of  a  dispensary  com- 
mittee a  "red"  ticket,  directing  the  plaintiff, 
the  dispensary  doctor  of  the  district,  to  attend 
and  give  medical  aid  to  the  defendant.  The 
plaintiff  attended  the  defendant,  and  sub- 
sequently attended  before  the  committee  and  got 
the  ticket  cancelled,  on  the  ground  that  the 
defendant  was  not  a  subject  for  poor  relief. 
Plaintiff  at  once  told  defendant  that  he  would 
apply  to  have  the  ticket  cancelled,  and  would 
charge  for  the  attendance : — Held,  that  the 
defendant  was  not  a  proper  subject  for  poor 
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relief,  and  that  under  the  circumstances  the 
plaintiff  was  entitled  to  recover.  Flynn  v. 
Coughlan  Co.  Ct.,  31 1.  L.  T.  314 

9.  Remmieration  ol — Public  Health  Act, 

1878  (41  <t-  42  Vict.,  c.  52),  ss.  11,  258— Sanitary 
authority — Attendance  at  sanitary  prosecutions.] 
The  medical  officer  of  health  of  a  dispensary 
district  is  entitled  xmder  the  Public  Health 
(Ireland)  Act,  1878,  to  remuneration  from  the 
sanitary  authority  for  attending  at  a  prosecution 
instituted  by  it  at  a  rate  fixed  by  the  Local 
Government  Board,  "  imless  it  has  been  agreed 
that  the  duty  of  affording  such  attendance  shall 
be  included  in  his  salary."  But  where  a  resolu- 
tion was  passed  by  the  sanitary  authority  fixing 
the  salaries  of  medical  officers  of  health  at  certain 
sums,  to  include  the  duty  of  attending  at 
sanitary  prosecutions,  and  a  person  was  after- 
wards appointed  medical  officer  of  health  by 
the  committee  of  management  of  a  dispensary 
district,  and  subsequently  attended  at  a  pro- 
secution at  the  request  of  the  sanitary  authority, 
it  was  held  that  the  medical  officer  was  bound 
by  the  resolution  of  the  sanitary  authority, 
and  not  entitled  to  the  remuneration  fixed  by 
the  Local  Government  Board  pursuant  to  the 
statute,  although  he  had  no  notice  of  the 
resolution  at  the  time  of  his  appointment  or  after- 
wards. O^Connell  v.  Guardians  Midleton  Union 
q.  B.,  [1898]  2  I.  R.  255  ;  32  I.  L.  T.  R.  109 

10. Remuneration — Certificate — Justices 

— Seat]  Where  the  Act  of  Parliament  authorised 
payment  of  fees  to  a  doctor  upon  a  certificate 
under  the  hand  and  seal  of  the  Justices  that 
the  amount  is  a  reasonable  one : — Held,  that 
the  absence  of  a  seal  on  certificate  was 
fatal.  Jennings  v.  Guardians  of  Clonahilty 
Union  Co.  Ct.,  29  I.  L.  T.  617 

11.  Resignation    —    Local    Government 

Board — Dispensary  district — Effect  of  tendered 
resignation  unaccepted — Effect  of  reappointment 
of  same  medical  officer  as  locum  tenens — Man- 
damus.] Dr.  J.  CuUen,  the  medical  officer  of  a 
dispensary  district  in  the  respondents'  union 
upon  threat  of  removal  by  the  Local  Government 
Board,  tendered  his  resignation  to  the  guardians. 
The  guardians  did  not  definitely  accept,  or  refuse 
to  accept,  his  resignation,  but  shortly  thereafter, 
by  resolution,  they  appointed  him  as  locum 
tenens,  pending  a  report  by  a  special  committee 
into  the  matters  alleged  by  the  Local  Govern- 
ment Board,  "  as  otherwise  the  district  would 
be  left  without  a  medical  officer."  The  Local 
Government  Board  insisted  that  upon  the  tender 
of  Dr.  CuUeu's  resignation  the  office  had  become 
vacant,  and  as  the  guardians  declined  to  make 
a,  new  appointment,  the  Board  now  sought  by 
mandamus  to  compel  them  to  make  the  necessary 
steps  to  fill  the  vacancy : — Held,  that  the  office 
did  not  become  vacant  upon  the  tender  of  the 
officer's  resignation,  but  that  (the  tender  re- 
maining open)  the  subsequent  appointment  of 
Dr.  CuUen  as  locum  tenens  involved  in  law  an 
acceptance  of  his  resignation,  and  that  man- 
damus should  issue.     Semble,  it  is  not  competent 
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continuid. 
to  such  district  medical  officer  to  resign  his 
office  without  the  assent  of  the  guardians,  his 
employers.  The  power  of  the  Local  Govern- 
ment Board  to  appoint  a  medical  officer  (14  &  15 
Vict.,  c.  68,  s  8)  on  default  of  appointment 
by  the  guardians  withiti  a  month,  applies  only 
where  the  previous  officer  has  been  removed  by 
sealed  order.  R.  (Local  Government  Board)  v. 
Giiardians  of  North  Dublin  Union  and  Cullen 
Q.  B.,  [1902]  2  I.  R.  412  ;  35  I.  L.  T.  R.  13; 
47  I.  L.  T.  R.  28  ;  1  N.  I.  J.  R.  57 

12.  Substitute  —  Payment       of.]      The 

medical  officer  of  a  dispensary  district,  being 
necessarily  absent,  appointed  the  plaintiff  to  act 
as  his  substitute,  and  the  dispensary  committee 
fixed  his  remuneration.  Upon  the  guardians  re- 
fusing to  be  bound  by  the  decision  of  the  com- 
mittee, or  to  pay  plaintiff  any  remuneration  : — 
Held,  that,  having  taken  the  benefit  of  plain- 
tiff's work,  and  allowed  him  to  believe  he  would 
be  paid,  the  guardians  were  bound  to  pay  him 
the  sum  fixed  by  the  dispensary  committee, 
such  sum  being  a  reasonable  remuneration, 
0'  Brien  v.  Guardians,  Gastleblayney  Union 

Co.  Ct.,  81  I.  L.  T.  538 

13.  Substitute  —  Payment  of  —  Illness.] 

Where  during  the  iUness  of  a  dispensary  doctor 
he  appointed  another  to  act  as  his  substitute, 
under  Art,  22  of  the  Local  Government  Board 
Rules,  1885: — Held,  that  the  Secretary  of  the 
Dispensary  Committee  having  been  properly 
notified  of  the  continued  ill-health  of  their 
doctor,  the  guardians  were  liable  for  the  adequate 
remuneration  of  his  substitute  during  his  illness. 
Ronayrm  v.  Guardians  of  Toughal  Union 

Co.  Ct.,  31 1.  L.  T.  477 

14.  Vacation    —     "  Not    exceeding " — 

"  AUmixd^'  —  Guardians  —  Local  Government 
Board  —  Local  Government  {Ireland)  Act,  1898 
(61  <fc  62  Vict,  c.  37) — General  Rules  for  the 
Goveim/ment  of  Dispensary  Districts,  Article  28.] 
Article  28  of  the  General  Rules  of  the  Local 
Goveimment  Board  for  the  Government  of 
Dispensary  Districts  does  not  entitle  a  medical 
officer  to  a  full  four  weeks'  vacation  in  the  year. 
The  Board  of  Guardians  is  the  proper  authority 
to  iix  the  length  of  the  vacation,  not  exceeding 
four  weeks,  and  the  Local  Government  Board, 
while  it  may  withhold  approval  of  the  arrange- 
imeBLt  made  under  which  the  medical  officer  is 
about  to  relinquish  his  duties,  cannot  fix  a, 
jDeriod  of  vacation  different  from  that  already 
fixed  by  the  guardians.  The  approval  of  the 
Local  Government  Board  of  a  period  of  vaca- 
tion, longer  than  that  allowed  by  the  guardians, 
does  not  entitle  the  locum  tenens  appointed  under 
the  arrangement  to  remuneration  for  the  longer 

Henry  v.  Guardians  of  Antrim  Union 
Q.  B.,  [1900]  2  I.  R.  547  ;  34  I.  L.  T.  R.  124 

-  Dispensary  district  —  Resignation  —  Ap- 
pointment— Mandam  us 
[1902]  2  I,  R.  412  ;  35  I.  L.  T.  R.  13  ; 
1  N.  I.  J.  R.  57 
See  Local  Government — Medical  Officer. 
11. 
And  See  Poor  Law— Medical  Offlcer. 


LOCAL  GOVERNMENT— M  E  D  I C  A  L  OR 
SURGICAL  RELIEF. 
"  Inmate  ol  the  workhouse" — Destitute  poor 
person  —  Poor  person — Poor  Belief  (Ireland) 
Ad,  1862  (25  dn  26  Vict.,  c.  83),  s.  7.]  The  words 
"  any  inmate  or  inmates  of  the  workhouse,"  in 
section  7  of  the  Poor  Relief  (Ireland)  Act,  1862 
(25  &  26  Vict.,  0.  83),  are  confined  in  their 
interpretation  to  the  destitute  poor,  and  do  not 
extend  to  persons  who,  although  poor,  are  not 
destitute,  an,d  have  been  admitted  to  the  work- 
house infirmary  for  temporary  medical  or 
surgical  relief.  R.  (Kennelly  and  others)  v. 
Browne  K.  B.,  [1918]  2  I.  R.  181  ; 

52  I.  L.  T.  R.  57 

LOCAL  GOVERNMENT— OFFICER. 

1. Appointment  and  salary  of  officers  of 

rural  district  councils — Control  of  the  Local 
Government  Board — Labourers  (Ireland)  Act, 
1886  (49  <fc  50  Vict,  c.  5Q)— Local  Government 
(Ireland)  Act  1898  (61  dk  62  Vict,  c.  Sl)~Public 
Health  (Ireland)  Act,  1878  (41  dh  42  Vict,  c  52), 
s.  11.]  The  appointment  and  salary  of  all 
officers  of  rural  district  councils  discharging 
the  general  business  of  those  bodies,  on  the  true 
construction  of  the  Local  Government  (Ireland) 
Act,  1898  (61  &  62  Vict.,  o.  52),  s.  11,  and  the 
Public  Health  (Ireland)  Act,  1878  (41  &  42  Vict., 
u.  52),  s.  11,  are  subject  to  the  control  and 
approval  of  the  Local  Government  Board.  R. 
(Landy  and  others)  v.  Reddy  [1917]  2  I.  R.  477  ; 

52  I.  L.  T.  R.  181 

2.  Assistant     surveyor.]      H.  acted  as 

assistant  county  surveyor  for  several  years 
before  and  up  to  the  passing  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  and  he  was  paid  a 
salary  for  the  performance  of  that  duty.  He 
failed  to  pass  the  examination  required  by 
6  &  7  Wm.  IV„  c.  116.  On  a  claim  by  H.  for 
compensation  from  the  county  council  under 
s.  115  of  the  Local  Government  (Ireland)  Act, 
1898,  as  an  existing  officer  : — Held,  that  H.  had 
no  right  to  compensation,  as  he  was  never 
legally  appointed  to  the  office.  R.  (Head)  v. 
Tipperary  County  Council  K.  B,,  2  N.  I.  J.  R.  76 

3. Assistant  surveyor — Increased  salary.] 

An  assistant  county  surveyor,  who  was  an  exist- 
ing officer,  had  been  in  receipt  of  a  salary  of  £80 
per  annum  prior  to  the  passing  of  the  Local 
Government  Act,  but  owing  to  increase  of  duties 
his  salary  was,  by  sealed  order  of  the  Local 
Government  Board,  increased  by  £55  ,per 
annum.  In  an  action  by  him  against  the  county 
council  to  recover  arrears  of  the  increased 
salary : — Held,  that  the  sealed  order  was  not  bad 
on  its  face,  and  that  as  the  defendant  had  failed 
to  show  that  it  had  been  made  on  a  wrong  basis 
the  plaintiff  was  entitled  to  recover.  Irwin  v. 
Leitrim  County  Council 

Wright,  J.,  2  N.  I.  J.  R.  231 

4.  ^—  Clerk  of  urban  district  council — Re- 
muneration— Juries  (Ir.)  Acts,  1871  to  1894 — 
Remuneration  payable  thereunder  to  clerk  of  urban 
district  council — By  whom  payable — Agreement — 
Order  in  Council,  December  21, 1903 — Juries  (Ire- 
land) Act,  1871,  ss.  9,  12 — Local  Government 
(Ireland)  Act,  1898,  ss.  6  (a),  28,  46,  83  (7),  121— 
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Local  Government  (Ireland)  Act,  1900,  s.  7.]  A 
clerk  of  an  urban  district  council  who  performs 
duties  under  the  Juries  (Ireland)  Acts,  1871  to 
1894,  is  entitled,  in  the  absence  of  any  agreement 
to  the  contrary,  to  be  paid  for  such  performance 
by  the  urban  district  council  under  the  authority 
of  s.  40  of  the  Local  Government  (Ireland)  Act, 
1898.  In  September,  1903,  the  plaintiff  was 
elected  as  clerk  to  the  defendants,  who  were  an 
urban  district  council.  On  December  7,  1903, 
the  plaintiff  entered  into  a  bond  to  the  defendants 
whereby  he  bound  himself  at  a  fixed  salary  "  to 
perform  all  the  official  duties  imposed  by  the 
Local  GoTernment  (Ireland)  Act,  1898,  so  far  as 
the  same  affects  the  said  office  "  : — Held,  that 
the  official  duties  imposed  by  the  Act  included 
duties  under  the  Juries  (Ireland)  Acts,  1871  to 
1894,  and  that  the  plaintiff  was  not  entitled  to 
extra  remimeration  under  the  Order  in  Council 
dated  December  21,  1903,  for  the  performance 
of  those  duties.  Connell  v.  Kelts  Urban  District 
Council  Cir.  Cas.,  49  I.  L.  T.  R.  167 

_  5._ ■  Consent  signed  by  secretary  of  urban 

district  council.]  On  an  application  to  make  a 
consent  a  rule  ot  Court,  to  which  consent  an 
urban  council  was  a  party,  the  consent  being 
signed  on  their  behalf  by  the  secretary  to  the 
council : — Held,  that  a  copy  of  the  resolution 
of  the  council  authorising  the  secretary  to  sign 
the  consent  should  be  produced.  Liller  v. 
BlacTcroch  Urban  District  Council 

K.  B.,  35  I.  L.  T.  R.  48 

6. Coroner  —  Disqualification — Member 

of  the  rural  district  council  elected  by  county  council 
to  be  coroner  for  county — Local  Government  (Ap- 
plicationof  Enactments)  Order,  1898,  Art.  12  (3) — 
Quo  warranto.']  The  County  Council  of  Carlo w 
elected  the  relator  coroner  for  the  County  Carlow. 
He  had  been  a  member  of  the  rural  council  of  the 
district  of  Carlow  within  the  period  of  six  months 
before  his  election.  The  county  council  subse- 
quently elected  Dr.  Byrne  to  the  office  of  coroner 
on  the  ground  that  the  relator  was  disquaUfied. 
The  relator  challenged  the  right  of  Dr.  Byrne 
to  hold  the  office : — Beld,  the  relator  had  been 
duly  elected,  and  was  not  disqualified  for  holding 
the  office.  The  disqualification  contemplated  by 
the  Local  Government  (Application  of  Enact- 
ments) Order,  1898,  Art.  12  (3),  affects  only 
members  of  the  body  which  appoints  to  the  office 
or  place  of  profit.     R.  (W Donald)  v.  Byrne 

K.  B.,  49  I.  L.  T.  R.  69 

'•  ■ Coroner — Duty  oj  county  council  to  fill 

vacancy.]  It  is  the  duty  of  a  county  council  to 
fill  a  vacancy  in  the  office  of  coroner,  where  such 
vacancy  is  caused  by  death,  within  one  month 
from  the  occurrence  of  the  vacancy.  Where  the 
statutory  period  of  one  month  is  extended  by  the 
Lord  Chancellor  for  a  period  not  exceeding 
three  months  from  the  occurrence  of  the  vacancy 
by  death,  under  section  14  of  the  Local  Govern- 
ment Act,  1898,  that  period  is  calculated  from 
the  date  of  the  death,  and  not,  as  formerly  iradBr 
9  &  10  Vict.,  0.  37,  s.  6,  from  the  date  of  the 
notification  to  the  Lord  Chancellor.  Where  the 
proceedings  for  mandamus  are  commenced  by  a 
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ratepayer  who  has  no  real  interest,  but  only  a 
legal  interest  as  ratepayer,  in  the  election  of  a 
coroner,  he  will  not  be  deprived  of  his  costs 
where  there  has  been  serious  default  on  the  part 
of  the  coimty  council.  Conditional  order  for 
mandwmus  varied  and  made  absolute  under  the 
circumstances  of  the  case  and  a  peremptory 
writ  of  mandamus  ordered  to  issue  as  the  facts 
were  not  disputed.  B.  (M'Clintoch)  v.  County 
Council  of  Donegal    K.  B.,  5  N.  I.  J.  R.  77, 135 

8. Executive  sanitary  officer  —  Super- 
vision— Bemoval  of.]  An  executive  sanitary 
officer  of  an  urban  district  council  was  suspended 
from  the  duties  of  his  office  by  the  council  An 
inquiry  was  held  by  the  Local  Government 
Board,  and  the  suspension  was  removed  by  that 
body  by  virtue  of  Article  9  of  Sanitary  Order 
No.  2  (Urban  District  Councils).  Notwithstand- 
ing the  removal  of  the  suspension,  the  council 
declined  to  allow  the  officer  to  resume  the  per- 
formance ot  his  duties : — Held,  that  a  writ  of 
mandamus  would  go,  not  to  restore  the  officer 
to  his  office,  but  to  compel  the  urban  council 
to  permit  him  to  exercise  the  duties  of  his  office. 
.H.  (M'Gormich)  v.  Omagh,  Urban  District  Council 
K.  B.,  3  N.  I.  J.  R.  321 

9. Harbour  constable — Maximum  salary 

— Collector  of  tolls  and  rates — Additional  re- 
muneration— 16  <fc  17  Vict.,  c.  136,  ss.  7,  9.] 
Where  a,  harbour  constable,  appointed  at  the 
maximum  salary  under  16  &  17  Vict.,  c.  136,  is 
also  appointed  collector  of  harbour  tolls 
and  rates,  the  duties  of  the  two  offices  are  dis- 
tinct, and  it  is  lawful  for  the  county  council,  by 
resolution,  to  authorise  the  harbour  constable 
to  retain  a  commission  on  toUs  and  rates  as 
remuneration  for  his  services  as  such  collector. 
County  Council  of  Kerry  v.  O'Connor 

K.  B.,  [1906]  2  I.  R.  458 

10. Person  accounting  negligence — Local 

Government  (Ireland)  Act,  1902,  s.  20 — Liability 
to  surcharge — Moral  culpability  not  essential  ele- 
ment of  offence.]  O'C,  an  officer  of  the  Dublin 
Corporation,  who  was  an  accounting  person 
within  s.  20  of  the  Local  Government  (Ireland) 
Act,  1902,  as  receiving  money  for  which  he  was 
bound  to  account,  sent  his  subordinate,  D.,  to 
lodge  with  the  accountant  of  the  corporation 
money  specified  in  several  dockets  signed  by  or 
on  behalf  of  O'C,  and  loss  was  caused  in  conse- 
quence of  Z>.  not  lodging  the  money  : — ifeM,that 
the  loss  had  been  caused  by  the  negligence  of 
O'C,  because  it  was  his  duty  to  check  the 
accountant's  receipts  with  the  dockets,  and  he 
had  failed  to  do  so,  so  that  he  was  rightly  sur- 
charged under  the  section  with  the  amount  of 
the  loss.     B.  (O'Carroll)  v.  King 

K.  B.,  50  I.  L.  T.  R.  193 

11.  Poor  rate  collector — Preparation  of 

jurors'  lists — Juries  (Ireland)  Acts — Scale  of 
remuneration.]  The  scale  of  remuneration  of 
a  poor  rate  collector  for  the  preparation  of  lists 
of  jurors  is  governed  by  the  names  appearing 
in  these  lists,  and  not  by  the  names  appearing 
in  the  rate  book.  Ervine  v.  Antrim  County 
Council  FitzGlbbon,  C.C.J.,'38 1.  L.  T.  R.  32 


.(  1421  ) 


DIGEST  OF  CASES. 


(  1422  ) 


XOCAIi  GOVERNMENT— OFFICES— co«ti»«ed. 

12. Rate  colleetor — Change  ofboundaries.] 

W.  was  rate  collector  of  a  poor  law  union 
which  extended  into  two  counties,  L.  and  A., 
before  the  passing  of  the  Local  Government 
^Ireland)  Act,  1898,  and  after  the  passing  of  the 
Act,  but  before  it  came  into  operation,  the  Local 
Oovernment  Board,  by  order  under  1  &  2  Vict., 
c.  50,  transferred  part  of  the  union  to  County  L. 
and  part  to  County  A.  The  county  council  of 
the  former  county  included  W.  in  a  scheme,  and 
retained  his  services  as  collector.  The  county 
council  of  County  A.  did  not  retain  him  as  one 
of  its  officers.  W.  claimed  compensation  from 
County  A.  : — Held,  that  W.  was  entitled  to 
compensation  as  an  existing  officer  for  loss  of 
remuneration.  Held  also,  that  the  alteration  in 
boundaries  was  made  in  consequence  of  the  Act. 
K.  (Wray)  v.  Antrim,  County  Council 

K.  B.,  2  N.  I.  J.  R.  109 
13.  Rate  collector — Compensation — Dis- 
missal without  notice."]  Where  a  township  rate 
collector  was  dismissed  without  notice  within 
five  years  after  the  passing  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  and  where  he  applied 
for  and  obtained  compensation  as  for  abolition 
of  office : — Held,  he  was  not  entitled  to  any 
further  compensation  for  having  been  dismissed 
without  notice.  OampbeU  v.  Blackrock  Urban 
Council  K.  B.,  App.,  1  N.  I.  3.  R.  118, 233 

14. Poor  rate  collector — Division  of  dis- 
trict— Compensation  —  Treasury  finding  —  Civil 
Bill.'}  At  the  time  of  the  passing  of  the  Local 
Government  (Ireland)  Act  the  plaintiff  was  a 
poor  rate  collector  for  the  electoral  division  of 
Dungannon,  which  included  the  township  of 
Dungannon,  and  a  rural  district.  The  plaintiff 
was  continued  by  the  Tyrone  County  Council  as 
a  collector  of  poor  rate  for  the  Township  of 
Dungannon  only.  In  November,  1899,  sub- 
Bociuently  to  the  passing  of  the  Local  Govern- 
ment Act,  the  Town  Commissioners  of  Dun- 
gannon obtained  a  provisional  order,  by  virtue  of 
which  the  town  of  Dungannon  was  formed  into 
an  urban  sanitary  district,  under  the  provisions  of 
the  Public  Health  Act,  1878.  The  plaintiff  was 
never  employed  by  the  newly-formed  urban 
district  council  in  any  capacity,  and  he  was 
deprived  of  his  office  and  emoluments.  The 
plaintiff  made  a  claim  foi  compensation  to  the 
urban  council,  and  ultimately  the  Lords  Com- 
missioners of  His  Majesty's  Treasury  determined 
that  the  compensation  payable  to  the  plaintiff 
hy  the  Urban  District  Council  of  Dungannon 
was  £10  13s.  per  annum.  The  urban  district 
council  paid  this  amount  to  the  plaintiff  for  some 
time,  but  never  admitted  their  liability  to  do  so, 
and  then  refused  to  pay  on  the  ground  of  non- 
liability. On  a  case  stated  by  the  Judge  of 
Assize,  before  whom  a  claim  for  arrears  came 
on  a  Civil  Bill  appeal : — Held,  that  the  plaintiff 
was  not  entitled  to  compensation  from  the 
Urban  District  Council  of  Dungannon.  Held 
also,  that  the  determination  by  the  Treasury  of 
the  amount  of  compensation  payable  to  the 
plaintiff  did  not  determine  his  status  in  any  way, 
Held  also,  that  on  the  facts  of  the  case  the  defen- 
dants were  not  estopped  by  agreement  or  other- 
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wise  from  denying  liability.  Richardson  v.  Urban 
Council  of  Dungannon     K.  B.,  4  N.  I.  J.  R.  110 

15. Rate  collectoi — Division  of  district.] 

A  poor  rate  collector,  prior  to  the  Local  Govern- 
ment (Ireland)  Act,  1898,  collected  rates  in  four 
electoral  divisions,  and  in  consequence  of  the 
Act  two  of  the  electoral  divisions  were  trans- 
ferred to  one  county  council  and  one  to  another 
county,  and  the  remaining  division  was  trans- 
ferred to  an  urban  district  council.  The  district 
council  refused  to  entertain  the  collector's  claim 
for  compensation  or  pension  on  the  grounds  that 
he  was  not  transferred  to  the  council,  and  had 
not  a  pensionable  office  : — Held,  that  the 
collector  was  entitled  to  compensation  under 
s.  120  of  the  7th  Schedule  to  the  Act.  &. 
(Harvey)  v.  Lisburn  Urban  District  Council 

K.  B.,  2  N,  I.  J.  R.  191 

16.  • ■  Remuneration  of  officer — Increase- — 

Mandamus — -Besident  medical  superindent  and 
clerk  of  lunatic  asylum  salaries — Increase  oj 
duties — Appointments — -"Devote  whole  time" — • 
Jurisdiction  of  Local  Government  Board — Local 
Oovernment  {Irelajid)  Act,  1898,  s.  115  (18) — ■ 
Parties  to  application  for  mandamus.']  Where  by 
reason  of  the  Local  Government  (Ireland)  Act, 
1898,  increased  duties  and  responsibilities  are 
placed  upon  officers  under  that  Act,  although  by 
their  appointments  they  are  bound  to  devote  the 
entire  of  their  time  to  the  duties  of  their  offices  : 
— Held,  that  a  mandamus  would  lie  in  each  case 
to  the  Local  Government  Board  to  consider  their 
claims  for  increased  remuneration.  Held  also, 
that  the  applicants  and  the  Local  Government 
Board  are  the  only  necessary  parties  in  such 
applications  for  mandamus ;  other  persons  or 
bodies  will  not  be  allowed  to  intervene.  B. 
( Taylor)  v.  Local  Government  Board.  B.  (Coffey) 
V.    Same  K.  B.,  35  I.  L.  T.  R.  160  ; 

1  N.  I.  J.  R.  228,  268  ;  3  N.  I.  J.  R.  33 

17.  — —  Town  clerk — Dismissal  of — Refusal 
to  deliver  up  books — Mandamus — Irrelevant  affi- 
davit— Costs.]  The  defendant,  a  town  clerk, 
having  been  legally  dismissed  from  office, 
refused  to  deliver  up  the  books,  &c.,  of  the 
corporation,  which  were  in  his  custody.  The 
Court  granted  a  writ  of  mandamus  compelling 
him  to  deliver  up  the  books  to  the  corporation, 
although  the  corporation  might  possibly  have 
proceeded  against  him  by  proceedings  before  two 
Justices  under  3  &  4  Vict.,  c.  108,  s.  95.  Where 
the  replying  affidavits  of  the  successful  pro- 
secutor contained  irrelevant  and  unnecessary 
matter,  the  Court  allowed  only  one-third  of  the 
costs  of  said  affidavits.  R.  (Kilkenny  Cor- 
poration) V.  Kenealy  Q.  B.,  1  N.  I.  J.  R.  45 
And  See  Local  Government-Existing  Officer  16. 
Remuneration  of — Rate  collector 

35  I.  L.  T.  R.  155 
See  Local  Government — Existing  Officer.    8. 

LOCAL     GOVERNMENT  —   OVERLAPPING 
DISTRICTS. 

Licensing  of  hackney  car-drivers— Co?i/Zic«  of 
jurisdiction.]  A  person  duly  licensed  as  a  car- 
driver  by  the  Killiney  and  Ballybrack  Urban 
District  Council,  by  virtue  of  the  Towns  Im- 


(  1423 


DIGEST  OF  CASES. 


(  1424  } 


LOCAL    GOVEBNMENT    —    OVERLAYING 

DISTRICT— coniiniied. 
provement  Act,  1854,  who  was  not  licensed 
under  the  Dublin  Carriage  Act,  1853  (which 
regulates  the  licensing  of  hackney  car-drivers 
in  the  Dublin  Metropolitan  district)  is  not  liable 
to  the  penalty  under  the  latter  Act  while  he  is 
pursuing  his  calling  in  the  overlapping  district — 
that  is,  that  area  which  is  common  to  both  the 
Dublin  Metropolitan  district  and  KiUiney  and 
BaUybraok  district.  Wherever  the  Towns  Im- 
provement Act,  1854,  comes  into  operation  in 
the  immediate  neighbourhood  of  the  Dubhn 
Metropohtan  district,  there  is  an  exemption 
from  the  general  clauses  of  the  Dubhn  Carriage 
Act,  1853,  so  far  as  the  provisions  of  the  two 
Acts  may  clash.     Dunne  v.  Owens 

K.  B.,  3  N.  I.  J.  B.  45 

LOCAL  GOVERNMENT— BATES. 

1.  • Absence  of  date  on  face  of  rate— 

Adoption  of  seal — Time  limits  for  Making  rates — 
Effect  of  mandamus  on  time  limit — Local  Govern- 
ment (Ireland)  Act,  n.  51  (6) — Duty  on  public 
officer — Words  directory  or  mandatory  to  public 
officers — Protection  of  ratepayers.']  The  date 
of  making  a  rate  need  not  of  necessity  appear 
on  the  face  of  the  rate,  as  distinguished  from 
the  resolution  directing  the  rate  to  be  made. 
A  corporation  may,  as  an  individual  may, 
adopt  a  previously  affixed  seal  as  its  seal  for 
the  purpose  of  a  particular  document.  A  rate 
made  on  3rd  November,  1903,  in  respect  of  sums 
which  became  payable  on  1st  April,  1903,  is 
good,  section  51  (7)  of  Local  Government 
(Ireland)  Act,  1898,  not  barring  the  items  : — 
Semble,  mandamus  is  in  the  nature  of  an  ex- 
ecution by  which  a  particular  thing  is  attached 
in  the  hands  of  a  person  other  than  the  person 
who  owes  it,  and  would  not  capture  everything 
in  the  hands  of  such  person  if  not  connected 
in  the  origin  of  their  possession  with  the  subject 
of  the  order.  Quaere,  the  effect  of  section  80 
of  Local  Government  (Ireland)  Act,  1898. 
An  order  of  mandamus  is  a  new  demand,  and 
the' Statute  of  Limitations,  s.  51  (7),  runs  afresh 
from  the  date  of  the  order.  The  words  "  shall 
be  made  either  immediately  prior  to  or  at  the 
beginning  of  the  first  .  .  .  and  second  six 
months  of  the  local  financial  year  "  in  section 
51  (6)  are  not  mandatory,  but  directory  merely  ; 
wherever  a  duty  is  thrown  on  a  public  officer 
the  words  are  directory  only,  unless  a  contrary 
intention  of  the  Act  can  be  established  on  con- 
sideration of  its  scope  and  object  and  the  results 
from  such  interpretation  on  public  convenience 
the  ordinary  rule  of  construction  as  to  dutieg 
of  public  officers  is  not  displaced  thus  in  the 
case  of  section  61  (6)  and  the  section  must  be 
taken  as  directory  only.  B.  v.  Head  (13  Q.  B. 
524)  and  Orore  v.  M' llhinvey  (26  I.  L.  T.  E.  34) 
considered.  JR.  (Wrice)  v.  Mcnaghan  Urban 
District  Council         K.  B.,  38  I.  L.  T.  E.  218  ; 

5  N.  I.  J.  R.  73 

2.  — —  Assessment  and  rating  in  urtan  dis- 
trict— Invalidity  ex  facie- — Informality — Consoli- 
dation of  rates- — Certiorari — Dela-y — Exercise  of 
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discretion — Toitm  Clauses  Act,  1847,  s.  172 — 
Towns  Improvements  Act,  1854  ss.  60-62- — Local' 
Government  Act,  1901,  1  Edw.  VII.,  c.  28.]  A 
towns  improvement  rate  is  informal  unless  signed 
by  six  members  of  the  Council  so  making  it. 
It  is  not  good  if  signed  merely  by  the  chairman 
and  two  commissioners,  as  an  assessment.  In 
order  that  a  consolidated  rate  may  be  vaUd  the 
items  consolidated  must  be  rates  to  be  raised 
on  the  same  basis.  A  criminal  injury  rate  cannot 
be  raised  in  consolidation  with  the  Town» 
Improvement  Bate.  The  Court  wiU  not  deprive 
an  applicant  of  a  writ  of  certiorari  on  the  ground 
of  delay  where  there  is  a  conflict  of  evidence. 
The  onus  is  on  the  defendant  to  show  that  there 
was  acquiescence  and  delay  such  as  to  deprive 
the  applicant  of  his  right : — Qucere,  can  the 
assessment  and  the  rate  be  on  the  face  of  the 
one  document  ?  B.  {Mary  M'Kenna)  v.  Urban 
District  Council  of  Monaghan 

App.,  38  I.  L.  T.  R.  18 

3. Assessment  and  rating — Land  used  as 

a  railway — Valuation  list — Bate  not  in  accordance 
with — Payment — Subsequent  amendment — Bight 
to  recover  additional  sums — Form  of  rate  book — 
Signature  by  six  commissionser — No  separate 
assessment  signed  by  chairman  and  two  commis- 
sioners— Validity  of  rate — Towns  Improvement 
Clauses  Act,  1847,  ss.  172-174 — Towns  Improve- 
ment Act,  1854,  s.  61 — Local  Government  (Ireland) 
Act,  1898 — Adaptation  of  Irish  Enactments 
Order,  1899,  Arts.  19  and  37 — Local  Government 
(Ireland)  Act,  1901,  s.  i.— Valuation  Act,  1852.J: 
A  town's  improvement  rate  struck  in  accord- 
ance with  the  provisions  of  section  172  of  the 
Towns  Improvement  Clauses  Act,  1847,  the  rate 
book  being  signed  by  six  commissioners,  including 
the  chairman,  is  not  invalid  by  reason  of  the  fact 
that  there  has  been  no  separate  assessment 
signed  by  the  chairman  and  two  commissioners 
pursuant  to  section  61  of  the  Towns  Improve- 
ment Act,  1854,  as  the  latter  section  is  no 
longer  operative,  and  there  would  have  been  a 
substantial  comphance  with  the  provisions  of 
section  61  it  it  were  still  operative.  Two  separate 
operations  are  not  necessary  to  the  validity  of 
the  rate.  Dicta  of  KtzGibbon,  L.J.,  in  B. 
(M'Kenna)  v.  Monaghan  U.  D.  C.  (38  I.  L.  T.  R. 
18)  observed  upon.  Where  a  rate  is  assessed  in- 
correctly and  not  in  accordance  with  the  valua- 
tion Hst  in  force,  the  rating  authority  has  power 
to  make  an  amended  rate  notwithstanding  the 
fact  that  the  amount  originally  assessed  and 
demanded  has  been  paid,  and  if  the  amended 
rate  is  not  appealed  against  the  person  assessed 
is  bound  to  pay  the  amended  rate  unless  such 
amended  rate  is  itself  void.  Naas  Urban  District 
Council  V.  Great  Southern  and  Western  By.  Co. 
[See  No;  34  S  C]        App.,  48  I.  L.  T.  R.  83 

4.  Assessment  validity — Action.']     The 

special  Act  for  the  borough  of  B.  enacts  that  the 
limits  of  the  Act  shall  be  the  borough  of  B.  for  the 
time  beint! :  and  the  Act  is  to  be  put  in  force  with- 
in those  "limits  subject  to  the  subsequent  pro- 
visions of  the  Act.  Section  276  enacts  that  :— 
•'  It  shall  be  lawful  for  the  council  from  time- 
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to  time  to  direct  and  declare  what  districts 
within  the  limits  of  this  Act  shall  be  lighted  and 
watched  under  the  authority  of  this  Act ;  and 
in  like  manner  from  time  to  time  to  declare  and 
direct  whether  any  and  what  districts  shall  be 
added  to  the  parts  already  lighted  and  watched  ; 
and  the  districts  so  appointed  to  be  lighted  and 
watched  as  aforesaid,  and  the  districts  from  time 
to  time  added  thereto,  shall  be  considered  as  the 
districts  to  be  lighted  and  watched  by  the 
council  under  the  authority  of  this  Act,  until 
the  same  shall  be  altered  by  the  council ;  and 
the  owners  and  occupiers  of  any  messuages, 
houses,  shops,  buildings  or  premises,  not  within 
the  district  so  from  time  to  time  set  out  and 
lighted  and  watched,  shall  not  be  subject  or 
liable  to  payment  of  any  of  the  rates  by  this 
Act  directed  to  be  raised."  The  Act  contained 
sections  giving  appeal  to  P.  S.  A.  was  owner 
of  certain  premises  within  the  limits  of  the 
borough,  in  a  district  "  directed  to  be  lighted 
and  watched,"  but  not  actually  lighted  and 
watched.  Having  been  assessed  for  certain 
rates,  A.  did  not  appeal,  and  now  sought  to  raise 
the  question  of  his  liability  by  action  of  re- 
plevin : — Held  (Fitzgerald,  J.,  dissentiente),  that 
A.'s  position  ousted  the  jurisdiction  of  the  Town 
Council ;  and  so  that  the  question  could  be  raised 
by  action.  By  a  subsequent  special  Act  (16  &  17 
Vict.,  0.  114)  it  was  provided  that  the  owner 
of  a,  demesne  of  forty  acres  under  certain  cir- 
cumstances, should  be  exempt.  Held,  that  this 
section  does  not  oust  the  jurisdiction  of  the  Town 
Council,  but,  being  only  matter  of  exemption, 
shoidd  be  raised  by  appeal,  and  not  by  action  of 
replevin.     Murphy  v.  Lyons 

Q.  B.,  [1864]  17  I.  C.  L.  H.  9 

5. ■  Assessment  — Repugnant  clause.]    An 

"  assessment  and  applotment "  of  a  consolidated 
municipal  rate  set  out  that  the  rate  was  eight- 
pence  in  the  pound.  The  assessment  provided 
that  the  total  consolidated  municipal  rate  should 
not  exceed  eightpenoe  in  the  pound.  It  provided 
further,  that  the  owners  and  occupiers  set  out 
in  the  rate  book,  which  was  attached  as  a 
schedule  to  the  assessments,  were  rated  and 
assessed  in  the  several  amounts  contained  in 
the  estimates.  It  appeared  from  a  column  in 
the  rate  book  that  the  consolidated  municipal 
rate  was  assessed  at  the  rate  of  2s.  3d.  in  the 
pound,  and  the  amount  estimated  as  payable 
by  the  defendant  on  this  basis  was  £6  6s. : — 
Held,  that  the  assessment  was  good,  and  that 
the  amount  of  the  consolidated  municipal  rate 
on  the  basis  of  2s.  3d.  in  the  pound  was  recover- 
able from  the  defendant.  Dublin  Corporation 
V.  Dinnage  Rec.  Ct.,  4  N.  I.  J.  R.  184,  214 

6. Baronial    guarantee  —  Rate   for    the 

separate  charge  for  purposes  of  railway — Rate 
struck  in  excess  of  amount  required  for  current 
year  in  order  to  recoup  losses  on  insufficient  rates 
of  previous  years — Arbitrators  certificates — Power 
of  district  council  to  be  prosecutor — Local  Oovern- 
ment  {Ireland)  Act,  1898,  ss.  47,  57 — Application 
of  Irish  Enactments  Order,  Art.  3  (4) — Tramways 
(Ireland)  Act,  1883,  59.  4,  6,  7.]    Where  a  county 
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council  struck  a  rate  for  the  separate  charges; 
in  respect  of  the  purposes  of  a  guarantee  under 
the  Tramways  and  Public  Companies  (Ireland) 
Act,  1883, which  rate  was  in  excess  of  the  amount 
required  for  said  purpose  for  the  current  year, 
but   was   intended   to   recoup   the   council   on 
account  of  deficits  in  preceding  years,  when  the 
council  had  struck  rates  for  this  purpose  less 
than  the  amounts  in  such  years  respectively 
required  and  so  certified : — Held,  that  the  rate 
was  bad  and  should  be  quashed.    The  arbitrator's- 
certificate  under  section  6  of  the  Tramways  Act; 
is  conclusive  as  to  the  amount  to  be  raised  for 
the  purposes  of  the  Act  by  the  county  councils 
and   that   amount   must    be   presented   under 
section  7  at  the  assizes  next  after  receipt  of  said 
certificate,  and  it  not  so  presented  and  levied 
it   cannot   be   raised   at   any   subsequent  time. 
Semhle,  that  a  district  council  cannot  have  the 
status  of  prosecutor  in  an  application  for  a  writ 
of  certiorari  where  the  matter  complained  of  is 
a  personal  grievance  of  the  ratepayers  of  the 
district.    R.  (Ballinrobe  R.  D.  G.)  v.  Mayo  G.  G. 
K.  B.,  41  I.  L.  T.  R.  214 
7.  Belfast  municipal  rates — Rateable  pro- 
perty— Separate  apartments — Oumer — Occupier — • 
Liahility     to     rates — Quarter     Sessions — Rating 
appeal— Estoppel — Belfast  Improvement  Act,l84S 
(8<fc9  Vict.,  c.  cxUi.),  ss.  348,  353,  369— 1  (fc  2 
Vict.,  c.  56,  s.  107.]     Under  section  348  of  the 
Belfast    Improvement   Act,    1845,    the    Belfast 
Corporation  have  power  to  make  certain  muni- 
cipal rates  upon  the  occupiers  of  houses,  build- 
ings, &c.,  within  the  limits  of  the  Act,  according 
to  the  annual  value  of  the  same.     Section  353 
enacts   that   all   rateable   property   within   the 
limits   of   the   Act,   the   annual   value   whereof 
respectively  shall  not  exceed  £8,  or  which  shall 
be   let   to   weekly   or   monthly   tenants,    or   in 
separate  apartments,  shall,  for  the  purpose  of 
rating  under  the  Act,  be  considered  as  occupied 
by  the  owners  thereof,  and  every  such  owner 
shall  be  rated  to  and  pay  the  rates  directed  to- 
be   made   by   the   Act.      The   prosecutors   had 
erected  on  a  plot  of  ground  within  the  limits  of 
the  Act,  held  by  them  in  fee- simple,  a  building 
five  stories  high.    Part  of  the  ground  floor  was 
occupied  by  them  as  their  own  ofiices,  and  the 
remaiader  of  the  ground  floor  was  used  for  shops, 
the  offices  and  shops  having  each  a  separate 
entrance  from  the  street.    The  remainder  of  the 
building,  consisting  of  the  first,  second,  third, 
and  fourth  floors,  was  let  by  the  prosecutors  in 
separate,  self-contained  suites  of  offices,  having 
a  common  entrance  from  the  street,  the  tenants 
in  each  case  holding  under  tenancies  greater  than 
monthly.     Each   suite   was   separately   valued 
under   the    General    Valuation    (Ireland)    Act, 
1852,  the  valuation  in  each  case  exceeding  £8  : — ■ 
Held,  that  the  prosecutors,  and  not  the  tenants 
of  the  offices,  were  liable  to  be  rated  to  and  to 
pay  the  municipal  rates  in  respect  of  the  suites 
of  offices  on  the  first,  second,  third,  and  fourth 
floors.     The  Belfast  Improvement  Act,    1845, 
gives  an  appeal  to  Quarter  Sessions  against  any 
rate  made  under  the  Act,  and  gives  the  Quarter 
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Sessions  Court  the  same  powers  of  amending  or 
quashing  such  rate  as  in  an  appeal  against  poor 
rates,  in  which  latter  case  the  order  on  appeal 
is  by  the  107th  section  of  the  Irish  Poor  Relief 
Act,  1838,  made  "  final  and  conclusive  on  all 
parties."  The  prosecutors  in  the  present  case, 
having  been  assessed  by  the  Belfast  Corporation 
for  the  municipal  rates  iu  respect  of  the  building 
in  question,  appealed  to  the  Quarter  Sessions, 
and  an  order  was  there  made,  "  that  said  appeal 
be  refused  with  costs,"  not  stating  the  grounds 
of  refusal : — Held,  that  if  the  rates  had  been 
invalid,  the  order  of  the  Quarter  Sessions  would 
not  have  prevented  the  prosecutors  from  im- 
peaching them  on  certiorari.  B.  {Scottish 
Provident  Institution  and  E.  G.  MacGeorge)  v. 
The  Recorder  of  Belfast  and  The  Lord  Mayor, 
Aldermen,  and  Citizens  of  the  City  of  Belfast 
K.  B.,  [1904]  2  I.  R.  374 ;  38  1.  L.  T.  R.  108 

8. ■  Belfast — Jurisdiction    of    Justices — 

Meeting — "  Specially  summoned  "  —  Notice — 
Ordinary  meeting.]  Under  the  Belfast  Local 
Act,  184S,  the  jurisdiction  of  Justices  at  Petty 
Sessions  is  not  limited  to  the  amount  that  could 
be  recovered  before  the  Recorder  in  cases  for 
the  recovery  of  rates,  but  is  unlimited.  An 
ordiuary  general  meeting  of  the  corporation 
oonvened  by  a  summons  containing  an  intima- 
tion of  a  resolution  to  be  proposed  in  accordance 
with  section  53  of  the  Local  Government 
(Ireland)  Act,  1898,  is  a  "  meeting  specially 
summoned  for  that  purpose  "  within  the  meaning 
of  the  section.  Corporation  of  Belfast  v.  Boss 
K.  B.,  3  N.  I.  J.  R.  257 

9. Borough   fund  —  Dublin  council — 

Certiorari — Salary  of  Lord  Mayor  of  Dublin.] 
The  effect  of  section  47  of  the  Local  Government 
Act,  1898,  is  not  to  merge  into  one  indivisible 
fund  all  the  receipts  of  a  county  borough ;  and 
a  charge  such  as  the  Lord  Mayor's  salary,  which 
was  formerly  payable  out  of  one  fund  only— 
namely,  the  "  Borough  Fund,"  as  constituted 
by  the  Municipal  Corporations  Act,  1840 — does 
not  by  the  operation  of  this  section  become 
legally  payable  out  of  other  moneys  received 
by  the  council.  "  Council "  in  section  47  (2) 
includes  the  council  of  a,  county  borough. 
Section  47  does  not  enlarge  the  meaning  of 
"  Borough  Fund  "  in  section  130  of  the  Muni- 
cipal Corporations  Act  of  1840  so  as  to  make 
it  include  all  the  receipts  of  the  council,  and, 
consequently,  though  the  payment  of  the  Lord 
Mayor's  salary  out  of  funds  other  than  the 
"  Borough  Fund,"  as  constituted  by  the  said 
Act  of  1840,  is  illegal  and  a  breach  of  trust,  such 
payment  not  being  a  misappUoation  of  the 
"  Borough  Fund  "  cannot  be  questioned  by  an 
application  for  a  writ  of  certiorari  under  section 
130  of  the  Municipal  Corporations  Act  of  1840. 
B.  (Vance)  v.  Corporation  of  Dublin 

K.  B.,  40  I.  L.  T.  R.  57 

9a County-at- Large  and  urban   districts 

ehaiges— Form  of  demand  No-  26.]  County 
Council's  order,  18th  April.  1899,  is  not  ultra 
vires.  Wichlow  County  Council  v.  Bray  Urban 
Council  3  N.  I.  J.  R.  160 
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10 Debt   payable   within   half  year   in 

which   same   was   incurred — No   debt   incurred 
until  demand  made — Local  Government  Act,  1898, 
s.  51  (7).]     Where,  in  an  action  by  a  coimty 
council  against  an  urban  district  council,  the 
county  counoU  claimed  inter  alia  the  sum  of 
£300  in  respect  of  a  demand  made  by  them  in 
1903    for    the    maintenance    of    certain    roads 
during  the  years  1900,  1901,  and  1902,  and  the 
urban  district  council  relied  for  their  defence 
on  section  51  (7)  of  the  Local  Government  (Ire- 
land) Act,  1898,  and  contended  that  the  sum 
claimedt  could  not  be  recovered,  as  the  demand  in 
respect  of  it  was  not  made  within  the  half-year  in 
which  the  expense  was  incurred  : — Held,  that  no 
debt  became  due  from  the  defendants  to  the 
plaintiffs  until  the  demand  was  made  by  the 
plaintiffs,  and,  accordingly,  that  the  claim  was 
not  barred,  and  the  sum  claimed  was  recoverable. 
Waterford  Co.  Council  v.  Dungarvan  Urban  Dis- 
trict Council     N.  P.,  Kenny,  J.,  37  I.  L.  T.  R.  175 
11.  Distress  —  Bate     collector  — •  Sale  ■ —  Irish 
Poor  Belief  Act,  1838,  ss.  73,  IS— Grand  Jury 
(Ireland)  Act,  1836,  s.  152.]    The  power  of  dis- 
tress and  sale  given  to  a  rate  collector  under  his 
general  warrant  by  section  73  of  the  Irish  Poor 
Relief  Act,  1838,  must  be  exercised  in  accordance 
with  the  provisions  of  25  Geo  II.,  c.  13,  s.  5 
(Irish).     So,   where   a,  rate   collector   did   not 
proceed  before  Justices  under  the  second  part 
of  section  152  of  the  Grand  Jury  (Ireland)  Act 
1836  (applied  to  the  collection  of  poor  rate  by 
section  73  of  the  Poor  Relief  Act),  but  upon  a 
Saturday  seized  a  horse  and  harness  of  the  plain- 
tiff's under  his  power  of  distress  and  sale  given 
to  him  by  the  first  part  of  section  152  under 
his  general  warrant  and  sold  the  distress  on 
Monday  following,  and  on  the  same  evening  after 
the   sale  the  plaintiff  offered  to  redeem  the 
horse : — Held,  that  the  distress  was  bad,  and 
that  the  plaintiff  weis  entitled  to  recover  damages 
for  the  seizure.     M'Keovm  v.  M'Kee 

Cir.  Cas.,  Dodd,  J.,  45  I.  L.  T.  R.  249 
12.  — —  Domestic  water  rates — "  Expenses  " 
— Power  of  district  council  to  strike  and  levy  water 
rate — Public  Health  (Ireland)  Act,  1878,  ss.  66, 
232,  az— Local  Government  (Ireland)  Act,  1898, 
ss.  6,  33  (1).]  Where  a  rural  district  council 
struck  and  sought  to  levy  a  special  rate  for 
water  under  section  66  of  the  Public  Health 
(Ireland)  Act,  1878,  which  confers  such  a  power 
on  sanitary  authorities  : — Held,  that  the  proper 
authority  to  strike  and  collect  such  a  rate  was 
not  the  county  council,  but  the  district  council, 
to  which  section  33  (1)  of  the  Local  Government 
(Ireland)  Act,  1898,  transferred  the  business  of  the 
rural  sanitary  authority.  Bathdrum  Bural  Dis- 
trict Council  V.  Saul  Q.  S.;  38  I.  L.  T.  R.  239  ; 
App..  39  I.  L.  T.  R.  270 

13 Dublin  domestic  water  rate.]    In  1848 

defendants,  on  behalf  of  the  Crown,  demised  cer- 
tain premises  in  D.  to  plaintiffs,  for  twenty-one 
years.  The  lease  recited  that  the  plaintiffs  were  in 
actual  possession  of  the  said  premises,  and  pro- 
vided that  the  plaintiffs  were  "  not  to  be  liable  for 
or  to  pay  any  rates  or  taxes  whatever,  charged  or 
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chargeable  upon  the  said  demised  premises  or 
any  part  thereof,  save  and  except  their  legal 
proportion  of  the  poor  rate,."  The  Dublin  Cor- 
poration Waterworks  Act,  1861,  authorised  the 
'Corporation  of  Dublin  to  levy,  in  place  of  certain 
rates  theretofore  levied,  a  rate  to  be  called  the 
"  Domestic  Water  Bate,"  upon  and  from  the 
■occupiers  of  aU  houses  within  the  borough  of 
Dublin.  This  rate  defendants  refused  to  pay  : — 
Held,  that,  as  between  lessor  and  lessee,  the 
■defendants  were  liable  for  the  rate.  Held,  per 
Lefroy,  C.J.,  and  O'Brien,  J.,  that  "  chargeable  " 
has  a  JEuture  meaning.  Held,  per  O'Brien  and 
Ktzgerald,  JJ.,  that  the  Domestic  Water  Kate, 
though  not  chargeable  on  the  premises,  is  charge- 
able on  the  occupier  in  respect  of  his  occupation, 
and  so  within  the  proviso.  Held  also,  per 
O'Brien,  J.  {dissentiente  Fitzgerald,  J.),  that  the 
Domestic  WaterRate  was  a  continuance  of  certain 
rates  existing  at  the  time  of  the  lease.  Scovell  v. 
Gardiner.  Q.  B.,  [1863]  16  I.  C.  L.  R.  318 

14. Dublin   police  district — Police    rate 

— Appoitionment  between  county  borough  and  out- 
side area — Local  Government  {Ireland)  Act,  1898 
(61  A  62  Vict.,  c.  37,  s.  65  (2),  .s.  66.]  Under  the 
Dublin  Police  Acts,  as  amended  by  the  Local 
Government  (Ireland)  Act,  1898,  section  66  (2) 
and  (4),  the  Commissioner  of  Police  is  entitled  to 
raise  for  the  maintenance  of  the  police  force  an 
amount  not  exceeding  eight  pence  in  the  pound 
on  the  annual  value  of  the  rateable  heredita- 
ments in  the  police  district,  whichis  apportionable 
between  the  city  of  Dublin  and  the  rest  of  the 
district  according  to  rateable  value.  Pursuant 
lo  section  65  (1),  of  the  Local  Government  (Ire- 
laud)  Act,  1898,  a  revaluation  of  the  county 
borough  of  Dublin  was  made  by  which  the  total 
valuation  of  the  rateable  hereditaments  in  the 
borough  was  largely  increased.  This  revaluation 
came  into  force  on  April  1st,  1916.  Held,  by  the 
Court  of  Appeal  (Sir  Ignatius  O'Brien,  L.C.,  and 
Molony,  L.J.,  Eonan,  L. J.,  dissenting),  affirming 
the  decision  of  the  Master  of  the  Rolls,  that  sect. 
65  (2)  of  the  Local  Government  (Ireland)  Act, 
1898,  applied  to  the  police  district  as  if  it  was 
a  union  ;  that  f  oUowiug  the  decision  of  the  Court 
of  Appeal  in  Belfast  Guardians  v.  Belfast  Corpora- 
tion (No.  1)  ([1910]  2 1.  R.  534)  the  word  "  at  " 
in  section  65  (2),  was  to  be  construed  as  meaning 
"  before  "  not  "  after  "  ;  and  that,  therefore, 
the  estimate  and  apportionment  made  in  March, 
1917,  should  have  been  made  on  the  old  valuation 
Attorney-General  v.  Dublin  Corporation 

M.  R.,  App.,  [1917]  1  I.  R.  401,  423  ; 
51  I.  L.  T.  R.  73 

15. "Existing  tenancy" — Deduction  of 

half  county  cess — Judicial  tenant — Fair  rent  fixed 
after  passing  of  Local  Government  Act.]  French 
V.  white  and  another 

Cir.  Cas.,  FitzGibbon,  L.J.,  40  I.  L.  T.  R.  132 

16. Grand  jury  cess — County  borough — 

General  purposes  rate — Premises  used  exclusively 
Jor  public  purposes — Half-rents — Limerick  Im- 
provement Act,  1853  (16  cfc  17  Vict,  c.  cxciv.), 
■ss.  37  and39 — Valuation  (Ireland)  Act.  1852  (15  & 
16  Vict.,  c.  63),  ss.  12,  26,  and  21— Grand  Jury 


LOCAL  GOVERNMENT— RATES— cowiiftMcd. 
(Ireland)  Act,  1856  (19  &  20  Vict.,  c.  63),  a.  2.] 
By  the  Limerick  Improvement  Act,  1853  (16  & 
1 7  Vict. ,  c.  cxciv. ),  s.  37,  all  the  powers  theretofore 
exercised  by  or  vested  in  the  grand  jury  of  the 
city  of  Limerick  with  respect  to  the  presenting 
and  levying  of  rates  or  cesses  for  local  purposes 
within  the  borough  of  Limerick,  were  trans- 
ferred to  the  council  of  the  said  borough  ;  and, 
by  secion  39,  the  borough  council  were  author- 
ised to  raise  and  levy  a  general  purposes  rate  to 
make  provision  for  all  such  purposes  as,  but  for 
the  Act,  the  grand  jury  would  be  empowered  and 
bound  to  provide  for  out  of  the  rates  or  cesses 
they  were  empowered  to  levy  within  the  borough. 
Section  12  of  the  Valuation  (Ireland)  Act,  1852, 
includes  half -rents  among  rateable  hereditaments 
for  the  purposes  of  the  Act ;  and  section  26 
enacts  that  all  county  or  grand  jury  rates  and 
assessments  shall  be  levied  according  to  the 
valuations  in  the  final  lists  of  rateable  heredita- 
ments made  under  the  Act.  Section  2  of  the 
Grand  Jury  (Ireland)  Act,  1856,  enacts  that  halt- 
rents  shall  be  liable  to  grand,  jury  rates  and 
county  cess.  The  borough  council  sought  to 
make  and  assess  the  general  purposes  rate  on 
half -rents  received  out  of  premises  let  and  used 
exclusively  for  public  purposes: — Held,  that 
grand  jury  cess  could  not  have  been  assessed  on 
haU-rentsin  1853,  and  therefore  the  LimerickCor- 
poration,  as  the  transferees  of  the  powers  of  the 
grand  jury,  could  not  assess  the  geueral.purposes 
rate  on  half -rents  ;  that  the  Valuation  (Ireland) 
Act,  1852,  merely  supplied  the  machinery 
of  rating,  and  was  not  a  taxing  statute;  and 
that,  moreover,  the  words  of  section  2  of  the 
Grand  Jury  (Ireland)  Act,  1856,  were  tanta- 
mount to  a  declaration  that  prior  to  the  passing 
of  that  Act  half-rents  were  not  liable  to  grand 
jury  cess.  Limerich  Corporation  v.  Kennedy 
K.  B.,  [1914]  2  I.  R.  33  ;  481.  L.  T.  R.  79 

17. Half-rents — Liability  of  for  county 

charges — Local  Government  (Ireland)  Act,  1898, 
.5.  52  (1).]  The  appellant  was  summoned 
for  poor  rate  on  certain  premises  within 
the  Pembroke  Urban  District,  which  premises 
were  marked  exempt  in  the  valuation  list.  The 
appellant  tendered  the  portion  of  the  sum  claimed 
which  represented  union  charges,  and  contended 
that  he  was  not  liable  for  that  portion  which 
represented  county  charges.  The  magistrate 
decided  that  the  half-rents  were  liable  for  both 
items,  and  made  an  order  for  the  amount  sought 
to  be  recovered,  but  he  stated  a  case  for  the 
opinion  of  the  Court  on  the  application  of  the  de. 
fendant  (the  appellant) : — Held,  that  the  owners 
of  rents  payable  out  of  exempted  premises  are 
liable  to  pay  rates  on  the  half-rents  in  respect  of 
county  charges,  and  that  the  new  poor  rate,  as 
between  the  rating  authority  and  the  ratepayer, 
is  one  and  indivisible.  Vernon,  Appellant ; 
Wickham,  Eespondent    K.  B.,  51  I.  L.'T.  R.  133 

18. Interest    on     overdrafts  —  Illegal 

items.]  Where  in  a  borough  under  a  local  Act, 
the  amount  of  rates  leviable  was  limited  to 
a  certain  amount  and  the  corporation  of  the 
borough  struck  rates  which  were  in  excess  of  the 
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amounts  leviable  under  the  local  Act,  and  con- 
tained items  which  were  admittedly  for  illegal 
payments  : — Held,  that  as  the  rates  in  question 
contained  items  which  were  not  legally  charge- 
able, the  rates  must  be  quashed.  TThe  Court 
refused  to  express  an  opinion  as  to  whether  the 
Local  Goveriraient  Act  extended  the  rating 
powers  of  the  corporation.]  E.  (Browne.)  v. 
Mayor,  &c.,  of  Sligo        K.  B.,  2  N.  I.  J.  R.  136 

19. Invalid  rate — Distress — Liability  of 

rate  collector — Liability  of  county  council — 
Master  and  servant — Material  evidence  omitted  to 
be  given  at  trial — New  trial  not  granted.']  A  rate 
collector  had,  in  accordance  with  the  terms  of  a 
warrant  issued  to  him  by  the  county  council, 
carried  out  in  an  otherwise  legal  manner  a  seizure 
in  respect  of  a  rate  which  was  bad: — Held,  by  the 
King's  Bench  Division,  that  the  rate  collector 
was  liable  to  an  action  for  damages,  but  that  the 
county  council  was  not  liable:- — Held,  in  the 
Court  of  Appeal  by  O'Brien,  L.C.,  and  Palles, 
C.B.,  Holmes,  L.  J.,  inclining  to  the  same  opinion 
that  where  a  county  council  issues  a  warrant  to  a 
rate  collector  authorising  and  directing  him  to 
levy  a  rate  which  is  invalid,  and  the  rate  collector 
in  pursuance  of  the  warrant,  levies  the  rate  by 
distress,  in  such  manner  that  the  distress  would 
have  been  lavrful  had  the  rate  been  valid,  the 
county  council,  as  well  as  the  rate  collector,  is 
liable  to  an  action  for  damages  in  respect  of  the 
illegal  seizure.  But  Tield,  that  the  decision  of  the 
King's  Bench  Division  dismissing  the  action  as 
against  the  co\mty  council  should  be  affirmed,  on 
the  ground  that  at  the  trial  no  evidence  had 
been  given  of  the  issue  of  the  warrant  by 
them.  O'Neill  v.  DroTian  and  Waterford  County 
Council        K.  B.,  App.,  [1914]  2  I.  B.  41,   495 

20. Land  used  as  a  railway — Valuation 

list — Sate  based  on  valuation — Finality  of  rate — 
Towns  Improvement  (Ireland)  Act,  1854  (17  c&  18 
Vict.,  c.  103),  ss.  60,  &2— Valuation  Act,  1852 
(15  cfc  16  Vict.,  c.  63),  ss.  12,  27.]  An  urban 
council  pursuant  to  section  60  of  the  Towns 
Improvement  (Ireland)  Act,  1854,  struck  a  rate 
on  hereditaments  and  premises  the  property  of  a 
railway  company,  based  upon  the  final  valuation 
Ust  delivered  by  the  Commissioner  of  Valuation. 
Certain  premises,  alleged  by  the  railway  company 
to  be  "  used  as  a  railway,"  and  as  such  Hable 
to  be  assessed  in  the  proportion  of  one-fourth 
part  only  of  their  net  annual  value  under 
section  62  of  the  Act  of  1854,  were  included  in 
the  said  valuation  list  under  the  heading 
"  buildings,"  and  not  under  the  heading  "  rail- 
ways, fisheries,"  &c.,  and  were  accordingly 
assessed  by  the  urban  council  at  their  full  value. 
No  objection  was  made  by  the  railway  company 
to  the  valuation  list  prior  to  the  striking  of  the 
rate,  and  no  appeal  was  taken  by  them  either 
against  the  valuation  or  the  rate.  The  urban 
council  having  sued  the  railway  company  for 
the  disputed  rate  : — Held,  by  the  King's  Bench 
Division  (Palles,  C.B.,  and  Kenny,  J.  ;  Wright, 
J.,  diss,  and  by  the  Court  of  Appeal,  that  the 
plaintiff  was  entitled  to  recover  the  full  rate. 
Held,  by  Palles,  C.B.,  and  the  Court  of  Appeal, 
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that  the  description  in  the  final  list  deUrered 
by  the  Commissioner  of  Valuation  was  con- 
clusive that  the  hereditaments  were  not  a 
"railway"  or  "lands  used  as  a  railway,"  and 
that  the  urban  council  were  bound  accordingly 
to  rate  them  afc  their  full  value.  Per  Kenny,  J,  : 
A  mistake  in  the  description  of  the  heredita- 
ments oould  only  have  been  corrected — (1)  by 
an  objection  lodged  with  the  Commissioner  of 
Valuation ;  (2)  by  an  appeal  from  the  Commis- 
sioner ;  or  (3)  by  an  appeal  from  the  rate. 
Whaley  v.  The  Great  Northern  Railway  Company 
K.  B.,  App.,  [1913]  2  L  R.  142, 171 ; 
46  I.  L.  T.  R.  259  ;  47  I.  L.  T.  R.  1 

21. Municipal   —    Towns   Improvement 

(Ireland)  Act,  17  dk  18  Vict.,  c.  103— Public 
Health  Act  (Ireland)  (41  <fc  42  Vict.,  t.  52),  ss.  66 
227,  269 — Local  Government  Board  (Ireland) 
Provisional  Order  Confirmation  (No.  4)  Act, 
57  Vict.,  c.  18.]  The  time  for  serving  notice  of 
appeal  under  the  Public  Health  Act,  s.  269, 
runs  from  the  demand  of  the  rate,  and  not 
from  the  striking  of  it.  No  ground  of  appeal 
not  contained  in  the  notice  can  be  raised  at  the 
hearing.  The  fact  that  the  appellant  had  not 
been  supphed  with  water,  although  he  lived 
within  the  area,  held  to  be  no  ground  of  exemp-- 
tion  from  payment  of  the  general  rate.  Kain  v. 
Town  Commissioners  of  Lisburn 

Co.  Ct.,  29  J.  L.  T.  R.  74 

22.  Order  for  payment — Distress  warrant 

directed  to  police — Towns  Improvement  Act 
(17  <fc  18  Vict.,  c.  103)  .s.  63.]  Proceedings  for 
the  recovery  of  town  rates  were  taken  by  the 
rate  coUeotor  under  17  &  18  Vict.,  u.  103,  s.  63, 
of  which  provides  that  "  it  shall  and  may  be 
lawful  .  .  .  for  any  Justice  of  the  Peace  having 
jurisdiction  in  such  town  to  issue  his  warrant 
authorising  and  empowering  the  said  collector 
to  levy  the  money  thereby  ordered  to  be  paid 
by  distress  and  sale  of  any  goods  or  chattels  of 
the  party  so  complained  against,"  The  Justices 
made  an  order  that  the  rates  be  paid,  with 
costs,  by  the  defendant,  and  directed  a  distress 
warrant  to  the  District  Inspector  of  the  Royal 
Irish  Constabulary : — Held,  that  the  magis- 
trates' order,  so  far  as  it  was  an  order,  was 
right,  and  the  issuing  of  a  warrant,  being  a 
ministerial  act,  could  not  be  remedied  by 
certiorari.  B.  (YeMham)  v.  Justices  of  Wicklow 
K.  B.,  45  I.  L.  T.  R.  181 

23. Poor  rate — City  of  Dublin — Liability 

of  occupier,  extent  of — Collection  of  Bates  (Dublin) 
Act,  1849,  s.  ^4r— Local  Government  (Ireland) 
Act,  1898—12  cfc  13  Vict,  c.  104,  s.  19~Bepeal 
of  Statute.]  Though  section  74  of  the  Collection 
of  Rates  (Dublin)  Act,  1849,  has  not  been 
repealed,  it  has  ceased  to  be  apphcable  to  poor 
rate  leviable  in  the  City  of  Dublin,  under  the 
authority  of  the  Local  Government  Act,  1898, 
and  accordingly  an  occupier  of  premises  in  the 
city  is  liable  for  poor  rates  struck  within  two- 
years  of  suit,  though  his  occupation  commenced 
after  portion  of  the  rate  sued  for  had  accrued. 
Farrell  v.  Byan  K.  B.,  [1904]  2  I.  R.  596  ; 

4  N.  I.  J.  R.  19S 
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24. Poor    rate  —  Collection    In    equal 

moieties — Occupation  for  rating  purposes — 53  <fc 
54  Vict.,  c.  30—63  cfc  64  Vict.,  c.  G3— Local 
Government  (Ireland)  Act,  1898.]  ilf. .was  in 
occupation  of  certain  premises  when  the  poor 
rate  for  the  year  was  struck ;  the  rate  was 
payable  in  equal  moieties.  M.  went  out  of 
occupation  during  the  first  half  of  the  year  for 
which  the  rate  was  struck  : — Held,  that  M.  was 
liabe  for  the  whole  rate  ;  that  the  provision  as  to 
equal  moieties  refers  to  collection  only,  being 
in  case  of  the  rateable  occupier,  and  that  the  two 
moieties  are  therefore  not  two  rates,  but  one 
rate  payable  in  two  equal  parts.  M^Dermolt 
V  M' Morrow  K.  B.,  38  I.  L.  T.  R.  200  ; 

4  N.  I.  J.  R.  186 

25. Poor  rate — Demand  note  of  county 

council,  giving  credit  lor  a  certain  sum,  and 
demanding  balance — Resolution  of  urban  district 
council,  allocating  sum  credited  in  relief  of  taxatior. 
for  next  five  years — Illegality  of  poor  rate  struck 
on  this  basis — Power  of  urban  district  council  to 
strike  poor  rate   in  one  financial  year  to  meet 
demands  payable  at   the   beginning   of  the  next 
financial  year  —  Sight  of  ratepayers  to  inspect 
estimate  of  poor  rate — Local  Government  (Ireland) 
Act,  ISeS  ss.  46  (1),  51  (6).]    A  county  council, 
by  its  demand  note,  demanded  a  certain  sum 
from    an   urban    district   council,    the    amount 
being    arrived    at    after    giving    credit    to    the 
urban  district  council  for  a  sum  of  about  £330, 
the  balance  standing  to  the  credit  of  the  urban 
district   oouncU   in   the   hands    of   the    county 
council  at  the  close  of  the  preceding  financial 
year,  arising  from  an  adjustment  of  accounts 
between    the    county    council    and    the    urban 
district  council  consequent  upon  a  Provisional 
Order   altering   their   financial   relations.      The 
urban   district   council   resolved   that    £60   per 
annum  of  this  sum  of  £300  so  credited  should  be 
allocated  towards  reduction  of  the  rates  during 
the  next  five  years,  and  struck  the  poor  rate  for 
the  ensuing  year  on  this  basis  : — Held,  that  the 
urban    district   council   had   acted   illegally   in 
spreading  over  five  years  a  sum  which  should 
have  been  applied  immediately  in  relief  of  the 
ratepayers,   and   that   the   rate   was   bad.     An 
urban  district  council,  in  striking  a  poor  rate,  is 
not  limited  to  striking  a  rate  sufficient  to  raise 
the  amount  demanded  by  the  county  council 
and  the  costs   of  collection.      A  rate  may   be 
struck  sufficient  to  raise,  in  addition,   a  sum 
which  will  enable  the  council  to  have  in  hand 
sufficient    to    meet   its   liabiUty    in    respect    of 
demands   which   will  be  payable   at  the   com- 
mencement of  the  next  financial  year  at  a  time 
when  it  wiU  not  be  possible  to  obtain  money 
under  the  taxing  powers  for  that  year.     Rate- 
payers have  a  right  to  inspect  the  estimate 
prepared    by   the    clerk    of    an   urban    district 
council  for  the  purpose  of  making  poor  rate. 
a.  (Shannon)  v.  Holywood  Urban  District  Council 
K.  B.,  11905]  2  I.  R.  154 ;  38  I,  L.  T.  R.  207 

26.  Recovery     of — Union     comprising 

county   borough   and  portions   of  counties- — Be- 
valuation  of  county  borough — Mistake  in  appor- 
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tionment  of  union  charges — Liability  of  contribu- 
tory bodies — Local  Government  ( Ireland)  Act,  ISQ8, 
ss.  47,   65,   80.]     The  yearly  expenses  of  the 
Belfast  Guardians  are  payable  by  the  Corpora- 
tion  of   Belfast   and  the   County  Councils   of 
Antrim  and  Down,  in  certain  proportions  deter- 
mined by  section  65  (2)  of  the  Local  Government 
(Ireland)  Act,1898,  upon  the  prescribed  demand 
by  the  guardians.    On  the  15th  January,  1908, 
the  guardians  transmitted  to  the  Corporation  of 
Belfast,  and  to  each  of  the  said  county  councils, 
an  estimate  and  demand  for  the  then  ensuing 
financial  year  ;  but,  owing  to  an  error  in  the 
mode  of  apportionment,  a  sum  of  £601,  which 
should   have    been    demanded  from   the   said 
county  councils,  was,  in  fact,  demanded  from  the 
corporation.     The  county  councils  duly  paid  to 
the   guardians   the   amounts  included  in   the 
estimates  and  demands  served  upon  them,  but 
the  corporation  refused  to  pay  more  than  their 
due  apportioned  amount  of  the  sum  required 
for  expenses  by  the  guardians.     On  the   14th 
January,  1910,  the  guardians  transmitted  to  each 
of  the  said  bodies  an  estimate  and  demand  for 
the  then  ensuing  financial  year,  based  upon  a 
proper  apportionment,  and  as  the  said  sum  of 
£601  still  remained  unpaid,  the  guardians  ex- 
cluded it  in  estimating  their  revenue  for  such 
ensuing  financial  year,  thereby  increasing  the 
total  amount  required  by  them  to  meet  their 
expenses  for  the  said  year  by  £601.     The  Local 
Government    Board,    at   the   instance    of   the 
guardians,  made  an  order  on  the  23rd  March, 
1910,  extending  the  time  for  the  two  county 
councils  to  pay  their  respective  portions  of  the 
said  sum  of  £601,  and  within  such  extended  time 
no  payment  in  fact  of  the  said  sum  having  been 
made,  the  guardians  brought  an  action  against 
all  the  said  bodies  for  recovery  thereof  : — Held, 
that  inasmuch  as  the  liability  to  pay  arose  under 
section  43  of  the  Local  Government  Act  of  1898, 
and  prior  to  and  independently  of  the  making 
of  an  estimate  and  demand  by  the  guardians 
under  section  51  (1),  the  guardians  were  entitled 
to    recover    from    the    county    councils    their 
respective  portions  of  the  said  sum  of   £601, 
notwithstanding  the  lapse  of  time,  and  that  no 
demand  therefore  had  ever  been  transmitted  to 
them.    Belfast  Guardians  v.  Belfast  Corporation 
and  County  Councils  of  Antrim  and  Down 

Ross,  J.,  App.,  [1912]  1 1.  R.  104, 120 
27.  Recovery  of  —  Town  —  Towns  Im- 
provement Act — Concurrent  remedies.]  Under  the 
Towns  Improvement  (Ireland)  Act,  1854,  s.  63, 
collectors  of  rates  have  several  methods  open  to 
them  for  collecting  same.  A  collector  proceeded 
by  one  of  them — ^namely,  by  summons  before 
the  police  magistrate,  and  obtained  an  order  for 
payment  of  certain  rates.  The  order  turned  out 
to  be  ineffectual,  and  he  then  proceeded  by  Civil 
Bill  in  the  County  Court  to  recover  the  same 
amount,  in  accordance  with  the  latter  portion 
of  the  section,  and  obtained  a  decree : — Heldj 
the  remedies  in  section  63  are  concurrent,  that 
the  debt  did  not  merge  in  the  judgment,  and  that 
the  words  "  or  otherwise  "  in  section  63  of  said 
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Act  does  not  prevent  the  remedy  by  Civil  Bill 
being    adopted.       Kingstown     Vrhan    District 
Council  V.  Mollan  K.  B.,  5  N.  I.  J.  R.  101 

28. Rating  appeal — Judge  of  Assize- 
Jurisdiction  to  hear.J  A  Judge  of  Assize  has  no 
jurisdiction  to  hear  an  appeal  from  an  order 
made  by  the  County  Court  Judge  declaring  that 
a,  rate  assessed  upon  certain  premises  had  been 
assessed  upon  a  wrong  basis.  Lurgan  Urban 
District  Council  v.  Great  Northern  By.  {Ireland) 
Cir.  Cas.,  Cherry,  L.J.,  46  I.  L.  T.  R.  82 

29.  ■ Rent  issuing  out  of  premises  used 

for  public  service — Valuation  Act,  1854  (17  tfe  18 
Vict.,  c.  8),  s.  2 — Towns  Improvement  (Ireland) 
Act,  1854  (17  cfe  18  Vict,  c.  103),  ss.  1,  60.] 
Respondent,  the  rate  collector  for  the  Urban 
District  of  Kilrush,  issued  a  Civil  Bill  against 
the  appellant  for  town  rate  in  respect  of  one-half 
of  the  annual  rent  received  by  the  appellant,  as 
immediate  lessor,  out  of  certain  premises  in 
Kilrush,  which,  during  the  period  to  which  the 
rate  in  question  referred,  were  occupied  for  the 
public  service  as  a  constabulary  barrack  and 
were  let  by  the  appellant  to  the  receiver  for  the 
constabulary  force  of  Ireland : — HeM,  the 
immediate  lessor  of  premises  occupied  for  the 
public  service  within  a  town  governed  by  Com- 
missioners constituted  under  the  Towns  Improve- 
ment (Ireland)  Act,  1854,  is  not  within  the 
definition  of  an  occupier  of  premises  in  that  Act, 
and,  therefore,  is  not  liable  to  town  rates  in 
respect  of  half  the  annual  rent  issuing  out  of  the 
premises.  SMllington  v.  Montgomery  ([1897] 
2  I.  R.  598),  followed.  O'Doherty,  Appellant,  v. 
Keating,  Respondent     K.  B.,  47  I.  L.  T.  R.  230 

30. Rent  issuing  out  of  premises  used 

for  public  or  charitable  purposes — Municipal 
Corporations  Act,  1840  (3  cfc  4  Vict.,  c.  108),  s.  133 
—Poor  Belief  (Ireland)  Act,  1838  (1  dk  2  Vict., 
c.  56),  s.  63— Poor  Belief  (Ireland)  Act,  1849 
(12  <fc  13  Vict.,  c.  104),  s.  10  —  Police  rates- 
General  purposes  rate — "  Occupier  " — Belfast  Im- 
provement Act,  1845  (8  <fe  9  Vict.,  c.  142),  s.  348— 
Country  Antrim  and  Belfast  Borough  Act,  1865 
(28<fe29  Vict.,  C:  183),  s.  51.]  The  Belfast 
Corporation  levied  three  rates  in  respect  of  half 
the  annual  rent  received  by  the  defendant  out 
of  certain  premises  in  Belfast  used  for  public  or 
charitable  purposes.  The  rates  were — (1) 
borough  rate  levied  on  "  owners,  occupiers  or 
tenants  "  by  virtue  of  Municipal  Corporations 
Act,  1840,  s.  133,  incorporating  Poor  Relief 
(Ireland)  Act,  1838,  s.  63  ;  (2)  police  rate  levied 
on  "  occupiers  "  by  virtue  of  Belfast  Improve- 
ment Act,  1845,  s.  348  ;  (3)  general  purposes  rate 
levied  on  "  occupiers  "  by  virtue  of  County 
Antrim  and  Belfast  Borough  Act,  1865,  s.  51  : — 
Held,  the  landlord  of  a  house  or  lands  in  Belfast 
occupied  by  a  charitable  or  public  institution 
cannot  be  rated  for  the  relief  of  the  poor  under 
1  &  2  Vict.,  c.  56,  s.  63,  and  therefore  is  not  liable 
to  the  above  borough  rate.  Poor  Relief  (Ireland) 
Act,  1849,  is  not  a  declaratory  Act,  not  having 
been  passed  until  after  Municipal  Corporations 
Act,  1840.  Rateable  hereditaments  liable  to 
borough  rate  must  be  ascertained  by  1  cfc  2  Vict., 
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c.  50,  s.  63.  Ex  parte  Hayes  (8  I.  L.  R.  196) 
followed.  "  Occupier  "  in  the  Belfast  Improve- 
ment Act,  1845,  B.  348,  and  County  Antrim 
and  Belfast  Borough  Act,  1865,  s.  51,  refers 
to  property  capable  of  physical  occupation, 
and  does  not  include  the  owner  of  the 
half  rent  here  sought  to  be  rated.  County 
Antrim  and  Belfast  Borough  Act,  1865, 
amounts  to  the  creation  of  a  new  taxing 
authority  and  not  a  transference  of  the  powers 
of  taxation  formerly  enjoyed  by  the  Grand  Jury. 
B.  V.  Shrewsbury  Gas  Co.  (1  L.  J.  (M.  C.)  18)  and 
Alma  V.  Corporation  of  Dublin  (I  R.  10  C.  L.  476) 
explained.    Belfast  Corporation  v.  M'Auley 

K.  B.,  49  I.  L.  T.  R.  11 

31.  Town    rates — Towns    Improvement 

Act,  1854,  s.  60 — Towns  Improvement  Clauses 
Act,  1847,  s.  180 — Unoccupied  liouse — Liability  to 
rates  of  person  who  occupied  the  house  during 
part  of  the  year.'\  At  the  time  when  the  annual 
rate  fixed  by  an  urban  council  was  struck  the 
house  in  respect  of  which  it  was  struck  was 
vacant.  Subsequently  during  the  year  the 
appellant  took  the  house  and  remained  in  pos- 
session for  six  weeks,  when  his  occupation  and 
tenancy  came  to  an  end,  and  the  house  remained 
unoccupied : — Held,  that  the  appellant  was 
liable  to  pay  the  rate  for  the  portion  of  the  year 
the  house  remained  unoccupied  after  he  ceased 
to  occupy  it  as  well  as  for  the  six  weeks  during 
which  he  occupied  it.    Boyd  v.  Anderson 

Co.  Ct.,  37 1.  L.  T.  R.  168 

32. Transfer  of  part  of  a  town  from  one 

county  to  an  adjoining  county — Powir  to  levy 
rate  in  town  for  contribution  to  roads  in  county — 
General  Act  not  repealing  special  Act — Bate  pay- 
able directly  or  indirectly  out  of  poor  rate — Urban 
charge— 51  Vict.,  c.  18—61  cfc  62  Vict.,  c.  37, 
ss.  45,  46,  and  51—17  cfc  18  Vict,  c.  103,  <,.  60.] 
At  the  time  of  the  passing  of  the  Local  Govern- 
ment Act,  1898,  the  Town  Commissioners  of 
Lisbum, which  town  was  then  situated  partly  in 
County  Antrim  and  partly  in  County  Down, 
were  bound  under  the  provisions  of  a  local  Act 
(57  Vict.,  c.  18)  to  pay  an  annual  contribution 
of  £30  to  the  Belfast  Banking  Co.,  acting  a  a 
treasurers  for  the  Grand  Jury  of  County  Down, 
towards  the  making  and  maintaining  of  roads, 
footpaths,  and  bridges  (not  chargeable  to  the 
county-at-Iarge),  situate  in  the  Barony  of  Upper 
Castlereagh,  in  County  Down,  and  lying  outside 
the  sanitary  district  of  Lisbum.  The  payment 
was  to  be  made  by  means  of  a  rate  to  be  assessed 
and  made  payable  in  the  same  manner  as  pro- 
vided by  section  60  of  the  Towns  Improve- 
ment Act,  1894.  The  urban  district  of  Lisbum 
was,  by  order  of  the  Local  Government  Board, 
dated  November  1st,  1898,  and  made  in  pur- 
suance of  section  68  of  the  Local  Government 
Act,  placed  wholly  within  the  adminiBtrative 
County  of  Antrim.  No  payment  of  the  annual 
contribution  had  been  made  since  1898,  or  during 
the  two  previous  years : — Held,  that  the  power 
to  strike  a  rate  under  section  60  of  the  Towns 
Improvement  Act,  1854,  still  continuing  a  claim 
for  arrears  was  not  extinguished  by  section  51  (7) 
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of  the  Local  Government  Act,  1898.     County 
Council  of  Down  and  the  Belfast  Banking  Co.  v. 
Lisbwrn  Vrban  District  Council 

K.  B.,  38  I.  L.  T.  R.  205  ;  4  N.  I.  J.  R.  255 

33. Urban  charges — Borough  rales — Local 

Acts — Oounty-at-large  charges.]   Before  the  Local 

Government  Act,  1898,  came  into  operation,  the 

incidence   and  limits  to  the  amount  of  rates 

leviable  within  a  borough  were  regulated  by  two 

local  Acts.     By  the  said  local  Acts  the  collection 

of  county  cess  within  the  borough  was  abolished, 

but  the  borough  remained  liable  to  pay  the 

Grand  Jury  the  amount  which  would  have  been 

leviable  for  county  cess,  had  the  local  Acts  not 

been  passed.    The  total  annual  rates  within  the 

borough  were  limited  to  4s.  6d.  in  the  pound. 

After  the   Local  Government  Act  came  into 

operation  the  rating  authority  of  the  borough 

struck,  not  a  borough  rate,  but  a  "  poor  rate  " 

to   pay,  inter  alia,  the  liability  to  the  county 

council  in  respect  of  "  county-at-large  charges  "  : 

Held,  that  the  liability  in  respect  of  the  charge 

was  an  "urban  charge  "  within  the  meaning  of 

section  45  (2)  of  the  Local  Government  Act, 

1898,  but  that  the  local  Act,  limiting  the  amount 

of  rates  leviable,  was  unaffected  by  the  Act  of 

1898.     Held  also,  thsit  the  said   "  urban  charge  " 

was  not  defrayable  out  of  the  poor  rate,  and  that 

therefore  the  poor  rate  as  struck  was  void. 

S.  (Brown)  v.  Corporation  of  Sligo 

K.  B.,  5  N.  I.  J.  R.  246 

34.  Validity — Bate  signed  iy  six  members 

of  urian  council — Sufficiency,  without  further 
operation  of  making  up  and  signing  the  book  of 
assessment  as  provided  by  s  61  of  the  Towns  Im- 
provement {Ireland)  Act,  1854  (17  <fc  18  Vict., 
c.  103) — Bepeal  of  that  section — Power  to  amend 
rate  notwithstanding  payment — Toums  Improve- 
ment Clauses  Act,  1847  (10  cfc  11  Vict.,  c.  34), 
ss.  172,  lli^Public  Bodies  Order,  1904,  AH.  72.1 
Where  an  urban  district  council  makes  a  town 
rate  in  the  form  prescribed  by  Article  72  of  the 
PubUc  Bodies  Order,  1904,  such  rate  being  signed 
in  the  rate-book  by  six  members  of  the  council, 
the  rate  is  vaUd,  and  the  further  operation  of 
making  up  a  book  of  assessment  to  be  signed  by 
the  chairman  and  two  members,  as  formerly  pro- 
vided by  sectioa  61  of  the  Towns  Improvement 
(Ireland)  Act,  1854,  is  not  necessary  for  the 
vaUdity  of  the  rate.  That  section  has  been 
entirely  repealed  by  subsequent  legislation.  B. 
(M'Kenna)  v.  Urban  District  Council  ofMonaghan 
(38  I.  L.  T.  R.  18)  considered.  The  power  of 
amendment  of  a  rate  conferred  upon  the  rating 
authority  by  section  174  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  may  be  exercised 
notwithstanding  that  the  amount  of  the  original 
rate  has  already  been  demanded  from,  and  paid 
by,  the  person  liable  thereto.  Naas  Urban  Dis- 
trict Council  and  Wdward  Marum  v.  The  Great 
Southern  and  Western  Bailway  Company 

kVV-i  [1915]  2  I.  R.  14 
[See  No.  3  s.  c] 

35. Water  rates — Special  commissioners — 

Local  Government  Act,  1898,  s.  53 — Meaning  of 
"  commissioners    of    any    tovm " — Liabilily    of 
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owner. 1  The  words  "  commissioners  of  any 
town"  in  section  53  of  the  Local  Government 
Act,  1898,  mean  "  town  commissioners  "  under 
the  Towns  Improvement  (Ireland)  Act,  1854,  and 
do  not  include  commissioners  established  in  a 
town  or  city  for  the  special  purpose  of  supplying 
water,  and  incorporated  under  the  commis- 
sioners' Clauses  Act,  1847.  Belfast  City  Water 
Commissioners  v.  Boss. 

Cir.  Cas.,  Gibson,  J.,  36  I.  L.  T.  R.  94 ; 

2  N.  I.  J.  R.  178 

36.  Water  rate — Bural  district  council — 

Absence  of  list  or  applotment-book — Validity  of  rate 
—Case  stated— 1  &  2  Vict.,  c.  56  s.  65—6  &  7 
Vict.,  c.  92,  ^■.  10-^1  <fe  42  Vict.  c.  52,  a.  66.]  A 
rural  district  council  in  charging  a  water  rate 
under  the  Public  Health  (Ireland)  Act,  1878 
(41  cfc  42  Vict.,  c.  52),  section  66,  is  under  no 
obligation,  statutory  or  otherwise,  to  prepare 
a  list  or  applotment-book  such  as  is  neces- 
sary to  the  vahd  charging  of  a  poor  rate,  under 
the  Poor  ReUef  (Ireland)  Act,  1838  ()  &  2 
Vict.,  c.  56),  section.  65,  repealed  and  replaced 
by  the  Poor  Kehef  (Ireland)  Act,  1843  (6  &  7 
Vict.,0. 92)  section  10,  and  a  water  rate  charged  by 
a.  rural  district  council  by  a  resolution  only, 
without  the  preparation  of  such  a  Hst  or  book, 
may  be  a  vahd  rate.  Bathdrum  Bural  District 
Council  V.  Saul  (39  L  L.  T.  R.  270)  considered. 
North  Dublin  B.  D.  C.  v.  Walsh 

K.  B.,  [1917]  2  I.  R.  86  ; 

51  I.  L.  T.  R.  41 

37. Water  rate — Two  Bates — Occupiers 

outside  a  certain  area — Exemption  clause — Inter- 
pretation.'] Where,  imder  a  local  Act,  a  lesser 
than  the  ordinary  rate  was  to  be  levied  off 
occupiers  of  "  houses  and  buildings  ...  at  a 
distance  exceeding  two  hundred  yards  from  any 
pubhc  gas  lamp  or  exceeding  one  hundred  yards 
from  any  main  pipe  of  the  corporation  for 
supplying  water  ;  "  0.,  the  occupier  of  a  house 
within  twelve  yards  of  the  main  pipe  of  the 
corporation  for  supplying  water,  but  upwards 
of  five  hundred  yards  from  any  public  gas  lamp 
was  rateable  orJy  at  the  lesser  rate.  Oates  v. 
Corporation  of  Sligo  Q.  B.,  1  N.  L  J.  R.  70 

And  See  Poor  Rate,  col.  1769. 

LOCAL  GOVERNMENT— ROADS. 

1. Basement  overlight — Disrepair — neg- 
ligence— Casual  passer-by — Injury — Liability  of 
occupier — Lease.]  The  plaintiff,  while  going 
along  the  pubhc  road,  caught  his  toe  in  a  base- 
ment overlight  outside  defendant's  premises  and 
fell,  sustaining  injuries.  The  overlight  was  in 
bad  repair,  and  the  defendant  claimed  that  it 
was  the  landlord's  duty  to  repair  it,  he  being 
tenant  only : — Held,  that  the  defendant  was 
liable  whatever  his  rights  against  the  landlord 
might  be.     Gamble  v.  M'EntaggaH 

C.  C;  44  L  L.  T.  R.  109 

2. Brealiing  up  road — Jurisdiction  over 

road  transferred  to  urban  district  council — Persons 
to  give  consent  to  breaking  up  road — Local  Govern- 
ment Board  {Ireland)  Provincial  Order  Confirma- 
tion {Fermoy)  Act,  1886  (49  &  50  Vict.,  c,  Iv.),  s  1.] 
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By  section  9  (3),  14  <fc  15  Vict.,  o.  92,  any  person 
'breaking  up  the  surface  of  a  road,  or  committing 
any  of  the  other  acts  specified  therein,  "  unless 
-vrith  the  consent  of  the  county  surveyor,  or  by 
the  authority  of  any  presentment,"  is  liable  to 
the  fine  therein  mentioned  : — Held,  that  in  the 
case   of   a   road,   the   jurisdiction,   power,    and 
authority  over  which  has  been  transferred  from 
the  Grand  Jury  to  an   urban    district    council, 
the    sub-section    still   applies,    subject   to    the 
variation  that  the  consent  is  to  be  given  by  the 
urban  district  council,  or  their  authorised  officer. 
Dimdalk  Tovm  Commissioners  v.  Dundalh  Gas 
Co.  (20  I.  L.  T.  R.  81)  considered.    S.  [Collins] 
V.  Justices  of  Co.  Cork  K.  B.,  [1906]  2 1.  R.  487 
3.  — —  Certiflcate  of  county  surveyor — Soad, 
contract — Application    for    payment — Power    to 
certify  and  to  present  for  payment  half-yearly 
for  period  still  incomplete — Power  to  certify  and 
to  present  for  portion  of  sum  applied  for  by  con- 
tractor— Power  to  re-present  for  residue — 6  dk  7 
Wm.  IV.,  c.  116,  s.  130.]     D.-s  tender  for  keep- 
ing in   repair  1,620  perches  of  road  at  lid.   per 
perch    per    annum    for    five    years,    from    the 
Summer  Assizes,  1893,  was  accepted  and  fiated 
at   the    said   Assizes.     In    October,    1893,    D. 
applied  for  payment,  as  for  one  half  year,   of 
£37  2s.  6d.     Upon  this  application  the  county 
surveyor  indorsed  his  certificate  that  the  work 
had  been  duly  executed  according  to  contract 
■"  to  the  amount  of  £35  6s.  6d.,"  leaving  a  balance 
of   £1    16s   to   be   re-presented.     At   the   Road 
Sessions  in  November,  1893,  this  application  so 
indorsed  was  allowed,  and  at  the  Spring  Assizes 
following   the   Grand  Jury  presented  the  sum 
of  £35  6s.  6d.,  to  be  paid  to  the  contractor,  and 
re-presented  the  balance,  £1   16s.     A  cesspayer 
obtained    a    conditional    order    fof    a    writ    of 
certiorari  to  quash  the  said  presentment  and  re- 
presentment  on  the  ground  of  illegality,  it  being 
contended  that  the  county  surveyor  could  only 
certify  for  the  full  amount  payable,  or  not  at 
all : — Held  (affirming  the  decision  of  the  Queen's 
Bench  Division,  that  the  order  for  the  writ  of 
certiorari  must  be  made  absolute,  the  certificate 
having  been  given,  and  the  presentment  having 
been  made,  in  respect  of  a  sum  claimed  as  pay- 
able for  keeping  the  road  in  repair  for  a  period 
then  not  yet  ended,  and  therefore  being  pre- 
mature.      Held  also,   that,   assuming  that  the 
time  for  payment  had  arrived,  it  was  legal  for 
the  county  surveyor  to  certify  for  a  portion  oi 
the  amoimt  claimed,  and  for  the  Grand  Jury- 
to  present  such  portion  and  to  re-present  the 
residue.     In  re   Doherty's  Presentment  (County 
Londonderry  Presentments,  1894) 

Q.  B.,  [1895]  2  I.  R.  158  ;  28  I.  L.  T.  R.  149  ; 
App.,  [1895]  2  I.  R.  493 

4. Certificate  of  county  surveyor — 6  &  7 

Wm.  IV.,  c.  116,  s.  130.]  Under  section  130 
of  the  Grand  Jury  (Ireland)  Act,  1836,  a  county 
surveyor  cannot  certify  so  as  to  entitle  the  con- 
tractor, under  a  maintenance  contract,  to  pay- 
ment until  the  expiration  of  the  period  of  his 
contract,  and  a  presentment  founded  upon 
such  a  certificate  is  bad.     Where  part  only  of  the 
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work  has  been  performed  by  a  road  contractor, 
in  pursuance  of  his  contract,  the  county  sur- 
veyor may  give  a  certificate  of  "  due  perform- 
ance "  for  part  of  the  period,  or  part  of  the 
work  contracted  for,  and  certify  how  far  he  is 
entitled  to  payment.  The  words  "  certificate 
of  the  due  performance  of  such  contract  "  must 
be  read  distributively.  B.  (James  Mcintosh) 
V.  Grand  Jury  of  Londonderry 

App.,  29  I.  L.  T.  R.  65 

5. Countycouncllprocedure — Proposalto 

make  road — Necessity  to  include  in  proposal  term 
forrepaygientofloan — /Statutory rule — "  Shall " — 
Mandatory  or  directory — Sight  of  ratepayer  to 
restrain  council — Joinder  of  Attorney-General — 
Local  Government  (Ireland)  Act,  1898  (61  &  62 
Vict.,  c.  37),  s.  60 — Local  Government  (Procedure 
of   Councils)    Order,    1899,    Art.    IS—Right   of 
county  council  to  rescind  resolution.  ]  The  plaintiff, 
a  farmer  and  ratepayer  in  the  Rural  District  of 
Euniskillen,  sought  an  injunction  to  restrain  the 
countyoouneil  and  the  said  rural  district  council 
from  acting  on  a  resolution  approving  of  a  pro- 
posal of  the  rural  district  council  to  make  a  new 
road.     The  proposal    formulated  by  the  rural 
district  council,  and  approved  of  by  the  county 
council,  did  not  embody  any  decision  as  to  the 
number  of  years  within  which  the  money  pro- 
posed to  be  borrowed  should  be  paid  ofi,  pursuant 
to  Art.  13  (2)  a  of  the  Privy  Council  Order  of  30th 
January,  1899 : — Held,  by  the  Court  of  Appeal 
(reversing  the  decision  of  Boss,  J.),  that  the 
plaintiff  was  not  legally  competent  to  sustain  the 
action  without  the  joinder  of  the  Attorney- 
General,  and  that  the  action  ought  to  be  dis- 
missed.   Held,  by  Palles,  C.B.,  and  Holmes,  L.J. 
(agreeing  with  the  decision  of  Ross,  J.),  that 
Art.  13  (2)  a  was  valid,  and  consistent  with 
section  60  of  the  Local  Government  Act,  1898, 
and  that  the  proposal  formulated  by  the  district 
council  was  accordingly  defective  and  inoperative 
by    reason    of   the    aforesaid    omission.      The 
county  council,  by  resolution  of  January  13th, 
approved  of  the  proposal ;    by  resolution  of 
February    24th,    rescinded    the    resolution    of 
January  13th  ;  and  by  resolution  of  May  15th, 
rescinded  that   of  February   24th.     Held,   by 
Ross,  J.,  that  the  county  council,  in  the  absence 
of  standing  orders  to  the  contrary,  had  power  to 
rescind  the  prior  rescinding  resolution.  Weir  v. 
Fermanagh    County    Council    and    Ennishillen 
Sural  District  Council 

Ross,  J.,  App.,  [1913]  1 1.  R.  63, 193  ; 
47  I.  L.  T.  R.  51,  53 

6. Erection  of  house    near.]      Section 

9  (2)  of  the  Summary  Jurisdiction  Act  (14  &  15 
Vict.,  c.  91)  forbids  the  erection  of  any  house, 
or  part  of  a  house,  within  thirty  feet  of  the  centre 
of  any  public  road,  with  certain  exceptions.  It 
also  enables  the  county  surveyor,  on  giving 
ten  days'  notice,  to  summon  the  offending  party 
before  the  Petty  Sessions.  A.  had  an  old  wall, 
erected  before  the  passing  of  the  Act,  within 
thirty  feet  of  the  centre  of  a  public  road ;  he 
subsequently  raised  it,  and  made  it  part  of  a 
cow-shed.     Some  correspondence  passed  between 
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the  county  surveyor  and  A.  No  formal  notice 
was  given  ;  and  he  was  summoned  and  fined  ; 
the  summons  not  negativing  the  exceptions  : — 
Held,  that  notice  was  only  required  where  the 
county  surveyor  sought  to  do  the  necessary  work 
at  the  cost  of  the  offending  party.  Held  also, 
that,  though  the  summons  was  defective, 
the  Court,  in  the  exercise  of  its  discretion, 
would  not  grant  a  writ  of  certiorari.  B.  v. 
Justices  of  Tipperary 

q.  B.,  [1865]  17  I.  C.  L.  R.  564 
7. Extraordinary  traffic — Repairs — Ex- 
penses— Excessive  weight — PitblicBoads  {Ireland) 
Act,  1911  (1*2  Oeo.  V.,  c.  5.]  Road  authorities 
should  have  regard  to  modern  requirements,  and 
must  make  reasonable  provision  for  motor 
traffic  ;  anaturalincrease  of  volume  in  this  mode 
of  carriage,  where  its  character  is  normal,  does 
not  amount  to  "  extraordinary  "  traffic.  What 
is  "  extraordinary  "  traffic  on  a  post-road,  on  a 
part  of  which  traction-engines  are  in  use,  con- 
sidered : — Held,  that  the  obligation  of  county 
councils  to  keep  public  roads  in  good  condition 
and  repair  is  absolute  under  section  82  of  the 
Local  Government  (Ireland)  Act,  1898.  London- 
derry County  Council  v.  MacCarthur ;  London- 
derry County  Council  v.  Cormie 

C.  B.,  App.,  Gibson,  J.,  fl917]  2  I.  R.  49 

8. Injury  to  horse  through  defect  in 

road — Liability  of  county  council — Contractor — 
Surveyor — Local  Government  {Ireland)  Act,  1898, 
ss.  82,  109 — Application  of  Enactments  Order,  ss, 
15, 45  (2).]  Where  a  horse  was  injured  by  reason 
of  the  road  over  a  county  road  sinking  suddenly, 
and  the  road  was  in  charge  of  a  contractor  under 
a  contract  entered  into  by  him  with  the  Grand 
Jury  in  1 897  to  keep  the  road  in  repair  for  a  term 
of  7  years  : — Held,  that  the  county  council  were 
not  liable  to  the  owner  of  the  horse  for  damages, 
and  that  the  action  against  them  should  be  dis- 
missed on  the  merits,  but  without  prejudice  to 
any  proceeding  which  the  plaintiff  might  be 
advised  to  take  or  to  any  remedy  which  he  might 
have  in  respect  of  the  injury  against  the  person 
or  persons  who  at  the  time  of  such  injury  had 
the  charge  and  custody  of  the  road  and  gullet, 
and  were  bound  to  repair  same.  Sennick  v. 
Wexford  County  Council 

Cir.  Cas.,  FitzGibbon,  L.J.,  35  I.  L.  T.  R.  78  ; 
1  N.  I.  J.  R.  183 

9. Liability  of  county  council  on  foot 

of  continuing  contracts  of  Grand  Jury — Re- 
presentment  by  Grand  Jury  at  Spring  Assizes, 
1899 — Effect  of — Ultra  vires — Local  Government 
Act,  1898,  s.  109 — Application  of  Enactments 
Order,  1898,  Art.  16  (3),  Art.  45  (2).]  A  county 
council  is  liable  on  foot  of  continuing  contracts 
for  work  made  with  the  Grand  Jury  before  the 
passing  of  the  Local  Government  Act,  notwith- 
standing that  the  work  was  done  before  the 
appointed  day  within  the  meaning  of  that  Act, 
and  before  the  county  council  came  into  exist- 
ence. A  re -presentment  by  the  Grand  Jury  in 
respect  of  unfinished  work  under  a  continuing 
contract  is  ultra  vires.  Allen  &  Co.  v.  Down 
County  Council  Co.  Ct.,  36  I.  L.  T.  R.  144 
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10. Liability  of  road  contractor  for  negli- 
gence.] A  road  contractor  who  left  an  opening 
in  the  road,  into  which  the  plaintiff's  horse  fell, 
and  the  passengers  and  car  were  injured,  was 
held  guilty  of  negligence  and  ordered  to  pay 
damages.     Hodgins  v.  Kirwan 

Co.  Ct.,  35  I.  L.  T.  243  ;  2  N.  I.  J.  R.  35 

11, Liability  of  road  contractor  to  owner 

for  materials— 6  <fc  7  Wm.  IV.,  c.  116,  s.  162.] 
The  owner  of  lands,  from  which  materials  have 
been  taken  by  a  road  contractor,  is  entitled  to 
maintain  an  action  for  the  value  of  such 
materials  against  such  contractor.  Smith  v. 
M'lldowney  (20  I.  L.  T.  R.  12)  followed.  White 
V.  M'NuUy  Co.  Ct.,  35  I.  L.  T.  R.  184 

12. Liability  of  road  contractor— i^ejZi- 

gence.]  Plaintiff's  oar  was  driving  over  a  soft 
road  when  the  surface  of  the  road  gave  way 
beneath  the  leg  of  one  of  the  horses,  injuring 
the  horse,  car,  and  harness.  The  place  had  not 
been  repaired  (according  to  defendants)  for  five 
or  six  mouths  before,  and  the  district  was  boggy, 
and  raiu  had  fallen  : — Held,  contractor  was  not 
liable  for  the  sudden  breach.  The  Eccles  Hotel 
Company,  Ltd.,  v.  CBrien 

Co,  Ct.,  30  I.  L.  T.  342 

13. Maintenance  contracts — "  Repair  " — 

Scavenging— e  &  7  Wm.  JV..  c.  116,  ss.  20, 
52.]  Though  the  Grand  Jury  of  a  County  levies 
a  Grand  Jury  Cess  for  the  maintenance  and 
repair  of  the  streets  of  a  town  which  is  an 
urban  sanitary  authority  under  the  Public 
Health  (Ireland)  Act,  1878,  they  are  not  bound  to 
include  in  a  presentment  for  such  purposes  the 
cost  of  removing  from  the  streets  of  the  town 
the  mud,  road  scrapings,  &o.,  which  may 
accumulate  on  them.  "  Repair  "  in  sections  20 
and  52  of  the  Grand  Jury  Act  includes  scaveng- 
ing the  surface  of  the  road.  E.  {Neville)  v. 
The  Dundalk  Town  Commissioners  (2  L.  B.  I. 
440)  considered.  Re  Coleraine  Town  Commis- 
sioners' Presentment 

Cir.  Cas.,  Andrews,  J.,  28  I.  L.  T.  R.  80 

^4. Maintenance  of  roads,  &c. — Local 

Government  {Ireland)  Act,  1898  (61  <fc  62  Vict., 
c.  37) — Local  Government  {Procedure  of  Councils) 
Order,  30th  January,  1899.]  In  regard  to  main- 
tenance works  (roads,  &o.)  the  policy  of  the 
Local  Government  (Ireland)  Act,  1898,  is  that, 
where  possible,  such  works  should  be  executed 
not  directly  by  the  local  authority,  or  under  the 
county  surveyor,  but  by  contract ;  and  it  is 
the  duty  of  the  local  authority  to  open  and  duly 
consider  all  tenders  received  in  respect  of  pro- 
posals formulated  by  them.  It  is  incumbent  on 
persons  tendering  for  such  maintenance  con- 
tracts to  satisfy  the  local  authority  as  to  the 
sUifficienoy  of  the  proposed  guarantors,  as 
required  by  Art.  18  of  the  Local  Government 
(Procedure  of  Councils)  Order  of  30th  January, 
1899,  and  of  such  guarantors'  willingness  to 
give  the  necessary  security.  R.  {0' Sullivan  and; 
Curtin)  v.  Rural  District  Council  of  Mallow 
Q.  B.,  [1901]  2  I.  R.  355  ;  34  I.  L.  T.  R.  110 

15. Maintenance    of   roads    in    urban 

district — Special  statutory  exemption  of  portion  of 

2  z 
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district — Effect  of  Local  Oovernment  Act  on  Local 
Acts — Power  to  raise  rate — ''Maintenance" — 
Construction  of  Act  —  Casus  omissus  —  Local 
Government  Act,  1898,  ss.  8,  27  (1)  (8.)  Prior 
to  the  Local  Glovemmeut  Act,  1898,  the  roads 
in  the  suburban  part  of  the  town  of  Dungarvan 
were,  under  a  provisional  order,  exempted  from 
the  town  road  rate,  and  were  to  be  maintained 
by  the  Grand  Jury,  who  were  given  special  power 
to  raise  a  rate  in  respect  of  same.  After  1898 
all  these  roads  became  part  of  the  Urban 
District  of  Dungarvan,  but  were  maintained  by 
the  County  Council  of  Waterford : — Held  (Lord 
O'Brien,  Gibson  and  Boyd,  JJ.,  Madden,  J.  dis- 
aenting),  that  notwithstanding  section  27  (8)  the 
effect  of  the  Act  of  1898,  s.  27  ( 1 ),  was  to  make  the 
urban  district  council  liable  for  the  maintenance 
of  these  roads,  and  therefore  the  county 
council  were  not  entitled  to  recover  money 
spent  by  them  on  these  roads  under  the  belief 
that  they  were  bound  to  maintain  them  as 
prior  to  the  Act.  Held  further  (Madden,  .T., 
dissenting),  that  maintenance  in  section  27  (8) 
includes  the  expenses  of  maintenance.  Per 
Lord  O'Brien,  L.C.J. :  The  main  object  of 
section  27  (8)  is  to  preserve  intact  the  area  of 
liability  for  maintenance  of  roads  in  an  urban 
county  district.  Per  Gibson,  J.  :  The  oaae  of 
a  divided  road  authority  in  a  divided  district  is 
not  covered  by  section  8  of  the  Act  of  1898.  It 
is  a  castis  omissus.  Per  Madden,  J.  :  The 
county  council  are  responsible  for  the  mainten- 
ance of  the  roads,  though  unable  to  raise  a  rate 
for  the  expenses  of  maintenance.  Waterford 
County  Council  v.  Dungarvan  Urban  District 
Council  K.  B.,  38  I.  L.  T.  R.  56 

16. Material — Compensation  for  value  of 

material — Surface  damage — Procedure.  ]  An  owner 
in  occupation  in  fee-simple  of  lauds  is  entitled 
to  compensation  for  damage  over  and  above 
surface  damage  occasioned  by  the  removal  of 
road  material  from  the  land  under  a  Justice's 
order  made  in  pursuance  of  section  162  of  the 
Grand  Jury  (Ireland)  Act,  1836,  as  adapted. 
La  Touche  v.  Coady  (35  I.  L.  T.  R.  44)  not 
followed.     Murphy  v.  Macrory 

Cir.  Cas.,  Andrews,  J.,  43  I.  L.  T.  R.  242 

17. Material — Orchards — Recently  planted. 

— Evidence  before  Justices.']  Justices  of  Petty 
Sessions  made  an  order  authorising  a  road  con- 
tractor to  enter  upon  lands  to  take  gravel  from 
a  pit  therein.  It  was  proved  at  the  hearing  that 
some  months  before  that  date  the  lands  were 
planted  with  fruit  trees,  with  the  intention  of 
making  an  orchard ;  but  the  Justices  held  that  it 
was  not  an  orchard  within  the  meaning  of  the 
exceptions  in  section  162  of  the  Grand  Jury  Act, 
1836  : — Held,  that  the  planting  of  the  trees  was 
merely  intended  to  oust  the  Justices'  jurisdic- 
tion, and  that  they  were  right  in  their  determina- 
tion, as  on  the  facts  of  the  case  the  place  was 
not  an  orchard.  Held  (per  Gibson,  J.),  that 
notwithstanding  the  finding  of  the  magistrates, 
it  was  competent  for  the  prosecutor  to  give 
evidence  before  the  King's  Bench  Division  that 
the  field  was  an  orchard.  E.  (Holmes)  v. 
Justices  of  King's  Co.       K  B  ,  4  N.  I.  J,  R.  22 
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18. Materials — Order  authorising  enb'y  on 

lands  to  take  road  materials — Signature — Decision 
of  Justices  that  the  lands  are  not  an  orchard  not 
conclusive — Certiorari — "  Orcharding  out " — Mas 
—Grand  Jury  (Ireland)  Act,  1836  (6  tfe  7  Wm. 
IV.,  c.  116),  s.  162.]    It  is  a  condition  precedent 
to  the  jurisdiction  of  Justices  to  make  an  order 
under  section  162  of  the  Grand  Jury  (Ireland) 
Act,  1836,  authorising  entry  on  lands  to  take 
road  materials,  that  the  lands  are  not  an  orchard; 
and  their  decision  that  it  is  not  an  orchard  may 
be  challenged  on  certiorari,  not  merely  on  the 
groumi  that  there  was  no  evidence  to  support  it, 
but  also  with  reference  to  the  weight  of  evidence. 
There  is  no  jurisdiction  to  make  an  order  under 
the  section  where  the  lands  are,  in  fact,  an 
orchard,   even  though  the   owner   may  have 
turned  them  into  an  orchard  for  the  purpose  of 
ousting  the  jurisdiction  of  the  Justices,  at  least 
where  this  has  been  done  before  a  Justice's  order 
has  been  made  or  sought  for.    Per  Gibson,  J. : 
An  order  made  imder  the  section  should  be  signed 
by  all  the  Justices  who  made  it.    The  chairman  of 
a  county  council  and  another  member  of  the 
council  who  had  taken  an  active  part  in  pro- 
moting and  carrying  a  resolution  of  the  county 
council,  that  their  county  surveyor  should  apply 
at  Petty  Sessions  for  an  order  authorising  him  to 
enter  certain  lands  and  take  road  materials,  were 
Justices  of  the  county,  and  took  part  with  the 
other  Justices  at  Petty  Sessions  in  adjudicating 
on  an  appUoation  made  by  the  coimty  surveyor, 
pursuant  to   such  resolution,  notwithstanding 
objection  made  on  behalf  of  the  owner  of  the 
lands,  who  opposed  the  application  on  the  ground 
that  the  lands  were  am  orchard,  and  also  on  the 
ground  that  the  road  materials  could  be  con- 
veniently procured  elsewhere.    The  application 
was  granted,  and  an  order  made  accordingly : — 
Held,  that  the  order  must  be  quashed  on  the 
ground  of  bias.     JJ.  (De  Vesci)  v.  Justices  of 
Queen's  County  K.  B.,  [1908]  2  I.  R.  285 

19.  Material — Gravelpit — Order  authoris- 
ing opening  of — Area  to  be  worked  not  specified — 
Grand  Jury  Act,  s.  162.]  Semble,  a  magistrate's 
order  authorising  a  county  surveyor  to  enter 
upon  lands  for  the  purposfe  of  getting  road 
material,  under  section  162  of  the  Grand  Jury 
Act,  should  clearly  define  the  area  of  the  land 
to  which  the  order  extends,  and  also  the  precise 
spot  at  which  access  to  the  land  should  be  had. 
JR.  {O'Ferrall)  v.  Meath  Justices 

K.  B.,  44  I.  L.  T.  R.  267 

20.  Material — Order  authorising  road  con- 
tractor to  enter  lands — Boute  to  enter  prescribed — • 
Limit  of  time — Orchard — "  Orcharding  out " 
contractor — Grand  Jury  {Ireland)  Act,  1836 
(6*7  Wm.  IV.,  c.  116),  s.  162.]  Justices,  in 
making  an  order  under  section  162  of  the  Grand 
Jury  Act,  1836,  authorising  a  road  contractor 
to  enter  upon  lands  to  raise  stones,  have  no 
jurisdiction  to  prescribe  a  route  by  which  the 
contractor  must  enter,  and  an  order  containing 
a  provision  to  that  effect  is  bad.  An  order 
authorising  a  road  contractor  to  enter  upon  land 
is  not  bad  merely  because  the  right  of  entry  is 
given  during  a  period  of  several  years.     Semble, 


(  1445  ) 


DIGEST  OF  CASES. 


(  1446  ) 


lOCAL  GOVERNMENT— ROADS— coreiinwd. 

per  Lord  O'Brien,  L.C.  J.,  there  is  no  jurisdiction 
to  make  an  order  to  enter  on  lands  which  are  in 
fact  an  orchard,  even  though  the  owner  may  have 
turned  them  into  an  orchard  for  the  purpose  of 
ousting  the  jurisdiction  of  the  Justices.  B. 
{Coyle)  V.  Juatic&a  of  County  Monaghan 

K.  B.,  [1908]  2  I.  R.  1  ;  40  I.  L.  T.  R.  120 

21. Material — Point  of  entry  from  public 

hijliway  on  lands  prescribed~-Order  authorising 
road  contractor  to  enter  lands — Grand  Jury  {Ire- 
land) Act,  1836  (6*7  Wm.  IV.,  c.  116,  s.  162.] 
Justices  made  an  order  under  the  Grand  Jury 
Act,  1836,  s.  162,  authorising  a  road  contractor 
to  enter  certain  lands  for  taking  materials  there- 
out, and  ordered  that  the  entrance  to  the  said 
lands  should  be  a  certain  point  marked  on  a  map 
annexed  : — Held  (affirming  the  judgment  of  the 
King's  Bench  (48  I.  L.  T.  R.  237),  that  the 
•Justices  had  jurisdiction  to  prescribe  the  exact 
point  on  the  specified  lands  at  which  the  con- 
tractor should  enter  the  lands  from  the  public 
highway.     S.  (Doyne)  v.  Carlow  J  J. 

App.,  48 1.  L.  T.  R.  237  :  49  I.  L.  T.  R.  71 

22.  —  Order  in  excess  ol  resolution — Orand 
Jury  {Ireland)  Act,  1836  (6*7  Wm.  IV.,  c. 
116),  s.  162.]  Where  the  resolution  of  a  county 
council  as  recited  on  the  face  of  the  Justices' 
order  authorised  a  county  surveyor  to  take  over 
the  maintenance  of  roacfe  for  the  current  year, 
and  the  order  gave  permission  to  enter  for  three 
years  : — Held,  the  order  was  bad  on  its  face,  and 
even  though  the  recital  were  incorrect  the  Court 
would  not  amend  but  quash  the  order.  The 
Court  would  not  refer  to  the  resolution  for  the 
purpose  of  correcting  the  order.  JJ.  ( Sogers)  v. 
Justices  for  the  County  of  Meath 

K.  B.,  50  I.  L.  T.  H.  40 

23. Material — Order  authorising — Specific 

place.']  An  order  of  Justices  authorising  a  road 
■contractor  with  the  county  council  to  enter  on 
lands  for  the  purpose  of  procuring  materials  for 
ithe  repair  of  a  road,  should  limit  such  right  of 
entry  to  a  specified  place  from  which  the  gravel 
is  to  be  taken,  so  that  there  may  be  no  doubt 
where  the  contractor  is  to  operate.  B.  {Dove)  v. 
Justices  of  Westmeath       K.  B.,  4  N.  I.  J.  R.  73 

24.  Material — Bepair — Direct    labour — 

Authorising  surveyor  to  enter  lands — Provisional 
Order  Confirmation  (No.  3)  Act,  l^dl— Procedure 
of  Councils  Order,  1899.]  An  order  of  Justices 
empowering  a  county  council,  through  its 
surveyor,  to  enter  lands  to  dig  for  road  materials 
is  bad  on  its  face.  Where  a  scheme  for  the 
employment  of  direct  labour  on  roads  has  been 
■  duly  adopted  by  a  county  council,  and  approved 
by  the  Local  Government  Board,  an  order  of 
magistrates  empowering  "■  county  surveyor  to 
enter  lands  for  the  purpose  of  taking  road 
materials  must,  in  order  to  show  jurisdiction  on 
its  face,  contain  a  recital  that  the  steps  pre- 
scribed by  article  18  of  the  Schedule  to  the 
Provisional  Order  Confirmation  (No.  3)  Act, 
1901,  have  been  duly  taken.  B.  (Maher)  v. 
Justices  of  Kilkenny        K.  B.,  5  N.  I.  J.  R.  113 

25. Respective  rights  of  county  surveyor 

and  contractor  to  take  materials — Befusal  of 
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Justices  to  grant  order  to  enter  land — Subsequent 
application — Bes  judicata — Orand  Jury  Act,  1836 
(6  cfc  7  Wm.  IV.,  c.  116),  s.  162.]  The  provi- 
sions of  section  162  of  the  Grand  Jury  Act,  1836, 
empowering  a  county  surveyor  and  a  contractor 
to  take  road  materials  out  of  lands,  are  to  be 
construed  reddendo  singula  singulis,  and  not 
as  conferring  concurrent  rights  on  the  county 
surveyor  and  contractor.  Where  there  is  a  sub- 
sisting contract  for  the  repair  of  a  road,  the 
county  surveyor  is  not  entitled  to  an  order  to 
enter  the  lands  to  take  road  materials  save  in  ex 
ceptional  circumstances,  e.g., -where  such  contract 
has  not  been  duly  performed,  or  in  case  of  sudden 
damage.  B.  {fiaher)  v.  Justices  of  Kilkenny 
(5  N.  I.  J.  R.  113)  applied  and  followed.  Per 
Gibson,  J.  ;  A  refusal  by  Justices  to  grant  an 
application  by  a  road  contractor  for  an  order  to 
enter  land  for  the  purpose  of  taking  road 
materials,  is  not  a  bar  to  a  subsequent  applica- 
tion for  such  order  by  the  contractor  relying  on 
fresh  evidence  or  grounds.  B.  {Burkitt)  v. 
Justices  of  Fermanagh 

K.  B.,  [1912]  2  I.  R.  283  ;  46  I.  L.  T.  R.  31 

26. Material  taken  by  county  surveyor — 

Bight  of  owner  to  sue  for  value — Orand  Jury  Act, 
1836  (6*7  Wm.  IV.,  c.  116),  s.  162— Local 
Government  {Adaptation  of  Irish  Enactments) 
Order,  1899,  Sch.]  The  owner  of  lands  cannot 
maintain  an  action  to  recover  the  value  of  stones 
or  other  materials  taken  out  of  the  lands  by  a 
county  surveyor  or  contractor  for  the  repair  of 
roads,  &o.,  under  the  provisions  of  section  162 
of  the  Grand  Jury  Act,  1836,  as  adapted  by  the 
Local  Government  (Adaptation  of  Irish  Enact- 
ments) Order,  1899.  Britton  v.  Tipperary  County 
Council  K.  B.,  [1913]  2  I.  R.  468  ; 

47  I.  L.  T.  R.  270 

27. Materials — Order    authorising    road 

authority  to  enter  on  lands  not  in  occupation  of 
person  from  whose  lands  the  road  materials  are 
to  be  taken — Orand  Jury  {Ireland)  Act,  1836 
(6*7  Wm.  IV.,  c.  116),  «.  162.]  Justices  have 
no  jurisdiction  under  section  162  of  the  Grand 
Jury  (Ireland)  Act,  1836,  to  make  an  order 
authorising  a  road  authority  to  enter  on  the 
lauds  of  A.  for  the  purpose  of  obtaining  road 
materials  from  a  quarry  on  the  lands  of  B., 
although  the  only  convenient  access  to  such 
quarry  from  the  public  road  is  through  the 
lands  of  A.  B.  (Horey)  v.  The  Justices  of 
King's  County 

K.  B.,  App.,  [1916]  2  I.  R.  573,  579  ; 
50 1.  L.  T.  R.  113 

28. Road  materials— Order  to  enter  land 

to  dig  for  road  materials — Orchard — "  Orcharding 
out " — Necessity  of  proof  by  applicant  that  land 
is  not  an  orchard— Certiorari — Conclusiveness  of 
decision  of  Justice  that  land  is  an  orchard — Grand 
Jury  {Ireland)  Act,  1836  (6*7  Wm.  IV.,  c.  116), 
s.  162.]  The  prosecutor,  a  road  contractor, 
applied  to  a  magistrate  at  Petty  Sessions  for  an 
order  under  section  162  of  the  Grand  Jury 
(Ireland)  Act,  1836,  to  enter  a  field  in  the 
occupation  of  D.,  and  dig  for  and  carry  away 
road  materials.     He  gave  evidence  that  these 
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materials  could  not  conveniently  be  procured 
elsewhere.  D.  gave  evidence  to  show  that  the 
field  was  an  orchard,  fruit-trees  having  been 
planted  on  it  by  him  some  time  before  the 
application,  admittedly  with  the  object  of  pre- 
venting an  order  to  enter  being  made.  The 
magistrate  held  on  the  evidence  that  the  field 
was  an  orchard,  and  made  an  order,  "  Applica- 
tion refused,  without  costs."  The  prosecutor 
applied  for  a  writ  of  certiorari  to  quash  this  order 
on  the  ground  that  the  field  was  not  an  orchard, 
and  that  D.,  in  planting  portion  of  the  field, 
did  not  bona  fide  intend  to  create  an  orchard : — 
Held,  by  the  King's  Bench  Division  (Cherry, 
L.C.J.,  and  Madden,  J.),  that  the  certiorari 
should  be  refused.  Per  Cherry,  L.C.J.,  on  the 
ground  that  certiorari  did  not  lie  to  quash  an 
order  of  dismissal  by  Justices.  Per  Madden,  J., 
on  the  ground  that  the  magistrate  had  rightly 
decided  that  the  field  was  an  orchard.  Held,  by 
the  Court  of  Appeal,  affirming  the  order  of  the 
King's  Bench  Division,  that  the  certiorari  should 
be  refused,  on  the  ground  that  the  magistrate 
having  heard  the  evidence  and  determined  the 
question  of  fact  that  the  field  was  an  orchard, 
there  was  no  jurisdiction  to  review  his  deter- 
mination. B.  V.  Dayman  (7  E.  &  B.  672) 
applied  and  followed.  To  justify  the  making 
of  an  order  to  enter  land  under  section  162  of 
the  Grand  Jury  (Ireland)  Act,  1836,  the  applicant 
must  satisfy  the  Justices  that  the  laud  does  not 
come  within  the  class  excepted  by  the  section- — 
viz.,  a  deer-park,  bleach-green,  orchard,  &c.  E. 
{Murphy)  v.  Justices  of  Wexford  ([1894]  2  I.  R. 
81)  approved  of.  R.  (Darcy)  v.  The  Justices  o/ 
County  Carlow 

K.  6.,  App.,  [1916]  2  I.  R.  313,  320 

29. Material — Summons  for  authority  to 

take  gravel — Order  of  Justices  issued  to  contractor 
authorised  talcing  gravel,  stones,  sand,  or  other 
maierials — Order  in  order  book  authorised  taking 
gravel  alone — Area  to  be  worked  not  specified — 
Substantial  ground  for  certiorari  not  set  out  in 
conditional  order — Leave  to  amend — Grand  Jury 
Act,  s.  162.]  A  road  contractor  brought  a 
summons  for  authority  to  enter  upon  certain 
land  to  take  "  material,  to  wit,  gravel,"  for  the 
repair  of  the  road.  The  Justices  made  an  order, 
entered  in  the  order  book,  authorising  the  taking 
of  gravel.  The  order  specified  the  spot  where 
digging  was  to  commence,  but  not  the  area  to 
be  worked.  The  copy  of  the  order  issued  to  the 
contractor  authorised  the  taking  of  "  gravel, 
stones,  sand,  and  other  material."  At  the  time 
of  obtaining  the  conditional  order  for  certiorari 
the  prosecutor  did  not  know  of  the  discrepancy 
between  the  order  in  the  order  book  and  the 
copy  of  the  order  issued  to  the  contractor : — 
Held,  that  the  order  authorised  digging  at  any 
part  of  the  field,  and  was  therefore  bad  on  its 
face.  Where  such  an  important  fact  as  the 
difference  between  the  order  in  the  order  book 
and  the  copy  of  the  order  issued  to  the  con- 
tractor became  apparent  in  the  proceedings,  the 
Court  would,  if  necessary,  give  the  party  leave 
to  amend  the  conditional  order,  and  have  the 
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case  determined  on  that  point,  B.  (O'Beirnej 
V.  Justices  of  Westmeath 

K.  B.,  46  I.  L.  T.  R.  299 
[And  see  Nos;  44,  45,  48,  51] 

30. Negligence — Action    against    county 

council — Bridge  on  county  road — Negligence  in 
repairing — Misfeasance.]  Where  a  horse,  the 
property  of  the  plaintiff,  was  injured  by  reason 
of  the  defective  character  of  the  planking  used 
in  repairing  a  wooden  bridge  which  was  under 
the  control  of  the  defendants  as  a  highway 
authority: — Held,  that  the  defendants  were 
liable.in  an  action  for  damages  at  the  suit  of  the 
plaintiff.  Breen  v.  County  Tyrone  County  Council 
Clr.  Cas.,  Gibson,  J.,  42 1.  L.  T.  R.  250 

31. Negligence  —  Electric    explosion    in 

highway — Doctrine  of  res  ipsa  loquitur.']  The 
plaintiff  when  walking  in  the  public  highway 
passed  close  to  an  electric  lamp-post  beside 
which  there  was  a  chamber  sunk  into  the  street. 
As  the  plaintiff  was  passing  the  lamp  an  ex- 
plosion took  place  underground  which  caused 
the  metal  plate  to  open  and  a  flash  to  emanate. 
The  plaintiff  sustained  personal  injuries  and 
brought  action  for  damages  for  negligence 
against  the  defendants  : — Held,  that  the  fact  of 
the  explosion  having  happened  was  prima  facie 
evidence  of  negligence.  Farrell  v.  The  Limerick 
Corporation 

Cir.  Cas.,  Palles,  C.B.,  45  I.  L.  T.  R.  169 

32. Non-repair  —  Mandamus  —  Lapse  of 

time — Discretion  in  Court.]  On  an  applicatioa 
for  a  writ  of  mandamus  by  a  private  relator, 
through  whose  lands  an  alleged  public  road, 
ran,  to  compel  an  urban  district  council  to  put 
the  road  into  a  state  of  repair  : — Held  (without, 
deciding  whether  or  not  the  relator  had  sufficient 
locus  standi  to  make  the  application),  that  the 
Court  in  the  exercise  of  its  discretion  should 
refuse  the  apphcation  as  the  relator  had  been 
guilty  of  great  delay  before  coming  to  the  Court 
and  applying  for  the  writ.  R.  {BusKbrooke)  v. 
Urban  District  Council  of  Queenstown 

K.  B.,  3  N.  I.  J.  R.  315> 

33. Presentment  Sessions — No  tenders — 

District  surveyor  —  County  Dublin  Grand  Jury 
Act,  1844  (7*8  Vict.,  c.  106),  s.  87.]  The 
Justices  and  cesspayers  at  an  adjourned  Present- 
ment Sessions,  held  in  the  County  Dublin,  having 
passed  a  resolution  that  ' '  the  roads  in  the 
Barony  of  Newcastle  for  which  no  person  has 
tendered  to  do  the  work  shall  not  be  given  into 
the  hands  of  the  county  surveyor,"  and  having 
refused  in  gloho  the  applications  made  by  the 
county  surveyor,  imder  the  Coimty  Dublin 
Grand  Jury  Act,  1844  (7  &  8  Vict.,  u.  106),  s.  87, 
for  such  works,  the  Court  granted  a  mandamus 
to  compel  them  to  hold  an  adjourned  Present- 
ment Sessions,  and  to  consider  and  determine 
whether  the  works  should  be  given  to  the  county- 
surveyor.  B.  (Nash)  V.  The  Justices  and  Cess^ 
payers  for  the  Barony  of  Newcastle 

Q.  B.,  32  I.  L.  T.  R.  53 

34. "  Publicroad  "— "  Boreen"—6  &  7 

Vfm.  IV.,  V.  116,  ss.  50,  55.]  A  road  about 
8  feet  wide  and  1,230  yards  long,  leading  to  six. 
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louses  and  ending  in  a  field  or  cul-de-sac,  and 
not  made  originally  or  repaired  by  the  county  : — 
Held,  not  to  be  a  pubUo  road,  within  the  meaning 
of  the  Grand  Jury  Acts,  for  which  a  Grand  Jury 
presentment  can  be  made ;  there  being  no 
evidence  of  dedication  to  the  use  of  the  public 
In  re  Leitrim  Presentment 

Cir.  Cas.,  Andrews,  J.,  28  I.  L.  T.  R.  139 
35.  — — ■  "  Public  road  " — Evidence  of — Sur- 
charge—Ql  tfc  62  Vict.,  c.  37,  s.  82—7  cfc  8  Vict., 
c.  106,  s.  55.]  Where  there  is  no  evidence  of 
pubUc  user  or  of  any  presentment  having  ever 
been  made  in  respect  of  a  road,  and  where  there 
is  clear  evidence  of  non-user  in  modem  times, 
such  road  is  not  a"  public  road,"  for  the  expense 
of  repairing  and  maintaining  which  a  county 
■council  can  lawfully  provide  and  charge  upon 
the  rates  as  a  public  work.  The  onus  of  showing 
statutable  authority  for  payments  made  by  a 
public  body  lies  on  the  body  making  such  pay- 
ments.    R.  {O'Neill  and  others)  v.  Newell 

K.  B.,  [1911]  2  I.  R.  573 

36. Quarrying  and  taking  away  material 

by  road  contractor  from  lands  under  order  of 
Justices — Eight  of  occupier  of  lands  to  compensa- 
tion, and  the  mode  of  obtaining  it — Assessor  ap- 
pointed by  Justices — Refusal  to  act — Only  statu- 
tory right  and  remedy  available — Common  law 
right  and  remedy  gone — 6  <fc  7  Wm.  IV.,  c.  116, 
s.  162.]  Where  a  road  contractor  had  obtained 
an  order  of  the  Justices  to  enter  on  lands  and 
quarry  and  take  away  materials  for  the  mending 
of  roads  therefrom,  and  three  householders  had 
been  appointed  to  assess  the  damage  under  6  & 
7  Wm.  IV.,  0.  116,  8.  162,  but  the  householder 
appointed  by  the  Justices  refused  to  act,  and  the 
road  contractor  proceeded  to  quarry  and  take 
away  material  for  five  years,  when  the  occupier 
of  the  lands  sued  him  for  damages  for  trespass 
and  for  the  value  of  the  stones  : — Ildd,  that,  even 
if  the  Civil  Bill  was  amended  to  a  claim  for  sur- 
face damage,  the  plaintiff  could  not  suooed,  as 
only  the  statutory  right  and  remedy  remained — 
namely,  of  getting  the  damage  assessed  by  the 
householders.     Ca/plis  v.  Nolan 

Johnson,  J.,  39  I.  L.  T.  R.  256 

37, Raising  road — Nuisance — Liability.'] 

The  plaintiff  was  the  owner  of  a  farmhouse 
immediately  adjoining  a  high  road,  to  which  he 
had  access  on  the  level  from  the  front  of  his 
louse.  The  county  council,  under  the  powers 
of  section  56,  Adaptation  of  Irish  Enactments 
Order,  1899,  proceeded  to  raise  the  road  opposite 
the  plaintiff's  house  in  order  to  fill  a  hollow. 
The  plaintiff's  house  was  rendered  dark  and 
damp,  and  his  access  to  the  road  made  more 
inconvenient : — Held,  that  the  plaintiff  was 
■entitled  to  damages.  Rogers  v.  Roscommon 
■County  Council 

Cir.  Cas.,  Walker,  L.J.,  39  I.  L.  T.  R.  274 

38.  Repair — Contractors'  bonds — Cost  of 

■preparing — County  council  —  Rural  district 
■council.']  A  county  council  having  refused  to 
prepare  road  contractors'  bonds,  the  rural  dis- 
trict council  got  them  done  by  their  own  solicitor, 
paid  him  his  taxed  costs  therefor,  and  sued  the 
county  council  for  the  money  so  paid : — Hdd, 


LOCAL  GOVERNMENT— ROADS— coahJMtai. 
that  the  county  council  was  not  liable, '  Athhne 
No.   2   Rural  District  Council   v.   The  County 
Council  of  the  County  Roscommon 

Kenny,  J.,  1  N.  L  J.  R.  264 

39. Repair  —  Contractor   —   Trustee  — 

Fraud.]  Where  the  plaintiff  in  an  action  of 
ejectment  had  obtained  against  two  defendants 
judgment  for  possession  with  costs,  and  had 
obtained  an  order  for  a  receiver  by  way  of  equit- 
able execution  over  certain  sums  coming  to  one 
defendant  for  a  road  contract  with  a  county 
council,  to  meet  said  costs,  and  a  third  party 
moved  to  set  aside  the  order  on  the  ground  that 
the  said  defendant  was  in  the  matter  of  the  said 
road  contract  merely  a  trustee  for  her,  and  that 
she  alone  was  entitled  to  the  moneys  then  due  : — 
Held,  that  the  Court  could  not  listen  to  such  a 
contention,  which,  if  true,  would  disclose  a 
fraud  on  the  county  council,  and  that  the  motion 
must  be  dismissed  with  costs  against  the  appli- 
cant even  though  she  were  no  party  to  the 
original  action.  Keenan  v.  Cumming  and  others 
K.  B.,  1  N.  I.  J.  R.  171 

40. Repair — Default   on  part   of  county 

and  district  council-— Person  aggrieved — Man- 
damus— Demand  and  refusal]  Where  a  rate- 
payer was  aggrieved  at  the  state  of  repair  of  a 
public  road  in  a  rural  district,  and  applied  for  a 
conditional  order  for  a  writ  of  mandamus  com- 
manding them  to  cause  to  be  repaired  the  public 
road  in  question,  and  to  take  all  necessary  steps 
for  that  purpose  : — Held,  that  before  the  Court 
will  grant  mandamus  there  must  be  satisfactory 
evidence  to  show  that  there  was  a  clear  and 
distinct  demand  on  the  part  of  the  person  making 
the  application,  and  an  equally  clear  and  distinct 
refusal  to  comply  therewith  by  the  person  or 
persons  against  whom  it  is  sought.  R. 
(M'Kean)  v.  County  Council  of  Tyrone 

K.  B.,  App.,  1  N.  I.  J.  R.  99,  114 

41.  Repair  of — Gas  pipes — Use  of  steam 

rollers — Statutable  rights — Injury  to  property  in 
the  exercise  of  such  rights.]  The  plaiutifis,  a  gas 
company,  laid  down  pipes  under  the  surface  of 
certain  roads,  as  they  were  entitled  by  statute 
to  do,  in  order  to  supply  gas  for  public  and 
private  purposes.  The  defendants  were  charged 
by  statute  with  the  duty  of  maintaining  the 
roads  in  the  county,  and  were  for  that  purpose 
authorised  to  purchase  or  hire  steam  rollers. 
The  defendants  used  steam  rollers  for  the  repair 
of  the  roads,  but  the  rollers  were  so  heavy  as  to 
frequently  injure  the  plaintiffs'  pipes,  though 
they  were  laid  at  a  depth  sufficient  to  be  safe 
from  injury  by  the  ordinary  traffic  and  ordinary 
mode  of  repair  if  such  rollers  had  not  been 
used : — Held,  that  the  plaintiffs  were  entitled 
to  an  injunction  to  restrain  the  defendants  from 
using  steam  rollers  in  such  a  way  as  to  injure  the 
pipes  of  the  plaintiffs  then  properly  laid  under 
the  roads,  regard  being  had  to  what,  at  the  time 
of  the  laying  of  the  pipes,  was  the  ordinary 
traffic  and  reasonable  means  of  repairing  the 
roads.  Alliance  and  Dublin  Consumer^  Oas  Go. 
V.  Dublin  County  Council 

M.  R.,  [1901]  1  I.  R,  492  ; 
App.,  [1909]  1  I.  R.  507  ;  35  I.  L.  T.  R.  17 
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42. Repaii — Liability  ot  county  council — 

Evidence  of  road  being  maintainable  by  county — 
Presentment  for  repairs  by  Qrand  Jury — Besolu- 
tion  for  repair  by  county  council — Expenditure  on 
roads — Authorised  limits  exceeded — Mandamus — 
Demand  and  refusal — Local  Oovernment  {Ireland) 
Act,  1898  (61  <fc  62  Vict,  e.  37),  ss.  4,  27,  82.] 
The  fact  that  a  Grand  Jury  passed  a  presentment 
for  the  repair  of  a  road,  or  that  the  county  council 
passed  a  resolution  for,  and  expended  money  on, 
such  repair,  is  not  conclusive  evidence  that  the 
road  is  a  public  road  maintainable  by  the  coimty. 
A  mandamus  will  not  be  granted  directing  a 
county  council  to  expend  money  on  the  repair  of 
a  road  where  the  effect  would  be  to  compel  the 
expenditure  on  roads  of  a  sum  in  excess  of  that 
permitted  by  section  27  of  the  Local  Govern- 
ment (Ireland)  Act,  1898.  An  application  had 
been  made  on  behalf  of  H,  to  a  rural  district 
council  to  repair,  and  keep  in  repair,  a  road,  and 
to  build  a  wall  to  protect  it  from  the  sea.  H. 
subsequently  obtained  a  conditional  order  for  a 
mandamus,  directing  the  county  council  and  the 
rural  district  council  to  put  the  road  in  repair,  the 
claim  to  have  the  wall  built  being  abandoned : — ■ 
Held,  that  there  had  not  been  such  a  demand  and 
refusal  as  would  intitle  H.  to  the  mandamus 
sought  for.  Held  also,  that  the  mandamus 
sought  against  the  county  council  should  be 
refused  on  the  ground  that  no  proposal  had  been 
submitted,  or  application  made,  to  them.  R. 
(Hewson)  v.  Wicldow  County  Council  and  Rath- 
down  No,  2  Rural  District  Council 

K.  B.,  [1908]  2  I.  R.  101 
43. Repair  of — Local  government- — Lia- 
bility of  county  council — Refusal  to  keep  in  repair 
— Remedy,  indictment  or  mandamus — Local 
Oovernment  {Ireland)  Act,  1898  (61  tfc  62  Vict., 
c.  37),  ss.  81,  82.]  A  county  council  made  a  con- 
tract with  a  road  contractor  to  maintain  a  road 
for  five  years.  During  the  period,  the  road  con- 
tractor became  incapable  of  work,  and,  as  the 
work  was  not  performed  satisfactorily,  certain 
sums  were  retained  by  the  county  surveyor  from 
time  to  time  out  of  the  amount  payable.  A  new 
contract  was  made  with  another  contractor  to 
put  the  road  in  a  proper  state  of  repair  within  one 
month,  and  to  keep  it  in  good  order.  But  before 
this  the  road  had  fallen  into  a  very  bad  state, 
having  been  totally  neglected,  and  the  amount 
provided  by  the  new  contract  was  wholly  insuffi- 
cient to  remedy  this.  A  ratepayer,  whose  lands 
adjoined  the  road,  complained  on  several  occa- 
sions of  its  condition,  and  demanded  from  the 
county  and  district  councils  that  they  should  put 
it  into,  and  maintain  it  in,  proper  repair.  This 
demand  not  having  been  complied  with,  he 
applied  to  the  King's  Bench  for  a  writ  of  manda- 
mus, to  command  the  district  and  coimty  council 
to  put  the  road  in  proper  repair  : — Held,  by  the 
Court  of  Appeal  (affirming  the  decision  of  the 
Kin^  Bench  Division),  (1)  that  the  duty  was 
imposed  by  section  82  of  the  Local  Government 
Act,  1898,  on  the  districts  and  county  council  to 
maintain  the  roads  in  proper  repair  ;  (2),  that 
that  duty  was  not  discharged  to  the  ratepayers 
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by  entering  into  a  contract  to  repair  and  keep  io 
repair,  but  that  they  were  bound  to  see  the  work 
done ;  (3)  that  the  action  of  the  district  and 
county  councils  amounted  to  a  refusal  on  their 
part  to  perform  their  duty ;  (4)  that  mandamus 
was  the  appropriate  remedy.  R.  (Westropp)  v. 
County  Council  of  Clare  and  Scariff  Rural  District 
Council  K.  B.,  App.,  [1904]  2 1.  R.  569, 579  ; 
38  I.  L.  T.  R.  178,  233 

44. Rlgbt  of  contractor  to  take  stones 

from  quarry — Compensation — Surface  damage — 
Occupier — Value  of  stones — Owner — Qrand  Jury 
Act  (6*7  Wm.  IV.,  c.  116),  s.  161.]  Section 
162  of  the  Grand  Jury  Act  provides  alone  for 
compensation  to  the  occupier  for  surface 
damage ;  and  the  owner  cannot  maintain  an 
action  for  the  value  of  the  stones  removed. 
Smith  V.  M'  Ildowney{20  T.  L.  T.  R.  12)  dissented 
from.     La  Touche  v.  Coady 

Cir.  Cas.,  Murphy,  J.,  35  I.  L.  T.  R.  44 
[Aid  see  ante.  No;  23.] 

45. Road  contractor  with  county  council 

— Justices'  order  to  enter  quarry — Service  of  order 
on  owner  of  quarry  unnecessary — Local  Govern- 
ment {Ireland)  Act,  1898 — Adaptation  of  Enact- 
ments Order,  1899 — S.  162  of  the  Grand  Jury  Act.} 
Where  a  road  contractor  under  the  county 
council  obtains  an  order  from  the  Justices,^ 
entitling  him  to  enter  convenient  lands  and 
quarry  thereon  : — Held,  that  he  was  not  bound 
to  serve  a  copy  of  the  order  on  the  owner  of  the 
lands  against  whom  he  had  obtained  it,  but  that 
he  could  not  refuse  a  reasonable  request  for  an 
inspection  of  the  order  prior  to  his  entry  on  the 
lands.     Stewart  v.  Anderson 

M.  R.,  35  L  L.  T.  R.  234 

46. Road  formerly  vested  in  the  Com- 
missioners of  Inland  Navigation  up  to  the  passing 
of  the  11  &  12  Geo.  III.  {Ireland),  c.  31.]  That 
Act  constituted  the  Grand  Canal  Co.,  and  trans- 
ferred the  property  in  said  road  to  the  said  Co.  ; 
said  road  never  was  the  subject  of  a  grand  jury 
presentment.  The  Grand  Canal  Co.  levied  tolls 
from  the  public  using  the  road : — Held,  by 
O'Brien  and  Hayes,  JJ.  {dissentiente  Lefroy,  C.  J.) 
that  since  the  passing  of  the  Rathmines  Improve- 
ment Act  incorporating  the  Towns  Improvement 
Act  the  liability  to  repair  this  road  lay  upon  the 
Rathmines  Commissioners.  Held  al^o,  by 
O'Brien  and  Hayes,  JJ.  (dubitante  Lefroy,  C. J., 
dissentiente  Fitzgerald,  J.),  that  the  proper 
remedy  to  compel  repair  was  by  mandamus. 
Rt  V.  Rathmines  Commissioners 

q.B.,[1864]16I.C.L.  R.532: 

47.  Streets — Flagging — Liability  of  front- 
ager—Public  Health  {Ireland)  Act,  1878  (41  tt:  42 
Vict,  c.  52),  s.  28.]  The  defendant  was  sued 
under  section  28  of  the  Public  Health  (Ireland)' 
Act,  1878,  for  the  payment  of  expenses  incurred 
by  the  urban  district  council  in  flagging  a  foot- 
path of  a  road  opposite  which  he  had,  in  1895, 
built  new  houses.  The  road  was  up  to  1882  in 
charge  of  the  Grand  Jury.  From  1 882  onwards 
the  road  was  in  charge  of  the  Urban  District 
Council  of  Lurgan,  who  had  lit,  sewered,  and 
kerbed  it : — Held,  that  the  road  was  in  charge 
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of  the  urban  district  council  for  the  purpose  of 
flagging  -within  the  meaning  of  section  28  of  the 
Public  Health  (Ireland)  Act,  1878,  and  that  the 
defendant  was  not  liable.  Lurgan  Urban  Dis- 
trict Council  V.  Malcolm 

K.  B.,35  I.  L.  T.  R.  224 ;  2  N.  I.  J.  R.  14 

48. Sand   and   gravel— Pomt  of  lavH- 

Case  stated.]  The  Justices  have  no  juiisdic- 
tion  to  state  a  case  on  the  application  of  the 
complainant  on  a  summons  under  the  Grand 
Jury  Act,  1836  (as  adapted)  for  an  order  en- 
titling the  complainant  to  enter  the  respon- 
dent's lands,  and  take  and  carry  away  stones 
and  gravel  for  the  repair  of  a  pubUo  road. 
Oollen  V.  Lord  Howth  K.  B..  3  N.  I.  J.  R.  350 
49. Surface  water — ^Diain — Duty  of  ad- 
joining occupier  to  scour — Water  flowing  from 
highway — Discharge  on  adjoining  lands — Absence 
of  a  channel  at  outlet  of  drain — Prolonged  user — 
Presumption  of  legal  origin — 6  db  7  Wm.  IV., 
c.  116,  3.  162—14  &  15  Vict,  c.  92,  s.  9.]  The 
defendant  was  the  occupier  of  lands  adjoining 
a  highway,  and  separated  therefrom  by  a  bank 
three  feet  in  width.  A  drain,  or  eye,  which  had 
been  in  existence  for  twenty-nine  years,  and  by 
means  of  which  surface  water  from  the  highway 
was  discharged  on  to  the  defendant's  lands, 
passed  through  the  bank.  There  was  no  evidence 
as  to  the  origin  of  the  drain,  nor  was  there  any 
defined  channel  on  the  defendant's  lands  into 
which  the  water  so  discharged  could  flow,  nor  any 
evidence  that  there  had  ever  been  such  a  channel. 
The  defendant  was  prosecuted  under  14  &  15 
Vict.,  c.  92,  s.  9,  for  neglecting  to  scour  the  drain 
in  question  when  required  to  do  so  by  the  road 
authority : — Held,  that  the  Court  ought  to 
presume  a  legal  origin  for  the  drain,  and  that 
the  defendant  was  therefore  bound  to  scour  it. 
Attorney-General  v.  Copeland  ([1902]  1  K.  B.  690) 
applied.  King's  County  County  Council  and 
O'Sullivan  v.  Kennedy 

[1910]  2  I.  R.  544  ;  44  I.  L.  T.  R.  146 

50.  Tenders  —  Sejection  —  Transfer     of 

maintenance  to  county  surveyor — Procedure  of 
Councils  Order,  1899,  Clauses  16,  17,  18,  19,  22, 
24.]  A  mandamus  lies  to  enforce  performance 
of  a  duty  which  has  not  been  performed ;  it 
does  not  lie  to  enforce  the  performance  of  a 
duty  which  has  been  performed,  but  in  a  wrong 
way  L.  duly  tendered  for  the  maintenance 
of  a  road ;  his  was  the  only  tender.  The 
county  council  rejected  his  tender,  and  handed 
over  the  maintenance  of  the  road  to  the  county 
surveyor  for  12  months,  considering  that  the 
price  tendered  by  L.  was  excessive.  £.,  who  was 
not  proved  to  be  a  ratepayer,  apphed  for  a 
mandamus  to  compel  the  county  council  to 
consider  his  tender : — Held,  that  even  it  it  were 
proved  that  L.  was  a  ratepayer,  still  he  really 
sought  the  mandamus  not  as  such,  but  as  a 
tendering  contractor,  and  that  under  the  cir- 
cumstances the  mandamus  should  not  be 
granted.  Quaere,  whether  the  order  of  transfer 
of  the  road  to  the  county  surveyor  was  void 
and  money  paid  under  it  illegal.  R.  (Lynam) 
V.  Cork  County  Council 

K.  B.,  35  I.  L.  T.  R.  167  ;  1  N.  I.  J.  R.  220 


LOCAL  GOVERNMENT— ROADS— co»<i»«cd. 

51. Urban  district  Council — Bight  to  take 

gravel,  dhc. — Transfer  of  powers — Justices'  order — 
Grand  Jury  Act,  1836  (6  <fc  7  Wm.  IV.,  c.  116), 
s.  162 — Application  of  Enactments  Order,  1899.] 
Section  162  of  the  Grand  Jury  Act,  1836,  as 
adapted  by  the  Local  Government  (Adaptation 
of  Irish  Enactments)  Order,  1899,  runs  as 
follows  ; — "  Every  county  surveyor  and  every 
contractor  for  any  work  to  be  executed  in 
pursuance  of  a  resolution  of  a  county  council, 
shall  have  power  and  authority  to  dig  for,  raise 
and  carry  away,  in  or  out  of  any  lands,  .  .  t 
any  gravel,  stones  sand,  or  other  materials," 
&c.,  and  the  section  afterwards  provides  that  it 
shall  not  be  lawful  for  any  such  contractor  or 
surveyor  to  enter  any  such  land  for  any  such 
purpose  against  the  wiU  of  the  occupiers  thereof 
without  the  previous  order  of  a  Justice  of  the 
Peace  : — Held,  that,  notwithstanding  the  omis- 
sion of  the  words  "  urban  district  council "  from 
the  section,  as  adapted,  the  powers  exercisable 
under  the  section  by  the  county  surveyor  and 
contractor,  under  the  Grand  Jury  system,  are 
transferred  to  urban  district  councils  under- 
taking the  maintenance  of  the  roads  in  their 
districts.  Held  also,  that,  notwithstanding  the 
specific  reference  in  the  section,  as  adapted,  to 
county  surveyor  and  contractor,  such  powers  are 
exerciseable  by  urban  district  councils  in  their 
corporate  capacities.  Held  also,  that  an  order 
under  the  foregoing  section,  hmited  "  during  the 
period  of  three  years,  should  they  (the  urban 
district  council)  so  long  continue  as  aforesaid,  or 
for  such  portion  of  said  period  as  they  shall  so 
continue  " — being  a  reference  to  the  period  for 
which  the  district  council  had  undertaken  to  keep 
the  roads  in  repair — is  not  bad  for  indefiniteness. 
B.  (Brady)  v.  Justices  of  County  Cavan 

K.  B.,  [1907]  2  I.  R.  389  ;  41  I.  L.  T.  R.  75 
And  see  Highway. 

toamage  —  Traction  engine  —  Nuisance — 

Special  damage — Kight  to  sue — County 
council — ^Bural  district  council 
K.  B.,  [1910]  2  I.  R.  644 ;  [1913]  2  I.  R.  250; 

45  I.  L.  T.  R.  155,  275,  276,  note 

See  Highway.    2. 

Road    contractor — ^Right    of    action    for 

injury  to  road        37  I.  L.  T.  R.  114 ; 
3  N.  I.  J.  R.  224 
See  Negligence.    40. 

LOCAL     GOVERNMENT    —   SANITARY 
AUTHORITY. 

Water  Su^jiy— Supply  and  sale  of  water  to 
persons  in  adjoining  districts — Injunction — Con- 
sent— Acquiescence — Infringement  of  statutory 
right — No  special  damage — Bight  of  action  of 
party  aggrieved — Injunction  which  would  prevent 
supply  of  water  to  troops — Public  Health  [Ireland) 
Act,  1878  (41  <fc  42  Vict,  c.  52),  ss.  61, 11— Public 
Health  {Ireland)  Act,  1896  (59  *  60  Vict.,  c.  55), 
s.  2.]  By  section  61  of  the  Public  Health  (Ire- 
land) Act,  1878,  an  urban  or  rural  sanitary 
authority  may  provide  its  district  with  a  supply 
of  water  for  public  purposes,  and  for  such  pur- 
poses may  construct  and  maintain  waterworks. 
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LOCAL     GOVERNMENT  —  SANITARY 

AVTRORITY— continued. 
and  may  contract  with  any  person  for  a  supply  of 
■water.  By  section  2  of  the  Public  Health  (Ire- 
land) Act,  1896,  any  sanitary  authority  may, 
with  the  consent  of  the  sanitary  authority  of  any 
adjoining  district,  supply  and  sell  water  to  any 
person  in  an  adjoining  district.  The  defendants, 
an  urban  sanitary  authority,  had  constructed 
waterworks  for  the  supply  of  their  district,  and  in 
the  yearl907  they  entered  into  a  contract  with  the 
Secretary  for  War  for  the  supply  of  water  to 
military  barracks  in  an  adjoining  district  of  which 
the  plaintiffs  were  the  rural  sanitary  authority. 
No  formal  consent,  under  seal,  to  this  had  been 
given  by  the  plaintiffs,  but  they  had  full  notice  of 
the  defendants'  intention  to  supply  the  water  to 
the  barracks,  and  acquiesced  in  its  being  suppUed, 
on  the  faith  of  which  acquiescence  the  defendant 
incurred  expenditure.  The  plaintiffs  now 
brought  an  action  claiming  an  injunction  to 
restraint  the  defendants  from  supplying  water 
to  persons  within  the  plaintiffs'  district  without 
the  consent  of  the  plaintiffs.  Held,  that  the 
effect  of  the  Public  Health  (Ireland)  Acts,  1878 
and  1896,  is  to  give  to  each  sanitary  authority  a 
monopoly  in  the  supply  of  water  to  its  own  dis- 
trict, and  that  the  violation  of  this  monopoly  by 
another  sanitary  authority  is  actionable  without 
proof  of  special  damage.  But  held,  that  in  the 
present  case  there  was  acquiescence  by  the 
plaintiffs  amounting  to  consent,  and  that,  there- 
fore, the  action  was  not  sustainable.  Held  also, 
that  even  if  the  action  had  not  been  unsustain- 
able on  this  ground,  the  Court  would  not,  under 
present  circumstances,  grant  an  injunction  which 
would  have  the  effect  of  depriving  His  Majesty's 
troops  of  a  good  and  wholesome  supply  of  water. 
Birr  {No.  1)  Sural  District  Council  v.  Birr  Urban 
District  Council  M.  R.,  [1915]  1  I.  R.  413 

LOCAL  GOVERNMENT— TOWN. 

"  Owner  " — Dangerous  premises.']  A  mort- 
gagee of  premises  in  a  town  who  is  not  actually 
in  possession  of  the  premises,  but  who  receives 
the  rents  from  an  agent  who  had  been  appointed 
by  the  mortgagor,  is  not  an  owner  within  the 
meaning  of  s.  47  of  the  Towns  Improvement 
Clauses  Act,  1847,  and  of  s.  39  of  the  Towns 
Improvement  (Ireland)  Act,  1854.  Gaskin  v. 
PringU  K.  B.,  2  N.  I.  J.  R.  2 

LOCAL  GOVERNMENT— TOWN  COMMIS- 
SIONERS. 
As  custodians  of  cattle  market,  receiving 
tolls — Dangerous  structure — Negligence.']  The  de- 
fendants were  the  custodians  of  a  cattle  market 
and  charged  certain  lots  for  the  use  of  this 
marleb.  Persons  wanting  to  dispose  of  cattle 
were  bound  to  bring  them  to  this  market.  The 
plaintiff  brought  cattle  to  the  market,  one  of 
which  jumped  on  a  platform  with  rollers  erected 
by  the  defendants  in  the  market  for  weighing 
pork.  The  cow  got  entangled  in  the  rollers  and 
broke  her  legs.  The  platform  and  rollers  were 
open  at  two  ends: — Held,  that  the  defendants 
were  bound  to  keep  the  market  in  a  safe  con- 
dition and  were  liable  for  the  loss  sustained  by 
the  plaintiff.  Collins  v.  Nevjry  Town  Commis- 
sioners Co.  Ct.,  28.  I  L.  T.  R.  132 


LOCAL  GOVERNMENT— WATER   SUPPLY. 

1.  Procedure.!    A  determination  of  the 

Local  Government  Board  under  s.  72  of  the  Pub- 
lic Health  (Ireland)  Act,  1878,  is  a  condition  pre- 
cedent to  service  of  notice  to  the  owner  under 
that  section.    Corporation  of  Limerick  v.  Naek 

App.,  2  N.  I.  J.  R.  203 

2.  Supply  of  water.]    The  provision  in 

s.  50  of  the  Waterworks  Clauses  Act,  1847,  as 
to  a  half-inch  pipe,  relates  only  to  pipes  to  be 
laid  by  the  inhabitants,  and  is  not  intended  to 
limit  the  supply  of  water  at  all.  There  is  no 
inconsistency  between  s.  50  of  the  Act  of  1847 
ands.  43  of  the  Dubhn  Waterworks  Act  of  1861, 
but  if  there  were,  s.  43,  which  places  on  the 
Dublin  Corporation  an  obligation  to  give  a 
sufficient  supply  for  the  domestic  use  of  all  the 
inhabitants,  would  prevail.  I^rd  Mayor,  <fcc., 
Dublin,  V.  Guardians  of  South  Dublin  Union, 

App.,  2  N.  I  J.  R.  233 ;  1  N.  I.  J.  R.  54 

LOCAL  GOVERNMENT. 

Acquisition  of    land    by  county  council 

otherwise  than  by  agreement 
34  I.  L.  T.  R.  218  ;  1  N.  I.  J.  R.  79 
See    Lands    Clauses    Acts — Compulsory 
Powers.    5. 

Alteration  of  dispensary  district — Sealed 

order  [1909]  2  I.  R.  354,  369  ; 

42  I.  L.  T.  R.  282  ;  43  I.  L.  T.  144 
See  Dispensary  District.    2. 

Auditor  40  I.  L.  T,  R.  241 

See  Local  Government — ^Auditor.    1 

■  Auditor — Certiorari — Security  for  costs 

[1910]  2  I.  R.  187,  190  ; 
44  I.  L.  T.  R.  77 
See  Practice^ — Security  for  Costs.    13. 

By-law  —  Urban    district    council  —  Un- 

reasonableness— Public     Health     Act, 
1890  [1904]  2  I.  R.  518  ; 

38  I.  L.  T.  R.  86 ;  4  N.  I.  J.  R.  93 
See  Public  Health  Acts.    4. 

Central    Pension    Authority  —  Appeal — 

Jurisdiction 
[19101  2  I.  R.  440,  447  ;  44  I.  L.  T.  R.  7 
See  Old  Age  Pension.    5. 

Chairman  of  district  council — ^Expiration 

of  office — Qualification  as  a  Justice 
[1903]  2  I.  R.  101  ;  36  I.  L.  T.  R.  223  ; 
3  N.  I.  J.  R.  1 
See  Justices — Disqualification.    19. 

Compulsory  acquisition  of  lands 

[1915]  2  I.  R.  36, 45 
See    Lands    Clauses    Acts — Compulsory 
Powers.    3. 
— —  Compulsory    purchase  —  Jurisdiction    of 
auditor — Amount  of  compensation 

[1904]  2  I.  R.  15 
See  Housing  of  the  Working  Classes  Act, 
1890.     1. 

Contract  of  service — Belation  of  master 

and  servant — Employee  of  Board  of 
Guardians  appointed  subject  to  ap- 
proval of  Local  Government  Board — 
Accident — Workmen's  Compensation 
Act,  1906 

[1914]  2 1.  R.  233  ;  48 1.  L.  T.  R.  110 
See  Workmen's  Compensation.    58. 
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Contributory     place  —  Water     supply  — 

Powers  of  Local  GoTerament  Board 
[1904]  2 1.  R.  270, 283  ;  38 1.  L.  T.  R.  33  ; 
4  N.  L  J.  R.  62 
See  Local  Government — Contribution.    3. 

-  CJounty  council  —  Baronial  guarantee — 

Rating  [1908]  2  I.  R.  160  ; 

42  I.  L.  T.  R.  3 
See  Baronial  Guarantee.    1. 

— — •  County      council  — ■  Compensation      for 
criminal  injury — ^Financial  year — Esti- 
mates [1908]  2  I.  R.  176  ; 
42  L  L.  T.  R.  40,  235 
<See  Malicious  Injury.    27,  82. 

County  council — Contract  of  service 

[1914]  2  I.  R.  110,  120,  note ; 
47  I.  L.  T.  R.  238 
See  National  Insurance.  3,  4. 

■ County  council  —  Contractor  —  B«pair  of 

road— Orchard  [1908]  2  I.  R.  285 

See  Local  Government— Roads.    18. 

County  council — ^Member  of  urban   dis- 

trict   council   in    county    contracting 
with — Whether  for  a  public  work 
[1904]  2  I.  R.  529  ;  38  I.  L.  T.  R.  99 
See  Local  Government — Disqualification. 
10. 

Coimty  council — Parliamentary  grants — 

Deductions — Petition  of  right 

[1909]  2  I.  R.  199 
See  County  Council. 

County  council — Repair  of  guard  wall — 

Contractor — ^Negligence 

[1905]  2  I.  R.  415,  542  ; 
5  N.  I.  J.  R.  179,  280 
See  Negligence.    13. 

County  council — Rural  district  council — 

Repair  of  road — Evidence — Expendi- 
ture— Excess  of  limit 

[1908]  2  I.  R.  101 
See  Local  Government— Roads.    42. 
District  councillor  or  guardian — Disquali- 
fication by  absence — Penalty  for  acting 
while  so  disqualified       [1912]  2  I.  R.  1 
See  Local  Government — ^Disqualification. 

District  lunatic  asylum — Medical  officer — 

Committee  of  management 

[1909]  2  I.  R.  276,  284  ; 
42  I.  L.  T.  R.  233  ;  43  I.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

Division  of  district  into  wards — Certiorari 

[1902]  2  I.  R.  452  ;  35  I.  L.  T.  R.  241 
>See  Practice— Certiorari.    12. 

Dublin,    city    of  —  Arrears    of    rates  — 

Liability  of  occupier 
[1904]  2  I.  R.  596  ;  4  N.  I.  J.  R.  193 
See  Local  Government — Rates.    23. 

Election  petition — ^Alleged  prematureness 

—Waiver  [1909]  2  I.  R.  90, 103  ; 

43  I.  L.  T.  R.  5 
See  Election — Petition.    1. 

Election — Urban  district  council — Irregu- 
larities— Ballot  Act,  1872 

[1908]  2 1.  R.  433  ;  42  I.  L.  T.  R.  224 
'S'ee  Election  Petition.    2. 


LOCAL  GOVERNMENT— coraimuei., 

Fences — Raral    district    council  —  Land 

taken  for  labourer's  cottage — Liability 
to  repair  fence  [1913]  2  I.  R.  193  ; 

46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45 

Harbour  constable — Collection  of  tolls — 

Remuneration  [1906]  2  I.  R.  458 

See  Local  Government — OfiBcer.    9. 

Highway  —  Excessive   user  —  Action    by 

county  council  for  extraordinary  ex- 
penses of  repair — Service  out  of  juris- 
diction— Public  Roads  (Ireland)  Act, 
1911  [1913]  2  I.  R.  89,  96  ; 

47  I.  L.  T.  R.  34 
iSee  Practice — Service.    40. 

Highway — Injury  to,  by  traction-engine — 

Nuisance — Special  damage — Right   of 

county  council  or  rural  district  council 

to  sue  [1910]  2  I.  R.  644  ; 

[1913]  2  I.  R.  250  ; 

45  I.  L.  T.  R.  155,  275,  276  note 

iSee  Highway.    2. 

Improvement  scheme^ — -Order  of  County 

Court  confirming — Judicial  Act 
[1913]  2  I.  R.  241,  249  ;  46  I.  L.  T.  R.  63 
jSfee  Labourers  (Ireland)  Acts.    64. 
— ■ — •  Income  tax — Waterworks — Water  supplied 
by  rural  district  Council — Profit  made 
[1913] 2  I  R  44 
See  Revenue — Income  Tax     6. 

Labourers  Acts — Arbitration — ^Agreement 

as  to  price — Sanction  of  Local  Govern- 
ment Board  [1909]  21  R  379  ; 
43  I.  L.  T.  R.  79 
<See  Labourers  (Ireland)  Acts.    4. 

Labourers  (Ireland)  Acts — Cottage  let  to 

labourer  by  sanitary  authority — Agree- 
ment by  lessors  to  keep  in  repair — ■ 
Cottage  becoming  unfit  for  habi- 
tation —  Right  of  action  upon 
agreement  —  Cottier  tenancy  —  Sta- 
tutory remedy  to  withhold  rent 
not   exclusive   remedy 

[1914]  2  I.  R.  81 
See  Labourers  (Ireland)  Acts.    22. 

Limitation  of  time  for  payment  of  debt — 

61  &  62  Vict.,  0.  37,  s.  31  (7) 

[1908]  1  I.  R.  503 
See  Limitations,  Statute  of  —  Personal 
Action.    19. 

National     Insurance     Act — Exceptions — 

Employment  under  Local  Authority- 
County  council — Maintenance  of  roads 
by  direct  labour — Power  to  give  dis- 
ablement benefits  to  labourers — 
"  Officer  "  [1915]  1  I.  R.  79 

See  National  Insurance.    13. 

Old     Age    Pension    Committee — Invalid 

election  —  Quo    warranto  —  Power    of 

county  council  to  remove  member  of 

committee  [1913]  2  I.  R.  55  ; 

46  I.  L.  T.  R.  224,  277 

See  Old  Age  Pension.    2. 
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LOCAL  GOVERNMENT— coMimMed. 

Poor    rate — Principle    on    which    to    be 

struck — Right  of  ratepayers  to  inspect 
estimate  [1905]  2  I.  R.'154  ; 
38  I.  L.  T.  R.  207 
See  Local  Government — Rates.    25. 
Powers  of — Dairies,  Cowsheds  and  Milk- 
shops  Order,  1908      [1911]  2  I.  R.  56  ; 

45  I.  L.  T.  R.  12 
See  Public  Health  Acts.    9. 

Provisional  order  —  Compulsory  pur- 
chase of  water  rights  —  Sanitary 
Authority- — Injunction 

[1907]  1  I.  R.  494,  503  ; 
141 1.  L.  T.  R.  62, 151 
See  Public  Health  Acts.    47. 

Provisional  order — Costs- — ^Taxation 

[1906]  1  I.  R.  599  ;  40  I.  L.  T.  R.  161 
See  Solicitor— Bill  of  Costs.    67. 

Public  Health  Act — Unsound  meat 

[1908]  2  I.  R.  234  ;  41  I.  L.  T.  R.  227 
See  Public  Health  Acts.    15. 

Rates — Town     rate — Validity — Book     of 

assessment  not   made   up — Power  to 
amend  rate  notwithstanding  payment 
[1915]  2  I.  R.  14 
See  Local  Government — Rates.    34. 
— —  Repair  of  road — County  surveyor — ^Appli- 
cation to  enter  for  materials — ^Previous 
application  of  contractor  refused — Ses 
judicata  [1912]  2  I.  R.  283  ; 

46  I.  L.  T.  R.  31 
See  Local  Government — Roads.    25. 

Roads — Repair  of — Mandamus  to  county 

council  [1904]  2  L  R.  569,  579'; 

38  I.  L.  T.  R.  178,  233 
See  Local  Government — Roads.    43. 

Sealed  order — Expenses  incurred — -Water 

supply — Sewage  works 
[1905]  2  i.  R.  324,342  ;    [1906]  2  I.  R.  206  ; 
39 1.  L.  T.  R.  63, 273  ;  5  N.  I.  J.  R,  49, 99 
See   Local   Government  —  Contribution. 
4 

Tender — Resolution   of   county   council — 

Certiorari  [1905]  2  I.  R.  299 

See  Practice — Certiorari.    19. 

Town  clerk — Dismissal  for  misconduct — 

Compensation 

[1905]  2  I.  R.  167, 188  ;  4  N.  L  J.  R.  128 
See  Local  Government — Existing  Officer. 
16. 

Union  charges — Apportionment — ^Revalua- 

tion [1910]  2  I.  R.  534 

See  Revaluation. 

Urban  district  council — Election  of  chair- 

man— Equality  of  votes 
[1912]  2  I.  R.  440  ;  46 1.  L.  T.  R.  103, 165 
See  Local  Government — Election.    3. 

Urban    district     council  —  Transfer    of 

powers 
[1907]  2  I.  R.  389  ;  41  I.  L.  T.  R.  75 
See  Local  Government — Roads.    51. 

Vaccination — Station — Dispensary  district 

— Medical  officer — Report — Pees 
[1906]  2  I.  R.  333  ;  40  I.  L.  T.  R.  151  ; 
5  N.  I.  J.  R.  267 
See  Vaccination.    5. 


LOCAL  GOVERNMENT   ACT. 

Adjustment  of  rent 

[1900]  1  L  R.  255,  260  ;  34 1.  L.  T.  R.  81 
See  Poor  Rate — Adjustment  ol  Rent.     1. 

Existing  tenancy — Agreement  for   rever- 

sionary lease  made  before  "  appointed 
day  " — Landlord  to  pay  poor  rate 
[1901]  2  I.  R.  433  ;  35  I.  L.  T,  R.  77  ; 
1  N.  I.  J.  R.  110 
See  Landlord  and  Tenant — Lease.    34. 

LOCAL    GOVERNMENT    BOARD— Jurisdiction 
to  select  labourers  for  cottages  under 
Labourers  (Ireland)  Acts 
[1914]  2  I.  R.  15  ;  48  I.  L.  T.  R.  68 
<S^ee  Labourers  (Ireland)  Acts.    53. 

LOCAL  PENSION  COMMITTEE. 

Decision — Age — Certiorari 

[1910]  2  I.  R.  403 ;  44  I.  L.  T.  R.  93 
See  Old  Age  Pension.    3. 

Decision — Appeal 

[1910]  2  I.  R.  440,  447  ;  44  I.  L.  T.  R.  7 
See  Old  Age  Pension.    5. 

Paid    officer — Disqualification    for    being 

member  of  county  council 

[1915]  2  I.  R.  267 
See  Local  Government — Disqualification. 


LOCAL   REGISTRATION   OF   TITLE    ACT. 
See  Land  Registry. 

Application  by  guardians  who  had  acquired 

land  from  purchaser  (subject  to  annuity 
to  Land  Commission)  under  Land 
Purchase  Acts  for  sum  less  than  £20 
to  be  registered  as  owners  in  fee-simple 
[1898]  1 1.  R.  390 
See  Lands  Clauses  Acts-Compulsory 
Powers.    4. 

Application  for  registration  in  voluntary 

case — Objections    by  persons    in    pos- 
session allowed  49  I.  L.  T.  R.  206 
See  Land  Registry.    37. 

Compulsory  purchase — Labourers  Acts — 

Receipt — Sums  awarded  under  £60  each 
but  exceeding  £60  in  the  aggregate 
[19091 1 1.  R.  301  ;  43  I.  L.  T.  R.  215 
See  Labourers  (Ireland)  Acts.    54. 

Consent  by  grantor  to  redeem  under  Re- 

demption of  Rent  Act — "  Vendor  " — 
Section  24  29  I.  L.  T.  R.  99 
See  Land  Law  Acts — Redemption  ol  Rent 
(Ireland)  Act,  1891.    5. 
■  £5  freeholder — Claim  as  devisee  of  regis- 
tered owner — Proof  of  will 
[1909]  2  I.  R.  53  ;  43  I.  L.  T.  R.  95 
See  Parliament — Franchise.    107. 

Intestates    Estate  Act — Valuation  as  per- 

sonalty [1910]  1  I.  R.  363 

See  Intestates  Estate  Act,  1890.     1. 

Lands  purchased  under  Irish  Church  Act, 

1869  40  I.  L.  T.  R.  128 

See  Land  Purchase  Acts — Local  Registra- 
tion. 

Owner-in-fee — Graft 

[1908]  1  I.  R.  190,  201  ;  42  I.  L.  T.  R.  31 
See  Graft.    8. 
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LOCAL  REGISTRATION  OF  TITLE  ACT— cow. 

Power  to  rectify  register 

[1913]  1 1.  R.  31,  218 
-See  Will— Attestation.    2. 

Rectification    of    error — ^Injury    to    third 

party         [1912]  1  I.  R.  212,  115,  473  ; 
46  I.  L.  T.  R.  51,  248 
See.  Land  Registry.    29,  32. 

Registration  of     purchase  from  adminis- 

trator 31  I.  L.  T.  R.  175 

See  Executor — Powers.    2. 

Sale   of  registered  land   by  mortgagee — 

Costs  of  abortive  sale  and  title  prior 
to  registration  34  I.  L.  T.  R.  120 

See  Solicitor— Bin  of  Costs.    .163. 

Section  25 — Operation  of  conveyance,  but 

not  of  devise,  postponed  till  registra- 
tion-— Costs  of  registry  appeal  partly 
successful  [1894]  2  I.  R.  381 

See  Parliament — Franchise.    39. 
■ •  Unregistered  transferee — £5  freehold  fran- 
chise [1910]  2  I.  R.  17  ; 
44 1.  L.  T.  R.  27 
See  Parliament— Franchise.    33. 

LOCKE  KING'S  ACT. 

36  I.  L.  T.  R.  136 

Exoneration  of  mortgaged  estate 

33  I.  L.  T.  R.  70 
See  Will — Exoneration.    4. 

Effect   of  payment   of  mortgage   out   of 

personal  estate — Time  at  which  lien 
on  lands  is  created 

[1904]  1  L  R.  461  ;  38  I.  L.  T.  R.  181 
See  Priority.    2. 

LOCOMOTIVE. 

Excessive   weight — Injury   to   highway — 

Right   of   county   council   or    district 

coimoil  to  sue  [19101  2  I.  R.  644  ; 

[1913]  2  I.  R.  250  ; 

45  I.  L.  T.  R.  156,  275,  276.  note 

See  Highway.    2. 

Injury    to    highway — Action    by    county 

council  for  extraordinary  expenses  of 
repair — Service  out  of  jurisdiction — 
Public  Roads  (Ireland)  Act.  1911 

[1913]  2  I.  R.  89,  96  ;  47  I.  L.  T.  R.  34 

See  Practice— Service.    40. 

Special  damage — Default  in  maintenance 

of  road  —  Traction-engine  —  Extra- 
ordinary traffic  46  I.  L.  T.  R.  95 

See  Highway.    3. 
Traction-engine     [1900]  2  I.  R.  371,  383  ; 

34  I.  L.  T.  R.  99 
See  Highway.    6. 

LOCOMOTIVES   ACT— Traction-engine 

[1910]  2  L  R.  644  ;   [1913]  2  I.  R.  250 
45  I.  L.  T.  R.  156,  275,  276,  note 
See  Highway.    2. 

LOCUM  TENENS — Dispensary  officer— Vacation 

[1900]  2  I.  R.  547  ;  34  L  L.  T.  R.  124 

See  Local  Government — Medical  Officer. 

14. 


LODGER. 

Claim — Services  in  lieu  of  rent 

[1910]  2  I.  R.  1  ;  44  I.  L.  T.  R.  41 
See  Parliament — Franchise.    108. 

Declaration — Comparison  with  register 

2  N.  I.  J.  R.  9 
See  Parliament — Franchise.    109. 

Declaration — Omission  of  statement  as  to 

tenancy  2  N.  I.  J.  R.  9 

(See  Parliament — Franchise.    109. 

Dwellinghouse — Landlord   living   on   pre- 

mises— Inhabitant  occupier 

[1896]  2  I.  R.  497 
See  Parliament — Franchise.    77 

Joint  occupation  —  Declaration  as  to  rent 

35  I.  L.  T,  R.  213  ;  2  N.  I.  J.  R.  8 
See  Parliament — Franchise.    110. 

"  No  rent  by  agreement  " 

35  I.  L.  T.  R.  213  ;  2  N.  I.  J.  R.  8 
See  Parliament — Franchise.    110. 

•  Qualifying  period  47  I.  L.  T.  R.  182; 

See  Parliament — Franchise.    117. 

Qualifying  premises — Workshop 

49  I.  L.  T.  R.  178 
See  Parliament — ^Franchise.     118. 

■  Rent — Partial  board  included 

2  N.  I.  J.  R.  9' 
See  Parliament — Franchise.    109. 

Two  inhabitant  householders — Same  name- 

and  address — ^Our  objection 

2  N.  I.  J.  R.  T 
See  Parliament — Franchise.    115. 

LODGMENT  of  notice  ot  appeal — Time  for  in> 
CivU  Bill  decree  49  I.  L.  T.  R.  220 

See  County  Court — Practice.    38. 

LONG   VACATION— Exclusion   of— Motion   for 
final  judgment        [1903]  2  I.  R.  327  ; 

36  I.  L.  T.  R.  191  ;  3  N.  I.  J.  R.  & 
See  Practice — Judgment.    37. 

LORD  CHANCELLOR— Assignment  of  originat- 
ing summonses  in  minor  matters  to 

[1915]  1 1.  R.  380 
See  Infant — Guardian.    3. 


LORD  LIEUTENANT  OF  IRELAND. 

Crown. — Action  against.']  No  action  is  main- 
tainable against  a  Lord  Lieutenant  of  Ireland 
in  an  Irish  Court,  during  his  continuance  in 
office,  for  any  act  done  by  him  qiM  Lord 
Lieutenant ;  and  where  such  an  action  has 
been  brought,  the  Court  will,  on  motion, 
direct  that  the  writ  of  summons  and  plaint 
be  taken  off  the  file,  without  putting  the  Lord 
Lieutenant  to  his  plea.  The  question  whether 
the  act  complained  of  was  or  was  not  done  by 
the  defendant  in  his  capacity  of  Lord  Lieutenant 
is  not  a  proper  one  to  be  submitted  to  a  jury. 
Luhy  V.  Wodehouse 

C.  P.,  [1865]  17  I,  C.  L.  R.  618 

— —  In  settling  dispute  under  Asylum  Officers' 

Superannuation  Acts  administratively 

[1916]  2  I.  R.  184 ;  49  I.  L.  T.  R.  239' 

See  Local  Government— Asylum  Officers^ 
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LORD  LIEUTENANT  OF  IRELAND— cow. 

Power  of  [1918]  2  I.  R.  103  ; 

52  I.  L.  T.  R.  53 

See  Petty  Sessions  Clerk.    3. 

Statutory  obligation  on,  moneys  of  subject 

in  bands  of  Crown 

[1911]  1 1.  R.  83, 102  ;  45  I.  L.  T.  R.  29 
See  Lunatic.    7. 

LOSS  by  excepted  peril  50  I.  L.  T.  R.  27 

See  Ship — Charter  Party.    7. 

LOST  DEED. 

Evidence  of  contents 

[1905]  1 1.  R.  60,  74  ;  38  I.  L.  T.  R.  259 
See  Settlement — Construction.    13. 

Presumption  of — ^Poor  rate  not  deducted 

for  many  years  [1913]  1  I.  R.  25 

See  Poor  Rate — Recovery  ol.    2. 

LOST  DOCUMENT— Pbotograph  —  Comparison 
of  handwriting — New  trial — Appeal 
[1908]  2  I.  R.  194  ;  38  I.  L.  T.  R.  23 
See  Photograph. 

LOST  GRANT. 

1. Presumption   of  —  Lease  for  lives — 

Non-renewal — Non-payment  of  rent.)  Certain 
lands  were  held  under  a  lease  for  lives,  with  a 
•covenant  for  perpetual  renewal,  made  in  1818. 
The  last  of  the  lives  died  in  1887.  No  steps  were 
taken  to  procure  a  renewal  on  the  fall  of  the 
lives.  The  lease  was  never  converted  into  u, 
■fee-farm  grant.  There  was  no  evidence  that  the 
rent  reserved  by  the  lease,  or  any  part  of  it, 
was  ever  paid  up  to  1887,  or  since  that  date, 
although  the  attention  of  the  lessor  was  at  that 
time  called  to  the  matter.  The  only  explanation 
forthcoming  as  to  why  the  rent  was  not  paid 
was  that  as  at  the  time  of  making  the  lease  it 
was  not  possible  to  give  immediate  possession, 
the  lessor  had  undertaken  to  pay  an  annuity  to 
the  lessee,  by  way  of  compensation,  in  excess  of 
the  rent.  The  annuity  determined  in  1827 : — 
Held,  that  under  the  circumstances  the  Court 
■ought,  as  a  question  of  fact,  to  infer  that  some 
other  arrangement  had  been  come  to  between 
the  parties,  and  accordingly  inferred  that  the 
lands  were  now  held  in  fee-simple,  discharged 
from  all  the  covenants  in  the  lease.  Be  the 
Estate  of  Isabella  M.  Botheram,  Ovmer ;  C  P. 
■Coghill,  and  J.  B.  Battersby,  Executors  under  the 
Will  of  Thomas  E.  Botheram,  deceased. 
Petitioners ;  and  Be  the  Estate  of  Edward 
Botheram,  Ovmer  Ross,  J.,  38  I.  L.  T.  R.  63 

2  Presumption  ol — Quit  rent — Covenant. 

to  pay — Payment  for  years  by  persons  not  liable.'] 
By  indenture  of  23rd  June,  1703,  the  Trustees 
•of  Foreited  Estates  conveyed  to  D.  the  lands 
■of  Clonfad,  Kattin,  and  Ballyoughter,  in  the 
■County  of  Westmeath,  in  fee,  subject  to  payment 
•of  the  quit  rent  of  £12  13s.  In  1708,  H.  (in 
whom  D.'s  interest  in  the  lands  was  vested) 
granted  to  B.  the  lands  of  Clonfad,  in  fee, 
subject  to  the  rent  of  £135  over  and  above 
taxes,  except  quit  rent,  which  3.  covenanted 
to  pay.  In  1710  H.  granted  to  B.  the  lands  of 
JBattin,  subject  to  the  rent  of  £80,  with  the  same 


LOST  GRANT — continued, 

provision  as  to  quit  rent  which  U.  covenanted 
to  pay.  Since  1780  the  quit  rent  payable  in 
respect  of  Battin  and  Clonfad  had  been  paid 
by  the  successive  owners  of  the  grantee's  interest 
under  the  fee-farm  grants  of  1708  and  1710  : — 
Held,  that  in  the  absence  of  any  explanation  of 
these  payments  being  made  by  parties  not  liable 
thereto  for  so  long  a  period,  a  lost  grant  must 
be  presumed.  Decision  of  Ross,  J.,  affirmed. 
In  re  Bomford's  Estate  ;  Neville,  Petitioner 

Ross,  J.,  App.,  [1904]  1  L  R.  474,  480  ; 
38  L  L.  T.  R.  105, 139 

Not  presumed  on  facts 

[1917]  2  L  R.  323,  330,  333 
See  Easement.     10. 

Presumption  of     [1903]  2  I.  R.  731,  739  ; 

37  I.  L.  T.  R.  80,  82  ;  3  N.  I.  J.  H.  227 
See  Easement.    9. 

Presumption  of  [1903]  1  I.  R.  92,  105 

See  Turbary    10. 

Presumption  of,  between  tenants  of  com- 

mon landlord  [1898]  2  I.  R.  532  ; 

[1900]  2  I.  R.  664 
See  Easement.    2. 

Presumption  of — Consenting  to  sub-letting 

[1899]  2  I.  R.  299 
iS'ee  Land  Law  Acts — Sub-letting.    10. 

Presumption  of — Right  of  way — Holdings 

under  common  landlord 

[1913]  2  I.  R.  322 
See  Way.    2. 

LOST  WILL. 

See     Probate     (and  Administration) — 

Grant  of  Probate.  2-10. 

Grant  on  motion  3  N.  I.  J.  R.  278 

iS'ee     Probate     (and     Administration) — 
Practice.    30. 

LOST  WRIT — Leave  to  issue  and  serve  copy — 
Ex  parte  motion  [1908]  2  I.  R.  98 

jSee  Practice— Writ  ol  Summons.    15. 

LOTS — Sale  by  Land  Judge — ^Refusal  of  ofier  by 

Land  Commission  to  purchase — Land 

Act,  1903,  s.  7   [1907]  1 1.  R,  351,  354  ; 

41 1.  L.  T.  R.  20 

See  Land  Purchase  4cts — Sale  by  Land 

Judge.    23. 

LOTTERY— Game  of  "  house  " 

[1916]  2  I.  R.  1  ;  49  I.  L  T.  R.  234 
See  Gaming  and  Wagering.    S. 

LUGGAGE — Loss — Liability  of  oarrierE  or 

30  L  L.  T.  110 
See  Carrier.    12. 

LUNATIC. 

1. Committee  —  Land  Laws  —  Demesne 

land — Letting  for  temporary  convenience — Lease 
under  1  Wm.  IV.,  c.  65,  s.  24,  by  the  committee 
of  a  lunatic's  estate.]  The  relation  of  landlord 
and  tenant  arises  when  a  letting  is  made  by  the 
committee  of  a  lunatic's  estate  under  1  Wm.  IV., 
0.  65,  s.  24.     Cooper  v.  Cooper 

L.  C,  31 1,  L.  T.  R.  145 
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hVHATlC— continued. 
2. "Criminal  lunatics  "  —  Maintenance 

Ol — Soldiers  and  sailors  sent  to  district  lunatic 
asylums  in  Ireland  as  dangerous  lunatics — 
Lunacy  (Ireland)  Act,  1901,  ss.  3  (1)  and  6.] 
Soldiers  and  sailors  confined  in  distiict  lunatic 
asylums  in  Ireland/who  have  been  sent  there  as 
dangerous  lunatics  under  section  91  (2)  of  the 
Army  Act,  1881,  or  section  3  of  the  Naval 
Enlistment  Act,  1884,  come  within  the  definition 
of  "  criminal  lunatics  "  in  the  Lunacy  (Ireland) 
Act,  1901,  s.  6,  and  the  expenses  of  their  main- 
tenance in  distiict  lunatic  asylums  in  Ireland 
are  to  be  defrayed  out  of  moneys  provided 
by  Parliament.  Bichmond  District  Asylum 
Board  v.  B, 

Barton,  J.,  App.,  [1908]  1 1.  R.  21,  31  ; 
39  I.  L.  T.  R.  98  ;  40  I.  L.  T.  R.  32 
3.  ~ —  Custody  —  Habeas  corpus — Detention 
in  a  lunatic  asylum — Magistrate's  warrant — 
Becognisance — 30  db  31  Vici.,  c.  118,  s.  10— 
Common  law — Queen's  Bench  jurisdiction.']  The 
proviso  in  section  10  of  the  30  &  31  Vict.,  c.  118, 
does  not  give  to  the  relative  or  friend  of  a  person 
committed  by  a  magistrate's  warrant  to  a 
lunatic  asylum  as  a  dangerous  lunatic  any 
light  to  the  custody  of  such  person  on  entering 
into  the  prescribed  recognisance,  other  than 
what  exists  at  common  law ;  and  at  common 
law  there  is  no  absolute  right  inherent  in  either 
the  alleged  lunatic  or  relative,  or  friend,  to  have 
the  custody  changed.  In  the  Matter  of  James 
O'Beilly  App.,  29  I.  L.  T.  R.  33 

4. Dangerous  hmAtie— Purpose  of  com- 
mitting an  indictable  crime — Forcible  detainer — 
30  <fc  31  Vict.,  c.  118,  s.  10.]  Justices  issued  a 
warrant  committing  M.  to  an  asylum  as  a 
dangerous  lunatic  under  30  &  31  Vict.,  c.  118, 
s.  10,  which  provides,  inter  alia,  that  a  person 
apprehended  under  circumstances  denoting  a 
derangement  of  mind,  and  a  purpose  of  com- 
mitting some  crime  for  which,  if  committed, 
such  person  would  be  liable  to  be  indicted, 
should  be  sent  to  an  asylum.  The  warrant  set 
out  an  information  in  which  one  K.  swore : — 
"  On  March  26  I  found  M.  had  broken  into  the 
dwellinghouse  with  a  loaded  gun  in  his  posses- 
sion. I  was  afraid  to  go  into  the  yard  to  look 
after  the  cattle  there  while  he  had  the  gun  in 
his  possession,  as  he  was  a  bit  strange  in  his 
manner  lately.  He  is  still  there  (March  29), 
and  has  made  frequent  threats  towards  me." 
M.  was  brought  before  the  Justices  and  the 
warrant  issued  on  March  29  : — Held,  that  if  the 
entry  into  the  dwellinghouse  had  been  peaceable 
in  the  first  instance  there  was  evidence  of  forcible 
detainer  and  of  a  purpose  to  continue  forcibly 
to  detain  the  dwellinghouse  to  support  the 
warrant.  B.  (Moran)  v.  The  Justices  of  the 
Peace  in  and  for  the  King's  County 

K.  B.,  47  I.  L.  T.  R.  54 

5. Entry    on    lands    of— Bailiff— A^ew 

letting — Constructive  trust — Graft.]  The  doctrine 
applicable  to  entry  on  the  lands  of  a  minor 
applies  also  to  entry  on  the  lands  of  a  lunatic. 
A  person  entering  on  the  lands  of  a  lunatic, 
■with  notice  of  the  lunacy  and  of  the  rights  of 
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the  lunatic,  becomes  a  bailiff  in  respect  of  the 
lunatic's  estate  in  the  lands,  and  where  the  lands 
are  held  by  the  lunatic  under  »  contract  of 
tenancy,  and  a  new  letting  is  subsequently  made 
to  the  person  so  entering,  such  new  letting  will 
be  deemed  a  graft  on  the  old  tenancy.  FarreU 
Vi  Maker  (42  I.  L.  T.  R.  156)  not  followed 
Smyth  V.  Byrne 

App.,  [1914]  1  I.  R.  53  ;  47  I.  L.  T.  R.  279 

6. Estates — Sale  to  Estates  Commissioners^ 

— Ademption — Fee-farm  grant  and  moiety  of 
reserved  rent — Lunacy  Begulation  (Ireland)  Act, 
1871,  ss.  63,  61— Irish  Land  Act,  1903,  s.  26.J 
N.  devised  his  share  of  certain  lands  to  L. 
These  lands  were  held  in  fee-farm,  and  N.  was 
entitled  to  a  moiety  of  the  fee -farm  rent  as  well 
as  to  the  lands  comprised  in  the  grant,  the  other 
moiety  of  the  rent  being  vested  in  L.  In  1905 
he  lodged  an  originating  request  with  the  Estates 
Commissioners  for  the  purpose  of  selling  to  the 
tenants.  N.  was  afterwards  found  a  lunatic 
by  inquisition,  and  the  Estates  Commissioners, 
in  the  year  1908,  sent  in  a  proposal  to  the  com- 
mittee of  the  lunatic's  estate  to  purchase  the 
lands  for  the  sum  of  £5,136.  This  proposal  was 
submitted  to  the  Lord  Chancellor,  who,  on  the 
18th  May,  1908,  made  an  order  declaring  that 
the  sale  was  for  the  benefit  of  the  lunatic,  and 
just  and  reasonable,  that  the  committee  should 
be  at  liberty  to  carry  out  such  sale,  and  to  apply 
that  the  net  amount  available  in  respect  of  the 
purchase-money  should  be  transferred  to  the 
credit  of  the  lunacy  matter,  and  separate  credit 
of  the  jSale  of  the  lands.  The  sale  was  accord- 
ingly carried  out,  and  on  the  15th  January, 
1 909,  an  order  was  made  by  the  Lord  Chancellor 
in  the  lunacy  matter,  giving  the  committee  of 
the  estate  liberty  to  consent  to  the  redemption 
of  L.'s  moiety  of  the  fee-farm  rent  at  the  sum 
of  £2,500,  and  in  pursuance  of  consent  under 
that  order  the  moiety  of  the  fee-farm  rent  was 
redeemed  at  £2,450,  paid  out  of  the  purchase- 
money,  and  the  balance  was  transferred  to  the 
credit  of  the  lunacy  matter.  After  the  death  of 
N.  questions  were  raised  by  his  heir-at-law  and 
next-of-kin  whether  the  devise  of  his  share  in 
the  lands,  so  far  at  least  as  the  moiety  of  the 
fee-farm  rent  was  included  in  it,  was  adeemed 
by  the  sale : — Held,  affirming  the  decision  of 
the  Master  of  the  Rolls,  that  the  sale  having 
proceeded  under  section  26  of  the  Irish  Land 
Act,  1903,  section  67  of  Lunacy  Regulation 
(Ireland)  Act,  1871,  negatived  ademption. 
Latham  v.  Travers 

M.  R.,  App.,  [1912]  1  I.  R.  140, 306  ; 
46 1.  L.  T.  H.  98 

7. Maintenance     of    pauper  —  County 

councils — Local  Government(Ireland)  Act,  61  cfc  62 
Vict.,  c.  37,  «.  58  (1),  (2),  ?.  109-— Appropriation 
Act,  1900  (63  cfc  64  Vict.,  c.  51— Petition  of  ri^ht— 
Money  under  the  control  of  the  Lord  Lieutenant 
viHute  officii.]  Up  to  the  31st  December,  1897, 
the  maintenance  of  the  lunatic  poor  in  the 
several  district  lunatic  asylums  in  Ireland  was 
supplied  by  capitation  grants  provided  in  the 
Appropriation  Acts  of  each  year,  each  such 
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Act   covering  the   calendar  year  immediately 
preceding  up  to  the  31st  December.     In  this  way 
the  cost  of  maintaining  such  lunatic  paupers  in 
the  Biohmond  Asylum,  with  which  the  Dublin 
Corporation,  in  conjunction  with  three  counties, 
were   chargeable,    was  paid   up   to   the    31st 
December,   1897.     By  the  Local  Government 
-(Ireland)  Act,  1898,  the  control  of  such  asylums 
was  transferred  to  the  county  councils  thereby 
created,  including  the  Corporation  of  Dublin ; 
the  capitation  grants  by  Appropriation  Acts 
■were  to  cease,  and,  inter  alia,  a  sum  was  annually 
to  be  paid  from  the  Consolidated  Fund  to  an 
account   called  the   Local  Taxation   (Ireland) 
Account  equal  to  the  amount  of  the  duties  ascer- 
tained to  be  the  proceeds  in  the  previous  financial 
year  of  the  duties  collected  in  Ireland  on  certain 
taxation  licences,  and  the  Lord  Lieutenant  of 
Ireland  was  directed  to  pay  in  respect  of  each 
local  financial  year  out  of  this    account  to  the 
<!ouaty  councils,  four  shillings  per  head  per  week 
for  each  pauper  lunatic  in  a  lunatic  asylum 
managed   and   conducted   to   his   satisfaction. 
The  financial  year  was  from  the  1st  April  to 
the  following  31st  March  (section  59),  and  by 
the  Local  Government  (Application  of  Enact- 
ments) Order,  1898,  Schedule  and  Article  19, 
the  accounts  of  county  councils,  their  com- 
mittees and  officers,  were  directed  to  be  made 
up  yearly  to  the  31st  March  in  each  year,  thus 
abrogating  the  pro  visions  of  the  Lunatic  Asylum 
(Ireland)  Aocounts  Audit  Act,  1868  (31  &  32 
Vict.,  c.  97),  e,  5,  under  which  the  accounts  of 
asylums  were  made  up  to  the  31st  Depember 
3n  each  year.     Following  on  this  legislation,  the 
first  yearly  payment  out  of  the  Local  Taxation 
(Ireland)  Account  was  made  in  the  year  1899  in 
respect  of  the  cost  incurred  in  the  year  ending 
the  31st  December,  1898,  and  the  subsequent 
payments  were  made  in  respect  of  each  previous 
financial  year  calculated  from  the  1st  April  to 
the  3l3t   March,  loaviog  the  three  months  from 
the  1st  January,  1899,  to  the  31st  March,  1899, 
unprovided  for.      This  having  apparently   at- 
tracted the  notice  of  the     Legislature,    by  the 
Appropriation   Act,  1900  (63  &  64  Vict.  o.  57, 
Schedule  B,  Part  13,  No.  5),  a  sum  of  £37,030 
was  paid  into  the   Local    Taxation     (Ireland) 
Account.    The  estimate  on   which  the  Act  was 
based — (1)  showed  that  the  object  was  to  recoup 
-that  Account  for  a  payment  of  a  like  amount 
assumed  to  have  been  paid  thereout,  or  at  least 
chargeable  thereon  for  the  three  months,  from 
the  Ist  January  to  the  31st  March,  1899.    The 
Lord  Lieutenant,  however,  acting  on  the  advice 
of  his  legal  advisers,   declined  to  apply  any 
portion  of  the  additional  sum  paid  to  the  Local 
Taxation  (Ireland)  Aecount  in  the  recoupment 
of  the  county  councils,  including  the  Dublin 
Corporation,  for  their  expenses  of  maintenance 
of  pauper  lunatics  during  the   first   quarter  of 
1899,  notwithstanding  a  prolonged  correspon- 
dence between  the  corporation  and  the  Under 
Secretary  to  the  Lord  Lieutenant,  in  which  each 
party  propounded  their  views.    Eventually  the 
corporation  presented  a  petition  of  right,  which 
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was  fiated  by  His  late  Majesty  King  Edward 
VII.,  claiming  £3,059  Os.  Id.,  which  was  ad- 
mittedly their  proportion  of  the  amount  (if  any) 
to  be  recouped : — Held,  by  Barton,  J.,  and  the 
Court  of  Appeal,  that  the  suppliants  were 
entitled  to  the  relief  prayed.  The  views  ex- 
pressed by  the  Lord  Chief  Baron  in  Kildore 
County  Council  v.  The  King  ([1909]  2  I.  R.  199) 
as  to  the  oases  in  which  a  petition  of  right  is  the 
proper  remedy,  approved  of  and  followed. 
Dublin  Corporation  v.  The  King. 

Barton,  J.,  App.,  [1911]  1  I.  R.  83, 102  ; 
45  I.  L.  T.  R.  29 

8. Medical    examination    of  —  Lunacy 

(Ireland)  Act,  1867  (30  &  31  Vict.,  c.  118),  »..10— 
Lunatic  Asylums  (Ireland)  Act,  1875  (38  cfc  39 
Vict.,  c.  67),  s,  \ir— Order  of  Justices — Reasonable 
remuneration  to  medical  officer — Beasonahle  ex- 
penses —  Certificate    of   order  —  Stamp  —  Petty 
Sessions  Clerks  (Ireland)  Act,  1858  (21  <fc  22  Vict., 
c.  100),  s.  14 — Schedule  C]    Justices  made  an 
order  on   the  guardians  of  the  union,  under 
section  14  of  the  Lunatic  Asylums  (Ireland) 
Act,  1875  (2),  for  payment  to  a  medical  officer 
of  the  sum  of  £2  as  reasonable  remuneration  for 
his  ' '  loss  of  time  and  professional  service  "  in 
examining  a  lunatic.    At  the  time  the  order  was 
made  the  Justices  were  aware  that  expenses  had 
been  incurred  by  the  police  in  the  conveyance  of 
the  lunatic : — Held,  that  the  order  was  bad, 
inasmuch  as  it  awarded  compensation  to  the 
medical  officer  for  loss  of  time  as  well  as  for 
professional  services.     Held,  by  Lord  O'Brien, 
L.C.J.,  and  Wright,  J.  (Madden,  J.,  diss.),  that 
the  "  other  reasonable  expenses  "  referred  to  in 
the  section  are  not  confined  to  expenses  of  the 
medical  officer,  but  would  include  expenses  of 
the  police  incurred  in  connection  with  the  con- 
veyance of  the  lunatic  prior  to  his  committal. 
Held,  that  a  certificate  of  an  order  made  under 
the  section  is  not  "  certificate  of  order  "  within 
Schedule  C  of  the  Petty  Sessions  Clerks  (Ireland) 
Act,  1858,  and  does  not  require  a  stamp.     R. 
V.  Guardians  of  Delvin  Union 

K.  B.,  [1908]  2  I.  R.  15 

9. Renewable  Leasehold  Conversion  Act 

(12  &  13  Vict.,  c.  105,  SS.  1,  17,  35)— Owner  a 
lunatic  so  found — ¥ee-fwrm  grant — Execution  by 
committee  alone — Receiver- — Jurisdiction  in  lunacy 
matters.]  Where  the  owner  of  the  reversion  ex- 
pectant on  the  determination  of  a  lease  for  lives 
renewable  for  ever  has  been  found  lunatic,  and 
a  receiver  and  a  committee  of  his  estate  ap- 
pointed in  the  Lunacy  matter,  the  committee 
alone  is  the  proper  party  to  execute  a  fee-farm 
grant  under  the  Renewable  Leasehold  Conver- 
sion Act  in  lieu  of  the  lease.  Nature  of  the 
jurisdiction  in  Lunacv  explained.  In  re  Lahiff 
"Lunacy,  [1904]  1 1.  R.  147 
10.  -^ —  Sale  of  undivided  share  of  land — 
Jurisdiction  of  Lord  Chancellor— ^Lunacy  Regula- 
tion (Ireland)  Act,  1871,  ss.  63,  67,  74 — Settled 
Land  Act,  1882,  s.  2  (5),  (6) ;  s.  58  (1) ;  s.  62.] 
A  lunatic  so  found  by  inquisition  was  owner  of  an 
undivided  share  of  lands  as  tenant-in-tail,  and 
also  of  an  undivided  share  of  other  lands  as 
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tenant  in  fee-simple : — Held,  by  the  Lord 
■Chancellor,  that  he  had  jurisdiotion  under 
section  63  of  the  Lunacy  Regulation  (Ireland) 
Act,  1871  (34  &  35  Vict.,  o.  22),  to  direct  a  sale 
of  the  lunatic's  share  in  the  fee-simple  lands  to 
certain  of  the  co-owners,  and  under  sections  58 
(and  62  of  the  Settled  Land  Act,.  1882,  to 
authorise  the  committee  of  the  lunatic's  estate 
■on  her  behalf  to  exercise  the  lunatic's  powers  as 
a  tenant-for-life  imder  the  Settled  Land  Acts, 
and  to  convey  the  share  of  the  lunatic  therein 
to  the  same  persons  in  consideration  of  sums 
paid  into  Court  to  the  credit  of  the  matter. 
In  the  Matter  of  D.,  a  person  of  unsound 
mind 

Lord  Chancellor  in  Lunacy,  [1917]  1  I.  R.  344 
11. Statutory  certificate — Wrongful  im- 
prisonment —  Causa  causans — Causa  sine  qua 
non  —  Conspiracy — Amendifig  pleadings — 5  <fc  6 
Vict,  c.  123—38  tfc  39  Vict.,  c.  67—53  Vict.,  c.  5.] 
H.  was  confined  in  a  lunatic  asylum.  At  his 
admission  a  certificate,  stating  that  he  was  a 
fit  person  to  be  put  under  restraint,  was  pre- 
sented to  the  asylum  authorities.  It  was  signed 
by  the  defendant  M.,  who  in  fact  had  not  seen 
H.,  but  gave  the  certificate  on  the  representa- 
tions of  the  defendant  W.  and  of  H.'s  father. 
The  statute  requires  that  such  certificate  con- 
tain an  averment  by  the  signatory  that  he  has 
seen  the  person  to  be  detained  ;  this  certificate 
did  not  contain  this  averment : — Held  (affirming 
the  ruling  of  Palles,  L.C.B.),  that  as  the  asylum 
authorities  ought  not  to  have  detained  H.  on  a 
certificate  which  did  not  contain  the  statutory 
averments,  there  was  not  the  connection  of  legal 
cause  and  effect  between  the  certificate  signed 
by  M.  and  the  -wrongful  imprisonment  (if 
proved) ;  the  certificate,  though  a  causa  sine 
qua  non,  was  not  a  causa  causans.  Held  also, 
the  Court  will  not  allow  pleadings  to  be 
amended  so  as  to  substitute  one  kind  of  con 
spiraoy  for  another  kind  of  conspiracy. 
Hutchinson  v.  Walsh  and  another 

K.  B.,  38  I.  L.  T.  R.  133 

Administratrix — Grant  to  next-of-kin 

4  N.  I.  J.  R.  21 
See  Probate  and  Administration — Grant 
of  Administration.    2. 

Arrears  of  maintenance — Debt  or  charge — 

[1913]  1  I.  R.  504  ;  47  I.  L.  T.  R.  290 
See    Limitations,    Statute    of— Personal 
Action.    20. 

Civil     Bill    appeal  —  Plaintiff    (respon- 

dent)   becoming  lunatic — Jurisdiction 
to  appoint  next  friend 

[1915]  2  I.  R.  116 
See  County  Court — ^Decree.    5. 

Conversion  of  estate  of     3  N.  I.  J.  R.  117 

See    Renewable    Leasehold    Conversion 
Act.    1. 

Debts — Statute  of  Limitations 

[1907]  1  I.  R.  480 
See    Limitations,    Statute    of — Personal 
Action.    21. 
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— —  Donee  of  power — Distribution  of  property 
by  Court  31  I.  L.  T.  R.  174 

See  Power— Execution.    23. 

Injuries  by — Compensation 

2  N.  I.  J.  R.  100 
See  Malicious  Injuries.    48. 

Malicious  injury  by  31  I.  L.  T.  215  ; 

a  N.  I.  J.  R.  100 
See  Malicious  Injury.    19,  48. 

Next  friend — Security  for    costs 

29  I.  L.  T.  R.  4 
See  Practice — Security  for  Costs.    20. 
— ■ —  Not  so  found — Transfer  of  registered  land 
by  committee  of      [1918]  1  I.  R.  417 
See  Land  Registry.    19. 
Originating  notice  on  behalf  of — Accommo- 
dation land— Residence   28  I.  L.  T.  196 
See    Land     Law     Acts — Character    of 
Holding.    4. 

Pauper — Scotch  curator  bonis 

[1900]  1  I.  R.  349 
See  Practice — Payment  out  of  Court.    8. 

Registration  of  title         47  I.  L.  T.  R.  235 

See  Land  Registry.    20. 

Residence  46  I.  L.  T.  R.  220 

See  County  Court — Practice.    40. 

So  found  47  I.  L.  T.  R.  223 

See  County  Court — Practice.    41. 

Solicitor  for  committee — Lien 

[1897]  1 1.  R.  415 
See  Solicitor — Lien.    19. 
— —  Tenant-for-life — Sale  of  settled  property — 
Appointment  of  trustees — Jurisdiction 
of  Lord  Chancellor       1  N.  I.  J.  R.  187 
See  Settled  Land  Acts.    24. 
— — -  Trustee — ^Appointment  of  new  trustee  in 
place  of  lunatic  37  I.  L.  T.  R.  11 

See  Trustee — Appointment.    10. 

LUNATIC  ASYLUMS. 

Board  of  control — Compulsory  purchase  of 
lands — Statutory  tribunal — Inquisition.'\  The 
proceedings  of  a  tribunal  not  constituted  in  the 
manner  and  of  the  class  of  persons  prescribed 
by  the  statute  under  which  it  purports  to  act 
are  a  mere  nullity.  "  Consensus  tolUt  errorem  " 
does  not  apply  where  the  proceedings  are 
absolutely  void.  Per  Sir  P.  O'Brien,  L.C.J.  . 
Acquiescence  to  amount  to  consent  must  be 
acquiescence  with  knowledge.  Fv/rnival  v. 
Stringer  (1  B.  N.  C.  68)  commented  on.  B. 
(Leader  and  Fenning)  v.  Board  of  Control. 
Lunatic  Asylums  Q.  B.,  31 1.  JL.  T.  R.  66 

5ee  Local  Government — Lunatic  Asylum. 

Aocoimts — Function  of  auditor 

[1917]  2 1.  R.  174, 200  ;  50 1.  L.  T.  R.  213 

See  Local  Government — Audit.    6. 

Board  representing  two  cormties — Urban 

district  councillor  in  one  a  contractor 
for  supply  of  goods 

[1904]  '2  I.  R.  529  ;I38  I.  L.  T.  R.  99 
See  Local  Government— Disqualification. 
10. 

District — Exemption  from  taxation 

[1898]  2  I.  R.  658 
See  Grand  Jury— Cess.    2. 
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— —  Resident     medical    superintendent    and 
clerk — Increase  of  salaries 

35  I.  L.  T.  R.  160  ; 
1  N.  I.  J.  R.  228,  268  ;  3  N.  I.  J.  R.  33 
See  Local  Government — Officer.    16. 
Resident    medical   superintendent— Tem- 
porary appointment  of 

[1909]  2  I.  R.  276,  284 
42  I.  L.  T.  R-  233  ;  43  I.  L.  T.  R.  1 
Sec  District  Lunatic  Asylum.    2 


LUNATIC  ASYhVMS— continued. 

Room  occupied  separately  and  exoluslyely 

by   attendant — ^Whether   occupied  as 
dwellinghouse 

[1912]  2  I.  R.  17  ;   46  I.  L.  T.  R.  14» 
See  Parliament — Franchise.    170. 

Stamp  duty  on  declaration  for  admission 

to  40  I.  L.  T.  R.  4& 

See  Revenue  Stamp  Duty.    1. 
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MACHINERY. 

Dangerous— Fencing       [1910]  2  I.  R.  509 

See.  Factory.    2. 

Not  erected  or  used  for  the  production  of 

motor  power — Revenue — ^Valuation 
[1918]  2  I.  R.  56  ;  52  I.  L.  T.  R.  209 
See  Revenue — Valuation. 

MAGISTRATE.  2  N.  I.  J.  R.  23 

See  Commissioner  tor  Oaths. 
See  Justices — Jurisdiction  (Petty  Sessions). 

MAILS. 

Carriage  ol  mails — Post  office — Railway  com- 
pany— Demand  of  Postmaster-General  —  Mail 
trains — Hours  and  times — Conveyance  of  Mails 
Act,  1838  (1  <fc  2  Vict,  c.  98),  s.  I— Railways 
Regulation  Act,  1844  (7  <fc  8  Vict.,  v.  85),  o.  11.] 
The  Postmaster-General,  who  is  empowered  by 
the  Conveyance  of  Mails  Act,  1838,  upon  service 
of  a  twenty-eight  days'  notice,  to  require  the 
conveyance  and  forwarding  of  the  mails  by  a 
railway  company  "  at  such  hours  or  times  in  the 
day  or  night "  as  he  should  direct,  is  not  re- 
stricted to  the  naming  of  fixed  and  definite 
hours  for  the  departure  and  running  of  mail 
trains,  but  is  entitled  to  name  variable  times, 
by  making  the  departure  and  running  of  the 
mail  trains  dependent  on  the  time  of  the  arrival 
of  the  mails  in  ordinary  course  of  through 
transit  by  rail  or  sea.  R.  (Postmaster-Oeneral)  v. 
Oreai  Northern  (Ireland)  Railway  Co. 

K.  B.,  [1907]  2  I.  R.  242 

MAIMING— COMPENSATION  FOR. 

1.  Peace     officer — Exertions     to     bring 

disturbers  of  public  peace  to  justice — Motive  for 
the  injury  done — Grand  Jury  Act,  1836  (6  tfe  7 
Wm.  IV.,  c.  116),  s.  \0^--Local  Government 
(Ireland)  Act,  1898,  s.  5.]  The  applicant  and 
another  constable,  while  engaged  in  patrol  duty, 
arrested  two  men  on  the  charge  of  larceny  of 
a  goose,  which  was  found  in  their  possession, 
and  proceeded  to  take  the  prisoners  to  the 
barracks.  On  the  way  thither  the  prisoners 
offered  resistance  to  the  constables,  and  escaped 
from  custody.  The  applicant  pursued  the 
prisoners,  and  succeeded  in  retaking  one  of 
them,  who,  on  his  being  recaptured,  inflicted 
on  the  applicant  injuries  which  incapacitated 
him  from  acting  as  constable,  and  constituted 
maiming  within  the  meaning  of  the  statute. 
Both  prisoners  were  subsequently  tried  and  con- 
victed for  the  larceny  of  the  goose  and  the 
assault  on  the  constables.  The  applicant 
sought  to  obtain  compensation  for  the  injuries 
under  the  Local  Government  (Ireland)  Act, 
1898,  s.  5 ; — Held,  that  the  applicant  was  not, 
within  the  meaning  of  section  106  of  the  Grand 


M  AIMING— COMPENS  ATION  FOR  —continued. 
Jury  Act,  1836,  maimed  on  account  of  his 
exertions  as  a,  peace  officer  to  bring  disturbers 
of  the  public  peace  to  justice,  and  that  therefore 
he  was  not  entitled  to  compensation  for  his 
injuries.     Murphy  v.  Corle  County  Council 

App.,  [1903]  2  I.  R.  445  ;  36  I.  L.  T.  R.  42  ; 
2  N.  I.  J.  R.  98 

2. Peace  officer.]    A  district  inspector 

of  constabulary  having  been  awarded  £250  by 
the  Cork  Corporation  for  injuries  received  during 
a,  ParUamentary  election  while  engaged  in  pre- 
serving the  public  peace ; — Held,  that  such 
exertions  would  entitle  him  to  compensation, 
and  that  it  was  not  necessary  that  he  should  be 
engaged  in  manual  capture  of  offenders.  Re 
Maguire's  Presentment 

Co.  Ct.,  29  I.  L.  T.  R.  617,  624 

3.  Peace  officer  —  "  Maiming  "  —  Duty 

and  power  of  Judge  of  Assize.]  A  police  con- 
stable, whilst  in  the  discharge  of  his  duty,  was 
struck  on  the  head  by  a  member  of  a  hostile 
crowd,  and  wounded  through  his  helmet.  The 
wound  was  two  inches  long,  and  penetrated  to 
the  bone.  He  was  invalided  as  a  consequence, 
and  was  off  duty  for  nearly  three  months.  He 
was  threatened  with  erysipelas  : — Held,  that  the 
constable  had  been  "  maimed "  within  the 
meaning  of  section  106  of  the  Grand  Jury  Act, 
1836  (as  adapted),  and  was  entitled  to  compen- 
sation from  the  county.  Kennedy  v.  Limerick 
County  Council 

Lord  O'Brien,  L.C.J.,  3  N.  I.  J.  R.  87 

4.  Peace      officer  —  Compensation     for 

maiming — Appeal  from  Comity  Court — Case 
stated  by  Judge  of  Assize — Form  of  question  sub- 
mitted— Inference  of  fact — Question  of  law."]  On 
the  hearing  of  an  appeal  against  a  decree  of  a, 
County  Court  Judge,  awarding  a  constable  com- 
pensation for  maiming,  under  section  106  of  6  (fc  7 
Wm.  IV.,  c.  116,  as  amended  by  the  Local 
Government  (Adaptation  of  Irish  Enactments) 
Order,  1899,  the  Judge  of  Assize  held— (1)  That, 
as  a  matter  of  fact,  the  applicant,  who  had  been 
stoned  by  a  riotous  crowd,  certain  members  of 
which  he  had  previously  brought  to  justice,  was 
attadked  by  reason  of  his  action  on  the  occasion 
in  question  towards  one  of  the  crowd,  whom  he 
removed  to  his  home  on  account  of  disorderly 
conduct ;  (2)  thit  this  man  was  not,  in  fact, 
arrested  by  the  applicant ;  and  (3)  that  in  point 
of  law  the  applicant  was  not,  on  the  particidar 
occasion,  bringing  a  disturber  of  the  pubUo 
peace  to  justice ;  and  he  reversed  the  decree. 
The  Judge,  however,  stated  a  case  for  the  Court 
of  Appeal,  as  to  whether,  "  on  the  evidence,"  the 
applicant  was  entitled  to  compensation  : — Held, 
by  the  Court  of  Appeal,  that,  on  the  form  of  the 
question  submitted,  the  finding  of  the  Judge  of 
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MAIMING— COMPENSATION  TOIi—continued. 
Assize  could  not  be  sustained ;  and  that  the 
applicant  was  entitled  to  compensation,  Cremins, 
Applicant ;  Lord  Mayor,  Alderman  and  Burgesses 
ofCorh,  Defendants  App.,  [1908]  2  I.  R.  61  ; 
41  I.  L.  T.  R.  174 ;  42  I.  L.  T.  R.  1 

5.  Peace       officer  —  Compensation     for 

maiming — "  Exertions  to  bring  disturbers  of  the 
public  peace  to  justice  " — Malicious  motive — 
6  4;  7  Wm.  IV.,  c.  116,  s.  106— Local  Government 
{Ireland)  Act,  1898,  s.  5.]  A  force  of  police 
constables  were  endeavouring  to  effect  the  arrest 
of  a  homicidal  maniac  who  had  shot  two  men, 
and  had  taken  up  his  position  with  a  loaded 
revolver  in  the  top  room  of  his  house,  threatening 
to  shoot  the  first  constable  who  would  try  to 
arrest  him.  The  force  of  police  had  arrived  on 
the  scene  about  7  p.m.  and  surrounded  the 
house,  their  object  being  to  prevent  the  maniac 
from  getting  out  of  the  house,  and  to  prevent 
any  of  the  crowd  of  civilians  from  entering  it. 
About  10  p.m.  Constable  A.,  having  entered  the 
house  to  put  out  some  civilians,  went  up  the 
stairs  to  try  and  secure  the  maniac.  The  latter 
shot  at  and  wounded  the  constable.  Constable 
B.  was  also  shot  while  endeavouring  to  effect  an 
entrance  through  a  window.  The  shots  were 
fired  at  the  policemen  in  order  to  prevent  arrest. 
Evidence  was  given  that  a  great  disturbance  of 
the  public  peace  was  going  on.  On  applications 
by  A.  and  B.  for  compensation  for  maiming 
under  section  106  of  the  Grand  Jury  Act : — 
Held  (following  Murphy  y.  Cork  County  Council, 
[1903]  2  I.  R.  445;  36  t  L.  T.  R.  421,  that  A.  and 
B.  were  not  entitled  to  compensation,  inasmuch 
as  no  special  malice  was  shown  referable  to 
exertions  on  the  part  of  the  applicants  to  bring 
disturbers  of  the  public  peace  to  justice.  Maguire 
and  Walsh  v.  Limerick  Corporation 

App.,  42  I.  L.  T.  R.  197 

6. Police  officer  maimed — Orand  Jury 

Act,  s.  106 — Local  Government  Act,  1898,  s.  5 — 
Criminal  injury.^  A  poUce  officer  was  maimed 
by  A.  while  endeavouring  to  obtain  the  name 
and  address  of  B.,  who  had  been  pointed  out 
to  him  as  bavins;  broken  the  window  of  licensed 
premises  owned  by  C.  :  —Held,  that  he  was 
entitled  to  compensation  as  a  peace  officer 
maimed  "'  on  account  of  his  exertions  to  bring 
disturbers  of  the  public  peace  to  justice." 
Moffatt  V.  Belfast  {County  Borough  of) 

Clr.  Cas.,  Barton,  J.,  34  I.  L.  T.  B.  165 

7. "  Peace  officers" — Motive.']  In  August 

1902,  applicant  P.,  a  police  officer, 
directed  a  baton  charge  on  a  crowd  from  D. 
(which  included  C),  and  was  in  consequence 
threatened.  In  January  1903  another  crowd 
from  D.  groaned  P.,  and  afterwards,  when  a  con- 
flict was  going  on  between  the  police  and  the 
crowd,  C,  K.,  and  another  came  to  applicant. 
K.  struck  P.,  and  P.  struck  K.  and  arrested  him. 
On  C.  coming  for  K.,  K.  also  struck  him. 
The  third  man  and  K.,  and  afterwards  C,  pushed 
P.  down,  and  C.  kicked  him,  injuring  him 
seriously: — Held  (affirming  Andrews,  J.),  that 
there  was  not  evidence  to  sustain  a  finding  that 
P,  was  maimed  on  account  of  his  exertions  as  a 


MAIMING— COMPENSATION  'POK— continued. 
peace  officer  to  bring  disturbers  of  the  public 
peace  to  justice  within  the  meaning  of  section  106 
of  the  Grand  Jury  Act,  1836.  Power  v.  Tip- 
perary  County  Council  App.,  4  N.  I.  J.  B.  159 
8.  — ■ —  Peace  officer  injured — Criminal  in- 
juries—&  &  7  Wm.  IV.,  c.  116,  s.  106.]  A 
peace  officer  was  called  on  by  passers  by  to  go 
some  distance  up  the  road,  where  he  found 
several  hundred  people  engaged  in  a  riot,  and 
amongst  them  two  men  whom  on  previous 
occasions  he  had  had  to  summon  for  misconduct. 
These  men  had  threatened  him  that  they  would 
"  do  "  for  him.  Their  conduct  on  this  occasion 
was  so  violent  that  the  constable  and  his  com- 
panion arrested  them,  when  the  officer  was 
attacked  and  severely  injured  by  these  two 
men  and  others  of  the  crowd.  The  prisoners 
were  rescued  from  the  officers,  but  afterwards 
were  made  amenable,  and  were  convicted  for 
the  assaults : — Held,  that  the  constable  was 
"  maimed  "  on  account  of  his  exertions  to  bring 
disturbers  of  the  pubhe  peace  to  justice,  and  was 
entitled  to  compensation.  Murphy  v.  County 
Council  of  the  County  of  Cork  ([1903]  2  I.  E.  445 
36  I.  L.  T.  R.  42)  discussed,  and  held  not 
applicable  to  the  facts  in  this  case.  Stafford  v. 
County  Council  of  the  City  of  Belfast 

Co.  Ct.,  36  I.  L.  T.  R.  231 ; 

Cir.  Gas..  Wright,  J.,  37  I.  L.  T.  R.  129 ; 

3  N.  I.  J.  R.  225 

9. Police    officer    injured  —  Time    for 

bringing  cm  application — Grand  Jury  Act,  s. 
106— Local  Government  {Ireland)  Act,  1898,  s.  5, 
and  Rules  5  and  17  made  thereunder.]  A 
scalp  wound  on  the  back  of  the  head,  received 
from  the  blow  of  a,  stone,  which  eventually 
caused  the  applicant's  retirement  from  the 
police  force,  held  to  amount  to  maiming,  and 
to  bring  him  within  section  106  of  the  Grand 
Jury  Act  (6  &'  7  Wm.  IV.,  c.  116) :— ifeW, 
that  where  the  injuries  were  received  in  January, 
1898,  prior  to  the  passing  of  the  Local 
Government  (Ireland)  Act,  1898,  the  time  limited 
by  the  County  Court  Rules  under  that  Act  for 
bringing  on  the  application  did  not  apply,  as  the 
application  was  brought  under  6  &  7  Wm.  IV., 
c.  116.  Also,  that  since,  in  the  opinion  of  the 
judge,  the  stone  that  caused  the  injuries  was 
thrown  at  the  applicant,  and  not  at  the  man 
whom  he  had  arrested,  the  injuries  were  sus- 
tained on  account  of  applicant's  exertions  to 
bring  »  disturber  of  the  peace  to  justice.  Held 
further,  that  6  &  7  Wm."  IV.,  c.  116,  does  not 
enact  that  full  compensation  be  paid  to  the 
maimed  officer,  but  that  such  sum  of  money 
shall  be  paid  as  shall  be  thought  just  and 
reasonable,  having  regard  to  the  rank,  degree, 
and  circumstances  of  applicant.  English  v. 
Kerry  {County  Council  of) 

Cir.  Cas.,  PaUes,  C.B.,  34  I.  L.  T.  R.  76 

Compensation  for 

See  Maiming— Compensation  for. 
—J—  Peace  officer — Compensation 

[1908]  2  I.  R.  61 ;  41  I.  L.  T.  R.  174 ; 
42  I.  L.  T.  R.  1 
See  Maiming — Compensation  tor.    4. 
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MAINTENANCE. 

Arrears  of— Lunatic — Debt  or  charge 

[1913]  1  I.  R.  504;  47  I.  L.  T.  R.  290 
See    Limitations,    Statute    of — Personal 
Action.    20. 

Children — Gift  to  wife  for 

[1911]  1  I.  R.  396 
See  Will — Maintenance. 

Covenant  for— Lien        [1913]  2  I.  R.  328 

See  Lien. 

Discretionary  power   as  to,   of   minor — 

Contingent  gift       [1903]  1  I.  R.  168  ; 
36  I.  L.  T.  R.  207 
See  Will— Vesting.    1. 

Gift  of  interest  for — Legacy — Vesting 

[1894]  1  I.  R.  69 
See  Will— Vesting.    3. 
— '■ —  Infant 

See  Infant — Maintenance. 

Legatee's  children — Ijegacy  to  be  applied  in 

[1907]  1 1.  R.  507, 510;  41 1.  L.  T.  R.  155 
See  Trust.     1. 

• Pauper  lunatic — Scotch  curator  bonis 

[1900]  1  I.  R.  349 
See  Practice — Payment  out  of  Court.    8. 

Rate  ■ —  Drainage    works  ■ — ■  Airears  of — 

Receiver  [1899]  1  I.  R.  374 

See  Drainage  and  Improvement  Code.    2. 

■ Roads — Local  Government — Contractor — 

Tender  [1901]  2  I.  R.  355  ; 

34  1.  L.  T.  R.  110 
See  Local  Government — Roads.    14. 

MAINTENANCE  AND  ADVANCEMENT  of  In- 
fant— Reversionary  Interest 

M.  R.,  [1917]  1  I.  R.  181 
See  Infant — Maintenance.    2. 

MAJORITY  —  Corporation  —  Acceptance    of 
charter  [1910]  1  I.  R.  370 

See  Charter. 

MALICE. 

Absence  of — Seditious  libel — Pleadings- — 

51   &  52  Vict.,  0.  64,  s.  6 
[1901]  2  I.  R.  569  ;  34  I.  L.  T.  R.  207 
See  Defamation — Libel.    17. 

Interference    with    contracts — Conspiracy 

[1899]  3  I.  R.  667,  744  ;  [1901]  2  I.  R.  705 

See  Conspiracy.    1. 

Privilege — Principal  and  agent 

[1908]  2  I.  R.  483,  507 
See  Defamation — Privilege.    4. 

Proof  of  51  I.  L.  T.  R.  114,  184 

See  Malicious  Injury.    53. 

MALICIOUS  DAMAGE— Compensation  to  "  re- 
presentatives of  "  the  late  owner 

2  N.  I.  J.  R.  22 
See  Justices — Jurisdiction  (Petty  Sessions).  67. 

MALICIOUS  INJURY. 

1. Amendment— Fresli  applicant — Notice 

— Servant  having  care  of  property  (6  «fc  7  Wm. 
ir.,  c.  116),  s.  137.]  The  Court  has  power  to 
amend  an  application  by  inserting  a  new  appli- 
cant in  addition  to  those  already  on  the  applica- 
tion ;  where  a  farm  steward  had  general  control 


MALICIOUS  IfUVRY— continued. 
of  the  property  injured,  though  an  under-servant 
had  duphoate  keys  of  the  haggard  containing  it; 
and  lived  close  by,  the  farm  steward  is  a  person 
capable  of  making  the  information  within  6  &  7 
Wm.  IV.,  0.  116,  s.  137.  Roden,  Earl  of  v. 
County  Down  County  Council 

Clr.  Cas.,  51  I.  L.  T.  R.  39 

2. Appeal  from  ieeree— Assizes — Time 

for  appeal.]  A  decree  awarding  compensation 
for  criminal  injury  was  pronounced  on  2nd  July, 
1902.  The  next  Assizes  for  the  same  county 
were  held  on  the  7th  July,  1902  ;  but  notice  of 
appeal  from  the  said  decree  was  not  served  till 
9th  July,  1902,  and  such  notice  intimated  the 
appellant's  intention  to  appeal  to  the  Spring 
Assizes,  1903  : — Held,  that  the  Judge  of  Assize 
at  the  Spring  Assizes,  1903,  had  no  jurisdiction 
to  entertain  the  appeal.  FitzQibbon  v.  County 
Council  oj  County  Tipperary,  S.R. 

Madden,  J.,  3  N.  I.  J.  R.  156 

3. Apportionment  of  compensation  on 

adjoining  counties — Exclusive  charge  on  county 
where  injury  did  not  take  place — Invalidity — 
Grand  Jury  (Ireland)  Act,  1836  (6*7  Wm.  IV., 
c.  116) — Local  Oovernment  (Ireland)  Act,  1898 
(61  &  62  Vict.  c.  Zl)— County  Court  Rules,  1899.] 
On  an  application  for  compensation  for  malicious 
injuries  brought  under  the  adapted  provisions 
of  section  140  of  the  Grand  Jury  (Ireland) 
Act,  1836,  6  &  7  Wm.  IV.,  u.  116),  where  the 
injury  has  been  done  at  a  place  within  the  dis- 
tance of  one  mile  of  the  boundaries  of  two 
counties,  the  power  given  to  the  Court  to  appor- 
tion the  burden  of  compensation  between  such 
counties  is  not  properly  exercised  by  a,  decree 
which  imposes  that  burden  exclusively  on  the 
county  in  which  the  injury  was  not  done,  and 
suchadecreeis  invalid.  Where  the  award  is  less 
than  £100  there  is  no  jurisdiction  in  the  Court  to 
direct  that  sum  to  be  levied  ofE  the  county  at 
large.  R.  (McCarthy)  v.  Cork  County  Council 
K.  B.,  [1918]  2  I.  R.  20;  51 1.  L.  T.  R.  177 

4. Area  of  levy — Grand  Jury  Act,  1836, 

s.  140 — Discretion  of  County  Court  Judge.]  The 
power  given  to  the  County  Court  Judge  by  6  & 
7  Wm.  IV.,  c.  116,  s.  140,  of  directing  that  part 
of  compensation  awarded  should  be  levied  off  an 
adjoining  county  should  only  be  exercised  where 
there  is  evidence  which  satisfies  him  that  the 
malice  against  the  applicant  extended  into  that 
county.  Miller  v.  County  Councils  of  Cork  and 
Limerick  Cir.  Cas.,  51  I.  L.  T.  R.  216 

5.  Arson — Buildings  insured — Effect  of 

insurance — Act,  6  cfc  7  Wm.  IV.,  c.  116.]  Where 
property  has  been  maliciously  destroyed  by 
fire,  the  fact  that  it  was  fully  covered  by  in- 
surance, and  that  the  insurance  money  had  been 
actually  paid  to  the  owner,  does  not  prevent  his 
recovering  for  the  maliciotis  injury  under  the 
Grand  Jury  laws.    Jones  v.  Belfast  Corporation 

Cir.  Cas.,  O'Brien,  L.C.J.,  32 1.  L.  T.  R.  32 

6.  — —  Attempt  to  compromise  —  Criminal 
injury— Q  di  7  Wm.  IV.,  c.  116,  s.  135—61  & 
62  Vict.,  c.  37,  s.  5 — Claim  for  compensation — 
Position  of  county  and  district  councils.]  A 
county  or  district  council  isannot  compromise 
an   application  for  compensation  for  criminal 
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MALICIOUS  ISJVRY— continued. 
injury  by  offering  to  pay  any  sum  to  the  appli- 
cant on  foot  of  his  claim  ;  nor  can  they  enter 
into  any  agreement  or  undertaking  in  the 
County  Court  that  would  have  the  effect  of 
precluding  them  from  appealing.  Fitzgerald 
and  Neale  v.  County  Council  of  Queen's  County 
Clr.  Cas.,  O'Brien,  J.,  33  I.  L.  T.  R.  176 

7.  Boundary  of  county — ejkl  Wm.  IV., 

c.  116,  s.  140.]  Where  the  injury  has  been 
committed  on  the  verge  or  within  the  distance 
of  one  mile  of  the  boundary  of  any  two  or  more 
counties,  it  is  optional,  and  not  mandatory,  on 
the  applicant  to  serve  a  notice  of  application  to 
the  County  Court  for  compensation,  in  the  Form 
No.  6  in  the  Schedule  to  the  Rules  as  to  com- 
pensation for  criminal  injuries  under  the  Local 
Government  (Ireland)  Act,  1898.  Fitp:gerald  v. 
Tipperary  {S.  Riding)  C.  C. 
Cir.  Cas.,  FitzGibbon,  L.J.,  41  I.  L.  T.  R.  80 

8. Breaking  a  plate  glass  window  for 

the  purpose  of  committing  larceny — Subsequent 
conviction  for  the  felony  — ■  Compensation  — 
Malicious  Damage  Act,  1861  (24  &  25  Vict., 
c.  97) — Local  Government  Act,  1898  (61  *  62 
Vict,  V.  37),  s.  5.]  For  the  purpose  of  com- 
mitting a  larceny,  for  which  he  was  subsequently 
convicted,  a  thief  broke  a  window  pane,  the 
property  of  the  owner  of  the  stolen  goods  :  — 
Held,  that  the  breaking  of  the  window  pane  was 
a  crime  punishable  on  indictment,  under  the 
Malicious  Damage  Act,  1861,  and  a  criminal 
injury,  for  which  compensation  to  the  owner 
might  be  awarded  under  the  Grand  Jury  Act, 
1836,  as  extended  by  the  Local  Government 
(Ireland)  Act,  1898,  s.  5  (1).  Wilde  v.  Armagh 
County  Council  (2  N.  I.  J.  169)  disapproved  of. 
In  re  Borrowes  ([1900]  2  I.  R.  593  ;  34  LL.  T.  R. 
105)  followed.  The  statutory  meaning  of  the 
word  "  malice"  considered.  M'Dowell  v.  Cor- 
poration of  Dublin 

App.,  [1903]  2. 1.  R.  541  ;  3  N.  I.  J.  R.  313 
9. Breaking  into  premises  where  fur- 
niture was  stored — Malicious  Damage  Act,  1861 
(24  <fc  25  Vict.,  c.  97) — Local  Government  {Ire- 
and)  Act,  1898  (61  <fc  62  Vict.,  c.  37),  s.  5.] 
B.  was  the  owner  of  Gilltown  House  and  de- 
mesne in  the  County  of  Kildare.  The  house 
had  been  burnt  down  except  the  kitchen,  where 
some  furniture,  including  a  picture  and  two 
mirrors,  was  stored.  M.,  a  military  chaplain 
at  the  Curragh  Camp,  obtained  leave  to  bring 
some  of  the  band  boys  stationed  at  the  Curragh 
to  the  demesne  for  a  day's  holiday.  Some  of  the 
boys  strolled  over  to  the  building,  and  from 
curiosity  to  see  what  was  in  it,  smashed  open 
the  doors  and  windows,  and  five  of  them  entered. 
One  of  them  in  struggling  to  get  out  broke  the 
two  mirrors  : — Held,  that  the  acts  were  maUcions 
and  were  punishable  as  a  crime  under  the 
Malicious  Damage  Act,  1861,  and  therefore 
the  applicant  was  entitled  to  the  full  amount 
of  compensation  claimed.  In  re  Borrowes 
App.,  [1900]  2  I.  R.  593  ;  34  I.  L.  T.  R.  105 

10. Breaking    window    panes  —  Local 

Government  (Ireland)  Act,  1898,  s.  5 — Unlawful 
Assembly  Act  (16  *  17  Vict.,  c.  3H)— Unlawful 
assemibly — Evidence.]       Several  window  panes 
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were  found  broken  in  a  deserted  house ;   large 
stones  were  found  inside  : — Held,  not  sufficient 
evidence    of    unlawful    assembly.         White    v. 
Antrim  County  Council 

Cir.  Cas.,  Barton,  J.,  35  I.  L.  T.  R.  104 

11. Building — Taking  out  and  stealing 

joists — Restoring  building.]  Where  a  building  is 
damaged  by  taking  oat  and  carrying  off  joists 
and  beams,  and  in  the  proper  repair  of  the  build- 
ings it  would  be  necessary  to  replace  the 
property  stolen,  the  applicant  can  recover  the 
whole  cost  of  restoring  the  building,  including 
the  cost  of  replacing  the  property  carried  away. 
W.  H.  Taggart  v.  Corporation  nf  Belfast 

Cir.  Cas.,  51  I.  L.  T.  R.  160 

12. Burning  to  conceal  crime — Act  6  & 

7  Wm.  IV.,  c.  116.]  When  a  person  having 
stolen  tools  from  some  unfinished  houses,  set 
fire  to  the  houses  in  order  to  conceal  the  traces 
of  his  crime : — Held;  that  the  burning  was 
malicious  or  wanton  within  the  meaning  of  the 
Grand  Jury  Acts.     Skillen's  Presentment 

Cir.  Cas.,  Palles,  C.B.,  32  I.  L.  T.  R.  32 

13.  Burning  of  grouse  moor — Mode  of 

assessing  damages — 24  <fc  25  Vict.,  c.  97,  s.  16—^ 
Local  Government  Act,  1898,  s.  5.]  Where  it, 
appeared  that  the  applicant's  grouse  moor  had 
been  burned  in  the  month  of  May  by  a,  fire 
originally  lit  by  the  son  of  a  tenant  upon  his 
turf  bank  to  clear  the  heather  off  the  bank,  and 
which  spread  accidentally  into  the  mountain  : — 
Held,  that  the  applicant  was  entitled  to  com- 
pensation, and  such  compensation  must  be 
assessed,  having  regard  to  the  user  of  the 
mountain  as  a  shooting  moor  and  game  cover 
treating  the  shooting  as  a  going  concern. 
Tyrone  County  Council  v.  Trustees  of  Ogilvy 

Cir.  Cas.,  Holmes,  L.  J.,  35 1.  L.  T.  R.  242 

14.  Burning  of  heather — Grouse  mountain 
— Mountain  in  possession  of  judicial  tenants — 
Reservation  of  sporting  rights — Ownership  of 
heather — Burning  within  prohibited  period — 
6*7  Wm.  IV.,  c.  116,  s.  135—61  <fc  62  Vict, 
c.  37,  ji.  5.]  Where  a  landlord  of  a  mountain, 
in  the  occupation  of  tenants  holding  under 
judicial  rent  agreements,  which  reserved  to  him 
the  exclusive  sporting  rights,  claimed  compensa- 
tion for  the  malicious  burning  of  the  heather 
forming  a  covert  for  grouse  : — Held,  that  the 
landlord  retained  a  property  in  the  heather 
sufficient  to  entitle  him  to  compensation  under 
section  135  of  6  &  7  Wm.  IV.,  c.  116,  as  amended 
and  extended  by  61  &  62  Vict.,  c.  37,  s.  5. 
Hughington  v.  Baltinglass  District  Council  (33 
I.  L.  T.  R.  204)  followed.  Where  the  heather 
was  set  on  fire  by  the  occupying  tenants  during 
the  prohibited  period  of  the  year — i.e.,  between 
2nd  February  and  14th  June — although  this 
was  done  for  the  purpose  of  clearing  the  land, 
it  was  held  that  the  applicant  was  entitled  to 
compensation.  Tyrone  County  Council  v. 
Ogilvy  (35  I.  L.  T.  R.  242)  followed.  Lord 
Dunalley  v.  County  Council  of  County  Tipperary 
(N.  R.)  Madden,  J.,  39  I.  L.  T.  B.  184  . 

15. Burning    of     heather — Malice — 10 

Wm.  III.,  c.  8,  s,  7—24  db  25  Vict.,  c  97,  o.  16— 
61  *  62  Vicf.,  c.  37,  s.  5.]     K.,  the  owner  and 
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occupier  of  lands  adjoining  those  of  the  applicant, 
set  fire  to  the  heather  on  his  own  lands  at  a  date 
prohibited  by  statute.  The  fire  spread  to  and 
injured  the  lands  of  the  applicant,  which  was  the 
natural  and  probable  consequence  of  the  act  of 
K,  who,  however,  had  no  intention  of  injuring 
the  lands  of  the  applicant: — Held,  that  as  the 
act  of  K.,  though  illegal,  was,  on  the  evidence, 
not  malicious,  and  was  not  accordingly  a 
crime  punishable  on  indictment  under  the 
Malicious  Damage  Act,  1861,  the  applicant 
was  not  entitled  to  compensation  under  section  5 
of  the  Local  Government  (Ireland)  Act,  1898, 
in  respect  of  the  injury  done  to  his  lands. 
Woodley,  Applicant ;  Cork  County  Council, 
Respondents 

App.,  [1910]  2  I.  R.  29  ;  14  I.  L.  T.  R.  5 
■  16.  Burning  ot  heath  and  grouse — Ap- 
portionment— 6  <fe  7  Wm.  IV.  c.  116,  s.  135 — 
24ofc  25  Vict.,  c.  97—61  &  62  Vict.,  c.  37,  «.  5.] 
Heather  forming  a  game  covert,  maliciously 
burnt,  is  by  virtue  of  the  provisions  of  6  cfc  7 
Wm.  IV.,  c.  116,  s.  135,  and  24  &  25  Vict., 
c.  97,  is.  16,  the  subject  of  compensation,  under 
section  5  of  the  Local  Government  (Ireland)  Act, 
1898 ;  but  grouse  and  grouse's  eggs  also 
maliciously  burnt,  are  not  the  subject  of  com- 
pensation not  being  named  in  the  said  135th 
section,  nor  a  crime  punishable  on  indictment 
under  24  &  25  Vict.,  c.  97.  Fitzgerald  and 
Neale  v.  Queen^s  County  County  Council 

Co.  Ct.,  33  I.  L.  T.  R.  87 
17.  — ~  Burning   of  heather — Orouse  moun- 
tain—Injury committed  by  boy  under  fourteen 

Malice — Mountain  in  possession  of  judicial  ten- 
ants— Reservation  of  shooting  rights — Ownership 
of  landlord  in  heather — Eight  to  compensation.'] 
An  infant  under  seven  years  of  age  is  doli  inca- 
pax,  but  over  seven  and  under  fourteen  an  in- 
fant  is   prima  facie   doli   incapax,    unless    the 
presumptou  is  rebutted  by  strong  evidence  of 
a  mischievous  discretion.     Where  it  was  proved 
that  a,  boy  under  fourteen  dehberately  set  fire 
to  heather  growing  on  a  mountain  -.—Held,  that 
the  act  was  malicious  within  the  meaning  of  the 
Malicious  Damage  Act,   24  &  25  Vict.,   c.   97, 
inasmuch  as  the  58th  section  of  that  Act'renders 
it  unnecessary  to  prove  that  the  person  com- 
mittmg  the   damage  was  actuated  by   express 
malice   against  the   owner.     Where   a  landlord 
of  a  mountain,  in  the  occupation  of  tenants 
under   judicial   agreements,   which   reserved   to 
him  the  exclusive  sporting  rights,  claimed  com- 
pensation   for    the    malicious    burning    of    the 
heather    forming    a    cover    for    grouse : — Held, 
that  the  landlord  still  retained  a  property  in 
the   heather  suiEcient  to   entitle  him  to   com- 
pensation under  the  6  &  7  Wm.  IV.,  c.  116,  as 
amended  by  the  Local  Government  Act,  61   & 
62  Vict.,  c.  37,  s.  5.     Hughington  v.  Baltinglass 
District    Council         Co.  Ct.,  35  I.  L.  T.  R.  204 
J8.  — —  Burning  of  property— Compensation 
— Owners  insured  against  loss  by  fire — Sight  of 
owners  to  recover  off  county— Grand  Jury  (Ireland) 
Act,  1836  (6  <fc  7   Wm.  IV.,  c.   116);  s.  135— 
Local  Government  {Ireland)  Act,  1898  (61  <fc  62 
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Vict.,  c.  37),  s.  5.]  Upon  an  application  under 
the  Grand  Jury  (Ireland)  Act,  1836,  section  135, 
and  the  Local  Government  (Ireland)  Act,  1898, 
section  5,  for  compensation  for  damage  caused 
by  the  malicious  burning  and  destroying  of 
certain  premises,  the  fact  that  such  premises 
were  insured  against  fire  cannot  be  taken  into 
consideration  when  assessing  the  amount  of 
compensation  to  be  recovered  off  the  county  by 
the  owner  of  the  premises.  Ballymagauran  Co- 
operative Agricultural  and  Dairy  Society,  Limited 
V.  County  Councils  of  Cavan  and  Leitrim 

App.,  [1915]  2  I.  R.  85  ;  49  I.  L.  T.  R.  49 

19.  By  lunatic — Goods  in  railway  shed.] 

Where  a  woman,  who  was  a  lunatic,  burned  down 
in  the  night-time,  a  goods  shed,  two  wagons  and 
goods  on  the  line  of  the  Cork,  Bandon,  and 
South  Coast  Railway  Company,  the  company 
applied  for  compensation,  and  obtained  it. 
On  a  traverse  it  was  contended  for  the  rate- 
payers— (1)  that  the  burning  being  of  an  ad- 
mitted lunatic  could  not  be  malicious  or  wanton  : 
(2)  that  wagons  and  goods  in  them  were  not 
within  the  Grand  Jury  Acts,  and  that  the 
consignee  and  not  the  company  were  "  owners  " 
of  the  goods  within  the  meaning  of  the  Act. 
His  Lordship  affirmed  the  presentment,  but  sub- 
sequently reduced  the  amount  of  compensation 
awarded  by  the  Grand  Jury.  In  re  Leslie's 
Presentment  Cir.  Cas.,  O'Brien,  J.,  31 1.  L.  T.  215 

[See  No.  48] 

20.  Cattle— Evidence—G   &  7  Wm.  IV.. 

c.  116.  s.  135—61  <fc  62  Vict.,  c.  37,  s.  5.]  In 
an  application  for  compensation  for  the  malicious 
killing  of  two  heifers,  evidence  was  given  that 
the  applicant  was  the  object  of  malicious  ill- 
feeling,  arid  that  the  cattle  disappeared  off  an 
evicted  farm  on  which  they  were  grazing, 
but  no  evidence  was  adduced  to  show  that 
they  were  killed  or  injured : — Held,  that  no 
compensation  could  be  awarded.  Be  Keane 
(27  I.  L.  T  R.  122)  followed.  Re  Naughton 
(24  I.  L.  T.  R.  112)  distinguished.  Lord  Kenmare 
r.  Kerry  County  Council 

Cir.  Cas.,  Madden,  J.,  34  I.  L.  T.  R.  11 

21. Compensation  —  Apportionment  — 

County  boroughs  and  counties-at-large.'X  Section 
140  of  the  Grand  Jury  Act  applies  to  counties  of 
cities — though  they  are  not  divided  into 
baronies — as  well  as  to  counties-at-large,  and 
consequently  compensation  for  criminal  injuries 
which  take  place  within  a  mile  of  the  boundary 
between  a  county-at-large  and  a  county  of  a 
city  can  be  apportioned  between  the  two. 
Murphy  v.  Cork  County  Council 

App.,  2  N.  I.  J.  R.  288 

22.  Compensation — Breaking  of  windows 

on  successive  days — Continuous  act — Malicious 
Damage  Act,  1861  (24  *  25  Vict.,  c.  97,  s.  51)— 
Local  Government  {Ireland)  Act,  1898  (61  <fc  62 
Vict.,  c.  37),  s.  5.]  C,  on  being  refused  drink  in 
O.'s  publiohouse  on  a  certain  evening,  went  out- 
side, and,  after  maliciously  throwing  a,  weight 
through  one  plate-glass  window  of  the  house, 
was  about  to  break  a  second  window  with  a 
hatchet,  when  he  was  stopped  by  an  assistant  of 
O.'s,  whereupon  he  ran  away.     C.  returned  at 
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12  o'clock  the  following  day  and  maliciously 
broke  the  second  window.  The  value  of  each 
window  wag  under,  but  the  aggregate  value  of  the 
two  windows  exceeded,  £5.  Held  (by  the  Lord 
Chancellor  and  Cherry,  L.J.,  Holmes,  L.  J.,  diss.) 
that  the  wrongful  acta  of  G.  constituted  one 
continuous  transaction  for  which  he  could  have 
been  indicted  under  section  51  of  the  Malicious 
Damage  Act,  1861,  and  that,  accordingly,  0.  was 
entitled  to  compensation  under  section  5  ( 1 )  of  the 
Local  Government  (Ireland)  Act,  1898.  O'Neill, 
Applicant ;  County  Council  of  the  County  Borough 
of  Belfast,  Bespondents 

App.,  [1912]  2  I.  R.  310  ;  46  I.  L.  T.  R.  139 

23. Compensation — Death  of  applicant — 

Executors  of  applicant — Survival  of  right — 6  &  7 
Wm.  IV.,  c.  116,  s.  135  ;  61  cfc  62  Vict,  c.  37,  s.  5.] 
When  an  application  is  made  under  6  &  7  Wm. 
IV.,  c.  116,  s.  135,  as  amended  by  the  Local 
Government  (Ireland)  Act,  1898,  o.  5,  for  com- 
pensation for  malicious  injury,  to  property,  and 
the  apphcant  dies  pending  the  determination  of 
the  case  in  Court,  his  personal  representative  is 
entitled  to  continue  the  proceedings,  and  to 
recover  such  compensation  for  the  injury  to  the 
property  of  the  deceased  applicant  as  the  latter 
would  have  been  entitled  to  had  he  survived. 
Glynn  and  Kennedy,  Applicants ;  Clare  County 
Council,  Bespondents 

App.  [1910]  2  I.  R.  666 ;  44  I.  L.  T.  R.  239 

24. Compensation — Houses     burned — 

Measure  of  damages.]  Where  houses  of  a  con- 
siderable age  were  burned,  it  was  held  that  the 
cost  of  brand  new  houses  worth  more  than  the 
old  ones  could  not  be  got  from  the  ratepayers. 
0' Sullivan  v.  Cork  County  Council 

Gibson,  J.,  3  N.  I.  J.  R.  242 

25. Costs — Sural   and   urban   councils — 

Opposing  atepayers.1  An  apphcation  for  com- 
pensation for  criminal  injuries  to  the  applicant's 
property  was  formally  withdrawn,  and  the  Court 
gave  costs  (up  to  the  date  of  the  notice  of  with- 
drawal) to  the  Cork  Borough  Council,  the  Cork 
County  Council,  and  the  Cork  Rural  District 
Council,  all  of  whom  had  been  served  with  notice 
of  the  apphcation,  and  all  of  whom  had  appeared. 
The  Court  refused  costs  to  certain  ratepayers 
who  had  appeared  also  by  a  soUcitor  to  oppose 
the  application.  Cork  Gas  Consumers'  Co.  v. 
Cork  Borough  Council     Co.  Ct.,  2  N.  I.  J.  R.  102 

26. Damage  or  larceny.]   Where  owing  to 

the  action  of  persons  removing  timber,  doors, 
frames,  mantelpieces,  grates,  skylights,  &c., 
from  a  house,  the  structure  has  been  wantonly 
destroyed,  compensation  can  be  given  under 
s,  135  of  the  Grand  Jury  Act.  O'Connell  v. 
Cork  Corporation  Co.  Ct.,  2  N.  I.  J.  R.  253 

27. Decree    awarding    compensation  — 

County  Coxmcil — Financial  year — Estimates — • 
Local  Government  {Ireland)  Act,  1898,  ss.  5,  80 — 
Public  Bodies  Order,  1904 — Mandamus.'i  On 
the  29th  May,  1907,  B.  obtained  an  order  of  the 
County  Court  Judge  awarding  him  compensation 
for  criminal  injury  to  his  property  on  the 
preceding  7th  March,  to  be  raised  off  the  county 
at  large,  which  order  was  affirmed  by  the  Judge 
of  Assize  on  the  1st  July,  1907,  the  amount  of 
compensation  being  increased.      In  accordance 
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with  their  practice  imder  the  Public  Bodies 
Order,  1904,  the  county  council  at  a  meeting  on 
the  25th  February,  1907,  had  considered  and 
confirmed  the  estimates  presented  by  the 
secretary  for  the  financial  year  ending  31st 
March,  1908,  in  pursuance  of  which  the  necessary 
rates  for  that  year  were  struck.  On  the  3rd 
December,  1907,  B.  obtained  a  conditional  order 
for  a  mandamus,  directed  to  the  county  council 
and  their  treasurer  (the  H.  Bank),  commanding 
the  latter,  out  of  such  moneys  as  were  under  its 
control,  or,  if  same  were  insufficient,  then  out  of 
the  first  moneys  coming  to  its  hands  as  treasurer, 
to  pay  to  B.  the  amount  of  the  decree  and  costs. 
Cause  being  shown,  on  the  grounds  that  the 
council  were  not  empowered  to  pay  sums 
awarded  for  criminal  injuries  out  of  the  general 
funds  of  the  county,  levied  and  collected  for  other 
purposes  of  a  pubUc  nature  ;  that  it  was  intended 
to  provide  for  the  sum  awarded  to  B.  in  the 
estimates  to  be  considered  in  February,  1908  ; 
and  that  to  strike  a  special  rate  for  the  purpose  of 
another  period  of  the  year  would  cause  much 
expense  and  trouble  : — Held,  that  the  conditional 
order  should  be  discharged.  Sullivan  v.  Giltrap 
(2  N.  T.  J.  R.  212)  followed,  as  to  the  inefficacy 
of  the  decree  to  create  a  liability  immediately 
enforceable  against  the  county  council  as  a 
debt.  Magovern  v.  Finlay  (20  L.  R.  I.  189) 
distinguished.  B.  (Tighe)  v.  County  Council 
of  Mayo  ([1908]  2  I  R.  160)  distinguished 
on  the  ground  that  in  the  present  case  there 
was  no  possibility  of  including  the  amount 
awarded  to  B.  in  the  estimates  for  the  current 
financial  year.  B.  {Bennett)  v.  County  Council 
of  King's  Co. 
K.  B.,  [1908]  2  I.  R.  176 ;  42  I.  L.  T.  R.  40 
[See  No.  84.] 

28. Done    without    riot    or    tumult  — 

Compensation  for — Local  Government  (Irelandy 
Act  (61  &  62  Vict.,  c.  37,  ss.  5,  21)— County 
Borough  of  Dublin — Grand  Jury  Act,  1836  (6  <fc 
7  Wm.  IV.,  c.  116)— 7  Wm.  IV.  and  1  Vict., 
c.  2 — Injuries  resulting  from  riotous  and  tumul- 
tuous assemblies — 4  <fc  5  Vict.,  c.  10 — II  <!•  12 
Vict.,  c.  69—16  <fc  17  Vict.,  c.  38—57  <fc  58 
Vict.,  c.  60  {Merchant  Shipping  Act,  1894), 
s.  515 — Jurisdiction.]  Section  5  of  the  Local 
Government  (Ireland)  Act,  1898,  estabUshes  a 
single  code  applicable  to  the  whole  of  Ireland 
regulating  the  right  to  compensation  for  criminal 
injuries,  and  entrusts  the  administration  of  this 
code  to  the  County  Court.  Therefore,  the 
Recorder  of  Dublin  has  jurisdiction  to  award 
compensation  for  any  malicious  injury  falling 
within  the  definition  of  criminal  injury  as  ex- 
tended by  that  section,  notwithstanding  that 
there  is  no  express  repeal  of  the  previous  legis- 
lation by  which  compensation  could  be  awarded 
for  malicious  injuries  done  in  the  city  of  Dublin 
only  in  cases  where  such  injuries  (not  being 
burnings,  &c.)  were  accompanied  by  riot  or 
tumult.  Representative  Church  Body  v.  County 
Council  of  Dublin  and  Council  of  the  County 
Borough  of  Dublin 

Kenny,  J.,  App.,  [1901]  2 1.  R.  255,  261  ; 
34 1.  L  T.  R.  201;  1  N.  I.  J.  R.  2T 
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29.  Drums  —  Compensation  —  6     <fc    7 

Wm.  IV.,  c.  116,  s.  135  — 16  <fc  17  Vict., 
c.  38.]  There  ia  no  power  to  grant  compen- 
sation for  malicious  injury  to  a  drum  under 
6  &  7  Wm.  IV.,  0.  116,  s.  135.     Be  Gort  Club 


Clr.  Cas.,  Andrews,  J.,  28 1.  L.  T.  R.  138 

30.  Dynamiting  a  river — Claim  by  owner 

of  half  river  for  compensation — Malicious  Damage 
Act,  1861,  s.  32 — Grand  Jury  {Ireland)  Act, 
1836,  s.  135 — Local  Government  (Ireland)  Act, 
1898,  s.  5  (1).]  Dynamite  cartridges  liad  been 
exploded  in  a  river  at  a  point  where  L.  was  one 
of  the  riparian  proprietors.  In  consequence  of 
the  explosions  the  river  was  injured  in  its  charac- 
ter as  a  fish  producing  property,  but  no  direct 
evidence  of  injury  to  the  soil  was  given.  L.  had 
never  charged  any  rent  for  the  fishing  in  this 
river.  He  applied  for  compensation  for  criminal 
injury  : — Held,  that  any  troubling  of  private 
water  is  a  trespass  to  land,  and  the  explosion  of 
a  cartridge  is  such  a  trespass  as  will  form  the 
subject  of  compensation  under  the  Local  Govern- 
ment Act.  The  Marquis  of  Lansdovme,  Appli- 
cant ;  the  County  Council  of  Kerry  and  the  Ken- 
mare  Rural  District  Council,  Respondents 

Cir.  Cas.,  Palles,  C.B.,  48  I.  I/.  T.  R.  58 

31.  Evidence.]    In    an    application    for 

damages  for  alleged  malicious  burning  of  a 
stack  of  hay,  evidence  was  given  of  a  number 
of  recent  burnings  and  other  injuries  to  property 
in  the  neighbourhood,  but  no  common  origin 
was  proved  to  have  caused  the  same  : — Held, 
insufficient  evidence  of  malice.  It  lies  on 
claimants  for  compensation  to  prove  affirma- 
tively that  the  injuries  are  not  accidental. 
Connor  v.  Antrim  County  Council 

Cir.  Cas.,  Palles,  C.B.,  35 1.  L.  T.  R.  188  ; 
1  N.  I.  J.  R.  271 

32.  Fence — ^Damage  to — Compensation — 

6<fc  7  Wm.  IV.,  c.  116,  s.  135—61  cfc  62  Vict., 
c.  37,  8.  5.]  An  ordinary  wire  fence  adjoining  a 
road,  but  not  connected  with  any  canal  naviga- 
tion, was  maliciously  destroyed,  to  the  extent 
of  £3  : — Held,  that  the  fence  was  not  included 
in  the  words  "  other  work  "  in  the  135th  section 
of  6  &  7  Wm.  IV.,  c.  116,  and  was  not  the  subject 
of  compensation  under  that  Act,  as  extended  by 
the  Local  Glovemment  (Ireland)  Act,  1898. 
BeU  and  Lucas,  Applicants ;  County  Council  of 
King's  Co.,  Respondents 

App.,  [19101  2  I.  R.  25  ;  44  L  L.  T.  R.  4 
[Not  followed.     See  [1920]  2  L  R.  1.] 

33. Functions  of  Judge  at  hearing  of 

claim — 61  <fc  62  Vict.,  c.  37 — Evidence— Coats.'] 
Re  Midland  Railway  Co  (Ireland) 

PaUes,  L.C.B.,  38  I.  L.  T.  R.  52 

34.  Game  cover — Incorporeal  heredita- 
ment— Injury  to — Compensation — Local  Govern- 
ment (Ireland)  Act,  1898,  s.  5 — Malicious  Damage 
Act,  1861,  *.  16— Grand  Jury  (Ireland)  Act,  1836, 
s.  137.]  Lands  were  demised  for  a  term  of  years, 
under  a  lease  which  reserved  to  the  lessor,  and 
his  heirs  and  assigns,  all  game  on  the  lands,  and 
the  right  to  enter  upon  the  lands  to  search  for, 
kill,  and  carry  away  game.     During  the  con- 
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tinuance  of  the  lease  a  quantity  of  heather  and 
grass  upon  the  demised  lands,  forming  a  game 
cover,  was  maliciously  burned,  but  not  so  as  to 
injure  the  leasehold  reversion.  On  an  application 
for  compensation  by  the  owner  of  the  reversion, 
under  section  5  of  the  Local  Government 
(Ireland)  Act,  1898  -.—Held,  that  the  applicant 
was  not  entitled  to  compensation  in  respect  of 
the  injury  to  hia  incorporeal  right.  Lord  Ash- 
town,  Applicant ;  County  Council  of  Waterford 
and  Clonmel  R.  D.  C.  (No.  2),  Respondents 

App.,  [1909]  2  I.  R.  125  ;  43  I.  L.  T.  R.  29 

35. Hobby  horses     and     organ— 6  <fc  7 

Wm.  IV.,  c.  116,  s.  135—16  <fc  17  Vict,,  c. 
38.]  Where  a  Grand  Jury  found  that  an 
injury  was  wanton,  but  only  gave  a  farthing 
damages  : — Held,  on  appeal,  that  the  applicants 
were  entitled  to  full  compensation.  Re  Agnew 
and  M'Kay's  Presentment 

Cir.  Cas.,  Madden,  J.,  28  I.  L.  T.  R.  39 

36. Incorporeal   hereditaments— <SAoo<i»g' 

rights.]  In  an  application  for  compensation  for 
maliciously  setting  fire  to  a  game  cover,  the 
landlord  (applicant)  applied  for  incidental 
damages  to  shooting  rights,  and  the  incorporeal 
character  of  same  was  considered : — Held,  that 
the  claim  was  not  sustainable  within  the  meaning 
of  s.  16  or  51  of  Malicious  Damage  Act,  1861, 
and  3.  5  Local  Government  (Ireland)  Act,  1898. 
Decree  reversed  without  costs.  Massey  v.  The 
County  Council  of  Cork  and  the  Rural  District 
Council  of  Macroom 

O'Brien,  L.C.J.,  1  N.  I.  J.  R.  284 

37. Information    by    "servant    who    had 

the  care  of  the  property  so  injured  "—6  <fc  7 
Wm.  IV.,  c.  116,  s.  137.]  On  an  application  for 
compensation  for  criminal  injury  it  appeared 
that  the  applicant,  a  county  gentleman,  lived 
in  the  County  of  Meath,  but  kept  some  horses 
at  the  residence  of  his  father  in  the  King's 
County.  There  was  a  verbal  agreement  between 
the  father  and  the  son  that,  during  the  absence 
of  the  appUcant,  the  father  would  superintend 
the  management  of  the  horses  and  report  to 
the  son  any  matter  concerning  them.  This  agree 
ment  was  voluntary.  Two  grooms  were  em- 
ployed and  paid  by  the  son  to  look  after  the 
horses  under  the  control,  supervision,  and 
direction  of  his  father.  The  horses  having  been 
destroyed  by  fire,  and  the  information  required 
by  section  137  of  6  <fc  7  Wm.  IV.,  c.  116,  to  be 
made  by  "  the  appUoant  or  his  servant  who  had 
the  care  of  the  property  so  injured "  having 
been  made  by  the  father : — Held  (FitzGibbon, 
L.J.,  dissenting),  that  on  the  facts  the  father 
was  not  in  the  position  of  servant  to  his  son, 
and  was  not  a  competent  person  to  make  the 
information.  Bennett  v.  King's  Co.  County 
Council  App.,  42  L  L.  T.  R.  82 

38.  — ■ —  Information — "  Servant  who  had  the 
care  of  his  property  " — Grand  Jury  (Ireland)  Act, 
1837,  s.  137.]  A.,  on  going  to  England,  left  his 
motor  car  wi.h  B.,  with  instructions  to  get  it 
overhauled  and  painted.  While  A.  was  away 
the  motor  was  maliciously  damaged : — Held, 
that  in   the   particular  circumstances   B.    was 


(  1487  ) 


DIGEST  OF  CASES. 


(  1488  ) 


MALICIOUS  VSJVRY— continued. 

competent  to  swear  the  informatioiii    Farrell  v. 

Belfast  Corporation 

CiT.  Cas.,  Molony,  L.J.,  50 1.  L.  T.  R.  212 

39.  — —  Information  sworn  out  of  the 
county — Specifying  name  of  wrong-doer.']  The 
taking  of  a  recognish,noe  by  a  Justice  under 
section  137  of  the  Grand  Jury  (Ireland)  Act, 
1836  (as  adapted),  where  the  offender  is  unknown, 
does  not  involve  the  exercise  of  judicial  func- 
tions. Such  an  act,  being  a  merely  ministerial 
act,  may  be  done  by  a  Justice  outside  of  the 
county  in  which  he  has  jurisdiction.  Semble, 
where  the  offender  is  unknown,  the  taking  of  a 
recognisance  under  that  section  to  prosecute 
is  unnecessary.  Flood  v.  County  Dublin  C.  C. 
Rec,  41  I.  L.  T.  R.  120 

40. Information — Time    for    making — 

Three  days  after  the  injury — "  Special  circum- 
stances."]   Ryan  v.  Dublin  Corporation 

C.  Cs  42  I.  L.  T.  151 

41. Information  not  sworn  within  three 

days  from  ilXjury — Ignorance  of  fact — "  Illness 
or  other  sufficient  cause " —  Local  Oovemment 
(Ireland)  Act,  1898,  s.  5 — Grand  Jury  (Ireland) 
Act,  1836,  s.  137.]  In  an  application  for  com- 
pensation for  malicious  injury  (which  was  proved 
to  be  intentional  and  malicious)  to  a  monumental 
cross  in  a  remote  churchyard,  the  applicant, 
thro  ugh  ignorance  of  the  fact  of  tIieinjury,didnot 
swear  the  information  required  by  s.  137  of  the 
Grand  Jury  (Ireland)  Act,  1836,  within  the  three 
days  provided  by  the  section: — flcM,  that  ignor- 
ance of  the  fact  is  not  sufficient  to  prevent  the 
statutory  period  running.  Fell  v.  County  Council 
of  Cork  (47  I.  L.  T.  R.  166)  followed.  Carden, 
Applicant ;  County  Council  of  Tipperary,  North 
Hiding,  Respondents       App.,  48  I.  L.  T.  R.  205 

42. Information  late — Illness   or  other 

sufficient  cause.] '  Portion  of  a  field  of  heather 
belonging  to  the  applicant  was  burnt  on  Feb.  5 
but  the  applicant  knew  nothing  of  it  until  Peb.  9, 
and  made  his  information  on  Feb.  10  : — Held, 
that  he  had  not  been  prevented  by  illness  or 
other  sufficient  caase,  and  his  information  was 
late.  William  Toivlisley,  Applicant ;  The  County 
Council  of  Antrim,  Respondents 

Palles,  C.B.,  46  I.  L.  T.  R.  271 

43. Information  sworn  too  late — Spiking 

of  meadow— Grand  Jwj/  Act,  1836  (6  <&  1  Wm. 
IV.,  c.  116),  s.  137.]  The  applicant  suffered  a 
criminal  injury  by  the  spiking  of  13  acres  of 
meadow.  There  was  no  evidence  of  when  the 
spikes  were  driven  in,  but  an  information  was 
sworn  within  three  days  of  the  day  upon  which 
the  meadow  was  attempted  to  be  cut,  when  the 
mowing  machine  was  damaged  by  the  spikes  : — 
Held,  that  the  information  was  too  late  ;  that 
the  injury  was  done  when  the  spikes  were  driven 
in,  and  the  principle  of  continuing  damage  could 
not  be  reUed  on  to  enable  the  claim  to  compensa- 
tion to  be  sustained.  Fell  v.  County  Council  of 
Cork  App.,  47  I.  L.  T.  R.  166  ; 

48  I.  L.  T.  R.  206,  note 

44. Jurisdiction  of  Recorder  of  Bel- 
fast— Damage  not  amounting  to  £5 — Belfast 
Borough  Act,  1865  (28  &   29  Vict,  <;.  clxxxiii.). 
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s.  35 — Local  Oovemment  (Ireland)  Act  (61  <fe 
62  Vict.i^c.  37),  ss.  5,  21— Repeal  of  Special  by 
General  Act.]  The  Belfast  Local  Act,  1865 
(s.  34),  enacted  that  the  provisions  of  the  Grand 
Jury  Act,  1836,  relating  to  malicious  injuries 
(ss.  135-141)  should  not  apply  to  that  borough, 
and  provided  (section  35)  that  the  Corporation 
should  have  jurisdiction  to  award  compensation 
for  the  malicious  injuries  therein  mentioned. 
The  Belfast  liOoal  Act,  1868  (s.  18),  enlarged 
the  class  of  cases  in  which  the  Corporation 
should  have  jurisdiction  to  grant  compensation 
so  as. to  include  all  cases  in  which  any  person 
shoald  thereafter  wantonly  or  maliciously 
destroy  any  dwelling-house,  furniture,  goods, 
&c.,  of  any  person  within  the  borough  : — Held, 
that  the  jurisdiction  to  award  compensation 
possessed  by  the  corporation  under  these 
enactments  was  not  transferred  to  the  Recorder 
of  Belfast  by  the  Local  Government  Act,  1898 
(ss.  5  and  21),  and  that  the  Recorder's  juris- 
diction to  award  compensation  for  malicious 
injuries  was  confined  to  such  injuries  as  came 
.within  the  purview  of  section  5  of  the  Local 
Government  Act.  Mairs,  Applicant;  County 
Council  of  the  County  Borough  of  Belfast,  Re- 
spondents Co.  Ct.,  34  I.  L.  T.  R.  71  ; 
App.,  [1901]  2  I.  R.  1  ;  34  I.  L.  T.  R.  118 

45. Killing  of  sheep — Motive.^     A  lamb 

was  killed  maliciously  by  some  person  and  the 
carcass  taken  away.  The  skin  and  entrails  were 
buried.  On  application  by  the  owner  for  com- 
pensation for  criminal  injuries : — Held,  that  com- 
pensation was  not  payable,  and  that  the  principle 
laid  down  by  Perrin,  J.,  in  Re  Elliott  (9  I.  L.  R. 
102)  applied,  and  not  that  in  M'Dowell  v. 
Corporation  of  Dublin  ([1903]  2  I.  R.  541;  3  N.  I. 
J.  R.  313).  Movie  v.  County  Council  of  Meath 
App.,  4  N.  I.  J.  R.  127 

46. Limited  company — Form  of  applica- 
tion.] The  plate  glass  window  of  a  shop  belong- 
ing to  a  limitisd  liability  company  was  maliciously 
injured.  A  preliminary  notice  for  compensation 
was  served  and  signed  as  follows  : — "  Frederick 
James  Blair, the  applicant,  managerat  25  Henry 
Street,  Dublin,  for  Messrs.  H.  &  L.  Randall, 
Ltd."  (the  company  in  question).  The  notice 
of  application  stated  that  an  application  would 
be  made  on  behalf  of  the  said  Messrs.  H.  db  L. 
Randall,  Ltd.,  for  compensation : — Held,  that 
the  application  was  a  substantial  compliance 
with  section  5  of  the  Local  Government  Act, 
1898,  and  the  Rules,  and  a  decree  was  given. 
Blair  v.  Corporation  of  Dublin. 

Johnson,  J.,  3  N.  I.  J.  R.  185 

47. Limited  company — Grand  Jury  Act, 

1836 — "  Belonging  to  any  person" — Corporation 
—6*7  Wm.  IV.,  o.  116.  s.  135—61  &  62  Vict., 
c.  37,  s.  5.]  The  word"  person  "  in  section  135 
of  the  Grand  Jury  Act,  1 836,  includes  in  addition 
to  natural  persons  such  artificial "  persons  "  as 
corporations,  and  therefore  limited  companies 
are  entitled  to  claim  compensation  for  criminal 
injuries  to  property.  M'Birney  <fc  Co.,  Ltd.,  v. 
Dublin  Corporation ;  Todd,  Burns  dk  Co.,  Ltd., 
V.  Dublin  Corporation      App.,'.42 1.  L.  T.  R.  71 
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48. Lunatic]     Compensation  cannot  be 

awarded    for  injviries  committed  by  a  lunatic. 
Todd  Bum^  </k  Co.  v.  Dvblin  Corporation  (No.  2) 
C.  B.  A.,  Barton,  J.,  2  N.  I.  J.  R.  100 
[See  No.  19] 

49.  ISaXia^— Accident — Act  assignable,  to 

either  of  two  causes — Costs — Local  Qovernment 
Act,  1898,  s.  5 — The  County  Court  Appeals  {Ire- 
land) Rules,  1900  {April  27,  1900),  r.  17.]  In  an 
application  for  compensation  for  criminal  injury, 
where,  upon  the  facts  proved,  two  theories  are 
possible,  one  involving  malice  and  the  other 
accident,  and  the  facts  proved  are  consistent 
with  the  occurrence  being  accidental,  the  appli- 
cation should  be  dismissed.  Massy  Dawson  v 
Tipperary  County  Council 

Cir.  Cas.,  Madden,  J.,  35  I.  L.  T.  R.  176 

50. Malice — Evidence    of — Burning    of 

hay — Threatening  letter  written  after  event — Con- 
fession— Malicious  Damage  Act,  1861  (24  &  25 
Vict.,  c.  97) — Local  Government  {Ireland)  Act, 
1898,  s.  5  (61  *  62  Vict.,  c.  37) .]  In  an  applica- 
tion for  £800  compensation  for  the  malicious 
burning  of  hay  in  the  town  of  Longford,  the 
evidence  of  malice  consisted  of  a  threatening 
letter  written  to  the  applicant  after  the  fire,  and 
the  confession  of  a  man,  against  whom,  on  a  charge 
of  arson,  the  magistrates  refused  informations  : — 
Held,  that  there  was  not  sufficient  evidence  of 
malice,  and  that  the  claim  must  be  dismissed. 
M'Cormack  v.  Longford  County  Council 

Cir.  Cas.,  PaUes,  C.B.,  47  I.  L.  T.  R.  119 

51. Malice — Evidence  —  Conviction  —  In- 
dependent evidence.]  To  sustain  an  application 
for  compensation  for  malicious  injury,  it  is  not 
sufficient  to  prove  that  the  offender  was  con- 
victed' for  the  act  in  respect  of  which  the  com- 
pensation was  claimed.  It  is  necessary  to  prove, 
by  independent  evidence,  to  the  tribunal  before 
which  the  compensation  is  claimed  that  the 
property  was  injured  maUciously.  Fitzpatrick 
V.  Dublin  Corporation 

C.  B.  A.,  Barton,  J.,  2  N.  I.  J.  R.  101 

62. Malice — Injury  inflicted  on  animal — 

Levy.\  Where  an  injury  to  an  animal  was  of 
such  a  nature  that  it  appeared  to  have  been 
done  by  a  sharp  instrument : — Held,  that  from 
the  nature  of  the  case  it  must  have  been  done 
by  a  malicious  person,  and  that  the  applicant 
was  entitled  to  compensation,  and  that  it  was 
not  necessary  for  him  to  show  th»t  the  injury 
was  caused  by  reason  of  complications  with 
his  neighbours,  or  that  there  was  any  combina- 
tion against  him.  The  applicant's  holding 
cannot  be  exempted  from  the  levy,  as  the  Act 
of  Parliament  requires  the  unit  to  be  observed. 
O'Brien  v.  Cashel  District  Council 

Cir.  Cas.,  Madden,  J.,  35  I.  L.  T.  R.  202 

53.  Malice — Proof  of — Onus — Negativing 

theory  of  accident — 6  &  7  Wm.  IV.,  c.ll6,«.  137 — 
Local  Qovernment  {Ireland)  Act,  1898,  «.  5.]  An 
applicant  in  a  claim  for  compensation  for  ma- 
licious injuries  satisfies  the  onus  as  to  proof  of 
malice  in  so  far  as  it  rests  on  him  once  he  estab- 
hshes  that  upon  no  reasonable  hypothesis  con  - 
sistent  with  the  facts  of  the  case  could  the  injury 
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have  been  the  result  of  accident.     Miggins  v. 
Meath  County  Council ;    Secretary  of  State  for 
War  V.  Meath  County  Council 

Cir.  Cas.,  Campbell,  C.  J.,  51 1.  L.  T.  R.  114, 184 

54. Proof  of  malice — Exclusion  of  other 

causes.^  An  applicant  in  a  claim  for  malicious 
injury  may  prove  his  case  cither  by  direct  proof 
of  malice  or  by  evidence  excluding  any  other 
explanation,  but  it  is  essential  to  prove  malice  in 
order  that  the  claim  may  succeed.  Malcolmson 
V.  Down  County  Council 

Cir.  Cas.,  Dodd,  J.,  51  I.  L.  T.  R.  184 

55. Malicious  or  wanton  act — Intention 

to  commit  crime.]  Where  an  applicant  seeks 
compensation  for  a  criminal  injury  it  lies  on 
him  to  prove  that  the  act  was  malicious  or 
wanton,  or,  in  other  words,  done  with  intent. 
Unless  it  is  proved  that  the  act  is  a  criminal 
one  done  with  intent,  the  ratepayers  are  not 
bound  to  pay  for  it.  Negligence  is  not  enough 
to  make  the  ratepayers  liable.  Laffan  v.  Cashel 
Urban  District  Council 

Cir.  Cas.,  FitzGibbon,  L.J.,  35  I.  L.  T.  R.  203 

56. Mandamus  —  Practice  —  Costs  —  No 

cause  shoum  to  conditional  order.]  Where  J.B.  H. 
had  obtained  a  decree  for  £1,500  and  £10  costs 
from  the  going  judge  of  assize,  against  the 
county  council  in  respect  of  a  claim  for  a  criminal 
injury,  and  assigned  the  said  sum  to  W.  H.,  but 
the  treasurer  of  the  county  council  refused  to 
pay  the  money,  W.  H.  then  applied  under  s.  80 
of  the  Local  Government  (Ireland)  Act,  for  a 
mandamus  directing  the  county  council  and  its 
treasurer  to  pay  the  money.  A  conditional 
order  was  granted,  and  no  cause  being  shown 
against  it,  the  order  was  made  absolute.  But 
before  the  writ  of  mandamus  could  be  served,  the 
treasurer  of  the  county  council  remitted  the  sum 
of  £1,510  to  the  solicitors  for  the  plaintiff.  The 
plaintiff  now  applied  ex  parte  for  an  order  that 
the  county  council  pay  the  costs  of  the  man- 
damus proceedings,  and  the  Court  granted  the 
order  sought.  E.  {Hume)  v.  Limerick  County 
Council  and  another         K.  B.,  1  N  I.  J.  R.  102 

57.  Mistake — Information   sworn    before 

magistrate  of  wrong  county — Time,  extension  of — 
Local  Qovernment  {Ireland)  Act,  1898,  s.  5  (7) — 
County  Court  Rules,  r.  17 — Grand  Jury  Act, 
1836  (6  cfc  7  Wm.  IV.,  c.  116),  s.  137.]  Where 
an  applicant  for  compensation  for  injury  to 
property  fails  to  comply  with  the  statutory 
conditions  of  section  137  of  the  Grand  Jury  Act, 
1836,  through  ignorance  or  mistake,  he  does 
not  come  within  the  description  in  the  section 
of  being  "  prevented "  from  doing  what  is 
required  by  "  sufficient  cause."  In  re  Smith 
and  the  County  Dublin  County  Council 

App.,  35  I.  L.  T.  R.  110  ;  1  N.  L  J.  R.  107 

58. Mortgagee  not  in  possession— CZaim 

for  compensation — Premises  burned  by  mortgagor — 
Conviction  for  arson  —  Agent  —  Information  — 
"  Servant  having  the  care  of  the  property  " — 6  <fc 
7  Wm.  IV.,  V.  116,  s.  137.]  A.,  owner  in  fee  of 
premises  on  which  buildings  were  erected,  mort- 
gaged them  to  B.,  since  deceased,  of  whom  C. 
and  D.  were  executors.     Neither  B.,  C.  nor  D. 
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was  in  possession  of  the  premises  prior  to  the 
destruction  of  the  buildings.  E.  acted  as  agent 
for  C.  and  D.  in  effecting  an  insurance  on  the 
premises,  and  paying  the  premiums  thereon  ; 
had  communications  on  their  behalf  with  A. 
as  to  payment  of  interest  on  the  mo^gage,  and 
acted  as  their  agent  in  winding  up  B.'s  estate.  A. 
set  fire  to  the  buildings  in  order  to  fraudulently 
claim  the  amount  of  an  insurance  which  he  had 
effected  thereon,  and  was  convicted  of  the  offence 
E.  made  the  information  on  which  a  claim  by  C. 
and  D.  for  compensation  for  the  destruction  of 
the  buildings  was  based  : — Held,  that  E.  was  not 
"  the  servant  of  C.  and  D.  having  the  care  of 
their  property  injured  "  within  the  137th  section 
of  6  &  7  Wm.  IV.,  c  116,  and  that,  therefore,  the 
claim  could  not  be  sustained.  Qucere,  Could 
C.  and  D.  have  sustained  the  claim  on  an  infor- 
mation sworn  by  themselves  ?  Smith  and 
another.  Applicants,  County  Council  of  Tyrone, 
Respondents ;  Omagh  Sural  District  Council, 
Appellants 
App.,  [1909]  2  I.  R.  674  ;    43  I.  L.  T.  R.  178 

59. Motive.]      A  person  broke  a  plate 

glass  window  of  a  shop  and  stole  an  article 
therefrom.  He  was  indicted  and  convicted  of 
larceny.  On  an  application  by  the  owner  of  the 
plate  glass  window  for  compensation  for  criminal 
injuries  : — Held,  that  as  the  person  who  did  the 
damage  could  have  been  indicted  under  the 
Malicious  Damage  Act,  1861,  the  case  came 
within  section  5  of  the  Local  Government  Act, 
1S98,  and  compensation  could  be  awarded. 
.Beis  V.  Corporation  of  Dublin 

Johnson,  J.,  3  N.  I.  J.  R.  184 

60. Movable  threshing  machine — 6  &  7 

Wm.  IV.,  c.  116,  B.  135.]  A  movable  threshing 
machine,  drawn  from  place  to  place  and  worked 
by  a  locomotive  steam  engine,  even  if  maliciously 
burned  within  a  haggard,  cannot  be  made  the 
subject  of  compensation  within  6  &  7  Wm.  IV., 
c.  116,  s:  135.  Be  Sullivan  (19  L  L.  T.  R.  41) 
distinguished.     Lalor's  Presentment 

C.  C.  R.,  33  I.  L.  T.  R.  81 

61.  Notice  to  public  bodies.]    The  Grand 

Jury  Act  made  certain  notices  to  certain  public 
bodies  and  officers  a  condition  precedent 
to  obtaining  compensation  for  malicious 
burning.  The  C.  Improvement  Act,  as  far  as 
the  city  of  C.  was  concerned,  transferred  the 
jurisdiction  as  to  compensation  for  malicious 
burning  to  the  town  council,  and  introduced 
various  changes  as  to  the  powers  and  duties  of 
the  public  bodies  and  officers  mentioned  in  the 
former  Act,  which  rendered  an  exact  compliance 
with  its  provisions  impossible.  A,,  having 
applied  to  the  Town  Council  of  C.  for  compen- 
sation, was  required  to  prove  the  service  of  these 
notices ;  and  this  decision  was  affirmed  by  the 
Recorder.  A.  now  appplied  for  a  certiorari  : — 
Held  that,  though  compliance  modo  et  forma 
with  some  of  the  notice  provisions  had  become 
impossible,  yet  those  provisions  had  an  ulterior 
object,  with  respect  to  which  compliance  might 
stiU  be  had  in  substance.  Held  also  that,  though 
the  performance  of  all  the  notice  provisions 
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might  be  rendered  impracticable  by  subsequent 
legislation,  the  performance  of  those  that  were 
possible  was  still  obligatory.  B.  v.  The 
Mayor,  <fcc.,  of  Cork 

Q.  B.,  [1863]  16  I.  C.  L.  R.  1 
62. Notices — Posting — Application  for  com- 
pensation under  6  d:  7  Wm.  IV.,  c.  116,  s.  135 — 
Posting  of  notice  on  the  barrack  in  the  parish.'] 
The  posting  of  an  application  for  compensation 
for  malicious  injury  at  the  nearest  police  station, 
instead  of  the  police  barrack  in  the  parish,  is 
insufficient  under  6  &  7  Wm.  IV.,  c.  116.  Be 
Byan's  Presentment 

•  Cir.  Cas.,  Madden,  J.,  28  I.  L.  T.  R.  81 

63.  Notices — Service  of.}  In  applica- 
tions for  compensation  for  malicious  injury  which, 
were  rejected  by  the  Presentment  Sessions, 
because  the  six  days,  notice  under  ss.  11  and  135 
of  6  &  7  Wm.  IV.,  0.  116,  were  served  at  the 
nearest  police  station,  which,  in  one  case,  was 
not  in  the  parish  where  the  outrage  was  com- 
mitted, and  the  ten  days'  notice  was  served  at 
the  nearest  police  station  in  the  parish  only^ 
and  not  at  every  pohce  station  in  the  parish  : — 
Held,  on  a  traverse,  that  the  cases  were  ruled 
by  Be  Hall's  Presentment  (8  I.  L.  T.  R.  175) 
and  not  by  Be  Byan's  Presentment  (28  I.  L. 
T.  R.  81).  The  six-day  notice  must  he  served 
at  the  nearest  police  station,  not  necessarily 
in  the  parish  in  which  the  injury  was  suffered 
and  the  ten-day  notice  was  served  and  posted 
by  handing  it  to  the  sergeant  in  charge  of  the 
police  station  nearest  to  the  place  where  the 
injury  was  suffered.     Anon. 

Cir.  Cas.,  Murphy,  J.,  31  I.  L.  T.  36 

64.  Notices — Service.']  Where  the  six- 
day  notice  of  intention  to  apply  for  compensa- 
tion for  malicious  injury  was  served  at  the 
nearest  poUce  barrack,  not  in  the  parish  in 
which  the  injury  was  done,  and  the  second 
notice  (ten-day)  was  served  only  at  the  nearest 
police  station  in  the  parish,  and  not  served  and 
posted  at  every  police  station  in  the  parish : — 
Held,  to  be  sufficient,  and  that  the  presentment 
should  be  fiated.     Anon. 

Cir.  Cas.,  Murphy,  J.,  30  L  L.  T.  427 

65.  Notices  —  Service  —  Fatality  —  6  <fc 

7  Wm.  IV.,  c.  116,  o.  135—16  *  17  Vict.,c.  38.] 
Where  the  service  of  the  necessary  notices  of 
an  appUcation  for  compensation  for  malicious 
injury  cannot  be  proved  at  Presentment  Sessions 
owing  to  a  fatalitj',  such  as  the  absence  of  the 
process-server  at  Road  Sessions  elsewhere  the 
same  day,  the  Grand  Jury  may  subsequently  en- 
tertain the  application  on  proof  of  such  service. 
In  the  Matter  of  Beilly's  Presentment 

Cir.  Cas.,  PaUes,  C.B.,  32  I.  L.  T.  R.  142 

66.  Notices — Service — Proof  of— 6  &   7 

Wm.  IV.,  c.  116,  ss.  11,  135.]  The  applicant 
for  compensation  for  a  malicious  injury  did  not 
prove  the  services  of  the  notices  required  by 
6  &  7  Wm.  IV.,  c.  116,  ss.  11,  135,  whereupon 
the  Presentment  Sessions  declined  to  entertain 
the  application.  An  application  was  subse- 
quently made  to  the  Grand  Jury  to  hear  the 
case ;    they  declined  to  do  so  unless  directed 
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by  the  Judge  of  Asaize.     The  Judge  of  Assize 

declined  to   give   any   direction.     Be   Devine's 

Presentment 

Cir.  Cas.,  FitzGlbbon,  L.J.,  32  I.  h.  T.  R.  45 

67. Onus  ol  proof — Malice — Accident — 

Costs.]  In  application  for  compensation  for 
criminal  injuries,  the  onus  is  on  the  applicant 
of  giving  affirmative  evidence  of  malice,  and  he 
will  not  be  entitled  to  succeed  merely  because  no 
affirmative  proof  is  given  that  the  injury  was 
accidental.  Coats  may  be  awarded  against  an 
applicant  who  has  brought  an  untenable  appeal. 
M'Auley  v.  County  Council  of  Antrim 

PaUes,  C.B.,  1  N.  I.  J.  R.  270 

68. Onus  ot  proof — Malice — Function  of 

Judge — Costs.}  In  an  application  for  compensa- 
tion for  criminal  injuries  it  is  for  the  applicant 
to  prove  they  were  not  accidental,  and  it  is  not 
for  the  county  to  prove  accident.  When  the 
question  is,  was  an  act  malicious,  and  when  that 
only  can  be  proved  by  the  negativing  of  its 
being  accidental  it  often  almost  comes  to 
proving  the  negative.  The  functions  formerly 
exercised  by  Judge  and  Jury  are  now  consoli- 
dated and  discharged  by  the  Judge  alone, 
but  they  still  continue  separate  and  distinct 
questions.  Costs  may  be  given  against  un- 
successful appHcant,  not  only  to  the  county 
council,  but  also  to  an  opposing  district  council. 
Midland  Great  WesternRy.  Co.  v.  County  Council 
of  Roscommon    Palles,  L.C.B.,  3  N.  I.  J.  R.  317 

69. Peace  oiGeer — Maiming —  Stabbed — 

IruMpacilated,']  A  police  constable  who,  while 
on  duty,  was  stabbed  in  such  a  way  that  he  was 
incapacitated  for  a  considerable  time  from 
resuming  his  ordinary  duties,  was  held  entitled 
to  compensation  under  s.  106  of  the  Grand  Jury 
Act,  as  altered  and  adapted  by  the  Adaptation 
of  Irish  Enactments  Order,  1899.  M^Cabe  v. 
Dublin  Corporation         Co.  Ct.,  1  N.  I.  J.  R.  88 

70.  Person   injured — Liability  of  lessee 

after  assignment.]  A.  was  the  original  lessee  of 
certain  premises  under  a  lease  which  contained 
covenants  by  him  to  insure  and  keep  the  pre- 
mises in  repair.  A.  assigned  his  interest  to  B., 
who  gave  a  mortgage  of  the  premises  to  ^.  as 
security  for  portion  of  the  purchase-money.  B. 
assigned  the  premises,  subject  to  the  mortgage, 
to  C,  and  C.  went  into  possession.  C,  while  in 
possession,  set  fire  to  the  premises  deliberately, 
and  burnt  them  down  : — Held,  on  an  application 
by  A.  for  compensation  for  the  injury  done  to 
the  premises,  that  he  was  entitled  to  compensa- 
tion as  being  a  "  person  injured."  Corken  v. 
Antrim    C.  C.  C.  B.  A.,  41 1.  L.  T.  R.  131 

71. "  Person  " — Trade  name.]     A  trade 

name  is  not  a  "  person  "  within  the  meaning 
of  s.  137  of  6  &  7  Wm.  IV.,  c.  116.  An  applicant 
suing  in  a  trade  name  cannot  recover  compensa- 
tion for  malicious  injury,  and  the  Court  has  no 
power  to  amend  by  inserting  his  full  name 
Boyers  v.  Dublin  Corporation 

C.  B.  A.,  Barton,  J.,  2  N.  I.  J.  R.  102 

72.  Plate    glass— 6   &    7    Wm.     IV., 

c.  116,  n.  133.]  The  cutting  and  damaging  of 
plate-glass  with  a  diamond : — Held,  to  be  fit 
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subject  for  compensation  for  malicious  injury. 

In  re  Hilliard's  Presentment 

Cir.  Cas.,  O'Brien,  L.C.J.,  29  I.  L.  T.  R.  98 

73.  Plate  glass  windows — Presentment — 

6*7  Wm.  IV.,  c.  116,  s.  135—16  da  17  Vict.^ 
c.  38,  s.  1.]  The  malicious  destruction  of,  or 
injury  to,  a  plate-glass  window  in  a  shop,  is- 
not  the  subject  of  compensation  within  the 
6  &  7  Wm.  XV.,  c.  116,  s.  135  ;  and  a  present- 
ment for  it  cannot  be  passed  by  the  Grand 
Jury,  or  fiated.  In  re  Limerick  Election  Petition 
(De  Moleyns  L.  &  T.,  7th  Ed.,  403  followed; 
In  re  HiUiard's  Presentment  (29  I.  L.  T.  R.  98) 
overruled.     In  re  Barretts  Presentment 

Cir.  Cas.,  Palles,  C.B.,  31  I.  L.  T.  R.  97. 

74. Plate      glass    window  —  Dominant 

motive — Larceny.]  Where,  in  an  application  for 
compensation  for  the  malicious  breaking  of  a 
plate  glass  window,  it  appeared  that  the 
dominant  motive  of  the  person  breaking  the 
window  was  the  larceny  of  watches  : — Held,  that 
the  application  could  not  be  sustained.  Wilde 
V.  Armagh  County  Council 

C.  B.  A.,  Gibson,  J.,  2  N.  I.  J.  R.  169 

75.  Plough  — Machine  —  Local  Govern- 
ment (Ireland)  Act,  1898,  i>.  5—24  <fe  25  Vict.,, 
c.  97,  s.  15.]  A  plough  is  not  a  "  machine  "  or. 
"  engine  "  within  the  meaning  of  24  &  25  Vict, 
c.  97,  s.  15.  The  breaking  or  destruction  of  a 
plough  is  not  a  crime  punishable  on  indictment 
under  that  section,  and  consequently  no  com- 
pensation therefor  can  be  awarded  under 
section  5  of  the  Local  Government  (Ireland)  Act, 
1898.  Sed  queer e,  such  compensation  could  be 
awarded  if  the  amount  of  injury  exceeded  in 
value  £5,  as  provided  by  section  51  of  24  &  25 
Vict.,  c.  97.     Rose  v.  Carlow  County  Council 

Cir.  Cas.,  Johnson,  J.,  34  I.  L.  T.  R.  116 
Overruled.    See  [1920]  2  I.  R.  143. 

76.  Poisoning    dog  —  Local    Government 

Act,  1898—60  <fc  61  Vict.,  c.  37,  s.  5—6  <fc  7 
Wm.  IV.,  c.  116,  s.  135—24  dk  25  Vict,  c.  97, 
ss.  40,  41  and  51.]  Compensation  for  the 
malicious  poisoning  of  a  dog  cannot  be  awarded 
under  section  135  of  6  &  7  Wm.  IV.,  o.  116,  as 
extended  by  section  5  of  61  &  62  Vict.,  c.  37, 
to  injuries  to  real  and  personal  property,  which 
are  crimes  punishable  on  indictment  under  the 
Malicious  Damage  Act,  1861.  Stalker  v.  County 
Council  of  Tipperary  {South  Riding) 

Co.  Ct.,  33  I.  L.  T.  R.  114 

77.  Practice — Declaration  before  magis- 

rate  for  county — Act  6  <fc  7  Wm.  IV.,  c.  116, 
ss.  137,  174.1  Where  a  malicious  injury  was 
committed  on  a  tramcar  a  short  distance 
outside  the  City  of  Belfast,  and  the  statutory 
declaration  was  made  before  a  city  magistrate  : — 
Held,  that  the  Grand  Jury  were  right  in  refusing 
to  fiat  the  presentment,  on  the  ground  that  the 
declaration  should  have  been  made  before  a 
magistrate  for  the  county.  Belfast  Street 
Tramways  Presentment 

Cir.  Cas.,  O'Brien,  L.C.J.,  32  I.  L.  T.  R.  31 

78.  Practice — Bight  to  costs  as  between 

county  and  district  council.]  Where  an  appealed 
claim  for  compensation  has  been  defeated  and 
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costs  are  given  against  the  applicant,  these 
costs  should  be  given  to  the  county  council, 
and  not  to  the  district  council,  but  the  district 
council  should  be  given  an  order  entitling  them 
to  tax  against  the  county  council  whatever 
reasonable  expenditure  and  costs  they  can 
Touch  before  the  clerk  of  the  peace.  Lyness  v. 
Down  County  Council  and  Moira  Burdl  District 
Council        Cir.  Cas.,  Wright,  J.,  36 1.  L.  T.  R.  93 

79.  Preliminary    notice  —  Defective    in 

essential  matter — Power  of  judge  to  amend — 
Local  Qovernment  (Ireland)  Act,  1898,  s.  5  (7) — 
County  Court  Rules,  March  22,  1899,  rr.  5,  17.] 
The  County  Court  Judge  and  Judge  of  Assize 
have  power  to  amend  a  preUminary  notice  of 
application  for  compensation  for  criminal  injury 
which  is  defective  in  an  essential  matter.  Where 
the  preliminary  notice  of  application  was  in 
the  form  prescribed  by  the  rules,  but  was  not 
signed  by  the  applicant,  but  only  by  his  solici- 
tor: — Held  (on  case  stated),  (1)  that  the  notice 
was  defective  by  reason  of  its  not  containing 
the  name  of  the  applicant,  and  (2)  the  County 
Court  Judge  and  Judge  of  Assize  have  juris- 
diction to  amend  the  notice  by  inserting  the 
name  of  the  applicant : — Semble,  such  juris- 
diction applies  to  matters  prescribed  by  rules 
as  distinguished  from  matters  prescribed  by 
statute.  On  this  ground  Smith  v.  Dublin 
County  Council  (35 1.  L.  T.  R.  110)  distinguished. 
Manders  v.  Kildare  C.  C.  and  Naas  B.  D.  C. 
(No.  1)  App.,  43  I.  L.  T.  R.  9 

80. Procedure — Information  before  Justice 

— Sworn  too  late — "Other  sufficient  cause."] 
"  Other  sufficient  cause  "  preventing  the  lodg- 
ment of  information  for  a  criminal  injury  claim 
within  three  days,  as  required  by  s.  137  of  the 
Grand  Jury  Act,  means,  cause  controlling  the 
will  and  not  depending  on  volition.  Wynne 
V.  Leitrim  County  Council 

Walker,  L.J.,  1  N.  I.  J.  R.  272 

81.  Procedure — Preliminary  notice — Ex- 

^lmination — Recognizance.']  The  preliminary 
notice  required  by  r.  5  of  the  Statutory  County 
Court  Biiles,  to  be  served  on  the  Commissioner 
of  Police  in  the  City  of  Dublin,  was  served  on 
the  Superintendent  of  Pohce  at  the  local  police 
station,  and  was  by  him  forwarded  to  the  Com- 
missioner : — Held,  that  there  was  a  substantial 
compliance  with  the  rule,  and  that  strict  comph- 
ance  might  be  waived  under  r.  17.  Before  making 
bis  examination,  the  examinant  had  entered  into 
a  recognizance  to  prosecute  the  offender,  but  did 
not  enter  into  a  fresh  recognizance  on  the 
occasion  of  his  examination.  The  two  steps  were 
taken  within  the  prescribed  time.  Held,  that 
it  was  not  necessary  that  the  examination  and 
recognizance  should  be  made  on  the  same 
occasion.     Staples  v.  Dublin  Corporation 

C.  B.  A.,  Barton,  J.,  2  N.  I.  J.  R.  101 

82. Rate     for     next    financial    year — 

Compensation  —  Mandamus  —  Local  Qovernment 
(Ireland)  Act,  1898.]  —When  a  county  council 
is  striking  a  rate  for  the  current  financial  year, 
it  is  their  duty  to  include  in  that  rate  the 
amounts  comprised  in  any  orders  made  for  the 
payment     of     compensation     by     the     county 
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council  in  respect  of  criminal  injuries  since  the 
time  when  the  previous  rate  was  struck,  and  if 
the  county  councils  fail  to  do  so  they  are  liable 
to  a,  writ  of  mandamus.  R.  (Kiely)  v.  Queen's 
Co.  County  Council  K.  B.,  42  I.  L.  T.  R.  235 
[See  No.  27.] 

83. "  Recognizance."]        In     order    to 

support  a  claim  for  compensation  for  malicious 
injury,  it  is  necessary  that  the  recognizance  to 
prosecute  the  offender  should  be  entered  into  by 
the  same  person  who  has  made  the  information 
or  examination  required  by  s.  137  of  6  &  7  Wm. 
IV.,  0.  116.  Todd,  Bums  &  Co.  v.  Dublin 
Corporation  (No.l.)  Barton,  J.,2  N.  I.  J.  R.  100 

84.  Red  setter  dog.]      A  red  setter  dog 

is  not  the  subject  of  compensation  within 
6  &  7  Wm  IV.,  c.  116  s.  135,  and  the  Local 
Government  (Ireland)  Act,  1898,  s.  b.  Logan  v. 
County  Council  of  Donegal 

Cir.  Cas.,  FitzGibbon,  L.J.,  40  I.  L.  T.  R.  132 

85.  — —  River — Poisoning — Claim  by  owner 
of  river  and  fishery  for  compensation — Grand  Jury 
(Ireland)  Act,  1836,  s.  135 — Local  Government 
Ireland)  Act,  1898,  s  5  (1).]  A  river  had  been 
poisoned  with  lime  and  in  consequence  a 
quantity  of  fish  therein  was  destroyed,  and  the 
river  was  injured  in  its  character  as  a  fish 
producing  property.  The  owners  of  the  river 
and  of  the  exclusive  right  of  fishing  therein 
applied  for  compensation  for  criminal  injury  : — 
Held,  that  property  belonging  to  the  applicants — 
namely,  the  river  and  the  physical  portion  of  the 
earth's  surface  over  which  it  ran — had  been 
injured  by  the  poisoning,  and  that  therefore  the 
applicants  were  entitled  to  compensation  for  the 
loss  thus  sustained.  Meredith  v.  Kerry  County 
Council  Cir.  Cas.,  Palles,  C.B.,  45  I.  L.  T.  R.  169 

86. Servant  having  care — Information — 

Local  Government  Act,  1898,  «.  5  —  Grand 
Jury  Act,  1836,  «.  137 — Swearing  of  information 
by  son  having  control  of  property  injured — Ques- 
tion of  service.]  The  question  as  to  whether  the 
servant  who  makes  the  information  is  a  servant 
having  the  care  of  the  property  injured  for  the 
purposes  of  section  137,  is  one  of  fact  and  not  of 
law.  A  son  who  manages  a  farm  for  his  father 
under  his  written  instructions,  but  receives  no 
actual  payment  for  so  doing,  is  "  a  servant  having 
the  care  of  the  property  injured."  Bennett  v. 
King's  Co.  C.  C.  ([1908]  42  I.  L.  T.  R.  821  dis- 
tinguished. Bichard  Fell  v.  County  Council  of 
Cork  Cir.  Cas.,  47  I.  L.  T.  R.  302 

87. Ship  or  vessel— 24  tfc  25  Vict.,  c.  97, 

s.  46 — Fishing  boat  not  exceeding  £5  in  value.]  A 
fishing  boat,  £4  in  value,  was  maliciously 
destroyed  by  some  person  unknown : — Held, 
that  the  boat  was  not  a  ship  or  vessel" 
within  the  meaning  of  24  &  25  Vict.,  c.  97,  s.  46, 
and  that  therefore  its  destruction  was  not  the 
subject-matter  of  a  claim  for  compensation  for 
criminal  injury  under  section  5  of  the  Local 
Government  Act,  1898.  M'Eurnan  v.  Leitrim 
County  Council  Co.  Ct.,  42  I.  L.  T.  90 

88.  Sod    fence — Damage    to — Claim    of 

right — Compensation — 61  cfc  62  Vict.,  c.  37,  s.  5.] 
Compensation  for  malicious  injury  to  a  sod  fence, 
whereby  forty  perches  of  said  fence  were  de- 
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stroyed,  will  be  granted  where  malice  is  proved. 
Thornton,    Applicant ;     Cork    County    Council, 
Besppndents  Cherry,  L.J.,  46 1.  L.  T.  R.  207 

89. Statue— Ownership  ol  statue — Bight 

to  claim  compensation — Assessment  of  compensa- 
ion  for  "  work  of  art" — Malicious  damage  Act, 
1861,  s.  39  (24  <fc  25  Vict.,  c.  Q7)— Local  Govern- 
ment (Ireland)  Act,  1898,  s.  5  (61  cfc  62  Vict, 
c.  37).]  Where  a  statue,  erected  by  "  his 
gratefvd  tenantry  "  to  the  memory  of  the  father 
of  the  applicant,  and  placed  in  gardens  open  to 
the  pubUo,  but  under  the  control  of  the  applicant 
was  criminally  injured  by  being  tarred : — Held, 
although  there  was  no  deed  of  gift  of  the  statue 
from  the  subscribers  to  the  applicant,  the  pro- 
perty in  the  statue  was  in  the  apphcant,  and 
he  could  therefore  sustain  a  claim  for  compen- 
sation for  the  injury  thereto  ;  and  further,  that 
although  the  statue  was  a  "  work  of  art,"  the 
amount  of  compensation  was  to  be  determined, 
not  by  the  cost  of  the  statue  or  the  cost  of 
making  a  replica  of  it,  ^ut  by  the  depreciation 
caused  by  the  stains,  which  left  the  statue, 
though  not  so  good  as  before,  still  a  good  statue. 
Farnham  v.  Cavan  County  Council 

Cir.  Cas.,  47  I.  L.  T.  R.  98 

90. Unlawful    Assemblies    Act,    1853, 

s.  1 — Unlawful  assembly — Subject  of  compensa- 
tion— Goods  stolen  to  be  burnt — Larceny — Mali- 
cious Damage  Act,  1861,  s.  51.]  A  crowd 
assembled,  in  the  first  instance  for  a  lawful 
purpose,  proceeded  to  light  a  bonfire,  and, 
breaking  into  neighbouring  houses,  pulled  out 
windows  and  furniture,  and  threw  them  on  the 
fire : — Held,  that  they  thereby  constituted 
themselves  an  unlawful  assembly,  and  the 
owners  of  the  furniture,  &c.,  were  entitled  to 
compensation  under  the  Unlawful  Assemblies 
Act,  1853.  Held  further,  that  the  removal  of 
the  chattels,  though  it  might  be  the  foundation 
of  a  prosecution  for  larceny,  did  not  prevent 
their  destruction  from  being  the  subject-matter 
of  compensation.  Clarence  Factory  v.  Belfast 
(County  Borough  of) 

Cir.  Cas.,  Barton,  J.,  34  I.  L.  T.  R.  164 

91.  Unlawful  assemblies — Malicious  In- 
juries Act,  (Ireland)  Act  1853,  s.  1 — Consequen- 
tial damage.']  Where  two  or  more  persons  com- 
mit any  unlawful  injury  to  property,  the  injured 
party  may  recover  compensation  under  16  cfc 
17  Vict.  0.  38,  s.  1.  Where  a  person  commits  an 
unlawful  act  which  has  the  direct  result  of 
causing  injury  to  property,  the  damage  so 
caused,  it  within  the  intendment  of  the  criminal 
is  part  of  the  injury  and  cannot  be  regarded  as 
mere  consequential  damage.  Drinan  v.  Cork 
County  Council  Co.  Ct.,  52  I.  L.  T.  R.  103 

92.  Urban     sanitary     district — Sanitary 

authority  of  the  town  of  Thurles — Liability  of 
ratepayers — Public  Health  Act,  s.  206 — Grand 
Jury  Act,  6*7  Wm.  IV.,  c.  116,  s.  135—48  <fc 
49  Vict.,  c.  98.]  By  48  &  49  Vict.,  o.  98 
(Schedule,  "  Thurles,"  u.  1),  ''  all  jurisdiction 
power  and  authority,  with  respect  to  roads 
bridges,  footpaths,  and  pubUo  works  within  the 
town  of  Thurles,  vested  in  the  Grand  Jury  of 
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the  North  Riding  of  Tipperary  under  any  Act 
or  Acts,  shall  be  transferred  from  the  said 
Grand  Jury  to  the  sanitary  authority  of  the 
town  of  Thurles.  After  such  transfer  it  shall 
not  be  lawful  for  such  Grand  Jury  to  make  any 
presentment  with  regard  to  any  road,  bridge, 
footpath,  or  public  work  within  the  said  town, 
except  public  works  chargeable  on  the  said 
North  Biding  at  large  ;  and  lands  and  premises 
within  the  said  town  shall  not  be  liable  to  Grand 
Jury  Cess."  A  maUoious  injury  having  been 
committed  within  the  town,  the  Grand  Jury 
presented  a  sum  to  be  levied  off  the  rateable 
premises  within  the  said  town : — Held,  that 
48  cfc  49  Vict.,  u.  98,  did  not  deprive  the  Grand 
Jury  of  the  power  of  making  such  presentment, 
and  therefore  the  presentment  was  legal. 
Bayley  v   Moloney  Ex.,  30  I.  L.  T.  R.  12 

93.  Value — Body  of  persons — Owners — 

Form  of  application — Sentimental  value.']  On 
an  application  for  compensation  for  maUcious 
damage  to  property  which  has  a  sentimental 
value  above  its  market  value,  only  the  strict 
market  value  can  be  considered  for  any  purpose  : 
Quaere,  whether  in  any  case  one  person  can  be 
appointed  by  a  body  of  joint  owners  to  apply 
for  compensation  on  their  behalf.  Campbell  v. 
Antrim  County  Council 

Cir.  Cas.,  Gibson,  J.,  43  I.  L.  T.  R.  133 

94. "Vessel"  —  Drotchin  wherry.]       A 

drotchin  wherry  is  a  "  vessel "  within  the  mean- 
ing of  section  42  of  24  &  25  Vict.,  o.  97 ;  and 
compensation  for  criminal  injury  can  be  awarded 
under  that  section  in  respect  of  a  wherry  cast 
away  and  injured,  and  s.  51  of  the  same  Act, 
•which  requires  the  amount  of  the  injury  to  e  xceed 
£5  does  not  apply.  Craig  v.  County  Council  of 
Donegal  App.,  4  N.  I.  J.  R.  144 

95.  "Wanton  act."]    On  the  occasion 

of  a  loyal  demonstration  certain  persons  set 
fire  to  a  portion  of  a  gorse  hedge,  enclosing  a  field, 
in  which  a  mare  and  two  horses  of  the  applicant: 
were  confibaed.  The  mare  being  frightened 
thereby,  jumped  upon  a  gate  and  was  impaled 
and  killed,  and  the  horses  were  ajso  injured : — 
Held,  that  the  act  was  "  wanton,"  and  the 
applicant  entitled  to  recover.     Be  Carville 

Co.  Ct..  35  I.  L.  T.  R.  16 

96.  Yearly  tenant — Covenant  to  repair.] 

An  application  for  compensation  for  malicious 
injuries  was  rejected  by  the  Corporation  of  the 
City  of  Limerick,  not  upon  the  merits,  but 
because  they  considered  that  the  applicant  was 
not  entitled  to  claim  compensation  for  his  posses  ■ 
sioniuterest  in  the  premises  mahciously  destroyed , 
he  being  but  a  tenant  from  year  to  year  : — Held, 
that,  there  being  a  covenant  to  repair  the  premises 
in  existence,  the  applicant  was  entitled,  and 
damages  assessed.     In  re  Byan's  Presentment 

Cir.  Cas.,  Palles,  C.B.,  31  I.  L.  T.  366 

Appeal — Costs — Two  appellants — Only  one 

set  of  costs  allowed    1  N.  I.  J.  R.  142 
See  Appeal 

Game  cover  [1909]  2  I.  R.  125  ; 

43  I.  L.  T.  R.  29 
See  Malicious  Injury.    34. 


(  1499  ) 


DIGEST  OF  CASES. 


(  1500  ) 


MALICIOUS  mJVRY— continued. 

Mortgagee  not  in  possession — Information 

[1909]  2  I.  R.  674 ;  43  I.  L,  T,  R.  178 
See  Malicious  Injury.    58. 

Statutory,  meaning  of 

[1903]  2  I.  R.  541  ;  3  N.  I.  J.  R.  313 
See  Malicious  Injury.    8. 

MALICIOUS  PROSECUTION. 

1. False  Imprisonment — Honest  belief  in 

truth  of  charge — Acting  "  recklessly  " — Indirect 
•motive — Implied  malice-']  In  an  action  for 
malicious  prosecution  and  false  imprisonment : — 
Held,  that  though  the  jury  found  that  the  defen- 
dant honestly  beUcTed  the  truth  of  the  charge 
he  was  making  against  the  plaintiff,  yet  if  they 
were  satisfied  that  he  was  influenced  by  an  in- 
direct or  corrupt  motive  in  instituting  the  pro- 
secution, they  ought  to  find  malice.  But  where 
the  jury  found  "  honest  belief  "  and  no  malice 
but  that  "  defendant  acted  reckessly  by  not 
taking  sufficient  care "  : — Held,  that  "  reck- 
lessly could  not  mean  "  recklessly  as  to  the 
truth  or  falsity  of  the  charge,"  as  such  a  meaning 
would  be  inconsistent  with  "  honest  beUef,"  and 
did  not  therefore,  import  malice,  though  it 
might  be  evidence  of  it.     Moore  v.  Trulock 

Q.  B.,  33  I.  L.  T.  R.  62 

2.  — '—  Reasonable  and  probable  cause.]  The 
plaint  alleged  that  the  defendant  W.,  having 
made  demand  of  a  certain  sum  of  money  on 
the  plaintfE  L.,  according  to  the  form  in  the 
Schedule  to  Irish  Bankruptcy  and  Insolvency 
Act,  falsely  and  maliciously,  and  without  reason- 
able or  probable  cause,  had  a  summons  issued 
out  of  the  Bankrupt  Court  for  the  personal 
appearance  of  L.  that  the  bankruptcy  proceed- 
ings were  determined  in  favour  of  L.  ;  and  that 
L.  had  suffered  much  in  his  credit  and  reputation, 
by  having  had  to  appear  at  the  said  Court.  To 
this  defendant  demurred  : — Held  (dissentiente 
Hayes,  J.),  allowing  the  demurrer,  that  the  plaint 
disclosed  no  cause  of  action.  Held  also,  that 
the  suing  out  of  a  commission  of  bankruptcy  is 
not  analogous  to  the  proceeding  by  trader 
debtor  summons.  Held,  per  Hayes,  J.,  that 
special  damage  was  sufficiently  averred.  Lunham 
V.  Wakefield       Q.  B.,  [1863-4]  16  I.  C.  L.  R,  507 

MANAGEMENT  —  Infants'  estate  —  Trustees — 
Authorised  to  mortgage 
[1904]  1  I.  R.  513  ;   43  I.  L.  T.  R.  136 
See  Salvage.    3. 

MANAGER. 

Appointed     in     administration     action — 

Priority  of  costs  [1899]  1  I.  R.  69 

See  Executor — Actions.    5. 

■ National    school — Liabihty    on    contract 

made  by  predecessor 

46  I.  L.  T.  R.  222 
See  National  School  Teacher.    2. 

• Unsuccessful     action     by  —  Sanction     of 

Court — EeaUsation  of  assets — Priority 
of  costs  [1899]  1 1.  R.  194  ; 

33  I.  L.  T.  R.  37 
See  Executor— Actions.    6. 


MANDAMUS. 

Applicant  for  4  N.  I.  J.  R.  169 

<See  Practice— Crown  Side. 

Application  for  Hcence — Equality  of  votes 

■ — Form  of  order — Certiorari 
[1902]  2  I.  R.  252 ;  1  N.  L  J.  R.  85 
See  Licensing  Acts — Licensing  Certificate. 
11. 

Arbitration — Railway  company — Injury  to 

lands  17  I.  C.  L.  R.  148 

;S^ee  Lands  Clauses  Acts — Compensation.  7 

Asylum    Officers'    Superannuation    Act — 

Decision  of  Lord  Lieutenant — Finality  of 

[1916]  2  I.  R.  184  ;  49  L  L.  T.  R.  239 

See  Local  Government — Asylum  Officers. 

Certiorari — Case  stated — Proper  remedy 

1  N.  I.  J.  R.  30 
See  Justices — Case  Stated.    1. 

Collector    of    Inland    Revenue  —  Excise 

licence  [1904]  2  I.  R.  494  ; 

37  I.  L.  T.  R.  156 

See  Licensing  Acts — Licensing  Certiflcate.  2. 

Compensation    for    criminal    injury — De- 

cree— Estimates — Financial  year 
[1908]  2  I.  R.  176 ;  42  I.  L.  T.  R.  40 

See  Malicious  Injury.    27. 
— —  Compulsory   acquisition    of   lands — Man- 
damus to  compel  deposit  of  maps  and 
plans  [1915]  2  L  R.  36,  45 

See    Lands    Clauses    Acts — Compulsory 
Powers.    3. 

Coroner,  Death  of — Duty  of  county  council 

to  fill  vacancy         5  N.  I.  J.  R.  77,  135 
See  Local  Government — Officer.    7. 

County     and     rural     district     councils — 

Demand  and  refusal — Repair  of  road 
[1908]  2  I.  R.  101 
See  Local  Government — Roads.    42. 

County  council — Consideration  of  tenders 

[1905]  2  I.  R.  299 
See  Practice — Certiorari.    19. 

County    council  —  Election    of    returning 

officer  45 1.  L.  T.  R.  267 

See  Local  Government — Election.    9. 

Costs — Proceeding  on  behalf  of  the  Crown 

[1908]  2  I  R.  32 ;  41  I.  L.  T.  R.  79 
See  Practice — Costs.    19. 
See  Practice — Mandamus. 

Drainage    Board  —  Damages    and    costs 

against— Rates         [1902]  2  I.  R.  138  ; 

35  I.  L.  T.  R.  164  ;  1  N.  I.  J.  R.  179 

See  Drainage  and  Improvement  Code.    4. 

Election     for     rural     district     council — 

Nomination  paper — Misnomer 

[1914]  2  L  R.  243 
See  Local  Government — Election.    12. 

Election  of  clerk — Urban  district  council — 

Majority  35  I.  L.  T.  B.  12 ; 

1  N.  I.  J.  R.  43,  73 
See  Local  Government — Election.    4. 

Election  of  Petty  Sessions  clerk— Alleged 

plenarty  [1910]  2  I.  R.  601,  617  ; 

44 1.  L.  T.  R.  99, 120 
See  Petty  Sessions  Clerk.    4. 

Election  of  Petty  Sessions  clerk 

43  I.  L.  T.  R.  133 
See  Petty  Sessions  Clerk.    6. 
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Estates  Commissioners — Determination  by 

— Lands  fit  to  be  regarded  as  separate 

estate  [1911]  2  I.  R.  11  ; 

44 1.  L.  T.  R.  157 

See  Land  Purchase  Acts — Separate  Estate.  4. 

I  _     Fishery  inspectors — Certificate 

[1896]  2  I.  R.  40,  57 
See  Fisheries  Acts.    11. 

■ Fishery  inspectors — Fixed  net  —  Inquiry 

as  to  title  [1899]  2  I.  R.  21 

See  Fisheries  Acts.    12. 

Form  of  writ  47  I   L.  T.  R.  109 

See  Solicitor — Right  ol  Audience. 

Government  arbitrator — Compensation 

[1897]  2  T.  R.  362,  415 
See   Lands    Clauses    Acts— Compulsory 
Powers.    1. 

In  what  eases  it  lies      35  I.  L.  T.  R.  167  ; 

1  N.  I.  J.  R.  220 
See  Local  Government — Roads.    50. 

Joint     committee     of     management     of 

district  lunatic  asylum — Local  Govern- 
ment (Ireland)  Act,  1898,  ss.  9,  84 

[1909]  2  I.  R.  276,  284  ; 
42  I.  L.  T.  R.  233 ;  43  1.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

Justices  —  Adjournment    by    Justices    at 

Quarter    Sessions    when    there    is    an 
equality  of  votes       [1903]  2  I.  R.  108  ; 
36  L  L.  T.  R.  234 ;  3  N.  I.  J.  R.  39 
See  Justices — Quarter  Sessions.    15. 

Justices — Dismiss — Second  summons 

[1897]  2  I.  R.  236 
See  Game.    9. 

• Justices  —  Grant   of  certificate  for   spirit 

grocer's  licence  [1896]  2  I.  R.  15 

See  Licensing  Acts — Licensing  Certificate. 
66. 

Justices — Petty  Sessions — Adjournment 

46  I.  L.  T.  R.  66 
See  Justices — Jurisdiction  (Petty  Sessions). 
1. 
— —  Justices — Petty   Sessions — Protracted   ad- 
journment 39  I.  L.  T.  R.  117 
See  Justices — Practice  (Petty  Sessions).  6. 

Justices  —  Quarter  Sessions  —  Application 

for  publican's  hcence — Justices  equally 

divided  [1902]  2  I.  R.  252  ; 

1  N.  I.  J.  R.  85 

See  Licensing  Acts — Licensing  Certificate. 

11. 

Justices  —  Tolls  in   Smithfield   Market — ■ 

Jurisdiction  of  Justices 
[1898]  2  I.  R.  762,  769  ;  31  I.  L.  T;  108 
See  Market.    4. 

Justices,  warrant  for  recovery  of  poor  rate 

[1910]  2  L  R.  681 ;  45  I.  L.  T.  R.  9 
See  Poor  Rate — Recovery  ol.    5. 

-  Land  Commission  [1899]  2  I.  R.  399  ; 

[1902]  2  L  R.  696  ;  32 1  L.  T.  R.  26,  78  ; 
33 1.  L.  T.  R.  157 
See  Land  Law  Acts — Fair  Rent.    60. 

Land   Commission — Application   to   state 

case  for  Court  of  Appeal 

[1894]  2  1.  R.  394 
See  Land  Law  Acts — Case  Stated.     2. 


MANDAMUS— coraimucd. 

Local      Government      Board  —  Existing 

officer — Increased  remuneration 
[1902]  2  1.  R.  330  637  ;  [1908]  2  I.  R.  670  ; 
36  I.  L.  T.  R.  87  ;  2  N.  L  J.  R.  130 

3  N.  I.  J.  R.  335 
5ee  Local  Government — Existing  Officer.  9. 

Local  Government  Board  auditor — Muni- 

cipal expenditure — Surcharge 

[1894]  2  L  R.  489 
See  Municipal  Corporation — Accounts.    1. 

Local  Government  election — Commissioner 

for  trial  of  petition — Case  stated 
[1908]  2  I.  R.  433  ;  42  I.  L.  T.  R.  224 
See  Election  Petition.    2. 

Nomination    by    Justices    of    person    to 

execute  warrant  for  loan  fund  decree 

42  I.  L.  T.  R.  117 
See  Loan  Fund  Society.    4. 

Poor   law    guardians  —  Medical    officer — 

Appointment  [1902]  2  I.  R.  412  ; 

35  I.  L.  T.  R.  13 ;  1  N.  I.  J.  R.  57 

See  Local  Government — Medical  Officer.  11. 

Practice — Effective  alternative  remedy 

[1901]  2 1.  R.  133, 162 
See  Licensing  Acts— Licensing  Certificate. 
57. 

Practice — No  cause  shown  to  conditional 

order— Costs  1  N.  I.  J.  R.  102 

See  Malicious  Injury.    56. 

Prevention  of   Cruelty   to   Children   Act, 

1894 — Bail  pending  appeal 

[1899]  2  1.  R.  310 
See  Criminal  Law — General.    9. 

Quarter   Sessions — Reversal   of   Order   of 

Justices  on  erroneous  grounds 

[1905]  2  I.  R.  510 
See  Justices — Jurisdiction  (Petty  Sessions). 
12. 

Rate    for    financial    year    should    include 

provision   for   compensation  for   mali- 
cious injuries  42  I.  L.  T.  R.  235 
See  Malicious  Injury.    82. 

Register   of    workhouse — Religion   of   in- 

fant—Prosecutor       [1908  2 1.  R.  343  ; 
41  I.  L.  T.  R.  86 
See  Infant — Religion. 

Registrar    of    Joint    Stock    Companies — ■ 

Dentists — Refusal  to  register 
[1904]  2  I.  R.  634 ;  38  I.  L.  T.  R.  137  ; 

4  N.  1.  3.  R.  172 
See  Dentist.    3. 

■  Regulations  for  letting       47  I.  L.  T.  R.  31 

See  Labourers  (Ireland)  Acts.    52. 

Repair  of  roads — Default  of  county  and 

district    councU — Person    aggrieved — 
Demand  and  refusal 

1  N.  I.  J.  R.  99,  114 
See  Local  Government — Roads.    40. 

Statute  of  Limitations  runs  from  date  of 

38  I.  L.  T.  R.  218 
See  Local  Government — Rates.    1: 

To  county  council  to  repair  road 

[1904]  2  I.  R.  569,  579;  38 1.  L.  T.  R.  178,  233 
See  Local  Government — Roads.    43. 

43  I.  L.  T.  R.  172 
See  Local  Government — Election.    5. 
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Town    Clerk — Dismissal    of — Refusal    to 

deliver  up  books — Irrelevant  afiSdavit 
—Coats  1  N.  I.  J.  R.  45 

See  Local  Government — Officer.    17. 

[1916]  2  I.  R.  18  ;  50  I.  L.  T.  R.  20 

See  Vaccination.    2. 


MANDATORY  INJUNCTION. 

Light — Obstruction — Substantial  interference — 
Actionable  nuisance — Substantial  light.]  In  an 
action  for  the  obstruction  of  ancient  light  in  the 
plaintiff's  building  (purchased  by  him  at  a  cost  of 
£1,950)  by  a  new  red-brick  building,  erected  at  a 
great  expense  after  remonstrance  by  the  plaintiff. 
Barton,  J.,  held  that  an  obstruction,  amounting 
to  an  actionable  nuisance,  had  been  caused  by  the 
new  building,  and  by  a  decree  dated  the  3rd 
March,  1906,  granted  an  injunction  restraining 
its  continuance  so  as  to  cause  such  actionable 
nuisance  ;  but  intimated  that  such  injunction 
would  not  be  enforced  for  a  period  sufficient  to 
enable  the  defendants  to  abate  the  nuisance. 
The  defendants  then  caused  the  red-brick  wall 
of  the  new  building,  which  intercepted  the  light 
to  be  faced  with  white  tiles,  which  they  alleged 
so  improved  the  light  coming  to  plaintiff's 
windows  as  to  abate  the  nuisance.  Upon  motion 
by  the  plaintiff  for  a  writ  of  sequestration. 
Barton,  J.,  pointing  out  that  the  plaintiff  had 
no  prescriptive  right  to  the  substituted  light, 
and  being  of  opinion  that  the  damage  to  the 
plaintiff's  windows  from  the  wall,  even  if  faced 
with  white,  would  be  not  less  than  £500,  on  the 
19th  January,  1907,  ordered  a  writ  of  sequestra- 
tion to  issue.  On  an  appeal  by  the  defendants 
against  both  the  judgment  of  3rd  March,  1906, 
and  the  order  of  19th  January,  1907,  it  was  held 
by  the  Court  of  Appeal  that,  having  regard  to  the 
amount  of  damages  and  the  circumstances  of  the 
case  (including  the  effect  of  the  white  tiles),  the 
plaintiff  was  not  entitled  to  an  injunction,  but  (on 
the  plaintiff  decUning  to  accept  £500  damages) 
directed  an  inquiry  as  to  damages,  the  cost  of 
same  to  depend  upon  the  result,  as  if  defendant 
had  lodged  £500  in  Court : — Held,  on  appeal  by 
the  plaintiff  to  the  House  of  Lords,  that  the  order 
of  the  Court  of  Appeal  should  be  reversed,  and 
the  order  of  Barton,  J.,  restored.  Per  Lord 
Robertson  :  The  Court  would  not  be  justified  in 
holding  that  an  actionable  obstruction  of  ancient 
light  could  be  justified  by  the  substitution  of 
light  reflected  from  a  white  surface,  when  the 
injured  owner  had  no  legal  right  to  the 
continuance  of  these  newly-created  conditions. 
Black  V.  Scottish  Temperance  Life  Assurance  Co. 
Barton,  J.,  App.,  H.  L.,  [1908]  1 1.  R.  541, 561 ,  577; 
42  I.  L.  T.  R.  194 

Exercise    of    statutory    powers — Damages 

in  lieu  of  injunction — Acquiescence 

[1898]  1  I.  R.  161 

See  Practice — Injunction.    2. 

. Obstruction  to  public  highway 

[1902]  1  I.  R.  13  ;  2  N.  I.  J.  R.  33 

See  Highway.    16. 


MANDATORY  OR  DIRECTORY— Word  "  shall  " 
[1913]  1  I.  R.  63,  193  ;  47  L  L.  T.  R.  51.  53 
See  Local  Government — Roads.    5. 


MANOR — Adjoinmg 
shore 

See  Seashore. 


the     sea — Patent — Fore- 

[1905]  1  I.  R.  483  509 ; 

[1907]  1  I  R.  481 

2. 


MANSE — Farm — Agricultural  holding 

See  Land  Law  Acts — Character  of  Holding. 

86,  87. 

MANSLAUGHTER— Caused  by  negligence 

49  I.  L.  T.  R.  15 
See  Criminal  Law — General.    17. 

MANUFACTURER— Trade  name 

[1900]  1  I.  R.  43 
See  Trade  Mark.    4. 

MANURE — Unloading  within  sanitary  district 
— Railway  Co. — Public  Health  Act, 
1878,  s.  107  [1897]  2  I.  R.  340 

See  Public  Health  Acts.    18. 

MAP. 

Deposited  with  title  deeds — Premises  in 

map  not  included  in  deeds 

[1909]  1  I.  R.  87 
See  Mortgage— Equitable  Mortgage.    4. 

Landed  Estates  Court  Conveyance — Not 

agreeing  with  schedule  of  tenancies 

[1902]  2  I.  R.  63 
See  Land  Judges'  Court— Conveyance.    1. 

Reference  to,  in  deed  of  conveyance 

32  I.  L.  T.  R.  82 
See  Deed — Construction.    7. 

Reference     to     Landed     Estates     Court 

Conveyance     [1895]  2  I.  R.  660,  675  ; 

30  I.  L.  T.  R.  105,  106 

See  Land  Judges'  Court — Conveyance.  4. 

MARGARINE. 

1. "  Exposure  " — No    Mel.']     By    the 

Margarine  Act,  1887,  s.  6,  if  margarine  "  be  ex- 
posed for  sale  by  retail,  there  shall  be  attached 
to  each  parcel  thereof  so  exposed  for  sale  and 
in  such  manner  as  to  be  clearly  visible  to  the 
purchaser  a  label  marked  '  margarine,' "  and 
by  section  4  penalties  are  imposed  for  offences 
against  the  Act.  The  respondents  kept  mar- 
garine for  sale  in  their  shop  on  the  counter. 
There  were  two  marble  slabs,  and  on  each  a  lump 
of  margarine  properly  labelled.  By  leaning  over 
the  counter  and  looking  behind  one  of  the  slabs 
ft  parcel  of  margarine  could  be  seen  which  was 
not  labelled,  but  a  customer  coming  into  the 
shop  in  the  ordinary  way  could  not  see  the 
parcel  of  margarine  unless  he  took  some  unusual 
steps  beyond  that  of  an  ordinary  customer : — 
Held,  that  the  parcel  of  margarine  was  not  "  ex- 
posed for  sale "  within  the  meaning  of  the 
section.  To  constitute  the  offence  the  margarine 
should  be  in  the  open  shop  for  sale.  Daly  v. 
Maypole  Dairy  Go.,  Ltd. 

K.  B.,  5  N.  I.  J.  R.  274 
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MARGARINE— conMmued. 

2. ^"  Parcel"    as    distinguished     from 

"paclcage" — Exposing   for    sal^ — Label — Mar- 
garine Act,  1887  (50  db  51   Vict.,  c.  29),  s.  6.] 
Section  6  of  the  Margarine  Act,  1887,  presoribea 
the  following  regulations  to  be  observed  by  per- 
sons dealing  in  margarine  : — (1)  "  Every  package 
whether  open  or  closed,  and  containing  mar- 
garine   shall    be  branded  or    durably  marked 
'  margarine '  on  the  top,  bottom,  and  side,  in 
printed    capital   letters    not   less    than    three- 
quarters  of  an  inch  square  "  ;    and  (2)  "  And  if 
such  margarine  be  exposed  for  sale  by  retail, 
there  shall  be  attached  to  each  parcel  thereof  so 
exposed,  and  in  such  manner  as  to  be  clearly 
visible  to  the  purchaser,  a  label  marked  in  printed 
capital  letters  not  less  than  one  and  a  half  inches 
square,     '  margarine.' "     On     the     defendant's 
counter  there  was  a  butt  of  margarine,  from 
which  the  lid  had  been  removed,  but  which  was 
branded  on  the  lid  bottom,  and  side  with  the 
word   "  margarine."     There   was  no   label   at- 
tached,  as  required  by  the  second  regulation. 
Defendant's  assistant,  on  being  asked  for  one 
pound  of  margarine  by  the  prosecutor,   sliced 
away  that  quantity  from  the  margarine  in  the 
butt,  and  sold  it  to  him.     The  defendant  was 
prosecuted  under  the  second  regulation,  but  the 
magistrates  declined  to  convict,  upon  the  ground 
that,  upon  the  acts  proved,  it  had  not  been 
violated : — Held,   that   the   facts   brought   the 
defendant  within  the  second  regulation,  and  that 
the   magistrates   ought  to   have  convicted  the 
defendant     thereunder.     Maguire,     Appellant ; 
Porter,  Respondent 
K.  B.,  [1905]  2  I.  R.  147  ;  39  I.  L.  T.  R.  18; 
5  N.  I.  J.  R.  11 
MARINE  INSURANCE— Cargo 

[1899]  2  I.  R.  257 
See.  Ship— Cargo.    1. 

MARINER — Nuncupative  will 

[1915]  2  I.  R.  362 
See  Probate  (and  Administration) — Grant 
ol  Probate.    20. 

MARKET. 

1.  Custom  of — Sale  of  pigs  by  weight — 

Deductions  for  broken  weight  and  carriage.'] 
Where  the  plaintifE  had  sold  to  the  defendant 
three  pigs  by  dead  weight  at  43s.  per  cwt.,  the 
weight  being  1  cwt.  1  qr.  27  lbs.,  and  the  defen- 
dant claimed  to  be  entitled  by  custom  to  pay 
at  a  less  rate  for  the  broken  weight  and  to 
deduct  one  shilling  per  pig  for  carriage  : — Held, 
that  defendant  must  pay  for  the  broken  weight 
at  the  contract  rate  of  433.  per  cwt.,  and  as 
there  was  no  reference  in  the  contract  note  to 
the  deduction  of  one  shilling,  such  a  custom, 
if  it  existed,  would  be  unreasonable.  Myles 
v.  lAjtU    Cir.  Cas.,  Gibson,  J.,  37  I.  L,  T.  R,  192 

2.  Market — Sale    in — Tolls — Contract — 

Where  made — Markets  and  Fairs  Clauses  Act, 
1847  (10  cfc  11  Viat.,  c.  14),  <s.  13.]  M.  wrote  to 
S.,  who  lived  outside  the  market  area  of  the 
Urban  District  of  L.,  offering  a  certain  price  for 
certain  goods.     The  letter  contained  a  post- 


MARKET — continued. 

script :  "If  you  do  not  accept  above  price 
kindly  return  this  docket."  S.  did  not  return 
the  docket,  nor  did  he  notify  M.  that  he  accepted 
the  offer.  S.  placed  goods  of  the  kind  and 
quantity  ordered  on  his  own  part  and  brought 
them  into  the  market  area  of  L.,  and  delivered 
them  to  M.  at  M.''s  shed,  refusing  to  pay  the 
market  tolls  which  the  Urban  District  of  L.  was 
authorised  to  levy  on  marketable  goods  brought 
for  sale  into  the  market  area  of  the  Urban  District 
of  L.  S.  was  summoned  for  non-payment  of  toll, 
but  the  Justices  dismissed  the  case : — Held, 
that  S.,  in  not  returning  the  docket  did  not 
thereby  accept  the  offer,  and  that  no  contract 
was  made  until  delivery  of  the  goods  to  M. 
within  the  market  area  of  the  Urban  District 
of  L.  The  contract  was  completed  and  the  sale 
made  within  the  market  area  of  L.,  and  S. 
should  have  been  convicted  under  section  13  of 
the  Markets  and  Pairs  Clauses  Act,  1847. 
Lisbum  Urban  District  Council  v.  Shortt 

K.  B.,  46  I.  L.  T.  R.  132 

3.  Tolls — Civil  Bill  for — Title  jurisdic- 
tion.] A  Civil  BUI  having  been  brought  to 
recover  the  alleged  tolls  of  a  market,  by  a 
person  claiming  as  lessee  of  the  tolls  from 
the  patentee : — Held,  that  as  tolls  were  an 
incorporeal  hereditament,  the  Civil  Bill  should 
have  been  brought  on  the  title,  and  the  case 
was  dismissed  without  prejudice.  In  re  The 
Tolls  of  the  Town  of  Newmarhet 

Co.  Ct.,  32  I.  L.  T.  52 

4.  Tolls  — ■  Markets    and    Fairs    Clauses 

Act,  ISil— Special  Act— 53  &  54  Vict.,  c.  246— 
Smithfield  Market — Tolls  on  hay  and  straw — 
Summary  jurisdiction — Incorporation  of  statute — 
Construction  of  statute.]  Section  39  of  the 
Markets  and  Fairs  Clauses  Acts,  1847,  provides 
a  summary  procedure  for  the  recovery  of  tolls. 

I  Section  1  of  the  same  Act  declares  that  its 
!  provisions  are  not  to  apply  except  where  it  is 
i  incorporated  by  the  Special  Act  authorising  the 
i  undertaking.  The  Act  was  expressly  incor- 
porated by  the  Dublin  Improvement  Act,  1849 
(12  &  13  Vict.,  c.  97,  s.  71),  which,  however,  con- 
tained a  clause  (section  82)  declaring  that  Smith- 
field  Market  should  at  aU  times  remain  a  free 
and  open  market.  The  Dublin  Improvement 
(Amendment)  Acts  of  1861  (24  &  25  Vict.,  c.  26) 
and  1864  (27  &  28  Vict.,  c.  305),  recite  the  Act 
of  1849,  and  each  of  these  Acts  contains  a  clause 
directing  that  it  is  to  be  read  along  with  the  Act 
of  1849  and  the  Acts  incorporated  therewith. 
The  Dublin  Corporation  Act,  1890  (53  &  54  Vict., 
c.  246),  recites  the  Acts  of  1849,  1861,  and  1864, 
that  some  of  their  provisions  required  amend- 
ment, that  it  was  expedient  to  authorise  the 
corporation  to  take  tolls  in  Smithfield  Market, 
and  (by  section  86)  enacts  that  when  that  market 
should  be  completed  and  open  for  use  the  82nd 
section  of  the  Act  of  1849  was  to  be  repealed  and 
the  corporation,  entitled  to  charge  the  tolls 
mentioned  in  the  schedule  to  the  Act  on  hay  and 
straw  exposed  for  sale.  After  the  completion 
of  the  market,  the  corporation  relying  on 
section  39  of  the  Markets  and  Fairs  Clauses 
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Act,  1847,  sought  to  recover  these  tolls  on  a 
summons  before  the  Chief  Metropolitan  Police 
Magistrate,  who  held  that  he  had  no  summary 
jurisdiction  as  to  the  same.  The  Corporation 
having  obtaned  a  conditional  order  for  a 
mandamus  to  compel  the  magistrate  to  hear  and 
determine  the  summons  : — Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  the  Queen's 
Bench  Division),  that  the  Markets  and  Fairs 
Clauses  Act  of  1847  was  not  incorporated  with 
the  Act  of  1890,  and  that  consequently  the 
tolls  could  not  be  summarily  recovered  before 
the  magistrate.  The  mere  fact  of  two  statutes 
being  in  pari  materia,  even  with  the  express 
provision  that  both  shall  be  construed 
together  as  one  Act,  is  insufficient  to  justify 
the  application  to  a  new  subject-matter  in  the 
second  Act  of  the  provisions  of  the  earUer  Act. 
Ward  V.  Stevenson  (1  New  Sessions  Cases,  162) 
approved.     B.  v.  Wall 

Q.  B.,  App.,  [1898]  2  I.  R.  762,  769  ; 
31  I.  L.  T.  108 

5. Tolls — Markets  and  fairs — Delivery  of 

goods  pursuant  to  a  previous  contract — Evidence 
of  contract — Case  stated.]  The  Markets  and  Pairs 
Clauses  Act,  1847  (10  Vict.  o.  14),  s.  13,  enacts 
that  "  after  the  market-place  is  opened  every 
person  other  than  a  licensed  hawker  who  shall 
sell  or  expose  for  sale  in  any  place  within  the 
prescribed  limits  .  .  .  any  articles  in  respect 
of  which  tolls  are  .  .  authorised  to  be  taken 
shall  be  liable  to  a  penalty."  T.,  living  outside 
the  limits,  brought  to  a  shop  within  the  Umits  a 
basket  of  eggs  and  delivered  them  to  the  shop- 
keeper in  pursuance  of  an  arrangement,  made 
three  years  before,  that  the  shopkeeper  would 
take  all  T.'s  butter  and  eggs,  which  arrangement 
had  continued  up  to  the  date  of  the  summons, 
the  shopkeeper  paying  T.  full  market  price. 
T.  was  summoned  by  the  local  authority  for  an 
offence  under  the  above  section,  and  the 
magistrates  dismissed  the  case  on  the  ground 
that  the  eggs  were  delivered  pursuant  to 
contract.  On  a  case  stated : — Held,  that  the 
decision  of  the  magistrates  was  correct  in  law. 
Newtownards  V.  D.  C,  v.  Tweedie 

K.  B.,  41 1.  L.  T.  R.  23 

6. Tolls — Agreement  to  sell  goods  then 

outside  market  limits,  followed  by  delivery 
within  limits — Marhets  and  Fairs  Clauses  Act, 
1847  (10  Vict.,  c.  14),  (,.  13.]  Section  13  of  the 
Markets  and  Fairs  Clauses  Act,  1847,  imposes 
a  penalty  on  every  person  selling,  or  exposing 
for  sale,  within  the  limits  of  a  market,  except  in 
his  own  dweUinghouse  or  shop,  any  tollable 
articles.  G.  was  charged  on  summons  with 
having  sold,  or  exposed  for  sale,  on  the  13th 
June,  1904,  within  the  limits  of  a  market,  a 
quantity  of  potatoes,  whch  were  tollable 
articles.  It  appeared  that  on  the  9th  June 
G.  had  agreed  with  M.,  within  the  limits  of  the 
market,  to  supply  him  with  1  cwt.  of  potatoes 
on  price  being  agreed  on.  The  potatoes  were 
not  at  the  time  within  the  Umits  of  the  market, 
but  were  delivered  within  such  limits  on  the 
13th  June : — Held,  that  G.  was  not  guilty  of  an 
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offence  within  the  section.    Gracey  v.  Baribridge 

Urban  District  Council 

K.  B.,  [1905]  a  I.  R.  209  ;  38  I.  L.  T.  R.  262  ; 

5  N.  I.  J.  R.  5 

7. Tolls — Sale  of  milk  within  Umits  of 

City  of  Londonderry — Londonderry  Improvement 
Act,  1896  (59  tb  60  Vict.,  c.  ccxlix.).]  By  a 
local  Act  (59  &  60  Vict.,  c.  ccxlix.)  for  the 
establishment  and  regulation  of  markets  in 
the  borough  of  i.,  it  was  provided  that  it  should 
be  lawful  for  the  corporation  froni  time  to  time 
to  demand  from  any  person  bringing  into  the 
existing  or  any  future  market  place,  or  building 
or  ground  connected  therewith,  any  marketable 
commodity  specified  in  Schedule  B.,  such  tolls 
as  the  corporation  should  from  time  to  time 
appoint,  such  tolls  to  be  supplementary  to 
the  tolls  in  the  Londonderry  Improvement 
Act,  1848;  "and  all  tolls  payable  under 
the  Londonderry  Improvement  Act,  1848, 
and  under  this  Act  shall  be  payable  to 
the  corporation  on  aU  marketable  com- 
modities specified  as  the  subject  of  toll 
thereunder,  notwithstanding  that  the  whole  or 
the  bulk  of  such  marketable  commodities  sold 
or  offered  for  sale  may  not  have  been  brought 
into  the  market  or  bui  Idings  or  ground  connected 
therewith,  or  be  within  the  city,  at  the  time  of 
such  sale  or  offer  for  sale,  if  such  sale  or  offer 
for  sale  was  in  fact  made  by  sample  or  other- 
wise within  the  city,  provided  always  that  the 
tolls  aforesaid  shall  not  be  payable  if  the  sale 
be  made  in  the  dwelling-house  or  shop  of  the 
persons  making  such  sale."  The  tolls  in 
Schedule  B.includedsweet  milk.  The  defendant 
who  resided  a  few  miles  outside  the  city  of  L., 
was  in  the  habit  of  sending  into  the  city  sweet 
milk  for  sale  every  day  (except  Sundays)  to 
customers  of  his  who  took  milk  from  him  regu- 
larly. The  defendant's  servant,  who  delivered 
the  milk,  took  with  him  daily  some  extra  supply 
in  case  the  regular  customers  wanted  some  extra 
amount,  and  if  they  did  not  he  would  sell  it  to 
anyone  who  asked  it  from  him.  in  case  he  had  it. 
None  of  the  milk  was  sold  in  the  market : — Held 
(affirming  the  decision  of  the  Queen's  Bench 
Division),  that  the  defendant  was  liable  to  pay 
toll  on  milk.  Corporati  on  of  Londonderrv  v.  Moore 
App.;  [1899]  2  I.  R.  247  ;  32  I.  L.  t.  R.  175 

Charter — Exposing      goods      for     sale — 

Sunday  35  I.  L.  T.  81  ; 

3  N.  I.  J.  R.  248 
See  Justices — Jurisdiction  (Petty  Sessions). 
95. 

Compulsory    purchase — Evicted    Tenants 

(Ireland)    Act,    1907— Price— Sale    in 
open  market  [1914]  1  I.  R.  364 

See  Land  Purchase  Acts — Evicted  Tenant. 
5. 

Dangerous  structure — Negligence 

28  I.  L.  T.  R.  132 
See  Local  Government — Town    Commis- 
sioners. 

Dedication  of  street  subject  to  right  of 

public  fair — Goods  exposed  for  sale — 
Obstruction    of    highway — Bona  fide 
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claim  of  right — Ouster  of  juriadiotion 

of  Justices  [1913]  2  I.  R.  391  ; 

45  I.  L.  T.  R.  217 

See  Justices — Jurisdiction  (Petty  Sessions) . 

96. 

Stall  in — ^Municipal  franchise 

[1894]  2  I.  R.  346 
See  Municipal  Corporation— Burgess.  1. 

Tolls — ^Mortgage — Receiver —  Priority 

[1899]  1  I.  R.  229 
See  Mortgage— Priority.    2. 

Tolls— Rating  [1897]  2  I.  R.  552  ; 

31  I.  L.  T.  R.  136 
See  Municipal  Corporation — Rates.    4. 

Town — ^Summary  JurisdiotionAot,  s.  9  (2) , 

37  I.  L.  T.  R.  83 
See  Justices — ^Jurisdiction  (Petty  Sessions). 
78. 

MARKET  OVERT— Sale  of  stolen  goods  in 

45  I.  L.  T.  R.  248 
See  Sale  of  Goods.    15. 

MARRIAGE 

1.. •  Construction  ol  Statute — 19  Geo.  //., 

c.  13  {Ireland),  s.  1 — Irish  Penal  Code — Statute 
rendering  void  any  marriage  of  a  Protestant 
celebrated  by  a  Roman  Gatholic  priest,  whether 
extra-territorial  in  operation.}  Section  1  of  19 
Geo.,  II.,  c.  13  (Ireland),  enacting  that  every 
marriage  after  the  year  1746  celebrated  between 
a  Papist  and  any  Protestant,  or  between  two 
Protestants  if  celebrated  by  a  Popish  priest 
should  be  null  and  void,  was  not  extra-territorial 
in  its  operation,  and  did  not,  while  it  was  in 
force,  affect  a  marriage  celebrated  in  a  foreign 
country.  In  1833,  while  this  enactment  was  in 
force  and  unrepealed,  a  marriage  was  celebrated 
in  Austria  between  A.,  a  Protestant  and  domi- 
ciled Irishman,  and  B.,  who  was  a  Roman 
Catholic,  by  a  Roman  Catholic  priest  in  facie 
ecclesiae.  This  marriage  was  valid  according  to 
Austrian  law,  and  at  that  time  there  was  no  other 
way  in  which  a  marriage  could  be  validly  con- 
tracted in  Austria: — Held,  that  this  marriage 
was  not  avoided  by  section  1  of  19  Geo.  II.,  c.  13 
(Ireland),  and  therefore  that  A.  could  not,  while 
B.  was  alive,  contract  a  valid  marriage  with 
another  woman.    Swifte  v.  Attorney-General 

App.,  [1910]  2  I.  R.  140  ; 

H.  L.,  [1912]  2  I.  R.  289  ;  46  I.  L.  T.  R.  234 

[And  1912,  A.  C.  276] 

2. Marriage    of  Roman   Catholics    by 

Roman  Catholic  priest — Two  witnesses,  as  re- 
quired by  decree  of  Council  of  Trent  and  decree 
"  Ne  Temere,"  not  present — One  of  the  parties  a 
Protestant  within  previous  twelve  months — Con- 
ditional marriage — 19  Geo.  III.,  c.  13  (Ireland) — ■ 
7  rfe  8  Vict.,  81,  s.  3—26  &  27  Vict.,  c.  90,  s.  11, 
Schd.— -S3  &  34  Vict.,  c.  110, ».  39.]  A  marriage 
solemnised  in  Ireland  by  a  Roman  Catholic 
priest,  between  two  Roman  Catholics,  according 
to  the  ritual  of  the  Roman  Catholic  Church  in  use 
in  Ireland,  but  in  the  presence  of  only  one  witness 
is  by  the  law  of  the  land  valid,  although  it  may 
not  be  valid  by  the  law  of  the  Roman  CathoUc 
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Church,  by  reason  of  there  not  having  been 
present  two  witnesses  in  addition  to  the  priest, 
9,3  required  by  the  decree  of  the  Council  of  Trent, 
"  De  Beformatione  Matrimonii,"  and  the  decree 
' '  Ne  Temere.' '  Such  marriage  is  valid,  notwith- 
standing that  one  of  the  parties  had  been  a 
Protestant  within  the  preceding  twelve  months. 
The  words  in  the  Irish  ritual, ' '  If  Holy  Church 
will  it  permit,"  do  not  make  the  marriage  con- 
tract conditional  upon  the  marriage  being  in 
accordance  with  the  law  of  the  Roman  Catholic 
Church.  A  marriage  effected  in  accordance  with 
the  law  of  the  land,  and  followed  by  cohabitation, 
is  not  invalidated  by  the  fact  that  such  marriage 
is  void  by  the  law  of  the  Roman  Catholic  Church, 
and  that  the  parties,  had  they  known  this,  would 
not  have  entered  into  the  marriage  contract. 
Ussher  v.  Ussher  K.  B.,  [1912]  2 1.  R.  445  ; 
46  I.  L.  T.  R.  109 
— — Articles. 

See  Settlement — Marriage  Articles. 

Articles — Limitations  to  children 

[1905]  1  I.  R.  465 

See  Executory  Settlement. 
— - —  Before  Intestates  Act,   1890 — Settlement 
— Bar  of  widow's  share  in  husband's 
estate  [1901]  1  I.  R.  168 

See  Husband  and   Wife — Intestates  Es- 
tates Act,  1890.    3. 

Condition  as  to — Whether  precedent  or 

subsequent — Will — Construction 

[1899]  2  I.  R.  637,  661 
See  Will— Condition.    20. 

Condition  as  to — Will 

[1902]  1 1.  R.  367  ;  36  I.  h.  T.  R.  62,  110 
See  Will — Estate  in  Realty.    14. 
— —  Condition  in  restraint  of 

[1895]  1  I.  R.  130,  142 
See  Will— Condition.    10. 

Condition  in  restraint  of 

38  I.  L.  T.  R.  113  ;  4  N.  I.  J.  R.  123 
See  Will — Condition.    7. 

■  Condition  in  restraint  of  [1905]  1  I.  R.  45 

See  Will— Condition.    13. 
— - — ■  Condition  in  will — Marriage  with  consent 
of  testatrix — Legacy  charged  on  real 
estate — Time  for  raising  charge 

[1897]  1  I.    R.  343 
See  Will— Condition.    11. 

Condition  subsequent  in  will  held  not  in 

restraint  of  [1918]  1  I.   R.  41 

See  Will— Condition.    14. 

■  Second  marriage — Funds  bequeathed  for 

settlement  on  children  of  marriage — 
Default  of  children — Trust 

33  I.  L.  T.  H.  126 
See  Will— Absolute  Gift.    23. 

• ■  Settlement — Gift  over  on  insolvency  of 

husband — Effect  of 
[1905]  1  I.  R.  261  ;  39  I.  h.  T.  R.  100 
See  Settlement— Construction.    15. 

MARRIAGE  ARTICLES— Tenant-in-tail— Sub- 
sequent disentailing  deed  to  different 
uses  [1913]  1 1.  R.  343 

See  Settlement— Construction.    27. 
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MARRIAGE   PORTION  —  Settlor  —  Succession 
duty  [1907]  2 1.  R.  400 

See  Revenue— Succession  Duty.    4. 

MARRIAGE  SETTLEMENT—  Consideration- 
Estate  duty  [1904]  2 1.  R.  621 
/See  Revenue — Estate  Duty.    5. 
See  Settlement. 

MARRIED  WOMAN. 

See  Husband  and  Wife. 

Administratrix  —  Form   of   order   as   to 

judgment  against       32  I.  L.  T.  R.  176 
See  Practice — Judgment.    32. 

Maker  of  joint  and  several  promissory 

note — Decree  against  separate  estate — 
22  Vict.,  c.  14,  s.  6     46  I.  L.  T.  R.  296 
See  County  Court — Practice.    18. 

Next  friend — Staying  proceedings 

40  I.  L.  T.  R.  222 
See  Practice — Next  Friend.    2. 

Possession  of  chattels  real  as  next-of-kin — 

Husband's  rights         46  I.  L.  T.  R.  197 
See  Limitations,  Statute  of — Realty.    19. 

Restraint  on  anticipation  [1916]  1 1.  R.  57 

See  Husband  and  Wife — Separate  Estate. 
4. 

Working  farm  independently  of  husband — 

Petition  for  arrangement — Bankruptcy 
[1905]  2  I.  R.  343  ;  39 1.  L.  T.  R.  97 
See  Bankruptcy — Adjudication.    4. 
See  Husband  and  Wife. 

MARRIED  WOMEN'S  PROPERTY  ACTS. 

See  Husband  and  Wif  e— Marri  ed  Women 's 
Property  Acts. 

MARSHALLING. 
1. Mortgage — Legacies  charged  on  lands 

— Mortgage  of  portion  of  lands  charged — Covenant 
against  incumbrances — Payment  of  legacies  out  of 
proceeds  of  sale  of  mortgaged  lands.'\  A.  B. 
devised  Blackacre  and  Whiteacre  to  C.  D., 
subject  to  legacies  in  favour  of  M.  N.  C.  D.  mort- 
gaged Whiteacre  to  a  bank  to  secure  £7,000. 
The  mortgage  contained  a  covenant  against 
incumbrances.  After  C.  D.'s  death,  in  an  action 
to  administer  his  real  and  personal  estate, 
TiThiteaore  was  sold,  and  the  legacies  were  paid 
out  of  the  proceeds  of  the  sale,  thereby  nearly 
sweeping  away  the  fund  out  of  which  the  mort- 
gage debt  was  payable.  Blackacre  was  sub- 
sequently sold,  and.  it  was  held  by  the  Court  of 
Appeal  (reversing  the  decision  of  the  Master  of 
the  Bolls)  that  the  mortgagees  were,  under  the 
doctrine  of  marshalling,  entitled  to  resort  to  the 
fund  produced  by  the  sale  of  Blackacre  for  pay- 
ment of  the  mortgagee  in  priority  to  simple  con- 
tract creditors  of  the  deceased  G.  D.  Qucere, 
whether  the  other  circumstances  above  stated, 
apart  from  the  covenant  against  incumbrances 
contained  in  the  mortgage,  would  have  entitled 
the  bank  to  resort  to  the  proceeds  of  the 
sale  of  the  unmortgaged  lands  ?  M'Garthy  v. 
M'Cartie.    {No.  2) 

M.  R.,  App.,  [1904]  1 1.  R.  100, 113  ; 
[/See  No.  7.]  38  I.  L.  T.  R.  3 


MARSHALLING — continued. 
2. Mortgage — ^Marriage  settlement — Be- 

presentation  that  lands  are  unincumbered — Contri- 
bution to  charge — Bight  of  settled  lands  to  indem- 
nity— Purchaser  for  value  of  unsettled  lands.] 
The  owner  of  two  estates  subject  to  a  mortgage 
settled  one  of  them  on  his  daughter's  marriage. 
There  was  no  covenant  against  incumbrances  in 
the  settlement,  but  a  verbal  representation  was 
made  previously  to  the  execution  of  it  by  the 
settlor  to  the  intended  husband,  that  the  estate 
was  free  from  incumbrances,  and  it  was  conveyed 
without  reference  to  incumbrances.  The  other 
estate  passed  under  the  settlor's  will  to  his 
widow,  who  conveyed  it  to  a  purchaser  for  value, 
with  notice  of  the  settlement,  but  not  of  the 
verbalrepresentation: — HeM,  that  the  purchased 
estate  was  bound  to  indemnify  the  settled  estate 
from  the  mortgage  debt.  Averall  v.  Wade 
(LI.  &  G.  252,  temp.  Sugden)  followed.  Barnes 
V.  Bacster  (1  Y.  &  C.  C.  C.  401)  explained  and 
distinguished.     Tighe  v.  Dolphin 

M.  R.,  [1906]  1 1.  R.  305 

3. Practice  —  Amendment     of     order.] 

Where  marshalling  could  have  been  effected 
the  Court  will  take  the  fact  into  consideration, 
should  an  order  be  applied  for  which  would 
injure  a  party  who  had  a  right  to  and  did  not 
marshall.  Though  a  mistake  in  the  making-up 
of  an  order  has  been  acted  on  for  over  six  years 
it  will  be  amended  on  application.  Mullins  v. 
MulUns  M.  R.,  28 1.  L.  T.  35 

4. Rights  against  third  parties — Appor- 
tionment— Successive  charges  on  different  estates — 
Deficiency  of  funds.]  The  owner  of  two  estates, 
A.  and  B.,  and  his  predeoessors-in -title  created 
incumbrances  affecting  them — the  first  on  A. 
and  B. ;  the  second  on  A.  ;  and  the  third  on 
A.  and  B.  The  third  incumbrancer  had  notice 
of  the  prior  charges.  A.  was  sold,  but  the  pro- 
ceeds were  not  sufficient  to  pay  more  than  the 
first  incumbrance  and  part  of  the  second.  B. 
having  been  subsequently  sold ; — Held,  that  the 
owners  of  the  second  incumbrance  were  not 
entitled  to  marshall,  but  only  to  have  an  ap 
portionment  of  the  first  incumbrance  between 
A.  and  B.  and  to  have  a  recoupment  on  this 
basis.  Archer's  Estate  ([1914]  1  I.  R.  285)  not 
followed.     Smyth,  Owner  :  Toms,  Petitioner 

Ross,  J.,  [1918]  1 1.  R.  338 ;    52 1.  L.  T.  R.  145 

5.  Securities.]    A  testator  by  his  will 

left  his  estate  L.  to  his  wife  absolutely,  and  his 
estate  W.  to  her  for  life,  with  a  power  of  appoint- 
ment amongst  his  children,  and  in  default  of 
such  appointment  to  them  in  equal  shares. 
He  also  gave  her  a  power  to  raise  £400  on  W. 
for  the  working  expenses  and  equipment  of 
that  farm,  and  £300  for  each  of  the  children, 
and  W.  being  already  mortgaged  for  £578,  he 
directed  that  this  sum  should  be  paid  ofi  out 
of  the  proceeds  of  two  policies  of  life  assurance 
for  £600.  Upon  his  death  his  widow,  instead 
of  raising  the  £400,  used  the  £600  for  the 
purpose  of  equipping  the  farm  and  paying  a 
part  of  the  portion  of  one  of  the  children.  In 
1870  sl^e  mortgaged  W.  for  £100  to  pay  costs 
due  by  her  as  executor.    In  1872  she  mortgaged 
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both  farms  for  £112,  which  was  paid  to  one  of 
the  children  under  the  power  in  the  will,  and 
on  the  21st  August,  1879,  on  which  day  the 
mortgage  of  1870  was  paid  off,  she  again  mort- 
gaged both  farms  for  £465  to  D.,  who  in  1893 
sold  L.  under  his  power  of  sale,  and  paid  off 
the  mortgage  of  1872,  taking  a  transfer  of  same. 
L.  was  sold  for  £310,  and  in  the  account  which 
D.  furnished  he  credited  himself  with  £150  paid 
by  him  for  the  mortgage  of  1872,  and  gave  the 
widow  credit  for  the  balance : — Held,  that  the 
mere  fact  that  the  mortgage  of  1870  was  paid 
off  on  the  day  of  the  execution  of  the  mortgage 
of  1879,  and  that  the  mortgage  and  release  were 
handed  over  to  D.,  was  insufficient  to  show 
that  any  part  of  the  £465  was  applied  in  paying 
off  the  mortgage  for  £100  : — Held  further,  that 
the  account  did  not  amount  to  such  an  appro- 
priation as  to  release  W.  from  all  liability  to, 
contribute  in  respect  of  the  mortgage  of  1872, 
and  that,  though  the  whole  of  the  mortgage  of 
1872  had  been  paid  ofi  out  of  L.,  the  subsequent 
mortgagee  would  have  been  entitled  to  stand  in 
his  prior  mortgagee's  place  as  against  W.  to 
the  extent  of  the  amount  properly  apportioned 
thereon,  and  the  fact  that  both  mortgages  were 
vested  in  D.  made  no  difference,  and  the  account 
delivered  by  him  was  not  a  release  or  abandon- 
ment of  his  rights  as  puisne  mortgagee  against  W. 
farm.  Re  Watson's  Estate    Boss,  J.,33I.L.T.58 

6. Securities  —   Equitable      assignee — 

Party  damnified.']  A  defaulting  trustee's  ex- 
ecutor, who  made  good  the  trust  fund  and  got 
an  assignment  of  a  mortgage  of  property  not 
subject  to  a  lien  in  respect  of  such  breach,  is 
entitled  to  marshall,  and  raise  the  amount 
secured  by  such  lien  out  of  the  other  property. 
Carson  v.  Shane  V.-C,  30  I.  L.  T.  R.  68 

7. Securities  —  No  covenant  against  in- 
cumbrances in  mortgage.']  M.  held  two  estates, 
A.  and  G.,  devised  to  him  by  will,  subject  to 
certain  legacies  charged  on  both  estates.  He 
mortgaged  estate  A.  by  deed  containing  a 
covenant  against  incumbrances.  In  the  admin  - 
istration  of  Jf.'s  estate  the  legacies  were  paid 
out  of  estate  A.,  leaving  an  insufficient  balance 
to  pay  the  mortgagee : — Held,  that  the  mort- 
gagee had  a  right  to  marshall,  and  be  paid  out 
of  estate  G.,  to  the  prejudice  of  simple  contract 
creditors.  Quaere,  whether  such  right  would 
have  existed  in  the  absence  of  a  covenant 
against  incumbrances.  M'Carfhyv.  M'Gartie 
[See  No.  1],  App.,  37 1.  L.  T.  519 

8. Successive  charges  on  both  or  one  of 

two  funds — Deficiency  of  funds — Notice.']  B. 
was  entitled  to  a  first  charge  on  two  funds  "  A  " 
and  "  B  "  appearing  on  the  final  schedule  of  in- 
cumbrances affecting  the  purchase-money  of 
lands  sold  under  the  Land  Purchase  Acts.  C. 
was  entitled  to  a  second  charge  on  fund  "  B  " 
only.  B.  subsequently  took  a  further  charge 
on  funds  "  A  "  and  "  B  "  ;  and  after  that  L. 
acquired  a  charge  on  fund  "  A  "  only.  Each  had 
notice  of  all  the  prior  charges.  It  appeared  that 
if  B.'s  first  charge  were  paid  rateably  out  of  both 
funds,  the  residue  of  fund  "  B  "  would  be  insuffi- 


MARSHALLING— co»<i««ed. 
oient  to  pay  O.'s  second  charge  in  full : — Held, 
that  C  was  entitled  to  marshal  B.'s  first  charge, 
and  to  have  so  much  ofit  paid  out  of  fund"  A" 
as  would  leave  sufficient  of  fund"  B  "  to  pay  his 
own  second  charge  in  full,  notwithstanding  the 
fact  that  L.'s  puisne  charge  would  be  thereby 
prejudiced.     In  re  ArcJier's  Estate 

Wylie,  J.,  [1914]  1  L  R.  285 ;  49  L  L.  T.  R.  82 

Appropriation — ^Following    trust    fund — 

Banker's  lien  [1895]  1  I.  R.  83 

See  Banker— Lien.    1. 

Conveyance  "free  from  incumbrances" 

of  portion  of  lands  subject  to  a  charge 
— Subsequent  mortgage  of  remaining 
portion  to  mortgagee  without  notice 
[1913]  1  I.  R.  337 
See  Mortgage  (General).    15. 

Mortgage  to  bank  to  secure  current  account 

— Subsequent  mortgage — Appropria^ 
tion  of  payments — Rule  in  Clayton's 
Case  [1914]  1  1.  R.  180 

See  Mortgage  (General).    5. 

Securities — ^Appropriation  of  payments 

[1903]  1  I.  R.  335 
See  Mortgage  (General).    3. 

MASSES. 

• Bequest  for. 

See  Charity— Gift  to.    14-19. 

Gift  for  [1905]  1  I.  R.  119  ; 

39  I.  L.  T.  R.  17 
See  Monastic  Order.    2. 
Gift  in  perpetuity — ^No  direction  for  cele- 
bration in  public 

[1906]  1  I.  R.  247  ;  40  I.  L.  T.  R.  78 
See  Charity,  Gift  to.    21. 

MASTER  AND  SERVANT.  Col. 

Cbbtificate  ov  Chabacteb  -  1514 

conteaot     -  -  -  1514 

Employees  and  Workmen's  Act  -  1515 

Master's  Liability  -  1516 

TeitokActs  -  -  1526 

MASTER  AND  SERVANT— CERTIFICATE  OF 
CHARACTER. 
Action  —  Employers  and  Workmen  Act,  38  <fc 
39  'Vict,  c.  90,  ss.  3,  4, 10  and  15  ;  2  Geo.  I.,  c.  17 
{Ireland),  s.  4.]  L.  issued  a,  summons  against 
/.  for  that  she  was  engaged  under  a  contract 
of  service  under  which,  on  leaving  the  service, 
she  was  entitled  to  a  discharge,  and  that  J. 
refused  to  give  such  discharge,  whereby  she 
was  prevented  from  obtaining  other  employ- 
ment, and  claimed  £5  as  compensation  for 
breach  of  the  contract.  The  Justices  awarded 
40s.  compensation  and  lOs.  costs,  and  from  this 
decree  /.  served  notice  of  appeal  to  the  Recorder : 
—Held,  that  there  was  an  appeal ;  and  that  no 
action  lay  for  damages  by  a  servant  against  her 
master  for  refusing  to  give  a  certificate  of 
character.     Lint  v.  Johnston 

Co.  Ct.,  28  L  L.  T.  R.  16 

MASTER  AND  SERVANT— CONTRACT. 

1. Dismissal.]    In  an  action  for  wrong- 
ful dismissal  by  plaintiff,  who  was  placed  by 
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MASTER  AND  SERVANT— CONTRACT— cow. 

defendant  in  charge  of  a  threshing  machine  and 
engine,  it  was  proved  that  the  reason  defendant 
discharged  plaintiff  before  his  time  was  up  was 
because  on  account  of  his  want  of  skill  defen- 
dant lost  customers  : — Heild,  that  there  was  an 
implied  condition  that  plaintiff  should  be  fit 
to  do  the  work  required.  Harrington  v.  Oleeson 
Co.  Ct.,  31  I.  h.  T.  429 

3.  — —  Dismissal.]  In  an  action  for  wrong- 
ful dismissal,  which  is  sought  to  be  justified 
by  the  employer  by  alleged  misconduct  on  the 
part  of  such  servant,  it  is  for  the. judge  to  tell 
the  jury  what  the  law  respecting  misconduct  is, 
and  to  leave  it  to  them  to  ascertain  the  facts,  and 
draw  the  legitimate  inferences  of  fact.  A 
master  is  justified  in  dismissing  his  servant 
without  previous  notice  if  the  conduct  of  the 
servant  is  inconsistent  or  incompatible  with 
the  due  or  faithful  discharge  of  his  duty  to 
his  master ;  or  if  the  servant  wilfully  disobeys 
any  lawful  order  of  his  master,  or  is  guilty  of 
such  moral  misconduct,  or  such  a  violation  or 
non-performance  of  any  express  or  impUed 
obligation,  undertaking,  or  duty  imposed  upon 
him  by  or  involved  in  his  contract  of  service, 
as  is  either  prejudicial  to  his  master,  or  is  likely 
to  render  his  continuance  in  the  service  pre- 
judicial to  his  master.     Kean  v.  Fitzgerald 

Ex.,  28  I.  L.  T.  620 

3.  — —  Dismissal  ^  Notice  of  —  Assistant 
editor.]  Three  months'  salary  allowed  to 
assistant  editors  in  lieu  of  notice.  Maguire  v. 
Mecready  &  Kyle  Co.  Ct.,  29  I.  L.  T.  384 

4. Implied,]       Where  the   defendant's 

head  groom  employed  the  plaintiff  to  work  as 
stableman,  and  nothing  was  said  about  wages 
or  period  of  employment,  and  the  defendant  was 
aware  of  such  employment : — Held,  that  an 
implied  contract  to  pay  the  ordinary  rate  of 
wages  arose,  and  that  the  defendant  was  liable 
therefor.    M  Evoy  v.  Moore 

Cir.  Cas.,  Barton,  J.,  36  I.  L.  T.  R.  99 

5. Sale  of  goods — Liability  of  bread- 
server  for  small  debts — Custom  of  trade — Del 
credere  agency.']  Where  it  was  proven  to  be 
the  custom  of  the  bakery  trade  that  the  em- 
ployers should  take  over  the  small  debts  in 
their  bread-servers'  books  on  the  occasion  of 
the  latter  leaving  their  employment : — Held, 
that  the  employer,  in  absence  of  express  agree- 
ment, could  not  go  behind  that  custom,  and 
that  he  could  not  make  the  bread-server  liable 
for  these  debts  as  a  del  credere  agent.  Wilson  & 
Strain,  Ltd.,  v.  Finlcerton 

Cir.  Cas.,  Gibson,  J.,  31  I.  L.  T.  R.  86 

MASTER  AND  SERVANT— EMPLOYERS  AND 
WORKMEN  ACT,  1875. 
Workman  —  Hairdresser  —  Employers  and 
Workmen  Act,  1875  (38  &  39  Vict.,  c.  90.)]  A 
hairdresser  is  not  a  "workman"  engaged  in 
manual  labour  within  section  10  of  the  Em- 
ployers and  Workmen  Act,  1875.  R.  (Holy- 
wood)  V.  Justices  of  County  Louth 

Q.  B.,  [1900]  2  I.  R.  714  ;   34 1.  L.  T.  R.  131 


MASTER     AND     SERVANT— M  A  S  T  E  R  '  S 
LIABILITY. 

1. Act    of   servant   resulting,   through 

intervening  act  of  third  parties,  in  personal 
injury — Railway  company.]  A  railway  porter 
wheeled  a  barrow  with  luggage  thereon  to  a 
side  entrance  to  the  defendants'  station  at  Derry 
and  left  it  stationary  close  to  the  top  of  some 
steps  leading  down  to  the  public  footpath 
outside.  Some  badge-porters,  licensed  by  the 
Corporation  of  Derry,  but  not  employed  by  or 
subject  to  the  control  of  the  defendant  com- 
pany, rushed  up  the  steps — as  was  usual  when 
the  constable  whose  duty  it  was  to  keep  them 
off  the  platform  and  to  maintain  order  amongst 
them  was  absent,  as  he  was  on  this  occasion — 
and,  in  the  struggle  for  the  luggage,  upset  the 
barrow  and  trucks.  These  tumbled  down  the 
steps  and  injured  the  plaintiff,  a  passenger 
who  was  waiting  on  the  footpath  for  his  luggage 
to  be  brought  out : — Held,  that,  on  these  facts, 
the  plaintiff  (who  had  sued  the  defendants  for 
the  negligence  of  their  servant,  and  whose  case 
had  at  first  been  that  the  porter  had  himself 
wheeled  the  barrow  over  the  steps)  was  not 
entitled  to  recover.  Murphy  v.  Great  Northern 
Railway  Co. 

Q.  B.,  App.,  [1897]  2  I.  R.  301,  313 

2. Disobedience    of   servant — Fishery 

Laws.]  Appellant  had  been  convicted  at 
Petty  Sessions  (by  the  R.M.  sitting  alone),  and 
fined  £76,  with  £1  costs,  for  fishing  in  last 
January  for  eels  without  a  licence.  It  being 
proved  on  appeal  that  the  defendant  (appellant) 
had  noticed  his  servants  by  letter  against 
fishing  in  January  for  eels : — Held,  that  after 
such  notice  he  was  not  liable  to  be  sued  for 
their  tort.  Limerick  Fishery  Conservators  v. 
Mackey  Q.  S.,  30  I.  L.  T.  454 

3. ■  Disobedience  of  servant  —  Non- 
liability of  fishery  owner  for  criminal  act  of  his 
servant,  done  contrary  to  his  orders.]  The  respon- 
dent, owner  of  an  eel- weir  in  the  Upper  Shannon, 
was  prosecuted  before  Justices,  under  the 
Fishery  (Ireland)  Act,  1848,  section  22,  for 
fishing  same  on  the  1 1th  Jaunary ,  1896,  without 
being  first  duly  licensed.  He  had  in  October, 
1895,  taken  out  the  usual  yearly  licence  for 
the  weir,  and  contended  that,  under  this 
licence,  he  was  entitled  to  fish  the  weir  until 
the  end  of  the  fishing  season — viz.,  the  31st 
January  following — the  open  season  for  eel 
fishing  in  the  Upper  Shannon  extending  from 
the  1st  July  to  the  31st  January.  The  weir 
had  been  fished  on  the  date  in  question  by  the 
respondent's  servants ;  but  the  respondent 
proved  to  the  satisfaction  of  the  Justices  (who 
dismissed  the  case)  that  he  was  himself  absent 
at  the  time,  and  had,  before  leaving,  given 
express  directions  to  his  servants  not  to  fish 
the  weir  after  the  1st  January.  On  case 
stated : — Held,  that  the  respondent  was  not 
liable  for  the  illegal  acts  of  his  servants  done 
contrary  to  his  orders,  and  that  the  Justices 
were  correct  in  dismissing  the  complaint. 
Hosford,  AppeltUni :  Mackey,  Respondent 

Q.  B.,  [1897]  2  I.  R.  292 
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hlABlhlTY— continued. 

4. •  Hiring  for  particular  service — Master 

whether  parting  with  control  of  servant  to  hirer — 
Negligence  causing  injury  to  hirer's  servant — Com- 
mon employment.']    The  Belfast  Harbour  Com- 
missioners liave  under  their  statutory  powers  the 
control  of  the  harbour  and.  of  all  piers,  docks,  and 
quays  belonging  to  it ;  and  it  is  their  duty  to 
assign  a  berth  to  a  vessel  to  be  discharged  in  the 
port  ;  they  have  power  to  provide  cranes  for  the 
unloading  of  such  vessels,  and  it  is  their  duty  to 
provide  proper  servants  and  labourers  for  work- 
ing such  cranes  for  the  use  of  the  public.    The 
master  of  a  vessel  hired  a  crane  from  the  Com- 
missioners for  the  purpose  of  her  discharge.    He 
signed  a  request  for  its  use,  subject  to   the 
Commissioners'  regulations,  containing  an  agree- 
ment that  he  was  to  be  responsible  for  all  loss 
or  damaging  arising  from  any  improper  use  of  the 
crane  while  so  employed.     The  crane  was  put  in 
position  by  the  craneman,  and  the  vessel  was 
moved  to  a  berth  opposite  it.    The  practice  is 
that  the  buckets  are  fiUed  by  the  hirer's  servants, 
in  the  hold,  one  of  whom  directs  the  craneman 
to  raise  and  lower  each  bucket,  and  to  swing 
round  the  arm  of  the  gib.       The  craneman 
regulates  by  a  brake  the  speed  of  ascent  and 
descent  of  each  bucket,  and  he  alone  works  the 
machine.    While  the  plaintiff,  being  employed 
for  that  purpose  by  the  ship-master,  was  filling 
a  bucket  in  the  hold,  an  empty  bucket,  while 
being  lowered  by  the  crane,  descended  with 
great  speed  and  violence,  and  struck  plaintiff, 
who  was  seriously  injured.    The  craneman  was 
employed  and  paid  by  the  Commissioners,  who 
alone  could  dismiss  him.       Except  in  directing 
buckets  to  be  raised  and  lowered,  neither  the 
hirer  nor  his  servants  had  any  control  over  the 
craneman.       If  the  ship-master  was  dissatisfied, 
his  only  remedy  would  be  to  direct  the  craneman 
to  stop  working,  and  to  apply  to  the  Commis- 
sioners to  send  another  in  his  place,  which  they 
might  or  might  not  do.     In  no  event  could  the 
hirer  employ  a  servant  of  his  own  to  work 
the  crane,  or  procure  a  crane  workable  on  the  pier 
from  any  one  but  the  Commissioners.      In  an 
action  by  the  plaintiff  against  the  Commissioners 
to  recover  damages  for  personal  injuries,  the 
jury  found  that  the  hirer  had  no  authority  to 
control  the  craneman  otherwise  than  in  respect 
of  the  time  and  place  of  movement  of  the  crane, 
and  the  time  of  raising  and  lowering  the  buckets  ; 
that  the  bucket  that  injured  the  plaintiff  got 
out  of  the  control  of  the  craneman,  through  his 
negligence ;    and  that  this  negligence  was  the 
cause   of  the  accident  — Held :  affirming  the 
judgment  of  the  Court  of  Appeal  in  Ireland, 
that  the  plaintiff  was  entitled  to  a  verdict,  and 
that  the  plaintiff  and  craneman  were  not  at  the 
time  of  the  accident  fellow-servants  engaged  in 
a  common  employment.     Donovan  v.   Laing, 
Wharton  and  DownGonstruction  Syndicate  ll\89%] 
1  Q.  B.  629)  distinguished.    M'Cartan  v.  Bdfast 
Harbour  Commissioners 

App.,ri910]2I.R.470;  H.L.,  [191112  I  R.143; 
44  I.  L.  T.  R.  223 
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5.  ——  Inevitable  accident.]  Defendant's 
servant  was  driving  a  horse  attached  to  a  com- 
mon cart  down  the  street,  when  opposite 
plaintiff's  window  the  horse  backed  towards 
the  flagway,  was  stopped  by  the  kerbstone, 
backed  again,  and  sent  the  cart  through  the 
window,  smashing  the  glass  only.  Plaintiff  was 
at  the  door,  but  had  no  time  to  catch  the  horse. 
Defendant's  servant  did  not  jump  off  the  cart, 
considering  he  had  more  control  from  the  seat : — 
Held  to  be  an  inevitable  accident,  and  case 
dismissed.  '  Cromer  v.  Sullivan 

Co.  Ct.,  31  I.  li.  T.  439 

6. Master's  negligence.]      A  pony  and 

van,  the  property  of  defendant,  was  driven  to 
the  Cork  terminus  of  the  G.  S.  &  W.  R.  When 
there,  the  servant  in  charge  went  into  the 
railway  station,  and  left  the  pony  unattended. 
The  pony  got  frightened  at  some  paper  which 
blew  upon  a  telegraph  wire,  and  ran  into  a 
car-horse  near  by,  injuring  the  horse  a  good  deal. 
The  defendant's  servant  was  at  that  time 
some  seven  or  eight  yards  from  the  pony,  and 
the  carman  some  few  yards  from  his  horse : — 
Held,  the  defendant  was  liable  owing  to  the 
twofold  duty  cast  upon  his  servant  of  driving 
the  van  to  the  station  and  taking  parcels  into 
it,  which  would  prevent  the  most  attentive 
man  from  minding  the  pony.  DowUng  v. 
Moore  Co.  Ct.,  31  I.  h.  T.'  867 

7.  ~  Master's  negligence.]  The  defen- 
dant's porter,  in  taking  out  shutters  for  the 
shop  windows,  struck  plaintiff's  child  on  the 
temple,  injuring  her.  The  defendants  con- 
tended that  the  child  was  running  fast  and 
struck  against  the  shutters  : — Held,  defendants 
were  guilty  of  negligence  in  not  taking  proper 
precautions  in  seeing  to  the  safety  of  passers-by 
and  it  was  not  material  whether  the  child  was 
running  or  walking.     Greene  v.  Lyons  <t-  Co. 

Co.  Ct.,  31  I.  L.  T.  256 

8. Negligence  —  Scienter — Dng.]     The 

scienter  of  a  servant  of  the  mischievous  pro 
pensities  of  a  dog  must  be  that  of  a   servant 
specially  in   charge   of   the   dog.     Keniery   v. 
Lynch  Co,  Ct.,  31  I.  L.  T.  404 

9. Negligence — Scope  of  employment.]  A 

servant  of  the  defendant  while  driving  a  cow, 
threw  a  stone  at  it  in  order  to  head  it  off  and 
compel  it  to  go  in  a  particular  direction.  The 
stone  struck  and  injured  the  plaintiff.  The 
jury  found  the  servant  was  guilty  of  negligence, 
and  that  he  was  acting  within  the  scope  of  his 
employment,  and  judgment  was  given  for  the 
plaintiff  : — Held,  on  a  new  trial  motion,  that  the 
defendant  was  liable  for  the  negligence  of  the 
servant,  and  that  the  wrongful  act  of  the 
servant  was  committed  in  the  course  of  his 
employment.     Williams  v.  Morrissey 

K.  B.,  3  N.  I.  J.  R.  136 

10. Scope  of  authority— ^rj-esi  and  false 

imprisonment  by  servant — Motion  to  remit.]  A 
passenger  on  a  tram  oar  gave  the  conductor  a 
bad  coin,  which  the  conductor  handed  over  to 
a,  constable,  who  arrested  the  passenger  and 
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LIABILITY — continued. 
charged  him  at  the  police  station  with  passing 
counterfeit  money.  In  an  action  by  the  passen- 
ger against  the  tramway  company  for  arrest  and 
false  imprisonment  on  a  motion  to  remit : — 
Held,  that  the  conductor  was  not  acting  within 
the  scope  of  his  authority  in  having  the  passenger 
arrested,  even  if  the  evidence  showed  that  he 
had  authorised  the  arrest.  Coleman  v.  Cork 
Electric  Tramway  Co.,  Ltd. 

App.,  31  I.  L.  T.  R.  81;  4  N.  I.  J.  R.  126 

11. Scope  of  employment.]      Where  a 

valuable  dog  (a  greyhound)  wandered  away  from 
his  master  into  defendant's  preserved  lands, 
and  defendant's  gamekeeper  shot  him : — 
Held,  that  the  defendant  was  not  liable,  as  this 
act  was  not  done  by  his  servant  within  the 
scope  of  his  employment.  English  v.  Harrington 
Co.  Ct.,  30  I.  L.  T.  37 

12. Scope   of   employment— ^cticm  for 

assault  causing  personal  injury — Amount  of 
force  Msed.]  In  an  action  for  damages  for 
assaulting  and  beating  the  plaintiff  by  the 
defendant's  servants  it  appeared  from  the 
plaintiff's  case  that  he  was  thrown  out  of  the 
defendant's  public-house  by  the  defendant's 
servants,  and,  as  a  result,  his  leg  was  broken,  the 
defence  being  that  the  plaintiff  was  drunk  and 
disorderly  on  the  premises,  and  that  he  was  re- 
moved therefrom  without  unnecessary  violence. 
The  jury  having  found  that  the  plaintiff's  fall 
was  caused  by  a  blow  from  the  defendant's 
servant  when  the  latter  was  standing  in  the 
door  of  the  public-house,  and  that  the  plaintiff 
was  drunk,  quarrelsome,  and  disorderly,  but 
the  jury  having  disagreed,  and  giving  no  finding 
on  the  question  whether  more  force  than 
necessary  was  used : — Held  (Lord  O'Brien,  C.  J., 
diss.),  that,  as  there  was  no  finding  on  the 
questions  whether  the  acts  of  the  defendant's 
servants  were  done  within  the  course  of  their 
employment,  and,  if  so,  whether  they  had  used 
more  force  than  was  necessary  under  the  cir- 
cumstances, the  verdict  which  had  been  entered 
for  the  defendant  must  be  set  aside  and  a  new 
trial  had.     Farrell  v.  Pringle 

K.  B.,  35  LL.  T.  R.112.; 
1  N.  I.  J.  R.  199,  232 

13. Scope   of   employment  —  Assault — 

False  imprisonment — Practice — Parties — Suing 
a  fancy  name — Appearance  by  partner  to  writ 
issued  against  firm — Depriving  successful  part 
of  costs— Rules  of  1891,  Orders  IX.,  r.  9  ;  XII., 
r.  9  ;  XVI.,  r.  14  ;  XLIJ.,  r.  10-1  An  incorpora- 
ted company  called  "Shows  Limited,"  were 
proprietors  of  a  pubUc  entertainment  known  as 
"  Savage  South  Africa,"  of  which  F.  and  H. 
were  advertised  as  managing  directors.  H.  was 
managing  director  of  Shows,  Limited,  and  F. 
a  paid  servant  of  that  company.  The  plaintiff 
went  to  see  the  entertainment,  and  took  a  ticket 
at  the  door,  paying  D.,  the  ticket-issuer,  a 
sovereign,  and  receiving  change.  About  half 
an  hour  afterwards  D.,  who  was  responsible  for 
the  money  taken ,  discovered  that  his  cash  was 
half-a-sovereigu  short,  and  believing  that  he 


MASTER     AND    SERVANT— M  A  S  T  E  R  '  S 

LIABILITY — continued. 
had  given  plaintiff  half-a-sovereign  too  much, 
he  went  to  him  and  asked  for  the  halt-sovereign, 
and  getting  no  satisfaction  brought  the  police, 
by  whom  plaintiff  was  for  a  time  detained  in 
custody.  The  manager  of  the  entertainment  was 
on  the  premises  on  the  occasion,  as  also  was  F,, 
but  neither  of  them  directed  or  sanctioned  the 
arrest.  The  plaintiff  issued  a  writ  claiming 
damages  for  assault  and  false  imprisonment 
naming  as  defendants  "  Savage  South  Africa 
Co."  There  was  no  such  company  in  existence. 
The  writ  was  served  on  F.,  the  indorsement  of 
service  stating  that  he  was  served  as  manager 
to  Savage  South  Africa  Co.  F.  and  H.  entered 
appearances  in  their  own  names,  requiring  a 
statement  of  claim.  The  appearances  were 
entered  before  the  coming  into  operation  of 
the  Rules  of  1902.  A  statement  of  claim  was 
delivered,  which  alleged  that  the  defendants 
were  the  proprietors  and  managers  of  the 
company  known  as  Savage  South  Africa. 
Interlocutory  judgment  was  marked  in  default 
of  defence.  F.  and  H.  applied  to  have  the 
judgment  set  aside  on  the  ground  of-  their 
absence  from  Ireland,  and  of  surprise,  and  it 
was  set  aside  on  the  terms  of  their  paying 
plaintiff's  costs,  and  giving  security  for  costs 
and  damages  to  the  amount  of  £50.  On  the 
motion  an  affidavit  had  been  filed  on  behalf  of 
F.  and  H.,  stating  that  F.  was  a  paid  servant 
and  H.  a,  shareholder  and  director  of  Shows, 
Limited,  and  that  there  was  no  such  company 
as  Savage  South  Africa.  A  defence  was  de- 
livered by  F.  and  H.  denying  that ''  the  defen- 
dants "  were  proprietors  or  managers  of  the 
company  known  as  Savage  South  Africa,  and 
denying  that  D.  was  the  servant  of  the  defen- 
dants, and  denying  that  the  acts  complained 
of  were  done  in  the  scope  of  D.'s  employment 
or  by  the  defendants'  authority : — Held,  by  the 
King's  Bench  Division  (Lord  O'Brien,  L.C.J., 
and  Gibson,  J. ;  diss.  Andrews,  J.)  and  by  the 
Court  of  Appeal,  that  D.  had  no  implied 
authority  to  have  the  plaintiff  arrested,  and  that 
judgment  should  be  entered  for  the  defendants ; 
but  held,  by  Lord  O'Brien,  L.C.J.,  dise.  Gibson, 
J.,  that  having  regard  to  the  nature  of  the 
statement  of  defence  delivered  by  F.  and  H., 
they  should  be  deprived  of  the  costs  of  the  action 
and  the  argument  in  the  King's  Bench  Division. 
JffcM,by  Lord  O'Brien,  L.C. J.,  that  J',  and  H. 
were  entitled  to  have  the  action  dismissed  as 
against  them  on  the  further  ground  that  they 
were  not  proprietors  of  a  company  known  as 
Savage  South  Africa.  Held,  by  Andrews,  J., 
that  D.  had  implied  authority  to  have  the  plain- 
tiff arrested  ;  that  it  was  not  open  to  F.  and  H. 
to  make  the  case  that  they  were  not  partners 
in  a  firm  styled  Savage  South  Africa  Co.,  and 
that  the  plaintiff  was  entitled  to  sustain  a  verdict 
for  damages  against  Savage  South  Africa  Co. 
Held,  by  the  Court  of  Appeal,  that  there  were 
no  grounds  for  exempting  the  plaintiff  from 
costs.  Held,  by  FitzGibbon,  L.  J.,  that  assum- 
ing that  the  plaintiff  to  have  a  cause  of  action 
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he  was  warranted  by  Or.  XVI;,  c.  14,  in  naming 
'■  Savage  South  Airica  Co."  as  defendants ; 
that  service  upon  F.  was  good  service  upon  the 
partners  (if  any)  carrying  on  the  exhibition ; 
but  that  unless  the  point  was  waived  F.  was  not 
by  entering  an  appearance  precluded  from 
denying  that  he  was  a  partner ;  that  such  a 
defence  was  not  however  open  to  H.  after  he 
entered  an  appearance  and  thereby  admitted 
service.     Oullimore  v.  Savage  South  Africa 

K.  B.,  App.,  [1903]  2  I.  R.  589,  623  ; 
App.,  3  N.  I.  J.  R,  195 

14. ■  Scope  of  emT^loyment  — Negligence 

of  servant — Evidence  of  existence  of  relationship — 
Admission— ^Offer  to  pay  money  after  accident — 
Burden  of  proof—  Cours  e  of  trial.  ]    The  plaintiff 
was  knocked  down  and  injured  by  a  runaway 
pony  attached  to  a  trap,  which  had  been  driven 
by  M.,  but  was  left  standing  by  him  in  the  street, 
when  it  took  fright.    The  pony  and  trap  were 
the  property  of  B.    The  plaintiff  brought  an 
action  against  M.  and  B.    for  damages  for 
injuries  received  by  the  negligence  of  the  defen- 
dants or  their  servants.    At  the  trial  a  witness 
for  the  plaintiff  gave  evidence  of  a  statement 
made  by  M.  after  the  accident,  to  the  efiect 
that  he  had  been  driving  the  pony  and  trap, 
and  had  left  them  standing  in  the  street,  when 
the  pony  was  startled  and  ran  away.     He  also 
proved  that  after  the  accident,  and  after  the 
plaintiff   had    been    brought   to   hospital,    M. 
claimed  the  pony  and  trap  and  took  them  away. 
The  plaintiff's  daughter  proved  that  B.  had 
called  on  her  after  the  accident,  and  said  that 
he  was  very  sorry  that  they  were  his  pony  and 
trap,  and  that  if  she  took  her  father  home  he 
would  pay  all  expenses.    In  cross-examination 
it  appeared  that  this  offer  to  pay  the  expenses 
was  made  after  the  plaintiff's  daughter  bad  said 
to  B.  that  she  believed  he  had  lent  M.  the  pony 
and  trap,  to  which  observation  B.  replied  with 
the  ejaculation  "  Humph."    Neither   B.  nor 
M.  were  produced  at  the  trial.    Counsel  for 
the  defendant  B.  asked  the  Judge  for  a  direction 
in   his   favour,   which   was   refused,   and   the 
Judge,' amongst  other  questions,  asked  the  jury 
to  find  whether  M.  was  acting  as  the  servant 
of  B.  within  the  scope  of  his  authority.    The 
jury  answered  this  question  in  the  affirmative 
and  found  £250  damages  against  the  defendants. 
B  moved  to  have  the  verdict  set  aside  and  the 
judgment  entered  for  him  in  the  action,  on 
which  motion  the  King's  Bench  Division  made 
no  rule,  the  Court  being  equally  divided,  Lord 
O'Brien,  L.C.  J.,  and  Barton,  J.,  being  of  opinion 
that  there   was  no  evidence  to  support  the 
finding  of  the  jury  that  M.  was  the  servant  of 
B.,  acting  within  the  scope  of  his  authority ; 
Madden  and  Boyd,  JJ.,  being  of  opinion  that, 
having  regard  to  the  non-production  of  the 
defendants,  and  the  offer  to  pay  expenses  made 
by  B.,  there  was  evidence  to  support  the  finding  : 
Held,  by  the  Court  of  Appeal,  that  there  was  no 
evidence  to  support  the  finding;. that  no  pre- 
sumption of  the  relationship  of  master  and 
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servant  arose  from  the  fact  oi  M.  driving  B.'a 
pony  and  trap ;  that  the  offer  to  pay  expenses 
was  made  on  the  basis  of  B.  having  lent  the 
pony  and  trap  to  J/., and  could  not  be  treated 
as  an  admission  of  liability  on  another  hypo- 
thesis ;  that  the  evidence  offered  being  at  least 
equally  consistent  with  a  state  of  facts  on  which 
B.  would  not  be  liable,  he  was  entitled  to  a 
non-suit  or  a  direction  in  his  favour ;  and  that 
the  verdict  and  judgment  entered  thereon 
against  him  should  be  set  aside.  Powell  v. 
M  Glynn  and  Bradlatv 

K.  B.,  App.,  [1902]  2  I.  R.  154, 187  ; 
1  N.  L  J.  R.  ITS 

15.  Seope  of  employment — Local  Govern- 
ment Board  Order,  December  18,  1882 — Poor 
Belief  {Ireland)  Act(ld!%  Vict,  c.56),  ss.  27, 32.  ] 
Where  the  porter,  assistant  master,  and  the 
wardmaster  of  a  union  workhouse  assaulted  D., 
who  was  bringing  a  patient  to  the  union  hospital, 
and  also  €.,  who  had  come  to  the  assistance 
of  D. : — Held,  that  the  porter,  assistant  master, 
and  wardmaster  were  the  servants  of  the 
guardians,  acting  within  the  scope  of  their 
authority,  and  that  the  guardians  were  liable. 
Doran  v.  Waterford  Union  Guardians  ;  Clements 
V.  Same  K.  B.,  37  I.  L.  T.  R.  158 

16. Scope  of  emvloymerkt—Negligenc.] 

Two  servants  of  the  defendant  tramway  com- 
pany took  two  horses  out  of  the  defendants' 
stables  to  ride  them  to  a  neighbouring  forge 
to  be  shod,  and  raced  the  horses  furiously 
along  the  public  road,  vying  who  should  get 
there  first.  The  plaintiff's  horse  took  fright, 
and  the  plaintiff  was  thrown  out  of  her  trap 
and  injured.  On  new  trial  motion : — Held, 
that  the  defendants  were  liable  for  the  negligence 
of  their  servants,  inasmuch  as — the  first  and 
main  purpose  of  the  servants  being  in  the 
ordinary  course  of  their  employment,  and  for 
their  employers'  benefit — the  existence  of  a 
secondary  object — the  servants'  own  amuse- 
ment— did  not  exonerate  their  employers. 
Gracey  v.  Belfast  Tramway  Company 

Q.  B.,  [1901]  2  I.  R.  322  ;  34 1.  L.  T.  R.  73 

17. Scope    of    employment  ^-Sermmfs 

negligence.']  A  boy  being  employed  by  a 
butcher  to  drive  a  cow  along  some  streets  threw 
a  stone  in  order  to  prevent  the  cow  from  taking 
a  wrong  turning,  which  stone  hit  a  passer-by : — • 
Held,  that  the  master  was  liable,  as  the  act  was 
in  the  course  of  and  within  the  scope  of  the 
boy's  employment.     Williams  v.  Morrissey 

K.  B.,  37  I.  L.  T.  R.  65 

18.  ■ •  Scope  of  employment — Tramway — 

Passenger  standing  on  the  driver's  platform — 
Consent  of  driver — Violation  of  rulen— Authority.'] 
The  plaintiff  arrived  at  a  railway  station  at  the 
outskirts  of  the  city  of  Londonderry  about 
nine  o'clock  at  night.  The  station  was  one  mile 
from  the  town,  with  which  it  was  connected  by 
the  defendant's  tramway.  It  was  raining 
heavily,  and  there  was  only  one  tramcar,  which 
was  crowded  both  inside  and  on  the  back  plat- 
form.    The  plaintiff  got  on  the  driver's  plat- 
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form,  and  the  driver  made  no  objection  to  his 
doing  so.  The  plaintiff  stated  that  he  had 
travelled  on  the  driver's  platform  some  six 
times  before  without  objection,  and  had  always 
paid  his  fare.  This  evidence  was  controverted. 
The  servants  of  the  tramway  company  had 
orders  not  to  allow  anyone  on  the  front  or  back 
platform,  and  notices  were  placed  inside  the 
cars  that  it  was  forbidden  for  anyone  to  stand 
there.  During  the  journey  the  tram-car  ran 
off  the  line  owing  to  the  points  being  set  wrong, 
and  the  plaintiff  was  thown  off  and  sustained 
severe  injury.  No  one  else  in  the  tram-car  was 
hurt.  The  jury  found  that  the  servants  of  the 
defendant  company  had  no  authority  from  the 
company  to  allow  the  plaintiff  to  stand  on  the 
driver's  platform ;  that  the  plaintiff  stood  on 
such  platform  with  the  permission  of  the  defen- 
dants' servants  ;  that  such  permission  was  not 
with  the  consent  of  the  company,  and  was  in 
violation  of  their  rules  ;  that  the  plaintiff  was 
travelling  on  the  platform  as  a,  passenger  in- 
tending to  pay  his  fare  ;  that  the  notice  alleged 
to  be  posted  in  the  tram-car  was  not  brought 
to  the  plaintiff's  attention  or  seen  by  him  ;  and 
that  reasonable  notice  was  not  given  to  the 
public  of  the  rule  of  the  company  that  pas- 
sengers should  not  occupy  the  platform.  They 
further  found  that  the  accident  was  caused  by 
the  defendant's  negligence  in  the  driving  of  the 
tram-car,  and  awarded  the  plaintiff  £500 
damages : — Held,  by  the  King's  Bench  Division 
(Palles,  C.B.,  and  Johnson,  J.,  dubitante  Gibson, 
J. ),  that  the  inference  should  be  drawn,  from 
the  course  of  the  trial  and  the  evidence,  that  it 
was  within  the  scope  of  authority  of  the  defen- 
dants' servants  to  take  persons  as  passengers 
on  the  front  platform,  and  that,  on  such  in- 
ference coupled  with  the  findings,  the  plaintiff 
was  entitled  to  judgment  for  the  damages  found. 
Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  the  King's  Bench  Division),  that  the 
findings  of  the  jury  negatived  any  authority 
in  the  driver  to  permit  the  plaintiff  to  stand  on 
the  front  platform,  whether  derived  from  course 
of  service  or  scope  of  employment ;  that  such 
permission  was  not  an  act  of  agency,  but  was  a 
personal  indulgence  outside  course  of  service 
or  scope  of  employment ;  and  that  the  defendant 
Company  were  not  liable.  ByrneT.  Londonderry 
Tramway  Company  K.  B.,  [19021 2 1.  R.  457  ; 
App.,  [1902]  2 1.  R.  469  ;  35 1.  L.  T.  R.  205 
1  N.  I.  J.  R.  213,  266 

19. Scope  of  employment — EvideiiC'i.']  In 

an  action  for  the  negligent  driving  of  a  motor  car, 
at  the  close  of  the  plaintiff's  case  a  direction  was 
sought  for  the  defendant  on  the  ground  that  no 
evidence  had  been  given  that  the  motor  was 
being  driven  by  the  defendant  or  his  servant 
the  judge  refused  to  direct,  it  being  admitted  on 
the  pleadings  that  the  motor  was  defendant's 
property,  and  therefore  was  presumptively 
driven  either  by  him  or  his  servant  with  his 
authority.  Evidence  was  then  given  that  defen- 
dant's brother,  H.   B.,  who  was  driving  the 
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motor,  was  in  the  employment  of  the  defendant, 
and  that  it  was  in  the  course  of  his  employment 
to  drive  motors  when  testing  them  and  occasion- 
ally when  delivering  them  to  customers,  but 
that  at  the  time  when  the  accident  occurred  he 
was  driving  his  brother's  oar  without  his  per- 
mission. At  the  close  of  defendant's  case  the 
judge  again  refused  to  direct  for  the  defendant, 
and  left  the  following  question  {inter  alia)  to  the 
jury: — y  (1)  Was  if.  B.  at  the  time  of  the  occur- 
rence acting  as  the  servant  of  the  defendant 
within  the  scope  of  his  employment  ?  "  Answer 
— Yes.  The  jury  answered  all  the  questions 
in  plaintiff's  favour,  and  assessed  damages  at 
£1,000.  The  learned  judge,  being  of  opinion 
that  the  answer  to  question  No.  1  was  against 
the  evidence,  thereupon  directed  the  jury  to  find 
for  the  defendant,  and  gave  judgment  accord- 
ingly : — Held  (by  the  Ring's  Bsnch  Division, 
Palles,  L.C.B.,  dissenting),  that  the  learned 
j  udge  was  right  in  the  course  which  he  had  taken  ; 
that  there  was  no  evidence  to  support  a  verdict 
for  the  plaintiff,  and  that  judgment  was  properly 
entered  for  the  defendant : — Held  (by  the  Court 
of  Appeal,  Sir  S.  Walker,  Bart.,  L.C.,  dissenting), 
that  there  was  no  evidence  to  support  the 
finding  of  the  jury  on  question  No.  1,  and  that 
judgment  was  rightly  entered  for  the  defendant. 
Bowling  v.   Robinson       App.,  43 1.  L.  T.  R.  210 

20. Scope  of  employment — Negligence  of 

servant — Servant  liaving  general  authority  to  take 
out  motor-cars  belonging  to  his  master.']  I.,  who 
was  the  manager  of  the  department  for  the  sale 
of  second-hand  cars  in  the  business  of  F.  ds  Co., 
a  firm  of  motor  engineers,  while  driving  on  a 
Saturday  evening,  at  about  7  p.m.,  accompanied 
by  two  ladies,  in  a  second-hand  motor-car. 
belonging  to  F.  &  Co.,  ran  over  and  killed  G.  B, 
In  an  action  taken  by  O.  B.'s  widow  against 
F.  <b  Co.,  under  Lord  Campbell's  Act  (2),  for 
negligence  of  /.,  evidence  was  given  that  I. 
frequently  took  out  second-hand  cars  from  the 
department  of  the  business  of  which  he  was  the 
manager  without  accounting  to  anyone  for  so 
doing,  and  that  the  petrol  used  by  /.  in  so  taking 
out  these  cars  was  charged  to  the  second-hand 
department  of  the  business.  /.  admitted  that 
he  took  oat  the  oars  without  accounting  for  so 
doing,  and,  in  his  evidence  at  the  trial,  stated 
that  his  being  on  the  road  gave  him  better 
opportunities  for  doing  business  for  the  firm ; 
that  on  one  or  two  occasions,  of  which  that  of 
the  accident  was  not  one,  he  had  himself  paid 
for  the  petrol  he  used  in  taking  out  the  oars,  but 
that  upon  the  occasion  of  the  accident  he  was 
driving  solely  for  his  own  pleasure.  The  jury 
found  that  at  the  time  of  the  accident  /.  was 
acting  within  the  scope  of  his  employment  as 
the  servant  of  F.  tfc  Co. : — Held,  that  there  was 
evidence  to  justify  the  verdict  of  the  jury,  that 
/.  was  acting  within  the  scope  of  his  employ- 
ment so  as  to  render  F.  &  Co.  liable  for  his 
negligence.  Quaere,  whether,  where  a  servant 
has  a  general  authority  to  take  out  his  master's 
vehicles,  not  only  for  the  purposes  of  the  master. 
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but  also  for  his  own  pleasure,  it  is  to  be  inferred 
that  every  user  of  the  vehicles  under  such  general 
authority  is  a  user  by  the  servant  as  such  within 
the  scope  oi  his  employment  ?  Boyle  v.  Fergu- 
son [1911]  2  I.  R.  489 
21. Scope  of  employment.]  The  defen- 
dants hired  a  motor  car  to  T.  The  chauffeur  in 
charge  of  the  car,  in  violation  of  his  instructions, 
allowed  T.  to  drive.  While  T.  was  driving  the 
plaintiff  was  knocked  down  and  injured : — Held, 
that  in  allowing  T.  to  drive  the  chauffeur  was 
acting  outside  the  scope  of  his  authority,  and 
that  the  defendants  were  not  liable.  Googan  v. 
Dublin  Motor  Company 

K.  B.,  49  I.  L.  T.  R.  24 

22.  — —  Scope  of  employment— Tort— Ser- 
■vant  firing  at  and  Mlling  poacher.']  Eitoept, 
possibly,  in  cases  of  fraud,  the  tortious  act  of  a 
servant  cannot  be  within  the  scope  of  anyimplied 
authority,  unless  the  act  of  the  servant  was  one 
which  the  master  might  legally  have  done. 
When  a  servant  is  entrusted  by  his  master  with 
the  doing  of  a  oerta-n  class  of  facts,  which,  in  an 
emergency  involving  personal  danger,  may  give 
occasion  for  sudden  action  and  prompt  decision, 
the  servant  cannot  make  his  master  responsible 
for  an  act  which  the  servant  considered  he  was 
entitled  to  do  by  reason  of  facts  which  he, 
lonestly  but  mistakenly,  believed  to  exist,  if 
the  master  in  the  supposed  state  of  facts  could 
not  lawfully  have  done  the  same  act.  C,  em- 
ployed by  the  defendant  as  a  watcher  "  to  pre- 
vent poaching."  saw  the  plaintiff's  son  and  two 
other  men  poaching  his  master's  river  with  a 
net.  C.  ran  towards  them,  and  fired  a  revolver 
shot  about  85  yards  from  the  poachers,  and 
another  from  a  distance  of  about  30  yards  from 
them.  The  first  shot  was  apparently  fired  in  the 
air,  and  the  second  apparently  hit  the  plaintiff's 
son,  who  in  fact  died  as  the  result  of  a  revolver 
wound  received  on  the  occasion.  The  defendant 
had  not  supplied  G.  with  arms  or  ammunition,  or 
money  for  the  purchase  of  arms  or  ammunition. 
In  an  action  under  Lord  Campbell's  Act  (9  & 
10  Vict.,  0. 93)  by  the  plaintiff,  the  judge  directed 
in  defendant's  favour  on  the  ground  that  there 
was  no  evidence  that  0.,  in  firing  the  revolver, 
was  acting  within  the  scope  of  any  authority 
as  a  servant  of  the  defendant.  M'Namara  v. 
Sligo,  Marquess  of      K.  B.,  [1918]  2  I.  R.  215 

23.  - —  Servant  leaving  employment  with- 
out notice — Prosecution  of  subsequent  em,ployer — 
Meaning  of  *' master  workman" — Veterinary 
surgeon — 43  Geo.  III.,  c.  86,  s.  7.]  A  veterinary 
surgeon  is  not  a ' '  master  workman  "  within  the 
meaning  of  43  Geo.  III.,  c.  86,  so  as  to  make 
him  liable  under  that  Act  for  employing  a  work- 
man who  had  left  his  previous  employer  without 
notice  contrary  to  his  contract  of  service.  If 
in  a  case  under  this  Act  it  is  reUed  upon  that 
notice  was  not  given,  it  must  be  proved  either 
as  a  trade  custom  or  an  express  contract  that 
such  notice  was  to  be  given  ;  evidence  that  it 
is  an  established  rule  in  the  plaintiff's  factory 
is  not  sufficient.     Quaere,  to  what  extent  can 
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an  infant  be  bound  by  trade  custom.     Walker 
V.  Bailie  K.  B.,  37  I.  L.  T.  R.  211 

MASTER  AND  SERVANT— TRUCK  ACTS. 

1. Contract  of  employment— 1  &  2  Wm. 

IV.,  c.  37 ;  59  <fc  60  Vict.,  c.  44,  s.  \— Weekly 
wage  for  specified  hours — Bonus  for  full-time  work 
— Failure  to  put  in  full  time — Deduction  ofbonv^.  ] 
A  workwoman  was  employed  at  8s.  per  week  of 
55J.  hours,  with  a  bonus  of  2s.  per  week  for  full 
attendance,  and  that  alone.  Printed  rules, 
posted  in  the  factory  of  employment,  admittedly 
read  by  the  workwoman,  provided,  inter  alia, 
that "  any  person  absent  without  reason,  and  not 
assigning  satisfactory  reason  shall  lose  bonus." 
The  workwoman  being  absent  for  a  quarter  of  a 
day  without  sufficient  reason,  23.  4d.  was  de- 
ducted from  the  weekly  sum  of  lOs.  which  would 
otherwise  have  have  been  paid  to  her.  No  ques- 
tion being  raised  as  to  the  4d.  (representing  the 
quarter  of  a  day's  wages) : — Held,  that  the  de- 
duction of  the  2s.  bonus  was  not  an  offence 
under  the  Truck  Acts.     Deane  v.  Wilson 

K.  B.,  [1906]  2  I.  R.  405 

2.  50*51  Fjci.,c.  46 — Wages — Payment 

otherwise  than  in  current  coin  of  the  realm — Agree- 
ment by  workman  to  accept  payment  of  portion  of 
his  wage  in  scrip  of  the  company  by  whom  he  was 
employed — Agreement  signed  by  those  in  common 
employment  with  the  plaintiff.]    On  a  case  stated 
upon  the  hearing  of  a  Civil  Bill  appeal  it  ap- 
peared that  the   plaintiff   was   employed   by 
defendants  as  a  journeyman  maohinst  at  22s. 
per  week.    The  case  stated  erroneously  that 
in  October,  1894,  the  plaintiff  signed  an  agree- 
ment along  with  his  fellow- workmen,  to  accept 
"  a  reduction  of  10  per  cent,  on  his  wages — 20s. 
a  week  in  cash  and  2s.  to  be  applied  to  purchase 
shares  of  the  defendant  company."    The  plain- 
tiff was  paid  20s.  down  to  the  24th  April,   1897, 
when  he  served  notice  on  the  defendants  that 
be  wouldnot  accept  the  reduced  wages,  and  from 
that  date  until  February,  1899,  he  was  paid  22s. 
a  week  in  cash.     In  February,  1899,  he  left  the 
defendants'  employment,  and  brought  an  action 
for  £12,  the  difference  between  the  203.  and  223. 
a  week  from  the  date  of  the  agreement  in 
October,  1894,  to  the  24th  April,  1897  -.—Held, 
by  the  Queen's  Bench  Division,  who  acted  on 
the  statement  in  the  case,  without  seeing  the 
agreement,  which  was  supposed  to  be  lost,  that 
the  contract  entered  into  by  the  plaintiff  was 
for  a  wage  of  20s.  and  an  addition  of  the  pur- 
chase-money of  scrip  of  the  company  at  the 
rate  of  2s.  a  week,  and  that  the  case  was  not 
within  the  Truck   Acts.      Held  also,  by  the 
Queen's  Bench  Division,  that  even  if  the  agree- 
ment were  within  the  Truck  Acts,  the  plaintiff, 
by  its  tripartite  character,  and  the  acquiescence 
of  his  fellow-workmen   (some  of  whom  were 
outside  the  Acts)  and  himself,  was   precluded 
from  recovering.     In  the  Court  of  Appeal  the 
original  agreement  was  produced,  from  which  it 
appeared  that  the  contract  was  made  on  the 
basis  that  the  plaintiff's  wages  continue  to  be 
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22s.,  of  which  2s.  per  week  was  to  be  satisfied 
by  shares  -.—Held,  by  the  Court  of  Appeal,  that 
the  agreement  was  void  under  the  Truck  Acts, 
and  the  defendants  were  liable  to  pay  so  much 
of  the  plaintiff's  wages  as  had  not  been  paid  in 
current  coin  of  the  realm  ;  also  that  there  was 
nothing  either  in  the  concurrence  of  the  other 
workmen  or  in  the  plaintiff's  own  conduct  to 
prevent  him  from  recovering.  Glasgow  v.  In- 
dependent Printing  Co. 

Q.  B.,  App.,  [1901]  2  I.  R.  278, 305  ; 
34I.L,T.R.66 

MASTER  AND  SERVANT. 

Action   against   poor-law   guardians   for 

negUgence  of  official 

[1897]  2  I.  R.  76 
See.  Poor  Law — Guardians.    3. 
■ Action  for  injuries  in  course  of  employ- 
ment— Remitting     38  I.  L.  T.  R.  154 
See  Praetice— Remitting.     62. 

Delegation  of  duty — Weekly  close  time 

[1900]  2  I.  R,  391. 
See  Fisheries  Acts.    28. 

Duty  of  shipowners  to  seamen 

[1906]  2  I.  R.  12,  52 
See  Ship — Cargo.    2. 

Employer's  liability — Railway  company 

[1898]  2  I.  R.  352 
See  Railway — Passenger.    3. 

Employers   Liability  Act — Case  within — 

Common  law  action  for  negligence  in 
County  Court — Jurisdiction 

28  I.  L.  T.  R.  84 
See  County  Court — Jurisdiction.    5. 

Employer  and  Workmen's  Act,  1875 

38  I.  L.  T.  R.  37;  4  N.  I.  J.  R.  51 
See  Justices — Case  Stated.    3. 

Endowed  academy — Professor — Dismissal 

[1908]  2  I.  R.  357 
See  Endowed  Academy. 

' '  Engineering  work  " — Injury  to  workman 

2  N.  I.  J.  R.  245 
See  Workmen's  Compensation.    92. 

Evidence  of  relationship — Seduction 

28  I.  L.  T.  R.  44 
See  Seduction.    3. 

Factory — Dangerous  machinery — Fencing 

[1910]  2  I.  R.  509 
See  Factory.    2. 

Industry  society — Alteration  in  rules 

[1906]  2  I.  R.  193,  200 
See   Industrial   and    Provident  Society. 

Insurance  against  negligence  of  servant. 

[1901]  2  I.  R.  262 
See  Arbitration  —Staying  Proceedings  •    3 

Invalid  rate — Seizure  by  rate  collector — 

Liability  of  county  council 

[1914]  2  I.  R.  41,  495 
See  Local  Government — Rates.    19. 

Letter  opened  by  clerk— Libel— -Publica- 

tion [1910]  2  I.  R.    77  ; 

44  I.  L.  T.  R.  191 
See  Defamation — Privilege-    5. 
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Lighting  of  vehicles — By-law 

[1905]2I.R.47;39I.L,T.R.61;5N.LJ.R.33 
See  By-law.    2. 

Loss  of  servant  [1914]  2  I.  R.  276 

See  Seduction.    7 

Maliciously    inducing    employee    not    to 

continue  in  his  employment 
[1899]  2  I.  R.  667,  744  ;    [1901]  2  I.  R.  705 
See  Conspiracy.    1. 

■ ■  Manager  of  public-house— Responsibility 

of  proprietor  [1910]  2  I.  R.  94  ; 

44  I.  L.  T.  R.  81 

National  Insurance  Act 

[1914]  2  I.  R.  110, 120,  note 
See  National  Insurance.    3,  4. 

Negligence — ^Misconduct  of  fellow-servan" 

[1908]  2  I.  R.  91  ;  42  I.  L.  T.  R.  179 
See  Practice — ^Remitting.    49 
Negligence  of  fellow-servant — ^Injuries  sus- 
tained in  course  of  employment 

[1910]  2  I.  R.  381,  393 
See  Negligence.    24. 

PubUcan — Sale   of  liquor  to   children — 

"  Knowingly  allow  " 
[1904]  2  I.  R.  498  ;  4  N.  I.  J.  R.  40 
See  Licensing  Acts — Offences.    41. 

Scope  of  employment — Evidence 

[1910]  2  I.  R.  42,  66,  69 ; 
42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 

Seduction — Death  of  father  of  seduced  girl 

before    birth    of    child — -Action    by 
mother— Services    [1903]  2  I.  R.  407; 
[1905]  2 1.  R.  552  ;  36  L  L.  T.  R.  189 
See  Seduction.    5. 

Seduction — Evidence  of  service 

[1906]  2  I.  R.  254,  260  ;  40  I.  L.  T.  R.  67 
See  Seduction.    2. 

Service  franchise 

[1904]  2 1.  R.  383, 389  ;  37 1.  L.  T.  R.  19, 229 
See  Parliament— Franchise.    96,  176 

Service  franchise         [1907]  2  I.  R.  345  ; 

40  I.  L.  T.  R.  225 
See  Parliament — Franchise.    175. 

Service  franchise  [1900]  2  I.  R.  455 

See  Local  Government — Franchise.    1. 

Service  franchise  [1912]  2  I.  R.  17  ; 

46  I.  L.  T.  R.  149 
See  Parliament — Franchise.    170. 

Surety — Resignation  and  re-appointment 

of  principal  [1910]  2  I.  R.  277 

See  Principal  and  Surety— Liability    2. 

Town  clerk — ^Dismissal — ^Misconduct 

[1905]  2  I.  R.  167,  188 
See  Local  Government— Existing  Officer. 
16. 

Wet     spinning  —  Accommodation     for 

workers'  clothing 

[1910]  2  I.  R.  591 ;  44  I.  L.  T.  R.  217 
See  Factory.    4. 

Wilfully  giving  false  name  and  address — 

Liability  of  master  for  wrongful  act  of 
servant  [1915]  2  I.  R.  128 

See  Weeds  and  Agricultural  Seeds  (Ireland) 
Act,  1909. 
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Workmen's  oompensatiott. 

See  Workmen's  Compensation. 
Workmen's  compensation — Average  earn- 
ings— Concurrent  contracts 

52  I.  li.  T.  R.  74 
See  Workmen's  Compensation.    36. 

Workmen's  compensation — ^War  addition 

— Insurance  Co.'s  liability 

52  I.  L.  T.  R.  76 
See  Insurance,  Policy  of.    11. 

Wrongful  dismissal — Damages 

17  I.  C.  L.  R.  778 
See  Damages.    10. 

MEAT — ^Unsound  meat — ^Possession  of 

[1908]  2 1.  R.  234  ;  41 1.  L.  T.  R.  227 
See  Public  Health  Acts.    15. 

MEDICAL  ACT. 

Right  of  member  ot  public  to  prosecute  for 
oflence— 21  cfe  22  Vict.,  c.  90.  s.  40.]  Any  mem- 
ber of  the  public  may  institute  proceedings  under 
section  .40  of  the  Medical  Act,  1858.  Clarice, 
Appellant;   M'Guire,  Bespondent 

K.  B.,  [1909]  2  I.  R.  681 ;  43  I.  L.  T.  R.  52 

JUATERIAL  for  roads — Point  of  entry  from 
public  road   App.,  48  I.  L.  T.  R.  237  ; 
49  I.  L.  T.  R.  17 
See  Local  Government — Roads.    21. 

M  ATRIMONI AL— PRACTICE . 

See  Practice  (Matrimonial). 
MEDICAL  OFFICER. 

See  Local  Government — ^Medical  Officer. 

— '■ — Appointment  of,  of  military  age 

[1918]  2  I.  R.  131 
See  Local  Government — Medical  Officer.  1. 

Convict  prison — ^Fee  for  attending  inquest 

29  I.  L.  T.  R.  48 
See  Coroner.    2. 
District  lunatic  asylum — Temproary  ap- 
pointment     [1909]  2  I.  R.  276,  284 ; 
42  I.  L.  T.  R.  233 ;  43  I.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

Examination  of  lunatic— Remuneration — 

Order  of  Justices — Loss  of  time 

[1908]  2  I.  R.  15 
See  Lunatic.    8. 

Vaccination  —  Re-vaccination  —  Fees  — 

Operations  performed  outside  dis- 
pensary district  and  vaccination  station 

[1906]  2  I.  R.  333 ;  40  I.  L.  T.  R.  151  ; 
5  N.  L  J.  R.  267 

See  Vaccination.    5. 

Witness  Expenses 

[1902]  2  I.  R.  431,  447  ;  36  I.  L.  T.  R.  37; 
2  N  I.  J.  R.  85 
See  Solicitor— Bill  of  Costs.    69. 

Workmen's  Compensation  Act 

[1908]  2  I.  R.  609  ;  42  I.  L.  T.  R.  246 
See  Workmen's  Compensation.    117. 

MEDICAL  OR  SURGICAL  RELIEF— Destitute 
poor  person  [1918]  2  I.  R.  181  ; 

52  I.  L.  T.  R.  57 
See  Local  Government — Medical  or  Sur- 
gical Relief. 


MEDICAL  PRACTITIONER. 

Amount  of  fees.]  The  amount  of  fees  paya  ble 
to  a  medical  doctor  for  an  operation  and  visits 
considered.     White  v.  Bussell 

Co.  Ct.,  29  I.  L.  T.  383 

Friendly  society  31  I.  L.  T.  439 

See  Friendly  Society.    1. 

MEETING  —  Special  —  Governors  of  endowed 
academy — Quorum — Dismissal    of    pro- 
fessor [1908]  2  I.  R.  357 
See  Endovred  Academy. 

MEMBER  OF  PARLIAMENT— Salary  of 

[1915]  2  I.  R.  425  : 
[1916]  2  I.  R.  298  ;  50  I.  L.  T.  R.  25 
See  Bankruptcy— Assets.    4,  5. 

MEMORANDUM. 

In  lieu  of  contract  with  company — Piling 

[1901]  1  I.  R.  340 
See  Company— Filing  of  Contract. 
— —  Parol  contract — Statute  of  Frauds 

[1912]  2  I.  R.  318 
See  Landlord  and  Tenant — Agreement.    3. 

Sale  of  land — ^Vendor's  agent  signing  as 

witness  [1903]  1  I.  R.  32 

See  Frauds,  Statute  of.    2. 

MEMORANDUM  OF  ASSOCIATION. 

■  Alteration — Banking  company — Extension 

of  business  [1907]  1  I.  R.  237 

See  Company — Memorandum.    2. 

Company — Alteration — Confirmation  by 

Court— Practice        [1897]  1  I.  R.  435 
See  Compan.y — Memorandum.    1. 

MEMORIAL. 

Of  registered  deed  —  Mvidence —  Duplicate  — 
Proof  of  loss  of  original.']  Semble :  A  memorial 
of  a  Landed  Estates  Court  conveyance  lodged 
in  the  Registry  of  Deeds,  being  a  duplicate  of 
the  original  conveyance,  may  be  received  in 
evidence  without  proof  of  the  loss  of  the  original. 
Staples  V.  Young 

Ross,  J.,  App.,  [1908]  1  I.  R.  135,  139 

Evidence  of  lost  deed 

[1905]  1  I.  R.  60,  74  ;  38  I.  L.  T.  R.  259 
See  Settlement— Construction.    13. 

Evidence — Presumption  of  death 

[1901]  2  I.  R.  692 
See  Landlord  and  Tenant— Lease.    40. 

MENS  REA. 

Entry  of  seller'sname  andplaceof  abode — 

General  Dealers  Act,  1903,  s.  2,  (2)  (6) 
— Innocent  misstatement 
[1908]  2  I.  R.  423 ;  42  I.  L.  T.  R.  87 
See  General  Dealer.   4. 

Trespass  in  pursuit  of  game — Assignment 

of  game  rights — ^Permission  by  assignee 
to  kill  game  46  I.  L.  T.  R.  240 

See  Game.    2. 

Wilful  obstruction        [1910]  2  I.  R.  94  ; 

44  I.  L.  T.  R.  81 ;  50  I.  L.  T.  R.  64 
See  Food  and  Drugs— Sale.    4. 
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Wilfully  giving  false  name  and  address^ — 

Liability  of  master  for  wrongful  act  of 
servant  fl915]  2  I.  R.  128 

See  Weeds  and  Agricultural  Seeds  (Ireland) 
Act,  1909. 

MERCHANDISE  MARKS  ACT,  1887 

1.  — —  False  trade  description — Section  2  (1 
and  2),  s.  3  (1),  s.  18,  and  Amending  Act,  1891, 
s.  1 — Applying  false  trade  description  to  goods 
— Meaning  of  the  word  "  port,"  as  applied  to 
wines.']  Held,  that  the  term  "  port,"  applied 
to  wine  without  any  qualifying  or  explanatory 
words,  is  only  appUoable  to  wine  produced  in 
the  Alto-Douro  District  of  Portugal.  Shea  v. 
M'Dowell  M.  P.  C,  39  I.  L.  T.  R.  151 

2, False  trade  description — Botihn.}    On 

a  prosecution  under  ss.  2  and  3  of  the  Merohan. 
dise  Marks  Act,  1887,  for  having  sold  a  bottle  of 
mineral  water  to  which  a  false  trade  description 
(namely  "  Cantrell  &  Cochrane")  was  applied, 
it  was  proved  that  the  description  was  embossed 
on  the  bottle,  and  that  the  mineral  water  sold 
in  the  bottle  was  the  accused's  own  and  not 
Cantrell  &  Coohrane's.  It  was  further  proved 
that  there  was  an  adhesive  label  on  the  bottle 
giving  the  accused's  name  and  address  in  con- 
nection with  the  name  of  the  mineral  water.  It 
was  assumed  at  the  trial  that  the  name  "  Cantrell 
&  Cochrane  "  was  a  false  trade  description,  and 
the  judge  was  not  asked  to  leave  any  question 
to  the  jury  on  the  point.  The  jury  were  asked  : 
Did  the  accused  knowingly  seU  his  own  mineral 
water  in  bottles  embossed  with  the  name  of 
Cantrell  &  Cochrane  ?  and  they  answered  in  the 
afBrmative,  The  accused  was  convicted  : — Held, 
on  a  case  reserved,  that  taking  into  consideration 
the  course  of  the  trial  and  the  point  reserved  for 
the  Court,  he  was  rightly  convicted.  Queere, 
was  there  evidence  to  show  that  the  accused  had 
not  applied  any  false  trade  description  to  the 
goods  in  question — namely,  mineral  water ;  and 
if  he  had  been  required  to  do  so,  would  the 
County  Court  Judge  have  been  bound  to  get  a 
finding  of  the  jury  whether  the  accused  had  in 
fact  "  apphed  "  a  "  false  trade  description  "  to 
''  goods  or  things "  ?  B.  v.  M'Evilly  and 
others  C.  C.  R.,  2  N.  I.  J.  R.  116 

3.  — — •  False  trade  description — Embossment 
on  bottles — Trade  description — Materiality.]  On 
a  prosecution  under  the  Merchandise  Marks  Act, 
1887,  for  exposing  for  sale  bottles  of  ale  to  which 
a  false  trade  description  was  applied,  it  appeared 
that  the  defendant  did  sell  bottles  of  ale  bottled 
by  himself,  on  which  the  words  "  Findlater's 
bottling"  appeared  as  an  embossment  on  the 
bottles,  and  the  words  "  bottled  by  Wm. 
Quirke "  (the  defendant)  appeared  on  the 
adhesive  label  attached  to  the  bottles.  It  was 
admitted  that  this  act  had  been  done  "  know- 
ingly," that  the  bottles  had  been  "exposed  for 
sale,"  and  that  the  description  "  Findlater's 
bottling,"  belonged  to  Messrs.  Findlater  &  Co., 
who  were  the  prosecutors.  The  Judge  left  the 
general  issue  to  the  jury,  but  he  directed  them 
that  the  four  elements  to  be  considered  by  them 
were,  did  the  defendant — (a)  knowingly  (6)  ex- 
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pose  for  sale  the  bottles  in  question  (c)  to  which 
a  false  trade  description  (d)  belonging  to  Messrs. 
Findlater  &  Co.  was  attached.  As  (o),  (6)  and 
(d)  were  admitted,  the  only  question  for  the  jury 
was — ^was  there  applied  to  the  bottles  a  false 
trade  description  ?  As  to  the  falsity  of  the  trade 
description,  the  Jury  were  directed  to  consider 
(a)  the  materiality  of  the  description,  and  (5)  the 
joint  effect  of  the  embossment  and  the  label. 
With  reference  to  the  latter  the  jury  were 
directed  to  consider  whether  the  representations 
on  the  bottle  as  a  whole — both  the  embossment 
and  the  label — were  calculated  to  lead  persons 
to  the  conclusion  that  its  contents  were  bottled 
by  Findlater  &  Co.  R.  (Findlater  &  Co.)  v. 
Quirke  Palles,  L.C.B.,  3  N.  I.  J.  R.  165 

False  trade  description — Verbal  representa- 
tion 32  I.  L.  T.  R.  107 
See  Criminal  Law  (General).    18. 

MERCHANT  SHIPPING. 

1.  ■  MandawMs — A  vessel  duly  registered 

at  D.,  in  Ireland,  pursuant  to  the  Merchant 
Shipping  Act,  1854,  was  in  1862  altered  at 
L.,  in  England,  at  which  port  a  surveyor, 
appointed  under  the  .  said  Act,  remeasured 
the  ship,  and  certified  his  measurement 
to  the  registrar  at  that  port.  The  owners 
objected  to  the  mode  of  measurement,  and  now 
sought  a  mandamus,  directed  to  the  registrar  at 
D.,  to  have  the  vessel  remeasured : — Held,  that 
this  Court  had  no  jurisdiction,  inasmuch  as  it 
is  the  registrar  at  the  port  of  alteration,  not  that 
at  the  port  of  registry,  who  is  required  by  the 
Act  to  measure  the  alterations.  Quaere,  by 
Fitzgerald,  J.,  whether  the  owners  could  get  a 
mandamUyS  to  have  the  vessel  registered  as  a  new 
one  ?     B.  V.  Gardiner 

Q.  B.,  [1864]  16 1.  C.  L.  R.  349 

2.  Rates — Dublin  Port  and  Docks  Act — 

Gross  register  tonnage — Net  register  tonnage — 
"  Evasive  vessels."]  The  Dublin  Port  and  Docks 
Board  were  empowered,  under  their  Act  of  1869, 
to  levy  dues  on  vessels  entering  the  port  of  64d. 
per  ton  on  coasting  and  lOJd.  per  ton  on  other 
vessels.  Such  rate  was  calculated  on  the 
vessel's  net  register  tonnage.  Between  1869 
and  1902  many  vessels  were  built  upon  such 
lines  that  their  net  register  tonnage  bore  a  much 
less  proportion  than  theretofore  to  their  gross 
tonnage  or  carrying  capacity,  and  consequently 
they  did  not  contribute  their  due  proportion  to 
the  expenses  of  the  port.  For  the  purpose  of 
remedying  this  state  of  affairs  the  Dublin  Port 
and  Docks  Act,  1902,  section  39,  provided  that 
"  in  the  case  of  steam  vessels  other  than  steam 
tugs  the  net  register  tonnage  upon  which  rates 
are  leviable  by  the  Board  shall  in  no  case  be 
deemed  for  the  purpose  of  rating  to  be  less  than 
50  per  cent,  of  the  gross  register  tonnage  of  such 
vessels."  Section  41  (par  2),  however,  provided 
that  "  the  Board  shall,  on  or  before  the  31st  day^ 
of  December  in  each  year  immediately  preceding 
each  of  the  five  years  next  following  the  passing 
of  this  Act,  make  an  estimate  of  the  tonnage 
rates  (hereinafter  called  the  '  net  rates ' )  which 
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MERCHANT  SHIPPING— co»h>iaed. 
it  will  be  necessary  to  levy  on  steam  vessels 
(other  than  steam  tugs)  entering  the  port,  the 
net  register  tonnage  of  which  is  less  than  SO  per 
cent,  of  their  gross  register  tonnage,  in  order  in 
the  year  next  following  to  produce,  in  addition 
to  the  sum  which  would  have  been  produced  by 
the   toimage   rates    which   would   have    been 
leviable  on  such  steam  vessel  in  case  this  Act 
had  not  been  passed,  a  clear  sum  of  £8,000,  or 
as  near  thereto  as  possible."    Section  41  (par.  4) 
provided  that  "the  Board  shall  in  each  of  the 
said  five  years  levy  .  .  .  the  net  rates  in  accord- 
ance with  the  estimate  made  as  aforesaid  in  the 
then  preceding  year,  in  addition  to  the  tonnage 
rates  leviable  before  the  passing  of  this  Act." 
Section  41  (par.  3)  provides  that  "  the  balance 
(if  any)  over  and  above  the  sum  of  £8,000,  which 
may  be  raised  by  net  rates  in  any  of  the  said 
five  years  shall  be  carried  forward  to  the  respec- 
tive revenues  of  the  next  following  year,  and  the 
respective  estimates  for  such  next  following  year 
shall  be  reduced  accordingly."    The  Port  and 
Docks    Board,    in    intended    compliance    with 
section  41,  passed  a  resolution  that  the  Board 
estimated  the  "net  rates"  at  8-25ths  of  the 
tonnage  rates  leviable  under  the  Act  of  1869, 
that  same  was  to  be  levied  on  all  steam  vessels 
(other  than  steam  tugs)  entering  the  port,  the 
net  register  tonnage   of  which  was   less   than 
50  per  cent,  of  their  gross  register  tonnage,  and 
that  such  "net  rates"  was  to  be  levied  in  the 
case  of  all  such  vessels  on  the  difierence  between 
their  respective  net  register  tonnage  and  50  per 
cent,  of  their  gross  register,  and  to  be  paid  in 
addition  to  the  tonnage  rates  which  would  have 
been  leviable  on  such  vessels  in  case  the  Act  of 
1902  had  not  been  passed  : — Held,  by  Kenny,  J. 
(dissenting  from  the  King's  Bench  Division), 
that  the  construction  of  sections  39  and  41  of 
the  Act  of  1902  adopted  by  the  Port  and  Docks 
Board  was  right,  and  that  there  should  be  levied 
off  vessels  of  the  evasive  class  (i.e.,  those  whose 
net  register  tonnage  was  less  than  50  per  cent, 
of  their  gross  register  tonnage)  the  rates  which 
would  have  been  levied  if  the  Act  had  not  passed, 
and  that  the  £8,000  should  be  levied  in  the  case 
of  all  such  vessels  on  the  difference  between  their 
net  register  tonnage  and  50  per  cent,  of  their 
gross  register  tonnage.     Held,   by   the   King's 
Bench  Division,  that  the  proper  principle,  on 
the  construction  of  the  sections,  was  to  strike 
one  composite  rate,  consisting  of  the  amount 
which  would  have  been  paid  by  the  evasive 
vessels  if  the  Act  had  not  passed,  plus  £8,000, 
and  to  levy  that  rate  off  the  vessels  of  the  evasive 
class  on  the  basis  of  50  per  cent,    of  their  gross 
register  tonnage.    Held,  by  the  Court  of  Appeal, 
that  neither  of  these  principles  of  taxation  was 
right,  but  that  the  Board  ought  to  have  levied 
off  the  evasive  vessels  two  rates — one  represent- 
ing the  rate  on  their  net  register  tonnage  which 
would  have  been  assessed  if  the  Act  had  not  been 
passed,    and   the    other    representing    a    rate 
amounting  to  £8,000  calculated  on  the  50  per 
cent,  of  the  gross  register  tonnage  of  the  vessels 
of  the  evasive  class.    Held,  per  Palles,  L.C.B., 
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that  in  determining  which  of  two  alternatives 
suggested  constructions  of  an  Act  of  Parliament 
(each  of  which  will  effectuate  the  purpose  of  the 
Act)  is  to  prevail,  the  Court  is  not  justified  in 
rejecting  the  grammatical  construction  merely 
because  it  may  think  that  the  mode  of  effectuat- 
ing the  purpose  involved  in  the  other  construc- 
tion is  more  equitable.  B.  (City  of  Dublin 
Steam  Packet  Co.)  v.  Port  and  Docks  Board 

App.,  4  N.  I.  J.  R.  272 

MERCHANT  SHIPPING  ACTS— Pilots 

[1915]  25  I.  R.  283. 
See  National  Insurance.    1, 

MERGER. 

1. Charges  in  equal  priority  vesting  in 

owner-in-fee  with  the  exception  ot  one — Onus  of 
establishing  merger — Substantial  charge  on  lands 
in  priority  to  smaller  charge  on  one-third  of  same 
lands — Whether  on  the  substantial  charge  bcominq 
vested  in  the  owner-in-fee,  one-third  was  kept  aliv.'! 
D.  was  seised  in  fee  of  certain  lands,  charged 
with  £3,000  for  O.,  M.,  and  F.,  who  became 
entitled  to  equal  shares.  The  share  of  6.  had 
become  vested  in  D.  before  he  became  entitled 
to  possession  of  the  lands.  M.,  by  her  will, 
bequeathed  her  share  to  D..  directing  him  to 
pay  an  annuity  to  F.  F.  survived  D. : — HHd, 
that  the  existence  of  the  substantial  charge  in 
equal  priority  in  F.  kept  alive  the  charge  to 
which  D.  became  entitled  under  the  will  of  M., 
and  shifted  the  onus  of  establishing  the  fact 
that  merger  had  taken  place  by  the  intendment 
of  D.  upon  the  owner  of  the  lands.  D.  0.,  and 
F.  were  seised  in  fee  of  certain  other  lands, 
charged  (inte^  aha)  with  £1,500  for  M. ;  G. 
assigned  all  her  interest  to  7>. ;  F.  assigned  all' 
her  interest  to  Z).  in  consideration  of  a  charge 
of  £600  on  the  one-third  of  the  lands  so  assigned, 
secured  by  a  trust  term.  Subsequently  M., 
by  her  will,  bequeathed  her  charge  of  £!  ,500  to 
D..  directing  him  to  pay  an  annuity  to  F.  : — 
Held,  that  the  charge  of  £600  was  still  a  va!id  and 
subsisting  charge,  and  that  £500.  one-third  of  the 
charge  of  £1,500,  was  not  kept  alive  by  the  £600 
charged  on  one-third  of  the  lands,  but  that,  as 
according  to  the  rule  of  equity  it  went  below  the 
£600,  it  had  merged  in  the  inheritance.  Vominick 
J.  Burke's  Estate  ;  Most  Bev  John  Healy  and 
Bev.  Joseph  Cahalin,  Owners ;  Ex  parte  A.  H. 
Lynch,  Petitioner  App.,  38  I.  L.  T.  65- 

2- Devise  of  lands,  subject  to  charges 

vested  in  testator — Intention — "  All  my  property 
or  interests  whatsoever" — Insufficient  to  carry 
charge  vnth  devise.}  D.  was  entitled  to  an  estate 
tail,  which  he  subsequently  barred,  in  the  lands 
of  S.  and  A.,  charged  with  a  sum  of  £3,000. 
This  charge  became  vested  in  G.,  M.  and  F. 
in  equal  shares.  G.  assigned  her  share  to  D. 
while  he  was  tenant  in  tail  in  remainder.  By 
his  will  D.  devised  the  lands  in  the  following 
words  : — "  I  give,  devise,  and  bequeath  unto 
M.  all,  each,  and  every  of  my  real  fee -simple 
estates  .  .  .  and  also  all  and  every  of  my 
freehold    or    leasehold    property    or   interests. 
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whatsoever,  together  with  their  rights,  memhers 
and  appurtenances — that  is  to  say,  the  fee-simple 
estate  of  S.,  the  fee-simple  estate  of  ^.  .  .  . 
and  all  and  every  of  their  rights,  interests, 
members  and  appurtenances,  I  do  give,  devise, 
and  bequeath  all  and  every  of  my  aforesaid 
estates  to  M.  and  the  heirs  male  of  her  body," 
In  the  event  of  M.  dying  unmarried  or  intestate 
the  lands  were  devised  to  F.,  with  remainders 
•over  in  the  events  which  happened.  Testator 
appointed  M.  residuary  legatee  of  his  personal 
estate,  and  F.  residuary  legatee  in  remainder  to 
her.  M.  predeceased  the  testator,  who  died  in 
1878.  On  the  death  of  F.,  intestate,  in  1899, 
her  administrator  claimed  to  be  entitled  to  the 
charge  of  £1,000  which  had  been  assigned  by 
G.  to  Z). ! — Hzld,  that  at  the  time  of  the  death 
■of  D.  the  charge  was  clearly  in  existence,  and 
that  as  the  words  of  the  will  were  insufficient  to 
carry  the  charge  with  the  devise,  and  as  there 
was  no  clear  intention  on  the  part  of  the  testator 
that  it  should  merge,  the  charge  was  still  in 
existence.  Dominick  J.  BurJce's  Estate ;  Mont 
Sev.  John  Healy  and  Sev.  Joseph  Cahalin, 
Oivners :  Ex  parte  A.  H.  Lynch,  Petitioner 

Boss,  J.,  38  I.  L.  T.  R.  174 

3.  Extinguishment  of  charge  on  inheri- 
tance— Estate  for  life  and  ultimate  remainder  in 
fee — Interposed  roniingent  remainder  in  favour  of 
issue — Possibility  of  issue  extinct.]  Lands  were 
limited  by  will  to  A.  for  life,  with  remainder  to 
her  issue  as  she  should  appoint,  with  remainder 
as  she  should  appoint  generally,  with  an  ultimate 
remainder  to  A.  in  fee.  On  the  testator's  death 
A.  became  also  absolutely  entitled  to  a  charge  on 
the  lands.  A.  died  a  spinster  aged  over  seventy 
years,  having  by  her  wiU  devised  her  real  estate 
and  bequeathed  her  personal  estate  to  different 
persons,  without  mention  of  the  charge,  and  with- 
0  at  having  indicated  any  intention  during  her  life 
either  to  keep  the  charge  subsisting  or  to 
extinguish  it  :■ — EpW,  by  the  Court  of  Appeal 
(affirming  the  decision  of  Ross,  J.),  that  A,  had 
at  the  date  of  her  death,  such  an  estate  in  the 
lands  as  to  admit  of  the  making  of  the  presump- 
tion that  the  charge  had  become  extinguished, 
and  that,  as  it  was  a  matter  of  indifference  to  her 
during  her  life  whether  the  charge  was  kept 
subsisting  or  not,  the  presumption  of  extinguish- 
ment should  be  made.  In  re  Tnppin's  Estate 
Ross,  J.,  App.,  [19151  1  I.  R.  198.330 

4. Incumbrance — Acquintion  by  owner. 

in-fee.']  A.,  who  was  owner  of  lands  in  fee- 
simple,  mortgaged  them  in  1846.  In  1S50  a 
judgment  against  A.  was  registered  as  a  mort- 
gage of  the  lands.  The  mortgages  of  1846 
became  vested  by  assignment  in  B.  A.  died, 
having  devised  her  estate  in  fee  to  B.,  whom 
she  also  appointed  executor.  B.  paid  simple 
contract  debts  and  legacies  of  A.  to  a  greater 
amount  than  was  due  on  foot  of  the  judgment 
mortgage.  B.  died  without  having  given  any 
indication  of  intention  to  keep  alive  the  mort- 
gages : — Efld.  that  as  by  the  payment  of  simple 
contract  debts  and  legacies,  B.  had  conclusively 
admitted  assets  to  meet  the  judgment  mortgage 
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and  had  rendered  himself  personally  liable  in 
respect  thereof,  it  was  indifferent  to  him 
whether  the  mortgages  were  kept  aUve  or  not, 
and  the  Court  accordingly  held  that  they  were 
merged.     In  re  Burys  Estate 

Ross,  J.,  [1898]  1  1.  R.  379 

5. Incumbrance — Intention  —  Examina- 
tion of  all  the  circumstances  of  the  case.]  A. 
being  entitled  to  an  estate  for  life  in  the  lands 
of  B.,  subject  to  (among  others)  a  first  incum- 
brance for  £900,  and  a  charge  for  younger 
children,  with  power  to  mortgage,  purchased 
the  incumbrance,  which  was  conveyed  to  a 
trustee  for  him.  He  mortgaged  the  lands  sub- 
ject to  the  charges.  By  his  will  he  directed 
certain  other  lands  to  be  sold  for  the  purpose  of 
paying  oS  the  charges  and  incumbrances  on  the 
lands  of  B. :  and  he  empowered  his  trustees, 
during  the  minority  of  his  son  (to  whom  he 
devised  the  lands  of  B.,  and  bequeathed  his 
residuary  personal  estate),  to  apply  the  surplus 
rents  of  all  the  lands,  and  also  to  sell  his  personal 
estate,  and  apply  the  proceeds  thereof,  for  the 
same  purpose.  By  a  codicil  he  increased  the 
amount  of  the  (Aarge  for  younger  children : — 
Held,  that  the  charge  of  £900  merged.  In  re 
Lloyd's  Estate ;  SiV,  Petitioner 

Ross,  J.,  [1903]  1  I.  R.  144 

6. ■  Incumbrance  —  Ou<ner-in.fee  —  Pay- 
ment of  incumbrance  created  by  predecessor  in 
title — ■Release.']  A.  wa.s  the  owner  in  fee  of  lands 
subject  to  (amongst  other  incumbrances)  five 
legacies  under  the  will  of  A.'s  predecessor  in 
title.  These  legacies  were  in  equal  priority 
inter  se.  The  owner  through  her  agent  B., 
raised  money  to  pay  off  three  of  the  legacies. 
No  assignment  or  release  was  executed  as  to  one 
of  them.  The  other  two  legatees  executed  deeds 
releasing  A.  and  the  lands  from  their  legacies. 
A.  was  not  an  executing  party  to  these  deeds, 
and  made  an  affidavit  stating  that  she  had  no 
notice  that  the  charges  so  paid  off  by  her  were 
not  to  be  kept  alive  for  her  benefit,  and  never 
intended  that  they  should  be  extinguished: — 
Held,  that  the  three  legacies  were  subsisting 
charges  for  A.'s  benefit.  In  re  Bayly's  Estate 
{No.   2)  Ross,  J.,  [1898]  1  I.  R.  383 

7. Tenant  in  tail  in  possession  paying  off 

charges — Expression  of  intention — Benefit  of 
remainderman — Insolvent  estate.]  By  his  will, 
dated  the  17th  February,  1858.  W.J.  W.  devised 
the  lands  for  sale  to  his  son  Thomas  in  tail,  with 
remainder  to  Alfred  in  tail,  with  remainder  to 
WiUiam  in  tail,  with  remainder  to  John  in  tail , 
and  he  charged  the  lands  with  ten  sums  of  money 
in  favour  of  his  younger  children.  The  testator 
died  in  1859,  and  on  his  death  Thomas  entered 
into  possession,  and  died  without  issue  in  1877, 
and  Alfred,  having  predeceased  Thomas,  and 
having  left  no  issue,  TTiMiaOT  succeeded,  and  died 
in'1902  without  issue,  and  without  having  disen- 
tailed. During  his  lifetime  William  bought  the 
legacy  of  £500  bequeathed  to  his  brother  Henry 
by  the  will  of  his  father,  and  got  it  assigned  to 
him  by  deed  in  1884.  In  1889  he  paid  off  the 
legacy  of  £1,000  bequeathed  to  one  of  his  sisters. 
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Mrs.  P.,  without  getting  any  assignment.  By 
his  will,  dated  in  1900,  William  W.  left  legacies  of 
£1,000  each  to  his  two  sisters,  Mrs.  M.  and  Mr9, 
C,  provided  that  they  should,  within  one  month 
give  notice  in  writing  to  the  executors  that  they 
accepted  the  legacies  in  satisfaction  and  discharge 
of  aU  claims  upon  the  lands,  and  he  directed  that 
these  notices  should  be  handed  over  to  John,  the 
next  tenant  iutailin  remainder.  He  bequeathed 
to  John  his  own  legacy  of  £500,  and  also  the 
legacy  purchased  by  him  from  Henry,  and 
appointed  John  his  residuary  legatee.  The 
lands  were  sold  in  the  Land  Judges'  Court,  and 
the  estate  was  insolvent.  On  the  final  schedule 
of  incumbrancers  the  executors  of  William  were 
returned  as  incumbrancers  in  respect  of  the 
three  legacies  of  £1,000  left  to  the  testator's 
three  sisters,  which  he  had  paid  off.  On  an 
objection  filed  by  the  assignee  of  another  legatee, 
whose  legacy  was  charged  on  the  lauds  -. — Held 
(reversing  the  decision  of  Ross,  J.),  that  the 
three  charges  were  merged,  and  the  executors 
were  not  entitled  to  be  placed  on  the  schedule  of 
incumbrancers.  In  re  Wallace's  Estate ;  Gaul- 
field,  Petitioner  App.,  [1907]  1  I.  R.  91 

8. Testator  entitled  as  equitable  tenant 

for  life,  with  contingent  remainder  in  fee,  to 
lands  subject  to  a  charge  which,  subsequently 
to  date  of  will,  became  vested  in  him— Codicil — 
Intention — DirectiontoaeU — Devise  of ''^  principal 
sum  to  be  realised  by  the  «oZe."]  Under  a  settle- 
ment, made  in  1871,  J.  P.  was  entitled,  as 
equitable  tenant-for-life,  to  certain  lands,  with 
remainder  in  fee  in  the  event  of  his  dying  without 
issue,  subject  to  the  interposed  life  estate  in  his 
wife.  At  the  time  of  the  settlement  the  lauds, 
which  were  held  under  a  Church  lease,  which, 
in  1873,  was  converted  mto  a  gran  t  in  fee,  were 
subject  to  a  charge  vested  in  A.  I.  In  1878  /.  P. 
made  his  will,  wherein,  after  reciting  that,  by  his 
marriage  settlement,  he  had  given  his  wife  a  life 
estate  in  the  lauds,  he  procseded  as  follows  : — • 
"  But  if  it  please  Providence  that  1  leave  no 
child,  then,  from  and  after  the  decease  of  my 
said  wife,  I  will,  bequeath,  and  direct  that  the 
said  lands  .  .  .  shall  be  sold  .  .  . 
and  I  hereby  leave  and  bequeath  the  principal 
sum  to  be  realised  by  the  sale  of  said  property 
to  .  .  .  the  .  .  .  bishops  of  the  diocese 
ofO.  .  .  .  and  to  their  respective  successors, 
.  .  .  in  trust  to  and  for  the  following  uses," 
&c.  A.  I.  died  in  1879,  having  by  her  will 
bequeathed  the  charge  on  the  said  lands  f  o  J.  P. , 
who,  as  her  sole  executor,  obtained  probate. 
Subsequently  J.  P.  executed  three  codicils  to 
his  will,  by  each  of  which  he  disposed  solely 
of  sums  of  Government  Stock,  leaving  them  to 
his  wife  for  life,  and  after  her  death  to  the 
Bishops  on  the  trusts  declared  in  his  will.  J. P. 
died  in  1884.  On  a  question  subsequently  aris- 
ing as  to  whether  the  charge  was  still  a  valid  and 
subsisting  charge : — Held,  (1)  that,  on  the  evi- 
dence, the  inference  to  be  drawn  was  that  the 
testator  intended  the  charge  to  merge ;  and  (2) 
that,  apart  from  this  question,  the  words  in  the 
will."  principal  sum  realised  by  the  sale,"  were 


MERGER— comfo'wM  ed. 

sufficient  to  pass  the  entire  net  proceeds  of  sale, 

including  the  charge.     In  re  Butlin's  Estate 

Wylie,  J.,  [1907]  1  I.  R.  159 

9. Wife's  chattel  real — Marriage  prior 

to  1883 — Purchase  by  husband  of  reversion  in  fee.] 
The  mere  purchase  by  a  husband  of  the  reversion 
in  fee  of  chattels  real,  the  property  of  his  wife, 
their  marriage  having  taken  place  before  1883, 
does  not  per  se  cause  a  merger.  Decision  of 
Barton,  J.,  affirmed.  Hurley  v.  Hurley 
Barton  J.,  [1908]  1 1.  R.  393  ;  42 1.  L.  T.  R.  253 ; 
App.,  [1910]  1  I.  R.  86 

Assignment    by    first    tenant-for-life    to 

second  tenant-forlife 

[1911]  1  I.  R  76  ;  45  I.  L.  T.  R.  38 
See  Settled  Land  Acts.    9; 

E,state  pur  autre  vie  and  estate  in  fee — 

Contingent  remainder  interposed 
[1899]  1 1.  R.  416, 435  ;  32 1.  L.  T.  R.  90 
See  Dower.    4. 
Landlord  and  tenant's  interest — Acquisi- 
tion of  middle  interest  by  sub-tenant 
[1910]  2  I.  R.  112.  124 
See  Landlord  and  Tenant — Lease.    53. 

Mortgage — Interest — Judgment 

[1900]  1  I.  R.  85,  103  ; 
[1901]  1  I.  R.  530  ;   36  I.  L.  T.  R.  3 
See  Mortgage  (General).    28. 

■  Mortgage — Judgment — Interest 

[1895]  1  I.  R.  274  ;  29  I.  L.  T.  R.  52 
See  Judgment.    3. 

Mortgage — Priorities — Intention  of  parties 

1  N.  I.  J.  R.  168 
See  Mortgage  (General).    30. 
— — ■  Mortgage — Priority — Judgment — Interest 
[1900]  1 1.  R.  85, 103  ;  [1901]  1 1.  R.  530  ; 
36  I.  L.  T.  R.  3 
See  Mortgage— Priority.    3 
— —  Of  charge  on  lands  by  will—  Probate  dutv 
[1894]  1  I.  R.  252 
See  Revenue— Probate  Duty. 

Payment    of   charge  by  tenant-for-life — 

Release — Intention 

[1904]  1  I.  R.  130,  146 
See  Tenant-for-Lifeand  Remainderman.  10. 
— —  Purchase  in  fee  by  tenant  of  servient  tene- 
ment [1898]  2  I.  R.  532  ; 
[1900]  2  I.  R.  664 
See  Easement.    2. 

Purchase  of  reversion  by  lessee 

[1899]  1  I.  R.  258,  282 

See  Landlord  and  Tenant — Lease,    a. 

—^  Rentoharge   under  Arrears   Act,    1882 — 

Vesting     order         [1900]  2  I.  R.  556 

See  Land  Purchase  Acts— Arrears  of  Rent. 

10. 

•  Tenancy — Resumption  by   tenant-for-life 

of  tenant's  holding  on  settled  lands 
[1898]  1 1.  R.  112, 117  ;  31 1.  L.  T.  R.  103, 
See  Tenant-for-Life  and  Remainderman. 
12. 

Tenant-for-life — Merger  of  charge  volun- 

tarilyacquired — Intention — Disposition 
fraudulent  against  dreditors — 10  Car.  1 . 
Sess.  2,  c.  3  [1896]  1  I.  R.  45 

See  Mortgage  (General).    31. 
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MERGING  ORDER. 

[1912]  1  I.  R.  298  ;  46  I.  L.  T.  R.  167 
See  Tithe  Rentcharge— liability  to.    9. 

MESNE  RATES. 

Caretaker  notice — Liability  to  mesne  rates 

after  service  of         [1894]  2  I.  R.  731 
See  Landlord  and  Tenant^Action  for 
Recovery  of  Land.    8. 
Joinder  of  claim  for,  with  claim  for  pos- 
session 28  I.  L.  T.  R.  85 
See  Landlord   and  Tenant — Action  for 
Recovery  of  Land.    10. 

METALS— General  dealer— Brass 

[1907]  2  L  R.  502 
See  Brass.    1. 

MIDDLEMAN. 

Barred  by  Statute  of  Limitations 

[1904]  1  I.  R.  1 
See  Land  Registry.    1. 

. Judgment  in  ejectment — Arrears  of  rent — 

Land  Law  Act,  1896.  s.  12 

[19041  2  I.  R.  182  ; 
37 1.  L.  T.  R.  172, 217  ;  4  N.  L  J.  R.  248 
Sen   Landlord  and  Tenant — Action  for 
Recovery  of  Land.    15. 

Land  Act,  1903,  section  15  (1),  (2) 

[1912]  1  I.  R.  231,  245  ;  46  X.  L.  T.  R.  46, 107 
See  Land  Purchase  Acts — Practice.    5. 

Not  in  occupation  38  I.  L.  T.  R.  237 

See  Land  Purchase  Acts — Advance. 

Renewable  leasehold — Fee-farm  grant 

[1895]  1  I.  R.  187 
See  Renewable  Leasehold  Conversion  Act. 
6. 

Sale  to  occupying  tenants — Head  rent 

ri909]  1  I.  R.  63j  65  ;  43  I.  L.  T.  R.  47 
See  Land  Purchase  Acts — Interest  in  Lieu 
of  Rent. 

Surrender  of  lease — Land  Law  'Ireland) 

Act,  1887,  s.  8  [1899]  2  I.  R.  41 

See  Landlord  and  Tenant — Surrender.    4. 

Surrender — Time    for — Land    Law    Act, 

1887,  s.  8        [19041  2  I.  R.  147,  165  ; 

38  I.  L.  T.  R.  9 

See  Landlord  and  Tenant — Surrender.    5. 

MIDWIFE— Officer— Poor  Law  Acts 

36I.L.T.R.31;  2N.LJ.R.77 
See  Poor  Law — Officer. 

MIGRATION— and  enlargement  of  holdings- 
Resumption  of  part  of  holding  for,  by 
Congested  Districts  Board 

[1918]  1  I.  R.  116  ;  52  I.  L.  T.  R.  85 
See  Land  Law  Acts— Resumption  by  Land- 
lord.   3. 


MILITARY  CUSTODY. 

See  Military  Service. 


[1917]  2  I  R.  7  ; 
50  I.  L.  T.  R.  197 


MILITARY    LAW— Person    subject    to— Civil 
officer  2  N.  I.  J.  R.  179 

See  False  Imprisonment.    2. 


MILITARY  OFFICERS — Quarters  in  barracks 
47  I.  L.  T.  R.  179 
See  Parliament— Franchise.    119. 

MILITARY  SERVICE. 

Absentee  from — Habeas  Ccyrjms — Military  Ser- 
vice Act,  1916  (5  <fe  6  Geo.  V.,  c.  lOi)— Army 
Act,  1881  (44  &  45  Vict.,  c.  58) — Reserve  Forces 
Act,  1882  (45  «fc  46  Vict.,  c  48) —  Jurisdiction  of 
Justices  to  commit  deserter  to  military  custody.] 
To  justify  an  order  committing  to  military 
custody  a  person  charged  as  a  suspected  deserter 
under  the  Army  Act,  1881,  c.  58,  section  154, 
or  charged  as  an  absentee,  being  ordinarily  resi- 
dent in  Great  Britain  on  August  15,  1915,  under 
5  &  6  Geo.  v.,  c.  104,  section  1,  the  Court  of 
Summary  Jurisdiction  must  be  satisfied  that  such 
person  is  a  deserter  or  is  so  ordinarily  resident. 
It  is  not  enough  that,  without  being  itself  satis- 
fied of  such  fact,  the  Court  should  decide  that 
there  was  a  prima  facie  case  proper  for  the  con- 
sideration and  decision  of  another  tribunal : — 
Held,  that  an  order  committing  to  military 
custody  a  person  charged  as  an  absentee  under 
5  &  6  Geo.  v.,  c.  104,  section  1,  was  invalid,  as 
the  Court  did  not  decide  that  it  was  satisfied  as 
to  such  person  being  ordinarily  resident  in  Great 
Britain  on  August  15,  1915.  Held  also,  that 
habests  corpus  was  an  appropriate  remedy  for 
a.  person  in  military  custody  under  such  invalid 
order.  Qumre :  ( 1 )  Whether  an  order  committing 
to  military  custody  can  be  made  by  a  single 
magistrate  under  the  Army  Act,  1881,  c.  58, 
section  154,  or  under  5  &  6  Geo.  V.,  c.  104, 
section  1 ;  (2)  as  to  the  effect  of  an  order 
committing  to  military  custody  in  determining 
the  status  of  the  person  charged;  (3)  as  to 
the  form  of  such  order.  Walder  v.  Turner 
(33  T.  L.  R.  I.)  and  Ferguson's  Case  (un- 
reported) discussed  and  distinguished.  R.  v. 
Jones 

K.  B.,  [1917]  2  I.  R.  7;  50  L  L.  T.  R.  197 

Clause  in  will  requiring  residence — Refusal 

or  neglect  [1909]  1  I.  R.  311 

See  Forfeiture. 

MILITARY  WITNESS  serving  abroad 

5  L  L.  T.  R.  46 
See  Practice — Evidence.    5. 

MILK. 

Adulteration. 

See  Adulteration  (Food  and  Drugs).    II, 

12,  18. 

Adulteration  [1909]  2  I.  R.  490  ; 

43  I.  L.  T.  R.  263 ;  43  I.  L.  T.  Ill  ; 

44  I.  L.  T.  R.  218 

See  Adulteration  (Food  and  Drugs).     9, 

13,  14. 

Adulteration — Prosecution  by  member  of 

public— Analysis       [1909]  2  I.  R.  490 
See  Adulteration  (Food  and  Drugs).     9. 

Deficient  in  fat  45  I.  L.  T.  R.  144 

See  Adulteration  (Food  and  Drugs).    10. 

Deficient  in  fat  [1916]  2  I.  R.  269  ; 

50  I.  L.  T.  R.  145 
See  Food  and  Drugs — Sale.    2. 
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MILK — continued. 

Sale  from,   door  to   door — Londonderry 

Improvement  Act,  1896 — Market 
[1899]  2  I.  R.  24,7  ;  32  I.  L.  T.  R.  175 
See  Market.    7. 

Sale  of  51  I.  L.  T.  R.  176 

jSee  Food  and  Drugs — Sale.    3. 

MILL— Holding. 

See.  Land  Law  Acts — Chaiactei  ot  Holding. 
10-12. 

Holding  3  N.  I.  J.  R.  324 

See  Land  Law  Acts — Character  of  Holding. 
60. 

MINERALS. 

Not  in  possession  of  vendor 

38  I.  L.  T.  R.  160  ;  4  N.  I.  J.  R.  231 
See  Land  Purchase  Acts — Sporting  Rights. 
1. 

Reservation  of  all  mines  of  lead,  ore  tin, 

and  other  minerals — Ejusdem  generis — 
Brick  clay — Manufacture  and  sale  of 
bricks — Levelling  land  for  building — 
Waste  [1897]  1  I.  R.  381 

See  Landlord  and  Tenant — Lease.    66. 

Reservation   of   mines   and   minerals   to 

landlord — Sale  to  tenants — Land  Law 
(Ireland)  Act,  1896,  s.  40 

[1897]  1  I.  R.  476 
See  Land  Purchase  Acts— Superior  Interest. 
79. 
Reservation — Re-sale  by  Congested  Dis- 
tricts Board  [1912]  1  I.  R.  201  ; 
46  r.  L.  T.  R.  83 
See  Land  Purchase  Acts — Mineral  Rights. 
1. 

MINERAL  WATER— Use  of  embossed  bottles 
of   other   manufacturers — Labels    de- 
noting actual  manufacturers 
[1904]  1  I.  R.  310,  321  ;  4  N.  I.  J.  R.  77 
;See  Trade  Mark.    6. 

MINES. 

Royalty  on  working — Fee -farm  grant — 

Covenant — ^Sale  to  grantee — Land  Pur- 
chase Acts  [1906]  1  I.  R.  169  ; 
40  I.  L.  T.  R.  192 
iSee  Land  Purchase  Acts — Mineral  Rights. 
5. 

Sale   of,  separately  from  land — Trustee 

Act,  1893,  s.  44         [1906]  1  I.  R.  526 
See  Trustee— -Sanction  of  Sale  by  Court. 
Unopened— Superior     interest — Applica- 
tion for — ^Declaration  of  their  being  of 
no  appreciable  value  34  I.  L.  T.  R.  95 
See  Land  Purchase  Acts — Superior  In- 
terest.   57. 

MINES  AND  MINERALS. 

1. Granite — Surface  stones — Land  Law 

{Ireland)  Act,  1881,  s.  5.]  Granite  boulders 
and  stones  lying  on  tho  surface  of  land  are 
not  minerals  within  the  meaning  of  the  Land 
Law  (Ireland)  Act,  1881,  s.  5.  A  judicial 
tenant,  who  was  also  a  contractor,  held  entitled 


MINES  AND  MINERALS- 

to  remove  such  granite  and  use  it  for  build- 
ing labourers'  cottages..  Meade  v.  Murphy 
Barry,  C.C.J.,  39 1.  L.  T.  R.  60;  5  N.  I.  J.  R.  152 
2. Sand — Reservation  of— Bight  of  agri- 
cultural tenant  to  reniove  sand  from  holding.]  In 
applying  the  rule  in  Hext  v.  Gill  (L.  R.  7  Ch. 
App.  699)  to  the  construction  of  a  reservation  by 
deed  of  mines  and  minerals,  the  Court  must  take 
into  consideration  all  the  circumstances  of  the 
particular  case,  the  true  nature  of  the  transaction 
between  the  parties,  and  their  real  object  as 
evidenced  by  the  subject-matter  of  the  grant. 
The  plaintifi,  who,  in  1864,  became  entitled, 
under  a  Landed  Estates  Court  conveyance,  to  an 
undivided  moiety  of  »  nominal  fee-farm  rent 
reserved  by,  and  the  benefit  of  a  reservation  of 
mines  and  niinerals  contained  in  a  fee-farm  grant 
executed  in  1632  by  the  owner  in  fee  of  lands, 
of  which  the  defendant's  holding  now  forms 
portion,  sought  to  restrain  the  defendant  from 
removing  from  the  holding  for  non-agricultural 
purposes  sand  which  the  plaintiff  claimed  to  be 
included  as  a  "  mineral"  in  the  reservation. 
The  defendant's  holding,  save  as  to  some  6  to  10 
inches  at  the  surface,  consisted  of  pure  sand  to 
the  depth  of  many  feet,  the  layer  at  the  surface 
being  soil,  comprised,  as  to  five-sixths  thereof,  of 
pure  sand,  and,  as  to  the  remainder,  of  decom- 
posed vegetable  matter : — Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  Ross,  J.) 
that  the  sand  in  the  holding  was  not  included  in 
the  reservation  of  "  mines  and  minerals  "  in  the 
deed  in  question,  and  that  the  action  should  be 
dismissed.  Hext  v.  Gill  (L.  R.  7  Ch.  App.  699) 
considered.    Staples  v.  Young 

Ross,  J.,  App.,  [1908]  1  I.  R.  135,  139  ; 
42  I.  L.  T.  R.  17 
MINIMUM  PENALTY.  48  I.  L.  T.  R.  42 

See  Practice — Certiorari.    20. 

MINOR. 

Legacy — Interest  on  arrears  of  instalments 
overdue.]  In  a  minor  matter  it  appeared  that 
the  minor  was  entitled  to  a  sum  of  £500  charged 
on  certain  lands  under  a  will  which  directed  that 
said  sum  should  be  paid  by  half-yearly  instal- 
ments without  interest.  The  full  sum  being 
due  : — Held,  that  the  minor  was  entitled  to 
interest  on  each  instalment  from  the  time  when 
it  fell  due,  not  more  than  six  years'  interest 
being  allowed  on  any  instalment.  Be  Bayley,  a 
Minor  Ch.  Div.,  3  N.  I.  J.  R.  170 

Appointment  of  guardian  of,  to  take  out 

administration  de  bonis  non 

3  N.  I.  J.  R.  67 
See     Probate    (and     Administration) — 
Practice.    21. 

Consent  to  transfer  of      48 1.  L.  T.  R.  161 

-  See  Parliament — Franchise.    186. 

Guardianship — Originating   summons 

[1915]  1  I.  R.  380 
See  Intant^Guardian.    3. 

MINOR     MATTER— Transferred     from     Lord 
Chancellor — AppUcation  to  re-transfer 
37  I.  L.  T   R.  11 
See  Practice— Minor  Matter. 
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MINORS— General  solicitor  for  48 1.  L.  T.  B.  32 
See  Campbell's  (Lord)  Act.    3. 

MINUTES— Publication  of,  libel  by  reading 

16  I.  C.  L.  B.  156 
See  Defamation — Libel.    12. 

MISCONDUCT. 

• Accounting    persons — Local    Government 

Act,  1902,  s.  20 

[1909]  2  I.  R.  333  ;  43  I.  L.  T.  B.  162 
See  Local  Government — Audit.    11. 

Arbitrator — Setting  aside  award 

[1910]  2  I.  B.  84 
See  Arbitration — Award.    11. 

Intentional — Meinsrea — 62  &63  Vict.,c.  51, 

B.  16 

[1910]  2  I.  R.  94 ;    44  I.  L.  T.  B.  81 ; 
50  I.  L.  T,  B.  64 
See  Food  and  Drugs — Sale.    4. 

Professional— Solicitor   [1915]  1  L  B.  152 

See  Solicitor — Misconduct.    2. 

Solicitor 

iSee  Solicitor — Misconduct. 

Town  clerk — Dismissal 

[1905]  2  I.  B.  167,  188  ;  4  N.  L  J.  B.  128 
See  Local  Government — Existing  Officer. 
16. 
UISDEMEANOUB— Bail  48  I.  L.  T.  R.  95 

See  Criminal  Law — GeneraL    13. 

HISDESCBIPTION. 

— ^—  "  Assignment "  1  N.  I.  J.  R.  206 

See  Vendor  and  Purchaser — Conditions  of 
Sale.    13. 

Landed     Estates     Court     Conveyance — 

Tenancy  [1895]  2  I.  R.  660,  675 ; 

30  I.  L.  T.  R.  105,  106 

See  Land  Judges'  Court — Conveyance.    4. 

Legatee  [1904]  1  I.  R.  98 

See  WIU— Ambiguity.    8. 

Legatee— Probate        [1908]  2  I.  R.  370  ; 

42  I.  L.  T.  R.  151 
See     Probate     (and     Administration) — 
Grant  of  Probate.    19. 

Schedule  to  bill  of  sale     [1895]  1 1.  R.  368 

>See  Bill  of  Sale    3. 
— -  Share— Stock  [1896]  1  I.  R.  418 

See  Charity— Gift  to.     16. 
• — —  Specific   legacy — Mistake   as   to   subject- 
matter — Legacy  deemed  general 
[1904]  1  I.  R.  519  ;  38  I.  L.  T.  R.  127 
See  Will — Ambiguity.    6. 

Stock,  bequest  of  [1902]  1  I.  R.  538 

See  Will— Specific  Bequest.    9. 

Succession  claim — Amendment 

[1907]  2  I.  R.  352  ;  40  I.  L.  T.  R.  219 
See  Parliament— Franchise.    179. 

Trade  name — Misleading  addition 

[1909]  1  I.  R.  185  ;  43  I.  L.  T.  B.  128 
See  Trade  Name.    2. 

Trustees  referred  to  as  "  my  said  executors" 

[1912]  1  I.  B.  410 
See  Executor  (General).    9. 

-  —  Will — Demonstrative  legacy 

[1895]  1  I.  B.  80 
See  Will— Specific  Bequest.    7. 


MISDESCBIPTION— co»ftM«ei. 

Will — Nieces    and   nephews — Uncertainty 

[1908]  1  I.  R.  15& 
See  WUl— Uncertainty.    3. 

MISDIRECTION      AND      NON -DIRECTION— 

Motion  for  new  trial  on  grounds  of — 
Particulars  [1911]  2  I.  R,  114- 

See  Practice— New  TriaL    8. 

MISFEASANCE— Director         [1913]  1 1.  R.  352 
See  Company — Winding-up.    10. 

MISLEADING  CONDITION. 

[1902]  1  I.  R.  7  ;  1  N.  I.  J.  R.  166 
See  Vendor  and  Purchaser — Conditions  of 

Sale.    10. 
[1902]  1  I.  R.  73  ;  35  I.  L.  T.  R.  249  ; 
2  N.  I.  J.  R.  3S 
See  Vendor  and  Purchaser — Rescission.    2: 

MISNOMER  —  Local    Government    election  — 
Nomination  paper — Name  of  candidate 
[1914]  2  I.  R.  24a 
iS'ee  Local  Government — Election.    12. 

MISREPRESENTATION. 

Action  of  deceit — Fraud — Fraudulent  misre- 
presentation— Concealment  of  material  fact — Sale 
by  auction.']  The  defendant  an  auctioneer,  was 
employed  by  B.,  a  solicitor,  acting  on  behalf  of 
a,  client,  to  sell  a  public-house.  The  defendant 
published  an  advertisement,  the  instructions  for 
which  he  received  from  B.,  in  which  the  premises 
were  described  as  "  held  under  lease  for  a  term 
of  years,  at  £25.  A  rent  of  £18  yearly  has  been 
accepted  by  the  landlord  for  several  years  in  lieu 
of  said  rent  of  £25.  The  rent,  licence  duty,  and 
taxes  are  less  than  lis.  weekly."  This  calcula- 
tion was  made  on  the  basis  of  the  yearly  rent 
being  £18.  The  lease  contained  a  covenant, 
against  alienation  without  the  landlord's  con- 
sent ;  but  the  defendant  was  not  aware  of  this. 
Some  days  before  the  auction  the  landlord  wrote 
to  the  defendant  a  letter,  stating  that  in  future  he 
would  insist  on  payment  of  the  higher  rent.  The 
defendant  consulted  B.  as  to  what  course  he 
should  adopt,  and  B.,  being  of  opinion  that  the 
landlord  was  estopped  from  recovering  more  than; 
£18  a  year,  instructed  the  defendant  to  proceed. 
The  defendant  believed  this  opinion  to  be  correct. 
At  the  auction  the  defendant  read  the  statement 
as  to  the  rent  without  comment.  The  plaintiff 
was  declared  the  purchaser  at  £430.  The  plain- 
tiff beUeved  that  the  landlord  could  recover  the 
full  rent,  but  thought  he  would  be  content  to 
receive  the  reduced  rent.  The  landlord  subse- 
quently sued  the  plaintiff  for  the  full  rent,  and 
the  plaintiff  was  obliged  to  pay.  In  an  action 
for  deceit  against  the  auctioneer,  which  was  tried 
before  Wright,  J.,  without  a  jury,  judgment  was 
entered  for  the  defendant : — HeW,  by  Palles,. 
C.B.,  and  Johnson,  J.  (dissenliente)  Andrews,  J.), 
that,  on  the  evidence,  the  defendant  had  no 
intention  to  deceive  that  he  did  not  state  what 
he  knew  to  be  untrue,  and  that  the  statement 
was  made  in  the  honest  belief  that  it  was  true  ■ 
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MISREPRESENTATION— conemued. 

and  that  the  defendant  was  not  liable.  Held, 
by  the  Court  of  Appeal  (reversing  the  decision 
of  the  majority  of  the  King's  Bench  Division), 
that  the  statement  in  the  advertisement,  and  in 
the  particulars  of  sale,  implied  a  representation 
that  the  vendor  had  no  reason  to  believe  that  the 
reduction  in  the  rent  would  be  discontinued  ;  that 
the  case  was  not  one  of  mere  suppression,  but 
that  it  involved  misrepresentation  ;  and  that  the 
■defendant  was  liable  for  damages.  Derry  v. 
Peek  (14  A.  C.  374)  distinguished.  Delany  v. 
Keogh  K.  B.,  App.,  [1905]  2 1.  R.  267. 286  ; 

5  N.  I.  J.  R.  161 

Executed  contract — Rescission — Innocent 

misrepresentation      [1914]  1  I.  R.  378 
See  Contract.    18. 

In   prospectus — Company — Shareholder — 

Repudiation    by    plea — Forfeiture    of 
shares  [1895]  2  I.  R.  207  ; 

[1896]  2  I.  R.  496 
See  Company — Misrepresentation.    2. 

Sale  of  hermaphrodite  animal 

[1903]  2  I.  R.  463 ;  36  I.  L.  T.  R.  191 ; 
See  Contract.   12.  3  N.  I.  J.  R.  2 

Vendor  and  purchaser — Specific  perform- 

ance with  compensation 

[1897]  1  I.  R.  534 
See  SpeciQc  Performance.    11. 

MISTAKE. 

As  to  nature  of  document — Defence  of  non 

est  factum  [1916]  2  I.  R.  161 

See  Guarantee.    1. 

As    to    plot    taken  —  Labourers    Acta  — 

Justices  [1910]  2  I.  R.  421,  430  ; 

44  I.  L.  T.  R.  128 
See  Labourers  (Ireland]  Acts.    51. 

As  to  time  for  appealing — Enlargement  of 

time  [1913]  2  I.  R.  250 

See  Practice — Appeal.    4. 

Building  contract — Rectification 

[1908]  1  I.  R.  503 
See  Rectification  ol  Contract. 

Cancellation  of  deed  on  ground  of 

35  I.  L.  T.  R.  197 
See  Deed — Cancellation. 

DeUvery    of    chattel — Animus    furandi — 

Larceny  [1895]  2  I.  R.  709  ; 

29  I.  L.  T.  R.  119 
See  Criminal  Law  'General).    14. 

In  decree — Amendment 

50  I.  L.  T.  R.  140 
See  County  Court — Practice.    14. 

In  description  of  hereditaments  in  valuation 

list  [1913]  2  I.  R.  142,  171 ; 

46  I.  L.  T.  R.  259 ;  47  L  L.  T.  R.  1 
See  Local  Government — Rates.    20. 

In  law — Variable  rent — Over-payment 

[1908]  1  I.  R.  446 
<See  Variable  Rent    2. 

Landed     Estates     Court     conveyance  — 

Habendum — Supplemental   conveyance 

—Jurisdiction  [18991  1  I.  R.  507 

See  Land  Judges*  Court — Jurisdiction.    1. 

Of  fact    [1914]  11.  R.  188  J  48 1.  L.  T.  R.  201 

See  Mortgage  (General).    25. 


MISTAKE— ccnt«tn.Med. 

Of     fact — Allocation    of     dividend     oi^ 

amount  due  instead  of  upon  face- value 
of  debentures  45  I.  L.  T.  R.  280 

See  Company — Debentures.    1. 

Of    law — Refusal    to    grant    c.erHornri — 

Estoppel         [1900]  2  I.  R.  602.  610  ; 
34  I.  L.  T.  R.  129,  130 
See  Tithe  Rentchaige— Variation.    1. 

Omission  of  clause  in  will  [1894]  1  I.  R.  7 

See  Probate  (and  Administration)— Grant 
of  Probate.    18. 

Or  reasonable  cause         47  I.  L.  T.  R.  57 

See  Workmen's  Compensation.    4n. 

Overpayment  of  interest  on  mortgage — 

Ignorance  of  proviso  for  reduction  on 
punctual  payment — Statute  of  Limita- 
tions [1914]  1  I.  R.  188 ; 
48  I.  L.  T.  R.  201 
See  Mortgage  (General).    25. 

Ownership  of  residue — Express  trust 

[1908]  1  I.  R.  327 
See   Limitations,  Statute   of -Trusts.    5. 

Partial  failure  of  consideration 

2  N.  I.  J.  R.  19 
See  Contract    21. 

Payment  of  tithe  rentcharge  by  stranger 

[1908]  1 1.  R.  529,  535;  42  \.  L.  T.  R.  150, 188 

See  Limitations,  Statute  of — Realty.    50. 

Payment  out  of  Court  to  wrong  party — 

Order  to  relodge 
[1912]  1  I.  R.  18,  279  ;  46  L  L.  T.  R.  24 
See  Land  Purchase  Acts — Practice.    18. 

Poor  rate   not  deducted   for   number   of 

years  under  mistake  of  law 

[1913]  1  I.  R.  25 
See  Poor  Rate — Recovery.    2. 

48  I.  L.  T.  R.  172 
-See  Parliament — Franchise.    8. 

Release  of  charge— Merger 

[1904]  1  I.  R.  130,  146 
See  Tenant-for-Life  and  Remainderman. 
10. 

Settlement — Reformation 

[1902]  1  L  R.  477,  485  ;  36  L  L.  T.  R.  18 
See  Settlement — Rectification.    2. 

Stock— Bequest  of  [1902]  1  I.  R.  538 

See  WUl— Specific  Bequest.    9. 

Turbary  rights         [1903]  1  I.  R.  92,  105 

See  Turbary.    10. 

MODEL—Professional  witness — Costa 

[1902]  2  I.  R.  431,  447  ;  36  I.  L.  T.  R.  37; 
2  N.  I.  J.  R.  85 
>See  Solicitor— Bill  of  Costs.    69. 

MONASTERY— Friars  50  L  L.  T.  R.  105 

;S'ee  Poor  Rate — Exemption.    4. 


MONASTIC  ORDER. 

1.  Gift  to — Charity — Legacy  to  Superior 

of  Order — Void  bequest — 10  Oeo.  IV.,  c.  7,  ss.  28, 
34.]  Bequest  to  the  Superior  of  the  B.  Convent, 
County  of  Cork,  of  a  sum  of  £300  for  the  educa- 
tion of  a  priest  for  that  community.     Bequest  to 
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MONASTIC  OWiER— continued. 
the  Superior,  Holy  Trinity  Church,  Charlotte 
Quay,Cork,of  a  sum  of  £100  for  that  community: 
Evidence  was  given  to  show  that  the  convent 
and  church  both  belonged  to  the  Franciscan 
Order  : — Hdd,  (reversing  the  decision  of  Barton, 
J.),  that  both  bequests  were  void.  In  re 
Murphy,  deceased ;  Murphy  v.  Hynes  and  Sire 
(Barton,  J.,  [1906]  1 1.  R.505)ireversed.  Sub  nom. 
Cussen  v.  Hynes  App.,  [1906]  1  I.  R.  539. 

2.  Will — Construction — Qift   for  Masses 

validity  of — Pious  use — Perpetuity — Charge  cm 
land — Chattel  real — Personalty — Death  of  testator 
within  three  months  next  after  execution  of  wiU — 
Charitable  Donations  and  Bequests  Act  (7  <fc  8 
Vict.,  c.  97),  s.  16— Catholic  Belief  Act  (10  Geo. 
IV.,  c.  7).]  A  testator  (who  died  within  three 
months  from  the  date  of  the  execution  of  his 
will)  directed  his  interest  in  a  farm  of  land  to 
be  sold,  and  out  of  the  proceeds  of  the  sale  a 
sum  of  £200  to  be  set  apart  and  given  to  the 
parish  priests  and  curates  of  Gahir  Roman 
Catholic  Church  to  be  invested  by  them ; 
the  principal  to  remain  invested  for  all  time 
in  the  names  of  the  successive  parish  priests  and 
curates  of  Cahir,  the  interest  thereof  to  be  applied 
in  saying  Masses  for  the  repose  of  testator's  soul. 
After  bequeathing  a  pecuniary  legacy,  the  testa- 
tor gave  the  rest,  residue,  and  remainder  of  his 
property  to  the  Abbot  of  M.  and  the  Franciscan 
Friars  in  C.  in  equal  shares  for  the  purpose  of 
having  Masses  said  for  the  repose  of  his  soul  in 
M.  and  C.  At  the  dates  of  the  execution  of  the 
will,  and  of  the  death  of  the  testator,  the  same 
person  was  Abbot  of  M.,  and  the  same  three 
Franciscan  Friars  were  resident  in  C.  : — Held, 
(1)  that  the  legacy  of  £200  was  void  as  a  charge 
upon  lands  under  section  16  of  the  Charitable 
Donations  and  Bequests  Act  (7  &  8  Vict.,  c.  97). 
Held  (2)  (in  reference  to  the  gift  of  the  residue, 
so  far  as  it  consisted  of  pure  personalty)  (o)  that 
there  was  a  gift  of  one-half  to  the  person  who 
filled  the  office  of  Abbot  of  M.  at  the  date  of 
testator's  death  in  his  individual  capacity  for 
the  offering  up  of  Masses,  and  that  same  was 
vaUd  ;  (6)  that  there  was  a  gift  of  the  other  halt 
for  the  offering  of  Masses  to  a  specified  body, 
because  they  were  members  of  the  Order  of 
Franciscan  Friars  bound  by  monastic  vows, 
which  was  void  as  contrary  to  the  policy  of  the 
Catholic  ReUef  Act  (10  Geo.  IV.,  c.  7).  Burke  v. 
Power 

M.  R.,  [1905]  1  I.  R.  119  ;  39  I.  L.  T.  B.  17 

Bequest  to — ^Validity  of 

[1914]  1  I.  B.  76,  305 

See  Charity— Gift  to.    32,  33. 

— ■ —  Gift  to   Christian  Brothers  for   teaching 

purposes  [1906]  1  I.  R.  588,  594  ; 

40  I.  L.  T.  R.  209 

See  Charity— Gilt  to.    38. 

MONASTIC  VOWS  —  Description  "  regular 
clergy  "  does  not  necessarily  mean 
clergy  bound  by  monastic  vows 

[1913]  1  I.  R.  276 
See  Charity— Gift  to.     2. 


MONEY. 

Included  in  "  other  effects  " 

2  N.  I.  J.  R.  255 
See  Will— Words.    28. 

• Ten  per  cent,  of  my  money 

[1911]  1  I.  R.  263  ;  45  I.  L.  T.  R.  94 
See  Will— Words.    22. 

Value    of — Compulsory    purchase    under 

Land  Purchase  Acts — Date  at  which  to 
be  taken  in  fixing  price 
[1915]  1  I.  R.  422  ;  50  I.  L.  T.  R.  69 
See    Land    Purchase    Acts — Compulsory 
Purchase.    3. 

Whether  passing  under  bequest  of  land 

or  securities  and  moneys  invested — 
Sale  under  Land  Purchase  Acts  com- 
pleted after  testator's  death 

[1910]  1  L  R.  110 
See  Conversion.    8. 

Will — Words — "  Beady  money  inbank  " — 

Deposit  receipts — Notice  of  withdrawal 
[1897]  1  L  R.  324 ;  31  I.  L.  T.  R.  35 
See  wm— Words.    30. 

MONEY  HAD  AND  RECEIVED. 

Volunteer — True  owner — Tort — Money  wrong- 
fully appropriated — Batification  of  wrongful  act 
by  true  owner — Money  applied  by  the  tortfeasor 
in  discharging  liabilities  of  her  husband — As- 
sumpsit— Liability  of  the  estate  of  deceased 
husband  to  refund  the  money  taken.]  A  volunteer 
receiving  money  belonging  to  another  from  a, 
person  who  has  obtained  such  money  by  a 
wrongful  act,  made  rightful  by  imputed  consent, 
resulting  retrospectively  from  such  ratification, 
cannot  hold  the  money  as  against  the  true  owner. 
Such  volimteer  is  liable,  as  is  the  person  from 
whom  he  obtained  the  money,  and  cannot  be  in  a 
better  position  than  he  would  have  been  had  the- 
person,  through  whom  the  money  was  obtained, 
been  the  agent  of  the  true  owner  to  apply  the 
money  to  a  specific  purpose,  other  than  that  of 
giving  it  to  such  volunteer.  A.,  a  married 
woman,  having  misappropriated  a  deposit 
receipt  for  £100,  belonging  to  her  father,  cashed 
the  same  with  a  trader  to  whom  her  husband 
was  indebted,  obtaining  therefor  the  simi  of 
£111  Os.  Id.,  the  proceeds  of  the  deposit  receipt 
with  interest.  In  an  action,  instituted  by  the 
executors  of  A.'s  father  against  A.  as  adminis- 
tratrix of  her  deceased  husband,  and  also  in  her 
personal  capacity,  to  recover  the  said  sum  of 
£111  Os.  Id.  evidence  was  given  that,  on  the 
discovery  by  A.'s  father  of  the  loss  of  the 
deposit  receipt,  A.  had  told  her  father  she  had 
taken  it,  and  that  the  money  would  be  put  back, 
upon  which  information  A.'s  father  ceased  to 
treat  the  appropriation  of  the  deposit  receipt  by 
.4.  as  a  theft.  Evidence  was  also  given  by  one 
of  the  plaintiffs  that  A.  and  her  husband  had 
given  a  promissory  note  to  repay  the  amount  of 
the  deposit  receipt,  but,  at  the  trial  of  the  action 
no  such  note  was  produced,  and  it  was  alleged 
that  this  note  had  been  taken  from  A  .'s  father  a 
few  days  before  his  death.  It  was  admitted  that 
A.  had  applied  the  proceeds  of  the  deposit 
receipt  in  discharging  liabilities  of  her  husband 
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MONEY  HAD  AND  RECEiVED— continued. 
as  his  agent.  The  jury  having  found  that  the 
deposit  receipt  had  been  wrongfully  appropriated 
by  A.,  judgment  was  entered  for  £111  Os.  Id. 
against  A.  as  administratrix  of  her  deceased 
husband  and  in  her  personal  capacity.  On  a 
motion  to  set  aside  the  judgment  as  against  A. 
as  administratrix : — Held,  it  must  be  inferred 
that  A.'s  father  had  ratified  the  appropriation 
hy  A.  of  the  deposit  receipt,  and  the  conversion 
by  her  of  the  same  into  cash,  and  also,  that  A.^s 
husband  adopted  the  acts  of  his  wife  as  his 
agent,  and  that  upon  such  inferences  and  upon 
the  admissions,  the  proceeds  of  the  deposit 
receipt  being  in  the  hands  of  4.  as  money  re- 
ceived by  her  to  the  use  of  her  father,  the 
husband,  during  his  lifetime,  would  have  been 
liable  to  an  action  for  money  had  and  received 
to  the  use  of  the  father,  and,  therefore,  judg- 
ment should  be  against  the  defendant  A.  as 
administratrix  of  her  husband  as  well  as  in  her 
personal  capacity.    Lyons  v.  O'BrieM 

K.  B.,  [1911]  2  I.  R.  539 

Sale  by  sherifE — Want  of  title — Deposit 

[1894]  2  I.  R.  61,  648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.    30. 

MONEY  LENDER. 

1.  Money  Lenders  Act,  1900—"  Court " 

■ — Nature  of  the  tribunal — Functions  of  the  judge 
and  jury  respectively.']  The  word  "  Court  "  in 
section  1  of  the  Money  Lenders  Act,  1900,  means 
the  judge  alone  ;  it  does  not  include  the  jury. 
No  question  imder  the  section  can  be  submitted 
to  the  jury.  Burton  v.  Comvanies'  Registration 
Agency  ([1907]  23  T.  L.  R.  337)  and  Samuel  v. 
Paeolt  ([1907]  23  T.  L.  R.  622)  not  followed. 
Per  Gibson,  J.  (following  Guiness  v.  Burr  ([1834] 
H.  &  .J.  735) — Where  the  amount  claimed  in  an 
action  is  less  than  £20,  a  verdict  wiU  not  be  set 
aside  as  being  against  evidence.     Wells  v.  Holland 

K.  B.,  41  I.  L.  T.  R.  217 

2.  — —  Powers  ol  Bankruptcy  Court— Proo/ 
of  debtr— Money  Lenders  Act,  1900  (63  <fc  64  Vict., 
c.51),«.  1(3).]  Sectionl  (3)  of  the  Money  Lenders 
Act,  1900,  provides  that,  on  any  application 
relating  to  the  admission  or  amount  of  a  proof 
by  a  money  lender  in  any  bankruptcy  proceedings 
the  Court  may  exercise  the  like  powers  as  may  be 
exercised  under  this  section  when  proceedings 
are  taken  for  the  recovery  of  money.  An  arrang- 
ing debtor  having  already  paid  the  creditors  in 
full,  applied  for  an  order  that  the  money  lenders 
should  pay  to  him  such  amount  as,  on  taking 
the  accounts  with  interest  at  30  per  cent,  might 
be  shown  to  have  been  overpaid  by  him  to  the 
money  lenders  : — Held,  that  the  Court  ought  to 
make  the  order  sought.  In  re  T.,  an  Arranging 
Dator  K.  B.,  52  I.  L.  T.  R.  126 

3.  ■  Money  Lenders  Act,  1900 — Re-opening 

transaction — Payment  by  monthly  instalment — 
Default  clause — Harsh  and  unconscionable  trans- 
action— Excessive  rate  of  interest.']  In  response 
to  an  advertisement  by  the  plaintiff,  an  English 
registered  money  lender,  offering  advances  with- 
out publicity,  "  repayable  by  easy  instalments," 
the  defendant,  an  Irish  farmer,  on  the  5th  March, 


MONEY  LENDER — continued. 
1903,  applied  for  and  obtained  an  advance  of 
£70  on  his  note  for  £100,  £25  whereof  was 
repayable  in  five  monthly  instalments,  and  the 
balance  (£75)  payable  on  the  5th  September, 
1903,  with  a  clause  tha,t,  on  default  in  payment 
of  any  instalment,  the  whole  debt  should  become 
due  and  payable.  This  note  was  paid  off,  and  a 
renewal  in  the  same  terms  was  made  on  the 
5th  September,  1903,  a  note  being  given  in  the 
same  form,  and  £70  being  advanced.  Of  this  the 
defendant  paid  four  instalments  of  £5  each,  and  a 
writ  having  been  issued  against  him  for  £80,  he 
paid  a  sum  of  £30  and  signed  a  new  note  for  £74 
in  April,  1904,  payable  by  five  consecutive 
monthly  instalments  of  £5  each,  and  the  balance 
(£49)  on  the  15th  October,  1904.  On  foot  of  this 
note  he  paid  £5,  and  the  writ  in  the  present 
action  was  issued  for  the  balance  of  £69  in  July, 
1904  : — Held,  that  the  transaction  was  har^h  and 
unconscionable,  within  the  meaning  of  the  Money 
Lenders  Act,  1900,  and  should  be  re-opened, 
judgment  being  entered  tor  a  sum  which  the 
Court  considered  reasonable  as  representing 
unpaid  principal  and  interest.  Wells  v.  Joyc 
Lord  O'Brien,  L.C.J.,  [1905]  2  I.  R.  134 

4. Money  Lenders  Act,  1900  (63  &  64 

'Vict.,  c.  51),  s.  1 — Re-opening  closed  transactions 
— Lapse  of  time.]  A  defendant  was  sued  by  «, 
firm  of  registered  money  lenders  for  the  balance 
due  on  foot  of  a  promissory  note  dated  the  5th 
of  April,  1916.  With  his  defence  he  paid  money 
into  Court  (which  was  drawn  out  by  the  plaintiffs 
in  full  satisfaction  of  their  claim),  and  counter- 
claimed  to  have  five  former  transactions  dated 
in  February,  1911,  March,  1912,  February,  1913, 
March,  1914,  and  March,  1915,  respectively, 
re-opened  on  the  ground  that  they  formed  one  and 
the  same  transaction,  that  the  rates  of  interest 
charged  therein  were  excessive,  and  that  the 
transactions  were  harsh  and  unconscionable. 
Each  of  the  five  former  transactions  had  been 
closed  at  the  end  of  its  respective  year  without 
any  objection  by  the  defendant : — Held,  that  in 
the  absence  of  any  active  malpractice,  deception, 
or  unfair  pressure  on  the  part  of  the  plaintiffs,  it 
was  impossible  to  re-open  dealings  voluntarily 
settled  so  long  ago.    Stone  v.  Hamilton 

K.  B.,  [19181  2  I.  R.  193 

5. Money  Lenders  Act,  1900  (63  tfc  64 

Vict.,  c.  51),  .1.  1 — Interest  grossly  in  excess  of  risk 
— Transaction  re-opened  as  harsh  and  uncon- 
scionable.] Where  on  a  loan  by  a  money  lender 
the  rate  of  interest  charged  is  grossly  excessive 
as  compared  with  the  risk,  having  regard  to  the 
facts  as  to  the  financial  position  of  the  borrower 
known  to  the  lender,  or  which  would  have  been 
known  to  him  if  he  had  made  proper  inquiries, 
the  Court  may  re-open  the  transaction  as  being 
"  harsh  and  unconscionable  "  within  the  mean- 
ing of  section  1  of  the  Money  Lenders  Act, 
1900,  although  the  borrower  is  competent,  and 
there  is  no  element  of  fraud  or  other  unfairness  in 
the  transaction.  Interest  charged  at  the  rate  of 
80  per  cent,  per  annum  where  the  Court  was  oi 
opinion  that  the  reasonable  rate,  having  regard 
to  the  risk  and  all  the  circumstances,  should  not 
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MONEY  LENDER — continued. 
have  exceeded  25  per  cent.,  held  sufficient  of  it- 
!iel£  to  entitle  the  borrower  to  have  the  transaction 
re-opened.     Thomas  v.  AsKbrook 

K.  B.,  [1913]  2  I.  B.  416 

6.  Money     Lenders     Act,     1900 — Place 

where  transaction  carried  on — Joint  and  several 
promissory  note — 63  <fc  64  Vict.,  c.  51  (Money- 
lenders Act,  1900),  s.  2  (1)  (6)—"  Harsh  and  un- 
conscionable "]  Where  a  transaction  is  entered 
into  between  a  money  lender  and  a  borrower  at 
the  registered  office  of  the  former  the  transaction 
is  not  vitiated  under  s.  2  (1)  (6)  of  the  Money 
Lenders  Act,  1900,  because  the  promissory  note 
was  also  signed  by  the  borrower's  wife  (with 
whom  the  lender  had  no  previous  communica- 
tion) at  a  place  other  than  the  lender's  registered 
office.  The  fact  that  by  the  terms  of  the  contract 
a.  rate  of  interest  amounting  to  200  per  cent,  was 
to  be  charged  if  default  in  the  payment  of  a 
single  instalment  were  made,  and  137  per  cent, 
if  the  instalments  were  paid  promptly  is  suffi- 
cient evidence  that  the  transaction  is  "  harsh  and 
unconscionable "  to  justify  the  Court  in  re- 
opening it.     Wells  V.  Kerr 

K.  B.,  47  I.  L.  T.  R.  66 

Concealment  of  identity 

3  N.  I.  J.  R.  243 

See  Contract    13. 
■ Whether  banker— 33  Geo.  II.,  c.  14  (Ire- 
land) [1901]  1  I.  R.  172,  187  ; 
35  I.  L.  T.  R.  3,  4 

See  Banker — Bankers  Act.    2. 

MONEY  LENDERS  ACT— Motion  for  final  judg- 
ment— Interest  66f  per  cent. — Leave 
to  defend  4  N.  I.  J.  R.  188 

See  Practice— Judgment.    39 

MONEY  LODGED  IN  COURT— Words  in  deed 

sufficient  to  pass       [1913]  I  I.  R.  519 

See  Lands  Clauses  Acts— Compensation. 

4. 

MONEY  PAID. 

County  cess  paid  by  plaintiff  for  defendant 
under  compulsion  of  law — Money  paid  for  the 
use  of  the  defendant.']  Where  the  plaintiff's 
cattle  trespassed  on  the  defendant's  lands,  and 
whilst  there  were  seized  for  county  cess  due  on 
the  defendant's  premises  : — Held,  that  the  plain- 
tiff could  not  recover  from  the  defendant  the 
amount  paid  to  the  collectors  to  release  the 
cattle.  Beresford  v.  Kennedy  (21  I.  L.  T.  R.  17) 
followed.     Oormley  v.  Johnston 

Cir.  Cas.,  Gibson,  J.,  29  I.  L.  T.  R.  69 

Action    for    rent    paid    by    mortgagee — 

Action  against  mortgagor 

35  I.  L  T.  R.  47 
See  Mortgage  (General).    1. 
• Execution  creditor — County  Court — Inter- 
pleader [1905]  2  I.  R.  241 
See  Practice— Interpleader    5. 

Promissory  note — Principal  and  surety — 

Discharge  of  debt     [1901]  2  I.  R.  269  ; 
35  I.  L.  T.  R.  22  ;  1  N.  I.  J.  R.  21 
Set  Principal  and  Surety— Liability.    4. 


MONEY  PAID  IN  CONSIDERATION  OF  MAR- 
RIAGE— Recovery  of — Nullity  of  mar- 
riage [1916]  2  I.  R.  400,  414 ; 
50  I.  L.  T.  R.  149 
See  Husband  and  Wife— Marriage. 


MONEY    PAID    IN    MISTAKE    OF    FACT— 

Ordered  to  be  brought  back  into  Court 
45  I.  L.  T.  R.  280 
See  Company — Debentures.    1. 

MONITOR — Contract  of  service 

[1913]  1  I.  R.  219  ;  47  I.  L.  T.  R.  107 
See  National  Insurance.    11. 

MONTHS — Whether  lunar  or  calendar 

[1907]  2  I.  R.  660,  669  ; 
41  I.  L.  T.  R.  137,  204 
See   Landlord   and   Tenant  —  Surrender. 
3. 

"  MORATORIUM  " 

[1914]  2  I.  R.  535  ; 

48  I.  L.  T.  R.  207,  227,  247 
See  War— 12,  14,  16 

Postponement  of  Payments  Act,   1914 — • 

Crown  debt — Annuity  payable  to  Irish 
Land   Commission         [1915]  2  I.  R.  66 
See  Practice— Execution.    10. 


MORTGAGE.  Col. 

Mortgage  (Oenebal)  1552 

Equitable  Mortgage  1574 

Judgment MoKTOAGE  1580 

Mortgagee  in  Possession  -  1586 

Peioeity  1587 

Re  de  mption  1589 


MORTGAGE  (GENERAL). 
1. Action  for  money  paid  to  defendant's 

use — Mortgagees'  suit  for  administration — Sale 
of  lands — Conditions — Payment  of  arrears  of 
rent  by  mortgagee — Action  over  against  the  mort- 
gagor.'] The  plaintiffs  as  mortgagees  of  the 
share  of  the  defendant,  who  was  one  of  the 
next-of-kin,  obtained  an  order  for  the  adminis- 
tration of  the  estate  of  a  deceased,  and  were 
given  carriage  of  the  sale  of  certain  farms 
ordered  to  be  sold  in  the  course  of  such  adminis- 
tration. The  farms  were  sold  under  conditions 
of  sale  providing  that  all  rent  due  up  to  Nov.  1, 
1898,  should  be  paid  by  the  widow ;  yet  the 
purchase-money,  which  had  been  lodged  in 
Court,  was  allocated  and  paid  out  without 
providing  for  a  sum  of  £59  due  for  rent  prior 
to  that  date,  and  the  defendant  obtained  a 
statement  of  account  showing  the  balance  due 
on  the  mortgage,  and  paid  same.  The  pur- 
chaser having  obtained  an  order  in  the  Chancery 
Division  directing  the  plaintiff  to  pay  the  arrears 
of  rent,  the  latter  now  sued  the  defendant  for 
same  as  money  paid  to  his  use  : — Held,  that 
he  was  entitled  to  recover.  Cowan  <fc  Co.  v. 
Holmes  N.  P.,  35  I.  L.  T.  R.  47 
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MORTGAGE  (GEVEJtAh)— continued. 

2. After-acquired  property.]  By  a  mort- 
gage deed,  dated  the  17th  of  October,  1863,  a 
railway  company  conveyed  to  the  Secretary  of 
the  Public  Works  Loan  Commissioners  the  line, 
"  and  also  all  the  works,  messuages  and  tene- 
ments, lands  and  hereditaments,  property  and 
estate,  chattels  and  effects,  of  or  belonging  to 
the  said  company,  or  which  they  are  in  anywise 
seised,  possessed  of,  or  entitled  to,  or  of  or  to 
which  the  said  company  may  at  any  time  here- 
after during  the  continuance  of  the  security 
intended  to  be  hereby  made,  be  seised,  possessed 
or  entitled."  The  5  Vict.,  sess.  2,  c.  9,  ».  15, 
under  which  the  loan  to  the  company  was  made, 
enacts  that  all  mortgages  taken  by  the  Secretary 
of  the  Loan  Commissioners  shall  be  valid  in  law 
to  pass  all  the  estate  or  interest  of  such  mort- 
gagors, and  for  all  other  objects  intended  to  be 
effected  by  such  conveyances,  except  where 
otherwise  expressly  provided  by  such  mort- 
gages : — Held,  that  the  mortgage  to  the  Loan 
Commissioners  did  not  include  or  affect  property 
acquired  by  the  company  subsequent  to  its 
execution.     Willinh  v.  Andrews 

E.,  [1865]  16  L  C.  L.  R.  201 

3.  Appropriation  of  payments — Mar- 
shalling securities —  Voluntary  deed.  ]  Lands  were 
subject  to  incumbrances  ranking  in  priority 
as  follows : — (o)  Mortgage  for  £2,000  vested 
in  A.  (b)  £1,500  portions  for  the  younger 
children  of  the  owner ;  (c)  mortgage  for  £1,000 
vested  in  A.  ;  (a)  and  (c)  were  collateral  securi- 
ties for  a  larger  mortgage  debt  of  £4,000.  The 
charge  (5)  was  created  by  a,  voluntary  post- 
nuptial deed,  which  contained  no  covenants 
for  title.  By  deed  made  between  the  owner, 
his  eldest  son,  and  trustees,  to  which  A.  was 
not  party,  certain  policies  of  insurance  were 
assigned  in  trust  to  pay  the  proceeds  when 
realised  in  discharge  of  (a)  and  (c),  described 
in  the  deed  as  "  £3,000,  part  of  said  sum  of 
£4,000,"  so  as  to  reUeve  the  Inheritance  of  the 
lands.  The  amount  secured  by  some  of  the 
policies  having  been  received  by  the  trustees, 
they  paid  £1,000  thereout  to  jl.  on  account  of 
his  demand,  without  any  express  appropriation. 
Six  months  afterwards  A.  appropriated  this 
sum  to  payment  of  (c),  which  would  not  be 
reached  by  sale  of  the  estate: — Held,  (1)  that 
A,  was  entitled  to  make  such  appropriation ; 
<2)  that  the  younger  children  of  the  owner  were 
not  entitled  to  marshal  the  securities  against  A. 
In  re  Lysaghfs  Estate 

Ross,  J.,  [1903]  1  I.  R.  235 

4. Appropriation  of  payments — Bight  to 

appropriate — Intention  of  creditor.]  A.  mort- 
gaged his  lands  to  B.  to  secure  £500.  After  his 
death  this  mortgage  was  assigned  to  the  ;S. 
insurance  company.  His  widow  was  a  party 
to  the  assignment,  and  covenanted  to  pay  the 
mortgage  debt  and  interest.  Under  A.'s  will 
the  lands  of  B.  were  devised  in  trust  for  sale 
for  payment  of  legacies.  His  widow  raised 
these  legacies  from  the  S.  insurance  company 
by  several  mortgages,  and  she  personally 
covenanted  to  pay  the  principal  and  interest   I 


MORTGAGE  (GENERAL)— conim 
thereon.  She  died,  and  her  estate,  which  was 
insolvent,  was  administered  in  the  Court  of 
Chancery.  The  N.  B.  and  M.  insurance  com- 
pany, in  whom  the  interest  of  the  S.  insurance 
company  was  vested,  proved  for  the  entire  of 
the  mortgage  debts,  under  the  personal  cove- 
nants, and  received  several  dividends  thereon. 
The  lands  of  B.  were  sold  in  the  Land  Judges' 
Court.  The  iV.  B.  and  M.  insurance  company 
claimed  the  right  to  appropriate  these  dividends 
towards  the  subsequent  mortgages,  and  to  be 
paid  the  entire  of  the  £500  out  of  the  proceeds 
of  the  sale  of  the  lands : — Held,  that,  as  they 
had  proved  in  the  action  for  the  £500,  they 
could  not  appropriate.  In  re  Browne's  Estate 
Ross,  J.,  [1903]  1  I.  R.  245 

5. Appropriation  of  payments — Rule  in 

Clayton's  case — Marshalling  securities — Mortgage 
to  bank  to  secure  present  and  future  advances — 
Subsequent  mortgage  by  mortgagor  ^'  as  beneficial 
owner."]  Q.  in  1894  mortgaged  certain  lands 
and  a  policy  of  assurance  to  a  bank  to  secure  all 
moneys  then  due,  or  to  become  due,  with  interest. 
In  1897  he,  "  as  beneficial  owner,"  mortgaged 
the  lands,  but  not  the  policy,  to  F.  to  secure 
£700  and  interest.  F.  had  notice  at  the  time 
of  the  prior  mortgage  to  the  bank.  Notice  of  the 
mortgage  to  F.  was  given  by  F.  to  the  bank  on 
the  17th  March,  1897,  when  a  sum  of  £1,963  was 
due  by  Q.  to  the  bank,  for  which  he  had  given 
them  promissory  notes  payable  three  months 
after  date.  The  bank  continued  the  account 
with  Q.  as  one  unbroken  account,  instead  of  open- 
ing a  fresh  account.  The  notes  had  been  origi- 
nally given  in  1895  and  1896,  and  were  renewed 
from  time  time  down  to  1903,  and  since  remained 
unpaid.  The  practice  had  been  that  when  the 
notes  became  due  they  were  debited  to  Q.'s 
current  account,  were  at  once  renewed,  and  the 
amount  credited  to  the  account.  Subsequent  to 
the  17th  March,  1897,  Q.  paid  into  his  current 
account  in  the  bank  £4,000  in  cash.  His  account 
with  the  bank  was  closed  on  the  30th  June,  1904, 
and  then  showed  an  overdraft  due  to  the  bank  of 
£1,  654  in  addition  to  the  amount  due  on  foot  of 
outstanding  notes.  Q.  died  in  1908.: — Held,  that 
the  rule  in  Clayton's  Case  (1  Mer.  572)  was  not 
excluded  by  the  conduct  of  the  parties,  and  that 
F.'s  mortgage  had  priority  as  against  the  lands  to 
the  bank's  charge.  On  Q.'s  death  the  bank 
received  the  amount  of  the  policy  moneys,  and 
claimed  to  be  entitled  to  apply  them  towards 
the  discharge  of  the  amount  of  the  overdraft 
due  on  the  30th  June,  1904,  with  interest,  leaving 
the  sum  of  £1,963  and  interest  still  charged  on 
the  mortgaged  lands.  Held,  that  F.  had  the 
right  to  compel  the  bank  to  discharge  pro  tanto 
the  debt  due  to  them  on  the  17th  March,  1897, 
out  of  the  policy  moneys,  in  exoneration  of  the 
lands  subject  to  F.'s  mortgage.  In  re  Chute's 
Estate  Ross,  J,  [1914]  1  I.  R.  180 

6. Interest  —  Banlcer    and    customer — 

Mortgage  given  to  bank  as  security — Interest  at  the 
bank's  current  rate  "  calculated  according  to  the 
custom  of  bankers  " — Death  of  mortgagor — Lia- 
of  executor — Compound  interest.]    A  bank's 
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MORTGAGE  (GENERAL)— coraJmacd. 
customer  oonTeyed  certain  lands,  by  way  of 
mortgage,  as  security  for  the  money  which  had 
been  advanced  to  him.  The  mortgage  deed  pro- 
vided that  the  interest  payable  by  the  mortgagor 
was  to  be  "  at  the  said  bank's  current  rate  and 
calculated  according  to  the  custom  of  bankers. 
As  a  matter  of  fact  compound  interest  had  been 
paid  during  the  lifetime  of  the  mortgagor.  In  a 
suit  for  the  administraton  of  the  estate  of  the 
mortgagor  the  bank  claimed  to  be  entitled  to 
compound  interest  on  the  mortgage  debt  until 
date  of  payment : — Held,  that  after  the  death  of 
the  mortgagor  the  relationship  of  banker  and 
customer  came  to  an  end,  and  that  thereafter 
the  debt  bore  simple  interest  only.  Morgan  v. 
Roe  App.,  46  I.  L.  T.  R.  41 

7. By  husband  of  life  estate  In  lands — 

Postponement  of  pin  money  hy  wife — Sale  of  life 
estate  in  portion  of  lands  discharged  from  pin 
money — No  apportionment  between  sold  and  un- 
sold lands — Mortgage  of  pin  money  and  jointure 
and  policy  of  life  insurance — Premiums  debited 
in  loan  account — Change  in  course  of  dealing — 
Lapse  of  policy — Estoppel.]  By  a  settlement  on 
the  marriage  of  D.  and  M.  lands  were  vested 
in  trustees,  on  trust,  out  of  the  rents  and 
profits,  to  raise  the  annual  sum  of  £300  for  M. 
during  the  joint  lives  of  D.  and  M.,  subject 
thereto  for  D.  for  life,  after  his  death  to  pay 
to  M.,  in  case  she  survived  him,  £500  annually 
for  her  life.  D.  incumbered  his  life  estate,  a'nd 
M.  joined  in  some  of  the  mortgages  and  post- 
poned her  annuity  of  £300.  The  life  estate 
of  D.  in  portion  of  the  lands  was  sold  in  the 
Lauded  Estates  Court,  discharged  from  the 
annuity  of  £300,  and  produced  more  than 
sufficient  to  pay  the  amount  then  due.  By 
mortgage  in  1876  D.  and  M.  mortgaged  to  an 
insurance  company  D.'s  life  estate  in  the 
residue  of  the  lands,  and  also  the  annuities  of 
£300  and  £500,  and,  further,  a  policy  of  insurance 
effected  with  said  company  on  the  life  of  M., 
to  secure  repayment  of  £1,200  and  further 
advances.  A  receiver  had  been  appointed  over 
the  lands,  and  under  a  consent  order  all  rents 
were  paid  directly  to  the  insurance  company, 
who  in  a  loan  account  credited  such  payments 
and  debited  the  account  with  the  premiums 
on  the  policy  and  interest  on  same  to  the 
month  of  October,  1890.  D.  died  on  the  7th 
of  October,  1889,  and  the  receiver  was  discharged 
There  was  no  evidence  that  the  company  gave 
any  notice  of  their  intention  to  change  the 
course  of  dealing  as  to  the  premiums  on  the 
policy.  M.  died  on  the  29th  October,  1891. 
In  an  action  by  the  company  to  have  the  arrears 
of  the  annuity  of  £300  declared  well  charged 
upon  the  fee  and  inheritance  of  the  unsold 
lands  and  the  arrears  of  the  £500  annuity 
declared  well  charged  upon  the  fee  and  inherit- 
ance of  all  the  lands  comprised  in  the  said 
settlement : — Held,  that  the  payment  of  the 
£300  a  year  was  not  confined  to  the  rents  and 
profits  during  the  life  of  the  tenant-for-life. 
Pepper's  Trusts  (13  L.  R.  I.  108)  followed. 
Held,  that  although  the  £300  a  year  was  in  the 
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nature  of  pin  money,  the  assignees  for  value  of 
the  wife  were  entitled  to  resort  to  the  entire 
amount  of  arrears,  and  that  the  principle  of 
Howard  v.  Digby  (2  01.  &  F.  634)  did  not  apply 
where  the  wife  had  parted  with  her  right  to 
the  personal  enjoyment  of  the  pin  money,  or 
the  husband  had  been  deprived  of  the  enjoy- 
ment of  the  estate  on  which  it  was  charged. 
Foss  V.  Foss  (15  I.  C.  R.  215)  followed.  Held, 
that  neither  the  postponement  by  M.  of  her 
annuity  of  £300  a  year  to  the  mortgages,  nor 
the  proceedings  in  the  Landed  Estates  Court, 
opera1t^d  as  a  release  of  the  annuity  or  an 
apportionment  of  it  on  the  unsold  lands.  Held, 
that  inasmuch  as  no  communication  had  been 
made  to  M.  of  the  company's  intention  to  treat 
the  policy  as  lapsed,  it  would  be  unfair  and 
inequitable  to  allow  the  company  so  to  treat  it. 
Tuffnell  V.  O'Donoghue 

V.  C,  [1897]  1  I.  R.  360 

8. Claim  for  account  and  recovery  of  rents 

by  second  mortgagee  against  first  mortgagee.] 
The  second  mortgagee  of  lands  claimed  an 
account  against  the  first  mortgagee  of  all  rents 
and  profits  of  the  lands  received  by  the  first 
mortgagee  after  the  first  mortgagee  had  been 
satisfied,  and  repayment  by  the  first  mortgagee 
of  any  surplus  of  rents  in  his  hands,  and  a  re- 
conveyance of  the  lands.  The  first  mortgagee, 
who  had  ceased  to  be  in  possession  of  the  lands 
and  in  receipt  of  the  rents  and  profits  thereof  for 
more  than  six  years  previous  to  action  brought, 
pleaded  section  20  of  the  Common  Law  Proce- 
dure Act  16  &  17  Vict.,  u.  113)  as  a  bar  to  the 
action : — Held,  that  the  action,  being  one  for 
redemption  and  other  appropriate  remedies,  was 
not  barred  by  the  section  pleaded.  Ocean 
Accident  and  Guarantee  Corporation,  Limited, 
and  Hewitt  v.  Collum  and  Archdall 

Ross,  J.,  [1913]  1  I.  R.  328 

9. Collateral  agreement — Once  a  mort- 
gage always  a  mortgage — Clog  on  equity  of  re- 
demption— Independent  deed  binding  mortgagor  to 
sell  lands  and  give  sale  thereof  to  mortgagee,  an 
auctioneer,  and  to  pay  a  commission  on  the  pro- 
ceeds of  sale,  if  sold  by  another.}  Where  land 
has  been  mortgaged  as  a  security  for  money, 
when  the  money  is  paid  off  the  land  and  its 
owner  in  the  use  of  it  must  be  as  free  as  if  it 
had  never  been,  mortgaged,  and  provisions  in 
the  mortgage  deed,  or  collateral  thereto,  in- 
consistent with  this  right,  cannot  be  enforced. 
The  defendant  mortgaged  his  land  to  the 
plaintiff  to  secure  a  loan  of  £200  and  interest 
thereon.  The  money  was  raised  by  the  mort- 
gagee by  depositing  the  mortgage  as  security 
with  a  bank.  As  part  of  the  same  transaction 
the  defendant  agreed  by  an  independent  deed 
to  sell  his  lands  within  the  twelve  months,  and  to 
give  the  sale  thereof  to  the  plaintiff,  who  was 
an  auctioneer,  and  that  if  the  said  lands  were 
sold  otherwise  than  through  the  plaintiff  he 
would  pay  the  plaintiff  5  per  cent,  on  the 
purchase-money.  The  defendant  subsequently 
sold  the  lands  through  another  auctioneer  for 
£1,250  : — Held,  by  the  Queen's  Bench  Division 
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(Andrews,  J.,  diss.),  that  the  plaintiff  was 
entitled  to  recover  £62  10s.  on  the  agreement. 
Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  the  Queen's  Bench  Division),  that 
the  collateral  advantage  stipulated  for  by  tha 
mortgagee  in  the  independent  deed  placed 
such  a  fetter  on  the  equity  of  redemption  that 
it  vitiated  the  agreement.     Browne  v.  Ryan 

Q.  B.,  App.,  [1901]  2  I.  R.  653,  671  ; 
35  I.  L.  T.  R.  6,  8  ;  1  N.  I.  J.  R.  25 
10. CoUateial  agreement — Once  a  mort- 
gage always  a  mortgage — Equity  of  redemption — 
"  Olog  "  on  redemption — Independent  agreement — 
Provision  for  increase  of  interest  on  mortgage 
debt — Collection  of  rents  by  mortgagee — Agency 
fees.']  M.,  being  previously  indebted  to  T.  in 
the  sum  of  £1,000  secured  by  mortgages  on 
land,  with  interest  at  5  per  cent.,  in  1878,  in 
consideration  of  a  further  advance  of  £300,  gave 
his  bond  (on  which  judgment  was  subsequently 
entered,  and  which  was  registered  as  a  judgment 
mortgage  against  the  lands  already  mortgaged), 
and  executed  a  collateral  agreement  by  which  he 
appointed  T.  his  agent  over  the  mortgaged 
lands,  and  empowered  him  to  charge  agency 
fees,  and  agreed  to  pay  6  per  cent,  interest  on 
the  whole  £1,800  due  by  him  to  T.,  being  1  per 
cent,  additional  on  the  £1,500  secured  by  the 
mortgages.  This  additional  1  per  cent,  rate  of 
interest  was  not  by  the  agreement  charged  on 
the  lands : — Held,  that  the  agreement  of  1878, 
being  a  new  contract  for  a  fresh  ooAsiderat'on, 
had  not  the  effect  of  imposing  a  fetter  on  the 
equity  of  redemption  by  reason  of  increasing 
the  rate  of  interest  payable,  or  by  reason  of 
making  the  mortgagee  the  agent  of  the  mort- 
gagor to  receive  the  rents,  and  empowering  him 
to  charge  agency  fees.      Maxwell  v.  Tipping 

M.  R.,  [1903]  1  I.  R.  498 
11. Consideration — Partly  illegal — Tip- 
pling Acts— 55  Geo.  III.,  c.  104,  s.  15.]  The 
circumstances  that  portion  of  the  consideration 
for  a  mortgage  consists  of  spirituous  liquors 
supplied  upon  credit  contrary  to  the  provisions 
of  the  Tippling  Acts  vitiates  the  security  only 
to  the  extent  of  the  illegal  consideration. 
Sheehy  v.  Sheehy       App.,  [1901]  1  I.  R.  239  ; 

1  N.  I.  J.  R.  1 
12.  Consideration — Partly  illegal — Tip- 
pling Acts — Mortgage  set  aside — 55  Geo.   III., 
c.  19,  s.  67—55  Geo.  III.,  c.  104,  s.  15—37  dk  38 
Vict.,  c.  69,  s.  38.]    Portion  of  the  consideration 
for  a  mortgage  consisting  of  drink  supplied  by 
the  mortgagee  contrary  to  the  Tippling  Acts  : 
Held,  that  portion  of  the  consideration  being 
illegal,  the  whole  deed  was  vitiated.     Beilly  v. 
Kierans     Cir.  Cas.,  Palles,  C.  B.,  33 1.  L.  T.  R.  59 
13.  Consolidation — Proviso  for   redemption — 
Effect  of,  in  charging  prior  mortgage  debts  on  addi- 
tional property.]    "By  deed  dated  April  15,  1872, 
A.  mortgaged  certain  lands  to  B.  (a  corporate 
body)  to  secure  £32,000.     By  deed  dated  October 
31,  1872,  A.  mortgaged  the  same  lands  to  5.  to 
secure  a  further  sum  of  £5,000.     The  deed  con  - 
tained  a  proviso  for  redemption  on  payment  of 
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the  said  sums  of  £32,000  and  £5,000.  By  a  third, 
deed  dated  July  9,  1874,  reciting  the  two  prior 
mortgages,  A.  mortgaged  the  lands  therein 
together  with  other  lands  at  N.,  to  B.  to  secure 
a  further  sum  of  £6,000.  The  habendum  in  the 
last-mentioned  deed  was  "  to  have  and  to  hold 
the  said  lands  and  hereditaments  hereinbefore 
expressed  to  be  firstly  granted,"  i.e.,  the  lands 
mortgaged  in  1872  "to  B,  its  successors  and 
assigns,  to  the  use  of  B.,  its  successors  and 
assigns  for  ever,  but  subject  nevertheless  ' '  to  the- 
said  recited  mortgages, ' '  and  also  to  the  proviso 
for  redemption  hereinafter  mentioned,  and  to 
have  and  to  hold  the  said  lands  and  heredita- 
ments and  all  other  the  premises  hereinbefore 
expressed  to  be  hereby  secondly  and  thirdly 
granted,"  i.e.,  the  additional  lands  at  iV. "  to  B. 
its  successors  and  assigns,  to  the  use  of  B.,  its 
successors  and  assigns  for  ever,"  subject  to  the 
rents  and  covenants  in  certain  fee-farm  grants 
"  and  subject  to  the  proviso  for  redemption! 
hereinafter  contained  ;  that  is  to  say,  provided 
and  it  is  hereby  agreed  and  declared,  that  if  the 
said  A.,  his  executors,  administrators,  or  assigns, 
shall  on  October  4, 1 874,  pay  to  B. ,  its  successors 
and  assigns,  the  said  sum  of  £6,000,  with  interest 

at  the  rate  of  £5  10s.  per  cent,  per  annum 

then  the  said  B.,  its  successors  or  assigns,  shall 
at  any  time  thereafter,  upon  the  request  and  at 
the  cost  of  the  said  A.,  his  executors,  administra- 
tors, or  assigns,  and  upon  payment  also  of  said 
sum  of  £32,000  and  interest,  so  secured  as  afore- 
said by  the  said  indenture  of  April  15,  1872,  and. 
also  of  the  said  sum  of  £5,000  and  interest,  so 
secured  as  aforesaid  by  the  said  indenture  of 
October  31,  1872,  reconvey  the  said  lands, 
hereditaments,  and  premises,  hereinbefore  ex- 
pressed to  be  granted  and  released,  unto  and  t* 
the  use  of  the  said  A.,  his  heirs  and  assigns,  or  as 
he  or  they  shall  direct "  ;  and  it  contained  a 
proviso  that,  notwithstanding  anything  therein 
contained,  B.  should  not  be  compelled  to  re- 
oonvey  the  lands  or  any  part  thereof  until  the 
aforesaid  sums  of  £32,000  and  £5,000,  as  well  as 
the  said  sum  of  £6,000,  should  be  fully  paid  and 
satisfied.  The  lands,  the  subject  of  the  mort- 
gages of  1872,  were  afterwards  sold  to  the  tenants 
in  the  Land  Commission  Court  and  the  other 
lands,  the  subject  of  the  mortgage  of  1874,  were 
about  the  same  time  sold  in  tHe  Land  Judge's 
Court  on  the  petition  of  ^.  as  owner  : — Held,  by 
Ross,  J.,  that  the  proviso  in  the  deed  of  1874  did 
not  amount  to  an  exercise  by  the  mortgagee  of 
his  right  to  consolidate.  Held,  by  the  Court  of 
Appeal,  that  by  the  deed  of  July  9,  1874,  all  the 
three  mortgage  debts  were  charged  on  the  addi- 
tional lands  at  N.  Mostyn  v.  Lancaster;  Taylor  v. 
Mostyn  (23  Ch.  D.  583)  applied.  In  re  Thomson's 
Estate  Ross,  J.,  App.,  [1912]  1 1.  R.  194, 460 ;: 
46  I.  L.  T.  R.  144 

14. Covenant  for  notice  before  payment— 

Sale  to  tenants  through  the  Land  Commission  with- 
out notice  by  mortgagor.]  K.,  a  mortgagor,  sold 
his  estate  to  his  tenants  through  the  Land  Com- 
mission, without  giving  his  mortgagee,  S.,  three 
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months'  notice  of  intention  to  discharge  the 
mortgage  in  accordance  with  a  covenant  in  the 
deed.  S.  claimed  three  months'  interest  in  lieu 
of  notice : — Held,  that  the  proceedings  in  Court 
were  notice.  In  re  Keily  (6  I.  Jur.  N.  S.  184) 
not  followed.     In  re  Kennedy's  Estate 

L.  C,  32  I.  L.  T.  R.  115 

15. Conveyance  of  portion  of  mortgaged 

lands  "  free  from  incumbrances" — Right  of  in- 
demnity— Notice — Indemnifying  lands  mortgaged 
withoutnotice — Right  of  contribution — Marshalling 
— Statute  of  Limitations — 3  cfc  4  Wm.  IV.,  c.  27, 
s.i-2;  16  cfc  17  Vict. ,  c.  113,  s.  20.]  If  the  owner 
of  lands  A.  and  B.,  on  which  a  charge  exists,  con- 
veys lands  A.  for  value,  and  gives  a  covenant  that 
the  lands  are"  free  from  incumbrances,"  the  pur- 
chaser is  entitled  to  throw  the  charge  on  lands  B. , 
so  long  as  lands  B.  remain  in  the  hands  of  the 
mortgagor  or  of  volunteers  under  him,  but  the 
equity  ceases  on  a  conveyance  of  lands  B.  to  a 
purchaser  for  value  without  notice.  The  owner 
of  lands  A.  and  B.,  subject  to  an  annuity  and  a 
mortgage,  conveyed  lands  A.  for  value,  with  a 
covenant  that  the  lands  were  free  from  incum- 
brances. He  subsequently  mortgaged  lands  B. 
to  a  mortgagee  without  notice  of  the  convey- 
ance : — Held,  that  the  mortgagee  of  lands  B.  was 
entitled  to  make  lands  A.  contribute  rateably 
with  lands  B.  towards  the  payment  of  the 
superior  charges.  Held  also,  that  the  claim  to 
such  contribution  was  not  barred  by  s.  42  of 
the  Real  Property  Limitation  Act,  1833,  or  s.  20 
of  the  Common  Law  Procedure  (Ireland)  Act, 
1853.  Ocean  Accident  and  Guarantee  Corporation, 
Limited,  and  Hewitt  v.  Collum 

Ross,  J.,  [1913]  1  I.  R.  337 

16. Deed   of  Charge — Non-conveyance  of 

estate  by  mortgagor — Outstanding  legal  estate — 
Ejectment  on  title  by  mortgagee.]  A  tenant  of  a 
farm  of  land  died  intestate,  and  no  administra- 
tion was  taken  out  to  him.  His  widow  re- 
mained in  possession  of  the  farm  and  was 
appointed  limited  administrator  by  the  Land 
Commission  for  the  purpose  of  having  a  fair  rent 
6xed  in  1888  ;  and  by  deed  of  1894,  she  pur- 
ported to  assign  the  statutory  tenancy  to  H. 
H.  was  indebted  to  a  Bank,  and  to  secure  moneys 
already  advanced  and  further  advances,  he 
«xecuted  a  deed  of  charge,  by  which,  after 
covenanting  to  pay  all  moneys  then  or  thereafter 
due,  and  interest  thereon,  it  was  declared  that 
«11  moneys  so  covenanted  to  be  paid,  were  well 
■charged  on  the  lands  comprised  in  the  statutory 
tenancy,  and  H.  covenanted  to  give  up  pos- 
session on  demand,  to  the  Bank  or  to  such 
person  as  they  should  appoint,  and  that  he  would 
"hold  the  lands  in  trust  for  the  Bank  until  sale 
by  them  of  the  lands.  The  Indenture  did  not 
•convey  the  lands  or  the  estate  and  interest  of  H. 
therein  to  the  Bank.  The  Bank  brought  an 
ejectment  to  recover  possession  : — Held,  that 
the  Bank  were  not  entitled  to  recover  possession 
In  ejectment.     National  Bank  v.  Hegarty 

M.  R.,  1  N.  I.  J.  R.  13 

17. Ejectment  on  title  by  puisne  mort- 
gagee— Recital  of  prior   mortgage   in   mortgage 
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deed — Legal  estate  outstanding  in  Land  Com- 
mission— Temporary  bar — Judicature  Act  {Ire- 
land), 1877,  s.  27 — High  Court  bound  to  give  full 
equitable  relief — Right  of  Land  Commission  to  enter 
by  virtue  of  legal  estate — Or.  XVI.,  r.  11.]  Where 
a  purchaser  under  the  Land  Purchase  Acts 
whose  purchased  deed  also  mortgaged  his 
interest  in  the  lands  to  the  Irish  Land  Com- 
mission to  secure  the  payment  of  the  instalments 
of  the  purchase-money,  subsequently  mortgaged 
his  interest  by  a  deed  which  mentioned  the  prior 
mortgage  to  the  Land  Commission  : — Held,  that 
he  could  not  set  up  the  legal  estate  outstanding 
in  the  Land  Commission  in  answer  to  an  eject- 
ment on  title  in  the  High  Court  brought  by 
the  second  mortgagee  and  a  purchaser  to  whom 
he  had  sold  under  his  power  of  sale  as  mort- 
gagee. Held  also,  that  the  Land  Commission 
are  not  entitled  as  owners  of  the  legal  estate  to 
enter  upon  a  holding  so  long  as  the  purchase 
instalments  are  paid  as  they  become  due,  and 
that  a  Court  of  Equity  will  restrain  them  from 
so  doing.  Held  also,  that  the  plaintiff's  claim 
ought  not  to  be  defeated  by  reason  of  the  Land 
Commission  not  being  made  a  party.  Hodgens 
V.  O'Donoghue  (28  I.  L.  T.  R.  98)  overruled. 
Antrim  County  Land  Building  and  Investment 
Co.,  Ltd.,  V.  Stewart  [1904]  2  I.  R.  357,  360  ; 
K.  B.,  App.,  37  I.  L.  T.  R.  95,  101  ; 
3  N.  I.  J.  R.  137,  236 

18.  Fixtures — Bills  of  Sale  Acts.]      C. 

took  a  lease  of  building  ground  on  which  he 
erected  a  shop,  in  which  he  carried  on  the  trade 
of  a  chemist  and  druggist,  having  fitted  up  the 
premises  with  suitable  trade  fixtures,  all  of 
which  were  admittedly  capable  of  being  de- 
tached without  injury  to  the  freehold.  After 
the  annexation  of  the  fixtures  C.  mortgaged  the 
premises.  In  the  mortgage  the  parcels  were 
simply  described  as  "  building  ground  "  with 
boundaries,  &c.,  as  in  the  lease,  omitting  any 
specific  mention  of  the  fixtures  : — Held,  that  the 
fixtures  passed  to  the  mortgagees  ;  and,  further, 
that  the  mortgage  did  not  come  within  the 
provisions  of  the  Bills  of  Sale  Acts.  In  re 
James  Calvert 

Q.  B.  (Bankcy.),  [1898]  2  I.  R.  501 

19. — —  Fixtures— -(tos  engine  and  pump.]  A 
gas  engine  and  pump  fitted  to  defendants'  pier 
and  used  for  filling  and  emptying  swimming 
baths  are  "  fixtures,"  as  between  mortgagor  and 
mortgagee.  Moore  v.  Merrion  Pier  and  Baths 
Co.  M.  R.,-1  N.  I.  J.  R.  184 

20. Foreclosure — Without   sale — Special 

circumstances — Bonus.]  The  Chancery  Division 
has  jurisdiction  to  decree  foreclosure  and  not 
it  sale  in  a  mortgagee's  suit,  but  will  only 
exercise  such  jurisdiction  under  exceptional 
circumstances.  The  plaintiffs,  in  an  undefended 
mortgagee's  suit,  sought  a  decree  that,  in  default 
of  payment  of  the  principal  and  interest  secured 
by  the  mortgage  on  a  day  to  be  named,  the 
defendant  should  stand  foreclosed  of  all  right  or 
equity  of  redemption  in  the  mortgaged  premises. 
The  mortgage  was  made  to  secure  the  entire  of 
the  purchase-money  of  the  lands,  which  had  been 
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advanced  by  the  mortgagee  to  the  mortgagor. 
The  plaintifis  alleged  that  the  rents  were  insuffi- 
cient to  keep  down  the  interest  on  the  mortgage 
debt ;  that  the  proceeds  of  a  sale  at  twenty-five 
years'  purchase  would  be  insufficient  to  discharge 
the  said  debt,  even  if  the  plaintiffs  became 
entitled  to  the  bonus  on  a  sale  to  the  tenants 
(which  was  the  avowed  object  of  seeking  fore- 
closure), and  that  there  was  no  other  mortgage 
affecting  the  premises : — Held,  by  Barton,  J., 
and  by  the  Court  of  Appeal,  that  these  circum- 
stances were  not  sufficient  to  justify  the  Court 
in  departing  from  its  settled  practice  to  order  a 
sale  and  not  foreclosure.     Bruce  v.  Brophy 

Barton,  J.,  App.,  [1906]  1  I.  R.  611,  615 

21.  Future  advances — Transfer  of  mort- 
gage debt — Executor  of  mortgagor  transferee  of 
m/yrtgage— Administration  of  assets— Secured  credi- 
tor— Priority.]  The  transferee  of  a  mortgage 
made  to  secure  present  indebtedness  and  future 
advances  became,  on  the  death  of  the  mortgagor, 
the  executor  of  the  latter,  and  a  party  to  a  suit 
to  administer  the  mortgagor's  estate.  After  the 
date  of  the  judgment  for  administration  the 
executor  was  compelled  to  pay,  under  a  guaran- 
tee, a,  debt  due  by  the  deceased  mortgagor,  and 
thereupon  claimed  to  rank  as  a  secured  creditor 
against  the  lands  comprised  in  the  mortgage 
under  the  said  mortgage,  and  the  transfer 
thereof  to  him  : — Held,  affirming  the  decision 
of  Barton,  J. ,  that,  notwithstanding  the  payment 
having  been  made  subject  to  the  judgment  for 
administration,  the  executor  was  entitled  to  rank 
as  a  secured  creditor  in  respect  of  the  sum  so  paid 
by  him.     Gannon  v.  Gannon 

App.,  [19091  1  I.  R.  57 

22 Inspection    ol     deeds — Conveyancing 

Act,  1881,  as.  16,  69  (3).]  The  right  given  by 
section  16  of  the  Conveyancing  Act,  1881,  to  a 
mortgagor  to  obtain  inspection  of  the  mortgage 
deeds  from  the  mortgagee  is  enforceable,  in  case 
of  the  refusal  of  the  mortgagee  to  give  such 
inspection,  under  section  69  (3),  by  a  summons 
in  chambers.  Lee  and  the  Conveyancing  Acts 
V.  C,  36  I.  L.  T.  79 

23.  Instalments — Compulsory  purchase — 

Acquisition  of  land  under  Labourers  Acts — Com- 
pensation —  Jurisdiction  of  Local  Government 
Board  —  Arbitrator  —  Irish  Land  Commission — 
Payment  into  Court — Labourers  {Ireland)  Act, 
1906,  s.  11 — Housing  of  the  Working  Classes  Act, 
1890,  Schedule  II.,  Articles  (9),  (11)— Lands 
Clauses  Consolidation  Act,  1845,  ss.  108,  112, 
115,  118.]  Where  a  portion  of  land  subject  to 
a  mortgage  is  taken  under  the  provisions  of  the 
Labourers  (Ireland)  Act,  1906,  the  value  of  the 
part  taken  is  to  be  assessed,  and  the  sum  so 
awarded  is  to  be  paid  over  to  the  mortgagee  in 
satisfaction  of  his  mortgage  debt  so  far  as  the 
same  shall  extend.  Where  the  arbitrator  pur- 
ports to  award  a  small  portion  only  of  the  com- 
pensation moneys  to  the  mortgagee,  his  award  is 
in  this  respect  bad,  even  though  the  mortgagee 
had  notice  of  the  arbitration  proceedings,  and 
took  no  steps  to  oppose  the  award  or  to  set  it 
aside.     An  instalment  mortgage  to  the  Com- 
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missioners  of  Church  Temporalities  in  Ireland 
does  not  differ  from  any  other  mortgage  in  this; 
respect.     In  re  Strdbane  Rural  District  Council 
Ross,  J.,  lor  M.  R.,  [1910]  1  I.  R.  135 

24. Interest — Alternative  rates — Payment 

in  excess — Set-off.]  By  a  deed  charging  a  sum 
of  money  on  certain  lands,  interest  was  reserved 
at  6  per  cent.,  reducible  to  5  per  cent,  if  paid 
within  two  months  of  the  half-yearly  gale  day. 
Under  an  order  of  the  Court,  when  fixing- 
priorities,  interest  was  stated  to  be  payable  at 
6  per  cent.,  without  setting  out  the  conditional 
alternative  rate.  Since  this  order  one  half- 
yearly  gale  of  interest  was,  and  the  other  was 
not,  paid  within  two  months  of  the  gale  day,, 
but  both  gales  were  paid  at  6  per  cent.  Upon 
an  application  being  made  to  have  an  account 
taken  of  the  amount  paid  under  the  order  in 
excess  of  the  reserved  interest,  and  to  treat  it 
as  payment  pro  tanto  of  principal : — Held,  that 
an  account  should  be  taken,  and  that  such  sum 
as  had  been  overpaid  should  now  be  treated, 
not  as  a  payment  pro  tanto  of  principal,  but  as  a 
sum  in  respect  of  which  the  estate  was  entitled, 
to  a  set-off.      In  re  Thomas  H.  Scott's  Estate 

Ch.  Div.,  3  N.  I.  J.  R.  119 

25.  Interest — Overpayment  of,   by  agent 

of  mortgagor — Mistake  of  fact — Ignorance  of  pro- 
viso for  reduction  of  interest  on  punctual  payment — 
Proviso  for  reduction  of  interest  on  payment  within 
twenty-one  days  after  each  of  days  appointed — 
Default  in  punctual  payment — Effect  as  to  subse- 
quent interest — Statute  of  Limitations — Common 
Law  Procedure  {Ireland)  Act,  1853  (16|  <fe  17  VicL 
c.  113),  s.  20.]  By  an  order  made  in  a  Land 
Judge's  matter  in  1888,  the  receiver  was  directed 
to  pay  the  several  persons  mentioned  in  the  sche- 
dule thereto  the  interest  on  their  several  charges 
therein  stated.  Amongst  these  was  a  mortgage 
stated  to  bear  interest  at  6  per  cent,  payable  on 
certain  days.  No  mention  was  made  of  the  fact 
that  the  6  per  cent,  was  reducible  to  5  per  cent,  if 
paid  within  twenty-one  days  after  each  of  such 
days  respectively.  The  schedule  to  the  order 
was  in  accordance  with  the  schedule  to  the  affi- 
davit, upon  which  the  order  was  made,  of  the 
solicitor  having  carriage.  The  receiver,  being 
unaware  that  there  was  any  provision  in  the 
mortgage  for  the  reduction  of  interest,  paid  the 
interest  at  the  rate  of  6  per  cent.,  whether  within 
twenty-one  days  of  each  gale  day  or  not,  and,  on 
the  dismissal  of  the  petition  in  1902,  continued  to 
pay  interest  in  the  same  way  as  agent  for  the 
mortgagor.  It  appeared  that  the  mortgagee  was 
also  unaware  of  the  proviso  in  the  mortgage  for 
the  reduction  of  interest.  The  lands  subject  to 
the  mortgage  were  subsequently  sold  under  the 
Land  Purchase  Acts,  and,  in  1912,  the  order 
attaching  claims  to  the  purchase-money  was 
made.  It  was  only  on  the  vouching  of  the  mort- 
gagee's claim  that  it  was  first  discovered  that 
interest  was  reducible  on  punctual  payment. 
On  a  question  arising  as  to  the  rights  of  the  parties 
— Held,  that  each  over  payment  of  interest  was  a 
voluntary  payment  made  by  the  mortgagor  to 
the  mortgagee  under  a  mistake  of  fact,  and  with- 
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out  consideration  ;  that,  upon  its  receipt  by  the 
mortgagee,  the  latter  became  indebted  to  the 
mortgagor  in  that  amount ;  that,  following  In  re 
Bocella's  Estate  (32  I.  L.  T.  E.  8),  and  In  re 
Carroll's  Estate  ([1901]  1  I.  R.  78),  the  benefit  of 
the  proviso  for  reduction  of  interest  was  not 
■entirely  lost  by  the  first  default  of  payment 
-within  twenty-one  days  ;  and  that  on  the  vouch- 
ing of  the  mortgagee's  claim,the  mortgagor  was 
entitled  to  set  ofi  the  sums  so  overpaid  within  the 
previous  six  years,  but  that  the  right  to  set  off 
the  sums  overpaid  prior  to  that  was  barred  by  the 
■Statute  of  Limitations.  In  re  Jones's  Estate 
Wylie,  J.,  [1914]  1 1.  R.  188;  48  I.  L.  T.  R.  201 

26.  Interest — Penalty  —  Proviso  —  Con- 
struction— Default.']  A  mortgage  deed  reserved 
interest  af  6  per  cent.,  coupled  ■with  a  proviso 
that  if  at  the  specified  time,  or  within  30  days 
next  after,  there  should  be  continuously  paid 
interest  at  the  rate  of  5  per  cent.,  the  mortgagees 
would  accept  interest  at  the  rate  of  5  per  cent, 
per  annum,  so  long  as  interest  at  that  rate  con- 
tinued to  be  paid  ■within  30  days  aforesaid. 
On  one  occasion  default  was  made  : — Held,  that 
the  words  were  not  sufiGloiently  strong  to  deprive 
the  covenantor  of  the  benefit  of  the  reduced  rate 
of  interest  for  all  future  time,  but  only  for  the 
particular  period  at  which  default  was  made. 
In  re  Bocella's  Estate       Ross,  J.,  32  I.  L.  T.  R.  8 

27.  Interest — Provision  for  reduction  of, 

on  punctual  payment  on  gale  days  in  "  every  " 
year — Default  in  punctual  payment — Over-pay- 
ment of  interest  treated  as  payment  of  capital.] 
A  proviso  or  reduction  of  interest  on  a  mortgag  e 
debt,  on  payment  upon  the  gale  days  therein 
named  "  in  every  year,"  or  within  sixty  days 
then  ensuing,  and  that  the  mortgagor  should 
not  be  entitled  to  the  benefit  thereof  while  any 
interest  pre^viously  accrued  due  should  remain 
unpaid,  only  deprives  the  mortgagor  of  the 
benefit  of  reduction  in  each  gale  where  the 
interest  is  not  paid  punctually.  Over-payments 
of  interest  are  to  be  treated  as  payments  of 
principal  pro  tanto.  In  re  Carroll's  Estate ;  W. 
and  T.  Amherst,  Petitioners 

Ross,  J.,  [1901]  1  I.  R.  78 

28.  Interest — Bate  of — Judgment — Cove- 
nant— Merger.]  A  mortgage  deed  contained  a 
covenant  by  the  mortgagors  for  payment  of  the 
principal  sum  on  a  day  named,  with  interest  in 
the  meantime  at  £5  per  cent,  per  annum,  and 
also,  if  the  principal  sum  should  not  be  then 
paid,  that  so  long  as  the  same,  or  any  part 
thereof,  should  remain  unpaid,  the  mortgagors 
would  pay  interest  half-yearly  at  the  same  rate 
for  the  said  principal  sum,  or  so  much  thereof 
as  should  from  time  to  time  thereafter  remain 
unpaid.  The  mortgagors  having  made  default 
the  mortgagees  recovered  judgment  against 
them  for  principal  and  interest  in  the  coven- 
ant : — Held,  by  the  Co-urt  of  Appeal  (affirming 
the  decision  of  the  Master  of  the  Kolls),  that 
the  covenant  merged  in  the  judgment,  and  that 
the  mortgagees  were,  therefore,  entitled  only 
to  £4  per  cent,  interest  on  the  judgment  debt, 
and  not  to  £5  per  cent,  interest  on  the  principal 
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sum  under  the  covenant.  Popple  v.  Sylvester 
(22  Ch.  D.  98),  Ex  parte  Fewings  (25  Ch.  D.  338), 
and  Lotory  v.  Williams  ([1895]  1  I.  R.  274), 
discussed  and  applied.  Quaere,  whether,  when  a 
judgment  is  obtained  for  an  amount  of  principal 
and  arrears  of  interest,  upon  which  interest  at 
4  per  cent,  would  be  more  than  the  amount  of 
the  interest  on  the  original  principal  debt  at 
the  contract  rate,  any  excess  can  be  recovered 
out  of  the  security.  The  House  of  Lords  (the 
Earl  of  Halsbury,  L.C.,  and  Lords  Shand, 
Davey  and  Brampton)  affirmed  the  decision 
of  the.Court  of  Appeal  in  Ireland  on  the  question 
of  priority,  without  prejudice  to  the  rights 
of  the  Limerick  Corporation,  who  had  not 
intervened  in  the  proceedings  in  the  Irish 
Courts;  and  reversed  the  decision  below  as 
to  the  rate  of  interest,  holding  that  the  merger 
effected  by  the  judgment  obtained  in  the 
Common  Law  Division  only  affected  pro- 
ceedings taken  under  that  judgment,  and  did 
not  prevent  the  mortgagees  from  independently 
having  recourse  to  their  security  for  the  payment 
of  principal  and  interest  at  the  rate  specified  in 
the  mortgage.  Usbome  v.  Limerick  Market 
Trustees  {No.  2) 

M.  R.,  App.,  [1900]  1  I.  R.  85,  103 
Sub  nom.   Economic  Life  Assurance  Society 

V.  Ushorne  and  others 
H.  L.,  [1901]  1  I.   R.  530  ;  36  L  L.  T.  R.  3 

29.  Land  Judges'  Court — Absolute  order 

for  sale — Lis  pendens — Sale  by  incumbrancer  after 
order  for  sale — Suspension  of  mortgagee's  right  of 
sale.]  The  absolute  order  for  sale  in  the  Land 
Judges'  Court,  so  long  as  it  is  in  full  force  and 
not  stayed,  operates  to  suspend  all  other  powers 
of  sale.  Therefore,  where  a  second  incumbrancer 
in  exercise  of  his  statutory  or  express  power  of 
sale,  after  the  date  of  the  absolute  order,  which 
had  been  registered  as  lis  pendens,  sold  the  lands 
freed  and  discharged  from  the  owner's  equity  of 
redemption,  the  Court,  at  the  instance  of  puisne 
incumbrancers,  who  would  be  shut  out  by  the 
sale,  decUned  to  recognise  the  sale,  and  refused  an 
application  to  insert  the  purchaser's  name  as 
owner.  In  re  Beauclerh's  Estate ;  Scottish 
Widows'  Fund  Life  Assurance  Society,  Petitioners 
Ross,  J.,  [1907]  1  L  R.  76 

30. Merger — Priorities — Intention  of  the 

parties.]  An  estate  was  subject  to  two  charges 
of  £5,000.  created  respectively  in  the  years  1810 
and  1815,  by  a  former  o^wner.  In  1870,  C.  S.  P., 
the  then  o'wner  in  fee,  subject  to  the  said 
charges,  created  a  rentcharge  of  £100  a  year  in 
favour  of  his  sister,  C.  D.,  for  valuable  con- 
sideration. In  1883,  C.  S.  P.  took  a  transfer  of 
the  two  charges  to  a  trustee  for  himself.  In 
1893,  C.  S.  P.  gave  a  valid  equitable  mortgage  on 
the  said  charges  to  a  bank.  0.  S.  P.  died  shortly 
after  the  date  of  the  said  equitable  mortgage  : — 
Held — (1)  that  the  two  charges  of  £5,000  had  not 
merged,  an  intention  on  the  part  of  the  owner  to 
keep  them  alive  being  inferred  from  the  transfer 
to  the  trustee  for  the  owner,  and  also  from  the 
fact  that  it  was  for  the  benefit  of  the  o^wner  to 
keep  them  alive.    (2)  That  the  rule  laid  down  in 
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Otter  V.  Lord  Vaux  (2  K.  &  J.  650,  6  De  G., 
M.  &  G.  638)  did  not  apply  in  the  oiroumstanoea 
of  the  case,  the  old  charges  not  having  been 
created  by  C.  8.  P.     J.  H.  ParnelVs  Estate 

Ross,  J.,  1  N.  I.  J.  R.  168 

31.  Merger — Tenant- for-Ufe — Merger  of 

charge  voluntarily  acquired — Intention — Disposi- 
tion fraudulent  against  creditors — 10  Car.  1,  Sess. 
2,  c.  3.]    A  mortgage  affecting  the  fee  of  settled 
lands  having  been  bequeathed  to  the  tenant-for- 
Ufe,   he,   while  in  solvent  circumstances,   evi- 
denced an  intention  to   merge  the   mortgage 
debt  in  the  inheritance.     There  was  no  evidence 
of  any  contrary  intention  during  the  remainder 
of  his  life.     At  his  death  he  was  insolvent : — 
Held,  that  a  merger  of  the  charge  took  place  as 
of  the  earliest  date  to  which,  upon  the  evidence, 
the  intention  to  merge  was  referable.    Semble, 
merger  of  a  charge  by  expression  of  intention  is  a 
disposition  of  property  within  the  10  Car.  1,  Sess. 
2,  c.  3  (Ireland),  and  would  be  void  and  inopera- 
tive, if  fraudulent,  as  against  creditors.    Quaere, 
can  a  disposition  of  property  be  impeached  as 
fraudulent  under  the  statute  as  suit  of  the 
personal  representative  of  the  person  by  whom 
such  disposition  was  made,  even  when  acting 
under  a  judgment  of  the  Chancery  Division  in 
an  administration  action,  directing  the  asset  so 
disposed  of  to  be  realised  for  the  benefit  of  the 
■creditors  !     Qucere,  is  an  unequivocal  expression 
of  intention  by  the  tenant-for-life  to  merge  a 
charge  in  the  fee  revocable  ?     In  re  Godley's 
Estate;    Qodley  {Executrix  of).  Petitioner 

Madden,  J .,  [1896]  1  I.  R.  45 

32. Mortgagor's  suit  —  Non-payment — 

Mortgagee's  remedies.]    Kelly  v.  Hurley 

[See  No.  42.]  40  I.  L.  T.  R.    117 

33. Notice  by  mortgagee  to  tenants — 

Garnishee  — •  Practice  —  Judgment  — ■  Mortgage  of 
equity  of  redemption — Judicature  Act,  1877,  s.  28, 
(5).]  A.,  who  was  the  owner  of  lands,  mort- 
gaged them  by  deed,  first  to  B.,  and  secondly 
to  C,  whose  mortgage  deed  recited  S.'«  security, 
but,  subject  to  B.'s  rights,  empowered  C.  to 
enter  into  receipt  of  the  rents  and  profits.  B., 
not  having  interfered,  0.  served  notice  on  the 
tenants  to  pay  him ; — Held,  that  a  judgment 
against  A.,  obtained  after  this  notice,  could  not 
be  enforced  by  a  garnishee  order  against  rents 
due  by  the  tenants.     Campion  v.  Palmer 

Q.  B.,  App.,  [1896]  2  I.  R.  445,  453 

34. Originating  summons  in  Chancery 

Division — Order  lor  personal  payment — Subse- 
■quent  action  in  King's  Bench  on  covenant  for  pay- 
ment— Staying  ac'ion — Order  LV.,  rr.  7,  11.] 
Upon  an  originating  summons  issued  by  a 
mortgagee  under  Order  LV.,  r.  7,  there  is  no 
j  urisdiction  to  make  a  personal  order  for  payment 
of  the  mortgage  debt,  and  therefore  if  the  mort- 
gagee, pending  such  proceedings,  brings  an 
action  in  the  King's  Bench  Division  on  the 
covenant  for  payment  in  the  mortgage  deed,  such 
action  will  not  be  stayed.  Williams  v.  Hunt, 
i;i905]  1  K.  B.,512)  distinguished.  Bradshaw  v. 
M'Mullan  K.  B.,  [1915]  2  I.  R.  187 ; 

49I.L.T.  R.156 
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35. Personal  covenant — Mortgagee' srigM 

to  sue  on — Petition  for  sale  by  another  mortgagee 
pending — Landed  Estates  Court  Act,  1858  (21  tfe 
22  Vict.,  c.  72),  e.  69.]  A  mortgagee's  right  of 
action  against  his  mortgagor  upon  the  personal 
covenant  of  the  latter  for  payment  of  the  mort- 
gage debt  is  not  suspended  while  a  petition  for 
the  sale  of  the  mortgaged  lands  brought  by 
another  mortgagee  is  pending  in  the  Land 
Judges'  Court.     Sinton  v.  Dooley 

K.  B.,  App.,  [1910]  2  I.  R.  162,  165 

36. Possession — Order   for — Originating 

summons.     Doran  v,  Hannin 

40  I.  L.  T.  R.  186 
See  Practice — Mortgage. 

37. Power  by  will  to  executors— .ft'^oi 

exercised — Exercise  of  power  by  widow  of  testator.] 
A  testator,  who  died  in  1868,  gave  power  by 
his  will  to  his  two  executors  to  mortgage  certain 
licensed  premises  for  the  purpose  of  making 
provision  for  the  testator's  wife  and  daughters. 
Both  executors  died  without  proving  the  will 
or  executing  any  mortgage.  The  widow,  on 
whom  wide  powers  of  management  were  con- 
ferred by  the  will,  by  deed  poll  in  1902,  charged 
the  premises  with  a  sum  of  £400  in  favour  of 
their  daughter,  and  in  the  following  year 
obtained  administration  with  the  will  of  her 
husband  annexed : — Held,  that  the  widow  in 
1902  had  power  to  make  the  charge.  Boche  v. 
Boche  O'Brien,  C.J.,  3  N.  I.  J.  R.  353 

38. Principal  and  interest — Land  Judges' 

Court — Petition  for  sale — Residue  of  funds  in 
Court  insufficient  to  meet  claims  in  full  of  all 
chargeants  entitled  in  equal  priority — Interest 
paid  by  agreement,  to  some  but  not  to  other 
chargeants — Claim  by  the  latter,  on  allocation, 
to  be  paid  interest  in  full.]  Where  interest  on 
charges  created  by  marriage  settlement  was, 
by  agreement  among  the  parties,  all  of  whom 
were  entitled  in  equal  priority,  paid  to  some 
but  not  to  other  chargeants,  on  the  under- 
standing that  the  latter  were  not  foregoing 
but  merely  postponing  their  claim  to  payment 
in  full ;  on  the  net  residue  of  the  funds  realised 
by  the  sale  of  the  estate  proving  insufficient 
to  pay  off  all  charges  in  full  both  as  to  principal 
and  interest : — Held,  that  the  chargeants  who 
had  agreed  to  postpone  their  claim  were  not 
entitled  to  be  paid  interest  in  priority,  but  that 
the  net  residue  of  the  funds  in  Court  should  be 
distributed  among  all  the  chargeants  in  pro- 
portion to  the  total  amount  due  to  each  respec- 
tively for  principal  and  interest.  In  re  Hunter's 
Estate  Ross,  J.,  37  I.  L.  T.  R.  193 

39. Priority — Allocation    of    money    in 

Land  Judges'  Court.]  Probate  of  a  will  being 
contested,  a  compromise  was  entered  into 
between  the  parties,  in  consequence  of  which 
a  mortgage  was  executed,  by  which  a  sum  of 
£20,000,  with  interest  thereon — policies  of 
insurance  for  a  like  amount  being  efiected — 
was  charged  on  the  life  estate,  the  other  parties 
entitled  to  a  like  sum,  chargeable  on  the  lands, 
agreeing  that  their  charges  should  have  equal 
priority.    The  estate  being  sold  and  the  money 
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lodged  in  Court,  an  allocation  of  the  fund  was 
made,  and  the  schedule  ruled.  One  moiety 
was  paid  to  the  person  having  the  £20,000  charge, 
and  the  other  moiety — in  p^opoItio^s — to  the 
other  parties.  A  further  sum  being  brought 
into  Court,  another  allocation  was  made,  one 
moiety  being  paid  out  to  the  parties  having 
the  charge  on  the  lands,  the  other  moiety  being 
lodged  to  a  separate  credit,  and  the  interest 
only  being  paid  to  the  party  entitled  to  the  other 
moiety : — Held,  that  the  decision  of  Ross,  J., 
was  right,  and  that  the  matter  having  been  fully 
discussed,  he  was  justified  in  following  the  ruling 
made  on  the  schedule  on  the  second  order,  and  in 
refusing  to  follow  the  prior  one.  Se  Nunn's 
Estate  :   Ex  parte  Beyfua 

App.,  31  I.  L.  T.  568 

40. Puisne  incumbrancer — Ejectment  by 

incumbrancer  in  whom  there  is  no  legal  estate — 
Motion  to  vacate  judgment — Practice — Civil  Bill.] 
A  puisne  incumbrancer  cannot  maintain  an 
action  of  ejectment  where  the  legal  estate  is 
outstanding  in  a  prior  incumbrancer,  and  where 
such  prior  incumbrancer  is  not  made  a  party. 
Per  Palles,  C.B.  :  A  Civil  Bill  in  ejectment  on 
the  title  in  such  case  should  be  turned  into 
an  Equity  Civil  Bill.  Brown  v.  Halliasy  (12 
I.  L.  T.  B.  159)  overruled.  Hodgens  v. 
O'Donoghue  Ex.,  28  I.  L.  T.  R.  98 

41. Redemption — Mortgagee's      costs — 

Taxation — Delay  in  lodgment — Costs-drawer's 
delay.']  Where  in  a  mortgagor's  suit  for  redemp- 
tion, the  chief  clerk  on  the  taking  of  the  account, 
directed  that  the  mortgagee's  costs  should  be 
lodged  for  taxation  within  four  weeks,  and  they 
were  not  so  lodged,  and  upon  summons  on  behalf 
of  the  plaintiff  that  the  accounts  should  be  passed 
regardless  of  the  said  costs,  in  explanation  of  the 
delay,  the  mortgagee's  solicitor  relied  on  the  fact 
that  it  was  caused  by  the  pressure  of  business  of 
the  costs-drawer : — Hdd,  that  the  costs-drawer 
must  be  regarded  as  a  solicitor's  clerk  and  his 
delay  that  of  the  solicitor,  and  that  the  solicitor 
should  personally  pay  the  costs  of  the  summons, 
and  that  in  default  of  his  lodging  the  costs  for 
taxation  within  a  fortnight,  the  mortgagee's 
costs  in  the  suit  would  be  disallowed  altogether. 
Oreene  v.  Murphy  M.  R.,  1 1.  N.  J.  R.  95 

42. Redemption — Non-payment — Mort- 
gagee's remedies — New  proceeding.]  When  a 
mortagor  brings  proceedings  for  redemption  of 
the  mortgage,  but  fails  to  pay  the  amount  found 
to  be  due  by  him  within  the  time  limited  by  the 
decree,  the  mortgagee's  remedy,  in  order  to 
realise  the  mortgage  debt  by  sale  of  the  premises, 
is  to  institute  a  new  action  or  originating 
summons,  in  which,  however,  "he  may,  in  a 
proper  case,  obtain  an  order  adopting  the 
accounts  taken  in  the  former  action,  and  direct- 
ing an  immediate  sale  of  the  premises  without 
giving  the  mortgagor  further  time  to  reedeem. 
Kelly  V.  Hurley         M.  R.,  40  I.  L.  T.  R.  117 

43. Redemption  suit — Costs.]     Where   a 

plaintiff  in  a  suit  for  redemption  and  an  account 
against  the  executors  of  an  agent  who  became 
assignee  of   a  mortgage   obtains  a   decree   to 
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account  in  chamber  against  the  defendants,  and 
the  net  result  of  the  inquiry  is  a  balance  against 
the  plaintiff,  the  latter  must,  as  a  general  rule, 
pay  all  the  costs  of  the  chamber  proceedings-, 
though  he  may  be  entitled  to  part,  or  even  the 
whole,  of  the  costs  up  to  decree.  M'Elhinneif 
y.  Ingram  App.,  5  N.  I.  J.  R.  167 

44. Sale  in   Court — Purchase  by  solicitor 

who  had  carriage.]  Where  X.,  a  solicitor,  acting 
for  the  mortgagee,  had  obtained  an  order  for 
the  sale  of  the  mortgaged  lands  out  of  Court,  and 
had  then  resigned  carriage  of  the  sale  to  Y.,. 
another  solicitor,  and  had  subsequently  attended 
at  the  auction  and  purchased  the  lands  : — Held, 
that  the  sale  should  be  set  aside.  Kadigan  v. 
Mansfield  V.-C,  2  N.  I.  J.  R.  6a 

45.  Settled  land — Instalment  mortgage — 

Tenants -for-Ufe — Payment  of  instalments — Sale — 
Deficiency  of  proceeds — Bateable  repayment.]    A 
testator  devised  certain  lands,  subject  to  an 
instalment    mortgage,    to    his    wife    for    life, 
remainder  to  his  children  for  life,  remainder 
over.     After  the   testator's   death   his   widow- 
paid  several  instalments  on  foot  of  the  mort- 
gage.   She  died  intestate,  and  further  instal- 
ments were  then  paid  by  the  other  tenants-for- 
life.     The  lands  were  sold  under  the  Settled 
Land  Act,  and  the  balance  of  the  mortgage 
paid  off  out  of  the  proceeds  ;   and  by  an  order 
of  the  Court  the  tenants-for-life  were  declared 
entitled  to  be  recouped  the  sums,  expended  by 
them  on  foot  of  the  mortgage,  out  of  the  remain- 
ing surplus  of  the  purchase -money.     The  fund, 
proving  insufficient  to  repay  the  tenants-for- 
life   in   full : — Held,   that   the  several  tenants- 
for-life  were  entitled  to  be  recouped  rateably,. 
the  first  tenant-for-life    having  no  right  to  be 
repaid  the  sums  expended  by  her  on  foot  of 
the  mortgage  in  priority  to  the  other  tenants- 
for-life.     In  re  Nepean's  Settled  Estate 

V.-C,  [1900]  1  I.  R.  298 

46. Solicitor's  lien   on   spirit   grocer's 

certificate — Recovery  of  possession  of  licensH 
premises.]  Where  a  defendant  is  bound  under 
an  agreement  to  endorse  and  hand  up  the  beer 
dealer's  and  spirit  grocer's  licences  attaching  to 
his  premises  upon  the  determination  of  his 
tenancy,  he  will  be  compelled  to  hand  up  the 
certificates  obtained  from  the  magistrates  for 
the  purpose  of  obtaining  such  licence  as  afore- 
said where  he  has  not  proceeded  upon  such 
certificates  to  obtain  the  actual  licences,  and 
under  such  an  agreement  a  mortgagee's  title 
to  such  certificates  takes  priority  to  a  lien  of 
the  mortgagor's  solicitor  thereon.  Finegan  v. 
M'Garrell  K.  B.,  43  I.  L.  T.  R.  184 

47.  Statute  of  Limitations — Covenant  not 

to  call  in  moneys  lent  for  twenty  years — Special 
contract.]  A  mortgage  in  the  statutory  form, 
dated  November  17,  1887,  contained  a  covenant 
that  the  principal  was  not  to  be  called  in  for  a 
period  of  twenty  years,  and  during  that  time 
there  had  never  been  any  payment  of  interest. 
The  Court  refused  to  import  into  the  deed  a. 
clause  that  this  covenant  was  subject  to  an 
implied  condition  that  the  interest  should  be- 
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paid  regularly,  and  held  that  the  right  to  fore- 
closure was  not  diTisible,  and  that  the  special 
contract  not  to  call  in  the  money  for  that  period 
prevented  the  claim  from  being  barred  by  the 
Statute  of  Limitations.    Hamill  v.  Mathews 

App.,  44  I.  L.  T.  R.  25 
.  48. Statute  o!  Limitations — Welsh  mort- 
gage— Inclusion  in  mortgage  deed  of  power  of  sale 
—Beal  Property  Limitation  Act,  1874  (37  <fc  38 
Vict.,  c.  57),  s.  7.]  In  the  year  1890,  A.,  by  deed 
conveyed  certain  lands  to  B.  and  C ,  as  tenants  in 
common  in  fee-simple,  to  secure  a  sum  of  £300, 
therein  recited  to  be  due,  with  a  proviso  for  re- 
demption on  payment  of  the  principal  money,  the 
deed  being  silent  as  to  interest.  There  was  a  pro. 
vision  that  the  powers  and  remedies  conferred  on 
mortgagees  by  the  Conveyancing  and  Law  of 
Property  Act,  1881,  were  thereby  given  to  B. 
On  the  execution  of  the  deed,  JS.  and  G.  went  into 
possession,  and  had  since  remained  in  possession 
without  accounting  to  A.  for  the  rents  and  profits, 
or  having  given  any  acknowledgment  in  writing 
of  his  title: — Held,  that  the  express  inclusion  in 
the  deed  of  a  power  of  sale  showed  that  it  was  not 
intended  to  operate  as  a  Welsh  mortgage,  and 
that  A.'s  right  to  redeem  was  barred  by  the 
Statute  of  Limitations.     In  re  Cronin 

Madden,  J.,  [1914]  1  I.  R.  23 
49. Tenant-fOT-life  — ■  Recoupment  —  In- 
stalments— Purchase-money  of  perpetuity  rents 
secured  by  mortgage  of  the  rents  and  repayable  by 
instalment  annuities — Land  Law  (Ireland)  Act, 
1896  (59  &  60  Vict.,  c.  47),  s  26.]  By  grants 
under  the  Irish  Church  Temporalities  Acts 
certain  lands  were  conveyed  to  E.,  subject  to 
perpetuity  rents.  In  1873  the  said  rents  were 
purchased  byiJ.  Portionotthepurohase-money 
was  secured  by  mortgage,  whereby  the  said  rents 
were  conveyed  to  the  Church  Commissioners, 
subject  to  the  proviso  that  if  E.  should  pay  to 
the  Commissioners  the  principal  sum  thereby 
secured,  with  interest,  by  sixty-four  half-yearly 
instalments,  the  Commissioners  would  re-convey 
the  said  rents  as  R.  should  direct ;  and  the  said 
mortgage  contained  a  covenant  by  B.  for  pay- 
ment of  said  principal  sum  by  the  instalments 
aforesaid,  and  empowered  the  Commissioners,  in 
default  of  payment,  to  sell  said  rents.  Under  the 
willof  B.,  made  priorto  1873,  H.  became  entitled 
to  said  rents  for  his  life,  with  power  of  disposal 
of  same  by  deed,  and,  on  his  death,  /.  became 
entitled  thereto  for  his  life  under  deed  of  appoint- 
ment made  pursuant  to  said  power.  Portion  of 
the  lands  out  of  which  said  rents  were  payable 
having  been  sold  under  the  Land  Purchase  Acts, 
the  executors  of  H.  and  /.,  respectively,  claimed 
to  be  recouped  out  of  the  redemption  price  of  the 
apportioned  parts  of  said  rents  redeemed  in  the 
matter,  so  much  of  the  annual  instalments  paid 
by  H.  and  J.,  respectively,  as  represented 
capital : — Held,  that  inasmuch  as  the  principal 
sum  secured  by  said  mortgage  was,  prior  to  the 
execution  thereof,  a  debt  of  R.,  and,  notwith- 
standing  the  special  arrangement  as  to  the  mode 
of  repayment,  remained  by  the  terms  of  said 
mortgage,  both  in  case  of  default  and  by  the 
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covenant  for  repayment,  a  debt  payable  out  of 
the  entire  fee,  the  executors  of  H.  and  J.,  re- 
spectively, were  entitled  to  be  so  recouped.  In, 
reNepean's  Settled  Estate  ([1900]  1  I.  R.  298) 
and  In  re  Moffett  (39  Oh.  D.  534)  followed  and 
applied.  In  re  the  Duke  of  Leinster's  Settled 
Estate  (23  L.  R.  I.  152)  and  In  re  Gunning 
Moore's  Estate  (40  I.  L.  T.  R.  224)  distinguished. 
Semble,  the  relative  rights  of  tenant-for-life  and 
remainderman  are  outside  the  scope  and  purpose 
of  section  26  of  the  Land  Law  (Ireland)  Act,  1896 
(59  &  60  Vict.,  u.  47).  In  re  Gore  Booth's  Estate 
Wylie,  J.,  [1910]  1  L  R.  139 

50. '  Tenant-for-life  and  remainderman— 

Demise  for  term  of  years  aad  grant  in  fee — Clause 
preserving  powers  of  tenant-for-life — Construction 
of  deed — Power,  whether  released.l  A  settlement 
executed  on  the  settlor's  first  marriage,  under 
which  he  was  tenant-for-life,  with  remainder 
to  his  eldest  son  in  fee,  gave  power  to  the  settlor 
to  create  a  jointure  for  any  after-taken  wife. 
He  joined  with  his  eldest  son  in  mortgaging 
the  settled  lands  for  an  advance  to  the  son. 
The  mortgage  deed  contained  two  separate 
witnessing  parts — first,  a  demise  for  500  years 
to  a  trustee  for  the  lender ;  secondly,  a  grant 
of  the  lands  in  fee  to  the  lender.  The  second 
testatum  was  followed  by  a  clause  reserving 
to  the  father  "  all  the  respective  powers  re- 
served to  him  by  the  settlement,"  and  it  was 
provided  that  neither  principal  nor  interest 
should  be  called  in  during  his  lifetime,  and  that 
neither  his  real  nor  personal  estate  should  be 
held  answerable  for  the  moneys  secured.  The 
settlor  afterwards  married  a  second  time,  and 
exercised  the  jointuring  power  : — Held,  after 
the  settlor  s  death,  that  the  jointure  so  created 
in  favour  of  the  second  wife  took  priority  over 
the  mortgage.     In  re  Evans'  Estate  ;   Ferguson,. 

Ross,  J.,  App.,  [1897]  1  I.  R.  410,  414 
51. Tiansfer^Equities  as  between  mort- 
gagor and  transferee — Transfereeforvaluewithout 
notice — Negligence  of  mortgagor — Fraud  of  mort- 
gagee— Two  innocent  parties — Which  must  suffer 
from  fraud  of  third  party  ? — Estoppel.]  A.,  a, 
solicitor,  in  the  year  1897,  mortgaged  certain  pro- 
perty  to  P.,  to  secure  a  sum  of  £600.  In  the  year 
1905  P.  advanced  a  further  sum  of  £317  to  A., 
and  a  new  mortgage  was  executed,  for  the  sum 
of  £917,  of  the  lands  subject  to  the  mortgage  of 
1897  and  additional  lands.  This  mortgage  con- 
tained no  reference  to  the  mortgage  of  1897,  nor 
was  the  deed  effecting  that  mortgage  handed 
over  to  A.,it  being  alleged  by  P.  to  have  been  lost. 
In  1907  P.  transferred  the  1905  mortgage  to  him- 
self and  H.,  as  joint  trustees  of  a  trust  fund,  by 
way  of  sub-mortgage  to  secure  a  sum  of  £1,500, 
circumstances  being  such  as  to  constitute  P.  and 
H.  transferees  for  value.  The  principal  sum  of 
£917  was  then  due  on  foot  of  the  mortgage  of 
1905,  and  H.  had  no  notice  of  the  mortgage  of 
1897.  A.  acted  as  P.'s  solicitor  in  connection 
with  the  transfer,  and  approved  of  the  transfer 
deed.  In  1908,  P.  transferred  the  mortgage  of 
1897  to  a  bank,  which  subsequently  realised  the 
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amount.  The  sub-mortgage  of  1907  was  after- 
wards transferred  to  H.  and  M.,  as  the  then 
trustees  of  the  trust  fund,  and  they  instituted 
the  present  proceedings  for  a  sale  of  the  lands 
comprised  in  the  mortgage  of  1905,  alleging  that 
the  sum  of  £917  was  due  on  foot  of  such  mortgage 
A.  claimed  to  be  entitled  to  credit  in  respect  of 
the  moneys  realised  on  foot  of  the  mortgage  of 
1897.  Held,  that  in  consequence  of  A.  having 
left  the  mortgage  of  1897  outstanding  in  the 
hands  of  P.,  it  was  not  open  to  A.  to  say  that  the 
whole  amount  secured  by  the  mortgage  of  1905 
was  not  due.     In  re  Ambrose's  Estate 

Ross,  J.,  App.,  [1913]  1  I.  R.  506  ; 
[1914]  1  I.  R.  123 
52.  Transfer  with  concurrence  of  mort- 
gagor— Arrears  of  interest  paid  by  transferee 
treated  as  principal  bearing  interest.']  Transferee 
of  a  mortgage,  the  mortgagor  joining  in  the 
transfer : — Held,  entitled  to  treat  as  principal 
bearing  interest  arrears  of  interest  on  the 
original  debt  due  at  the  date  of  the  transfer, 
and  paid  by  him  to  the  mortgagee.  Agnew  v. 
King  V.  C,  [1902]  1  I.  R.  471 

53. Unconscionable  bargain — Beversion- 

ary  interest  —  Estate  falling  into  possession — 
Purchase  of  equity  of  redemption  by  mortgagee — 
Confirmation  of  prior  dealings  —  English  bank- 
ruptcy —  Title  of  trustee  —  Redemption  suit — 
Offer  to  redeem — Amendment — Costs.]  A.,  who 
was  a  young  man  of  improvident  habits,  and 
entitled  in  reversion,  expectant  on  the  death 
of  his  father,  to  an  estate  for  life  in  certain 
lands,  and  in  a  mortgage  for  £3,000  and  a  sum 
of  £200  railway  stock,  applied  to  the  defendant, 
who  was  a  professional  money-lender  at  high 
rates  of  interest,  for  an  advance  of  £140  on  the 
security  of  his  reversionary  property,  and  by 
deed,  dated  the  <8th  June,  1889,  mortgaged  it 
to  the  defendant  to  secure  £140  principal  and 
£5  stated  to  be  agreed  upon  as  the  costs  of 
making  searches  and  preparing,  stamping,  and 
registering  the  deed,  with  interest  at  £60  per 
cent.  He  also  gave  a  promissory  note  at  six 
months  for  £140  2s.  The  mortgage  was  framed 
to  secure  further  advances,  including  interest, 
with  monthly  rests,  commission,  and  other 
charges,  and  included  apower  of  sale  exeroiseable 
without  notice.  On  the  occasion  of  this  trans- 
action the  defendant  advised  A.  to  have  an 
independent  solicitor  to  act  for  him,  but  A. 
declined  to  do  so,  and  signed  a  document  to 
that  effect.  A.  having  been  subsequently 
informed  by  the  defendant  that  the  mortgage 
had  been  stamped  to  cover  an  advance  of  £400, 
borrowed  a  further  sum  of  £260  from  the  defen- 
dant, and  gave  a  promissory  note  for  the  amount, 
payable  in  three  years.  A  policy  of  insurance 
for  £800  was  effected  on  A.'s  life,  and  was 
assigned  to  the  defendant.  In  October,  1889, 
A.  borrowed  a  further  sum  of  £140,  and  on  the 
17th  October,  1889,  he  executed  to  the  defen- 
dant a  further  mortgage  of  his  said  reversionary 
property  to  secure  the  repayment  of  this 
amount  at  £60  per  cent,  interest,  with  a  proviso 
that  the  amount  should  not  be  paid  off  for 
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three  years  without  the  defendant's  consent. 
Another  policy  of  insurance  was  effected  on  his 
life  for  £400,  and  assigned  to  the  defendant. 
The  premiums  on  the  policy  were  charged  on 
the  mortgaged  property.  On  the  17th  July, 
1890,  a  writ  was  issued  by  A.  in  the  Chancery 
Division  to  set  aside  the  two  deeds  of  mortgage. 
and  the  promissory  notes  upon  payment  of 
the  principal  amount  advanced  and  £5  per  cent, 
interest.  A  statement  of  claim  was  delivered 
on  the  5th  March,  1891,  but  no  further  steps 
were  taken  in  this  action.  In  January,  1891, 
A.'s  father  died,  and  A.,  who  had  bo;Towed  a 
large  sum  of  money,  after  the  defendant's 
advances,  from  London  moneylenders,  and 
was  desirous  of  leaving  the  country,  had  an 
interview  with  the  defendant  with  a  view  of 
disposing  of  his  equity  of  redemption  in  the 
mortgaged  property.  The  defendanjb  agreed 
to  give  him  £250  as  an  advance  on  the  mort- 
gages and  £120  as  the  consideration  for  the 
purchase.  On  the  31st  March,  1891,  A.  signed 
an  agreement,  whereby,  in  consideration  of  an 
advance  of  £250,  repayable  on  the  13th  July, 
1892,  he  confirmed  the  deeds  of  mortgage  of 
the  18th  June  and  17th  October,  1889,  and 
undertook  to  change  his  solicitor,  to  discontinue 
the  Chancery  action,  and  to  appoint  the  defen- 
dant mortgagee  in  possession.  On  the  3rd 
April,  1891,  A.  executed  a  deed  conveying  the 
equity  of  redemption  to  the  defendant  in  con- 
sideration of  £120.  A.  then  appointed  a  new 
solicitor  in  the  Chancery  action,  who,  by  his 
instructions,  entered  a  rule  to  change,  and  dis- 
continued the  action.  A.  received  the  money 
from  the  defendant,  and  went  abroad.  He  was 
adjudicated  bankrupt  by  his  English  creditors 
on  the  19th  April,  1892,  and  the  plaintiff  was 
appointfed  trustee.  The  defendant  having  pre- 
sented a  petition  for  sale  of  the  lands  in  the 
Land  Judges'  Court  on  foot  of  another  incum- 
brance, the  plaintiff,  on  the  15th  February,  1893, 
brought  an  action  to  set  aside  the  mortgages  of 
18th  June  and  17th  October,  1889,  the  agree- 
ments of  31st  March,  and  the  conveyance  of  the 
3rd  April,  1891.  The  statement  of  claim,  as 
delivered,  did  not  contain  aiiy  offer  to  redeem. 
At  the  trial  of  the  action,  upon  oral  evidence, 
Monroe,  J.,  arrived  at  the  following  conclusions 
of  fact: — (1)  As  regards  the  mortgages  and 
assignments  of  the  policies — (a)  that  the  several 
transactions  were  entered  into  at  the  instance  of 
A.,  and  not  by  the  inducement  of  the  defendant ; 
(6)  that  A.  understood  the  nature  and  material 
parts  of  the  contracts,  except  the  provision  as  to 
monthly  rests ;  (c)  that  A.  was  not  advised  by 
any  independent  solicitor,  but  that  this  was 
his  own  fault ;  (d)  that  A.  was  not  suffering 
from  any  pecuniary  pressure  beyond  that  he 
was  reckless  and  improvident,  and  ready  to 
accept  money  on  any  terms  to  supply  him  with 
the  means  of  dissipation  ;  (e)  that  the  property 
comprised  in  the  mortgages  of  the  18th  June, 
1889,  and  the  17th  October,  1889,  with  the 
policies  of  insurance,  gave  ample  security  for 
the  money  advanced.     (2)  As  regards  the  sale 
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of  the  equity  of  redemption — that  at  the  time 
of  the  conveyance  of  April,  1891,  A.  had  no 
idea  of  the  charges  on  his  property,  or  what 
the  equity  of  redemption  was  worth,  and  that 
he  was  at  that  time  deplorably  at  a  loss  for 
money.    Upon  these  conditions  of  fact,  Monroe, 
J.,  held: — (l)  That  the  mortgages  of  the  18th 
June  alnd  17th  October,  1889,  were  hard  and 
unconscionable  bargains,  and  should  only  stand 
as  securities  for  the  amounts  advanced,  and 
interetet  at  5  per  cent.    (2)  that  as  regards  the 
transaction  of  April,  1891,  and  the  agreements 
immediately  preceding  it,  A.  and  the  defendant 
were  not  on  an  equal  footing,  and  that  it  there- 
fore lay  on  the  defendant  to   show  that  the 
bargain  was  fair  and  reasonable,  and  that  the 
property  was  not  sold  at  an  undervalue ;  and 
the  Court  being  of  opinion  that  the  purchase- 
money   was   grossly  under  the   value   of  the 
property  sold,  held  that  the  conveyance  of  the 
3rd  April,  1891,  should  also  stand  as  a  security 
only  for  the  amounts  advanced  and  interest  at 
5  per  cent.,  and  that  there  was  no  valid  con- 
firmation of  the  mortgages  of  1889.     (3)  That 
it   was   not   competent  for  the   defendant   to 
question,  in  the  present  action,  the  validity  of 
the  English  bankruptcy  proceedings,  and  the 
consequent  title  of  the  plaintiff  as  trustee  to 
sue,   even  on  the  grounds  of  champerty  and 
maintenance  by  the  creditors  who  obtained  the 
adjudication.     The  decision  of  Monroe,  J.,  on 
these  points  was  affirmed  by  the  Court  of  Appeal. 
[Observations  upon  a  mortgagee  purchasing  the 
equity  of  redemption  from  a  mortgagor  at  an 
undervalue.]   Monroe,  J.,  gave  the  plaintiff  leave 
at  the  hearing  to  amend  the  statement  of  claim 
by  inserting  an  offer  to  redeem,  though  resisted 
by  the  defendant.     Monroe,  J.,  directed  each 
party  to  abide  their  own  costs  of  the  action. 
His  Lordship's  decision  in  this  respect  was  not 
altered  by  the  Court  of  Appeal.     Kevans  v. 
Joyce    Monroe,  J.,  App.,  [1896]  1  I.  R.  442,  473 

54. Welsh   mortgage — Lapse   of  time — 

Notice — Intervening  parties — Statute  of  Limita- 
tions— Rule  against  perpetuities.']  A  Welsh  mort- 
gage was  made  in  1820,  under  which  the  mort- 
gagee entered  into  possession  in  lieu  of  interest. 
There  were  several  devolutions  of  title  of  the 
mortgagee's  interest.  The  plaintiff  in  1903 
purchased  from  one  William  Cockbum,  senior 
(who  was  alleged  to  be  heir-at-law  of  the  mort- 
gagor), and  William  Cookbum,  junior,  the  lands 
and  the  mortgagor's  equity  of  redemption,  and 
the  latter  conveyed  to  the  plaintiff.  This  con- 
veyance was  alleged  to  be  void,  as  being  a 
pretensed  title  within  10  Car.  I.,  ses.  3,  o.  15, 
s.  2  (Ir.).  On  an  Equity  Civil  Bill  by  plaintiff 
to  redeem : — Held,  that  in  view  of  the  lapse  of 
time,  the  uncertainty  of  proof,  and  the  fact  that 
his  title  rested  on  a  pretensed  title,  the  claim 
failed.  Quaere,  would  the  rule  against  per- 
petuities or  the  Statutes  of  Limitations  (3  &  4 
Wm.  IV.,  c.  27,  d.  28,  and  37  &  38  Vict.,  «.  57, 
s.  7)  bar  the  plaintiff's  right  to  redeem  under  the 
above  circumstances?    Johnston  v.  Moore 

App.,  4  N.  I.  J.  R.  218 
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55. Welsh  mortgage  —  Sight  to  redeem 

after  twelve  years — 3  &  i  Wm.  IV.,  c.  27,  s.  28 — 
37  tfe  38  Vict.,  a.  57,  s.  7.]  A.  and  B.,  father  and 
son,  purchased  a  farm,  paying  one-fourth  of  the 
purchase-money  in  cash,  the  balance  to  be 
secured  by  a  mortgage  repayable  in  sixty-four 
half-yearly  instalments.  C.  agreed  to  advance 
a  sum  of  money  to  A.  and  B.,  and  to  pay  half 
the  cash  payment  and  half  the  costs,  and  for 
security  the  conveyance  was  to  be  made  to  C, 
who  was  to  go  into  possession  and  pay  half  the 
instalments  and  taxes  while  in  possession,  the 
other  half  to  be  paid  by  A.  and  B.  In  case  A. 
or  B.  should  desire  to  resume  possession  they 
were  to  be  at  liberty  to  do  so  upon  payment  of 
the  sums  and  costs  advanced  bjr  C,  provided 
they  gave  notice  in  writing  before  the  first  of 
January  in  any  year.  In  1883  the  conveyance 
was  made  to  C,  who  went  into  possession  under 
the  agreement,  and  paid  the  whole  of  the  instal- 
ments and  taxes  till  1903,  when  the  plaintiffs, 
the  successors  in  title  of  A.  and  B.  served  notice 
of  their  intention  to  redeem  : — Held,  that  the 
agreement  was  a  Welsh  mortgage  ;  that  3  &  4 
Wm.  IV.,  c.  27,  s.  28,  and  37  &  38  Vict.,  c.  57, 
s.  7,  did  not  apply  to  a  Welsh  mortgage,  and  that 
the  plaintiffs  were  entitled  to  redeem.  Shields  v. 
Shields  Cooke,  C.C.J.,  38  I.  L.  T.  R.  188 

56. Welsh  mortgage — Statute  of  Limita- 
tions— Proviso  for  redemption — AbseTice  or  pres- 
ence of  a  proviso  for  redemption  not  essential  to 
Welsh  mortgage — 37  <fc  38  Vict,  c.  57,  s.  7.]  A 
mortgagee  in  possession  under  a  Welsh  mortgage 
acquires  no  title  under  the  Statute  of  Limitations 
unless  possession  continues  for  twelve  years 
after  all  interest  and  principal  have  been  paid 
off.  The  absence  or  presence  of  a  proviso  for 
redemption  is  not  an  essential  element  of  a 
Welsh  mortgage.     Fenton  v.  Walsh 

C.  C,  43  I.  L.  T.  R.  54 

MORTGAGE— EQUITABLE  MORTGAGE. 

1. Bankruptcy — Charge  and  discharge — 

Debt  secured  by  equitable  mortgage — Mortgager 
sued  by  mortgagee — Judgment — ExecuUo7i-~Sale 
of  mortgaged  premises  by  sheriff — Subsequent 
bankruptcy  of  mortgagor  —  Service  of  notice  on 
sheriff — Lodgment  of  purchase-money  in  Court — 
Application  for  payment  out  by  mortgagee — Bight 
of  the  assignees.']  A  bankrupt,  before  his  ad- 
judication, was  in  possession  of  certain  houses 
and  premises  subject  to  an  equitable  mortgage. 
The  equitable  mortgagee  sued  for  the  debt 
thereby  secured,  and  having  recovered  judgment 
issued  execution ;  and  the  premises  were  sold 
by  the  sheriff  for  a  sum  less  than  the  amount  of 
the  debts.  The  existence  of  the  equitable  mort- 
gage was  not  referred  to  either  in  the  sheriff's 
auction  bill  or  the  conditions  of  sale.  On  the 
following  day  the  purchaser  lodged  the  proceeds 
of  the  sale  with  the  sheriff.  The  adjudication 
took  place  four  days  afterwards,  and  the  sheriff, 
being  served  with  notice  by  the  assignees, 
lodged  the  money  in  Court.  The  equitable  mort- 
gagee, havipg  filed  a  charge  to  have  it  declared 
that  he  was  entitled,  as  equitable  mortgagee, 
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to  have  the  money  paid  out  to  him  : — Held, 
that  the  equitable  motgagee  was  not  entitled 
to  have  the  money  paid  out  to  him,  which  he 
had  recovered  not  as  mortgagee,  but  in  the 
capacity  of  an  unsecured  creditor ;  and  that 
consequently  the  money  should  be  dealt  with 
under  the  Bankruptcy  (Ireland)  Amendment 
Act,  1872,  H.  54.     In  re  Keane 

Q.  B.  (Bankcy.),  [1899]  2  I.  R.  798 

2. Deposit  of  title  deeds  —  Contract  — 

Injury  to  the  deeds — Negligence — Eight  to  dam- 
ages pending  redemption — Conveyancing  Act, 
1881,  3.  16  (1).]  0.  deposited  the  title-deeds  of 
his  premises  with  the  bank  by  way  of  equitable 
mortgage,  to  secure  advances  made  to  him  from 
time  to  time.  While  so  deposited,  the  deeds 
were  greatly  damaged  by  the  flooding,  on  the 
occasion  of  an  exceptional  rain-fall,  of  the  base- 
ment of  the  bank  premises  in  which  they  were 
stored,  and  by  reason  of  their  injured  condition 
G.  was  obliged  to  abandon  a  contemplated  sale 
of  the  premises.  Without  offering  to  redeem, 
G.  commenced  an  action  for  damages  against  the 
bank  for  negligence  in  the  o^re  and  custody  of 
the  deeds : — Held,  that  until  redemption,  G. 
had  no  right  of  action  for  damages  against  the 
bank.  There  is  no  implied  covenant  on  the  part 
of  a  mortgagee  to  take  reasonable  care  of  the 
title-deeds  during  the  continuance  of  the 
security.  The  nature  of  an  equitable  mort- 
gage by  deposit  of  title-deeds  consieered.  Per 
Barton,  J.,  Brown  v.  Sewell  (11  Ha.  49)  and 
other  cases,  in  which  indemnity  and  compensa- 
tion have  been  decreed  to  mortgagors  for  loss 
of  title-deeds  by  mortgagees,  are  not  founded 
on  the  hypothesis  of  an  implied  covenant  by  the 
mortgagee  to  take  care  of  the  deeds,  but  are 
referable  to  the  ancient  jurisdiction  of  Courts 
of  Equity  to  give  relief  in  cases  of  accident. 
GiUigan  and  Nugent  v.  National  Bank,  Limited 
Q.  B.,  [1901]  2  I.  R.  513  ;  35 1.  L.  T.  R.  67  ; 
1  N.  I.  J.  R.  145 

3. Deposit  of  title  deeds  unaccompanied 

by  writing — Subsequent  registered  conveyance  for 
value — Antecedent  letters  leading  up  to  the  de- 
posit— Priority — Registry  Act,  6  Anne  (Ireland), 
c.  2.]  S.,  who  kept  his  bank  account  in  the 
Londonderry  branch  of  the  Provincial  Bank,  in 
the  beginning  of  1895  was  being  pressed  by  the 
bank  malnager  to  give  some  further  security,  or 
to  reduce  his  overdraft.  At  the  time  S.  was 
negotiating  for  the  purchase  of  the  P.  estate  in 
the  Courity  of  Westmeath.  Several  letters  were 
written  by  -S^.  to  the  bank  manager,  in  some  of 
which  S.  stated  that  as  soon  as  he  got  the  con- 
veyance of  the  P.  estate  he  would  deposit  it 
with  the  bank.  The  sale  of  the  P.  estate  was 
concluded  for  £8,000,  and  it  was  agreed  that  the 
entire  purchase-money  was  to  be  left  outstanding 
on  mortgage.  The  conveyance  to  S.  wa's 
executed  on  the  11th  July,  1895,  and  the 
mortgage  by  S.  to  the  vendor  T.  was  executed 
on  the  same  day.  On  the  13th  July  the  town 
agent  of  the  solicitor  for  S.  deposited  the  con- 
veyance with  the  Provincial  Bank  at  their 
office  in  Dublin.    There  was  not  any  memo- 
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randum  in  writing  at  the  date  of  the  deposit, 
and  the  deed  was  sent  down  to  the  Londonderry 
branch  of  the  bank  from  the  Dublin  office  the 
same  day.  In  July,  1896,  iS.  executed  a  deed  of 
mortgage  of  the  P.  estate  to  F.  and  S.  to  secure 
the  repayment  of  £4,500,  and  on  being  asked 
by  F.  and  S.  for  the  conveyance  to  himself,  8. 
stated  that  it  was  in  the  custody  of  T.,  the  prior 
mortgagee.  The  mortgage  to  F.  and  S.  was 
duly  registered: — Held  (by  FitzGibbon  and 
Holmes,  L. JJ. ;  dissentiente.  Walker,  L.J. ;  re- 
versing the  decision  of  Meredith,  J.),  that  the 
letteBB  from  S.  to  the  bank  did  not  amount  to 
an  agreement  to  create  a  charge,  and  did  not 
require  to  be  registered  in  order  to  preserve  the 
priority  of  the  bank  over  the  mortgage  to  F. 
and  8.  Held  (by  the  House  of  Lords,  reversing 
the  decision  of  the  majority  of  the  Court  of 
Appeal),  that  the  letters  amounted  to  an  agree- 
ment to  create  an  equitable  charge  upon  the 
estate,  and  in  default  of  registration  ranked 
after  the  mortgage  to  the  appellants  (objectors 
in  the  Court  of  the  Land  Commission).  In  re 
Stevenson's  Estate 

Meredith,  J.,  App.,  [1902]  1  I.  R.  23,  35  ; 
36  I.  L.  T.  R.  49  ;  2  N.  I.  J.  R.  49 

Sub  nom.  Fullerton    v.    Provincial    Bank  of 
Ireland.     [See  1909,  A.  C.  309.1 

H.  of  L.,  [1903]  1 1.  R.  483  ;  37 1.  L.  T.  R.  188  ; 
3  N.  I.  J.  R.  309 

4. Deposit  of  title  deeds  and  map — Sale 

by  Court — Mistake — Premises  described  on  map 
not  included  in  title  deeds — Agreement  to  charge 
all  the  interest  of  the  mortgagor  implied.]  The 
owner  of  a  hotel  deposited  with  a  bank,  by  way 
of  equitable  mortgage  without  writing,  the  title- 
deeds  and  a  map  of  the  hotel  premises.  The 
bank  transferred  the  equitable  mortgage  to  8. 
by  deed.  The  premises  comprised  in  the  deeds 
were  sold  by  order  of  the  Court  in  a  suit  brought 
by  S.  to  raise  the  amount  of  the  mortgage.  On 
investigation  of  the  title  it  appeared  that  part 
of  the  premises  delineated  on  the  map  was  not 
comprised  in  the  deeds,  and  that  the  mortgagor 
had  only  a  possessory  title  to  it.  The  Court 
held  that  there  was  an  agreement  by  the  mort- 
gagor, evidenced  by  the  documents,  including 
the  map,  to  charge  all  his  interest  in  the  hotel 
premises,  the  benefit  of  which  passed  to  8.,  and 
the  purchaser,  being  willing  to  take  the  part 
not  comprised  in  the  deeds  without  title,  declared 
that  that  part  was  to  be  deemed  included  in  the 
equitable  mortgage,  and  directed  a  conveyance 
of  the  entire  premises  to  be  made  to  the  pur- 
chaser.    Simmons  v.  Montague 

M.  R.,  [1909]  1  I.  R.  87 

5. Equitable  assignment — Assignment  of 

future  crops — Valuable  consideration — Irrevocable 
appoinment  of  auctioneer  to  let  and  manage  lands 
— Bill  of  sale.']  M.,  who  was  possessed  of  a 
farm  at  B.  in  the  County  of  Kildare,  was  in 
the  habit  of  employing  the  defendants,  who  were 
auctioneers,  to  let  the  grazing  and  manage  the 
land  for  her.  The  defendants  sometimes  paid 
in  advance  the  rents  and  taxes,  and  when  they 
let  the  meadows  or  sold  the  crops  they  received 
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the  money,  and  after  deducting  what  was  due 
they  paid  the  balance  to  M.     M.  had  deposited 
with  the  defendants  the  title-deeds  of  the  farm 
by  way  of  equitable  mortgage.     In  November, 
1900,  M.  applied  to  the  plaintiff  for  advances 
to  pay  off  the  amount  due  to  the  defendants, 
and  also  some  rent  that  was  due,  which  the 
plaintiff  agreed  to  make  upon  the  security  of  the 
agreement  hereinafter  stated,   and  also  upon 
getting  up  the  title-deeds.     On  29th  December 
1900,  M.  signed  an  agreement,  whereby,  in  con- 
sideration of  the  plaintiff  paying  for  M.  £200, 
she  assigned  to  the  plaintiff,  as  security  therefor, 
the  authority  to  let  and  manage  her  farm,  for 
grazing,  meadow,  or  other  purpose,  and  out  of 
the  proceeds  of  said  letting  to  retain  such  sums 
to  liquidate  the  above,  or  any  other  sum  ad- 
vanced to  M.,  or  paid  by  the  plaintiff  on  her 
account ;  and   M.  appointed  the  plaintiff  her 
auctioneer  and  salesman  to  dispose  of  same  at 
Buch  time  and  place  ag  he  thought  best,  and  to 
retain  the  sums  advanced  out  of  the  proceeds, 
together  with  commission  and  expenses,  and 
hand   M.   the   balance ;  this  agreement  to   be 
irrevocable.     The  plaintiff  paid  off  the  defen- 
dants, and  paid  the  rent  due.    The  plaintiff,  in 
January,    1901,    advertised   the    meadows   for 
grazing,   but  owing  to   the  action  of   M.   the 
attempt  to  let  them  proved  abortive,  and  the 
grass  was  allowed  to  spring  into  meadow.     On 
the  5th  July  the  plaintiff  advertised  the  meadows 
for  sale,  but  they  were  not  sold.     M.  subse- 
quently employed  the  defendants  to  auction 
her  meadows,  and  they  were  sold  on  the  16th 
July.     On  the  19th  July  the  plaintiff's  solicitor 
wrote  to  the  defendants,  informing  them  of  the 
agreement  of  the   29th  December,   1900,   and 
cautioning  them  not  to  pay  over  the  proceeds 
of  the  sale  to  M.     Notwithstanding  this,  the 
defendants  paid  over  the  balance  of  the  money 
to    M.,   after   deducting  the   expenses   of   the 
auction  and  commission: — Held  (by  the  Master 
of  the  Rolls),  that  the  agreement  of  the  29th 
December,   1900,   was   an  equitable   mortgage 
of  the  land,  and  that  it  also  confetred  upon  the 
plaintiff  a  specific  interest  in  the  crops  on  the 
farm,  and  in  the  purchase-money  thereof  when 
sold,  and  that  the  plaintiff  was  entitled  to  have 
the  amount  of  his  debt  and  interest  declared 
well  charged  upon  the  farm  and  crops.     Held 
(by  the  Court  of  Appeal),  that  the  defendant, 
having  had  notice  of  the  agreement  of  the  29th 
December,  1900,  before  he  paid  the  balance  of 
the  proceeds  of  the  sale  to  M.,  was  liable  to  the 
plaintiff  for  the  amount  of  the  balance.     Held, 
by  Walker,  L.J.  (agreeing  with  the  Master  of 
the   Rolls),   that  the   agreement  of   the   29th 
December,  1900,  conferred  an  equitable  charge 
in  favour  of  the  plaintiff  on  the  land  and  growing 
crops.     Coonan  v.  O'Connor 

M.B.,[1903]1I.R.449;  STI.L.T.R.llO  ; 
App.,  [1903]  1  I.  R.  465 

6.  Priority — Conflicting  equities — Future 

advances — Service  of  conditional  order  for  sale.'j 
A  trust  fund  was  settled  upon  S.  for  life,  re- 
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mainder  to  his  wife  for  life,  remainder  to  their 
children.  The  trustees  had  power  to  invest  the 
fund  upon  leaseholds  for  an  unexpired  term  of 
100  years.  S.  being  possessed  of  a  plot  of  ground 
held  for  500  years  under  a  lease  which  contained 
a  covenant  to  expend  £2,000  in  building  on  the 
lands,  the  trustees  applied  the  trust  fu,nd  in 
erecting  houses  thereon,  without  obtaiiriing  an 
assignment  of  the  lease  or  possession  of  the  title'- 
deeds.  One  of  the  trustees,  on  being  subse- 
quently advised  that  a  breach  of  trust  had 
been  committed,  commenced  an  action  against 
his  co-trustee  and  S.,  and  obtained  a  judgment 
declaring  that  the  trust  fund  was  a  lien  upon 
the  houses  and  premises.  Prior  to  this  action  S. 
had  deposited  the  lease  of  the  premises  with  a 
bank,  to  secure  his  then  present  and  future  in- 
debtedness. The  Court,  being  of  opinion,  on  the 
evidence,  that  the  bank  had  no  notice  of  the 
breach  of  trust,  and  that  the  trustees,  though 
guilty  of  laches,  were  not  parties  to  the  fraudu- 
lent conduct  of  8.  -.^Held,  that  In  re  Ffrench's 
Estate  (21  L.  R.  I.  283)  was  indistinguishable, 
and  that  the  bank,  notwithstanding  that  they 
had  not  called  for  a  legal  mortgage,  were  en- 
titled  to  priority  over  the  claims  of  S.'s  wife 
and  children  to  the  extent  of  advances  made 
to  S.  on  foot  of  the  equitable  mortgage  be. 
fore  service  of  the  conditional  order  for  sale. 
Shane's  Estate  ;  Carson  and  Sloane,  Petitioners 
Monroe,  J.,  [1895]  1 1.  R.  146 
7.  — —  Priority — Negligence  in  allowing  mort- 
gagor to  obtain  possession  of  title-deed — Notice-— 
Building  lease — Custom  of  estate  to  withhold 
execution  of  lease  till  after  completion  of  buildings."] 
In  1894  the  defendant  D.  made  a  proposal  to 
the  lessors  to  take  certain  lands  on  a  building 
lease.  The  proposal  having  been  accepted  by 
the  lessors,  D.  went  into  possession  of  the  land, 
but  there  was  no  document  accepting  the  pro- 
posal, the  custom  on  the  estate  being  to  execute 
the  leases  only  after  the  buildings  were  erected. 
In  1900  a  mortgage  of  the  premises  was  executed 
by  D.  to  the  plaintiffs  to  secure  a  loan ;  and  the 
mortgage  was  registered  on  the  14th  September, 
1900.  On  the  14th  July,  1902,  the  lessors 
executed  to  D.  a  lease  for  150  years,  from  the 
1st  May,  1894,  and  on  the  7th  May,  1903, 
D.  obtained  possession  of  the  lease  from  the 
lessors'  solicitors.  On  the  6th  May,  1903,  the 
plaintiffs  wrote  to  the  lessors'  agents,  informing 
them  of  their  equitable  mortgage,  and  asking 
that  the  lease,  when  executed,  should  be  sent 
to  them ;  but  they  received  no  answer  to  this 
letter,  and  were  not  informed  of  the  lease  being 
executed  and  handed  to  D.  On  the  20th 
January,  1904,  D.  deposited  the  lease  with  the 
defendants,  the  bank,  to  secure  a  loan,  producing 
to  the  bank  at  the  same  time  a  receipt  for  rent 
as  from  1897.  The  bank  made  no  inquiry,  and 
searched  only  from  January,  1902.  In  1906  the 
bank,  after  they  had  received  express  notice  of 
the  plaintiff's  equitable  mortgage,  took  a  legal 
mortgage  of  the  premises  from  D.  The  premises 
having  been  sold,  and  the  proceeds  being  in- 
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sufficient  to  pay  both  the  plaintiffs  and  the 
bank  in  full : — Held,  by  Ross,  J.,  that  the 
plaintiffs'  neglect  to  get  possession  of  the  lease 
was  not  such  gross  negligence  as  to  deprive 
them  of  their  priority.  Held,  further,  that  the 
bank  were  not  in  any  better  position  by  reason 
of  their  legal  mortgage,  they  having  taken  it 
after  receiving  notice  of  the  prior  equitable 
charge,  and  with  the  knowledge  that  their 
mortgagor  was  a  trustee  for  the  plaintiffs. 
Decision  of  Ross,  J.,  affirmed  by  the  Court  of 
Appeal.  Workingman's  Benefit  Building  Society 
V.  Dixon  and  The  Ulster  Bank,  Limited 

Ross,  J.,  App.,  [1908]  1  I.  R.  582,  587 

8.  Priority — Notice  to  lodge  deeds — Ser- 
vice of — Bank — Security  for  future  advances — 
Petition  for  sale  by  incumbrancer — Appropria- 
tion of  pc^ment.  ]  An  owner  deposited  title-deeds 
with  his  bankers,  by  way  of  equitable  mortgage, 
to  secure  past  and  future  advancers.  A  petition 
for  sale  having  been  presented  by  a  subsequent 
incumbrancer,  notice  to  lodge  deeds  was  served 
by  the  petitioner  on  the  bank  : — Held,  that  the 
petitioneT  was  entitled  to  priority  over  any 
advances  made  after  service  of  the  notice.  In 
re  KeogJCs  Estate  ;  Leonard,  Petitioner 

Monroe,  J.,  [1895]  1  I.  R.  201 

9.  Sale  by  Court — Alteration  of  mortgaged 

premises  before  sate—Practice — Summons — Dis- 
puted question  of  title.]  The  defendant,  the  owner 
of  three  adjoining  plots  of  ground,  A.,  B.,  and 
C,  all  abutting  on  the  public  highway,  mort- 
gaged plots  A.  and  B.  in  1896  to  the  plaintiffs 
by  depositing  the  title-deeds  of  A.  and  B.  with 
the  plaintiffs  by  way  of  equitable  mortgage, 
and  in  1898  mortgaged  plot  C.  to  a  third  party, 
A  carriage-way  and  a  gate  lodge  existed  on  each 
of  the  plots  A.  and  B.  for  the  benefit  of  the 
mansion-house  on  plot  C.  Plots  A.  and  B. 
were  not  fenced  off  from  plot  C.  The  plaintiffs 
having  obtained  an  order  for  sale  of  plots  A. 
and  B.,  subject  to  their  equitable  mortgage, 
applied  for  an  order  allowing  them  to  close  up 
the  carriage-ways  through  plots  A.  and  B.,  and 
to  fence  plots  A.  and  B.  off  from  plot  C.  : — 
Held,  that  the  Court  had  no  power  to  alter  the 
mortgaged  lands  before  sale  in  the  way  asked. 
Held,  also,  that  the  Court  would  not  decide  a 
disputed  question  of  title  on  a  summons. 
Munster  and  Leinster  Bank  v.  Jervis 

V.-C,  36  I.  L.  T.  R.  113 

10.  Vagueness — Demand.]  1.  Agree- 
ment by  A.  with  C,  as  follows  : — "  In  case  I  fail 
to  pay  you  any  promissory  note  or  bill  of  ex- 
change of  mine  when  due,  I  agree  to  execute  to 
you  a  mortgage  on  all  my  houses  and  lands  to 
secure  to  you  the  payment  of  all  sums  of  money 
you  may  advance  me  on  my  promissory  notes  or 
bills  of  exchange,  with  interest,  till  paid,  at  such 
rate  as  may  be  provided  by  such  promissory 
note  or  bill  of  exchange  " — Held,  to  create  a 
valid  equitable  mortgage  on  lands,  the  property 
of  A.  at  the  time  of  the  agreement,  for  the 
amount  of  notes  or  bills  remaining  unpaid  on 
maturity.  2.  Agreement  by  B.  with  C,  as 
follows : — "  In  consideration  of  the  advance 
this  day  made  by  you  to  me,  I  hereby  agree  that 
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in  case  I  fail  to  pay  you  any  promissory  note  or 
bill  of  exchange  of  mine  when  due,  I  shall, 
upon  demand,  execute  to  you  a  mortgage  on  all 
my  houses  and  lands,  to  secure  to  you  the  pay. 
ment  of  all  sums  advanced,  or  to  be  advanced, 
by  you  to  me  on  my  promissory  notes  or  bills  of 
exchange  with  interest,  till  paid,  at  such  rate  as 
may,  in  each  case,  be  provided  by  such  promis- 
sory notes  or  bills  of  exchange  "  : — Held,  to 
create,  without  any  demand,  a  valid  equitable 
mortgage  on  lands,  the  property  of  B.  at  the 
time  of  the  agreement,  for  the  amount  of  notes 
or  bills  unpaid  at  maturity,  the  words  "  on 
demand ' '  having  reference  to  the  execution  of 
a  legal  mortgage.  In  re  Hurley's  Estate  ;  In  re 
Biddulph's  Estate  ;  Provincial  Bank  of  Ireland 
(Limited),  Petitioners 

Monroe,  J.,  [1894]  1  I,  R.  488 

[1916]  1  I.  R.  337,  353 

See  Solicitor — Lien.    18. 

Banker — Registration — 33  Geo.  II.,  c.  14 

(Ireland)         [1901]  1  I.  R.  172,  187  ; 
35  I.  L.  T.  R.  3,  4 
See  Banker — Banker's  Act.    2. 

Debentures — Set-off  by  company  of  claim 

against  registered  holder 

[1901]  1  I.  R.  73 
See  Company — Debentures.    2. 

Deposit  of  title  deeds — Solicitor's  lien 

[1894]  1  I.  R.  511 
See  Solicitor — Lien.    6. 
Proof  in  administration  action — Sale — In- 
sufficiency of  proceeds — Costs 
[1901]  1  I.  R.  470  ;  1  N.  I.  J.  R.  148 
See  Executor — Actions.    13. 

Shares— Bankruptcy      [1900]  2  I.  R.  153 

See  Bankruptcy— Order  and  Disposition.  12. 

•  Shares  in  building  society — Bankruptcy 

30  I.  L.  T.^R.  122 
See  Bankruptcy — Order  and  Disposition.  11. 

MORTGAGE— JUDGMENT  MORTGAGE. 

1.  Affidavit — More  than  one  plaintiff— 

Affidavit  sworn  by  one  plaintiff  only — 13  tfe  14 
Viet.,  c.  29.]  Judgment  was  recovered  in  an 
action  at  law  by  J.  I.  and  B.  J.  I.  against  G. 
K.  The  affidavit  filed  to  register  the  judgment 
as  a  mortgage  was  sworn  by  B.  J.  I.  only,  in 
which  he  stated  that  he  recovered  the  judgment, 
that  the  name  and  title  of  the  action  was  J.  I. 
and  B.  J.  I.,  plaintiffs,  and  G.  K.,  defendant, 
and  that  he  was  one  of  the  plaintiffs,  and  it 
gave  the  place  of  abode  and  trade  of  iJ.  J.  I. 
The  plaintiffs  were  brothers,  who  carried  on  the 
business  of  farmers,  and,  as  was  stated,  at  the 
same  place  at  the  date  of  the  judgment : — Held, 
that  the  affidavit  was  a  sufficient  compliance 
with  the  statute.  In  re  Kane  and  The  Local 
Registration  of  Title  Act  ■ 

App.,  [1901]  1  I.  B.  520  ;  35  I.  L.  T.  R.  138 

2.  Affidavit — Two    judgments    in    one 

action — Judgment  mortgage  created  by  one  affi- 
davit.] Separate  judgments,  marked  in  an 
action  against  two  defendants,  can  be  registered 
as  judgment  mortgages  by  one  affidavit.  Dun- 
ville  &  Co.,  Ltd.,  v.  M'Gourly 

Cir.  Cas.,  FitzGibbon,  L.J.,  37  I.  L.  T.  R.  177 
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3. Affidavit  of  ownership — Statement  of 

—Barony — Barony  divided  into  two  parts  under 
County  Treasurers  (Ireland)  Act,  1823  (4  Geo.  IV., 
e.  33),  s.  17 — Judgment  Mortgage  (Ireland)  Act, 
1850  (13  <fc  14  Vict.,  c.  29),  s.  6.]  An  affidavit 
for  the  purpose  of  registration  of  a  judgment 
under  the  provisions  of  the  Judgment  Mortgage 
Act,  1850  (13  &  14  Vict.,  o.  29),  stated  that  the 
lands  of  the  debtor  were  situated  in  the  barony 
of  Upper  Iveagh,  andCounty Do wn,  The  barony 
of  Upper  Iveagh  had  been  divided  into  two  parts 
by  the  grand  jury  of  the  county  at  the  Spring 
Assizes  of  1824,  in  accordance  with  the  powers 
conferred  on  them  by  section  17  of  the  County 
Treasurers  (Ireland)  Act  of  1823.  These  two 
parts  or  divisions  were  known  as  Upper  Iveagh, 
Upper  Half,  and  Upper  Iveagh,  Lower  Half : 
— Held,  that  tlie  division  of  the  barony  of  Upper 
Iveagh  into  two  parts  did  not  constitute  these 
parts  distinct  baronies,  and  that,  therefore,  the 
lands  of  the  debtor  were  properly  described  in 
the  judgment  creditors'  affidavit  as  situate  in  the 
barony  of  Upper  Iveagh.  Gregg  *  Co.  v.  Boyd 
Barton,  J.,  [1915]  1 1.  R.  276  ;  49 1.  L.  T.  R.  225 

4. Agreement   to    accept    payment    of 

judgment  by  instalments.]  A  judgment  creditor 
does  not,  by  merely  agreeing  to  take  a  sum 
smaller  than  that  for  which  judgment  has  been 
marked,  and  to  accept  payment  of  such  smaller 
sum  by  instalments,  thereby  preclude  himself 
from  registering  his  judgment  as  a  mortgage 
for  such  smaller  sum,  and  from  taking  proceed- 
ings in  equity  to  raise  the  amount  of  his  mort- 
gage in  the  event  of  the  debtor's  failure  to  pay 
any  of  the  instalments.     Browning  v.  Davis 

M.  R.,  31  I.  L.  T.  148 

5. Description  of  lands — Registration — 

Affidavit.']  An  affidavit  to  register  a  judgment 
as  a  mortgage  stated  that  the  judgment  debtor 
was  seised,  &o.,  of  the  lands  of  "  L."  in  the 
barony  of  B.  and  the  county  of  G.  There 
were,  in  fact,  two  townlands  in  the  barony  of 
B.  called  "  L."  East  and  "  L."  West,  in  the 
latter  of  which  the  judgment  debtor's  property 
was  situated  ;  but  there  was  no  townland  called 
or  known  as  "  L.,"  nor  was  there  any  evidence 
to  show  that  there  was  any  denomination  of 
land  known  as  "  L."  simply : — Held,  that  the 
registration  was  defective.  In  re  O'Connor's 
Estate  ;   M'  Namara,  Petitioner 

Monroe,  J.,  [1894]  1  I.  R.  408  ; 
28  I.  L.  T.  476 
6.  — -  Estate  or  interest  in  land — Absolute 
order  for  sale — Trust  for  sale — Judgment  regis- 
tered after  absolute  order  as  mortgage  against 
interest  of  cestui  que  trust.]  A  testator  devised 
lands  upon  trust  for  sale  and  gave  one-fifth  of 
the  proceeds  of  sale  to  P.  Afterwards  an 
absolute  order  for  sale  was  made  on  the  petition 
of  the  trustee.  C.  obtained  a  judgment  against 
P.,  and  registered  it  against  P.'s  estate  and 
interest  in  the  lands.  '  No  actual  sale  took 
place  : — Held,  that  the  registration  was  effectual 
to  create  a  charge  upon  P.'s  share,  and  ftiat  C. 
was  entitled  to  have  the  receiver  appointed  over 
the   lands  extended   to   his  claim   under   the 
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judgment  mortgage.     In  re  Scanlan's  Trustees' 


Ross,  J.,  [1897]  1 1.  R.  462  ;  31 1.  L.  T.  215 

7. Estate  or  interest  in  land — Effect  of— 

Equitable  charge  on  land.]  A  judgment  regis- 
tered as  a  mortgage  against  lands,  of  which  the 
judgment  debtor  is  seised  subject  to  a  mortgage, 
does  not  affect  a  beneficial  interest  of  the  judg- 
ment debtor  in  the  mortgage.  In  re  Browne's 
Estate  (unreported)  explained  and  followed.  In 
re  Blake's  Estate ;  Sloane,  Petitioner 
Madden,  J.,  for  Land  Judge,  [1895]  1.  I.  R.  468 

8. Estate  or  interest  in  land — Judgment 

against  one  of  the  next-of-kin  of  an  intestate — 
Registration  as  mortgage  against  interest  in  in- 
testate's chattel  real — 13  &  14  Vict.,  c.  29.]  A 
judgment  debtor,  being  one  of  the  next-of-kin 
of  a  deceased  intestate,  has  an  interest  in  a 
chattel  real  belonging  to  the  intestate  of  such 
a  specific  character  that  it  can  be  affected  by 
the  registration  of  the  judgment  as  a  mortgage 
against  it.  In  re  Carolan  and  Scott's  Contract 
([1899]  1  I.  R.  1)  and  Tench  v.  Glennon  (34  I.  L. 
T.  R.  1 57 )  considered.     Tevlin  v.  Gilsenan 

V.  C,  [1901]  1 1.  R.  429  ;  35 1.  L.  T.  R.  146  ; 
1  N.  I.  J.  R.  226  ; 

App.,  [1902]  1  I.  R.  514  ;  36  I.  L.  T.  R.35; 
2  N.  I.  J.  R.  51 

9. Estate  or  interest  in  land — Judgment 

against  one  of  next-of-kin  of  intestate — Registra- 
tion as  mortgage  against  interest  in  intestate's 
chattels  real — Invalidity  of — Power  of  adminis- 
trator to  sell  notwithstanding — 13  <fc  14  Vict., 
c.  29.]  The  right  of  a  next-of-kin  to  a  share  of 
the  personal  estate  of  an  intestate,  consisting  in 
whole  or  in  part  of  chattel  interests  in  lands,  is 
not  such  an  estate  or  interest  in  the  lands  as  is 
capable  of  being  attached  by  a  judgment  mort- 
gage under  13  &  14  Vict.,  c.  2  ss.  6,  7.  In  re 
Carolan  and  Scott's  Contract 

V.  C,  [1899]  1  I.  R.  1 

10.  — —  Estate  or  interest  in  land — Jointure — 
Mortgage  of  fee-simple — Conveyance  as  beneficial 
owner.]  Upon  the  settlement  of  a  schedule  of 
incumbrances  it  appeared  that  the  vendor,  a 
widow,  was  by  a  settlement  of  1878  entitled  to 
a  jointure  out  of  the  lands  ;  that  a  judgment 
mortgage  had,  in  1888,  been  registered  a'gainst 
her  interest  in  the  lands,  and  that  in  1891  she 
had  by  deed  mortgaged  the  lands,  conveying 
the  fee-simple  as  beneficial  owner: — Held  (1) 
that  the  vendor,  having  in  the  deed  of  1891 
conveyed"  as  beneficial  owner,"  must  be  taken 
as  conveying  free  from  all  incumbrances,  regis- 
tered or  unregistered,  and  whether  vested  in 
herself  or  another,  and,  therefore,  the  jointure 
was  caught  by  that  mortgage  ;  and  (2)  the 
jointure  was  such  an  "  interest  in  land  "  as 
would  be  captured  by  the  judgment  mortgage. 
Re  Blake,  a  Vendor  of  Land 

L.  C,  33  I.  L.  T.  R.  182 

11. Estate  or  interest  in  land — Legacy 

charged  on  land— -Judgment  Mortgage  Act  (13  <fc 
14  Vict.,  t.  29),  «.  7.]  A  legacy  charged  on  lands 
is  not  such  an  "  interest  in  land  "  within  the 
meaning  of  section  7  of  the  Judgment  Mortgage 
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Act  (13  &  14  Vict.,  c.  29)  as  will  be  caught  by- 
the  registration  against  those  lands  of  a  judg- 
ment under  the  Act.  Woodhouse,  Owner ; 
Annesley,  Petitioner    Ross,  J.,  33  I.  L.  T.  R.  153 

12. Estate  or  interest  in  land — Person 

Entitled  to  distributive  share.']  A  person  entitled 
to  a  distributive  share  of  the  property  of  an 
intestate  has  such  an  estate  or  interest  in  the 
bhattels  real  of  the  intestate  as  a  judgment 
mortgage  can  be  registered  against.  Dicta  in 
Garolan  and  Scott's  Contract  ([1899]  1  I.  R.  1) 
dissented  from ;  Cooper  v;  Cooper  (L.  E.  7 
H.  L.  53)  applied.  Smyth  v.  Beid  (34  I.  L. 
T.  R.  155)  distinguished.  Tench  v.  Glennon 
Cir.  Cas.,  Palles,  C.B.,  34  I.  L.  T.  R.  157 

13. Estate  or  interest  in  land — Principal 

and  surety — Surety's  right  to  all  securities  held 
by  creditor — Mercantile  Law  Amendment  Act — 
Mortgage  security  —  Judgment  Mortgage  Act.'] 
Although  in  cases  where  a  creditor  holds,  as 
security  for  his  debt,  a  mortgage  on  the  lands  of 
the  principal  debtor,  a  surety  on  paying  ofi  the 
debt  is  entitled  to  a  transfer  of  the  mortgage, 
yet,  until  an  actual  transfer  to  him  of  the 
security,  or  a  judgment  of  a  Court  declaring  him 
entitled  to  such  transfer,  he  has  no  such  estate 
or  interest  in  the  lands  as  would  be  affected  by 
a  registration  of  a  judgment  against  him  under 
the  Judgment  Mortgage  Act.  Kennedy  vt 
Campbell  Kenny,  J.,  [1899]  1  I.  R.  59 

14. Registration — Joint  judgment — One 

affidavit  including  several  parcels  of  land  belonging 
to  different  owners — Order  of  Court  directing 
Taxing  Officer  to  select  parties  to  get  costs — 
Registration  of  order  as  judgment  mortgage — • 
Validity — Sale  of  lands  through  Court — Investiga- 
tionof  title  before  sale — Depreciatory  conditions — 
Re-opening  biddings — Judgment  Mortgage  Act, 
1850(13  &  14  Vict., c.  29), s.QSalesbyAuction 
Act,  1867  (30  <fc  31  'Vict.,  c.  43) — Conveyancing 
Act,  1881  (44<fe45  Vict.,  c.  41),  s.  70.]  In  an 
action  by  several  joint  plaintiffs  against  several 
joint  defendants  to  determine  the  right  to  take 
seaweed  on  a  certain  portion  of  the  seashore, 
judgment  was  given  in  favour  of  the  defendants, 
■with  a  direction  in  the  order  that  the  Taxing 
Officer  should  select  whether  two  or  three  of  the 
said  defendants  should  get  their  costs.  The 
Taxing  Officer  having  selected  three  of  such 
defendants,  judgment  for  the  amount  of  their 
taxed  costs  was  registered  as  a  judgment  mort- 
gage against  three  several  separate  parcels  of 
land,  belonging  respectively  to  three  of  the 
plaintiffs  in  that  action,  upon  a  single  affidavit 
made  by  one  of  such  three  defendants.  After- 
wards, upon  an  originating  summons,  the  said 
defendants  obtained  an  order  declaring  that  the 
said  judgment  mortgage  was  well  charged  on 
the  said  lands,  and  a  direction  for  the  sale  of 
one  of  such  parcels.  The  judgment  debtors  did 
not  appear  on  this  application,  and  no  appeal 
was  taken  from  the  order.  The  parcel  was  sold 
at  a  sum  exceeding  the  price  reserved,  and  only 
5  per  cent,  below  the  valuation  obtained  for  the 
purpose  of  the  sale,  but  under  conditions  which 
were  in  fact  depreciatory.     The  sale  was  con- 
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firmed  by  the  Chief  Clerk.  Subsequently,  by 
leave  of  the  Court,  James  Brown,  the  owner  of 
the  parcel,  applied  for  an  order  that  the  sale 
be  set  aside  and  declared  void,  and  no  steps 
taken  in  respect  of  the  re -sale  there  until  the 
ownership  had  been  finally  decided : — Held,  by 
the  Court  of  Appeal,  that  the  order  of  Barton, 
J. ,  declaring  the  judgment  mortgage  well  charged 
on  the  lands,  not  having  been  appealed  from, 
was  conclusive  as  to  the  validity  of  the  registra- 
tion. Held  also,  that  there  being  no  element  of 
fraud  the  sale  should  not,  in  the  circumstances, 
be  set  aside.  Held,  by  Palles,  O.B.,  and  Holmes, 
L.J.,  O'Brien,  L.C.,  inclining  to  the  same 
opinion,  that  a  judgment  against  three  persons 
may  be  registered  by  one  affidavit  as  a  judgment 
mortgage  against  the  separate  property  of  each 
of  the  judgment  debtors.  Qucere,  was  the  order 
of  Barton,  J.,  referring  the  question  to  the 
Taxing  Officer  to  determine  which  of  the  defen- 
dants should  get  their  costs,  an  order  which 
could  be  the  subject  of  a  valid  registration  as  a 
judgment  mortgage  ?     Woods  v.  Brown 

App.,  [1915]  1  I.  R.  29  ;  48  I.  L.  T.  R.  133 
15. Settlement — Life  estate  subject  to  over- 
riding power  of  appointment — Exercise  of  power — 
Effect — Life  estate  made  determinable  on  happen- 
ing of  certain  events — Forfeiture — Power  to  charge 
— Charge  of  eight  years'  arrears  of  pin-money — 
Registration  of  judgment  mortgage — Validity  of—r- 
English  judgment   extended   to    Ireland   under 
Judgments  Extension  Act,  1868  (31  <fc  32  Vict, 
li.  54);  section  4,  "  execution"  ;  section  1,  costs 
of  obtaining  and  registering  certificate — Judgment 
Mortgage  Act,  1850  (13  dk  14  Vict.,  c.  29),  s.  6 — 
Affidavit  of  judgment — Omission  therefromof  costs 
of  obtaining  and  registering  certificate.]  By  settle- 
ment made  in  1886,  J.  C,  father  of  A.  C,  and 
A.  C,  granted  certain  lands  to  trustees,  to  such 
uses  as  J.  C.  and  A.  C.  should  jointly  appoint, 
and  in  default  of  and  until  such  appointment, 
to  the  use  of  J.  C.  for  life,  and  on  his  death  to 
the  use  of  A.  C.  for  life,  with  remainder  over; 
By  indenture  made  in  1888,  A.  0.,  for  valuable 
consideration,  conveyed  to  J.  C.  all  the  estate, 
interest,  and  remainder  of  him  the  said  A.  G. 
expectant  on  the  determination  of  the  life  estate 
oiJ.C.  in  the  said  lands.    Upon  the  marriage  of 
A.  C.  in  1890  two  settlements  were  executed — 
( 1 )  A  settlement  whereby  J.  G.  granted,  and  J.  C. 
and  A.  C,in  the  exercise  of  the  joint  power  of 
appointment  vested  in  them  by  the  settlement 
of  1886,  appointed  and  confirmed  the  said  lands 
unto  A.  C.  after  the  death  of  J.  C.,  to  the  use 
of  A.  C.  for  life,  or  until  the  happening  of  certain 
events — one  of  which  was,  if  he  should,  either 
wholly  or  partially,  assign,  charge,  or  alienate 
his  estate  or  interest  in  the  premises,  except  as 
thereinafter-mentioned    with    regard    to    pin- 
money,  and  another  of  which  events  was,  if  he 
should  suffer  any  judgment  mortgage  to   be 
registered  so  as  to  affect  such  estate  or  interest — ' 
and  from  and  after  the  determination  of  the  said 
estate  upon  any  of  such  events  during  the  life 
of  ^.  C,  the  said  lands  were  limited  upon  trust, 
during  the  joint  lives  of  A.  G.  and  his  wife,  to 
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pay  the  income  thereof  to  his  said  wife  for  her 
separate  use  ;  and' it  was  thereby  provided  that 
it  should  be  lawful  for  A.  C,  after  the  death  of 
J.  C,  to  charge  his  life  estate  with  payment  to 
his  said  wife  during  their  joint  lives,  by  way  of 
pin-money,  of  an  annual  sum  not  exceeding 
£200,  and  that  no  such  charge  should  cause  a 
cesser  of  the  life  estate  of  A.  G.  ;  and  (2)  a  settle- 
ment whereby  the  wife's  fortune  was  settled 
and  under  which  A.  G.  covenanted  that  on  the 
decease  of  J.  0.  he  would  forthwith,  by  some 
effectual  instrument,  secure  to  his  said  wife  out 
of  his  life  income  from  the  said  lands  a  yearly 
annuity  of  £200  during  their  joint  lives,  by  Way 
of  pin-money.    J".  C.  died  in  1893.    Inl902yl.  C. 
executed  a  deed  whereby  he  charged   as  from 
the  death  of  J.  G.   all  his  life  estate  in  the  said 
lands,  and  the  rents  and  profits  thereof,  with  pay- 
ment of  the  yearly  annuity  of  £200  to  his  said 
wife,  by  way  of  pin-money,  during  their  joint 
lives  ;  and  by  the  same  deed  A.  C.  admitted  that 
eight  years'  arrears  of  said  annuity  were  due  at 
that  date,  which  he  thereby  covenanted  to  pay. 
In  June,  1902,  a  judgment  was  recovered  in  the 
King's  Bench  Division  in  England  against  A.  G. 
for  the  sum  of  £990  debt  and  £6  19s.  costs.     The 
said  judgment  was  subsequently  extended  to 
Ireland  under  the  Judgments  Extension  Act, 
1868,  and  was,  in  1903,  registered  as  a  judgment 
mortgage  against  the  interest  oiA.G.  in  the  said 
lands.      The  affidavit  of  judgment  contained  no 
reference  to  the  costs  of  registering  the  judgment 
in  Ireland  -.—Held,  by  Wylie,  J.— (1)  that  A.  G. 
had  still  vested  in  him,  under  the  settlement  of 
1886,  by  virtue  of  the  Settled  Lands  Acts,  power 
to  sell  the  said  lands,  and  (2).  that  the  deed  of 
charge  of  1902  was  not  an  excessive  exercise  of 
the  power  to  charge  an  annuity  by  way  of  pin- 
money,  and  did  not  cause  a  cesser  of  the  life 
estate  of  A.  G.  under  the  first-mentioned  settle- 
ment of  1890  ;  but  held,  by  the  Court  of  Appeal 
(affirming  the  judgment  of  Wylie,  J.),  (3)  that  an 
EngUsh  judgment  extended  to  Ireland  under  the 
Judgments  Extension  Act,  1868,  can  be  regis- 
tered as  a  judgment  mortgage,  and  that  the 
omission  from  the  affidavit  of  judgment,  made 
for  the  purpose  of  such  registration,  of  the  costs 
of  obtaining  and  registering  in  Ireland  the  certi- 
ficate of  the  entry  of  the  judgment  does  not  in- 
validate the  registration  of  the  judgment  mort- 
gage, and,  accordingly,  that,  on  the  registration 
of  the  judgment  mortgage  in  1903,  the  life  estate 
of  A.  G.  under  the  first-mentioned  settlement  of 
1890  determined.     In  re  Gleland's  Estate 

Wylie,  J.,  App.,  [1909]  1  I.  R.  1,  19  ; 
42  I.  L.  T.  R.  144 ;  43  I.  L.  T.  R.  26 

16. Title,  trade,  or  profession — Farmer — 

Labourer.]  In  an  affidavit  to  register  a  judg- 
ment as  a  mortgage  the  title  of  the  plaintiffs  was 
stated  to  be  "  farmer."  The  male  plaintiff  had 
sold  his  farm  in  Ireland  27  years  ago,  and  had 
afterwards  farmed  and  done  other  work  in 
America.  During  the  14  years  immediately 
previous  to  filing  the  affidavit  he  had  resided 
with  his  wife  and  family  with  the  defendant, 
Lacey,  a  relative,  and  had  helped  him  without 
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hire  in  the  management  of  his  farm : — Held, 
that  the  plaintiffs  were  misdescribed  in  the 
affidavit,  and  that  the  registration  was  bad. 
Murphy  v.  Lacey  M.  R.,  31  I.  L.  T.  R.  42 

17. Title,  trade,  or  profession — Gentle- 
man—Description  of  defendant  in  affidavit.1 
Where  the  defendant  kept  a  small  shop  and 
maintained  himself  thereby : — Held,  that 
"  gentleman"  was  not  a  sufficient  description 
of  him  in  the  affidavit  upon  which  the  judg- 
ment purported  to  be  registered  as  a  mort- 
gage.    Duffy  V.  Murphy 

Co.  Ct.,  30  I.  L.  T.  R.  108 

18. Title,  trade,  or  profession— (?en«Ze- 

man— 13  &  14  Vict.,  u.  29,  d.  6.]  "  Gentleman  " 
is  a  proper  description  of  a  judgment  mortgagee 
who  had  no  farm  at  the  date  of  the  making  of 
the  affidavit,  though  he  had  one  previously, 
and  who  oooasipnally  lent  money  to  the  families 
around  him.    Swinton^s  Estate 

Ross,  J.,  31  I.  L.  T.  R.  166 

19.  Cloud  on  title— 13  *  14  Vict.,  c.  29, 

s.  6.]  The  Courthas  jurisdiction  to  make  a  de- 
claration that  a  judgment  registered  as  a  mort- 
gage against  lands,  in  which  the  judgment  debtor 
has  no  interest,  does  not  affect  those  lands. 
Hone  V.  0' Flahertie  (9  I.  C.L.  R.  497)  followed. 
Heeney  v.  White       M.  R.,  [1905]  1  I.  R.  124  : 

5  N.  I.  J.  R.  39 

[1916]  1  I.  R.  376,  382 

See  Vendor  and  Purchaser — Title.    10. 

Citation    by   judgment   mortgagee   of    a 

next-of-kin  30  I.  L.  T.  R.  19 

See     Probate     (and     Administration)— 
Practice.    56. 

Interest  on,  in  pending  bankruptcy  pro- 

ceedings 29  I.  L.  T.  R.  39 

See  Bankruptcy — Practice.    7. 

Registration    of    pending    administration 

action  31  I.  t.  T.  8 

See  Practice — Judgment.    55. 

When  Statute  of  Limitations  runs 

[1900]  1  I.  R.  316,  319 
See    Limitations,    Statute    of — Personal 
Action.    18. 

MORTGAGE— MORTGAGEE  IN  POSSESSION. 
Collecting  rents  —  Commission  —  Joint  Stock 
Company — Appointment  of  a  director  as  agent.] 
The  defendants,  who  were  mortgagees  of  two 
houses  at  G.,  in  the  Coanty  of  Dublin,  went  into 
possession  as  mortgagees,  and  appointed  M. 
one  of  their  directors,  to  collect  the  rents  as 
their  agent : — Held,  that  he  could  not  be 
allowed  any  commission  out  of  the  rents. 
Kavanagh  v.  Workingman's  Benefit  Building 
Society  App.,  [1896]  1  I.  R.  56 

Consent   with   lessee   to   redemption    to 

rent — Estoppel  as  to  validity  of  lease 
33  I.  L.  T.  R.  106 
See  Land  Law  Acts— Redemption  of  Rents 
Act,  1891.    24. 

Real  tenant — Tenant's  notice  of  intention 

to  sell— Pre-emption 

[1898]  2  I.  R.  378 
See  Land  Law  Acts — Sale  of  tenancy.    30. 
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1. Compromise  of  litigation  in  Probate 

Court — Sum  of  money  paid  to  enable  will  to  be 
proved — Costs  of  suit^Mortgage  for  costs.]  C. 
N.  B.,  by  his  will,  left  all  his  property  to  trustees 
upon  trust  that  the  rents  and  profits  of  his  real 
estate  (other  than  the  house  and  lands  of  A.), 
and  the  profits  of  his  personal  estate,  should 
be  applied  in  payment  of  the  charges  that 
might  effect  his  real  estate,  and  all  other  his 
debts,  his  funeral  and  testamentary  expenses, 
and  all  legacies  and  annuities  given  by  his  will, 
and  subject  thereto  he  directed  the  trustees 
to  accumulate  for  twenty  years  the  profits  of 
his  personal  estate  and  the  rents  of  his  real 
estate  (other  than  the  lands  of  4.)  so  far  as  not 
required  for  the  purposes  aforesaid.  The  tes- 
tator devised  the  house  and  demesne  of  A.  to 
his  brother  J.  L.  B.  for  life,  with  remainder  to 
his  eldest  son  for  life,  with  remainder  in  tail 
male  ;  remainder  to  his  brother  B.  W.  B.  for 
life  with  like  remainders:  with  remainder  to 
his  brother  C.  A.  B.  for  life  with  like  remainders. 
The  trusts  of  the  accumulating  fund  were  to 
raise  £20,000  for  buildings  at  A.,  then  to  pay 
to  each  of  his  brothers  B.  W.  B.  and  G.  A.  B., 
£5,000  at  such  time  as  the  trustees  should 
think  fit.  He  left  his  sister  Mrs.  M.  an  annuity 
of  £200  a  year  for  her  life,  £100  a  year  to  the 
Protestant  Church  at  Ballygar,  and  £10  a  year 
to  the  Protestant  Orphan  Society.  Subject  to 
aforesaid  gifts,  and  after  payment  thereof,  he 
directed'  his  trustees  to  raise  for  W.  H.  N.  B. 
£10,000  out  of  the  accumulating  fund,  and  if 
that  was  insufficient,  out  of  his  estates  which  he 
charged  therewith,  to  be  paid  to  him  at  the  age 
of  thirty.  Subject  thereto,  the  accumulating 
fund  was  to  be  laid  out  in  the  purchase  of  real 
estate,  and  settled  upon  the  same  trusts  as  the 
lands  of  A.  C.  N.  B.  having  died,  his  widow 
disputed  the  will  in  a  suit  of  B.  v.  B.,  which 
resulted  in  the  will  being  condemned.  A  new 
trial  was  directed  by  the  Court  of  Appeal. 
When  the  case  was  coming  on  for  a  second  trial 
a  compromise  was  effected,  which  was  embodied 
in  a  consent,  and  confirmed  by  a  private  Act  of 
Parliament.  By  the  terms  of  the  consent  and 
the  private  Act  the  estates  were  to  be  charged 
with  £25,000  for  W.  H.  N.  B.,  a  minor,  in 
addition  to  the  £10,000  given  by  the  will,  not 
to  be  raisable  till  the  minor  attained  age  ; 
£11,000  was  to  be  paid  to  Mrs.  IS.,  the  testator's 
widow,  who  had  married  a  second  time,  and 
£11,000  to  K.,  her  solicitor,  for  costs.  The 
amount  to  be  spent  on  building  was  reduced 
to  £5,000  ;  and  the  costs  and  expenses  of  the 
executors  and  trustees  were  to  be  paid  out  of 
the  assets,  and  in  case  the  personal  estate  was 
not  sufficient,  the  trustees  were  empowered  to 
raise  the  amount  by  mortgage  of  the  fee  of  the 
real  estates  (other  than  A.)  The  two  sums  of 
£11,000  were  paid  to  Mrs.  R.  and  to  her  solicitor, 
and.-other  sums  were  paid  out  of  the  personal 
estate,  which  ultimately  proved  insufficient  for 
payment  in  full  of  the  costs.  Two  mortgages 
for  costs  were  charged  on  the  estates  by  the 
executors  for  £6,000,  and  £6,500.     On  the  minor 
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coming  of  age  in  1897  a  petition  was  presented, 
to  the  Land  Judges'  Court  to  raise  his  charge, 
and  a  receiver  was  appointed.  When  he  had 
collected  a  year's  rent  an  application  was  made 
to  the  Court  for  an  order  fixing  the  priorities 
in  which  the  rents  were  to  be  paid : — Held, 
(varying  the  decision  of  Boss,  J.),  that  the 
order  in  which  the  interest  should  be  paid  was 
(after  the  annuity  of  £1,000  a  year  for  Mrs.  B., 
the  priority  of  which  was  not  disputed) — (1)  the 
arrears  of  the  three  annuities,  ranking  pari 
passu,  and  charged  on  all  the  lauds  except 
the  laeds  of  A. ;  (2)  the  accruing  gales  of  the 
annuities  ;  (3)  the  £25,000  charged  on  all  the 
lands  for  the  minor ;  (4)  the  two  mortgages 
for  costs,  charged  on  all  the  lands.  In  re 
Bagot's  Estate 

Ross,  J.,  App.,  [1900]  1  I.  R.  496,  510 

Decision  of  the  Court  of  Appeal,  sub  nom.  In 
re  Bagot's  Estate,  reversed,  and  judgment  of 
Ross,  J.,  restored.     White  v.  Bagot 

H.  L.,  [1901]  1  I.  R.  529 

2.  Market  tolls — Commissioners  Clauses 

Act,  1847  (10  Vict,  c.  16),  s.  n5— Receiver- 
Judgment  in  Queen's  Bench  Division— Sums  re- 
ceived under  equitable  execution."]  The  trustees 
of  the  Limerick  market  were  empowered  bj 
local  Act  (15  Vict.,  c.  16),  with  which  was 
incorporated  the  clauses  with  respect  to  mort- 
gages of  the  Commissioners  Clauses  Act,  1847, 
to  raise  money  on  mortgage  of  the  rents  and 
tolls  of  the  market.  By  section  75  of  the  Com- 
missioners Clauses  Act  the  mortgagees  were 
entitled  to  their  respective  proportions  of  the 
rates  and  assessments  or  other  property  com- 
prised  in  such  mortgages,  according  to  the  sums 
advanced,  and  to  be  repaid  the  siims  advanced 
without  any  preference  by  reason  of  priority 
of  advance  or  date  of  mortgage.  The  market 
trustees  borrowed  £20,000  secured  by  a  mortgage 
deed  in  the  ordinary  form,  with  covenant  for 
repayment.  They  also  borrowed  further  sums 
secured  by  a  series  of  mortgage  deeds  in  the  form 
prescribed  in  Schedule  (B)  to  the  Commissioners 
Clauses  Act.  Several  of  these  mortgage  deeds 
became  the  property  of  the  plaintiff,  and  the 
mortgage  for  £20,000  became  vested  in  an 
insurance  society.  The  society  brought  an 
action  in  the  Queen's  Bench  Division  against 
the  market  trustees  on  the  covenant  in  the 
mortgage  deed,  and  recovered  judgment,  and 
obtained  an  order  for  a  receiver  by  way  of 
equitable  execution  over  the  tolls  of  the  market, 
pursuant  to  which  order  the  tolls  were  paid  to 
them.  Subsequently  the  plaintiff  brought  this 
action  on  behalf  of  himself  and  his  co-mort- 
gagees against  the  market  trustees  and  the  in- 
surance society  for  an  account,  and  for  a  re- 
ceiver, and  to  have  the  priorities  of  the  several 
mortgagees  ascertained  : — Held,  that  the  plaintiff 
and  the  other  mortgagees  were  entitled  to  be 
paid  pari  passu,  and  that  the  insurance  society 
were  not  entitled  to  retain  the  tolls  paid  to 
them  under  the  receiver  order  in  the  Queen's 
Bench  Division  proceedings,  although  such  order 
had  been  obtained  before  any  proceedings  were 
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commenced  by  the  plaintifE,   Uebornev.  Limerick 
Market  Trustees  M.  R.,  [1899]  1 1.  R.  229 

3. Market  tolls — Interest  of  prior  and 

puisne  mortgages  made  a  first  charge  hy  local  Act — 
Interest  of  puisne  mortgage  taking  priority  over 
principal  sum  secured  by  earlier  mortgaqe— 
Limerick  Market  Acts,  1852, 1862, 1872,  (15  Vict, 
c.  civ.,  25  Vict.,  c.  zxiii.,  35  <fc  36  Vict.,  c.  xcvi.} 
As  an  ordinary  rule,  when  lands  are  pledged 
to  secu'e  a  debt  a^i  a  fiist  nharge,  the  owner  of 
the  mortgage  is  entitled  to  principal  and  interest 
out  of  the  security  as  against  the  mortgagor  and 
hie  assigns,  and  in  priority  to  any  claim  by  him 
or  them.  But  where,  by  successive  local  Acts 
of  Parliament  passed  in  the  years  1852  and  1862, 
power  to  borrow  money  was  given  to  trustees 
of  a  market  upon  the  security  of  the  tolls,  and 
it  was  provided  by  the  later  Act  that  "  the 
interest  on  the  said  sum  of  £30,000,  authorised 
to  be  borrowed  under  the  Act  of  1852,  and  the 
interest  on  the  sum  of  £10,000,  authorised  to  be 
borrowed  under  this  Act,  shall  be  a  first  charge 
on  the  tolls,"  it  was  held  by  the  Court  of  Appeal, 
affirming  the  Master  of  the  Rolls,  that  the 
interest  secured  by  the  puisne  mortgages  effected 
under  the  later  Act  took  priority  over  the 
principal  secured  by  the  prior  mortgages  effected 
under  the  earlier  Act : —  Usborne  v.  Limerick 
Market  Trustees.  The  House  of  Lords  (the  Earl 
of  Halsbury,  L.C.,  and  Lords  Shand,  Davey,  and 
Brampton)  affirmed  the  decision  of  the  Court 
of  Appeal  in  Ireland  on  the  question  of  priority, 
without  prejudice  to  the  rights  of  the  Limerick 
Corporation,  who  had  not  intervened  in  the 
proceedings  in  the  Irish  Courts  ;  and  reversed 
the  decision  below  as  to  the  rate  of  interest, 
holding  that  the  merger  effected  by  the  judg- 
ment obtained  in  the  Common  Law  Division 
only  affected  proceedings  taken  under  that  judg- 
ment, and  did  not  prevent  the  mortgagees 
from  independently  having  recourse  to  their 
security  for  the  payment  of  principal  and 
interest  at  the  rate  specified  in  the  mortgage. 
Usborne  v.  Limerick  Market  Trustees  {No.  2) 

M.  R.,  App.,  [1900]  1  i.  R.  85, 103 
[And  1902,  A.  C.  147] 
Sub  nom.     Economic  Life  Assurance  Society 

V.   Usborne  and  others 
H.  L.,  [1901]  1  I.  R.  530  ;  36  I.  L.  T.  R.  3 

MORTGAGE— REDEMPTION. 

Stock — National  Debt  Conversion  Act,  1888, 
s.  21  (1).]  Trustees  sold,  in  1854,  a  sum  of 
£4,226  lis.  4d.  3  per  cent.  Irish  Consolidated 
Annuities,  and  lent  the  proceeds  on  a  mortgage. 
The  proviso  for  redemption  provided  for  the 
repurchase  and  transfer  into  the  names  of  the 
trustees  "  of  the  said  sum  of  £4,226  lis.  4d. 
Government  3  per  cent,  Irish  Consolidated 
Annuities,  .  .  .  or  in  case  the  said  Govern- 
ment Irish  3  per  cent.  Consolidated  Annuities 
shall  have  then  ceased  to  exist,"  provided  for  the 
repurchase  of ' '  the  like  amount  of  some  other 
Government  Stock  or  Funds,  producing  at  the 
time  of  such  repurchase  and  transfer  dividends 
at  the  rate  of  £3  per  cent,  per  annum  at  the 
least."    Government  3  per  cent.  Irish  Consoli- 


MORTGAGE— REDEMPTION— coniijiwei. 

dated  Annuities  subsequently  ceased  to  exist. 
The  mortgagor  ofiered  to  redeem  by  the  transfer 
of  £4,226  lis.  4d.  New  2J  per  cent.  Consols  :— 
Held,  that  the  contract  did  not  come  within 
section  21  of  the  National  Bebt  Conversion 
Act,  1888,  as  a  contract  "  to  transfer  generally 
any  amount  of  3  per  cent.  Stock,"  and  that  a 
3  per  cent.  Stock  should  be  transferred.  In  re 
HalVs  Estate  Ross,  J.,  [1903]  1  I.  R.  475 

Defence  not  raising  Statute  of  Limitations 

36  I.  L.  T.  R.  84  ;  2  N.  I.  J.  R.  103 
See  Limitations,  Statute  ol— Realty.    32. 

MORTGAGE. 

•  Account — Claim  for,  by  second  mortgagee 

against  first  mortgagee  who  had  ceased 
to  be  in  possession  for  more  than  si* 
years  [1913]  1  I.  R.  328 

See  Mortgage  (General).    8 

Action  on  covenant — Payment  of  interest 

by  one  of  several  mortgagors — Statute 
of  Limitations  [1897]  2  I.  R.  614 

See  Limitations,  Statute  of— Personal 
Action.    13. 

Action  on  covenant — Substitution  of  ser- 

vice 31  I.  L.  T.  R.  84 

See  Practice— Service.    58. 

Assignment  by  one  of  several  tenants  in 

common  of  present  l;enancy  of  his  share 

[1901]  2  I.  R.  61 ;  34 1.  L.  T.  R.  155 

See  Land  Law  Acts— Conjunct  Tenants.  3. 

Arrears  of  interest — Sale  under  Land  Act 

—Bonus  [1912]  1  I.  R.  488 

See  Land  Purchase  Acts — Bonus.    30. 

Bank  mortgage — Future  advances — Mort- 

gagees' solicitor — Scale  fee 
[1899]  1 1.  R.  515, 518  ;  33  I.  L.  T.  R.  159 
See  Solicitor— Bill  of  Costs.    144. 

Blanks  in — filled  up  fraudulently 

[1907]  1  I.  R.  339 
See  Fraud.    4. 

By   company  —  Uncalled   capital  —  Sub- 

mortgage— Winding-up   order — Notice 

[1901]  1  I.  R.  38,  55 

See  Company — Winding-up.    11. 

— — ■  By  executrix — Bate  of  interest  allowed 

to  her  thereon  33  I.  L.  T.  R.  93 

See  Executor — Administration.    1. 

By  owner  in  fee — Lease  by  mortgagor  after 

mortgage,  but  before  1881,  without 
consent  of  mortgagee — Payment  of 
rent  by  lessee  to  mortgagee — Recog- 
nition of  lease  by  mortgagee 
[1895]  2  I.  R.  136  ;  28  I.  L.  T.  R.  99 
See  Land  Law  Acts — Present  Tenant.    18. 

By  tenant-f  or-Iif  e  and  tenant  in  tail 

[1902]  1  I.  R.  299 
See  Power— Execution.    24. 

Chattel  real — Sale  by  sheriff 

[1894]  2  I.  R.  61,  648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.    30. 

Claim    against    devisees    and    residuary 

legatees — Following  assets — Statute  of 
Limitations — Acquiescence 

[1896]  1  I.  R.  206,  223 
See    Limitations,   Statute   of — Personal 
Action.    15. 
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Claim  on  covenant — Following  assets  after 

distribution — Laches — Acquiescence 

[1904]  1  I.  R.  388 
See  Following  Assets.    1. 
■ — ^  Company — Mortgage  or  charge — Registra- 
tion— Delivery      warrants — Debentures 
fl914]  1  I.  R.  389 
See  Company — Debentures.     10 

Construction  of  will — "  All  my  estate  and 

interest  in  the  lands  of  A." — Beneficial 
interest  in  mortgage 

[1896]  1  I.  R.  511 
See  Will— Words.    1. 

Covenant  by  mortgagor  not  to  pay  off  for 

five  years  unless  lands  previously  sold 
under  Land  Purchase  Acts — Agreement 
for  payment  of  differential  interest  in 
such  event — Irish  Land  Act,  1903,  s. 
24  (6)  46  I.  L.  T.  R.  46 

See  Land  Purchase  Acts — Practice.    4. 

Covenant — Claim  in  administration  action 

— Acknowledgment — Amount     of     in- 
terest recoverable     [1905]  1  I.  R.  588 
See    Limitations,    Statute    of — Personal 
Action.    23. 

Covenant  to  give  notice  before  payment — 

Sale  to  tenants  through  Land  Com- 
mission 32  1.  L.  T.  R.  115 
<See  Land  Purchase  Acts — Sale  by  Land 
Judge.    8. 

Custody  of  mortgage  deed — Mortgage  fpaid 

off  out   of  purchase-money  of   part  of 

lands  46  I.  L.  T.  R.  83 

See  Land    Purchase  Acts — Practice.      16. 

Debentures  [1900]  1  I.  R.  219 

See  Company — Debentures.    3. 
Deficiency — Tenant-for-life  and  remainder- 
man [1902]  1  I.  R.  496 
See  Tenant-for-Life  and  Remainderman. 
3. 
— —  Delivery  of  possession  by  mortgagor  to 
mortgagee  [1911]  1  1.  R.  33 
See  Practice — Mortgage.    1. 

Deposit  of  debentures — Set-off  by  com- 

pany of  claim  against  registered  holder 
[1901]  1  I,  R.  73 
See  Company — Debentures.    2. 

Discharged  out  of  personal  estate — Locke 

King's  Act  [1904]  1  I.  R.  461  ; 

38  I.  L.  T.  R.  181 
See  Priority.    2. 

Ejectment — Courts    (Emergency     Powersl 

Act  [1917]  2  I.  R.  281 

See  Practice— Courts  (Emergency  Powers). 
4. 

Equitable  interest  in  personalty. — Notice 

before     grant     of     administration  — 
Priority  [1907]  1  I.  R.  321 

See  Priority.    6. 

Equitable  [1909]  1  I.  R.  87 

See  Mortgage— Equitable  Mortgage.    4. 

Equity  Civil  Bill  to  raise— Value  of  lands 

exceeding  £200— Mortgage   debt  under 
£200— Costs— Higher  scale 

[1914]  1  I.  R.  60 
See  County  Court— Practice.    19 


MORTGAGE— continued. 
— —  Executed  pendente  lite 

[1904]  1  I.  R.  461  ;  38  I.  L.  T.  R.  181 
See  Priority.    2. 

Foreign  mortgage — Estate  duty 

[1896]  2  I.  R.  418  ;  29  I.  L.  T.  R.  140 
See  Revenue — Estate  Duty.    6. 

Fraud — Constructive  notice 

[1908]  1  I.  R.  261 
See  Fraud.    5. 

Fraud — Constructive    notice — Past    con- 

sideration [1906]  1  1.  R.  416  ; 

[1908]  1  I.  R.  333 
See  Fraud.     3. 

Holding  subject  to  land  purchase  annuity 

— Restriction  on — Judgment  mortgage 
[1909]  1  1.  R.  306,  43  I.  L.  T.  R.  232 
[1910]  1  1.  R.  271  ;  44  I.  L.  T.  R.  19 
See  Land  Purchase  Acts — Restriction  on 
Charging.    1,  2. 

Incumbrancer  on  life  estate,  whether  liable 

for  receiver's  expenses 
[1902]  1  I.  R.  59  ;  35  I.  L.  T.  R.  207  ; 
2  N.  I.  J.  R.  1 
See  Land  Judges'  Court — Receiver.    4. 
— —  Insolvent    estate — Foreclosure     without 
sale  —  Special  circumstances  —  Bonus 
[1906]  1  I.  R.  611,  615 
See  Mortgage  (General).    20. 

■  Interest — Incumbrancer's  petition 

[1903]  1  I.  R.  348 
See    Limitations,    Statute    of — Personal 
Action.    24. 

Judgment  [1909]  1  L  R.  1,  19  ; 

42  1.  L.  T.  R.  144  ;  43  I.  L.  T.  R.  26 
See  Mortgage — Judgment  Mortgage.    15. 
Judgment    against    executors    of    mort- 
gagor— Insolvent     estate — Judicature 
Act,  1877,  s.  28,  (1) 
[1904]  1  I.  R.  376  ;  38  I.  L.  T.  R.  98,  217 
See  Executor — Actions.    17. 

Judgment  mortgage  —  Affidavit  —  Judg- 

ment  creditor  abroad 

42  I.  L.  T.  R.  64 
See  Practice — Judgment.    1. 

Judgment  mortgage — Costs  of  extending 

English  judgment  to  Ireland 

[1909]  1  I.  R.  1,  19  ; 

42  I.  L.  T.  R.  144  ;  43  I.  L.  T.  R.  26 

See  Mortgage — Judgment  Mortgage.    15 

Judgment  mortgage — Order  for  payment 

of  costs — Local  registration  of  title 
38  I.  L.  T.  R.  191  ;  4  N.  I.  J.  R.  293 
See  Land  Registry.    16. 

Judgment   mortgage — Registered    against 

interest  in  undivided  share  of   holding 
subject  to  annuity  to  Land  Commission 
[1913]  1  I.  R.  50  ;  47  I.  L.  T.  R.  2 
See  Partition.    1. 

Judgment  registered  as 

[1912]  II.  R.  91;  45  I.  L.  T.  198 
See  Land  Registry.    41. 

Judgment — Summons  to  raise 

50  I.  L.  T.  R.  177 
See  War.    11. 
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W.ORTGAGE— continued. 

Judgment  —  Transfer   of   estate  —  Local 

registration  of  title — Priority 
[1907]  1  I.  R.  330,  334  ;  41  I.  L.  T.  B.  109 
See  Land  Registry     22. 

Judicial  tenancy-Notice  of  intention  to  sell 

served  bymortgageeonlandlord-Agree- 
ment  between  landlord  and  tenant 
fixing  fair  rent — Power  of  mortgagee 
to  object  to  filing  33  I.  L.  T.  R.  152 
See  Land  Law  Acts — Fair  Rent.    8. 

Legacies    charged    on    land  —  Covenant 

against      incumbrances  —  Marshalling 

against  simple   contract  creditors   of 

mortgagor      [1904]  1  I.  R.  100,  113  ; 

38  I.  L.  T.  R.  3 

See  Marshalling.    1. 

■ ■  Loan   fund   society — Loan   in   excess   of 

statutory  limitation    32  I.  L.  T.  R.  109 
S'ee  Loan  Fund  Society.    21. 

Marriage  settlement — Representation  that 

lands  are  unincumbered — Marshalling 
— Purchaser  for  value  of  unsettled 
lands  [1906]  1  I.  R.  305 

See  Marshalling.    2. 

Money  secured  by         [1911]  1  I.  R.  153 

45  I.  L.  T.  R.  151  ; 
See  Limitations,  Statute  of — Realty.    28. 

Mortgagee  not  in  possession  —  Premises 

burned  by  mortgagor — Agent — Infor- 
mation— Claim  for  compensation 
[1909]  2  I.  R.  674  ;  43  I.  L.  T.  R.  178 
See  Malicious  Injury.    58. 

Mortgagee  owner  of  worthless  equity  of 

redemption — Costs  incurred  in  resist- 
ing tenant's  claim  to  reduce  rent 

[1900]  1  I.  R.  295 
See  Salvage.    1. 

Mortgagee's  costs  of  proof — Rules,  2  July, 

1910  46  I.  L.  T.  R.  102 

See  Land  Purchase  Acts — Practice.     17. 

Mortgagee's  solicitor — ^Taxation  of  costs 

[1895]  1  I.  R.  96 
See  Solicitor— Bill  of  Costs.    159. 
Mortgagor  entering  into  fair  rent  agree- 
ment with  landlord — Application   by 
mortgagee  to  set  it  aside 

34  I.  L.  T.  R.  80 
See  Land  Law  Acts — Fair  Rent.    2 

Of  assets  by  administration 

[1905]  1  I.  R.  406,  409; 
39  I.  L.  T.  R.  124,  155 
See  Executor — Powers.    4. 

Of  tenancy — Conditions — Arrears  of  rent 

[1905]  1  I.  R.  401  ;  38  I.  L.  T.  R.  173 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    3.  , 

Order  for  delivery  of  possession  to  mortgagee 

[1916]  1  1.  R.  70  ;  50  L  L.  T.  R.  66 
See    Practice— Originating  Summons.    6. 

Policy   of  insurance — Salvage   claim   for 

premiums  paid  by  mortgagee 

[1899]  1  I.  R.  6,  12 
See  Salvage.    2. 

Practice — Order  for  delivery  to  mortgagee 

[1911]  IL  R.  33 
See  Practice— Mortgage.    1. 


MORTGAGE— conJijiMCd. 

Priority  —  Legal  estate  —  Title   deeds  — 

Equitable  mortgage        [1907]  1 1.  R.  57" 
See  Priority.    5. 

Priority  of  costs  of  enforcing  mortgagee's 

claim  [1900]  1  I.  R.  15 

See  Land  Judges '  Court— Incumbrance.  1 . 

Priority  to  costs  39  I.  L.  T.  R.  122  ; 

5  N.  I.  J.  R.  151 
See  Executor— Actions.    7. 

Prohibitions  against  creating — Colourable 

sale  [1896]  1  I.  R.  301,  329 

See  Company — Borrowing  Powers.    1 

Proof  by  mortgagee  against  reaJl  estate — 

Deficiency — Right    to    prove    against 
personality — Funds  in  Court 
[1903]  1  I.  R.  1, 10, 530  ;  37 1.  L.  T.  R.  221  ; 
3  N.  I.  J.  R.  21  ;  4  N.  I.  J.  R.  41 
See  Executor — Actions.    28. 

Proof  of    debt — Insolvent    estate— Pay- 

ments made  by  receiver,  and  out  of 
proceedings  of  sale  of  mortgaged  lands 
[1904]  1  I.  R.  299 
See  Executor — Actions.    18. 

Puisne  mortgagee — Ejectment  by 

[1904]  2  I.  R.  357, 360  ;  37  I.  L.  T.  R.  95, 101 

See  Land — Action  for  Recovery  of.    11. 

Receiver  appointed  by  mortgagee — Duty 

to  pay  arrears  of  interest 

[1898]  1  I.  R.  197 
See  Receiver. 

Receiver — ^Fidelity  bond — Right  of  action 

—Conveyancing  Act,  1881.  s.  24  (2) 
[1901]  1  I.  R.  301,  308 
See  Guarantee.    3. 

Registration  of  deed — Affidavit  verifying 

excution  by  mortgagee  only 

[1894]  1  I.  R.  488 
See  Registry  Acts. 

Reversionary  interest — Statute  of  Limita- 

tions 1  N.  L  J.  R.  246 

See  Limitations,  Statute  of — Realty.    47. 

Sale  in  administration  action — Deficiency 

—Costs  [1894]  1  I.  R.  316,  319  ; 

28  I.  L.  T.  304 
See  Executor — Actions.    11. 

Sale  in  bankruptcy — Deductions  for  rent 

and  rates  [1900]  2  I.  R.  433  ; 

33  I.  L.  T.  R.  165 
See  Banlcruptcy— Sale  by  Court. 

Sale  of  indemnified  lands — Form  of  order 

declaring  mortgagee  entitled  to  pro- 
portion of  rent  redeemed 

[1903]  1  I.  R.  142 
See  Land  Purchase  Acts— Superior  Interest 
52. 

Sale  of  mortgaged  premises  by  executors 

through  the  Court  in  administration 
action — Proceeds  insufficient — Costs  of" 
[1901]  1  I.  R.  466,  470  : 
1  N.  I.  J.  R.  148 
See  Executor— Actions.    13,  14. 

Sale  of  registered  land  by  mortgagee — 

Cost  of  prior  abortive  sales  and  in- 
vestigation of  title  prior  to  registration 
34  I.  L.  T.  R.  120 
See  Solicitor— Bill  of  Costs.    163. 
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Solicitor's  lien — Priority 

[1894]  1  I.  R.  511 
(See  Solicitor — Lien.    6. 

■ Specific  performance — Sale  under  power 

in  mortgage — Land  Law  (Ireland)  Act, 
1881,  s.  1 — Right  of  pre-emption 
[1894]  1  I.  R.  179  ;  28  I.  L.  T.  196 
See  Land  Law  Acts — Sale  of  Tenancy. 
11,    15: 

Statute  of  Limitations — Acknowledgment 

after  bar  by  statute — Part  payment — 
Originating  summons — Practice 

[1908]  1  I.  R.  38 
See     Limitations,    Statute    of  —  Realty. 
43. 

Statute  of  Limitations — Acknowledgment 

[1909]  1  I.  R.  360 
See    Limitations,    Statute    of  —  Realty. 
27. 

Statute  of  Limitations — Part  payment — 

Payment  out  of  Court 

[1907]  1  I.  R.  357 
iSee  Limitations,  Statute  of — Realty.    44. 
Statutory  tenancy — Ejectment  by  mort- 
gagee 31  I.  L.  T.  R.  112 
See  Land — Action  for  Recovery  of.    12. 

Stipulation  not  to  pay  off  without  a  year's 

notice,  or  payment  of  a  year's  interest 
in  lieu  thereof — Payment  on  Final 
Schedule  in  Land  Commission  Court 

[1916]  1  I.  R.  269,  273 
See  Land  Purchase  Acts — Incumbrance.   3. 

To  secure  bank  account — Mode  of    taking 

account  [1916]  1  I.  R.  312,  321  ; 

51  I.  L.  T.  R.  161 
See  Banker  and  Customer.    1. 

Subject  to  charges  "  so  far  as  they  effect 

the  land  "  [1901]  1  I.  R.  12,  261 

See  Power — Execution.    8. 

Subsequent  judgment — Merger 

[1895]  1  I.  R.  274  ;  29  I.  L.  T.  R.  52 
See  Judgment.    3. 

Tenant-for-life  of,  being  owner  of  part  of 

mortgaged  lands — Presumed  payment 
of  interest — Effect  of,  on  rest  of  mort- 
gaged estate  [1906]  1  I.  R.  370 
<See  Limitations,  Statute  of — Realty.    31. 

Transfer — Costs  of  transferor's  solicitor 

[1903]  1  I.  R.  29 
-See  Solicitor— Bill  of  Costs.    166. 

Tramsfer — Scale  charge  for  solicitor's  costs 

36  I.  L.  T.  R.  148  ;  3  N.  I.  J.  R.  29 
See  Solicitor— Bill  of  Costs.    165. 

Trustees  —  Infants'  estate  —  Expenses  of 

management  [1904]  1  I.  R.  513 

See  Salvage    3. 

•  Vested   in   trustees   with   power   to   give 

receipts — Equitable  tenant-for-life  and 

remainderman — Statute  of  Limitations 

[1896]  1  I.  R.  590  ;  30  I.  L.  T.  R.  71 

See  Limitations,  Statute  of — Realty.    30. 

Wasting  security  [1900]  1  I  R.  269 

See  Land  Judges'  Court— Incumbrance. 
2 

Winding  up — Sale — Costs 

[1908]  1.  R.  473 
See  Company — Winding  up.    5. 


MORTGAGEE. 

In  possession  48  I.  L.  T.  R.  157 

See  Parliament — Francliise.    15. 

Interest  payable  to  on  payment  off 

38  I.  L.  T.  R.  211 
See  Land  Purchase  Acts — Distribution  of 
Purchase  money.    7. 

Not  in  possession — "  Owner  " 

2  N.  I.  J.  R.  2 
See  Local  Government — Town. 

Puisne  mortgagee — Ejectment  on  the  title 

by  46  I.  L.  T.  R.  242 

See  Land — Action  for  Recovery  of.    10. 

Sale  of  lands  47  I.  L.  T.  R.  100 

See  Practice — Judgment.    47. 

MORTGAGEE  OF  TENANT-FOR-LIFE— Over- 
holding,  account  by      [1918]  1 1.  R.  95 
See  Limitations,  Statute  of — Trusts.    8. 

Power  of  sale — Not  suspended  by  pro- 

ceedings under  Land  Purchase  Acts 
50  I.  L.  T.  R.  55 
See  Land  Purchase  Acts — Practice.    14. 

MORTGAGE    SUIT^Costs    ol^uisne    incum- 
brancer — Priority 

[1917]  1  I.  R.  341,  493 
See  Costs  of  Puisne  Incumbrancer. 

MOTHER. 

Change  of  religion — Custody  of  infant 

[1902]  2  I.  R.  684  ;  36 1.  L.  T.  R.  170  ; 
3  N.  I.  J.  R.  351 
See  Inf  ant^Custody .    1 1 . 

Custody  of  child  [1900]  2  I.  R.  232  ; 

34  I.  L.  T.  R.  17 
See  Infant— Custody.    7. 

Intestacy — Advancement 

[1909]  1  I.  R.  172 
See  Advancement.    2. 

Right  of,  to  custody  of  infant.    Abandon- 

ment [1918]  2  I.  R.  98 

See  Infant— Custody.    10. 

MOTION — Costs — Two  counsel — Refreshers 

46  I.  L.  T.  R.  306 
See  Solicitor— Bill  of  Costs.    1 14. 

Ex  parte — Suppression  of  facts 

47  I.  L.  T.  R.  158 
See  Practice — Service.    32. 

MOTION  FOR  FINAL  JUDGMENT. 

After  close  of  pleadings 

[1909]  2  I.  R.  §00  ;  43  I.  L.  T.  R.  206 
See  Practice— Judgment.    20. 

—  Ejectment  on  notice  to  quit — Arrears  of 

rent  .         [1909]  2  I.  R.  104  ; 

42  I.  L.  T.  R.  228 
See  Practice — Judgment.    17. 

Writ — ^Amendment — Service 

[1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30 
See  Practice — Writ  Specially  Indorsed.    18. 

MOTION  FOR  JUDGMENT. 

48  I.  L.  T.  R.  215 

See  War    15. 

Delay — Explanation      .      1  N.  I.  J.  R.  229 

See  Practice — Judgment.    28. 
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MOTION  ON  NOTICE. 

47  I.  L.  T.  B.  165 

/See  Practice — Receiver.    21. 

Service    out    of    the    jurisdiotion — Land 

registry  52  I.  L.  T.  R.  36 

;See  Land  Registry.    47. 

MOTION  TO  REMIT. 

After  setting  down  for  trial 

49  I.  L.  T.  B.  98 
See  Practice — Transfer  for  Action.    3. 

Step  in  action — Motion  for  security 

36  I.  L.  T.  R.  51  ;  2  N.  I.  J.  R.  94 
See  Practice— Security  for  Costs.    36. 

MOTIVE— Of  gift— Will— Construction 

[1902]  1 1.  R.  79 
iSee  Will— Absolute  Gift.    32. 

MOTOR  CAR. 

1. Licence — Demonstration  car — Used  for 

trade  purposes — Carriage —  Customs  and  Inland 
Revenue  Act.  1888,  s.  i— Finance  (1909-10)  Act, 
1910,  o.  86.]  Defendant,  an  ironmonger  and 
motor  car  agent,  used  a  motor  car  as  a  "  demon- 
stration oar "  and  for  the  purposes  of  his 
business,  but  had  not  his  name  and  place  of 
business  on  the  motor  car.  In  answer  to  a 
summons  for  not  having  taken  out  a  licence  for 
the  car,  it  was  not  argued  that  the  motor  car 
was  not  a  carriage  within  Customs  and  Inland 
Revenue  Act,  1888,  but  that  the  oar,  being  used 
for  trade  purposes  only,  was  exempt  from  duty 
by  virtue  of  Finance  (1909-10)  Act,  1910,  s.  86:— 
Held,  the  car  was  a  carriage  within  Customs  and 
Inland  Revenue  Act,  1888,  s.  4,  and  was  not 
within  any  of  the  exceptions  contained  in 
Finance  (1909-10)  Act,  1910,  s.  86,  and  was 
therefore  liable  to  duty.  M'Clure,  Appellant, 
v.  Nesbitt,  Respondent, 

K.  B.,  48  I.  L.  T.  R.  245 

2. Speed  dangerous  to  public — Motor  Car 

Act,  1903  (3  Edw.  VII.,  s.  36),  s.  1—No  evidence 
of  actual  traffic — Justices — Conviction — Duplicity 
—Dublin  Police  Act,  1842  (5cfc6  Vict.,  c.  24), 
ss.  70,  72 — Entry  of  order  in  police  summons- 
book — Power  to  correct  technical  error  when 
drawing  up  conviction — Certioj'ari.']  The  prose- 
cutor was  summoned  under  section  1  of  the 
Motor  Car  Act,  1903,  before  a  Divisional  Justice 
of  the  Metropolitan  Police  District,  for  having, 
at  Stephen's  Green,  East,  in  the  said  district, 
driven  a  motor  bicycle  recklessly  and  at  a  speed 
dangerous  to  the  public  on  the  highway. 
Evidence  was  given  by  a  police  oonbtable  that 
the  prosecutor  had  driven  the  bicycle  along  the 
east  side  of  Stephen's  Green  a  distance  of  460 
yards  in  twenty-four  seconds  in  the  middle  of 
the  day.  No  evidence  was  given  as  to  the 
actual  state  of  traffic  there  at  the  time.  The 
prosecutor  was  convicted  and  fined  £10.  The 
conviction,  as  formally  drawn  up,  stated, 
following  the  language  of  the  section  of  the  Act, 
that  the  prosecutor  was  convicted  for  that  he 
' '  at  Stephen's  Green,  East,  in  the  County  of 
the  City  of  Dublin.  .  <  .  did  drive  a  motor 
bicycle   on    the   public   highway    at   a   speed 
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dangerous  to  the  public,"  having  regard  to  all  the 
circumstances  of  the  case,  including  the  nature, 
condition,  and  use  of  the  highway,  and  to  the 
amount  of  traffic  which  actually  was  at  the 
time,  or  which  might  reasonably  be  expected  to 
be,  on  the  said  highway  : — Held,  upon  anapplica- 
tion  by  prosecutor,  on  notice,  for  a  conditional 
order  for  a  certiorari,  that  the  conviction  was 
good  in  form,  and  that  it  was  not  necessary  that 
it  should  appear  on  its  face  whether  the  circum- 
stances taken  into  consideration  by  the  magis- 
trates were  the  amount  of  the  traffic  which  was 
actually  at  the  time  on  the  highway,  or  the 
amount  which  might  reasonably  be  expected  to 
be  there.     Held,  also  (assuming  it  to  be  open 
to  the  prosecutor,  having  regard  to  the  form  of 
conditional   order   asked   for,   to   go   into   the 
sufficiency  of  the  evidence),  that  the  evidence 
was  sufficient  to  justify  a  conviction  under  the 
section.     Held,   also,  that  the   magistrate,   in 
drawing  up  then  and  there  the  formal  convic- 
tion, was  at  liberty  to  amend  a  technical  error 
in  the  form  of  the  order,  as  appearing  in  the 
entry  in  the  police  summons  book.    R.  (Cahill) 
V.  Divisional  Justices  of  Dublin 

K.  B.,  [1904]  2  I.  R.  698  ;  5  N.  I.  J.  R.  3 

Insurance — Representations — Negligence 

[1907]  2  I.  R.  328,  339  ;  40 1.  L.  T.  R.  19, 154 
See  Contract.    6. 

Motor  Car  Act,   1903,  s.   1   (1)— Several 

separate  offences  created  by 

[1914]  2  I  R.  150  ;  48  I.  L.  T.  R.  6 
See  Justices  Jurisdiction  (Petty  Sessions). 
116. 

MOTOR   TRAFFIC— Public   road,   repair  of— 
Extraordinary  traffic 

[1917]  2  I.  R.  49 
See  Local  Government — Roads.    7. 

MOUNTJOY  SQUARE  ACT. 

Rates  —  Statute  —  Contruction  —  Statutory 
remedy  not  exclusive  remedy — Payment  of  rate 
charged  on  premises  enforceable  by  receiver  or 
sale — Mount  joy  Square  Act,  1802  (42  Geo.  III., 
c.  34).]  The  Mountjoy  Square  Act  of  1802 
(42  Geo,  III.,  0.  34),  s.  5,  provides  that  each 
house  or  piece  of  ground  specified  in  the  schedule 
to  the  Act  shall  be  chargeable  with,  liable  to, 
and  the  same  was  thereby  charged  with  a  yearly, 
rate  to  be  made  by  the  Commissioners  of  the 
Square.  Section  6  empowers  the  Commissioners 
to  collect  and  levy  such  rate,  and,  in  default 
of  payment  of  any  rate  thereby  chatged  upon 
such  house  or  piece  of  ground,  to  enter  and 
levy  the  same  by  distress  or  sale  Of  the  goods  of 
the  inhabitant  occupier  or  proprietor  of  such 
house  or  ground : — Held,  following  Commis- 
sioners of  Mountjoy  Square  v.  Walsh  ([1914] 
1  I.  R.  50,  note),  that  the  remedy  of  the  Com- 
missioners for  enforcing  payment  of  the  rate 
was  not  limited  to  the  statutory  remedy  of 
distress,  but  that  they  were  entitled  to  a  charge 
on  the  house  of  the  owner  enforceable  by  a 
receiver  or  sale.  Commissioners  of  Mountjoy 
Square  v.  Morrin  M.  R.,  [1914]  1  I.  R.  43 

Same  v  Walsh  M.  R.,  [1914]  1 1.  R.  50,  note. 
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MUNICIPAL     BOUNDARY— Holding     whether 

urban  [1897]  2  I.  R.  352  ; 

31  I.  L.  T.  R.  57 

See  Land  Law  Acts — Character  of  Holding. 
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MUNICIPAL  CORPORATION— ACCOUNTS. 

1. Dublin  Corporation  —  Audit — Local 

Government  Board  —  Auditor  — •  Enforcing  sur- 
charges— ■"  Person  aggrieved" — Certiorari — Dis- 
cretion— Mandamus — Local  Government  (Ireland) 
Act,  1871  (34  ofc  35  Vict.,  c.  109),  ss.  11,  12,  <fc 
13.]    By  34  &35Vict.,v;.  109,  s.  11,  the  accounts 
of  municipal  bodies  in  Ireland  are  directed  to 
be  audited  yearly  by  the  auditor  of  accounts 
relating  to  the  relief  of  the  poor  in  the  locality ; 
and,  by  section  12,  any  person  aggrieved  by 
the  allowance,  disallowance,  or  surcharge  of  any 
sum  by  such  auditor,  may  apply  to  the  Queen's 
Bench  for  a  writ  of  certiorari,  and  the  Court, 
if   it   appear  that  the   auditor's   decision   was 
erroneous,  shall  order  the  payment  of  such  sum 
improperly  allowed,  disallowed,  or  surcharged, 
to  the  party  entitled  thereto  by  the  party  who 
ought  to  repay  the  same  ;    or  any  person  so 
aggrieved   may,  in  lieu   of  such   application, 
apply  to  the  [Local  Government  Board]  to  in- 
quire into  and  decide  upon  the  lawfulness  of  the 
reasons  stated  by  the  auditor  for  such  allowance 
or  disallowance,  and  it  shall  thereupon  be  lawful 
for  the  [Local  Government  Board]  to  issue  such 
order  therein  as  they  may  deem  requisite  for 
determining    the    question.     In    auditing    the 
accounts  of  the  Corporation  of  Dublin  for  the 
year  ending  the  31st  December,  1892,  D.  (the 
Local  Government  Board  auditor)  allowed  (a) 
a  sum  of  £880  expended  in  connection  with 
extensions   (alleged   not    to   have    been    duly 
authorised)   of   the   new  supper-room   of   the 
Mansion  House  ;    (6)  a  sum  of  £96  17s.,  ex- 
penses  of  floral  decorations   of  the   Mansion 
House  on  the  occasions  of  balls,  dinner-parties, 
(Sic.  ;  (c)  a  sum  of  £27  in  respect  of  the  travelling 
expenses  of  members  of  the  Corporation,  some 
not  being  members  of  the  Waterworks  Com- 
mittee, on  the  occasion  of  the  Annual  Inspection 
of  the  Vartry  Waterworks,  below  mentioned ; 
and  he  disllowed  (d)  the  sum  of  £120  paid  to  the 
architect    who    superintended   the    extensions 
above   mentioned   of   the   new   supper-room ; 
(e)  the  sum  of  £5  5s.  paid  for  the  illumination 
of   a   certificate   of  the   freedom  of   the   City 
presented  to  the  Provost  of  Trinity  College, 
Dublin  ;   and  (/)  the  sum  of  £51  16s.  8d.  (part 
of  £88  12s.  Id.),  being  the  expenses  of  luncheons 
partaken  of  by  the  members  of  the  Corporation, 
members  of  the  Waterworks  Committee  and 
others  on  the  occasion  of  the  Annual  Inspection 
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of  the  Vartry  Waterworks  in  the  year  1892,  and 
the  sum  of  £3  3s.  for  luncheons  on  the  occasion 
of  a  "  Sanitary  Inspection  "  of  the  said  Water- 
works, surcharging  these  amounts  against  the 
members  of  the  Committees  of  the  Council  by 
whom  the  payments  had  been  made.  These 
Committees  communicated  by  letter  with  the 
Local  Government  Board,  who  treated  their 
communications  as  an  appeal  by  persons 
aggrieved,  within  34  &  35  Vict.,  o.  109,  s.  12, 
and  after  considering  the  matter  expressed  to 
the  auditor  their  opinion  (which  the  auditor 
followed)  that  no  further  action  should  be  taken 
to  enforce  the  surcharges.  On  motion  to  make 
absolute  a  conditional  order  obtained  by  B., 
a  ratepayer,  for  a  writ  of  certiorari  to  remove 
and  quash  the  allowance  so  made,  and  for  a  writ 
of  mandamus  to  compel  the  auditor  to  enforce 
the  disallowances  by  recovering  the  amount  of 
same  from  the  persons  against  whom  they  had 
been  or  should  have  been  certified  to  be  due  : — 
Held  (per  Sir  P.  O'Brien,  C.J.,  O'Brien  and 
Madden,  JJ.),  that  there  was  no  appeal  pending 
before  the  Local  Government  Board  within 
section  12  of  the  Local  Government  Board 
(Ireland)  Act,  1871,  to  oust  the  authority  con- 
ferred upon  the  Court  by  the  same  section  ; 
that  the  auditor  had  properly  allowed  (a)  £800 
(extensionof  newsupper-room) ;  hadimproperly 
allowed  (b)  £96  17s.  (floral  decorations) ;  had 
improperly  allowed  that  part  (i.e.,  £12  lis.  2d.) 
of  (c)  £27  (travelling  expenses)  which  related  to 
the  expenses  of  members  of  the  Corporation  not 
being  members  of  the  Waterworks  Committee  ; 
that  he  had  improperly  disallowed  (d)  £120 
(architect's  fee)  and  (e)  £5  5s.  (Certificate  of 
Freedom) ;  and  had  properly  disallowed  (/) 
£51  16s.  8d.  and  £3  3s.  (Vartry  luncheons) ; 
that  accordingly  a  writ  of  certiorari  must  issue 
to  remove  the  erroneous  allowances  of  (6) 
£96  17s.  (floral  decorations)  and  (c)  part  (i.e., 
£12  lis.  2d.)  of  £27  (travelling  expenses),  and 
therewith  an  immediate  order,  under  the 
statute,  enforcing  the  surcharge  of  these  sums; 
and  that  a  writ  of  mandamus  should  issue  to 
enforce  the  surcharge  of  (/)  £51  16s.  8d.  and 
£3  3s.  (Vartry  luncheons),  which  had  been 
properly  disallowed.  Per  Johnson,  J.  (who 
concurred  as  to  the  allowances),  that  an  appeal 
was  pending  before  the  Local  Government 
Board  in  reference  to  the  disallowances,  and 
that  therefore  the  Court  could  not  interfere  as 
to  the  disallowance  of  (/)  £51  16s.  8d.  and  £3  3s. 
(Vartry  luncheons).  Where  borough  rates  are 
misapplied  by  Committees  of  the  governing 
body  of  a  borough,  and  the  amount  so  mis- 
applied is  surcharged  against  the  members  of 
the  Committees  by  whom  the  payment  is  made, 
a  ratepayer  of  the  borough  is  a  person  aggrieved 
within  section  12  of  34  &  35  Vict.,  c.  109. 
The  Committee  are  not,  although  the  individual 
members  so  surcharged  are,  persons  so  aggrieved. 
Per  Sir  P.  O'Brien,  C.J.,  such  ratepayer,  as 
being  specially  aggrieved  by  mis-application  of 
the  rates,  would  be  entitled  at  common  law, 
and  independently  of  the  statute,  to  a  writ  of 
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certiorari  as  of  right.  Per  Madden,  J. ,  at  common 
law,  where  a  person  comes  forward  to  redress 
an  individual  grievance,  the  writ  of  certiorari 
issues  as  of  right ;  where  a  person  comss  for- 
ward to  assert  a  right  in  which  a  more  or  less 
numerous  class  of  the  public  are  interested,  the 
issue  of  the  writ  is  within  the  discretion  of  the 
Court.  R.  V.  Justices  of  Surrey  (L.  R.  5  Q.  B, 
466)  discussed.  Under  34  &  35  Vict.,  o.  109 
(amended  by  35  &  36  Vict.,  c.  69,  s.  4),  the 
authority  of  the  Local  Government  Board  in 
regard  to  their  auditor,  when  engaged  in  the 
audit  of  the  accounts  of  municipal  bodies  in 
Ireland,  is  that  solely  of  an  appellate  tribunal, 
to  decide  upon  the  lawfulness  of  reasons  de- 
finitely brought  before  them  by  a  person 
aggrieved  by  any  decision  of  such  auditor 
S.  (Bridgeman)  v.  Drury 

Q.  B.,  [1894]  2  I.  R.  489 
a.  — —  Township  Commissioners  —  Audit  — 
Surcharge — Salary  paid  to  bank  as  treasurer  in 
lieu  of  interest  on  overdrafW]  A  salary  paid  by 
the  Pembroke  Township  Commissioners  to  the 
Bank  of  Ireland  for  acting  as  treasurer,  but 
which  was  admittedly  paid  to  cover  interest  on 
an  overdraft  (which  the  Commissioners  had  no 
power  to  pay)  was  surcharged  by  the  auditor  : — 
Held,  on  certiorari,  that  the  surcharge  was 
warranted.    E.  (Jackson)  v.  Newell 

Q.  B.,  [1898]  2  I.  R.  530  ;  31  I.  L.  T.  R.  8 

3. Township  Commissioners  —  Audit  — 

Local  Government  Board  auditor — Surcharge — 
Payments  which  the  auditor  deems  to  be  '^  con- 
trary to  law  or  unfounded" — Certiorari — Local 
Oovernment  (Ireland)  Act,  1871  (34  &  35  Vict., 
c.  109),  s.  12.]  The  Commissioners  of  Killarney 
Township  thought  fit  to  have,  at  one  and  the 
same  time,  two  systems  of  lighting  in  their 
township,  the  one  by  gas,  the  other  by  electricity 
under  two  difEerent  contracts,  with  two  different 
persons,  the  gas  contract  being  the  earlier  in 
date.  It  may  be  here  assumed  that  the  gas 
contract  was  invalid,  as  being  for  over  £50,  and 
not  duly  sealed  as  required  by  the  Public  Health 
Act.  Both  contracts  had,  however,  been  re- 
cognised as  valid  by  decrees  of  the  County  Court 
for  work  done  and  services  rendered  thereunder. 
It  may  also  be  assumedthat  one  lighting  contract 
would  have  been  amply  sufficient  for  the  needs 
of  the  township,  and  that  the  existence  of  two 
concurrent  contracts  was  owing  to  a  want  of 
unanimity  among  the  Commissioners.  Certain  of 
the  Commissioners  (the  present  applicants)  had 
signed  (o)  a  cheque  for  £41  17s.  6d.,the  amount 
of  an  unappealed  Civil  Bill  decree  obtained,  for 
work  under  this  contract,  by  the  Electric  Light 
Company,  and  costs,  and  (b)  two  cheques  for 
£17  10s.  6d.  and  £24  14s.  3d.  to  the  same  com- 
pany, the  one  prior  the  other  subsequent  to  said 
decree.  The  auditor,  when  auditing  the  town- 
ship accounts,  surcharged  these  payments  against 
the  present  applicants  on  the  ground  that  they 
were  unfounded  and  illegal,  inasmuch  as  the 
Commissioners  had  no  right  to  enter  into  a  second 
contract  for  the  very  same  thing,  for  the  doing 
of  which  they  had  already  entered  into  a  valid 
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contract.  On  certiorari : — Held,  that  the  sur- 
charges must  be  quashed — (a)  the  first  surcharge 
on  the  ground  that  it  was  in  respect  of  payment 
of  a  debt  which  a.  competent  Court  had  con- 
clusively established  to  be  due  ;  and  (5)  the  other 
surcharges,  either  on  the  ground  (per  O'Brien 
and  Johnson,  JJ.)  that  they  were  in  respect 
of  payments  under  a  contract  the  validity  of 
which  was  recognised  by  such  decree,  or  on  the 
ground  (per  Palles,  C.B.)  that,  as  there  was  no 
evidence  to  sustain  the  expressed  reason  of  the 
auditor's  surcharge  (viz.,  the  existence  of  a 
prior  valid  contract),  the  surcharge  could  not  be 
supported.     B.(Dackett)Y.  Calvert 

Q.  B.,  [1898]  2  I.  R.  511 

MUNICIPAL  CORPORATION— BURGESS. 

1.  — —  "  House  "  or  "  shop  "  — Stall  in 
market  — •  Occupation  —  Municipal  Corporations 
(Ireland)  Act,  1840  (3«fe  4  Vic,  c.  108),  a.  30.] 
C.  and  others  held,  as  weekly  tenants,  from  th« 
Corporation  of  the  City  of  Cork,  and  subject  to 
the  regulations  of  the  corporation,  stalls  in  the 
public  market.  The  market  building  was  closed 
and  locked  from  10  p.m.  to  9  a.m.,  the  keys  of 
the  building  being  kept  by,  and  a  night-watch- 
man employed  and  paid  by,  the  corporation. 
These  stalls  were  open  in  front,  and  were  fitted 
with  moveable  benches  : — Held,  that  such  stall- 
holders were  not  occupiers  within  the  meaning 
of  3  &  Vict.,  c.  108,  s.  30;  and  that  such 
stalls  were  not  shops  within  the  same  section. 
Re  Falls  (3  Cr.  &  D.  267)  questioned.  Lovell  v. 
Callaghan  and  others  (Re  Cork  Burgess  Boll) 

Q.  B.,  [1894]  2 1.  R.  346 

2. "Joint    occupiers    as    tenants" — 

Partners — Appeal — Status  of  appellant — 3  &  4 
Vict.,  c.  108,  ss.  9,  34,  43,  50—6  *  7  Vict.,  c.  93, 
s.  4.]  The  tenant  of  certain  premises,  where  he 
carried  on  business,  having  taken  his  son  into 
parbnership,  though  without  any  written  con- 
tract between  them,  and  the  rates,  rent,  and 
taxes  having  been  paid  out  of  the  partnership 
property : — Held,  that  such  occupation  by  the 
son  was  evidence  of  a  sub-tenancy,  and  they 
were  "  joint  occupiers  as  tenants  "  within  3  &  4 
Vict.,  c.  108,  s.  34.  Rogers  v.  Harvey  (5  C.  B. 
N.  S.  3)  followed.  Qucere,  can  an  objector  who, 
since  the  objection  was  lodged,  has  been  removed 
from  the  burgess  roll  maintain  an  appeal  as  a 
"  burgess,"  under  3  &  4  Vict.,  c.  108,  s.  50  ? 
Whelan  v.  Nelson  Q.  B.,  33  I.  L.  T.  R.  44 

MUNICIPAL  CORPORATION— BY-LAWS. 

Reasonableness  —  Buildings  of  a  temporary 
character  —  Public  Health  (Ireland)  Act,  1878 
(41  <fc  42  Vict.,  c.  62),  as.  40,  41.]  The  defen- 
dants were  prosecuted  under  the  Public  Health 
(Ireland)  Act,  1878,  ss.  40  and  41,  and  the  Dublin 
City  by-law  framed  thereunder — (a)  for  erecting 
a  new  building  of  wood  within  the  urban 
sanitary  district  without  giving  the  required 
notice  to  the  complainants ;  (6)  for  erecting  a 
building  not  enclosed  by  walls  of  incombustible 
material ;  and  (c)  for  erecting  a  building  pro- 
jecting beyond  the  front  of  the  buildings  on 

3  E 
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MUNICIPAL  CORPORATION— BY-LAWS— COM. 

either  side  of  it  in  the  street  without  the  required 
consent.  The  building  in  question  was  a  re- 
movable structure  (65  feet  by  21  feet),  with  a 
canvas  roof,  composed  entirely  of  wood,  made 
up  in  sections,  which  could  be  put  together  or 
taken  down  in  a  few  days.  It  "  was  intended 
for,  and  actually  used  as,  a  temporary  structure 
at"  the  place  in  question,  and  was  erected  for 
use  there  only  for  a  few  months  for  the  purpose 
of  religious  meetings.  On  a  case  stated  for  the 
opinion  of  the  Queen's  Bench  Division : — Held 
(by  Lord  O'Brien,  L.C.  J.,  and  Boyd,  J.  ;  Barton, 
J.,  diss.),  that  the  Public  Health  Act,  1878,  and 
the  Dublin  by-laws  framed  thereunder,  con- 
templated buildings  of  a  permanent  character, 
not  temporary  structures  such  as  the  premises 
in  question.  Lord  Mayor,  Aldermen  and  Bur- 
gesses of  Dublin,  Appellants ;  Irish  Church 
Missions,  Johnston  and  Mumford,  Respondents 
q.  B.,  [1901]  2  I.  R.  387  ;  34 1.  L.  T.  R.  216  ; 
1  N.  I.  J.  R.  28 

MUNICIPAL  CORPORATION— CONTRACTS. 

Payment  of  interest  —  Ultra  vires.']  A  gas 
company  sUed  a  municipal  body  for  a  sum  of 
money,  £451  7s.  9d.,  which  included  £108  8s.  lid. 
interest.  The  defendants  lodged  £342  8s.  lid. 
in  Court,  and  relied  (1)  on  the  fact  that  by 
section  201  (1)  of  the  Public  Health  Act,  1878, 
any  contract  made  by  a  sanitary  authority  ex- 
ceeding £50  should  be  in  writing  and  under 
seal ;  (2)  that  under  section  201  (2)  of  the  same 
Act  it  should  specify  a,  pecuniary  penalty  to 
be  paid  in  case  the  terms  of  the  contract  were 
not  duly  performed ;  (3)  that  if  the  contract 
was  entered  into  under  10  Vict.,  c.  16,  the  pro- 
visions of  section  58  had  not  been  complied 
with,  and  the  defendants  also  relied  on  the  fact 
that  any  agreement  to  pay  interest  was  ultra 
vires.  The  Judge  gave  a  direction  in  favour  of 
the  defendants.  Queenstown  Gas  Co.  v.  The 
Queenstown  Town  Commissioners 

N.  P.,  Holmes,  J.,  31  I.  L.  T.  380 

MUNICIPAL   CORPORATION— PROPERTY. 

Superfluous  land — Disposition  of  —  Fee-farm 
grant — Amount  of  rent — Compromise  of  litigation 
with  grantee — By-laws — Public  Health  (Ireland 
Act,  1878  (41  &  42  Vict.,  c.  52),  s.  202— Local 
Government  Board  (Ireland)  Provisional  Orders 
Confirmation  (No.  3)  Act,  1891  (54  <fc  55  Vict., 
c.  57.]  A  corporation,  under  powers  conferred 
on  them,  as  sanitary  authority  under  the  Public 
Health  (Ireland)  Act,  1878  (41  &  42  Vict.,  c.  52), 
by  a  Local  Government  Board  Order  confirmed 
by  Act  of  Parliament,  acquired  certain  premises 
for  the  purpose  of  widening  a  street.  The  order 
provided  that  in  case  any  part  of  the  premises 
were  not  required  for  the  purpose  aforesaid,  the 
sanitary  authority  might  sell  the  same,  or  demise 
or  grant  the  same  in  fee -farm  subject  to  such 
rents  as  might  seem  expedient  to  the  sanitary 
authority.  By  previous  local  Acts  incorporating 
the  Lands  Clauses  Cons  ilidation  Act,  1845 
(8  Vict.,  c.  18),  the  corporation  were  given 
powers  of  disposing  by  auction  or  tender,  and 
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subject  to  certain  conditions  and  restrictions,  of 
lands  not  required  for  the  purposes  of  the  Acts. 
One  of  those  Acts  gave  power  to  the  Council  to 
make  by-laws  for  regulating  the  carrying  on  of 
their  business,  but  provided  that  no  such  by-law 
should  be  of  any  force  until  forty  days  after 
the  same  should  have  been  sent  to  the  Lord 
Lieutenant,  and  gave  power  to  him  to  disallow 
the  same.     By  one  of  certain  standing  orders 
adopted  by  the  Council  on  the  1st  January,  1894, 
for  the  regulation  of  their  proceedings,  it  was 
provided  that  full  publicity  should  in  all  cases 
be  given  of  intended  sales  or  letting  of  corpora- 
tion property,  and  that  all  property  should  in 
the  first  instance  be  put  Up  for  sale  by  auction 
subject  to  such  restrictions,  if  any,  as  might  be 
requisite.    These  standing  orders  had  not  been 
sent  to  the  Lord  Lieutenant  pursuant  to  the 
local  Act,  nor  had  they  been  made  Under  seal  or 
confirmed  by  the  Local  Government  Board  as 
required  by  the  Public  Health  Act  in  the  case 
of  by-laws.     Portion  of  the  property  was  not 
required  for  the  purposes  for  which  it  was  taken, 
and  the  corporation  advertised  it  to  be  let  by 
auction  in  lots  in  fee-farm,  and  fixed  reserved 
prices  as  to  the  rents.     Lots  11  and  12  adjoined 
property  of  JJ.,  who  had  been  in  successful 
litigation  with  the  corporation  about  windows 
in  his  premises,  the  existence  of  which  prevented 
another  owner  from  building  in  accordance  with 
an  agreement  between  him  and  the  corporation 
— the  carrying  out  of  the  corporation  scheme 
being  thus  interfered  with.     There  was  also 
another  dispute  between  B.  and  the  corporation 
about  a  right  of  way  claimed  by  him  over  other 
premises.    Lots  11  and  12  were  not  put  up  for 
auction,    and    the     corporation    subsequently 
passed  a  resolution  adopting  an  agreement  with 
R.  to  give  him  a  fee-farm  grant  thereof  at  a  rent 
about  10  per  cent,  less  than  that  fixed  for  the 
auction  as  the  reserved  rate,   R.  agreeing  to 
relinquish  all  rights  to  the  windows  and  passage. 
In  an  action  on  behalf  of  ratepayers  to  restrain 
the  corporation  from  acting  on  the  resolution  : — 
Held,  that  the  powers  as  to  superfluous  land 
conferred  by  the  order  were  not  affected  by  the 
conditions  and  restrictions  imposed  by  the  earlier 
Acts;  that  the    standing  orders  were  by-!o.wB, 
and  that,  not  having  been  approved,  they  had 
not  any  force  ;  that  the  corporation  as  sanitary 
authority  had  under  the  order  a  discretion  as 
to  the  mode  of  disposing  of  the  superfluous 
ground  either  by  sale  or  letting  for  years,  or 
granting  in  fee -farm,  that  no  obligation  was 
imposed  on  them  by  the  Sanitary  Act  or  the 
order  as  to  how  the  sale  was  to  be  effected, 
whether  by  public  auction  or  tender,  or  private 
agreement ;  that  so  long  as  they  performed  their 
trust  for  the  benefit  of  the  ratepayers  honestly, 
and  without  a  view  to  private  advantage,  that 
discretion  could  not  be  interfered  with  by  the 
Court.    And  the  Court  being  satisfied  that  the 
action  of  the  Council  and  its  committee  was 
perfectly  bona  fide,  and  was  believed  by  them 
to  be  beneficial  to  the  city  and  its  inhabitants. 
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continued. 
and  that  the  unliquidated  portion  of  the  con- 
sideration for  the  grant  was  honestly  estimated 
by  the  corporation  as  worth  the  difference 
between  the  rent  agreed  to  and  that  fixed  as  a 
reserved  rate  : — Held,  that  the  passing  of  the 
resolution  to  adopt  the  agreement  was  within 
the  scope  of  the  authority  of  the  council,  and 
could  not  be  restrained  as  being  ultra  vires.  To 
establish  such  a  case  of  undervalue  as  would 
in  itself  justify  the  interference  of  the  Court, 
it  is  not  enough  to  show  that  a  higher  price 
might  possibly  have  been  obtained  :  it  must  be 
a  gross  undervalue,  a  price  so  inadequate  as  in 
itself  to  show  prima  facie  that  the  transaction 
was  not  a  fair  one.  Attorney-General  v.  Belfast 
Corporation  V.-C,  [1898]  1  I.  R.  200 

MUNICIPAL  CORPORATION— RATES. 

1.  Exempilon  —  Borough  rates — "  Occu- 
pier " — Sent  issuing  mit  of  premises  used  for 
public  or  charitable  purposes — The  Towns  Im- 
provement (Ireland)  Act,  1854  (17  cfc  18  Vict., 
c.  103),  ss.  1,  60— TAe  Valuation  Act,  1854  (17  <fc 
18  Vict.  c.  8)  s  2.]  The  lessor  of  premises,  let 
and  used  for  public  or  charitable  purposes, 
within  the  limits  of  a  borough  governed  by  Com- 
missioners constituted  under  the  Towns  Improve- 
ment (Ireland)  Act,  1584,  is  not  chargeable 
under  section  60  of  that  .4ct  to  borough  rates 
in  respect  of  halt  the  annual  rent  derived  there- 
from, though  such  half  rent  is  included  in  the 
General  Valuation  Lists,  pursuant  to  section  2 
of  the  Valuation  Act,  1854.  Greene  v.  Thornton 
(16  L.  R.  I.  381)  discussed.  Shillington  v.  Mont- 
gomery Q.  B.,  [1897]  2  I.  R.  598  ; 

32  L  L.  T.  R.  9 

2.  Exemption — Buildings  used  for  public 

charitabe  purposes — Tovms  Improvement  Glauses 
Act,  1847,  s.  168.]  Buildings  used  for  public 
charitable  purposes  are  exempt  from  cHy  rates 
under  the  Towns  Improvement  Clauses  Act, 
1847  (10  &  11  Vict.,  c.  34),  s.  168,  but  they  must 
be  exclusively  so  used  to  entitle  them  to  the 
exemption.  Union  Hall  Trustees  v.  Londonderry 
Corporation.  Co.  Ct,  28  I.  L.  T.  R.  100 

3.  Occupation — Furnished     houses     for 

temporary  letting.']  The  defendant  was  the 
owner  of  furnished  dwelling-houses  let  and 
occupied  during  two  or  three  months  of  the 
year,  but  admittedly  untenanted  during  the 
remainder.  The  furniture  was  in  the  houses 
all  the  year  round.  It  was  contended  for  the 
plaintiff  that  they  were  not  "  unoccupied 
houses  "  or  "  unproductive  "  under  section  60 
of  the  Towns  Improvement  Act,  inasmuch  as 
they  were  sheltering  the  furniture  in  them  : — 
Held  that  the  houses,  having  the  furniture  in 
them,  were  beneficially  occupied  within  the  mean- 
ing of  Stanton  v.  Cohen,  and  decree  given.  Com- 
missioners of  Toum  of  Youghal  v.  Long 

Co.  Ct.,  31  1.  L.  T.  345 

4.  — —  Market  tolls  —  Borough  'rates  — 
"  Occupy  " — The  Towns  Improvement  {Ireland) 
Act,  1854  (17  *  18  Vict.,  c.  103),  s.  60— The  Tovms 
Improvement  Glauses  Act,  1847  (10  dk  11   Vict., 
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c.  34),  s.  167.]  The  tolls  and  custom.s  of  fairs 
and  markets  within  the  limits  of  a  borough 
governed  by  Commissioners  constituted  under 
the  Towns  Improvement  (Ireland)  Act,  1854, 
are  not  chargeable  with  borough  rates  under 
section  60  of  that  Act.  Bedington  v.  Millar 
(24  L.  R.  I.  65)  followed.  Ennis  Town  Com- 
missioners V.  Macbeth 
Q.  B.,  [1897]  2  I.  R.  552  ;  31  I.  L.  T.  R.  136 

5.  ■  Validity — Township  Commissioners — 

Urban  sanitary  authority — Public  Health  (Ire- 
land) Act,  1878  (41  (b  42  Vid.,  c.  52),  sects.  226, 
227 — Tovms  Improvement  (Ireland)  Act,  1854 — 
Special  Act — Limit  on  rate — "Sanitary  Acts."] 
Town  Commissioners,  acting  under  a  Special  Act, 
which  incorporated  the  Towns  Improvements 
(Ireland)  Act,  1854,  the  Gasworks  Act,  1847, 
and  certain  provisions  of  the  Waterworks  Clauses 
Act,  1847,  were  also  the  sanitary  authority  of 
the  township.  The  Special  Act  provided  that 
the  township  rate  should  not  exceed  in  any 
year  2s.  in  the  pound  without  the  consent  of 
two-thirds  of  the  ratepayers  at  a  special  general 
meeting  The  Commissioners,  without  the  pre- 
scribed consent,  made  a  township  rate  of  2s.  6d. 
in  the  pound,  not  only  for  sanitary  purposes 
but  for  all  the  purposes  of  the  Special  Act  :— 
Held  (affirming  the  judgment  of  the  Exchequer 
Division)  that  the  rate  was  bad.  Manly  v. 
Young  Ex.,  [1895]  2  I.  R.  676  ; 

App.,  [1896]  2  I.  R.  126 

6.  Valuation  Acts — Municipal  rate  struck 

on  General  Revision  List —  Invalidity  —  Local 
Government  (Ireland)  Act,  1898,  s.  65 — Adaptation 
of  Irish  Enactments  Order,  1899,  Art.  37  (/)  and 
(»).]  Where  under  section  65  (1)  of  the  Local 
Government  (Ireland)  Act,  1898,  application  was 
made  for  a  general  revaluation  of  rateable 
hereditaments,  and  the  mimicipal  council  struck  . 
the  municipal  rate  for  the  year  upon  the  list 
supplied  tO|  them  by  the  Commissioners  of 
Valuation  in  response  to  this  application,  and 
no  separate  list  on  the  basis  of  an  annual  revision 
was  furnished : — Held,  that  Art.  37  (n)  of  the 
Adaptation  of  Irish  Enactments  Order  applies 
only  to  an  annual  revision,  and  does  not  con- 
template or  include  general  revaluations  or 
revisions,  and  accordingly  that  the  rate  in 
question,  having  been  struck  upon  a  list  that 
was  irregular  and  illegal,  should  be  quashed. 
B.  (M^Cusher)  v.  Belfast  Corporation 

App.,  35  I.  L.  T.  R.  198  ;  1  N.  L  J.  R.  2« 

7  Water  tsA^— Non-adoption  of  Towns 

Improvement  Act.]  Where  a  municipal  body 
has  not  adopted  the  provisions  of  the  Towns 
Improvement  Act  (Ireland),  s.  60,  with  respect  to 
water,  the  provisions  of  section  228  of  the 
Public  Health  Act,  1878,  do  not  apply,  and  a 
rate  exceeding  2s.  in  the  £  can  be  struck,  under 
section  66  and  227  of  the  Public  Health  Act.  In 
re  Queenstoiim  Water  Bate  31  I.  L.  T.  358 

MUNICIPAL  PURPOSES— Hereditaments  used 
for  PubUc  Purposes 

[1916]  2  L  R.  77,  95 
See.  Poor  Rate— Exemption.    16. 
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MUNITIONS  OF  WAR  ACT,  1915,  ss.  1,  2  and  3. 
"  Difference  "— "  Strike  "—"  Lockout."]  The 
"  difference  "  referred  to  in  the  Munitions  of  War 
Act,1915,5&  6Geo.V.,o.99,ss.  1,  2  and  3.  is  the 
'  'di  fference ' '  when  it  is  first  apprehended  or  comes 
into  existence  as  a  "  difference  '"•  and  once  such 
a  "  difference"  exists,  neither  masters  nor  men 
have  any  right  to  make  any  change  in  the  matter 
concerning  which  the  "  difference"  exists,  with- 
out first  making  application  to  the  Board  of 
Trade,  imder  section  1  of  the  Act.  George, 
Appellant;   Picken,  Eespondent 

Mun.,  App.,  51 1.  L.  T.  R.  153 


MURDER — Plea  not  guilty  of  murder  but  guilty 
of  manslaughter — Second  plea  autre 
fois  convict  49  I.  L.  T.  R.  28 

See  Criminal  Law — (General).    19. 

MUTINY  ACTS — Action  for  false  imprisonment 
against  Governor  of  Military  Prison — 
Pleading  17  I.  C.  L  R.  375 

See  False  Imprisonment.    4. 

MUTUALITY— Contract  46  I.  L.  T.  R.  25 

See  Executor — Actions.    27. 
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NAME. 

Condition  in  will — Condition  subsequent 

— Disentailing  deed 

[1912]  1  I.  R.  288 
iSee  Will— Condition.    15. 

Indentified  -with  manufacture — ^Two  firms 

of  same  surname         [1900]  1  I.  R.  43 
.    See  Trade  Mark.    4. 

Latent  ambiguity — Will 

[1905]  1  I.  R.  353 
See  Will — Ambiguity.    7. 

Of  company — False  representation 

[1904]  2  I.  R,  634 ;  38  I.  L.  T.  R.  137  ; 
4  N.  I.  J,  R.  172 
See  Dentist.    3. 

On  cart  [1906]  2  I.  R.  181  ; 

40  I.  L.  T.  R.  76 
See  Name  on  Cart. 

Trade — Misleading  addition — Untrue  des- 

cription [1909]  1  I.  R.  185  ; 

43  I.  L  T.  R.  128 
See  Trade  Name.    2. 

NAME  AND  ADDRESS— WiHuUy  giving  false- 
Liability  of  master  for  act  of  servant 
[1915]  2  L  R.  128 
See  Weeds  and  Agricultural  Seeds  (Ireland) 
Act,  1909. 

NAME  ON  CART. 

Name  and  residence  of  owner  painted  in  Irish 
letters — Summary  Jurisdiction  (Ireland)  Act,iS5\ 
(14  <fc  15  Vict.,  c.  92),  s.  12  (1.)]  Section  12  (1) 
of  theSmumary  Jurisdiction  (Ireland)  Act,  1851, 
imposes  a  penalty  on  the  owner  of  a  cart,  &c., 
who  uses  it  on  a  public  road  without  having  his 
name  and  residence  painted  upon  some  con- 
spicuous part  of  the  off-side  in  legible  letters 
of  the  dimensions  and  colour  therein  mentioned  : 
— Beld,  that,  on  the  true  construction  of  the 
sub-section,  the  "  legible  letters "  therein  re- 
ferred to  are  such  legible  English  letters  as  are 
now  in  use,  and  that  the  provision  is  not  complied 
with  by  painting  the  name  and  residence  of  the 
owner  on  the  cart  in  Irish  letters.  M'Bride, 
Appellant ;   M^Govern,  Respondent  ■ 

K.  B.  [1906]  2  I.  R.  181 ; 

5  N.  I.  J.  R.  242 

Buckley  v.  Finnegan,  40  I.  L.  T.  R.  76 

NATIONAL  DEBT  ACT,  1870. 

Unclaimed  dividends — Re-transfer  of  stock  to 
personal  representative  of  deceased  stockholder — 
Form  of  order.]  A  testator  died  in  1876  pos- 
sessed of  a  sum  of  consols  standing  in  his  name 
in  the  books  of  the  Bank  of  Ireland.  The 
testator  appointed  four  executors,  one  of  whom 
proved  his  will,  the  second  and  third  renounced, 
and  the   rights   of  the   fourth  were  reserved. 


NATIONAL  DEBT  ACT,  iS70— continued. 
The  executors  were  ignorant  of  the  existence 
of  the  stock,  and,  the  dividends  thereon  not 
having  been  claimed,  the  stock  was,  in  1880, 
transferred  to  the  National  Debt  Commissioners 
pursuant  to  the  National  Debt  Act,  1870. 
The  acting  executor  died  in  1888,  and  his  will 
was  proved  by  A.  and  B.,  his  executors.  B. 
survived  A.,  and  died  in  1893,  and  his  will  was 
proved  by  C,  his  executor.  The  executor  of 
the  original  testator,  whose  rights  had  been 
reserved,  died  in  1890  without  having  applied 
for  probate.  C,  having  become  aware  of  the 
existence  of  the  stock,  as  personal  representative 
of  the  original  testator,  applied  by  petition  to 
the  Court  for  a  re-transfer  of  the  stock  and  pay. 
ment  of  the  dividends  on  his  undertaking  to  duly 
administer  the  fund.  The  Court  made  an  order 
for  the  transfer  of  the  stock  and  dividends 
thereon  into  Court,  the  petitioner  undertaking 
to  institute  proceedings  by  summons  for  the 
administration  of  the  estate  of  the  testator.  In 
re  National  Debt  Act,  1870  ;  Ex  parte  Byrne 

M.  R.,  [1897]  1  L  R.  61 

NATIONAL  INSURANCE. 

1  Contract  of  service — Employed  con- 
tributor— "  Employment  under  any  local  or  other 
public  Authority  " — Pilots  appointed  and  licensed 
by  Port  Authority  under  Local  Act — Pilotage  rates 
charged  and  collected  by  Port  Authority,  pooled 
and  divided  equally  amongst  licensed  pilots — ■ 
National  Insurance  Act,  1911  (1  tfc  2  Geo.  V., 
c.  55) — National  Insurance  Act,  1913  (3  cfc  4 
Geo.  v.,  c.  37),  a.  6.]  Under  a  local  Act,  the 
Westport  Port  and  Harbour  Act,  1853  (16  &  17 
Vict.,  c.  135),  the  appellants,  the  Commissioners 
of  Westport  Port  and  Harbour,  were  impowered 
at  discretion  to  appoint  and  license  qualified  per- 
sons to  act  as  pilots,  with  power  at  discretion  to 
remove  such  Ucensed  pilots,  and  appoint  and 
license  new  plots,  and  to  suspend  a  license. 
Power  to  fine  the  licensed  pilots  in  certain  cases 
was  conferred  upon  the  appellants,  and  when  that 
power  was  exercised  the  fine  was  placed  in  the 
general  harbour  fund.  The  statute  forbade 
pilotage  except  by  duly  Hcenssd  pilots,  and  made 
pilotage  compulsory  on  all  vessels  using  the 
port,  subject,  on  breach  of  this  latter  provision, 
to  payment  by  the  master,  &c.,  of  a  vessel,  to  the 
proper  officer  of  appellants,  of  double  pilotage. 
The  appellants  were  empowered  to  charge  and 
recover.,  as  and  for  pilotage  rates,  the  sums 
specified  by  the  Act ;  to  reduce,  abate,  or  abolish 
such  rates  at  discretion  ;  and  to  make  bye-laws  or 
rules  regulating  the  condition  of  pilotage.  All 
rates,  toUs,  or  charges  under  the  statute  were 
made  applicable  at  the  discretion  of  the  appel- 
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lants  to  general  harbour  purposes.     No  rule  or 
bye-law  regulating  pilotage  was  proved.       The 
practice  of  the  appellants  for  an  indefinite  period 
of  time,  extending  over  at  least  thirty  years,  had 
been  to  receive  the  pilotage  rates,  to  pool  the  sum 
so  received,  and  pay  out  the  same  quarterly  in 
five  equal  shares  to  the  five  licensed  pilots  of  the 
port : — Held  (by  Cherry,  L.C.J,  and  Gibson,  J., 
Dodd,  J.,  diss.),  that  the  pilots  appointed  and 
licensed  by  the  appellants  were  not  employees 
of  or  under  the  appellants,  and  that  the  latter 
were  not  liable  to  contribute  to  insurance  of  the 
pilots  under  the  National  Insurance  Acts,  1911 
to  1913.     Held  by  Dodd,  J.,  that,  having  regard 
to  the  provisions  as  to  control  of  the  pilots  and 
pilotage  rates  ;  the  fact  that  pilotage  rates  could 
be  applied  in  part  by  the  appellants  to  general 
purposes  ;   and  that  no  power  was  given  to  the 
pilots  to  bargain  with  or  recover  from  the  ships 
in  respect  of  pilotage  rates,  the  relation  created 
by  the  local  Act  between  the  pilots  and  appellants 
was  that  of  an  "  employment  under "   a  local 
authority  within  the  provisions  of  the  National 
Insurance    Acts,    1911    to    1913.     The    above- 
mentioned  provisions  of  the  local  Act  have  not 
been  repealed  by  subsequent  general  legislation. 
Westport  Port  and  Harbour  Commissoners  v.  Irish 
Insurance  Commissioners. 

K.  B.,  [1915]  2 1.  R.  283  ;  49 1.  L.  T.  R.  131 
2.  Contract  of  service — Employed  con- 
tributor— Employment  under  local  authority — 
School  attendance  inspector — Irish  Education 
Act,  1892  (55  *  56  Vict.,  c.  42),  s.  Z— National  In- 
surance Act,  1911  (1  <fc  2  Geo.  V.,  c.  55),  s.  1  (1,  2), 
Sched.  1,  Part  1  (a) — National  Insurance  Act,  1913 
(3  *  4  Geo.  v.,  c.  37),  s.  6.]  A  person  appointed 
as  school  attendance  inspector  by  a  school  atten- 
dance committee  under  the  provisions  of  the  Irish 
Education  Act,  1892,  is  an  "  employed  contri- 
butor "  within  the  meaning  of  the  National 
Insurance  Acts,  1911  to  1913,  and  the  committee 
is  liable  for  the  payment  of  the  contributions 
in  respect  of  him.  O'Callaghan  v.  Irish 
Insurance  Commissioners 

K.  B.,  [19151 2 1.  R.  262;  49 1.  L.  T.  R.  127 

3. Contract  oJ  service — County  council — 

Repair  of  roads  entrusted  to  contractor — Labourer 
appointed  by  county  surveyor,  paid  by  and  bound 
to  obey  orders  of  contractor  as  well  as  those  of  sur- 
veyor— "  Contract  of  service  " — Employer — Na- 
tional Insurance  Act,  1911  (1  A-  2  Geo.  V.,  c.  55) 
*.  1  (1,  2)  ;  Schedule  1,  Part  1  (o).]  A  county 
council  entrusted  the  repair  of  certain  roads  to  a 
contractor.  The  terms  of  the  contract  provided 
that  the  contractor  should  "  keep  "  a  surface- 
man, and  pay  him  at  a  rate  of  wages  prescribed 
by  the  county  council ;  that  the  surface-labourers 
"  will  be  appointed  by  the  county  surveyor,  and 
may  be  dismissed  by  him  at  any  time  on  just 
complaint  from  the  contractor,  or  for  other 
causes."  According  to  the  "  instructions  for 
surface-labourers,"  embodied  in  the  contract 
the  surface-men  were  bound  to  attend  closely 
to  the  orders  of  the  assistant-surevyor,  and  to 
those  of  the  contractor  when  the  assistant  had 
not    given    any    particular    instructions.     The 
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Irish  Insurance  Commissioners  issued  a  summons 
against  the  county  council,  as  employers  of  the 
surface-men,  for  failure  to  pay  the  contributions 
under  the  National  Insurance  Act,  in  respect,  of 
the  surface-men  : — Held,  that  the  contract  of 
service  was  between  the  contractor  and  the  sur- 
face-men, and  that  accordingly  the  contractor 
and  not  the  county  council,  was  liable  for  pay- 
ment of  the  contributions.  Held  also,  that 
where  a  county  council  enter  into  a  contract  for 
the  repair  of  roads  they  cannot  legally  reserve 
for  the  county  surveyor,  or  for  a  person  employed 
by  him,  the  performance  of  part  of  that  repair. 
County  Council  of  Dovm  v.  Irish  Insurance  Com- 
missioners (Annet's  Case ;  M'ConneU's  Case). 
IrisJt  Insurance  Commissioners  v.  County  Council 
of  Down  {O'Neill's  Case  ;   M'Gartan's  Case) 

K.  B.,  [1914]  2  I.  R  110,  120,  note 

4.  Contract  ol  service — County  Council 

— Work  given  in  charge  of  county  surveyor — Con- 
tractor employed  by  county  surveyor — Liability  of 
county  council  to  pay  contributions  under  National 
Insurance  Act,  1911,  in  respect  of  workmen  em- 
ployed by  contractor — National  Insurance  Act, 
1911  (1  cfc  2  Geo.  v.,  .  55),  s.  1  (1,  2) ;  Sched.  I., 
Part  1  (o).]  A  county  council  gave  a  road  in 
charge  to  the  county  surveyor,  who,  instead  of 
emplo3ring  labourers  himself,  entered  into  a, 
contract  with  B.,  by  which  B.  was  to  do  the 
necessary  work.  The  surface-labourers  were  to 
be  appointed  by  the  county  surveyor,  and  might 
be  dismissed  by  him,  and  were  to  follow  the 
directions  of  the  assistant-surveyor,  but  were 
to  be  paid  by  B.  : — Held,  that  the  work  having 
been  given  into  the  charge  of  the  county  sur- 
veyor, as  representative  of  the  county  council, 
it  must  be  taken  that  the  work  was  in  charge  of 
the  county  council,  and  that  they,  by  their  re- 
presentative, selected  the  surface-labourers,  and 
that  therefore  the  county  council  was  liable  for 
the  contribution  payable  under  the  National 
Insurance  Act,  1911,  in  respect  of  such  labourers. 
County  Council  of  Down  v.  Irish  Insurance  Com- 
missioners (Malone's  Cose) 

K.  B.,  [1914]  2  I.  R.  120,  note; 
47  I.  L.  T.  R.  238 

5. Direct  labour  scheme — County  council 

— Labourers  employed  by  county  council — Main- 
tenance of  roads — Insurance  contributions- — 
' '  Expenses  connected  with  any  public  work  in  the 
district" — District  charges — Local  Government 
(Ireland)  Act,  1898  (61  <fc  62  Vict.,  v.  37),  s.  44— 
Local  Government  (Procedure  of  Councils)  Order, 
1899,  as  amended  by  the  Local  Government  (Pro- 
cedure of  Councils)  Order,  1901,  confirmed  by 
1  Edw.  VII.,  c.  141,  Art.  25a— National  Insur- 
ance Act,  1911  (1  cfe  2  Geo.  V.,  c.  55),  ss.  3  dki.] 
Contributions  payable  by  county  councils  under 
the  National  Insurance  Act  in  respect  of 
labourers  employed  by  them  on  the  maintenance 
of  roads  under  direct  labour  schemes,  are,  so  far 
as  the  employers'  share  thereof  is  concerned, 
''  expenses  connected  with  any  public  work  in 
the  district,"  within  the  meaning  of  sections  44 
of  the  Local  Government  (Ireland)  Act,  1898. 
and  are,  where  the  roads  are  not  main  roads, 
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exclusively  a  district  and  not  a  county-at-large 

ckarge,    R.  {County  Council)  of  Cork  v.  Sheehan 

K.  B.,  [1914]  2  I.  R.  489  ; 

App.,  48 1.  L.  T.  R.  196, 225 

6. Employed  contiibutoi — National  In- 
surance Acts,  1911  to  1913  (1  cfc  2  Geo.  V.,  c.  55— 
3  <fc  4  Geo.  v.,  c.  37) — Crier  of  Recorder's  Court 
and  of  County  Court.]  The  crier  of  a  Recorder's 
Court,  or  County  Court,  is  not  employed  under 
a  contract  of  service  with  the  Recorder  or  County 
Court  Judge,  and  the  Recorder  or  County  Court 
Judge  is  therefore  not  liable  to  contribute  in 
respect  of  such  employee  under  the  provisions 
of  the  National  Insurance  Acts,  1911  to  1913(2). 
The  nature  of  the  office  of  crier  considered. 
Irish  Insurance  Commissioners  v.  Craig 

[1916]  2  I.  R.  59  ;  50  I.  L.  T.  R.  60 

6a. Employed     contributoi  —  Assistant 

schoolmMsier  in  national  school — National  In- 
surance. Act,  1911  (1  <fe  2  Geo.  V.,  c.  55).]  An 
assistant  teacher  in  a  national  school  adopted 
by  the  Commissioners  of  National  Education 
who  enters  into  a  contract  of  employment  with 
the  manager  of  the  school  is  an  employed  con- 
tributor within  the  meaning  of  the  National 
Insurance  Act,  1911  ;  and  the  manager  of  the 
school,  notwithstanding  that  the  teacher's 
salary  is  paid  by  the  Commissioners  of  National 
Education,  and  not  by  him,  and  that  the  educa- 
tion in  the  school  is  controlled  by  the  regulations 
of  these  Commissioners,  is  the  employer  of  the 
teacher  within  the  meaning  of  the  Act.  Fletcher 
Moore  v.  Irish  Insurance  Commissioners 

K.  B.,  [1916]  2 1.  R.  70  ;  49 1.  L.  T.  R.  113 

7. Non  payment  of  contribution — Action 

against  employer — Retention  by  employer  of  card — 
"  Sickness  benefit" — Whenpayable — '  Entryinto 
insurance" — Payment  into  post  office — Duty  of 
employer — National  Insurance  Act,  1911,  a.  70.] 
An  employed  contributor,  by  reason  of  incapa- 
city, left  her  employment  on  April  28,  1914,  and 
her  employer,  the  defendant,  did  not  return  her 
insurance  card  to  her,  nor  did  he  stamp  it. 
He,  however,  purchased  the  necessary  stamps 
and  afSxed  them  to  the  card  on  April  29.  After 
leaving  her  employment  the  plaintiff  applied  to 
her  society  for  sickness  benefit,  but  was  refused 
as  she  had  joined  the  society  only  in  November, 
1913,  and  the  only  contributions  paid  by  her 
of  which  the  society  had  knowledge  were  the 
thirteen  contributions  for  the  quarter  ending 
January  11, 1914.  Section  8  (8)  of  the  National 
Insurance  Act,  1913,  provides  that  sickness 
benefit  shall  not  be  paid  until  twenty-six  weeks 
shall  have  elapsed  since  the  employee's  entry 
into  insurance,  and  at  least  twenty-six  weekly 
contributions  have  been  paid  by  him.  Section  13 
of  the  National  Insurance  Act,  1913,  provides 
that  an  insured  person  is  not  entitled  to  be  paid 
sickness  benefit  until  the  fourth  day  of  incapa- 
city. In  a  civil  action  by  the  insured  person 
under  section  70  of  the  Act  of  1911  : — Held, 
that  as  the  contributions  had  in  fact  been  paid 
by  the  employer  before  the  application  for 
sickness  benefit  could  have  been  refused  by  the 
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society,  the  plaintiff's  claim  must  fail.  The 
failure  of  the  employer  to  pay  the  contributions 
and  hand  over  the  card  to  the  insured  person 
were  offences  in  respect  of  which  he  was  possibly 
liable  under  section  69  ;  but  they  did  not  render 
him  liable  in  a  civil  action  under  section  70. 
The  remedy  given  by  section  70  is  not  open  to 
an  insured  person  who  is  merely  a,  deposit 
contributor  in  a  post  office.  Smith  v.  Brookes 
C.  C,  49  I.  L.  T.  4 

8. Offence — Failure  to  give  information — 

Wilful  failure—l  dh  2  Geo.  V.,  c.  55,  s.  112  (3)— 
Construction  of  statute — Punctuation.]  The  word 
"wilfully"  in  p.  112,  subsection  (3)  of  the 
National  Insurance  Act,  1911  (1  &2  Geo.  V., 
c.  55),  governs  and  applies  to  the  words  "  fails 
to  give  such  information  or  to  produce  such 
documents  as  aforesaid."  A  conviction  under 
this  subsection  which  omitted  to  find  the  defen- 
dant guilty  of  "  wilfully  "  failing  to  give  infor- 
mation held  bad.  R.  (O'Connor)  v.  The  Justices 
of  the  County  of  Kerry  (1) 
K.  B.,  [1918]  2  I.  R.  452  ;  52  I.  L.  T.  R.  208 

9. Offence  —  Justices  —  Jurisdiction — • 

Summary    conviction  — ■  Application    of    Petty 
Sessions  {Ireland)  Act,  1851 — Statute — Gonstruc- 
ion — Incorporation,   rejecting   inconsistent  pro- 
vision— National  Insurance  Act,  1911 — (1  <&  2 
Geo.  v.,  c.  55),  s.  69  {2)~Fines  Act  {Ireland), 
1851,  Amendment  Act,  1874  (37  c&  38  Vict.,  c.  72), 
s.  5 — Petty  Sessions  {Ireland)  Act,  1851  (14  cfc  15 
Vict.,  c.  93),  s.  42.]    Justices  at  Petty  Sessions 
have  jurisdiction  to  hear  a  complaint  for  an 
offence  under  section  69  (2)  of  the  National 
Insurance  Act,   1911,  and   the  procedure  pre- 
scribed by  the  Petty  Sessions  (Ireland)  Act,  1851, 
applies  to  such  offence.     The  subsection  above 
referred  to  enacts  that  an  employer  who  has 
failed  to  pay  a  contribution  which  he  is  liable 
to    pay   under   the   Act   shall   be   liable  "  on 
summary   conviction"   to    a   fine   as   therein 
mentioned.    Section  5  of  the  Fines  Act  (Ireland) 
1851,    Amendment   Act,    1874,    provides   that 
where  by  an  Act  then  in  force  or  thereafter  to 
be  passed  it  is  enacted  that  offences  may  be 
prosecuted  in  a  summary  manner,  they  may  be 
prosecuted  with  respect  to  parts  of  Ireland  other 
than  the  police  district  of  Dublin  Metropolis, 
before  a  Justice  or  Justices  of  the  Peace  at  Petty 
Sessions,  subject  and  according  to  the  pro- 
visions of  the  Petty  Sessions  (Ireland)  Act,  1851. 
Section  42  of  the  last-mentioned  Act  declares 
that  its  provisions  shall  not  be  applicable  to 
complaints  under  any  of  the  Acts  relating  to 
Her  Majesty's  revenue  of  excise  or  customs, 
stamps,  taxes,  &c. : — Held,  that,  even  assuming 
the  National  Insurance  Act  of  1911  to  be  within 
the  description  of  the  Acts  referred  to  in  section 
42   of  the  Petty  Sessions  Act,  the  effect  of 
section  69  of  the  Act  of  1911,  taken  in  con- 
junction with  section  5  of  the  Act  of  1874,  was 
to  incorporate  with  the  Act  of  1911  all  the  pro- 
visions of  the  Petty  Sessions  Act,  except  section 
42,  in  the  same  way  as  if  there  had  been  a  pro- 
vision that,  notwithstanding  section  42  of  the 
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Petty  Sesaions  Act,  the  procedure  prescribed  by 
that  Act  should  apply  to  offences  in  Ireland 
within  section  69  (2)  of  the  National  Insurance 
Act,  1911.  OacBre,  is  the  National  Insurance  Act, 
1911,  within  the  class  of  Acts  referred  to  in 
section  42  of  the  Petty  Sessions  Act  ?  Irish 
Insurance  Oommissioners,  Appellants ;  Hamilton, 
Respondent  K.  B.,  [1913]  2  I.  B.  453  ; 

47  I.  L.  T.  R.  172 

10. Officers  of  poor  law  nnwn^Employ- 

ment — Contract  of  service — 1  <fe  2  Geo.  V.,  c.  55, 
a.  1  (1),  2) ;  s.  66  (1)  {Hi) ;  First  Schedule  ,  Part  I. 
(a).  Part  II.  (6).]  Officers  of  a  poor  law  union 
are  not  employed  under  a  contract  of  service 
within  the  meaning  of  Part  I.  of  the  First 
Schedule  of  the  National  Insurance  Act,  1911. 
In  re  National  Insurance  Act,  1911.  The  Case 
of  the  Officers  of  South  Dublin  Union 

M.  R.,  [1913]  1  I.  R.  244 ;  47  I.  L.  T.  R.  28 

11. Pupil  teachers  and  monitors — Em- 
ployment— Contract  of  service — National  Insur- 
ance Act,  1911  (1*2  Geo.  V.  c.  55),  s.  1  (1), 
(3),  s.  66  (1)  (Hi),  First  Schedule,  Part  I.  (a)— 
National  Education  (Ireland)  Act.]  The  employ- 
ment of  pupil  tachers  and  monitors  in  national 
schools  in  Ireland  is  an  employment  within  the 
meaning  of  the  National  Insurance  Act,  1911, 
and  the  Commissioners  of  National  Education 
are  the  employers.  It  is  not  a  contract  of 
apprenticeship,  because  an  essential  element  of 
apprenticeship — the  right  to  receive  instruction 
— is  absent  from  the  contract ;  but  is  a  contract 
of  service  within  the  meaning  of  Part  I. ,  section  1 , 
of  the  National  Insurance  Act,  1911.  In  re 
National  Insurance  Act,  1911.  The  Case  of 
Pupil  Teachers  and  Monitors 

Barton,  J.,  [1913]  1 1.  R.  219  ; 
47 1,  h.  T.  R.  107 

12. Road  contractor  —  Employe r — 

National  Insurance  Acts,  1911  and  1913.]  A 
county  council  duly  entered  into  a  contract  for 
the  repair  of  a  road.  The  contractor  failed  to 
perform  the  contract.  The  county  council,  in 
accordance  with  section  64  of  the  Grand  Jury 
Act  (adapted)  served  a  ten  days'  notice  on  the 
contractor  and  took  over  the  repair  of  the  road. 
On  behalf  of  the  county  council  a  verbal  agree- 
E'.erA  was  made  with  one  O'Connell  with  respect 
to  the  acquisition  of  stones  for  the  repair  of 
the  road.  The  quarry  from  which  the  stones 
were  taken  was  entered  by  virtue  of  the  power 
given  the  county  council  by  section  162  of  the 
Grand  Jury  Act  (adapted).  O'Connell  employed 
one  Power,  a  stone-breaker,  to  break  the  stones. 
The  Insurance  Commissioners  issued  a  summons 
against  the  county  council  as  the  employer  of 
the  stone-breaker  for  non-payment  of  contribu- 
tions under  the  National  Insurance  Act,  1911, 
in  respect  of  the  said  stone-breaker ; — Held, 
that  O'Connell,  not  being  a  contractor  within 
the  meaning  of  section  162  of  the  Grand  Jury 
Act  (adapted)  entered  as  agent  of  the  county 
council.  As  such  he  employed  ^ower,  and 
therefore  the  county  council  became  the  em- 
ployer of  Power  within  the  meaning  of  the 
National  Insurance  Act,  1911.    Irish  Insurance 
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Commissioners,  Appellants ;  County  Council  of 
County  Tipperary,  South  Riding,  Respondents 
K.  B.,  48  L  L.  T.  R.  211 

13. Sickness  benefit— Disablement  bene- 
fit— National  Insurance  Act,  1911  (1  <fc  2  Geo.  V., 
c.  55,  s.  8  (1)  (c)  (d) ;  First  Schedule,  Part  II.  (6)— 
Exceptions — Employment  under  local  authority — • 
County  councils,  powers  of — Terms  of  employment 
— Execution  of  works  otherwise  than  by  contract- 
Maintenance  of  roads  by  direct  labour — Local 
Government  {Procedure  of  Councils)  Order,  1890, 
Art.  25  (a) — Superannuation  of  officers — Local 
Government  {Ireland)  Act,  1898  (61  <fc  62  Vict., 
c  37),  ss.  83,  109— Meaning  of  "officer."] 
Part  II.  (6)  of  the  First  Schedule  to  the  National 
Insurance  Act,  1911,  excepts  from  the  provisions 
of  the  Act  an  employment  under  a  local  authority 
where  the  Insurance  Commissioners  certify  that 
the  terms  of  the  employment  are  such  as  to 
secure  provision  in  respect  of  sickness  and  dis- 
ablement on  the  whole  not  less  favourable  than 
the  corresponding  benefits  conferred  by  Part  I. 
of  the  Act.  Under  Part  I.  of  the  Act  a  disable- 
ment benefit  is  a  periodical  payment  so  long  as 
the  insured  is  rendered  incapable  of  work,  and 
has  not  attained  the  age  of  seventy : — Held, 
that  a  county  council  has  no  power  to  give  to 
workmen  employed  on  roads  under  a  system 
of  direct  labour  terms  of  employment  securing 
to  them  provision  in  respect  of  disablement 
as  favourable  as  that  conferred  by  Part  I.  of 
the  Act,  and  that  a  county  council  cannot, 
therefore,  as  regards  such  workmen,  bring  itself 
within  the  exception  in  Part  11.  of  the  First 
Schedule.  Such  workmen  are  not  ''  officers  " 
within  section  83  (ll)  of  the  Local  Government 
(Ireland)  Act,  1898.  Tipperary  County  Council 
V.  Irish  Insurance  Commissioners 

M.  R.,  [1915]  1  L  R.  79 

14. Temporary  nurse — National  Insur- 
ance Act,  1911,  Part  I.,  s.  1  (1)  and  {2)— Work- 
house rules — Nursing  of  the  Sick  Order,  1897, 
Art.  IV. — Poor  law  guardians — Engagement  of 
temporary  nurse  from  nursing  home — Liability 
to  pay  insurance  contribution.']  The  guardians  of 
the  poor  of  EnniskiUen  Union  engaged  a  tem- 
porary nurse  from  a  nursing  home  in  Deny, 
the  fees  for  her  services  were  paid  to  the  matron 
of  the  home,  according  to  a  scale  fixed  by  her, 
the  nurse,  however,  was,  during  her  stay  in  the 
union,  altogether  under  the  control  of  the 
guardians.  The  magistrates  having  upon  com- 
plaint of  the  Irish  Insurance  Commissioners, 
decided  that  the  guardians  were  not  the  em- 
ployers of  the  nurse  within  the  meaning  of  the 
National  Insurance  Acts,  1911  and  1913 : — 
Held,  upon  appeal  by  way  of  case  stated,  that 
there  was  sufficient  evidence  to  support  the 
magistrates'  decision,  which,  being  a  finding  of 
fact,  would  not  be  interfered  with.  The  Irish 
Insurance  Commissioners  v.  Guardians  of  Ennt^- 
killen  Union  K.  B.,  51  I.  L.  T.  R.  97 

NATIONAL     SCHOOLS— Pupil     teachers     and 
monitors — Contract  of  service 
[1913]  1  I.  R.  219  ;  47  I.  L.  T.  R.  107 
Sie  National  Insurance.    11. 
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NATIONAL  SCHOOL  TEACHER. 

1. The  National  School  Teachers  (Ireland) 

Act,  1879  (42  &  43  Vict.,  C.  li)—Stcdute,  inter- 
pretation— Statutory  rules — Power  to  alter  such 
rules —  Delgation  of  legislative  authority — VUra 
vires — Petition  of  right — Costs  of  the  Crown  (23  cfc 
24  Vict.,  c.  34,  s.  11).]  The  National  School 
Teachers  (Ireland)  Act,  1879,  created  a  pension 
fund  for  teachers  who  should  elect  to  accept 
its  benefits  in  lieu  of  the  gratuities  which  under 
the  former  system  they  might  have  been  granted 
on  superannuation.  This  fund  consisted  of  a 
Parliamentary  grant  supplemented  by  contri- 
butions or  deductions  from  the  teachers'  salaries. 
Under  the  Schedule  Rules  (which  by  section  11 
were  to  be  construed  and  to  have  effect  as  part 
of  the  Act)  a  quarterly  deduction  of  9s.  9d. 
entitled  teachers  in  the  suppliant's  position  to  a 
pension  of  £88  on  retirement  at  the  age  of  65. 
Section  6  provided  that  aU  questions  of  pension 
should  be  determined  by  the  Treasury ;  and 
section  11  that  the  Schedule  Eules  might  "  from 
time  to  time  be  revoked,  varied,  and  added  to 
by  the  Lord  Lieutenant  with  the  consent  of  the 
Treasury."  In  1885,  the  Lord  Lieutenant,  with 
the  approval  of  the  Treasury,  made  new  Rules 
under  the  Act,  reducing  the  amount  of  the 
teachers'  contributions.  In  1897,  finding  that 
the  previous  bases  of  calculation  in  1879  and 
1885  were  founded  on  mistake  and  error,  and 
that  the  fund  was  deficient,  the  Lord  Lieu- 
tenant, with  Treasury  approval,  made  new  Rules 
increasing  the  teachers'  contributions,  in  the 
case  of  the  suppliant  and  others  in  the  like 
position,  to  17s.  lid.  a  quarter.  The  suppliant 
objected,  and  presented  a  petition  of  right, 
alleging  a  binding  contract  in  1879  between  the 
Treasury  and  the  suppliant  that,  on  the  basis 
of  the  schedule  deductions  of  1879,  the  suppliant 
should  be  entitled  to  a  pension  of  £88  on  retire- 
ment, and  alleging  that,  unless  with  his  consent, 
this  contract  could  not  be  varied,  and  further 
that  the  Rules  of  1897  were  ultra  vires  : — Held, 
that,  notwithstanding  section  6  of  the  Act,  the 
Court  had  jurisdiction  to  entertain  the  question 
of  the  vahdity  of  the  Rules  of  1897,  but  that 
these  Rules  were  not  ultra  vires,  and  that  judg- 
ment should  accordingly  be  entered  for  the 
Crown.  Held  further  (diss.  Sir  P.  O'Brien, 
L.C.J. ),  that,  even  under  the  circimistances,  the 
Court  had  no  discretion  to  refuse  costs  against 
the  unsuccessful  suppliant.    Owens  v.  B. 

q.  B.,  [1900]  2  I.  R.  513 

2. Implied  contract  between  an  existing 

teacher  and  a  new  manager.]  In  the  year  1907 
the  plaintifE  was  appointed  by  B.  as  teacher  in 
St.  A.'s  National  School,  and  entered  into  the 
usual  form  of  agreement  with  the  manager. 
In  February,  1910,  B.  resigned  St.  A.'s  Parish, 
and  in  March,  1910,  the  defendant  was  appointed 
Rector  of  the  Parish,  but  was  not  recognised 
by  the  National  Board  as  manager  of  St.  A.'s 
National  School  until  August  6,  1910.  In  April, 
1910,  the  plaintiff  became  unwell,  and  entered 
the  P.  Hospital  for  Chest  Diseases,  where  he 
remained  until  August  20, 1910.  Before  entering 
the    hospital    the    plaintiff    arranged    for    the 


NATIONAL  SCHOOL  TEMiB.ER— continued. 
services  of  a  substitute,  who  was  paid  by  him 
until  October  8,  1910  and  the  plaintiff  was  paid 
his  salary  by  the  National  Board  on  the  defen- 
dant's certificate  for  the  quarter  ending  Septem- 
ber 30,  1910.  The  plaintiff,  on  October  8,  1910, 
informed  the  defendant  that  he  was  then  fit 
for  work,  and  intended  to  start  work  in  the 
school  again,  but  the  defendant  would  not  allow 
him  to  do  so  on  the  ground  that  "  he  had  been 
a  patient  in  a  consumptive  hospital."  In  an 
action  by  the  plaintiff  against  the  defendant 
for  damages  for  breach  of  an  imphed  contract 
of  employment : — Held,  that  such  an  implied 
contract  existed,  and  that  the  defendant  was 
liable  in  damages  measured  at  the  amount  of  the 
plaintiff's  salary  for  three  months.  Under  the 
Rules  of  the  National  Board,  if  a  new  manager 
accepts  the  terms  of  the  National  Board  for 
his  school,  and  if  an  existing  teacher  has  signed 
the  usual  form  of  contract  of  employment  with 
the  former  manager,  the  new  manager  is  bound 
in  the  same  way  and  to  the  same  extent  as  if 
he  had  himself  signed  the  said  contract.  Fox  v. 
Higgins  N.  P.,  46  I.  L.  T.  R.  222 

Instalment  of  salary  due — Receiver 

[1900]  2  I.  R.  612  ;  34  I.  L.  T.  R.  139 
See  Practice — ^Receiver    23. 

Salary  of— Receiver  3  N.  I.  J.  R.  128 

See  Practice— Receiver.    22. 

NATURAUZATION. 

Certificate  of  Home  Secretary  re-admitting 

to  British  nationality  not  conclusive 
as  to  prior  foreign  naturalization 

[1914]  2  I.  R.  249 
See  Justices — Case  Stated.    2. 

Condition  in  will  —  Impossibility  — ■  Con- 

dition  subsequent  —  Tenant-in-tail  • — 
Disentailing  deed        [1912]  1  I.  R.  288 
See  Wm— Condition.    15. 

NATURE,  SUBSTANCE,  AND  QUALITY— Sale 
of  food  and  drugs 

[1916]  2  I  R.  269  ;  50  I.  L.  T.  R.  145 
See  Food  and  Drugs — Sale.    2. 

NAVIGABLE    ARM    OF    THE    SEA  — PubUo 
thoroughfare  [1896]  2  L  R.  404 

See  Licensing  Acts— Offences.    5. 

NAVIGATION. 

Obstruction — Fixed  nets — Drift     nets — 

Nuisance  46  I.  L.  T.  R.  273 

See  Fisheries  Acts.  21. 

Obstruction— Foreshore  [1906]  1  I.  R.  519 

See  Foreshore.    3 

Obstruction    to — ^Frame    or    engine — ^By- 

law, whether  ultra  vires 

[1909]  2  I.  R.  718 
See  By  law.    1. 

Tidal  river — Negligence — Oyster  bed 

[1898]  2  I.  R.  556 
See  Negligence.    38. 
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NECESSARIES — Husband  and  wife — Presump- 
tion of  agency — Private  arrangement 
17  I.  C.  L.  R.  427 
See  Husband  and  wife — Husband's  Lia- 
bility.   3. 
— ^ —  Sliip — Winter  storage  of  a  yacht 

29  I.  L.  T.  R.  144  ;  30  I.  L.  T.  R.  83 
See  Ship — Necessaries.    1. 

NEGATIVING  EXCEPTIONS— Indictment  under 
Statute  of  Northampton,  2  Edw.  III., 
c.  3  [1914]  2  I.  R.  190 

See  Criminal  Law  (General).    22. 

NEGLIGENCE. 

1. Act  of  third  party — Liability  — Ejfec- 

live  cause  of  damage — Evidence  as  to  dangerous 
condition — Opinion.']  The  plaintiffs  booked 
cattle  by  the  defendants'  line  of  railway  to  M. , 
which  on  their  arrival  at  M.  were  handed  over 
on  the  "loading  bank"  to  the  plaintiffs'  ser- 
vants, who  signed  the  delivery  note.  To  get 
from  the  "  loading  bank"  to  the  public  road 
the  cattle  had  to  pass  down  an  inclined  passage, 
at  the  end  of  which  was  a  shut  gate,  opening 
inwards.  Owing  to  the  action  of  certain  tipsy 
drovers,  not  employed  by  the  plaintiffs  or  defen- 
dants, who  were  on  the  defendants'  "  loading 
bank,"  the  cattle  were  rushed  down  the  passage, 
and  coming  in  contact  with  the  gate  six  of  the 
foremost  were  badly  injured.  In  an  action 
against  the  defendants  for  damages  for  loss 
sustained  by  their  negligence  in  keeping  the 
passage  in  an  unsafe  condition,  or  by  their 
negligence  in  allowing  the  drovers  to  be  upon 
the  station  premises : — Held,  that  there  was  no 
evidence  that  this  passage  was  in  an  unsafe 
condition,  and  that  the  company  were  not  re- 
sponsible for  the  unforseen  acts  of  third  parties 
on  their  premises,  who  were  the  effective  cause 
of  the  accident.  JI' Dowall  v.  Midland  By. 
([1902]  1  K.  B.  618)  distinguished.  Murphy  v. 
Midland  Gt.  W.  My.  (37  I.  L.  T.  R.  23,  note) 
followed.  Held  further  (by  Lord  O'Brien, 
L.C.J.,  and  Madden,  J.),  that  the  opinion  of 
witnesses  that  the  passage  was  dangerous, 
without  giving  facts  of  the  nature  or  condition 
of  the  passage  upon  which  their  opinion  was 
based,  was  not  evidence  that  the  passage  was 
in  fact  dangerous.  Botherham  v.  Midland  Great 
JVesiern  By.  Co. 

K.  B.,  App.,  37  I.  L.  T.  R.  23,  25 

2. Area  adjoining  footpath  —  Defective 

railing — Injury  to  child — Proximate  cause  of  in- 
jury— Liability  of  owner  of  premises — Xegligence 
of  child.^  The  defendant  owned  a  honse  with  an 
area  in  front,  separated  from  a  public  footpath 
by  a  railing  which  was  def  ectire  by  reason  of  one 
of  the  bars  having  fallen  out.  The  plaintiff,  a 
child  of  about  three  or  four  years"  of  age,  wliile 
playing  in  front  of  the  house,  put  his  head 
through  the  aperture  in  the  railing  and  thereby 
accidentally  fell  into  the  area.  The  defendant 
had  bought  the  honse  in  1900,  and  had  then 
employed  a  smith  to  put  the  railings  into  repair, 
and  the  Court  found,  as  a  fact,  that  he  was 
ignorant  of  the  defect : — Held,  that  there  was  an 
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absolute  duty  on  the  owner  to  keep  the  railings 
in  repair,  and  that  the  neglect  to  do  so  con- 
stituted a  public  nuisance,  and  that  therefore  the 
plaintiff  was  entitled  to  recover.  The  fact  that 
the  child  had  thrust  his  head  through  the 
aperture  did  not  disentitle  him  from  recovering, 
as  in  so  doing  he  was  only  following  the  natural 
instincts  of  a  child  of  that  age.  Fitzgerald  v. 
Brangan  Johnson,  J.,  39  I.  L.  T.  R.  116; 

5  N.  I.  J.  R.  115 

3. Bailment — Loss  of  ear-rings  left  in 

hairdresser's  shop — Liability.]  A  lady  went  into 
a  haiedresser's  shop  to  have  her  hair  shampooed. 
She  took  out  of  her  ears  two  diamond  ear-rings, 
which  she  handed  to  the  attendant,  telling  him 
that  they  were  costly.  She  had  no  notice  that 
valuables  were  not  to  be  deposited  with  the  em- 
ployees. On  leaving  the  shop  she  forgot  the 
ear-rings,  and  when  inquiries  about  them  were 
made  at  the  shop  they  could  not  be  found : — 
Held,  that  the  hairdresser  was  liable  forsuchloss. 
Newman  v.  Bourne  (31  T.  L.  R.  209),  followed. 
Mullins  V.  Laird       Ree.  Ct.,  50  I.  L.  T.  R.  7 

4. Bees — Kept  in  nnreasmuible  numbers 

and  at  an  unreasonable  place — Negligence  in  the 
management   of  beehives — Smoking  hives,   with 
Icnowledge  of  danger  to  those  in  the  immediate 
neighbourhood — Bemottnsst  of  damage.]  Plaintiff 
and    defendant    resided    on    adjacent    farms. 
Defendant,  who  was  a  faniieT  acquainted  with 
the  ways  and  management  if  fees  and  horses, 
placed  and  kept  upwairds  ic  1-»€nty  beehives  at 
some  distance  frbm  Lis  ov^  siabies  and  farm- 
yard, at  the  boimdsHy  feiM*  t-eside  plaintiff's 
yard  and  haggard,    tie  le-es  swarming  from 
these   hives  freqaxeaaSfij'  ira.i3s»ed  annoyance  to, 
and   gave   raise  to   e^afliiitis  from,  the   in- 
habitants   of   the  faz^s  TSTpoa  which  plaintiff 
resided.     On  the  oecasSpm  is  -jiaestion  defendant 
proceeded  to  the  hiTe?  f»5-  tite  parp<Ke  of  re- 
moving honey,  and  for  tSiat  purpose  smoked 
the  hives  with  a  "  smoker."       For  his  own 
protection  he  wore  a  crepe  x«il  and  a  suit  of 
sting-proof  garments.    There  was  evidence  that 
he  knew,  or  ought  to  have  known,  that  plaintiff 
was  likely  to  be  tackling  his  horse  at  this  very 
spot,  and  that  his  horse  was  there,  but  he  did 
not  warn  plaintiff,  or  take  any  other  precaution 
on  his  account.    Xumbers  of  bees,  irritated  by 
the  smoking  operation,  swarmed  upon  plaintiff 
and  his  horse.     The  horse,  stung  by  the  bees, 
dragged  plaintiff  and  t  hrew  him  violently  against 
a  wall,  causing  very  severe  injuries  to  his  spine. 
The  jury  found  that  plaintiff^s  injimes  were 
caused  by  the  bees  having  stung  plaintiff  and 
his  horse  ;  that  they  were  kept  on  defendant's 
land  negligently,  in  unreasonable  nTunbeis,  at  an 
unreasonable  place,  and  with  appreciable  danger 
to  the  inhabitants  of  the  adjoining  farm ;  that 
the  bees  were,  to  the  knowledge  of  defendant, 
of  a  dangerous  and  mischieTOus  nature,  and 
accustomed   to   sting   mankind   and   domestic 
animals;    and  that  the  honey  was  not  taken 
from  the  hives  on  the  occasion  in  question  with 
reasonable    care,    skill,    and    prudence :     and 
returned  a  general  verdict  for  the  plaintiff,  with 
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NEGUGENCfi— contmaed. 

£200  damages : — Held,  that,  having  regard  to 
the  special  facts  of  the  case  and  the  findings  of  the 
jury,  the  verdict  ought  not  to  be  disturbed. 
Held  also,  that  the  damage  was  not  too  remote. 
O^Gorman  v.  O'Gorman 
K.  B.,  [1903]  2  I.  B.  573  ;  36  I.  L.  T.  B.  237 

5. Board  of  Works   (Ireland) — Phamix 

Park — Dvty  imposed  hy  statute — Servants  of  the 
Crown — Public  trust.]  The  Commissioners  of 
Public  Works  for  Ireland  in  their  capacity  of 
managers  of  the  Phoenix  Park,  under  14  &  15 
Vict.,  c.  42  ;  and  23  &  24  Vict.,  c.  42,  are  servants 
of  the  Crown,  and  an  action  against  them  for 
damages  for  alleged  negUgence  in  the  care  and 
maintenance  of  the  park,  on  account  of  which 
the  plaintiff  sustained  injuries,  will  not  lie. 
Murphy  v.  Soady  Ex.,  1  N.  I.  J.  B.  255 

6.  Cattle  on  highway — Single  animal — 

Animals  in  mass.]  While  the  owner  is  not  liable 
for  the  consequences  of  a  harmless  animal  stray- 
ing oil  the  highway,  an  owner  is  liable  for  an 
injury  caused  by  a  mass  of  animals  forming  an 
obstruction  on  the  highway,  and  causing 
damage.     Cunningham  v.  Whelan 

Cir.  Cas.,  Moloney,  L.J.,  52 1.  L.  T.  B.  67 

7. Contributory  negligence.]    The  Civil 

Bill  was  brought  to  recover  £20  loss  and  damage 
to  plaintiff  (an  old  woman),  owing  to  negjigence 
of  defendant's  servant,  who  was  trotting  a  horse 
and  car  through  the  streets  of  Mitchelstown  at 
a  fair  pace.     The  sound  of  the  car  was  not  heard 
by  the  plaintiff,  owing  to  a  heavy  fall  of  snow 
on  the  ground.     She  was  struck  by  the  car  while 
crossing  the  street — near,  but  not  on,  a  cross- 
ing— knocked  down  and  injured.     It  was  proved 
that  the  driver  was  not  looking  in  the  direction 
he  was  going,  and  that  he  knew  nothing  of  the 
accident  until  12  or  15  yards  from  the  crossing 
near  which  the  old  woman  was  knocked  down. 
There  was  snow-balling  going  on,  and  the  driver 
was   being   snow-balled,   and   to   avoid   it   he 
stoopfed  his  head.    No  direct  contributory  neg- 
ligence was  proved  on  part  of  the  plaintiff,  but 
she  wore  a  shawl  over  her  head  on  this  occasion, 
and  she  had  been  before  warned  by  the  police 
to  be  careful  when  crossing  the  road  : — Held, 
that  the  mere  ducking  of  the  driver's  head  to 
avoid  a  snow-balling  was  not  sufficient  negli- 
gence, and  that  the  action  should  be  dismissed. 
Halloran  v.  Sullivan 
Clr.  Cas.,  Sir  P.  O'Brien,  L.C.J.,  29 1.  L.  T.  500 
8. Contributory     negligence.]      Defen- 
dant's men  were  engaged  in  changing  a  ladder 
on  the  wall  of  defendant's  mill.       Before  re- 
moving the  ladder  they  spoke  to  the  plaintiff, 
telling  him  to  take  his  horse  and  cart  out  of  the 
way.     Plaintiff  did  so,  but  returned  himself  as 
the  men  were  lowering  the  ladder  from  a  tree, 
in  a  position  from  which  they  were  unable  to 
see  anyone.     The  ladder,  when  swinging  round 
caught  the  plaintiff,  throwing  him  against  a 
stone  step  and  breaking  his  kneecap; — Held, 
the  plaintiff  was  guilty  of  contributory  negli- 
gence in  coming  back  across  the  yard  after  the 
warning,  and  the  case  was  dismissed.     Casey  v. 
M'Lean  Co.  Ct.,  31  I.  L.  T.  357 


NEGLIGENCE — continued. 

9. Contributory  negligence— ^'indim?  of 

jury.]  The  defendants  in  unloading  a  barrel 
from  a  dray  on  to  the  footpath  injured  the  plain- 
tiff, who  was  passing  by.  In  an  action  for 
damages  the  jury  found  that  the  defendants 
were  guilty  of  negligence  ;  that  it  was  by  reason 
of  such  negligence  that  the  accident  happened  ; 
that  the  plaintiff  was  guilty  of  negligence 
directly  contributory  to  the  accident,  and  that 
the  plaintiff  was  entitled  to  £10  damages  (if 
any) : — Held,  to  be  a  verdict  for  the  defen- 
dants. Held  (per  Palles,  C.B.),  that  there  was 
no  inconsistency  in  the  findings,  that  there  can 
be  two  distinct  causes  causantes  of  an  accident. 
Held  {per  Andrews,  J.),  that  the  findings  were 
inconsistent,  but  as  the  Judge  explained  to  the 
jury  that  the  findings  were  a  verdict  for  the 
defendants,  and  they  replied  that  was  their 
intention,  the  verdict  should  stand,  there  being 
no  substantial  miscarriage  of  justice.  M'Ginn 
V.  Wordie  cfc  Co  Ex.,  31  I.  h.  T.  266 

10. Contributory  negligence  —  Railway 

carriage  door.]  A  train  being  too  long  for  a 
station  platform,  a  passenger  on  alighting  failed 
to  close  the  carriage  door  properly.  Another 
passenger  in  shutting  the  door  after  the  train 
had  started  jammed  her  thumb  severely  in  the 
hinge  : — Held,  that  her  contributory  negligence 
exonorated  the  company  from  liability.  Carroll 
V.  Great  Southern  and  Western  Bailway  Co. 

Co.  Ct.,  30  I.  L.  T.  485 

11. Contributory    negligence  —  Finding 

that  the  defendants  could,  hy  ordinary  care,  have 
avoided  the  consequence  of  the  plaintiffs  negligence 
— Proper  questions  to  he  left  to  the  jury.]  In  an 
action  for  damages  for  personal  injuries,  in  which 
the  negligence  complained  of  was  the  placing  of 
a  heap  of  stones  on  the  highway,  whereby  the 
plaintiff  was  thrown  out  of  his  pony-trap,  the 
jury  found  that  the  defendants  had  been  guilty 
of  negligence  ;  that  the  plaintiff  had  been  guilty 
of  negUgence  ;  that  the  defendants  could  have, 
by  the  exercise  of  ordinary  care,  avoided  the 
consequence  of  the  plaintiff's  negligence  : — Held, 
that  the  finding  was  one  of  contributory  negli- 
gence, and  that  the  verdict  should  have  been 
entered  for  the  defendants.  The  questions  to 
be  left  to  the  jury  in  cases  of  contributory 
negligence  discussed.  Butterly  v.  Mayor,  Alder- 
men, and  Burgesses  of  Drogheda 

K.  B..  App.,  [1907]  2  I.  B.  134,  150 

12. Contributory       negUgence  —  Direct 

cause  of  accident — Possibility  of  defendant's  avoid- 
ing the  accident  by  exercise  of  reasonable  care — 
Joint  negligence  of  plaintiff  and  defendant.] 
The  plaintiff,  a  partially  deaf  man,  in  crossing 
a  thoroughfare  was  knocked  down  and  injure^ 
by  a  tram-car.  The  driver,  previous  to  the 
accident,  sounded  the  gong  and  shouted,  but 
did  not  slacken  speed.  The  jury  found  that  the 
plaintiff  was  negligent  in  not  keeping  a  proper 
look-out,  but  that  the  driver  by  reasonable  care 
could  have  avoided  the  consequences  of  the  plain- 
tiff's negligence.  They  also  found  that  the  acci- 
dent was  not  directly  caused  exclusively  by  the 
negligence  of  the  plaintiff,  or  exclusively  by  the 
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negligence  of  the  driver,  but  was  directly  caused 
by  the  negligence  of  both  concurrently  ;  and  they 
assessed  a  sum  for  damages  : — Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  the  King's 
Bench  Division),  that  on  the  findings  of  the  jury 
the  plaintiff  was  entitled  to  judgment  for  the 
damages  assessed.  Gaffney  v.  The  Dublin  United 
Tramways  Co. 

K.  B.,  App.,  [1916]  2  I.  R.  472,  475 

13. County  Council  —  Mepair  of  guard- 
walls — Obstruction  of  high  road — Independent  con- 
tractor— Casual  or  collateral  negligence — Grand 
Jury  Act  (6  <fc  7  Wm.  IV.,  c.  116),  ss.  50-56— 
Local  Government  Act,  1898  (61  <fe  62  Vict.,  c.  37, 
ss.  4,  72 — Procedure  of  Councils  Order,  iOth 
January,  1899,  Articles  19,  20,  22,  23— iocoZ 
Government  Board  (Ireland)  Provisional  Order 
Cmfirmation  Act,  1901  (1  Edw.  VII.,  c.  14], 
s.  15.]  A  county  council  employed  an  indepen- 
dent contractor  to  take  down  and  rebuild  por- 
tions of  the  guard-wall  of  a  pubUo  road.  The 
public  road  was  20  feet  9  inches  in  breadth,  was 
bounded  on  either  side  by  a  wall,  and  had  no 
grass  fringes  between  the  carriage  way  and  the 
bounding  walls.  The  land  at  the  other  side  of 
the  damaged  wall  being  private  property,  there 
was  nowhere  but  the  pubUo  road  itself  on  which 
to  place  debris  from  the  waU  and  materials  for 
its  reconstruction.  No  provisions  were  inserted 
in  the  contract  obliging  the  contractor  to  fence, 
protect,  or  light  any  materials  which  he  might, 
in  the  course  of  the  work,  be  obliged  to  place  on 
the  road ;  neither  did  the  county  council  take 
any  steps  to  ensure  that  such  precautions  would 
be  adopted.  The  contractor  placed  a  heap  of 
debris  and  materials  on  the  road,  from  2  to  2  J 
feet  high,  extending  out  8  feet  from  the  wall 
under  repair,  and,  in  fact,  covering  the  wheel- 
track  on  one  side.  He  left  the  heap  in  this 
position  at  night,  without  any  lights,  fencing,  or 
protection  of  any  kind.  The  obstruction  caused 
a  school  cart,  on  which  the  plaintiff  was  travelling 
after  dark,  to  upset,  and  the  plaintiff  was  thrown 
out  and  injured  : — Held,  that  the  county  council, 
as  a  "  road  authority,"  has  not  the  immunity 
formerly  possessed  by  the  Grand  Jury,  but  is 
bound  to  see  that  reasonable  precautions  for  the 
safety  of  those  lawfully  using  a  public  highway 
are  taken  when  repairs  are  being  executed  on  the 
highway ;  that  the  negligence  of  the  contractor, 
in  placing  the  obstruction  on  the  highway,  and 
leaving  it  unlighted  and  unfenced,  was  not 
casual  or  collateral  neghgence,  but  negUgence 
in  doing  the  thing  contracted  for,  and  that 
therefore  the  county  council  was  liable  in  an 
action  for  negligence.  Clements  v.  County 
Council  of  Tyrone 

K.  B.,  App.,  [1905]  2  I.  R.  415,  542 
5  N.  I.  J.  R.  179,  280 

14. J>&neeio\isa.tiie\e~Loadedgunleftby 

defendant  on  his  own  land — Intervening  act  of 
third  party — Proximate  cause  of  injury.]  Defen- 
dant left  a  gun  loaded  and  at  full  cock  standing 
inside  a  fence  in  his  lands,  beside  a  gap,  from 
which  a  private  path  led  over  defendant's  lands 
from  the  public  road  to  his  house.     The  defen- 
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dant's  son,  aged  between  fifteen  and  sixteen, 
coming  from  the  road  through  the  gap  on  his 
way  home,  found  the  gun.  He  went  back  with 
it  to  the  public  road,  and  not  knowing  that  it 
was  loaded,  pointed  it,  in  play,  at  the  plaintiff, 
who  was  on  the  road.  The  gun  went  off,  and  the 
plaintiff  was  injured: — Held,  by  the  King's 
Bench  Division  (Palles,  C.B.,  and  Gibson,  J. ; 
Boyd,  J.,  diss.)  and  by  the  Court  of  Appeal,  that 
the  defendant  was  liable  in  respect  of  the  injury. 
Sullivan  v.  Creed 

K.  B.,  App.,  [1904]  2  I.  R.  317,  335 ; 
.    37  I.  L.  T.  R.  131,  254 ;  4N.I.  J.R.67 

15.  Detective  gangway — Breach  of  duty 

— Invitation.']  The  defendant  company  having, 
for  the  purpose  of  coaling  a  steam  trawler, 
removed  the  ship's  gangway,  and  substituted 
one  of  their  own,  which  proved  defective,  there- 
by causing  injury  to  the  plaintiff,  one  of  the 
crew,  who  was  using  same  in  the  course  of  his 
duty : — Held,  that  the  plaintiff  used  the  gang- 
way on  the  impUed  invitation  of  the  defendants, 
who  therefore  owed  a  duty  to  him  to  use  ordi- 
nary care  and  skiU  for  his  safety  while  so  using 
it.  Heaven  v.  Pender  (L.  R.  11,  Q.  B.  D.  503) : 
Thatcher  v.  Great  Western  Railway  Co.  (10  T.  L, 
R.  13)  discussed.    Quinn  v.  Tedcastle  &  Co. 

Q.  B.,  32  I.  L.  T.  B.  137 

16. Detective  gear  on  ship — Shipowner — 

Duty  of  shipowner  in  relation  to  persons  unloading 
ship — Misdirection.]    The  defendants,  owners  of  ■ 
a  steamship,  chartered  their  vessel  for  the  car- 
riage of  coal  to  Cork.     Under  the  charter-party 
the  cargo,  which  was  consigned  to  the  Cork  Gas 
Company,  was  to  be  discharged  by  the  steamer 
giving  the  use  of  steam  winches,  gear,  and  suffi- 
cient steam.     The  consignees  of  the  cargo  em- 
ployed H.,  a  stevedore,  to  discharge  the  cargo. 
This  was  done,  by  direction  of  H.,  by  working 
both  steam-winches  of  the  vessel  on  the  derrick 
attached  to  the  foremast,  one  winch  being  used 
for  hoisting,   and  the  other  for  swinging  the 
derrick      There  was  no  arrangement  on  the  ship 
for  swinging  the   derrick  when  the  ship  was 
handed  over  to  H.,  and  the  derrick  could  have 
been  swung  by  employing  two  men  with  ropes. 
Shortly  after  the  discharge  of  the  cargo  had  com- 
menced the  forestay  snapped,  and  the  foremast 
fell,  breaking  close  to  the  deck.    As  a  result  the 
derrick  fell  into  the  hold,  and  killed  C,  an  em- 
ployee of  if .     In  an  action  under  Lord  Campbell's 
Act,  by  C's  wife  against  the  defendants  it  was 
proved  that  the  stay  and  mast  were  rotten,  and 
pieces   of   each   were   inspected   by   the   jury. 
Evidence  was  given  that  the  defective  state  of 
neither  the  stay  nor  the  mast  was  visible  before 
the  accident,  and  that  the  ship,  two  years  before 
the  accident,  and  been  passed  as  sound  and  per- 
fect on  Lloyd's  survey.     The  judge  at  the  trial 
directed  for  the  defendants  on  the  ground  that 
they  were  only  under  a  duty  to  use  reasonable 
care  to  see  that  the  appliances  were  in  fit  and 
sound  condition,  and  that  on  the  evidence  no 
precaution  was  suggested  or  proved  that  would 
have  discovered  the  defect  owing  to  which  the 
accident  occurred  : — Held,  by  the  Court  of  Appeal 
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(1)  aifirming  the  judgment  of  the  King's  Bench 
Division  (2)  granting  a  new  trial,  that  the  jury 
might  form  their  own  opinion  on  the  state  of  the 
stay  and  mast  from  inspection,  that  there  was 
sufficient  evidence  to  go  to  the  jury,  and  that  the 
case  should  not  have  been  withdrawn  by  the 
learned  judge.  Where  an  accident  results  from 
defective  condition  of  plant,  the  burden  of  dis- 
proving the  negligence  lies  on  the  person  respon- 
sible for  the  defect.  Scott  v.  The  London  and 
St.  Katherine  Docks  Co.  (3  H.  &  C.  596),  and 
Flannery  v.  Waterford  and  Limerick  Railway  Co, 
(I.  R.  11,  C.  L.  30),  followed;  Hanrahan  v. 
Ardnamult  Steamship  Co.  (22  L.  B.  I.  55) 
doubted.     Coughlan  v.  Monks  &  Co.,  Ltd. 

K.  6,  App.,  [1918  2  I.  R.  306,  313 

17. Dog  injuiing  sheep — 28c{;29   Via., 

c.  60 — Liability  oj  owner — Remoteness  of  damage.'] 
Where  some  dogs  belonging  to  the  defendant 
chased  the  plaintiff's  sheep  so  that  they  broke 
through  the  fences  of  the  field  in  which  they  were 
grazing,  and,  wandering  down  the  public  road, 
strayed  on  the  railway  line,  where  they  were 
killed  by  a  passing  train  : — Sdd,  that  the  defen- 
dant was  liable,  though  his  dogs  never  left  the 
field,  having  been  called  off  by  a  passer  by. 
Fleming  v.  Graves 

Cir.  Cas.,  Gibson,  J.,  31  I.  L.  T.  B.  143 
18. Driving — KiUing  a  sheep.]  Plain- 
tiff's sheep,  to  the  number  of  about  half  a  dozen, 
were  upon  the  public  road  without  anyone  iu 
charge  of  them.  Defendant  driving  a  car  at  a 
slow  pace,  and  on  his  right  side,  ran  over  one  of 
plaintiff's  sheep  and  killed  it : — Held,  he  was  not 
liable.  Murphy  v.  Kdler  Co.  Ct,  30  I.  L.  T.  205 
19  &  20. Electric  tram — Passing  under- 
neath bridge — Passengers  on  top.]  Whilst  an  elec- 
tric tramcar  belonging  to  the  defendant  company 
was  passing  underneath  a  bridge  at  a  place 
where  the  height  from  the  deck  of  the  car  to  the 
bridge  was  6  feet  1  inch,  a  passenger  who  was 
6  feet  2  inches  in  height,  while  passing  along 
the  deck  of  the  car  to  take  his  seat,  was  hit  by 
the  bridge  and  injured.  There  was  no  notice  on 
the  tramcar  warning  the  passenger  of  the 
danger : — Held,  that  the  defendant  company 
was  guilty  of  negligence,  and  that  the  plaintiff 
must  be  awarded  damages.  Somerville  v.  Dublin 
United  Tramway  Co. 

C.  B.,  App.,  Madden,  J.,  5  N.  I.  J.  R.  277 

21.  Evidence  of.]    A  man  passing  by  a 

quay  on  which  merchandise  was  stored,  saw 
amongst  it  some  of  his  own  goods,  and  wanting 
to  speak  to  the  clerk,  went  out  among  the  goods 
upon  a  gangway.  The  gangway  turned  over 
with  him  into  the  river.  There  was  no  evidence 
who  put  the  gangway  there,  but  it  was  not 
there  for  transit.  Plaintiff  alleged  negligence 
on  defendants'  part  in  leaving  their  property  in 
such  a  dangerous  position,  and  that  the  onus 
lay  on  defendants  to  prove  they  did  not  leave 
it  there.  Plaintiff  nonsuited.  Casey  v.  Cork, 
Blackrock,  and  Passage  Railway  Co. 

Co.  Ct.,  30 1.  L.  T.  536 

22.  Escape  of  gas.]     Where  the  muni- 
cipal authorities   were    "  undertakers,"   within 
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the  meaning  of  the  Gaswork  Clauses  Act  of 
1847,  and  owing  to  a  defect  in  a  joining,  while 
laying  down  gas  mains,  gas  escaped  into  a 
sewer,  and  from  thence  into  plaintiff's  house, 
injuring  his  family,  the  Commissioners  were 
held  liable.  Crowley  v.  Youghal  Tovm  Com- 
missioners  Cir.  Cas.,  Palles,  C.B.,  30  I.  L.  T.  151 

23.  Explosion  of  gas — Measure  o{  dam- 
ages— Amount  of  care  necessary.]  The  manager 
of  a  gas  company,  having  been  informed  of  a 
serious  escape  of  gas  in  a  certain  place  pro- 
ceeded to  inquire  into  the  matter,  and,  after 
an  examination  of  some  pipes  in  the  street, 
went  into  one  of  the  adjoining  shops  and  ex- 
amined the  supply  pipes  with  a  lighted  match, 
which  ignited  the  gas  which  had  accumulated 
under  the  shop  floor  and  caused  a  serious  ex- 
plosion, whereby  the  plaintiff's  two  workingmen 
were  injured: — HM  (1),  that  in  dealing  with 
such  dangerous  matters  as  escapes  of  gas,  gas 
companies  and  their  servants  are  bound  to 
exercise  the  highest  degree  of  care ;  (2)  that  the 
manager  did  not  in  this  case  exercise  such  a 
degree  of  care,  as  he  should  have  contemplated 
the  possibility  of  the  gas  having  accumulated ; 
(3)  that  the  defendants  were  liable ;  (4)  in 
measuring  damages  the  plaintiffs  were  entitled 
to  more  than  mere  pecuniary  loss  in  wages  and 
medical  expenses.  Hughes  and  Roy  v.  BaUyna- 
hinch  Oas  Co.,  Ltd. 

Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  74 

24.  Fellow  servant — Personal  injury  sus- 
tained in  course  of  employment — Privilege  given 
and  enjoyed  under  contract  of  service.]  The 
employees  in  a  large  establishment  belonging 
to  the  defendants,  and  consisting  of  numerous 
separate  departments,  were  as  part  of  the  con- 
tract of  service  entitled  to  purchase  goods  in 
any  department  at  a  reduced  price.  The  plain- 
tiff, who  was  employed  in  the  toy  department 
on  the  third  floor  of  the  building,  while  pur- 
chasing meat  at  the  butcher's  department  on 
the  ground-floor,  slipped  on  a  piece  of  fat 
negUgently  (as  found  by  the  jury)  left  on  the 
floor  by  the  butcher,  and  sustained  severe 
injuries  : — Hdd,  that  the  injuries  were  caused 
in  the  course  of  the  plaintiff's  employment  by 
the  negligence  of  a  fellow-servant,  and  that  the 
plaintiff  could  not  sustain  an  action  for  damages 
against  her  employers,  the  defendants.  Coldrick 
V.  Partridge  ([1909]  1  K.  B.  565 ;  [1910]  A.  C.  77) 
applied.  Wald/ron  v.  Junior  Army  and  Navy 
Stores         K.  B.,  App.,  [1910]  2  I.  R.  381,  393 

25. Fences — Railway — Care  of— Straying 

cattle.]  Some  years  before  the  defendants'  line 
was  constructed  they  erected  a  post  and  wire 
fence  to  protect  the  plaintiff's  lands,  and  in  lieu 
of  a  gate  to  provide  ingress  and  egress,  put  up  a 
dry  stone  gap  which,  as  occasion  required,  the 
plaintiff  used  to  remove  and  restore.  The  plain- 
tiff objected  to  this  as  unsatisfactory  and 
dangerous,  and  the  defendants  a  few  years  ago 
removed  the  stone  structure  a  short  distance 
away  in  the  fence,  with  a  view  to  replacing  it 
later  on  with  a  gate.  The  gate  never  was 
erected,  although  the  plaintiff  repeatedly  applied 
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for  it.  A  heifer  belonging  to  the  plaintiff  got 
on  to  the  line  by  reason  of  the  insufficiency  of 
the  stone  structure,  and  was  fatally  injured  by 
the  defendants'  train  : — Seld  (following  Dixon 
V.  Great  Western  By.  Go.  ([1897]  1  Q.  B.  300) 
that  the  defendants'  obligation  to  maintain  the 
fence  was  absolute  and  continuous  and  the  fact 
that  there  was  no  gate  in  the  fence  for  five 
years  after  the  railway  was  opened  supplied  no 
excuse.     Moynihan  v.  Tralee  and  Dingle  Ry. 

Cir.  Cas.,  Gibson,  J.,  41  I.  L.  T.  R.  165 

26. Fencing — ^Tortious  act  of  stranger — 

Liability.']  A  man  whose  field  is  properly  fenced 
is  not  liable  for  the  trespass  of  his  cattle  caused 
by  the  negligent  act  of  a  stranger  in  using  a 
right  of  way  through  the  field.  M'Gibbon  v. 
M'Curry 

Cir.  Cas.,  Gibson,  J.,  43  I.  L.  T.  B.  132 

27. Finding    of     negligence    by    jury — 

Negativing  that  particular  form  of  negligence 
relied  on  by  the  plaintiff.']  The  plaintiff  sustained 
injuries  by  reason  of  the  gate  of  a.  hoarding, 
erected  along  a  street,  where  the  defendants 
were  carrying  on  building  operations  by  defen- 
dants for  their  own  purposes,  falling  on  him. 
He  alleged  that  this  accident  was  caused  by 
certain  negligent  acts  of  the  defendants'  servants, 
whereby  a  horse  standing  within  the  hoarding 
behind  the  closed  gate  was  frightened,  and 
backed  the  cart  to  which  it  was  harnessed 
against  the  gate,  so  causing  the  accident.  It 
appeared  at  the  trial,  mostly  by  the  evidence  of 
defendants'  witnesses,  that  the  gate  when  shut 
was  secured  by  chains  fastened  to  it  by  hold- 
fasts, and  that  after  the  occurrence  these  hold- 
fasts were  found  to  have  given  way.  The  jury 
found  in  favour  of  the  defendants  with  regard 
to  the  specific  acts  of  negligence  alleged  by  the 
plaintiff,  but  further  found  that  the  gate  though 
properly  constructed  was  not  secured  in  a  reason- 
ably safe  manner,  and  assessed  damages  for  the 
plaintiff  : — Held,  that  such  findings  were  a  good 
verdict  for  the  plaintiff,  and  that  the  jury  were 
entitled  on  the  facts  before  them  to  find  negli- 
gence against  the  defendants,  even  though  they 
had  found  in  their  favour  as  to  the  particular 
acts  of  negligence  relied  on  by  the  plaintiff. 
Seld  also,  that  where  defendants  were  main- 
taining such  a  structure  for  their  own  purposes 
they  were  bound  to  take  all  reasonable  pre- 
cautions against  any  probable  risks,  and  omission 
to  do  so  constituted  actionable  negligence. 
M'Bride  v.  Gollen  Bros. 

App.,  39  I.  L.  T.  R.  165 

28.  Gratuitous  bailee.]     Where  a   man 

sent  a  sow  to  be  served  by  a.  boar  in  charge  of 
his  servant,  and  the  sow  remaining  overnight 
(at  the  defendant's  instance)  was  put  by  plain- 
tiff's servant  and  defendant  into  a  proper  stye 
in  a  disused  labourer's  cottage — not  belonging 
to  defendant.  During  the  night  the  sow  got 
choked  between  the  bars  of  the  gate  of  the 
pigstye : — Held,  that  the  defendant  (who  acted 
as  a  gratuitous  bailee)  was  not  guilty  of  such 
negligence  as  to  entitle  plaintiff  to  recover. 
Sullivan  v.  Kelleher  Co.  Ct.,  30  I.  L.  T.  205 
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29. "Injury  " — Dog  barking  at  foals— 

Causing  foals  to  break  away — Contributory  negli- 
gence. ]  The  plaintiff  was  driving  home  two  foals 
along  the  public  road  past  defendant's  farm 
when  a  young  dog  belonging  to  the  defendant 
rushed  out  of  the  defendant's  house  and  barked 
at  the  foals,  which  broke  away  from  the  plain- 
tiff's brother,  and  were  not  recovered  till  the 
next  day.  Both  foals  died  from  injuries  received 
that  night : — jffeZd,  that  this  was  not  an"  injury" 
within  section  1  of  the  Dogs  Act,  1906.  Semble, 
the  Dogs  Act,  1906,  does  not  exclude  the  defence 
of  contributory  negligence.  Campbell  v.  Wilkin- 
son       Cir.  Cas.,  Wright,  J.,  43  I.  L.  T.  R.  237 

30.  — — ■  Injuries  in  the  course  of  employ- 
ment— Workinen's  Compensation  Act,  1897,  s.  1 
(2)  (6)  —  Claim  for  compensation — Exercise  of 
option — Action  at  common  law.']  Where  the 
plaintiff,  a  boy  of  sixteen,  was  injured  in  the 
course  of  his  employment  and  served  a  general 
notice  of  injury  on  his  employers,  and  where, 
before  any  proceedings  were  instituted  by  the 
plaintiff,  he  received  payments  from  his  em- 
ployers for  which  he  signed  receipts,  and  which 
payments  were  half  his  average  weekly  earnings 
from  a  date  two  weeks  after  the  accident  took 
place,  and  where  the  plaintiff  subsequently  sued 
his  employers  at  common  law  for  damages  for 
personalinjuries  sustained  by  their  negligence : — 
Held,  that  the  plaintiff  had  exercised  the  option 
given  him  by  section  1  (2)  (6)  of  the  Workmen's 
Compensation  Act,  1897,  and  therefore  was 
debarred  from  bringing  the  action  at  common 
law.    Mehaffey  v.  Collen  Brothers 

Co.  Ct.,  36 1.  L.  T.  R.  216 

31. Injury  in  discharge  of  duty.]     It 

was  the  duty  of  the  plaintiff,  a  dock  policeman, 
employed  by  the  Limerick  Harbour  Board,  to 
inspect,  among  others,  the  premises  of  the  defen- 
dant company.  While  so  doing,  a  pile  of  sugar 
bags  fell  on  him,  breaking  his  leg.  The  bags 
were  piled  in  two  single  rows  to  the  height  of 
thirteen  bags,  and  were  in  a  dangerous  situation 
according  to  the  Harbour  Board  engineer,  who 
thought  the  defendant  company  could  have 
prevented  the  accident  by  levelling  the  last  two 
rows  of  bags  when  they  came  to  them  : — Held, 
that  the  plaintiff  was  not  on  the  premises  at  his 
own  risk  as  a  mere  licensee,  and  that  defendant 
company  were  liable  for  their  negligence.  Dore 
V.  Limerick  Steamship  Co. 

Co.  Ct.,  31 1.  L.  T.  358 

32. Injuries  sustained  by  infant  tres- 
passer— Landlord  and  tenant — Overholding — De- 
mand of  possession — Execution  of  warrant — 
Relation  back—\i  <fc  15  Vict.,  c.  92,  s.  16— Limit 
of  liability  of  owners  to  infant  trespasser  on  their 
premises.]  In  an  action  to  recover  damages  for 
personal  injuries  sustained  through  the  negli- 
gence of  the  defendants,  evidence  was  given  that 
the  plaintiff  (who  was  a  child  of  six  years  of  age) 
resided  with  his  parents  in  two  rooms  on  the 
first  floor  of  a  tenement  house  ;  the  parents  had 
held  these  rooms  on  a  weekly  tenancy  from  the 
defendants  :  the  stairs  and  landings  were  kept 
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by  the  defendants  under  their  own  control.    On 
the  8th  of  August,  1910,  the  defendant  served  a 
notice  to  quit  upon  the  parents ;  this  notice 
expired  on  the  15th ;  on  the  16th  demand  of 
possession  was  made ;  on  the  17th  a  summons 
under  the  Summary  Jurisdiction  (Ireland)  Act, 
1851,  was  issued  to  recover  possession  of  the 
premises ;  on  the  22nd  the  infant  plaintiff  fell 
through  an  open  window,  from  which  the  lower 
sash  had  been  removed,  on  the  same  landing  as 
the  rooms,  to  the  yard  below,  a  distance  of  some 
24  feet,  and  was  severely  injured  ;  on  the  25th 
an  order  for  possession  was  obtained  from  the 
magistrate.    The  following  questions  were  left 
to  the  jury : — Was  the  window  at  the  time 
unsafe  for   children  resident  in   the   house  ? 
Answer — '  Yes."     Was   the   plaintiff   a   child 
resident  in  the  house  at  the  time  of  the  occur- 
rence ?     Answer — "  Yes."    Did  the  defendants 
know  that  the  landing  would  be  used,  and  the 
window  approached,  by  children  resident  in  the 
house  ?     Answer — "  Yes."    Did  the  defendants 
take   reasonable   precautions    to    prevent    the 
window  from  being  dangerous  to  young  children 
resident  in  the  house  ?     Answer — "  No."     If 
you  answer  "  No,"  then  state  what  reasonable 
precautions  they  omitted.     Answer — "  Reason- 
able guard."    Could  the  defendants  have  reason- 
ably anticipated  that  the  window  might  be 
taken  from  its  sash,  leaving   an  unprotected 
opening?     Answer — "Yes": — Held,  affirming 
the  judgment  of  the  King's  Bench  Division,  that 
the  plaintiff  was  a  trespasser,  and  that,  notwith- 
standing the  findings  of  the  jury,  the  defendants 
were  entitled  to  have  a  verdict  and  judgment 
entered  for  them.     Semble,  the  removal  of  the 
sash  by  the  defendants  for  the  purpose  of  repair 
would   not   have   made   them   liable   for    the 
accident.    Cooke  v.  Midland  Great  Western  Bail- 
way  of  Ireland  ([1909]  A.  C.  229)  distinguished. 
The  liability  of  house-owners  towards  infant 
trespassers  on  their  premises  considered.    Coffee 
V.  McEvoy    K.  B.,  App.,  [1912]  2  I.  R.  95  290  ; 
46  I.  h.  T.  R.  229 

33.  •  Letting — Mare — Sire.]    A  man  took 

grazing  for  a  two-year  old  mare  and  put  her  on 
the  land,  ignorant  of  the  fact  that  a  sire,  3  years 
old,  was  on  the  land  already,  which  was  not 
belonging  to  the  man  who  let  the  grazing,  but 
had  been  on  it  previously  to  his  taking  the  farm. 
In  consequence  of  the  sire's  presence  the  plain- 
tiff's mare  had  a  foal : — Held,  that  the  man  who 
let  the  grazing  was  liable  for  negligence,  and 
granted.  Howard  v.  Buckley  Co.  Ct.,  30 1.  L.  T.  37 

34.  Liability  —  Corporation  performing 

public  duties — Servants  of  the  Grown — Commis- 
sioners of  Public  Worhs — Public  park — Main- 
tenance out  of  funds  voted  by  Parliament — No 
power  to  levy  tolls  or  rates — St.  Stephen's  Green 
Act,  1877  (40  cfe  41  Vict.,c.  cxxxiv).]  By  the  St. 
Stephen's  Green  Act,  1877,  the  square,  which 
previously  had  been  vested  in  Commissioners 
as  a  private  square,  was  vested  in  the  Commis- 
sioners of  Public  Works,  who  were,  by  the  Act, 
charged  with  the  duty  of  maintaining  the  same, 
to  be  used  as  a  public  park,  with  power  to  accept 
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private  subscriptions  from  persons  willing  to 
contribute  towards  carrying  into  execution  the 
purposes  of  the  Act,  but  with  no  power  to  levy 
rates  or  tolls,  though  authorised,  to  defray  such 
of  the  expenses  incurred  in  carrying  the  Act 
into  execution  as  could  not  be  defrayed  out  of 
moneys  received  by  them  under  the  Act  out 
of  moneys  to  be  provided  by  Parliament.  The 
plaintiff  in  this  action  sought  damages  for 
injuries  received  by  him  while  lawfully  using 
the  square,  by  coming  in  contact  with  an  iron 
railing,  which  the  statement  of  claim  alleged 
was  erected  therein  by  the  Commissioners  of 
Public  Works  in  a  negligent  and  dangerous 
manner: — Held  (Palles,  C.B.,  dissentiente),  that 
the  Commissioners  of  Public  Works  in  Ireland 
were  not  by  virtue  of  the  Act,  constituted 
servants  of  the  Crown.  Held  disc,  that  it  was 
no  defence  to  an  action  of  negligence  that  the 
defendants  had  received  no  money  under  the 
Act  applicable  to  the  purposes  of  the  Act,  and 
that  the  expenses  incurred  by  them  in  carrying 
the  Act  into  execution  were  solely  defrayed  out 
of  moneys  provided  by  Parliament  for  such 
purpose,  and  that  Parliament  had  not  provided 
moneys  for  payment  to  the  plaintiff,  or  out  of 
which  he  could  be  paid  any  damages  in  case 
such  should  be  recovered  against  the  defendants. 
Held  also,  that  it  was  no  defence  to  an  action 
of  negligence  that  the  defendants  had  no  power 
to  levy  tolls,  nor  were  any  moneys,  other  than 
moneys  voted  by  Parliament,  received  by  them 
in  respect  thereof,  and  the  defendants  had  no 
property  or  moneys  for  payment  to  plaintiff,  or 
out  of  which  the  plaintiff  could  be  paid  any 
damages.  Wheeler  v.  Commissioners  of  Public 
Works  in  Ireland  App.,  [1903]  2  I.  R.  202 

1  N.  L  J.  R.  249 

35. Liability  of  Loeal  authority   when 

interfering  with  road  for  the  purposes  of  repair — 
Portion  left  open  for  use  of  public  to  be  kept 
reasonably  safe — Non-feasance  while  executing 
repairs.']  A  ooulity  council  who  were  under  an 
obligation  to  maintain  and  repair  the  public 
roads  within  their  jurisdiction,  were  engaged  in 
repairing  a  portion  of  one  of  such  roads,  and  for 
this  purpose  employed  a  steam-roller  to  roll  down 
and  level  in  the  new  metal ;  these  repairing 
operations  were  confined  to  a  portion  half  the 
width  of  the  road,  the  other  half  being  left  open 
for  public  traffic.  A  man  driving  in  a  donkey- 
cart  along  the  half  so  left  open,  proceeding  in  the 
same  direction  as  the  engine,  and  overtaking  it, 
was  jerked  from  his  seat  by  the  wheel  of  his  cart 
colliding  with  a  large  stone  lying  in  the  water- 
table  close  to  the  grass  margin  on  the  side  of  the 
road  opposite  to  the  engine  ;  the  jerk  threw  the 
man  into  the  road  and  under  the  wheels  of  the 
engine,  where  he  received  injuries  from  which  he 
died  ;  the  stone  (which  had  probably  fallen  off  the 
fence  bounding  the  road)  had,to  the  knowledge  of 
the  Council's  workmen,  been  in  that  position  for 
two  or  three  days  previous  to  the  accident.  In 
an  action  under  Lord  Campbell's  Act,  the  jury 
found  that  the  defendants  were  negligent  in 
omitting  to  remove  the  stone,  a;nd  that  there  was 
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no  contributory  negligence  on  the  part  of  the 
plaintiff : — Held  {per  Palles,  C.B.,  and  Wright, 
J.,  Kenny,  J.,  diss.),  that  the  act  of  interfering 
with  the  road  imposed  an  obligation  on  the 
county  council  to  take  care  that  the  remaining 
portion  left  open  for  public  use  was  reasonably 
fit  and  safe  for  such  purpose,  and  that  the  council 
were  therefore  liable  in  damages.  Syan  v. 
Cuunty  Council  of  Tipperary  North  Biding 

K.  B.,  [1912]  2  I.  B.  392  ;  46 1.  L.  T.  R.  302 

36. Management   of   horses.]       Three 

horses  and  oars  having  been  intrusted  to  two 
guides,  the  middle  horse,  which  was  left  without 
a  guide,  swerved  and  injured  a  passing  cyclist : — 
Held,  to  be  sufficient  negligence  to  enable 
plaintiff  to  recover.    Mansergh  v.  Connell 

Co.  Ct.,  31  I.  L.  T.  429 

37. Mortar  board  on  road — Pony  shying 

— Liability — Damages — Remoteness.']  A  pony 
took  fright  at  a  large  mortar  board  left  on  the 
public  highway  by  builders,  and  bolted,  injuring 
the  harness.  The  plaintiff  then  tried  to  get  it 
home  past  the  mortar  boa^d,  and  the  pony 
backed  into  a  ditch,  doing  further  injui-y.  The 
plaihtiff  strained  himself  trying  to  lift  the  cart 
off  the  poliy  : — Held,  that  the  injury  to  the  pony 
and  trap  on  both  occasions  gave  rise  to  legal 
damages,  but  that  the  injury  to  the  plaintiff  was 
too  remote.     Grainger  v.  Cullen 

Cir.  Cas.,  Gibson,  J.,  43  I.  L.  T.  R.  132 

38. Navigation  —  Tidal    river  —  Oyster 

beds  laid  down  by  trespasser — Grounding  of  ship 
without  negligence — Standard  of  care  and  skill 
required  in  the  avoiding  of  damage  to  the  property 
of  a  trespasser.]  The  Newry  Navigation  Com- 
pany were  a  corporation  established  by  statute 
for  carrying  on  the  navigation  in  the  Newry 
River,  and  through  Carlingford  Lough  to  the 
sea.  The  river  from  Newry  to  Warrenpoint, 
where  it  enters  the  Lough,  is  about  seven  miles 
long,  and  the  bed  had  been  deepened  by  dredg- 
ing for  the  purposes  of  navigation  by  the 
Company.  The  plaintiff  had  laid  down  some 
oyster  beds  in  the  Newry  River  on  the  southern 
shore.  In  1889  and  1894  he  took  portion  of  the 
fore-shore  from  the  tenants  of  lauds  abutting 
on  the  river,  but  he  had  no  title  to  any  part  of 
the  bed  £^nd  soil  of  the  river,  and  in  the  opinion 
of  the  Court  of  Appeal,  on  the  evidence,  he  was 
not  even  lawfully  in  possession  of  the  site  of  the 
oyster  beds.  He  twice  applied  to  the  Fishery 
Inspectors  for  a  licence  to  lay  down  oysters, 
but  his  applications  were  refused.  A  corres- 
pondence ensued  between  him  and  the  Naviga- 
tion Company,  for  the  purpose  of  obtaining  a 
lease  of  the  beds  from  them.  The  Company 
refused  to  grant  a  lease,  and  more  than  once 
warned  him  to  take  away  his  oysters,  as  they 
were  about  to  commence  dj-edging  operations. 
On  the  10th  December,  1895,  the  "  Rostrevor," 
a  screw  steamer  the  property  of  the  defendants, 
while  proceeding  down  the  Newry  River,  acci- 
dentally went  ashore  at  the  place  where  the 
plaintiff  had  laid  down  his  oysters,  and  her 
bow  stuck  in  the  ruins  of  an  old  beacon.  It 
was  too  hours  after  high  water,  and  she  lay 
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there  till  the  return  of  the  high  water.  Shortly 
before  the  return  of  high  water  the  captain  got 
her  off,  and  in  doing  so  he  used  the  propeller 
as  well  as  a  hawser  attached  to  »  post  on  the 
opposite  shore.  The  captain  deposed  that  he 
was  ignorant  of  the  existence  of  the  oyster- 
beds,  but  it  was  proved  by  some  witnesses  that 
at  low  water  portion  of  the  vessel  was  high  and 
dry,  and  the  oysters  were  visible  all  round  her. 
The  plaintiff's  oysters  were  damaged  very  con- 
siderably by  the  vessel  in  taking  the  ground, 
and  still  more  so  in  getting  her  off : — Held,  that 
there  being  no  sufficient  evidence  of  recklessness 
or  gross  negligence  on  the  part  of  the  captain, 
the  plaintiff  was  not  entitled  to  recover  damages 
for  the  injuries  to  the  oysterts.  The  standard 
of  care  and  caution  by  the  owner  of  a  ship  law- 
fully using  the  waterway  of  a  navigable  river 
towards  a  trespasser  thereon  considered,  and 
the  analogous  authorities  upon  negligence  dis- 
cussed. Per  Lord  Ashboui^ne,  C. :  The  captain 
was  entitled  to  get  off  his  ship  by  any  reasonable 
exercise  of  seamanship  that  his  own  reasonable 
knowledge  might  suggest.  He  was  bound  not 
to  be  reckless  or  careless,  so  as  to  injure  the 
oysters  ;  but  within  that  he  was  entitled  to  do 
anything  that  he  reasonably  could,  to  effect 
what  was  necessarily  his  primary  object  and 
purpose — viz.,  to  get  away  his  ship  safe,  exer- 
cising his  skill  and  judgment  bona  fide,  and 
fairly  avoiding,  as  far  as  he  could,  any  reckless, 
negligent,  or  careless  action  that  might  be  de- 
trimental or  dangerous  to  the  oysters.  Per 
FitzGibbon,  L.J. :  The  captain  was  entitled  to 
use  all  reasonable  means,  according  to  the  best 
of  his  judgment,  to  take  his  ship  out  of  the 
position  in  which  she  lay ;  and  though  he  was 
boujid  to  the  plaintiff,  in  using  those  means,  not 
to  recklessly  or  wilfully  injure  the  oysters,  his 
first  duty  and  right  was  to  do  everything  which 
seemed  reasonable  to  get  his  own  ship  off. 
Petrie  v.  Owners  of  8S.  "  Sostrevor." 

App.,  [1898]  2  I.  R.  556 

39.  Nuisance — Highway — Owner  of  ad- 
joining house — Gutter  falling  from,  roof.]  The 
plaintiff  was  injured  by  a  piece  of  the  gutter  from 
the  roof  of  the  defendant's  house  falling  on  her 
as  she  was  passing  along  the  street.  The  fall 
of  the  gutter  took  place  owing  to  a  screw  having 
rotted.  Evidence  was  given  on  behalf  of  the 
defendant  that  workmen  had  been  periodically 
employed  to  examine  and  repair  the  gutter. 
There  was  no  evidence  that  the  defendant  knew 
of  its  defective  condition.  The  jury  found  that 
there  was  no  want  of  reasonable  care  on  the  part 
of  the  defendant  in  maintaining  the  gutter,  and 
that  its  fall  was  not  occasioned  by  neglect  or 
default  on  his  part,  and  thereupon,  by  direction 
of  the  Judge,  found  a  verdict  for  the  defendant : 
— Held,  that  the  defendant  was  entitled  to  retain 
the  verdict.  Tarry  v.  Ashton  (1  Q.  B.  D.  314) 
distinguished.    Palmer  v.  Bateman 

K.B.,  App.,  [1908]  2  I  R.  393,  402  ; 
42  I.  L.  T.  R.  62,  173 

40.  Nuisance — Traction  engine  injuring 

road — Action    by    road    contractor   and    district 
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council — No  cause  of  action.']  Where  a  traction 
engine,  the  property  of  the  defendant  company, 
has  injured  a  gullet  in  passing  over  a  road  by 
reason  of  stopping  on  it  to  take  in  water : — 
Held,  that  the  road  contractor,  who  was  under 
a  contract  with  the  county  council  to  keep  the 
road  in  repair,  had  no  cause  of  action  against 
the  defendant  company,  and  held,  further, 
that  no  right  of  action  lay  in  the  district  council, 
as  they  had  no  property  in  the  road.  Seeds  and 
Kilheel  Rural  District  Council  v.  Newry  Traction 
Engine  Co. 

Cir.  Cas.,  Wright,  J.,  37  I.  L.  T.  R.  114; 
3  N.  I.  J.  R.  224 

41.  Onus  of  prool- — Railway  company.'] 

On  a  trial  under  Lord  Campbell's  Act,  evidence 
was  given  that  the  body  of  the  deceased  was 
found  on  the  line  in  front  of  an  engine.  The 
front  wheel  of  the  engine  was  derailed.  The 
engine  had  to  be  raised  to  extricate  the  body 
The  ground  was  roughened  for  about  nine  feet 
and  there  was  blood  for  three  or  four  feet  from 
where  the  body  was  found.  There  was  an  oil 
lamp  in  the  front  and  centre  of  the  engine. 
No  evidence  was  given  of  the  circumstances 
imder  which  the  deceased  got  on  to  the  line  : — 
Held,  that  there  was  no  case  to  go  to  the  jury,  and 
that  the  defendants  were  not  liable.  MaJion  v. 
Dvhlin  and  iMcan  Electric  Ry.  Co. 

K.  B.,  39  I.  L.  T.  R.  126 

42. Onus  ol  proof — Railway  company — 

Animal  injured  in  transit — Doctrine  of  "  res  ipsa 
loquitur."]  In  an  action  against  a  railway  com- 
pany for  injuries  to  a  horse  sustained  while  it 
was  being  carried  under  a  contract  which  pro- 
vided that  the  company  should  be  liable  for 
damages  only  in  the  event  of  negligence  on  their 
part,  the  only  evidence  of  negligence  given  by 
the  plaintiff  was  that  the  horse  was  delivered 
to  them  in  a  sound  condition,  but  when  handed 
over  by  them  was  suffering  from  a  severe 
puncture  in  one  of  its  hocks : — Held,  that  the 
doctrine  of  "res  ipsa  loquitur "  did  not  apply 
and  that  the  plaintiff  could  not  succeed,  as  he 
had  failed  to  give  any  affirmative  evidence  of 
negligence  or  to  prove  any  facts  necessarily  in- 
consistent with  due  care  having  been  used. 
M'LacTdan  v.L.&N.TV.  Ry.  Co. 

C.  B.  A.,  41  I.  L.  T.  R.  139 

43. Percolation  of  water  from  adjoining 

premises.]  Where  after  heavy  rains  a  large 
quantity  of  water  collected  in  defendant's  yard, 
and  from  that  percolated  into  plaintiff's  pre- 
mises : — Held,  that  defendant  was  not  liable 
for  such  damage,  it  being  caused  by  storm  water 
which  he  could  not  guard  against.  Atkinson  v. 
Dawson  Co.  Ct.,  31 1.  L.  T.  215 

44. Personal  injury —  Death  of  person 

injured — Action  hy  widow  more  than  six,  but 
vjithin  twelve,  months  from  the  date  of  the  accident 
— Statute  of  Limitations — Public  Authority,  action 
against — Lord  Campbell's  Act  (9  &  10  Vict.,  c.  93) 
— Public  Authorities  Protection  Act  (56  cfc  57 
Vict.,  c.  61),  s.  1  (a).]  On  the  13th  June,  1906, 
6.  was  injured  by  a  collision  with  a  tramcar  in 
Belfast,  and  on  the  30th  July,  1906,  he  brought 
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an  action  for  damages  for  negligence  against  the 
defendants,  who  had  taken  over  and  were 
running  the  tramways  in  Belfast,  under  the 
provisions  of  4  Bdw.  Vn.,  c.  229  (Local  and 
Personal).  0.  died  on  the  28th  February,  1907, 
from  the  effect  of  the  injuries,  and  on  the  11th 
April,  1907,  his  widow  brought  an  action  against 
the  defendants  on  behalf  of  herself  and  her 
children  for  damages  for  the  death  of  her 
husband.  The  defendants  pleaded  that  as  Mrs. 
G.'s  action  had  not  been  brought  within  six 
months  from  the  alleged  act  of  negligence,  it 
was  barred  by  the  Public  Authorities  Protection 
Act,  1893  : — Held  (affirming  the  decision  of  the 
King's  Bench  Division),  that,  as  the  action  was 
not  brought  within  six  months  from  the  date  of 
the  accident,  it  was  barred  by  section  1  of  the 
Public  Authorities  Protection  Act,  1893 : — 
Held  also,  that  the  defendants  in  working  the 
tramways  under  4  Edw.  VII.,  u.  229,  were  a 
Public  Authority  within  the  meaning  of  the 
Public  Authorities  Protection  Act,  1893.  Oawley 
V.  Corporation  of  Belfast 

App.,  [1908]  2  I.  R.  34 ;  41  I.  L.  T.  R.  238 
45. Personal  injuries  —  Accident  to  by- 
stander through  collision  of  two  vehicles — Proxi- 
mate and  effective  cause — Findings  of  jury,  how 
far  inconclusive — New  trial.]  The  Falls  Road, 
one  of  the  principal  streets  leading  out  of  Belfast 
to  the  west,  and  along  which  the  electric  tram- 
way passes,  is  intersected  at  right  angles  by 
Northumberland  Street  and  Albert  Street.  Q. 
was  driving  a  horse  and  trap  along  Northumber- 
land Street,  intending  to  cross  the  Falls  Road 
into  Albert  Street.  A  tramcar  coming  down 
Falls  Road  collided  with  the  trap,  and  caused 
it  to  swerve  round.  Q.  was  thrown  out  and 
struck  the  plaintiff,  who  was  standing  on  the 
pavement,  and  had  in  no  way  contributed  to  the 
accident.  In  an  action  against  the  defendants, 
as  owners  of  the  tramways,  the  jury  found — 
(1)  that  Q.'s  trap  was  negligently  driven  on  the 
day  of  the  accident ;  (2)  they  were  unable  to 
agree  as  to  whether  the  motorman  was  negligent 
in  driving  and  managing  his  car.  A  third 
question  was  put  to  them — (3)  "if  there  was 
negligence  on  the  part  both  of  Q.  and  the  motor- 
man,  was  the  real  and  effective  cause  of  the 
collision — {a)  the  negligence  of  Q.  ?  or  (6)  the 
negligence  of  the  motorman  ? "  The  jury 
answered— (3)  (a)  "Yes,"  and  (3)  (b)  "No." 
The  Judge  entered  judgment  for  the  defendants. 
On  a  motion  for  a  new  trial : — Held,  by  the 
Court  of  King's  Bench,  that  the  findings  of  the 
jury  attributed  the  entire  blame  in  relation  to 
the  accident  to  Q.,  and  that  the  Judge  was 
therefore  right  in  entering  judgment  for  the 
defendants : — Held,  by  the  majority  of  the 
Court  of  Appeal  (Sir  Samuel  Walker,  C,  and 
FitzGibbon,  L.J. ;  dissentiente  Holmes,  L.J., 
that  the  findings  of  the  jury,  read  with  their 
disagreement  on  question  (2),  did  not  supply  all 
the  materials  necessary  for  finally  determining 
the  questions  in  dispute  and  that,  to  relieve  the 
defendants  from  liability,  it  was  not  enough  to 
show  that  Q.  was  guilty  of  negligence  directly 
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ca-osing  the  injury,  but  that  the  plaintiff  was 
entitled  to  a  verdict  against  the  defendants  if 
the  motonnan  could,  by  reasonable  skill  and 
care,  have  avoided  the  collision ;  and,  that 
inasmuch  as  this  question  was  not  left  to  the 
jury,  although  so  required  by  plaintiff's  counsel, 
there  must  be  a  new  trial.  DeoUn  v.  Corporation 
of  Belfast 

K.  B.,  App.,   [1907]  2  I.  R.  437,  448 

46. Railing  of  area  of  house  adjoining 

highway  defeetive^ — Injury  to  child — Liability  of 
owner  of  house.']  Where  the  plaintiff,  a  little 
girl,  while  playing  on  a  highway,  cUmbed  up  the 
parapet  of  area  railings  and  fell  through  where 
a  bar  was  misBing,  thereby  breaking  her  leg.  In 
an  action  claiming  damages  against  the  owner 
of  the  house : — Held,  that  the  defendant  was 
not  liable,  as  the  injuries  to  the  plaintiff  occurred, 
not  while  she  was  exercising  an  ordinary  user 
of  the  highway,  but  while  she  weib  leaving  the 
highway  and  becoming  a  trespasser.     Smyth  v. 


Rec.  (Dub.),  App.,  Wright,  J.,  46  I,  L.  T.  B.  68 

47.  - —  Railway  company — Defective  fence 

— Tum-taile  —  Infant  trespasser  ■ —  Invitation  to 
danger.]  The  defendants,  a  railway  company, 
maintained  a  siding  and  turn-table  on  a  plot  of 
ground  adjacent  to  a  public  road  which  crossed 
their  line  by  a  bridge.  The  plot  of  ground  was 
approached  from  the  road  by  a  gate,  which  was 
kept  locked ;  and  the  road  leading  to  the  bridge 
was  separated  from  defendants'  premises  by  a 
clay  bank  and  thorn  hedge.  There  was  a  gap 
in  this  hedge  large  enough  for  a  child  to  pass 
through,  and  a  track,  more  or  less  defined, 
leading  to  the  site  of  the  turn-table.  The  plain- 
tiff, a  child  of  tender  years,  obtained  access  to 
the  defendants'  premises,  as  it  was  alleged, 
through  this  gap,  in  the  company  of  two  older 
boys,  who  placed  him  upon  the  defendants' 
tiun-table,  and  then  put  the  timi-table  in  motion 
to  give  him  a  ride,  whereupon  the  plaintiff's 
leg  was  severely  crushed.  There  was  evidence 
that,  on  at  least  one  former  occasion,  an  employee 
of  the  defendants  had  seen  boys  playing  on  the 
turn-table,  who,  on  his  approach,  ran  away. 
In  an  action  by  the  plaintiff,  claiming  damages 
for  injuries  sustained  by  the  alleged  negligence 
of  the  defendants  : — Held,  by  the  Court  of 
Appeal  (Sir  Samuel  Walker,  C,  and  KtzGibbon 
and  Holmes,  L.JJ.),  reversing  the  decision  of  the 
majority  of  the  Kmg'a  Bench  Division  (Palles, 
C.B.,  and  Johnson,  J. ;  Kenny,  J.,  dissenting), 
that  the  defective  condition  of  the  defendants' 
hedge  was  not  the  effective  cause  of  the  accident, 
and  that,  the  plaintiff  being  a  trespasser,  and 
there  being  no  evidence  of  invitation  or  allure- 
ment by  the  defendants,  judgment  should  be 
entered  for  the  defendants.  Cooke  v.  Midland 
Great  Western  Railway  of  Ireland  Co. 

K.  B.,  App.,  [1908]  2  I.  R.  242,  270 ; 

411.  L.  T.R.  157 

On  appeal  to  the  House  of  Lords  from  the 

judgment  of  the  Court  of  Appeal  ([1908]  2  I.  R. 

242),   that    judgment    was   reversed   and    the 

judgments  of  Lord  O'Brien,  L.C.J.,  and  of  the 
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King's  Bench  Division  were  restored.     Cooke  v. 

Midland  Great  Western  Railway  of  Ireland 

H.  L.,  [1909]  2  I.  R.  499  :  43  L  L.  T.  R.  57 
iAnd  1909,  A.  C.  229.J 
48. Railway  company— Injury  to  pas- 
senger— Hand  crushed  by  shutting  of  door — Cause 
of  action — Remitting  to  County  Court.]  The  plain- 
tiff, a  young  girl,  who  was  intending  to  emigrate 
to  America,  entrained  at  a  station  on  the  de- 
fendant company's  line  en  route  to  Queenstown. 
As  the  train  was  about  to  start  she  was  saying 
good-bye  to  her  friends  from  the  door  of  the 
carriage,  when  a  porter  in  the  company's  service 
pushed  two  newly-arrived  passengers  past  her. 
While  the  plaintiff  had  her  hand  at  the  side  of 
the  door,  the  porter  opened  it  to  introduce  these 
passengers,  and  before  she  had  time  to  withdraw 
her  hand  he  shut  the  door,  crushing  the  plaintiff's 
hand,  and  causing  severe  injuries  to  her.  The 
train  was  in  motion  when  this  occurred.  On 
motion  to  remit  the  action  for  trial  to  the  County 
Court : — Held,  affirming  the  decision  of  the 
King's  Bench  Division,  that  the  action  should  be 
remitted,  as  no  cause  of  action  was  shown. 
Taylor  v.  Great  Southern  and  Western  Railway 
Co.  App.,  [1909]  2  I.  R.  330 

49. Railway  Co.]    Where  a  constable, 

when  riding  on  his  bicycle,  collided  with  a 
telegraph  wire  which  had  been  dislodged  by  the 
defendant  company's  servants  while  in  the  act 
of  felling  trees,  with  result  that  plaintiff  was 
injured  personally,  and  his  bicycle  broken : — 
Held,  defendant  company  were  responsible. 
Dundon  v.  Great  Southern  and  Western  Railway 
Company  Co.  Ct.,  30  I.  L.  T.  436 

50. Railway — Liability  of  company  for 

injuries  caused  to  passenger  by  act  of  drunlien 
man  admitted  on  their  premises — Evidence  of 
negligence.]  A.  was  a  passenger  by  the  defen- 
dants' railway.  F.,  a  drunken  man,  with  a 
ticket,  was  admitted  to  the  platform  at  0. 
station,  and  passed  the  barrier  where  the  ticket- 
checker  was  stationed.  F.  was  seen  obviously 
drunk  outside,  but  there  was  no  evidence  that 
there  was  anything  in  his  conduct  to  attract  the 
attention  of  the  ticket-checker.  F.  then  at- 
tempted to  enter  a  first-class  carriage,  when 
the  station-master  ordered  a  porter  to  keep  him 
back.  Whilst  the  porter  \ras  leading  F.  along 
the  platform,  F.  suddenly  swung  his  arm  and 
broke  the  window  of  the  carriage  in  which  A. 
was  sitting,  A.  being  severely  injured  by  the 
broken  glass.  At  the  trial  of  an  action  for 
damages  brought  by  A.,  and  founded  upon  the 
alleged  negligence  and  want  of  care  on  the  part 
of  the  defendants,  a  verdict  was  found  and 
judgment  was  entered  for  the  plaintiff.  On 
motion  by  the  defendants : — Hdd,  by  Boyd  and 
Wright,  JJ.  (Gibson,  J.,  dissenting),  that  the 
verdict  and  judgment  should  be  set  aside  and 
judgment  entered  for  the  defendants,  on  the 
ground  that,  even  if  there  was  evidence  to 
support  the  finding  of  the  jury  of  negligence, 
such  negligence  was  not  the  causa  causans,  but 
only  the  causa  sine  qua  non  of  the  accident. 
Held,  by  the  Court  of  Appeal  (Walker,  L.J. ,  diss. ) 
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that  there  ought  to  be  a  new  trial  of  the  action, 
as  the  case  was  left  to  the  jury  on  the  erroneous 
assumption  that  if  the  drunken  man  was 
'  obviously  drunk,"  either  the  neglect  to  notice 
that  condition,  or  the  admission  of  him  in  that 
condition  as  a  passenger,  rendered  the  company 
absolutely  responsible  for  all  that  he  did.  Per 
Walker,  L.J. — There  was  evidence  to  support 
the  findings  of  the  jury,  and  the  verdict  should 
stand.  Adderhy  v.  Great  Northern  Railway  Go. 
K.  B.,  App.,  [1905]  2  I.  R.  378,  401  ; 
39  I.  L.  T.  R.  74 

51. Sparks   from   steam   engine.]    In 

an  action  by  the  plaintiff  for  damages  for  the 
burning  of  his  dwellinghouse  caused  by  the 
emission  of  sparks  from  the  steam  tram  engine 
of  the  defendant  company,  the  plaintiff's  expert 
witness  produced  at  the  trial  spark  arresters 
which  he  alleged  were  in  use  on  the  engines  of 
other  companies,  and  were  efficient,  and  the 
jury  based  their  findings  on  the  comparison  of 
the  defendants'  spark  arrester  with  these  spark 
arresters,  and  found  that  the  spark  arrester  of 
the  defendant  company  was  not  sufficient  con- 
sistently with  the  due  and  reasonable  working 
of  the  tramway  to  prevent  the  emission  of  sparks 
as  far  as  possible.  It  subsequently  transpired 
that  the  spark  arresters  produced  on  behalf  of 
the  plaintiffs  were  not  in  use  as  alleged.  The 
judge  did  not  enter  a  judgment,  and  on  a  new 
trial  motion : — Held,  that  there  was  a  mis- 
carriage affecting  the  verdict  and  result,  and 
that  there  must  be  a  new  trial.  Held,  semble, 
that,  but  for  the  course  of  the  trial  the  5th  and 
6th  findings  would  enable  the  Court  to  infer 
negligence.  Nolan  v.  Dublin  and  Blessington 
Steam  Tram  Co.  K.  B.,  2  N.  I.  J.  R.  52 

52. Remoteness  of  injury — Trespassing 

mwre — Injury — Reasonable  and  probable  conse- 
quence.'] The  defendant  negligently  allowed  his 
mare  to  escape  and  trespass  in  another's  field, 
where  she  kicked  and  injured  a  farm  boy  while 
she  was  being  ejected : — Held,  that  the  injury 
was  not  too  remote.    Harrison  v.  Armstrong 

Cir.  Cas.,  51  I.  L.  T.  R.  38 

53.  Ship — Damage — -Wharf  in  tidal  river 

— Obstruction  in  bed  of  river — Injury  to  barge 
hired  by  wharf  owner  to  deliver  cargo  at  wharf — 
Liability  of  wharf  owner.]  The  defendants,  who 
were  lessees  of  a  wharf  in  a  tidal  river,  hired  a 
barge  of  the  plaintiff  to  carry  goods  to  the  wharf 
at  a  place  where  the  barge  must  necessarily 
ground  at  low  water.  The  defendants  had  no 
control  over  the  bed  of  the  river.  A  block  of  , 
hardened  cement  had  fallen  off  the  quay  into  the 
river ;  it  was  visible  at  low  water,  but  its  exis- 
tence was  not  known  to  the  defendants.  The 
plaintiff's  barge,  while  alongside  the  wharf  for 
the  purpose  of  discharging  its  cargo,  grounded  on 
the  block  of  cement  when  the  tide  fell,  and  was 
injured.  In  an  action  for  damages  for  the 
injury ; — Held  (by  Andrews  and  Gibson,  JJ. ; 
dissentiente  Lord  O'Brien,  L.C.J.),  that  the 
defendants,  having  invited  the  plaintiff  to  dis- 
charge the  goods  at  the  wharf,  were  bound  to 
take  reasonable  care  to  ascertain  that  the  berth-  I 
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age  was  reasonably  safe,  and  not  having  dis- 
charged this  duty,  were  liable  for  the  injury. 
Held  (by  PitzGibbon  and  Walker,  L.JJ. ;  dis- 
sewiiewte  Holmes,  L.J.),  that  the  decision  of 
King's  Bench  Division  should  be  affirmed.  The 
decision  in  "  The  Moorcock "  (14  P.  D.  64) 
adopted.    Buder  v.  M' Alpine 

K.  B.,  App.,  [1904]  2  I.  R.  445,  464  ; 
38  I.  L.  T.  R.  54;  4  N.  I.  J.  R.  56 
54. Starting  train  from  unusual  plat- 
form—BaJZwai/compaji)/ — Liabilityto  passengers,] 
It  is  the  duty  of  a  railway  company  which  starts 
a  train  from  an  unusual  platform  to  take  steps 
to  warn  intending  passengers  of  the  place  of 
departure  of  the  train.  Simmonton  v.  Belfast 
and  County  Down  Railway 

Cir.  Cas.,  Dodd,  J.,  45  I.  L.  T.  R.  251 
55.^ — Tram  company — Post.]  A  tramway 
company  is  guilty  of  negligence  in  having  a 
post  or  obstruction  so  close  to  the  rails  that  a 
passenger  travelling  on  the  outside  of  a  tramcar, 
and  projecting  his  body  beyond  the  side,  is 
injured  thereby  ;  and  the  passenger  is  not  guilty 
of  such  contributory  negligence  in  so  projecting 
his  body  as  to  disentitle  him  to  a  verdict.  Doyle 
V.  Dublin  Southern  District  Tram.  Company 

Ex.,  31  I.  L.  T.  120 

56. Tramway  company  and  passengers — 

Liability  for  accident  occasioned  by  passenger  going 
upon  platform  while  car  is  in  motion — Volenti  non 
fit  injuria — Effort  to  stop  car  in  order  to  alight — 
Stopping-places — Absence  of  conductor  from  plat- 
form— Disregard  of  passenger's  signal.]    A  pas- 
senger on  a  tramcar  who,  while  the  car  is  in 
motion,  leaves  his  seat,  and,  in  the  absence  of 
the  conductor,  goes  upon  the  platform  for  the 
purpose  of  stopping  the  car  by  ringing  the  bell, 
does  so  at  his  own  risk,  in  regard  to  an  accident 
caused  by  the  ordinary  motion  of  the  tramcar. 
M.,  a  passenger  on  a  tramcar,  the  property  of  a 
tramway  company,  told  the  conductor  shortly 
after  he  entered  the  oar  that  he  wished  to  alight 
at  B.  Avenue,  a  place  then  about  two  miles 
distant.    There  was  no  evidence  that  M.  sub- 
sequently spoke  to  the  conductor  on  the  subject. 
When  the  car  reached  B.  Avenue,  the  conductor 
was  on  the  roof  collecting  fares.    The  oar  was 
travelling  at  a  rapid,  but  not  excessive,  pace, 
and  continued  its  course.     M.,  in  the  absence 
of  the  conductor,  left  the  interior  of  the  car,  and 
went  out  on  to  the  platform  to  stop  the  car  by 
ringing  the  bell.     While  he  was  doing  so,  the  car 
swerved,  and  he  was  jerked  from  the  platform 
to  the  road,  sustaining  injuries.    The  swerve 
which  caused  M.'s  fall  was  not  exceptional,  nor 
was  there  anything  defective  in  the  machinery 
or   construction   of   the   car.    There    was   no 
evidence  that  M.  gave  the  proper  signal  for 
stopping  the  car.     B.  Avenue  was  a  place  where 
cars  were  stopped  on  request,  but  not  otherwise. 
In  an  action  by  M.  against  the  Tramway  Com- 
pany for  negligence: — Held,  (1)  that,  in  the 
absence  of  reasonable  notice  to  the  conductor 
of  the  plaintiff's  wish  to  alight,  there  was  no 
evidence  of  negligence  on  the  part  of  the  con- 
ductor ;   (2)  that,  even  assuming  that  both  the 
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conductor  and  the  driver  were  negligent  in  not 
stopping  the  car,  such  negligence  on  their  part 
was  not  the  proximate  cause  of  the  accident 
to  the  plaintiff.  Held  ofeo,  by  Boyd  and  Wright, 
JJ.,  that  the  driver  was  not  negligent,  there 
being  no  evidence  that  the  proper  signal  for  that 
purpose  was  given  to  him.  Boscoe  v.  Dublin 
United  Tramways  Go.  ([1909]  2  I.  B.  15  and  16, 
note)  followed.  Hall  v.  London  Tramways  Coi 
(12  T.  L.  R.  611)  distinguished.  Martin  v. 
Dublin  United  Tramways  Co. 

K.  B.,  [1909]  2  I.  R.  13  ;  42  I.  L.  T.  R.278 

57. Tramway  company— Tramcar — Pas- 
senger on  platform— i/ericdl  ojf — Furious  speed — 
Contributory  negligence.}  Where  a  passenger  in 
a  tramcar  goes  on  to  the  platform  while  the  car 
is  in  motion  he  does  so  at  his  own  risk,  and  the 
fact  that  such  passenger  is  jerked  off  and  injured 
while  the  car  is  travelling  at  the  rate  of  speed 
alleged  by  the  plaintiff  to  be  furious  is  not 
evidence  of  negligence  to  go  to  a  jury.  The 
negligence  of  the  plaintiff  was  the  sole  and 
effective  cause  of  the  accident.  Murphy  v. 
Dublin  United  Tramways  Co.,  Ltd. 

App.,  43  I.  L.  T.  R.  11 

58. Tramway    company — Passenger    on 

platform — Sudden  jerk  backwards.']  Where  a 
passenger  in  a  tramcar  goes  on  to  the  platform 
while  the  car  is  in  motion  he  does  so  at  his  own 
risk,  and  the  fact  that  the  car  makes  a  sudden 
jerk  backward  is  not  evidence  of  negUgenoe  to 
go  to  a  jurj^  Where  no  other  evidence  was 
given  of  the  cause  of  the  accident,  and  the 
Judge  at  the  trial  directed  a  verdict  for  the 
defendant  company : — Held  (affirming  the  King's 
Bench  Division),  that  there  was  no  evidence  of 
negligence,  and  the  direction  was  right.  Breslin 
V.  Dublin  United  Tramways  Co. 

App.,  45 1.  L.  T.  R.  220 

59. Tramway  company — Tramcar — Pas- 
senger— Overcrowding — Service  for  special  attrac- 
tion— Descent  by  front  platform — Precautions  to 
he  tulcen  by  owners  of  tram,car — Evidence  of  negli- 
gence.'] On  the  occasion  of  an  international  foot- 
ball match  to  be  played  in  a  well-known  ground 
in  the  suburbs  of  Belfast  the  plaintiff  boarded  a 
tramcar  of  the  defendants  labelled  "  Linfield  " 
(the  football  ground)  "  or  Windsor  Avenue." 
When  plaintiff  took  his  seat  in  the  front  of  the 
roof,  there  was  no  lack  of  accommodation,  but 
as  the  car  proceeded  on  its  way  passengers  con- 
tinually collected  until  every  space  was  filled, 
and  the  car  became  overcrowded.  On  reaching 
a  stopping-place  within  a  short  distance  of 
Windsor  Avenue  some  passengers  alighted,  de- 
scending by  the  front  steps  to  the  motorman's 
platform,  the  collapsible  gate  by  which  it  was 
guarded  being  then  opened,  and  the  step  to  the 
road  being  let  down.  As  the  car  was  approach- 
ing Windsor  Avenue,  which  is  the  usual  stopping 
place  for  the  Linfield  grounds,  plaintiff  rose  from 
his  seat,  descended  by  the  front  steps,  and  told 
the  motorman  he  wanted  to  get  off.  The  gate 
was  open,  step  let  down,  and  the  car  slowed  as 
if  to  stop.  Just  then  an  inspector  of  the  defen- 
dants called  on  the  motorman  to  go  on,  which  I 
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he  did,  and  the  pressure  of  the  descending  crowd 
behind  plaintiff  threw  him  off  the  car,  and  he  was 
severely  hurt.  At  the  trial  the  defendants,  at 
the  close  of  the  plaintiff's  case,  asked  for  a 
direction,  and  did  not  offer  any  evidence  or 
suggest  any  questions  to  be  left  to  the  jury.  In 
answer  to  the  questions  left  to  them  the  jury 
found  that  the  defendants  should  have  expected 
that  at  Windsor  Avenue,  having  regard  to  the 
overcrowding,  passengers  would  leave  the  car 
hurriedly  by  the  front  platform  ;  that  they  did 
not  take  proper  precautions  to  prevent  injury 
to  any  passenger  so  proceeding  ;  and  that  it  was 
by  reason  solely  of  failure  to  take  such  pre- 
cautions  that  the  injuries  to  plaintiff  occurred, 
it  having  been  explained  to  the  jury  by  the 
Judge  that  they  should  not  find  the  last  point 
in  favour  of  the  plaintiff  if  there  was  contribu- 
tory negligence  on  his  part : — Held,  that  the 
circumstances  justified  the  verdict,  and  that 
the  plaintiff  was  entitled  to  judgment  thereon. 
Pickering  v.  Corporation  of  Belfast 

K.  B.,  App.,  [1911]  2  I.  R.  224,  237  ; 
45 1.  L.  T.  R.  35 

60. Unauthorised  stand  in  street.]    A 

woman  had  a  stand  in  the  channel  of  the  street 
of  a  city,  by  which  she  was  sitting  down,  when 
herself  and  the  stand  were  accidentally  knocked 
over  by  a  horse  and  car.  She  swore  she  had  a 
verbal  permission  to  keep  the  stand  where  it 
was  from  the  Corporation  of  the  city,  but  no 
other  evidence  of  this  was  given : — Held,  that 
an  action  could  not  be  maintained  against 
defendant.    O'Leary  v.  O'Donoghue 

Co.  Ct.,  30  I.  L.  T.  536 

61. Master   and   servant  —  Workman — 

Employer — Compensation — Unsuccessful  proceed- 
ings under  the  Workmen's  Compensation  Act,  1897 
(60  &  61  Vict.,  c.  37) — Right  to  institute  subse- 
quent proceedings  independently  of  the  Act."] 
When  a  workman  has  proceeded  to  have  com- 
pensation for  his  injuries  assessed  under  the 
Workmen's  Compensation  Act,  1897,  and  is 
defeated  by  reason  of  a  ruling  that  his  case  does 
not  come  within  the  provisions  of  the  Act,  he  is 
not  thereby  prevented  from  instituting  subse- 
quent proceedings  independently  of  the  Act, 
to  enforce  any  previously  existing  remedy  to 
which  he  may  have  been  entitled  (Boyd,  J., 
diss).  In  September,  1900,  the  plaintiff  in- 
stituted proceedings  in  the  Recorder's  Court  for 
compensation,  under  the  Workmen's  Compen- 
sation Act,  for  injuries  sustained  on  the  4th 
August,  1900.  On  the  18th  October,  1900,  the 
Recorder  dismissed  the  application  on  the  ground 
that  the  plaintiff,  not  having  been  employed  for 
at  least  two  weeks,  was  not  within  the  Work- 
men's Compensation  Act  on  the  authority  of  two 
decisions  of  the  Court  of  Appeal  in  England. 
These  decisions  were  overruled  by  the  House  of 
Lords  on  the  14th  December,  1900.  The  plain- 
tiff brought  an  action  for  damages  for  negligence 
in  the  Superior  Courts  with  respect  to  the  same 
injuries  as  were  the  subject  of  the  proceedings 
in  the  Recorder's  Court : — Held,  by  the  King's 
Bench  Division  (Boyd,  J.,  diss.),  that  the  pro- 


(  1641  ) 


DIGEST  OF  CASES. 


(  1642  ) 


67; 
145 
2. 


NEGLIGENCE— comJijiMerf. 
oeedings  in  the  Recorder's  Court  were  no  bar 
to  the  action  in  the  Superior  Court.  AflSrmed 
by  the  Court  of  Appeal  (FitzGibbon  and  Walker, 
L.  JJ. ;  diss.  Holmes  L.J.).  Beckley  v.  Scott  db 
Co.  K.  B.,  App.,  [1902]  2 1.  R.  504,  518  ; 

36  I.  L.  T.  R.  130  ;  2  N.  I.  J.  R.  208,  209 

Accrued  cause  of  action — Special  contract 

subsequently  signed — Cariiera 
[18961  2 1.  R.  "632,  641  ;  29  I.  L.  T.  R.  47 
•See  Railway— Carriage  of  Goods.    11. 

Attorney — *10  damages — Costs 

16  I.  C.  L.  R.  App.  xii 
See  Practice — Costs.    4. 

Bailment — Horse  trainer 

32  I.  L.  T.  R.  48 
iSee  Bailment. 

Bank  paying  crossed  cheque 

4  N.  I.  J.  R.  208 
See  Banker — Cheque.    1. 

Breach  of  statutory  duty 

3  N.  I.  J.  R.  116 
See  Factory.    1. 

By  equitable  mortgagee — Title-deeds 

[1901]  2  1.  R.  513;  35  I.  L.  T.  R 
1  N.  I.  J.  R 
See  Mortgage— Equitable  Mortgage.    *. 

Carriers — Special    conditions — Burden    of 

proof  [1896]  2  I.  R.  183 

See  Railway— Carriage  of  Goods.    12. 

Causing  death  49  I.  L.  T.  R.  15 

See  Criminal  Law  (General).     17. 

Collision   at   sea — Both   ships    in   fault — 

Personal  injuries — Div  sion  of  loss 

[1904]  2 1.  R.  129 
See  Collision  at  Sea. 

Common  law  action  for,  in  County  Court 

— Case  within  the  Employers'  Liabihty 
Act,  s.  1  (1) — .Jurisdiction 

28 1.  L.  T.  R.  84, 85,  note 
iSee  County  Court— Jurisdiction.    5. 

Contributory  48  L  L.  T.  R.  238 

.See  Practice — Particulars.    9, 

Contributory— Hurdles  on  highway— Child 

at  play  2  N.  L  J.  R.  166 

iSee  Nuisance.    5. 

Contributory  negligence     40  I.  L.  T.  R 

See  Practice— Particulars.    6. 

Contributory — Pleading — Particulars 

[1906]  2  I.  R.  120  ;  40  I.  L.  T.  R. 
See  Practice — Particulars.    7. 

Contributory— Pleading — Particulars 

[1908]  2  I.  R.  181  ;  43  I.  L.  T.  R.  8 
-Sec  Practice— Particulars.    8. 

Contributory— Scope  of  employment 

[1910]  2 1.  R.  42,  66,  69  ; 
42  1.  L.  T.  R.  15 ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 

Damages    for — Light    railway — Working 

expenses  [1894]  2  I.  R.  115  ; 

28  I.  L.  T.  184 
<See  "Tramways  (Ireland)  Acts.    5. 

District       council  —  Contracts       under 

Labourers     Acts  —  Employment     of 
solicitor — Surcharge 
[1907]  3  I.  R.  505  ;  41  I.  L.  T.  R.  166 
•See  Local  Government— Audit.    5. 
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•  Drainage  Board — Execution  of  statutory 

powers  [1898]  2  I.  R.  205  ; 

32  I.  L.  T.  R.  73 

<S'ee  Drainage  and  Improvement  Code.    '3 

Electric  explosion  in  highway 

45  I.  L.  T.  R.  169 
See  Local  Government — Roads.    31. 
— ■ — ■  Employer  —   Factory     and    Workshops 
Act,  1901,  B.  10  (c),  (d) 

[1910]  2  I.  R.  509 
See  Factory.    2. 

Excessive  damages — New  trial 

1  N.  I.  J.  R.  214 
See  Damages.    6. 
— —  Fellow  servant — Common  employment 

[1908]  2  I.  R.  91  ;  42  I.  L.  T.  R.  179 
See  Practice — Remitting.    49. 

Fellow  servant  ■ — ■  Injuries  sustained   in 

course  of  employment 

[1910]  2  I.  R.  381,  393 
See  Negligence.    24. 

Harbour  Commissioners — Defective  weld- 

ing of  ring  to  buoy — Omission  of  ade- 
quate test  [1898]  2  I.  R.  271 
See  Harbour.    3. 

In  defence  of  action  against  insured 

[1901]  2  I.  R.  262 
See  Arbitration — Staying  Proceedings.  3. 

Innkeeper — Contributory  negligence — De- 

posit of  valuables  for  safe  custody — 
Non-disclosure  of  value 

[1898]  2  I.  R.  92 
See  Innkeeper.    2. 

Innkeeper — Traveller's  goods  destroyed  by 

accidental  fire  52  I.  L.  T.  R.  10 

See  Innkeeper.    1. 

In    not    obtaining    title-deed — Equitable 

mortgage — Priority 

[1908]  1  I.  R.  582,  587 
See  Mortgage— Equitable  Mortgage.    7. 

Justification  under  statute — Sanding  street 

1  N.  I.  J.  R.  239 
See  Highway.    8. 

Libel — Newsvendor  48  I.  L.  T.  R.  1 

See  Defamation — Libel.    13. 

Loading    cargo — ^Maize    in    bulk — List — 

Proceeding  on  voyage  notwithstanding 
[1906]  2  I.  R.  12,  52 
See  Ship — Cargo.    2. 

Master  and  servant — Master  parting  witli 

control  of  servant  while  engaged  on 
special  service        [1910]  2  I.  R.  470  ; 
[1911]  2  I.  R.  143  ;  44  I.  L.  T.  R.  223 
See  Master  and  Servant — Master's  Lia- 
bility.   4. 
— —  Motion  for  particulars  refused 

1  N.  I.  J.  R.  208,  note 
See  Practice — Pleading.    20. 

Non-repair  of  highway — Local  authority 

[1902]  2  I.  R.  538  ;  36  I.  L.  T.  R.  210 
See  Highway.    19. 

Of  accounting  persons — Local  Government 

Act,  1902,  B.  20       [1909]  2  I.  R.  333  ; 
43  I.  L.  T.  R.  162 
See  Local  Government — Audit.    11. 
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■  Of  mortgage,  enabling  fraud  to  be  com- 
mitted by  mortgagee — Rights  of  trans- 
feree for  value       [1913]  1  I.  R.  506  ; 
[1914]  1  I.  B.  123 
See  Mortgage  (General).    51. 
—  Of  servant — Scope  of  employment 

37  I.  L.  T.  R.  65 
See  Master  and  Servant — Master's  Lia- 
bility.   17. 

Of  servant — Insurance  against 

[1901]  2  I.  R.  262 
See  Arbitration — Staying  Proceedings.    3. 

Of  servant — Scope  of  employment 

43  I.  L.  T.  R.  210 
See  Master  and  Servant — Master's  Lia- 
bility.   19. 

Pleading  particulars      49  I.  L.  T.  R.  243 

See  Practice — Particulars.    13. 

Poor  Law  Guardians — Fever  patient 

[1897]  2  I.  R.  76 
See  Poor  Law — Guardians.    3. 

Railway  company — Carriage  of    goods — 

Special  company        31  I.  L.  T.  R.  62 
See  Railway — Carriage  of  Goods.    9. 

Railway  company — Injury  to  passengers — 

Action  not  disconnqpted  with  contract 
[1897]  2  I.  R.  572 
See  Solicitor — Bill  of  Costs.    2. 

Railway  company — Unreasonable  delay  in 

opening  gates  [1895]  2  I.  R.  555 

See  Highway.    12. 

Road  contractor  30  I.  L.  T.  342 

See  Local  Government — Roads.    12. 

Servant — Scope  of  employment 

3  N.  I.  J.  R.  136. 
See  Master  and  Servant — Master's  Lia- 
bility.   9. 

Sub-postmaster — Liability  for  negligence 

in  transmission  of  telegram 
[1914]  2  I.  R.  514  ;  48  I.  L.  T.  R.  208 
See  Post  Office. 

Title  deeds— Priority      [1907]  1  I.  R.  57 

See  Priority.    5. 

Town  Commissioners,  custodians  of  cattle 

market  28  I.  L.  T.  R.  132 

See  Local  Government — Town  Commis- 
sioners. 

Unliquidated  damages. —  Trial  —  Jury  — 

Amendment      [1902]  1 1.  R.  240, 375  ; 
36  I.  L.  T.  R.  165 
See  Practice — Trial.    5. 

NEGOTIABLE      INSTRUMENT  —  Promissory 
note — Amount — Figures 

[1910]  2  I.  R.  688 
See  Promissory  Note. 

NEGOTIATION  FEE^— Sale  under  Laud  Purchase 

Acts — Trustee  for  sale  and  his  partner 

[1912]  1  I.  R.  341  ;  46  I.  L.  T.  R.  166 

See  Land  Purchase  Acts— Negotiation  Fee. 

NET. 

Draft — Eels — Licence — Tender  of  duty 

[1906]  2  I.  R.  219,  244 
See  Fisheries  Acts.    5. 


NET — continued. 

Fixed — Inquiry  as  to  title — Mandamus 

[1899]  2  I.  R.  21 
See  Fisheries  Acts.    12. 

NETS. 

Fixed  nets— Drift  nets    46  I.  L.  T.  R.  273 

See  Fisheries  Acts.    21. 

Obstruction  of  water  by 

17  I.  C.  L.  R.  660 
See  Shannon  Navigation. 

NEW  INQUIRY— Legality  of  fixed  net— Title 
[1896]  2  I.  R.  40,  57 
See  Fisheries  Acts.    11. 

NEW  TENANCY.  48  I.  L.  T.  R.  108 

See  Landlord  and  Tenant — Agreement.    4. 

NEW  TRIAL. 

See  Practice — New  Trial. 

Admission    of   illegal   evidence — General 

Order  XXXIX.,  r.  7 
[1905]  2  I.  R.  525,  530  ;  39  I.  L.  T.  R.  193 
See  Practice — ^New  Trial.    1. 

Breach  of  warranty — Questions  left  to  jury 

— Power  of  Court  to  draw  inferences  of 
fact  [1913]  a  I.  R.  64,  81; 

46  I.  L.  T.  R.  281 
See  Warranty.    2. 

Evidence  proper  to  be  submitted  to  jury 

[1907]  2  I.  R.  27,  82,  355,  379,  537 
41  I.  L.  T.  R.  221 
See  Deceit. 

Excessive  damages — Negligence 

1  N.  I.  J.  R.  214 
See  Damages,    6. 

Material  evidence  omitted  to  be  given  at 

trial  [1914]  2  I.  R.  41,  495 

See  Local  Government — Rates.    19. 

Misdirection  —  Verdict     and     judgment 

against  both  principal  and  agent 

[1913]  2  I.  R.  265 
See  Principal  and  Agent.    5. 

"  Surprise" — Meaning  of      1  N.  I.  J.  R.  176 

See  Practice — New  Trial.    13. 

Unsatisfactory  nature  of  former  trial 

[1910]  2  I.  R.  42,  66,  69  ; 
42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 

NEW  TRIAL  MOTION. 

[1918]  2  I.  R.  361,  377 

See  Practice — Evidence.    8. 

Consultation  [1895]  2  I.  R.  454  ; 

29  I.  L.  T.  317 
See  Solicitor— Bill  of  Costs.    35. 

Consultation  prior  to,  fee  allowed  between 

party  and  party      [1918]  2  I.  R.  228 
See  Solicitor— Bill  of  Costs.    95. 

Fee  for  consultation  for     41  I.  L.  T.  R.  75 

See  Solicitor- Bill  of  Costs.    23. 

Number  of  counsel  on     45  I.  L.  T.  R.  235 

See  Solicitor— Bill  of  Costs.    49. 

Number   of  counsel  allowed — -Discretion 

of  Taxing  Master      [1894]  2  I.  R.  242 
See  Solicitor— Bill  of  Costs.    36. 
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NEW    TRUSTEE— Appointment  —  Vesting  of 
stock — Stamp  duty 

[1900]  2  I.  R.  138  ; 
33  I.  L.  T.  R.  114 
See  Trustee — Appointment.    8. 

NEWSPAPER. 

• Carriage  by  passenger  train — Inequality  of 

charges — Railways  Clauses  Act,  1845, 
section  90  [1913]  2  I.  R.  255 

See  Railway — Carriage  ot  Goods.    5. 

Comment  by — Estate  in  Chancery 

2  N.  I.  J.  R.  201 
See  Contempt  ol  Court.     5. 

Containing  intimidating  matter — Evidence 

[1903]  2.  I.  R.  146  ; 
3  N.  I.  J.  R.  76 
See  Criminal  Law — Evidence.    14. 

Intimidation  —  Proprietor    and    editor  — 

Evidence  2  N.  I.  J.  R.  292 

See  Criminal  Law — Evidence.    12. 

Libel — No  libel  found  by  jury — New  trial 

[1903]  2  J.  R.  347,  387 
See  Defamation — Libel.    6. 

Placing  placards  of,  on  pubUo  streets 

34  L  L.  T.  R.  136 
See  Public  Health  Acts.    5. 

■ Title  of  2  N.  I.  J.  R.  286 

See  Copyright.    4. 

Trustee    registered    as    proprietor — Judg- 

ment against  trustee  personally — ^Exe- 
cution 46  I.  L.  T.  R.  134 
See  Sheriff.    6. 

NEWSVENDOR— Libel  48  L  L.  T,  R.  1 

See  Defamation — Libel.    13 

NEXT  FRIEND. 

See  Practice — ^Next  Friend. 

Civil    Bill  appeal — ^Plaintiff    (respondent) 

becoming  lunatic — Jurisdiction  to  ap- 
point next  friend        [1915]2I.  R.  116 
See  County  Court— Decree.    5. 

NEXT-OF-KIN. 

Sale  of  leaseholds  by  administrator — Vendor 
and  purchaser — Title — Lapse  of  twenty  years 
since  death  of  intestate — Possession  of  next-of-kin 
— Scde  hy  administrator.']  The  owner  of  a  farm 
held  for  a  term  of  years  died  intestate  in  1883.  In 
1884  his  widow  took  out  administration  to  him, 
and  died  in  1890  without  having  sold  the  farm. 
On  her  death  one  of  the  children  of  the  intestate 
entered  into  possession  of  the  farm ;  in  1892  he 
purchased  it  under  the  Land  Purchase  Acts,  and 
became  the  registered  owner.  In  1895  he  became 
bankrupt,  but  the  farm  was  not  claimed  by  the 
assignees,  as  he  made  a  declaration  that  he  held 
it  as  a  trustee  for  himself  and  his  brothers  and 
sisters.  He  remained  in  possession  until  his 
death,  which  took  place  later  in  1895.  In  1906 
his  brother  M.  took  out  administration  to  him, 
and  also  took  out  administration  de  ionis  non 
to  his  father.  M.,  as  administrator  of  his  father, 
put  up  the  farm  for  sale  by  auction,  and  S. 
became  the  purchaser.  S.  required  the  concur- 
rence of  the  next-of-kin  of  the  intestate,  unless 
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M.  could  show  that  he  was  selling  to  pay  debts 
of  the  intestate : — Held,  that  the  vendor  could 
not  make  title  without  the  concurrence  of  the 
next-of-kin  In  re  Hi^gins  and  Stephenson's 
Contract 
M.  R.,  [1906]  1  I.  R.  656 ;  401.  L  T.  R.  158 

[1906]  1  I.  R.  469  ;  48  I.  L.  T.  R.  41 

See  Limitations,  Statute  of— Realty.    21. 

48  I.  L.  T,  R.  9 

See  Practice— Costs.    7. 

Action  under  Lord  Campbell's  Act — Sub- 
sequent action  by  administrator 

[1899]  2  L  R.  123,  127 
See  Campbell's  (Lord)  Act.    7. 

Administration — Security  for  costs 

29  I.  L.  T.  R.  125 
See  Practice— Security  lor  Costs.    4. 
Agreement  —  Tenancy  —  Occupation  en- 
titling to  ParUamentary  franchise 

[1899]  2  I.  R.  354 
See  Parliament— Franchise.    83. 

"  Blood  relations  "■ — Will — ^Construction 

[1899]  1  I.  R.  324 
See  Power — Execution.    10. 

Collusive  judgment  against  administrator 

[1905]  2  L  R.  292  ;  39  I.  L.  T.  R.  11  ; 
5  N.  I.  J.  R.  35 
See  Practice — Judgment.    62. 
■ Costs  of  sale — Administration  suit — Insuffi- 
ciency of  assets        39  I.  L.  T.  R.  182 
See  Executor — Actions.    8. 

Creditor — Contest  as  to  Grant 

2  N.  L  J.  R.  43 
See  Probate  (and  Administration)— Grant 
of  Administration.    6. 

Executor  de  son  tort — Statute  of  Limita- 

tions [1903]  2  I.  R.  95 ; 

35  I.  L.  T.  R.  174 ;  1  N.  I.  J.  R.  189 

See  Limitations,  Statute  of — ^Realty.    14. 

Executor — ^Intestacy   as   to   residue — Ex- 

press trust  [1908]  1  I.  R.  327 

See  Limitations,  Statute  of — Trusts.    5. 

Implied  trust  for — ^Bequest  to  executor 

[1904]  1  I.  R.  486 
See  Executor  (General).    6. 

Interest  as — No  administration — Equitable 

execution  against  1  N.  I.  J.  R.  216 

See  Practice — Receiver.    13. 

Limitation   to,    in    case    all    children    of 

marriage  died — No  children 

30  1.  L.  T.  R.  5 
See  Settlement — Construction.    8. 

Occupation  by  one  43  I.  L.  T.  R.  98 

See  Parliament— Franchise.    57. 

Of    wife — Death    without    having    been 

married  [1900]  1  I.  R.  332 

See  Settlement — Construction.    10. 

Out  of  possession  for  less  than  twenty  years 

before  administration  decree 

[1918]  1  I.  R.  436 
See  Limitations,  Statute  of— Trusts.    1. 

Possession  of  chattel  real — Acquisition  of 

beneficial  interest — Joint  tenancy 
[1901]  1  I.  R.  298  ;  35  L  L.  T.  R.  93  ; 
1  N.  I.  J.  R.  142 
See  Limitations,  Statute  of— Realty.    35. 
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NEXT-OF-KIN— co»<i»MC(i. 

Possession  of  land  by     [1895]  2  I.  R.  97  ; 

28  I.  L.  T.  R.  66 
See  Limitations,  Statute  of — Realty.    37. 

Possession  of  chattel  real  by  some — Ex- 

clusion of  others — ^Administration  more 
than  twelve  years  from  death  of  in- 
testate [1906]  1  I.  R.  205,  213 ; 
40  I.  L.  T.  R.  100 
See  Limitations,  Statute  of — Realty.    34. 
— —  Possession  of  chattel  real  by  some — Ex- 
clusion of  others — Joint  tenancy 
[1906]  1  I.  R.  469  ;  48  I  L.  f.  R.  41 
See  Limitations,  Statute  of— Realty.    21. 

Power  to  appoint  among  relations — Gift 

in  default  of  appointment — How  far 
relations  confined  to  next-of-kin 

[1915]  1  I.  R.  42 
See  Power — Construction.    2. 

Question   affecting — Advancement  to  in- 

fant— Originating    summons — Practice 
[1901]  1  L  R.  374  ;  35  I  L.  T.  R.  172 ; 

1  N  L  J.  R.  138 
See  Infant^Advancement. 

Registration  of  judgment  mortgage  against 

share  of  [1901]  1  L  R.  429  ; 

[1902]  1  I.  R.  514 ;  35  I.  L,  T.  R.  146 ; 

36  I.  L.  T.  R.  35 ;  1  N.  L  J.  R.  226 ; 

2  N.  I.  J.  R.  51 
<Sec  Mortgage — Judgment  Mortgage.    8. 

Registration  of  judgment  mortgage  against 

interest  of,  in  chattels  real 

[1889]  1  I.  R.  1 
See  Mortgage— Judgment  Mortgage.    9. 

Registration  of  judgment  mortgage  against 

interest  of,  in  chattels  real 

34  I.  L.  T.  R.  157 
See  Mortgage — Judgment  Mortgage.    12. 

Remaining     in     possession — Tenancy     in 

common  36  I.  L.  T.  R.  142 

<Sfee  Limitations,  Statute  ol— Realty.    39. 

Remaining  in  possession  without  adminis- 

tration 36  I  L.  T.  R..  117; 

2  N.  I.  J.  R.  195 

See  Limitations,  Statute  of— Realty.    38. 

Right  to  distributive  share  in  chattels  real 

recovered   by   administrator — ^Adverse 
possession  of  same  of  next-of-kin 

29  I.  L.  T.  R.  70 
See  Limitations,  Statute  of—Realty.    33. 

Statute   of  Limitations — Shares  acquired 

by  [1917]  1  I.  R.  17 

See  Limitations,  Statute  of— Realty.    20. 
' Tenancy — Occupation  entitling  to  parlia- 
mentary franchise 
See  Parliament— Franchise.    153,  156. 

"  Then  "  living— Gift  in  default  of  exer- 

cise of  power — Time  for  ascertainment 
of  class — Will— Construction 

[1894]  1  I.  R.  93 
See  Wm— Class.    6. 

Two — Joint  grant  2  N.  I.  J.  R.  37 

See  Probate  (and  Administration)— Grant 
of  Administration    27. 

Widow's  death  intestate — Advancement 

[1909]  1  I.  B.  172 
Sm  Advancement. 
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WiU — Construction — To    my    next-of-kin 

and  nearest  heir  of  my  name  and  family 
— Gift  of  real  and  personal  estate 
[1909]  1  L  R.  70,  76 ;  41  I.  L.  T.  R.  232 
See  WiU— Qass.    3. 

NOISE — Caused  at  night  by  frequenters  of 
restaurant — Nuisance  to  neighbouring 
hotel  [1912]  1  I.  R.  327 

See  Nuisance.    6. 

NOMINATION  PAPER— Election  for  rural  dis- 
trict council — Misnomer 

[1914]  2  L  R.  243 
See  Local  Government — Election.    12. 

NOLLE  PROSEQUE— Private  prosecution- Libel 
— Consent  of  Attorney-General 

1  N.  I.  J.  R.  281 
See  Criminal  Law  (General).    16. 

NOMINATION — Lives  in  renewable  lease — 
Evidence — Presumption 

[1907]  2  I.  R.  617 
See  Landlord  and  Tenant — Lease.    28. 

NON-AGRICULTURAL  HOLDING. 

See    Cases    under    Land    Law    Acts — 
Character  of  Holding. 

NON-AGRICULTURAL     LANDS— Separation- 
Land  Law  (Ireland)  Act,  1896,  s.  5.  (2> 
[1900]  2  I.  R.  539 ;  34  L  L.  T.  R.  89,  91 
See   Land    Law    Acts  —  Separation    of 
Holding.    4. 

NON-DELIVERY  —  Special  conditions  —  Car- 
riers— Burden  of  proof 

[1896]  2  I.  R.  183 
See  Railway — Carriage  of  Goods.    12. 

NON-RESIDENCE— Absence  on  military  ser- 
vice— Condition  in  settlement 

[1909]  1  I.  R.  311 
See  Forfeiture. 

Applicant  for  transfer  of  Ucence 

35  I.  L.  T.  R,  35;   1  N.  I.  J.  R.  68 
See  Licensing  Acts — Licensing  Certificate. 
72. 

NON-TIDAL  LAKE— Several  fishery— Public 
user — ^Prescrintion 

[1908]  1  I.  R.*358  ;  [1909]  1  L  R.  237 
iSee  Fishery.    9. 

"  NO  RULE  "-  Effect  of  order  of 

43  I.  I.  T.  R.  150 
See  Practice — Staying  Procesdings.    8. 
NOMINAL  REVERSION— Order  vesting  in  new 
company  [1918]  1  I.  R.  356 

See  Trustee — Appointment.    11. 

NOMEN  COLLECTIVUM— "  Eldest  male  issue  " 
[1913]  1  I.  R.  143  ;  47  I.  L.  T.  R.  91 
See  Will— Estate  in  Realty.    16. 
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NON-COMPLIANCE  WITH  RULES— Proceedings 
taken  in  default  of  appearance  without 
filing  affidavit  of  service  of  writ — Omis- 
sion not  curable  under  Order  LXXXIX. 
Rule  1  [1915]  2  I.  R.  411 

See  Practice— Judgment.    12. 

NON-FEASANCE— Road  authority 

[19121  2  I.  R.  392  ;  46  1.  L.  T.  R.  302 
See  Negligence.    35. 

NON-PAYMENT  of  contributions  —  Action 
against  employer  49  I.  L.  T.  4 

See  National  Insurance.    7. 

NON-RESIDENCE— Tenant  sub-letting 

3  N.  I.  J.  R.  69 
See  Land  Law  Acts — Fair  Rent.    80. 

NOTARY  PUBLIC. 

1.  Appointment    of.]      Notaries    public 

should,  whenever  possible,  be  solicitors.  In  re 
O'Connor  C,  30  I.  L.  T.  71 

2.  Appointment  of — ^Legal  profession — 

Conveyancing  —  Non-professional  man  —  Under- 
taking.^ An  applicant,  who  is  not  a  member  of 
the  legal  profession,  will  not  be  appointed  as  a 
Notary  Public  unless  he  gives  a  distinct  under- 
taking that  he  will  not  do  any  conveyancing. 
Ee  Wilson  C,  32  I.  L.  T.  72 

NOTICE. 

Act  of  bankruptcy — Equitable  mortgage 

of  shares  [1900]  2  I.  B.  153 

See  Bankruptcy — Order  and  Disposition. 
12. 

Appeal — Conviction  by  Justices — Service 

on  solicitor  [1900]  2  I.  R.  397 

See  Justices — Quarter  Sessions.    18. 

Appeal — Revenue  prosecutions — 7  &  8  Geo. 

IV.,  c.  53,  s.  83         [1897]  2  I.  R.  248 
See  Justices — Quarter  Sessions.    16. 
AppKcation   for   excise   licence — Descrip- 
tion of  premises       [1900]  2  I.  R.  388  ; 
34  I.  L.  T.  R.  8 
See  Licensing  Acts — Licensing  Certificate. 
33. 

Application  for  excise  licence — Next  resi- 

dent magistrate 

[1901]  2  I  R.  497,  502  ; 
3   I.  L.  T.  R.  109  ;  1  N.  I.  J.  R.  42, 89 
See  Licensing  Acts— Licensing  Certificate. 
63. 

Application   to   fix   fair  rent — Service   of, 

during  first  sitting — Commencement  of 

statutory  term         [1897]  2  I.  R.  30  ; 

30  I.  L.  T.  R.  156 

See  Land  Law  Acts — Statutory  Term.    4. 

Apphcation    to   vary   tithe   rentcharge — 

Principal     outer    door    of    place    of 

religious  worship       [1897]  2  I.  R.  21  ; 

30  I.  L.  T.  R.  155 

See  Tithe  Rentcharge— Variation.    10. 

-  -  Application  to  renew  spirt  grocer's  or  beer 

retailer's  licence      [1904]  2  I.  R.  190  ; 

37  I.  L.  T.  R.  250 ;  4  N.  I.  J.  R.  48 

See  Licensing  Acts — Licensing  Certificate. 

70. 
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Assignment  [1903]  1  I.  R.  449,  465  ; 

37  I.  L.  T.  R.  110 
See  Mortgage— Equitable  Mortgage.    5. 

Arrangement — ^Principal  and  surety 

[1897]  2  I.  R.  92,  107  ;  30  I.  L.  T,  R.  53 
See  Bankruptcy- Arrangement.    3. 

Assignment — Lease — Notice  in  writing — 

Particulars  of  assignment 

[1895]  2  L  R.  41,  59 
See  Landlord  and  Tenant— Assignment. 
4. 

Constructive — Sale — Rent 

[1902]  1  I  R.  7  ;  1  N.  I.  J.  R.  166 
See  Vendor  and  Purchaser — Conditions  of 
Sale.     10. 

Constructive  [1908]  1  I.  R.  261,  333 

See  Fraud.    3,  5. 

Constructive— Fraud  '   [1906]  1  I.  R.  416 

See  Fraud.    3. 

Covenants  for  title — Notice   of  prior  in- 

cumbrances— Marshalling 

[1914]  1  I.  R.  180,  285 
See  Mortgage  (General).    5. 
See  Marshalling.    8. 

Equitable    rights — Company — Articles   of 

Association — Lien 

[1896]  1  I.  R.  532,  571  ; 
30  L  L.  T.  R.  117,  120 
See  Company — Shares.    3. 

Eviction — Inhabited  dwelUnghouse 

[1908]  2  I.  R.  468 
See  Penalty. 

Facts  known  to  agent  prior  to  existence  of 

agency — Notice  to  principal 

[1913]  2  I.  R.  1 
See  Insurance — ^Policy  of.    5. 

For  security  for  costs        17  I.  C.  L.  R.  381 

See  Practice — Security  for  Costs.    32. 

Intention  to  sell  [1897]  2  I.  R.  35 ; 

30  I.  L.  T.  R.  169 
See  Land  Law    Acts — Sale    of   Tenancy. 
25. 

Intention  to  sell  tenancy — ^Pre-emption — 

Value  [1896]  2  L  R.  37,  356  ; 

30  L  L.  T.  R.  26 

See  Land  Law  Acts — Sale  of  Tenancy.    31. 

Land  Law  Act,  1887,  s.  7 

[1900]  2  I.  R.  136  ;  33  I.  L.  T.  R.  162 
See   Landlord    and    Tenant — Action    for 
Recovery  of  Land.    4. 

Motion — Substitution  of  service 

1  N.  L  J.  R.  17$ 
See  Practice — Service.    10. 

Motion  to  remit — Error — ^Amendment 

[1907]  2  L  R.  129 ;  41  I.  L.  T.  R.  32 
See  Practice — ^Remitting.    6. 

Mortgage — Garnishee 

[1896]  2  L  R.  445,  453 
See  Mortgage  (General).    33. 
— ■ —  Objection — ^Form    of — ^Date    of   signing — 
Parliamentary  franchise 
[1895]  2  I.  R.  544 ;  29  I.  L.  T.  R.  20 
See  Parliament— Franchise.    126. 

Of  accident — Failure  to  give 

45  L 


See  Workmen's  Compensation. 


T.  R, 

118. 


74 


(  1651  ) 


DIGEST  OF  CASES. 


(  1652  ) 
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Of  accident — Failure  to  serve  within  pre- 

scribed  time — Workmen's   Compensa- 
tion Act,  190  6,  s.  4      1912]  2 1.  R.  129; 
46  I.  L.  T.  R.  236 
See  Workman— Compensation.    126. 

Of  agent's  fraud — Constructive — ^Bank  and 

branch  [1912]  2  I.  R.  187,  214 

See  Banker  and  Customer.    2. 

Of  defauItH-59  &  60  Vict.,  o.  26— Mode  of 

service  [1899]  2  I.  R.  209 

See  Insurance — Policy  of.    7. 

Of    eq[uitable    incumbrance — Director    of 

company  [1900]  1  I.  R.  219 

See  Company — ^Debentures.    3. 

•  Of  facts  creating   equity — ^Purchaser  for 

value  [1906]  1  I.  R.  320 

See  Graft,    la 
— —  Of  intention  to  commit  breach  of  trust — 
Banker  and  customer — Executor  pay- 
ing testator's  moneys  into   credit   of 
his  own  account        [1901]  1  I.  R.  222 
See  Banker — Account.    3. 

■  Of  intention  to  sell  3  N.  I.  J.  R.  190 

See  Land  Law  Acts — Sale  of  Tenancy.    7. 

Of  trial 

See  Practice — ^Notice  of  Trial. 

Of  trial — Jury — Chancery  action — Issues 

of  fact  [1902]  1  1.  R.  240,  375 ; 

36  I.  L.  T.  R.  165 
See  Practice— Trial    5. 

Proceedings  under  Bankers'   Books  Evi- 

dence Act,  1879  [1907]  2 1.  R.  130 

See  Bankers'  Books. 

Purchaser  for  value  without — ^Mortgage — 

Neghgence    of    mortgagor — Fraud    of 
mortgagee — Transfer  to  transferee  for 
value  without  notice 
[1913]  1  I.  R.  506 ;  [1914]  1  I.  R.  123 
<See  Mortgage  (General).    51. 

Purchaser  in  Land  Judge's  Court — Con- 

veyance— ^Prior  sale  of  growing  timber 

[1901]  1  I.  R.  122 

See  Land  Judges'  Court— Conveyance.    2. 

Purchaser  with  notice  of  infant's  rights — 

Bailiff  [1913]  1  J.  R.  395 

See  Limitations,  Statute  of— Trusts.    9. 

Purchaser  without 

[1904]  1 1.  R.  280,  461 ;  38  I.  L.  T.  R.  82, 181 
See  Priority.    2,  3. 
Purchaser    without  —  Fraudulent    agree- 
ment fixing  fair  rent 
[1895]  2  I.  R.  127  ;  28  I.  L.  T.  R.  81 
See  Land  Law  Acts — ^Fair  Rent.    4. 

Purchaser  without  notice 

[1913]  1 1.  R.  337, 
See  Mortgage  (General).    15. 

He-hearing  by  Justices) 

[1907]  2  I.  R.  18  40  I.  L.  T.  R.  44 ; 
<Sce  Justices— Jurisdiction  (Petty  Sessions). 

— ■ —  Restrictive  covenant  in  lease 

[1899]  1 1.  R.  258,  282 
See  Landlord  and  Tenant— Lease.    5. 

Sale  of  two  holdings — One  notice 

2  N.  I.  J.  R.  205 
See  Land  Law  Acts— Sale  of  Tenancy.    9  . 
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Successive  charges  on  both  or  one  of  two 

funds  [1914]  1 1.  R.  285 

See  Marshalling.    8. 

Sub-mortgage  of  uncalled  capital — ^Wind- 

ing up  [1901]  1 1.  R.  38,  55 

See  Company— Winding  up.    11. 

Surrender  —  Months,    whether    lunar    or 

calendar  [1907]  2  L  R.  660, 669  ; 

41  L  L.  T.  R.  137,  204 

See  Landlord  and  Tenant— Surrender.    3. 

Third  party  [1895]  2  L  R.  357  ; 

29  L  L.  T.  239 
See  Practice — Third  Party  Procedure.    3. 

To    lodge    deeds — Equitable    mortgage — 

Future  advances         [1895]  1 1.  R."  201 
See  Mortgage — Equitable  Mortgage.    8. 

To  fix  fair  rent — ^Amendment 

[1896]  2  I.  R.  82  ;  30  I.  L.  T.  R.  21 
See  Limitations,  Statute  ot— Realty.    24, 

To  lodge  deeds — Service  out  of  the  juris- 

diction— Practice,  Land  Judge 

[1900]  1  L  R.  82 
See  Land  Judge's  Court— Practice.    19. 

To  vary  tithe  rent-charge — ^Application 

[1896]  2  L  R.  1 
See  Tithe  Rent  charge— Variation.    3. 

■  Under  Conveyancing  Act,  1881 — Letter — 

Forfeiture  30  I.  L.  T.  R.  41 

See  Landlord  and  Tenant — Lease.    2. 

NOTICE  OF  TRIAL. 

Change  of  venue — Fresh  notice 

49  L  L.  T.  R.  219 
See  Practice — Default.    8. 
• Right  of  third  party  to  special  jury — Dis- 
cretion   of   Judge — Judicature  (Ireland) 
Act,  1877,  s.  27  (3)  46 1.  L.  T.  R.  187 

See  Practice — Tliird  Party  Procedure.    8. 

NOTICE  PARTIES — Action  for  sale  by  puisne 
mortgagee  [1911]  1  L  R.  435 

See  Practice — Chancery  Divi^on.    11. 

NOTICE  TO  QUIT. 

50  L  L.  T.  R.  41 

See  Landlord  and  Tenant— Notice  to  Quit. 
16. 

Breach   o     statutory   condition — Judicial 

tenant — Staying  proceedings 

2  N.  I.  J.  R.  32 
See    Land    Law    Acts-Statutory    Con- 
ditions.   9. 

Breach  of  statutory  conditions — Staying 

proceedings  [1899]  2  L  R.  48 

See    Land    Law    Acts— Statutory    Con- 
ditions.   11. 

By  equitable  owner — Invalid 

[1918]  2 1.  R.  353 
See    Landlord    and    Tenant — ^Kotlce    to 
Quit.    7. 

Cottier  41 1.  L.  T.  B.  50 

See  Labourers  (Ireland)  Acts.    49. 

Cottier — Summary  procedure — Demand  of 

possession  unnecessary 

[1912]  2 1.  R.  545 
See   Landlord   and  Tenant  —  Notice  to 
Quit.    3. 
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Ejectment — ^Arrears  of  rent — Final  judg- 

ment [1909]  2 1.  B.  104 ; 

42 1. 1.  T.  B.  228 
/See  Practice — Judgment.    17. 

Incorporated  in  writ  4  N.  I.  J.  B.  189 

See  Practice— Writ  Specially  Indorsed.  27. 
— —  Sub-tenant  from  year  to  year  in  occupa- 
tion —  Determination    of    middle    in- 
terest [1894]  2 1.  B.  108 
See  Land  Law  Acts — Present  Tenant.    19. 
— —  Tenant  of  labourer's  cottage — Summons  for 
possession,  demand  and  refusal  of  pos- 
session not  alleged        45  I.  L.  T.  B.  48 
See  Labourers  (Ireland)  Acts.  .  47. 

Weekly  tenancy  45  I.  L.  T.  R.  138 

See  Landlord  and  Tenant — Notice  to  Quit.  1 5. 

Weetly    tenancy — Summons    for    posses- 
sion —  New  tenancy  —  Parliamentary 
franchise  [1894]  2  I.  B.  442 
See  Parliament — Franchise.    87. 

Yearly  tenancy  created  by  parol— Pub- 

lican's licence  [1906]  2  I,  B.  349  ; 

40  I.  L.  T.  B.  103 
See  Licensing  Acts— Licensing  Certificate. 
19. 


NOTICE  TO  TREAT. 

Compulsory   purchase — Lease — Clause 


of 


surrender 

See  Defence  Acts.    2. 
Form  of 

See    Lands    Clauses 
Powers.    6. 


[1902]  1 1.  B.  433  ; 
2  N,  I.  J.  B.  272 

[1900]  2  I.  B.  105 
Acts— Compulsory 


NOVELTY. 

■ Invention  [1894]  1  I.  B.  417 

See  Patent.    5. 
Of  patent — Licensee  estopped  from   dis- 
puting [1913]  1 1.  B.  95 

See  Patent.    4. 

NUISANCE. 

1. Barbed     wire — Boundary    fence — 

Labourer's  cottage — Adjoining  ovmer — Apprehen- 
sion of  possible  injury — Loss  of  grazing — 
Liability — Labourers  (Ireland)  Acts.]  The  tenant 
of  a  labourer's  cottage  and  plot  substituted 
barbed  wire  for  the  original  fence  erected  by  the 
district  authority.  Through  fear  of  possible 
injury  to  his  stock,  the  owner  of  the  adjoining 
property  was  unwilling  to  put  his  horses  in  the 
field  next  the  boundary  fence,  and  claimed 
damages  for  loss  of  grazing  : — Held,  assuming 
that  barbed  wire  was  dangerous  and  likely  to 
cause  substantial  mischief  to  stock,  that  the 
plaintifi  was  not  entitled  to  recover  damages  in 
a  Civil  BU  where  there  had  been  no  trespass 
and  no  actual  damage  and  where  the  supposed 
tort  was  founded  on  the  plaintfi's  fears,  which 
might  prove  to  be  imfoimded  and  unreasonable. 
Semble,  a  district  authority  ought  to  erect  fences 
for  labourers'  cottages  and  plots  of  such  a 
character  as  to  supply  sufficient  protection 
against  collision  or  injury  by  adjoining  cattle, 
and  ought  not  to  impose  on  others  the  necessity 
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of  supplementing  the  deficiencies  of  the  fence  by 

questionable  expedients.     Meara  v.  Daly 

Cir.  Cas.,  48  I.  L.  T.  B.  223 

2. Barbed  wire  fence — Bailway — Ani- 
mals injured.]  Where  the  plaintiff's  mare  was 
injured  by  running  against  a  barbed  wire  fence 
of  the  defendant  company,  which  was  on  the 
plaintifE's  lands  for  over  thirteen  years  and 
had  been  passed ,  by  the  Board  of  Works 
Inspector  : — Hdd,  that  the  plaintiff  was  not 
entitled  to  damages  for  the  loss  sustained.  Jlyan 
V.  Great  Southern  and  Western  By.  Co.,  32  L.  R.  I. 
16,  followed.    Walher  v.  Ballinasca/rthy  By.  Co. 

Cir.  Cas.,  Lord  O'Brien,  L.C.J.,  2  N.  I.  J.  B.  169 

3.  Dog — Poisoning   lands  —  Liability.] 

The  owner  of  land  who  lays  down  poison  on  his 
lands  is  bound  to  take  reasonable  precautions 
against  animals  carrying  the  poison  to  a  spot 
where  it  may  become  a  trap  to  other  animals 
going  along  a  highway.    Dougan  v.  AUen 

Cir.  Cas.,  Palles,  C.B.,  46  I.  L.  T.  B.  221 

4. •  Easement.]     In   an   action    on   the 

title  brought  for  trespass,  it  was  alleged  that 
the  defendant  obstructed  the  flow  of  water,  &o., 
from  plaintiff's  yard,  whereby  plaintiff's  yard 
became  flooded.  Defendant's  house  was  con- 
nected with  main  sewer,  but  plaintiff's  was  not. 
The  evidence  showed  that  plaintiff  claimed  a 
right  by  prescription  to  have  the  water  of  his 
yard  flow  through  defendant's  yard : — Held, 
there  could  be  no  easement  of  a  nuisance,  and 
case  dismissed.     Cronin  v.  O'Shea 

Co.  Ct.,  30  I.  L.  T.  436 

5. Hurdles    on    highway — Contributory 

negligence.]  The  defendants  having  completed 
repairs  to  a  sewer  in  the  highway,  closed  the 
opening,  and  upon  removing  the  protective 
hurdles  from  the  site,  stacked  them  in  an  almost 
horizontal  position  against  a  wall  abutting  on 
the  highway.  The  plaintiff,  a  child  of  seven 
years  of  age,  and  another  child  of  about  the  same 
age,  were  playing  about  the  highway,  and  having 
attempted  to  cUmb  up  upon  the  hurdles  which 
had  been  left  unattended,  one  of  them  fell  on 
and  injured  the  plaintiff.  In  an  action  for 
damages : — Held,  that  the  hurdles  as  stacked 
constituted  a  nuisance  and  were  the  cause  of  the 
injuries  to  the  plaintiff,  and  that  the  defendants 
were  liable.    Casey  v.  Corporation  of  Dublin 

Co.  Ct.,  2  N.  I.  J.  B.  166 

6. Noise  at  night — Large  city — Singing 

and  dancing — Beasonable  user  of  premises — 
Substantial  discomfort — Injunction.]  The  plain- 
tiffs, the  proprietors  of  a  hotel  in  the  City  of 
Belfast,  appUed  for  an  injunction  to  restrain  the 
defendant,  the  proprietor  of  tea-rooms  and  a 
restaurant  on  the  opposite  side  of  the  street, 
from  using  his  premises  for  the  purpose  of  music, 
dancing,  or  other  entertainments,  so  as  to  cause 
a  nuisance  to  the  plaintiffs,  their  servants,  and 
guests.  The  plaintiffs  complained  of  interference 
with  the  sleep  of  their  servants  and  guests,  and 
required  that  defendant's  premises  should  be 
altogether  closed  after  midnight : — Held,  under 
the  circumstances  the  plaintiffs  were  entitled 
to  a  limited  injunction  to  restrain  the  defendant 
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from  causing  a  nuisance  by  keeping  the  windows 
open  after  midnight  while  music  and  dancing 
were  going  on,  and  from  permitting  persons 
entering  or  leaving  the  premises  after  midnight 
to  cause  a  nuisance  by  singing  or  other  noise. 
Among  the  noises,  which,  if  they  do  not  cause 
substantial  discomfort,  residents  in  large  in- 
dustrial cities  may  have  to  put  up  with,  is  a 
certain  amount  of  noise  which  accompanies  and 
is  incident  to  the  reasonable  recreation  of  a 
crowded  population.  The  question,  in  every 
such  case,  is  whether  such  noises  amount  to  a 
sensible  or  substantial  interference  with  the 
comfort  of  neighbouring  dwellers,  according  to 
ordinary  sober  common  sense  standards.  New 
Imperial  and  Windsor  Hotel  Go.  v.  Johnson, 

Barton,  J.,  [1912]  I  I.  R.  327 

7. Obstruction   of   a   navigable  river — 

Indictment  jor  nuisance — Indictment — Jury  struck 
under  old  system — 34  <fc  35  Vict.,  c.  65,  ss.  33, 
39 — Form  of  order — Writ  of  venire  facias  jura- 
tores — Form  of  order  and  writ — Definition  of 
Tvuisance  —  Defendant  and  husband  of  wife  of 
defendant  competent  and  compellable  witnesses — 
40  dk  41  Vict.,  c.  41 — Questions  tending  to  criminate 
— Presumption  of  wife's  acting  under  husband's 
compulsion.']  A  nuisance  is  something  unwar- 
ranted by  law,  the  effect  of  which  is  to  obstruct 
or  impede  the  public  in  the  exercise  of  their 
rights ;  and  an  inconvenience  which  causes 
people  to  go  out  of  their  way  to  avoid  it  is  a 
nuisance.  Since  the  date  of  Magna  Charta,  no 
obstruction  can  be  legally  put  in  a  navigable 
river  save  by  virtue  of  an  Act  of  Parliament. 
The  Statute  40  &  41  Vict.,  c.  41,  which  says 
that,  in  a  prosecution  for  an  obstruction,  the 
defendant  and  the  husband  or  wife  of  such 
defendant  are  competent  and  compellable  wit- 
nesses, does  not  affect  the  principle  that  a 
witness  cannot  in  any  case,  civil  or  criminal,  be 
compelled  to  admit  the  commission  of  a  criminal 
offence.  When  a  husband  and  wife  are  jointly 
charged  with  the  commission  of  an  offence, 
Semhle,  that  there  is  no  presumption  of  com- 
pulsion on  the  husband's  part  in  the  case  of  a 
misdemeanour ;  that  in  any  case  such  presump- 
tion only  arises  in  the  case  of  the  wife's  acting 
in  the  husband's  presence  ;  and  it  is  a  question 
for  the  jury  whether  compulsion  was  exercised  or 
not.     E.  V.  Hallett      Kenny,  J.,  45 1.  L.  T.  R.  84 

8. •  Placing  poisoned  flesh  in  fields,  &c. — 

In  enclosed  lands — 27  tfc  28  Vict.,  c.  115,  ss.  2 
and  3 — Notice — Proximity  to  highway.]  Owners 
of  lands  adjoining  a  highway  cannot  legally  lay 
poisoned  flesh  so  near  that  highway  as  to  attract 
dogs  by  the  scent.  Poisoned  flesh  laid  so  near 
a  pubHc  highway  as  to  attract  dogs  by  the  scent 
constitutes  a  nuisance.     Emery  v.  Knox 

Co.  Ct.,  30  I.  L.  T.  R.  106 

9. Residential  locality  —  Racecourse  — 

Sunday  raciruf — Disturbance  of  adjoining  inhabi- 
tants— Interruption  of  Divine  service — Obstruction 
of  public  thoroughfare — Injunction.]  Injunction 
granted  to  restrain  horse  races  from  being  held 
on  Sunday  on  a  racecourse  adjoining  a  residential 
locality,  it  being  shown  to  the  satisfaction  of  the 
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Court  that  the  quiet  and  comfortable  enjoyment 
of  their  houses  by  the  inhabitants  in  the  neigh- 
bourhood was  interfered  with,  and  the  services 
in  churches  in  the  locaUty  interrupted,  by  the 
shouting  and  cheering  of  the  crowds  collected  on 
the  course  and  the  cries  of  the  bookmakers,  and 
also  that  the  public  thoroughfares  leading  to  the 
racecourse  were  obstructed  by  vehicles  conveying 
persons  to  and  from  the  races,  and  by  vehicles 
drawn  up  near  the  racecourse  waiting  for  fares. 
Dewar  and  others  v.  City  and  Suburban  Race- 
course Co.  V.-C.,  [1899]  1 1.  R.  345; 
35  I.  L.  T.  R.  216 
10.  Sewer — Sewage — Stream — Unreason- 
able and  negligent  exercise  of  statutory  power.] 
The  plaintiff  was  owner  and  occupier  of  pasture 
and  meadow  lands,  which  adjoined  S.  Street,  in 
the  outskirts  of  the  town  of  D.  A  stream  passed 
under  S.  Street  into  plaintiffs  lands,  and  was 
the  watering  place  for  his  cattle.  Defendant  was 
the  owner  of  some  old  houses  in  S.  Street.  They 
had  no  w.c.  accommodation ;  but  the  surface- 
water  from  their  yards  was  carried  into  a  surface- 
water  roadside  drain  which  flowed  into  the 
stream  before  it  entered  plaintiff's  lands.  This 
drain  was  held  to  be  a  "  sewer "  within  the 
meaning  of  the  Public  Health  Acts,  but  it  was 
admitted  that  it  was  unfit  for  carrying  faecal 
sewage,  and  that  it  would  be  insanitary  and 
improper  to  use  it  for  that  purpose.  The  defen- 
dant built  on  the  site  of  the  old  houses  four  new 
houses  with  w.c.  accommodation.  The  defen- 
dant was  a  member  of  the  local  sanitary  com- 
mittee which  was  appointed  to  advise  the 
sanitary  authority  upon  sanitary  questions.  In 
that  capacity  he  joined  in  advising  the  sanitarj' 
authority  that  there  was  no  "  main  sewer  in 
S.  Street,"  and  that  it  was  absolutely  necessary 
to  construct  a  new  sewer  for  the  drainage  of 
defendant's  house.  The  sanitary  authority  in- 
vited tenders  for  a  new  sewer,  but  did  not  pro- 
ceed with  the  work.  The  defendant  did  not 
resort  to  his  statutory  remedy  of  complaint  to 
the  Local  Government  Board,  but  proceeded  to 
connect  his  new  w.c's  with  the  surface  water 
sewer,  and  to  let  his  houses  to  tenants.  The 
necessary  and  obvious  result  of  his  doing  so 
was  that  the  fsecal  sewage,  within  four  minutes 
of  leaving  his  premises,  passed  through  the 
surface-water  sewer  into  the  plaintiff's  stream 
and  pasture  lands,  and  caused  a  serious  and 
injurious  nuisance.  The  defendant  claimed  an 
absolute  right  to  cause  his  house  drains  to 
empty  into  any  sewer  of  the  sanitary  authority 
regardless  of  the  consequences  to  third  parties  : — 
Held,  that  the  defendant  had  exercised  his 
statutory  right  of  causing  his  drains  to  empty 
into  the  sewer  of  the  sanitary  authority  in  an 
unreasonable  and  negligent  manner,  and  without 
having  reasonable  regard  to  the  rights  of  third 
parties ;  and  that  he  should  be  restrained  by 
injunction  from  discharging  fseoal  sewage  into 
the  surface-water  sewer  so  as  to  cause  it  to  flow 
or  pas.='  into  plaintiff's  land,  and  so  as  to  pollute 
plaintiff's  stream  Wallace  v.  M'Cartan 
Barton.  J.,  [1917]  1 1  R.  377  ;  51 1.  L.  T.  R.  193 
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11. Smallpox  hospital — Residential  dis- 
trict— Injunction.']  Action  for  an  injunction  to 
restrain  the  defendants  from  erecting  a  smallpox 
hospital  on  lands  situated  near  the  village  of  C, 
County  Dublin,  in  the  urban  district  of  Rath- 
mines.  There  were  137  houses  with  about  753 
inhabitants  within  a  quarter  of  a  mile  ;  and  422 
houses,  containing  about  2,321  inhabitants,  and 
four  public  institutions,  with  about  361  residents, 
withm  a  half  mile  of  the  proposed  hospital. 
There  was  nothing  to  show  that  the  defendants 
were  precluded  from  selecting  a  site  outside  their 
respective  districts,  if  necessary,  or  that  they 
had  attempted  to  do  so.  There  was  conflicting 
expert  evidence  as  to  the  suitability  of  the  site 
selected,  and  as  to  the  risk  of  the  spread  of 
smallpox  from  a  smallpox  hospital,  by  reason 
of  the  possibility  of  the  disease  being  carried 
■without  actual  contact  through  the  air  for  a 
considerable  distance : — Held,  by  the  Court  of 
Appeal  (reversing  the  decision  of  the  Vice- 
Chancellor),  that  an  injuncton  should  not  be 
granted.  Attorney-Qeneral  {Boswell)  v.  Saih- 
mines  and  Pembrol:e  Joint  Hospital  Board 

V.  C,  App.,  [19041 1 1.  R.  161, 171 

Abatement  of  35  I.  L.  T.  R.  162 

-See  Public  Health  Acts    23. 

Abatement    of — Order    to    erect    water- 

closets — Jurisdiction 

36  I.  L.  T.  R.  180 
See  Public  Health  Acts.    21. 

Abatement — Order  of  Justices 

[1905]  2  I.  R.  648 
See  Justices — Jurisdiction  (Petty  Sessions). 
80. 

Abatement  of — Premises  let  at  a  rack-rent 

[1904]  2  I.  R.  8 
See  Public  Health  Acts.    17. 
Barbed  wire  along  a  public  road  or  foot- 
path 28  I.  L.  T.  R.  8 
See  Highway.    9 

Caused  by  sanitary  authority 

[1904]  1  I.  R.  211 
See  Public  Health  Acts.    24. 

Dangerous  structure  adjoining  public  road 

— Form  of  action 
[1908]  2  I.  R.  393, 402  ;  42 1.  L.  T.  R.  62, 173 
See  Negligence.    39. 

Drift-net  fishing  exercised  simultaneously 

but  independently — ^Injury  to  several 
fishery  [1912]  1  I.  R.  287 

See  Fisheries  Acts.    7. 

Extraordinary  traific — Traction  engine 

46  I.  L.  T.  R.  95 
See  Highway.    3. 

Highway — Traction  engine 

[1900]  2  I.  R.  371,  383 ;  34  I.  L.  T.  R.  99 
See  Highway.     6 

Indictment — Going  armed  on  pubho  road 

so  as  to  alarm  pubhc — No  one  on  road 
at  time  [1914]  2  I.  R.  190 

See  Criminal  Law — General.    22; 

Justification  under  statute — Sanding  streets 

1  N.  I.  J,  R.  239 
See  Highway.    8. 
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Landlord  and  tenant— Apportionment  of 

liability  1  N.  I.  J.  R.  48 

See  Public  Health  Acts.    20. 

Locomotive  on  highway     32  I.  L.  T.  295 

See  Highway.    7. 
— —  Locomotive  on  highwav — Excessive  weight 
[1910]  1  I.  R.  264 ;  [1913]  2  L  R.  250  ; 
45  I.  L.  T.  R.  156,  275,  276.  note 
See  Highway.    2. 

Obstruction  to  navigation — Fixed  nets — 

Drift  nets  46  I  L.  T.  R.  273 

See  Fisheries  Acts.    21. 

Or    annoyance    to    adioining    occupier — 

Conduct  of  tenant    50  1.  L.  T.  R.  116 
See  Landlord  and  Tenant — Notice  to  Quit. 
4. 

Order  for  abatement — Signature 

[1910)  2  I.  R.  458 ;    44  I.  L.  T.  R.  230 
See  Justices — Jurisdiction  (Petty  Sessions). 
81. 

Placing  placards  on  streets 

34  1.  L.  T.  R.  136 
See  Public  Health  Acts.    5. 

Public  Health  Act,  1878,  s.  107— Manure 

carried  by  railway  company  to  and 
from,  and  loaded  and  unloaded  at,  a 
station  within  the  limits  of  a  rural 
sanitary  authority  [1897]  2  I.  R.  340 
See  Public  Health  Acts.    18. 

Removal   of  gravel   from   foreshore — In- 

junction 

[1915]  1  L  R.  210,  275,  276,  note 
See  Sea-shore.    3. 

Traction  engine  injuring  public  road 

[1910]  2  I.  R.  644  ;  45  I.  L.  T.  R.  156; 
[1913]  2  I.  R.  250 
See  Highway.    2. 

NULLA  BONA— Return  of    47  I.  L.  T.  R.  261 
See  Sheriff.    7. 

NULLITY  OF  MARRIAGE. 

Celebrated  in  India — Jurisdiction 

[1918]  2  I.  R.  130 
See   Practice    (Matrimonial) — Nullity    of 
Marriage.    2. 

Domicil — Jurisdiction 

[1903]  2  L  R.  133 ;  2  N.  1.  J.  R.  225 
See   Practice    (Matrimonial)— Nullity    of 
Marriage.    1. 

Right  of  wife  to  remove  money  paid  in 

consideration  of  marriage 
[1916]  2  I.  R.  400,  414 ;  50  I.  L.  T.  R.  149 
See  Husband  and  Wife— Marriage. 

NUNS— Franchise  [1900]  2  I.  R.  455  ; 

29  L  L.  T.  R.  20 
See  Local  Government— Franchise.    1. 

NURSE — Temporary — Employer  of 

51  I.  L.  T.  R.  97 
See  National  Insurance.    14. 

NURSERY— Ordinary   agricultural   farm- Fair 
rent  [1917]  1  I.  R.  145 

See  Land  Law  Acts— Character  of  Holding. 
110. 
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OBJECTION. 

By   landowner   to    compulsory   purchase 

under  Evicted  Tenants  Aote 
[1909]  2  I.  R.  542,  554 ;  43  I.  L.  T.  R.  221 
/See  Land  Purchase  Acts— Evicted  Tenant.  2. 
By  persona  in  possession  allowed  in  appli- 
cation— Jurisdiction 

49  I.  L.  T.  R.  206 
iSee  Land  Registry.    37. 

By  police  to  certificate  for  spirit  grocer's 

licence — ^Absence  or  withdrawal  of 
See  Licensing  Acts — Licensing  Certificate. 
57,  65,  66 

Notice    of  —  Parliamentary   franchise  — 

Omission  of  polling  district — Date  of 
signature  [1895]  2  I.  R.  544  ; 

29  I.  L.  T.  R.  20 
See  Parliament — ^Franchise.    126 

To  title — Conditions — Time 

[1895]  1  I.  R.  288,  296  ;  29  I.  L.  T.  252 
See  Land  Registry.    35. 

OBSTRUCTION. 

Ancient  Ughts  28  I.  L.  T.  R.  128 

See  Light.    2. 

Cycling  on  footpath — Question  of  fact — • 

14  &  15  Viot.,  c.  92,  s.  13  (3) 

46  I.  L.  T.  R.  186 
See  Justices — Jurisdiction  (Petty  Sessions). 
42. 

Exercise    of    reserved    sporting    rights — ■ 

Judicial  tenancy  —  Kshery  —  Natural 
obstruction — Landlord's   remedy 

[1906]  1  I.  R.  373 
See  Fishery.    3. 

—  Foreshore— Private  right  [1906]  1 1.  R.  519; 

See  Foreshore.    3.  [1915]  1 1.  R.  210 

Highway  [1895]  2  I.  R.  555 

See  Highway.    12. 
— —  Highway— Barbed  wire       28 1.  L.  T.  R.  8 
See  Highway.    9. 

Highway — Continuing  offence 

[1894]  2  I.  R.  527 
See  Justices — Jurisdiction  (Petty  Sessions). 
26. 

Highway — ^No  person  in  fact  obstructed — 

PossibiUtv  of  obstruction 

1  N.  I.  J.  R,  79 
See  Highway.    13. 
Highway — ^Projecting  clothes-poles — ^Build- 
ing—Head waU  1  N.  I.  J.  R.  273 
See  Highway.     15. 

Inspector  under  Sale  of  Food  and  Drugs 

Act— WUfuhiess       [1910]  2  I.  R.  94  ; 
44  1.  L.  T.  R.  81  ;   50  I.  L.  T.  R.  64 
See  Food  and  Drugs — ^Sale.    4. 

PubUo  footway — Claim  of  light 

[1902]  2  L  R.  266  ;  35  I.  L.  T.  R.  127 
See  Highway.    11. 


OBSTRUCTION — continmd. 

Public  highway — Mandatory  injunction — 

Action  by  Attorney-General 

[1902]  1  I.  R.  13 ;  2  N.  I.  J.  R.  33 
See  ffighway.    16. 

-  Section  272  of  Pubhc  Health  Act,  1878 

36  I.  L.  T.  R.  54 ;  2  N.  I.  J.  R.  88 
See  Public  Health  Acts.    36. 

Trackway  along  river 

[1897]  2  I.  R.  143 ;  31  L  L.  T.  R.  39 
See  Highway.     17. 

OCCASIONAL  USE  OF  PREMISES. 

48  I.  L.  T.  R.  158 
See  Parliament — ^Franchise.    26. 

OCCUPATION. 

See  Poor  Rate — Occupation. 

As  tenant — ^ParUamentary  franchise. 

See  Cases  vmder  Parliament — Franchise. 

Bona  fide — Fair  rent 

[1909]  1  L  R.  223  ;  43  L  L.  T.  R.  208 
See  Agistment. 

Break  in  47  I.  L.  T.  R.  194 

iSee  Parliament — ^Franchise. 

Colourable  46  I. 

See  Parliament— Franchise. 
Exclusive — Easement    not 


13. 
L.  T. 

26. 
used 


R.  158 


during 
R.  107 


qualifying  period      4    I.  L.  T. 
See  Parliament — ^Franchise.    171. 
Exclusive— 41  &  42  Viot,    c.  26,  s.  5— 
Franchise  [1910]  2  I.  R.  207  ; 

44  I.  L.  T.  R.  37 
See  Parliament — Franchise.    65. 
Exolusive^l  &  42  Vict.,  o.  26,  s.  5— 
Franchise  [1908]  2  L  R.  329,  622  ; 

42 1.  L.  T.  R.  100  ;  43 1.  L.  T.  R.  100. 101 
See  Parliament — Franchise.    51,  52. 
Exclusive  45  I.  L.  T.  R.  107 

See  Parliament — Franchise.    58. 
Interest— Fair  rent         [1899]  2  I.  R.  446 
See  Land  Law  Acts— Fair  Rents.    67. 
Joint  or  exclusive  47  I.  L.  T=  R.  185 

See  Parliament — Franchise.    54. 
Joint  or  sole 

See  Cases  under  Parliament — ^Franchise. 
Municipal  franchise — Stall  in  market 

[1894]  2  L  R.  346 

See  Municipal  Corporation — Burgess.    1. 

Ocoasionality — ^Premises  taken  to  obtain 

vote  [1894]  2  I.  R.  374 

See  Parliament — Franchise.    153. 

Of  holding — Land  Law  Acts 

iSee  Cases  under  Land  Law  Acts — Sub- 

lettlng. 
Part  of  holding  agricultural — Land  Law 
(Ireland)  Act,  1896,  s.  5  (2) 

.  -  [1899]  2  L  R.  99 

See  Land  Law  Acts— Separation  of  Holding 
3. 
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OCCUPATION— coBJimwed. 

■ Successive — ^Power  to  amend  claim 

[1909]  2  I.  R.  48  ;  43  I.  L.  T.  R.  87 
See  Parliament — ^Franchise.    5. 

Under -letting  void  at  law 

[1908]  2  I.  R.  335  ;  42  I.  t.  T.  R.  95 
See  Parliament — Franchise.    89. 

OCCUPIER. 

Inhabitant — Dwellineb  ouse — Parliamentary 

franchise  [1904]  2  I.  R.  383,  389  ; 

37  I.  L.  T.  R.  19,  229  ;  4  N.  J.  J.  R.  239 
See  Parliament— Franchise.    96,  176. 

Inhabitant     householder  —  Qualification 

other  than  that  in  list — ^Power  of  re- 
vising barrister  1  N.  I.  J.  R.  33 
See  Parliament — Franchise.    149. 

Liability  to  poor  rates — Disused  mill 

[1896]  2  I.  R.  228  ;  29  I.  L.  T.  R.  131 
See  Poor  Rate — Occupation.    4. 

Permissive — Justices — Order  for  possession 

[1910]  2  I.  R.  38,  194,  306,  323 ; 
43  I.  L.  T.  R.  194 
jSce  Justices — Case  Stated.    6. 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    IC 

Rates — Arrears  of — City   of  Cuban 

ri904T  2  I.  R.  596  ;  4  N.  I.  J.  R.  193 
See  Local  Government — Rates,    i?, 

Rated^ — Supplemental  list 

[1910]  2  I.  R.  21  :  44  I.  I.  T.  R.  26 
See.  Parliament — Franchise.    164. 

Separate    apartments — Belfast   municipal 

rates  [1904]  2  I.  R.  374 ; 

38  I.  L.  T.  R.  108 
See.  Local  Government— Rates.    7. 

OFFENCE. 

Continuing — Recovery  of  penalty 

[18961  2  I.  R.  93 
See  Fisheries  Acts.    25. 

Continuous — Conviction 

46  I.  L.  T.  R.  170 
^ee  Children  Act,  1908.    1. 

• Punishable  by  fine  only — Imprisonment 

46  L  L.  T.  R.  44 
See  Licensing  Acts — Offences.    31. 

Triable    summarily   on    an   indictment — 

Children  Act,   1908 — Summary  Juris- 
diction Act,  1851      46  I.  L.  T.  R.  188 
See  ChUdren  Act,  1908.    2. 

OFFENCES. 

Charge  of  district,  alternatively — General 

conviction  [1907]  2  I.  R.  386  ; 

40  I.  L.  T.  R.  197 
See  Justices — Jurisdiction  (Petty  Sessions). 
30. 

licensing  Acts. 

See  Licensing  Acts — Offences. 

Revenue. 

See  Revenue— Offences. 


OFFENSIVE   TRADE  —  Covenant      in 
against — Private  hospital 

[1896]  1  L  R.  76,  104,  142 
See  Landlord  and  Tenant— Lease.    20. 


OFFER  OF  COMPOSITION— One  shilling  in  the 
pound — Reasonableness 

[1918]  2  I.  R.  570 
See  Bankruptcy — Composition.    3. 

OFFICE. 

Held  at  pleasure — Discretion  to  determine 

[1918]  2  I.  R.  103  ;  52  I.  L.  T.  R.  53 
See  Petty  Sessions  Clerk.    3. 

Held    during    pleasure — ^Plenarty — Man- 

damus [1910]  2  I.  R.  601,  617  ; 

44 1.  L.  T.  R.  99, 120 
See  Petty  Sessions  Clerk.    4. 

Held  during  pleasure — Surgeon  of  county 

infirmary  [1901]  2  I.  R.  93 

See  Quo  Warranto.    2. 
■  Loss  of — Compensation  for — Local  Govern- 
ment. 

See   Cases   under   Local   Government — 
Existing  Officer. 

Under  the  Crown — Trustee  procuring  his 

own  appointment         [1894]  1  I.  R.  74 
See  Trustee— Breach  of  Trust.    2. 

OFFICER. 

See  Local  Government — Officer. 

See  Local  Government— Existing  Officer. 

Army — Instalment  and  committal  orders 

against  [1903]  2  I.  R.  564,  569  ; 

3N.  I.J.R.  209 
See  Arrest  (Debtors  Act).    8. 

Medical — Poor  law. 

See  Local  Government — Medical  Officer. 

Midwife— Poor  law  36  I.  L.  T.  R.  31 

See  Poor  Law — Officer. 

OFFICERS — Quarters  in  barracks  occupied  by 

married  officers — Whether  occupied  as 

dwellinghouse  [1914]  2  I.  R.  432  ; 

48  I.  L.  T.  R.  166 

See  Parliament — Franchise.    174. 

OFFICIAL  ASSIGNEES— Vesting  property  of 
arranging  debtor  in — Proposal  for 
arrangement,  whether  reasonable 

[1901]  2 1.  R.  51 
See  Bankruptcy — Arrangement.    29. 

OFF  LICENCE — Breach  of  statutory  condition 
— Judicial  tenant — ^Injunction 

[1899]  1 1.  R.  24& 
See  Land  Law  Acts — Statutory  Conditions. 
5. 

OLD  AGE  PENSION. 
1. Appeal  to  Local  Government  Board — 

Statutory  Regulations,  October  15, 1908,  rr.  18  (3), 
19  (I) — Appeal  from  decision  of  local  pension 
committee  allowing  pension — Notice  of  appeal — 
Second  application  for  pension — Bes  judicata — 
Powers  arid  duties  of  Local  Government  Board  on 
appeal."]  On  an  appeal  to  the  Local  Government 
Board  by  a  pension  officer  from  a  decision  of  a 
local  pension  committee  allowing  a  pension,  it 
is  sufficient  that  the  claimant  should  have  notice 
that  an  appeal  has  been  brought ;  it  is  not  neces- 
sary that  notice  should  be  given  to  him  of  the- 
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OLD  AGE  VEHSIOS— continued. 
time  and  place  of  hearing.  The  Local  Govern- 
ment Board  have  a  discretion  as  to  whether  or 
not  they  shall  hear  in  person  the  claimant  and 
his  witnesses.  Per  Madden,  J. — The  claimant 
should  be  given  an  opportunity  of  presenting 
his  case  to  the  Local  GovernmentBoard  in  some 
way  suitable  to  the  character  of  the  inquiry,  and 
it  would  probably  be  in  writing.  The  question 
of  how  far  the  principle  of  res  judicata  applies  to 
applications  under  the  Old  Age  Pension  Act  con. 
sidered.  B.  (Oairns)  v.  Local  Government  Board 
K.  B.,  [1911]  2  I.  R.  331  ;  45  I.  L.  T.  R.  46 

3.  — —  Committee  not  validly  elected — Quo 
warranto — Regulation  enabling  appointing  council 
to  remove  member  of  committee — Validity  of — Old 
Age  Pension  Act,  1908  (8  Edw.  VII.,  c.  40), 
s.  8  (1) ;  «.  10  (1)  (c) — Old  Age  Pension  Regula- 
tions, 1908,  R.  21  (3)  {d)  —  Schedule  to  Local 
Government  (Application  of  Enactments)  Order, 
1898,  Art.  36  (10),  vi,  viii.-\  The  term  of  office 
of  a  local  pension  committee  appointed  under 
the  Old  Age  Pensions  Act,  1908,  having  expired, 
a  resolution  was  passed  at  a  meeting  of  the 
county  council  puiporting  to  appoint  a  new 
committee  which  included  M.  as  one  of  the 
members.  The  summons  convening  the  meeting 
of  the  county  council  had  not,  as  required  by 
Art.  36  (10)  vi.  of  the  Schedule  to  the  Local 
Government  (Application  of  Enactments)  Order, 
1898,  specified  the  appointment  of  such  com- 
mittee as  business  to  be  transacted  at  the  meet- 
ing. An  application  having  been  made  for  an 
information  in  the  nature  of  a,  quo  warranto 
against  M. : — Held,  that  the  committee  not 
having  been  validly  appointed,  there  was  no 
existing  office,  and  therefore  quo  warranto  did 
not  lie.  Qucere,  is  Regulation  21  (3)  (d)  of  the 
Old  Age  Pensions  Regulations,  1908,  enabling 
the  appointing  council  at  any  time  to  remove 
any  member  of  the  committee,  ultra  vires  ? 
R.  (FitzGerald)  v.  McDonald 
K.  B.,  [1913]  2 1.  R.  55;  46  I.  L.  T.  R.  224.  277 

3. Condition   that   person    must   liave 

attained  the  age  of  seventy  years — Pension 
allowed  by  local  pension  committee — Conclusive- 
ness of  decision — Oertiorari."]  It  is  a  condition 
precedent  to  the  jurisdiction  of  a  local  pension 
committee  to  allow  a  pension  under  the  Old  Age 
Pensions  Act,  1908,  that  the  claimant  should 
have  attained  the  age  of  seventy  years,  and  if 
the  claimant  has  not,  in  fact,  attained  that  age, 
the  decision  to  allow  the  pension,  although  not 
appealed  from  within  the  prescribed  time,  is  not 
final  and  conclusive.  If,  after  the  allowance  of 
the  pension,  it  is  shown  that  the  claimant  had 
not  attained  the  age  of  seventy  years,  the  local 
pension  committee  may,  on  a  question  raised 
by  the  pension  officer,  disallow  the  pension  : — 
^ucsre,  if  the  decision  of  a  local  pension  com- 
mittee allowing  or  disallowing  a  pension  is  the 
subject  of  certiorari.  R.  (Sinnott)  v.  Local 
Pension  Committee  County  of  Wexford 

K.  B.,  [1910]  2  I.  R.  403  ;  44  I.  L.  T.  R.  93 

4. Decision  of  local  pension  committee — 

Statutory  conditions  —  Jurisdiction — "  Final  and 
conclusive"— Old    Age     Pensions    Act,     1908, 


OLD  AGE  PENSION — continued, 
&  Edw.  VII.,  ciO.]  An  applicant  for  an  old  age 
pension  who  had  not,  in  fact,  attained  the  age 
of  seventy,  was  awarded  a  pension  by  the  local 
pension  committee,  and  no  appeal  against  the 
award  was  brought  in  the  manner  prescribed  by 
the  Act.  Subsequently  new  facts  relating  to  the 
age  of  the  pensioner  came  to  the  knowledge  of 
the  pension  officer,  who  thereupon  raised  a 
' '  question,' '  in  the  manner  provided  by  the  Act,- 
with  reference  to  the  pension,  to  the  effect  that 
the  pensioner  was  not  entitled  to  receive  a 
pension,  as  she  had  not  attained  the  age  of 
sev^ty,  and  on  the  local  pension  committee 
deciding  to  continue  the  pension,  the  pension 
officer  appealed  to  the  Local  Government  Board 
in  the  manner  prescribed  by  the  Act,  whereupon 
the  Board  deprived  the  pensioner  of  her  pension. 
On  the  hearing  of  a  petition  of  right  brought  by 
the  pensioner : — Held,  that  the  original  decision 
of  the  local  pension  committee  was  invalid,  as 
the  applicant  had  not  fulfilled  the  statutory 
condition  as  to  age,  and  that,  notwithstanding 
Section  7  (2)  of  the  Act,  which  enacts  that ' '  the 
decision  of  the  local  pension  committee  on  any 
claim  or  question  which  is  not  referred  to  the 
central  pension  authority  .  .  .  shall  be  final 
and  conclusive,"  it  was  competent  for  the 
pension  officer  to  raise  the  said  question,  and 
for  the  Local  Government  Board  to  deprive  the 
pensioner  of  the  pension  on  the  ground  of  her 
age.     Murphy  v.  The  King 

App.,  H.L.,  [1911]  2  I.  R.  88,  578  ; 
45  I.  L.  T.  R.  21, 161;  [And  1911,  A.  C.  401.] 

5. Rate  of  pension — Question  as  to  rate — 

Appeal  to  central  authority — Jurisdiction — Old 
Age  Pensions  Act,  1908  (8  Edw.  VII.,  c.  40), 
ss.  7,  9.]  P.  was  awarded  an  old  age  pension 
by  a  local  committee  at  the  rate  of  2s.  a  week, 
and  no  appeal  was  taken  from  this  award  to  the 
central  pension  authority.  P.  subsequently 
wrote  to  the  local  pension  committee  a  letter 
purporting  to  raise  a  "  question  "  as  to  the  rate 
of  his  pension,  and  claiming  5s.  »  week  in  lieu 
of  2s.,  but  not  alleging  any  change  in  his  cir- 
cumstances, no  such  change  having,  in  fact, 
occurred.  The  local  pension  committee  having 
refused  to  increase  the  amount  of  P.'s  pension, 
the  latter  appealed  to  the  central  pension- 
authority,  who,  on  the  alleged  grounds  that 
P.'s  means  were  such  as  not  to  entitle  him  to 
any  pension,  decided  accordingly  that  he  was 
not  so  entitled.  The  King's  Bench  Division 
(Palles,  C.B.,  and  Johnson,  J.)  were  unable  to 
agree  as  to  whether  P.  was  entitled  to  a  writ 
of  certiorari  to  quash  this  decision : — Held,  by 
the  Court  of  Appeal,  affirming  the  view  taken 
by  Palles,  C.B.,  that  the  original  decision  of  the 
local  pension  committee,  not  having  been  re- 
ferred to  the  central  pension  authority,  was  final 
and  conclusive,  under  section  7  (2)  of  the  Old 
Age  Pensions  Act,  1908,  and  that  accordingly 
the  order  of  the  central  pension  authority  de- 
priving P.  of  his  pension  was  made  without 
jurisdiction,  and  should  be  quashed.  R. 
(Pawley)  v.  Local  Government  Board 
K,B., App.,[1910]  2 1. R.  440, 447;  44 1.  L. T.  R.  7 
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County    pension    committee — Committee 

improperly    elected  —  Chairman — Quo 
warranto  46  I.  L.  T.  R.  224 

See  Local  Government — Election.    8. 

Paid  officer  of  local  pension  committee — 

Disqualification  for  being  member  of 
county  council  [1915]  2  I.  R.  267 

See  Local  Government — Disqualification. 
8. 

OLD  METALS— Purchase  of,  by  agent  of  general 
dealer  [1913]  2  I.  R.  205  ; 

47  I.  L.  T.  R.  22 
See  General  Dealer.    2. 

OMISSION— Acts  of— Carrier     [1901]  2 1.  R.  13 
See  Carrier.    6. 

OMITTED    INTEREST — Compulsory    purchase 
[1907]  2  I.  R.  310,  317  ;  41  I.  L.  T.  R.  65 
See  Housing  of  the  Working  Classes  Act. 
3. 

ONUS  OF  PROOF. 

—  Fraudulent  preference    [1914]  2  I.  R.  356 
See  Bankruptcy- Fraudulent  Preference. 
3. 

Voluntary  conveyance  of  lands — Proof  of 

bona  fides — Fraudulent  conveyance — 
Proof  of  fraud  [1913]  1  I.  R.  512 

See  Voluntary  Conveyance .    1 . 

OPERATION — Refusal  to  undergo 

47  I.  L.  T.  R.  250 
See  Workmen's  Compensation  Act.  135^ 

OPTION  to  purchase  to  select  grades  of  goods 
[1917]  2  I.  R.  367 
See  Contract.    22. 

OPTION  OF  PURCHASER. 

Lease— Speciac  devise      [1896]  1  I.  R.  370 

See  Will— Specific  Devise.    2. 

Sale,    Land   Judge's    Court — Land    Law 

(Ireland)  Act,  1896,  s.  40 

[1896]  1  I.  R.  614 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    15. 

OPTION  TO  PURCHASE. 

Will — Gift  on  condition — Interest  transmissible 
to  executor  of  person  to  whom  option  is  given.] 
Devise  of  house  and  farm  of  land  to  testator's 
wife  for  life,  and  at  her  decease ' '  I  desire  that 
my  brother  A.  shall  get  the  entire  of  said  house 
and  lands,  together  with  the  plough  and  winnow- 
ingmachine,at  £8sterlingperstatuteacre.  .  . 
If  my  brother  A.  will  not  take  the  land  at  £8 
an  acre,  together  with  the  buildings,  &c.,  they 
are  then  to  be  sold  by  public  auction."  A.  pre- 
deceased testator's  widow,  having  beepieathed 
to  his  son  J. ''  all  my  interest  and  goodwillin  my 
deceased  brother's  farm,  together  with  the 
plough  and  winnowing  machine" — Held  (on 
the  death  of  the  widow,  in  1903),  that  there  was 
a  gift  of  property  to  A.  on  the  condition  of 


OPTION  TO  tXSRCHA&E— continued. 
paying  a  price  for  it,  and  that  this  option  was 
exercisable  by  his  executor  after  his  death. 
Belskaw  v.  Rollins 

M.  R.,  [1904]  1 1.  R.  284  ;  38 1.  L. T.  R.  90  ; 
4  N.  I.  J.  R.  105 

ORANGE  SOCIETY— Rated   as   such   in    rate 
book  35  I.  T.  L.  140 

See  Poor  Rate— Occupation.    8. 

ORCHARD. 

Entry  on  land — Materials  for  repair  of 

road — Contractor — Justices'  order 
[1908]  2  I.  R.  1,  285  ;  40  I.  L  T.  R.  120 
See  Local  Government — Roads.    18,  20. 

Entry  on  land — Road  material — Necessity 

for  proof  by  applicant  that  land  not  an 
orchard  [1916]  2  I.  R.  313,  320 

See  Local  Government— Roads.    28. 

Holding  partly  devoted  to — Fair  rent 

32  L  L.  T.  R.  170 
See  Land  Law  Acts — Fair  Rent.    55. 

ORDER. 

Accidental  omission — Or.  XXVIII.,  r.  11 

46  I.  L.  T.  R.  212 
See  Practice— Slip  Order. 

Amendment — Accidental  slip 

[1914]  1  I.  R.  73 
See  Practice— Amendment.    2. 
— —  And  disposition. 

See  Bankruptcy— Order  and  Disposition. 

Ex  parte — Court  of  Appeal — Motion  to 

set  side  [1899]  2  I.  R.  233 

See  Practice— Service.    39. 
— —  For  sale. 

See  Land  Judges'  Court— Order  for  Sale, 

For  sale — Appointing  person  to  convey 

[1902]  1  I.  R.  99 
See  Practice — Sale  by  Court.    1 . 

Good  on  its  face  48  I.  L.  T.  R.  42 

See  Practice — Certiorari.    20. 

Interlocutory — Vendor  and  Purchaser  Act 

[1899]  1  I.  R.  113,  118 

See  Practice — Appeal.    15. 

— ■ —  Jurisdiction  of  Court  to  vary  or  discharge 

its  own  order  [1914]  2  I.  R.  63  ; 

47  I.  L.  T.  R.  299 

See  Practice — Garnishee.    12. 

Justices— Dismiss  [1897]  2  I.  R.  236 

See  Game.    9. 
— — •  Justices — Imprisonment  in  default  of  pay- 
ment of  penalty — Necessity  of  using 
words  ' '  unless  penalty  and  costs  sooner 
paid"  [1914]  2  I.  R.  103 

See  Justices— Jurisdiction  (Petty  Sessions). 
60. 

Justices  —  Lunatic   Asylums   Act,    1875, 

s.  14 — Certificate — Stamp 

[1908]  2  I.  R.  15 
See  Lunatic.    8. 

Justices — ^Permissive  occupancy — 23  &  24 

Vict.,  c.  154,  s.  86 

[1910]  2  L  R.  38  ;  43  I.  L.  T.  R.  194 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    10. 
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ORDER — amtinued. 

-^ —  Justices — Public  Health  Act,  1878 

[1905]  2  I.  R.  648 
See  Justices— JuTisdietion  (Petty  Sessions). 
80. 
-^ — Justices — Quarter  Sessions  [1896]  2 1.  R.  1 
8ee  Tithe  Rent-eliarge — Variation.    3. 

Justices — Repair  of  roads — Limit  of  time 

— Definiteness  [1907]  2  I.  R.  389  ; 

41  I.  L.  T.  R.  75 
See  Local  Government — Roads.    51. 

Justices — Road      contractor — Prescribing 

route— Time  [1908]  2  I.  R.  1 

See  Local  Government— Roads.    20. 

Justices — Road   contractor — Entry   upon 

land 
<See  Justices — Jurisdiction  (Petty  Sessions). 
104,  108. 

Justices- Signature        [1908]  2  I.  R.  285 

See  Local  Government — Roads.    1 8. 

Justices— Sureties  of  the  peace  and  good 

behaviour — Jurisdiction  ex  facie 

[1912]  2  I.  R.  374 
See  Justices— Jurisdiction  (Petty  Sessions). 
128. 
Justices — Surety  for  peace  and  good  be- 
haviour— Showing  jurisdiction  on  face 
of  order  [1914]  2  I.  R.  156 
See  Justices — Jurisdiction  (Petty  Sessions). 
97. 

Justices — Towns   Improvement   (Ireland) 

Act,  1854 — Entry  in  petty  sessions  book 
not  order  [1914]  2  L  R.  103 

See  Justices — Jurisdiction  (Petty  Sessions). 
60. 

Land  Commission — Whether  bad  ex  facie 

[1899]  2  L  R.  399  ;  [1902]  2  L  R.  696  ; 
32 1.  L.  T.  R.  26, 78  ;  33 1.  L.  T.  R.  157 
See  Land  Law  Acts,  1881-1896— Fair  Rent. 
60. 

Land    Commission — Fair   rent — Relation 

back  [1894]  2  I.  R.  24 

See  Landlord  and  Tenant — Rent.    3. 

Land  Commission — Fair  rent — Schedule 

[1897]  2  I.  R.  467  ;  31  I.  L.  T.  R.  12,  37 

See  Land  Law  Aets — Fair  Rent.    73. 

Land  Judge — Absolute  order  forsale^ — Con- 

version [1914]  1  I.  R.  268 

See  Conversion.    V. 
— • —  Made  in  Chambers — Motion  to  discharge 
[1904]  1  I.  R.  120 
See  Practice — Chambers. 

On  consent — Registration  as  judgment 

[1899]  1  I.  R.  104 
See  Practice— Consent.    2. 

Quarter  Sessions — Reversal  of  dismiss — 

Sufficiency  of  adjudication 

[1906]  2  I.  R.  164 
See  Justices— Quarter  Sessions.    9. 

Quarter  Sessions — Unspeaking 

[1906]  2  I.  R.  446 
See  Justices — Quarter  Sessions.    14. 

Staying  proceedings  in  Chancery  action 

— ^Registration  as  judgment 

[1901]  2  I.  R.  115 
See  Defamation — Privilege.    1. 


ORDER    AND    DISPOSITION— BUI    of     sale- 
Bankruptcy  of  grantor  before  anything 
due  [1912]2LR.170;46,I.L.T.R.91 
See  Bankruptcy— Order  and  Disposition.  2. 

Bill  of  sale — Bankruptcy  of  grantor 

[1913]  2 1.  R.  487;  47  I.  L.T.  R.  254 
See  Bankruptcy — Order  and  Disposition.  3. 

ORDER  FOR  SALE — Land  Judge — Conditional 
order — Statute  of  Limitations 
[1905]  1  I.  R.  460  ;  39  L  L.  T.  R.  233 
See  Limitations,  Statute  of — Realty.    42. 

ORDERS  (GENERAL). 

See   Table  of   Rules  and    Orders,  ante, 
p.  ccclxxxiii. 

ORIGINATING   NOTICE. 

Application  to  set  aside     1  N.  I.  J.  R.  223 

See  Land  Law  Acts — ^Fair  Rent.    12. 

Fair  rent — Dismissal — Land  Law  (Ireland) 

Act,  1896,  s.  50     [1899]  2  I.  R.  369,  372 
See  Land  Law  Aets — Fair  Rent.    71. 

ORIGINATING  SUMMONS. 

See  Practice — Originating  Summons. 

Costs  of,  ordered  to  be  taxed  as  costs  of 

an  action  45  I.  L.  T.  R.  261 

See  Will — Conversion.    3. 

Disputed  questions  of  fact 

[1908]  1  I.  R.  38 
See  Limitations,  Statute  of — Realty.    43. 

Fraud  —  Question  of  —  Cannot  be  enter- 

tained   on    a    vendor    and    purchaser 
summons  [1905]  1  I.  R.  602 

See  Vendor  and  Purchaser— Conditions  of 
Sale.     IS. 

Infant— Advancement    [1901]  1 1.  R.  374; 

1  N.  L  J.  R.  138  ;  35  I.  L.  T.  R.  172 
See  Infant — Advancement. 

In  minor  matters  assigned  to  Lord  Chan- 

cellor [1915]  1 1.  R.  380 

See  Infant — Guardian.    3. 

Jurisdiction — Disputed  questions  of  fact 

46  I.  L.  T.  R.  73 
See  Practice— Originating  Summons.    1. 

Service  1  N.  I.  J.  R.  104 

>See 'Practice — Originating  Summons.    9. 

Service — Out  of  the  jurisdiction 

[1896]  1  L  R.  334 

fi'ee  Practice — Service. 

Service — Substituted 

See  Practice — Service. 

Substituted — Service  of 

See  Practice— Service. 
• — —  To  raise  mortgage — Jiuusdiction  to  make 
order    or    personal    payment — Subse- 
quent action  on  covenant  for  payment 
—Staying  action         [1915]  2  I.  R.  187 
See  Mortgage  (General).    34. 

Withdrawal  of — Practice 

[1916]  1 1.  R.  121, 140 
See  Settlement— Construction.    38. 

OUTDOOR  RELIEF — Payments  made  without 
previous  order  [1898]  2  I.  R.  57  ; 

33  I.  L  T.  R.  57 
See  Poor  Law — Guardians.    4. 


36. 

[1896]  1 1.  R.  416 

59. 

48  I.  L.  T.  R.  8 

12. 
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OUTER  DOOR. 

■ Principal    place    of    religious    worsliip — 

Notice   of   application   to   vary   tithe 
rentcharge  [18971  2  I.  R.  21  ; 

30  I.  L.  T.  R.  155 
See  Tithe  Rentcharge — Variation.    10. 

Surcharge  of  guardians    35  I.  L.  T.  R.  181 ; 

2  N.  I.  J.  R.  38 
See  Local  Government— Audit.    7. 


OVERHOLDING. 

Action  of  ejectment — Fair  rent  application 

— Appeal — Staying  action 

1  N.  I.  J.  R.  71 
See   Landlord    and    Tenant — Action   for 
Recovery  of  Land.    39. 

Demand         for         possession  —  Order  of 

Justices — Execution      of      warrant — 
Relation  back — Trespasser — Infant 

[1912]  2  I.  R.  95.  290  ;  46  I.  L.  T.  R.  229 

See  Negligence.    32. 

Ejectment  for — Motion  for  final  judgment 

— Writ  speciallv  indorsed 

[18971  2  I.  R.  55 
See  Practice — Writ  Specially  Indorsed.    9. 

Forfeiture— Final  judgment    2  N.  I.  J.  R.  3 

See  Practice— Judgment.    41. 

OVERPAYMENT. 

Fair  rent — Land  Law  (Ireland)  Act,  1887, 

8.  5  [1895]  2  I.  R.  70,  82  ; 

28  L  L.  T.  100  ;  29  I.  L.  T.  216 
See  Landlord  and  Tenant — Rent.    18. 

Interest    on    mortgage  —  Credit    against 

capital  [1901]  1  I.  R.  78 

See  Mortgage  (General).    27. 

Interest  on  mortgage — Mistake  of  fact — 

Ignorance  of  proviso  for  reduction  on 
punctual  payment — Statute  of  Limita- 
tions [1914]  1  L  R.  188  ; 
48  I  L  T.  R.  201 
See  Mortgage  (General).      25. 

Mpistake  in  law  [1908]  1  L  R.  446 

See  Variable  Rent.    2. 
Rent — Order  of  Land  Commission — Retro- 
spective effect  of — Deductions 

[1894]  2  I.  R.  24 
jSee  Landlord  and  Tenant — Rent.    3. 


OVERSEER — Authority  of — Reasonable  action 
of  employee  pursuant  to  specific  order 
[1910]  2 1.  R.  639 
See  Workmen's  Compensation.    106. 

OWNER. 

Action  by  owner  of  land — Value  of  stones  re- 
moved by  road  contractor  35 1.  L.  T.  R.  44 
See  Local  Government— Roads.    44. 

By  estoppel — Caretaker  put  into  possession 

by  secretary  of  club 
[1913]  2  I.  R.  113,  117  ;  46  I.  L.  T.  R.  176 
See  Landlord  and  Tenant— Possession. 

Court  letting  [1900]  1  I.  R.  206 

See  Land  Purchase  Acts— Sale  by  Land 
Judge.    4. 

Head  landlord — Middleman 

3  N.  I  J.  R.  263 
See  Public  Health  Acts    26. 

Letting  in  separate  apartments — Belfast 

municipal  rates       [1904]  2  I.  R.  374  ; 
38  I.  L.  T.  R.  108 
See  Local  Government — Rates.    7. 

Meaning  of— Public  Health  Act.  1878 

35  I.  L.  T.  R.  216 
See  Public  Health  Acts.    23. 

Of   buildings   adjoining   streets — Expense 

of     sewering,     paving,      &o. — Belfast 
Borough  Acts — Order  of  corporation — 
Change  of  ownership  before  demand 
[1904]  2  I.  R.  105 
See  Street. 

Registered  subject  to  equities — Inhabitant 

householder — Joint  occupation 

49  I.  L.  T.  R.  186 
See  Parliament — Franchise.    139. 

Tenant   under   Court — Proposal   to    pur- 

chase-Advance [1896]  2  I.  R.  347 
See  Land  Purchase  Acts — Advance.    7. 

[1917]  2  I.  R.  268 ;  49  I.  L.  T.  R.  14 
See  Revenue — Increment  Value  Duty. 

OYSTER  BEDS. 

Laid  down  by  trespasser — Navigation  of 

tidal  river  [1898]  2  I.  R.  556 

See  Negligence.    38. 

Rubbish    deposited    thereon — Mandatory 

injunction  [1898]  1  I.  R.  161 

See  Practice — Injunction.    2. 
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PANEL — Criminal  trial — Record  removed  into 
King's  Bench  Division — Application  to 
Divisional  Court  to  quash  panel — 
Application  for  order  to  inspect  jurors' 
book  [1914]  2  I.  R.  283 

Se&  Criminal  Law — Practice.    11, 

PARCEL — As    distinguished    from    package — 
Margarine — Label 
[1905]  2  I.  R.  147  ;  39  I.  L.  T.  R.  18  ; 
5  N.  I.J.  R.  11 
See  Margarine.    2. 

PARENT — Unfitness    of — Right    of    poor    law 
guardians  to  assume  parental  control 
[1913]  2  I.  R.  337 
See  Poor  Law— Guardians.    2. 

PARENTAL  CONTROL— Security  given   under 
— ^Absence  of  professional  advice 
[1905]  1  I.  R.  296  ;  39  I.  L.  T.  R.  133 
See  Undue  Influence.    3. 

PARISH  PRIEST— Devise  to— Gift  to  office  and 
not  for  personal  benefit 

[1913]  1  I.  R.  1 
See  Chanty — Charitable   Donations   and 
Bequests  Act.    10. 


PARLIAMENT. 

Election    - 
Election  Petition 
Pbauchise 


Col. 
1671 
1672 
1673 


PARLIAMENT— ELECTION. 

1. ■  Application  for  an  authorised  excuse 

(or  non-compliance  with  The  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883  (46  &  47  Vict., 
c.  51),  s.  34,  as  to  return  and  declaration  respect- 
ing election  expenses.]  The  Court  will  not,  upon 
an  application  for  an  authorised  excuse  under 
section  34  of  the  Corrupt  and  Illegal  Practices 
Prevention  Act,  1883  (46  &  47  Vict.,  c.  51),  for 
non-compliance  with  provisions  as  to  return  and 
declaration  respecting  election  expenses,  convict 
an  officer  of  the  Court  of  wilful  and  corrupt 
perjury  in  knowingly  making  a  false  return.  In 
the  Matter  of  James  Leslie  Wanklyn 

K.  B.,  45  I.  L.  T.  R.  237 
2.  Injunction — Corrupt  and  Illegal  Prac- 
tices Act.'\  A  false  statement  made  concerning  a 
candidate  during  the  pendency  of  a  Parlia- 
mentary election  contest  that  he  "  formed  one 
of  a  gang  of  hobbledehoys  who  created  a  dis- 
turbance and  exhibited  their  disloyalty  at  the 
Royal  University  on  last  degree  day,"  is  a  state- 
ment in  relation  to  the  personal  character  and 
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conduct  of  the  candidate  within  the  meaning  of 
section  1  of  the  Corrupt  and  Illegal  Practices 
Act,  1895,  and,  as  such,  will  be  restrained  by 
injunction.     In  re  Kettle 

K.  B.,  40  I.  L.  T.  R.  234 
3.  — —  Return  of  election  expenses — Neglect 
to  appoint  election  agent.']  Where  the  return  and 
declaration  respecting  the  election  expenses  of 
a  Parliamentary  candidate  have  not  been  trans- 
mitted to  the  returning  officer  within  the  time 
limited  by  section  33  of  the  Corrupt  and  Illegal 
Practices  Act  of  1883,  and  where  such  candidate 
has  omitted  to  appoint  an  election  agent  as 
required  by  the  24th  section  of  the  Act,  the 
Court  will  empower  the  candidate  himself  to 
transmit  such  return  and  declaration,  and  will 
extend  the  time  for  doing  so,  on  an  affidavit 
showing  that  the  omissions  were  inadvertent, 
and  that  there  were  no  illegal  payments.  In  re 
Limerick  ( West  County)  Election  and  the  Corrupt 
and  Illegal  Practices  Act,  1883 

Murphy,  J.,  1  N.  L  J.  R.  59 

PARLIAMENT— ELECTION  PETITION. 

1.  Place  of  trial — "  Special  circum- 
stances"— Rota  Judges''  initiative  and  discretion — 
Parliamentary  Elections  Act,  1868  (31  <fc  32  Vict., 
c.  125),  «.  11  (11).]  The  Rota  Judges,  acting  on 
their  own  initiative  and  discretion,  ordered  that 
the  trial  of  a  Parliamentary  election  petition, 
brought  to  unseat  one  of  the  members  elected 
for  a  division  of  the  County  of  Cork,  should  take 
place  at  the  Courthouse  in  Cork  City.  The 
Judges  had  previously  received  a  communica- 
tion from  the  Sub-sheriff  stating  that  the  Court- 
house, Cork,  was  in  every  way  a  most  suitable 
and  convenient  place  for  the  trial : — Held,  that 
although  yrinwJ  facie  the  trial  should,,  according 
to  the  statutes,  take  place  in  the  division  of  the 
county  for  which  the  member  petitioned  against 
was  returned,  the  discretion  of  the  Rota  Judges, 
who  had  determined  that  the  petition  should  be 
tried  elsewhere,  should  not  be  disturbed ;  in- 
sufficiency of  accommodation  and  inconvenience- 
in  the  local  venue  detrimental  to  the  health  of 
the  Judges  were  special  circumstances  which 
warranted  the  order.  In  the  Matter  of  the  East 
Cork  Parliamentary  Election  Petition  ;  Glavin  and 
Coady,  Petitioners  ;  Donelan,  Respondent 

App.,  46  I.  L.  T.  R.  204 

2. Security  for  costs— Objections  to  sure- 
ties— Appeal  from  the  Master^ s  ruling.]  A.,  B., 
and  G.  were  offered  as  sureties  for  the  costs  of 
an  election  petition  for  the  sum  of  £150  each. 
There  was  no  doubt  as  to  their  owning  property 
o  [  a  primd  facie  value  exceeding  the  amount  for 
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which  they  had  gone  security.  It  was  alleged,  as 
to  each  of  them,  that  these  amounts  could  only 
be  realised  by  forced  sale,  and  an  additional 
objection  was  made  against  C.  on  the  ground 
that  the  greater  portion  of  his  property  was  an 
evicted  farm,  in  which  he  had  been  reinstated, 
and  which  could  not,  owing  to  the  prevailing 
opinion  in  the  country,  be  realised  without  his 
good  will : — Held,  that  these  sureties  were  good 
and  sufficient,  as  there  was  no  reasonable  chance 
of  men  possessed  of  property  greater  in  value 
than  £150  each  allowing  themselves  to  be  sold 
up  to  realise  the  amounts  for  which  they  had 
gone  surety .     Ee  Kerry  ( E. )  Election  Petition 

Elec.  Pet.  Ct.,  44  I.  L.  T.  R.  140 

— ■ —  Election  petition — Certificate  of  conformity 

— Bankruptcy  of  unseated  respondent 

[1894]  1 1.  R.  517 

See  Bankruptcy — Certificate.    2. 

PARLIAMENT— FRANCHISE. 

1. Absence  during  part  of  qualifying 

period — Inhabitant  occupier.']  The  claimant  was 
master  of  a  workhouse  occupying  rooms  therein 
by  virtue  of  his  service.  He  was  suspended  by  a 
resolution  of  the  guardians  on  August  23,  1912, 
left  his  rooms  and  remained  out  of  occupation 
until  February  3,  1913.  During  this  period 
■another  person  inhabited  the  rooms  as  master. 
After  an  inquiry  by  the  Local  Government 
Board  the  claimant  was  reinstated  on  February  3, 
1913,  and  since  that  date  ha^  resided  in  said 
rooms.  The  Revising  Barrister  held  that  during 
the  five  months  of  his  absence  the  claimant  had 
no  ooiistructive  legal  residence  in  the  premises, 
and  struck  out  the  name : — Held,  that  the 
Revising  Barrister  was  right.  Evans,  Appellant ; 
Curren,  Respondent         App.,  48  I.  L.  T.  R.  176 

2. Adnussibility  and  non-admissiliility  of 

evidence — Right  of  appeal — Jurisdiction.']  The 
decision  of  a  Revising  Barrister  refusing  to  admit 
particular  evidence  is  final.  Section  78  of  13  & 
14  Vict.,  c.  69,  precludes  the  right  of  appeal 
whether  his  decision  is  in  favour  of  or  against 
the  admission  of  the  evidence.  Addis  (Appel- 
lant) ;  MacDonnell  (Respondent) 

App.,  49  I.  L.  T.  R.  179 

3.  Amendment — Mistake   in   a   claim.] 

The  Revising  Barrister  has  power  to  amend  a 
claim  by  inserting  the  real  number  of  a  house 
forming  the  qualifying  premises  where  a  wrong 
number  has  been  stated  by  mistake  in  the  claim. 
M'  Clafferty  and  Toland's  Case 

App.,  29  I.  L.  T.  R.  26 

4.  • — —  Amendment — Power  of  Revision  Court 
— Bona  -fide  mistahe  not  tending  to  mislead — 
Qualifying  premises  inserted  in  list  for  polling 
district  other  than  that  in  which  they  are  situate — 
48  Vict.,  c.  17,  s.  27  (1).]  Where  the  name  of  a 
voter,  otherwise  duly  qualified,  appeared  in  the 
supplemental  list  of  inhabitant  householders 
for  the  registration  unit  of  A.,  polling  district  of 
B.,  and  the  qualifying  premises  were  situate  in 
the  same  unit,  polling  district  of  C,  and  the 
Revising  Barrister,  being  satisfied  that  the  error 
arose  from  a  bona  fide  mistake,  and  that  no 
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person  had  been  thereby  misled  or  prejudiced, 
transferred  the  name  from  the  list  for  B.  to  the 
list  for  0.  -.—Held,  that  he  had  power  to  make 
such  amendment.     Gregg  v.  Kennedy 

App.,  [1911]  2  I.  R.  196  ;  45  I.  L.  T.  R.  112 

5. Amendment — Power  of  Revision  Court 

— Evidence  relevant  to  claim  as  stated,  showing  a 
different  qualification — Successive  occupation — 
48  dh  49  'Vict.,  c.  17,  s.  4.]  Where,  in  a  claim  or 
list,  a  voter's  qualification  is,  without  mala  fides 
or  anything  to  mislead,  incorrectly  stated,  and 
evidence  relevant  to  the  qualification  as  origi- 
nally described  shows  that  he  is  entitled  to 
the  franchise  under  another  qualification,  the 
Revision  Court  may  and  ought  to  amend,  under 
the  Parliamentary  Registration  (Ireland)  Act, 
1885,  section  4.  Accordingly  where  the  qualifi- 
cation of  a  householder  was  described  as  A.  from 
B.,  and  it  appeared  that  the  voter  occupied  A. 
during  the  whole  of  the  qualifying  period,  the 
Court  being  of  opinion  that  no  one  was  misled 
or  prejudiced,  and  that  the  misdescription  was 
made  bona  fide : — Held,  that  the  Revision  Court 
had  power  to  amend,  and  that  the  householder- 
was  entitled  to  the  franchise.  Gillespie's  Case 
(Lawson's  Notes  of  Oases,  1885-1893)  followed. 
M'Laughlin  v.  Swan  ;  Same  v.  Bates 

App.,  [1909]  2  I.  R.  48  ;  43  I.  L.  T.  R.  87 

6. Amendment  by  adding  other  premises 

— Insufficiency  of  rating— Joint  rated  occupiers.'] 
Where  on  the  rate  book  J.  and  W.  appeared  as 
joint  rated  occupiers  of  two  sets  of  premises 
rated  at  £15  10s.  and  £12  respectively,  and  on 
the  Town  Clerk's  List  (17)  only  one  set  of 
premises  was  given,  and  the  Revising  Barrister 
was  satisfied  that  there  had  been  "  a  mistake 
arising  from  a  misconception  of  his  duty  "  by 
the  clerk  of  the  union  owing  to  the  belief  that 
he  should  put  down  in  each  division  only  the 
premises  situate  in  that  division : — Held,  that 
the  Revising  Barrister  was  wrong  in  amending 
by  adding  the  description  and  valuation  of  the 
second  set  of  premises.  M'Gonagle  v.  Chambers 
and  Porter  App.,  2  N.  I.  J.  R.  7 

7. Description  of  premises — Amendment 

• — Insufficiency  of — Parliamentary  Registration 
(Ireland)  Act,  1885  (48  &  49  Vict.,  c.  17),  s.4.] 
A  voter's  name  appeared  in  the  list  as  inhabitant 
householder  in  respect  of '  part  of  "  a  house  and 
yard.  It  was  proved  that  previous  to  and  durinp 
the  whole  of  the  qualifying  period  he  occupiea 
and  inhabited  the  entire  of  the  said  house.  The 
revising  barrister  held  that  the  description  of  the 
qualifying  premises  was  insufficient ;  that  he 
had  no  power  to  amend,  and  that  accordingly 
the  name  should  be  expunged  from  the  list : — 
Held,  that  the  decision  of  the  Revising  Barrister 
was  right.  Doherty,  Appellant ;  Buchanan,  Re- 
spondent App.,  47  I.  L.  T.  R.  190 
8.  : Amendment  of  claim— Bojioi  ^de  mis- 
take— Surrender  of  tenancy  -Succession  claim.] 
The  claimant  in  filling  up  his  claim  stated  that 
his  place  of  abode  was  Belmore  Street,  whereas 
in  fact  at  the  date  of  the  claim  his  place  of  abode 
was  in  Strand  Street.  The  County  Court  Judge 
held  that  no  one  had  been  misled  by  the  insertion 
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of  "  Belmore  Street,"  and  that  it  was  a  bona  fide 
mistake,  and  he  amended  by  inserting  "  Strand 
Street "  as  the  place  of  abode  instead  of  "  Bel- 
more  Street."  The  claimant  had  been,  for  two 
years  prior  to  July  19, 1913,  tenant  and  in  occu- 
pation of  a  front  room  in  Strand  Street  as  tenant 
from  week  to  week.  He  left  Strand  Street  on 
July  18,  and  gave  his  landlord  notice  a  day  or 
two  before.  He  paid  him  up  to  Saturday,  July  19. 
The  County  Court  Judge  held  that  there  had 
been  a  bona  fide  surrender,  and  that  he  was  an 
inhabitant  householder  as  tenant  and  occupier 
of  the  room  in  Belmore  Street  on  July  20  : — Held, 
that  the  County  Court  Judge  was  right,  and  the 
appeal  was  dismissed.  Wallace,  Appellant ; 
Nolan,  Respondent         App.,  48  I.  L.  T.  R.  172 

9. Amendment    of    requisition    form — 

Misdescription  oj  right  premises  or  description 
of  other  premises.]  A  registration  agent  acting 
for  the  occupant  in  filling  up  a  requisition  form 
by  mistake  in  describing  the  quahfying  premises, 
described  them  as  "  front  room "  instead  of 
"  back  room  "  : — Held,  Lord  Justice  FitzGibbon 
dissenting,  that  this  was  a  mistake  in  describing 
the  intended  subject-matter,  and  that  the 
Revising  Barrister  had  power  to  amend.  Per 
KtzGibbon,  L.J. — There  being  no  finding  as  to 
whether  this  was  a  misdescription  of  the  premises 
occupied  or  a  description  of  different  premises 
the  case  should  be  remitted  to  the  Revising 
Barrister  for  further  information.  Martin  v. 
Hollands  and  Chambers    App.,  2  N.  I.  J.  R.  6 

10. Appeal — Admissibility  of  evidence — 

Inhabitant  occupiers — Father  of  claimant  dying 
intestate — Occupation  by  claimant  as  tenant — 
Consent  of  other  next-of-kin — Written  document — 
Stamp  duty — Appeal  on  admissibility  of  evidence 
Representation  of  the  People  (Ireland)  Act,  1850 
(13  *  14  Vict.,  c.  69),  s.  78.]  The  father  of  the 
claimant  having  died  intestate,  and  letters  of 
administration  not  having  been  taken  out  to  him, 
an  agreement  in  writing  wasenteredinto  between 
the  next-of-kin,  whereby  it  was  agreed  that  the 
claimant  should  become  tenant  of  the  farm  and 
premises  in  succession  to  his  father ;  that  the 
other  next-of-kin  should  have  no  claim  in  specie 
on  or  to  the  tenancy,  but  that  they  should  not  be 
deprived  of  their  respective  distributive  shares 
in  the  estate  and  assets  of  the  deceased  by  reason 
of  the  said  agreement.  The  agreement  bore  a 
sixpenny  stamp,  and  the  objection  was  that  the 
document,  being  a  release,  was  insufficiently 
stamped,  and  should  not  have  been  accepted  in 
evidence : — Held,  that  the  Court  was  precluded 
by  section  78  of  the  Representation  of  the  Pfeople 
(Ireland)  Act,  1850, from  entertaining  any  appeal 
upon  the  admissibility  of  evidence,  and  that 
accordingly  the  appeal  should  be  disallowed. 
Olenn,  Appellant ;  M'  Cann,  Respondent 

App.,  47  I.  L.  T.  R.  187 

11. Appeal — Groundless  objection — Costs.] 

Noappeallies  from  the  decision  of  the  Revising 
Barrister  refusing  costs  where  one  of  the  grounds 
of  objection  has  been  'i  groundlessly  "  stated  in 
the  notice  of  objection.     Burns  v.  MacLaini 

App.,  29  I.  L.  T.  R.  20 
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12. Houseinjuredbyfire — Break  in  occm- 

pation — Inhabitant  householder.]  The  voter  was 
monthly  tenant  of  a  house  which  was  injured  by 
fire.  He  stated  in  evidence  :  '.'.  I  was  out  of 
possession  for  a  month  while  it  was  being  re- 
paired, but  I  was  tenant  all  the  time."  The 
thatch  was  off  and  slates  were  put  on.  His 
furniture  remained  in  the  house,  in  the  back  shed, 
and  he  visited  the  house  daily: — HeW  (Cherry, 
L.  J.,  dissenting)  that  there  had  been  a  break  in 
the  occupation  during  the  qualifying  period, 
and  the  voter's  name  should  be  expunged. 
Waliace,  Appellant ;  Keenan,  Respondent 

App.,48LL.T.R.173 

13. Brealc    in     occupation — Inhabitant 

occupier — Formal  eviction — Immediate  re-admis- 
sion as  future  tenant — Break  in  occupation.]  The 
voter  and  others  occupied  lands  under  a  joint 
lease,  and  one  of  these  having  got  into  arrears  the 
landlord  refused  to  accept  rent  from  any  of  the 
tenants.  Ejectment  decrees  for  non-payment 
of  rent  were  obtained  against  all  in  January, 
1911,  and  the  notices  required  by  section  7  of  the 
Land  Law  (Ireland)  Act,  1887,  were  served  upon 
them  on  March  22,  1911.  By  a  note  dated  Oct. 
11,  1911,  the  landlord  agreed  to  reinstate  all  the 
tenants  with  the  exception  of  two  upon  payment 
of  arrears,  which  as  a  matter  of  fact,  had  then 
been  paid.  The  ejectment  decree  was  duly<Benfr 
to  the  sheriff,  and  the  bailiff  who  executed  it  on 
Dec.  21,  1911,  proved  that  his  instructions  were^ 
to  evict  only  one  of  the  tenants  "  completely," 
and  that  anything  done  by  him  in  the  course  of 
the  eviction  with  reference  to  the  others,  in- 
cluding the  voter,  was  "only  a  matter  of  form." 
In  the  bailiff's  presence  these  tenants  signed  aa 
agreement  with  the  landlord  whereby  it  was  pro- 
vided that  they  were  to  become  future  tenants 
of  their  respective  shares,  each  to  pay  the  pro- 
portion of  the  rent  which  he  had  formerly  paid, 
the  future  tenancy  to  date  from  Nov.  1,  1911. 
Before  the  agreement  was  signed  a  cup  of  water 
was  thrown  on  the  fire,  but  no  furniture  was 
removed  from  the  house  ;  the  voter  was  put  out 
of  the  house,  but  was  immediately  re-admitted  : 
— Held,  that  the  break  in  the  occupation  dis- 
entitled the  voter  to  the  franchise.  Kearney, 
Appellant ;   M'  Farland,  Respondent 

App.,  47  I.  L.  T.  R.  194 

14. Change   of  premises   occupied — No 

succession  claim — Inhabitant  occupier.]  The 
voter  appeared  in  the  register  as  inhabitant 
occupier  of  part  house  in  John  Street.  He  had 
been  admitted  at  the  revision  sessions  of  1911  in 
respect  of  No.  15  John  Street,  part  house,  in 
which  he  had  resided  during  the  qualifying 
period  from  July  20,  1910,  to  July  20,  1911. 
The  qualifying  premises  were  then  described  aa 
John  Street  without  any  number,  and  so  con- 
tinued to  be  described  on  the  register  as  it  carae 
before  the  Revising  Barrister  in  1913.  The 
voter  had,  after  the  expiration  of  the  qualifying 
period,  1910-11,  ceased  to  inhabit  No.  15  John 
Street,  part  house,  and  had  removed  to  No.  17 
John  Street.  No  succession  claim  had  been 
made  : — Held,  that  as  the  words  in  the  register 
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were"  John  Street,  part  house,"  and  neither  No. 
15  nor  No.  17  was  mentioned  therein,  the  de- 
scription was  accurate ;  that  the  Revising 
Barrister  was  entitled  to  assume  that  the  voter 
had  got  on  the  register  with  his  proper  qualifi- 
cation, and,  as  the  removal  had  not  taken-jJlace 
during  the  qualifying  period,  1912-1913,  the 
name  should  be  retained.  M'  Loughlin,  Appel- 
lant ;  Greer,  Respondent 

App.,  48  1.  L.  T.R.  177 

15.  ^—  Consolidated  appeal — Statutory  de- 
claration— Absentee  of — Bepresentation  of  the 
People  (Ireland)  Act,  1850,  s.  60.]  It  is  manda- 
tory upon  an  appellant  under  the  Begistration 
Acts  in  a  consolidated  appeal  to  make  the  de- 
claration prescribed  by  s.  60  of  the  Kepre- 
sentation  of  the  People  (Ireland)  Act,  1850 ; 
otherwise  the  Court  of  Appeal  will  not  entertain 
the  appeal.  Olenn,  Appellant ;  Conlon,  Respon- 
dent App.,  46  I.  L.  T.  R.  157 

16. Continuous    occupation — Break    in 

tenancy — Ejectment  for  non-payment  of  renW] 
Tenancy  in  possession  under  some  contract  of 
tenancy,  not  necessarily  the  same  tenancy,  is 
sufficient  for  the  purposes  of  the  franchise. 
Addis,  Appellant ;  Bea,  Bespondent 

App.,  49  I.  L.  T.  R.  182 

17. Costs.]     Where     objections     were 

proved  to  be  made  recklessly  and  vexatiously 
the  Revising  Barrister  awarded  costs  against 
the  objector.     Be  Rathfriland  Bevision 

Rev.  Ct.,  28  I.  L.  T.  485 

18. DisqualiQcation — Corrupt  practices — 

''  With  the  knowledge  and  consent "  of  candidate — 
The  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883,  s.  38  (5).]  The  voter  was  respondent  in  an 
election  petition,  and  the  judges  found  that 
corrupt  practices  were  proved  to  have  been  com- 
mitted with  the  knowledge  and  consent  of  the 
voter,  and  the  nature  of  such  corrupt  practices 
was  undue  influence  and  intimidation,  but  they 
differed  as  to  whether  such  undue  influence  and 
intimidation  were  exercised  by  the  voter  per- 
sonally : — Held,  that  the  voter  was  not  rendered 
incapable  of  being  registered  as  an  elector. 
Mahony,  Appellant ;  O'SuUivan,  Bespondent 

App.,  47  I.  L.  T.  R.  205 

19. Evidence — Prima  facie  case — Bebut- 

ting  evidence — Hearsay — Father  and  son  living 
together — Father  tenant  or  owner — Son  rated.']  A 
father  and  son  lived  in  the  same  house.  The 
former  was  the  tenant  or  owner  of  the  qualifying 
premises,  and  was  rated  in  respect  of  the  same  ; 
the  son  was  also  rated.  A  primd  facie  case 
having  been  allowed  against  the  claim  of  the  son 
as  ra.ted  occupier  on  the  ground  that  he  was  not 
tenant  or  owner  of  the  qualifying  premises,  the 
Revising  Barrister  subsequently  retained  the 
name  of  the  sou  on  the  list  on  the  evidence  of  a 
witness,  who  deposed  simply  that "  he  had  made 
inquiry  into  the  matter  and  found  that  the 
voter's  father  had  bought  this  farm  for  his  son 
some  years  ago  "  : — Held,  that  the  son's  name 
should  be  expunged  from  the  list  on  the  ground 
that  there  had  been  no  evidence  before  the 
Revising  Barrister  to  rebut  the  jJrimd  facie  case 
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made  by  the  objector.  M'Laughlin  v.  M' Far- 
land  App.,  43  I.  L.  T.  R.  91 

20. Evidence — Prima    facie    proof     by 

objector — Evidence  against  the  objection — Parlia- 
mentary Begistration  (Ireland)  Act;  1885,  s.  27 
(9).]  Voters  whose  names  appeared  on  the  list  as 
jointly  rated  for  certain  premises  were  objected 
to  on  the  ground  that  they  were  not  joint  rated 
occupiers,  tenants  or  owners  of  the  qualifying 
premises.  On  the  facts  given  in  evidence  the 
Revising  Barrister  allowed  a  primd  facie  case 
against  the  voters,  but  subsequently,  though  the 
voters  or  no  person  on  their  behalf  attended  to 
give  evidence,  he  admitted  evidence  of  repute 
against  the  objection,  and  retained  the  names 
on  the  list -.—Held,  that  the  decision  of  the 
Revising  Barrister  was  wrong,  as  no  proof  had 
been  given  of  joint  occupation  or  joint  rating. 
M'  Laughlin  v.  M'  Alister    App.,  43  I.  L.  T.  R.  86 

21. £5  freeholder — Agreement  by  husband 

of  claimant  to  purchase  freehold  —  Death  of 
husband  —  Purchase  completed  by  claimant — 
Payment  made  out  of  husband's  assets — Convey- 
ance to  claimant  as  administratrix — Claimfounded 
on  right  to  dower.]  J.  H.,  having  agreed  to 
purchase  certain  freehold  lands  for  £900,  and 
having  paid  one-fourth  of  the  purchase-money, 
died  intestate,  leaving  his  widow  and  several 
children  him  surviving;  Jiis  widow  paid  the 
balance  of  the  purchase-money  out  of  his  assets, 
and  the  lands  were  conveyed  to  her  as  adminis- 
tratrix of  her  husband.  On  a  claim  by  the 
widow  of  J.  H.  to  the  £5  freehold  franchise  : — 
Held,  that  the  claimant  held  the  lands  as  a 
trustee  (a)  to  recoup  the  estate  of  her  husband 
for  the  amount  of  the  purchase-money  paid  by 
her  as  administratrix,  and  (6)  for  the  heir-at-law. 
Held  also,  that  the  claimant  was  not  entitled  to 
the  franchise  in  respect  of  her  right  to  dower. 
Biddall  v.  Maguire  (25  I.  L.  T.  R.  83, 1.  Lawson 
89)  followed.     M'Kernan  v.  Holland 

App.,  42  I.  L.  T.  R.  96 

22.  ^^  £5  freeholder— Assignee  of  a  lessee 
— Bepresentation  of  the  People  (Ireland)  Act, 
1850  (13  &  14  Vict.,  G.  69),  s.  2.]  A  person 
claimed  to  be  admitted  to  the  £5  freehold  fran- 
chise by  reason  of  his  being  entitled  to  an  estate 
forbisownlifein  certain  premises.  Thepremises 
in  question  were  granted  in  1783  by  A.,  the 
owner  in  fee-simple,  to  B.  for  three  lives,  with 
a  covenant  for  perpetual  renewal.  This  lease 
was  renewed  in  1846  to  C,  the  then  tenant ;  the 
lives  in  this  renewal  expired  on  the  death  of  the 
late  King  Edward.  The  grantee's  interest  sub- 
sequently became  vested  in  P.,  who  in  January, 
1912,  conveyed  her  interest  to  the  claimant  for 
his  life : — Held,  that  the  claimant,  being  the 
assignee  of  a  lessee,  came  within  the  restrictive 
words  in  section  2  of  13  &  14  Vict.,  c.  69,  and 
was  accordingly  not  entitled  to  the  freehold 
franchise.  Brady,  Appellant ;  Toombs,  Respon- 
dent App.,  47  I.  L.  T.  R.  193 

23. £5   freehold  —  Assignment  pending 

land  purchase  proceedings — :Derivation  of  title— 
35  Geo.  III.  (Ireland),  c.  29.]  During  the  pen- 
dency of  purchase  proceedings  under  the  Land 
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Purchase  Acts,  lands  were  assigned  by  a  father 
to  his  son,  the  claimant,  and  the  latter  completed 
the  purchase,  becoming  registered  as  owner 
under  the  Local  Registration  of  Title  (Ireland) 
Act,  1891.  The  father  continued  in  occupation, 
and  became  tenant  to  hie  son  at  the  yearly  rent 
of  £30 : — JSeld,  that  the  claimant  was  not  dis- 
■qualified  under  35  Geo.  III.  (Ireland),  u.  29,  s.  26, 
as  he  had  not  acquired  the  freehold  estate  from 
his  father.    Coyle  v.  John  M'Adam  Hill 

App.,45I.l,.T.B.101 

24. £5  freeholder — Claim  during  pend- 
ency of  agreement  to  purchase — Land  Law 
(Ireland)  Act,  1896,  s.  32.]  A  person  claiming  the 
franchise  as  a  £5  rated  freeholder  had  entered 
into  an  agreement  for  the  purchase  of  his  holding 
under  the  Land  Act  of  1903,  but  at  the  time  the 
claim  was  made  the  purchase  proceedings  were 
still  pending : — Held  (affirming  the  Revising 
Barrister),  that  section  32  of  the  Land  Law 
(Ireland)  Act,  1896,  prevented  the  purchaser 
from  acquiring  a  freehold  estate  in  the  lands 
during  the  pendency  of  the  proceedings  for 
purchase,  and  that,  accordingly,  the  claim 
should  be  disallowed.    Anderson  v.  Coyle 

App.,  44 1.  L.  T.  R.  29 

25. £5  freeholder — Joint  occupation  of 

qualifying  premises — 13  &  14  Vict.,  c.  69,  s.  2.] 
The  owner  in  fee  of  a  farm,  purchased  by  him 
under  the  Land  Purchase  (Ireland)  Acts,  devised 
"  one-half"  of  the  said  farm  and  part  of  the 
house  thereon  to  his  son,  J.  C,  and  devised 
''  one-half"  of  the  said  farm  and  another  part 
of  the  house  thereon  to  his  son,  F.  C.  The  net 
annual  value  of  the  farm  above  all  charges,  save, 
taxes,  cesses  or  rates,  exceeded  £10 ;  and  the 
farm  was  rated  at  £12.  On  a  claim  by  F.  C. 
to  the  franchise  as  "joint-freeholder  with 
•/.  C.  "  ; — Held,  that  the  claimant  satisfied  the 
conditions  of  13  &  14  Vict.,  c.  69,  s.  2,  and  was 
entitled  to  the  franchise  upon  the  qualification 
stated  above.    Caesidy  v.  Park 

App.,  42 1.  L.  T.  R.  163 

26. £5  freeholder — Joint  tenant — Lands 

being  of  net  annual  value  of  £20  to  claimant — 
4  Geo.  IV.,  c.  36—13  <fc  14  Vict.,  c.  69—48  &  49 
Vict.,  u.  3  — 48  £fc49  Vict.,  c.  17.]  Where  the 
claimant  held  freehold  lands  j  ointly  with  another 
who  was  not  registered  as  a  voter,  and  said  lands 
were  rated  at  over  £5,  but  under  £20,  and 
claimant  was  in  receipt  of  the  rents  and  profits, 
and  evidence  was  given  that  the  said  lands  were 
in  fact  of  a  net  annual  value  of  £20  to  the 
claimant : —  Held  (reversing  the  Revising 
Barrister),  that  the  claimant  was  entitled  to  be 
on  the  register.  Norris,  Appellant ;  M'Nally, 
Respondent  App.,  48 1.  L.  T.  R.  158 

27. £5  iKeYuAAet-— Joint  tenants — More 

than  one  on  list  in  respect  of  same  qualifying 
premises  under  order  of  Court  of  Appeal — Court 
not  bound  by  previous  order — Representation  of 
the  People  Act,  1884,  s.  4  (2).]  Under  an  order 
of  the  Court  of  Appeal  in  1910  in  M*  Guinness  v. 
Boyle  (45  I.  L.  T.  R.  102)  three  brothers,  whose 
names  appeared  in  th^  schedule  in  that  case, 
were  admitted  to  the  franchise  as  £5  rated  free- 
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holders  in  respect  of  a  farm  of  land  purchased 
under  the  Irish  Land  Act,  1903,  which  lands 
had  been  vested  in  the  three  brothers  jointly. 
Objections  were  made  at  the  revision  in  1913 
to  two  of  the  brothers,  but  oneof  theaeobjections 
was  withdrawn.  The  Revising  Barrister  con- 
sidered that  he  was  bound  by  the  previous  order 
of  the  Court  of  Appeal  to  retain  the  three  names, 
notwithstanding  that,  according  to  the  decision 
in  Boyle  v.  Bradley  (3  Law.  468),  only  one  of 
said  voters  was  entitled  to  be  on  the  register : — 
Held,  that  the  Court  of  Appeal  was  not  bound 
by  its  previous  order,  and  that  the  name  objected 
to  should  be  expunged.  Boyle,  Appellant ; 
Mulholland,  Respondent 

App.,  48 1.  L.  T.  B.  156 

28. £5  freeholder — Joint  tenant — Vesting 

order  of  Land  Commission — Purchase  under  Irish 
Land  Acts — Local  Registration  of  Title  {Ireland) 
Act,  1891—4  Geo.  IV.,  c.  36,  s.  1.]  A  vesting 
order  made  by  the  Land  Commission  to  two 
persons  jointly,  and  registered  in  their  joint 
names  under  the  Local  Registration  of  Title 
(Ireland)  Act,  1891,  is  not  within  section  1  of 
the  4  Geo.  IV.,  u.  36,  s.  1  (2),  and  the  joint 
tenant,  if  his  share  be  of  sufficient  value,  though 
under  £20,  is  entitled  to  be  registered  as  a  voter 
in  respect  of  the  £5  freehold  franchise. 
M'  Guinness  v.  Boyle    App.,  [1911]  2  I.  R.  170  ; 

45 1.  L.  T.  R.  102 

29. £5  freeholder — Lands  purchased  under 

the  Land  Purchase  Acts — Death  of  registered 
owner  intestate — Next-of-kin  as  claimants — No 
representation  taken  out — Local  Registration  of 
Title  (Ireland)  Act,  1891,  s.  85 — Representation 
of  the  People  (Ireland)  Act,  1850,  ss.  2,  13— 
Representation  of  the  People  Act,  1884,  s.  4  (2).] 
The  registered  owner  of  a  holding,  bought  under 
the  Land  Purchase  Acts,  died  intestate,  leaving 
him  surviving  a  widow  and  children,  including 
the  claimants.  No  representation  was  taken 
out  to  the  deceased  intestate.  The  claimants 
sought  to  be  registered  as  voters  as  joint  £5 
freeholders,  and  were  objected  to  on  the  grounds 
that  they  took  no  estate  in  the  said  lands  suffi- 
cient to  qualify  them  to  be  registered  as  £5 
freeholders  until  representation  had  been  raised 
to  the  deceased  registered  owner : — Held,  that 
on  the  death  of  the  registered  owner  each  of  the 
claimants  became  entitled  beneficially  to  his 
distributive  share  of  the  lands,  and  that  as  tie 
interest  sO"taken  by  them  was  freehold,  each 
of  them  was,  without  any  grant  of  adminis- 
tration ,  entitled  to  the  vote.  Ritchie,  Appellant; 
M'Nally,  Respondent       App.,  47 1.  L.  T.  R.  188 

30.  • £5  treeholder — Letting  in  conacre  to 

person  from  whom  title  derived — 35  Geo.  III. 
(Ireland),  c.  29,  s.  26.]  A  father  conveyed  the 
fee-simple  in  certain  lands  to  his  son,  and  the 
latter  subsequently  made  a  conacre  letting  of 
the  same  lands  to  his  father  -.—Held,  that  the 
lands  were  not  let  or  demised  within  the  meaning 
of  35  Geo.  III.  (Ireland),  o.  29,  s.  26,  to  the  person 
from  whom  the  claimant  derived,  and  that 
the  son  was  entitled  to  a  vote.  Coyle  v.  Rowland 
Hill  App.,  45  I.  L.  T.  R.  100 
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31, £5   freeholder  —  Property   sold  — 

Evidtnce~\Z  <fe  14  Vict.,  c.  69,  s.  13.]  A  £5 
freeholder  who  has  sold  his  property  to  his 
tenants  under  the  Land  Purchase  Acts,  and  is 
not  in  occupation  or  in  receipt  of  the  rents  or 
profits,  is  no  longer  entitled  to  that  franchise. 
M'LaugUinv.  Newton    App.,  43  I.  L.  T.  R.  90 

j       32. £5  freeholder — Rate  upon  a  half-rent 

t  payable  out  of  exempt  premises.]  The  voter  held 
[  the  qualifying  premises  in ' '  Anne  Street ' '  under 
;  a  fee-farm  grant  to  one  Mrs.  Jane  Robinson  at  a 
fee-farm  rent  of  £7  7s.  4d.  The  premises  had 
been  let  by  the  fee -farm  grantee  on  a,  tenancy 
from  year  to  year  to  the  R.  I.  C.  authorities  at  a 
yearly  rent  of  £46,  and,  being  used  for  public 
purposes,  were  marked  "  exempt"  in  the  valua- 
tion list,  and,  as  a  consequence,  they  were  not 
rated.  One  half  of  the  rent  payable  to  the  fee- 
farm  grantee  was  rated  as  follows  : — "  One-half 
annual  rent  constabulary  barracks,  office  and 
yard,  £23."  The  County  Court  Judge  altered 
the  description  of  the  qualifying  premises  by 
substituting  for  the  words  "  Anne  Street  "  the 
words"  half  annual  rent  constabulary  barracks, 
office  and  yard,"  and  admitted  the  claimant  as  a 
£5  freeholder: — Held  (Cherry,  L.J.,  dissenting), 
that  the  County  Court  Judge  was  right.  Keenan, 
Appellant ;   Collum,  Respondent 

App.,  48  I.  L.  T.  R.  174 
33. £5  freeholder — Unregistered  trans- 
feree— Title — Local  Registration  of  Title  (Ireland) 
Act,  1891 — Registered  land.}  The  transferee  of 
land  registered  under  the  Local  Registration  of 
Title  (Ireland)  Act,  1891,  is  not  entitled  to  the 
freehold  franchise  until  the  transfer  is  registered. 
M'Gettigan  v.  Roulstone 

App.,  [1910]  2  I.  R.  17  ;  44  I.  L.  T.  R.  27 

34. Freeholder — Fee-farm  grantto  several 

persons  in  common — Assignment  to  claimant  by 
one  of  the  grantees— i  Geo.  IV.,  c.  36.]  The 
statutory  disqualification  created  by  4  Geo.  IV., 
u.  36,  in  respect  of  lands  held  under  a  fee-farm 
grant  made  to  several  persons  in  common  is  not 
removed  by  the  fact  that  the  premises  out  of 
which  the  qualification  is  claimed  have  been 
conveyed  by  deed  to  the  claimant  by  one  of 
such  several-  fee-farm  grantees.  Charlton  v. 
M'Cabe  App.,  29  I.  L.  T.  R.  23 

35.  Freeholder — Granttotwo  or  more  per- 
sons—i  Geo.  IV.,  V.  36,  s.  1.]  A  freehold  under 
the  value  of  £20  was  originally  let  to  two  or  more 
persons.  Subsequently  one  person  became 
solely  entitled  to  the  said  lands,  and  he  by  will 
devised  them  to  the  voter -.—Held,  that  the 
voter  was  entitled  to  the  franchise,  and  that  the 
deed  or  instrument  mentioned  in  4  Geo.  IV.,  c. 
36,  s.  1,  meant  the  deed  or  instrument  under 
which  theperson  claiming  the  vote  held.  Sproule, 
Appellant;   Coyle,  Respondent 

App.,  46  L  L.  T.  R.  155 
36. Freeholder  — Jo j«<  freeholder  —  Re- 
quisite value — Consolidation  of  estates — Repre- 
sentation of  the  People  (Ireland)  Act,  1850  (13  & 
14  Vict.,  c.  69),  s.  2.]  The  words  "  anyestate  "  in 
section  2  of  the  Representation  of  the  People 
(Ireland)  Act,  1850,  mean  any  number  of  estates,  ' 
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and  two  or  more  estates  which,  taken  separately 
may  be  insufficient  in  value  to  qualify  the  owner 
for  the  freehold  franchise  may  be  consolidated  in 
order  to  make  up  the  requisite  value,  if'  Oor- 
mich  V.  Boyle  App.,  45  I.  L.  T.  R.  103 

37. Freeholder — Joint  freeholders — Talc- 
ing by  descent,  die, — Graft — Intestacy  of  owner  of 
chattel  real — No  administration — Purchase  under 
Land  Purchase  Acts — One  of  next-of-kin 
registered  as  owner — Claims  by  other  next-of-kin 
— Derivation  by  descent'or  succession — Representa- 
tion of  the  People  Act,  1884  (48  Vict.,  c.  3),  s.  4  (2),] 
The  owner  of  a  yearly  tenancy  in  lands  died 
intestate,  leaving  his  next-of-kin  in  possession. 
No  administration  was  taken  out,  and  the  eldest 
of  the  children  became  the  registered  owner  of 
the  lands,  the  same  having  been  purchased  by 
him  under  the  Land  Purchase  Acts.  One  of  the 
next-of-kin  having  been  registered,  and  having 
claimed  a  vote  as  freeholder,  the  others  also 
claimed  in  respect  of  the  same  lands : — Held 
(Cherry,  L.J.,  dissenting),  that  under  the  Repre- 
sentation of  the  People  Act,  1884,  s.  4  (2),  only 
one  of  such  owners  could  be  registered ;  and 
the  other  claimants  did  not  derive  their  free- 
hold interest  by  descent  or  succession,  and  were 
therefore  outside  the  benefit  of  the  proviso  to 
the  section.     Boyle  v.  Bradley  and  others 

App.,  45  I.  L.  T.  R.  126 

38. Freeholder — Joint  owners  not  deriv- 
ing their  interests  under  the  same  title — Representa- 
tion of  the  PeopleAct,1884:,  s.  4  (2) — Constr^lction.'\ 
A.,hy  virtue  o^  a  vesting  order  of  the  Land  Com- 
mission, claimed  to  be  registered,  and  was  duly 
held  to  be  entitled  to  the  freehold  franchise. 
B.,  one  of  two  joint  owners  with  A.  in  respect  of 
the  same  lands,  subsequently  claimed  in  succes- 
sion to  0.  (deceased),  the  third  joint  owner, 
already  registered  as  a  freeholder,  to  be  entitled 
to  the  freehold  franchise ;  — Held,  on  the  true 
construction  of  the  Representation  of  the  People 
Act,  1884,  s.  4  (2),  that  B.  was  not  entitled  to  the 
franchise  as  he  did  not  derive  his  interest  under 
the  same  title  as  A.  Mulholland,  Appellant; 
Boyle,  Respondent  App.,  49  I.  L.  T   R.  177 

39. Freeholder — Local    Registration    of 

Title  Act  (54  c&  55  Vict.,  c.  66,  s.  25)— Operation 
of  conveyance,  but  not  of  a  devise,  postponed  till 
registration — Costs  of  registry  appeal  partly 
successful.']  0.  was  grantee  of  freehold  lands 
of  the  qualifying  value,  to  which  the  Local 
Registration  of  Title  Act  applied,  under  a  con- 
veyance executed  before  the  commencement  of, 
the  qualifying  period.  His  title  was  not  regis- 
tered : — Held,  that  the  property  in  the  land  did 
not  pass  until  registration  under  the  Act,  and 
that  therefore  0.  was  not  entitled  to  the  fran- 
chise as  a  £5  rated  freeholder.  8.  was  devisee  of 
freehold  lands  of  the  qualifying  value,  to  which 
the  Local  Registration  of  Title  Act  applied 
under  the  will  of  a  testator  who  died  before  the 
commencement  of  the  qualifying  period.  His 
title  was  not  registered  : — Held,  that  the  opera- 
tion of  a  devise  of  lands,  the  title  to  which  is 
registrable,  is  not  postponed  until  registration, 
and  that  therefore  S.  was  entitled  to  the  fran- 
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chiae  as  a  £5  rated  freeholder.  The  oases  of  the 
two  claimants  having  been  consolidated  into 
one  Registry  Appeal,  and  the  objector  having 
been  successful  in  his  appeal  as  to  one  claimant, 
no  costs  were  given  to  either  party.  Torish  v. 
Orr  and  Smith  App.,  [1894]  2  I.  R.  381 

40. £20  freehold  franchise  in  counties.] 

The  £20  freehold  franchise  in  counties  has  not 
been  extinguished  by  the  13  &  14  Vict.,  c.  69, 
and  still  exists.     Coyle  v.  Barnhill 

K.  B.,  [1911]  2 1.  R.  165  ;  45 1.  L.  T.  R.  132 

41. Freehold — Chattels  real — Intestacy — 

Absence  of  some  of  next-of-kin — Statute  of 
Limitations.']  One  of  the  next-of-kin  of  a 
deceased  intestate  had  become  entitled  to  a 
sufficient  share  of  the  assets  to  qualify  him  as  a 
£5  joint  freeholder  if  the  rights  of  some  of  the 
next-of-kin  who  had  left  the  country  were  to  be 
disregarded  as  being  barred  by  the  Statute  of 
Limitations.  The  next-of-kin,  who  had  emi- 
grated, had  each  attained  the  age  of  twenty-one 
before  they  left,  but  were  minors  at  the  death 
of  the  intestate,  and  had  been  absent  for  more 
than  twelve  years  preceding  the  beginning  of  the 
qualifying  period.  No  evidence  had  been  given 
of  any  claim  having  been  made  by  or  any 
acknowledgment  6f  title  having  been  given  to 
any  of  them  since  their  departure,  nor  was  there 
any  evidence  negativing  a  claim  or  acknowledg- 
ment : — Held  (reversing  the  Revising  Barrister), 
that  the  rights  of  the  next-of-kin  who  had 
emigrated  were  barred,  and  that  the  value  of 
their  shares  should  not  be  reckoned  in  deprecia- 
tion of  the  net  annual  value  to  the  claimant. 
Haughey  v.  Boyle         App.,  45  I.  L.  T.  R.  104 

42. Freehold — Graft — Purchase  by  in- 
testate's widow  under  Land  Purchase  Acts — 
Position  of  next-of-kin — Registration — Land  Law 
(Ireland)  Act,  1887,  s.  14  (3) — Local  Registration 
of  Title  {Ireland)  Act,  1891.]  After  the  death  in- 
testate of  a  yearly  tenant  his  widow  and  children 
remained  in  occupation,  and  more  than  twelve 
years  subsequent  to  his  death  the  widow  bought 
the  holding  under  the  Land  Purchase  Acts,  and 
was  duly  registered  as  owner  thereof.  She  died 
intestate  during  the  qualifying  period,  and  no 
administration  had  been  taken  out  to  her.  One 
of  the  sons  claimed  the  £5  rated  freehold  fran- 
chise : — Held,  that  the  claimant  was  entitled  to 
the  franchise  as  an  equitable  owner  in  fee  ;  that 
prior  to  the  purchase  by  the  widow  he  had 
acquired  an  interest  in  a  specific  portion  of  the 
estate  ;  that  by  her  purchase  and  the  registration 
thereof  she  became  tenant  in  fee-simple  of  the 
entire  holding,  subject  tothe  equitable  estate  of 
the  claimant,  in  fee-simple  in  his  share  ;  and  that 
in  the  circumstances  neither  administration  nor 
registration  was  necessary  to  enable  the  claimant 
to  succeed  when  the  share  he  had  so  acquired 
was  of  the  requisite  value.  Laughlin  v.  JIf '  Elroy 
App.,  45  I.  L.  T.  R.  114 

43. Freehold — ^Jolnt  ownership — Deriva- 
tion of  interests — Representation  of  the  People  Act, 
1884  (48  Vict.,  c.  3),  s.  4  (2).]  A  voter's  wife  who 
was  entitled  by  devise  to  freehold  property 
jointly  with  other  persons,  one  of  whom  was  on 
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the  register  in  respect  thereof,  conveyed  her 
interest  to  the  voter : — Held,  that  the  voter  did 
not  derive  his  title  by  devise  within  the  meaning 
of  the  statute,  and  was  not  therefore  entitled 
to  a  vote.     Lyle  v.  Ooyle 

App.,  45  I.  L.  T.  R-  ill 

44. Freehold  qualification — Premises  de- 
vised to  owners  subject  to  a  trust — Discretion  as  tO' 
amount  payable  under  the  trust — 13  <fc  14  Vict., 
c.  69,  s.  9.]  Freehold  lands  were  devised  to  two 
persons  upon  trust  "to  pay  and  apply  so  much 
of  the  net  income  of  the  lands  as  they  in  their 
uncontrolled  discretion  should  think  right  in  the 
support  and  advancement  of  W.  R.  B.  until  he 
should  attain  the  age  of  twenty-one  years,  pro- 
vided he  remained  subject  to  the  control  and 
guidance  of  the  trustees ;  and,  subject  thereto 
to  the  trustees  in  equal  shares  for  their  joint 
lives."  The  net  income  derived  from  the  lands 
by  the  trustees  was  £79.  Upon  a  claim  by  the 
trustees  to  the  £5  freehold  franchise: — Held, 
that  so  long  as  W.  R.  B.  remained  a  minor  and 
was  subject  to  the  control  and  guidance  of  the 
claimants,they  were  not  entitled  to  the  freehold 
franchise  in  respect  of  the  premises.  Browne  v. 
M'Kernan  App.,  42  I.  L.  T.  R.  110 

45. Freeman — Divided  borough — Change 

of  residence — Notice  of  claim.]  It  is  not  neces- 
sary for  a  freeman  who,  during  the  qualifying 
period,  has  changed  his  place  of  abode  from  a 
residence  within  one  division  of  a  borough  to 
another  within  the  borough  or  a  seven  mile? 
limit,  to  serve  a  fresh  notice  of  claim.  In  the 
case  of  a  divided  borough,  if  the  Revising 
Barrister  finds  that  the  place  of  abode  of  a  free- 
man is  wrongly  stated  on  the  list,  he  is  bound, 
on  proof  of  the  true  place  of  abode,  and  that 
the  same  is  within  the  qualifying  radius,  in  the 
case  of  a  duly  qualified  freeman,  to  correct  the 
place  of  abode  as  stated  in  the  list,  and  to 
assign  the  freeman  to  the  right  division  for  the 
purpose  of  voting.     Nagle  v.  Campbell 

App.,  [1896]  2 1.  R.  326  ;  30 1.  L.  T.  R.  77 

46. Freemen — Londonderry.]  No  suffi- 
cient evidence  is  forthcoming  that  sons,  sons-in- 
law,  or  grandsons  of  freemen  were  ever  admitted 
freemen  of  Londonderry  as  of  right.    Anon. 

Rev.  Ct.,  28  I.  L.  T.  519 

47. Ground   of  objection — Prima  facie 

evidence — Additional  evidence.]  The  objector 
having  served  notice  of  objection  on  the  grounds 
{intp.r  alia) — {a)  "  that  you  have  not  been  the 
inhabitant  occupier  of  the  qualifying  premises 
during  the  whole  of  the  qualifying  period,  and 
(6)  that  you  have  not  been  in  occupation  as  sole 
tenant  or  owner  of  the  qualifying  premises  during^ 
the  whole  of  the  qualifying  period,"  deposed  in 
evidence  that  his  objection  was  that  the  claimant 
was  not  the  tenant  or  owner  of  the  house  in 
which  he  resided  in  succession  to  other  premises 
as  set  outin  his  claim.  The  case  was  adjourned  to 
enable  the  claimant  to  bring  evidence  to  rebut 
this  case.  At  the  adjourned  hearing  the  Re- 
vising Barrister  was  satisfied,  and  found  as  a  fact 
that  he  was  the  tenant  of  the  house  in  question, 
but  in  cross-examination  the  claimant  admitted 
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that  one  of  the  houses  in  which  he  had  lived  was 
his  mother's  house,  of  which  she  and  not  he  was 
tenant.  The  Revising  Barrister  refused  to 
allow  this  matter  to  be  gone  into,  as  he  had 
adjourned  the  case  solely  for  the  purpose  of 
enabling  the  claimant  to  meet  the  case  made 
against  him  in  the  first  instance  : — Held  (revers- 
ing the  Revising  Barrister),  that  in  the  special 
circumstances,  he  should  have  heard  the  addi- 
tional evidence,  as  the  matter  virtually  arose  out 
of  one  and  the  same  objection.  M'Nally, 
Appellant ;  Johnston,  Respondent 

App.,48  I.  L.  T.  R.  165 

48. Inhabitant  householder — Absence  for 

more  than  four  months — Electoral  Disabilities 
Removal  Act,  1891.]  The  tenant  of  a  house  and 
farm,  who  claimed  the  franchise  as  an  inhabitant 
householder,  left  the  premises  at  the  end  of  Jiily, 
1911,forGlasgow ;  he  returned  in  January,  1912, 
for  a  short  period ;  he  was  home  again  in  March, 
for  a  few  days,  and  he  came  home  permanently 
in  July,  1912.  While  he  was  away  from  home 
he  was  at  work,  but  nospecific  evidence  was  given 
of  the  nature  of  the  work  in  which  he  had  been 
engaged.  While  away  he  resided  in  lodgings  ; 
during  the  interval  his  farm  had  been  let  in 
conacre,  and  his  wife  resided  in  the  house : — 
Hdd,  that  the  Electoral  Disabilities  Removal 
Act,  1891,  applied,  and  that  the  name  should  be 
expunged  from  the  list.  Wallace,  Appellant ; 
Gassidy,  Respondent.  Allen,  Appellant ;  Keenan, 
Respondent  App.,  47  I.  L.  T.  R.  202 

49. ■  Inhabitant  householder  —  Artizans' 

dwellings — Payment  of  rates — Bona  fides — Re- 
presentation of  the  People  Act,  1867  (30  dh  31  Vict., 
c.  102),  s.  3  (4) — Urban  district  council — Tenancy 
created  by  verbal  agreement  without  resolution — 
Letting  free  of  rates — Payment  by  urban  district 
council— Local  Government  (Ireland)  Act,  1898 
61  <fe  62  Vict.,  c.  37),  s.  52 — Landlordand  Tenant.} 
An  urban  district  council,  having  acquired  land 
within  their  district  for  the  purpose,  erected 
thereon  aritzans'  dwellings.  An  agent  of  the 
council  on  their  instructions,  but  without  any 
formal  resolution,  let  by  verbal  agreement  one 
of  the  houses  at  the  weekly  rent  of  3s.  free  of 
rates.  In  fixing  the  rent  regard  was  had  to  the 
amount  of  rates  the  council  would  have  to  pay. 
The  payment  of  rates  by  the  council  was  not  to 
be  contingent  on  the  receipt  by  them  of  the 
weekly  rent.  The  Revising  Barrister  having 
found  that  all  rates  in  respect  of  the  premises  had 
been  paid  by  the  council  bona  fide  and  in  pur- 
suance of  the  verbal  agreement : — Held,  that 
the  tenant  of  the  premises,  who  was  in  occupation 
of  them  during  the  qualifying  period,  was  en- 
titled to  the  franchise.  Bryans  v.  Gallaghan 
(Lawson's  Notes,  [1907]  p.  241 ;  42  I,  L.  T.  R. 
97)  approved  of  and  followed.    Allen  v.  Carroll 

App.,  [1911]  2  I.  R.  190  ;  45  I.  L.  T.  R.  128 

50. Inhabitant  householder — Decree  for 

possession  —  Determination  of  tenancy  —  Prima 
facie  case — -No  rebutting  evidence.]  The  voter 
lived  at  9  St.  Columb's  Street,  and  a  decree  for 
possession  had  been  obtained  against  him,  but 
in  respect  of  9  St.  Columb's  Wells.    The  objector 
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proved  that  there  was  no  such  number  at  9  St. 
Columb's  Wells  ;  that  there  was  no  other  person 
of  the  voter's  name  during  the  qualifying  period 
either  at  St.  Columb's  Street  or  St.  Columb's 
Wells,  and  he  further  stated  that  as  the  result 
of  inquiries  he  had  ascertained  that  a  summons 
for  possession  had  been  served  at  9  St.  Columb's 
Street  during  the  period.  The  Re  visingBarrister 
allowed  a  prima  facie  case  against  the  voter 
and,  in  the  absence  of  rebutting  evidence  by  the 
latter,  expunged  his  name : — Held,  that  the 
Revising  Barrister  was  right.  O'Donnell  v. 
Mahon  App.,  44  I.  L.  T.  R.  33 

51. Inhabitant  householder — Dwelling- 
house — Exclusive  occupation— il  &  42  Vict.,  c. 
26,  s.  5.]  The  voter  occupied  the  lower  portion 
of  a  dwelling-house,  including  a  bedroom, 
sitting-room,  andkitchen,  as  aseparate  dwelling- 
house  ;  the  upper  portion  of  the  house  was 
occupied  by  another  person  as  a  separate 
dwelling-house ;  but  the  person  occupying  the 
upper  portion  could  not  have  access  thereto 
except  by  means  of  the  stairs  leading  from  the 
kitchen  occupied  by  the  voter.  The  distance 
between  the  door  opening  into  the  kitchen  at 
the  end  of  the  hall-passage  to  the  bottom  of 
the  stairs  was  short,  and  evidence  was  given  to 
show  that  it  might  be  possible  for  any  person 
to  reach  the  bottom  of  the  stairs  without  walking 
over  the  floor  of  the  kitchen.  The  Revising 
Barrister  found  as  a  fact  that  the  voter  occupied 
the  lower  portion  of  the  said  dwelling-house, 
including  the  bedroom,sitting-room,  andkitchen, 
as  a  separate  dwelling-house ;  that  the  upper  por- 
tion of  the  same  house  was  occupier  by  another 
person  as  a  separate  dwelling-house ;  and  that 
the  person  occupying  the  upper  portion  could  not 
have  access  thereto  except  by  means  of  the  stairs 
which  entered  into  the  kitchen  occupied  by  the 
voter.  He  also  found  as  a  fact  that  no  person 
could  reach  the  upper  portion  of  the  building 
without  passing  through  the  kitchen  : — Held,  by 
Lord  O'Brien,  L.C.J.,  and  Holmes,  L.J.  (Fitz- 
Gibbon,  L.J.,  dissentiente),  that  the  voter  was 
not  in  exclusive  occupation  of  the  lower  portion 
of  the  house,  and  was  not  entitled  to  the  fran- 
chise.    M'  Bride  v.  Bryans 

App.,  [1908]  2  I.  R.  329  ;  42  I.  L.  T.  R.  100 

52. Inhabitant  householder — Dwelling- 
house — Exclusive  occupation — Burdensome  ease- 
ment— 41  cfc  42  Vict.,  c.  26,  s.  5.]  The  voter,  an 
inhabitant  householder,  had  sublet  one  room  on 
an  upper  story  of  the  house,  retaining  in  his  own 
occupation  the  kitchen,  a  room  beside  the 
kitchen,  and  a  front  bedroom  upstairs.  It  was 
necessary  for  the  sub-tenant  to  pass  through  the 
kitchen  in  order  to  reach  his  room,  or  to  reach 
the  yard,  where  the  only  water-closet  and 
sanitary  convenience  for  the  house  were.  The 
Revising  Barrister  found — (a)  that  the  sub- 
tenant had,  as  against  the  voter,  the  right  of 
passage  through  part  of  the  qualifying  premises, 
such  right  being  necessary  for  the  ordinary  user 
of  the  premises  sublet ;  (6)  that  the  voter  was  in 
exclusive  use  of  rooms  other  than  the  kitchen, 
and  that  such  rooms  did  not  by  themselves 
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oonstitute  a  dwelling-house  ;  (c)  that  the  voter's 
dwelling-house  was  made  up  of  the  rooms  and 
the  kitchen : — Held,  that  the  case  came  within 
Jf '  Bride  v.  Bryans  (ante,  p.  329),  which  the  Court 
declined  to  re-open.  Coyle  v.  Mdhon  ;  Green  v. 
Mahon 
App.,  [1908]  2  I.  R.  622  ;  43  I.  L.  T.  R.  101 

53. Inhabitant  householder — Fair  rent 

fixed  in  his  rmme — Exclusive  occupation — Finding 
offact.2  Where  the  voter  had,  with  his  brother 
and  sister,  lived  for  thirty  years  on  his  father's 
farm,  and  where  for  twenty-five  years  out  of 
that  period  the  voter  was  the  judicial  tenant  of 
the  holding  : — Held,  affirming  the  finding  of  fact 
by  the  Assistant  Revising  Barrister,  that  the 
voter  had  exclusively  occupied  the  qualifying 
premises  as  sole  tenant  during  the  qualifying 
period,  and  that  he  was  accordingly  entitled  to 
the  franchise  as  inhabitant  householder.  O'Kane 
V.  Patton  App.,  43  I.  L.  T.  R.  100 

54. Joint  or  exclusive  occupation — In- 
habitant householder.]  Prior  to  July  16,  1910, 
the  voter's  grandmother  was  in  occupation  of  a 
farm  and  dwellinghouse  as  the  sole  tenant  therof , 
and  on  the  date  mentioned  she  signed  a  document 
purporting  to  assign  her  interest  in  the  premises 
in  consideration  of  forty  shilUngs  to  the  voter, 
her  grandson,  who  had  been  living  with  her. 
On  Dec.  6, 1911,  the  voter  went  to  the  agent  and 
had  his  name  substituted  in  the  landlord's  books 
for  that  of  his  grandmother  as  tenant  of  the  hold- 
ing. The  voter  and  his  grandmother  continued 
to  live  together  in  the  place  as  they  had  been 
living  before.  The  Revising  Barrister  held  that 
the  document  was  signed  purely  for  the  purpose 
of  securing  the  franchise  for  the  voter,  and  that 
the  transfer  in  the  landlord's  books  was  for  the 
same  purpose.  He  also  held  that  it  was  not 
meant  to  transfer  the  beneficial  interest  in  the 
holding  from  the  grandmother  to  the  voter,  and 
that  in  so  far  as  it  purported  to  carry  out  the 
sale  of  the  holding,  the  sale  was  not  bona  fide. 
He,  however,  held  that  the  document  was  used 
by  the  voter  with  the  grandmother's  knowledge 
and  consent  as  an  assent  by  her  to  the  substitu- 
tion of  his  name  for  her  own  as  tenant  of  the 
holding,  and  further  that  there  was  an  assign- 
ment of  the  holding  by  act  and  operation  of  law 
by  reason  of  the  landlord's  agent  changing  the 
name  ;  that  the  change  related  back  to  the  date 
of  the  document,  and  that  consequently  the  voter 
was  entitled  to  the  franchise  :■ — Held,  that  as  in 
the  finding  of  the  Revising  Barrister  the  docu- 
ment was  not  a  valid,  operative,  genuine  assign- 
ment, there  was  no  change,  and  as  the  voter  was 
not  in  exclusive  occupation,  his  name  should  be 
•expunged  from  the  register.  Sinclair,  Appellant ; 
•O'Donnell,  Respondent    App.,  47  I.  L.  T.  R.  185 

55. Inhabitant  householder — Joint  ten- 

ants^ — Departure  of  one  during  qualifying  period — 
■Claim  by  the  other  as  sole  tenant.']  Two  persons 
had  occupied  premises  jointly ;  one  left  for 
America  in  May,  1908  :  the  name  of  the  other 
as  sole  tenant  duiing  the  whole  of  the  qualifying 
period  was  retained  on  the  list  by  the  County 
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CouTb  Judge,  though  no  rent  receipts  were 
produced,  nor  was  any  evidence  of  tenancy 
given  : — Held,  that  the  claimant  was  not  a  sole 
tenant  or  inhabitant  occupier  during  the  whole 
of  the  qualifying  period.  M'Laughlin  v. 
M'GonneU  App.,  43  I.  L.  T.  R.  94 

56.  — —  Inhabitant  householder — Landlord  re- 
siding on  the  premises.']  Evidence  was  given 
that  J.  H.,  who  claimed  as  an  inhabitant 
occupier,  occupied  a  room  over  the  shop  in  No. 
119,  that  there  was  inter-communication  between 
No.  119  and  No.  118,  and  that  the  landlord  to 
whom  J.  H.  paid  rent  resided  in  No.  118.  Nob. 
118  and  119  are  under  one  roof,  but  they  are 
separately  rated,  and  there  are  two  hall  doors 
and  two  stairs.  It  was  contended  that  the 
premises  were  one  house,  and  that  as  the  landlord 
resided  on  the  premises  the  claimant  was  a 
lodger,  and  the  Revising  Barrister  holding  with 
this  contention  struck  out  the  name.  The 
Court  reversed  this  decision,  holding  that  the 
claimant  was  entitled  to  be  admitted  as  an 
inhabitant  householder.  Herbert  v.  Fottrell  and 
Ladd  App.,  2  N.  I.  J.  R.  10 

57. Inhabitant  householder  —  Next-of- 
kin — One  in  sole  occupation — Release  by  others  to 
him — Non-registration  of  conveyance — Subsequent 
purchase  under  Land  Acts  and  registration  as 
joint  owners — Sufficiency  of  occupation — Local 
Registration  of  Title  (Ireland)  Act,  1891,  e.  25.] 
The  claimant  had  been  in  possession  of  a  farm 
and  dwellinghouse  as  one  of  the  next-of-kin  of 
his  mother.  He  and  a  brother  agreed  to  pur- 
chase the  holding  as  joint  tenants  under  the 
Land  Purchase  Acts.  The  other  next-of-kin  re- 
leased their  shares  to  the  two  brothers,  and  on 
the  same  occasion  the  claimant  obtained  from 
his  brother  a  conveyance  of  all  the  estate  and 
interest  of  the  latter  in  the  holding.  That  con- 
veyance was  not  registered.  Subsequently  a 
vesting  order  was  made  out  in  the  joint  names  of 
the  brothers,  and  they  were  registered  as  joint 
owners  under  the  Local  Registration  of  Title 
(Ireland)  Act : — Held,  that  the  claimant  was, 
notwithstanding  the  non -registration  of  the  deed 
of  release,  the  only  person  in  occupation  as 
owner  for  the  purposes  of  the  franchise. 
M'  Philemy  v.  Harper         App.,  43 1.  L.  T.  R.  98 

58. Inhabitant  householder — Occupation 

as  manager — Licensee  also  in  occupation.]  A 
voter  entitled  to  the  occupation  of  premises  as 
manager  of  a  business  does  not  lose  his  right  to 
the  franchise  because  another  person  has  been 
permitted  by  the  owners  of  the  business  to  use 
some  of  the  premises  during  part  of  the  quali- 
fying period.    M'Daid  v.  Fleming 

App.,  45  i.  L.  T.  R.  107 

59. Inhabitant  householder — Occupation 

of  portion  of  house — Subsequent  occuimlion  of 
entire  hov^e — Succession.]  J.'s  name  appeared 
on  thelist  of  voters  as  "  inhabitant  householder  " 
of  part  of  a  house  ;  J.  had  during  portion  of  the 
qualifying  period  in  fact  occupied  part  of  the 
house ;  a  sub-tenant  of  J.'s  occupying  the  re- 
maining part ;  but  on  the  determination  of  the 
sub-tenancy  J.   went  into   possession  of  and 
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occupied  the  entire  house  during  the  remainder 
of  the  qualifying  period : — Held,  by  Holmes  and 
Cherry,  L.JJ.  (Lord  O'Brien,  L.C.J.,  dissenting) 
that  the  claimant  was  entitled  to  a  vote,  and 
that  it  was  unnecessary  that  the  qualifying  pre- 
mises should  have  been  set  out  in  the  list  of 
voters  as  a  house  in  succession  from  part  to 
the  whole  of  the  premises.  Jackson  v.  Mahon  ; 
Stewart  v.  Mahon 
App.,  [1911]  2  I.  R.  318  ;  45  I.  L.  T.  R.  108 

60. Inhabitant    householder  — ■  Premises 

not  rated — Not  built  when  rate  made — Payment  of 
rates — Dwellinghouse  in  succession — Bepresenta- 
tionofthePeople  Act,\%f,l  (ZO  &Zl  Vict.,c.  102), 
s.  3  (3).]  Where  a  person  moves  during  the 
qualifying  period  into  a  new  house  the  erection 
of  which  was  not  completed  when  the  last  rate 
was  struck,  and  which,  according  to  the  practice 
of  the  Irish  Valuation  Office,  could  not  have  been 
valued  at  that  time,  and  therefore  not  rated,  he 
is  not  disqualified  from  obtaining  the  franchise 
by  reason  of  the  non-payment  of  rates  in  respect 
of  said  new  premises.  Origlington  v.  Anderson 
(26  L.  R.  I.  131),  Siddall  v.  M'Aleer  (28  L.  R.  I. 
257),  followed.     Flaherty  v.  Hanrahan 

App.,  45  I.  L.  T.  R.  118 

61. Inhabitant  householder — Qualifying 

premises — Additio^i  to — Power  of  amendment — 
Parliamentary  Registration  (Ireland)  Act,  1885, 
ss.  4  and  27.]  A  voter  who  claimed  to  be  an 
inhabitant  householder  in  respect  of  one  room 
had  taken  portion  of  a  house  consisting  of  "  at 
least  three  apartments  "  ;  two  of  those  had  been 
sub-let  by  him  to  two  other  persons,  and  the 
furniture  in  one  of  the  rooms  so  sub-let  belonged 
to  the  voter.  The  Revising  Barrister  found  as  a 
fact  that  this  room  was  a  furnished  lodging,  and 
held  that  it  should  have  been  included  in  the 
description  of  the  premises  out  of  which  the  voter 
claimed  as  being  in  law  part  of  the  voter's 
dwellinghouse.  There  was  no  evidence  that  the 
misdescription  was  due  to  mistake,  and  he 
refused  to  amend,  on  the  ground  that  an  amend- 
ment would  involve  adding  new  qualifying 
premises : — Held  (affirming  the  decision  of  the 
Revising  Barrister),  that  the  qualification  of  a 
voter  included,  as  a  general  rule,  the  qualifying 
premises,  and  that  the  Revising  Barrister  had 
no  power  to  amend  by  introducing  additional 
premises  as  part  of  the  qualification.  Kilbarry 
v:  Mahon  App.,  44  I.  L.  T.  R.  36 

62. Inhabitant  householder — Qualifying 

premises — Omission  of  a  room — Correction — 
Parliamentary  Registration  {Ireland)  Act,  1885, 
ss.  4  and  27.]  A  person  claiming  the  franchise 
as  an  inhabitant  householder  described  the 
premises  as  a  "  shop  and  parlour  "  although  he 
had  during  the  qualifying  period  occupied  » 
drawingroom  in  the  same  house.  The  Revising 
Barrister  holding  that  the  omission  was  due  to  a 
mistake  on  the  part  of  the  registration  agent  in 
filling  up  the  claim,  and  that  the  mistake  did  not 
mislead  anyone,  corrected  the  list  by  adding  the 
omitted  room  to  the  qualifying  premises : — Held, 
that  the  Revising  Barrister  had  no  power  to 
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amend  by  adding  the  omitted  room.     Topping, 
Appellant ;  M'  Evoy,  Respondent 

App.,  46  I.  L.  T.  R.  157 

63. Inhabitant   honseholisT— Rates  for 

qualifying  period — Non-payment  for  portion 
thereof — Premises  empty  when  rate  made — Poor 
Relief  {Ireland)  Act,  1862,  «.  12 — Representation 
of  the  People  Act,  1867,  s.  3  (4).]  A  voter  came 
into  occupation  o£  premises  in  May,  1908,  and 
removed  on  July  22,  1908,  to  other  premises, 
where  he  remained  during  the  rest  of  the  quali- 
fying period.  In  the  rate  made  on  April  1, 1908, 
the  first  mentioned  premises  were  rated  empty, 
and  so  remained  until  the  voter  came  into 
occupation  in  May.  Three  months'  rates  in 
respect  of  these  premises  were  paid,  but  there 
was  no  evidence  showing  that  the  payment  was 
applied  to  the  time  during  which  the  voter  was 
in  occupation.  The  voter  was  objected  to  on 
the  ground  of  non-payment  of  rates,  and  the 
Revising  Barrister  found  as  a  fact  that  portion 
of  the  rates  due  on  premises  occupied  by  the 
voter  during  portion  of  the  qualifying  period 
were  not  paid,  and,  accordingly,  expunged  his 
name  : — Held,  that  there  was  evidence  to  justify 
the  finding  of  the  Revising  Barrister.  Barrett  v. 
Mahon  App.,  44  I.  L.  T.  R.  30 

64. Inhabitant  householder  —  Sole  and 

exclusive  occupation — Next-of-kin —  Unproved  will 
— Agreement — Assignment  by  next-of-kin  to  one 
of  their  number.']  On  the  death  of  an  owner  of  a 
farm  certain  of  his  children,  being  then  the  only 
members  of  the  family  in  occupation,  instead  of 
proving  the  will  of  their  father,  entered  into  an 
agreement,  by  which  they  purported  to  assign 
their  respective  interests  in  the  said  farm 
absolutely  to  one  of  their  number,  who  was 
thereupon  accepted  by  the  landlord  as  tenant. 
The  said  agreement  contained  a  further  clause 
reserving  the  rights  of  the  assignors  to  their 
respective  distributive  shares  of  their  father's 
estate,  notwithstanding  the  said  assignment. 
On  a  claim  by  the  assignee  to  the  franchise 
based  on  sole  and  exclusive  occupation : — 
Held,  that,  notwithstanding  the  existence  of 
the  will,  the  agreement  operated  to  confer  on 
the  assignee  exclusive  occupation  of  the  said 
farm  for  the  purpose  of  entitling  him  to 
the  franchise.     Hopkins  v.  Torish 

App.,  42  I.  L.  T.  R.  99 

65. Inhabitant    householder — Sole    and 

exclusive  use — Dwellinghouse — Easement  enjoyed 
by  another  party — 41  cfe  42  Vict.,  c.  26,  s.  5 — Part 
of  a  house  separately  occupied.]  Where  the  fran- 
chise is  claimed  under  41  &  42  Vict.,  u.  26,  s.  5', 
in  respect  of  part  of  a  house  alleged  to  be 
separately  occupied  as  a  dwelling,  there  must  be 
sole  and  exclusive  use  by  the  occupier  of  that 
statutory  dwellinghouse  ;  and  such  sole  and  ex- 
clusive use  is  negatived  by  the  existence  of  an 
easement,  such  as  a  right  of  passage  enjoyed  as 
of  right  by  another  party,  over  any  part  of  the 
premises  which  constitute  thestatutory  dwelling, 
house  M  Bride  v.  Bryans  {[1908]  2  I.  R.  329) 
re-considered  by  the  full  Court  of  Appeal,  and 
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after  re-argument,  adhered  to   and  followed. 
Steele  v.  Mahon 

App.,  [1910]  2  I.  R.  207  ;  44  I.  L.  T.  R.37 

66. Inhabitant   householder — Sole    and 

exclusive  use — Right-of-way  reserved  to  landlord — 
Non-exercise  o/.]  A  person  occupying  part  of  a 
house  subject  to  a  right-of-way  through  the 
kitchen  by  the  landlord  does  not  enjoy  such  sole 
and  exclusive  use  of  the  premises  as  entitles  him 
to  the  franchise,  though  the  right-of-way  has 
not,  in  fact,  been  exercised  during  the  qualifying 
period.    M' Bride  v.  Mahon 

App.,  45  I.  L.  T.  R.  107 

67. InhaWtanthouseholder— TewaMcj/ in 

voter's  wife — Bent  paid  out  of  voter's  money.] 
Proirto  the  voter's  marriage  his  wife  was  tenant 
of  the  qualifying  premises  ;  after  the  marriage 
the  rent  was  paid  out  of  the  voter's  money. 
There  was  no  evidence  of  any  change  in  the 
tenancy,  and  upon  these  facts  the  Revising 
Barrister  declined  to  infer  as  a  matter  of  law 
that  because  the  voter's  money  paid  the  rent 
he  was  really  the  tenant : — Held,  affirming  the 
Revising  Barrister,  that  the  voter's  name  should 
be  expunged.     Kelly  v.  Mahon 

App.,  44  I.  L.  T.  R.  34 

68. Inhabitant  householder — Voter's  two 

addresses — P  rimd  facie  case  against  one — Notice 
■of  objection  wrongly  served  in  respect  of  second — 
Rwipt  thereof  not  proved — Representation  of  the 
People  (Ireland)  Act,  1850,  s.  36.]  A  voter's 
name  appeared  in  the  Town  Clerk's  List  in  re- 
spect of  two  addresses,  "A."  and  "  B."  It  was 
proved  that  the  nature  of  his  qualification  was 
correctly  described  at  ".4.,"  butas  a  prwnd  facie 
case,  which  was  not  disproved,  was  made  against 
him  in  respect  of  this  address  his  name  was 
struck  out.  In  the  case  of  "  £.,"  the  notice  of 
objection  was  addressed  to  a  place  other  than 
"'  A."  or  "  B.,"  and  it  was  not  proved  that  the 
voter  had  received  the  objection.  The  Revising 
Barrister  found  as  a  fact  that  the  voter  had  re- 
ceived the  objection  addressed  to  him  at  "A.," 
his  correct  address,  and  struck  out  the  voter's 
name  at "  B."  on  the  grounds  that  no  person  had 
been  misled  by  the  incorrect  address  of  the  ob- 
jection, and  that  it  would  be  an  evasion  of  the 
whole  policy  of  the  Registration  Acts  if  he  should 
be  obliged  to  leave  a  voter's  name  on  the  list  in 
respect  of  a  residence  and  a  qualification,  both 
found  to  be  incorrect,  after  he  had  expunged  the 
name  of  the  same  voter  in  respect  of  a  residence 
and  a  qualification  found  to  be  correct : — Held 
'(reversing  the  Revising  Barrister),  that  as  no 
objection  was  sent  to  or  received  at "  £."  no  ob- 
jection in  respect  of  that  address  should  have 
been  entertained,  and  that,  accordingly,  the 
name  of  the  voter  should  be  restored.  Travers 
V.  Mahon  App.,  44  I.  L.  T.  R.  28 

69. Inhabitant    householders  —  Use    of 

house  in  common — Separate  rooms.']  The  parish 
priest  and  three  curates  of  the  parish  of  B. 
occupied  separate  rooms  in  a  house  held  in  trust 
by  trustees  other  than  the  claimants  for  the 
clergy  of  the  parish  for  the  time  being.  The 
claimants  used  the  house  in  common  as  a  resi- 
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dence,  paid  the  rates  out  of  their  stipends,  and 
contributed  to  the  expenses.  There  was  a  com- 
mon dining-room,  and  the  servants  were  the 
same  for  all.  The  parish  priest  and  one  of  the 
curates  were  jointly  rated.  Each  of  the 
claimants  was  appointed  by  the  Catholic  arch- 
bishop, who  resides  elsewhere.  The  parish 
priest  prescribes  the  religious  duties  of  the 
curates,  but  has  no  power  to  dismiss  them  or 
change  their  rooms,  vacated  rooms  being  taken 
by  the  incoming  curate : — Held  (affirming  the 
Revising  Barrister),  that  the  claimants  did  not 
occupy  separate  dwellings.  Fricker  v.  FottreU 
and  Ladd  App.,  2  N.  I.  J.  R.  10 

70.  ■ Inhabitant  occupier  —  Amendment  — 

Description  of  qualification — 48  Vict.,  c.  17,  .i.  4.] 
The  qualifying  premises  were  described  on  the 
list  of  voters  as  19  B.-street ;  they  consisted, 
in  fact,  of  two  rooms  on  the  first  floor  of  this 
house  : — Held,  that  the  description  of  the  quali- 
fication might  be  amended  by  adding  the  words 
"  two  rooms,  first  floor."  Tynan's  Case  (Lawson 
326)  explained.     Charlton  v.  Moloney 

App.,  29  I.  L.  T.  R.  15 

71.  Inhabitant  occupier —  Bona  fides  — 

Latchkey — Evidence  given  at  previous  sessions — 
Joint  occupation — Community — No  contractual 
right  to  separate  occupation.]  Where  evidence 
was  given  that,  since  the  last  Revision  Sessions, 
the  claimant  for  the  franchise  as  an  inhabitant 
occupier  had  been  given  a  latchkey  of  the  outer 
door  of  a  house  in  which  she  exclusively  occupied 
two  rooms,  and  it  appeared  that  this  was  the 
only  difference  between  the  evidence  in  the 
present  claim  and  the  evidence  given  in  the  same 
case  at  the  previous  Revision  Sessions,  and  the 
Revising  Barrister  came  to  the  conclusion  that 
the  claim  was  not  a  honi  fide  one,  and  it  appeared 
that  he  relied  to  some  extent  on  the  knowledge 
acquired  by  him  from  the  evidence  given  at  the 
previous  sessions  and  the  conclusion  then  arrived 
at  by  him,  and  refused  to  state  a  case  for  the 
Court  of  Appeal ;  and  where  the  statements  in 
the  affidavits  before  the  Court  of  Appeal  were 
conflicting  as  to  the  grounds  on  which  the 
Revising  Barrister  based  his  decision  : — H'ld, 
that  mandamus  should  issue  to  compel  a  case 
stated.  Where  the  grounds  on  which  the 
Revising  Barrister  decided  the  claim  are  clear, 
and  there  is  evidence  to  support  his  decision, 
the  Court  will  not  grant  a  mandamus  to  compel 
him  to  state  a  case.  R.  (Meehan)  v.  Fermanagh 
County  Court  Judge,     R.  ( Tierney)  v.  Same 

App.,  42  I.  L.  T.  R.  6 
72  Inhabitant  occupier — Bona  fide  pay- 
ment of  poor  rate — Contract  of  tenancy — Landlord 
an  authority  entitled  to  collect  and  receive  poor 
rate — Contrart  by  landlord  to  pay  tenants  poor  rate 
whether  or  not  the  rent  was  paid  in  full — 30  &  31 
Vict.,  c.  102,  s.  3  (4).]  Where  the  landlord  of 
premises,  in  respect  of  which  the  occupying 
tenant  is  rated  for  the  relief  of  the  poor,  is  also 
the  authority  entitled  to  collect  and  receive 
the  poor  rate  in  respect  of  such  premises,  and  it 
is  a  condition  of  the  contract  of  tenancy  that  the 
landlord  will  pay  the  rates  as  they  become  due, 
whether  or  not  the  tenant  may  have  paid  his 
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rent  in  full,  payment  of  poor  rate  by  the  landlord 
to  the  rate  collector,  which  payment  is  then 
lodged  by  the  rate  collector  to  the  credit  of  the 
landlord,  is  a  iona  fide-  payment  of  poor  rate 
within  the  meaning  of  the  Representation  of 
the  People  Act,  1867,  s.  3  (4),  and  entitles  the 
tenant,  if  otherwise  qualified,  to  have  his  name 
placed  on  the  register  of  voters  as  an  inhabitant 
occupier,  even  though  the  tenant  has  not  paid 
his  rent  in  full  at  the  date  when  payment  of 
the  poor  rate  was  made  by  the  landlord.  Bryans 
V.  Callaghan  App.,  42  I.  L.  T.  R.  97 

73. Inhabitant     occupier  —  Compulsory 

absence  during  part  of  qualifying  period — Im- 
prisonment during  portion  of  a  day  after  conviction 
— Legal  day — De  minimis  non  curat  lex.']  A 
voter  was  arrested  and  imprisoned,  and  on  being 
brought  before  the  magistrate  next  day  was 
sentenced  to  imprisonment  for  fourteen  days, 
with  the  option  of  a  fine.  He  paid  the  fine, 
and  was  discharged.  I'he  period  of  his  deten- 
tion did  not  extend  over  the  entire  of  any  one 
day  : — BeW,  that  as  the  law  will  not  take  notice 
of  fractions  of  a  day  the  voter  was  not  to  be 
deprived  of  the  franchise  by  reason  of  his  com- 
pulsory absence  for  portions  only  of  two  suc- 
cessive days.  Holland  v.  Hagan  (Holland  v. 
Chambers,  Hagan's  Case) 

App.,  [1895]  2  I.  R.  551';  29  I.  L.  T.  R.  18 
74. Inhabitant  occupier — Compulsory  ab- 
sence during  part  of  qualifying  period — Imprison- 
ment on  remand  without  bail — No  trial  prior  to 
Revision  Sessions.l  Patrick  Morris  was  arrested, 
and  remanded  without  bail  to  Petty  Sessions. 
At  Petty  Sessions  he  was  returned  for  trial 
(bail  being  accepted)  to  Quarter  Sessions.  His 
trial  had  not  taken  place  at  the  time  the  Revision 
Sessions  were  held : — Held  (FitzGibbon,  L.J., 
dissenting),  that  his  innocence  was  to  be  pre- 
sumed until  his  guilt  was  proved,  and  that  he 
was  not  to  be  deprived  of  the  franchise  by  his 
compulsory  absence  until  his  guilt  was  proved. 
Charlton  v.  Morris  App.,  [1895]  2  I.  R.  541  ; 
29  I.  L.  T.  R.  18 

75.  Inhabitant  occupier — Compulsory  ab- 
sence during-part  of  the  qualifying  period — Militia 
sergeant —  Imprisonment — Confinementto  camp  for 
military  offence — 54  &  55  Vict.  c.  11.]  A  sergeant 
in  a  militia  regiment,  ordinarily  resident  in  Lon- 
donderry, while  on  training  with  his  regiment  at 
Buncrana,  was  sentenced  to  be  a  prisoner  at 
large  for  forty-eight  hours  on  a  charge  of 
drunkenness.  The  effect  of  the  sentence  was 
that  he  was  not  allowed  outside  the  camp  lines 
during  the  period : — Held,  that  he  was  not 
thereby  disqualified  as  an  inhabitant  occupier  in 
respect  of  his  residence  in  Londonderry.  O'Con- 
nell  V.  Holland  App.,  [1900]  2  I.  R.  448 

76.  Inhabitant     occupiers  —  Landlord 

claiming  control  —  Bringing  objectionable  char- 
acters into  house.']  Where  the  landlord  of  a  tene- 
ment house  resides  in  it  and  claims  some  control 
over  the  common  door,  stating  that  he  would  not 
permit  his  tenants  to  bring  objectionable  char 
acters  into  the  house,  these  facts  will  not  per  se 
be  an  absolute  bar  to  the  right  of  the  tenants  to 
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obtain  votes  as  inhabitant  occupiers,  provided 
they  are  otherwise  qualified  to  do  so.      Ladd, 
Appellant,  v.  Fur  cell  &  Fotirell,  Respondents 
App.,  40  I.  L   T.  R.  218 

77.  Inhabitant  occupier — Landlord  living 

on  premises — Dwellinghouse — Lodger.]  Where 
the  Revising  Barrister  finds  as  a  fact  that  a 
voter,  during  the  qualifying  period,  separately 
occupied  as  a  separate  dwellinghouse  two  rooms 
on  a  flat  in  a  tenement  house,  having  the  ex- 
clusive control  of  the  said  rooms,  and  the  use 
of  the  stairs,  yards,  &c.,  in  common  with  the 
other  inmates  of  the  tenement  house,  the  fact 
that  the  landlord  also  resided  in  the  house  does 
not  per  se  as  a  matter  of  law  disfranchise  the 
voter.  Where  the  inmates  of  such  a  house  are 
otherwise  duly  qualified,  in  order  to  deprive 
them  of  the  franchise  as  inhabitant  house- 
holders, the  landlord  must  so  reside  upon  the 
premises  as  to  retain  his  quality  of  master, 
reserving  to  himself  a  general  control  and 
dominion  over  the  whole  structure.  M  ^LaugMin 
V.  Chambers  App.,  [1896]  2  I.  R.  497 

78. Inhabitant  occupiers — Control — Land- 
lord residing  in  house.]  The  claimants  occupied 
a  room  each  in  houses  in  which  the  landlord 
resided.  The  claimants  supplied  their  own 
furniture,  had  keys  of  their  rooms,  and  so  far  as 
the  occupation  of  the  rooms  by  them  was  con- 
cerned no  control  was  exercised  by  the  landlords. 
When  the  contracts  of  tenancy  were  entered  into 
nothing  was  said  about  control.  The  Revising 
Barrister  was  of  opinion  that  it  was  not  necessary 
in  order  to  establish  a  valid  claim  to  the  house- 
holder franchise  that  there  should  be  evidence  of 
a  specific  divesting  or  surrender  of  the  right  of 
control  at  the  entering  into  the  contract,  on  the 
part  of  the  landlord,  if  upon  the  evidence  it 
appeared  there  was  no  control  during  the 
tenancy,  and  he  accordingly  held  the  claimants  to 
be  entitled  to  the  franchise : — Held,  that  the  Re- 
vising Barrister  was  right,  and  that  Kent  v. 
Fittall  (No.  4),  (2  Smith's  Registration  Oases  279) 
did  not  apply.  M'Cartney,  Appellant ;  Mills 
and  Walker,  Respondents 

App.,  47  I.  L.  T.  R.  198 

79.  Inhabitant  occupier — Lodger — Land- 
lard  in  the  house.]  By  an  arrangement  with  the 
owner  of  the  house  one  of  two  men  living  in  the 
same  house,  both  duly  qualified  as  inhabitant 
occupiers  of  separate  premises  therein,  became 
landlord  to  the  other  during  the  qualifying 
period : — Held,  that  the  inhabitant  occupier 
who  accepted  the  position  of  tenant  under  the 
arrangement  was  not  thereby  turned  into  a 
lodger.  Where  a  man  claims  the  franchise  as  an 
inhabitant  occupier  of  premises  forming  portion 
of  a  house,  the  fact  that  his  landlord  resides  in 
another  portion  of  the  same  iouse  is  an  impor- 
tant element  to  be  considered,  but  not  a  con- 
clusive test  in  determining  whether  the  claimant 
be  an  inhabitant  occupier  or  a  lodger.  Hogan  v. 
Sterett  (20  L.  R.  I.  344)  explained.  Charlton  v. 
M'Manus  App.,  29  I.  L.  T.  R.  16 

80.  — —  Inhabitant  oeeu^ieT— Next-of-kin  re- 
maining in  possession — Agreement  between  them 
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thai  one  shall  be  accepted  as  tenant — Non-ac- 
ceptance by  landlord — Sole  occupation  as  tenant.] 
Where  the  judicial  tenant  of  a  farm  died  in- 
testate in  1897,  and  in  1899  his  three  daughters 
and  only  son  signed  an  agreement  that  the  son 
shall  be  accepted  by  the  landlord  as  tenant,  and 
the  daughters  agreed  to  abandon  all  claims  to  the 
farm  as  next-of-kin ;  but  the  daughters  re- 
mained in  the  house  as  before  the  agreement, 
and  the  son  continued  to  farm  the  land  and  pay 
the  rent,  getting  receipts  to  the  "  Reps."  of  his 
father,  the  landlord  having  no  notice  of  the 
agreement : — Held,  that  the  son  was  the  person 
in  sole  occupation  as  tenant,  so  as  to  entitle  him 
to  be  registered  as  a  voter.  Kelfy  v.  Buchanan 
and  Eiddall  App.,  37  t.  L.  T.  R.  18; 

3  N.  I.  J.  R.  104 

81.  Inhabitant     ocawfAet— Non-payment 

of  rates — Tender.]  A  voter,  whose  name  ap- 
peared on  the  Parhamentaiy  Register,  offered 
payment  in  the  month  of  May,  1902,  to  the  rate- 
collector  of  all  poor  rates  due  in  respect  of  the 
qualifying  premises  up  to  .January  1,  1902.  The 
rate-collector  refused  to  accept  payment  of  the 
rates  so  offered  unless  the  half-year's  rates  that 
had  since  become  payable  were  paid  with  them. 
The  voter  subsequently,  in  June,  1902,  caused 
a  tender  of  the  rates  due  up  to  January  1  to  be 
made  to  the  collector,  who  again  refused  to 
accept  the  same  The  rates  were  not  paid  on 
July  1,  1902  : — Held,  that  payment  of  the  poor 
rates  was  an  essential  condition  for  obtaining 
the  franchise  ;  that  tender  was  not  equivalent 
to  payment  so  as  to  support  the  qualification  ; 
and  that  the  name  of  the  voter  should  be  removed 
from  the  register.  Another  voter,  whose  name 
was  on  the  ParUamentary  Register,  called  on 
the  rate  collector  on  March  1,  1902,  and  offered 
to  pay  the  rates  then  due.  It  being  inconvenient 
to  the  collector,  though  in  his  office  hours,  to 
take  the  rates  on  this  occasion,  he  requested  the 
voter  to  defer  payment  and  call  again.  The 
Revising  Barrister  found,  as  a  fact,  that  but 
for  the  neglect  of  the  collector  all  the  rates  due 
in  respect  of  the  qualifying  premises  up  to 
January  1,  1902,  would  have  been  then  paid 
by  the  voter.     Subsequently,  after  March  31, 

■1902,  the  voter  again  called  on  the  collector, 
and  offered  to  pay  the  same  rates,  but  the  col- 
lector refused  to  accept  payment  of  the  rates 
so  offered  unless  the  half-year's  rates  that  had 
since  become  payable  were  paid  with  them. 
The  rates  were  not  paid  on  July  1,  1902.  Held, 
that  payment  of  the  poor  rates  was  an  essential 
condition  for  obtaining  the  franchise ;  that  the 
conduct  of  the  rate-coUector  afforded  no  excuse 
for  their  not  being  paid  ;  and  that  the  name  of 
the  voter  should  be  removed  from  the  register. 
Kennedy  v.  Buchanan  ;  Loujhrey  v.  Buchanan 
App.,  [1903]   2  I.  R.  484  ;  3  N.  I.  J.  R.  102 

82.  Inhabitant  occupier^iVoijce  to  quit — 

.Summons  to  recover  possession — Tenancy  at  suffer- 
ance—  Removal  to  new  'premises.]  A  voter  was 
tenant  of  premises  up  to  January  20  ;  he  was 
then  served  with  a  notice  to  quit ;  he  remained 
in  possession  till  March  19,  when  he  removed  to 
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new  premises,  in  respect  of  which  he  had  served 
a  succession  claim ;  on  April  21  the  landlord 
of  the  first  premises  took  out  a  summons  for 
possession,  and  possession  was  given  up  to  him. 
The  Revising  Barrister  held  that  the  voter  was 
in  possession  under  a  tenancy  at  sufferance  of 
the  first  premises  from  January  20  to  March  19, 
and  admitted  him  to  the  franchise.  The  Court 
of  Appeal  affirmed  the  decision.  Holland  v. 
Chambers  (John  O'Neill's  Case) 

App.,  29 1.  L.  T.  R.  26 

83.  Inhabitant  occupier — Occupation  as 

tenant — Father  of  claimant  dying  intestate — Rent 
receipts  given  to  claimant — Consent  of  other  next- 
of-kin  —  Agreement  —  Joint  or  sole  occupation.] 
The  tenant  of  a  farm  died  intestate,  leaving  his 
son,  B.,  and  two  daughters  his  sole  next-of-kin, 
who  resided  together  on  the  farm,  which  they 
worked,  and  were  supported  out  of  the  produce. 
For  two  years  B.  obtained  in  his  own  name  re- 
ceipts for  the  rent  of  the  farm.  An  agreement 
was  given  in  evidence  on  behalf  of  B.,  dated 
the  13th  July,  1896,  by  which,  after  reciting 
that  he  had  been,  with  the  consent  of  his  sisters, 
accepted  as  tenant  of  the  farm,  his  sisters  agreed 
to  abandon  all  claims  they  might  have,  or  might 
have  had,  as  next-of-kin  of  their  father,  or  other- 
wise, on  the  farm  : — Held,  that  B.  was  in  occupa- 
tion of  the  j)reraises  as  tenant,  and  entitled  to 
the  franchise.     Gibson  v.  Eiddell 

App.,  [1899]  2  I.  R.  354 

84.  Inhabitant  occupier — Occupation  as 

tenant — Tenant  dying  intestate — Sole  next-of-kin 
in  occupation — Letters  of  administration.]  On 
the  death  intestate  of  the  tenant  of  a  house  who 
had  left  Ireland,  his  father,  who  was  his  sole 
next-of-kin,  and  had  been  residing  in  the  house, 
continued  in  occupation  during  the  qualifying 
year,  and  paid  the  rent,  without  taking  out 
letters  of  administration : — Held,  that  the  father 
was  entitled  to  be  registered  as  an  inhabitant 
householder.  After  the  expiration  of  the  quali- 
fying period  the  father  took  out  letters  of  ad- 
ministration to  Lis  son.  Held,  that  the  letters 
did  not  relate  back  for  the  purposes  of  the 
franchise.  Holland  v.  Chambers  {John  Doherty's 
Case)  App.,  [1894]   21.  R.  285 

85.  Inhabitant  occupier — Occupation  as 

tenant — Tenant,  father  of  claimant,  dying  intes- 
tate— Purchase  of  a  farm  by  his  widow  out  of 
his  assets — Claimant  accepted  as  tenant — Devas- 
tavit— Joint  or  sole  occupation — Consent  of  other 
next-of-kin.]  The  tenant  of  a  farm  died  intestate, 
leaving  a  widow,  a  son,  and  a  daughter.  The 
widow  sold  the  farm  and  purchased  another 
holding,  on  which  she  and  her  son  and  daughter 
continued  to  reside.  The  widow  had  some  years 
ago  returned  her  son's  name  as  the  tenant,  and 
he  was  so  accepted  by  the  landlord,  and  had 
fixed  a  fair  rent  in  his  own  name.  The  mother 
stated  that  she  had  no  claim  on  the  farm,  but 
that  she  was  to  get  her  support  there : — Held, 
reversing  the  decision  of  the  Revising  Barrister, 
that  the  son  was  in  occupation  of  the  premises 
as  tenant,  and  entitled  to  the  franchise.  WKeever 
V.  Buchanan  App.,  [1894]   2 1.  R.  312 
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86. Inhabitant  occupier — Occupation  as 

tenant — Tenant  leaving  several  next-of-hin  on  his 
death  intestate — Occiipation  hy  next-of-kin — Ac- 
ceptance oj  one  as  tenant  by  landlord^J oint  or 
sole  occupation.']    The  tenant  of  the  qualifying 
premises  died  intestate  in  1856,  leaving  a  widow, 
two  sons,  and  two  daughters,  his  next-of-kin,  in 
occupation.     No  administration  was  taken  out 
to  the  father.     The  widow  paid  the  rent  for 
some  years  and  was  treated  as  tenant  by  the 
landlord.     She  died  intestate.     No  administra- 
tion was  taken  out  to  her,  but  her  four  children 
continued  in  occupation  of  the  premises,  the 
eldest   son   paying   the   rent   and   getting   the 
receipts  in  his  own  name.     In  1876  the  eldest 
sou  assigned  his  interest  to  his  brother,  on  terms 
that  he  should  be  supported  on  the  premises. 
The  eldest  son  died  some  years  ago,  but  he  had 
been  living  on  the  premises  until  his  death.    The 
second    son,    after    the    assignment    from    his 
brother,  paid  the  rent,  and  was  treated  by  the 
landlord  as  the  tenant,  but  his  two  sisters  con- 
tinued to  Hve,  as  they  had  previously  done,  with 
him  on  the  premises.    No  evidence  was  offered 
that  they  had  abandoned  their  claims  on  the 
assets  of  which  their  father  and  mother  had  died 
in  possession  : — Held  (affirming  the  decision  of 
the  Revising  Barrister),  KtzGibbon,  L.J.,  diss., 
that  the  second  son  was  not  entitled  to  the 
franchise  as  inhabitant  householder  in  respect 
of  the  premises.     Thompson  v.  Buchanan  and 
Torish  App.,  [1894]  2  I.  R.  365 

87.  Inhabitant  occupier — Occupation  as 

tenant — Notice  to  quit — Weekly  tenant — Summons 
for  possession — New  tenancy  purporting  to  relate 
bach  to  expiration  of  previous  one.]  In  order  to 
compel  him  to  pay  off  the  arrears  of  his  weekly 
rent,  each  of  several  weekly  tenants  of  dwelling- 
houses  was  served  with  a  notice  to  quit,  which 
expired  during  the  qualifying  period.  Each  of 
the  tenants  continued  in  possession  of  his  dwell- 
inghouse  after  the  expiration  of  the  notice  to 
quit  for  a  substantial  period.  While  so  over- 
holding  each  of  the  tenants  was  served  with  a 
summons  for  possession.  In  some  of  these  cases 
before,  and  in  others  after,  a  decree  for  possession 
was  obtained,  a  new  contract  of  tenancy  was 
made,  whereby  it  was  arranged  that  the  several 
tenants  should  continue  to  hold  upon  the  old 
terms,  and  that  the  new  tenancy  was  to  be 
deemed  to  have  commenced  in  each  case  on 
the  expiration  of  the  old  one.  It  was  further 
agreed  that  each  tenant  should  pay  off  the 
arrears  of  his  rent : — Held  (reversing  the  decision 
of  the  Recorder  of  Londonderry),  that  the  new 
contract  was  not  capable  of  relating  back  for 
the  purpose  of  the  franchise,  and  that  therefore 
none  of  the  weekly  tenants  were  entitled  to  the 
franchise.  Holland  v.  Chambers  {Vevine's  Case) 
App.,  [1894]   2 1.  R.  442 

88. Inhabitant     occupier — Occupation — 

Temporary  absence  from  house  during  repairs.] 
H.'s  name  appeared  on  the  register  of  voters 
in  a  county,  and  was  duly  objected  to.  It  was 
proved  that  he  worked  for  an  employer,  by 
whom  he  was  given,  in  addition  to  his  wages. 
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a  house  at  a  shilling  a  week.  During  the  quali- 
fying period  he  had  lived  in  two  houses,  living 
in  one  from  the  2nd  July  to  22nd  August,  while 
there  were  alterations  effected  in  the  other. 
He  only  paid  rent  for  one  house  during  this 
period.  There  was  no  succession  claim  made  : — 
Held,  (diss.  Sir  P.  O'Brien,  C.J.),  that  H.  was 
not  entitled  to  the  franchise.  Held,  per  Sir 
P.  O'Brien,  0.  J.,  that  the  rent  was  paidin  respect 
of  the  house  that  was  repaired  alone,  that  there 
was  evidence  that  H.  had  a  tenancy  in,  and  had 
inhabited,  this  house  all  through,  and  that  he 
was  not  to  be  disqualified  by  his  temporary 
absence  during  the  repairs.  Torish  v.  Henderson 
App.,  [1894]  2  I.  R.  155 

89. Inhabitant      occupier  —  Occupation 

under  a  letting  void  at  law.]  The  Court  will  not 
investigate  questions  of  title  in  registration 
cases  where  there  is  such  occupation  as  would 
entitle  the  occupier  to  the  franchise.  J.  K.,  the 
father  of  the  claimant,  was  tenant  of  a  holding 
to  which  the  Land  Law  (Ireland)  Act  applied, 
and  on  the  holding  there  was  a  dweUinghouse 
occupied  by  the  said  tenant  until  some  tiine 
before  the  commencement  of  the  statutory 
qualifying  period  on  the  20th  July,  1906,  as  the 
dweUinghouse  of  the  farm.  Some  time  before 
the  said  date,  J.  K.  let  to  his  son,  the  claimant,  a 
part  of  the  said  dweUinghouse,  and  the  claimant 
ooupied  the  said  part  as  tenant  to  his  father 
during  the  qualifying  period,  the  said  dwelling- 
house  being  occupied  by  the  father  and  son  as 
two  distinct  and  separate  dwellinghouses.  There 
was  no  other  dweUinghouse  on  the  farm  and  the 
claimant  earned  his  living  on  the  farm  as  a 
labourer  to  his  father  and  paid  him  weekly  rent 
as  tenant  of  that  part  of  the  dweUinghouse  in 
which  the  claimant  lived.  The  landlord  did  not 
consent  in  writing  to  the  sub-letting  by  the 
tenant  to  claimant : — Held  that  the  claimant 
was  entitled  to  the  franchise.  Olenn  v.  Brennan 
(29  I.  L.  T.  R.  79)  commented  on  and  explained. 
Boulston  V.  Kerlin 

App.,  [1908]  2  I.  R.  335  ;  42  I.  L.  T.  R.  95 

90. Inhabitant    occupier — 'Owner    or 

tenant" — Sub-letting  of  statutory  tenancy — Land 
Law  {Ireland)  Acts,  1881-1896.]  The  tenant  of 
a  holding  subject  to  a  statutory  tenancy  under 
the  Land  Law  (Ireland)  Acts,  without  the  con- 
sent of  the  landlord,  sub-let  the  dweUinghouse 
on  the  holding  to  her  son  by  an  agreement  in 
writing  at  a  rent  of  £2  per  annum,  and  after  the 
sub-letting   and   during  the   qualifying  period 

continued  to  reside  in  the  house  with  him : 

Held,  reversing  the  decision  of  the  Revising 
Barrister,  that  the  son  was  not  in  exclusive 
occupation  of  the  house  as  tenant,  and  was  not 
entitled  to  the  franchise  as  inhabitant  occupier. 
Glenn  v.  Brennan  (29  I.  L.  T.  R.  79  :  2  Lawson 
10)  discussed.  Eiddell  r.  Mullan 
App.,  [1903]  2  I.  R.  417  ;  37  I.  L.  T.  R.  61  ; 
3  N.  I.  J.  R.  106 

91 Inhabitant    occupier  —  Payment    of 

rates — Bates  dropped  into  letter-box  of  collector 
after  office  hours  on  last  day.]  A  claimant 
dropped  his  rates  into  the  letter-box   of  the 
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rate  collector  on  Saturday,  the  last  day  for  pay- 
ment, after  office  hours,  ihe  rate  collector  had 
previously  left  his  office,  and  did  not  in  fact 
receive  the  rates  till  the  following  Monday: — 
Hdd  (reversing  the  decision  of  the  Revising 
Barrister),  that  the  rates  were  not  paid  in  due 
time.  HoUand  v.  Chambers  {James  Doherty's 
Case)  App.,  29  I.  L.  T.  R.  21 

92. Inhabitant    occupier — Payment    of 

rates — Tender  of  part — Union  charges — Poor- 
rate — Local  Oovernment  (Ireland)  Act,  1898.]  A 
voter  on  whom  a  demand  note  for  "  union 
charges"  and  "county  at  large  charges," 
forming  the  rate  struck  in  respect  of  the  qualify- 
ing premises,  tendered  to  the  rate  collector  so 
much  of  the  rate  as  was  described  as  ' '  union 
charges."  The  rate  noUeotor  refused  to  accept 
the  sum  so  tendered  unless  the  voter  also  paid 
the  portion  representing  the  county-at-large 
charges."  The  Revising  Barrister  was  of 
opinion  that  the  "  union  charges  "  represented 
"  the  poor  rate  "  mentioned  in  the  Franchise 
Acts,  and  as  the  sum  equivalent  thereto  had 
been  tendered  to  the  collector,  he  retained  the 
voter's  name  on  the  list : — Held  (by  the  Court  of 
Appeal),  that  the  rate  could  not  be  subdivided, 
and  that,  as  the  entire  rate  had  not  been  paid, 
the  voter  was  disquaUfied.  Per  Lord  O'Brien, 
L.C.J. :  Tender  of  the  poor  rate  refused  by 
tne  collector  is  not  sufficient  to  qualify  for  the 
franchise.  The  rate  must  be  paid.  M'Daid  v. 
Galbraith  App.,  [1901]  2  I.  R.  490; 

1  N.  L  J.  R.  10 

93. Inhabitant       occupier  —  Purchased 

lands — Occupation  under  letting  without  consent 
of  Land  Commission.']  A  voter  occupied  a 
dwelUnghouse  on  a  farm  purchased  under  the 
Land  Purchase  Acts  under  an  agreement  in 
writing,  not  alleged  to  be  otherwise  than  genuine, 
with  his  mother,  the  registered  owner.  No 
consent  to  the  letting  had  been  obtained  from 
the  Land  Commission,  and  the  mother  continued 
to  reside  in  the  house  with  the  voter  : — Held, 
that  as  the  genuineness  of  the  agreement  as 
between  mother  and  son  was  not  challenged, 
the  voter  should  be  held  to  be  in  exclusive 
occupation  of  the  house,  and,  therefore,  entitled 
to  the  franchise.     Laughlin  v.  Devine 

App.,  44.  I.  L.  T.  R.  32 

94. Inhabitant  occupier — Begistration  of 

voters — Qualifying  premises  devised  hy  tenant  to 
his  son,  suhject  to  right  of  widow  to  reside  therein — 
Joint  or  sole  occupation.]  The  deceased,  yearly 
tenant  of  a  house  and  farm,  devised  his  tenancy 
to  his  son,  giving,  by  his  will,  a  right  to  his 
widow  to  reside  in  the  house,  so  long  as  the 
son  was  unmarried.  The  son  was  still  un- 
married, and  the  widow  was  still  residing  in  the 
house.  In  all  other  respects  the  son  was  quali- 
fied as  an  inhabitant  householder  in  respect 
of  the  premises: — Held  (affirming  the  decision 
of  the  Revising  Barrister),  that  the  son  was 
entitled  to  the  franchise.  The  mere  fact  that 
another  person  has  an  incorporeal  right  to 
reside  in  the  house  of  which  he  is  tenant  does 
not  disqualify  for  the   franchise  as  inhabitant 
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householder  an  otherwise  qualified  tenant  of  the 
house.     Torish  v.  Love 

App.,  [1894]  2  I.  R.  372 

95. Inhabitant  occupier  —  Residence  of 

landlord  in  house —  Sight  of  tenant  to  pass  through 
landlord's  kitchen  to  get  to  yard  used  in  common.'] 
The  claimant  and  his  family  lived  in  a  house 
two  storeys  high,  each  storey  comprising  two 
rooms.  They  occupied  the  entire  upper  part, 
and  paid  a  weekly  rent  therefor,  owned  all  the 
furniture  therein,  had  the  key  and  exclusive 
control  thereof,  and  slept  and  cooked  and  ate 
their  meals  therein.  The  claimant's  landlord 
lived  separately  in  the  lower  part,  and  paid  the 
rent  of  the  whole  house  to  a  head  landlord. 
The  front  door  was  common  to  both.  The 
claimant,  in  addition  to  occupjring  the  upper 
part,  had  a  right  to  use  the  hall,  scullery,  privy, 
ashpit,  and  yard,  in  common  with  his  landlord, 
but  in  order  to  get  to  the  yard  he  had  to  pass 
through  the  kitchen  of  the  lower  part.  There 
was  no  personal  service  of  any  kind  rendered 
to  the  claimant  by  his  landlord  : — Held,  that 
there  was  evidence  to  support  a  finding  that  the 
claimant  occupied  the  upper  part  as  a  separate 
dwelling,  and  that  he  was  entitled  to  the 
franchise.     Campbell  v.  Farren 

App.,  37  I.  L  T.  R.  20  ;  3  N.  I.  J.  R.  98 

96. Inhabitant  occupier — Separate     bed- 

room^DweUinghouse-Service  franchise — 48  'Vict., 
c.  3,  s.  3.]  The  claimant  was,  along  with  several 
other  men,  in  the  employment  of  a.  company 
which  carried  on  an  extensive  drapery  business 
in  Belfast.  His  contract  was  to  be  paid  a  yearly 
salary,  to  be  boarded  by  the  company,  and  to 
have  a  bedroom  as  long  as  he  remained  in  their 
service,  the  service  being  determinable  on  notice. 
There  was  a  bolt  inside  to  fasten  the  door,  but 
the  claimant  had  not  the  key.  The  manager 
could  change  an  employee  from  one  bedroom  to 
another,  if  necessary.  There  were  rules,  under- 
stood in  the  house,  regulating  the  occupation  of 
bedrooms  ;  that  the  claimant  could  not  leave  his 
business  in  the  shop  to  go  there  without  per- 
mission ;  that  on  Saturday  the  bedrooms  were 
closed  up  to  2  p.m.  for  cleaning.  There  was  no 
printed  rule  preventing  an  assistant  being  in  his 
bedroom  between  11  a.m.  and  1  p.m.  on  Sunday, 
but  there  was  an  understanding  to  that  effect, 
and  if  an  employee  violated  this  understanding, 
the  superintendent  would  consider  it  his  duty 
to  correct  him : — Held,  that  the  claimant  was  not 
entitled  to  the  franchise.  Stribling  v.  Halse 
(16  Q.  B.  D.  246)  discussed.  M'Quade  v. 
Charlton 

App.,  [1904]  2  I.  R.  383  ;  37  I.  L.  T.  R.  19  ; 
3  N.  I.  J.  R.  99 

97. Inhabitant  occupier — Service  fran- 
chise— 48  Vict. ,  c.  3,  o.  3.]  To  qualify  a  claimant 
for  the  service  franchise  under  48  Vict.,  c.  3, 
s.  3,  the  arrangement  under  which  he  oco'upies 
his"  dwelUnghouse"  must  be  such  as  to  entitle 
him  thereto  as  of  right.  Holland  v.  Chambers 
{John  NicolVs  Case)        App.,  29  I.  L.  T.  R.  24 

98  &  99. Inhabitant  occupier— jS«6/e«8BS' 

without  consent  in  writing — Land  Law  (Ireland) 
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Act,  1881,  ss.  2  and 5 — Occupation  "as  tenant."} 
Sub-tenanoies  having  been  created  without  the 
written  consent  of  the  landlord  in  holdings 
subject  to  the  statutory  conditions  imposed  by 
the  Land  Law  (Ireland)  Act,  1881,  and  also  in 
ordinary  yearly  tenancies  not  subject  to  such 
conditions : — Hdd,  that  the  sub-tenants  were 
entitled  to  the  franchise  as  inhabitant  occupiers 
of  the  portion  of  the  holding  which  had  been 
sublet  to  them,  and  of  which  they  were  in 
occupation  during  the  qualifying  year.  Glenn 
V.  Brennan  App.,  29  I.  L.  T.  R.  79 

100. Inhabitant   occupier —  Tenancy  — 

Prima  facie  case — Evidence  to  rebut  objection.'] 
The  voter  had  ceased  to  occupy  the  qualifying 
premises  in  June,  1908  ;  the  case  was  allowed  to 
«tand  for  "  self,"  and  when  it  was  again  called 
the  solicitor  for  the  voter  stated  that  the  voter 
was  still  tenant  and  had  the  key.  On  this 
■evidence  the  County  Court  Judge  retained  the 
name  on  the  list : — Held,  that  there  was  no 
evidence  that  the  voter  was  an  inhabitant 
occupier.     M'Laughlin  v.  Beatty 

App.,  43  I.  L.  T.  R.  94 

101. Inhabitant  occupier — Tenancy  mth 

iiaimanfs  wife — Agreement  signed  by  her — Bent 
paid  by  claimant — Object  of  landlord — To  defeat 
claimant's  right  to  Ihefranchise-I  A  claimant  who 
had,  contrary  to  a  promise  given  to  his  landlord- 
voted  at  a  parliamentary  election,  was  served 
with  notice  to  quit.  He  was  subsequently  taken 
^nto  the  employment  of  a  brother  of  the  former 
landlord,  but  the  latter  employer  would  not  give 
the  claimant  a  house  unless  his  wife  signed  the 
■agreement  of  tenancy.  The  agreement  was 
:acoordingly  signed  by  her,  but  the  rent  was 
paid  by  the  husband.  It  was  not  concealed; 
and  it  was  so  found  that  the  object  of  this 
arrangement  was  to  deprive  the  claimant  of  his 
right  to  the  franchise.  It  was  maintained  on 
his  behalf  that  in  the  circumstances  he  was  the 
real  tenant,  or  alternately,  that  he  was  sub- 
iienant  to  his  wife : — Held  (afiirming  the  decision 
of  the  Revising  Barrister),  that  the  claimant 
was  neither  tenant  nor  sub-tenant,  and  that, 
accordingly,  the  vote  should  be  disallowed. 
Muldoon  V.  Oalloway       App.,  45 1.  L.  T.  R.  122 

102. Inhabitant    occupier  —  Tenant    or 

iicencee — Succession — Character  of  occupation.] 
A  voter  claiming  in  direct  succession  entered  into 
an  agreement^  with  his  father  on  October  10, 
1908,  under  which  he  went  into  possession,  and, 
in  fact,  exclusively  occupied,  a  house  belonging 
to  his  father,  and  in  respect  of  which  house  he 
had  been  placed  on  the  register,  fey  the  said 
agreement  the  father,  in  consideration  of  natural 
love  and  affection  and  of  a  sum  of  money, 
assigned  portion  of  the  holding  upon  which  the 
aforesaid  house  stood  to  the  son,  the  latter  to 
buUd  a  house  for  himself  upon  the  portion  of  the 
land  assigned  to  him.  In  the  meantime  he  was 
permitted  to  reside  in  the  existing  farmhouse 
(the  father  himself  resided  elsewhere),  the  deed 
providing  that  he  "  will  on  the  1st  day  of 
November,  1909,  or  within  such  reasonable  time 
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thereafter  as  the  dwellinghouse  to  be  erected  as 
aforesaid  may  be  habitables  quit  the  premises  he 
at  present  holds  and  occupies."  The  voter 
continued  in  exclusive  occupation  of  his  father's 
house  until  March  15,  1910,  when  he  moved  into 
the  new  house  in  respect  of  which  he  claimed  in 
successio.n : — Hdd  (affirming  the  decision  of  the 
Revising  Barrister,  that  the  voter  had,  during 
the  portion  of  the  qualifying  period  expiring 
on  March  15,  1910,  been  in  exclusive  occupation 
of  his  father's  house  as  tenant,  and  that, 
accordingly,  the  vote  should  be  allowed. 
aim  V.  Tomney  App.,  45  I.  L.  T.  R.  119 

103. Inhabitant  occupier — Time — Repre- 
sentation of  the  People  Act,  48  Vict,  c.  3— 
Begistration{Ireland)  Act,  c.  11, ss.  26  <fc  27 — 30  cfc 
31  Vict,  c.  102,  s.  3.]  The  words  "  the  whole 
of  the  preceding  twelve  calendar  months"  in 
section  3  of  30  &  31  Vict.,  c.  102,  include  the 
day  on  which  they  are  said  "  to  begin  from." 
M'  Daid  v.  Turner  and  Chambers 

App.,  33  I.  L.  T.  R.  77 
104. Joint  rated  occupiers — House  occu- 
pied by  servant — Servant  registered  as  inhabitant 
occupier — Nature  of  qualification.}      The  names 
of  two  solicitors  appeared  on  the  Supplemental 
List  as  joint  rated  occupiers  of  the  premises  in 
which  they  carried  on  their  business.     Portion 
of  the  premises,  known  as  the  dwellinghouse, 
was  occupied  by  a  man  who  practically  acted  as 
caretaker  for  the  rated  occupiers.    This  man  had 
the  franchise  as  inhabitant  occupier,  but  there 
was  no  evidence  showing  in  respect  of  what 
qualification  other  than  that  of  an  ordinary  in- 
habitant occupier  he  had  got  on  the  register. 
The  County  Court  Judge  found  as  a  fact  that 
the  man  occupied  by  virtue  of  service,  and  struck 
out  the  names  of  the  rated  occupiers  on  the 
grounds  that  their  rating  of  the  dwellinghouse 
must  be  deemed  the  rating  of  the  person  already 
on  as  inhabitant  occupier,  and  that  as  the  latter 
was  deemed  to  be  in  occupation  as  tenant  these 
persons  could  not  be  held  to  be  in  occupation  : — 
Held  (reversing  the  County  Court  Judge),  that 
there  was  evidence  to  establish  that  the  person 
registered  as  inhabitant  occupier  was  so  regis- 
tered by  reason  of  service,  and  that  this  did  not 
affect  the  qualification  of  the  rated  occupiers 
inasmuch  as  the  occupation  which  a  person  was 
deemed  to  enjoy  under  the  service  franchise,  as 
tenant,  was  really  the  occupation  of  the  master. 
Carson  v.  M'  Laughlin        App.,  45 1.  L.  T.  R.  121 

105. Joint  tenants  or  owners  —  Bated 

occupiers — Evidence.}  Where  the  franchise  was 
claimed  by  D.  and  W.  as  joint  rated  occupiers, 
and  the  evidence  was  that  the  qualifying 
premises  had  been  bought  by  W.,  who  had 
become  tenant,  and  had  his  name  inserted  in  the 
register  at  the  previous  revision,  and  that  D. 
and  W.  were  jointly  rated,  the  County  Court 
Judge  found  that,  as  they  were  both  in  occupa- 
tion and  jointly  rated,  they  were  entitled  to  be 
registered  as  voters ; — Hdd,  that  there  was  no 
evidence  of  joint  tenancy  or  joint  ownership. 
M'Laughlin  v.  Cathers      App.,  43 1.  L.  T.  R.  93 
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106. Local    Government    supplement — 

Removal  within  qualifying  period  from  the  parlia- 
mentary borough  to  the  county  parliamentary 
division — Still  resident  within  the  ■municipal 
boroughr—61  &  62  Vict.,  c.  2,  s.  1  {2)— Dublin 
Corporation  Act,  1900  (63  <&  64  Vict.,  c.  264), 
ss.  35  and  57.]  The  claimant  had,  during  the 
qualifying  period,  removed  from  a  residence  in 
the  Parliamentary  Borough  of  Dublin  to  a  house 
in  the  Parliamentary  Division  of  North  County 
Dublin,  but  wWch  was  in  the  Drumcondra  Ward 
within  the  Municipal  Borough  of  Dublin.  The 
claimant  asked  to  have  his  name  inserted  in  the 
Local  Goverhment  Supplement  for  the  said 
Drumcondra  Ward  : — Hdd,  that  as  the  claimant 
did  not  possess  the  necessary  qualification  to 
have  his  name  inserted  in  the  list  of  parlia- 
mentary electors  he  was  not  entitled  to  be  put 
on  the  Local  Government  Supplement,  as  that 
list  was  confined  to  persons  who  would,  but  for 
being  peers,  or  women,  or  persons  registered  as 
parliamentary  voters  elsewhere,  be  entitled  to 
be  put  on  the  parliamentary  list.  Daly  v. 
Campbell  App.,  43  I.  L.  T.  R   97 

107. Local  Registration  of  Title  (Ireland) 

Act,  1891 — Devolution  of  title  from  testate  regis- 
tered owner- — Proof  of  wiU — Evidence — Parlia- 
mentary franchise- — £5  freeholder — 13tfc  14  Vict., 
c.  69,  s.  2.]  On  the  death  of  an  owner  of  land 
registered  under  the  Local  Registration  of  Title 
(Ireland)  Act,  1891,  the  devolution  of  his  estate 
in  the  lands  must  be  proved  in  accordance  with 
the  provisions  of  the  Act,  and  probate  or  letters 
of  administration  must  be  produced.  Proof  of 
Ms  will  by  the  witnesses,  as  in  case  of  real 
estate,  is  inadmiissible.  Where  A.  and  B, 
claimed  the  franchise  as  £5  freeholders,  under 
the  devise  in  a  will  of  a  registered  owner  : — 
Held  that  the  Revising  Rarrister  was  right  in 
rejecting  evidence  by  the  attesting  witnesses 
of  the  due  execution  of  the  will.  Lynch  v. 
Harper 

App.,  [1909]  2  I.  R.  53  ;  43  I.  L.  T.  R.  95 

108   Lodger  —  Cdumn     of     claim    for 

"  amount  of  rent  paid  ' '  filled  in"'  services  in  lieu 
of  rent.y  A  claimant  for  the  lodger  franchise, 
in  stating  the  particulars  of  his  alleged  quali- 
fiation,  inserted  in  the  column  headed ' '  Amount 
of  rent  paid"  the  words  "  Services  in  lieu  of 
rent."  No  evidence  was  given  on  behalf  of 
either  the  claimant  or  the  objector : — Held,  by 
the  Court  of  Appeal  (Palles,  C.B.,  and  Holmes, 
L.J. ;  Lord  O'Brien,  L.C.J.,  dissenting),  that  the 
words  "  service  in  lieu  of  rent "  disclosed  only 
the  relationship  of  master  and  servant,  and  not 
that  of  landlord  and  tenant,  and  that  the 
claimant  was  not  entitled  to  the  franchise. 
Topping  v.  Keogh 

App.,  [1910]  2  I.  R.  1  ;  44  I.  L.  T.  R.  41 

109. Lodger —  Declaration — Comparison 

with  register — Difference  in  rent  paid.]  The 
declaration  of  a  lodger  whose  name  appeared 
upon  the  old  lodger  list  differed  in  the  amount  of 
rent  paid  from  the  entry  in  the  register,  but 
the  description  of  the  premises  occupied  was  the 
same.    The  Revising  Barrister  having  held  that 
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"  same  lodgings "  in  the  declaration  meant 
"  same  apartments,"  and  having  found  that  the 
claimant  had  occupied  the  same  apartments, 
declined  to  require  the  attendance  of  the 
claimant  and  admitted  his  name.  The  Court 
affirmed  this  decision.  Bryan  v.  Fottrell  <t 
Armstrong  App,,  2  N.  I.  J.  R.  9 

110  •  Lodger —  Declaration — "No  rent  by 

agreement  "■ — Qualification — Prima  facie  evidence 
— 41  cfe  42  Vict.,  t.  26  (Parliamentary  and 
Municipal  Registration  Act,  1878),  s  23.]  Where 
in  the  case  of  a  person  claiming  the  lodger 
franchise  the  words  "no  rent  by  agreement" 
appeared  under  the  heading  ' '  amount  of  rent 
paid"  in  the  declaration  annexed  to  the  claim 
and  no  evidence  was  given  either  on  behalf  of 
the  claimant  or  for  the  objector : — Held  (revers- 
ing the  Revising  Barrister),  that  under  section 
23  of  41  &  42  Vict.,  c.  26,  the  declaration  was 
prima  facie  evidence  of  qualification,  and  that 
the  claimant  was  entitled  to  the  franchise. 
Neilson  vV  Fottrell  and  Bryan 

App.,  35  I.  L  T.  R.  213  ;  2  N.  I.  J.  R.  8 

111  Lodger — Declaration— Omissiore  of 

statement  as  to  tenancy.]  In  a  lodger  declaration 
the  claimant  struck  out  not  only  the  words  "  or 
as  joint  tenant,"  but  also  the  words  "  sole 
tenant."  The  Revising  Barrister  held  that  the 
claim  was  good,  or  that  if  amendment  was 
necessary,  the  striking  out  of  the  words  "  sole 
tenant "  was  a  mistake  which  he  had  power  to 
amend  : — Held,  that  it  was  material  to  state  the 
character  of  the  tenancy,  and  that  the  Revising 
Barrister  had  power  to  amend.  Bryan  v. 
Fottrell  and  Beer  App.,  2  N.  I.  J.  R.  9 

Ilia. Lodger — Declaration — Partial  board 

— Rent — Amendment.]  In  a  lodger's  declaration 
the  amount  of  rent  paid  was  stated  to  be  £3ft 
yearly,  and  in  evidence  it  was  admitted  that  that 
sum  included  partial  board.  The  Revising 
Barrister  held  that  the  discrepancy  being  small 
the  claim  was  good,  and  that  if  amendment  was 
necessary  he  had  power  to  amend.  The  Court 
affirmed  this  decision.  Bryan  v.  Fottrell  and 
Bridle  App.,  2  N.  I.  J.  R.  9 

112. Lodger- — Exchisive  use  of  room — No  . 

agreement  between  landlord  and  lodger.]  A  lodger 
claimant  had  the  exclusive  use  of  a  room  in  his 
sister's  house,  but  there  had  been  no  agreement 
between  him  and  her,  and  no  allocation  of  a 
particular  room  to  him  : — Held,  that  he  was  not 
entitled  to  the  lodger  franchise.  M'LaugMin 
V.    Caldwell   ( Thomas) 

App.,  43  I.  L.  T.  R.   92 

113. Lodgers,  Joint— Comtroct  of  tenancy — 

Occupation^  A  son  had  by  arrangement  paid 
£13  a  year  for  the  use  of  a  bedroom.  Some  years 
subsequently  another  son,  on  attaining  age, 
entered  into  arrangement  with  the  father  to 
pay  £13  a  year  also  for'the  joint  use  of  the  afore- 
mentioned bedroom : — Held,  that  the  two  sons 
occupied  jointly,  and  were  entitled  to  the 
franchise  as  joint  lodgers.  Farrell  v.  Richardson 
App.,  45  I.  L.  T.  R.  116 
114.  Lodger — Joint  occupation — Declara- 
tion as  to  rent.]  In  a  declaration  made  by  a 
lodger  who   occupies  jointly  with  another,  it  ist 
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sufficient  to  state  the  amount  of  rent  paid  by  the 
claimant  himself.  Bryan  v.  Fottrdl  and  Perkins 

App.,  2  N.  I.  J.  R.  8 
115. Lodger — Objection-^One  to  two  in- 
habitant householders — Same  name  and  address.'] 
One  objection  to  two  distinct  persons  of  the  same 
name  and  same  address,  held  to  be  insufficient. 
M'Qonagle  v.  Chambers  and  M'Ginniss 

App.,  2  N.  I.  J.  R.  7 

116.  Lodger — Occupation   as   lodger  for 

part,  and  as  owner  for  the  rest,  of  the  qualifying 
year.]  A  lodger  claimant  had  occupied  two 
rooms  in  a  house  as  lodger  for  the  first  part  of 
the  qualifying  year,  but  during  the  year  the 
landlord  died,  having  bequeathed  the  house  to 
the  claimant,  and  appointed  him  executor. 
The  claimant  took  out  probate,  and  occupied 
the  same  two  rooms  for  the  rest  of  the  year : — 
Held,  affirming  the  Revising  Barrister,  that  he 
was  not  entitled  to  the  franchise.  Roddy  v. 
Chambers  App.,  29  I.  L.  T.  R.  27 

117. Lodger — Qualifying  period — Occu- 
pation and  residence — Representation  of  the  People 
{Ireland)  Act,  1888,  s.  4.]  A  lodger  claimant 
ceased  to  reside  in  his  rooms  on  June  7,  and  he 
did  not  intend  to  return  thereto,  but  for  the  pur- 
pose of  not  being  deprived  of  his  vote  he  entered 
into  an  arrangement  with  the  landlord,  his  father, 
that  he  would  retain  possession  of  the  rooms  and 
pay  rent  therefor  up  to  July  31 : — Held,  that 
there  was  not  sufficient  residence  to  sustain  the 
lodger  franchise.  Jf  •  Daid,  Appellant  ;  M'  Laugh  - 
lin.  Respondent  App.,  47  I.  L.  T.  R.  182 

118.  '-  Lodger — Qualifying  premises.]   The 

■claimant  held  as  one  tenancy  three  rooms,  one 
of  which  was  unfurnished,  and  used  by  him  solely 
as  a  workshop.  Without  the  workshop  the 
remaining  two  rooms  were  not  worth  £10  per 
annum  to  the  claimant,  who  claimed  to  be 
entitled  to  the  "lodger  franchise": — Held 
(reversing  the  decision  of  the  Revising  Barrister), 
that  the  claimant  was  entitled  to  the  franchise, 
it  being  immaterial  whether  the  third  room  was 
used  as  a  workshop  or  not,  or  whether  it  was 
furnished  or  unfurnished.  Stuart,  Appellant ; 
Woods,  Respondent        App.,  49  I.  L.  T.  R.  178 

119.  —  Military  officers — Quarters  in  bar- 
tacks — Bed-sittingrooms — Meals  partaken  of  in 
mess-room — Service  franchise — Inhabitant  house- 
•holders — DweUinghouse — :Representation  of  the 
People  Act,  1884  (48  Vict.,  c.  3),  ».  3.]  Certain 
military  officers,  both  commissioned  and  non- 
commissioned, were  assigned  quarters  in  barracks 
which  they  used  as  bed-sittingrooms.  The  heavy 
furniture  was  hired  to  each  officer  by  the  Govern- 
ment at  a  nominal  rent.  Every  commissioned 
officer  had  a  key  for  his  room,  which  he  retained 
while  on  leave  or  when  absent  on  military  duty. 
Each  officer  was  a  dining  member  of  the  mess, 
and  partook  of  all  his  meals  in  the  mess  room, 
except  in  case  of  illness,  when  his  meals  were  sent 
to  his  room  from  the  mess  kitchen.  He  had  a 
right  to  entertain  a  guest  in  his  room,  but  in  such 
case  the  food  was  also  supplied  from  the  mess 
kitchen.     He  was  entitled  to  enter  the  barracks 
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at  all  times,  and  he  could  not  be  compelled  to 
move  from  those  quarters  unless  they  were  re- 
quired for  an  officer  of  superior  rank.  Non- 
commissioned officers  were  bound  to  be  in  their 
quarters  at  twelve  o'clock,  and  they  could  not 
leave  the  barracks  between  that  hour  and  reveille 
next  morning.  The  commanding  officer  had 
power  to  change  these  officers  from  room  to  room 
as  occasion  might  require,  and  any  officer  had 
the  right  to  enter  their  rooms  at  any  time: — 
Held,  that  the  quarters  of  each  officer  in  the 
barracks  did  not  constitute  a  dwellinghouse,  and 
that  there  was  no  distinction  in  principle  between 
the  commissioned  and  the  non-commissioned 
officer.  O'Bnenv.  M'Carthy  {[1912]  2  L  R.  17; 
46 1.  L.  T.  R.  149)  followed.  M'  Daid,  Appellant ; 
Barton,  Respondent  App.,  47 1.  L.  T.  R.  179 

120. •  Mortgagee  in  possession — Occupa- 
tion during  qunlifyinq  period.]  The  name  of  the 
claimant  appeared  in  the  long  list  as  a  £10  rated 
occupier  in  respect  of  a  farm.  Objection  was 
made  on  the  ground  that  the  claimant  was  not  in 
occupation,  as  the  land  had  been  mortgaged  in 
the  Ballymena  Land  and  Investment  Co.,  and 
they  were  mortgagees  in  possession  and  in  receipt 
of  the  rents  and  profits.  The  claimant  lived 
His  name  appeared  in  the  rate 


book  as  rated  oooupifer.  A  caretaker  appointed 
by  the  mortgagees  Uved  in  the  house  on  the  farm, 
and  the  lands  had  been  let  for  grazing  by  an 
auctioneer  appointed  by  the  mortgagees.  The 
secretary  of  the  company  had  written  a  letter  to 
the  claimant's  solicitor,  in  which  he  stated  that 
the  company  held  the  mortgage  but  were  not 
mortgagees  in  possession : — Held,  that  the  Re- 
vising Barrister  was  right  in  holding  that  the 
claimant  was  not  in  occupation  of  the  landss 
during  the  qua'.itying  period  and  in  expunginij 
the  name.  Henry,  Appellant ;  M  Nally,  Re- 
spondent App.,  48  I.  L.  T.  R.  157 

121.  New  lact  in  Court  of  Appeal — Joint 

ovmers — £5  freeholders — Voter  already  registered 
and  not  objected  lo.]  By  the  decision  of  the  Court 
of  Appeal  in  Boyle,  Appellant ;  Bradley,  Respon- 
dent (45  I.  L.  T.  R.  126),  Dominick  Bradley  was 
declared  entitled  to  be  registered  as  a  voter  in 
respect  of  a  £5  rated  freeholder  qualification  in 
respect  of  his  interest  in  a  certain  farm.  This 
farm  had  been  held  by  claimant's  father  as  a 
yearly  tenancy.  The  father  died  intestate  about 
1891,  and  left  surviving  his  widow  and  four  chil- 
dren, including  two  sons,  Thomas  and  Dominick. 
No  administration  was  taken  out,and  Thomas,  the 
eldest  son,  became  the  registered  owner  of  the 
lands,  the  same  having  been  purchased  by  him 
under  the  Land  Purchase  Acts.  When  the 
Court  of  Appeal  admitted  Dominick's  claim  in 
1911,  they  were  unaware  that  Thomas  was  in 
fact  at  that  time,  and  for  a  time  previously 
registered  in  respect  of  a  £5  rated  freehold  quaU- 
fication  in  respect  of  the  same  farm,  and  the 
objector  had  not  brought  that  fact  to  the  notice 
of  the  Revi.«iing  Barrister  at  the  time  or  objected 
to  the  said  Dominick  on  that  account.  At  the 
revision  in  1913  the  names  of  Dominick  and 
Thomas  both  appeared  on  the  list  in  respect  of 
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the  same  farm  as  £5  rated  freeholders,  and  were 
each  objected  to.  The  Revising  Barrister  held 
that  Thomas  was  properly  on  the  register,  and 
that  he  was  bound  by  the  previous  decision  in 
Boyle  V,  Bradley  to  hold  that  Dominick  was  also 
properly  on  the  register ; — Held,  that  the  Court 
was  not  bound  by  its  previous  decision,  inasmuch 
as  new  facts  had  come  before  the  Court,  which 
were  not  before  the  Court  on  the  former  occasion, 
and  on  the  facts  now  disclosed  Dominick  was  not 
entitled  to  be  on  the  register  Boyle,  Appellant ; 
Thomas  Bradley  and  Dominich  Bradley,  Bespon- 
dents  App.,  48  I.  L.  T.  R.  154 

122.  Non-payment  ot  rates — Default    of 

council  in  appointing  rate  collector — Bates  payable 
notwithstanding — Bepreseniation  of  the  People  Act, 
1867  (30  <fc  31  Vict,  c.  102),  .s.  3  (4).]  Actual 
payment  of  rates  is  an  essential  condition  for 
obtaining  the  franchise,  and  the  default  of  a 
county  council  in  not  appointing  a  collector — a 
person  ''  duly  authorised  to  collect  "  the  rates — 
does  not  afford  an  excuse  for  the  non-payment 
of  rates.  Once  »  rate  is  struck  it  becomes 
payable,  and  unless  payment  has  been  made  the 
franchise  cannot  be  conferred.  0' Flaherty  v. 
Clogherty  App.,  45  I.  L   T.  R.  123 

123.  Non-payment  of  rates — Joint  rated 

occupier — Succession  claim — Bates  for  qualifying 
premises — Non-payment  of  second  moiety  of  rates 
in  respect  of  premises  occupied  for  only  the  first 
half  of  the  financial  year.  ]  A  claimant  sought  the 
franchise  as  joint  rated  occupier  in  succession 
from  one  set  of  premises  to  another.  He  con- 
tinued in  occupation  of  the  first  set  of  premises 
for  exactly  six  months  of  the  financial  year,  and 
duly  paid  the  first  moiety  of  rates  due  thereon, 
and  after  his  removal  he  paid  the  second  moiety 
of  rates  due  on  the  second  set  of  premises.  No 
demand  note  for  the  second  moiety  of  the  rates 
on  the  premises  from  which  he  had  removed  had 
been  served  on  the  claimant : — Held,  that  the 
non-payment  of  part  of  the  rates  due  in  respect 
of  one  of  the  qualifying  premises  disquaUfied 
the  claimant,  inasmuch  as  such  premises  were  not 
qualifying  premises  if  all  the  rates  due  thereout 
were  not  paid.     M'Daid  v.  Darragh 

App.,  43  I.  L.  T.  R.  99 

124.  Notice  of  claim — Borough — Signi' 

ture  of  claimant  to  notice  of  claim — Name  on  list 
of  claimants — Jurisdiction  of  Revising  Barrister. 
If  a  notice  of  claim  be  received  by  the  Town 
Clerk  in  a  borough,  and  the  name  of  the  claimant 
be  duly  inserted  in  the  list  of  claimants,  it  is  nbt 
competent  to  the  Revising  Barrister  to  inquire 
into  the  circumstances  under  which  the  claim- 
ant's signature  was  attached  to  the  notice  of 
claim.     M'Grorey  v.  Chambers  {Brown's  Case) 

App.,  [1894]  2  I.  R.  129 

125.  Notice  of  objection.]      Objections 

which  are  not  sufBciently  specific  as  to  the 
residence  of  the  person  objected  to  are  bad ; 
and  the  Revising  Barrister  has  no  power  to 
amend.     Anon.  Rev.  Ct.,  28  I.  L.  T.  499 

126.  Notice   of   objection — Omission  of 

polling  district — Date  of  signing  notice — Onus  of 
proof — Evidence.^    In  a  borough  which  had  been 
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divided  into  polling  districts  a  notice  of  objection; 
served  on  a  voter  omitted  to  state  the  particular 
polling  district  to  which  the  voter  objected  to 
belonged : — Held  (affirming  the  decision  of  the 
Revising  Barrister),  that  the  notice  of  objection 
was  bad.  The  objector  could  not  swear  that 
he  signed  several  notices  of  objection  on  the 
days  they  purported  to  bear  date,  but  the 
notices  were  duly  signed  by  him  before  they 
were  served,  and  they  were  duly  served  within 
tne  Umits  of  time  for  giving  such  notice  : — Held 
(reversing  the  decision  of  the  Revising  Barrister), 
that  iShe  general  prima  facie  presumption  that 
all  documents  are  made  on  the  day  they  bear 
date  applies  to  notices  of  objection.  Kenny  v. 
Kenealy  App.,  ri895]  2  I.  R.  544  ; 

29  I.  L.  T.  R.  20 

127.  Notice  of  objection — Same  name  on 

voters'  list,  on  supplemental  list,  and  on  claimants' 
list — One  general  and  one  specific  notice  of  ohje.c- 
tiorir—ii  Vict.,  c.  17,  s.  27  (8).]  Duffy's  name 
was  on  the  list  of  voters  as  inhabitant  occupier 
of  premises  in  A.,  on  the  supplemental  list 
as  inhabitant  occupier  of  premises  in  B.,  and 
he  had  also  served  a  claim,  and  his  name  was 
on  the  claimants'  list  in  respect  of  the  pre- 
mises in  B.  in  immediate  succession  from  those 
in  A.  He  was  served  with  two  notices  of 
objection,  one  addressed  to  him  as  "  of  A."  and 
objecting  to  him  for  want  of  occupation,  and 
the  other  objecting  on  general  grounds  and 
addressed  to  him  as  "of  B."  Duffy  was  not 
in  occupation  of  the  premises  in  A.  for  the  whole 
qualifying  period,  and  he  failed  to  make  out  his 
claim  for  B.  in  immediate  succession  to  A.  : — 
Held,  that  the  objection  directed  to  Duffy  as  of 
B.  must  be  limited  to  his  claim,  and  the  objection 
directed  to  him  as  of  4.  must  be  limited  to  his 
right  to  be  on  the  list  in  respect  of  those  premises 
and  that,  therefore,  for  want  of  an  objection  to 
his  name  on  the  supplemental  list  his  name 
should  be  retained  there.     Charlton  v.  Duffy 

App.,  29  I.  L.  T.  R.  22 

128.  Objection — Bona     fide     mistake — 

Amendment.']  A  notice  of  objection  described 
in  the  fourth  column  the  qualifying  premises 
as  "Letterbriok,"  instead  of  "  Cloghanbeg." 
The  Assistant  Revising  Barrister  found  that 
the  mistake  was  a  hona  fide  one,  and  that  uo 
person  had  been  misled,  and  he  amended  the 
notice : — Held,  that  he  had  full  authority  to 
amend  under  48  Vict.,  c.  17,8.27(2).  M'Clinchy 
V.  Woods  App.,  3  N.  I.  J.  R.  102 

129. Objection  —  Name     of     claimant 

ivrongly  entered  on  list — Objection  to  claimant  under 
such  name — -Subsequent  correction  of  name  on  list — 
Validity  of  objection — Name  rightly  entered  on 
another  '.ist — Objection  under  right  na/me.'\  A 
claimant's  name  on  the  supplemental  list 
(Form  No.  12)  wrongly  appeared  as  Bernard 
Devine,  his  real  name  being  Bernard  Devlin. 
The  claimant,  seeing  that  his  name  did  not  ap- 
pear on  the  said  list  when  published,  sent  to  the 
clerk  of  the  peace  a  further  claim  in  Form  No.  6, 
and  his  name,  properly  spelt,  duly  appeared  in 
list  (Form  No.  6).    Notice  of  objection  to  the 


(  1709  ) 


DIGEST  OF  CASES. 


(  1710  ) 


PARLIAMENT— FRANCHISE— coffl<»?iMcd. 
claim  in  Form  No.  6  was  admittedly  received, 
and  evidence  that  notice  of  objection  to  the  claim 
in  Form  No.  12  was  posted  to  Bernard  Devine 
by  registered  letter  was  given.  At  the  Revision 
Court  the  Revising  Barrister  amended  the 
mistake  in  list  (Form  No.  12)  to  Bernard  Devlin, 
but  refused  to  hear  the  objection  to  the  claim 
on  the  ground  that  no  proper  notice  of  objection 
had  been  served  with  reference  to  the  claim  as 
amended,  and  held  that  the  name  of  the  claimant 
should  be  retained  on  the  list  (Form  No.  12) 
although  he  took  evidence  de  bene  esse,  and 
found  that  if  such  evidence  were  admissible  it 
would  have  the  effect  of  disentitling  the  claimant 
to  a  vote : — Held,  that  under  the  circumstances 
the  objection  was  valid,  and  that  the  claimant's 
name  should  be  struck  ofE  the  register.  Bovlston 
v.  Dedin  App.,  42  I.  L.  T.  R.  93 

130. Objection — Signing  an  objection  to  a 

claimant  for  a  vote — Handing  such  objection  to 
another  person — Implied  authority  to  retain  a 
solicitor  to  prosecute  such  objection — Withdrawal 
of  retainer.]  The  act  of  signing  an  objection  to 
the  qualification  of  a  person  claiming  to  be 
registered  as  a  voter,  and  the  handing  over  of 
such  objection  to  another  party,  gives  that 
party  an  implied  authority  to  retain  a  solicitor 
on  behalf  of  the  objector  to  prosecute  the 
objection  ;  and,  until  the  objector  withdraws  the 
retainer,  the  authority  of  such  solicitor  to  act  on 
behalf  of  the  objector  cannot  be  questioned, 
and  acts  done  by  the  solicitor  in  prosecutior  of 
the  objection  prior  to  the  date  at  which  his 
retainer  is  withdrawn  will  be  valid.  O'Lehane 
V.  Fottrell  App.,  42  I.  L.  T.  R.  101 

131. Occasional  residence — Electoral  Dis- 
abilities Bemoval  Act,  1891  (54  Vict,  c.  11,  s.  2.] 
The  claimant  had  been  tenant  of  a  house.  No.  17 
Nassau  Street  in  Londonderry,  for  the  past  three 
years.  His  mother  and  brotl  er  resided  in  the 
house.  The  claimant  was  in  the  employment  of 
the  Castlederg  Tramway  Co.,  and  paid  12s.  a 
week  for  h-s  board  in  Castlederg.  He  returned 
to  Londonderry  on  the  Saturday  of  every  third 
■week  and  slept  in  17  Nassau  Street  on  such 
Saturday  nights.  The  Revising  Barrister  having 
found  as  a  fact  that  the  occupation  of  the 
claimant  was  insufficient ; — Hdd,  that  the 
Revising  Barrister  was  not  bound  to  hold  other- 
wise by  virtue  of  section  2  of  the  Electoral 
Disabilities  Removal  Act,  1891.  M'GUloway, 
Appelant ;  Mahon,  Respondent 

App.,  48  I.  L.  T.  R.  160 

132. Occasional  use  ol  premises — Taken 

solely  to  obtain  vote,]  By  agreement  dated  July 
1,  1912,  the  claimant  became  tenant  of  back 
office,  third  floor,  and  second  office,  front  third 
floor,  of  certain  commercial  buildings  at  yearly 
rent  of  £12.  The  claimant  got  the  keys  of  the 
offices  and  possession,  and  rent  was  paid  under 
the  agreement.  The  furniture  consisted  of  four 
or  five  chairs  and  a  table.  The  claimant  used 
the  offices  occasionally  for  waiting,  reading  and 
writing.  No  person  resided  in  the  office.  They 
were  not  cleaned,  and  had  no  fire  at  any  time. 
The  Revising  Barrister  held  that  the  transaction 


PARLIAMENT— FRANCHISE— co»<i»iiei. 
was  merely  colourable,  and  entered  into  solely 
for  the  purpose  of  creating  a  vote,  and  was  not 
bona  fide,  and  that  the  voter  did  not  occupy  the 
offices  during  the  qualifying  year : — Held,  that 
the  Court  could  not  interfere  with  the  decision 
of  the  Revising  Barrister.  Harte,  Appettant; 
M'Daid,  Bespondent     App.,  4«  I.  L.  T.  R.  158 

133. Occupation — Licensed    premises— 

Licence  not  in  voter'' s  name.  ]  The  claimant  was 
tenant  and  rated  occupier  of  a  licensed  house  for 
nineteen  years,  which  he  had  derived  under  his 
mother's  will.  On  her  death,  in  1894,  he  had 
gone  into  possession  and  occupation,  and  had 
since  paid  the  rent  and  rates.  The  claimant 
being  a  journalist,  it  was  arrangedthat  the  licence 
should  be  transferred  into  the  name  of  his  sister, 
who  with  another  sister  and  the  claimant  lived 
together  in  the  licensed  premises.  The  claimant 
took  all  the  profits  of  the  business  and  paid  all 
the  accounts  and  outgoings: — Held,  that  occu- 
pation was  sufficiently  proved  to  entitle  the 
claimant  to  the  franchise.  Mahon,  Appellant  ; 
Roddy,  Bespondent        App.,  48  I.  L.  T.  R.  159 

134. Occupation  as  tenant  —  Eviction 

notice — Expiration  of  six  months — Demand  of 
possession — Summons  for  possession — Continu- 
ance in  occupation  without  redeeming  or  paying 
rent—Be-instatement — Land  Law  {Ireland)  Act, 
1887,  B.  7.]  The  right  to  the  franchise  of  tenants 
otherwise  qualified,  on  whom  eviction  notices 
under  the  7th  section  of  the  Land  Law  (Ireland) 
Act,  1887,  have  been  served,  is  preserved  by 
the  saving  clause  in  that  section,  where,  during 
the  qualifying  period,  there  has  been  no  demand 
of  possession  made,  summons  for  possession 
issued  and  served,  nor  any  other  step  taken 
signifying  dissent  to  the  voters'  occupation  as 
statutory  caietaker's  after  the  expiration  of  the 
eviction  notice.  Kirhpatrich  v.  Beggan ;  Sam 
V.  Maguire  ;  Charlton  v.  Dolan ;  Same  v  Oilroy  ; 
Same  v.  Gallagher ;  Same  v.  Feely 

App.,  [1894]  2  1.R  451 
135.  — —  Occupation  as  tenant  —  Eviction 
notice — iExpiration  of  six  months — Demand  of 
possession — Summons  for  possession — Continu- 
ance in  occupation  without  redeeming  or  paying 
rent — Land  Law  {Ireland)  Act,  1887,  s.  7.]  On 
June  1,  1892,  H.,  who  was  then  the  tenant  of  the 
qualifying  premises,  but  against  whom  his  land- 
lord had  obtained  an  ejectment  decree  for  non- 
payment of  rent,  was  served  with  an  eviction 
notice  under  section  7  of  the  Land  Law  (Ireland) 
Act,  1887.  The  six  months  expired,  and  in 
December,  1892,  possession  of  the  said  premises 
was  demanded,  and  a  summons  for  possession 
served.  No  further  proceedings  were  taken, 
and  H.,  without  having  redeemed  or  paid  any 
rent  for  the  qualifying  premises,  continued  in 
occupation  of  them  during  the  qualifying  year  : — 
Held  (diss.  Palles,  C.B ),  that  H.  was  not  en- 
titled to  the  franchise.     Holland  v.  Graham 

App.,  [1894]  2  I.  R.  434 

136. Occupation  as  tenaat— Inhabitant 

householder — -Death  of  former  tenant  intestate — 
Occupation  by  son  with  consent  of  other  next-of-  kin. 
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The  father  of  the  claimant  died  in  Feb.,  1909, 
leaving  his  widow  and  the  claimant,  his  only 
next-of-kin,  in  sole  occupation  of  his  house  and 
farm.  The  claimant  stated  that  his  father  had 
made  a  will,  which  had  not  been  proved,  but 
whic^  gave  a  life  interest  in  the  place  to  the 
widow.  An  agreement  entered  into  on  July 
7,  1909,  between  the  widow  and  son  recited  that 
the  former  tenant  died  intestate.  The  said 
agreement  provided  that  the  claimant  should 
become  tenant  in  succession  to  the  deceased,  and 
should  be  accepted  by  the  landlord,  and  that  the 
widow  should  have  no  claim  in  specie  on  or  to 
the  tenancy,  reserving  her  right  to  her  distribu- 
tive share  of  the  estate  of  the  deceased : — Held, 
that  the  claimant  was  in  sole  occupation  and 
entitled  to  the  franchise.  Baird,  Appellant ; 
Wallace,   Respondent     App.,  47  I.  L.  T.  R.  203 

137.  Occupation    as    tenant  —  Premises 

taken  for  purposes  of  drill  club.']  The  premises 
in  respect  of  which  the  votes  were  claimed  were 
let  to  R.  S.  and  E,  Y.  as  monthly  tenants  from 
June  1,  1912,  at  rent  of  £2  per  month.  The 
premises  were  used  from  the  beginning  for  the 
purposes  of  a  Unionist  Drill  Club,  but  the  club 
paid  no  rent  to  the  voters.  The  club  was  used 
for  the  purpose  of  drilling  men.  They  paid 
nothing.  Any  expenses  of  the  club  were  paid 
by  the  club.  The  voters  were  members  of  the 
club  : — Held,  that  the  case  was  governed  by 
Whelan  v.  Phcenix  (1  Lawaon  222),  and  the 
voters  occupied  as  tenants,  and  were  entitled 
to  be  on  the  register.  M^Daid,  Appellant ; 
Smith  and  another.  Respondents 

App.,  48  I.  L.  T.  R.  162 

138.  '•  Owner  or  tenant" — Rated  occu- 
pier— Occupation — Manager.]  The  voter  had 
been  rated  for  the  qualifying  premises,  con- 
sisting of  a  shop  and  office.  He  had  been  in 
occupation  during  the  qualifying  period  as 
manager  of  the  property  for  trustees  under  his 
father's  will,  and  was  also  allowed  to  use  the 
premises  for  his  own  business  as  commission 
agent : — Held,  that  the  voter  was  not  "  owner 
or  tenant  "  ;  that  he  occupied  merely  as  lioencee, 
and  was  not  entitled  to  the  franchise  as  rated 
occupier.     Mahon  v.  O'Neill 

App.,  43  I.  L.  T.  R.  101 

139.  • — -  Owner  registered  subject  to  equities 
•^Inhabitant  householder — Joint  occupation — 
30  (b  31  Vict.,  c.  67,  o.  3.]  A.,  a  tenant  from 
year  to  year  of  the  premises  out  of  which  the 
claimant  sought  to  qualify  for  the  franchise, 
having  died  intestate,  his  son  B.,  who  remained 
in  joint  occupation  with  A.'s  widow  and  a 
daughter,  signed  an  agreement  for  the  purchase 
of  the  fee-simple  of  the  holding,  was  registered 
as  owner  under  the  Land  Purchase  Acts,  and 
paid  the  annuity  to  the  Land  Commission  in 
his  own  name.  No  evidence  was  tendered  that 
the  widow  and  daughter  had  released  their 
claims  in  specie  : — Held  (reversing  the  decision 
of  the  Revising  Barrister),  that  the  claimant, 
not  being  in  sole  occupation,  was  not  entitled 
to  be  registered  as  a  voter.  M^Nally,  Appellant ; 
Kyle,  Respondent  App.,  49  I.  L.  T,  R.  186 
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140. Ownership  as  distinct  from  occupa- 
tion— Joint  rated  occupiers — Lands  vested  in 
claimants  as  ovmers  in  fee-simple — Representation 
of  the  People  Act,  1868  (31  *  32  Vict.,  c.  49),  s.  6 
— Representation  of  the  People  Act,  1884  (48  Vict, 
c.  3),  s.  4  (2).]  Two  persons,  joint  owners  in 
fee-simple  of  lands  rated  at  £20  and  upwards, 
which  lands  they  had  occupied  and  worked 
jointly  during  the  qualifying  period,  and  who  did 
not  derive  their  interest  in  said  lands  by  descent, 
succession,  marriage,  marriage  settlement  or 
will,  or  occupy  the  same  as  partners,  claimed  to 
be  put  upon  the  register  of  voters  as  joint  rated 
occupiers.  It  was  objected  that  when  persons 
in  joint  occupation  of,  and  jointly  rated  for 
lands,  were  also  owners  of  a  freehold  estate,  or 
acquired  a  freehold  estate  in  such  lands,  the 
effect  of  section  4  (2)  of  the  Representation  of 
the  People  Act,  1884,  was  to  cut  down  the 
number  of  persons  entitled  to  be  registered  from 
two,  as  enacted  by  section  6  of  the  Representa- 
tion of  the  People  Act,  1868,  to  one,  except 
where  they  came  within  the  proviso  to  section  4 
of  the  former  Act : — HeM  (affirming  the  Revising 
Barrister),  that  section  4  (2)  of  the  Act  of  1884 
referred  to  ownership  as  distinct  from  occupation 
of  lands,  and  that  the  claimants  having  ad- 
mittedly all  the  qualifications  necessary  to  entitle 
them  to  be  registered  as  voters  as  joint  rated 
occupiers  under  the  Act  of  1868,  were  not 
rendered  disentitled  to  be  so  registered  by 
having  or  having  acquired  a  freehold  estate  in 
the  said  lands,  and  that  the  rated  occupation 
franchise  was  not  affected  or  restricted  by 
section  4  (2)  of  the  Act  of  1884.  M'NaUy, 
Appellant ;  Wilson  and  others.  Respondents 

App.,  47  I.  L.  T.  R.  192 

141. Part  of  house  separately  occupied— 

Inhabitant  householder — One  room  substituted  for 
another — Succession.]  A  voter  who  occupied  for 
part  of  the  quaUfying  period  a  kitchen  and  back 
room  upstairs  as  his  dwelUnghouse,  subsequently 
changed  from  the  back  room  upstairs  to  the 
front  room  downstairs,  but  retained  the  kitchen 
all  the  time  : — Held  (reversing  the  Revising 
Barrister),  that  a  succession  claim  was  unneces- 
sary. Doherty,  Appellant ;  Buchanan.  Respon- 
dent App.,  47  I.  L.  T.  R.  190 

142. Partnership — Alleged  dissolution  of 

— Rated  occupier — Onus  of  proof.]  Two  persons 
claiming  the  franchise  as  rated  occupiers  had 
entered  into  a  partnership,  and  had  been  in 
the  habit  of  conducting  their  business  as  a 
partnership.  The  witness  examined  on  their 
behalf  said  he  could  not  swear  that  there  had 
not  been  a  dissolution  of  the  partnership.  No 
affirmative  proof  was  given  by  the  objector  of 
a  dissolution.  The  Revising  Barrister  was 
satisfied  on  the  evidence  that  a  partnership  had 
existed,  and  he  held  that  the  onus  was  then 
upon  the  objector  to  give  affirmative  evidence 
of  a  dissolution.  As  no  such  proof  was  tendered 
by  the  objector,  he  admitted  the  names : — 
Held,  that  the  fiiling  of  the  Revising  Barrister 
was  right.     M'Daid  v.  Chanihers 

App.,  44  I.  L.  T.  R.  35 
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143.  Partnership — Joint  rating — Occupa- 
tion of  qualiftjinj  premises  partnership — Declara- 
tion of  trust — Evidence.']    A  deed  of  partnership, 
made  between  father  and  son,  provided  that  the 
parties  thereto  should  carry  on  the  business  of 
iarmers  and  graziers,   with  equal   division   of 
profits,  on  a  farm,  the  property  of  the  father, 
having  been  vested  in  him  under  the  provisions 
of  the  Land  Purchase  Acts,  and  registered  in 
his  name  under  the  Local  Registration  of  Title 
{Ireland)  Act,  1891.    The  partnership  deed  con- 
tained a  declaration  by  the  father  that  from  the 
date  of  the  said  deed  he  should  hold  the  lands 
in  trust  for  himself  and  his  son  for  the  purposes 
of  the  partnership.    The  deed  also  contained  a 
proviso  that  the  father  might  at  any  time  deter- 
mine the  partnership  by  one  month's  notice, 
and  might  at  any  time  revoke  the  partnership 
deed  by  deed  or  will ;  and  that  the  death  of  the 
father  should,  in  any  event,  operate  to  revoke 
the  partnership  deed.      The  said  deed  was  not 
registered  under  the  Local  Registration  of  Title 
{Ireland)  Act,  1891.    On  a  claim  by  the  son  to 
the  franchise  in  respect  of  his  occupation  of  the 
said  farm,  his  father  stated  that  he  and  his  son 
had,  since  the  date  of  the  deed,  worked  the  farm 
as  partners,  and  that  the  profits  derived  there- 
from were  put  in  a  drawer,  and  that  each  of  them 
"  had  the  same  right  to  it."     It  was  admitted 
by  the  father  that  he  had  made  payments  to 
advance  some  other  of  his  children.     No  other 
evidence   was   given    on    behalf   of   either   the 
■claimant  or  the  obieotor.    The  Revising  Barrister 
held  that  the  father  was  in  sole  occupation  of 
the  farm,  and  struck  the  claimant's  name  off 
the    list : — Held,    on    appeal,    that   there    was 
evidence  to  support  the  decision  of  the  Revising 
Barrister,  and  that  there  was  nothing  in  the 
partnership   deed  to   coerce   him   to   decide  in 
favour  of  the  claimant.     Regan  v.  Toorish 

App.,  42  I.  L.  T.  R.  90 

144.  Partnership  premises — One  partner 

sole  lessee — Joint  occupation.']  Three  persons 
entered  into  partnership,  one  of  the  partners 
being  sole  lessee  of  the  premises  dedicated  to 
the  business.  The  said  premises  were  to  remain 
the  property  of  the  lessee,  who,  if  he  ceased  to 
be  partner,  was  to  be  at  liberty  to  resume  pos- 
session. During  the  continuance  of  the  partner- 
ship the  rent  was  to  be  paid  out  of  the  earnings 
of  the  business,  and  if  the  same  were  insufficient 
it  was  to  be  paid  by  the  partners  rateably  and 
in  proportion  to  their  respective  shares  in  the 
profits  of  the  business  : — Held,  that  there  was  a 
joint  occupation  as  tenants  which  entitled  the 
three  partners  to  the  franchise.'  M^Keman  v. 
Gillespie  and  others  App.,  45  I.  L.  T.  R.  105 

145.  Poor  rate — Arrears — Incoming  ten- 
ant paying  portion  of  rate  proportionate  to  period 
of  his  occupation.]  The  voter  became  tenant  of 
a  house  on  April  1,  1913.  On  April  1,  1912,  a 
rate,  including  the  poor  rate,  was  struck  for  the 
year  ending  March  31,  1913.  The  second 
moiety  of  this  rate,  amounting  to  9s.  8d.,was 
due  and  unpaid  in  respect  of  the  premises.  It 
was  contended  that  no  notice  or  demand  in 
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respect  of  this  9s.  8d.  had  been  given  to  the  voter, 
and  that  he  was  not  liable  for  these  arrears.  The 
Revising  Barrister  held  that  the  voter  was  dis- 
qualified by  reason  of  the  non-payment  of  rates 
payable  from  him  previously  to  Jan.  1,  1913  : — 
Held,  that  on  the  case  stated  by  the  Revising 
Barrister,  the  Court  could  not  interfere,  and  the 
claimant  was  not  entitled  to  the  franchise. 
Campbell,  Appellant ;    Mahony,  Respondent 

App.,  48  I.  L.  T.  R.  163 
148.  Power  of  Revising  Barrister  to  cor- 
rect mistake — Parliamentary  Registration  {Ire- 
land) Act,  1885  (48  tfc  49  Vict.,  c.  17,  s.  27, 
(1  and  6).]  It  is  provided  by  sub-section  1  that 
the  Revising  Barrister  shall  correct  any  mis- 
take which  is  proved  to  have  been  made  in  any 
list,  and  by  sub-section  6  that  he  shall  expunge 
the  name  of  any  person,  whether  objected  or  not, 
where  it  is  proved  that  such  person  was,  on  the 
20th  July  next  preceding  the  holding  of  the 
Revision  Sessions,  incapacitated  by  any  law  or 
statute  from  voting.  The  name  of  F.  B.  ap- 
peared on  the  list  of  voters  (Form  17)  as  an 
inhabitant  occupier  of  a  house  at  26  Pembroke- 
street,  in  the  borough  of  Lublin  ;  and  the  name 
of  J.  K.  appeared  on  a  similar  list  as  an  in- 
habitant occupier  of  a  shop  and  parlour  at  10 
Whitefriar-street,  in  the  same  borough.  No 
official  or  private  objection  had  been  published 
or  served  in  respect  of  either  names,  but  the 
word  "  Taxes  "  had  been  printed  in  the  pub- 
lished list  opposite  the  name  of  -/.  K.  It  was 
proved  at  the  hearing  by  the  Collector-General'-i 
representative  that  the  taxes  had  not  been 
paid  on  either  of  the  premises,  and  that  the 
names  of  the  voters  had  been  inadvertently 
returned  by  him  to  the  town  clerk  on  the  list 
of  voters  as  entitled  to  the  franchise  : — Held, 
by  the  Revising  Barristers,  that  they  had  no 
jurisdiction  by  reason  of  the  non-payment  of 
the  taxes  to  expunge  the  names  of  either  of  the 
voters  from  the  list  of  voters,  under  sub- section 
1  of  the  above  section,  as  the  correction  of  a 
mistake  in  any  list,  or  under  sub-section  6  as  an 
incapacity.     Bolger  and  Kelly's  Case 

Rev.  Ct.,  29  I.  L.  T.  R.  112 
147. Prima  facie  proof  of  ground  of  ob- 
jection— By  ' '  evidence,  repute,  or  otherwise  " — 
Registration  agent's  notes — Absence  of  agent — 
Identification  of  notes  by  another  agent — Parlia- 
mentary Registration  {Ireland)  Act,  1885,  (48 
Vict.,  c.  17),  s.  27  (9).]  In  the  absence  of  a  regis- 
tration agent,  the  Revising  Barrister  accepted, 
as  prima  facie  proof  of  an  objection  to  voters, 
evidence  given  by  another  agent  of  the  entries 
and  notes  made  in  the  books  of  the  absent  agent. 
On  a  subsequent  occasion  the  latter  agent  at- 
tended and  verified  on  oath  the  entries  in  his 
books.  The  Revising  Barrister  found,  also,  that 
this  evidence  was  prima  facie  proof  of  the  several 
objections: — ffeW,thatthequestionof^nma/act(! 
proof  was  one  exclusively  for  the  Revising 
Barrister.  Burgess,  Appellant ;  Bell,  Respon- 
dent App.,  47  I.  L.  T.  R.  201 

148. Rated  occupier— C/aim  to  be  rated — 

13  &  14  Vict.,  c.  69,  s.  110.]      A  claim  to  be 
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rated  in  respect  of  certain  premises  must  he 
sufficiently  specific  to  enable  the  premises  in 
respect  of  which  it  is  served  to  be  identified. 
Torish,  Appellant,  v.  Moore,  Respondent 

App.,  29  I.  L.  T.  R.  25 

149.  Rated  occupier — Inhahitant  house- 

holder — Qualification  other  than  that  in  the  list — 
Power  of  Revising  Barrister. 1  Where  a  voter 
described  in  the  list  as  a  rated  occupier  is  objected 
to  on  the  ground  that  he  is  not  rated,  and  when 
this  objection  is  borne  out  by  the  rate  book,  the 
Revising  Barrister  has  no  power  to  receive 
evidence  supporting  the  right  of  the  voter  to  be 
placed  on  the  list  of  voters  as  an  inhabitant 
householder.     Morgan  v.  Shirlow 

App.,  1  N.  I.  J.  R.  33 

150.  Rated    occupier — Joints-Death    oj 

tenant — One  son  accepted  as  tenant  with  knowledge 
of  other  next-of  kin — Fair  rent  fixed — Other  sons 
remaining  in  leneficial  occupation  without  re- 
leasing claim.]  The  tenant  of  a  farm,  to  which 
the  Land  Law  (Ireland)  Act,  1881,  applied,  died 
intestate.  No  administration  wag  taken  out. 
The  eldest  son,  with  the  knowledge  of  all  the 
other  next-of-kin,  got  his  name  entered  in  the 
landlord's  books  and  fixed  a  fair  rent  in  his  own 
name.  His  mother  and  two  brothers  remained 
in  joint  beneficial  occupation  of  the  farm  along 
with  him  during  the  qualifying  period,  and 
without  having  released  their  claims  on  the 
farm.  Each  of  the  three  brothers  claimed  to 
be  jointly  rated,  the  one  with  the  other  two,  in 
respect  of  the  farm,  the  valuation  of  which  was 
£45.  The  eldest  brother  had  already  been  ad- 
mitted to  the  franchise  in  respect  of  the  farm, 
and  his  name  was  on  the  Register.  The 
Revising  Barrister,  being  of  opinion  that  all  the 
brothers  had  a  specific  interest  in  the  tenancy, 
and  finding  that  they  were  all  in  occupation  of 
the  premises,  admitted  one  of  the  younger 
brothers  as  a  joint  rated  occupier  to  the  fran- 
chise. The  majority  of  the  Court  of  Appeal 
affirmed  this  decision.     Riddall  v.  M'Oowan 

App.,  29  I.  L.  T.  R.  77  ;  3  N.  I.  J.  R.  108 
iSub  nom.  Riddall  v.  M'Oovern. 

151.  Rated  occupier — Joint — Mother  and 

ion — Son  a  minor  during  qualifying  period.']  S., 
who  came  of  age  during  the  qualifying  year, 
claimed  as  a,  joint  rated  occupier  with  his 
mother,  under  an  agreement  for  a  partnership 
made  with  her  shortly  before  the  commence- 
ment of  the  qualifying  period.  His  mother  had 
been  tenant  of  the  premises  till  August  of  the 
qualifying  year,  when  the  landlord,  at  the 
mother's  request,  inserted  the  son's  name  along 
with  hers  in  the  receipt  for  the  quarter  ending 
August  1st.  A  claim  to  be  rated  in  the  joint 
names  of  mother  and  son  was  served  : — Held 
(affirming  the  Recorder  of  Londonderry),  that 
S.  was  entitled  to  the  franchise.  M'Daid  v. 
Chambers  {Sowers'  Case) 

App.,  29  I.  L.  T.  R.  81 

152.  — —  Rated  oceufier—Not  in  occupation— 
— Not  rated.]  Two  persons  whose  names  ap- 
peared on  the  list  as  rated  occupiers  had  not  been 
in  occupation  of  the  premises  during  the  qualify- 
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ing  period,  nor  were  they  rated  in  respect  thereof. 
In  one  case  it  was  stated  by  the  solicitor  that 
A.,  &  sister  of  the  claimant,  was  the  person  in 
occupation,  but  the  rate-book  showed  that  A. 
was  not  rated.  In  the  other  case  the  person  had 
sold  the  property  in  respect  of  which  the  claim 
had  been  made,  and  there  was  no  evidence  save 
the  statement  of  the  solicitor  that  he  had  been 
in  occupation  during  the  whole  of  the  qualifying 
period.  He  was  not  rated  for  the  property 
described  in  the  list.  In  the  first  case  the 
County  Court  Judge  changed  the  name  to  ^., 
and  in  the  second  he  retained  the  name  on  the 
list : — Held,  that  both  rulings  were  wrong. 
M'Laughlin  v.  Livingstone 

App.,  43  L  L.  T.  R.  89 

153.  Rated    occupier  —  Occasionality  — 

Joint  rated  occupier — Premises  taken  solely  to  ob- 
tain votes — Sole  occupation — Occupation  of  sub- 
tenant or  licencee.]  Prior  to  March,  1 892,  two  sons 
lived  with  their  father  in  premises  of  which  he 
was  the  tenant,  and  which  it  became  desirable 
to  take  down  and  rebuild.  In  March,  1892,  it 
was  arranged  that  the  sons  should  become  the 
joint  tenants  of  other  premises,  and  be  jointly 
rated  in  respect  of  the  same,  in  order  to  quality 
themselves  for  the  franchise.  As  soon  as  the 
arrangement  was  completed  the  father  and  the 
two  sons  moved  into  the  premises,  of  which 
the  sons  thus  became  the  tenants,  and  resided 
there  till  August,  1893,  when  all  three  moved 
back  into  the  premises,  of  which  the  father  was 
tenant,  and  which  had  been  rebuilt  in  the 
interval.  The  sons  paid  the  rent  and  poor  rates 
of  the  premises  of  which  they  were  the  tenants, 
but  the  father  was  surety  for  the  payment  of 
the  rent,  and  paid  all  the  household  expenses 
of  the  establishment,  including  the  maintenance 
of  his  two  sons.  The  Revising  Barrister  held 
that  the  arrangement  for  obtaining  the  tenancy 
of  the  house  in  the  names  of  the  sons  was  not 
bona  fide,  and  that  the  father  was  the  sole 
occupier  of  the  house,  and  disallowed  the 
votes  : — field  (reversing  the  Revising  Barrister), 
that  the  sons  were  entitled  to  the  franchise  as 
joint  rated  occupiers  of  the  premises  of  which 
thev  were  tenants.     Mooney  v.  Chambers 

App.,   [18941  2  I.  R.  374 

154.  Rated  occupier — Occupation  as  ten- 
ant— Tenant,  father  of  claimant,  dying  intestate — 
Claimant  accepted  as  tenant — Consent  of  other 
next-of-kin  —  Joint  or  sole  occupation.]  The 
claimant's  father  had  been  tenant  from  year  to 
year  of  the  qualifying  premises.  He  died  in- 
testate, leaving  his  widow  and  one  son  (the 
claimant)  sole  next-of-kin.  The  widow  and  the 
claimant  continued  to  live  on  the  farm  during 
the  qualifying  period.  The  claimant  had  been 
accepted  by  the  landlord  as  tenant.  The 
Revising  Barrister,  on  these  facts  being  proved, 
allowed  the  case  to  stand  for  the  attendance 
of  the  widow  to  prove  that  she  had  released  her 
claim  on  the  farm.  She  did  not  attend,  and 
the  Revising  Barrister  disallowed  the  vote,  on 
the  ground  that  the  claimant  was  not  in  sole 
occupation  : — HeUd  {diss.  FitzGibbon,  L.J.),  that 


(  1717  ) 


DIGEST  OF  CASES. 


(  1718  ) 


PARLIAMENT— FRANCfflSE—conimwed. 
there  was  evidence  to  support  the  finding  of 
the  Revising  Barrister,  and  that  his  decision 
should  be  affirmed.     Gormley  v.  Buchanan 

App.,  [1894]  2  I.  B.  299 

155. Rated  occupier — Occupation  as  ten- 
ant— Tenant,  father  of  voter,  dying  intestate — 
Voter  accepted  as  tenant — Consent  of  other  next-of- 
kin — Joint  or  sole  occupation— Onus  of  proof. I 
The  father  of  the  voter  was  the  prior  tenant  of 
the  qualifying  premises.  He  died  intestate  in 
1881,  leaving  his  widow  and  the  voter  (his  son) 
his  only  next-of-kin  him  surviving,  and  in 
occupation  of  the  qualifying  premises.  In  1882 
the  voter  fixed  by  agreement  the  fair  rent  of 
the  holding  under  the  Land  Law  (Ireland)  Act, 
1881,  and  was  thenceforth  treated  as  tenant  by 
the  landlord.  The  voter  stated  that  he  was 
accepted  by  the  landlord  as  tenant  with  his 
mother's  consent.  The  mother  all  along  lived 
on  the  farm,  and  was  maintained  by  its  produce. 
She  was  not  examined  to  prove  that  she  con- 
sented to  the  change  in  the  tenancy,  nor  was 
any  evidence  given  that  she  had  surrendered  her 
rights  under  her  husband's  intestacy,  nor,  on 
the  other  hand,  was  evidence  produced  by  the 
objector  to  show  that  she  made  any  claim  upon 
the  farm.  The  Revising  Barrister  held  that  the 
mother  had  not  relinquished  her  claim  on  the 
qualifying  premises,  that  there  was  in  fact  a 
joint  beneficial  occupation  by  the  voter  and  his 
mother,  and  accordingly  struck  the  voter's  name 
off  the  register: — Held  {diss.  FitzGibbon,  L.J.), 
that  there  was  evidence  on  which  the  Revising 
Barrister  might  so  find,  and  that  his  decision 
should  be  afiirmed.  Per  FitzGibbon,  L.J.  : 
The  tenant  and  rated  occupier  of  qualifying 
premises  does  not  lose  the  franchise  upon  proof 
of  the  simple  fact  that  someone  else  lives  on 
the  premises,  who  appears  prima  faerie  to  have 
an  equitable  claim  upon  the  assets  of  a  deceased 
tenant  of  the  premises,  when  there  is  no  evidence 
to  show  that  that  person  has  made  any  claim. 
Brown  v.  Buchanan         App.,  [1894]  2  I.  R.  318 

156.  Rated  occupier — Occupation  as  ten- 
ant —  Tenants  —  Grandfather  of  claimant  dying 
intestate — Consent  of  other  next-of-kin — Claimant 
accepted  as  tenant.]  The  claimant's  grandfather 
was  tenant  of  the  qualifying  premises.  He  died 
many  years  ago.  No  personal  representation  to 
him  was  taken  out,  but  his  two  sons  (claimant's 
father  and  uncle)  remained  in  occupation  of  the 
premises,  the  claimant's  father  being  treated  as 
the  tenant  by  the  landlord.  On  his  father's 
death  the  claimant  was  accepted  as  tenant  by 
the  landlord.  During  the  qualifying  period  the 
claimant's  uncle  and  the  next-of-kin  of  the 
claimant's  father  all  resided  together  on  the 
premises.  It  was  alleged  that  the  claimant's 
father  made  a  wiU,  but  no  probate  of  same  was 
obtained,  nor  were  letters  of  administration  to 
his  estate  taken  out.  The  Revising  Barrister, 
on  these  facts  being  proved,  allowed  the  case 
to  stand  for  the  attendance  of  the  claimant's 
uncle  and  bis  father's  other  next-of-kin,  to  prove 
that   they   had  released  their   claims   or   had 
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assented  to  any  change  of  tenancy.  None  of 
them  attended,  and  no  further  evidence  was 
given.  The  Revising  Barrister  held  that  the 
grandfather  died  intestate,  that  the  uncle  still 
continued  to  occupy  the  premises  as  one  of  his 
next-of-kin,  without  having  released  his  clainL 
on  the  farm.  He  also  held  he  had  not  sufficient 
legal  evidence  to  enable  him.  to  hold  that  the 
next-of-kin  of  the  claimant's  ifather  (other  than 
the  claimant  himself)  had  released  their  interest 
or  ceased  to  occupy  the  farm  as  such  next-of-kin 
jointly  with  the  claimant  as  joint  occupiers : — 
Held,  that  the  decision  of  the  Revising  Barrister 
should  be  aff.rmed.     Arbuckle  v.  Buchanan 

App.,  11894]  2  I.  R.  339 

157. Rated  occupier — Omission  of  name 

from  rate-book — Claim  to  be  rated — Guardiam — - 
Secretary  of  county  council — 13  &  14  Vict.,  c.  69, 
s.  no— 61<fc62  Vict.,  c.  37,  s.  6  (a).]  A  claim 
to  be  rated  in  accordance  with  the  provisions 
of  section  110  of  the  Representation  of  the 
People  (Ireland)  Act,  1850,  on  the  guardians 
of  the  union  as  the  rating  authority  may  now, 
by  operation  of  section  6  (o)  of  the  Local  Goverp- 
ment  Act,  1898,  be  duly  served  by  presenting 
such  claim  to  the  secretary  of  the  county 
council.     M'Caughey  v.  Baird 

App.,  33  I.  L.  T.  R.  177 

158.  — — •  Rated  occupier — Omission  of  name 
from  rate  book — Claim  to  be  rated — Last  rate  for 
the   time   being — Representation    of   the    People 

I    {Ireland)  Act,  1850  (13<fcl4  Vict,  c    69),  ss.  1 
I    and  110.]     An  occupier  of  lands,  whose  name 
I    was  omitted  from  the  rate  book,  duly  served  a 
I    claim  to  be  rated  in  September,  1910,  and  at  the 
j    revision  held  that  year  his  name  was  admitted 
to  the  register.     The  voter  was,  during  the 
I    qualifying  period,  July  20,   1910,  to  July  20, 
I    1911,  in  occupation  of  the  said  lands,  but  his 
I    name  did  not  appear  in  the  late  book  for  the 
I    rate  struck  in  April,  1911,  and  no  claim  to  be 
1    rated  for  the  year  1911-12  was  served  by  him  : — 
Held,  that  as  no  claim  to  be  rated  in  respect  of 
"  the  last  rate  for  the  time  being"  had  been 
served,  the  voter  was  not  entitled  to  the  fran- 
chise.    Ellison,  Appellant;  M' Nolly  and  others, 
Respmdents  App.,  46  I.  L.  T.  R.  15& 

159.  —  Rated  occupier — Rates — Owner  or 
tenant  quitting  without  paying  rate — Incoming' 
owner  or  tenant  paying  portion  of  rate  proportionate 
to  period  of  his  occupation — Resolution  of  guar- 
dians— 53  cfc  54  Vict,  c.  30,  s.  2.]  The  qualifying 
premises  had  been  in  the  occupation  of  a  tenant, 
who  quitted  them  during  the  period  for  which 
the  poor  rate  was  made  without  paying  the  poor 
rate,  or  any  portion  thereof.  The  Board  of 
Guardians  passed  no  resolution  in  his  relief. 
The  incoming  tenant,  who  succeeded  him  in 
May,  1892,  paid,  before  July,  1893,  a,  share  of 
the  poor  rate  proportionate  to  the  period  from 
the  commencement  of  his  occupation  to  the 
end  of  the  current  rating  year,  and  also  the 
entire  rate  struck  on  the  29th  November,  1892  : — 
Held  (diss.  Palles,  C.B.),  that  the  relief  granted 
to  the  incoming  tenant  by  section  2  (2)  of  53  &  54 
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Vict.,  0.  30,  was  not  conditional  on  the  Board 
of  Guardians  having  taken  the  steps  authorised 
Jby  sub-section  (1)  of  the  same  section,  in  case 
of  an  outgoing  tenant  who  quitted  the  premises 
leaving  the  late  unpaid,  and  that  therefore  the 
incoming  tenant  had  paid  all  the  rates  by  him 
payable  up  to  the  1st  January,  1893,  and  was 
entitled  to  the  franchise.  Ptr  Palles,  C.B.  ; 
The  incoming  tenant  remains  liable  to  the  entire 
rate  payable  in  respect  of  the  premises,  except 
in  cases  where  the  Boaid  of  Guardians  have 
exercised  the  power  conferred  on  them  by  sub- 
»seetion  (1),  and  therefore  the  claimant  had  not 
paid  all  the  rates  by  him  payable  up  to  the 
1st  January,  1893,  and  should  not  be  admitted 
to  the  franchise.     Biddall  v.  Quigley 

App.,  [1894]2I.R.  144 

160. Rated  occupier — Valuation  less  than 

£10.]  The  voter  had  oocupiea  lands  of  the  aggre- 
gate valuation  of  £22  10s.,  but  had  ceased 
during  the  qualifying  period  to  occupy  two  of 
the  holdings  included  in  the  foregoing  valuation, 
with  the  result  that  the  holding  which  he  con- 
tirued  to  occupy  was  rated  for  only  £9  5=. 
The  County  Court  Judge  thought  the  qualifi- 
cation sufficient,  and  retained  the  name  of  the 
voter  on  the  list  as  a  rated  occupier : — Held, 
that  the  £10  valuation  franchise  could  not  be 
allowed.    M'Laughlin  v.  Caldwell  {No.  2) 

App.,  43  I.  L.  T.  R,fl2 

161. Rated    occupier  —  Value  — "  Clear 

yearly  value  of  not  less  tlwm  £10  " — Holding 
valued  at  less  than  £10 — Incorporeal  right  appur- 
tenant thereto — Aggregation  of  ratings.']  A  voter 
held  lands  valued  at  £9  16s.  as  tenant  from  year 
to  year,  with  a  right  of  grazing  on  a  mountain 
in  common  with  other  tenants,  as  a  profit  a 
prendre  appurtenant  to  said  lands.  No  particular 
part  of  the  mountain  was  allotted  to  the  voter 
or  to  any  other  tenant,  but  it  appeared  from  the 
Tate  book  that  each  of  the  tenants  was  separately 
rated  in  respect  of  the  mountain,  and  that  the 
voter's  share  thereof  was  rated  at  17s.,  which, 
if  added  to  the  rating  of  the  lands,  would  make 
the  total  yearly  value  over  £10  : — Held  (Cherry, 
L.J.,  dissenting),  that  the  separate  rate  of  17s. 
was  assessed  on  a  separate  appurtenant  enjoyed 
ty  the  voter  alone ;  that  in  the  circumstances 
it  could  be  added  to  the  rating  on  the  lands  ; 
that,  therefore,  he  occupied  lands  separately 
rated  at  a  sum  over  £10,  and  was  entitled  to  the 
•vote.  Buchanan,  Appella/nt ;  Coyle,  Respondent 
App.,  47  I.  L.  T.  R.  183 
[But  see  No.  163.] 

162. Rated   occupier — Voter's   name   in 

rent-hooh — Rent  paid  by  father — Profits  of 
business  paid  to  father.]  A  voter,  claiming  the 
franchise  as  a  rated  occupier,  found  to  be  legally 
tenant  of  the  qualifying  premises,  carried  on  a 
business  out  of  which  his  father  received  the 
profits,  and  contributed  nothing  to  the  rent 
though  his  name  was  in  the  rent-book : — Held, 
■that  the  voter  occupied  merely  as  servant  to  his 
father,  and  was  not  entitled  to  the  franchise  as 
rated  occupier.     M'Cafferty  v.  Mahon 

App.,  44  I.  L.  T.  R.  34 
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163.  Rating — Aggregation  ol  joint  and 

separate  ratings — Ten-pound-rated  occupier-^ 
13  &  14  Vict.,  c.  69,  s.  110—31  &  32  Vict.,  c.  49, 
s.  6.]  J.  B.  appeared  on  the  list  of  rated 
occupiers  for  the  Registration  Unit  of  Loughash, 
Parliamentary  Polling  District  of  Dunamanagh, 
the  rated  value  of  the  premises  appearing  as  £10, 
and  the  townland  where  the  premises  were 
situated  was  given  as  BallinamaUaght.  The 
claimant  was  rated  for  four  separate  and  distinct 
ratings  in  the  townland  of  BallinamaUaght,  the 
aggregate  of  which  amounted  to  £9  lis.  ;  but 
the  claimant  was  the  owner  of  one-fifth  share 
in  a  mountain  adjacent  to  his  farm,  which  was 
rated  at  £4  5s.  The  rate-collector  proved  that 
he  collected  the  said  rate  of  £4  5s.  in  different 
proportions  from  ten  different  parties,  and  that 
he  had  collected  the  sum  of  17s.,  being  one-fifth 
from  the  claimant ;  but  the  amounts  so  collected 
from  the  different  parties  were  never  segregated 
to  the  different  names  of  the  parties  paying  them 
on  the  rate-book,  the  rate  appearing  there  as 
one  rate  of  £4  5s.  : — Held,  that  the  claimant  was 
not  entitled  to  add  the  sum  of  17s.,  the  one-fifth 
of  the  rating  of  the  mountain,  to  his  other 
ratings,  so  as  to  bring  his  entire  rating  up  to 
£10.     Buchanan  v.  Torish 

App.,  ri908]  2  I.  R.  321  ;  42  I.  L.  T.  R.  92 
[But  see  No.  161.] 

164.  Rating — Claim  to  be  rated — Re- 
presentation of  the  People  (Ireland)  Act,  1850, 
ss.  15,  20,  23,  110 — Registration  (Ireland)  Rules, 
1899,  Schedule,  Part  I.,  r.  3 — Supplemental  list.] 
Where  a  person  otherwise  entitled  to  the  fran- 
chise as  rated  occupier  has  been  omitted  from 
the  rate,  and  claims  to  be  rated  between  the 
publication  of  the  Bate  Book  and  that  of  the 
Supplemental  List  of  Rated  Occupiers,  and  has 
paid  all  rates  due  in  respect  of  the  qualifying 
premises,  he  is  properly  placed  on  the  Supple- 
mental List.     Coyle  v.  M'Farland 

App.,  [1910]  2  I.  R.  21  ;  44  L  L.  T.  R.  26 

165.  Rating — Joint  freeholders — Annual 

value.]  Where  two  or  more  persons  claim  under 
the  Representation  of  the  People  (Ireland)  Act, 
1850,  s.  2,  to  be  entitled  to  the  £5  freehold 
franchise  in  respect  of  premises  held  by  them  as 
co-owners,  it  is  not  necessary  to  show  that  the 
rating  of  the  premises  amounts  to  £5  for  each 
owner.  It  is  enough  if  it  be  proved  that  the 
premises  are  rated  at  the  net  annual  value  of 
£5  or  upw:ards,  and  are  of  a  net  annual  value  of 
£5,  to  each  person  who  claims  a  vote  in  respect 
of  the  premises.  Kelly  v.  Hanrahan  (Lawson, 
Vol.  I.,  219)  followed.  Hillock  v.  M'Kernan  & 
Marron  App.,  40  I.  L,  T.  R.  215 

166.  Requisition  form— iJepresewiaiioji  0/ 

the  People  Act,  1884,  s.  9  (3) — Parliamentary 
Registration  [Ireland)  Act,  1885  (48  Vict.,  c.  17), 
s.  3,  Sched.  I.,  Form  No.  34 — Description  of 
property  "  according  to  the  rate-hook  " — Service 
of  form  —  Summary  jurisdiction  —  Service  of 
summons — Defendant  appearing,  and  objecting  to 
sufficiency  of  service — "  Inmate  " — Petty  Sessions 
{Ireland)  Act,  1851,  «.  12  {3)~Agent.]  By  the 
Representation  of  the  People  Act,  1884,  c.  3, 
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6.   9  (3),  and  the  Parliamentary  Registration 
(Ireland)  Act,  1885,  c.  17,  a.  3,  and  Schedule  I., 
Form  No.  34,  a  form  of  requisition  may  be 
served  "  on  the  person  who  is  the  occupier,  or 
rated,  or  liable  to  be  rated,"  in  respect  of  any 
hereditament    comprising    any    dwelliaghouse 
within  the  meaning  of  the  Representation  of 
the  People  Acts,  "or  on  some  agent  of  such 
person  concerned  in  the  management  of  such 
hereditaments,"    requiring   that   same    be    ac- 
curately filled  up  and  returned  to  the  clerk  of 
the  union,  under  a  penalty  not  exceeding  40s. 
By  the  Act  of  1884  the  form  may  be  served  in 
the  manner  provided  in  respect  to  service  of 
notices   of   non-payment   of   rates  (j.e,   under 
30  &  31  Vict.,  c.  102,  9   28,  "  delivered  to  the 
occupier,  or  left  at  his  last  known  place  of  abode 
or  with  some  person  on  the  same  premises  in 
respect  of  which  the  rate  is  payable").     The   I 
statutory  form  contains  »  note  directing  that 
a  copy  thereof  shall  be  served  in  respect  of 
every  separate  rating,  and  that  the  clerk  of  the 
union  and  the  collector  of  rates  are  required  to 
fill  in  column  1  thereof  "  according  to  the  rate- 
book "    before   service.      It   also   contains   this 
note  : — "  The   description   of  the   property   in 
the  first  column  should  be  a  copy  from  the  rate- 
book, and  should  be  filled  in  by  the  clerk  of  the 
union,  and  if  it  is  a  house  numbered  in  a  street 
should  specify  the  street  and  number."     The 
form   contains   three   columns.      Column    1   is 
headed    "  Property   in    respect    of    which    the 
person  making  the  return  is  rated,  [or  Hable  to 
be  rated,  or  occupier]  "  ;  column  2,  "  Situation 
or  description  of  every  dwellinghouse,  as  defined 
by    the    Representation    of    the    People    Acts, 
forming  part  of  the  property  in  first  column  "  ; 
column  3,  "  Surname  and  other  name  of  every 
man  who  was  on  the  20th  July  last,  and  has 
been  up  to  the  date  of  the  return,  an  inhabitant 
occupier  of  any  dwellinghouse  in  the  2nd  column 
occupier    of    any    dwellinghouse    in    the    2nd 
column."      The    appellant   P.    was    owner    of 
numerous  rated  hereditaments  in  the  town  of 
Rush,  and  liable  to  be  rated  in  respect  thereof. 
He  had  a  residence  within  the  county,  and  had  a 
rent  office  in  the  town  of  Rush.     In  1895,  a 
number  of  Forms  of  Requisition  were  prepared 
by  the  clerk  in  respect  of  these  hereditaments 
by  filUng  in  (above  the  heading  of  column  1) 
the  words  "  No.  in  rate-book,  597  "  (or  whatever 
the  proper  number  in  each  case  was)  and  by 
filling    in,    in    column    1,    the    words    "  Rush. 
Land."    The  forms  were  signed  by  the  clerk  and 
the  collector,  and  were  directed  to  the  appellant 
P.  without  further  address.     They  were  served 
by  delivery  at  the  said  rent  office  in  Rush  to 
P.'s  estate  bailiff,  and  were  subsequently  re- 
turned, with  the  words  "  not  known  "  filled  in 
under  the  2nd  and  3rd  columns,  dated,  and 
signed  "  Francis  O'Donnell  &  Son,"  P.'s  agents. 
Summonses   were  issued   against  P.   for  non- 
compliance with  these  requisitions,   and  were 
served  on  him  by  delivery  at  said  rent  office  to 
his  estate  bailiff.     When  the  summonses  came 
on  for  hearing,   P.'s   solicitor  applied  for  an 
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adjournment,  subject  to  his  right  to  object  tO' 
the  service  of  the  summonses.  The  Justices,  on 
the  adjourned  hearing,  having  convicted  th& 
appellant : — Held,  on  case  stated  {diss.  O'Brien, 
J. ),  that  the  decision  of  the  Justices  was  wrong  ;• 
held,  that  the  service  of  the  summonses  was  good 
service  ;  and  {per  Johnson,  J. )  that  the  appellant'* 
appearance  cured  the  defect  (if  any) ;  held,  that 
the  service  of  the  Forms  of  Requisition  was  bad  ; 
and,  per  Harrison,  Johnson,  and  Gibson,  JJ. 
{diss.  O'Brien,  J.),  that  there  was  no  evidence- 
of  authority  necessarily  to  be  applied,  or  ex- 
pressly given  to  appellant's  agents,  so  as  to 
make  the  appellant  criminally  responsible  for 
the  insufficiency  of  the  returns  which  they  had 
made.  Per  O'Brien,  J.  {diss.),  that,  though 
the  service  of  the  forms  on  the  appellant  was 
insufficient,  the  defect  was  cured  by  his  agents,, 
with  his  implied  authority  (which  the  Court 
should  infer),  making  a  return  thereto.  Per 
Johnson  and  O'Brien,  JJ.,  that  the  description 
of  the  property  in  the  first  column  of  the  Forms, 
of  Requisition  was  sufficient,  and  the  return 
inaccurate  and  insufficient.  Palmer,  Appellant  ; 
Guardians  of  Balrothery  Union,  Respondents 

Q.B.,  [1895]  2  I.  R.  58& 
187.  — —  Right  of  appeal — Prima  facie  case 
for  objector.]  Where  an  old  lodger  was  objected 
to  on  the  ground  of  not  having  resided  during 
the  qualifying  period,  and  it  was  stated  by  the- 
objector  that  the  voter  had  been  absent  from 
his  lodgings  for  over  five  months,  the  Revising 
Barrister  thought  the  evidence  was  not  sufficient 
to  put  an  old  lodger,  whose  claim  was  verified 
by  a  declaration,  to  further  proof,  and  admitted 
him  to  the  franchise,  but  stated  a  case  for  the 
Court  of  Appeal : — Held,  that  no  appeal  lajr 
from  the  decision  of  the  Revising  Banister  as  to 
whether  a  prima  facie  case  had  been  made  out 
by  the  objector.  M' Daid  v.  Chambers  {Keown' s 
Case)  App.,  29  I.  L.  T   R.  81 

168. Separate  dwelling  —  Rooms  in- 
parochial  house.]  Premises  were  demised  to 
three  clergymen  in  fee-simple,  in  trust,  to  permit 
and  suffer  the  same  to  be  used  as  a  parochial 
house  for  the  residence  therein  of  the  parish 
priest  for  the  time  being,  and  such  persons  as 
might  from  time  to  time  be  appointed  curates. 
The  latter  were  appointed  and  were  subject  to 
removal  at  any  time  by  the  bishop,  who  was 
not  a  party  to  the  deed.  None  of  the  parties 
to  the  deed  resided  on  the  premises.  Two  curates 
occupying  under  the  aforesaid  deed  had,  b> 
arrangement  amongst  themselves,  each  the  sol'e- 
and  exclusive  use  during  the  qualifying  period  of 
certain  apartments: — Held,  that"  each  of  the- 
curates  was  in  sole  and  exclusive  use  of  a 
separate  dwelling  which  entitled  him  to  th&^ 
franchise.     Floyd  and  M'Kenna  v.  Robinson 

App.,  45  I.  L.  T.  R.  98 
169. Separate  dwelling — Rooms  in  pres- 
bytery.] By  virtue  of  their  position  as  Catholic- 
curates  the  claimants  each  occupied  two  rooms — 
one  a  bedroom,  the  other  a  sittingroom — in  a 
presbytery,  which  rooms  they  used  exclusively. 
Thera  was  a  large  diningroom  in  the  premises  in 
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which  they  occasionally  took  meals,  but  the 
clergymen  resident  in  the  presbytery  did  not 
dine  in  common.  The  furniture  in  the  haU  and 
stairs  was  parochial  property ;  that  in  the  rooms 
was  private.  The  claimants  had  free  access  to 
the  house  and  rooms  at  all  times.  The  premises 
Tvere  held  under  an  assignment  of  a  lease  to 
Archbishop  Walsh  and  others,  including  the 
parish  pxiest,  and  the  claimants,  who  were  ap- 
pointed curates  by  the  Archbishop  (who  did  not 
reside  in  the  building)  were  under  an  obligation 
to  reside  in  the  presbytery  on  account  of  their 
office.  The  Revising  Barrister  found  that  each 
of  the  claimants  had  the  exclusive  use  of  and 
inhabited  his  separate  apartments  as  his  own 
dwellinghouse  free  from  any  control  of  any  other 
person  as  tenant  to  the  Archbishop  by  reason  of 
iis  office,  or  alternately  as  tenants  at  will  to  the 
Archbishop : — Held  (affirming  the  Revising 
Barrister)  that  the  case  was  indistinguishable 
from  Baldoch  v.  Brady  {3  Lawson  129),  and  that 
the  claimants  were  entitled  to  the  franchise  as 
inhabitant  occupiers.  M'Gartney,  Appellant 
Carroll,  Respondent  App.,  47  I.  L.  T.  R.  197 
170.  — —  Service  franchise — Attendant  inlun- 
atic  asylum — Separate  and  exclusive  occupation  of 
room,  whether  as  bedroom  only  or  as  dwellinghouse.^ 
An  attendant  in  a  lunatic  asylum  had  the  sepa- 
rate and  exclusive  use  and  occupation  of  a  room 
in  the  asylum,  primarily  used  as  a  bedroom. 
There  are  in  the  asylum  a  diningroom  and 
recreation  room  for  the  attendants,  but  each 
attendant  is  at  liberty  to  receive  guests  in  his 
own  room,  and  it  is  the  practice  for  the  attendant 
when  off  duty  to  read  in  his  private  room  and  to 
provide  himself  there  with  food  or  delicacies  in 
addition  to  the  meals  supplied  in  the  diningroom. 
Bach  attendant  has  a  key  to  his  room,  but  the 
same  key  opens  all  the  rooms  in  the  block.  He 
cannot  light  a  fire  in  his  room  without  leave  of 
the  medical  superintendent.  The  attendants 
have  no  contractual  right  to  any  special  rooms , 
but  in  practice  they  are  never  moved  from  one  to 
another.  They  use  the  rooms  as  sitting  as  well 
as  bedrooms.  The  furniture  belongs  to  the 
asylum,  but  any  decorations  belong  to  the  atten- 
dants. The  outer  gate  of  the  asylum  is  closed  at 
a  particular  hour  at  night,  after  which  no  atten- 
dant is  allowed  in  or  out  without  special  leave. 
The  Revising  Barrister  found  as  a  fact  that  the 
room  occupied  by  an  attendant,  whose  name 
appeared  on  the  list  of  registered  voters  and  was 
objected  to,  was  a  dwellinghouse,  and  occupied 
as  such  by  the  attendant  during  the  qualifying 
period  :—i?eZ(?,  by  Lord  O'Brien,  L.C.J.,  and 
Holmes,  L.  J.,  diss.  Cherry,  L.  J.,  that  there  was  no 
-evidence  on  which  the  Revising  Barrister  could 
properly  act,  that  the  occupation  of  the  room  by 
the  attendant  was  as  a  dwelling  or  dwellinghouse 
within  the  meaning  of  the  Act,  48  Vict.,  o.  3,  s.  3, 
or  otherwise  than  as  a  bedroom  merely.  Strib- 
ling  V.  Halse  (16  Q.  B.  D.  246)  is  not  a  binding 
decision  in  this  country.  Held,  by  Cherry,  L.J., 
that  independently  of  Stribling  v.  Halse  there' 
was,  on  unimpeached  authorities  in  England  and 
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Scotland,  evidence  to  support  the  finding  of  the 
Revising  Barrister.    O'Brien  v.  M'Carthy 

App.,  [1912]  2  I.  R.  17  ;  46  I.  L.  T.  R.  149 
171. Service  franchise — Caretaker — Re- 
presentation of  the  People  Act,  1884,  s.  3.]  A 
person  let  into  possession  of  premises  under  a 
caretaker's  agreement  who  was  found  to  have 
in  fact,  done  no  work  for  the  landlord  during  her 
occupation  of  the  premises,  is  entitled  to  the 
service  franchise.    Paisley  v.  M'Kernan 

App.,  45  I.  L.  T.  R.  107 

172. Service  franeliise — Claimant's  em- 

ployertin  same  house — Period  of  such  residence.'] 
Where  a  claimant  for  the  service  franchise  under 
the  Representation  of  the  People  Act,  1884. 
s.  3,  would  otherwise  be  qualified  by  the  occupa- 
tion of  a  room  in  his  employer's  house,  with  such 
control  of  the  room  as  to  constitute  it  his 
dwellinghouse,  he  will  not  be  entitled  to  such 
service  franchise  if  it  be  found  as  a  fact  that 
the  other  rooms  were  inhabited  by  his  employer 
for  four  months  of  the  qualifying  period. 
M'  Caughey  v.  M'  Groarty  App.,  40  I.  L.  T.  R.  210 

173.  — '—  Service  franchise — Exclusive  occupa- 
tion of  bedroom — "  Dwellinghouse."]  The  claimant 
a  gardener,  occupied  exclusively  a  bedroom  in  a 
house  separate  from  his  employer's  residence. 
He  did  so  as  part  of  the  remuneration  for  his 
services,  but  his  employer's  land  steward  could, 
at  his  discretion,  move  him  to  any  other  bedroom. 
The  room  was  kept  in  order  by  a  woman  em- 
ployed by  the  land  steward.  The  claimant  took 
his  meals  in  a  room  in  the  same  house,  used  jn 
common  by  himself  and  other  employees : — 
Held,  that  he  was  not  entitled  to  the  franchise. 
Hamilton  v.  Buchanan  and  Torish 

App.,  4  N.  I.  J.  R.  163 

174. Service  franchise — Married  soldiers 

living  in  barracks — Representation  of  the  People 
Act,  1884  (48  Vict.,  v.  3,  s.  3.]  Married  officers 
and  non-commissioned  officers  occupied  during 
the  qualifying  period,  with  their  wives  and  fami- 
lies, quarters  in  barracks  allotted  to  them.  They 
took  their  meals  in  their  quarteis ;  each  had  a 
key,  and  could  go  in  and  out  of  his  quarters 
during  the  day  without  hindrance.  The 
quarters  consisted  of  a  sittingroom,  with  one 
or  more  bedrooms,  and  scullery.  The  barracks 
were  subject  to  military  control ;  the  com- 
manding officer,  who  lived  outside  the  barracks 
could  move  an  officer  to  other  quarters.  Quarters 
were  liable  to  inspection,  and  non-commissioned 
officers  could  not  be  out  of  barracks  after  mid- 
night without  a  pass,  and  lights  in  quarters  were 
to  be  put  out  at  a  certain  hour.  Held,  reversing 
the  uecision  of  the  revising  bairister,  that  each 
officer  or  non-commissioned  officer  occupied  his 
quarters  as  a  dwellinghouse  by  virtue  of  service 
and  was  entitled  to  the  franchise.  M'Daid  v. 
Barton  (4  Lawson  61)  distinguished.  Steele  v. 
Bowling  Barnett  v.  McDaid.  McCreery  v. 
McDaid. 

App.,  [1914]  2  I.  R.  432  ;  48  I.  L.  T.  R.  166 

175 Service    franchise— Pari    of   house 

separately  occupied  as  a  dwelling — Representation 
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of  the  People  Act  (48  Vict.,  c.  3),  s.  3.]  The 
claimant  was,  along  with  several  others,  in  the 
employment  of  P.,  who  carried  on  an  extensive 
drapery  business  in  Londonderiy.  Each  of  the 
claimants  was  to  have  a  yearly  salary,  and 
board,  and  a  room  to  himseli,  and  the  scle  con- 
trol over  the  room.  Each  of  them  had  a  key  for 
his  room,  and  a  latch-key  for  the  outside  door. 
They  had  to  reside  in  the  rooms  allotted  to  them, 
but  they  would  not  be  changed.  The  employer 
did  not  reside  on  the  premises.  The  Revising 
Barrister  having  admitted  the  claimants : — 
Held  (by  Lord  O'Brien,  L.C.J.,  and  FitzGibbon, 
,  X/.J.  ;  diss.  Holmes,  L.J.),  that  there  was  evi- 
dence to  support  the  finding  that  the  employees 
were  inhabitant  occupiers,  and,  as  such,  entitled 
"to  the  service  franchise.  M'  Daid  v.  Balmer 
App.,  [19071  2  I.  R.  345  ;  40  I.  L.  T.  R.  225 

176.  Service  franchise — Religious  educa- 

iional  community — College  bedroom,  whethet  con- 
stituting "  dwelUnghouse  " — Service  franchise — 
Registration  appeal  —  Jurisdiction  of  Court — 
Previous  decision,  how  far  Mnding.]  Each 
"teacher  and  lay  brother  in  College  conducted  by 
a  religious  community  had,  as  such,  during  the 
qualifying  period  the  exclusive  use  of  a  separate 
bedroom  in  the  College,  which  was  managed  by 
a  resident  principal,  under  the  supreme  control 
of  the  Superior-General  of  the  Community,  who 
himself  lived  in  Paris.  In  1887,  in  revising  the 
list  of  voters,  the  Revising  Barrister  held  that 
the  bedroom  so  occupied  by  each  of  the  teachers 
in  the  CoUege  was  a  dwelUnghouse  for  the  pur- 
pose of  the  franchise,  and  was  inhabited  by  him 
by  virtue  of  his  office  or  employment  as  a  teacher, 
and  that  the  College  was  not  (for  such  purpose) 
inhabited  by  any  person  under  whom  he  served 
in  such  office  or  employment,  and  he  accordingly 
admitted  each  of  the  teachers  to  the  franchise. 
This  decision  was  affirmed  by  the  Court  of  Appeal 
in  Alexander  v.  Burke  (22  L.  R.  I.  443),  the  four 
members  who  constituted  the  Court  feeling  them- 
selves bound  by  Hasson  v.  Chambers  (18  L.  R. 
I.  68)  and  Sfribling  v.  Halse  (18  Q.  B.  D.  246). 
Tn  each  subsequent  year  the  names  of  these 
teachers  appeared  on  the  register,  and  were  not 
objected  to  until  the  year  1903.  In  this  year 
an  objection  was  served  on  each  teacher  and 
lay  brother,  the  ground  of  objection  being  that 
the  room  in  respect  of  which  the  franchise  was 
claimed  was  not  a  dwelUnghouse,  and  also  that 
its  occupant  was  not  its  owner  or  tenant.  The 
Revising  Barrister,  having  regard  to  the  evidence 
some  of  which  was  not  given  in  the  former  case, 
and  also  having  regard  to  M'Quade  v.  Charlton 
([1904]  2  I.  B.  383),  stated  that  if  he  had  con- 
sidered himself  at  liberty  so  to  hold,  he  would 
have  found  that  in  no  case  was  the  bedroom 
occupied  by  a  member  of  the  Community  a 
dwellinghouse  occupied  by  him  by  virtue  of  his 
office  or  employment  as  a  teacher  or  lay  brother  ; 
but  as  Alexander  v.  Burke  (22  L.  R.  I.  443)  was 
a  decision  of  the  Court  of  Appeal  in  respect  of 
the  same  institution,  and,  as  to  the  teachers, 
in  respect  of  the  same  voters,  declaring  them 
entitled  to  the  franchise,  he  considered  he  was 
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bound  to  retain  the  names  on  the  register,  but 
stated  as  a  case  on  the  points  raised  for  the  Court 
of  Appeal : — Held,  that  the  Court  of  Appeal 
had  power  to  review,  and,  if  necessary,  refuse 
to  follow  a  decision  of  its  own  pronounced  in  a 
registration  appeal,  and  that,  upon  the  evidence 
in  the  present  case,  there  was  nothing  to  show 
that  the  bedroom  separately  occupied  by  each 
of  the  voters  was  his  dweUinghouse,  and  that 
they  were  not  entitled  to  the  franchise.  Per 
Palies,  C.B.,  Walker  and  Holmes,  L.JJ.  :  The 
relation  of  employer  and  employed,  or  of  master 
and  servant,  did  not  exist  between  the  other 
members  of  the  Community  and  the  head  of  the 
order.  Alexander  v.  Burke  (22  L.  R.  I.  443), 
Hasson  v.  Chambers  (18  L.  R.  I.  68),  and 
Stribling  v.  Halse  (16  Q.  B.  D.  246)  not  followed. 
Laddv.  0' Toole 

App.,  [1904]  2  I.  R.  389  ;  37  I.  L.  T.  R.  229  ; 
4  N.  I.  J.  R.  239 

177.  Succession — Claim.]   A  claim  being 

made  by  the  claimant  in  respect  of  "  Mount 
Royal,  Dergmoney,  Lower  Omagh,  Rated 
Occupier  £18,  in  direct  succession  from  Rated 
Occupier  in  Market  Street,  Omagh,"  it  appeared 
that  claimant  had  occupied  during  the  whole  of 
the  qualifying  period  business  premises  in 
Market  Street,  Omagh,  in  which  he  did  not 
reside,  rated  at  £52.  About  six  months  before 
the  end  of  the  qualifying  period  he  had  resided 
in  premises  in  Dergmoney  Lower,  rated  at  £18. 
The  claimant's  name  also  appeared  on  the 
Register  for  Omagh  Urban  (North  Ward),  in 
which  Market  Street  is  situated,  but  by  consent 
it  was  struck  off : — Held,  that  it  was  necessary 
the  voter  should  cease  to  occupy  the  premises 
in  Market  Street  before  entering  into  occupation 
of  the  premises  in  Dergmoney,  and  that  he  was 
not  entitled  in  respect  of  Dergmoney  in  suc- 
cession to  Market  Street,  and  his  name  should 
be  struck  off  for  the  Dergmoney  premises  and 
restored  in  respect  of  the  premises  in  Market 
Street.  White,  Appellant ;  M'Laughlin,  Respon- 
dent App.,  48  I.  L.  T.  R.  171 

178.  Succession  claim — Break  in  tenancy 

— Ejectment  proceedings  against  claimant's  land- 
lord—Occupation.] During  the  currency  of  the 
qualifying  period  the  head  landlord  of  the  quali- 
fying premises  served  claimant's  landlord  with 
a  Civil  Bill  ejectment  for  overholding  in  respect 
of  the  house  out  of  which  the  voter  claimed  the 
franchise.  The  ejectment  proceedings  were 
settled  before  coming  on  for  hearing,  and  a  new 
contract  of  tenancy  created  between  the  head 
landlord  and  the  owner  of  the  middle  interest. 
In  the  meantime  there  was  no  break  in  the 
occupation  of  the  claimant,  who  continued  to 
pay  rent  to  his  landlord  :  — Held  (reversingthe 
decision  of  the  Revising  Barrister),  that  as  the 
claimant  occupied  as  tenant  without  a  break 
during  the  quaUfying  period  he  was  entitled  to 
the  franchise.  Murphy,  Appellant  ;  Wallace , 
Respondent  App.,  49  I.  L.  T.  R.  185 

179.  Succession  claim— Change  of  resi- 
dence— Place  of  abode — Wrong  description — Power 
to  amend.]    Where  a  succession  claim  had,  in  the 
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second  column,  tinder  the  heading  "  Place  of 
Abode,"  "  House  28-29  Belgrave  Square  (South) 
in  direct  succession  from  house  4  Clifton  Terrace, 
Ranelagh,"  and  in  the  fourth  column,  for  the 
place  where  the  property  is  situated,  "  28-29 
Belgrave  Square  (South) "  : — Held,  that  the 
claim  was  good  as  it  stood,  no  one  having  been 
misled  ;  but,  if  not,  the  Revising  Barrister  had 
power  to  amend  it.  Ladd  v.  Farrell 
App.,  [1907]  2  I.  R.  352  ;  40  I.  L.  T.  R.  219 

180.  Succession    claim — Occupation    of 

premises  hy  two  partners  and  rated,  in  name  of 
firm — Death  of  one  partner — Occupation  hy  sur- 
viving partner  as  sole  tenant  during  qualifying 
period— No  change  in  name  in  which  premises 
rated — No  claim  to  he  rated  in  name  of  tenant — 
13  cfc  14  Vict,  c.  69,  S.7.]  Where  a  claim  is  made 
in  succession  from  premises  formerly  occupied  by 
the  claimant,  and  a  partner,  and  rated  in  the 
name  of  their  firm,  which  premises  have,  after 
the  death  of  the  claimant's  partner,  been 
occupied  by  the  claimant  as  sole  tenant  during 
the  qualifying  period,  but  no  change  is  made 
in  the  name  in  which  the  premises  are  rated, 
nor  is  any  claim  made  by  the  claimant  to  be 
rated  in  his  own  name  in  respect  thereof,  the 
fact  of  the  premises  being  rated  in  the  name  of 
the  firm  does  not  invalidate  the  succession  claim 
if  the  claimant  has  in  fact  paid  the  poor  rate  in 
respect  of  the  premises.     Best  v.  M'Kernan 

App.,  42  I.  L.  T.  R.  109 

181.  Succession    claim — Surrender     of 

former  premises.]  A  number  of  voters  had 
removed  during  the  qualifying  period  from 
registration  unit  "  A."  to  registration  unit  "  B." 
with  the  obiect  of  obtaining  a  vote  in  the  latter. 
It  was  found  by  the  Revising  Barrister,  in 
answer  to  a  question  put  to  him  by  the  Court, 
that  only  some  of  the  persons  had  actually 
surrendered  the  premises  from  or  out  of  which 
they  made  their  succession  claims  : — Held,  that 
only  those  who  had  actually  surrendered  their 
former  premises  should  be  admitted  to  the 
franchise.     Allen  v.  Fegan 

App.,  45  I.  L.  T.  R.  131 

182. Succession  to  an  undivided  share^ 

Joint  rated  occupier — Bepresentation  of  the  People 
(Ireland)  Act,  1850  (13  &  14  Vict.,  c.  69),  s.  13— 
Bepresentation  of  the  People  (Ireland)  Act,  1868 
(31  <fc  32  Vict.,  c.  49),  .?.  6.]  A.  and  B.  owned 
premises  rated  at  £28  in  common.  A.  died 
within  the  qualifying  period,  having  made  a 
will  leaving  his  half  of  the  said  premises  to  B 
and  C.  in  equal  shares.  A  claim  to  rate  was 
lodged  in  the  joint  names  of  B.  and  C.  for  the 
sum  of  £28,  and  C.  claimed  as  a  joint  rated 
occupier  in  succession.  On  behalf  of  the  objector 
it  was  urged  that  as  the  voter  had  succeeded 
during  the  qualifying  period  to  an  undivided 
fourth  only  of  the  whole  rated  tenement  he  was 
not  entitled  in  succession  in  respect  of  the  entire 
tenement :  —  Held  (affirming  the  Revising 
Barrister)  that  it  was  not  necessary  for  the  voter 
to  have  occupied  for  the  period  of  twelve 
months,  as  he  took  his  interest  by  devise  within 
the  qualifying  period,  and  that  he  was  entitled 
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to  the    franchise.     Coyle,  Appellant ;  Arhuckle 
Respondent  App.,  47  I.  L.  T.  R.  196 

183  Temporary  absence  during  qualify- 
ing period — InhahOant  householder — Occupation.] 
A  voter  who  held  a  house  rent  free  from  a  public 
body  as  part  of  his  wages,  left  the  house  for  a 
period  of  twelve  days  while  the  premises  were 
being  disinfected.  During  the  said  twelve  days 
the  employers  paia  for  his  lodgings.  The  voter's 
furniture  remained  in  the  house  during  his  ab- 
sence, and  he  retained  the  key  and  visited  the 
place  daily: — Held  (reversing  the  Revising 
Barrister),  that  Ms  removal  from  the  house 
during  the  said  twelve  days  was  not  a  breach  in 
his  qualification  sufficient  to  disqualify  him  for 
the  franchise.  Barrett,  Appellant ;  Buchanan, 
Respondent  App ,  47  I.  L.  T.  R.  191 

184.  Tenant — Lessee  sub-letting,  but  re- 
maining as  permissive  occupant — Partnership — 
House  of  one  partner  used  for  partnership  business, 
but  tenancy  reserved.]  A.,  being  the  lessee  of  a 
house,  sub-let  to  her  son  B.  but  continued  to 
reside  in  part  of  the  house  by  his  permission. 
The  son  alone  was  rated.  B.  and  A.  entered  into 
a  partnership  agreement  whereby  B.  consented 
that  "  for  the  present "  the  partnership  business 
should  be  conducted  in  B.'s  house,  but  no  rent- 
was  to  be  charged  against  the  partnership,  and 
B.'s  tenancy  to  form  no  part  of  the  the  partner- 
ship property.  The  rent  was  paid  by  B.  direct 
to  the  landlord,  no  rent  being  paid  to  A. : — Held, 
B.,  as  sole  tenant,  was  entitled  to  the  franchise, 
the  persons  in  the  partnership  being  under  the 
agreement  merely  his  licensees  and  not  tenants. 
Case  distinguished  from  Rogers  v.  Harvey  (5  C.  B. 
(N.  S.)  3),  Whdan  v.  Nelson  (33  I.  L.  T.  R.  44), 
and  M'Kernon  v.  GiUespie  (45  I.  L.  T.  R.  105). 
Casey,  Appellant ;   Walsh, Respondent 

App.,  48  I.  L.  T.  R.  153 

185.  — — ■  Tenants  or  agents — Rated  occupiers.1 
A.,  a  member  of  a  religious  order,  was  the  lessee 
of  a  house,  and  by  his  permission  and  arrange- 
ment B.  and  C,  also  members  of  the  order,  took 
from  him  a  sub-letting  on  the  terms  that  they 
were  to  pay  to  the  lessor  the  rent  for  which  A., 
the  lessee,  was  liable,  and  were  also  to  pay  the 
rates.  No  rent  was  paid  to  A.,  who  did  not 
reside  in  the  house.  B.  and  G.  occupied  the 
house,  which  was  rated  jointly  in  their  names ; 
as  between  themselves  and  A.  they  felt  there  was 
a  duty  to  account  to  him  annually  for  the 
balance  of  income  earned  by  them,  which  re- 
mained after  deduction  of  their  respective  per- 
sonal emoluments,  their  food,  clothes,  rent  and 
taxes.  The  Revising  Barrister  found  on  the  facts 
that  both  rated  occupiers  were  tenants  at  will  to 
A.  ;  that  the  annual  accounting  was  a  matter 
which  did  not  affect  the  nature  or  conditions  of 
the  tenancy,  and  that  they  were  accordingly 
entitled  to  the  franchise : — Held,  that  the  rela- 
tion of  landlord  and  tenant  existed,  and  that  the 
names  of  the  two  rated  occupiers  should  be- 
retained  on  the  voters'  lists.  M'  Oartney,  Appel- 
lant ;  Owynn,  Respondent 

App.,  47  I,  L.  T.  R.  199 
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186. Transfer  of  tenancy — Bated  occu- 
pier— Sole  occupier — Minor  in  possession — 
Family  consent.]  The  tenant  of  a  house  in  a 
town  died  intestate,  leaving  a  widow,  a  son  (the 
voter)  and  three  daughters,  who  continued  to 
reside  together  in  the  house.  One  of  the 
daughters  was  still  a  minor,  now  aged  sixteen. 
Shortly  after  the  father's  death  the  voter  in- 
formed the  landlord's  agent  that  he  was  to 
become  tenant  and  liable  to  the  rent,  and 
the  name  in  the  rent  book  was  accordingly 
changed  into  the  voter's  name.  The  mother  and 
the  children  (other  than  the  minor)  consented  to 
the  change  of  tenancy.  The  Revising  Barrister 
held  that  as  one  of  the  children  of  the  intestate 
was  stiU  a  minor  and  incapable  of  consenting, 
there  was  no  valid  transfer  of  the  tenancy,  and 
the  voter  was  not  the  sole  occupier : — Held 
(Cherry,  L.J.,  dissenting),  that  the  minor's  con- 
sent was  not  essential  to  a  valid  transfer,  and  as 
the  case  found  in  substance  that  the  family  had 
consented  to  the  tsansfer  the  voter  was  entitled 
to  remain  on  the  register.  O'Neill,  Appellant; 
Mahon,  Respondent      App.,  48  I.  L.  T.  R.  161 

187. Trusteeship  —  Sated       occupier  — 

Representation  of  the  People  (Ireland)  Act,  1850 
(13  <fc  14  Vict.,  c.  69),  s.  9.]  The  lessees  of 
premises  who  under  the  terms  of  the  lease  were 
bound  not  to  carry  on  any  business  or  occupation 
on  the  demised  premises,  but  were  bound  to  use 
the  same  as  the  club-house  of  a  total  abstinence 
league  and  workmen's  club,  are  trustees  within 
the  meaning  of  section  9  of  the  Representation 
of  the  People  (Ireland)  Act,  1850,  and  therefore 
not  entitled  to  the  franchise.  Kelly  v.  Campbell 
App.,  45  I.  L.  T.  R.  112 

PARLIAMENT. 

Annual  allowance  by  Parliament  to  mem- 

ber of  the  House  of  Commons — Bank- 
ruptcy of  member — Order  for  payment 
of  portion  of  allowance  to  assignees  in 
bankruptcy  [1915]  2  I.  R.  425 ; 

[1916]  2  I.  R.  298 ;  50  I.  L.  T.  R.  29 
See  Bankruptcy — Assets.    4,  5. 

Salary  of  members      [1915]  2  I.  R.  425  ; 

[i916]  2  I.  R.  298 ;  50  I.  L.  T.  R.  29 
3ee  Bankruptcy — Assets.    4,  5. 

PARLIAMENTARY  SCALE— Costs  incidental  to 
— Provisional  Order 

[1906]  1  I.  R.  599 ;  40  I.  L.  T.  R.  161 
See  Solicitor— Bill  of  Costs.    67. 

PAROCHIAL  HOUSE— Rooms  used— (a)  as 
private  chapel  (6)  for  keeping  parish 
registers  [1906]  2  I.  R.  479 

See  Poor  Rate — Exemption.    5. 

PART  PAYMENT. 

Head-rent  voluntarily  paid  by  sub-tenant 

— Statute  of  Limitations 
[1902]  2  I.  R.  196,  201  ;  34  I.  L.  T.  R.  188  ; 
35  I.  L.  T.  R.  73  ;  1  N.  I.  J.  R.  158 
See    Limitations,    Statute    of— Personal 
Action.    28. 


PART  VkMUEUT— continued. 
— —  Interest    on    mortgage — Mortgagee    part 
owner  of  mortgaged  lands 

[1906]  1  I.  R.  370 
See  Limitations,  Statute  of- Realty.    31. 

Interest  on  mortgagee-Summons 

[1908]  1  I.  R.  38 
See  Limitations,  Statute  of— Realty.    43. 

PART  PERFORMANCE— Statute  of  Frauds 

[1900]  2  I.  R.  478 
^^ee  Frauds,  Statute  of.    1. 

PARTIAL  ADEMPTION. 

[1901]  1  I.  R.  383 ;  1  N.  I.  J.  R.  221 
;See  Will— Ademption.    4. 

PARTICIPATING    POLICY— Trustee— Profits 
[1901]  1  I.  R.  255  ;  1  N.  I.  J.  R.  48 
See  Trustee — Investments.    2. 

PARTICULARS. 

See  Cases  under  Practice — Particulars. 
Practice  (Matrimonial) — Particulars. 

Contributory  negligence 

[1909]  2  I.  R.  181;  43 1.  L.  T.  R.  8 
See  Practice — Particulars.    8. 

Contributory    negligence — Inevitable    ac- 

cident [1906]  2  I,  R.  120  ; 

40  I.  L.  T.  R.  12 
See  Practice — Particulars.    7. 

Debtor's  summons       [1907]  2  I.  R.  151  ; 

41  I.  L.  T.  R.  44 
See  Bankruptcy — Debtor's  Summons.    4. 

Defamation — ^Libel 

[1910]  2  I.  R.  166,  171  ;  43  I.  L.  T.  R.  253 
See  Practice — Particulars.    12. 

Defamation— Libel  [1911]  1  I.  R.  69 

See  Practice— Particulars     11. 

Infringement  of  trade  mark 

[1909]  II   R.  32 
See  Trade  Mark.    2. 

Justification— Waiver 

[1904]  2  I.  R.  536,  547 
/See  Defamation — ^Libel.    15. 

Land  Act,  1903,  s.  7 — Request  of  Estates 

Commissioners        [1906]  1  I.  R.  137  ; 

40  I.  L.  T.  R.  2 

See  Land  Purchase  Acts — Jurisdiction.    5. 

Negligence — Contributory  negligence 

1  N.  I.  J.  R.  208,  233 
See  Practice — Particulars.    5. 

Of  demand — Debtor's  summons 

[1910]  2  I.  R.  399 
See    Bankruptcy  —  Debtor's    Summons. 
3. 

Of  sale — Whether  misleading 

[1911]  2  I.  R.  500,  517 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    17. 

Pleading  51  I.  L.  T.  R.  215 

See  Campbell's  Act  (Lord).    8. 

Sale — Chancery  Division — Duty  of  solicitor 

as  to  settlement  of      35  I.  L.  T.  R.  9 
See  Practice— Sale  by  Court.    7. 

Special  indorsement 

See  Practice— Writ  Specially  Indorsed. 
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PARTIES. 

See  Cases  and  References  under  Practice — 
Parties— Practice  and  Third  Party — 
Procedure. 

Action     against     public     body — ^Naming 

special  defendants         [1914]  1  I.  R.  16 
See  Labourers  (Ireland)  Acts.    33. 
- —  Attorney-General — Joinder  of 

[1914]  1  I.  R.  16 
See  Labourers  (Ireland)  Acts.    33. 

Civil  Bill— Death  47  I.  L.  T.  R.  56 

See  County  Court— Practice.    22. 

Co-defendants — Action  of  tort — Principal 

and  agent — Service  out  of  jurisdiction 
[1913]  2  I.  R.  402  ;  47  I.  L.  T.  R.  226 
See  Practice — Service.    11. 

• Ejectment  by  second  mortgagee 

[1904]  2 1.  R. 357, 360;  37 1. L.  T.  R. 95, 101 
See  Land — Action  lor  Recovery  of.    11 . 

Ejectment    for    non-payment    of    rent — 

Vacant  possession — No  personal  repre- 
sentative of  deceased  tenant — Descrip- 
tion of  defendants  in  writ  of  summons 
[1913]  2  I.  R.  485 
See  Landlord  and  Tenant — Action  for  Re- 
covery of  Land.    33. 

Joint    defendants  residing    in    different 

counties — £39  recovered — Costs 

2  N  I.  J.  R.  44 
See  Practice — Costs.    31. 

Necessary  or  proper       47  I.  L.  T.  R.  297 

See  Practice — Service.     15. 

Plaintiffs — Sufficiency  of  description 

17  I.  C.  L.  R.  221 
See  Contract.    14. 

Probatesuit — Heir-at-law    [1894]11.R.57 

See    Probate    (and  Administration)    — 
Practice.    36> 

Representation  of  testatoi's  estate 

47  I.  L.  T.  R.  301 
See  Executor  (General).    3. 

To  consent,  necessary      4  N.  I.  ,1.  R.  271 

See  Administration — Action.    2. 

Trustees  representing  debenture-holders 

[1917]  1  I.  R.  203,  208 ' 
See  Company — Debentures.    12. 

Use  of  trustees  name      50  I.  L.  T.  R.  173 

See  Trustee  and  Cestui  Que  Trust. 

PARTITION. 

1. Sale  in  lieu  ol  partition — Partition 

Acts,  1868  (31  cfe  32  Vict.,  c.  40),  s.  3—1876  (39  tfc 
40  Viet.,  c.  17),  6.  1 — Jurisdiction  of  Chancery 
Division  and  County  Court — Tenant  purchasers — 
Consent  of  Land  Commission  to  partition  not  a 
condition  to  a  decree  for  sale — Vesting  order  regis- 
tered siibjectt  to  equities — Annuity  to  Land  Com- 
mission in  existence — Tenancy  in  common  in 
purchased  holding — Judgment  registered  as  mort- 
gage against  interest  of  one  of  several  co-owners — 
Land  Law  (Ireland)  Act,  1881  (44  &  45  Vict., 
c.  49),  s  30  (1)  (a)  —  Irish  Land  Act,  1903 
(3  Wdw.  VII.,  e.  37),  .s.  54  (1)  (o).]  A  judgment 
mortgagee  of  the  share  of  one  of  several  co- 
owners  of  a  holding,  purchased  under  the  Land 
Purchase  Acts,  subject  to  an  existing  annuity 
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payable  to  tho  Land  Commission,  may  obtain, 
under  the  Partition  Acts,  an  order  for  sale  of 
the  whole  without  the  consent  of  the  Commission 
to  a  partition.     Farrell  v.  Donnelly 

App.,  [1913]  1  I.  R.  50  ;  47  I.  L.  T.  R.  2 

2.  Sale  in  lieu  of  partition — No  consent 

to  a  partition  by  the  landlord,  without  whose 
consent  the  lands  cannot  he  partitioned — 40  <fe  41 
Vict,  o.  56,  .5.  33  (9)— Partition  Act,  1868,  s.  3.] 
Under  section  3  of  the  Partition  Act  of  1868 
there  is  no  power  to  sell  lands  in  lieu  of  partition 
without  a  consent  to  a  partition  by  the  landlord, 
as  the  lands  could  not  be  partitioned  without 
this  consent.     Boper  v.  Roper 

Co.  Ct.,  41  I.  L.  T.  R.  231 

3.  Statutory  tenancy — Owner  of  un- 
divided share — Jurisdiction  of  Chancery  Division 
and  County  Court  to  order  sale  in  lieu  of  partition 
— Consent  of  landlord  to  a  partition  not  a  con- 
dition precedent  to  the  institution  of  a  suit  for 
partition — Consent  to  a  sale — Partition  Acts,  1868 
(31.<fc32  Vict.,  c.  40),  s.  3—1876  (39<fc40  Vict., 
c.  17),  s.  7 — Land  Law  (Ireland)  Act,  1881  (44  <fe 
45  Vict.,  c.  49),  s.  5  (3).]  In  an  equity  suit  by 
an  owner  of  an  undivided  share  in  a  holding 
held  for  a  statutory  term,  brought  against  the 
owner  of  the  other  shares,  seeking  for  a  sale  in 
lieu  of  partition,  the  Court  has  jurisdiction  to 
order  such  sale,  notwithstanding  that  the  land- 
lord has  not  given  his  consent  to  a  partition. 
Prendergast  v.  Morgan 

Dodd,  J.,  [1913]  1  I.  R.  321 

See  Land  Judges'  Court — Partition. 

Action  for— Special  costs    [1909]  1 1.  R.  132 

See  Practice— Costs.    42. 

Sale   under  order  of  Chancery  Division — 

Land  Law  (Ireland)  Act,  1896,  s.  40 
[1901]  1  I.  R.  474  ;  35  I.  L.  T.  R.  83 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    12. 

PARTNER. 

Appearance  by,  to  writ  against  firm 

[1903]  2 1.  R.  589,  623  ;  3  N.  I.  J.  R.  195 
See     Master     and     Servant  —  Master's 
Liability.    13. 

Composition  by  one  of  two  bankrupts 

42  I.  L.  R.  T.  269 
See    Bankruptcy  —  Composition     Alter 
Bankruptcy.    2. 

Out  of   jurisdiction — Separate    judgment 

against  45  I.  L.  T.  R.  52 

See  Practice— Execution.     1. 

PARTNERSHIP. 

1.  Claim  against — Liability  to  a  partner 

personally — Set-off.]  Where  an  action  is  brougljt 
against  a  partnership,  there  cannot  be  set-oit 
against  the  partnership  liability  a  debt  due  by 
the  plaintiff  to  one  of  the  partners  personally. 
M' Cully  V.  Qreen  and  Agnew 

Co.  Ct.,  32  I.  L.  T.  R.  14 

2. Dissolution    by    death — Effect    of— 

Whether  assets  of  the  joint  venture  remained 
partnership  assets  or  became  separate  assets  of 
survivor — Sights  of  creditors.]    In  1896,  D.,  F., 
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PARTNERSHIP— co««m«e(Z. 
and  B.  entered  into  partnership  to  carry  on  a 
certain  hotel  under  the  terms  of  a  partnership 
deed  which  provided  inter  alia  that  upon  the 
death  of  any  partner  the  share  of  such  deceased 
partner  in  the  partnership  business  should,  as 
from  the  1st  of  the  next  month  following  the 
date  of  his  death,  go  and  belong  to,  and  be  pur- 
chased by  the  remaining  partners,  and  that  they 
should  take  upon  themselvas  all  the  partnership 
debts  and  liabilities  as  from  the  same  date,  and 
that  the  surviving  partners  succeeding  to  and 
purchasing  the  share  of  a  late  partner  should 
pay  to  his  representatives  within  six  months 
from  the  date  of  his  death  such  sum  of  money 
as  might  be  found  to  be  due  on  a  balance  being 
taken  as  and  from  the  1st  of  the  next  month 
following  such  decease.     D.  and  F.  bought  out 
B.     D.  died  on  December  10,  1912,  and  F.  died 
on  B'ebruary  10,  1913.     Up  to  the  death  of  F. 
nothing  had  been  done  to  give  effect  to  the 
clause  of  the  partnership  deed  which  provided 
for  the  transference  of  D.'s  interest  to  F.     The 
assets  of  the  hotel  were  sold  in  a  suit  to  ad- 
minister the   estate  of   F.,  and  proved  to  be 
solvent,  while  F.'s  estate  proved  to  be  insolvent : 
~Held,   that   the   partnership   assets   had   never 
vested  in   F.,   and  accordingly   still  remained 
partnership  assets,  and  were  liable  to  the  partner- 
ship debts,  that  the  creditors  of  the  partnership 
must  be  paid  in  full  out  of  the  assets    of  the 
hotel,  and  that  the  surplus  of  such  assets  must 
be  divided  between  the  estates  of   D.  and  F. 
In  re  Fox,  deceased  ;   Brunker  v.  Fox 

Ch.  Div.,  49  I.  L.  T.  R.  224 
3. False  representation.]  Where  plain- 
tiff brought  an  action  for  damages  for  false  and 
deceitful  representation  by  defendant,  which 
induced  plaintiff  to  enter  into  a  partnership 
agreement : — Held,  that  a  cause  of  action  arose 
before  the  .termination  of  the  agreement,  and 
that  plaintiff  was  entitled  to  damages  on  an 
ordinary  Civil  Bill  for  false  representation,  and 
to  a  partnership  account  of  the  profits  in  an 
equity  suit  also  brought  by  the  same  plaintiff. 
Austin  V.  Power  Co.  Ct.,  32  I.  L.  T.  8 

4.  Share    in    profits.]      By    agreement 

between  J.  and  W.  Wallace  of  the  first 
part,  and  G.  of  the  second  part,  G.  bound 
himself,  "  in  consideration  of  salary  and 
otherwise,"  to  do  certain  services  for  the 
parties  of  the  first  part,  for  the  period  of 
three  years  j  and  in  consideration  of  the  said 
services,  the  said  J.  and  W.  Wallace,  "as  co- 
partners, and  as  individuals,  and  their  company 
firm,"  agreed  to  pay  the  said  G.  a  salary  of  £500, 
and  also  that  he  should  be  entitled  to  a  sum 
equivalent  to  one-third  part  of  the  free  profits, 
for  the  said  period,  of  the  business  of  the  first 
party ;  the  said  profits  to  be  ascertained  "  by 
balance-sheets,  to  be  prepared  by  the  said  first 
party,  on  the  principle  hitherto  adopted  by 
them,"  and  at  such  periods  as  they  should  think 
proper.  Before  ascertaining  the  free  profits, 
J.  W.  and  W.  W.  to  have  £500  a  year  each ; 
the  other  sums  payable  to  G.  besides  his  salary 
not  to  be  demandable  by  him  during  the  period 


PARTNERSHIP— coniinwed. 
of  his  engagement,  but  to  be  payable  by  three 
equal  instalments,  as  follows,  &c.,  &c.,  with 
interest  on  the  two  last.  The  plaintiff  was  the 
drawer  of  certain  bills  accepted  by  J.  and  W.  W., 
and  sued  the  defendant  as  a  partner  in  the 
firm : — Held,  that  the  defendant  G.  was  not  a 
partner.  Semble,  that  "  free  profits "  are 
equivalent  to  net  profits.     Shaw  v.  Gait 

Q.  B.,  [1863-4]  16  I.  C.  L.  R.  357 

5.  Property — Letting  to  partner — Death — 

Ejectment  of  personal  representative — County 
Court — Practice — Amendment.^  Where  one  of 
two  partners  Uved  till  his  death  in  a  house  which 
formed  part  of  the  partnership  property,  being 
debited  yearly  with  £20  in  the  books  of  the  firm, 
which  sura  was  described  as  "  rent  "  : — Held, 
that  there  was  no  tenancy  in  his  personal  re- 
presentative, who  was  properly  ejected  on  the 
title.  Semble,  if  there  was  any  tenancy  in  the 
partners  it  was  one  continuing  for  the  partnership 
only,  and  determined  on  its  dissolution  by  his 
death,     Lee  v.  Crawford 

Cir.  Cas.,  Cherry,  C.J.,  46  I.  L.  T.  R.  81 

Attachment  of  partners'  share  of  assets 

36  I.  L.  T.  R.  81  ;  2  N.  I.  J.  R.  83 
See  Practice — Charging  Order  (and  Stop 
Order).    3. 

Debt  due  to,  by  legatee  of  one  partner — 

Executor  whether  entitled  to   retain 
legacy  fl912]  1  I.  R.  267  ; 

46  I.  L.  T.  R.  194 
See  Executor — General.    16. 

-  In  profits  of  land  [1917]  1  I.  R.  17 

See  Limitations,  Statute  of — Realty.    20. 

•  Reservation  of  benefit      40  I.  L.  T.  R.  117 

See  Revenue — Estate  Duty.    9. 

Trustee  for  sale — Land  agents — Negotiation 

fee     [1912]  1 1.  R.  341;  46 1.  L.  T.  R.  166 
See    Land    Purchase    Acts — Negotiation 
Fee.    2. 

PARTY  WALL. 

Repair — Notice.}  Where  a  wall  is  a.  party 
wall  it  is  incumbent  on  either  party  who  wishes 
to  repair  it  to  give  the  other  notice  before  so 
doing.     Crosain  v.  Hugland 

Co.  Ct.,  31  I.  L.  T.  418 
PASSENGER. 

Public  highway — Dangerous  condition  of 

ad  j  oining  house — Negligence — Personal 
injuries  [1908]  2  I.  R.  393,  402  ; 

42  I.  L.  T.  R.  62,  173 
See  Negligence.    39. 

■ Railway 

See  Railway — Passenger. 

Railway — Alleged  negUgence  in  shutting 

door  [1909]  2  I.  R.  330 

See  Negligence.    48. 

Railway — Injury — Admission  of  drunken 

man  [1905]  2  I.  R.  378,  401  ; 

39  I.  L.  T.  R.  74 
See  Negligence.    50. 

Tramcar — NegUgence  in  going  to  platform 

while  vehicle  is  in  motion 
[1909]  2  I.  R.  13  ;  42  I.  L.  T.  R.  278 
See  Negligence    56i 
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PASSENGER'S  LUGGAGE— Railway. 

See  Railway— Passenger's  Luggage. 

PAST  CONSIDERATION— Mortgage  for— Fraud 
— Whether  purchase  for  value 
[1906]  1  I.  R.  416  ;  [1908]  1  I.  R.  333 
See  Fraud.    3. 

PASTORAL  HOLDING. 

Lands  in  urban  area — Covenant  to  build — 

Not  enforced  for  many  years — Waiver 
—Present  tenancy      [1914]  1  I.  R.  35 
See  Land  Law  Acts — Fair  Rent.    33. 

Lease — Covenants 

[1904]  1  I.  R.  550,  559 
See  Land  Law  Acts — Character  of  Holding. 
77. 

PASTURE — Breaking  up  ancient 

50  I.  L.  T.  R.  171 

-See  Waste.    1. 

PATENT. 

1.  Infringement — Importation  oj  paten- 
ted articles  before  and  after  expiration  of  patent — 
Loss — Measure  oj  Damagcs.'i  The  plaintiffs  were 
the  owners  of  a  patent  of  the  United  Kingdom 
for  improvements  in  the  insulation  of  electric 
cables.  The  defendant  company  entered  into 
a  contract,  during  the  continuance  of  the  patent, 
with  an  American  company  for  the  supply  of 
cables,  similar  to  those  protected  by  the  patent, 
some  of  which  were  deliv^ed  to  the  defendant 
company  during  the  continuance  of  the  patent, 
the  remainder  being  delivered  after  its  expiration. 
It  was  conceded  at  the  trial  that  the  delivery  of 
cables  by  the  American  company  to  the  defen- 
dants during  the  continuance  of  the  patent 
constituted  an  infringment,  but  a  question 
having  arisen  as  to  how  the  damages  were  to  be 
measured  : — Held,  that  the  damages  should  be 
awarded  only  upon  the  cables  actually  delivered 
during  the  continuance  of  the  patent,  and  should 
not  be  extended  to  the  whole  profit  which  might 
have  been  made  if  the  contract  had  been 
entered  into  with  the  plaintiffs  instead  of  with 
the  American  company  British  Insulated  Wire 
Co.  V.  Dublin  United  Tramways  Co.  and  others 

V.-C,  [1900]  1  L  R.  287 

2.  ■ Infringement — Practice  — Application 

for  inspection  of  machines  relied  on  as  anticipating 
plaintiff' s  patent — Patents,  <fcc..  Act,  1883(46  &  47 
Vict.,  c.  57).  s.  30.]  In  an  action  for  infringement 
of  a  patent  the  Court  has  power,  under  section  30 
of  the  Patents,  &c..  Act,  1883,  to  order  inspection 
of  a  machine  in  the  possession  of  the  defendant 
relied  on  as  evidence  of  publication  of  the  alleged 
invention  within  the  realm  prior  to  the  date  of 
the  plaintiff's  patent.  The  defendants  in  an 
action  for  infringement  of  a  patent  for  an  im- 
proved machine  for  slicing  German  sausages,  by 
their  particulars  of  objections  alleged  that  the 
invention  was  published  within  the  realm  prior  to 
,the  date  of  the  plaintiff's  patent,  by  the  manu- 
facture, sale,  and  use  of  certain  machines  by 
several  persons  named  in  the  particulars.  The 
plaintiff  applied  to  one   of  these  persons  for 
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leave  to  inspect  the  machine  so  stated  to  have 
been  made  and  used  by  him,  and  was  informed 
that  he  had  sold  the  machine  to  the  defendants, 
and  that  it  was  in  their  possession.  The  plaintiS 
then  applied  to  the  defendants  for  leave  to 
inspect  the  machine,  which  was  refused  : — Held, 
that  the  Court  had  power  to  order  an  inspection 
of  the  machine,  and  that  it  was  a  proper  case  in 
which  to  make  such  an  order.  Garrard  v.  Edge 
(58  L.  J.  Ch.  597  ;  6  R.  P.  0.  372)  discussed. 
Van  Berkel  v.  Booth    M.  R.,  [1906]  1  I.  R.  383 

3.  Licence  —  Royalties  —  Transfer  — 

"  Two-memher  "  company. ~\  A  clause  in  a  licence 
agreement  for  the  use  of  certain  patents  pro- 
vided that  "  the  said  licensee  may  .  .  .  trans- 
fer the  said  licence  to  any  limited  liability 
company  he  may  form  to  carry  on  his  business, 
or  the  business  connected  with  and  arising  out 
of  said  patents  and  this  licence.": — Held,  that 
the  licensee  could  not  under  this  clause  rid 
himself  of  liability  for  royalties  due  under  the 
licence  agreement,  by  transferring  the  licence 
to  a  company  formed,  not  for  the  purpose  of 
carrying  on  his  business,  or  of  working  the 
patents,  but  merely  with  a  view  to  ridding  him 
of  such  liability.     Cummings  v.  Stewart 

M.  R.,  [1911]  1  L  R.  236 

4.  Royalties — Construction  of  licence — 

Licensee  estopped  from,  dispiUing  novelty  of  patent 
— Lapse  of  patent  by  non-payment  of  fees — Im- 
plied covenant  by  patentee  to  pay  fees — Depen- 
dency of  covenant  to  pay  royalties — Impossibility  of 
performance  of  substantial  part  of  contract.}  A 
patentee  of  improvements  for  making  re-iuforced 
concrete,  called  the  Cummings  system,  patented 
in  the  United  Kingdom,  France,  and  Austria,  re- 
spectively, granted  the  exclusive  right  to  work  the 
patents  during  the  full  terms  for  which  they  were 
granted ;  the  licensee  expressly  admitted  the 
validity  of  the  patent  and  agreed  to  pay  a  royalty 
of  2J  per  cent,  on  the  total  amount  included  in 
every  contract  for  work  executed  on  the  Cum- 
mings system,  and  a  minimum  amount  of  5,000 
dollars  each  year  during  the  continuance  of  the 
agreement.  The  patentee  agreed  to  protect  the 
patents  against  infringement,  and  to  defend  any 
proceedings  brought  against  the  licensee  for  the 
infringement  of  other  patents.  There  was  no 
provision  as  to  payment  of  the  renewal  fees. 
The  patentee  did  not  pay  the  renewal  fees  on  the 
French  and  Austrian  patents,  and  they  lapsed 
owing  to  the  non-payment.  The  licensee 
worked  the  invention  in  England  only,  and  with- 
out success.  The  licensee  paid  the  minimum 
royalty  at  first,  but  declined  to  pay  at  the  end  of 
the  third  year,  and  an  action  was  brought  by  the 
patentee  to  recover  the  amount  then  due.  The 
defendant  resisted  the  claim  on  the  ground  (1)  of 
want  of  novelty  of  the  invention  ;  (2)  that  under 
the  agreement  the  plaintiff  was  bound  to  pay  the 
renewal  fees,  that,  owing  to  his  failure  to  pay  the 
fees  in  France  and  Austria,  the  patents  in  those 
countries  lapsed,  and  that  the  lapse  of  the  patents 
relieved  the  defendant  from  liability  to  pay  the 
royalty.  The  defendant  counter-claimed  for  a 
declaration  that  the  agreement  was  not  binding, 
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and  for  a  return  of  £52  12s.  9d.,  paid  under  a  mis- 
take.    The  plaintiff  contended  ( 1 )  that  the  agree- 
ment imposed  no  obligation  on  him  to  pay  the 
fees  ;  and  (2)  that  even  if  it  did,  the  breach  of  the 
agreement  by  him  in  that  respect  was  no  defence 
to  the  action,  but  only  gave  a  right  to  damages  to 
be  recovered  on  a  counter-claim  ;  and  (3)  that  as 
the  United  Kingdom  patent  remained  valid,  there 
was  at  most  a  partial  failure  of  consideration, 
which  did  not  release  the  defendant  from  his 
agreement  to  pay  the  royalty: — Held  (1)  That 
the  defence  of  want  of  novelty  was  not  open  to 
defendant ;  (2)  that  there  was  an  imphed  cove- 
nant by  the  plaintiff  to  pay  the  renewal  fees  ; 
(3)  that  the  covenant  to  pay  the  royalties  was  not 
an  independent  covenant,  but  dependent  on  the 
performance  by  the  plaintiff  of  the  implied  cove- 
nant to  pay  the  fees  ;  (4)  that,  owing  to  the  lapse 
of  the  foreign  patents,  a  substantial  part  of  the 
subject-matter  of  the  agreement  was  destroyed, 
and  the  agreement  in  a  substantial  part  became 
impossible    of   performance   and   ceased   to   be 
binding  ;  and  (5)  that  as  the  royalty  was  a  fixed 
sum,  the  consideration  was  indivisible,  and  the 
failure  of  part  was  equivalent  to  failure  of  the 
entire.      Mills  v.  Carson  (10  R.  P.  C.  9)  distin- 
guished ;     Lines  v.  Usher  (14  R.  P.  C.  206)  fol- 
lowed.    Cummings  v.  Stewart  (No.  2) 

M.  R. .  [1913]  1  I.  R.  95 
5.  Validity — Novelty — Utility — Applica- 
tion of  a  known  appliance  to  an  analogous  use — 
Application  of  an  old  contrivance  to  a  new  pur- 
pose— Ingenuity — Anticipation — Provisional  and 
complete  specifications  —  Variance  —  Evidence-I 
The  plaintiff  had  patented  an  improvement  in 
"  wet  spinning  for  flax  and  like  yarns,"  which 
consisted  in  the  use,  as  a  pirn,  of  a  thin  flexible 
paper  tube  placed  upon  a  hard  core  or  base, 
upon  which,  in  the  process  of  spinning,  the  yarn 
was  wound.  This  tube,  with  its  base,  formed 
a  composite  pirn  or  carrier,  which,  with  the  yam 
wound  upon  it,  was  removed  from  the  spinning 
frame,  and  taken  to  the  drying-room.  The 
result  of  the  process  of  drying,  necessary  in 
wet  spinning,  was  to  detach  the  inner  core  from 
the  paper  tube  while  the  yam  retained  its  con- 
tact with  and  adhered  to  the  paper  tube,  and 
remained  "  in  cop  "  as  spun  on  the  tube.  The 
inner  core  was  then  taken  out  of  the  tube  and 
returned  for  further  use  to  the  spinning  frame, 
while  the  cop — i.e.,  the  tube  with  the  yam  as 
spun  on  it — was  sent  to  the  weaver  ready  for 
use  in  the  shuttle.  In  wet  spinning  the  unspun 
fibre  is  passed  through  a  trough  of  warm  water, 
in  which  it  is  saturated  before  reaching  the 
rollers.  The  object  of  this  treatment  is  by 
maceration  to  prepare  the  fibre  for  the  process  of 
drawing  by  the  rollers,  and  also  to  remove  as 
much  as  possible  of  the  natural  gum  after  passing 
through  the  rollers  the  fibre  is  spun  on  the  pim 
or  bobbin  in  a  saturated  condition,  and  is  in  this 
condition  removed  to  a  drjfing-room,  where  it 
is  artificially  dried.  Flax  yams,  and  yams  of 
similar  fibres  have  qualities  that  require,  for  the 
purposes  of  spinning,  the  treatment  of  saturation 
by  water  and  maceration,  which  forms  part  of 
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the   process   of   wet   spinning.      The   effect   of 
saturation,  followed  by  drying,  combined  with 
the  inelastic  character  of  the  yarns  which  require 
to  be  wet  spun,  creates  a  difSculty  peculiar  to 
wet  spinning.     This  difficulty  consists  in  the 
yarn,  when  dry,  becoming  slack  on  the  base  or 
carrier  upon  which  it  has  been  spun,  and,  after 
the  yarn  has  been  dried,  necessitates  either  re- 
winding or  some  process  for  tightening  the  yarn 
upon  its  base  or  carrier  or  some    other  con- 
trivance for  retaining  the  yam  thereon.     Pre- 
viously to  the  plaintiff's  patent,  pirns  or  carriers 
of  various  materials  and  construction  had  been 
designed,  and  various  processes  adopted,  for  the 
purpose  of  meeting  this  difficulty  in  wet  spinning 
and  producing  the  cop  or  spun  yarn  in  condition 
ready  for  use  by'  the  weaver  on  the  base    or 
carrier  upon  which  it  had  been  spun  ;  but  prior 
to  the  plaintifi's  patent  no  one  had  ever  used 
thin  paper  tubes  in  wet  spinning,  or  for  the 
purpose  of  obviating  the  above  dfficulty.     The 
plaintiff's   patent   was   designed   to   meet   this 
difficulty,  and  was  more  successful  than  any 
previous  contrivance  or  process  in  efficiently  and 
cheaply  obviating  this  difficulty,   and  in  pro- 
ducing the  cop  of  yam  in  a  condition  ready  for 
use  by  the  weaver  upon  the  pim  or  carrier  on 
which  it  had  been  spun.     The  above  difficulty 
did  not  occur  in  dry  spinning.    Cotton  worsted 
and  yams  of  like  fibre  require   dry  spiiming. 
The  only  process  to  which  these  yams,  or  the 
threads  formed  from  them,   are  subjected,   in 
which  water  is  used,  is  that  known  as  "  doubling" 
This  process  consists  in  winding  together  two 
or  more  threads  already  spun,  and  the  threads 
are  only  damped  to  remove  roughness  and  prer 
vent  kinking,  and  are  never  wet  to  a  degree 
which  requires  artificial  drying,  and  no  shrinkage 
or  expansion  of  the  yam  upon  its  carrier  takes 
place.     For  many  years  previously  to  the  plain- 
tiff's patent  thin  paper  tubes  of  various  sizes 
had  been  used  in  the  spinning  and  doubling  of 
cotton,  worsted,  and  yams  of  similar  fibre,  and 
sometimes  in  combination  with  a  rigid  core 
or  base,  separable  from  the  spindle.    The  object 
of  this  use  of  such  tubes  was  simply  to   provide 
a  cheap  base  for  the  winding  of  the  fibre  or  to 
keep  open  the  hole  in  the  centre  of  the  cop,  or 
to  facilitate  the  "  doffing  "  or  removal  of  the 
cop  from  the  spinning  frame.    The  use  of  such 
tubes  had  been  the  subject  of  several  patents 
anterior   to   that   of  the     plaintiff,   relating   to 
spinning  and  doubling,  and  in  some  of  these 
patents  the  paper  tube  was  used  in  combination 
with  a  rigid  base  separable  from  the  spindle. 
But  all  these  patents  were,  by  the  terms  of  their 
specifications,  or  by  the  method  thereby  pre- 
scribed of  using  the  paper  tube,  expressly  or  by 
implication,  confined  to  dry  spinning  and  doubl- 
ing, and  none  of  them  disclosed  how  these  thin 
paper  tubes  could  be  used  in  wet  spinning  or 
was  directed  to  the  peculiar  difficulty  occurring 
in  wet  spinning  ;  and  as  compared  with  each  of 
these  previous  patents  the  plaintiff's  method  of 
using  the  paper  tube  was  distinct  in  purpose 
and  not  analogous  in  mode.     In  all  processes 
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and  patents  previous  to  the  plaintifE's  patent, 
where  a  rigid  base  separable  from  the  spinning 
frame  was  used  in  connection  with  these  paper 
tubes,  such  base  either  formed  portion  of,  or 
was  an  adjunct  of,  the  spindle,  and  the  plaintiff 
was  the  first  person  who  used  such  a  base  as 
part  of  a  composite  pirn  or  carrier,  and  was  the 
first  person  who  used  the  process  of  drying  as 
an  agency  to  separate  the  inner  core  of  this 
composite  pirn  from  the  outer  tube.  Since  the 
plaintiffs  patent  the  use  of  thin  paper  tubes  by 
his  process  had  become  general  and  increasing 
in  the  wet  spinning  of  flax  and  like  fibres,  and 
in  the  trade  of  wet  spinning  these  tubes  were 
driving  out  of  the  market  the  other  pirns  or 
carriers.  Under  his  patent  the  plaintiff  had 
granted  licences  for  the  use  in  wet  spinning  of 
thin  paper  tubes  according  to  his  process,  and 
was  in  receipt,  by  way  of  royalty  under  these 
licences,  of  payments  of  large  amount : — Held 
(affirming  the  Vice- Chancellor),  that  the  plain- 
tiff's process  was  novel,  useful,  and  involved  a, 
sufficient  exercise  of  ingenuity  to  make  it  a 
good  subject-matter  for  a  patent,  and  that  the 
plaintiff's  patent  was  valid  and  had  not  been 
anticipated,  and  that  none  of  the  previous 
patents  or  processes  in  which  thin  paper  tubes 
were  used  disclosed  the  practicability  or  method 
of  using  such  tubes  in  wet  spinning,  or  the 
practicability  or  method  of  so  using  them  for 
the  purpose  of  obviating  the  difficulty  peculiar 
to  wet  spinning  :  and  that  none  of  these  patents 
or  processes  was  directed  to  meet  the  same 
difficulty,  or  followed  the  same  method,  or 
obtained  the  same  advantages,  as  the  plaintiff's 
patent.  At  the  trial  of  the  action  before  the 
Vice-Chancellor,  L.,  who  was  one  of  the  witnesses 
for  the  defence,  was  asked  in  direct  examination 
— "  Did  you  make  a  suggestion  to  any  other 
person  at  the  same  time  about  the  introduction 
of  the  paper  tubes  ?  "  E.,  who  was  also  a 
witness  for  the  •  defence,  was  asked  in  direct 
examination — "  Prior  to  September,  18»9,  had 
you  a  conversation  with  L.  in  reference  to  the 
use  of  these  paper  tubes  ?  '"  Both  questions 
were  objected  to,  and  disallowed  as  irrelevant. 
No  effort  was  made  either  to  press  them  at  the 
time  or  to  lay  any  foundation  for  repeating  them, 
nor  was  any  undertaking  offered  to  make  them 
evidence  in  due  course.  The  defendants  ap- 
pealed from  the  judgment  of  the  Vice-Chancellor. 
No  reference  was  made  to  the  rejection  of  the 
proffered  evidence  in  the  notice  of  appeal,  but 
at  the  hearing  of  the  appeal  the  appellants  argued 
that  the  evidence  was  improperly  rejected. 
Held,  that  the  appellants,  having  to  all  appear- 
ance at  the  time  submitted  to  the  ruling  of  the 
Vioe-Chanoellor,  could  not,  in  the  Court  of 
Appeal,  be  permitted  to  argue  on  statements  of 
what  they  could  have  proved,  but  did  not  offer 
to  prove,  that  the  questions,  which  were  prima 
facie  irrelevant,  should  have  been  admitted. 
Pirrie  v.   York  Street  Spinning  Co. 

App.,  [1894]  1  I.  R.  417 

Action  for  infringement — Interrogatories 

17  I.  C.  L.  R.  783 
See  Practice — Discovery.    32. 
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[1910]  1  I.  R.  370 

See  Charter. 

Foreshore — Manor — User — Weight  of  evi- 

dence [1905]  1 1.  R.  483,  509  ; 

[1907]  1  I.  R.  481 
See  Seashore.    2/ 

Reversion  of  the  Crown  [1901]  1  I.  R.  377 

See    Land    Purchase    Acts  —  Superior 
Interest.    14. 

PATIENT— Fever  hospital  — Negligence  —  Poor 
law  guardians  [1897]  2  I.  R.  76 

■See  Poor  Law — Guardians.    3. 

PAUPER. 

Lunatic — Scotch  curator  bonis 

[1900]  1  I.  R.  349 
See  Practice— Payment  out  of  Court.    8. 

Uncertified    bankrupt    suing    in   forma 

pauperis  29  I.  L.  T.  262 

See  Practice — Pauper. 

PAUPER    CHILDREN— Power    of    poor    law 
guardians  to  assume  parental  control 
[1913]  2  I.  R.  337 
See  Poor  Law  Guardians.    2. 

PAWNBROKER. 

■  Liability — Agent  pawning  goods  of  princi- 
pal 35  I.  L.  T.  R.  221  ; 
36  I.  L.  T.  R.  58;  2  N.  I.  J.  R.  120 
See  Factor. 
Sewing  machine  under  hire-purchase  agree- 
ment pledged  with — Liability  of 

34  I.  L.  T.  R.  108 
See  Hire  Purchase  Agreement.    4. 

PAYMENT. 

■  Additional    premiums    by    trustee — Par- 
ticipating policy — Profits 
[1901]  1  I.  R.  255  ;  1  N.  I.  J.  R.  48 
See  Trustee — Investments.    2. 

By  third  party  [1904]  1  I.  R.  299 

See  Executor — Actions.    18. 

■  Dividends— Mistake       [1908]  1  I.  R.  327 

See  Limitations,  Statute  of — Trusts.    5. 
— - — •  Executor  de  son  tort — ^Credits  in  adminis- 
tration [1897]  1  I.  R.  513 
See  Executor — Executor  de  son  tort.    2. 

■  Gift  over  on — ^Will — ^Accrual  of  right 

[1899]  2  I.  R.  344 
See  Limitations,  Statute  of— Realty.    16. 

Interest  on  mortgage — Default  in  punctual 

payment  —   Overpayment  —  Credit 
against  principal         [1901]  1  I.  R.  78 
See  Mortgage  (General).    27. 

■  Interest  on  mortgage — Disputed  question 

of  fact — Originating  summons 

[1908]  1  I.  R.  38 
See    Limitations,    Statute    of  —  Realty. 
43. 

Levy  under  f,.  fa. — Co-debtors 

[1899]  2  I.R.  163 ;  33  I.  L.  T.  R.  22 
See    Limitations,    Statute    of — Personal 
Action.    25. 
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Of  charge  by  teuant-for-life — Presumption 

■ — Expression  of  intention  to  keep  in 

existence  [1904]  1  I.  R.  130,  146 

See  Tenant-tOT-Lite  and  Remainderman.  10. 

Of    quit   rent    by   persons   not  liable — 

Covenant — Presumption  of  lost  grant 
[19041 1 1.  R.  474, 480 ;  38 1.  L.  T.  R.  105, 139 
See  Lost  Grant.    2. 

Over-payment — Mistake  in  law 

[1908]  1  I  R.  446 
See  Variable  Rent.    2. 
See  Practice— Payment  into  Court. 
See  Practice — Payment  out  ot  Court. 

Preferential— Illegality  [1902]  2  I.  R.  422 

See  Bankruptcy — Fraudulent  Preference.  4. 

-  Settled    trust    funds — Postponement    for 

convenience  of  estate — Vesting 

[1900]  1  I.  R.  129 

See  Settlement— Construction.    43. 

— - —  Syndicate  turned  into  limited  company — 

Goods    supplied    to    both — Payments 

made  by  company   [1912]  2  I.  R.  163 

See  Contract.    20. 

Unauthorised      advances  — •  Loan      fund 

society — Statute  of  Limitations 
[1899]  2  I.  R.  554  ;  33  I.  h.  T.  R.  94 
See  Loan  Fund  Society.    19. 
— •  —  Uncertified  bankrupt — After-acquired  pro- 
perty [1899]  2  I.  R.  313,  322  ; 
33  I.  L.  T.  R.  42 
See  Bankruptcy — After-acquired  Property.  1. 

Under     supposed     will  —  Revocation     of 

probate  [1897]  2  I.  R.  542 

See  Probate  (and  Administration.)— Re- 
vocation of  Grant.    4. 

Wages — Truck  Act 

[1901]  2  I.  R.  278,  305  ;  34  I.  L.  T.  R.  66 
See  Master  and  Servant — Truck  Acts.    2. 

Witnesses  [1902]  2  I.  R.  431,  447  ; 

36  I.  L.  T.  R.  37 
See  Solicitor— Bill  oj  Costs.    69. 

PAYMENT  INTO  COURT. 

See  Practice — Payment  Into  Court. 
— ■ — -  Denial  of  liability — Withdrawal  of  money 

5  N.  I.  J.  R.  32 

See  Practice — Payment  into  Court.    5. 

-  With  denial  of  liability     47  I.  L.  T.  R.  169 

See  Practice— Costs.    43. 

PAYMENT  OUT  OF  COURT. 

See  Practice — Payment  out  of  Court. 

Administrators    for    different    counties — 

Minors  residing  abroad 

5  N.  I.  J.  R.  219 
See  Executor  (General).    1. 

Lands  Clauses  Act — Leasehold — AiTcars  of 

rent  [1912]  1  I.  R.  498 

See  Lands  Clauses  Acts— Compensation.    3 

PEACE — Sureties  for — Justices — Bona  fide  q«es  - 

tion  of  title — Showing  jurisdiction  on 

face  of  order  [1914]  2  I.  R.  156  ; 

47  I.  L.  T.  R.  236 

See  Justices— Jurisdiction  (Petty  Sessions). 

97. 


PEACE  OFFICER. 

1. Compensation  for  death  ot—ApplicO' 

Hon  by  widow — Death  while  attempting  arrest 
under  Defence  of  the  Realm  Act — "  on  account  of 
his  exertions  to  bring  disturbers  of  the  pnibUc  peace 
to  justice" — Grand  Jury  (Ireland)   Act,    1836 
(6    <fc    7     Wm.    IV.,    c.    116,    s.    106)— iocoi 
Gooernment  (Ireland)  Act.   1898,  .s.  5.]     E.,  a 
head-oonstable,   under   orders   of   his   district - 
inspector,  proceeded  to  the  house  of  K.  for  the 
purpose  of  arresting  members  of  the  K.  family. 
A  state  of  martial  law  had  at  the  time  been  de- 
clared in  Ireland.    There  was  no  specific  charge 
against  the  members  of  the  K.  family,  but  the 
district -inspect  or  ordered  their  arrest  in  pur- 
suance of  directions  fromthemilitary  authorities, 
that  he  should  cause  all  "  dangerous  Sinn  Feiners 
to  be  taken  into  custody,  and  owing  to  the  pre- 
vious acts  and  speeches  of  the  members  of  the  K. 
family  he  considered  it  advisable  to  place  them 
under  restraint.       On  arrival  at  the  house  R. 
demanded  the  surrender  of  the  parties  to  be 
arrested.    Thereupon  he  and  his  party  were  fired 
upon.      One  shot  struck  B.  on  the  head,  killing 
him  instantly.      R.  had  not  come  in  contact 
previously  with  the  K.  family,  but  two  members 
of  the  family  had  been  on  two  prior  occasions 
prosecuted  by  other  policemen,  amongst  others 
for  offences  under  the  Defence  of  the  Realm  Act, 
On  an  application  by  R.'s  widow  for  compensa- 
tion  under  section    106 : — Held,  that   as   the 
murder  was  committed  not  on  account  of  R.'s 
exertions  as  a  peace  officer  in  bringing  disturbers 
of  the  public  peace  to  justice,  but  was  an  act 
committed  with  the  motive  and  in  the  course  of 
resisting  arrest,  the  case  was  not  within  section 
106  of  the   Grand  Jury   (Ireland)    Act,    1836. 
Greminv.  Cork Corporation(i2 1.  L.  T.  R.  1,  [1908] 
2  I.  R.  61),  commented  on.     Murphy  v.  Cork 
County  Council  (36  I.  L.  T.  R.  42,  [190i5,]  2  I.  R. 
445),  followed.     Bowe  v.  Cork  County  Council 
Cir  Cas ,  51  I.  L.  T.  R.  62 
2. Duty  to  preserve  the  peace — Acts  com- 
mitted in  the  execution  nf  such  duty.]    In  1891  the 
parish  of  Killarmin,  of  which  the  plaintiff  was 
then  priest,  was  transferred  from  the  Roman 
Catholic  archdiocese  of  Tuam  to  the  diocese  of 
Galway.    The  plaintiff,  who  disputed  the  right 
of  his  superiors  to  make  such  transfer  without 
his  consent,  appealed  to  Rome ;  and  went  to 
Rome,  and  there  remained  from  1891  to  1894 
prosecuting  his  appeal.    He  returned  unsuccess- 
ful to  Killannin  in  January,  1894,  and  found 
that  in  the  meanwhile  another  clergyman  (C) 
had  been  appointed  parish  priest  in  his  stead 
by  the  Bishop  of  Galway,  and  had  been  per- 
forming the  duties  of  that  office.    On  Saturday, 
the  9th  February,  the  plaintiff,  with  a  large 
body  of  parishioners,  his  sympathisers,  took  and 
held  possession  of  the  parish  chapel.     On  the 
following  (Sunday)  morning  the  defendant,  a 
district  inspector  of  constabulary,  proceeded,  in 
obedience  to  instructions  from  headquarters,  to 
the  chapel,  and  took  command  of  a  body  of 
constables,  who  had  been  sent  there  at  an  earlier 
hour.    Shortly  after  his  arrival,  C,  with  another 
large  body  of  the  parishioners,  appeared  on  the 
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PEACE  OFFICER— continued. 
scene.  O.  stated  that  he  was  the  parish  priest 
and  asked  the  defendant  to  break  open  the  chapel 
door,  or  to  assist  him  in  gaining  admission. 
The  defendant  refused  to  do  so,  and  awaited 
events.  C.'s  party  opened  the  door  with  a 
sledge-hammer,  and  C.  and  some  of  his  followers 
entered  the  sacristy.  The  defendant  and  some 
constables  entered  after  them.  An  excited 
altercation  ensued  between  the  plaintiff  and  C. , 
the  latter  demanding  to  pass  from  the  sacristy 
into  the  chapel,  while  the  plaintiff  opposed  his 
right  to  do  so.  In  the  end  the  plaintiff  pushed 
0.  roughly  back ;  a  rush  was  immediately  made 
at  the  plaintiff,  and  a  general  riot  would  have 
resulted  had  not  the  defendant  (who  till  then 
had  remained  a  passive  spectator)  interfered, 
with  the  object  of  preventing  the  impending 
riot,  and  removed  the  plaintiff  from  the  chapel 
precincts.  In  an  action  for  assault  ana  trespass, 
the  jury  found  that  such  removal  was  reasonable 
and  necessary  to  prevent  a  breach  of  the  peace: — 
'Held,  on  new  trial  motion,  by  the  Queen's  Bench 
Division,  and,  on  appeal,  by  the  Court  of  Appeal, 
that,  even  assuming  the  plaintiff  to  have  been 
legally  in  possession  of  the  chapel,  the  defendant 
had  done  nothing  exceeding  his  duty  as  a  peace 
officer,  that  the  finding  of  the  jury  was  reason- 
able, and  that  the  action  was  untenable.  Coyne 
V.  Tweedy       Q.  B.,  App.,  [1898]  2  I.  R.  167, 192 

3  N.  I.  J.  R.  87 

See  Maiming — Compensation  for.    3. 
See  Malicious  Injury. 

Compensation — Maiming 

See  Cases  under  Maiming — Compensation  for. 

District  inspector  of  constabulary — Injury 

to — Parliamentary  election 

29  I.  L.  T.  617,  624 
See  Maiming — Compensation  tor.    2. 

Maiming  1  N.  I.  J.  R.  88 

See  Malicious  Injury.    69. 

PENAL  SUM,  LEVY   OF,  IN   DEFAULT   OF 
DISTRESS — Estreating  recognizance 
45 1.  L.  T.  R.  242 
See  Justices — Jurisdiction  (Petty  Sessions). 
103. 

PENALTY. 

Eviction — Eoom  in  a  dweUinghouse  situate  in 
a  town — Omission  to  give  notice  to  relieving 
officer — "  Inhabited  dweUinghouse  or  building 
used  as  a  dwelUnghouse."'\  Section  2  of  11  &  12 
Vict.,  0.  47,  applies  to  a  single  room  held  and 
occupied  by  a  tenant  in  a  dweUinghouse  situated 
in  a  town.  Guardians  of  the  Abbeyleix  Union  v. 
DeVesci   K.B.,[190812I.R.488;  42LL.T.R.138 

Action  for — Copyright — Interrogatories 

37  I.  L.  T.  R.  142  ;  3  N.  I.  J.  R.  232 
;See  Practice — Discovery.    29. 

Action    for  —  District    councillor    acting 

while  disqualified— Security  for  costs 
[1901] 2 1.  R.  640 
See  Practice— Security  for  Costs.    1. 

Bond — Payment  of  interest 

[19001 1  L  R.  372 
See  Bond.     1. 


PE  NALT  Y — continued. 

■ Breach  of  trade  agreement 

[1910]  1 1.  R.  306 
See  Trade  Combination. 

Building  contract — ^Non-completion  within 

contract  time — Engineer's  certificate 
[1912] 2  I. R.  356 
See  Building  Contract.    4. 

Company — Sale    of    unlabelled    poison — 

Common  informer    [1901]  2  I.  R.  589  ; 
1  N.  I.  J.  R.  190 
See  Poison.      • 

Continuing   offence — Limit    of   time    for 

recovery  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 

Contract — Condition— Damage 

34 1.  L.  T.  R.  9 
See  Contract.    10.         * 

Contract  with  county  council — Councillor 

—Public  work  [1904]  2  I.  R.  529  ; 

38 1.  L.  T.  R.  99 
Sfe  Local  Government — Disqualification. 
10. 

Costs— Small  Penalties  (Ireland)  Act,  1873, 

ss.  3,  4,  6 — Imprisonment  until  pay- 
ment [1907]  2  I.  R.  13, 18  ; 
40 1.  L.  T.  R.  44 
See  Justices— Jurisdiction  (Petty  Sessions). 
36,  37. 

District  councillor — Acting  while  disquali-~ 

fied — Continuing  contract 
[1905]  2  I.  R.  590  ;  5  N.  I.  J.  R.  230 
See  Local  Government — Disqualification. 
13. 

■ District  councillor  or  guardian  acting  while 

disqualified  by  non-attendance 

[1912]  2  L  R.  1 
See  Local  Government— Disqualification. 
14. 

Fisheries  Acts — ^Mitigation 

[1894]  2  I.  R.  127  ;  28  I.  L.  T.  R.  21 
See  Fisheries  Acts.    17. 

Game  laws — Fine  under  £5 — Small  Penal- 

ties Act  [1912]  2 1.  R.  44  ; 

46 1.  L.  T.  R.  9 
See  Justices — Jurisdiction  (Petty  Sessions). 
130. 

• Guardian  —  Disqualification  by  absence — 

Penalty  [1912]  2  I.  R.  1 

See  Local  Government — Disqualification. 
14. 

Infringement  of  copyright 

[1899]  1 1.  R.  47,  386 
See  Copyright.    1. 
Justices- — Summars'  iurisdiction — "Pen- 
alty "—Costs  [1895]  2 1.  R.  577 
See  Justices— Jurisdiction  (Pgtty  Sessions) 
35. 
Licensing    Act,     1873,    ss.    3,    51— Non- 
payment of  penalty — Imprisonment — 
Distress  —  Warrant  —  Dublin    Police 
Act  (5  Viet.,  ss.  3,  c.  34) 

[1894]  2 1.  R.  363 
See  Justices— Jurisdiction  (Petty  Sessions) 
74. 

Liquidated  damages         [1897]  2  I.  R.  601 

See  Practice — Judgment.    35. 
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Local  Government — Disqualification — 

Right  to  prosecute     [1901]  2  I.  B.  39  ; 

34 1.  L.  T.  R.  34 

See  Local  Government — Disqualification.  17. 

Obstruction  under  section  272  of  Public 

Health  Act,  1878        36  I.  L.  T.  B.  54  ; 
2  N.  I.  J.  B.  88 
See  Public  Health  Acts.    36. 

Pharmacy    (Ireland)    Act,    1875  —  Body 

Corporate  [1896]  2  I.  R.  394 ; 

30  I.  L.  T.  R.  121 
See  Pharmacy  Acts.    3. 

Prosecution  by  School  Attendance  Com- 
mittee— Application  of  fine 

[1908]  2 1.  B.  375,  380  ; 
41  I.  L.  T.  B.  190 ;  42  I.  L.  T.  B.  146 
See  Fine. 
Public  Health  Act,  1878 — ^Where  recover- 
able 30  I.  L.  T.  R.  60 
iSee  Public  Health  Acts.    11. 

Rules  imposing — Creamery  society 

[1912]  2  I.  B.  586 
See  Contract    28. 

Sanitary  authority — Non-supply  of  water 

[1912]  2  I.  R.  64 
See  Water.    1. 

PENDING  PROCEEDINGS. 

Chancery — Comment  1  N.  I.  J.  R.  108 

;See  Contempt  of  Court  6. 
Contempt  [1902]  2  I.  R.  82 

See  Contempt  of  Court.  7. 
Comment— Contempt     [1907]  2  I.  B.  260 

See  Contempt  of  Court.  3. 
Land  Law  (Ireland)  Acts. 

See  Land  Law  Acts — Pending  Proceedings. 

PENDING  PDBCHASE  AGREEMENT. 

[1911]  1 1.  R.  301,  304 ;  45 1.  L.  T.  R.  276 
See  Land  Purchase  Acts — Bonus.    28. 

PENSION. 

50  I.  L.  T.  R.  181,  188 
See  Technical  Instruction. 

Customs     officer — Inalienability — Debtors 

Act,  1872  [1899]  2  I.  R.  780 

See  Practice — Judgment.    8. 

Decision  of  local  pension  committee 

[1911]  2 1.  R.  88, 578;  45 1.  L.  T.  R.  21, 161 

See  Old  Age  Pension.    4. 
Royal  Irish  Constabulary — Equitable  ex- 
ecution—Receiver      [1898]  2 1.  R.  34  ; 

31  I.  L.  T.  B.  53 
See  Practice — Beceiver.    26. 

Under  Superannuation  Acts  to  be  taken 

into  account  in  awarding  compensation 
under  Workmen's  Compensation  Act 
[1916]  2  I.  R.  193,  572 
See  Workmen's  Compensation.    122. 

PERCENTAGE. 

■ Land  Act,  1903,  s.  48 

See  Land  Purchase  Acts — Bonus. 
— —  Under  Land  Purchase  Acts  on  purchase- 
money  [1916]  1  1.  B.  62 

See  Land  Purchase  Act.<i — Bonus.    39. 


PERILS  OF  THE  SEA— Damage  to  cargo — In- 
surance [1899]  2  I.  R.  257 
See  Ship— Cargo.    1. 

PERJURY — Evidence  in  fair  rent  application — 
Materiality  2  N.  I.  J.  R.  296 

See  Criminal  Law  (General).    20. 

PERMANENCE  OF  RESIDENCE— Domicile. 

[1895]  1 1.  R.  379,  407 
See  Domicil.    1. 

PERMISSIVE  OCCUPANT. 

[1910]  2  I.  B.  38  ;  43  I.  L.  T.  B.  194 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Acts,  1870.    10. 

48 1.  L.  T.  153 

See  Parliament — Franchise.    184. 

PEBMISSIVE  OCCUPATION. 

Caretaker — Summary  order  for  possession 

[1910]  2  I.  B.  306,  323 
See  Justices — Case  Stated.    6. 
— —  Statute  of  Limitations 

[1895]  2  I.  R.  359  ;  29  I.  L.  T.  R.  38 
See  Limitations,  Statute  ol-^Realty.    40. 

PERMIT— Taking  spirits  out  of  bond— Delay— 
Offence  36  I.  L.  T.  R.  24 ; 

2  N.  I.  J.  R.  12 
See  Revenue — Offences.    2. 

PERPETUAL  ANNUITY— Purchase  of,  by 
tenant-for-life  of  lands  charged — Irish 
Church  Act,  1869,  s.  34  (8) 

[1908]  1  I.  R.  237 
See  Graft.    7. 

PERPETUAL  ESTATE— Tithe  rentcharge 

[1903]  1  I.  R.  429  ;  [1904]  1  I.  R.  272  ; 
37  I.  L.  T.  R.  128 
See  Tithe  Rentcharge — Liability  to.    1. 

PERPETUATION  OF  TESTIMONY. 

Practice — Jurisdiction  declaring  order 

[1917]  1  I.  R.  57 
See  Practice — Evidence.    7a. 

Principles  of  Law  relating  to 

[1917]  1  I.  R.  51  :  51  I.  L.  T.  R.  17 
See  Practice — Evidence.    7. 

PERPETUITIES— Rule  against— Power  of  ap- 
pointment— Appointment  void  for  re- 
moteness— Election     [1915]  1  I.  R.  315 
See  Settlement— Construction.    25. 

PERPETUITY. 
1. Annuity  charged  on  leaseholds— iJc»«- 

cJiarge — Chattel  interest — I'erm  of  500  years — 
Proviso  for  redemption  at  fixed  price — Remote- 
ness.'] J.  granted  an  annuity  or  rentcharge  of 
£30  (Irish)  a  year,  for  a  term  of  500  years  to 
trustees  upon  certain  trusts,  and  charged  same 
on  leasehold  premises,  with  a  proviso  that  it 
should  be  la\\^ul  for  the  grantor,  his  excutors, 
administrators,  or  assigns,  at  any  time  during  the 
500  years,  to  purchase  or  redeem  the  annuity  for 
£300  (Irish),  which  was  then  to  determine  and 
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be  void  : — Held,  that  the  proviso  for  redemption 
of  the  annuity  did  not  infringe  the  rule  against 
perpetuities,  and  was  not  void  for  remoteness. 
Switzer  &  Co.  v.  Bochford 

M.  R.,  [1906]  1  I.  R.  399 

2.  Grant  of  rentcharge  for  long  term  of 

years  for  charitable  purposes — Proviso  as  to 
redemption — No  limit  as  to  time  for  redemption.'] 
By  an  indenture  made  in  1747  an  annuity  or 
yearly  rentcharge  of  £15  issuing  out  of  certain 
lands  was  granted  to  M.  J.  and  J.  B.,  and  the 
survivor  of  them,  and  the  executors,  adminis- 
trators, and  assigns  of  the  survivor,  for  the 
term  of  999  years,  from  the  death  of  the  grantor, 
which  said  annuity  was  subsequently  declared 
to  be  upon  trust  for  J.  P.,  or  such  other  person 
as  for  the  time  being  should  have  the  pastoral 
care  of  the  congregation  of  the  dissenting 
Protestants  of  the  town  of  0.  The  said  inden- 
ture contained  a  proviso  that  if  the  heirs, 
executors,  administrators,  or  assigns  of  the 
grantor  should  on  any  of  the  days  named  for 
payment  of  the  said  annuity  pay  unto  M.  J. 
and  J.  B.,  or  the  survivor  of  them,  or  the 
executors,  administrators,  or  assigns  of  the 
survivor,  the  sum  of  £300,  in  one  payment,  the 
said  annuity  should  be  no  longer  payable,  but 
should  determine  : — Held,  that  the  said  proviso 
was  void  as  violating  the  rule  against  per- 
petuities. In  re  Tyrrell's  Estate  ([1907]  1  I,  R. 
292)  applied.     In  re  Dononghmore' s  Estate 

Wylie,  J.,  [1911]  1  I.  R.  211 

3. Renewable  Leasehold  Conversion  Act, 

1849  (12  &  13  Vict.,  c.  XOh)— Fee-farm  grant— 
Covenant  to  fine  down  rent  to  a  peppercorn,  and  to 
accept  sixteen  years'  purchase  of  rent  reserved.} 
A  covenant  in  a  fee-farm  grant  made  pursuant 
to  the  Renewable  Leasehold  Conversion  Act 
(12  &  13  Vict.,  u.  105),  giving  liberty  to  the 
grantee,  his  heirs  and  assgna,  to  fine  down  the 
rent  to  a  peppercorn,  upon  payment  of  sixteen 
years'  purchase  of  the  rent,  is  not  void  as 
offending  against  the '  rule  against  perpetuities. 
Jn  re  Garde  Browne     L.  C,  [1911]  1  I.  R.  205 

4. Settlement  —  Construction  —  Oift  of 

rentcharge  to  a  charity — Option  to  assign  hands  to 
redeem  rentcharge — No  limit  as  to  time.]  By  in- 
denture, dated  the  31st  December,  1888,  J.  S.  J, 
conveyed  to  H.  C.  J.  certain  freehold  lands 
in  fee,  on  trust  to  pay  to  J.  B.  J.  £200  a  year 
for  life,  and  then  to  pay  £90  per  annum  out  of 
the  rents  of  the  said  lands  for  the  support  of 
the  Protestant  religion,  in  accordance  with  the 
Thirty-nine  Articles  of  the  Church  of  England, 
within  the  parish  of  Castle  Jordan  in  the  diocese  of 
Meath,  "  Provided  that  the  person  or  persons  for 
the  time  being  beneficially  interested  in  the  said 
estates,  as  the  representative  or  representatives 
of  the  said  J.  B.  J.,  shall,  if  he  or  they  shall  so 
think  fit,  in  lieu  of  the  said  £90,  pay  the  interest 
payable  on  eighteen  Russian  imperial  or  railway 
bonds  for  £100  each  to  and  for  the  aforesaid 
purpose,"  and  to  pay  the  residue  of  the  rents  of 
the  lands  in  equal  shares  to  his  three  daughters, 
Martha  T.,  Mary  W.,  and  Anna  M.  J.,  respec- 
tively, during  their  joint  lives  ;  and  on  the  death 
of  the  said  Martha  T.,  her  share  of  the  residue 


PERPETUITY — continued. 

of  the  rents  to  be  paid  to  the  heir-at-law  of  the 
said  J.  B.  J.,  such  heir  to  be  ascertained  from 
among  his  descendants,  according  to  the  same 
rules  as  are  now  applicable  to  the  descent  of  the 
Crown  of  England  among  the  descendants  of 
King  George  I.  ;  on  the  death  of  either  of  the 
other  two  daughters  her  share  to  be  paid  to  the 
survivor,  and  on  the  death  of  the  survivor,  the 
entire  share  so  payable  to  her  to  be  paid  to  the 
heir  of  J.  B.  J.,  such  heir  to  be  ascertained  as 
before  directed.  J.  B.  J.  died  in  1892,  and  the 
lands  have  been  sold  to  the  tenants  under  the 
Lan^  Purchase  Acts : — Held,  by  the  Court  of 
Appeal  (reversing  the  decision  of  Ross,  J.),  that 
the  proviso  was  void  under  the  rule  against  per- 
petuities, and  that  the  rentcharge  of  £90  a  year 
could  not  be  redeemed  by  assigning  eighteen 
Russian  bonds  in  lieu  of  the  rentcharge.  In  re 
Tyrrell's  Estate  ;  Joly,  Petitioner 

Ross,  J.,  App.,  [1907]  1  I.  R.  194,  292  ; 
41  I.  L.  T.  R.  50,  126 

Appointment  [1900]  1  I.  R.  354 

See  Power — Execution.    14. 

Agreement  for  sale  under  Land  Purchase 

Acts  App.,  45  I.  L.  T.  R.  53  ; 

iSee  Land  Purchase  Acts — ^Advance    3. 

Bequest  for  Masses        [1896]  1  I.  R.  418 

See  Charity— Gift  to.    16. 

Charity 

See  Charity— Gift  to. 

Charity 

See  Charity— Gift  to. 
— —  Class — Support  and  education 

[1907]  1  I.  R.  9 
-See  Charity— Gift  to.    40. 

Conditional  legacy — Undertaking  to  keep 

grave  in  order — Moral  obligation 
[1901]  1  I.  R.  394  ;  35  I.  L.  T.  R.  238 
See  Charity— Gift  to.    10. 

Execution  of  power — ^Vesting 

[1904]  1  I.  R.  4S2,  460  ; 
38  I.  L.  T.  R.  130,  165  ;  4N.I.  J.R.23T 
See  Power — Execution.    26. 

Gift  whether  charitable — Masses 

[1902]  1  I.  R.  342  ;  36  I.  L.  T.  R.  103  ; 
2  N.  I.  J.  R.  214 
See  Charity— Gift  to.    18. 
■  Gift  for  Masses — ^No  direction  for  celebra- 
tion in  public         [1906]  1  I.  R.  247  ; 
40  I.  L.  T.  R.  78 
See  Charity— Gift  to.    21. 

Gift  for  Masses  [1905]  1  I.  R.  119  ; 

39  I.  L.  T.  R.  17 
See  Monastic  Order.    2. 

Grant  in,  comprising  land  not  demised  by 

converted  lease  '    [18951  2  \.  R.  363  ; 
28  I.  L.  T.  R.  141 
See    Land    Law    Acts — Redemption   of 
Rent  Act.    27. 

Immediate  and  derivative — Purchase  of  fee 

—Variation  of  rent      [1906]  2 1.  R.  465 
See  Variable  Rent.    1. 

Land  Purchase  Acts — Agreement  for  sale  in 

prescribed  form — Absence  of  time  limit 
[1907]  1  I.  R.  204  ;  41  I.  L.  T.  R.  4T 
See  Conversion.  .2. 


35  I.  L.  T.  25 

7. 

38  I.  L.  T.  R.  235 

20. 
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Limitation  in  favour  of  issue  1. 

ri912]  1  I.  R.  1  ;  46 1.  L.  T.  R.  43 
/See  Will— Estate  in  Realty,    23. 

Limitation  to  survivor  of  xinbom  persons — 

Remoteness — Gift  over — Absolute  gift 
49  I.  L.  T.  R.  143 
/See  Power — Execution.    22. 

Repair  of  enclosure  round  grave 

[1901]  1  I.  R.  383 
. .      -See  Charity— Gift  to.    23. 

Rule  against — Will — -Void  bequest 

[1897]  1  I.  R.  170 
-See  Charity— Gilt  to.    9. 

Rule    against  —  Power   of   selection    by 

tenart-for-life  his  heirs  or  assigns 

[19101  1  I.  R.  220 
/See  Power — ^Execution.    27. 

Rule  against — Restriction  on  transfer  of 

shares— Company     [19041  2I.R  644  ; 
[1905]  2  I.  R.  218  ;  38  I.  L.  T.  R.  117 
/See  Revenue — Estate  Duty.    17. 

Rule  against — ^Will — ^Absolute  gift 

39  I.  L.  T.  R.  78 
See  Will- Estate  in  Realty.    3. 

Will— Annuity        [19051 1 1.  R.  453,  459  ; 

39  I.  L.  T.  R.  37 
/See  WIU— Annuity.    10. 

PERSON. 

Compensation  for  malicious  injury — Trade 

name  2  N.  I.  J.  R.  102 

/See  Malicious  Injuries.    71. 

Corporate  body — Prosecution  of 

4  N.  I.  J.  R.  182 
See  Diseases  of  Animals  Act,  1894,1903.  I. 


PERSONA  DESIGNATA. 

Devise  to  superioress  of  convent  at  death 

of  tenant-for-life        [18971  1  I.  R.  469 
/See  Vendor  and  Purchaser — ^Title.    3. 

Eldest  male  issue — Will — Vesting 

[1900]  1  I.  R.  386 
/See  WUI— Vesting.    5. 

Gift  to  [19031  1  I.  R.  121  ; 

37  I  L  T  R   119 

See  Will— Absolutely  Gift.    21.  ' 

• — —  Settlement   of   personalty  or    right   heirs 

and  assigns  [1903]  1  I.  R.  36  ; 

37  I.  L.  T.  R.  126 

See  Will— Class.    4. 

Will — ^Bequest  of  chattel  real 

[1899]  1  I.  R.  71 
See  Will— Estate  in  Realty.    11. 

Will  -Construction      [1905]  1  I.  R.  119  ; 

39  I.  L.  T.  R.  17 
See  Monastic  Order.    2. 


PERSONAL  ACTION— Statute  of  Limitations 
See    Limitations,    Statute    of — Personal 
Action. 


PERSONAL  ESTATE. 

Exoneration  of 

See  Dower.    2. 


48  I.  L.  T.  R.  139 


PERSONAL  ESTATE— coraiimj^eti. 

Lease  for  life  in    being — Order  fixing  faij 

rent — Devolution  of  tenant's  interest 

[1897]  1  I.  R.  295  ;  30  I.  L.  T.  R.  16a 

See  Land  Law  Acts— Present  Tenant.    13. 


PERSONAL  INJURIES. 

Collision   at   sea — Both   ships   in  fault — 

Regulations,  1896,  Articles  10-21 

[1904]  2  I.  R.  129 
See  Collision  at  Sea. 

Negligence — Action     for — Misconduct     of 

fellow-servant — Remitting  action 
[1908]  2  I.  R.  91 ;  42  I.  L.  T.  R.  179 
See  Practice — Remitting.    49. 

Negligence — Action  for — Subsequent  death 

of    party    injured  —  Lord    Campbell's 
Act — Public  Authorities  Protection  Act 
[1908]  2  I.  R.  34 ;  41  I.  L.  T.  R.  238 
See  Negligence.    44. 

Passenger  on  public  highway — Dangerous 

condition  of  adjoining  house — Form  of 
action  [1908]  2  I.  R.  393,  402  ; 

42  I.  L.  T.  R.  62,  173 
See  Negligence.    39. 

Railway  turn-table — Gap  in  fence — Infant 

trespasser         [1908]  2  I.  R.  242,  270  ; 
[1909]  2  I.  R.  499  ;  41  I.  L.  T.  R.  157  ; 
43  I.  L.  T.  R.  57 
See  Negligence.    47. 
See  Malicious  Injury. 

PERSONAL  REPRESENTATIVE. 

•  Of  evicted  tenant — Powers  of 

[1916]  1 1.  R.  353,  358 
See  Land  Purchase  Act — Evicted  Tenant. 
9. 

Of  evicted  tenant  47  I.  L.  T.  R.  174 

See  Land  Purchase  Acts — Evicted  Tenant. 
10. 

Sale  by — "  And  as  beneficial  owner." 

[1918]  1  I.  R.  33  ;  52  I.  L.  T.  R.  37 
See  Land  Registry.    43. 

Solicitor — Lien  33  I.  L.  T.  R.  7 

See  Solicitor — Lien.    17. 


PERSONATION. 

Criminal  law  [1900]  2  I.  R.  304 

See  Criminal  Law — General.    21. 

— — •  Examination — Medical  Acts 

2  N.  I.  J.  R.  257 
See  Criminal  Law — Evidence.    13. 


PERSONATION  AGENT— Compensation 

47  I.  L.  T.  R.  63 

See  Estoppel.    4. 

PER  STIRPES— Issue  taking 

[1913]  1  I.  R.  343 
See  Settlement — Construction.    27. 

PERVERSENESS— Jury— Inconsistent    findings 
[1908]  2  I.  R.  521,  581 
See  Practice- New  Trial.    6. 
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PETITION. 

Application  for  fee-farm   grant — Dispute 

as  to  fines  [1906]  1  I.  K.  159 

See  Renewable  Leasehold  Conversion  Aet. 
7. 

Company — Alteration  of  memorandum  of 

association — Advertisement — Practice 
[19071  1  I.  B.  237 
See  Company — Memorandum.    2. 

County  council  election — Costs  of  return- 

ing officer  [1900]  2  I.  B.  384 

See  Local  Government — Election  Petition. 
6. 

Evicted  Tenants  Act,  1907,  s.  2  (5) 

[1909]  2 1.  B.  542,  556  ;  43  I.  L.  T.  B.  221 
See  Land  Purchase  Acts— Evicted  Tenant. 

2. 

Land  Judges'  Court. 

See  Land  Judges'  Court — Petition. 

PETITION  FOB  SALE. 

■ Absolute  order — Mortgagees  having  car- 
riage of  sale  in  possession — Petition 
dismissed — Statute  of  Limitations 

[1913]  1 1.  B.  91 
See  Limitations,  Statute  of — Bealty.    1. 

Dismissal — Practice — Land  Judge 

[1905]  1  I.  R.  413  ;  38  I.  L.  T.  B.  49 
See  Tenant-f or-Lif e  and  Bemainderman.  6. 

PETITION  OF  RIGHT. 

Baronial  guarantee — Treasury  subvention 

[1898]  2  I.  B.  719  ;  [1899]  2  I.  B.  360 
See  Tramways  (Ireland)  Acts.    2. 

Costs  of  the  Crown  [1900]  2  I.  B.  513 

See  National  School  Teacher.    1 . 

Parliamentary  grants — Money  in  the  hands 

of  the  Crown — "  The  King  can  do  no 
wrong  " — Purchase  of  Land  (Ireland) 
Act,  1891,  s.  6(6)       [1909]  2  I.  B.  199 
See  County  Council. 

■ Surrender   by   Crown  of  land  taken  for 

exigency  of  public  services 

[1900]  1 1.  B.  464 
See  Defence  Acts.    3. 

When  proper  remedy     [1911]1I.B.  83,102 

See  Lunatic.    7. 

PETTY  SESSIONS. 

Claim  in  County  Court  for  amount  recover- 

able at — Costs — Discretion  of  County 
Court  Judge  46  I.  L.  T.  R.  296 

(See  County  Court — Practice.    18. 

See  Cases  under  Justices — Jurisdiction 
(Petty  Sessions). 

See  Justices — Practice  (Petty  Sessions). 

See  Justices — Disqualification. 

See  Justices — Case  Stated. 

Transfer  of  licence. 

See  Licensing  Acts — Transfer. 

PETTY  SESSIONS  CLERK. 

1.  Action  against,  tor  damages  —  Issue 

of  different  certificate.]  Where  two  certificates, 
differing  on  a  material  point,  of  an  order  of 
Justices  sitting  in  Petty  Sessions  were  furnished 


PETTY  SESSIONS  CLBBK—coniinued. 
by  a  Petty  Sessions  clerk  for  use  in  proceedings 
on  certiorari: — Held,  that  the  Petty  Sessions 
Clerk  was  not  liable  on  a  Civil  Bill  brought 
against  him  for  loss  sustained  through  such  in- 
correctness in  the  certificates.  Doherty  v.  Myks 
Cir.  Cas.,  Gibson,  J.,  40  I.  L.  T.  B.  39 

2. Appointment  of— 21  &  22  Vict.,c.  100, 

s.  7 — Qualification  of  Justices  taking  part  in — 
"Justices  of  such  Petty  Sessions"- — Place  of 
meeting,]  The  appointment  of  Petty  Sessions 
clerk  for  a  district  is  a  ministerial  and  not  a 
judicial  act,  and  it  is  not  necessary  that  it  should 
be  niade  in  open  Court.  Any  magistrate  of  the 
county  residing  within  the  Petty  Sessions  dis- 
trict is  entitled  to  vote  at  the  appointment, 
though  he  may  never  before  have  attended  at 
Petty  Sessions.  B.  (Hade)  v.  Justices  of  Carlow 
[1911]  2  I.  B.  382  ;  45  I.  L.  T.  B.  62 
3.  - — ■  Age  of  candidates— Limits  of — Petty 
Sessions  Clerk  (Ireland)  Act,  1858  (21  tfc  22  Vict, 
c.  100),  ss.  7,  8,  29 — Power  of  the  Lord  Lieutenant 
— Mandamus — Office  held  at  pleasure — Absolute 
discretion  to  determine  such  office.]  Section  29  of 
the  Petty  Sessions  Clerks  (Ireland)  Act,  1858 
(21  &  22  Vict.,  0.  100),  gives  the  Lord  Lieu- 
tenant full  power  to  prescribe  limits  of  age  for 
candidates  for  the  pest  of  Petty  Sessions  clerks. 
Where  an  individual  or  department,  during 
whose  pleasure  an  office  is  held,  declares  the 
tenure  of  that  office  shall  cease,  no  Court  has 
jarisdiction  to  examine  or  investigs-te  into  the 
xeasons,  good  or  bad,  which  led  to  that  declara- 
tion, once,  in  fact  and  without  condition,  the 
tenure  of  the  office  has  been  determined.  Brady 
V.  B.  (3  N.  I.  J.  E.  27E)  applied.  B.  {M' Morrow) 
V.  Fitzpatrick  K.  B.,  [1918]  2  I.  B.  103  ; 

52 1.  L.  T.  R.  53 

4. Election     of — Justices    of    district — 

Office  held  during  pleasure — Office  de  facto  full — 

Mandamus— 21  &  22  Via.,  c.  100,  s.  7  ]    At  an 

election  held  for  the  appointment  of  a  clerk  for 

certain  Petty  Sessions  districts,  an  office  held 

during  pleasure,  out  of  thirteen  Justices  present 

seven  voted  for  W.  and  six  for  B.    Thereupon 

W.   was   declared   elected.     His   election   was 

approved    by   the   Lord   Lieutenant,    and   he 

entered  on  the  duties  of  the  office.    One  of  the 

Justices  who  voted  for  W.  was  not  a  Jastice  of 

any  of  the  Petty  Sessions  districts  m  question 

within  the  meaning  of  21  &  22  Vict.,  c.  100,  s.  7. 

K.   having   applied  for   a   writ  of   mandamus 

requiring  the  Justices  of  the  districts  to  elect  a 

clerk  of  Petty  Sessions — Held,  by  the  Court  of 

Appeal,  affirming  the  decisi<'n  of  the   King's 

Bench   Division,  that   the   writ  should  issue, 

K.  {M'Deritt)  v.  Sttabane  Ur'an  District  Council 

(35  I.  L.  T.  R.  12)  applied  and  followed.     B. 

(Boycoft)  V.  Justices  of  Schull,  &c..  Petty  Sessions 

Districts  and  Whitley 

K.  B.,  ApF.,  [1910]  2  I.  R.  601,  617 
44  I.  L.  T.  R.  99.  120 

5.  Election   of  —  Justice  nf  district  — 

Besidence — Adjudication — Mandamus — 21  <fe  22 
Vict.,  i;.  100,  s.  7.]  Where  a  Justice  of  a  district 
is  not  resident  within  the  district  and  does  not 
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PETTY  SESSIONS  CLERK— i 

usually  attend  at  the  Petty  Sessions  of  the 
district,  he  is  not  entitled  to  vote  at  an  election 
for  the  office  of  clerk  of  Petty  Sessions  for  the 
district,  unless  he  had  exercised  functions  of  a 
magistrate  in  relation  to  the  business  done  at 
Petty  Sessions,  or  by  attendance  at  Petty 
Sessions.  A  magistrate  not  resident,  who  had 
attended  only  three  Petty  Sessions  of  the  district 
in  the  three  years  before  the  election,  was  not  a 
Justice  who  usually  attended  Petty  Sessions  of 
the  district,  and  was  consequently  disqualified 
from  voting  at  the  election.  R.  (Fitzgerald)  v 
Cahirciveen  Justices      K.  B.,  44  I.  L.  T.  R.  252 

6. Election  of — Office  during  pleasure — 

Writ  of  mandarmis — ^21  A-  22  Vict.,  c.  100,  s.  8.] 
The  office  of  clerk  of  Petty  Sessions  is  one  held, 
under  section  8  of  21  &  22  Vict.,  u.  100,  during 
the  pleasure  of  the  Justices  and  the  Lord 
Lieutenant,  and,  inasmuch  as  the  office  may  be 
determined  at  the  will  of  either  of  these  parties, 
the  Court  will  not  grant  a  writ  of  mandamus 
directing  the  magistrates  to  admit  any  particular 
person  to  such  office.  R.  v.  Griffiths  (5  B.  &  Aid. 
731)  followed.  R.  (Whitley)  v.  Justices  of 
County  Cork  43  I.  L.  T.  R.  133 

7.  A  woman    is  not  qualified  for  elec- 
tion to  the  office  of  Petty  Sessions  Clerk 

51  I.  L.  T.  R.  146 
[Also  reported  in  [1919]  1  I.  R.  81.  84.  But 
see  now  9  &  10  Geo.  5,  c.  71.] 

Assignment  of  salary  of — Public  policy  — 

Receiver — Equitable  execution 
[1904]  2  I.  R.  69  ;  37  I.  L.  T.  R.  240  ; 
4  N.  I.  J.  R.  13 
See  Practice — Receiver.    10. 

Remitting  action  by — Visible  means 

29  I.  L.  T.  617 
See  Practice — Remitting.    97. 

PETTY  SESSIONS  DISTRICT— In  two  Quarter 
Sessions  Divisions — ^Appeal 

[1906]  2 1.  R.  164 
See  Justices — Quarter  Sessions.    9. 

PETTY  SESSIONS  (IRELAND)  ACT,  1851. 

Application   of    procedure   to    Charitable 

Loan  Societies  (Ireland)  Acts 

[19141  2  I.  R.  89  ;  47  I.  L.  T.  R.  46 
See  Justices — Jurisdiction  (Petty  Sessions). 
133. 

.  Application  of  procedure  under,  to  Towns 

Improvement  (Ireland)  Act,  1851 

[1914]  2  I.  R.  103 
See  Justices— Jurisdiction  (Petty  Sessions). 
60. 

Procedure  under,   applicable  to   offences 

under  National  Insurance  Act,  1911 
[1913]  2  I.  R.  453  ;  47  I.  L.  T.  R.  172 
See  National  Insurance.    9. 

Procedure  under,   \vhether  applicable  to 

cases  of  surety  of  the  peace 

[1913]  2  I.  R.  342 
See  Justices— Disqualification.    8. 

PEW — ^Roman  Catholic  Church — Trespass 

31 1.  L.  T.  429 
See  Ecclesiastical  Law.    2. 


PHARMACEUTICAL  CHEMIST. 

Register  of  pharmaceutical  chemists  and  of 
chemists  and  druggists — Admissibility  of  printed 
copy — Evidence — Pharmacy  Act  {Ireland),  1875 
(38'<fc  39  Vict.,c.  57,  a.  27.]  The  Pharmacy  Act 
(Ireland),  1875,  contains  provisions  for  the 
making  out,  by  the  registrar  appointed  by  the 
council  of  the  Pharmaceutical  Society  for 
Ireland,  of  a  register  of  pharmaceutical  chemists 
for  Ireland,  and  a  register  of  chemists  and  drug- 
gists in  Ireland,  and  section  27  provides  that  the 
registrar  shall,  every  jear,  cause  to  be  printed, 
published,  and  sold,  correct  copies  of  such 
registers,  and  that  "  printed  copies  of  such 
registers  for  the  time  being  in  force,  purporting 
to  be  so  printed  and  published  as  aforesaid,  or 
any  extract  thereform,  or  from  the  original 
registers,  certified  under  the  hand  of  the  said 
registrar,  and  countersigned  by  the  president  or 
two  members  of  the  said  council  shall  be 
evidence  in  all  Courts  and  in  all  proceedings  "  of 
the  matters  specified  in  the  section  : — Held,  that 
the  condition  as  to  certifying  by  the  registrar  and 
countersigning  by  the  president  or  two  members 
of  the  council,  refers  only  to  the  case  where  an 
extract  is  intended  to  be  made  evidence,  and  that 
a  printed  copy  of  the  register,  purporting  to  be 
printed  and  published  in  accoi  dance  with  the 
section,  is  admissible  in  evidence,  though  not  so 
certified  and  countersigned.  Barrett,  Appellant  ; 
Henry,  Respondent  K.  B.,  [1904]  2  I.  R.  693 ; 
38  I.  L.  T.  R.  5?47  ;  5  N.  I.  J.  R.  8 

PHARMACY  ACTS. 

1. Apprenticeship  —  Apprenticeship    to 

limited  company  carrying  on  business  of  phar- 
macists— "  Firm  of  legally  qualified  pharmaceu- 
tical chemists" — "  Firm" — "Person" — Statute 
— Regulations  havina,  when  duly  approved  of,  the 
effect  of  statute— Ultra  KiVes— 38  &  39  Vict., 
c.  57;  53  &  54  Met,  c.  48.]  The  Pharmacy 
(Ireland)  Act,  1875,  which  created  the  Pharma- 
ceutical Society  of  Ireland  gives  power  to  the 
council  of  that  body  to  make  regulations  in 
regard  to  the  examination  of  candidates,  and 
generally  "  for  all  such  other  matters  as  may 
be  necessary  for  the  due  execution  of  this  Act." 
By  section  17, "  all  regulations  made  under  the 
authority  of  this  Act,"  when  approved  by  thp.' 
Lord  Lieutenant  and  Privy  Council,  and  laid 
before  Parliament,  become  "  of  the  like  force 
and  effect  as  if  they  had  been  enacted  in  this 
Act."  The  Act  then  provides  that  examinations 
shall  be  held  at  which  "  all  persons  desirous  of 
being  registered  as  pharmaceutical  chemists 
under  the  Act  "  may  present  themselves  at  such 
times  and  in  such  manner  as  may  be  prescribed 
by  such  regulations  ;  and  provides  that  every 
person  who  shall  be  duly  examined  in  accordance 
with  the  provisions  of  the  Act,  and  shall  be 
certified  by  the  examiners  as  qualified,  shall  be 
entitled  to  be  registered  under  the  Act  as  a 
pharmaceutical  chemist.  The  council  made 
regulations,  which  were  duly  approved  and  laid 
before  Parliament,  requiring  that  candidates  for 
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PHARMACY  ACT^— continued. 
the  qualifying  examination  should  produce  a 
statutory  declaration,  signed  by  a  pharma- 
ceutical chetrist,  that  such  candidate  had  served 
as  apprentice  or  assistant  for  four  years  "  with 
and  in  the  sole  employment  of  such  pharma- 
ceutical chemist  .  .  .  or  of  a  firm  of  legally 
qualified  pharmaceutical  chemists  ...  of 
which  the  aforesaid  pharmaceutical  chemist  is 
a  member."  These  regulations  also  required  a 
similar  statutory  declaration  to  be  made  by 
the  candidate.  C  served  for  more  than  four 
years  as  apprentice  of  a  limited  company  carry- 
ing on  business  as  pharmaceutical  chemists. 
Of  the  eleven  members  of  this  company  two  only, 
T.  G.  and  another,  were  registered  pharmaceuti- 
cal chemists,  the  business  being  managed  and 
carried  on  by  T.  0.  Both  T.  6.  and  C.  made 
statutory  declarations  stating  that  O.  had  served 
for  the  requisite  period  as  apprentice  with  and 
in  the  sole  employ  of  the  company,  describing 
the  same  as  a  firm  of  legally  qualified  pharma- 
ceutical chemists.  The  council  having  refused 
to  admit  G.  to  examination,  on  the  ground  that 
these  declarations  were  insufficient  and  invalid, 
C.  obtained  a  conditional  order  for  mandamus  : — 
Held,  that  the  order  must  be  discharged,  for, 
assuming  (as  had  been  assumed  in  the  argu- 
ment) that  the  regulations  were  intra  vires, 
' '  firm  of  legally  qualified  pharmaceutical  chem- 
ists" meant  "firm  consisting  of  individuals 
legally  qualified  as  such  "  ;  and  that  therefore 
the  declarations  were  not  and  could  not  be 
sufficient.  Sed  quaere,  per  O'Brien,  Holmes,  and 
Gibson,  JJ.,  whether  the  regulations  in  question 
were  not  ultra  vires.  R.  (Cleeland)v.Pharmaceuti- 
cal  Society  of  Ireland       Q.  B.,  [1896]  2 1.  B.  368 

2. ApfTeniieeshif^-Apprenticeship  to  a 

limited  liability  company  carrying  on  business  as 
pharmacist  — "  Firm  of  legally  qualified  pharma- 
ceutical chemists  " — Statute — Regulations  having, 
when  duly  approved  of,  the  effect  of  statute — Sub- 
sequent statutory  recognition  of  regulations  which, 
when  made  were  ultra  vires — 38  «fe  39  Vict., 
c.  57  ;  53  <fc  54  Vict.,  c.  48.]  The  Pharmacy 
(Ireland)  Act,  1875,  which  created  the  Phar- 
maceutical Society  of  Ireland,  gives  power  to 
the  Council  of  that  body  to  make  regulations 
in  regard  to  the  examinations  of  candidates, 
and  ' '  generally  for  all  such  other  matters  as 
may  be  necessary  for  the  due  execution  of  this 
Act."  By  section  17,  "  all  regulations  made 
under  the  authority  of  this  Act,"  when  approved 
of  by  the  Lord  Lieutenant  and  Privy  Council, 
and  laid  before  Parliament,  become  "  of  the  like 
force  and  effect  as  if  they  had  been  enacted  in 
this  Act."  The  Act  then  provides  that  exam- 
inations shall  be  held  at  which  "  all  persons 
desirous  of  being  registered  as  pharmaceutical 
chemists  under  the  Act"  may  present  them- 
selves at  such  times  and  in  such  manner  as  may 
be  prescribed  by  such  regulations,  and  provides 
that  every  person  who  shall  be  duly  examined: 
in  accordance  with  the  provisions  of  the  Act, 
and  shall  be  certified  by  the  examiners  as 
qualified,  shall  be  entitled  to  be  registered  under 


PHARMACY  ACTS— continued. 
the  Act  as  a  pharmaceutical  chemist.  The 
council  made  regulations,  which  were  duly 
approved  of  and  laid  before  Parliament,  re- 
quiring that  candidates  for  the  qualifying 
examination  should  produce  a  statutory  de- 
claration, signed  by  a  pharmaceutical  chemist, 
that  such  candidate  had  served  as  apprentice 
or  assistant  for  foui  years,  "  with,  and  in  the 
sole  employment  of  such  pharmaceutical 
chemist  .  .  .  or  of  a  firm  of  legally  qualified 
pharmaceutical  chemists  ...  of  which  the 
aforesaid  pharmaceutical  chemist  is  a  member." 
These  regulations  also  required  that  a  similar 
statutory  declaration  be  made  by  the  candidate. 
The  Pharmacy  (Ireland)  Act,  1890,  section  10, 
provides  that  every  person  who  shall  serve  an 
apprenticeship  to  a  registered  chemist  and 
druggist,  or  a  registered  druggist  not  being  a 
pharmaceutical  chemist,  and  who  ' '  in  addition 
shall  have  served  an  assistantship  of  two  years 
to  a  pharmaceutical  chemist,"  shall  be  entitlec^ 
to  present  himself  for  examination  under  the 
Act  of  1875,  "  as  a  pharmaceutical  chemist," 
and  on  passing  his  examination  to  be  registered 
as  a  pharmaceutical  chemist.  G.  served  an 
apprenticeship  of  over  four  years  in  the  employ- 
ment, for  the  greater  portion  of  that  period, 
of  a  registered  pharmaceutical  chemist,  and,  as 
regards  the  residue  of  that  period,  in  the  employ 
ment  of  a  limited  liability  company  carrying  on 
business  as  pharmaceutical  chemists,  of  which 
company  all  the  members  were,  and  under  its 
articles  of  association  were  required  to  be, 
registered  pharmaceutical  chemists.  G.  pre- 
sented himself  for  examination  in  order  to 
qualify  to  be  registered  as  a  pharmaceutical 
chemist ;  and,  the  Council  having  refused  to 
admit  him  to  the  examination,  he  applied  for 
a  mandamus: — Held,  that  this  company  was 
"  a  firm  of  legally  qualified  pharmaceutical 
chemists"  within  Regulation  III.;  that  G., 
having  complied  with  the  Rules  of  the  Society 
as  to  apprenticeship,  was  entitled  to  present 
himself  for  examination  :  and  that  the  manda- 
mus must  issue  :  R.  (Gkeland)  v.  Pharmaceu- 
tical  Society  ([1896]  2  I.  R.  368)  discussed. 
Held,  further  {per  Palles,  C.B.,  and  O'Brien,  J.), 
that  the  regulation  as  to  apprenticeship  was 
repugnant  to  the  provisions  of  the  Act  of  1875, 
and  therefore  ultra  vires  when  made,  and  that 
upon  oonstraction  of  this  Act  (section  17 
notwithstanding)  it  was  competent  to  the  Court 
to  entertain  and  determine  the  question  of  its 
validity  :  Institute  of  Patent  Agents  v.  Lockwood 
([1894]  A.  C.  3'!7),  distinguished;  but  held 
further,  that  the  effect  of  the  statutory  recog- 
nition contained  in  the  enactment  of  section  10 
of  the  Act  of  1890  was  to  render  the  regulation 
valid  and  binding.  R.{Conynr,ham)Y.Pharmac.euti- 
cal  Society  of  Ireland        Q.  B.,  [1899]  2 1.  R.  132 

3. ^  Company    carrying    on    business   ol 

pharmaceutical  chemists — 38  &  39  Vict,  c.  57, 
s.  30  ;  53  tfc  54  Vict,  c.  48,  s.  n~"  Person"— 
Body  corporate — Interpretation  Act,  1889  (52  ds 
53  Vict.    c.  63),  c.  2 — "  Gontrary  intention " — 
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PHARMACY  ACTS— continued. 
Statute.]  The  defendants,  a  limited  company, 
carrying  on  business  as  pharmaceutical  chemists, 
were  prosecuted  before  Justices  at  Petty 
Sessions,  under  section  30  of  the  Pharmacy 
(Ireland)  Act,  1875,  for  having  compounded 
and  sold  medical  prescriptions,  they  not  being 
properly  qualified  in  that  behalf.  That  section 
provides  that  "  it  shall  not  be  lawful  for  any 
person  "  to  sell  or  keep  open  shop  for  retailing 
or  compounding  poisons  or  medical  prescriptions, 
unless  such  person  be  registered  as  a  pharma- 
ceutical chemist  or  a  chemist  and  druggist  under 
the  Act,  and  imposes  on  any  person  acting  in 
contravention  of  this  provision  a  penalty  of  £5. 
On  case  stated : — Held,  following  the  decision 
of  the  House  of  Lords  in  The  Pharmaceutical 
Society  v.  London  and  Provincial  Supply 
Association  (5  App.  Cas.  857)  upon  the  construc- 
tion of  the  corresponding  sections  of  the  EngUsh 
Pharmacy  Act  of  1868  (31  &  32  Vict.,  c.  121, 
ss.  1,  15),  that  person  in  the  Act  of  1875  did  not 
include  a  body  corporate,  so  as  to  make  the 
defendants  liable  to  the  penalty  imposed  by 
section  30  ;  and  held  further,  that,  the  contrary 
intention  thus  appearing  on  the  face  of  the 
statute,  the  provision  of  the  Interpretation  Act, 
1889  (52  &  53  Vict.,  u.  63,  s.  2),  that,  "  in  the 
construction  of  every  enactment  relating  to  an 
offence  punishable  on  indictment  or  on  summary 
conviction  .  .  .  the  word  person  shall,  unless 
the  contrary  intention  appears,  include  a  body 
corporate,"  was  inapplicable.  Pharmaceutical 
Society  of  Ireland  v.  Boyd  <fc  Co. 

Q.  B.,  [1896]  2  I.  R.  394  ;  30  I.  L.  T.  R.  121 

4. Poison — Selling — Minimum  penalty — 

Pharmacy  {Ireland)  Act,  1875  (38  <fc  39  Vict., 
c.  57),  s.  30— Amendment  Act,  1890  (53  tb  54 
Vict.,  c.  48),  s.  15.]  Upon  a  summons  against  the 
defendant,  an  unqualified  person,  for  selling 
poison  contrary  to  the  Pharmacy  (Ireland)  Act, 
1875,  s.  30,  under  which  the  minimum  penalty 
is  £5,  the  magistrates  amended  the  summons  by 
adding  the  Amendment  Act,  1890,  s.  15,  to 
enable  them  to  impose  a  penalty  less  than  that 
sum  : — Held,  that  section  15  of  the  latter  Act 
only  applies  to  chemists  and  druggists  selling 
poison  "  as  such  "  chemist  or  druggist,  and  the 
offence  complained  of  was  therefore  under 
section  30  of  the  Act  of  1875,  and  the  full  pen- 
alty of  £5  must  be  imposed.  M'Qann  v.  Kelly 
([1894]  2  I.  E,.  8  ;  28  I.  L.  T.  196)  considered. 
Knox  V.  GaCbraith  Q.  B.,  32  I.  L.  T.  R.  50 

5.  Poison — Selling  or  keeping  open  shop 

for  retailing  —  Pharmacy  {Ireland)  Act,  1875 
(38  cfc  39  Vict.,  c.  57),  s.  30 — Pharmacy  {Ireland) 
Act,  1875— Amendment  Act,  1890  (53  cfc  54  Vict., 
c.  48),  3.  15.]  The  offence  of  selling  or  keeping 
open  shop  for  the  sale  of  poisons  under  the 
Pharmacy  (Ireland)  Act,  1875,  s.  30,  is  not  re- 
pealed or  affected  by  the  enactment  of  the 
Amendment  Act,  s.  15.  M'Oann,  Appellant ; 
Kelly,  Respondent 

Q.  B..  [1894]  2 1.  R.  8;  28 1.  L.  T.  196 


PHEASANTS. 

Trespass  by 

See  Game.    1. 

Trespass  by 

See  Trespass. 


34  I.  h.  T.  R.  88 
37  I.  L.  T.  R.  123 


PHOT  OGRAPH. 

Libel — Evidence — Lost  document  —  Photograph 
of  libellous  letter — New  trial  directed  after  verdict 
for  plaintiff— Verdict  for  defendant  at  second 
trial  —  New  trial  refused  —  Appeal  from  both 
orders.]  In  an  action  for  libel,  contained  in  a 
letter  alleged  to  have  been  written  by  the 
defendant,  accusing  the  plaintiff  of  immorality 
with  the  wife  of  a  third  person,  the  defendant 
traversed  writing  the  letter.  The  original  letter 
was  lost,  but  a  photograph  had  been  taken  of 
it,  and  the  envelope  in  which  it  was  enclosed  had 
been  preserved.  On  the  first  day  of  the  trial 
the  plaintiff's  counsel  used  the  photograph  in 
his  speech  to  the  jury,  and  the  jury  were  allowed 
to  sse  and  examine  it.  The  Court  then  ad- 
journed. On  the  following  day  it  transpired 
that  the  original  letter  was  lost,  and  the  .Judge 
ruled  that  though  the  photograph  was  evidence 
of  the  contents  of  the  letter,  it  could  not  be 
used  for  comparison  of  handwriting  with  the 
genuine  letters  of  the  defendant.  The  trial 
resulted  in  a  verdict  for  the  plaintiff,  with  £50 
damages.  The  Divisional  Court  set  aside  the 
verdict,  and  directed  a  new  trial.  At  the  second 
trial  the  plaintiff's  counsel  did  not  offer  the 
photograph  in  evidence,  but  they  put  in  evidence, 
without  objection,  a  "  plain  copy  "  of  the  libel, 
which  did  not  show  certain  peculiarities  appear- 
ing on  the  photograph  and  relied  upon  the 
envelope,  the  evidence  of  two  witnesses  who 
had  seen  the  letter  before  it  was  lost,  and  who 
were  acquainted  with  the  defendant's  hand- 
writing, and  the  use  by  the  defendant  of  certain 
words  and  phrases  in  letters  written  by  him, 
and  proved  to  be  genuine,  similar  to  the  words 
in  the  alleged  libel.  This  trial  resulted  in  a 
verdict  for  the  defendant.  The  Divisional 
Court  refused  the  plaintiff's  motion  to  set  aside 
the  verdict,  and  for  a  new  trial,  and  the  plaintiff 
appealed  from  both  orders  of  the  Divisional 
Court : — Held,  by  the  Court  of  Appeal — (1)  that 
it  -was  not  competent  for  the  plaintiff  to  appeal 
against  the  earlier  order,  as  he  had  adopted  and 
acted  on  it.  Held,  (2)  by  the  Lord  Chancellor 
and  Holmes,  L.J.,  that  the  verdict  of  the  jury 
at  the  second  trial  must  be  considered  by  itself, 
and  was  not  such  a  verdict  that  no  reasonable 
jury  could  arrive  at.  Held,  by  FitzGibbon,  L.J., 
that  the  second  trial  was  a  mistrial,  and  the 
plaintiff  was  entitled  to  a  new  trial  on  payment 
of  the  costs  of  the  second  trial,  of  the  new  trial 
motion,  and  of  the  appeal.  The  use  and  admissi- 
bility of  photographs  as  evidence  of  written 
documents  considered.  M'CuUough  v.  Munn 
App.,  [1908]  2  I.  R.  194 ;  38  L  L.  T.  R.  23 

See  Copyright.    3. 

PICKETING. 

[1918]  2  I.  R.  432  ;  52  I.  L.  T.  R.  29 
See  Trades  Dispute.    2. 

Peaceful — Entry  on  premises — Trespass — 

By-law 
[19081  2  I.  R.  214  ;  42  I.  L.  T.  R.  52 
See  By-law.    3. 
PILOT. 

See  Ship— Pilot. 

Appointed  by  Harbour  Board — Liability 

of     Board    for    contributions     under 
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PILOT — continued. 

National  Insurance  Acts — Westporfc 
Port  and  Harbour  Act,  1853— Effect 
of  provisions  as  to  pilots  in  Merchant 
Shipping  Acts,  and  Pilotage  Act,  1913 
[19151  2  I.  R.  283 
See  National  Insurance.    1. 

Collision    at    sea — Action    for    personal 

injuries  [19041  2  I.  B.  129 

See  Collision  at  Sea. 

PIN  MONEY. 

Postponement  of — Mortgage — Sale  of  part 

of  lands  charged — Apportionment 

[1897]  1  I.  R.  360 
See  Mortgage  (General).    7. 

Settlement — Power  to  charge 

[1909]  1 1.  R.  1, 19  ;  42  I.  L.  T.  R.  144  ; 

43  I.  L.  T.  R.  28 

See  Mortgage— Judgment  Mortgage.    15. 

PIOUS  USE — Masses — Proceeds  of  sale  of  land 
— Death  of  testator  within  three 
months 

[1905]  1  I.  R.  119  ;  39  I.  L.  T.  R.  17 
.See  Monastic  Order.    2. 

PLACE  OF  TRIAL. 

.See  Practice— Place  of  Trial. 
Practice  (Matrimonial)  Place  of  Trial. 

Criminal  case — Changing 

See  Criminal  Law— Practic.    13. 

[1895]  2  I.  R.  386  ;  28  I.  L.  T.  R.  91 

Election  petition — Special  circumstances — 

Discretion  of  judges 

46  I.  L.  T.  R.  204 
See  Parliament — Election  Petition.    1. 

PLAGUE — Inspection   of   vessels   from   plague 

infested    locality — Duty    of    medical 

officer  36  I.  L.  T.  R.  200 

See  Local  Government — Medical  Officer. 

4. 

PLATE  GLASS — Window — Malicious  injury  to 
31  I.  L.  T.  R.  97 
See  Malicious  Injury.    73. 

PLATFORM — Tramcar — Passenger's  negligence 

[1909]  2  I.  R.  13  ;  42  I.  L.  T.  R.  278  ; 

43  I.  L.  T.  R.  11 

See  Negligence.    56,  57. 

PLEADING. 

Action  against  Justice  for  false  imprison- 
ment and  assault — ^Acts  done  in  execu- 
tion of  duty — Grounds  of  jurisdiction 
17  I.  0.  L.  R.  39 
See  False  Imprisonment.    1. 
See  Practice — Pleading. 

Action    for    false    imprisonment    against 

Governor  of  Military  Prison — Mutiny 
Acts  17  I.  C.  L.  R.  375 

See  False  Imprisonment.    4. 

Action  for  recovery  of  land — Traverse  of 

tenancy  17  I.  L.  C.  R.  65 

See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    29. 


PLEADING — continued. 

.  Action  of  ejectment  for  non-payment  of 

rent.  Statement  of  claim — General 
traverse— Sufficiency  1  N.  I.  J.  R.  169 
See  Landlord  and  Tenant — Action  for 
Recovery  of  Land.    22. 

Action  not  disconnected  with  contract — 

Injurv  to  passenger — Bail  way  company 
—Negligence— Costs  [1897]  2 1.  R.  572 
See  Solicitor— Bill  of  Costs.    2. 

Action   to   recover  possession   of  land- 

Counterclaim  [1897]  2  I.  R.  140 

See  Practice — Counterclaim.    3. 

Agreement  illegal  on  face — Illegality  not 

pleaded  [1915]  1  I.  R.  Ill,  130 

See  Licensing  Acts— Transfer.    2. 

Amendment  [1910]  2 1.  R.  42,  66,  69  ; 

42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 

Amendment — Action  pending 

17  I.  C.   L.  R.  140 
See  Practice — Pleading.    21. 

Amendment  of — No  title  at  date  of  writ — 

Subsequent  acquirement  of  title 

[1913]  1  I.  R.  48 
.See  Practice — Writ  of  Summons.    3. 

Bill  of  exchange — Averment  of  delivery 

17  I.  C.  L.  R.  785 
See  Bill  of  Exchange.    8. 
Contributory  negligence — Inevitable  acci- 
dent— General  terms 
[1906]  2  I.  R,  120 ;  40  I.  L.  T.  R.  12 
See  Practice — Particulars.    7. 

Contributory   negligence — Particulars 

[1909]  2  I.  R.  181  ;  43  I.  L.  T.  R.  8 
See  Practice — Particulars.    8. 

Dispensing  with  2  N.  I.  J.  R.  36 

See  Probate  (and  Administration) — Prac- 
tice.   18. 

Embarrassing — Specially  indorsed  writ 

[1894]  2  I.  R.  18 
See  Practice — Writ  specially  Indorsed.    14 

Goods  sold — Defence  alleging  inferiority — 

Counterclaim  for  damages — Costs 

[1897]  2  I.  R.  314 
See  Solicitor— Bill  of  Costs.    52. 

Goods  sold — Defence  alleging  inferiority— 

*  Counterclaim  for  damages — Costs 

[1897]  2  I.  R.  327 
See  Practice— Costs.    18. 

Justification — No  particulars  asked  for — 

Evidence  [1904]  2  I.  R.  536  547 

See  Defamation — Libel.    15. 
— — •  Negligence — Particulars 

49  I..  L.  T.  R.  243 
See  Practice— Particulars.    13. 

Order  for  trial  without 

[1914]  2  I.  R.  533  ;  48  I.  L.  T.  R.  47 
See  Practice— Trial.    13. 
— —  Parties — Plaintiffs — Sufficiency     of     des- 
cription 17  I.  C.  L.  R.  221 
See  Contract.    14, 

Payment    into    Court — Several    items — 

Costs  [1899]  2  I.  R.  34 

See  Practice — Costs.    54. 

Plea  of  eviction  by  title  paramount 

16  I.  C.  L.  R.  381 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    12. 
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PLE  ADING — continued. 

Plea  of  eviction  by  title  paramount 

16  I.  C.  L.  R.  249 
See   Landlord   and   Tenant — Action   for 
Recovery  ot  Land.    23. 

■ Redemption    suit  —  Offer    to    redeem  — 

Amendment      [1896]  1  I.  R.  442,  473 
See  Mortgage  (General).    53. 

Repudiation  of  liability  on  shares — Fraud 

[1895]  2  I.  R.  207  ;  [1896]  2  I.  R.  496 
See  Company — Misrepresentation.    2. 

• ■  Sale  of  goods — Delivery  of  wrong  quantity 

— Right  to  reject — Traverse  of  sale  and 
delivery  1  N.  I.  J.  R.  14 

See  Sale  of  Goods.    7. 

Settled   by  senior  counsel — Costs,   party 

and  party  [1899]  1  I.  R.  342 

See  Solicitor— Bill  of  Costs.    51. 

Specific   performance — Action — Forms   of 

pleadings  in  44  I.  L.  T.  R.  253 

See  Specific  Performance.    5. 

Striking  out  2  N.  I.  J.  R.  197 

See  Practice — Discovery.     17. 
— —  Third  party — Liberty  to  defend 

[1895]  2  I.  R.  357  ;  29  I.  L.  T.  R.  239 
See  Practice — Third  Party  Procedure.     3. 

Time  for— Holidays     [1894]  2  I.  R.  654  ; 

28  I.  L.  T.  R.  115 
See  Practice— Time.    3. 

Wilful  default  [1894]  1  I.  R.  74 

See  Trustee — Breach  of  Trust.    2. 

PLEASURE  BOAT. 

Malicious  Damage  Act,  1861,  s.  42.]  An  open 
pleasure  boat  is  not  a  "  ship  or  vessel "  within 
the  meaning  of  section  42  of  the  Malicious 
Damage  Act,  1861.  Aiken  v.  Fermanagh  County 
Council  Cir.  Cas.,  42  I.  L.  T.  R.  147 

Unlicensed  44  I.  L.  T.  R.  265 

See  Public  Health  Acts.    45. 

PLEASURE  GROUND— Meaning  of,  in  section  21 
of  the  Tdegraph  Act,  1863 

[1914]  1  I.  R.  9 
See  Telegraph  Acts.    1. 

FLEDGE — Debentures — ^Priority 

[1906]  1  I.  R.  446 ;  40  I.  L.  T.  R.  84 
See  Company — Borrowing  Powers.    2. 

PLENARTY— Office— Petty     Sessions     Clerk- 
Void  election — Mandamus 
[1910]  2  I.  R.  601,  617  ;  44  I.  L.  T.  R.  99 
See  Petty  Sessions  Clerk.    4. 

PLENE  ADMINISTRAVIT— Successful  defence 
of — Motion  for  judgment — Assets  quan- 
(io- Costs  [1896]  2  I.  R.  267 

See  Practice— Judgment.    54. 
PLURAL — Words  in  singular  not  read  as  includ- 
ing plural  [1913]  2  L  R.  397  ; 
47 1.  L.  T.  R.  157 
See  Shops  Acts,  1912. 

PLYING  FOR  HIRE— Without  a  licence— Pro- 
cedure imder  Petty  Sessions  (Ireland) 
Act,  1851,  not  applicable 

[1914]  2  L  R.  103 
'See  Justices — Jurisdiction  (Petty  Sessions). 
60. 


POACHING. 

— —  Assignment  of  game  rights — Permission  by 
assignor  to  kill  game — Trespass  in  pur- 
suit of  game — Mens  rea 

46  I.  L.  T.  R.  240 
See  Game.    2. 

POACHERS. 

Injuries  inflicted  on  gamekeeper — Whether 

accidental  within  Workmen's  Compen- 
sation Act,  1906 

[1910]  2  I.  R.  497  ;  44  I.  L.  T.  R.  168 
See  Workmen's  Compensation.    5. 

POISON. 

Sale  of  Poisons  {Ireland)  Act,  1870  (33  <b  34 
Vict.,  c.  26),  s.  2 — Sale  of  a  poison  {not  labelled 
as  such)  by  a  limited  liability  company — Common 
informer.]  The  prohibition  against  the  sale  of 
poisons,  as  to  which  certain  precautions  are  not 
observed,  contained  in  the  Sale  of  Poisons 
(Ireland)  Act,  1870  (33  &  34  Vict.,  c.  26),  s.  2, 
is  general,  and  applies  to  bodies  corporate  as 
well  as  to  individuals.  A  common  informer  is 
entitled  to  prosecute  for  non-compliance  with 
the  provisions  of  this  section.  Lawler,  Com- 
plainant ;  P.  <b  H.  Egan,  Limited,  Defendants 
K.  B.,  [1901]  2  i.  R.  589  ;  1  N.  I.  J,  R.  190 

50  I.  L.  T.  R.  148 

See  Dog.     1. 

Sale  of  [1904]  2  I.  R.  693; 

38  I.  L.  T.  R.  247  ;  5  N.  I.  J.  R.  8 

See  Pharmaceutical  Chemist. 
Selling  or  keeping  open  shop  for  retailing 

See  Pharmacy  Acts.    4,  5. 

Placing  of,  near  public  highway 

30  I.  L.  T.  R.  106 

See  Nuisance.    8. 

POISONED  LANDS. 

Dog  trespassing  poisoned — Liability  of  owner 
of  lands — Conviction  for  a  criminal  offence  no  bar 
to  a  common  law  action.]  The  defendant,  in 
order  to  prevent  dogs  worrying  his  cattle,  several 
of  which  had  been  killed,  poisoned  his  lauds  by 
placing  pieces  of  meat  saturated  with  poison 
thereon.  The  plaintiff's  dog,  which  was  accus- 
tomed to  go  upon  the  defendant's  lands  adjoining 
the  lands  of  the  plaintiff,  was  poisoned.  The 
defendant  had  previously  been  fined  for  not 
having  complied  with  the  provisions  of  the 
Poisoned  Flesh  Prohibition  Act  (27  &  28  Vict., 
c.  115).  In  an  action  to  recover  damages  for 
the  loss  of  the  dog : — Held,  that  the  plaintiff 
was  entitled  to  recover,  a  conviction  under  27  & 
28  Vict.,  u.  115,  not  being  a  bar  to  an  action 
for  damages.  When  a  statute  imposes  a  penalty 
for  a  criminal  offence,  a  conviction  under  that 
statute  will  not  be  a  bar  to  an  action  for  damages 
for  infringement  of  a  common  law  right.  But 
where  a  statute  creates  a  right,  and  provides  a 
specific  remedy  for  its  infringement,  an  action 
at  common  law  will  not  lie.  Townsend  v.  Wathen 
(9  East  277)  followed.  Wolverhampton  v.  New 
Waterworks  Co.  v.  Hawhesford  (6  C.  B.  N.  S.  336) 
and  Stevens  v.  Jeacocke  (11  Q.  B.  731)  approved. 
Lawler  v.  M'Kenna 

Wright,  J.,  39  I-  L.  T.  R.  159 
3  K 
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POISONING  LANDS— Liabmty 

46  I.  L.  T.  R.  221 
See  Nuisance.    3. 

POLICE. 

No  opposition  by — Application  for  licence 

See  Licensing  Acts — ^Licensing  Ceitificate. 
57,  65,  66. 

Property    in    the    hands    of — Order    for 

delivering  to  owner     [1916]  2  I.  R.  616 
See  Criminal  Law — Practice.    14. 

POLICE  CONSTABLE. 
See  Peace  OfScer. 

Injury  to — Maiming — Ordinary  course  of 

duty  36  I.  L.  T  R.  231  ; 

37  L  L.  T.  R.  129  ;    3  N.  I.  J.  R.  225 
See  Maiming — Compensation  for.    8. 

Shooting    dog    suffering    from    rabies — 

LiabUity  31  I.  L.  T.  514 

See  Rabies. 

POLICE  AND  BRIDGE  RATE  —  Incidence  of 
35 1.  L.  T.  R.  218  ;  1  N.  L  J.  R.  191,  260 
See  Landlord  and  Tenant— Rent.    23. 

POLICE  OFFICER— Duty  to  preserve  peace 

[1898]  2  I.  R.  167, 192 
See  Peace  Officer.    2. 

POLICE  RATE. 

Building    used    for   public    worship — Ex- 

emption [1913]  2  I.  R.  439 

See  Belfast  Local  Acts.    2. 

Dublin  police  district — Apportionment 

[1918]  1  I.  R.  371  ;  52  I.  L.  T.  R.  93 
See  Dublin  Police  District — Police  Rate. 

POLICY  OF  INSURANCE. 

See  Cases  and  References  under  Insurance 
— Policy  of. 

Condition — Arbitration  clause — Difference 

— Question  of  fraud 

[1908]  1  L  R.  245,  252 
See  Arbitration — Award.    6. 

Contract,  whether  made  within  the  juris- 

diction— Conditions — Delivery 
[1912]  1  I.  R.  479  ;  46  I.  L.  T.  R.  171 
See  Practice — Service.    18. 

For  benefit  of  wife — Assignment  by  hus- 

band during  lifetime  of  wife 
[1910]  1 1.  R.  243  ;  44 1.  L.  T.  R.  151 
See  Husband  and  Wife — Married  Women's 
Property  Acts.    7. 

"  Interest     purchased     or    provided     by 

deceased  "  [1909]  2  I.  R.  597  ; 

5  N.  I.  J.  R.  198 
See  Revenue — Estate  Duty.    10. 

Payable  to  wife  with  restraint  on  antici- 

pation [1916]  1  I.  R.  57 

See  Husband  and  Wife — Separate  Estate.  4. 

Payment   of   premiums   by  person   other 

than     the     insured — Marriage    settle- 
ment— Succession  duty 
[1906]  2  I.  R.  122  ;  40  I.  L.  T.  R.  95 
See  Revenue — Succession  Duty.    3. 

POLLING  DISTRICT— Omission  of,  in  notice  of 
objection  [1895]  2  I.  R.  544  ; 

29  I.  L.  T.  R.  20 
See  Parliament— Franchise.    126. 


POLLING  STATIONS. 

Local  Government  election 

[1908]  2  I.  R.  433  ;  42  I.  L.  T.  R.  22* 
See  Election  Petition.    2. 

Number  of — Local  Government  elections 

34  I.  L.  T.  R.  126 ;  1  N.  I.  J.  R.  10 
See  Local  Government — Election.    13. 

POLLUTION — River — Dilution    of    deleterious 
matter  [1906]  2  I.  R.  298 

See  Fisheries  Acts.    4. 


POOR  LAW. 

Col. 

BOABDING-OTJT 

1764 

BrriLDINGS 

1764 

CONTEACT 

1764 

GtTARDIAKS 

1765 

Medical  Officek 

1768 

OvncEU 

1768 

WoEKHOusB  Hospital 

1768 

POOR  LAW— BOARDING  OUT. 

Maintenance  of  a  child — Liability  for  medical 
treatment — Boarding-out  Ads — 39  &  40  Vict., 
c.  38—25  <fe  26  Vict,  c.  83—27  cfc  28  Vict.,  c.  99, 
s.  35.]  Where  a  child  was  sent  out  to  nurse  by 
the  guardians  of  the  South  Dublin  Union  with 
a  person  residing  in  a  district  within  the  Rath- 
down  Union,  the  child  becoming  ill  and  being 
sent  to  the  hospital  of  the  Rathdown  Union  : — 
Held,  that  the  guardians  of  the  South  Dublin 
Union  had  power  to  send  the  child  out  of  their 
own  union,  and  that  they  were  liable  to  the 
guardians  of  the  Rathdown  Union  for  the  main- 
tenance of  the  child  while  in  the  hospital  of  the 
Rathdown  Union.  Sathdoivn  Union  Guardians 
V.  South  Dublin  Union  Guardians 

Ex.,  28  I.  L.  T.  R.  113 

POOR  LAW— BUILDINGS. 
Workhouse    buildings,    unlawful    user    of- 

Special  defendants  —  Costs."]  The  premises  of 
poor  law  unions  are  vested  in  the  Local  Govern- 
ment Board,  and  no  part  of  such  premises  can 
be  used  for  purposes  unauthorised  by  the  Poor 
Law  (Ireland)  Acts  and  Local  Government 
(Ireland)  Act  without  the  sanction  of  the  Local 
Government  Board.  The  Attorney-General  and 
the  Local  Government  Board  are  proper  parties 
to  proceedings  to  restrain  an  unlawful  user ; 
and  costs  of  these  proceedings  will  have  to  be 
borne  by  the  guardians  of  the  union  who  took 
actual  part  in  the  unlawful  user,  where  they  are 
made  special  defendants,  although  they  did  so 
with  the  permission  of  the  full  Board  of 
Guardians.  The  Attorney-General  and  The  Local 
Government  Board  v.  Midleton  Union  Guardians 
M.  R.,  37  I.  L.  T.  R.  41  ;  3  N.  I.  J.  R.  38 

POOR  LAW— CONTRACT. 

Acceptance  of  tender — Withdrawal  of  tender 
before  order  given — Necessity  of  formal  contract — 
Form  of  pleading.']  On  March  18,  1916,  a  tender 
by  the  defendant  for  the  weekly  supply  of  such 
quantities  of  meat  as  might  be  ordered  by  the 
plaintiffs  for  their  world<ouse  during  the  six 
months  from  AprU  1,  1916,  was  accepted  by  the 
plaintiffs  and  notified  to  the  defendant.  The 
advertisement  inviting  tenders   stated  that  a 
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bond  should  be  perfected  by  the  accepted  con- 
tractor on  or  before  March  31,  1916.  Before 
perfecting  the  bond  and  before  the  time  for  the 
performance  of  the  contract  the  defendant  wrote 
withdrawing  his  tender.  The  plaintiffs  refused 
to  admit  his  right  to  withdraw,  and  continued  to 
order  the  meat  from  him  and  purchased  it  else- 
where. They  now  sued  him  for  the  extra  expense 
so  incurred  by  reason  of  his  breach  of  contract  to 
supply  the  meat  : — Held,  that  the  defendant  was 
liable  for  a  breach  of  contract  to  enter  into  the 
formal  contract.  Plaintiffs  allowed  to  an^end 
their  claim  accordingly  and  given  formal  iudg- 
ment  on  such  amended  claim.  The  Ouardians  of 
Kells  Union  v.  Smith        K.  B.,  53  I.  L.  T.  R.  65 

POOR  LAW— GUARDIANS. 

1.  ■  Building    of    workhouse —  Statutory 

power — Payment  of  loan — Limitation  of  time — 
Power  to  charge  rates  generally — Laches — Poor 
Belief  (Ireland)  Act,  1838  (1  <fc  2  Vict.,  c.  56), 
ss.  35,  61-66,  89,  90.1  The  Act  1  &  2  Vict., 
u.  56,  which  provides  that  money  borrowed  from 
a  private  person  on  the  security  of  rates  and 
for  the  purposes  as  therein  provided,  shall  be 
lepaid  by  annual  instalments  of  not  less  than 
one-twentieth  of  the  sum  borrowed,  the  first  of 
such  instalments  to  be  paid  at  the  expiration  of 
one  year  from  the  date  of  the  loan  on  the 
happening  of  the  conditions  mentioned,  does 
not  extinguish  the  debt  in  a  case  where  there 
has  been  no  instalment  of  the  principal  money 
paid  within  the  twenty  years.  The  general 
principle  as  regards  such  borrowing  statutes  is 
that  where  there  is  a  statutory  power  of  charging 
existing  and  future  rates,  a  direction  to  pay 
within  a  fixed  period,  or  by  certain  instalments, 
is  directory  only  and  not  mandatory ;  but  that 
when  the  only  charge  is  upon  a  rate  to  be 
specially  made  for  the  purpose,  or  upon  the  rates 
for  certain  years  only,  the  statutory  provision 
must  be  strictly  followed,  otherwise  tie  debt 
will  be  lost.  In  1851,  guardians  of  the  poor 
borrowed  money  from  A.  B.,  for  purposes  con- 
nected with  the  building  of  a  worldiouse,  and  by 
deed  executed  in  that  year  created  a  charge  for 
the  sum  borrowed  on  the  future  poor  rate,  and 
it  provided  that  this  principal  sum  should  be 
repaid  by  equal  annual  instalments  within 
twenty  years,  the  first  instalment  with  interest 
to  be  paid  at  the  expiration  of  one  year  from  the 
date  of  the  deed.  The  deed  of  charge  provided 
for  interest  at  the  rate  of  6  per  cent.,  to  be  re- 
duced to  5  per  cent,  on  punctual  payment. 
In  1872,  A.  B.  who  had  advanced  the  money  as 
trustee  for  the  plaintiffs  assigned  to  them. 
The  guardians  never  paid  any  instalment  of  the 
principal  money  mentioned  in  the  deed,  but  paid 
interest  ap  to  the  26th  June,  1895.  Since  that 
date  they  declined  to  pay  either  principal  money 
or  interest,  except  under  judgment  of  the 
Court : — Held,  that  the  non-receipt  of  any  in- 
stalment of  the  principal  money,  both  parties 
believing  it  might  be  held  over,  did  not  con- 
stitute laches  on  the  part  of  the  plaintiffs,  and 
that  the  sum   borrowed   and   secured   by  the 
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indenture  of  charge  should  be  declared  well 
charged  on  the  rates,  and  that  a  mandamus 
should  issue  directing  the  guardians  to  raise  the 
principal  sum  and  interest,  and,  if  necessary,  to 
strike  a  rate  to  pay  the  same.  Hill  v.  Guardians 
ofGlonmel  Union  M.  R.,  [1897]  1  I.  R.  272 

2. Power  to  assume  parental  control — 

Condition  precedent — Unfitness  of  parent — Habeas 
corpus — Poor  Law  (Ireland)  Act,  1899  (62  tS:  63 
Vict.,  c.  37),  -.  1— Poor  Law  {Ireland)  Act,  1892 
(55  Via,,  u.  5),  s.  2.]  Where  a  boaid  of  guardians 
desire  to  exercise  the  powers  of  parental  control 
over  pauper  children  given  to  them  bj  the  Poor 
Law  (Ireland)  Act,  1899,  section  1  (2),  a  resolu- 
tion to  the  effect  that  they  are  of  opinion  the 
parent  of  the  child  is  unfit,  by  reason  of  the 
existence  of  some  one  or  more  of  the  conditions 
set  out  in  sub-section  1  (2)  of  that  section  is  a 
condition  precedent  to  the  exercise  of  such 
power  ;  and  accordingly  where  the  guardians 
assumed  parental  control  of  children,  purporting 
to  act  under  such  section,  without  having  passed 
Such  resolution,  the  Court,  upon  the  application 
of  the  parent,  granted  a  writ  of  habeas  corpus 
directed  against  the  guardians  to  release  such 
children.  A  resolation,  regular  in  form  ander  the 
Poor  Law  'Ireland)  Act,  1892,  section  2,  ceases 
to  be  operative  if  and  when  the  paients  or  parent 
cease  to  be  in  receipt  of  indoor  relief.  In  re 
McOlynn  R.  B.,  [1913]  2  I.  R.  337 

3.  Negligence  —Liability  for  negligence  of 

official — Fever  patient  in  workhouse  hospital — 
Death  accelerated  by  want  of  proper  care — Lord 
Campbell's  Act.]  Guardians  of  the  poor  are  not 
answerable  in  damages  in  their  corporate 
capacity  for  injuries  caused  by  the  negligence 
of  their  officials  in  the  treatment  of  poor  patients 
received  into  workhouse  hospitals.  The  plaintiff 
sued  the  guardians  of  Ardee  Union,  undei  Lord 
Campbell's  Act,  for  damages  in  respect  of  the 
negligence  of  the  officials  of  the  guardians,  by 
which  the  death  of  her  son,  a  patient  in  the 
workhouse  hospital,  was  accelerated,  if  not 
caused :—  Held,  affirming  the  decision  of  the 
Exchequer  Oivision,  that  the  action  did  not  lie 
against  the  guardians  for  the  negligence  of  their 
officials.  Dunbar  v.  Guardians  of  Ardee  Union 
App.,  [1897]  2  I.  R.  76 

4. Outdoor    relief  —  Believing  officer  — 

Payments  made  without  previous  order — "  Nature 
and  duration  of  relief  given  " — Auditor — Sur- 
charge— I  <b  2  Vict.,  c.  56,  ss.  94,  95—10  Vict., 
c.  31,  ss.  27,  28 — General  Orders  of  the  Local 
Government  Board,  1853  and  1882.]  An  order  of 
poor  law  gaardians  giving  outdoor  relief  must 
comply  with  the  rules  and  regulations  made 
pursuant  to  the  Poor  Law  Acts,  and,  in  par- 
ticular, must  state  as  well  the  duration  and  the 
nature  of  the  relief  given.  Where  a  valid  order 
has  not  previously  been  given,  payments  by  a 
relieving  officer  in  outdoor  relief  (save  pro- 
visional relief  afforded  in  cases  of  sudden  or 
urgent  necessity)  are  unauthorised  and  illegal, 
and  cannot  be  legally  sanctioned  by  any  subse- 
quent order.     B.  (O'Mahony)  v.  Ellis 

fl898]  2  I.  R.  57  ;  33  I.  L.  T.  R.  57 
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5. QualiGcation.]    Where  a   Justice  of 

(khe  Peace  who  was  living  in  an  hotel,  and  not 
npon  the  list  of  the  clerk  of  the  union,  attempted 
to  assert  his  right  to  be  an  ex-officio  guardian  by 
attending  a  meeting  of  the  Board  and  refusing 
to  leave  at  the  chairman's  request,  the  latter 
had  him  removed  by  a  porter  : — Held,  in  an 
action  for  assault  against  the  chairman,  that  the 
plaintiff  not  being  on  the  list,  which  was  the 
authorised  official  register  of  ex-officio  guardians, 
the  chairman  of  the  Board  s  mp.y  acted  in  the 
discharge  of  his  duty  ;    and  the  case  was  dis- 
missed. BarreM  v.  Harold     Co.  Ct.,  31 1.  L.  T.  77 
6. Right  to  prosecute  man  for  neglect- 
ing to  maintain  liis  wife — Corporation — Common 
informer — Justices — 10  cfc  11   Vict.,  c.  84,  o.  2.] 
A  board    of  guardians  (which  is  a  body  cor- 
porate)  prosecuted   F.   at   Petty   Sessions   for 
wilfully  neglecting  to  maintain  his  wife,  so  that 
she  became  destitute,  and  was  relieved  iii  their 
workhouse.     F.  was  convicted  : — Held,  without 
deciding  whether  or  not  a  criminal  prosecution 
could  be  instituted  by  a  corporation  as  common 
informers,  that  the  conviction  should  be  up- 
held, since  the  guardians  were  in  the  present 
case  not  common  informers,   but  parties  ag- 
grieved.    R.  {Ferris)  v.  Londonderry  Justices 
K.  B..  [1903J  2  I.  R.  747;  3  N.  I.  J.  R.  298 
7.  Sanitary    authority  —  "  Illegal   pay- 
ment"— Local  Government  Board  auditor — Sur- 
charge— "  Person    making    or    authorising    the 
making    of"    an    "illegal    payment"  —  Local 
Government  (Ireland)  Act,  1871  (34tfc  35  Vict., 
c.  109),  s.  12 — Labourers  (Ireland)  Acts,  1883  to 
1886.]    The  guardians  of  the  poor  of  the  Skib- 
bereen  Union,  as  sanitary    authority  of  their 
district,  entered  into  a  contract  for  the  repair 
of  certain  labourers'  cottages,  their  property, 
these  repairs  to  be  completed  within  a  certain 
time  to  the  satisfaction  of  their  engineer.    Owing 
to  the  contractor's  default,  the  work  was  not 
completed  within  the  time  limited  ;  and,  several 
months  after  the  period  for  completion  had 
expired,  the  engineer  gave  to  the  contractor  a 
certificate  declaring  him  entitled  to  a  certain 
sum  on  account  of  work  done  under  the  contract, 
and  this  amount  was  paid  by  the  guardians. 
The  respondent,   an   auditor  under  the  Irish 
Local  Government  Board,   when  auditing  the 
guardians'    account,    surcharged    this    amount, 
which  he  deemed  to  be  an  illegal  payment, 
against  the  guardians'  engineer,  as  being  "  the 
person   authorising  the  making   of  the  illegal 
payment "  -.—Held  (by  Sir  P.   O'Brien,  L.C.J., 
and  Gibson,  J.  ;  diss.  Murphy,  J.),  that,  assum- 
ing the  payment  to  have  been  an  illegal  one, 
the  engineer  could  not  be  treated  as  "  the  person 
authorising  the  making  of  the  illegal  payment " 
»  within  section   12   of  the   Local   Government 
(Ireland)   Act,   1871,   and  that  the  surcharge 
should  be  quashed.     B.  (O'Leary)  v.  Calvert 

Q.  B.,  [1898]  2  I.  R.  266 

[1918]  2  I.  R.  258 

See  Practice— Certiorari.    17. 

Alteration  of  dispensary  districts — Requi- 

sition— Sealed  order 
[1909]  2 1.  R.  354,  369  ;  42  I.  L.  T.  R.  282; 
See  Dispensary  District.  2.  [43 1.  L.T.  R.  144 
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Clerk  —  Sanitary  officer  —  Kemuneration 

for  duties  under  Labourers  (Ireland) 
Acts  [1898]  2  I.  R.  358,  363 

See  Labourers  (Ireland)  Acts.    60. 

Contract    with    Board— Seed    potatoes- 

Disqualification 
[1906]  2  I.  R.  173  ;  40  I.  L.  T.  R.  47 
See  Local  Government— Disqualification. 
4. 

Disqualification  [1915]  2  I.  R.  4 

See  under  Local  Government— Disquali- 
fication.   5. 

Justices  who  are  ex-officio — Disqualifica- 

tion on  hearing  of  summons  brought 
by  guardians  28  I.  L.  T.  R.  20 

See  Justices — Disqualification.    23. 

Liability  of,  for  acts  of  servants 

37  I.  L.  T.  R.  158 
See     Master     and     Servant  —  Master's 
Liability.    15. 

■ Liability  of.  for  unlawful  user  of  buildings 

of  workhouse  37  I.  L.  T.  R.  41  ; 

a  N.  I.  J.  R.  38 
See  Poor  Law— Buildings. 

Solicitor — Attendance  in  Dublin — Costs — 

Taxation 
See  Solicitor— Bill  of  Costs.    105,  106. 

POOR  LAW— MEDICAL  OFFICER. 

Dispensary  doctor — Bed  ticket — Poor  person.] 
Where  a  person  was  found  in  an  unconscious 
condition  in  a  dispensary  district,  and  a  warden 
for  the  district,  upon  hearing  of  the  circum- 
stances, issued  a  red  ticket  for  medical  relief, 
in  an  action  brought  by  the  dispensary  doctor 
against  the  warden  to  recover  professional  fees 
for  services  rendered : — Held,  that  the  warden 
in  issuing  the  ticket  had  not  exceeded  his  duty, 
and  that  the  plaintiff  could  not  recover.  The 
only  obligation  cast  upon  a  warden  is  to  use 
due  dUigenoe.     Tate  v.  Best 

0.  B.  A.,  Palles,  C.B.,  2  N.  I.  J.  R.  69 

POOR  LAW— OFFICER. 

Midwife — Medical  Charities  Acts — Poor  Law 
Acts — Poor  Law  Amendment  Act,  1851  (14  <fc  15 
Vict,  c.  68),  ss.  2,  6.]  The  word  "  officer  "  in 
section  6  of  the  Poor  Law  (Ireland)  Amendment 
Act,  1851  (14  &  15  Vict.,  c.  68),  is  not  limited 
to  medical  officers,  but  includes  such  officers  as 
midwives,  and  the  Local  Government  Board  by 
virtue  of  section  2  of  that  Act  is  enabled  to  vary 
an  order  made  under  section  6.  B.  ( Downpatrick 
Guardians)  v.  Local  Government  Board 

K.  B.,  36  I.  L.  T.  R.  31  ;  2  N.  I.  J.  R.  77 
And  see  Local  Government — Officer. 

POOR  LAW— WORKHOUSE  HOSPITAL. 

Maintenance  ol  patient  in — Rate  of  charge — 
Authority  of  guardians  to  receive  any  other  than 
a  "poor  person" — 6  &  7  Vict,  c.  92,  s.  16; 
25  cfc  26  Vict.,  c.  83,  ss.  3  <Ss  4.]  The  defendant, 
who  was  admittedly  not  a  "  poor  person  "  within 
the  meaning  of  25  &  26  Viet.,  c.  83,  s.  4,  having 
sent  his  daughter,  who  was  suffering  from  fever, 
to  the  workhouse  hospital,  subsequently,  upon 
her  recovery,  paid  for  her  at  the  average  rate 
of  an  ordinary  pauper  in  the  workhouse.  In 
an  action  by  the  guardians  to  recover  at  the  rate 
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of  £1  per  week,  being  the  actual  cost  of  medical 
treatment  and  maintenance  : — Held,  that  the 
plaintifis  were  not  entitled  to  recover.  Quaere, 
whether  they  had  power  to  admit  such  a  patient 
into  the  workhouse  hospital  at  all.  Newry  Union 
Guardians  v.  Adam"  Co.  Ct.,  35  I.  L.  T.  R.  135  ; 

1  N.  I.  J.  R.  76 
POOR  LAW. 

Destitute   blind  child  —  Maintenance  by 

guardians —  Liability  of  father 
[1905]  2  I.  R.  585  ;  39  I.  L.  T.  R.  92  ; 
5  N.  I.  J.  R.  123 
.See  Blind  Child. 

Husband  and  wife — Liability  of  husband, 

whose  wife  had  deserted  him,  for  her 
maintenance  30  I.  L.  T.  R.  156 

See    Husband    and    Wife  —  Husband's 
Liability.    2. 

Husband  and  wife — Summary  Jurisdiction 

[19021 2 1.  R.  112  ;  34 1.  L.  T.  R.  171  ; 
1  N.  L  J.  R.  3 
See  Husband  and  Wife — Desertion.    1. 

Infant — Registration  of  religion — Amend- 

ment [1908]  2  I.  R.  343  ; 

41  I.  L.  T.  R.  86 
See  Infant — Religion. 

Notice   of   eviction — Inhabited   dwelling- 

house— Town  [1908]  2  I.  R.  468 

See  Penalty. 

Poor  rate  [1905]  2  I.  R.  154  ; 

38  I.  L.  T.  R.  207 
See  Local  Government — Rates.    25. 

Rates  [1904]  2  L  R.  429  ; 

38  L  L.  T.  R.  114 ;  4  N.  I.  J.  R.  148 
See  Poor  Rate — Exemption.    8. 

Rates — Exemption — Charitable  purposes 

|1906]2I.  R.  479 
See  Poor  Rate — Exemption.    5. 

Valuation — Publichouse — Licence 

[1905]  2 1.  R.  448, 497  ;  38 1.  L.  T.  R.  148  ; 

39  I.  L.  T.  R.  138  ;  4  N.  I.  J.  R.  207  ; 

5  N.  I.  J.  R.  125 
See  Poor  Rate — Procedure.     15. 

POOR  LAW— AUDIT— Sanitary  authority  — 

Illegal  payment  [1898]  2  I.  R.  266 

See  Poor  Law — Guardians.    7. 
See  Local  Government  Audit. 

POOR  LAW  UNION— OfSoers  of— Contract  of 
service  [1913]  1  I.  R.  244  ; 

47  I.  L.  T.  R.  28 
See  National  Insurance.    10. 
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POOR  RATE— ADJUSTMENT  OF  RENT. 

1. Buildings  declared  by  Land  Commis- 
sion to  be  tenant's  improvements.]  The  fact  that 
the  buildings  on  a  holding  have  been  declared  by 
the  Land  Commission  to  be  tenant's  improve- 
ments,   does    not    prevent    the    tenant    of    an 


POOR  RATE— ADJUSTMENT  OF  RENT— cora. 
"  existing  tenancy  "  from  making  the  deductions 
from  his  rent,  in  respect  of  such  buildings, 
authorised  by  section  54  (1)  of  the  Local  Govern- 
ment Act,  1898.    King-Uarman  v.  Cayley 

Ross,  J.,  App.,  [1900]  1 1.  R.  255,  260  ; 
34LL.T.  R.81 

2.  "  Existing  tenant " — New  agreement 

— Attornment — Pom    rate — Town    rate — Towns 
Improvement  Act,  1854.]    A  tenant  who  in  1902 
entered  into  an  agreement  with  his  landlord 
which  was  identical  in  terms  with  an  agreement 
made  previously  to  1898  between  the  tenant  and 
the    landlord's    predeoessor-in-title   is   not    an 
existing  tenant  within  the  meaning  of  section  54 
of  the  Local  Government  (Ireland)  Act,  1898. 
The  provisions  in  section  52  of  the  Local  Govern- 
ment (Ireland)  Act,  1898,  forbiding  the  deduction 
of  poor  rate  from  rent  and  declaring  any  contract 
to  the  contrary  to  be  void,  do  not  apply  to  a 
town  rate  struck  under  the  Towns  Improvement 
(Ireland)  Act,  1854,  for  paving,  lighting,  public 
health,  and  technical  instruction  purposes  in  an 
urban  sanitary  district,  and  included  with  the 
poor  rate  in  one  demand  note.     Harvey  v.  Smith 
Co.  Ct.,  47  I.  L.  T.  47 

3.  Existing  tenancies — Adjustment — Re- 

duction  in  rent  after  the  passing  of  the  Local 
Government  Act,  1898.]  A  building  lease  of 
certain  land  was  made  by  deed  in  1893  at  a  rent 
of  £25.  In  1900  the  landlord  by  indorsement 
on  the  lease  reduced  the  rent  to  £20,  and  in  1904 
made  a  further  reduction  to  £19.  In  1908  the 
tenant  for  the  first  time  put  forward  a  claim  for 
an  adjustment  of  his  rent  under  section  54  (1)  (6) 
of  the  Local  Government  (Ireland)  Act,  1898  : — 
Held,  that  he  was  entitled  to  have  the  rent 
then  payable  adjusted.     Inchiquin  v.  CusacJc 

Cir.  Cas.,  Wright,  J.,  43  I.  L.  T.  R.  257 

4.  Hall  rent — "  Heretofore  made  " — Ad- 

juRtment  of  reni.']  By  lease  dated  August  19, 
1843,  A.  demised  certain  premises  to  B.  for 
99  years,  subject  to  the  yearly  rent  of  £78 14s.  4d. 
On  the  passing  of  the  Local  Government  Act, 
1898,  the  rent  was  adjusted  to  the  sum  of 
£75  4s.  lOd.  On  May  24,  1902,  B.  assigned  his 
interest  in  the  premises  under  the  lease  to  a 
charitable  institution,  and  the  premises  were 
from  that  date  up  to  the  present  time  used 
exclusively  for  charitable  purposes.  The  plain- 
tiffs brought  an  action  against  A.,  claiming  poor 
rate  for  the  year  1904-5  in  respect  of  half  of 
the  rent  received  by  him  out  of  the  premises  : — 
Held,  that  the  defendant  was  liable  to  pay  poor 
rate  on  the  half  rent.  An  adjustment  of  rent 
effected  under  section  54  of  the  Local  Govern- 
ment Act,  1898,  continues  to  be  operative  for 
such  period  only  as  the  liability  of  the  lessee  to 
assessment  for  poor  rate  continues,  and  the 
moment  that  liability  ceases  its  cesser  necessarily 
involves  and  carries  with  it  a  cesser  of  the  right 
of  deduction,  such  right  being  no  more  than  a 
right  of  indemnity  against  such  liability.  The 
right  of  deduction  would  revive  if  the  lessee 
again  became  liable  to  assessment.  "  Heretofore 
made  "  in  section  52  (1)  refers  to  the  system  of 
rating  in  force  when  the  Act  was  passed,  and 
does  not  confine  the  exception  in  that  sub-section 
to  the  particular  hereditaments  which  were  at 
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the  date  of  the  Act  used  for  charitable  purposes. 
Dublin  Corporation  v.  Lord  Pembroke 

K.  B.,  40  I.  L.  T.  R.  204 

5.  Rentcharge — Perpetual  annuity — Local 

Government  {Ireland)  Acti,  1898  to  1901  (61  <fc  62 
Vict.,  c.  37  ;  1  Edw.  VII.,  c.  28)— Poor  Relief 
{Ireland]  Act,  1838  (1  c&  2  Vict.,  c.  56).]  By 
deed,  dated  4th  January,  1822,  M.  (in  considera- 
tion of  the  payment  of  £1,200,  and  other  consider- 
ations therein  mentioned)  granted  to  A.  and  B., 
their  heirs  and  assigns,  a  rent  charge  of  £400 
(Irish),  charged  on  lands  situate  in  the  urban 
district  of  B.,  which  were  not  agricultural  lands, 
to  hold  same  from  and  after  his  decease  on  certain 
trusts.  All  the  estate  and  interest  of  A .  and  B. 
in  the  rentcharge  became  vested  in  the  plaintiffs. 
All  the  estate  and  interest  of  M.  in  the  lands 
charged  with  the  rentcharge  were  vested  in  the 
defendants  as  trustees,  and  they  were  in  receipt 
of  the  rents  and  profits  paid  by  the  tenants, 
which  rents  have  been  adjusted  by  virtue  of  the 
provisions  of  the  Local  Government  (Ireland) 
Acts,  1898  to  1901,  and  they  claimed  in  making 
payment  to  the  plaintiffs  of  the  rentcharge  to 
deduct  in  every  year  half  the  standard  amount  of 
poor  rate,  as  defined  by  the  Local  Government 
(Ireland)  Act,  1898  : — Held,  that  the  defendants 
were  entitled  to  mate  the  statutory  deduction. 
Hewnon  v.  Greene 

Barton,  J.,  [1917]  1  L  R.  123;  51 1.  L.  T.  R.35 

POOR  RATE— COLLECTOR. 

1,  Bond  —  Liability    of    surely  —  Seed 

rates— Seed  Supply  Acts,  1880  to  1895.]  In  1893 
the  defendants  became  sureties  for  G.,  a  collector 
of  poor  rates,  the  condition  of  the  bond  being 
that  G.  should  "  duly  and  faithfully  execute 
and  discharge  all  the  duties  of  the  said  office 
.     .  and  collect  the  whole  of  the  rates  and 

assessments  lawfully  recoverable,  including  all 
rates  leviable  under  the  Seed  Supply  (Ireland) 
Act,  1880,  and  the  Seed  Potatoes  Supply  Acts, 
1890,  and  1891,  as  the  same  shall  be  comprised  in 
each  warrant  to  be  received  by  him,  the  said 
collector,  for  the  guardians."  In  1896  G.  went 
to  America,  leaving  uncollected  and  irrecover- 
able by  reason  of  his  neglect,  or  collected,  but 
misappropriated  by  him,  certain  rates,  including 
seed  rates  leviable  under  the  Act  of  1895  (68  & 
59  Vict.,,  c  2).  The  guardians  sued  the  defen- 
dants on  their  bond,  and  (the  matter  having 
been  referred  to  the  Master)  it  was  found  that  a 
sum  of  £100  was  due,  exclusive  of  seed  rates, 
under  the  Act  of  1895,  and  a  sum  of  £17  for  seed 
rates  under  that  Act.  On  motion  for  iudgment 
for  the  sum  so  found  to  be  dne:— Held  (by 
Johnson  and  Murphy,  JJ. :  Palles,  C.B.,  dis- 
senting), that  the  defendants  were  not  respon- 
sible for  G.'s  default  in  discharging  the  ad- 
ditional duty  imposed  by  the  Act  of  1895. 
Kilrush  Union  Guardians  v.  Galvin 

Q.  B.,  33  I.  L.  T.  R.  141 

2.  Poundage — Meaning  o/  "  poor  rate  " 

■ — Rate  under  Towns  Improvement  Act,  1854 — 
Distinctionbeiweenr-  Local Governmo.nt  Act,  1898, 
ss.  5,  27  (1)  (  ),  28,  43,  45,  46  (2),  51,  53— 
Ada^taiion  of  Irish  Enactments  Order,  1899, 
Art,  ///.]    In  an  urban  district  where  there 
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were  assessments  of  rates  for  oounty-at-large 
charges,  union  charges,  and  a  town  rate,  under 
the  Towns  Improvement  Act,  1854,  a  rate  col- 
lector entitled  to  a  poundage  on  "  poor  rate" 
coUeoted  by  him  can  claim  that  poundage  only 
on  the  amount  collected  in  respect  of  the  two 
first-mentioned  rates,  but  not  on  the  collection 
of  the  town  rate,  nor  in  respect  of  extra  charges 
thrown  upon  the  urban  district  by  reason  of  the 
Local  Government  Act.  Woods  v.  Banhridge 
Urban  District  Council 

Co.  Ct.,  36  I.  L.  T.  R.  128 

3. Wrongful  senme— Right  of  distress 

by  collector  for  arrears  of  poor  rate  after  payment 
by  collector  under  the  obligation  of  his  bond—\  <Ss 
2  Vict.,  c.  56,  s.  78.]  K  a  poor  rate  collector 
pays  rates  for  a  person  owing  the  same,  he 
cannot  subsequently  seize  property  of  that 
person,  under  1  &  2  Vict.,  c.  66,  s.  78,  in  order 
to  repay  himself  such  rates.  MullaUy  v.  Finn 
Clr.  Cas.,  Murphy,  J.,  34  I.  L.  T.  R.  163 

Compensation 

See  Local  Government — Existing  Officer. 
6.  10. 

Loss  of  office — Compensation  for 

4  N.  L  J.  R.  110 
See  Local  Government — Officer.    14. 

Remuneration  of,  for  preparation  of  Jurors' 

Lists  38  I.  L.  T.  R.  32 

See  Local  Government — Officer.    11. 

POOR  RATE— EXEMPTION. 

1.  Buildings  of  a  public  nature — Col- 
lege— Public  purposes — Charitable  purposes — 
Purposes  of  science  and  art — Exempting.'\  The 
premises  of  the  Queen's  University,  Belfast,  are 
used  for  public  purposes  and  are  altogether  of  a 
public  nature.  Queen's  University  v.  Commis- 
sioner of  Valuation 

Rec,  Belfast,  45  I.  L.  T.  96 

2. Charitable  purposes — Cemetery — Here- 

ditamenls    "used     exclusively"    for — "Private 
profit  or  use  " — Poor  Law  (Ireland)  Act,   1838 
(1  c&  2    Vict.,    c.    56),    s.    63  — TTie    Valuation 
{Ireland)  Acts,  1852  and  1854  (15  &  16  Vict., 
c.   63,  s.  16,  and  17  &  18   Vict.,  c.  8,  s.  2)— 
Finality  of  the  decision  of  the  High  Court  on 
case  stated  under  sections  10  and  11  o/  the  Vdhta- 
tion  Revision  {Ireland) Act,  1860  (234. 24  Vict.,  c.4) 
— Statute.']     In  1830  certain  lands  near  Dublin 
were  vested  in  a  committee,  to  be  held  in  trust 
to  be  used  as  a  burial  ground,  the  surplus  income 
arising  from  burial  fees,  &c.,  after  the  payment 
of  expenses,  to  be  applicable,  under  the  sanction 
of  the  Roman  Catholic  Archbishop  of  Dublin, 
to  the  maintenance  of  a  certain  Model  School  in 
Dublin,  or  schools  of  the  same  kind,  or  for  the 
purchase  and  acquisition  of  other  burial  grounds, 
such  surplus  income  to  be  handed  over  to  the 
Archbishop,  and  to  be  applied  by  him  towards 
the  support  of  the  school,  "  so  long  as "   he 
should  think  fit,"  and  if   he  should  think  that 
"  any    other    application "    thereof   should   be 
made,  the  majority  of  the  Committee,  with  his 
sanction,  shoald  have  power  to  "  determine  on 
the  future  application  of  such  moneys."     In 
1846  the  governing  body  was  reconstituted  as 
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"  The  Dublin  Cemeteries  Committee,"  Under 
statute  (9  &  10  Viot.,  c.  coclxi),  "  for  the  main- 
tenanoe,  improvement,  and  extension  of  the 
cemeteries  "  (of  Golden  Bridge  and  Glasnevin). 
Section  14  of  this  Act  provided  that  the  Com- 
mittee should  maintain  the  cemeteries  and 
chapels  and  buildings  thereon,  and  authorised 
the  sale  of  rights  of  burial ;  and  section  20 
enacted  that  the  surplus  income,  if  any,  should 
"  from  time  to  time  be  applied  in  such  manner 
as  to  the  majority  of  the  governing  body  should 
seem  fit."  By  section  6  a  power  to  make  bye- 
laws  for  the  better  order  of  their  proceedings, 
and  the  management  and  maintenance  of  the 
burial  grounds,  was  conferred  on  the  committee, 
In  1876,  by  bye-laws  purporting  to  be  made 
under  this  section,  it  wfl,s  prbvided  that  portion 
of  the  annual  income  arising  from  the  cemeteries 
should  be  funded  annually  "  for  the  purpose  of 
making  provision  for  the  extinguishment  of 
rents,"  and  that  after  the  surplus  for  each  year 
should  be  ascertained  the  same  should  be  dis- 
tributed amongst  Dublin  charitable  institutions, 
with  the  approval  of  the  Archbishop.  Since  that 
date  all  surplus — afte.  payment  of  head-rents, 
fees  to  sub-committees,  salaiies,  wages,  and  other 
outgoings,  and  after  setting  apart  a  certain 
portion  of  the  residue,  and  investing  same  for 
the  purpose  of  redeeming  head-rents — was  dis- 
tributed among  such  charitable  institutions. 
The  revenues  of  the  undertaking  consisted  as 
weU  of  grazing  rents  for  lands  not  yet  appro- 
priated for  burial  ground,  and  of  interest  on 
moneys  so  invested,  as  of  burial  fees,  &c.  The 
Commissioner  of  Valuation  having  entered  these 
lands  upon  the  valuation  lists  as  rateable, 
the  Dublin  Cemeteries  Committee  appealed  to 
the  Recorder  of  Dublin.  They  contended  that, 
under  the  Irish  Poor  Law  Act,  1838  (1  &  2  Vict., 
e.  56  ,  s.  63,  no  burial  ground  or  cemetery  was 
rateable  ;  that  these  lands  and  premises  were 
within  the  exemptions  of  that  section,  as  being 
a  burial  ground  from  which  "  no  private  profit 
or  use "  was  derived ;  and  that  they  were 
entitled  to  have  the  same  distii^guished  on  the 
lists  as  exempt,  under  section  2  of  the  Vacation 
Act,  1854  (17  &  18  Viot.,  c.  8),  as  being  "  ex- 
clusively used  for  charitable  purposes."  On 
case  stated  for  the  opinion  of  the  Queen's 
Bench  Division  : — Beld  (O'Brien,  J.,  diss.),  that 
the  hereditaments  were  not  "  used  exclusively 
for  charitable  purposes  "  within  section  2  of  the 
Valuation  Act  of  1854 ;  that,  under  the  Private 
Act  of  1846,  there  was  no  trust  binding  the 
committee  to  apply  the  surplus  profits  of  the 
undertaking  in  charity,  the  bye-laws  above 
mentioned  being  ultra  vires  ;  that  the  application 
in  charity  of  the  whole  or  portion  of  the  net 
profits  of  such  an  undertaking  (whether  this 
were  done  in  the  discretion  of  the  governing 
body,  or  even  in  the  execution  of  some  trust 
binding  them  to  make  such  application  thereof) 
would  not  bring  the  undertaking  within  the 
provisions  of  that  section ;  and  that,  accord- 
ingly, the  Commissioner  of  Valuation  was 
■correct  in  not  distinguishing  these  hereditaments 
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upon  the  lists  as  so  exempt.  Quo^e,  how  far 
is  section  63  of  the  Poor  Law  (Ireland)  Act, 
1838,  affected  by  the  provisions  of  the  Valuation 
Acts,  1852  and  1 854  ?  Semble,  the  decision  of 
the  Divisional  Court  upon  a  case  stated  for  their 
opinion  upon  a  question  of  valuation  or  exemp- 
tion, under  23  Vict.,  c.  4,  ss.  10  and  11,  though 
"  final  and  conclusive  on  all  parties  as  to 
amount,"  still  leaves  it  open  to  a  person  assessed 
in  pursuance  thereof  to  question  his  liability 
when  sued  for  rates.  Dublin  Cemeteries  Com- 
mittee, Appellants  :  Com/missioner  of  Valuation, 
Respondent  Q.  B.,  [1897  2  I.  R.  157 

3. Charitable  purposes  — -  Hereditaments 

and  buildings  used  for  public  or  exclusively — 
Residence  of  Christian  Brothers  used  partly  for 
educational  purpose  — 1  <fc  2  Vict,  c.  56,  s.  63 — 
15£fcl6  Vict.,  c.  63,  s.  16— 17cfcl8  Vict.,  c.  8, 
s.  2.]  Certain  members  of  the  Christian  Brothers 
community  taught  in  a  school  in  the  town  of 
Callow  and  resided  in  certain  premises  outgide 
the  town.  In  these  premises  one  room  was 
fitted  up  and  used  three  times  a  week  as  a  class- 
room ;  some  of  the  other  rooms  had  occasionally 
been  used  similarly; — Held,  the  premises  were 
not  used  exclusively  for  charitable  purposes, 
and,  therefores  were  not  exempt  from  assessment 
for  the  purpose  of  taxation.  M'Kenna  (Appel- 
lant); Commissioner  of  Valuation  (Respondent) 
K.  B.,  49  I.  L.  T.  R.  103 

4. Charitable    purposes    —    Franciscan 

friary — Hereditaments  used  exclusively — 15<fc  16 
Vict,  c.  63,  s.  16—17  <fc  18  Vict,  c.  8,  s.  2.] 
Where  hereditaments  were  used  as  a  monastery 
or  residence  for  a  community  of  friars  bound 
by  vows  of  poverty,  and  who  were  occupied 
solely  in  charitable  work  among  the  sick  poor 
of  the  district : — Held,  that  the  hereditaments 
were  not  used  exclusively  for  charitable  purposes 
so  as  to  be  exempted  from  assessment  for  poor 
rate.  Commissioner  of  Valuation  v.  O'Connell 
([1906]  2  I.  E.  479)  followed.  Rev.  Chrysostom 
Dore  (Appellant);  The  Commissioner  of  Valuation 
(Respondent)  K.  B.,  50  I.  L.  T.  R.  105 

5. Charitable  purposes  —  Hereditaments 

used  exclusively  for — Parochial  house  used  as 
residence  for  parish  priest — Private  chapel — Room 
used  for  keeping  parish  registers — 15  cfe  16  Vict,  c. 
63,  s.  16—17  <fc  18  Vict,  c.  8,  s.  2.]  A  house  built 
by  parishioners  for,  and  used  by  a  Roman 
Catholic  parish  priest  as  a.  residence  and  for 
parochial  purposes  is  not  exclusively  used  for 
charitable  purposes  so  as,  to  be  exempt  from 
assessment  for  poor  rate.  Nor  is  a  room  in  such 
house,  used  solely  as  a  private  chapel  for  the 
occupants  of  the  house,  so  exempt  Nor  a  room 
used  for  keeping  the  parish  registers  and  things 
connected  with  the  ministration  of  the  office  of 
parish  priest,  unless  exclusively  so  used.  Com- 
missioner of  Valuation  (Appellant);  O'Connell 
(Respondent)  K.  B.,  [1906]  2  I.  R.  479 

6.  Charitable    purposes  —  Hereditaments 

used  exclusively  for — Pupils'  fees — Enforceable 
charitable  trust — ValvMiov,— Liability  of  build- 
ings to  rating — Exemption — 15cfc  16  Vict.,  c.  63, 
s.  16—17  cfe  18  Vict,  c.  8,  s.  2.]    Premises  were 
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used  by  a  society  for  the  education  of  deaf  and 
dumb  and  of  blind  persons,  and  were  managed 
by  the  governors  of  the  society  under  a  scheme 
approved  by  an  Order  in  Council.  Poor  law 
union  contributions  and  certain  fees  were  re- 
peived  in  respect  of  a  mumber  of  such  peisons 
but  were  in  no  case  equivalent  to  the  outlay  on 
edueaf^ion,  and  a  few  were  free  pupi's.  Under 
the  scheme  all  the  property  of  the  society  and 
all  money  available  for  the  purposes  of  the 
scheme  were  to  be  held  by  the  governors  for  the 
benefit  of  the  society  and  the  promotion  of  its 
objects  as  defined  by  the  scheme  : — Held,  that 
the  premises  were  used  exclusively  for  charitable 
purposes,  and  were  therefore  exempt  from 
valuation.  Ulster  Society  for  Promoting  the 
Education  of  the  Deaf  and  Dumb  and  the  Blind 
V.  Commissioner  of  Valuation 

FitzGibbon,  C.C.J.,  38  I.  L.  T.  B.  150  ; 
4N.I.J.  R.  215 

7.  Charitable  purposes  —  Hereditaments 

used  exclusively  for — Temperance  hall — 15  <t  16 
Vict.,  c.  63,  s.  16—17  &  18  Vict.,  c.  8,  s.  2.]  The 
appellants  were  trustees  of  a  temperance  hall, 
built,  out  of  moneys  raised  by  pubho  subscrip- 
tion, with  the  object  of  promoting  temperance 
among  the  poor  and  labouring  classes  of  the 
town  of  Sligo  and  neighbouring  districts,  and 
for  their  moral  and  material  advancement  and 
improvement.  There  was  no  trust  deed  relating 
to  the  hall.  The  hall  was  used  as  follows  : — 
A  person  first  coming  to  the  hall  was  expected 
to  pay  an  entrance  fee  of  Is.,  and  every  person 
using  the  hall  was  expected  to  pay  2d.  per  week, 
and  was  "put  on  his  honour"  to  pay  these 
sums  if  he  could  afiord  to  do  so  ;  but  persons  of 
the  class  the  hall  was  intended  for  were  not 
obliged  to  pay  these  sums  whether  they  could 
afford  them  or  not.  More  than  half  of  the 
persons  using  the  hall  paid  these  fees.  Men 
playing  billiards  or  cards,  or  taking  a  bath,  were 
expected  to  pay  certain  small  sums,  but  not 
bound  to  pay  them  even  if  they  could  afford. 
Most  persons  playing  billiards  or  cards,  or  taking 
baths,  paid  these  sums.  The  sums  received  from 
the  above  sources  were  applied  towards  the 
upkeep  of  the  hall  (which  was  not  self-support- 
ing), and  in  giving  aid  to  persons  who  frequented 
it  and  were  in  temporary  distress.  There  was  a 
heavy  building  debt  on  the  hall,  and  to  try  and 
pay  this  off  the  trustees  held  occasional  concerts 
and  theatrical  performances  in  the  hall,  to  which 
outsiders  were  admitted  on  payment  for  seats. 
The  proceeds  were  applied  in  reducing  the 
building  debt : — Held,  that  the  original  object 
was  charitable  ;  that  an  exclusively  charitable 
user  would  not  be  affected  by  the  incidental 
concerts  and  theatrical  performances,  nor  by 
small  payments  made  by  persons  directly  within 
the  charitable  object ;  but  that  the  substantial 
payments  made  for  the  use  of  the  hall  by  persons 
not  within  the  charitable  object,  made  the  user 
not  exclusively  charitable,  and  the  haU,  therefore, 
was  not  exempt  from  assessment  for  poor  rate. 
Clancy  (Appellant)  v.  Commissioner  of  Valuation 
(Respondent)  K.  B.,  [1911]  2  I.  R.  173 

8. Charitable  or  public  purposes — Here- 
ditaments used  exclusively  for — Technical  school — 


POOR  RATE— EXEMPTION— coraiimMcd. 
Fees  paid  by  the  pupils —  15  ct-  16  Vict.,  c.  63, 
s.  16—17  <£-  18  Vict.,  c.  8,  s.  2—62  &  63  Vid., 
c.  50,  s.  30.]  The  Commissioner  of  Valuation 
having  included  the  BaUsbridge  Branch  of  the 
Pembroke  Technical  Schools  in  the  revision 
lists  of  rateable  property  in  the  Pembroke  Urban 
District,  the  district  council  appealed  to  the 
Recorder  of  Dublin,  who  allowed  the  appeal,  but, 
at  the  request  of  the  Commissioner  of  Valuation, 
stated  a  case  for  the  opinion  of  the  King's 
Bench  Division.  The  branch  school,  which  pro- 
vided instruction  in  such  subjects  as  book-keep- 
ing, business  methods,  mathematics,  mechanics, 
mensuration,  shorthand,  typewriting,  drawing, 
cookery,  dressmaking,  laundry,  and  needlework, 
derived  its  funds  from  four  sources,  viz. — (1)  a 
special  rate  levied  by  the  district  council,  (2)  the 
Parliamentary  grant  at  the  disposal  of  the 
Department  of  Agriculture  and  Technical 
Instruction,  (3)  the  Equivalent  Grants  Fund, 
and  (4)  a  non-compulsory  fee  of  2s.  6d.  per  head 
charged  to  the  pupils,  and  expended  in  pro- 
viding light  and  fuel  for  the  school  and  cleaning 
the  school  windows.  The  school  was  managed 
by  a,  committee,  which  was  partly  composed 
of  members  of  the  Pembroke  Urban  District 
Council  and  partly  of  other  persons  interested 
in  technical  education,  some  of  whom  resided 
outside  the  district : — Held,  that  the  school  was 
"  dedicated  to  or  used  for  public  purposes,"  so- 
as  to  be  within  the  exemption  of  the  Valuation 
Acts,  and  that  the  receipt  of  the  fee  of  2s.  6d. 
per  head  from  the  pupils  did  not,  under  the 
circumstances,  disentitle  it  to  the  exemption. 
Guardians  of  the  Waterford  Union  v.  Barton 
( [1896]  2 1.  R.  .538)  distinguished.  The  Pembroke 
Urban  District  Council  v.  The  Commissioner  of 
Valuation  K.  B..  [1904]  2  I.  R.  429  ; 

38  I.  L.  T.  R.  114  ;  4  N.  I.  J.  R.  148 

9.  Charitable  purposes  —  Hereditaments 

Used  exclusively  for — User  for  educational  pur- 
poses, not  being  for  education  of  the  poor — 
Valuation  (Ireland)  Act,  1852  (15  <t  16  Vict., 
c.  63),  s.  15 — Valuation  (Ireland)  Amendment 
Act,  1854  (17*  18  Vict.,  c.  8),  s.  2.]  The  words 
"  charitable  purposes "  in  section  15  of  the 
Valuation  (Ireland)  Act,  1852,  and  section  2  of 
the  Valuation  (Ireland)  Amendment  Act,  1854, 
BO  far  as  they  exempt  from  rating  by  reason  of 
the  user  being  educational,  are  limited  to  user 
for  the  education  of  the  poor.  Qucere,  arc  the 
words  confined  to  charitable  purposes  of  a  public 
character  for  the  benefit  of  the  entire  com- 
munity ?  The  dictum  in  Clancy  v.  Commissioner 
of  Valuation  ([1911]  2  I.  R.  173),  at  p.  180,  that 
the  word  "  charitable  "  in  the  above  sections 
should  be  construed  in  the  large  sense  in  which 
it  is  used  in  the  Income  Tax  Acts,  is  too  general. 
O'Neill  T.  Commissioner  of  Valuation ;  The 
Council  of  Alexandra  College  and  School  v.  Same 

K.  B.,  [1914]  2  I.  R.  447 

10.  Crown  property — Building  used  ex- 
clusively for  public  purposes— Valuation — 1  &  Z 
Vict.,  c.  56,  s.  63—15*  16  Vict.,  c.  63— 17<fc  18 
Vict.,  c.  8,  s.  2.]  A  building  was  erected  by 
private  subscriptions  on  the  ground  of  a  Queen's 
College,  and  used  and  managed  by  the  students 
as  reading  and  recreation  rooms,  subject  to  their 
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regulations  being  approved  of  by  the  College 
authorities,  who  sometimes  used  the  building 
for  examinations  and  other  purposes  of  the 
college.  Payments  were  made  by  students  for 
the  use  of  the  building,  but  the  college  derived 
no  revenue  therefrom : — Held,  exempt  from 
valuation.  President  and  Professors  of  Queen's 
College,  Belfast  (Appellants)  v.  Commissioner  of 
Valuation  (Respondent) 

FltzGibbon,  C.C.J.,  38  I.  L.  T.  R.  196 

11.  Crown  property  —  Harbour-master's 

house — Caretaker,']  Dublin  County  Council  v. 
Commissioner  of  Valuation  41  I.  L.  T.  324 

12.  Harbour — Belfast  Harbour  Commis- 
sioners.] The  tenements  and  hereditaments  of 
the  Belfast  Harbour  Commissioners  are  devoted 
to  a  public  purpose,  and  so  are  exempt  from 
rating.  The  Belfast  Harbour  Commissioners  v. 
Guardians  of  the  Belfast  Union 

Co.  Ct.,  30  I.  L.  T.  R.  131,  note 

13.  Harbour — Property  "  dedicated  to  or 

used  for  public  purposes  " — Sligo  Harbour  Com- 
missioners— Poor  Law  (Ireland)  Act,  1838  (1*2 
Vict.,  c.  56),  s.  63 — Valuation  Acts,  1852  and 
1854  (15  tfc  16  Vict.,  c.  63,  ss.  1.5,  16 ;  17  cfc  18 
Vict.,  c.  8,  s.  2) — Statute,  interpretation  of — 
Supreme  Court  of  Judicature  (Ireland)  Act,  1897 
(60  <fc  61  Vict,  c.  17).]  The  Commissioner  of 
Valuation  having  included  the  property  of  the 
Sligo  Harbour  Commissioners  in  the  revised  lists 
of  rateable  property  for  the  year  1896,  the  Com- 
missioners appealed  to  the  County  Court  Judge 
of  Sligo,  who  allowed  the  appeal,  but,  at  the 
request  of  the  Commissioner  of  Valuation, 
stated  a  case  for  the  opinion  of  the  Queen's 
Bench  Division.  The  SUgo  Harbour  Com- 
missioners were  incorporated  by  that  name  by 
the  Sligo  Borough  Improvement  Act,  1869 
(32  &  33  Vict.,  c.  147,  local),  s.  24,  and  the 
harbour  was  by  the  same  Act  vested  in  them. 
This  Act  was  amended  by  the  SUgo  Harbour 
Act,  1877  (40  &  41  Vict.,  c.  35,  local),  which  gave 
the  Sligo  Harbour  Commissioners  powers  to 
acquire  lands,  to  execute  works,  to  levy  tonnage 
duties  and  rates  on  goods,  and  to  borrow  moneys, 
which,  together  with  the  revenue  of  the  port, 
were  to  be  applied  in  erecting  and  improving 
the  quays,  wharfs,  and  docks,  in  payment  of 
the  working  expenses  of  the  Commissioners,  in 
paying  the  interest  on  the  moneys  borrowed,  in 
providing  the  requisite  annual  instalments  or 
appropriations  for  paying  off  the  principal 
thereof,  and  in  maintaining  the  works  of  the 
Commissioners,  and  generally  in  improving  the 
port  and  harbour  : — Held  (affirming  the  decision 
of  the  Queen's  Bench  Division),  that  the  pro- 
perty of  the  Sligo  Harbour  Commissioners  was 
"  dedicated  to  or  used  for  public  purposes,"  and 
was  within  the  exemption  of  the  Valuation  Acts. 
Guardians  of  Londoriderry  Union  v.  Londonderry 
Bridge  Commissioners  (I.  R.  2  C.  L.  577)  followed. 
Commissioner  of  Valuation  v.  Sligo  Harbour 
Commissioners  App.,  [1899]  2  I.  R.  214 

14. Harbour — Property  "  dedicated  to  or 

used  for  public  purposes " — Belfast  Harbour 
Commissioners — Poor  Law  (Ireland)  Act,  1838 
(1  «fc  2  Vict.,c.  56),s.  63 — Valuation  A cts,1852  and 
1854  (15  <fc  16  Vict.,  c.  63,  ss.  15,  16 ;    17  <£;  18 


POOR  RATE— EXEMPTION— coBiimJtcd. 
Vict,,  c.  8,  s.  2) — Statute,  interpretation  of.]  The 
Commissioner  of  Valuation  having  included  the 
property  of  the  Belfast  Harbour  Commissioners 
in  the  revised  lists  of  rateable  hereditaments 
for  the  year  1896,  the  Harbour  Commissioners 
appealed  to  the  Recorder  of  Belfast,  who  allowed 
the  appeal,  but  at  the  request  of  the  Commis- 
sioner of  Valuation  stated  a  case  for  the  opinion 
of  the  Court.  Under  certain  local  Acts  the 
Belfast  Harbour  Commissioners,  incorporated 
for  the  maintenance  and  improvement  of  the 
harbour,  have  vested  in  them  the  harbour  and 
docks  formerly  held  by  a  corporation,  with 
power  to  borrow  money,  to  acquire  land,  and  to 
levy  tolls  and  duties.  They  have  raised  con- 
siderable sums  on  bends,  have  improved  and 
extended  the  harbour  and  docks,  and  maintain 
and  light  the  same.  Their  revenue,  derived 
from  the  harbour  and  dock  rates,  quayage, 
storage,  and  other  dues,  from  the  use  of  ceitain 
ferries  owned  by  them,  from  rents  of  property 
and  from  interest  on  investments,  is  sufficient, 
after  discharging  the  expenses  of  maintaining 
and  improving  the  property  held  by  them,  and 
paying  the  interest  on  their  bonded  debt,  to 
leave  an  annual  surplus  of  considerable  amount. 
Under  »  statute  of  1882  their  powers  were 
further  enlarged  ;  a  sinking  fund  was  established 
for  the  repayment  of  borrowed  mone;?s ;  and 
it  was  provided  that  the  surplus  revenue  (if  sny) 
should  be  expended  as  the  Commissioners  might 
think  fit  in  improving,  or  otherwise  for  the 
benefit  of,  the  port  and  harbour  : — Held  (per 
O'Brien  and  Gibson,  JJ.,  diss.  Madden,  J.), 
that  the  Court  was  bound  by  the  judgment  of 
the  Exchequer  Chamber  in  The  Londonderry 
Bridge  Case  (I.  B.  2  C.  L.  577)  to  refuse  to 
apply  to  the  Irish  Valuation  Acts  the  rule  of 
construction  afforded  by  the  decision  on  the 
43  Eli?.,  c.  4,  of  the  House  of  Lords  in  The 
Mersey  Docks  Trustees  v.  Cameron  (11  H.  L. 
Gas.  443) ;  that  the  property  of  the  Belfast 
Harbour  Commissioners  m^st  be  held  to  be 
"  dedicated  to  or  used  for  public  purposes," 
and  within  the  exemption  of  the  Valuation 
Acts,  as  interpreted  by  The  Londonderry  Bridge 
Case ;  and  that  the  Recorder  was  therefore 
correct  in  allowing  the  Harbour  Commissioners' 
appeal.  Per  Madden,  J.  (diss.),  that,  as  the 
property  of  the  Commissioners  was  not  devoted 
to  supplying  ultimately  a  harbour  to  be  used 
toll  free  by  the  public  The  Londonderry  Bridge 
Case  did  not  apply  ;  that  section  63  of  the  Irish 
Poor  Law  Act  of  1838  could  not  be  construed 
by  reference  to  erroneous  English  decisions  then 
current  but  since  overruled ;  and  that  the 
property  of  the  Commissioners  was  not  within 
the  exemption  from  rating  of  section  63,  whether 
construed  upon  its  own  terms  in  their  ordinary 
acceptation  or  interpreted  in  the  light  of  The 
Mersey  Docks  Trustees  v.  Cameron.  Belfast 
Harbour  Commissioners  v.  Commissioner  of 
Valuation  Q.  B.,  [1897]  2  I.  R.  516; 

Co.  Ct.,  30  I.  L.  T.  R.  129 
15   Public  or  exclusively  charitable  pur- 
poses— University  College — i'ees  paid  by  stjidents 
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bound  by  charitable  trust — Parliam.enta,ry  control 
over  funds— 15  S  16  Vict.,  63,  s.  16—17  <fc  18 
Vict.,  c.  8,  s.  2 — Irish  Universities  Act,  1908 
(8  Edw.,  VII.,  r.  38).  University  CtoUege,  Cork, 
one  of  the  constituent  Colleges  of  the  National 
University  of  Ireland,  provided  the  highest  class 
of  education  and  instruction,  and  was  open  to  all 
His  Majesty's  subjects  :  fees  were  charged  to  all 
students  ;  these  fees,  however,  were  not  payable 
to  the  professors,  but  weie  brought  into  the 
general  funds  of  the  College ;  the  College 
was  bound  to  present  annual  accounts  of 
all  receipts  and  expenditure  to  the  Controller  and 
Auditor-General,  and  these  accounts,  together 
with  the  report  of  the  Controller  and  Auditor- 
General,  were  to  be  laid  before  Parliament : — 
Held,  that  on  these  facts  the  hereditaments  and 
buildings  of  the  College  were  exempt  under  the 
Irish  Rating  and  Valuation  Code,  on  the  grounds 
that  such  hereditaments  and  buildings  were 
altogether  of  a  public  nature  and  used  for  public 
purposes.  Judgment  of  King's  Bench  Division 
([1911]  2  I.  R.  593)  affirmed.  Governing  Body 
of  University  College,  Corlc,  Appellants ;  Com- 
missioner of  Valuation,  Respondent 

App.,  [1912]  2  I.  R.  328 
[See  No.  17.] 
16.  — —  Hereditaments  of  a  "public  nature" — 
"  Used  for  public  purposes  " — Hereditaments  used 
for  municipal  purposes — Hall  erected  and  main- 
tained at  expense  of   borough  fund — Baths  and 
wash-house  erected  under  provisions  of  Baths  and 
Wash-houses  Act,  1846  (9  S  10  Vict.,  c.  87)— 
Poor  Relief  (Ireland)  Act,  1838  (1  <£•  2  Vict.,  c. 
56),  s.  Gi— Valuation  (Ireland)  Act,  1852  (15  & 
16  Vict.,  c.  63),  s.  16 — Valuation  (Ireland)  Ainend- 
ment  Act,  1854  (17  &  18  Vici.,  c.  8),  s.  2.]     Here- 
ditaments used  for  municipal  purposes  merely 
are  not  hereditaments  of  a  public  nature  within 
the  meaning  of  the  Valuation  (Ireland)  Amend- 
ment Act,  1854,  so  as  to  be  exempt  from  assess- 
ment for  poor  rate.     The  corporation  of  Coik 
had  erected  a  hall  which  was  maintained  at  the 
expense  of  the  borough  fund.     The  use  of  the 
hall  was  given  for  public  meetings  at  a  nominal 
charge,  and  for  concerts,  &c.,  for  which  a  charge 
was  made,  but  no  profit  was  made  out  of  the 
lettings.     The  hall  was  also  sometimes  used  for 
meetings  of  the  county  borough.     The  corpora- 
tion of  Cork  had  also  erected  swimming-baths 
under  the  provisions  of  the  Baths  and  Wash- 
bouses  Act,  1846.     The  baths  were  maintained 
at  the  expense  of  the  borough  fund,  and  all 
receipts  from  them  were  paid  into  the  borough 
fund.     The  expenditure  exceeded  the  receipts. 
No  member  of  the  public  could  as  a  right  use  the 
baths,  but  any  member  of  the  public  who  com- 
plied with  the  by-laws  was  permitted  to  use  the 
baths  no  matter  where  he  resided  : — Held,  by  the 
Court  of  Appeal,  reversing  the  decision  of  the 
King's  Bench  Division,  that  the  hall  and  the 
baths  were  not  hereditaments  of  a  public  nature 
and  used  for  public  purposes  so  as  to  be  exempt 
from  poor  rate.     The  Corporation  of  Cork  v. 
Commissioner  of  Valuation 

q.  B.,  App.,  [1918]  2  I.  R.  77,  95 
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17. Public  or  exclusively  charitable  pur- 
poses—Hereditaments and  buildings  used  for— 

University  College — Fees  paid  by  students  bound 
by  charitable  trust — Parliamentary  control  over 
funds— 15  &  16  Vict.,  c.  63,  s.  16—17  <fc  18  Vict., 
c.  8,  ».  2—62  &  63  Vict.,  e.  50,  s.  30.]  University 
College,  Cork,  one  of  the  constitutent  Colleges 
of  the  National  University  of  Ireland,  provided 
the  highest  class  of  education  and  instruction, 
and  was  open  to  all  His  Majestj  s  subjects ; 
fees  were  charged  to  aU  students,  these  fees, 
however,  were  not  payable  to  the  professors, 
but  were  brought  into  the  general  funds  of  the 
College ;  the  College  was  bound  to  present 
annual  accounts  of  all  receipts  and  expenditure 
to  the  Controller  and  Auditor-General,  and  these 
accounts,  together  with  the  report  of  the  Con- 
troller and  Auditor-General  had  to  be  laid  before 
Parliament : — Held,  that  on  these  facts  the 
hereditaments  and  buildings  of  the  College  were 
exempt  under  the  Irish  Rating  and  Valuation 
Codes,  on  the  ground  that  such  hereditaments 
and  buildings  were  dedicated  to  or  used  for  an 
exclusively  charitable  purpose.  University  Col- 
lege,  Cork,  v.  Commissioner  of  Valuation 

K.B.,  [1911]  2  1.  R.  593 
[See  No.  1.5.] 

18. Hereditaments  of  a  public  nature  or 

used  exclusively  for  charitable  purposes — 15  &  16 
Vict.,  c.  63,  s.  16.]  Premises  of  a  religious  sister- 
hood, in  which  paying  pupils  were  taught  and 
teachers  received  emoluments  from  the  National 
Board,  held  not  to  be  exempt  from  rates.  Porta- 
down  Urban  Council,  Appellants,  v.  Commissioner 
of  Valuation,  Respondent 

Kisbey,  C.C.J.,  38  I.  I,.  T.  R.  71 

19.  Training  college — Hereditaments  used 

exclusively  for  charitable  or  public  purposes — 
Rating — Paying  pupils — Rules  of  Commissioners 
of  National  Education — 15  &  16   Vict.,  c.   63, 
s.  16—17  cfc  18  Vict.,  c.  8,  s.  2.]    A  parcel  of 
land  with  buildings  thereon  was  in  the  occupa- 
tion of  certain  members  of  a  Roman  Catholic 
religious  community,  bound  by  a  vow  of  poverty, 
and  obliged  by  their  rules  to  pay  into  the  coffers 
of  the  community  all  proceeds   derived  from 
teaching  after  feeding  and  clothing  themselves, 
which  proceeds  were  applied  for  the  purposes  of 
education.    The  buildings  consisted  of  a  college, 
bmlt  at  the  expense  of  the  community  out  of 
their  own  funds,   for  the  training   of  young 
persons  to  become  National  teachers.     Of  these 
a  certain  number  were  admitted,  subject  to  the 
sanction    of    the    Commissioners    of    National 
Education,  and  supported  and  educated  wholly 
out  of  a  grant  of  £50  for  each  person  made  by 
the  Government,  and  sums  received  from  the 
'■   Government  as  rewards  for  proficiency.    Besides 
1   these,  certain  pupils  were  admitted  at  a  yearly 
t   fee  of  £50  each,  for  the  purpose  of  being  prepared 
I   to  receive  the  sanction  of  the  Commissioners  of 
j   National  Education,  and  thereby  to  come  upon 
j   the  public  endowment.    These  yearly  fees  were 
!   applied  for  their  maintenance,  and  any  surplus 
'.   was  carried  to  the  credit  of  the  Commissioners, 
i    but  there  was  no  obligation  on  the  part  of  the 
community  to  do  so  : — Held,  that,  having  regard 
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to  the  admission  of  the  pupils  paying  such  yearly 
fees,  the  College  was  not  used  exclusively  for 
charitable  or  public  purposes,  and  was  not 
Altogether  of  a  public  nature,  and  was  therefore 
not  exempt  from  rating.  Guardians  of  Waierford 
Vnion,  Appellants;  Barton  {Commissioner  of 
Valuation)  and  Brothers  of  De  la  Salle  Training 
College,  Respondents        Ex.,  [18961  2  I.  R.  538  ; 

31 1.  L.  T.  R.  21 

20. Premises  "  ol  a  public  nature"    or 

"  occupied  for  the  public  service,"  and  premises 
'^'dedicated  to  or  used  for  public  purposes" — 
Premises  marked  '.'  exempt "  in  valuation  lists — 
Liability  of  person  in  receipt  of  rent  therefor  to 
pay  poor  rate  on  half  such  rent — Irish  Poor  Law 
Act,  1838  (1  cfc  2.7ict.,  c.  56)— Poor  Law  (Ireland) 
Act,  1849  (12  &  13  Vict.,  c.  104,)— Irish  Valua- 
tion Act,  1852  (15  tfc  16  Vict.,  c.  eS)— Irish 
Valuation  Amendment  Act,  1854  (17  Vict.,  c.  8) — 
Estoppel.'i  The  decision  of  the  Recorder  of 
Dublin,  upon  an  appeal  under  the  Valuation 
Acts,  1852  and  1854,  that  certain  hereditaments 
are  used  for  "  public  purposes,"  is  a  judgment 
in  rem  as  to  the  nature  of  the  user  of  such  here- 
ditaments, and  is  "  binding  and  conclusive  on 
all  parties  to  all  intents  and  purposes  what- 
soever "  ;  and  therefore  the  person  in  receipt 
of  the  rent  in  respect  of  such  hereditaments  is 
liable,  under  section  10  of  the  Poor  Relief 
(Ireland)  Act,  1849,  "  to  be  rated  in  respect  of 
such  rent  to  the  extent  of  one-half  the  poundage  " 
of  the  rate  made  for  the  relief  of  the  poor,  and 
such  person  is  estopped  by  such  judgment  in  rem 
as  aforesaid  from  denying  that  the  hereditaments 
therein  referred  to  are  used  for  public  purposes. 
The  class  of  hereditaments  exempted  by  17  Vict., 
c.  S,  s.  2,  as  being  "  of  a  public  nature,"  or, 
"  occupied  for  the  public  service,"  is  co-exten- 
sive with  that  described  in  1  cfc  2  Vict.,  c.  56, 
s.  63,  as  being  "  dedicated  to,  or  used  for  public 
purposes."  Moylan  v.  Dublin  Port  and  Docks 
Board  (I.  R.  9  C.  L.  457)  followed.  Moore  v. 
Boiid  K.  B.,  [1911]  2  I.  R.  579 

21.  Sexton's  residence  situated  outside 

the  church  grounds — 1  &  2  Vict.,  c.  56,  s.  63— 
15  ifc  16  Vict.,  c.  63,  ,<t.  16.]  A  house  occupied 
by  the  sexton  of  a  Roman  Catholic  Church, 
Tvhich  had  formerly  been  used  as  a  schoolhouse, 
and  was  not  attached  to  the  church  or  within 
the  church  grounds : — Held,  following  Heron  v. 
Monaghan  (22  L.  R.  I.  532),  not  exempt. 
Farmer  v.  Commissioner  of  Valuation 

Craig,  C.C.J.,  39  I.  L.  T.  R.  59 
lAnd  see  Municipal  Corporation — Rates.     1,  2] 

POOR  RATE— OCCUPATION. 

1. Action  by  rate  collector   who   had 

himself  paid  the  amount — Personal  debt.']  A 
rate  collector  was,  under  the  conditions  of  his 
employment,  obhged  himself  to  pay  to  the 
■county  council  certain  rates  which  he  had  been 
imable  to  obtain  from  the  tenant  who  was  in 
occupation  when  such  rates  were  struck.  That 
tenant  having  been  evicted,  the  ratepayer  sued 
his  successor,  as  the  "  subsequent  occupier," 
ior  the  amount  as  a  personal  debt : — Held,  that 
he  was  entitled  to  recover.  0' Sullivan  v.  O'Neill 
Oir.  Cas.,  Lord  O'Brien,  C.J.,  36 1.  L.  T.  R.  93  ; 
2  N.  I.  J.  R.  210 


POOR  RATE— OCCUPATION— conJmited. 

2.  Eviction  of  premises  —  Seed,  rata — 

Seed  Act,  1880— See<i  Supply  Act,  1890—53  &  54 
Vict.,  c.  30.]  A  former  tenant  had  obtained  seed 
from  the  guardians,  and  whilst  he  was  in  pos- 
session a  poor  rate  and  a  seed  rate  was  struck 
in  March,  1892.  In  January,  1893,  this  tenant 
was  evicted  without  having  paid  either  rate,  and 
the  landlord  entered  into  possession  of  the  farm 
and  remained  so  ever  since : — Held,  that  the 
landlord  was  liable  for  a  proportionate  part 
only  of  each  rate  from  the  time  he  entered  into 
possession.  Ttpperan/  Umon  Guardians  v.  Lord 
Usmwe  "  Co.  Ct.,  28  I.  L.  T.  R.  154 

3.  Labourer's   cottage — Occupier.']     An 

occupier  of  a  labourer's  cottage  under  the 
Labourers  (Ireland)  Acts  is  hable  for  the  poor 
rate  assessed  in  respect  of  that  cottage  under 
s.  52  (1)  of  the  Local  Government  (Ireland)  Act, 
1898,  notwithstanding  an  agreement  on  the  part 
of  the  guardians  or  the  rural  district  council 
to  pay  all  the  rates  and  taxes,  but  subject  in 
the  case  of  occupiers  who  are  existing  tenants, 
to  the  right  to  make  the  statutory  deductions 
from  his  rent  under  s.  54  of  that  Act.  Richardson 
V.  Dwyer  Co.  Ct.,  2  N.  I.  J.  R.  5 

4. Liability  of  owner  of  disused  mill— 

Meaning  of  ^''  occupier  " — 1  <Ss  2  Vict.,  c.  56,  ss.  71, 
124.]  M.,  the  lessee  of  a  com  mill,  evicted  for 
non-payment  of  rent,  her  sub-tenants,  who  had 
been  in  occupation  of  the  premises,  and  who  had 
rebuilt  the  mill  and  provided  new  machinery  for 
it.  '  M.  was  in  possession  at  the  time  when  a 
rate  was  struck  by  the  plaintiffs.  M.  had  put 
a  caretaker  in  charge,  who  kept  the  machinery 
in  order,  and  the  premises  were  advertised  to 
be  let  by  her  as  a  going  concern.  M.  had  not 
used  the  premises  as  a  mill  at  anj'  time  : — Held. 
on  case  stated  {diss.,  Johnson,  J.),  that  the 
Court  was  not  bound  to  hold,  as  matter  of  law, 
that  M.  was  in  immediate  use  and  occupation, 
so  as  to  be  liable  as  rateable  occupier,  within 
the  meaning  of  1  &  2  Vict.,  e.  56.  Midleton 
Vnion  Guardians  v.  McDonnell 

Q.  B.,  [1896]  2 1.  R.  228  ; 
Co.  Ct.,  29  I.  L.  T.  R.  131 

5.  Local  rate — Actual  occupation — Per- 
son only  entitled  to  possession  not  in — Towns 
Improvement  {Ireland)  Act,  1854(17  <t-  18  Vict., 
c.  103),  s.  eO—Poor  Relief  {Ireland)  Act,  1838 
(1  <t-  2  Vict.,  I.  56),  ss.  71,  124.]  Mere  legal 
possession,  coupled  with  liability  to  pay  rent,  of 
a  house  wluch  the  tenant  has  left,  and  to  which 
he  does  not  intend  to  return,  does  not  constitute 
"  actual  occupation  "  so  as  to  make  him  liable 
for  poor  rate  under  1  &  2  Vict.,  c.  56,  s.  71, 
or  for  local  rate  under  17  &  18  Vict.,  c.  103,  s.  60. 
Anderson  v.  O'Neill     K.  B.,  39  I.  L.  T.  R.  198  ; 

5  N.  I.  J.  R.  240 

6.  New  occupier.]    The  mere  allowance 

by  a  rate  collector  of  the  indebtedness  of  the 
occupier  for  more  than  a  year's  rates  is  not 
sufficient  negUgent  default  on  the  part  of  the 
guardians  to  relieve  a  subsequent  occupier  from 
this  liability     Midleton  Guardians  v.  FitzGerald 

Co.  Ct.,  32  I.  L.  T.  52 

7.  New    occupier — Seed    rate — Liability 

of  landlord  of  untenanted  premises.]  Where  the 
land  is  the  principal  matter  of  the  letting,  the 
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owner  of  an  untenanted  farm  who  enters  upon 
it  is  liable  for  arrears  of  poor  rate  due  in  respfct 
of  both  lands  and  buildings.  Quardians  of 
Callan  Union  v.  Armstrong" (IC^  L.  R.  I.  33) 
followed.  He  is  liable  for  seed  rate  due  by 
former  tenants.  Inishmmn  Union  Quardians  v. 
Cochrane  Co.  Ct.,  31  I.  L.  T.  256 

8. Orange  Society  and  Master  of  Lodge 

rated.]  Civil  Bills  having  been  issued  against 
the  defendants,  who  were  Masters  of  two  Orange 
Lodges,  for  the  recovery  of  rates  alleged  to  be 
due  out  of  the  premises  in  which  the  societies 
held  their  meetings,  it  appeared  that  in  one  case 
the  person  rated  was  "  the  Orange  Society,"  and 
in  the  other  the  person  in  the  rate-book  was  the 
former  Master  of  the  Lodge.  It  being  contended 
that  the  Master  was  not  personally  liable  for  the 
rates,  and  the  County  Court  Judge  having  dis- 
missed the  Civil  Bills  : — Held,  on  appeal,  that 
the  dismiss  muit  be  affirmed.  Monaghan  County 
Council  V.  McClelland 

Cir.  Cas.,  Andrews,  J.,  35  I.  L.  T.  140 

9. Post  Ofllce  premises  —  Bating  pur- 
poses— Appeal  against  rate.]  The  defendant 
demised,  at  the  annual  rent  of  £45,  certain 
preiuises  to  the  Postmaster-General  by  a  lease 
made  subsequent  to  the  passing  of  the  Local 
Government  (Ireland)  Act.  Part  of  the  premises 
were  used  as  the  Post  Office  of  A.,  and  the 
remainder  was  occupied  by  the  postmaster  of  A., 
who  lived  on  the  premises.  The  postmaster's 
beneficial  occupation  was  assessed  at  £8,  and  the 
defendant  was  assessed  at  £14  10s.  for  the 
purpt  ses  of  the  poor  rate,  being  half  the  annual 
rent  of  £45  less  the  said  £8.  No  appeal  was 
taken  from  the  valuation  or  rate.  The  plaintiff, 
the  rate  collector,  sued,  having  paid  the  amount 
to  the  county  council : — Held,  that  the  premises 
did  not  constitute  one  entire  tenement  for 
rating  purposes,  but  was  divided  into  two — one 
used  exclusively  for  public  purposes  and  the  other 
in  beneficial  occupation.  Accordingly,  the  case 
was  within  the  second  exception  to  section  52  ( 1 ) 
of  61  &  62  Vict.,  c.  37.  Switzer  <Sh  Co.  v.  Com- 
missioner of  Valuation  (35  I.  L.  T.  R.  235,  237  ; 
[1902]  2  I.  E..  275)  followed.  Held  also, 
that  although  the  lease  was  made  after  the 
passing  of  that  Act  it  was  still  governed  by 
section  52,  as  the  words  "  heretofore  made  "  do 
not  refer  to  the  date  of  the  lease  but  to  the 
system  or  rating  in  force  when  the  Act  was 
passed.  Held  further,  that  the  part  occupied 
by  the  postmaster  in  excess  of  what  was  neces- 
sary to  enable  him  to  perform  his  duties  was 
rateable  also,  and  that  in  valuing  such  excess 
regard  must  be  had  to  his  position  and  duties. 
S.  V.  Terrott  (3  East  506),  Qambier  v.  Overseers 
of  Lydford  (3  E.  &  B.  346),  R.  v.  Stewart  (8 
E.  &  B.  360)  followed.  Held  also,  that  it  was 
not  open  to  the  defendant  to  question  the  rate 
on  the  ground  that  either  the  postmaster  or 
defendant  was  wrongly  rated,  the  rate  not 
having  been  appealed  against,  and  that  the 
defendant  was  accordingly  liable  for  poor  rate 
on  half  that  portion  of  the  annual  rent  which 
was  not  attributable  to  the  postmaster's  bene- 
ficial occupation.     Mitchell  v.  De  Vesci 

Cir.  Cas.,  Gibson,  J.,  40  I.  L.  T.  R.  126 
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10. '  Separate   rating   of   portions   of   a 

tenement — Liability  of  owners  and  occupiers  for 
poor  rate  and  other  rates — Belfast  Borough  Act, 
1845  (8  cfc  9  Vict.,  c.  142  (Local),  s.  353)— Poor 
Law  Act  (6  <fc  7  Vict,  c.  92),  s.  4.]  "Where  the 
various  rooms  in  a  house  in  Belfast  were  let  to 
different  tenants  as  offices  : — Held,  that  the 
occupiers  were  liable  for  the  poor  rate  only 
(under  6  &  7  Vict.,  c.  92,  s.  4),  and  that  the 
owner  was  liable  for  the  other  rates  (under  the 
Belfast  Borough  Act,  8  &  9  Vict.,  c.  142,  s.  353).. 
Wheeler  and  M  Cutcheon  v.  Belfast  Borough 
Couneil  Co.  Ct.,  36  I.  L.  T.  E.  120  ; 

2  N.  I.  J.  R.  242 

11.  Servant.]      Where    the    defendant 

paid  rent  to  the  Board  of"  Works,  under 
a  lease,  for  seven  weir-gaps,  which  were  not 
fished  by  him,  he,  however,  employing  a 
man  to  prevent  any  poachers  from  setting 
nets  on  the  weir  :■ — Held  that  the  defendant 
was  in  occupation,  and  liable  for  rates. 
Portiimna  Guardians  v.  Mackey 

Co.  Ct.,  31  I.  L.  T.  100 

12.  — ■ —  Unoccupied  premises — "  Occupier" 
Irish  Poor  Relief  Act,  1838.]  H.  was  the  owner 
of  a  mansion-house  which  for  some  years  he 
had  been  unable  to  let.  He  had  never  resided 
in  it  himself,  and  the  only  furniture  in  the 
house  belonging  to  H.  was  a  table  and  six  chairs. 
A  caretaker  lived  in  the  basement,  but  he  had 
provided  his  own  furniture.  H.  was  rated  under 
Irish  Poor  Relief  Act,  1838,  for  rates  in  respect 
of  the  said  premises : — Held,  that  H.  was  not 
an  "  occupier  "  of  rateable  hereditaments  within 
section  61  of  1  &  2  Vict.,  o.  56,  and  therefore 
not  liable  to  rates  assessed  under  that  Act  in 
respect  of  the  said  premises.  Heppenstal  v. 
Keane  Co.  Ct.,  34  I.  L.  T.  R.  176 

13. Vacant  premises — Time  of  striking 

rate.]  A  poor  rate  was  struck  by  a  county 
council  on  March  3,  1902,  to  cover  the  year 
ending  March  31,  1903.  On  March  3,  1902, 
T.  C.  was  in  actual  occupation  of  certain  pre- 
mises, in  respect  of  which  portion  of  the  rate 
was  struck.  Subsequently  T.  C.  went  out  of 
possession,  and  the  lands  became  derelict.  On 
September  6,  1902,  B.,  the  landlord,  formally 
evicted  T.  C.  and  went  into  possession  : — Held, 
that  B.,  as  subsequent  occupier,  was  liable 
for  the  rate,  under  section  71  of  the 
Poor  Law  Relief  Act,  1838.  Bayley  v.  County 
Council  of  Kilkenny 

Madden,  J.,  3  N.  I.  J.  R.  249 
14  — ■ — ■  Waterworks — "  Public  purpose" — 
Belfast  Waterworks  Acts.]  The  Belfast  water 
works,  having  premises  outside  Belfast  and 
issuing  debentures,  not  being  "  a  public  pur- 
pose "  for  the  benefit  of  the  whole  community 
of  the  area  taxable : — Held,  to  be  rateable. 
Belfast  Water  Commissioners,  Appellants,  v.  The 
Commissioner  of  Valuation,  Respondent 

Co.  Ct.,  29  I.  L.  T.  R.  136 

Covenant  in  lease  to  indemnify  landlord — 

County  and  district  charges 
[1903]  2  I.  R.  490  ;  37  I.  L.  T.  R.  106  ; 
3  N.  I.  J.  R.  2ia 
iSee  Landlord  and  Tenant — Lease.    25. 
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Liability  of  tenant-purchaser  before  lands 

declared  an  estate     40  I.  L.  T.  R.  180 
See  Land   Purchase   Acts — Tenant   Pur- 
chaser. 
See  Local  Government — Rates. 

POOR  RATE— PROCEDURE. 

1.  Buildings — Principle  of  assessment — 

Oost  of  construction — Evidence  of  letting  value — ■ 
15  dh  16  Vict,  0.  63.]  In  valuing  premises  con- 
sisting of  a  dwellinghouse,  a  percentage  on  the 
actual  cost  of  construction  cannot  properly  be 
taken  as  the  sole  basis  of  assessment,  when  there 
is  evidence  of  letting  value  and  of  expenses  of 
repairs,  insurance,  and  up-keep  of  the  premises 
borne  by  the  owner.  Fletcher  v.  Commissioner  of 
Valuation  K.  B.,  [1907]  2  I.  R.  112 

[And  see  No.  14.] 

2.  Colliery  — •  Valuation  Acts — Principle 

on  which  valvMion  is  to  be  made.'^  The  valuation, 
ander  the  Valuation  Acts,  of  rateable  coal  mines 
in  Ireland  is  to  be  made  upon  the  following 
principle,  namely,  upon  an  estimate  of  the 
net  annual  value  thereof — i.e.,  the  rent  for 
which,  one  year  with  another,  they  might,  in 
their  actual  state,  be  reasonably  expected  to 
let  by  the  year,  upon  the  terms  of  the  probable 
average  annual  costs  of  repairs,  insurance,  and 
other  expenses,  if  any,  necessary  to  maintain 
them  in  tbeir  actual  state,  and  all  rates,  taxes, 
and  public  charges,  if  any,  except  tithe  rent- 
charge,  being  paid  by  the  tenant.  No  allowance 
is  to  be  made  for  simk  capital.  Royalties  paid 
are  evidence  of  the  letting  value,  but  are  not 
conclusive.  Commissioner  of  Valuaiion,  Appel- 
lant     Clonbrock  Coal  Company,  Bespondents 

Ex.,  [1896]  2  I.  R.  560  ;  31  I.  L.  T.  R.  24 
3. Excessive  rate — Union  charges — Pur- 
poses other  thorn  "  union  charges  " — Certiorari — 
Local  Oovemment  {Ireland)  Act,  1898,  s.  46.] 
Where  a  rate  was  expressly  stated  to  be  "  for 
union  charges,"  and  it  was  admitted  that  some  of 
thepurposes  towards  which  the  moneys  raised  had 
been  applied  -were  other  than  "union  charges  :" 
— Held,  that  the  rate  was  illegal,  and  should  be 
quashed.  -B.  (Nelson)  v.  Sligo  Corporation 
Q.  B.,  35  I.  L.  T.  R.  35  ;  1  N.  I.  J.  R.  83 

4.  Method    of    valuation — Hypothetical 

lenamt — Valuaiion  Act,  15  cfc  16  Vict.,  c.  63,  s.  11.] 
Where  the  applioant,  for  reasons  associated  with 
the  historic  character  of  his  castle  and  his  family 
relation  to  it,  had  expended  £30,273  building 
additions  to  his  mansion  and  in  renovating  it, 
and  where  the  cost  of  the  additions  was  largely 
due  to  the  Eethetic  consideration  of  architec- 
turally renewing  it  in  keeping  with  its  original 
design,  and  where  the  original  accommodation 
afforded  to  his  family  was  not  materially  increased 
by  the  renewals  and  additions  to  same : — Held, 
that  the  principle  of  valuation  need  not  neces- 
sarily be  that  of  a  commercial  rate  of  interest  on 
the  actual  cost  of  construction,  but  upon  "  an 
estimate  of  the  net  annual  value  thereof — ^that 
is  to  say,  the  rent  for  which,  one  year  with 
another,  the  same  might  in  its  actual  state  be 
reasonably  expected  to  let  from  year  to  year, 
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the  probable  annual  costs  of  repairs,  insurance, 
and  other  expenses  (if  any)  necessary  to  main- 
tain the  hereditament  in  its  actual  state,  and  all 
rates,  taxes,  and  public  charges,  if  any  (except 
tithe  rentcharge),  being  paid  by  the  tenant." 
The  valuation  was  reduced  from  £250  to  £90, 
and  £20  costs  were  allowed  to  the  applioant. 
FitzOerald  v.  The  Commissioner  of  Valuation 
Co.  Ct.,  FitzGerald,  C.C.J.,  46 1.  L.  T.  R.  164 

5. Rateable  Hereditaments — ^Valuation — 

Appeal — Several  tenements  in  occupation  of  same 
owner — Appeal  as  to  initiations  of  some  tenements 
— Cause  of  appeal  sitch  as  to  require  alteration  in 
valuation  of  tenement  as  to  which  no  appeal — 
Necessity  of  appealing  as  to  such  valuation  also — 
Railway — Division  into  separate  rateable  heredita- 
ments—  Valuation  (Ireland)  Act,  1852  (15  dk  16 
Vict,  ■:.  63),  s.  22— Valuation  (Ireland)  Act,  1864 
(27  «fc  28  Vicl.,  c.  52),  ,s.  1.]  Section  22  of  the 
Valuation  (Ireland)  Act,  1852,  gives  a  right  of 
appeal  to  quarter  sessions  to  any  person  ag- 
grieved by  the  revised  valuation  of  any  tenement 
or  tenements  made  by  the  Commissioner  of 
Valuation,  and  provides  that  "  if  the  cause  of 
appeal  shall  be  such  as  to  require  alteration  to  be 
made  in  the  valuation  of  any  tenement  for  which 
any  other  person  or  persons  is  or  are  liable  to  be 
rated,  the  appellant  shall  give  like  notice  to  such 
other  person  or  person.?,  who  shall,  if  he  or  they 
so  desire,  be  heard  upon  such  appeal  .  .  ."A 
similar  right  of  appeal  is,  by  section  1  of  the  Valu- 
ation (Ireland)  Act,  1864,  as  amended  by  Article 
37  of  the  Adaptation  of  Irish  Enactments  Order, 
1899,  given  to  councils  of  counties  and  urban 
districts,  with  the  sanction  of  the  poor  law  com- 
missioners such  appeal  to  be  "  subject  to  the 
same  conditions  and  provisions,  and  exercised  in 
the  same  manner,"  as  provided  for  in  respect  of 
appeals  by  owners  and  occupiers.  The  Com- 
missioner of  Valuation  having  divided  premises 
in  the  occupation  of  the  Midland  Railway  Co. 
into  certain  different  items,  (a),  (b),  and  (c),  upon 
which  items  he  placed  separate  valuations, 
appeals  to  Quarter  Sessions  were  served  by  the 
Belfast  County  Council  in  respect  of  the  valua- 
tions placed  upon  items  (a)  and  (6),  no  appeal 
being  served  in  respect  of  (c).  Portion  of  the 
subject-matter  of  valuation  comprised  in  item  (c) 
was  also  included  in  item  (b).  The  Recorder,  on 
the  hearing  of  the  appeals,  was  of  opinion  that  he 
was  bound  to  determine  what  subject-matters 
were  legally  included  in  the  description  of  tene- 
ments in  the  valuation  list  in  respect  of  which 
appeals  had  been  brought,  and  to  value  the  same 
without  making  any  deduction  in  respect  of  any 
subject-matter  comprised  in  item  (c),  but  con- 
sented to  state  a  case  for  the  opinion  of  the  King's 
Bench  Division : — Held,  by  the  King's  Bench 
Division  (PaUes,  C.B.,  and  Gibson,  J.),  that  it 
was  competent  for  the  Belfast  County  Council  to 
serve  a  notice  of  appeal  in  respect  of  item  (6) 
without  also  serving  a  notice  of  appeal  in  respect 
of  item  (c) ;  but  that  the  Recorder,  in  arriving 
at  the  valuation  of  item  (6),  was  bound  to  make 
a  deduction  in  respect  of  any  subject-matter 
comprised  in  item  (c).  Held,  by  the  Court  of 
Appeal,  that  in  the  circumstances  of  the  case. 
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the  cause  of  appeal  in  respect  of  item  (6)  was  such 
as  to  require  alteration  to  be  made  in  the  valua- 
tion of  item  (c)  within  section  22  of  the  Valuation 
Act  of  1852,  and  that  it  was  not  competent  for 
the  Belfast  County  Council  to  serve  a  notice  of 
appeal  in  respect  of  item  (6)  without  also  serving 
a  notice  of  appeal  in  respect  of  item  (c),  not- 
withstanding that  the  tenements  comprised  in 
each  were  in  the  occupation  of  the  same  owners. 
Belfast  County  Council  v.  Commissioner  of 
Valuation  and  Midland  Railway  Company 
{Northern,  Counties  Committee) 

K.  B.,  App.,  [1915]  2  I.  R.  319,  328  ; 
4S  I.  L.  T.  R.  2t7 

6.  Turbary — No  appeal  from  valuation 

or  rate — Claim,  for  rates — Defence — Exemption 
from  rateahility — Conclusiveness  of  rate — Valua- 
tion (Ireland)  Act,  1852  (15  <fc  16  Vict,  c.  63), 
a.  12.]  A  right  of  taking  turf  may  be  a  separate 
rateable  hereditament,  apart  from  the  lands  upon 
which  it  is  exercised.  There  is  jurisdiction  under 
the  Valuation  Act,  1852  (15  &  16  Vict.,  c.  63), 
s.  12,  to  make  a  separate  valuation  of  turbary  ; — 
Held,  without  deciding  whether  the  turbary  in 
the  present  case  was  or  was  not  liable  to  rates, 
that  as  the  defendants  had  not  appealed  from  the 
valuation  or  from  the  striking  of  the  rate,  they 
could  not,  by  way  of  defence  to  an  action  for  rates 
raise  any  question  as  to  the  correctness  of  these 
decisions.  Whaley  v.  The  Great  Northern  Bail- 
way  Co.  of  Ireland  ([1913]  2  I.  R.)  followed. 
Stevenson  v.  Orr  and  others 

K.  B.,  [1916]  2  I.  R.  619  ;  50  I.  L.  T.  R.  230 

7. "  Poor    rate ' '    In    county    borough 

since  the  Local  Government  (Ireland)  Act,  1898 — 
County  cess — Minister's  money — Exemption — 
Gcmtemporanea  expositio.^  The  portion  of  the 
ConsoUdated  Municipal  Rate  in  Dublin  apphoable 
at  the  time  of  the  coming  into  operation  of 
the  Local  Government  (Ireland)  Act,  1898,  to  the 
purposes  for  which  county  cess  was,  as  levied 
under  the  Grand  Jury  Acts,  liable  to  be  applied, 
caimot  in  the  county  borough  of  Dublin  be 
levied  as  "  poor  rate,  or  collectable  as  such," 
An  assessment  so  made  is  invalid.  Observations 
on  the  value  of  contemporanea  expositio  in  con- 
struing legislative  enactments.  Dvhlin  (Lord 
Mayor,  dbc,  of)  v.  Trinity  ■  College,  Dublin 
(Provost,  cfec,  of)         H.  L.,  37  I.  L.  T.  R.  77  ; 

App.,  2  N.  I.  J.  R.  291;  H.  L.,  3  N.  I.  J.  R.  188; 
4  N.  I  J.  R.  261 

8. Railway.]      The  Court  will  approve 

of  estimating  the  rateable  value  of  portion  of  a 
railway  in  a  particular  parish  by  ascertaining 
(1)  the  gross  earnings  of  the  whole  hne  ;  (2)  the 
gross  deductions  on  the  whole  line  ;  (3)  the  gross 
earnings  within  the  parish,  and  (4)  deducting 
from  these  last  an  equal  mileage  proportion  of 
the  whole  gross  deductions,  thus  to  ascertain 
the  rateable  value  within  the  parish,  allowing 
for  any  iajurious  competition  to  the  particular 
portion  of  the  line  which  might  affect  the 
decision  of  a  hypothetic  tenant.  D.  W.  tfc  W. 
By.  Co.  V.  Commissioner  of  Valuation 

K.  B.,  35  I.  L.  T.  281 

9.  Railway  —  Valuation  —  Be-valuation 

made  without  notice  requiring  a  revision — Estoppel 
by  conduct — 15  cfc  16  Vict.,  c.  63,  and  17  Vict., 
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u.  8,  ss.  i,  6.]  Certiorari  lies  to  remove  eu 
revised  valuation  if  made  by  the  Commissioner 
of  Valuation  in  excess  of,  or  without,  juris- 
diction. Unless  and  until  a  revised  valuation 
is  got  rid  of,  either  on  appeal  or  by  certiorari, 
the  rate  must  be  struck  according  to  such 
valuation.  The  County  Council  of  Kerry  having 
called  for  the  revision  of  the  portion  of  the  Great 
Southern  and  Western  Railway  Company  in 
the  County  of  Kerry,  the  Commissioner  of 
Valuation  re-valued  the  entire  line,  and  fixed 
a  revised  valuation,  not  only  upon  the  portion 
in  the  County  Kerry,  but  on  the  portions  also 
that  were  situate  in  the  other  counties  through 
which  the  line  ran,  including  County  Kildare. 
In  the  result,  the  valuation  of  the  entire  line 
was,  as  a  whole,  increased,  but  the  valuation  of 
the  portion  in  the  County  of  ICildare  was 
diminished.  The  County  Council  of  Kildare 
appealed  to  the  Commissioner  of  Valuation  for 
a  re-hearing,  but  the  Commissioner  refused  to 
alter  his  valuation.  The  Kildare  County  Council 
then  appealed  to  the  County  Court  Judge,  but 
the  notice  of  appeal  did  not  state  want  of  juris- 
diction as  a  grotmd  of  appeal.  The  County 
Court  Judge  affirmed  the  valuation  as  to  the 
main  line,  but  varied  it  as  to  a  branch  line  of 
the  railway  within  the  county.  On  appHcation 
for  a  writ  of  certiorari  to  quash  the  revised 
valuation  lists,  and  the  order  of  Quarter  Sessions, 
as  being  made  without  jurisdiction  : — Held,  by 
the  Queen's  Bench  Division,  that  the  revision 
of  the  portion  of  the  railway  in  the  County  of 
Kildare,  not  having  been  made  upon  any  appli- 
cation (under  17  Vict.,  c.  8,  s.  4)  by  any  rate- 
payer or  collector  in  that  county,  was  made, 
without  jurisdiction,  that  the  order  of  Quarter 
Sessions  must  fall  with  it,  and  that  the  writ 
must  go.  Held,  by  the  Court  of  Appeal,  that 
(assuming  the  revision  was  without  jurisdiction) 
the  Kildare  County  Council  were  estopped  by 
their  conduct  from  raising  the  question,  and 
that  the  order  for  a  writ  of  certiorari  should 
have  been  discharged.  B.  (County  Council  of 
Kildare)  v.  Commissioner  of  Valuation  and  Great 
Southern  and  Western  Bailway  Company.  An 
appeal  to  the  House  of  Lords  was  held  incom- 
petent Q.  B.,  App.,  [1901]  2  I.  R.  215,  224 ; 
H.  L.,  [1902]  2  I.  R.  697  ;  36  I.  L.  T.  R.  105 
10.  Railway — ^Valuation — Separate  rate- 
able hereditament — Valvution  of  railway  in  one, 
area  split — Appeal  aqainst  some  items — General 
Valuation  (Ireland)  Acts,  1852  and  I860.]  The 
Belfast  Corporation  required  the  Commissioner 
of  Valuation  to  revise  the  valuation  of  the  Mid- 
land Railway  in  Belfast.  In  his  final  list  the 
Commissioner,  adopting  the  train  mileage  system 
of  valuation,  set  out  as  a  valuation  of  the  pro- 
perty of  the  railway  company  in  Belfast,  inter 
alia,  three  items — (a)  sidings,  turntables,  tram- 
way, valued  at  £1,317 ;  (6)  railway,  239  lineal 
perches,  £399  IDs.  :  (c)  railway,  596  lineal 
perches,  £996  IDs.  The  corporation  appealed 
to  the  Recorder  against  the  items  (6)  and  (c). 
There  was  no  appeal  against  (a).  At  the  hearing 
the  Recorder  proceeded  to  value  upon  the 
parochial  earnings  system,  and  held  that  he  was 
bound  to  value  whatever  in  law  was  "  railway  " 
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as  distinct  from  "  sidings,"  and  accordingly 
set  out  as  a  valuation  of  (6)  and  (c)  two  figures 
bearing  same  proportion  to  one  another  as  the 
lineal  perches  in  (6)  and  (c),  these  figures  being 
admittedly  a  valuation  o£  running  line  and  pro- 
ductive sidings.  Evidence  was  tendered  that 
the  Commissioner  had  valued  these  sidings  in 
(a),  but  the  Recorder  held  such  evidence 
inadmissible,  and  that  he  was  bound  to  value 
everything  that  was  "  railway,"  and  was  not 
at  liberty  to  make  any  deduction  on  account 
of  items  properly  "  railway  "  which  might  have 
been  included  by  the  Commissioner  in  an  item 
not  appealed  against.  He  stated  a  case  : — Held, 
that  the  Recorder  was  bound  to  receive  evidence 
to  discover  what  were  the  subject-matters  of  the 
items  appealed  against,  and  to  value  only  such 
subject-matters,  and  the  case  was  remitted  to 
him  with  this  opinion.  Belfast  Corporation, 
Appellants  ;  Commissioner  of  Valuation  and 
Midland  Railway  (Northern  Counties  Committee), 
Eespondents  K.  B.,  48  I.  L.  T.  R.  217 

11.  Tramways — Payment   in   nature   of 

rent — Agreement  with  corporation^  Ajonual  pay- 
ments made  to  a  corporation  by  a  tramway 
company,  in  consideration  of  which  the  cor- 
poration contract  not  to  exercise  the  right  of 
purchasing  the  tramway  (given  them  by  statute), 
are  rent,  and  create  the  relation  of  landlord  and 
tenant.  They  therefore  cannot  be  deducted 
from  the  gross  receipts  before  ascertaining  the 
annual  value  of  the  undertaking.  Belfast  Street 
Tramways  Co.  v.  Commissioner  of  Valuation 

Co.  Ct.,  Q.  B.,  29  I.  L.  T.  R.  122,  138 

12. Statutory  requirements  for  annual 

revision — Omission  to  submit  lists  to  council,  t&c. — 
Valuation  Act,  1854,  s.  4 — Construction  of  Act — 
Mandatory  or  directory — "  Building  " — Jurisdic- 
tion to  annually  revise  buildings.]  On  the  annual 
revision  the  Commissioner  of  Valuation  has 
jurisdiction  to  revise  the  value  of  buildings. 
The  omission  by  the  secretary  of  the  county 
council  to  submit  the  list  of  tenements  for 
revision  to  his  council  for  their  opinion,  or  his 
omission  to  forward  their  opinion  with  the  lists 
to  the  Commissioner,  does  not  in  any  way  affect 
his  jurisdiction  to  revise,  or  the  validity  of  the 
rate.  The  provisions  in  that  behalf  in  section  4 
of  the  Act  of  1854  are  merely  directory,  and 
not  mandatory.  M'Gusker  v.  Commissioner  of 
Valuation  K.  B.,  App.,  36  I.  L.  T.  R.  176,  180  ; 
2  N.  I.  J.  R.  266,  274 

13.  Unit  of  valuation — Valuation   Acts — 

Rateable  premises — Different  premises  held  under 
different  leases  converted  into  one  building — Bulk 
valuation  —  Town  clerk's  list  —  Jurisdiction  of 
Commissioner  of  Valuation.]  Prior  to  1897 
Switzer  &  Go.  were  the  occupiers  of  certain 
premises  in  Grafton  Street,  Dublin,  and  also  of 
other  premises  in  Wicklow  Street,  Dublin,  held 
under  different  leases,  and  from  different  lessors, 
and  valued  as  nine  separate  tenements.  These 
premises  consisted  of  one  large  shop,  the  main 
front  of  which  faced  Grafton  Street.  Structur- 
ally there  was  communication  from  one  portion 
of  the  premises  to  the  other,  and  they  all  formed 
the  shop.    The  premises  were  valued  separately 
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as  nine  separate  tenements,  in  lespeot  of  which 
S.  <fc  Co.  had  the  right  to  deduct  the  landlord's 
proportion  of  poor  rate  and  inoome  tax.  Id 
1897  8.  <5s  Co.  purchased  the  lessee's  interest  of 
certain  houses  in  Clarendon  Street,  which  ran 
parallel  to  Grafton  Street,  at  the  rere  of  their 
existing  premises.  These  premises  were  held 
under  separate  leases  at  rents  varying  in  amount, 
and  each  of  the  houses  in  Clarendon  Street  had 
previously  been  valued  separately.  8.  &  Co, 
pulled  down  the  houses,  and  erected  on  the  site 
a  large  building  facing  Clarendon  Street.  Access 
was  opened  from  the  Grafton  Street  premises  to 
the  new  building,  so  as  to  form  one  whole  concern - 
When  the  Clarendon  Street  premises  had  been 
erected  the  rate  collector,  in  pm-suance  of 
section  4  of  the  Valuation  Act,  1854,  placed  the 
Clarendon  Street  premises  on  the  list  requiring 
revision  of  valuation,  and  the  said  list  was  duly 
transmitted  by  the  Town  Clerk  to  the  Commis- 
sioner of  Valuation,  who,  thereupon,  struck  out 
the  separate  valuations  of  the  premises,  and 
placed  one  bulk  valuation  on  the  entire  premises 
in  Grafton  Street,  Wicklow  Street,  and  Clarendon 
Street : — Held  (1),  that  the  Commissioner  had. 
no  jurisdiction  to  make  a  valuation  of  any 
property  other  than  that  in  the  Town  Clerk's 
list ;  and  (2)  that  he  must  made  a  separate- 
valuation  of  all  the  separate  properties  held 
under  different  tenancies.  Switzer  tb  Co.  v.  Com- 
missioner of  Valuation 

K.  B.,  App.,  [1902]  2  I.  R.  275,  294  ; 
35  I.  L.  T.  R.  235,  237  ;  2  N.  I.  J.  R.  15 

14. Valuation  -t.  Distillery  —  Brewery — 

Principle  of  assessment  —  Valuation  Acts — 
Finance  Act,  1910  —  Net  annual  value " — 
^'Structural  cost" — "  Profit- earning  capacity."] 
Premises  used  as  a  distillery  valued  for  assess- 
ment by  the  Commissioner  of  Valuation  on  what 
is  known  as  the  "  structural  cost "  principle. 
The  valuation  was  based  on  an  estimate  of  the- 
original  cost  of  construction,  less  allowances  for 
age,  dilapidations  and  temporary  occupation  of 
some  buildings,  plus  ground  rent  and  charge  for 
motive  power,  less  30  per  cent,  for  statutory 
deductions : — Held,  that  the  cost  of  construction 
merely  is  not  the  true  principle  of  assessment 
The  whole  of  the  circumstances  xmder  which  the 
assessed  party  has  become  the  occupier  must  be 
taken  into  consideration,  and  no  higher  rent 
fixed  as  the  basis  of  the  assessment  than  that 
which  it  is  believed  the  owner  would  really  be 
willing  to  give  for  the  occupation  of  the  premises. 
That  "  net  annual  value  "  of  buildings  Used  for 
manufacturing  purposes  should  not  be  estimated 
by  assuming  that  it  is  equal  to  the  amount  of 
income  which  would  be  produced  by  a  remimera- 
tive  rate  of  interest  on  the  capital  expended  in 
their  construction.  Cassidy  S  Co.  v.  The  Com- 
missioner of  Valuation    Co.  Ct.,  45  I.  L.  T.  R.  57 

15. Valuation— Public-house— Value  of  a 

lieence  taken  into  account— Valuation  {Ireland) 
Act,  1852  (15<fcl6  Vict.,  c.  63),  s.  U— Appeal 
from,  valuation  to  Commissioner  of  Valuation — 
Appointment  of  valuators  to  view  premises  who- 
had  been  engaged  in  the  original  valuation  of  other- 
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tenements  in  the  same  city — Valuation  (Ireland) 
Act,  1852,  ss.  17,  20.]  In  ascertaining  the  value, 
under  the  Valuation  (Ireland)  Act,  1852,  of  a 
licensed  publio-house,  regard  must  be  had  to  the 
existence  of  the  licence.  So  held  by  the  King's 
Bench  Division  (Lord  O'Biien,  L.C.J.,  and 
Gibson,  J. ;  Madden,  J.,  diss.)  and  by  the  Court 
of  Appeal.  The  occupier  of  premises  in  the  City 
of  Belfast  appealed  to  the  Commissioner  of 
Valuation  against  the  value  assessed  on  his  pre- 
mises upon  a  general  revision  of  the  valuation  of 
Belfast,  directed  by  the  Lord  Lieutenant.  The 
Commissioner  of  Valuation  directed  two  valua- 
tors to  view  the  premises  and  make  a  report,  as 
provided  by  section  20  of  the  Valuation  (Ireland) 
Act,  1852.  Neither  of  these  valuators  had  been 
employed  in  the  original  revision  of  the  valuation 
of  the  premises  in  question,  but  they  had  both 
been  employed  in  the  original  revision  of  the 
valuation  of  other  premises  in  the  City  of 
Belfast : — Held,  by  the  King's  Bench  Division 
and  Court  of  Appeal,  that  the  fact  of  the  valua- 
tors having  been  employed  in  the  original 
revision  of  the  valuation  of  such  other  premises 
was  no  objection  to  their  being  appointed  to 
value  the  premises  in  question.  Armstrong, 
Appellant ,  Commissioner  of  Valuaiion,  Respon- 
dent K.  B.,  App.,  [19051  2 1.  R.  448,  497  ; 
38  I.  L.  T.  R.  148  ;  39  I.  L.  T.  R.  138  ; 
4  N.  I.  J.  R.  207  ;  5  N.  I.  J.  R.  125, 133 

POOR  RATE— RATEABLE  HEREDITAMENT. 

New  building — Separate  ofjices.']  — •  A  block  of 
"  buildings "  in  Belfast,  was  five  storeys  in 
height,  to  all  of  which  except  the  ground  floor 
there  was  a,  common  entrance  from  the  street, 
and  a  common  staircase.  The  outer  door  was 
kept  locked  at  night,  and  a  caretaker  who  was 
hired  by  the  lessors  resided  on  the  premises 
The  lessees  could  have  access  to  the  premises 
outside  office  hours  by  applying  to  the  care- 
taker. The  lessors  provided  light  for  the 
common  staircase,  and  cleaned  the  premises  for 
a  fixed  charge.  The  appellants  occupied  a  suite 
of  offices  on  the  second  floor,  which  were  self- 
contained.  Entrance  to  them  was  obtained 
through  a,  swing  door  opening  off  the  common 
staircase.  A  master  key  giving  access  to  all 
the  rooms  was  always  in  the  hands  of  the  care- 
taker. The  Commissioner  of  Valuation  separ- 
ately valued  the  offices  of  the  appellants  as 
portions  of  a  tenement  held  separately  from  the 
remainder,  and  to  which  there  was  an  exclusive 
right  of  ingress.  The  Keoorder  of  Belfast,  on 
appeal,  held,  that  the  premises  were  properly 
valued.  On  a  case  stated  : — Held,  that  (without 
deciding  the  question  of  the  liability  of  the 
appellants  to  pay  poor  rate)  the  Recorder  was 
right  in  his  determination  that  the  premises 
were  a  rateable  hereditament.  Wheeler  & 
M'Cutcheon  v.  The  Commissioner  of  Valuation 
K.  B.,  2  N.  I.  J.  R.  17 

POOR  RATE— RECOVERY. 

1.  Illegal  seizure  by  a  poor  rate  col- 
lector under  a  magistrate's  warrant — Horse — 
Instrument  of  husbandry — Exemption  from  dis- 
tress—1  <h  2  Vict.,  c  56— Gtfc  7  Wm.  IV.,  c.  116. 


POOR  RATE — RECOVERY — continued, 
s.  152—13  cfe  14  Vict,  c.  82—11  db  12  Viet., 
c,  28,  s.  9—14  <fc  15  Vict.,  c.  57,  s.  125—26  S 
27  Vicf.,  t.  62.]  The  defendant,  a  poor  rate 
collector,  under  a  magistrate's  warrant  author- 
ising him  to  levy  distress  and  sale  for  poor  rate 
and  costs  due  by  plaintiff,  seized  a  horse  of  the 
plaintiff's  while  at  work.  The  plaintiff  pro- 
ceeded against  him  for  damages  for  illegal 
seizure  on  the  grounds  that  the  horse  was 
employed  in  husbandry  exempt  from  distress  : — ■ 
Held,  that  the  exemption  of  instruments  of  hus- 
bandry from  a  distress  for  rent  does  not  extend 
to  ca%es  where  a  distress  is  given  by  the  nature 
of  an  execution  by  a  particular  statute.  Distress 
under  a  warrant  is  in  the  nature  of  an  execution. 
S^van  V.  Sloan  Co.  Ct.,  29  I.  L.  T.  R.  109 

2. Statutable  deduction — Waiver  for  many 

years  of  right  to  make  deduction — Mistake  and 
ignorance  of  law — Presumption  of  lost  deed.  ]  The 
defendants  and  their  predecessors  in  title  had, 
since  1838,  paid  to  the  plaintiff  and  her  prede- 
cessor in  title  a  rentcharge  of  £50  (Irish),  charged 
on  certain  premises  vested  in  the  defendants, 
without  making  any  deduction  for  poor  rate.  In 
1911,  the  defendants  for  the  first  time  claimed  to 
make  the  statutory  deduction  for  poor  rate. 
Held,  that  mistake  and  ignorance  of  law  was  a 
reasonable  explanation,  and  that  a  lost  deed 
releasing  the  right  to  make  the  statutory  deduc- 
tion for  poor  rate  ought  not  to  be  presumed 
against  the  defendants.     Corcoran  v.  Wade 

Ross,  J.,  [1913]  1  I.  R.  25 

3. Struck  oti  as  irrecoverable.]    Where 

the  guardians  of  a  union  had  struck  off  the  rates 
sued  for  (£8)  as  unoollectable,  but  the  amourit 
had  been  re-entered  by  the  auditor,  who  stated 
that  if  not  recovered  the  guardians  would  be 
surcharged : — Held,  that  the  rates  could  not 
be  recovered.  Guardians  of  Kilmacthomas  Union 
V.  Fairholme  Co.  Ct.,  31  I.  L.  T.  215 

4. Summary   proceedings   for   recovery 

of— Justices— 6  <fc  7  Wm.  IV.,  c.  116,  s.  152— 
1  (6  2  Vict.,  c.  56,  s.  73.]  Notwithstanding  the 
repeal  of  section  l.')2  of  6  &  7  Wm.  IV.,  u.  116,  by 
the  Local  Government  (Ireland)  Act,  1898, 
poor  rate  is  still  recoverable  summarily  before 
Justices  at  Petty  Sessions.  The  complaint  in 
such  case  should  be  preferred  in  the  name  of 
the  collector.  A  complaint  brought  in  the 
name  of  the  county  council  held  properly  dis- 
missed by  the  Justices.  County  Council  of  Clare 
V.  M'Inerney  K.  B.,  [1902]  2  I.  R.  536 ; 

35 1.  L.  T.  R.  158  ;  1 N.  I.  J.  R.  230 

5.  — —  Warrants  in  rate  cases — Execution 
of — Addressing  to  constabulary  or  other  person — 
Duty  and  discretion  of  Justices — Petty  Sessions 
{Ireland)  Act,  1851  (14  dh  15  Vict.,  c'  93),  s.  25 
(2).]  Section  25  (2),  of  the  Petty  Sessions  (Ire- 
land) Act,  1851,  which  pnjvides  that  Petty 
Sessions  warrants  in  cases  other  than  offence 
cases  "  shall  be  addressed  either  to  the  district 
inspector   or   head   constable   of   constabulary 

.  .  or  to  such  other  person  or  persons 
(not  being  the  complainant  or  a  party  interested) 
as  the  justices  issuing  same  shall  see  fit," 
imposes  no  obligation  on  a  complainant  to 
nominate  to  the  Justices  some  suitable  person 
other   than   the   constabulary,    to    whom   the 
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warrant  should  be  addresssd  and  issued  for 
execution.  The  sub-section  imposes  a  statutory 
obhgation  on  the  magistrates  to  address  such 
warrants  either  to  the  constabulary,  or,  in  their 
discretion,  to  some  other  person  (not  being  the 
complainant  or  a  party  interested),  and  if  they 
refuse  to  perform  such  duty  »  mandarmis  will 
issue  to  compel  them.  The  complainant  may 
nominate  to  the  Justices  a  suitable  person  as  the 
person  to  whom  the  warrant  ought  to  be  ad- 
dressed, but  the  Justices  may,  in  their  discretion, 
refuse  or  reject  any  such  person  so  nominated. 
R.  (Moore)  y.  Justices  of  County  Dublin 

K.  B.,  [1910]  2  I.  R.  681  ;  45  I.  L.  T.  R.  9 
6. Warrant  to  recover  poor  rate- 
Justices — Execution  of — Appointment  of  bailiff — 
Justices  nominate  sheriff  without  his  consent — 
14  cfc  15  Vict.,  c.  93,  s.  25  (2).  The  sheriff  is  not 
a  person  to  whom  a  warrant  for  the  recovery  of 
poor  rate  may  be  addressed  unless  he  consents  to 
act  under  the  warrant.  R.  (Moore)  v.  Justices  of 
Dublin  (45 1.  L.  T.  B.  p.  9)  followed.  R.  (Hynes) 
V.  Justices  of  Glare        K.  B.,  45  I.  L.  T.  R.  76 

7. Warrant  to  levy  poor  rate  addressed 

to  High  Sheriff — Certiorari.^  On  a  complaint 
before  them  by  a  rate-collector  in  respect  of  the 
non-payment  of  poor  rate.  Justices  of  the  Peace 
made  an  order  that  the  defendant  to  the  com- 
plaint should  pay  the  poor  rate  demanded  and 
the  costs  of  the  complaint,  and  in  default  of  such 
payment,  that  the  rate  and  costs  should  be  levied 
by  distress  and  sale  of  the  defendant's  goods. 
The  complainant  appUed  that  the  warrant  for 
distress  should  be  direGted  to  the  district  in- 
spector of  constabulary,  but  the  Justices  refusing 
the  complainant's  appUcation,  and  notwith- 
standing that  there  was  no  nomination  of  or 
consent  to  act  by  the  high  sheriff,  directed  the 
warrant  to  the  high  sheriff  for  execution  : — Held, 
that  the  Justices  had  no  jurisdiction  to  direct 
the  warrant  to  the  high  sheriff  for  execution,  and 
that  their  order  was  bad  and  should  be  quashed. 
R.  (Hynes)  v.  Justices  of  Clare 

K.  B.,  [1912]  2  I.  R.  57 

And  see  R.  (Gleeson)  v.  Tipperary  Justices 

[1912]  2  I.  R.  61 

POOR  RATE.  48  I.  L.  T.  R   163 

See  Parliament— Franchise.    145. 

[1914]  2  I.  R.  33,  447  ;  48  I.  L.  T.  R.  79 

See  Poor  Rate — Exemption.    9. 
See  Local  Government — Rates.    .16. 

Agreements  to  deduct — Validity 

[1918]  2  I.  R.  479  ;  52  I.  L.  T.  R.  193 
See  Landlord  and  Tenant — Rates. 

Contribution — County  and  urban  district 

councils 
See  Cases  under  Local  Government — Con- 
tribution. 

Contract    that    landlord    should    pay — 

Agreement  for  letting  made  before  the 
"  appointed  day  "  —  Commencement 
after — Local  Government  (Ireland)  Act, 
1898  [1901]  2  I.  R.  433  ; 

35  I.  L.  T.  R.  77  ;  1  N.  I.  J.  R.  110 
See  Landlord  and  Tenant — Lease.    34. 

Debt  payable  out  of — Interest  on  com- 

pensation awarded  for  land  compul- 
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sorily  acquired  under  Labourers  Acts — 
Time  within  which  action  must  be 
brought  [1914]  1  I.  R.  297 

See  Labourers  (Ireland)  Acts.    39. 

Deduction  from  rent — Local  Government 

Act,  1898,  s.  55         34  I.  L.  T.  R.  200 
See  Landlord  and  Tenant— Rent.    24. 

Deduction  from  tithe  rentcharge 

[1900]  1  I.  R.  68  ;  34  I.  L.  T.  R.  4 
See  Tithe  Rentcharge— Deduction  from.  2. 

Deduction  of  [1899]  1  I.  R.   191; 

33  I.  L.  T.  R.  8 
See  Tithe  Rentcharge— Deduction  from.  1. 

Deduction    of,    from    rent — Five    years' 

agreement    for   lease — Local    Govern- 
ment Acts,  1898  and  1900 
35  I.  L.  T.  R.  21  ;    1  N.  I.  J.  R.  115 
See  Landlord  and  Tenant — Lease.    33 

Destitute  poor  person 

[1918]  2  I.  R.  181  ;  52  I.  L.  T.  R.  57 
iSee  Local  Government— Medical  or  Sur- 
gical Relief. 
— -  Obligation  affecting  lands 

[1917]  2  I.  R.  614,  617 
See  Practice- Service.    13. 

Scheme  for  collecting — ^Approval  by  Local 

Government  Board      [1901]  2  L  R.  367 
See  Local  Government— Existing  Officer. 
2. 

Scheme   for   collecting — Rate   collector — 

Increased  remuneration 

[1902]  2 1.  R.  330. 637  ;  [1903]  2 1.  R.  670  ; 

36 1.  L.  T.  R.  87  ;  37 1.  L.  T.  R.  196  ; 

2  N.  I.  J.  R.  130  ;  3  N.  I.  J.  R.  335 

See  Local  Government — Existing  Officer. 

9. 

Tender  of  rate^Parliamentary  franchise 

[1901]  2  I.  R.  490  ;  1  N.  I.  J.  R.  10 
See  Parliament — Franchise.    92. 

POPULATION — Township— Evidence  —  Census 
Act,  1880  [1900]  2  I.  R.  88 

See  Waterworks.    1. 

PORT. 

Custom  of — Charter-party 

[1903]  2  I.  R.  657 
See  Ship— Charter-party.    1. 

Custom — Port    of    Dublin — Discharge    of 

cargo  [1899]  2  I.  R.  1  ; 

32  I.  L.  T.  R.  33 
See  Custom  of  Port.    2. 

Custom  of — Discharge  of  cargo 

[1907]  2  I.  R.  578,  602 ;  [1908]  2  I.  R.  482 
See  Custom  of  Port.    1. 

PORT  AUTHORITY. 

Separate  corporate  capacities  —  Two  ports — 
Judgment  against  the  corporation — Negligence  of 
servant  at  one  port — Execuiinn.]  The  defendants 
were  constituted  the  Harbour  Authorities  of 
the  Port  of  Balbriggan  under  one  Act  and  were 
constituted  the  Harbour  Authorities  of  the  Port 
of  Dublin  under  another  Act,  which  did  not 
authorise  any  expenditure  on  the  Port  of 
Balbriggan.  Damages  were  recovered  in  an 
action  against  the  defendants  for  a  negligent  act 
of  the  Harbour  Master  of  the  Port  of  Balbriggan, 
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PORT  AVTHOTRITY— continued. 
who  waa  servant  to  them  in  their  capacity  of 
Harbour  Authorities  of  the  Port  of  Balbriggan. 
The  defendants  v  ere  treated  in  the  pleadings  as 
one  indivisible  corporation  :—HcM,  that  the 
plaintiff's  remedy  by  execution  for  the  recovery 
of  the  damages  must  be  limited  to  the  corporate 
property  of  the  defendants  as  the  Harbour 
Authorities  of  Balbriggan.  Kearon  v.  Dublin 
Port  and  Pocks  Board     K.  B.,  40  I.  L.  T.  R.  74 

PORT  WINE  39  I.  L.  T.  R.  151 

See  Merchandise  Marks  Act.    I. 

PORTION. 

Ademption — Will — Hotchpot  clause 

[1894]  1  I.  R.  267 
See  Will — Ademption.    3. 
Eldest  son — Younger   son   becoming   en- 
titled to  estate  [1902]  1  I.  R.  299 
See  Power — Execution.    24. 

Intention  to  charge  beyond  term 

[1899]  1  I.  R.  96 
See  Settlement— Construction.    32. 

Postponement  of  jointure  to  mortgage  of 

portion — Priority  how  far  affected 

[1895]  1  I.  R.  87 
See  Priority.    4. 
Power  to  charge — Tenant-for-life  of  un- 
divided moiety  [1895]  1  I.  R.  214 
See  Power — Execution.    17. 

Satisfaction   by  legacy,   presumption  re- 

butted [1911]  1  I.  R.  113 

See  Satisfaction. 

Settlement — "  Payable  on  marriage  or  at 

such  time  as  settlor  should  appoint " — 
No  appointment  [1895]  I  I.  R.  23 

See  Settlement — Construction.    30. 

Settlement  —  Failure  of  trust  —  Resulting 

trust  [1905]  1  I.  R.  252 

See  Trust.    3. 

Settlement  —  Younger    children    "  other 

than  an  eldest  or  only  son " — 
Younger  daughter  taking  lands,  de- 
barred from  [1911]  1  I.  R.  62 

See  Settlement — Construction.    35. 

Trust  of  fund  as  portion  of  daughter  on 

marriage — Resulting  trust 
[1913]  1  I.  R.  177, 182  ;  47  I.  L.  T.  R.  43 
See  Settlement — Construction.    28. 

PORTIONS. 

Vesting  —  Younger  children  —  Children 

other  than  son  becoming  entitled  to 
estate  before  twenty-one — Younger 
son  becoming  entitled  after  attaining 
twenty-one — Right  to  share  in  portion 
fund — Amount  raisable 

a    c  ...  f"^*]  1  I-  ^-  222 

>See  Settlement— Construction.    33. 

POSSESSION. 

Contract   for    sale  —  Non-completion    on 

appointed  day— Wilful  default 
[1906]  1 1.  R.  287,  477  ;  40  I.  L.  T.  R.  112 
iSce  Vendor  and  Purchaser— Conditions  of 
Sale.    25. 
Covenant  to  deliver  up — Surrender 

D     T     ..,    .,      .,.        f^^O^J  2 1.  R.  474 
See  Landlord  and  Tenant— Surrender.    2. 


POSSESSION— conJimMeti. 

— —  lUecfal  search  warrant — Trover 

[1908]  2  I.  R.  69 
See  Justices — Jurisdiction  (Petty  Sessions). 
109. 

Order   of    delivery    of,  by    mortgagor   to 

mortgagee  [1911]  1  I.  R.  33 

See  Practice — Mortgage.    1. 

Sufficient  to  maintain  trespass 

[1916]  2  I.  R.  27 
See  Trespass.    3. 

Vendor  and  purchaser — Tenancy  created  de 

novo — Delay  in  making  title — Conditions 
.       [1908]  2  I.  R.  317  ;  42  I.  L.  T.  R.  136 
(See  Vendor  and  Purchaser — Interest  on 
Purchase-money. 

POSSESSION   OF   LAND— Discontinuance  of— 

Character  of  user  [1901]  1  I.  R.  1 

See  Limitations,  Statute  of— Realty.    13. 

POST  OFFICE. 

Telegram — Negligence  by  sub-postmaster  in 
transmission  of — Liability  for  injury  resulting 
from  negligence — Duty  of  sui-postmaster  an  a 
public  officer.]  A  sub-postmaster,  in  trans- 
mitting a  telegram,  acts  as  a  public  officer  and 
in  the  discharge  of  a  public  duty,  and  if  he  is 
guilty  of  neghgence  in  the  transmission  of  the 
telegram,  causing  loss  to  the  sender,  he  is  liable 
to  the  sender  for  the  loss  so  sustained.  Bowning 
V.  Goodchild  (2  W.  Bl.  906)  applied  and  followed. 
Hamilton  v.  Clancy  K.  B.,  [1914]  2  I.  R.  514  ; 
48  I.  L.  T.  R.  208 

Supply    of    water    to    premises    not    on 

valuation  list  [1913]  1  I.  R.  238 

See  Water  Rate.     1. 

POSTMASTER—  Liability  for  negligence  in  trans- 
mission of  telegram 
[1914]  2  I.  R.  514  ;  48  I.  L.  T.  R.  208 
See  Post  Office. 

POSTMASTER-GENERAL. 

Liability  of,  to  pay  costs — In  proceedings  under 
the  Telegraph  Act,  1878  (41  <fc  42  Vict,,  o.  76), 
"•  11 — Purposes  for  which  Postmaster-General  is 
a  body  corporate — Costs — Croum.]  In  proceedings 
taken  by  the  Postmaster-General  under  section 
11  of  the  Telegraph  Act,  1878,  costs  may  be 
awarded  against  him  if  unsuccessful.  The  pur- 
poses for  which  the  Postmaster-General  is  con- 
stituted a  body  corporate  considered.  The  Post- 
master-General V.  Great  Southern  and  Western 
Railway  Company 

M.  R.,  App.,  [1916]  1 1.  R.  74,  83  ; 
50  I.  L.  T.  R.  137 

Carriage   of   mails  —  Demand  —  Railway 

company  [1907]  2  I.  R.  242 

.  Sec  Mails. 

•  Purchase  of  plant  and  assets  of  telephone 

company  —  Liability    of    Postmaster- 
General     under     agreement     between 
telephone  company  and  county  council 
[1914]  2  I.  R.  208 
See  Telephone. 

Telephone    rent    due    to — Crown    debt — 

Priority  in  bankruptcy 

[1914]  2  I  R  29 
See  Banliruptcy— Preferential  Debt.'    2. 
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POSTPONEMENT  OF  PAYMENTS  ACT,  1914. 
[1914]  2  I.  R.  535  ;  48  I.  L.  T.  R.  207 

See  War.    16. 

Crown   debt — Annuity   payable   to   Irish 

Land  Commission         [1915]  2  I.  R.  66 

See  Practice— Execution.    10. 


POWER. 

CONSTKtrOTION 
EXECTJTION 


Col. 

1797 
1798 


POWER— CONSTRUCTION. 

1.  Coupled  with  trust — Fund  bequeathed 

to  trustees  upon  trust  to  pay  tie  income  to  A.  for 
■life,  with  power  to  "  demise  "  the  fund  to  such  of 
her  brothers  or  sisters  or  their  children  as  she 
should  think  proper — Power  executed  in  favour  of 
u  niece  who  predeceitsed  the  donee — Residuary 
gift.]    A  testatrix  bequeathed  the  sum  of  £3,000 
upon  certain  trusts  and  amongst  others  upon 
trust  to  pay  the  interest  on  a  sum  of  £€00,  part 
thereof  to  her  niece  Rebecca  for  life,  or  until 
she  should   be   married,   in   which  event  she 
directed  the  said  sum  of  £500  should  be  settled. 
The  testatrix  then  declared  the  trusts  of  other 
portions  of  the  £3,000  in  favour  of  her  nieces 
Anne  and  Frances,  and  declared  that  it  was  her 
will  and  desire  that  her  said  nieces,  or  such  of 
them  as  died  unmarried,  should  have  power  to 
demise   {sic)  the  above-mentioned  legacies  to 
such   of   their   brothers   and   sisters,   or   their 
children,  as  she  or  they  should  think  proper. 
The  will  contained  a  residuary  gift  to  a  sister 
of  the  testatrix.     Rebecca  died  without  having 
married.     By  her  will  she  left  the  £500  so  be- 
queathed to  a.  sister  who  predeceased  her  : — 
Held,  that  there  were  no  trusts  for  the  objects 
of  the  power,  and  that  the  sum  of  £500  fell  into 
the  residue.    In  re  Hall,  Deceased;  Sheil  v.  Glark 
M.  R.,  [1899]  1  I.  R.  308 

2.  Will — Power  of  selection — Power  of 

appointment  amongst  nephews  and  nieces  and 
■other  relations  of  donor — Default  of  appointment — 
■Class  to  take  and  when  to  he  ascertained — VesfinQ.I 
A  testator  bequeathed  all  his  property  to  his 
wife  in  the  first  place,  and  after  her  death  to  his 
"  lawful  nephews  and  nieces,  meaning  such 
nephews  and  nieces  and  other  relations  as  she 
deems  fit  and  suitable."  There  was  no  gift  in 
default  of  appointment.  The  testator's  widow 
by  her  will  left  part  of  the  property  to  two 
nieces,  and  part  to  a  grandnephew.  The  re- 
mainder of  the  property  was  unappointed.  The 
testator's  only  next-of-kin  were  nephews  and 
nieces,  some  of  whom  died  in  the  lifetime  of  his 
widow  : — Held  ( 1 )  that  the  power  of  appointment 
was  a  power  of  selection,  and  not  a  power  of 
distribution,  and  that  therefore  the  word 
'"  relations  "  was  not  confined  to  next-of-kin, 
and  that  the  appointment  to  the  grandnephew 
was  good.  (2)  That  the  class  to  take  in  default 
of  appointment  was  confined  to  nephews  and 
nieces  and  other  relations,  if  any,  who  were 
next-of-kin ;  and  that  members  of  the  class 
were  to  be  ascertained  at  the  death  of  the 
testator,  and  took  vested  interests  then.  In  re 
>Gun  ;  Sheehy  v.  Nugent 

M.  R.,  [1915]  1  I.  R.  42 


POWER— EXECUTION. 

1.  ■  Advancement  —  WiU  —  Appointed 

share  —  "  Vested  "  —  ''  Benefit "  —  Discretion  of 
trustees.']  A  testator,  by  his  will,  bequeathed  to 
his  son  and  his  son's  wife  successive  protected 
life  interests  in  the  income  of  a  residuary  fund, 
and  gave  them  a  power  to  appoint  the  fund 
among  their  children,  and  directed  that  in 
default  of  appointment  their  children  should 
take  the  fund  in  equal  shares.  There  followed 
this  gift  the  usual  hotchpot  and  advancement 
clauses  ;  but  by  the  power  of  appointment  the 
donees  were  enabled  to  direct  what  power  of 
advancement  the  trustees  should  have  in  respect 
of  any  appointed  share.  The  donees  in  exercise 
of  the  power  appointed  by  deed  to  one  of  their 
children  a  portion  of  the  residuary  fund,  subjeo 
to  their  life  interests.  The  deed  of  appointment 
contained  no  advancement  clause  : — Held,  that 
the  appointment  was  to  be  read  into  the  will, 
and  that  the  advancement  clause  in  the  will 
appHed  to  the  appointed  share.  M'Mahon  v. 
Gaussen  V.  C,  [1896]  1 1.  R.  143 

2. Alleged  execution  ol  power  by  will 

prior  in  date  to  settlement  creating  power — 
Limited  power — Wills  Act  (7  Wm.  IV.  and  1 
Vict.,  c.  26,  ss.  24,  27.]  Section  27  of  the  Wills 
Act  (7  Wm.  IV.  and  1  Vict.,  c.  26)  refers  ex- 
clusively to  general  powers  of  appointment,  and 
does  not  apply  to  limited  or  special  powers. 
Property  comprised  in  a  limited  or  special  power 
of  appointment  exercised  by  will  is  not  within 
section  24  of  the  Wills  Act,  as  beng  real  or 
personal  estate  comprised  in  the  will.  Dictum 
of  Stirling,  J.,  in  Be  Wells  ;  Hardisty  v.  Wells 
(42  Ch.  Div.  646)  approved  of.  Stillman  v. 
Weedon  (16  Sim.  26)  considered,  Doyle  v. 
Ooyle  M.  R.,  [1895]  1  I.  R.  205 

3.  — —  Appointment  In  excess — Appointment 
and  settlement.]  Under  a  power  to  appoint  a 
rentcharge  to  the  children  of  a  marriage  an 
appointment  was  made  by  deed-poll  giving  a 
daughter  of  the  marriage  an  absolute  power  of 
appointment,  and,  in  default  of  appointment,  to 
the  said  daughter  for  life,  remainder  to  her 
husband  for  life,  remainder  to  the  next-of-kin 
of  the  daughter.  By  a  deed  executed  three 
months  subsequent  to  the  execution  of  the  deed- 
poll  the  daughter  and  her  husband  recited  the 
deed-poll  and  agreed  to  postpone  the  interest 
taken  respectively  by  them  by  the  deed-poll  to 
a  certain  other  annuity  charged  on  the  same 
lands : — Held,  that  the  deed  poll  and  the  sub- 
sequent deed  constituted  a  good  appointment 
and  settlement.  In  re  Foot  and  Purdon's  Estate 
Ross,  J.,  [1910]  1  I.  R.  365 

4. Appointment — Ademption  of  appointed 

share — Will— Special  power  of  appointment — 
Change  of  investment.]  A  testatrix  had,  under 
her  marriage  settlement,  a  life  interest  in  £900 
Government  3  per  cent.  Irish  Consolidated 
Annuities,  with  power  to  appoint  the  same  to  her 
children.  At  the  date  of  her  will  the  annuities 
had  been  sold,  and  the  proceeds  invested  in  New 
Zealand  Bonds.  By  her  will,  after  reciting  that 
she  was  possessed  of  New  Zealand  Bonds 
amounting  to  the  sum  of  £900  or  thereabouts, 
and  bank  and  other  shares,  she  bequeathed  the 
New   Zealand   Bonds   and  the   shares  to    her 
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daughter,  not  referring  in  any  way  to  the  settle- 
ment. The  New  Zealand  Bonds  were  afterwards 
sold,  and  the  proceeds  invested  in  Consols,  and 
so  remained  at  the  date  of  her  death ; — HM, 
that  the  will  was  an  appointment  of  the  New 
Zealalid  Bonds  only,  and  that,  as  they  had  ceased 
to  form  part  of  the  trust  funds  at  the  death  of 
the  testatrix,  when  the  will  operated,  the 
appointment  failed,  and  the  trust  fund  went  as 
in  default  of  appointment.  Holmes  v.  Langley 
M.  R.,  [19131 1  I.  R.  232 

5.  • "As  she  thinks  proper."]   A  testator 

left  to  his  wife  all  his  land,  and  goods, 
and  chattels,  "  during  her  natural  life,  and  that 
she  may  divide  them  as  she  thinks  proper  with 
her  children,"  and  appointed  the  defendants  his 
executors.  On  his  death  his  widow  went  into 
possession  of  his  farm  and  chattels.  By  an  in- 
denture the  widow,  as  beneficial  owner,  subject 
to  payment  of  certain  sums  to  the  other  children, 
assigned  the  farm  to  one  of  the  sons.  The 
widow  having  died  intestate,  upon  a  summons 
to  determine— (1)  Whether  the  widow  had  a 
power  of  disposition  amongst  her  children  of — 
(a)  the  farm  of  the  deceased,  and  (6)  his  other 
personal  estate,  and  (2)  If  so,  was  the  deed  of 
assignment  a  vaUd  exercise  of  such  power,  and 
did  it  operate  to  vest  in  the  assignee  absolutely 
the  farm  and  other  personal  estate  of  the 
deceased,  subject  to  the  charges  therein  : — Held, 
that  the  widow  had  a  life  interest  with  a  power 
of  appointment  in  favour  of  her  children  over 
the  entire  interest  in  farm  and  chattels,  and  such 
power  of  appointment  was  properly  exercised 
by  the  assignment.     Peters  v.  Dysart 

V.-C.,  1  N.  I.  J.  R.  75 

6.  Extent  of  exercise — Appointment  of 

specified  sum  described  as  one-third  portion — 
Defieieney  of  fund.]  A  donee  of  a  power  of 
appointment  in  favour  of  younger  children  over 
a  sum  of  £4,500,  raisable  out  of  lands  and  over 
lands,  which  money  and  lands  in  default  of 
appointment  were  to  be  divided  equally  among 
the  objects  of  the  power,  by  deed  poll,  executed 
at  a  date  when  three  objects  of  the  power  were 
living,  and  on  the  intended  marriage  of  /.  E.  B., 
one  of  the  objects  of  the  power,  directed  and 
appointed  as  follows  : — That  the  sum  of  £1,500, 
being  one-third  portion  of  the  sum  of  £4,500  so 
raisable  as  aforesaid,  .  .  .  shall  accordingly 
be  raised,  and  also  interest  therefor  at  the  rate 
of  5  per  cent,  per  annum ;  and  doth  hereby 
appoint  that  the  said  sum  of  £1,500  and  the 
interest  thereon  as  aforesaid  shall,  immediately 
upon  the  execution  of  these  presents,  .  .  . 
belong  to  and  be  vested  in  the  said  /.  E.  B."  ; 
and  also  appointed  to  /.  E.  B.  one  moiety  of 
the  lands,  but  did  not  at  any  time  make  any 
appointment  of  the  residue.  The  lands  proving 
insufiicient  to  realise  £4,500  : — Held,  that  the 
specific  sum  of  £1,500  and  interest  was  appointed 
and  payable  in  full  out  of  the  deficient  gross  sum. 
BiUler  V.  Blackall       Ross,  J.,  [1907]  1  I.  R.  405 

7.  By  will — "  Give  and  hequeath  " — Be- 

ference  to  pov^er — Disposition  of  residue — Estate 
of  deceased — Extrinsic  evidence.]  A  testatrix  by 
her  will  provided  as  follows : — "  I  confirm  the 
gifts  to  my  children  "  [naming  them]  "  already 
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given  to  them  by  deeds  of  appointment.  I  will 
and  bequeath  that  the  sum  of  £200  given  my 
son  J.  (now  deceased)  by  deed  of  appointment 
be  paid  to  my  sons  H.  and  M.,  to  hold  in  trust 
for  my  grandson  E.,  son  of  J.,  which  I  direct 
my  said  executors  to  pay  over  to  him  at  the  age 
of  twenty-one.  I  bequeath  to  my  sons  F.  and 
B.  each  the  sum  of  £300,  and  to  0.  the  sum  of 
£300.  I  give,  bequeath,  and  devise  the  residue 
and  remainder  of  my  estate  of  whatsoever  kind, 
and  wheresoever  situate,  unto  my  sons  W.  and 
E.  I  hereby  appoint  my  son  H.  and  my 
daughter  M.  executors."  After  the  attestation 
clause  of  the  will,  and  before  the  names  of  the- 
executors,  there  was  the  following  clause  : — 
"  Any  just  debts  and  my  funeral  expenses 
(which  I  desire  shall  be  of  the  simplest  kind)  I 
expect  my  son  H.  to  see  to."  At  the  date  of  her 
will  the  testatrix  was  entitled  for  Mfe,  under 
her  marriage  settlement,  to  the  dividends  and 
interest  of  a  fund,  consisting  of  £2,807  14s.  6d. 
New  Consols,  and  a  small  sum  of  cash,  with  a 
power  of  appointment  over  that  portion  of  th& 
fund  wliich  had  not  been  previously  appointed 
and  which  in  default  of  appointment  was  to 
go  to  the  children  living  at  her  death.  There 
had  been  previously  four  deeds  of  appointment, 
duly  executed  in  favour  of  four  of  the  children, 
for  a  sum  of  £400  each,  subject  to  the  mother's 
life  estate,  and  there  was  evidence  (though  the 
deed  was  not  forthcoming)  that  an  appointment 
of  a  sum  of  £200  had  been  made  in  favour  of  J.. 
another  child,  who  predeceased  the  testatrix. 
There  were  eleven  children  of  the  marriage,  one 
of  whom  died  in  infancy.  H.  and  M.  were  two 
children  in  whose  favour  appointments  had  been 
made.  All  the  persons  mentioned  in  the  will 
were  children  of  the  testatrix  and  objects  of  the 
power  of  appointment.  At  the  time  of  her  death 
testatrix  had  Uttle  or  no  property  of  her  own 
on  which  the  will  could  operate : — Held,  that 
the  will  operated  as  an  execution  of  the  power 
of  appointment  in  all  its  parts.  Peirce  v. 
M'NeaU  M.  R.,  [1894]  1  I.  R.  118 

8. Defective  execution — Joint  power  of 

appointment  given  to  father  and  son — Contingent 
sole  power  of  appointment  given  to  son  if  sur- 
viving— Covenant  by  son  to  exercise  sole  power — 
Subsequent  exercise  of  joint  power  by  father  and 
goK — Mortgage  subject  to  certain  cliarges  "  so 
far  only  as  they  affect  the  land."]  By  a  disentail- 
ing deed,  executed  and  enrolled  in  1862,  land& 
were  limited  to  such  uses  as  A^  and  B.,  subject 
to  the  life  estate  therein  of  A.  during  their 
joint  lives,  should  by  deed  appoint,  and  in 
default  of  such  appointment,  to  such  uses  as  B., 
if  he  should  survive  A.,  should,  after  the  death 
of  A.,  by  any  deed  made  after  the  decease  of  A. 
appoint,  and  in  default  of  such  appointment, 
to  such  of  the  uses  of  a  certain  settlement  as 
were  subsisting  before  the  execution  of  the 
disentailing  deed,  under  which  B.  took  an  estate 
tail.  In  1868,  B.,  by  a  deed  of  arrangement 
with  his  creditors,  covenanted  that  in  case  he 
survived  A.,  and  came  into  possession  of  the 
premises,  he  would  grant  and  appoint  the  lands- 
by  way  of  mortgage  to  trustees  to  secure  the 
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sum  of  £2,010,  the  aggregate  sum  due  to  hia 
creditors.  In  1872,  A.  and  B.,  in  exercise  of 
their  joint  power,  mortgaged  the  landa  {A.  con- 
veying his  life  estate  therein)  to  the  petitioners, 
it  being  stated  in  the  mortgage  that  the  security 
thereby  created  was  to  be  subject  to  several 
charges,  including  the  sum  of  £2,010  secured  by 
the  deed  of  1868,  "  so  far  as  the  same  are  now 
subsisting  and  capable  of  taking  effect,  and  so 
far  only  as  they  affect  "  the  lands.  In  1 880, 
A.  and  B.,  in  further  exercise  of  their  joint 
power,  by  deed  mortgaged  the  lands  to  M., 
■subject  to  the  charges  mentioned  in  the  schedule 
to  the  deed  (which  included  the  deed  of  1868), 
hut  not  so  as  to  give  the  same,  or  any  of  them, 
any  greater  or  other  priority,  lien,  or  security 
than  they  respectively  had.  A.  having  died  in 
1898  •.—Held  (reversing  the  decision  of  Ross, 
J.),  by  the  Court  of  Appeal,  that  after  the 
•death  of  A.  the  deed  of  1868  took  priority  over 
'the  two  mortgages  of  1872  and  1880,  though 
these  latter  deeds  were  executed  under  the 
joint  power  given  to  A.  and  B.  In  re  Lambert's 
Estate  Ross,  J.,  App.,  [1901]  1  R.  12,  261 

9. •  Defective    executton — Power    of   ap- 

■pointment — Creation  by  will — Contemporaneous 
■execution  by  will  of  donee — Death  of  donee  in 
lifetime  of  donor — No  power  in  existence  at  time 
of  attempted  execution — Innalidity.']  A  testator 
directed  that  a  sum  of  £1,000,  which  he  be- 
queathed to  her,  should  be  paid  to  his  wife  if 
living  at  his  decease,  and,  if  dead,  that  same 
should  be  paid  to  such  persons  as  she  by  will 
should  appoint ;  and  in  case  of  her  not  having 
made  any  disposition  of  same  as  before  men- 
tioned, that  the  said  sum  should  go  to  whoever 
would  be  entitled  as  her  next-of-kin,  as  of  a 
person  dying  intestate  and  unmarried.  By  her 
will  of  the  same  date,  appointing  the  same 
executors,  and  attested  by  the  same  witnesses, 
as  her  husband's  will,  the  wife,  after  referring 
to  the  power,  in  exercise  of  it,  beriueathed  the 
said  sum.  She  predeceased  the  testator : — 
Held,  that  the  appointment  failed,  and  that  the 
fund  went  to  the  wife's  next-of-kin.  Jones  v. 
Southall  (32  Beav.  31)  followed  and  ap- 
proved.    Sharpe  v.  M'Call 

V.-C.,  [1903]  1  I.  R.  179 

10. Detective  exeeu^on  t— Principles  of 

construction — Will — Beading  in  words — Implied 
trust — "  Empower  " — "  Blood  relations  " — Next- 
of-kin  taking  per  capita.]  In  construing  wills  it 
is  the  duty  of  the  Court  to  ascertain,  if  it  be 
possible,  what  tie  testator  really  meant  from 
the  language  he  has  used.  The  exact  words  are 
not  to  be  followed  in  their  literal  meaning  if  it 
.be  plain  that  to  do  so  would  fustrate  the  real 
intention  of  the  testator.  If,  from  a  con- 
sideration of  the  whole  will,  it  is  plain  that  to 
place  a  literal  meaning  upon  one  clause  would 
have  the  result  of  defeating  the  clear  intention, 
it  is  necessary  even  to  do  violence  to  the  language 
-used.  The  thing  to  be  ascertained  is,  what  is 
the  testator's  will.  After  certain  other  dis- 
positions of  his  residuary  personal  estate  a 
testator  provided  as  follows  :— "  I  empower  the 
survivor  of  them  [the  testator's  two  brothers] 
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by  deed  or  will  to  appoint  the  said  personal 
estate  to  and  amongst  my  blood  relations  in 
such  shares  and  subject  to  such  limitations  as 
he  may  think  fit."  There  was  no  gift  of  the 
residue  in  default  of  appointment.  J.,  the 
surviving  brcther  of  the  testator,  who  took  a 
life  interest  in  the  residuary  personal  estate,  by 
his  will  purported  to  make  an  appointment  of 
the  residue  in  favour  of  three  cousins,  having 
allocated  merely  nominal  sums  to  the  children 
of  a  deceased  sister,  a  living  sister,  and  her 
children : — Held,  that  the  appointment  to  the 
cousins  being  invalid,  there  was  an  implied 
gift  in  favour  of  the  class  who  would  have  taken 
under  an  exercise  of  the  power,  and  that  the  class 
entitled  were  the  next-of-kin,  who  were  to  be 
ascertained  at  the  date  of  the  death  of  the 
tenant  for  life.  Held  also,  that  the  objects  of 
the  power  under  the  implied  trust,  in  default 
of  appointment,  took  in  severalty  and  per  capita. 
In  re  Patterson,  Deceased;  Dunlop  v.  Greer 

M.  R.,  [1899]  1  I.  R.  324 
11. Defective  execuiion — To  charge  limi- 
ted sum  on  real  estate — General  power  to  appoint 
charge — Will— General  gift — Exercise  of  general 
power  of  appointment — Wills  Act,  s.  27.]  A 
testator  by  his  will  declared  that  it  should  be 
lawful  for  A.  by  deed  or  writing  to  limit  and 
appoint,  grant,  sell,  release,  and  confirm,  all  or 
any  part  of  certain  lands  to  any  person  or 
persons  by  way  of  mortgage  or  otherwise  as  a 
security  for  any  sum  not  exceeding  £2,000,  or 
by  any  such  deed,  writing,  or  by  will,  to  charge 
and  incumber  the  lands  with  the  payment  of 
any  sum  not  exceeding  £2,000  for  such  use,  in- 
tent, and  purpose  as  A.  should  think  fit  to  direct 
and  appoint.  A.  by  his  will,  made  after  the 
Wills  Act,  and  which  did  not  refer  to  the  power, 
gave,  devised,  and  bequeathed  to  his  \rife  all 
his  property  real  and  personal,  and  aU  his  estate, 
goods  and  chattels,  money,  and  charges  secured 
upon  lands  of  or  to  which  he  was  possessed  or 
any  way  entitled: — Held,  by  the  Court  of  Appeal, 
affirming  the  decision  of  Ross,  J.,  that  A.'s 
will  did  not  operate  under  section  27  of  the 
Wills  Act  as  an  exercise  of  the  power  of  charging 
and  appointing  in  favour  of  the  wife.  In  re 
Jones  ;  Greene  v.  Gordon  (34  Oh.  Div.  65)  dis- 
tiiiguished  and  observed  upon.  The  27th 
section  of  the  Wills  Act  presupposes  the  exist- 
ence of  some  real  estate,  or  some  personal 
estate,  as  the  case  may  be,  which  is  subject  to  a 
general  power  of  appointment,  and  which, 
though  not  the  testator's  property,  is  at  his 
uncontrolled  disposition.  The  language  of  the 
section  does  not  extend  to  the  creation  of 
property  at  the  expense  of  another,  or  to  the 
imposition  of  an  otherwise  non-existent  charge 
upon  the  property  of  another,  or  to  the  con- 
version pro  tanto  of  the  real  estate  of  another 
into  a  money  charge,  which  if  and  when  charged 
will  be  personal  estate  which  the  testator  will 
have  power  to  appoint  as  he  may  think  fit,  but 
which  has  no  existence  unless  and  until  the 
testator  creates  it.     In  re  Wallinger's  Estate 

Ross,  J.,  [1898]  1  I.  R.  139  : 
App.,  [1898]  1  I.  R.  144 ;  32  I.  h.  T.  95 
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12. Defective  execution— Will  —  Special 

power  of  appointment — Gift  of  property  "  over 
which  I  have  disposing  power " — Intention  to 
exercise  power.']  A  testator  had  by  his  marriage 
settlemert  power  to  appoint  a  rentcharge  of  £30, 
subi'eot  to  the  life  interests  therein  of  himself 
and  his  intended  wife,  amongst  the  children  of 
the  marriage,  and  in  default  of  appointment 
his  wife  hsui  a  like  power.  He  had  no  other 
power  of  appointment.  The  testator,  by  his 
will,  devised  and  bequeathed  to  his  executors 
all  properties  to  which  he  might  be  entitled  or 
was  possessed  of  at  the  time  of  his  death,  or  over 
which  he  had  any  disposing  power,  on  trast  to 
pay  the  income  thereof  to  his  wife  for  life,  and 
after  her  death  to  his  children,  share  and  share 
alike.  There  were  three  children  of  the  mar- 
riage. The  testator's  wife  survived  him,  and 
by  her  will  devised  and  bequeathed  the  residue 
of  the  property  belonging  to  her,  or  over  which 
she  had  any  power  of  appointment  or  dis- 
position, to  her  daughter  A. : — Held,  that  there 
was  no  intention  to  exercise  the  power  expressed 
in  the  will  of  the  testator,  and  that  the  annuity 
passed  under  the  will  of  his  wife.  Sykes  v. 
Carroll  M,  H.,  [1903]  1  I.  B,  17  ; 

36  I,  L.  T.  R.  125 
13,  Excessive  appointment  —  Appoint- 
ment to  object  for  life,  with  power  to  appoint  by  will 
— Perpetuity — Delegation — Appointment  to  chil- 
dren of  S.  born  in  testator^  s  lifetime — Gift  over  if  S. 
should  die  without  leaving  any  child — Referential 
construction — Hotchpot  clause — Two  funds,]  By 
marriage  settlement  certain  judgment  moneys 
of  the  husband  were  settled  upon  trust,  after 
the  death  of  the  husband  and  wife,  for  the 
children,  grand-children,  or  other  issue  of  the 
marriage,  bom  in  the  lifetime  of  the  husband 
and  wife,  or  one  of  them,  in  such  shares  as  they 
or  the  survivor  should  appoint,  and  in  default 
of  appointment,  for  the  children,  being  sons, 
attaining  twenty-one,  or  being  daughters,  at- 
taining twenty -one,  or  marrying  ;  and  certain 
government  stock  (the  wife's  fortune)  was 
settled  upon  trust,  after  the  death  of  the 
husband  and  wife,  thereout  to  pay  £1,000  to 
each  of  the  children  when,  being  sons,  they 
attained  twenty-one,  or,  being  daughters,  they 
attained  twenty-one  or  married,  and  as  to  the 
residue  of  the  said  stock  for  the  children,  grand- 
children, or  other  issue  of  the  marriage,  to  be 
bom  in  the  lifetime  of  the  husband  and  wife  or 
one  of  them,  in  such  shares  as  they  or  the 
survivor  should  appoint,  and  in  default  of 
appointment,  for  the  children,  being  sons, 
attaining  twenty-one,  or,  being  daughters, 
attaining  twenty-one,  or  marrying.  The  settle- 
ment contained  a  proviso  that  in  case  any 
appointment  should  be  made  in  pursuance  of 
the  powers  therein  contained  or  either  of  them, 
which  should  only  extend  to  a  part  or  parts  of 
the  said  judgment  moneys  and  stock,  such 
appointment  should  be  vaUd,  notwithstanding 
the  non-appointment  of  the  remaining  part  or 
parts  thereof,  but  in  that  case  any  child  entitled 
to  a  share  under  such  appointment  should  be 
entitled  to  no  further  share  of  the  unappointed 
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part  or  parts  of  the  said  respective  trust  moneys, 
stocks,  &c.,  unless  and  until  he  or  she  should 
have  brought  his  or  he»  appointed  share  into 
hotchpot.  There  were  children  of  the  marriage 
two  sons  and  a  daughter.  The  husband  died 
without  having  joined  in  any  appointment, 
leaving  his  wife  surviving.  Two  grand-daughters 
were  bom  in  her  lifetime.  She  by  her  will 
appointed  the  judgment  moneys  to  one  son,  and 
after  reciting  the  settlement  of  the  stock,  and 
that  £1,000  was  to  be  paid  thereout  to  each 
child,  she  appointed  £10,000  thereof  to  her 
daughter,  and  as  to  the  residue  of  the  said 
stock7  she  appointed  it  to  tmstees  upon  trast 
to  pay  the  income  to  the  other  son  for  life,  and 
after  his  decease  upon  trust  for  such  one  or 
more  of  his  children  bom  in  her  own  lifetime, 
and  in  such  shares  as  he  should  by  will  appoint, 
and  in  default  for  such  persons  as  he  should  by 
will  appoint,  with  a  gift  over  in  case  the  son 
should  die  without  leaving  any  children  or 
remoter  issue  him  surviving.  The  testatrix 
made  a  codicil  by  which  she  revoked  the  ap- 
pointment of  the  £10,000  stock,  and  appointed 
same  to  trustees  upon  trust  for  her  daughter 
for  lite,  and  after  her  death  for  her  child  or 
children,  bom  in  the  testatrix's  lifetime,  in  such 
shares  as  the  daughter  should  by  deed  or  will 
appoint,  and  in  default  of  such  appointment 
for  such  children  share  and  share  alike ;  pro- 
vided that  if  her  said  daughter  should  die 
without  leaving  any  child  or  children,  the 
trustees  should  hold  the  said  trust  funds  upon 
trust  for  the  testatrix's  said  grand-daughter : — 
HeU  (1),  that  the  limitations  in  the  will  of  the 
residue  of  the  stock,  subsequent  to  the  appoint- 
ment of  the  life  interest  to  the  son,  were  void  for 
remoteness  :  and  that  the  power  of  appointment 
to  the  son  was  a  delegation  of  the  power  given 
by  the  settlement  and  void,  and  that,  so  far, 
those  limitations  were  void  on  this  ground  also, 
(2)  That  the  limitations  in  the  codicil  after  the 
daughter's  death  constituted  a  direct  valid 
appointment  to  the  daughter's  children,  born 
in  the  testatrix's  lifetime,  leaving  it  to  the 
daughter  only  to  appoint  the  shares  in  which 
they  should  take  ;  that  the  latter  power  was 
separable  from  the  appointment  to  the  daughter's 
children,  and  void  as  a  delegation,  leaving  the 
appointment  to,  the  children  imaffected,  and, 
applying  Ellicombe  v,  Gompertz  (3  My,  &  Cr. 
127),  that  the  gift  over  was  to  be  construed  as 
applying  only  to  the  failure  of  Dhildren  of  the 
daughter,  bom  in  the  testatrix's  lifetime,  and 
that  the  appointment  to  the  grand- daughters 
was  valid,  (3)  That  the  single  hotchpot  clause 
applied  to  all  the  funds  without  distinction, 
and  that  the  son  to  whom  the  judgment  moneys 
were  appointed  was  bound  to  bring  his  interest 
into  hotchpot,     Hutchinson  v,  Tottenham, 

V.  C,  [1898]  1  I.  R.  403  ; 
App.,  [1899]  1  I.  R.  344 

14. Excessive  execution — Appointment  to 

object  for  life,  with  power  to  appoint  by  will — 
Perpetuity — Appointment  to  A.  of  dividends  on 
securities  from  January  to  July,  and  to  S.  of 
dividends  from  July  to  December — Corpus.]  By 
a  marriage  settlement  certain  funds  were  vested 
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in  trustees,  upon  trust,  after  the  deaths  of  the 
husband  and  wife,  for  the  children  of  the 
marriage,  or  the  issue  of  such  children,  who 
might  die  leaving  issue,  as  the  husband  should 
by  deed  or  will  appoint,  and  in  default  of  such 
appointment  for  such  children  equally.  The 
wife  having  died,  the  husband  by  will  appointed 
that  the  trustees  of  the  settlement  should  stand 
possessed  of  the  trust  funds,  as  to  £2,000  part 
thereof  for  his  daughter  M.,  upon  the  same 
trusts  as  were  thereinafter  declared  in  respect 
01  her  share  of  his  personal  estate.  He  be- 
queathed his  general  personal  estate  to  trustees 
upon  trust  to  realise  and  pay  debts,  &c.,  and 
bequeathed  £2,000  to  M.,  and  directed  his 
trustees  to  retain  the  said  sum,  and  also  the 
£2,000  thereinbefore  appointed  to  her,  with 
power  to  invest  same  for  her  benefit,  and  to 
pay  the  annual  proceeds  thereof  to  her  for  life 
on  her  separate  receipt,  without  power  of  ant^i- 
pation,  and  after  her  decease  to  pay  the  principal 
as  she  should  by  wiU  appoint,  and  in  default  of 
appointment  to  pay  same  to  her  next-of-kin, 
with  power  to  his  trustees  to  hand  over  the 
principal  to  the  trustees  of  any  settlement  which 
might  be  executed  in  the  event  of  her  marriage. 
He  made  a  codicil,  and  thereby  appointed  to  his 
said  daughter  an  additional  £800,  revoked  her 
legacy  of  £2,000,  and  in  lieu  thereof  bequeathed 
to  her  £1,200,  and  directed  that  the  sums  to 
which  she  should  become  entitled  under  the  will 
and  codicil,  whether  by  appointment  or  bequest, 
should  be  held  by  the  trustees  of  his  will  upon 
the  like  trusts  for  the  benefit  of  his  said  daughter 
as  were  in  his  wiU  declared  ooncemiag  the  sums 
by  it  appointed  and  bequeathed  to  her  : — Held, 
following  Wollaston  v.  Kirig  (L.  R.  8  Eq.l65), 
that  the  appointments  of  the  £2,000  and  £800 
were  inoperative  beyond  the  life  interest  ap- 
pointed to  M.,  and  that  on  her  death  these 
sums  passed  under  the  settlement  as  un- 
appointed.  M.  made  her  wiU,  and  thereby  be- 
queathed to  0.  all  the  dividends  paid  into  bank 
to  her  account  from  January  to  July  (specifying 
certain  securities),  and  to  L.  the  corresponding 
dividends  payable  from  July  to  December. 
It  was  shown  by  evidence  that  the  securities 
mentioned  represented  the  £1,200  legacy  in  her 
father's  wiU.  Held,  that  the  capital  was  ap- 
pointed equally  between  C.  and  L.  Tredennick 
V.  Tredennick  V.-C,  [1900]  1  I.  R.  354 

15. Excessive      appointment — Marriage 

settlement — Attempt  to  limit  heyond  the  life  of  the 
appointee — Hotchpot — Valuation  of  life  estate  for 
purposes  of — Method  of — Release  by  the  object  of 
power  of  the  estate  of  the  appointor — "  In  no 
event "  is  appointee  to  be  paid  nrwre — Right  to 
participate  in  the  unappointed  fund.]  By  a 
settlement  executed  on  the  marriage  of  J.  W. 
with  G.  W.  S.,  certain  lands  were  settled  subject, 
in  the  events  which  happened,  to  a  trust  to 
raise  £8,000  for  younger  children,  to  be  paid  to 
them  at  such  times  and  in  such  shares  as  J.  W. 
should  by  deed  or  will  appoint,  and  in  default 
of  appointment,  or  in  case  the  entire  sum  should 
hot  be  appointed,  in  trust  for  such  younger 
children  equally.  In  the  last-mentioned  event 
any  cjiild  who  had  received  a  share  was  to  bring 
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such  share  into  hotchpot  before  taking  any 
further  benefit.  There  were  six  younger 
children— M.  J.,  A.  B.,  A.  J.,  R.  H.,  H.  M., 
and  0.  W.  A  sum  of  £2,000  was  advanced  by 
J.  W.  to  M.  J.  on  her  marriage,  and  it  was  de- 
clared by  settlement  then  executed  that  such 
sum  should  be  in  lieu  and  satisfaction  of  any 
claim  which  she  might  have  On  the  estate  of 
J.  W-,  as  a  younger*  child,  under  his  marriage 
settlement.  By  his  will  J.  W.,  in  dealing  with 
the  £8,000,  appointed  £2,000  to  R.  H.,  £5  to 
O.  W.,  and  the  residue  among  A.  B.,  A.  J-, 
and  H.  M.,  and  further  directed  that  in  the 
event  of  any  of  his  children  dying  before  his 
or  her  share  should  become  payable,  such  share 
or  shares  should  be  divided  equally  among  the 
survivors,  except  0.  W.,  who  in  no  event  was 
to  be  paid  more  than  £5.  By  a  codicil  to  his 
will  J.  W.  revoked  the  appointments  of  £2,000 
to  R.  H.  and  £5  to  G.  W.,  and  appointed  £5  to 
R.  H.,  declaring  that  in  no  event  was  he  to  be 
paid  more  than  that  sum,  and  further  appointed 
that  interest  on  the  £2,000  should  be  paid  to 
G.  W.  for  life,  with  power  to  him  by  deed  to 
appoint  the  interest  on  the  said  sum  to  his  wife 
for  life,  and  the  principal  sum  among  his  lawful 
issue.  In  default  of  such  appointment  it  was 
declared  that  the  said  sum  should  go  to  the 
persons  entitled  under  the  Statute  of  Distribu- 
tions. On  the  death  of  J.  W.,  interest  on  the 
£2,000  was  paid  to  G.  W.  during  his  life,  and 
from  the  time  of  his  death  to  his  children, 
G.  W.  not  having  exercised  the  power  of  appoint- 
ment : — Held,  that,  except  in  so  far  as  J.  W. 
gave  a  life  interest  in  the  £2,000  to  G.  W.,  the 
appointment  of  his  share  was  bad,  and  that  on 
the  death  of  G.  W.  the  share  went  as  in  default 
of  appointment.  Held,  that  M.  J.  was  not 
entitled  to  take  any  part  of  the  unappointed 
fund.  Held,  that  the  representatives  of  G.  W- 
were  entitled  to  participate  in  the  unappointed 
fund  on  bringing  the  value  of  his  life  estate  into 
hotchpot,  and  that  the  value  of  such  Me  estate 
should  be  ascertained  by  obtaining  an  actuarial 
calculation  of  the  value  of  his  life  interest  in 
the  £2,000,  as  from  the  death  of  J.  W.  Held, 
that  the  words  "  in  no  event "  was  R.  H.  to  be 
paid  more  than  £5  were  sufficient  to  debar  the 
representatives  of  R.  H.  from  taking  any  share 
in  the  unappointed  fund.  In  re  Westropp's 
Estate  Ross,  J.,  37  I.  L.  T.  R.  183 

16. Excessive  exercise — Invalidity  of  ulti- 
mate appointment  to  an  object  of  the  power.}  The 
donee  of  a  power  of  appointment  among  her 
three  children  appointed  the  property  to  a  person 
not  an  object  of  the  power  for  life,  and  after  his 
decease  to  other  persons  not  objects  of  the  power, 
and  in  case  none  of  the  said  persons  should  live 
to  take  the  property,  then  she  gave  the  same  to 
an  object  of  the  power.  Two  of  the  persons  who 
were  not  objects  of  the  power,  but  in  whose 
favour  the  testatrix  purported  to  make  an 
appointment,  survived  the  testatrix  : — Held, 
that  the  ultimate  limitation  to  an  object  of  the 
power,  being  dependent  on  the  former  void 
appointments,  failed.  In  re  Enever's  Trusts ; 
Power  V.  Power  Ross,  J.,  [1912]  1 1.  R.  511 
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17. Exclusive   appointment — To    charge 

portions —  Younger  children — "  Tenant  for  life,  of 
lands  " — Tenant-for-life   of  undivided    moieti/ — 
Exercise   of  power — Selection — 37  tfc    38    Vict., 
r.  37.]    By  his  will,  executed  in  1869,  a  testator 
devised  his  real  and  freehold  estate  to  M.  and  B. 
(two  married  female  relatives)  in  sUoh  terms  as 
to  constitute  each  of  them  tenant-for-life  of  an 
undivided  moiety  of  the  estate,  with  remainder, 
as  to  the  share  of  eacfi,  to  her  first  or  other  son 
in  tail  male,  and  in  default  of  such  issue  of 
either,  then  to  the  survivor,  with  remainaer  to 
her  first  or  other  son  in  tail  male.    Then,  "  as 
to  the  entirety  of  said  real  and  freehold  estate 
on  failure  of  all  the  limitations  hereinbefore  ex- 
pressed," the  testator  gave  and  devised  his  said 
real  and  freehold  estate  to  H.  for  her  life,  and 
after  her  death  to  her  son  G.  for  life,  with  re- 
mainder to  his  first  or  other  son  in  tail  male.    In 
default  of  such  issue  there  followed  similar  limita- 
tions in  succession,  as  regards  the  whole  real  and 
freehold  estate  in  favour  of  the  other  sons  of  H., 
living  at  testator's  death,  for  life,  with  remain- 
ders to  their  respective  first  or  other  sons  in  tail 
male.     There  were  similar  remainders  in  favour 
of  the  sons  of  X.  for  life  and  their  respective 
sons  in  tail  male.     On  the  failure  of  the  issue 
of  such  persons  the  testator  provided  that  the 
estate  should  go  back  to  the  female  line,  with 
limitations  in  tail  to  the  daughters  of  M.  and  B., 
with   cross-remainders  ;    and  then  there  were 
remainders  in  the   daughters   of   H.   and   the 
daughters  of  X.       There  was  an  ultimate  re- 
mainder in  fee  to  the  testator's  own  right  heirs. 
Testator  devised  his  lands  and  tenements  held 
for  terms  of  years  to  trustees,  to  pay  rents,  &c., 
ard  subject  thereto  upon  trust  to  permit  the 
same  to  be  employed  as  nearly  as  the  difference 
of  tenure  and  the  rules  of  law  would  allow, 
according    to    the    lirritations    and    provisions 
declared  of  his  real  and  freehold  lands.      The 
testator  provided  that  every  tenant  for  life  in 
possession  should  have  the  power  of  charging 
£300  as  a  jointure  for  his  wife.     The  will  then 
provided  as  follows  : — ' '  I  also  empower  every 
tenant-for-life    of    my    lands    and    tenements, 
whether  freehold  oi  chattaJ,  when  in  possession 
under  the  foregoing  limitations,  by  deed  or  will, 
to  charge  same  with  any  sum  or  sums  of  money 
not  exceeding  in  the  whole  by  any  one  tenant- 
for-life  the  sum  of  £5,000,  for  the  portion    or 
portions  of  his  younger  child  or  children,  and 
payable  at  such  time  or  times  as  he  or  she  shall 
appoint,  and  to  create  terms  of  years  for  secur- 
ing same,  with  interest,  &o.,  from  the  day  of  the 
decease  of  such  tenant-for-life."     Testator  then 
empowered  '   every  such  tenant-for-life   when 
in  possession  "  to  demise  by  lease  all  or  any  part 
of  his  real,  freehold,  and  leasehold  estates,  for 
certain  terms   of  years  specified  in   the   will. 
There  was  a  "  name  and  arms "   clause  con- 
tained in  the  will.    As  to  his  residuary  estate 
after  payment  of  legacies,  the  testator  directed 
his  trustees  to  invest  the  same,  pursuant  to 
provisions  for  investment  contained  in  the  will, 
and  then  to  hold  the  same  in  trust  for  the 
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same  purposes  and  uses,  and  so  far  as  the  rules 
applicable  to  personal  property  would  allow 
for  the  same  persons,  and  according  to  the  same 
limitations,  as  were  provided  concerning  his 
real  and  freehold  estate.  The  testator  died  in 
1875,  at  which  time  B.  was  a  widow,  with  two 
daughters  only.  By  deed,  dated  the  27th 
September,  1875.  she  charged  her  moiety  of 
the  "landjs,  tenements,  hereditaments,  and 
chattels,"  bequeathed  to  her  for  life  by  the 
testator,  with  the  sum  of  £5,000,  for  the  porti<  ns 
of  her  two  children  and  the  survivor  of  them, 
to  be  paid  to  them  or  her  after  her  own  decease, 
There  was  a  power  of  revocation  contained  in 
the  deed.  Subsequently  B.  married  P.  W., 
and  by  deed  poll,  dated  the  17th  April,  1877, 
revoked  the  previous  appointment  or  charge  in 
favour  of  the  children  of  her  first  marriage,  and 
thereby  appointed  to  E.  (daughter  and  only 
chjld  of  her  second  marriage)  the  sum  of  £5,000, 
and  thereby  charged  the  same  on  the  undivided 
moiety,  of  which  she  was  tenant-for-life,  in  the 
houses,  lands  and  premises  (which  were  then 
set  out,  and  consisted  of  freehold  estate  or  lands, 
houses  and  premises  held  for  terms  of  years), 
''  .  .  .  together  with  all  other  lands,  here- 
ditaments, and  premises  of  which  the  testator 
was  seised,  possessed  of,  or  otherwise  entitled 
to,  and  devised  by  the  said  will,"  with  the  sum 
of  £5,000,  to  be  paid  to  E.  after  ier  own  (B.'jt) 
death.  B.  died  in  1883,  having  survived  her 
second  husband.  She  left  no  male  issue,  and 
M.  entered  into  possession  as  tenant-for-life  of 
the  whole  estate.  In  1894  E.,  by  her  next 
friend,  issued  a  summons  claiming  to  be  de- 
clared entitled  to  the  sum  of  £5,000,  as  appointee 
under  the  deed  poll  of  1877,  and  under  the  will 
of  the  testator : — Held  (1),  that  under  the  pro- 
visions of  the  will,  B.,  as  tenant-for-life  in  pos- 
session of  the  moiety  of  the  lands,  &c.,  devised  to 
her  by  the  testator,  had  a  power  to  charge  the 
same  with  a  sum  of  £5,000  in  favour  of  her 
children.  (2)  That  she  had  powfer  to  appoint, 
in  unequal  shares  or  exclusively  in  favour  of 
one  or  more  child  or  children,  such  sum  or  sums 
not  to  exceed  in  the  whole  £5,000.  (3)  That 
under  the  deed  of  1877  there  was  a  valid  appoint- 
ment of  the  sum  of  £5.000  in  favour  of  E.,  and 
that,  under  the  terms  of  the  deed,  one  undivided 
moiety  of  the  lands,  hereditaments,  and  premises 
of  the  testator,  including  the  chattels  real,  and 
excluding  the  purely  personal  estate,  were  sub- 
ject to  the  charge.     Wyirants  v.  Maud 

M.  R.,  [1895]  1  I.  R.  214 

18.  Fraud    on    power  —  Conveyance  — 

Onus—Zn  &  38  Vict.,  c.  37.]  A  widow  had  a 
lite  estate  in  a  farm  of  land,  with  power  of 
appointment  to  her  children.  She  had  five 
children  (the  youngest  a  minor  in  1898).  In 
1898  she  and  her  eldest  son  joined  in  assigning 
the  farm  to  the  plaintiff,  a  stranger,  for  £250 ; 
of  this  only  £45  went  to  the  son  ;  the  residue 
went  to  pay  charges  on  the  widow's  life  estate, 
arrears  of  rent,  and  personal  debts  : — Held,  that 
the  Court  could  not,  in  supposed  aid  of  a 
defective  execution  of  the  power  of  appoint- 
ment,   treat   the    deed   of   assignment   as   an 
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execution  of  the  power,  and  that  the  deed  was 

a  fraud  on  the  power.     Brown  v.  Howden 

Q.  B.,  34  I.  L.  T.  R.  159 

19. Fraud  on  power — Subsequent  appoint- 
ment— Intention  of  appointor — Burden  of  proof.] 
A.,  in  exercise  of  a  power  of  appointment  among 
her  children,  attempted  to  appoint  to  B.,  her  son, 
in  consideration  of  his  paying  A.'s  debts ;  but 
subsequently  abandoned  the  attempt.  A. 
within  three  months  afterwards  made  a  second 
appointment  to  B.  without  any  stipulation : — 
Held,  that  the  second  appointment  was  valid. 
Where  a  power  of  appointment  has  either  been 
exercised  in  a  manner  which  was  a  fraud  upon 
the  power,  or  an  attempt  has  been  made  to 
exercise  the  power  in  such  a  manner,  and  has 
only  been  abandoned  when  the  trustees  have 
refused  to  act  upon  it  if  exercised,  a  subsequent 
appointment  under  the  same  power,  in  favour 
of  the  same  object,  is  not  necessarily  tainted 
with  such  fraud,  but  the  Court  will  look  with 
suspicion  on  such  subsequent  appointment,  and 
the  burden  of  proving  its  validity  lies  on  the 
person  taking  a  benefit  under  it.  Naish  Gray 
v.  Houghton  M.  R.,  5  N.  I.  J.  R.  200 

20.  Intention  to  execute — Special  power — 

Reference  to  power.']  Where  it  is  manifest,  on 
the  construction  of  a  will,  that  the  testator  in- 
tended to  dispose  thereby  of  property  of  his  own, 
and  also  of  property  over  which  he  had  a  special 
power  of  appointment,  and  under  the  disposition 
made  by  the  will  the  property,  subject  to  the 
power,  is  given  to  a  member  of  the  class  amongst 
whom  it  can  be  appointed,  the  property  passes 
under  the  power,  it  being  immaterial  whether 
the  testator  supposed  that  the  property  passed 
by  the  power  or  by  virtue  of  his  own  interest 
therein.     Byrne  v.  CulUnan 

App.,  [1904]  1  I.  R.  42 

21.  ■ Joint  power  of  appointment  given  to 

father  and  son — Contingent  sole  power  of  appoint- 
ment given  to  son,  if  surviving — Covenant  by  son, 
in  deed  of  arrangement  with  creditors,  to  exercise 
sole  power — Equitable  obligation — Covenant  by 
creditors  to  forbear  suing — Arrears  of  interest — 
Sight  to  receive — Statittp  of  Limitations — 3  db  4 
win.  IV.,  c.  27,  as.  40-42.]  By  a  disentailing 
deed,  executed  and  enrolled  in  1862,  lands  were 
limited  to  such  uses  as  A.  and  B.,  subject  to  the 
life  estate  therein  of  ^.,  during  their  joint  lives, 
should  by  deed  appoint ;  and  in  default  of  such 
appointment,  to  such  uses  as  B.,  if  he  should 
survive  A.,  should,  after  the  death  of  .4.,  by  any 
deed,  made  afterthe  decease  of  ^.,  appoint ;  and 
in  default  of  such  appointment,  to  such  of  the 
uses  of  a  certain  settlement  as  were  subsisting 
before  the  execution  of  the  disentailing  deed, 
under  which  B.  took  an  estate  tail.  In  1868  B., 
who  was  then  in  pecuniary  difficulties,  executed 
a  deed  by  way  of  arrangement  with  his  creditors. 
This  deed  provided,  as  alternative  securities, 
(1)  a  pohoy  of  insurance  for  £2,500,  effected  on 
B.'s  lue,  payable  in  the  event  of  his  predeceasing 
A.,  which  B.  assigned  to  trustees  for  the  benefit 
of  his  creditors ;  (2)  a  covenant  by  B.,  that,  if 
he  survived  A.,  and  thereby  became  entitled  to 
the  lands,  he  would,  within  one  month  thereafter. 


POWER— EXECUTION— C(m«i««ed. 
grant  and  appoint  the  lands  by  way  of  mortgage 
to  the  use  of  the  trustees,  subject  to  redemption 
on  payment  of  £2,010,  the  aggregate  amount 
of  the  debts,  with  interest  thereon  at  the  rats 
of  5  per  cent.  This  deed  contained  a  grant  by 
the  creditors  to  B.  of  full  liberty  to  follow  and 
attend  to  his  business  without  any  arrest, 
attachment,  or  execution  against  his  person  or 
estate  by  the  creditors  on  account  of  any  of 
their  debts,  the  debt  of  any  creditor  acting 
contrary  to  such  Uoence  to  be  forfeited  and  void. 
By  deeds,  executed  in  1872  and  1880,  A.  and  B., 
in  exercise  of  their  joint  power,  mortgaged  the 
lands,  which  latter  mortgaoes  were,  by  an  order 
of  the  Court  of  Appeal  (llOOl]  1  I.  R.  261), 
declared  to  be  puisne  to  the  deed  of  1868.  A. 
died  on  the  8th  of  April,  1899,  prior  to  which  a 
petition  for  sale  was  presented  by  the  mortgagees 
under  the  deed  of  1872,  and  the  order  for  sale 
was  made  absolute  on  the  3rd  September, 
1889  •.—■Held,  by  the  Court  of  Appeal  (reversing 
the  decision  of  Ross,  .T. ),  that  the  trustees  under 
the  deed  of  1868  were,  on  the  8th  April,  1899, 
entitled  to  payment  of  the  principal  sum  secured 
by  the  said  deed,  with  interest  thereon  at  the  rate 
of  ."i  per  cent,  from  the  date  of  the  deed  of  1868, 
and  were  not  precluded  by  the  Statute  of  Limita- 
tions from  claiming  more  than  six  years'  interest 
prior  to  the  date  of  the  absolute  order  for  sale. 
In  re  Lamherfs  Estate 

Ross,  J.,  App.,  [1906]  1  I.  R.  220,  224  ; 
40  I.  L.  T.  R.  69 

22.  Perpetuity — Power  of  appointment 

— Limitation  to  survivor  of  unborn  persons — Re- 
moteness— Qift  over — Absolute  gift — Cutting  down 
■ — Void  limitations.]  Under  the  terms  of  her 
marriage  settlement  a  t^dtatrix  had  a  power  of 
appointment  among  a  class  which  included 
grand-children  living  at  her  death.  By  her  will 
she  appointed  one -third  of  the  trust  funds  to  her 
two  grand-children,  daughters  of  her  deceased 
daughter,  "  in  equal  shares,  share  and  share  alike, 
but  without  power  of  anticipation,  and  in  the 
event  of  either  of  my  said  grand-children  dying 
before  attaining  the  age  of  21  years  or  marriage, 
or  having  attained  the  age  of  21  shall  die  un- 
married, then  I  appoint  the  share  of  such  grand- 
child so  dying  to  be  held  by  my  said  trustees  for 
the  surviving  grand-child  .  .  .  and  in  the 
event  of  both  my  grand-children  dying  before 
attaining  the  age  of  21  years  or  marriage,  or 
having  attained  the  age  of  21  years,  dying  un- 
married," then  to  her  two  sons  absolutely : — 
Held,  that  the  two  grand-children  were 
entitled  to  the  one -third  share  absolutely. 
The  limitation  to  the  survivor  of  the  grand- 
children was  contingent  and  remote,  and  there- 
fore the  ulterior  and  dependent  limitation  to 
the  sons  failed  also.  As  all  the  limitations 
over  failed  for  remoteness,  the  absolute  gift  in 
the  first  instance  to  the  grand-children  took 
effect.     In  re  Manning's  Trusts 

Oil.  Div.,  49  I.  L.  T.  R.  143 

23.  Power  of  selection— Donee  a  person 

of  unsound  mind — Bight  of  Court  to  direct  dis- 
tribution, of  fund.]  Where  the  donee  of  a  power, 
involving  a  right  of  selection  among  the  objects. 
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is  a  person  of  unsound  mind,  and  the  Court  is 
satisfied  that  there  is  no  reasonable  probability 
that  such  person  will  at  any  future  time  be 
capable  of  exercising  the  power,  the  Court  will 
direct  the  fund  to  be  distributed  equally  apiong 
the  objects.  In  re  Fitzmaurice ;  Harpv/r  v. 
Fitzmaurke  M.  R.,  31  I.  L.  T.  R.  174 

24.  Revocation  —  Settlement — Construc- 
tion— Limitation  of  real  estate — Mortgage  by  ten- 
ant-for-Ufe  and  tenant  in  tail — Child  other  than 
son  becoming  entitled  to  estate  under  settlement — 
Disentailment — Portions  for  younger  children — 
Power  of  appointment.]  By  marriage  settle- 
ment of  1839  an  estate  was  settled  on  H.  (the 
husband)  for  life,  remainder  to  the  first  and  every 
other  son  of  the  marriage  successively  in  tail 
male.  The  estate  was  charged  with  a  sum  of 
money  (subject  to  life-interest  of  H.  and  his 
wife  therein)  in  favour  of  the  children  of  the 
marriage  ''  other  than  the  son  of  the  marriage 
who  under  the  limitations  of  the  settlement 
should  become  entitled  to  the  lands  "  in  such 
shares  as  H.  and  M.  (the  wife)  or  the  survivor 
of  them  should  appoint,  and  in  default  of  ap- 
pointment in  trust  for  such  children  equally, 
the  shares  to  be  vested  at  twenty-one  or  mar- 
riage. There  was  a  hotchpot  clause  in  the 
settlement.  There  were  four  children  of  the 
marriage — A.,  J.,  and  C,  sons,  and  one  daughter. 
By  deed  poll  of  1874  (after  reciting  the  death 
of  G.  intestate),  H.  and  M.  appointed  (subject 
to  their  life  interest  therein)  the  sum  of  £5,000, 
portion  of  the  trust  fund,  to  the  daughter,  and 
appointed  the  residue  of  the  fund  to  J.,  the 
second  son.  The  deed  poll  contained  a  power 
of  revocation  over  the  share  thereby  appointed 
to  J.  A.,  the  first-bom  son,  attained  age,  and 
joined  with  his  father  in  mortgaging  the  estate 
for  £1,100  in  1876,  and  for  £2,000  in  1880,  the 
lands  having  been  disentailed  by  them  for  the 
purpose  of  carrying  out  the  two  loans,  and  to 
that  extent  only.  J.,  the  second  son,  joined 
in  the  mortgage  of  1880  for  the  purpose  of 
covenanting  with  the  mortgagee  that  the 
principal  sum  of  £2,000  thereby  secured,  and 
interest  thereon,  should  be  paid  before  and 
have  priority  over  his  share  and  interest  in  the 
trust  fund  charged  on  the  estate.  The  father, 
H.,  covenanted  that  so  long  as  any  money  re- 
mained due  on  the  mortgage  security  he  would 
not  exercise  the  power  of  revocation  contained 
in  the  deed  poll  of  1874.  A.,  the  eldest-bom 
son,  died  in  1883,  intestate  and  unmarried. 
In  1884  H.  and  J.  disentailed  the  estate.  H. 
died  in  1896  (having  survived  his  wife),  and 
thereupon  J.  became  owner  in  fee  of  the  lands 
subject  to  incumbrances.  By  his  will  H.  pur- 
ported to  revoke  the  appointment  contained  in 
the  deed  poll  of  1874  in  favour  of  J.  of  the 
residue  of  the  trust  fund  (after  setting  apart 
£5,000,  the  portion  for  the  daughter),  but  made 
no  further  appointment  of  it : — Held  (1),  that 
A,,  had  become  entitled  to  the  estate  under  the 
limitations  of  the  settlement  by  reason  of  joining 
with  his  father  in  charging  the  inheritance,  and 
that  consequently  his  representatives  could  not 
share  in  the  trust  fund  charged  on  the  estate  in 
favour  of  the  other  children ;  (2)  that  the  re- 
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vocation  by  H.  in  his  will  of  the  share  appointeiJ 
to  J.  by  the  deed  poll  of  1874  was  invaM  so  far 
as  it  would  prejudice  the  security  of  the  plain- 
tiffs (who  were  assignees  of  the  mortgage  of 
18801,  but  that  without  prejudice  to  the  mort- 
gage the  revocation  was  valid  as  between  the 
parties  entitled  under  the  settlement  of  1839  to 
the  trFist  fund ;  and  that  the  residue  thereof 
(after  providing  for  the  £5,000  appointed  to  the 
daughter  of  the  marriage)  went  as  unappointed 
to  J.  and  the  representatives  of  C,  the  share 
of  J,  therein  being  bound  by  his  covenant  in 
the  mortgage  deed  of  1880.  Eoohe  v.  PlunTcett 
M.  R.,  [1902]  1  I.  R.  299 

25.  Revocation — Vendor  and  purchaser — 

Will — Bequest  inconsistent  with  appointment  by 
deed  with  power  of  revocation — Doubtful  title — 
Point  of  construction — Vendor  and  Purchaser 
Act,  1874  (37  d-  38  Vict.,  c.  78),  s.  9.1  E.  B. 
was  entitled  for  life  to  a  house  and  lands  at 
Lower  Fennor,  with  power  to  appoint  them  to 
his  children.  In  1887  he  conveyed  the  premises 
to  a  trustee  for  his  eldest  son  E.,  charged  with 
sums  for  his  sons,  M.  and  J.,  and  his  daughter, 
-¥.,  payable  at  twenty-one  or  marriage.  The 
deed  contained  a  power  of  revocation.  The  deed 
was  not  acted  on  ;  E.  emigrated  to  Australia  ; 
M.  died  under  age  ;  N.  lived  in  England ;  J. 
alone  resided  with  his  father  on  the  premises. 
In  1902  E.  B.  made  a  will  in  favour  of  his  son  J., 
in  the  following  terms  : — "  I,  F.  R.,  of  Lower 
Fennor,  bequeath  my  house  and  land  and  all 
my  property  to  my  son  ./."  He  had  no  other 
house  save  that  in  which  he  resided  at  Lower 
Fennor.  ./.  succeeded  to  the  premises  on  his 
father's  death  in  the  same  year,  and  remained 
in  possession  until  his  death  in  190G,  when  his 
widow  succeeded  to  the  premises  under  his  will. 
In  1909  she  sold  the  premises  to  B.  B.  objected 
to  complete  the  purchase,  on  the  ground  that 
the  deed  of  1887  was  not  revoked  by  the  will 
of  1902,  and  that  a  good  title  was  not  shown  : — 
Held,  that  the  will  operated  as  a  revocation  of 
the  appointment  made  by  the  deed  and  a  new 
appointment  of  the  premises,  and  that  a  good 
title  was  shown.  Observations  as  to  the  duty 
of  the  Court  in  deciding  questions  of  title  as 
between  vendor  and  purchaser.  In  re  Reilly 
and  Brady's  Contract 

M.  R.,  [1910]  1  I.  R.  258  ;  43  I.  L.  T.  R.  117 

26. Settlement  —  Remoteness  —  Special 

power.']  A  testator  being  entitled,  under  settle- 
ment executed  on  his  marriage  in  1877,  to  a 
life  interest  in  lands,  with  power  of  appointment 
to  child  or  children,  after  his  death,  by  his  will, 
dated  20th  May,  1896,  appointed  all  the  lands 
comprised  in  the  settlement  to  one  daughter, 
on  her  attaining  twenty -five.  The  testator  died 
in  1901,  when  the  appointee  was  fifteen  years 
old : — Held,  that  the  appointment  was  not  void 
for  remotenes=.     In  re  Ilallinan's  Trusts 

M.  R.,  App.,  [1904]  1 1.  R.  452,  460  ; 
38  I.  L.  T.  R.  130, 165  :  4  N.  I.  J.  R.  237 

27. Settlement— Tenant-for-life—JaiJare 

of  issue  male — Power  given  to  tenani-for-UJe, 
"  his  heirs  or  assigns,"  to  select  portion  of  settleU 
lands — Exercise  of  power  by  tenant-far -life — • 
Limitation  after  estates  tail — Shifting  use — Beoer- 
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able  power — Bvie  against  perpetvities.]  Certain 
lands  were,  upon  the  •marriage  of  the  plaintifi 
(then  Viscount  Bernard),  settled  upon  the  plain- 
tiff for  life,  with  remainder  to  his  first  and  every 
son  successively  in  tail  male.  In  the  event  of 
failure  of  issue  of  the  plaintiff  the  settlement 
contained  the  following  clause : — "  And,  in 
default  of  such  issue,  as  to  such  part  of  the  said 
hereditaments  and  premises  (excepting  the  castle, 
demesne  and  the  demesne  of  Castle  Bernard)  as 
the  said  Viscoant  Bernard  (the  plaintiff),  his 
heirs  or  assigns,  shall  select,  not  exceeding  the 
gross  annual  value  of  £5,000,  to  the  use  of  the 
trustees  or  trustee  and  their  heirs,  upon  trust 
to  convey  such  part  of  the  said  hereditaments 
and  premises  as  aforesaid  to  the  said  \iscount 
Bernard,  his  heirs  and  assigns,  for  ever,  or  as 
he  or  they  shall  direct,  discharged  from  all 
incumbrances  whatsoever.  And  as  to  the  residue 
of  the  said  hereditaments  and  premises,  subject 
to  all  charges  and  incumbrances  now  affecting* 
all  the  hereditaments  hereinbefore  expressed  to 
tie  hereby  assured,  in  full  indemnification  of  the 
part  of  the  said  hereditaments  and  premises  so 
to  be  selected  by  the  said  Viscount  Bernard,  his 
heirs  or  assigns,  as  aforesaid,"  to  the  use  of  the 
Hon.  and  Right  Rev.  C.  B.  Bernard  for  life. 
With  remainder  to  the  use  of  certain  persons 
therein  specified,  successively  for  life,  with  re- 
mainder in  tail  male  to  the  first  and  other  sons 
of  the  last  tenant-for-life  with  remainder  over 
in  default  of  such  issue  in  stnijt  settlement,  and 
with  an  ultimate  remainder  to  the  right  heirs 
of  the  plaintifi.  There  was  no  issue  of  the 
marriage,  and  the  plaintiff  executed  two  deeds 
by  which,  in  exercise  of  his  power  of  selection, 
he  purported  to  select  and  appoint  certain  lands 
of  the  prescribed  value : — Held,  that  the  two 
deeds  were  valid  exercises  of  the  power  of 
selection,  and  that  the  power  of  selection  which 
was  given  to  "  Viscount  Bernard,  his  heirs  or 
assigns,  was  divisible,  and,  in  the  event  which 
happened,  was  not  void  for  remoteness.  Miles 
V.  Herford  (12  Ch.  D.  691)  applied.  Bandon 
i^Earl  of)  V.  Morehnd 

Barton,  J.,  [1910]  1 1.  R.  220 
28.  Special  power  of  appointment — In- 
valid execution — Power  to  be  exercised  by  ante- 
nuptial  settlement  with  consent  of  trustees  of  will — 
Post-nuptial  settlement  executed  without  such  con- 
sent and  in  ignorance  of  power — Possession  under 
invalid  appointment — Title  under  will  barred — 
Estate  tail— Statute  of  Limitations — Real  Property 
Limitation  Act,  1833  (3  cfc  4  Wm.  IV.,  c.  27),  ss. 
21,  34 — Real  Property  Limitation  Act,  1874  (37  <fc 
38  Vict.,  c.  57),  s.  1.]     By  a  post-nuptial  settle- 
ment made  in  the  year  1877  between  C.,  the  wife, 
W.,  the  husband,  and  the  trustees  of  their  ante- 
nuptial settlement,  reciting  that  C.  and  her  hus- 
band in  her  right  had  become  entitled  to  the 
absolute  interest  in  certain  lauds  known  as  the 
W.  8.  estate,  a  life  estate  in  these  lands  was 
limited  to  W.,  if  he  survived  C,  with  successive 
life  estates  to  the  three  children  of  the  marriage, 
with  remainders  to  their  children  in  tail.     All  the 
parties  at  the  time  erroneously  beUeved  that  the 
estate  had  vested  in  C  for  an  absolute  estate  in 
fee-simple,  as  heiress-at-law  of  her  grand-uncle. 


POWER— EXECUTION— coMhmaed. 
In  fact,  however,  O.'s  father,  J.,  had  survived 
this  grand-uncle,  and  was  his  heir-at-law,  and  as 
such  the  lands  had  vested  in  him  for  an  estate 
in  fee-simple  in  remainder,  subject  to  certain 
prior  estates  which   subsequently  determined, 
J.  had  died  before  C.'s  marriage,  having  made  a 
will  by  which  he  devised  all  his  real  estate  to  G. 
for  life,  with  remainder  to  her  first  and  other  sons 
in  tail  male,  and  he  empowered  the  trustees  for 
the  time  being  of  his  will,  with  the  consent  of  C, 
to  convey  the  lands,  by  a  settlement  to  be  made 
on  the  occasion  of  her  marriage,  to  C.  and  her 
husband  for  their  joint  lives  and  the  life  of  the 
survivor.     The  will  contained  provisions  alter- 
ing the  limitations  in  favour  of  0.'«  sons  in  case  of 
b  er  marriage  with  a  husband  entitled  to  real  estate 
of  certain  value.     The  trustees  of  this  will  were 
not  parties  of  the  settlement  of  1877.     0.  died  in 
1882,  and  W.  thereupon  entered  into  possession 
of  the  W.  S.  estate,  and  continued  in  possession 
until  his  death  in  1905.     The  eldest  son  of  the 
marriage  had  died  in  1900,  and  on  the  death  cf 
W.,  the  second  son,  B.  (who  was  entitled  to  a  life 
estate  under  the  settlement,  and  to  an  estate  tail, 
if  not  barred  by  the  Statute  of  Limitations,  under 
the  will),  entered  into  possession.     R,  was  en- 
titled to  an  estate  tail  in  certain  other  lands,  and 
after  his  father's  death  he  executed  a  disentailing 
deed  which  contained  general  words  barring  all! 
his  estates  tail.     He  died  in  1907,  having  made  a 
will  devising  all  his  lands  to  his  wife,  through 
whom  the  plaintiffs  claimed  as  assignees  in  her 
bankruptcy.     On  the  death  of  R.,  the  defendant, 
the  third  child  of  the  marriage  of  W.  and  C,  went 
into  possession  of  the  W.  S.  estate,  she  being 
entitled  under  the  settlement  to  the  next  life 
estate.     Until  shortly  before  the  bringing  of  the 
present  action  all  parties  believed  that  the  settle- 
ment of  1877  was  a  valid  settlement.     The  action 
sought  a  declaration  that  the  plaintiffs  were 
entitled  to  the  W.  S.  estate  in  fee-simple,  and  an 
order  that   the   defendant   should   deliver   up 
possession  to  them,  the  plaintiffs  claiming  under 
the  will  of  J.,  and  through  R.  : — HeM,  that  the 
settlement  of  1877  was  not  a  good  execution  of 
the  power  given  hyJ.'s  will,  inasmuch  as  it  was 
not  executed  on  the  occasion  of  C.'s  marriage, 
and  the  trustees  of  that  will  were  not  parties  to  it; 
that  the  possession  of  W.  was  therefore  wrongful, 
and  that  although  having  entered  under  the 
settlement  he  would  have  been  estopped  from 
repudiating  any  of  the  limitations  created  by  it, 
his  possession  operated  under  the  Statute  of 
Limitations  to  extinguish  the  title  of  his  eldest 
son  to  the  estate  tail  given  by  ^.'.s  will,  and  con- 
sequently also  the  title  of  R.  to  the  subsequent 
estate  tail  under  that  wHl,  and  that  the  plaintiffs 
had  no  right  to  possession.     Frazer  v.  Riversdale- 
Ross,  J.,  [1913]  1  I.  R.  539 

29. Testamentary  appointment  to  object 

on  attaining  twenty-one — Intermediate  inierest.J 
A.,  by  will,  gave  the  residue  of  his  property  to 
trustees  in  trust  to  invest  same  in  Government 
funds,  and  to  pay  the  interest  and  dividends 
thereof  to  his  son  B.  for  lite,  and  thereafter  to 
apply  the  principal  to  his  (B.'s)  children  as  he 
might  appoint  by  deed  or  will,  and  in  default 
of  appointment  equally.     B.,  by  will,  appointed 
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that  a  sum  of  £5,000  should  be  paid  to  each  of 
his  younger  sons  and  daughters  on  their  attain- 
ing twenty-one,  and  the  remainder  to  his  eldest 
son.  B.  survived  A.,  and  died  before  any  object 
■of  the  power  attained  twenty-one.  On  B.'s 
eldest  daughter  attaining  twenty-one  : — Hdd, 
that  she  was  entitled  to  the  income  of  the  £5,000 
so  appointed  from  the  death  of  B.  In  re  Lam- 
bert, deceased:  Lambert  v.  Lambert 

App.,  [1910]  1  I.  R.  280  ;   44  I.  L.  T.  R.  199 

30. Trustees  —  Deed  —  Construction  — 

Sight  to  an  account.]  M.  conveyed  all  his  pro- 
perty to  his  trustees,  and  after  giving  directions 
■for  the  management  of  the  property,  and  after  a 
trust  in  favour  of  his  wife,  continued  :  "  Subject 
■to  the  foregoing  trust  I  direct  my  said  trustees  to 
bold  all  the  trust  premises  in  trust  for  the  sup- 
port, clothing,  maintenance,  education  and 
advancement  of  all  my  children,  with  full  power 
to  my  said  trustees  to  declare,  determine,  and 
appoint,  as  in  their  own  free  discretion,  the  share 
•or  shares,  and  manner  and  time  or  times  when 
any  of  my  said  children  shall  become  entitled  to 
any  share  so  appointed  to  them,  and  I  further 
empower  my  said  trustees  to  appoint  and  convey 
to  any  of  my  said  children,  which  they  and  the 
survivors  or  survivor  of  them,  or  the  executor  or 
administrator  of  the  last|surviving  trustee  of  these 
presents  may  select,  my  farm  at  Ballyboy,  and 
such  chattel  property  thereon  as  my  said 
trustees  shall  think  fit,  and  subject  to  such 
■charges  in  favour  of  the  other  of  my  children 
as  the  said  trustees  in  their  discretion  may 
appc  int  and  charge  upon  said  lands  and  chattels." 
The  deed  further  provided  that  any  child  guilty 
of  certain  conduct  might  be  excluded  by  the 
trustees  from  all  participation  in  the  trust  pre- 
mises, and  contained  a  provision  for  the  distri- 
Ijution  of  the  share  of  any  child  who  should  die 
intestate  and  unmarried  after  "  his  portion  shall 
have  vested  in  him  "  : — Held,  that  under  the 
terms  of  the  deed  a  son  of  M.,  to  whom  no  ap- 
pointment had  been  made  by  the  trustees, 
■was  not  entitled  to  any  share  of  the  trust 
■premises,  Held  further,  that  no  misconduct 
having  been  proved  against  the  trustees,  no 
account  should  in  the  circumstances  of  the  case 
be  directed  against  them.     Moran  v.  Moran 

Ross,  J.,  [1910]  1  I.  R.  346 
POWER. 

Appointment  [1894]  1  I.  R.  93 

See  Will— Class.    6. 

Appointment  of  new  trustee — Stamp 

[1900]  2  I.  R.  138  ;  33  I.  L.  T.  R.  114 

See  Trustee — Appointment.    8. 
^Appointment — Revocation  [1903]  1 1.  R.  387 

See  Revocation  of  Appointment. 

Appointment   to    persons    not    objects — 

Dependent  appointment  to  object — In- 
validity [1912]  1  I.  R.  511 
See  Power — Execution  of.    16. 

Appointment     void     for     remoteness  — 

Election  [1915]  1  I.  R.  315 

See  Settlement — Construction.    25. 

Assignment  of  share  of  object  of,  in  default  of 

appointment — Release  and  subseqaent 
execution  of  power      [1899]  1  I.  R.  167 
See  Settlement — Construction.    16. 
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Default  of  appointment — Marriage  settle- 

ment— Implied  trust 

[1910]  1  I.  R.  47 
See  Settlement — Construction.    19. 

Default   of   appointment — Will — Children 

taking  as  joint-tenants 

[1910]  1  I.  R.  177 
See  Will- Estate  in  Realty.    24. 

Executor. 

See  Executor — Powers. 

In  the  nature  of  trust 

[1916]  1  I.  R.  289 ;  50  I.  L.  T.  R.  175 
See  Will — Power. 

Limited — Execution       [1909]  2  I.  R.  521 

See   Probate   (and   Administration) — Re- 
vocation of  Will.    3. 
Maintenance — Will — Trust  for  accumula- 
tion [1899]  1  I.  R.  39 

See  Infant— Maintenance.    1. 

Misreoital  in  will  [1895]  1  I.  R.  23 

See  Settlement— Construction.    30. 

Of     deprivation — Bequest    to     wife    and 

children  [1910]  1  I.  R.  116 

See  Will— Implied  Trust. 

■  Of  sale — Estate   pur   autre  vie — Absolute 

gift  [1896]  2  I.  R.  571,  597 

See  WiU— Absolute  Gift.     14. 

Of  sale — Mortgage — Land  Law  (Ireland) 

Act,  1881,  s.  1 — Right  of  pre-emption 

[1894]  1  I.  R.  179  ;  38  I.  L.  T.  196 

See  Land  Law  Acts — Sale  of  Tenancy.    1 5. 

Of    sale — Real    estate — Declaration    that 

lands  should   be  considered   personal 
estate  [1900]  1  I.  R.  200 

See  Settlement— Construction.    5. 

Of  trustees 

See  Trustee— Powers. 
— —  Of  trustees  to  appoint — Not  exeroiseable 
by  newly  appointed  trustees 

[1894]  1  I.  R.  93 
See  Will— Class.     6. 

Of  trustees  to  arrange  for  the  settlement  of 

children  —  Extent    of  —  Control    of 
Court— Will — Construction 

[1894]  1  I.  R.  74 
See  Trustee— Breach  of  Trust.    2. 

Or  property  [1905]  1  I.  R.  147 

See  WiU— Absolute  Gilt.    28. 

Reversionary  fund — Legacy — Interest 

[1907]  1  I.  R.  65 
See  Interest  on  Money.    4. 
Revocation   of   appointment — Will — Con- 
struction 

[1910]  I  I.  R.  258  ;  43  I.  L.  T.  R.  117 
See  Power — Execution.    25. 
Sale  of  real  estate — Executor — Will — Con- 
struction [1905]  1  I.  R.  269 ; 
5  N.  I.  J.  R.  70 
See  Executor — Powers.   3. 
Settlement  made  under — Compound  settle- 
ment [1897]  1  I.  R.  121 
See  Settled  Land  Acts.    22. 

Special  —  Execution        [1904]  1  I.  R,  42 

See  Power — Execution.    20. 

Special  power  exercised  by  will  of  testator 

domiciled  in  England 

40  I.  L.  T.  R.  70 
See  Practice— Payment  out  of  Court.    3 
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Testamentary — Release  of — Deed — Incon- 
sistent with  exercise  of 
ri905]  1  I.  B.  60,  74  ;  38  I.  1.  T.  R.  259 
See  Settlement — Construction.    13. 

To  charge  pin-money — Settlement 

[1909]  1  I.  R.  1,  19  ;  42  I.  L.  T,  R.  144  ; 

43  I.  L.  T.  R.  26 
See  Mortgage— Judgment  Mortgage.    15. 

To  carry  on  trade — Will — Indemnity 

[1899]  1  I.  R.  480 
See  Executor — Administration.    3. 

To  jointure  —  Appointment  of  rentcharge 

during  life  of  husband 

ri915]  1  I.  R.  266 
See  Settlement — Construction.    24. 

Vendor     and     purchaser — Conditions     of 

sale— Title— Will— Gift     by     impUca- 
tion— Release  of  testamentary  power 
[1896]  1  I.  B.  383,  390  ;  30  I.  L.  T.  R.  3 
See  Will— ImpUed  Gift.    1. 

Whether  personal  or  annexed  to  ofBce — 

Will— Construction     [1912]  1  I.  R.  410 
See  Executor — General.    9. 

Whether  released — Tenant-for-life  and  re- 

mainderman— ^Mortgage 

[1897]  1  I.  R.  410,  414 
See  Mortgage  (General).    .50. 
Will  exercising — Foreign   domicil  of  tes- 
tator—Probate      [1901]  2  I.  R.  232  ; 
35  I.  L.  T.  R.  68 
See  Domicil.    2. 

POWER  OF  ANTICIPATION. 

[1914]  1  I.  B.  Ill 

See  WiU— Estate  in  Bealty.    27. 

POWER  OF  APPOINTMENT. 

Execution— VaUdity      [1918]  1  I.  R.  227 

See  Annuity.    2. 

Non -exercise  of  power,  implied  trust 

[1916]  1  I.  R.  289  ;  50  I.  L.  T.  R.  175 
See  Will — Power. 

Special  power  of  appointment — Entry  by 

tenant-for-life  under  valid  or  invalid 
appointment — Estoppel  as  regards  re- 
mainderman [1913]  1  I.  R.  280  ; 
47  I.  L.  T.  R.  216 
See  Estoppel.    9. 

POWER  OF  ATTORNEY— Form  insufficienct 
[1918]  1  I.  R.  359  ;  52  I.  L.  T.  R.  147 
See  Vendor  and  Purchaser — Title.    13. 


to 
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POWER  OF  SALE. 

Assignment    by    first    tenant-for-life 

second  tenant-for-life 
[1911]  1  I.  R.  76  ;  45  I.  L.  T.  R. 
See  Settled  Land  Acts.    9. 

Construction — Procedure      I  N.  I.  J.  R.  196 

See  Settled  Land  Acts.    8. 

Inconsistent  with  Welsh  mortgage 

[1914]  1  I.  R.  23 
See  Mortgage  (General).    48. 

Nominated    personal    representative     of 

deceased  evicted  tenant 
[1916]  1 1.  R.  353,  358;  50 1.  L.  T.  R.  222 
See  Land  Purchase  Acts — Evicted  Tenant. 
9. 


POWER   OF  SALE— coreiinaed 

Of  administrator  for  distribution  among 

next-of-kin  [1917]  1  I.  R.  472 

See  Vendor  and  Purchaser — Title.    11. 

Suspension   of   mortgagees   right   of   sale- 

by  absolute   order  for  sale  in   Land 
Judges'  Court  [1907]  1  I.  R.  76 

See  Mortgage  (General).    29. 

Undivided  share  of  lunatic's  land 

[1917]  1  I.  R.  344 
See  Lunatic.     10. 
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1S19 

Administration  Action 

181» 

Admissions 

1821 

Affidavit 

1821 

Amendment 

1822 

Appeal 

1823; 

Appeakance 

1827 

Attachment 

1827 

Case  Stated 

182& 

Certioeaki 

1830 

Chambees 

183T 

Chancery  Division  - 

1837 

Chaeging  Order  (and  Stop  OedbrI 

183& 

Compromise 

1839' 

Consent 

1839 

Consolidation 

1839. 

CoNTDftriNG  Proceedings 

1840 

Costs 

1841 

Counteeolaim  -                - 

1860 

CotTRTs  (Emergency  Powbbs)  - 

1861 

Cbown  Debt 

1862 

Crown  Side 

1863. 

Default 

1863, 

Discontinuance 

1865. 

Discovery 

1866. 

Evidence 

1878. 

Execution 

1880 

Gaenishee 

1884 

Guardian  ad  Litem 

1887 

Habeas  Corpus 

1888; 

Injunction 

1888 

Inspection  op  Documents 

1890 

Inspection  of  Goods 

1890 

Inteeim  Peeseevation  of  Peopeety 

1891 

Interpleader 

1891 

Joinder  of  Causes  of  Action 

189S 

Judgment 

1894 

Judgments  Extension  Act 

1911 

Jurisdiction 

1911 

Lis  Pendens 

1912- 

Mandamus 

1912- 

Minor  Matter 

1913 

Mortgage 

1913 

Motion 

1914 

New  Trial 

1914 

Next  Friend 

1922 

Notice  of  Trial 

1923 

Notice  to  Peoceed 

1923 

Oeiginating  Summons 

1923 

Particulars 

1926 

Parties 

1929 

Paupee 

1933 

Payment  into  Coubt 

1933 

Payment  out  of  Court 

1936. 

Place  of  Trial 

1938. 
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Col. 

Plbadin-g 

1942 

Pkoduction  of  Documents 

1948 

Receiver  - 

1948 

Reference  to  Mvster 

1955 

Relatok 

1956 

Remitting 

1956 

General 

1956 

Contract 

1959 

Coif  TRACT  AND  TORT  - 

1960 

Tort  - 

1961 

Sale  by  GotraT 

1977 

Sectirity  for  Costs 

I979 

Service 

1989 

Set-ope 

2007 

•Slip-  Order 

2007 

Speciai  Case 

1838 

■Staying  Proceedings 

2008 

Stop  Order 

1838 

Third  Party  Procedure 

2014 

Time 

2017 

TRA.NSPEE  of  Action 

2017 

Trial 

2023 

Trial  op  Issues 

2027 

Trial  op  Issues  between  Co-Defen 

dants     - 

2027 

Writ  op  Summons 

2028 

Writ  Specially  Indorsed 

2030 

PRACTICE— ADJOURNMENT. 

Appeal  from — Discretion  as  fo.1  The  Court 
•of  Appeal,  under  the  particular  circumstances, 
reversed  an  order  of  the  Court  below  ad- 
journing the  trial  of  the  action  from  June  15th 
until  October  26th  ;  but  power  was  reserved  to 
the  Court  below  to  fix  another  date  than  June 
15th  in  the  event  of  circumstances  occurring 
rendering  it  necessary  in  the  interests  of  justice 
that  the  trial  should  not  proceed  on  June  15th. 
De  Freyne  v.  FUzgibbon       App.,  4  N.  I.  J.  R.  253 

PRACTICE— ADMINISTRATION  ACTION. 

1.  Chief  Clerk's  certificate — Claim  against 

estate  of  deceased  trader — Evidence  necessary  to 
sustain — County  Courts  (Ireland)  Order,  1890, 
Or.  XV III.,  r.  4.]  Where  on  the  investigatior 
of  a  complicated  demand  the  Chief  Clerk's 
certificate  (or  in  the  County  Court  the  certificate 
of  the  Clerk  of  the  Peace)  ascertains  the  amount 
due,  the  Court  wiU  not  allow  the  amount  to  be 
varied  unless  a  clear  mistake  or  manifest  abuse 
can  be  shown.  In  such  a  case  the  certificate 
will  not  be  varied  on  any  ground  which  would 
not  be  a  ground  for  ordering  a  new  trial  or 
setting  aside  the  verdict  of  a  jury.  Mackintosh 
v.  Qreat  Western  By.  Go.  ([1864]  4  Giff.  683) 
followed.  Where  a  claim  is  made  against  the 
estate  of  a  deceased  trader  for  the  price  of  goods 
alleged  to  have  been  sold  and  delivered  to  him 
in  his  lifetime  by  a  trader  with  whom  deceased 
had  dealt  for  a  number  of  years,  an  affidavit  of 
debt  made  by  the  trade  creditor  and  the  pro- 
■  duction  of  his  books  of  account  are  not,  even 
where  the  personal  representative  of  the  deceased 
offers  no  contradictory  evidence,  and  numerous 
payments  had  been  made  by  the  deceased  in 
his  lifetime  on  foot  of  the  account,  conclusive 
evidence  by  which  the  Chief  Clerk  is  bound  to 
be  satisfied,  and  the  Chief  Clerk  is  entitled,  if 


PRACTICE  —  ADMINISTRATION    ACTION— 

continued. 
he  thinks  fit,  to  require  such  creditor  to  produce 
further  evidence  as  to  his  claim.     In  re  Span, 
deceased  ;  Field  v.  Byan 

Barton,  J.,  Ch.  Div.,  50  I.  L.  T.  R.  11 

2.  ■  Costs — Payment    before    allocation — 

Special  circumstances.']  In  an  administration 
action,  where  it  appeared  to  the  Court  from  the 
Chief  Clerk's  certificate  that  there  were  no 
incumbrances  affecting  the  realty  (which  formed 
the  principal  portions  of  the  assets)  sums  on 
account  of  costs,  which  had  already  been  ordered 
to  b&  paid,  and  which  had  been  taxed,  were 
ordered  to  be  paid  out  of  certain  funds  in  Court 
before  allocation  and  before  realty  had  been  sold. 
WiUon  V.  Beggs  M.  R..  4  N.  I.  J.  R.  294 

3. Intestate's  estate — Interest  allowed  on 

amount  underpaid — Allocation  of  funds  between 
next-of-kin — Partial  division  of  assets  in  unequal 
amounts.}  By  an  order  made  on  further  con- 
sideration in  a  suit  for  the  administration  of  the 
personal  estate  of  an  intestate,  a  partial  division 
between  the  plaintiff  and  the  defendant  (the  only 
next-of-kin)  of  assets  consisting  of  mortgage 
debts  and  Consols  was  made,  but  in  unequal 
amounts,  the  value  of  the  assets  transferred  to 
the  defendant  being  less  than  those  transferred 
to  the  plaintiff.  The  final  allocation  schedule 
provided  for  payment  to  the  defendant  out  of 
the  funds  in  Court  of  the  sum  of  £916  8s.  Id., 
being  the  amount  by  which  he  was  imderpaid, 
and  for  division  of  the  residue  between  the 
plaintiff  and  the  defendant.  The  defendant 
claimed  in  addition  interest  on  the  £916  8s.  Id. 
from  the  date  of  the  order  on  further  considera- 
tion : — Held,  that  the  defendant  was  entitled 
to  payment  of  interest  on  the  £916  8s.  Id.  at 
4  per  cent,  from  the  date  of  the  order  on  further 
consideration.     Nunan  v.  Murphy 

Ross,  J.,  [19161 1 1.  R.  253 

4, Mortgage — Sale  of  mortgaged  pro- 
perty— Insolvent  estate — Secured  creditor— Salvage 
creditor — Proof,  withdrawal  of — Costs.]  In  an 
administration  suit,  by  the  decree  on  further 
consideration,  the  plaintiff  was  declared  a 
salvage  creditor,  and  a  Mrs.  G.  was  found  to 
be  the  first  mortgagee  of  premises  which  were 
ordered  to  be  sold.  Both  the  plaintifi  and 
Mrs.  G.  proved  against  the  general  personal 
estate.  The  estate  turned  out  to  be  insolvent. 
Mrs.  G.  applied  for  liberty  to  withdraw  her 
proof  of  debt  against  the  general  personal  estate 
and  rely  on  her  security  in  order  to  get  the 
benefit  of  the  rule  in  HilUard  v.  Moriarty  ([1894] 
1  I.  R.  316,  319) : — Held,  that  the  applicant  was 
entitled  under  the  circumstances  to  withdraw 
her  proof  of  debt  on  payment  of  the  costs  of  the 
application,  and  that  the  fact  that  the  p'aintifi 
was  a  salvage  creditor  did  not  prevent  the 
application  of  the  rule  in  HilUard  v.  Moriarty 
([1894]  1  I.  R.  316,  319).     Clark  v.  Doherly 

Barton,  J.,  [1916]  1 1.  R.  257 

Letters  of — Application  for,  by  accounting 

party — Ex  parte  application — Necessity 
ior  uberrima  fides        [1913]  2  I.  R.  188 
See    Probate    (and    Administration)— 
Practice.    60. 


(  1821  ) 


DIGEST  OF  CASES. 


(  1822  ) 


PRACTICE— ADMISSIONS. 

Clear — Or.  XXXII.,  r.  6.]  Admissions  under 
Or.  XXXII.,  r.  6,  must  be  clear  and  unequivocal 
and  must  not  be  dragged  out  of  isolated  para- 
graphs in  affidavits.     Ferguson  v.  M' Alpine. 

App.,  31  I.  L.  T.  R.  149 

PRACTICE— AFFIDAVIT. 

1.  Jurat — "And  I  Jenow  the  deponent."] 

An  affidavit  sworn  in  England  will  be  received 
here,  even  though  the  jurat  does  not  contain 
the  words  "  and  I  know  the  deponent."  Allaun 
V.  Fisher  K.  B.,  37  I.  L.  T.  R.  22 

la. Trust.]   An  affidavit  sworn  in  Scotland 

before  a  Notary  Public  though  containing  no 
statement  that  he  knew  the  deponent  was 
received.   Kearney  v.  McHenry    2  N.  I.  J.  R.  262 

2. Jurat- Or.  XXXVIII.,  r.  14.]    The 

jurat  of  an  affidavit  contained  no  statement 
that  the  Commissioner  knew  the  deponent  or 
some  person  named  in  the  jurat  who  certified 
bis  knowledge  of  the  deponent : — Held,  that  the 
affidavit  might  be  received.  Barnard  v.  ParneU 
q.  B.,  33  I.  L.  T.  R.  171 

3.  Jurat — Title    wrong — New    Zealand.'] 

In  an  administration  matter,  an  affidavit,  which 
had  been  prepared  to  be  used  before  the  Chief 
Clerk  in  an  inquiry  as  to  the  next-of-kin  of  the 
deceased,  was  sworn  before  a  notary  public  in 
New  Zealand.  The  jurat,  however,  omitted  the 
words  "  And  I  know  the  deponent ;  "  and  in  the 
title,  although  the  name  of  the  deceased  person 
whose  estate  was  being  administered  was  given, 
the  names  of  the  plaintiff  and  defendant  in  the 
matter  were  not  given  : — Held,  that  the  affidavit 
should  not  be  received.     Scallan  v.  Acheson 

M.  R.,  5  N.  I.  J.  R.  40 

4. Affidavit  sworn  before  Vice-Consul — 

Interlineations — Not  initialled  by  Vice-Consul — 
Filing— Order  XXXVIII.,  r.  13.]  Where  M. 
swore  an  affidavit  showing  title  to  certain  lands 
before  the  British  Vice-Consul  at  Philadelphia, 
stating  that  A.  "  entered  into  possession  of  said 
lands  and  continued  in  such  possession  until 
her  death,"  the  words  ''  of  said  lands  and  con- 
tinued in  such  possession  "  being  interlined  and 
not  initialed  by  the  Vice-Consul,  and  the  filing 
officer  in  the  Central  Office  having  refused  to 
file  the  affidavit  on  this  account.  The  Court 
made  an  order  authorising^  the  affidavit  to  be 
filed.  In  re  The  Coleraine  Rural  District 
Labourers  Order,  1908 

Barton,  J.,  45  I.  L.  T.  R  244 

5   By    corporation  —  Mandamus.]      An 

affidavit  made  in  support  of  a  motion  by  a  cor- 
poration for  a  writ  of  mandamus  cannot  foUow 
the  exact  words  of  jB.  LXV.  of  the  Crown  Rules, 
for  a  corporation  cannot  itself  make  an  affidavit, 
but  it  should  follow  the  words  as  closely  as 
l^ossible  by  the  deponent  swearing  that  the 
application  is  made  at  the  instance  of  the 
corporation  as  prosecutor.  If  this  fact  appears 
from  the  affidavit,  though  not  exactly  so  stated, 
the  Court  may  hold  there  has  been  a  substantial 
<5pmpliance  with  the  rule.  K.  (South  Dublin 
Guardians)  v.  Dublin  County  Council 

K.  B.,  40  I.  L.  T.  R.  130  ;  5  N.  I.  J.  R.  273 


PRACTICE— AFFIDAVIT— co«,«iTOcd. 

6. Copy  of,  served  on  opposite  party — 

Defective  jurat]  On  a  motion  for  final  judgment 
the  copy  of  the  affidavit  of  the  plaintiff  served 
on  the  defendant's  solicitor  omitted  to  give  in 
the  jurat  the  signature  of  the  deponent  or  the 
place  where  the  affidavit  was  sworn  : — Held,  that 
the  defect  was  fatal  to  the  motion.  Best  v. 
Woods      K.  B.,  39  I.  L.  T.  R.  44;  5  N.  I.  J.  R.  72 

7. Witness— Refusal  to  swear  necessary 

affidavit — Ordered  to  attend  for  examination — 
Order  XXXVII.,  r.  5.]  Where  a  witness  per- 
sistently refused  to  swear  a  necessary  affidavit 
for  the  purpose  of  verifying  the  signatures  to  a 
submission  to  arbitration,  the  Court  directed  his 
attendance  before  the  Master  for  examination 
under  Or.  XXXVII.,  r.  5.  Callan  v.  Heeney 
and  others  K.  B.,  41  I.  L.  T.  R.  161 

Affidavit. 

See  References  under  Affidavit. 

Irregularity  prepared — Admission  of 

28  I.  L.  T.  R.  48 
See  Practice — Judgment.    61. 

PRACTICE— AMENDMENT. 

1.  Writ  of  summons — Clerical  error.]    A 

clerical  error  in  a  writ  was  allowed  to  be  amended 
where  a  final  judgment  motion  was  pending. 
Fisher  v.  Daran  K.  B.,  36  I.  L.  T.  R.  39 

2.  Slip    in    order — Error    arising   from 

accidental  slip  of  party  seeking  to  amend  order — 
Order  XXVIII.,  r.  11.]  The  Court  has  juris- 
diction to  correct  an  error  in  an  order  arising 
from  an  accidental  slip  on  the  part  of  the  person 
who  obtained  the  order  and  seeks  to  have  it 
corrected,  although  there  was  no  error  in  the 
sense  that  the  order  as  made  did  not  carry  out 
the  intention  of  the  Court.  The  plaintiff  had 
obtained  on  notice  of  motion  an  order,  which 
was  passed  and  entered,  that  the  defendant  S. 
should  pay  to  the  plaintiff  a  certain  sum  less  by 
a  sum  of  £199  which  had  been  already  paid  into 
Court.  The  order  followed  the  terms  of  the 
plaintiff's  notice  of  motion,  which  by  mistake 
gave  S.  credit  for  the  whole  of  the  sum  of  £199, 
he  being  in  fact  entitled  to  credit  for  only  one- 
half  of  such  sum.  The  Court,  on  the  application 
of  the  plaintiff,  amended  the  order  by  sub- 
stituting for  the  words  "  less  by  the  sum  of 
£199,"  the  words,  "  less  by  one  moiety  of  the 
fum  of  £199."  Chessum  and  Sons  v.  Gordon 
([1901]  1  Q.  B.  694)  applied  and  followed. 
M'Caughey  v.  Stringer  and  Mahaffy 

M.  R.,  [1914]  1  I.  R.  73 

• Certiorari — Substantial  ground  not  set  out 

in  conditional  order    46  I.  L.  T.  R.  299 
See  Local  Government — Roads.    29. 

Ejectment    Civil    Bill   into    Equity    Civil 

Bill — County  Court  Appeals  (Ireland) 
Act,  1889,  s.  5  48  I.  L.  T.  R.  175 
See  County  Court — Appeal.     1. 
Inhabitant   householder — Qualifying    pre- 
mises— Omission         46  I.  L.  T.  R.  157 
See  Parliament — Franchise.    15. 

Of  pleadings — ^No  title  at  date  of  writ — Title 

acquired  subsequently    [1913]  1 1.  R.  48 
See  Practice— Writ  of  Summons.    3. 


(  1823  ) 


DIGEST  OP   CASES. 


(  1824  ) 


PRACTICE— AMENDMENT— Gomfc'M«ed. 

Order — Mistake — Six  years  acted  on 

28  I.  L.  T.  35 
See.  Marshalling.    3. 

Pleading  [1896]  1  I.  R.  442,  473 

See  Mortgage  (General.    53. 

Pleading  [19031  2  I.  R.  5  ; 

37  I.  L.  T.  R.  23,  note 
See  Railway— Carriage  of  Goods.    10. 

Specially    indorsed    writ  —  Striking    out 

claim  for  interest  28  I.  L.  T.  R.  136 
i>'ee  Practice — Writ  Specially  Indorsed.  20. 
See  Practice — Slip  Order. 

PRACTICE— APPEAL. 

1. Contempt — Minor    matter — Appellant 

in  contempt.]  In  July,  1894,  the  Lord  Chancellor 
made  an  order  appointing  the  father  of  the 
minor  the  guardian  of  his  person  and  fortune. 
The  mother,  with  whom  the  minor  was  residing, 
appealed  against  this  order,  and  removed  the 
minor  out  of  the  jurisdiction.  The  Lord  Chan- 
cellor then  granted  an  attachment  against  the 
mother  for  her  contempt.  On  the  application 
of  the  father,  the  Court  of  Appeal  fixed  a  day 
for  the  hearing  of  the  appeal,  and  directed  the 
mother  to  cause  the  child  to  be  produced  in 
Court  on  the  hearing  of  the  appeal.  The  mother 
failed  to  have  the  child  so  produced  in  Court, 
and  the  Court  of  Appeal  dismissed  the  appeal. 
In  re  Naish,  a  minor       App..  [18951 1  I.  R-  266 

2. Criminal  cause  or  matter — Court    of 

Appeal.]  On  a.  complaint  made  to  the  magis- 
trates under  article  12  (11)  of  the  Schedule  to 
Application  of  Enactments  Order,  1898,  against 
a  defendant  for  acting  as  urban  councillor  when 
disqualified  under  article  12  (4)  (e)  of  the  Order, 
the  magistrates  dismissed  the  complaint,  but 
stated  a  case  for  the  King's  Bench  : — Held,  that 
such  complaint  is  a  criminal  proceeding,  and  that 
therefore  no  appeal  lies  from  the  decision  of  the 
King's  Bench  Division  on  such  case  stited, 
O'Carroll  v.  Hastings       App.,  5  N.  I.  J.  R.  291 

3. Criminal  cause  or  matter— 27   Geo. 

III.,  c.  35.]  A  summons  against  a  man  under 
27,  Geo.  III.  Ir.  c.  35  for  having  been  found  in 
pursuit  of  game  on  a  Sunday  is  a  criminal 
matter,  and  hence  an  appeal  in  the  matter 
cannot  be  taken  to  the  Court  of  Appeal.  Forbes 
V.  Justices  of  Louth         App..  38  I.  L.  T.  R.  76 

4. Enlarging  time— Orders  (19051 LVIIL, 

r.  15;  LXIV.,  r.  7  —  Mistake — Bona  fide 
intention  to  appeal.]  Where  the  unsuccessful 
party  in  a  case  stated  under  27  &  28  Vict.,  c.  99- 
bona  fide  intended  to  appeal  to  the  knowledge  of 
the  opposite  party,  but  fell  into  the  mistake, 
shared  by  the  opposite  party,  that  the  order  was 
one  from  which  an  appeal  could  be  taken  within 
a  year,  and  the  posi  ion  of  the  parties  was  un- 
changed, the  Court  of  Appeal  extended  the  time 
for  appealing,  under  Order  LXIV.,  rule  7. 
Gavan  C.  G.  and  Bailieborough  R.  D.  G.  v.  Kane 
Bros.  App.,  [19131  2  I.  R.  350 

5.  Extension  ot  time  to  appeal — Notice 

of  appeal — Expiration  of  prescribed  time — Mis- 
apprehension of  fact.]  On  the  29th  Sept.,  an 
application  for  compensation  under  the  Work- 


PRACTICE— APPEAL— comimited. 
men's  Compensation  Act,  1906,  was  heard  and 
decided  by  the  County  Court  Judge  ;  on  the  25th 
Oct.  he  signed  his  award  ;  on  the  5th  Nov.  the 
solicitor  for  the  respondent  received,  in  reply  to  a 
request  made  to  the  Clerk  of  the  Crown  and  Peace 
for  the  "  actual  date  of  signing  or  perfecting  the 
award,"  a  certified  copy  of  the  said  award,  the 
terms  of  which  conveyed  to  the  said  solicitor 
that  the  award  was  signed  on  the  2nd  Nov.,  and 
he  accordingly  calculated  from  that  date  the 
twenty-one  days  allowed  for  notice  of  appeal : — 
Held,  that  a  miscarriage  having  occurred  for 
whict  the  respondents  were  in  no  way  responsi- 
ble, they  should,  notwithstanding  the  expiration 
of  the  prescribed  time,  be  given  leave  to  appeal. 
Henneberry  v.  Doyle  Bros.    App.,  46  I.  L.  T.  R.  61 

6. Extension    of    time    to    appeal^O. 

LVIII.,  r.  15 — Letter  to  solicitor  of  appellant — 
Accident  or  mistake.]  In  order  to  obtain  an 
extension  of  the  time  within  which  an  appeal  may 
be  brought  from  a  (inal  judgment,  it  must  be 
shown  that  the  appellant  formed  the  intention  of 
appealing  within  the  time  allowed  for  an  appeal. 
M  Weeney  v.  O'Connor      App.,  3S  I.  L.  T.  R.  166 

7. Extension  of  time  for.]    The  Court  of 

Appeal  (Holmes,  L.J.,  dissenting)  extended  the 
time  for  setting  down  an  appeal  to  that  Court, 
notwithstanding  that  the  time  for  appealing  had 
elapsed,  the  Court  being  of  opinion  that,  the 
would-be  appellants  had  displayed  all  through 
a  bona  fide  intention  of  appealing,  and  that  no 
change  had  occurred  which  would  render  the 
appeal  detrimental  to  the  other  parties.  Beatiie 
V.  Gordner  I  N.  I.  J.  R.  11 

8. Extension  of  time  for — Lapse  of  time 

prescribed  by  rules — Jurisdiction  of  Court  of 
Appeal — Special  grounds — Order  LVIII.,  r.  15 — 
Order  LXIV.,  r.  7.]  Where  the  time  allowed  by 
the  rules  for  appealing  from  a  decision  of  the 
King's  Bench  Division  on  a  case  stated  at 
Assizes,  pursuant  to  27  &  28  Vict.,  c.  99,  was 
allowed  to  lapse,  under  a  bona  fide  mistake 
common  to  both  parties  that  there  was  twelve 
months  within  which  an  appeal  might  be 
brought,  and  both  parties  had  acted  on  the  basis 
that  an  appeal  was  likely: — Held  (1)  that  the 
Court  of  Appeal  has  jurisdiction  under  Order 
LXIV.,  r.  7,  to  enlarge  the  time  for  appeal. 
(2)  that  under  the  circumstances  of  the  case  it 
was  one  in  which  that  jurisdiction  should  be 
exercised  by  extending  the  time  and  giving 
special  leave.  Cavan  County  Council  and  Bailie- 
dorough  E.  D.  C.  v.  Kane  Brothers 

[See  No.  i.]       45  I.  L.  T.  R.  275 

9. "  For    costs    only  " — Judicature   Act 

{Ireland),  1877,  .■;.  52.]  An  appeal  lies  from  an 
order  refusing  a  party  his  costs,  where  the  costs 
have  been  withheld,  not  on  the  ground  of  the 
conduct  of  the  party,  but  by  reason  of  the 
application  of  a  supposed  rule  of  law.  GocUe  v. 
Treacy  ;  Ingham  and  Fallon  r.  Treacy 

App.,  [1896]  2  I.  R.  267 

10. House  of  Lords- — Appellate  Jurisdic- 
tion Act,  1876  (39  <b  40  Vict.,  c.  59),  ss.  3,  12— 
Judicature  Act  {Ireland),  1877  (40  *  41  Vict., 
c.  67),  8,  86.1    Appeal  held  not  to  lie  from  orders 


(  1825  ) 


DIGEST  OF  CASES. 


(  1826  ) 


PRACTICE— APPEAL— cott«i»M6(i. 
o£  Queen's  Bench  Division  (32  I.  L.  T.  R.  27) 
and  Court  of  Appeal  ([1899]  2  I.  R.  399).     Karl 
of  Oosford,  Appellant;    Irish  Land  Comwiseion, 
Respondents  H.  L.,  [1902]  2  I.  R.  696 

{AndiB99,  A.C.  435] 

11.  House  ol  Lords — Certiorari — 39  cfc  40 

Vict.,  c.  59,  ss.  3,  12 — Judicature  Act  {Ireland), 
1877,  s.  86.]  Appeal  from  the  judgment  of  the 
Court  of  Appeal  ([1901)  2  I.  R.  215 :— ffcM, 
incompetent.  B.  {County  Council  of  Kildare], 
Appellant;  Barton  and  G.  S.  and  W.  Bailway 
Co.,  Respondents  H.  L.,  [1902]  2  I.  R.  697  ; 
36  I.  L.  T.  R.  105  ;  [And  1902,  A.C.  268] 

12. Jurisdiction — Question  of  fact.]    The 

principles  discussed,  which  guide  the  Court  of 
Appeal  in  dealing  with  the  findings  of  fact 
arrived  at  by  a  Judge  sitting  without  a  jury  in 
the  Court  of  first  instance.  Aberdeen  Glen  Line 
Steamship  Co.  v.  Mactcen  ;  The  SS.  "  Gairloch  " 
App.,  [1899]  2  I.  R.  1 

13. No  order  of  refusal— Coari  of  Appeal 

— Leave  to  appeal.']  On  an  ex  parte  application 
for  leave  to  substitute  service  of  a  writ,  the  Vice  - 
Chancellor,  having  heard  the  affidavit  on  which 
the  application  was  made  read  to  him,  did  not 
grant  the  appUoation.  No  order  refusing  the 
application  was  made  up,  and  his  lordship 
declined  to  direct  the  Registrar  of  his  Court  to 
prepare  a  memorandum  of  what  had  happened 
for  the  use  of  the  Court  of  Appeal.  The  Court 
of  Appeal  gave  liberty  to  list  an  appeal  from 
the  Vice -Chancellor  without  any  order  or  memo- 
randum being  filed  by  the  appellant.  Mahon  v. 
Mahon  App.,  3  N.  I.  J.  R.  253 

14.  — —  Notice  of  appeal — Interlocutory  ap- 
peal— Time — Security  for  costs — Resident  out  of 
jurisdiction — Or.  LVIII.,r  15.]  L.,  a  claimant 
to  certain  estates  in  Ireland,  came  from  America 
where  he  resided,  to  claim  them.  Judgment 
was  given  against  him  on  July  13,  1898,  and  he 
returned  to  America  without  having  paid,  and 
without  having  been  asked  by  the  defendants 
to  pay,  the  costs  of  his  unsuccessful  proceedings. 
On  July  13,  1899,  L.  served  notice  of  appeal- 
The  defendants  moved  to  set  aside  his  notice  of 
appeal,  on  the  ground  that  it  was  not  served 
within  12  calendar  months  of  the  date  of  the 
decision  appealed  from,  and  further  asked  that 
he  should  give  security  for  costs  : — Held,  that 
the  notice  of  appeal  was  served  in  time,  the 
period  fixed  by  the  rule  being  computed  ex- 
clusive of  the  first  day  and  inclusive  of  the  last, 
and  that  taking  into  consideration  the  circum- 
stances of  the  case,  and  that  the  defendants  had 
shown  no  anxiety  about  their  costs  at  an  earlier 
period  of  the  proceedings,  the  Court  would  not 
depart  from  the  ordinary  course  of  allowing  a 
litigant  to  appeal,  and  would  not  compel  him 
to  give  security  for  the  defendants'  costs. 
Lynch  v.  Glarkin  App.,  33  I.  L.  T.  R.  157 

15. Order,  whether  final  or  interlocu- 
tory— Vendor  and  purchaser — Summons.]  An 
order  made  on  a  summons  under  the  Vendor 
and  Purchaser  Act  is,  for  the  purpose  of  an 
appeal,  an  interlocutory  order.  In  re  Doyle  and 
O'Hara's  Contract   App.,  [1899]  1  \.  R.  113,  118 


PRACTICE— APPEAL— conJiwMetZ. 
16. Persons    not    named    as    parties — 

Motion  on  notice.]  The  Court  of  Appeal  may 
give  liberty  to  appeal  to  a  person  who  is  not 
named  as  a  party  to  the  suit.  In  England  the 
application  is  made  ex  parte,  but  in  Ireland  the 
application  is  made  by  motion  on  notice. 
Belfast  Chiardians  v.  Belfast  Corporation 

App.,  43  I.  L.  T.  R.  247 

17. Petty   Sessions,   from  —  One   Petty 

Sessions  district  covering  two  Quarter  Sessions 
divisions — Forum  of  appeal,  how  determined — 
Absence  of  express  words  of  adjudication  of  guilt 
in  an  order  reversing  on  appeal  a  dismiss  on  the 
merits—li  *  15  Vict,  c.  93  s.  24  (6)— 5  <«•  6 
Vict.,  c.  106,  s.  99.]  The  proper  Quarter  Sessions 
division  to  which  to  take  an  appeal  from  Petty 
Sessions  under  section  24  of  the  Petty  Sessions 
Act,  1851,  is  to  be  determined  by  the  place 
where  the  complaint  was  in  the  first  instance 
tried  at  Petty  Sessions.  An  order  of  Quarter 
Sessions  that  a  dismiss  on  the  merits,  ordered 
at  Petty  Sessions,  be  reversed,  and  that  a 
certain  fine  be  paid  by  the  defendants,  but  con- 
taining no  express  words  adjudicating  the  defen- 
dants guilty,  is  a  good  order  under  section  24  (6) 
of  the  Petty  Sessions  Act,  1851.  R.  {Conway) 
V.  Co.  Tyrone  JJ.        K.  B.,  39  I.  L.  T.  R.  225 

18.  Time  expired — Minor  attaining  age — 

Judicature  Act,  s.  54.]  Where  more  than  seven 
years  had  elapsed  from  the  date  of  an  order  of 
the  Master  of  the  Rolls  in  Chambers,  and  four 
months  from  the  attaininpr  of  age  of  the  infant 
whoso  property  was  affected  by  the  order : — 
Held,  that,  as  the  funds  were  still  in  Court,  and 
the  relations  of  the  parties  remained  unchanged 
from  the  date  of  the  order,  and  the  delay  in 
bringing  the  motion  was  explained  by  the  fact 
that  the  minor  had  been  under  age,  leave  to 
appeal  should  be  given.     Philpot  v.  PhiVpot 

M.  R.,  42  I.  L.  T.  R.  165 

[1912]  1 1.  R.  212,  215,  231,  245,  286  ; 

46  I.  L.  T.  R.  51, 107,  298 
See  Land  Purchase  Acts— Practice.  6,  6, 7. 

Copy  of  judgment  in  Court  below 

[1899]  1 1.  R.  107 
See  Solicitor — Bill  of  Costs.    38. 

Death  of  appellant — -Action  for  fraudii- 

lent      misrepresentation  —  Judgment 
directing  inquiries 
[1900]  1  I.  R.  273  ;  34  I.  L.  T.  R.  48 
See  Executor — ^Liabilities.    2. 

Death  of  respondent,  pending 

28  L  L.  T.  R.  29 
See  Practice — Continuing  Proceedings.  4. 

Discretion  of  Court  below 

[1895]  2  I.  R.  320  ;  29  I.  L.  T.  R.  58 
See  Practice — Remitting.    34. 

Evidence  [1894]  1  I.  R.  417 

See  Patent.    S. 

Leave  to — From  award  of  arbitrator 

[1894]  2  I.  R.  181  ;  28  I.  L.  T.  R.  33 
See  Housing  of  the  Working  Classes  Act, 
1890.     2. 

Order  in  chambers    [1895]  1  I.  R.  309,  320 

See  Practice  (Matrimonial)— Particulars.  3. 

3h: 


(  1827  ) 


DIGEST  OF  CASES. 


(  1828  ) 


PRACTICE— APPEAL— cojiiiKucd. 

To  the  House  of  Lords— Common  law — 

Interlocutory  order 

[1889]  2  I.  R.  399  ;  [1902]  2  I.  R.  696  ; 

32  L  L.  T.  R.  26,  78  ;  33  I.  L.  T.  R.  157 
See  Land  Law  Acts— Fair  Rent.    60. 

PRACTICE— APPEARANCE. 
1. Default  of — Order  for  revivor.]    Order 

LXVII.,  1.  5,  applies  to  the  Bervice  of  an  order  of 
revivor,  and,  therefore,  the  filing  of  it  in  the 
proper  office  is  sufficient  in  a  case  where  the 
defendant  has  entered  no  appearance.  Lucas  v. 
Salazar  K.  B.,  40  I.  L.  T.  R.  12 

2.  • — —  Joint  appearance — Service  nf  notices.'] 

Where  three  defendants  entered  a  joint  appear- 
ance to  a  writ  and  gave  the  same  address  : — 
Held,  that  in  serving  a  notice  of  motion  for 
final  judgment,  it  was  sufficient  to  serve  one 
notice  at  the  given  address.     Ward  v.  Hoey 

K.  B.,  37  I.  L.  T.  R.  235 

3. Person  not  named  as  defendant,  and 

not  served — Writ  of  summons  for  the  recovery 
of  land  —  Leave  to  appear  and  defend  —  .4/<er 
time  allowed  for  appearance  expired  —  R.  S. 
C.,  Or.  XII.,  rr.  17,  18 — Motion  ex  parte.] 
Where  an  action  for  the  recovery  of  land  had 
been  instituted,  a  person  not  named  in  the 
writ  of  summons,  and  not  served  therewith 
may  apply  ex  pnrte  for  leave  of  the  Court  or  a 
Judge  to  appear  and  defend ;  and  notwith- 
standing that  the  time  allowed  for  appearance 
has  expired.     Drina  v.  Sexton 

K.  B.,  36  I,  L.  T.  R.  79  ;  2  N.  I.  J.  R.  124 

PRACTICE— ATTACHMENT 

1. Indorsement  on  order— Order  XLI., 

r.  4.]  The  Court  will  not  attach  a  person  for 
disobedience  to  an  order  of  the  Court  requiring 
the  person  to  do  a  given  act  within  a  given  time 
unless  a  copy  of  the  order,  with  a  proper  indorse- 
ment, is  served  upon  him  in  due  time,  in  accord- 
ance with  the  provisions  of  Or.  XLI.,  j'.  4. 
The  fact  that  the  person  sought  to  be  attached 
for  disobedience  was  present  in  Court  when  the 
order  was  made,  is  not  sufficient  to  dispense 
with  fiuch  service  of  the  order.  A  person  who 
was  ordered  by  the  Court  to  deliver  up  clear 
and  absolute  possession  of  certain  premises  on 
or  before  the  15th  January,  1910,  refused  to 
deliver  Up  possession  of  the  premises  on  the 
17th  January,  1910.  He.  had  been  present  in 
Coiu-t  when  the  order  was  made,  and  this  fact 
was  recited  in  the  order,  but  no  copy  of  the  order 
was  served  upon  him  till  the  18th  January,  IftlO. 
The  Court  refused  to  make  an  order  attaching 
him  for  contempt.  Hem-ne  v.  Tennant  (14  Ves. 
1.S6)  distinguished.  Century  Insurance  Co.  v. 
Larkin  M.  R.,  [1910]  1  I.  R.  91 

2. Jurisdiction  of  Court  of  flrst  instance 

to  enforce  order  of  tlie  Court  of  Appeal — Con- 
tempt of  Court — Order  of  Court  of  first  instance 
reversed  by  Court  of  Appeal — Or.  XLII.,  r.  7.] 
By  an  order  of  the  Master  of  the  Rolls  the 
defendants  were  restrained  from  proceeding 
further  with  the  erection  and  completion  of  a 
certain    building    which    the    plaintifi    alleged 


PRACTICE— ATTACHMENT— wntoMeii. 

obstructed  the  light  coming  through  his  ancient 
windows.  The  plaintiff  appealed  from  this  order 
on  the  ground  that  it  did  not  include  a  man- 
datory injunction  commanding  the  defendants  to 
pull  down  the  building,  complained  of.  The 
Court  of  Appeal  discharged  the  order  of  the 
Master  of  the  Rolls,  and  ordered  the  defendants 
to  have  the  building  complained  of  forthwith 
pulled  down.  The  defendants  disobeyed  this 
order,  and  the  plaintiff  thereupon  applied  to  the 
Master  of  the  Rolls  for  a  writ  of  attachment  for 
contempt  of  Court  to  issue  against  them.  The 
Master  of  the  Rolls  refused  the  application, 
being  of  opinion  that  the  contempt  of  which 
the  defendants  had  been  guilty  was  a  contempt  of 
the  Court  of  Appeal,  and  that  he  accordingly  had 
no  j  iirisdiotion  to  punish  it.  On  an  appeal  from 
this  decision  to  the  Comt  of  Appeal : — Held, 
that  the  Master  of  the  Rolls  had  jurisdiction  to 
make  the  order  sought  for,  and  that,  as  the 
plaintiff  was  entitled  to  the  order,  the  issue  of  a 
writ  of  attachment  should  be  directed  by  the 
Court  of  Appeal,  not  in  the  exercise  of  an  ex- 
clusive jurisdiction,  but  by  way  of  reversal  of 
the  order  of  the  Master  of  the  Rolls.  Fortescue 
V.  M'Keown      M.  R.,  App.,  [1914]  1  I.  R.  30,  32 

3. No  limit  of  time  in  ludgment — In- 
junction— Sestraining  order — Wilful  disobedience 
— Trespass  —  Indorsement  —  Or.  XLI.,  r.  4.] 
The  Court  granted  an  injunction  restraining  the 
defendant  in  the  action  from  residing  in  the 
house  of  the  plaintiff.  No  time  was  limited  by 
the  judgment  within  which  the  terms  of  the 
injunction  were  to  be  complied  with,  nor  was 
there  any  memorandum  of  indorsement  on  the 
copy  of  the  judgment  served  on  the  defendant 
as  provided  for  by  Or.  XLI.,  r.  4.  The  defen- 
dant in  disobedience  to  the  injunction  continued 
to  reside  in  the  house  of  the  plaintiff ; — Beld, 
that  Order  XLI.,  r.  4,  did  not  apply  to  a  pro- 
hibitive order  of  the  kind,  and  that  the  defen- 
dant should  be  attached  for  his  disobedience. 
Murphy  v.  Willcoclcs 

[1911]  1  I.  R.  402  ;  45  I.  L.  T.  R.  176 

4.  • Non-lodgment  of  certified  balance — 

Fiduciary  relation.  In  an  action  to  administer 
the  personal  estate  of  P.  T.,  deceased,  the  judg- 
ment on  further  consideration  ordered  the 
defendants,  who  were  administrators  with  the 
will  annexed  of  the  widow  of  the  deceased,  to 
lodge  in  Court  £310,  the  balance  certified  to 
be  due  by  her  to  the  estate.  The  defendants 
having  failed  to  comply  with  the  order,  the 
plaintiff  moved  that  they  might  be  arrested  and 
committed  to  prison  for  their  contempt ;- — Held, 
that  no  fiduciary  relation  between  the  parties 
had  been  established,  and  therefore  that  an 
order  for  attachment  could  not  be  granted. 
Taaffe  v.   Fitzsimons 

V.-C,  [1894]  1  I.  R.  63 

Contempt— Solicitor  35  I.  L.  T.  302 

See  Solicitor — Duties.    4. 

Incorporated  company — ^Motion  to  attend 

and  answer  [1902]  2  I.  R.  82 

See  Contempt  of  Court.    7. 


(  1829  ) 


DIGEST  OF  CASES. 


(  1830  ) 


THACTICE— CASE  STATED. 

1. Abstract  question — Landlord  and  Ten- 

■ant — Land  Law  (Ireland)  Act,   1896,  s.   1   (1), 
(a),  (g) — Fair  rent — Occupation  interest — "  Cir- 
■curmtances  of  the  case,   holding,  and  district."'] 
The    Irish    Land    Commission   having,    at   the 
request  of  the  landlord,  stated  a  case  for  the 
Court  of  Appeal,  raising  the  question  whether 
in  fixing  the  fair  rent  of  a  holding  the  Court  is 
bound  to  assume  and  to  fix  the  fair  rent  upon 
the  assumption  (a)  that  the  annual  sum  referred 
to  in  sub-section  (1)  (a)  of  section  1  of  the  Land 
Law  (Ireland)  Act,  1896,  is  the  annual  sum  at 
which,  after  all  the  circumstances  of  the  case, 
holding,  and  district,  have  been  taken  into  con- 
sideration, the  holding  in  the  landlord's  hands 
might  reasonably  be  expected  to  let  from  year 
to  year  to  a  solvent  and  prudent  tenant  who 
desired  to  derive  a  benefit  from  the  occupation 
of  the  tenement  and  not  from  its  sale ;  (6)  that 
the  fair  rent  of  the  holding  referred  to  in  sub- 
section (1)  (g)  of  section  1  of  the  Land  Law 
■(Ireland)  Act,  1896,  is  the  annual  sum  referred 
to  in  sub-section  (1)  (a)  of  the  same  section  less 
by  a  reasonable  allowance  in  respect  of  the  sum 
which  would  represent  the  present  annual  value 
of  the  improvements  made  by  the  tenant ;  the 
Court  of  Appeal  declined  to  answer  the  question 
on  the  grounds  that  it  was  not  a  question  of 
law    which   was    within   their   jurisdiction    to 
determine  :  that  it  was   an   abstract  question, 
the  answer  to  which  would  not  necessarily  affect 
the  determination  of  the  fair  rent  of  the  holding 
before  the  Court,  and  could  not  be  of  general 
application  to  other  oases  :  and  that  the  question 
was  ambiguous  and  indefinite.    Earl  of  Gosford, 
Landlord  ;  Blair,  Tenant 

App.,  [1899]  2  I.  R.  453  ;  33  I.  L.  T.  R.  66 

2. Costs  of  preparation — Order  awarding 

costs. — Review  by  a  different  Court — Practice — 
How  changed— 20  *  21  Vict.,  c.  43,  s.  3,  Sch.  A.} 
According  to  the  Irish  practice,  on  case  stated 
under  20  &  21  Vict.,  c.  43,  an  order  of  the  King's 
Bench  awarding  costs  to  the  siiccessful  appellant 
only  carries  costs  from  the  time  of  lodging  the 
case  stated  in  the  oflice  of  the  King's  Bench 
Division.  Where  an  order  is  made  by  a  Court 
in  view  of  an  existing  practice,  the  practice  will 
not  be  reconsidered,  in  reference  to  that  order, 
by  a  differently  constituted  Court.  Banbridge 
Urban  District  Council  v.  Grdcey 

K.  B.,  39  I.  L.  T.  R.  106  ;  5  N.  I.  J.  R.  147 

3. Notice  under  20  &  21  Vict.,  c.  43,  s.  2.] 

Where,  under  the  Cruelty  to  Animals  Act,  12  & 
13  Vict.,  c.  92,  an  appeal  was  taken  from  a 
dismissal  by  the  magistrates  at  Petty  Sessions, 
and,  although  a  copy  of  the  case  was  served  on 
the  respondent,  no  notice,  as  required  by 
section  2  of  the  20  &  21  Vict.,  c.  43,  was  served 
on  him,  the  Court  refused  to  measure  the  costs, 
and  directed  that  they  should  be  taxed  in  the 
ordinary  way.  Dapping -Hepenstal  v.  Dapping 
Q.  B.,  29  I.  L.  T.  356 

4. Question  of  law — By  Jud^e  of  Assise 

— 27  *  28  Vict.:  c.  99,  «.  35.]  Upon  a  special 
case,  stated  under  27  &  28  Vict.,  c.  99,  s.  35, 
by  a  Judge  of  Assize,  the  Divisional  Court  can 


PRACTICE -CASE  ST klED— continued- 
express  an  opinion  upon  a  question  of  law  only — 
not  upon  the  question  of  fact,  nor  upon  the 
question  whether  there  was  or  was  not  evidence 
to  sustain  a  finding  of  fact.  MacCormack  v 
Courtney  Q.  B.,  [1895]  2  I.  R.  97  ; 

28  I.  L.  T.  R.  66 

Costs  49  I.  L.  T.  R.  128 

/See  Solicitor— Bill  of  Costs.    21. 

Kvidenoe  [1901]  2  I.  R.  423 

See  Game.    6. 

Justices — Decision  of  Superior  Court  upon 

— Appeal  to  Quarter  Sessions 
[1900]  2  I.  R.  307  ;  33  I.  L.  T.  R.  168 
See  Justices — Quarter  Sessions.    22. 

Ser-.-ice 

[1909]  2  I.  R.  681  ;  43  I.  I,.  T.  R.  52 
See  Justices — Case  Stated.    5. 

23  Vict.,  c.  4 — Finality  of  decision 

[18971  2  I.  R.  157 
<See  Poor  Rate — Exemption.    2. 

PRACTICE— CERTIORARI. 

1. Appeal  to  Quarter  Sessions  from  con- 
viction at  Petty  Sessions — No  objection  to  form 
of  summons  at  Petty  Sessions  —  Amendment  of 
summons  and  conviction  at  Quarter  Sessions — 
.Jurisdiction.^  The  prosecutor  was  summoned 
to  Petty  Sessions  for  assault,  and  was  convicted. 
The  summons  did  not  contain  the  averment  that 
the  party  aggrieved  had  declined  or  refused  to 
prosecute.  The  conviction  followed  the  form 
of  the  summons,  to  which  no  objection  was  taken 
at  the  hearing.  The  prosecutor  appealed  to 
Quarter  Sessions,  where  evidence  was  given  in 
support  of  the  said  averment.  The  summons 
was  apiended  by  adding  this  averment,  and  the 
conviction  was  confirmed .  An  application  was 
made  to  make  absolute  a  conditional  order  for 
certiorari  to  quash  the  decision  of  the  Magistrates 
at  Petty  Sessions,  and  also  at  Quarter  Sessions  : — 
Held,  that  the  effective  order  capable  of  being 
quashed  was  the  order  of  Quarter  Sessions,  and 
as  that  order  was  good  the  conditional  order 
must  be  discharged.  Held  also,  that  an  order 
of  Quarter  Sessions  can  be  quashed  on  certiorari 
R.  {Fleming)  v   Londonderry  Justices. 

K.  B.,  42  I.  L.  T.  R.  205 

2. Appeal  to  Quarter  Sessions  pending— 

Order  bad  on  its  face.']  When  a  party  nas  taken 
an  appeal  from  an  order  of  Petty  Sessions  the 
King's  Bench  Division  will  not,  while  the  appeal 
is  pending,  grant  a  certiorari  to  quash  the  order, 
though  it  be  bad  on  its  face.  R.  v.  Sparrow 
(2  T.  R.  196  n.  (a)  followed.  R.  (Vaughan)  v. 
Meath  JJ.  (38  I.  L.  T.  E.  12)  distinguished. 
B.  {MiUer)  v.  Mnnaghan  J  J. 

K.  B.,  40  I.  L.  T.  R.  51 

3. Civil    Bill    decree  —  Affidavit.']      An 

affidavit  to  ground  a  motion  for  a  writ  of  cer- 
tiorari to  remove  into  the  Superior  Courts  a 
judgment  of  the  Civil  Bill  Court  should  be 
entitled,  "  In  the  High  Court  of  Justice  in 
Ireland,"  with  the  addition  of  the  Division  and 
the  names  of  the  parties.    Quinn  v.  Malmie 

Q.  B.,  23  I.  L.  T.  K.  79 
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4. Civil  Bill  decree  for  over    £20— Pe- 

moval  into  High,  Court — Civil  Bill  Procedure 
Amendment  Act.  1864  (21  d:  28  Vict.,  c.  991,  .'.  9.] 
Where  a  year  has  elapsed  from  the  date  of  a 
Civil  Bill  decree,  and  it  has  not  been  renewed, 
it  cannot  be  removed  by  certiorari  into  the  High 
Court  mider  section  9  of  the  Civil  Bill  Procedure 
Amendment  Act,  r864.  Rutherford  v.  Mulligan 
K.  B.,  [1916]  2  1.  R.  31  ;  50  I.  L.  T.  R.  6 

5. Civil  Bill  decree — Amount  recovered  for 

debt  under  £20 — Addition  of  costs,  bringing  up 
amount  recovered  to  over  £20 — Renewal — Removal 
into  High  Court — 27<fc28  Vict.,  c.  99.1  Where 
a  Civil  Bill  decree  has  been  obtained  for  a  debt 
under  £20  with  costs,  bringing  the  amount  re- 
covered to  a  sum  exceeding  £20,  and  renewed 
by  a  decree  not  specifying  the  respective  sums 
recovered  for  debt  and  costs,  the  renewal  decree 
cannot  be  removed  into  the  High  Court  of 
Justice  by  certiorari,  under  27  &  28  Vict.,  c.  99, 
Colhoun  V.  Knox  K.  B.,  [1903]  2  I.  R.  177  ; 

37  I.  L.  T.  R.  15  ;  3  N.  I.  J.  R.  48 

6. Civil  Bill  decree — Appeal  pending — 

27  &  28  Vict ,  c.  99,  s.  9.]  A  Civil  Bill  decree 
can  be  brought  up  by  certiorari  while  an  appeal 
without  stay  of  execution,  is  pending.  O'Reilly 
V.  Coyle  App.,  37  I.  h.  T.  R.  10  ; 

3  N.  I.  J.  R.  120 

7. Civil   Bill   decree — Certiorari — Appeal 

pending  —  Practice.]  The  Court  will  issue  a 
certiorari  to  bring  up  a  Civil  Bill  decree  notwith- 
standing that  notice  of  appeal  from  the  decree 
has  been  served  on  the  plaintiff  and  lodged. 
O'Reilly  v.  Coyle  (37  I.  L.  T.  R.  10)  followed. 
Scott  V.  Hyland  App„  [1911]  2  I.  R.  54 

8. Civil  Bill  decree — Decree  reduced  below 

£20  by  seizure  under  fi.  fa.— 27  *  28  Vict.,  c.  99, 
s.  9.]  A  Civil  Bill  decree  for  £30  15a.  (including 
£8  9s.  for  costs^  having  been  reduced  to 
£19  10s.  3d.  by  a  sum  realised  under  a  seizure 
made  by  the  Sheriff,  a  writ  of  certiorari  was 
granted  to  remove  the  decree  into  the  Superior 
Courts,  the  execution  to  be  issued  thereon  to 
be  for  the  balance  due  on  foot  of  the  decree. 
Glenn  v.  Neely  Q.  B.,  31  I.  L.  T.  R.  161 

9.  Civil  Bill  decree — Original  decree  under 

£20  affirmed  on  appeal  for  sum  over  £20.]  Where 
a  Civil  Bill  decree  has  been  obtained  for  a  sum 
under  £20,  and  has  been  aifirmed  on  appeal  to 
the  Judge  of  Assize  for  a  sum  ever  £20,  such 
affirmance  can  be  brought  up  on  certiorari. 
Trim  Guardians  v.  Tyrrell 

K.  B.,  37  I.  L.  T.  R.  72  ;  3  N.  I.  J.  R.  173 

10.  • Conviction  —  Trespass — Discretion  of 

the  Court— U  &  15  Vict,  c.  92,  s.  8—36  dk  37 
Vict,  c.  82.]  On  an  application  for  a  certiorari 
to  quash  a  conviction  by  Justices  made  in  excess 
of  jurisdiction,  where  the  penalty  has  been 
already  undergone,  and  the  members  of  the 
Court  are  of  opinion  that  no  substantial  benefit 
would  accrue  to  the  applicant  by  the  granting 
of  the  order,  they  will  exercise  their  discretion 
and  refuse  the  motion.  R.  {Fisher)  v.  Justices 
of  County  Down  Q.  B.,  31  I.  L.  T.  R.  8 

11. Costs — Successful  prosecutor.]    The 

King's  Bench  Division  in  Ireland  can  give  costs 
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in  certiorari  proceedings  of  a,  civil  natare  to  a 
successful  prosecutor.  The  reason  of  the  dis- 
tinction in  this  respect  between  the  powers  of 
the  English  and  the  Irish  Courts  explained.  R. 
{Shannon)  v.  Holywood  Urban  District  Council 
K.  B.,  [1905]  2  I.  R.  154  ;  38  I.  L.  T.  B.  207 

12. County   council   order   dividing  an 

urban  district  into  wards — Local  Government 
(Ireland)  Act,  1898 — Inchoate  proceeding-appli- 
cation of  Enactments  Order  {22nd  December,  1898), 
AHicle  26,  Article  36  (10),  rr.  6  and  8.]  An 
order  of  a  county  council  under  the  Application 
of  Enactments  Order  of  22nd  T^ecember,  1898, 
Article  26,  dividing  an  urban  district  into  wards, 
being  an  inchoate  or  provisional  order  merely, 
imposing  no  obligation  until  confirmed  by  the 
Ijocal  Government  Board,  cannot  be  made  the 
subject  of  certiorari.  R.  {.Jordan)  v.  Enniskillen 
Urban  District  Council  and  Fermanagh  County 
Council  K.  B.,  [1902]  2  I.  R.  452  ; 

35  I.  L.  T.  R.  241 

13. Equity  Civil  Bill  decree— Ci!)«7  Eill 

Courts  Procedure  Amendrnevt  {Ireland)  Act, 
1864.]  Where  an  equity  Civil  Bill  decree  for  the 
payment  of  a  sum  of  money  was  obtained  against 
a  defendant  and  remained  unpaid,  and  it  was 
proved  that  the  defendant,  who  was  a  married 
woman,  had  no  separate  estate,  except  an  interest 
in  certain  real  property : — Held,  that  the  decree 
could  be  removed  into  the  King's  Bench  Division 
of  the  High  Court  under  27  &  28  Vict.,  c.  99, 
s.  9  (Civil  Bill  C  ourts)Amendment  (Ireland) 
Act,  1864.     Reid  v.  Stack 

K.  B.,  51  I  L.  T.  R.  61 

14.  • Equity   Civil    Bill    decree — Removal 

into  High  Court.}  An  equity  Civil  Bill  decree 
for  over  £20,  exclusive  of  costs,  may  be  removed 
into  either  the  King's  Bench  Division  or  the 
Chancery  Division.  Reid  v.  Stack  (51 1.  L.  T.  R. 
61)  followed.     Hurley  v.  O'Leary 

K.  B.,  51 1.  L.  T.  R.  62 
See  Justices. 

15.  ■  Equity  Civil    Bill   decree — Removal 

of — Return  of  nulla  bona — 27  ifc  28  Vict.,  c.  99, 
s'.  9— County  Court  Rules,  Or.  XXXVI.,  r.  22.1 
Where  an  Equity  Civil  Bill  decree  for  the  pay- 
ment of  a  sum  certain  as  damages  for  breach  of 
trust  was  obtained  against  a  defendant  and 
remained  unpaid,  and  it  was  proved  that  the 
defendant  had  no  goods  that  could  be  seized 
under  a  decree  of  the  County  Court,  but  was 
entitled  to  a  licensed  house  and  premises  which 
he  held  as  a  yearly  tenant : — Held,  that  the 
decree  could  be  removed  into  the  High  Court  by 
certiorari  under  27  &  28  Vict.,  c.  99,  s.  9,] 
M'Donnell  v.  Fitzgerald    K.  B.,  47  I.  L.  T.  R.  229 

16. Grounds    of    conditional    order    of 

certiorari' — Conviction — Relying  upon  different 
grounds.]  Where  a  conditional  order  of  certiorari 
has  been  made  on  certain  specified  grounds,  the 
Court  will  not,  as  a  rule,  allow  such  specified 
grounds  to  be  enlarged  on  the  motion  to  make 
the  conditional  order  absolute.  R.  {Conroy)  v. 
County  Dublin  Justices    K.  B,,  44  I.  L.  T.  B.  281 

17. Judicial    or    quasi-judicial    acts— 

Local  Government — Poor  law  guardians — Super- 
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annuation  allowances — Union  Officers  Super- 
anrmalion  (Ireland)  Acts,  1865  and  1872  (28  cfe  29 
Vict.,  c.  26,  and  35<fc36  Vict.,  c.  89)— Local 
Government  Board  (Ireland)  Act,  1872  (35  <fc  36 
Vict.,  c.  69)— Union  Officers  (Ireland)  Act,  1885 
(48  <fe  49  Vict.,  c.  80)— Resolution  by  guardians — 
Want  of  evidence — Local  Oovernment  Board — 
Consent — Consent  to  invalid  resolution — Order 
without  jurisdiction — Consent  varying  amount  of 
allowance — Excess  of  jurisdiction — Conditional 
order — Application — Affidavit — Uberrima  fides.] 
When  the  power  to  do  an  act  is  vested  in  a 
public  body  or  department,  and  necessarily 
implies  the  determination  of  the  existence  of 
facts  and  conditions  under,  which  the  power  is 
exercisable,  such  body  or  department  in  exer- 
cising  such  power  acts  in  a  judicial  or  quasi- 
judicial  capacity,  and  must  decide  on  the 
existence  of  such  facts  or  conditions  on  relevant 
and  material  evidence,  though  not  necessarily 
under  the  strict  rules  of  evidence  binding  judicial 
tribunals  proper.  Any  such  act  which  is  done 
without  any  or  sufficient  evidence  of  the  kind 
mentioned  is  reviewable,  and  can  be  quashed 
oh  certiorari  as  made  without  and  in  excess  of 
jurisdiction.  The  jarisdiction  to  grant  super- 
annuation allowances  to  officers  of  poor  law 
unions,  conferred  on  poor  law  guardians  by  the 
Union  Officers  Superannuation  (Ireland)  Acts, 
1865  to  1872  (28  &  29  Vict.,  c.  26,  and  35  &  36 
Vict.,  c.  89),  and  the  Union  Officers  (Ireland) 
Act,  1885  (48  &  49  Vict.,  c.  80),  and  the  juris- 
diction conferred  on  the  Local  Government 
Board  for  Ireland  by  the  above  statutes  and  the 
Local  Government  Board  (Ireland)  Act,  1872 
(35  &  36  Vict.,  c.  69),  to  consent  to  the  grant  of 
such  allowances,  depend  in  their  exercise  upon 
the  existence  of  the  statutory  conditions  under 
which  such  allowances  can  be  made.  A  grant 
made  without  evidence  of  or  materials  for  the 
determination  of  the  existence  of  such  con- 
ditions is  ultra  vires,  and  made  without  and  in 
excess  of  jurisdiction,  and  the  Local  Government 
Board  cannot  by  their  consent  give  effect  to 
such  invalid  grant.  The  jurisdiction  to  consent 
to  the  grant  of  such  allowance  conferred  by  the 
above  statutes  on  the  Local  Government  Board 
is  merely  jurisdiction  to  give  or  refuse  consent, 
and  an  order  of  the  Board  consenting  to  the 
grant,  but  varying  the  amount  granted,  is  made 
in  excess  of  jurisdiction.  Nine  persons,  described 
as  ratepayers  in  the  union,  obtained  a  con- 
ditional order  for  a  certiorari  to  bring  up  and 
quash  a.  resolution  of  the  poor  law  guardians 
granting  a  pension  to  a  former  master  of  the 
workhouse  of  the  union.  Six  of  the  prosecutors 
were  also  guardians,  and  were  present  at  the 
meeting  at  which  the  resolution  impeached  was 
passed  unanimously.  This  fact  was  not  expressly 
stated  in  the  affidavit  grounding  the  application 
for  the  conditional  order  ;  but  that  affidavit  set 
out  fully  the  history  of  the  case,  exhibited  the 
minutes  of  the  meeting,  showing  the  names  of 
the  six  prosecutors  as  present,  and  stated  that 
at  a  subsequent  meeting,  at  which  two  of  the 
prosecutors  were  present,  a  protest  was  entered 


PRACTICE— CERTIOR  ABI—co»<mwed. 

against  the  consent  of  the  Local  Government 
Board  to  the  grant  of  the  pension  ; — Eeld  (1), 
that  even  if  there  was  a  want  of  uberrima  fidee 
as  regards  the  six  prosecutors  who  were  guar- 
dians, and  voted  the  grant,  that  cculd  not  affect 
the  three  remaining  prosecutors,  and  the  order 
could  be  amended,  if  necessary,  by  striking  out 
the  names  of  these  six  prosecutors  :  and  (2),  that 
on  the  facts  it  was  impossible  to  conclude  that 
there  was  any  desire  or  motive  to  deceive,  and 
there  was  no  lack  of  uberrima  fides  on  the  part 
of  the  prosecutors.  B.  (Bryson)  v.  The  Guardians 
of  Lisnaskea  Union      K.  B.,  [19181  2  I.  R.  258 

18. Justices  —  Jurisdiction  —  14  &    15 

Vict.,  c.  92,  s.  15 — Summary  Jurisdiction  Act.] 
An  order,  made  in  favour  of  the  complainant  by 
Justices  on  a  summons  for  possession,  stated 
that  the  tenancy  was  a  weekly  tenancy,  but 
omitted  to  state  the  amount  of  the  rent.  It 
therefore  failed  to  show  on  its  face  that  the 
Justices  had  jurisdiction  to  make  it.  The  defen- 
dant was  put  out  of  possession  on  a  warrant 
issued  under  the  order.  The  defendant  subse- 
quently applied  for  a  conditional  order  for  a 
writ  of  certiorari  to  quash  the  order :  Held,  by 
the  Court  of  Appeal  (affirming  the  decision  of 
the  King  s  Bench  Division),  that  the  conditional 
order  should  not  be  granted  ;  that  the  granting 
of  a  writ  of  certiorari  at  the  instance  of  a  private 
person  is  a  matter  of  discretion,  and  not  ex 
debito  justitioe ;  that,  as  the  order  had  been 
executed  and  the  writ  of  certiorari  would  not 
restore  her  to  possession,  no  benefit  would  be 
gained  by  the  applicant  from  the  writ,  as  her 
rights  were  not  prejudiced  by  the  order,  seeing 
that  it  was  null  and  void.  The  writ  of  certiorari 
is  the  apt  means  for  preventing  the  infliction  or 
continuance  of  any  wrong  by  any  unwarranted! 
assumption  of  jurisdiction.  B.  (M''Swiggan)  v. 
Justices  of  County  Londonderry 

K.  B.,  [1905]  2  I.  R.  318 

19. Local  Government — County  council 

— Proposal  committee — Lowest  tender — Resolution 
— Contract — Mandamus — Procedure  of  Councils 
(Privy  Council)  Order,  1899,  Articles  16,  33— 
Local  Government  (Ireland)  Act,  1902,  (2  Sdw. 
VII.,  c.  38),  s.  18(1),  (2),  (3),  (5).]  The  proposal 
committee  of  the  county  council  of  K.  accepted 
the  tender  of  B.  <fe  Q.  for  printing  and  office 
requisites.  Among  the  other  tenders  received 
there  were  two  which  were  lower  than  the  tender 
accepted,  and  the  minute  made  in  obedience 
to  the  Local  Government  Board  (Ireland)  Act, 
1902,  s.  18  (1),  stated  that  their  reasons  for  not 
accepting  the  lower  tenders  were  that  B.  ds  Q. 
had  fought  a  combination  amongst  local  news- 
paper proprietors  and  printers  so  successfully 
that  the  cost  of  printing  and  advertising  had 
been  reduced  throughout  the  county,  and  so  long 
as  B.  &  Q.  continued  to  tender  at  reasonable 
prices  they  considered  it  the  duty  of  public 
bodies  to  give  them  the  preference,  and  further- 
more, their  work  in  previous  years  had  been 
most  satisfactory : — Held,  by  Palles,  C.B.,  that 
the  resolution  adopting  the  tender  was  not 
within  the  definition  of  acts  judicial — viz..  acts 
done  in  exercise,  or  assumed  exercise,  of  Juris- 
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diction  by  competent  authority,  and  imposing 
liability  per  se,  or  affecting  the  rights  of  others, 
and,  whether  taken  by  itself  or  in  connection 
with  the  contract  subsequently  entered  into,  the 
resolution  could  not  be  brought  up  on  certiorari. 
Held,  by  Andrews  and  Johnson,  JJ.,  that,  under 
the  circumstances  of  the  case,  where  there  was 
an  existing  contract,  which  the  Court  was  not 
in  a  position  to  interfere  with,  and  where  the 
applicant  was  not  entitled,  as  of  right,  to  the 
writ,  certiorari  should  not  be  granted.  Held, 
also,  that  where  such  a  contract,  being  one  that 
the  county  council  had  power  to  enter  into,  is 
impeached  upon  the  ground  that  it  was  entered 
into  mala  fide,  it  is  a  contract  voidable  only 
and  not  void,  and  the  Court  would  not,  while 
it  remains  a  subsisting  contract,  issue  a  manda- 
mus to  enter  continuances  and  consider  the 
tenders  according  to  law.  B.  (Quinnell)  r. 
County  Council  of  Kerry 

K.  B.,  [1905]  2  I.  R.  299  ;  5  N.  I.  J.  R.  95 

20.  Order   good   on   its   face  —  Matter 

going  to  root  of  jurisdiction — Mistake  as  to  dis- 
cretionary power — Licensing  Acts.]  The  defen- 
dants, Daniel  E.  Williams,  senior,  and  Daniel  E. 
Williams,  junior,  who  were  directors  of  the  firm 
of  Daniel  E.  Williams  &  Co.  Ltd.,  of  TuUamore, 
were  personally  charged  at  Longwood  Petty 
Sessions  on  July  8,  1913,  under  the  Licensing 
Acts  (14  &  15  Vict.,  c.  93  ;  35  &  36  Vict.,  c.  94, 
and  37  &  38  Vict.,  c.  69,  that  they  did,  inter  alia, 
on  the  4th  of  February,  1913,  at  a  house  at 
Colehill,  in  the  said  district,  in  the  County  of 
Meath,  unlawfully  expose  for  sale  by  retail  in- 
toxicating liquors,  being  at  a  place  where  they 
were  not  authorised  by  their  licence  to  sell  the 
same."  At  the  trial  the  D.I.,  David  Murnane, 
who  prosecuted,  cited  the  Excise  Act  (61  &  62 
Vict.,  c.  46,  s.  15  (4)),  as  showing  that  the 
defendants  were  liable  as  directors.  The  magis- 
trates convicted  on  the  above  count,  and  made 
an  order  under  the  above  Licensing  Acts,  but 
imposed  a  fine  of  £12  10s.,  a  quarter  of  the 
maximum  penalty.  The  Excise  Act  (7  &  8  Geo. 
IV.,  c.  53,  s.  78)  fixes  one-quarter  as  the  mini- 
mum to  which  the  magistrates  have  power  to 
reduce  the  fine  in  cases  of  specified  fines  under 
the  Excise  Acts : — Held,  that  as  the  order  of  the 
magistrates  was  good  on  its  face  under  the 
Licensing  Acts,  and  as  there  was  no  evidence  to 
show  that  the  magistrates  acted  under  the  pro- 
visions of  any  other  Act,  the  conviction  could 
not  be  questioned  on  certiorari.  E.  {Williams) 
V.  Justices  of  Meath  K.  B.,  48  I.  L.  T.  R.  42 

21. Order  not  final — Certiorari — Urban 

district — Division  into  wards.]  The  Fermanagh 
County  Council  having  received  a  resolution 
from  the  Urban  District  Council  of  EnniskiUen, 
proposing  the  division  of  the  EnniskiUen  Urban 
District  into  wards,  and  having  appointed  a 
person  to  hold  a  local  inquiry  with  reference 
thereto,  made  an  order  under  article  26  of  the 
Schedule  to  tbo  Application  of  Enactments 
Order,  1898,  for  the  division  of  the  town  into 
wards.'  On  apphcation  to  make  absolute  the 
conditional  order  for  certiorari  to  quash  the  said 
order : — Held,  that  inasmuch  as  the  order  in 
question  was  not  final,  and  did  not  per  se  affect 
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rights,  or  impose  liabihties,  it  would  be  contrary 
to  the  settled  practice  of  the  Court  to  grant  a 
certiorari  to  quash  it  B.  (Jordan)  v.  Fermanagh 
County  Council  K.  B.,  2  N.  I.  J.  R.  20 

22.  Order    of    Justices  —  Empowering 

county  surveyor  to  eater  on  lands  for  the  purpose 
of  taking  road  materials — Lawn — Grand  Jury 
(lreland\  Act,  1836,  s.  162.]  An  occupier  of 
lands  having  refused  to  permit  the  county 
surveyor  of  the  county  in  which  the  lands  were 
situate  to  enter  the  lands  for  the  purpose  of 
taking  road  materials  required  for  the  main- 
tenance and  repair  of  certain  public  roads  in 
such  county,  a  summons  to  appear  at  Petty 
Sessions  was  issued  against  the  occupier  of  the 
lands.  On  the  hearing  of  the  summons  it  was 
contended  by  the  occupier  that  the  lands  sought 
to  be  affected  were  a  lawn,  and  the  house  on  the 
said  lands  a  mansion  house.  On  the  evidence 
before  them  the  Justices  decided  that  the  land 
in  question  was  not  a  lawn  to  a  mansion  house, 
and,  in  exercise  of  the  power  conferred  by 
section  162  of  the  Grand  Jury  (Ireland)  Act, 
1836  (6  &  7  Wm.  IV.,  c.  116),  made  an  order 
empowering  the  coimty  surveyor  to  enter  on  the 
lands  and  take  the  road  materials  required : — 
Held,  on  an  apphcation  for  a  writ  of  certiorari 
to  quash  the  said  order,  that  once  the  Court 
was  satisfied  that  there  was  evidence  to  justify 
the  decision  of  fact  of  the  Justices,  the  Courts 
had  no  power  to  review  such  decision,  and  that,, 
accordingly,  certiorari  should  be  refused. 
B.  (Bohhett)  v.  Meath  Justices 

K.  B.,  51  1.  L.  T.  R.  182 

23. Order  ol  Quarter  Sessions — Benewal 

of  publican's  licence.]  An  order  made  by  th& 
chairman  and  Justices  at  Quarter  Sessions, 
granting  a  certificate  for  renewal  of  a  publican's 
licence,  on  an  appeal  from  the  decision  of  the 
Magistrates  at  Petty  Sessions,  is  subject  to- 
re view  in  the  King's  Bench  Division,  and  may 
be  quashed  on  certiorari.  In  re  Bussell  (22  L.  B. 
I.  487)  considered.  B.  (Boe)  v.  Justices  o' 
Boscommmi  K.  B.,  App.,  [1905]  2  L  R.  101, 112  ; 
37  I.  L.  T.  R.  143,  252  ;  4  N.  I.  J.  R.  76 

• •      Adjournmenf^Costs     46  I.  L.  T.  R.  80 

See  Justices — Practice  (Petty  Sessions).  2. 

Costs— Bias  [1910]  2  I.  R.  271,  658  ; 

44  I.  L.  T.  R.  216 
See  Justices — Disqualification.    2, 14. 

Decision  of  Local  Pension  Committee 

[1910]  2  I.  R.  403  ;  44  I.  L.  T.  R.  93 
See  Old  Age  Pension.    3. 

Declaration  by  Justices  whether  offence 

to  be  recorded  on  Ucence — ^Essential 
40  I.  L.  T.  R.  22 
See  Licensing  Acts — Offences.    27. 

Defective  summons — Discretion 

17  I.  C.  L.  R.  564 
<See  Local  Government — Roads.    6. 

Determination     by     Local     Government 

Board  of  salary  of  existing  officer 
34  I.  L.  T.  R.  196  ;  1  N.  I.  J.  R.  149 
See  Local  Government— Existing  Officer.  12. 

Discretion  of  Court 

[1910]  2 1.  R.  421, 430  ;  44 1.  L.  T.  R.  12& 
See  Labourers  (Ireland)  Acts.    51. 
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PRACTICE— CERTIORARI— co»«m«ed. 

Discretion  of  Court 

[1909]  2 1.  R.  354, 369, 763; 
43I.L.T.R.144,262 
See  Dispensary  District.    3. 
See  Justices — Disqualification.    4. 

Judicial  act — Local  Government  Board 

[1902]  2  I.  R.  349  ;  35  I.  L.  T.  R.  87  ; 

1  N.  I.  J.  R.  149 

See  Local  Government — Existing  Officer.  4. 

Order  of  acquittal  [1901]  2  I.  R.  548 

See  Justices — Quarter  Sessions.    12. 
— —  Order  of  Court  of  Inquiry  of  the  Royal 
Irish  Constabulary  36  I.  L.  T.  78 
<Slee  Royal  Irish  Constabulary. 
Order  of  .Justices — Evidence  whether  ex- 
aminable by  Superior  Court 

[1910]  2  I.  R.  695 
iSee  Justices— Jurisdiction  (Petty  Sessions). 
49. 

Order  of  Justices — Signatures — Delay  in 

completing 

[1910]  2  I.  R.  458  ;  44  I.  L.  T.  R.  230 
See  Justices — Jurisdiction  (Petty  Sessions). 
81. 

Refusal  to  grant — Mistake  of  law 

[1900]  2  I.  R.  602,  610;  34 1.  L.  T.  R.  129, 130 
See  Tithe  Rentcharge- Variation.    1. 

What  Court  will  consider — Jurisdiction — ■ 

Justices— Evidence      35  I.  L.  T.  R.  10 
See  Licensing  Acts — Offences.    45. 

PRACTICE— CHAMBERS. 

Time  lor  appeal — Order  in  chamber — Motion  to 
discharge  —  Final  order  —  Judicature  {Ireland) 
Order  LVIII.,  r.  15 — Practice.']  A  motion  to 
discharge  or  vary,  a  final  order  made  in  Chamber 
must  be  brought  within  twenty-one  days.  In 
re  Giles  (43  Ch.  D.  391)  followed.  In  re  Long, 
Deceased;  Long  v.  Long  M.  R..[1904]  1  I.  R.  120 

PRACTICE— CHANCERY  DIVISION. 

Notice  parties — Action  for  sale  by  puisne  mort- 
gagee— Service  of  order  on  prior  mortgagee — 
Application  for  lodgment  of  title  deeds — B.  S.  G. 
(Ireland),  1905,  Or.  XVI.,  r.  40.]  Order  XVI., 
r.  40,  applies  in  the  case  of  an  order  for  sale  of 
lands  made  in  an  action  brought  by  a  puisne 
mortgagee  against  the  mortgagor  for  the  sale  of 
the  mortgaged  lands,  and  the  Court  has  juris- 
diction under  this  rule  to  direct  a  prior  mortgagee 
to  be  served  with  notice  of  the  order.  A  prior 
mortgagee  having  been  served  with  notice  of  the 
order  for  sale,  the  plaintiff  applied  for  an  order 
that  the  prior  mortgagee  should  lodge  the  title 
deeds  in  his  possession  in  Court,  and  that  they 
should  be  delivered  to  the  plaintiff's  solicitors. 
The  prior  mortgagee  was  willing  to  produce  the 
deeds  and  let  copies  be  taken  pursuant  to 
section  16  of  the  Conveyancing  Act,  1881.  No 
steps  had  been  taken  under  the  order  for  sale. 
The  Court,  having  regard  to  the  offer  of  the 
prior  mortgagee,  deoltoed  to  make  any  order. 
Armstrong  v.  Dickson  [1911]  1  I.  R.  435 

Company  —  Winding   up  ^-  Scheme   of 

arrangement — Companies    Act,     1908, 
s.  120 — Sanction  of  Court — Procedure 
[1912]  1  L  R.  24 
See  Company— Windin?-un. 


PRACTICE— CHANCERY  DIVISION— cojrfimiei 

•  Payment  out  of  Court  erroneously  made- 
Recoupment      [1912]  1 1.  R.  18,  279; 
46  I,  L.  T.  R.  24 
iSee  Land  Purchase  Act— Practice.    18. 

Transfer  to  County  Court 

[1912]  1  I.  R.  338,  398,  403,  406 
See  Practice— Transferot  Action.  9,  16, 
21.  22. 

Trial  of  issue  at  Assizes     [1912]  1  L  R.  398 

See  Practice— Transfer  of  Action.    22. 

PRACTICE— CHARGING  ORDER  (AND  STOP 
ORDER). 

1. Costs — Administration  action — Solici- 
tor who  had  been  discharged.]  Costs  were  allowed 
to  the  plaintiff  in  an  administration  action  ;  the 
solicitor  who  had  been  subsequently  discharged 
was  granted  a  stop  order  in  respect  of  such  costs. 
Johnston  v.  Beattie  V.-C,  29  I.  L.  T.  R.  93 

2. ■  Equitable   assignment— Oamai/e  of 

suit.]  A.  having  instituted  proceedings  against 
B.  and  her  first  husband  in  the  Queen's  Bench 
Division  for  £132,  B.,  in  July,  1899,  aa  widow 
and  administratrix  of  her  first  husband,  issued 
an  originating  summons  in  the  Chancery 
Division  for  the  administration  of  the  real  and 
personal  estate  of  her  late  husband,  making 
his  heiress-at-law  and  sole  next-of-kin,  an 
infant  of  10  years  of  age,  defendant.  In  August, 
1899,  A.  obtained  judgment  against  B.  and  her 
present  husband  for  £132  and  costs,  and  on 
17th  March,  1900,  an  order  was  made  in  that 
action  charging  B.'s  interest  in  the  administra- 
tion suit  with  the  amount  of  A.'a  judgment 
debt : — Held,  that  this  order  amounted  to  an 
equitable  assignment  of  B.'s  interest  in  the  estate 
of  her  late  husband,  and  A.  was  entitled  to  be 
made  a  party  to  the  administration  proceedings, 
and  to  have  carriage  of  the  suit  upon  the  Court 
being  satisfied  that  the  suit  was  not  being  bona 
fide  prosecuted.  M^Evoy,  Deceased  ;  Eliiott  v. 
M'Evoy  V.-C,  34  I.  L.  T.  R.  154 

3. Receiver  —  Partnership  —  Attaching 

partner's  share  in  assets  within  jurisdiction — 
Partnership  Act,  1890,  s.  23.]  Where  a  judg- 
ment has  been  obtained  against  a  partner  oi  a 
foreign  firm,  the  Court  has  power  under  section; 
23  of  the  Partnership  Act,  1890,  to  make  a 
charging  order  against  and  to  appoint  a  reoeirer 
over  the  interest  of  that  partner  in  any  assets 
or  goods  of  the  firm  within  the  jurisdiction, 
whether  such  goods  are  in  a  branch  establish- 
ment or  merely  in  the  hands  of  a  mercantile 
agent  or  factor.     Scott  and  Horton  v.  Godfrey 

K.  B.,  36  L  L.  T.  R.  81  ;  2  N.  L  J.  R.  83 

4.  — ■ — •  Stop  order — Equitable  execviion — Ap- 
pointing plaintiff  receiver  by  way  of — Priority.] 
On  the  16th  September,  1897,  A.,  who  ha4  re- 
covered judgment  against  B.,  obtained  an  order 
in  the  Queen's  Bench  Division,  appointing 
himself  receiver  by  way  of  equitable  execution, 
on  entering  into  security  before  the  Master,  over 
the  beneficial  interest  of  B.  in  a  sum  of  £250 
Consols,  standing  to  the  credit  of  this  suit 
pending  in  the  Court  of  the  Vice-Chanaejlor, 
and  on  the  17th  December,  1897,  A.  obtained 
a  stop-order  from  the  Vice -Chancellor,  but  he 
omitted  to  perfect  his  security  until  1900.    On 
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PRACTICE— CHARGING  ORDER  (AND  STOP 

OVDE^y— continued 
the  2nd  November,  1897,  C,  another  judgment 
creditor  of  B.,  obtained  in  the  Queen's  Bench 
Division  an  order  charging  the  interest  of  B.  in 
the  £250  Consols  to  the  credit  of  the  present 
action,  and  on  the  8th  December,  1897,  entered 
notice  of  this  order  in  the  (books  of  the 
Acoountant-General : — Held  (affirming  the  de- 
cision of  the  Vioe-Chanoellor),  that  C.  was 
entitled  to  be  paid  his  debt  out  of  the  share  of 
B.  in  the  Consols  in  priority  to  A.  Fahey  v. 
ToUn  App.,  [1901]  1 1.  R.  511  ; 

35  I.  L.  T.  R.  200  ;  2  N.  I.  J.  R.  39 

Fund  in    Court — Costs — Verdict  for  less 

than  £20  [1899]  2  I.  R.  38 

See  Practice — Costs.    59. 

PRACTICE^— COMPROMISE. 

Two  defendants  sued  as  jointly  liable— jEjOfcci 
of  compromise  releasing  one.]  One  of  two  de- 
fendants sued  for  rent  jointly,  but  defending 
separately,  at  the  trial  consented  to  judgment 
for  portion  of  the  amount  sued  for : — Held,  that 
the  right  of  the  plaintiff  to  recover  the  balance 
of  the  amount  from  the  other  defendant  was  not 
thereby  prejudiced.    Powell  v.  Adamson 

q.  B.,  App.,  [1895]  2 1.  R.  41,  59 

PRACTICE— CONSENT. 

1. Fonnalities.]  Where  a  consent  im- 
poses a  personal  liability  on  the  parties  it  must  be 
signed  by  the  parties  liable  (and  not  merely  by 
their  solicitor) before  the  Court  will  make  it  a  rule 
of  Court.     Smith  v.  Smith    Q.  B.,  29 1.  L.  T.  617 

2. Order  staying  action — Registration  of 

order  as  a  jvdgment — Irregularity- — Practice.'] 
Where  in  an  action  a  consent  is  received,  and 
an  order  is  made  staying  all  further  proceedings 
on  the  terms  contained  therein,  such  an  order  is 
not  a  judgment,  or  capable  of  being  registered  as 
such.    Joynt  v.  M  'Cabe  V.-C.,  [1899]  1 1.  R.  104 

3.  Urban    council — Signature — Seal    of 

council.]  Where  one  of  the  parties  to  a,  consent 
which  it  was  intended  to  make  a  rule  of  Court, 
was  an  urban  district  council : — Held,  that  the 
council  could  sign  the  consent  by  their  secretary 
authorised  in  writing  or  by  the  seal  of  the 
council  attached  to  the  consent.  Siller  v. 
Blackrock  Urban  Council 

Johnson,  J.,  1  N.  I.  J.  R.  162 

Judgment — Motion  on  notice 

[1897]  1  I.  R.  467 
See  Practice — Judgment.    4. 

Signature  by  secretary  of  district  council — 

Kesolution  35  I.  L.  T.  R.  48 

See  Local  Government — Officer,    5. 

PRACTICE— CONSOLIDATION. 
Two    actions    for    malicious    prosecution.] 

Where  two  plaintiffs  bring  separate  actions  for 
malicious  prosecution  against  the  same  defen- 
dant, and  where  the  alleged  causes  of  action 
arise  out  of  the  same  series  of  transactions,  the 
Court  will  make  an  orderfor  consolidating  the 
actions.  Finn  v.  HaUinan  [1907]  1 1.  R.  202; 
I  K.  B.,  37  I.  L.  T.  R.  96  ;  3  N.  L  J.  R.  188 

'    'S«e  Executor— Actions.    22. 


PRACTICE— CONTINUING  PROCEEDINGS. 

1. Affidavit.]    In  an  ea;  jjorie  application 

to  continue  an  action  in  the  name  of  an  ad- 
ministrator, the  Court  will  require  an  affidavit 
verifying  the  facts,  even  though  the  letters  of 
administration  are  in  Court.  Fitzpatrick  v. 
M'Donagh  Q.  B.,  28  I.  L.  T.  100 

2. County  Court  —  Decree  —  Civil  Bill 

appeal  —  Death  of  plaintiff  (respondent)  after 
notice  of  appeal — 45  «fc  46  Vict.,  c.  29,  s.  4 — 
Practice — Jurisdiction.']  Where,  after  an  appeal 
from  a  decree  of  the  County  Court  Judge  to  the 
Judge  of  Assize,  under  45  &  46  Vict.,  c.  29,  s.  4, 
the  apjiellant  or  respondent  dies  after  notice  of 
appeal,  but  before  the  hearing,  there  is  jurisdic- 
tion in  the  Judge  of  Assize  to  adjourn  the  appeal 
to  enable  a  personal  representative  of  the 
deceased  to  be  added  to  the  record,  and,  upon 
this  being  done,  there  is  jurisdiction  to  hear  and 
determine  the  appeal.    Canning  v.  Fa/rren 

K.  B.,  [1907]  2 1.  R.  486 ;  41 1.  L.  T.  R.  146 

3.  Death  of  a  defendant  —  After  judg- 
ment declaring  the  defendarUs  liable  for  breach  of 
trust — Change  of  parties — Order  to  continue  pro- 
ceedings on  application  of  co-defendamt  seeking 
contribution.']  In  an  action  against  trustees  for 
a  breach  of  trust,  one  of  the  defendants  paid 
into  Court  a  sum  for  which  the  defendants 
were  subsequently  declared  liable.  .  Some  years 
after  the  final  judgment  in  the  action  a  co- 
defendant,  who  at  the  time  of  the  judgment 
had  no  means,  died  entitled,  as  alleged,  to  a 
pohcy  of  insurance  which  then  became  payable. 
On  the  application  of  the  first  mentioned  defen- 
dant, who  desired  to  seek  contribution  from  the 
estate  of  the  deceased,  the  Court  made  an  order 
for  continuing  the  proceedings  against  the 
personal  representative  of  the  latter.  CoUings 
V.  Wade  V.  C,  [1903]  1  I.  R.  89 

4. Death  of  plaintiff  (respondent)— Oo». 

tinuing  action  against  executors  after  judgment — 
Appeal  pending  in  Court  of  Appeal.]  Though 
judgment  has  been  given,  and  a  cause  is  finally 
outside  the  Court  before  which  it  was  tried,  yet 
such  Court  may  make  an  order  directing  its  con- 
tinuance. NelsonT.  Glass  Q.  B.;128  I.  L.  T.  R.  29 

Death  of  appellant  pending  appeal 

[1900]  1  I.  R.  273  ;  34  I.  L.  T.  R.  49 
See  Executor — Liabilities.    2. 

5. For  costs — Settling  actions — Right  of 

solicitors  to  continue  an  action  for  their  costs.l 
A  party  to  an  action  is  at  liberty  to  settle  the 
action  without  consulting  or  informing  •  his 
solicitor.  Before  a  solicitor  can  get  an  order  to 
continue  proceedings  which  have  been  so  settled 
in  order  to  recover  his  costs  he  must  show  that 
the  settlement  was  entered  into  with  the  object 
df  depriving  him  of  his  costs,  and  that  he  has 
thereby  lost,  or  is  likely  to  lose,  such  costs. 
Lynch  v.  Midland  G.  W.  Ry.  Co. 

K.  B.,  39 1.  L.  T.  R.  255 

6. Judgment  in  default  of  appearance — 

Lapse  of  a  year  from  service  of  writ — Notice  of 
intention  to  proceed — Service  of — R.  S.  C.  I. 
(1905,  22nd  February),  Order  LXIV.,  r.  15— 
Order  LXVII.,  r.  5.]  Where  no  appearance  has 
been  entered  to  a  writ  of  summons,  endorsed 
for  a  liquidated  sum,  in  an  action  in  the  King's 
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PRACTICE  — CONTINUING  PROCEEDINGS  — 

covtinued. 
Bench  Division,  and  a  year  has  elapsed  since  the 
service  of  the  ■writ,  filing  in  the  Notice  Office  a 
month's  notice  of  intention  to  proceed  with  the 
action,  does  not  constitute  notice  sufficient  to 
-entitle  the  plaintiff  to  enter  final  judgment  for 
the  amount  due.     Provincial  Bank  v  Phelan 

K.  B..  [19091  2  I.  R-  698 

7, Negleet  to  obtain  leave  to  continue 

.proceedings— tSettin^  aside  writs  of  execution — 
Irregularity  or  nuUity — Delay — Power  of  Court  to 
■impose  terms — Order  XVII.,  r.  1 — Order  XLI., 
r.  2 —  Order  XLI  I.,  rr.  12,  24,  25  — Order 
LXXXIV.']  On  16th  December,  1903,  the 
plaintiff  in  an  action  obtained  judgment  against 
the  defendants.  On  9th  February,  1904,  the 
plaintiff  died.  On  17th  May,  1904,  judgment 
"was  entered  up  in  the  office.  Subsequently  a 
writ  of  possession  and  two  writs  of  fieri  facias 
for  £150  and  £40  were  issued  on  foot  of  the 
judgment,  and  execution  was  levied  thereon, 
the  last  execution  being  on  17th  June,  1904. 
No  leave  was  ever  obtained  from  the  Court  by 
the  plaintiff's  personal  representative,  or  by  any 
other  person,  to  continue  the  proceedings  under 
Order  XVII.  The  defendants  served  a  motion 
•on  20th  November,  1904,  to  set  aside  the  three 
writs.  It  was  not  denied  that  the  persons  who 
issued  execution  were  entitled  to  the  lands  and 
:fche  two  sums  of  £150  and  £40  : — Held,  refusing 
the  motion,  that  the  neglect  to  obtain  leave  to 
continue  the  proceedings  was  merely  an  irregu- 
larity, and  did  not  render  the  proceedings  void. 
Held  also,  that  in  the  case  of  a  mere  irregularity 
the  Court  has  jurisdiction,  if  they  grant  the 
motion,  to  impose  terms,  or  they  can  refuse  the 
motion  altogether,  and  are  bound  to  do  so 
if  there  has  been  a  long  delay  in  making  the 
application,  and  if  the  granting  of  it  would  lead 
to  complications  or  injustice.     Kelly  v.  Lynch 

K.  B.,  39  I.  L.  T.  R.  13 ;  5  N.  I.  J.  R.  63 

[19001 1  I.  R.  273  ;  34 1.  L.  T.  R.  49 

See  Executor — Liabilities.    2. 

Subsequent  costs 

[1896]  1  I.  R.  76,  104,  142 
.See  Landlord  and  Tenant— Lease.    20. 

PRACTICE— COSTS. 

1. Abortive  proceedings  brought  by  leave 

of  the  Court.]  A  receiver  appointed  by  way  of 
equitable  execution  over  the  amount  of  a  decree 
for  criminal  injuries  proceeded,  by  leave  of  the 
Court,  by  mandamus  to  compel  the  county 
jcouncil  to  pay  the  amount.  The  county  council 
maintained  that  the  decree  was  bad  on  its  face, 
and  also  that  it  was  out  of  date.  The  King's 
Bench  refused  the  mandamus  without  costs,  on 
the  ground  that  the  decree  was  out  of  date,  but 
intimated  that  it  was  otherwise  a  good  decree. 
A  subsequent  Act  of  Parliament  gave  the  Local 
Government  Board  power  to  extend  the  time  for 
payment  of  such  decrees  which  they  did  on 
production  of  the  judgments  of  the  Judges  in 
■the  ma,ndamus  proceedings : — Held,  that  the 
receiver  was  entitled  to  be  paid  out  of  the  fund 
the  costs  of  the  m,andamus  proceedings;  as  they 
had  been  taken  under  the  sanction  of  the  Court, 
-and  also  that  in  the  particular  case  the  prooeed- 


PRACTICE — COSTS — continued. 

ings  had,  in  fact,  resulted  in  the  recovery  of  the 

fund.     Goodbody  v.  Giltrap 

App..  38  I.  L.  T.  R.  6 

2.  Action  for  account — Less  than  £20 

found  due — Bight  of  plaintiff  to  full  costs — 
Order  LXV.,  r.  3.]  An  agent,  who  had  been 
employed  to  collect  certain  debts,  though  called 
on  several  times  by  his  principal  to  furnish  an 
account,  failed  to  do  so.  The  principal  brought 
an  action  in  the  Chancery  Division  claiming,  by 
the  endorsement  on  the  writ,  an  account  of  all 
sums  received  by  the  defendant  as  agent  for  the 
plaintiffs  in  the  collection  of  certain  debts  given 
to  the  defendant  by  the  plaintiffs  for  collection, 
and  which  debts  the  defendant  agreed  to  collect 
and  hand  over  to  the  plaintiffs,  and  claiming 
payment  of  the  amount  found  due.  An  order 
directing  an  account  was  made.  The  chief  clerk 
found  that  £17  13s.  8d.  was  due  to  the  plain- 
tiffs, and  the  Judge  made  an  order  for  payment 
of  this  amount  with  costs.  The  Taxing  Master 
being  of  opinion  that  Order  LXV.,  r.  3,  applied 
to  the  case,  allowed  the  plaintiffs  only  half 
costs  -.—Held  by  the  Court  of  Appeal,  reversing 
the  decision  of  Barton,  J.,  that  the  case  did  not 
come  within  Order  LXV.,  r.  3,  and  that  the 
plaintiffs  were  entitled  to  full  costs.  Tonge  & 
Taggart  v.  Mulvey 

Barton,  J.,  App.,  [1916]  1 1.  R.  233,  236  ; 
50  I.  L.  T.  R.  89 

3. Action — Amount    recovered  —  Order 

LXV.,  r.  64  (42) — Special  order— Time  for 
applica/don.]  In  an  action  for  £86  for  breach 
of  contract  to  keep  a  house  in  proper  repair,  and 
for  rent,  the  jury  found  for  the  plaintiff  for  a, 
sum  of  £35.  When  the  plaintiff's  costs  came  on 
for  taxation  the  defendant  objected  to  certain 
items  under  Or.  LXV.,  v.  64  (42).  On  applica- 
tion by  the  plaintiff  for  a  special  order  as  pre- 
scribed by  the  rule  : — Held,  that  such  an  order 
if  not  applied  for  at  the  trial  may  be  granted 
subsequently  by  the  Court,  nut  that  in  this  case 
there  were  no  special  circumstances  to  justify 
the  granting  of  such  an  order.  HoUwey  v. 
Powell  Barton,  J.,  1  N.  I.  J.  R.  276 

4. Action  for  negligence.]   The  summons 

and  plaint  alleged  retainer  of  the  defendant 
by  plaintiff  as  her  attorney  ;  a  duty  of '  the 
defendant,  and  the  violation  thereof.  Plain- 
tiff recovered  a  verdict  for  £10  and  costs.  Thei 
Taxing  Master  refused  to  allow  more  than  half 
costs,  holding  the  action  one  "  connected  with 
contract."  On  appeal  against  this  ruling  : — 
Held,  affirming  the  ruling,  that  the  action  was 
an  action  of  contract.     Quane  v,  Frazer 

Q.  B.,  [1864]  16  I.  C.  L.  R.,  App.  xii 

5.  Action  for  wrong  or  injury  discon- 
nected with  contract — Certificate— Order  LXV., 
r.  3 — Judicature  Act,  1877,  ss.  3,  53.]..  Where 
the  plaintiff  brought  an  action  in  the  Chancery 
Division  for  a  wrong  or  injury  disconnected  with 
contract  (not  being  for  replevin,  libel,  slander, 
malicious  prosecution,  or  criminal  conversation) 
and  obtained  a  judgment  for  £5  and  costs  of  the 
action  when  taxed  and  ascertained,  but  the  judge 
did  not  certify  "  on  the  certificate  of  the  Regis- 
trar or  other  proper  officer"  that  the  action 
was  brought  for  the  purpose  of  trying  a  right 
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to  property  more  extensive  than  the  sum  sued 
for : — Held,  that,  no  certificate  having  been 
given,  Or.  LXV.,  r.  3,  applied,  and  that  the 
plaintiff  was  entitled  only  to  half  his  costs  on 
taxation.  Held  also,  that  a  Judge  has  no  juris- 
diction to  allow  full  costs  to  a  successful  plaintiff 
unless  he  can  certify  to  the  state  of  facts  men- 
tioned in  the  rule.     Davis  v.  Baird  &  Go. 

App.,  38  I.  L.  T.  R.  157  ;  4  N.  I.  J.  R.  233 

6.  Administration — Estate  insufficient  to 

pay  costs — Executor's  costs — Costs  of  realisation — 
Priority — Practice.]  In  an  administration  suit 
instituted  by  a  simple  contract  creditor,  practi- 
cally the  only  assets  consisted  of  a  hotel,  and 
the  furniture  and  stock-in-trade  therein.  The 
premises  were  ordered  to  be  sold.  The  defen- 
dant, the  executrix,  did  not  ask  for  carriage  of 
the  sale,  which  was  given  to  the  plaintiff.  The 
funds  in  Court  proved  only  sufficient  to  pay  the 
costs  of  the  executrix,  after  providing  for  the 
costs  of  allocation.  The  plaintiff  applied  to  have 
the  costs  of  the  sale  paid  in  priority  to  those  of 
the  executrix  : — Held,  that  the  plaintiff  was  not 
entitled  to  be  paid  out  of  the  funds  in  Court  the 
costs  of  sale  in  priority  to  the  costs  of  the 
executrix.     Eisenhardt  v.  Talbot 

Barton,  J.,  [1909]  1  I.  R.  129 

7.  •  Administration  suit — Plaintiffs  claim 

as  next-of-kin — Failure  of — Action  not  dis- 
missed— Declaration  of  rights  made  hy  Court.']  In 
a  suit  to  administer  the  estate  of  a  deceased  if, 
through  the  exertions  of  a  plaintiff  or  by  reason 
of  the  proceedings  instituted  by  him,  the  Court 
is  enabled  to  distribute  the  estate,  or  if  it 
makes  a  declaration  of  rights  necessary  for  its 
administration,  then,  although  the  plaintiff  may 
fail  in  his  claim,  and  may  derive  no  benefit  from 
the  estate,  the  Court  will  allow  him  his  costs  out 
of  the  estate.  In  re  Moore,  Deceased:  O'Brien 
V.  Mitchell  Ch.  Div.,  48  I.  L.  T.  R.  9 

8.  Application    lor    equitable    receiver 

over  sum  of  £8  3s.  9d.]  The  High  Court,  when 
granting  an  application  for  an  equitable  receiver 
where  the  sum  involved  was  only  £8  3s.  9d., 
refused  to  allow  costs.     Davis  v.  Joyce 

Q.  B.,  34  I.  L.  T.  R.  189 

9. Apportionment  —  Separate  causes  of 

actions-Less  than  £50  recovered — Expenses  of 
witnesses — Third  counsel — Instructions  and  peru- 
sals—General Order  LXV.,  r.  65  (41),  (42).]  In 
an  action  brouaht  to  recover  £414  15s.  6d.,  for 
work  and  labour  done  under,  three  separate 
contracts,  all  of  which  related  to  the  execution 
of  the  same  undertaking,  the  defendant  pleaded 
that  he  had  contracted  as  agent  for  a  disclosed 
principal ;  that  the  work  had  not  been  executed 
in  a  proper  manner  ;  and  that  the  plaintiff  agreed 
to  execute  each  of  the  three  contracts  for  a  bulk 
sum,  in  the  total  less  than  the  amount  sued  for. 
The  jury  found  that  the  defendant  had  con- 
tracted personally  in  the  first  contract,  but  had 
contracted  as  agent  for  a  disclosed  principal  in 
the  second  and  third  contracts.  They  also 
found,  by  one  and  the  same  finding,  that  the 
work  done  under  all  three  contracts  had  been 
executed  in  a  proper  and  workmanlike  manner, 
and  found  against  the  defendant  on  the  issues 
as  to  ithe  price  of  the  works.     Judgment  was 
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entered  for  the  plaintiffs  for  £37  18s.  8d.,  witb 
costs  upon  the  first  contract,  and  judgment  was. 
entered  for  the  defendant  with  costs  upon  the 
second  and  third  contracts  : — Held,  on  taxation 
of  the  costs  of  the  action,  reversing  the  decision 
of  the  King's  Bench  Division,  that  the  plaintiffs, 
should  be  allowed  only  such  proportion  of  their 
costs  as  related  to  the  cause  of  action  upon  which 
they  had  succeeded,  and  that  they  should  not  be 
allowed,  in  addition,  the  cost  of  issues  found  in 
their  favour  by  the  jury  in  respect  of  those 
causes  of  action  on  which  judgment  with  costs 
had  (been  entered  for  the  defendant.  Held 
further,  that  plaintiffs  having  recovered  less  than. 
£50,  General  Order  LXV.,  r.  65  (41),  appUed, 
and  that  the  plaintiffs  were  not  entitled  to  the 
costs  of  a  third  counsel,  notwithstanding  the 
fact  that  the  jury  had  found  in  their  favour 
certain  issues  relating  to  the  causes  of  action  on 
which  judgment  had  been  entered  for  the  defen- 
dant ;  but  that  the  defendant  was  entitled  to 
the  costs  of  a  third  counsel,  inasmuch  as  the 
sum  sued  for  exceeded  £50.  General  Order 
LXV.,  r.  65  (42),  only  applied  to  a  plaintiff's 
costs.     Henderson  v,  M'Tear 

App..  [19061  2  I.  R.  526  ;  40  I.  L.  T.  R.  145 

10. Approval  fee  to  solicitor  for  incum- 
brancer— Practice — Sale  by  t^e  Court — R.  S.  C, 
1891,  Order  LI.,  r.  4.]  When,  in  an  administra- 
tion suit,  propertv  is  directed  to  be  sold  in  lots, 
the  solicitor  for  an  incumbrancer  on  the  pro- 
perty, who  is  not  a  party  to  the  suit,  is  entitled 
to  an  approval  fee  of  £2  2s.  on  each  conveyance 
in  which  the  incumbrancer  is  required  to  join. 
The  practice  is  for  the  sohcitor  having  carriage 
of  the  proceedings  to  pay  the  approval  fee  to  the 
solicitor  for  the  incumbrancer,  and  to  be  allowed 
the  same  as  part  of  his  costs  out  of  the  estate. 
In  re  Keller  ;  Keller  v.  Keller 

m.  R.,  [1909]  1  I.  R.  106  ;  43  I.  h.  T.  R.  112 

11. Assault  and  battery,  and  obstruction 

of  right  of  way,  against  W.  and  J. — W.  allowed 
judgment  to  go  by  default.]  J.  paid  £5  into  Court 
on  the  second  count,  and  traversed  the  first ; 
and  issue  was  taken  on  the  traverse  ;  the  jury 
found  a  verdict  for  £1.  The  Taxing  Officer 
allowed  plaintiff's  full  costs.  The  Judge  gave 
no  certificate  : — Held,  that  the  plaintiff  was  not- 
entitled  to  costs.     Walsh  v.  Walsh 

E.,  [1866]  17  I.  C.  L.  R.  195 

12.  —  Certificate— Order  LXV.,  rr.  3,  4.] 
Application  under  Or.  LXV.,  r.  3,  for  a  certificate 
that  the  action  was  brought  for  the  purpose  of 
trying  a  right  to  property  more  extensive  than 
the  sum  sued  for,  and  also  for  a  certificate  under 
Or.  LXV.,  1.  4,  that  the  action  was  one  fit  to 
be  tried  in  the  Superior  Courts  : — Held,  that 
the  admission  of  the  plaintiff's  title  by  the 
defendant  in  his  defence  in  an  action  lor  trespass 
did  not  disentitle  the  plaintiff  to  a  certificate 
under  Or.  LXV.,  r.  3,  and  that  as  there  was  a 
real  question  to  be  tried,  plaintiff  was  also 
entitled  to  a  certificate  under  Or.  LXV.,  r.  4, 
Eobson  V.  Lenrum  Ex.,  29  I.  L.  T.  R.  147 

13.  Civil  Bill  jurisdiction — Pktdritig  and' 

defendant  within  same — Judgment  for  less  than 
£20  "  with  costs  " — Dutu  of  Taxing  Master  tn 
determine  question  of  residence.]    Plaintiff,  in  an. 
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action  of  contract,  set  forth  in  his  writ  that  the 
defendant  resided  in  London,  and  applied  for  and 
obtained  an  order  to  serve  the  writ  upon  the 
latter  out  of  the  jurisdiction.  Upon  such  service 
the  defendant,  by  his  solicitor,  entered  an  appear- 
ance, without  prejudice  to  a  notice  of  motion 
to  remit.  At  the  trial  the  plaintiff  obtained  a 
verdict  for  £18  17s.  6d.,  and  judgment  was 
accordingly  entered  for  him  for  that  amount 
with  costs.  Upon  the  taxation  of  costs  the 
defendant  submitted  that  the  order  only  gave 
to  the  plaintiff  such  costs,  if  any,  as  he  was  by 
law  entitled  to,  and  tendered  to  the  Taxing 
Master  an  affidavit  for  the  purpose  of  showing 
that  the  defendant  had  a  residence  within  the 
same  Civil  Bill  jurisdiction,  and  that  therefore 
the  plaintiff  was  not  entitled  to  any  costs.  The 
Taxing  Master  refusing  to  receive  such  affidavit 
or  to  consider  the  question  of  residence,  on  the 
ground  that  he  was  bound  by  the  terms  of  the 
judgment  to  tax  and  give  to  the  plaintiff  half 
the  costs  : — Held,  that  such  judgment  with  costs 
only  entitled  the  plaintiff  to  such  costs  as  were 
legally  recoverable  by  him  under  the  General 
Orders.  That  where  the  amount  of  such  costs, 
if  any,  depends  on  the  fact  of  residence,  this 
fact,  which  is  not  in  issue  at  the  trial,  should  be 
determined  on  affidavit  by  the  Taxing  Master, 
iRth  a  right  of  appeal  to  the  King's  Bench 
Division.  Reynolds  v.  Enfield  Cycle  Co.  (3  N.  I. 
J.  R.  205)  followed.     Keating  v.  Storey 

K.  B.,  11911]  21.  R.J  09 

14.  Civil  BUI  iurisdiction  —  Residence — 

County — Division — General  Order  LXV  ,  r.  4.] 
The  words  in  General  Order  LXV.,  r.  4 — "  When 
the  parties  reside  within  the  jurisdiction  of  the 
Civil  Bill  Court  of  the  county  in  which  the  cause 
of  action  has  arisen " — have  reference  to  the 
general  jurisdiction  of  the  Civil  Bill  Court  in 
relation  to  the  whole  county  and  not  to  a  division 
of  the  county.  When  the  parties  reside  in 
different  divisions  of  the  same  county  or  County 
Court  Judge's  jurisdiction  in  which  the  cause  of 
action  has  arisen,  the  plaintiff  must  recover  a 
sum  not  less  than  £20  to  become  entitled  to 
costs  in  the  action.     Finn  v.  Clifford 

K.  B.,  [1902]  2 1.  R.  345  ;  36  I.  L.  T.  R.  10  ; 
3  N.  I.  J.  R.  54 

15.  Claim  and  counterclaim — Apportion- 
ment— Arbitrator's  fees  ]  In  a  case  of  claim  and 
counterclaim  where  the  issues  in  question  had 
been  submitted  to  arbitration,  and  the  arbitrator 
had  answered  some  of  the  questions  submitted 
to  him  in  favour  of  the  plaintiffs  and  some  in 
favour  of  the  defendants,  it  was  ordered  by  an 
order  of  the  King's  Bench  Division,  dated 
January  27,  1909,  that  judgment  be  entered  for 
the  plaintiffs  on  their  claim  for  £604  7s.  7d., 
with  such  costs  as  they  might  be  entitled  to  by 
reason  of  that  judgment,  the  order  of  reference, 
and  having,  regard  to  the  findings  in  the  award 
for  them,  and  that  judgment  be  entered  for  the 
defendants  on  their  counterclaim  of  £220,  with 
such  costs  as  they  might  be  entitled  to  by  reason 
of  that  judgment,  the  order  of  reference,  and 
having  regard  to  the  findings  for  them.  On  the 
taxation  of  costs  the  Taxing  Master  (purporting 
to  act  on  the  principles  laid  down  in  Coulter  v. 
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Crangle)  allowed  the  plaintiffs  all  the  costs  of 
the  action  except  certain  items  in  respect  of  the 
counterclaim,  which  he  allowed  in  the  defendant's 
costs,  and  refused  to  apportion  the  arbitrator's 
fees : — Held,  that  the  costs  should  be  remitted 
to  the  Taxing  Master  for  re-taxation,  and  that 
on  such  re-taxation  he  should  have  regard  to 
the  order  of  January  27,  1909,  and  a  special 
direction  was  inserted  that,  although  judgment 
on  the  claim  was  entered  for  the  plaintiffs,  he 
-  should  allow  the  defendants  certain  costs 
incurred  by  them  in  connection  with  the  claim 
in  proving  matters  on  which  the  arbitrator  had 
found  in  their  favour,  and  the  arbitrator's  fees 
were  ordered  to  be  apportioned.  Coulter  v. 
Cringle  (37  I.  L.  T.  R.  79)  and  Henderson  v. 
Jf 'Tear  ([1906]  2  L  R.  526)  considered.  National 
Gas  Engine  Co.  v.  Dolphin's  Barn  Brick  Co. 

App.,  44 1.  L.  T.  R.  248 

16.  Co-defendants — Contribution.] 

Where  one  of  several  co-defendants  who  are 
decreed  to  pay  the  plaintiffs  taxed  costs  of  action 
pays  the  entire  of  such  costs,  he  is  entitled  to 
obtain  contribution  in  respect  thereof  from  the 
other  co-defendants  in  the  action,  and  without  an 
independent  proceeding.  Dearsly  v.  Middhweek 
(18  Cb.  D.  236)  considered.  Newry  Salt  Works 
Co.  V.  MacDonnell  K.  B.,  [1903]  2  I.  R.  454  ; 
37  I.  L.  T.  R.  97  ;  3  N.  I.  J.  R.  249 

17. Consent  to  trial  in  County  Court — 

Obstruction  of  right  of  way — Claim  for  damages 
and  a  mandatory  injunction — Judicial  disaretion 
— Plaintiff  deprived  of  costs.']  The  defendant  in 
an  action  for  damages  for  obstruction  to  a  right 
of  way  attached  to  premises  not  exceeding  £30 
in  annual  value,  and  for  a  mandatory  injunction 
to  compel  him  to  remove  certain  obstructions, 
offered  prior  to  the  delivery  of  defence  to  consent 
to  the  transfer  of  the  action  to  the  County  Court  ; 
the  plaintiff  insisted  upon  proceeding  in  the 
High  Court  on  the  ground  that  the  County  Court 
had  no  jurisdiction  to  grant  a  mandatory  in- 
junction. Judgment  was  given  in  favour  of  the 
plaintiff,  and  the  Master  of  the  Rolls  refused  to 
accede  to  an  application  to  disallow  the  plaintiff 
costs  because  the  Court  had  no  jurisdiction  to 
deprive  the  plaintiff  of  his  costs  as  "  the  Legis- 
lature for  some  reason  has  withheld  the  power 
which  ought  freely  to  be  granted  to  this  Court 
of  exercising  its  discretion  in  cases  which  do 
not  come  within  the  letter  of  the  law  of  the 
County  Courts  Act "  : — Held,  that  the  Legis- 
lature had  not  withheld  the  discretion  referred 
to,  and  that  inasmuch  as  the  Master  of  the 
Rolls  had  indicated  if  he  had  the  discretion,  that 
he  would  exercise  it  in  favour  of  the  defendant, 
the  plaintiff  should  not  be  allowed  the  costs  of 
the  action.  Jurisdiction  of  the  County  Court 
to  grant  injunctions  in  common  law  suits  dis- 
cussedj    Thornton  v.  M'Taggart 

App.,  44  I.  L.  T.  R.  119 

18.  Counterclaim — Judgment,  entry  of— 

Action  for  goods  sold  and  delivered — Defence, 
alleging  inferiority  in  diminution  of  contract 
price — Counterclaim  for  damages  for  breach  of 
contract  in  respect  of  that  inferiority — "  Event " — 
Costs— R.  S.  C,  Order  XXI.,  r.  17.]  The  plain- 
tiffs sued  the  defendants  for  £840,  balance  due 
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for  goods  sold  and  delivered — an  engine,  accu- 
mulators, and  electric  lamps  and  fittings,  for 
the  defendants'  hotel — and  work  done  and 
materials  supplied  under  a  contract.  The  de- 
fendants delivered  a  defence — pleading  in- 
feriority to  contract,  in  diminution  of  the  con- 
tract price,  of  the  engine  and  of  the  accumu- 
lators, and  lodging  £670  15s.  in  Court  in  satis- 
faction— and  a  counterclaim  for  damages  for 
the  inferiority  of  the  engine  and  of  the  accumu- 
lators, and  for  damages  for  delay.  The  contract 
price  of  the  accumulators  was  £283.  The  jury 
found  that  the  accumulators  were  not  of  the 
capacity  contracted  for,  with  £200  damages  ; 
and,  as  a  separate  finding,  that  the  value  of  the 
accumulators  as  supplied  was  £83.  They  found 
that  the  value  of  the  work  done  was  £567  7s., 
being  £103  8s.  less  than  the  amount  lodged  in 
Court.  This  sum  of  £567  7s.  was  made  up  by 
deducting  the  £200,  as  well  as  the  amount  of 
certain  disallowed  items,  from  the  balance  sued 
for.  The  other  findings  were  in  the  plaintiffs' 
favour.  A  verdict  was  thereupon  directed,  and 
judgment  entered  for  the  defendants  on  the 
claim,  with  costs,  and  for  the  defendants  with 
sixpence  damages  on  paragraph  3  of  the  counter- 
claim (for  breach  of  contract  in  respect  of  the 
inferiority  of  the  accumulators),  with  costs,  and 
for  the  plaintiffs  on  the  rest  of  the  counterclaim,  _ 
with  costs.  On  motion  by  the  plaintiffs  that 
judgment  should  be  entered  for  them  in  the 
original  action  for  £767,  with  costs,  and  for  the 
defendants  on  paragraph  3  of  the  counterclaim 
for  £200  damages,  with  costs,  and  for  the  plain- 
tiffs on  the  rest  of  the  counterclaim,  with  costs, 
or  that  the  judgment  for  the  defendants  on 
paragraph  3  of  the  counterclaim  should  be  set 
aside  and  judgment  entered  for  the  plaintiffs 
on  the  entire  counterclaim : — The  Court  ordered 
that  the  judgment  for  the  defendants  in  the 
original  action,  with  costs,  should  stand  ;  that 
the  judgment  for  the  defendants,  with  sixpence 
damages,  on  paragraph  3  of  the  counterclaim 
should  be  varied  and  stand  as  a  judgment  for 
the  defendants  thereon  without  damages  and 
without  costs,  on  the  special-  ground  that  the 
£200  damages  were  at  the  instance  and  on 
behalf  of  the  defendants  applied  in  reduction 
of  the  plaintiff's  claim  in  the  original  action,  and 
that  the  counterclaim  as  to  such  damages  was 
therefore  unnecessary ;  and  ordered  that  the 
judgment  for  the  plaintiffs  on  the  rest  of  the 
counterclaim  be  discharged,  and  that  the  plain- 
tiffs do  have  their  costs  of  the  issues  found  in 
their  favour  in  the  original  action.  Curtis  v. 
Armstrong  Q.  B.,  [1897]  2  I.  R.  327 

19. Crown,  proceedings  on  behalf  of — 

Mandamus — 9ct-  10  Vict,  c.  113,  s.  5 — 18tfc  19 
Vict.,  c.  90.]  The  prosecutor  obtained  an  order 
from  the  King's  Bench,  that  a  writ  of  mandamus 
should  issue  against  the  defendants  ;  and  the 
defendants  appealed.  Before  the  appeal  came 
on  for  hearing  the  defendants  gave  notice  to  the 
prosecutor  that  they  would  not  proceed  with  the 
appeal : — Hdd,  that  the  prosecutor  was  not 
entitled  to  the  costs  incurred  before  receipt  of 
the  notice  withdrawing  the  appeal.  S.  {Post- 
master-Genial) V.  Great  Northern  Railway 

App.,  [1908]  2 1.  R.  32  ;  41  I.  L.  T.  R.  79 
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20. Damages  for  trespass  less  than  £5 — 

Injunction,— G.  L.  P.  Act,  1856,  «.  97.]  The 
plaintiff  brought  an  action  of  trespass  claiming 
damages  for  interference  with  a  stream  of  water, 
and  seeking  an  injunction.  The  case  was  re- 
ferred to  arbitration.  The  umpire  awarded  £2 
damages ;  directed  certain  works  to  be  carried 
out  at  the  joint  expense  of  the  parties,  and  cer- 
tain levels  to  be  ascertained,  and  found  that  the 
defendant  should  be  restrained  from  interfering 
with  the  works  when  completed,  and  the  levels 
when  ascertained.  The  award  was  made  a  rule 
of  Court.  No  order  was  obtained  declaring  the 
plaintiff  entitled  to  his  costs : — Held,  that  the 
plaintiff  was  not  entitled  to  the  costs  of  the 
action.     Mahood  v.  Todd    ktiV.,  30 1.  L.  T.  R.  86 

21.  Detinue — Judgment  for  therecovery  of 

the  specific  goods,  and  for  damages  not  exceeding 
£5—M.  S.  G.,  Ireland  (1893),  Order  LXV.,  rr.  3, 
4.]  The  provisions  of  Order  LXV.  (1893), 
rr.  3  and  4,  limiting  a,  plaintiff's  right  to  costs 
where  he  recovers  as  damages  a  sum  not  ex- 
ceeding £5  in  actions  of  tort,  do  not  apply  to 
an  action  of  detinue  in  which  the  goods  are 
recovered  in  specie.     Bradley  v.  Archibald 

Q.  B.,  [1899]  2  I.  R.  108 

22.  Xieimxie —Articles   returned  pending 

action — Damagei— Procedure.']  In  an  action  for 
the  return  of  certain  documents,  the  defendant 
called  for  a  statement  of  claim,  and  then  returned 
the  documents.  The  plaintiff  then  applied 
f  ummarily  by  motion  on  notice,  and  the  Court 
gave  him  liberty  to  mark  judgment  for  the  oosts 
of  the  action  up  to  the  date  of  the  return  of  the 
documents,  and  for  one  shilling  damages,  and 
granted  also  the  cost  of  the  application.  Simms 
V.  Patterson  K.  B.,  5  N.  I.  J.  R.  80 

23.  Detinue — Return   of  property   after 

service  of  writ  and  before  statement  of  claim — 
Offer  by  defendant  to  pay  all  costs  properly  and 
necessarily  incurred  up  to  dots  of  return  of  pro- 
perty— Subsequent  costs — R.  S.  C.,  Ireland  (1893), 
Order  LXV.,  r.  4.]  In  an  action  for  the  return 
of  two  receipts  or  their  value,  and  for  damages 
for  their  detention,  the  defendant  returned  the 
documents  after  the  service  of  the  writ,  and 
before  the  delivery  of  the  statement  of  claim, 
and  offered  to  pay  to  the  plaintiff  the  costs 
properly  and  necessarily  incurred  up  to  the  date 
of  the  return  of  the  documents.  The  plaintiff 
furnished  his  costs,  and  the  defendant  objected 
to  the  amount,  inasmuch  as  the  bill  included  the 
costs  of  a  statement  of  claim  not  then  delivered. 
The  plaintiff  subsequently  delivered  a  statement 
of  claim  claiming  damages  for  the  detention, 
and  the  defendant  delivered  a  defence,  lodging 
£1  in  Court  in  satisfaction  of  the  plaintiff's  claim, 
which  the  plaintiff  accepted  in  satisfaction  of 
the  damages  for  detention.  The  parties  resided 
within  the  same  Civil  Bill  jurisdiction : — Held 
(reversing  the  decision  of  Boyd,  J.,  sitting  to 
hear  applications  for  the  Queen's  Bench 
Division),  that  the  plaintiff  was  not  entitled  to 
any  oosts  incurred  after  the  return  of  the 
documents.  Bradley  v.  Archibald  ([1899]  2  I.  R. 
108)  distinguished.     Donnelly  v.  Coyne 

App.,  [1901]  2  I.  R.  7  ;  34 1.  L.  T.  R.  121 

24.  Discovery— i\ro    certificate — English 

solicitor — Professional    witnesses — Eemuneration 
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— Expenses.]  On  the  taxation  of  the  plaintiff's 
party  and  party  costs  in  an  action  in  which  there 
had  been,  first,  a  trial  which  was  abortive  owing 
to  a  disagreement  of  the  jury,  and,  secondly,  a 
settlement  embodied  in  a  consent  which  was 
made  a  rule  of  Court : — Held,  that  there  had 
been  no  trial  within  the  meaning  of  Or.  XXXI., 
r.  24,  and  that  the  Taxing  Master  had  jurisdiction 
to  allow  the  plaintifi's  costs  of  discovery.  In 
the  course  of  the  preparation  of  evidence,  it 
became  necessary  for  the  plaintiff's  solicitor  to 
interview  certain  witnesses  in  England,  and  the 
plaintifi's  solicitor  employed  his  London  agent 
to  do  so.  The  London  agent's  costs  amounted 
to  £22  3s.  6d.,  and  were  paid  by  the  plaintiff. 
The  Taxing  Master  allowed  only  a  sum  of 
£12  12s.,  reporting  that  some  of  the  charges  were 
excessive,  and  some  were  not  justly  taxable 
against  the  defendant : — Held,  that  the  Bill 
should  be  taxed  in  the  ordinary  way,  and  reasons 
given  for  whatever  disallowances  were  made. 
Where  a  sum  of  £17  8s.  was  paid  a  witness  in 
respect  of  what  admittedly  consisted  of  both 
professional  remuneration  and  expenses,  the 
Taxing  Master  allowed  a  sum  of  £8.  Held,  that 
he  ought  to  have  apportioned  that  amount, 
stating  how  much  was  allowed  in  respect  of 
expenses  and  how  much  for  remuneration. 
Sykes  v.  Langrish  K.  B.,  3  N.  I.  J.  R.  230 

25. Discretion  of  Judge — Trial  by  Judge 

without  jury — Trivial  action — Successful  plaintiff 
ordered  to  pay  costs — Supreme  Court  of  Judicature 
Act  {Ireland),  1877  (40  *  41  Vict.,  c.  57),  ss.  52, 
53.1  The  plaintiff  brought  an  action  against 
the  defendant,  his  tenant  under  a  yearly  tenancy, 
for  breaches  of  agreement  to  keep  the  demised 
premises  in  repair,  claiming  £30  damages.  The 
defendant  in  her  defence,  in  addition  to  travers- 
ing the  alleged  breaches,  denied  the  alleged 
agreement,  denied  that  she  had  ever  been  tenant 
of  plaintiff,  and  further  alleged  that  the  tenancy 
had  been  determined  by  notice  to  quit  before 
the  matters  complained  of.  The  action  was 
tried  by  a  Judge  without  a  jury,  and  at  the 
trial  the  plaintiff's  own  estimate  of  his  loss  was 
from  £5  to  £6.  The  Judge  assessed  the  damages 
at  £1.  He  gave  judgment  for  the  plaintiff  for 
that  amount,  with  such  costs  as  a  decree  for  £1 
would  carry  in  the  County  Court,  and  made  an 
order  that  the  plaintiff  should  pay  the  defen- 
dant's costs  of  the  action  less  £1  damages  and 
such  Civil  Bill  costs  as  above  mentioned,  on  the 
ground,  as  alleged  in  the  order,  that  the  action 
should  have  been  brought  in  the  Civil  Bill 
Court  and  was  quite  jmfit  to  be  tried  in  the 
Superior  Courts.  The  Judge,  in  his  report, 
further  stated  that  he  was  of  opinion  that  the 
action  was  one  of  the  most  trivial  and  insignifi- 
cant that  could  possibly  be  brought ;  that  the 
plaintiff's  own  estimate  of  his  loss  was  grossly 
exaggerated ;  that  he  considered  it  wrong  and 
an  abuse  to  bring  such  an  action  in  the  Superior 
Courts ;  and  that  the  plaintiff  should  pay  the 
penalty  of  the  extra  costs  thereby  occasioned. 
The  plaintiff  having  moved  to  have  the  order 
varied  by  directing  the  defendant  to  pay  plain- 
tiff half  his  costs  of  the  action,  and  (Greeting 
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defendant  to  bear  her  own  costs  thereof : — 
Held,  in  the  King's  Bench  Division,  by  Lord 
O'Brien,  L.C.J.,  and  Boyd,  J.  (Johnson  and 
Gibson,  JJ.,  diss.),  and  held  by  the  Court  of 
Appeal  that  there  were  materials  before  the 
Judge  at  the  trial  sufficient  to  justify  him  in 
exercising  his  discretion  of  ordering  the  plaintiff 
to  pay  the  defendant's  costs,  and  that  his  order 
in  this  respect  was  not  subject  to  review. 
Whitmore  v.  O'Beilly 

K.  B.,  App.,  [19061  2  I.  R.  357,  392  ; 
40  I.  L.  T.  R.  170 

26. Discietion  of  the  Recorder — Case  in 

which  the  relief  granted  might  have  been  obtained 
by  an  order  of  Petty  Sessions — Costs  disallowed  in 
accordance  with  a  general  rule  — ■  Exercise  of 
judicial  discretion — Special  circumstances — 14  cfc 
15  Vict.,  c.  57,  s.  111—22  Vict.,  c.  14,  s.  5— 
40  (fc  41  Vict.,  c.  56,  s.  56.1  Where  costs  are  in 
the  discretion  of  a  Judge,  he  must,  in  granting 
or  refusing  them,  exercise  a  judicial  discretion 
upon  the  facts  of  each  individual  case,  and  not 
merely  apply  a  general  rule.  Hewthorn  &  Co.  v. 
Heathcott ;  Lowe  &  Co.  v.  ReynoWs 

Kenny,  J.,  39  I.  L.  T.  R.  248 

27. Equitable     execution  —  Beceiver  — 

Mandamus.]  A  receiver  appointed  by  way  of 
equitable  execution  over  the  amount  of  a  decree 
for  criminal  injuries  proceeded,  by  leave  of  the 
Court,  by  mandamus  to  compel  the  county 
council  to  pay  the  amount.  The  county  council 
maintained,  that  the  decree  was  bad  on  its  face, 
and  also  that  it  was  out  of  date.  The  King's 
Bench  refused  the  mandamus  without  costs,  on 
the  ground  that  the  decree  was  out  of  date,  but 
intimated  that  it  was  otherwise  a  good  decree. 
A  subsequent  Act  of  ParUament  gave  the  LocaJ_ 
Government  Board  power  to  extend  the  time 
for  payment  of  such  decrees,  which  they  did 
on  production  of  the  judgments  of  the  Judges 
in  the  mandamus  proceedings  : — Held,  that  the 
receiver  was  entitled  to  be  paid  out  of  the  fund, 
the  costs  of  the  mandamus  proceedings,  as  they 
had  been  taken  under  the  sanction  of  the  Court, 
and  also,  that  in  the  particular  case  the  proceed- 
ing had,  in  fact,  resulted  in  the  recovery  of  the 
fund.   Goodbody  v.  Giltrap    App..  37  I.  L.  T.  539 

28.  Full  costs— Order  LXV.,  rr.  4,  57.] 

Where  a  writ  is  issued  claiming  a  sum  exceeding 
£20,  and  after  the  issue  of  the  writ  and  before 
judgment  the  defendant  pays  a  sum  which 
reduces  the  amount  due  to  less  than  £20,  the 
plaintiff  is  entitled  to  full  costs  of  the  action. 
Murray,  Son  <fc  Co.,  Ltd.,  v.  O'Siordan 

K.  B.,  49  L  L.  T.  R.  186 

29.  Issues — Party  successful  on  one  issue 

and  failing  on  another  —  Expenses  of  witness 
giving  evidence  on  both  issues.]  In  an  action 
brought  by  a  money  lender  for  money  lent,  the 
defendant  paid  money  into  Court  and  counter- 
claimed  to  have  the  transaction  reopened  as 
being  harsh  and  unreasonable.  Judgment  was 
given  for  the  plaintiff  for  a  sum  of  £183  9s.  9d. 
over  and  above  the  amount  lodged  in  Court, 
with  costs,  and  for  the  defendant  on  the  said 
claim,  with  costs,  so  far  as  related  to  the  setting 
aside  and  reopening  of  the  transaction,  and  for 
the  defendants  on  the  counterclaim,  with  costs. 
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so  far  as  related  to  the  setting  aside  and  re- 
opening the  transaction  -.—Held,  that  the  plain- 
tiff was  entitled  in  full  to  the  expenses  of  his 
witnesses  who  gave  evidence  on  both  issues — 
namely,  that  on  which  he  had  been  successful 
and  that  on  which  he  had  failed.  Samuel  v. 
Burriham  and  Tighe         K.  B.,  42  I.  L.  T.  R.  24 

30. Joinder  of  causes  of  action — Order 

LXV..  /.  4.]  The  plaintiff  sued  the  defendant 
in  one  action  for  assault  and  fox  false  imprison- 
ment. The  jury  found  for  the  plaintiff  and 
awarded  £5  damages  in  respect  of  each  cause 
of  action.  Both  parties  resided  in  the  same 
Civil  Bill  jurisdiction ; — Held,  that  the  sum 
recovered  in  the  action  was  £10,  and  that  the 
plaintiff  was  accordingly  entitled  to  the  costs  of 
the  action.  Donnelly  v.  Verschoyle  and  another 
K.  B.,  52 1.  L.  T.  R.  130 

31.  Joint  defendants — Less  than  £40  re- 
covered— Residence  in  different  counties.]  Where 
in  an  action  of  contract  on  a  j  oint  covenant 
against  two  defendants,  residing  in  different 
counties,  a  sum  of  £39  was  recovered  against 
both  jointly,  it  was  ruled  that  this  was  not  a 
cause  or  matter  which  was  within  the  jurisdic- 
tion of  the  County  Court,  and'that  therefore  all 
costs  of  instructions  and  perusals  should  be 
allowed,  and  that  in  such  a  case  Or.  LXV.,  r.  64 
(41)  (42),  did  not  apply.  Ballentine  v.  Lawther. 
T.  M.,  2  N.  I.  J.  R.  44 

32. Leave  to  issue  execution — Postbellum 

ixntract — ■"  Sum  of  money  " — Performance  of 
contract — Courts  {Emergency  Powers)  Act,  1914 
(4<fe5  Geo.  v.,  c.  78),  »-.  1  (1)  {a).]  By  the 
Courts  (Emergency  Powers)  Act,  1914,  s.  1  (1) : — 
"  From  and  after  the  passing  of  this  Act  no 
person  shall  (a)  proceed  to  execution,  or  other- 
wise to  the  enforcement  of  any  judgment  or 
order  of  any  Court  (whether  entered  or  made 
before  or  after  the  passing  of  this  Act  for  the 
payment  or  recovery  of  a  sum  of  money  to  which 
this  sub-section  applies,  except  after  such  appli- 
cation to  such  Court  and  such  notice  as  may  be 
provided  for  by  rules  or  directions  under  this 
Act.  .  .  .  This  sub- section  shall  not  apply  to 
any  sum  of  money  (other  than  rent  not  being 
rent  at  or  exceeding  fifty  pounds  per  annum) 
due  and  payable  in  pursuance  of  a  contract  made 
after  the  beginning  of  the  fourth  day  of  August, 
nineteen  hundred  and  fourteen  "  : — Held,  that 
the  sub- section  must  be  read  and  construed  as 
extending  to  any  judgment  or  order  for  the 
payment  of  any  sum,  unless  such  as  is  expressly 
excluded  by  the  terms  of  the  Act  itself,  or  some 
subsequent  statute  or  Order  in  Council,  and  that 
a  plaintiff's  costs  do  not  constitute  a  sum  payable 
in  pursuance  of  a  contract,  and,  therefore,  leave 
of  the  Court  was  necessary  before  issuing 
execution  for  such  costs  even  in  the  case  of 
post  helium  contracts.  Hughes  (trading  as  The 
Duroline  Oil  Co.)  v.  M' Donnell  <&  Co. 

App.,  52  L  L.  T.  R.  149 

33. laability  of  the  Ciown — Croum  De- 
partment.] Upon  an  objection  by  the  Board 
of  Trade  claiming  foreshore,  which  was  over- 
ruled : — Held,  that  as  the  Board  represented 
the  Grown,  and  the  case  not  faUitig  within  18  &  19 
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Vict.,  c.  90,  costs  could  not  be  given  against 
them.  In  re  Dublin,Wiclclow  and  Wexford  B.  Co.; 
Ex  parte  Jordan  (31  L.  R.  I.  1)  not   followed. 
In  re  Vernon's  Estate     Ross,  J.,  [1901]  1  I.  R.  1 

34. Liability   of    the   Crown— 18  &  19 

Vict.,  c.  90,  ss.  1,  2.]  The  Crown  is  not  liable 
to  pay  costs  under  the  Crown  Suits  Act  (18  &  19 
Vict.,  c.  90)  unless  the  action,  or  proceeding, 
by,  or  on  behalf  of,  the  Crown,  is  taken  in  the 
name  of  the  Attorney-General.  B.  v.  Beadle 
(7  E.  &B.  492)  and  Secretary  for  War  v.  Booth 
[1891]  2  I.  R.  692)  approved  of  and  followed. 
In  re  Jdadden's  Estate  App.,  [1902]  1  I.  R.  63  ; 
36  I.  L,  T.  R.  17  ;  2  N.  I.  J.  R.  92 

35. Liability   of  the  Crown— 18  <fc  19 

Vict.,  c.  90,  ss.  1,2.]  Held,that  no  order  could 
be  made  for  costs  against  the  Secretary  of  State 
for  War.  Be  Beadle  (7  Ell.  &  Bl.  492)  followed. 
Secretary  of  State  for  War  v.  Booth 

Q.  B.,  [1901]  2  I.  R.  692 

38. Liability   of   the   Crown— 18  <fc   19 

Vict.,  c.  90,  s.  2.]  Costs  cannot  be  given  against 
the  Crown  where  the  Attorney-General  is  not 
a  party  eo  nomine,  B.  v.  Beadle  (7  E.  &•  B.  492) 
followed  in  preference  to  Ex  parte  Jordam, 
(31  L.  R.  L  1).     InreGah-in 

Bankcy.,  31  I.  L.  T.  R.  27  : 
App.,  [1897]  1  I.  R.  520 

37.  Mandamus  —  Party  unsuccessfully 

showing  cause.]  It  is  the  general  rule  of  the 
Court  to  order  the  person  unsuccessfully  re- 
sisting a  writ  of  mandamus  to  pay  aU  costs 
occasioned  thereby.  B.  (Booers)  v.  The  Justices 
of  Antrim  Q.  B.,  34  I.  L.  T.  R.  57 

38.  Medical  evidence — Special  reports — 

Direction  of  proofs  by  senior  counsel.]  Pees  paid 
to  medical  gentlemen,  not  as  expert  witnesses, 
but  for  consultation  and  special  reports  had  and 
made  by  them  as  to  the  general  mental  condition 
of  a  patient  while  under  their  observation,  will 
not  be  allowed  as  part  of  the  costs  of  an  action, 
even  where  such  consultation  and  special  reports 
have  been  had  and  made  in  accordance  with  the 
advice  of  senior  counsel  when  directing  proofs. 
Mulholland  v.  M'Parland    App.,  42  I.  L.  T.  R.  2 

39. Money  lodged  by  defendant— Mme 

for  drawing  out  elapsed — Costs  of  action.]  Where 
a  defendant  pays  money  into  Court,  and  the 
plaintiff  fails  to  draw  the  same  out  within 
the  proper  time,  and  a  motion  to  the  Court  is 
necessary,  the  plaintiff,  by  allowing  the  time 
to  elapse,  has  lost  his  absolute  right  to  the  costs 
of  the  action,  and  it  is  within  the  discretion  of 
the  Court  to  give  or  withhold  such  costs.  Fitz- 
Oibbon  v.  Mmris  K.  B.,  40  I.  L.  T.  R.  227 

40. Money  lodged  in  Court — Verdict  for 

defendant — Costs — Payment  out  of  Court — Order 
XXII.,  r.  7  (c).]  When  money  is  lodged  in 
Court  with  a,  defence  denying  liability  and  the 
plaintiff  recovers  less  than  the  amount  lodged 
the  Court  has  power,  under  Order  XXII.,  r.  7  (c), 
to  order  that  the  amount  found  in  the  plaintiff's 
favour  shall  not  be  paid  out  of  the  plaintiff, 
but  may  be  applied  in  part  satisfaction  of  the 
defendant's  costs.     M'Neece  v.  Moore 

App.,  38  I.  L.  T.  R.  153 
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I   41. Objection — Extension    oj    time    for 

iodging.]     Trdlee  Mural  Council  to  Hugga/rd 

40  I.  L.  T.  262 

42. Partition  smi— Special  costs — Form 

of  order.]  In  partition  suits  the  general  rule 
JB  that  ail  costs  properly  incurred  for  the  pur- 
pose of  realisation  and  division  are  paid  out  of 
the  entire  proceeds  of  sale  ;  but  where  there  are 
special  costs  incurred  in  respect  of  one  parti- 
cular share,  such  share  must  bear  the  whole  of 
such  special  costs.  In  re  Mdhony's  Estate ; 
Redmond  and  Fitzgerald,  Petitioners 

Ross,  J.,  [1909]  1 1.  R.  132 

43. Payment  into  Court  with  denial  of 

liability — Time,  for  withdrawals— Order  XXII., 
r.  8 — Order  XXIII.,  r.  1 — Notice  of  discontinu- 
ance served  in  error  for  notice  of  withdrawal — 
Form  of  order.]  On  May  23,  1911,  W.  issued  a 
writ  against  M.,  claiming  damages  for  negligence, 
and  on  May  28,  1912,  defence  was  filed,  and 
payment  into  Court  made  of  £16  15s.  8d.  with 
denial  of  liability.  On  June  1,  1912,  the  plaintiff 
filed  his  affidavit  of  documents,  but  inspection 
was  not  completed  till  June  10.  The  time  for 
withdrawal  of  the  sum  lodged  without  an  order 
of  the  Court;  expired  on  June  18.  The  plaintifi 
decided  to  accept  the  sum  lodged,  and  instructed 
his  solicitors  to  abandon  proceedings ;  and, 
accordingly,  on  December  4,  the  latter  lodged  a 
request  for  payment,  and  served  what  was 
described  as  a  notice  of  discontinuance  on  the 
defendant's  solicitor.  This  was  served  in  error, 
and  should  have  been  a.  notice  of  withdrawal. 
The  defendant  refusing  to  consent  to  the  pay- 
ment out  of  the  money  till  the  rights  of  the 
parties  were  decided  by  the  Court,  the  plaintiff 
applied  to  the  Court  for  leave  to  withdraw  the 
erroneous  notice,  that  the  sum  lodged  shoald  be 
paid  to  him,  and  that  he  might  be  declared 
entitled  to  his  costs  up  to  the  date  of  lodgment 
and  the  costs  of  the  application.  Question  of 
costs  discussed  and  form  of  order  made.  Willcox 
'  V.  M  Donnell  K.  B..  47  I.  L.  T.  R.  169 

44. Payment  of  amount  sued  for — Costs 

of  writ  not  paid— Judgment.]  The  defendant 
paid  the  amount  of  a  debt  claimed  in  the  writ, 
after  the  issue  but  before  service  of  the  writ. 
He  made  no  reply  to  a  letter  written  to  him 
asking  for  the  costs  of  the  writ  (12s.  6d.).  The 
Court  gave  liberty  to  the  plaintiffs  to  mark 
judgment  for  the  sum  of  £1  3s.  5d.,  being  the 
costs  of  the  writ  and  judgment.  Simmonds, 
Hunt  &  Montaomery  v.  Cronin 

K.  B.,  44 1.  L.  T.  R.  47 
45. Plaintiff  in  action  of  assault  accept- 
ing less  than  £5  lodged  in  Court  in  satisfaction 
of  Ws  claim — Party  and  party — Motion  to  the 
Court  for  an  order  in  lieu  of  a  certificate — 
"  Trial"— R  S.  C,  Order  LXV.,  r.  4  (1893).] 
In  any  action  for  a  wrong  or  injury  discoimected 
with  contract  (except  for  replevin,  slander,  libel, 
malicious  prosecution,  seduction,  or  criminal 
conversation,  where  the  plaintiff  accepts  a  sum 
not  exceeding  £5  lodged  in  Court  in  satisfaction 
of  his  claim — if  the  parties  reside  within  the 
same  Civil  Bill  jurisdiction — he  is,  under  Order 
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LXV.,  r.  4,  not  entitled  to  any  costs ;  and 
the  provision  in  that  rule,  that  "  in  case  there 
has  been  no  trial,"  the  Court,  on  motion,  may 
make  an  order  that  the  case  was  a  fit  one  to  be 
tried  in  the  High  Court,  thus  entitling  the  plain- 
tiff to  costs,  does  not  apply  to  the  case  of  a, 
plaintiff  accepting  money  lodged  in  Court  in 
satisfaction  of  his  claim  by  the  defendant. 
Hehir  v.  Dublin  United  Tramways  Co. 

Q.  B.,  [1897]  2  I.  R.  127  ;  30 1.  L.  T.  R.  546 

46. Priority  —  Administration  action — 

Insolvent  estate — Realisation  of  assets — Separate 
account.]  In  a  creditor's  administration  suit,  in 
which  the  general  assets  turned  out  to  be  insufB- 
cient  to  pay  the  costs  of  suit  in  full,  the  defen- 
dants, executors  of  deceased,  claimed  priority 
for  their  costs  of  suit,  as  against  a  secured 
creditor  who  had  established  a  charge  upon  a 
fund  which  had  been  realised  in  connection  with 
a  sale  in  another  suit,  and  had  been  brought  into 
Court  and  carried  to  a  separate  account : — • 
Held,  that  they  could  only  claim  priority  for 
such  of  their  costs  of  suit  as  were  relative  to 
the  separate  account.     Bell  v.  Buiterly 

Barton,  J.,  [1911]  1  I.  R.  312  ; 
45  I.  L.  T.  R.  278 

47. Proceeding   by   tenant-for-life    and 

trustees  for  protection  of  settled  estate — Salvage 
— Costs  of  action  made  a  charge  on  the  inheritance 
— Form  of  judgment.]  An  action  was  brought 
by  the  tenant-for-life  and  the  trustees  of  a 
settled  estate  to  establish  their  right  to  a  several 
fishery  which  formed  part  of  the  settled  estate, 
and  a  decree  was  made,  and  a  perpetual  injunc- 
tion granted  with  costs.  The  plaintiffs  being 
unable  to  recover  the  costs  from  the  defendants, 
who  were  paupers,  instituted  a  separate  action 
to  have  the  costs  made  a  charge  on  the  inherit- 
ance, on  the  ground  that  the  original  action 
had  been  brought  for  the  preservation  of  the 
fishery,  and  was  in  the  nature  o  f  a  salvage  suit, 
and  made  defendants  the  next  tenant-for-life, 
and  the  first  tenant -in -tail  in  remainder.  The 
defendants  filed  no  defence,  and  gave  a  consent 
for  judgment : — Held,  that  the  Court  had  juris- 
diction to  make  the  costs  a  charge  on  the  in- 
heritance, and  that  it  was  a  proper  case  in 
which  to  e.xeroise  the  jurisdiction.  Hamilton 
V.  Tighe  M.  R.,  [1898]  1  I.  R.  123 

48.  Proofs— Order  XXVI.,  r.  1— Order 

LXV.,r.  64  (10)  (15).]  Where  an  action  was  dis- 
continued on  the  terms  that  the  plaintiff  should 
pay  the  costs  : — Held,  that  the  plaintiff  should 
pay  to  the  defendant  such  just  and  reasonable 
charges  and  expenses  as  should  appear  to  the 
Taxing  Master  to  have  been  properly  incurred 
by  the  defendant  in  obtaining  an  advice  of  proofs 
and  procuring  evidence.  This  is  within  the 
Taxing  Master's  discretion.    Lynn  v.  Holland 

Ex.,  28 1.  L.  T,  R.  128 

49.  "  Recover  a  sum  less  than  £20."] 

Plaint  contained  two  counts  in  contract  for  non- 
delivery of  goods ;  also  counts  for  trover  and  for 
detinue.  Defendant  traversed  contracts  alleged 
in  the  two  first  counts,  and  paid  £14  2s.  6d. 
into  Court  on  the  other  two.    Issues  were  taken 
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on  the  two  first  counts,  and  as  to  the  sufficiency 
of  money  paid  into  Court.  Verdict  for  plaintiff 
upon  one  of  the  counts  in  contract,  with  £14  5s. 
damages,  but  for  defendant  on  the  other  count. 
The  Taxing  Master  allowed  only  half  plaintiff's 
costs : — Held,  by  Lefroy,  C.J.,  and  Mtzgerald, 
J.,  affirming  the  Master's  decision,  that  the 
plaintiff  had  recovered  less  than  £20  in  an  action 
of  contract.  Held,  by  O'Brien  and  Hayes,  JJ., 
that  all  the  counts  should  be  considered  as  one 
action,  and  therefore  that  defendant  was  entitled 
to  full  costs.  Devine  v.  The  London  and  North 
Western  By.  Co.  Q.  B.,  [1864]  17  I.  0.  L.  R.  174 

50. "Recover    in  the  action   a  sum 

less  than  £20  "—General  Order  LXV.,  r.  4 — 
Common  Law  Procedure  Act,  1856,  s.  97.]  In 
an  action  of  contract  to  recoTer  £23  Is.  6d.,  the 
defendant  paid  the  plaintiff  after  action  brought 
the  sum  of  £5,  and  pleaded  it  in  the  statement 
of  defence  as  payment  on  account  of  the  sum 
claimed  in  the  action.  The  jury,  at  the  trial, 
found  a  verdict  for  the  balance — £18  Is.  6d. — 
which  the  Judge  certified  in  his  certificate  was 
exclusive  of  the  £5  which  had  been  so  paid  after 
action  brought,  and  had  been  referred  to  as 
such  in  the  pleadings.  Judgment  was  entered 
for  £18  Is.  6d.,  with  costs,  and  the  contents  of 
the  Judge  s  certificate  were  set  forth  on  the  face 
of  the  judgment.  The  parties  resided  within  the 
jurisdiction  of  the  CSvil  Bill  Court  of  the  county 
in  which  the  cause  of  action  had  arisen  : — Held, 
that  inasmuch  as  it  sufficiently  appeared  on  the 
files  of  the  Court,  from  admission  in  the  plead- 
ings, from  the  Judge's  certificate,  and  on  the 
face  of  the  judgment,  that  the  £5  had  been 
obtained  by  force  of  the  action,  the  plaintiff  had 
"  recovered  "  not ''  less  than  £20  "  in  the  action 
within  the  meaning  of  section  97  of  the  Common 
Law  Procedvure  Act,  1856,  and  of  Order  LX., 
r.  4,  and  was  entitled  to  the  costs  of  the  action. 
Quinn  V.  M'KMay  K.  B.,  [1902]  2  I.  R.  315  ; 
36  I.  L.  T.  R.  11  ;  2  N.  I.  J.  R.  54 

51,  Revivor — Administration   action   hy 

executors  of  deceased  mortgagee — Costs  of  talcing 
out  administration  de  bonis  rum  to  deceased  mort- 
gagee— Party  and  party  costs — Executor's  costs."] 
In  an  administration  action  commenced  by  the 
executors  of  a  deceased  mortgagee,  the  original 
plaintiffs  died,  and  on  an  application  made  by 
the  executor  of  the  executor  of  one  of  them  for 
an  order  to  revive  the  suit  in  his  name,  and  for  an 
order  that  he  be  declared  entitled  to  the  costs  of 
such  revival,  and  of  obtaining  administration 
de  Donis  rum  to  the  said  deceased  mortgagee,  all 
such  costs  to  be  taxed  as  executor's  costs : 
The  Court  made  the  order  sought.  Be  Lett, 
Deceased  ;  Hughes  v.  Corcoran 

Barton,  J.,  45  I.  L.  T.  R.  245 

52. Setting  aside  pleading.]   On  a  motion 

to  set  aside  a  pleading  the  Court  will  not  con- 
sider whether  the  case  is  one  fit  to  be  prosecuted 
in  the  Superior  Courts  or  not.  A  consent  served 
after  notice  of  motion  which  does  not  provide 
for  the  costs  will  not  be  considered.  Ohammey 
V.  Dougherty  Q.  B.,  28  I.  L.  T.  21 

53. Special  jury  —  No  certificate  —  New 

trial '  motion — Verdict  changed — Order  LXV., 
f_  4—34  <fc  35  Vict.,  c.  65,  *.  37.]    In  an  action 
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for  damages  for  bribery  of  the  plaintiff's 
manager,  and  for  an  account  of  commissions, 
the  plaintiff  served  notice  requiring  a  special 
jury.  At  the  trial  the  defendant  obtained  a 
verdict,  and  paid  the  jury  and  crier.  Plaintiff 
did  not  ask  or  obtain  a  certificate  for  a  special 
jury  from  the  Judge.  Upon  a  new  trial  motion 
the  verdict  for  defendant  was  set  aside,  and  a 
verdict  entered  for  plaintiff  for  sixpence  damages. 
Plaintiff  and  defendant  lived  in  the  same  (Xvil 
Bill  jurisdiction : — Held,  that  defendant  was 
entitled  to  recover  from  the  plaintiff  the  sums 
paid  by  him  to  the  jury  and  crier.  Grand 
Central  Hotel  Co.,  Ltd.,  v.  D.  M'Cann  &  Sons. 
Q.  B.,  33  I.  L.  T.  R.  11 

54. ■  Tender — Payment  into  Court  of  the 

amount  tendered  with  further  sum — Severable 
items — B.  S.  C,  Ireland,  Order  XXII.,  r.  8.] 
Where  the  defendant  pleads  tender  before  action 
brought,  and  lodges  the  amount  tendered  in 
Court,  and  also  pleads  payment  into  Court  of  a 
further  sum,  in  addition  to  the  amount  lodged 
under  the  plea  of  tender,  in  full  discharge  of  the 
plaintiff's  claim,  the  plaintiff,  on  drawing  the 
two  sums  out  of  Court  in  satisfaction  of  his 
claim,  has  ''  recovered  in  the  action  "  only  the 
excess  above  the  tender,  where  the  defendant's 
tender  was  made  in  respect  of  specific  items  in 
the  claim,  severable  in  themselves  ;  and  is  only 
entitled  to  costs  accordingly.  James  v.  Vane 
(2  E.  &  E.  883)  followed.  Scott's  Standard  Pneu- 
matic Tyre  Co.  v.  The  Northern  Wheeleries  Cycle 
Manufacturing  Co.  Q.  B.,  [1899]  2  I.  R.  34 

55.  — — ■  Third  party — Action  by  lessee  against 
assignee — Indemnity  in  respect  of  previous  action 
by  lessor— Costs  between  solicitor  and  client — 
Form  of  order. '\  In  an  action  by  a  lessee  against 
his  assignee  to  recover  sums  paid  by  the  lessee 
for  rent,  damages,  and  costs  in  a  previous  action 
brought  against  him  by  the  lessor,  and  his  own 
costs  of  such  previous  action,  the  defendant 
admitted  his  liability  for  the  sums  paid  for  rent 
and  damages,  but  brought  in  a  further  assignee 
as  third  party,  who  admitted  his  liability  to  in- 
demnity the  defendant.  The  Court  decided 
that  the  plaintiff  was  entitled  to  recover  portion 
of  the  amount  paid  by  him  to  lessor  for  costs  of 
the  previous  action,  and  also  the  plaintiff's  own 
costs  of  the  same  : — Held,  that  the  plaintiff  was 
entitled  to  recover  from  the  defendant  his  costs 
of  the  present  action,  including  orders  as  to 
the  third  party  as  between  solicitor  and  client ; 
and  that  the  defendant,  in  addition  to  the 
amounts  paid  by  him,  was  entitled,  as  against 
the  third  party,  to  his  costs  of  action  and  the 
third  party  proceedings,  those  of  the  action  to 
be  taxed  as  between  solicitor  and  client,  but 
having  regard  to  the  fact  that  they  were  payable 
by  the  third  party.  Form  of  order.  Wiley  v. 
Smith  V.-C,  [1894]  1 1.  R.  153 

56.  Trespass.]    A.  brought  an  action  of 

trespass  and  trover  against  B.,  who,  after  service 
of  the  writ  of  summons  and  plaint,  but  before 
filing  his  defence,  returned  to  the  plaintiff  the 
goods,  the  seizing  of  which  was  the  substantial 
cause  of  action.  He  afterwards  pleaded  justi- 
fying the  seizure  of  the  goods  under  a  Civil  Bill 
decree.     The  plaintiff  then  applied  to  the  Court 
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for  an  order  that  the  defendant  should  pay  him 
the  costs  of  the  suit  up  to  the  time  of  the  return 
of  the  goods,  on  the  ground  that,  inasmuch  as 
the  parties  resided  in  the  same  civil  bill  juris- 
diction, and  the  value  of  the  goods  did  not 
exceed  £5,  the  plaintiff  would  be  deprived  of 
his  costs  in  the  event  of  the  judge  at  the  trial 
refusing  to  certify: — Held,  that  the  motion 
should  be  refused.  Held  also  (Christian,  J., 
diAitante),  that,  independently  of  the  question 
of  merits,  the  Court  had  no  jurisdiction  to  grant 
such  an  application.     Barry  v.  O'Brien 

C.  P..  [1865]  17  I.  C.  L.  R.  36 

57. Two  ietenistnis— -Judgment  against 

one  with  costs  of  suit,  and  for  the  other,  hut  viithout 
costs — Plaintiff  entitled  to  his  full  costs  against 
the  unsuccessful  defendant.]  Where  in  an  action 
of  tort  against  two  defendants,  who  were  re- 
presented by  the  same  counsel  and  solicitor, 
judgment  with  costs  of  suit  was  given  against 
one  defendant,  and  in  favour  of  the  other,  but 
without  costs : — Held,  that  the  plaintiff  was 
entitled  as  against  the  unsuccessful  defendant 
to  his  full  costs  of  the  action.  Kelly's  Directories, 
Ltd.,  V.  Gavin  d;  Lloyds  ([1901]  2  Ch.  D.  763)  fol- 
lowed. O'Gonnellv.Pecikin  K.  B.,  47 1.  L.  T.  R.  80 
58. Unsuccessful  relator.]  Where  a  con- 
ditional order  for  a  writ  of  certiorari  is  discharged 
the  Court  has  jurisdiction  to  award  costs  against 
the  relator.  B.  {Creed)  v.  Justices  of  County 
Tipperary  App.,  [1897]  2  I.  R.  513 

59. Verdict   for  less   than  £20 — Action 

of  contract — Parties  residing  in  same  Civil  Bill 
jurisdiction  — ■  Proceedings  after  Judgment  — 
B.  S.  C,  Ireland,  Order  LXV.,  r.  4.]"  Where  the 
parties  in  an  action  of  contract  reside  in  the  same 
Civil  Bill  jurisdiction,  and  the  plaintiff  recovers 
less  than  £20,  he  is  not  entitled  to  the  costs  of 
and  incident  to  an  order  attaching  a  fund  in 
Court  to  which  the  defendant  is  entitled,  or  of 
a  motion  to  make  that  order  fruitful.  Porter  v. 
Thompson  Q.  B.,  [1899]  2  I.  R.  38 

60. Verdict  with  costs  lor  one  of  two 

co-defendants,]  Where  two  co-defendants  de- 
fend an  action  jointly,  employing  the  same 
solicitor  and  counsel,  and  one  of  these  defen- 
dants obtains  a  verdict  with  costs  against  the 
plaintiff,  he  is  only  entitled  to  half  and  not  the 
whole  of  the  costs.  Magowan  v.  Hamilton  and 
others  K.  B.,  37  I.  L.  T.  R.  56  ;  3  N.  I.  J.  R.  174 

Action-Obunter-claim-Agreement  to  refer  to 

arbitration — Costs  tofollowresult — Com- 
mon Law  Procedure  Act    1  N.  I.  J.  R.  141 
See  Arbitration— Agreement  to  Refer.  2. 

Action  of  contract — ^Unsuccessful  motion 

by  defendant — ^Amount  recovered  less 
than  £20  [1894]  2  I.  R.  14 

See  Solicitor— Bill  of  Costs.    3. 

Action  of  trespass  involving  question  of 

title — Small  damages  exceeding  limit 
within  which  certificate  is  required — 
Number  of  counsel  allowed 

[1894]  2  I.  R.  76 
See  Solicitor— Bill  of  Costs.    37. 

Action  to   recover  possession   of  land — 

Question    arising    on    construction    of 

devisor's  wiU  [1899]  2  I.  R.  344 

See  Limitations,  Statute  of— Realty.    16. 
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Action  which  could  have  been  brought  in 

County  Court — Costs  of  more  than  two 
counsel — Certificate — Time  for  giving — 
Effect  of  absence  of  certificate  in  sub- 
sequent proceedings 
[1914]  2 1.  R.  160, 169  ;  48  I.  L.  T.  R.  18 
/See  Solicitor— BUI  of  Costs.    84. 

Administration  action  —  Accounts  —  In- 

structions for  [1894]  1  I.  R.  544 

See  Solicitor— Bill  of  Costs.    8. 

Administration  action — ^Manager  appointed 

by  Court— Priority    [1899]  1  I.  R.  69 
See  Executor — ^Actions.    5. 

Administration  action — Sale  of  mortgaged 

property — ^Deficiency 
[1894]  1 1.  R.  316,  319  ;    28  I.  L.  T.  304 
See  Executor — ^Actions.    11. 

Administration  action — ^Unsuccessful  pro- 

ceedings   with    sanction    of    Court — 
Priority  [1899]  1  I.  R.  194  ; 

33  I.  L.  T.  R.  37 
See  Executor — Actions.    6. 

Against  the  Crown 

[1897]  2  I.  R.  362,  415 
See    Lands    Clauses    Acts — Compulsory 
Powers.    1. 

Appeal — Judgment     of     Court     in     first 

instance  directing  each  party  to  abide 
his  own  costs — Costs  of  brief  at  trial, 
also  used  in  Court  of  Appeal 
[1897]  1  I.  R.  1  ;  30  I.  L.  T.  R.  46,  73 
See  Solicitor— Bill  of  Costs.    12. 

Appeal  for — Costs  withheld  by  reason  of 

application  of  supposed  rule  of  law 

[1896]  2  I.  R.  267 
See  Practice — ^Appeal.    9. 

Charged  on  estate  by  order  of  Court — 

Interest  on         [1912]  1  I.  R.  166,  170 
See  Solicitor— Bill  of  Costs.    74. 

Charging    order — Property    recovered    or 

preserved  [1914]  2  I.  R.  31 

/See  Solicitor — Lien.    11. 

Guardian  ad  litem — Defendant  lunatic 

35  I.  L.  T.  R.  210 
See  Practice — Guardian  ad  Litem.    2. 

Indorsement  for  half  costs  in  writ  in  con- 

tract claiming  less  than  £20 — Parties 

resident  in  same  Civil  Bill  jurisdiction 

[1901]  2  I.  R.  350  ;  35  I.  L.  T.  R.  20  ; 

1  N.  I.  J.  R.  36 

/See  Practice — Writ  of  Summons.    10. 

— —  Indorsement  of  excessive  claim  for 

[1895]  2  I.  R.  398 
See  Practice — Writ  of  Summons.    6. 

Interlocutory  order  directing  payment-^ 

Time  from  which  interest  runs 

[1915]  1  I.  R.  273 
See  Solicitor— Bill  of  Costs.    126. 

Lands    Clauses    Act — Costs   of    obtaining 

administration  to  make  title 
[1894]  1  I.  R.  146  ;  28  I.  L.  T.  184 
See  Lands  Clauses  Acts— Costs.    1. 

Malicious  injury — Civil  Bill  appeal — Only 

one  set  of  costs  allowed 

1  N,  I.  J.  R.  142, 
See  Appeal. 
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PRACTICE— COSTS— corfirejicd. 

Mandamns — No    cause    shown    to    con- 

ditional order  1  N.  I.  J.  R.  102 

See  Malicious  Injury.    56. 
— —  Motion  to  enter  right  verdict 

51  I.  L.  T.  R.  19 
See  Defamation — Slander.    3. 

■ Municipal   election    petition  —  Eeturning 

oflScer  [1900]  2  I.  R.  384 

See  Local  Government — Election  Petition. 
6. 

New    trial    motion — Number   of    counsel 

allowed — Discretion  of  Taxing  Master 
[1894]  2  I.  R.  242 
See  Solicitor- Bill  of  Costs.    36. 

Originating  summons   taxed   as   costs  of 

an  action  45  I.  L.  T.  R.  261 

See  Will — Conversion.    3. 

■ Out  of  share  of  married  woman  of  fund 

in    Court   with   restraint   from    antici- 
pation [1898]  1  I.  R.  244 
See  Husband  and  Wife — Separate  Estate.  8. 

Party  and  party — Report  for  use  of  Court 

o"f  Appeal  [1899]  1  I.  R.  107 

-See  Solicitor— Bill  of  Costs.    38. 

Party  and  party — Settlement  of  pleading 

by  senior  counsel        [1899]  1  I.  R.  342 
See  Solicitor— Bill  of  Costs.    51. 

•  Party  and  party — Third  counsel 

[1899]  1  I.  R.  66 
See  Solicitor — Bill  of  Costs.    39. 

Party  chargeable — Taxation 

[1897]  1  I.  R.  6 
See  Solicitor— Bill  of  Costs.    93. 
Payment  into  Court — Submission  to  arbi- 
tration— Payment  out  of  Court — Costs 
of  motion  1  N.  I.  J.  R.  46 
See  Arbitration — Agreement  to  Refer.    4. 
Pending    action — "  The    matters   in    dis- 
pute "     referred    to     arbitration — No 
provision  for  costs          1  N.  I.  J.  B.  14 
See  Arbitration— Agreement  to  Refer.    3. 

Petition  of  right  [1900]  2  I.  R.  513 

See  National  School  Teacher.    1. 

Remitting  and  final  judgment  motions 

32  I.  L.  T.  B.  38 
See  Practice — Remitting.    20. 

Security  for^ — Against  overholding  tenant 

• — Formalities  of  notice 

16  I.  C.  L.  R.,  App.  vlii 
See  Landlord  and  Tenant — Security  for 
Costs.    2. 

Security  for,  against  overholding  tenant — 

Must  be  an  "  instrument  in  writing  " — 
Power  discretionary     16 1.  C.  L.  R.  167 
See  Landlord  and  Tenants-Security  for 
Costs.    1. 

Separate  causes  of  action 

35  I.  L.  T.  R.  225  ;  36  I.  L.  T.  R.  38 
See  Solicitor-Bill  of  Costs.    101. 
Set-off    as    between    successful    and    un- 
successful defendants 
[1894]  2  I.  R.  545;  28  I.  L.  T.  R.  105 
-See  Solicitor— Bill  of  Costs.    103. 

Setting  aside  writ  with   excessive  claim 

for  costs  29  I.  L.  T.  R.  127 

Sea  Practice— Writ  Specially  Indorsed.   25. 


PRACTICE — GOSlS—cmtinued. 

Solicitor  and   client — Mortgage   to   cover 

future  advances — Solicitors    Remune- 
ration Act,  1881 
[1899]  1 1.  R.  515, 518  ;  33 1.  L.  T.  R.  159 
See  Solicitor— Bill  of  Costs.     144. 

■  Successful  applicant  for  habeas  corpus 

[1903]  2  I.  R.  117  ;  3  N.  I.  J.  R.  110 
See  Infant — Custody.    2. 

Taxation. 

See  Cases  under  Solicitor — Bill  of  Costs. 

Taxation — Civil  Bill  appeal — Case  stated — 

Costs  taxed  to  over  £10 — No  objection 
taken  to  Taxing  Master's  certificate- 
Application  to  set  aside  certificate — 
Proper  form  of  certificate  in  such  cases 
[1915]  2  I.  R.  423 
See  Solicitor— Bill  of  Costs.    112. 

Third  party  37  I.  L.  T.  R.  65  ; 

3  N.  I.  J.  B.  15 
See  Practice — Third  Party  Procedure.    2. 

Two  causes  of  action — Separate  findings — 

Separate  entry  of  judgment 

1  N.  I.  J.  R.  276 
See  Practice — Judgment.    71. 
Two    defendants— Same    solicitor — Judg- 
ment with  costs  for  one  defendant — 
Disagreement  as  to  other  defendant 
[1903]  2  I.  R.  311 
See  Solicitor — Bill  of  Costs.    129. 

Witnesses — Third     counsel — Consultation 

during  new  trial  motion 
[1895]  2  I.  R.  454  ;  29  I.  L.  T.  317 
See  Solicitor— Bill  of  Costs.    35. 

Writ    of   summons — Excessive    claim    for 

costs  [1894]  2  I.  R.  682 

See  Practice — Writ  of  Summons.    9. 

PRACTICE— COUNTERCLAIM. 
1. Dismiss    for    want    of    prosecution.] 

Where  a  defendant  counterclaims,  and  lodges 
a  sum  in  Court  which  is  accepted  in  full  satis- 
faction by  the  plaintiff  in  his  reply,  the  plaintiff 
can  apply  to  have  the  counterclaim  dismissed 
for  want  of  prosecution  under  Or.  XXXVI.,  r.  11. 
Muagrave  &  Co.,  Ltd.,  v.  Cussen  (27  I.  L.  T.  B.  36) 
followed  dubitante.     M'  Donald  v.  Garde 

K.  B.,  1  N.  L  J.  R.  112 
2. Payment  into  Court — Set-off — Counter- 
claim— Money  drawn  out  by  plaintiff — Partial 
success  of  counterclaim.']  The  plaintiffs  brought 
an  action  for  £67  14s.  4d.  The  defendant,  in 
his  defence,  pleaded  a  set-ofi  of  two  sums  of 
£38  Is.  3d.  (afterwards  reduced  to  £35  Is.  3d., 
and  £39  8s.,  and  paid  into  Court  the  sum  of 
£32  13s.  6d.  ;  he  also  counterclaimed  for  the  same 
two  sums  of  £38  Is.  3d.  and  £39  8s.,  and  for 
£250  damages  for  delay  by  the  plaintiff.  The 
plaintiffs,  in  their  reply,  drew  out  the  £32  13s.  6d. 
in  satisfaction  of  their  claim  in  the  action. 
Before  the  trial  the  plaintiffs  had  admitted  in  a 
letter  that  the  £35  Is.  3d.  was  due  by  them  to 
the  defendant,  but  in  their  defence  to  the 
counterclaim  they  denied  the  right  of  the  defen- 
dant to  either  of  the  sums  of  £35  Is.  3d.  or 
£39  8s.  At  the  trial  of  the  counterclaim  the 
jurj'  awarded  the  defendant  £75  damages  for 
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delay,  but  found  in  favour  of  the  plaintiffs  as 
regards  the  item  of  £39  8s.  As  regards  the 
£35  Is.  3d.,  the  plaintiffs  admitted  it  was  a 
proper  subject  for  either  set-off  or  counterclaim, 
but  argued  that  it  had  been  already  allowed  as 
a  set-off  : — Held,  that  the  sum  of  £32  13s.  6d. 
had  been  paid  into  Court  on  the  assumption 
that  credit  was  given  for  the  £35  Is.  3d.,  and 
that  the  defendant  could  not  counterclaim  for  it. 
Broiim  &  Sons  v.  Walsh  K.  B.,  40  I.  L.  T.  R.  86 
3.  Striking  out — Action  to  recover  pos- 
session of  land  for  non-payment  of  rent — B.  S.  C, 
Order  XIX.,  r.  3.]  Where,  in  an  action  to 
recover  possession  of  land  for  non-payment  of 
rent,  the  defendant  traversed  the  contract  of 
tenancy,  and  counterolaimed  for  damages  for 
breach  of  that  contract,  and  it  appeared  that 
there  was  no  defence  to  the  claim  for  possession, 
the  Court,  upon  the  refusal  of  the  defendant  to 
withdraw  his  defence,  ordered  the  counterclaim 
to  be  struck  out.     Loughrey  v.  Maguire 

Q.  B.,  ]18971  2  I.  R.  140 
4.  Striking  out — Cause  of  action  not  con- 
nected.} An  action  was  brought  by  the  plaintiff 
for  damages  for  slander  on  three  occasions. 
The  defendant  admitted  one  slander,  and  paid 
£5  5s.  into  Court,  denied  the  other  slanders,  and 
counterolaimed  for  the  seduction  of  his  daughter 
by  the  plaintiff  ; — Held,  that  there  being  no 
connection  between  the  causes  of  action,  they 
could  not  be  conveniently  tried  in  one  action, 
and  the  counterclaim  should  be  excluded. 
Dalrymple  v.  Johnston        Q.  B.,  31  I.  L.  T.  R.  10 

Dismissal  of  action  for  want  of  prosecu- 

tion —  Issue  joined  —  Application  for 
judgment  on  counterclaim 

29  I.  L.  T.  R.  96 
See  Praetiee — Default.    5. 

Entry  of  judgment — -Order  XXI.,  r.  17 — 

Costs  [1897]  2  I.  R.  314 

See  Solicitor— Bill  of  Costs.    52. 

Entry  of  judgment— Order  XXI.,  r.  17— 

Costs  [1897]  2  I.  R.  327 

See  Practice — Costs.    18. 

Taxation  of  costs  of    37  I.  L.  T.  R.  43,  79  ; 

3  N.  I.  jr.  R.  158 
See  Solicitor— Bill  of  Costs.    54. 

Unliquidated  damages — Joinder  of  issue 

28  I.  L.  T.  R.  124 
See  Practice — ^Notice  of  Trial.    2. 

PRACTICE— COURTS  (EMERGENCY  POWERS) 

1. Judgment  mortgage — 4  &  5  Geo.  V., 

c.  78,  s.  1  (1)— 6  Geo.  V.,  c.  18,  s.  1  (1)  (6)— 
Judgment — Contract — Originating  summons  by 
mortgagee  far  a  sale — Leave  to  institute  proceed- 
ings.] Under  the  provisions  of  section  1  (1)  of 
the  Courts  (Emergency  Powers)  Act,  1914,  as 
extended  by  the  Courts  (Emergency  Powers) 
Act,  1916,  s.  1  (1)  (6),  it  is  necessary  to  obtain 
the  leave  of  the  Court  before  instituting  proceed- 
ings to  raise  by  sale  the  amount  of  a  judgment 
mortgage,  even  though  the  judgment  on  which 
the  mortgage  was  founded  was  obtained  after 
the  4th  August,  1914,  where  the  debt  in  respect 
-of  which  the  judgment  was  obtained  was  due 


PRACTICE -COURTS  (EMERGENCY  POWERS) 

—continued. 
under    a    contract    made    before    that    date. 
0' Flaherty  v.  Oethings 

Barton,  J.,  [1916]  1  I.  R.  265  ; 
50  I.  L.  T.  R.  112 
2. Leave  to  institute  proceedings — Judg- 
ment mortgage  for  sum  over  £100.]  Rule  3  (2)  of 
the  Irish  Rules  of  September,  1914,  made  under 
the  Courts  (Emergency  Powers)  Act,  1914 
(4  &  5  Geo.  v.,  c.  78),  applies  to  oases  within 
section  1  (1)  (6)  of  the  Courts  (Emergency 
Powers)  (No.  2)  Act,  1916(6  &7  Geo.  V.,o.  18); 
and  consequently  the  preliminary  application 
for  leave  to  institute  proceedings  in  the  County 
Court  to  raise  the  amount  of  a  judgment  mort- 
gage for  a  sum  exceeding  £100,  registered  in 
1917  on  foot  of  a  judgment  for  a  debt  incurred 
prior  to  August  4,  1914,  was  properly  made  to 
the  High  Court.     Henderson  v.  CalUm 

Ross,  J.,  [1918]  1  I.  R.  107 

3. Liberty  to  execute  judgment — Courts 

[Emergency  Powers)  Act,  1914  (4  <fc  5  Oeo.  V., 
c.  78) — Action  on  foot  of  a  renewal  promissory 
note  made  after  ith  August,  1914,  for  u,  debt 
incurred  prior  to  that  date — Leave  unnecessary.] 
When  the  plaintiff  obtains  judgment  in  an  action 
talien  on  foot  of  the  dishonour  of  a  promissory 
note  after  the  4th  August,  1914,  he  is  entitled 
to  execute  the  judgment,  without  application 
for  liberty  to  do  so  under  section  1(1)  (o)  of 
the  Courts  (Emergency  Powers)  Act,  1914  (4  &  5 
Geo.  v.,  0.  78),  notwithstanding  that  the  note 
sued  upon  is  a  renewal  note  given  in  respect  of 
a  debt  incurred  prior  to  the  4th  of  August,  1914. 
Provincial  Bank  of  Ireland  v.  O'Donnell 

K.  B.,  [1917]  2  I.  R.  43 

4. Courts  (Emergency  Powers)  Act,  1914 

(4  <fc  5  Oeo.  v.,  c.  78) — Mortgagee's  action  of 
ejectment.]  The  institution  of  an  action  of 
ejectment  on  the  title  by  a  mortgagee  is  not 
the  realisation  of  a  security  contemplated  by 
section  1  (1)  (6)  of  the  Courts  (Emergency 
Powers)  Act,  1914,  but  is  only  a  step  towards 
realisation,  and,  consequently,  leave  need  not 
be  obtained  before  issuing  the  writ.  The 
National  Bank,  Ltd.,  v.  Glc^ey 

K.  B.,  [1917]  a  I.  R.  281 

PRACTICE— CROWN  DEBT. 

Simple  contract  debt — Proceedings  by  writ  of 
immediate  extent — Form  of  Commission  and  In- 
quisition to  find  debts — 25  Geo,  III.,  Ireland, 
c.  53,  s.  1— 21  dk  22  Geo.  III.,  Ireland,  c.  20, 
ss.  1,  4,  11.]  The  Nation  Newspaper  Company 
Limited,  being  indebted  to  the  Pottmaster- 
General  for  telegraphic  messages,  and  having 
gone  into  liquidation,  the  Postmaster-General 
served  notice  of  the  debt,  as  entitled  to  priority 
as  a  Crown  debt,  on  the  liquidator.  The  debt 
was  not  paid,  and  an  Inquisition  and  Commission 
to  find  debt  was  issued  out  of  the  Queen's 
Bench,  directed  to  two  persons  nominated  by 
the  Postmaster-General  to  enquire  whether  the 
company  was  indebted  to  the  Crown,  and  in 
what  amount.  The  return  to  this  inquisition 
was  filed  in  the  Queen's  Bench  Division,  and  the 
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debt  became  of  record.  An  affidavit  of  debt 
and  danger  was  filed,  showing  that  the  debt 
was  in  danger  of  being  lost  to  the  Crown.  An 
order  was  made  ex  parte  that  a  writ  of  immediate 
extent  should  issue  attaching  the  property  of 
the  company  to  satisfy  the  debt.  Re  "  Nation  " 
Newspaper  Company,  Ltd. 

Q.  B.,  35  I.  L.  T.  R.  130 

PRACTICE— CROWN  SIDE. 

Mandamus — Who  may  apply  for — Interest.] 
Application  for  the  prerogative  writ  of  man- 
damus will  not  be  granted  unless  it  is  shown 
that  the  applicant  has  an  interest  in  the  matter 
as  ratepayer  or  otherwise,  and  that  there  has 
been  a  proper  demand  and  refusal.  In  a  proper 
case  the  Court,  on  an  application  for  mandamiis, 
will  make  no  rule  on  the  motion  without  pre- 
judice to  the  application  being  made  again. 
S.  (Creedon)  v.  Macroom  Guardians 

K.  B.,  4  N.  I.  J.  R.  169 

PRACTICE— DEFAULT. 

1. Appearance — Lapse  of  two  years  from 

service  of  writ — Notice  of  intention  to  proceed — 
Marking  judgment — Or.  LXIV.,  r.  11.]  Where 
an  action  was  brought  by  the  plaintiff  against 
the  defendant  for  money  due  for  work  done  as  a 
solicitor,  and  where  more  than  two  years  had 
elapsed  sipce  the  service  of  the  writ,  to  which 
no  appearance  had  been  entered,  the  plaiatiff 
served  the  defendant  personally  with  a  month's 
notice  of  intention  to  proceed  under  Or.  LXIV., 
r.  11 : — Held,  that  after  the  expiration  of  the 
month  the  plaintiff  might  mark  judgment  in 
the  office  in  default  of  appearance,  without 
applying  to  the  Court.    Jones  v.  Bravender 

App.,  36  I.  L.  T.  R.  59  ;  2  N.  I  J.  R.  109 

2. Dismissal  for  want  ol  prosecution — 

Acceptance  of  money  lodged  under  plea  of  tender — 
Automatic  joinder  of  issue — Or.  XXII.,  rr.  6 
(c),  7,  8 ;  Or.  XXXVI.,  r.  11.1  Plaintiff  having 
accepted  the  sum  sued  for  when  paid  into  Court 
with  a  plea  of  tender  before  action  brought,  took 
no  further  step  in  the  action  : — Held,  that  the 
defendant  was  entitled,  under  Or.  XXXVI., 
1.  1 1,  after  the  lapse  of  six  weeks  from  the  time 
when  the  pleadings  were  automatically  closed, 
either  to  serve  notice  of  trial  or  to  move  that 
the  action  be  dismissed  for  want  of  prosecution. 
Shannon  v.  SearigJit  Q.  B.,  32  I.  L.  T.  R.  30 

3. Dismissal  for  want  of  prosecution- — 

After  two  years- — Notice — Or.  LXIV.,  r.  11 — 
General  Orders,  1854 — Or.  178.]  Leave  granted 
to  a  defendant  to  dismiss  an  action  for  want  of 
prosecution  where  two  years  had  elapsed  since 
the  last  proceeding,  without  requiring  him  to 
give  one  month's  notice  to  the  plaintiff  under 
the  first  part  of  Or.  LXIV.,  r.  11.  Bradley  v. 
Comerford  Q.  B.,  29  I.  L.  T.  R.  55 

4. Dismissal  for  want  of  prosecution— 

Ammmt  claimed  within  Civil  Bill  jurisdiction — 
Form  of  order — Or.  XXXVI.,  r.  11.]  Where,  in 
an  action  for  £9  odd,  the  plaintiff,  who  was  in 
default,  offered  to  pay  the  costs  of  the  motion 
to  dismiss,  and  to  Undertake  to  proceed  to  trial, 


PRACTICE— DEFAULT— corsJmaed. 
the  Court  dismissed  the  action  with  costs,  but 
without   prejudice   to   the   plaintiff's   right   to 
proceed  by  Civil  Bill  on  the  same  cause  of  action. 
Mining  and  General  Share  Agency  v.  O'Sorke 

Ex.,  30  I.  L.  T.  R.  82 

5. Dismissal  for  want  of  prosecution — 

Judgment  on  counterclaim — Issue  joined — Or. 
XXI.,  r.  16— Or.  XIX.,  ,.  3— Judicature  Act, 
1877,  s.  27  (8).]  A  defendant  appUed  to  dismiss 
an  action  for  want  of  prosecution,  and  for  judg- 
ment on  a  counterclaim,  issue  having  been 
joined.  The  Court  granted  the  application  for 
dismissal,  with  three  guineas  costs,  but  made 
no  rule  on  the  counterclaim  (to  which  a  reply 
had  been  put  in),  holding  it  was  an  independent 
action.  Seddon's  Pneumatic  Tyre  (Continental) 
Co.  V.  Sweeny  Q.  B.,  29  I.  L.  T.  R.  96 

6. Dismissal  for  want  of  prosecution — 

Notice  of  intention  to  proceed — Time — Order 
XXXVI.,  r.  11— Or.  LXIV.,  r.  11.]  A  defen- 
dant who  serves  notice  to  dismiss  the  action 
for  want  of  prosecution  under  Or.  XXXVI.,. 
r.  11,  is  not  a  party  who  desires  to  proceed 
under  Or.  LXIV.,  r.  11,  and  need  not  serve  the 
month's  notice  of  intention  to  proceed  pre- 
scribed by  the  latter  rule.  M'Gaul  v.  The 
Guardians  of  Carrickmacross  Union 

Q.  B.,  29  I.  L.  T.  R.  96 

7. Dismissal  for  want  of  prosecution — 

Pending  action  between  substantially  the  same 
parties — Or.  XXXVI.,  r.  11.]  An  application 
to  dismiss  for  want  of  prosecution  in  one  action 
when  a  second  action  between  substantially  the 
same  parties  involving  the  same  issues  is  stilt 
pending,  is  unreasonable,  and  should  be  refused. 
The  British  and  Colonial  Lighting  Co.,  Ltd.,  v^ 
The  Simpitrol  Lighting  Co. 

K.  B.,  46  I.  L.  T.  R.  37 

8. Dismissal  for  want  of  prosecution — 

Notice  of  trial — Change  of  venue — Fresh  notice 
of  trial  where  venue  changed.]  Notice  of  trial 
of  the  action,  which  was  brought  to  recover 
damages  for  assault  and  for  trover  and  con- 
version of  a  bunch  of  keys,  was  served  on 
January  29,  1915,  and  the  action  was  set  down, 
for  trial  on  Wednesday,  February  10,  1915, 
before  a  Judge  and  common  jury.  On  February 
5,  1915,  the  defendant  served  notice  to  change 
the  venue,  and  on  February  9,  1915,  an  order 
was  made  changing  the  venue  to  the  County  of 
Sligo.  No  further  steps  were  taken  by  either 
party  to  have  the  case  heard  at  the  Assizes  for 
the  County  of  Sligo  : — Held,  on  a  motion  on 
behalf  of  defendant  to  dismiss  the  action  for 
want  of  prosecution,  that  the  service  of  the 
original  notice  of  trial  was  no  answer  to  the 
defendant's  motion,  and  that  a  fresh  notice  of 
trial  should  have  been  served  for  the  Assizes 
for  the  County  of  Sligo.     Maguire  v.  Bohan 

K.  B.,  49  I.  L.  T.  R.  219 

9. Dismissal  for  want  of  prosecution— 

"  Proceeding  " — Notice  of  intention  to  proceed — 
E.  S.  C.  (1891),  Or.  LXIV.,  r.  11.]  A  motion 
to  dismiss  for  want  of  prosecution  is  not  a 
proceeding  within  Or.  LXIV.  r.  11,  so  as  t& 
require  a  month's  notice  of  intention  to  proceed 


(  1865  ) 


DIGEST   OF   CASES 


(  186b  ) 


PRACTICE— DE  FAVhX—corUinued. 
''  where  there  has  been  no  proceeding  for  one 
year  from   the   last   proceeding  had "   in   the 
action.     Warnock  v.  Mann 

Q.  B.,  [1896]  2 1.  R.  630 

10. Side  bar  order  to  proceed — Sufficiency 

of  such  as  notice  under  Or.  LXIV.,  r.  11.]  Service 
of  a  side  bar  order  to  proceed  compromise  off, 
although  one  month  has  elapsed  between  such 
service  and  the  next  step  taken  in  the  action, 
held  not  to  be  sufficient  notice  of  intention  to 
proceed  in  a  case  within  Or.  LXIV.,  r.  11. 
Wallis  V.  Patterson  Q.  B.,  29  I.  L.  T.  R.  55 

Appearance— -Judgment 

[1897]  2 1.  R.  601 
See  Praetice — Judgment.    35. 

Appearance — One  defendant — Subsequent 

procedure  against  the  other 
[1903]  2  I.  R.  4S7  ;  37  I.  L.  T.  R.  97  ; 
3  N.  I.  J.  R.  210 
See  Practice — Judgment.    6. 

Computation  of  time — Holidays 

[1894]  2  I.  B.  654  ;  28  I.  L.  T.  R.  115 
See  Practice — Time.    3. 

Defendant — Specific  performance 

[1895]  1 1.  R.  508 
See  Specific  Performance.    10. 

Judgment — Service  of  writ  on  one  of  two 

defendants  31  I.  L.  T.  R.  169 

See  Practice— Parties.    13. 

PRACTICE— DISCONTINUANCE. 

1.  — — •  Against  one  of  two  defendants — 
Costs— Or.  XXVI.,  r.  1.]  On  a  motion  by  the 
plaintiff  to  discontinue  against  one  of  two 
■defendants,  the  Court  has  jurisdiction  to  make 
■any  order  they  may  deem  just,  as  to  repayment 
"by  the  continuing  defendant  to  the  plaintiff  of 
the  costs  paid  by  the  plaintiff  to  the  defendant 
against  whom  the  action  is  being  discontinued. 
Donegan  v.  Fitzgerald  and  Donovan 

K.  B.,  37  I.  L.  T.  R.  35  ;  3  N.  I.  J.  R.  40 

2. Change   of  party  named  in   writ — 

Costs.']  Where  the  plaintiff  in  an  action,  in 
ignorance  of  the  fact  that  the  defendants  were  a 
limited  liability  company,  named  A.  B.  as  defen- 
dant, and  did  not  discover  the  mistake  until 
after  the  pleadings  were  closed  and  motion 
made  to  change  the  venue,  and  then  applied 
«x  parte  to  have  C.  D.  substituted  as  defendant 
instead  of  A.  B.,  and  an  order  was  made  accord- 
ingly ;  and  where  the  plaintiff  subsequently 
served  notice  of  discontinuance  of  the  action, 
offering  to  pay  A.  B.  his  costs  when  taxed  and 
ascertained  : — Held,  on  motion  to  set  aside  the 
order  substituting  C.  D.  for  A.  B.,  that  the  order 
should  be  rescinded,  that  the  action  should  be 
stayed,  and  that  the  plaintiff  should  pay  the 
defendant  his  costs  when  taxed  and  ascertained, 
but  no  costs  given  on  the  motion.  Lynch  v. 
Egan  K.  B.,  35  I.  L.  T.  R.  74 

3.  Infant  trader— iV^o  costs— Defendant.'] 

The  defendant,  who  was  sued  for  the  price  of 
goods  sold  and  delivered,  was  an  infant  at  the 
time  of  the  delivery  of  the  goods,  and  was 
trading  under  a  trade  name.  After  an  appear- 
ance  had     been   entered   and  a  defence   filed 


PRACTICE— DISCONTINUANCE— conimuei- 

(pleadinginfanoy )  by  the  defendant,  the  plaintiff 
instituted  a  motion  for  final  judgment,  in  answer 
to  which  the  defendant  filed  an  affidavit  ex- 
hibiting a  certificate  of  birth,  showing  that  he 
was  an  infant  at  the  time  of  the  contract,  but 
that  he  came  of  age  before  the  issue  of  the  writ. 
The  plaintiff  then  served  a  notice  stating  that 
on  the  hearing  of  the  final  judgment  motion  he 
would  ask  for  leave  to  discontinue  the  action 
without  paying  the  defendant's  costs : — Held, 
that  the  plaintiff  was  entitled  to  discontinue  the 
action  without  costs.  Oarner  v.  Foote 

K.  B.,  3  N.  I.  J.  R.  110 

PRACTICE— DISCOVERY. 

1. Action    for    breach    of    promise    of 

marriage.]  Where  the  defence  is  a  simple  denial 
of  the  promise,  the  Court  will,  on  motion  of  the 
plaintiff,  direct  an  inspection  of,  and  interchange 
of,  copies  of  the  letters  which  have  passed 
between  the  parties.  Chute  v.  Blennerhassett 
C.  P.,  [1865]  16  I.  C.  L.  R.  App.  ix 

2. Administration  suit — Claimant,  not  a 

party  to  the  suit,  entitled  to  discovery — Form  of 
order.]  In  a  suit  in  which  a  creditor  had  obtained 
an  order  for  the  administration  of  the  estate  of 
the  deceased,  who  had  been  a  stockbroker,  a 
claim  was  put  in  by  a  client  of  the  deceased  for 
the  return  of  certain  scripts  which  had  been 
found  amongst  the  papers  of  the  deceased  in  an 
envelope  directed  to  the  claimant.  It  being 
admitted  by  the  administratrix  that  certain  of 
the  scripts  belonged  to  the  claimant : — Held, 
that  the  claimant  was  entitled  to  an  order  for 
the  return  of  such  scripts,  and  that  defendant 
must  file  an  affidavit  of  documents  relating  to 
the  disputed  scripts,  and  should  produce  such 
documents  for  the  inspection  of  the  claimant. 
Moncrieff  v.  Johnston 

V.-C,  36  I.  L.  T.  R.  61  ;  2  N.  I.  J.  R.  119 

3. After  judgment.]    Order  for  discovery 

granted  to  plaintiffs,  who  had  obtained  a  judg- 
ment for  an  injunction  against  the  defendant 
and  an  account  of  profits,  discovery  being  neces- 
sary for  the  proper  ascertainment  thereof. 
Hennessy  v.  Lavery  V.-C,  [1903]  1  I.  R.  87 

4.  — — .  Balloting  papers — Local  Government 
election  petition — -Inspection  of  documents — Form 
of  order — Urban  District  Councillors  and  Town 
Commissioners  {Ireland)  Election  Order,  1898, 
Schedule  III.,  Article  42.]  In  a  petition  against 
the  election  of  councillors  for  an  urban  district, 
where  no  regulations  have  been  prescribed  by 
the  council  of  the  county  in  which  the  urban 
district  is  situate  as  to  documents  in  the  custody 
of  the  returning  officer,  other  than  ballot  papers 
and  counterfoils,  being  open  for  public  inspec- 
tion, the  Court  will  grant  an  absolute  order  for 
the  inspection  of  such  documents.  In  re 
Pembroke  Urban  District  Council,  Ulection 
Petition  K.  B.,  [1908]  2  I.  R.  158  ; 

Sub  nom.  Redmond  v.  Manly,  42  I.  L.  T.  R.  200 

5.  Balloting  papers — Prosecution  of  per- 
sonation and  improper  dealing  with  ballot  paper — 
Inspection,  prior  to  trial — Subpoena  to  produce  at 
trial  or  any  adjournment  thereof — Form  of  order-r- 
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Alderman  and  Councillors  of  County  Borough 
(Ireland)  Election  Order,  1898,  Sched/uU  J 1 1.. 
Articles  40,  41,  and  42.]  A  prosecution  having 
been  instituted  against  the  presiding  officer  at  a 
polling  station  during  a  county  borough  election 
for  personation  and  other  offences  against  the 
Ballot  Act,  1872,  as  adapted  by  the  Alderman 
and  Councillors  of  County  Boroughs  (Ireland) 
Election  Order,  1898,  the  Court  made  an  order 
directing  the  returning  officer  at  the  election 
to  produce  and  show  to  the  solicitor  for  the 
Crown  rejected  ballot  papers,  counted  ballot 
papers,  spoiled  ballot  papers,  relating  to  the 
election,  the  counterfoils  thereof  marked  by  the 
presiding  officer  at  the  polling  station,  and  the 
marked  copy  of  the  register  used  at  the  polling 
station.  The  Court  also  pave  leave  to  issue  a 
subpoena  duces  tecum,  directed  to  the  returning 
officer,  to  produce  the  said  documents  at  the 
trial  or  any  adjournment  thereof.  B.  v. 
Beardsal  (1  Q.  B.  452)  followed.  B.  v. 
Quintan 

K.  B.,  [1908]  2 1.  R.  155  ;  42 1.  L  T.  R.  200 

6.  Bank    books — Order    for    inspection 

under  the  Bankers  Boohs  Evidence  Act,  1879 
(42  <fc  43  Vict.,  c.  11),  s.  7.]  In  an  action  against 
a  married  woman  on  foot  of  building  contracts, 
the  defendant  alleged  certain  payments,  and  it 
appeared  that  all  payments  had  been  made  by 
cheques  drawn  by  the  defendant's  husband  in 
his  own  name,  or  in  his  business  name,  the  Court 
made  an  order  giving  the  plaintiff  liberty  to 
inspect  the  bank  accounts  of  the  defendant's 
husband  and  the  firm,  under  section  7  of  the 
Bankers  Books  Evidence  Act,  1879.  M'Gorman 
V.  Kierans 

K.  B.,  35  I.  L.  T.  R.  84  ;  1  N.  I.  J.  R.  93 

7. Books  ol  aecoimts — Slander— Justifi- 
cation of  matters  of  fact — Plea  of  fair  comment 
as  to  expressions  of  opinion — Trading  company — 
Imputations  of  insolvency  and  mismanagement — 
Production  o]  documents — Balance  sheets — Ledgers 
— Bank  books  —  Belevancy  —  Practice  —  Order 
XXXI.,  rr.  13,  15.]  In  an  action  of  slander 
brought  by  a  limited  company  trading  on  the 
co-operative  system  and  registered  as  a  friendly 
society,  the  defendants  pleaded,  inter  alia,  the 
truth  in  their  ordinary  sense  of  the  words  spoken 
so  far  as  they  were  allegations  of  fact  and  fair 
comment  as  regards  expressions  of  opinion. 
The  defamatory  matter  was  contained  in  a 
speech  delivered  by  the  defendant,  and  the  only 
allegations  of  fact  in  it  were  statements  of  the 
assets  and  liabilities  of  the  Society  on  the  ex- 
piration of  three  several  years.  Under  an  order 
for  discovery  the  Society's  secretary  and 
manager  made  an  affidavit,  the  schedule  to 
which  disclosed  the  balance  fheets  for  these 
years,  ?nd  also  the  Society's  ledgers,  books  of 
account,  and  bank  books,  claiming  no  privilege. 
In  accordance  with  notice  by  the  defendant  the 
Society  produced  the  balance  sheets  for  his 
inspection,  but  declined  to  produce  the  remaining 
scheduled  documents.  The  balance  sheets 
agreed  with  the  figures  quoted  by  the  defendant 
in  his  speech.    On  the  Society  admitting  on  the 
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order  the  truth  of  the  figures  quoted  by  the 
defendant  and  of  the  balance  sheets,  the  Court 
of  Appeal,  affirming  the  order  of  Boyd,  J., 
declined  to  order  the  production  of  the  Society's 
books.  The  Kent  Coal  Concessions  v.  Duguid 
([1910]  1  K.  B.  904 ;  [1910]  A.  C.  452)  distin- 
guished.  Irish  Agricultural  Wlwlesale  Society  v. 
McCowwn  App.,  [1913]  2  I.  R.  313  ; 

47  I.  L.  T.  R.  20, 82 

8.    Company — Affidavit — Secretary  not 

known.']  Where  defendants,  moving  for  dis- 
covery of  documents  in  an  action  in  which  the 
plainiiiSs  were  a  foreign  company,  were  unable 
to  find  out  the  name  of  the  secretary  of  the 
plaintiff  company,  by  whom  the  affidavit  of 
documents  should  be  made,  the  Court  ordered 
that  the  affidavit  should  be  made  by  "the 
secretary  or  other  proper  officer  "  of  the  plaintiff 
company.  Com/pania  Anonima  Maritima  Union 
V.  Barnett  K.  B.,  4  N.  I.  J.  R.  187 

9.  Crown.]     The  Crown  has  a  right  to 

obtain  discovery  of  documents  against  the 
subject  in  an  action  brought  by  the  Crown 
for  the  recovery  of  a  penalty  under  a  bond. 
B.  V.  Curry  and  others  ;  B.  v.  O'Grady  and  others 

K.  B.,  41 1.  L.  T.  R.  22 

10. Costs — Order  XXXI.]    In  an  action 

by  a  company  for  calls  on  shares,  where  the 
Court  was  satisfied  from  the  prospectus,  the 
pleadings,  and  affidavits  that  there  were  blocks 
of  cheques,  receipts,  and  minutes  in  the  pos- 
session of  the  plaintiff  company  with  reference 
to  a  transaction  mentioned  in  the  prospectus, 
which  had  not  been  disclosed  in  the  affidavit  of 
documents  made  by  the  secretary  of  the  plaintiff 
company,  a  further  and  fuller  affidavit  was 
ordered,  and  as  the  action,  to  a  large  extent, 
depended  on  the  result  of  such  order,  costs  of 
both  parties  were  made  costs  in  the  cause. 
Lyell  V.  Kennedy  (27  Ch.  D.  1)  followed.  Com. 
ponents  Tube  Co.  v.  Naylor 

Q.  B.,  32  I.  L.  T.  R.  37 

11. Documents  necessary  for  preparation 

of  statement  of  claim.]  An  action  was  brought 
on  an  agreement,  the  terms  of  which  were 
embodied  in  a  letter  written  by  the  defendants 
to  the  plaintiff,  and  which  letter  the  plaintiff 
had  lost.  The  plaintiff,  on  an  appearance  being 
entered,  applied  to  the  defendants  for  a  copy  of  . 
said  letter,  which  the  defendants  refusal  to 
give : — Held  (affirmin"  Andrews,  J.),  that  the 
plaintiff  was  entitled  to  a  general  order  for 
discovery,  though  the  statement  of  claim  had 
not  yet  been  filed.  Stewart  v.  Batner  Safe  Co. 
K.  B.,  41  I.  L.  T.  R.  74 
12. Document  supposed  to  be  in  pos- 
session of  trustee — Affidavit  of  documents.\ 
Where  en  affidavit  of  documents  is  in  form 
regular,  the  Court  will  not,  on  mere  suspicion 
that  a  document  is  in  the  possession,  power,  or 
procurement  of  the  deponent,  make  an  order 
for  further  and  better  discovery.  The  same 
rule  applies  where  the  document  in  question  is 
in  the  possession  of  a  person  who  is  a  trustee 
for  other  persons  as  well  as  the  deponent. 
Lysaght  v.  Mullen  M.  R.,  32  I.  L.  T.  B.  65 
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13. Further  and  better  affidavit.!  The 

defendant  in  his  affidavit  of  documents  denied 
he  had  the  originals  of  certain  letters,  but  ad- 
mitted he  had  copies  of  them,  but  refused  to 
make  discovery  of  the  copies  because  they  had  no 
bearing  on  or  relevancy  to  the  question  in  issue. 
The  plaintiff  thereupon  appUed  for  an  order  that 
the  defendant  should  make  a  better  affidavit  of 
discovery,  and  on  this  application  sought  to 
make  use  of  a  contentious  affidavit  in  contra- 
diction of  the  defendant's  affidavit  of  docu- 
ments : — Held,  that  this  contentious  affidavit 
was  not  admissible  to  contradict  the  defendant's 
affidavit  of  documents,  and  that  the  plaintiff 
was  not  entitled  to  the  order  sought.  Dunne  v. 
Johnson  ^       K.  B.,   2  N.  I.  J.  R.  23 

14. Further  and  better  affidavit — Dis- 
covery of  documents — Admission  of  relevancy  of 
one  document  involving  relevancy  of  otliers.'] 
Where  in  an  action  of  slander  the  financial 
position  of  the  plaintiffs  is  one  of  the  issues,  and 
the  plaintiffs  have  included  in  their  affidavit  of 
documents  their  balance  sheet,  but  not  the 
documents  on  which  it  is  foimded,  the  Court 
will  order  them  to  make  a  further  and  better 
affidavit,  on  the  ground  that  the  admission  of 
the  former  to  be  relevant  necessarily  involves 
an  admission  that  the  latter  is  also  relevant. 
Irish,  Agricultural  Wholesale  Society  v.  M'  Cowan 
K.  B.,  47  I.  L.  T.  R.  20 

15. Interrogatories  —  Libel  —  Names  of 

informants.']  In  actions  for  libel,  other  than 
actions  against  newspapers,  where  the  defence 
is  publication  on  a  privileged  occasion,  an  inter- 
rogatory asking  for  the  names  of  the  persons  on 
whose  information  the  defendant  acted  in  pub- 
lishing the  words  complained  of,  will  in  general 
be  permitted,  and  the  defendant  ordered  to 
disclose  such  names.  In  the  absence  of  circum- 
stances showing  that  the  information  asked  for 
is  sought  for  some  ulterior  purpose,  such  inter- 
rogatory is  relevant  to  the  issue  of  malice,  and 
material  to  the  plaintiff's  case.  In  an  action  for 
libel  the  defendant  having  pleaded  publication  on 
a  priviliged  occasion,  the  plaintiff  administered, 
inter  alia,  the  following  interrogatories,  i.e.  : — 
"  What  information  had  you  when  you  pub- 
lished the  said  words  which  induced  you  to 
believe  that  the  allegations  in  the  said  words 
complained  of  were  true,  or,  what  steps  (if  any) 
did  you  take  before  writing  the  words  to  ascer- 
tain whether  they  were  true  ?  "  and,  "  From 
whom  did  you  obtain  the  information  on  which 
you  relied  in  publishing  the  matters  complained 
of  ?  "  The  defendant  answered  the  first  half 
of  the  former  interrogatory,  but  refused  to 
answer  the  second  half,  or  the  latter  inter- 
rogatory : — Held  by  the  Court  of  Appeal, 
affirming  the  King's  Bench  Division  (Sir  Ignatius 
J,  O'Brien,  C,  diss.),  that  both  these  inter- 
rogatories were  proper ;  that,  as  to  the  former, 
the  language  left  it  in  doubt  as  to  whether  it  was 
alternative  in  form,  and  the  defendant  was 
entitled  to  answer  it  as  he  had  done ;  that  the 
latter  interrogatory  was  relevant  to  the  issue 
of  malice  and  materia!  to  the  plaintiff's  case, 
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and  should  be  answered  by  the  defendant. 
Fitzgerald  v.   Watson 

K.  B.,  App.,  [1918]  2  I.  R.  411,  420  ; 
52  I.  L.  T.  R.  26, 185 

16. label  —  Conspiracy  —  Inspection  of 

manuscript  of  the  libel — Privilege — Form  of 
affidavit — B.  8.  C,  Ireland,  Order  XXXI., 
r.  13.]  Where  separate  claims  for  damages  for 
libel  agaijist  a  newspaper  proprietor  and  other 
defendants  are  joined  with  a  joint  claim  against 
them  for  the  same  libel,  and  also  with  a  joint 
claim  against  them  for  damages  for  conspiracy 
to  defame  and  injure,  the  proprietor  cf  the  news- 
paper, even  where  he  admits  publication  of  an 
exact  copy  of  the  libel,  cannot  refuse  to  produce 
the  manuscript  of  the  libel,  either  on  the  ground 
of  privilege  or  on  the  ground  that  its  pro- 
duction might  tend  to  incriminate  him,  if  the 
Court  comes  to  the  conclusion  that  he  does  not 
honestly  believe  that  its  production  will  have 
that  effect.  To  entitle  a  defendant  to  refuse 
discovery  on  the  last -mentioned  ground  his 
affidavit  must  show  that  he  believes  the  pro- 
duction of  the  document  wiU  tend  to  incriminate 
him.  [Affirmed  by  Court  of  Appeal  on  terms, 
see  33  I.  L.  T.  B.  34,  note].  Kelly  v.  Colhoun 
Q.  B.,  [1899]  2  I.  R.  199  ;  33  I.  L.  T.  R.  33 

17. Non-compiiance  with  order,]    On  an 

apphcation  to  strike  out  a  defence  for  non- 
compliance with  an  order  for  discovery,  the 
Court  granted  a  conditional  order  to  strike  out 
the  defence,  giving  the  plaintiff  liberty  to 
mark  judgment  unless  cause  was  shown  within 
10  days  from  service  of  the  order.  Clynes  v, 
Suffern  K.  B.,  2  N.  I.  J.  R.  197 

18. Privilege— Ortfer    XXXI.]      In    an 

action  against  a  banking  company  for  breach 
of  contract  in  disclosing  the  plaintiff's  banking 
account,  the  defendants  in  making  discovery 
tied  in  a  bundle  with  red  tape  certain  documents 
described  as  reports,  queries,  answers,  and  com 
munications  passing  between  defendants' 
manager  and  the  directors  of  the  company ; 
and  claimed  privilege  for  them,  on  the  ground 
that  they  were  made  in  bona  fide  belief  that 
litigation  might  ensue : — Held,  that  further 
discovery  of  documents  should  be  granted. 
Flynn  v.  Northern  Banking  Co. 

Q.  6.,  32  I.  L.  T.  R.  67 
19. Public  company  —  Affidavit — Secre- 
tary's name.]  On  an  apphcation  for  discovery 
against  a  hmited  company,  the  affidavit  did  not 
state  the  name  of  the  secretary  of  the  company. 
The  Court,  however,  made  an  order  for  discovery 
on  counsel's  personal  statement  of  the  secretary's 
name.     Hamilton  v.  Dunville  &  Co.,  Ltd. 

Kenny,  J.,  1  N.  I.  J.  R.  182 

20. Public  company — Secretary's  name — ■ 

Affidavit.]  In  appUcations  for  discovery  against 
a,  company,  the  affidavit  grounding  the  motion 
must  set  out  the  name  of  the  person  who  is 
required  to  swear  such  affidavit  of  discovery  on 
behalf  of  the  company.  Nolan  v.  Great  Northern 
By.  Co.  Q.  B.,  1  N.  I.  J.  R.  32 

21.  Title  case — Discovery  granted  before 

statement  of  claim — Order  XXXI.,  r.  12.}    Where 
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the  plaintiff,  as  adminiatratriTC  of  a,  deceased 
person  who  had  been  in  possession  of  certain 
premises  up  to  the  time  of  her  death,  brought 
an  action  against  the  defendant  to  recover  pos- 
session of  these  premises  and  for  a  declaration 
of  title  thereto,  and  where  the  plaintiff,  before 
delivering  a  statement  of  claim,  applied  for 
discovery  of  documents,  alleging  that  the 
premises  sought  to  be  recovered  were  held 
by  the  deceased  under  leases  and  other  docu- 
ments of  title,  which  documents  were  in  the 
premises  at  the  time  of  the  deceased's  death 
and  remained  there  until  the  defendant  entered 
into  possession,  and  were,  at  the  time  of  action 
brought,  in  his  possession,  power,  or  procure- 
ment : — Held,  that,  notwithstanding  that  a 
statement  of  claim  had  not  been  delivered,  the 
circumstances  were  such  as  to  entitle  the  plaintiff 
to  discovery  limited  to  the  documents  in  the 
possession,  power,  or  procurement  of  the  defen- 
dant, showing  the  terms  for  which  the  deceased 
held  the  premises.  Phillips  v.  Phillips  (40  L.  T. 
R.  815)  not  followed    Kinsella  v.  Flanagan 

K.  B.,  35  I.  L.  T.  R.  98;  1  N.  I,  J.  R.  133 

22. Ejectment — Title — Superflu(nts  lands 

—  Gonditionai  limitation  — •  Forfeiture  ■ — ■  Lands 
Clauses  Consolidation  Act,  1845  (8  Vici.,  i>.  18), 
s.  127.]  Where,  under  the  provisions  of  section 
127  of  the  Lands  Clauses  Consolidation  Act, 
1845,  superfluous  lands  become,  in  default  of 
sale  within  the  prescribed  period,  vested  in  the 
adjoining  owners,  the  vesting  takes  place  by 
force  of  a  conditional  limitation  and  not  of  a 
forfeiture.  In  an  action  brought  to  establish 
title  to  lands  which  the  plaintiff  claimed  had 
become  vested  in  him  under  the  above  section, 
the  defendants  objected  to  answer  interroga- 
tories, on  the  ground  that  discovery  might  dis- 
close facts  in  consequence  of  which  lands  might 
become  forfeited : — Held,  that  having  regard 
to  the  distinction  between  a  conditional  limita- 
tion and  a  forfeiture,  the  defendants  were  not 
entitled  to  exemption  from  discovery.  Miller 
V.  Waterford  Harbour  Commissioners 

K.  B.,  [1904]  2  I.  R.  421  ;  38  I.  L,  T.  R.  45  ; 

4  N.  I.  J.  R.  88 

23.  In  aid  of  execution  —  Judgment — 

Debtors  Act,  19,12— Costs— Order  XLII.,  rr.  35, 
36,  Zl— English  Order  XLII.,  r.  34.]  Where  a 
judgment  creditor,  having  examined  a  witness 
in  aid  of  execution  under  Or.  XLII.,  r.  35,  has 
by  means  of  the  information  thus  procured  suc- 
ceeded in  realising  the  amoimt  of  his  judgment 
through  the  issue  of  a  debtor's  summons,  but 
has  not  included  in  this  summons  the  costs  of 
and  incidental  to  the  examination  of  the  witness, 
he  is  entitled  to  recover  the  said  costs  by  sub- 
sequent motion  on  notice,  together  with  the 
costs  of  the  motion  itself.     Dicker  v.  Aylmer 

q.  B.,  30  I.  L.  T.  R.  46 

24.  In  aid  of  execution — Judgment  far 

sale  of  mortgaged  premises — Difficulty  in  identify- 
ing same — Order  far  attendance  and  examination 
of  defendant — Order  XLII.,  r.  36.]  The  judg- 
ment in  a  mortgagee's  suit  having  directed  a 
sale  of  the  mortgaged  premises,  difficulties  arose 
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in  Chambers  in  identifying  the  property  and 
preparing  a  rental,  and  applications  to  the 
defendant  for  information  were  not  complied 
with.  The  Vice-chancellor  made  an  order  that 
the  defendant  should  attend  to  be  examined 
viva  voce  before  the  Chief  Clerk.  Butterly  v. 
Cuming  V.-C,  [1898]  1  I.  K.  196 

25.  In  aid  of  execution — Order  for  lodg- 
ment of  money  in  Court — Examination  as  to 
means  of  persons  disobeying  such  order — Order 
XLII.,  r.  35.]  Persons  who  have  made  default 
in  obeying  an  order  to  lodge  money  in  Court  ta 
the  credit  of  an  action  may  be  brought  up  for 
examination  under  Or.  XLII.,  r.  35,  as  to 
whether  any  and  what  debts  are  owing  to  them, 
and  whether  they  have  any  other  property  or 
means  of  satisfying  the  judgment  or  order.  Se 
M'Dowell  {deceased) ;  M'Dowell  and  another  v. 
M'Dowell  and  others  V.-C,  30  I.  L.  T.  R.  93 

26. In  aid  of  execution — Judgment  debtor 

ordered  to  be  examined— Conduct  money — Ex- 
penses in  addition  thereto  —  Judicature  Act 
(Ireland),  1877,  s.  52— Order  XLII.,  rr.  34  and 
"^G-Order  XXXVII.,  /.  9.]  An  order  made  for 
the  attendance  in  Court  of  a  judgment  debtor 
to  be  examined  as  to  means  directed  that  she 
should  be  tendered  a  suitable  sum  "  as  and  for 
her  viaticum."  She  accepted  the  sum  tendered, 
and  attended  for  examination,  whereupon  the 
Vacation  Judge  ordered  the  plaintiff  to  pay  to 
the  judgment  debtor  the  sum  of  one  guinea  "  as 
and  for  her  expenses  in  attending  for  examina- 
tion "  : — Held,  that  where  the  Judge  had  juris- 
diction to  give  a  certain  sum  of  money  as 
"  conduct  money,"  the  Court  of  Appeal  ought 
not  to  look  into  the  amount.  Whether  the 
Judge  called  the  amount  ordered  to  be  paid 
to  a  judgment  debtor  under  this  jurisdiction, 
"  conduct  money "  or  "  expenses  "  made  no 
difference.  Rendell  v.  Grundy  ([1895]  1  Q.  B.  16) 
considered.  Equitable  Loan  Investment  Society 
V.  Bolger  App.,  43  I.  L.  T.  R.  267 

27. Individuals  suing  under  the  name  of 

a  firm — Form  of  order — B.  S.  C,  Ireland  (1905, 
22nd  February),  Order  XXXI.,  r.  12.]  Where 
individuals  sue,  or  are  sued,  under  the  name  of  a 
firm,  and  an  order  for  discovery  of  documents 
is  made  against  them,  it  is  not  necessary  that  the 
order  shoud  specify  the  name  of  the  individual 
to  make  discovery.     Herskind  v.  Hall 

K.  B.,  [1908]  2  I.  R.  99  ;  42  I.  L.  T.  R.  67 

28. Interrogatories — Action  for  slander — 

Exact  words  used.]  Leave  was  given  to  administer 
interrogatories  in  an  action  for  slander  with  the 
object  of  ascertaining  the  exact  words  used  by 
the  defendant.  Dalgleish  v.  Lowlher  ([1899] 
2  Q.  B.  560)  followed.     Thompson  v.  Petton 

K.  B.,  1  N.  I.  J.  R.  112 

29. Interrogatories  ■ —  Action  for  penal- 
ties—Copyright (Works  of  AH)  Act,  1862  (25<fe  26 
Vict.,  c.  68),  ss.  6,  8.]  By  section  6  of  the 
Copyright  (Works  of  Art)  Act,  1862,  which 
prohibits  infringement  of  copyright  in  registered 
paintings,  drawings,  or  photographs,  it  is  enacted 
that  any  person  infringing  such  copyrights 
"  shall,  for  every  such  offence,  forfeit  to  the 
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proprietor  of  the  copyright  for  the  time  being 
a  sum  not  exceeding  ten  pounds,"  and  section 
8  provides  that  all  pecuniary  penalties  may  be 
recovered  by  the  complainant  by  action  or  by 
summary  proceeding  before  two  Justices : — 
Held,  that  sums  so  forfeited  are  penalties,  and 
that  the  plaintiff  in  an  action  claiming  an  in- 
junction, damages,  and  also  the  penalties  given 
by  the  Act,  is  not  entitled  to  interrogate  the 
defendant.     Mite  Portrait  Co.  v.  Baird 

m.  R.,  37  I.  L.  T.  R.  142  ;  3  N.  I.  J.  R.  232; 
4  N.  I.  J.  R.  44, 233 

30. Interrogatories  —  Action    to    recover 

possession  on  the  title  —  Plea  of  possession — 
General  Order  XXX.,  r.  11.]  In  an  action  to 
recover  possession  of  land  on  the  title,  where 
the  defence  of  possession  is  pleaded,  the  plaintiff 
is  entitled  to  interrogate  the  defendant  upon 
matters  tending  to  support  his  own  case,  and  is 
not  deprived  of  that  right  merely  because  the 
discovery  has  the  tendency  or  effect  of  disclosing 
the  defendant's  case.     Miller  v.  Kirwan 

K.  B.,  [1903]  2  I.  R.  118  ;  36 1.  L.  T.  R.  236  ; 
3  N.  I.  J.  R.  23 

31.  Interrogatories  —  Affidavit  of  docu- 
ments— Or.  XXXI.,  rr.  1, 11 — Counsel.}  Further 
interrogatories  as  to  documents  will  not  be 
allowed  when  a  sufficient  affidavit  of  documents 
has  been  already  made.     Cuming  v.  Bailey 

Q.  B.,  App.,  30  I.  L.  T.  R.  11 

32. Interrogatories  —  Letters   patent  — 

Common  Law  Procedure  Act,  1856,  ss.  56-7.] 
Form  and  extent  of  interrogatories  which  may 
be  exhibited  to  a  defendant  in  an  action  for  the 
infringement  of  letters  patent,  before  plea 
pleaded.  Such  motions  need  not,  in  this  Court, 
be  upon  notice.  Thomas  v.  TilKe  and  Henderson 
C.  P.,  [1866]  17  I.  C.  L.  R.  783 

33.  Interrogatories— Trasposs.]     In    an 

action  brought  against  the  county  surveyor  of  a 
county  and  others  for  alleged  trespass  in  cutting 
certain  hedges  and  trees  the  property  of  the 
plaintiff,  the  county  surveyor  in  his  defence 
denied  inter  alia  that  he  had  done  or  authorised 
the  doing  of  the  acts  complained  of  : — Held,  that 
the  plaintiff  should  have  liberty  to  administer 
interrogatories,  limited  to  this  point,  to  the 
county  surveyor.     Winder  v.  Glover  and  others 

App.,  43  I.  L.  T.  R.  259 

34.  Interrogatories  —  Defamation  —  De- 
fence of  fair  comment  and  justification — Infor- 
mation on  which  defamatory  statement  founded — 
Names  of  informants — Or.  XXXI.,  /.  5.]  In  an 
action  for  libel  against  tne  proprietors  of  a 
newspaper  the  defendants  pleaded  by  way  of 
defence  that  m  so  far  as  the  words  comp'ained 
of  consisted  of  allegations  of  fact,  they  were 
true  in  substance  anu  in  fact,  and  that  in  so  far 
as  they  consisted  of  expressions  of  opinions 
they  were  fair  comment,  made  v/ithout  malice, 
on  a  matter  of  public  interest.  The  plaintiff 
applied  for  liberty  to  administer  to  the  editor 
and  chief  reporter  of  the  defendants'  newspaper 
interrogatories  asking  substantially  what  in- 
quiries they  had  made  as  to  the  truth  of  the 
statements    complained    of,    before    publishing 
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them,  and  from  whom  they  obtained  the  infor- 
mation upon  which  they  relied  in  publishing 
those  statements : — Held,  that  the  interroga- 
tories were  inadmissible.  Held  also,  that  as  the 
statutory  protection  afforded  printers,  pub- 
lishers and  proprietors  of  newspapers  was  not 
extended  to  editors  and  reporters,  the  Court 
would  not  call  upon  the  latter  to  answer  inter- 
rogatories calculated  possibly  to  criminate  them, 
unless  very  special  circumstances  in  support  of 
the  application  were  established.  Per  Cherry, 
L.J.  :  Where  the  proprietors  of  a  newspaper 
are  a  limited  company,  neither  the  editor  nor 
the  chief  reporter  is  "  a  member  or  officer"  of, 
the  company  within  the  meaning  cf  Or.  XXXI.j 
r.  5.  Murray  v.  "  The  Northern  Whig,"  Ltd. 
App.,  46 1.  L.  T.  R.  77 

35. Interrogatories — Libel.']    One  of  two 

joint  defendants  in  an  action  for  libel  wrote  a 
number  of  libels  concerning  the  plaintiff,  who 
was  resident  in  Ireland,  and  employed  the  other 
defendant,  a  bill-poster,  also  resident  in  Ireland, 
to  post,  publish  and  circulate  them  in  the  vicinity 
of  the  plaintiff's  residence.  In  an  action  by  the 
plaintiff  for  damages  for  the  libels  an  application 
was  made  for  an  order  for  discovery  of  documents 
and,  at  the  same  time,  for  an  order  giving  leave 
to  administer  interrogatories : — Held,  that  in  a 
special  case  the  Court  will  grant  both  orders  at 
the  same  time.  Cooney  v.  Wilson  ib  Henderson 
K.  B.,  47 1.  L.  T.  R.  294 
36. Inspection  of  documents  —  Antici- 
pated litigation/ — Affidavit  of  documents — Claim 
of  privilege — Order  XXXI.,  r.  18.]  In  an  action 
for  negligence  against  a  tramway  company  the 
defendants,  in  their  affidavit  of  documents, 
claimed  privilege  for  certain  reports  made  by  a 
motorman  and  inspector,  on  the  ground  that 
the  same  consisted  of  "  reports  made  for  the 
purpose  of  and  with  bona  fide  intention  of  being 
laid  before  the  defendants'  solicitor  or  counsel 
...  in  view  of  and  for  the  purpose  of  the 
litigation  anticipated,  threatened,  or  commenced 
against  the  defendants  in  respect  of  the  matters 
in  question  in  this  action,"  but  the  dates  on 
which  the  said  reports  were  made  or  procured 
did  not  appear  from  the  affidavit : — Held,  that 
since  the  affidavit  stated  that  the  reports  for 
which  privilege  was  claimed  were  made  in  view 
of  and  for  the  purpose  of  the  litigation  antici- 
pated in  respect  of  the  matters  complained  of 
in  the  action  then  pending,  the  Court  was  not 
at  liberty  to  order  inspection  thereof.  Mullen 
V.  D.  U.  Tramway  Co.     K.  B.,  41  I.  L.  T.  R.  236 

37. Inspection   of  documents— Primieye 

— Inspection  by  Court  or  Judge — Order  XXXI., 
r.  20  (2).]  In  an  action  for  rent  under  a  lease 
in  which  the  defence  was  that  the  estate  of  the 
lessor  had  determined,  the  plaintiff,  in  his 
affidavit  of  discovery,  claimed  privilege  for 
certain  documents  on  the  ground  that  they 
related  solely  to  his  own  title  or  case,  and  did 
not  assist  the  defendant's  case  or  title  : — Held, 
on  a  motion  by  the  defendant  for  further  and 
better  discovery  and  for  inspection  of  the  docu- 
ments for  which  privilege  was  claimed,  that  the 
Court   have   power   to   and   will  inspect   such 
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documents  for  the  purpose  of  seeing  whether 
the  documents  were  of  the  character  they  were 
represented  to  he  in  the  affidavit.  Power  v. 
Freeman  K.  B.,  42  I.  L.  T.  B.  115 

[And  see  No.  42.] 

38. Nominal  and  real  parties— ;S«6rog'a- 

tion — Stay  of  proceedings.']  Where  the  defendant 
in  an  action  is  merely  a  nominal  defendant  and 
is  bringing  a  counterclaim  for  the  benefit  of  a 
person  residing  out  of  the  jurisdiction  who  has 
become  subrogated  to  the  rights  of  the  nominal 
defendant  (plaintiff  in  the  counterclaim),  the 
Court  has  jurisdiction  to  stay  the  counterclaim 
until  the  real  defendant  has  made  such  discovery 
as  he  would  have  been  bound  to  make  had  he 
been  defendant  on  the  record.  Companies 
Naviera  Vascongada  v.  -B.  <fc  H.  Hall,  Ltd.  {No.  2) 
K.  B.,  40  I.  L.  T.  R.  246 

39. •  Party  resident  abroad — Agent  residing 

within  the    United  Kingdom — Form  of  order — 

B.  8.  C.I.  (22nd  February,  1905)— Order  XXXI., 
r.  12.]  In  an  action  brought  by  a  firm  carrying 
on  business  abroad  to  recover  the  price  of  goods 
ordered  through  their  agents  in  the  United 
Kingdom,  the  defendants  moved  for  discovery 
of  documents  : — Held,  by  Kenny,  J.,  that  the 
order  should  be  made  against  the  plaintiffs  with 
liberty  to  their  agent  in  the  United  Kingdom 
to  make  discovery  on  their  behalf.  Donovan  & 
Co.  V.  Todd  Burns  &  Co. 

K.  B.,  [1908]  2  I.  R.  100  ;  42  I.  L.  T.  R.  87 

40. Preliminary  question  to   be  tried.] 

A.  B.  assisted  C.  D.  in  carrying  on  the  business 
of  auctioneer,  &o.  After  C.  D.  's  death,  with  the 
approval  of  his  executors,  the  business  con- 
tinued to  be  carried  on  by  A.  B.  The  business, 
it  was  alleged,  was  a  growing  one,  but  appeared 
to  be  of  little  value  at  the  time  of  C.  D.'s  death. 
In  an  action  by  a  beneficiary  under  the  will  of 

C.  D.  against  A.  B.  and  the  executors  of  C.  D. 
to  have  it  declared  that  the  business  was  part 
of  the  personal  estate  of  C.  D.,  the  defendants 
reiused  to  discover  A.  B.'s  bank  books  and 
certain  sales  books,  on  the  grounds  that  the 
profits  since  the  death  were  due  to  A.  B.'s  own 
exertions,  and  that  he  had  paid  for  the  goodwill 
of  the  business  by  services  rendered  in  the  ad- 
ministration of  the  estate : — Held,  that  the 
defendants  must  make  the  further  and  better 
discovery  sought  for.    Mackey  v.  Hill  and  others 

App.,  51  I.  L.  T.  R.  209 

41.  Privilege- — Action    against    railway 

company — Reports  by  railway  officials.]  In  an 
action  for  negligence  against  a  railway,  the 
railway  company,  in  their  affidavit  of  documents, 
claimed  privilege  for  certain  reports  made  by 
porters  and  stationmasters  on  the  ground  that 
the  same  consisted  of  "  reports  and  notes  of 
evidence  procured  by  the  defendants,  solely  to 
submit  to  tneir  legal  professional  advisers,  and 
communications  passing  between  the  officials 
of  the  defendants  with  a  view  to  procuring 
evidence  for  the  purpose  of  their  defence  in  this 
action,  solely  to  be  submitted  to  their  legal 
professional  advisers,  and  procured  after  the 
alleged  cause  of  action  herein  had  taken  place. 
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in  view  of  anticipated  litigation,"  but  the 
affidavit  did  not  state  in  whose  view  the  litiga- 
tion was  anticipated  : — Held,  that  the  affidavit 
was  sufficient.  M'Mahon  v.  Great  Northern 
Railway  Co.  K.  B.,  40  I.  L.  T.  R.  172 

42. Privilege  — Affidavit  of  documents — 

Inspection  by  the  Court.]  The  petitioner,  a^ 
husband,  in  a  suit  for  a  divorce  a  mensa  et  thoro 
from  his  wife,  had  obtained  the  original  of  one 
letter  and  copies  of  other  letters  purporting  to 
have  been  written  by  the  respondent  to  the 
person  with  whom  she  was  alleged  to  have 
committed  adultery.  In  his  affidavit  of  dis- 
covery the  petitioner  claimed  privilege  for  those 
documents  on  the  groimd  that  they  were  part 
of  the  evidence  supporting  his  ease,  and  that 
they  did  not  support,  or  tend  to  support,  the 
respondent's  case,  and  contained  nothing  im- 
peaching the  case  of  the  petitioner  : — Held,  that 
the  respondent  was  not  entitled  to  discovery 
of  the  documents,  as  they  came  within  the 
description  in  the  affidavit.  Held  also,  that 
the  Court  will  in  a  proper  case  look  at  the 
documents  for  which  privilege  is  claimed  in  an 
affidavit  made  in  the  ordinary  form,  in  order  tc 
obtain  the  best  evidence  of  the  contents  of  the 
documents  to  check  the  affidavit.  Bishop  v. 
Bishop  App.,  43  I.  L.  T.  B.  38,  55 

43.  Privilege  ■ —  Documents  privileged  in 

previous  action  between  third  parties  —  Order 
XXXI.,  rr.  12,  14.]  In  an  action  by  the  plain- 
tiffs against  the  defendants,  claiming  damages 
arising  from  the  acts  of  the  defendants  in 
causing,  during  the  course  of  salvage  operations, 
a  wrecked  vessel  to  become  an  obstruction,  the 
defendants,  under  an  order  for  discovery  of 
documents,  stated,  on  affidavit,  that  they  had 
in  their  possession  certain  documents,  consisting 
of  confidential  correspondence,  reports,  &c., 
obtained  or  made  by  them  as  agents  for  an 
insurance  company,  in  reference  to  matters 
arising  in  litigation  "  then  anticipated  and  after- 
wards instituted "  by  the  o'mier  of  the  vessel 
against  the  said  insurance  company  for  the  pur- 
pose of  enabling  the  latter  to  be  advised  upon, 
and  to  defend,  the  claim  made  against  them  : — 
Held,  that  the  defendants  weie  not  entitled  to 
exemption  from  discovery,  as  the  documents 
would  not  have  been  privileged  in  the  earlier 
action  by  the  ship-owner.  The  County  Council 
of  Kerry  v.  The  Liverpool  Salvage  Association 
and  Thomas  Ensor  &  Son 

K.  B.,  App.,  [1905]  2  I.  R.  38,  46  ; 
38  I.  L.  T.  R.  7 

44 Privilege  —  Form  of  affidavit  of  docu- 
ments— Inspection  by  Court.]  The  petitioner,  a 
husband,  in  a  suit  for  a  divorce  a  mensa  et  thoro 
from  his  wife,  had  obtained  possession  of  various 
letters  which  had  passed  between  her  and  several 
of  the  persons  with  whom  she  was  aUeged  to 
have  committed  adultery.  In  his  affidavit  of 
discovery  the  petitioner  pleaded  that  these 
documents  were  privileged  on  the  ground  that 
they  formed  part  of  the  evidence  supporting  his 
case,  that  they  did  not  support  the  respondent's 
case,  and  contained  nothing  impeaching  his  own 
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case  : — Hdd,  that  the  respondent  was  not 
entitled  to  discovery  of  the  documents,  as  they 
came  within  the  description  "  privileged  "  in 
the  affidavit.  Held  also,  that  the  Court  will 
not  look  at  the  documents  in  order  to  check 
the  affidavit,  unless  it  is  led  by  the  circumstances 
of  the  case  or  by  a  counter-affidavit  to  the 
conclusion  that  they  are  incorrectly  described 
in  the  affidavit.     Beamish  v.  Beamish 

K.  B.,  49  I.  L.  T.  R.  64 

45.  Privilege — Report  by  agent  of  defen- 
dant.'] In  an  action  claiming  damages  for 
negligence  the  defendants,  by  their  affidavit  of 
discovery,  claimed  privilege  in  respect  of  a 
document  mentioned  in  the  schedule  thereto. 
The  said  document  consisted  of  a  report  drawn 
up  by  an  agent  of  the  defendants,  who,  three 
days  after  the  occurrence  complained  of  in  the 
action,  called  upon  the  plaintiff,  and  took  down 
his  evidence  in  writing.  The  document  was  (the 
defendants  alleged)  read  over  on  completion  to 
the  plaintiff,  and  was  admittedly  signed  by  the 
plaintiff  as  a  marksman  : — Held,  that  the  defen- 
dants were  not  entitled  to  exemption  from 
discovery  in  respect  of  the  said  document. 
Tobakin  v.  Dublin  Southern  Districts  Tramways 
Co.  K.  B.,  App.,  [1905]  2  I.  R.  58,  61  ; 

38  I.  L.  T.  R.  166  ;  4  N.  I.  J.  R.  236 

46.  —, —  Reports  of  pubUc  officers  —  Stale 
documents — Production  in  Court.']  Reports  made 
in  discharge  of  the  duties  of  their  respective 
offices,  by  Government  officials,  to  the  Crown,  or 
its  representatives,  are  state  documents,  and 
their  production  in  Court  cannot  be  enforced. 
A  report  made  by  an  Inspector-General  of 
Prisons,  Ireland,  under  the  59th  section  of  the 
7  Geo.  rV.,  u.  74,  to  the  Lord  Lieutenant,  is  a 
state  document,  and  privileged,  as  its  production 
would  be  injurious  to  the  public  interest.  There- 
fore, in  an  action  of  libel,  brought  by  an  officer 
of  the  Marshalsea  of  the  Four  Courts,  upon  his 
dismissal,  against  the  Inspector-General,  who 
had  held  an  investigation  into  the  discipline  of 
that  prison,  and  had  made  a  report  thereon  to 
the  Lord  Lieutenant,  the  inspection  and  pro- 
duction of  the  report,  under  the  64th  section  of 
the  Common  Law  Procedure  Act,  1853,  and  the 
55th  section  of  the  Common  Law  Procedure  Act, 
1856,  was  refused.  At  the  trial  of  the  action 
the  plaintiff  was  non-suited,  and  the  cause  shown 
against  the  conditional  order  for  a  new  trial  was 
allowed.     M'Elveney  v.  Connellan 

Ex.,  [1864]  17  I.  C.  L.  R.  55 

47.  Short    order  —  Summons  —  Order 

XXXI.,  r.  12.]  An  application  in  the  King's 
Bench  Division  for  a  short  order  for  discovery 
of  documents  must  be  made  by  summons,  and 
not  ex  parte.  Campbell  v.  Gastleblayney,  Keady 
and  Armagh  By.  Co.  and  another 

K.  B.,  41  I.  L.  T.  R.  134 

48.  Specific  document — Rules  of  Supreme 

Court,  1902,  Or.  XXXI.,  r.  19o  (3).]  The 
application  for  an  order  requiring  a  party  in  a 
cause  to  make  discovery  as  to  a  specific  docu- 
ment identified  in  the  affidavit  supporting  the 
application  may  be  made  ex  parte.  O'Malley 
V.  Walsh  K.  B.,  37  I.  L.  T.  R.  75 
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49. Specific   documents — Affidavit  must 

name  and  identify— Order  XXXI.,  r.  20  (3).l 
In  order  to  obtain  an  order  for  a  discovery  of 
documents  under  Or.  XXXI.,  r.  20  (3),  it  i& 
essential  that  the  party  making  the  application 
should,  in  his  affidavit,  name  and  specify,  so 
that  they  can  be  identified,  the  particular 
documents  of  which  he  seeks  discovery.  An 
order  under  the  rules  leaves  wholly  untouched 
the  privilege  claimed  by  the  other  side.  Keating- 
V.  Dublin  United  Tramways  Co.  (41  I.  L.  T.  B. 
165)  criticised.     Roberts  v.  Dublin  U.  T.  Co. 

App.,  43  I.  L.  T.  R.  203 

50.  Specific     documents  —  Application 

made  ex  parte— Order  XXXI.,  r.  20  (3).]  The 
application,  under  Order  XXXI.,  r.  20  (3),  for 
an  order  requiring  a  party  to  state  by  affidavit 
whether  certain  specific  documents  are,  or  have 
at  any  time  been,  in  his  possession  or  power,, 
may  be  made  ex  parte,  notwithstanding  that 
privilege  is  claimed  for  such  documents.  Keatincf 
V.  Dublin  United  Tramways  Co. 

App.,  41  I.  L.  T.  R.  165 

51.  Specific  document — Application  made 

ex  parte.]  An  application  under  Order  XXXI., 
r.  20  (3),  for  an  order  requiring  a  party  to  state 
by  affidavit  whether  a  specific  document  is  or 
has  at  any  time  been  in  his  possession  or  power 
may  be  made  ex  parte.  Henty  db  Qa/rdntrs  v. 
Bechett  K.  B.,  [1914]  2  I.  R.  20& 

PRACTICE— EVIDENCE. 

1.  Accounts — Vouching     of — Admission 

in  evidence.]  Where  an  order  for  an  account 
has  been  made  in  an  administration  suit  and  the 
person  liable  to  account  has  not  the  requisite- 
books  and  receipts  to  vouch  the  items  and  he 
employs  an  accountant  to  draw  up  an  account, 
before  this  account  can  be  accepted  an  applica- 
tion must  be  made  to  the  Court  under  Or. 
XXXIII.,  r.  3,  on  the  hearing  of  which  the  Judge 
may  make  an  order  that  this  account  be  accepted 
as  primd  facie  evidence,  subject  to  such  objection 
and  surcharges  as  the  Judge  may  think  neces- 
sary.    Kiernan  v.  O'Farrell 

Ch.  Div.,  51  I.  L.  T.  R.  49 

2.  Commission — Examination  of  a  plain- 
tiff by.]  An  action  was  brought  for  £324  8s.  4d., 
money  received  by  the  defendant  as  plaintiff's- 
agent.  The  defendant  lodged  £209  9s.  Id.  in 
Court,  and  counterolaimed  for  £114  19s.  3d> 
The  plaintiff  was  in  Ireland  at  the  time  of  th& 
issue  of  the  writ,  but  left  subsequently  for 
California  -.—Held,  that  a  motion  by  the  plaintiff 
to  have  his  evidence  taken  by  a  commission 
ought  to  be  refused.     Neil  v.  Silcock 

App.,  38  1.  L.  T.  R.  5. 
Eeversing  K.  B.,  37  I.  L.  T.  R.  227 

3. Commission.]    A  commission  will  not 

he  appointed  for  the  examination  of  absent 
witnesses  on  grounds  of  economy  alone.  Denny 
V.  Denny  K.  B.,  48  I.  L.  T.  R.  150 

4. Commission  for  examination  of  wit- 
ness— Foreign  tribunal — Witness  in  this  country 
— Form  of  order.]  Form  of  Order  under  19  &  20 
Vict.,  c.  113,  s.  1,  authorising  a  witness  to  be 
examined  on  Commission  in  relation  to  a  civil 
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jnatter  pending  before  a  foreign  tribunal.     In  re 
Foreign   Tribunals   Act,    1856 ;  Ex  parte  Jaffe 
Q.  B.,  1  N.  I.  J.  R.  24 

5. Military  witnesses  serving  abroad — 

Evidence  by  affidavit — Rules,  1917.]  This  was 
an  application  that  the  action  should  stand  ad- 
journed generally  as  two  material  witnesses  for 
the  defendant  company  were  soldiers  serving 
in  Prance,  and  were  not  available  for  the  trial. 
The  defendant  company's  solicitors  had  com- 
municated with  the  War  Office,  and  it  was  stated 
that  no  difficulties  would  be  placed  in  the  way 
■of  having  the  evidence  taken  abroad  by  affidavit 
before  the  proper  officer  of  the  regiment,  pur- 
suant to  rules.  Power  v.  Dublin  United  Tram- 
ways Co.  N.  P.,  51  I.  L.  T.  R.  46 

6. On  a  bail  motion,  the  Court  wiU  look 

at  an  information  that  has  been  taken  in  the 
prisoner's  absence.     R.  v.  Gleairy 

Q.  B.,  [1861]  16  I.  C.  L.  R.  App.  ii 

7.  — —  Perpetuation  ol  testimony — Law  and 
Procedure  (Emergency  Provisions)  (Ireland)  Act, 
1916  (6  cfc  7  Geo.  V.,  c.  46),  s.  1  (4).]  Where  an 
application  was  made  under  the  Law  and  Pro- 
cedure (Emergency  Provisions)  (Ireland)  Act, 
1916,  s.  1  (4),  to  perpetuate  the  testimony 
afforded  by  a  deed  which  had  been  destroyed 
in  the  rebellion : — Held,  that  the  Act  does  not 
affect  the  general  principles  governing  suits  to 
perpetuate  testimony,  except  by  making  such 
a  suit  maintainable  in  a  case  involving  present 
rights  ;  that  the  granting  of  an  order  perpetuat- 
ing testimony  is  in  the  discretion  of  the  Court, 
and  that  such  an  order  will  not  be  made  in  a 
case  in  which,  in  the  opinion  of  the  Court,  it  is 
not  necessary.  The  principles  of  law  relating 
to  suits  to  perpetuate  testimony  stated.  Kelly 
v.  Kelly  M.  R.,  [1917]  1  I.  R.  51  ; 

51  I.  L.  T.  R.  17 

7a. Perpetuation    ol    testimony  — •  Lost 

deed — Destruction  during  civil  commotion — Law 
and  Procedure  (Emergency  Provisions)  (Ireland) 
Act,  1916  (6  cfe  7  Geo.  V.,  c.  46),  s.  1  (i)— General 
Jurisdiction  of  Court.']  During  the  rebellion  in 
Ireland  in  April,  1916,  the  offices  of  certain 
solicitors  in  the  City  of  Dublin  were  destroyed, 
and  certain  title  deeds  and  documents,  of  which 
the  solicitors  were  custodians,  perished  : — Held, 
that  the  Court  had  jurisdiction  on  an  originating 
summons  to  order  that  the  evidence  of  witnesses 
■be  taken,  and  be  preserved  by  being  filed  in  the 
Record  and  Writ  Office.  Held  also,  that  the 
revidence  should,  inter  alia,  be  directed  to  the 
following  points  : — (1)  The  existence  of  the  deed 
before  the  rebellion  which  caused  its  destruction  ; 
.<2)  the  fact  of  its  destruction  ;  (3)  its  due  execu- 
tion ;  and  (4)  its  contents.  Held  also,  that  the 
■Court  had  under  its  general  jurisdiction  power 
to  make  a  declaratory  order,  in  a  proper  case, 
that  a  copy  of  a  lost  deed  was  a  true  copy. 
Shanahan  v.  Shanahan 

Barton,  J.,  [1917]  1 1.  R.  57 

8.  ^ — ^  Previous  statement  by  witness— Gross- 
.exci  mination — Fabrication  alleged  against  untness — 
Admissibility — New  trial  motion — Or.  XXXIX., 
r.    7 — Exclusion   of  shorthand  note   of  Judge's 
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charge  to  jury.]  ,  In  a  suit  to  establish  a  will  one 
of  the  witnesses  for  the  defendants  stated  that 
the  will  was  written  immediately  after  the  death 
of  the  deceased,  that  he  had  been  invited,  on 
behalf  of  the  plaintiff,  to  put  his  name  to  it  as  a 
witness,  and  that  he  was  given  or  offered  a 
bribe  to  secure  his  silence.  The  cross-examination 
of  this  witness  was  directed  to  prove  hostility 
between  him  and  the  plaintiff's  family,  and  the 
suggestion  made  was  that  from  motives  of 
malice  he  had  fabricated  the  story  told  in  Court. 
On  re-examination  the  witness  was  asked 
whether  he, had  not  told  his  employer  M.  the 
same  story  the  day  after  he  had  been  approached 
in  reference  to  the  signing  of  the  will.  M.  was 
called,  and  proved  that  the  impeached  witness 
had  told  him,  a  few  days  after  the  death  of  the 
deceased,  substantially  the  same  story : — Held 
(affirming  the  King's  Bench  Division),  that  this 
evidence  was  properly  admitted  on  the  ground 
that  where  a  witness  is  charged  with  a  design 
to  misrepresent  in  consequence  of  his  relation 
to  a  party  or  to  the  cause,  it  may  be  shown 
that  he  made  a  statement  similar  to  his  present 
testimony  before  that  relationship  existed. 
Held,  by  Court  of  Appeal,  that  the  Court  will 
not  look  at  the  transcript  of  a  shorthand  writer's 
note  of  a  Judge's  charge  unless  incorporated  in 
the  Judge's  report  or  adopted  by  him.  Flanagan 
V.  Fahy  K.  B.,  App.,  [1918]  2  I.  R.  361, 377 

9.  — —  Reporter's  notes.]  When  a  reporter's 
original  notes  have  been  lost  he  cannot  refresh 
his  memory  by  reference  to  a  newspaper  report 
taken  from  those  notes.  Duke  v.  Penrose  and 
Flavin  Co.  Ct.,  30  I.  L.  T.  Ill 

Appeal  [1894]  1  I.  R.  417 

See  Patent.    5. 
Conditions   of   sale  —  Particulars — ^Agree- 
ment— ^Name  of  vendor 

[1894]  2  I.  R.  657,  662 
See  Vendor  and  Purchaser— Conditions  ol 
Sale.    15. 

PRACTICE— EXECUTION. 

1.  Against     partners— Pcw-teer     oui     of 

jurisdiction — Title  of  action — Concurrent  writ — 
Order  XL,  r.  I— Order  XLVIII.  a,  r.  »  — 
Separate  judgment  against  partner  out  of  juris- 
diction.] Wh^e  in  an  action  against  a  firm  one 
of  the  partners  was  out  of  the  jurisdiction,  and 
is  known  to  have  private  property  which  it  was 
sought  to  make  liable,  and  the  claim  against 
the  firm  was  within  the  provisions  of  Or.  XI., 
r.  1,  the  plaintiff  applied  for  and  got  leave  to 
issue  and  serve  a  concurrent  writ  on  a  defendant 
partner  out  of  the  jurisdiction.  To  the  con- 
current writ  the  separate  defendant  appeared. 
No  appearance  was  entered  by  the  firm,  and 
judgment  against  the  firm  was  entered  by 
default : — Held,  that  the  procedure  adopted 
was  correct  and  a  separate  judgment  was  granted 
under  Or.  XIV.,  r.  1,  against  the  separate  defen- 
dant who  had  appeared  to  the  concurrent  writ, 
to  enable  execution  to  issue  under  Or.  XLVIII., 
r.  8,  proviso.  Lindsay  v.  Cramford  and  others 
K.  B.,  45  I.  L.  T.  R.  52 
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2. Ejectment  for  non-payment  of  rent- 
Part  payment  after  judgment — Less  than  one  full 
year's  rent  remaining  due  —  Liberty  to  issue 
execution — Order  XLII.,  rr.  8,  25.]  Two  and  a 
half  years'  rent  being  due,  the  plaintiffs  issued 
a  writ  of  ejectment  for  non-payment  of  rent. 
A  consent  was  thereupon  entered  into,  whereby 
it  was  agreed  that  judgment  should  be  marked 
for  the  plaintiffs ;  that  the  defendant  should 
make  certain  payments  on  certain  dates,  and  so 
long  as  he  did  not  make  default  in  the  payments 
thereof,  the  plaintiffs  should  not  be  entitled  to 
issue  execution.  The  defendant  made  default 
in  making  said  payments,  but  had  paid  certain 
sums,  amounting  in  all  to  £98,  leaving  £41  7s., 
being  less  than  a  full  year's  rent,  still  due  to  the 
plaintiffs,  who  now  applied  for  liberty  to  issue 
execution : — Held,  that  the  plaintiffs  should  be 
at  liberty  to  issue  execution  notwithstanding 
that  less  than  a  full  year's  rent  still  remained 
unpaid,  and  notwithstanding  that  two  of  the 
plaintiffs  to  the  action  had  died  since  the  judg- 
ment.   Finn  v.  Tynan    K.  B.,  39  I.  L.  T.  R.  127 

3. Executor    continuing    proceedings— 

Judgment— Order  XXVII.,  r.  ir— Order  XLII., 
r.  25.]  Where  a  judgment  creditor  dies,  his 
executor  may  within  the  six  years,  without  notice 
to  the  defendant,  obtain  liberty  to  issue  execu- 
tion in  his  own  name.     M'Caul  v.  Dinn 

Palles,  C.B.,  29  I.  L.  T.  R.  6 

4. Judgment  marked  on  bond — Warrant 

of  attorney — Rate  collector.]  Where  proceedings 
are  being  taken  against  a  rate  collector  and  his 
surety  on  foot  of  the  bond  and  warrant  of 
attorney  entered  into  by  them  with  the  county 
council  of  a  county,  the  proper  procedure  is  to 
mark  the  judgment,  and  then  to  apply  under 
Or.  XLII.,  r.  9,  for  liberty  to  issue  execution. 
County  Council  of  Mayo  v.  Coleman  and  another 
K.  B.,  3  N.  I.  J.  R.  366 

5. Judgment  marked  on  bond — Warrant 

of  attorney — Condition — Sate  collector's  bond — 
Liabilities  of  sureties  in  case  of  default  by  rate 
collector — Method  of  enforcing  same.']  Where  a 
rate  collector  makes  default  in  lodging  the  total 
amount  of  his  warrant  and  quits  the  country, 
the  county  council  may  mark  judgment  against 
the  sureties  for  the  full  amount  of  the  bond, 
and  then  apply  under  Or.  XLII.,  r.  9,  for  liberty 
to  issue  execution.  Clare  County  Council  v. 
Delahunty  and  others    K.  B.,  45  I.  L.  T.  R.  79 

6.  ■ Leave  to  issue — Application  by  per- 
sonal representative  of  judgment  creditor — Should 
be  rrtade  ex  parte — What  application  under  Or. 
XLII.,  r.  24  (a),  should  be  made  ex  parte,  and 
what  on  notice.]  Where  a  judgment  creditor 
dies  after  judgment,  an  application  by  his 
personal  representative  for  leave  to  issue  execu- 
tion should  be  made  ex  parte.  The  practice  as 
to  when  applications  under  Or.  XLII.,  r.  24  (a), 
should  be  ex  parte  and  when  on  notice,  stated. 
Meehan  v.  Tynan  K.  B.,  [1915]  3  I.  R.  52  ; 

49  I.  L.  T.  R.  27 

7.  Leave  to  issue  — Death  of  plaintiff — 

Order  to  continue  proceedings.]     Where  a  fi.  fa. 
for  the  amount  of  the  costs  of   an  action  in  the 
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Chancery  Division  for  an  injunction  to  restrain) 
trespass  had  issued  but  had  never  been  executed, 
and  the  plaintiff  in  the  action  had  died  : — Held,. 
that  before  leave  to  issue  execution  could  he 
given,  it  was  necessary  that  the  personal 
representative  of  the  deceased  plaintiff  should 
obtain  an  order  to  continue  proceedings  in 
the  action.  The  Earl  of  Dartrey  v.  M'Govern 
V.-C,  1  N.  I.  J.  R.  227 

8.  Leave   to   issue — Costs    of   summons 

under  the  Courts  {Emergency  Powers)  Act,  1914 
(4cfe  5  Geo.  v.,  c.  78),  and  the  Rules  of  nth 
September,  1914,  r.  15,  under  said  Statute — 
Am.ount  of  costs — Defended  and  undefended  sum- 
mons— Judicial  discretion — Costs  of  counsel.]  On 
a  summons  to  issue  execution  under  the  Courts 
(Emergency  Powers)  Act,  1914,  where  the  defen- 
dant does  not  appear,  the  costs  of  the  SiUmmons. 
will  be  allowed,  subject  to  the  Judicature  Rules 
regulating  and  limiting  costs.  In  ordinary  cases,, 
where  there  are  no  circumstances  to  influence- 
judicial  discretion  otherwise,  the  full  costs  in 
default  of  appearance  are  £1  IDs.,  and  half 
costs  15s.  Where  the  debtor  appears  and  obtains, 
the  benefit  of  terms  under  the  statute,  unless, 
there  are  particular  circumstances  influencing, 
the  Judge  to  order  otherwise,  the  parties  abide- 
their  own  costs.  Costs  of  counsel  will  be  allowed 
only  in  exceptional  caees.  The  normal  practice 
as  to  costs  as  above  laid  down  does  not  interfere- 
with  the  discretion  of  the  Judge  in  particular- 
circumstances  to  refuse  or  increase  costs.. 
Robert  Watson  dh  Co.,  Ltd.,  v.  Joyce 

K.  B.,  [1915]  2  L  R.  123" 

9.  Leave    to   issue — Courts   {Emergency^ 

Powers)  Act,  1914  (4  <fc  5  Oeo.  V.,  c.  78)— 
Ejectment  for  non-payment  of  rent]  An  action 
of  ejectment  for  non-payment  of  rent  comes- 
within  section  1  (1)  of  the  Courts  (Emergency- 
Powers)  Act,  1914.     Perry  v.  Fitzgerald 

K.  B.,  [1915]  2  I.  R.  11' 

10.  Leave  to  issue — Judgment — Direction 

to  enter — Moratorium — Postponement  of  Pay- 
ments Act,  1914  (4*5  Geo.  V.,  c.  11) — Courts- 
{Emergency  Powers)  Act,  1914  (4  <fc  5  Geo.  V.,. 
c.  IS)— Irish  Land  Commission — Annuity — 
Crovm  debt.]  A  purchase  annuity  payable  to- 
the  Irish  Land  Commission  imder  the  Irish  Land. 
Act,  1903,  is  a  Crown  debt,  and,  as  such,  does, 
not  fall  within  the  provisions  of  the  Courts 
(Emergency  Powers)  Act,  1914,  or  the  Postpone- 
ment of  Payments  Act,  1914.  Irish  Land 
Commission    v.    O'Neill 

K.  B.,  [1915]  2  I.  R.  66. 

11. Leave  to  issue — Judgment  more  than 

six  years  old — Order  XLII.,  rr.  24,  26 — Appli- 
cation ex  parte.]  Leave  will  not  be  given,  in 
the  absence  of  special  circumstances,  to  issue- 
execution  on  a  judgment  more  than  six  years 
old,  without  notice  to  the  party  liable.  NationaV 
Bank  {Limited)  v.  Cullen 

App.,  [1894]  2  I.  R.  683  ;  28  I.  L.  T.  R.  121 

12.  Leave  to  issue — Judgment  more  than 

six  years'  old— Change  of  parties — Administra- 
tion proceedings — Plene  administravit.]  On  an 
application  by  a  plaintiff  leave  for  to  issue  execu- 


(  1883  ) 


DIGEST  OF   CASES. 


(  1884  ) 


PRACTICE— EXECUTION— co»«J?i«e(i. 
tion  on  a  judgment  which  was  more  than  six 
years'  old  against  the  administratrix  of  the 
defendant  it  appeared  that  during  the  pendency 
of  the  proceedings  the  plaintiff  had  issued  an 
originating  summons  in  Chancery  to  administer 
the  personal  estate  of  the  deceased  defendant. 
The  Court  made  an  order  declaring  the  debt  to 
be  due,  but  declined  to  give  leave  to  issue 
execution.  Sernble,  on  an  application  for  leave 
to  issue  execution  against  the  personal  repre- 
sentative of  a,  deceased  judgment  debtor,  the 
personal  representative  may  plead  plene  adminis- 
travit  as  a  defence  to  the  motion.  An  order 
giving  leave  to  issue  execution  on  a  judgment 
which  had  been  marked  in  respect  of  a  bond 
for  the  payment  of  a  sum  which  was  double  the 
amount  actually  due,  should  specify  the  amount 
in  respect  of  which  execution  is  to  issue.  Burton 
■V.  Balding  App.,  4  N.  I.  J.  R.  284 

13.  Re-execution — Sheriff's  return — Writ 

of  possession — Or.  XLII.,  r.  22.]  When  the 
sheriff  has  executed  a  writ  of  possession  and 
made  a  return,  which  is  false,  the  plaintiff  may 
apply  ex  parte  for  liberty  to  re-execute  the  writ. 
Lord  Howth  v.  Tiernan 

Judge  Warren,  Vac.  J.,  30  I.  L.  T.  R.  60 

14.  Stay — Terms    of   order — Charge    on 

property.]  In  an  action  in  which  judgment  had 
been  recovered  by  the  plaintiff,  a  writ  of  fi.  fa. 
was  lodged  with  the  sheriff,  and  partial  execu- 
tion had  taken  place.  A  notice  of  motion  of  an 
application  for  a  new  trial  having  been  served 
on  behalf  of  the  defendant,  and  such  motion 
being  pending,  the  Divisional  Court,  on  the 
application  of  the  defendant,  gave  a  stay  of 
execution  on  the  terms  of  the  defendant  lodging 
£100  in  Court,  giving  the  plaintiff  a  charge  on 
the  property  which  had  been  seized  by  the 
sheriff,  and  undertaking  not  to  alien  or  other- 
wise deal  with  the  property.  Smith  v.  Eoss- 
horough  K.  B.,  3  N.  I.  J.  R.  226 

15. Writ  ol  possession — Not  executed — 

Issued  seven  years.']  Plaintiffs  (mortgagees) 
obtained  judgment  in  ejectment,  and  writ  of 
possession  issued,  but  was  not  executed  for 
seven  years,  owing  to  the  defendant  asking  for 
time : — Held,  that  in  the  circumstances  the 
Court  would  not  allow  a  new  writ  of  possession 
to  issue,  but  that  plaintiff's  proper  course  was 
to  start  a  fresh  action.     Mowatt  v.  Mohan 

K.  B.,  45  I.  Ir.  T.  R.  213 

16. Writ  of  possession — Not  executed— 

Negotiations — New  writ.}  Plaintiffs  (mort- 
gagees) obtained  judgment  by  default  in  eject- 
ment on  title  for  recovery  of  lands,  and  writ 
of  possession  issued,  but  in  consequence  of  ne- 
gotiations for  settlement,  protractedforeighteen 
months  afterissue  of  habere,  was  not  executed : — 
Held,  that  undeir  the  circumstances  a  new  writ 
of  possession  should  issue.  Burgess  and  Bagot 
V.  Irwin  K.  B.,  4  N.  I.  J.  R.  52 

17. Writ  of  possession — Renewal  of.]    A 

writ  of  possession  was  only  partially  executed  by 
the  sheriff,  the  defendant  being  left  on  the  lands, 
though  a  son  of  his  was  evicted.  A  caretaker 
was  put  in  possession  by  the  plaintiff.      The 
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under  sheriff  bona  fide  believed  that  he  had  given 
clear  possession  to  the  plaintiff,  and  made  a 
return  to  that  effect : — Held,  that  the  plaintiff 
was  entitled  to  issue  a  new  writ  of  possession. 
De  Freyne   v.  King 

K.  B.,    3    N.   I.    J.    R.  30 

Authority  of  solicitor  to  issue 

[1912]  2  I.  R.  551 
See  Practice — New  Trial.    9. 

Elegit  [1895]  3  I.  R.  39  ; 

28  I.  L.  T.  R.  97 
See  Judgment.    2. 

Equitable. 

See  Oases  Under  Practice — Receiver. 

Fieri  facias  [1895]  2  I.  R.  90  ; 

28  I.  L.  T.  R.  146 
See  Sheriff.    31. 

Sheriff's  fees — Liability  of  solicitor 

[1897]  2  I.  R.  455,  459  ; 
31 1.  L.  T.  R.  73 
See  Sheriff.    21. 

Staying,  pending  administration  action 

31 1.  L.  T.  8 
See  Practice — Judgment.    55. 


PRACTICE— GARNISHEE. 

1. Affidavit.]  An  application  for  a  con- 
ditional order  to  attach  money  in  the  hands  of 
a  third  party  was  refused,  because  the  af&davit 
in  support  did  not  state  specifically  that  the 
garnishee  was  "  indebted "  to  the  defendant. 
Hollywood  V.  Bafferty  Q.  B.,  29  I.  L.  T.  286 

2. Affidavit— Order  XLV.,  r.  1.]    Where 

the  plaintiff,  who  had  obtained  judgment, 
applied  for  a  garnishee  order  attaching  certain 
debts  due  to  the  defendant  on  an  af&davit 
stating  that  the  judgment  had  been  recovered 
and  was  wholly  unsatisfied,  and  that  (1)  G.  was 
indebted  to  the  defendant  in  £83  5s.  6d.  for 
goods  sold  and  delivered ;  (2)  that  there  was 
in  the  hands  of  F.  and  P.  the  sum  of  £297  2s.  7d., 
being  debts  collected  by  them  and  payable  to 
the  defendant ;  and  (3)  there  was  also  a  debt  of 
£27  2s.  lid.  due  to  the  defendant  by  W.  for 
goods  sold  and  delivered,  and  that  aU  the  said 
debtors  of  the  defendant  were  within  the  juris- 
diction : — Held,  that  plaintiff  was  entitled  to  the 
usual  garnishee  order.  Buchanan  v.  Darragh 
App.,  36  I.  li.  T.  R.  9  ;  2  N.  I,  J.  R.  72 

3. Affidavit  of  garnishee — Cross-exam- 
ination.] Any  peiBOu  making  an  af&davit 
showing  cause  against  a  garnishee  order  may  be 
ordered  to  attend  for  cross-examination  on  the 
facts  sworn  to  in  the  affidavits.  The  order  is 
discretionary,  but  the  Judge  or  Court  has  full 
jurisdiction  to  make  it.  Jeffries  v.  Tomlinson 
(3  L.  T.  R.  193)  not  followed.  Heron  v.  Grant 
Q.  B.,  1  N.  I.  J.  R.  45 

4.  Banking  account  —  Indefinite  credit 

balamce.]  Where,  on  an  application  for  a 
garnishee  order  it  appears  that  the  defendant 
keeps  a  banking  account,  and  that  there  is  to 
credit  of  the  said  banking  account  a  sum  larger 
than  is  required  to  satisfy  the  plaintiff's  judg- 
ment, even  though  the  exact  balance  does  not 
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appear,  the  Court  -will  make  an  order  attaching 
the  sum  to  credit  of  the  said  account  to  the 
extent  of  the  said  judgment.     Lefferts  v.  lAttU- 
wood  K.  B.,  42  I.  L.  T.  R.  271 

5. Compensation  for   criminal   injury.] 

A  decree  for  compensation  for  criminal  injury 
does  not  create  a  debt  directly  payable  by  the 
county  council  to  the  applicant,  but  merely 
imposes  the  duty  to  levy  the  amount,  and  when 
levied  to  hand  it  over.  Before  the  amount  is 
levied  it  is  not  the  subject-matter  of  garnishee. 
Sullivan  v.  Giltrap  App.,  36  I.  L.  T.  R.  26  ; 

2  N.  I.  J.  R.  212 

6. Compensation — Public  Health  Acta — 

Housing  oj  the  Working  Glasses  Acts.]  The  defen- 
dant was  yearly  tenant  of  a  house  compulsorily 
acquired  by  the  urban  district  council  under  the 
Public  Health  Acts  as  amended  by  the  Second 
Schedule  of  the  Housing  of  the  Working  Classes 
Act,  and  was  awarded  £75  compensation.  The 
amount  had  not  been  paid  and  the  property  had 
not  been  taken  over : — -Held,  that  the  amount 
payable  as  compensation  was  not  a  debt  capable 
of  being  attached  by  garnishee  order.  Bdbinson 
v.  M'Donnell  App.,  3  N.  I.  J.  R.  342 

7.  Effect  of  order.]     A  garnishee  order 

binds  only  so  much  of  the  debt  owing  to  the 
debtor  from  a  third  party  as  the  debtor  can 
honestly  deal  with  at  the  time  the  order  is 
made.  If  the  debtor  could  not  deal  with  the 
debt  or  any  part  of  it,  because  he  had  made  an 
equitable  assignment  of  it,  the  garnishee  order 
will  not  bind  it.  The  absence  of  notice  is  not 
material.     Thompson  v.  Coleman 

Q.  B.,  30  I.  L.  T.  546 

8. Funds    in    County    Court.]     The 

Oourt  declined  to  set  aside  an  order  made  at  the 
instance  of  the  plaintiff  attaching  certain  funds 
in  a  County  Oourt  suit  to  which  the  defendant 
had  been  declared  to  be  entitled.  Garland  v. 
Rooney  K.  B.,  3  N.  I.  J.  R.  226 

9.  — —  Judgments.]  Order  made  ex  parte 
attaching  certain  judgments  obtained  in  the 
King's  Bench  Division  by  the  petitioner  in  this 
matter  to  satisfy  an  order  against  him  for  pay- 
ment of  the  respondent's  costs  in  the  said  matter. 
In  re  Renewable  Leasehold  Conversion  Act ;  Ex 
parte  O'Connor  V.-C,  [1902]  1  I.  B.  102 

10. Judgment    obtained   in    England — 

Judgments  Extension  Act,  1868.]  A  garnishee 
order  can  be  made  on  foot  of  a  judgment 
obtained  in  England,  and  subsequently  extended 
to  Ireland  under  the  Judgments  Extension  Act, 
1868.    Johnstone  v.  Bucknall 

Gibson,  J.,  [1898]  2  I.  R.  499 
11, Judgment  under  Judgments  Exten- 
sion Act — Fund  in  Ireland.}  Where  an  English 
judgment  was  extended  to  Ireland  under  the 
Judgments  Extension  Act,  1868,  a  garnishee 
Order  can  be  made  in  that  action  to  attach 
money  in  the  hands  of  a  person  in  Irelattd 
'  against  whom  a  judgment  has  been  recovered 
in  an  action  in  England  by  the  judgment  debtor, 
and  which  judgment  has  not  been  extended  to 
Ireland  under  the  Judgments  Extension  Act, 
1868.     It  is  the  practice  in  Ireland  to  serve  the 
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judgment  debtor  with  notice  of  the  garnishee 
order.     Car,  Illustrated,  Ltd.,  v.  M'Kimm 

K.  B.,  4  N.  I.  J.  R.  180 

12. No  cause  shown  by  garnishee  owing 

to  mistake — Order  made  absolute — Jurisdiction 
of  Court  to  set  aside  absolute  order.}  The  plaintiff 
had  obtained  a  garnishee  order  attaching  a  debt 
alleged  to  be  due  to  the  defendant  by  a  county 
council,  and  calling  on  the  county  council  to 
show  cause  why  it  should  not  be  paid  to  the 
plaintiff  This  order  was  served  on  the  county 
council.  Prior  to  the  date  of  the  order  the  debt 
had  been  assigned  for  value  by  the  defendant 
to  third  parties,  and  notice  of  the  assignment 
given  to  the  county  council.  Owing  to  a  mistake 
on  the  part  of  the  secretary  of  the  county  council, 
no  cause  was  shown  against  the  conditional 
order,  and  it  was  made  absolute : — Held,  that 
the  Court  had  jurisdiction  to  set  aside  the 
absolute  order,  and  that,  in  the  special  circum- 
stances, it  should  be  set  aside.  O'Brien  v. 
Kilhen  K.  B.,  [1914]  2  I.  R.  63  ; 

47  I.  L.  T.  R.  299 

13. Number  of  small  debts.]    A  number 

of  small  debts,  due  by  different  persons  to  a 
judgment  debtor,  may  be  included  in  one 
attachment  order,  under  the  garnishee  section 
of  the  Common  Law  Procedure  Act  (1856),  and 
a  single  conditional  order  to  pay  will  also  issue. 
Doherty  v.  M'  Daid 

Consol.  Ch.,  [1866]  16  I.  C.  L.  R.  App.  xxii. 
14.  Payment  of  debt  into  Court — Gar- 
nishee costs.]  A  garnishee  who  admitted  the  debt 
and  lodged  the  amount  in  Court  was  allowed 
his  costs  of  appearing  on  the  application  to  make 
absolute  the  conditional  garnishee  order.  The 
garnishee's  costs  were  ordered  to  be  deducted 
from  the  amount  lodged  by  him  in  Court. 
National  Bank  v.  Fitzgerald  (27  I.  L.  T.  R.  18) 
distinguished.     M'Cartky  v.  Hurley 

K.  B.,  4  N.  I.  J.  R.  158 

15. Prior  charge  on  interest  of  judgment 

debtor — Tenants'  rents — Receiver.]  A  garnishee 
order  only  binds  the  attached  debt  to  the 
extent  to  which  the  judgment  debtor  himself 
can  deal  with  it.  A  judgment  creditor  obtained 
a  oonditicnal  order  attaching  the  tenants'  rents 
of  the  lands  of  C,  payable  to  the  judgment 
debtor.  The  Commissioners  of  Public  Works 
were  entitled  to  a  charge  on  the  lands,  created 
in  1880,  under  the  Relief  of  Distress  (Ireland) 
Act,  1880,  and  section  37  of  10  Vict.,  c.  32, 
incorporated  therewith ;  and  before  the  con- 
ditional order  was  made  absolute  the  Commis- 
sioners obtained  in  the  Chancery  Division  an 
order  for  a  receiver  over  the  lands  of  0.,  and 
obtained  leave  to  show  cause  against  the  con- 
ditional order  : — Held,  that  the  conditional  order 
should  be  discharged.    O'Connor  v.  Ireland 

Ex.,  [1897]  2  I.  R.  150  ;  31  I.  L.  T.  R.  26 

16. Removal   of   Civil   Bill   decree    on 

certiorari — Attachment  of  debt — Ad  interim  order 
restraining  garnishee.}  Where  a  decree  of  the 
County  Court  is  brought  up  on  certiorari,  the 
Court  will  not  dispense  with  service  of  the  order 
on  the  defendant,  but  may  in  a  proper  case, 
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and  where  there  is  a  likelihood  of  the  judgment 
being  defeated,  issue  an  ad  interim  order  restrain- 
ing the  intended  garnishee  from  paying  away 
the  money  to  the  defendant  until  the  judgment 
can  be  perfected,  and  an  application  for  the 
attachment  of  the  debt  made  in  the  regular  way. 
O'Driscoll  V.  Whelton       K.  B.,  44  I.  L.  T.  R.  61 

17.  service  of  order — Urgency — Tele- 
gram.'] In  a  matter  of  urgency  a  party  applying 
for  and  obtaining  a  conditional  order  for  gar- 
nishee was  permitted  to  "  serve  notice  of  the 
order  forthwith  on  the  garnishee."  Collins  v. 
Somermlle  K.  B.,  4  N.  I.  J.  R.  184 

18. Sum  due  subject  to  certificate   of 

architect.]  Upon  cause  shown  against  an  order 
gamisheeing  a  sum  due  to  a  contractor,  subject 
to  an  engineer's  certificate,  which  had  not  been 
given,  it  was  ordered  that  so  far  as  the  con- 
tlitional  order  attached  the  said  sum  it  should 
stand,  but  so  far  as  it  ordered  payment  it  should 
be  discharged.     Dargan  v.  Brennan 

Q.  B.,  33  I.  L.  T.  R.  31 

19. Third  party  not  served — Costs  of— 

Or.  XLV.,  rr.  5  and  6.]  On  an  application  to 
make  absolute  a  conditional  garnishee  order,  a 
third  party  who  had  successfully  Upheld  his 
title  to  the  debt  in  the  hands  of  the  garnishee 
which  was  sought  to  be  attached,  but  who  had 
not  been  served  with  a  copy  of  the  conditional 
order,  and  thereby  been  made  a  party  to  the 
proceedings,  was  refused  his  costs  of  appearing 
on  the  application.     M'Ferran  v.  Donnelly 

Q.  B.,  33  I.  L.  T.  R.  175 
•  Judgment — Mortgage    of    equity    of    re- 
demption —  Notice    by   mortgagee   to 
tenants — Rents  due  by  tenants 

[1896]  2  I.  R.  445,  453 
See  Mortgage  (General).    33. 

PRACTICE— GUARDIAN  AD  LITEM. 

1. Defendant    a    person    of    unsound 

mind — Evidence  of  unsoundness  of  mind.]  An 
action  of  ejectment  was  brought  in  respect  of 
certain  lands  for  non-payment  of  rent.  A 
motion  for  final  judgment  was  defeated,  an 
affidavit  being  sworn  by  the  defendant's  solicitor 
containing  an  averment  that  the  defendant  was 
a  lunatic  residing  in  Australia.  The  plaintiff 
then  applied  to  have  a  guardian  ad  litem  ap- 
pointed, relying  solely  as  to  evidence  of  the 
defendant's  insanity  on  the  above-mentioned 
averment  in  the  affidavit  of  the  defendant's 
solicitor.  The  Court  made  an  order  appointing 
a  guardian  ad  litem.     Bossiter  v.  Sherwood 

K.  B.,  37  I.  L.  T.  R.  226  ;  4  N.  I.  J.  R.  47 

2. Lunatic  defendant — Costs.]  A  princi- 
pal and  two  sureties  being  sued  on  a  promissory 
note,  and  no  appearance  having  been  entered 
on  behalf  of  the  principal,  who  was  a  lunatic, 
a  guardian  ad  litem  was  appointed  on  the 
application  of  the  plaintiff.  On  an  application 
for  final  judgment : — Held,  that  the  plaintiff 
on  obtaining  judgment  should  pay  the  costs  of 
the  guardian  ad  litem,  and  be  entitled  to  recover 
same,  with  his  own  costs,  agamst  the  lunatic 
defendant.     Woods  v  M'Cann  and  Nedy 

K.  B.,  35  I.  L.  T.  R.  210 


PRACTICE— GUARDIAN  AD  LITEM— com. 

3.  — — ■  Minor  defendant — ■  Touin  agent  of 
plaintiff's  solicitor — Ejectment — Or.  IX.,  r.  7 — 
Or.  XIII.,  r.  1.]  Where  one  of  the  defendants 
in  an  action  of  ejectment  was  a  minor  the  Court 
made  an  order  that,  in  the  event  of  one  of  the 
other  defendants  who  had  appeared  refusing  to 
act  as  guardian  ad  litem  for  the  minor,  the  town, 
agent  of  the  plaintiff's  solicitor  should  be  so 
appointed.     Morris  v.  Ahern 

Ex.,  31  I.  L.  T.  R.  52 

PRACTICE— HABEAS  CORPUS. 

1. Conditional     order — Cause     shown — 

Motion  to  discharge  conditional  order  after  child's 
return  to  proper  custody — Crown  Rules,  1891, 
r.  278.]  A.  having  obtained  a  conditional  order 
for  habeas  corpus  for  the  return  of  A.'s  daughter, 
B.  filed  affidavits  showing  cause  against  same 
being  made  absolute.  A.  took  no  steps  to  have 
the  order  made  absolute,  owing  to  the  fact  that 
his  daughter  had  in  the  meantime  returned  to 
his  custody.  B.  applied  to  the  Master,  under 
the  Crown  Rules,  1891  r.  278,  to  discharge  the 
conditional  order  with  costs,  and  upon  his 
refusal  to  do  so,  now  applied  to  the  Court  by 
motion  on  notice : — Held,  that  in  a  case  coming 
within  r.  278,  the  application  should  be  made 
ex  parte  to  a  Judge  in  Chambers.  Held  further 
(per  Palles,  C.B.),  that  the  child  having  returned 
to  the  proper  custody,  the  case  was  not  one 
within  r.  278.     Be  Cunningham 

Q.  B,  32  I.  L.  T.  R.  9 

2. Certiorari     and     habeas     corpus — 

Malicious  injury  to  property — Compensation — 
Malicious  Injuries  to  Property  Act,  24  <fc  25  Vict., 
c.  97,  s.  52.]  Under  section  52  of  the  Malicious 
Injuries  to  Property  Act,  1861,  persons  com- 
mitting damage  to  any  property  in  any  case  not 
provided  for  in  the  preceding  sections  of  the 
Act,  may  be  committed  or  subjected  to  a  penalty 
not  exceeding  £5,  and  compelled  to  pay  to  the 
complainant  "  such  further  sum  of  money  as 
shall  appear  to  the  Justices  to  be  a  reasonable 
compensation  for  the  damage,  injury,  or  spoil 
so  committed,  not  exceeding  the  sum  of  five 
pounds": — Held,  that  the  Justices  had  no 
jurisdiction  to  give  compensation  beyond  the 
amount  of  damage  actually  proved.  B.  v. 
Harper  (1  Dow.  &  Hy.  222)  followed.  On  the 
hearing  of  an  application  to  make  absolute  a 
conditional  order  for  habeas  corpus  the  Court, 
instead  of  ordering  the  prisoner  to  be  produced 
in  Court,  may  order  his  immediate  discharge 
from  custody  by  telegram  directed  to  the 
governor  of  the  gaol  in  which  the  prisoner  is 
confined.  B.  (Crilly)  v.  T/te  Justices  of  London- 
derry     K.  B.,  38 1.  L.  T.  R.  136;  4  N.  I.  J.  R.  169 

PRACTICE— INJUNCTION. 

1.  Costs — Passing  off  goods.]    In  a  claim 

for  an  injunction  to  restrain  from  passing  off 
goods  as  those  of  the  plaintiffs  it  is  not  a  suffi- 
cient reason  for  depriving  the  plaintiffs  of  their 
costs  in  the  application  that  they  did  not  write 
warning  or  demanding  an  explanation  from  the 
defendants  before  the  issue  of  the  writ.  Bissell 
Carpel  Sweeper  v.  Smith  M.  R.,  37  1. 1.  T.  R.  127 
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2. Mandatory  injunction  —  Exercise   of 

statutory  powers — Damages  in  lieu  of  injunctions- 
Acquiescence.]    The  defendants  were  a  corpora- 
tion,  constituted   by   Act   of   Parliament,   for 
improving  the  navigation  of  the  Newry  River 
and  Carlingford  Lough.    In  1884  they  obtained 
a  further  Act  of  Parliament,  which  Act  expressly 
referred  to  certain  oyster  beds  in  the  Lough, 
the  property  of  the  original  sole  plaintiff,  as 
equitable  tenant-for-life,  and  provided  that  the 
defendants  should,  during  the  construction  of 
their  works,   protect   those  oyster   beds  from 
injury.     Between  May,  1890,  and  January,  1891, 
the  defendants  cast  a  quantity  of  stones,  ballast, 
and  rubbish  upon  a  portion  of  the  ground  within 
the  ambit  of  the  oyster  beds.     They  were  ex- 
pressly warned  against  so  doing  by  the  plaintifi 
and  his  lessee,  but  the  present  action  was  not 
commenced  until  1895.    It  was  proved  that  the 
expense  of  removing  the  deposit  and  restoring 
the  beds  as  far  as  possible  to  their  original  state 
would  occasion  an  expense  to  the  defendants 
considerably  out  of  proportion  to  any  advantage 
the  plaintifi  would  derive  from  such  restoration. 
The  trustees  of  the  property,  who  intervened  in 
the  action,  having  insisted  on  a  mandatory  in- 
junction instead  of  damages  : — Held,  that  there 
was  no  acquiescence  which  would  deprive  the 
plaintiffs  of  their  right  to  sttch  relief,  and  that 
they  were  entitled  to  an  injunction  directing 
the  defendants  to  remove  from  the  •oyster  beds 
the  ballast  and  rubbish  so  deposited,  and  to 
restore  them  to  their  previous  condition   and 
levels.     Woodhouse  v.  Netvry  Navigation  Go. 

App.,  [1898]  1 1.  R.  161 

3.  Mandatory  injunction — Failure  to  file 

defence  by  solicitor — Laches — Leave  to  defend — 
Judgment  marked  for  wider  relief  than  sought  by 
statement  of  claim.']  On  application  by  the 
defendants  to  the  Master  of  the  Rolls  to  set 
aside  judgment  in  default  of  defence,  whereby 
the  plaintiff  had  obtained  a  mandatory  injunc- 
tion ordering  the  defendants  to  take  down 
certain  walls  erected  by  them,  the  Master  of 
the  Rolls  refused  the  application  on  the  ground 
of  the  insufficiency  of  the  affidavit  of  merits  : — 
Held,  on  appeal,  that  the  defendants  had  shown 
sufficient  grounds  to  permit  them  to  enter  a 
defence,  and  that  the  order  issuing  a  mandatory 
injunction  to  take  down  certain  walls  exceeded 
what  was  asked  for  in  the  statement  of  claim, 
and  must  be  vacated.     O'Eeilly  v.  O'Reilly 

App.,  33  I.  L.  T.  R.  17 

4. Remitted  probate  action — Civil  Bill 

not  issued,  and  no  sessions  pending — County 
Officers  and  Courts  {Ireland)  Act,  1877  (40  &  41 
Vict.,  c.  56),  s.  44 — Jurisdiction  of  the  Lord 
Chancellor.]  The  jurisdiction  given  to  the  Lord 
Chancellor  by  section  44  of  the  County  Officers 
and  Courts  (Ireland)  Act,  1877,  to  grant  an 
injunction  during  the  intervals  between  the 
sittings  of  the  Civil  Bill  Court,  is  confined  to 
proceedings  in  equity ;  and,  therefore,  where  a 
contentious  probate  eatise  is  sent  to  the  Civil 
Bill  Court  under  section  63  of  the  Court  of 
Probate  Act  (Ireland),  1857,  there  is  no  jaris- 
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diction  Under  section  44  of  the  County  Officers 
and  Courts  (Ireland)  Act,  1877,  to  grant  an 
injunction  during  an  interval  between  the 
sittings  of  the  Civil  Bill  Court  restraining  the 
defendant  from  interfering  with  the  assets, 
pending  the  hearing  of  the  suit.  8embU,  the 
proper  course  in  such  a  case  is  to  apply  to  the 
Judge  of  the  King's  Bench  Division  (Probate). 
Graham  v.  Eakin         Ross,  J.,  [1916]  1 1.  R.  27 

jSee  Cases  under  Injunction. 

Against  pleading  execution,  as  of  other 

date,  of  ante-dated  lease 

[1898]  1  I.  R.  459 

See  Specific  Performance.    7. 

Erection  of  building  contrary  to  covenant 

in  lease  33  I.  L.  T.  R.  39  ; 

34  I.  L.  T.  R.  3 
See  Landlord  and  Tenant — ^Lease.    16. 

No  time  limited  by  the  order — Trespass — 

Writ  of  attachment 
[1911]  1 1.  R.  402  ;  45  I.  L.  T.  R.  176 
See  Practice — Attachment.    3. 
— —  Obstruction  to  ancient  lights — Triviality 
28  I.  L.  T.  R.  128 
See  Light.    2. 

Staying  proceedings 

[1894]  1 1.  R.  321,  329 
See  Practice — Staying  Proceedings.    17. 

PRACTICE— INSPECTION  OF  DOCUMENTS. 
Contract  denied.]  The  plaint  in  this  action 
was  for  breach  of  agreement  relating  to  the  sale 
of  sheep  for  ready  money.  The  defendant  filed 
an  affidavit,  denying  that  there  was  any  agree- 
ment whatever,  but  stating  that  he  had  on  one 
occasion  written  a  letter  to  the  plaintiff  relating 
to  a  sale  on  credit ;  that  he  had  no  copy  thereof, 
and  had  seen  none  since  the  writing,  and  that  it 
was  necessary  for  his  defence  to  see  said  letter, 
and  applied  for  an  order  to  inspect  and  take  a 
copy  thereof  -.—  Held,  that  he  was  entitled  to 
such  an  order,  notwithstanding  his  denial  of 
the  contract.     Cuffe  v.  Wilson 

Q.B.,  [1866]  16  I.  C.  L.  R.  App.  iv 

PRACTICE— INSPECTION  OF  GOODS. 

Refusal  to  accept  delivery  on  ground  that 
goods  not  quality  contracted  for — Proportion  of 
slack  in  load  of  coal — Liberty  to  inspect  a/nd 
experiment  for  purposes  of  evidence — B.  S,  C, 
Order  L.,  r.  4.]  'Where  the  defendant,  who  was 
sued  for  the  price  of  a  canal  boat  load  of  coal, 
pleaded  that  he  had  refused  to  accept  delivery 
thereof  under  the  terms  of  his  contract  on  the 
ground  that  the  coal  coutaiaed  an  Unreasonable 
quantity  of  slack,  applied  after  delivery  of  his 
defence  for  an  order,  under  Or.  L.,  r.  4,  that 
he  be  at  liberty  to  inspect  the  said  coal,  and  to 
ascertain  the  proportion  of  slack  contained  in 
it,  and  for  this  purpose  to  screen  and  weigh 
it : — Held,  that  inasmuch  as  five  months  elapsed 
from  tender  of  the  coal  to  the  date  of  the  appli- 
cation the  order  ought  not  to  be  made.  Wallace 
Bros.  V.  Scally  45  I.  L.  T.  R.  184 

2. Subject-matter   of   action — Form   of 

order.]    Where  the  plaintiffs  were  alleged  to  have 
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been  deprived  of  certain  property  consisting  of 
cotton  goods  by  their  agent  wrongfully  pledging 
them  with  the  defendant,  and  it  was  necessary 
for  the  purpose  of  identification  to  examine  the 
cotton  goods  which  were  in  the  possession  of  the 
defendant,  the  Court  upon  an  application  made 
by  ths  plajntifi  under  Or.  L.,  i.  4,  gave  leave  to 
inspect  the  same.     Midwood  &  Co.  v.  Kelly 

K.  B.,  1  N.  I.  J.  R.  199 

PRACTICE— INTERIM    PRESERVATION     OF 
PROPERTY. 

Recovery  of  money  paid  out  ot  Court  on 
alleged  erroneous  fining  of  fact — Payment  into 
Court  before  trial — Interlocutory'  application.'] 
Plaintiff  and  .defendant  were  each  entitled  to 
one-fourth  of  the  assets  of  a  deceased  intestate. 
Portion  of  plaintifE's  distributive  share  of  the 
assets  was  paid  into  Court  in  accordance  with 
the  provisions  of  11  &  12  Vict.,  c.  28,  and  56  & 
57  Vict.,  c.  53,  and  subsequently  paid  out  to 
defendant,  on  the  certificate  of  the  chief  clerk 
that  defendant  was  the  sole  survivor.  Plaintiff 
applied  for  an  order  that  the  defendant  be 
ordered  to  lodge  in  Court  the  stim  so  paid  out 
pending  the  hearing  of  an  action  for  the  recovery 
of  the  amount : — Held,  that  the  defendant  must 
pay  part  into  Court,  and  give  security  for  the 
balance.     Brennan  v.  Horan 

Barton,  J.,  43  I.  L.  T.  R.  136 

PRACTICE— INTERPLEADER. 

1.  Action  for  damages — Identity  of  the 

subject-matter  of  the  claims — Order  LVII-,  r.  1.] 
An  auctioneer,  against  whom  an  action  for 
damages  has  been  brought  by  the  purchaser  of  a 
horse  which  has  been  returned  on  account  of  an 
alleged  breach  of  warranty,  is  not  entitled,  when 
threatened  by  the  vendor  with  legal  proceedings 
to  recover  the  price  in  the  hands  of  the 
auctioneer,  to  call  upon  the  vendor  and  pur- 
chaser to  interplead  Under  Or.  LVII.,  r.  1. 
Slocock  v.  Sewell  K.  B.,  41  I.  L.  T.  R.  196 

2. By  agent — Motion  for  final  judgment 

on  a  specially  indorsed  writ — Interpleader  by  an 
agent -^r.  XIV.]  An  auctioneer,  when  sued 
by  his  principal  for  the  proceeds  of  a  sale 
effected  on  behalf  of  the  principal,  can  inter- 
plead if,  after  the  sale,  he  receives  notice  that  a 
third  party  claims  such  proceeds  Foley  v.  Lynch 
K.  B.,  36  1. 1, ,  T.  R.  212;  3  N.  I.  J.  R.  227 

3.  Claim — I  Opportunity    of    examining.] 

Claimant  under  Bill  of  Sale  must  give  the  execu- 
tion creditor  an  opportunity  of  examining  his 
claim  before  requiring  the  execution  creditor 
to  say  if  he  will  accept  an  issue.  Smith  v.  Craig 
Q.  B.,  [1866]  16 1.  C  L.  R.  App.  v 

4. Claimant  not  appearing — Costs — Or. 

LVII;  t  15.]  On  an  interpleader  summons, 
the  claimant  not  appearing,  the  Court  made  an 
order  that  the  plaintiff  be  paid  the  fuU  amount 
of  his  claim,  less  by  the  sum  of  £6  Bs.  for  costs 
of  the  action  and  motion,  and  that  the  plaintiff 
should  have  a  claim  over  against  the  claimant 
for  such  sum  of  £6  6s.,  and  also  for  his  own  costs. 
Hanley  v.  Ulster  Banking  Co. 

Q.  B.,  32  I.  L.  T.  R.  100 


PRACTICE— INTERPLEADER— coTO«j?Mje(i. 
5. County   Court  —  Claimant — Sheriff— 

Civil  Bill  Act,  1851  (14tfe  15  Vict.,  c.  57),  s.  150.] 
Section  150  of  the  Civil  Bill  Act,  1851,  applies 
to  seizures  by  the  Sheriff  as  well  as  to  seizures 
by  special  bailiff  appointed  by  the  execution 
creditor.  Where  a  claim  is  made  by  a  third 
party  to  goods  seized  imder  a  Civil  Bill  decree, 
and  the  claimant  obtains  possession  of  the  goods 
by  lodging  with  the  Sheriff  the  afBidavit  of 
ownership  prescribed  by  section  150  of  the  Civil 
Bill  Act,  1851,  together  with  the  amount  of  the 
decree,  he  is  bound  to  follow  Up  the  procedure 
prescribed  by  that  section  by  causing  an  inter- 
pleader 0ivil  Bill  to  be  served  on  the  execution 
creditor,  returnable  to  the  next  Quarter  Sessions  ; 
and  he  is  barred  from  pursuing  any  remedy 
(e.g.,  for  money  had  and  received,  or  for  wrongful 
seizure  and  detention)  which  he  might  have  had 
against  the  Sheriff  independently  of  the  Act. 
Upon  failure  of  the  claimant  to  institute  inter- 
pleader proceedings,  the  Sheriff  should,  at  the 
expiration  of  ten  days  after  the  next  ensuing 
Quarter  Sessions,  hand  over  the  money  to  the 
execution  creditor ;  but  quaere,  whether  the 
claimant  would  have  a  remedy  Over  against  the 
execution  creditor  in  respect  of  the  money  so 
paid  to  him  by  the  Sheriff  ?  Walsh  v.  Goodman 
K.  B.,  [1905]  2  I.  R.  241  ;  5  N.  I.  J.  R.  104 

6. Husband      and      wife — Furniture— 

Carrier.]  J.  Y.,  a  firm  of  carriers,  by  direction 
of  X.,  began  removing  furniture  from  the  house 
ofi.  They  were  ordered  to  desist  by  i.,  and  did 
so,  but  subsequently,  by  direction  of  X.,  removed 
the  furniture  to  their  warehouse,  where  they 
held  it  to  the  order  of  X.  L.  claimed  the 
furniture  as  his.  J.  Y.  took  out  an  interpleader 
summons,  and  the  King's  Bench  Division  gave 
leave  to  interplead  : — Held,  that  an  issue  should 
be  tried  between  X.  and  L.,  reserving  to  L.  any 
right  of  action  he  might  have  against  J.  Y. 
Re  Rules  of  Court  and  James  Young 

App.,  3  N.  I.  J.  R.  129 

7. Sheriff's  fees  and  expenses  —  Costs  of 

Sheriff  on   interpleader   summons.]     Where   on 
an  interpleader  summons  by  the  Sheriff,  neither 
the  plaintiff  nor  claimant  appears,  the  Court 
will  order  the  Sheriff  to  withdraw  from  the 
seizure,  and  direct  the  execution  creditor  to  pay 
the  Sheriff  his  expenses  of  keeping  the  goods 
and  chattels  seized,  from  the  date  of  the  issue 
of  the  summons  up  to  the  date  of  the  order 
made  on  the  interpleader  summons.     No  costs 
will  be  given  to  the  Sheriff  on  such  an  applica- 
tion.     Egan  v.  Murray    Ex.,  28  I.  L.  T.  R.  50 
8.  — ■ — •  Staying   actions  —  Estoppel  —  Sival 
claims — Auctioneer.]    The  defendants  a  firm  of 
auctioneers,  were  employed  by  the  plaintiff,  a 
married  woman,  to  sell  certain  furniture.    While 
the  proceeds  of  the  sale  and  some  unsold  furniture 
were  in  the  defendant's  hands,  the  plaintiff's 
husband  gave  them  notice  that  the  furniture 
belonged  to  him,  and  cautioned  them  against 
parting  with  the  imsold  articles  or  the  proceeds 
of  the  sale.    The  plaintiff  now  sued  the  defen- 
dants for  the  net  proceeds  of  the  sale  as  money 
had  and  received,  and  the  plaintiff's  husband 
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sued  in  another  action  for  damages  in  trover  and 
conversion,  and  for  money  had  and  received. 
On  an  application  by  the  defendants  for  an  inter- 
pleader order  : — Hdd,  that  an  interpleader  issue 
should  be  tried,  and  until  the  determination  of 
that  issue  and  further  order,  the  actions  of 
husband  and  wife  should  be  stayed.  The 
husband's  claim  ultra  for  damages  did  not 
prevent  the  defendants  interpleading,  nor  were 
they  to  be  stopped  by  the  fact  that  under  a  con- 
tract with  the  wife  the  proceeds  of  the  sale 
should  have  been  handed  over  to  her.  Turking- 
ton  v.  Hume  and  Qray       K.  B.,  4  N.  I.  J.  R.  74 

9. Summoning   otAcj:  —  Sheriff's  costs.^ 

When  the  Sherifi  obtains  a  summoning  order  in 
interpleader,  and  the  claim  by  the  third  party 
fails,  the  Sheriff  is  entitled  to  have  his  costs  of 
the  order  against  the  execution  creditor,  and 
the  execution  creditor  has  his  remedy  for  them 
over  against  the  unsuccessful  claimant.  M'Cann 
V.  Birch  (2  L.  E.  I.  500)  overruled.  The  former 
practice  of  the  Exchequer  Division  adopted. 
Todd  V.  M-Keever  App.,  [1895]  2  I.  R.  400 

10. Trial  of  issue  —  Consent  —  County 

Court — Appeal  to  Assizes.'\  When  an  inter- 
pleader issue  is  ordered  by  consent  to  be  tried 
in  the  County  Court,  there  is  no  appeal  to  the 
Judge  of  Assize  from  the  decree  of  the  County 
Court  Judge.  Carew  v.  Hanly  (24  I.  L.  T.  R.  33) 
affirmed.     Lawler  v.  Kelly 

Q.  B.,  33  I.  L.  T.  R.  38 
11. Two  execution  creditors — One  de- 
clining issue — Priority.']  In  an  interpleader 
matter,  where  the  first  of  two  execution  creditors 
declines  an  issue,  the  priority  obtained  by  such 
creditor  by  being  first  in  point  of  time  is  dis- 
placed in  favour  of  the  next  execution  creditor. 
Lamothe  v.  Villanda  and  others  ;  Maple  &  Co., 
Ltd.,  V.  Villanda  and  others 

K.  B.,  40  I.  L.  T.  R.  230 

Civil  Bill — Service  out  of  the  jurisdiction 

[1900]  2  I.  R.  619  ;  34 1.  L.  T.  R.  116 
See  County  Court — Jurisdiction.    17. 

Costs  of  Sherifi  appearing  in 

29  I.  h.  T.  R.  28 
See  Sheriff.    1. 

Maritime  lien  16  I.  C.  L.  R.  182. 

See  Lien.    1. 

Service  out  of  the  jurisdiction 

[1903]  2  I.  R.  458  ;  36  I.  L.  T.  R.  230  ; 
3  N.  I.  J.  R.  84 
See  Practice — Service.    27. 

Sheriff — Fees    and    expenses    of    keeping 

live  stock  [1900]  2  I.  R.  586 

See  Sheriff.    8. 

Sheriff— J"*,    fa. 

cattle    seized 
claim 
See  Sheriff.    9. 

Summons — Service  out  of  the  jurisdiction 

[1899]  2  I.  R.  381  ;  33  I.  L.  T.  R.  89 
;See  Practice — Service.    28. 

PRACTICE— JOINDER  OF  CAUSES  OF  ACTION. 

The  Court  granted  a  motion  on  behalf  of  the 

plaintiff,  suing  as  sole  surviving  trustee  of  a 
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Expenses    of    keeping 

Notice — ^Admission   of 

[1898]  2  I.  R.  703 


marriage  settlement,  for  leave  to  join  in  the 
writ  of  summons,  claims  for  the  recovery  of  a 
house,  shop,  and  premises,  together  with  mesne 
profits,  and  also  for  detinue  of  certain  title- 
deeds  affecting  the  premises  claimed.  Murphy 
y.  M'Hugh  &  Co.  Q.  B.,  34  I.  L.  T.  13 

Ejectment  for  non-payment — ^Application 

to  Court  30  I.  L.  T.  R.  22 

See   Landlord    and   Tenant — ^Action   for 
Recovery  of  Land.    17. 

PRACTICE— JUDGMENT. 

1. '  Affidavit  to  register  judgment  as  n 

judgment  mortgage — Creditor  unable  to  make 
affidavit.]  Where  a  creditor  was  unable,  owing 
to  absence  abroad  through  ill-health,  to  make 
the  affidavit  required  to  be  made  by  him  under 
the  Judgment  Mortgage  Act  to  enable  him  to 
register  his  judgment  as  a  judgment  mortgage, 
the  Court,  on  an  ex  parte  application,  gave  leave 
to  a  person  acting  under  a  general  power  of 
attorney  to  make  the  affidavit  in  his  stead, 
Martin  &  Co.  v.  Kean       K.  B.,  42  I.  L.  T.  R.  64 

2. Amendment  in  conformity  virith  certi- 
ficate of  trial.]  In  an  action  against  two  defen- 
dants the  Registrar's  certificate  of  the  trial  stated 
that  the  Judge  gave  judgment  for  the  plaintiffs 
against  the  defendant  Boland,  with  costs,  and 
for  the  defendant  Qleeson  against  the  plaintiffs 
with  costs.  The  judgment  as  entered  up  in  the 
office  concluded  as  follows  : — "  And  it  is  ad- 
judged that  the  said  Bartholomew  Gleeson  do 
recover  against  the  said  plaintiffs  the  sum  of  £ 
for  his  costs  of  defence  (on  taxation)  "  : — Held, 
that  the  judgment  ought  to  be  amended  by 
striking  out  the  words  "  of  defence."  Smithwick 
&  Sons  V.  Boland  and  Qleeson 

K.  B.,  38  I.  L.  T.  R.  91 

3.  Consent — Defendant  appearing  in  per- 
son— Order  XLI.,  r.  10.]  In  an  action  for  eject- 
ment the  defend,aut  appeared  in  person  and 
signed  a  consent  that  judgment  should  be  marked 
at  the  expiration  of  six  weeks.  At  the  expira- 
tion of  six  weeks  the  defendant  applied  for  a 
further  stay,  and  entered  a  defence.  The  plain- 
tiff refused  the  extension,  and  applied  at  the 
office  to  mark  final  judgment.  This  was  refused 
on  the  ground  that  Or.  XLI.,  r.  10,  had  not  been 
complied  with  : — Held,  that  liberty  to  mark 
final  judgment  should  be  granted.  Hackett  v. 
Brownrigg  K.  B.,  38  I.  L.  T.  R.  74 

4.  Consent    for  —  Motion    on    notice — 

Costs— OrderXL.,  r.  1,  E.  S.  G.  (Ireland),  1891.] 
There  is  no  fixed  rule  in  the  Chancery  Division 
that  judgment  by  consent  must,  in  all  cases,  bo 
obtained  by  motion  on.  notice  for  judgment. 
Pneumatic  Tyre  Company  [Limited)  v.  Qrappler 
Pneumatic  Tyre  Company  (Limited) 

M.  R.,  [1897]  1 1.  R.  467 

5. Consent  for — Writ  four  years  served— 

Mode  of  application — Or.  LXIV.,  rr.  8,  11.]  An 
appearance  being  entered  to  a  writ,  issued  and 
served  more  than  four  years  previously,  a  con- 
sent for  judgment  was  signed  on  the  same  day. 
Ujion  an  ex  parte  appHcation  for  a  direction  to 
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the  officer  to  enter  judgment  on  such  consent : — 
Held,  that  such  application  must  be  on  notice. 
Molloy  V.  Connolly  Q.  B.,  32  I.  L.  T.  R.  67 

6. Default   of  appearance   against   one 

co-defendant — Subsequent  procedure  against  the 
other — General  Orders  XIII.,  r.  4,  and  XIV., 
r.  6.]  A  plaintiff,  by  entering  judgment  in 
default  of  appearance  against  one  of  two  joint 
defendants,  does  not  abandon  his  right  to  pro- 
ceed to  judgment  against  the  other  defendant. 
Pirn  V.  Coyh  K.  B.,  [1903]  2  I.  R.  457  ; 

37  I.  L.  T.  R.  97  ;  3  N.  I.  J.  R.  210 

7. Default    of    appearance — Service    of 

vyrit — Death  of  process-server. 1  A  process-server 
who  had  served  a  writ  personally  made  the  usual 
endorsement  of  service  in  the  presence  of  a  clerk 
of  the  plaintiff's  solicitor,  and  died  before  having 
sworn  an  affidavit  of  service.  The  defendant 
entered  no  appearance  to  the  writ.  On  an 
application  to  the  Court  on  an  affidavit  of  these 
acts,  the  Court  gave  liberty  to  mark  judgment 
after  the  expiration  of  ten  days,  but  directed 
that  notice  of  the  order  shoidd  be  forthwith 
sent  by  prepaid  post  letter  addressed  to  the 
defendant.     Smyth  v.  Cunningham 

Johnson,  J.,  1  N.  I.  J.  R.  87 

8. Instalment  order — Customs'  pensioner 

— Pension  inalienable — Debtors  Act,  1872.]  An 
order  to  pay  a  judgment  debt  by  instalments 
will  not  be  made  against  a  Customs'  pensioner 
whose  only  property  consists  of  a  pension  which 
is  inalienable  under  the  Customs  and  Inland 
Revenue  Act,  1876,  and  no  part  of  which  has 
been  received  by  him  since  the  date  of  judg- 
ment. Such  a,  pension  while  accruing  does  not 
constitute  "  means  "  within  the  meaning  of  the 
Debtors  Act.  Diss.,  Boyd,  J.  Governor  and 
Company  of  the  Bank  of  Scotta/nd  v.  Cunningham 
Q.  B.,  [1899]  2  I.  R.  780 
9.  — —  Instalment  order — Debtors  Act — In- 
terest— Loan — Usury.}  Where  the  transaction 
was  a  pure  speculation  and  usurious  interest 
was  charged,  the  Court  refused  to  order  pay- 
ment of  a  judgment  debt  by  instalments. 
Cohen  v.  Byan  Q.  B.,  31  I.  L.  T.  R.  161 

10. Interlocutory — Assessment  of  damages 

— Court — Master.}  In  an  action  for  damages 
for  illegal  seizure  under  circumstances  alleged 
to  be  of  a  very  aggravated  character,  inter- 
locutory judgment  in  default  of  defence  was 
marked.  On  a  motion  by  the  plaintiff  for  an 
order  that  the  assessment  of  damages  should  be 
by  a  judge  and  special  jury,  instead  of  by  a, 
Master  : — Held,  that  the  assessment  of  damages 
was  properly  a  matter  for  the  Master,  and  that 
no  reason  existed  to  induce  the  Court  to  make 
the  order  sought.     Carr  v.  Butler 

K.  B.,  1  N.  I.  J.  R.  198 

11. Interlocutory — Tort — Inquiry  before 

Master— Rules  of  1905— Order  XIII.,  r.  5.] 
Where,  in  an  action  in  the  King's  Bench  Division 
for  damages,  no  appearance  is  entered  by  the 
defendant,  and  the  plaintiff  enters  interlocutory 
judgment,  the  plaintiff  may  proceed  to  have  the 
damages  assessed  either  by  a  Judge  and  jury  or 
by  a  writ  of  inquiry  to  the  Sheriff,  but  he  cannot 
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now  have  an  inquiry  before  the  Master,  save  by 
order  of  a  Court  or  Judge,  and  such  order  will 
not  be  made  unless  special  circumstances  are 
shown  to  justify  a  departure  from  the  ordinary 
procedure.     CKJPe  v.  Sufferin 

K.  B.,  39  I.  L.  T.  R.  269 

12. Irregularity— Setting    aside — Action 

for    return    of   specific    goods — No    appeararux 
entered — Judgment    for    return    of    goods — No 
affidavit  of  service  of  vyrit  filed — Non-compUanoe 
with    rules — Order     XIII.,     rr.     2,    S— Order 
LXXXIX.,  r.  1 — Mx  parte  application — Neces- 
sity for  utmost  good  faith.}   The  defendant  having 
failed   to   enter   an   appearance  to   a   writ  of 
summons  claiming  the  return  of  specific  goods, 
the  plaintiff  applied  ex  parte  to  a  Judge  under 
Or.  XIII.,  r.  8,  for  an  order  for  the  return  of 
the  goods.     No  affidavit  of  service  of  the  writ 
had  been  filed  as  required  by  r.  2  of  Or.  XIII. 
The  Judge's  attention  was  not  drawn  to  the  fact 
that  such  affidavit  had  not  been  filed,  and  he 
made  an  order  for  judgment  against  the  defen- 
dant for  the  return  of  the  goods : — Held,  that 
the  filing  of  an  affidavit  of  service  was  essential 
to  give  jurisdiction  to  make  the  order  ;  that  the 
non-filing  of  such  affidavit  was  not  a  mere  non- 
compliance   with    the    rules    which    could    be 
remedied  under  Or.  LXXXIX.,  r.  1  ;  and  that 
the  order  must  be  set  aside.     The  rule  is  well 
settled  that  there  must  be  the  utmost  good  faith 
on  ex  parte  applications.    Crane  &  Son  v.  Wallis 
App.,  [1915]  2 1.  R.  411  ;  49 1.  L.  T.  R.  213 

13.  — —  Joint  and  several  promissory  note — 
Judgment  against  one  defendant  notwithstanding 
judgment  already  marked  against  other  defen- 
dants— Death  of  process  server.}  In  an  action 
brought  against  four  defendants  on  foot  of  a 
joint  and  several  promissory  note,  three  of  the 
defendants  were  duly  served  and  judgments 
marked  against  them,  but  execution  was  never 
levied.  Subsequently  the  fourth  defendant  was 
served,  but  the  process  server  died  before  making 
the  necessary  affidavit  of  service.  A  motion 
being  instituted  more  than  a  year  after  this 
service  for  liberty  to  enter  judgment  in  default 
of  appearance  against  the  fourth  defendant : — 
Held  (the  Court  being  satisfied  as  to  the  service) 
that  the  plaintiff  was  entitled  to  enter  such 
judgment,  notwithstanding  that  judgment  had 
been  already  entered  against  the  other  defen- 
dants, but  that  the  plaintiff  should  levy  only 
one  set  of  costs.     M'  Carroll  v.  Green 

K.  B.,  42 1.  L.  T.  R.  116 

14.  Motion  for  final — Action  to  recover 

possession  of  land — Overholding — Weekly  tenancy 
— Notice  to  quit  —  Specially  indorsed  writ — 
Orders  III.,  r.  6,  and  XIV.,  r.  1.]  Motion  for 
final  judgment  granted  on  a  specially  indorsed 
writ  to  recover  possession  of  premises  held  under 
a  weekly  tenancy  which  had  been  determined 
by  notice  to  quit.     M'GillicvMy  v.  Oassidy 

[1911]  2  I.  R.  632  ;  44 1.  L.  T.  R.  210 

15. Motion  for  final — Action  by  money 

lender — Interest  at  a  rate  prima  facie  excessive 
included  in  amount  claimed — "  Harsh  and  un- 
conscionable transaction  " — Order  XIV.,  r.  1 — 
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63<fc  64  Vict.,  c.  51,  s.  1  (1).]  A  claim  for  in- 
terest at  the  rate  of  100  per  cent,  or  more  is 
prima  facie  excessive,  and  where  the  sum  claimed 
in  an  action  is  in  part  made  up  of  interest  at 
such  a  rate,  leave  to  enter  final  judgment  under 
Or.  XIV.,  r.  1,  should  be  refused.  Munster  Loan 
and  Discount  Office  v.  Liddy  (C.  A.,  April  21, 
1904,  unreported)  followed.  Ulster  Loan  Bank 
Co.  V.  Mack  App.,  39  I.  L.  T.  B.  241 

16.  Motion   for   final — Action  by  money 

lender  —  Money  Lenders  Act,  1900 — Measuring 
costs. "Ji  Where,  in  an  action  by  a  money  lender 
to  recover  money  lent  with  interest,  it  appears 
that  the  interest  claimed  is  prima  facie  excessive, 
the  Court  will  not  give  filial  judgment  under 
Order  XIV.,  but  the  action  must  go  to  trial. 
It  is  not  the  proper  practice  to  measure  costs 
in  such  cases  except  on  consent  or  on  the 
application  of  the  party  entitled  thereto.  Wells 
v.  Allott  ([1904]  2  K.  B.  842)  followed.  WelU  v. 
Foye  K.  B.,  39  I.  L.  T.  B.  182  ; 

5  N.  I.  J.  B.  202 

17. Motion  for  final — Action  for  the  re- 
covery of  land — Notice  to  quit — Claim  for  posses- 
sion and  arrears  of  rent — B.  S.  C,  Ireland  (1905, 
22nd  February),  Or.  III.,  r.  6— Or.  XIV.,  r.  1.] 
In  an  action  for  the  recovery  of  land  by  a  land- 
lord against  a  tenant  whose  term  has  been  duly 
determined  by  notice  to  quit,  where  the  writ 
is  specially  indorsed,  under  Or.  III.,  r.  6,  with 
a  claim  for  possession  and  for  arrears  of  rent 
up  to  the  expiration  of  the  notice  to  quit,  if 
on  a  motion  for  final  judgment  for  possession 
and  for  the  arrears  of  rent,  the  plaintiff  shows 
that  he  is  entitled,  he  shoud  be  given  leave  to 
mark  final  judgment  for  both.  Hamill  v. 
M'Vonnell 

K.  B.,  [1909]  2  I.  R.  104  ;  42  I.  L.  T.  R.  228 

18. Motion  lor  final  —  Affidaiiit.'\     An 

affidavit  by  the  plaintiff's  solicitor,  filed  after 
notice  of  motion  issued,  allowed  to  supplement 
plaintiff's  affidavit  on  which  final  judgment 
motion  grounded.  A  party  applying  for  an 
adjournment  will  be  taken  to  have  waived  his 
objection  to  any  irregularity  or  to  insufficient 
notice.     M'  Gwine  v.  Kenny 

Q.  B.,  29  I.  L.  T.  153 

19.  Motion  for  SaA~Affidavit  of  service 

— No  street  or  house  named — Order  XXXVIII., 
r.  8.]  An  affidavit  of  service  on  an  application 
to  mark  judgment  in  default  of  appearance 
must  state  with  particularity  the  place  at  which 
the  writ  has  been  served.  Sogers  v.  Creswell 
Q.  B.,  34 1.  L.  T.  R.  173 

20. Motion    for    final— 4/ter     delivery   of 

defence  and  other  pleadings  closed  by  default  of 
reply — Order  XIV. — Costs.]  An  application  for 
final  judgment  may  be  made  after  joinder  of 
issue  in  default  of  reply,  and  judgment  may  be 
entered  for  the  plaintiff,  on  terms  indemnifying 
the  defendant  against  costs  incurred  by  him 
owing  to  the  plaintiff's  delay,  when  the  defen- 
dant is  not  otherwise  prejudiced  by  such  delay. 
Annally  v.  Oomyn  (30  L.  R.  I.  102)  not  followed. 
Tottenham  v.  Foley 

App.,  [1909]  2  I.  R.  500  ;  43  I.  L.  T.  R.  206 
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21.  Motion  lor  final— jBjK  of  exchange — 

Acceptance  in  blank — Defence  of  fraud  in  incep- 
tion— Holder  in  due  course.}  Where  a  bill  of 
exchange,  complete  and  regular  in  form,  was 
indorsed  by  the  drawer  to  a  bank  for  value 
before  it  had  become  due,  in  the  absence  of 
evidence  that  the  bank  were  not  holders  for 
value,  without  notice  of  any  fraud  between  the 
immediate  parties  to  the  biU,  final  judgment 
was  granted.     Hibernian  Bank  v.  O'Hwre 

K.  B.,  37  I.  L.  T.  R.  154  ;  3  N.  I.  J,  R.  307 

22. Motion  for  final — Claim  for  mainten- 
ance, clothing,  medicine,  and  care — Reasonable 
amounf]  WTiere  a  writ  was  specially  endorsed 
with  a  claim  for  "  £53  6s.  8d.  for  maintenance, 
clothing,  medicine,  and  care  of  the  defendant  in 
the  Omagh  District  Lunatic  Asylum,  supplied 
whilst  she  was  detained  therein  as  a  patient, 
being  at  the  rate  of  £10  per  annum  ;  "  such  sum 
of  £10  not  having  been  fixed  by  any  contract, 
but  being  claimed  as  a  reasonable  and  usual 
charge  : — Held,  that  a  motion  for  final  judgment 
ought  to  be  refused.  County  Councils  of  Tyrone 
and  Fermanagh  v.  Jane  Hamilton 

K.  B.,  38  I.  h.  T.  R.  46 

23. Motion  lor  final — Compwny — Plain- 
tiffs affidavit  in  support  of  motion  defective — 
"  Any  other  person  who  can  swear  positively  as 
to  the  facts  " — Supplemental  affidavit  filed  pending 
adjournment.}  Where  the  plaintiffs  were  » 
limited  liability  company  and  the  affidavit 
grounding  the  motion  for  final  judgment  was 
made  by  a  bookkeeper  in  the  employment  of 
the  plaintiff  company,  who  did  not  show  or 
allege  that  the  facts  deposed  to  were  within 
his  own  knowledge,  and  who  did  not  allege  that 
he  had  the  authority  of  the  plaintiffs  to  make 
the  affidavit  :■ — Held,  that  the  affidavit  was  de- 
fective, and  that  the  motion  should  be  refused 
with  costs.  Held  also,  that  a  supplemental 
affidavit  filed  pending  adjournment  could  not 
be  relied  on  to  supply  the  defects  in  the  original 
affidavit.  The  Imperial  Tobacco  Company  {of 
Great  Britain  and  Ireland),  Ltd.,  v.  M'Allister 
K.  B.,  50  I.  L.  T.  R.  156 

24. Motion  lor  final — Costs.}  A  defen- 
dant appearing  by  a  solicitor  did  not  serve 
notice  of  appearance  on  the  plaintiff  till  four 
days  after  the  appearance  was  filed.  Eleven 
days  after  appearance  filed  and  seven  days  after 
notice  of  appearance  served,  the  plaintiff  served 
notice  of  motion  for  final  judgment.  No  defence 
was  filed  and  no  consent  to  judgment  tendered: — 
Held,  that  the  plaintiff  was  entitled  to  the  costs 
of  the  motion  for  final  judgment.  Swan  v. 
Manning  K.  B.,  52  I.  L.  T.  R.  43 

25.  ■ Motion  for    tiaal— Defence  filed.}   A 

plaintiff,  even  though  confident  that  there  is 
no  defence  to  his  action,  should  not  wait  to  see 
if  a  defence  will  be  filed  before  instituting  his 
motion  for  final  judgment,  and  if  he  does  wait 
and  a  defence  is  filed  on  the  last  day  for  filing 
such  defence,  the  fact  that  the  plaintiff  was 
anxious  to  avoid  the  expense  of  the  motion  will 
not  be  a  sufficient  explanation  of  the  delay. 
Lynch  v.  Mackesy  K.  B.,  39  I.  L.  T.  R.  211 
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26.  Motion   for    trial — Defence  filed  in 

ordinary  course — Jurisdiction  to  make  order— 
Order  XIV.]  The  Court  will  not  refuse  to  enter- 
tain a  motion  for  final  judgment  mereW  on  the 
ground  that  a  defence  has  been  filed  in  due 
course  before  the  motion  was  instituted.  There 
is  no  binding  rule,  and  in  every  case  it  is  a  matter 
within  the  discretion  of  the  Court.  ArmaUy  v. 
Gomyn  (26  I.  L.  T.  R.  35)  considered ;  Stewarts- 
town  Loan  Co.  v.  DaTjy  (13  L.  R.  I.  418)  explained 
Gleeson  v.  Groker  K.  B.,  38  I.  L.  T.  R.  47  ; 

4  N.  I.  J.  R.  86 

27. Motion  for  final — Delay — Instituted 

after  time  limited  for  defence.']  Where  a  motion 
for  final  judgment  is  instituted  after  the  time 
limited  for  defence  has  expired,  the  plaintiff  in 
his  affidavit  must  show  substantial  and  good 
reasons  to  explain  the  delay,  and  a  statement 
in  an  affidavit  by  the  plaintiff's  solicitor  that 
the  delay  was  occasioned  by  the  fact  that  the 
plaintiff's  agent  was  "  too  busy  "  to  attend  at 
his  office  at  an  earlier  date  will  not  be  sufficient. 
Domville  v.  Oinnell     Barton,  J.,  1  N.  I.  J.  R.  124 

28.  — — ■  Motion  for  final — Delay — Explana- 
tion.] The  plaintiff  moved  for  final  judgment 
upon  a  specially  indorsed  writ  which  was  issued 
on  22nd  AprU.  The  defendant  entered  an 
appearance  on  4th  May,  and  put  in  a  defence 
on  11th  May.  The  plaintiff  served  notice  of 
motion  for  final  judgment  on  4th  June,  and  filed 
an  affidavit  to  explain  the  delay : — Held,  that 
the  motion  must  be  refused,  and  that  no  reason- 
able cause  was  shown  to  explain  the  plaintiff's 
delay.     William  Cowan,  Ltd.,  v.  Clancy 

K.  B.,  1  N.  I.  J.  R.  229 

29. Motion  for  final — Delay  unexplained 

— Defence — Adjournment  — Preliminary  objection 
raised  for  first  time  on  adjourned  hearing.]  Where 
a  defendant  was  granted  an  adjournmmt  in 
order  to  enable  him  to  file  an  affidavit  for  the 
purpose  of  resisting  a  motion  for  final  judgment, 
and  on  the  adjourned  hearing  relied  on  a  pre- 
liminary objection  which  he  might  have  raised 
at  the  first  : — Held,  that  he  was  debarred  from 
now  raising  the  point.     Oarrett  v.  Johnston 

K.  B.,  38  I.  L.  T.  R.  255 

30. Motion  for  final — Difficult  questions  of 

taw.]  The  Court  will  not  grant  final  judgment 
in  a  case  where  a  difficult  question  on  the  con- 
struction of  Statutes  and  Orders  issued  by  the 
Local  Government  Board  arises,  and  where  the 
defendants  have  not  been  able  to  put  forward 
their  entire  defence.  Hackett  v.  County  Council 
of  Tipperary  {S.  B.)     App.,  34  I.  L.  T.  R.  161  ; 

1  N.  I.  J.  R.  3 

31. Motion  for  final — First  application 

refused — Second  application.]  Where  a  motion 
for  final  judgment  is  refused  with  costs,  the 
applicant  cannot  come  in,  having  supplied  the 
defect  which  defeated  him,  and  get  a  new  but 
substantially  similar  motion  granted.  Kiely  v. 
Massey  (6  L.  R.  I.  445)  followed.  The  Imperial 
Tobacco  Company  (of  Great  Britain  and  Ireland), 
Ltd.,  V.  M'AlUster         K.  B.,  50  I.  L.  T.  R.  157 

32. Motion  for  final— Order  XIV.,  r.  1— 

Form    of    order  —  Administratrix    defendant — 
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Married  woman.]  In  an  action  against  a  married 
woman  as  administratrix  of  a  deceased  person, 
when  the  Court  grants  leave  to  mark  final  judg- 
ment, under  Or.  XIV.,  r.  1,  the  proper  form  of 
order  is  to  give  liberty  to  mark  judgment 
against  the  defendant,  as  administratrix  of  the 
deceased,  for  the  amount  of  the  debt  and  costs, 
and  in  default  of  assets,  to  mark  judgment 
against  the  defendant  personally,  as  a  married 
woman,  for  the  amount  of  the  costs  only. 
Vanston  v.  Carty  App.,  32  I.  L.  T.  R.  176 

33. Motion  for  final — General  principles.] 

The  principle  upon  which  final  judgment  should 
be  granted  as  explained  in  Jacobs  v.  Booth's 
Distillery  Co.  (85  L.  T.  R.  262)  applied  and 
followed.     M'Keown  v.  Jones 

K.  B.,    2  N.  I.  J  R.  62 

34.  Motion  for  final — Increase  of  salary 

of  county  surveyor — Sealed  order  of  Local  Govern- 
ment Board — Local  Government  (Ireland)  Act, 
1898,  s.  115  (18).]  Liberty  to  mark  final  judg- 
ment on  a.  specially  indorsed  writ  will  not  be 
given  where  a  difficult  question  of  law  is  raised 
by  the  defendant's  affidavit.  Lloyd  v.  Byrne 
(22  L.  R.  I.  269)  distinguished.  Hackett  v. 
Tipperary  South  Siding  County  Council 

App.,  34  I.  L.  T.  R.  161  ;  1  N.  I.  J.  R.  3 

35.  • Motion  for  final  —  Liquidated  de- 
mand— B.  C.  S.,  Ireland,  Order  III.,  r.  6 — 
Judgment  in  default  of  appearance.]  When  by  a 
building  agreement  the  defendant  agreed  with 
the  plaintiff  to  execute  certain  works  according 
to  plans  and  specifications  by  a  certain  date  to 
the  sarisfaction  of  the  plaintiff's  engineer,  and 
that  if  not  then  completed  the  defendant  should 
be  liable  to  "  a  penalty  as  liquidated  damages  " 
of  £5  a  week  until  completion.  In  an  action 
for  £160,  claiming  £5  a  week  for  thirty-two 
weeks'  delay  in  completion  of  the  work  :  — Hdd, 
a  liquidated  demand  within  Or.  III.,  r.  6,  for 
which  in  default  of  appearance  the  plaintiff  was 
entitled  to  judgment  under  Or.  XIII.,  r.  3. 
Toomey  v.  Murphy         Q.  B.,  [1897]  2  I.  R.  601 

36. Motion  for  final — Leave  to  defend  on 

terms— Non-compliance  with  order — Defendant 
obtains  protection  of  Court  before  judgment 
marked — Injunction  to  restrain  plaintiff  from 
proceeding  further  in  the  action  pending  bank- 
ruptcy proceedings — Effect  of  order.]  On  a 
motion  for  final  judgment,  A.  B.  was  given 
liberty  to  defend  on  condition  of  making  a 
certain  payment  into  Court  before  a  date  fixed. 
The  period  having  lapsed  without  the  money 
being  lodged,  A.  B.  sought  the  protection  of  the 
Court  as  an  arranging  debtor,  and  obtained 
from  the  Judge  in  Bankruptcy  an  order  restrain- 
ing the  plaintiff  from  proceeding  further  in  the 
action.  Plaintiff  having  claimed  to  be  allowed 
to  mark  judgment  in  default,  without  proceeding 
to  execution  : — Held,  that  he  was  prohibited 
by  the  injunction  order  from  so  doing ;  that  to 
do  so,  if  allowed,  would  be  futile,  and  would  not 
constitute  him  a  secured  creditor  in  the  arrange- 
ment matter,  and  that  money  lodged  in  pur- 
suance of  Or.  XIV.,  r.  6,  is  security  only. 
Payment  out  to  plaintiff  under  Or,  XXII.  of 
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money  lodged  in  Court  discussed.    In  the  Matter 

of  A.  B„  an  Arranging  Debtor 

App.,  52  I.  L.  T.  R.  22 

37.  ■ ■  Motion  for  final  —  Long  vacation — 

Time— General  Order  XIV.,  r.  1.]  The  long 
vacation  wUl  not  be  coimted  in  the  period  at 
the  termination  of  which  a  plaintiff  is  too  late 
in  moving  for  final  judgment.  Hogg  &  Robertson 
V.  Holden  K.  B.,  [1903]  2  I.  R.  327  ; 

36  I.  L.  T.  R.  191  ;  3  N.  I.  J.  R.  8 

38. Motion    for    final— Order    XIV.— 

Married  woman  —  Separate  estate — Married 
Woman's  Property  Act,  1893  (56  cfe  57  Vict., 
c.  63),  s.  1  (6) — Married  Woman's  Property  Act, 
1882  (45  <fc  46  Vict.,  c.  75),  a.  1  (1)  (3)  (4).]  On 
an  application  for  final  judgment  against  a 
married  woman  it  is  not  necessary  to  allege  or 
prove  that  she  is  possessed  of  separate  estate. 
Hibernian  Bank  v.  Horan  Ex.,  29  I.  L.  T.  R.  5 
39.  — —  Motion  tor  final — Money  Lenders  Act, 
1900.]  Where  on  a  motion  for  final  judgment 
by  a  money  lender  on  foot  of  a  promissory  note, 
the  defendants  made  an  affidavit  that  the  note 
was  given  by  way  of  renewal,  and  that  the  rate 
of  interest  charged  amounted  to  66f  per  cent., 
the  Court  refused  the  application,  and  gave  the 
defendant  unconditional  leave  to  defend  under 
the  Money  Lenders  Act  of  1900.  Munster  Private 
Loan  and  Discount  Office  v.  Liddy 

App.,  4  N.  I.  J.  R.  188 

40. Motion  for  final— O^fer  to  lodge  amount 

in  Court.]  On  a  motioii  for  final  judgmeiit,  no 
affidavit  was  filed  on  behalf  of  the  defendant 
showing  any  defence,  but  the  defendant  asked 
for  liberty  to  defend  on  lodging  in  Court  the  full 
amount  claimed : — Held,  that  it  was  not 
obligatory  on  the  Court  to  give  the  defendant 
Uberty  to  defend.    Law  v.  Bayley 

K.  B.,  5  N.  I.  J.  R.  297 

41. Motion  for  ^nd\—Overholding — For- 

Jeiture — -Month's  notice.']  A  motion  for  final 
judgment  was  instituted  on  a  specially  indorsed 
writ  against  a  tenant  of  premises  which  were 
held  under  an  agreement  that  if  the  rent  was 
unpaid  for  fourteen  days  the  plaintiff  might 
determine  the  tenancy  by  a  mouth's  notice  to 
<]uit.  The  rent  being  due  the  plaintiff  deter- 
mined the  tenancy  by  a  notice  to  quit : — Held, 
that  the  plaintiff  could  not  obtain  final  judg- 
ment, as  the  case  did  not  come  within  any  of  the 
provisions  of  Or.  III.,  r.  6.  Oleeson  v.  Keown 
<32  I.  L.  T.  R.  150)  followed.  Gonran  v. 
M'Kittrick  K.  B.,  2  N.  I.  J.  R.  3 

42. Motion  for  final — Part  of  claim  ad- 
mitted by  defendant,  but  amount  admitted  due  not 
offered  to  be  brought  into  Court — Motion  refused — 
Amount  admitted  due  subsequently  brought  into 
Court  with  defence — Appeal  by  plaintiff  from 
refusal  of  motion — Appeal  a  rehearing — Judgment 
to  be  given  on  state  of  facts  existing  at  date  of  re- 
hearing— Proper  order  to  be  made  on  motion  for 
Jinal  judgmemt  where  defendant  admits  part  of 
claim  and  offers  to  bring  amount  admitted  due 
into  Court — Order  XIV.,  rr,  1,  4 — Order  LVIII., 
rr.  1,  4.]  On  a  motion  for  final  judgment  under 
Or.  XIV.,  r.  1,  where  the  plaintiff's  claim  is  for 
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a  liquidated  demand,  and  the  defendant  admits 
part  of  the  claim,  and  sets  up  a  defence  as  to 
the  balance,  the  provision  in  r.  4  of  the  Order 
that  in  such  case  the  plaintiff  shall  have  judg- 
ment forthwith  for  such  part  of  his  claim  as  is 
admitted,  subject  to  such  terms,  if  any,  as  to 
suspending  execution  or  the  payment  of  the 
amount  or  any  part  thereof  into  Court  by  the 
Sheriflt,  or  otherwise  as  the  Court  may  think  fit, 
does  not  preclude  the  Court,  if  the  defendant 
then  and  there  brings  the  money  into  Court  or 
abide  the  order  of  the  Court,  from  making  no 
rule  on  the  motion'. ;  and  in  such  circumstances 
the  Court  should  make  no  rule  on  the   motion 
with  a  provision  for  the  plaintiff's  costs.    The 
plaintiff  brought  an  action  to  recover  the  sum 
of  £45,  the  balance  alleged  to  be  due  by  the 
defendant  on  foot  of  a  promissory  note  for  £100. 
The  defendant  entered  an  appearance,  and  the 
plaintiff  moved  under  Or.  XIV.,  r.  1,  for  final 
judgment.    The  defendant,  in  an  affidavit  filed 
to  resist  the  motion,  admitted  that  part  of  the 
amount  claimed  was  due,   and  set  out  facts 
showing  a  probable  defence  as  to  the  balance. 
He  stated  that  he  was  willing  to  pay  the  plaintiff 
the  sum  admitted  to  be  due.     On  the  hearing 
of  the  motion  the  defendant  offered  to  submit 
to  judgment  for  the  amount  admitted  to  be 
due,  if  accepted  in  fuU  satisfaction.    The  plain- 
tiff declined  to  accept  this  offer.     The  Court 
refused  the  plaintiff's  motion  with  costs.     The 
defendant  subsequently  delivered  a  statement 
of  defence,  bringing  the  money  admitted  to  be 
due  into  Court,  and  setting  out  facts  showing 
a  defence  as    to    the  balance  of  the  plaintiff 
claim.  After  receiving  this  defence  the  plaintiffs 
served  notice  of  appeal  to  the  Court  of  Appeal 
against  the  order  refusing  his  order  for  final 
judgment,  and  asked  that  he  should  be  declared 
entitled  to  judgment  for  the  claim  endorsed 
on  the  writ,  or  in  the  alternative  to  judgment 
for  the  sum  of  £15,  admitted  to  be  due,  with 
interest : — Held,  by  the  Court  of  Appeal,  that 
the  proper  order  to  be  made  on  the  appeal  was, 
that,  it  appearing  that  subsequent  to  the  order 
of   the   King's   Bench   Division   and   previous 
to  the  service  of  the  notice  of  appeal,  the  defen- 
dant had  delivered  his  defence,  bringing  into 
Court  the  amount  admitted  to  be  due,  there 
should  be  no  rule  on  the  motion  for  final  judg- 
ment, the  plaintiff's  costs  in  the  Court  below 
to  be  costs  in  the  cause,  and  the  costs  of  the 
appeal  to  be  paid  by  the  appellant.      Blumberg 
V.  M'  Cormick  App.,  [1915]  2 1.  R.  402  ; 

50  I.  h.  T.  R.  25 

43. Motion  for  final — Promissory  notes.] 

In  a  motion  for  final  judgment  for  the  amount 
due  on  foot  of  three  promissory  notes,  the  plain- 
tiff's solicitor  made  an  affidavit  stating  that 
defendant  had  admitted  that  the  amount  sued 
for  was  due,  and  had  endeavoured  to  make 
terms.  The  defendant's  affidavits  in  reply  stated 
that  there  was  no  consideration  for  the  notes  and 
that  his  signature  had  been  obtained  by  undue 
influence  — Held  (reversing  Boyd,  J.),  that  the 
case  was  not  one  for  final  judgment,  but  that 
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having  regard  to  the  unsatisfactory  way  the  case 
was  presented,  the  costs  both  of  appeal  and  of 
the  Court  below  should  be  costs  in  the  cause. 
MaUeed  v.  M'Farland  App.,  2  N.  I.  J  R.  173 
44.  — —  Motion  for  final — Promissory  notes — 
Making  of  the  notes  denied  by  plaintiff — Non- 
averment  of  presentation  of  notes — Affidavit  in 
support  of  the  motion— l^ecessity  for  stating 
grounds  of  infotmation  and  belief — 40  cfc  41  Vict., 
c.  5V,  ^.  48—45^  46  Vid.,  c.  61,  s.  87.]  Plain- 
tiff's writ,  which  purported  to  be  specially 
endorsed,  claimed  the  sum  of  £149  4s.,  being 
the  amount  of  principal  and  interest  due  on  foot 
of  four  joint  and  several  promissory  notes,  the 
particulars  of  which  were  set  out,  defendant's 
name  appearing  with  others  in  each  of  the  said 
notes.  The  manager  of  the  local  branch  of 
plaintiff's  bank,  in  afl6.davits  in  support  of  the 
motion  for  final  judgment,  set  out  facts  to 
prove  that  defendant  was  one  of  the  parties 
to  each  of  the  notes,  but  this  the  defendant 
positively  denied.  Defendant  further  stated 
that  one  of  the  other  parties  whose  name 
appeared  on  one  of  the  notes  had  been  dead  for 
two  years  at  the  time  the  note  was  alleged  to 
have  been  signed.  In  each  of  the  notes  it  was 
stated  that  it  was  made  payable  at  plaintiff's 
bank  : — Held,  reversing  Pim,  J.,  that  the  motion 
for  final  judgment  could  not  be  granted,  as 
prior  to  the  Judicature  Act  the  defendant  would 
have  been  entitled  to  have  the  questions  of  fact 
involved  tried  by  a  jury,  and  section  48  of  that 
Act  preserved  his  right.  Held  further,  that  as 
the  endorsement  on  the  writ  did  not  state  that 
the  notes  had  been  presented  at  the  particular 
place  at  which  they  were  made  payable;  the 
writ  was  not  specially  endorsed.  Munster  and 
Leinster  Banlc,  Ltd.,  v.  Callaghan 

App.,  52  I.  L.  T.  R.  203 
45. Motion  for  Bnal— Order  XIV.— Pro- 
missory note — Bepresentaiiie  and  personal  capa- 
city.J  Where  the  defendant,  who  was  sued  on 
foot  of  a  promissory  note,  set  up  as  his  defence 
and  swore  in  an  affidavit,  that  he  had  only 
signed  the  note  in  his  capacity  as  executor,  and 
was  under  the  impression  that  he  would  not 
become  personally  liable  until  after  administra- 
tion of  the  assets  of  the  deceased  :• — Held,  that 
there  was  a  triable  issue  to  go  before  the  jury, 
and  that  final  judgment  should  not  be  granted. 
Deasy  &  Co.  v.  Donoghue 

App.,  36  I.  L.  T.  R.  145  ;  2  N.  I.  J.  R.  174 

46.  Motion  for  final — Promissory  note — 

Parol  agretment  Meged.l  In  an  action  for  £165 
on  foot  of  a  promissory  note  a  defence  was  put 
in  that  "  the  said  note  was  made  subject  to  an 
express  parol  condition  agreed  upon  between 
plaintiff  and  defendants  that  the  same  should  be 
paid  for  by  instalments  of  £50  per  year,  without 
interest  "  : — Held,  that  there  was  a  point  of  law 
involved,  and  that  final  judgment  should  not 
be  given,  particularly  as  there  was  a  substantial 
sum  involved.     Dolan  v.  Henry  and  others 

K.  B.,  39  I.  L.  T.  R.  70 

47. Motion  for  final — Question  arising,  as 

to  rights  of  mortgagees  who  had  taken  part  in 
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/proceedings  for  sale  of  lands  subject  to  their 
mortgage — Motion  refused.l  Where,  on  a  motion 
for  final  judgment  in  an  action  to  recover  the- 
principal  sum  and  interest  secured  by  the 
covenant  in  a  mortgage  deed,  it  appeared  that 
the  mortgagees  had  taken  part  in  proceedings  for 
the  sale  in  the  names  of  the  mortgagors  of  the 
mortgaged  lands  : — Held  (Kenny,  J.,  dubitante)^ 
that  a  question  arose  as  to  whether  the  original 
rights  of  the  mortgagees  under  their  mortgage 
had  been  interfered  with,  and  that  therefore 
the  case  was  not  one  in  which  summary  judg- 
ment should  be  granted,  and  that  the  motion 
should  be  refused.  Norwich  Life  Insurance 
Society  V.  Bonayne  K.  B..  47  I.  L.  T.  R.  100 

48. ■  Motion  for  ^sA.— Question  to  be  left 

to  jury — Affidavits — Order  XIV.,  r.  1.]  Upon  a 
motion  for  final  judgment  for  £137  alleged  to 
be  due  to  the  plaintiff  on  foot  of  two  promissory 
notes  for  £60  each,  the  defendant  having  raised 
the  defence  that  he  did  not  know  the  rate  of 
interest  he  was  being  charged : — Held,  that 
where,  as  here,  it  appeared  from  the  plaintiff's 
original  affidavit  that  he  knew  what  defence 
the  defendant  intended  to  raise,  he  should  have 
met  that  defence  in  his  original  affidavit,  and 
as  his  replying  affidavit  would  render  a  fourth 
set  of  affidavits  necessary,  the  Court  refused  to 
use  it.  Held  also,  that  as  the  Judicature  Act 
provides  that  no  rule  shall  be  made  which 
would  interfere  with  the  right  of  a  person  to  a 
trial  by  jury,  the  Court  was  prohibited  from 
deciding  disputed  questions  of  fact,  and  where 
there  was  a  fact  in  controversy  that  might  fairly 
be  left  to  a  jury,  it  was  the  practice  of  the 
Court  to  refuse  final  judgment.  Sanquiovetti  v. 
MeMlle  Q.  B..  34  I  L.  T.  R.  65 

49. Motion  for  final — Recovery  of  rent — • 

Assignment  of  lease — Covenant  against  alienation 
without  consent — Order  III.,  r.  6 — Order  XIV., 
r.  1.]  Where  a  defendant  in  an  action  for 
recovery  of  rent  alleged  that  he  had  parted  with 
the  premises,  of  which  fact  he  subsequently  gave 
notice  to  the  plaintiff,  under  section  14  of  the 
Landlord  and  Tenant  Law  Amendment  Act 
(Ireland),  1860,  and  was  also  the  aSsignee  imder 
an  assignment  made  in  contravention  of  a 
covenant  against  alienation  without  consent  in 
writing,  contained  in  the  original  lease  : — Held 
that  it  was  not  a  case  for  granting  final  judgment 
under  Or.  XIV.,  r  1.     Lynch  y.  Glover 

Q.  B.,  30  I.  L.  T.  B.  10 

50. Motion  for  final — BemiUing  action — 

Civil  Bill.^  On  a  final  judgment  motion,  which 
was  refused,  the  Court,  exercising  their  new 
powers  under  Or.  XIV.,  r.  8,  of  Rules  of  Supreme 
Court,  1902,  remitted  the  action  to  the  County 
Court,  putting  the  defendant's  solicitor  under 
terms  to  accept  service  of  a  Civil  Bill  process  for 
the  amount  of  the  demand  in  the  action,  and 
made  the  defendant's  costs  other  than  the  costs 
in  the  present  motion  costs  in  the  civil  proceed- 
ings.   Higgins  v.  Sheehan 

K.  B.,  3  N.  I.  J.  R.  37 

51.  Motion    for    final  — iJitZas,    1902— 

Order  XIV.,  r.  8.]    On  a  motion  for  final  judg- 
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ment  on  a  specially  indorsed  writ,  where  leave 
has  been  given  to  defend,  the  Court  may  give 
such  directions  as  to  the  further  conduct  of  the 
action  as  may  be  necessary.     O'Shea  v.  Byan 
K.  B.,  37  I.  L.  T.  R.  30 

52. Motion  for  final — Serving  defence — 

Failure  to  file  in  time.]  Where  a  defendant 
served  a  defence  traversing  the  plaintiff's  cause 
of  action  and  pleading  lodgment  in  Court,  but 
failed  to  file  same  or  lodge  the  money  in  Court, 
the  plaintiff  was  allowed  to  mark  final  judg- 
ment.    M'  Bride  v.  M'  Farland 

Q.  B.,  34 1.  L.  T.  R.  146 

53.  Motion  tor  final — Specially  indorsed 

writ — Order  XIV.,  r.  1 — Verification  of  cause  of 
action — Affidavit-I  Upon  an  application  to 
mark  final  judgment  on  a  writ,  which  was  ad- 
mittedly a  specially  indorsed  one,  for  goods  sold 
and  delivered,  the  affidavit  verifying  the  cause 
of  action  of  the  plaintiff  said  the  goods  were 
"  sold,"  but  did  not,  as  in  the  writ,  say  they 
were  "  delivered  "  : — Held,  that  the  cause  of 
action  was  sufficiently  verified.  Hayward  Bros, 
and  Eckstein,  Ltd.,  v.  Callen 

K.  B.,  36 1.  L.  T.  R.  56 

54. Motion  for  final — Specially  indorsed 

writ — General  Order  XIV.,  r.  1 — Judgment 
against  executor — Assets  quando — Form  of  order— 
Costs.1  Where  an  executor  successfully  rais6s 
the  defence  of  plene  administravit  on  a.  motion 
for  judgment,  he  is,  apart  from  misconduct, 
entitled  to  costs  of  the  motion  and  action 
against  the  plaintiff ;  but  the  plaintiff  is  en- 
titled to  judgment  against  assets  quando  for  his 
debt,  with  the  costs  of  action  and  motion,  also 
against  assets  quando.  Millar  tfc  Co.  v.  Keane 
(24  L.  R.  I.  49)  approved  and  followed.  Cockle 
v.  Treacy  ;  Ingham  and  Fallon  v.  Treacy 

App.,  [1896]  2  I.  R.  267 

55. Motion  for  final — Stay  on  execution.} 

In  an  action  on  a  promissory  note  against  the 
administratrix  of  the  maker  of  said  note,  the 
defendant  having  instituted  a  suit  in  the  County 
Court  for  the  administration  of  the  estate  of  the 
deceased,  and  included  the  promissory  note  as  a 
debt  in  her  schedule  of  assets  :■ — Held,  the  plain- 
tiff was  entitled  to  final  judgment,  a  stay  being 
put  on  execution  pending  the  decision  of  the 
administration  suit ;  but  with  leave  to  the 
plaintiff  to  register  the  judgment  as  a  statutory 
mortgage  against  any  lands  held  by  the  defen- 
dant as  such  administratrix.  M'  Carihy  v. 
M'  CaHhy  App.,  31  I.  L.  T.  8 

56. Motion    for    final  —  Sum    recovered 

under  £20 — Costs  of  motion.}  Upon  a  motion 
for  final  judgment  when  the  sum  recovered  is 
less  than  £20  the  plaintiff  gets  no  costs  of  the 
motion  if  the  parties  reside  in  the  same  Civil  Bill 
jurisdiction,  and  only  half  costs  if  they  reside  in 
different  Civil  BiU  jurisdictions.  Fitzgerald  & 
Co.  V.  O'Connor  &  Co.     Q.  B.,  32  I.  L.  T.  R.  43 

57. Motion  for   final  —  Triable  issue — 

Leave  to  defend.}  Where  upon  a  motion  for  final 
judgment  under  Order  XIV.  the  defendants 
show  that  there  is  a  triable  issue  to  go  before  a 
Court,  the  defendants  will  be  given  unconditional 
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leave  to  defend.    Jacobs  v.  Booth's  Distillery  Co. 
(85  L.  T.  K.  262)  followed.    M'Kean,  Scar  <Ss  Co., 
Ltd.,  V.  Kearney  App.,  43  I.  L.  T.  R,  125. 

58.  Motion  for  final — Unliquidated  item 

— Banker's  commission  on  a  bill  of  exchange — 
Striking  out  unliquidated  item.}  Commission 
paid  to  a  banker  for  cashing  a  bill  of  exchange 
which  is  afterwards  dishonoured  is  not  a  liqui- 
dated item.  Per  Palles,  C.B.  :  The  practice  of 
the  Exchequer  Division  is  against  striking  out 
an  unliquidated  item  and  giving  judgment  for 
the  balance  on  a  motion  for  final  judgment. 
Dickson  v.  Clanmorris        Ex.,  28  I.  L.  T.  R.  124 

58a. Motion   lor   final — Bent.}     In   an 

action  to  recover  the  sum  of  £180,  one  and  a 
half  year's  rent,  the  indorsement  on  the  writ 
stated  that  the  plaintiff's  claim  was  for  rent  due 
to  him  by  the  defendant  out  of  premises  in 
York  Street,  Dublin,  held  by  the  defendant 
under  lease  made  between  Bev.  Francis  Synge 
and  the  defendant,  at  the  yearly  rent  of  £120, 
payable  half-yearly.  It  was  stated  in  an 
affidavit  that  the  plaintiff  became  entitled  to  the 
lessor's  interest  on  the  death  of  the  latter.  On 
a  motion  for  final  judgment .- — Held,  that  the 
writ  was  not  specially  indorsed,  and  that  the 
motion  must  be  refused.    Synge  v.  Johnston 

K.  B.,  2  N.  I.  J.  R.  64 

59. Motion    for   final  —  Verification   of 

cause  of  action.}  The  plaintiff's  affidavit,  in 
support  of  a  motion  for  final  judgment,  stated 
"the  plaintiff's  claim  in  this  action  is  for  £87 
for  arrears  of  rent  due  by  the  defendant  to  the 
plaintiffs,  to  the  25th  March,  1903,"  out  of 
certain  lands  "  held  by  the  defendant  from  year 
to  year  under  an  agreement  of  letting,  dated 
29th  November,  1890,"  and  that  "  the  said  sum 
of  £87  is  now  justly  due,  and  owing  to  the 
plaintiffs,  over  and  above  all  credits  and  allow- 
ances" : — Held  (affirming  Wright,  J.,  sitting  as 
Vacation  Judge),  that  there  was  a  sufficient 
verification  of  the  cause  of  action.  Bathhourne 
V.  Lynders  App.,  4  N.  I.  J.  R.  5 

60. Motion  for  final — Verification  of  cause 

of  action — Execution  of  deed.}  The  plaintiff 
applied  to  mark  final  judgment  on  a  writ  which 
was  specially  indorsed  for  £104  for  rent  due. 
The  plaintiff  became  entitled  to  the  rents  and 
profits  by  deed  of  assignment  of  1897,  and  also 
to  the  arrears  of  rent  due  prior  to  1897.  The  said 
sum  of  £104  comprised  rent  which  was  due  before 
and  after  the  aasignment.  The  verification  oi 
the  cause  of  action  in  the  plaintiff's  affidavit  was 
in  the  following  words — "  all  the  said  particulars 
(in  the  writ  of  summons)  are  true  in  every  respect 
and  the  full  sum  of  £104  is  due  to  the  plaintiff 
by  the  defendant  on  foot  of  the  cause  of  action 
in  the  writ  of  summons  mentioned  "  : — Held, 
that  the  verification  of  the  cause  of  action  wag 
insufficient  and  that  the  motion  for  final  judg- 
ment should  be  refused.     Bruen  v.  Ashmore 

K.  B.,  2  N.  I.  J.  R.  4 

61.  Setting    aside — Admitting    affidavit 

irregularly  prepared — Motion  to  set  aside  judg- 
ment in  ejectment — Effect  of  Civil  Bill  and  assize 
dismisses — Unpaid  costs — Stay  till  security  for 
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costs  be  qivm  — 1893,  Or.  LXV.,  r.  9  — Order 
XXXVl'lI.,  r.  14.]  The  Court  may  admit  an 
irregularly  prepared  affidavit.  The  Court  will 
not  discuss  the  merits  of  a  defence  in  a  motion 
to  set  aside  a  judgment  where  a  dismiss  has 
been  obtained  by  the  defendant  in  the  same 
matter  in  the  Assize  or  County  Court,  but  will 
take  it  as  good  and  valid.  Where  the  costs  of 
such  dismiss  are  unpaid  the  Court  will  order 
security  for  costs  to  be  given  by  plaintiff,  before 
he  proceeds,  under  Or.  LXV.,  r.  9,  of  Addenda 
Bules,  1893.  Where  the  defendant  vacates  a 
judgment  on  the  ground  that  he  was  not  served 
with  the  writ  of  summons,  the  Court  will  not 
now  put  him  on  terms  to  prosecute  process 
server  to  conviction,  nor  direct  an  issue  to  be 
tried,  but  will  hear  and  determine  such  question 
on  the  hearing  of  the  motion.  Tormey  v. 
Tormey  Ex.,  28  I.  L.  T.  R.  48 

62.  — —  Setting  aside  —  Application  by  u, 
person  not  party  to  the  record — Order  XVI.,  r.  11 — 
Order  XXVII.,  r.  16.]  Where,  in  an  action 
against  an  administrator  of  a  deceased  intestate 
for  money  alleged  to  have  been  paid  by  the 
plaintiff  for  the  use  of  the  deceased,  judgment 
was  allowed  to  be  marked  by  collusion  between 
the  plaintiff  and  defendant : — Held,  that  a  next- 
of-kin,  not  a  party  to  the  record,  whose  interest 
in  the  assets  of  the  deceased  was  prejudicially 
affected  by  the  judgment,  had  such  a  specific 
interest  in  the  assets  of  the  deceased  as  to  entitle 
him  to  an  order  in  the  action,  setting  aside  the 
judgment,  and  giving  him  leave  to  intervene. 
Mehaffey  v.  Mehaffey 

K.  B.,  [1905]  2  I.  R.  292 ;  39  I.  L.  T.  R.  11 ; 
5  N.  I.  J.  B.  35 

63. Setting  aside — Consent  that  judgment 

stand  as  security — Form  of  order."]  On  a  motion 
to  set  aside  a  judgment  the  Court  may  by 
consent  make  an  order  that  the  defendant  be 
at  liberty  to  defend  the  action,  and  that  the 
judgment  do  stand  as  security  for  such  sum 
(if  any)  as  is  recovered  by  the  plaintiff  in  the 
action.     Kirk  v.  Steele 

K.  B.,  38  I.  L.  T.  R.  36 
64.  — —  Setting  aside — Form  of  order.]  H.,in 
December,  1900,  made  a  cash  payment  to  O.'s 
traveller,  which  with  certain  allowances  settled 
the  amount  due  to  that  date,  and  he  was  given 
a  receipt  in  full.  In  February,  1901,  and  on 
June  4, 1901,  H.  obtained  from  G.  further  goods, 
and  on  June  11  he  sent  cheque  for  February 
consignment.  On  June  16,  H.  was  served  with 
a  writ  by  O.,  claiming  price  of  June  consignment, 
and  amount  nf  December  account  not  covered 
by  cash  payment.  On  June  18,  H.  wrote  to  G. 
enclosing  cheque  for  June  consignment,  and 
pointed  out  that  he  had  not  been  given  credit 
for  allowance  mentioned  in  December  receipt. 
No  reply  was  sent  to  letter  of  11th  or  that  of 
June  18.  On  Sept.  21,  juagment  was  marked, 
and  on  Sept  23  the  sheriff  seized,  H.  paying  full 
amount  of  judgment  and  coats  under  protest. 
The  King's  Bench  Division  having  refused  to 
set  aside  the  judgment  and  execution,  and  make 
an  order  that  they  should  stand  as  security,  and 
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that  H.  should  be  at  liberty  to  defend  only  as 
regards  the  amount  of  the  judgment : — Held 
(reversing  the  King's  Bench  Division)  that  the 
judgment  and  execution  must  be  set  aside  both 
on  the  ground  of  over-marking  and  on  the 
ground  of  surprise.  Held  furAer,  that  the  order 
of  the  Court  below  was  wrong  in  pomt  of  form. 
Gailey  v.  Hwrley  App.,  2  N.  I.  J.   R.  30 

65. Setting  aside — Frwud — Jurisdiction 

of  the  Court  upon  motion — Issue  to  try  the  question 
of  fraud.]  A  Court  of  the  King's  Bench  Division 
has  jurisdiction,  upon  motion,  to  set  aside  a 
judgmentjjupon  the  ground  that  it  is  collusive 
and  fraudulent  against  creditors  of  the  defen- 
dant, provided  that  fraud  is  clearly  proved; 
but  where  the  evidence  before  the  Court  on  the 
hearing  of  the  motion  is  such  as  reasonably  to 
suggest  fraud,  though  not  to  establish  it,  the 
Court  wiU  direct  an  issue  to  try  the  question  of 
fraud.  Per  Gibson  and  Dodd,  JJ.  : — The  juris- 
diction to  set  aside  a  judgment,  or  to  direct  such 
an  issue,  is  part  of  the  inherent  jurisdiction  of 
the  Court,  and  does  not  depend  on  Or.  XXVII., 
r.  17.  Per  Kenny,  J.  : — (1)  The  Court  has  in- 
herent jurisdiction  to  deal  with  its  own  record 
at  the  instance  of  any  party  affected  by  it,  when 
it  is  improperly  placed  on  the  files  of  the  Court. 
(2)  The  application  of  Or.  XXVII.,  r.  17,  is 
not  confined  to  ejectments.  Harrod  v.  Benton 
(8  B.  &  C.  217)  followed ;  Mehaffey  v.  Mehaffey 
([1905]  2  I.  R.  292)  and  Jacques  v.  Harrison 
(12  Q.  B.  D.  165)  discussed.  Nixon  v.  Loundes 
K  B.,  [1909]  2  I.  R.  1  ;  43  I.  L.  T.  R.  15 

66. Setting  aside — Irregularly  marked — 

Costs — Pcmer  to  impose  a  condition.]  In  setting 
aside  a  judgment  for  irregularity  it  is  now  the 
settled  practice  of  the  Court  to  allow  the  defen- 
dant his  costs  only  on  the  terms  that  he  under- 
takes to  bring  no  action  in  respect  of  the  signing 
of  the  judgment  or  the  issuing  execution  thereon. 
Wells  V.  McGregor  K.  B.,  42  I.  L.  T.  B.  86 

67. Setting  aside — Inadvertence  of  defen- 
dant's solicitor — Daie  on  statement  of  claim — 
Liberty  to  defend — Costs  of  motion.]  In  an  action 
for  libel,  in  which  the  defendant's  solicitor  had 
inadvertently  omitted  to  file  a  defence  in  time, 
and  judgment  had  been  regularly  marked  by  the 
plaintiff,  the  judgment  was  set  aside  on  the 
defendant  showing  that  he  had  a  good  prima 
facie  defence  to  the  action.  No  costs  of  the 
motion  to  set  aside,  or  of  the  vacating  of  the 
judgment,  were  allowed,  the  defendant  having 
previously  to  the  institution  of  the  motion 
tendered  a  consent  to  vacate  the  judgment  and 
to  pay  aU  costs  occasioned  thereby.  Joynt  v. 
Mecredy  &  Go.  Q.  B.,  33  I.  L.  T.  R.  175 

68. Setting  aside — Prematurely  marking 

judgment— Service  of  writ  by  posting — Companies 
{Consolidation)  Act,  1908  (8  Edw.  VII.,  c.  69), 
s.  U&— Interpretation  Act,  1889  (52  <fc  53  Vict, 
c.  63),  s.  26.]  Plaintiffs,  who  could  lawfully 
have  effected  service  of  a  writ  against  a  defen- 
dant company  by  posting  the  same  in  a  prepaid 
cover  properly  addressed,  for  greater  certainty 
registered  the  same  ;  in  consequence  of  such 
registration  the  letter  was  not  in  fact  delivered 
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until  the  day  following  the  "  ordinary  course  of 
post."  The  plaintiffs  bonia  fide  believed  that  the 
letter  had  been  delivered  in  the  ordinary  course 
of  post,  and  acting  on  such  belief  marked  judg- 
ment in  default  of  appearance  immediately  after 
the  expiration  of  the  period  allowed  for  entering 
and  appearance  : — Held,  on  motion  by  the  defen- 
dant company  to  set  aside  such  judgment  that, 
notwithstanding  section  26  of  the  Interpretation 
Act,  1889,  where  the  writ  had  not,  in  fact,  been 
delivered  in  the  ordinary  course  of  post,  the 
defendants  were  entitled  to  have  the  judgment 
set  aside  on  the  ground  that  it  had  been  marked 
prematurely.  Byland's  Glass  Co.,  Ltd.,  v. 
Phmnix  Co.,  Ltd.  [1911]  2  I.  R.  532 

69.  — —  Setting  aside — Withdrawal  of  a  juror 
ore  consent — Judgment  entered  that  plaintiff  take 
nothing  by  his  writ — Consent  repvdiated— -Juris- 
diction to  set  aside  judgment.']  Where  at  the 
trial  a  consent  was  entered  into  by  the  counsel 
and  solicitors  on  both  sides,  and  a  juror  was 
withdrawn,  and  judgment  entered  that  plaintifE 
take  nothing  by  his  writ,  and  where  the  defen- 
dant subsequently  repudiated  the  consent,  the 
Court — ^the  plaintifE  not  insisting  on  the  con- 
sent— made  an  order  setting  aside  the  judgment 
entered,  and  gave  the  plaintifE  liberty  to  proceed 
in  the  action.     Crothers  v.  Crothers 

App.,  35 1.  L.  T.  R.  179 

70. Setting  aside — Writ  not  duly  served.} 

S.,  managing  director  of  8.  <fe  Co.,  Ltd.,  Ennis, 
resigned  his  position  in  October,  1903,  and  had 
not  been  in  Ennis  since  November,  1903.  His 
resignation  was  accepted  in  December.  A  writ 
of  summons  was  on  27th  January,  1904,  served 
on  an  employee  of  S.  cfc  Co.,  in  Ennis,  claiming 
from  8.  the  amount  of  a  personal  debt.  8.  did 
not  hear  of  the  writ  until  five  days  after  judg- 
ment was  marked  and  a  writ  of  execution  was 
in  the  hands  of  the  SherifE.  The  Court  set  aside 
the  judgment  -nith  costs,  the  defendant  under- 
taking to  bring  no  action  against  the  plaintifE 
Kelly  V.  8eymour  4  N.  I.  J.  R.  162 

71. Two  causes  of  action — Separate  find- 
ings— Separate  entry  of  judgment — Costs.}  The 
plaintiff  sued  the  defendant  for  damages  (1) 
for  injury  to  his  lands  and  premises  by  re- 
moving the  land,  houses  and  buildings  adjoining 
thereto,  and  (2)  for  trespass  to  the  said  lands 
and  premises.  The  judge  found  for  the  plaintifi 
on  the  first  cause  of  action,  and  entered  judg- 
ment for  the  plaintiff  with  costs.  He  found  for 
the  defendant  on  the  second  cause  of  action,  but 
did  not  enter  judgment  thereon.  On  motion 
by  the  defendant: — Held,  that  the  defendant 
was  entitled  to  have  judgment  entered  for  him 
on  the  finding  of  the  judge,  with  such  costs,  if 
any,  as  were  properly  applicable  to  the  issue 
raised.     O'Kane  v.  Higgins 

K.  B.,  1  N.  I.  J.  R.  276 

72. Vacating — Death  of  conusee — Eniry  of 

satisfaction.}  Both  conusor  and  conusee  of  a 
judgment  entered  on  April  16th,  1860,  were 
deceasedmanyyears.and  the  judgment  had  been 
registered  on  May  28th,  1860,  as  a  mortgage 
against  lands  belonging  to  the  conusor.    There 
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was  no  personal  representative  of  the  conusee 
and  the  personal  representative  of  a  person  to 
whom  the  lands  had  been  assigned  by  the 
conusor  deposed  of  her  own  personal  knowledge 
that  the  amount  of  the  judgment  had  been 
satisfied  by  the  proceeds  of  a  Sheriff's  sale  on 
October  16th,  1860,  and  that  no  claim  had  been 
made  since  on  foot  of  said  judgment.  An 
absolute  order  for  an  entry  of  satisfaction  on  the 
judgment  was  made ;  but  a  stay  was  put  on 
the  order  to  enable  the  guardian  and  committee 
of  the  next-of-kin  of  the  conusee  to  show  cause 
if  he  was  so  advised.    Oarvey  v.  Reynolds 

K.  B.,  4  N.  I.  J.  R.  139 

Ante-nuptial  debt — Married  woman — Re- 

straint on  anticipation  [1895]  2 1.  R.  169 
See  Husband  and  Wile— Separate  Estate. 
2. 

■ ■  Assignment — Enrolment 

[1895]  2  I.  R.  39  ;  28  I.  L.  T.  R.  97 
iSfee  Judgment.    2. 

Ejectment    for    non-payment    of    rent — 

Indorsement — ^Amendment 

[1900]  2  I.  R.  505 
See  Practice — Writ  Specially  Indorsed.   4. 

Entry     of — Claim     and     counterclaim — 

Defence— Costs— Order  XXI.,  r.  17 

[1897]  2  I.  R.  327 
See  Practice — Costs.    18. 

Entry     of — Claim     and     counterclaim — 

Defence — Costs — Order  XXL,  r.  17 

[1897]  2 1.  R.  314 
See  Solicitor— Bill  of  Costs.    52. 

Extension   of  —  Judgments   Act,    1868 — 

English  judgment  extended  to  Ireland 
— Registration  of  as  judgment  mort- 
gage App.,  [1909]  1  I.  R.  1, 19  ; 
42  I.  li.  T.  R.  144 ;  43 1.  L.  T.  R.  20 
See  Mortgage — Judgment  Mortgage.    15. 

For  costs — Married  woman — Restraint  on 

anticipation  [1895]  2  I.  R.  123 

See  Husband  and  Wife — ^Married  Women's 

Property  Acts.    3. 

— —  Motion  for — Affidavit  to  resist — Step  in 

action  [1901]  2  I.  R.  267  ; 

1  N.  I.  J.  R.  5 

See  Practice — Security  for  Costs.    37. 

Motion  for — Case  stated 

[1898]  1 1.  R.  319 
See  Practice — Special  Case. 

Motion    for — Promissory    note — Conceal- 

ment of  identity  of  lender 
[1900]  2 1.  R.  628,  631;  2  N.  I.  J.  R.  259 
-See  Bill  of  Exchange.    4. 

Motion  for — ^Writ  specially  indorsed  ' 

See  Cases  under  Practice — Writ  Specially 
Indorsed. 

One  of  two  defendants  served 

31  I.  L.  T.  R.  169 
iSee  Practice— Parties.    13. 

Setting  aside — Surprise 

36  I.  L.  T.  R.  185  ;  3  N.  I.  J.  R.  218 
See  Practice — Reference  to  Master.    2. 

Setting  aside — Nullity  of  service 

37  I.  L.  T.  R.  74 
See  Practice — Service.    41. 
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PRACTICE— JUDGMENTS  EXTENSION  ACT. 
Order  Anally  disposing  of  motion—Costs  of 

motion.']  On  a  motion  by  a  defendant  to  stay 
all  further  proceedings  in  the  action,  it  was 
ordered  that  if  the  plaintiff  returned  to  the 
defendant  £100  which  had  been  paid  by  the 
defendant  in  settlement  of  the  action,  the  action 
might  proceed,  and  the  venue  by  consent  was 
changed.  It  was  ordered  further,  in  case  the 
£100  was  not  returned  by  the  plaintiff  to  the 
defendant,  that  all  further  proceedings  should 
be  stayed,  and  that  the  plaintiff  should  pay  the 
defendant  his  taxed  costs  of  the  motion.  The 
£100  was  not  repaid,  and  the  defendant  taxed 
his  costs  of  the  motion : — Held,  that  the  defen- 
dant should  be  at  liberty  to  enter  judgment  for 
the  amoimt  for  the  purpose  of  registration  as  a 
judgment  in  England  under  the  Judgment  Ex- 
tension Act,  1868.  Held  further,  that  a  sum  for 
the  costs  of  the  motion  and  of  the  marking  of 
judgment  should  be  added  to  the  amount  of  the 
debt.     WilJcinson  v.  Freedman 

K.  B.,  4  N.  I.  J.  R.  161 

PRACTICE— JURISDICTION. 

Divisional  Court — Chancery  or  Queen's  Bench 
Division — Action  for  recovery  of  land — Equitable 
claim — Judicature  {Ireland)  Act,  1877,  ss.  36,  37, 
38.]     The  plaintiff  brought  in  the   Chancery 
Division  an  action,  claiming  an  account  of  what 
was  due  by  the  defendants  to  him  for  use  and 
occupation   of   a   certain   agricultural  holding, 
or  in  the  alternative,  that  the  mesne  rates  pay- 
able  by   the   defendants  for   wrongfully  with- 
holding the  premises  from  the  plaintiff  might 
be  ascertained  and  ordered  to  be  paid  by  the 
defendants   to   the  plaintiff ;   and   to   have  it 
declared  that  the  plaintiff  was  entitled  to  pos- 
session of  the  said  holding,  free  from  any  claim 
or  tenancy  of  the  defendants,  or  alternatively, 
that  the  plaintiff  was  entitled  to  receive  the 
rents  of  the  holding  from  the  defendants  as 
"  future  tenants  "  within  the  meaning  of  the 
Land  Law  (Ireland)  Acts.     By  his  defence  one 
defendant  repudiated  any  tenancy  or  interest 
in  the  holding,  and  denied  that  he  had  ever 
claimed  any  such  tenancy  or  interest.    The  other 
defendant,  by  his  defence,   claimed  to   be  in 
possession  of  the  holding,  imder  an  agreement 
with  the  plaintiff,  whereby  the  plaintiff  let  to 
him  the  grazing  of  the  lands  for  a  fixed  sum 
down  to  the  1st  of  May,  1887,  and  whereby 
the  plaintiff  agreed  to  let  the  said  lands  to  him, 
as  tenant  from  year  to  year,  from  the  Ist  of 
May,  1887,  at  a  yearly  rent  to  be  fixed  by  agree- 
ment between  the  plaintiff  and  the  said  defen- 
dant, and  that  the  said  defendant  was  always 
ready  and  willing  to  carry  out  this  agreement, 
on  the  faith  of  which  he  entered  into  and  re- 
mained in  possession  of  the  lands,  but  that  the 
plaintiff  had  failed  to  carry  out  his  part  of  the 
said  agreement  and  had  refused  to  recognise 
any  right   of   tenancy   in   the   said   defendant. 
Neither  party  made  any  application  to  have  the 
action  transferred  to  a  Common  Law  Division. 
On  the  action  coming  on  for  trial,  both  parties 
being  in  attendance  with  their  witnesses,  the 


PRACTICE— JURISDICTION— coTi^JTOiei. 

Vioe-Chancellor  dismissed  the  action  without 
prejudice  to  any  proceedings  the  plaintiff  might 
be  advised  to  take  for  recovery  of  the  possession 
by  ejectment,  or  for  rent  or  mesne  rates,  or 
for  use  or  occupation  of  the  lands : — Held,  by 
the  Court  of  Appeal,  that  there  was  no  juris- 
diction to  dismiss  the  action,  and  that  the  case 
should  be  remitted  to  the  Vice-Chanoellor  to 
proceed  therein  as  to  justice  might  appertain, 
either  by  hearing  the  case  himself  or  by  trans- 
ferring it  to  a  Common  Law  Division,  with 
power  to  take  the  latter  step  either  on  the 
application,  of  one  of  the  parties  or  on  his  own 
motion.     Glanricarde  v.  Ryder 

V.-C,  App.,  [1898]  1  I.  R.  98. 104  ; 
31  I.  L.  T.  R.  31  ;  3  N.  I.  J.  R.  160 

Court  of  Chancery  [1894]  1  I.  R.  355 

See  Will — ^Accumulations. 

PRACTICE— LIS  PENDENS. 

Order  to  vacate — Motion  ex  parte  by  defendant 
on  dismissal  of  action — Judgments  (Ireland)  Act, 
1871,  ss.  9,  21.]  Where  an  action  had  been 
dismissed,  the  plaintiffs  not  having  appeared 
at  the  trial,  on  the  ex  parte  application  of  the 
defendant  that  a  lis  pendens  of  the  action  regis- 
tered against  him  be  vacated,  the  Court  made 
the  order  sought.    Jolly  v.  Taylor 

Barton,  J.,  46  I.  L.  T.  R.  106 

PRACTICE— MANDAMUS. 

1. Amendment  —  Writ  irregular — Order 

— Civil  proceedings  on  Grown  side — Variation 
between  mrit  and  order  —  Amendment  —  Order 
XXVIII.,  rr.  6,  12 ;  Order  LXXXIV.,  r.  253.] 
Where  the  command  in  a  writ  of  mandamus 
varies  from  that  contained  in  the  order  allowing 
the  issue  of  such  writ,  it  is  a,  matter  of  course 
to  quash  the  writ  so  varying.  There  Is  no  juris- 
diction to  amend  a  writ  of  mand^Mnus  that 
varies  as  aforesaid,  unless  the  order  giving  leave 
to  issue  it  is  similarly  amended  either  prior  to 
or  contemporaneously  with  the  amendment  of 
the  writ.  Where  a  mmidamus  commands  several 
things,  the  prosecutor  must  show  that  he  is 
entitled  to  enforce  every  one  of  such  commands  ; 
and,  if  he  fails  to  establish  a  right  to  enforce 
any  one  of  such  commands,  a  peremptory 
manSmnus  cannot  go.  if.  (Jocfoore)  v.  Corh 
County  Council  [1911]  2  I.  R.  206  ; 

K.  B.,  44  I.  L.  T.  R.  79 

2. Conditional    order    obtained    during 

pending  compromise— Cosis.]  Where  during  a 
pending  compromise  a  conditional  order  for  a 
mandarmis  was  obtained,  and  the  claim  in  respect 
of  which  it  was  granted  was  paid  immediately, 
no  costs  were  allowed,  it  not  having  been  a 
proper  case  for  a  mandamus.  Wicklow  County 
Council  V.  Bray  Urban  District  Council 
K.  B.,  35  I.  L.  T.  R.  184  ;  1  N.  I.  J.  R.  220 

3. Expense  of  preparing  Parliamentary 

List  of  Voters — Appeal— House  of  Lords.']  On 
an  application  to  make  absolute  a  conditional 
order  for  a  writ  of  mandamus,  the  Court,  having 
regard  to  the  importance  of  the  question  in- 
volved, and    to  the  fact  that  the    application 
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PRACTICE— MANDAMUS— coKiimted. 
could  not  be  taken  further  than  the  Court  of 
Appeal  in  Ireland,  made  the  conditional  order 
absolute,  without  deciding  the  question  in- 
volved, pointing  out  that  the  question  could 
be  fully  discussed  on  the  return  to  the  writ,  and 
an  appeal,  if  necessary,  taken  to  the  House  of 
Lords.  jB.  (M'Oarthy)  v.  County  Council  of 
County  Cork  K.  B.,  3  N.  I.  J.  B.  246 

■ Arbitration — Interruption  of  access  to  sea 

• — Compensation  to  owner  of  land 

16  I.  C.  L.  R.  29 

See  Sea  Shore.     1. 

Costs  of  equitable  execution 

37  1. 1,.  T.  539 

See  Practice — Costs.    27. 

Effective  alternative   remedy — Certificate 

for  spirit  grocer's  licence 

[1901]  2  I.  B.  133, 162 
See  Licensing  Acts — Licensing  Certificate. 
57. 

Repair  of  road  16  I.  C.  L.  B.  532 

See  Local  Government — Boads.    46. 

Ship  altered  and  re-measured  at  port  of 

alteration  16  I.  C.  L.  R.  349 

See  Merchant  Shipping.    1. 

PRACTICE— MINOR  MATTER. 

Smt  in  minor  matter  transferred  to  Lord 
Chancellor — Application  to  re-transfer — Jurisdic- 
tion^County  Courts  Act,  1877,  s.  37.]  The 
County  Court  Judge  having  made  an  order  in 
a  minor  matter  appointing  a  guardian  of  the 
minor  and  directing  accounts,  it  appeared  for 
the  first  time  on  the  taking  of  the  accoxmts  that 
the  minor's  property  slightly  exceeded  the  juris- 
diction, and  the  County  Court  Judge  transferred 
the  matter  to  the  Lord  Chancellor.  On  appli- 
cation that  the  matter  be  re-transferred : — 
Held,  that  minor  matters  were  on  a  different 
footing  to  ordinary  Equity  Civil  Bills,  inasmuch 
as  the  jurisdiction  of  the  Lord  Chancellor  in 
minor  matters  is  special,  and  although  there  was 
jurisdiction  to  re -transfer  it,  he  would  retain 
the  matter  in  the  High  Court.  Mills,  a  Minor 
C,  37  I.  L.  T.  R.  11 

PRACTICE— MORTGAGE. 

1.  Order  for  possession — Delivery  of  pos- 
session by  mortgagor  to  mortgagee- — Exercise  of 
jurisdiction — Order  LV.,  r.  7.]  The  words 
"  delivery  of  possession  by  the  mortgagor  "  in 
Order  LV.,  r.  7,  are  not  to  be  read  as  merely 
ancillary  to  a  sale  ordered  by  the  Court.  The 
Court  will  in  a  proper  case  make  an  order  for 
the  delivery  of  possession  of  the  mortgaged 
premises  by  the  mortgagor  to  the  mortgagee, 
apart  from  any  proceedings  for  sale : — Semble, 
such  an  order  wiU  not  be  made  as  a  matter  of 
course.     Bank  of  Ireland  v.  Slattery 

M.  R.,  [1911]  1  I.  R.  33 

2,  • Order    for    possession  —  Originating 

summons.']  The  Court  will,  in  a  proper  case, 
make  an  order  on  an  originating  summons  under 
Or.  LV.,  r.  7,  for  delivery  of  possession  by  a 
mortgagor.  Where  the  plaintiff  had  brought 
an  Equity  Civil  Bill  to  raise  the  amount  secured 


PRACTICE— MORTGAGE— comtiMtef?. 

by  a  mortgage  of  certain  licensed  premises,  and 
a  primary  decree  was  made  on  31st  January, 
1906,  but  it  was  found  impossible  to  have  the 
premises  sold  and  the  sale  confirmed  at  the 
Equity  Sessions  held  on  Jime  18th,  and  the  next 
Sessions  would  not  be  held  until  October  24th, 
1906,  and  after  the  Annual  Licensing  Sessions 
the  mortgagor  being  in  possession  of  the  pre- 
mises, which,  however,  had  been  closed  for  sale 
of  intoxicating  liquors  since  September,  1905, 
and  there  being  danger  of  the  licence  being 
forfeited  : — Held,  that  the  mortgagees  might, 
on  an  originating  summons  under  Or.  LV.,  r.  7, 
obtain  an  order  for  delivery  of  possession  by 
the  mortgagor.     Doran  v.  Hannin 

App.,  40  I.  L.  T.  R.  186 

PRACTICE— MOTION. 

Ex  parte.]  Every  circumstance  and  fact 
which  is  material  in  a  case  must  be  disclosed 
on  any  ex  parte  application.  Lidwell  v.  De 
Binzy  Ex.,  29  I.  L.  T.  286 

Costs  of  plaintiff  successfully  resisting — 

Action  of  contract  where  less  than  £20 
is  recovered  [1894]  2  I.  R.  14 

See  Solicitor— Bill  of  Costs.    3. 

■  Three   counsel — Consultation — Settlement 

of  affidavits — Costs,  party  and  party 
[1899]  2  I.  R.  29 
See  Solicitor— Bill  of  Costs.    34. 

To  refer  to  arbitration — ^Three  counsel — 

Refreshers  [1899]  2  I.  B.  619 

See  Solicitor— Bill  of  Costs.    33. 

PRACTICE— NEW  TRIAL. 

1. Admission  of  illegal  evidence — Action 

for  slander — Substantial  wrong  or  miscarriage — 
R.  S.  C.  (Ireland)  Order  XXXIX.,  r.  7.]  The 
defendants,  husband  and  wife,  were  sued  for 
slander  spoken  by  the  defendant,  Mrs.  B.,  of 
the  plaintiff.  Mrs.  B.  at  first  denied  the  speaking 
of  the  words  ;  but  afterwards,  at  the  invitation 
of  S.,  Mrs.  B.  wrote  two  apologies,  one  to  jS. 
and  another  to  A.,  a  person  implicated,  but  did 
not  apologise  to  the  plaintiff.  B.  was  not  present 
when  the  apologies  were  written,  and  there  was 
no  evidence  that  he  was  aware  of  the  apologies 
B.  subsequently  made  an  offer  of  £10  to  the 
plaintiff  to  settle  the  case,  accompanied  with  a 
threat  if  she  did  not  accept  the  offer.  At  the 
trial  the  speaking  of  the  words  was  proved  by 
two  witnesses,  and  neither  of  the  defendants 
was  examined.  The  Judge  admitted  the 
apologies  as  evidence,  subject  tb  objection.  The 
jury  found  a  verdict  for  the  plaintiff.  On  motion 
for  a  new  trial : — Held,  by  the  King's  Bench 
Division,  that  the  apologies  signed  by  Mrs.  B. 
were  not  evidence  against  her  husband,  and  the 
Court  ordered  a  new  trial.  Held,  by  the  Court 
of  Appeal  (affirming  the  decision  of  the  King's 
Bench  Division),  that  the  apologies  of  the  wife 
were  not  admissible  in  evidence ;  but  held, 
further,  that  even  if  the  apologies  were  wrongly 
admitted,  there  was  evidence  without  them 
sufficient  to  sustain  the  verdict ;  that  no  sub- 
stantial    wrong     or     miscarriage     had     been 
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PRACTICE— NEW  TRIAL— continued. 
occasioned  in  the  trial  :  and  that  the  verdict 
should  stand.     Tail  v.  Beggs 

K.  B.,  App.,  [1905]  2  I.  R.  525,  530  ; 
39  I.  L.  T.  R.  193  ;  5  N.  I.  J.  R.  245 

2. Extension  of  time.]    An  application 

by  a  defendant  to  extend  his  time  for  serving  a 
notice  of  motion  for  a  new  trial  was  made  on  the 
ground  that  he  had  instructed  his  solicitor  too 
late,  being  under  the  mistaken  idea  that  under 
the  rules  Sundays  were  excluded  from  the 
computation  of  the  time  allowed.  There  was 
no  allegation  as  to  the  merits : — Held,  that  the 
motion  should  be  refused.  On  such  a  motion 
the  affidavit  should  show  clearly  that  grounds 
existed  for  moving  for  a  new  trial,  and  should 
contain  an  allegation  as  to  the  merits.  Collins 
V.  Ennis  K.  B.,  38  I.  L.  T.  R.  12  ; 

4  N.  I.  J.  R.  50 

3. Extension    of    time — Order    LZIV., 

r.  7 — Grounds  of  application — Poverty.'^  In  an 
action  arising  from  injuries  caused  by  the 
alleged  negligence  of  the  defendants,  the  jury 
found  for  the  plaintiff  with  £300  damages. 
Judgment  was  entered  for  the  defendants  on 
direction.  The  Judge  extended  the  time  for 
moving  to  have  judgment  entered  for  the  plain- 
tiff or  for  a  new  trial.  The  plaintiff,  owing 
to  the  want  of  pecuniary  means,  allowed  the 
time  as  extended  to  expire.  Six  weeks  after- 
wards he  applied  to  have  the  time  for  moving 
again  extended  : — Held,  that  poverty  alone  is 
not  a  sufficient  ground  for  granting  an  extension 
of  time,  but,  as  the  defendants  wrote  stating 
that  they  would  consider  the  question  of  con- 
senting to  an  extension  on  the  plaintiff  under- 
taking to  indemnify  them  against  all  costs,  the 
Court  extended  the  time,  on  the  terms  that  the 
plaintiff  should  lodge  in  Court  a  substantial 
sum.  Lyne  v.  The  Great  Southern  and  Western 
Railway  Company  App.,  38  I.  L.  T.  R.  41 ; 

4  N.  I.  J.  R.  41 

4.  Extension  of  time.]  On  an  applica- 
tion for  extension  of  time  for  serving  notice  of 
motion  for  a  new  trial,  if  the  Court  is  satisfied 
that  there  is  no  ground  on  which  the  motion 
can  be  successful,  it  ought  not  to  extend  the 
time.  Lydney  and  Grwmp  Meadows  Colliery  Co. 
V.  O'Driscoll  K.  B.,  40  I.  L.  T.  R.  228  ; 

App.,  41  I.  L.  T.  R.  4 

5. Inadequacy  of  damages — Action  for 

personal  injuries — New  trial  motion.'^  Where  the 
damages  awarded  by  a  jury  in  an  action  for 
personal  injuries  are  so  insignificant  as  to  lead 
to  the  irresistible  conclusion  that  the  jury 
omitted  to  take  into  account  some  of  the  heads 
of  damage  which  were  properly  involved  in  the 
plaintiff's  claim,  the  Court  will  order  a  new 
trial.     Blanchfield  v.  Murphy 

K.  B.,  47  I.  L.  T.  R.  24,  26 

6. Inconsistent  findings  of  jury— X>c/a- 

mation — Libel — Slander — Innuendoes  —  Privilege 
— Fair  comment — Finding  of  jury — Perverseness 
— Trial — Practice.]  The  Corporation  of  Dublin, 
in  contemplation  of  a  drainage  scheme  for  the 
Clontarf  district,  advertised  for  tenders  for  the 
work.    The  majority  of  the  corporation  rejected 


PRACTICE— NEW  imAL— continued. 
the  lowest  tender  and  accepted  the  next  lowest 
sent  in  by  the  plaintiffs.  They  were  mainly 
influenced  in  doing  so  by  representations  made 
by  the  plaintifEs,  that  the  ironwork  in  coimeotion 
with  the  undertaking  would  be  wholly  done  at  a 
foundry  in  Dublin,  for  which  they  had  started 
a  joint-stock  company.  One  member  of  the 
corporation  and  a  relative  of  another  were 
shareholders  in  this  company.  It  turned  out, 
however,  that  a  large  portion  of  the  ironwork 
could  not  be  executed  in  this  foundry,  and  should 
be  manufactured  in  England.  It  may  be 
furthermore  taken  as  admitted  for  the  purpose 
of  this  report  that  inferior  pipes  were  sought 
to  be  substituted  by  the  plaintiffs  for  those 
described  in  the  specifications.  The  defendant, 
a  member  of  the  Dublin  Corporation — («)  wrote  a 
letter  to  the  Local  Government  Board,  which  he 
published  in  the  Press  ;  (6)  and  (c)  made  speeches 
in  the  Council  Chamber,  and  (rf)  wrote  a  letter 
to  the  Press,  which,  together,  constituted  the 
defamatory  matter  for  which  the  present  action 
was  brought.  Letter  (a)  contained  the  following 
words,  relied  on  in  the  statement  of  claim,  para- 
graph 10  : — "  It  is  easy  to  understand  how  the 
council  was  induced  by  a  large  majority  to 
adopt  this  report,"  i.e.,  that  of  the  Improvements 
Committee,"  the  result  of  which  is  to  put  a  tax 
of  £1,250,"  i.e.,  the  difference  between  plaintiffs, 
and  lowest  tender,  "  on  the  already  sorely 
burdened  rate  payers.  If  the  statement  be 
correct,  I  do  not  see  the  possibility  of  any  efforts, 
however  strenuous,  being  successful  in  narrowing 
the  way  that  leads  to  corruption.  On  the 
contrary  ypur  action  will  have  the  effect  of 
broadening  it."  In  paragraph  11  an  innuendo 
was  put  on  these  words,  that  they  meant  that 
the  plaintiffs  were  guilty  of  corruption  and  dis- 
honesty in  endeavouring  to  procure  the  contract. 
The  speech  (6),  as  partially  stated  in  paragraph  4, 
after  making  a  charge  about  the  inferiority  of 
the  pipes,  whereby  the  plaintiffs,  it  was  alleged, 
would  have  made  close  on  £2,000,  proceeded  : — 
"  It  was  not  more  than  a  month  ago  that  the 
junior  partner  of  that  firm "  (meaning  the 
plaintiffs)  "  was  charged  with  attempting  to 
corrupt  a  member  of  that  body  by  offering  him  a 
bribe  of  £50.  .  .  .  All  knew  how  eloquently 
their  "  (the  plaintiffs')  "  case  was  put  forward 
by  Alderman  /..  and  they  knew  something  about 
Alderman  F.'s  advocacy.  Both  gentlemen  were 
pecuniarily  interested.  We  are  unfortunately 
connected  with  men  "  (the  plaintiffs)  "  charged 
with  deliberate  corruption.  It  was  a  very  hard 
thing  to  give  a  contract  into  the  hands  of  a  man 
who  had  made  no  attempt  to  clear  himself  of  the 
charge.  Another  gentleman  had  been  delibera- 
tely charged  with  taking  this,  and  that  gentleman 
was  sitting  in  the  council  at  the  present  time." 
The  innuendoes  upon  this  were — (i)  (paragraph  5) 
that  the  plaintiffs  had  been  guilty  of  fraudulent 
and  dishonest  practices  and  conduct,  and  were 
guilty  of  bribery  and  corruption,  and  were  unfit 
persons  to  be  employed  as  contractors  ;  and 
(ii)  (paragraph  6)  that  the  plaintiffs  had  been 
guilty   of    a   criminal   offence,    punishable    by 
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imprisonment.  The  speech  (c)  (paragraph  7) 
was  practically  a  repetition  of  (6)  with  addi- 
tional details  as  to  the  question  of  the  pipes. 
It  contained  the  words  "  They  "  (meaning  the 
plaintifis)  "  have  never  been  willing,  as  honour- 
able and  honest  contractors,  to  carry  out  the 
conditions  of  the  contract  "  ;  and  then  suggested 
the  necessity  of  a  sworn  inquiry.  Innuendoes  (i) 
(paragraph  8)  that  the  plaintifis  had  been  guilty 
of  fraudulent  and  dishonest  puactioies  and 
conduct ;  (ii)  (pa^agr&ph  9)  that  they  were 
guilty  of  bribery  and  corruption,  and  of  a 
criminal  offence,  punishable  by  imprisonment. 
Letter  (d)  contained  the  following,  relied  on  in 
paragraph  12  : — "  The  members  of  the  council, 
if  there  be  any,  who  are  willing  to  champion  a 
job  of  this  kind  should,  at  the  first  opportunity 
be  turned  right-about-face,  and  receive  such  a 
parting  kick — I  speak  metaphorically,  of  course — 
as  they  would  feel  and  remember  for  the  balance 
of  their  earthly  existence."  Innuendo  (para- 
graph 13),  that  the  plaintiff's  contract  with  the 
corporation  was  a  corrupt  and  disgraceful  job. 
In  addition  to  traverses,  the  defendant  pleaded, 
as  to  the  speeches,  that  the  words  were  not 
defamatory,  and  privilege  (upon  which,  however, 
except  as  to  the  pipes,  no  question  arose,  there 
being,  as  the  Judge  held,  no  evidence  that  the 
defendant  believed  in  the  truth  of  the  charges 
other  than  as  regards  the  pipes).  As  to  the 
letters,  he  pleaded  "  No  libel,"  privilege,  fair 
comment,  and  justification  in  the  ordinary  signi- 
fication of  the  words.  The  jury  found  the 
publication  of  both  speeches  and  both  letters  ; 
that  the  words  relating  to  the  drainage  pipes, 
but  not  the  others,  were  spoken  in  relation  to 
the  profession  and  business  of  the  plaintiffs  as 
contractors,  and  that  the  letters  were  written 
of  and  concerning  the  plaintiffs.  They  found 
that  the  words  relating  to  the  drainage  pipes 
were  privileged.  As  to  letter  (a),  they  found 
in  favour  of  the  innuendo,  but  found  no  libel ; 
privilege  ;  fair  comment ;  and  justification  in  the 
natural  and  ordinary  signification  of  the  words. 
As  to  speech  (6),  they  found  in  favour  of  innu- 
endo (i),  but  against  innuendo  (ii).  As  to  speech 
(c),  they  found  in  favour  of  innuendo  (i),  but 
against  innuendo  (ii).  As  to  letter  (d),  they 
found  in  favour  of  the  iimuendo,  but  found  no 
libel ;  privilege ;  fair  comment ;  and  justification 
in  the  natural  and  ordinary  signification  of  the 
words.  The  Judge  at  the  trial,  holding  this  to 
be  a  verdict  for  the  defendant,  entered  judgment 
for  him.  The  Judge  was  of  opinion  that  the 
jury  thoroughly  understood  the  cause  of  action, 
the  questions  submitted,  and  the  charge,  and 
that  there  was  nothing  to  indicate  perversity 
in  their  conduct.  The  plaintiffs  having  moved 
for  a  new  trial,  on  the  grounds,  inter  alia,  that 
the  jury  did  not  correctly  understand  or  ap- 
preciate the  questions  submitted  to  them,  and 
counsel  in  argument  contending  that  the  answers 
were  inconsistent  and  repugnant : — Held,  by  the 
King's  Bench  Division  (Lord  O'Brien,  L.C.J., 
and  Madden,  J.  ;  Gibson,  J.,  diss.),  that  the 
verdict  for  the  defendant  should  stand.     Held, 
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by  Lord  O'Brien,  L.C.J.,  that  letter  (a),  read  as 
a  whole,  was  incapable  of  being  a  libel  on  the 
plaintiffs ;  further,  that  the  finding  of  the  jury 
on  the  plea  of  justification,  in  the  ordinary 
sense  and  signification  of  the  words,  was  right 
in  form,  simple  in  language,  and  absolutely 
correct.  As  to  the  oral  slanders,  the  findings  in 
favour  of  privilege  with  regard  to  the  charges 
about  the  pipes  disposed  of  the  question ;  and 
as  to  letter  {d),  on  reading  the  whole  of  it,  the 
alleged  libel  was  of  a  very  mitigated  type,  and 
was  answered  by  the  finding  on  the  plea  of 
justification,  which  there  was,  in  his  Lordship's 
opinion,  ample  evidence  to  sustain.  In  such  a 
case,  where  the  verdict  is  obviously  honest  and 
well  considered,  and  approved  of  by  the  Judge 
at  the  trial,  the  Divisional  Court  should  be 
astute  to  render  the  findings  consistent.  Per 
Gibson,  J.  (admitting  that  there  were  no  grounds 
for  attributing  perversity  to  the  jury),  the 
fiadings,  except  as  regards  speech  (c),  were  so 
contradictory  and  uncertain  that  a  new  trial 
could  not  be  avoided.  Per  Madden,  J.,  though 
some  of  the  findings  were  unsatisfactory,  they 
did  not  support  any  allegation  of  perverseness 
on  the  part  of  the  jury,  or  misunderstanding  of 
other  issues  in  the  case,  or  affect  the  result  of 
the  trial,  and  that  a  re-trial  was  therefore  un- 
necessary. The  judgment  of  the  King's  Bench 
Division  was  affirmed  by  the  Court  of  Appeal. 
Crawford  and  Frame  v.  Vance 

K.  B.,  App.,  [1908]  2  I.  R.  521,  581 

7.  Jury  bias  —  Miscarriage  of  justice — 

Interest.'\  The  Dublin  United  Tramway  Com- 
pany were  defendants  in  an  action  of  negligence. 
A  shareholder  and  director  in  the  firm  of  G.  & 
Co.,  Ltd.,  agents  for  the  insurers  of  the  defen- 
dants, for  the  purpose  of  investigating  all  claims 
made  against  the  defendant  company,  was  a 
member  of  the  jury  which  tried  the  action. 
This  juKjr  had  no  knowledge  such  a  case  was 
pending,  and  he  took  no  part  whatever  in  the 
conduct  of  the  action  or  in  the  investigation  of 
the  claim  made  by  the  plaintiff : — Held  (re- 
versing the  King's  Bench  Division),  that  the 
jury  was  not  improperly  constituted  ;  and  that 
there  were  no  circumstances  in  the  case  which 
would  justify  the  Court  in  setting  aside  the 
verdict  on  the  ground  of  the  misconduct  or  bias 
of  a  juror.  Williams  v.  The  Great  Western 
Railway  Company  (3  H.  &  N.  869)  followed. 
Dignam  v.  Dublin  V.  T.  Co.,  Ltd. 

App.,  44  I.  L.  T.  R.  185 

8. Misdirection  and  non-direction  —  In- 
sufficient statement  of  grounds  in  notice  of  motion — 
Order  XXXIX.,  r.  Z— Costs.']  A  notice  of 
motion  for  a  new  trial,  grounded  upon  mis- 
direction and  non-direction  of  the  Judge  at  the 
trial  of  the  action,  should  state  specifically  the 
particulars  as  to  misdirection  and  uon  direction 
upon  which  the  moving  party  intends  to  rely. 
Pfeiffer  v.  Midland  Railway  Co.  (18  Q.  B.  D.  243) 
followed.  Hughes  v.  Dublin  United  Tramways 
Go.  K.  B.,  [19111  2  I.  R.  114 

9. Misdirection— (SoZiciior    and    client — 

Implied  authority  to  issue  execution  after  judg- 
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ment— Trial— R.  S.  C,  Ireland,  i  1905,  Order 
XXXIX.,  r.  7 — "  Substantial  wrong  or  mis- 
ca/rriage  " — Joint  tort-feasors — Verdict  erroneously 
■directed  for  one  of  several  defendants — Jurisdiction 
to  set  aside  on  motion  of  co-defendant. "\  After 
judgment  in  an  action  for  a  money  demand,  the 
solicitor  for  the  plaintiff  has  implied  authority 
to  issue  execution  on  the  judgment,  without  any 
further  or  express  instructions  from  his  client, 
who  is  bound  by  and  liable  for  the  proceeding 
though  tortious.  A.  retained  B.  as  his  solicitor 
to  recover  a  small  debt  from  C,  a  retail  shop- 
Ikeeper.  After  some  negotiation  and  part-pay- 
ment, B.  caused  judgment  to  be  marked  for  6d. 
■debt  (admittedly  due)  and  costs ;  and,  without 
further  instructions  from  A.,  B.  issued  execution 
■on  the  judgment  under  which  O.'s  goods  were 
seized  and  kept  possession  of  by  the  SherifE  until 
■C.  paid  the  amount  of  the  execution.  The  judg- 
ment was  afterwards  set  aside,  and  C.  brought 
an  action  for  damages  against  A.  and  B.  In 
this  action  the  Judge  at  the  trial,  on  the  requi- 
sition of  A.'s  counsel,  directed  a  verdict  for  him, 
and  entered  judgment  in  his  favour  with  costs 
:against  C.  on  the  groimd  that  B.'s  authority 
as  his  solicitor  terminated  with  the  entry  of 
judgment  in  the  action  of  A.  v.  C,  and  that,  in 
the  absence  of  express  instructions,  A.  was  not 
liable  for  the  acts  of  B.  in  issuing  and  levying 
execution  against  C. ;  and  the  jury  found  a 
verdict  for  £175  against  B.,  against  whom  judg- 
ment was  entered  for  that  amount  with  costs. 
B.  moved  to  set  aside  both  verdicts  and  judg- 
ments on  the  ground  of  excessive  damages,  and 
■of  the  misdirection  in  directing  a  verdict  for  A.: — 
Held,  by  the  King's  Bench  Division  and  the 
"Court  of  Appeal,  that  B.  was  not  entitled  to  a 
new  trial  on  the  ground  of  excessive  damages, 
but  that  there  was  misdirection.  Held,  by  the 
'Court  of  Appeal,  reversing  the  judgment  of  the 
King's  Bench  Division  (Kenny  and  Wright,  JJ., 
from  whom  Palles,  C.B.,  dissented)  (a)  that  the 
Court  had  jurisdiction  to  set  aside  the  judgment 
in  favour  of  A.  on  B.'s  motion,  though  O.  had 
remained  quiescent ;  (5)  that  under  the  circum- 
stances of  the  case  the  misdirection  was  capable 
of  inflicting  injustice  on  B.,  and  that  without 
speculating  whether  or  not  this  in  fact  occurred, 
the  case  did  not  come  within  Or.  XXXIX.,  r.  7. 
and  that  the  judgments  in  favour  of  A.  and 
against  B.  should  therefore  both  be  set  aside, 
■and  a  new  trial  had  of  the  action.  Purnell  v. 
■Great  Western  Railway  Co.  and  Harris  (1  Q.  B. 
D.  636)  followed.  Sandford  v.  Porter  and  Waine 
App.,  [1912]  2  I.  B.  551 

10.  —  Money  lodged  In  Court  —  Jury  in- 
formed that  money  had  been  lodged — New  rules-'\ 
One  of  the  rules  of  1902  provides  that  the  jury 
are  not  to  be  informed  that  the  defendant  has 
brought  money  into  Court,  but  a  violation  of 
this  rule  is  not  a  sufficient  ground  for  granting 
a  new  trial  unless  it  has  occasioned  substantial 
injury  to  the  party  moving  for  the  new  trial. 
Golgan  v.  Bice  K.  B.,  37  I.  L.  T.  R.  57 

11. Parties  bound  by  the  course  of  the 

■trial']     On  a  new  trial  motion  the  parties  are 
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bound  by  the  course  of  the  trial  below,  and  when 
the  Judge  has  put,  without  objection,  certain 
questions  to  the  jury,  neither  party  can  after- 
wards raise  the  point  that  such  questions  did 
not  decide  the  real  question,  and  that  other 
questions  should  have  been  put.  If  a  counsel 
is  of  opinion  that  the  questions  put  do  not  go 
to  the  root  of  his  case  as  presented  by  him  it 
is  his  duty  to  ask  the  Judge  to  put  such  question 
as  he  considers  requisite.  ColviUe  v.  Bowman 
K.  B.,  38  I.  L.  T.  R.  75  ;  4  N.  I.  J.  R.  27 

12. Setting  aside  verdict  and  judgment— 

Non-attendance  of  plaintiff  at  trial  of  action — 
Special  circumstances — Costs — Order  XXVII., 
r.  16— Order  XXXVI.,  r.  29.]  Where  a  plain- 
tiff, though  appearing  by  counsel  at  the  trial  of 
his  action,  failed  to  attend  to  give  the  evidence 
essential  to  the  support  of  his  case,  and  verdict 
and  judgment  were  given  for  the  defendants, 
and  it  was  afterwards  shown  that  the  non- 
attendance  was  due  to  special  circumstances  : — 
Held,  that  a  new  trial  might  be  granted  under 
the  special  circumstances  of  the  matter  subject 
to  conditions  as  to  costs.  Graham  v.  Dublin, 
Wicklow,  and  Wexford  Railway  Co. 

Q.  B.,  29  I.  L.  T.  R.  134 

13.  — — •  "  Surprise" — Meaning  of.]  Where  in 
an  action  for  rent  the  defendant  pleaded  pay- 
ment, and  at  the  trial  produced  a  receipt  which 
the  plaintiff  challenged  as  a  forgery,  and  the  jury 
found  for  the  defendant : — Held  (reversing  the 
King's  Bench  Division),  that  there  was  no  such 
surprise  as  to  entitle  the  plaintiff  to  a  new  trial. 
[Per  FitzGibbon,  L.J. — Surprise  as  a  ground  for 
a  new  trial  must  not  only  cause  a  disadvantage, 
but  be  such  as  a,  reasonable  man  could  not  be 
expected  to  be  prepared  for.  Surprise  in  the 
sense  of  astonishment  is  not  a  ground  for  a  new 
trial.]  Magrath  v.  Moffetf   App.,  1  N.  I.  J.  R.  176 

14.  ■ ■  Surprise  —  Amendment    of    date    in 

particulars — Refusal  of  adjournment  in  order  to 
supply  evidence  adapted  to  altered  date.]  Where 
a  specific  date  is  given  by  a  plaintifi  in  parti- 
culars, to  which,  under  the  circumstances  of  the 
case,  the  defendant  may  reasonably  confine  his 
evidence,  an  amendment  of  the  date  should  not 
be  allowed  at  the  trial  without  granting  (if 
applied  for  an  adjournment,  to  allow  the  defen- 
dant an  opportunity  of  supplementing  his 
evidence,  so  as  to  meet  the  case  presented  by 
the  amended  date.     M'  Ca/rthy  v.  Fitzgerald 

K.  B.,  App.,  [1909]  2  I.  B.  445,  469 

15. Time  lor  moving — Extension  of  time 

— Portion  of  verdict  impeached.]  When  tha  time 
was  running  within  which  to  move  for  a  new 
trial,  a  letter  was  written  to  senior  counsel  by 
plaintiffs'  solicitor  to  advise  whether  or  not 
plaintiffs  should  proceed  for  a  new  trial,  but  no 
reply  was  received  imtil  the  time  had  expired. 
Only  a  portion  of  the  verdict  was  impeached,  and 
this  had  occupied  a  subordinate  position  at  the 
trial : — Held,  that  the  circumstances  shown  did 
not  entitle  the  plaintiffs  to  have  the  time  ex- 
tended for  moving  for  a  new  trial.  Armagh 
Spinning  Co.  v.  Armagh  Urban  Council 

K.  B.,  4  N.  I.  J.  R.  217 
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16. Trial  by  Judge  with,  or  without, 

jury — Difference  of — Powers  of  Court — Order 
XXXVI. ,  XXXIX.,  and  XL.—Judicatme  Act, 
s.  51.]  On  an  application  for  a  new  trial  from 
the  decision  of  a  Judge  sitting  without  a  jury 
in  an  action  in  the  Queen's  Bench  Division : — 
Held,  the  Divisional  Court  on  such  applications 
has  the  plenary  powers  of  the  Court  of  Appeal, 
and  is  bound  to  review  the  facts  as  a  Court  of 
Appeal,  and  to  give  judgment  accordingly,  or 
direct  a  new  trial ;  whereas,  in  an  application 
for  a  new  trial  from  the  verdict  of  a  jury,  the 
Court  is  bound  to  sustain  the  verdict  unless, 
upon  the  evidence,  the  verdict  appears  one 
which  reasonable  men  could  not  find.  Kinton 
V.  Grahame  0.  B.,  29  I.  L.  T.  R,  127 

17. Unsatisfactory    trial  —  Master    and 

servant — Scope  of  employment — Accident — Con- 
tributory negligence — Amendment  of  pleadings — 
Jury  finding  against  the  uncontradicted  evidence 
of  a  single  vHtness  upon  issue  going  to  root  of  case — 
Bias  of  juror — Entering  verdict  and  judgment  for 
party  against  whom  jury  found.]  The  plaintiff's 
husband  was  killed  by  a  motor  car,  the  property 
of  the  defendant,  and  driven  at  the  time  by  W., 
who  was  defendant's  chauffeur.  There  was 
much  contradictory  evidence  as  to  the  negligence 
of  W.  and  the  contributory  negligence  of  the 
deceased ;  but  upon  this  the  verdict,  if  given 
by  an  unbiased  jury,  could  not  admittedly  be 
disturbed.  The  main  defence,  though  not 
specifically  raised  by  pleading,  was  that  W. 
was  not,  at  the  time  of  the  fatal  occurrence, 
acting  within  the  scope  of  his  employment  as 
the  defendant's  chauffeur.  On  this  question  he 
was  the  only  witness  produced,  the  defendant 
himself  being  in  Egypt  for  health's  sake.  W.'s 
evidence  was  to  the  effect  that  on  the  day  in 
question,  while  driving  the  defendant  from 
Leopardstown  races  to  a  restaurant  in  Dublin, 
they  met  a  broken-down  car,  and  took  its 
occupants  to  Dublin.  At  the  restaurant  the 
defendant  directed  W.  to  take  these  persons  to 
their  home  at  Batoath,  and  then  to  drive  to 
defendant's  place  at  Castleknook.  On  leaving 
Ratoath,  instead  of  going  to  Castleknock,  as 
ordered,  W.  drove  in  the  car  to  visit  his  wife  at 
Kingsend,  where  he  stopped  for  five  minutes, 
and  returned  to  Castleknock,  in  the  course  of 
which  return  the  accident  happened.  There  was 
nothing  on  cross-examination,  or  otherwise,  to 
throw  doubt  on  W.'s  veracity,  and  there  was  no 
evidence  to  contradict  him.  The  Judge  at  the 
trial  refused  to  allow  the  pleadings  to  be  amended 
so  as  to  specially  raise  the  question  whether  W, 
was  acting  within  the  scope  of  his  duty  when 
the  accident  occurred ;  but  he  left  that  question 
to  the  jury,  who  found  in  the  affirmative.  The 
Judge  reported  that  one  of  the  jurors  appeared 
to  have  formed  an  opinion  in  the  course  of  the 
trial  very  favourable  to  the  plaintiff.  The  jury 
found  for  the  plaintiff  on  all  the  questions  sub- 
mitted to  them.  The  King's  Bench  Division 
having  set  aside  the  verdict,  and  directed  a  new 
trial,  on  the  ground  that  the  trial  was  unsatis- 
factory,    and    the    Court    of    Appeal    having 
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directed  a  verdict  and  judgment  to  be  entered 
for  the  defendant,  the  House  of  Lords  reversed 
the  decision  of  the  Court  of  Appeal,  and  restored 
that  of  the  King's  Bench  Division,  directing  a 
new  trial.     O'Reilly  v.  M'Call 

K.  B.,  App.,  [1910]  2  I.  R.  42,  66,  69  ; 
H.  L.,  42  I.  L.  T.  R.  15  ;  44 1.  L.  T.  R.  1 
—  Application  by  one  defendant  to  set  aside 
verdict  for  co-defendant 

[1912]  2  I.  R.  551 
See  Practice— New  Trial.    9. 

Excessive  damages — ^Negligence 

1  N.  I.  J.  R.  214 
See  Damages.    6. 

Inadequacy  of  damages 

39  I.  L.  T.  R.  148 
See  Damages.    7. 

Inferences  of  fact — Power  of  Court  to  draw 

[1913]  2  I.  R.  64,  81 ;  46  I.  L.  T.  R.  281 
See  Warranty.    2. 

Material  evidence  omitted  to  be  given  at 

trial  [1914]  2  I.  R.  41,  495 

See  Local  Government — Rates.    19. 

-  Mis^reotion  17  I.  C.  L.  R.  778 

See  Damages.    10. 

Misdirection  —  Verdict    and    judgment 

against  both  principal  and  agent 

[1913]  2  I.  R.  265 
^'ee  Principal  and. Agent.    5. 

Power  of  Court  to  grant — Newspaper  libel 

[1903]  2  I.  R.  347,  387 
See  Defamation — libel.    6. 

Weight  of  evidence  37  I.  L.  T.  R.  54 

iS'ee  Evidence.    13. 

PRACTICE— NEXT  FRIEND. 

1. Infant  plaintiff   suing   without  next 

friend — Personal  liability  of  solicitor  for  costs — 
Order  XVI.,  r.  16— Order  LXXXIV.,  r.  2.] 
Wliere  a  writ  of  summons  was  issued  by  a 
solicitor  for  an  infant  without  knowledge  of  his 
infancy  and  bona  fide,  the  Court  held  that  the 
defendant  was  entitled  to  an  order  setting  aside 
the  writ  on  the  ground  of  irregularity,  and  also 
to  an  order  that  the  plaintiff's  solicitor  should 
personally  pay  the  defendant's  costs  of  the 
motion.  Geilinger  v.  Gibbs  ([1897]  1  Ch.  479) 
followed.  Wade  v-  Keefe  (22  L.  R.  L  154) 
considered.     Lindsay  v.  M'Cord 

Q.  B.,  33  I.  L.  T.  R.  71 

2. Married    woman    as    next    friend — 

Staying  proceedings.]  The  plaintiff,  an  infant, 
named  as  her  next  friend  her  mother,  a  married 
woman  living  with  her  husband.  A  solicitor 
accepted  service  of  the  writ  on  behalf  of  the 
defendant,  and  undertook  to  enter  an  appear- 
ance. The  defendant,  before  any  appearance 
had  been  entered  for  him,  moved  to  set  aside 
the  writ  on  the  ground  that  a  married  woman 
was  not  a  proper  next  friend : — Held,  that  the 
fact  of  no  appearance  having  been  entered  did 
not  debar  the  defendant  from  moving,  and  that 
the  proper  order  to  be  made  was  to  stay  the 
proceedings  until  a  proper  person  be  appointed 
next  friend,     Derham  v.  Tyndall 

K.  B.,  40  I.  L.  T.  R.  222; 
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PRACTICE— NOTICE  OF  TRIAL. 
.  !• ■  Insufficient  number  ol  days — Uninten- 
tional oversight  as  to  date  for  service — Discretion 
of  Court-— Order   XXXVI.,   rr.    13,    \1— Order 
LXIV.,  r.  7.]    Where  the  last  day  for  serving 
ten  days'  notice  of  trial  for  the  Assizes  at  which 
an  action  is  intended  to  be  tried  has  passed,  and 
the  plaintiff  has  unintentionally  overlooked  the 
date  for  service : — Held,,  that  the  Court  has  no 
discretion  to  remedy  the  plaintiff's  error  and 
oblige  the  defendant  to  accept  shorter  notice 
of  trial.     Trainor  v.  Mahood 

Q.  B.,  30  I.  L.  T.  B.  63 

2. Setting  aside  for  irregularity— Ordej- 

XXXV J.,  r.  10 — "  Issues  of  fact  ready  for 
trial  " — Costs.}  In  an  action  for  trover  and  con- 
version the  defendant  traversed  the  cause  of 
action  and  counterclaimed  £28  10s.,  and  the 
plaintiff  delivered  a  reply  joining  issue  as  to  the 
defence,  and  bringing  £28  10s.  into  Court  by 
way  of  defence  to  counterclaim.  Along  with 
the  reply  a  notice  of  trial  for  an  erroneous  venue 
was  served,  which  was  withdrawn  next  day  and 
a  corrected  notice  served  : — Held,  that  there  was 
no  irregularity  sufScient  to  necesllitate  the 
setting  aside  of  the  second  notice  of  trial,  and 
the  cause  was  ready  for  trial  within  Or.  XXXVI., 
r.  10,  no  joinder  of  issue  on  the  counterclaim 
being  necetsary  under  the  circumstances. 
Quoere  whether  where  unliquidated  damages  are 
counterclaimed  a  joinder  of  issue  is  necessary. 
Heffernan  v.  Capelice 

Vac.  J.  (M.  R.),  28  I.  L.  T.  R.  124 

PRACTICE— NOTICE  TO  PROCEED. 

Substitution  of  service.]  Where  a  defen- 
dant was  out  of  the  United  Kingdom,  and 
a  year  had  elapsed  from  the  last  proceeding  had 
in  the  action,  and  the  plaintiffs  desired  to  give  to 
the  defendant  a  month's  notice  of  their  intention 
to  proceed,  the  notice  of  intention  to  proceed 
and  a  side-bar  order  compromise  off  were 
ordered  to  be  served  by  serving  an  agent  of  the 
defendant  personally  out  of  the  jurisdiction  (in 
London)  and  by  sending  a  copy  of  the  notice 
in  a  registered  letter,  addressed  to  the  defendant 
to  the  care  of  the  Principal  Medical  OfBcer, 
Cairo.    Bank  of  Simla  v.  Todd 

K.  B.,  5  N.  I.  J.  R.  14 

PRACTICE— ORIGINATING  SUMMONS. 

1. Disputed    questions    of    fact — Order 

LV.,r.  5.]  Where,  upon  an  originating  summons 
to  administer  the  personal  estate  of  a  deceased, 
it  appeared  that  there  were  several  questions 
of  fact  in  dispute,  as  to  which  the  defendant  set 
up  claims  against  the  said  estate  : — Held,  that 
such  questions  could  not  be  decided  upon  an 
originating  summons.  The  jurisdiction  upon 
originating  summons  considered.  iJe  Kennedy, 
deceased  ;  Heally  v.  Marriasey 

Barton,  J.,  46  I.  L.  T.  R.  73 

2. Executors  —  Refusal    to    carry    out 

directions  given  in  will  of  testator — Application 
to  Court  by  legatees  under  Order  LV.,  r.  4,  (e),  (e), 
(/)•]  Where  executors  are  expressly  directed 
by  the  testator  to  do  certain  acts,  and  they  fail 
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to  carry  out  such  direction,  the  proper  course 
for  legatees  is  to  bring  an  administration 
summons.  Order  LV.,  r.  4,  (c),  (e),  (f),  is  not 
applicable  to  such  a  case.  Dawson,  deceased ; 
Manning  v.  Manning        M.  R,,  28  I.  L.  T.  R.  33 

3.  Jurisdiction — Question  between  annui- 
tant and  devisee  of  land  as  to  personal  liability  of 
devisee  to  pay  annuity — Order  LV.,  r.  4.]  A 
testator  devised  and  bequeathed  freeholds  and 
leaseholds  to  F.,  with  a  condition  for,  or  subject 
to,  payment  of  annuities  to  E.  and  M.  E.  and 
M.  took  out  an  originating  summons,  claiming 
a  declaration  that  F,  was  personally  liable  to 
pay  the  annuities  and  an  order  for  payment 
by  him  accordingly  : — Held,  that  the  case  did 
not  come  within  Order  LV.,  r.  4.  Mansfield  v. 
Mansfield  V.-C,  [1903]  1  I.  R.  26 

4. Jurisdiction — Whether  executors  liable 

to  account  for  income  of  third  party  received  by 
testator — Qu£stion  arising  in  the  administration  of 
the  estate — Order  LV.,  r.  4  {g).]  A.  supported 
and  took  care  of  B.,  an  aged  relative,  for  some 
years,  during  which  time  she  received  income  of 
B.  to  an  amount  exceeding  the  expenditure 
upon  her.  After  the  death  of  A.  and  B.  : — 
Held,  that  the  question  whether  A.'s  executors 
were  bound  to  account  to  B.'s  administrator  for 
the  income  so  received  was  not  a  question  arising 
in  the  administration  of  the  estate  of  A.  within 
Or.  LV.,  1-.  4  (j).     Herrick  v.  Cooper 

V.-C,  [1899]  1  I.  R.  321 

5.  Mortgage — Order  for  possession.}  The 

Court  will,  in  a  proper  case,  give  an  order  for 
delivery  of  possession  by  a  mortgagor  on  an 
originating  summons  under  Or.  LV.,  r.  7. 
Where  the  plaintiffs  had  brought  an  Equity 
Civil  Bill  to  raise  the  amount  secured  by  mort- 
gage of  certain  licensed  premises,  and  a  primary 
decree  "was  made  on  January  31,  1906,  but  it 
was  found  impossible  to  have  the  premises  sold 
and  the  sale  confirmed  at  the  Equity  Sessions 
held  on  June  18,  and  the  next  Sessions  would  not 
be  until  October  24,  1906,  which  would  be  after 
the  Annual  Licensing  Sessions,  the  mortgagor 
being  in  possession  of  said  licensed  premises, 
which,  however,  had  been  closed  for  sale  of 
intoxicating  liquors  since  September,  1905,  and 
there  being  danger  of  the  licence  being  for- 
feited : — Held,  that  the  mortgagees  might,  on  an 
originating  summons  under  Or.  LV.,  r.  7,  obtain 
an  order  for  delivery  of  possession  by  the 
mortgagor;     Doran  v.  Hannin 

App.,  40  I.  L.  T.  R.  186 

6.  ■ — —  Mortgage — Order  for  delivery  of  pos- 
session to  mortgagee — Order  LV.,  r.  7.]  The 
defendant,  in  the  year  1904,  had  executed  a 
mortgage  of  a  house  to  the  plaintiff.  No  part 
of  the  principal  had  been  paid,  and  a  large  sum 
was  due  for  arrears  of  interest.  There  was  no 
prospect  of  the  defendant  being  able  to  pay  the 
amount  due.  The  defendant  was  in  possession 
of  and  residing  in  the  house,  and  it  was  stated 
in  an  affidavit  made  by  a  local  auctioneer  that 
it  would  be  difficult,  if  not  impossible,  to  sell 
the  premises  while  the  defendant  remained  in 
possession.    The  plaintiff  applied  by  originating 
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summons,  under  Or.  LV.,  r.  7,  for  an  order  for 
delivery  of  possession,  in  order  to  exercise  the 
power  of  sale  in  the  mortgage : — Held,  that 
although  such  order  will  not  be  granted  as  a 
matter  of  course,  the  case  was  a  proper  one  for 
the  exercise  of  the  jurisdiction.  Bunyan  v. 
Bunyan  Barton,  J.,  [1916]  1  I.  R.  70  ; 

50  I.  L.  T.  R.  66 

7. No  executor  or  trustee  under  will — 

Order  LV.,  r.  4.]  Where  there  is  no  executor 
or  express  trustee  under  the  will  creating  a  trust 
the  Court  will  not  decree  administration  of  the 
trust  property  upon  an  originating  summons 
under  Or.  LV.,  r.  4.  The  existence  of  a  con- 
structive trustee  is  not  suf&cient  to  satisfy  the 
terms  of  the  order.  Connell  v.  Dunne  and 
Nugent  App.,  47  I.  L.  T.  R.  136 

8.  Questions     of     tact  —  Jurisdiction — ■ 

Rules  of  Supreme  Court,  Order  LIV.,  A.,  rr.  1,  4 — 
Order  LV.,  r.  4  {g).]  In  1894  an  executor  trans- 
ferred securities  to  the  trustees  of  the  marriage 
settlement  of  a  legatee  on  her  marriage,  which 
on  one  construction  of  the  will  vested  in  her  on 
marriage,  but  on  another  construction  vested  not 
in  her,  but  in  her  brother.  In  1904  the  latter 
wrote  to  the  executor  claiming  that  the  securities 
should  be  transferred  to  him,  and  in  1905  brought 
an  originating  summons  under  Or.  LIV.,  A., 
r.  1,  for  a  declaration  as  to  the  construction  of 
the  will.  The  defendants  disputed  the  plain- 
tiff's construction  of  the  will,  and,  in  an  affidavit 
filed  on  behalf  of  the  defendants,  raised  defences 
•of  laches  and  acquiescence,  and  defences  under 
the  Trustee  Acts : — Held,  that  the  question  was 
not  one  arising  in  the  administration  of  an  estate 
or  trust,  and  that,  inasmuch  as  a  decision  of 
the  question  of  construction  would  not  neces- 
sarily decide  the  dispute  between  the  parties 
nor  affect  the  plaintiff's  claim,  an  originating 
summons  under  Order  LIV.  A.,  was  not  the 
proper  mode  of  procedure.  Gonnellan  v. 
•Oonnellan  M.  R.,  39  I.  L.  T.  R.  260 

9.  — —  Service — Beturn  of.]  An  originating 
summons  which  had  not  been  served  seven  clear 
•days  before  the  return  thereof  was  allowed  to  be 
indorsed  with  a  new  date  for  the  hearing 
^thereof,  and  a  fortnight  from  the  date  of  the 
:appUcation  was  appointed  as  the  new  time  for 
"the  party  served  to  attend  at  chambers  of  the 
judge : — Semhle,  the  construction  of  Order 
LV.,  r.  24,  appears  to  show  that  the  summons 
might  have  been  made  returnable  a  week  earlier. 
■Carr  v.  Hallinan  M.  R.,  1  N.  I.  J.  R.  104 

10.  Service  out  ol  jurisdiction.]    Leave 

to  serve  an  originating  summons  out  of  the 
jurisdiction  for  the  admmistration  of  the  estate 
of  a  deceased  person  was  allowed.  Stewart  v. 
Stevxirt  M.  R.,  41  I.  L.  T.  R.  162 

11. Substituted  service — Leave  of  Court.] 

Leave  was  given  for  substituted  service  of  an 
■originating  summons  which  had  already  been 
issued  in  the  ordinary  way.  D'Arcy  ds  Sons  v. 
BradUy  M.  R.,  41  I.  L.  T.  R.  229 

12. Substitution  ol  service — No  state- 
ment the  defendant  is  a  British  subject — Order  XI., 
r.  4.]    On  an  application  for  liberty  to  substitute 
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service  of  an  originating  summons,  the  affidavit 
in  support  thereof  alleged  that  the  defendant 
had  left  Ireland  and  gone  to  reside  in  London, 
but  Omitted  to  state  that  the  defendant  was  a 
British  subieot.  The  Court  (following  Sheehan 
V.  Oamphvitch,  46  I.  L.  T.  R.  80)  made  the  order 
sought.    Anderson,  Stanford  <fc  Bidgway,  Ltd.,  v. 

-  te  Ch.  Div.,  48  I.  L.  T.  R.  8 
In  Chancery  Division  to  realise  mortgage — 

Subsequent  action  in  King's  Bench 
Division  on  covenant  for  payment — 
Staying  action  [1915]  2  I.  R.  187 

See  Mortgage  (General).    34. 

Infant  —  Advancement — Question   affect- 

ing next-of-kin  [1901]  1  I.  R.  374  ; 

35  I.  L.  T.  R.  172  ;  1  N.  I.  J.  R.  138 
See  Infant— Advancement. 

Withdrawal  of  [1916]  1  I.  R.  121,  140 

See  Settlement — Construction.    38. 

PRACTICE— PARTICULARS. 

1. Action  lor  crim.  con. — Costs.]    The 

order  made  in  Keenan  v.  Pringle  (25  I.  L.  T.  R. 
3;  13)  wiU  be  followed  where  the  defendant 
seeks  for  particulars  in  actions  for  crim.  con. 
F.  V.  F.  Q.  B.,  29 1.  L.  T.  R.  147 

2.  — —  Action  for  slander.]  In  an  action  for 
slander  the  Court  will  order  the  plaintiff  to  give 
particulars  of  the  person  to  whom  and  the 
occasion  on  which  the  alleged  slander  was 
uttered,  but  will  not  order  particulars  of  the 
persons  in  whose  presence  it  was  uttered.  It  is 
not  necessary  for  the  defendant  to  swear  he  is 
ignorant  of  the  particulars  he  is  asking  for. 
Farly  v.  Smyth  (12  L  C.  L.  E.  App.  35)  followed. 
Roche  V.  Meykr  (29  I.  L.  T.  R.  286:  [1896] 
2  I.  R.  35)  not  followed.     Jackson  v.  Wine 

K.  B.,  39  I.  L.  T.  R.  12  ;  5  N.  1.  3.  R.  16 

3. Action    of    seduction  —  Affidavit    of 

merits.]  A  defendant  in  an  action  of  seduction 
is  not  entitled  to  call  for  particulars  without 
making  an  affidavit  of  merits.  Practice  in  this 
Division  stated,     Hanna  v.  Keers 

Ex.,  [1896]  2  I.  R.  226 

4.  •  Cause    of    damage  -r-  Particulars    of 

traverse.]  In  an  action  to  recover  balance  of 
freight  payable  by  the  defendants  to  the  plain- 
tiffs on  a  cargo  of  maize,  the  defendants,  who 
alleged  that  the  cargo  had  been  damaged  in 
transit,  in  their  defence  set-of  against  the  claim 
for  freight  an  equal  sum  of  the  amount  due  to 
the  defendants  as  damages  for  breach  of  con- 
tract, and  counterclaimed  as  follows  : — "  It 
was  a  term  of  the  contract  contained  in  the  said 
bills  of  lading  that  the  said  goods  in  the  state> 
ment  of  claim  mentioned  should  be  delivered  by 
the  plaintifEs  at  the  port  of  discharge  in  like 
good  order  and  condition  as  shipped.  It  was 
acknowledged  in  said  bills  of  ladiiig  that  said 
goods  were  shipped  by  the  plaintiffs  in  good 
order  and  condition  at  the  ports  of  San  Lorenzo 
and  Rosario,  but  contrary  to  and  in  breach  of 
the  said  contract  the  said  goods  were  not  de 
livered  in  good  order  and  condition,  as  shipped, 
but  in  a  damaged  condition,  whereby  the  defen- 
dants have  suffered  loss  and  damage,  in  respect 
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whereof  the  defendants,  in  addition  to  the  set- 
off claimed  in  the  defence,  counterclaim  for 
£1,400  "  -.—Held,  that  the  defendants  should 
give  particulars  of  the  alleged  causes  of  the 
alleged  damage.  Compania  Naviera  Vascongada 
T.  B.  &  H.  Hall,  Ltd.  {No.  11 

K.  B.,  40  I.  L.  T.  R.  245 

5. Contributory  negligence.]  The  plain- 
tiff was  injured  by  the  negligence  of  the 
defendants,  which  consisted  in  having  the  floor 
of  the  carriage  too  high  above  the  platform 
where  the  plaintiff  alighted,  and  also  in  the 
platform  and  the  carriage  being  insufficiently 
lighted.  The  defendants  denied  the  negligence, 
and  said  the  accident  was  occasioned  by  the  con- 
tributory negligence  and  the  improper  conduct 
of  the  plaintiff.  The  plaintiff  applied  for  par- 
ticulars of  the  contributory  negligence  and  the 
improper  conduct.  The  Court  held  that  under 
the  circumstances,  the  plaintiff  was  not  entitled 
to  the  particulars  asked.  Lynch  v.  Dublin, 
Wicklow  and  Wexford  By.  Co. 

K.  B.,  App.,  1  N.  I.  J.  R.  208,  233 

6. Contributory    negligence  —  General 

rule.]  Whether  the  defendant  will  be  ordered 
by  the  Court  to  give  particulars  of  a  plea  of 
contributory  negligence  depends  on  the  par- 
ticular circumstance  of  each  case.  As  a  general 
rule,  such  particulars  will  not  be  ordered  unless 
they  are  necessary  for  the  protection  of  the 
plaintiff.  Ma/rtin  v.  M^  Taggart,  Ltd.,  <fc  Kinnear 
(40  I.  L.  T.  R.  12)  explained  and  distinguished. 
Savage  v.  Kirk  K.  B.,  40  I.  L.  T.  R.  82 

7. Contributory  negligence  —  Inevitable 

accident — General  Order  XIX.,  rr.  6,  7.]  Where, 
in  an  action  for  negligence,  the  defendants 
pleaded  in  general  terms  inevitable  accident  and 
contributory  negligence,  the  Court  ordered 
particulars.     Martin  v.  M'  Taggart 

K.  B.,  [1906]  2  I.  R.  120  ;  40  I.  L.  T.  R.  12 

8. Contributoiy  negligence  —  Inevitable 

accident — General  Order  XIX.,  rr.  6,  7.]  Where, 
in  an  action  for  negligence,  the  defendant  pleads 
contributory  negligence,  the  Court  will  not 
compel  him  to  give  particulars  of  such  plea, 
unless  the  plaintiff  makes  out  a  special  case  for 
the  granting  of  particulars.  Martin  v.  M'  Taggart 
(40  I.  L.  T.  R.  12)  considered  and  not  approved 
of.  Lynch  v.  D.  W.  &  W.  Bailway  (Ct.  of  App., 
June  13,  1901)  followed.  Toppin  or  Totton  v. 
Lord  Mayor,  &c.,  of  Belfast 

App.,  [1909]  2  I.  R.  181  ;  43  I.  L.  T.  R.  8 

9. Contributory  negligence — "  Inevitable 

accident "]  In  an  action  for  personal  injuries 
the  defendant  pleaded  "  inevitable  accident." 
On  motion  by  the  plaintiff  for  particulars  of  the 
plea  of  inevitable  accident  the  defendant  with- 
drew the  plea  without  prejudice  to  his  right  to 
give  evidence  at  the  trial  of  facts  constituting 
inevitable  accident : — Held,  that  the  plaintiff 
was  not  entitled  to  the  particulars  asked  for. 
QovMing  v.  Moorhouse 

K.  B.,  48  I.  t.  T.  R.  238 

10.  -- —  Contributory  negligence— Partial  dis- 
closure of  particulars.']  Where  in  an  action  for 
negligence  the  defendant  pleads  contributory 
negligenos,  it  will  depend  on  the  circumstances 
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of  the  particular  case  whether  an  order  for 
particulars  of  the  contributory  negligence  will 
be  granted.  Such  an  order  wiU  not  be  granted 
unless  a  special  case  is  made  out  to  show  that 
the  particulars  are  necessary  for  the  protection 
of  the  plaintiff.  Etherinqton  v.  Great  Northern 
Bailway  Co.  K.  B.,  45  I.  L.  T.  R.  282 

11.  —  Delivery  of,  before  defence — Libel — 
Insurance  company.]  In  an  action  brought  by 
the  P.  Assurance  Company  against  A.,  B.,  and 
C,  the  trustees  of  the  L.  Insurance  Society,  and 
D.,  E.,  and  F.,  certain  agents  of  the  L.  Society, 
to  restrain  them  from  interfering  with  the 
business  of  the  P.  Company,  the  statement  of 
claim  alleged  (inter  alia)  that  "  the  said  D.  E.y 
F.,  and  other  agents  and  servants  of  the  L.. 
Society,  at  the  instigation  of  the  said  society 
and  of  the  said  D.,  E.,  and  F.,  have,  for  the 
purpose  of  inducing  the  policyholders  of  the 
P.  Company  to  cease  insuring  with  the  P. 
Company,  and  to  transfer  their  insurances  to  the- 
L.  Society,  made  grossly  false  statements  and 
representations  to  the  policyholders  in  the  P. 
Company  "  to  »  certain  effect,  and  that  "  D., 
E.,  and  F.  also  themselves  circulated  among 
the  policyholders  in  the  P.  Company,  and  caused 
to  be  circulated  by  other  agents  and  servants- 
of  the  L.  Society,  a  grossly  libellous  notice  or 
circular  imputing  certain  charges  against  the: 
P.  Company,  and  that  the  said  notice  or  circular 
letter  continues  to  be  circulated  among  th& 
policyholders  of  the  P.  Company  by  the  said 
D.,  E.,  and  F."  : — Held,  that  before  delivering 
their  defence.  A.,  B.,  and  G.  were  entitled  to 
obtain  from  the  plaintiffs  further  and  better 
particulars  as  to — (1)  the  persons  by  whom, 
(2)  the  localities  in  which,  and  (3)  the  period. 
within  which,  the  alleged  grossly  false  statements 
and  representations  were  made,  and  also  par- 
ticulars as  to  whether  any  of  the  policyholders^ 
to  whom  it  was  alleged  the  false  repreBentation& 
were  made  were  resident  outside  a  certain 
district  named  by  the  plaintiffs,  but  that  they 
were  not  entitled  to  receive  particulars  of  the 
names  and  addresses  of  the  several  persons  to 
whom  the  false  representations  were  made» 
British  Legal  and  United  Provident  Assurance 
Co.  V.  Sheffield  M.  R.,  [1911]  1  I.  R.  69^ 

12. Libel— Judicature  Act,  1877,  s.  61— 

R.  S.  C,  Ireland  {February  22,  1905),  Order- 
XIX.,  r.  7.]  In  an  action  of  libel  the  defendant 
is  not  entitled  to  particulars  of  the  name  or 
names  of  the  person  or  persons  to  whom,  the 
date  or  dates  on  which,  and  the  place  or  places 
where,  the  alleged  libel  was  published,  in  the 
absence  of  special  grounds  requiring  them,  and 
especially  in  a  case  where  the  particulprs  of 
publication  (if  any)  must  be  known  to  the 
defendant.  Semble,  there  is  no  established 
practice  in  England  for  ordering  such  particulars 
in  actions  for  libel  without  special  grounds, 
which  would,  under  section  61  of  the  Judicature 
Act,  1877,  coerce  the  Courts  in  this  country  to 
depart  from  their  hitherto  well-settled  practice. 
Keogh  v.  Dental  Hospital 

K.  B.,  App.,  [1910]  2  I.  R.  166, 171  r 
43  I.  L.  T.  R.  253. 
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13.  Negligence.]    When  the  plaintiff  in 

^n  action  for  negligence  in  the  driving  of  a  motor 
car  states  in  his  particulars  of  the  negligence 
relied  on,  "  manpging  the  car  in  breach  and 
contravention  of  the  Motor  Cars  (Use  and  Con- 
struction) Order,  1904."  Semble,  the  defendant 
is  entitled  to  particulars  of  the  paragraphs  of 
the  said  order  alleged  to  be  contravened. 
Dobbs  V.  Carr  K.  B.,  49  I.  L.  T.  R.  243 

14. Renunciation  of  lights — Order  XIX., 

r.  6.]  In  an  action  by  an  administrator 
to  recover  sums  due  on  promissory  notes  pay- 
able to  C,  deceased,  the  defendant  pleaded  that 
C.  had  renounced  her  rights  against  the  defen- 
dant. On  motion  by  the  plaintiff  for  particulars 
of  the  renunciation  : — Held,  that  the  plaintiff  was 
•entitled  to  such  particulars.  Stephenson  v.  Quin 
K.  B.,  49 1.  L.  T.  R.  113 

15. Slander   of  title— J?.   iS.   C,   Order 

XIX.,  r.  7.]  A  statement  of  claim  alleged  that 
the  defendant  had  slandered  the  plaintiff's  title 
to  certain  lands  by  publishing  certain  words 
'"'  just  before  the  exposure  to  sale  by  auction 
of  said  lands,"  "  whereby  the  persons  desirous 
of  purchasing  were  prevented  from  bidding," 
"to  the  plaintiff's  loss,  &c.  : — Held,  that  the 
defendant  was  entitled  to  an  order  that  the 
plaintiff  should  furnish  particulars  of  the 
occasions  when  and  where  such  words  were 
spoken,  and  also  of  the  persons  present  on  such 
occasions,  and  the  best  particulars  she  could 
give  of  the  persons  who  were  desirous  of  pur- 
chasing, and  were  prevented  by  reason  of  the 
words  complained  of.     Boche  v.  Meyler 

Q.  B.,  [18961  2  I.  R.  35  ;  29  I.  L.  T.  571 


PRACTICE— PARTIES. 

1. Absence  of  any  defendant — Adminis- 
tration— Constitution  of  suit — Attorney-General 
mAde  defendant — Order  LY.,  r.  4  (6).]  Where 
it  is  not  possible  otherwise  to  constitute  an 
administration  suit  owing  to  the  absence  of 
any  person  who  can  be  properly  made  defen- 
dant : — Held,  Attorney-General  may  be  made 
defendant.     In  re  Dobbyn,  deceased 

Ch.  Div.,  48  I.  L.  T.  R.  204 

2. Administration  summons — Single  cre- 
ditor named  as  sole  defendant.^  An  action  for 
administration  cannot  be  maintained  against 
one  creditor  as  sole  defendant.  Mandeville  v. 
Mandeville  (23  L.  K.  I.  339)  followed.  Bobert 
H.  0.  Boe,  deceased  ;  Boe  v.  Squire 

M.  R..  45  I.  L.  T.  R.  144 

3. Amendment  —  Joinder  of  parties — 

Order  XVI.,  r.  11.]  Order  XVI.,  r.  11,  does  not 
allow  of  a  party  being  joined  as  co-plaintiff 
in  an  action  already  instituted  for  an  injunction 
in  respect  of  nuisances  to  certain  premises, 
where  that  person  has  no  interest  in  those  pre- 
mises, but  is  only  interested  in  other  pre- 
mises alleged  to  be  affected  by  the  same 
nuisances.  Dalton  v.  Guardians  of  St.  Mary 
Abbotts  (47  L.  T.  (N  S.)  349)  amd  Wahott  v. 
Lyons  (29  Ch.  D.  584)  followed.  House  Properly 
and  Investment  Go.  v.  Horse  Nail  Co.  (29  Ch.  D. 
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190)  and  Ayscough  v.   Bvllar  (41  Ch.  D.  341) 

distinguished.     Keating  v.  Toft 

App.,  41  I.  L.  T.  R.  19 

4. Application  by  puisine  incumbrancer 

to  have  proceedings  continued — Plaintiffs  paid 
the  amount  of  their  demand — Death  of  defendant — 
Application  made  ex  parte — Order  XVII.,  rr.  2, 
4 — Order  XXXIII.,  rr.  7,  8.]  In  a  mortgage 
suit  an  order  for  the  sale  of  certain  lands  of 
the  mortgagor  was  made,  and  out  of  the  proceeds 
the  plaintiffs  were  paid  in  full.  The  defendant 
having  died,  a  puisne  incumbrancer,  who  had  not 
been  paid  in  full,  applied  ex  parte  to  have  the 
proceedings  continued  by  the  original  plaintiffs 
against  the  personal  representative  of  the  defen- 
dant : — Held,  that  the  proper  application  was 
for  an  order  to  continue  proceedings  in  the  name 
of  the  applicant  as  plaintiff,  against  the  personal 
representative  of  the  defendant,  and  that  the 
application  should  be  by  summons.  Munster 
and  Leinster  Bank  v.  Mackey 

M.  R.,  [1917]  1  I.  R.  49  ;  51  I.  L.  T.  R.  12 

5. Death  of  sole  plaintiff,  a  tenant-for- 

life — Ejectment  on  the  title — Application  by  re' 
tnainderman  to  be  substituted  as  plaintiff — Order 
XVII.,  r.  4.]  The  plaintiff  as  tenant -for-life 
under  an  indenture  of  marriage  settlement 
executed  on  the  occasion  of  his  marriage  in 
1869,  sued,  in  an  action  of  ejectment  on  the 
title,  to  recover  certain  lands  in  the  County  of 
Mayo.  During  the  pendency  of  the  suit  he 
died,  in  the  year  1895.  His  eldest  son,  as  tenant- 
in-tail  in  remainder  under  the  settlement,  now 
applied  to  be  substituted  as  plaintiff  in  the 
action : — Held,  that  the  applicant  did  not 
■•present  the  interest  of  the  plaintiff  in  the 
action ;  that  there  was  no  change  or  trans- 
mission of  the  interest  of  the  plaintiff  to  the 
applicant ;  and,  that  the  application  must  be 
refused.     Ferrall  v.  Curran 

Q.  B.,  [1899]  2  I.  B.  470  ;  33  I.  L.  T.  R.  90 

6. Defendant  of  unsound  mind — Letter 

from  solicitor  informing  plaintiff  of  fact — Costs  of 
setting  aside  judgment.}  A  writ  having  been 
served  on  the  defendant  on  October  17,  a  firm 
of  solicitors  on  his  behalf  informed  the  plaintiff 
that  the  defendant  was  of  unsound  mind,  and 
that  they  were  presenting  a  petition  to  the  Lord 
Chancellor  to  have  him  so  declared.  The 
plaintiff,  notwithstanding  this  letter,  marked 
judgment  on  November  2,  and  on  November  4 
lodged  a  writ  of  fieri  facias  with  the  sheriff.  On 
November  5  the  Lord  Chancellor  made  an  order 
declaring  the  defendant  to  be  »  person  of  un- 
sound mind  and  appointing  a  committee  of  his 
person  and  estate : — Held,  on  a  motion  by  the 
committee  of  the  defendant  to  set  aside  the 
judgment,  that  the  judgment  should  be  set 
aside,  and  that  the  plaintiff  should  pay  the  costs 
thereof,  together  with  the  costs  of  the  motion. 
Pillman  v.  Goodbody         K.  B.,  43  I.  L.  T.  R.  32 

7.  Executors    of    deceased    plaintiff— 

Execution — Ex  parte  application — Order  XLII., 
r.  25  (a).]  A  change  having  taken  place  by 
death  in  the  parties  entitled  to  execution  on  a 
judgment,  the  executors  of  the  deceased  plain- 
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tiflf  obtained  leave  to  issue  execution  on  an 

ex  parte  application.     SuUivan  v.  Byan 

M.  R.,  Vac.  J.,  30  I.  L.  T.  R.  59 

8. Infant  —  No    guardian    ad    litem — 

Judgment  extended  to  England — Setting  aside.'] 
Where  judgment  in  default  of  appearance  has 
been  obtained  in  the  Irish  Courts  against  an 
infant  for  whom  a  guardian  ad  litem  has  tot 
been  appointed  under  Order  XIII,,  r.  1,  the 
judgment  may  be  set  aside  after  it  has  been 
extended  to  Biiglaiid,  and  an  order  nisi  charging 
certain  shares  in  an  English  company,  alleged 
to  be  the  property  of  the  infant,  has  been  made 
absolute,  even  though  the  plea  of  infancy  be 
raised  for  the  first  time  upon  the  motion  to  set 
aside  the  judgment,  and  the  plaintiff  be  till 
then  ignorant  of  the  fact  that  the  defendant 
is  a  minor,  the  defendant  having  unsuccessfully 
raised  another  defence  in  a  motion  in  the 
English  Courts  to  set  aside  the  charging  order 
after  it  had  been  made  absolute.  Fitter  tSs  Co. 
V.  Tuke  App.,  40  I.  L.  T.  R.  1 

9. Irregular  joinder  ot  a  plaintiff — Name 

struck  out.]  The  joinder  of  a  plaintiff  in  an 
action  without  his  authority  or  consent  is  not 
a  mere  irregularity  within  the  meaning  of 
Or.  LXXXIV.,  rr.  2  and  3.  Where  a  plaintiff 
was  joined  with  another  in  an  action  without 
his  consent,  his  name  was  ordered  to  be  struck 
out,  and  the  other  plaintiff  was  ordered  to  pay 
the  costs  of  the  application  to  strike  out.  Stuart 
and  Henderson  v.  Greer         K.  B.,  4  N.  I.  J.  R  80 

10. Joinder  ot  causes  of  action — Joinder 

of  defendants — Separate  torts  by  each — Possessory 
bill-— New  Sules,  November  17,  1902.]  Where 
an  action  was  brought  by  the  owners  of  a  turf 
bog  agamst  several  defendants,  each  of  whom 
had  separate  rights  of  cutting  turf,  alleging  that 
they  had  exceeded  these  rights  by  cutting  turf 
in  places  not  pointed  out  to  them,  and  by 
selling  turf : — Held,  that  the  action  was  in  the 
nature  of  a  possessory  bill,  and  that  the  defen- 
dants and  the  causes  of  action  against  each 
were  properly  joined.  O'Borhe  v.  Healy  and 
others  V.-C,  37  I.  L.  T.  R.  69  ; 

3  N.  I.  J.  R,  57 

11. Joinder   of   defendants  —  Separate 

causes  of  action — Claim  for  damages — Action  of 
conspiracy — Liability  of  separate  defendants  join- 
ing conspiracy  at  different  dates — Severance  of 
damages— Jurisdiction — B.  S.  C,  Ireland,  Order 
XVI.,  rr.  4,  5;  Order  XVIII.,  t.  1.]  Where 
an  action  is  brought  asrainst  a  number  of  defen- 
dants jointly  for  an  illegal  conspiracy,  the  fact 
that  separate  defendants  joined  the  conspiracy 
at  different  times  is  no  ground  for  objection 
that  the  action  is  wrongfully  constituted  in  law, 
as  joining  separate  causes  of  action  against 
separate  defendants,  there  being  in  substance 
only  one  cause  of  action,  namely,  the  conspiracy 
to  injure.  In  such  a  case  the  jury  may  differ- 
entiate between,  and  assess  separate  damages 
against,  separate  defendants,  according  to  the 
respective  dates  when  such  defendants  became 
members  of  the  conspiracy.  Semble,  a  party  to 
a  conspiracy  is  not  liable  for  the  damage  flowing 
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from  the  conspiracy  before  the  date  of  his 
joining  it ;  but  acts  done  in  furtherance  of  the 
conspiracy  prior  to  that  date  may  be  given  in 
evidence  against  him  for  the  purpose  of  showing 
the  origin,  nature,  and  objects  of  the  conspiracy. 
One  of  the  defendants  having  appealed  : — Held, 
by  the  Court  of  Appeal — (1)  that  on  the  facts 
he  was  liable  with  his  co-defendants :  (2)  that 
the  segregation  of  damages  was  right.  O'Keeffe 
V.  WaUh  N.  P.,  36  I.  L.  T.  R.  194  ; 

K.  B.,  App.,  [1903]  2  I.  R.  681,  730 

12. Joinder  of  defendants — Separate  canses 

of  action^— Damages — Injunction.]  The  plaintifi 
in  his  writ  of  summons  against  two  defendants 
claimed  an  injunction  to  restrain  them  from 
allowing  the  pollution  of  a  stream,  and  from 
diverting  and  obstructing  the  stream,  and 
claimed  damages  against  each  of  them  for  these 
acts.  Upon  a  motion  by  the  Salt  Mines  Syndi- 
cate to  have  the  proceedings  stayed  unless  the 
plaintiff  elected  to  strike  out  one  defendant  and 
proceed  against  the  other,  the  Court  made  an 
order  that  the  plaintiff  in  his  statement  of  claim 
should  confine  himself  to  one  only  of  his  causes 
of  action  against  the  defendants  jointly,  and 
abandon  the  claim  for  damages.  Hill  v.  Chemical 
Salt  Co.  and  another        V.-C,  2  N.  I.  J.  R.  125 

13. One    of    two    defendants    served — 

Action  on  joint  and  several  promissory  note — 
Default  of  appearance — Judgment  against  the 
defendant  who  had  been  served.]  Where  one  of 
the  defendants  sued  for  a  joint  and  several  debt 
had  not  been  served  with  the  writ,  the  Court,, 
following  the  practice  in  the  late  Exchequer 
Division,  allowed  judgment  to  be  entered  by 
default  against  the  defendant  who  had  been 
served.  Parker  v.  Hamilton  (26  I.  L.  T.  K.  51) 
followed.    Provincial  Bank  v.  Ca/rroll 

Q.  B..  31  I.  L.  T.  R.  169 

14. Person  of  unsound  mind — Guardian 

ad  litem — Costs.]  In  an  action  against  a  person 
of  unsound  mind,  for  whom  a  guardian  ad  litem 
was  appointed,  judgment  was  given  to  the  plain- 
tiff with  costa,  and  the  plaintiff  was  ordered  to 
pay  the  guardian  ad  litem  his  costs  as  between 
solicitor  and  client,  and  to  add  them  to  his  own 
costs  of  the  action  against  the  defendant.  Scott 
V.  Brown  N.  P.,  2.  N.  I.  J.  R.  113 

Administration  suit — Executor  de  son  tort 

— ^Agent  of  administrator 

52  I.  L.  T.  R.  5Z 
See  County  Court — Practice.    3. 

Change    of  —  Continuing    proceedings — 

Costs  [1896]  1 1.  R.  76, 104, 142 

-Sfee  Landlord  and  Tenant— Lease.    20. 

Co-defendants — Judgment  against  one  in 

default    of    appearance  —  Procedure 
against  other  [1903]  2  I.  R.  457  ; 

37  I.  L.  T.  R.  97  ;  3  N.  I.  J.  R.  210 
See  Practice — Judgment.    6. 

Co-defendants  served  within  jurisdiction — 

Order  XL,  r.  1  {h)      [1899]  1  I.  R.  217 

See  Practice — Service.    26. 

Joinder — Plaintiffs — Action  of  libel 

[1900]  2 1.  R.  265, 268;  33  I.  L.  T.  R.  82,  83,  note 

See  Defamation— Libel.    14. 
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Joinder — Cause  of  action — Libel 

[1899]  2  I.  R.  486,  494 
See  Damages.    9. 

Joinder — Objection  for  non-joinder 

[1899]  1 1.  R.  463 
See  Graft.    4. 

Joint  committee  of  lunatic  asylum 

36  I.  L.  T.  R.  28  ;  2  N.  I.  J.  R.  67 
See  Local  Government — Lunatic  Asylum. 
1. 

Several  defendants — Security  for  costs 

[1896]  1  I.  R.  60 
See  Practice— Security  for  Costs.    29. 

Suing    a    fancy   name  —  Appearance    by 

partner  to  writ  against  firm 
[1903]  2 1.  R.  589, 623  ;  3  N.  I.  J.  R.  195 
See     Master    and      Servant  —  Master's 
Liability.    13. 

Residence   within   same   Civil   Bill   juris- 

diction— Costs — Writ  of  summons 
[1901]  2  I.  R.  350  ;  35  I.  L.  T.  R.  20 
See  Practice — Writ  of  Summons.     10. 

PRACTICE— PAUPER. 

Uncertified  banltrupt.]    An  uncertified  bank- 
rupt cannot  sue  in  forma  pauperis.     Bs  Hewiit 
App.,  29  I.  L.  T.  262 

PRACTICE— PAYMENT  INTO  COURT. 

1.  Acceptance  of  —  Tirne  for  —  Money 

draitm  out  after  delivery  of  reply,  but  before  ex- 
piration of  time  limited  for  reply — Costs  incurred 
after  payment  into  Court — Taxation — Lodgment 
of  objections — Order  XXII.,  rr.  7  and  8.]  Where 
a  defendant  has  paid  money  into  Court  with  his 
defence.  Order  XXII.,  r.  8,  does  not  allow  the 
plaintifE  to  draw  out  the  money  when  once  he 
has  delivered  his  reply,  even  though  the  time 
allowed  for  reply  may  not  have  expired. 
Accordingly,  where  a  plaintiff,  after  he  had 
delivered  his  reply,  improperly  drew  money  out 
of  Court  in  satisfaction  of  his  claim,  the  Court 
declared  the  plaintiff  to  be  entitled  to  his  costs 
up  to  but  not  including  his  reply,  and  declared 
the  defendant  to  be  entitled  to  costs  incurred 
by  him  subsequently  to  the  delivery  uf  the 
reply,  and  before  receipt  of  notice  from  the 
plaintiff  of  his  acceptance  of  the  sum  so  lodged 
in  Court.  Per  Curiam. — In  such  circumstances, 
as  the  money  ought  to  have  remained  in  Court 
under  Order  XXII.,  r.  7  (c),  the  defendant  ought 
to  have  applied  for  an  order  to  have  the  monej' 
again  lodged  in  Court,  and  for  a  declaration  of 
the  rights  of  the  parties  upon  taxation  of  costs. 
Quirm  v.  Gray  (L  R.  1  C.  L.  223)  and  Lindsay  v. 
Crotty  {ibid.  731)  applied.  Desmond  v.  Mivers- 
dale  App.,  41  I.  L.  T.  R.  133 

2. Application  for  leave  to  draw  out  after 

lapse  of  four  days — Notice — Writ  issued  with  sum 
indorsed  for  costs — Substituted  service — Costs  of — 
Lodgment  in  Court.]  In  an  action  for  a  liqui- 
dated sum,  the  writ  was  indorsed  with  the  sum 
prescribed  by  Or.  III.,  r.  7,  for  costs,  but  the 
plaintiff  had  to  obtain  an  order  for  substituted 
service.  The  defendant  having  tendered  the 
sum  claimed  in  the  writ,  together  with  amount 
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indorsed  thereon  for  costs,  and  the  plaintiff 
having  refused  it,  the  defendant  lodged  same  in 
Court.  The  plaintiff,  after  the  lapse  of  four 
days  from  notice  of  the  date  of  such  lodgment, 
applied  ex  parte  for  liberty  to  draw  out  the  sum 
lodged,  under  Or.  XXII ,  r.  8,  and  tax  his 
costs : — Held,  that  the  application  must  be 
made  on  notice.     Carroll  v.  Taylor 

K.  B.,  35  I.  L.  T.  R.  75 

3.  Defence   not   filed — Defence   denying 

liability — Acceptance  of  moneys-Costs  of  defence.^ 
Where  a  writ  of  summons  was  specially  indorsed 
with  a  claim  for  £20  for  cash  lent,  and  the  defen- 
dant, who  had  duly  entered  an  appearance,  and 
on  the  same  day  paid  into  Court  the  sum  of  £17 
in  full  satisfaction  of  the  plaintiff's  claim,  and 
had  served  the  notice  prescribed  by  Or.  XXII., 
r.  5,  subsequently,  after  the  lapse  of  four  days, 
delivered  a  defence  in  which  he  denied  liability, 
and  pleaded  a  set-off  of  £3  as  well  as  the  pay* 
ment  into  Court,  whereupon  the  plaintiff 
delivered  a  reply  accepting  the  sum  so  paid  into 
Court : — Held,  on  an  application  by  the  defen- 
dant for  an  order  that  the  plaintiff  should  pay 
to  him  the  costs  of  the  defence,  that,  as  the 
defence  containing  the  set-off  was  the  first 
notification  to  the  plaintiff  of  the  way  in  which 
the  amount  paid  into  Court  was  computed,  and 
as  unless  the  defence  had  been  delivered  the  set- 
off would  have  survived  as  a  claim,  the  plaintiff 
wab  entitled  in  the  reply  tu  accept  the  sum 
lodged  without  paying  to  the  defendant  the  costs 
of  the  defence.    M'Caughey  v.  White 

K.  B.,  2  N.  I.  J.  R.  4 

4. Denial  of  liability — Particulars  as  to 

causes  of  action  in  respect  of  which  lodgment  was 
made.]  In  an  action  claiming  £1,831  15s.  7d. 
for  work  and  labour  done  and  materials  provided, 
and  money  paid  by  the  plaintiffs  for  the  defen- 
dants' use  and  for  goods  sold  and  delivered,  the 
particulars  of  which  had  from  time  to  time  been 
supplied  by  the  plaintiffs  to  the  defendants,  the 
defendants,  while  denying  liability,  brought  into 
Court  the  sum  of  £111  4s.  7d.,  and  pleaded  that 
the  said  sum  was  sufficient  to  satisfy  the  plain- 
tiffs' claim.  The  plaintiffs  thereupon  celled 
upon  the  defendants  to  give  particulars  of  the 
items  contained  in  the  accounts  from  time  to 
time  furnished,  in  respect  of  which  the  sum  of 
£111  4g.  7d.  was  lodged  in  Court : — Held,  that 
the  defendants  were  not  bound  to  give  such 
particulars.  Alliance  Oas  Co.  v.  Dublin  Corpora- 
tion K.  B.,  43  I.  L.  T.  R.  22 

5.  Denial    of    liability — Withdrawal   of 

money.]  In  an  action  in  which  the  plaintiffs 
claimed  £106  9s.,  the  price  of  goods  sold  and 
delivered,  the  defendant,  in  his  defence,  denied 
the  sale  and  delivery  of  the  goods,  and 
pleaded  that  the  plaintiff  had  agreed  with  him 
to  exchange  one  Apollo  piano-player  at  the  price 
of  £36  in  part  payment.  The  defendant  alleged 
that  the  Apollo  piano-player  had  been  duly 
forwarded  by  him  to  the  plaintiffs,  and  that  the 
debt  had  been  satisfied  to  that  extent.  He  then 
pleaded  that  as  to  the  balance  of  the  plaintiffs' 
claim,  he  lodged  £73  in  Court,  and  that  was 
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enough  to  satisfy  their  claim.  The  plaintiffs 
took  the  money  out  of  Court,  and  proposed  to 
proceed  with  the  action  to  have  the  question  of 
the  Apollo  piano-player  decided,  which,  they 
complained,  was  not  in  good  order  and  con- 
dition : — Held,  that  as  there  was  a  complete 
denial  of  liability  in  the  defence,  the  plaintiffs 
were  not  entitled  to  take  the  money  out  of 
Court  and  proceed  with  the  action  ;  the  Court, 
however,  gave  the  plaintiffs  liberty  to  re-lodge 
the  sum  in  Court.  Cohen  d;  Co.,  Ltd.,  v. 
Downham  K.  B.,  5  N.  I.  J.  R.  32 

6. Ejectment  for  non-payment  of  rent — 

Tender  before  action.]  The  defendant  in  an 
action  of  ejectment  for  non-payment  of  rent, 
amongst  other  defences,  pleaded  that  he  had 
before  action  tendered  the  fuU  amount  of  rent 
due  to  the  plaintiff,  and  now  lodged  the  said 
rent  in  Court  in  full  satisfaction  of  the  plaintiff's 
claim  : — Held,  that  the  said  plea  should  be  set 
aside,  as  a  plea  of  tender  before  action  is  not 
available  in  ejectments  for  non-payment  of  rent, 
the  defendant's  only  course  being  to  pay  the 
money  into  Court,  with  an  undertaking  to  pay 
the  costs  up  to  date  of  lodgment.  Foley  v.  Coffey 
K.  B.,  43  I.  L.  T.  R.  13 

7. Several  causes  of  action — No  parti- 
culars specifying  amount,']  In  an  action  brought 
on  an  agreement  in  writing,  whereby  the  plain- 
tiff let  to  the  defendants  certain  premises  for  a 
term  of  nine  mouths  at  a  monthly  rent  of  £5,  the 
plaintiff  claimed  £10  rent  due  under  this  agree- 
ment, also  £80  for  the  alleged  breach  by  the 
defendants  of  a  condition  in  the  agreement  that 
they  should  deliver  up  the  premises  in  good 
order  and  repair,  also  £17  for  that  the  defendants 
converted  to  their  own  use  certain  manure  to 
which  the  plaintiff  was  entitled  under  the  agree- 
ment, and  finally  he  claimed  £5  10s.  under  a 
subsequent  agreement,  whereby  the  defendants 
got  the  right  to  graze  horses  on  an  adjoining 
field  of  the  plaintiff.  The  defendants  denied 
liability,  and  also  paid  into  Court  a  sum  of  £25 
in  full  satisfaction  of  the  plaintiff's  demand : — 
Held,  that  as  all  the  claims  were  distinct,  the 
defendants  should  give  particulars  as  to  how 
much  they  paid  in  in  respect  of  each  item. 
Bea  V.  Campbell  and  Handman 

App.,  40  I.  L.  T.  R.  193 

Acceptance     of     money    lodged — Certifi- 

cate—R.  S.  C,  1893,  Order  LXV.,  r.  4 
[1897]  2  I.  R.  127  ;  30  I.  L.  T.  546 
See  Practice — Costs.    45. 

Amount  of  policy  of  insurance — 59  &  60 

Vict,,  c.  8,  s.  3— Costs 

[1899]  1  I.  R.  6, 12 
See  Salvage.    2. 

By   trustee   under   Trustee   Act,    1893 — 

Discretion  of  trustee 

[1900]  1  I.  R.  145 
See  Trustee— Powrers.    2. 

Certified  balance — Failure  to  comply  with 

order — Fiduciary  relation 

[1894]  1 1.  R.  63 
8m.  Practice— Attachment.    4. 
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Tender— Severable  items     [1899]  2  I.  R.  34 

See  Practice — Costs.    54. 

Traverse — Question  of  title 

[1901]  2  I.  R.  611 

See  Practice — Pleading.    2. 

PRACTICE— PAYMENT  OUT  OF  COURT. 

1. Acceptance  of  money  lodged  by  plain- 
tiff— Order  to  retain  money  in  Court  pending 
trial  of  counterclaim — Order  XXII.,  r  6.]  Where 
the  defendant  in  an  action  for  goods  sold  and 
delivered  under  a  contract  does  not  deny 
liability  and  pays  into  Court  the  whole  amount 
claimed,  wiioh  sum  is  accepted  by  the  plaintiff 
in  full  discharge  of  his  claim,  and  where  the 
defendant  counterclaims  for  damages  for  breach 
of  the  same  contract  a  sum  greater  than  the 
amount  so  lodged  by  him,  the  Court  has  juris- 
diction, under  Or.  XXII.,  r.  6,  when  giving 
judgment  for  the  plaintiff  for  the  sum  so  lodged, 
to  order  that  it  be  retained  in  Court  pending  the 
trial  of  the  counterclaim.  The  jurisdiction  to 
make  such  an  order  is  not  confined  to  cases 
where  the  plaintiff  resides  abroad.  Roberts  cfe 
Co.  V.  Wallace  &  M  Cullagh,  Ltd. 

App.,  41  I.  L.  T.  R.  189 

2.  — —  Claim  —  Admission  of  counterclaim — ■ 
Money  lodged  in  Court — Order  XXII.,  r.  6.] 
In  an  action  for  a  liquidated  demand,  brought 
by  plaintiffs  carrying  on  business  outside  of  the 
jurisdiction,  the  defendants  admitted  the  claim 
and  lodged  in  Court  the  full  amount  claimed, 
but  set  up  a,  counterclaim  for  damages  to  a 
gre?ter  amount.  The  Court  granted  an  appli- 
cation under  Or.  XXII.,  r.  6,  for  an  order 
restraining  the  plaintiffs  from  drawing  out  the 
money  so  lodged  until  the  matters  in  dispute  in 
the  counterclaim  should  be  disposed  of,  notwith- 
standing that  security  for  costs  had  been  given 
by  the  plaintiffs.  Cyprean  Fabredh  Co.  v.  B. 
and  H.  Hall  &  Co. 

K.  B.,  [1905]  2  I  R.  132  ;  39  I.  L.  T  R.  39  ; 
5  N.  I.  J.  R.  33 

3. English  grant  of  probate  —  Not  re- 
sealed  in  Ireland.]  An  applicant  asked  fcr 
payment  out  of  Court  of  money  to  which  he 
was  entitled  by  an  appointment  under  a  special 
power  exercised  by  the  will  of  a  testator  domi- 
ciled in  England.  The  Court  made  the  order 
on  production  of  the  English  probate  of  the  will 
witho'ut  requiring  the  same  to  be  repealed  in 
Ireland.     Smyth's  Trusts 

M.  R.,  40  I.  L.  T.  R.  70 

4. Infant — Payment  to  trustees.]  Money 

which  had  been  recovered  in  an  action  by  an 
infant  plaintiff  was  paid  out  of  Court  to  trustees 
who  undertook  to  apply  it  for  his  maintenance 
and  benefit.     Kelly  v.  Sweeny 

K.  B.,  40  I.  L.  T.  R.  226 

5. Infant — Besident  in  Scotland.]   Where 

an  infant  plaintiff,  aged  16,  had  recovered  £100 
damages  in  an  action  for  assault,  and  the  money 
had  been  lodged  in  Court,  on  an  application 
by  the  infant  and  his  father,  as  curator,  for  pay- 
ment of  the  money  out  of  Court,  it  appearing 
that  the  infant  and  his  father  were  both  resident 
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in  Scotland,  and  that  according  to  Scotch  law, 
where  the  infant  was  over  14  years  of  age 
money  could  be  paid  out  on  the  joint  afiSdavit 
of  the  infant  and  his  curator : — Held,  that  the 
money  should  be  paid  out.  Abernethy  v.  Greer 
K.  B.,  36  I.  L.  T.  R.  63 

6. Lands     Clauses    Consolidation    Act, 

1845  (8  Vict.,  c.  18),  s.  SO— Costs— Disentailiwg 
deed.J  The  costs  of  a  disentailing  deed,  which  is 
necessary  in  order  to  obtain  payment  of  a  fund 
in  Court  lodged  by  a  railway  company,  are 
payable  by  the  company,  and  a  special  order 
will  be  made  as  to  such  costs.  Ex  parte  Allen 
(7  L.  R.  I.  124)  not  followed.  In  re  Navan  and 
Kingscourt  By.  Go.  and  Earl  of  Fingall 

M.  R.,  [1906]  1  I.  R.  557 

7. Liberty  to  withdraw  notice  —  Mis- 
apprehension by  solicitor.]  The  defendants  in 
an  action  lodged  in  Court  with  their  defence, 
filed  on  October  28,  1907,  £30  in  full  satisfaction 
of  the  plaintiff's  claim,  with  a  denial  of  liability. 
The  plaintiff  was  advised  by  her  solicitor  on 
October  29,  1907,  that  she  should  accept  this 
sum.  According  to  the  plaintiff's  account  she 
told  him  that  she  must  first  consult  her  husband, 
and  it  was  arranged  she  should  have  four  days 
to  do  so.  Subsequently,  on  Nov.  4,  1907,  she 
returned  and  she  said  she  would  not  accept  that 
sum,  whereupon  her  solicitor  informed  her  that 
he  had  on  October  30  served  notice  on  the 
defendants  accepting  the  money.  She  thereupon 
took  the  case  out  of  his  hands  and  instructed 
another  solicitor.  She  denied  that  she  had  ever 
given  her  solicitor  instructions  to  accept  the 
money.  The  solicitor  admitted  he  had  told  her 
that  the  notice  accepting  the  money  must  be 
served  within  four  days,  but  stated  that  she 
had,  on  October  29,  given  him  definite  instruc- 
tions to  accept  the  money,  and  he  denied  that 
he  had  acted  under  any  misapprehension.  The 
plaintiff  having  instituted  a  motion  for  liberty 
to  proceed  in  the  action  notwithstanding  the 
notice  accepting  the  £30  : — Held,  that  she  should 
be  allowed  to  withdraw  such  notice  and  proceed 
with  the  action.  Kelly  v.  Anglo-American  Oil 
Co.  K.  B.,  41  I.  L.  T.  R.  243 

8.  Pauper  lunatic — Maintenance — Scotch 

curator  bonis.]  Money  to  which  a  pauper 
lunatic,  maintained  by  a  Scotch  parish  council, 
became  entitled  on  an  intestacy  was  paid  into 
Court  under  the  Trustee  Act,  1893.  An 
inspector  of  poor,  appointed  by  the  Sheriff 
Court  curator  bonis  to  the  lunatic,  applied  for 
payment  out  of  the  entire  fund  with  the  object 
of  applying  portion  of  same  in  discharge  of  the 
past  maintenance  of  the  lunatic,  and  of  retaining 
the  residue  towards  his  future  maintenance ; — 
Held,  that  the  curator  bonis  had  not  an  absolute 
right  to  payment ;  that  the  Court  had  a  dis- 
cretion as  to  paying  out  the  fund,  and  was  boimd 
to  exercise  that  discretion  in  the  interest  of  the 
lunatic.  Order  made  for  payment  of  portion 
of  the  capital  in  respect  of  past  maintenance, 
and  for  quarterly  payments  out  of  income  and 
capital  during  the  life  of  the  lunatic.  In  re  Hill 
V.-C,  [1900]  1  I.  R.  349 
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9. Trustee  Relief  Act — Fund  exceeding 

£500 — Title  depending  only  on  proof  of  identity 
and  age  of  applicant — R.  S.  G.  (Ireland),  1905, 
Order  LV.,  r.  3,  c.  I  <fc  2.]  An  application  for 
payment  of  a  fund  exceeding  £500  lodged  in 
Court  under  the  Trustee  Relief  Act,  should  be 
made  a  motion,  although  the  title  of  applicant 
depends  only  on  proof  of  identity  and  age. 
In  re  Campbell's  Trusts  (31  L.  R.  (Ireland)  434) 
not  followed.     In  re  Sitwell 

M.  R.,  [1911]  1  I.  R.  434 

Bequest  for  such  charitable  purpose  as 

Archbishop  shall  direct 

[1895]  1  I.  R.  42 
See  Charity— Gift  to.    24. 

Compensation   awarded   under   Labourers 

Acts- Costs  of  40  I.  L.  T.  R.  211  ; 

41  I.  L.  T.  R.  80 

See  Labourers  (Ireland)  Acts.    20,  21,  26. 

Compulsory  purchase — Costs  of  obtaining 

administration  —  Lands    Clauses   Act, 
s.  80  [1894]  1  I.  R.  146  ; 

28  I.  L.  T.  184 
See  Lands  Clauses  Acts — Costs.    1. 

Labourers  Act,  1906,  s.  11 

[1909]  1  I.  R.  212  ;  43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

Lands  Clauses  Act — Title  by  possession 

[1894]  1  I.  R.  156 
(See  Lands  Clauses  Acts — Compensation.  11. 
• On  account  of  demand — Statute  of  Limi- 
tations [1907]  1  I.  R.  357 
See  Limitations,  Statute  of — Realty.    44. 

Proceeds  of   sale   under  fi.  fa. — Sheriff's 

costs  29  I.  L.  T.  R.  28 

See  Sheriff.    1. 

Puisne  incumbrancer — Wasting  security — ■ 

Life  estate  with  policy  of  insurance 

[1900]  1  I.  R.  269 
See  Land  Judges'  Court — Incumbrance.  2. 

Small  amount  awarded  under  Labourers 

Acts  40  I.  L.  T.  R.  143 

See  Labourers  (Ireland)  Acts.    50. 

Small  sum — Tenant-for-life — Undertaking 

See  Lands  Clauses  Acts — Compensation. 
9,  10. 

Title— Time  30  I.  L.  T.  R.  57 

See  Settlement — Rectification.    1 . 

Trustees  of  charitable  bequest — Discretion 

of  trustees  [18981 1  I.  R.  127  ; 

32  I.  L.  T.  85 
S'ee  Charity— Gift  to.    11. 

PRACTICE  -PLACE  OF  TRIAL. 

1.  Action  for  assault  —  Local  venue— 

United  Irish  Le3.gue  intervention.']  Owen  Dumin 
and  another  were  defendants  in  an  action  to 
recover  damages  for  assault  committed  in  con- 
nection with  an  alleged  right  of  way  over  plain- 
tiff's land.  AU  the  parties  lived  on  adjoining 
farms  in  the  County  of  Armagh,  and  the  local 
venue  for  the  action  would  have  been  the  next 
ensuing  Assizes  to  be  held  in  Armagh.  Plaintiff 
laid  the  venue  in  Dublin,  and  defendants  moved 
to  change  to  Armagh  on  the  ground  that  it  was 
more  convenient  for  the  witnesses   as  well  as 
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less  expensive,  and  that  it  was,  therefore,  the 
natural  and  proper  place  of  trial.  Plaintiff,  in 
his  affidavit  resisting  the  appUoation,  stated 
that  he  had  been  brought  before  three  different 
branches  of  the  United  Irish  League  in  respect 
of  the  dispute  as  to  the  lands,  and  that  a  secretary 
of  a  branch  of  the  League  had  held  an  inquiry 
on  the  lands  regarding  the  same  ;  this  was  not 
contradicted  in  defendants'  replying  affidavit. 
Plaintifi  further  alleged  that  he  was  boycotted 
in  the  locality,  and  that  the  object  of  the  motion 
was  to  delay  the  trial,  and  he  also  offered  to 
defray  any  additional  expense  that  might  be 
incurred  by  reason  of  the  trial  being  held  in 
Dublin  instead  of  Armagh  : — Held,  that  having 
regard  to  the  circumstance  of  the  interference 
by  the  United  Irish  League,  which  was  not 
denied  by  the  defendants,  the  Court  would  not 
change  the  venue,  but  the  plaintiff's  undertaking 
would  be  taken  down  on  the  order.  M'Mahon 
V.  Durnin  K.  B.,  43  I.  L.  T.  R.  46 

2. Action  for  illegal  seizure  of  goods — 

High  Sheriff  defendant — Local  venue.']  Part  of 
the  duty  of  a  High  Sheriff  for  a  county  consists 
in  preparing  the  jury  panel.  Where,  therefore, 
a  High  Sheriff  is  defendant  in  an  action  and  the 
local  venue  is  the  county  of  which  he  is  High 
Sheriff,  the  Court  will  not  change  the  venue  to 
the  local  venue  : — Semble,  at  common  law  the 
coroner  is  the  proper  officer  to  empanel  the  jury 
in  a  trial  in  which  the  High  Sheriff  is  a  party. 
Pickering  v.  Thompson    K.B.,  45  I.  L.  T.  R.  212 

3.  Change  of.]    An  insignificant  action, 

which  might  easily  have  been  brought  in  the 
County  Court,  was  commenced  in  the  High 
Court  and  the  venue  laid  in  Armagh.  Two 
trials  there  proved  abortive  owing  to  the  jury 
failing  to  agree.  On  a  motion  by  the  plaintiff 
to  change  the  venue  it  was  sworn  and  not  denied 
that  all  the  witnesses  resided  in  or  about  Armagh, 
and  that  one  of  the  defendants,  an  important 
witness,  was  too  infirm  to  travel  to  Dublin  : — 
Held,  that  the  venue  ought  to  be  changed.  The 
fact  of  two  disagreements  having  taken  place 
is  a  substantial  reason  for  having  the  venue 
changed,  though  not  one  which  entitles  the 
plaintiff  as  of  right  to  a  change  of  venue. 
M-Quillan  v.  Hughes  K.  B.,  37  I.  L.  T.  509 
[See  No.   15.] 

4. Change   of — Appear — Libel.']     In   an 

action  for  libel  brought  by  the  medical  officer 
of  a  Donegal  dispensary  district  against  two  of 
the  poor  law  guardians  of  his  district  and  the 
proprietor  of  a  newspaper  for  publishing  de- 
famatory statements  with  reference  to  his 
treatment  of  certain  patients  in  his  district,  the 
Queen's  Bench  Division  made  an  order  changing 
the  venue  from  Dublin  to  Donegal.  On  appeal 
this  order  was  affirmed,  subject  to  the  reserva- 
tion that  jurors  who  lived  within  a  certain 
portion  of  the  county  near  the  plaintiff  should 
stand  aside  without  being  challenged  by  either 
party  to  the  action.  Kelly  v.  Calhoun  and 
others  (No.  2)  App.,  33  I.  L.  T.  R.  43 

5.  ■  Change  of — Railway  traverse — Jurors 

— "  Common  interest  " — Challenge.]     A  railway 
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company  who  had  oompulsorily  acquired  lands 
in  the  City  of  Waterford,  sought  to  have  the 
traverses  tried  in  a  different  venue  on  the 
grounds  of  the  traversers'  influence  with  the 
Waterford  jurors,  the  interest  of  some  of  the 
jurors  in  other  lands  compulsorEy  acquired,  and 
the  non-existence  of  a  right  of  challenge.  The 
parties  having  consented  not  to  raise  any 
objection  to  the  right  of  challenge,  the  Court 
ordered  that  the  trials  should  take  place  in  the 
City  of  Waterford.  Per  Lord  Ashbourne,  L.C., 
and  Walker,  L.J. — The  common  interest  of 
jurors  is  not  a  sufficient  reason  for  changing  the 
venue.  Per  Holmes,  L.J. — He  believed  that  the 
same  right  of  challenge  existed  in  traverses  as 
in  other  civil  cases,  and  he  would  himself  ajllow 
it.  Congreve  and  Hurley  v.  Dublin,  Wickhw  and 
Wexford  By.  Co.     K.  B.,  App.,  2  N.  I.  J.  R.  172 

6. Changing   back   to   original  venue.] 

The  King's  Bench  Division  has  jurisdiction,  in 
order  to  secure  a  speedy  and  convenient  trial, 
to  order  the  trial  of  an  action  to  be  had  in  a 
suitable  venue,  notwithstanding  an  order  has 
alteady  been  made  by  the  same  Division  direct- 
ing the  trial  to  be  had  in  a  particular  venue, 
when  the  trial  in  that  venue  has  miscarried. 
Kelly  V.  Morrison  K.  B.,  42  I.  L.  T.  R.  -232 

7. Counterclaim  —  Defence  to  counter- 
claim not  filed.]  Where  in  an  action  the  defen- 
dant had  counterclaimed  against  the  plaintiff, 
and  no  defence  hps  yet  been  put  in  by  the  plain- 
tiff to  the  counterclaim,  the  time  for  so  doing 
not  having  expired,  a  motion  by  the  defendant 
to  change  the  venue  of  the  action  is  premature, 
and  will  be  refused.  The  plaintiff  does  not 
waive  his  right  to  raise  such  a  point  against  the 
motion  by  obtaining  an  adjournment  for  the 
purpose  of  filing  an  affidavit.  Higginbottoni  v. 
M  Curry  K.  B.,  42  I.  L.  T.  R.  117 

8.  — -  Criminal  information — Seditious  libel 
— Trial  jury  panel.]  In  a  criminal  information 
filed  by  the  Attorney-General,  the  venue  will 
be  changed  when  it  is  shown  by  affidavit  that  the 
jury  panel  was  composed  of  two  classes,  one  of 
which  might  be  suspected  of  pressing  too  hardly 
on  the  defendant,  and  the  other  a  class  that  it 
might  be  reasonably  feared  would  not  do  their 
duty.  The  Queen  v.  Fay  (I.  R.  6  C.  L.  436)  not 
followed.     B.  V.  M'Hugh 

Q.  B.,  1  N.  L  J.  R.  61 

9.  Default  of  appearance — Interlocutory 

judgment  marked — Venue  ordered  to  be  where 
parties  resided — Assessment  of  damages.]  Where 
no  venue  was  named  in  the  writ  of  summons  and 
interlocutory  judgment  was  marked  in  default  of 
appearance,  the  venue  was  changed  to  the  county 
where  the  parties  resided,  and  it  was  ordered 
that  the  writ  of  inquiry  should  issue,  directed 
to  the  sheriff  of  the  said  county  to  assess  damages. 
Kelleher  v.  Kdleher    Boyd,  J.,  1  N.  I.  J.  R.  134 

10. Delay — Defendant  disposing  of  his 

property.]  On  a  motion  by  a  defendant  to  change 
the  venue,  where  the  change  of  venue  would 
involve  a  delay  in  the  hearing  of  the  action  of 
about  two  months,  the  plaintiff  swore  that  the 
defendant  on  the  day  of  the  issue  of  the  writ 
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had  advertised  his  house  and  premises  for  sale 
and  had  received  the  purchase-money  a  few 
weeks  before  the  hearing  of  the  motion  to  change 
the  venue,  and  that,  consequently,  the  plaintifi 
would  find  it  difficult  to  realise  the  amount  of 
any  judgment  he  might  obtain  against  the 
defendant  if  the  trial  was  delayed  : — Held,  that 
the  motion  to  change  the  venue  should  be 
refused.  Meenan  v.  Friel  K.  B.,  41 1.  L.  T.  R.  108 

11. Discretion — Convenience — Witnesses 

— Nature  of  cause — Mercantile  action — Suitability 
of  tribunal— Judicature  Act  {Ireland),  1877,  s.  33,] 
When  exercising  its  discretion  upon  a  motion 
to  change  the  place  of  trial  of  an  action,  the 
Court  or  Judge  will  take  into  consideration  the 
character  of  the  cause  of  action  and  the  nature 
of  the  tribunal  and  its  capacity  to  deal  with 
the  case  that  is  to  go  before  it.  N orris  Henty  d) 
Oardiners,  Ltd.r.  Beckett  K.  B.,  48 1.  L.  T.  R.  141 

12. Discretion  of  Court — Judicature  Act, 

s.  83.]  The  local  venue  is  prima  facie  the  proper 
one,  but  the  Court  has  a  full  discretion  in  the 
matter  if  there  are  surrounding  circumstances 
which  make  it  undesirable  that  that  rule  should 
be  followed.     Wilson  v.  Boyd 

App.,  29 1.  L.  T.  R.  146 

13. Probate  actions.]    Where  a  testator 

died  in  Dungarvan  leaving  considerable  assets 
which  he  bequeathed  to  F.,  and  the  will  was 
disputed,  and  on  an  application  by  F.  to  have 
the  venue  laid  in  Dublin,  the  Probate  Judge 
fixed  the  venue  for  the  County  of  Waterford, 
on  the  groimd,  mainly,  that  a  material  witness 
for  the  defendants  could  not  travel  to  Dublin  : — 
Held,  that  Dublin  was  the  most  suitable  venue 
for  Probate  actions,  as  it  was  the  right  of  a 
person  propounding  a  will  to  have  the  same 
pronounced  good  or  bad  as  speedily  as  possible. 
Fitzgerald  v.  Grotty  and  others 

App.,  3  N.  I.  J.  R.  86 

14.  • Railway  traverse.]     The  Court  h'ts 

no  jurisdiction  on  the  apphcation  of  the  traverser 
under  s.  2  of  31  &  32  Vict.,  c.  70  (the  Railway 
Traverses  Act),  to  change  the  venue  for  the 
hearing  of  a  railway  traverse  : —  Semble,  that 
"  the  other  party  "  in  that  section  means  only 
the  respondents  Congreve  v.  Dublin,  Wicklow 
and  Wexford  By.  Co.  K.  B.,  2  N.  I.  J.  R.  172 

15. Two  abortive  trials.]  An  insignifi- 
cant action,  which  might  easily  have  been 
brought  in  the  County  Court,  was  commenced 
in  the  High  Court,  and  the  venue  laid  in 
Armagh.  Two  trials  there  proved  abortive, 
owing  to  the  jury  failing  to  agree.  On  a  motion 
by  the  plaintifi  to  change  the  venue,  it  was 
sworn,  and  not  denied,  that  all  the  witnesses 
resided  in  or  about  Armagh,  and  that  one  of  the 
defendants,  an  important  witness,  was  too 
infirm  to  travel  to  Dublin : — Held,  that  the 
venue  ought  to  be  changed.  The  fact  of  two 
disagreements  having  taken  place  is  a  sub- 
stantial reason  for  having  the  venue  changed, 
though  not  one  which  entitles  the  plaiutifi  as 
of  right  to  a  change  of  venue.  M'QuiUan  v. 
-      -  K.  B.,  38  I.  L.  T.  R.  11 

[See  No.  3.] 
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16.  View    jury.]      Action    brought    by 

several  farmers  for  damages  for  injury  to  roads 
by  carting  salt.  The  Court  refused  to  change 
the  venue  from  the  county  of  the  town  of 
Carrickfergus  to  the  County  of  Antrim,  although 
the  Assizes  were  held  for  both  at  the  same  place 
on  the  same  day,  on  the  ground  that  a  view 
jury  might  be  necessary.  Adria/n  v.  Chemical 
Salt  Co.  V.-C,  31  I.  L.  T.  131 

PRACTICE— PLEADING. 

1. Defence  filed  after  time  for  pleading 

expired.]  The  Court  will  allow  the  defence  to 
stand  if  a  case  be  made,  and  such  as  on  an 
original  application  would  induce  the  Court 
to  let  the  defendant  in  to  plead.  M  Morrogh  v. 
Kearney  and  others 

Q.  B.,  [1865]  16  I.  C.  L.  R.  App.  iu 

2. Denial   of   title   and   payment  into 

Court — General  Order  XXII.,  r.  1.]  In  an 
action  claiming  damages  for  trespass  and  injury 
to  a  reversion  the  defendant,  though  claiming 
no  interest  in  the  premises,  is  not  entitled  to 
put  in  a  defence  both  denying  the  plaintiff's 
title  and  paying  money  into  Court.  Cosgrave  v. 
National  Telephone  Co.     K.  B.,  [1901]  2  1.  R.  611 

3. Document  referred  to  in  pleading— 

Promissory  note — Husband  and  wife — Public 
policy — Equitable  plea.]  To  a  count  in  an 
action  by  a  husband  and  wife  upon  a  pro- 
missory note  passed  to  the  wife  dum  sola, 
the  defendant  pleaded  that  the  note  was 
passed  in  fraud  of  his  (defendant's)  marriage, 
and  therefore  void.  The  plaintiffs  repUed,  upon 
equitable  grounds,  that  the  plaintiff,  the  hus- 
band, had  married  before  the  not  became  due 
upon  the  faith  that  it  would  be  duly  paid,  and 
without  notice  of  the  fraud.  To  two  other 
counts  upon  accounts  stated  and  settled  before 
and  since  plaintiff's  intermarriage  respectively, 
the  defendant  pleaded  that  the  accounts  therein 
mentioned  were  stated  concerning  the  pro- 
missory note  in  the  first  count  mentioned,  and 
not  otherwise  : — Held,  on  cross  demurrers  to  the 
replication,  and  to  the  second  and  third  de- 
fences, that — (1)  Where  a  document  is  referred 
to  in  a  plea,  the  Court  will  look  at  it,  and  treat 
it  as  incorporated  in  the  plea  ;  (2)  the  fact  that 
a  plea  purports  to  be  pleaded  on  equitable 
grounds  does  not  prevent  the  Court  from  treating 
it  as  a  legal  plea,  in  case  it  be  found  to  amount 
to  one ;  (3)  the  note  was  void  db  initio,  upon 
grounds  of  public  policy,  and  was  not  set  up 
by  the  mere  fact  of  the  marriage  of  the  payee 
before  its  maturity ;  (4)  the  rule  as  to  indorse- 
ment for  value  without  notice  is  confined  to 
oases  where  the  security  is  in  fact  indorsed  for 
value  ;  (5)  the  second  and  third  defences  are  bad, 
because  the  mere  reference  in  them  to  the  pro- 
missory note  in  the  writ  of  summons  and  plaint 
mentioned  does  not  incorporate  the  allegation* 
contained  in  the  first  defence.  Semble,  if  the 
first  defence  had  been  unsustainable  at  law,  the 
equities  being  equal,  the  legal  right  to  recover 
upon  the  note  would  have  turned  the  scale  in 
favour  of  the  plaintiffs.     Semble,  an  equitable 
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replication,  which  goes  to  show  that  the  right 
to  sue  is  only  an  equitable  one,  is  bad.  Sembh, 
in  a  Court  of  Equity  the  plaintiffs  would  fail, 
because  the  equities  being  in  other  respects 
equal,  the  defendant's  equity  would  be  preferred, 
as  prior  in  point  of  time  {Bice  v.  Sice,  2  Drew 
77-8).  Quosre—Csia  fraud  upon  a  marriage  con- 
tract be  pleaded  at  law  to  an  action  upon  a 
bond  ?  Boberts  r.  Boherts  (3  P.  Wms.  65)  dis- 
cussed.   Lee  V.  Eayes 

C.  P.,  [1865]  17  I.  C.  L.  R.  394 

4. Embarrassing   defence — Plea   in   de- 

Jence  that  service  of  writ  was  insufficient — Ord&r 
XIX.,  r.  28— Order  XXV.,  rr.  1,  2.1  A  para- 
graph in  a  defence  that  "  the  plaintifE  will 
submit  at  the  trial  that  the  order  to  substitute 
service  of  the  writ  was  made  without  juris- 
diction "  will  be  struck  out  as  being  embarrassing 
and  improperly  pleaded  by  way  of  defence. 
Jiaher  v.  Hibernian  Development  Co.,  Ltd. 

K.  B.,  36  I.  L.  T.  R.  212  ;  3  N.  I.  J.  R.  92 

5. Embarrassing  statement  of   claim^ 

■"  Terminating  "  a  contract — Order  XIX.,  r.  28 — 
Order  XXV.,  r.  4.]  In  an  action  for  newspaper 
libel  the  statement  of  claim  contained  the 
following  paragraphs : — "  The  plaintifE  was  an 
«xisting  officer — ^to  wit,  a  solicitor  of  the  County 
•Council  of  the  County  of  Sligo — ^under  a  contract 
of  service,  recognised  and  given  effect  to  by  the 
Local  Government  (Ireland)  Act,  1898,  and  the 
■defendant  wilfully,  and  with  notice  of  the  said 
contract,  induced  the  county  council  to  ter- 
minate the  said  contract,  whereby  the  plaintifE 
sustained  great  damage."  "  The  .  .  .  de- 
fendant maliciously,  and  with  intent  to  injure 
the  plaintifE,  printed  and  published  in  a  news- 
paper called  the  SUgo  Champion  matters  cal- 
culated to  prejudice,  embarrass,  and  injuriously 
afEect  the  plaintifE  in  respect  of  a  claim  for  com- 
pensation then  pending  before  the  County 
■Council  of  County  Sligo  by  the  plaintifE,  in  con- 
nection with  his  dismissal  from  the  office  of 
■county  solicitor,  whereby  the  plaintifE  sustained 
great  damage  : " — Held  (reversing  the  King's 
Bench  Division,  but  Ashbourne,  C,  dissenting 
as  to  the  latter  paragraph),  that  both  para- 
graphs were  embarrassing,  and  should  be  struck 
■out.     Fenton  v.  M'Hugh 

App.,  36  I.  L.  T.  R.  153  ;  2  N.  I.  J.  R.  251  ; 
App.,  3  N.  I.  J.  R.  326 

6. Estoppel.]    To  a  count  in  contract  for 

;not  granting  a  lease  in  pursuance  of  an  agree- 
ment, averring  readiness  and  willingness  on  the 
part  of  the  plaintiff  to  perform  the  contract,  the 
■defendant  pleaded  that  the  plaintifE  was  not 
always  ready  and  willing  to  perform  the  contract 
on  his  part.  The  plaint  contained  other  counts 
for  false  representation  and  fraudulent  conceal- 
ment by  the  defendant  of  the  existence  of  the 
said  agreement,  by  reason  whereof  the  plaintifE 
had  permitted  judgment  to  go  by  default  in  an 
action  of  ejectment,  brought  to  recover  the 
possession  of  the  lands,  the  subject  of  the  agree- 
ment, of  which  the  plaintifi  was  tenant  from 
year  to  year  to  the  defendant.  Replication — 
"That  the  defendant  ought  not  to  be  permitted 
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to  plead  the  defence,  because  the  plaintiff  says 
that  his  not  being  ready  and  willing  in  that 
behalf  arose  from  and  was  occasioned  by  the 
circumstances  of  false  and  fraudulent  representa- 
tion and  concealment  on  the  defendant's  part, 
and  of  ignorance  of  the  said  agreement  and  his 
rights  thereunder  on  the  plaintiff's  part,  as 
particularly  set  forth  in  the  second,  third  and 
fourth  counts  of  the  said  plaint : — Held,  on  de- 
murrer, that  the  replication  was  bad,  both  as 
a,  replication  by  way  of  estoppel  and  as  a  de- 
parture. Held  also,  that  the  averment  of  readi- 
ness and  wjUingness  in  the  first  count  was  a 
traversable  averment ;  and  therefore  that  the 
plea  was  good.     Archbold  v.  Ea,rl  of  Howth 

C.  P.,  [1864]  16  I.  C.  L.  R,  395 

7. Extension    of    claim — Adding    libel 

counts.]  Where  a  writ  claimed  damages  for  the 
unlawful  suspension  by  the  defendants  of  the 
plaintiff  of  his  membership  of  a  Creamery  Coy., 
Ltd.,  and  for  wrongfully  inflicting  a  fine  on  the 
plaintiff  as  a  member  of  that  company,  and 
claimed  also  money  received  by  the  defendant 
company  for  the  use  of  the  plaintiff  : —  Held, 
that  a  claim  for  damages  for  libel  could  not  be 
added  to  the  statement  of  claim.  Teevan  v. 
Cavan  Creameries,  Ltd.,and  others 

K.  B.,  3  N.  I.  J.  R.  306 

8. Fraud — Evidence  —  Bes    inter    alios 

acta — Frauds  in  other  cases  as  evidence  of  a 
systematic  course  of  dealing — Proof  of  similar 
fraud  —  Opening  statement  of  counsel  —  Order 
XIX.,  T.  6.]  All  action  was  brought  by  a  life 
assurance  company  against  the  defendant, 
claiming  to  have  a  policy  of  assurance  set  aside 
on  the  ground  of  fraud.  There  was  no  averment 
in  the  statement  of  claim  that  the  alleged  fraud 
was  part  of  a  fraudulent  system,  nor  any  allega- 
tion that  defendant  had  been  a  party  to  any 
similar  acts  of  fraud.  At  the  trial  it  was  pro- 
posed, without  previous  notice  to  the  defendant, 
to  adduce  evidence  connected  with  the  effecting 
of  other  policies  by  the.  defendant  under  similar 
fraudulent  circumstances  as  evidence  of  a 
system  of  fraud : — Held,  that  the  evidence  of 
the  similar  frauds  would  be  admissible,  if  the 
substance  of  the  allegation,  that  the  fraud  was 
part  of  a  system,  were  stated  in  the  statement 
of  claim.  Edinburgh  Life  Assurance  Co.  v,  Y. 
Barton,  J.,  [1911]  1 1.  R.  306 

9. Goods    sold    and     delivered — Plea, 

"  That  no  money  was  o-wing  from  the  defendant 
to  the  plaintiff  for  goods  sold  and  delivered  by 
the  plaintiff  to  the  defendant  as  alleged,"  is  bad. 
Kennedy  v.  Kelly    E.  [1866]  17  Ir.  C.  L.  R.  391 

10. Leave  to  plead  special  rejoinder — 

Amendment  of  defence.^  It  is  against  the  spirit 
of  the  Judicature  Act  to  allow  special  additional 
pleadings.  Where  it  is  possible  to  anticipate  a 
special  reply  by  a  plea  in  the  defence,  the  Court 
will  order  that  the  defence  be  so  amended,  and 
refuse  to  allow  a  rejoinder.  Johnson,  Mahony  cfc 
Co.  V.  Kelly  Ex.,  29  I.  L.  T.  B.  128 

11. Leave  to  plead  special  rejoinder — 

Amendment  of  pleadings  —  Action  for  calls — 
Fraud  —  Company  in  liquidation  —  Companies 
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Act,  1862,  «.  38.1  In  answer  to  an  action  for 
call  on  shares  the  defendant  pleaded  fraud  and 
misrepresentation  on  the  part  of  the  plaintiffs 
in  the  formation  and  flotation  of  the  company. 
To  this  the  plaintiffs  replied  that  the  compatiy 
had  gone  into  liquidation  after  due  notice  to 
the  defendant,  who  was  on  the  list  of  contribu- 
tories,  and  that  conseC[uently  the  defendant  was 
precluded  from  the  defence  of  fraud  in  the 
prospectus.  Upon  application  by  the  defendant 
for  leave  to  deliver  a  special  rejoinder  to  the 
effect  that  such  liquidation  was  fraudulent : — 
Held,  that  this  plea,  if  relied  on,  should  have 
been  pleaded  in  the  defence,  and,  as  the  Judica- 
ture  Act  was  against  multiplying  pleadings,  the 
defendant  should  be  allowed  to  amend  his 
defence.  Qvxere,  was  plaintiff's  reply  a  good 
answer  to  the  defence  under  the  Companies  Act, 
1862,  s.  38  ?  The  Great  Horseless  Carriage  Co., 
Ltd.,  V.  Flanagan  Q.  B.,  32  I.  L.  T.  R.  152 

12. Leave  to  plead  special  rejoinder — 

Applicaiion  for — Order  XXIII.,  r.  2.]  An  ap- 
plication for  leave  to  plead  a  special  rejoinder, 
under  Order  XXIII.,  r.  2,  should  be  made  on 
notice.     Monck  v.  Smythe 

V.-C,  [1895]  1  I.  R.  200  ;  29  I.  L.  T.  239 

13. Leave  to  deliver  statement  ol  claim— 

Specially  indorsed  writ — Change  of  venue — Ex 
parte  application — Order  XX.,  r.  1  (a).]  In  an 
action  on  a  specially  indorsed  writ,  where  the 
plaintiff  had,  by  reason  of  protracted  negotia- 
tions towards  a  settlement,  been  thrown  out  of 
a  trial  in  Dublin  during  the  current  sittings,  he 
obtained  leave  on  an  ex  parte  application  and 
on  the  statement  of  counsel,  without  affidavit, 
to  deliver  a  further  statement  of  claim  for  the 
purpose  of  enabling  him  to  lay  the  venue  for 
the  ensuing  assizes.     Forrester  v.  Exham 

Q.  B.,  32  I.  L.  T.  R.  141 
14. Libel  —  Plea  of  justification — Parti- 
culars of  same — Order  XIX.,  i.  7.]  Where  the 
defendant  pleaded  justification  of  a  libel  which 
alleged,  inter  alia,  that  the  plaintifi  had  been 
a,  leader  of  an  agitation  which  led  to  certain 
specified  crimes : — Held,  that  the  plaintiff  was 
entitled  to  particulars  of  each  of  such  specified 
crimes.     Sheehy  v.  Hewson 

App.,  39  I.  L.  T.  R.  149 

15. Libel — Privilege — Libel    written      in 

self-defence  by  way  of  reply  to  previous  libels  on 
the  part  of  the  plaintiff — How  pleaded.}  When 
in  an  action  for  libel  the  defendant  pleads  facts 
by  way  of  estabUshing  a  plea  of  legitimate  self- 
defence,  founded  on  alleged  previous  attacks  and 
charges  publicly  made  by  the  plaintiff  upon  and 
against  the  defendant,  which  the  alleged  libels 
were  published  in  order  to  combat,  refute  and 
meet,  it  must  be  shown,  and  it  must  appear, 
from  the  pleading  itself,  and  from  the  libels  or 
the  charges  set  out  in  the  pleadings,  that  there 
was  an  intimate  connection  between  the  libel 
of  the  plaintiff  and  the  libel  of  the  defendant 
which  drew  from  the  defendant  the  libel  com- 
plained of.  Privilege  extends  so  far  only  as  to 
enable  the  defendant  to  meet  charges  brought 
against  him,  not  to  bring  further  accusations. 


PRACTICE— PLEADING— comiiwueti. 
Per  Wright,  J. — It  is  essential  to  a  plea  of  privi- 
lege that  it  contain  an  averment  that  th& 
allegations  were  made  bona  fide  and  without 
malice.  O'Brien  v.  The  "  Freeman's  Journal," 
Ltd.  K.  B.,  41  I.  L.  T.  R.  35 

16. Libel— Privilege— Order  XIX.,  r.  16 

—Order  XXV.,  r.  i— Order  XXXVI.,  r.  32.J 
In  an  action  for  libel  the  plaintiff  moved  to- 
strike  out  a  paragraph  of  the  statement  of 
defence,  relied  on  by  the  defendant  as  a  plea  of 
privilege,  under  Order  XXV.,  r.  4,  as  disclosing 
no  reasonable  defence.  The  motion  was  dis- 
missed, costs  to  be  costs  in  the  cause,  on  th& 
ground  that  the  question  was  one  which  could 
be  more  properly  disposed  of  by  the  Judge  at 
the  trial  of  the  action.     Blakely  v.  Kelly 

Q.  B.,  32  L  L.  T.  R.  131 

17. Memorandum  of  error.]    In  error  in 

fact  by  defendants,  the  memorandum  of  error 
directed  by  the  179th  section  of  the  Common 
Law  Procedure  Act,  1853,  to  be  lodged  with  th& 
Master  of  the  Court,  need  not  be  signed  by  alt 
the  defendants  in  the  cause  :  it  is  sufficient  if  it 
be  signed  by  those  of  the  defendants  who  allege 
error,  or  their  attorney.  Where  there  are  several 
defendants, the  179th  section  still  necessitates  the 
proceeding  by  summons  and  severance  in  error 
in  fact,  after  the  lodgment  of  the  memorandum 
of  error.  Therefore,  an  assignment  of  error  by 
two  out  of  fourteen  defendants,  without  having 
given  to  all  the  defendants  by  summons  and 
severance  the  option  of  joining  or  not,  is  null 
and  void.  An  assignment  of  error  by  two- 
defendants,  when  only  one  signed  the  memo- 
randum of  error,  is  void.  Error  in  fact  lies  for 
the  appearance  of  an  infant  by  attorney : — 
Semble,  whether  the  175th  section,  which  pur- 
ports to  abolish  summons  and  severance  in  error 
in  law,  applies  to  error  in  fact  or  not,  the  record 
must,  in  some  way,  by  suggestion  or  otherwise,^ 
show  that  the  other  defendants  declined  to  join 
in  the  assignment  of  error,  or  had  an  opportunity 
of  electing  to  do  so.     Greene  v.  Leclerc 

E.,  [1865-6]  17  I.  C.  L   R  357 

18. Misjoinder — Amendment  —  Notice  of 

motion — Costs — Order  XVI.,  r.  4.1  In  an  action 
for  negligence  and  assault  against  A.  and  5_ 
the  first  paragraph  of  the  statement  of  claim 
claimed  damages  for  negligence  against  both 
defendants,  and  the  second  paragraph  claimed 
damages  for  assault  against  B.  On  the  24th 
December,  1897,  defendants  served  notice  of 
application  (for  the  14th  January,  1898)  that 
aU  further  proceedings  in  the  action  be  stayed 
unless  plaintiff  strike  out  A.,  and  on  1st  January, 
189S,  plaintiff  served  an  amended  statement  of 
claim,  from  which  paragraph  2  was  omitted. 
Upon  the  hearing  of  the  application  there  was 
no  rule  made  on  the  motion,  and  it  was  held  by 
a,  majority  of  the  Court  that  each  party  should 
pay  their  own  costs  of  the  motion.  Brock  v. 
Coffey  Q.  B.,  32  I.  L.  T.  R,  37 

19. New    ground    of    claim    raised    in 

reply — Order  XIX.,  r.  17.]  In  an  action  against 
the  defendant,  as  agent  of  the  plaintiff,  for 
money  had  and  received  in  respect  of  a  wager,. 
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PRACTICE— PLEADING— cowfimed 

the    defendant    having    traversed    the    alleged 

agency,  a  reply  setting  up  a  claim  under  16  &  17 

Vict.,0. 119,a.  5,  will  be  set  aside.  Byrnev.  Figatner 

K.  B.,  37  I.  L.  T.  B.  153  ;  3  N.  I.  J.  R.  307 

20. Particulars  of  alleged  negligence — 

Motion  for  refused.']  Patterson  v.  Dublin  United 
Tramways  Go.  K.  B.,  1  N.  I.  J.  R.  208,  note 

21. Fending  litigation.]    Plaintiff  served 

-a,  plaint  on  the  23rd  of  October,  and  filed  it 
on  the  9th  of  November,  but  gave  no  notice  of 
filing  to  defendant.  On  the  9th,  defendant 
served  notice  to  amend  plaint.  On  the  11th, 
plaintiff  served  cross-notice  consenting  to 
amend ;  and  on  the  13th,  Court  made  an  order, 
on  consent,  staying  proceedings,  until  certain 
amendments  made  and  certain  costs  paid.  No 
amendments  made,  and  no  costs  paid.  On  the 
12th  of  May,  1866,  plaintiff  issued  another  writ 
for  the  same  causes  of  action  : — Held,  these 
facts  sustained  a  plea  of  another  action  pending. 
Doran  v.  Chancellor    E.,  [1866]  17 1.  C.  L.  R.  140 

22. Setting  aside — Embairassing  state- 
ment of  claim.]  In  an  action  by  a  widow  for 
the  death  of  her  husband  the  statement  of  claim 
was  to  the  following  effect : — "  The  defendants, 
for  the  purpose  of  unloading  a  cargo  from  one 
of  their  ships,  agreed  with  a  stevedore  to  provide 
men  for  that  purpose.  The  deceased  was  one 
of  the  men  so  provided  by  the  stevedore,  and  at 
the  time  of  his  death  was  engaged  on  this  work. 
The  defendants  owed  a  duty  to  the  deceased  to 
supply  proper  apparatus.  The  defendants  negli- 
gently provided  a  defective  rope,  and,  in  conse- 
quence of  the  rope  breaking,  the  deceased  was 
killed.  The  defendants  knew,  or  ought  to  have 
known,  of  the  defective  condition  of  the  rope, 
and  the  deceased  was  ignorant  of  the  same  "  ; — 
Held,  that  if  this  statement  of  claim  was  intended 
to  cover  two  causes  of  action,  one  based  on 
relation  of  master  and  servant  and  the  other  on 
the  defendants'  duty  to  outsiders  engaged  about 
the  ship,  it  was  embarrassing,  inasmuch  as  the 
two  causes  of  action  were  not  stated  clearly  and 
intelligibly.    Hoban  v.  M'Pherson  and  Todd 

K.  B.,  39  I.  L.  T.  R.  15 

23. Service — SoUcitor  withdrawing  after 

•appearamM — Personal  service  of  statement  of 
claim.']  Where  a  defendant's  solicitor  writes  to 
the  plaintiff's  solicitor  withdrawing  from  the 
case  after  appearance,  the  Court  will  deem 
personal  service  of  the  statement  of  claim  upon 
the  defendant  good  service  for  the  purpose  of 
enabling  judgment  to  be  marked,  in  default  of 
defence.  WaU  v.  Garew      K.  B.,  [1917]  2 1.  R.  94 

• Action  to  recover  possession  of  land  for 

non-payment  of  rent — Counterclaim 
[1897]  2  I.  R.  140 
See  Practice — ^Counterclaim.    3. 

Breach  of  contract — Amendment 

52 1.  L.  T.  R.  65 
See  Poor  Law — Contract. 
— - —  Ejectment   on   the   title  —  Plea   of   pos- 
session— Special  reply 
[1902]  2  I.  R.  232  ;  35  I.  L.  T.  R.  250 
See   Landlord   and   Tenant— Action   for 
Recovery  of  Land.    4S. 


PRACTICE— PLEADING— comJiMMerf. 

Joinder  of    issue-^Query,  whether  neces- 
sary when  unliquidated  damages  are 
counterclaimed  ?         28  I.  L.  T.  R.  124 
See  Practice — Notice  of  Trial.    2. 

Libel — Innuendo — Finding   of   jury   that 

words  were  libellous  but  not  in  sense 
imputed  [1901]  2  I.  R.  465,  479 

See  Defamation — Libel.    8. 

■  Seditious  libel — Justifioation^Absenoe  of 

malice  [1901]  2  I.  R.  569  ; 

34  I.  L.  T.  R.  207 
See  Defamation — Libel.    17. 

PRACTICE— PRODUCTION   OF   DOCUMENTS. 

1. Banker's  books — 42  cfc  43  Vict.,  c.  11.] 

Upon  a  bank  refusing  to  produce  a  verified  copy 
of  an  account,  they  were  ordered  to  produce  the 
books  containing  the  account  in  question  at  the 
trial  of  the  action.     Coleman  v.  Coleman 

Q.  B.,  32  I.  L.  T.  R.  66 

2. Outside  parties.]      On  the  hearing 

of  a  motiou  to  remit  an  action  for  libel  by 
the  plaintiff  against  the  defendant,  it  appeared 
that  the  libel  in  question  had  been  sent  to 
the  clerk  of  the  Blaokrook  Urban  District  by 
the  defendant,  in  whose  custody  it  still  was. 
The  clerk  was  not  a  party  to  the  present  proceed- 
ings. The  plaintiff  appHed  under  Or.  XXXVII., 
r.  6,  for  the  attendance  of  the  clerk  in  order  that 
he  should  produce  the  libellous  document.  The 
Court  ordered  the  production  of  the  document 
by  the  clerk  upon  an  appointed  day.  Ghiy  v. 
Johnston  K.  B.,  3  N.  I.  J.  R.  20 

PRACTICE— RECEIVER. 

1. Charging  order — Execution — Partners 

■ — Defendant  interested  in  a  partnership — Partner' 
ship  Act,  1890,  o.  23  {2)— Form  of  order.]  Form 
of  order  under  section  23  (2)  of  the  Partnership 
Act,  1890,  appointing  a  receiver  over  a  judgment 
debtor's  interest  in  a  partnership  concern, 
charging  the  debtor's  interest  in  the  partnership 
with  the  judgment  debt,  ordering  the  Receiver 
to  account  to  the  Master  of  the  Court,  and 
directing  an  account  to  be  taken  of  the  debtor's 
share  in  the  partnership.  Kenealy  v.  O'Keeffe 
Q.  B.,  34 1.  L.  T.  R.  75 

2. Difflculty    arising    in    execution    of 

receivership — Application  to  Court.]  Where  a 
receiver  is  appointed  by  the  Court  in  an  action, 
and  a  difficulty  arises  in  the  execution  of  his 
duties,  he  ought,  as  a  general  rule,  to  submit 
the  matter  to  the  party  having  carriage,  who  is 
the  proper  person  to  bring  it  before  the  Court. 
The  receiver  should  not  himself  bring  the  matter 
before  the  Court,  except  under  special  circum- 
stances.  ■  Windsc'hnwgl  v.  Irish  PoUshea,  Ltd. 
Barton,  J.,  [1914]  1 1.  R.  33 

3. Equitable  executton — Action  of  detirme 

— Circus — Stock-in-trade  —  Receipts  of  perform- 
ances.] The  plaintiff  by  his  writ  claimed  in 
detinue  the  stock-in-trade  of  a  travelling  circus 
which  the  defendants  were  carrying  on.  He 
moved  the  Court  for  a  receiver  pending  the 
action  over  the  goods  and  chattels  claimed  and 
over  the  business  carried  on  by  means  of  them. 
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or  for  an  injunction  to  restrain  the  defendants 
from  parting  with  the  chattels : — Held,  that  a 
receiver  should  be  appointed  as  asked  for. 
Hanne.ford  v.  Scott  K.  B.,  44  I.  L.  T.  R.  189 

4.  Equitable  execution — Amount — Dis- 
cretion of  Court.'i  Where  the  judge  of  first 
instance  on  an  ex  parte  appUcation  appointed  a 
receiver  by  way  of  equitable  execution  over  an 
«ntire  quarter  of  the  salary  of  the  defendant,  a 
national  school  teacher,  and  the  defendant  was 
entirely  dependent  upon  this  salary  to  support 
himself  and  his  family : — Held,  reversing  the 
judgment  of  the  King's  Bench  Division  (from 
which  Barton,  J.,  had  dissented)  that  the  Court 
had  discretion  to  vary  the  order  of  the  Judge 
of  first  instance  as  to  the  amount  of  the  salary 
which  ought  to  be  attached.  Boyd  v.  Stewart 
App.,  2  N.  I.  J.  R.  198 

5. Equitable     execution  —  Annuity  — 

Marriage  settlement.']  The  Court  (reversing  the 
King's  Bench  Division)  appointed,  on  the  appli- 
cation of  the  plaintiffs,  a  receiver  by  way  of 
equitable  execution  over  an  annuity  of  £5  yearly 
which  was  payable  to  the  settlor  under  a  cove- 
nant in  a  marriage  settlement  made  by  the 
defendant  as  settlor  on  the  marriage  of  his 
daughter.    Bank  of  Ireland  v.  Byrne 

App.,  5  N.  I.  J.  R.  288 

6&  7. Equitable  execution — Application 

in,  King's  Bench  while  matter  pending  in  Chancery.] 
A.  B.  was  entitled,  under  the  will  of  C.  D.,  to  a 
life  interest  in  a  moiety  of  the  residuary  estate, 
portion  of  which  had  been  invested  in  two 
louses  in  Belfast.  E.  F.  obtained  judgment  in 
the  King's  Bench  Division  against  A.  B.  for 
£605  16s.  and,  having  registered  same  as  a  judg- 
ment mortgage  against  A.  B.'s  interest  in  the 
two  houses,  obtained  from  the  Master  of  the 
Rolls  an  order  declaring  said  sum  of  £605  16s. 
well  charged  on  the  two  houses  and  appointing 
a  receiver.  Subsequently  E.  F.,  thinking  that 
the  two  houses  were  not  a  sufficient  security  for 
the  amount  of  the  judgment  debt,  applied  to  the 
King's  Bench  Division  to  appoint  a  receiver  by 
way  of  equitable  execution  over  the  defendant's 
interest  under  the  will  of  C.  D.  : — Held,  that  as 
a  receiver  had  already  been  appointed  by  the 
Master  of  the  Kolls  the  present  application 
should  be  made  to  him  and  not  to  the  King's 
Bench  Division,  and  he  could,  if  he  thought  fit, 
direct  the  moneys  received  to  be  paid  in  a 
particular  way.     Alexander  v.  Beggs 

App.,  44  I.  L.  T.  R.  102 

8. Equitable  execution  —  Assignment  of 

chose  in  action — Beceiver  by  way  of  equitable 
execution  appointed  before  notice  of  assignment 
served — Priorities — Supreme  Court  of  Judicature 
Act  (Ireland),  1877,  s.  28  (?i)— Interpleader- 
Costs.']  An  assignee  for  value  of  a  debt  has 
prioity  over  a  person  who  subsequently  obtains 
an  order  appointing  him  receiver  by  way  of 
equitable  execution  over  such  debt,  although 
the  order  was  obtained  before  notice  of  the 
assignment  was  given  by  the  assignee  to  the 
debtor.     In  re  Bristow 

K.  B.,  [1906]  2  I.  R.  215  ;  40  I.  L.  T.  R.  30 
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9. ■  Equitable    execution  —  Charges    in 

Land  Judge's  Court.]  The  plaintiff  had  obtained 
judgment  against  defendant  as  administrator 
of  J.  C.  8.  As  such  administrator,  defendant 
was  entitled  to  charges  and  large  arrears  of 
interest  affecting  estates  of  J.  C.  8.,  of  which 
a  sale  was  pending  in  the  Land  Judge's  Court. 
The  said  charges  were  set  out  in  the  final 
schedule  of  incumbrances  : — Held  (affirming  the 
King's  Bench  Division),  that  the  plaintiff  was 
not  entitled  to  an  order  appointing  a  receiver 
by  way  of  equitable  execution  in  respect  of  such 
charges.    M'Causland  v.  O'Callaghan 

App.,  3  N.  I.  J.  R.  144 

10. Equitable  execution — Clerh  of  petty 

sessions — Salary  of — Assignment — Public  policy.] 
A  petty  sessions  clerk  covenanted  to  assign  his 
official  salary  to  plaintiff  to  secure  an  annuity. 
The  plaintiff,  having  recovered  judgment  for 
arrears  of  the  annuity,  obtained  an  order  for  the 
appointment  of  a  receiver  by  way  of  equitable 
execution  over  the  future  salary  of  the  petty 
sessions  clerk : — Held,  that  the  order  for  the 
appointment  of  a  receiver  by  way  of  equitable 
execution  ought  to  be  discharged.  Per  Kenny,  J., 
a.  clerk  of  petty  sessions  is  a  public  and  judicial 
officer,  and  the  assignment  of  his  salary  would  be 
contrary  to  public  policy  and  unenforceable. 
M  Creery  v.  Bennett  K.  B.,  [1904]  2  I.  R.  69; 
37  I.  L.  T.  R.  240 ;  4  N.  I.  J,  R.  13 

11.  — -  Equitable  execution— De6i  due,  by 
bankrupt.]  A  judgment  creditor  is  entitled  to 
an  order  appointing  a  receiver  by  way  of  equit- 
able execution  over  such  sum  (if  any)  as  may 
become  payable  by  way  of  dividend  or  otherwise 
to  the  debtor  out  of  the  estate  of  a  bankrupt  on 
whose  statement  of  affairs  the  judgment  debtor 
appears  as  a  creditor.  Longdate  Chemical 
Manure  Co.  v.  Ointy         K.  B.,  41  I.  L.  T.  R.  40 

12. Equitable  execution  —  Debts  due  to 

judgment  debtors — Toum  Commissioners — Deben- 
ture-holders.] The  defendants  were  town  com- 
missioners of  Bandon.  The  predecessors  of 
defendants,  purporting  to  act  under  the  Lighting 
of  Towns  (Irejand)  Act,  1828,  built  gasworks, 
and  for  that  purpose  leased  certain  premises, 
and  raised  the  money  by  the  issue  of  debentures 
secured  on  the  gasworks  and  'ncome  arising 
therefrom,  in  respect  of  which  £1,900  was  stiU 
due  for  principal,  and  one  year's  interest  at 
6  per  cent.  The  plaintiff  having  recovered 
judgment  for  £181  applied  to  be  appointed 
receiver  by  way  of  equitable  execution  over 
sums  due  by  inhabitants  of  the  town  for  gas 
supplied  by  the  defendants.  There  was  no 
properly  capable  of  being  seized  under  an  execu- 
tion, and  the  statutory  rate  of  Is.  in  the  £  was 
insufficient  to  defray  the  statutory  obligations 
of  the  defendants  : — Held,  affirming  the  decision 
of  the  King's  Bench  Division  (Andrews  and 
Wright,  JJ.),  that  as  the  money  in  the  receiver's 
hands  would  be  liable  to  satisfy  claims  para- 
mount to  the  plaintiff's  debt,  the  application 
should  be  refused.  O'Driscoll  v.  Bandon  Town 
Commissioners 

App.,  [1907]  2  I.  R.  235  ;  41  I.  L.  T.  R.  55 
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13. Equitabe  execution — Defendant's  in- 
terest as  a  next-of-kin — No  ad/ministration.']  A 
judgment  creditor  was  appointed  receiver  by 
way  of  equitable  execution  over  the  beneficial 
interest  of  the  defendant  in  the  assets  of  her 
father,  to  whom  no  administration  had  been 
taken  out.     Moorehead  v.  BicJiardson 

Boyd,  J.,  1  N.  I.  J.  R.  216 

14, Equitable  execution  —  Deposit  re- 
ceipt— Security — Coats — Order  L.,  r.  27.]  In  an 
action  where  equitable  execution  is  granted 
over  any  sum  of  money  larger  than  the  amount 
of  the  judgment  debt,  security  must  be  given 
before  the  Master.     Condon  v.  Quilter 

Q.  B.,  32  I.  L.  T.  R.  44 

15. Equitable  execution — Existing  re- 
ceiver.] A  receiver  by  way  of  equitable  execution 
will  not  be  appointed  prior  to  the  discharge  of 
an  existing  receiver  by  way  of  equitable  execu- 
tion.    Cowan  v.  Egwn     App.,  47  I.  L.  T.  R.  150 

16. Equitable  execution — Gratuity  to  em- 
ployee— Public  service  —  Superannuation  Act, 
1859.]  A  gratuity  to  a  person  who,  having  been 
an  employee  in  the  public  service,  has  been  con- 
strained to  retire  from  ill-health,  awarded  by 
Lords  Commissioners  of  the  Treasury,  under 
section  6  of  the  Superannuation  Act,  1859,  -is 
not  attachable  by  process  of  law  to  answer  a 
judgment  recovered  against  such  employee. 
Timothy  v.  Day 

K.  B.,  App.,  [1908]  2  I.  R.  26,  30; 
40  I.  L.  T.  R.  263 

17. Equitable    execution — Injunction  in 

aid  o/.]  Where,  at  the  instance  of  a  judgment 
creditor,  a  receiver  by  way  of  equitable  execu- 
tion was  appointed  over  sums  of  money  secured 
by  promissory  notes  payable  to  a  judgment 
debtor : — Held,  that  an  injunction  would  issue 
to  restrain  the  judgment  debtor  from  endorsing 
over  or  otherwise  dealing  with  the  promissory 
notes.     Clarice  v.  Shepherd 

K.  B.,  4  N.  I.  J.  R.  31 

IS. Equitable  execution — Judgment  over 

six  years'  old — Ex  parte  application.]  A  judgment 
creditor  can,  on  an  ex  parte  application,  obtain 
an  order  appointing  a  receiver  by  way  of  equit- 
able execution,  even  though  his  judgment  is 
over  six  years'  old.  Boyd  and  others  v.  Hehir 
K.  B„  41 1.  L.  T.  R.  130 

19. Equitable  execution — Legacy  under  a 

will — Probate  not  taken  out.]  A  judgment  debtor 
was  entitled  under  the  will  of  a  testatrix, 
probate  of  which  had  not  yet  been  obtained,  to 
a  legacy  of  £1,000  and  also  to  one  halt  of  the 
residue  of  the  property  comprised  in  the  will : — 
Held,  that  a  judgment  creditor  was  entitled  to 
have  a  receiver  appointed  over  the  interest 
which  the  judgment  debtor  obtained  by  the  will. 
Hutchinson  v.  Humphreys     K.  B.,  2  N.  I,  J.  R,  3 

20. Equitable  execution — Money  payable 

under  Grand  Jury  contract — Maintenance  of  public 
road.]  A  receiver  by  way  of  equitable  execution 
cannot  be  appointed  over  the  amount  payable 
on  foot  of  a  Grand  Jury  contract  for  maintaining 
a  public  load  until  the  work,  the  subject-matter 
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of  the  said  ccntract,  has  been  duly  executed, 
according  to  the  terms  of  the  contract,  up  to 
the  date  of  contract.     In  re  Johnson 

Q.  B.,  [1898]  2  I.  R.  551 

21. Equitable    execution  —  Motion    on 

notice — Change  of  practice  in  the  Ki/ng's  Bench 
Division.]  The  appointment  of  a  Eeceiver  by 
way  of  equitable  execution  should  be  made  by 
application  on  notice  of  motion  and  not  ex  parte. 
Campbell  v.  Uslwr  App.,  47  I.  L.  T.  R.  16& 

[But  see  now  [1919]  2  I.  R.  p.  338.] 

22.  • Equitable  execution — National  school 

teacher's  salary.]  The  plaintiff  sought  to  be 
appointed  receiver  by  way  of  equitable  execu- 
tion over  a  sum  of  £23  10s.,  the  amount  of  a 
quarter's  salary  due  to  the  defendant,  a  national 
school  teacher,  by  the  Commissioners  of  National 
Education,  and  the  draft  for  which  was  in  the 
hands  of  the  defendant's  school  manager. 
Plaintiff's  affidavit  showed  that  he  had  obtained 
judgment  for  £43  5s.,  with  £5  16s.  costs,  that 
the  judgment  was  still  unsatisfied,  and  that 
only  a  small  portion  of  the  amount  due  could  be 
obtained  off  the  goods  and  chattels  of  the 
defendant.  Boyd,  J.,  made  no  rule  on  the  order, 
on  the  ground  that  there  was  no  statement  in 
the  affidavit  as  to  whether  the  defendant  had  a 
family  to  support  out  of  the  sum  sought  to  be 
attached  : — Held  (reversing  the  King's  Bench 
Division),  that  the  plaintiff  was  entitled  to  the 
order  sought.     Weir  v.  Devlin 

App.,  3  N.  I.  J.  R.  128 

23. Equitable  eMeafaon— National  school- 
master— Instalment  of  salary  actually  due — Public 
poUay.]  The  Court  has  jurisdiction  to  appoint 
a  receiver  over  an  instalment  of  a  national 
schoolmaster's  salary  which  has  actually  become- 
due.  It  is  not  against  public  policy  that  an 
instalment  of  such  a  salary,  when  actually  due, 
should  be  liable  to  execution.  Picton  v.  Giillen 
App.,  [1900]  2  I.  R.  612  ;  34  I.  L.  T.  R.  13» 

24. Equitable  execution — Over  "  a   sum 

of  £15  15s.  and  costs  of  action  when  taxed."]  A. 
obtained  a  verdict  for  £40  15s. ;  and,  £25  having, 
been  lodged  in  Court,  judgment  was  entered  for 
A.  for  £15  15s.,  and  the  costs  of  the  suit  when 
taxed  and  ascertained,  and  an  order  made  that 
the  £25  be  paid  out  to  A.'s  solicitor.  B.  having 
an  unsatisfied  judgment  against  A.,  applied  to 
be  appointed  receiver  by  way  of  equitable 
execution  over  the  sum  of  £15  15s.  and  thff 
amount  of  the  taxed  costs : — Held,  that  an 
order  should  be  made  appointing  him  receiver 
over  the  sum  of  £15  15s.,  but  subject  to  any 
prior  right  of  A.'s  solicitor  arising  by  reason  of' 
his  lien  for  unpaid  costs.  Johnston  v.  M'CuBagh 
K.  B.,  42  I.  L.  T.  R.  180 

25. Equitable   execution — Over  costs  of 

remitting  motion  awarded  by  Court  of  Appeal' 
after  action  remitted — Pending  action — Unsatisfied 
judgment]  The  plaintifi  in  his  writ  claimed 
damages  for  false  arrest  and  malicious  prosecu- 
tion. The  defendant  moved  to  have  the  action 
remitted  for  trial  before  the  Recorder  of  Belfast, 
and  the  action  was  accordingly  remitted.  The- 
plaintiff  appealed  to  the  Court  of  Appeal  from. 
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the  order  of  remittal,  and  was  ordered  to  pay 
the  costs  of  appeal  when  taxed  by  the  Taxing 
Master.  The  action  came  on  for  trial  before  the 
Recorder,  who  made  a  decree  against  the  defen- 
dant for  certain  damages  and  costs.  The  taxed 
costs  of  the  appeal  motion  amounted  to 
£13  7s.  9d.,  a  less  sum  than  the  amount  of 
the  decree,  and  the  defendant,  subsequently, 
applied  to  the  High  Court  for,  and  obtained, 
an  order  appointing  him  Receiver  over  the  said 
sum  in  his  hands  to  satisfy  his  demand  for  costs. 
The  order  for  the  appointment  of  Receiver  was 
applied  for  and  made  in  the  title  of  the  action. 
The  present  motion  was  instituted  accordingly 
for  an  order  "  that  the  order  of  this  Honourable 
Court  appointing  a  Receiver  be  set  aside  on  the 
ground  that  there  was  not  then,  or  since,  any 
such  action  pending  in  the  High  Court,  and  on 
the  ground  that  there  was  no  hindrance  to 
execution  at  law,"  and  for  the  costs  of  the 
application  : — Hdd,  that  there  was  an  existing 
judgment  of  the  High  Court  which  the  Court 
would  aid  by  way  of  equitable  execution. 
Motion  refused  with  costs.  Murphy  v.  Lavery 
K.  B.,  47  I.  L.  T.  R.  272 

26. Equitable     execution  —  Pension  — 

Royal  Irish  Gonstabulary.'\  The  Court  has  power 
to  appoint  a  receiver  over  the  pension  of  a 
retired  officer  of  the  Royal  Irish  Constabulary, 
The  proper  form  of  such  an  order  settled. 
Manning  v.  Mullins 

Q.  B.,  App.,  [1898]  2 1.  R.  84  ;  31 1.  L.  T.  R.  53 
27.  — —  Equitable  execution — Bates.]  The 
defendants  were  constituted  the  Town  Commis- 
sioners of  Bandon,  under  the  Towns  Improve- 
ment Act,  1854.  Upon  the  application  of  the 
plaintiff,  who  had  obtained  an  unsatisfied  judg- 
ment, the  Court  appointed  a  receiver  by  way  of 
equitable  execution  over  so  much  of  the  surplus 
of  the  rates  as  should  be  sufficient  to  discharge 
the  judgment  of  the  plaintiff.  Gibbons  v.  Bandon 
Town  Commissioners         K.  B.,  3  N.  I.  J.  R.  145 

28. Equitable  execution — Rents  of  houses 

(hi  properi-y  of  the  defendant.]  The  defendant 
was  the  owner  of  two  houses  at  T.  in  the  County 
of  Galway,  one  of  which  was  let  as  the  police 
barracks  at  £30  a  year,  and  the  other  was  let  at 
£24  a  year.  The  rent  payable  by  the  defendant 
for  the  plot  of  grotmd  on  wMch  the  houses 
were  built  was  £1 ;  the  taxes  payable  in  respect 
of  the  barracks  were  £2  13s.,  and  in  respect  of 
the  other  house  lis.  The  plaintiff  was  a  judg- 
ment creditor,  who  had  issued  a  writ  of  fieri 
facias  against  the  defendant,  to  which  there  was 
a  return  of  nulla  bona.  Plaintiff  applied  that  he 
should  be  appointed  receiver  by  way  of  equitable 
execution : — Held  (affirming  the  decision  of 
Kenny,  J.),  that  the  application  should  be 
refused.  Orr  v.  Grierson  (28  L.  R.  I.  20)  dis- 
tinguished.    Gohen  V.  Ruddy 

App.,  [1905]  2  I.  R.  56  ;  5  N.  I.  J.  R.  43 

29. Equitable  execution — Right  to  sue  in 

his  own  name — Legacies  charged  on  land.]  A 
testator  by  his  will  bequeathed  aU  his  property, 
which  included  certain  lands,  to  his  son  John, 
and  directed  John  to  pay  legacies  of  £50  each 
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to  the  testator's  other  children,  Patolok,  Kate, 
and  Mary  Jane.  The  plaintiff  obtained  judg- 
ment against  Patrick  for  £34  8s.  8d.  and 
£14  5s.  3d.  costs,  and  was  appointed  receiver 
by  way  of  equitable  execution  over  the  legacies 
of  £50,  payable  to  Patrick  under  his  father's 
will.  The  plaintiff  brought  an  Equity  Civil  BUI 
as  such  receiver  claiming  payment  of  Patrick's 
legacy  of  £50,  or  so  much  thereof  as  would  dis- 
charge his  debt  and  costs,  or  that  the  trusts  of 
the  will  should  be  carried  out  under  the  Court : — 
Held,  that  the  legacies  were  charged  on  the 
lands,  but  that  an  equitable  receiver  was  not 
entitled  to  bring  an  action  in  his  own  name,  and 
the  suit  must  be  dismissed.  Owens  v.  DormeUy 
Cir.  Cas.,  Palles,  C.B.,  36  I.  L.  T.  R.  174  ; 
3N.I.J.R.8 
30. Equitable  execution — Salary  accru- 
ing— Order  L.,  r.  27.]  The  Court  will  not  appoint 
a  receiver  by  way  of  equitable  execution  over 
an  unearned  or  accruing  salary ;  the  proper 
procedure  to  adopt  in  such  case  is  to  apply  for 
an  order  for  payment  by  instalments.  Michaels 
V.  Michaels  (unreported)  followed.  Lyons  d:  Go. 
V.  Harrison  Q.  B.,  31  I.  L.  T.  R.  180 

31. Equitable  execution — Small  amount.] 

The  plaintiff  sought  to  have  a  receiver  appointed 
by  way  of  equitable  execution  over  certain  rent 
due  to  the  defendant,  to  satisfy  a  balance  of  a 
judgment  debt  amounting  to  £7  odd.  Owing 
to  the  smallness  of  the  amount,  the  Judge  of 
first  instance  intimated  that  the  application 
should  be  made  to  the  Divisional  Court.  The 
Divisional  Court  granted  the  order,  but  without 
costs.     Provincial  Bank  v.  Fitzgerald 

K.  B.,  2  N.  I.  J.  R.  262 

32. ■  Equitable  execution — Sum  payable  to 

receiver  exceeding  amount  of  judgment  debt — ■ 
Order  L.,  r.  27.]  The  King's  Bench  Division 
will  not  appoint  a  receiver  by  way  of  equitable 
execution  over  a  gale  of  rent  which  exceeds  the 
amount  of  the  judgment  debt  sought  to  be  thus 
realised.  Per  Holmes,  L.J.^Where  a  judgment 
debtor  is  in  receipt  of  rents  from  lands  in 
Ireland,  from  which  rents  the  judgment  creditor 
desires  to  satisfy  his  debt,  the  judgment  should 
be  registered  as  a  judgment  mortgage  against 
the  estate  of  the  judgment  debtor  in  such  lands. 
The  judgment  creditor  can  then  require  the 
persons  pajdng  rent  to  such  judgment  debtor 
to  pay  their  rent  to  him,  and  can  thus  realise 
the  amount  of  his  debt.     Donohoe  v.  Flavelh 

App.,  41 1.  L.  T.  R.  133 
33. Equitable  execution  —  Superannua- 
tion allowance — Public  service — 22  Vict.,  v.  26 
(Superannuation  Act,  1859),  ss.  10  and  11.]  The 
Court  will  not  appoint  a  receiver  by  way  of 
equitable  execution  over  future  instalments  of  a 
superannuation  allowance,  granted  under  section 
10  of  the  Superannuation  Act,  1859,  to  a  public 
servant,  if  such  servant  is,  at  the  time  of  the 
application  to  appoint  a  receiver,  under  the  age 
of  sixty  years.     MacDonald  v.  0' Toole 

K.  B.,  [1908]  2  I.  R.  386  ;  42  I.  L.  T.  B.  78 

34. Equitable  execution— Tme  value  of  a 

holding — Amount  unascertained.]    The  Court  will 
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appoint  a  receiver  by  way  of  equitable  execution 
over  the  amount  of  the  true  value  of  a  holding 
where  the  application  to  fix  the  true  value  has 
been  heard,  but  the  judgment  not  yet  delivered. 
Thackaberry  v.  O'NdU   App.,  35  I.  L.  T.  B.  169; 

1  N.  I.  J.  B.  185 

Assets  of  partner  36  I.  L.  T.  R.  81  ; 

2  N.  I.  J.  R.  83 
See  Practice — Charging  Order.    3. 

Equitable  execution  —  Annuity — ^Married 

woman — Restraint  from  anticipation 
30 1.  L.  T.  B.  115 
See  Husband  and  Wife — Married  Women's 
Property  Acts.    2. 

Equitable  execution — Bonus  in  hands  of 

Land  Commissioners 

45  I.  L.  T.  B.  218,  220,  note 
See  Land  Purchase  Acts— Vesting  Order.  9. 

Equitable  execution — Costs. 

34 1.  L.  T.  R.  189 
See  Practice — Costs.    8. 

Equitable  execution — Costs 

37  I.  L.  T.  539 
See  Practice— Costs.    27. 
— • —  Equitable  execution — Delay  in  perfecting 
security — Charging  order 
[1901]  1  I.  B.  511  ;  35  I.  L.  T.  B.  200  ; 
2  N.  I.  J.  R.  39 
See  Practice — Charging  Order  (and  Stop 
Order).    4. 

Equitable  execution  —  Married  woman — 

Restraint  on  anticipation 

[1895]  2  I.  B.  169 
See  Husband  and  Wife — Separate  Estate 
2. 

Equitable  execution  —  Married  woman — 

Restraint  on  anticipation 

[189F]  2  I.  B.  123 
See  Husband  and  Wife — ^Married  Women's 
Property  Acts.    3. 
—  EquitaLle  execution — Priority 

[1899]  1 1.  B.  229 
See  Mortgage  Priority.    2. 

PRACTICE— REFEBENCE  TO  MASTEB. 

1,  Accounts — Question  jor  jury — Fimal 

judgment — Order  XXXVI.,  r.  & — Counterclaim.'] 
A  matter,  which  is  only  one  of  account  when  a 
primary  question  of  liability  has  been  first 
decided,  will  not  be  referred  under  Or.  XXXVI., 
r.  6.  Liberty  to  mark  final  judgment  will  not 
be  given  upon  a  motion  to  refer,  unless  a  cross 
notice  is  served  for  that  purpose.  Murphy  v. 
O^Malley  and  others 

Vac.  J.,  Madden,  J.,  28  I.  L.  T.  R.  137 

2. Judgment  marked  in  accordance  with 

master's  certificate — Regularity  of,  notwithstand- 
ing notice  of  motion  to  vary  certificate — Surprise 
and  bad  faith — Order  XXXVI.,  rr.  6,  39,  43— 
Order  LVI.,  rr.  5,  7.]  Where  a  matter  of  account 
is  referred  to  the  master  under  Or.  XXXVI.,  i".  6, 
and  in  thp  order  of  reference  it  is  also  ordered 
that  judgment  be  entered  in  accordance  with  the 
master's  certificate,  judgment  entered  in  the 
office  on  the  certificate  is  regular,  notwithstand- 
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ing  that  within  four  days  from  the  filing  of  the 
certificate  the  defendant  served  a  notice  of 
motion  to  vary  the  same.  Where  the  above 
motion  to  vary  the  certificate,  and  also  a  cross 
motion  to  pay  out  of  Court  money  lodged  with 
defence,  have  been  both  adjourned  by  the 
Vacation  Judge,  a  substantial  part  of  the  money 
in  Court  being  ordered  to  be  paid  out  to  the 
plaintifE  in  the  meanwhile,  judgment  marked 
pending  these  adjourned  motions  for  the  balance 
of  the  amount  due  on  the  master's  certificate 
will  not  be  set  aside  as  obtained  by  surprise  or 
bad  faith. .  Order  XXXVL,  r.  39,  and  subse- 
quent rules  do  not  apply  to  references  made 
under  Or.  XXXVI.,  r.  6.  Fitzsimons  v.  Condon 
App.,  36  I.  L.  T.  R.  185  ;  3  N.  I.  J.  R.  218 

PRACTICED— RELATOR. 

Information — Appearance  in  person — Staying 
proceedings — Signature  to  writ  and  statement  of 
claim — Order  IV.,  rr.  1,  2.]  In  an  information 
at  suit  of  the  Attorney-General  he  alone  is  re- 
cognised by  the  Court  as  plaintifE,  and  the 
relator  must  issue  the  writ  and  deliver  the  state- 
ment of  claim  by  a  solicitor,  who  (though  in 
accordance  with  recognised  practice  he  may  be 
selected  by  the  relator)  is  treated  as  solicitor 
for  the  Attorney-General.  Accordingly,  when 
the  writ  of  summons  was  issued  and  signed,  and 
the  statement  of  claim  signed  and  delivered  by 
the  relator  in  person,  the  Court,  on  the  applica- 
tion of  the  defendants,  stayed  the  proceedings. 
The  writ  and  statement  of  claim  in  such  a  case 
being  nullities,  a  defendant  is  not  precluded  from 
making  such  an  application  by  having  entered 
an  unconditional  appearance  to  the  writ. 
Attorney-Oeneral  (Humphreys)  v.  Governors  of 
Erasmus  Smith's  Schools 

App.,  [1910]  1 1.  B.  325 

PBACTICE— BEMITTING. 

{a)  Oenfeai,. 

1. Action    not    set    down  —  Amending 

Order — Future  sessions.']  The  Court  has  juris- 
diction to  amend  a  remitting  order  in  an  action 
which  has  not  been  set  down  for  hearing  before 
the  County  Court  Judge,  by  inserting  a  future 
sessions  in  the  order  as  the  date  for  the  hearing. 
Boyle  V.  Kavamagh  4  N.  I.  J.  R.  16 

2. Affidavit  —  Defective  copy  sprve'! — 

Impossibility  of  renewi'xg  motion.  ]  On  a  motion 
to  remit,  the  copy  of  the  affidavit  grounding  the 
motion  served  on  the  plaintiff  was  defective 
in  that  the  name  of  the  Commissioner  before 
whom  the  affidavit  was  sworn  did  not  appear. 
The  motion  could  not  have  been  renewed,  as 
the  time  for  moving  to  remit  had  elapsed : — 
Held,  that  in  such  a  case  the  Court  wUl  give 
liberty  to  the  defendant  to  amend  the  copy 
and,  if  necessary,  will  adjourn  the  motion  to 
enable  the  true  copy  to  be  served.  Nagh  v. 
Sullivan  (6  L.  R.  I.  149)  followed.  O'NeiU  v. 
'Walsh  K.  B.,  40  I.  L.  T.  R.  213 

3. Amendment  of  order.]    By  an  order 

dated  June  30th,  1904,  an  action  was  remitted 
to  the     "  next  sessions "  to  be  held  by  the 
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Becoider  of  Belfast.  The  next  sessions  were 
held  on  July  1st.  The  following  sessions  were 
held  on  September  20th,  and  the  action  was  set 
down  for  hearing  by  neither  of  the  parties  at 
either  sessions.  The  Court  made  an  order  that 
the  remittal  order  should  be  amended  by  re- 
mitting the  action  to  the  next  January  sessions 
in  lieu  of  the  sessions  mentioned  in  the  order 
of  June  30th.    Mann  v.  M'Lachlan 

K.  B.,  5  N.  I.  J.  R.  3 

4. DlfSeult  and  complicated  questions.] 

Where  the  Court,  without  holding  that  the 
plaintifi  on  his  affidavits  had  shown  a  cause  of 
action,  found  that  the  question  whether  the 
defendants  had  been  guilty  of  negligence,  and 
were,  therefore,  liable,  was  a  difficult  and  com- 
plicated one,  it  refused  to  remit  the  action  for 
trial  to  the  inferior  Court.  Patton  v.  Smithfield 
Flax  Spinning  Co.  App.,  3  N.  I.  J.  R.  47 

5. Notice    of    motion  —  Amendment.] 

Action  to  recover  a  liquidated  sum  due  on  a 
contract.  Notice  framed  under  the  6th  (tort) 
section  of  the  Common  Law  Procedure  Act 
(Ireland),  1870,  instead  of  the  5th  section : — 
Held,  that  leave  should  be  given  to  amend  the 
notice,  and  that  the  order  should  be  made  to 
remit  under  the  5th  section.     Levi  v.  Cohen 

App.,  38  I.  L.  T.  R.  245 

6. Notice  of  motion  erroneously  framed 

under  5th  (contract)  section  —  Amendmenfi 
Where  a  notice  of  motion  to  remit  an  action 
for  breach  of  promise  of  marriage  was  framed 
vmder  the  5th  (contract)  section : — Seld,  that 
the  Court  could  amend  the  notice  so  as  to  frame 
it  under  the  6th  (tort)  section.  Crooks  v.  Gibson 
(unreported)  followed.    M' Carney  v.  Beatty 

K.  B.,  [1907]  2  I.  R.  129;  41  I.  L.  T.  R.  32 

7. Notice  of  motion — Time  for  serving — ■ 

Acceptance  of  service  of  writ  by  solicitor — Form 
of — Appearance — R.  8.  C,  Ireland  (1905,  22nd 
February),  Order  IX.,  r.  1.]  When  service  of  a 
writ  of  summons  is  accepted  by  a  defendant's 
solicitor  in  the  following  terms  : — "  I  accept  ser- 
vice of  this  writ  on  behalf  of  the  defendant,  and 
undertake  to  enter  an  appearance  thereto,"  the 
time  within  which  the  defendant  may  move  to 
have  the  action  remitted  to  the  County  Court, 
under  section  5  or  6  of  the  Common  Law  Pro- 
cedure Act  (Ireland),  1870,  runs  from  the  date 
of  the  entry  of  the  appearance,  and  not  from 
the  date  when  service  is  accepted.  M'Farland 
V.  Lloyd  (30  L.  R.  I.  248)  followed.  Harrison 
and  another  v.  Lundy     K.  B.,  [1909]  2  I.  R.  760 

8. Moving   after   appearance   requiring 

statement  of  claim — Service  of  writ  accepted — 
Without  prejudice.]  In  an  action  for  work  done 
and  eervioes  rendered  for  an  amount  within  the 
jurisdiction  of  the  County  Court  the  defendant's 
solicitor  accepted  service,  and  undertook  to 
enter  appearance  without  prejudice  to  his  right 
to  apply  to  remit  the  action,  and  appearance 
was  subsequently  entered  requiring  the  delivery 
of  a  statement  of  claim,  without  stating  it  was 
without  prejudice  to  a  motion  to  remit  or  any- 
thing to  that  effect.  The  defendant,  two  days 
subsequent  to   the   entry  of   the   appearance. 
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served  a  notice  stating  that  the  appearance  had 
been  entered  without  prejudice  to  defendant's 
right  to  apply  to  remit  the  action : — Held,  that 
the  notice  of  motion  to  remit  served  afterwards 
was  not  irregular,  and  the  Court  remitted  the 
action.     M' Kenny  v.  Lord  Mayo 

Q.  B.,  32  I.  L.  T.  R.  118 

9. One    of    two    defendants — Time — 

"  Application."]  In  an  action  in  which  there 
were  several  defendants,  none  of  whom  had 
entered  an  appearance,  a  notice  of  motion  to 
remit  was  served  upon  the  plaintiff  within  the 
eight  days  prescribed  by  the  Common  Law 
Procedure  Act  (Ireland),  1870.  The  motion 
was  on  behalf  of  only  one  defendant,  and  none 
of  the  other  defendants  having  been  served  with 
the  notice  of  motion,  nor  having  joined  in  the 
motion,  the  Court  ordered  the  application  to 
stand  until  the  remaining  defendants  had 
been  served.  The  notice  of  motion  was 
not  served  upon  these  defendants  until  after 
the  expiration  of  the  prescribed  eight  days.  It 
was  contended  upon  the  adjourned  hearing  of  the 
motion,  that  it  was  late,  as  the  original  notice 
of  motion  was  defective  : — Held,  that  the  motion 
was  in  time  and  regular ;  that  it  was  a  matter 
within  the  discretion  of  the  Court  to  have  the 
remaining  defendants  served  with  the  notice  of 
motion,  and  that  the  plaintiff  had  not  been 
prejudiced  in  any  way.  Dobson  v.  Boyd  and 
others  K.  B.,  4  N.  I.  J.  R.  75 

10. Power  to  rehear  motion — Appeal] 

When  a  judge  has  pronounced  an  order  on  a 
remitting  motion,  the  matter  is  concluded  and 
cannot  be  reheard.  An  order  so  pronounced  can 
only  be  altered  on  an  appeal.  Muldoon  v. 
Barron  App.,  1  N.  I.  J.  R.  41 

11. Time.]      In    computing    the    time 

within  which  an  application  to  remit  should 
be  made,  the  Court  refused  to  alter  the  settled 
practice  that  the  holidays  are  to  be  ascertained 
by  reference  to  the  Judicature  Act,  and  not 
by  the  Common  Law  Procedure  Acts.  BM  v. 
Whan  App.,  29  I.  L.  T.  297 

12. Time— 33  cfc  34  Vict.,  c.  109,  s.  5— 

Appearamce.]  Where  an  unqualified  appearance 
has  been  entered  the  Court  will  not  remit  the 
action.     M'Cvllagh  v.  Cairns 

Q.  B.,  29  I.  L.  T.  R.  126 

13. Time    for    moving — Amendment    of 

writ.]  The  writ  in  the  action  was  served  on  the 
defendant,  who  entered  an  unconditional 
appearance.  Subsequently  the  plaintiff  got  an 
order  for  leave  to  amend  the  writ.  The 
amended  writ  and  the  order  giving  leave  to 
amend  were  then  served  on  the  defendant's 
solicitor,  who  instituted  a  motion  to  remit  the 
action.  This  motion  was  instituted  within  eight 
days  from  the  service  of  the  amended  writ,  but 
not  within  eight  days  from  the  original  service 
of  the  writ : — Held,  that  the  action  could  bo 
remitted.     Thornton  v.  M'Grath 

K.  B.,  4  N.  I.  J.  R.  128 

14. Unconditional  appearance  to   writ.] 

The  only  exceptions  to  the  general  rule  that  an 
unconditional  appearance  is  a  waiver  of  the 
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right  to  move  to  remit  are  cases  where  the  defen- 
dant intimates  to  the  plaintiff,  either  before  or 
at  the  time  of  entering  appearance,  that  the 
appearance  is  without  prejudice  to  a  motion  to 
remit.  Action  by  domestic  servant  for  libel  and 
£1  10s.  wages  in  lieu  of  a  month's  notice. 
Acceptance  of  service  by  solicitor  and  uncon- 
ditional appearance  entered  requiring  delivery 
of  statement  of  claim : — Held,  both  on  the 
ground  that  the  appearance  was  unconditional 
and  on  the  ground  that  the  action  combined 
claims  in  contract  and  tort  that  the  action  could 
not  be  remitted.    Collins  v.  Burdett 

App.,  5  N.  I.  J.  R.  1 

15. Unqualified  appearance  entered.]  An 

application  to  remit  was  made  by  a  defendant 
who  had  entered  an  unqualified  appearance  and 
called  for  a  statement  of  claim.  The  motion 
was  refused.     MoUoy  v.  Donegal  By.  Go. 

K.  B.,  3  N.  I.  J.  R.  257 

16. Witnesses  residing  out  of  Ireland.] 

Where,  on  a  motion  to  remit,  it  appears  to  the 
Court  that  witnesses  material  to  the  plaintiff's 
case  reside  outside  Ireland,  the  Court  will  not 
remit.  MagiU  v.  Harden   K.  B.,  40  I.  L.  T.  R.  247 

(6)   CoNTEAOT. 

17. Action  for  less  than  fifty  pounds — 

Trade  custom — Witnesses'  expenses  in  the  Cownty 
Courts  The  Court  refused  to  remit  an  action 
to  recover  a  sum  of  £20  16s.  due  to  a  plaintiff 
(who  resided  in  Liverpool),  on  foot  of  an  alleged 
contract,  where  an  important  question  of  trade 
custom  was  likely  to  arise  on  the  hearing,  and 
it  was  possible  thAt  the  maximum  of  five  pounds 
for  the  expenses  of  each  witness  would  be  in- 
adequate.    M'Kibbin  v.  Condon 

Q.  B.,  33  I.  L.  T.  R.  89 

18. Action  lor — Tithe  rentcharge.'\  Where 

an  action  was  brought  in  the  Superior  Courts 
for  £5  2s.  7d.,  arrears  of  tithe  rentoharge,  the 
Court  remitted  the  action.  Irish  Land  Com- 
mission V.  GouUer  Q.  B.,  30  I.  L.  T.  496 

19. Claim  over  £50 — Seduced  below  £50 

by  tender  before  action,  and  lodgment  in  Court 
after  action.']  Where  a  writ  was  indorsed  with  a 
claim  in  contract  for  £60,  and  the  defendant 
had  admittedly  made  a  legal  tender  of  £16  before 
action,  and  lodged  that  sum  in  Court  after 
action  brought  :■ — Held,  that  the  action  could 
not  be  remitted  under  section  5  of  the  Common 
Law  Procedure  Act.  Clancy  v.  Byan  (17  I.  L. 
T.  R.  110)  not  followed.     Owen  v.  Moebuch 

Sub  nom.  Owen  v.  De  Soebeck. 

K.  B.,  36  I.  L.  T.  R.  63  ;  2  N.  I.  J.  R.  84 

20. Cross-motton  for   final  judgment — 

Costs.l  Defendant  having  served  notice  of 
motion  to  remit,  accompanied  by  an  afSdavit 
showing  there  was  a  bona  fide  dispute  between 
the  parties,  plaintiff  served  a  cross-notice  of 
motion  for  fmal  judgment.  The  action  being 
remitted,  and  the  final  judgment  motion  dis- 
missed, the  defendant  was  allowed  £2  2s.  costs 
of  the  final  judgment  motion,  and  the  costs  of 
remittal  were  made  costs  in  the  cause.  Stach  v. 
Clifton  Q.  B.,  32  I.  L.  T.  R.  38 
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21. Defence.]    The  Court  will  not  remit 

a  case  under  section  5  of  the  Common  Law 
Procedure  Act,  1870,  unless  they  are  satisfied 
that  some  real  defence  to  the  plaintiff's  claim  is 
suggested.  An  allegation  of  adultery  by  a 
husband  against  his  wife  living  apart  from  him 
under  a  separation  deed  containing  no  dum 
sola  et  casta  clause,  is  no  defence  to  an  action 
for  money  due  under  the  deed.  Bridgett  v. 
Bridgett  App.,  44  I.  L.  T.  R.  229 

22. £5  for  witnesses'  expenses — 14<fc  15 

Vict.,  c.  57,  s.  101 — "  Good  cause."]  On  an 
application  to  remit  an  action  under  section  5 
of  the  Common  Law  Procedure  Act,  1870,  the 
application  was  resisted  on  the  ground  that  the 
plaintiff  was  a  solicitor,  and  that  his  character 
was  involved  in  the  action ;  and,  secondly, 
on  the  ground  that  the  plaintiff  was  resident 
in  Limerick  and  the  defendant  resident  in 
Monaghan,  and  that  £5  (the  limit  which  could 
be  awarded  as  expenses  to  any  one  witness  by 
the  County  Court  Judge)  would  not  be  sufficient ; 
the  King's  Bench  Division  refused  to  remit : — 
Held  (reversing  the  order  of  the  King's  Bench 
Division),  that,  on  the  facts  appearing  in  the 
case,  the  plaintiff's  character  was  not  involved,, 
and  that  as  the  mere  residence  of  the  parties  in 
different  counties  was  not  good  cause  within  the 
meaning  of  the  section,  the  action  should  be 
remitted.  Leahy  v.  Martin  App.,  37  I.  L.  T.  R.  34 

23  &  24. Claims  in  contract  and  tort — 

Striking  out  claim  in  contract.]  In  an  action  for 
damages  for  assault,  battery,  false  imprison- 
ment, and  illegal  arrest,  and  for  breach  of  con- 
tract of  tenancy,  joined  with  a  claim  in  contract 
arising  out  of  the  same  cause  of  action,  the  Court 
has  power  to  strike  out  the  claim  in  contract 
and  remit  where  they  are  of  the  opinion  either 
that  such  joinder  is  for  the  purpose  of  ousting 
their  jurisdiction  or  that  the  action  in  contract 
is  not  a  Substantial  and  real  cause  of  action,  or 
is  only  another  way  of  stating  a  cause  of  action 
already  laid  in  tort.  (Johnson,  J.,  dissented.) 
M'Oough  V.  O'Beirne     K.  B.,  40  I.  L.  T.  R.  147 

(C)    CONTBACT  AND  ToKT 

25  &  26. Claims  in.]  Where  claims  in  con- 
tract and  tort  are  joined,  the  action  caimot  be 
remitted,  even  though  the  claim  in  contract  has 
been  satisfied,  before  motion  brought,  by  pay- 
ment into  Court  of  the  amount  claimed,  thereon. 
Trainor  v.  Mahood  (30  I.  L.  T.  E.  63)  followed. 
Booth  V.  Bewley  and  Draper 

q.  B.,  32  I.  L.  T.  R.  70 

27. Claims  in.]  In  an  action  for  dam- 
ages for  wrongful  seiziu:e,  trover  and  conversion, 
and  money  had  and  received,  the  defendant 
moved  that  the  cause  of  action  in  contract  be 
struck  out,  and  that  the  action  be  remitted 
under  section  6  of  the  Common  Law  Procedure 
Act,  1870,  the  King's  Bench  Division  refused  to 
remit  the  action  on  the  ground  that  the  Court 
of  Appeal  had  decided  in  M'Adam  v.  Johnston 
that  in  such  a  case  there  was  no  jurisdiction  to 
remit : — Held,  (1)  that  M'Adam  v.  Johnston  did 
not  lay  down  the  principle  alleged ;  (2)  that  on 
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the  facts  of  the  case  it  was  a  fit  one  to  be  tried 
in  the  Superior  Courts.  M'Adcmi  v.  Johnston 
(35  I.  L.  T.  E.  31)  distinguished  and  explained. 
Greer  v.  Hall  App.,  36  I.  L.  T.  R.  34  ; 

2  N.I.  J.  R.  Ill 
28. Claims  in.]  Where  claims  with  re- 
ference to  the  same  subject-matter  are  bona  fide 
joined  in  the  alternative  in  contract  and  tort : — 
Held,  that  the  Court  has  no  jurisdiction  to  remit 
the  action  to  the  County  Court.  M'Adam  v. 
Johnston  (35  I.  L.  T.  E.  31)  followed.  M'Mahon 
V.  Toal  K.  B.,  35  I.  L.  T.  R.  211 

29.  — ^ —  Claims  in  — ■  Amendment]  Where 
claims  in  contract  and  tort  are  joined,  the 
Court  will,  for  the  purposes  of  remittal,  amend 
the  writ  by  striking  out  the  claim  in  contract 
where  such  claim,  though  bona  fide,  is  for  a  very 
small  amount.     Clarke  v.  Doherty 

Q.  B.,  32  I.  L.  T.  R.  43 

30. Claims  in  — ■  Amendment  —  Contract 

struck  out  and  tort  remitted — Visible  mea/ns.]  In 
an  action  for  damages  for  trover  and  conversion, 
trespass,  money  had  and  received,  and  an 
account,  the  defendant  moved  that  the  causes 
of  action  in  tort  be  struck  out  and  the  action 
remitted  under  section  5  of  the  Common  Law 
Procedure  Act,  1870 : — Hdd,  that  neither  the 
claim  in  contract  nor  that  in  tort  was  of  such 
a  bogus  nature  as  to  justify  the  Court  in  striking 
it  out,  and,  further,  that  the  Court  had  no  juris- 
diction, after  the  time  for  serving  notice  of 
motion  to  remit  had  elapsed,  to  allow  the  defen- 
dant to  completely  alter  the  nature  of  his  notice, 
M'Adam  v.  Johnson.  App,,  35  I.  L.  T.  R.  31 ; 
1  N.  I.  J.  R.  31  ;  2N,  I.  J.  R.  18 

31.  Claims  in — Striking  out  one  count.] 

Where  a  plaintiff  claims  both  in  contract  and 
tort,  the  Court  has  jurisdiction  on  a  motion  to 
remit  to  strike  out  one  of  the  counts  in  the  writ 
if  satisfied  upon  the  affidavits  that  it  was 
inserted  to  prevent  remitting,  even  though  the 
notice  of  motion  does  not  ask  to  have  one  count 
struck  out.  Newbanks  v.  British  Workman's 
Assurance  Co.  Ex.,  29  I.  L.  T.  286 

32. Claims  in — Striking  out  tort]   Where 

a  writ  was  endorsed  with  counts,  both  in  con- 
tract (rent  of  a  house)  and  tort,  the  latter  con- 
sisting of  slander  in  imputing  unchastity  to  the 
plaintiff,  the  Court,  being  of  opinion  that  the 
slander  was  really  an  exchange  of  words  by 
parties  who  had  lost  their  tempers,  and  was 
not  substantial,  struck  out  the  tort  count,  and 
remitted  the  action.     Moran  v.  Wilson 

Q.  B.,  31  I.  L.  T.  547 

33. Joinder  of  claims  in  contract  and 

tort.]  Where  claims  in  contract  and  tort  are 
joined  the  Court  will  not  amend  the  writ  to 
enable  the  action  to  be  remitted  by  striking  out 
one  of  the  claims  unless  it  is  satisfied  that  the 
claim  is  a  sham  and  that  there  is  no  question 
upon  it  to  be  tried.     Devoy  v.  Ryan 

K.  B.,  52  I.  L.  T.  R.  42 

(d)  TOBT. 

34. Action    fit    to    be    prosecuted    in 

Superior  Court  —  Appeal  —  Discretion  of  Court 
below — Common  Law  Procedure  Act,  1870,  s.  6.] 
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In  an  action  brought  to  recover  damages  for 
personal  injuries  from  the  bite  of  a  vicious  ass 
belonging  to  the  defendants,  it  was  proved  by 
affidavits  that  the  plaintifE,  a  boy  thirteen  years 
of  age,  had  entered  a  cowhouse  of  his  employers 
in  which  the  ass  had  been  temporarily  left  by 
the  defendant,  tied  up  in  a  stall,  when  the 
plaintifE  was  attacked  by  the  ass,  which  bit  him 
in  the  leg,  dragged  him  into  the  manger,  and 
lacerated  his  leg.  The  plaintiff  had  suffered 
severe  injury,  part  of  the  bone  of  the  leg  had 
been  destroyed,  and  he  had  been  rendered  imable 
to  work : — Held  (reversing  the  decision  of  the 
Queen's  Bench  Division,  KtzGibbon,  L.J., 
diss.),  that  a  motion  to  remit  the  case  to  the 
County  Court  should  be  refused.  Curley  v. 
Qregan  App.,  [1895]  2  I.  R.  320  ; 

29 1.  L.  T.  R.  58 

35. Action    fit    for    Superior    Courts— 

Criminal  assault — Special  circumstances.]  An 
action  to  recover  damages  for  a  criminal  assault 
is  one  fit  to  be  prosecuted  in  the  Superior 
Courts,  but  there  may  be  special  circumstances 
in  a  particular  case  which  would  justify  an 
order  of  remittal.     M'  Fadden  v.  Agnew 

App.,  1  N.  I.  J.  R.  82 

36. Action    fit    to    be    prosecuted    in 

Superior  Court — Cause  of  action.]  On  an  appli- 
cation to  remit  to  the  County  Court  an  action 
brought  by  a  plaintiff  with  no  visible  means  for 
damages  for  injuries  sustained  through  the  negli- 
gence of  the  defendants'  servants,  the  evidence 
on  the  part  of  the  plaintiff  resisting  the  applica- 
tion, as  to  a  cause  of  action  fit  to  be  tried  in  the 
Superior  Courts,  was  that  he  was  travelling  on 
the  top  of  one  of  the  defendants'  tramcars. 
When  the  tramcar  stopped  at  a  siding,  which 
was  not  the  usual  place  for  stopping,  the  plaintiflE 
got  up  and  walked  across  to  the  top  of  the 
stairs  in  order  to  descend.  The  tramcar  started 
again,  and  he  fell  down  the  stairs  and  was 
injured  : — Held  (FitzGibbon,  L.J.,  dissenting), 
that  there  was  a  sufficient  prima  facie  cause  of 
action  disclosed,  and  that  owing  to  the  nature 
of  the  injuries  deposed  to,  and  the  loss  of  the 
plaintiff's  situation,  the  action  ought  not  to  be 
remitted.  Thomson  v.  Dublin  United  Tramyjay 
Company  App.,  36  I.  L.  T.  R.  186  ; 

3  N.  I.  J.  R.  36 
Sub  nom.  Thompson  v.  Dublin  United  Tram- 
ways Co. 

37. Action    fit    to    be    prosecuted    in 

Superior  Court.]  Where  an  action  for  assault 
was  brought  by  an  inmate  against  the  guardians 
of  a  workhouse  infirmary,  the  alleged  assault 
consisting  in  the  plaintiff's  hair  being  cut  against 
her  will  by  the  nurses  in  the  infirmary,  but  no 
force  or  violence  having  been  used,  and  it 
appearing  that  the  nurses  had  acted  in  pur- 
suance of  the  general  orders  of  the  medical 
officer  : — Held,  that  the  case  should  be  remitted 
to  the  County  Court.  Byrne  v.  Baihdrum  Union 
Guardians  App.,  36  I.  L.  T.  R.  233 

38. Action    fit    to    be    prosecuted    in 

Superior  Court — Affidavit  as  to  injuries.]  On  a 
motion  to  remit  to  the  County  Court  an  action 
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brought  by  the  plaintiff,  a  widow,  without 
visible  means,  for  personal  injuries  occasioned 
by  alleged  negligence  of  the  defendants'  servant, 
the  plaintiff's  afBdavit  stated  that  the  accident 
occurred  owing  to  bell  of  tram  being  rung  by 
the  conductor  while  she  was  descending  the 
stairs.  An  affidavit  by  her  doctor  stated  she 
was  suffering  from  nervous  shook,  and  was  in  a 
very  weak  condition,  and  had  finally  to  be  re- 
moved to  the  infirmary  owing  to  the  seriousness 
of  her  condition  : — Held,  that  the  action  should 
be  remitted,  as  the  plaintiff  had  not  shown  a 
prima  facie  case  of  negligence  on  the  part  of 
the  defendants,  and  also  on  the  ground  that  the 
affidavits  did  not  show  her  injuries  were  so 
material  as  to  make  the  action  a  fit  one  for  the 
Superior  Courts.  Greenaway  v.  Belfast  Street 
Tramway  Co.  K.  B.,  36  I.  L.  T.  R.  208 

39 Action    flt    to    be    prosecuted    in 

Superior  Court — Slander — Amount  o  damages.] 
The  plaintiff,  a  railway  servant,  was  acting  as 
guard  of  a  military  train.  One  of  the  soldiers 
missed  some  socks  out  of  his  box,  which  had 
been  broken  open.  He  reported  the  matter  to 
the  defendant,  his  commanding  officer ;  also 
stating  that  he  had  seen  a  Government  sock  in 
the  guard's  basket.  The  basket  was  searched, 
and  socks  were  found  which  the  defendant 
alleged  bore  the  regimental  number  of  the  sc  Idier 
whose  box  had  been  broken  open.  The  plaintiff 
swore  that  the  defendant  had  charged  him,  in 
the  presence  of  the  stationmaster  and  a  number 
of  persons,  with  stealing  the  socks.  The  railway 
company  intimated  to  the  plaintiff  that  he 
would  have  to  clear  himself  of  this  charge ; 
and  he  accordingly  brought  an  action  for 
slander : — Held,  that  the  cause  of  action  was 
one  fit  to  be  tried  in  the  Superior  Courts, 
irrespective  of  the  amount  of  damages  probably 
recoverable,  or  of  a  suggested  defence  of  privi- 
lege.   Harte  v.  Formby 

App.,  36  I.  L.  T.  R.  204;  3  N.  I.  J.  R.  212 

40. Action—"  Fit   to   be    prosecuted."] 

Where  a  young  boy  was  very  seriously  injured 
by  bums  received  while  engaged  in  the  work  of 
attending  a  furnace  and  dipping  fire-lighters  in 
a  resin-dipping  tank,  the  Court,  without  deciding 
whether  a  prima  facie  cause  of  action  was  shown 
on  the  affidavits,  held  that  the  case  was  one 
which  ought  to  be  investigated  by  the  Superior 
Court.  Maker  v.  Sun  Patent  Improved  Fire- 
lighters Co.,  Ltd.  App.,  4  N.  I.  J.  R.  55 

41. Action — "  Fit  to  be  prosecuted  " — 

Character  of  plaintiff.']  A  newspaper  editor 
having  brought  an  action  to  recover  damages 
for  a  serious  libel,  defendant  in  applying  to  have 
the  action  remitted,  put  in  affidavits  making 
exhibits  of  defamatory  publications  by  the 
plaintiff  in  reference  to  the  defendant,  and 
certain  public  bodies: — Held,  that  while  the 
publications  referred  to  might  be  good  ground 
for  giving  smsU  or  nominal  damages,  they  did 
not  make  the  action  an  unfit  one  for  trial  in  the 
Superior  Court.  Where  in  an  action  for  libel, 
there  was  prima  facie  proof  of  privilege,  and  no 
evidence  of  express  malice : — Held,  there  was 
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not  a  cause  of  action  fit  to  be  prosecuted  in  the 
Superior  Court.     Hastings  v.  M'  Clenaghan 

App.,  2  N.  I.  J.  R.  47 

41a.  Action  under  Lord  Campbell's  Act 

(9&  10  Vict.,  c.  93.]  On  a  motion  to  remit  an 
action  under  Lord  Campbell's  Act  by  a  father 
for  damages  for  the  death  of  his  son,  aged 
sixteen,  who  was  killed  by  the  explosion  of  a 
boiler  in  the  factory  of  the  defendants,  where 
the  deceased  worked,  it  appeared  that  the 
deceased  had  earned  on  an  average  3s.  lOd.  a 
week,  with  a  prospect  of  earning  more  when 
fuUy  qualified  in  a  few  years : — Held,  that  the 
motion  ought  to  be  granted.  Bennett  v.  New- 
tovmards  Hosiery  Co. 

K.  B.,  38  I.  L.  T.  R.  70  ;  4  N.  I.  J.  R.  124 

42.  Affidavit  of  defendant  that   he  has 

a  good  legal  defence.]  Where  on  a  motion  to 
remit  the  circumstances  are  such  that  the  defen- 
pant  does  not  know  the  exact  cause  of  action, 
his  affidavit  need  not  state  he  believes  he  has 
a  good  legal  defence.  MuUan  v.  Dublin, 
Wickow  and  Wexford  Railway  Co. 

K.  B.,  37 1.  L.  T.  R.  16 

43.  Affidavit — Residence  of  defendant — 

Supplemental  affidavit — Common  Lam>  Procedure 
Act,  1870,  s.  6.]  On  a  motion  to  remit  an  action 
of  tort,  the  defendant,  who  resided  in  County 
Limerick,  in  the  Quarter  Sessions  District  of 
Limerick,  stated  in  his  affidavit  that  he  resided 
in  the  County  of  Cork,  and  asked  in  his  notice 
of  motion  to  have  the  action  remitted  to 
Midleton  Quarter  Sessions,  in  the  County  Cork. 
Before  the  bearing  of  the  motion,  but  after  the 
expiration  of  the  eight  days,  limited  by  Common 
Law  Procedure  Act,  1870,  s.  6,  for  making  the 
application  and  filing  the  affidavit,  the  defen- 
dant served  an  affidavit  setting  out  his  residence 
correctly,  and  served  notice  that  at  the  hearing 
he  would  apply  to  have  the  notice  of  motion 
amended  : — Held,  that  the  Court  had  jurisdic- 
tion to  entertain  the  motion,  as  the  fact  that  the 
residerce  of  the  defendant  was  incorrectly  set 
out,  or  was  not  set  out  at  all,  did  not  deprive 
the  Court  of  jurisdiction,  but  was  merely  a 
matter  of  practice,  and  it  was  sufficient  if  an 
affidavit  supplied  the  information  at  any  time 
before  the  order  was  made.  Say  era  y.  Quirt 
(23  I.  L.  T.  R.  79)  followed.  Moloney  v.  Duane 
(10  I.  L.  T.  73),  and  Ferguson  v.  Burrowes 
(10  L  L.  T.  R.  93)  not  followed.  Gordon  v, 
Massey  App.,  39  I  L  T  R.  51  ; 

5  N.  I.  J.  R.  178 

44.  Assault.]     The  Court  remitted  an 

action  of  assault  brought  against  a  solicitor  by 
a  surveyor.     M'Loghrey  v.  M' Mullen 

Q.  B.,  28  I.  L.  T.  321 

45.  — —  Breach  of  promise — Fit  cause  of 
action  for  Superior  Court.]  The  Court  will  not 
remit  an  action  for  breach  of  promise  of  marriage 
where  it  considers  that  more  than  £50  damages 
might  be  given.  Breach  of  promise  actions  are 
not  so  freely  remitted  as  other  cases.  Lynch  v. 
Wallace  App.,  44  I.  L.  T.  R.  56 

45a. Cause  of    action.]    On  a  motion 

to  remit  an  action  brought  by  a  widow,  under 
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Lord  Campbell's  Act,  for  the  death  of  her 
husband,  the  plaintiff's  affidavit  merely  stated, 
in  reference  to  the  cause  of  action,  that  on  3rd 
September,  1904,  the  deceased  man  went  to 
his  work  as  usual,  and  between  the  hours  of 
7  and  8  o'clock  in  the  evening,  in  obedience  to 
directions  of  the  defendant,  went  upstairs  to 
close  the  upper  windows  of  a  house  he  was  care- 
taking  for  the  defendant,  and  in  coming  down 
the  stairs  he  tripped  over  a  hole  in  the  stairs 
and  fell  down  a  considerable  distance,  from  the 
results  of  which  fall  he  subsequently  died : — 
Held,  that  the  action  must  be  remitted  on  the 
^ound  that  the  plaintiff's  affidavit  disclosed  no 
<a,use  of  action.     Jf '  Guinness  v.  Geddes 

K.  B.,  39  I.  L.  T.  R.  53  ;  5  N.  I.  J.  R.  120 

46.  ■ Cause  of  action.]     In  an  action  of 

rtort,  where  there  is  want  of  visible  means  on  the 
part  of  the  plaintiff,  the  onus  of  proving  that 
the  case  is  a  fit  one  for  the  Superior  Courts  lies 
on  the  plaintiff,  and  if  he  fail  in  discharging  that 
onus  the  case  must  be  remitted  unless  security 
be  given  for  the  costs.  AVhere  the  plaintiff  in  an 
action  for  negligence  against  a  tramway  com- 
pany was  a  cooper  earning  an  average  wage  of 
£3  a  week,  and  owing  to  injuries  sustained  was 
laid  up  for  four  weeks,  and  after  returning  to 
work  was,  owing  to  his  incapacity,  unable  to 
earn  more  than  £1  a  week,  it  was  sought  to 
retain  the  action  in  the  High  Court  on  the  ground 
of  the  serious  nature  of  the  injuries,  and  by 
reason  of  there  being,  as  it  was  alleged,  a  difficult 
■question  of  negligence  to  be  discussed,  inasmuch 
as  the  accident  occurred  through  the  tramway 
company  using  an  old  type  of  tram  instead  of 
the  jiew  ones  which  had  been  put  on  the  line  : — 
Held,  that  the  plaintiff  had  failed  in  discharging 
the  onus  of  proving  a  fit  case  for  the  Superior 
Courts,  and  the  action  should  be  remitted. 
Heffernan  v.  Dublin  United  Tramway  Co. 

App.,  40  I.  L.  T.  R.  233 

47. Cause  of  action — Factory  Act  (1  Edw. 

VII.,  c.  22,  s.  10  (1  a).}  The  plaintiff,  while 
in  the  employment  of  the  defendants  at  their 
factory,  and  in  the  ordinary  course  of  his  work, 
sustained  an  injury  to  his  foot  by  reason  of  its 
being  crushed  between  a  hoist  and  a  projecting 
beam.  On  a  motion  to  remit  an  action  brought 
by  the  plaintiff  for  such  injury,  the  plaintiff  filed 
an  affidavit  stating  that  his  foot  was  crushed 
"by  the  hoist,  which  was  in  a  rotten  condition, 
and  the  door  of  which  was  not  shut,  and  that 
the  man  in  charge  of  the  hoist  stated  he  had 
never  known  it  to  be  shut.  The  defendants 
filed  an  affidavit  stating  that  the  hoist  was 
provided  with  a  door,  which  was  intended  to 
be  shut,  and  that  the  hoist  had  been  passed  by 
the  Inspector  of  Factories : — Held,  on  a  motion 
to  remit,  on  the  ground  that  no  cause  of  action 
was  shown  on  the  affidavits,  that  a  sufficient 
cause  of  action  had  been  shown,  and  that  the 
action  should  be  retained  in  the  High  Court. 
Monaghan  v.  New  Northern  Flax  Spinning  Co. 
K.  B.,  39  I.  L.  T.  R.  52  ;  5  N.  I.  J.  R.  119 

48. Cause    of    action    not    disclosed — 

Pleasure    trip — Plaintiff    already    compensated 
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under  Workmen's  Compensation  Act,  1906.]  The 
Court  will  remit  an  action  for  damages  for 
personal  injuries  even  if,  on  the  plaintiff's 
affidavits,  the  Court  would  not  be  in  a  position 
to  say  that  it  was  a  case  in  which  a  jury  would 
not  be  justified  in  giving  a  verdict  for  more 
than  £50  if  the  plaintiff  does  not  satisfy  the 
Court  on  the  affidavits  that  he  has  a  cause  of 
action,  or  if  it  is  shown  that  he  has  already  been 
compensated  under  the  Workmen's  Compensa- 
tion Act  in  respect  of  the  same  injuries.  Hughes 
V.  Kirk  K.  B.,  47  I.  L.  T.  R.  285 

49. Cause  of  action  not  shown — Master 

and  servant — Injury  to  servant — Action  for  negli- 
gence— Bad  or  defective  system,  of  work — Neglect 
to  provide  proper  plant  to  prevent  accident  — 
Duty  of  master — Delegation  of  such  duty — Felloiu- 
servant — Common  employment.'^  On  an  applica- 
tion to  remit  to  the  County  Court  an  action 
brought  under  Lord  Campbell's  Act  (9  &  10 
Vict.,  c.  93)  by  the  representatives  of  a  deceased 
workman  against  his  employer  for  negligence 
causing  his  death,  it  appeared  that  the  employer 
had  delegated  to  a  competent  person — a  fellpw- 
workman  of  the  deceased — the  duty  of  adopting 
a  safe  and  proper  system  of  work,  and  of  pro- 
viding materials  for  that  purpose.  It  also 
appeared  that  it  was  by  reason  of  the  negli- 
gence, if  any,  of  such  fellow-workman  in  not 
adopting  a  safe  and  proper  system  of  work 
that  the  deceased  was  killed : — Hdd,  that  the 
plaintiffs  had  not  disclosed  a  cause  of  action 
against  the  defendant,  and  that  the  action  should 
therefore  be  remitted  to  the  County  Court. 
Carlos  V.  Congested  Districts  Board 

K.  B..  [1908]  2  I.  R.  91  ;  42  I.  L.  T.  R.  179 

50. Cause     of     action     not     shown — 

Scienter.']  In  an  affidavit  sworn  for  the  purpose 
of  opposing  a  motion  to  remit  an  action  for 
damages  for  injuries  caused  by  a.  bite  of  a  dog, 
the  plaintiff  deposed  that  he  was  informed,  and 
believed,  that  at  the  trial  he  would  be  able  to 
produce  evidence  to  the  effect  that  on  tnreo 
occasions  prior  to  the  date  of  the  occurrence 
complained  of  the  defendant's  dog  had,  to  the 
knowledge  of  the  defendant,  attacked  other 
individuals,  but  that  the  plaintiff  objected  to 
stating  the  names  of  his  witnesses  lest  the  defen- 
dant should  tamper  with  them : — Held,  that, 
on  the  question  of  scienter  the  plaintiff's 
affidavit  was  insufficient  to  satisfy  the  Court 
that  he  had  a  cause  of  action,  especially  as  the 
action  had  been  remitted  by  the  King's  Bench 
Division  on  the  ground  that  the  plaintiff  had 
not  alleged  scienter,  and  that  the  affidavit  had 
been  sworn  with  the  object  of  curing  this  defect. 
Daly  V.  HagaHy  App.,  40  I.  L.  T.  R.  ?6 

51. Cause  of  action  not  shown.]    Tenny- 
son V.  MiUigan  K.  B.,  42  I.  L.  T.  R.  WO 

52. Cause  of  action  not  shown.]    Where 

the  plaintiff,  being  late  to  bring  proceedings 
under  the  Employers  Liability  Act,  issued  a  writ 
claiming  damages  for  injuries  caused  by  negli- 
gence of  his  employers,  the  defendant  iirm,  and 
the  latter  moved  to  remit,  and  where  the 
evidence   in    the   affidavits   on     the  remitting 
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motion  was  insufficient  to  fix  the  defendant  firm 
with  liability  : — Held,  that  the  action  should  be 
remitted.     Doran  v.  Collen  Bros. 

App.,  40  I.  L.  T.  R.  194 

53. Consent — Costs.]     Where  a  motion 

is  made  to  remit  to  the  County  Court  an  action 
brought  in  the  Superior  Courts  and  the  plaintiff 
at  first  files  affidavits  to  resist  the  motion,  but 
afterwards  on  coming  into  Court  assents  to  the 
motion  : — Held,  that  his  costs  will  not  be  made 
costs  in  the  cause  unless  he  can  show  some 
special  ground  for  having  determined  in  the 
first  instance  to  resist  the  motion.  Lenenton  v. 
Wachmann  and  others    Q.  B.,  30  I.   L.  T.  R.  17 

54. Consent  —  Affidavit    of     defendant's 

residence.]  On  a  motion  to  remit  by  consent 
an  action  of  tort  the  Court  requires  an  affidavit 
of  the  residence  of  the  defendant.  Farrelly  v. 
Smith  K.  B.,  35  I.  L.  T.  R.  85 

55. Crim.  con.]     The  Court  refused  to 

remit  an  action  for  crim.  con.  brought  by  a  van- 
driver  against  an  extensive  publican,  on  the 
ground  that  the  action  was  one  fit  to  be  tried 
in  the  Superior  Courts.     Curtis  v.  Ryan 

Q.  B.,  29 1.  L.  T.  606 

56.  — —  False  imprisonment — Cav^e  of  action 
fit  to  be  prosecuted  in  the  Superior  Courts — 33  ofc 
34  Vict.,  c.  109,  s.  6.]  Where  the  plaintiff  had 
been  imprisoned  for  18  days  with  hard  labour 
under  an  order  of  a  Court  of  Petty  Sessions, 
which  was  quashed  by  the  King's  Bench 
Division,  and  subsequently  brought  an  action 
for  false  imprisonment  against  the  Justices  who 
made  the  order : — Held,  that  the  plaintiff  had 
disclosed  a  cause  of  action  fit  to  be  prosecuted 
in  the  Superior  Courts.  M'Kim  v.  Aylmer 
(31  I.  L.  T.  B.,  p.  33)  followed.  Crilly  v.  Porter 
and  others  App.,  38  I.  L.  T.  R.  234 

57. Illegal  seizure — Action  against  Sheriff 

— Officer  of  the  law — The  £50  test.]  An  action 
brought  against  an  officer  of  the  law,  such  as  a 
Sheriff,  in  which  the  legality  of  the  performance 
by  him  of  his  duty  is  put  in  issue  will  be  regarded 
by  the  Court  not  as  a  sham  action  but  as  an 
action  fit  to  be  tried  by  the  Superior  Court 
irrespective  of  the  amount  of  possible  damages. 
Richardson  v.  Buniury    App.,  43  I.  L.  T.  R.  138 

58. Illegal  seizure — Discretion  of  Court 

hehw  —  Principles  to  be  applied  —  Amount  of 
damages  reasonably  probable.]  On  a  motion  to 
remit  an  action  for  illegal  seizure : — Held  (by 
KtzGibbon,  L.J.),  the  leading  consideration  in 
a  motion  to  remit  is  whether,  on  the  facts  of 
the  particular  case,  the  reasonable  damages  that 
a  jury  would  be  likely  to  give  would  come  within 
the  jurisdiction  of  the  County  Court ;  also,  the 
Court  of  Appeal  should  be  slow  to  disturb  the 
exercise  of  the  discretion  of  the  Court  below. 
Held  (by  Barry,  L.J.),  the  fitness  of  the  case 
for  the  Superior  Court  cannot  be  tested  by  the 
question  whether  or  not  the  damages  which  may 
be  reasonably  expected  are  beyond  tne  County 
Court  jurisdiction.  The  onus  lies  on  the  defen 
dant  to  show  he  is  entitled  to  deprive  the 
plaintiff  of  his  constitutional  right  to  a  trial 
by  jury  in  the  Superior  Court.    Held  (by  Wa'ker, 
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L.J.),   the   Court   below   rightly   exercised  if* 
discretion  in  remitting  the  case.     Mackim  v;. 
Aylmer,  Grookshank  and  others 

Ex.,  App.,  31  I.  L.  T.  R.  33r 

59. Infant  plaintiff  suing  by  next  friend— 

Allegation  of  absence  of  visible  means — Sufficiency 
of  affidavit  —  Common  Law  Procedure  Act 
(Ireland],  1870,  s.  6.]  On  an  application,  under 
section  6  of  the  Common  Law  Procedure  Act 
(Ireland),  1870,  to  remit  an  action  of  tort 
brought  by  an  infant  plaintiff  suing  by  next 
friend,  it  is  sufficient  that  the  affidavit  of  the 
defendant.,  should  state  that  the  plaintiff  has 
no  visible  means  of  paying  the  costs  of  the  defen- 
dant should  a  verdict  not  be  found  for  the 
plaintiff  ;  and  it  is  not  necessary  to  state  further 
that  the  next  friend  has  no  such  means.  Pender 
V.  Leonard  K.  B.,  [1912]  2  I.  R.  144  ; 

46 1.  L.  T.  R.  62 

60. Injunction    sought — Jurisdiction   of 

County  Court  to  grant  injunction — Jurisdiction  in 
questions  of  easements — Annual  valuation — Judi- 
cature (Ireland)  Act,  1877,  ss.  28  and  79—37  tfc  38 
Vict.,  c.  66,  a.  1.]  The  High  Court  has  jurisdic- 
tion, under  section  6  of  the  Common  Law 
Procedure  Act,  to  remit  an  action  for  obstructing 
a  right  of  way  where  portion  of  the  relief  claim 
is  by  way  of  injunction.  The  County  Court 
Judge  has  jurisdiction  to  grant  relief  by  way  of 
injunction  in  a  common  law  case  where  such 
relief  is  appropriate.  The  County  Court  Judge 
has  jurisdiction  to  hear  and  determine  a  dispute 
about  a  right  of  way  where  either  the  dominant 
or  the  servient  tenement  has  an  annual  valuation 
wliich  does  not  exceed  £30.  Gillespie  v. 
Wilhughby  K.  B.,  36  I.  L.  T.  R.114; 

2  N.  I.  J.  R.  221 

61.  Injunction  sought.]    An  action  was 

brought  to  recover  damages  for  a  trivial  injury 
to  a  house  of  small  value,  and  seeking  for  an 
injunction  : — Held  (affirming  the  King's  Bench 
Livision),  that  the  inclusion  of  a  claim  for  an 
injunction  did  not  deprive  the  Court  of  juris- 
diction to  remit,  and  that  the  remitting  order 
conferred  on  the  County  Court  jurisdiction  to 
grant  an  injunction.     Ryan  v.  Burke 

App.,  3  N.  I.  J.  R.  53 

62. Injuries  in  course  of  employment — 

Cause  of  action — Employers  Liability  Act — • 
Workmen's  Compensation  Act.]  Where  a  boy 
was  injured  in  the  course  of  his  employment, 
and  from  the  evidence  it  appeared  that  the 
cause  of  action,  if  it  existed  at  all,  was  either 
under  the  Employers  Liability  Act  or  the 
Workmen's  Compensation  Act,  and  not  at 
common  law : — Held,  that  the  action  should  be 
remitted.     Mehaffey  v.  CoUen  Brothers 

App.,  36  I.  L.  T.  R.  154 

63.  Libel.]     Damages  were  claimed  by 

a  clerk  of  Petty  Sessions  for  Mbel  contained  in 
letters,  charging  that  he  issued  summonses  not 
properly  stamped,  written  by  the  defendant, 
the  secretary  of  a  school  attendance  committee, 
to  the  registrar  of  Petty  Sessions.  The  Court 
refused  to  remit  the  action.  M'Kay  v.  Murray 
Q.  B.,  29  I.  L.  T.  606 
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64.  Libel — Assault — Money  had  and  re- 
ceived— Cards — Common  Law  Procedure  Act, 
s.  6.]  The  Court  refused  to  remit  an  action  of 
libel  and  assault,  and  money  had  and  received, 
arising  out  of  a  dispute  eoncemiag  the  fairness 
of  the  mode  in  which  a  game  of  cards  was 
played  by  the  plaintiff  although  there  were  no 
visible  means.     Kennedy  v.  Lowry 

Ex.,  29  I.  L.  T.  R.  97 

65.  Libel  —  Fit    cause    of     action    for 

Superior  Court.']  A  person  carrying  on  the 
business  of  commission  agent  in  the  City  of 
Dublin  received  from  a  client  in  the  country 
eggs  and  butter  to  be  sold  on  commisson.  It 
was  alleged  that  he  sold  the  eggs  and  butter  to  a 
company  comprised  of  himsefi  and  three  others. 
The  client  sought  in  vain  for  payment  of  the 
money  due  to  him  by  the  commission  agent,  who 
ultimately  passed  him  a  cash  order  on  the 
company  for  the  amount.  This  order  was  dis- 
honoured. The  client,  having  made  inquiries, 
wrote  to  the  agent  saying  he  had  not  had  a 
satisfactory  account  of  him,  and  that  if  his  cash 
order  was  not  met  he  would  have  the  agent  and 
the  three  other  members  of  the  company 
arrested.  He  also  wrote  to  the  gentleman  who 
introduced  the  agent  to  him,  stating  "  I  cannot 
say  too  much  about  your  recommendation  in 
this  ca.se."  An  action  for  libel  was  instituted 
by  the  agent : — Held  (reversing  Dodd,  J.),  that 
the  ease  ought  to  be  remitted  to  the  County 
Court,  as  the  cause  of  action  wa ;  of  the  flimsiest 
descrintion.     Carroll  v.  Jermyn 

App.,  45  I.  L.  T.  R.  211 

66. Libel  and  slander — Grave  misconduct 

in  course  of  employment  imputed — Persistence  in 
repetition  of  charge.]  An  action  having  been 
brought  for  slander  and  libel  imputing  to  the 
plaintifi  dishonesty  in  the  course  of  his  employ- 
ment, it  appeared  on  a  motion  by  the  defendant 
to  remit  the  action  for  trial  to  the  County  Court 
that  the  plaintiff,  who  was  admittedly  without 
visible  means,  was  a  carter  in  the  employment  of 
a  coal  merchant,  and  was  employed  to  deliver 
a  ton  of  coal  to  the  defendant.  According  to 
the  plaintiiFs  affidavit  the  defendant  accused 
him  in  the  presence  of  two  servants  of  attempt- 
ing to  rob  her,  by  keeping  back  three  bags.  She 
unquestionably  telephoned  to  his  employer  to 
this  effect,  in  consequence  of  which  the  coal  was 
weighed  and  found  to  be  only  a  trifle  under  the 
ton,  which  might  be  accoimted  for  by  takiog  a 
bucketful  for  use  between  the  delivery  and  the 
re-weighing.  The  defendant,  however,  wrote  to 
the  employer  and  the  plaintiff's  solicitor  per- 
sisting in  the  charge.  On  the  motion  to  remit, 
the  defendaJit  disclaimed  any  intention  to  plead 
justification,  denied  that  she  charged  the  plain- 
tiff in  the  presence  of  servants  with  dishonesty, 
and  relied  on  privilege  as  to  the  communications 
to  the  employer  and  solicitor.  There  were  no 
grounds  for  attributing  any  personal  malice  or 
doubting  the  bona  fide  belief  of  the  defendant, 
though  erroneously  formed,  that  the  delivery 
was  short  by  three  bags  :■ — Held,  by  the  Lord 
Chancellor  and  Holmes,  L.J.,  having  regard  to 
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previous  decisions  of  the  Court  of  Appeal,  that 
the  case  ought  not  to  be  remitted.  Di^s.  Cherry, 
L.J.  Per  Cherry,  L.J. :  No  general  principle  cam 
be  laid  down  as  to  whether  a  case  ought  or  ought 
not  to  be  remitted  beyond  the  statutable  test 
of  fitness  to  be  prosecuted  in  the  Superior  Court. 
Foran  v.  Boche  App.,  [1911]  2  I.  R.  469  ;; 

45  I.  L.  T.  R.  71 

67.  — —  Libel — Mere  denial  of  authorship — 
Visible  means — Cau^e  of  action  fit  to  be  prose- 
cuted in  the  High  Court — Issue  of  fact.]  Upon 
a  motion  to  remit  to  the  County  Court  an  action, 
for  libel,  the  Court  will  not  decide  issues  of  fact 
which  go  to  the  root  of  the  action.  Where  the 
plaintiff  is  without  visible  means,  the  mere  fact 
that  the  defendant  denies  that  he  is  the  author 
of  the  defamatory  document  is  not  sufficient 
ground  for  remitting  the  action.  Fitzgerald  v. 
Mannix  K.  B.,  48  I.  L.  T.  R.  215 

68. Libel — ^Visible  means — Discretion  of 

the  Court  below.]  Where  the  plaintiff  in  a  tort 
action  can  establish  that  he  has  visible  means 
the  Court  will  not  deprive  him  of  the  right  of 
maintaining  his  suit  in  the  Superior  Court.  A 
farmer  holding  two  farms  agreed  to  be  purchased 
under  the  Land  Purchase  Acts,  consisting  of 
42  acres,  valued  at  £13  per  annum,  and  in  respect 
of  which  the  interest  payable  in  lieu  of  rent  was 
only  £8,  has  visible  means  within  the  meaning 
of  the  Common  Law  Procedure  (Ireland)  Act, 
1870,  s.  6.  Judicial  discretion  should  not  in' 
such  cases  be  exercised  for  the  purpose  of 
granting  prudential  orders.  Doherty  v.  MuUina 
App.,  43  I.  L.  T.  R  174 

69. Malicious  prosecution — Action  fit  to 

be  prosecuted  in  the  Superior  Court.]  A  person 
whose  premises  had  been  fruitlessly  searched 
under  a  search  warrant  brought  an  action  for 
malicious  prnsecution  againft  the  person  who 
had  caused  the  search  to  be  so  made.  In  an 
affidavit  in  support  of  a  motion  to  have  the 
action  remitted  to  the  County  Court  the  defen- 
dant said  she  beUeved  the  goods  which  she 
missed  had  been  taken  by  plaintiff's  daughter, 
who  was  in  her  employment ;  she  alleged  that 
she  had  been  informed  by  the  local  police 
sergeant  that  the  plaintiffs  had  been  convicted 
of  having  received  stolen  goods.  Upon  oral 
examination  in  the  Court  of  Appeal  the  said 
sergeant  denied  having  made  the  statement 
imputed  to  him  by  the  defendant: — Held 
(reversing  the  decision  of  the  King's  Bench 
Division),  that  the  action  was  one  fit  to  be  pro- 
secuted in  the  Superior  Court.  KeUy  v.  Darker 
App.,  45  I.  L.  T.  R.  2 

70.  Negligence — Cause  of  action  fit  to  be 

prosecuted  in  the  Superior  Courts  —  Visible 
means— ii  &  34  Vict.,  u.  109,  s.  6.]  The  plaintiff, 
.S.,  was  a  passenger  in  a  train  belonging  to  the 
defendant  company  which  ran  through  one  of 
their  stations,  and  stopped  a  little  distance 
beyond  it.  Another  passenger  got  out  of  the 
carriage  in  which  B.  was  traveUmg,  leaving  the 
door  open.  B.  was  looking  out  when,  without 
giving  warning,  one  of  the  company's  servants 
slammed  the  door,  and  B.'s  thumb  was  crushed. 
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In  an  affidavit,  resisting  a  motion  to  remit  the 
action  B.  swore  that  his  income  from  various 
pubKc  sources  amounted  to  £150  per  annum  : — 
Hdd,  that  the  facts  did  not  show  any  cause  of 
action  against  the  defendant  company,  and  that 
therefore  the  action  should  be  remitted  to  the 
County  Court.  Benson  v.  Furness  By.  Co. 
(8  L.  T.  R.  268)  and  Cohen  v.  Metropolitan  Ey. 
Go.  (6  T.  L  R.  146)  followed.  Held  also,  that, 
to  satisfy  the  requirements  of  33  <!■  34  Vict., 
c.  109,  s.  6,  as  to  "  visible  means,"  a  defendant 
must  show  that  he  has  means  which  can  be 
realised  by  process  of  law.  Williams  v.  Gleeson 
(Court  of  Appeal,  May  16th,  1904,  not  reported) 
followed.  Brennan  v.  Great  Southern  and 
Western  Ey.  Co.  App.,  38  I.  L.  T.  R.  177  ; 

4N.  I.  J.R.250 

71. Negligence  —  Master  and  servant — 

liish  arising  in  course  of  employment — Accident 
caused  by  slippng  on  an  orange  peel — Insufficient 
staff — Complaint  and  promise  to  remedy — 33  <fc  34 
Vict,,  c.  109,  s.  6.]  A  workman  was  employed 
to  sweep  and  keep  clean  a  passage  on  his  em- 
ployer's premises,  and  to  carry  boxes  of  rubbish 
along  the  same  from  his  employer's  shop  to  a, 
street  at  the  rear  thereof.  Wliile  carrying  a 
box  along  the  passage  he  slipped  on  an  orange 
peel  and  fell,  dislocating  his  knee.  He  alleged 
that  two  days  prior  to  the  accident  he  had  com- 
plained to  his  employer  that  he  had  not  sufficient 
assistance  for  the  removal  of  the  rubbish,  and 
that  the  employer  had  promised  to  give  addi- 
tional assistance ;  but  no  such  additional 
assistance  was  given.  The  employer  denied  that 
additional  assistance  was  necessary,  or  was,  in 
fact,  promised.  In  an  action  for  damages  for 
negligence  on  the  part  of  the  employer  : — Held, 
that  the  plaintiff,  apart  from  his  rights  under 
the  Employers'  Liability  Act,  1880,  and  the 
Workmen's  Compensation  Act,  1897,  had  not 
difclosed  any  cause  of  action,  and  that  the 
action  should  be  remitted  to  the  County  Court. 
Sldpp  V.  M.  C.  Ey.  Co.  (9  Exch  223)  discussed. 
Eager  v.  Junior  Army  and  Navy  Stores 

App.,  39  I.  L.  T.  R.  201  ;  5  N.  I.  J.  R.  238 

72. Negligent   driving   of   motor   car — 

Personal  injuries — Fit  cau^e  of  action  for  the 
Superior  Court — Husband  and  loife — Wife  owner 
of  car — Husband  first  sued  solely — Leave  to  add 
wife  as  co-defendant.^  Where  a  pe^^on  received 
serious  injuries  in  a  motor  car  collision,  the 
allegation  by  the  p'aintiff  being  that  the  motor 
car  came  round  the  bend  of  a  road  at  a  furious 
pace  without  blowing  a  horn,  and  where  the 
medical  attendant  of  the  injured  party  stated 
seven  months  after  the  accident  that  the  patient 
had  not  recovered  from  the  effects  of  the  injiiry, 
the  Court  held  (reversing  the  King's  Bench 
Division)  that  the  action  was  one  fit  to  be  pro- 
secuted in  the  Superior  Court.  The  plaintiff 
brought  an  action  against  the  husband  alone 
for  injuries  caused  by  a  motor  discovered  after- 
wards to  have  been  driven  and  owned  by  the 
-wife,  the  Court  on  the  motion  of  the  plaintiff 
allowed  the  wife  to  be  added  as  a  co-defendant. 
Brien  v.  Fenton  App.,  46  I.  L.  T.  R.  1 
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73. Novel    point    of    law  —  Breach    of 

promise  to  marry  —  Action  for  special  damages 
against  personal  representative  of  promisor.'] 
The  plaintiff  being  engaged  to  marry  A.  at  his 
request  gave  up  a  situation  she  held,  he  expressly 
promising  she  would  be  at  no  loss  thereby. 
A,  died,  having  broken  his  promise  to  marry 
the  plaintiff,  who  thereupon  brought  an  action 
against  the  defendant,  as  personal  representative 
of  A.,  claiming  special  damages  caused  by  the 
breach  of  promise  : — Held,  on  a  motion  to  remit, 
that  a,  novel  and  important  point  of  law  was 
involved,  and  that  therefore  the  action  should 
be  retained  in  the  Superior  Courts.  Green  v. 
Forbes  K.  B.,  39  I.  L.  T.  R.  257 

74. One  defendant  resident  In  Ireland 

and  one  in  England  — ■  Interlocutory  judgment 
marked  against  defendant  resident  in  Ireland — 
Common  Law  Procedure  (Ireland)  Act,  1870 
(33  <fc  34  Vict.,  c.  109),  s.  6.]  An  action  of  tres- 
pass was  brought  against  two  defendants,  A. 
and  B.  A.  resided  in  Dublin  and  B.  in  Liverpool. 
A.  was  first  served  with  the  writ  of  summons, 
and,  no  appearance  having  been  entered  by 
him,  interlocutory  judgment  was  marked  against 
him.  B.  having  been  afterwards  served  with 
the  writ,  applied  to  have  the  action  remitted 
for  trial  before  the  Recorder  of  Dublin : — HM, 
that  there  was  no  jurisdiction  to  remit.  Shannon 
V.  Oglesby  and  ffCallaghan 

K.  B.,  [1910]  2  I.  R.  74  ;  44  I.  L.  T.  R.  48 

75.  Residence  of  tlie  defendant — Supple- 
mentary affidavit.]  Where  in  a  motion  to  remit, 
the  defendant's  affidavit  omits  to  state  within 
what  County  Court  division  he  resides,  the  Court 
will  allow  a  supplementary  affidavit  to  be  filed 
supplying  the  defect.     Given  v.  Woollcombe 

K.  B.,  37  I.  L.  T.  R.  44 

76 Residence  of  defendants — Different 

Civil  Bill  jurisdictions.]  An  action  against  two 
defendants  who  reside  in  different  Civil  Bill 
jurisdictions  may  be  remitted,  upon  the  appli- 
cation of  the  defendants,  to  the  division  in 
which  one  of  the  defendants  resides,  for  trial 
in  the  County  Court.  McGloin  v.  Healy  and 
Eobinson  K.  B.,  37  I.  L.  T.  R.  136 

77.  Security    for    costs  —  Appeal  from 

Master's  order.]  Where  an  action  has,  under 
the  Common  Law  Procedure  Act,  s.  6,  been 
ordered  to  be  remitted  unless  the  plaintifi  gives 
security  for  the  defendant's  costs,  an  appeal  lies 
to  the  King's  Bench  Division  from  the  ruling 
of  the  Master  fixing  the  amount  of  such  security 
Murray  v.  Laverty  &  Sons 

K.  B.,  40  I.  L.  T.  R.  131  ;  5  N.  I.  J.  R.  259 

78.  Security  for  costs — Time  for  giving 

security — Joinder  of  separate  causes  of  action 
against  separate  defendants — Order  XVI.,  r.  5 — 
Order  XVIII.,  r.  1.]  On  May  4,  1909,  an  order 
was  made  by  the  King's  Bench  Division  re- 
mitting an  action  of  tort  unless  the  plaintiff 
should,  within  ten  days,  give  security  for  costs. 
On  May  11  the  plaintifi  took  out  a  summons 
before  the  Master  for  May  17,  to  have  the  amount 
of  the  security  measured.  On  May  17  the 
Master  fixed  the  amount  of  the  security  and 
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•directed  the  plaintifE  to  lodge  the  amount  within 
ten  days  from  May  17.  The  defendant  on 
May  27,  for  the  first  time,  raised  the  point  that 
as  the  plaintifE  had  not  lodged  the  security 
within  ten  days  from  May  4  the  security  could 
not  then  be  lodged.  The  security  was  actually 
lodged  on  May  27 : — Held,  that  the  defendant, 
not  having  made  any  such  objection  Ijefore  the 
Master,  could  not  now  raise  the  point,  but  must 
be  considered  as  having  acquiesced  in  the  ex- 
tension of  time.  A  plaintifE  cannot  join  in  one 
action  a  claim  against  two  defendants  for  a  joint 
tort  with  a  claim  again  t  one  of  the  defendants 
for  a  separate  and  independent  tort.  Richardson 
V.  Ricliardson  K.  B.,  43  I.  L.  T.  R.  279 

79. "  Serious  "     cause    of  action — £50 

rule.}  Where  a  cause  of  action  is  a  serious  one 
in  the  sense  of  being  bona  fide  and  substantial, 
yet  if  it  be  not  shown  to  the  satisfaction  of  the 
Court  that  the  case  raises  difficult  questions  of 
law  or  fact,  and  that  it  is  on  that  account  a  fit 
case  to  be  tried  by  the  Superior  Courts,  the 
Court,  in  order  to  test  the  substantiality  of  the 
case,  will  take  into  consideration  the  probable 
amount  of  damages  that  will  be  recovered,  and 
if,  in  their  opinion,  such  damages  will  not  or 
ought  not  to  exceed  £50,  the  case  will  be  re- 
mitted.    Dyer  v.  Wallis 

App.,  36  I.  L.  T.  R.  140  ;  2  N.  I.  J.  R.  235 

80. Service  of  notice  after  two  o'clock 

on  Saturday — Order  LXIV.,  t.  9.]  Where  the 
last  day  for  service  of  notice  of  motion  to  remit 
under  section  6  of  the  Common  Law  Procedure 
Act,  1870,  fell  on  a  Saturday : — Held,  that 
notice  served  on  that  day  after  two  o'clock  was 
late.     Anderson  v.  Curran 

K.  B.,  36  I.  L.  T.  R.  208  ;  3  N.  I.  J.  R.  71 

81.  Slander — Plea  of  justification.]    The 

•Court  will  not,  when  remitting  an  action  for  a 
-slander,  charging  the  plaintiffs  with  an  indictable 
offence,  put  the  defendants  on  terms  not  to 
plead  justification  in  the  County  Court.  Brown 
andMVourtv.  Fay    Q.  B.,  [1899]  2  I.  R.  232 

82. Slander — Pka  of  justification.']     In 

an  action  for  slander  the  Court  will  not  neces- 
sarily put  a  defendant  moving  to  remit  the 
action  for  trial  in  the  County  Court  under  terms 
not  to  raise  a  plea  of  justification  at  the  hearing, 
but  will  put  a  defendant  who  intends  to  raise 
«uoh  a  plea  under  terms  not  to  do  so  without 
giving  to  the  plaintiff  reasonable  notice  thereof, 
and  of  the  evidence  to  be  given  in  support. 
Vance  v.  Taylor  App.,  28  I.  L.  T.  R.  136 

83.  Slander — Solicitor  as  defendant]  The 

Court  refused  to  remit  an  action  brought  against 
a  solicitor  for  assault  and  battery  and  for  slander 
in  charging  the  plaintiff  with  obtaining  money 
by  false  pretences  and  sending  for  the  police. 
Sheehan.  v.  Joynt  K.  B.,  35  I.  L.  T.  254 

84.  Slander  of  title.]    Actions  for  slander 

of  title  will  not,  as  a  rule,  be  remitted  for  trial 
to  the  County  Court,  but  under  exceptional 
circumstances  the  Court  remitted  such  an  action. 
SocJie  V.  Meyler  Q.  B.,  29  I.  L.  T.  286 

85.  • Tort^ — Serious  injuries — Substantial 

case  to  be  tried.]     Where  a  boy  of  seven  was 
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knocked  down  by  a  motor  car  and  had  two 
bones  of  his  left  leg  broken,  and  three  months 
after  the  accident  there  was  a  conflict  of  surgical 
opinion  as  to  whether  or  not  he  had  completely 
recovered,  and  whether  any  impediment  or 
disability  was  likely  to  ensue  : — Held  (affirming 
the  King's  Bench  Division),  that  there  was  a 
substantial  case  to  be  tried,  and  there  was  no 
ground  for  interfering  with  the  discretion  exer- 
cised by  the  Court  below  in  refusing  to  remit 
the  action  for  trial  to  the  Recorder.  Carroll  v. 
Ryan  App.,  42  I.  L.  T.  R.  277 

86. Tort— Seriousness   of  injuries — £50 

rule — Dog  bites.]  On  an  application  to  remit  an 
action  for  tort,  where  the  evidence  is  of  such  a 
conflicting  character  that  the  Court  is  not  in  a 
position  to  say  that  the  case  is  not  a  fit  one  to 
be  tried  in  the  High  Court,  the  Court  will  not 
remit  the  action.  An  action  was  brought  by  a 
plaintiff  in  poor  circumstances  for  injuries 
occasioned  by  bites  of  the  defendant's  dog  on 
November  30,  1906.  It  appeared  that  the 
plaintiff,  who  was  then  with  cnild,  gave  pre- 
mature birth  to  a  son  on  December  11,  1906, 
the  child  only  surviving  about  twenty-four 
hours,  and  since  that  time  the  plaintiff  had  been 
in  a  weak  and  deUcate  state  of  health.  An 
affidavit  was  made  by  her  ordinary  medical 
attendant  stating  that  the  plaintiff  was  normally 
a  healthy  woman,  and  that  the  premature  birth 
was  the  immediate,  direct  and  natural  conse- 
quence of  the  injuries  received,  which  medical 
testimony  was,  however,  contradicted  by  the 
joint  affidavit  of  two  other  medical  gentlemen, 
who  stsSted  that  no  symptoms  of  premature 
confinement  had  appeared  up  to  December  9, 
and  that  such  symptoms  would  have  appeared 
earlier  if  it  was  the  result  of  injuries  received 
on  November  30.  The  defendant  having 
moved  to  remit : — Held,  that,  as  the  Court  was 
not  in  a  position  to  say  that  the  injuries  were 
not  of  a  sufficiently  serious  nature  to  retain  the 
case  in  the  High  Court,  the  application  to  remit 
should  be  refused.     Purdy  v  Ripley 

App.,  41  I.  L.  T.  R.  30 

87.  Unliquidated  damages  —  Action  for 

breach  of  contract,  claiming  a  sum  not  exceeding 
£50 — Common  Law  Procedure  {Ireland)  Act, 
1870,  ss.  5,  6 — County  Courts  (Ireland)  Act, 
1S77,  s.  51.]  An  action  of  contract,  though 
claiming  a  sum  not  exceeding  £50  as  unliquidated 
damages  for  breach,  cannot  be  remitted  under 
section  5  of  the  Common  Law  Procedure 
(Ireland)  Act,  1870.  Carrol  v.  Great  Northern 
Railway  Co. 

Q.  B.,  [1895]  2  I.  R.  469  ;  29  I.  L.  T.  297 

88 "Visible  means."]     The  iJlaintifE  in 

an  action  for  damages  for  personal  injuries 
carried  on  business  as  a  clothes  and  furniture 
dealer  in  a  house  of  which  his  mother  was  the 
tenant.  He  swore  that  the  entire  stock-in-trade 
stored  in  six  rooms  besides  the  shop  was  his 
exclusive  property,  and  that  it  was  value  for 
£600  :  his  mother  made  an  affidavit  repudiating 
any  ownership  in  the  goods.  On  behalf  of  the 
defendant  an  affidavit  was  made  showing  that 
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PRACTICE— REMITTING— comimjiei. 
in  the  opinion  of  a  valuer  the  stock  in  the  shop 
was  not  worth  more  than  £80,  and  that  a  receipt 
obtained  for  certain  goods  purchased  in  the  shop 
was  made  out  in  the  name  of  the  plaintiff's 
mother: — Hdd  (Cherry,  L.J.,  dissenting*),  that 
the  plaintiff  had  "  visible  means  "  more  than 
sufficient  to  satisfy  the  costs  of  the  defendant 
should  the  verdict  be  in  favour  of  the  defendant, 
and  that  the  action  ought  to  be  retained  in  the 
Superior  Court.     Ga/rey  v.  Dibky 

App.,  46  I.  L.  T.  R  3 

89. Visible  means.]     Where  an  action 

for  damages  from  the  bite  of  a  dog  was  brought 
by  a  man  who  had  a  farm  of  13  acres  and  stock 
thereon,  but  it  appeared  that  the  farm  was 
sublet,  and  that  the  plaintiff  was  a  labourer 
thereon,  and  had  only  one  cow  thereon,  the 
Court  remitted  the  action  to  the  County  Court. 
Sands  v.  Carson  Q.  B.,  30  I.  L.  T.  496 

90.  Visible  means.]    Where  the  Court  of 

Appeal  were  satisfied  that  a  plaintiff  had  visible 
means  they  reversed  the  order  of  Mr.  Justice 
Boyd  below,  who  had  in  mercy  to  the  parties 
remitted  an  action  brought  by  the  plaintiff  for 
injuries  caused  to  him  by  a  cork  from  a  soda 
water  bottle,  which  was  being  opened  by  the 
defendant's  barman,  hitting  him  in  the  eye. 
The  plaintiff,  a  tailor,  swore  that  the  value  of 
his  stock-in-trade  was  £612  and  by  retail  was 
worth  £800.  The  Court  of  Appeal  held  that 
visible  means  were  proved  and  that  the  dis- 
cretion to  remit  had  not  been  exercised  on 
judicial  grounds.     Leeman  v.  Moore 

431.  L.  T.  R.^75,  note 

91. Visible    means— Affidavit.}      On    a 

motion  to  remit  on  consent  an  action  for  damages 
for  assault,  an  affidavit  was  fiM  showing  the 
County  Court  jurisdiction  of  the  place  where  the 
defendant  resided,  but  a  further  affidavit  was 
required  stating  that  the  defendant  had  no 
visible  means.     M'Keever  v.  Gfraham 

K.  B.,  2  N.  I.  J.  R.  89 
92.  Visible  means  —  Affidavit— Supple- 
mental affidavit.}  Where  the  affidavit  filed, 
with  notice  of  motion  to  remit  under  section  6, 
is  deficient  in  not  alleging  the  want  of  visible 
means,  the  defect  is  not  remedied  by  a  supple- 
mental affidavit.  Oreyson  v.  Quinn  (13  I.  L.  T. 
89)  distinguished.     Hunter  v.  Morron 

Q.  B.,  33  I.  L.  T.  R.  159 

93. Visible  means — Cause  of  action.]    On 

an  application  to  remit  to  the  County  Court 
an  action  brought  by  a  minor  plaintiff,  having 
no  visible  means  and  suing  by  her  father,  as  her 
next  friend,  for  damages  for  injuries  sustained 
while  in  the  employment  of  the  defendant,  the 
only  evidence  on  the  part  of  the  plaintiff, 
resisting  the  application,  as  to  the  existence  of 
a  cause  of  action  fit  to  be  tried  in  the  Superior 
Courts,  was  the  statement  by  the  plaintiff  that 
in  the  room  in  which  she  worked  there  were 
several  machines  driven  by  a  revolving  shaft 
propelled  by  electricity,  and  that  while  engaged 
at  her  work  the  shuttle  of  the  machine  dropped 
to  the  floor,  and  fell  behind  the  shaft,  and  iu 
stooping  to  pick  it  up  her  hair  was  caught  in 


PRACTICE— REMITTING— coji^maei. 
the  machinery  and  portion  of  the  scalp  was 
removed  and  very  serious  injury  inflicted : — 
Held,  that  as  the  plaintiff  had  no  visible  means, 
it  was  necessary  for  her,  in  order  to  retain  the 
action  in  the  Superior  Courts,  to  show,  in  the 
first  place,  that  she  had  prima  facie  a  cause  of 
action  ;  that  the  statement  or  suggestion  in  her 
affidavit  did  not  sufficiently  disclose  a  cause  of 
action,  and  that  the  action  should  be  remitted, 
Dowling  v.  Birney  App.,  36  I.  L.  T.  R.  83  ; 

2  N.  I.  J.  R.  46 

94. Visible   means lit  to   be  tried.} 

The  plaintiff,  in  an  action  for  the  seduction  of 
his  daughter,  was  absolutely  entitled  to  a  farm 
of  about  12  Irish  acres  which  he  held  as  present 
tenant  under  a  first  statutory  term  at  £7  10s., 
which  term  was  just  at  an  end.  He  had  also 
eight  or  nine  head  of  cattle  on  the  lands,  £100 
on  deposit  in  the  Munster  and  Leinster  Bank, 
and  swore  he  had  sums  amounting  to  £300  due 
to  him  by  various  parties  on  foot  of  outstanding 
promissory  notes.  The  defendant  belonged  to 
the  same  station  in  lite.  The  plaintiff's 
daughter  had  given  birth  to  a  child  which  was 
still  alive : — Held,  that  the  action  was  one  fit 
to  be  tried  in  the  Superior  Courts  and,  therefore, 
should  not  be  remitted.  Held  also  (Holmes, 
L.J.,  dubitante),  that  the  plaintiff  had  "  visible 
means."     M'Keon  v.  Woods 

App.,  40  I.  L.  T.  R.  5 

95.  Visible  means — Incumbent — Arrang- 
ing debtor.}  In  an  application  to  remit  an  action 
to  the  County  Court,  the  affidavits  showed  that 
the  plaintiff  was  the  incumbent  of  a  parish  in 
County  Leitrim,  with  an  annual  stipend  of  £220 
a  year ;  that  he  was  trying  to  arrange  with  his 
creditors,  who  had  sued  him  unexpectedly,  and 
that  there  were  two  judgments  against  him  in 
the  hands  of  the  Sheriff  : — Held,  that  there  was 
evidence  of  visible  means,  and  that  oonseciuently 
the  action  should  not  be  remitted.  Flower  v. 
Archdale  and  Burke         App.,  4  N.  I.  J.  R.  170 

96. Visible  means  —  Tenant  purchaser.} 

Where,  on  a  remitting  motion  in  an  action  for 
assault,  the  plaintiff  was  a  person  who  had 
purchased  his  land  under  the  Irish  Land  Act, 
1903,  and  was  paying  purchase  instalments  of 
£78  15s.  8d.,  and  the  defendant,  in  support  of 
his  allegation  of  want  of  visible  means,  relied 
on  the  fact  that  several  judgments  had  been 
registered  against  the  plaintiff,  but  it  did  not 
appear  that  they  had  been  registered  under  the 
Local  Eegistration  of  Title  Act  as  existing 
charges  on  the  purchased  land : — Held,  that 
there  was  sufficient  evidence  of  visible  means, 
and  that  the  action  ought  not  to  be  remitted. 
Harty  v.  Boyle  App.,  40  I.  L.  T.  R.  204 

97.  Visible  means — Slander — Petty  Ses- 
sions clerk.}  The  Court  remitted  an  action  for 
slander  brought  by  a  Petty  Sessions  clerk,  who 
had  a  salary  of  £180  a  year,  on  the  ground  of 
no  visible  means.     Callan  v  Duffy 

Ex.,  29  I.  L.  T.  617 

98.  Visible    means  —  Time   limited  for 

notice  to  remit  —  Distress  for  excessive  amount.} 
The  time  within  which  notice  to  remit  must  be 
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served  is  computed  according  to  the  computa- 
tion at  the  time  of  the  passing  of  the  Common 
Law  Procedure  Act,  and  hence  does  not  include 
Smidays  or  days  on  which  the  offices  are  closed. 
A  clerk  whose  income,  including  pay  for  over- 
time, amounts  to  £160  has  not "  visible  means  " 
such  as  would  prevent  an  action  being  remitted. 
Distraining  for  a  greater  amount  of  rent  than  is 
due  is  not  per  se  actionable.  ,  Warburion  v.  St. 
Ledger  K.  B.,  37  I.  L.  T.  R.  47 

■ Action  by  money  lender  on  promissory 

note — Excessive  interest — ^Absence  of 
days  of  grace  33  I.  L.  T.  R.  109 

See  Bill  of  Exchange.    3. 

Libel  [1902]  2  I.  R.  207  ; 

35  I.  L.  T.  R.  107  ;  1  N.  I.  J.  R.  97 
See  Defamation — Libel.    7. 

Step  in  the  action — Security  for  costs 

36  I.  L.  T.  R.  51 
See  Practice — Security  for  Costs.    36. 

• Remitting  action  to  County  Court 

38  L  L.  T.  R.  81  ;  4  N.  I.  J.  R.  126 
See      Master      and      Servant — Master's 
Liability.    10. 

PRACTICE— SALE  BY  COURT. 

1.  —  Appointment  of  person  to  convey — 
Order  for  sale  of  landr—Form  of  order — Tmstee 
Act,  1893  (56  dk  57  Vict,  c.  53),  s.  33.]  Form 
of  order  and  mode  of  execution  of  conveyance 
where  the  Court  orders  a  sale  of  land  and  a 
person  entitled,  being  a  party  to  the  proceedings 
refuses  to  execute  the  deed.     Beale  v.  Bragg 

V.-C,  [1902]1LR.99 

2. ■  Appointment  of  person  to  convey — 

Person  of  unsound  mind  not  so  found — Juris- 
diction.} Where  a  person  beneficially  entitled 
to  a  share  of  lauds  ordered  to  be  sold  in  a  par- 
tition action,  is  of  unsound  mind  not  so  found, 
and  no  proceedings  in  lunacy  are  pending,  the 
Court  will,  on  an  application  in  the  action, 
appoint  a  person  under  the  Trustee  Act,  1893, 
to  convey  such  share  to  the  purchaser.  Cross  v. 
Cross  M.  R.,  33  I.  L.  T.  R.  50 

3.  Person    of    unsound    mind — Person 

appointed  to  convey — Order  by  the  High  Court — 
Lunacy  jurisdiction — Trustee  Act,  1893  (56  cfe  57 
Vict.,  c.  53),  ss.  30,  31,  33.]  Where,  in  a  partition 
action,  the  Court  has  sold  lands,  the  property  of  a 
person  of  unsound  miud  not  so  found,  a  Judge 
of  the  Chancery  Division  exercising  the  juris- 
diction conferred  by  sections  30,  31,  and  33  of 
the  Trustee  Act,  1893,  will  appoint  a  person  to 
convey  the  lauds  on  behalf  of  the  person  of 
unsound  mind.     Keating  v.  Keating 

O'Connor,  J.,  [1918]  1 1.  R.  453 

4.  Approval    fee-— Order    LI.,    r.    4 — 

Property  sold  in  several  lots — -Fee  for  each  lot — 
Mortgagees.']  It  is  the  settled  practice  of  the 
Court  on  a  sale  that  an  approval  fee  should  be 
paid  on  each  conveyance  to  every  person  who 
is  a  necessary  party  to  the  conveyance,  and  not 
a  party  to  the  suit,  even  where  there  are  a 
number  of  conveyances.     Keller's  Estate 

M.  R.,  [1909]  1 1.  R.  106  ;  43  I.  L.  T.  R.  112 
See  Practice — Costs.    5. 


PRACTICE— SALE  BY  CQVRT— continued. 

5. Bid  by  personal  representative  of  a 

legatee  accepted  —  Administration  suit.']  Upon 
a  sale  through  the  Court  in  an  administration 
suit^ — ^the  carriage  of  the  sale  being  given  to  the 
defendant  in  the  suit — the  personal  representa- 
tive of  a  legatee  bid  for  the  premises,  and  they 
were  knocked  down  to  her : — Held,  that  on  the 
facts  the  intending  purchaser  did  not  occupy 
any  fiduciary  relationship,  and  the  sale  should 
be  confirmed.  Be  Tomkins  ;  Tomhins  v.  Fa/r- 
rington  V.-C,  36  I.  L.  T.  R.  59 

6.  Compensation — Damage   to   premises 

after  date  of  auction.]  In  a  sale  by  the  Court 
certain  premises  were  sold  by  auction  to  a 
purchaser.  Two  days  later  a  storm  caused 
damage  to  the  premises,  estimated  at  £10.  On 
the  following  day  the  certificate  of  the  chief 
clerk  certifying  the  sale  was  filed  in  the  proper 
office : — Held,  that  the  purchaser  was  entitled 
to  compensation  for  the  damage  suffered 
previous  to  the  filing  of  the  certificate.  Smyth 
V.  Smyth  M.  R.,  37  I.  L.  T.  R.  82 

7. Compensation  — •  Descriptive  particu- 
lars settled  by  mistake — Auctioneer — Solicitor.] 
In  the  case  of  a  sale  by  order  of  the  Court  it 
appeared  that,  although  the  printed  particulars 
in  the  rental  were  correct,  the  descriptive  par- 
ticulars, which  had  been  settled  by  the  local 
auctioneer,  omitted  a  portion  of  the  lot  sold. 
On  an  application  by  the  purchaser  for  com- 
pensation, supported  by  an  affidavit  in  which 
she  swore  that  the  auctioneer  did  not  announce 
that  any  alteration  had  been  made  : — Held,  that 
she  was  entitled  to  compensation.  Held  further, 
that  in  such  cases  it  is  the  solicitor  having 
carriage  who  is  responsible  for  the  accuracy  of 
the  particulars,  and  it  is  no  part  of  the  duty  of 
the  auctioneer  to  add  descriptive  particulars. 
National  Bank  v.  Beirne    M.  R.,  35  I.  L.  T.  R.  9 

8.  Compensation  —  Rental  and  con- 
ditions— Tithe  rentcharge.]  Fee-simple  property 
was  put  up  for  sale,  subject  to  an  annuity  of 
£16  16s.,  payable  to  the  Board  of  Works  for 
twenty-one  years,  from  21st  November,  1891. 
No  other  charge  or  incumbrance  was  mentioned 
in  the  particulars  of  sale.  The  conditions  of  sale 
contained  the  usual  provision,  that  in  the  event 
of  there  being  any  error,  misstatement,  or 
omission  in  the  particulars,  compensation  might 
be  made  to  the  purchaser,  the  amount  of  such 
compensation  to  be  settled  by  the  Judge  at 
Chambers.  The  lands  were  subject  to  a  tithe 
rentcharge  of  £3  2s.  4d.  per  annum,  and  the 
purchaser,  on  discovering  this,  applied  for 
compensation : — Held,  by  Porter,  M.R.,  that 
the  purchaser  was  entitled  to  assume  from  the 
particulars  that  the  lands  were  not  subject  to 
tithe  rentcharge,  and  that  he  was  entitled  to 
compensation.  Perrin  v.  Boe  (25  L.  R.  1  37) 
followed.  Ba/rnewall's  Estate  (I.  Ri  1  Eq.  304) 
and  BaiUe's  Estate  (31  L.  R.  I.  98)  considered. 
Hamilton  v  Bates  M.  R.,  [1894]  1  I.  R.  1  ; 

28  I.  L.  T.  184 

9. Discharge   of  incumbrances- GAorgre 

for  support  and  maintenance  simpUciter  —  No 
specific  annual  sum  charged  therefor — Inquiry  in 
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Chambers — Conveyancing  and  Law  of  Property 
^c<,  1881  (44  (fc  45  Vict.,  c.  41),  s.  5.]  Upon  an 
application  to  the  Court  under  section  5  of  the 
Conveyancing  and  Law  of  Property  Act,  1881, 
to  make  provision  for  incumbrances  on  land, 
and  the  sale  of  the  land  freed  therefrom,  the 
Court  will  direct  an  inquiry  in  Chambers  as  to 
what  is  the  annual  sum  necessary  and  proper  to 
provide  for  determinable  charge  for  the  support 
and  maintenance  of  an  infant,  taking  into 
account  the  station  in  life  of  the  infant  ohargeant 
and  all  the  circumstances  of  the  case  ;  and  upon 
such  annual  sum  being  ascertained  wiU  allow 
payment  into  Court  of  such  capital  sum 
(together  with  the  additional  margin,  not  ex- 
ceeding 10  per  cent.)  as  will  by  interest  and 
annual  withdrawal  be  sufficient  to  provide  for 
the  charge  and  exhaust  the  sum  on  the  deter- 
mination of  the  charge.  In  a  simple  case  where 
all  parties  are  agreed  upon  the  annual  sum 
which  is,  in  the  opinion  of  the  Court,  sufficient 
and  ample  to  provide  for  the  support  and  main- 
tenance of  the  infant,  the  Court  wiU  order  pay- 
ment into  Court  without  directing  an  inquiry. 
In  re  McGuinness  Contract, 

M.  R.,  35  I.  L.  T.  R.  65  ;  1  N.  I.  J.  R.  49 
10.  —  Protection  of  purchaser— SoZe  under 
order  of  Court — Conveyancing  and  Law  of 
Property  Act,  1881  (44  dk  45  Vict.,  t.  41),  s.  70  (1).] 
Where  the  defendant,  the  owner  of  certain 
lands,  halt  beneficially  and  half  as  personal  re- 
presentative of  his  brother,  mortgaged  the  whole 
for  a  debt  of  his  own,  and  where,  in  a  suit  to 
raise  the  amount  of  the  mortgage,  the  lands  were 
sold  by  order  of  the  Court,  the  Court,  on  the 
application  of  the  purchaser,  made  an  order 
giving  the  defendant  liberty  to  join  in  the  con- 
veyance to  the  purchaser  as  personal  represen- 
tative, and  directed  half  of  the  purchase -money 
to  be  placed  to  a  separate  credit  for  the  benefit 
of  the  next-of-kin.    Neville  v.  Driscoll 

m.  R.,  36  I.  L.  T.  R.  209 

Alteration  of  mortgaged  premises  before 

sale  36  I.  L.  T.  R.  113 

See  Mortgage— Equitable  Mortgage.    9. 

-  Compensation  36  I.  L.  T.  R.  156  ; 

3  N.  I.  J.  R.  70 
See  Vendor  and  Purchaser— Compensa- 
tion,   2. 

Damage — Compensation  after  conveyance 

[1903]  1 1.  R.  356 
See  Vendor  and  Purchaser-— Compensa- 
tion.   1. 

Costs    of — Proceeds    insufficient    to    pay 

mortgage  debt  37  I.  L.  T.  R.  152  ; 

3  N.  I.  J.  R.  263 
See  Executor— Actions.    12. 

PRACTICE— SECURITY  FOR  COSTS. 

1. Action  lor  penalties  for  acting  as  a 

councillor  while  disqualified — Mnnicipal  Cor- 
porations {Ireland)  Act,  1840  (3  cfc  4  Vict.,  c.  108), 
s.  89 — Local  Government  (Ireland)  Act,  1898.] 
In  an  action,  brought  under  the  Local  Govern- 
ment (Ireland)  Act,  1898,  and  the  Municipal 
Corporations  (Ireland)  Act,  1840,  s.  89  (there- 


PRACTICE-^ECURITY   FOR   COSTS— cora. 

under  adapted),  to  recover  penalties  for  acting 
as  a  councillor  while  disqualified,  it  is  within 
the  discretion  of  the  Court  to  deoUne  to  order 
security  for  the  defendant's  costs  where  the 
only  ground  suggested  is  the  plaintiff's  poverty. 
Kenealy  v.  Keane  Q.  B.,  [1901]  2  I.  R.  640 

Svi  nam.  Kenealy  v.  O'Keefe 

1  N.  I.  J.  R.  141 

2. ■  Action  on  foreign  jnigmeat— Plain- 
tiff resident  in  America — Satisfactory  affidavit  of 
good  defence — Judgment  obtained  without  jurisdic- 
tion.] The  R.  B.  Iron  Co.,  who  carried  on 
business  in  Massachusetts,  had  sold  goods  to 
the  defendants,  whose  place  of  business  was  at 
Clondalkin,  in  the  County  of  Dublin,  to  the 
amount,  as  claimed,  of  £1,328.  In  January, 
1900,  the  defendants  sent  the  vendors  a  draft 
of  832  dollars,  which  the  defendants  stated  had 
been  accepted  in  accord  and  satisfaction  of  the 
claim.  On  the  23rd  February,  1900,  the  R.  B. 
Iron  Co.  assigned  the  debt  to  the  plaintiff,  who 
resided  in  New  York,  in  consideration  of  one 
dollar.  The  next  day  the  plaintiff  issued  a 
process  against  the  defendants,  which  he  served 
upon  C,  the  managing  director  of  the  defen- 
dants, who  happened  to  be  in  New  York.  An 
application  by  C.  to  the  Court  in  New  York  to 
set  aside  service  of  the  process  was  refused,  and 
the  plaintiff  obtained  judgment  in  the  Court  in 
New  York.  The  plaintiff  subsequently  brought 
the  present  action  suing  on  the  foreign  judgment. 
On  application  by  the  defendants  for  security 
for  costs,  foilnded  on  an  affidavit  setting  forth 
all  the  above  facts  : — Held  (affirming  the  decision 
of  Kenny,  J.),  that  the  defendants  had  shown  a 
reasonable  prospect  of  establishing  a  defence 
to  the  action,  and  that  security  for  costs  should 
be  given.  Dennis  v.  The  Leinster  Paper  Co., 
Limited  K.B.,  App.,  [1901]  2  I.  R.  337,  344  ; 
35  I.  L.  T.  R.  60,  61,  note  ; 
1  N.  I.  i.  R.  125 

3. Action  on  foreign  judgment — Plain- 
tiff resident  out  of  the  jurisdiction — ' '  Satis- 
factory ''affidavit  of  merits — Supplemental  affi- 
davit om  appeal—  Or.  XXIX.,  r.  3.]  In  an 
action  on  a  foreign  judgment,  the  defendant 
grounded  an  application  for  security  for  costs 
on  an  affidavit,  stating  that  he  had  a  good 
defence  to  the  action,  and  going  into  the  defence, 
which  he  had  previously  pleaded  to  the  original 
action,  but  the  affidavit  did  not  show  any 
want  of  jurisdiction  in  the  foreign  Court,  or 
that  the  judgment  was  contrary  to  natural 
justice  or  tainted  with  fraud.  The  Court  having 
declined  to  consider  a  supplemental  affidavit, 
sworn  by  the  defendant  for  the  purpose  of  the 
appeal: — Held,  that  the  original  affidavit  was 
not  a  satisfactory  affidavit  of  merits  within 
Or.  XXIX-,  r.  3.  Walker  v.  Atkinson  ([1895] 
1  Ir.  R.  246)  approved.  Dervman  v.  O'Callaghan 
App.  31 1.  L.  T.  R.  141 

4. Administration — Accounts — Eight    to 

corpus  —  Assets  —  Surplus — Discretion  of  Court 
of  first  instance.']  Although  a  next-of-kin  be 
absolutely  entitled  to  an  order  for  the  ad- 
ministration of  an  estate,  and  for  an  aooounti 
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yet  the  Court  in  its  discretion  is  justified,  where 
the  plaintiff  is  resident  out  of  the  jurisdiction,  in 
ordering    that    security    for    costs    be    given. 
Fitzgerald,  Deceased  ;   Fitzgerald  v.  Fitzgerald 

App.,  29  I.  L.  T.  R.  125 

5. Admiralty— Or.  LIX.,  r.  52.]    In  the 

case  of  a  vessel  registered  as  British,  whose 
owner  re.iides  within  the  jurisdiction,  an  order 
for  security  for  the  costs  of  an  appeal  brought 
by  the  owner  will  not,  in  the  absence  of  special 
circumstances,  be  made.  Schooner  "  B  1 "  v. 
Youghal  U.  D.  C. 

K.  B.,  App.,  [1917]  2  I.  R.  315  ; 
51 1.  L.  T.  R.  55 

6. Appeal  —  Special      circumstances  — • 

Or.  LVIII.,  r.  15.]  Judgment  was  given  for 
the  plaintiffs  in  an  action,  with  costs.  When 
the  plaintiffs  attempted  to  levy  the  amount  of 
their  costs  the  sheriff  made  a  return  of  nulla 
bona.  The  plaintiffs  then  ascertained  that,  the 
day  before  the  issue  of  the  certificate  of  taxation 
of  their  costs,  the  defendant  had  executed  a  bill 
of  sale  for  £400  in  favour  of  his  solicitor  in  the 
action.  The  consideration  for  the  bill  of  sale 
was  the  defendant's  costs  in  the  action  and  costs 
in  other  proceedings,  as  well  as  cash  advanced 
to  the  defendant.  The  defendant  lodged  an 
appeal  from  the  judgment  in  the  action,  and 
the  plaintiffs  moved  for  an  order  for  security  for 
their  costs  of  the  appeal : — Held  (KtzGibbon, 
L.J.,  dissenting)  that,  as  the  consideration  for 
the  bill  of  sale  appeared  to  be  genuine,  its 
existence  did  not  amount  to  "  special  circum- 
stances "  within  the  meaning  of  Or.  LVIII., 
r.  15,  and  that  the  defendant  should  not  be 
ordered  to  lodge  security  for  costs.  Brooke  v. 
Kavanagh  (21  L.  R.  I.  474)  followed ;  Hastings 
V.  Maconciiy  (C.  A.,  2  June,  1892,  unreported), 
and  Marquis  Conyngham  v.  O'Donnell  (C.  A., 
9  May,  1906,  unreported)  distinguished. 
Hennessy  &  Co.  v.  Keating 

App.,  41 1.  L.  T.  R.  203 

7. Appeal  —  Special      circumstances  — 

Poverty — Action  for  assault — Or.  LVIII.,  r.  15.] 
The  plaintiff  in  an  action  for  assault,  which  was 
ordered  to  be  remitted  for  trial  by  the  County 
Court  Judge,  succeeded  in  retaining  the  action 
in  the  High  Court  by  lodging  a  sum  for  security 
for  costs.  An  application  by  the  plaintiff  for 
a  new  trial  of  the  action  was  refused  by  the 
King's  Bench,  whereupon  she  served  notice  of 
appeal.  The  defendants  applied  for  security 
for  costs  : — Held,  that  though  poverty  alone  was 
not  sufficient  ground  for  requiring  an  appellant 
to  give  security  for  costs,  the  adjudication  that 
the  action  was  not  fit  to  be  tried  in  the  Superior 
Court  constituted  "  special  circumstances " 
which  would  justify  the  Court  of  Appeal  in 
making  an  order  that  the  appellant,  the  plaintiff, 
should  give  security.  Sichardson  v.  Richardson 
App.,  44  I.  L.  T.  R.  196 

8. Appeal  —  Special     circumstances.] 

Under  Or.  LVIII.,  r.  15,  the  Court  of  Appeal 
may,  under  special  circumstances,  order  security 
to  be  given  for  the  costs  to  be  occasioned  by  any 
appeal.      Where   an   action   for  administration 
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had  been  brought  by  the  next  friend  of  an 
infant  against  the  executors  of  his  father's  will 
alleging  wiUul  default,  and  had  been  dismissed, 
and  subsequently,  when  the  infant  came  of  age, 
he  himself  brought  a  second  action  against  the 
same  defendants  for  the  same  purpose,  which 
second  action  had  on  s'peoial  grounds  been 
refused  to  be  stayed,  and  was  ultimately  dis- 
missed ;  and  it  appeared  that  the  second  action 
was  in  substance  the  same  as  the  first,  and  it 
was  alleged  that  the  plaintiff  in  the  second 
action  was  only  a  nominal  plaintiff,  the  real 
plaintiff  being  the  same  as  in  the  first  action  : — 
Held,  that  there  were  special  circumstances 
under  which  security  for  costs  should  be  given 
by  the  plaintiff  before  proceedings  with  an 
appeal  in  the  second  action.  Blair  v.  Crawford  tfr 
Millikin  App.,  41 1.  L.  t.  R.  5 

9. Appeal  —  Special      circumstances  — 

Vexatious  proceedings.']  The  respondents  applied 
for  an  order  that  the  appellant  plaintiff  be 
required  to  give  security  for  the  costs  of  the 
appeal,  on  the  ground  that  the  appellant  had 
no  means  of  paying  them  if  the  appeal  should  be 
decided  against  him,  and  tha.t  such  appeal  was 
frivolous  and  vexatious,  and  had  already  been 
dismissed  in  the  King's  Bench  Division.  With- 
1  out  caUing  on  counsel  for  the  opposite  side : — 
I  Held,  that  want  of  means  is  not  per  se  such  a 
special  circumstance  as  would  justify  the  Court 
in  ordering  security  for  costs  ;  but  that  if  the 
proceedings  also  appeared  to  be  vexatious 
security  ought  then  to  be  ordered.  The  appel- 
lant was  ordered  to  give  security  for  costs  to 
the  amount  of  £20.     Carlisle  v.  Lindsay  Bros. 

App.,  42  I.  L.  T.  R.  229 

10. Appeal — Workmen's    Compensation 

Act,  1906— Or.  LVIII.,  r.  15.]  Upon  an  appeal 
from  an  order  of  the  Recorder  of  Belfast,  under 
the  Workmen's  Compensation  Act,  1906, 
refusing  a  workman's  request  to  review  "  without 
liberty  to  apply,"  the  respondent-employers 
applied  for  an  order  directing  the  appellant  to 
lodge  security  for  costs  of  appeal : — Held, 
that  having  regard  to  the  policy  of  the  Work- 
men's Compensation  Act,  1906,  it  is  not  the 
practice  in  Ireland  to  require  a  workman  to  lodge 
security  for  the  costs  of  his  appeal  to  the  Court  of 
Appeal.  Storrrwunt  v.  Worhman,  Clarke  &  Co., 
Umited  ([1914]  2  I.  R.  532  note),  followed. 
Hutchinson  v.  New  Northern  Spinning  and 
Weaving  Company,  Limited 

App.,  [1914]  2  I.  R.  530  ;  48  I.  L.  T.  R.  33 

11. Assets  of  deceased — Chancery  action — 

Defendant  administrator.]  Where  the  defendant, 
an  administratrix,  had  money  of  the  plaintiffs, 
being  portion  of  the  assets  of  the  deceased,  in 
her  hands  : — Held,  that  she  was  not  entitled  to 
an  order  for  security  for  costs  against  the  plain- 
tiff, who  had  brought  a  summons  for  the  ad- 
ministration of  the  personal  estate  of  the 
deceased.     Crawford  v.  Irwin 

M.  R.,  1  N.  I.  J.  R.  64 

12.  — —  Bankrupt — Breach  of  contract  after 

banhruptcy.']      An  undischarged    bankrupt  can 

maintain  in  his  own  name  an  action  for  wrongful 
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dismissal  occurring  after  the  adjudication  of 
bankruptcy,  and  cannot  be  called  upon  to  give 
security  for  costs,  even  though  resident  out  of 
the  jurisdiction.  Salmon  v.  Belfast  Alhambra, 
Ltd.       K.  B.,  37 1.  L.  T.  R.  72;  3  N.  I.  J.  R.  135 

13   Certiorari^iocrf  Government  Board 

Audit — Local  Oovernment  Act  (Ireland),  1871, 
a.  12 — Practice.]  Where  a  conditional  order  has 
been  granted  for  a  writ  of  certiorari  to  remove 
into  the  Court  of  King's  Bench  any  aUowance, 
cUsallowance,  or  surcharge  made  by  an  auditor  of 
the  Local  Government  Board  in  an  audit  under 
sections  11  to  18  of  the  Local  Government  Act 
(Ireland),  1871,  the  Court  has  jurisdiction  to  stay 
the  issue  of  the  conditional  order  until  the  pro- 
secutor shall  have  entered  into  and  perfected  an 
efEeotive  recognizance,  with  or  without  securities, 
as  the  exigency  of  the  case,  having  regard  to  the 
means  of  the  prosecutor,  may  require,  condi- 
foned  in  the  terms  prescribed  by  section  12  of 
the  said  Act.  B.  (Currid)  v.  Baker 
K.B.,App.,[1910]  2 1.  R.  187, 190;  44 1. L. T. R. 77 

14.  —  Company's  Act,  1862,  s.  69— Or. 
LVIII.,  r.  15 — Appeal — Gompany,  winding  up.] 
An  application  for  security  for  costs  of  appeal 
against  a  winding-up  order  obtained  by  a  share- 
holder, whose  shares  in  the  company  were  only 
partly  paid  up,  was  refused,  on  the  grounds 
that  the  effect  of  the  application,  if  granted, 
would  be  to  impose  an  additional  condition  on 
the  appeal,  which  would  be  contrary  to  what 
was  intended  in  the  Court  where  the  case  was 
heard,  and  where  leave  to  appeal  was  given. 
Re  The  Company's  Acts  and  Owelo  {Matabeleland) 
Exploration  Co.  App.,  32  I.  L.  T.  R.  33 

15.  Companies  Act,  1862,  s.  69.]  In  an 

action  brought  by  a  company  to  recover  £57 
for  unpaid  calls  on  shares  allotted  to  the  defen- 
dant : — Held,  that  inasmuch  as  the  liabiUty  to 
pay  costs  would  only  arise  in  the  event  of  the 
defendant  being  successful  in  the  action,  and 
that  as  under  these  circumstances  tb,e  probable 
financial  condition  of  the  company  would  not 
be  equal  to  paying  the  costs  of  the  action,  the 
plaintifi  should  frive  security  for  costs  under 
section  69  of  the  Companies  Act,  1862.  Truf- 
fault  Cycle  Co.  v.  Drury    App.,  31 1.  L.  T.  R.  157 

16.  Defence — Counterclaim.]  The  plain- 
tiffs, a  Spanish  firm,  brought  an  action  for 
£269  7s.,  the  balance  of  freight  for  a  cargo 
carried  by  them  for  the  defendants.  The 
defendants  refused  to  pay  on  the  ground  that 
the  cargo  had  been  delivered  damaged,  and  they 
claimed  to  be  entitled  to  counterclaim  for  a 
sum  of  £1,400  for  the  damage  the  cargo  had 
sustained : — Held,  on  a  motion  that  the  plain- 
tiffs be  ordered  to  give  security  for  costs,  that, 
as  the  counterclaim  and  claim  arose  out  of  the 
same  transaction,  the  counterclaim  was,  to  the 
extent  of  the  sum  claimed  by  the  plaintiffs,  a 
defence  to  the  actual  payment  of  that  sum,  and 
for  the  purposes  of  such  a  motion  amounted  in 
substance  to  a  defence  to  the  action,  and  that, 
therefore,  the  defendants  were  entitled  to  get 
security  for  costs.  Compania  Naviera  Vascon- 
gada  v  Hall,  Ltd.  K.  B.,  40  I.  L.  T.  R.  114 
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17.  ——  Extension  ol  time  to  plead  no  waiver 
of  the  right  to  obtain  security  for  costa  Griffiths 
V.  Slator  Q.  B.,  [1865]  16  I.  C.  L.  R.  App.  i 

18.  Insolvent    executor    as    plaintiff — 

Solvent  estate.]  When  a  plaintiff  brings  an  action 
as  executor  he  will  not  be  required,  even  though 
he  be  insolvent,  to  give  security  for  the  defen- 
dant's costs  if  the  estate  of  which  he  is  executor 
is  solvent.     Henry  v.  Bigger 

K.  B.,  44  I.  L.  T.  R.  47 
[See  No.  30,  infra.] 

19.  — ■ — •  New  trial  motion — Supervening  in- 
solvency— Tim^  for  making  application — Delay 
in  applying.]  On  the  14th  May,  1915,  a  verdict 
and  judgment  were  entered  for  the  plaintiff  in  an 
action.  On  the  9th  June  notice  of  motion  for  a  new 
trial  was  served  by  the  defendant,  and  but  for 
the  heavy  list  the  case  might  have  been  disposed 
of  in  the  Trinity  Sittings.  On  the  27th  October 
the  case  appeared  in  the  list,  but  on  the  applica- 
tion of  the  plaintiff  it  was  adjourned  for  his 
convenience.  On  the  30th  October  the  plaintifi 
received  a  circular,  dated  the  28th  October, 
informing  him  that  the  defendant  had  made  an 
assignment  of  his  property  for  the  benefit  of  his 
creditors : — Held,  that  an  application  by  the 
plaintiff  that  the  defendant  be  ordered  to  give 
security  for  costs  ought,  in  the  circumstances, 
to  be  refused.     Porter  v.  Kirtlan 

K.  B.,  [1916]  2  I.  R.  13  ;  50 1.  L.  T.  R.  23 

20. Next  friend  of  a  lunatic]    The  next 

friend  of  a  lunatic,  though  a  pauper,  will  not 
be  required  to  give  security  for  costs.  Clarice  v. 
Doolin  V.-C.,  29  I.  L.  T.  R.  4 

21. One  of  several  plaintiffs  resident  with- 
in the  jurisdiction — Affidavit — Or.  XXIX.,  r.  1.] 
On  a  summons  for  security  for  costs  the  affidavit 
grounding  the  application  may  "  under  special 
circumstances "  be  made  by  the  defendant's 
solicitor.  Absence  of  the  defendant  abroad  is 
such  "  special  circumstance."  Where  one  of 
several  plaintiffs  resides  within  the  jurisdiction, 
none  of  the  plaintiffs  will  be  ordered  to  give 
security.  Collopy  v.  0' Shaughnessy  (6  L.  R.  I. 
449)  followed.     MuUam,  amd  King  v.  King 

Q.  B.,  31 1.  L.  T.  R.  155 

22. Plaintiff  resident  abroad — Satisfactory 

affidavit  of  defence  upon  the  merits — Or.  XXIX., 
r.  3.]  To  comply  with  Or.  XXIX.,  r.  3,  which 
requires  a  defendant,  applying  for  security  for 
costs  by  reason  of  the  plaintiff  being  resident 
out  of  the  jurisdiction,  to  make  a  satisfactory 
affidavit  that  he  has  a  defence  upon  the  merits, 
it  is  not  sufficient  that  the  defendant  should  in 
his  affidavit  suggest  that  he  has  a  counterclaim 
against  the  plaintiff  ;  he  must  state  facts  from 
which  the  Court  can  reasonably  come  to  the 
conclusion  that  he  has  a  good  case  for  defending 
the  action  or  instituting  the  counterclaim. 
Cummings  v.  Stewart        App.,  44  I.  L,  T.  R.  84 

23.  Plaintiff  resident  in  England — Affi- 
davit disclosing  good  cause  of  action — General 
Order  XXIX.,  r.  2.]  Defendant  was  bailee  for 
hire  of  a  valuable  horse,  the  property  of  the 
plaintiff,  who  was  resident  in  England,  and  had 
no  other  property  in  Ireland.    On  the  Ist  October 
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1906,  the  defendant  sent  the  horae  to  be 
shod  to  the  farrier  whom  he  usually  employed. 
The  next  day  the  horse  was  lame,  and  the  defen- 
dant sent  for  the  farrier,  who  said  that  the  horse 
would  be  well  in  a  day  or  two.  The  lameness 
passed  ofE ;  but,  on  the  12th  October,  the  horse 
developed  symptoms  of  tetanus.  The  defendant 
telegraphed  to  the  plaintiff,  and  the  plaintiff 
telegraphed  to  a  veterinary  surgeon,  who 
attended  to  the  horse,  but  it  died  from  tetanus. 
In  an  action  by  the  plaintiff  against  the  defen- 
dant for  negligence : — Held,  by  the  Lord 
Chancellor  and  Holmes,  L.J.  (diss.  KtzGibbon, 
Ii.J.)  that  as  prima  facie  a  good  cause  of  action 
had  been  shown  by  the  affidavits,  the  plaintiff 
should  not  be  ordered  to  give  security  for  costs. 
Held,  per  FitzGibbon,  L.J.,  that,  without 
definitely  pronouncing  upon  the  merits  of  the 
action,  the  affidavits  did  not  disclose  a  suffi- 
ciently clear  case  against  the  defendant  to 
deprive  him  of  his  right  to  security  for  costs 
having  regard  to  the  decision  of  the  Court  of 
Appeal  in  Watson  v.  Porter  ([1907]  2  I.  R.  341) 
and  its  uniform  practice  in  remitting  cases  to 
Quarter  Sessions.     Burke  v.  Irwin 

App.,  [1907]  2  I.  R.  555  ;  41 1.  L.  T.  R.  73 

34. Plaintifl    resident    in     Scotland— 

Poverty — Special  circumstances — Or.  XXIX.,  rr. 
1  <fe  2.]  A??liere  a  plaintiff,  resident  in  Scotland, 
brought  an  action  for  breach  of  promise  of 
marriage  against  a  defendant  resident  in 
Ireland,  and  the  latter  applied  for  an  order 
directing  the  plaintiff  to  give  security  for  costs 
on  the  ground  that  the  plaintiff  was  resident 
out  of  the  jurisdiction  and  had  no  visible  means, 
and  that  the  action  was  brought  against  him 
for  the  purpose  of  blackmail: — Held  (reversing 
Boyd,  J.),  that  poverty,  together  with  foreign 
residence,  is  not  a  sufficieiit  ground  for  com- 
pelling the  plaintiff  to  give  security,  and  as  there 
was  a  bona  fide  conflict  between  the  parties  there 
were  no  special  oircumstancef  under  which  the 
Court  should  order  security  for  costs.  Graham 
v.  Wray.  App.,  35  I.  L.  T.  R.  237 

25.  — —  Plaintiff  resident  In  Scotland — Special 
circumstances — Or.  XXIX.,  r.  2.]  Where  the 
plaintiff's  residence  was  stated  in  the  writ  as  of 
an  address  in  Scotland,  but  the  plaintiff  made  an 
affidvit  that  she  was  only  temporarily  residing 
in  Scotland  as  a  guest  of  her  son,  and  intended 
shortly  to  return  to  Ireland  to  reside  with  her 
daughter  : — Held,  that  the  defendants'  applica- 
tion that  the  plaintiff  be  ordered  to  give  security 
for  costs  should  be  refused  on  the  ground  that 
there  were  no  special  circumstances  to  justify 
such  order.  Hunter  v.  G.  K.  Hunter,  James  W. 
Hunter,  and  Miller  and  Beatty,  Ltd. 

Barton,  J.,  46  I.  L.  T.  R.  193 

26. Plaintiff    resident    in     Wales — Or. 

XXIX.,  rr.  1,  2.]  A  plaintiff,  resident  in  Wales, 
brought  an  action  for  work  and  labour  done 
and  services  rendered.  The  defendant  applied 
for  security  for  costs,  alleging  that  the  plaintiff 
had  no  visible  means,  and  that  there  was 
nothing  due : — Held  (reversing  Boyd,  J.)  that 
there  were  no  special  circumstances,  and  that 
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security  should  not   be  ordered  to   be  given. 
Jones  V.  Evans      App.,  35  I.  L.  T.  R.  237,  note  ; 

1  N.  I.  J.  R.  257 

27. Plaintiff  resident  out  of  the  juris- 
diction but  having  an  office  in  London.]  Where 
a  plaintiff,  who  carried  on  business  outside  the 
jurisdiction,  had  an  office  in  London,  but  no 
property  within  the  jurisdiction  available  for 
costs: — Held,  that  the  defendant  was  entitled 
to  an  order  for  security  for  costs.  Chaigneau  v. 
Pollock  Q,  B.,  32  I.  L.  T.  R.  39 

28. Plaintiff  resident  out  of  the  juris- 
diction— Satisfactory  affidavit — Defence  upon  the 
merits — Or.  XXIX.,  r.  3.]  By  a  settlement 
dated  the  30th  May,  1863,  executed  on  the 
marriage  of  J.  H.  W.  and  Jane  P.,  the  mother 
of  J.  H.  W.,  Elizabeth  W.  covenanted  with 
E.  A.  and  J.  W.,  the  trustees  of  the  settlement, 
that  she  would  by  will  give  one-third  of  her 
real  and  personal  estate  to  the  trustees  of  the 
settlement  upon  trust  during  the  joint  lives  of 
J.  W.  H.  and  Jane  P.  to  pay  the  income  to 
Jane  P.  for  her  separate  use,  and  after  the  death 
of  either  of  them  upon  trust  if  J.  H.  W.  should 
be  the  survivor  to  convey  the  said  share  to 
J.  H.  W.  absolutely ;  but  if  Jane  P.  should  be 
the  survivor  to  pay  the  income  to  her  during 
her  widowhood,  and  on  her  decease  or  second 
marriage  upon  'trust  for  the  children  of  the 
marriage  in  equal  shares.  By  her  will,  dated 
the  18th  November,  1877,  EUzabeth  W.  left 
all  her  property  to  her  executors  and  trustees 
upon  trust  to  divide  the  same  equally  between 
her  three  children,  of  whom  J.  H.  W.  was  one, 
and  in  case  he  predeceased  her,  his  share  was 
to  go  to  his  children.  She  died  in  1879,  and 
her  will  was  proved.  The  plaintiffs  were  the 
children  of  J.  H.  W.  and  Jane  P.,  both  of  whom 
were  alive,  and  all  the  plaintiffs  resided  out  of 
the  jurisdiction.  J.  W.,  one  of  the  trustees, 
was  dead.  In  an  action  against  R  A.,  the  sur- 
viving trustee  of  the  settlement  for  not  having 
secured  for  them  one-third  of  the  assets  left  by 
Elizabeth  W.,  the  defendant  moved  for  security 
for  costs,  and  in  his  affidavit  stated  that  he  had 
never  heard  of  the  death  of  Ehzabeth  W.  until 
about  three  years  before  the  action,  and  no 
notice  of  the  death  had  been  served  upon  him 
or  his  co-trustee,  nor  had  they  been  asked  to 
get  in  the  property ;  that  both  the  parents  of 
the  plaintiffs  were  alive ;  and  the  interest  of 
the  plaintiffs  in  any  of  the  property  settled  was 
contingent  only ;  and  further,  that  the  executors 
of  Elizabeth  W.,  in  ignorance  of  the  settlement, 
had  paid  over  one-third  of  her  estate  to 
J.  H.  W.,  who  afterwards  became  bankrupt : — • 
Held  (affirming  the  decision  of  Porter,  lUlB.), 
that  this  was  not  a  satisfactory  affidavit  that  the 
defendant  had  a  defence  upon  the  merits,  so  as 
to  entitle  him  to  security  for  costs.  Walker  v. 
Atkinson  App.,  [1895]  II.  R.  246 

29.  — -  Plaintiff  resident  out  of  the  juris- 
diction— Several  defendants — Second  order  for 
security  for  costs.}  The  plaintiff,  who  resided  in 
America,  brought  an  action  against  W.  M., 
N.  M.,  D.  M.,  and  R.  M.  for  the  purpose  of 

3r 
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having  himself  declared  heir-at-law  of  J.  H. 
The  first  three  defendants  were  sued  as  trustees 
of  the  will  of  J.  S.,  and  the  fourth  had  been 
foxmd  to  be  the  heir  in  a  former  proceeding. 
On  the  17th  June,  1895,  the  first  three  defen- 
dants, the  trustees  of  the  will,  obtained  an  order 
that  the  plaintiff  should  give  security  for  costs, 
which  was  measured  at  £75.  R.  M.,  the  fourth 
defendant,  who  appeared  by  a  separate  solicitor, 
obtained  an  order  on  the  23rd  July,  1895,  that 
the  plaintiff  should  give  security  for  his  costs  :• — 
Held  (varying  the  order  of  the  Vioe-Chancellor), 
that  in  the  absence  of  special  circumstances, 
one  sum  of  £75  was  sufficient  security  for  the 
costs ;  that  R.  M.  was  not  entitled  to  a  second 
order  for  security  for  his  costs,  but  that  the  sum 
of  £75  lodged  under  the  order  of  the  17th  June, 
1895,  should  stand  security  as  well  for  the  costs 
of  R.  M.  as  of  the  other  defendants.  M'Henry 
V.  M'Henry  App.,  [1896]  I  I.  R.  60 

30. Plaintiff  resident  out  of  jurisdic- 
tion— Plaintiff  suing  as  administrator — R.  S.  C, 
1891,  Or.  XXIX.,  rr.  1,  3.]  A  plaintig  suing 
as  executor  or  administrator,  if  out  of  the 
jurisdiction,  is  subject  to  the  same  liabiUty  to 
give  security  for  costs  as  if  he  was  suing  in  his 
own  right.  An  administrator  with  the  will 
annexed  of  an  Irish  testator  brought  an  action  to 
restrain  the  promoters  of  a  railway  company  in 
Ireland  from  proceeding  with  a  Bill  in  Parlia- 
ment to  extend  the  time  for  making  the  railway, 
and  to  prevent  them  increasing  the  liability  of 
the  testator's  estate  on  a  guarantee,  given  by 
him  and  the  defendants  to  a  bank,  to  repay 
money  advanced  for  the  purpose  of  making  the 
ParUamentary  deposit  required  to  be  made  in 
such  cases.  The  plaintiff,  who  was  a  beneficiary 
under  the  will,  resided  in  New  York,  and  had  no 
property  of  his  own  in  Ireland,  but  there  were 
considerable  assets  of  the  testator  in  Ireland 
unadministered.  The  Court,  being  of  opinion 
that  the  defendants  had  made  a  satisfactory 
affidavit  of  merits,  made  an  order  that  the 
plaintiff  should  give  security  for  costs,  and 
measured  the  amount  at  £100.  Wheelan  v.  Irwin 
M.  R.,  [1909T 1  I.  R.  294 
>    [See  No.  18,  supra.'] 

31. PlsUntiil  temporarily  resident  within 

the  jurisdiction — Permanent  residence — Property 
within  the  jurisdiction — Or.  XXIX.,  r.  4.]  A 
plaintiff  who  had  resided  permanently  within 
the  jurisdiction  untU  the  year  1906  went  to 
America  in  that  year  and  married  there.  In 
1907  she  returned  to  Ireland  with  her  husband, 
and  they  were  residing  there  at  the  time  when  the 
application  for  security  for  costs  was  made.  In 
her  affidavit  she  stated  that  she  "  had  at  present 
no  intention  of  returning  to  America  "  : — Held, 
that  she  must  give  security  for  costs  under 
Or.  XXIX.,  r.  4.     Stevenson  v  M'KinUy 

K.  B.,  42 1.  L.  T.  R.  14 

32. Preliminary  notice.]  The  pre- 
liminary notice  for  security  for  costs,  under 
the  52nd  General  Order,  1854,  must  be  served 
at  leapt  twenty-four  hours  before  the  service  of 
the  not'ce  of  motion,  and  no  order  will  be  made 
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for  security  for  costs  if  this  has  not  been  done. 
Jack  V.  Noble  Ex.,  [1867]  17  I.  C.  L.  R.  381 

33.  Relator — No  visible  means.]    Where 

an  action  U  brought  by  a  relator,  at  the  suit  of 
the  Attorney-General,  to  have  a  public  trust 
carried  out  or  a  charitable  scheme  settled,  and 
where  it  appears  that  the  defendants  have  a 
defence  to  the  action,  or  that  there  is  some 
question  to  be  tried,  the  Court  will  order  the 
relator,  if  without  visble  means,  to  give  security 
for  costs.     Attorney-General  v.  AUman 

App.,  [1906]  1 1.  R.  473  ;  40  I.  L.  T.  R.  94 

34.  Seafaring  mm— Residence  in  Eng- 
land—Or. XXIX.,  rr.  1  and  2.]  The  plaintiff  in 
an  action  for  alleged  slander  was  a  sea  captain 
who  resided,  when  not  absent  on  a  voyage,  in  a 
house  in  Liverpool,  the  property  of  his  mother-in- 
law,  for  which  he  paid  no  rent.  The  alleged 
slander  arose  out  of  a  dispute  between  the 
plaintiff  and  the  owners  of  his  former  ship,  from 
which  he  had  been  dismissed  without  payment  of 
the  balance  of  his  wages  as  captain ;  and  a 
second  action  was  pending  between  the  plaintiff 
and  the  owners  of  the  ship  (of  whom  the  present 
defendant  was  one),  in  which  the  plaintiff  sought 
to  recover  payment  of  such  wages  : — Held,  by 
the  Court  of  Appeal  (reversing  the  decision  of  the 
King's  Bench  Division),  that  the  defendant  was 
entitled  to  require  the  plaintiff  to  give  security 
for  costs  of  the  action.  Oraham  v.  Wray  (35 
I.  L.  T.  B.  237)  distinguished.     Watscm  v.  Porter 

App.,  [1907]  2  I.  R.  341  ;  41 1.  L.  T.  R.  17 
[See  No.  23.] 

35.  "  Sfep  "—Or.   XXIX.,  r.    1.]     The 

words  "  any  steps  in  the  cause  or  matter "  in 
Or.  XXIX.,  r.  1,  mean  any  effective  or  operative 
step  ;  and  accordingly,  where  the  defendant, 
before  applying  for  security,  served  notice  of 
motion  and  affidavit,  serving  same  on  plain- 
tiff's sohcitor,  but  did  not  file  same  or  proceed 
with  the  motion,  and  subsequently  withdrew  the 
notice : — Held,  that  by  merely  serving  the 
notice  and  affidavit  the  defendant  did  not  take 
such  a  step  as  would  debar  him  from  applying 
for  security  for  costs  under  the  rule.  Burns  v. 
Bicrm  K.  B.,  46  I.  L.  T.  R.  81 

36.  Step  in  the  action — Application  U> 

remittor.  XXIX.,  rr.  1,  2,  3,  4.]  Where  an 
action  was  brought  against  a  railway  company 
in  Ireland  by  a  plaintiff  ordinarily  resident  in 
America,  but  temporarily  resident  in  Ireland 
for  the  purpose  of  bringing  the  action,  and  where 
the  defendants  moved  to  remit  the  action  to 
the  County  Court,  which  motion  was  refused, 
and  subsequently  applied  under  Or.  XXIX. 
for  an  order  to  stay  the  action  until  the  plaintiff 
should  give  security  for  costs  :■ — Held  (reversing 
the  King's  Bench  Division,  .where  Barton,  J., 
dissented),  that  the  apphcation  to  remit  was  a 
"  step  in  the  cause  or  matter "  within  the 
meaning  of  Or.  XXIX.  (1),  and  having  taken 
that  step  the  defendants  could  not,  in  the 
absence  of  special  circumstances,  subsequently 
apply  for  security  for  costs.  Burke  v.  Oreat 
Southern  and  Western  Railway 

App.,  36  I.  L  T.  R.  51  ;  2  N.  I.  3.  R.  94 
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37. Step  In  the  cause  or  maXtei— General 

Order  XXIX.,  r.  1.]  A  defendant  who  has 
filed  affidavits  in  opposition  to,  and  has  appeared 
in  Court  to  resist,  a  motion  for  final  judgment, 
has  not  taken  any  step  in  the  action  within  the 
meaning  of  General  Order  XXIX,,  r.  1,  and  is 
not  thereby  precluded  from  applying  for  an  order 
for  security  for  costs.  Armstrong  v.  Armsirong 
Q.  B.,  [1901]  2 1.  R.  267  ;  1  N.  I.  J.  R.  5 

38.  — -  Shipowners  Negligence  (Reme^es) 
Act,  1905 — Application  to  detain  foreign  ship — 
Security — Order.}    Be  M'  Cann  and  M'  Larnon. 

K.  B.,  44 1.  L.  T.  R.  221 

39.  Solicitor,  plaintiff.]  The  Court  re- 
fused to  require  a  solicitor,  plaintiS  in  an  action 
of  ejectment  on  the  title,  to  give  security  for 
costs.    Mandeville  v.  Murphy  Ex.,  29 1.  L.  T.  606 

40. Two  sets  ol  defendants — Appearing 

by  different  solicitors — Separate  defences — Plain- 
tiffs a  company  in  liquidcdion — Order  for  security 
for  costs  of  one  defendant — Subsequent  application 
for  a  similar  order  by  the  other  defendant — Defence 
delivered  before  application,  but  without  prejudice 
— Or.  XXIX.  r.  1.]  In  an  action  on  a  building 
contract  brought  by  a  company  in  liquidation 
against  two  sets  of  defendants  who  appeared  by 
difierent  solicitors,  both  defendants  entered 
appearances  without  prejudice  to  an  application 
for  security  for  costs.  One  defendant  issued  a 
summons  for  security  for  costs,  aiid  delivered 
his  defence  without  prejudice  to  such  pending 
summons.  An  order  was  afterwards  made 
directing  the  plaintifi  company  to  lodge  a  sum 
as  security  for  the  costs  of  ^  this  defendant. 
After  this  order  had  been  made,  and  after  he 
had  delivered  his  defence  without  prejudice  to 
an  application  for  security  for  costs,  the  other 
defendant  issued  a  summons  for  security  for 
his  costs  : — Held,  that  the  latter  defendant  by 
delivering  his  defence  had  taken  a.  step  in  the 
action,  and  that,  therefore,  his  application  was 
late.  Dougan  &  Titterington,  Ltd.,  v.  The 
Economical  Housing  Co.  and  Higinbotham, 

App.,  41  I.  L.  T.  R.  57 

Action  for  penalties  1  N.  I.  J.  R.  141 

See  Local  GDVernment- Disqualification.  2. 

Caveator  —  Commencement     of     probate 

action — Temporary     residence     within 
jurisdiction — Costs  of  motion 

[1900]  2  I.  R.  560  ;  34  I.  L.  T.  R.  54 
See  Probate  (and  Administration) — ^Prac- 
tice.   47. 

Motion  to  set  aside  judgment — Costs  un- 

paid 28  I.  L.  T.  R.  48 

See  Practice — Judgment.    61. 
See  Local  Government — Election  Petition. 

7-11. 
S'ee  Landlord  and  Tenant— Security  for 

Costs. 

PRACTICE— SERVICE. 

1.  Acceptance  of — Solicitor  accepting  ser- 
vice without  authority — Deeming  service  good.] 
A  solicitor  accepted  service  of  a  writ  of  summons 
on  behalf  of  two  brothers 'who  were  co-defen- 
dants, but  appearance  was  entered  on  behalf 
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of  only  one.  Subsequently  another  solicitor,  on 
behalf  of  the  other  brother,  informed  the  plain- 
tiff that  the  service  of  the  writ,  a  copy  of  which 
he  had  seen,  was  bad  as  regards  his  cUent,  the 
original  solicitor  having  no  authority  to  accept 
service.  An  order  was  made  deeming  the  ser- 
vice good,  and  giving  the  defendant  a  week 
from  the  service  of  a  copy  of  the  order  in  which 
to  enter  an  appearance.  Thompson  v.  Sherrard 
K.  B.,  37  I.  L.  T.  R.  64 

2. Affidavit  of  service — Writ  of  summons 

— Process  server  dangerously  iU.}  Where  a  writ 
of  summons  had  been  served  and  the  process 
server  has  become  dangerously  ill,  so  as  to  be 
unable  to  make  an  affidavit  of  service,  the 
Court  dispensed  with  the  production  of  such 
affidavit  of  service  on  having  the  endorsement 
of  service  on  the  back  of  the  writ  verified  by 
some  person  acquainted  with  the  handwriting 
of  the  process  server.  Nicholson  v.  M' Donald 
K.  B.,  38  I.  L.  T.  R.  36  ;  4  N.  I.  3.  R.  67 

3.  — • —  Company — Service  of  writ  of  summons 
■ — Notice  by  advertisemint — Company  registered 
under  the  Companies  Act,  1862 — Unregistered 
company— B.  S.  C,  Ir.,  1891,  Or.  IX.,  r.  11— 
The  Companies  Act,  1862  (25  <fc  26  Vict.,  c.  89), 
s.  62— C.  L.  P.  (Ir.)  Act,  1853,  s.  33.]  Service 
of  a  writ  of  summons  upon  a  company  regis- 
tered under  the  Companies  Act,  1862,  must, 
under  R.  S.  C,  Ir.,  1891,  Or.  IX.,  r.  11,  be 
effected,  as  provided  by  section  62  of  that  Act, 
by  leaving  the  same  or  sending  it  through 
the  post  in  a  prepaid  letter,  addressed  to  the 
company  at  their  registered  office ;  but  this 
does  not  apply  to  the  case  of  a  company  not 
registered,  and  having  no  registered  office. 
O'Neill  V.  <Si(.  Brigid's  Well  Company 

Q.  B.,  [1895]  2  I.  R.  442 

4. Concurrent  writ  for  service  out  of 

jurisdiction — Or.  XI.,  ,.  1  (A) — Action  pro- 
perly brought  against  person  within  jurisdiction — 
Colourable  joinder  of  parties — -Abuse  of  rule  of 
Court — DiscontinuAnce  of  action  against  the  only 
defendant  within  the  jurisdiction — Stay  of  pro- 
ceedings against  the  remaining  defendant — Judica- 
ture Act  (Ireland),  1877  (40  <fc  41  Vict.,  c.  57), 
s,  27  (5) — Unconditional  appearance.']  To 
justify  the  exercise  of  the  power  to  allow 
service  of  a  writ  out  of  the  jurisdiction  under 
Or.  XL,  r  1  (h),  the  person  served  within  the 
jurisdiction  must  be  one  against  whom  relief  is 
bona  fide  sought  by  the  plaintiff  and  not  a 
person  colourably  joined  for  the  purpose  of 
effecting  service  out  of  the  jurisdiction  under 
the  Order,  against  whom  the  plaintiff  has  no 
real  cause  of  action,  and  against  whom  the  action 
is  discontinued  before  trial.  In  a  case  of  colour- 
able joinder,  even  though  an  unconditional 
appearance  had  been  entered  by  the  defendant 
out  of  the  jurisdiction,  the  Court,  upon  discon- 
tinuance of  the  action  against  the  sole  defendant 
within  the  jurisdiction,  stayed  all  further 
proceedjugs  in  the  action  on  the  ground  that  it 
was  an  abuse  of  the  rule.  Sharpies  v.  Bason  and 
Wilkinson  K.  B.,  App.,  [1911]  2  I.  R.  436,  442  ; 
45  I.  L.  T.  R.  204 
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_  5. Copy  of  writ  in  envelope — Bad  ser- 
vice.'] Where  a  copy  of  a  writ  of  summons  was 
handed  in  an  envelope  to  defendant's  servant, 
and  she  was  at  the  same  time  shown  the  original, 
but  it  appeared  that  she  did  not  know  it  was 
a  writ : — Held,  that  the  service  was  bad.  Henry 
Street  Warehouse  Co.  v.  Sealy 

App.,  4  N.  I.  J.  R.  7 

6. Defendant  sued  in  tlie  name  of  a 

firm — Service  upon  a  person  having  control  of  the 
business — Written  notice  stating  capacity  in 
which  such  person  is  served — Or.  XLVIII.  A„ 
rr.  3,  4  and  11 — Or.  IX.,  r.  2.]  Where  a  writ 
is  issued  against  a  firm  under  Or.  XLVIII.  A., 
the  rules  of  that  order  as  to  service  must  be 
strictly  observed.  Where  the  person  served  is 
not  a  partner,  it  is  essential,  in  order  to  make 
the  service  good,  that  the  written  notice  men- 
tioned in  rule  4  of  the  said  order  should  bo 
served  along  with  the  writ.  Where  d,  single 
person  trading  under  a  firm  name  was  sued  in 
the  name  of  the  firm  only,  and  the  only  service 
was  made  upon  a  person  in  his  employment, 
but  the  above-mentioned  written  notice  was  not 
served  :■ — Held,  that  there  was  no  effective 
service  either  under  Or.  XLVIII  A.  or 
Or.  IX.,  1.  2,  and  that  an  affidavit  of  merits 
was  not  necessary  in  order  to  set  aside  a  judg- 
ment marked  in  default  of  appearance.  Irwin 
(fe  Co.  V.  Austin  dk  Sons 

App.,  41  I.  I.  T.  R.  190 

7. Indorsement  of  service — Extension  of 

time  for— Or.  IX.,  r.  16  ;  Or.  LXIV.,  r.  7.]  A 
process  server  having  duly  served  four  defen- 
dants with  a  writ  of  summons,  indorsed  the  day 
and  date  of  such  service  on  the  writ  within  three 
days  of  the  service  on  the  fourth  defendant, 
but  more  than  three  days  after  the  services  on 
the  other  three.  Upon  application  under  Or. 
LXIV.,  r.  7,  to  extend  the  time  for  indorsing 
service : — Held,  that  the  practice  of  the  Court 
is  against  such  extensions,  and  the  application 
must  be  refused.  Qucere,  has  the  Court  power 
to  make  such  an  order  ?  Huey  v.  Oallagher  and 
others  Q.  B.,  34 1.  L.  T.  R.  44 

8. Insurance  company — Registered  office 

in  England — Writ  of  summons  containing  a  false 
address  within  the  jurisdiction — Service  on  local 
agent  without  leave — Setting  aside  writ — Or. 
XI.,  r.  1.1  Where  the  registered  address  of  an 
insurance  company,  known  to  the  plaintiff,  is 
out  of  the  jurisdiction,  the  deliberate  insertion 
in  the  writ  of  summons  of  a  false  address  within 
the  jurisdiction  is  a  violation  of  the  Rules  of 
Court,  and  such  a  writ  wUl  be  set  aside.  Clohey 
V.  London  and  North  Western  Bailway  Co. 
([1905]  2  L  R.  251)  followed.  Russell  v.  United 
Provident  Assurance  Co.,  Ltd. 

K.  B.,  41 1.  L.  T.  R.  200 

9. Non-service      of      writ — Defendant's 

knowledge  of  the.  writ — Affidavit  of  personal 
service — Process  server  not  acquainted  vnth 
defendant.}  A  writ  of  summons,  instead  of 
being  served  on  the  defendant,  was  served  on 
a  brother  of  his.  Interlocutory  judgment  was 
subsequently    entered    upon    an    affidavit    of 
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personal  service  by  the  process  server,  who 
admitted  on  a  motion  to  set  aside  the  judgment 
that  he  was  not  at  the  time  of  service  personally 
acquainted  with  the  defendant.  The  Court 
being  satisfied  that  the  defendant  had  not  been 
actually  served,  but  that  he  had  had  full  know- 
ledge of  the  writ  and  service  thereof : — Held, 
that  in  the  interests  of  the  administration  of 
justice  the  judgment  should  be  set  aside.  Costs 
of  both  parties  to  be  costs  in  the  cause,  and  the 
defendant  to  plead  forthwith.  Adams  v.  Kyle 
K.  B.,  42  I.  L.  T.  R.  22 

10. Notice      of      motion — Substituted.] 

Where  a  foreign  principal  made  a  contract  in 
Ireland  through  agents  in  Scotland  who  had 
agents  in  Belfast,  and  had  submitted  a  dispute 
to  arbitration,  and  an  award  was  made  but  the 
side  bar  rule  was  not  entered  under  Or.  LVI., 
r.  1,  on  an  application  for  leave  to  issue  a 
notice  to  make  the  award  a  rule  of  Court : — Held, 
that  substituted  service  of  the  notice  of  motion 
might  be  made  on  the  agents  in  Scotland,  and 
also  on  the  agents  in  Belfast.  Spaight  dk  Sons 
V.  Otto  Svae  Kenny,  J.,  1  N.  I.  J.  R.  173 

11.  — —  Out  of  the  jurisdiction — Action  of 
tort — Parties — Co-defendants — General  Or.  XI., 
T.  1  (A) — Principal  and  agent.}  W.,  who  was 
resident  in  Engk.nd,  wrote  a  number  of  libels 
concerning  C,  who  was  resident  in  Ireland,  and 
employed  H.,  a  bill-poster,  also  resident  in 
Ireland,  to  post,  publish,  and  circulate  them  in 
the  vicinity  of  C.'s  residence.  In  an  action  by 
C.  against  W.  and  H.  for  damages  for  the  libels, 
H.,  being  served  in  Ireland,  and  there  being, 
in  the  opinion  of  the  Court,  no  ground  for 
alleging  that  he  was  not  bona  fide  made  a  defen 
dant : — Held,  that  a  concurrent  writ  was 
properly  ordered  to  be  served  on  W.  in  England. 
Ross  V.  Eason  ([1911]  2  L  R.  459)  and  Sharpies 
V.  Eason  (ibid.,  436,  442)  distinguished. 
Cooney  v.  Wilson  and  Henderson 

App.,  [1913]  2  I.  R.  402  ;  47  I.  L.  T.  R.  226 

12.  ——  Out  of  the  jurisdiction— TTrii  of 
summons — Breach  within  the  jurisdiction  of  a 
contract  made  in  the.  Isle  of  Man — Or.  XI.,  r.  1  (e).] 
A  trader,  resident  and  carrying  on  business  in  the 
Isle  of  Man,  ordered  goods  from  a  company  carry- 
ing on  business  as  bacon-curers  in  Ireland^ 
through  the  company's  traveller.  From  trans- 
actions between  the  trader  and  the  company,  it 
appeared  that  upon  such  orders  goods  were 
supplied  by  the  company  directly  to  the  trader, 
and  payment  was  made  by  the  latter  by  cash 
order  sent  directly  to  the  company  in  Ireland. 
Upon  an  application  on  behaU  of  the  company 
for  liberty  to  serve  the  trader  out  of  the  juris- 
diction with  a  writ  of  summons  for  the  price  of 
goods  sold  to  him  through  the  company's 
traveller,  liberty  to  serve  the  trader  out  of  the 
jurisdiction  was  granted  on  the  ground  that, 
having  regard  to  the  course  of  dealing  between 
the  parties,  the  intended  action  was  founded 
upon  a  breach  within  the  jurisdiction  of  the 
contract  made  by  the  company's  agent  within  the 
meaning  of  Or.  XI.,  i-.  1  (e)."    O'Mara  v.  Dodd 

K.  B.,  [1912]  2  I.  R.  55 
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13. Out  ol  the  jurisdiction— Ctoim  im 

poor  rate,  urban  improvement  rate,  and  sanitary 
rate — Obligation  affecting  land — Contract  made  or 
entered  into  within  the  jurisdiction — Or.  XI , 
r.  1,  sub  s-s.  b  and  /.]  The  Killiney  Urban  Dis- 
trict Council  having  applied,  under  Or.  XL, 
r.  1,  of  the  Rules  of  the  Supreme  Court,  for 
liberty  to  serve  out  of  the  jurisdiction  a  -writ  for 
the  recovery  of  poor  rate,  urban  improvement 
rate,  and  sanitary  rate  from  the  intended  defen- 
dants : — Held,  by  the  Court  of  Appeal,  affirming 
the  King's  Bench  Division,  that  the  claim  was 
not  one  either  in  respect  of  an  obligation 
afieoting  lands  or  under  an  implied  contract 
made  or  entered  into  within  the  jurisdiction,  and 
that  the  application  should  be  refused.  Killiney 
Urban  District  Council  v.  Kirkwood 

K.  B.,  App.,  [1917]  2  I.  R.  614,  617 
[See  No.  49.] 

14. Out  ol  jurisdiction — Concurrent  writs.'] 

Service  of  a  concurrent  writ  out  of  the  jurisdic- 
tion in  actions  of  tort  will  be  allowed  where  the 
party  to  be  served  is  a  necessary  or  proper  party 
to  the  action  properly  brought  against  a  party 
duly  served  within  the  jurisdiction  Magee  v. 
Connery  and  Kindness 

K.  B.,  4.  N.  I.  J.  R.  223 

15.  Out  of  the  jurisdiction — Concurrent 

writ — Necessary  or  proper  party — Separate  publi- 
cations of  same  libel — 4)laims  against  two  defen- 
dants in  respect  of  separate  torts — Good  cause  of 
action.']  BaUantine,  residing  in  Belfast,  applied 
to  Millard  Bros.,  Ltd.,  having  their  registered 
office  in  England,  to  be  appointed  their  agent, 
and  named  the  plaintifE  M'WiUiams  as  his 
surety.  Gilbert,  the  defendant,  an  enquiry  agent 
residing  in  Belfast,  in  a  report  alleged  to  have 
been  made  by  him,  described  the  plaintifE  as  a 
man  who  had  recently  paid  his  creditors  a 
shilling  in  the  pound.  Millard  Bros,  were 
alleged  to  have  published  the  above  report  in 
a  letter  to  BaUantine.  The  plaintifE  served  a 
writ  in  an  action  for  libel  on  the  defendant, 
Gilbert ;  in  respect  of  the  above  report,  and  then 
obtained  leave  to  serve  a  concurrent  writ  on 
MiUard  Bros.  Millard  Bros,  moved  to  set  aside 
the  service  of  the  writ,  and  stated  on  affidavit 
that  Gilbert  was  not  their  agent,  and  that  they 
knew  nothing  about  him  till  the  action  was 
instituted : — Held,  the  plaintiff  had  not  a  good 
cause  of  action  against  Millard  Bros.,  as  the 
publication  by  them  was  clearly  privileged,  and 
there  was  no  evidence  against  them  of  malice. 
The  English  defendants  were  not  necessary  or 
proper  parties  to  the  action  against  Gilbert,  as  the 
action  was  for  separate  torts  committed  by 
separate  persons,  and  such  claims  should  not  be 
combined  in  one  action  even  if  both  defendants 
resided  within  the  jurisdiction.  M'  Williams  v. 
Gilbert  and  MiUard  Bros.,  Ltd. 

K.  B.,  47  I.  L.  T.  R.  297 
[See  No.  31.] 

16.  Out  of  the  jurisdiction — Conditional 

order — Liberty  to  issue  and  serve  — Procedure — 
Or.  XI.,  r.  1  (/).]  Where  upon  an  application  for 
liberty  to  issue  a  writ  for  service  out  of  the  juris- 
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diction  a  doubtful  question  arose  as  to  whether 
or  not  the  Court  had  jurisdiction  to  give  such 
liberty  :  the  Court  of  Appeal  gave  liberty  to  the 
plaintiff  to  issue  the  writ  and  serve  the  same 
upon  the  intended  defendants  out  of  the  juris- 
diction, all  further  proceedings  in  the  action, 
save  the  issuing  and  service  of  the  writ  and  the 
entering  of  the  appearance  thereto,  being  stayed 
for  one  month  from  the  date  of  the  issue  of  the 
writ,  to  enable  the  intended  defendants,  if  so 
advised,  to  show  cause  in  the  Court  of  Appeal 
against  the  order  giving  such  liberty.  The 
procedure  adopted  in  Clare  County  Council  v. 
Wilson  (47  Ir.  L.  T.  K.  34,  [1913]  2  I.  K.  90) 
followed.  M'Loughlin  v.  The  Life  Association 
of  Scotland  App.,  49  I.  L.  T.  R.  166 

17. Out  of  the  jurisdiction — Contract  made 

in  Ireland — New  contract  accepted  in  England.] 
Where  a  contract  made  in  Ireland  was  cancelled 
and  a  new  offer  was  made  by  letter,  which  offer 
was  accepted  by  a  letter  written  and  posted  in 
England  -.—Held  (Barton,  J.,  dissenting),  that 
an  order  made  for  service  of  the  writ  of  summons 
out  of  the  jittisdiction  on  an  affidavit  which  did 
not  disclose  the  alterations  of  the  original 
contract  should  be  discharged  with  costs.  Bowan 
V.  Sharpe  Q.  B.,    1  N.  I.  J.  R.  82 

18. Out  ot  the  jurisdiction — Defendant 

resident    in    England — Insurance    policy — Con- 
tract made  within  the  jurisdiction — Rules,  Supreme 
Court,  Ireland  (1905),  Or.  XI.,  r.   1  (/).]    The 
defendants  were  an  insurance  company,  having 
their  registered  offices  in  Liverpool,  and  carrying 
on    business    there.      Their    agent   in    Dublin 
apprbaohed  the  plaintiff  in  Dublin,  who  signed 
a  proposal  there  for  a  policy,  and  handed  it  to 
the  agent  with  the  first  weekly  premium.     The 
proposal  contained  a  declaration  by  the  plaintiff 
that  the  conditions  of  issue  printed  on  the  policy 
immediately  upon  the  delivery  thereof  should  bo 
read  by  him,  and  should  alone  form  the  basis  of 
the  contract  between  the  company  and  himself. 
The  policy  was  executed  by  the  company  in 
Liverpool,  at  their  head  office,  and  delivered  by 
their  agent  to  the  plaintiff  in  Dublin.    The  policy 
contained  conditions  as  to  payment  of  premiums, 
days  of  grace,  provisions  for  revival  on  lapse,  and 
as  to  arbitration : — Held,  that  the  contract  was 
made  in  Dublin,  and  that  the  Court  had  power  to 
give  liberty  to  issue  and  serve  a  writ  on  the 
defendants  out  of  the  jurisdiction  in  an  action  to 
set  aside  the  policy  as  ultra  vires,  and  for  repay- 
ment of  premiums  paid  thereunder.    CLeary  v. 
Lom  Integrity  Insurance  Co. 
Barton,  J.,  [1912]  1 1.  R.  479;  46  I.  L.  T.  R.  171 
19.  Out    of   jurisdiction— Joreigrre   com- 
pany— Companies    Clazises    Consolidation    Act, 
X908,  s.  274.]    The  intended  defendants  were  a 
foreign  company  carrying  on  business  in  the 
United  Kingdom,  and  pursuant  to  section  274 
of  the   Companies   Clauses  Consolidation   Act, 
1908,  named  a  person  as  authorised  to  accept 
service  on  their  behalf.    The  person  so  named 
was  resident  in  England,  and  on  the  application 
of  the  intended  plaintiffs  leave  was  given  to 
issue  and  serve  a  writ  upon  him  out  of  the  juris- 
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diction. ,  Ex  parte  The  Lord  Mayor  of  Dublin 
(Plaintiff),  The  Fidelity  and  Deposit  Company  of 
Maryland  ( DefendanU\      K.  B.,  52  I.  L.  T.  R.  42 

20. Out  of  the  jurisdiction.]  The  plaintiH 

lent  money  to  the  defendant  at  Aldershot,  and 
no  express  contract  was  made  as  to  the  place 
of  payment.  A  demand  of  re-payment  had 
been  made  in  England.  The  defendant  was 
now  in  the  Mauritius,  and  the  plaintiff  in 
Dublin  : — Held,  that  the  defendant  could  not 
be  sued  in  Ireland,  and  served  out  of  the  juris- 
diction.    Be  Sparker  App.,  29  I.  L.  T.  252 

21.  Out  of  the  jurisdiction — Comparative 

cost  and  convenience — Jurisdiction  of  County 
Court  in  England — Or.  XI.,  rr.  1,  2.]  Where 
the  plaintiff  purchased  a  ticket  in  Corlc  from 
the  agents  of  the  defendants,  an  English  firm, 
for  a  tour  to  Egypt  and  up  the  Nile,  and  owing, 
f  a  the  plaintiff  alleged,  to  a  breakdown  of  the 
machinery,  but,  according  to  the  defendants, 
owing  to  the  unusually  low  state  of  the  river, 
the  steamer  was  unable  to  proceed,  and  the 
passengers  had  to  land  and  finish  the  journey 
by  rail,  and  the  plaintiff  applied  for  leave  to 
issue  and  serve  a  writ  on  the  defendants  out 
of  the  jurisdiction : — Held  (affirming  Kenny, 
J.),  that  as  the  action  was  a  fit  and  proper  one 
for  the  English  County  Court,  and  as  it  could 
with  less  cost  and  greater  convenience  be  tried 
there  than  in  Ireland,  the  order  should  not  be 
granted,  and  the  appeal  should  be  dismissed. 
Bennett  v.  Cook  App.,  35  I.  L.  T.  R.  153  ; 

1  N.  I.  J.  R.  201 

22. Cut  of  the  jurisdiction — Company — 

Originating  summons  to  enforce  calls  made  by 
liquidator  in  voluntary  winding-up — Companies 
(Corisolidation)  Act,  1908,  s.  193— jS.  -S.  C,  1909, 
Or.  LXXir.,  '.  112— Or.  XL,  r.  10.]  Where, 
upon  the  voluntary  winding-up  of  a  company, 
the  liquidator  applied  for  leave  to  issue  and 
serve  out  of  the  jurisdiction  an  originating 
summons  to  enforce  the  payment  of  calls,  the 
Court  made  the  order  sought.  Se  George  J. 
Waie,  Ltd.  Barton,  J.,  45  I.  L.  T.  R.  270 

23. Out    of    the    jurisdiction — Contract 

made  in  Ireland — Guarantee — Admission  of  lia- 
biUiy — Liability  arising  from  events  which  occurred 
in  Ireland — Or.  XL,  rr.  I  and  2.]  The  defen- 
dant in  an  intended  action  had,  while  resident 
in  Ireland,  entered  into  a  contract  of  guarantee 
with  the  plaintiffs.  After  the  defendant  had 
gone  to  reside  in  England  the  liability  contem- 
plated in  the  contract  arose.  The  facts  giving 
rise  to  the  liability  occurred  in  Ireland.  The 
defendant  had,  in  a  letter  to  the  plaintiffs, 
admitted  liability : — Held,  that  the  case  was  one 
in  which  leave  should  be  given  to  issue  and  serve 
a  writ  out  of  the  jurisdiction.  GilUland  &  Son  v. 
Latta  App.,  41  I.  L.  T.  R.  91 

24.  ■ Out    of    the    jurisdiction — Contract 

alleged  to  be  made  in  Ireland  with  agent — Con- 
struction— Three  independent  contracts — Order 
XL,  T.  1.]  The  plaintiff  entered  into  a  contract 
with  a  steamship  company  in  Ireland  for  the 
through  carriage  of  certain  live  stock  from 
Londonderry  to  York.  The  carriage  necessi- 
tated the  live  stock  being  taken    to  Livei-pool 
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and  thence  by  two  lines  of  railway  to  their 
destination  : — Held,  on  the  construction  of  the 
contract  and  on  the  facts,  that  there  were  three 
independent  contracts  with  the  steamship 
company  and  the  two  railway  companies  ;  that 
the  contracts  with  the  railway  companies  were 
made  and  to  be  performed  in  England  ;  and 
that,  consequently,  an  order  givmg  leave  to 
issue  and  serve  a  writ  out  of  the  jurisdiction,  in 
an  action  for  a  breach  at  York  of  one  of  these 
contracts,  could  not  be  maintained,  and  should, 
be  discharged.  M'Gettigan  v.  Korth  Eastern 
Railway  Company  of  England 

Q.  B.,  [1899]  2  I.  R.  375 

25. Out  of  the  jurisdiction — Contract  made 

within  the  jurisdiction — Discretion  of  the  Court  of 
first  instance, — Or.  XL,  r.  1  (/).]  The  plain- 
tiffs were  contractors  in  Belfast,  and  the  defen- 
dants were  cement  merchants  in  London.  Tti 
September,  1888,  M.,  a  broker,  who  had  an 
office  in  Belfast,  called  on  the  defendants  in 
London  to  negotiate  for  a  supply  of  cement,  tO' 
be  delivered  to  the  plaintiffs  in  .the  north  of 
England,  for  some  works,  to  be  executed  in 
England,  upon  which  they  were  engaged. 
Some  correspondence  between  plaintiffs  and 
defendants  ensued,  in  which  some  minor  details 
of  the  proposed  contract  were  discussed.  M. 
(who,  as  the  Court  held,  had  the  plaintiffs' 
authority  to  do  so),  on  the  10th  September, 
had  an  interview  with  the  defendants  in  London, 
when  he  announced  that  the  plaintiffs  would 
agree  to  the  defendants'  terms,  and  orally 
accepted,  on  the  plaintiffs'  behalf,  the  offer  made 
by  the  defendants  ;  but  it  was  contemplated  by 
both  parties  and  by  M.  that  there  should  be  a. 
written  contract,  either  of  a  formal  character, 
as  suggested  by  the  plaintiffs  and  M.,  or  an. 
acceptance  in  writing  of  a  letter  addressed  by 
the  defendants  to  the  plaintiffs,  which  the  defen- 
dants considered  would  be  sufficient.  In  th» 
result  the  plaintiffs  wrote  from  Belfast  on  the 
15th  September  to  the  defendants  accepting 
their  offer  (setting  out  specifically  the  terms 
agreed  to  by  M.  on  the  10th).  The  defendants 
supplied  cement  to  the  plaintiffs  until  1890, 
when  they  suspended  the  delivery,  alleging  that 
they  were  entitled,  under  the  contract,  to 
spread  the  delivery  over  a  period  of  three  years. 
The  defendants  alleged  that  this  was  a  breach 
of  the  contract,  and  obtained  leave  from  the 
Queen's  Bench  Division  in  Ireland  to  issue  and 
serve  a  writ  on  the  defendants  out  of  the  juris- 
diction :- — Held,  by  the  Court  of  Appeal,  (1) 
affirming  the  Queen's  Bench  Division,  that  the 
contract  was  made  in  Ireland,  within  the  mean- 
ing of  R.  S.  C.  L,  Or.  XI..  r.  1  (/) ;  (2)  that 
the  Court  of  Appeal  ought  not  to  interfere  with 
the  discretion  of  the  Court  of  first  instance  in 
allowing  service  out  .of  the  jurisdiction,  unless 
it  was  manifest  that  the  discretion  had  been 
wrongly  exercised.  Semble,  however,  per  Eitz- 
Gibbon,  L.J.,  that  the  balance  of  convenience 
in  the  present  case  was  in  favour  of  a  trial  in 
England.     M  Crae  v.  Knight 

0.  B.,  30  I.  L.  T.  R.  35,  69 ; 
App.,  [1896]  2  I.  R.  6ia 
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26. Out  of  the  jurisdiction— /ryMK.c<to« — 

Anything  to  be  done  within  jurisdiction — Person 
out  of  jurisdiction  proper  party  to  action  properly 
broitght  against  other  person  served  within  juris- 
.  diction — Or.  XI,  r.  1  (g),  (h);  r.  2.1  In  an 
action  against  M.,  a  vendor  of  cycles  within 
the  jurisdiction,  and  L.  cfc  F.,  cycle  manufac- 
turers in  England,  for  an  injunction  to  restrain 
the  defendants  from  infringing  in  Ireland  the 
plaintiffs'  patent,  and  for  damages,  it  appeared 
that  L.  &  F.  suppUed  M.  with  cycles  having 
the  article  complained  of  as  an  infringement 
attached.  The  plaintiffs  alleged  that  these 
cycles  were  sold  by  M.  as  agent  for  L.  &  F., 
while  L.  &  F.  alleged  that  the  cycles  were  sold 
by  them  to  M.  for  resale  by  him.  L.  &  F. 
also  alleged  that  the  plaintiffs'  invention  had 
been  anticipated  and  was  not  novel.  M.  had 
been  duly  served  with  the  writ  within  the 
jurisdiction  : — Held,  that  the  case  came  within 
both  clause  (jr)  and  clause  (A)  of  Or.  XI.,  r.  1, 
and  that  an  order  giving  leave  to  issue  a  con- 
current writ,  and  to  serve  it  on  h.  &  F.  out 
of  the  jurisdiction,  had  been  rightly  made. 
J(y!lni  v,  M'Crum  V.-C,  [1899]  1  I,  R.  217 

27. Out  of  the  ixais^etion— Interpleader 

— General  Orders  XI.  and  LVII.]  Where  an 
action  is  "  properly  brought  against  some  other 
person  duly  served  within  the  jurisdiction," 
the  Court  will  give  liberty  to  serve  an  inter- 
pleader summons  in  that  action  upon  a  third 
party  resident  out  of  the  jurisdiction.  B.,  a 
person  resident  out  of  the  jurisdiction,  had 
handed  over  certain  negotiable  securities  to  B. 
and  others,  who  were  stockbrokers  in  Dublin, 
with  instructions  to  have  them  sold.  B.  sold 
the  securities  in  due  course,  but  payment 
having  been  stopped,  they  remained  in  iJ.'s 
hands.  Afterwards  G.,  who  was  resident  in 
France,  claiming  that  the  securities  were  her 
property,  and  that  they  had  been  stolen  from 
her,  instituted  an  action  against  B.  to  recover 
the  securities  or  their  value.  B.,  desiring  to 
have  it  determined  who  was  the  owner  of  the 
securities,  applied  to  the  Court  for  liberty  to 
serve  notice  of  an  interpleader  summons  in  the 
action  on  B.  out  of  the  jurisdiction : — Held, 
that  rule  10  of  General  Order  XI.  to  which 
there  is  no  corresponding  rule  in  the  English 
Orders,  apnlies  to  interpleader  summonses,  and 
that  the  interpleader  summons  in  this  action 
might  be  served  out  of  the  jurisdiction  on  B., 
in  accordance  with  the  general  provisions  of 
the  Order.  Galabrun  v.  Bruce,  Symes  and 
Williams 

K.  B.,  [1903]  2  I.  R.  458  ;  36  I.  L.  T.  R.  230  ; 
3  N.  I.  J.  R.  84 

28. Out  of  the  jxms&etion— Interpleader 

summons- — Or.  XI.,  r.  10 ;  and  Or.  LXXXVI., 
r.  1.]  The  Court  has  power  to,  and  will  in  a 
proper  case,  give  leave  to  issue  and  serve  an 
interpleader  summons  out  of  the  jurisdiction, 
although  no  writ  has  been  sued  out  against  the 
applicant  in  relation  to  the  subject  matter  of  the 
proposed    interpleader    proceedings.      City    of 
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Dublin   Steam    Packet     Company,    Applicants ; 

Cooper  and  others,  Bespondenta 

Q.  B.,  [1899]  2  I.  R.  381  ;  33  I.  L.  T.  R.  89 

29. Out  of  the  jurisdiction — Notice  of 

motion  for  liberty  to  issue  execution  under  Or. 
XLII.,  r.  24 — Notices  under  Courts  (Emergency 
Powers)  Act,  1914  (4  cfe  5  Geo.  V.,  c.  78).]  Leave 
may  be  given  to  serve  out  of  the  jurisdiction  a 
notice  of  motion  for  liberty  to  issue  execution 
under  Or.  XLII.,  r.  24  (a),  six  years  having 
elapsed  since  the  judgment,  and  there  having 
been  a  change  in  the  parties.  Leave  may  also 
be  given  to  serve  out  of  the  jurisdiction  the 
necessary  notices  required  by  the  Courts  (Emer- 
gency Powers)  Act,  1914.  Donohoe  v.  FlaveUe 
K.  B.,  [19161  2  I.  R.  192 

30.  Out    of    the     jurisdiction — Dibel — 

Publication — Necessary  or  proper  party  to  action 
properly  brought  against  defendant  within  the 
jurisdiction — Or.  XI.,  1  (ft).]  A  letter,  alleged 
to  be  a  libel  on  the  plaintiff,  was  published  by  a 
London  newspaper,  copies  of  which  were  sold  in 
DubUn  by  Eason  &  Son,  a  firm  of  Dublin  news- 
agents, between  whom  and  the  publishers  of  the 
paper  no  contract  of  agency  existed,  and  who 
were,  as  they  alleged,  ignorant  of  the  alleged  libel. 
Proceedings  for  the  alleged  libel  were  threatened 
by  the  plaintiff  against  the  publishers  and 
printers  of  the  paper  in  London,  and  on  their 
refusal  to  nominate  a  solicitor  in  Ireland  to 
accept  service  of  a  writ  of  summons  on  their 
behalf,  the  plaintiff,  without  any  previous 
communication,  issued  a,  writ  of  summons 
claiming  damages  for  the  alleged  libel  against 
Eason  &  Son,  and  then  applied  for  and  obtained 
an  order  under  Or.  XI.,  1  (h),  granting  leave 
to  issue  and  serve  a  concurrent  writ  for  service 
out  of  the  jurisdiction  on  the  publishers  and 
printers  of  the  paper  in  London,  alleging  that 
the  latter  were  necessary  and  proper  parties  to 
the  action  brought  against  Eason  &  Son,  within 
the  jurisdiction  : — Held,  by  the  Qourt  of  Appeal 
(affirming  the  decision  of  the  King's  Bench 
Division),  that  the  order  for  service  out  of  the 
jurisdiction  should  be  set  aside,  on  the  ground 
that  the  action  against  Eason  &  Son  was  only 
instituted  for  the  purpose  of  bringing  the  EngUsh 
defendants  within  the  jurisdiction  of  the  Irish 
Courts.     Boss  v.  Eason  and  The  Winning  Post 

K.  B.,  App.,  [1911]  2  I.  R.  459;  45  I.  L.  T.  R.  89 
[See  No.  15.] 

31.  Out    of    the    jurisdiction — Limited 

company  having  its  registered  office  in  London  and 
a  branch  office  at  EnniskiUen — Companies  Act, 
1862,  s.  62— Or.  XI.,  r.  1— Or.  IX.,  r.  11.] 
Where  the  defendants  were  a  limited  company 
having  a  registered  place  of  business  in  London 
and  a  branch  establishment  in  EnniskiUen, 
leave  was  given  to  issue  the  writ  and  serve  it 
by  sending  it  through  the  post  in  a  prepaid 
letter  addressed  to  the  company  at  their  regis- 
tered office.    Campbell  v.  Gait  &  Co.,  Ltd. 

Kenny,  J.,  39 1.  L.  T.  R.  43 

32.  Out  of  jurisdiction — Motion  ex  parte 

— Sufficiency  of  affidavit — Suppression  of  facts — 
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Jurisdiction  of  Court — Convenience  of  trial.] 
PlaintiS  obtained  leave  ex  parte  to  serve  a  writ 
on  the  defendants  in  London  for  the  amount 
due  on  a  policy  of  insurance  effected  by  her 
deceased  husband  with  the  defendants  on  his 
own  life.  The  premiums  had  fallen  into  arrear, 
but  defendants  revived  the  policy  on  receipt  of  a 
medical  certificate  as  to  the  life  insured  and 
certain  payments.  The  affidavit  grounding  the 
ex  parte  application  did  not  state  the  peculiar 
terms  of  the  medical  certificate,  nor  that  the 
certificate  was  given  by  the  deputy-superinten- 
dent of  an  institution  for  inebriates  in  which  the 
person  whose  life  was  insured  was  at  the  date  of 
the  certificate.  Correspondence  between  the 
plaintiff  and  defendants  was  exhibited  in  the 
afBdavit  alleging  that  the  revival  of  the  policy 
was  obtained  by  the  suppression  of  material 
facts : — Held,  the  whole  of  the  affidavit  and 
exhibits  were  presumed  to  be  before  the  Court, 
and  the  affidavit  was  sufficient  to  enable  the 
Court  to  decide  as  to  the  jurisdiction  of  the 
Court  and  as  to  the  convenience  of  the  place 
of  trial.  Savage  v.  General  Life  Insurance  Co. 
K.  B.,  47  I.  L.  T.  B.  158 

33.  1 Out  of  jurisdiction — Or.  XI.,  r.  4 — 

No  statement  that  defendant  is  a  British  subject."] 
On  an  application  under  Or.  XI.  for  leave  to 
issue  a  writ  for  service  out  of  the  jurisdiction, 
the  order  may  be  made  without  any  averment 
that  the  defendant  iu  a  British  subject,  notwith- 
standing  r.  4,  if  the  place  where  he  resides  is 
within  the  British  dominions.  Fowler  v. 
Barstow  (20  Ch.  D.  240)  followed.  Sheehan  v. 
Gamplovitch  K.  B.,  46  I.  L.  T.  R.  80 

[But  See  No.  59.] 

34. Out  ol  jurisdiction — Prizes  offered  for 

correctly  forecasting  results  of  football  matches — 
Contract  made  within  jurisdiction — Balance  of 
convenience — B.  S.  C.  {Ir.)  Order  XI.,  r.  1, 
svb-s.  (/)  and  r.  2.1  Where  leave  is  asked  to 
serve  a  writ  of  summons  out  of  the  jurisdiction 
under  Or  XI.,  the  Court  or  Judge  shall  take 
into  consideration  the  comparative  convenience 
of  proceedings  in  Ireland  and  the  place  of 
residence  of  the  intencied  defendant,  and  will 
refuse  to  order  a  writ  to  be  issued  and  served 
out  of  the  jurisdiction  where,  notwithstanding 
that  the  application  is  within  the  clauses  of 
c.  1,  the  balance  of  convenience  is  in  favour  of 
a  trial  in  the  country  where  the  intended  defen- 
dant is  reddent.  So  where  a  prize  of  £500  was 
offered  by  advertisement  to  the  person  or 
-persons  who  successfully  predicted  ten  winning 
T  t^ams  in  the  first  round  of  the  English  football 
cup  ties,  and  the  plaintiff  accepted  the  offer  by 
letter  posted  in  Ireland,  and  having  fulfilled  the 
conditions,  was  successful  in  naming  ten  winning 
teams,  the  Court  of  Appeal  reversed  the  order 
of  the  Divisional  Court  and  set  aside  the  order 
of  the  judge  of  first  instance  who  had  given 
leave  to  serve  a  writ  out  of  the  jurisdiction,  on 
the  ground  that  all  the  evidence  concerning  the 
results  of  the  competition  and  the  disputed 
responsibility  of  the  defendant  for  the  advertise- 
ment would  be  in  London,  where  the  action  could 
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be  disposed  of  more  conveniently.  §MCEre  (Holmes 
L.J.).,  whether  such  a  contract  is  legal  and  bind- 
ing ?   Murray  v.  FinUe    App.,  48  I.  L.  T.  R.  178 

35. Out  Of  the  jurisdiction — Negligence — 

Contract  in  Ireland — Form  of  order.]  The  defen- 
dants, a  firm  of  houjse  agents  in  England, 
contracted  with  the  plaintMf,  who  resided  in 
Ireland,  to  obtain  for  him  a  tenant  for  a  house 
of  his  in  Donegal,  and  gave  the  plaintiff  certain 
information  as  to  the  financial  position  of  a 
proposed  tenant  introduced  through  them. 
The  tenant  subsequently  turned  out  to  be  an 
absconding  bankrupt,  and  the  plaintiff  having 
obtained  judgment  against  him  for  the  delivery 
up  of  the  house  in  a  dilapidated  condition  was 
unable  to  execute  the  same.  The  plaintiff 
obtained  leave  to  issue  and  serve  a  writ  out  of 
the  jurisdiction  against  the  defendants  for 
breach  of  their  implied  duty  to  use  due  care  te 
obtain  a  solvent  tenant,  aUeging  that  the  con- 
tract between  plaintiff  and  defendants  was 
completed  by  the  posting  of  a  letter  in  Donegal. 
The  indorsement  on  the  writ  was — "  The  plain- 
tiff's claim  is  for  breach  of  contract  and 
negligence."  The  defendants  moved  to  strike 
out  the  words  "  and  negligence  "  from  the  writ, 
and  to  amend  the  order,  giving  leave  to  issue  and 
serve  the  writ  by  puttrag  the  plaintiff  on  terms 
to  prove  a  contract  made  in  Ireland : — Held, 
that  the  words  "  and  negligence  "  should  be 
struck  out  of  the  writ.  Held  also,  that  the 
order  giving  leave  to  issue  and  serve  the  writ 
should  be  drawn  up  so  as  to  restrict  the  claim 
of  the  plaintiff  in  the  action  to  the  cause  or 
causes  of  action  appearing  by  his  affidavit  to 
have  arisen  within  the  jurisdiction.  Quaere,  as 
to  whether  the  form  of  order  giving  leave  to 
issue  and  serve  a  writ  out  of  the  jurisdiction 
hitherto  used  is  adequate  ?  Sevan  v.  GiUows  <fc 
Co.  K.  B.,  40  I.  L.  T.  R.  251 

36.  . Out  of  the  jurisdiction — Originating 

summons — General  Order  XI.,  B.  S,  G.  (Ireland), 
1891 — Jurisdiction.]  By  marriage  settlement 
executed  in  Ireland  landed  property  in  Dublin 
was  vested  in  trustees  upon  certain  trusts. 
The  settlement  contained  a  power  of  appoint- 
ment in  favour  of  the  children  of  the  marriage. 
Personalty  outside  the  jurisdiction  subsequently 
became  vested  in  the  trustees,  subject  to  the 
trusts  and  provisions  of  the  settlement,  and 
was  by  deed  poll  executed  in  England, 
appointed  by  the  husband  and  wife  in  favour 
of  two  of  the  children  of  the  marriage.  One 
of  the  trustees  residing  in  Ireland  brought  an 
originating  summons  to  have  it  determined 
whether  the  appointment  was  a  valid  exercise 
of  the  power  or  not.  The  other  trustee  and 
all  the  children  of  the  marriage  whose  addresses 
were  known,  were  named  as  defendants.  They 
all  resided  in  England.  The  beneficiaries  under 
the  settlement  applied  to  set  aside  an  order 
giving  Uberty  to  issue  and  serve  the  originating 
summons  on  them  in  England  -.—Held,  that  the 
Court  had  power  to  allow  service  out  of  the 
jurisdiction.  In  re  Stubbs  ;  Russell  v.  Lebert 
M.  R.,  [1896]  1 1.  R.  334 


(  2001  ) 


DIGEST  OF  CASES. 


(  2002  ) 


PRACTICE— SERVICE— coniJmited. 

37.  . Out    of    the    jurisdiction — Person 

domiciled  or  ordinarily  resident  within  the  juris- 
diction— Tort — Or.  XI.,  r.  1  (c).]  Where  it 
appears  that  there  is  a  claim  which  can  be 
maintained  in  the  Courts  of  this  country  against 
a  person  ordinarily  resident  in  this  country,  on 
the  plaintiff  stating  that  he  has  a  cause  of  action 
against  such  a  person,  he  is  entitled,  without 
more,  to  have  a  writ  of  summons  for  service 
upon  him  out  of  the  jurisdiction.  Whitaker  v. 
Serry  Q.  B.,  28  1. 1.  T.  R.  8 

\  38.  Out     of     the     jurisdiction  —  Prize 

offered  by  newspaper — Contract  made  in  Ireland — 
Or.  XI.,  r.  1.]  A  newspaper  published  in 
London  offered  a  prize  to  the  person  who 
correctly  named  certain  winners,  and  posted 
them,  if  in  Ireland,  before  a  certain  date.  The 
plaintiff  nemed  them  correctly,  and  posted  his 
letter  within  the  time  at  Belfast  G.  P.  0. : — 
Held,  that  the  contract  was  made  within  the 
jurisdiction,  and  service  out  of  the  jurisdiction 
granted.    Johnston  v.  Stoddart 

App.,  33  I.  L.  T.  R.  17 

39. Out   of   the   jurisdiction — Order  of 

Court  of  Appeal,  giving  leave  to  serve  vjrit  out  of 
jurisdiction — Motion  to  set  aside  order — Where 
application  to  be  made.']  Where  the  Court  of 
Appeal  makes  an  order  ex  parte,  giving  the  plain- 
tifi  leave  to  issue  and  serve  a  writ  out  of  the 
jurisdiction,  an  application  to  set  that  order 
aside  is  properly  made  to  the  Divisional  Court. 
Johnston  v.  Stoddart    Q.  B.,  [1899]  2  I.  R.  233 

40. Out  of  the  Jurisdiction — Public  road 

— Repair — Excessive  'user  of  road — Public  Roads 
(Ireland)  Act,  1911  (1  &  2  Geo.  V.,  c.  45)— 
Action  for  expenses  caused  by  excessive  user — 
Nature  of  action — Or.  XI.,  r.  1.]  An  action 
brought  by  a  county  council  or  an  urban  district 
council  under  the  Public  Roads  (Ireland)  Act, 
1911,  to  recover  extraordinary  expenses  neces- 
sary for  repairing  roads  by  reason  of  damage 
caused  by  excessive  user  of  the  roads,  from  the 
person  liable  under  the  said  Act  to  recoup  such 
expenses,  is  not  within  any  of  the  classes  of 
action  enumerated  in  Or.  XL,  r.  1,  and  conse- 
quently where  the  person  sought  to  be  charged 
in  an  intended  action  under  the  said  Act  is 
resident  out  of  the  jurisdiction,  leave  of  the 
Court  to  issue  and  serve  a  writ  of  summons  out 
of  the  jurisdiction  will  not  be  allowed.  So  held 
by  Holmes  and  Cherry,  L.JJ.,  affirming  the 
decision  of  the  King's  Bench  Division,  diss,  the 
Lord  Chancellor.  Clare  County  Council  v. 
Wilson  K.  B.,  App.,  [1913]  2 1.  R.  89, 96  ; 

47  L  L.  T.  R.  34 

41.  -; —  Out  of  the  jurisdiction — Setting 
aside  judgment — Nullity  of  service — Defendant 
receiving  a  copy  of  writ  while  out  of  the  juris- 
Uon.}  A  writ  of  summons  was  served  on 
December  6,  1902,  at  the  residence  of  the  defen- 
dant's mother  on  the  servant  who  opened  the 
door,  the  process  server  being  led  by  her  to 
believe  that-  the  defendant  resided  there.  The 
writ  was  forwarded  by  post  and  received  by  the 
defendant  in  London  on  December  8.  Judg- 
ment was  entered  in  default  on  December  18. 
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On  January  30   1903,  the  defendant  gave  notice 
that  the  service  was  irregular : — Held,  that  the 
judgment  must  be  set  aside  without  imposing 
terms  on  the  defendant.     Poole  v.  Stewart 

K.  B.,  37  I.  L.  T.  R.  74 

42. Out    of    the    jurisdiction  —  Small 

amount  claimed.]  Where  the  contract  which 
plaintiff  proposed  to  sue  upon  was  made  within 
the  jurisdiction: — Held,  that  the  fact  that  the 
sum  in  dispute  was  only  £9  10s.  did  not  dis- 
entitle the  plaintiff  to  an  order  for  service  out 
of  the  jurisdiction,  as  the  smallness  of  the 
amount  sued  for  was  not  a  sufficient  reason  for 
refusing  the  order.      Black  v.  Baird 

App.,  31 1.  L.  T.  8 

43.  Out   of   jurisdiction — SmaU   amount 

sued  for.]  The  Court  of  Appeal  (reversing 
Wright,  J.,  as  Vacation  Judge),  gave  tne  plaintiff 
liberty  to  issue  and  serve  the  writ  out  of  juris- 
diction where  the  intended  action  was  to  recover 
the  amount  of  a  bill  of  costs  amounting  to 
£10  10s.  7d.  for  work  done  in  Ireland,  and  for 
which  the  defendant,  who  resided  in  England, 
had  retained  the  plaintiff  at  his  office  in  Ireland. 
Monsarrat  v.  Barron  App.,  4  N.  I.  J.  R.  4 

44. Out  of  jurisdiction — Small  amovmt 

sued  for.]  An  application  for  leave  to  issue  and 
serve  a  writ  out  of  the  jurisdiction  will  not  be 
granted  in  a  case  where  the  amount  is  small 
unless  there  are  some  special  circumstances. 
Wrench  v.  Rothwell  K.  B.,  4  N.  I.  J.  R.  21 

45. Out  of  the  jurisdiction — Substituted 

service  on  an  agent  out  of  the  jurisdiction — Or.  X., 
Or.  XI.,  r.  1.]  In  an  intended  action  for  rent 
against  an  officer  on  active  service  in  France, 
on  proof  that  every  possible  effort  to  find  his 
permanent  address  had  been  made  without 
success,  the  Court  allowed  the  issue  of  a  writ  for 
service  out  of  the  jurisdiction,  and  directed 
service  thereof  to  be  substituted  on  the  intended 
defendant's  solicitors  in  London.  Pirn  Bros.  v. 
Wylie  (27  Ir.  L.  T.  R.  27)  followed.  Carson  and 
others  v.  Crozier  K.  B.,  51  I.  L.  T.  R.  38 

46.  Out   of   the   jurisdiction — Summons 

under  Courts  {Emergency  Powers)  Act,  1914 
(4  &  5  Geo.  v.,  c.  78),  s.  1  (1)  (a)— English 
judgment — Extended  to  Ireland,]  In  a  case  in 
which  the  defendants  were  a  limited  company  who 
had  their  registered  office  in  England,  and  who 
carried  on  business  in  Ireland,  the  plaintiffs 
obtained  a  judgment  in  England  which  they 
extended  to  Ireland,  and  the  Court,  upon  an 
ex  parte  application  by  the  plaintiff,  gave  leave 
to  issue  and  serve  upon  the  defendants  out  of 
the  jurisdiction  a  summons  under  the  Courts 
(Emergency  Powers)  Act,  1914,  for  leave  to 
proceed  to  execution  in  Ireland  upon  the 
extended  judgment.  Buane  v.  West  of  Ireland 
Fisheries,  Ltd.  K.  B.,  49  I.  L.  T.  R.  136 

47. Out  of  the  jurisdiction  —  Writ  of 

summons — General  Order  XI.,  R.  S.  C.  (Ireland), 
1891 — Jurisdiction.]  The  defendants  had  their 
offices  in  London,  and  the  writ  in  the  action 
claimed : — 1,  A  declaration  that  the  defen- 
dants were  trustees  of  certain  lands  in  the 
County  of  Londonderry  for  the  general  objects 
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of  the  Plantation  of  Ulster,  and  that  a  scheme 
should  be  settled  for  the  application  of  the 
rents.  2.  A  declaration  that  the  defendant 
companies,  in  so  far  as  they  had  sold  portion 
of  the  estates  conveyed  to  them  by  the  Irish 
Society,  had  committed  a  breach  of  trust  by 
such  sale ;  and  3.  An  inquiry  as  to  how  the 
defendants  had  disposed  of  the  woods  of  G.  and 
K. : — Held  (affirming  the  decision  of  Porter, 
M.R.),  that  the  case  came  within  sub-section  b 
of  General  Order  XI.  of  the  R.  S.  C.  (Ireland), 
1891,  and  that  service  of  the  writ  out  of  the 
jurisdiction  should  be  allowed.  Held,  by  Fitz- 
Gibbon,  L.J.,  that  the  case  also  came  withia 
sub-section  d.  The  Attorney-General  (Johnston) 
V.  The  Drapers  Co.  and  othe's. 

App.,  [1894]  1 1.  R.  185 

48. Out  of  the  jurisdiction —  Writ  of 

summons  claiming  injunction  to  restrain  publica- 
tion of  libel  and  damages — Or.  XI.,  r.  1  (jr).] 
Leave  was  given  to  the  plaintiff  to  issue  and 
serve  out  of  the  jurisdiction  a  writ  of  summons 
claiming  an  injimction  to  restrain  the  defendant, 
resident  in  England,  from  publishing  within  the 
jurisdiction  libellous  letters  or  post  cards  con- 
cerning the  plaintiff,  who  resided  in  Ireland. 
Trevethich  v.  Leary  Q.  B.,  28  I.  L.  T.  R.  8 

49. Out  of  the  jurisdiction — Claim  for 

rates — Or.  XI.,  r.  1.]  Leave  granted  for  service 
out  of  the  jurisdiction  of  a  writ  of  summons 
claiming  recovery  of  rates  payable  to  a  county 
council.  Fitzpatrick  v.  Stewart  51 1.  L.  T.  R.  14 
[But  see  No.  13.] 

50. Posting — Motion  to  attach  for  breach 

of  injunction  against  persons  not  parties  to  the 
original  aAdion.~\  Where  personal  service  was 
impossible,  the  Court  made  an  order  for  sub- 
stitution of  service  of  the  notice  of  motion  to 
attach  for  breach  of  an  injunction  on  persons 
not  parties  to  the  original  action,  by  posting 
the  notice  upon  the  doors  of  their  residences. 
O'Neill  V.  M'  Erlean        V.-C,  30  I.  L.  T.  R.  162 

51 . Substitution.]    Where  a  sum  of  money 

was  paid  by  the  plaintifE  for  the  purchase  of  a 
iloating  cargo,  upon  an  agreement,  that  in  case 
the  cargo  should,  upon  its  arrival  at  the  port  of 
discharge,  be  found  to  contain  any  damaged 
grain,  such  grain  should  be  upon  seller's  account, 
and  the  value  thereof  returned : — Held,  in  an 
action  brought  upon  this  agreement,  that  such 
a  failure  of  consideration  happening  to  occur  at 
an  Irish  port  is  a  sufficient  portion  of  the  cause 
of  action  to  attract  the  jurisdiction  of  the  Irish 
Courts,  and  enable  them  to  substitute  service 
upon  an  agent  in  Ireland.  Adams  v.  Gerapolo  (5 
Ir.  Jur.,  N.S.,  217)  discussed.  Adams  v.  Mavro 
and  others  C.P.,  [1866]  17  I.  C.  L.  R.  686 

52. Substitution — Action  for  rent — Farm 

managed  by  supposed  agent.]  Where,  in  an 
action  to  recover  arrears  of  rent  the  defendant 
was  in  America,  and  his  address  was  not  known 
to  the  plaintifE,  and  it  was  shown  that  his  hold- 
ing, under  the  plaintifE,  was  in  the  possession  of, 
or  managed  by,  two  persons  within  the  jurisdic- 
tion who,  it  was  believed,  were  in  correspondence 
with  him  : — Held  (reversing   Kenny,   J.),  that 
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the  plaintifE  was  entitled  to  an  order  to  sub- 
stitute service  of  the  writ  of  summons  upon  the 
persons  named.     Megaw  v.  O'Neill 

App.,  1  N.  I.  J.  R.  202 

53. Substitution — Agent]    An  order  for 

the  substitution  of  the  service  of  a  writ  on  the 
defendant  by  serving  an  alleged  agent,  who  was 
the  receiver  appointed  in  a  lunacy  matter,  and 
who  as  such  paid  two  annuities  arising  out  of  the 
estate  in  the  lunacy  matter  to  the  defendant, 
was  set  aside  on  the  ground  that  there  was  no 
duty  on  the  part  of  the  receiver  to  communicate 
the  matter  to  the  defendant.  Levitt  v.  Molloy 
and  Blackmore  K.  B.,  2  ».  I.  J.  R.  197 

54.  Substitution.]    In  an  action  to  have 

a  certain  annuity  under  a  settlement  declared 
well  charged  on  certain  lands,  the  person  in 
whom  the  lands  were  alleged  to  be  vested  was 
made  a  defendant.  On  an  application  for  leave 
to  substitute  service  of  the  writ  on  the  defendant 
(who  resided  outside  the  jurisdiction)  by  serving 
another  person,  it  was  stated,  on  information 
and  belief,  that  the  person  who  was  proposed 
to  be  served  was  in  receipt  of  the  rents  and 
profits  of  the  lands,  and  was  in  communication 
with  the  defendant : — Hdd,  that  the  motion 
being  an  interlocutory  one,  statements  on  infor- 
mation and  belief  could  be  received,  and  that 
the  order  should  be  made.  Mahon  v.  Mahon 
and  another  App.,  3  N.  I.  J.  R.  253 

55.  Substitution.]      Several    ineffectual 

attempts  having  been,  made  to  serve  the  defen- 
dant personally  at  his  residence,  an  order  was 
obtained  for  substituted  service  by  registered 
letter,  and  by  serving  the  person  who  should 
open  the  door.  The  registered  letter  was  sent 
and  not  returned,  but  on  the  process  server 
again  applying  at  the  house  he  found  it  shut 
up,  and  could  get  no  answer.  An  order  was 
made  deeming  the  service  good ;  the  plaintifE 
to  send  a  copy  of  the  order  by  registered  letter 
to  the  same  address,  and  not  to  mark  judgment 
for  a  week.    M'Neill  v.  Mahon 

K.  B.,  37  I.  L.  T.  R.  73 

56.  Substitution — Action  of  tort — Absence 

out  of  jurisdiction.]  In  an  action  of  tort  leave 
was  given  to  substitute  service  of  a  writ  on  the 
defendant  by  serving  a  person  within  the  juris- 
diction ;  the  defendant,  who  was  a  British 
subject,  and  ordinarily  resident  within  the  juris- 
diction, having  left  the  country  to  avoid  service 
of  the  writ.     Donaghey  v.  Donaghey 

Q.  B.,  33  I.  L.  T.  R.  97 

57.  Substitution — London  company  with 

Dublin  branch — Companies  Act,  1862 — Or.  XI., 
r.  1.]  When  the  defendant  is  a  company 
with  a  registered  place  of  business  in  London, 
bat  having  a  branch  establishment  in  Dublin, 
the  proper  mode  of  service  is  substituted  service 
at  the  Dublin  branch,  and  no  order  is  necessary 
for  the  issue  of  the  writ.  Milward  Jones  4 
Cameron  v.  FilzHenry,  Ltd. 

K.B.,36LL.T.  R.211 

58.  ■  Substitution — Mortgage  debt — Cove- 
nant to  pay.]  An  action  on  foot  of  a  personal 
covenant  in  a  deed  of  mortgage  is  not  an  action 
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connected  with  land,  and  service  of  the  writ  of 
summons  cannot  be  substituted  on  the  mort- 
gagor's   agent    over    the    mortgaged    estates. 
M  CUlland  v.  Tyrrell    V.-C,  31  I.  h.  T.  R.  84 

59. Substitution — Originating  summons- 
Affidavit — British  svbject.^  On  an  application 
for  liberty  to  substitute  service  of  an  originating 
summons  where  the  defendant  resides  out  oi 
the  jurisdiction,  the  order  will  not  be  made 
unless  the  affidavit  in  support  of  the  application 
states  that  the  defendant  is  a  British  subject. 
Fitzsimons    v.    Skelly 

M.  R.,  [1896]  1  I.  R.  416 
[But  see  No.  33.] 

60. •  Substitution — Person  ordinarily  domi- 
ciled in  England,  bvt  within  the  jurisdiction  at  the 
date  of  the  issue  of  the  writ — Out  of  jurisdiction  at 
date  of  order  for  substituted  service — Or.  IX., 
rr.  2,  5.]  An  order  giving  leave  to  substitute 
service  by  serving  the  defendant's  solicitor  per- 
sonally, and  by  sending  by  post  in  a  prepaid 
post  letter  true  copies  of  writ  and  order,  will 
not  be  set  aside  in  a  case  where  the  defendant 
was  within  the  jurisdiction  at  the  date  of  the 
issue  of  the  writ.     Smyth  v.  Dolan 

K.  B.,  47  I.  L.  T.  287 

61.  Substitution — Railway      company — 

Principal  office  in  England — Railways  Clauses 
Consolidation  Act,  1845,  s.  135 — Special  mode  of 
service — Or.  IX.,  rr.  5,  11 — Or.  XI.,  r.  1.] 
Where  there  is  a  statutory  provision  regulating 
service  of  process  upon  a  defendant,  by  which 
such  process  ought  to  be  served  out  of  the  juris- 
diction, service  of  a  writ  of  summons  cannot  be 
efEected  under  Or.  IX.,  r.  2,  on  an  agent  within 
the  jurisdiction  ;  and  service  of  the  writ  in  an 
action  not  within  Or.  XI.,  r.  1,  cannot  be 
Substituted  under  Or.  IX.,  r.  5,  on  such  an 
agent.  The  principal  office  of  a  railway  company 
within  section  135  of  the  Railways  Clauses 
Consolidation  Act,  1845,  is  the  head  office  where 
the  government  of  the  railway  is  carried  on. 
Lewis  V.  Herbert  (16  L.  R.  Ir.  340)  observed  upon. 
Clohey  v.  London  and  North-Westem  Railway 
Co.  K.  B.,  [1905]  2  I.  R.  251  ; 

39  I.  L.  T.  R.  42  ;  5  N.  I.  J.  R.  71 
{See  No.  8.] 

62. Substitution  —  Registered     office    in 

London,  with  principal  place  of  business  in 
Irdani—Or.  XI.  ,.,  1.]  Where,  in  an  action 
of  contract,  the  defendant  was  a  company 
registered  under  the  Companies  Acts,  1862- 
1900,  and  having  its  registered  office  in  London, 
but  having  its  principal  office  and  place  of 
business  at  Celbridge,  in  Ireland : — Held,  on  an 
ex  parte  application  to  substitute  service  on  the 
managing  (firector  at  the  office  at  Celbridge,  that 
the  proper  practice  is  to  issue  a  writ,  and  then 
apply  to  .substitute  service.  The  order  giving 
leave  to  substitute  service  should  direct  service 
on  the  manager  at  Celbridge,  and  should  also 
order  a  copy  of  the  order  and  writ  to  -be  sent 
by  registered  letter  to  the  registered  office  of 
the  company.  Gandy  Belt  Manufacturing  Co. 
V,  Callender's  Paper  Manufacturing  Co. 

Kenny,  J.,  39  I.  L.  T.  R.  94 
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63.  Substitution  —  Wife  of  defendant — 

Manager  of  farm.]  The  plaintiff  obtained 
a  conditional  order  for  the  substitution 
of  service  o£  the  writ  of  summons  upon 
the  wife  of  the  defendant,  alleging  that  she 
was  managing  a  farm  the  property  of  the 
defendant,  and  the  wife  of  the  defendant 
showed  cause  against  the  order  being  made 
absolute,  upon  the  grounds  that  she  was  the 
owner  of  the  said  farm,  and  was  not  in  any 
way  the  agent  of  the  defendant,  and  was  not  in 
communication  with  him,  and  was  unaware  of 
his  whereabouts  for  the  last  four  years  : — Held, 
that  the  conditional  order  substituting  service 
of  the  writ  of  summons  upon  the  wife  of  the 
defendant  should  be  discharged.  Greene  v. 
Mooney  K.  B.,  1  N.  I.  J.  R.  215 

64.  Substitution — Undischarged  order  for 

substituted  service  of  writ  of  summons — Applica- 
tion for  further  order  refused.]  Where  in  an  action 
for  goods  sold  and  delivered  it  appears  that  an 
order  substituting  service  of  a  writ  of  summons 
has  been  obtained  but  remains  undischarged, 
the  Court  will  refuse  an  application  for  a  further 
order  substituting  service  upon  a  different  person 
while  the  first  remains  undischarged.  M'  Daniel 
V.  Hughes  K.  B.,  44 1.  L.  T.  R.  187 

65. '  Unconditional  undeitaking  to  enter 

appearance — Writ  of  summons — Defendant  resi- 
dent out  of  jurisdiction — Erroneous  address — • 
Service — Undertaking  by  solicitor  within  juris- 
diction to  accept  service.]  A  writ  issued  in  a  tort 
action  against  a  person  resident  out  of  the  juris- 
diction, erroneously  gave  an  address  within  the 
jurisdiction  as  the  residence  of  the  defendant. 
In  the  course  of  correspondence  the  sohcitor  in 
Ireland,  acting  for  the  defendant,  informed  the 
sohcitor  for  the  plaintiff  that  he  had  received 
instructions  from  the  defendant  to  accept 
service  of  the  writ  on  his  behalf : — Held  (re- 
versing the  King's  Bench  Division),  that  as 
there  was  an  unqualified  acceptance  and  an 
unconditional  undertaking  to  enter  an  appear- 
ance, there  was  no  irregularity  which  would 
justify  the  Court  in  setting  aside  the  writ. 
Heffernan  v.  Atkin  App.,  47  I.  L.  T.  R.  245 

66. Unconditional  appearance— Co»fo-acJ 

made  out  of  jurisdiction.]  Where  a  plaintiff 
obtained  an  order  for  service  of  a  writ  of 
summons  out  of  the  jurisdiction,  on  an  affidavit 
stating  that  the  contract  sued  on  had  been  made 
within  the  jurisdiction,  and  the  defendant 
entered  an  unconditional  appearance,  and  at  the 
trial  the  only  contract  proved  was  one  made  out 
of  the  jurisdiction  : — Held,  that  an  unconditional 
appearance  was  a  submission  to  the  jurisdiction, 
and  that  the  plaintiff  having  pleaded  a  contract 
iu  general  terms  could  not  be  limited  to  proof 
of  a  contract  made  within  the  jurisdiction. 
Semble,  that  in  such  a  case  the  defendant  should 
either  move  to  have  the  order  giving  leave  to 
serve  the  writ  cut  of  the  jurisdiction  set  aside 
or  should  enter  a  limited  appearance.  Per 
FitzGibbon,  L.J. — ^The  Court  should,  when 
there  is  any  question  as  to  whether  a  contract 
73  made  within  the  jurisdiction,  put  the  plaintiff 
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on  terms  limiting  him  to  a  contract  made  within 
the  jurisdiction.     Tevenan  v.  Van  Den  Bergh 
App.,  1  N.  I.  J.  R.  17 

67.  ■ Substitution— Subpoena  ad  test.]  The 

Court  has  jurisdiction  to  order  substituted 
service  of  a  subpoena  ad  test,  and  in  a  proper  case 
will  make  such  an  order.  Tower  Tea,  Ltd.,  v. 
Doheny  K.  B.,  42  I.  L.  T.  R.  22 

• Out   of   the   jurisdiction — Writ    of   sum- 
mons— General   Order   XI.,   R.   S.   C. 
(Ireland),  1891 — Residence — Domicil 
[1894]  1 1.  R.  385,  401  ;  28  I.  L.  T.  R.  2 
See  Domicil.    3. 

Service  out  of  jurisdiction 

[1916]  2  I.  R.  554;  51  I.L.T.R.145 
See  Bankruptcy — Debtor  Summons.    1. 

■ Service  out  of  the  jurisdiction 

See  Practice — Service 

PRACTICE— SET-OFF. 

Solidtor's  Hen — Costs — Independent  proceed- 
ings in  King's  Bench  Division  and  in  King's 
Bench  Division  (Bankruptcy) — Jurisdiction  to  allow 
set-off— R.  S.  C,  1905,  Or.  LXV.,  r.  18.]  The 
plaintiffs  brought  an  action  in  the  King's  Bench 
Division  against  the  defendant,  and  obtained 
judgment  against  him  for  £65  and  costs 
£57  lis.  8d.,  making  in  all  the  sum  of 
£122  lis.  8d.  Subsequently  the  plaintiffs 
brought  a  debtor's  summons  in  the  King's 
Bench  Division  (Bankruptcy)  claiming  the  said 
sum  of  £122  lis.  8d.  The  debtor's  summons  was 
dismissed,  with  costs  amounting  to  £40  lis.  7d. 
On  an  application  in  the  King's  Bench  Division 
(Bankruptcy)  by  the  defendant's  solicitors  for  a 
charging  order  on  the  said  sum  of  £40  lis.  7d., 
and  a  cross -application  by  the  plaintifis  asking 
for  liberty  to  set-off  the  said  sum  of  £40  lis.  7d. 
against  an  equal  portion  of  the  sum  and  costs  re- 
covered in  the  action  : — Held,  that  the  Court  had 
a  discretion  to  allow  a  set-off.  Held  also,  that 
the  Court  ought  to  allow  the  set-off,  notwith- 
standing the  defendant's  solicitors'  lien.  Ried  v. 
Cupper  ([1915]  2  K.  B.  147)  and  Pwddephatt  v. 
Leith  ([1916]  2  Ch.  168)  followed.  Young  v. 
Mead  K.  B.,  [1917]  2 1.  R.  258 

PRACTICE— SLIP   ORDER. 

Accidental  omission  to  provide  for  costs  in  an 
order— Or.  XXVIII.,  r.  11.]  On  a  sale  by 
auction  which  proved  abortive  the  purchaser 
paid  a  sum  of  £20  to  the  auctioneer  by  way  of 
deposit.  In  an  action  by  the  purchaser  against 
the  auctioneer  for  the  return  of  the  deposit  an 
interpleader  issue  was  directed  between  the 
vendors  and  the  purchaser  to  determine  who  was 
entitled  to  the  said  deposit.  By  the  order 
directing  the  issue  all  questions  of  coats  between 
the  parties  to  the  issue  were  reserved  for  the 
Judge  upon  the  trial  thereof,  but  the  certificate 
of  the  associate  upon  the  trial  of  the  issue 
omitted  to  provide  for  the  general  costs  of  the 
action  between  the  purchaser  and  the  auctioneer. 
On  a  motion  by  the  purchaser  that  the  order 
made  on  the  trial  of  the  issue  might  be  rectified 
by  a  direction  that  the  vendors  should  pay  to  the 
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purchaser  the  costs  of  the  action  between  the 
purchaser  and  the  auctioneer,  and  that  the 
associate's  certificate  might  be  amended  accord- 
ingly: The  Court  made  a  supplemental  order 
declaring  the  purchaser  entitled  to  the  said  costs 
against  the  vendors.  FarreU  v.  FitzSimons  ; 
Farrell  v.  Traynor  K.  B.,  46  I.  L.  T.  R.  212 

And  See  Practice— Amendment. 

PRACTICE— SPECIAL   CASE. 

Motion  for  judgment.]  Where  in  an  action  a 
special  case  is  stated  to  have  the  questions 
therein  raised  decided,  a  motion  must  be  made 
for  judgment  in  the  original  action  after  the 
decision  in  the  special  case.  The  proper  person 
to  move  is  the  person  who  has  in  form  succeeded 
in  the  original  action.     Holmes  v.  Trench 

V.-C,  [1898]  1 1.  R.  319 

PRACTICE— STAYING   PROCEEDINGS. 

1. Arbitration  clause  in  policy — Con- 
struction —  Contract  —  Condition  precedent  — 
Fraud.']  The  Court  will  not  interfere  with  the 
discretion  of  the  Court  of  first  instance  refusing 
to  grant  an  order  under  section  14  of  the  Common 
Law  Procedure  (Ireland)  Act,  1856,  staying 
further  proceedings  in  an  action  against  an 
insurance  company  which  is  sought  for  on  the 
ground  that  the  matter  in  dispute  in  the  action 
should,  by  the  terms  of  an  arbitration  clause  in 
a  policy  of  insurance,  be  referred  to  arbitration, 
and  an  award  obtained  as  a  condition  precedent 
to  liability,  when  the  defendant  company  would 
not  undertake  not  to  raise  the  question  of  fraud 
on  the  part  of  the  plaintiii,  and  there  was  also 
a  question  on  the  construction  of  the  arbitration 
clause  as  to  whether  the  award  of  an  arbitrator 
was,  in  law,  a  condition  precedent  to  the  liability 
of  the  defendants  on  foot  of  the  policy.  Wilson  v. 
The  National  Live  Stock  Insurance  Co.,  Ltd. 

App.,  48 1.  L.  T.  R.  77 
2. Administration  action.]  W.  P.  de- 
posited with  the  V.  Bank,  as  security  for  a  loan, 
two  leases,  alleged  to  be  the  property  of  H.  P., 
wife  of  W.  P.  W.  P.  having  died,  an  action  for 
the  administration  of  his  personal  estate  was 
brought  against  his  personal  representative  by 
the  U.  Bank.  H.  P.  was  not  a  party  to  this 
action.  H.  P.  having  brought  an  action  against 
the  V.  Bank  to  recover  the  leases : — Held,  that 
this  latter  action  should  not  be  stayed  pending  the 
administration  action,  as  the  full  relief  claimed 
by  the  plaintifi  could  not  be  given  in  the  adminis- 
tration action.  Parke  v.  Ulster  Bank  {Umited) 
q.  B.,  [1894]  2  I.  R.  652  ;  28  I.  L.  T.  R.  78 

3. Arranging      debtor — Right  to  sue — 

Official  assignees — Right  to  property — Vesting  of 
estate — Locus  standi — Bankruptcy — Staying  pro- 
ceedings.t  An  action  to  set  aside  a  mortgage 
transaction  afiecting  property  in  which  the 
plaintiff  claimed  an  interest  was  brought  by  an 
arranging  debtor,  and  a  statement  of  claim  was 
delivered.  By  resolution,  accepting  the  proposal 
in  the  arrangement  matter,  it  was  provided  that 
the  plaintiff  should  pay  twenty  shillings  in  the 
pound  on  all  his  unsecured  debts  and  engage- 
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ments.  The  payment  was  to  be  secured  by 
vesting  tte  plaintiff's  estate  in  the  official 
assignees  as  trustees,  with  power,  in  default  of  ] 
lodgment,  to  realise  the  estate.  After  payment  j 
of  costs  and  creditors'  claims  out  of  the  proceeds, 
the  surplus  was  to  be  paid  to  the  plaintiff. 
Default  was  made  in  carrying  out  the  arrange- 
ment. An  order  for  realization  was  made,  and 
a  vesting  certificate  Issued  and  registered.  The 
official  assignees  were  not  parties  to  the  action, 
which  was  commenced  after  the  default  and 
vesting  order.  After  delivery  of  defence  and 
reply  an  application  was  made  by  one  of  the 
defendants  to  stay  the  proceedings.  The  fact 
of  the  plaintiff  being  an  arranging  debtor  was 
not  stated  in  the  pleadings*: — Held,  that  the  plain- 
tifi  had  no  locus  standi  to  carry  on  the  action, 
and  that  the  proceedings  therein  should  be  stayed. 
Harrison  v.  Ancketell  M.  R.,  [1905]  1  I.  R.  25  ; 
39  I  L.  T.  R.  241  :  5  N.  I.  J.  R.  57 

4. Case    settled    before    writ    Issued— 

Defence  filed — Motion  to  dismiss  for  want  of 
prosecution — Or.  XXIV.,  r.  1.]  Where  the  ease 
was  settled  before  the  issuing  of  a  specially 
indorsed  writ,  and  nevertheless  the  defendant 
filed  and  served  a  defence,  and  subsequently 
moved  to  dismiss  the  action  for  want  of  pro- 
secution : — Held,  that  the  action  should  not 
have  been  instituted,  but,  having  been  instituted, 
the  defendant  was  wrong  in  filing  a  defence, 
and  should  have  moved  to  stay  proceedings. 
Braun  <fc  Francis  v.  Johnston  &  Co. 

K.  B.,  35  I.  L.  T.  R.  55  ;  1  N.  I.  J.  R.  93 

5. Cause  of  action — Alleged  feUmy — No 

prosecntion — Infant  plaintiff.}  In  an  action  by 
an  infant  plaintiff,  suing  by  her  next  friend,  the 
statement  of  claim  averred  that  "  the  defendant 
assaulted  and  beat  the  plaintiff,  who  then  was 
an  infant,  under  the  age  cf  sixteen  years,  and 
then  and  there  had  carnal  knowledge  of  her." 
The  defendant  moved  to  stay  proceedings  on  the 
ground  that  the  only  cause  of  action  disclosed  by 
the  statement  of  claim  was  a  felony,  for  which 
the  defendant  had  not  been  prosecuted  : — Held, 
by  the  Court  of  Appeal  (affirming  the  King's 
Bench  Division),  that  the  statement  of  claim  did 
not  unequivocally  or  necessarily  charge  a  felony, 
and  that  the  Court,  in  the  exercise  of  its  discre- 
tion, ought  not  to  stay  proceedings.  Smith  v. 
Sdwyn  ([1914]  3  K.  B.  98)  distmguished.  Carlisle 
y.Orr  K.B.,  App.,  [1917]  2  I.  R.  534,  540  ; 

51 1.  L.  T.  R.  129 

6.  Cause  of  action  settled  by  release.] 

Where  the  cause  of  action  was  settled  by  a 
release  under  seal  executed  by  the  plaintiff 
previous  to  issue  of  writ,  the  defendant,  after 
statement  of  claim  served  on  him,  and  without 
filing  a  defence,  moved  to  stay  the  proceedings 
imtU  the  plaintiff  should  take  proceedings  to 
impeach  the  document  of  release  and  until  such 
proceedings  should  be  determined : — Held,  that 
the  motion  to  stay  the  proceedings  was  the 
proper  procedure.     M'ConneU  v.  Wrighi 

K.  B.,  40  I.  L.  T.  R.  197 

7, Cross-actions    in    respect    of    same 

occurrence — Staying  second  action  before  delivery 


PRACTICE— STAYING    PROCEEDINGS— con. 

of  statement  of  claim — Remedy  by  counter-claim.] 
Where  cross-actions  in  tort  had  been  brought 
by  two  persons  against  each  other  in  respect  of 
the  same  occurrence,  and  statements  of  claim 
had  not  been  delivered  in  either  action,  the 
Court,  on  the  motion  of  the  plaintiff  in  the  action 
which  was  prior  in  point  of  time,  stayed  the 
second  action,  leaving  the  plaintiff  therein  to 
his  remedy  by  counter-claim  in  the  first  action. 
Evans  v.  Keane ;  Keane  v.  Evans 

K.  B.,  [1908]  2  I.  R.  629  ;  42  I.  L.  T.  R.  271 

8. •  Ejectment — Costs   of  prior    action — 

Security  for  costs  ore  ground  that  the  action  was 
frivolous  and  vexatious — Inherent  jurisdiction  to 
stay  the  action — Effect  of  order,  "  no  rule,"  on, 
previous  motion.}  Where,  on  an  application  for 
security  for  costs  on  the  ground  that  the  action 
is  frivolous  and  vexatious,  the  Court  is  satisfied 
that  there  is  no  cause  of  action,  the  Court  will 
make  the  proper  order — viz.,  to  stay  the  pro- 
ceedings in  the  action.  The  effect  of  an  order 
"  no  rule,"  made  on  the  occasion  of  a  previous 
motion  to  stay  the  proceedings,  considered. 
O'Driscoll  V.  Minihin    K.  B.,  43  I,  L.  T.  R.  150 

9. Ejectment     by     mortgagor     against 

tenant — Mortgage  intervening.']  A  mortgage  deed 
contained  a  provision  appointing  a  receiver  who 
was  to  receive  the  rents  and  profits  and  use  all 
legal  remedies  for  recovering  the  same,  and  out 
of  the  rents  to  pay  the  interest  due  to  the  mort- 
gagee. The  deed  also  contained  a  covenant 
by  the  mortgagor  not  to  revoke,  without  the 
mortgagee's  consent,  the  powers  given  to  the 
receiver,  nor  to  do  anything  whereby  the  said 
powers  might  become  of  no  effect,  nor  to 
obstruct  the  receiver  in  recovering  and  receiving 
the  said  rents  during  the  continuance  of  the 
security.  The  mortgagor  having,  without  the 
concurrence  of  the  receiver,  served  on  one  of  the 
tenants  a  notice  to  quit,  and  having  com- 
menced ejectment  proceedings,  the  mortgagee 
moved  to  stay  the  proceedings  : — Held,  that  the 
proceedings  should  be  stayed  on  the  grotmd  that 
such  a  mortgagor  is  not  a  mortgagor  for  the 
time  being  entitled  to  the  possession  or  to  the 
receipt  of  the  rents  and  profits  within  the  mean- 
ing of  the  Judicature  Act,  1877,  s.  28  (5). 
Held  also,  that  even  if  he  did  fall  within  that 
section  his  covenant  not  to  do  anything  whereby 
any  of  the  powers  of  the  receiver  should  become 
void  or  of  no  effect,  and  not  to  obstruct  the 
receiver  amounted  to  an  express  declaration 
that  the  powers  conferred  by  the  section  should 
not  be  exercised.     Moore  v.  Hughes 

K.  B.,  40 1.  L.  T.  R.  139 

10. Foreign  action — Jurisdiction — Action 

brought  by  defendant  in  foreign  country — Prior 
action — Release — Agreement  not  to  sue — Injunc- 
tion.] The  plaintiff,  an  Irishman  by  domicil, 
married  the  defendant  in  1874  at  Buenos  Ay  res. 
They  Uved  there  until  1880,  when  the  defen- 
dant left  the  plaintiff  on  account  of  his  adultery, 
and  came  to  live  with  her  mother  in  London, 
In  1886  the  plaintiff  sold  the  greater  portion  of 
his  property,  which  was  situated  in  Argentina, 
returned  to  England,  and  was  reconciled  to  his 
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mfe.  He  took  a  residence  with  some  land  in  the 
County  of  Wexford,  and  lived  there  with  his 
wife  until  1888,  when  he  went  to  Buenos  Ayres, 
realized  the  rest  of  his  property,  and  returned 
to  Ireland.  On  the  24th  September,  1888,  the 
defendant  filed  a  petition  against  the  plaintifE 
for  divorce  a  mensa  et  thoro  in  Ireland,  and  she 
also  filed  a  petition  for  alimony  pendRnte  lite. 
On  the  17th  December,  1888,  the  defendant 
obtained  a  decree  for  divorce.  A  consent  was 
then  signed  by  plaintifE  and  defendant,  which 
was  made  a  rule  of  Court  on  the  17th  December, 
1888,  and  provided  that  all  proceedings  in 
reference  to  alimony,  pendente  lite  or  permanent, 
and  all  claims  for  costs,  should  be  settled  on  the 
terms  that  the  plaintiff  should  pay  £500  to  the 
defendant,  and  should  execute  to  her  an  assign- 
ment of  his  interest  in  the  Wexford  property, 
and  that  the  defendant  should  execute  a.  deed 
releasing  the  plaintifE  from  all  claims  present 
or  future  by  the  defendant  against  him  in 
respect  of  the  relief  sought  by  her  in  the  said 
cause,  or  in  respect  of  costs  or  of  alimony, 
pendente  lite  or  permament.  A  deed  was  executed 
on  the  3rd  January,  1889,  to  carry  out  these 
terms.  The  plaintifE  returned  to  Argentina, 
where  he  acquired  considerable  wealth,  and,  in 
1895,  in  consequence  of  a  threat  by  the  defen- 
dant to  institute  proceedings  to  obtain  a  larger 
allowance,  the  plaintiff  agreed  to  give  her  an 
annuity  of  £100  a  year,  which  was  paid  to  her 
thenceforward.  In  1903  the  defendant  instituted 
proceedings  against  the  plaintiff  in  the  Argentina 
Republic,  claiming  divorce  and  maintenance. 
The  plaintiff,  having  come  to  Ireland  in  1906, 
brought  an  action  against  the  defendant,  who 
was  still  residing  in  Wexford,  for  an  injunction  to 
restrain  her  from  proceeding  with  the  action  in 
the  Argentine  Court : — Held  (by  Sir  Samuel 
Walker,  C,  and  KtzGibbon,  L.J. ;  Holmes,  L.J., 
<Ji««enfe'e»te),  ■  affirming  the  decision  of  Sir  A.  M. 
Porter,  M.R.,  that  an  injunction  should  be 
granted  as  the  suit  in  the  Argentine  Court  was 
against  the  terms  of  the  consent  of  the  17th 
December,  1888,  and  the  deed  of  the  3rd 
January,  1889.     Lett  v.  Lett 

M.  R.,  App.,  [1906]  1  I.  R.  618,  630 

11.  Former      action      between      same 

parties  for  the  same  cause — Res  judicata — 
Estoppel — Frivolous  and  vexatious  proceedings — 
Infant.']  B.,  who  had  carried  on  the  business  of  a 
tailor  and  stationer  at  Ballymena,  in  the  County 
of  Antrim,  by  his  wiU,  dated  the  7tb  October, 
1900,  left  his  property  to  the  defendants,  his 
executors  and  trustees,  on  trust  to  carry  on 
his  business,  with  a  power  to  sell  if  they  thought 
fit.  B.  died  in  December,  1900,  leaving  a 
widow  and  two  sons,  both  minors.  The  defen- 
dants appointed  Mrs.  B.  to  manage  the 
stationery  business  and  appointed  a  manager  to 
carry  on  the  taUor's  shop,  but  after  three  months 
it  was  discontinued.  The  plaintiff  stated  that 
Mrs.  B.  was,  to  the  knowledge  of  the  defendants, 
of  intemperate  habits,  and  in  consequence  the 
business  fell  off,  and  the  assets  were  wasted.  In 
January,  1902,  the  defendants  sold  the  stationery 
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business  for  £500.  Mrs.  B.  died  on  the  16th  July, 
1902.  In  November,  1902,  an  action  was  brought 
on  behalf  of  W.  B.  and  H.  B.,  the  sons  of  the 
testator,  who  were  then  minors,  by  D.  B.,  their 
next  friend,  against  the  defendants  (1)  for 
administration  of  the  assets  of  B.,  and  (2)  for  an 
account  of  the  assets  on  the  basis  of  wilful 
default.  The  action  was  tried  before  Barton,  J., 
in  January,  1904,  who  held  that  the  defendants 
had  not  been  guilty  of  wilful  default,  and 
dismissed  the  action.  After  the  trial  it  was 
alleged  by  W.  B.  that  the  next  friend  of  the 
minors  entered  into  an  agreement  not  to  appeal 
against  the  decision,  and  that  this  agreement 
was  made  not  in  the  interest  of  the  minors, 
but  that  it  was  part  of  a  compromise  which 
included  other  matters  in  which  the  minors  had 
no  interest.  W.  B.  came  of  age  in  1905,  and 
brought  an  action  against  the  same  defendants 

(1)  for  administration  of  his  father's  assets,  and 

(2)  for  a  declaration  that  the  defendants  had 
been  guilty  of  wilful  default.  The  plaintiff 
averred  in  his  pleading  that  the  facts  in  con- 
nexion with  the  management  and  discontinuance 
of  the  tailoring  business  had  been  omitted  from 
the  former  action  ;  that  the  plaintiff  was  entitled 
to  have  the  decree  set  aside  for  fraud,  the  fraud 
consisting  of  the  denial  by  the  defendants  at 
the  former  trial  of  Mrs.  B.'s  habits  of  intem- 
perance ;  that  the  plaintiff  was  entitled  to  an 
ordinary  decree  for  administration  ;  and  that  the 
time  for  appealing  having  expired  before  the 
plaintiff  came  of  age,  it  was  impossible  for  the 
plaintiff  to  obtain  redress  except  by  a  second 
action.  The  defendants  moved  to  stay  the 
proceedings,  on  the  ground  that  the  plaintiff's 
claim  was  barred  by  the  judgment  in  tho  former 
action,  and  that  the  proceedings  were  frivolous 
and  vexatious  : — Held,  by  the  Master  of  the 
RoUs,  (1)  that  the  plaintiff  was  not  estopped 
from  proceeding  by  the  judgment  in  the  former 
action,  and  (2)  that  the  circumstances  in  con- 
nexion with  the  alleged  agreement  against  the 
appeal  were  such  that  the  action  should  not  be 
stayed.  Held,  by  the  Court  of  Appeal,  that  the 
judgment  of  the  Master  of  the  Rolls  should  be 
affirmed  on  the  second  ground,  without  expres- 
sing any  opmion  on  the  first.    Blair  v.  Crawford 

M.  R.,  App.,  ri906]  1 1.  R.  578,  584 

12.  In  Exchequer  Division — Proceedings 

pending  in  Gkancery  Division — Question  of  fact 
in  issue — Sight  to  a  jury.}  P.  alleged  that  B. 
gave  her,  as  a  donatio  mortis  causa,  two  deposit 
receipts.  These  receipts  were  unendorsed,  and 
W.,  the  executor  of  B.,  refused  to  allow  P.'« 
claim.  P.  issued  a  writ  in  the  Chancery 
Division  to  have  the  gift  declared  good,  but 
W.'s  solicitors  refused  to  accept  service.  W. 
then  served  P.  with  a  writ  in  the  Exchequer 
Division,  in  order  to  have  the  question  sifted 
by  a  jury  ;  the  next  day  P.  served  W.  personally 
with  the  writ  in  the  Chancery  Division  • — Held, 
that  P.'s  action  was  rightly  brought  in  the 
Chancery  Division,  and  that  as  W.,  by  taking 
defence  in  that  action,  could  have  had  the  whole 
matter  determined,  W  's  action  in  the  Exchequer 
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Division  must  be  stayed,  Walsh  and  others  v. 
Porter  Ex.,  29  I.  L.  T.  R.  29 

13. Pleadings — Writ — Groundless   action 

—Or.  XXV.,  r.  4^Board  of  Works.]  An 
application  was  made  to  the  Court,  after  service 
of  the  writ  and  entry  of  appearance,  to  stay  the 
action  as  being  wholly  misconceived,  and  because 
the  plaintiffs'  remedy  (if  any)  was  by  petition  of 
right.  The  defendant  represented  the  Com- 
missioners of  Public  Works  in  Ireland.  The 
Court  refused  the  application.  Andrews  &  Co. 
V.  WiUiams  Q.  B.,  33  I.  L.  T.  R.  172 

14. ^Transfer     of     Chancery    action    to 

County  Court — County  Officers  and  Courts 
(Ireland)  Act,  1877  (40  cfe  41  Vict.,  c.  56),  s.  36.] 
The  plaintiff  had  brought  an  action  in  the 
Chancery  Division  claiming  a  declaration  that 
the  defendant  held  certain  lands  as  yearly 
tenant  to  the  plaintiff  with  a  limited  nght  to 
graze  cattle  over  other  lands,  and  an  injunction. 
The  defendant,  who  claimed  a  larger  right  of 
grazing,  having  applied  to  have  the  action 
transferred  to  the  County  Court,  the  Court  made 
an  order,  in  inmtum  the  plaintiff,  staying  the 
action  and  giving  the  plaintiff  liberty  to  proceed 
by  ejectment  in  the  County  Court  in  respect  of 
the  lands : — Held,  by  the  Court  of  Appeal,  that 
there  was  no  juriscMction  to  make  such  order. 
The  judgment  of  O'Brien,  L.C.,  in  Fanning  v. 
New  Boss  District  Council  (47  Jr.  L.  T.  K.  212) 
explained.     La  Primaudaye  v.  Conway 

App.,  [1916]  1  I.  R.  307  ;  50  I.  L.  T.  R.  221 

15. Undischarged  bankrupt  and  trustee 

as  plaintiffs — Trustee  declines  to  proceed — Status 
of  bankrupt.']  An  action  was  instituted  by  an 
undischarged  bankrupt  and  his  trustee  in  bank- 
ruptcy. Some  time  before  the  date  fixed  for 
trial  the  trustee  intimated  to  his  co-plaintiff 
that  he  would  not  proceed  with  the  action 
unless  he  was  indemnified  against  costs  by  the 
bankrupt.  The  iademnity  was  not  given,  and 
in  these  circumstances  the  defendants,  in 
pursuance  of  notice,  moved  on  the  date  fixed  for 
the  trial  that  in  so  far  as  any  relief  was  claimed 
by  the  bankrupt  the  action  be  dismissed,  with 
costs,  on  the  ground  that  the  said  plaintiff  was 
a  bankrupt  who  had  not  obtained  his  discharge. 
Mr.  Justice  Barton,  before  whom  the  motion 
was  made,  did  not  dismiss  the  action,  but  put 
a  stay  of  some  months  upon  the  proceedings  : — 
Held,  that  no  stay  should  have  been  given,  and 
that  the  case  should  be  re-entered  for  final 
determination  :  the  trustee  alone  was  the  proper 
person  to  institute  and  carry  on  the  action. 
Marreco  v.  Davies  App.,  44  I.  L.  T.  R.  208 

16. Vexatious    and    frivolous    action — 

Action  for  damages  for  breach  of  contract — Suit 
of  clothes.]  Where  the  plaintiff  claimed  £50 
■damages  for  breach  of  contract  against  the 
■defendant,  a  tailor,  for  not  making  or  delivering 
a  suit  of  clothes,  the  Court  stayed  the  action 
as  being  frivolous,  vexatious,  and  beneath  the 
dignity  of  the  Court.    Gilligan  v.  Orandy 

Ex.,  28  I  L.  T.  R.  124 

17.  Winding-up — Company — Injunction 

io  rzstrain   proceedings   in  foreign   Court — Sub- 
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mission  to  jurisdiction — Com,panies  Act,  1862 
(25  &  26  Vict.,  c.  89),  ss.  87,  122,  163.]  The 
petitioners  in  a  winding-up  under  supervision 
instituted  proceedings  in  the  Superior  Court  of 
Massachusetts  to  attach  certain  sums,  represent- 
ing cargo  freight,  then  in  the  hands  of  a  third 
party  in  Boston,  and  the  property  of  the  com- 
pany, for  the  purpose  of  acquiring,  under  the 
law  of  Massachusetts,  a  lien  on  the  freight, 
which  would  give  the  petitioners  priority  over 
the  other  creditors  of  the  company.  The 
petitioners  were  British  subjects,  carrying  on 
business  in  London,  and  also,  up  to  a  short 
time,  before  the  matter  came  before  the  Court, 
in  Ireland : — Held,  that  they  should  be  restrained 
from  further  prosecuting  the  proceedings  in  the 
American  Court.  In  re  Belfast  Shipowners'  Co. 
V.-C,  App.,  [1894]  1 1.  R.  321,  329 

18. Writ  of  summons  issued  on  behalf  of 

infant — Costs.]  Where  a  writ  of  summons  is 
issued  by  a  solicitor  for  an  infant  without 
knowledge  of  his  infancy  and  bona  fide,  the 
defendant  is  entitled  to  an  order  setting  aside 
the  writ  on  the  ground  of  irregularity,  and 
also  to  an  order  that  the  plaintiff's  solicitor  shall 
personally  pay  the  defendant's  costs  of  the 
motion.    Lindsay  v.  M'Cnrd  Q.  B. ,  31 1.  L.  T.  300 

Action  against  Crown         [1898]  2  I.  S,  65 

See    Lands    Clauses     Acts — Compulsory 
Powers.    2. 

Action  of  ejectment — Fair  rent  applica- 

tion— Appeal  1  N.  I.  J.  R.  71 

See   Landlord    and   Tenant — Action   tor 
Recovery  of  Land.    39. 

Action  on  fire  policy     [1894]  2  I.  R.  723  ; 

28  I.  L.  T.  R.  95 
See  Arbitration — Staying  Proceedings.    2. 

Action  to  recover  possession — Land  Law 

(Ireland)  Act,  1881,  ss.  5,  13  (4) 

[1899]  2  I.  R.  48 
See   Land    Law   Acts — Statutory   Condi- 
tions.   11. 

Arbitration  [1901]  2  I.  R.  262 

See  Arbitration — Staying  Proceedings.  3. 

Arbitration — Clause  in  contract 

[1899]  2  I.  R.  234 
See  Arbitration — Staying  Proceedings.  1. 

Campbell's  Act — Two  actions  in   respect 

of  same  death     [1899]  2  I.  R.  123,  127 
See  Campbell's  (Lord)  Act.    7 

-  Jurisdiction  [1894]  1  I.  R.  355 

See  Will — Accumulations. 

PRACTICE— THIRD   PARTY  PROCEDURE. 
1. Application    to    join    third    party — 

Service — Bules  of  Supreme  Court  {Ireland),lSdl — 
Or.  XVI.,  r.  49.]  In  the  Common  Law  Divisions 
an  application  by  the  defendant  for  a  third 
party  notice  under  Or.  XVI.,  r.  49,  should  be 
made  ex  parte  in  plain  cases  only.  Hibernian 
Bank  v.  Ennis  Q.  B.,  29  I.  L.  T.  R.  5 

2. Costs.]     A  third  party  was  brought 

in  by  the  defendant,  and  denying  all  UabiMty 
was  given  leave  to  appear  at  the  trial : — Held, 
that  on  the  discontinuance  of  the  action  by  the 
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PRACTICE— THIRD   PARTY    PROCEDURE— 

continued. 
plaintiff  all  the  costs  were  in  the  discretion  of 
the  Court,  and  that  in  such  a  case  the  plaintifE 
should  not  be  saddled  with  the  costs  of  the  third 
party.  The  defendant  should  not  be  ordered  to 
pay  such  costs  unless  it  was  shown  by  the  third 
party  that  such  costs  were  incurred  owing  to 
his  rights  being  endangered  through  the  defen- 
dant refusing  to  take  some  necessary  step. 
OulUn  V.  Toft  K.  B.,  37  I.  L.  T  R.  65  ; 

3  N.  I.  J.  R.  191 

3.  • Directions  how  to  proceed — Liberty  to 

third  party  to  defend — Costs — Form  of  order — 
-K.  -S.  C,  Ir.,  Order  XVI.,  rr.  53  and  54.]  Where 
an  action  was  brought  against  a  sherifi  for 
wrongfully  seizing  the  goods  of  the  plaintifE,  the 
sheriff  being  indemnified  by  the  execution 
creditor,  who  was  brought  in  as  a  third  party, 
the  Court,  upon  motion  for  directions,  made  an 
order  in  the  form  adopted  in  Norris  v.  Beazley 
(46  L.  J.  N.  S.,  C.P.  515).  Macbeth  v.  Bulkr, 
Q.  B.,  [1895]  2 1.  R.  357  ;  29 1,  h.  T.  239 

4. Indemnity — Assignment  of  interest  in 

a  lease — Or  XVI.,  r.  49.]  Where  the  assignee 
of  a  lease  was  sued  by  the  assignor  on  foot  of  a 
covenant  to  indemnify  the  assignor  against 
claims  for  rent  in  respect  of  the  premises,  an 
order  was  made  allowing  the  defendant  to  issue 
a  third  party  notice  addressed  to  a  third  party 
to  whom  the  defendant  had  in  his  turn  assigned 
the  premises,  and  by  whom  a  similar  covenant  of 
indemnity  had  been  given  in  favour  of  the  defen- 
dant. Storen  V.  M'Camish  Q.  B.,33I.L.T.R.  90 

5.  Indemnity — Final  jvdgment — Special 

indorsement — BiU  of  exchange — Notice  of  dis- 
honour—Or.  III.,  r.  6—0?-.  XIV.,  r.  1— Or. 
XVI,,  r.  49.]  AppUcation  by  the  drawer  of  a  bill 
of  exchange  for  a  third  party  notice,  to  join  the 
acceptor  as  defendant,  refused  on  ground  that 
the  drawer  had,  in  the  recitals  of  a  mortgage 
deed,  admitted  that  it  was  an  accommodation 
acceptance.  When  a  writ  is  indorsed  with  a 
claim  on  a  dishonoured  bill  of  exchange,  the 
indorsement,  to  be  special  within  Or.  IIL,  r.  6, 
must  aver  notice  of  dishonour.  Freehauf  v. 
Grosvenor  (67  L.  T.  N.  S.  350)  followed.  Bank  of 
Ireland  v.  Byan  Vac.  J.,  V.-C,  29  I.  h.  T.  R.  101 

6. Indemnity — Analogous  procedure  under 

Or.  XVI;  r.  55.]  The  plaintiff  sought  a 
declaration  of  trust  in  respect  of  lands  conveyed 
by  the  first  defendant  to  the  predecessor  in  title 
of  the  second  defe'lidant.  The  second  defendant 
claimed,  by  way  of  indemnity  against  the  first 
defendant,  such  damages  as  might  be  suffered  by 
reason  of  any  breach  of  covenants  for  title 
entered  into  by  the  first  defendant  in  the  con- 
veyance : — Held,  that  the  procedure  under 
Or.  XVI.,  X-.  55,  analogous  to  third-party  proce- 
dure under  Or.  XVI.,  r.  48  (which  applies  where 
a  defendant  seeks  contribution  or  indemnity 
against  a  co-defendant),  was  inapplicable. 
M'Mahon  v.  M'Mahon 

O'Connor,  J.,  [1918]  1 1.  R.  410; 
52  I.  L.  T.  R.118 

7. Indemnity    against    co-defendant — 

Complicated  case — Or.  XVI.,  rr.  52,  55.]  The 
next-of-kin  of  a  lessee,  bound  by  a  covenant  in 
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the  lease  to  keep  the  demised  premises  in  good 
repair  and  coiidition,  assigned  their  interest 
under  the  said  lease  conveying  as  "  beneficial 
owners "  to  a  third  party  who  covenanted  to 
keep  the  assignors  indemnified  against  all 
liability  on  account  of  non-observance  of  the 
covenant  to  repair.  An  action  was  brought  by 
the  lessor  against  one  of  the  next-of-kin  of  the 
original  lessee,  and  also  against  the  purchaser 
from  the  next-of-kin,  for  damages  for  breach  of 
the  said  covenant.  The  first  named  defendant 
served  a  notice  on  his  co-defendant  claiming 
to  be  indemnified  by  him  against  any  damages 
that  might  be  recovered  against  him  in  the 
action,  and  an  application  was  next  made  for 
directions  to  have  the  said  claim  tried  at  or 
after  the  hearing  of  the  action  : — Held  (Cherry, 
L.J.,  dissenting),  that  the  application  ought  to 
be  refused  on  the  ground  that  the  third  party 
procedure  was  only  intended  to  apply  to  clear 
cases  of  contribution  or  indemnity,  and  that  thli 
was  an  action  in  which  complicated  questions 
were  bound  to  arise.  Ffrench- Mullen  v.  Murphy 
and  another  App.,  45  I.  L.  T.  R.  210 

8. Notice  of  trial — Bight  of  third  party 

to  a  special  jury — Discretion  of  judge — Or.  XVI. 
rr.  48-55— Or.  XXXVI.,  rr.  7  (c),  lO^iidicature 
{Ireland)  Act,  1877  (40  *  41  Vict.,  c.  57),  27  (3).] 
In  the  absence  of  any  special  directions  given 
under  Or.  XVI.,  r.  52  as  to  the  manner  of  trial  of 
a  third  party  issue,  the  Judge  who  tries  the 
original  action  has  a  discretion  ;  and  may,  where 
the  original  action  has  been  tried  by  a  common 
jury  on  the  defendant's  application  (the  third 
party  having  had  no  voice  in  the  matter), 
adjourn  the  trial  of  the  third  party  issue  in 
order  to  have  the  same  tried  by  a  special  jury, 
if  the  third  party  so  desires.  Fisher  v.  Moynagh 
K.  B.,  46  I.  L.  T.  R.  187 

9.  Notice— Order    (B.    S.    C,    Ireland, 

1891)  XVI.,  r.  53.]  In  an  action  against  the 
personal  representatives  of  a  deceased  lessee  on 
a  covenant  to  repair  in  the  lease,  the  defendant 
having  obtained  leave  to  serve  a  third  party 
notice  on  an  assignee  of  the  lease,  appli^  for 
directions  under  Or.  XVI.,  r.  53: — Held,  that 
as  the  third  party  was  not  liable  for  any  breach 
of  covenant  prior  to  the  assignment,  the  plain- 
tiff had  reasonable  grounds  for  objecting  to  the 
question  of  the  liability  to  indemnify  the  defen- 
dant for  subsequent  breaches  being  tried  in  the 
action,  and  that  the  third  party  should  be 
dismissed.  If  the  third  party  objects,  it  is  un- 
necessary for  him  to  serve  notice  to  be  dis- 
missed, as  the  Court  has  power  to  dismiss  him 
on  the  hearing  of  the  application  for  directions. 
Waterford  Turkish  Baths  Co.  v.  Barter  (17  Ir. 
L.  T.  R.  61)  applied.    Greville  v.  Hayes 

Ex.,  [1894]  2  I.  R.  20 

10. Service  out  of  jurisdiction.]  An  appli- 
cation for  liberty  to  issue  and  serve  a  third  party 
notice  out  of  the  jurisdiction  is  made  ex  parte. 
Cannon  v.  Fallon  K.'B.,  52  I.  L.  T.  R.  34 

—  Costs— Form  of  order    [1894]  1  I.  R.  153 
See  Practice — Costs.    55. 
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PRACTICE— TIME. 

1. Extension — To  move  for  new  trial — 

Special  circumstances — Inadvertence  or  ignor- 
ance— Or.  LXIV.,  r.  7.]  An  action  was  brought 
on  a  building  contract,  and  judgment  was 
entered  for  the  defendant.  There  was  no  appli- 
cation made  to  stay  execution.  Notice  of 
motion  for  a  new  trial  was  served  10  days  late. 
On  an  application  to  extend  the  time  the  plain- 
tiff's solicitor  filed  an  affidavit  explaining  the 
delay  thus — ' '  a  few  days  after  my  return  the 
plaintiff  instructed  me  to  serve  notice  of  motion 
for  a  new  trial.  I  was  unaware  of  the  rule  that 
notice  must  be  served  within  8  days,  and 
thought  I  had  to  the  end  of  the  sittings  ":— 
Held  (Wright,  J.,  diss.),  that  special  circum- 
stances had  been  shown,  and  that  the  motion 
should  be  granted.     Colville  v.  Bowman 

K.  B.,  37  I.  L.  T.  R.  233 

2. Limited  for  defence— O^ces  ctosed — 

Gosts.~\  The  time  for  entering  an  appearance 
to  a  specially  indorsed  writ  having  expired 
while  the  offices  were  closed,  the  defendant 
entered  his  appearance  on  the  first  day  on 
which  they  opened : — Held,  that  the  ten  days 
limited  for  putting  in  a  defence  ran  from  the 
day  on  which  such  appearance  was  entered, 
and  not  from  the  day  on  which  it  ought  to  have 
been  entered  if  the  offices  had  been  open. 
Duff  V.  M'  Guone  K.B.,  37I.L.T.R.43 

3.  Holidays — Time  for  pleading — Judg- 
ment by  default — S.  S.  C,  Ireland,  Or.  LXIV., 
r.  3.]  The  time  for  appearing  to  a  specially 
indoMed  writ  expired  on  the  23rd  March,  on 
whicli,  being  Good  Friday,  the  offices  of  the 
Court  were  closed,  and  they  did  not  re-open 
until  the  28th,  on  which  day  an  appearance  was 
entered : — Held,  that  the  time  for  delivering  a 
statement  of  defence  did  not  begin  to  run  until 
the  28th.  M'Kibbin  and  Cordulces  v.  M'CleUand 
Ex.,  [1894]  2 1.  R.  654  ;  28  I.  L.  T.  R.  115 

Enlargement  of,  to  appeal 

[1913]  2  I.  R.  250 
See  Practice — Appeal.    4. 

■ Extension — Filing   affidavit   of  service  of 

notice  after  judgment  in  ejectment 

35  I.  L.  T.  R.  56 
See   Landlord   and   Tenant — ^Action   for 
Recovery  of  Land.    5. 

•  Filing  affidavits  and  assignments — Deeds 

of  Arrangement  Act    28  I.  L.  T.  R.  73 
See  Bankruptcy — Arrangement.    25. 

■  Long  vacation — Final  judgment 

ri903]  2  I.  R.  327  ;  36 1.  L.  T.  R.  191  ; 
3  N.  I.  J.  R.  8 
See  Practice — Judgment.    37. 

Kemitting— Saturday    36  I.  L.  T.  R.  208 

See  Practice— Remitting.    38. 

PRACTICE— TRANSFER   OF  ACTION. 

1. Administration— Admission  of  assets 

— Jury — Money  demand.']  The  plaintiff,  whose 
claim  was  against  -a  deceased  for  medical 
services,  brought  an  action  in  the  Chancery 
Division,  claiming,  in  the  alternative,  in  the 
event  of  the  defendants  not  admitting  assets. 
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that  the  estate  should  be  administered  by  the 
Court.  The  defendants,  the  executors,  admitted 
assets,  and  moved  to  transfer  the  action  to  the 
King's  Bench  Division,  in  order  that  the  question 
at  issue,  which  was  one  as  to  the  reasonableness 
of  the  fees  charged  by  the  plaintiff,  might  be 
submitted  to  the  jury : — Held,  that  the  issue 
was  one  which  should  be  tried  by  a  jury,  and 
that  the  action  should  be  transferred  to  the 
King's  Bench  Division.  Rowlett  v.  M'Cartan 
m.  R.,  39  I.  L.  T.  R.  98 

2. In  an  action  brought  by  the  plaintiff 

against  the  defendants  as  trustees  of  plaintiff's 
marriage  settlement,  on  foot  of  a  personal 
covenant  to  sell  certain  licensed  premises  and 
pay  plaintiff  the  value  of  her  life  interest  therein , 
the  defendants  moved  to  have  the  action  trans- 
ferred to  the  Chancery  Division  on  the  ground 
that  proceedings  were  there  pending  to  adminis- 
ter the  estate  of  the  plaintiff's  husband,  of  which 
the  said  licensed  premises  formed  a  part.  The 
Court  refused  the  motion.  M' Govern  v.  Maguire 
and  another  K.  B.,  2  N.  I.  J.  R.  270 

3. After  setting  down  for  trial — County 

Courts  Act,  1877  (40  &  41  Vict.,  c.  56),  «.  36.]  In 
a  proper  case  an  action  may  be  transferred  from 
the  Chancery  Division  to  the  County  Court  after 
the  pleadings  have  been  closed,  orders  for 
discovery  made,  and  notice  of  trial  served. 
Brereton  v.  Tench  Ch.  Div.,  49  I,  L.  T.  R  98 

4. Concurrent       actions    —    Debenture 

holders^  actions — Priority  of  time — Or.  XLIX., 
r.  3.]  A.,  a  debenture  holder  in  a  company, 
brought  an  action  in  the  Chancery  Division 
before  Barton,  J.,  against  the  company  and  the 
trustee  for  the  debentures  on  behalf  of  himself 
and  the  other  debenture  holders.  His  writ  was 
issued  on  7th  February,  1905,  statement  of 
claim  was  delivered  on  17th  February,  defence 
was  delivered  on  27th  February  by  the  trustee  for 
the  debenture-holders  and  notice  of  trial  was 
served  for  11th  March.  B.,  another  debenture 
holder,  brought  a  similar  action  on  behalf  of  her- 
self and  the  other  debenture  holders  against  the 
same  defendants,  in  the  Court  of  the  Master  of  the 
Rolls.  Her  writ  was  issued  on  the  8th  February 
1905,  and  her  action  was  also  ripe  for  trial.  A. 
receiver  had  been  appointed  over  the  company  in 
this  action  by  an  order  of  the  Master  of  the 
Rolls,  dated  24th  February,  1905,  and  the 
amount  of  his  security  had  been  fixed : — Held, 
that  a  motion  to  transfer  A.'s  action  to  the  Court 
of  the  Master  of  the  Rolls  ought  to  be  refused, 
as  A.'s  action  was  first  in  point  of  time,  and  that 
the  fact  that  a  receiver  had  been  appointed  in 
the  second  action  made  no  difference.  The 
practice  of  the  English  Courts  in  such  cases  con- 
sidered and  approved  of.  Cox  v.  Dublin  City 
Distillery  Co.         Barton,  J.,  39 1.  L.  T.  R.  135  ; 

5  N.  I.  J.  R.  193 

5. Concurrent       debenture       holders' 

actions— Jvecewer— Or.  XLIX.,  r.  3.1  A.  and 
B. ,  two  debenture  holders  in  a  company,  brought 
similar  actions  against  the  company  on  behalf 
of  themselves  and  the  other  debenture  holders. 
A.  brought  his  action  before  Barton,  J.,  and  B. 
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brought  his  action  before  the  Master  of  the  Rolls. 
A.'s  writ  was  issued  a  day  before  that  of  B.  On 
I'ebruary  24th  a  receiver  was  appointed  in  B.'s 
action.  On  March  14th,  both  actions  being  ripe 
■and  in  the  list  for  trial,  a  motion  that  A.'s  action 
be  transferred  to  the  Court  of  the  Master  of  the 
Rolls  was  refused  by  Barton,  J.,  on  the  ground 
that  A.'s  action  was  first  in  time : — Held,  on  a 
motion  by  A.,  that  B.'s  action  be  stayed  until 
A.'s  action  be  finally  disposed  of,  that  the  proper 
course  was  to  transfer  Bl's  action  in  the  state  in 
which  it  then  was  with  the  receiver  appointed 
to  the  Court  of  Barton,  J.,  with  full  liberty  to 
him  to  deal  with  it  as  he  should  think  fit. 
Held,  subsequently,  by  Barton,  J.,  that  B.'s 
action  should  be  stayed,  and  that  the  receiver 
appointed  therein  should  be  discharged  and 
appointed  in  A.'s  action.  Held  also,  by 
Barton,  J.,  that  A.,  though  his  action  was  first 
in  point  of  time,  had  not  an  absolute  right  to 
nominate  the  receiver,  and  that  the  fact  of  the 
receiver  being  a  wine  merchant  was  not  an 
objection  to  his  being  appointed  receiver  over 
the  company  which  was  a  distillery.  Fitzgerald 
V.  Dublin  City  Distillery  Co. 

M.  R.,  39 1.  L.  T.  R.  137 

6. County  Court — Specific  performance.'] 

The  Court  refused  to  transfer  an  action  for 
specific  performance,  which  was  within  the 
County  Court  jurisdiction,  and  which  might 
have  been  instituted  in  the  County  Court,  as  it 
was  not  shown  on  the  motion  that  the  defendant, 
who  was  the  applicant,  had  a  substantial  defence 
to  the  action.     M' Donald  v.  Byrne 

Ch.  Div.,  3  N.  I.  J.  R.  37 

7. County  Court — ^Time  for  moving  for.] 

Where  an  action  has  been  brought  in  the  High 
Court  which  is  proper  to  be  tried  on  the  Equity 
side  of  the  County  Court,  an  application  to  remit 
to  the  County  Court  may  be  granted  even 
though  the  defendant  has  allowed  the  time 
limited  for  defence  to  expire,  and  a  motion  for 
judgment  in  default  of  defence  is  before  the 
Court  at  the  same  time,  and  the  costs  of  the 
proceedings  in  the  High  Court  may  be  left  in 
the  discretion  of  the  County  Court  Judge. 
Frawley  v.  Morrissey 

Barton,  J.,  40 1.  L.  T.  R.  28 

8. Declaration  of  title — Entry  of  appear- 
ance with  request  for  statement  of  claim — Waiver — 
Jurisdiction  to  transfer  to  County  Court — County 
Officers  and  Courts  (Ireland)  Act,  1877,  s.  36.] 
Where  the  plaintiB  in  a  Chancery  suit  relating 
to  a  holding,  the  poor  law  valuation  of  which 
does  not  exceed  £30  per  annum,  claims  a 
declaration  of  title,  the  Court  will,  nevertheless, 
transfer  the  action  to  the  County  Court,  if  it 
comes  to  the  conclusion  that  the  action  amounts, 
in  substance,  to  a  claim  for  specific  performance 
or  a  declaration  of  trust.  Entry  of  an  appear- 
ance requiring  a  statement  of  claim  does  not 
preclude  the  defendant  in  a  Chancery  suit  from 
applying  at  any  time,  so  long  as  the  proceedings 
are  pending  in  the  High  Court,  to  have  the  case 
transferred  to  the  County  Court.  The  jurisdic- 
tion to  remit  actions  at  common  law  is  not 
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identical  with  that  relating  to  the  transfer  of 
Chancery  suits.     Oliver  v.  Kearney 

App.,  43  I.  L.  T.  R.  282 

9. Declaration  of  title.]    An  action  was 

brought  for  a  declaration  that  the  plaintiff  was 
entitled  under  a  will  to  possession  of  three  small 
houses  in  the  town  of  W.,  valued  at  £13.  The 
defendant  had  recovered  possession  of  one  of  the 
houses  from  the  plaintiff  by  ejectment  in  the 
County  Court,  and  had  made  him  tenant  at  one 
penny  a  week ;  the  other  two  were  in  the  posses- 
sion of  the  defendant.  The  plaintiff  alleged  that 
the  ejectment  had  been  obtained  by  suppression 
of  a  will ;  the  defendant  denied  the  existence  of 
the  will,  and  relied  on  an  independent  title.  The 
defendant  moved  to  transfer  the  action  to  the 
County  Court  under  section  36  of  the  County 
Courts  (Ireland)  Act,  1 877.  At  the  hearing  of  the 
motion  counsel  for  the  defendant  asked  the 
Court  in  the  alternative  to  stay  the  action  as 
frivolous  and  vexatious : — Held,  that  there  was 
no  jurisdiction  to  transfer  the  action,  and  no 
ground  for  staying  proceedings  as  frivolous  and 
vexatious.     Davis  v.  Davis 

M.  R.,  [1912]  1  I.  R.  403 

10. Declaration     of    title — Constructive 

trust — Jurisdiction — County  Officers  and  Courts 
(Ireland)  Act,  1877  (40  d;  41  Vict.,  c.  50),  *.  36.] 
Where  an  action  is  brought  which,  while  claiming 
a  declaration  of  title,  is  in  substance  for  the 
purpose  of  establishing  a  constructive  trust,  the 
Court  will,  under  proper  circumstances,  transfer 
the  action  to  the  County  Court,  under  'the 
County  Ofiicers  and  Courts  (Ireland)  Act,  1877. 
Sullivan  v.  Orpen 

Barton,  J.,  [1909]  1 1.  R.  46  ;  43 1.  L.  T.  R.  45 
11. •  Dilapidations — Trial  by  jury — Trans- 
fer to  King's  Bench  Division  refused.]  C  ,  the  re- 
versioner under  a  marriage  settlement,  purchased 
from  the  tenant-for-life  and  his  mortgagees  all 
their  interest  in  the ,  settled  lands,  and  had 
assigned  to  him  the  benefits  of  covenants  in  a 
lease  under  which  H.  had  held  part  of  the  settled 
lands.  To  an  action  brought  in  the  Chancery 
Division  by  C.  against  H.  for  dilapidations  and 
breach  of  covenant,  H.  denied  liability  and 
pleaded  that  the  assignment  of  the  benefit  of 
covenants  was  illegal ;  and  then  moved  to  have 
the  action  transferred  to  the  King's  Bench 
Division : — Held,  that  the  action  being  one  in 
which  the  old  equitable  and  common  law  juris- 
dictions had  overlapped,  and  the  defendant  not 
being  in  Ireland  entitled  as  of  right  to  a  trial  by 
a  jury,  the  action  should  be  retained  in  the 
Chancery  Division.     Cullen  v.  Hamilton 

M.  R.,  1  N.  I.  J.  R.  167 

12 Ejectment     for     non-payment    of 

rent— 37  &  38  Vict.,  «.  66,  s.  2— Rent-charge 
— Remedies  for  recovery  of — lid:  15  Vict..,  c. 
20  —  Retrospective  operation.]  A  Civil  Bill 
ejectment  for  non-payment  of  rent  is  not 
within  the  provisions  of  section  2  of  37  &  38 
Vict.,  c  66.  and  an  order  cannot  be  made  for  the 
trial  of  such  ejectment  in  the  Superior  Courts. 
Semble,  the  remedies  for  the  recovery  of  rent- 
ohargea  given  by  14  &  15  Vict.,  c.    20,  apply 
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to  rentoharges  created  before  the  passing  of  the 
Act.    Gittmam  v.  Bowrhe 

K.  B.,  [1914]  2  I.  R.  97  ;  48  I.  L.  T.  R.  38 

13. Ejectment  lor  overholding— 37  <*  38 

Vict,  c.  66.]  A  Civil  Bill  ejectment  for  over- 
holding  may  be  ordered  to  be  brought  up  and 
tried  in  the  Queen's  Bench  Division  under  37  & 
38  Vict.,  c.  66.  The  words  "  action  of  ejectment 
upon  the  title  "  in  40  &  41  Vict.,  u.  56,  8.  64, 
include  actions  of  ejectment  for  overholding. 
Nolan  v.  Ctdkn 

Q.  B.,  App.,  [1901]  2 1.  R.  628, 631  ; 
35  I.  L.  T.  R.  45  ;  1  N.  I.  J.  R.  80, 132 

14. Equity  suit  tiansterred  from  County 

"Court  to  Lord  Chancellor — Further  proceedings 
■and  practice — County  Officers  and  Courts  {Ireland) 
Act,  1877  (40  <fe  41  Vict.,  c.  56),  s.  37.]  Pro- 
cedure and  practice  in  equity  suits  transferred 
from  a  County  Court  to  the  Lord  Chancellor 
under  section  37  of  the  County  Officers  and 
Courts  (Ireland)  Act,  1877  (40  &  41  Vict.,  c.  56). 
Sheridan  v.  Sheridan       V.-C,  [1897]  1  I.  R.  474 

15.  — - — ■  Injunction  and  damages — Jurisdic- 
tion of  Civil  Bill  Court — County  Officers  and 
Courts  {Ireland)  Act,  1877  (40  <fc  41  Vict,  c.  56), 
^s.  33  (l),  36.]  In  an  action  instituted  in  the 
Chancery  Division  a  plaintiff  claimed  an  injunc- 
tion to  prevent  the  defendants  from  causing  her 
premises  to  be  flooded,  and  also  claimed  damages 
in  respect  of  the  injury  alleged  to  have  resulted 
from  the  flooding : — Held  (O'Brien,  L.C.,  dis- 
senting), that  the  action  should  be  transferred 
"to  the  Civil  Bill  Court  under  section  36  of  the 
'County  Officers  and  Courts  (Ireland)  Act,  1877, 
and  that  the  words  "  any  suit  or  proceeding  .  .  . 
-which  might  have  been  commenced  in  a  Civil 
Bill  Court  "  in  said  section  were  not  confined  to 
suits  at  the  equity  side  of  the  County  Court. 
B<)yk  V.  Masterson  (25  L.  E.  1.  179)  considered 
land  explained.  Fanning  v.  New  Boss  District 
■Council  App.,  47  I.  L.  T.  R.  212 

16. Injunction    against    trespass    and 

'damages  —  Jurisdiction  —  Separate  valuation — 
County  Officers  and  Courts  {Ireland)  Act,  1877 
(40  &  41  Vict,  c.  56),  ss.  31,  36.]  Where  an 
action  is  brought  which,  while  in  form  an  action 
rfor  an  injunction  and  damages,  is  in  substance  an 
action  of  trespass,  the  land  in  dispute  being 
within  £30  valuation,  the  Court  may,  in  the 
absence  of  a  sufficient  reason  for  retaining  the 
case  in  the  High  Court,  transfer  it  to  the  County 
■Court.  A  separate  valuation  may  be  obtained 
by  either  party,  from  the  Valuation  Office,  for 
-the  purposes  of  the  motion  to  remit.  MeViiin  v 
JBallinasloe  {No.  1)  Rural  District  Council 

Barton,  J.,  [1912]  1 1.  R.  338 

17. Jury — Right  of  plaintiff  to  a — Trans- 
fer from  King's  Bench  to  Chancery  Division — 
Counterclaim  for  specific  performance.'}  The 
plaintiff,  having  bid  at  an  auction,  and  having 
been  declared  the  purchaser  of  certain  premises, 
and  having  paid  a  deposit  to  the  defendants  as 
vendors,  sued  for  the  recovery  of  the  deposit  on 
the  ground  that  she  was  induced  to  pay  such  sum 
by  fraudulent  biddings  of  "  puffers  "  employed 
■on  behalf  of  the  vendors,  and  also  on  the  ground 
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that  the  vendors  had,  as  they  well  knew,  no 
title  or  authority  to  sell.  The  statement  of 
claim  also  claimed  rescission  of  the  contract  and 
a  sum  for  unliquidated  damages.  The  defen- 
dants counterclaimed  for  specific  performance  : — 
Held,  that  a  motion  by  the  defendants  to 
transfer  the  action  to  the  Chancery  Division 
ought  to  be  refused,  as  the  plantiff  was  entitled 
to  have  the  questions  of  fact  submitted  to  a  jury. 
Broome  v.  Cole  and  others 

K.  B.,  38  I.  L.  T.  R.  38 

18. Mortgage    suit — King's    Bench    to 

Chancery.}  In  an  action  against  two  defendants 
to  realise  the  amount  of  two  mortgages,  one  of 
the  defendants  pleaded  that  the  mortgages  were 
executed  by  her  under  such  circumstances  that 
they  should  not  be  allowed  to  stand  in  equity, 
as  she  had,  at  the  time  of  executing  them,  only 
recently  attained  twenty-one,  was  ignorant  of 
the  effect  of  the  deeds,  was  under  the  complete 
dominion  of  the  other  defendant,  her  mother, 
and  had  no  independent  legal  advice  in  the 
matter.  She  also  counterclaimed  to  have  the 
deeds  set  aside  as  against  her: — Held,  on  a 
motion  by  this  defendant  to  transfer  the  action 
and  counterclaim  from  the  King's  Bench 
Division  to  one  of  the  Judges  of  the  Chancery 
Division,  that  the  action  and  counterclaim  should 
be  transferred,  as  an  action  in  which  was 
involved  the  equitable  doctrine  concerning 
undue  influence  could  not  be  conveniently  tried 
in  the  King's  Bench  Division  before  a  jury. 
Shields  v.  M'Mackin    K.  B.,  40  I.  L.  T.  R.  129  ; 

5  N.  I.  J.  R.  270 

19. Principal  against  agent  for  fraudu- 
lent misrepresentation,  accounts,  and  for  neglect — 
The  King  suing  by  Secretary  of  State — King  s 
Bench  Division.}  An  action  was  brought  in  the 
Chancery  Division  by  the  Secretary  of  State  for 
War  against  S.  for  damages  for  fraudulent 
breach  of  duty  in  inducing  the  Covemment  to 
make  excessive  payments  for  horses  purchased 
by  him  as  purchasing  agent,  for  fraudulently 
misrepresenting  the  prices  at  which  they  were 
purchased,  for  negligent  conduct  in  purchasing 
horses  unfit  for  service,  and  for  an  account  of 
all  profit  made  as  such  agent.  There  were  five 
other  defendants  against  whom  damages  were 
claimed  for  conspiracy  in  assisting  in  the  fraudu- 
lent acts.  Two  of  the  defendants  moved  to 
transfer  the  action  to  the  King's  Bench  Division, 
pnd  Chatterton,  V.-C,  granted  the  application  :— 
Held,  that,  without  deciding  the  question  of  a 
prerogative  right  in  the  Crown  to  choose  in 
which  Court  it  will  proceed,  the  action  could 
be  more  conveniently  tried  in  the  Chancery 
Di-vision.  Secretary  of  State  for  War  v.  Studdert 
App..  [1901]  1 1.  R.  346  ;  1  N.  I.  J.  R.  204 
See  Practice — Trial.  4  &  5. 

20. To  Judge  ol  assize — Chancery  action — 

Trespass.}  Where  in  a  Chancery  action  the 
plaintiff  prayed  an  injunction  to  restrain  acts 
of  trespass  and  the  defendant  applied  for  an  order 
that  the  action  be  transferred  into  the  King's 
Bench  Division,  or  in  the  alternative  that  the 
issues  of   fact  should  be  tried  at  the  assizes  at 
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Lifford,  in  the  County  of  Donegal,  with  a  jury, 
the  Court  held  that  having  regard  to  the  circum- 
stances of  the  case  the  action  could  be  most  con- 
veniently and  suitably  tried  in  the  County  of  the 
City  of  Derry,  at  the  assizes,  with  a  jury. 
Order  of  Porter,  M.R.,  varied.  White  v. 
Graham  and  others  App.,  1  N.  I.  J.  R.  163 

21. Sale   In    County    Court    directed — 

Declaration  that  money  is  well  charged  on  Icmd — 
Motion  for  judgment  in  default  of  defence.]  An 
action  was  brought  to  have  two  sums  of  £105  and 
£45  declared  well  charged  on  lands  with  a 
lieerised  house  thereon  valued  at  £6.  A  motion 
for  judgment  in  default  of  defence  was  instituted. 
The  defendant  appeared  on  the  hearing  of  the 
motion,  and  asked  the  Court,  without  his  having 
served  apy  notice  of  motion  for  the  purpose,  to 
transfer  the  action  to  the  County  Court.  The 
Court  made  the  usual  decree  declaring  the  lands 
well  charged  with  the  sums  mentioned,  and 
ordered  that  in  default  of  payment  by  the 
defendant  the  action  should  be  transferred  to 
the  County  Court  for  the  purpose  of  having  the 
decree  enforced  by  sale  in  that  Court,  and 
declared  the  plaintiff  entitled  to  his  costs. 
M' Donald  v.  Byrnel{3  N.  I.  J.  B.  37)  not 
followed.    M'Dermott  v.  Dempsey 

m.  R.,  [1912]  1 1.  R.  406 

22. Trial  of  issues  at  assizes — Interference 

with  right  of  way — Trespass- — Injunction — County 
Officers  and  Courts  {Ireland)  Act,  1877  (40  &  41 
Vict.,  c.  56),  if.  36 — Judicature(Ireland)  Act,  1877, 
s,  42.]  The  jurisdiction  to  remit  actions  at 
common  law  is  distinct  from  that  relating  to  the 
transfer  of  Chancery  suits.  An  action  was 
brought  to  restrain  interference  with  a  right  of 
way  and  trespass,  and  an  injunction  claimed. 
The  poor  law  valuation  of  the  plaintiff's  lands 
was  £36,  but  the  piece  of  ground  in  dispute  was 
of  little  or  no  value.  The  defendant  applied 
under  section  36  of  the  County  Officers  and 
Courts  (Ireland)Aot,  1877,  for  a  transfer  of  the 
action  to  the  County  Court,  or  in  the  alternative 
that  the  issues  should  be  sent  to  the  Assizes  for 
trial : — Beld,  that  there  was  no  jurisdiction  to 
transfer  the  action  to  the  equity  or  to  the 
common  law  side  of  the  County  Court,  and  that 
the  issues  should  be  sent  for  trial  at  the  Assizes. 
Fitzsimons  v.  Blaynay     M.  R.,  [1912]  1 1.  R.  398 

Transfer  of  action  to  County  Court 

[1915]  1 1.  R.  259 
See  County  Court — Jurisdiction.    18. 

Transfer  to  Admiralty  side  of  King's  Bench 

Division — Action  for  collision 

[1912]  2 1.  R.  147 
See  Practice  ( Admiralty) .    1 . 

PRACTICE— TRIAL. 

1.  -; Action  charging  conspiracy — Chancery 

Division — Plaintiff  seehing  for  injunction  and 
damages — Trial  of  issues  and  assessment  of 
damages  by  jury.}  In  an  action  charging  several 
defendants  with  a  conspiracy  to  compel  the 
plaintiff  to  sell  his  property  at  a  price  below 
its  value,  by  boycotting,  threats,  intimidation, 
and  other  unlawful  means,  the  plaintiff  sought 
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to  have  the  defendants  restrained  from  doing 
the  acts  complained  of  by  an  injunction,,  and 
also  asked  for  damages  for  the  injuries  already 
done.  One  of  the  defendants  asked  to  have  the 
issues  of  fact  and  the  amount  of  damages 
ascertained  and  assessed  by  a  jury : — Held,  by 
the  Court  of  Appeal  (Lord  Ashbourne,  C,  and 
Walker  and  Holmes,  L.JJ.),  that  having  regard 
to  the  nature  of  the  case,  and  the  dates  of  the 
several  proceedings  therein,  the  action  must  be 
treated  as  substantially  an  action  for  unliqui- 
dated damages,  and  that  it  was  a  proper  case  in 
which,  in  the  exercise  of  its  discretion,  the 
Court  should  direct  the  issues  of  fact  and  the 
amount  of  damages  to  be  ascertained  and 
assessed  by  a  jury.  The  judgment  of  the  Court 
of  Appeal  affirmed  by  the  House  of  Lords. 
De  Freyne  v.  Fitzgibbon  and  others  {No.  1) 
Sub  nom.  De  Freyne  v.  Johnston ' 

App.,  H.  L.,  [1904]  1 1.  R.  400, 428  ; 

38  I.  L.  T.  R.  140  ;  3  N.  I.  J.  R.  344  ; 

H.  L.,  4  N.  I.  J.  R.  174- 

2. Juror — Challenge — Traverse  of  award.] 

On  the  trial  of  traverses  against  a  final  award  of 
arbitrators  under  the  Belfast  Water  Act,  1899, 
and  the  Railway  (Ireland)  Acts,  1851,  1860  and 
1862.  Semhle,  there  is  no  right  to  challenge  a 
juror.    He  Davidson's  Traverse     3  N.  I.  J.  R.  323 

3. Jury — Action  in  Chancery  Division  for 

injunction — Or.  XXXVI.,  r.  3 — Transfer  to 
Common  Law  Division.]  An  action  was  brought 
in  the  Chancery  Division  for  an  injunctioli  to 
restrain  certain  nuisances  and  trespasses  to  the 
plaintiff's  premises,  situate  in  the  City  of  Dublin, 
and  the  obstruction  of  a  way  or  passage  and  the 
access  of  light  and  air  thereto,  and  for  damages. 
The  defendant  applied  for  an  order  for  a  trial 
with  a  jury,  and  that  they  should  visit  the 
premises,  or  that  the  action  should  be  transferred 
to  a  Common  Law  Division : — Held,  that  under 
Or.  XXXVI.,  r.  3,  the  Court  had  a  dis- 
cretion as  to  ordering  a  trial  with  a  jury ;  that 
the  onus  lay  on  the  person  requiring  a  jury  of 
establishing  the  propriety  of  hai/ing  a  trial  by 
such  a  tribunal ;  that  under  the  circumstances 
the  defendant  had  not  discharged  that  onus,  and 
that  a  trial  with  »  jury  should  not  be  ordered. 
Held  also,  that  the  action  should  not  be  trans- 
ferred to  a  Common  Law  Division.  Differences 
between  the  Irish  and  English  Rules  as  to  right 
to  trial  by  jury  considered.  Walsh  v.  Ryan 
V.-C.,  [1895]  1 1.  R.  504 

4  &  5. Jury — Composite  action — Issue  off 

fact — Claim  for  unliquidated  damages — Action  for 
account  and  fraudulent  conspiracy.]  An  action 
having  been  brought  in  the  Chancery  Division 
against  G.  W,  S.  for  damages  for  negligence  as 
agent  for  the  plaintiff  in  the  purchase  of  horses, 
for  fraudulent  representation  and  conspiracy, 
and  also  for  an  account  of  all  profits  made  by 
him  as  such  agent,' and  against  five  other  defen- 
dants for  damages  for  conspiracy  and  an 
account  of  all  profits  made  by  them,  the  defen- 
dants unsuccessfully  applied  to  transfer  the' 
case  to  the  King's  Bench  Division.  The  plead- 
ings closed  on  the  14th  June,  1901.     On  the- 
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11th  December,  1901,  the  defendants  served 
notice  of  trial  before  the  Vice-Chancellor  with 
a  jury,  but  the  officer  of  the  Court  refused  to 
set  the  action  down.  On  the  14th  December, 
1901,  the  plaintiff  served  notice  of  trial  by  the 
Vice-Chancellor.  The  defendants  appUed  for 
an  order  to  set  aside  the  plaintiff's  notice  of 
trial  as  irregular,  and  that  the  action  should 
be  set  down  for  trial  on  the  defendants'  notice 
or  that  the  action,  or  the  issues  of  fact,  should 
be  tried  by  a  jury.  On  appeal  from  an  order 
of  the  Vice-Chancellor  refusing  the  application, 
the  plaintiff  undertook  to  strike  out  the  claim 
against  C.  W.  S.  for  negligence  and  the  claim 
for  unliquidated  damages : — Held,  that  the 
action  thus  altered  was  a  Chancery  action 
which  should  be  tried  by  a  judge  without  a 
jury.  The  law  and  practice  as  to  the  right  of 
trial  by  jury  under  the  Judicature  Act,  con- 
sidered. Secretary  of  State  for  War  v.  Studdert 
App.,  [1902]  1 1.  R.  240  ; 
H.  L.,  [1902]  1 1.  R.  375  ;  36  I.  L.  T.  R.  165 

6.  Jury  — ■  Bjjjhi    of    challenge  —  Third 

party — Hostile  defendants.']  Where  there  were 
two  hostile  defendants  who  could  not  agree  in 
their  challenges,  and  where  one  defendant  in- 
sisted on  having  a  certain  juror  challenged,  and 
the  other  defendant  wholly  objected : — Held, 
that  it  was  entirely  for  the  Judge  to  decide  the 
rights  of  challenge.  He  could  decide  the  matter, 
having  regard  to  the  pleadings  and  the  facts, 
and  to  what  course  they  suggested.  Smith  v. 
M'Cashin        N.  P.,  PaUes,  C.B.,  32  I.  L.  T.  R.  25 

7. Order  entered  at  trial — Varying  order 

— Jurisdiction — Costs — Two  causes  of  action.] 
When  an  order  as  made  by  a  judge  at  "  Nisi 
Prius  "  is  once  entered  and  passed,  the  judge 
has  not  power  to  alter  or  vary  it  afterwards 
80  as  to  make  it  a  new  or  different  order.  Where 
an  order  at  "  Nisi  Prius  "  gives  one  party  judg- 
ment on  certain  causes  of  action  with  costs,  and 
the  other  party  judgment  on  certain  other 
causes  of  action  with  costs,  the  proportion  of 
costs  to  be  given  to  each  is  entirely  a  matter  of 
taxation,  unless  the  judge  at  the  trial  makes  a 
special  order  which  is  entered  at  the  time. 
Seade  v.  Kilkenny  Corporation 

App.,  1  N.  I.  J.  R.  81 

8. Points  of  law— Ferdic*.]  In  an  action 

for  the  detinue  of  certain  goods  which  had  been 
seized  by  the  defendant  as  execution  creditor 
of  the  person  in  whose  apparent  possession  they 
were,  the  plaintiff  based  his  claim  on  a  deed 
of  assignment  made  by  the  execution  debtor  to 
the  plaintiff.  After  the  jury  had  brought  in  a 
verict  that  the  goods  in  fact  belonged  to  the 
plaintiff,  and  had  retired  to  consider  the  question 
of  damages,  counsel  for  the  defendant  for  the 
first  time  raised  the  point  that  the  assignment 
was  a  bill  of  sale  and  void  as  not  having  been 
registered : — Held,  that  as  this  point  was  one 
of  law,  and  did  not  involve  any  issues  of  fact, 
it  was  not  too  late,  and  that  as  the  evidence 
was  aU  the  one  way  and  showed  that  the  assign- 
ment was  a  bill  of  sale,  and  that  the  goods  were 
in  the  apparent  possession  of  the  execution 
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debtor,  judgment  ought  to  have    been  "entered 

for  the  defendant.    Sherry  v.  M'Clelland 

K.  B.,   3  N.  I.  J.  R.  340 

9. Postponement  ol  trial.]     The  Court 

will,  under  special  circumstances,  postpone  a 
trial  from  one  After-sittings  to  another,  where 
it  appears,  from  the  afldavit  of  defendant's 
attorney,  that  there  is  a  reasonable  prospect  of 
defendant's  basing  enabled  by  the  delay  to 
procure  material  witnesses .  though  the  affidavit 
does  not  specify  the  witnesses,  nor  the  parti- 
cular facts  they  are  expected  to  prove.  Murphy 
V.  Fielding  E.,  [1866]  17 1.  C.  L.  R.  378 

10. Postponement  of  second  trial  pending 

appeal.]  In  an  action  for  damages  for  personal 
injuries  the  jury  disagreed,  and  the  defendants 
applied  for  an  order  declaring  that  the  Judge 
should  have  directed  in  their  favour.  That 
application  was  refused,  and  an  appeal  from  the 
refusal  was  pending.  Plaintiff  gave  notice  of 
the  second  trial,  but  the  trial  was  postponed 
by  the  King's  Bench  Division,  and  before  the 
date  to  which  it  was  postponed  one  of  the 
plaintiff's  witnesses  died.  Defendants  again 
applied  for  a  postponement  pending  the  appeal. 
Held  (affirming  the  King's  Bench  Division), 
that  the  trial  should  not  be  postponed.  Perrott 
V.  Great  Northern  By.  Co. 

App.,  3  N.  I.  J.  R.  63 

11.  Postponing   trial — Action — Criminal 

proceedings  in  relation  to  the  same  matter.]  Where 
an  assault  forms  the  subject  of  a  civil  action  for 
damages  and  a  criminal  prosecution,  a  motion 
by  the  defendant  to  stay  the  civil  action  until 
after  the  criminal  charge  is  disposed  of  on  the 
ground  that  he  would  be  prejudiced  in  his 
defence  by  being  subjected  to  examination  and 
cross-examination  in  the  civil  action,  will  be 
refused.    Carroll  v.  Masterson  and  Cryan 

K.  B.,  39 1.  L.  T.  R.  211 

12.  Right  ot  reply — Two  defendants — One 

defendant  not  calling  witnesses.]  At  the  trial  of 
an  action  for  libel  against  two  defendants  one 
defendant  called  evidence  relevant  to  the  cases 
of  both  defendants,  and  the  other  defendant 
called  no  evidence,  but  relied  on  the  evidence 
given  by  the  co-defendants : — Held,  that  the 
defendant  who  had  not  called  evidence  had  not 
the  right  to  address  the  jury  after  the  plaintiff's 
concluding  speech.  Moore  v.  The  Ulster 
Guardian,  Ltd.,  and  Carswell 

Cir.  Cas.,  Andrews,  J.,  42 1.  L.  T.  R.  173 

13. Right  to  trial  by  jury — Common  Law 

action — Jurisdiction  to  order  trial  by  judge  without 
jury — Or.  XIV.,  rr.  6,  8.]  Upon  a  motion  in 
the  King's  Bench  Division  for  final  judgment 
upon  a  specially  endorsed  writ,  the  Court  made 
no  rule  on  the  motion,  and,  notwithstanding  the 
objection  of  the  plantiff,  ordered  that  the  action 
be  tried  by  a  judge  without  a  jury,  and  without 
the  delivery  of  further  pleadings : — Held,  by  the 
Court  of  Appeal,  that  there  was  no  jurisdiction 
to  order  the  action  to  be  tried  without  a  jury 
when  the  plaintiff  refused  to  consent  to  such  an 
order.    Magill  v.  Magill 

App.,  [1914]  2 1.  R.  533  ;  48  I.  L.  T.  R.  47 
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14. Subsequent  motion  before  the  same 

Judge,]  A  case  having  been  called,  Holmes,  J., 
drew  attention  to  the  fact  that  he  had  presided 
at  the  first  trial  of  the  action,  and  therefore, 
though  this  was  not  strictly  a  new  trial  in  a 
cause  or  matter  tried  by  himself,  he  should  not 
be  within  the  spirit  of  the  rule  if  he  sat.  The 
case  was  adjourned  till  a  full  Court  be  had. 
Kirwan  t.  Kirwan  N.  P.,  30  I.  L.  T .  496 

Without  a  jury — Findings  of  fact — Appeal 

[1899]  2  I.  R.  1 
See  Practice— Appeal.    12. 
Verdict  for  defendant — ^Liability  of  plain- 
tiff's solicitor  for  jury  fees 

[1899]  2  I.  R.  551 
See  Solicitor—  Liability.    4. 

PRACTICE— TRIAL   OF   ISSUES. 

Chancery  Division— Trial  by  jury — Settling 
issues  of  fact — Ohamcery  Amendment  Act,  1858, 
s.  4  (21  *  22  Viet.,  c.  26)— Judicature  Act 
(Ireland),  1877,  s.  42  (40  *  41  Vict.,  c.  57.] 
Where,  under  section  42  of  the  Judicature  Act 
(Ireland),  1877,  the  issues  of  fact,  arising  in  an 
action  in  the  Chancery  Division,  have  been 
ordered  to  be  tried  by  a  jury  empanelled  in  a 
Court  of  the  Chancery  Division,  it  is  not  neces- 
sary, under  section  4  of  the  Chancery  Amend- 
ment Act,  1858,  to  settle,  before  the  trial  comes 
on  for  hearing,  the  issues  of  fact  to  be  ultimately 
submitted  to  the  jury : — Qucere,  whether  the 
English  practice,  under  which  Chancery  Judges 
may  send  an  action  or  issues  of  fact  arising  in  an 
action  to  be  tried  at  Assizes,  or  at  the  Jury 
Sittings,  is  not  available  under  the  Irish  Rules 
3  and  38  of  Or.  XXXVI.  De  Freyne  v.  Fitz- 
gibbon  and  others  {No.  2) 

Barton,  J.,  [1904]  1 1.  R.  429 

PRACTICE— TRIAL    OF    ISSUES    BETWEEN 
CO-DEFENDANTS. 
Caim  by  a  defendant  against  a  co-detendant — 

Supreme  Court  of  Judicature  (Ireland)  Act,  1877 
(40  <fe  41  Vict.,  c.  57),  s.  27  (3).]  The  plaintiff 
brought  an  action  against  four  defendants,  D., 
B.,  M.,  and  J.,  in  which  she  sought  to  have 
it  declared  that  she  was  entitled  to  an  undi- 
vided share  of  certain  lands,  and  claimed  an 
account  of  the  rents  and  profits  of  the  said 
lands  received  by  the  defendants  or  any  of 
them,  and  payment  of  her  share  thereof.  In 
her  statement  of  claim  she  alleged  that  the 
defendant  D.  had  recejved  and  retained  the  entire 
of  the  rents  and  profits  of  the  said  lands  since  the 
25th  June,  1912,  and  had  never  accounted  for  the 
same.  The  defendants  D.  and  M.  did  not  enter 
any  appearance  to  the  writ.  The  defendants  B. 
and  J.  appeared,  and  delivered  a  joint  defence,  in 
which,  after  denying  that  they,  or  either  of  them, 
had  received  any  part  of  the  rents  and  profits  of 
the  said  lands,  they  claimed  to  be  entitled  to 
certain  shares  respectively  of  the  said  lands,  and 
of  the  rents  and  profits  thereof  received  by  the 
defendant  D.  since  the  25th  June,  1912,  and 
stated  that  at  the  trial  of  the  action  they  would 
apply  for  an  order  declaring  that  they  were 
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CO-DEFENDANTS — continued. 
entitled  to  the  aforesaid  respective  shares  of  the 
said  lands  and  of  the  rents  and  profits  thereof, 
and  directing  the  defendant  D.  to  pay  them 
respectively  similar  parts  of  the  amount  which 
should  be  found  to  have  been  received  by  her  in 
respect  of  the  rents  and  profits  of  the  said  lands 
since  the  25th  June,  1912.  On  a  motion  on 
behalf  of  the  defendants  B.  and  J.,  the  Court 
made  an  order  declaring  that  delivery  of  their 
defence  to  the  defendant  D.  should  be  deemed 
notice  to  her,  under  the  Supreme  Court  of  Judi- 
cature (Ireland)  Act,  1877,  s.  27  (3),  of  their 
respective  claims  against  her  mentioned  in  their 
said  defence,  and  that  the  questions  in  the 
action  between  them  and  her  should  be  deter- 
mined in  the  action.  Lindesay  v.  Darlington  and 
others  M.  R.,  [19161 1 1.  R.  299  ; 

50  I.  L.  T.  R.  122 
PRACTICE— WRIT   OF  SUMMONS. 

1. Address — Writ    of    summons — False 

description — Setting  aside."]  Where  the  true 
address  of  a  defendant,  known  to  the  plaintiff, 
is  out  of  the  jurisdiction,  the  deliberate  insertion 
in  the  writ  of  a  false  address  within  the  juris- 
diction is  a  violation  of  the  rules  in  that  behalf, 
and  such  a  writ  will  be  set  aside.  Clokey  v. 
London  <fc  North  Western  Railway  Co. 

K.  B.,  [1905]  2 1.  R.  251 ;  39 1.  L.  T.  R.  42 
2. Amendment  —  Parties  virongly  de- 
scribed.'] A  specially  indorsed  writ  erroneously 
describing  the  defendant  as  "  trading  under  the 
name  of  A.  B.,"  but  to  which  the  defendant  has 
appeared  and  pointed  out  the  error,  may  be 
amended  on  a  motion  for  final  judgment  by 
striking  out  the  erroneous  description,  and,  in 
the  absence  of  any  defence  on  the  merits,  judg- 
ment may  be  entered  for  the  plaintiff  without 
the  amended  writ  or  notice  of  the  order  being 
served  on  the  defendant.  Dawson  <fc  Co.  v. 
Marino  App.,  40  I.  L.  T.  R.  220 

3, Amendment — No  title  at  date  of  issue 

of  writ — Subsequent  acquirement  of  title.']  A.  B., 
believing  that  X.  died  intestate,  took  out 
administration  intestate  to  him,  and  commenced 
an  action  as  such  administrator  against  C.  D. 
C.  D.,  who  had  been  aware  that  X.  left  a  will, 
appointing  him  executor,  declared  that  fact  for 
the  first  time  in  his  defence,  and  thereupon  A.  B. 
took  out  administration  with  the  will  annexed 
(C.  D.  having  renounced),  and  sought  to  amend 
the  pleadings  accordingly: — Held,  that  A.  B.'s 
application  must  be  refused,  as  at  the  date  of 
the  issue  of  the  writ  she  had  no  title  to  sue. 
Creed  v.  Creed  Barton,  J.,  [1913]  1 1.  R.  48 

4. Concurrent  writ —  Service—  Altera- 
tion— Correspondence  vMli  original  writ.]  ^Vhere 
a  writ  addressed  to  two  defendants,  one  in 
Ireland  and  the  other  in  Scotland,  but  showing 
liability  in  "  the  defendant "  only,  was  duly 
served  on  the  Irish  defendant,  and  judgment 
entered  against  him,  and  a  concurrent  writ  had 
been  served  on  the  Scotch  defendant,  containing 
the  same  discrepancy  between  the  parties  to 
whom  the  writ  was  addressed  and  the  one  party 
in    whom    liability    was    shown : — Held,    that 
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liberty  to  enter  judgment  againat  the  Scotch 
defendant  should  be  refused.    Harte  v.  Mulligan 
App.,  41 1.  L.  T.  R.  213 

5. Indorsement    under    section    60    of 

Deasy'S  Act — -Action  for  recovery  of  land — 
Non-payment  of  rent— Writ  of  summons — Or.  II., 
r.  9.]  A  T(rrit  of  summons  in  an  action  for  the 
recovery  of  land  for  non-payment  of  rent  will 
be  set  aside  if  it  does  not  contain  the  indorse- 
ment required  by  section  60  of  Deasy's  Act — 
namely,  that  if  the  amount  claimed,  together 
with  a  sum  for  costs  (not  exceeding  £1  10s.), 
be  paid  to  the  plaintiff  or  his  solicitor  within 
ten  days  from  the  service  of  the  writ,  all  further 
proceedings  in  the  action  will  be  stayed.  A 
preliminary  point  that  section  60  of  Deasy's  Act 
was  repealed  by  the  Statute  Law  Bevision  Act, 
1893,  and  .that,  consequently,  under  Or. 
LXXXIV.,  r.  3,  the  irregularity  should  have 
been  stated  in  the  notice  to  be  nonconformity 
with  Or.  II.,  r.  9,  was  overruled.  Burton  v.  Brady 
Kenny,  J.,  39  I.  L.  T.  R.  82,  5  N.  I.  J.  R.  120 

6. Indorsement — Irregularity  —  Address 

of  plaintiff — Business  address — Residence — Or. 
IV.,  r.  1 — Appendix  A.,  Part  I.,  Form  1.]  It 
is  sufficient  to  set  out  in  the  indorsement  upon 
a  writ  of  summons  the  plaintiff's  business 
address,  in  order  to  comply  with  Or.  IV.,  r.  1 ,  and 
Appendix  A.,  Part  I.,  Form  I.  Stay  v.  Bees 
(24  Q.  B.  D.  748)  dissented  from.  Walker  v. 
Brown  Ex.,  31  I.  L.  T.  R.  54 

7. •  Indorsement  for  costs — Specially  in- 
dorsed— Claim  in  contract  for  less  than  £20 — 
Both  parties  residing  within  the  same  Civil  Bill 
jurisdiction — Endorsement  for  £1  5s.  costs.] 
Where  a  writ  of  summons  is  indorsed  with  a 
claim  in  contract  for  less  than  £20,  and  both 
parties  reside  within  the  same  Civil  Bill  juris- 
diction, the  fact  that  a  claim  for  £1  5s.  for  costs 
is  added  is  not  ground  for  setting  aside  the 
writ  as  irregular.     M'Guone  v.  Howard 

K.  B.,  37  I.  L.  T.  R.  75 

8. Indorsement  for  costs — Irregularity — 

Setting  aside— R.  S.  C,  Or.  III.,  r.  7.]  In 
setting  aside  a  writ  irregularly  indorsed  with  an 
excessive  claim  for  costs  the  Court  may,  having 
regard  to  the  circumstances,  refuse  to  award 
the  costs  of  the  motion  to  the  defendant.  Har- 
bison V.  M'Larnon  ([1894]  2  I.  R.  682)  distin- 
guished.    Harty  v.  Bourke 

q.  B.,  [1895]  2  I.  R.  398 

9. Indorsement  for  costs — ■  Irregularity — 

Setting  aside.}  The  Court  will  give  a  defendant 
his  costs  of  a  motion  to  ret  aside  a  writ  indorsed 
with  a  claim  for  costs  exceeding  the  amount 
allowed  by  Or.  II.,  r.  7.  Harbison  v.  M'Larnon 
Q.  B.,  [1894]  2 1.  R.  682 

IQ. Indorsement  for  costs — Irregularity 

— Writ  indorsed  with  claim  in  contract  for  less 
than  £20  (both  parties  residing  within  the  same 
Civil  Bill  jurisdiction),  and  £1  5s.  for  costs — 
R.  S.  C.  (1891),  Or.  III.,  r.  7  ;  Or.  LXV.,  rr. 
3,  4,  7.]  It  is  not  an  irregularity  in  a  writ 
of  summons  claiming  in  contract  a  sum  less 
than  £20  to  add  a  claim  for  half  costs  (£1  5s.), 
even    where     the    parties     reside    within    the 
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same  Civil  Bill  jurisdiction.  Haig  &  Haig  v. 
MacMahon 

Q.  B.,  [1901]  2 1.  R.  350  ;  35  I.  L.  T.  R.  20  ; 
1N.I.J.R.36 

11. Indorsement  for  costs — Amendment 

— Costs  of  motion.'}  Where  a  writ  claimed  a 
specified  amount  for  work  and  labour  done,  but 
the  indorsement  for  costs  prescribed  by  Or.  III., 
r.  7,  was  omitted  altogether,  including  the  state- 
ment that  upon  payment  of  the  said  specified 
amount  and  costs  within  four  days  after  service, 
all  future  proceedings  would  be  stayed,  the  Court 
gave  leave  to  amend  the  writ,  but  ordered  the 
plaintiff  to  pay  the  costs  of  the  motion.  Athlone 
(No.  2)  Rural  Council  v.  County  Council  of 
Roscommon  Boyd,  J.,  1  N.  I.  J.  R.  92 

12.  • Indorsement  for  costs]    The  Court 

set  aside  the  writ  of  summons,  and  also  gave  the 
costs  of  the  motion  to  the  defendant,  where  the 
writ  of  summons  was  indorsed  with  a  claim  for 
costs  exceeding  the  amount  allowed  by  Or.  III., 
r.  7.  Harlinson  v.  M'Larnon  (1894  2  I.  B.  682) 
followed.  Harty  v.  Bourke  ([1895]  2  I.  R.  398) 
distinguished.  Levin  v.  O'Donnell  and  another 
K.  B.,  2  N.  I.  J.  R.  24 

13. Indorsement   for    costs — Substituted 

service.}  A  writ  in  a  case  where  service  out  of  the 
jurisdiction  has  been  allowed,  or  in  a  case  where 
an  order  for  substituted  service  within  the  juris- 
diction is  contemplated,  indorsed  with  a  claim 
for  £2  lOs.  for  costs,  "  and  such  further  sum  for 
obtaining  the  order  as  may  be  allowed  on  taxa- 
tion," is  regular.    O'Brien  v.  Cavanagh 

K.  B.,  [1918]  2  I.  R.  179 

14. Joinder  of  causes  of  action — Affi- 
davit.} It  is  not  necessary  in  all  cases  that 
there  should  be  an  affidavit  in  support  of  an 
application  for  leave  to  issue  a  writ  of  summons 
joining  causes  with  a  claim  in  ejectment  on 
title.     Mulvihill  v.  Mulvihill 

Q.  B.,  32  I.  L.  T.  85 

15.  Lost  writ  —  Practice  —  Procedure  — 

Loss  of  an  original  vyrit — Leave  to  seal  and  serve  a 
copy — Mode  of  application- — R.  S.  C,  Ireland 
(1905,  22nd  February),  Or.  VIII.,  r.  3.}  Where  a 
writ  has  been  lost  or  destroyed,  and  an  order  is 
sought  that  a  copy  of  such  writ  shall  be  sealed 
and  served  in  lieu  of  the  original,  the  application 
may  be  made  by  motion  ex  parte.  M'Gollum  v. 
Paul  K.  B.,  [1908]  2  L  R.  98 

16. Setting  aside — Defendant  moving  to 

set  aside — No  appearance  entered.}  Where  a  writ 
is  bad  on  its  face,  a  defendant  can  move  to  have 
it  set  aside  without  entering  an  appearance. 
Tracy  v.  Conway  K.  B.,  40 1.  L.  T.  R.  88 

Service — Company  [1895]  2  I.  R.  442 

See  Practice— Service.    3. 
— —  Substituted  service — Failure  of  considera- 
tion— Cause   of  action   arising  within 
jurisdiction  17 1.  C.  L.  R.  686 

See  Practice— Service.    51. 

PRACTICE— WRIT    SPECIALLY    INDORSED. 
1- Action  for  recovery  of  land  for  non- 
payment of  rent  by  assignee  of  lessor— iJ.  S.  C, 
Ireland,  1891,    Or.  III.,  r.  6;    Or.  XIV.  i.  1.] 
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continued. 
Though  the  assignee  of  a  lessor  will,  in  Ireland, 
in  an  action  to  recover  the  demised  premises  for 
non-payment  of  rent,  be  given  liberty  to  mark 
judgment  summarily  upon  motion  under 
R.  S.  C,  1891,  Or.  XIV.,  r.  1,  on  a  writ  of 
summons  specially  indorsed,  such  liberty  will 
not  be  granted  unless  it  is  stated  or  shown  in 
the  indorsement  that  the  lessor's  interest  has 
become  vested  in  the  plaintiff  or  that  otherwise 
there  is  a  subsisting  contract  of  tenancy  between 
the  parties.    Keenan  v.  Carson 

Q.  B.,  [1897]  2  I.  R.  234  ;  31 1.  L.  T.  R.  61 

2.  - —  Action  for  recovery  of  land  for  non- 
payment of  rent — JPevolution  of  title — JR.  S.  C, 
Ireland,  Orders  II.,  r.  8,  and  III.,  rr.  6  and  6  (a).] 
In  an  action  for  the  recovery  of  lands  for  non- 
payment of  rent,  where  there  is  an  existing  lease, 
but  neither  the  plaintiff  nor  the  defendant  is 
an  original  party  to  it,  it  is  not  necessary  in  a 
special  indorsement  of  the  writ  of  summons 
under  Or.  III.,  r.  6  (a)  of  the  Rules  of  the  Supreme 
Court  (Ireland),  March,  1897,  to  set  out  the 
devolution  of  the  title  of  the  plaintiff  or  defendant 
from  the  original  parties  to  the  lease.  Burgess  and 
others  v.  M'Crcdth  (29  I.  L.  T.  262)  followed. 
Bochfort  V.  Somers  Q.  B.,  [1899]  2  I.  R.  45 

3. Action  for  recovery  of  land  for  non- 
payment of  rent — Devolution  of  title.l  A  specially 
indorsed  writ  in  ejectment  for  non  payment  of 
rent  need  not  set  out  the  devolution  of  the 
plaintiff's  title.     Burgess  v.  M'Craith 

App.,  29  I.  L.  T.  262 

4. Action  for  recovery  of  land  for  non- 
payment of  rent — Motion  for  final  judgment — 
Amendment  of  indorsement — B.  8.  C.,  Ireland, 
Or.  XIV.,  r.  1,  Or  III.,  r.  6.]  In  an  action  to 
recover  possession  of  land  for  non-payment  of 
rent,  W.  F.  G.  as  plaintiff,  against  J.  G.  as  defen- 
dant, the  indorsement  of  the  writ  stated  that  the 
plaintiff's  claim  was  to  recover  possession  of 
the  house  No.  13  M.  Square,  Dublin,  and  that 
one  year's  rent  was  due,  £90.  On  a  motion  for 
final  judgment,  leave  was  given  to  the  plaintiff 
to  amend  the  writ,  and  to  sign  final  judgment 
for  recovery  of  possession,  with  costs  of  the 
action  and  of  the  motion.  The  indorsement  of 
the  writ  as  amended  stated  that  the  plaintiff 
claimed  to  recover  posseseion  of  the  house  Nc. 
13  M.  Square,  Dublin,  held  from  the  plaintiff's 
predecessor  under  lease  dated  the  13th  October, 
1882,  made  between  W.  N.  G.  and  B.  C.,  at  the 
rent  of  £90,  that  one  year's  rent  was  due,  of 
which  the  particulars  were  given,  and  that  all 
the  lessor's  interest  was  vested  in  the  plaintiff ; — 
Held  (reversing  the  decision  of  Boyd,  J.),  that 
the  writ  as  amended  was  not  specially  indorsed  ; 
and  held  also,  by  FitzGibbon,  Walker,  and 
Holmes,  L.  J,T.,  that  the  plaintiff  should  not  have 
been  allowed,  at  the  time  of  moving  for  judg- 
ment, to  amend  so  as  to  change  an  ordinary 
writ  into  a  specially  indorsed  writ.  Guinness  v. 
Car  aher  App.,  [1900]  2  I.  R.  505 

5. Action  for  recovery  of  land  for  non- 
payment of  rent — Sub-tenants — Land  Law  Act, 
1896,  s.  12— Buks,  March,  1897— Or.  ///.,  r.  6.] 
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Where  the  indorsement  on  a  writ  for  ejectment 
for  non-payment  of  rent  stated  that  the  lands 
were  in  occupation  of  certain  sub-tenants,  and 
that  the  plaintiff  denied  the  right  of  such  sub- 
tenants to  retain  possession,  as  the  holding  was 
not  one  to  which  the  Land  Acts  applied,  without 
stating  the  "  facts  "  on  which  he  relied  in  denial 
of  their  right  to  remain : — Held,  to  be  sufficient 
compliance  with  Or.  III.,  r.  6,  of  March,  1897, 
under  the  Land  Act,  1896,  b.  12,  and  judgment 
marked  accordingly.     Wilmot  v.  Crawford 

Q.  B.,  31 1.  L.  T.  R.  154 

6. Action  for  recovery  of  land — ^Notice  to 

quit— Or.  XIV.,  r.  I— Or.  III.,  r.  6.]  On  motion 
tor  final  judgment  on  a  specially  indorsed  writ 
made  against  a  tenant  of  certain  premises 
which  he  held  under  an  agreement  that  if  his 
rent  fell  into  one  month's  arrear  the  tenancy 
might  be  terminated  by  one  month's  notice  to 
quit : — Held,  that  such  a  case  did  not  come 
within  the  scope  of  Or.  III.,  r.  6,  and  conse- 
quently an  order  for  final  judgment  could  not  be 
made.  GleesonY.Keown,  App.,  32  I.  L.  T.  R.  150 

7. Action  for  recovery  of  land  for  over- 
holding — Amendment  ofvyrit  under  Or.  XXVIII., 
r.  2 — Final  judgment.^  In  an  action  of  eject- 
ment for  overholding  an  indorsement  on  the 
writ  setting  out  that  "  the  plaintiff's  claim 
is  to  recover  possession  from  the  defendants  of 
the  lands  of — — ,  held  by  the  defendants  under 
a  contract  of  tenancy  from  year  to  year,  and 
which  said  tenancy  was  duly  determined  upon 
September  8,  1910,  by  a  notice  to  quit  bearing 
date  August  13,  1909,"  is  a  good  special  indorse- 
ment, and  it  is  not  necessary  in  such  a  case  to 
expressly  state  that  the  defendants  hold  the 
lands  from  the  plaintiff.  Beddington  v.  Quin 
K.  B.,  44 1.  L.  T.  R.  264 

8. Action  for  recovery  of  land  for  over- 
holding.]  Where  a  specially  indorsed  writ  set 
forth  an  agreement  between  defendant  and 
plaintiff's  predecessor  in  title,  and  the  due 
determination  under  the  agreement  of  the  defen- 
dant's tenancy  and  a  simple  averment  of  the 
plaintiff's  title  : — Held,  that  this  was  a  sufficient 
"specially  indorsed  writ"  under  Or.  III., 
r.  6,  and  that  it  was  not  necessary  to  set  forth 
on  the  writ  the  steps  in  the  devolution  of  the 
plaintiff's  title,  and,  on  this  appearing  in  the 
plaintiff's  verifying  affidavit,  final  judgment 
should  be  granted  : — SembU,  if  the  indorsement 
on  a  writ  is,  as  it  stands,  a  good  statement  of 
claim,  the  writ  is  a  sufficient  specially  indorsed 
writ.    Kinsellav.Byan   App.,391.  L.  T.  R.202; 

5  N.  I.  J.  R.  237 

9. Action  for  recovery  of  land  for  over- 
holding — Motion  for  final  judgment — B.  S.  C, 
Ireland,  1891,  Or.  III.,  r.  6  (/) ;  Or.  XIV.,  r.  1— 
Derivative  titU.J  The  assignee  of  a  landlord  may 
obtain  judgment  upon  motion,  under  General 
Order  XIV.,  r.  I,  for  possession  of  premises  over- 
held,  upon  the  expiration  of  the  letting,  where 
the  writ  is  specially  indorsed,  pursuant  to 
General  Order  III.,  i-.  6  (/).  Kane  v.  Brownrigg 
Ex.,  [1897]  2  I.  R.  55 
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10. Action  for  the  recovery  of  land — 

Pleading — Practice — Tenancy  at  will — Vacating 
judgment — Surprise^— B.  S.  C,  Ireland  {February 
22,  1905),  Or.  III.,  r.  6  (/).]  A  claim  for 
possession  of  lands  held  under  a  tenancy  at  will 
can  be  specially  indorsed  under  Or.  III.,  r.  6. 
In  an  action  for  the  recovery  of  lands  by  a 
landlord  against  a  tenant  occupying  the  lands 
under  a  tenancy  at  will,  in  respect  of  which  a 
notice  to  quit  had  been  served,  the  writ  was 
specially  indorsed  with  a  claim  for  possession. 
The  defendant  made  an  ofier  of  settlement,  and 
stated  that  the  offer  was  to  remain  open  for  a 
week.  Before  this  period  had  elapsed,  the 
plaintiff  without  making  any  reply  to  the  offer, 
signed  final  judgment  in  default  of  pleading. 
On  a  motion  to  vacate  the  judgment  on  the 
grounds  (a)  of  surprise  and  (6)  that  the  claim  did 
not  come  within  the  scope  of  Or.  III.,  r.  6  : — 
Held,  by  the  King's  Bench  Division,  that  there 
had  been  no  surprise.  Held,  by  Boyd  and 
Wright,  JJ.,  dissentiente  Andrews,  J.,  that  the 
claim  could  be  specially  indorsed  under  Or.  III., 
I..  6,  and  that  the  judgment  should  only  be  set 
aside  upon  terms.  Kemp  and  another  v.  Lester 
([1896]  2  Q.  B.  162)  applied.  PilUngton  v. 
Power  K.  B.,  [1910]  2  I.  R.  194 

11, Action  for  recovery  of  land — Weekly 

tenancy — Determined  by  notice  to  quit.~\  Where  a 
weekly  tenancy  is  determined  by  notice  to  quit 
the  landlord  is  entitled  to  proceed  for  recovery 
of  the  premises  by  specially  indorsed  writ  under 
Or.  III.,  1.  6,  and  to  recover  judgn'fcnt  under 
Or.  XIV.,  r.  1.     M'Gillicuddy  v.  Oassidy 

App..  [1911]  2  I.  R.  62  ;   44  I.  L.  T.  R.  210 

12.  Action  for  rent  by  executor — Devolu- 
tion of  plaintiffs  estate.]  In  an  action  by 
personal  representatives  of  an  intestate  for  rent, 
some  of  which  accrued  due  before  and  some 
since  his  death,  the  writ  contained  no  averment 
that  the  interest  of  the  deceased  was  a  chattel 
interest : — Held,  that  the  writ  was  not  specially 
indorsed.  Held  also,  that  the  power  given 
by  Or.  XIV.,  r.  1  (6),  to  strike  out  claims  on 
a  specially  indorsed  writ  only  applied  to  claims 
inherently  incapable  of  being  the  subject  of  a 
special  indorsement,  and  did  not  apply  to  a 
claim  defective  as  a  special  indorsement  only  by 
reason  of  the  omission  of  a  necessary  averment. 
Harrington  v.  Sulhvan      K.  B.,  40  I.  L.  T.  R.  214 

13. Action  for  rent  by  administrators.] 

The  plaintiffs  as  administrators  sued  for  rent 
which  had  accrued  due  quarterly  in  respect  of 
certain  premises.  It  did  not  appear  upon  the 
specially  indorsed  writ  whether  the  intestate 
was  possessed  of  a  freehold  or  a  chattel  interest 
in  these  premises,  and  the  date  of  the  death  of 
the  intestate  was  not  stated : — Held,  on  a  motion 
for  a  final  judgment,  that  the  writ  was  not 
specially  indorsed.     Murphy  v.  Murphy 

K.  B.,  3  N.  I.  J.  R.  5 

14.  ■ Action  on  cheque — B.  S.   C,  Or. 

XIV;,  r.  1 — Embarrassing  pleading.']  in  an 
action  by  the  indorsee  for  value  of  a  cheque 
against  drawer  and  indorser,  the  mere  setting 
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out  a,  copy  of  the  cheque,  without  more,  does 
not  constitute  a  special  indorsement  of  the 
writ  of  summons,  entitling  the  plaintiff  to  move 
tor  judgment,  under  Or.  XIV.,  r.  1.  Northern 
Banking  Company  (Limited)  v.  Bailey  and  Moore 
Warren,  J.,  for  Q.  B.,  [1894]  2  I.  R.  18 
15. Action  on  cheque — Notice  of  Dis- 
honour.] A  specially  indorsed  writ  claiming 
the  amount  due  on  a  dishonoured  cheque  should 
allege  notice  of  dishonour.  Thomson  &  Co.  v. 
Meenan  K.  B.,  3  N.  I.  J.  R.  308 

16. Amendment  of  claim  indorsed  on 

writ  without  altering  the  sum  claimed  for 
costs— Or.  ///.,  r.  7,  and  Or.  LXXXIV., 
r.  2 — Cross-motion  to  set  aside  the  urrit  as 
irregular.]  Where  the  claim  on  a  specially  in- 
dorsed writ  is  amended  by  reducing  the  amount 
claimed,  but  the  sum  claimed  for  costs  is  not 
correspondingly  amended,  and  is  thereby  ex- 
cessive, the  writ  is  still  a  good  specially  indorsed 
writ  for  the  purposes  of  a  motion  for  judgment, 
and  will  not  be  set  aside  as  irregular.  Tatlow  v. 
Byrne  Q.  B.,  [1899]  2  I.  R.  196 

17. Amendment  of  indorsement— TeWcr 

— Costs.]  A  writ  which  purported  to  be  specially 
indorsed,  but  was  in  fact  not  properly  so  in- 
dorsed, having  been  issued  and  served,  and  the 
defendant  having  entered  an  appearance  thereto, 
the  plaintiff  subsequently  amended  the  indorse- 
ment on  the  writ  and  re-served  it.  The  defen- 
dant thereupon,  within  four  days  of  such  re- 
service,  tendered  to  the  plaintiff  the  full  amount 
of  the  claim,  together  with  £2  10s.,  the  sum 
indorsed  on  the  writ,  for  costs  : — Held,  that  such 
tender  was  not  sufficient,  as  Or.  III.,  r.  7,  con- 
templated tender  or  payment  within  four  days 
of  the  original  service  and  plaintiff  was  entitled 
to  judgment  with  costs.  O'Connell  v.  Hanlon 
Q.  B.,  32  I.  L.  T.  R.  95 

18. Amendment  of  writ  without  leave — 

Motion  for  judgment — E.  S.  0.  I.  (1905,  22nd 
February),  Or.  III.,  r.  6— Or.  XIV.,  r.  1— 
Or.  XXVIII.,  rr.  2,  4,  6.]  Where  a  plaintiff, 
by  amendment  under  Or.  XXVIII.,  r.  2, 
converts  an  ordinary  into  a  specially  indorsed 
writ,  he  cannot  obtain  final  judgment  upon  the 
amended  writ,  under  Or.  XIV.,  r.  1,  without 
service  of  the  amended  writ  upon  the  defendant ; 
nor  can  he  obtain  such  judgment  to  the  pre- 
judice of  the  defendant's  rights  under  Or. 
XXVIII.,  rr.  4,  5.  Guinness  v.  Caraher  ([1900] 
2  I.  R.  505)  followed.  Boberts  v.  Plant  ([1895] 
I  Q.  B.  597)  considered.    Haigh  v.  Purcell 

App.,  [1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30 

19; Assignment  of  chose  in  action.]   The 

indorsement  on  a  writ  of  summons  in  an  action 
where  the  plaintiff  claimed  as  assignee  of  a  chose 
in  action  did  not  state  that  notice  of  the  assign- 
ment had  been  given  to  the  defendant : — Held 
(Gibson,  J.,  duhitante),  on  a  motion  for  final 
judgment,  that  the  writ  was  specially  indorsed 
though  an  averment  that  notice  had  been  given 
to  the  defendant  of  the  as^.ignment  would  be 
necessary  in  a  statement  of  claim.  Dooner  v. 
Forde  K.  B.,  40  I.  L.  T.  R.  12 
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20. Claim  for  mtetest— Amendment  of 

indorsement  after  summons  taken  out  under 
Or.  XIV.,  r.  1—Or.  III.,  r.  6.]  The  Court 
amended  the  indorsement  of  a  writ  on  the 
hearing  of  a  final  judgment  motion  under  Or. 
XIV.  by  striking  out  an  unliquidated  demand 
for  interest  on  a  bill  of  exchange — ^no  specific 
sum  or  rate  being  stated.  Robinson  v.  Balston 
(8  L.  E.  I.  26)  followed.  Presto  v.  M' Clements 
Q.  B.,  28  I.  L.  T.  R.  136 

21. Credits—  Suffleiency  of  particulars.] 

In  a  specially  indorsed  writ  in  an  action  for  rent, 
particulars  of  certain  credits  were  given  in  the 
following  terms  : — "  By  rent  received  from  sub- 
tenant, per  Alexander  Bell,  solicitor,  between 
February,  1898,  and  July,  1903— £160  15s.  Id."  : 
— Held,  that  the  particulars  were  sufficient. 
Archer  and  another  v.  Quinless 

K.  B.,  38  I.  L.  T.  R.  48 

22. Dates— iJ.   S.   C,  Or.   III.,  r   6— 

Or.  XIV.,  r.  1.]  In  a  special  indorsement  of 
a  writ,  under  Or.  III.,  r.  6,  it  is  essential  that 
the  dates  at  which  the  items  mentioned  in  the 
particulars  became  payable  should  be  set- out. 
Quaere,  how  far  is  a  special  indorsement  on  a 
writ  of  summons  subject  to  the  rules  governing 
statements  of  claim?  The  application  in  this 
country  of  the  principles  laid  down  in  Casey 
V.  Helyer  (17  Q.  B.  Div.  97)  mooted.  Beaufort 
V.  Ledvnth 

Q.  B.,  [1894]  2  1.  R.  16  ;  28  I.  L.  T.  R.  7 

23. Difficult  question  of  law — B.  S.  C, 

Or.  XIV.,  r.  1 — Judgment — Final  judgment 
motion — Difficult  questions  of  fact — Fraud."] 
Liberty  to  mark  final  judgment  on  a  specially 
indorsed  writ  may  not  be  given  where  difficult 
questions  of  fact  or  difficult  questions  of  law  are 
at  issue.     Ooodchild  v.  Duncan 

Q.  B.,  [1895]  2  I.  R.  393  ;  29 1.  L.  T.  317 

24. Goods  sold.]       A  writ  indorsed  as 

follows : — "  The  plaintiff's  claim  is  for  £30, 
amount  of  first  instalment  due  in  respect  of 
goods  sold  and  delivered  by  the  plaintiff  to  the 
defendants.  Particulars :  Sept.  1,  1907,  to 
amount  of  instalment  due  this  date  £30  " — is 
a  good  specially  indorsed  writ.  Myers  v.  Willis 
and  others  K.  B.,  41  I.  L.  T.  R.  229 

25.  ■ Indorsement  for  costs — Irregularity 

— Excessive  claim  for  costs — Setting  aside — Costs 
of  motion.]  Where  application  is  made  in  due 
course  the  Court  will  set  aside  with  costs  a  writ 
indorsed  with  a  claim  for  costs  exceeding  the 
amount  allowed  by  Or.  III.,  r.  7  ;  but  where 
notice  of  such  application  was  not  served  vmtil 
after  the  time  for  appearance  had  expired, 
although  before  judgment  was  marked  : — Held, 
the  defendant  was  not  entitled  to  costs  of  the 
motion.  Harbison  v.  McLarnon  ([1894]  2  I.  R. 
682)  distinguished.  Strahan  v.  McCrachen  and 
another       Vac.  J.,  Holmes,  J.,  29  I.  L.  T.  R.  127 

26.  I.  0.  C— Or.  ///.,  r.  Q— Judgment 

marked  in  default.]  A  writ  indorsed  for  £3, 
being  the  original  amount  of  an  I.  0.  U.,  dated, 
&c.,  given  by  the  defendant  to  the  plaintiff  and 
passed  for  value  received : — Held,  not  to   be 
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specially  indorsed  under  Or.  III.,  r.  6,  and  Or. 
XIV.     Byrne  v.  Gibbons 

Q.  B.;  29  I.  L.  T.  R.  28 

27. Overholding — Final    judgment]     A 

weekly  tenancy  was  determined  by  notice  to 
quit  expiring  on  the  24th  February,  or  "  at  the 
end  of  the  week  of  your  tenancy  which  shall 
expire  next  after  the  end  of  the  week  from  the 
time  of  your  being  served  with  the  notice." 
It  was  admitted  that  under  the  notice  the 
tenancy  was  determined  on  18th  February. 
The  indorsement  on  a  specially  indorsed  writ 
set  out  that  the  tenancy  "  was  duly  determined 
by  one  week's  notice  to  quit  expiring  on 
Wednesday,  the  24th  day  of  February,  1904,  or 
some  day  subsequent  to  said  day "  : — Held, 
that  the  notice  to  quit  was  incorporated,  by 
reference  in  the  writ,  and  that  the  plaintiff  was 
entitled  to  an  order  giving  him  liberty  to  sign 
final  judgment.     M'  Donnell  v.  Kavanagh 

App.,  4  N.  I.  J.  R.  189 

28. Promissory   note  —  Non-averment  of 

presentation — Amendment — AppUcalion  for  judg- 
ment under  Or.  XIV.,  r.  1 — Or.  III.,  r.  6.]  Where 
a  promissory  note,  stating  a  particular  place 
for  presentation,  was  the  subject  of  a  writ 
specially  indorsed,  but  the  indorsement  con- 
tained no  averment  that  the  note  had  been 
duly  presented  and  dishonoured,  upon  an  appli- 
cation for  judgment  under  Or.  XIV.,  r.  1: — 
Held,  that  the  Court  could  not  amend  the  in- 
dorsement and  grant  judgment,  but  would 
make  no  rule  on  the  motion  without  prejudice 
to  fiu'ther  proceedings.    O'Connell  v.  Hanhn 

Q.  B.,  32  I.  L.  T.  R.  101 
S9.  Rent — Action  by  personal  representa- 
tives— Chattel  real — General  Order  III.,  r.  6.] 
In  an  action  by  personal  representatives  of  an 
intestate  for  rent  which  has  accrued  due  from 
his  tenants  since  his  death,  the  writ  is  not 
specially  indorsed  unless  it  contains  an  aver- 
ment that  the  intestate's  interest  was  for  a 
term  of  years.     Murphy  v.  Miirphy 

K.  B.,  [1903]  2 1.  R.  329  ;  36 1.  L.  T.  R.  192 

30. Rent — Contract  of  tenancy— Or.  XIV., 

r.  1.]  The  Court  granted  final  judgment  on  a 
writ  for  rent  which  purported  to  be  specially 
indorsed,  but  did  not  state  any  contract  of 
tenancy  between  the  plaintiff  and  defendant. 
Ormathwaite  v.  Riordan    Ex.,  28 1.  L.  T.  R.  147 

31.  ■ Rent   —   Contract   of   tenancy — Or. 

XXVII.,  r.  2.J  A  writ  for  rent,  purporting  to 
be  specially  indorsed,  did  not  state  what"  iras 
the  contract  of  tenancy  that  existed  between 
the  plaintiff  and  the  defendant . — Held,  the  writ 
was  specially  indorsed.     Dunne  v.  Farr 

Q.B..34I.  L.  T.R.174 

32. Rent— Or.    ///.,    r.    6— Or.    XIV., 

r.  1 — Final  judgment — Pleading.]  Where  a  writ 
purporting  to  be  specially  indorsed  with  a  claim 
for  rent,  does  not  allege  a  tenancy  in  the  defen- 
dant to  the  plaintiff,  and  does  not  show  how 
the  liability  to  pay  rent  arises ;  the  Court  will 
refuse  a  motion  for  final  judgment.  A  specially 
indorsed  writ,  in  such  a  case,  ought  to  allege  a 


.(  2037  ) 


DIGEST  OF  GASES. 


{  2038  ) 


PRACTICE— WRIT  SPECIALLY  INDORSED— 

continued.  . 

contract  of  tenancv.  and  state  the  parties 
thereto.  In  pleading  an  agreement,  the  material 
facts  from  which  it  springs  should  he  set  out. 
Bvrke  v.  Hartliman 

Vac,  J.  Madden,  J.,  28 1.  L.  T.  R.  129 

Bill  of  exchange — Dishonour 

29 1.  L.  T.  R.  101 
Bee  Practice— Third  Party  Procedure.    5. 

Claim  for  possession  of  land  and  mesne 

rates^ Waiver  of  latter — Propriety  of 
joinder  of  both        28  I.  L.  T.  R.  85 
See   Landlord   and   Tenant— Action   lor 
Recovery  of  Land.    10. 

■ Ejectment    for    non-payment    of    rent — 

Or.  IIT.,  r.  fi  (a) 

[1903]  2  I.  B.  331  ;  36  I.  L.  T.  R.  233  ; 
3  N.  I.  J.  R.  49 
See   Landlord   and   Tenant — Action   lor 
Recovery  of  Land.    28 


PRACTICE. 

Accommodation  works — ^Award — Enforce- 

ment by  summary  petition 

[1908]  1 1.  R.  321 
See  Lands  Clauses  Acts— Compensation.  2. 

Action  for  recovery  of  land — ^Fihng  notice 

ofjudgmentunders.  7(l)of  Actof  1887 
1  N.  I.  J.  R.  6 
;S^ee   Landlord   and   Tenant — Action   for 
Recovery  ol  Land.    44. 

Action  to   recover  possession   of  land — 

Eviction  of  portion  of  leasehold  for 
rent  issuing  out  of  the  entire — Judg- 
ment— Cross  ejectment 

[1897]  2  I.  R.  191, 210 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    13. 

Action   to    recover   possession    of  land — 

Land  Law  (Ireland)  Act,  1896,  s.  16 — 
Writ  of  restitution 
[1897]  2  I.  R.  112, 116;  30  I.  L.  T.  R.  142 
<S'ee   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    34. 

Action  to   recover  possession   of  land — 

Non-payment  of  rent  —  Execution  — 

Land  Law  Acts     [1900]  2  I.  R.  136  ; 

33  I.  L.  T.  R.  162 

See   Landlord   and   Tenant — Action   for 

Recovery  of  Land.    4. 

■  Action   to   recover  possession   of   land — 

Second  mortgagee  plaintiff — Parties — 
Equitable  title  [1904]  2  I.  R.  357,  360  ; 
37 1.  L.  T.  R.  95, 101 
See    Land  —  Action    for    Recovery    of. 
11. 
Administration— Surety — Insurance  Com- 
pany— Premium    paid    to — Allowance 
out  of  estate  [1900]  1  I.  R.  292 
See     Probate     (and     Administration) — 
Administration  Bond.    4. 

. Administration  action — Costs — Defaulting 

personal  representative — Solicitor 
[1907]  1 1.  R.  223, 225  ;  41 1.  L.  T.  R,  8 
See  Executor— Actions.    10. 


PRACTICE — continued. 

■ Administration  action— Costs  of  litigation 

in  Queen's  Bench  Division,  Probate — 
Priority  [1901]  1  I.  R.  484  ; 

35  I.  L.  T.  R.  159 
See  Probate  (and  Administration) — Prac- 
tice.   10. 

Administration  action — Insolvent  estate — 

Claim  by  widow     [1895]  1  I.  R.  512  ; 
29  I.  L.  T.  252 
See  Husband  and  Wife — Married  Women's. 
Property  Acts.    5. 

Administration  action — Insolvent  estate — 

Judgments  against  executor 
[1904]  1 1.  R.  376  ;  38  I.  L.  T.  R.  98, 217 
See  Executor — Actions.    17. 

Administration  action — Insolvent  estate — 

Retainer  [1895]  1  I.  R.  530 

iSee  Husband  and  Wife— MarriedWomen's 
Property  Acts.    6. 

Administration  action — Insolvent  estate — 

Secured  creditor         [1904]  1  I.  R.  299 
See  Executor — Actions.    18. 

Administration  action — Leave  to  redeem 

tenancy  [1895]  1  I.  R.  185- 

See  Executor — Actions.    20. 

Administration  action — Sale  of  mortgaged 

premises — Insufficiency   of  proceeds — 
Costs  of  sale  [1901]  1  I.  R.  466 

See  Executor — Actions.    14. 

Administration  action — Two  summonses — 

Carriage     of     proceedings — Priority — ■ 
Transfer  and  consolidation 

[1907]  1  I.  R.  202. 
See  Executor — Actions.    22. 

Admission  of  claim — Lodgment  of  money 

in  Court — Stay  on  payment  out 
[1905]  2  I.  R.  132  ;  39  I.  L.  T.  R.  39  ;. 
5  N.  I.  J.  R.  33 
See  Practice — Payment  out  of  Court,    i. 

Amendment     of    particulars     at     trial — 

Adjournment  refused — Surprise 

[1909]  2  I.  R.  445,  46» 
See  Practice — New  Trial.    14. 

Amendment  of  writ  of  summons — Indorse- 

ment— Service — Motion  for  judgment 
[1908]  2  I.  R.  56  ;  42  I.  L.  T.  R.  30' 
See  Practice — ^Writ  Specially  Indorsed.  1 8. 

Appeal — Acquiescence   in   previous   order 

of    Divisional    Court    directing    new 
trial — Alleged  mis-trial 

[1908]  2  I.  R.  194 
See  Photograph. 

Appeal — Case  stated  by  Justices  in  civil 

matter — Decision  of  Divisional  Court. 
[1910]  2  I.  R.  306,  323 
See  Justices^ — Case  Stated.    6. 
Appeal — Land  Commission — Judicial  Com- 
missioner 
[1905]  1 1.  R.  236,  570  ;  39  I.  L.  T.  R.  54  ; 
5  N.  I.  J.  R.  256 
See    Land   Purchase    Acts  —  Advance. 
25. 

Appeal — Quarter  Sessions — Petty  Sessions 

district  in  two  divisions 

[1906]  2  I.  R.  164 
See  Justices — Quarter  Sessions.    9. 
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Appeal — Quarter  Sessions — No  appearance 

for  appellant — Striking  out  appeal 

[1905]  2  I.  R.  644 
See  Justices — Quarter  Sessions.    11. 

Appeal  to  House  of  liords — Order  of  Land 

Judge — Land  Law  (Ireland)  Act,  1896, 

s.  31  (4)  [1908]  1 1.  B.  452  ; 

42  I.  L.  T.  R.  182 

See     Land     Purchase     Acts  —  Superior 

Interest.    54. 

Assessment  of  Rates — ^Validity — ^Action  of 

replevin  17  I.  C.  L.  B.  9 

See  Local  Government — Rates.    4. 

Attorney- General — Necessity  for  joinder  of 

[1913]  1 1.  R.  63, 193 
See  Local  Government — Roads.    5. 

Bankers'  Books  Evidence  Act- — Proceed- 

ings   under — Inspection — ^Account    of 
stranger  to  action — ^Notice 

[1907]  2  I.  R.  130 
See    Bankers'  Books. 
Bankruptcy  —  Debtor's   summons  —  Affi- 
davit— Particulars 
[1907]  2  I.  R.  151 ;  41 1.  L.  T.  R.  44  ; 
[44  r.  L.  T.  R.  100 
See     Bankruptcy — Debtor's     Summons. 
4,  6. 

Bankruptcy — Committal  for  unsatisfactory 

answering  46  I.  L.  T.  R.  243 

See   Bankruptcy — Examination   of   Wit- 
ness.   5. 

Bankruptcy — ^Debtor's  summons — Form 

[1910]  2  I.  R.  399 
See  Bankruptcy — Debtor's  Summons.    3. 

Bankruptcy — Failure  to  pay  less  than  10s. 

in  the  £ — Certificate  of  conformity 
[1904]  2 1.  R.  118, 125;  37  I.  L.  T.  R.  224 
See  Bankruptcy — Certificate.    1,  3. 

Bankruptcy. 

See  Cases  under  Bankruptcy. 

Carriage  — ■  Party     declared     entitled     to 

charging  order  on  plaintiff's  interest  in 
administration  action 

34 1.  L.  T.  R.  154 
See  Practice — Charging  Order.    2. 

Chambers — ^Adjournment  into  Court 

[1895]  1 1.  R.  309,  320 
See  Practice  (Matrimonial) — ^Particulars. 
3. 

Chambers — Inspection  of  mortgage  deeds 

36  I.  L.  T.  79 
See  Mortgage  (General).    22. 

Chambers — Order  in- — Time  for  moving  to 

discharge  [1904]  1 1.  R.  120 

See  Practice — Chambers. 

Chancery  Division. — Conditions  of  sale — 

R.  S.  C,  Appendix  L.,  No.  16 — ^Appor- 
tionment of  poor  rate  in  Dublin 

[1910]  1 1.  R.  38 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    1. 

Chancery  Division — ^Vendor  and  purchaser 

summons — Question  of  title  affecting 
absent  parties  [1910]  1 1.  R.  258; 

43 1.  L.  T.  R.  117 
See  Power — Execution.    25. 


PRACTICE — continued. 

Civil  Bill  appeal — Death   of  party — Ad- 
journment— Continuing  proceedings 
[1907]  2  I.  R.  486  ;  41 1.  L.  T.  R.  146 
See  Practice— Continuing  Proceedings.    2. 

Common  informer — Penalty  incurred  by 

disqualified  district  councillor 

[1901]  2  I.  R.  39  ;  34 1.  L.  T.  R.  34 
See     Local     Government  —  Disqualifica- 
tion.   17. 

Common  informer — Sale  of  Poisons  Act, 

1870,  s.  2  [1901]  2  I.  R.  589  ; 

1  N.  I.  J.  R.  190 
See  Poison. 

Company — ^Defaulting  Irish  contributories 

of  company  ordered  to  be  wound  up  by 
English  Court — Enforcement  of  calls 
See  Company — ^Winding-up.    3. 

[1913]  1  1.  R.  502 

Company — ^Memorandum  in  lieu  of  con- 

tract— Leave  to    file 

[1901]  1  I.  R.  340 
See  Company — Filing  ol  Contract. 

Company — Memorandum  of  Association — 

Alteration- — ^Petition — Advertisements 
[1907]  1 1.  R.  237 
See  Company — Memorandum.    2. 

Company — ^Winding  up — Costs  of  motion 

to  stay  action  against  company 

[1915]  2  I.  R.  310 
See  Company — Winding-up.    16. 

Consolidated    appeal — Statutory    declara- 

tion— Representation    of    the    People 
(Ireland)  Act,  1 850      46  I.  L.  T.  R.  157 
See  Parliament — ^Franchise.    15. 

Contempt — ^Arranging  debtor 

[1906]  2  I.  R.  452  ;  40  I.  L.  T.  R.  178 
See  Bankruptcy — ^Arrangement.    32. 

Contempt — ^Pending  criminal  proceedings 

— Comment  in  public  speech 

[1907]  2  I.  R.  260 
See  Contempt  ot  Court.    3 

Continuing  proceedings — Lapse  of  a  year — 

Notice  of  motion  required 

[1909]  2  I.  R.  698 
See  Practice — Continuing  Proceedings.   6. 

Costs— Proceedings  on  behalf  of  the  Crown 

[1908]  2  I.  R.  32  ;   41  I.  L.  T.  R.  79 
See  Practice — Costs^    19. 

Costs  out  of  estate       [1904]  2  I.  R.  417  ; 

4  N.  I.  J.  R.  112 
See  Solicitor— Bill  of  Costs.    25. 

County  Court— -Action  which  might  have 

been  brought  in — ^Bond  in  penal  sum — 
Amount  recoverable  under  £50 

[1909]  2  I.  R.  655,  667.  670  ; 
43  I.  L.  T.  R.  198 
See  Bond.    2. 

County    Court — Execution    of    decree — 

Liability  of  sub-sheriff  for  misconduct 
of  bailiff  [1908]  2  I.  R.  138  ; 

41  I.  L.  T.  R.  187 
See  Sheriff.    3. 

County  Court — Interpleader — Sessions  to 

which  Civil  Bill  is  returnable 
[1909]  2  I.  R.  583  ;  43  I.  L.  T.  R.  249 
See  County  Court — Practice.     36. 
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County    Court — Interpleader— Special 

bailiff  [1905]  2  I.  B.  241 

See  Piactice — Interpleader.    5 

County   Court — Lunaoy-r— "  Residence." 

46  I.  L.  T.  R.  220 
See  County  Court  —Practice.    40. 
County  Court — Benewal  of  decree —  Affi- 
davit [1909]  2  I.  R.  290  ; 
43  I.  L.  T.  R.  62 
See  County  Court— Practice.    49. 

County     Court — Undefended     Civil     Bill 

ejectment  — Non-payment   of   rent- 
Proofs  [1909]  2  I.  R.  589  ; 
43  I.  L.  T.  R.  249 
See  County  Court — Practice.    36. 

County  Court 

See  County  Court —  Practice. 

Criminal  law  46  I.  L.  T.  R.  103 

See  Criminal  Law — Practice. 

■  Criminal  law — Trial  removed  into  King's 

Bench  Division — ^Application  to  Divi- 
sional Court  to  quash  jury  panel — 
Application  for  order  to  inspect  jurors' 
book  [1914]  2  I.  R.  283 

See  Criminal  Law — ^Practice.   11 

■  Cross -actions  —  Staying     proceedings     in 

second  action        [1908]  2  I.  R.  629  ; 
42  I.  L.  T.  R.  271 
See  Practice — Staying  Proceedings.    7. 

■  Debtor's  summons — Affidavit — Partieulai  s 

[1907]  2  I.  R.  151  ;  41  I.  L.  T.  R.  44 
See    Bankruptcy  —  Debtor's    Summons. 
4. 
Deceit — ^Reckless  mb-statements — Engin- 
eering contract — Evidence  proper  to  be 
submitted  to  jury 
[1907]  2 1.  B.  27, 82, 537  ;  41 1.  L.  T.  B.  221 
See  Deceit. 

Declaratory  judgment — Validity  and  effect 

of  judgment  of  co-ordinate  Court 

[1906]  1  I.  R.  618.  630 
See  Practice — Staying  Proceedings.    10. 

■  Dismissal  for  want  of  prosecution 

46  I.  L.  T.  R.  37 

Equitable  execution       [1907]  2  I.  R.  235  : 

41  I,  L.  T.  R.  55 
See  Practice — Receiver.    12. 

Ejectment    for   non-payment    of    rent — 

Vacant  possession — ^No  personal  repre- 
sentative of  deceased  tenant — Descrip- 
tion of  defendants  in  writ  of  summons — 
Service  [1903]  2  I.  R.  485 

See   Landlord   and   Tenant — ^Action   for 
Recovery  of  Land.    33. 

: Election  Petition — ^Place  of  trial —  Special 

circumstances — ^Discretion  of  Judges 
46  I.  L.  T.  R.  204 
See  Parliament — Election  Petition.    1. 

Equitable  execution 

[1908]  2 1.  R.  26, 30  ;  40 1.  L.  T.  R.  263 
See  Practice —  Receiver.    16. 

Estate    in    Land    Judge's    Court — Sub- 

Commission — Motion  to  restrain 

1  N.  I.  J.  R.  248 
See  Land  Law  Acts— Piactice.    23. 
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Estates     Commissioners — Declaration    of 

estate — Eorm  of 
[1912]  1 1.  R.  231,  245;  46  I.  L.  T.  R.  46, 107 
See  Land  Purchase  Acts —Practice.    5, 

■  Execution — Setting  aside — ^Irregularity. 

39  I.  L.  T.  R.  13;  5  N.  I.  J.  R.  63 
See  Practice  —  Continuing  Proceedings. 
7. 

-  Executor— Actions        [1901]  1  I.  R.  470  ; 

1  N.I.  J.  R.  148 
See  Executor— Actions.    13. 
■  Ex  parte  application — Necessity  for  uber- 
rima fides  [1913]  2  I.  R.  188 
See  Probate  (and  Administration)— Prac- 
tice.   60. 

Extension  of  judgment— Execution 

[1909]  1  I.  R.  1, 19  ;  42  I.  L.  T.  R.  144  ; 

43  I.  L.  T.  R.  26 

See  Mortgage— Judgment  Mortgage.    15. 

Fatal  Accidents  Act,  1846 — ^Money  paid 

into  Court  —  Apportionment  —  Infant 
plaintiff  [1915]  2  I.  R.  210 

See  Campbell's  (Lord)  Act.    5. 

Fieri  facias — Levy  under — Defeasible  in- 

terest in  live  stock 

[1899]  2  I.  R.  637,  661 
-See  WUl— Condition.    20. 
— ■ —  Fieri  facias — Sheriff's  fees,  charges,  and 
expenses  [1899]  2  I.  R.  546 

See  Sheriff.    14. 

■ Husband  and  wife — Negligence — ^Husband 

sued  solely — Leave  to  add  wife  as  co- 
defendant  46  I.  L.  T.  R.  1 
See  Practice — Remitting.    72. 

Inebriates  Act — Plea  of  guilty  to  principal 

offence — ^Power    to    swear    jury — De- 
positions [1905]  2  I.  R.  57T 
See  Habitual  Drunkenness.    1. 

Infant — Jurisdiction  to  make  orders  as  to 

guardianship  and  maintenance  on  origi- 
nating summons — Assignment  of  such 
summonses  to  Lord  Chancellor 

[1915]  1 1.  R.  38fr 
See  Infant — Guardian.    3. 

Infant  —  Guardian  —  Appointment  — 

Summons  [1907]  1 1.  R.  234. 

See  Infant — Guardian.    2. 

Information — Relator^ — Suing  in  person 

[1910]  1 1.  R.  325 
See  Practice — Relator. 
■ Infringement  of  trade  mark — ^Label — In- 
spection by  Judge 
[1908]  1 1.  R.  43, 73,  466  ;  42  I.  L.  T.  R.  169 
See  Trade  Mark.    5. 

•  Injunction — Dental  company — Use  of  word 

"  dentist  "  [1907]  1  I.  R.  252,  471 
See  Dentist.    I,  2. 
Injunction — ^Deviation  from  plans — Incor- 
poration— ^Local  Act 
[1906]  1  I.  R.  560  ;  [1907]  1  I.  R.  152  i 
41  I.  L.  T.  R.  1  ;    45  I.  L.  T.  R.  172 
jSee   Housing   of   the   Working   Classes 
Act,  1890.    4. 

Injunction — Obstruction     to    foreshore — 

Private  right  [1906]  1  I.  R.  51» 

See  Foreshore.    3. 
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Injunction — Provisional    Order — Sanitary 

authority — Water  rights 

[1907]  1 1.  R.  494,  503  ; 
41 1.  L.  T.  R.  62, 151 
See,  Public  Health  Acts.    47. 

Inspection      of      alleged     infringement — 

Patent  action  [1906]  1  I.  R.  383 

See  Patent.    2. 

Interim  preservation  of  property 

43  I.  L.  T.  R.  136 
See  Trust  Estate. 

■  Intestates    Estate    Act,    1890 — Widow — 

Right  to  administer  real  estate 

[1897]  1  I.  R.  66 
See  Executor — ^Actions.    24. 

Irregularity — Election      petition — Prema- 

tureness — ^Waiver 

[1909]  2  I.  R.  96, 103  ;  43  I.  L.  T.  R.  5 
See  Election  Petition.    1. 

Judgment — ^Motion     for — Ejectment     on 

notice  to  quit — Arrears  of  rent 
[1909]  2  I.  R.  104  ;  42  I.  L.  T.  R.  228 
See  Practice — Judgment.    17. 

.ludgment — ^Motion  for  final — Affidavit — 

Defective  jurat 

39  I.  L.  T.  R.  44  ;  5  N.  I.  J.  R.  72 
See  Practice — ^Affldavit.     6. 

Judgment — Varying — Costs — Action       on 

bond        [1909]  2  I.  R.  655,  667,  670  ; 
43  I.  L.  T.  R.  198 
See  Bond.    2. 

Jury — ^Pees — Liability  of  soUeitor  for 

[1899]  2  I.  R.  551 
See  Solicitoi — Liability.    4. 

Justices — Service  of  summons — Constable 

prosecutor — Petty  Sessions  Act,  1851, 
s.  12  (2) 

[1908]  2  I.  R.  9  ;   40  I.  L.  T.  R.  222 
See  Adulteration  (Food  and  Drugs).    19. 

, Labourers  Acts — Payment  into  Court 

[1909]  1 1.  R.  367  ;  [1911]  1 1.  R.  467  ; 
44 1.  L.  T.  R.  45 
.See  Labourers  (Ireland)  Acts.    29. 
Land  Commission — ^Appointment  of  trus- 
tees for  purposes  of  Settled  Land  Acts 
[1912]  1  I.  R.  393,  395  ; 
46I.L.T.  R.227 
See  Land  Purchase  Act — Trustee.    2. 

Land     Commission — Covenant     securing 

superior  interest^ — Redemption 
[1906]  1  I.  R.  550  ;  40  I.  L.  T.  R.  200 
See     Land     Purchase     Acts — Superior 
Interest.    64. 

Land  Commission — Discrepancy  in  rental 

— Clause    as    to,    in    agreement    for 
purchase      by      Congested      Districts 
Board — Advance     of     extra     money 
claimed  by  vendor 
[1906]  1  I.  R.  510  ;   40  I.  L.  T.  R.  71 

See  Land  Purchase  Acts — Advance.    5. 

■  Land      Commission — ^Improvements      by 

tenant   included   in    agreed   purchase 
money— Advance  to   that  extent   re- 
fused 
[1906]  1  I.  R.  515  ;  40  I.  L.  T.  R.  115 

iSee  Land  Purchase  Acts — ^Advance.    16. 
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Land  Commission — Payment  out  of  Court 

— ^Miscarriage — Re- lodgment 
[1912]  1  I.  R.  18,  279  ;  46  I.  L.  T.  R.  24 
See  Land  Purchase  Act — Practice.    18. 

Land  Commission — Rectification  of  fiated 

and  registered  agreement  for  sale 

[1912]  1  I.  R.  212,  215,  473  ; 
46  I.  L.  T.  R.  51,  248 
See  Land  Registry.    29,  32. 

Land   Commission — Sale   of   middleman's 

estate — Interest     in     lieu     of     rent — 
Arrears  of  head-rent 
[1909]  1 1.  R.  63,  66  ;  43  I.  L.  T.  R.  47 
See  Land  Purchase  Acts — Interest  in  Lieu 
of  Rent. 

Land  Commission — Sale     to      Congested 

Districts  Board — Negotiation  fee 
[1907]  1 1.  R.  361  ;  41 1.  L.  T.  R.  164 
See    Land    Purchase    Acts — Negotiation 
Fee.    6. 
Land  Commission — Sale  under  Land  Pur- 
chase Acts — Prima  facie  title  of  vendor 
disproved — ^Bonus — Payment  of 

[1912]  1  I.  R.  22  ;  46 1,  L.  T.  R.  39 
See  Land  Purchase  Acts — Bonus.    36. 
Land  Commission — Sub-division  and  ap- 
portionment    of     annuity — ^Re-sale — 
Land  Act,  1903,  s.  3 
[1912]  1 1.  R.  493  ;  46  I.  L.  T.  R.  201 
(See  Land  Purchase  Acts — Subdivision.    1. 

Land   Commission — ^Trustee    of     term — ■ 

Appointment  [1909]  1 1.  R.  169  ; 

43 1.  L.  T.  R.  142 
See  Land  Purchase  Acts — Trustee.    I. 

Land  Judge 

See  Land  Judges'  Court — Practice. 

Land  Judge — Absolute  order  for  sale — 

Suspension  of  mortgagee's  right  of  sale 
[1907]  1 1.  R.  76 
See  Mortgage  (General).    29. 

Land  Judge — Arrears  of  fee-farm  rent — 

Sale  [1906]  1  I.  R.  508 

See  Land  Judges'  Court— -Practice.    13. 

■  Land  Judge — Conditional  order  for  sale — 

Statute  of  Limitations 

[1905]  1 1.  R.  460  ;  39 1  L.  T.  R.  233 
See  Limitations,  Statute  ot— Realty.    42. 

Land  Judge— Court  tenant — Dismissal  of 

petition  [1907]  1 1.  R.  49 

See  Land  Judges*  Court — Practice.    10. 

Land     Judge — ^Dismissal     of     petition — 

Tenant-for-life — Consent     of    incum- 
brancer — Opposition  of  remainderman 
[1905]  1 1.  R.  413  ;  38  I.  L.  T.  R.  49 
See  Tenant-for-Life  and  Remainderman.  6. 
Land  Judge — ^Particulars — Estates   Com- 
missioners— ^Request 

[1906]  1 1.  R.  137  ;  401.  L.  T.  R.  2 
See  Land  Purchase  Acts—  Jurisdiction.   5. 

I.and  Judge — Sale  in  lots — Refusal  of  Land 

Commission's  offer — ^Land  Act,   1903, 

8.  7  [1907]  1 1.  R.  351, 354  ; 

41I.L.T.R.20 

See  Land  Purchase  Acts — Sale  by  Land 

Judge.    23. 
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Land  Judge — Sale  subject  to  jointure  with 

indemnity — -Indemnifying    lands     un- 
sold— Incumbrancers  prior  to  jointure 
—Priority    .     [1907]  1  I.  R.  380,  388  ; 
11908]  1 1.  R.  402, 411  ;  [1909]  1 1.  J.  R.  98 
/See  Jointure.    1,  2. 

Land  Judge — Sale  to  tenants — Form  No. 

34a^Bomis       [1909]  1  I.  R.  120,  278  ; 
43  I.  L.  T.  R.  135, 187 
<See  Land  Purchase  Acts — Bonus.    38. 

Land    Law    Acts — Service    of   notice    of 

appeal— Extension  of  time 

1  N.  I.  J.  R.  248 
(See  Land  Law  Acts — Practice.    14. 
Lands  Clauses  Act,  1845,  s.  80 — ^Disentail- 
ing deed— Costs  [1906]  1  I.  R.  557 
See  Practice — Payment  out  of  Court.    6. 

Land  Registry — Application  for  discharge 

of  equities   by  interested  person  not 
owner  [1917]  1  I.  R.  179  ; 

!1918[  1  I.  R.  45 
<See  Land  Registry.    4,  9. 

Leave  to  appeal  17  I.  C.  L.  R.  74 

See  Bill  of  Exchange.    1. 

Liberty  to  apply  [1909]  1 1.  R.  287 

<See  Fishery.    9. 

Limited    administration  —  Grant  —  Trust 

property  [19071  2  I.  R.  209  ; 

41 1.  L.  T.  R.  38 
See  Probate  (and  Administration)— Grant 
of  Administration.    40. 

Lost  will — Administration  c.  i.  a. — Grant 

on  motion  [1912]  2  I.  R.  426 

See  Probate  (and  Administration) — Prac- 
tice.   29. 

Lunatic — Debts^ — Statute  of  Limitations 

[1907]  1  I. R.  480 
See    Limitations,    Statute    of — Personal 
Action.    21. 

Lunatic    tenant-for-Ufe — Sale    of    settled 

property — Appointment   of  trustees — • 
Jurisdiction  of  Lord  Chancellor 

1  N.  I.  J.  R.  187 
See  Settled  Land  Acts.    24. 
Malicious    injury — ^Information    late — Ill- 
ness or  other  sufficient  cause 

46  I.  L.  T.  R.  271 
See  Malicious  Injury.    42. 

Mandamus — County     Council — Tenders — 

Consideration  of — Subsisting  contract 
[19051  2  I.  R.  299  ;  5  N.  1.  J.  R.  95 
See  Practice — Certiorari     19. 

Mandamus — Joint  committee  of   manage 

ment  of  district  lunatic  asylum 

[1909]  2 1.  R.  276,  284; 
42  I.  L.  T.  R.  233  ;  43  I.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

Mandamus — Quarter  Sessions — Reversal  of 

order  of  Justices  upon  erroneous  grounds 
[1905]  2 1.  R.  510 
See     Justices — Jurisdiction — Petty     Ses- 
sions.   12, 

Mandamus — Ofifice  held  during  pleasure — 

Plenarty  [1910]  2  I.  R.  601,  617  : 

44 1.  L.  T.  R.  99,  120 
iSee  Petty  Sessions  Clerk.    4. 


PRACTICE— co7iHmMC(7. 

•  Mandamus — Refusal  of  Inland  Revenue 

collector  to  issue  Excise  licence — Certi- 
ficate made  without  jurisdiction 
[1904]  2  I.  R.  494  ;  37  I.  L.  T.  R.  156 
iSee    Licensing   Acts — Licensing    Certifi- 
cate.   2. 

Mandamus — Refusal    to     register    Joint 

Stock  company — False  representation 
in  name  [1904]  2  I.  R.  634  ; 

38  I.  L.  T.  R.  137  ;  4  N.  I.  J.  R.  172 
See  Dentist.    3. 

Mandamus — Repair    of     county     road — 

liability  of  county  council 
[1904]  2 1.  R.569, 579;  38. 1.  L.  T.  R.  178,  233 
iSee  Local  Government — Roads.    43. 

Memorandum    of   association — ^Alteration 

of — Confirmation  by  Court 

[1897]  1  I.  R.  435 
■See  Company — Memorandum.    1. 

Misdirection— Or.  XXXIX.,  r.  7 

[1912]  2  I.  R.  551 
See  Practice — New  Trial.    9. 

Mortgage  —  Foreclosure    without    sale— ^. 

Special  circumstances — Bonus 

[1906]  1 1.  R.  611,  615 
See  Mortgage  (General).    20. 

National  Debt  Act,  1870 — Re-transfer  of 

stock— Form  of  order    [1897]  1 1.  R.  61 
<See  National  Debt  Act,  1870. 
Negligence — Action  for^ — Contributory  neg- 
ligence— Proper  questions  to  be  left  to 
jury  [19071  2  I.  R.  134, 150 
See  Negligence.    11. 

Negligence — Injury  to  third  party  caused 

by  negligence  of  others — Proper  ques- 
tions to  be  left  to  jury 

[1907]  2  I.  R.  437,  448 
jSee  Negligence.    45. 

New  trial — -Acquiescence  in  order  directing 

[1908]  2  I.  R.  194 
See  Photograph. 

Originating  summons — Disputed  questions 

of  fact  [1908]  1  I.  R.  38 

iSee  Limitations,  Statute  of — Realty.    43. 

Particulars — Infringement  of  trade  mark 

[1909]  1  I.  R.  32 
See  Trade  Mark.    2. 

Payment    out    of    Court — Compensation 

money — Labourers  Acts 

40  I.  L.  T.  R.  143 
>See  Labourers  Ireland  .Acts.    50. 

Payment  out  of  Court — ^Defence  denying 

liability — ^Defendant's  co  ts 

38  I.  L.  T.  R.  153 
See  Practice — Costs.    40. 

Payment    out    of    Court — ^Drawing    out 

money,    lodged    with    defence,    after 
reply — Irrregular  41  I.  L.T.  R.  94 

See  Solicitor— Bill  of  Costs    1 1 6 

Pending  action — Stav  of  proceedings 

[1901]  2  I.  R.  115 
See  Defamation— Privilege.    1 

Petition — Fee-farm  grant — Dispute  as  to 

fine  [1906]  1  I.  R.  159 

<See  Renewable  Leasehold  Conversion  Act.  7. 
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Petition  of  right — Grant — Money  of  sup- 
pliants in  hands  of  the  Crown 

[1909]  2  I.  R.  199 
See  County  Council. 
Plea  of  justification — ^Libel — No  particu- 
lars asked  for — Evidence 

[1904]  2  I.  R.  536, 547 
See  Defamation — Libel.    15. 

Pleading — ^Amendment    substituting    one 

kind  of  conspiracy  for  another  kind  not 
aUowed  38  I.  L.  T.  R.  133 

See  Lunatic.    11. 
— - —  Postponement  of  Payments  Act,  1914 — 
Proclamations — ^Writ  issued  during  sus- 
pensory   period — Dismissing    action — 
Vacating  judgment 

[19141  2  I.  R.  535  ;  48  I.  L.  T.  R.  207 
See  War.    16. 

Probite — Misdescription  cf  legatee 

[1908]  2  I.  R.  370  ;  42  I.  L.  T.  R.  151 
See  Probate  (and  Administration) — Grant 
ot  Probate.  19. 
— —  Probate — Question  of  revocation — Con- 
struction— Inspection  of  original  will — 
Punctuation,  capitals,  parentheses 

[1909]  2  I.  R.  521 
See  Probate  (and  Administration) — Revo- 
cation of  Will.    3. 

Probate    action — Caveator     out     of    the 

jurisdiction — Security  for  costs 
[1907]  2  I.  R.  1  ;  39  I.  L.  T.  R.  188 
See  Probate  (and  Administration) — Prac- 
tice.   45,  46. 

Probate  suit — Cited  parties — ^Appearance 

at  trials — Compromise 

[1906]2I.  R.437,  445; 
42  I.  L.  T.  R.  226  ;  5  N.  I.  J.  R.  215 
See  Probate  (and  Administration) — Prac- 
tice.   6,  7,  45. 

Probate  suit — Costs  out  of  the  estate- 

Unsuccessful  defendant — Special  order 
[1906]  2  I.  R.  509  ;   40  I.  L.  T.  R.  155 
See  Probate  (and  Administration) — Prac- 
tice.   14. 

Probate  action. 

See  Probate  (and  Administration) — Prac- 
tice. 

Prohibition  [1900]  2  I.  R.  307  : 

33  1.  L.  T.  R.  168 
iS'ee  Justices — Quarter  Sessions.    22. 
Prohibition — Estates  Commissioner.'! — Ex- 
cess of  jurisdiction 
[1909]  2  I.  R.  542,  556  ;  43 1.  L.  T.  R.  221 
See  Land  Purchase  Acts— Evicted  Tenant.  2. 

■  Public  trustee — Appointment  as  trustee  of 

settlement  [1912]  1  I.  R.  295  ; 

46 1.  L.  T.  R.  131 
See  Land  Purchase  Act — Practice.    21. 

Quarter  Sessions — Appeal  from  Justices — 

Notice  of — Service  on  solicitor 

[1900]  2  I.  R.  397 
See  Justices— Quarter  Sessions.    18. 

Quarter  Sessions — Appeal  from  Justices — 

Illegal  evidence — ^Majority — Pol! 

[1908]  2 1  R.  124, 137 
See  Licensing  Acts— Offences.     50. 


PRACTICE — continued. 

— —  Question    for    jury — Contributory    negli- 
gence [1910]  2  I.  R.  42,  66,  69  ; 
42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 

Question  of  law — Interpretation  of  con- 

tract— Disagreement  of  jury 

[1913]  2  I.  R.  1 
See  Insurance,  Policy  of.    5 

Quo  warranto— ^RehAox — Interest 

[1909]  2 1.  R.  412 
See  Land  Registry — Registrar  ol  Titles.  53. 

Quo    warranto — Surgeon    of    county    in- 

6rmary  [1901]  2  I.  R.  93 

See  Quo  Warranto.    2. 

Receiver — Equitable  execution — Costs  of 

abortive  proceedings    38  I.  L.  T.  R.  6 
See  Practice — Costs    1. 

Receiver — House  property 

[1905]  2  I.  R.  56  ;    5  N.  I.  J.  R.  4a 
See  Practice — Receiver.    28. 

Receiver— Jointure  [1908]  1 1.  R.  402, 411 ; 

[1909]  1  I.  R.  98 
See  Jointure.    2. 

Receiver  Judge — Exclusive  jurisdiction  of 

[1908]  1 1.  R.  511 
See  Receiver  Judge. 

Receiver — Omission   to   re-register   recog- 

nizance— Consequent  liability 

[1907]  1 1.  R.  198 
iSee  Land  Judges'  Court — Receiver.    6. 
Remitting  action  to  County  Court — Co- 
defendants — Judgment  against  one — 
Second  resident  out  of  jurisdiction 
[1910]  2  I.  R.  74  ;  44  I.  L.  T.  R.  4a 
See  Practice— Remitting.    74. 
— ■ —  Remitting  action  to  County  Court — ^Negli- 
gence— ^No  cause  of  action  shown. 
[1908]  2  I.  R.  91  ;  42  I.  L.  T.  R.  179 
See  Practice — Remitting.    49. 

Remitting     action     to     County    Court — 

Notice  of  motion — Time  for  serving 
[1909]  2  I.  R.  760 
See  Practice — Remitting.    7. 

■  Remitting  to  County  Court — Affidavit — 

Visible  means — Infant  plaintiff 
[1912]  2  I.  R.  144  ;  46  I.  L.  T.  R.  62 
See  Practice — Remitting.     59. 

Review  of  previous  decision 

[1906]  2  I.  R.  487 
See  Previous  Decision. 
— ■ — ■  Security  for  costs — Caveator  resident  in 
England— Poverty    39  I.  L.  T.  R.  188  ; 
5  N.  I.  J.  R.  215 
iSfee  Probate  (and  Administration) — Prac- 
tice.   45. 

Sending  back  award  to  arbitrators 

[1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
See  Arbitration — Award.    8. 

Setting  aside  award  [1910]  2  I.  R.  84 

See  Arbitration — Award.    11. 
•  Settled    Land    Acts — Compound    settle- 
ment—Trustees [1897]  1  I.  R.  121 
See  Settled  Land  Acts     22. 

•  Settled   Land  Acts — Infant  contingently 

entitled  [1909]  1 1  R.  20i8' 

iSce  Infant — Conveyance  on  behalf  of. 
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Settled  Land  Acts — ^Leave  to  sell — Costs 

[1907]  1 1.  H.  305 
See  Settled  Land  Acts.    18. 

Settled  Laud  Acts — Trustees — Compound 

settlement  [1907]  1 1.  R.  88 

.    See  Settled  Land  Acts.    4. 

Settled  Land  Acts — Trust  for  sale — ^Leave 

to  tenant-for-life  to  sell — Bonus 
[1904]  1  I.  R.  492  ;  39  I.  L.  T.  R.  110  ; 
5N.I.J.R.15 
See    Land    Purchase    Acts — Tenant-for- 
Life.    7. 

Settlement  of  issues  [1904]  1  I.  R.  429 

See  Practice — Trial  of  Issues. 

Service  out  of  the  jurisdiction — Originating 

summons  41 1.  L.  T.  R.  162 

See  Practice — Originating  Summons.    10. 

Sherifi — -Fees — Writ  of  attachment 

[1897]  1 1.  R.  451,  455 
See  Sheriff.    22. 

Specially  indorsed  writ — Action  to  recover 

possession — ^Tenanoy-at  -will 

[1910]  2 1.  R.  194 
See  Practice— Writ  Specially  Indorsed.  10. 
Specific    performance — Pajrment   of   pur- 
chase money — Order  enforcing 

[1895]  1 1.  R.  508 
See  Specific  Performance.    10. 

Staying    proceedings — -Contract    to    refer 

matters  in  dispute  to  English  Court 
[1909]  2  I.  R.  120  ;  [1910]  2  I.  R.  416  ; 
43  I.  L.  T.  R.  49 
See  Contract.    2. 

Staying  proceedings — Concurrent   actions 

by  debenture  holders 
39 1.  L.  T.  R.  135, 137;  5  N.  I.  J.  R.  193 
See  Practice — Transfer  of  Action.   4,  5. 

-  Staying  proceedings         [1910]  1  I.  R.  325 

See  Practice — Relator. 

■  Subpoena — Ballot  paper  and  register 

[1908]  2  I.  R.  J55  ;  42  I.  L.  T.  R.  200 
See  Practice— Discovery.    5. 

Subpoenas — Service  of — ^Costs 

[1904]  2 1.  R.  478  ;  37  I.  L.  T.  B.  244  ; 
4N.I.  J.  R.37 
See  Solicitor— Bill  of  Costs.    29. 
— —  Substitution  of  service — Originating  sum- 
mons 41 1.  L.  T.  R.  229 
See  Practice — Originating  Summons.    11. 

Substitution    of    service — Railway   com- 

pany— Head  office   out   of  the  juris- 
diction [1905]  2  I.  B.  251  ; 
39  I.  L.  T.  R.  42  ;  5  N.  I.  J.  R.  71 
See  Practice — Service.    61. 

Summons  —  Vendor     and      purchaser  — 

AUegation  of  fraud  [1905]  1 1.  R.  602 
See  Vendor  and  Purchaser — Conditions  of 
Sale     18. 

Taxation   of   costs^Bankruptcy — Appeal 

from  Local  Court 

[1907]  1  I.  R.  109  ;  40  I.  L.  T.  R.  243 
-See  Solicitor— BUI  of  Costs.    80. 
Taxation  of  costs — Comparison  of  engross- 
ment with  draft  conveyance 

[1906]  1 1.  R.  478 
See  Solicitor- Bill  of  Costs.    148. 
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Taxation  of  costs — ^Discretion  of  Taxing 

Master— Four  counsel 
[1907]  1  I.  R.  85,  88  ;  41  I.  L.  T.  R.  7 
See  Solicitor— Bill  of  Costs.    71. 

Taxation  of  costs — Labourers  Act,  1906, 

B,  31— -Deduction  of  title 

[1910]  1 1.  R.  386,  389 
See  Labourers  (Ireland)  Acts.    16. 

Taxation  of  costs — ^Motion  for  judgment — 

Instructions — Counsel — Registration  as 
Us  pendens         [1907]  1 1.  R.  422,  434  ; 
41 1.  L.  T.  R.  128 
See  Solicitor— Bill  of  Costs.    72. 

Taxation    of    costs — Provisional    order — 

Parliamentary  scale 
[1906]  1  I.  R.  599  ;  40  I.  L.  T.  R.  161 
See  Solicitor— Bill  of  Costs.    67. 

Taxation  of  costs 

See  Solicitor— Bill  of  Costs.     110-123; 

Transfer  to  County  Court — -Action  to  set 

aside  agreement  for  sale  —  PlaintifE 
not  party  to  agreement  —  Purchase- 
money  under  £500 — ^Valuation  over 
£30 

[1907]  1 1.  R.  82,  84  :  41 1.  L.  T.  R.  49 

See  County  Court — Jurisdiction.    1 

— : —  Transfer  to  County  Court — Administration 

action — ^Value  of  personalty,  when  to 

be  ascertained  [1907]  1 1.  R.  327 

See  County  Court — Jurisdiction.    12. 

Transfer  to  County  Court 

[1909]  1  I.  R.  46  ;  43  I.  L.  T.  R.  45 
See  Practice — ^Transfer  of  Action.     10. 

Trial  by  jury  [1904]  1 1.  R.  400,  428  ; 

38  I  L.  T.  R.  140  ;  3  N.  I.  J.  R.  344  ; 
4  N.  I.  J.  R.  174 
See  Practice — Trial.    1. 

Trial — Verdict — ^Inconsistent  findings 

[1908]  2 1.  R.  521,  581 
See  Practice — ^New  Trial.    6. 
Trustee    Act,    1893 — New    trustee — Con- 
structive trust  [1906]  1 1.  R.  236 
See  Trustee — Vesting  Order.    1. 

Trustee  Act,  1893 — ^New  trustees — ^Vesting 

order — Existing  trustee 

[1906]  1 1.  R.  531 
See  Trustee— Vesting  Order.    3. 

Trustee     Act,     1893 — Sale     of    minerals 

separately  from  land — -Form  of  order 
[1906]  1 1.  R.  536 
See  Trustee— Sanction  of  Sale  by  Court. 

Two     testamentary     papers  —  Grant     of 

probate  to  executors  named  in  both 
[1907]  2 1.  R. 484  ;  41 1.  L.  T.  R.  119, 132 
See  Probate  (and  Administration)— Execu- 
tion of  Will.    11. 

Unregistered  company — ^Winding-up 

[1909]  1 1.  R.  49  ;  43 1.  L.  T.  R.  24 

See  Company— Winding-up.    20. 

Venue  in  criminal  cases — Changing 

[1895]  2  I.  R.  386  ;  28  I.  L.  T.  B,  91 

See  Criminal  Law— Practice.    13. 

Vesting  order — Trustees  appointed  out  of 

Court  [1895]  1 1.  R.  172  ; 

29 1.  L.  T.  239 
See  Trustee — ^Vesting  Order.    2. 
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— —  Warranty — Action  for  breach  of — Form  of 
question  left  to  jury 
[1913]  2  I.  R.  64,  81  ;  46 1.  L.  T.  R.  281 
See  Warranty.    2. 

Winding-up — Company — Proof  of  debt — 

Period  of  ascertainment 
[1900]  1  I.  R.  324 ;  34  I.  L.  T.  R.  119 
See  Company— Winding-up.    13. 
Winding-up — Sale     of     mortgaged     pre- 
mises—Coats  [1908]  1  I.  R.  473 
See  Company — Winding-up.    5. 

Winding-up — ^Unregistered  company 

[1907]  1 1.  R.  98  ;  41 1.  L.  T.  R.  9 
See  Company — Winding-up.    19. 

Withdrawal  of  case  from  jury — Words  not 

libellous  per  se         [1910]  2  I.  R.  577  ; 
44 1.  L.  T.  R.  191 
See  Defamation — Privilege.    5. 

Workmen's  Compensation  Act — ^Appeal 

[1901]  2  I.  R.  241  ;  34  I.  L.  T.  R.  113 
See  Workmen's  Compensation.    152. 

Workmep's    Compensation    Act,    1897 — 

Unsuccessful  claim- — ^Independent  pro- 
ceedings [1902]  2  I.  R.  504,  518  ; 
36  I.  L.  T.  R.  130  ;   2  N.  I.  J.  R.  208 
See  Negligence.    61. 

Writ    of    prohibition — Certiorari- — County 

Court    decree — Action    against    trade 
union  by  a  member        2  N.  I.  J.  R.  26 
iSee  Trade  Union.    2. 

Writ  of   summons — Setting  aside — False 

address  within  the  jurisdiction 

[1905]  2  I.  R.  251  ;  39  I.  L.  T.  R.  42 
See  Practice— Writ  of  Summons.    I. 

41 1.  L.  T.  R.  200 

See  Practice— Service.    8. 

PRACTICE   (ADMIRALTY). 
1. Action  for  damages  from  collision — 

Transfer  to  Admiralty  side  of  King's  Bench 
Division — Judicature  Act(Ireland),  1877  (40  <fc  41 
Vict.,  c.  57),  ss.  9,  48 — Judicature  Act  (Ireland), 
1897  (60*61  Vict.,  c.  66),  «.  &—R.  S.  C,  Or. 
XXXVI.,  r.  5  ;  Or.  XLIX.,  r.  3.]  The  pkintifis 
brought  an  action  in  the  King's  Bench  Division 
for  damages  to  their  barge,  occasioned  by  a 
collision  in  the  Eiver  Foyle,  near  Londonderry, 
owing  to  the  alleged  negligence  of  those  in 
charge  of  a  steamer  of  the  defendant?.  The 
venue  was  laid  in  the  County  of  the  City  of 
Londonderry,  admittedly  the  most  convenient 
venue,  having  regard  to  the  residences  of  the 
witnesses.  The  pleadings  raised  questions  as  to 
the  proper  navigation  of  the  respective  vessels, 
and  the  observance  of  those  in  charge  of  them  of 
certain  of  the  Regulations  for  Preventing  Col- 
lisions at  Sea.  The  Court,  on  the  application  of 
the  defendants,  made  an  order  that  aU  further 
proceedings  in  the  action  should  be  carried  on  as 
an  action  in  the  King's  Bench  Division  (Ad- 
miralty), and  the  action  disposed  of  by  the  Judge 
assigned  for  the  hearing  of  Admiralty  actions, 
assisted  by  nautical  assessors.  Sirabane  Canal 
Company  v.  London  and  North-Western  and 
Lancashire  and  Yorkshire  Railway  Companies 
K.  B.,  [1912]  2  I.  R.  147 


PRACTICE  (ADMIRALTY)— otmJJm'ited. 

2. •  Default  of  teleace— Judgment — Order 

for  sale-l  In  Admiralty  actions  in  rem  where 
the  defendant  appears,  but  delivers  no  state- 
ment of  defence,  the  plaintiff  must  take  out  a 
summons  to  fix  the  time  and  mode  of  trial,  and 
upon  proof  of  his  claim  at  the  trial  may  get 
an  order  for  sale  of  the  res  under  arrest. 
M'Carrighv.  The  Owners  of  the  Schooner"  Belle" 
Ad.,  28  I.  L.  T.  R.  50 
3.  Jurisdiction.]  A  stevedore  was  in- 
jured by  a  derrick  breaking.  The  derrick,  a 
donkey  engine,  windlass,  and  some  other 
machinery  was  being  used  to  remove  a  cross- 
beam, wlulst  the  vessel  was  at  anchor  at  Newry. 
The  stevedore  having  brought  an  action  in  rem 
in  the  Admiralty  Court,  claiming  £1,000  damages 
for  the  injuries  and  against  the  vessel: — Held, 
that  the  case  was  not  within  section  29  of  the 
Court  of  Admiralty  Act  (Ireland),  1867,  as  the 
ship  was  not  the  active  cause  of  the  damage,  and 
that  that  Court  had  no  jurisdiction.  The  writ 
was  set  aside  with  costs.  M^Eroy  v.  "  The 
Sneyd  "  AdT,  29  I.  L.  T.  317 

4. Jurisdiction  of  Local  Admiralty  Court 

—Case  fit  for  the  High  Court— Or.  LXV.,  r.  10— 
Collision  between  British  and  Belgian  ship — 
Discovery — Costs  of  shorthand  writer. ^  ^Tiere 
difficult  questions  of  law  and  of  fact  arise,  the 
case  of  a  collision  between  a  Belgian  steam 
trawler  and  a  British  steam  trawler  is  a  proper 
case  to  be  tried  in  the  High  Court,  even  though 
the  damage  is  under  £400,  and  the  judge  will 
certify  accordingly  under  Or.  LXV-,  r.  10. 
In  such  a  case,  where  there  are  no  letters  read 
at  the  trial,  the  judge  will  not  certify  for  dis- 
covery. In  such  a  case  the  judge  will  certify 
for  the  costs  of  a  shorthand  writer.  Harley  & 
Miller  v.  The  Owners  of  the  Trawler  "  Emmanuel" 
K.B.,43I.L.T.R.115 

5.  Jury — Adrmraliy   Court  Act,   1867 — 

"  Ship  " — Jurisdiction.]  A  hulk  used  for  storing 
ice,  moored  in  Valentia  Harbour,  dragged  her 
anchors  across  a  telegraph  cable,  and  injured  it. 
The  owners  of  the  cable  brought  an  action  in 
personam  in  Admiralty  against  the  owners  of 
the  hulk  for  the  damage  caused : — Held,  that 
this  hulk  was  a  "  ship  "  within  the  meaning  of 
the  Admiralty  Court  (Ireland)  Act,  1867.  A 
defendant  in  an  Admiralty  action  who  wishes 
to  have  the  case  tried  by  a  jury  must  obtain  an 
order  to  have  it  so  tried  on  the  hearing  of  the 
summons  to  fix  the  time  and  mode  of  tri?l. 
It  is  too  late  to  make  any  objection  or  applica- 
tion on  this  ground  at  the  hearing  of  the  action. 
The  Anglo-American  Telegraph  Company  v.  Dodd 
and  Pon-er  Q.  B.  (Ad.),  34  I.  L.  T.  R.  29 

6, Limitation  of  liability— Gross  tonnage 

— Navigation  spaces — Collision — Fixed  object.'] 
The  owners  of  a  steamship,  where  a  collision  has 
occurred  between  a  steamer  and  a  fixed  object, 
are  entitled  to  limit  their  liability  where  the 
collision  took  place  "  without  their  actual  fault 
or  privity."  to  the  amount  of  £8  per  ton  of  the 
ship's  toimage  in  respect  of  damages  to  ship's 
goods  or  merchandise.  In  the  case  of  a  steamer 
tonnage  means  gross  tonnage,  without  deduction 
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PRACTICE  (ADMIRALTY)— comimijed. 
for  engine-room,  and  in  calculating  such  amount 
the  plaintiffs  cannot  deduct  the  navigation 
spaces  mentioned  in  section  79  (o)  (ii)  of  the 
Merchant  Shipping  Act,  1894  (57  &  58  Vict., 
c.  60).    SS.  "  Gertrude  "  v.  Grand  Canal  Co. 

K.  B.,  4  N.  I.  J.  R.  102 

PRACTICB^BANKRUPTCY. 

See  Bankruptcy — ^Practice. 

PRACTICE— COUNTY   COURT. 
See  County  Court — Practice. 

PRACTICE— CRIMINAL   LAW. 

See  Criminal  Law — Practice. 

PRACTICE— ELECTION   PETITION. 

Sole    respondent — ^No     opposition — Costs 

1  N.  I.  J.  R.  159 
See   Local    Government — ^Election    Peti- 
tion.   4. 

PRACTICE— LAND   COMMISSION. 

See  Land  Law  (Ireland)  Acts — Practice. 

PRACTICE— LAND  JUDGES'  COURT. 
See  Land  Judges'  Court— Practice. 

PRACTICE— LAND  REGISTRY— Application 
for  discharge  of  eq^uities  by  interested 
person  not  owner 

[1917]  1  I.  R.  170  ;  [1918]  1  I.  R.  45 
See  Land  Registry.    4,  9. 
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Col. 
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PRACTICE  (MATRIMONIAL)— ALIMONY. 

1. Contempt  of  Comt— Motion  to  strike 

out  or  stay  paragraph  in  ansioer  alleging  mis- 
conduct of  petitioner.]  Where  a  respondent  was 
guilty  of  contempt  of  Court  in  failing  to  comply 
with  an  order  which  directed  him  to  pay  alimony 
to  the  petitioner,  all  proceedings  on  his  cross - 
petition  were  stayed  until  he  should  purge  such 
contempt,  but  the  Court  refused  to  strike  out 
or  to  stay  proceedings  on  a  paragraph  in  his 
answer  which  alleged  misconduct  on  the  part  of 
the  petitioner: — Setnhle,  Curtis  v.  Curtis  ([1846] 
5  Moo.  P.  C.  254)  is  no  longer  law.  Annesley  v. 
Armesley         K.  B.,  App.,  47  I.  L.  T.  R.  38,  207 

2.  Cross  petition — Costs  de  die  in  diem.] 

Notwithstanding  the  fact  that  a  cross  petition 
had  been  filed,  the  Court  ordered  the  respondent 
in  a  divorce  case  to  pay  the  petitioner's  costs 
already  incurred  and  to  be  incurred.  Rogers  v. 
Sogers  (4  Sw.  &  Tris.  82)  and  Jerris  v.  Jervis 
(unreported)  not  followed.  M'Dade  v.  M  Dade 
Mat.,  30  I.  L.  T.  R.  14 


PRACTICE  (MATRIMONIAL)— ALIMONY— con. 

3. Increase  of — Faadties  of  husband — 

Support  of  children  by  wife.]  If  the  husband  is 
relieved  from  the  obligation  of  supporting  his 
children  by  reason  of  the  custody  of  the  children 
being  given  to  the  wife,  his  faculties  are  thereby 
increased,  and  the  Court  can  increase  the  per- 
manent aUmony  already  given  to  the  wife. 
Halligan  v.  Halligan 

Mat.,  App.,  [1896]  1  I.  R.  244,  248 

4. Property  held  by  husband — ^Action  by 

wife  claiming  it  as  her  own — his  pendens  regis- 
tered by  wife.]  In  the  course  of  proceedings  for  a 
divorce  a  mensa  et  fhori  the  wife  applied  for 
alimony  and  for  the  usual  order  as  to  her  costs  of 
the  petition.  On  the  hearing  of  this  motion  it 
transpired  that  the  wife  had  issued  a  writ 
agaiDst  the  husband,  in  the  Chancery  Division, 
claiming  as  hers,  and  seeking  to  restrain  the 
husband  from  raising  money  on,  lands  held  by 
the  husband,  and  which  were  admittedly  the 
only  source  out  of  which  the  husband  could 
provide  funds  to  pay  either  alimony  or  costs 
to  the  wife,  and  that  she  had  registered  the 
writ  as  a  lis  pendens.  The  Court  made  am  order 
for  alimony  in  the  event  of  the  Chancery  pro- 
ceedings being  discontinued  and  the  lis  pendens 
being  vacated  within  periods  specified  in  the 
order ;  and  the  Court,  without  attaching  any 
condition  precedent,  made  the  usual  order  as  to 
the  wife's  costs.    M'Donnelt  v.  M'Donnell 

K.  B.,  42 1.  L.  T.  R.  102 
[iSee  Practice  (Matrimonial) — ^Divorce.    3.] 

PRACTICE  (MATRIMONIAL) -COSTS. 

1. 'Decree  for  separation — Adultery   of 

xcife.]  The  costs  of  a  wife,  who  had  no  separate 
estate,  and  who  was  found  guilty  of  adultery, 
ordered  to  be  paid  by  the  husband.  Judgment 
will  not  be  stayed  until  the  costs  are  paid  in  such 
a  case.     Francis  v   Francis 

N.  P.,  Gibson,  J.,  32 1.  L.  T.  R.  Ill 

2. Petition  by  wife — Compromise  without 

knowledge  of  wife's  solicitor — Refusal  of  husband  to 
pay  wife's  solicitor's  costs — Order  for  payment  by 
h/usbarid.]  Where  a  wife  presented  a  petition 
for  a  divorce  a  mensa  et  thoro  on  the  ground  of 
cruelty,  and  then,  after  the  husband  had  filed 
his  answer,  returned  to  cohabitation  without 
the  knowledge  of  her  solicitor,  the  Court,  upon 
the  application  of  the  wife's  solicitor,  whose 
costs  the  husband  had  refused  to  pay,  and 
against  whom  no  impropriety  in  connection 
with  the  case  was  alleged,  ordered  the  husband 
to  pay  to  the  wife's  solicitor  the  wife's  costs  in 
the  cause  and  also  the  costs  of  the  application. 
O'Neill  V.  O'Neill  K.  B.,  42  I.  L.  T.  R.  281 

PRACTICE  (MATRIMONIAL)— DIVORCE. 

1. A  mensa  et  thoro — Wilful  neglect  con- 
ducing to  adultery — Discretionary  bar — Exercise 
of  discretion.]  If  a  husband  by  wilful  neglect 
has  conduced  to  his  wife  s  adultery,  such  con- 
duct on  his  part  constitutes,  according  to  the 
matrimonial  law  as  now  administered  in  Ireland, 
a  discretionary  bar  to  the  granting  of  a  divorce 
a  mensa  et  thoro.    Such  wUful  neglect,  when  it 
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PRACTICE  (MATRIMONIAL)— DIVORCE— com. 

has  conduced  to  adultery,  is  not  however  an 
absolute  bar  to  relief ;  it  rests  in  the  discretion 
of  the  Court.    Scovell  y.  8cove.ll 

Mat.,  [1897]  1 1.  R.  162 

2. Previous    divorce    in    England    of 

parties  domiciled  in  Ireland — Jurisdiction.']  A., 
a  domiciled  Irishman,  iutermprried  with  B.,  an 
Irishwoman,  at  Bombay,  India,  on  March  4th, 
1 878.  There  was  one  child  issue  of  the  marriage. 
In  November,  1883,  A.  presented  a  petition  for 
a.  divorce  to  the  High  Court  in  England,  on  the 
ground  of  B.'a  adultery  with  G.  B.  did  not 
defend  the  suit,  and  on  July  15th,  1884,  a  decree 
nisi  was  made,  and  also  an  order  as  to  the 
custody  of  the  child.  On  January  27th,  1885, 
the  decree  nisi  was  made  absolute.  On  April 
15th,  1886,  an  order  was  made  varying  the 
trusts  of  the  settlement  executed  on  'the 
marriage  of  A.  and  B.  B.  subsequently  went 
through  the  ceremony  of  marriage  with  C  ,  and 
lived  with  him  as  his  wife.  The  trustees  of  the 
settlement  afterwards  refused  to  obey  the  order 
of  April  15th,  1886,  on  the  ground  that  A.  and 
B.  were  domiciled  in  Ireland  at  the  time,  and 
that  therefore  the  Enghsh  Court  had  no  juris- 
diction to  entertain  the  divorce  proceedings. 
On  April  7th,  1896,  A.  presented  a  petition  for 
divorce  a  mensa  et  thoro  to  the  High  Court  in 
Ireland,  on  the  ground  of  B.'s  adultery  with  O., 
alleging  that  the  English  divorce  was  not 
binding.  The  Court  was  of  opinion  that  the 
real  object  of  the  suit  was  to  enable  the  petitioner 
to  obtain  a  private  Act  of  Parliament  for  the 
dissolution  of  the  marriage,  and  being  of  opinion 
that  a  decree  of  divorce  a  mensa  et  thoro  was  not 
a  necessary  preliminary  to  such  an  Act,  dis- 
missed the  petition.  Observations  on  the 
practice  of  appearing  without  protest  against 
the  jurisdiction  of  the  Court.  Sinclair  v. 
Sinclair  Mat.,  App.,  [1896]  1 1.  R.  603,  613 

3. Petition  by  wife — -Registered  by  wife 

as  a  lis  pendens  against  the  husband's  property.] 
A  wife,  having  presented  a  petition  for  a  divorce 
u.  mensa  et  thoro  on  the  ground  of  cruelty  and 
adultery,  registered  the  petition  as  a  Us  pendens 
against  the  husband's  property.  Upon  an 
application  by  the  husband  that  the  lis  pendens 
so  registered  should  be  vacated  at  the  cost  of  the 
wife'p  soUoitor,  the  Court  I- eld  that  in  Ireland  a 
lis  pendens  cannot  be  vacated  without  the 
consent  of  the  person  who  registered  it,  and 
refused  the  application  with  costs.  M'  Dormell  v. 
M'Donnell  K.  B.,  42  I.  L.  T.  R.  212 

[See  Practice  (Matrimonial)— Alimony.  4.] 

4.  — — ■  Jury  panel— (So^ciewc^  of  particulars 
of  acts  of  adultery  alleged— Petition — Affidavit  of 
innocence  by  person  seeking  further  pa/rticulars — 
Discovery  of  documents.]  Upon  a  summons  to 
fix  time  and  mode  of  trial  of  a  petition  for 
divorce,  the  Court  may  fix  the  place  of  trial,  and, 
if  the  case  is  to  be  tried  before  a  jury,  may  make 
an  order  as  to  the  panel  from  which  the  jury  is  to 
be  selected.  Such  generality  as  to  the  adultery 
alleged  as  will  not  embarrass  the  party  charged 
will  be  allowed  in  the  petition : — Semble,  that 
in  divorce  case   an  affidavit  of  innocence  is  not 


PRACTICE  (MATRIMONIAL)— DIVORCB^cojt. 

required  from  the  party  asking  for  fiirther 
particulars  of  the  acts  of  adultery  charge4.  An 
order  for  discovery  wiU  be  made  against  a  i  party 
upon  the  uncontradicted  affidavit  of  the  soflicitor 
for  the  opposite  party  to  the  effect  th^t  the 
party  against  whom  the  order  is  sought  has 
material  documents  in  his  possession  or  power. 
Bishop  V.  Bishop  Mat.,  43  I.  L.  T.  R,  38 

PRACTICE  (MATRIMONIAL)— GUARDIAN 
AD  LITEM, 
Insane  respondent — Applicability  of  G.  0., 
1892.]  The  Court  has  jurisdiction  to  appoint 
a  guardian  ad  litem  to  a  respondent  who  is  of 
unsound  mind  in  matrimonial  proceedings, 
B.  (otherwise  D.)  v.  D. 

Mat.,  30  I.  L.  T.  R.  122 

PRACTICE    (MATRIMONIAL)  —  NEW   TRIAL 

MOTION. 
Trial  before  a  Judge  without  a  \\ay~AppeaU~ 
Judicature  (Ireland)  Act,  1897  (60  cfc  61  Vict., 
c.  66)— iJ.  S.  G.  (Ireland)  Or.  LXX.,  r.  46; 
Or.  XXXIX.,  r.  1.]  The  existing  Rules  and 
.  Orders  of  the  late  Probate  and  Matrimonial 
Division  remaining  in  full  force  until  altered, 
notwithstanding  the  fusion  of  that  Court  with 
the  Queen's  Bench  Division  (see  the  .Judicature 
(Ireland)  Act,  1897,  s.  5),  an  application  for  a 
rehearing,  or  to  change  verdict  and  judgment, 
in  a  probate  or  matrimonial  cause  tried  without 
a  jury,  should  be  by  appeal  to  the  Court  of 
Appeal.     Gurm  v.  Gunn 

Q,  B.,  [1898]  2  I.  R.  300  ;  32  I.  L.  T.  R.  69 

PRACTICE    (MATRIMONIAL)— NULLITY    OF 
MARRIAGE. 
1. Domicil     of     respondent  —  Act     on 

petition:- — Divorce — Jurisdiction.]  The  Court  has 
jmrisdiotion,  in  a  suit  for  a  decree  of  nullity  of 
marriage,  to  determine  the  validity  of  a  marriage 
contracted  in  Ireland,  irrespective  of  any 
question  as  to  the  respondent's  domicil  or  place 
of  residence.  In  a  suit  for  a  divorce  o  mensa  et 
thoro,  in  order  to  give  the  Court  jurisdiction, 
it  must  be  shown  either  that  the  respondent's 
domicil  was  Irish  when  the  suit  was  instituted, 
or  that  he  had  a  sufficient  residence  in  Ireland 
to  give  the  Court  jurisdiction  to  grant  such 
relief.  A  petition  was  presented  for  a  decree  of 
nullity  of  marriage  on  the  ground  of  the  previous 
marriage  of  the  respondent  with  a  wife  still 
alive ;  and  in  the  alternative,  for  a  divorce  a 
mensa  et  thoro  on  the  ground  of  adultery  and 
cruelty.  The  so-called  marriage  took  place  in 
Ireland,  where  the  petitioner  was  domiciled  and 
resided.  The  respondent,  who  was  originally 
domiciled  in  Ireland,  was  served  with  the 
citation  in  England,  and  filed  an  action  petition 
objecting  to  the  jurisdiction  of  the  Court  on 
the  ground  that  he  was  domiciled  and  resident 
in  England.  The  Court,  on  the  evidence,  held 
that  the  respondent  had  abandoned  his  English 
domicil,  and  reverted  to  his  Irish  domicu  of 
origin,  and  that  his  domicil  was  Irish  both  at 
the  time  of  the  marriage  with  the  petitioner,  and 
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,   MARRIAGE — cmtiniied. 
at )  the  oommenoement  of  the  suit,  and  over- 
ruled the  act  on  petition.    Sproule  v.  Hopkins 

K.B.(Mat.),[1903]2I.R.133;2N.I.J.R.225 

2. Domicil  of  respondent — Petition  for 

declaration  of  nullity  of  marriage  celebrated  in 
India — Bespondeni  domiciled  and  resident  in 
Ireland — Jurisdiction.']  A.,  »  domiciled  Irish- 
man, intermarried  in  Ireland  with  B.,  and  after- 
ward.s,  during  B.'s  lifetime,  went  through  the 
ceremony  of  marriage,  according  to  the  rites  of 
the  Church  of  England,  with  C.  at  Kashmir,  in 
India.  C.  presented  a  petition  to  have  the 
marriage  in  India  declared  null  and  void,  and 
the  citation  was  served  upon  A .  at  his  residence 
in  Dublin.  The  petition  contained  no  allegation 
relating  to  the  domicil  of  the  petitioner  then 
resident  in  England.  The  respondent  did  not 
appear : — Held,  that  the  respondent's  domicil 
and  residence  in  Ireland  gave  the  Court  juris- 
diction, and  (the  facts  haviag  been  proved )  the 
marriage  in  India  was  accordingly  declared  null 
and  void.  Johnson  (falsely  called  Cooke)  v.  Cooke 
Q.B.,  [1898]2I.R.130 

PRACTICE  (MATRIMONIAL)— PARTICULARS. 

1.  Alleged  adultery — Plea  of  non-access — 

Question  for  the  jury — Form  of  order.]  In  a 
petition  for  divorce  on  the  ground  of  alleged 
cruelty  and  adultery,  the  respondent  in  his 
answer  repUed  that  the  petitioner  had  been 
guilty  of  adultery  with  some  person  or  persons 
unknown,  and  further  pleaded  non-access  by 
the  respondent  to  the  petitioner  within  12 
months  before  the  birth  of  the  petitioner's 
last  child : — Held,  that  13ie  plea  of  non-access 
was  good,  as  it  was  a  question  for  the  jury,  and 
the  mere  fact  that  the  petitioner  and  respondent 
were  living  in  the  same  house  would  not  pre- 
clude the  respondent  from  giving  evidence  of 
non-access.  Held  also,  that  the  petitioner  was 
entitled  to  particulars  of  the  alleged  acts  of 
adultery  relied  on  by  the  respondent.  Keys  v. 
Keys  Mat.,  34 1.  L.  T.  R.  190 

2.  Alleged  cruelty — Amendment  of  peti- 
tion— Notice  of  motion — Summons — Particularity 
of  allegations  of  cruelty — G.  0.  LXX.,  rr.  25,  29.] 
In  a  petition  for  divorce  a  mensa  et  thoro  on  the 
ground  of  cruelty,  general  allegations  of  "  great 
unkindness  and  cruelty "  and  "  violent  and 
abusive  language "  are  not  sufficient.  An 
application  by  the  respondent  that  the  peti- 
tioner be  ordered  to  amend  her  petition  and  to 
give  particulars  of  the  acts  of  cruelty  may  be 
made  on  notice  of  motion.     Bell  v.  Bell 

Mat.,  31 1.  L.  T.  R.  42 

3.  Sufficiency    of — Adultery — Order    in 

Chambers — Motion  to  discharge — Appeal — Ad- 
journment into  Court — Counsel — Or.  LIV., 
r.  16.]  In  his  answer  to  a  petition  brought 
by  his  wife  for  restitution  of  conjugal  rights  the 
respondent  alleged  that  she  had  committed 
adultery.  The  charges  against  her,  as  specified 
in  the  respondent's  answer,  particulars,  and 
affidavit  were  substantially  as  follows : — Para- 
graph 3.     The  respondent  says  that  the  peti- 
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— continued. 
tioner,  on  the  4th  August,  1890,  and  frequently 
in  the  year  1890,  and  on  the  31st  January,  1891, 
and  frequently  during  the  year  1891,  and 
during  the  year  1892,  and  in  particular  on  the 
21at  and  26th  November,  1892,  and  up  to  June, 
1893,  visited  C.  at  his  office  (naming  it),  and  on 
divers  of  such  occasions,  which  occurred  some- 
times two  or  three  times  a  week,  including  the 
4th  August,  1890,  and  31st  January,  1891, 
committed  adultery  with  him.  The  respondent 
is  unable  to  furnish  more  exact  particulars  of 
the  dates.  Paragraph  4.  Between  the  middle 
and  end  of  July,  1892,  the  petitioner,  at  the  S. 
Hotel,  Dublin,  and  in  July  or  August  (as  I 
believe,  on  the  22nd  July),  1892,  at  L.'s  hotel, 
Cork,  committed  adultery  with  H.  S.  Para- 
graph 5.  On  the  21st  November,  1892,  the 
petitioner,  at  L.'s  hotel,  Cork,  committed 
adultery  with  0. : — Held,  that  the  petitioner 
was  not  entitled  to  require  further  particulars 
as  regards  the  charges  contained  in  paragraphs 
3,  4,  or  5  of  the  answer.  The  petitioner  issued  a 
summons  for  further  particulars.  The  applica- 
tion was  refused.  The  petitioner  then  moved 
to  set  aside  the  order  made  in  Chambers,  or 
in  the  alternative,  for  leave  to  appeal: — Held, 
that  the  petitioner,  being  desirous  of  appealing 
against  the  order  made  in  Chambers,  ought  to 
have  adopted  the  course  of  applying  that  the 
case  should  be  adjourned  from  Chambers  into 
Court,  which  application  would  have  been 
granted  as  a  matter  of  course.  Mahony  v. 
Mahony  Mat.,  App.,  [1895]  1 1.  R.  309,  320 

PRACTICE     (MATRIMONIAL)  —  PLACE     OF 
TRIAL. 

A  petition  for  divorce  u,  mensa  et  thoro  may 
be  sent  down  for  trial  to  an  assize  town.  Gorman 
V.  Gorman  Q.  B.  (Mat.),  [1899]  2  I.  R.  130  ; 

3  N.  I.  J.  R.  65 

Matrimonial  suit — Compromise — Order  for 

payment     of     costs     to     petitioner's 
solicitor  [1899]  2  I.  R.  128 

See  Solicitor- Bill  of  Costs.    63. 

PRACTICE— PETTY  SESSIONS. 

See  Justices — Practice  (Petty  Sessions). 

PRACTICE— PROBATE. 

See  Cases  under  Probate  (and  Administra- 
tion)— Grant  of  Probate. 
Probate  (and  Administration — Grant 

of  Administration. 
Probate  (and  Administration)- Prac- 
tice. 

PRACTICE   (REVENUE)— PLEADING. 

InformationDefence — Plea  of  general  issue.] 
A  defendant  to  an  information  brought  by  the 
Attorney-General  on  the  Revenue  Side  of  the 
King's  Bench  Division  to  enforce  payment  of 
income  tax  is  entitled  to  plead  the  general  issue. 
Attorney-General  v.  M'Cormack 

K.  B.,  [1903]  2 1.  R.  517  ;  37  I.  L.  T.  R.  152  ; 
3  N.  I.  J.  R.  301 
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PRACTICE— VENUE— Transitory— Against  Ex- 
cise 17 1.  C.  L.  R.  641 
See  Revenue — Offences.    1. 
And  see  Practice — Place  of  Trial. 

I*R£CIPE — Tenant    to — Common     recovery — 
Seisin  [1913]  2  I.  R.  281,  290 

See  Estate  Tail. 

PRECATORY  TRUST. 

See  Will — Precatory  Trust. 

[1916]  1 1.  R.  21 

See  Will— Absolute  Gift.    5. 

Legatee,  wbetber  taking  beneficially  or  in 

trust  [1907]  1 1.  R.  507, 510  ; 

41 1.  L.  T.  R.  155 
See  Trust.    1. 

PREDECESSOR— Settlement— Settlor 

[1907]  2  I.  R.  400 
See  Revenue — Succession  Duty.    4. 

PRE-EMPTION. 

■  By  landlord— Right  to  abstract  of  title 

See  Land  Law  Acts — Sale   of   Tenancy. 
8-38. 

Lease  with  option  of  purchase — Specific 

devise  of  demised  premises 

[1896]  1 1.  R.  370 
-See  Will — Speciflc  Devise.    2. 

Right  of — Shares  in  company — Effect  on 

value — ^Estate  duty 
[1904]  2  I.  R.  644  ;  [1905]  2  I.  R.  644  ; 
38  I.  L.  T.  R.  117 
See  Revenue — Estate  Duty.    17. 

Tenant's    right    of — Court    letting^ — Land 

I.aw  (Ireland)  Act,  1896,  s.  40 

[1897]  1 1.  R.  186,  265 
See  Land  Purebase  Acts — Sale  by  Land 
Judge.    5. 

Tenant's    right    of — Land   Law   (Ireland) 

Act,  1896,  s.  40        [1896]  1  I.  R.  614 
iSee  Land  Purchase  Acts— Sale  by  Land 
Judge.    15. 

PREFERENTIAL    CLAIM— Bankruptcy— Rent 
of  telephone  [1907]  2  I.  R.  559 

See  Crown  Debt.    I. 

PREFERENTIAL    PAYMENT— Contract— lUe- 
gaUty  [1902]  2  I.  R.  422 

See  Bankruptcy — ^Fraudulent  Preference. 
4. 

PREMIUM. 

Insurance       company  —  Admiaistrator'e 

bond — Allowance  out  of  estate 

[1900]  1 1.  R.  292 
See  Probate  (and  Administraflon)- Ad- 
ministration Bond.    4. 

PoUcy  of  insurance — Payment  by  puisne 

mortgagee  [1899]  1 1.  R.  6, 12 

See  Salvage.    2. 

PREMIUMS. 

Life  assurance- — Void  policy — ^Recovery  of 

premiums  46  I.  L.  T.  R.  214 

iSee  Insurance,  Policy  of.    4. 


PREMIUMS— contmued. 

— ■ —  Payment  by  person  other  than  the  |  in- 
sured— Marriage  settlement — Suocesssion 
[1906]  2  I.  R.  122  ;  40  I.  L.  T.  R,.  95 
See  Revenue-Succession  Duty.    3.    ] 

PREROGATIVE— The  King  suing  by  Secretary 
of  State — Selection  of  Court 
[1901]  1  I.  R.  346 ;  1  N.  I.  J.  R.  204 
See  Practice — Transfer  of  Action.    19. 

PRESBYTERIAN    BURIAL    GROUND— Right 
of  burial  33  I.  L.  T.  R.  46 

See  Graveyard.    5. 

PRESBYTERY — ^Rooms  in — Separate  dwelling 

47 1.  L.  T.  R.  197 
iSee  Parliament — Franchise.    169. 

PRESCRIPTION. 

Easement   —   Extinguishment   —   Land 

Judge's  conveyance 

[1898]  1  I.  R.  272 
See  Easement.    6. 

Lateral  support — ^Knowledge — Evidence 

[1900]  2  I.  R.  269 
See  Easement .    4. 

Watercourse — Artificial  channel 

[1900]  2 1.  R.  325,  340 
See  Easement.    14. 

[1898]  2 1.  R.  532  ;  [1900]  2 1.  R.  664 
See  Easement.    2. 

Public  right  of  fishing     [1912]  1  I.  R.  61 

See  Fishery.    5 

Right  of  way — Holdings  under  common 

landlord  [1913]  2  I.  R.  322 

See  Way.    2. 

Several  fishery — User  by  public 

[1908]  1  I.  R.  358  ;  [1909]  1  I.  R.  237 
See  Fishery.    9. 

PRESENTMENT  by  Grand  Jury,  to  stop   up 
road — Presumption  of 

[1918]  1  I.  R.  402 
See  Highway.    18. 

PRESENT   TENANCY. 

Determined  before  Irish  Land  Act,  1909 — 

AppUoation    to    fix    fair    rent   under 

section  65  (1)   [1912]  1  I.  R.  429,  445  ; 

46  I.  L.  T.  R.  189 

See  Land  Law  Acts — Fair  Rent.    36,  65. 

Held  by  tenants  in  common — ^Mortgage  of 

[1901]  2  I.  R.  61  ;  34  I.  L.  T.  R.  155 
See  Land  Law  Acts— Conjunct  Tenant. 
3. 

On  expiration  of  first  statutory  term — 

Resumption  by  landlord 

[1910]  1 1.  R.  121  ;  44 1.  L.  T.  R.  57 
See    Land    Law    Acts— Resumption    by 
Landlord.    2. 

Pastoral  holding — ^Lands  in  urban  area*— 

Covenant  to  build — Not  enforced  for 
many  years — Waiver  of  covenant 

[1914]  1 1.  R.  35 
See  Land  Law  Acts— Fair  Rent    33. 
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PRESENT   TENANT. 

jSee  Land  Law  Acts— Present  Tenant. 

Lessee — Arrears  of  rent  recoverable 

[19061  2  I.  R.  79  ;  40  I.  L.  T.  R.  41 
See  Land  Law  Acts — Fail  Rent.    34. 

Present  or  future  tenant — Alteration  in 

holding — Land  Law  Act,  1881,  s.  21 
[19061  1  L  R.  1  ;  38  I.  L.  T.  R.  154  ; 
39I.L.T.R.128,217 
See  Land  Law  Acts — Present  Tenant.    3. 

Surrender — Land     Law     (Ireland)    Act, 

1881,  a.  20  [1894]  2 1.  R.  590  ; 

28  1.  L.  T.  R.  59 

iSee  Landlord  and  Tenant — Surrender.    8. 

PRESENTMENT— GRAND   JURY. 

,See  Cases  and  References  under  Grand 
Jury. 

Evidence — Liability  of  county  to  repair 

road  [1908]  2  I.  R.  101 

See  Local  Government — Roads.    42. 

PRESUMPTION. 

Advancement — Evidence  to  rebut 

[1901]  1 1.  R.  360  ;  35  I.  L.  T.  R.  81  ; 
1  N.I.  J.  R.  135 
See  Will— Condition.    19. 

Against  crime — Suicide 

[1905]  2  I.  R.  1,  26 
See  Insurance,  Policy  of.    10. 

Contra  spoUatorem    [1901]  2  I.  R.  189,  615 

Date  of  signature  [1895]  2  I.  R.  544  ; 

29 1.  L.  T.  R.  20 
iSee  Parliament — Franchise.    126. 

Death  36  I.  L.  T.  R.  173 

See  Probate  (and  Administration) — Grant 
of  Probate.    1. 

Death  of  cestui  que  vie — -Lease  for  lives — 7 

Wm.  IIL,  c.  8  (Jr.)     [1901]  2  I.  R.  692 
See  Landlord  and  Tenant — Lease.    40. 

Death  of  cestui  que  vie — Lease  for  lives 

and  years — 7  Wm.  III.,  c.  8  (Ireland) 
[1911]  2  I.  R.  398, 419 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    41. 

In  favour  of  vesting    [1906]  1 1.  R.  333,  353 

See  wm— Vesting.    H. 

Knowledge  and  approval  of  contents  of 

will  [1894]  11.  R.  7 

See  Probate  (and  Administration) — Grant 
-   of  Probate.    18. 

Legal  origin  [1910]  2  I.  R.  644  ; 

45 1.  L.  T.  R.  156,  275,  276  note 
See  Higliway.    2. 

Lost  grant — ^User  for  less  than  forty  years 

[1898]  2 1.  R.  532  -  [1900]  2  I.  R.  664 
See  Easement.    2. 

Nomination  of  lives — Renewable  lease 

[1907]  2  I.  R.  617 
See  Landlord  and  Tenant— Lease.    28. 

No  presumption  of  law  as  to  existence  of 

state  of  facts  anterior  to  date  when 
shown  to  exist — Certificate  of  Home 
Secretary  re-admitting  to  British 
nationality  not  conclusive  as  to  prior 
foreign  naturalization  [1914]  2  I.  R.  249 
iSee  Justices- Case  Stated.    2. 


PRESUMPTION— corfKMcd. 

Paternity — Evidence  to  rebut 

[1904]  1 1.  R.  434 
See  Illegitimacy. 

Payment  of  charge  by  tenant-for-life 

[1904]  1 1,  R.  130, 146 
See    Tenant-tor-Life    and    Remainder- 
man.   10. 

Payment  of  interest — ^Mortgagee  owner  of 

part  of  mortgaged  lands 

[1906]  1 1.  R.  370 
See  Limitations,  Statute  of — Realty.    31. 

Payment  of    quit   rent   by   persons    not 

liable — Lost  grant 
[1904]  1  I.  R.  474,  480;  38 1.  L.  T  R.  105, 139 
See  Lost  Grant.    2. 

Release  of  covenant       [1895]  2  I.  R.  504  ; 

29I.L.T.R.2 
See  Landlord  and  Tenant — Lease.    13. 

Satisfaction  of  portion  bv  legacy,  rebutted 

■^[1911]  1 1.  R.  113 
See  Satisfaction. 

Woman  of  55  being  past  child-bearing 

34  I.  L.  T.  R.  135 
See  Settlement — Construction.    36. 

PREVIOUS     STATEMENT     BY     WITNESS— 
Admissibility       [1918]  2  I.  R.  361,  377 
See  Practice— Evidence.     8. 

PREVIOUS   DECISION. 

Reviewing — Practice.]  The  King's  Bench 
Division,  in  a.  case  in  which  there  is  no  appeal, 
has  power  to  review,  and  to  refuse  to  follow,  a 
previous  decision  of  the  Court ;  but  before 
doing  so,  a  Court  will  be  constituted,  to  which 
each  member  will  be  summoned,  in  order  that 
he  may  have  an  opportunity  of  attending.  R. 
(Collins)  V.  Justices  of  County  Cork 

K.  B.,  [1906]  2  I.  R.  487 
PRICE. 

Estimation  of — Zone  limits — Jurisdiction 

of  Estates  Commissioners 
[1908]  1  I.  R.  Ill,  119;  41  I.  L.  T.  R.  140,  244 
See  Land  Purchase  Acts — ^Advance.    23. 
— ■ —  Compulsory     purchase     under     Evicted 
Tenants  Act,  1907 — ^Mode  of  ascertain- 
ing [1909]  1 1.  R.  35 
See  Land  Purchase  Acts — Evicted  Tenant. 
12. 

Sale  within  zones — Jurisdiction  of  Estates 

Commissioners    [1908]  1 1.  R.  161, 172  ; 
41  I.  L.  T  R.  194 ;   42  I.  L.  T.  R.  35 
See     Land      Purchase     Acts— Separate 
Estate.    3. 

Superior  interest — Principle  on  which  to  be 

assessed  [1904]  1  I.  R.  368,  496,  500  ; 
38  I.  L.  T.  R.  241  ;   39  I.  L.  T.  R.  8 

See  Land  Purchase  Acts— Superior  In- 
terest.   34,  42. 

Tithe  Rentcharge— Redemption, 

PRINCIPAL   AND   AGENT. 

1. Agency      contract  —  Construction  — 

Commission — Orders  incomplete  at  termination  of 
agency.']  A  contract  for  agency  provided  that 
the  agent  was  to  be  paid  a  commission  for  work 
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PRINCIPAL  AND  AGEVt—continned. 
done  or  supplied  in  Ireland  from  the  date  of 
the  contract  at  6iper  cent,  on  amount  of  orders; 
that  the  contract  should  be  terminable  on 
notice,  neither  party  to  be  entitled  to  com- 
pensation, but  the  agent  to  receive  (on  the  ter- 
mination of  the  contract)  such  commission  as 
should  have  been  earned,  and  should  be  or 
become  payable: — Held,  that  on  the  terms  of 
the  agency  contract  thp  plaintiff  (the  agent) 
wa3  not  entitled  to  be  paid  commission  in  respect 
of  work,  the  order  for  which  was  obtained  by  his 
negotiatiion,  but  whifch  was  not  done  until  after 
the  agency  had  been  determined.  Hilton  v. 
HelMwell  Q.  B.,  [1894]  2  I.  H.  94 

2. Authority  —   Waiver.l     Subsequent 

waiver,  by  an  authorised  agent,  may  invalidate 
a  previously  written  letter  forbiddirig  a  trades- 
man to  execute  orders,  except  on  express 
personal  instructions.  Nash  v.  Lord  Muskerry 
Co.  Ct.,30I.  L.T.37 

3. Contract  by  agent — Corporation — No 

authority  under  seal — Want  of  mutuality — With- 
drawal— Batification.']  Though  subsequent  rati- 
fication may  supply  the  want  of  authority  in  an 
agent  at  the  time  of  his  acceptance  of  an  offer, 
it  must  be  shown  in  such  a  case  that  there  was  a 
contract  purporting  to  be  made  by  and  with  the 
agent,  which  if  the  agent  had  authority,  would 
be  a  valid  binding  contract.  At  a  meeting  of  a 
dispensary  committee,  an  agreement  in  writing 
for  the  purchase  by  them,  as  agents  for  the  Board 
of  Guardians,  from  the  defendant  for  £60,  of  a 
plot  of  land  for  a  doctor's  residence  and  dis- 
pensary, was  signed  by  the  defendant  and  by 
the  chairman  on  behalf  of  the  committee.  The 
committee  had  at  the  time  no  authority  from  the 
Board  of  Guardians  to  contract  for  the  purchase 
of  la'nd.  The  defendant  subsequently  withdrew 
his  ofier,  and  refused  to  carry  out  the  agree- 
ment. After  such  withdrawal  and  refusal  the 
agreement  came  before  the  Board  of  Guardians, 
and  it  was  approved  by  them.  Neither  the 
agreement  nor  the  approval  was  under  seal. 
In  a  suit  by  the  guardians  for  specific  perform- 
ance : — Held,  that- — there  being  nothing  under 
the  seal  of  the  guardians  to  give  effect  to  the 
agreement  in  the  only  way  in  which  they  could 
bind  themselves — there  was  not  any  contract 
which  could  be  ratified  by  them,  so  as  to  make 
their  approval  relate  b^ck  to  the  date  of  the 
agreement,  and  thus  render  the  withdrawal  by 
the  defendant  inoperative ;  and  that  the 
guardians  were  not  entitled  to  enforce  the  agree- 
ment. Mayor,  die,  of  Kidderminster  v.  Hard- 
wick  (L.  R.  9  Ex.  13)  and  Mayor,  &c.,  of  Oxford 
V.  Crow  ([1893]  3  Ch.  535)  followed.  BoUon 
Partners  v.  Lambert  (41  Ch.  D.  295)  and  In  re 
Portuguese  Consolidated  Copper  Mines,  Limited 
(45  Ch.D.  16),  distinguished.  Athy  Guardians  v. 
Murphy  V.-C,  L1896]  1 1.  R.  65 

4. Employed  to  sell  house — Sescission  of 

employment — Subsequent  sale  to  third  party — 
Right  of  agent  to  commission — Estoppel — Accord 
and  satisfaction.]  The  plaintiffs  were  employed 
by  the  defendant  to  negotiate  a  sale  of  defen- 
dant's business,  on  the  terms  that  they  were  to 
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receive  a  commission  if  they  found  a  purchaser 
but  that  if  no  sale  there  was  to  be  no  charge.  The- 
plaintiffs  advertised  the  business  for  sale,  and,  in 
October,  1904,  introduced  to  the  defendant  one 
N,,  as  a  possible  purchaser,  who  inspected  the 
premises  and  stock,  but  made  no  offer.  In 
February,  1905,  defendant,  with  the  approval  of 
plaintiffs,  decided  not  to  sell.  In  May,  1905, 
plaintiffs  claimed,  and  were  subsequently  paid, 
a  small  sum  for  their  out-of-pocket  expenses  in 
the  matter.  In  June,  1905,  defendant  con- 
sulted a  friend  C.  as  to  the  sale  of  the  business. 
C.  knew  N.,  and  knew  he  was  looking  out  for  a 
business  of  the  kind,  but  did  not  know  of  his 
introduction  to  defendant  by  plaintiffs.  He 
suggested  N.  to  defendant  as  a  likely  purchaser, 
and  subsequently  communicated  with  N.,. 
advising  him  to  purchase.  N.  inspected  the 
premises  and  stock,  and  made  an  ofier,  and, 
after  some  negotiations  between  the  defendant, 
N.,  and  a  third  party,  a  price  was  fixed,  at 
which  N.  bought  the  business.  The  plaintiffs 
having  brought  an  action,  claiming  commission 
on  the  purchase-money,  the  jury  found  that  the 
sale  reaUy  and  substantially  proceeded  from  the 
plaintiff's  acts,  and  found  for  the  plaintiffs  for  the 
amount  of  commission  claimed: — Held,  by  the 
King's  Bench  Division  (Lord  O'Brien,  L.C.J. , 
and  Madden,  J. ;  Wright,  J.,  diss.),  and  by  the 
Court  of  Appeal,  that  the  verdict  in  favour  of  the 
plaintiffs  could  not  be  sustained  on  the  evidence, 
and  that  verdict  and  judgment  should  be  entered 
for  the  defendant.    Brandon  v.  Eanna 

K.  B.,  App.,  [1907]  2 1.  B.  212,  227 

5. Joint  liability  of  principal  and  agent — 

Purchase  on  credit — Evidence  of  authority — 
Verdict  and  judgment  against  both,  principal  and 
agent — Misdirection.]  P.  0.  purchased  a  number 
of  sheep  from  iJ.  in  a  market,  and  gave  a  bill  for 
the  price  of  the  same ;  he  resided  with  his 
mother,  jB.  0.,  on  her  farm,  and  there  was  some 
e-vidence  that  he  was  in  the  habit  of  buying  and 
selling  cattle  for  her,  but  there  was  no  evidence 
that  he  had  on  any  previous  occasion  purchased 
on  credit  as  her  agent.  The  bill  was  dishonoured 
on  maturity,  and  B.  thereupon  sued  P.  0.  and  his 
mother  for  the  price  of  the  sheep.  On  the  evi- 
dence aforesaid  the  jury  found  that  this  particular 
purchase,  which  was  on  credit,  was  made  by 
P.  0.  on  behalf  of  his  mother,  B.  0.,  and  with  her 
authority  ;  and  further,  that  the  parties  intended 
that  P.  0.  himself  should  also  be  liable,  and 
awarded  to  the  plaintiff  the  full  sum  claimed. 
The  jury  found  a  verdict  for  the  plaintiff  against 
both  defendants  for  the  said  sum,  the  Judge 
declining  to  direct  in  favour  of  B.  0.,  though 
required  so  to  do  by  her  counsel : — Held,  that, 
on  these  facts,  the  verdict  entered  against  B.  0. 
should  be  set  aside,  and  a  verdict  entered  for 
her.     Butherford  v.  Ounan 

K.  B.,  [1913]  2  I.  R.  265 

6. Judgment    against   agent— Bight    to 

sue  undisclosed  principal — Election — Time  for.] 
Where  an  agent  having  made  a  contract  in  his 
own  name  has  been  sued  on  it  and  judgment 
obtained  against  him,   an   action  will  not   lie 
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against  the  principal  on  the  same  contract, 
although  satisfaction  has  not  been  obtained  on 
the  judgment  against  the  agent,  and  although 
the  plaintifl  was  not,  until  after  the  recovery  of 
the  said  judgment,  aware  of  the  existence  of  a 
principal.  The  right  of  election  to  sue  either 
the  agent  or  principal  is  determined  where 
either  of  them  has  been  sued  to  judgment, 
though  the  fact  of  the  agency  was  not  discovered 
until  after  the  date  of  the  judgment.  Jordie  dh 
Co.  V.  James  Gibson    Co.  Ct.,  28  I.  L.  T.  R.  83 

7. Liability  oJ  agent.]  Defendant  bought 

a  pig  from  plaintiff,  sent  the  pig  in  charge 
of  the  plaintifl  to  the  railway  station  for 
delivery.  When  the  pig  arrived  at  the  railway 
station  it  was  rejected  by  defendant's  servant, 
on  the  ground  that  its  leg  was  broken : — Held 
(reversing  Shaw,  C.C.J.),  that  defendant  made 
plaintiff  his  special  agent,  at  his  own  risk,  and 
that  if  defendant  insisted  on  the  pig  being 
delivered  safe  and  sound  at  the  railway  station, 
it  ought  to  appear  on  face  of  the  purchase  note. 
Connor  v.  SlMtery 

Cir.  Cas.,  O'Brien,  J.,  30  I.  L.  T.  150 

8. Non-disclosure   of   agency.]     Where 

the  defendant  ordered  articles  of  furniture  to 
be  fitted  up  in  a  room  in  a  relative's  house 
where  he  was  working,  and  never  at  the  time  of 
the  order  definitely  stated  he  was  only  his 
relative's  agent : — Held,  he  was  liable  to  plaintiff 
for  amount  due.     O'Keefe  v.  Horgan 

Cir.  Cas.,  Murphy,  J.,  31 1.  L.  T.  429 

9. Purchase  by  agent  at  an  undervalue 

of  charge  on  principal's  estate — Onusprobandi — 
Lapse  of  time — Presumption.'i  Where  an  agent 
purchases  at  an  undervalue  a  charge  on  the 
estate  of  his  principal,  and  while  in  receipt  of  the 
rents  charges  his  principal  with  interest  on  the 
face -value  of  the  charge,  the  Court,  in  the 
absence  of  evidence  that  the  principal  after  full 
disclosure  of  the  circumstances  consented  to 
the  agent  retaining  the  full  benefit  of  the  trans- 
action for  his  own  use,  will,  in  treating  him  as 
trustee  for  his  principal,  hold  that  the  extra 
interest  retained  should  be  appUed  towards  the 
extinguishment  of  the  charge  ;  and  lapse  of  time, 
even  though  it  may  possibly  have  caused  the 
loss  of  material  evidence,  will  not  shift  the 
burden  of  proof  origiilaUy  resting  on  the  agent, 
to  the  principal.    Patten  v.  Hamillon 

App.,  [1911]  1 1.  R.  46 

10. Salesmaster — Special  or  general  agent 

— Agency  of  necessity — Position  of  salesmaster.} 
The  defendant  purchased  a  bull  in  Scotland, 
which  was  consigned  to  him  by  the  Duke  line  of 
steamers  from  Glasgow,  via  Dublin,  to  Temple- 
more,  where  he  resided.  The  Duke  line  having  no 
through  rates  to  Templemore,  on  the  arrival 
of  the  bull  at  Dublin  the  oiScial  of  the  Duke  line 
asked  a  Mr.  Low  would  he  take  delivery  of  the 
bull.  Low  had  on  some  previous  occasions  got 
specific  instructions  to  take  delivery  of  cattle  for 
the  defendant,  but  on  the  present  occasion  he 
had  no  such  instructions.  The  defendant  stated 
that  on  previous  occasions,  when  cattle  arrived 
for  him  at  the  Dublin  quays,  they  were  at  once 
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sent  on  by  rail  to  Templemore  in  the  absence  of 
special  instructions.  An  official  of  the  steam- 
ship stated,  in  the  absence  of  special  instructions, 
they  would  not  have  been  sent  on  by  rail.  The 
bull  was  negligently  taken  across  town  by  Low's 
servant  to  Low's  stores  at  Prussia  Street,  and 
on  the  way  the  animal  broke  loose  and  injured 
the  plaintifl : — Held,  that  on  the  evidence  Low 
had  no  specific  instructions  from  the  defendant 
to  take  delivery  of  the  bull,  and  that  there  was 
no  evidence  from  which  general  agency  might 
be  inferred.      Foley  v.  Garden. 

K.  B.,  4  N.  I.  J.  R.  198 

11. Special  or  general  a,geney— Multipli- 
cation of  acts  of  special  agency — Holding  out — 
Batification.l  B.  s  old  a  racehorse  to  H.,  a  mino  r, 
upon  a  representation  by  H.  that  his  mother 
would  pay.  H.  on  former  occasions  had,  to  the 
knowledae  of  B.,  purchased  horsei?  for  which  the 
mother  afterwards  paid.  The  mother  allowed 
the  son  to  keep  a  pack  of  hounds  at  her  residence, 
and  paid  for  his  equipment  as  master.  She  went 
frequently  to  races  to  see  her  son  ride,  and  she 
was  kept  informed,  when  not  present,  of  the 
results  of  races  in  which  he  engaged.  In  an 
action  by  B.  against  the  mother  for  the  price  of 
the  horse,  it  was  contended  that  the  conduct  of 
the  mother  in  relation  to  the  son's  former  pur- 
chase transactions,  and  her  acquiescence  in  his 
sporting  proclivities,  constituted  the  son  her 
general  agent  for  the  purchase  of  horses.  The 
case  was  tried  twice,  owing  to  a  disagreement 
of  the  jury  at  the  first  trial,  and  in  the  interval 
between  the  trials  the  mother  entered  into 
negotiations  with  B.  for  the  return  of  the  horse — 
a.  course  which  B.  agreed  to  accept  upon  two 
alternative  conditions,  which  the  mother  agreed 
to  consider  ;  and  this  incident  was  relied  upon 
by  B.  at  the  second  trial  as  a  ratification  by  the 
mother  of  the  contract  with  the  son: — Held, 
that  the  facts  proved  did  not  amount  to  evidence 
of  general  agency  in  the  son.  Held  also,  that 
no  multiplication  of  acts  as  special  agent  can 
convert  a  special  into  a  general  agent,  so  as  t  o 
bind  a  principal  in  a  transaction  of  this  kind. 
Foley  V.  Garden  (4  New  Ir.  Jur.  198)  followed. 
Held  also,  that  the  negotiations  between  the 
trials  were  not  of  such  a  character  as  to  amount 
to  ratification  by  the  mother.  Barrett  v.  Irvine 
K.  B.,  App.,  [1907]  2  I.  R.  462,  474 

12. Warranty — Implied  authority — Sale 

of  a  cow — Open  market — Private  sale — Knowledge 
of  agency.']  An  agent  who  sells  a  cow  in  a  fair  has 
an  implied  authority  to  give  a  warranty  in  open 
market  on  behalf  of  the  owner,  and  the  mere 
facts  that  the  purchaser  knows  that  the  actual 
vendor  is  only  an  agent  for  another,  and  that 
neither  of  the  parties  is  in  the  cattle  trade,  do 
not  affect  this  principle.  Booney  v.  Fielden 
Cir.  Cas.,  Palles,  C.6.,33  I.  L.  T.  R.  100 

Action  for  account  by  principal 

[1916]  II.  R  233,  236;  50  I.  L.  I.  R.  89 
See  Practice— Costs.    2. 

Agency     fees — Collection     of     rents     by 

mortgagee  [1903]  1  I.  R.  498 

See  Mortgage  (General).    10. 
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■ Agent   of  general  dealer  purchasing   old 

metals  [1913]  2  I.  R.  205  ; 

47  I.  L.  T.  R.  22 
See  General  Dealer.    2. 

Agent  pawning  goods  of  principal 

35  I.  li.  T.  R.  221  ;  36  I.  L.  T.  R.  58  ; 
2  N.  I.  J.  R.  120 
See  Factor. 
Authority   of   agent — Consent  to   assign- 
ment of  lease  [1896]  1  I.  R.  520 
I          See  Landlord  and  Tenant — Assignment.  3 . 

Bank  manager — Trustee  for   customer — 

Fraud — Liability  of  principal 

[1912]  2 1.  R.  187,  214 
See  Banker  and  Customer.    2. 

Co-defendants — Action    of    tort — Service 

out  of  jurisdiction 

[1913]  2  I.  R.  402  ;  47  I.  L.  T.  R.  226 
See  Practice — Service.    11. 

Company— Director  [1896]  1  I.  R.  56 

See  Mortgage — Mortgagee  in  Possession. 
■ — —  Conditional    contract^ — Covering    letter — 
Condition— Waiver      [1 894]  2 1.  R.  663 
See  Contract.    9. 

Consent  to  sub-letting 

[1896]  2  I.  R.  194  ;   [1897]  2  I.  R.  130 
See  Land  Law  Acts — Sub-letting.    12. 

County    council — Contractor — Highway — 

Negligence         [1905]  2  I.  R.  415,  542  ; 
5  N.  I.  J.  R.  179,  280 
iSee  Negligence.    13. 

• Executor  de  son  tort — Joint  and   several 

liability — Unauthorised    dealing    with 

assets  [1897]  1  I.  R.  513 

See  Executor — Executor  de  Son  Tort.    2. 

Extent  of  agent's  authority 

17  I.  C.  L.  R.  74 
See  Bill  of  Exchange.    1. 

Fraudulent       preference  —  Payment       of 

amount  due  by  agent  to  principal  by 
cheque  given  on  eve  of  bankruptcy  of 
agent — Cheque  given  in  substitution 
for  former  uncashed  cheque 

[1914]  2  I.  R.  356 
See  Bankruptcy — Fraudulent  Preference.  3. 
Implied     authority — Requisition — Parlia- 
mentary Registration  Act,  1885 

[1895]  2  I.  R.  586 
See  Parliament — Franchise.    166. 

Land  agent- — Misrepresentation  of 

35  I.  L.  T.  R.  189 
See  Landlord  and  Tenant — Ulster   Cus- 
tom.   5. 
— —  Landlord — Signature    by    agent    of    fair 
rent  agreement  32  I.  L.  T.  R.  47 

See  Land  Law  Acts — Practice.    1. 
— — -  Libel — Malice — Agent 

[1908]  2  I.  R.  483,  507 
See  Defamation — Privilege.    4. 

Notice — Non-disclosure    to    principal    of 

material  facts  known  to  agent  of  other 
party  prior  to  agency      [1913]  2  I.  R.  1 
See  Insurance,  Policy  of.    5. 
— —  Postponement  of  sales  under  fi.  fa. 

[1897]  2  I.  R.  241 
See  Sheriff.    32. 
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Railway    companies  —  Through    booking 

contract — Liability  in  absence  of  proof 
where  injury  to  goods  was  done 
[1898]  2  I.  R.  789,  801;  32  I.  L.  T.  R.  139 
See  Railway — Carriage  of  Goods.    16. 

Report— Privilege      [1905]  2  I.  R.  58,  61  ; 

38  I.  L.  T.  R.  166  ;  4  N.  I.  J.  R.  236 
See  Practice — Discovery.    45. 

Right  of  agent  to  sue      [1903]  2  I.  R.  5; 

37  I.  L.  R.  T.  23,  note 
See  Railway— Carriage  of  Goods.    10. 

Sale  of  land — Agent's  signature,  as  witness 

to  memorandum         [1903]  1  I.  R.  32 
See'Frauds,  Statute  of.    2. 
Signature  by  agent  of  notice  of  applica- 
tion under  3  &4  Wm.  IV.,  o.  68,  s.  2 
30  I.  L.  T.  R.  6 
See    Licensing    Act— Licensing     Certifi- 
cate.   34. 

Solicitor   for     landlord— Land     Purchase 

Acts — Acknowledgment 
[1896]  2  I.R.  82  ;  30  I.  L.  T.  R.  21 
See  Limitations,  Statute  of— Realty.    24. 
Substitution  of  service — Company — Prin- 
cipal office  out  of  the  jurisdiction 
[1905]  2  I.  R.  251  ;  39  I.  L.  T.  R.  42  ; 
5  N.  I.  J.  R.  71 
See  Practice — Service.    61. 

Wife  sued  as  husband's  agent — Judgment 

against  her  a  bar  to  proceedings  against 
husband  for  same  debt. 
[1912]  2  I.  R.  116, 125  ;  45 1  L.  T.  R.  198 
See  Husband  and  Wife — Divorce. 

PRINCIPAL  AND   CONTRACTOR— Workmen's 

Compensation  Act,  1906,  s.  4 — ^Alterna- 
tive statutory  liability — Election  by 
applicant  [1912]  2  I.  R.  129  ; 

46  I.  L.  T.  R.  236 
See  Workman's  Compensation.    126. 
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PRINCIPAL  AND   SURETY— CONTRACT. 

1. Construction  of  guarantee — Payment 

by  guarantor — Effect  of  waiver  clause  in  guarantee.'] 
0.,  having  paid  £30  on  foot  of  a  guarantee  to  V., 
guaranteeing  a  debt  of  C,  one  clause  of  which 
guarantee  was  a  waiver  in  favour  of  U.  by  0.  of 
all  claims  against  the  estate  of  C,  wished  to  set 
up  this  payment  as  a,  defence  to  a  Civil  Bill 
brought  by  the  trustee  for  creditors  of  C.'s  estate 
to  recover  the  balance  due  by  0.  to  C.  on  a  run- 
ning account : — Held,  that  under  the  terms  of  the 
guarantee,  0.  had  no  right  to  set  ofi  th'S  payment 
against  the  balance  of  the  running  account. 
Henderson  v.  Old  Park  Print  Works  Co. 

Cir.  Cas.,  Andrews,  J.,  34 1.  L.  T.  R.  166 

2. Conditional  undertaking  in  writing  to 

pay  debt  of  another— Promissory  note — Guarantee 
— Indemnity  stamp — Belease  of  surety  by  giving 
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■0/  time  to  principal — Consent  to  -giving  of  time — 
Evidencsr— Stamp  Act,  1891  (54  &  55  Vict.,  c.  39), 
^.  33— iJ.  8.  C,  Or.  XL.,  r.  9.]  The  defendant, 
amongst  other  signatories,  signed  an  instrument 
whereby,  in  consideration  of  the  plaintiffs 
advancing  to  P.  and  B.  the  sum  of  £140,  he, 
jointly  and  severally  with  the  other  signatories, 
undertook  to  pay  the  plaintiffs  the  said  sum, 
with  the  usual  rate  of  bank  interest,  within  six 
months  from  the  date  of  the  instrument.  The 
plaintiffs  subsequently  advancedto  P.  and  iJ.  the 
sum  agreed  upon,  taking  from  them  promissory 
notes  for  the  payment  thereof,  which  notes  were 
renewed  from  time  to  time  without  the  express 
consent  of  the  defendant.  In  an  action  by  the 
plaintiffs  against  the  defendant  to  recover  the 
sum  so  advanced  to  P.  and  B.  with  interest : — 
Held,  by  the  King's  Bench  Division  (Gibson  and 
Kenny,  JJ.),  (1)  that  the  instrument  was  in  its 
essence  contingent  and  conditional,  and  was  not 
a  promissory  note  within  the  provisions  of 
section  33  of  the  Stamp  Act,  1891  (54  &  55 
Vict.,  c.  39) ;  (2)  that  the  instrument  was  a 
guarantee  for  future  advances,  that  the  findings 
of  the  jury  amounted  to  a  verdict  that  the 
defendant  consented  to  the  giving  of  time  to  the 
principal  debtors,  that  the  defendant  was  there- 
fore not  thereby  released,  and  that  judgment 
should  be  entered  for  the  plaintiffs.  Held,  by 
the  Court  of  Appeal  (Sir  I.  J.  O'Brien,  C.,  Ronan 
and  Molony,  L.JJ.),  affirming  the  judgment  of 
the  King's  Bench  Division  on  this  point,  that  the 
instrument  did  not  require  to  be  stamped  as  a 
promissory  note  imder  section  33  of  the  Stamp 
Act,  1891.  But  held  (Ronan,  L.J.,  disseniiente), 
reversing  the  King's  Bench  Division,  that  the 
instrument  was  a  guarantee  that  the  plaintiffs 
had  not  discharged  the  onus  of  proving  consent 
by  the  defendant  to  the  giving  of  time  to  the 
principal  debtors,  and  that  the  defendant  was 
■entitled  to  a  direction  at  the  trial.  Provincial 
Bank  of  Ireland  v.  Fisher 

K.  B.,  [1918]  2 1.  B.  521,  538  [Aff.  H.  L.], 

3. Continuing  guarantee.]   Action  against 

sureties  of  one  A.  B.,  under  a  bond  which  recited 
that  said  A.  B.  had  been  taken  into  service  and 
employment  of  the  B.  Banking  Co.,  as  a  writing 
<!lerk ;  said  bond  to  be  void  if  said  A.  B.,  during 
his  continuance  in  the  service  and  employment 
of  the  company,  duly  discharged  the  said  service, 
and  "  all  and  every  other  service  of  said  com- 
pany wherein  he  is,  shall,  or  may  be  employed ;" 
and  should,  whenever  required,  account  for  all 
moneys,  notes,  bills,  bonds,  &c.,  which,  in  the 
said  service  or  employment,  should  come  into 
his  hands,  and  make  good  the  balance  of  such 
account ;  and  should,  at  the  expiration  or  other 
determination  of  said  service  or  employment, 
hand  over  all  moneys,  &c.,  and  keep  the  said 
company  indemnified  against  all  loss  ;  said  A.  B. 
to  remain  in  the  employment  of  the  said  company 
for  three  years ;  subject  to  discharge  for  mis- 
conduct. After  said  three  years,  said  sureties 
to  have  power  to  withdraw,  by  giving  three 
months'  notice  in  writing ;  said  A.B.to  have  like 
power  to  terminate  his  engagement.   The  plaint 
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set  out  several  breaches  hy  A.  B.  Defence — 
That,  after  three  years  elapsed.  A,  B.  ceased  to 
be  a  writing  clerk,  and  was,  without  the  consent 
of  the  defendants,  appointed  cashier  of  a  branch 
bank  of  said  banking  company,  and  in  that 
capacity  committed  the  alleged  breaches. — De- 
murrer thereto  •.—Held,  reversing  the  decision  of 
the  Queen's  Bench,  and  allowing  the  demurrer 
(Monahan,  C.J.,  and  Pigot,  O.B.,  dissentientibus), 
that  the  recital  did  not  control  the  words  of  the 
condition,  and  that  the  defendants'  liability 
continued  while  A.  B.  was  employed  in  the 
service  of  the  company,  and  no  notice  of  with- 
drawal was  given.     Thompson  v.  Boberts 

Exch.  Cham.,  [1865]  17  I.  C.  L.  R.  490 

4. Continuing  guarantee  —  Knowledge  of 

g%mrantor'' s  death — Bevocation.]  W.  guaranteed 
the  current  account  of  W.  and  M.  (a  partnership 
of  which  W.  was  a  member)  at  a  bank  by  a 
letter  which  provided  that  the  guarantee  was 
to  be  a  continuing  one,  "  notwithstanding  any 
changes  in  the  partnership  of  W.  and  M." 
W.  died  on  the  12th  April,  1895.  No  notice  of 
W.'s  death  was  given  to  the  bank.  In  November, 
1895,  the  bank  manager  heard  in  conversation 
that  W.  was  dead.  The  bank  discounted  bills 
for  the  partnership  after  the  death  of  W.  and 
down  to  the  31st  December,  1895,  when  the 
account  was  closed,  and  sought  to  make  his 
estate  liable  on  the  guarantee,  the  firm  being 
insolvent : — Held,  that  knowledge  of  the  guar- 
antor's death  was  sufficient  to  put  the  bank  on 
inquiry  whether  there  was  any  authority  to 
continue  the  previous  course  of  dealing,  and 
that  the  guarantee  was  determined  on  the 
date  when  the  bank  first  had  knowledge  of  the 
guarantor's  death.  In  re  Whelan,  Deceased ; 
Dodd  V.  WUlan  V.-C,  [1897]  1  I.  R.  575 

5. Counter  security  given  by  principal 

to  surety — Insolvency  of  surety — Dividend  on 
debts — Bights  as  to  counter-security.]  B.  gave  a 
bond  to  M.  to  secure  tl  e  performarce  of  certain 
duties  by  F.  F.  assigned  to  B.  certain  policies 
of  assurance  of  less  value  than  the  amount  of 
the  bond,  by  way  of  counter-security  to  B. 
F.  failed  to  perform  his  duties,  and  the  entire 
amount  of  the  bond  became  payable.  B.  died, 
and  his  estate  was  insolvent.  F.  was  ready  to 
assign  the  equity  of  redemption  in  the  policies 
to  M.  and  M.  was  reody  to  release  B.'s  estate 
on  obtaining  an  assignment  of  the  policies  from 
F.  and  B.'s  personal  representative : — Held, 
that  M.  was  entitled  to  the  assignment  from 
B.'s  personal  representative  on  B.'s  estate  being 
released,  and  that  B.'s  personal  representative 
should  join  in  the  assignment.  Beynolds, 
Deceased;  M'Mahon  v.  Fetherstonhaugh 

V.-C,  [1895]  1 1.  R.  182 

6.  Deed — Declaration  of  trust — Becitals — 

EstoppeJ^~l9  cfc  20  Vict.,  c.  97  {Mercantile  Law 
Amendment  Act),  s.  5.]  A.,  the  owner  of  lands, 
mortgaged  them,  first  to  the  Agra  Bank,  and 
secondly  to  N.  B.,  a  son  of  A.,  deposited  with 
N.,  as  additional  security,  Indian  securities. to 
the  value  of  10,000  rupees,  and  by  deed,  to 
which  A.  and  B.  were  parties,  these  securities 
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were  charged  with  the  mortgage  debt.  By 
arrangement  between  A.,  B.,  and  C  (another 
son  of  A.)  with  T.,  the  Bank's  mortgage  was 
transferred  to  T.,  who  paid  the  Bank  the  amount 
due  thereon.  A.,  B.,  C,  and  T.  were  pSTties 
to  the  deed  of  transfer,  which  recited>  inter  alia, 
that  A.  was  absolutely  entitled  to  the  lands 
subject  to  the  mortgages  ;  that  he  had  purchased 
them  on  behalf  as  well  of  his  two  sons  as  of 
himself,  and  that  he  and  his  sons  had  applied 
to  T.  to  pay  off  the  Bank ;  and  A.,  B.,  and  C. 
thereby  covenanted  with  T.  to  pay  the  amount 
advanced  by  him,  with  interest,  and  to  keep 
the  premise!!  insured.  In  case  of  sale,  under  a 
power  in  that  behalf,  the  surplus  proceeds  were 
made  payable  to  A.,  B.,  and  C,  their  heirs  or 
assigns.  By  deed  of  even  date,  between  A., 
B.,  C,  and  T.,  Indian  securities  representing 
50,000  rupees,  the  property  of  B.  and  C,  were 
charged  with  the  repayment  of  T.'s  advance. 
Part  of  these  securities  were  those  which  B.  had 
previously  charged  in  favour  of  N.  By  a  sub- 
sequent deed  between  A.,  B.,  C,  and  N.,  also 
reciting  that  the  lands  had  been  purchased  by 
A.  on  behalf  as  well  of  his  sons  as  on  his  own 
account,  all  the  Indian  securities  charged  in 
favour  of  T.  were  charged  with  N.'s  mortgage 
debt,  but  puisne  to  the  claim  of  T.  The  petition 
for  sale  of  the  lands,  which  was  originally 
presented  by  A.  as  owner,  was  amended  by 
adding  B.  and  C.  as  owners,  the  order  to  amend 
being  served  upon  them.  T.  sold  out  the  whole 
of  the  Indian  securities,  and  was  also  paid  a 
considerable  sum  in  cash  by  C,  who  obtained 
judgment  against  A.  for  the  amount  so  paid  by 
him,  or  realised  out  of  his  share  of  the  Indian 
securities,  and  the  judgment  was  registered  as  a 
mortgage  against  the  lands.  In  the  schedule  of 
incumbrances  T.  was  placed  first,  N  second, 
and  0.  third,  and  A.,  B.,  and  C.  fourth,  as 
entitled  to  the  residue.  C.  filed  an  objection, 
stating  that  the  recital  in  the  deed  of  charge 
to  N.,  that  the  lands  had  been  purchased  by  A. 
for  B.  and  C.  as  well  as  himself,  was  untrue, 
and  was  inserted  without  C.'s  knowledge,  and 
claiming  as  surety  for  A.  to  stand  in  T.'s  place 
in  priority  to  N.,  to  the  extent  to  which  T.'s 
debt  had  been  reduced  by  C.'s  cash  payments : — 
Held,  by  the  Court  of  Appeal  (affirming  Monroe, 
J.) — ^firstly,  that  if  C.  was  to  be  treated  merely 
as  a  surety  he  would  be  entitled  to  the  right 
claimed  by  his  objection,  notwithstanding  that 
the  contract  of  suretyship  arose  after  the  date 
of  N.'s  mortgage ;  and,  secondly,  (1)  that  the 
recitals  in  the  deed  to  T.  amounted  to  a  declara- 
tion of  trust  in  favour  of  B.  and  C,  constituting 
them  joint  owners  with  A.  as  from  that  date  ; 
(2)  that  the  similar  recitals  in  the  deed  charging 
the  Indian  securities  in  N.'s  favour  estopped  C. 
from  denying  his  ownership,  and  therefore  (3) 
that  C.  could  not  claim  the  right  of  a  surety  to 
stand  in  T.'s  place  as  against  N.  In  re  Davison's 
Estate  Monroe,  J.,  31  L.  R.  1. 249  ; 

App.,  [1894]  1 1.  R.  56 

7. Fidelity    bond — Failure    to    account.] 

Where  a  clerk  to  an  urban  district  council  falsi- 
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fied  the  accounts  before  entering  into  a  surety 
bond  subsequently  entered  into,  failed  to  account 
generally  at  audit  and  left  the  country : — Held, 
that  the  sureties  on  a  bond  given  to  secure  the 
honesty  and  good  behaviour  of  the  clerk  were 
liable  for  defalcations  made  by  him  prior  to  the 
date  of  entering  into  the  bond  by  the  sureties, 
and  without  their  knowledge,  notwithstanding 
that  the  wording  of  the  bond  pointed  to  a  future 
liability  on  the  part  of  the  sureties.  The  failure 
to  account  constituted  a  breach  of  the  condition 
in  the  bond  and  'was  sufficient  to  make  the 
sureties  liable  for  aU  defalcations  occurring  subse- 
quent to  his  appointment  as  clerk.  Tullamore 
Urban  District  Council,  plaintiffs ;  Joseph 
Robins,  Michael  Conroy  and  Johm,  Orennan, 
K.  B.,  48  I.  L.  T.  R.  180 
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Co-sureties — Non-execution   of  instrument   by 
one  of  several  co-sureties — Discharge — Baronial 
guarantee,  counter-security  for — BeUef  of  Distress 
(Ireland)  Acts,  1880,  1881  (43  Vict.,  c.  4;  iS  dl; 
44  Vict.,  c.  14;  43  cfc  44  Vict.,  c.  44).]    Under 
the  Relief  of  Distress  (Ireland)  Acts,  1880  and 
1881,  the  Commissioners  of  Public  Works  agreed 
to  advance  £95,000  to  certa,in  Harbour  Com- 
missioners in  County  Kerry  on  repayment  with 
interest  beiag  guaranteed  by  five  baronies  of 
the  county.    As  a  counter-security,  under  said 
Acts  seven  persons  signed  the  agreement,  dated 
20th  September,   1881,   that,  if  the   baronial 
guarantee  was  given,  they  would  enter  into  a 
deed  of  covenant  jointly  and  severally  with  the 
secretary   of   the   Grand   Jury,   acting   under 
these  Acts,  in  such  manner  as  the  extraordinary 
Presentment  Sessions  (to  be  convened   under 
said  Acts  by  the  Lord  Lieutenant)  should  re- 
quire, to  pay,  in  relief  of  four  of  these  five 
baronies,  one-nineteenth  of  every  sum  which 
the  five  baronies  might  be  called  upon  to  pay, 
so  as  to  indemnify  the  four  baronies  to  that 
extent.    This  document  was  submitted  to,  and 
approved  of,  by  the  Sessions,  the   guarantee 
given,  and  the  advance  made.     It  was  then 
handed  by  the  solicitor  for  the  Harbour  Com- 
missioners to  the  solicitor  for  the  Secretary  of 
the  Grand  Jury  (the  plaintiff)  in  order  that  the 
latter  might  have  the  deed  of  covenant  perfected. 
The  plaintiff's  solicitor,   when  the  draft   was 
ready,  gave  notice  to  the  signatories  that  it  was 
ready  for  their  approval ;    receiving  no  reply, 
the  engrossed  the  draft  and  sent  it,  on  the  9th 
March,  1883,  to  the  solicitor  for  the  Harbour 
Commissioners,  requesting  him  to  get  it  execu- 
ted.    The  deed  of  covenant  was  subsequently 
executed,  as  of  the  9th  March,  1883,  by  all  the 
signatories  to  the  agreement  of  1881,  except  H . 
H.  had  left  Ireland  in  April,  1882,  and  had  been 
resident  abroad  until  July,  1894.     During  this 
time  he  had  not  been  required,  nor  had  any 
steps  been  taken  to  compel  him,  to  execute  the 
deed.    Meanwhile,  as  instalments  of  the  baronial 
guarantee  were  from  time  to  time  called  for,  the 
plaintiff  applied  to  the  six  persons  by  whom 
the  deed  had  been  executed  (the  defendants)  for 
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payment  of  one-sixth  each  of  the  one-nine' 
teenth  of  such  instalments,  and  was  paid  these 
amounts  by  them.  They  knew  that  H.  was  out 
of  the  country,  that  he  had  been  and  waa  in 
embarrassed  circumstances,  but  were  unaware 
that  he  had  not  executed  the  deed.  In  March, 
1894,  the  plaintifE  informed  one  of  the  defen- 
dants that  one  of  the  sureties  had  not  executed 
the  deed.  Thereupon  the  six  defendants  re- 
pudiated liability.  In  July,  1894,  H.  returned 
to  Ireland,  and  in  August  of  that  year  the 
plaintiff's  solicitor  wrote  asking  him  to  execute 
the  deed.  H,  refused.  The  plaintifE  now 
brought  this  action,  on  the  deed  of  covenant 
of  1883,  against  the  six  defendants  who  had 
signed  same,  to  recover  the  full  one-nine- 
teenth of  certain  moneys  the  baronies  had  been 
obliged  to  pay  on  foot  of  their  guarantee. 
Verdict  by  direction  and  judgment  having  been 
entered  at  the  trial  for  the  plaintiff,  the  defen- 
dants now  moved  to  have  same  set  aside  and 
judgment  entered  for  them ; — Held,  that  the 
defendants  had  signed  the  deed  of  1883  on  the 
faith  that  it  should  be  executed  by  all  the  seven 
parties  to  the  agreement  of  1881 ;  that  it  lay 
on  the  plaintifE  to  obtain  the  execution  of  the 
same  by  the  parties  thereto  ;  that  H.'s  known 
insolvency  at  the  time  did  not  render  execution 
of  the  deed  by  him  immaterial ;  that  there  was 
no  evidence  of  waiver  of  their  rights  by  the 
defendants,  or  of  acquiescence  in  the  non- 
execution  of  the  deed  by  H. ;  and  that  the 
action  was  therefore  unsustainable.  Evans  v. 
Brembridge  (2  K.  &  J.  174 ;  8  D.  M.  &  G.  101) 
followed.     Fitzgerald  v.  M'Cowan 

Q.  B.,  [1898]  2 1.  R.  1 

PRINCIPAL    AND    SURETY— DISCHARGE. 

1. Alteration  of  the  duties  and  office  of 

the  principal  debtor — Scire  facias — Belator — 
Costs.]  B.  was  in  1896  duly  appointed  to  "  the 
office  of  clerk  and  storekeeper"  in  the  Armagh 
District  Lunatic  Asylum  at  a  salary  of  £80 
per  annum,  with  allowances  valued  at  £50 
(rations,  fire  and  light,  and  apartments  in  the 
asylum,  &c.).  On  the  passing  of  the  Local 
Government  (Ireland)  Act,  1898,  the  Committee 
of  Management  separated  the  office  of  clerk 
and  storekeeper,  and  appointed  another  person 
to  be  storekeeper.  B.  was  continued  as  clerk 
at  p  salary  of  £100,  without  apartments  or  other 
allowances,  and  was  compensated  (under  section 
115)  for  the  loss  of  his  emoluments  as  store- 
keeper. He  was  dismissed  in  1900,  and  accounts 
showed  that  he  was  in  default  ia  respect  of  a 
sum  of  £52  14s.  6d.  received  by  him  during  that 
year.  The  defendants,  in  1897,  had  executed, 
as  B.^s  sureties,  a  bond  to  the  Crown,  conditional 
on  the  due  discharge  by  B.  of  his  duties  in  "the 
office  of  clerk  and  storekeeper."  They  had  no 
notice  of  the  changes  made  in  1899-1900. 
Proceedings  having  been  instituted  (in  the  name 
of  His  Majesty)  by  writ  of  scire  facias  against  the 
defendants,  as  sureties  for  B. : — Held  (on  new 
irial  motion),  that,  even  assuming  that  the  old 
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office  had  not  been,  in  fact,  abolished,  still  it 
had  been  subjected  to  such  material  alterations 
that  the  bond  could  not  be  held  to  apply  to  it, 
and  that  the  defendants  were  entitled  to  judg- 
ment : — Held  further,  following  Holme  v'.  Brims- 
hill  (3  Q.  B.  D.  495),  that,  even  assuming  the 
bond  to  apply  to  the  office  in  its  altered  form, 
the  defendants  should  have  been  given  an 
opportunity  of  considering  whether  they  would 
adhere  to  the  bond  or  not.  No  relator  was 
joined  in  the  writ  or  pleadings.  Qucere,  could 
the  defendants,  by  applying  to  the  Attorney- 
General  at  the  inception  of  the  proceedings  to 
have  a  relator  joined  as  a  party  or  otherwise 
have  secured  to  themselves  a  right  to  costs  in 
the  event  of  judgment  being  given  against  the 
Crown.     B.  v.  Herron  and  Montgomery 

K.  B.,  [1903]  2  I.  R.  474  ;  37 1.  L.  T.  R.  121  ; 
2  N.  I.  J.  R.  241;  3N.I.J.R.  68 
2. Alteration  ol  the  guaranteed  con- 
tract— Bond  for  the  due  performance  of  duties 
as  collector  of  town  rate — Powers  and  duties  of 
employer  altered  by  statute — Collector  subsequently 
employed  to  collect  poor  rate — Consent  of  sureties 
neither  ashed  nor  given — Aggregate  rate,  including 
both  town  and  poor  rate,  collected  as  one  sitm — 
Default  by  collector.^  In  1883  the  Commissioners 
of  the  town  of  Newry  appointed  H.  J.  L.  col- 
lector of  town  rate,  water  rate  and  special  water 
rate,  and  a  bond  was  given  by  him  with  two 
sureties  to  secure  the  due  collection  and  pay- 
ment by  him  of  tjie  said  rates.  By  the  Local 
Government  (Ireland)  Act,  1898,  the  rights  and 
duties  of  the  Town  Commissioners  were  trans- 
ferred to  the  ¥rban  District  Council  of  Newry, 
upon  which  body  was  also  cast  the  duty  of 
ooUeoting  poor  rate,  which  previously  had  been 
collected  by  the  guardians  of  the  poor.  By 
resolution  of  the  council  passed  in  May,  1901, 
and  renewed  annually,  H.  J.  L.  was  appointed 
collector  of  poor  rate  in  addition  to  his  duties  as 
collector  of  town  rate,  &c.,  but  the  assent  of 
his  sureties  to  this  change  was  neither  asked  nor 
given.  The  poor  rate,  tovm  rate,  and  several 
special  rates  were  aggregated  in  the  demand  note 
and  collected  as  one  sum.  In  1903,  H.  J.  L.  made 
default  in  paying  over  rates  collected  by  him,  and 
absconded.  The  sureties  having  been  sued  upon 
the  bond: — Held,  that  there  had  been  an 
alteration  in  the  contract  guaranteed  to  which 
the  Sureties  had  not  assented,  and  that  the 
sureties  were  thereby  discharged.  Holmes  v. 
Brunshill  (3  Q.  B.  D.  495)  followed.  The  Urban 
District  of  Newry  v.  Livingston  and  another 
App.,  39 1.  L.  T.  R.  250  ;  5  N.  I.  J.  R.  87, 292 

PRINCIPAL   AND   SURETY— INDEMNITY. 

Priority.]  H.  went  security  for  D.  Judg- 
ment was  afterwards  marked  against  H.  D. 
assigned  his  interest  in  his  farm  to  8.  on  con- 
dition that  S.  paid  his  (D.'s)  debts :— if eZd, 
that  H.  could  not  recover  against  S.  ;  he  not 
being  a  party  to  the  assignment,  there  was  no 
privity.    HerUhy  v.  Sullivan 

Co.Ct.,30I.L.T.536 
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1. Continuing  guarantee — WeeUy  rent — 

Bevocation.']  Tlie  defendant  undertoolc,  in 
writing,  in  January,  1893,  to  be  responsible  for 
the  rent  of  a  weekly  tenant  of  the  plaintiff's. 
In  January,  1899,  the  plaintiff  wrote  to  the 
defendant  asking  payment  of  £6  18s.  8d.,  arrears 
of  the  rent  The  defendant  thereupon  gave 
notice  in  Writing  to  the  plaintiff  that  he  would 
no  longer  be  responsible  for  the  rent,  and  called 
upon  him  to  terminate  the  tenancy.  The 
tenant  subsequently  paid  the  £6  18s.  8d.  to  the 
plaintiff,  but  allowed  further  arrears  to  accumu- 
late. The  tenant  gave  up  possession  on  July  2, 
1904,  and  on  August  2,  1904,  the  plaintiff 
demanded  from  the  defendant  £14  12s.,  arrears 
of  rent  accrued  due  since  January,  1899 : — 
Held,  that  the  defendant  was  liable,  notwith- 
standing his  notice  of  revocation,  as  such  a 
guarantee  is  not  revocable.  Manning  v. 
O'Connor  Lord  O'Brien,  L.C.J.,  39 1.  L.  T.  R.  164 

2. Fidelity  bond — Condition  —  Resigna- 
tion and  re-appointment  of  principal — Appoint- 
ment whether  renewable — Discharge  of  surety.'] 
On  the  appointment,  in  1901,  of  B.  by  the 
plaintiff  society  as  their  store-clerk,  B.  and  the 
defendants  entered  into  a  bond  with  the  plaintiff 
society  for  his  fidelity  "  during  such  time  as  he 
continues  to  hold  the  same,  in  virtue  of  his 
present  appointment  or  of  any  renewal  thereof, 
if  such  office  is  of  a  renewable  character." 
Pursuant  to  a  resolution  passed  by  the  plaintiff 
society,  that  any  employee  seeking  an  increase 
of  salary  should  give  one  month's  notice  of 
resignation,  B.,  who  sought  an  increase  of 
salary,  gave  a  month's  notice  of  resignation, 
and  was  reappointed,  his  salary  being  increased  : 
Held,  that  the  employment  was  not  renewable 
in  its  character  within  the  meaning  of  the  bond 
and  that  the  sureties  were  not  liable  for  defal- 
cations after  the  re-appointment.  Toames  Co- 
operative Society  v.  Foley  App.,  [1910]  2 1.  R.  277 

3.  Guarantee — Assignment  of.]   In  April, 

1896,  the  trustees  of  B.,  deceased,  made  a  letting 
of  premises  to  one  C,  and  in  consideration  of 
such  letting  the  defendant  gave  to  the  trustees 
a  guarantee  (expressed  to  be  made  with  the 
trustees  "  and  their  assigns  ")  for  the  rent  of 
said  premises.  These  trustees  were  appointed 
under  the  will  of  B,  to  form  a  limited  company, 
to  which  they  were  to  convey  all  B.'s  property. 
In  January,  1897,  the  trustees  did  fdrm  such 
company,  and  conveyed  to  it  the  premises, 
but  did  not  assign  the  guarantee.  C.  continued 
in  occupation  as  tenant  to  the  company,  and 
rent  accrued  due  by  him  to  the  company  which 
remained  unpaid.  Subsequently  to  such  rent 
having  accrued  due  the  trustees  assigned  the 
guarantee  to  the  company,  and  served  notice 
of  such  assignment  upon  the  defenda<nt,  under 
section  27  of  the  Judicature  Act  (Ireland),  1878. 
In  an  action  against  the  defendant  on  the 
guarantee,  in  which  both  the  trustees  and  the 
company  were  joined  as  plaintiffs  : — Held,  that 
the  plaintiffs  were  entitled  to  recover ;  that 
such  a  guarantee,  when  expressed  to  be  made 
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originally  with  one  and  his  assigns,  was  assign- 
dSjle  as  an  ordinary  chose  in  action. '  Bobb's 
Trustees  and  Belfast  Estate  Co.,  Ltd.,  v.  M  Henry 
Co.Ct.,33I.L.T.517 

4. Money  paid — -Promissory  note — Dis- 
charge of  debt.]  The  plaintiff  and  defendant 
gave  a  bank  their  joint  and  several  promissory 
note,  the  plaintiff  being  surety  for  the  defendant. 
The  plaintiff,  when  the  note  was  overdue,  gave 
the  bank,  in  payment  and  discharge  of  the  joint 
and  several  note,  his  own  sole  note,  and  was 
accepted  as  sole  debtor.  It  was  not  shown 
that  the  defendant  knew  of  or  assented  to  this 
transaction.  Afterwards  the  plaintiff  executed 
to  the  bank  a  mortgage,  charged  on  his  property, 
which  was  of  adequate  value  to  secure  repay- 
ment of  the  debt  and  interest.  The  note  and 
mortgage  were  unpaid  when  the  action  was 
brought : — Held,  by  the  Coirrt,  that  in  an  action 
for  money  paid,  the  plaintiff  was  entitled  to 
recover,  and  that,  if  necessary,  the  pleadings 
ought  to  be  amended,  though  no  amendment 
was  asked  for  at  the  trial.  Per  Gibson,  J.,  that 
the  case  was  governed  by  M'Kenna  v.  Hartnett 
(13  L  L.  R.  206).  Per  Kenny,  J.,  that  the  case 
fell  within  Fahey  v.  Frawley  (26  L.  R  I.  78). 
Gore  V.  Gore  Q  B.,  [1901]  2  I.  R.  269  ; 

35 1. L.  T.R.22;  I.N.I.  J.  R.  21 

5.  — — •  Receiver  —  Defaulting — Bond—IAa- 
bility  of  guarantors — Costs  of  orders  against  re- 
ceiver.] The  condition  of  a  receiver's  bond 
was  inier  alia  that  he  should  pay  and  apply  as  the 
Court  should  direct  all  such  sums  of  money  as 
should  be  properly  chargeable  against  him. 
The  receiver  made  a  default  in  accounting,  for 
which  the  sureties  admitted  liability.  Orders 
were  made — (a)  discharging  the  receiver  ;  (6) 
directing  him  to  lodge  his  balance  in  Court ; 
(c)  appointing  a  new  receiver.  The  petitioner 
having  carriage  was  declared  entitled  to  the 
costs  of  these  orders,  but  the  receiver  was  not 
specifically  directed  to  pay  them: — Held,  that 
the  sureties  were  liable  for  these  costs.  In  re 
Greville  Nugent's  Estate ;  De  la  Bedoyere, 
Petitioner  Ross,  J.,  [1897]  1 1.  R.  464 

6. •  Of  surety  limited  in  amount— CoJ- 

lateral  security  pro  tanto  for  debt  of  mortgagor- 
Bight  of  sureiy  on  payment  of  part  of  debt.]  A., 
the  owner  of  lands  mortgaged  to  the  defendants 
for  £13,000,  demised  part  to  B.  for  a  term  of 
years  at  the  rent  of  £150.  A.  then  agreed  to  sell 
to  B.,  under  the  Purchase  of  Land  (beland)  Act, 
1885,  the  part  so  demised,  for  the  sum  of  £3,000, 
to  be  secured  by  an  instalment  mortgage  for  that 
amount  to  the  Irish  Land  Commission,  and  B. 
agreed  to  charge  the  part  sold  to  him  with  £500 
as  collateral  security  pro  tanto  with  the  rest  of 
the  lands  comprised  in  the  mortgage  to  the 
defendants.  In  order  to  carry  out  this  agreement 
the  defendants  joined  in  the  conveyance,  free 
from  all  incumbrances,  of  the  part  agreed  to  be 
sold  to  B.,  and  B.  mortgaged  it  to  the  Irish  Land 
Commission  to  secure  repayment  of  the  £3,000 
by  half-yearly  instalments.  B.  then  by  a 
mortgage  which  recited  the  above  transactions 
and  that  the  debt  due  by  ^.  had  been  reduced  to 
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£11,200,  conveyed  the  part  sold  to  him  to  the 
defendants,  subject  to  redemption  on  payment 
of  £500  and  interest  thereon.  Years  afterwards 
the  plaintiffs,  in  whom  B.'s  interest  in  the  lands 
had  become  vested,  sold  the  lands,  subject  to  the 
annuity  payable  to  the  Irish  Land  Commission 
but  free  from  all  incumbrances,  for  £750,  and  on 
completion  of  the  sale  paid  to  the  defendants  the 
£500  and  interest  due  under  the  mortgage  made 
by  B.  Subsequently  most  of  the  remaining  lands 
of  A.  were  sold  under  the  Purchase  of  Land 
(Ireland)  Acts,  and  the  defendants  received  out 
of  the  purchase-money  considerable  sums  on 
account  of  their  mortgage  debts,  leaving  a 
balance  still  due  to  them.  The  plaintiffs  brought 
this  ?ction  against  the  defendants,  claiming  the 
benefit  of  all  securities  held  by  the  defendants 
in  respect  of  the  said  mortgage  debt,  and  the 
benefit  of  all  moneys  received  by  the  defendants 
on  foot  of  the  said  debt  in  the  proportion  which 
the  sum  of  £500  bore  to  the  total  of  the  said 
debt,  on  the  ground  that  the  plaintiffs  were 
sureties  for  part  only  of  the  mortgage  debt,  and 
that,  having  paid  that  part,  they  were  entitled 
to  stand  pro  tanto  in  the  shoes  of  the  defendants, 
the  principal  creditors : — Held  (1)  That  B  .  had 
an  interest  in  the  transaction,  namely,  the 
acquiring  of  the  lands  free  from  the  mortgage 
save  as  to  £500,  and  was  therefore  not  a  surety, 
but  a  principal  debtor.  (2)  That  even  if  B. 
could  be  regarded  as  a  surety,  he  was  not  surety 
for  part  of  the  debt  only,  but  for  the  whole  debt, 
with  a  liability  limited  to  £500,  and  that  there- 
fore the  plaintiffs  were  not  entitled  to  any 
relief,  as  the  whole  debt  was  not  repaid.  Hug- 
gard  v.  Representative  Church  Body 

M.  R.,  [1916]  1 1.  R.  1 

PRINCIPAL   AND   SURETY. 

Arrangement — ^Proceedings  against  surety 

■ — ^Bankruptcy — Election 

28 1.  L.  T.  R.  99 
See  Bankruptcy — Proof.    6. 

Building   contract — Completion   by  sure- 

ties— Right  to  retention  moneys 

[1915]  2 1.  R.  384 
See  Building  Contract.     3. 

Poor  rate  collector   -Seed  rate 

33 1.  L.  T.  R.  141 
See  Poor  Rate — Collector.    1. 

Signature  of  surety  in  arrangement  matter 

before  that  of  principak 

30  I.  L.  T.  R.  137 
See  Bankruptcy — Arrangement.    35. 

Surety's  right  to   all  securities  held   by 

creditor — ^Registration     of     judgment 
mortgage  against  surety 

[1899]  1 1.  R.  59 
See  Mortgage — .Tudgment  Mortgage.   13. 

PRINTING     AND     ADVERTISING— JSxpenses 
of,  for  county  purposes 

[1911]  2  I.  R.  154, 474  ; 
45 1.  L.  T.  R.  69, 167 
See    Local    Government— County    Pur- 
poses. 


PRIORITY, 

1,  Claimants  on  rents  collected — Dis- 
tribution according  to  equities  arising  after  col- 
lection.'] Prior  to  the  appointment  of  a  receiver 
over  the  lands  of  A.,  B.,  and  0.,  the  trustees  for 
the  infant  owner,  tenant  in  tail,  had  collected 
Certain  rents.  R.,  an  annuitant,  whose  annuity, 
though  not  in  arrear  when  the  rents  were  col- 
lected, was  in  arrear  when  the  application  was 
made  to  the  Court,  was  the  first  chargeant  on  A, 
and  B.  Upon  C.  an  incumbrance  for  £25,000, 
the  interest  on  which  was  in  arrear  at  the  date 
of  the  collection  of  the  rents,  and  still  in  arrear, 
was  the  first  charge.  The  trustee  applied  to 
Ross,  J.,  by  originating  summons,  for  directions 
as  to  the  application  of  the  rents: — Held,  that 
they  should  be  applied  having  regard  to  the 
equities  affecting  them  when  the  matter  was 
brought  before  the  Court  on  summons,  and  not 
when  they  were  collected ;  and  consequently 
that  R,  should  be  paid  the  rents  arising  out  of 
A.  and  B.,  and  the  incumbrancer  for  £25.000 
those  arising  out  of  C.  In  re  Bagot;  Bagot  v. 
White  Ross.  J.,  [1903]  1 1.  R.  370 

2. ■  Conflicting  eauities — Equitable  mort- 
gage— Subsequenl  legal  mortgage — Ids  pendens — 
Locke  King's  Act — Breach  of  trust  not  amounting 
to  fraud — Cestui  que  trustbound  by  a^is  of  trusters.'] 
A.  died  seised  and  possessed  of  lands,  including 
a  denomination  X.,  and  indebted  to  his  bank  in 
the  sum  of  £10,000,  to  secure  which  all  his  title 
deeds,  including  those  of  X.,  had  been  deposited 
with  the  bank  by  way  of  equitable  mortgage. 
A.  made  a  will,  whereby,  in  effect,  X.  became  the 
property  of  his  eldest  son,  B.  He  left  other  lands 
to  his  two  younger  sons,  and  pecuniary  legacies 
of  £1,000  each  to  his  three  daughters,  one  of 
whom  wa  s  the  petitioner.  He  appointed  B.  and 
two  others  executors  and  trustees,  to  whom 
probate  was  granted.  Within  nine  months  after 
his  death  the  executors  paid  off  the  testator's 
debt  to  the  bank,  and  obtained  the  title  deeds, 
giving  a  receipt  to  the  bank  for  them  ;  but  on  the 
same  day  the  title  deeds  of  X.  were  re-deposited 
by  B.  with  the  bank  to  secure  a  past  debt  of  his 
own  and  future  advances.  Upon  this  large 
advances  were  made  by  the  Bank  to  B.,  far  more 
than  sufficient  to  exhaust  the  value  of  X.  A  suit 
instituted  in  the  Chancery  Division  to  establish 
the  right  of  the  legatees  to  be  paid  out  of  X.,  was 
registered  as  o  lis  pendens,  and  immediately  after- 
wards the  bank  took  a  legal  mortgage  of  X.  from 
B. : — Held,  that,  under  Locke  King's  Act,  as 
each  payment  was  made  an  equity  arose  in  favour 
of  the  legatees  in  the  nature  of  an  equitable 
charge  against  X.,  to  be  recouped  the  amount 
necessary  for  payment  in  full  of  the  legacies 
which  the  remaining  personal  estate  was  insuffi- 
cient to  discharge  But  held  also,  following 
In  re  FfrencKs  Estate  (21  L.  R.  I.  283)  and  [n  re 
Shane's  Estate  ([1895]  1  I.  B.  146),  that  the 
conduct  of  the  trustees,  though  constituting  a 
breach  of  trust,  was  not  fraudulent,  and  that, 
irrespective  of  the  legal  mortgage,  the  bank,  as 
purchasers  for  value  without  notice,  obtained 
by  their  equitable  mortgage  priority  over  the 
earlier  equitable  charge  of  the  legatees.    Shrop- 
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shire  Union  Railways  and  Canal  Co.  v.  Beg. 
(L.  R.  7  H.  L  496)  distinguished.  In  re  BobbeU's 
Mstate;  Nugent  petitioner 

Ross.  J.,  [1904]  1 1.  R.  461  ;  38  I.  L.  T.  R,  181 

3,  Conflicting      equities  —  SetUenient  — 

Trust  fund — Oestid  que  trust — -Advance — Absence 
■of  notice — Blended  fund.]  The  trustees  of  a 
marriage  settlement  applied  to  a  bank  for  an 
advance  to  enaWe  them  to  complete  the  purchase 
of  certain  house  property,  agreeing  to  deposit  the 
title  deeds  thereof  (with  others)  as  security.  The 
trustees  received  the  advance  from  the  banlc, 
blended  it  with  trust  money  in  their  hands,  and 
purchased  the  property  therewith.  The  bank 
had  no  notice  of  any  trust.  On.the  date  of  the 
advance  the  trustees  deposited  the  title  deeds  of 
the  purchased  property  with  the  bank.  The 
property  was  subsequently  sold  at  a  loss,  and  the 
proceeds  lodged  in  Court : — Held,  that  the  bank 
had  the  superior  equity,  and  were  entitled  to  be 
paid  the  amount  of  their  advance,  with  interest 
in  priority  to  the  claim  of  the  cestuis  que  trustent 
Bourhe  v.  Lee  M.  R.,  [1904]  1  I.  R,  280  ; 

38  I.  L  T.  R.  82  ;  4  N.  I.  J.  B.  104 

4, Jointure   and    portions    charged    on 

lands — Postponement  of  jointure  in  favour  of 
mortgagee  of  portion- — Intervening  portion.] 
Lands  were  subject  to  a  jointure,  and,  as  a  next 
charge,  to  »  sum  for  portions.  The  second 
appointee  in  date  of  part  of  the  portion-money 
mortgaged  his  share,  and  the  jointress  postponea 
her  jointure  in  favour  of  the  mortgagee : — 
Held,  that  the  postponement  was  to  be  treated 
as  an  equitable  assignment,  and  that  the  join- 
tress had  not  thereby  postponed  her  jointure 
to  the  first  appointee's  share.  Rights  and 
priorities  of  the  parties  considered.  In  re  Arm- 
strong V.-C,  [1895]  1 1.  R.  87 

5.  Legal  mortg'Jge — Subsequent  equitable 

mortgage  by  deposit  of  title-deeds — Fraud  or  gross 
negligence — Burden  of  proof — Registration — Non- 
registrable  security.]  In  an  administration  suit 
there  appeared  on  the  allocation  schedule  an  item 
due  for  principal  and  interest  to  a  legal  mort- 
gagee, under  a  registered  legal  mortgage,  dated 
1884  ;  and  after  it  an  item  due  to  a  banking  com- 
pany, on  foot  of  an  equitable  mortgage,  by 
deposit  of  title  deeds  made  by  the  original  mort- 
gagor in  1901.  The  estate  was  insolvent,  and 
there  was  not  sufacient  money  in  Court  to  pay 
both  mortgages  in  full.  Evidence  was  given  by 
the  bank  manager  that  the  mortgagor,  when 
depositing  the  deeds  in  1901 ,  represented  that  the 
estate  was  unincumbered.  There  was  no 
evidence  or  circumstance  pointing  to  any  fraud 
or  negligence  on  the  part  of  the  prior  legal 
mortgagee  or  connecting  him  with  the  fraud 
of  the  mortgagor;  and  the  legal  mortgage 
was  othervise  unimpeached.  fiiterest  had 
been  regularly  paid  on  it  since  1884.  The 
legal  mortgagee  was  dead,  and  no  explana- 
tion was  available  as  to  the  circumstances 
under  which  the  title  deeds  had  been  in  the 
possession  of  the  mortgagor  at  the  date  of  the 
second  mortgage.  No  application  was  made  to 
the  Court  for  an  inquiry  at  Chambers ;  and  it 
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was  not  suggested  that  any  relevant  evidence  was 
obtainable,  or  was  being  withheld  by  the  succes- 
sor in  title  of  the  legal  mortgagee : — Held,  that 
the  mere  fact  of  non-possession  of  the  deeds  by 
the  prior  legal  mortgagee,  and  possession  of  them 
by  the  subsequent  equitable  mortgagee,  where 
there  was  no  evidence  or  circumstance  pointing 
to  fraud  or  neghgenoe  on  the  part  of  the  prior 
legal  mortgagee,  or  connecting  him  with  the 
fraud  of  the  mortgagor,  was  not,  under  the 
circumstances  of  the  case,  sufficient  to  displace 
the  priority  of  the  prior  legal  mortgagee.  Held, 
further,  that  the  registration  of  the  prior  legal 
mortgage  did  not,  per  se,  afiect  the  priorities, 
because  the  equitable  mortgage  was  a  non- 
registrable  security.  ,  Qucere,  whether  the  fact 
that  the  prior  mortgagee  had  duly  registered  his 
mortgage  could  have  any  relevance  upon  the 
issues  of  fraud  and  negligence  in  connexion  with 
the  non -possession  of  title-deeds.  In  re  Greer, 
Deceased  ;  Greer  v.  Greer 

Barton.  J.,  [1907]  I.  R.  57 

6.  — —  Mortgage  of  equitable  interest  in 
personalty — Adm,inistrator — Notice  before  ad- 
ministration granted — Notice  to  trustees  of  original 
and  derivative  funds.]  Priorities,  as  between 
mortgagees  of  the  distributive  share  of  one  of  the 
next-of-kin  of  an  intestate,  rank  according  to 
the  dates  of  the  notices  given  to  the  adminis- 
trator after  administration  has  been  taken  out. 
Notice  given  before  administration  has  been 
taken  out  to  a  possible  or  future  administrator, 
even  if  he  be  also  the  holder  of  a  fund  out  of 
which  moneys  may  be  payable  to  the  future 
administrator,  is  ineffectual  for  the  purpose  of 
obtaining  priority  as  against  other  mortgagees 
who  give  notice  to  the  administrator  after  he 
has  obtained  administration.  In  re  Kinahan^s 
Trusts  Barton,  J.,  [1907]  1 1.  R.  321 

[1914]  1 1.  R.  175 

See   Grown  Debt.    2. 

48 1.  L.  T.  R.  48 

See  Land  Registry.    23. 

Administration — Sale — ^Costs   of    realisa- 

tion— Costs  of  executor 

[1909]  1 1.  R.  129 
See  Practice — Costs.    6. 

Administration     summons — Carriage     of 

proceedings  [1907]  II.  R.  202 

See  Executor — ^Actions.    22. 

Assignment  of  chose  in  action — Appoint- 

ment of  receiver 
[1906]  2  I.  R.  215  ;  40  I.  L.  T.  R.  30 
iSee  Practice — Receiver.    8. 

Company — ^Debentures 

[1896]  1 1.  R.  301,  329 
See  Company — Borrowing  Powers.    1. 

Company — Debentures — -Pledge  of  assets 

[1906]  1  I.  R.  446  ;  40  I.  L.  T.  R.  84 
See  Company — ^Borrowing  Powers.    2. 

Costs  incurred  in  establ&hing  will — ^Ad- 

ministration action 

[1901]  1  I.  R.  484  ;  35  I.  L.  T.  R.  159 
See  Probate  (and  Administration) — ^Prac- 
tice.   10. 
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Coats  of  manager — Administration  action 

[1899]  1 1.  R.  69, 194;  33 1.  L.  T.  R.  37 
See  Executor — Actions.    5,  6. 

Crown  debt — ^Legacy  duty 

[1897]  1 1.  R.  520 
See  Bankruptcy— Preferential  Debt.    1. 

Debenture— Pledge     [1912]  1 1 .  R.  349, 363 

See  Company — ^Debentures.    9. 
Dower — Administration  of  real  and  per- 
sonal estate  [1909]  1  I.  R.  374 
See  Dower.    1. 

Equitable    mortgage — Antecedent    letter 

leading  up  to 

[1902]  1 1.  R.  23, 35  ;  36 1.  L,  T.  R.  49  ; 
[1903]  1 1.  R.  483  ;  37  I.  L.  T.  R.  188  ; 
2  N.  I.  J.  R.  49  ;    3  N.  I.  J.  R.  309 
See  Mortgage — Equitable  Mortgage.    3. 

Equitable    mortgage  —  Notice    to    lodge 

deeds — Subsequent  advances 

[1895]  1 1.  R.  201 
See  Mortgage — Equitable  Mortgage.    8. 

Eqriitable    mortgage — Alleged    negligence 

in  not  obtaining  title-deed 

[1908]  1 1.  R.  582,  587 
See  Mortgage — Equitable  Mortgage,    7. 

■ Executor's     authorised     trading  —  Costs, 

charges  and  expenses 

[1904]  1 1.  R.  334,  340 
See  Executor — Powers.    7. 

Executor  of  mortgagor  transferee  of  mort- 

gage to   cover  future  advances — Pay- 
ment under  guarantee    [1909]  1 1.  R.  57 
See  Mortgage  (General),    21. 

Knes — Renewable  lease — Sale  under  Land 

Acts  [1908]  1  I.  R.  467  ; 
42  I.  L.  T.  R.  222 
See  Land   Purcliase  Acts — Superior  In- 
terest,   73. 
Instalment  mortgage — Payments  by  suc- 
cessive tenants-for-life 

[1900]  1 1,  R.  298 
See  Mortgage  (General).    45. 

Judgment    creditor — Receiver — Delay    in 

perfecting     security  —  Stop     order  — 
Charging  order  [1901]  1  I.  R.  511  ; 

35 1.  L.  T.  R.  200  ;   2  N.  I.  J.  R.  39 
See  Practice — Charging  Order,    4. 

Judgment — Registration — Charge  on  land 

[1903]  1 1.  R.  338 
See  Judgment.    6. 

Judgments     against     executor — Insolvent 

estate — Payment  paH  passu 
[1904]  1  I,  R,  376;  38  I.  L.  T.  R.  98.  217 
See  Executor— Actions,     17. 

Judgments — Re-registration 

[1910]  1  I.  R,  292 
See  Judgment,    7. 

Lands  sold  under  Land  Purchase  Acts — 

Charges  in  equal  priority  affecting 
purchase -money — Varying  amounts 
due  for  arrears  of  interest — Deficiency 
of  purchase-money  [1915]  1  I.  R.  27 
See  Land  Purchase  Acts — Incumbrance.  1 . 

. Legacy — Construction  of  will 

[1897]  1 1.  R.  571 
See  Will— Speciflc  Bequest.    10. 


PRIORITY — continued. 

Loan  for  improvements — Eviction  of  part 

of  estate  charged — Lis  pendens 

[1900]  1  I.  R.  328 
See  Drainage  and  Improvement  Code.    8. 
— — ■  Loan  fund  society — Debentures — Winding- 
up — Payment  pari  passu  [1904]  1 1.  R.  87 
See  Loan  Fund  Society,    3, 

Local     registration     of     title — Judgment 

mortgage — ^Transferee  of  estate 
[1907]  1 1.  R,  330, 334;  41 1.  L.  T.  R.  109 
See  Land  Registry.    22. 

■  Mortgage. 

See  Cases  under  Mortgage — ^Priority. 

■  Mortgage — Costs  of  enforcing  mortgagees' 

claim  [1900]  1  I.  R.  15 

See  Land  Judges'  Court— Incumbrance.  1. 

Mortgage  —  Equitable — Conflicting    equi- 

ties [1895]  1 1.  R,  146 

See  Mortgage— Equitable  Mortgage.    6. 

•  Mortgage — Merger — Intention  of  parties 

1  N.  I,  J.  R.  168 
See  Mortgage  (General),    30. 

Mortgage — Solicitor's  lien — 39  &  40  Vict., 

c.  44.  s.  3  [1894]  1  I.  R.  511 

See  Solicitor — Lien.    6. 

Mortgage  with  covenant  against  incum- 

brances— -Simple  contract  creditors  of 
mortgagor 

[1904]  1 1.  R.  100, 113  ;  38 1.  L.  T.  R.  3 
See  Marshalling,     1. 

Notice       of       equitable       incumbrance — 

Director  of  company — Debentures 

[1900]  1  I.  R.  219 
See  Company—Debentures,    3. 

Of  indemnity — Receiver — Executor 

[1918]  1 1.  R.  366 
See  Administration.    2. 

Redemption  of  rent  out  of  lands  indemni- 

fied therefrom — Indemnifying  lands — 
Land  Law  (Ireland)  Act,  1896,  s.  33  (4) 
[1908]  1 1.  R.  452;  42  I,  L,  T.  R,  182 
See  Land  Purchase  Acts— Superior  In- 
terest,   54. 

Re-issue  of  debentures    [1908]  1  I.  R.  279 

See  Company — Debentures.    6. 

•  Sale  subject  to  jointure  with  indemnity — 

Prior     incumbrances  —  ludeirmifying 
lands  not  sold    [1907]  1  I.  R.  380,  388  ; 
[1908]  1 1.  R.  402, 411  ;  [1909]  1 1.  R.  98 
See  Jointure,    I,  2. 
— Statutory  power  to   mortgage  tolls — In- 
terest [1900]  1 1.  R.  85. 103 ; 
[1901]  1  I.  R.  530 
See  Mortgage  (General),    28. 

Tithe     rentcharge   payable    by   fee-farm 

grantee  [1911]  1  I.  R.  317  ; 

45  I  L.  T.  R.  234 
See  Land  Purchase  Acts— Superior  In- 
terests.   61. 

PRISON    GOVERNOR  —  Pension  —  Committal 
order  against  33  I.  L.  T.  R.  20 

See  Arrest  (Debtors  Act).    9. 

PRIVACY — ^Amenity    of    residence— Loss    of — 
Defence  Acts — Compensation 

[1903]  2  I.  R.  192 
See  Defence  Acts,    1. 

3  u 
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PRIVATE  HOSPITAL, 

[1896]  1  I.  B.  76, 104, 142 
See  Landlord  and  Tenant — Lease.    20. 

PRIVATE     RIGHT — Foreshore — Obstruction— 
Injunction  [1906]  1 1.  R.  519 

See  Foreshore,    3. 

PRIVILEGE. 

See  Defamation— Privilege, 

Documents     [1905]  2  I.  R.  38,  46,  58,  61  ; 

38I.L.T.R.7, 166;   4 N.I.  J.  R.  236 
See  Practice — Discovery.    43,  45. 

Duty— Interest  16  I.  C.  L.  R.  77 

See  Delamation— Libel.    9. 
— -  Easement   [1918]  2  I.  B.  1 ;  52 1.  L.  T.  R.  77 
See  Land    Purchcase  Acts— Pre-existing 
Privilege,    1 . 

Enjoyed  under  contract  of  service 

[1910]  2  I.  R.  381.  393 
See  Negligence,    24. 
■ Form  of  affidavit  of  documents — Inspec- 
tion by  Court  49  I,  L.  T.  R.  64 
See  Practice — Discovery,    44. 

Judge — Words     uttered     in     course     of 

judicial  proceedings 
[1918]  1  I.  R.  245  ;  52  I.  L.  T.  R.  141 
See  Defamation — ^Libel.    11. 

• libel — Slander — Findings  of  jury 

[1908]  2  I.  R.  521,  581 
See  Practice— New  Trial,    6. 

Libel 

[1910]  2  i.  B.  577  ;  44  I.  L.  T.  R.  191 
ySee  Defamation — Privilege.    5. 

Record    of     judicial    proceedings — Judg- 

ment—Black list      16  I.  C,  L,  R.  298 
See  Defamation — Libel.    10. 

State  documents  17  I.  C.  L.  R.  55 

/See  Practice— Discovery.    46. 


PRIVILEGED    OCCASION. 

51 1.  L.  T.  R.  19 

See.  Defamation — Slander.    3. 
Self-defence  47  I.  L.  T.  R.  176 

See  Defamation— Slander.    2. 

PRIVITY      OP      ESTATE— Covenant    running 
with  the  land  '  [1914]  2  I.  R.  411 

See  Covenant. 

PROBATE  (AND  ADMINISTRATION).         Col. 
Administkation  Bohd  2083 

EXECITTION  OF  WiLL  2084 

Gkaht  of  Administration  -             2087 

Grant  oe  Probate  2096 

Practice       •  2103 

Renunciation  2H7 

Revocation  oe  Grant  21)8 

Revocation  oi?  Will      -  -             2120 

Testamentary  Document  -    2121 

PROBATE     (AND    ADMINISTRATION)— AD- 
MINISTRATION  BOND. 

1. Costs      of     putting     administration 

bond  in  suit.]     The  Court  has  jurisdiction  in 
a  Buocegsful  action  by  the  assignee  of  an  ad- 


PBOBATE  (AND  ADMINISTBATION)  —  AD- 
MINISTRATION BOND— comimaed. 
ministration  bond  against  the  sureties  thereof 
for  breaches  of  the  conditions  of  the  bond  to 
order  that  the  costs  incurred  by  the  pla-ntiff  in 
relation  to  putting  the  bond  in  suit  be  included 
in  his  costs  of  the  action.  Lucy  v.  Cronin  and 
KelUher  Prob.,  3  N.  I.  J.  R.  76 

2. Justifying  security.]   Where  it  appears 

from  the  affidavit  of  an  applicant  for  a  grant  of 
letters  of  administration,  and  of  one  relative 
other  than  such  applicant,  but  not  otherwise, 
that  such  applicant  is  the  sole  next-of-kin  of  the 
deceased,  justifying  security  will  be  required,  not 
merely  as  to  the  amount  of  the  debts  of  the 
deceased,  but  also  as  to  the  amount  of  such  share 
of  the  assets  as  may  possibly,  in  the  opinion  of 
the  Court,  be  claimed  by  some  other  possible 
next-of-kin.     Wilson,  Deceased  {No.  2) 

K.  B.,  Prob.,  42 1.  L.  T.  R.  39 

3. Justifying  security — Farm  as  assets — 

Method  of  valuation — Stranger — Some  next-of-kin 
consenting.^  The  Court  granted  administration 
(with  will  annexed)  to  a  nephew  of  the  deceased 
who  was  not  a  next-of-kin,  but  to  whose  appoint- 
ment two  of  the  rext-of-kin  had  consented. 
Justifying  security  was  ordered  to  be  given. 
Where  part  of  the  assets  of  a  deceased  person 
consists  of  agricultural  property,  the  probate 
registrar,  in  determining  the  amount  of  security 
to  be  given  by  an  administrator,  will  not  accept 
the  valuation  of  such  property  made  by  the 
Inland  Revenue,  under  section  7  (5)  of  the 
Finance  Act,  1894,  on  the  principle  laid  down 
in  Attorney-General  v.  Robinson  ([1901]  2  1.  R. 
73),  but  will  require  an  affidavit  to  be  made 
as  to  the  market  value  of  such  property.  In 
the  Goods  of  Kin  sella-,  Deceased 

Prob.,  3  N.  I.  J.  R.  240 

4. Premium  paid  to  insurance  company — 

Allowance  out  of  estate.}  Where  a  person  who 
is  entitled  as  of  right  to  a  grant  of  administra- 
tion, but  is  otherwise  unable  to  give  justifying 
security,  procures  a  surety  bond  from  an  in- 
surance company,  and  pays  a  premium  thereon, 
it  is  within  the  discretion  of  the  Court  to  allow 
the  amount  of  such  premium  out  of  the  general 
personal  estate,  where  the  circumstances  of  the 
case  show  that  reliable  security  could  not 
otherwise  be  obtained,  and  that  the  course 
adopted  was  reasonable  and  proper,  and  for 
the  interest  of  all  parties  entitled  to  the  assets. 
In  re  Lv,cas,  Deceased  ;  Parr  v.  Blair 

V.-C,  [1900]  1  I.  R.  292 

PROBATE        (AND        ADMINISTRATION)— 
EXECUTION   OF   WILL. 

1. Attestation    clause — Presumption    of 

due  execution  displaced  by  evidence.}  Where  a 
will  had  been  written  by  the  testatrix  on  a 
printed  form  which  provided  an  attestation 
clause,  and  this  attestation  clause  had  been 
subscribed  by  two  witnesses,  but  on  the  trial 
of  the  action  to  establish  the  validity  of  the  will 
it  was  sworn  by  M.  W.,  one  of  the  attesting 
witnesses,  that  when  she  subscribed,  the  other 
attesting  witness,  D.  N.,  was  not  present,  and 
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PROBATE  (AND  ADMINISTRATION)— EXECU- 
TION OF  \Hlhh— continued. 
the  evidence  of  D.  N.  was  inaccurate  and  there- 
fore unreliable  ;  and  where  the  learned  Judge 
before  whom  the  action  was  tried  without  a  jury, 
entered  judgment  for  the  plaintiff,  pronouncing 
for  the  validity  of  the  will : — Held,  on  motion 
to  set  aside  this  judgment  and  enter  judgment 
for  the  defendant,  that  the  regularity  of  the 
attestation  clause  raised  a  disputable  presump- 
tion in  favour  of  due  execution,  but  that  this 
presumption  was  displaced  by  the  evidence  of 
M.  W.,  and  the  plaintiff  having  failed  to  prove 
due  execution,  thejudgment  entered  should  be 
set  aside,  and  instead  judgment  entered  for  the 
defendant.     Westby  v.  Wesiby 

K.  B.,  35  I.  L.  T.  R.  129  ;  1  N.  I.  J.  R.  187 

2.  Attestation    of    will — Signatures    of 

witnesses  in  body  of  will — Acknowledgment  by 
testator — Subscription — 1  Vict.,  c.  26,  s.  9.]  The 
attesting  witnesses  to  a  will  (already  signed  by 
deceased)  signed  their  names  in  a  blank  space  left 
for  the  names  of  the  executors  in  the  body  of  the 
will,  the  testator  having  acknowledged  his  signa- 
ture in  their  presence,  and  directed  them  to  sign 
in  the  space  where  their  names  appeared  : — Held, 
on  satisfactory  proof  that  the  witnesses  had 
signed  with  the  intention  of  attesting  the  signa- 
ture of  testator,  that  this  was  a  valid  subscription 
by  the  witnesses  within  the  requirements  of 
section  9  of  the  Wills  Act,  but  that  there  was  no 
appointment  of  executors,  as  the  deceased  had 
only  acknowledged  his  signature  in  the  will,  and 
had  not  resigned  it  after  the  witnesses  had 
signed  their  names  in  the  body  of  the  will. 
In  the  Goods  of  Ellison 

K  B.,  Prob.,  [1907]  2 1.  R.  480  ; 
41 1.  L.  T.  R.  123 

3. Deaf  and  dumb  testator — Signs.]    A 

person  who  had  made  a  number  of  wills,  the  last 
of  which  was  in  1896,  in  which  a  farm  was  left 
to  his  wife  and  a  legacy  to  his  brother,  was 
totally  paralysed,  except  in  regard  to  some 
muscles  of  his  face.  He  was  unable  to  speak, 
to  make  any  motion  or  sound  with  his  mouth,  or 
to  move  hand  or  foot.  His  solicitor  was  informed 
by  the  man's  wife  that  he  wished  to  change  his 
will  by  revoking  the  legacy  to  the  brother  ;  and 
he  (the  solicitor)  had  an  interview  with  the  man, 
who  admittedly  could  hear,  and  was  of  sound 
mind,  memory  and  understanding.  The  solicitor 
arranged  a  method  of  commimication  by  which 
the  testator,  by  opening  and  closing  lus  eyes, 
was  enabled  to  express  assent  and  dissent.  By 
this  means  the  wishes  of  the  testator  were 
aseertain'ed.  The  testator's  hand  was  then  held 
while  he  made  his  mark : — Held,  that  under  all 
the  circumstances  of  the  case,  as  set  out  in  the 
judgment,  the  will  was  properly  executed  and 
probate  must  be  decreed.    Byan  v.  Byan 

N,  P.,  4  N.  I.  J.  R.  164 
4. Erasure  in  will — Declaration  before  exe- 
cution— Presum/ption — Amendment.']  The  testa- 
trix bequeathed  £50  to  Mrs.  S.  by  her  will,  the 
amount  being  written  over  an,  erasure.  No 
mention  was  made  of  the  erasure  in  the  attesta- 
tion clause,  nor  were  any  initials  placed  in  the 


PROBATE  (AND  ADMINISTRATION)— EXECU- 
TION OF  '}fntL~continued. 
margin.  The  attesting  witnesses  had  no  know- 
ledge whether  the  "  £50  "  appeared  over  an 
erasure  at  the  time  of  execution.  There  was 
evidence  that  the  testatrix,  in  the  presence  of  a 
witness,  cancelled  certain  legacies  contained  in 
her  will  subsequent  to  execution  The  Court 
held  that  the  presumption  arising  from  the 
ignorance  of  the  witnesses  was  rebutted  by  a 
declaration  of  the  testatrix  contained  in  a  letter 
written  previously  to  the  execution  of  her  will, 
that  she  intended  leaving  the  applicant  a  fourth 
of  the  proceeds  of  the  sale  of  an  American  railway 
bond,  and  by  the  other  circumstances  of  the  case. 
Sarah  Thome,  Deceased     Prob.,  5  N.  I.  J.  R.  271 

5.  Place  of  signature — Indorsement  on 

bach  —15  <Ss  16  Vict.,  c.  24,  5.  1.]  A  testatrix 
indorsed  her  name  on  the  back  of  a  testamentary 
paper  in  the  presence  of  two  witnesses  who  duly 
attested,  though  there  was  sufficient  room  on 
the  face  of  the  will  for  all  the  signatures : — 
Held,  that  the  will  was  duly  executed.  In  the 
Goods  of  Graves  Prob.,  33  I.  L.  T.  R.  45 

6. Place  of  signature — Words  following 

signature  of  testator  and  attestation  clause  duly 
executed — Appointment  of  executors — Incorpora- 
tion by  reference.]  The  will  of  a  testator  com- 
menced as  follows  ; — '  I  give,  devise,  and  be- 
queath to  my  trustees  and  executors  hereinafter 
named  all  my  property  whatsoever  and  whereso- 
ever situate,  on  trust."  The  will  was  signed  by 
testator,  and  his  signature  was  followed  by  a 
regular  attestation  clause,  duly  signed  by  two 
witnesses.  Below  the  signature  and  attestation 
clause  were  these  words  : — "  I  find  on  reading  the 
above,  previous  to  the  execution  thereof,  that 
I  omitted  to  name  my  trustees  and  executors 
I  hereby  appoint  my  son  and  my  friend  L.  my 
executors  and  trustees."  It  was  proved  that 
the  words  below  the  signature  were  written  by 
testator  prior  to  the  execution  of  the  will : — 
Held,  that  the  added  words  could  not  be  in- 
cluded in  probate  of  the  will.  In  Ihe  Goods  of 
White  Prob.,  [1896]  1  I.  R.  269 

7.  Seal    with   initials — Signature.]    The 

person  who  wrote  out  a  codicil  added  at  the  end 
the  words,  "  signature  of  the  testator,  who 
signed  in  the  presence  of  the  witnesses,"  and 
the  testator,  in  the  presence  of  two  subscribing 
witnesses,  affixed  a  seal  stamped  with  his  initial! 
underneath  that  clause  • — Held,  that  the  will 
was  sufficiently  signed  by  him.  In  the  Goods  of 
Lemon  Prob.,  30  I.  L.  T.  R.  12T 

8. Separate  pieces  ol- paper  fastened  by 

pin — Signature  and  attestation  clause  put  first 
(in  the  opinion  of  the  Court  inhdvertently)  after 
execution.]  Testatrix  wrote  her  will  on  several 
sheets  of  paper  pinned  together.  At  the  time 
of  application  for  probate,  the  testatrix's 
signature  and  the  attestation  clause  was  the 
first  of  these  papers.  The  Court,  being  of 
opinion  on  the  evidence  that  the  sheet  containing 
the  signature  and  attestation  clause  was  origin- 
ally written  last,  and  therefore  at  the  end  of  the 
will,  and  might  have  been  afterwards  inadver- 
tently misplaced,  granted  probate.     Character 
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PROBATE  (AND  ADMINISTRATION)— EXECU- 
TION OF  WILL— continued. 
of  evidence  to  sustain  an  application  on  such 
grounds  considered.     In  the  Goods  of  Madden 

K.  B.  (Prob.),  [19051  2 1.  R.  612;  39 1.  L.  T.  204 

9.  Testatrix  domiciled  BhioaA— Execution 

in  English  form  of  will  in  pursuant  of  a  power.} 
Where  a  will  is  executed  under  a  power, 
such  will  may  be  good  for  the  purposes  of 
the  appointment  if  executed  according  to  the 
law  of  this  country,  though  not  according  to  the 
law  of  the  domicil  of  the  testatrix.  Mlurphy  v. 
DeichUr 

42  I.  L.  T.  R.  113  ;   H.  L.,  43  I.  L.  T.  R.  235 
[And  1909,  A.  C.  446.] 

9a. Two  testamentary  writings — No  evi- 
dence given  of  execution  of  later  in  date — Earlier 
admitted  to  probate.]  Where  plaintiff  sets  up 
a  document  as  a  wUl  later  in  date  than  a  will 
propounded  by  defendant,  and  does  not  come 
forward  to  establish  such  document,  even  where 
there  is  no  evidence  to  condemn  the  later 
document,  the  earlier  document  may  be  admitted 
to  probate  and  costs  given  against  the  plaintiff. 
Hurley  v.   Valentine  and  another 

K.  B.,  50  I.  L.  T.  R.  7 

10. Two  testamentary  writings,  the  later 

in  date  being  described  as  a  codicil.1  As  a  general 
rule,  when  the  second  of  two  testamentary 
writings  is  prima  facie  a  "  codicil  "  both  docu- 
ments must  be  admitted  to  probate,  as  together 
containing  the  testamentary  wishes  of  the 
testator ;  but  when  it  is  clear  that  the  second 
covers  the  same  ground  as  and  was  intended  to 
be  in  substitution  for  the  first,  the  second  will 
be  regarded  as  the  "  dominating  document,"  and 
will  alone  be  admitted  to  probate.  In  the  Goods 
of  Adams,  Deceased      Ross,  J.,  45  I.  L.  T.  R.  93 

11. •  Two  paper  writings — Probate — Grant 

to  executors  named  in  the  two  instruments — 
Practice.]  Where  probate  was  granted  of  two 
testamentary  papers,  as  together  constituting 
the  last  will  of  a  testator,  the  grant  was  made  to 
the  two  executors  named  in  the  first  instrument 
and  one  executor  named  in  the  second  instru- 
ment, the  second  executor  named  in  the  latter 
document  having  renounced.  In  the  Goods  of 
Strahan  K.  B.  (Prob.),  [19071  2  I.  R.  484  ; 

41 1.  L.  T.  R.  119, 132 

PROBATE  (AND  ADMINISTRATION)— GRANT 
OF    ADMINISTRATION. 
1. Administrator  out  of  the  jurisdiction — 

Grant  of  administration  to  a  creditor  limited  to 
deaHng  with  a  fund  in  Court — 38  Geo.  Ill,, 
V.  87—20  *  21  Vict.,  c.  79,  s.  79.— Where  an 
administrator  is  out  of  the  jurisdiction  the  Court 
has  power  to  grant  administration  to  a  creditor, 
limited  to  dealing  with  a  fund  in  Court,  and 
further  limited  to  the  return  within  the  iuris- 
diotion  of  the  administrator.  In  the  Goods  of 
Boyd,  Deceased  K.  B.,  46  I.  L.  T.  R.  294 

2. Administratrix  becoming  insane- 
Gram*  to  next-of-kin  pending  incapacity.]  Where 
an  administratrix,  who  was  sole  next-of-kin  of 
the  deceased,  became  of  unsound  mind,  pending 
the  administration  of  the  estate,  but  had  not 
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been  so  found  by  inquisition,  and  no  committee 
had  been  appointed  of  her  person  or  property, 
the  Court  granted  letters  of  administration  to 
the  next-of-kin  for  her  use  and  benefit,  limited 
during  her  incapacity,  and  ordered  that  the 
grant  obtained  by  the  lunatic  administratrix, 
which  was  lost,  should,  if  found,  be  lodged  in  the 
Principal  Registry,  and  that  in  the  meantime 
its  operation  should  be  suspended.  In  the  Goods 
of  Patrick  Clerkin,  Deceased 

K.  B.,  4  N.  I.  J.  R.  21 

3. Amended    grant — Hosts.]     Where    a 

grant  of  administration  with  will  annexed  has 
been  made,  and  subsequently  a  prior  unrevoked 
will  is  produced  containing  similar  provisions — 
Semble,  where  the  assets  are  small  the  Court 
will  amend  the  grant  by  including  in  it  the  prior 
will.     In  the  Goods  of  Tobin 

K.  B.  (Prob.),  37 1.  L.  T.  R.  30;  3  N.  I.  J.  R.  72 

4. Assignee  of  greater  part  of  assets,  to.] 

A  testatrix  died  leaving  two  sisters  her  sole 
next-of-kin.  By  the  will  she  devised  and  be- 
queathed all  her  property  to  one  of  her  sisters, 
and  appointed  her  sole  executrix.  The  universal 
legatee  and  executrix,  being  in  delicate  health, 
renounced  probate,  assigned  her  interest  in  the 
greater  part  of  the  assets  to  her  sister  and 
another  upon  trust  for  herself  for  life,  and  after- 
wards for  her  said  sister  absolutely,  and  further 
consented  in  writing  that  administration  cum 
testamento  annexo  should  be  granted  to  such 
sister.  The  debts,  which  were  of  small  amount, 
due  by  the  estate  had  already  been  discharged. 
The  Court,  having  regard  to  the  renunciation, 
consent,  and  deed  of  assignment,  granted  ad- 
ministration cum  testamento  annexo  to  the  sister 
of  the  executrix  and  universal  legatee  as  the 
assignee  of  the  greater  part  of  the  assets  of  the 
deceased  on  the  security  of  her  own  bond  and 
that  of  one  surety  (whose  bond  had  already 
been  lodged  In  the  local  registry),  and  gave  her 
the  costs  of  the  application  to  be  paid  out  of 
the  estate.     Re  Beamish       Prob.,  32  I.  L.  T.  23 

5. Contest   between   alleged   niece   and 

alleged  first  cousins — Caveat  by  latter.]  Deceased 
had  made  a  will  leaving  everything  to  his  wife, 
who  predeceased  him,  and  naming  as  executors 
thereof  two  persons  who  also  predeceased  him. 
A  caveat  was  entered  by  two  alleged  first 
cousins  of  deceased  The  Court  set  aside  the 
caveat,  and  gave  a  grant  of  administration,  with 
the  will  annexed,  to  an  alleged  niece  of  the 
decased,  directing  the  grant  to  be  impounded 
pending  a  suit,  in  which  the  first  cousins  were 
to  be  defendants,  to  administer  the  assets  of  the 
deceased.     Hyland,  Deceased 

K.  B.  (Prob).,  41 1.  L.  T.  R.  114 

6. Contest  between  creditor  and  next-ol- 

liin.]  In  a  controversy  between  a  creditor  of 
deceased  and  the  representative  of  a  deceased 
next-of-kin  of  the  deceased  as  to  administration, 
the  latter  will  be  preferred  if  the  solvency  or 
insolvency  of  the  estate  is  a  matter  of  doubt. 
It  is  only  in  the  case  of  clearly  insolvent  estates 
that  the   Court   will,  in  a  controversy   of   the 
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present   kind,   prefer    the    creditor.      Goods    of 
Hunter,  Deceas^  Prob.,  2  N,  I.  J.  R.  43 

7.  ■  Contest  between  cieditor  and  next-of- 
kin — Insolvency  of  estate  disputed — Creditor 
preferred  to  next-of-kin — 20  <fc  21  Vict.,  c.  79, 
s.  78.]  Wljere  th,e  insolvency  of  the  estate  of  a 
deceased  intestate,  a  fiour  and  meal  merchant, 
was  in  dispute,  the  Court  refused  a  grant  of 
administration  to  one  of  his  next-of-Mn,  who 
Wasjlliterate  and  unfitted  to  intermeddle  with 
the  estate,  and  gave  administration  to  a  creditor 
who  was  well  qualified  to  act  as  administrator. 
Hawke  v.  Wedderburn  (L.  R.  1  P.  594)  commented 
on  and  not  followed.  The  principle  on  which  the 
Court  acts  laid  down.  In  re  Kelly,  Deceased 
K.  B.  (Prob.),  43  I.  L.  T.  R.  165 

8. Contest  between  next-of-kin — Males 

— Persons  rendering  service  to  the  estate.']  In  a 
contest  between  two  male  next-of-km  who  had 
the  greater  interest,  and  who  had  applied  first 
for  the  grant,  but  who  resided  in  Scotland,  and 
therefore  out  of  the  jurisdiction,  and  one  female 
next-of-kin,  who  represented  the  smaller  interest, 
but  who  resided  in  Ireland,  and  who  had  rendered 
salvage  services  to  the  estate  after  the  death  of 
the  deceased,  the  Court  in  the  exercise  of  its 
discretion  gave  the  grant  to  the  female  next-of- 
kin.     Hearst,  Deceased 

K.  B.  (Prob.),  40  I.  L.  T.  R.  198 

9. Contest — Dncertainty  as  to  next-of- 
kin — Chancery  proceedings  directed.]  Where  two 
persons  applied  for  a  grant  of  letters  of  adminis- 
tration of  the  estate  of  the  deeeased,each  alleging 
that  he  was  a  next-of-kin,  and  each  denying 
"-^ihat  the  other  was  a  next-of-kin,  the  Court  gave 
a  grant  to  one  of  them  under  section  78,  but 
ordered  the  grant  to  be  impounded  until  an 
action  for  administration  in  the  Chancery 
Division  should  have  been  brought.  The 
person  who  got  the  grant  was  given  his  costs  out 
of  the  assets,  and  the  other  person  was  given 
liberty  to  apply  for  his  probate  proceedings' 
costs  in  the  Chancery  action.     In  re  Cullen 

K.  B.  (Prob.),  40  I.  L.  T.  213 

10. •  Contest  between  whole  blood  and 

half  blood — Male  and  female.]  When  there  is  a 
contest  between  next-of-kin,  the  paramount 
consideration  m  making  a  grant  of  administra- 
tion is  which  appointment  will  be  most  con- 
ducive to  the  benefit  of  the  estate  ;  and  on  that 
principle  an  applicant,  who  was  a  nephew  of 
tiie  half  blood,  was  given  a  grant  in  preference 
to  a  niece  of  the  whole  blood.  In  the  Goods  of 
Donnelly  Prob.,  34 1.  L.  T.  R.  106 

11.  Creditor — Next-of-kin      not      cited.] 

Where  an  estate  was  small  and  clearly  insolvent, 
the  Court  gave  liberty  to  a  creditor  to  apply  for 
a  grant  of  letters  of  administration  without 
citing  the  next-of-kin,  who  resided  in  Australia. 
In  the  Goods  of  Moore,  Deceased 

Prob.,  3  N.  I.  J.  R.  276 

12. Creditor — Assignee  of  debt — Next-of- 
kin.]  Semble,  that  a  bona  fide  assignment  for 
value,  made  after  the  death  of  the  deceased,  of 
a  debt  due  by  the  deceased,  would  entitle  the 
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assignee  to  a  grant  of  letters  of  administration, 
in  case  the  next-of-kin  refused  to  accept  such 
a  grant.     In  Ihe  Goods  of  Galbraith   (3  L.  R.  I. 
169)  commented  on.     In  the  Goods  of  Lee 

Prob.,  33  I.  h.  T.  R.  50 

13.  Creditor— /«.soZ«e»i  estate — Next-of- 
kin  not  cited — Notice — Probate  Act,  1857,  s.  78.] 
A  creditor  of  a  deceased  person  whose  estate 
was  small,  and  alleged  to  be  insolvent,  was 
granted  administration  under  section  78  of  the 
Probate  Act,  without  citing  or  giving  notice  to 
one  of  the  next-of-kin,  who  resided  in  America, 
the  other  next-of-kin,  who  was  in  possession  of 
the  farm  which  constituted  the  sole  asset  of  the 
deceased,  having  been  cited  and  having  failed 
to  appear.     In  the  Goods  of  Mahon 

Prob.,  33  I.  L.  T.  R.  24 

14. Creditor— Profiate  Act,  1857,  s.  78— 

Insolvency  of  deceased's  estate — "  Other  special 
circumstances."]  Leave  was  given  under  section 
78  to  the  liquidator  of  a  public  company,  which 
was  a  creditor  of  deceased  to  apply  for  ad- 
ministration without  citing  or  giving  formal 
notice  to  the  next-of-kin,  the  estate  being  small 
and  practically  insolvent,  and  no  administration 
having  been  taken  out  by  the  next-of-kin 
although  deceased  had  been  dead  nearly  five 
years.     In  the  Goods  of  Thompson 

Prob.,  32  I.  L.  T.  R.  76 

15.  Creditor — Next-of-kin      not      cited.] 

Leave  was  given  to  a  creditor  of  the  deceased  to 
apply  for  a  grant  of  letters  of  administration 
without  citing  a  next-of-kin  who  was  in  America, 
and  whose  address  was  unknown  to  the  creditor. 
In  the  Goods  of  Cooley,  Deceased 

Prob.,  3  N.  I.  J.  R.  18 


16. Executor  of 

— Beneficial  or  trust.] 
to   his    wife    for     her 
son    if     he     returned 
gave   the   rest  of  his 
duary  legatee  to  say 


residuary  legaiee— Gift 
A  testator  left  his  farm 
life,  and  then  to  his 
from  Australia,  and 
property  to  the  resi- 
masses   for   the    repose 


of  his  soul.  By  a  oodicU  to  his  will  the 
testator  directed  that  upon  the  death  of  his  wife 
the  farm  should  be  sold  if  his  son  did  not  return 
to  dwell  on  it ;  and  that  the  proceeds  of  the  sale 
should  be  given  to  the  residuary  legatee  for  the 
same  purpose.  The  son  did  not  return,  and 
upon  the  death  of  the  widow  the  farm  was  sold 
in  1901,  by  the  executor,  who  died  before  ad- 
ministering the  proceeds  of  the  sale.  The 
residuary  legatee  died  in  1900,  and  by  his  will 
appoiiited  as  his  executor  the  present  applicant. 
The  latter  appUed  for  a  grant  of  administration 
de  bonis  non  to  the  estate  of  the  testator,  which 
was  refused  by  the  District  Registrar  on  the 
ground  that  a  personal  representative  of  a  re- 
siduary legatee  in  trust  was  not  so  entitled  : — 
Held,  that  the  applicant  was  entitled  to  a  grant 
of  administration  de  bonis  non  to  the  estate  of 
the  testator.  In  ihe  Goods  of  M'Cann,  Deceased 
Prob.,  2  N.  I.  J.  R.  126 

17. Administrator  of  widow  who  had  not 

taken  out  administration — Intestates  Estates  Act, 
1890  (53  cfc  54  Vict,  c.  29),  s.  I— Probate  Act 
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(Ireland),  1857  (20  &  21  Vict.,  c  79),  s.  78.] 
A  widow  died  without  taking  out  administration 
to  her  husband's  estate,  of  which  she  had  taken 
possession,  he  having  died  intestate  and  without 
issue.  The  widow  by  her  will  disposed  of  all  her 
property  (including  her  husband's  assets),  but 
appointed  no  executor.  His  assets  were  of  small 
amount,  but  there  was  a  possibility  that  they 
might  prove  to  be  of  greater  value  than  £500. 
Under  the  circumstances  of  the  case  the  Court 
granted  administration  of  the  personal  estate 
of  the  husband  to  the  administratrix  of  the 
widow,  imder  the  provisions  of  section  78  of  the 
Probate  Act  of  1857.     In  re  M' Donagh 

Prob.,  [1898]  2  I.  R.  79  ;  32  I.  L.  T.  R.  39 

18. Executor  of  widow — Next-of-kin  not 

cited.}  Administration  was  granted  to  the 
executor  of  the  widow  of  the  deceased  without 
citing  the  next-of-kn  of  the  husband  or  giving 
notice  to  the  Crown,  the  deceased  having  died 
intestate  and  without  issue,  and  leaving  real 
and  personal  estate  under  £500  in  value.  In  the 
Ooods  of  Donnelh/.  Deceased 

Prob.,  3  N.  I.  J.  R.  351 

19. Executor  of  widow  who  had  taken 

out  administration — Probate  (Ireland)  Act,  1857 
(20  d!  21  Vict.,  c.  79),  s.  78 — A  matter  of  judicial 
discretion.}  A  widow  having  taken  out  adminis- 
tration to  her  husband's  estate  realised  the 
assets,  but  died  before  distribution  of  same. 
The  chief  asset  of  the  intestate  was  a  farm,  the 
sale  of  which  with  stock  and  efEeots  realised 
£1,133.  The  total  assets,  after  payment  of  debts 
and  funeral  expenses,  were  about  £1,520,  on 
which  amount,  by  virtue  of  the  Intestates 
Estates  Act,  1890  (53  &  54  Vict.,  c.  29),  s.  2. 
the  widow  was  entitled  to  a  first  charge  of  £500 
There,  being  no  issue  she  was  also  entitled  to  half 
the  balance.  The  widow  made  a  will  by  which 
she  appointed  the  applicant  and  the  Rev.  John 
O'Bonnell,  C.C.,  her  brother,  as  her  executors. 
Under  the  circumstances  of  the  case  the  Court 
granted  administration  to  the  applicant,  one  of 
the  executors  of  the  widow,  the  administratrix 
of  the  intestate,  under  the  provisions  of  s.  78 
of  the.  Probate  (Ireland)  Act,  1857.  In  the 
Ooods  of  Wm.  Leonard,  Deceased 

K.  B.,  47  I.  L.  T.  R.  113 

20. Representative  of  widow  for  purposes 

of  Land  Registry — Local  Registration  of  Title  Act 
(Ireland),  1891,  Or.  IV.,  r.  4 — Registered  farm — 
Probate  Act  (Ireland),  1857,  s.  78.]  Where  a 
registered  owner  of  land  died  intestate,  without 
issue,  and  his  widow  thereby  became  entitled  to 
his  assets,  which  did  not  exceed  £500,  the  per- 
sonal representatives  of  the  widow,  who  died 
before  representation  was  raised  to  the  estate 
of  her  husband,  were  allowed  to  extract  a  grant 
of  administration  of  the  estate  of  her  deceased 
husband  for  the  purposes  of  the  Local  Regis- 
tration of  Title  Act  (Ireland),  1891.  In  the 
Ooods  of  Hughes,  Deceased 

K.  B.,  51  I.  L.  T.  R.  15 

21.  — —  Grant  under  section  78  to  universal 
residuary  legatee — Next-of-kin  not  cited.}     On 


PROBATE  (AND  ADMINISTRATION)— GRANT 
OF  ADMINISTRATION— com(m«e(i. 

appUcation  ex  parte  the  Court,  under  section  78 
of  the  Probate  (Ireland)  Act,  1857,  gave  a 
universal  legatee  liberty  to  apply  for  a  grant  of 
letters  of  administration  with  the  will  annexed 
without  citing  the  next-of-kin  of  the  testator. 
Dwane,  Denis,  In  the  Goods  of 

Prob.,  42  I.  L.  T.  R.  74 

22. Grant  without  citing  executor,  who 

had  not  proved — 20  db  21  Vict.,  v.  79,  s.  78.] 
The  executor  named  in  a  will  was  residing  in 
this  country  at  the  time  of  the  death  of  the 
deceased,  but  did  not  take  out  a  grant  of  probate. 
Some  time  afterwards  he  went  to  reside  on  the 
Continent  without  showing  any  intention  of 
coming  back.  Under  the  circumstances  of  the 
case,  letters  of  administration,  with  the  will 
annexed,  were  granted  to  one  of  the  pecuniary 
legatees,  under  the  Probate  (Ireland)  Act,  1857, 
s.  78.     In  the  Goods  of  Kelly,  Deceased 

Prob.,  31  I.  L.  T.  R.  16*^ 

23. Guardian  —  Infant  — Administration 

under  section  78.]  The  paternal  aunt  of  an 
infant  was  appointed  guardian  "  for  the  purpose 
of  protecting  the  interest  of  the  infant "  in  her 
deceased  father's  assets,  administration  of  the 
estate  being  granted  to  a  maternal  uncle  under 
section  78  of  the  Probate  Act,  1857.  In  the, 
Goods  of  Wilson    K.  B.  (Prob.),  36  I.  L.  T.  R.  52 

24. Guardian — On  behalf  of  one  minor — 

Other  m,inors  interested — Citation  of  married 
women  abroad  dispensed  with.}  A  bachelor  died 
intestate  and  insolvent,  his  only  assets  being 
£48  cash  and  £11  arrears  of  rent,  leaving  his 
only  next-of-kin  the  children  of  three  deceased 
sisters ;  the  children  of  one  sister  were  minora 
and  wards  of  Court ;  the  children  of  another 
sister  were  minors,  but  not  wards  of  Court  ; 
the  children  of  the  third  sister  were  married 
and  living  abroad.  The  Court  made  a  grant 
to  the  guardian  of  the  eldest  minor,  who  was  a 
ward  of  Court,  without  requiring  the  married 
children  to  be  cited.  In  the  Goods  of  Magrath 
Prob.,  [1896]  1 1.  R.  203 

25.  — —  Guardian — Minor  next-of-kin  of  (he 
deceased — Next-of-kin  of  minors.}  In  appointing 
a  guardian  of  the  minor  next-of-kin  of  the  de- 
ceased, the  youngest  of  whom  was  seven  years 
of  age,  the  next-of -^km  of  said  minors  were  passed 
over  in  favour  of  a  stranger  wbo  had  been  duly 
elected  by  the  said  minors  as  their  guardian,  and 
liberty  was  given  to  h'm  to  apply  for  a  grant 
of  letters  of  administration.  In  the  Ooods  of 
Gordon  Prob.,  32  I.  L.  T.  R.  134 

26. In  capacity  of  surviving  executor  de 

boms  non  grant  during- Tramsmissjom  of  executor- 
ship.} A  grant  for  the  use  and  benefit  of  an 
executor  during  his  incapacity  is  equivalent  to  ai 
grant  of  probate  to  him,  and,  should  such  execu- 
tor survive  his  co-executor,  the  executor  of  the 
latter  will  not  represent  the  original  testator.  A 
testator  appointed  an  executor  and  executrix. 
The  executor  proved  the  will,  liberty  to  prove 
being  reserved  to  the  executrix.  The  executor 
died  leaving  an  executor.  The  executrix  sur- 
vived, and  became  incapable  of  acting,  and  a^ 
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grant  de  bonis  non  with  the  will  annexed  of  the 
testator  was  made  to  a  residuary  legatee  for 
the  use  and  benefit  of  the  executrix  during  her 
incapacity.  The  executrix  died  intestate, 
leaving  assets  of  the  testator  unadministered. 
The  residuary  legatee  applied  for  a  grant  de  bonis 
non  with  the  will  annexed  of  the  testator  : — Held, 
that  the  grant  for  the  use  and  benefit  of  the 
surviving  executrix  during  her  incapacity  was 
eq[uivalent  to  a  grant  of  probate  to  her ;  that 
consequently  the  executor  of  the  deceased 
executor  did  not  represent  the  original  testator  ; 
and  that  as  the  executrix  had  died  intestate,  a 
grant  de  bonis  non  should  be  made  to  the  resi- 
duary legatee.     In  the  Goods  of  Frengley 

Prob.,  [1915]  2  I.  R.  1 

27.  Joint  grants — Two  next-of-kin.]     A 

joint  grant  of  administration  was  made  to  two 
next-of-kin  (one  of  them  being  joined  by  virtue 
of  section  78  of  the  Probate  Act,  1857),  there 
being  special  circumstances  rendering  such  joint 
grant  convenient.    Goods  of  Ayhvard,  Deceased 

Prob.,  2  N.  I.  J.  R.  37 

28.  Limited — Absence  out  of  the  jurisdic- 
tion of  administrator — Guardian  of  next-of-kin — 
Probate  (Ireland)  Act,  1857  (20*  21  Vict.,  c.  79), 
s.  79.]  Under  the  79th  section  of  the  Probate 
Act,  1857,  the  guardian  of  the  person  and  fortune 
of  a  minor  next-of-kin  is  entitled  to  apply  for  a 
grant  of  administration  during  the  absence  out 
of  the  jurisdiction  of  the  administrator  of  the 
deceased,  who  had  left  Ireland  without  ad- 
ministering the  assets  In  the  Goods  of  Frances 
Lee        Prob.,  [1898]  2  I.  R.  81 ;  32  I.  L.  T.  R.  11 

29. Limited — De  bonis  non — Transferring 

shares— Notice— 2f)  dh  21  Vict.,  c  79,  s.  78.] 
The  widow  of  a  deceased  intestate  having  been 
declared  entitled  to  certain  stocks  and  shares, 
omitted  to  have  been  transferred  and  the 
certificates  changed  into  her  name  in  the 
company's  books.  On  the  application  of  her 
executors  an  order  was  made  for  the  administra- 
tion de  bonis  non  of  the  intestate's  estate,  limited 
for  the  purpose  of  having  those  stocks  and 
shares  changed  into  their  names  without  citing 
or  giving  notice  to  the  next-of-kin  or  persons 
entitled  in  distribution  under  the  intestacy. 
In  re  Hogan  Prob.,  32  I.  L.  T.  R.  103 

30. Limited — Grant  for   the  purpose   of 

vesting  trust  term  in  new  trustees.]  Where,  upon 
the  occasion  of  the  appointment  of  new  trustees 
of  a  settlement,  which  comprised,  amongst  other 
trust  funds,'a  charge  on  the  settled  lands  which 
had  been  paid  off  by  the  former  trustees,  and  an 
assignment  of  it  taken  from  the  persons  bene- 
ficially interested  therein,  the  new  trustees  re- 
quired that  a  term  of  years  created  for  the  pur- 
pose of  securing  the  charge,  which  had  not  been 
assigned  to  the  former  trustees,  should  be  trans- 
ferred to  them,  and  there  was  no  personal  re- 
presentative of  the  surviving  trustee  of  the  term 
living,  the  Court,  on  the  application  of  the 
attorney  of  the  person  beneficially  entitled  to 
the  charge,  who  was  resident  abroad,  gave 
liberty  to  his  attorney  to  apply  for  a  grant 
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limited  to  assigning  the  term  to  the  new  trustees. 
Form  of  order.     In  the  Goods  of  Vereker 

Prob.,  [1896]  1 1.  R.  200 

31. Limited  to  chattels  real  in  Ireland— 

Foreign  domicil^Intestate.]  An  American  sub- 
ject domiciled  and  resident  in  America  died  in 
America  intestate,  leaving  property  in  America 
and  chattels  real  in  Ireland.  The  property  in 
America  having  been  administered  by  an  official 
administrator  appointed  by  the  American 
Courts,  administration  was  granted  to  one  of 
deceased's  next-of-kin,  limited  to  the  chattels 
real  in  Ireland.     In  the  Goods  of  Gray 

K.  B.  (Prob.),  35  I.  L.  T.  R.  240 

32. Notwithstanding    vi'Al— Alleged    will 

not  propounded — Administration  as  in  intestacy.] 
Where  the  persons  interested  under  an  alleged 
will  had  not  propounded  it,  nor  appeared  to  a 
citation  to  show  cause  why  it  should  not  be 
condemned,  the  Court,  on  motion  on  notice  on 
behalf  of  the  sole  next-of-kin,  gave  liberty  to 
the  applicant  to  apply  for  letters  of  administra- 
tion, as  in  case  of  intestacy.  In  the  Goods  of 
MuUan,'  Deceased  Prob.,  31 1.  L.  T.  R.  139 

33. Notwithstanding      will  —  Issue     of 

writ — New  and  old  practice.]  Where  there  is  an 
alleged  will  in  existence,  the  party  who  alleges 
an  intestacy,  and  desires  a  grant  of  letters  of 
administration,  should  iiot  apply  for  same  by 
motion  on  notice,  but  should  issue  a  writ  of 
summons.  In  re  Leary       Prob.,  31  I.  L.  T.  R.  55 

34.  Notwithstanding  will — Minor  legatees 

not  cited — Invalid  will.]  Where  the  deceased 
made  a  will  which  was  invaUd  on  account  of 
its  being  only  attested  by  one  witness,  the  Court 
on  motion  passed  over  the  wiU,  notwithstanding 
there  were  minors  interested,  and  declared  the 
widow  of  deceased  entitled  to  apply  for  and 
obtain  a  grant  of  letters  of  administration  to  the 
goods  of  deceased.  Goods  of  Fitzpatrick,  Deceased 

Prob.,  2  N.  I.  J.  B.  76 

35.  — — •  Notwithstandins;  will — Non-appear- 
ance of  party  interested — Grant  of  administration, 
notwithstanding  alleged  will.]  The  Court  has 
power  to  condemn  a  will  upon  motion.  And 
where  a  party  interested  failed  to  appear  on 
such  motion,  though  served  with  a  citation  and 
personally  served  with  notice  of  the  motion, 
and  not  being  professionally  advised,  appeared 
to  be  ignorant  of  her  rights,  the  Court  granted 
administration  notwithstanding  the  alleged  will. 
Brennan  v.  Dillon  (I.  R.  7  Eq.  215 ;  8  Eq.  94) 
approved  of.     In  the  Goods  of  Gilbert 

K.  B.  (Prob.),  [1911]  2  I.  R.  36 

36. Presumption  of  death  at  particular 

period — Evidence.]  Where,  upon  an  application 
for  leave  to  presume  the  death  of  a  testator,  it 
was  proved  that  the  testator  had,  upon  the 
evening  of  December  27,  1908,  returned  for  the 
night  to  a  hotel  at  Messina,  in  which  he  was 
staying ;  that  he  had  arranged  to  start  on  a 
journey  from  the  hotel  at  h^f-past  six  next 
morning ;  that  at  half  pa.it  five  next  morning 
the  hotel  was  reduced  to  ruins  by  an  earth- 
quake ;     that    the    ruins    collapsed    upon    the 
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inmates  ;  that  no  inmate  of  the  hotel  was  known 
to  have  escaped  ;  and  that  from  the  time  of  the 
earthquake  nothing  was  ever  heard  of  the 
testator,  although  extensive  inquiries  were  made, 
and  advertisements  published  in  places  where 
there  might  be  survivors  from  the  earthquake, 
the  Court  gave  leave  to  presume  the  death  of  the 
testator  on  or  about  December  28,  1908. 
Freytag,  In  the  Goods  of 

K.  B.  (Prob.),  43  I.  L.  T.  R.  116 

[And    see   Probate    (and    Administration) — 
Grant  of  Probate,     lo.] 

37.  -. Rival  applicants — Special  circum- 
stances— Grant  under  section  78 — Discretion  of 
Probate  Judge."]  A.,  a  nephew  of  deceased, 
applied  under  section  78  for  a  grant  of  letters  of 
administration  de  bonis  non  on  the  ground  that 
there  were  "  special  circumstances  "  why  the 
grant  ought  not  to  be  made  to  B.,  an  old  lady  of 
seventy-five  years,  who  was  prima  facie  entitled, 
but  to  himself,  alleging  that  her  age  and  want  of 
business  training,  and  the  fact  that  she  had 
previously  admitted  the  claim  of  C.  having  an 
adverse  interest  to  the  estate,  and  had  acted  as 
G's  housekeeper,  and  employed  his  solicitor  for 
the  purpose  of  the  present  application,  entitled 
the  Court,  in  the  exercise  of  its  discretion,  to 
make  the  grant  to  him  : — Held,  on  appeal,  that 
i)t  was  necessary  and  convenient  "  by  reason  of 
special  circumstances  "  within  the  meaning  of 
section  78  of  the  Probate  (Ireland)  Act,  1857, 
that  the  grant  should  be  made  to  the  applicant 
in  preference  to  B.,  and  that  the  discretion 
of  the  Probate  Judge  was  rightly  exercised, 
/re  the  Goods  of  Andrew  Orr,  Deceased 

App.,  51  I.  L.  T.  R.  189 

38. Special  circumstances — Section  78  of 

the  Probate  Act,  1857.]  A.  bought  certain  bank 
shares  with  his  oWn  money  and  had  them  trans 
ferred  to  the  name  of  himself  and  B.  without 
having  any  intention  of  benefiting  B.  personally 
by  the  transaction.  B.  survived  A.  and  died, 
leaving  the  shares  still  in  the  joint  names  of 
both.  The  administratrix  of  A.  was  granted 
letters  of  administration  of  B.'s  estate  (which 
consisted  solely  of  the  shares)  under  section  78 
of  the  Probate  Act,  1857.  In  the  Goods  of 
Devor  Prob.,  34  I.  L.  T.  R.  107 

39.  ■ Special   circumstances — 78«fi  section 

grant — Administration  to  brother-in-law  instead  of 
daughter.']  Where  the  daughter  of  deceased 
lived  in  England,  and  had  practically  no  interest 
in  the  assets,  administration  under  section  78 
of  Probate  Act,  1857,  wps  given  to  the  husband 
of  the  sister  of  the  deceased,  to  whom  the 
management  of  a  business  which  formed  the 
greater  part  of  the  assets  had  been  given  by  the 
will  of  the  deceased,  the  sister  and  her  husband 
being  the  persons  chiefly  interested  in  so  much 
of  the  assets  as  were  represented  by  the  business. 
Barbour,  deceased  Prob.,  41  I.  L.  T.  R.  122 

40. ;  Trust  property— Grant  limited  to— 

Conv'eyancing  and  Law  of  Property  Act,  1881 
(44  <fe  45  Vict.,  e.  41),  «.  30~Devolution  of  real 
estate  en  death  of  trustee.]     The  Court  granted 
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letters  of  administration  de  bonis  non  to  the  goods 
of  the  surviving  trustee  of  a  deed,  by  which  a 
rent-charge  on  real  estate  was  put  in  settlement. 
The  grant  was  limited  to  the  appointment  of  a 
new  trustee  of  the  settlement,  and  to  vesting  the 
rent-charge  in  the  new  trustee.  The  personal 
assets  of  the  deceased  trustee  had  already  been 
fully  administered.     In  the  Goods  of  Berry 

K.  B.  (Prob.),  [1907]  2  I.  R.  209  ; 
41 1.  L.  T.  R.  38 

41. Widow  not   cited — Less  than   three 

months  from  death.]  Liberty  was  given  in  special 
circumstances  to  a  next-of-kin  to  apply  for  a 
grant  of  letters  of  administration,  notwith- 
standing that  the  deceased  had  left  a  widow,  who 
had  not  been  cited,  and  that  three  months  had 
not  elapsed  since  the  death  '  of  the  deceased. 
Goods  of  GougMan,  Deceased 

Prob.,  2  N.  I.  J.  R.  37 

42. Workmen's      Compensation      Act, 

1900 — Death  intestate  of  employer  before  request 
for  compensation  made  by  injured  workman — 
Refusal  of  next-of-kin  to  take  out  letters  of  adminis- 
tration— Grant  of  letters  of  administration  to 
nominee  of  workman — Probate  Act,  1857,  s.  78.] 
A  workman,  injured  in  the  course  of  his  employ- 
ment, had  made  no  request  for  compensation 
before  the  death,  intestate,  of  the  employer. 
The  next-of-kin  acted  as  executors  de  son  tort, 
and  refused  to  take  out  letters  of  administration  ; 
and  the  workman,  in  view  of  section  13  of  the 
Act,  could  not  take  proceedings  against  them. 
The  Court  gave  liberty  to  a  nominee  of  the 
workman  to  take  out  a  grant  under  section  78 
of  the  Probate  Act,  1857,  for  the  purpose  only  of 
substantiating  proceedings  to  be  taken  by  the 
workman  for  the  recovery  of  compensation. 
Byrne,  Deceased  Prob.,  44 1.  L.  T.  R.  98 

Administration    obtained   after    payment 

into  Court  to  make  legal  title 
[1894]  1  I.  R.  146  ;  28  I.  L.  T.  R  184. 
See  Lands  Clauses  Acts — Costs.    1. 

Costs  of  land  compulsorily  taken 

[1903]  1  I.  R.  164  ;  37  I.  L.  T.  R.  86 
See  Lands  Clauses  Acts — Costs.    2. 

Limited  to  fair  rent  proceedings — ^Bight  of 

limited    administrator    to    plead    the 
Statute    of    Limitations    against    ad- 
ministrator 33  I.  L.  T.  R.  110 
See  Limitations,  Statute  ot — Realty.    5. 

Relation  back  [1894]  2  I.  R.  285 

See  Parliament — Franchise,    84. 

To  Widow — ^Remaining  in  possession  with 

infant  children — Widow  trustee 
36  I.  L.  T.  R.  39, 108  ;  2  N.  I.  J.  R.  194 
See  Limitations,  Statute  of — Realty.    4. 

PROBATE  (AND  ADMINISTRATION)— GRANT 
OF  PROBATE. 

1.  Death  at  sea — Presumption  of  time 

of.]  Where,  in  an  application  to  presume  the 
death  of  a  testator,  it  was  sworn  that  the 
testator  sailed  from  Newport  as  master  of  a 
steamer  bound  for  Belfast ;  that  the  steamer, 
after  being  sighted  by  another  steamer  off  the 


(  2097  ) 


DIGEST  OF  CASES. 


(  2098  ) 


PROBATE  (AND  ADMINISTRATION)— GRANT 

OF  V^GBATE— continued. 
coast  of  Glamorganshire,  was  never  again  heard 
of,  there  being  a  strong  gale  at  the  time  ;  that 
the  steamer  had  been  posted  at  Lloyd's  as 
missing,  and  that  the  underwriters  had  paid 
insurance  money  on  her  as  a  total  loss : — The 
Court  presumed  the  death  as  having  occurred 
on  the  date  when  the  steamer  was  last  heard  of. 
In  the  Goods  of  Inkerman  Brown 

K.  B.  (Prob.),  36  I.  L.  T.  R.  173 

[And   see    Probate    (and    Administration) — 
Grant  of  Administration.     36.] 

la. ^  Deed  of  gilt.]      A  document  which 

purports  to  be  a  deed  of  gift,  but  in  which  the 
deceased  used  words  only  applicable  to  the 
event  of  his  death : — Held,  testamentary,  and 
admitted  to  probate.  Hawksby  and  another  v. 
Kane,  cmd  another  K.  B.,  47  I.  L.  T.  R.  96 

2. Destroyed  or  lost  will — Authenticated 

draft — Next-of-kin  served  with  notice  mot  con- 
senting to  probate.'^  The  Court  on  motion  granted 
probate  of  a  lost  will,  as  contained  in  an  authen- 
ticated draft  of  same,  without  requiring  it  to  be 
propounded,  the  next-of-kin  having  been  served 
with  copies  of  the  notice  of  motion  and  not 
appearing  on  the  motion.  In  the  Goods  of 
Merrigan  Prob.,  33  I.  L.  T.  R.  131 

3. Destroyed  or  lost  will — Copy.'i  Where 

the  original  will  of  a  testator  disappeared  in  a 
soUcitor's  office,  and  where  diligent  search  had 
been  meide  for  same  and  advertisements  in- 
serted, and  where  only  a  copy  of  the  will  made 
for  the  purposes  of  obtaining  probate  could  be 
found,  the  Court,  on  the  application  of  one  of 
the  next-of-kin,  and  all  the  next-of-kin  con- 
senting, granted  liberty  to  apply  for  letters  of 
administration  with  said  copy  will  annexed.  In 
the  Goods  of  Midvany 

K.  B.  (Prob.),  36 1.  L.  T.  R.  152 

4. Destroyed  or  lost  will — Evidence  of 

due  execution.l  On  an  application  for  letters  of 
administration  with  the  will  (alleged  to  have 
been  made  in  1862)  annexed,  as  contained  in  a 
copy  thereof  made  in  1877,  evidence  having  been 
given  that  the  copy  was  a  true  copy  of  the  will, 
and  that  the  original  had  existed  after  the  death 
of  the  deceased,  permission,  under  Or. 
XXXVII.,  r.  3,  was  given  to  read  an  attested 
copy  of  an  affidavit  filed  in  1879  (in  an  action 
in  the  Vice -Chancellor's  Court),  which  the  Court 
held  to  contain  satisfactory  evidence  of  due 
execution  of  the  will.  O'Hare,  In  the. Goods  of 
Prob.,  42  I.  L.  T.  B.  75 

5. Destroyed    or   lost    will — Incomplete 

will  and  copy.^  It  is  inaccurate  to  grant  probate 
of  an  incomplete  will  and  a.  copy  as  together 
constituting  the  will  of  the  deceased.  Probate 
should  only  be  granted  of  a  will  as  disclosed  by  a 
copy.     Be  Moran  Prob.,  32 1.  L.  T.  126 

6. Destroyed  or  lost  will — Mutilated  by 

destruction  of  parts  after  the  death  of  testator.] 
A  testator  duly  made  his  will.  This  will,  a 
year  after  his  death,  was  discovered  mutilated 
by  the  destruction  oi  parts  thereof  containing 
certain  words  of  the  will.  The  state  of  the  will 
when  discovered  was  due  to  the  way  in  which 
it  had  been  kept  after  the  death  of  the  testator. 
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The  testator  had  also  made  a  draft  will,  as  well 
as  a  pretended  will,  but  no  copy  of  his  last  will 
and  no  oral  evidence  as  to  the  precise  form  of 
the  last  will  as  it  stood  before  becoming  mutilated 
was  forthcoming.  The  Court  made  an  order  for 
probate  of  the  will,  in  so  far  as  the  same  was 
legible,  and  so  far  as  the  same  was  illegible,  in 
the  words  and  figures  contained  in  a  copy  of  said 
wUl,  which,  as  regards  the  missing  portions,  had 
been  reconstructed  from  the  context  of  the  will, 
from  the  draft  will  and  from  the  pretended  will. 
Be  Wright,  Deceased       Prob.,  44  I.  L.  T.  R.  137 

7. Destroyed  or  lost  will — Mutilation  of 

will — Bevocation  by  cutting  off  and  burning  part 
of  will  and  leaving  remainder — Intention  of 
testatrix — Validity  of  remainder  of  will.}  J.  M. 
duly  made  her  last  will  early  in  1916,  and  died  on 
December  17,  1916.  In  November,  1916, 
deceased  cut  her  will  in  two  parts  and  burnt  the 
earlier  part,  leaving  the  remaining  part  intact 
together  with  the  attestation  clause  and  her 
signature.  On  a  motion  by  M.  M.,  a  daughter 
of  deceased,  for  a  grant  of  letters  of  administra- 
tion with  the  will  as  mutilated  annexed  : — Held, 
that  there  was  a  good  revocation  of  the  former 
part  of  the  will ;  that  the  remainder  of  the  wUl 
was  good,  and  of  full  effect ;  and  that  a  grant  of 
letters  of  administration  with  the  unrevoked 
part  of  the  said  will  annexed  might  be  issued 
to  M.  M.    In  the  Goods  of  Moore,  Deceased 

K.  B.,  51 1.  L.  T.  R.  136 

8. Destroyed  or  lost  will — Part  of  will 

destroyed  without  consent  or  knowledge  of  testator — 
Secondary  evidence  of  contents  of  part  so  destroyed.]; 
A  will  was  written  on  one  sheet  of  paper,  and 
duly  signed  by  the  testator,  whose  signature  was 
duly  attested  by  two  witnesses.  Either  immedi- 
ately before  or  immediately  after  the  death  of 
the  testator  the  part  of  the  will  containing  the 
signature  of  the  second  of  the  attesting  witnesses 
was,  without  the  consent  or  knowledge  of 
testator,  cut  off  and  burned  by  the  person  who 
had  drawn  up  the  will.  It  was  held  that  the 
evidence  of  the  two  attesting  witnesses,  and  of 
two  other  persons  present  at  the  execution  of  the 
will,  might  be  admitted  to  prove  the  due  execu- 
tion thereof  :  that  the  evidence  of  the  person 
who  had  destroyed  the  part  of  the  will  containing 
the  signature  of  the  second  witness,  and  also  the 
evidence  of  another  person  present  at  the 
destruction  thereof,  might  be  admitted  to  prove 
such  destruction,  and  the  circumstances  under 
which  the  same  took  place,  and  that  the  will 
should  be  admitted  to  probate  as  if  the  part 
containing  the  signature  of  the  second  witness 
had  not  been  cut  off.     Owens,  Deceased 

Prob.,  41  I.  L.  T.  R.  114 

9. Destroyed  or  lost  will — Will  pwrtly 

defaced — Copy  from  memory — Witness.]  A  will 
was  prepared  by  one  of  the  witnesses,  and 
retained  by  him  until  it  became  necessary  to 
obtain  probate  thereto.  Whilst  in  his  possession 
it  became  defaced  by  being  kept  in  a  damp  place. 
The  Court  admitted  to  probate  a  copy  made  .by 
the  witness  who  drew  the  wiU,  partly  from  his 
recollection  and  partly  from  the  legible  portiona 
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of  the  will.     In  the  Goods  of  Michael  Hogan, 
Deceased  Prob.,  29 1.  L.  T.  R.  64 

10. Destroyed  or  lost  will  —  Witnesses 

dead  —  Proof  of  execution  — •  Evidence  of  only 
surviving  person  who  had  seen  will — Grant  of  letters 
of  administration,  with  the  lost  will  annexed.^ 
W.  L.  died  in  1877,  having  previously  made  his 
will,  whereby  he  left  all  his  property  to  J.  L., 
subject  to  a  pecuniary  legacy  to  testator's  sister. 
Thewitnesses  and  executors  were  long  since  dead. 
J.  L.  was  the  only  person  who  had  seen  the  will, 
and  knew  its  contents : — Held,  that  in  a  proper 
case,  after  the  issue  of  advertisements,  the  Court 
will  order  a  grant  of  letters  of  administration 
with  a  lost  will  annexed,  when  there  is  some 
evidence  that  the  will  has  been  duly  executed. 
Lynn,  Deceased  K.  B.,  52  I.  L.  T.  R.  20 

11. Destruction  amino  revocandi — Pre- 

sirniptionof — Willin  testator^ s possession  some  time 
before  his  death — Not  forthcoming  after  his  death — 
Evidence  to  rebut  presumption.']  P.  made  his  will 
in  1881,  and  kept  same  carefully  in  his  possession. 
In  1902  he  directed  his  daughter  to  get  the  will 
from  the  drawer  in  which  he  kept  it,  for  the 
purpose  of  assuring  himself  that  it  was  properly 
executed ;  on  this  occasion  he  expressed  himself 
satisfied  with  the  provisions  of  the  will.  No 
member  of  P.'s  family  ever  saw  the  will  after- 
wards during  his  lifetime.  P.  died  in  1904.  Hij 
papers  were  found  in  good  order,  but  the  will 
could  not  be  found.  An  exact  copy  of  the  will — 
admitted  by  all  parties  interested  to  be  correct — 
Was  in  the  possession  of  the  solicitors  who 
prepared  the  will.  Upon  a  motion  for  liberty  to 
apply  for  a  grant  of  administration,  notwith- 
standing an  alleged  last  will  of  P. : — Held,  that 
on  the  facts  the  presumption  arose  that  P.  had 
destroyed  his  will  with  the  intention  of  revokipg 
it ;  and  that  the  evidence  adduced  to  the 
contrary  was  not  sufficient  to  rebut  the  pre- 
sumption. In  the  Goods  of  George  Paget,  Deceased 
Prob.,  47 1.  L.  T.  R.  284 

12. Document    partly    testamentary— 

Practice.']  Where  a  document  duly  executed 
as  a  will,  is  partly  testamentary  and  partly  not 
testamentary,  the  Court  has  jurisdiction  to 
admit  the  testamentary  part  of  the  document 
to  probate.     Wolfe  v.  Wolfe 

K.  B.  (Prob.),  [1902]  2  I.  R.  246 

13. Executor  according  to  tlie  tenor — 

Bequest  "  in  trust  to  arrange."'\  Where  a 
testatrix  gave  and  bequeathed  to  her  nephew 
all  she  possessed  "in  trust  to  arrange  as  he 
knows  would  be  my  wish  "  and  "  to  settle  all  for 
me,"  and  "  to  give  any  little  presents  he  thinks 
I  would  wish,"  the  Court  declared  the  nephew 
to  be  executor  according  to  the  tenor.  In  the 
Goods  of  Christie,  Deceased 

Prob.,  1  N.  I.  J.  R.  7 

14.  Incorporation — Testamentary  paper."] 

A  testator  in  his  will  referred  to  instructions  to 
his  executors,  which  had  been  "  written,  signed, 
and  sealed  "  by  him.  A  document,  purporting 
to  be  instructions  to  the  executors,  was  found 
after  his   death,   which   was  in  the  testator's 
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handwriting,  and  was  signed  by  him,  but  was 
iiot  sealed : — Held,  that  the  document  could  not 
be  incorporated  in  the  will.     In  the  Goods  of 
Cormdl  Prob.,  30 1.  L.  T.  R.  23 

15. Incorporation  with  last  will  of  part  of 

previous  revoked  will — Property  bequeathed  by 
testator  alleged  to  be  assets  of  testator's  father — 
Application  to  suspend  issue  of  grant  pending  suit 
to  administer  estate  of  father.]  A  testator  by  his 
last  will  made  a  bequest  which  he  ^directed  to 
be  used  by  the  legatee  "  as  agreed  in  a  former 
will."  The  executor  of  the  last  will  applied  for 
a  grant  of  pi-obate  thereof,  with  so  much  of  the 
only  other  will  of  the  testator  as  related  to  this 
legacy  incorporated.  Notice  of  the  application 
having  been  given  to  the  next-of-kin  of  the 
testator,  one  of  them  appeared,  alleging  that 
the  property  bequeathed  by  the  testator  was 
mainly  assets  of  the  testator's  father,  to  whom 
administration  had  never  been  taken  out,  and 
applying  that  the  issue  of  the  grant  be  suspended 
pending  administration  proceedings  in  the 
County  Court : — Held,  that  the  grant  must  issue, 
but  that  it  should  be  expressed  to  be  without 
prejudice  to  the  rights  of  the  next-of-kin  of  the 
testator's  father  to  the  assets  of  the  testator's 
father.     M  Kenna,  Deceased 

Prob.,  42  I.  L.  T.  R.  50 

16. Joint  will  and  separate  wills.]  A.  and 

B.,  who  were  co-heiresses  of  certain  property, 
made  a  joint  will  leaving  the  same  to  certain 
persons  and  charities,  providing,  however,  that 
the  survivor  of  them  might  at  any  time  alter  the 
will.  Immediately  after  the  execution  of  this 
joint  will  each  of  them  made  a  separate  will, 
leaving  all  her  property  to  the  other.  On  the 
death  of  A.  it  was  held  that,  notwithstanding 
the  joint  will,  B.,  under  the  separate  will  of  A., 
took  all  the  property  of  A.  Cooper,  Deceased 
Prob.,  41 1.  L.  T.  R.  Ill 

17. •  Jurisdiction — English  domicil — Irish 

assets.]     The  Court  of  Probate  in  Ireland  has 
jurisdiction  to  grant  probate  of  the  will  of  a 
testator  whose  assets  were  in  Ireland,  although 
his  domicil  was  English.     Bobinson  v.  Palmer 
K.  B.  (Prob.),  [1901]  2  I.  R.  489 

[And   see   Probate    (and    Administration) — • 
Grant  of  Administration.] 

18. Knowledge  of  contents — Presump- 
tion— Omission  of  clause  by  mistake.]  A  testator 
made  a  willin  1887,  containing  a  clause  by  which 
he  directed  that  in  the  event  of  his  son  W.  B. 
djfing  unmarried  and  having  no  male  heir  to 
possess  and  inherit  the  estate,  it  was  to  go  to 
A.  M.  B.,  the  eldest  son  of  his  son  B.  B.  In 
October,  1891,  the  testator  made  another  will, 
which  was  copied  by  his  daughter,  under  his 
directions,  from  the  will  of  1887,  with  certain 
alterations.  It  did  not  contain  the  clause 
above  mentioned.  In  November,  1891,  the 
testator,  being  dissatisfied  with  the  will  of 
October,  1891,  requested  a  relation  to  draw  up 
a  new  will,  which  he  accordingly  did,  and  left 
it  with  the  testator  for  his  approval.  The 
testator  shortly  afterwards  executed  it.    This 
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will  did  not  contain  the  clause  above  men- 
tioned, but  provided  that  in  the  event  of  his  son 
W.  B.  marrying  without  the  consent  of  his 
executors  the  estate  was  to  go  to  his  son  M.  B. 
for  life,  and  after  his  death  to  A.  M.  B.,  son  of 
R.  B.  Both  the  wills  of  October  and  November, 
1891,  contained  the  usual  revocatory  clause. 
A.  M.  B.  alleged  that  the  clause  above  mentioned 
had  been  omitted  from  the  wills  of  1891  by 
mistake,  and  brought  an  action  against  the 
executors  and  W.  B.  to  have  the  three  wills 
admitted  to  probate,  with  a  declaration  that  the 
clause  above  mentioned  had  not  been  revoked, 
or  in  the  alternative  to  have  the  three  wills  ad- 
mitted to  probate,  with  the  revocatory  clauses 
omitted.  One  of  the  executors  and  W.  B.  pro- 
pounded the  will  of  November,  1891.  Parol 
evidence  was  given  as  to  the  circumstances 
under  which  the  wills  were  prepared  and  execu- 
ted. The  Court  was  of  opinion  that  there  was 
no  sufficient  proof  that  the  clause  in  question 
had  been  omitted  by  mistake,  and  further,  that 
even  if  the  clause  had  been  omitted  by  mistake, 
it  could  not  make  the  decree  asked  for  by  the 
plaintiff.  The  Court  also  held  that,  under  the  cir- 
cumstances, the  testator  must  be  taken  to  have 
known  and  approved  of  the  contents  of  the 
will  of  November,  1891,  and  directed  it  to  be 
admitted  to  probate.  The  law  as  to  when 
knowledge  and  approval  of  a  will  is  to  be 
presumed  considered.     Beamish  v.  Beamish, 

Prob.,  [1894]  1 1,  R,  7 

19. Mistake— Exclusion  ol  words  from 

probate — Correction  of  misdescription  of  legatee — 
Gift  to  "  my  mother."]  A  testator,  whose  assets 
were  very  small,  after  giving  some  pecuniary 
legacies,  left ' '  rest  to  my  mother — all  furniture 
also  to  my  mother."  The  will  was  drawn  up  in 
the  testator's  presence  by  his  nephew  S.,  whose 
mother  Was  the  sister  of  the  testator.  The 
testator  told  S.  that  he  wished  to  leave  bis 
furniture  and  the  rest  of  his  property  to  your 

mother,"  meaning  his  sister,  S.'s  mother.  S. 
wrote  the  words  above-mentioned  in  the  will, 
to  carry  out  the  testator's  directions,  but  by 
mistake  he  inserted  the  word  "  my  "  before  the 
word  "  mother."  The  Court  made  an  order 
that  the  word  "  my  "  where  it  occurred  before 
the  word  "  mother  "  should  be  struck  out  of  the 
will  and  not  included  in  the  probate,  and,  being 
of  opinion  that  the  word  "  mother  "  was  intended 
to  refer  to  the  testator's  sister,  S.'s  mother,  and 
that  she  was,  therefore,  the  residuary  legatee, 
gave  her  liberty  to  apply  for  administration 
with  the  will  annexed.  In  the  Goods  of  Wrenn 
K.  B.  (Prob.),  [1908] 2 1. R. 370;  42I.L.T,R,151 

20, Mariner  or  Seaman  being  at  sea — 

Nuncapative  will — Female  typist  employed  on 
liner — Document  written  on  shore  in  contemplation 
of  sailing— Wills  Act  (1  Vict.,  c.  26),  s.  11.] 
The  deceased,  who  had  been  for  several  years  in 
the  employment  of  a  steamship  company  as  a 
typist,  was  in  the  habit  of  traveling  as  a  typist 
on  the  vessels  of  the  company  (large  ocean- 
linerg),  sailing  between  Liverpool  and  New  York. 
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She  spent  the  periods  between  voyages  working 
in  the  company's  offices  in  Liverpool.  Her 
testamentary  dispositions  were  contained  in 
three  letters.  None  of  these  documents  was 
signed  or  attested  as  required  by  the  Wills  Act 
(1.  Vict.  0  26),  but  all,  though  written  from  the 
deceased's  lodgings  in  Liverpool,  were  written  in 
contemplation  of  sailing.  The  deceased  was 
afterwards  lost  in  the  silking  of  one  of  the  ships 
of  tbe  company : — Held,  that  every  person 
employed  in  any  branch  of  the  Royal  Navy  or 
Merchant  Service,  from  the  highest  to  the  lowest, 
is  included^  when  at  sea,  in  the  exceptions 
contained  in  section  11  of  the  Wills  Act  (1  Vict., 
u.  26) ;  that  consequently  the  deceased  came 
within  the  meaning  of  the  term  "  mariner  or 
seaman  "  ;  and  that  this  term  is  not  confined 
to  the  male  sex.  Held  also,  that  the  deceased 
was  "  at  sea,"  within  the  meaning  of  the  section, 
at  the  time  of  making  her  will.  In  the  Goods  of 
Sarah  Hale  Prob,,  [1915]  2  I,  R.  362  ; 

49  I.  li,  T.  R.  208 

21. Republication — Will  and   codicils — 

Bepublication  of  will  referred  to  by  date — Codicil 
not  mentioned.]  The  testator  made  a  will  dated 
the  21st  October,  1895,  and  a  codicil  thereto 
dated  the  31st  October,  1895.  He  made  a  new 
will,  revoking  all  previous  testamentary  in- 
struments on  the  18th  November,  1896,  but  he 
revoked  this  last-mentioned  will  by  tearing  it 
on  the  7th  January,  1897.  He  then  (15th 
January,  1897),  made  two  codicils,  one  repub- 
lishing the  will  of  the  21st  October,  1895, 
written  on  the  same  sheet  of  paper  as  that  will, 
and  referring  to  it  as  "  my  above-written  will," 
and  the  other  stated  to  be  a  codicil  to  the  will 
of  the  21st  October,  1895,  making  a  few  different 
bequests,  but  in  all  other  respects  confirming 
the  same : — Held,  that  the  codicil  of  the  31st 
October,  1895,  was  not  republished,  and  that 
probate  should  be  granted  only  of  the  will  of 
the  21st  October,  1895,  and  the  two  codicils 
of  the  15th  January,  1897.  Burton  v.  Newberry 
(1  Ch.  D.  234)  explained.  Gordon  v.  Lord  Eeay 
(5  Sim.  274)  questioned.     French  v.  Hoey 

Q.  B,  (Prob.),  [1899]  2  I.  R.  472 

22. Revival — Mistake — Codicil   referring 

to  earlier  instead  of  later  will.]  A  testator 
made  a  will,  and  afterwards  made  another  which 
contained  the  usual  clause  revoking  all  prior 
wills  or  testamentary  dispositions.  Subse- 
quently he  duly  executed  a  codicil,  which,  by 
mistake,  was  endorsed  on  and  referred  to  the 
earlier  will : — Held  that  all  three  documents 
must  be  admitted  to  probate.  In  the  Goods  of 
Stedham  (6  P.  D.  205)  followed.  In  the  Goods 
of  Garleton  Prob.,  [1915]  2  I.  H.  9 

23. Soldier's    viill— Wills   Act   (1    Vict., 

c.  26,  s.  11).]  When  confidential  instructions 
are  issued  by  the  War  Office  to  the  effect  that 
an  order  for  mobilisation  may,  in  certain  con- 
tingencies, shortly  be  issued,  an  officer  to  whom 
such  instructions  are  communicated,  and  whose 
regiment  was  designated  for  inclusion  in  any 
force    that    might    in    such    contingencies    be 
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mobilised,  and  which  was  in  fact  included  in  a 
force  subsequently  mobilised,  will  be  held  to  have 
been  "  in  actual  military  service  "  as  from  the 
date  on  which  such  instructions  have  been 
communicated  to  him.     Oodley,  Deceased 

Prob..  41 1.  L.  T.  R.  160 

24. Unattested  eodiei\— Subsequent  codicil 

not  referring  to  prior  codicil,']  A  testator  drew 
a  will  in  his  own  handwriting.  He  signed  it, 
and  then  added  something  to  it,  in  which  he 
referred  to  what  was  written  above  as  his  "  last 
will."  He  subscribed  the  addition  by  again 
w'riting  his  name.  He  then  summoned  two 
witnesses  into  the  room,  who  saw  the  paper 
there,  signed  with  the  two  signatures.  The 
testator  acknowledged  his  signature  in  their 
presence.  According  to  the  evidence,  in  doing 
so,  he  pointed  to  the  upper  signature,  and 
directed  the  witnesses  to  sign  their  names  in  the 
space  opposite  the  first  signature.  Testator 
subsequently  executed  a  codicil  (duly  attested) 
in  these  terms : — "  By  this  codicil  to  my  last 
will  and  testament  I  leave  and  bequeath  to 
my  nephew,  F.  C.  .  .  .  the  sum  of  £7 
sterling  "  : — Held,  that  the  first  and  third  parts 
of  the  document  (excluding  the  second)  con- 
stituted the  last  will  of  the  testator.  Wood- 
roofe  V.  Creed  Prob.,  [1894]  1 1.  R.  508 

25. Will    of   earlier   date— iJejwcaiion.] 

A  testator  made  a  will,  dated  11th  March, 
1889,  and  also  made  a  will  dated  14th  March, 
1893,  which  did  not  revoke  the  previous  will, 
and  on  12th  June,  1901,  made  a  codicil  to  the 
will  of  11th  March,  1889,  which  he  confirmed  in 
every  respect.  In  an  application  by  the  sole 
executrix  under  the  will  of  11th  March,  1889, 
and  the  codicil  thereto,  dated  12th  June,  1901, 
for  an  order  for  liberty  to  apply  for  a  grant  of 
probate  of  the  said  wiU  and  codicil  notwithstand- 
ing the  will  of  14th  March,  1893  -.—Held,  that  the 
application  must  be  acceded  to.  In  the  Goods  of 
Brovme,  Deceased  Fiob.,  2  N.  I.  J.  R.  206 

Limited — Foreign  domicil — Power 

[1901]  2  I.  R.  232  ;  35  I.  L.  T.  R.  68 
See  Domicil.    2. 

PROBATE        (AND        ADMINISTRATION)  — 
PRACTICE. 

1. Affidavit    verifying   indorsement    on 

writ — Solicitor.]  In  an  intended  probate  action, 
where  the  plaintiff  was  abroad,  leave  was  granted 
to  his  solicitor  to  make  the  necessary  affidavit 
verifying  the  indorsement  on  the  writ.  Law  v. 
The  Attorney-General 

K.  B.  (Prob.),  37  I.  L.  T.  R.  242 

2. Alleged  destruction  of  viill— Attend- 
ance for  examination.]  Where  the  will  of  a 
testator  remained  in  the  custody  and  control 
of  testator's  widow,  who  failed  to  produce  it, 
and  who,  it  was  alleged,  had  burnt  the  will,  the 
Court  ordered  the  widow  to  bring  in  and  lodge 
the  will,  and  in  default  to  personally  attend  the 
Court  for  the  purpose  of  examination.  In  the 
Goods  of  Flynn  K.  B.  (Prob.),  36 1.  L.  T.  R.  141  ; 

2  N.  I.  J.  R.  266 
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3. Caveat  —  Heir-at-law.]      A    caveat 

entered  by  one  whose  sole  interest  is  as  heir-at- 
law  will  be  set  aside  with  costs.  Mary  Coffey, 
Deceased  K.  B.,  4  N.  I.  J.  R.  196 

4. Citation  to  lodge  grant  of  administra- 
tion— Failure  to  do  so— Court  order  to  lodge  grant 
— Attachment.]  John  Healy,  having  made  a  will, 
died  on  15th  August,  1897.  In  1898,  a  grant  of 
administration  intestate  was  taken  out  by  Peter 
Healy,  who  in  1900  lodged  the  wiU  of  the  deceased 
in  the  Principal  Registry.  Bridget  Healy,  the 
present  applicant,  being  a  legatee  under  the  will, 
made  frequent  applications  to  Peter  Healy  to 
lodge  the  grant  obtained  by  him  in  1898,  and  a 
citation  had  been  issued  tO'  him  to  bring  in  and 
lodge  same,  but  he  had  failed  to  do  so.  Before 
application  for  an  attachment  against  him,  an 
order  was  made  directing  him  to  bring  in  and 
lodge  the  grant,  and  in  default  of  his  so  do- 
ing an  attachment  might  be  applied  for.  In 
the  Goods  of  Healy,  Deceased 

Prob.,  1  N.  I,  J.  R.  77 

5. Citation  to  see  proceedings — Wills  of 

earlier  date  disclosed  by  the  defendants'  affidavit 
of  scripts.]  Where  the  plaintifE,  in  an  action 
brought  to  have  a  last  will  condemned,  in  which 
the  executors  of  the  last  will  were  the  defendants, 
learned  from  the  defendants'  affidavit  of  scripts, 
after  the  statement  of  claim  and  defence  had 
been  delivered,  that  three  earlier  wills  of  the 
deceased  existed,  the  Court  upon  notice  of 
motion  gave  the  plaintiff  liberty  to  amend  the 
writ  and  statement  of  claim  by  adding  as  a 
defendant  an  executor  of  two  of  the  earlier  wills, 
who  lived  in  Ireland,  and  also  by  seeking  to 
have  the  earlier  wills  condemned.  The  Court 
gave  the  plaintifE  liberty  to  serve  the  only  other 
executor  of  the  earlier  wills  not  before  the  Court 
with  a  citation  to  see  the  proceedings,  to  be  sent 
by  registered  letter  to  his  last  known  place  of 
abode  (i.e.,  an  address  in  Australia).  Kiernan  v. 
Kiernan  Prob.,  42  I.  L.  T.  R.  49 

6. Compromise — Citation  to  sef  pro- 
ceedings— Minor  (not  a  party)  appearing  at  trial 
bound  by  result.]  An  action  was  brought  by 
the  executors  of  a  testator  to  establish  a  will 
against  four  of  his  next-of-kin.  Two  others, 
next-of-kin  and  legatees,  one  of  whom  was  a 
minor,  aged  sixteen  years,  entered  caveats,  and 
were  cited  to  see  proceedings.  They  entered  ap- 
pearances, but  the  solicitor  who  entered  the 
caveat  and  an  appearance  for  the  minor  did  not 
state  in  either  that  she  was  a  minor.  The 
remaining  next-of-kin  entered  an  appearance 
as  an  intervenient.  At  the  trial  a  compromise 
was  entered  into  with  three  of  the  defendants 
who  withdrew  their  pleas  in  opposition  to  the 
will  on  terms,  and  the  trial  proceeded  against 
the  fourth  defendant,  who  had  served  notice  to 
cross-examine  only,  and  resulted  in  a  verdict  and 
judgment  for  the  plaintiffs,  establishing  the  will. 
The  cited  parties  were  represented  at  the  trial 
by  coimsel  and  solicitor,  the  minor  did  not 
apply  for  leave  to  intervene,  and  the  action  was 
allowed  to   proceed  without  objection.     They 
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made  no  application  for  a  new  trial,  but  brought 
an  action  against  tbe  executors  to  establish  an 
earlier  will,  under  which  they  would  take  some- 
what larger  legacies  than  under  the  will  which 
had  been  established  : — Held,  on  a  motion  by  the 
executors  to  stay  the  second  action,  that  the 
plaintiffs  were  bound  by  the  result  of  the  first 
action,  and  that  the  second  action  must  be 
stayed,  and  that  the  minority  of  one  of  the 
plaintiffs  made  no  difference.  Mecredy  v. 
Brown  K.  B.  (Prob.),  App.  [1906]  2  I.  R.  437, 445 

7. Compromise  — ■  Residuary  ,  legatee  — 

Agreement  to  pay  sums  out  of  residue — Not 
personally  liable  where  no  residue.^  Where, 
under  the  terms  of  a  consent  settling  a  probate 
suit,  the  residuary  legatee  undertook  to  make 
certain  payments  out  of  the  residue,  and  there 
was  eventually  no  residue : — Held,  that  the 
residuary  legatee  was  not  personally  liable  to 
pay  the  amounts.  It  was  assumed,  without 
being  actually  decided,  that  the  Court  in  which 
an  action  is  brought  has  jurisdiction  under 
section  27  (7)  of  the  Judicature  Act  (Ireland), 
1877,  upon  motion,  to  enforce  compliance  with 
the  terms  of  a  consent  that  has  been  made  a 
rule  of  Court.     Atlcinson,  Deceased 

App.,  42  I.  L.  T.  R.  226 

8.  Cos\S— Caveat — Writ    of    summons — 

No  appearance — Setting  aside  caveat.']  When  a 
person  enters  a  caveat  and  an  appearance  to 
a  warning,  but  fails  to  enter  an  appearance  to  a 
writ  to  prove  the  will  in  solemn  form,  in  which 
writ  the  caveator  is  named  as  defendant,  the 
Court  will  set  aside  the  caveat  and  stay  all 
further  proceedings  with  costs.  O'Connell  v. 
Fitzgerald  Prob.,  33  I.  L.  T.  R.  45 

9. Costs — Executors  propounding  will — 

Withdrawal  of  opposition  during  progress  of  case — 
Secret  compact — Principles  regulating  the  allow- 
ance of  costs  in  contentious  proceedingv — Equitable 
jurisdiction.']  Plaintiffs,  as  executors,  pro- 
pounded a  will  and  codicil  of  a  deceased.  The 
validity  of  the  codicil  was  disputed  by  the 
defendants  on  the  grounds  of  informal  execution, 
want  of  capacity,  that  the  deceased  did  not 
know  and  approve  of  its  contents,  and  that  its 
execution  was  procured  by  the  undue  influence 
of  G.  and  O.,  two  of  the  plaintiffs.  The  residuary 
legatees  did  not  challenge  the  validity  of  the 
codicil,  and  were  not  represented  at  the  hearing. 
The  oodic.il  in  question  bequeathed  legacies  of 
considerable  amount  to  the  two  plaintiffs  G 
and  0.,  and  reduced  the  amounts  of  legacies 
given  by  the  will  to  the  defendants  and  inter- 
venients,  and  had  the  result  of  reducing  the 
residuary  estate.  After  three  witnesses  had 
been  examined  in  support  of  the  plaintiffs'  case 
counsel  for  defendants  withdrew  the  defendants' 
pleas  and  all  charges  of  undue  influence,  and  all 
further  opposition  to  the  proof  of  the  codicil. 
Counsel  for  the  plaintiffs  then  stated  that  they 
did  not  ask  for  costs  against  the  defendants,  but 
asked  to  be  allowed  their  costs  out  of  the  estate. 
The  Court  directed  the  jury  to  find  in  favour  of 
the  plaintiffs,  and  made  a  deeree  for  probate  of 
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the  will  and  codicil ;  and,  being  of  opinion,  on 
the  evidence  adduced,  that  the  defendants  had 
no  reasonable  ground  for  opposing  the  codicil, 
ordered  defendants  to  pay  the  plaintiffs  their 
costs,  refusing  to  onerate  the  estate  with  the 
payment  of  such  costs.  Previous  to  the  ■with- 
drawal of  the  opposition  of  the  defendants  to 
proof  of  the  codicil,  a  secret  arrangement, 
embodied  in  a  memorandum  of  consent  or  com- 
promise, was  entered  into  between  the  parties. 
It  was  signed  by  the  two  plaintiffs  G.  and  0., 
and  by  counsel  and  solicitors  representing  the 
parties.  It  was  not  intended  to  be  disclosed 
to  the  Court.  On  the  refusal  of  the  Judge  to 
allow  the  costs  of  the  plaintiffs  to  be  paid  out 
of  the  assets,  and  his  direction  that  the  defen- 
dants should  pay  plaintiffs'  costs,  counsel  for 
plaintiffs,  in  answer  to  an  inquiry  by  defendants' 
counsel,  stated  they  would  levy  the  costs  against 
the  defendants.  Counsel  for  the  defendants 
stated  that  that  would  be  a  distinct  violation 
of  the  arrangement  between  them,  and  handed 
up  to  the  Court  the  memorandum  of  consent, 
which  was  in  the  following  terms  : — "  Ormsby-v. 
Good — Pleas  of  undue  influence  and  others  with- 
drawn. No  costs  asked  for  by  plaintiffs  against 
defendants.  Plaintiffs  and  their  solicitors  to 
pay  the  defendants  £900  on  foot  of  all  costs." 
On  motion  to  vary  the  minutes  of  the  judgment 
so  far  as  the  same  provided  that  the  defendants 
should  pay  the  costs  of  the  plaintiffs : — Held 
(1),  that  although  the  consent  was  intended  to 
be  kept  secret,  still,  on  the  construction  that  its 
effect  was  to  release  the  defendants  from  liability 
to  pay  costs,  their  counsel  was  at  liberty  to 
disclose  it  to  the  Court,  when  he  was  informed 
that  the  plaintiffs  would  levy  their  costs,  as 
given  to  them  by  the  order  of  the  Court,  against 
the  defendants.  (2)  That  it, was  not  necessary 
to  leave  the  consent  to  be  interpreted  in  a  sub- 
sequent independent  proceeding  inter  partes ; 
but  that  once  the  consent  became  known  to  the 
Court,  it  ought  not,  as  between  the  parties,  to 
make  any  award  of  costs  contrary  to  the  letter 
and  spirit  of  the  compact.  (3)  That  the  neces- 
sary effect  of  the  consent,  as  between  the  parties 
to  it,  was  to  discharge  defendants  from  any 
obligation  to  pay  the  costs  of  plaintiffs,  and 
that,  even  if  that  were  not  its  strict  legal  con- 
struction, it  would  be  inequitable  and  contrary 
to  the  honour  of  the  transaction  to  make  de- 
fendants pay  the  costs  of  the  plaintiffs.  Held^ 
also,  that  as  the  estate  ought  not,  under  the 
circumstances,  to  be  onerated  with  the  payment 
of  the  costs  of  the  plaintiffs,  and  as  they  had 
forfeited  their  right  to  be  paid  same  by  defen- 
dants, such  costs,  as  between  party  and  party, 
must  be  borne  by  plaintiffs  themselves.  In 
dealing  with  costs  in  cases  of  compromise  of 
contentious  Probate  proceedings,  there  are  three 
possible  courses  which  may  be  adopted  : — 1.  The 
Court  may  form  its  opinion  of  the  reasonable- 
ness or  unreasonableness  of  the  opposition  from 
the  course  of  the  trial  and  the  evidence  actually 
given    before    the   compromise   is    arrived    at.- 
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2.  The  Court  may  refuse  to  make  any  specific 
adjudication  as  to  costs.  3.  Or,  perhaps,  in  a 
certain  class  of  case,  the  Court  may  itself  inquire 
into  the  reasonableness  of  the  opposition  by 
calling  witnesses  or  otherwise.  Ormsby  v.  Oood 
Prob.,  [1895]  1  I.  R.  103  ;  29  I.  L.  T.  R.  239 

10. Costs — Of  litigation  in  Probate  Court 

— Administration — Will  propounded  by  devisee  of 
real  estate,  and  disputed  by  testator's  widow — 
Action  settled  by  consent — Pecuniary  legatees — 
Order  of  Probate  Court,  directing  costs  to  be  paid 
out  of  assets — Priority.}  The  will  of  a  testator 
was  propounded  by  a  devisee  of  real  estate,  and 
disputed  by  testator's  widow,  who  were  re- 
spectively plaintiff  and  defendant  in  the  probate 
action,  which  was  settled  by  consent,  the  terms 
being  that  the  plaintiff  should  relinquish  to 
the  defendant  a  portion  of  the  interest  in  the 
realty,  devised  to  him  under  the  will,  and  that 
the  will  should  be  admitted  to  probate,  and 
that  plaintiff  and  defendant  should  have  their 
costs  out  of  the  assets.  The  pecuniary  legatees 
wer^  not  parties  to  this  consent,  which  was 
made  a  rule  of  Court,  but  were  aware  of  it,  and 
did  not  object.  The  pecuniary  legatees  having 
applied  for  the  administration  of  the  personal 
estate  of  the  testator,  by  consent  the  sole 
question  left  for  the  determination  of  the  Court 
was,  in  what  priority  the  costs  of  the  probate 
action  were  to  be  paid  : — Held,  that  those  costs 
should  be  paid  rateably,  according  to  the  re- 
spective values  of  the  real  and  personal  estate. 
M'Kenna  v.  M'Kenna 

V.-C,  [1901]  1 1.  R.  484  ;  35  I.  L.  T.  R.  159  ; 
1  N.  I.  J.  R.  225 

11.  Costs — Opposition  to  probate  with- 
drawn after  appearance."]  The  defendant  having 
entered  a  caveat,  the  plaintiff  duly  warned  same  ; 
and  the  defendant'  entered  an  appearance  there- 
to. The  plaintiff  then  issued  a  writ,  and  the 
defendant  entered  an  appearance  ;  but  subse- 
quently, on  being  satisfied  that  the  will  was 
genuine,  the  defendant  withdrew  all  opposi- 
tion : — Held,  that  under  the  circumstances  the 
defendant,  admitting  the  plaintiff's  right  to 
have  all  proceedings  stayed,  the  caveat  set 
aside,  and  liberty  to  apply  for  probate  in 
common  form,  must  pay  to  the  plaintiff  the 
costs  rendered  necessary  by  the  caveat  and 
appearance  and  the  costs  of  the  application. 
Norwood  V.  Norwood 

Q.  B.  (Prob.),  35  I.  L.  T.  R.  16  ; 
1  N.  I.  J.  R.  35 

12. Costs — Second  trial — Watching  briefs 

— 40  <fc  41  Yict.,  c.  57,  s.  53.]  A  suit  having 
been  brought  by  an  heir-at-law  to  recall  a  grant 
of  probate  and  to  have  the  will  set  aside,  on  the 
grounds  of  want  of  capacity,  want  of  knowledge 
and  approval  of  contents,  and  undue  influence, 
the  jury,  on  the  first  trial,  disagreed,  but  the 
evidence  plainly  established  both  the  testator's 
testamentary  capacity  and  the  absence  of  undue 
influence.  On  a  second  trial  the  plaintiff,  having 
persisted  in  the  pleas  of  Want  of  capacity  and 
undue  influence,  though  he  succeeded  to  some 
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extent  in  establishing  want  of  knowledge  and 
approval  of  portions  of  the  contents  of  the  will, 
was  held  liable  to  pay  so  much  of  the  costs  of 
the  second  trial  as  were  rendered  necessary  by 
reason  of  his  persisting  in  the  aforesaid  pleas  : — 
Held  further,  that  a  next-of-kin  made  a  party 
to  and  appearing  at  the  second  trial,  at  the 
instance  of  the  executors  of  the  alleged  will, 
she  having  been  already  cited  for  the  proceedings 
on  the  first  trial,  and  not  having  appeared  at 
the  first  trial,  is  entitled  to  her  costs  of  the 
second  trial,  to  be  taxed,  not  as  "  litigant,"  but 
as  an  interested  person  entitled  to  be  represented 
by  counsel  holding  watching  briefs.  Smith  v. 
M'Cashin  Prob.,  32  I.  L.  T.  R.  55 

13.  Costs — Solicitor' suability  for — Juris- 
diction of  the  Court — Or.  LXV.,  r.  4.]  In  an 
action  for  the  revocation  of  the  probate  of  an 
alleged  will,  on  the  application  of  the  defen- 
dant, who  had  been  successful  in  the  action, 
for  an  order  that  the  plaintiff's  solicitor  should 
pay  the  costs  of  the  proceedings : — Held,  that 
the  Court  had  no  jurisdiction  to  make  such  an 
order.     Flaherty  v.  Walsh  30  I.  L.  T.  R.  15 

14.  Costs — Special  order,  allowing  unsuc- 
cessful defendant  in  probate  suit  his  costs  out  of  the 
estate — Judicature  Act  {Ireland),  1877,  s.  53.] 
Where,  in  a  probate  suit,  tried  before  a  Judge 
and  jury,  the  Judge  at  the  trial  made  a  Special 
order,  allowing  the  unsuccessful  defendant,  who 
had  pleaded  undue  influence  on  the  part  of  the 
plaintiff,  his  costs  out  of  the  estate  : — Held,  that, 
provided  there  are  any  grounds  on  which  the 
Judge  can  base  such  special  order,  there  is  no 
jurisdiction  to  interfere  with  an  order  so  made  in 
exercise  of  his  discretion.  Probate  suits  are  on 
a  special  footing  in  this  respect.  Cummins  v. 
Murray 

K.  B.,  [1906]  2  I.  R.  509  ;  40  I.  L.  T.  R.  155 

15. Death  of  defendant  after  close  of 

pleadings,  but  before  trial — Probate  in  common 
form.]  Ex  parte  motion  in  an  action  by  an 
executor  to  prove  a  last  will  and  codicil  in 
solemn  form  against  a  defendant,  a  next-of-kin. 
The  defendant  (a  married  woman)  died  after  the 
close  of  the  pleadings  intestate,  but  before  the 
trial  of  the  action  her  husband  was  called  on  to 
take  out  letters  of  administration  to  her  estate 
to  enable  the  action  to  proceed  against  him  as 
such  administrator,  but  did  not  comply.  The 
Court,  on  the  consent  of  the  husband,  gave  the 
plaintiff  leave  to  prove  the  will  in  common  form. 
Doyle  V.  Machin  K.  B.,  51  I.  L.  T.  R.  61 

16. Default    of    defence — Setting    aside 

caveat — Costs.]  Where  a  defendant  caveator 
failed  to  deliver  his  defence  within  the  prescribed 
time  the  Court,  on  motion,  set  aside  the  caveat 
and  gave  the  plaintiff  liberty  to  discontinue  and 
apply  for  a  grant  of  probate  in  common  form, 
and  gave  the  plaintiff  the  costs  of  the  action 
down  to  and  including  the  costs  of  the  motion. 
Miller  v.  Miller  K.  B.,  42  I.  L.  T.  R.  15 

17. Discontinuance — Caveator  having  no 

interest — Joining  other  parties.]  Where  the 
executors  of  a  will  who  had  instituted  proceed- 
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ings  to  establish  the  will,  subsequently  die- 
covered  that  the  person  who  had  entered  this 
caveat,  and  who  had  been  made  defendant  in 
the  proceedings,  had  no  interest,  leave  was 
given  to  the  executors  to  join  the  next-of-kin 
as  defendants  and  to  discontinue  the  proceedings 
against  the  caveator  without  costs.  It  was 
ordered  that  the  caveat  be  set  aside.  Irwin  v. 
Fleming  K.  B.,  5  N.  I.  J.  R.  123 

18. Dispensing    with    pleadings.]     The 

Court  refused  to  accept  and  make  a  rule  of  Court 
a  consent  of  both  parties  dispensing  with  plead- 
ings in  the  action,  and  proposing  to  have  the 
action  set  down  for  trial,  the  issues  to  be  tried 
being  stated  in  the  consent.  An  order  was  made 
however,  accepting  the  indorsement  on  the  writ 
as  a  statement  of  claim,  dispensing  with  the 
statement  of  defence,  and  settling  the  issues 
to  be  tried.     Dunne  v.  Dunne 

Piob.,  2  N.  I.  J.  R.  36 

19.  Evidence — Examination  of  attesting 

and  other  witnesses  in  Victoria,  Australia — Form 
of  order  for — Procedure  in  Victoria — List  of 
witnesses  to  be  given  by  each  side."]  ■  In  a  suit  by 
a  next-of-kin  to  revoke  a  grant  of  letters  of 
administration  with  an  alleged  will  annexed, 
which  alleged  will  had  been  prepared  and 
executed  in  Victoria,  Australia,  a  request  was 
issued  to  the  proper  tribunal  in  that  colony  for 
the  examination  of  witnesses  by  both  suitors 
on  a  day  to  be  fixed,  each  side  giving  to  the  other 
fourteen  days'  notice  of  the  names  and  addresses 
of  the  witnesses  intended  to  be  examined. 
Bryson  v.  Newell  Prob.,  311.  L.  T.  R.  155 

[And  see  No.  35.] 

20. Grant  ad  colligenda  bona — Papers  of 

the  deceased  necessary  for  preparation  of  grant  in 
possession  of  person  other  than  the  person  to  whom 
leave  givenJ]  Where  the  Court  has  given  leave 
to  take  out  a  grant  of  letters  of  administration 
ad  colligenda  bona,  and  a  person  other  than  the 
person  to  whom  such  leave  has  been  given  is  in 
possession  of  papers  of  the  deceased  without  an 
inspection  of  which  the  grant  cannof  be  prepared, 
but  of  which  the  person  so  given  leave  cannot 
obtain  inspection,  then  the  Court  will  order  the 
person  in  possession  of  such  papers  to  lodge 
"them  in  Court.     Wilson,  Deceased  (No.  1) 

Prob.,  42  I.  L.  T.  R.  38 

21. Guardian  of  minors — Administra- 
tion de  bonis  non — Discretion  of  Court.} 
The  appointment  of  guardians  of  minors 
for  the  purpose  of  taking  out  administra- 
tion de  bonis  non  is  in  the  discretion  of  the 
■Court ;  and  this  discretion  cannot  be  displaced 
by  minors,  though  over  the  age  of  seven,  having 
refused  to  elect  as  guardian  a  person  whom  it 
seemed  fit  to  the  Court  to  appoint,  and  electing 
another  person  instead.  In  the  Goods  of  James 
Taggart,  Deceased  Prob.,  3  N.  I.  J.  R.  67 

22. Impounding  grant — Injunction.]   The 

King's  Bench  Division,  in  the  exercise  of  its 
probate  jurisdiction,  will  not  make  an  order 
directing  that  a  grant  of  probate  to  an  executor 
shall  be  impounded  when  made,  nor  will  it  grant 
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an  injunction  restraining  an  executor  named  in 
a  will  from  dealing  with  the  assets  after  a  grant 
has  been  made,  even  though  it  is  stated  that  the 
assets  will  be  in  jeopardy  if  a  grant  of  probate 
is  made  to  the  executor.  The  proper  remedy  U 
to  institute  proceedings  for  administration  in 
the  Chancery  Division,  and  then  apply  in  that 
Division  for  an  injunction  and  a  receiver.  In  the 
Goods  of  Moxley    K.  B.  (Prob.),  [1916]  2 1.  R.  145 

23. Impounding    grant—Administration 

to  nominee  of  workman — Probate  of  will  dis- 
covered after  issue  of  such  letters  of  administra- 
tion ordered.}  Where  a  limited  grant  of  adminis- 
tration was  made  under  the  circumstances  set 
forth  in  the  report  entitled  "  In  the  Goods  of 
William  Byrne,  deceased,  44  I.  L.  T.  E.  98," 
and  where  a  will  of  the  deceased  was  discovered 
after  the  limited  administrator  had  substan- 
tiated the  proceedings  taken  by  the  workman 
for  the  recovery  of  compensation  under  the  Act, 
and  after  the  administrator  had  made  a  request 
under  section  17  of  the  Workmen's  Com- 
pensation Act,  1906,  that  the  amount  awarded 
as  compensation  should  be  redeemed,  the 
Court  impounded  the  limited  grant  and  em- 
powered and  directed  the  executrix  named  in 
the  will  to  take  out  probate.  Be  Byrne,  Deceased 
Prob.,  44 1  L.  T.  R.  192 

[iSee  Probate  (and  Administration) — Grant  of 
Administration.    42.] 

24. Injunction  before  probate— Pmciice 

— Intermeddling  with  assets  before  administra- 
tion— Application  of  next-of-lcin.}  Where,  shortly 
after  the  death  of  a  tenant  intestate,  the  landlord 
wrongfully  entered  and  seized  the  goods  of  the 
deceased,  the  Court,  on  the  ex  parte  application 
of  the  sole  next-of-kin,  before  administration 
granted  an  injunction  to  restrain  the  landlord 
from  interfering  with  the  assets,  the  plaintiff 
giviag  an  undertaking  as  to  damages.  In  the 
Goods  of  Cassidy  ;   Cassidy  v,  Foley 

K.  B.  (Prob.),  [1904]  2  I.  R.  427 

25. Injunction  to  restrain  executor — Pend- 
ing action — Form-  of  order.}  In  a  suit  to  establish 
an  alleged  will  made  in  1900,  the  defendant  who 
had  issued  a  citation  to  recall  probate  already 
granted  in  common  form  to  the  plaintiff,  relied 
upon  an  alleged  prior  will  dated  1898.  It  being 
alleged  that  the  plaintifE  was  improperly  dealing 
with  the  assets,  defendant  applied  for  an  injunc- 
tion, and  it  was  ordered  that  the  plaintiff  should 
lodge  certain  sums  admittedly  in  his  hands  in 
Court  within  four  days  without  prejudice  to  his 
liability  to  account  for  all  assets  received  by 
him,  and  he  was  restrained,  pending  the  action 
from  converting,  removing,  or  disposing  of  any 
of  the  assets  of  deceased.  Coleman  v.  Fitz- 
Gibbon  Prob.,  1  N.  I.  J.  R.  16 

26. Intervene,  right  to—Secmd  trial- 
Will.}  Where  a  new  trial  was  ordered  in  an 
action  to  estabhsh  the  last  of  three  wills,  a 
legatee  under  'the  second  will  was  allowed  to 
intervene  in  the  second  trial,  he  not  having  been 
cited  to  appear  on  the  first  hearing.  Healy  v. 
Uenehan  Prob.,  5  N.  I.  3.  R.  205 
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27. Intervenient  —  Next-of-kin — Close  of 

pleadings.']  An  application  by  a  next-of-kin  for 
liberty  to  intervene  and  plead  was  granted  by  the 
Court,  after  the  pleadings  were  closed,  and  an 
order  fixing  time  and  mode  of  trial  had  been 
made  in  an  action  brought  for  proof  of  an 
alleged  will.  Terms  of  order.  Hendley  v. 
HendUy  Prob.,  1  N.  I.  J.  R.  77 

28. Intervenient — Who    may    make    the 

affidavit  prescribed  in  Or.  XII.,  r.  33.]  The 
Court  will  permit  the  solicitor  retained  by  a 
person  interested  in  the  estate  of  the  deceased 
to  ma,ke  the  affidavit  prescribed  by  Or.  XII., 
r.  33,  when  the  person  interested  is  living  out  of 
Ireland  and  cannot  himself  make  the  affidavit 
within  such  time  as  will  admit  of  his  intervening. 
Lyons  and  another  v.  Eiordan 

Prob.,  41  I.  L.  T.  R.  122 

29.  Lost  will — Administration  with      the 

will  annexed — Grant  upon  motion.']  When  the 
assets  are  small,  and  all  parties  interested  con- 
sent, the  Court  will  grant  administration  with 
the  will  annexed,  in  respect  of  a  lost  will,  upon 
motion.     In  the  Goods  of  M'Guirk 

K.  B.  (Prob.),  [1912]  2  I.  R.  426 

30. Lost  will — Grant  on  motion — Executor 

out  of  the  jurisdiction.']  The  Court,  on  an  applica- 
tion by  motion  on  behalf  of  a  legatee  and 
devisee,  gave  liberty  to  apply  for  a  grant  of 
probate  to  a,  lost  will  dated  April  17,  1879. 
The  order  was  made  under  section  78  of  the 
Probate  Act,  1857,  as  the  executor  named  in 
will  had  not  renounced,  and  was  residing 
in  the  United  States.  In  the  Goods  of  Elizabeth 
Neligan,  Deceased  Prob.,  3  N.  I.  J.  R.  278 

31. Minor — Guardian — Election — Discre- 
tion of  Court.]  The  appointment  of  guardians 
of  minors  for  the  purpose  of  taking  out  adminis- 
t.ration  de  bonis  non  is  in  the  discretion  of  the 
Court.  Although  minors  are  over  the  age  of 
seven,  and  therefore  prima  facie  capable  of 
electing  their  guardian,  where  they  refuse  to 
elect  a  particular  person,  they  cannot  displace 
the  discretion  of  the  Court  to  appoint  such  person 
if  approved  of  by  the  Court.  In  the  Goods  of 
Teggart  Prob.,  3  N.  I.  J.  R.  67 

32. Motion  by  executor  to  restrain  sale 

ol  chattels  in  which  the  testator  had  an  in- 
terest— Form  of  order — Costs.]  On  an  applica- 
tion by  an  executor  for  an  order  directed  to  A., 
to  restrain  him  from  selling  or  dealing  with 
certain  chattels,  of  which  he,  the  said  A.,  was 
part  owner  with  the  testator — the  affidavit  of 
assets  not  having  been  filed — the  Judge  held 
that  as  there  was  a  will,  and  no  suit  pending, 
he  could  not  then  grant  an  injunction.  But 
upon  the  executor  instituting  a  suit  to  prove  the 
will,  he  obtained  in  that  suit  a  conditional  order 
restraining  A.  from  disposing  of  the  chattels 
or  removing  them  out  of  the  jurisdiction,  and 
an  absolute  interim  order  to  the  same  effect, 
upon  his  undertaking  to  abide  by  any  future 
order  of  the  Court  in  relation  to  damage  sus- 
tained by  A.  by  reason  of  the  above  order, 
before  the  conditional  part  thereof  was  made 
absolute.  In  re  M'Cann    Prob.,  33  I.  L.  T.  R.  39 
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33. Notice  in  probate  actions  ol  inten- 
tion to  cross-examine  only — Or.  XXI.,  r.  18.] 
In  an  action  to  prove  a  will,  where  the  defen- 
dant did  not  serve  a  notice  with  his  defence  to 
cross-examine  only,  the  Court  will  allow  such  a 
notice  to  be  filed  afterwards,  the  plaintiff  con- 
senting to  such  a  course.  Craig  v.  Kennedy 
Prob.,  30  I.  L.  T.  R.  23 

34. Notice  to  cross-examine — Goats.]    A 

plaintiff  who  had  brought  an  action  to  revoke 
a  grant  of  probate  of  a  will  (which  action  was 
unsuccessful),  and  who  had  served  a  notice  only 
to  cross-examine  the  witness  produced  in 
support  of  the  will,  was  ordered  to  pay  the  costs 
of  the  action.  M'Cullough  v.  Moorehead  and 
others  K.  B.,  2  N.  I.  J.  R.  137 

35. Original  will — Allowing  it  to  leave 

the  principal  registry — Custody  of  original  will — 
Begistered  letter.]  An  original  will  was  allowed 
out  of  the  principal  registry  for  the  purpose  of 
being  seen  and  identified  by  witnesses  who  lived 
and  were  to  be  examined  in  Victoria,  Australia, 
and  was  sent  by  registered  letter  to  the 
Secretary  of  the  Colonies.     Bryson  v.  Newell 

Vac.  J.,  Boyd,  J.,  31 1.  L.  T.  R.  156 

36.  Party — Heir-at-law  made    a  party — 

R.  S.  C,  Ir.,  1891,  Or.  XVI.,  r.  10.]  Where 
all  executor  is  proceeding  to  prove  a  will  affect- 
ing real  estate  in  solemn  form,  the  Court  has 
power,  under  Or.  XVI.,  r.  10,  to  authorise 
the  executor  to  make  the  heir-at-law  a  defen- 
dant in  the  intended  action.  In  the  Goods  of 
Tallon  Prob.,  [1894]  1  I.  R.  57 

37. Party — Person   of  unsound   mind — 

Guardian  ad  litem.]  The  defendant  being  a 
person  of  unsound  mind,  though  not  so  found 
by  inquisition,  the  Court  on  motion  ex  parte 
appointed  as  guardian  ad  litem,  a  person  who  had 
not  any  adverse  interest,  and  was  a  fit  and  proper 
person.  Gmffney  v.  Gaffney  Prob.,  31 1.  L.  T.  R.  11 

38.  fie&iixig— Citing     the     heir-at-law — 

Leave  to  defend— 20  d:  21  Vict.,  c.  79,  s.  65.] 
In  an  action  to  prove  a  will  which  disposes  of 
realty,  if  an  heir-at-law,  who  has  not  been 
made  a  party,  but  has  been  cited,wishes  to  put  in 
a  defence,  he  must  apply  to  the  Court  for  leave  to 
do  so.    Miller  v.  Leaky      Prob.,  31 1.  L.  T.  R.  52 

39.  Pleading — Two  wills  propounded  in 

the  alternative — Several  causes  of  action — G.  0. 
XX.,  r.  6.]  Where  the  plaintiff  propounded 
two  wills  of  the  testator — an  earlier  and  a  later 
one — and  relied  on  them  in  the  alternative,  the 
President  fixed  the  time  and  mode  of  trial  on  the 
parties  consenting  to  amend  their  pleadings  by 
omitting  the  earlier  will  propounded  by  the 
plaintiff  ;  liberty  being  reserved  to  the  plaintiff 
to  propound  the  earlier  will  in  case  the  jury 
found  against  the  latter  one.     Nelson  v.  Bailie 

Prob.,  30  I.  L.  T.  R.  19 

40.  Pleading — Two  wills  propounded  in 

the  alternative.]  Where  a  psirty  desires  to  rely 
alternatively  on  two  wills,  an  earlier  and  a  later 
one,  he  should  propound  them  alternatively  in 
his  pleading.  Nelson  v.  Bailie  (30  Ir.  L.  T.  R. 
19)  not  followed.     M'Curdy  v.  M'Fall 

K.  B.  (Prob.).  36  I.  L.  T.  R.  52 
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41. Pleading — Wilis    propounded    alter- 
natively by  reply — fraud — Particulars — Suit  to 
establish  will  in  solemn  form.}     In  an  action 
brought  by  the  executors  to  establish  a  will  in 
solemn  form  of  law,  the  defendant,  a  next-of-kin 
of  the  deceased,  pleaded  {inter  alia)  fraud  on  the 
part  of  the  residuary  legatee,  and  gave  certain 
particulars.    On  the  application  of  the  plaintiffs, 
the  defendant  was  ordered  to  give  the  best  parti- 
culars he  could  of  the  times  when,  the  places 
where,   and  the  names  and  addresses  of  the 
persons  in  respect  of  whom  certain  misrepre- 
sentations and  false  and  malicious  statements 
by  the  residuary  legatee  were  alleged  to  have 
been  made,  and  the  names  of  the  persons  who 
were  said  to  have  been  refused  admittance  to 
the  deceased's  house,  with  liberty  to  the  defen- 
dant up  to  fourteen  days  before  the  trial  (but 
not  later  without  leave)  to  furnish  such  further 
particulars  as  they  might  be  advised.    Harley  v. 
Russell  K  B.  (Prob.),  [1917]  2 1.  R.  103  ; 

51  I.  L.  T.  R.  114 
42. Pleading — Statement  of  claim  pro- 
pounding a  prior  vnll — Defence  not  propounding 
latter  will — Fixing  time  and  mode  of  trial,']  In 
an  action  to  prove  a  will  in  solemn  form,  when 
the  plaintiff  propounds  a  prior  will,  the  defen- 
dant must  by  counterclaim  propound  the  latter 
will  on  which  he  relies.  Miley  v.  Mooney 
Prob.,  30  I.  L.  T,  R.  23 

43. Remitted  case — Civil  Bill — Issue  of — 

Affidavii^^a  &  21  Vict.,  c.  79,  s.  58—22  <fc  23 
Vict.,  c.  31,  s.  6 — B.  17.]  In  causes  remitted 
by  the  Probate  Division  of  the  High  Court  to 
the  County  Court,  the  affidavit  required  by 
20  &  21  Vict.,  c.  79,  s.  58,  and  22  &  23  Vict., 
c.  31,  s.  6,  and  Bule  17  of  12  July  1858,  before 
the  Civil  Bill  issues,  is  not  an  essential  pre- 
liminary thereto  since  the  Act  40  &  41  Vict., 
c.  56,  .  46,  came  into  operation.  -Be  Keane, 
Deceased  App.,  28  I.  L.  T.  R.  89 

44.  - —  Resealing  letters  of  administration — 
Form  of  certificate— 20  &  21  Vict.,  c.  79,  s.  94.] 
In  order  to  reseal  an  English  grant  of  letters  of 
administration  of  the  estate  of  an  intestate,  who 
at  ber  death  held  no  property  in  Ireland  except 
as  trustee,  there  must,  in  order  to  satisfy  the 
provisions  of  the  94th  section  of  the  Probate 
Act  (20  &  21  Vict.,  c.  79),  be  a  certificate  from 
the  Registrar  in  England,  explicitly  stating  that 
bond  IWiS  been  given  to  cover  the  whole  of  the 
amount  of  assets  in  Ireland.  In  the  Goods  of 
WaUhe  Prob.,  [1897]  1  I.  R.  167  ; 

31 1.  L.  T.  R.  54 

45.  Security  for  costs — Caveator  resident 

in  England — Poverty— Caveat  entered  after  com- 
promise of  suit  by  other  next-of-kin,  of  which  pro- 
ceedings caveator  was  aware — Special  circum- 
stances—Or. XXIX.,  rr.  I,  2.]  Where  the 
caveator,  one  of  the  next-of-kin  of  deceased, 
residing  in  England,  entered  a  caveat  to  a  will, 
of  which  probate  in  solemn  form  had  been 
granted,  pursuant  to  a  judgment  entered  upon 
the  compromise  of  a  suit  by  the  other  next-of- 
kin,  and  where  the  caveator  had  been  aware  of 
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such  suit  (though  not  cited),  and  had  been  aware 
of  the  interests  of  the  parties  to  it  under  the 
disputed  wills: — Held,  though  poverty  and 
residence  in  England  alone  were  not  grounds  for 
ordering  caveator  to  give  security  for  costs,  the 
facts  of  this  case  constituted  sufficient  special 
circumstances  for  the  requirement  of  such 
security.  In  the  Goods  of  Flanagan,  Deceased 
App.,  39 1.  L.  T.  R.  188  ;  5  N.  I.  J.  R,  215 

46. Security  for  costs — Caveator  resideru 

out  of  the  jurisdiction — R.  S.  C,  1905,  Or. 
XXIX.,  rr.  1-3.]  A  next-of-kin  caveator 
resident  abroad  may,  in  a  proper  cage,  be 
ordered  to  give  security  for  costs,  but  this 
cannot  be  required  as  a  matter  of  right.  Even 
in  a  Common  Law  action  there  is  no  inflexible 
rule  that  a  plaintiff  resident  abroad  must  give 
security  for  costs.     Ward  v.  Skeehan 

K.  B.  (Prob.),  [1907]  2  I.  R.  1 
47. Security  for  costs — De  endant  cavea- 
tor— Permanent  residence  out  of  jurisdiction — 
Temporarily  resident  within  the  jurisdiction — 
Commencement  of  action — "  Plaintiff" — Probate 
Rules  (Contentious),  1865,  115,  116;  Rules  of 
Supreme  Court  (Ireland),  1891,  Or.  XXIX., 
r.  4.]  A  defendant  caveator  who  is  ordinarily 
resident  outside  the  jurisdiction,  but  who  is 
temporarily  within  the  jurisdiotion,  cannot  be 
called  on  to  give  security  for  costs  under  Or. 
XXIX.,  r.  4,  of  the  Rules  of  1891.  The  word 
"  plaintiff  "  in  that  rule  does  not  include  a  defen- 
dant  caveator  in  a  probate  action.  It  is  pre- 
mature to  apply  for  an  order  for  security  for 
costs  before  the  issuing  of  a  writ  of  summons 
asking  for  a  grant  of  probate  of  the  alleged  will. 
Circumstances  under  which  a  defendant  cavea- 
tor, though  successful  in  resisting  an  application 
for  security  for  costs,  may  be  ordered  to  pay  the 
costs  of  the  motion.  In  the  Goods  of  Twomey  ; 
O'Leary  v.  Stack 
Q.  B.  (Prob.),  [1900]  2  I.  R.  560  ;  34 1.  L.  T.  R.  54 

48. Security     for     coste — Caveator    an 

uncertificated  bankrupt.}  A  defendant  in  a  pro- 
bate suit  who  is  an  uncertificated  bankrupt  and 
who  has  entered  a  caveat  will  not  be  allowed  to 
proceed  unless  security  for  costs  be  given  by  or 
on  behalf  of  the  defendant.  Unless  security  for 
costs  be  given  within  a  named  time  the  caveat 
wiU  be  set  aside  and  all  further  contentious 
proceedings  discontinued.  Lambert  v.  Bassett 
(I.  El.  11  Eq.  291)  followed.  Harley  and  others  v. 
Biissell  K.  B.,  50  I.  L.  T.  R.  104 

49. Service   out   of   the   jurisdiction — 

Subpoena  to  lodge  a  testamentary  paper — ^20  ofc  21 
Vict.,  0.  79,  s.  31.]  The  Probate  Division  has 
no  jurisdiction  in  matters  where  an  action  or 
suit  is  not  pending  to  order  service  out  of  the 
jurisdiction  of  a  subpoena  on  a  person  resident 
in  England,  to  bring  into  a  Probate  Registry 
a  testamentary  paper.  In  the  Goods  of  Ambrose 
Prob.,  [1894]  1  I,  R.  310  ;  28  I.  L.  T.  R.  125 

50. Setting  aside  caveat — No  appearance 

to  a  citation  extracted  by  a  creditor — Lodging  a 
caveat  afterwards.}  The  Court  refused  to  set 
aside  a  caveat  lodged  by  the  next-of-kin  of 
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deceased,  although  said  next-of-kin  had  failed 
to  enter  an  appearance  within  the  time  limited 
to  a  citation  which  had  been  extracted  by  a 
creditor.     In  the  Ooods  of  M'Gloskey 

Prob.,  30 1.  L.  T.  R.  128 

51. Staying  action  on  terms  of  consent.] 

On  an  application  to  make  a  consent  staying  the 
action  a  rule  of  Court,  in  consideration  of  the 
payment  to  the  plaintiff  (who  claimed  as  next- 
of-kin  to  set  aside  a  will  of  a  deceased  person) 
of  sums  amounting  to  £75  by  four  legatees  under 
the  will  (such  legatees  not  being  parties  to  the 
suit  and  not  having  signed  the  consent),  it  was 
stated  in  Court  that  the  sums  in  question  had 
already  been  paid  to  the  plaintiff  by  the  legatees, 
and  it  was  ordered  that  the  action  be  stayed, 
that  the  consent  be  received,  and  that  a  copy 
of  the  order  be  served  on  each  of  the  four 
legatees  mentioned  in  the  consent.  Larmour  v. 
Mercier  and  Mahaffy  Prob.,  3  N.  I.  J.  R.  4 

52. Staying  proceedings — Action  set  down 

for  trial  in  England  in  relation  to  the  same  testa- 
mentary instruments.']  The  mere  fact  that  tlere 
are  proceedings  pending  in  England  to  establish 
a  will  which  were  commenced  before  similar 
proceedings  in  Ireland,  is  no  ground  for  staying 
the  latter ;  and  the  Court  will  exercise  its  dis- 
cretion upon  the  facts  of  each  cape,  whether  it 
will  allow  the  Irish  action  to  proceed  or  not ; 
and  notwithstanding  the  fact  that  notice  of 
trial  has  actually  been  served  in  the  English 
action.     Montgomery  v.  Bellew 

K.  B.  (Prob.),  37  I.  L.  T.  R.  241  ; 
4  N.  I.  J.  R.  22 

53. Staying        proceedings  —  Laches  — 

Acquiescence.]  A  person  claiming  to  be  sole 
next-of-kin  of  a  testator,  who  died  ten  years 
before,  having  made  a  will  leaving  his  property, 
Very  small  in  amount,  to  a  stranger,  brought  an 
action  to  revoke  the  grant  of  probate  made  to 
the  executor  in  common  form.  The  plaintifi  was, 
shortly  after  the  death  of  the  testator,  aware  of 
the  existence  of  the  WiU  and  of  its  terms,  but  took 
no  step  to  contest  the  will,  and  allowed  the 
executor  to  administer  the  estate.  No  grounds 
were  alleged  for  disputing  the  will.  The  Court 
held  that  it  would  be  contrary  to  settled  principle 
to  allow  the  plaintifi  to  proceed  with  the  action, 
which  was  groundless  and  vexatious,  and  made 
an  order  staying  further  proceedings.  In  the 
Goods  of  Mahon,  Deceased  ;  Mahon  v.  Quinn 
K.  B.  (Prob.),  [1904]  2  I.  R.  267  ; 
4N.I.  J.R.  121 

54. Staying  proceedings — Interest  action 

— Inquiry  in  Chancery.]  A.,  who  believed  her- 
self to  be  the  next-of-kin  of  a  person  who  died 
intestate  on  September  26,  1893,  but  was 
reluctant  to  sWear  positively  to  the  fact,  obtained 
a  special  grant  of  administration  de  bonis  non 
under  section  78  of  the  Probate  Act,  1857,  under- 
taking to  institute  an  inquiry  in  Chancery 
to  ascertain  the  next-of-kin  of  the  deceased. 
A.,  on  February  7,  1905,  brought  an  originating 
summons  before  the  Master  of  the  Rolls  for 
the  administration  of  the  estate.    A.  died  on 
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February  10,  1905.  On  April  6,  1905,  a  like 
grant  of  administration  to  the  estate  of  the 
original  intestate  was  granted  to  the  defendant 
as  attorney  for  a  brother  of  A.  resident  abroad, 
and  on  June  10, 1905,  an  order  was  made  reviving 
the  suit  before  the  Master  of  the  Rolls.  Subse- 
quently a  primary  decree  for  administration  was 
made,  pursuant  to  which  enquiries  were  pro- 
ceeding in  the  Chambers  of  the  Master  of  the 
Rolls  to  ascertain  who  were  the  next-of-kin  of 
the  deceased  when  the  plaintiff  instituted  the 
present  action  in  the  Probate  Division  claiming, 
as  a  first  cousin  of  the  deceased,  that  the  grant 
to  the  defendant  be  revoked,  and  that  she  be 
entitled  to  a  grant  of  letters  of  administration 
de  bonis  non  ; — Held,  that  the  action  should  be 
stayed.     O'Reilly  v.  Washington 

Prob.,  40 1.  L.  T.  R.  59 
55.  — —  Staying  proceedings — Two  interest 
suits — Staying  one — Costs.']  A  writ  was  issued 
on  behalf  of  a  person  who  claimed  to  be  a  sister 
and  one  of  the  next-of-kin  of  a  deceased  person, 
claiming  a  grant  of  letters  of  administration. 
The  plaintiff  alleged  that  the  deceased  died  a 
bachelor  and  intestate,  and  a  person  who 
claimed  to  be  the  widow  of  the  deceased  was 
made  the  defendant.  Before  this  writ  was 
served,  a  second  Writ  was  issued  and  served 
oil  behalf  of  the  person  who  claimed  as  widow, 
and  the  plaintiff  in  the  first  writ  was  named 
as  defendant  in  the  second  writ.  Subsequently 
the  first  writ  was  served  and  an  appearance  was 
entered  to  same.  On  a  motion  in  the  second 
action  to  stay  the  first : — Held,  that  the  first 
action  must  be  stayed,  but  that  the  person 
claiming  as  widow  (the  plaintiff  in  the  second 
action)  must  pay  the  other  party's  costs  of  the 
motion.  Holohan  v.  Egan  ;  Egan  v.  Holohan 
Prob.,  3  N.  I.  J.  R.  275 

56. Substitution  of  service  of  a  citation — 

Judgment  mortgagee  of  a  next-of-kin  citing  the 
next-of-kin — Amount  of  creditor's  interest  in  in- 
testate's estate.]  A  judgment  creditor  of  one  of 
the  next-of-kin  of  a  deceased  intestate,  having 
registered  his  judgment  as  a  mortgage  against 
the  interest  of  the  next-of-kin  in  a  farm  which 
belonged  to  the  intestate,  can  cite  the  next-of- 
kin  of  said  deceased  to  take  out  or  refuse  letters 
of  administration,  or  to  show  cause  why  such 
a  grant  should  not  be  made  to  the  applicant. 
An  order  for  substitution  of  service  of  the 
citation  may  be  made.  In  the  Goods  of  Brennan, 
Deceased  Prob.,  30  I.  L.  T.  R.  19 

57. Substitution   of  service  of   writ   of 

summons — Appearance  to  a  warning.]  An  order 
was  made  substituting  service  of  a  writ  of 
summons  on  a  defendant  who  resided  in  America 
by  serving  a  solicitor  who  had  previously 
entered  an  appearance  to  a  warning  on  said 
defendant's  behalf.  Murray  v.  Comerford  and 
others  Prob.,  33  I.  L.  T.  R.  12 

58. Substitution  of  service  of  a  writ  of 

summons— Appearance  to  a  warning.]  An  order 
was  made  su,bstituting  service  of  a  writ  of 
summons  on  a  defendant  who  resided  in  America 
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by    serving    a    solicitor    wko    had    previously 
entered  an  appearance  to  a  warning  on  said 
defendant's  behalf.     Fitzpatrick  v.  Irvnn 

K.  B.  (Prob.),  35  I.  L.  T.  R.  250 

59. Substitution    of   service   of   Vfrit— 

Solicitor  who  had  entered  a  caveat.]  An  order 
was  made  substituting  service  of  a  writ  of 
summons  on  a  defendant  who  resided  in  New 
Zealand,  by  serving  solicitors  who  he  d  previously 
entered  a  caveat  to  the  appUcation  for  letters  of 
administration.     Cinnamond  v.  Hall 

Prob.,  1  N.  I.  J.  R.  72 
60. Uberrima  fides  on  ex  parte  applica- 
tion— Probate  Act  {Ireland),  1857,  s.  78— 
Accounting  party.}  There  must  be  uberrima 
jides  on  an  ex  parte  application.  Where  an 
appUcant  for  administration  under  section  78 
makes  a  statement,  subsequently  contradicted 
by  medical  testimony,  as  to  the  incapacity  of 
another  next-of-kin,  his  application  will,  on 
this  ground  alone,  be  refused.  The  Court  will 
not  grant  administration  to  one  who  is  himself  an 
accounting  party.     In  the  Goods  of  Toole 

K.  B.  (Prob.),  [1913]  2  I.  R.  188 
61.  —  Witness — Refusing  to  make  affidavit 
to  prove  viOl—Subpcena — Attendance  order  made 
— Necessity  for  conduct  money.']  Where  the  only 
surviving  witness  of  a  will  refused  to  make  an 
affidavit  as  attesting  witness  to  prove  the  will, 
the  Court,  on  an  application  for  a  subpoena 
directed  to  the  witness,  made  an  order  for  his 
attendance  in  Court  to  be  examined  touching 
his  knowledge  of  the  will,  and  directed  that  he 
should  be  given  conduct  money.  Mahony, 
William,  In  the  Ooods  of 

Prob.,  42  I.  L.  T.  R.  77 

Buying    off    opposition — Compromise    of 

suit — -Executors'  liability 
[1901]  1 1.  R.  404  ;  35  I.  L.  T.  R.  169  ; 
1  N.  I.  J.  R.  202 
See  Executor— Liabilities.    1. 

Compromise — Citation — Proof   in    solemn 

form — Questioning  validity 
[1902]  2  I.  R.  403  ;  36  I.  L.  T.  R.  56  ; 
2  N.  I.  J.  R.  42,  83 
See  Estoppel.    12. 

Compromise  of  suit — Costs — ^Mortgage 

[1900]  1 1.  R.  496, 510;  [1901]  1 1.  R.  529 
See  Mortgage — Priority    1. 

Costs  —  Probate    action  —  Subpoena  — 

Witnesses'    expenses — Attendance     of 
country  soUoitor  in   Dublin — Counter- 
claim— Caveat — Citations 
[1901]  2  I.  R.  645  ;  1  N.  I.  J.  R.  62 
See  Solicitor- Bill  of  Costs.    89. 

Executor    intermeddling    with    assets — • 

Refusing  to  take  out  probate 

[1894]  1 1.  R.  551 
See  Probate    (and  Administration) — Re- 
nunciation. 

PROBATE    (AND    ADMINISTRATION)  —  RE- 
NUNCIATION. 
Executor — Refusal  to  take  out  probate — Inter- 
meddling with  assets  of  deceased^Acts  referable 


PROBATE  (AND  ADMINISTRATION)— RE- 
NUNCIATION—coniireaed. 
to  office  of  executor.l  K.,  who  w^s  priest  of  the 
parish  where  a  deceased  testatrix  lived,  and 
another  clergyman  were  appointed  executors. 
K.  attended  the  deceased,  as  her  clergyman,  on 
her  death-bed,  and  at  the  time,  or  shortly  after- 
wards, was  handed  (as  he  stated,  for  safe- 
keeping) by  W.,  a-  sister  of  deceased,  a  bank 
deposit  receipt  for  a  sum  of  money  in  the  joint 
names  of  herself  and  the  deceased.  According 
to  the  evidence  he  did  not  before  this  know  of 
his  appointment  as  executor.  He  was  also  given 
by  W.  certain  sums  of  money,  assets  of  the 
deceased.  He  deducted  therefrom  a,  sum  of 
money  to  pay  for  the  funeral  office  celebrated 
by  him,  and  in  respect  of  a  legacy  or  gift  for 
masses,  &c.,  contained  in  the  will,  which  he 
stated  W.  directed  him  to  keep  for  these  pur- 
poses. After  these  deductions  the  assets  re- 
ceived by  K.  were  returned  to  W.,  and  were 
by  her  distributed  to  the  legatees  in  a  meeting 
held  for  that  purpose  in  the  vestry  of  the  chapel 
of  which  K.  was  the  parish  priest.  K,  and  the 
other  clergyman  named  as  executors  were 
present  at  the  distribution  of  the  assets  in  the 
vestry.  K.  refused  to  take  out  probate  of  the 
will  of  the  deceased : — Held,  that  K.  had  inter- 
fered with  the  assets  of  the  testatrix  in  such  a 
way  that  he  could  not  repudiate  the  office  of 
executor,  and  that  he  was  bound  to  extract 
probate  of  the  will.    In  the  Ooods  of  Hanlon 

Prob.,  [1894]  1 1.  R.  551 

PROBATE  (AND  ADMINISTRATION)— REVO- 
CATION OF  GRANT. 
1. Absence  and  neglect  of  former  ad- 
ministrator— Fresh  grant  to  one  of  the  next-of- 
kin — Administration  de  bonis  non.']  Where  an 
intestate  died  leaving  brothers  and  sisters,  and 
the  youngest  brother  having  obtained  letters  of 
administration  left  two  days  later  for  America, 
and  refused  to  return  or  to  take  any  steps  to 
administer  the  estate,  the  Court  on  the  applica- 
tion of  the  eldest  brother  revoked  the  grant,  and 
granted  administration  de  bonis  non  to  the 
applicant.    In  the  Goods  of  Booney 

K.  B.  (Prob.),  36 1,  h.  T.  R.  99  ; 
2  N.  I.  J.  R.  197,  271 

2. Administration    during    minority  — 

Next-of-kin  sui  juris.]  A  man  died  intestate 
leaving  five  children,  the  eldest  of  whom,  being 
the  only  one  of  age,  was  serving  as  a  soldier 
abroad.  The  four  minors  elected  guardians,  by 
whom  letters  of  administration  were  obtained, 
and  the  property  dealt  with.  On  an  apphcation 
by  the  eldest  brother  after  his  return  home  to 
have  the  grant  recalled,  and  that  a  new  grant 
should  issue  to  him,  his  application  being 
supported  by  a  second  election  of  the  minors, 
desiring  his  appointment  as  guardian,  the  Court 
refused  to  grant  the  motion.  In  the  Ooods  of 
Dillon,  Deceased  Prob.,  1  N.  I.  J.  R.  182 

3. Administrator   out   of   iurisdiction — 

Administration  de  bonis  non — 38  Geo.  III.,  c.  87  ; 
20  <jfe  21  Vict.,  6.  79,  a.  79  ;  22  cfc  23  Vict.,  c. 
31,  s.  14,]    The  power  of  the  Court  to  make  a 


(  2119  ) 


DIGEST  OF  CASES. 


,(  2120  ) 


PROBATE  (AND  ADMINISTRATION)— REVO- 
CATION OF  GnAiar— continued. 
grant   of  administration  de  bonis  nan  in  the 
absence  of  the  administrator  out  of  the  juris- 
diction ia  not  limited  to  the  jurisdiction  conferred 
by  33  Geo.  III.,  c.  87,  as  extended  to  Ireland 
by  20  &  21  Vict.,  c.  79,  s.  79,  and  22  &  23 
Vict.,  c.   31,  s.   14,  which  jurisdiction  appar- 
ently only  authorises  a  Mmited  grant ;    but  if 
the  administrator  cannot  be  found,  or  even  if 
found,  would  not  be  a  proper  person  to  continue 
the   administration,  the   Court  has   power  to 
revoke  the  grant,  and  to  make  a  fresh  grant. 
An  intestate  died,  leaving  eight  children.    His 
assets  consisted  of  a  farm  held  under  a  judicial 
tenancy,  and  some  other  personal  estate.    Ad- 
ministration was  granted  to  one  of  his  sons, 
who  emigrated  to  Australia  some  years  after- 
wards, without  having  administered  the  estate. 
The  other  children  desired  to  have  the  farm  sold, 
and  the  assets  distributed.    The  address  of  the 
administrator   in    Australia    was    not    known. 
The  Court,  upon  the  application  of  the  children, 
revoked  the  grant,  and  made  the  usual  order  for 
administration  de  bonis  non  to  one  of  them. 
Goods  of  Loveday  ([1900]  P.  154)  followed.     In 
the  Goods  of  Gohlough 
K.  B.  (Prob.),  [1902]  2 1.  R.  499  ;  36 1.  L.  T.  R.  39 

4. Charitabie  bequest — Legatee  in  trust — 

Non-UabiUty  for  money  applied  in  good  faith,  in 
accordance  with  the  provisions  of  alleged  will.^ 
Probate  of  an  alleged  wUl  having  been  granted 
in  common  form  to  the  executors  named  therein, 
they  paid  a  charitable  bequest  to  the  defendant, 
who  bona  fide  and  without  any  notice  of  the 
invalidity  of  the  alleged  will,  applied  portion 
thereof  in  accordance  with  the  trusts  of  the 
bequest.  Probate  was  afterwards  revoked  (not 
by  consent),  and  letters  of  administration  of  the 
personal  estate  of  the  deceased,  as  dying  intes- 
tate, were  granted  to  the  plaintiff : — Held,  that 
the  plaintiff  could  not  recover  from  the  defen- 
dant the  amount  which  the  latter  expended  in 
execution  of  the  supposed  trusts.  Fitzpatrick  v. 
M'Glone  Ex.,  [1897]  2  I.  R.  542 

5. Creditor — New  grant  to  next-of  kin.] 

Letters  of  administration  were  obtained  to  an 
intestate  by  a  creditor  who  valued  the  personal 
estate  at  ten  shillings.  Upon  an  application  by 
one  of  the  next-of-kin  to  have  the  grant  revoked, 
and  that  he  should  be  at  liberty  to  apply  for  a 
grant,  it  was  shown  that  the  claim  of  the  creditor 
was  probably  not  genuine,  but  that  even  if  it 
were,  he  had  fully  recouped  himself  the  amount 
of  hia  debt  out  of  the  estate,  and  that  the  personal 
property  included  houses  yielding  an  annual 
rent  of  £62  per  annum :  Held,  that  the  grant 
of  administration  to  the  creditor  should  be 
revoked,  and  the  next-of-kin  declared  entitled 
to  apply  for  a  grant.  In  the  Goods  of  Bennett, 
Deceased.  Prob.,  1  N.  I.  J.  R.  16 

6. Surprise — Testamentary  paper.]  Where 

the  testamentary  character  of  a  document  was 
doubtful,  and  the  persons  interested  in  it  agreed 
to  obtain  from  the  Court  a  judicial  interpretation 
of  its  character,  and  where  before  doing  so  and 
without  warning  to  the  other  persons,  one  of  the 


PROBATE  (AND  ADMINISTRATION)— REVO- 
CATION OF  GRAUT— continued. 
parties  extracted  letters  of  administration  with 
the  document  annexed  as  a  will : — Held,  that  the 
grant  should  be  recalled  on  the  grounds  of 
surprise,  and  as  having  been  improperly  obtained. 
In  the  Goods  of  Wolfe,  Deceased 

Prob.,  1  N.  I.  J.  R.  87 

PROBATE   (AND  ADMINISTRATION)— REVO- 
CATION OF  WILL. 

1.  — —  Directions  to  destroy- — 1  Vict,  c.  26, 
s.  20  ]  A  testatrix,  in  a  letter  addressed  to  her 
daughter,  which  was  signed  by  her  in  the  pres- 
ence of  two  witnesses,  directed  her  will  to  be 
destroyed : — Held,  that  the  letter  was  a  writing 
declaring  an  intention  to  revoke  the  will,  though, 
not  being  of  a  testamentary  character,  it  was  not 
admitted  to  probate  ;  but  liberty  was  given  to 
a  next-of-kin  to  apply  for  a  grant,  as  in  the  case 
of  intestacy.     In  the  Goods  of  Eyre 

K.  B.  (Prob.),  [1905]  2  I.  R.  540  ; 
5  N.  I.  J.  R.  143 

2.  Evidence.]     After  executing  a  prior 

will  a  testator  executed  a  subsequent  will,  but 
neither  the  subsequent  will,  nor  any  copy 
thereof,  nor  any  evidence  that  it  had  revoked  the 
prior  will  was  forthcoming : — Held,,  that  the 
prior  will  should  be  admitted  to  probate. 
Kelly,  Deceased  Prob.,  41 1.  L.  T.  R.  144 

3. Two  partly  inconsistent  wills  admitted 

to  probate — Execution  of  limited  power  of 
appointment — Intention — Power  to  look  at  original 
wiU.]  Where  a  subsequent  testamentary  paper 
is  only  partly  inconsistent  with  one  of  earlier 
date,  the  latter  instrument  is  only  revoked  aa 
to  those  parts  where  it  is  inconsistent,  and  both 
papers  are  admitted  to  probate.  A  testatrix 
having  property  of  her  own,  and  a  power  under 
the  will  of  her  sister  B.  to  appoint  all  her  pro- 
perty amongst  brothers  or  sisters,  or  children 
of  a  deceased  brother  or  sister,  executed  the 
power  by  giving  pecuniary  legacies  to  nephews 
and  nieces,  and  appointing  the  residue  to  her 
nephew  T.,  to  whom  she  left  the  residue  of  her 
own  property,  including  "  Tramore  House  and 
grounds,"  and  appointed  executors.  By  a  will 
in  her  own  handwriting,  made  two  years  later, 
containing  no  express  reference  to  the  earlier 
will,  the  testatrix  purported  to  exercise  the 
power  of  appointment,  increasing  and  varying 
the  pecuniary  legacies,  but  omitting,  as  the  Court 
held,  to  name  a  residuary  legatee.  She  left  the 
residue  of  her  own  property  to  her  nephew  T., 
in  the  hope  that  he  would  find  it  for  his  advantage 
to  live  in  "  Tramore  House."  There  was  no 
appointment  of  executors.  Tramore  House  and 
grounds  belonged,  as  to  three -fourths,  to  the 

testatrix,  and,  as  to  one-fourth,  to  her  sister ij.: 

Held,  that  there  was  no  intention  to  revoke  the 
appointment  of  executors  and  of  the  residue  of 
iJ.'s  property  to  T.,  and  that  the  two  wills  could 
stand  together,  and  should  be  admitted  to 
probate.  Lemage  v.  Goodhan  (L.  R.  I.  P.  &  D. 
57),  Leslie  v.  Leslie  (I.  R.  6  Eq.  322),  and 
Townsend  v.  Moore  ([1905]  P.  66)  followed.  In 
order  to  construe  a  doubtful  clause  in  a  will,  the- 
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Court  may  look  at  the  originU  will  to  ascertain 
the  punctuation,  the  introduction  of  capital 
letters,  parentheses  .and  other  marks,  indicating 
where  a  sentence  begins  or  ends.  Manning  v. 
Purcell  (7  D.  M.  &  G.  55 ;  42  L.  J.  Ch.  523)  and 
Turner  v.  Hellard  (30  Ch.  D.  390)  followed. 
Beeves  v.  Beeves   K.  B.  (Prob.),  [1909]  2 1.  R.  521 

4. Wills  made  by  British  subject — First 

will  in  France — Will  made  in  Sweden  according  to 
Swedish  law — '^British  subject"  —  Married 
woman — Widow — 24  dh  45  Vict.,  c.  114,  s.  1 — 
Naturalisation  Act,  1870,  s.  10,  sub-ss.{l)  and  (2).] 
A  Swedish  lady  who  by  her  marriage  became  a 
British  subject  according  to  the  terms  of  the 
Naturalisation  Act,  1870,  s.  10,  sub-s.  (1): — Held, 
have  remained  a  British  subject  after  the  death 
of  her  husband,  she  having  done  no  positive  act 
to  change  her  nationality.  A  British  subject 
executed  a  will  in  France  according  to  English 
law  on  July  1, 1892,  and,  afterwards,  on  October 
2,  1892,  in  Sweden,  executed  another  will 
according  to  Swedish  law,  which  contained  a 
complete  disposition  of  her  property.  Held,  that 
the  Swedish  will  revoked  the  English  will,  and 
probate  was  granted  to  the  executor  named  in 
the  Swedish  wiU.    In  the  Goods  of  Kalling 

Prob.,  32  I.  L.  T.  R.  131 

PROBATE  (AND  ADfflNISTRATION)— TESTA- 
MENTARY DOCUMENT. 

1. Pleadings — Question  of  law — Docu- 
ment inter  vivos — Paper  not  inform  testamentary.'] 
A  document  which  purported  to  be  a  letter 
formally  addressed  to  another,  and  which  re- 
lated mainly  to  a  transaction  inter  vivos,  but 
which  was  signed  by  the  writer  in  the  presence 
of  two  witnesses,  and  which  provided  for  a 
certain  distribution  of  portion  of  the  writer's 
property  in  the  event  of  her  deatb  : — Held,  to 
be  capable  of  being  regarded  as  a  testamentary 
document.  Pitts y. Murphy  Prob.,33I.L.T.R.64 

2.  Will  —  Parity  testamentary — Partly 

not.']  Where  a  document  duly  executed  as  a 
will  was  partly  testamentary  and  partly  not 
testamentary,  the  Court  upon  motion  on  notice, 
admitted  the  testamentary  part  of  the  docu- 
ment to  probate.  In  the  Goods  of  Tobin, 
•deceased.  Prob.,  2  N.  I.  J.  R.  275 

PROBATE. 

[1818]  2  I.  R.  90 

See  Will — Attestation.    5. 

-Action  remitted — Injunction 

[1916]  1 1.  R.  27 
See  Practice — Iniunctlon.    4. 

Action — Venue — Speedy  trial 

3N.I.  J.  R.86 
-See  Practice— Place  of  Trial.    13. 

—  Costs  out  of  the  estate — Judicature  Act, 

1877  s.  53 
[19061  2  I.  R.  509  ;  40  I.  L.  T.  R.  155 
See  Probate  (and  Administration) — Prac- 
tice.   14. 

Resealed  in  Ireland  47  1.  L.  T.  R.  24 

See  Trustee— Appointment.    7. 


PROBATE— coK«ijitt«!i. 

■  Revocation  of  [1904]  2  I.  R.  267  ; 

4 N.I.  J. R.  121 
See  Probate  (and  Administration) — Prac- 
tice.   53. 

Two  testamentary  instruments 

[1909]  2  I.  R.  521 
See  Probate  (and  Administration) — ^Revo- 
catton  of  WUI.    3. 

Two  paper  writings — Grant  to  executors 

named  in  both         [1907]  2  I.  R.  484  ; 
41 1.  L.  T.  R.  119, 132 
See  Probate  (and  Administration)— Execu- 
tion of  Will.    11. 

PROBATE  -DUTY. 

See  Revenue — Probate  Duty. 

PROCEDURE— Poor  rate. 

See  Poor  Rate— Procedure. 

PROCESSION— Obstruction  of  streets  by 

[1903]  2  I.  R.  82  ;  36  I.  L.  T.  R.  21  ; 
2  N.  I.  J.  R.  44 
See  Highway.  14. 

PROCESS    SERVER— Neglect   to  serve   inter- 
pleader Civil  Bill         44  I.  L.  T.  R.  204 
See  County  Court — Practice.    47. 
Death  of — Service  of  writ — Default  of  ap- 
pearance—Judgment     1  N.  I.  J.  R.  87 
See  Practice — Judgment.    7. 

PROCLAMATION— Duftiiw    Gazette- Evidence 
[1903]  2 1.  R.  146  ;  3  N.  I.  J.  R.  76 
See  Criminal  Law — Evidence.    14. 

Validity  of — Prohibition  of  importation  of 

arms  into  Ireland 

[1914]  2  I.  R.  372  ;  48  I.  L.  T.  R.  227 
See  Arms. 

PRODUCTION  AND  INSPECTION  OF  DOCU- 
MENTS—Action  of  slander 

[1913]  2  I.  R.  313  ;  47  I.  L.  T.  R.  42 
See  Practice — Discovery.    7. 

PRODUCTION  OF  DOCUMENTS. 

See  Practice — Production  of  Documents. 

PROFESSIONAL      ADVICE  —  Absence     of  — 
Security  given  under  parental  control 
[1905]  1  I.  R.  296  ;  39  L  L.  T.  R.  133 
See  Undue  Influence.    3. 

PROFESSIONAL  MISCONDUCT. 

See  Solicitor— Misconduct. 

PROFESSOR— Eiidowed  academy— Dismissal 
[1908]  2  I.  R.  357 
Sse  Endowed  Academy. 

PROFIT — Machinery  not  erected  or  used  for  the 
production  of  motor  power — Valuation 
[1918]  2  I.  R.  56  ;  52  I.  L.  T.  R.  209 
See  Revenue— Valuation. 
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PROnT   A   PRENDRE. 
Turbary — ^Reservation  ■ 

order— Superior  interest.}  There  cannot  be  a 
giant  of  a  profit  a  prendre  appurtenant  without 
a  capable  grantee.  A  series  of  residents  in  a 
house  are  not  capable  grantees.  The  plaintiff's 
father  conveyed  to  the  plaintiff  his  life  estate  in 
certain  lands,  and  his  estate  in  fee  in  certain 
other  lands,  including  F.  bog,  retaining  the 
mansion  house  and  demesne  of  M.  (of  which  he 
was  tenant  for  life  and  the  plaintiff  remainder), 
and  the  house  of  F.  (of  which  he  was  owner  in 
fee).  The  conveyance  contained  the  following 
reservation  : — "  Excepting  and  reserving  out  of 
the  said  bog  of  F.  to  the  person  or  persons  who 
now  or  at  any  future  time  shall  reside  in  the 
mansion  house  of  M.  or  in  F.  house,  the  right 
of  cutting  turf  exclusively  for  consumption  in 
the  said  mansion  house  of  M.  and  in  the  house  of 
F.,  and  to  include  a  reasonable  right  of  access  to 
the  said  bog  for  the  purpose  of  exercising  such 
right  of  turbary."  In  May,  1912,  the  parties 
having  failed  to  agree,  the  Congested  Districts 
Board  made  a  final  offer  to  purchase  from  the 
plaintiff  the  estates,  including  F.  bog.  In  July, 
1912,  the  plaintiff,  as  remainderman  as  to  M.  and 
as  devisee  as  to  F.,  succeeded  his  father  as  owner 
in  possession  of  the  mansion  house  of  M.  and  the 
house  of  F.  Plaintiff,  having  claimed  a  right  of 
turbary  in  the  F.  bog,  his  right  was  admitted 
both  by  the  Irish  Land  Commission  and  by  the 
Congested  Districts  Board,  and  was  recognised 
on  the  face  of  the  vesting  order  vesting  the  lands 
in  the  Board.  In  an  action  by  the  plaintiff  to 
enforce  such  right  of  turbary : — Held,  by  the 
Court  of  Appeal  (affirming  Barton,  J.),  that  the 
reservation  conveyed  no  righf  of  turbary  ex- 
tending beyond  the  life  of  the  grantee,  and  that 
the  action  should  be  dismissed  on  this  point. 
Held,  by  Sir  I.  O'Brien,  C.  (Ronan,  L.J.,  dis- 
sentiente),  that  if  the  reservation  in  the  deed  had 
been  vslid,  it  would  not  have  been  nlira  vires  the 
Land  Commission  to  make  the  vesting  order 
subject  to  such  reservation ;  and  that  in  this 
respect  there  is  no  logical  difference  between 
orcGnary  sales  and  final  offer  cases.  Per  Molony, 
L.  J.,  that  as  the  Congested  Districts  Board  were 
registered  as  full  owners  of  the  lands  subject  to 
the  express  reservation,  the  latter  could  only  be 
got  rid  of  by  substantive  proceedings,  under  the 
Local  Registration  of  Title  Act,  1891,  to  rectify 
the  register.  The  right  of  the  Irish  Land  Com- 
mission to  make  vesting  orders  subject  to  reser- 
vations considered.  Weatropp  v.  Congested 
Districts  Board 

Barton,J.,App.,[1918]lI.R.265,272;  [Aff.H.L.] 

— —  Agreement  for  tenancy  not  under  seal — 

Reservation  of  shooting  rights 

[1907]  1 1.  R.  101 

See  Shooting. 
Appurtenant  to  holding    47 1.  L.  T.  R.  183 

See  Parliament— Franchise.    161. 


Turf 

See  Turbary. 

[1913]  1 

See  Turbary. 

[1913]  2  I. 

See  Turbary. 


[1903]  1 1.  R.  92, 105 
10. 

I.  R.  8  ;    47  I.  L.  T.  R.  9 
1 

R.  119  ;  47  I.  L.  T.  R.  15 
11. 


PROFITS. 

Participating  policy — Additional  premiums 

paid  by  trustees 
[1901]  1  I.  R.  255  ;   1  N.  I.  J.  R.  48 
See  Trustee  —Investments.    2. 

Received  out  of  lands — Sandpits — ^Valua- 

tion—Ratiss  [1906]  2  I.  R.  473 

See  Sandpits. 
Share  in,  in  addition  to  salary — Partner- 
ship 16  Ir.  C.  L.  R.  357 

See  Partnership.    4. 

PROHIBITION. 

Certiorari — ^Decree  of  County  Court 

1  N.  I.  J.  R.  160 
See  County  Court— Decree.    4. 
• Estates  Commissioners — Exercise  of  com- 
pulsory    powers  —  Evicted     Tenants 
Acts — Excess  of  jiuisdiction 
[1909]  2 1.  R.  542, 556  ;  43 1.  L.  T.  R.  221 
See  Land  Purchase  Acts— Evicted  Tenant. 
2. 

Labourers    (Ireland)    Acts . —  Arbitrator's 

award — Omitted  interest 

45 1.  L.  T.  R.  65 
See  Labourers  (Ireland)  Acts.    34. 

Writ  of      [19131 2  I.  R.  241, 249,  342.  377; 

46  I.  L.  T.  R.  63  ;  47 1.  L.  T.  R.  67 
See  Justices — ^Disqualification.    6,  8. 
See  Labourers  (Ireland)]  Acts.    64. 


PROMENADE— Right  of 
See  Easement.    7. 


[1900]  1  I.  R.  302 


PROMISSORY   NOTE. 

Validity  of — Negotiable  instrument — Sum  staled 
in  figures  in  margin,  but  not  stated  in  body  of  note — 
Hills  of  Exchange  Art,  1882,  s.  83.]  A  promissory 
note,  bearing  an  embossed  6d.  stamp,  with  the 
figures  £50  in  the  margin,  but  no  sum  stated  in 
the  body  of  the  note,  held  to  be,  as  between 
the  original  parties  to  it,  a  valid  and  complete 
note  for  £50,  there  being  evidence  to  show  that 
they  had  so  regarded  it,  and  a  finding  by  the 
Judge  at  the  trial  without  a  jury,  that  it  was 
given  in  payment  of  a  debt  of  £50.  Heeney  v. 
Addy  K.  B..  [1910]  2  I.  R.  688 

See  Bill  of  Exchange. 
Admission     of      amount     due — No     con- 
sideration  alleged — Motion     for   judg- 
ment—Costs 2  N.  I.  J.  R.  173 
See  Practice— Judgment.    43. 

Arrears  of  rent— Evasion  of  statute 

[1908]  2  I.  R.  46  ;  41  I.  L.  T.  R.  201 
See    Land    Purchase    Acts — Arrea,rs    of 
Rent.    7. 

Conditional  undertaking  to  pay  debt 

[1918]  2  I.  R.  521,  538 
See  Principal  and  Surety.    2. 

■ Indorsement  for  value  without  notice — 

Note  passed  in  fraud  of  marriage — 
Public  policy  17  I.  C.  L.  R.  394 

See  Practice — Pleading.    3. 

■ Joint  and  several — ^Debt   between  party 

and  party — Decree  against  separate 
estate  of  married  woman — 22  Vict., 
c.  14,  ss.  5.  6  46  I.  L.  T.  R.  296 

See  County  Court— Practice.    18. 
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PROMISSORY  nOTE— continued. 

■  Loan  fund  society — Beoeiver — Power  to 

compromise — ^fiivalidity — ^Renewal 

[1904]  2 1.  R.  601.  612; 
38  I.  L.  T.  R.  21,  89  ;  4  II.  I.  J.  R.  97 
See  Loan  Fund  Society.    12. 

Loan  fund  society — Time   within   which 

proceedings  must  be  taken 
[19041  2  L  R.  18;  37  1.  L.  T.  R.  150; 
47  1.  L.  T.  R.  66 
See  Loan  Fund  Society.    18. 
See  Money  Lender.    6. 

Motion   for  judgment — ^Non-averment  of 

presentation  in  writ    52  I.  L.  T.  R.  203 
See  Practice — Judgment.    44. 

PROMOTER. 

Company— Contract  with  [1902]  1  L  R.  349 

See  Company — Shares.    2. 

• Company — Fraud— Suppression  of  material 

facts  [1900]  2  I.  R.  1 

iS'ee  Company — Misrepresentation.    1, 

PROOF. 

■ Bankruptcy 

jSee  Bankruptcy — Proof. 

Onus  of — Fraudulent  preference 

[1914]  2  L  R.  356 
See  Bankruptcy — Fraudulent  Preference.  3. 

PROOF  OF  DEBT. 

Agreed  sum  payable  on  breach  of  agree- 

ment [1917]  2  I.  R.  354 

See  Damages.    1. 
■ Company — ^Winding-up — Period  of  ascer- 
tainment [1900]  1  I.  R.  324; 
34 1.  L.  T.  R.  119 
See  Company — Winding-up.    13. 

Secured  creditor  [1904]  1  L  R.  299 

See  Executor — Actions.    18. 

UtiUsed     to     carry    arrangement — Judg- 

ment—Estoppel [1899]  2  I.  R.  383 

See  Bankruptcy — Arrangement.    15. 

Withdrawal  of,  by  secured  creditor 

45 1.  L.  T.  R.  30 
>8'ee  Bankruptcy— Arrangement.    6. 

PROOFS— Advice  of  28  I.  L.  T.  R.  128 

See  Practice — Costs.    48. 

PROPERTY. 

In  possession  of  police — ^Delivery  of 

[1916]  2  I.  R.  616 
See  Criminal  Law — Practice.     14. 

Municipal  Corporation 

[1898]  1  I.  R.  200 
See  Municipal  Corporation — Property. 

Passing  on  death — Settled  property 

[1916]  2  I.  R.  456 
See  Revenue — Estate  Duty.    14. 

PROPOSAL. 

Arranging  debtor — Whether  reasonable 

[1901]  2  I.  R.  51 
See  Bankruptcy — Arrangement.    29. 

Company's  agent  filling  up 

47  I.  L.  T.  R.  148 
;See  Insurance,  Policy  of.    8. 


PROPOSAL — continued. 

■  To  purchase — By  petitioners  on  foot  of 

incumbrance  exceeding  value  of  estate 
[1897]  1  I.  R.  540 
See  Land  Purchase  Acts— Sale  by  Land 
Judge.    9. 

PROPRIETARY  CHURCH— Election  of  church- 
wardens and  sidesmen 

[1914]  1 1.  R.  321,  344 
See  Ecclesiastical  Law.    1. 

PROSECUTION. 

Commencement  of         [1917]  2  I.  R.  430  ; 

51  I.  L.  T.  R.  91 

See  Justices  —  Jurisdiction    (Petty   Ses- 
sions).   22. 

Constabulary  —  Prosecution  —  Service   of 

summons  41  I.  L.  T.  R.  77 

See    Justices — Jurisdiction— (Petty    Ses- 
sions).   134. 

Medical  Act  (21  &  22  Vict.,  c.  90),  s.  40— 

Right  of  member  of  public  to  prosecute 
[1909]  2  I.  R.  681 
See  Medical  Act. 

PROSECUTOR. 

Costs  of  successful 

[1905]  2  I.  R.  154  ;  38  I.  L.  T.  R.  207 
See  Practice — Certiorari.    H. 
— — -  District  councillor  acting  while  disquali- 
fied—Penalty [1901]  2  I.  R.  39  ; 
34 1.  L.  T.  R.  34 
See  Local  Government — Disqualification. 
17. 

Sale  of  Poisons  Act,  1870 

[1901]  2  I.  R.  589  ;   1  N.  I.  J.  R.  190 
See  Poison. 

PROSPECTUS. 

Fraudulent    misrepresentation    and    sup- 

pression [1900]  2  I.  R.  1 

See  Company — Misrepresentation.    1. 

Representations    in — Contract    excluding 

vendor's  lien  [1904]   1   I.   R.  530 

See  Vendor's  Lien. 

PROTECTION   ORDER  —  Arranging  debtor- 
Declaration  that  petitioner  should  not 
part  with  his  estate     [1894]  1  I.  R.  335 
;S'ee  Bankruptcy — Arrangement.    31. 

PROTEST— Appointment  of  arbitrator  under— 
Pubhc  Health  Act   1878 
[1909]  2  I.  R.  30,  40;  42  I.  L.  T.  R.  241,  273 
See  Public  Health  Acts.    3. 

PROVISIONAL        ORDER— Costs— Taxation- 
Parliamentary  scale 
[1906]  1  I.  R.  599  ;  40  I.  L.  T.  R.  161 
See  Solicitor— Bill  of  Costs.    67. 

PROVISIONAL    VALUATION  —  PubUcan's  li- 
cence— Certificate 

[1913]  2  I.  R.  332  ;  47  I.  L.  T.  R.  110 
See    Licensing    Acts — Licensing    Certifi- 
cate.   29. 
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PROXIMATE    CAUSE— Of   injury— Negligence 

in    leaving    loaded   gun  unguarded — 

Intervening  act  of  third  party 

[1904]  2 1.  R.  317,  335;  37 1.  L.  T.  R.  131, 254; 

4  K.  I.  J.  R.  67 

See  Negligence.    14. 


PUBLIC    AUTHORITIES    PROTECTION   ACT, 
1893. 
1. Limitation  of  time  for  bringing  action 

— Tramway  worhed  by  municipal  authority — 
Person  in  street  run  over — Death  of  such 
person  after  six  months — Action  by  him  then 
pending  —  Action  by  his  widow  —  Public  or 
statutory  imty  —  Construction  of  local  Act.] 
Gawky    v.  Belfast  Corporation 

App.,  [1908]  2  I.  R.  34  ;  41  I.  L.  T.  R.  238 

2. Sheritt— ifoMce    of  actionr—21  &  28 

Vict.,  c.  99,  s.  64—56  *  57  Yict.,  c.  61,  *.  2 
(c.)— 57  cfc  58  Vict.,  c.  50  {schedule).']  It  is 
not  now  necessary  to  serve  notice  of  action 
before  proceeding  by  Civil  Bill  against  a  sheriff 
for  wrongful  seizure.  Dolan  v.  Burke  (29  Ir.  L. 
T.  R.  70)  not  followed.    M'Qrail  v.  King 

Cir.  Cas.,  Gibson,  J.,  29  I.  L.  T.  R.  106 

3. Sheriff — Acting  in  pursuance  of  27  * 

28  Vict.,  c.  99 — -Wrongful  seizure.]  The  Public 
Authorities  Protection  Act,  1893,  does  not 
apply  to  the  case  of  a  sheriff  so  as  to  require  an 
action  to  be  brought  within  six  months  from 
the  act  complained  of.     Dolan  v.  Burke 

Cir.  Cas.,  O'Brien,  J.,  29  I.  L.  T.  R.  70 
See  Negligence. 


'ee    Limitations, 
Action.    26. 


[1917]  2 1.  R.  73,  621 
Statute    of — Personal 

[1917]  2  I.  R.  496 
Statute    of — Personal 


See    Limitations, 
Action.    10. 

[1918]  2  I.  R.  228 

See  Solicitor — Bill  of  Costs.    95. 

Alleged  fraud  in   contracting  for  public 

work  [1907]  2 1.  R.  27,  82,  537  ; 

41  I.  L.  T.  R.  221 
See  Deceit. 

Negligence — Death     of    injured    party — 

Lord  Campbell's  Act 
[1908]  2  I.  R.  34  ;  41  I.  L.  T.  R.  238 
See  Negligence.    44. 

Trustee  of  loan  fund  society 

[1903]  1 1.  R.  282,  298;  3  N.  I.  J.  R.  208 
See  Loan  Fund  Society.    9. 


PUBLIC   BODY. 

Action    against — Naming    special    defen- 
dants [1914]  1 1.  R.  16 
See  Labourers  (Ireland)  Acts.    38. 
•  Trading  corporation — Non-feasance — Mis- 
feasance 1  N.  I.  J.  R.  239 
See  Highway.    8. 


PUBLIC  BUILDING— Police  and  bridge  rate  on 
35  I.  L.  T.  R.  218  ;  1  N.  I.  J.  R.  191,  260 
See  Landlord  and  Tenant— Rent.    23. 


PUBLIC    CELEBRATION — Masses — Exemption 

from  legacy  duty  [1896]  2  I.  R.  291  ; 

[1897]  2  I.  R.  426  ;  30  I.  L.  T.  110  ; 

31  I.  L.  T.  R.  49 

See  Charity,  Gift  to.    19. 

No  direction  for — Masses — Gift  for 

[1906]  1  I.  R.  247  ;  40  I.  L.  T.  R.  78 
See  Charity,  Gift  to.    21. 


PUBLIC     DOCUMENT - 

dence 
See  Waterworlts. 


-Census,    1880  — Evi- 
[1900]  2  I.  R.  88 


PUBLIC   EMPLOYEE. 

Gratuity  on  retirement — Keoeiver 

[1908]  2 1.  R.  26,  30 
See  Practice — Receiver.    16. 

Superannuation  allowance- — Receiver 

[1908]  2  I.  R.  386  ;  42  I.  L.  T.  R.  73 
See  Practice — ^Receiver.    33. 

PUBLIC    HEALTH   ACTS. 

1. Advertisement  hoardings — "  Build- 
ing"— Act,  1878,  a.  40 — Public  Health  (Ireland) 
Act,  1896,  s.  26.]  An  advertisement  hoarding 
erected  on  the  frontage  of  a  plot  of  ground,  held 
under  a  lease  for  one  year  certain,  is  not  a 
building  of  a  permanent  character,  and  is  there- 
fore not  within  the  Public  Health  (Ireland)  Act, 
1878,  s.  40.  The  Corporation  of  Dublin  v. 
David  Allen  &  Sons 

M.  P.  C,  38  I.  L.  T.  R.  78 

2. Appeal  from  order  of  Justices  under 

section  69  of  the  Act  of  1878.]  An  urban 
sanitary  authority,  under  the  Public  Health 
Act  of  1878,  supplied  water  to  a  firm,  for  which 
water  they  charged,  not  by  rates  under  section 
66,  but  by  an  arrangement  imder  section  68, 
which  enabled  them  to  supply  water  by 
measure — i.e.,  by  meter.  There  being  a  dispute 
as  to  the  amount  of  water  meter  due,  proceed- 
ings were  brought  before  a  Court  of  Summary 
Jurisdiction  under  section  69,  and  a  decree  for 
a  certain  amount  obtained.  The  plaintiffs 
appealed  : — Held,  that  the  language  of  section  69 
made  the  decision  of  »  Court  of  Summary 
Jurisdiction  final,  and  that  no  appeal  lay. 
Limerick  Corporation  v.  Walker  &  Co. 

Co.  Ct.,  31 1.  L.  T.  241 

3. •  Arbitration— Paftiic  Healih  [Ireland) 

Act,  1878  (41  &  42  Vict.,  u.  52),  s.  211— Destruc- 
tion of  carcase  as  unfit  for  human  food — Compensa- 
tion— Failure  to  appoint  arbitrator  within  pre- 
scribed period — Delivery  of  appointment  to 
arbitrator — Sole  arbitrator — Extension  of  time  for 
a/ward — Appeararuce  under  protest.]  In  arbitra- 
tion proceedings  under  section  217  of  the  Public 
Health  (Ireland)  Act,  1878,  if  the  assent  of  an 
arbitrator  be  obtained  prior  to  the  execution 
of  the  document  by  which  he  is  appointed,  such 
assent  is  sufficient  to  make  the  appointment 
valid  as  from  the  date  when  the  document  is 
executed ;  and,  provided  the  appointment  be 
made  within  the  period  prescribed  by  sub- 
section 4,  it  is  immaterial  whether  the  document 
is  delivered  to  the  arbitrator  before  or  after  that 
period  has  elapsed.    But,  semble,  the  document 
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PUBLIC  HEALTH  M^TS— continued. 
by  which  the  appointment  is  made  must  be 
delivered  to  the  arbitrator  before  he  enters  on 
the  evidence.  Where  the  scope  of  the  arbitra- 
tion is  limited  to  the  determination  of  the  fact 
of  damage  and  the  amount  of  compensation,  and 
does  not  include  the  question  of  the  right  to 
compensation,  the  appointment  of  an  arbitrator 
will  not  be  invalidated  by  reason  of  the  fact 
that  the  document  by  which  it  was  made  con- 
tains a  statement  that  the  appointment  is  made 
imder  protest  and  without  admission  of  any 
liability  on  the  part  of  the  person  against  whom 
compensation  is  to  be  assessed.  In  re  Douglas 
and  Belfast  Corporation 

K.  B.,  App.,  [1909]  2  I.  R.  30, 40  ; 
42  I.  L.  T.  R.  241,  273 
4. By-law — Of  district  council — Reason- 
ableness— Whirligigs  and  swings — Public  Health 
Acts  Amendment  Act,  1890  (53  <fc  54  Vict.,  c.  59), 
s.  38.]  An  urban  district  council,  purporting  to 
act  under  the  powers  conferred  by  section  38  of 
the  Public  Health  Acts  Amendment  Act,  1890, 
made  a  by-law,  subsequently  confirmed  by  the 
local  Government  Board  for  Ireland,  that  no 
person  should  cause  or  suffer  any  whirligig  or 
swing  to  be  set  in  motion,  or  driven  on  any  land 
immediately  adjoining  or  abutting  upon  any 
street  or  road  within  the  district,  unless  such 
whirligig  or  swing  was  placed  at  a  distance  of 
not  less  than  20  yards  from  any  road,  or  street, 
and  separated  from  any  street  or  road  by  a  wall 
not  leis  than  14  inches  in  thickness,  and  carried 
up  to  a.  height  of  not  less  thpn  4  feet  from  the 
level  of  the  street  or  road  : — Held,  that  the  by- 
law was  unreasonable  and  void,  inasmuch  as  it 
required  a  structure  of  a  permanent  character, 
involving  large  expense,  to  provide  against  a 
temporary  danger,  which  could  as  effectively 
be  provided  against  by  a  temporary  structure. 
Enniscorfhy  Urban  District  Council,  Appellants  ; 
Field,  Respondent       K.  B.,  [1904]  2  I.  R.  518  ; 

38  I.  L.  T.  R.  86  ;  4  N.  I.  J.  R.  93 

5. By-law — Placing  placards  on  streets — 

Danger  or  mischief  to  passengers — Summary 
Jurisdiction  {Ireland)  Act,  1S51— Nuisance — 
Public  Health  {Ireland)  Act,  1878,  «.  54 — By-law 
invalid.']  The  complainants  brought  two  sum- 
monses against  the  defendants,  who  were  news- 
paper proprietors,  the  first  under  section  10  (5)  of 
the  Summary  Jurisdiction  (Ireland)  Act,  1851, 
complaining  that  they  "  laid  an  obiect — viz.,  a 
placard,  advertisement,  or  paper — in  the  said 
street,  so  as  to  cause  danger  or  mischief  to 
passengers,  and  allowed  the  same  to  remain 
there  longer  than  was  absolutely  nesessary  ;  " 
the  second  under  by-law  7,  made  by  the 
Corporation  under  the  Public  Health  (Ireland) 
Acts,  1878  to  1896,  and  the  Dublin  Corporation 
Act,  1890,  which  deals  with  laying  "  on  any  foot- 
way or  pavement  any  placard,  advertisement,  or 
other  paper."  The  evidence  showed  that 
immediately  the  placards  were  put  down  the 
plaintiffs'  officials  removed  them,  and  no  horses 
were  frightened: — Hdd,  that  as  to  the  first 
summons  there  was  no  evidence  of  "  danger  or 
mischief  to  passengers  "  within  the  meaning  of 
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section  10  (5)  of  the  Summary  Jurisdiction  Act, 
and  as  the  likelihood  of  such  danger  or  mischief 
was  not  sufficient  to  sustain  the  complaint  it 
must  be  dismissed.  As  to  the  second  summons. 
Held,  that  as  section  54  of  the  Public  Health 
(Ireland)  Act,  1878,  only  authorised  by-laws  "  for 
the  prevention  of  nuisances  arising  from  snow, 
filth,  dust,  ashes,  and  rubbish,"  by-law  7  was 
invalid,  and  that  the  summons  also  must  be 
dismissed.  Dublin  {Corporation  of)  v.  The 
'  Freeman's  Journal  "  Co.  {Ltd.)  and  others 

M.P.C.,34I.L.T.R.136 

6. Compulsory  taking  of  land — Illness 

of  arbitrator — Second  arbitration — Costs.]  An 
arbitrator  appointed  to  assess  the  compen- 
sation payable  for  lands  compulsorily 
taken  by  a  sanitary  authority  under  the 
PubUc  Health  (Ireland)  Acts  held  an  inqtury 
but  became  ill  and  unfit  to  act  as  arbitrator 
before  having  been  able  to  make  his  award.  A 
second  arbitrator  was  thereupon  appointed ; 
he  also  held  an  inquiry  and  made  his  award. 
S.,  whose  lands  had  been  taken,  and  who  had 
appeared  at  both  inquiries,  was  awarded  com- 
pensation, and  obtained  from  the  arbitrator  a 
certificate  that  he  was  entitled  to  his  costs : — 
Held,  by  the  Court  of  Appeal  (affirming  the 
Master  of  the  KoUs),  that  under  this  certificate 
B.  was  entitled  not  only  to  his  costs  incurred  at 
the  inquiry  before  the  second  arbitrator,  but 
also  to  his  costs  incurred  at  the  abortive  inquiry 
before  the  first  arbitrator,  and  that  the  proceed- 
ings before  the  two  arbitrators  were  in  substance 
one  continuing  arbitration.  In  re  Public  Health 
Act  and  Byan  App.,  3  N.  I.  J.  R.  13 

7. Contract  made  by  sanitary  authority — 

"  Value  or  amount  "  exceeding  £50 — Seal — • 
Public  HeaUh  {Ireland)  Act,  1878  (41  &  42  Vict, 
c.  52) — Ascertainment  of  value  or  amount  recover- 
able by  contractor  on  completion — Contract  enabling 
a  sanitary  authority  to  terminate  contract  at 
pleasure.]  The  Public  Health  (Ireland)  Act, 
1878  (41  &  42  Vict.,c.  52),s.  201,  sub-s.  (1), enacts 
that  "  every  contract  made  by  a  sanitary 
authority  whereof  the  value  or  amount  exceeds 
£50  shaU  be  in  writing,  and  sealed  with  the 
common  seal  of  such  authority."  The  "  value 
or  amount  "  of  a  contract  within  the  meaning  of 
this  enactment  is  the  amount  which,  in  the  light 
of  the  facts  within  the  contemplation  of  the 
parties,  and  in  reference  to  which  the  contract  is 
made,  would  be  recoverable  by  the  contractor 
from  the  sanitary  authority  on  completion.  In 
an  action  by  a  contractor  against  a  sanitary 
authority  to  recover  the  price  of  boring  four 
Artesian  wells,  under  separate  contracts  not 
reduced  to  writing,  the  terms  of  the  contracts 
contained  in  correspondence  between  the  parties 
and  resolutions  of  the  authority  were,  that  the 
plaintiff  should  proceed  with  the  boring  until 
(a)  he  met  with  unforeseen  difficulties,  (6)  or 
sufficient  water  were  obtained,  (c)  or  a  reasonable 
time  had  elapsed,  {d)  or  the  work  was  counter- 
manded by  the  defendants.  The  minimum  rates 
to  be  charged  per  day  for  boring,  taken  in  con- 
junction with   the   length   of   time   which   the 
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parties  expected  to  elapse  before  water  was 
found,  showed  that  when  the  contracts  were 
ma^de,  the  parties  contemplated  that  the  cost 
of  the  boring  in  each  case  would  exceed  £50  : — 
Held,  that  section  201  (X)  of  the  Public  Health 
(Ireland),Act  applied,  and  that,  as  the  contracts 
were  not  sealed,  the  plaintiffs  could  not  recover, 
and  that  the  defendant's  right  to  terminate  the 
work  at  pleasure  did  not  prevent  the  application 
of  the  Act  and  section.  Munro  v.  Mallow  Urban 
District  Council  K.  B.,  [1911]  2  I.  R.  130 

8. Costs  and   expenses — Jurisdiction  of 

Justices  and  of  Quarter  Sessions — Public  Health 
(Ireland)  Act,  1878,  ss.  112  and  120.]  On  an 
appeal  by  the  complainants  from  the  determina- 
tion of  Justices  as  to  the  amount  of  costs  and 
expenses  allowed  tbem  upon  a  summons  under 
the  Public  Health  (Ireland)  Act,  1878,  the 
Quarter  Sessions  is  bound  to  ascertain  and 
determine  the  amount  of  the  reasonable  costs 
incurred  by  the  complainants  up  to  the  time  of 
making  of  the  order  of  the  Justices.  Mullingar 
R.  D.  C.  V.  Lord  Greville  and  another 

K.  B.,  41 1.  L.  T.  R.  144. 

9. Dairies,    Cowsheds,    and    Milkshops 

Older,  1908 — Local  Government  Board — Powers 
of— Public  Health  Acts,  1878  (41  d;  42  Vict., 
c.  52),  s.  11 — Contagious  Diseases  (Animals)  Act, 
1878,  1886  (41  cfc  42  Vict.,  c.  74),  s.  34^9  cfc  50 
Vict.,  c.  32,  s.  9) — Diseases  of  Animals  Act,  1894 
(57  <fc  58  ViCt.,  c.  57) — Sanitary  laws — Inspector — 
Qualification.']  By  section  9  (1)  of  the  Con- 
tagious Diseases  (Animals)  Act,  1886,  the  powers 
vested  in  the  Privy  Council  of  making  orders 
under  section  34  of  the  Contagious  Diseases 
(Animals)  Act,  1878,  were  transferred  to  the 
Local  Government  Board,  including,  inter  alia, 
orders  for  the  registration  of  persons  carrying  on 
the  trade  of  cowkeepers,  dairymen,  or  purveyors 
of  milk ;  for  inspection  of  cattle  in  dairies ;  for 
regulating  the  lighting,  ventilation,  cleansing, 
drainage,  and  water-supply  of  dairies  and  cow- 
sheds ;  for  securing  the  cleanliness  of  milk-stores, 
milkshops,  and  milk-vessels,  containing  milk  for 
sale  ;  and  for  prescribing  precautions  to  be  taken 
for  protecting  milk  against  infection  or  con- 
tamination. By  the  Diseases  of  Animals  Act, 
1894,  schedule  5,  the  whole  of  the  Act  of  1878, 
except  section  34,  and  the  whole  of  the  Act  of 
1886,  except  section  9,  are  repealed.  Section 
69  of  that  Act  provided  that  the  provisions 
thereof  (section  35)  requiring  local  authorities  to 
keep  appointed  veterinary  inspectors  should  not 
extend  to  Ireland,  and  by  section  67  the  local 
authorities  in  Ireland  are  the  boards  of  guardians 
of  the  several  poor  law  unions  ;  this  being  a  re- 
enactment  of  the  repealed  section  81  of  the 
41  &  42  Vict.,  c.  74.  On  the  17th  February, 
1908,  the  Local  Government  Board,  acting  under 
section  34  of  the  Act  of  1878,  made  an  Order 
entitled  "  the  Dairies,  Cowsheds,  and  Milkshops 
(Ireland)  Order,  1898,"  for  the  purposes  of  that 
section — and,  inter  alia  (Art.  25),  provided  that 
the  local  authorities  should,  with  the  approval 
of  the  Board,  appoint  so  many  inspectors  or 
other  officers  as  might   be  necessary  for  the 
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execution  and  enforcement  of  the  Order,  and 
pay  them  such  salaries  as  the  Board  should 
approve  of.  Section  11  of  the  Public  Health 
Act,  1878,  requires  every  sanitary  authority 
to  appoint  such  sanitary  officers  as  the  Local 
Government  Board  should  in  each  case  direct, 
with  such  salaries  as  the  sanitary  authority 
with  the  approval  of  the  Board,  should  deter- 
mine, and  that  the  Board  should  assign  to  such 
officers  their  respective  duties  and  functions  in 
"  the  discovery,  or  inspection,  or  removal  of 
nuisances,  in  the  supply  of  pure  water,  in  the 
making  or  repairing  of  sewers  and  drains,  or  in 
generally  'aiding  the  administration  of  the 
sanitary  laws  within  the  district."  The  Kil- 
mallock  Rural  District  Council  declined  to  put 
in  force  in  their  district  the  Dairies,  Cowsheds 
and  Milkshops  Order,  1908,  and  the  Local 
Government  Board  issued  a  sealed  order  pur- 
porting to  be  made  under  section  11  of  the 
Public  Health  Act,  1878,  requiring  them,  as 
sanitary  authority  of  the  Kilmallook  Rural 
District,  to  appoint  a  person  registered  under  the 
Veterinary  Surgeons  Act,  1881,  to  be  a  sanitary 
officer  of  the  said  district,  with  such  duties  and 
functions  in  aiding  the  administration  of  the 
sanitary  laws  as  the  Board  should  assign  to  him, 
and  with  such  salary  as  the  rural  district  council 
should  determine,  with  the  Board's  approval. 
The  Kilmallock  Rural  District  Council  having 
failed  to  comply  with  this  Order  : — Held,  by  the 
Court  of  Appeal,  reversing  the  Order  of  the 
King's  Bench  Division,  that  the  sealed  order 
was  intra  vires,  and  that  the  Local  Government 
Board  were  entitled  to  enforce  the  same  by 
mandamus.  Held  also,  by  the  Lord  Chancellor 
and  Holmes,  L.J.,  that  the  Dairies,  Milkshops, 
and  Cowsheds  Order,  1908,  was  intra  vires. 
R.  (Local  Government  Board)  v.  Kilmallock 
Rural  District  Council 
K.  B.,  [1911]  2  I.  R.  56  ;   45  I.  L.  T.  R.  12 

10.  Dwellinghouse — Conversion   into,   of 

•premises  not  originally  built  as  such—No 
structural  alterations — No  plans  submitted — 
Continuing  offence — 41  <fc  42  Vict.,  c.  52,  ss.  41, 
42,  43—7  Edw.  VII.,  c.  53,  s.  23.]  A  local 
sanitary  authority,  by  a  by-law,  directed  that 
every  person  who  intended  to  erect  a  building 
within  the  district  should  submit,  for  the 
approval  of  the  authority,  plans  showing  whether 
the  building  was  intended  as  a  dwellinghouse  or 
otherwise.  H.  used  a  harness-room  as  a  dwelling 
without  having  made  any  structural  alteration 
in  it  and  without  having  submitted  plans  of  the 
room  intended  to  be  used  as  a  dwelling  to  the 
local  sanitary  authority.  He  was  convicted  in 
October  for  converting  the  harness -room  into  a 
dwellinghouse  without  having  submitted  plans  ; 
as  he  continued  to  use  it  as  a  dwelling  he  was 
convicted  in  February  of  a  continuing  offence  : — 
Held,  the  mere  change  in  user  was  a  conversion 
into  a  human  habitation  of  a  building  not 
originally  erected  for  that  purpose.  As  no  plans 
of  the  building  about  to  be  used  as  a  dwelling 
I  had  been  submitted  to  or  approved  by  the  local 
I  sanitary  authority,  H.  was  guilty  of  a  breach  of 


(  2133  ) 


DIGEST  OF  CASES. 


(  2134  ) 


PUBLIC   HEALTH   ACTS— continued. 
the  by-law,  and  as  he  continued  to  use  the 
room  as  a  dwelling  without  submitting  plans, 
he  was  guilty  of  a  continuing  ofience.    Harding 
V.  The  Larne  Urban  District  Council 

K.  B.,  45  I.  L.  T.  B.  182 

11. Erecting  new  building  without  notice 

to  urban  sanitary  autliority — Act,  1878,  «.  260— 
Penalty,  whether  recoverable  by  Civil  Bill  or  in 
Court  of  Summary  Jurisdiction.}  Section  260 
of  the  Public  Health  Act,  1878,  enabling 
sanitary  authorities  to  recover  in  the  Civil  Bill 
Court  "  demands  "  which  they  are  empowered 
to  recover  in  a  summary  manner,  gives  a  remedy 
for  the  recovery  of  penalties,  as  well  as  of 
demands  in  the  nature  of  debts.  Larne  Town 
Commissioners  v.  M'Connell 

Co.  Ct.,  30  I.  L.  T.  R.  60 

12. Expenses  of  paving,  &c.,  of  private 

street — Apportionment  of — Dispute  as  to  propor- 
tion— Premises  fronting,  <Sic.,  on  street^— Juris- 
diction of  umpire — Appeal  to  Local  Government 
Board — "  Decision  of  sanitary  authority  " — 
Public  Health  (Ireland)  Act,  1878,  41  &  42  Vict, 
t.  52,  ss.  28,  217,  255,  268.]  Where  certain 
works  in  a  private  street  had  been  carried  out  by 
an  urban  district  council  and  the  total  expenses 
as  certified  to  by  the  surveyor  had  been  appor- 
tioned according  to  their  respective  linear  front- 
ages on  the  owners  of  premises  fronting  both 
sides  of  the  street,  the  respondent  objected  to  the 
apportionment  on  the  ground  that  the  works 
included  a  footpath  on  one  side  only  of  the  street 
and  opposite  to  the  respondent's  premises.  The 
arbitrator,  acting  under  the  section,  in  his  award 
varied  the  surveyor's  apportionment  by  abating 
the  amount  payable  by  the  respondent  by  the 
sum  attributable  to  his  contribution  to  the  cost 
of  the  footpath  : — Held,  that  the  umpire  had  no 
authority  to  go  behind  the  certificate  of  the 
amount  expended  or  to  inquire  into  the  reason- 
ableness of  the  amount  apportioned  or  to  appor- 
tion it  on  the  basis  of  the  proportionate  benefit 
derived  from  the  works  by  each  owner.  Equit- 
able relief  might,  however,  have  been  obtained  by 
petition  in  due  form  to  the  Local  Government 
Board.  Bangor  Urban  District  Council,  Appel- 
lants ;  M'  Kee,  Respondent 

K.  B..  48  I.  L.  T.  B.  92 

13. Infectious  disease — Destruction  of  pro- 
perty by  direction  of  medical  officer  of  health — 
Liability  of  urban  district  council — Action  for 
trespass  by  owner  of  property — Public  Health 
(Ireland)  Act,  1878,  ss.  137,  138,  274.]  Where 
the  medical  officer  of  health  of  an  urban  district 
in  which  neither  the  Infectious  Disease  (Notifi- 
cation) Act,  1889,  nor  the  Infectious  Disease 
(Prevention)  Act,  1890,  had  been  adopted  by 
the  urban  district  council,  which  was  the 
sanitary  authority,  acting  upon  a  medical 
certificate  that  a  dangerous  infectious  disease 
existed  in  a  house  in  his  district,  ordered  the 
immediate  destruction  of  all  the  property  in 
the  said  house  without  any  previous  communica- 
tion to  or  subsequent  ratification  by  the  sanitary 
authority: — Held,  (1)  that  the  urban  district 
council  were  not  liable  to  the  owner  of  the 
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property  in  an  action  of  trespass,  on  the  ground 
that  the  medical  officer  of  health  had  not  acted 
within  the  scope  of  his  authority  ;  and  (2)  that 
had  he  been  authorised  under  ss.  137  and  138 
of  the  Public  Health  (Ireland)  Act,  1878,  the 
remedy  would  have  been  an  arbitration  under 
section  274  of  the  Act.  Farrell  v.  Longford 
U.  D.  C. 
Cir.  Cas.,  Holmes,  L.J.,  43  I.  L.  T.  B.  183 

14. Limitation    of     actions — Costs    of 

obtaining  order  dealing  with  nuisance — Public 
Health  (Ireland)  Act,  1878,  ss.  112,  120,  250.] 
The  six  months'  limitation  of  time  imposed  by 
section  150  of  the  Public  Health  (Ireland)  Acts, 
1878,  does  not  apply  to  actions  in  the  County 
Court  or  Superior  Court  brought  under  section 
120  of  the  same  Act  to  recover  costs  directed 
to  be  paid  under  the  provisions  of  section  112.. 
Armagh  R.  D.  C.  v.  Payne ;  Same  v.  White 
Cir.  Cas.,  Gibson,  J.,  44  I.  L.  T.  R.  16 

15. Meat  —  Local  Government  —  Public 

Health  (Ireland)  Act,  1878  (41  &  42  Vict.,  c.  52), 
ss.  132,  133 — Possession  of  unsound  meat  in 
slaughter-house — Preparation  of  carcase  for  human 
food—  Exposure  orconveyancefor  sale  —Summons.  ] 
If  unsound  meat,  unfit  for  human  food,  is  found 
in  the  slaughter-house  of  a  butcher,  being 
dressed  and  prepared  for  sale  as  human  food, 
and  is  seized  by  the  officer  of  the  local  sanitary 
authority,  condemned  by  a  magistrate,  and 
ordered  to  be  destroyed,  and  is  destroyed 
accordingly,  the  butcher  is  liable  to  a  penalty 
under  the  Public  Health  Acts,  1878,  sections. 
132,  133,  on  the  complaint  of  the  sanitary 
authority,  although  it  is  neither  alleged  in  the 
summons  nor  proved  at  Petty  Sessions  that 
such  meat  was  being  exposed  or  conveyed  for 
sale.  Mallinson  v.  Carr  ([1891]  1  Q.  B.  48) 
followed.  Firth,  Appellant  ;  M'Phail,  Respon- 
dent ([1905]  2  K.  B.  300),  distinguished.  It 
is  immaterial  that  the  disease  could  only  be 
detected  on  killing  the  animal,  and  that  the 
carcase  was  seized  immediately  upon  slaughter 
Cork  Rural  District  Council  v.  Walsh  ;  Same  v. 
Desmond 
K.  B.,  [1908]  2  I.  B.  234  ;  41  I.  L.  T.  B.  227 

16.  Nuisance — Abatement    of — Order    of 

justices  —  Preliminary  notice  —  "  Necessary 
works" — Must  be  specified  in  order — Certio- 
rari—Public  Health  (Ireland)  Act,  1878,  s.  112.] 
Defendant  as  owner  of  certain  premises  having 
been  served  with  a  notice  under  the  PubUc 
Health  Acts,  calling  upon  him  to  abate  certain 
alleged  nuisances  and  execute  certain  necessary 
works  therein  specified,  and  having  failed  to 
comply  therewith,  was  summoned  under  section 
112  of  the  Public  Health  (Ireland)  Act,  1878, 
before  the  justices,  and  an  order  made  that 
within  one  month  he  should  carry  out  the 
"  necessary  works,"  but  the  order  did  not 
specify  what  works  : — Held,  that  the  order  was 
bad  upon  its  face,  as  the  works  ordered  to  be 
done  must  be  specifically  stated  in  the  order  of 
the  justices.  The  Queen  v.  Wheatley  (16  Q.  B.  D. 
34)  followed.  R.  (Clarke)  v.  Meath  (Justices  of) 
Q.  B.,  34 1,  L.  T.  B.  47 
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17. Nuisance  —  Abatement —"  Owner  " 

— Premises  let  at  a  rack-rent — Public  Health 
{Ireland)  Act,  1878  (41  &  42  Vict.,  c.  52),  ss.  2, 
}07.]  F.  held  certain  premises  in  the  City  of 
Dublin  under  a  lease  from  A.,  at  the  yearly 
rent  of  £34.  The  poor  law  valuation  was  £38. 
F.  had  sub-let  portions  of  the  premises  to 
weekly  tenants,  and  received  from  these  lettings 
£107  a  year.  F.  was  herself  in  acoupation  of  the 
residue  of  the  premises,  the  letting  value  of 
which  was  estimpted  at  £19  10s.  a  year  -.^Held, 
that  F.  was  the  owner  of  the  premises  within  the 
meaning  of  the  Public  Health  (Ireland)  Act,  1878, 
and  liable  under  that  Act  to  execute  structural 
sanitary  repairs.  Bowen  v.  James  (10  L.  U.  I. 
26)  followed  and  applied.     Rice  v.  White 

K.  B.,  [1904]  2  I.  R.  8 

18. Kuisance — "  Accumulation    or    de- 

posit" — Railway  company — Manure  carried  by 
railway  company  to  and  from,  and  loaded  and  un- 
loaded at,  a  station  within  the  limits  of  a  rural 
'Sanitary  authority — Act,  1878,  «.  107.]  The 
Great  Northern  Railway  Company  carried  for 
"delivery  to  customers,  and  loaded  and  unloaded 
manure  at  their  station  at  Lurgan.  The  urban 
sanitary  authority  of  Lurgan  (in  the  centre  of 
which  town  the  station  was  built)  obtained  an 
order  of  Justices  under  the  Public  Health 
(Ireland)  Act,  1878  prohibiting  the  Company 
from  loading  or  unloading  manure  on  any  part 
of  their  station  or  line  within  the  district  that 
was  less  than  one  hundred  yards  from  any 
■dwellinghouse.  On  case  stated  : — Held,  that 
this  did  not  constitute  a  nuisance  within  the 
Act,  and  that  the  order  of  the  Justices  was 
therefore  wrong.  Oreat  Northern  Railway  Co., 
Appellants ;  Lurgan  Town  Commissioners,  Re- 
'Spondents  Q.  B.,  [1897]  2  I.  R.  340 

19.  — ^—  Nuisance — Costs  of  abortive  proceed- 
ings— Public  Health  (Ireland)  Act,  1878,  ss.  110, 
111,  120.]  In  section  120  of  the  Public  Health 
(Ireland)  Act,  1878,  which,  provides  that  all 
reasonable  costs  and  expenses  incurred  in 
making  a  complaint  or  giving  notice,  or  obtain- 
ing an  order  under  the  Act,  may  be  recovered 
as  money  paid  for  the  use  of  the  person  on  whom 
the  order  is  made,  or  if  "  no  order  "  is  made, 
l)ut  the  nuisance,  which  existed  at  the  time  of 
complaint,  has  been  abated,  the  costs  may  be 
Tecovered  as  therein  provided  ;  the  words  "  no 
order  "  do  not  include  a  case  where  the  summons 
is  dismissed  without  prejudice  on  account  of  a 
technical  informality  in  service.  Armagh  Rural 
District  Council  v.  Hughes 

Co.  Ct.,  35  I.  L.  T.  R.  104  ;   1  N.  I.  J.  R.  144 

20.  Nuisance — Landlord    and    tenant — 

Apportionment  of  liability.']  The  defendant  let 
the  lower  portion  of  certain  office-houses  to  a 
tenant  who  used  it  as  a  stable,  and  subsequently 
let  the  upper  portion  to  another  tenant  who 
-used  it  as  a  workshop.  On  an  appeal  to  the 
county  court  judge  from  an  order  of  the  magis- 
trates directing  the  defendant  to  abate  the 
nuisance  by  reason  of  the  stable  being  under- 
neath a  workshop,  it  was  held  that,  the  original 
Jetting  of  the  defendant  being  lawful,  the  person 
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whose  use  of  the  premises  gave  rise  to  the 
nuisance — namely,  the  tenant,  was  the  person 
liable  for  the  nuisance,  and  not  the  defendant, 
who  could  not  abate  the  nuisance  without  either 
terminating  the  tenancy  or  committing  a  tres- 
pass.    Ballymena  Urban  Council  v.  M'Kay 

Co.  Of.,  1  N.  I.  J.  R.  48 

21. Nuisance — Order  of  Justices — Power 

to  order  specific  works — 41  &  42  Vict.,  c.  52, 
ss.  110,  111,  112.]  The  respondents,  an  urban 
sanitary  authority,  served,  under  the  pro- 
visions of  section  110  of  the  Public  Health 
(Ireland)  Act,  1878,  upon  the  appellants,  the 
owners  of  certain  houses  to  which  were  attached 
privies  which  were  a  nuisance,  a  notice  requiring 
them  to  abate  the  nuisance  "  by  the  erection  of 
properly  constructed  water-closets."  An  order 
was  thereupon  made  by  the  justices,  under  the 
provisions  of  section  112  of  the  Public  Health 
(Ireland)  Act,  in  the  terms  of  the  notice  : — Held, 
that  the  order  must  be  varied  by  striking  out 
so  much  as  required  the  construction  of  water 
closets  in  the  place  of  privies.  Lurgan  U.  D.  C. 
(Pollock)  V.  Lurgan  Weaving  Company 

Co.  Ct.,  36  I.  L.  T.  R.  180 

22. Nuisance—"  Owner  " — "  Rack-rent  " 

— Premises  sub-let.']  Upon  a  summons  under 
section  110  of  the  Public  Health  (Ireland)  Act, 
1878,  in  respect  of  premises,  the  Government 
valuation  of  which  was  £16,  it  appeared  that  the 
defendant  as  agent  of  B.  received  £16  per  annum 
from  C,  the  tenant  of  the  whole  house,  and  that 
C,  occupying  a  shop  and  parlour  in  the  said 
house,  himself,  sublet  the  remainder  to  weekly 
tenants,  whose  aggregate  rents  per  annum 
amounted  to  £38  2s.  8d. : — Held,  that  the  defen- 
dant, or  B.,  his  employer,  being  the  only  person 
in  receipt  of  a  "  rack-rent  "  issuing  out  of  the 
entire  of  the  premises,  was  the  "  owner  "  within 
the  meaning  of  section  110.  Travers  v.  Askin 
M.  P.  C,  34  I.  L.  T.  R.  58 

23.  ■ Nuisance — "  Owner  " — "  Rack-rent  " 

— Sub-letting  of  premises^Public  Health  (Ireland) 
Act,  1878,  ss.  110,  111.]  Upon  a  summons 
under  section  111  of  the  Public  Health  (Ireland) 
Act,  1878,  in  respect  of  premises  of  which 
the  annual  value  under  the  Valuation  Acts 
was  £32,  it  appeared  that  the  defendants  as 
agent  of  ffC.  received  £42  per  annum  from  O'S., 
the  tenant  of  the  whole  house,  and  that  O'S. 
himself  occupied  the  shop,  parlour,  and  two 
kitchens  in  said  house  (the  annual  letting  value 
of  which  he  himself  admitted  would  be  £20 
16s.),  and  sub-let  the  remainder  of  the  house 
to  weekly  tenants,  whose  aggregate  rents  per 
annum  amounted  to  £59  16e. : — Held,  on  appeal 
to  the  Recorder  (reversing  the  order  of  Mr. 
Mahony,  Divisional  Magistrate),  that  O'S.,  and 
not  the  defendant,  was  the  person  in  receipt  of  a 
rack-rent  issuing  out  of  the  premises,  and  was, 
therefore,  the  "  owner "  within  the  meaning 
of  section  110  of  the  Public  Health  (Ireland) 
Act,  1878.     Hall  v.  Hardman 

Co.  Ct.,  35  I.  L.  T.  R.  216 

24. •  Nuisance— Sewage— SeMJer—SonitoJ^ 

authority— Pvhlic    Health    (Ireland)    Act,  1878 
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(41  <fc  42  Vict,  c.  52),  s.  214^— Parties— Injunc 
tion — Costs.}  By  permission  of  the  plaintiff  the 
Corporation  of  Cork  had  for  many  years  dis- 
charged surface  water  from  a  public  road, 
through  a  drain  belonging  to  the  corporation, 
into  a  pond  on  the  plaintiff's  land.  Subse- 
quently, as  the  drain  became  offensive,  it  was, 
at  the  plaintiff's  request,  diverted  into  a  cesspool 
made  by  the  corporation  on  his  land.  By 
direction  of  the  corporation  the  defendant  H. 
connected  some  newly-built  houses  belonging 
to  him  with  the  drain,  and  the  sewage  from  these 
houses  was  accordingly  discharged  into  the 
plaintiff'a  lands  through  the  drain.  The  plaintiff 
had  given  no  permission  to  the  defendants  to 
discharge  this  sewage  on  his  premises  : — Held 
(affirming  the  judgment  of  the  Vice-Chanoellor), 
that  the  plaintiff  was  entitled  to  an  injunction 
against  the  corporation  and  the  defendant  H., 
restraining  them  from  discharging  sewage  on  his 
lands,  and  to  a  mandatory  injunction  to  discon- 
nect the  said  houses  from  the  said  drain,  but 
that  the  corporation  should  pay  the  costs 
both  of  the  plaintiff  and  of  H.  Gibbings  v. 
Hungerford  and  LordMayor  and  Burgesses  of  Cork 
App.,  [1904]  1  I.  R.  211 

25. Nnisance  —  Watei-closet  —  Earth 

closet — "  Owner  " — Rivers  Pollution  Act — Public 
Health  {Ireland)  Act,  1878,  ss.  2,  19,  107,  112— 
Rivers  Pollution  Prevention  Act,  1876,  s.  3 — 
Adjustment  of  rent — Local  Government  (Ireland) 
Act,  1898.]  Where  an  earth  closet  constitutes 
a  nuisance  within  the  meaning  of  the  Public 
Health  (Ireland)  Act,  1878,  s.  107,  the  Justices 
have  power  under  section  112  to  order  the 
provision  of  a  suitable  drain  and  the  erection 
of  a  properly  constructed  and  flushed  water- 
closet.  Whitdker  v.  Derby  Urban  Sanitary 
Authority  (55  L.  J.  M.  C.  8)  followed.  In  such 
a  case  the  fact  that  the  night  soil  from  the 
proposed  closet  must  pass  into  the  public  sewers 
and  then  into  a  river  without  being  purified 
constitutes  no  defence  under  the  Public  Health 
(Ireland)  Act,  1878,  s.  19,  or  the  Rivers 
Pollution  Act,  1876,  s.  3.  Where  at  the  time  of 
the  prosecution  a  rent  is  a  rack-rent  within  the 
definition  in  the  Public  Health  Act,  s.  2,  but 
between  the  date  of  the  prosecution  and  of  the 
appeal  it  is  adjusted  under  the  Local  Govern- 
ment (Ireland)  Act,  1898,  so  as  to  be  less  than 
a  rack-rent,  it  is  the  amount  of  the  rent  at  the 
time  of  the  prosecution  that  is  to  be  taken  into 
account  in  considering  who  is  the  "  owner  " 
within  the  meaning  of  that  section.  Frend  v. 
Fermoy  Urban  District  Council 

Co.  Ct.,  43  I.  L.  T.  74 

26. "  Owner  "—Head  landlord^Middle- 

man- — Two  rackrents — Part  occupation.'}  F.  held 
certain  premises  in  the  City  of  Dublin  from  A., 
under  a  lease  dated  July  17,  1899,  at  a  yearly 
rent  of  £34.  The  poor  law  valuation  of  the  pre- 
mises was  £38.  F.  occupied  a  small  portion  of 
the  premises  herself,  the  letting  value  of  which 
was  found  to  be  £19  10s.  yearly,  and  let  the  re- 
mainder of  the  premises  to  weekly  tenants, 
from  whom  she  received  an  aggregate  rent  of 
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£107  18s.  yearly.  The  sanitary  authority  of 
the  City  of  Dublin  served  on  A.'s  agent  a  notice 
under  the  Public  Health  Act,  1878,  requiring 
certain  sanitary  works  to  be  done ;  and  the 
Recorder  of  Dublin  (reversing  the  Divisional 
Justice)  held  that  A.  was  not  the  "  owner  "  of 
the  premises  within  the  meaning  of  the  Public. 
Health  Act,  1878  : — Held,  that  A.  was  not  thfr 
"  owner  "  of  the  premises.    Rice  v.  White 

K.  B.,  3  N.  I.  J.  R.  26S 

27. "  Owner  " — Occupier — Intermediate 

tenant — Person  receiving  rack-rent — Public  Health 
Act,  1878,  ss.  2,  110,  111,  112.]    Where  a  lessee 
sublets  premises  at  the  same  rent  as  he  was 
liable  for  to  his  landlord,  and  though  obtaining 
the  rent  from  the  sub-lessee  pays  it  all  over  to 
the  landlord,  the  lessee  is  not  liable  as  "  owner  " 
for  an  existing  nuisance.     Walford  v.  Hackney 
Board  of  Worki  (11  T.  L.  R.  17,  43  W.  R.  110> 
followed.     O'Brien  v.  Ferinoy  Urban  Council 
Q.  B.,  1  N.  I.  J.  R.  23 
28.  "  Owner  " — Notice— Service    on    re- 
ceiver in  minor  matter — Abatement  of  nuisance — 
Voluntary   payment — -"  Imposition" — Lease — 
Covenant — Public    Health    (Ireland)    Act,    1878 
(41  <fe  42  Vict.,  c.  52),  ss.  2,  110,  111,  112,  120.J 
The   defendant  held  from   the  pTaintiff   (who 
was  a  minor  ward  of  Court)  certain  premises, 
under  a  lease  which  contained  a  covenant  to  pay 
the  rent  "  clear  above  all  taxes,  charges,  and 
impositions  whatsoever."     A  nuisance  existed 
upon  the  premises  comprised  in  the  lease,  and  the 
sanitary  authority  served   a  statutory  notice 
under  the  Public  Health  (Ireland)  Act,  1878, 
upon  D.,  the  receiver  over  the  minor's  estate  as 
"  owner,"    calling   for   the    abatement    of   the 
nuisance,   and   requiring   certain   works   to    be 
executed.    The  works  were  duly  executed  and. 
proceedings  by  Civil  Bill  were,  with  the  leave  of 
the  Lord  Chancellor,  instituted  in  the  name  of 
the  minor,  as  plaintiff,  to  recover  the  expense 
from  the  defendant : — Held,  that  D.  was  not  the 
owner  within  section   2   of  the  Public   Health 
(Ireland)  Act,  1878  ;   and  that,  therefore,  there 
had  been  no  service  upon  the  owner  of  the  notice 
prescribed  by  section  110  of  the  Act.    Corpora- 
tion of  Bacup  V.  Smith  (44  Ch.  D.  395)  followed. 
Held  also,  by  Campbell,  C.J.,  and  Madden   J., 
that  the  works  were  done  voluntarily,  and  not 
under  compulsion  of  the  statute,  and  that  the 
expense    incurred    was    not    an   "  imposition " 
within    the    terms    of    the    defendant's    lease. 
Hackett  v.  Smith  K.  B.,  [1917]  2  I.  R.  508 

29. Place  of  public  lesori^-Theatre — 53 

&  54  Vict,  c.  59,  ss.  36, 38 — Means  of  ingress  and 
egress — Obstruction  by  persons  standing  in  pas- 
sages in  auditorium — Dublin  Corporation  Act, 
1890,  ss.  53-55— Mens  rea.}  Section  36  of  the 
Public  Health  Act,  1890,  is  not  confined  to  the 
construction  of  the  means  of  ingress  and  egress 
to  and  from  the  auditorium  and  the  street,  but 
applies  to  obstructions  of  a  temporary  character 
such  as  chairs  or  persors  standing  in  the 
passages  of  the  auditorium  itself.  A  mens  rea 
or  guilty  knowledge  need  not  be  proved  before 
a   person    can   be  convicted  under  section   36 
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Resolutions     under    the     section    considered. 
Dublin  Corporation  v.  Figgis 

M.  P.  C,  37  I.  L.  T.  R.  148 

30. Premises  unlit  for  human  habitation — 

Housing  of  the  working  classes — Closing  order — 
Demolition  order — Public  Health  Act,  1878, 
s.  113—53  cfe  54  Vict.,  c.  70,  ss.  32,  33,  34— 
8  Edw.  VII.,  c.  61,  s.  9.]  When  an  order  has 
been  made  under  section  9  of  the  Housing  of  the 
Working  Classes  (Ireland)  Act,  1908,  for  the 
closing  of  a  house  as  being  unfit  for  human 
habitation,  the  Divisional  Justice  may,  on  an 
appUoatiou  subsequent  to  the  making  of  the 
closing  order,  make  an  order  for  the  demolition 
of  the  house  unless  it  is,  to  the  satisfaction  of  the 
sanitary  authority,  rendered  fit  for  human 
habitation  within  a  time  to  be  prescribed  by  the 
order.  One  effect  of  the  Act  of  1908  was  to 
transfer  to  a  judicial  body  the  jurisdiction  to 
make  the  demolition  order  possessed  by  the 
local  authority  under  the  Act  of  1890.  There 
should  be  a  resolution  of  the  local  authority 
that  the  house  ■was  unfit  for  human  habitation 
before  the  Court  could  make  a  demolition  order. 
R.  (Blackrock  Urban  District  Council)  v. 
Macinerney  K.  B.,  45  I.  L.  T.  K.  172 

31.  Prosecution — Petty  Sessions — Prac- 
tice— Abandonment  of  right  to  make  objection — 
Waiver  by  conduct.J  The  owners  of  certain 
houses  in  Bandon  were  served  with  a  notice  as 
in  Form  C.  in  the  Appendix  to  the  PubUc  Health 
{Ireland)  Act,  1878,  in  which  the  nuisance  com- 
plained of  was  described  as  a  nuisance  arising 
from  the  said  houses  being  unfit  for  human 
habitation.  Tlis  notice  was  followed  by  a 
summons  under  section  113  of  the  Public  Health 
{Ireland)  Act,  1878,  applying  to  have  the  houses 
closed  by  reason  of  their  being  unfit  for  human 
habitation.  An  objection  was  taken  by  defen- 
dant's solicitor  that  the  notice  wa  s  not  sufficiently 
specific,  as  it  did  not  specify  the  particular  thing 
that  was  required  to  be  done ;  ultimately, 
liowever,  he  appHed  for  and  obtained  an  adjourn- 
ment, and  the  defendants  complied  in  part  with 
the  original  notice. ,  Upon  a  second  adjonm- 
ment  they  were  supplied  with  a  copy  of  the 
specifications  of  the  works  necessary  to  put  the 
houses  in  habitable  repair,  which  had  been 
prepared  by  the  sanitary  authority's  engineer. 
The  Justices  made  an  order,  under  section  113  of 
the  Public  Hes;lth  Act,  prohibiting  the  use  of 
the  houses  for  human  habitation  until  they  were 
rendered  fit  for  that  purpose.  On  an  application 
to  make  absolute  a  conditional  order  for 
certiorari  to  bring  up  and  quash  the  Justices' 
order,  on  the  ground  that  the  said  order  was  not 
sufficiently  specific,  and  that  the  notice  upon 
which  the  proceedings  were  fouuded/'did  not  set 
out  the  particulars  of  what  the  defendants  were 
required  to  do  : — Held,  that  the  defendants  had, 
by  their  conduct  in  applying  for  the  various 
adjournments,  and  in  accepting  the  specifica- 
tions of  the  plaintiff's  engineer,  and  in  com- 
plying in  part  with  the  original  notice,  aban- 
doned their  right  to  make  any  technical  objection 
to  the  notice  or  the  order  of  the  magistrates 
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thereon  which  practically  followed  the  words  of 
the  notice.     B.  {Sherlock)  v.  Cork  JJ. 

K.B.,42I.L.T.  R.  247 

32.  Prosecution  —  Preliminary    notice — 

Condition  precedent.]  Certain  premises  were 
owned  by  the  defendant  and  occupied  by  D.  S., 
and  notice  in  Form  A,  Schedule  C,  of  the  PubUo 
Health  Act,  1878,  was  served  by  the  sanitary 
authority  on  the  owner  to  abate  a  nuisance 
existing  on  the  said  premises.  Subsequently  the 
sanitary  authority,  as  complainants,  brought  a 
summons  at  Petty  Sessions  against  the  owner 
as  defendant  for  the  abatement  of  the  nuisance 
and  the  magistrates  dismissed  the  complaintwith- 
out  prejudice.  On  a  case  stated,  the  magistrates 
stated  that  the  case  was  dealt  with  under  the 
Public  Health  Act,  and  that  the  nuisance  did  not 
arise  from  the  act  or  default  of  the  owner  (defen- 
dant ),nor  from  defective  construction  or  want  of 
a  structural  convenience: — Held,  that  the  magis- 
trates were  correct  in  dismissing  the  charge, 
inasmuch  as  the  notice  required  under  section  1 10 
of  the  Public  Health  Act,  1878,  was  insufficient 
to  found  jurisdiction.  Naas  Rural  District 
Council  V.  Aylmer  K.  B.,  5  N.  I.  J.  R.  140 

33. Sanitary     convenience — "  Used     in 

common  by  occupiers  of  two  or  more  separate 
dwellinghouses  " — Single  tenement  house — ^"  Other 
persons  " — Public  Health  Acts  Amendment  Act, 
1890  (53<fc54  Vict.,  c.  59),  s.  21  (2).]  Upon 
summonses  brought  under  the  Public  Health 
Acts  Amendment  Act,  1890,  a.  21  (2), 
against  several  persons  who  were  occupants  of 
a  single  tenement  house,  complaining  that  a 
sanitary  convenience  used  by  them  had  become 
a  nuisance  for  want  of  proper  cleansing,  it  was 
held  (1)  that  section  21  (2),  only  applies  to 
sanitary  conveniences  used  in  common  by  the 
occupiers  of  two  or  more  separate  dwelling- 
houses  ;  and  (2)  the  words  "  other  persons  " 
in  that  section  cannot  be  construed  to  include 
the  occupants  of  a  single  tenement  house,  but 
must  be  taken  to  refer  to  such  persons  as 
children  or  servants,  who,  though  strictly 
speaking  not  "  occupiers,"  are  yet  entitled,  by 
reason  of  their  occupation,  to  the  use  of  the 
sanitary  convenience.     Smith  v.  Gaffrey 

Q.  B.,  33  I.  L.  T.  R.  142 

34. Sanitary  works — Area  of  charge.]    In 

fixing  the  area  of  charge  for  special  expenses 
under  the  Public  Health  Acts,  the  Local  Govern- 
ment Board  has  paramount  power  in  the  group- 
ing of  the  places  that  are  to  be  made  liable  to 
the  charge,  provided  the  places  grouped  together 
are  contributory  places  within  the  meaning  of 
section  232  of  the  PubHo  Health  Act,  1878.  In 
forming  the  group  of  places  to  be  charged,  the 
Board  is  not  necessarily  limited  to  contributory 
places  that  are  benefited  by  the  proposed 
sanitary  work.  An  order  under  section  232 
fixing  a  district  as  the  area  of  charge,  which 
district  in  fact  consists  of  a  group  of  contributory 
places,  is  not  bad  by  reason  of  the  fact  that 
the  contributory  places  are  not  set  out  eo  nomine. 
B.  {Ballycastle  Rural  District  Council)  v.  Local 
Government  Board  K.  B.,  8  N.  I,  J.  R.  234 
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35. "  Sewer  "— "  Drain  "Sufficient  for 

effectualdrainage — Evidence — Twosewers — Power 
of  urban  authority.']  On  a  prosecution  under 
section  25  of  the  Public  Health  Act,  1878,  the 
Court  below  found  that,  from  the  relative 
positions  of  the  several  premises,  the  drains  in 
question  "could  not  at  any  time  have  been 
sufficient,  nor  was  it,  nor  is  it,  possible  to  make 
them  sufficient  to  prevent  the  existence  of  a 
nuisance  "  on  the  premises,  and  convicted  the 
respondent: — Held,  that  as  there  was  evidence 
to  support  that  finding,  the  conviction  was  right 
and  must  be  upheld.  Held  also,  that  the 
evidence  of  a  witness  that  the  levels  of  the 
premises  in  question,  and  of  a  neighbouring 
house  on  which  there  was  a  drain  which  was 
alleged  to  be  a  "  sewer,"  made  it  impossible  that 
the  premises  could  be  effectually  drained  into 
that  "  sewer,"  and  that  two  turns  were  neces- 
sary before  the  sewage  could  be  drained  into 
that  sewer,  was  evidence  which  justified  the 
finding.  Sernble,  there  is  jurisdiction  to  give 
costs  on  a  stated  case  under  section  269  (7)  of 
the  Public  Health  Act,  1878.  Quaere,  is  a  drain 
into  which  sewage  matter  from  one  building  is 
drained,  and  "liquid  matter  only  "  from  another 
building,  a  "  sewer  "  within  the  meaning  of  the 
Public  Health  Act,  1878  Law  v.  Cummins 
K.  B.,  4  N.  I.  J.  R.  8 

36. Sewer — Entry  on  lands  under  section 

18  by  sanitary  authority — Making  sewers — 
Necessity  for  magistrate's  order  under  section 
271 — Summons  for  obstruction  under  section  272 
of  the  Public  Health  Act — Public  Health  (Ireland) 
Act,  1878,  ss.  18,  271,  272.]  Where  the  occupier 
of  lands  refuses  to  allow  the  sanitary  authority 
to  enter  thereon  for  the  purposes  mentioned  in 
section  18  of  the  Public  Health  (Ireland)  Act, 
1878,  the  sanitary  authority  must  obtain  a 
magistrate's  order  under  section  271  of  that 
Act  before  they  can  recover  a  penalty  for 
obstruction  under  section  272.  Lismore  Rural 
District  Council  v.  O'Malley 

K.  B.,  36  I.  L.  T.  R.  54  ;   2  N.  I.  J.  R.  88 

37. Sewers  —  Drains  —  Vesting      of 

sewers  in  sanitary  authorities — Use  by  sanitary 
authorities  of  sewer  in  adjoining  district — 40  dk  41 
.  Vict.,  c.  Ixxxii.,  ss.  41-46 — Injunction — Public 
Health  Act  {Ireland)  1878,  ss.  2,  15,  21,  24.] 
The  plaintiff  commissioners  were  the  sanitary 
authority  of  the  Rathmines  and  Rathgar  town- 
ship, and  were,  by  the  40  &  41  Vict.,  c.  Ixxxii., 
constituted  with  the  Rathmines  and  Pembroke 
Main  Drainage  Board  into  a  joint  Board  for 
the  construction  of  certain  main  sewers,  and 
amongst  others  a  certain  outfall  sewer  for  the 
drainage  inter  alia  of  the  plaintiff  commis- 
sioners' township.  The  Act  contained  ex- 
pressed prohibition  against  the  use  of  any 
sewer,  authorised  by  it  and  under  the  control 
of  the  plaintiffs,  by  any  sanitary  authorities  or 
persons  outside  the  limits  of  the  Rathmines 
and  Rathgar  and  Pembroke  townships,  unless 
they  obtained  a  licence  for  the  purpose  from 
the  plaintiffs.  In  an  adjoining  district,  of  which 
the    defendants   w'ere   the   sanitary   authority 
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two  squares  were  laid  out  early  in  the  year 
1897,    containing    a    considerable    number    of 
houses,  for  the  drainage  of  which  the  proprietors 
constructed  two  drains  respectively,  which  were 
connected  with  an  old  county  drain,  that  passed 
along  a  road  in  the  defendant's  district,  and  was 
primarily  constructed  by  the  Grand  Jury  merely 
to   carry   off   the   surface   water   of  the   road. 
The  county  drain  at  a  certain  point  met  and 
entered  the  outfall  sewer  belonging  to  the  plain- 
tiffs, so  that  the  sewage  matter  from  the  squares 
eventually  passed  into  it.    The  defendants  had 
not  obtained  any  licence  from  the  plaintiffs  for 
this  use  of  their  outfall  sewer,  and  accordingly 
the   plaintiffs,  on  the   13th   of   August,   1897, 
served  a  notice  on  them  requiring  them  to  dis- 
connect the  sewers  belonging  to  them  that  were 
discharging   sewage   matter   into   their   outfall 
sewer.     The  defendants  replied  that  no  sewer 
belonging  to  them  entered  the  system  of  the 
plaintiffs  save  that  used  for  many  years  for 
surface  drainage.    The  plaintiffs  having  brought 
an  action  to  restrain  the  defendants  from  the 
acts  complained  of,  or  from  any  further  acts 
that  might  be  committed  by  them  in  the  future 
whereby  the  sewage  passing  through  the  plain- 
tiff's system  should  be  increased  : — Held,  that 
the    drains    connecting    the    squares   with    the 
county  drain,  being  common  to  more  houses 
than  one,  fell  within  the  definition  of  sewers 
contained  in  the  Public  Health  (Ireland)  Act, 
1878,  s.  2,  and,  as  such,  once  they  were  con- 
structed, whether  by  the  defendants  themselves 
or  other  persons,  became  vested,  by  section  15, 
in  the  defendants  as  the  sanitary  authority  of 
the    district ;     that   inasmuch    as   the   sewage 
matter   first   passed  through   these  sewers   so 
vested  in   the  defendants,   it   was    immaterial 
whether  it  passed  from  them  directly  into  the 
outfall    sewer    of    the     plaintiffs  or    indirectly 
through  the  medium  of  the  county  drain  ;   and 
that  consequently,  the  plaintiffs  were  entitled 
to  the  relief  sought  for.    Rathmines  and  Rathgar 
Improvement  Commissioners  and  Rathmines  and 
Pembroke  Main  Drainage  Board  v.    Guardians 
of  South  Dublin  Union 

V.-C,  [1899]  1  I.  R.  157 

38. Sewer  —  Open  road  —  Side  ditch — 

Discharge  of  sewage  matter  from  several  houses — 
Public  Health  (Ireland)  Act,  1878,  ss.  2,  23.] 
Faecal  sewage  matter  was  for  some  years  drained 
from  several  houses  into  an  open  road-side 
ditch  originaUy  constructed  for  the  carrying  off 
of  storm  water.  The  occupier  of  one  of  the 
houses  was  summoned  by  the  sanitary  authority 
on  a  charge  of  causing  the  nuisance  arising 
therefrom,  but  the  Justices  held  that  the  ditch 
was  a  public  sewer,  and  under  the  control  of 
the  sanitary  authority,  and  dismissed  the  case : — 
Held,  that  the  road-side  ditch  in  question  was 
not  a  pubhc  sewer  into  which  the  defendant  was 
entitled  to  discharge  foecal  sewage  matter,  and, 
that  the  decision  of  the  Justices  should  be  re- 
versed, and  the  defendant  ordered  to  discontinue 
such  discharge.  O'Neill  v.  Waldron 
K.  B.,  39  I.  L.  T.  R.  252  ;   5  N.  I.  J.  R.  241 
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39. Sewer — Successive  orders — "  Owner" 

— "  Street " — Subsequent  owner.']  A  section  of  a 
private  Act,  which  provides  if  "  at  any  time  " 
any  street  has  not  been  sewered,  &c.,  "under 
any  order  of  the  Corporation,  or  to  their  satis- 
faction," empowers  the  Corporation  to  make 
successive  orders,  if  necessary,  on  adjoining 
owners  for  the  sewering,  &o.,  of  the  street,  and 
the  making  of  one  order  does  not  prevent  the 
Corporation  withdrawing  that  order  and  making 
a  subsequent  one.  A  street  was  defined  by  one 
Act  as  "any  highway,  &c.  .  .  .  (whether  a 
thoroughfare  or  not)  open  to  the  public  "  : — 
Held,  that,  in  order  to  give  a  corporation  juris- 
diction to  order  a  "  street "  to  be  sewered,  &c., 
it  was  not  necessary  to  prove  dedication  to  the 
pubKo  of  the  locus  in  quo.  The  fact  that  it  was 
open  to  the  public  is  sufficient.  On  Novem- 
ber 1, 1901,  the  plaintiffs  made  an  order  for  the 
repair  of  a  certain  street.  At  the  time  H.  was 
admittedly  the  "  owner "  of  the  adjoining 
premises,  and  liable,  therefore,  at  that  time  to 
do  the  repair.  The  order  was  posted  duly  in 
accordance  with  the  Act.  On  December  16, 
H.  ceased  to  receive  the  rents  and  profits  of  the 
adjoining  premises,  and  on  January  13,  1902, 
certain  mortgagees  of  the  premises  went  into 
possession,  and  received  the  rents  and  profits. 
H.  did  not  do  the  prescribed  repairs  to  the 
street,  and  on  February  3,  1902,  he  was  served 
with  a  demand  for  £213,  being  his  apportioned 
share  of  the  cost  of  repairs.  Held,  that  H., 
against  whom  the  order  was  made,  was  the 
person  upon  whom  the  liability  rested,and  that 
the  responsibility  remained  with  him  of  paymg 
the  cost  of  the  repairs.  Corporation  of  Belfast 
V.  Hill  Wright,  J.,  3  N.  I.  J.  B.  200,  365 

40. "  Single  private  drain  or  sewer  " — 

Public  Health  {Ireland)  Act,  1878  (41  <fc  42 
Vict.,  c.  52),  s.  2  ;  Public  Health  Acts  Amendment 
Act,  1890  (53  <fc  54  Vict.,  c.  59),  a.  19.]  A  pipe 
connected  with  the  drains  of  several  dwelling- 
houses,  owned  by  different  owners,  and  con- 
structed by  the  owners  of  those  dwellinghouses 
on  private  ground,  as,  and  used  as,  a  common 
conduit  to  receive  and  carry  away  the  sewage 
from  those  houses  brought  down  by  the  con- 
necting drains,  is  not  a  "  sewer"  vested  in  the 
sanitary  authority  under  section  2  of  the  Public 
Health  (Ireland)  Act,  1878  (41  &  42  Vict.,  c.  52), 
but  is  a  "  single  private  drain  "  under  section  19 
of  the  Public  Health  Acts  Amendment  Act,  1890 
(53  &  54  Vict.,  c.  59).  Holywood  Urban  Dis- 
trict Council,  Appellants  ;  Orainger,  Respondent 
K.  B.,  [1913]  2  I.  R.  126 

41.  — —  "  Special  expenses  " — Area  of  chaige 
— "  Contributory  place  " — Dispensary  district  co- 
terminous with  rural  sanitary  district — Juris- 
diction and  discretion  of  the  Local  Oovernmenl 
Board  to  determine  area  of  charge — Power  to 
include  area  not  benefited — '  Within  the  district" — 
"  In  a  rural  sanitary  district " — Public  Health 
(Ireland)  Act,  1878  (41  <fc  42  Vict.,  c.  52),  s.  232.] 
The  Local  Government  Board,  in  exercise  of 
the  power  of  determining  the  "  contributory 
place  "  to  be  charged  with  "  special  expenses  " 
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under  the  Public  Health  (Ireland)  Act,  1878,  may 
determine  that  a  dispensary  district  shall  be  the 
area  of  charge  for  ''special  expenses  "  incurred 
by  a  rural  district  council,  notwithstanding  that 
in  fact  that  dispensary  district  is  identical  in 
extent  with  the  entire  of  the  council's  rural 
district,  and  that,  consequently,  such  "  special 
expenses "  in  their  incidence  will  be  identical 
with  the  *'  general  expenses  "  under  the  Act. 
Meaning  of  the  words  "  within  the  district " 
and  "  in  a  rural  sanitary  district "  in  section  232 
of  the  PubUo  Health  (Ireland)  Act,  1878,  ex- 
plained. The  area  of  charge  of  special  expenses 
need  not  necessarily  be  confined  to  the  lands 
benefited  by  the  works,  and  in  determining  such 
area  the  Local  Government  Board  may  take  intti 
consideration  the  circumstance  that  the  place 
benefited  would  not  be  able  to  bear  the  expenses. 
iJ.  (Ballyvaghan  Rural  District  Council)  v.  The 
Local  Government  Board  for  Ireland 

K.  B.,  [1915]  2  I.  R.  55 

42. Structural  alteration — Owner — Owner 

of  premises — Portion  sublet — Rack-renW]  Where 
premises  were  let  on  lease  to  a  tenant  at  a  rack- 
rent,  and  he  sublet  portion  of  them  at  a  rack- 
rent  : — Held,  that  the  tenant  and  not  the  land- 
lord was  the  "  owner  "  of  the  premises  within 
the  meaning  of  the  PubUo  Health  Act  (Ireland) 
1878.    Smith  v.  O'Brien 

Co.  Ct.,  29  I.  L.  T.  R.  140 

43. Structural      convenience — Yard  — 

Flow  of  manure — Alteration  of  level — Drains — 
PubUc  Health  Act,  1878,  ss.  25,  45,  110.]  The 
reversing  of  the  fall  of  a  yard  and  construction 
of  a  drain  and  cesspit,  so  as  to  prevent  the  over- 
flow of  liquid  manure  from  cattle  on  to  the  road 
is  not  a  "  structural  convenience  "  within  the 
meaning  of  the  Public  Health  Act,  1878.  "  The 
want  of  a  structural  convenience  "  in  section  10 
means  the  want  of  some  convenience  having 
relation  to  an  existing  or  contemplated  structure 
for  which  the  owner  is  responsible.  Moore  v. 
O'Brien  Co.  Ct.,  35  I.  L.  T.  R.  27 

44. Tenement  house — Want  of  sanitary 

accommodation — Nuisance — Public  Health  {Ire- 
land) Act,  1878,  s.  107.]  The  owner  of  a  house 
let  out  the  ground  floor  and  first  floor  to  two 
separate  tenants  as  separate  tenements,  the  only, 
water-closet  and  sanitary  accommodation  for 
both  tenants  was  in  the  yard,  and  could  only  be 
reached  by  going  through  the  living  rooms  of  the 
tenant  on  the  ground  floor.  On  the  owner  being 
charged  by  summons  for  that  a  nuisance  existed 
on  the  premises  occupied  by  the  tenant  on 
the  first  floor,  on  account  of  "  the  premises  so 
occupied  being  in  such  a  state  as  to  be  a  nuisance 
and  injurious  to  health  by  reason  of  same  having 
no  water-closet  or  other  sanitary  accommodation , 
and  that  said  nuisance  was  caused  by  his  act 
or  default,"  the  magistrates  having  found  as  a 
question  of  fact  that  "  there  was  sufficient 
sanitary  accommodation  for  both  tenants,  and 
that  the  tenant  of  the  first  floor  had  unrestricted 
access  to  the  yard  through  the  kitchen  on  the 
ground  floor,  dismissed  the  case  on  the  merits, 
being  of  opinion  that  the  defendant  was  not 
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hound  in  law  to  supply  a  separate  water-closet 
and  sanitary  aooommodation  for  the  exclusive 
use  of  each  of  the  two  tenants  "  : — Held,  on  case 
stated,  that  the  Justices  were  right  in  their 
decision.    Lord  Mayor,  Aldermen  and  Citizens  of 
Belfast  V.  Thompson    K.  B.,  42  I.  L.  T.  R.  215 
45. Unlicensed     pleasure    boat —  Boun- 
daries of  district — Application  of  public  statute 
by  order  of  Local  Government  Board—Jurisdiction 
of  sanitary  authority  over  the  seashore.]    F.,  who 
resided  outside  the  Urban  District  of  Warren- 
point,   brought  his  boat  to   Warrenpoint   and 
touted  for  passengers  on  the  shore  to  go  for  a 
sail.    Certain  persons  got  into  the  boat  from  the 
beach : — Held,  that  there  was  evidence  that  F, 
was  plying  for  hire  ;  that  the  nature  of  a  pleasure 
boat  should  be  ascertained  by  the  use  of  the 
boat ;  and  that,  although  no  express  evidence 
was  given  as  to  whether  the  boundaries  of  the 
urban  district  extended  below  the  medium  high 
water-mark,  the  magistrates  were  justified  ia 
convicting  the  defendant  for  carrying  passengers 
for  hire  without  a  licence.     Qucere,  whether  the 
summons    as    originally    issued    was    good,    no 
averment  being  made  that  a  Local  Government 
Order  had  beeii  made  applying  the  statute,  under 
which  the  offence  was  constituted,  to  a  district 
to    which  it   would   not   have    been   otherwise 
applicable  ?     Fearon  v.   Warrenpoint  U.  D.  0. 
K.  B.,  44 1.  L.  T.  R.  265 

46. Water  rate — Public  Health  (Ireland) 

Act,  1878  (41  <fc  42  Vict.,  c.  52),  ss.  2,  61,  66,  67, 
68,  232,  233,  and  279— Cos*  of  construction 
included  in  rate — Validity — Appeal — Grounds  of 
appeal — "  Stated  and  specified."]  A  water  rate 
imposed,  under  section  66  of  the  Public  Health 
(Ireland)  Act,  1878  (41  &  42  Vict.,  c.  52),  on 
voluntary  consumers  of  water,  being  in  fact  the 
price  of  the  water  supplied,  necessarily  has 
relation  to  the  cost  of  production  as  well  as  of 
maintenance  of  the  water  supply.  A  water  rate 
struck  and  assessed  under  this  section  can 
include  a  reasonable  amount  for  discharge  of 
capital  expenses  of  construction.  Mayor  of 
Worcester  v.  Droitwich  Assessment  Committee 
(2  Ex.  D.  49)  discussed  and  distinguished.  The 
provision  in  section  269  of  the  Public  Health 
(Ireland)  Act,  1878  (41  &  42  Vict.,  c.  52),  re- 
quiring the  grounds  of  an  appeal  against  a  rate 
to  be  "  stated  and  specified  "  in  the  notice  of 
intention  to  appeal,  is  not  a  provision  as  to  form 
only,  but  is  of  substance,  and  no  ground  is  open 
on  appeal  unless  it  is  stated  in  clear  and  unam- 
biguous language  in  the  notice,  and  in  such  a  way 
that  the  respondent  can  be  made  aware  of  the 
points  upon  which  the  rate  is  impeached.  The 
respondents,  as  sanitary  authority,  struck  and 
assessed  a  water  rate  under  section  66  of  the 
Public  Health  (Ireland)  Act,.  1878  (41  &  42 
Vict.,  c.  52).  The  rate  included  a  reasonable 
amount  applicable  to  payment  of  capital 
charges  and  interest  incurred  in  the  cost  of 
constructing  the  water  works.  The  appellants, 
on  whom  the  rate  was  assessed,  in  their  notice  of 
appeal  stated  as  grounds  of  appeal,  amongst 
others,  the  following : — 1,   that  the  rate  was 
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made  without  authority ;  and,  2,  that  the  rate 
was  made  for  purposes  to  which  it  was  not 
legally  applicable — namely,  the  raising  of 
moneys  which  were  properly  raisable  by  a  special 
poundage  rate  to  be  added  to  poor  rate  under 
sections  232  and  233  of  the  statute.  The  Court  of 
Appeal  held  that  the  second  of  these  two  grounds 
had  not  been  established,  but  quashed  the  rate 
as  being  invalid  because  struck  by  a  resolution 
not  under  seal.  On  case  stated,  held,  1,  that  the 
first  of  the  above  two  grounds  was  not  "  stated 
and  specified  "  as  required  by  section  269  of  the 
statute,  and  that  the  Court  of  Appeal  had  no 
jurisdiction  to  hear  or  determine  any  objection 
as  to  the  want  of  a  sealed  resolution ;  2,  that  the 
second  of  the  above  grounds  was  sufficiently 
stated  and  specified,  and  that  the  rate  was  not 
invalid  by  reason  of  its  including  a  sum  applic- 
able to  payment  of  the  capital  expenses,  of  con- 
struction. Hanly  v.  The  Sligo  Bural  District 
Council  K.  B.,  [1918]  2  I.  R.  280 

47. Water    supply — Power    to   purchase 

water  rights  otherwise  than  by  agreement — 
Provisional  Order — Bights  "  injuriously  affected  " 
— Injunction — Public  Health  (Ireland)  Aet,  1878 
(41  <fc  42  Vict.,  c.  52),  ss.  202,  203,  286.]  Under 
sections  202  and  203  of  the  PubUc  Health  (Ire- 
land) Act,  1878,  a  sanitary  authority  has,  power 
for  the  purpose  of  supplying  their  district  with 
water  for  drinking  and  domestic  purposes,  to 
apply  to  the  Local  Government  Board  for  a 
Provisional  Order  to  acquire  water  rights  oom- 
pulsorily  and  without  the  consent  of  a  person  the 
water  supply  to  whose  lands  may  be  injuriously 
affected  thereby.  The  remedy  of  such  person  is 
to  petition  Parhament  against  the  Bill  for  con- 
firmation of  the  Provisional  Order,  and,  failing 
that,  to  apply  for  compensation  pursuant  to 
the  said  Act.  Difference  between  English  and 
Irish  Public  Health  Acts  in  respect  of  power  to 
take  water  explained.  Roberts  v.  Gwyrfia 
District  GoMBCi?  ([1899]  2  Ch.  638)  distinguished. 
O'Cal^ghan  v  Balrothery  Bural  District  Council 
M.  B.,  App.,  [1907]  1  I.  R.  494,  503  ; 
41 1. 1.  T.  R.  62, 151 

1878 — -Abatement  of  nuisance — Order  of 

Justices 

[1905]  2 1.  R.  648  ;  [1910]  2 1.  R.  458  : 
44 1.  L.  T.  R.  230 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   80,  81. 
— : —  Act,    1878,,  s.    7 — New   urban    sanitary 
district — Poor  rate  collector — Loss  of 
income — Application  for  compensation 
as  an  existing  officer 
[1903]  2 1.  R.  179  ;  36 1.  L.  T.  R.  225  ; 
3  N.  I.  J.  R.  186 
See  Local  Government— Existing  Officer.  10 

Act,  1878,  ss.  40,  41     [190,1]  2  I.  R.  387  ; 

34  I.  L,  T.  R.  216  ;  1  N.  L  J,  R.  28 
See  Municipal  Corporation— By-Laws. 

Act,  1878,  s.  74— Well— Vesting  in  sani- 

tary authority  [1897]  1 1.  R.  420 

See  Public  Well. 

Act,  1878,  s.  269  [1901]  Si.  R.  130 

See  Licensing  Acts — OSences.   2. 

3   T 
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PUBLIC  HEALTH  ACTS— continued. 

Appeal  to  Quarter  Sessions 

[1902]  2  I.  R.  220  ;  2   N.  I.   J.   R.   108 
See  Justices— Quarter  Sessions.    20. 
1878 — ^Continued  neglect — Repeated  pro- 
secutions [1904]  2  I.  R.  1  ; 
37I.L.T,R.  112 
See  Vaccination.    I . 

1900.  s.  10 — Contributory  place 

[1904]  2  I.  R.  270.  283  ; 

38  I.  L.  T.  R.  33  ;  4  N.  I.  J.  R.  62 

See  Local  Government — Contribution.    3. 

Domestic  water  rates — Expenses 

38  I.  L.  T.  R.  239  ;  39  I.  L.  T.  R.  270 
See  Local  Government— Rates.    12. 

Liability  of  privileges  for  flajgging  street 

35  I.  L.  T.  R.  224  ;   2  N.  I.  J.  R.  14 
See  Local  Government — Roads.    47. 

Notice  under — Nou-disclo-ure 

42  I.  L.  T.  R.  210 
Se'  Vendor  and  Purchaser —  Conditions 
of  Sale.    22. 

[1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
See  Arbitration — Award.    8. 
■ San^itaiy    authority — Illegal     payment- 
Surcharge  [1898]  2  I.  R.  263 
See  Poor  Law — Guardians.    7. 

Sanitary  authority — Medical  officer — Re- 

muneration [1898]  2  I.  R.  255  ; 

32  I.  L.  T.  R.  109 
See  Local   Government   Medical    Officer. 
9. 

Sanitary   authority — Power   of,   to   com- 

pulsorily  acquire   a  second  half   acre 
plot  to  add  to  existing 
[1902]  2  I.  R.  222  ;  37  I.  L.  T.  R.  91  ; 
2N.I.  J.  R.  90 
See  Labourers  (Ireland)  Acts.  '3. 

Sanitary  authority — Right  to   monopoly 

of  supply  of  water  in  district — -Ac- 
quidscence  in  supply  by  adjoining 
district — Right  of  action 

[1915]  1  I.  R.  413 
See  Local  Government — Sanitary  Authority. 

Sanitary  notice — Non-disclosure  by  ven- 

dor— Compensation         1  N.  I.  J.  R.  28 
See  Vendor  and  Purchaser— Conditions  of 
Sale.    21. 

Sanitary  officer — Compensation  for  loss  of 

office  35  I.  L.  T.  R.  147  ; 

1  N.  I.  J.  R.  263 
See  Local  Government— Existine  Officer. 
13. 

Sewer — Single  private  drain 

[1913]  2  I.  R.  126. 
See   Public    Health   Acts.    40. 

Structural  defects — Covenant  to  repair — 

Liability  of  landlord    1  N.  1.  J.  R.  270 
See  Landlord  and  Tenant— Lease.  30a. 

Township  commissionerH- Limit  on  rate 

[1895]  2  I.  R.  676  ;  [1896]  2  I.  R.  126 
See  Municipal  Corporation — Rates.    5. 

Unreasonable  exercise  of  statutory  power 

to  connect  drain  with  sewer 
11917]  1  I.  R.  377  ;  51  I.  L.  T.  R.  193 
See  Nuisance.    10.  j 


PUBLIC  HEALTH  ACTS— continued. 
— '^  Vaccination 

See  Vaccination. 
— ■ —  Waterworks — Profit     made     by     district 
council — Income  tax 

[1913]  2  I.  R.  44 
See  Revenue— Income  Tax.    6. 


PUBLIC   HOUSE. 

Sale    of   licensed    premises — Specific   perfor- 
mance—  Condition  of  sale — Licence  stated  to  be 
"  the  property"  of  mortgagees^Licence  retained 
by  mortgagees — Purchaser's  requisition  to  indorse 
certified  eoTpy  of  licence — Sale  free  from  incum- 
brance— Form,  of  conveyance.']    Upon  the  sale  of 
premises,  which  included  a  public-house,  one  of 
the  conditions  of  sale  was  as  follows  : — ''  The 
vendor  shall  do  all  acts  necessary  and  competent 
to   her  to   enable  the   purchaser  to   obtain   a. 
transfer  to  him  of  the  retail  licence,  which  is  the- 
property  of  Messrs.  B.  (b  C,  LM.,  attached  to  the 
premises ;    but  the  failure  to  secure  the  said 
transfer  (unless  caused  by  wilful  default  of  the 
vendor)  shall  not  annul  the  sale,  nor  shall  any 
reduction  be  made  in  the  amount  of  the  pur- 
chase-money by  reason  thereof."    B.  &  C.  were 
mortgagees,   and   the   vendor   was   unable   to 
produce  the  original  licence,  which  was  in  their 
hands.     The  mortgage  contained  a  recital  that 
the  licence  was  the  property  of  B.  dk  C,  and  a 
trading  agreement.     The  premises  were  being 
sold  free  from  incumbrances,  and  the  mortgage 
was  to  be  discharged  out  of  the  purchase-money. 
B.  <b  G.  had  retained  the  licence,  and  proposed 
to  require  the  purchaser  to  enter  into  a  trading 
agreement.    The  purohaser  required  the  vendor 
tio  endorse  a  copy  certified  in  accordance  with 
section  36  of  the  Licensing  (Ireland)  Act,  1874, 
which  the  vendor  declined  to  do.    The  vendor 
insisted  on  having  words  inserted  in  the  con- 
veyance to  the  effect  that  the  premises  were  being 
sold  subject  to   B.  &  Co.'s  ownership  of  the 
licence,   to   which   the   purchaser  objected : — 
Held,  that  the  vendor  could  not  reasonably 
refuse  to  indorse  a  certified  copy  of  the  licence 
in  respect  of  her  interest  therein ;  that  she  was 
not  entitled  to  require  the  insertion  of  any  such 
words  as  had  been  insisted  on  ;  and  that,  there- 
fore,   the   purohaser   was   entitled   to   specific 
performance,   which   was    the    relief    claimed. 
Lucy  V.  Sexton       Barton,  J.,  [1908]  1 1.  R.  350 
See  Cases  under  Licensing  Acts. 

Covenant  not  to  use  demised  premises  as — 

Trading  as  spirit  grocer 
[1904]  1  I.  R.  206  ;  38  I.  L.  T.  R.  25 
See  Spirit  Grocer. 

Dormant  licence — Renewal — -Certificate 

[1905]  2 1.  R.  101, 112;  37  I.  L.T.  R.  143, 252 
See    Licensing    Acts— Licensing    Certifi- 
cate.   42. 

Eviction — Grant  of  licence  to  landlord — 

Application  by  evicted  tenant  for  new 
licence  in  vicinity 
[1907]  2 1.  R.  299, 309;  40 1.  L.T.  R.  238, 260 
See    Licensing    Acts— Licensing    Certifi- 
cate.   12. 
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PUBLIC   KOVSE— continued. 

•  Excise  licence — Certificate  made  without 

jurisdiction — ^Refusal    of    Inland    Re- 
venue— Mandamus 

[1904]  a  I.  R.  494  ;  37  I.  L.  R.  T.  156 
See    Licensing    Acts — Licensing    Certifl- 
eate.    2. 

-  Expiration    of   lease — -Notice    to    quit — 

Yearly  tenancy 

[1906]  2  I.  R.  349  ;  40  I.  L.  T.  R.  103 
See   Licensing    Acts — Licensing    Certifi- 
cate.   19. 

Extent  of  licence — Bar  in  yard 

[1910]  2  I.  R.  175 
See   Licensing    Acts — Licensing    Certifi- 
cate.   60. 

Forfeiture  of  licence — Third  conviction — 

Not  within  same  year 
[1904]  2  I.  R.  51  ;  3  N.  I.  J.  R.  151 
See  Licensing  Acts — Offences.    19. 
— . — ■  General  shop — Structural  separation 

[1910]  2  I.  R.  200  ;  44  I.  L.  T.  R.  60 
See    Licensing    Act — Licensing    Certifi- 
cate.   40. 

Judicial  tenant — ^Statutory  condition 

[1905]  1  I.  R.  472  ;  39  I.  L.  T.  R.  203 
See  Land  Law  Acts — Statutory  Conditions. 
4. 
— — ■  Lease — Covenants  as  to  licence 

[1904]  2 1.  R.  218  ;  37  I.  L.  T.  R.  246  ; 
4  N.  I.  J.  R.  200 
See  Landlord  and  Tenant— Lease.    39. 

Licence— Transfer  [1909]  2  I.  R.  132 

See    Licensing    Acts — Licensing    Certifi- 
cate.   71. 

Manager — Responsibility  of  proprietor 

[1910]  2  I.  R.  94  ;  44  I.  L.  T.  R.  81  ; 
50  I.  L.  T.  R.  64 
See  Food  and  Drugs — Sale.    4. 

On  holding— Fair  Rent      35  I.  L.  T.  R.  243 

;Sfee  Land  Law  Acts — Fair  Rent.    11. 

Promissory  note  made  in — Renewal  of 

37  I.  L.  T.  R.  13,  note;  2  N.  I.  J.  R.  144 
See  Loan  Fund  Society.    14. 

Re-assignment — Original  licence  in  force 

[1904]  2  I.  R.  298  ;  38  I.  L.  T.  R.  92  ; 
4  N.I.  J.  R.115 
See  Licensing  Acts — Transfer.    5. 

Sale — Conviction    recorded    on    licence — 

Omission  to  disclose  [1898]  II.  R.  291 ; 

[1902]  1 1.  R.  73  ;   35  I.  L.  T.  R.  249  ; 

2  N.  I.  J.  R.  38 

See  Vendor  and  Purchaser — Rescission. 

2. 

Sale  of  intoxicating  liquor  to  children — 

Conviction — Indorsement 
[1904]  2  I.  R.  587  ;  37  I.  L.  T.  R.  120 
See  Licensing  Act — Offence.    26. 

Sale  of  intoxicating  liquor  to  children — 

"  Knowingly  allow  "  any  person  to  sell 
[1904]  2  I.  R.  498  ;  42  I.  L.  T.  R.  149  ; 
4  N.  I.  J.  R.  40 
See  Licensing  Acts— Offences.    41. 

Structural  separation — Saturday  night — 

Sunday  [1909]  2  I.  R.  626  ; 

43  I.  L.  T.  R.  201 
See  Licensing  Acts— Offences.    24. 


PUBLIC  KOVSE— continued. 

Surrender  of  part  of  licensed  premises 

[1907]  2  I.  R.  474  ;  40  I.  L.  T.  R.  227 
See   Licensing    Acts— Licensing   Certifi- 
cate.   31. 

Valuation — Licence 

[1905]  2  I.  R.  448,  497  ; 
38  I.  L.  T.  R.  148  ;  39  I.  L.  T.  R.  138  ; 
4  N.  I.  3.  R.  207  ;  5  N.  I.  J.  R   125 
See  Poor  Rate— Procedure.    15 

PUBLIC  INTEREST— Libel 

[1903]  2  I.  R.  347,  387 
See  Defamation— Libel.    6. 

PUBLIC   OFFICE— Held  at  will  and  pleasure- 
Secretary  of  grand  jury— Qmo  warranto 
[1898]  2  I.  R.  335, 350;  31 1.  L.  T.  R.  173 
See  Quo  Warranto.    I. 

PUBLIC   PLACE. 

Licensing  Acts  36  I.  L.  T.  R.  239  ; 

3N.I.  J.  R.35 
See  Licensing  Acts — Offences.    17. 

Vagrant— Begging  46  I.  L.  T.  R.  104 

See    Justices^Jurlsdiction    (Petty    Ses- 
sions).   132. 

PUBLIC   POLICY. 

Agreement  between  husband  and  wife  for 

future  separation 
[1913]  1 1.  R.  154, 422, 428;  47  I.  L.  T.  R.  18ik 
See  Husband  and  Wife — Separation. 

Agreement   in   restraint   of   trade — Tied 

house  [1915]  1  I.  R.  Ill,  130 

See  Licensing  Acts— Transfer    2. 

Annual  allowance  by  Parliament  to  Mem- 

ber of  House  of  Commons — Bankruptcy 
of  Member — Order  for  payment  of 
portion  of  allowance  to  assignees  in 
bankruptcy  [1915]  2  I.  R.  425 

See  Bankruptcy — Assets.    4. 

Injunction  which  would  deprive  troops  of 

proper  supply  of  water 

[1915]  1 1.  R.  413 
See  Local  Government — Sanitary  Authority. 

Salary  of  public  official — Assignment  or 

attachment  of 

[1904]  2  I.  R.  69  ;  4  N.  I.  J.  R.  13 
See  Practice — Receiver.    10. 

PUBLIC   PURPOSES. 

Buildings  used  for  [1912]  2  I.  R.  328 

See  Poor  Rates — Exemption.    15. 

Crown  property  used  exclusively  for 

38  I.  L.  T.  R.  196  ;  41  I.  L.  T.  324 
See  Poor  Rate — Exemption.    10,  11. 

Hereditaments    used    exclusively    for — 

Rating  [1904]  2  I.  R.  429  ; 

38  I.  L.  T.  R.  114  ;  4  N.  I.  J.  R.  148 
See  Poor  Rate — Exemption.    8. 

Premises  used  exclusively  for — Half -rents 

— General  purposes  rate — Limerick  Im- 
provement Act,  lg53 

[1914]  2  I.  R.  33  ;  48  I.  L.  T.  R.  79 
See  Local  Government — Rates.    16, 

Premises  used  for  47  I.  L.  T.  R.  230 

See  Local  Government— Rates.    29. 
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PUBLIC  PURPOSES— co)i<m«ed. 

Property  used  for — District  lunatic  asylum 

[1898]  2  I.  R.  656 
See  Grand  Jury — Cess.    2. 

Property  used  for — Rating 

[1899]  2  I.  R.  214 
See  Poor  Rate — Exemption.    13. 

Property  used  for — Eating 

[1897]  2  I.  R.  516  ;  30  I.  L.  T.  R.  129 
See  Poor  Rate — Exemption.    14. 

Property  used  for — Rating 

[1897]  2  I.  R.  598  ;  32  I.  L.  T.  R.  9 
See  Municipal  Corporation — Rates.    1. 

Property  used  for — Rating 

[1896]  2  I.  R.  538  ;  31  I.  L.  T.  R.  21 
See  Poor  Rate — Exemption.    19. 

PUBLIC  RIGHT  OF  FISHING— Tidal  and  navi- 
gable channel      [1911]  1  I.  R.  323.  353 
See  Fisheries  Acts.    6. 

PUBLIC   ROAD. 

See  Highway. 

PUBLIC     ROADS  —  Surcharge  —  Repair     and 
maintenance     of     roads     by     county 
council — No  evidence  of  public  user 
[1911]  2  I.  R.  573 
See  Local  Government — Roads.    35. 

PUBLIC      THOROUGHFARE— Navigable  arm 

of  the  sea — Licensing  Acts — Bona  jide 
traveller  [1896]  2  I.  R.  404 

See  Licensing  Acts — Offences.    5. 

PUBLIC   TRUSTEE. 

Trust — Investments — Urban  district  stock — 
Foreign  railways — Ordinary  stock  of  railway 
convpanj^Irish  Land  Act,  1903,  s.  51.]  The 
stock  issued  under  the  regulations  of  the  Local 
Government  Board  (20th  February,  1892)  by 
an  urban  district  council  is  a  mortgage  secured 
upon  the  rates  or  taxes  levied,  under  the 
authority  of  an  Act  of  Parliament,  by  a  local 
authority  within  the  meaning  of  section  51  (1) 
(a)  of  the  Irish  Land  Act,  1903,  and  purchase- 
money  of  settled  land  purchased  by  means  of  an 
advance  under  the  Land  Purchase  Acts  may, 
pursuant  to  that  section,  be  invested  therein, 
subject  to  the  proviso  in  clause  (/).  The  £10 
shares  of  a  tramway  company,  the  interest  on 
which  at  £5  per  cent,  is  guaranteed  by  specified 
portions  of  two  counties,  £2  per  cent,  being 
reftmded  to  the  counties  by  the  Treasury,  are 
authorised  by  clause  {d)  of  the  same  section  for 
the  investment  of  such  purchase-money,  subject 
to  the  proviso  in  clause  (/).  Debenture  stock 
of  a  company  incorporated  and  registered  under 
the  English  Companies  Acts  for  the  purpose  of 
holding  and  working  a  railway  in  a  foreign 
country,  which,  for  the  ten  years  immediately 
preceding  the  date  of  investment,  has  paid  a 
dividend  on  its  ordinary  shares,  is  authorised  by 
clause  (/)  of  the  same  section  for  the  investment 
of  such  purchase-money,  subject  to  the  proviso 
in  the  same  clause.  But  the  debenture  stock  of 
foreign  railways  owned  by  companies  not  so 
registered  is  not  authorised  as  an  investment  of 
such  purchase-money.  The  ordinary  fully-paid 
stock  of  a  railway  company  in  tMs  country. 


PUBLIC  TRVSTEE— continued. 
which  has  paid  a  dividend  thereon  for  the  ten 
years  immediately  preceding  the  date  of  the 
investment,  is  authorisec?  by  clause  (/)  for  the 
investment  of  such  purchase-money,  subject  to 
the  proviso  in  that  clause  (FitzGibbon,  L.J., 
diss. ).  The  proviso  in  clause  (/)  requires  that  the 
suiEciency  of  any  of  the  investments  enumerated 
in  the  earlier  part  of  section  51  to  realise  the 
sum  invested  therein  upon  the  death  of  the 
tenant-for-life  or  the  termination  of  the  trust, 
shall  be  established  to  the  satisfaction  of  the 
Public  Trustee.  The  Public  Trustee  v.  Blacker- 
Douglas  M.  R.,  App.,  [1905]  1  I.  R.  532,  546  ; 
5  N.  I.  J.  R.  285,  297 
■ Appointment  of — Irish   Land  Act,   1903, 

s.  52  [1912]  1  I.  R.  393,  395  ; 
46  I.  L.  T.  R.  227 
See  Land  Purchase  Acts — Trustee.    2. 
Settled  lands  in  Ireland  sold  under  Land 

Purchase  Acts — English  Public  Trustee 

sole  trustee  of  settlement — ^Payment  of 

purchase  money  to  him 

[1914]  1  I.  R.  5  ;  4S  I.  L.  T.  R.  45 
See  Settled  Land  Acts.    6. 

PUBLIC  VESSEL— Claim  made  by  foreign 
power  to,  evidence  to  rebut  claim  not 
admissible  [1918]  2  I.  R.  78 

See  Admiralty 

PUBLIC  WELL. 

Well  on  private  property — Vesting  in  sanitary 
authority — Public  Health  (Ireland)  Act,  1878  (41 
cfc  42  Vict.,  c.  52),  s.  74.]  In  an  action  by  a 
sanitary  authority,  claiming  that  a  well  situate 
on  private  property  was  vested  in  them  under 
section  74  of  the  Public  Health  (Ireland)  Act, 
1878  (41  &  42  Vict.,  c.  52),  the  Court  was 
satisfied  on  the  evidence  that  the  well  was  freely 
used,  without  hindrance  or  interruption,  as  far 
back  as  living  memory  went ;  that  it  was  so 
used  principally  by  the  inhabitants  of  some 
neighbouring  houses,  but  that  such  user  was  not 
confined  to  such  inhabitants,  but  was  free  to  all 
persons  who  had  occasion  to  resort  to  the  well, 
and  that  a  path  existed  during  all  that  time 
affording  access  to  the  well  from  a  public 
road ; — Held,  that  a  right  in  the  public  to  enter 
and  take  water  from  the  well  could  not  be 
supported  by  prescription,  and  that  it  was  too 
wide  to  be  the  subject  of  a  custom,  and  that  it 
could  only  arise  from  a  dedication  to  the  public 
by  the  owners  from  time  immemorial  of  the  land 
on  which  the  well  existed.  But,  held,  that  it 
was  not  necessary  for  the  plaintiffs  to  estabbsh 
such  dedication,  for  if  they  could  show  that,  at 
the  time  of  the  passing  of  the  Act,  the  well  was 
an  existing  public  well,  used  for  the  gratuitous 
supply  of  water  to  the  inhabitants  of  the  dis- 
trict, it  became  by  the  said  section  vested  in 
the  plaintiffs.  That  to  show  that  the  well  was 
then  a  public  well  the  plaintiffs  need  not  prove 
that  the  soil  and  freehold  of  the  well  itself  was 
public  property,  for  if  the  public  had  a  servitude 
attached  to  the  soil  and  freehold,  by  virtue  of 
which  they  enjoyed  the  right  of  free  access  to 
the  well  to  obtain  its  water  for  their  use,  it 
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PUBLIC  VIELh— continued. 
would  be  a  public  well  within  the  meaning  of 
the  Act.  Smith  v.  Archibald  (5  App.  Cas.  489) 
applied,  and  the  well  held  to  be  a  public  well 
within  the  Act.  Duw^arvan  Guardiann  v. 
Mansfield  V.-C,  [1897]  1 1.  R.  420 

PUBLIC   WORK— Contract  respecting 

[1904]  2  I.  R.  529  ;  38  I.  L.  T.  R.  99 
See  Local  Government — Disqualification.  10. 

PUBLIC    WORKS— Commissioners  of— Loan- 
Statute  of  Limitations 
[1914]  1 1.  R.  124  ;  48  I.  L.  T.  R.  145 
See    Limitations,    Statute    of— Personal 
Action.    14. 

PUBLIC   WORKS   LOAN   COMMISSIONERS— 

Mortgage  to— After-acquired  property 
16  I.  C.  L.  R.  201. 
See  Mortgage  (General).    2. 

PUBLIC  WORSHIP— Building  erected  and  used 
for — ^Exemption  from  rates 

[1913]  2  I.  R.  439 
See  Belfast  Local  Acts.    2. 

PUBLICAN. 

Purchase     of     bottles — licence — General 

Dealers  (Ireland)  Act,  1903 

46  I.  L.  T.  R.  200 
See  General  Dealer.    6. 

Son  of— Guest  3  N.  I.  J.  R.  15 

See  Licensing  Acts — Offences.    25. 

PUBLICAN'S        LICENCE— Certiecate—Provi. 
sional  valuation 

[1913]  2  I.  R.  332  ;  47  I.  L.  T.  R.  110 
See   Licensing    Acts — Licensing    Certifi- 
cate.   29. 

PUBLICATION. 

Liability  of  newsvendor      47 1.  L.  T.  R.  266 

See  Defamation — Libel.    1. 

Libel  [1908]  2  I.  R.  483,  507 

See  Defamation — ^Privilege.    4. 

Libel     [1910]  2 1.  R.  577  ;  44 1.  L.  T.  R.  191 

See  Defamation — Privilege.    5. 

Minutes  read  at  meeting  of  guardians — 

Read  again  a  second  time 

16  I.  C.  L.  R.  156 
See  Defamation — Libel.    12. 

PUNCTUATION. 

[1918]  1  I.  R.  429 

See  Will— Punctuation. 

Construction  of  statute 

[1918]  2  I.  R.  452  ;  52  I.  L.  T.  R.  208 
See  National  Insurance.    8. 

Original  will — Construction 

[1909]  2  I.  R.  521 
See  Probate  (and  Administration)— Revo- 
cation of  Will.    3. 


PUPIL   TEACHERS — Contract  of  service 

[1913]  1  I.  R.  219  ;  47  I.  L.  T.  R.  107 
See  National  Insurance.    11. 

PURCHASE    BY    TRUSTEE— Land    Purchase 
Acts — Limit    on    advance — Time    for 
declaration  of  trusteeship 
[1911]  1 1.  R.  444, 447;  45  I.  L.  T.  R.  221 
See  Land  Purchase  Acts— Advance.    21. 

PURCHASE   OF   HOLDING   BY   TENANT. 
See  Cases  under  Land  Purchase  Acts. 

Joint  application  for  advance — ^Death  of 

landlord — Subsequent  sanction  of  ad- 
vance [1899]  2  I.  R.  561,  591 
See  Conversion.    5. 

Eentcharge — ^Statute  of  Limitations 

[1895]  2  I.  R.  559  ;  [1896]  2 1.  R.  171  ; 

29  I.  L.  T.  B.  90 

See  Limitations,  Statute  of— Realty.    46. 

PURCHASER. 

With  notice  of  infant's  rights — BailifE 

[1913]  1 1.  R.  395 
<See  Limitations,  Statute  of— Trusts.    9. 

Without  notice     [1913]  1  I.  R.  337,  506 

See  Mortgage  (General).    15. 

PURCHASER   FOR  VALUE. 

■  Constructive  notice 

[1906]  1 1.  R.  416  ;  [1908]  1  I.  R.  261, 333 
See  Fraud.    3,  5. 

Graft— Notice  of  facts  creating  equity 

[1906]  1 1.  R.  320 
See  Graft.    1. 
Marshalling   against — ^Settlement — ^Repre- 
sentation that  lands  are  unincumbered 
[1906]  1 1.  R.  305 
See  Marshalling.    2. 

Past  consideration  [1906]  1 1.  R.  416 

See  Fraud.    3. 

Trustees  of  marriage  settlement 

[1902]  1 1.  R.  109,  111 ;  35  I.  L.  T.  R.  180, 2  46 ; 
1  N.  I.  J.  R.  258 
See  Revenue— Succession  Duty.    5. 

Without  notice  —  Mortgage  —  Negligence 

of  mortgagor — Fraud  of  Mortgagee — 
Transfer  to  transferee  for  value  with- 
out notice 

[1913]  1  I.  R.  506  ;   [1914]  1  I.  R.  123 
See  Mortgage— General.    51. 

PURCHASER     WITHOUT     NOTICE^Judicial 

tenancy — Agreement  fixing  fair  rent — 

Fraud  [1895]  2  I.  R.  127; 

281.  L.  T.  R.  81 

See  Land  Law  Acts— Fair  Rent.    4. 
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QUANTITY    SURVEYOR— Liability  of  building 
owner  for  fees  [1899]  2  I.  R.  275 

jSee  Building  Contract.    6. 

QUARRY. 

Landlord  and  tenant — Agreement — Construc- 
tion— Land  Purchase  Acts.]  An  agreement  by 
a  yearly  tenant  gave  the  defendants  leave  to 
enter  upon  his  lands,  and  raise,  quarry,  and  take 
away  stones  from  an  open  quarry,  and  from  a 
space,  delineated  as  an  annexed  map,  which 
had  not  hitherto  been  oiiened  as  a  quarry. 
Subsequently  the  tenant  purchased  his  holding 
under  the  Land  Purchase  Acts : — ^eid  (reversing 
the  judgment  of  the  Exchequer  Division),  that 
upon  the  true  eomstr'uction  of  the  agreement 
the  defendants  thereby  acquired  only  a  right 
of  entry,  and  a  power  to  do  surface  damage, 
and  that  the  property  in  the  stones  did  not  pass 
to  the  defendants.  Ballance  v.  Belfast  Water 
Commissioners  Ex.,  28  I.  L.  T.  R.  107  ; 

App.,  29  I.  L.  T.  R.  49 

An  agricultural  holding      31  I.  L.  T.  120 

See  Land  Law  Acts— Character  of  Hold- 
ing,   14. 

Order    of    Justices — Boad    contractor — 

Service  on  owner        35  I.  L.  T.  R.  234 
See  Local  Government — Roads.    45. 

Order  of  Justices  to  enter  on  lands  for 

road  material — Compensation 

39  I.  L.  T.  R.  256 

See  Local  Government Roads.    36. 

Right  of  road  contractor  to  take  stones  from 

—Action  by  owner      35  I.  L.  T.  R.  44 
See  Local  Government — Roads.    44. 

Road  materials  taken  from,   by   county 

surveyor — Action  for  value 
[1913]  2  I.  R.  468  ;  47  I.  L.  T.  R.  270 
See  Local  Government — Roads.    26. 

Royalty  on   working — Fee-farm  grant — 

Covenant — Sale  to  grantee — Land  Pur- 
chase Acts 

[1906]  1  I.  R.  169  ;  40  I.  L.  T.  R.  192 
See    Land     Purchase      Acts — Mineral 
Rights.    5. 
-7 —  Separate  excavation,   less  than   20   feet 
deep  36  1.  L.  T.  R.  121 

See  Workmen's  Compensation.    128. 
~ —  'Jo   be  taken  into  consideration  in  esti- 
mating the  redemption  price  of  rent 
29 1.  L.  T.  R.  11 
See  Land  Law  Acts— Redemption  of  Rent 
Act,  1891.    26. 

QUARRYING — Stones  for  labourers'  cottages — 
Blasting 

[1911]  1  I.  R.  1  ;  45  I.  L.  T.  R.  133 
See  Labourers  (Ireland)  Acts.    11. 


QUARTER   SESSIONS. 

See  Justices — Quarter  Sessions. 

Appeal     against      rates  • —  Dismissal  — 

Certiorari 

[1904]  2  I.  R.  374  ;  38  I.  L.  T.  R.  108 
See.  Local  Government — Rates.    7. 

Appeal  from  order  of  Justices  refusing  to 

renew     spirit     grocer's    licence — Evi- 
dence— Maj  orit\ — Poll 

[1908]  2  I.  R.  124.  137 
-See  Licensing  Acts— Offences.    50. 

Appeal  to—  Order  granting  certificate  for 

renewal  of  publican's  licence 

[1905]  2 1.  R.  101. 112  ; 
37  I.  L.  T.  R.  143,  252  ;  4  N.  I.  J.  R.  76 
See  Practice — Certiorari.    23. 

Certificate  for  new  licence — Made  without 

jurisdiction — Refusal    o/    Inland    Re- 
venue to  comply  with 
[1904]  2  I.  R.  494  ;  37  I.  L.  T.  R.  156 
See    Licensing    Acts — Licensing    Certifi- 
cate.   2. 

-  Certiorari  42  I.  L.  T.  R.  205 

See  Practice— Certiorari.    1. 

Justices — Hearing — Order 

[18961  2  I.  R.  1 
^Sfee  Tithe  Rentcharge— Variation.    3. 
Licensing  sessions — Alleged  bias  of  magis- 
trates 
11904]  2  I.  R.  75  ;  37  I.  L.  T.  R.  202 
See  Justices — Disqualification.    12. 

Petty  Stissions  district  in  two  divisions — 

Appeal  [19061  2  I.  R.  164 

Soe  Justices— Quarter  Sessions.    9. 

Right  of  appeal  to — Order  of  Justices  to 

take    down    dangerous    wall — Towns 
Improvement  Acts    (1913]  2  I.  R.  35  ;' 
46  I.  L.  T.  R.  6 
See  Justices — Quarter  Sessions.    4. 
Voidable       order — Bias — ^Acquittal — Cer- 
tiorari [1906J  2  I.  R.  499 
See  Bias. 
See  Justices— Quarter  Sessions. 


QUESTION    OF    LAW — Interpretation  of  con- 
tract— Disagreement  ot  ]uiy 

[1913]  2  I.  R.  1 
See  Insurance,  Policy  ol.    5. 


QUIET  ENJOYMENT— Covenant  for— Grant 
of  permission  to  affix  posters  on  wall — 
Assignment  of  premises — Permission 
refused  Dy  assignee — Bight  ot  .iction 
against  assignor 
[19151 2 1.  R.  213,  448  ;  50  I.  L.  T.  R.  160 
See  Licence.    3. 
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<IDIT   RENT. 

Exclusive  charge  of         [1900]  2  I.  R.  259 

See  Land  Purchase  Acts — Superior  In- 
terest.   62. 

Payment  for  lengthened  time  by  persons 

not  liable — Covenant — Loist  grant 
L19041 1  I.  R.  474, 480;  38 1.  L.  T.  R.  105, 139 
See  Lost  Grant.    2. 
— —  Redemption    of,    under    Land    Purchase 
Acts  ri9171  1  I.  R.  270 

See  Land  Purchase  Acts — Superior  In- 
terest.   70. 

• Vesting  land,  subject  to,  in  tenants 

311.  L.T.  R.  65 
See  Land  Purchase  Acts — Superior  In- 
terest.   89. 

QUORUM. 

— —  Directors  interested  in  subject-matter  not 
competent  to  form 

[19151 1  I.  R.  345,  358 
See  Company — Debentures,    o. 
■ — —  Special  meeting — Endowed  academy 

[1908]  2  I.  R.  357 
See  Endowed  Academy. 

QUOTATION— Letters— Contract 

[1905]  2  I.  R.  617 
See  Contract.    1. 

QUO   WARRANTO. 

1. OIHce  held  during  pleasure — Secretary 

oj  Grand  Jury — Grand  Jury  (Ireland)  Act  (6  & 
7  Wm.  IV.,  c.  116),  s.  45.]  Qtio  imrranto  does 
not  lie  in  respect  of  the  office  of  secretary  of  a 
grand  jury  m  Ireland,  such  secretary  holding 
office  merely  at  the  will  and  pleasure  of  the 
grand  j  ury.  A  resolution  of  a  grand  juryappoin  t- 
dng  an  officer  to  their  body  is  not  a  matter  for  fiat 
*y  the  Judge  oi  Assize.  E.  {Riall)  v.  Bayly 
Q.  B.,  App.,  11898]  2  I.  R.  335,  350; 
31 1.  L.  T.  R.  173 


QUO  WAHTtMiTO— continued. 

2.  — —  Office  held  during  pleasure— Sargeom 
of  county  infirmary — 5  &  6  Geo.  III.  {Ireland), 
c.  20—61  &  62  Vict.,  c.  37,  «.  15.]  The  office  of 
surgeon  of  a  county  infirmary,  being  held  during 
pleasure,  is  not  one  in  respect  of  which  quo 
warranto  lies.     B.  {Jacob)  v.  Blaney 

Q.  B.,  [1901]  2  I.  R.  93 

3. Provisional    appointment  —  Baronial 

high  constable  and  collector — 6  &  7  Wm.  IV., 
c.  116,  «.  147—11  &  12  Vict.,  c.  26,  *.  32.] 
Where  magistrates  at  Quarter  Sessions  have  de 
facto  elected  a  baronial  high  constable  pro 
tempore  under  6  &  7  Wm.  IV.,  o.  116,  s.  147  : — 
Held,  that  quo  warranto  will  not  lie  to  question 
such  a  temporary  appointment,  notwithstanding 
that  the  person  elected  was  a  magistrate,  and 
so  alleged  to  be  disqualified  under  the  Act  and 
amending  Acts.  B.  v.  Herefordshire  JJ. 
(1  Chitty  700)  followed.  B.  {Gelslon)  v.  Hedder- 
man  and  the  Justices  oj  Limerick 

Q.  B.,  30  I.  L.  T.  R.  74 

45  I.  L.  T.  R.  185  ;  4  N.  I.  J.  R.  122 

See  Local  Government — Election.    6. 

Comity  pension  committee — Chairman- 
Committee     improperly     elected — No 
office  46  I.  L.  T.  R.  224 
See  Local  Government — Election.    8. 

Office  held  at  will  and  pleasure 

35  I.  L.  T.  R.  12  ;  1  N.  I.  J.  R.  43,  73 
See  Local  Government— Election.    4. 

Office  of  chairman  of  rural  district  council 

[1915]  2  I.  R.  375 
See  Local  Government— Election.    15. 

Old  age  pension  committee — Invalid  elec- 

tion of — No  existing  office 
[1913]  2 1.  R.  55  ;  46 1.  L.  T.  R.  224, 277 
See  Old  Age  Pension.    2. 

Relator— Interest  [1909]  2  I.  R.  412 

See  Land  Registry.    53. 
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RABIES. 

Dog  suffering  from — Liability  of  policeman 
shooting.']  Policemen  who  shoot  a  dog  which 
the  municipal  veterinary  inspector  declares  is 
suffering  from  rabies  are  not  liable.  Oliffe  v. 
Buttle  Cir.  Cas.,  Murphy,  3.,  31 1.  L.  T.  514 

RABBITS. 

Trespass  [1900]  2  I.  R.  832 

See  Ferae  Naturae 

Trespass  by  37  I.  L.  T.  R.  123 

See  Trespass.    1. 

Trespass  in  pursuit  of  game — 27  Geo.  III., 

c.  35—27  &  28  Vict.,  c.  67— Tenant 
not  holding  under  a  judicial  tenancy — 
Conveyance  by  tenant  to  landlord  of 
game,  including  rabbits 

[1895]  2  I.  R.  704  ;   29  I.  L.  T.  R.  8 
See  Game.    11. 

RACECOURSE — Sundav  racing  —  Nuisance  — 
Injunction       '         [1899]  1 1.  R.  346  ; 
35  I.  L.  T.  R.  216 
See  Nuisance.    9. 

RACK  RENT. 

Expiration  of  lease.        [1909]  2  I.  R.  436 

See  Revenue — Succession  Duty.    1. 

Lease— Costs  [1900]  II.  R.  1  ; 

33  I.  L.  T.  R.  25 
See  Solicitor— Bill  of  Costs.    157. 

Owner — Public  Health  Acts' 

35  I.  L.  T.  R.  216 
See  Public  Health  Acts.    23. 

Premises  let  at — Abatement  of  nuisance 

[1904]  2  I.  R.  8 
See  Public  Health  Acts.    17. 


RAILWAY. 
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RAILWAY— BARONIAL   GUARANTEE. 

Auditor's  certilicate — Guaranteed  dividend — 
"  Net  profits " — "  Net  receipts  respectively  in 
each  half  year  applicable  to  the  payment  of" 
guaranteed  dividend — Outstanding  liabilities — 
The  Castleisland  Railway  Act,  1872  (35  Vict., 


RAILWAY— BARONIAL  GUARANTEE— con.. 

c.  vii.) — The  Castleisland  Railway  Amendment 
Act,  1874  (37  tb  38  Vict.,  c.  xKv.)—The  Great 
Southern  and  Western  Railway  {Additional Powers 
Act,  1879(42<fc43  Vict.,  c.  xciv.)]  The  Castle- 
island Railway  Company  was  formed  in  1872 
with  a  capital  of  £25,000,  under  35  Vict.,  c.  7, 
amended  by  37  &  38  Vict.,  c.  25,  by  which, 
for  thirty-five  years  after  the  opening  of  the 
Une,  ■'  the  net  profits  of  the  railway  . 
after  payment  of  the  gross  working  expenses 
and  the  interest  payable,  if  any,"  on  moiiey 
borrowed  under  these  Acts,  should  be  "  applied 
to  the  payment  of  dividend  equally  on  the" 
whole  paid  up  share  capital  of  the  company; 
and  whenever  "  the  net  profits  from  the  railway, 
after  making  the  payments  before  mentioned" 
should  not  amount  to  5  per  cent,  per  annum  on 
the  paid-up  share  capital,  the  amount  required 
to  make  up  such  dividend  on  £16,000  (portion 
thereof)  should  become  payable  half-yearly  by 
the  barony  of  Trughenackmy.  Provision  was 
further  made  for  the  appointment  of  an  auditor, 
who  should  from  time  to  time,  in  a  certificate 
in  writing,  "  ascertain  and  determine  the  amount 
of  net  receipts  respectively  in  each  half  year 
applicable  to  the  payment  of  the  said  dividend 
on  the  said  sum  of  £16,000,"  and  should  also 
"  assess  and  determine  the  amount,  if  any, 
necessary  to  be  made  up  and  paid  by  the  said 
barony."  In  1879  (by  42  &  43  Vict.,  c.  94) 
the  undertaking  was  transferred  to  and  vested 
in  the  G.  S.  &  W.  Railway  Co. ;  but  (by  section 
23)  the  baronial  guarantee  under  the  earUer 
Acts  remained  nevertheless  in  full  force.  For 
the  half  year  ending  October,  1895,  the  under- 
taking (which  had  previously  been  worked  at  a 
loss,  and  showed  in  the  revenue  account  a  debit 
balance  from  former  half  years  of  over  £5,000) 
produced  a  net  profit  over  working  expenses  of 
£115  9s.  Id.  The  auditor,  in  his  certificate, 
applied  this  surplus  in  reduction  of  the  out- 
standing debit  brought  forward  in  the  revenue 
account,  and  declared  the  guaranteeing  barony 
liable  to  contribute  the  fuU  dividend  on  the 
guaranteed  portion  of  the  share  capital.  By 
direction  of  the  going  Judge  of  Assize  the  grand 
jury  of  the  county  formally  presented  /  this- 
amount,  and  now,  through  their  secretary, 
applied  to  the  Court  for  a  writ  of  certiorari  to 
remove  and  quash  the  certificate  and  the 
presentment  founded  thereon,  on  the  ground 
that  the  surplus  of  receipts  over  expenditure 
for  the  particular  half  year  was  apphcable,  as 
far  as  it  would  go,  towards  the  payment  of  the 
guaranteed  dividend  for  such  half  year  in  ease  of 
the  guaranteeing  barony.  The  railway  company 
showed   cause  -. — Held,   that   the   auditor   had 
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RAILWAY— BARONIAL  GUARANTEE— con. 

acted  rightly  in  bringing  forward  into  the 
account  for  the  particular  half  year  the  out- 
standing balance  from  former  half  years,  and 
that  the  conditional  order  must  be  discharged. 
Be  Gastleisland  Railway  Co. ;  Be  Fitzgerald 
(Secretary  of  Kerry  Orand  Jury)  and  Kerry 
Presentment  Q.  B.,  [1896]  2  I.  R.  661 

Arbitrator's  certificate 

[1894]  2  I.  R.  691,  716 
See  Tramways  (Ireland)  Acts.    1. 

Working    expenses — Damages   for    negli- 

gence [1994]  2  I.  R.  115  ; 

28  I.  L.  T.  184 
8^  Tramways  (Ireland)  Acts.    5. 

RAILWAY— BOARD    OF   TRADE   RULES. 

Prevention  of  accidents.]  In  the  opinion  of 
the  Railway  and  Canal  Traffic  Commission,  the 
Board  of  Trade  Rule  under  the  Railway  Employ- 
ment (Prevention  of  Accidents)  Act,  1900,  pro- 
hibiting the  use  of  tow-roping  as  a  means  of 
effecting  the  movement  of  vehicles  "except 
where  no  other  reasonably  practicable  means 
can  be  provided,"  allows  the  consideration  of 
expense.  "  Reasonably  practicable  "  means 
reasonably  practicable  under  all  the  circum- 
stances, including  expense.  In  Rule  10,  the 
watchmen  who  are  employed  as  look-out  men 
for  the  purpose  of  protecting  men  working  on  a 
permanent  way  may  be  employed  for  other 
purposes  than  that  of  watchmen.  Rule  10  is 
couched  in  general  terms,  and  is  intended  to 
provide  against  some  peculiar  danger  apart 
from  that  which  afiects  every  railway  servant 
in  the  discharge  of  his  duties.  In  the  Matter  of 
Rules  for  Prevention  of  Railway  Accidents  (Bail- 
way  Commission)     Gibson,  J.,  2  N.  I.  J.  R.  283 

RAILWAY— BY-LAW. 

1.  Ticket — Production  and  delivery. '\    A 

by-law  of  a  railway  company,  duly  sanctioned  by 
the  Board  of  Trade,  declared  that  "  each  passen- 
ger not  producing  or  delivering  up  his  ticket,  will 
be  required  to  pay  the  fare  from  the  place  whence 
the  train  originally  started ;  or,  in  default  of 
payment  thereof,  shall  forfeit  a  sum  not  exceed- 
ing forty  shillings  "  : — Held  (Pigot,  C.B.,  dissen- 
tiente),  that,  although  this  specific  act  was  not 
mentioned  in  the  109th  section  of  the  8  &  9  Vict., 
c.  20,  it  came  within  the  scope  of  the  authority 
given  by  the  108th  section  of  that  Act  to  railway 
companies  to  make  by-laws  "  for  regulating  the 
travelling  upon  the  railway;"  and  that  the 
arrest  of  a  passenger  who  refused  to  show  or 
give  up  his  ticket  at  a  station,  and  whose  name 
and  residence  were  unknown,  was  warranted  by 
the  154th  section  of  the  above  statute.  An  act 
which  may  result  in  an  obstruction  to  the  officers 
of  a  railway  company  is  not  a  "  wilful  obstruc- 
tion," within  the  meaning  of  the  3  &  4  Vict., 
u.  97,  s.  16  ;  to  bring  it  within  that  section,  the 
act  must  have  been  committed  with  a  direct  in- 
tention and  tendency  to  obstruct.  Per  Pigot, 
C.B. — The  power  of  arrest,  for  the  purpose  of 
bringing  the  offender  before  a  Magistrate,  is 
limited  to  violations  of  the  8  &  9  Vict.,  e.  20, 
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the  by-laws  contained  tkerein,  and  of  the  special 
Act  of  the  company.  When  passengers,  travel- 
ling upon  branch  lines  to  the  termini  of  the  main 
line,  have  to  await  the  arrival  of  a  train  upon 
the  main  line  to  reach  their  destination,  the' 
terminus  of  the  main  line  from  which  the  train 
started  is  "  the  place  from  which  the  train 
originally  started."  A  passenger  took  a  ticket 
from  a  station  on  the  Cavan  branch  of  th6 
Midland  Great  Western  Railway  to  Dublin,  and 
was  conveyed  from  the  MuUingar  Junction  to 
Dublin,  by  a  train  which  had  been  specially  dis- 
patched from  Ballinasloe,  in  consequence  of  the 
train  from  Galway  having  broken  down ;  upon 
his  refusal  to  give  up  his  ticket  at  Dublin — Held, 
that  his  fare  from  Ballinasloe  was  rightly  de- 
manded, notwithstanding  that  the  tickets  on  the 
Cavan  line  had  been  inspected  at  the  station 
next  before  Mullingar.  Barry  v.  The  Midland 
Great  Western  By.  Co. 

E.  [1865]  17  I.  C.  L.  R.  103 
2.  — —  Touting  for  custom.]  A  railway 
company  made  a  by-law  under  the  intended 
exercise  of  their  powers  given  by  section  108  of 
the  Railway  Clauses  Act,  1845,  and  of  section  8 
of  the  Regulation  of  Railways  Act,  1889,  for- 
bidding any  person  whilst  on  the  company's 
premises  to  tout,  ply  for,  or  solicit  custom  or 
employment  of  any  description : — Held,  that  the 
by-law  was  unreasonable,  and  therefore  invalid, 
as  it  was  not  expressly  limited  to  such  touting 
as  might  be  noisy  or  disorderly,  or  as  might  be 
a  nuisance  to  the  passengers  or  servants  of  the 
company.  Great  Southern  and  Western  By.  Co. 
V.  Murphy     Co.  Ot.,  Shaw,  J.,  4  N.  I.  J.  R.  92 

RAILWAY—  CARRIAGE   OF    ANIMALS. 

1. Feeding  during  transit — Implied  re 

quest— il  &  42  Vict.,  c.  74,  s.  33.1  Where, 
owing  to  the  length  of  the  journey  or  other 
special  circumstances,  it  is  reasonably  necessary 
that  animals  should  be  fed  during  transit,  a 
request  on  the  part  of  the  consignor  that  the 
railway  company  shall  feed  them  may  be 
implied.  The  company  supplying  food  and 
water  under  such  circumstances  may  recover 
the  additional  charges  made  in  respect  thereof 
from  the  consignor  and  the  consignee  as  pro- 
vided by  41  &  42  Vict.,  c.  74,  a.  33  (5*.  Great 
Southern  and  Western  Bailway  v.  Hourigan 

Cir.  Cas.,  Gibson,  J.,  44  I.  L.  T.  R.  86 

2. Horse — Obligation    of    company    to 

carry — Breach  of  duty. 'I  The  plaintiff  required 
the  defendants,  a  railway  company,  to  provide 
facilities  to  carry  a  horse  to  A.,  where  a  horse 
fair  was  about  to  be  held.  The  defendants 
failed  to  carry  the  horse,  as  they  were  unable  tO' 
furnish  a  horse-box  : — Held,  that  the  defendants 
had  committed  a  breach  of  their  statutory 
duty,  and  were  liable  in  damages  to  the 
plaintiff.  Flaherty  v.  Midland  Great  Western 
Railway  Co.  Clr.  Cas.,  48  I.  L.  T.  R.  216 

3. Through    carriage— Cores«™c«»o»    of 

contract's  By  a  consignment  note  addressed  to 
the  defendant  company  cattle  were  consigned 
from  M.  to  D.    The  note  set  out  that  £2  4s.  was- 
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the  freight  to  be  paid,  which  was  the  freight  to 
D.  The  plaintiff  gave  verbal  directions  at  the 
station  in  J/,  that  the  cattle  were  to  be  forwarded 
to  York.  Across  the  face  of  the  note  were 
written  in  pencil  the  words  "  Via  0.  &  H.,"  and 
at  the  bottom  "  For  Haggans  for  York."  The 
note  was  signed  by  plaintiff  and  retained  by  the 
defendant  company.  On  the  back  certain 
^'  conditions  "  were  set  out,  including  a  condition 
limiting  the  liability  of  the  defendant  company 
"  in  respect  of  live  stock  to  be  booked  beyond 
the  company's  line  by  sea."  : — Held,  that  on  the 
construction  of  the  consignment  note  as  a  whole 
it  amounted  to  a  through  contract  of  carriage 
to  York,  and  that  the  defendants  were  liable  for 
the  safety  of  the  cattle  until  they  reached  that 
place.  Hagan  v.  Sligo,  Leitrim  and  y.  C.  Ry.  Co. 
Co.  Ct.,  48  I.  L.  T.  127 

RAILWAY— CARRIAGE   OF   GOODS. 

1,  By-law — Negligence — Oommon  car- 
riers— Carriage  of  animals  hy  railway  company — 
Waiver  of  by-law  by  conduct — Receiving  dog  im- 
properly secured.]  Where  a  railway  company 
had  a  by-law  as  to  the  carriage  of  dogs  that 
they  would  not  be  responsible  for  the  safe 
carriage  of  such  unless  the  dog  was  secured 
with  a  proper  chain,  collar,  and  muzzle,  and  the 
company  received  a  dog  for  carriage  not  so 
properly  secured,  which  was  lost  in  transit 
through  the  negligence  of  one  of  the  company's 
servants : — Held,  that  the  company  by  their 
conduct  had  waived  the  by-law,  and  were 
responsible  for  the  safe  carriage  of  the  dog. 
Sloan  V.  Great  Northern  Railway  Co. 

Cir.  Cas.,  Johnson,  J.,  33 1.  L.  T.  R.  79 

2.  Condition — Notice  in  writing — Reasonable- 
ness.] A  condition  in  a  contract  of  carriage  by  a 
railway  company  that  claims  in  respect  of 
carriage  of  goods  must  be  made  within  three 
days  after  delivery  is  reasonable,  and  will  be 
■enforced     Leonard  v.  Great  Northern  Ry.  Co. 

Cir.  Gas.,  Palles,  C.B.,  46  T.  L.  T.  R.  220 

3. Delivery  of  goods — Reasonable  time — 

Reasonableness  of  ordinary  traffic  arrangements — 
Contract — Evidence.]  The  defendant  company 
accepted  cattle  of  the  plaintiff  at  Liverpool  at 
1  30  a.m.  for  carriage  to  Manchester.  These 
cattle  left  Waterloo  Station  at  3  40  p.m.,  and 
reached  Manchester  (by  special  train)  at  10 
p.m.  The  defendant  company  published  no 
;time-tables  of  their  arrangements  for  goods 
traffic,  and  the  first  ordinary  goods  train  to 
Manchester  by  which  these  cattle  could  have 
been  conveyed  only  started  from  Liverpool 
(Waterloo)  at  9  30  p.m. : — Held,  that  the  plain- 
tiff could  not  recover  for  breach  of  contract  to 
•carry  the  cattle  within  a  reasonable  time. 
Apart  from  special  contract,  a  consignor  is 
bound  by  the  ordinary  traffic  arrangements  of  a 
railway  company,  whether  published  or  not ; 
and  the  reasonableness  of  such  arrangements 
(which  is  a  matter  for  the  Railway  Commission) 
■cannot  be  submitted  to  a  jiiry.  Where  a  railway 
company  publishes  no  time-tables  of  goods 
liraffic  arrangements,  the  onus  of  inquiry  lies 
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upon  the  consignor,  and  where  a  consignor  has 
delivered  goods  to  a  railway  company  for 
carriage  under  an  open  contract,  representations 
made,  subsequent  to  the  making  of  the  con- 
tract, by  a  servant  of  the  railway  company  not 
proved  to  have  authority  to  make  such  re- 
presentations, are  inadmissible  in  evidence  to 
modify  the  contract.  Tobin  v.  London  and 
North  Western  Railway  Company 

Q.  B.,  [1895]  2  I.  R.  22 

4. Delivery  of  Goods — Reasonable  time.] 

The  delivery  or  risk  note  of  a  railway  company, 
whose  station-masters  were  empowered  to  book 
cattle  through  from  stations  in  Ireland  to  market 
towns  in  England,  contained  a  notice  that  "  The 
Company  will  in  no  case  be  responsible  for  any 
damage  done  to  live  stock  arising  from  over- 
crowding any  waggon,  or  for  the  delivery  of 
cattle  or  live  stock  at  any  particular  time,  or  for 
any  particular  market "  : — Held,  that  such 
stipulation  did  not  qualify  the  implied  contract 
to  deliver  within  a  reasonable  time,  but  only 
prevented  the  question  of  reasonable  time  from 
being  affected  by  the  express  wish  of  the  con- 
signor to  have  his  cattle  delivered  at  a  particular 
time,  or  for  a  particular  market.  The  sailing 
bills  of  a  steam  packet  company,  whose  vessels 
formed  a  link  in  a  through-booking  system,  con- 
tained a  condition  as  follows  : — "  Cattle  to  be 
forwarded  by  this  route  are  received,  subject 
to  this  express  stipulation,  that  if  it  shall  be 
found,  on  the  arrival  of  the  cattle  in  Dublin,  that 
there  is  not  room  for  the  conveyance  of  the  cattle 
by  the  next  ordinary  vessel  of  the  London  and 
North  Western  Ry.  Co.  proceeding  to  Holyhead, 
the  company  shall  not  be  bound  to  forward  the 
cattle  until  the  sailing  of  the  ordinary  vessel 
next  following  that  of  the  vessel  in  which  there 
shall  not  be  room  for  the  cattle."  Part  of  a 
contract  to  carry  cattle  was  in  writing — viz.,  the 
above  saiUng  hill,  part  by  parol : — Held,  that  it 
was  a  question  for  the  jury  whether,  upon  the 
evidence,  the  contract  between  the  parties  had 
been  made  subject  to  the  above  stipulation  or 
not.  Mathews  v.  The  Dublin  and  Drogheda  Ry. 
Co  E.,  [1865]  17  I.  0.  L.  R.  87 

5.  Equal  charges — Newspapers  carried  by 

2)assenger  trains — Application  of  section  90  of  the 
Railways  Clauses  Act,  1845  (8  Vict.,  c.  20) — 
Company  bound  by  profession.]  In  an  action 
brought  under  section  90  of  the  Railways 
Clauses  Act,  1845,  complaining  of  inequality  of 
charge  in  respect  of  newspapers  carried  by 
defendants  by  passenger  trains  from  Dublin,  as 
compared  with  newspapers  carried  from  Belfast, 
the  rate  was  a  flat  rate,  irrespective  of  distance, 
for  carriage  over  the  entire  of  the  defendants' 
railway,  and  the  train  times  and  average  length 
that  the  respective  papers  were  carried  were 
different: — Held,  that  (1)  though  there  was  no 
statutory  charge  prescribed,  and  though  the 
defendants  were  not  bound  to  carry  papers  by 
passenger  trains,  still,  as  they  professed  to  do  so; 
section  90  applied  to  preferential  treatment  in 
respect  of  such  papers :  Stone's  Case  ([1904] 
1    K.    B.    689)    discussed    and    distinguished'. 
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{2)  Any  cause  of  action  under  section  90  was  con- 
fined to  the  portion  of  the  line  between  Dublin 
and  Belfast.  (3)  The  circumstances  of  the  traffic 
from  Dublin  and  from  Belfast  were  not  the  same, 
and  the  action  therefore  failed.  Semble,  a  flat 
rate  irrespective  of  distance  is  not  within  the 
Section.  Quaere,  whether  the  mere  circumstance 
that  the  points  of  departure  were  different, 
necessarily  and  as  a  matter  of  law,  would  take 
the  case  out  of  the  section.  The  Denahy  Case 
(11  A.  C.  97)  considered.  Independent  News- 
papers, Limited,  v.  Great  Northern  Railway  Co. 
{Ireland)  Gibson,  J.,  [1913]  2  I.  R.  255 

6. Negligence — A  fowl  killed  by  a  dog.'\ 

Damages  were  awarded  to  the  owner  of  a 
valuable  cock,  consigned  to  a  local  show,  which 
had  been  killed  by  a  dog  placed  in  the  same 
railway  van.  Watsoti  v.  Great  Northern  Railway 
Company       Cir.  Cas.,  Gibson,  J.,  34  I.  L.  T.  131 

7. Negligence — Horse — Suitable  waggon.'\ 

A  colt,  coming  four  years,  was  booked  at  defen- 
dant company's  risk,  at  the  higher  rate,  from 
Ballyhooly  station  to  Cork ;  the  partition  of 
the  box  the  colt  travelled  in  was  not  a  good  one, 
but  was  strained.  The  colt  went  into  the  wagon 
quietly,  but  afterwards  plunged  hard  at  the 
closing  of  the  door  and  some  shunting,  and 
injured  his  head,  fetlock,  joint,  houghs,  and 
tail : — Held,  the  company  were  bound  as  com- 
mon carriers  to  carry  young  colts,  and  were 
bound  to  provide  for  the  natural  fright  of  a 
young  animal  in  being  put  for  the  first  time  in 
a  new  position  in  a  railway  truck,  and  under 
unaccustomed  restraint ;  for  without  vice  the 
young  animal  might  struggle  to  get  free.  Held, 
defendant  company  negligent  in  not  providing 
a  suitable  wagon,  and  a  direction  refused- 
Verdict  for  the  plaintiff.  Barry  v.  Great 
/Southern  and  Western  Railway  Company 

Co.  Ct,  31  I.  L.  T.  241 

8.  Negligence  —  Horse  injured  in  tran- 
sit.'} The  plaintiff  delivered  a  horse  to 
defendant  company  to  be  carried  by  them  from 
Enniskillen  to  Strabane,  and  paid  the  full  rate 
of  carriage.  The  horse  was  injured  during  the 
journey,  but  the  defendants  were  not  guilty  of 
any  negligence,  and  there  was  no  negligence  on 
the  part  of  the  plaintiff  in  the  boxing  and 
securing  the  horse : — Held,  that  inasmuch  as  the 
injuries  arose  from  the  inherent  propensities, 
or  proper  vice,  of  the  horse,  the  defendants  were 
not  liable.  Kendall  v.  The  London  and  South 
Western  Ry.  Co.  (L.  R.  7  Ex.  373)  followed. 
Maguire  v.  Great  Northern  Railway  Co. 

Co.  Ct.,  36  I.  L.  T.  R.  71 

9. Reduced     rates — Condition — Owners' 

risk — Agents —  Negligence —  Damages — Special 
contract — Justand  reasonable  conditions — Reason- 
able time — Or.  XXV.,  r.  2 — The  Railway  and 
Canal  Traffic  Act,  1854  (17  <fc  18  Vict.,  c.  31).] 
The  defendants,  a  railway  company,  carried  the 
plaintiff's  cattle  under  a  special  contract  signed 
by  the  consignor,  which  stated  that  the  company 
had  two  rates  for  the  conveyance  of  cattle  : 
one,  the  full  rate,  when  they  undertook  the 
ordinary  duties  of  carriers  for  hire,  subject  to 
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the  conditions  printed  thereon  and  their 
statutory  rights ;  the  other,  a  reduced  rate, 
when  the  company  received,  carried,  and  de- 
livered at  the  owner's  risk  and  exempt  from  all 
liability  not  occasioned  by  the  wilful  misconduct 
of  their  servants  acting  within  the  scope  of 
authority.  The  plaintiff  elected  the  reduced 
rate.  The  defendants'  servant  promised  the 
plaintiff  that  the  cattle  would  arrive  in  D.  about 
a  certain  time,  which  would  allow  ample  time 
for  said  cattle  to  be  fed  and  rested  before  ship- 
ment to  England.  The  train  arrived  so  late 
that  the  cattle  had  not  time  to  be  fed  and  rested 
before  being  embarked  on  the  steamboat,  and 
arrived  at  their  destination  seriously  injured 
thereby,  one  being  dead.  In  an  action  for 
damage  to  the  cattle  the  defendants  in  their 
defence  relied  upon  the  conditions  in  the  con- 
tract note.  The  plaintiff  in  his  reply  alleged 
that  conditions  relied  on  were  not  just  and 
reasonable,  that  admitting  that  the  cattle  were 
carried  at  the  reduced  rate,  yet  the  full  rate 
was  not  free  from  unjust  and  unreasonable  con- 
ditions : — Held,  that  the  conditions  on  the  con- 
tract note  were  bad,  and  did  not  exempt  the 
company  from  negligence.  Bolland  v.  Water- 
ford,  Limerick,  and  Western  Railway  Company 
Ex.,  31 1.  L.  T.  R,  62 
10. Reduced  rates — Condition — Reason- 
ableness— Claim  to  be  made  within  specified 
time — Railway  and  Canal  Traffic  Act,  1854  (17  db 
18  Vict.,  c.  31),  s.  7 — Parties — Principal  and 
agent — Right  of  agent  to  sue — Amendment  of 
pleadings.]  The  plaintiff  purchased  thirty  head 
of  cattle  at  Moate,  and  had  them  booked  to 
Carlisle,  under  a  through  contract  with  the 
defendant  company.  The  cattle  were  not 
booked  by  the  plaintiff  himself,  but  by  a  man 
sent  by  him,  who  signed  the  contract  note  "  on 
owner's  behalf."  In  the  freight  note,  which 
was  referred  to  in  the  contract  note,  the  plain- 
tiff was  stated  to  be  the  owner.  The  defendants 
have,  as  the  plaintiff  knew,  two  rates  for  the 
carriage  of  live  stock,  a  higher  and  a  lower. 
The  cattle  here  were,  by  plaintiff's  direction, 
sent  at  the  lower.  The  defendants  undertake 
a  more  extended  liability  at  the  higher  rate  ; 
but  in  each  case  the  stock  are  carried  subject 
to  a  condition  that  no  claim  in  respect  of  live 
stock,  for  loss,  injury,  or  delay,  will  be  allowed 
unless  made  in  writing,  in  case  of  injury  or 
delay,  within  three  days  after  delivery,  such 
delivery  to  be  deemed  complete  at  the  termina- 
tion of  the  transit,  or,  in  case  of  loss,  within 
seven  days  after  the  time  when  the  live  stock 
should,  in  the  ordinary  course,  have  been 
delivered.  The  signed  contract  in  the  present 
case  contained  this  condition.  On  the  passage 
between  Dublin  and  Holyhead  fifteen  of  the 
cattle  were  killed  and  fifteen  injured.  The 
dead  cattle  were  sold  by  the  defendants  for  the 
valtie  of  their  hides.  No  claim  in  writing  was 
made  in  respect  of  the  loss  or  injury  within 
either  three  or  seven  days.  The  statement  of 
claim  contained  counts  claiming  damages  for 
breach  of  contract  and  breach  of  duty  in  not 
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safely  carrying  the  cattle,  and  not  providing 
a  proper  vessel,  and  also  counts  in  trover  and 
detinue  in  respect  of  the  dead  animals.  The 
statement  of  defence  relied  on  the  above  con- 
dition as  a  defence  to  all  the  causes  of  action  ; 
and,  as  a  further  defence  on  the  counts  in  trover 
and  detinue,  denied  that  the  cattle  were  the 
plaintiffs,  but  there  was  no  traverse  of  the  plain- 
tiflE's  property  in  the  cattle  in  respect  to  the 
claim  for  not  carrying  safely.  At  the  trial  the 
plaintiff  admitted  that  he  was  not  the  owner 
of  the  cattle  at  the  time  of  the  injury,  but  had 
purchased  them  for  one  C,  since  deceased,  and 
the  jury  found  that  they  were  the  property  of  C 
Before  action  brought,  C.'s  executors  had  made 
a  claim  in  respect  of  the  loss  of  the  cattle. 
Subsequently  an  arrangement  was  made  between 
plaintiff  and  C.'s  executors,  by  which  the  owner- 
ship became  vested  in  plaintiff : — Held  (per 
Lord  O'Brien,  L.C.J.,  and  Wright,  J.,  diss. 
Gibson,  J.),  that  the  plaintiff  was  not  entitled 
to  recover  on  any  of  the  counts,  on  the  ground 
that  the  cattle  belonged  not  to  the  plaintiff  but 
to  C.  ;  that  the  plaintiff,  in  making  the  contract 
with  the  defendants,  was  acting  merely  as  agent 
for  C,  and  defendants  had  notice  of  this  before 
action ;  and  that  the  defendants  should  be 
allowed  to  amend  their  defence  by  traversing 
the  contract  and  the  property  in  the  cattle  in 
relation  to  the  counts  for  not  safely  carrying  ; 
also,  per  Lord  O'Brien,  L.C.J.,  on  the  further 
ground  that  the  condition  in  question  was  just 
and  reasonable.  Held  (per  Gibson  and  Wright, 
JJ.,  diss.  Lord  O'Brien,  L.C.J.),  that  the  con- 
dition in  question  was  not  just  and  reasonable, 
and  no  fair  alternative  being  offered,  was  void. 
Held  also  {per  Gibson  and  Wright,  JJ. ),  that 
such  condition  was  one  "with  respect  to  the 
receiving,  forwarding,  and  delivering  of  animals, 
goods,  or  things"  within  the  meaning  of  the 
7th  section  of  the  Railway  and  Canal  Traffic 
Act.  Dictum  to  the  contrary  of  FitzGerald,  J., 
in  Moore  v.  Great  Northern  Bailway  Company 
(10  L.  R.  I.,  at  p.  106)  disapproved  of.  Held 
(per  Gibson,  J.),  that  the  denial  of  the  plain- 
tiff's property  in  the  cattle  being  confined  in 
the  statement  of  defence  to  the  counts  in 
trover  and  detinue,  the  plaintiff  was  entitled 
to  succeed  on  the  counts  in  contract  for  not 
safely  carrying,  and  that,  having  regard  to  the 
course  of  the  trial,  the  defendants  should  not 
be  allowed  to  amend  their  defence — at  all 
events,  except  upon  terms  of  the  defendants 
paying  all  costs  up  to  the  date  of  amendment. 
Held  (per  Gibson,  J. ),  a  condition  by  a  railway 
company,  that  in  respect  of  animals  booked 
through  by  them  or  their  agents  for  conveyance 
partly  by  railway  and  partly  by  sea,  or  partly 
by  canal  and  partly  by  sea,  the  company  shall 
be  exempted  from  Uability  for  any  loss,  damage, 
or  delay  which  may  arise  during  the  carriage 
of  any  such  animals  by  sea  from  the  Act  of 
God,  the  Queen's  enemies,  fire,  accidents  from 
machinery,  boilers,  and  steam,  and  all  and  every 
other  dangers  and  accidents  of  the  seas,  rivers, 
and  navigation,  of  whatever  nature  and  kind 
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soever,  in  the  same  manner  as  if  the  company 
had  signed  and  delivered  to  the  consignor  a  bill 
of  lading  containing  such  condition,  is  a  just 
and  reasonable  condition.  Murphy  v.  Midland 
Great  Western  (of  Ireland)  Railway  Com/pany 
K.  B.,  [1903]  2 1.  R.  5  ;  37  I.  L.  T.  R.  23,  note 

11. Reduced  rates — Condition  relieving 

from  liability — Contract  made  after  injury — 
Horse-I  The  plaintiff's  horse  was  taken  by  his 
groom  to  Armagh  railway  station,  to  be  sent  to 
Dublin.  A  porter  in  the  employment  of  the 
defendants  tried  to  put  the  horse  into  a  box. 
but  failed  in  the  attempt,  and  the  horse  slipped 
and  received  serious  injuries.  At  the  trial  of  the 
action  the  jury  found  that  these  injuries  were 
caused  by  the  negligence  of  the  defendants, 
but  not,  however,  amounting  to  wilful  miscon- 
duct. The  attempt  to  box  the  horse  was  after- 
wards successfully  carried  out.  The  groom 
then,  after  the  injuries  were  done,  signed  a  con- 
tract in  writing  for  the  carriage  of  the  horse  at 
the  defendants'  reduced  rate,  subject  to  con- 
ditions, one  of  which  was : — "  That  at  the  re- 
duced rate  the  company  carry  at  owner's  risk, 
and  exempt  from  all  liability  not  occasioned  by 
the  wilful  misconduct  of  their  servants,  acting 
within  the  scope  of  their  authority."  There 
was  an  alternative  higher  rate,  under  which 
the  company  undertook  the  ordinary  liabilities 
of  carriers : — Held,  by  the  Queen's  Bench 
Division,  and  by  the  Court  of  Appeal  (Barry, 
L.J.,  diss.),  that  the  defendants  were  not  liable. 
Knox  V.  Great  Northern  Bailway  Company 
Q.  B.,  [  1896]  2  I.  R.  632 ;  29 1.  L.  T.  R.  47  ; 
App.,  [1896]  2  L  R.  641 

12. Reduced  rates — Conditions — Special 

conditions  exempting  from  liability,  except  for 
wilful  neglect  or  misconduct — Non-delivery  of 
goods — Burden  of  proof — Obligation  to  feed 
animals  during  transit — Implied  request — 41  <fc 
42  Vict.,  c.  74,  s.  33.]  Pigs  were  delivered  for 
carriage  from  Sligo  to  Manchester  under  a 
special  contract  at  a  reduced  rate  subject  to  a 
condition  exempting  the  carrying  company 
from  all  liability  (including  liabihty  for  loss, 
injury,  or  delay),  unless  occasioned  by  the 
intentional  and  wilful  neglect  or  misconduct  of 
the  company's  servants  acting  within  the  scope 
of  their  authority.  On  the  lot  arriving  at 
Manchester  some  of  the  pigs  consigned  were  not 
forthcoming.  On  the  trial  of  an  appeal  in  a, 
Civil  Bill  action  for  the  loss  thus  sustained  by 
the  consignor,  the  company  contended  that  on 
proof  of  the  special  contract  they  were  entitled 
to  a  dismiss,  without  giving  any  evidence  as 
to  why  or  how  the  missing  pigs  were  not  de- 
livered : — Held,  on  case  stated  by  the  Judge 
of  Assize,  that  this  contention  could  not  be 
sustained,  and  that  the  plaintiff  on  the  facts 
proved  was  entitled  to  a  decree.  Where  it  is 
the  custom  of  a  railway  company  to  feed 
animals  consigned  to  them  for  carriage  at  the 
expense  of  the  consignor  during  delay  in  transit, 
a  request  under  the  41  &  42  Vict.,  c.  74,  s.  33, 
will  be  implied,  and  the  company  incurs  liability 
for  any  loss  occasioned  by  leaving  the  animals 
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unfed.  Curran  v.  Midland  Great  Western  Rail- 
way {Ireland)  Company  Ex.,  [1896]  2  I.  R.  183 
13.  Regulations— ieiier.]  Where  plain- 
tiff, an  extensive  fowl  dealer,  forwarded  per 
defendant  company's  train  two  boxes  of  fowl, 
and  by  the  same  train  sent  a  letter  (per  train, 
properly  stamped)  of  advice  as  to  the  forwarding. 
The  letter  was  not  delivered  for  a  few  days 
afterwards,  in  consequence  of  which  the  fowl 
were  late  for  the  market  intended  for  them, 
and  plaintiff  lost  considerably : — Held,  that  the 
notice  to  the  public  in  the  regulations  under 
which  the  latter  was  carried  exonerated  the 
company,  and  case  dismissed.  Blanchfield  v. 
Cork,  Bandon,  and  8.  C.  Railway  Company 

Co.  Ct.,  31 1.  L.  T.  100 

14. Special    conditions  —  N egligence.'\ 

Where  injury  occurred  in  transit  to  a  bullock 
owing  to  the  animal  losing  its  footing  in  the 
truck,  and  the  conditions  signed  by  the  plaintiff 
stipulated  that  the  company  should  not  be 
responsible  for  any  loss  or  injury  caused  by 
overcrowding  in  wagons  or  suffocation,  or  being 
trampled  on,  bruised,  or  otherwise  injured  in 
transit  by  each  other  : — Held,  that  the  company 
were  not  liable.  M'Connell  v.  Great  Northern 
Railway  Company 

Cir.  Cas.,  Gibson,  J,  32  I.  L.  T.  R.  12 
15.  — —  Special  conditions  —  Railway  and 
Canal  Traffic  Act,  1854 — Carriage  of  dog.'\ 
Where  a  consignment  note,  signed  by  a  person 
delivering  a  dog  for  carriage  to  a  railway  com- 
pany in  Ireland,  contained  a  condition  providing 
that  the  company  would  not  be  responsible  for 
any  amount  of  damages  for  loss  thereof  or  injury 
thereto  beyond  the  sum  of  £2  unless  a  higher 
value  be  declared,  and  an  insurance  rate  of  £5 
(for  journeys  exceeding  150  miles)  paid  for  every 
£100  over  £2 : — Held,  that  the  insurance  rate 
was  too  high,  and,  consequently,  that  the  con- 
dition with  reference  thereto  was  unreasonable, 
and  did  not  protect  the  railway  company  from 
■liability  to  an  amount  exceeding  £2  in  respect 
of  damage  done  to  the  dog  through  the  negligence 
of  their  servants.  Dickson  v.  Great  Northern  Ry. 
Co.  (18  Q.  B.  D.  176)  followed.  Gallagher  v. 
■Great  Northern  Ry.  Co. 

Cir.  Cas.,  Gibson,  J.,  42  I.  L.  T.  R.  267 

16. Through  booking  contract — Carriage 

over  lines  belonging  to  different  companies — 
•Carriage  partly  hy  sea  —  Agreement  between 
■different  companies — Freight  collected  by  company 
delivering  the  goods — Liability  of  company  de- 
livering the  goods  for  injury  thereto  in  the  absence 
of  proof  that  the  damage  was  done  on  their  line — 
Agency — Authority — Evidence.'\  Goods  were  re- 
ceived from  a  merchant  in  Manchester  by  the 
Lancashire  and  Yorkshire  Railway  Company, 
under  a  through  booking  contract,  to  be  carried 
-for  the  plaintiff,  and  to  be  delivered  to  him  in 
Limerick.  The  goods  were  carried  from  Man- 
chester to  Limerick,  and  there  delivered  to  the 
plaintiff  under  an  arrangement  made  between 
the  various  carrying  companies  concerned,  by 
which  the  freight  was  divisible  amongst  them  in 
proportion  to  the  mileage  traversed  by  each. 
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but  was  to  be  collected  by  the  defendants  from 
the  consignee.  The  goods  were  injured  in 
transit,  but  there  was  nothing  to  show  on  what 
part  of  the  journey  the  injury  occurred.  On  a 
special  case  stated  by  the  Lord  Chief  Baron  at 
the  Assizes,  on  the  hearing  of  an  appeal  from  a 
dismiss  on  the  merits  of  a  Civil  Bill,  brought 
to  recover  damages  from  the  defendants  for 
breach  of  contract  to  carry  from  Manchester  to 
Limerick: — Held,  by  the  Court  of  Appeal 
(affirming  the  decision  of  the  Queen's  Bench 
Division),  that  there  was  no  evidence  that  the 
through  booking  contract  was  made  by  the 
Lancashire  and  Yorkshire  Railway  Company 
as  agents  of  the  defendants,  and  that  therefore, 
in  the  absence  of  proof  that  the  injury  was  done 
on  the  defendant's  line,  the  defendants  were  not 
liable.  Tuohy  v.  Great  Southern  and  Western 
Railway  Company  Q.  B.,  [1898]  2  I.  R.  789  ; 
App.,  [1898]  2  I.  R.  801  ;  32 1.  L.  T.  R.  139 

17. Undue  preference — Rebate  given  to 

rival  trader — Other  services  performed  by  rival 
trader.']  H.  R.  G.  was  a  miller  in  Kilrush.  He 
was  also  managing  director  of  a  steamship  com- 
pany trading  between  Limerick  and  Kilrush. 
The  company  was  a  one-man  company,  and  was 
in  reality  owned  and  managed  entirely  by 
H.  R.  G.,  though  separate  accounts  were  kept 
of  the  milling  business  and  the  carrying  business. 
The  6.  S.  &  W.  Ry.  Co.  entered  into  a  contract 
with  the  steamship  company  managed  by 
H.  R.  G.  that,  in  consideration  of  H.  R.  G. 
sending  all  the  Kilrush  and  district  goods  traffic 
for  Dublin  and  England  via  Limerick  and  the 
G.  S.  &  W.  Ry.  Co.,  the  latter  company  would 
allow  a  commission  of  Os.  per  ton  on  all  goods 
carried  for  H.  R.  G.'s  steamship  company.  The 
rate  for  grain  on  the  G.  S.  &  W.  Ry.  from 
Dublin  to  Limerick  was  9s.  per  ton,  which  was 
the  freight  paid  by  B.  <fc  Co.,  who  were  grain 
merchants  in  Limerick.  Li  consequence  of  the 
commission  of  6s.  per  ton  paid  by  the  6.  S.  &  W. 
Ry.  Co.  to  the  H.  R.  G.  Steamship  Co.,  H.  R.  G. 
got  grain  to  Limerick  at  a  rate  of  3s.  per  ton. 
B.  <fc  Co.  complained  that  the  arrangement  by 
the  G.  S.  &  W.  Ry.  Co.  with  the  H.  R.  G.  Steam- 
ship Co.  amounted  to  an  undue  preference  in 
favour  of  H.  R.  G. : — Held,  that  the  arrange- 
ment did  amount  to  an  undue  preference. 
Bannaiyne  v.  Gt.  S.   &  W.  Ry.  Co. 

Railway  Commission,  4  N .  I.  J.  R.  286 

18. Wilful   misconduct — Owner's   risk.} 

The  plaintiff  delivered  to  the  defendants,  a  rail- 
way company,  perishable  goods  to  be  carried  to 
Manchester,  upon  the  terms  that  the  plaintiff,  in 
consideration  of  his  being  charged  a  reduced  rate 
below  the  defendants'  ordinary  rate,  relieved 
the  defendants  from  all  liability,  &c.,  "  except 

upon  proof,  &c of  wilful  misconduct  on 

the  part  of  the  company's  servants."  The  defen- 
dants forwarded  the  goods,  but  by  mistake  put 
them  out  at  Chester  station,  in  consequence 
whereof  the  arrival  at  their  destination  was 
delayed,  and  plaintiff  suffered  damage  : — Hdd, 
that  although  there  was  evidence  of  negligence 
there  was  no  wilful  misconduct  and  defendants 
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were  not  liable.  Millar  v.  Midland  GreatWestern 
By.  Go.     Cir.  Cas.,  Gibson,  J.,  5  N.  I.  J.  R.  202 

Land  and  sea  carriage — Contract,  where 

entered  into      [1894]  2  I.  R.  208,  223 
See  Carrier.    5. 

—  Remitting  [1895]  2  I.  R.  469  ; 

29  I.  L.  T.  296 
See  Practice — Remitting.    87. 

RAILWAY— LEVEL  CROSSING. 

1. Accommodation    road  —  Stratjing 

animals  —  Obligation  to  lock  gates — Railways 
Clauses  Consolidation  Act,  \^5  (8  <fc  9  Vict.,c. 
20),  ss.  47,  61,  68.]  Section  68  of  the  Railways 
Clauses  Consolidation  Act,  1845,  provides  that 
for  the  accommodation  of  owners  and  occupiers 
of  lands  adjoining  a  railway,  the  company  shall 
make  and  maintain  inter  alia  such  and  so  many 
convenient  gates,  &c.,  leading  to  or  from  the 
railway  as  shall  be  necessary  for  the  purpose  of 
making  good  any  interruptions  caused  by  the 
railway  to  the  use  of  the  lands.  The  plaintiff's 
animals,  without  any  negligence  on  his  part, 
left  his  lands  by  a  private  accommodation  road 
which  the  defendants'  railway  crossed  on  the 
level,  amd  passed  through  a  gate  erected  by 
defendants  on  to  the  railway,  and  were  killed 
by  a.  passing  train.  There  was  no  evidence  of 
defect  in  the  gate.  For  over  twenty  years  the 
gate  had  been  kept  locked,  but  shortly  before  the 
occurrence  the  keys  had  been  taken  up  from  the 
adjoining  occupiers  by  the  company  in  order  to 
replace  the  locks.  The  locks  had  not  been 
replaced  and  the  gates  were  unlocked  at  the 
time  : — Held,  that  there  was  no  obligation  upon 
the  defendant  company  to  keep  the  gates 
looked.  Buddy  v.  Great  Northern  Baflway 
(Ireland)  K.  B.,  50  I.  L.  T.  R.  37 

[See  note  Be  M'llhinney  v.  Londonderry  and 
Lmigh  Swilly  By.  Co.,  50  I.  L.  T.  R.  39.] 

2.  Accommodation  works — Agricultural 

user  of  land — Change  of  condition — Opening 
quarry — Traction  engine — Bailways  Clauses  Con- 
solidation Act,  1845  (8  Vict.,  c.  20),  ss.  68,  73.]  A 
level  crossing  was,  pursuant  to  section  68  of  the 
Railways  Clauses  Consolidation  Act,  184.5  (S 
Vict.,  c.  20),  made  over  a  railway  which  inter- 
sected lands  used  as  an  ordinary  farm.  The 
crossing  was  rarely  used,  and  then  only  for 
farming  purposes.  Many  years  after  the  land- 
owner opened  a  quarry,  and  sought  to  draw  the 
stones  by  means  of  a  traction  engine  and  wagons 
over  the  crossing.  The  engine  was  nearly  as 
broad  as  the  gates  of  the  crossing,  and  evidence 
was  given  that  by  reason  of  the  situation  of  the 
railway,  and  the  nature  of  the  road  approaching 
to  the  crossing,  the  latter  was  unsuitable  for  a 
traction  engine,  and  that  the  user  contemplated 
would  involve  danger  to  passing  trains  : — Held, 
by  the  Vice-Chancellor  and  the  Court  of  Appeal, 
that  the  landowner  was  not  entitled  to  use  the 
crossing  in  the  manner  contemplated,  and 
that  he  should  be  restrained  by  injunction  from 
so  doing.  Great  Northern  Bailway  Company  v. 
M'Alister       V.-C,  App.,  [1897]  1  I.  R.  587,  602 


RAILWAY— LEVEL  CROSSUtG— continued. 
•  Injury    to — Negligence — Action    not    dis- 
connected with  contract — Costs 

[1897]  2  I  R.572 
See  Solicitor- Bill  of  Costs     2. 

RAILWAY— LIABILITY. 

Dangerous  fence — Liability  to  maintain  fence.] 
A  railway  company  is  under  no  liability  to 
scour  a  grip  or  drain  on  their  lands  so  as  to 
prevent  its  being  a  source  of  danger  to  cattle 
grazing  on  the  adjoining  lands.  Bamsholtom  v. 
Great  Southern  and  Western  Bailway  Company 
Cir.  Cas.,  Madden,  J.,  28  I.  L.  T.  R.  68 

RAILWAY— PASSENGER. 

1.  Delay — Breakdown.']    Where  plaintiff 

claimed  £10  as  damages  owing  to  his  having 
missed  a  concert  by  reason  of  a  breakdown  on  the 
defendant  company's  line  : — Held,  the  company 
were  liable  for  damages  in  the  amount  claimed. 
French  v.   West  Clare  Bailway  Company 

Co.  Ct.,  31 1.  L.  T,  140 

2.  Delay — Carriage  door  unopened.]    F.. 

a  fish  vendor,  travelling  on  the  defendant 
company's  line  by  a  night  mail  to  catch  a  morn- 
ing market,  on  reaching  the  terminus  was  unable 
to  alight  owing  to  the  door  being  locked.  The 
train,  by  which  she  was  the  only  passenger, 
was  shunted  into  a  station  yard,  and  she  was 
detained  for  two  hours,  in  consequence  of  which 
she  lost  her  market : — Held,  that  the  defendant 
company's  servants  were  guilty  of  negligence 
in  not  opening  the  door  of  the  train.  Franklin 
V.  Waterford  and  Limerick  Bailway  Company 

Co.  Ct.,  31  I.  L.  T.  140 

3.  Detention  of — Master  and  servant — 

Employer's  liability — Act  of  servant  ordinarily 
within  the  scope  of  his  authority,  but  done,  for 
the  purpose  of  his  employer,  under  circumstances 
that  rendered  it  unjustifiable.]  The  plaintiff,  a 
passenger  on  the  defendant  company's  line, 
alighted  at  the  station  next  before  that  for  which 
his  ticket  was  issued.  He  refused  to  give  up 
his  ticket,  alleging  that  he  was  breaking  his 
journey,  but  offered  his  name  and  address. 
The  station-master  thereupon  locked  the  only 
door  leading  out  of  the  station,  and  detained 
the  plaintiff  a  considerable  time,  until  his  ticket 
was  given  up.  On  new  trial  motion  in  an  action 
against  the  company  for  false  imprisonment : — 
Held,  that  the  locking  of  the  door  being  an  act 
of  a  class  ordinarily  within  the  scope  of  the 
station-master's  authority,  and  having  been 
done  under  circumstances  that  rendered  it  un- 
justifiable, in  the  course  of  the  servant's  employ- 
ment, and  for  the  purpose  of  the  railway  com- 
pany, his  employers,  the  company,  were  respon- 
sible.  Farry  v.  Great  Northern  Bailway  Company 

Q.  B.,  [1898]  2  I.  R.  352 

4.  Injury  to — Negligence.]     Where  the 

plaintiff,  a  young  woman,  endeavouring  to  pass 
from  the  platform  of  the  railway  station  after 
leaving  the  train,  was  met  by  a  crowd  of  ticket 
holders  rushing  to  take  their  seats,  and  was 
unable  to  make  progress,  there  being  only  one 
door,  and  as  a  result  of  the  conduct  of  the  porter 
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BAIL  WAY— P  ASSENGER— coM<i«me(i. 
in  attempting  to  push  the  crowd  back  from  the 
edge  of  the  platform,  plaintiff  was  knoclced 
down  between  the  carriages  and  injured  : — tldd 
(Barry,  L.J.,  diss.),  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  railway  company 
fit  to  be  submitted  to  a  jury,  and  that  the  ver- 
dict for  the  plaintiff  should  be  set  saide  and  one 
entered  for  the  defendants.  Plunkett  v.  D.  W.  <* 
ir.  Railway  Company  App.,  29  I.  L.  T.  153 

5.  — —  Injury  to — Negligence — Stopping  train 
outside  platform.']  Where  a  train  stopped  at  a 
station  in  such  a  position  that  one  of  the  end 
carriages  was  not  on  a  level  with  the  platform  ; 
and  a  passenger  in  alighting  from  the  carriage 
stepped  into  a  drain,  which  could  not  be  seen 
owing  to  the  darkness  of  the  night,  and  was 
seriously  injured  thereby: — Held,  that  there 
was  negligence  on  the  part  of  the  company  in 
not  stopping  the  train  in  such  a  position  that  the 
passengers  could  alight  with  safety.  McAleese  v. 
Northern  Counties  Railway  Company 

Cir.  Cas.,  Palles,  C.B.,  31 1.  L.  T.  R.  140 

6. Overcrowding  —  Negligence.']      Some 

men  in  a  state  of  intoxication  rushed  into  a 
railway  carriage,  already  containing  its  full 
complement  of  passengers,  and  insisted  on 
crushing  and  getting  seats,  with  the  result  that 
there  was  a  fight  between  them  and  some  other 
occupants  of  the  carriage.  The  plaintiff,  a  lady, 
in  a  state  of  terror,  fainted,  and  suffered  for 
some  time  afterwards  from  great  nervous 
prostration : — Held,  that  the  railway  company 
were  not  liable,  inasmuch  as  the  injury  was  not 
the  direct  result  of  the  overcrowding,  even 
though  there  was  negligence  on  the  part  of  the 
company  in  permitting  the  men  to  enter  the 
compartment.  Kerr  v.  Belfast  and  County 
Down  Railway  Gom,pany 

Cir.  Cas.,  31  I.  L.  T.  177 

7.  Subscription  tickets — Condition — Pas- 
senger's luggage — Undue  preference.]  Conditions 
imposed  by  a  railway  company  on  the  issue  by 
them  of  monthly  subscription  tickets  that 
"no  subscriber  shall  be  entitled  to  carry  free 
of  charge  any  merchandise  or  articles  of  any 
kind  for  hire  or  profit,  or  for  the  use  of  any 
person  or  persons  other  than  the  subscriber," 
and  that  "  the  directors  reserve  to  themselves 
the  right  of  declining  to  renew  the  subscription 
ticket  of  any  person  who  refuses  to  comply  with 
any  of  the  regulations  herein  set  forth,"  are  fair 
and  reasonable  conditions.  A  railway  company 
is  entitled  to  decline  to  renew  the  subscription 
ticket  of  a  subscriber  who  refuses  to  abide  by 
the  former  of  such  conditions.  Morrison  v. 
County  Down  Ry.  Co. 

Railway  Commission,  4  N.  I.  J.  R.  295 

8. Ticket — Condition.]  Where  a  pas- 
senger travelling  on  the  ticket  of  a  particular 
railway  company  does  not  know  that  the  ticket 
has  on  its  face  the  statement  "  this  ticket  is 
issued  subject  to  the  conditions  in  the  company's 
time  table,"  but  knows  in  a  vague  and  general 
way  that  the  ticket  is  issued  subject  to  some 
conditions,  without  knowing  what  these  con- 
ditions   specifically    are,    he    is,    nevertheless. 


RAILWAY— PASSENGER— comfmwed. 

bound  by  them.     Tagnart  v.  Northern  Counties 

Bailioay  Company 

Cir.  Cas.,  Palles,  C.B.,  31 1.  L.  T.  404 

9.  Ticket — Return  ticket — Non-transfer- 
able— Intention  to  defraud — Form  of  summons.] 
According  to  a  by-law  of  the  complainant  com- 
pany, return  tickets  were  not  transferable,  and 
any  person  attenipting  to  travel  on  a  transferred 
return  half  ticket  was  liable  to  a  penalty  of  40s. 
The  defendant  was  found  so  travelling,  and  the 
complainants  issued  a  summons  against  him  in 
the  words  of  the  by-law,  but  not  alleging  that 
he  so  travelled  with  intent  to  defraud  the  com- 
plainants or  avoid  payment  of  the  fare : — Held, 
that  the  magistrates  had  rinhtly  refused  to  con- 
vict. Great  Northern  Railway  Comvany  v.  Clarice 
Q.  B.,  32  I.  L.  T.  R.  138 

10. Ticket —  Week-end  ticket.  ]    A  traveller 

took  a  "  Saturday  to  Monday  "  ticket  subject  to 
the  by-laws,  regulations,  time  tables,  notices,  &c. , 
of  the  company.  He  was  told  that  he  could  re- 
turn on  it  up  to  Monday.  It  was  available  by 
all  afternoon  trains  on  Monday  except  the 
limited  mail.  He  never  read  the  by-laws, 
regulations,  or  notices,  and  was  not  aware  of  the 
exception.  Returning  by  the  limited  mail  ex- 
cess fare  was  demanded,  which  he  refused  to 
pay : — Held,  that  he  took  an  extraordinary 
ticket,  with  ordinary  conditions,  which  the 
company  had  taken  reasonable  precaution  to 
bring  home  to  him.  Cork,  Bandon,  and  S.  C. 
Railway  Com'pany  v.  Wolfe 

Cir.  Cas.,  Murphy,  J.  31  I.  L.  T.  41S 

11.  Wilful  obstruction — Refusing  to  pro- 
duce ticket — Pleading — Practice — Grounds  of  new 
trial  motion — Railway  Regulation  Act,  1840,  s.  16 
— Or.  XXXIX.,  r.  3.]  Mere  refusal  to  produce 
a  railway  ticket,  even  although  persistent,  does 
not  justify  removal  and  arrest  under  section  16 
of  the  Railway  Regulation  Act,  1840,  but  where 
the  circumstances  are  such  as  would  support 
a  finding  by  the  jury  that  there  has  been  wilful 
obstruction  or  impeding  of  the  servants  of  the 
railway  company,  justification  under  section  J  6 
is  a  good  defence.  Or.  XXXIX.,  r.  3,  requires 
that  the  notice  of  a  new  trial  motion  shall  set 
out  "  the  grounds  upon  which  the  application 
is  made,  and  whether  all,  or  part  only,  of  the 
verdict  or  findings  is  complained  of;"  but  in 
a  proper  case  the  Court  may  grant  relief,  not- 
withstanding that  this  rule  is  not  strictly 
adhered  to.  Mere  inconsistency  of  findings  is 
not  per  se  a  sufficient  ground  for  setting  aside  a 
verdict.  M'Clean  v.  Great  Southern  and  Western 
Ry.  Co.  App.,  42  I.  L.  T.  R.  239 

RAILWAY— PASSENGERS'    LUGGAGE. 

1.     Cloak  room — Bailment — Deposit — 

Ticket — Conditions — Knowledge.]  On  the  deposit 
of  a  package  at  the  cloak-room  of  a  station  on  the 
defendant  company's  Hne,  a  charge  was  made 
of  one  penny,  and  the  depositor  received  a  ticket 
on  the  face  of  which  was  printed  the  following 
words  "  This  ticket  is  issued  subject  to  the  con- 
ditions stated  on  the  back  hereo£  The  company 
will  not  be  responsible  for  any  package  exceeding 
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the  value  of  £5  "  ;  and  on  the  back  there  was  a 
similar  condition.  The  plaintiff  deposited  a 
trunk  exceeding  the  value  of  £5  in  the  defen- 
dants' cloak-room,  paid  one  penny,  and  received 
a  ticket.  The  bag  was  lost  or  stolen.  In  an 
action  to  recover  its  value,  the  plaintiff  swore 
■that  she  took  the  ticket  without  reading  it,  but 
that  she  saw  there  was  printing  on  it : — Held, 
tfiat  the  defendants  had  done  that  which  was 
Teasonably  sufficient  to  give  the  plaintiff  notice 
of  the  condition,  and  that  she  could  not  recover. 
Hoey  V.  Great  Northern  Railway  Go. 

Andrews,  J.,  1  N.  I.  J.  R.  164 

2. Liability  for   loss   of.]     Where   the 

plaintiff,  a  passenger  on  the  defendant  com- 
pany's line,  handed  her  luggage  to  a  porter  in 
-the  defendants'  service,  telling  him  her  proposed 
destination,  and  he  put  it  into  the  van  without 
jiabelling  it: — Held,  that  although  the  luggage 
did  not  bear  the  name,  address,  or  destination 
of  the  plaintiff,  the  defendants  were  liable  for 
the  loss  of  it,  as  it  was  the  porter's  duty  to  label 
it  before  putting  it  into  the  van.  Wallis  y.  The 
Great  Northern  Railway  Company 

Cir.  Gas.,  Johnson,  J.,  32  I.  L.  T.  R.  116  : 
3  N.  I.  J.  R.  327 

3. "  Personal  luggage  " — Sewing  ma- 
chine.'] A  sewing  machine  carried  on  a  railway 
by  a  lady  who  is  not  a  professional  seamstress  is 
personal  luggage.  Shannon  v.  Midland  Great 
Western  Railway  Company 

Co.  Ct.,  App.,  Madden,  J.,  33  1.  L.  T.  R.  32 

4. Ticket  to  travel  beyond  defendants' 

line — Conditions  not  disclosed  on  ticket — Reason- 
able notice.]  The  plaintiff's  luggage  was  lost  on 
the  railway  at  a  place  beyond  the  defendants' 
line,  to  which  the  plaintiff  had  taken  a  through 
ticket,  on  the  face  of  which,  in  minute  type, 
was  a  reference  to  the  regulations  and  conditions 
of  the  defendants  as  binding  the  passenger ; 
and  by  such  conditions  the  defendants  provided 
that  they  were  not  to  be  liable  for  loss  occurring 
beyond  their  own  railway.  The  plaintiff  did  not 
read  the  printed  matter,  and  could  not  have 
learned  the  condition  without  special  inquiry : — 
Held,  that  the  defendants  failed  to  do  what  was 
reasonably  sufficient  to  give  the  plaintiff  notice 
of  the  restriction  of  liability,  and  that  the  plain- 
tiff was  entitled  to  recover  from  them  the  value 
of  the  lost  luggage.  Rowntree's  Case  ([1894], 
App.  Gas.  217)  followed.  Zunz's  Case  (L.  E. 
4  Q,  B.  539)  and  Burkes  Case  (5  C.  P.  D.  1) 
distinguished.  Ryan  v.  Great  Sov.tJiern  and 
Western  Railway  Company 

Cir.  Gas.,  Gibson,  J.,  32  I.  L.  T.  R.  108 

RAILWAY— PREMISES. 

Trespass — Exclusion  of  car-drivers  from 
station.]  Where  the  complainants  charged  the 
defendant  at  Petty  Sessions  for  trespassing  on 
their  yard  and  premises,  and  for  refusing  to  leave 
when  requested  to  do  so,  and  the  magistrates 
refused  to  convict,  and  dismissed  the  oifiiarge  on 
the  merits  : — Held,  on  a  case  stated,  that  the 
magistrates  must  convict.  Great  Northern  Ry. 
Co.  V.  Connelly  K.  B.,  2  N.  I.  J.  R.  63 


RAILWAY— SEPARATE   UNDERTAKING. 
Extension  —  "Separate     undertaking"   — 

Liability  of  company  to  contractor  for  cost  of  con- 
struction of  separate  undert-iking.]  A  railway 
company,  originally  constituted  by  an  Act  of 
1846,  were,  by'an  Act  passed  in  1897,  empowered 
to  make  and  maintain  extension  railways.  The 
Act  of  1897  provided  that  the  railways  thereby 
authorised  should  be  "  constructed  and  main- 
tained and  worked  by  the  companv  as  a  separate 
undertaking,"  with  "  separate  share  or  stock  or 
loan  capital,"  and  that,  "  as  between  the  general 
undertaking,' '  and  the  "  separate  undertaking  " 
working  expenses  should  be  paid  by  the  revenue 
of  the  "  separate  undertaking."  The  company, 
for  the  purposes  of  the  separate  undertaking, 
was  empowered  to  issue  shares,  stock  or  deben- 
ture stock  not  exceeding  a  specified  amount. 
Such  mortgages  or  debenture  stock  were  to  be 
charged  exclusively  upon  the  separate  under- 
taking. Separate  registers  of  proprietors  and  of 
receipts  and  payments  of  the  extension  railway 
were  to  be  kept  by  the  company.  Power  was 
also  given  to  the  company  and  another  railway 
company,  with  whose  system  it  was  proposed 
to  connect,  with  the  authority  of  three-fourths 
of  their  shareholders  in  general  meeting,  to 
subscribe  towards  the  capital  of  the  separate 
undertaking.  In  the  year  1899  the  company, 
"  acting  under  the  authority  vested  in  them  " 
by  the  Act  of  1897,  agreed  with  the  appellants 
for  the  construction  of  the  extension  railway, 
and  an  agreed  balance  with  interest  became  due 
to  the  appellants  on  that  contract,  for  which 
they  sued  the  company.  The  Court  of  Appeal, 
affirming  an  order  of  the  King's  Bench  Division, 
having  given  judgment  for  the  appellants,  such 
judgment  "  to  operate  against  and  be  levied 
out  of  the  property "  of  the  separate  under- 
taking : — Held  (Lord  Ashbourne  dissenting),  that 
the  appellants  were  entitled  to  an  unrestricted 
judgment.  In  re  Ogilvie  (L.  E.  7  Ch.  App.  174) 
approved.  Pearson  v  Dublin  <fe  S.  E.  Ry.  Co, 
H.  L.,  43  I.  L.  T.  R.  104 


RAILWAY— TRAVERSE. 

1. Challenge — Right   of   each  party    to 

challenge  six  jurors — Juries.  Procedure  Ireland) 
Act,  1876  (39  tfc  40  Vict.,^  c.  78),  s.  10.]  A 
traverse  is  a  civil  proceeding  on  the  Crown 
side,  and  under  section  10  of  the  Juries  Act, 
1876,  each  party  is  entitled  to  challenge  six 
jurors.  Boyd  v.  Dublin,  WicKlow,  and  Wexford 
Railway 

Cir.  Cas.,  Johnson,  J.,  36  I.  L.  T.  R.  143 

2. Time    of    traversing — Railway    Act, 

1851 — "'Next  subsequent  assizes" — Notice  of 
traverse  entered  too  late.  XTnder  section  26  of  the 
Railway  (Ireland)  Act,  1851,  a  notice  of  traverse 
must  be  served  for  the  next  assize  of  the  county 
in  which  the  lands  are  situate,  or,  where  the 
assize  is  held  within  less  than  twenty-one  days 
after  the  giving  of  the  certificate,  for  the  next 
subsequent  assize.  Semble,  this  statutory  pro- 
vision cannot  be  waived  by  the  parties,  and 
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"there  is  no  jurisdiotion  to  hear  a  traverse  which 
'has   been   entered  late.      Forsythe   v.    Belfast 
Water  Commissioners,  die.  ;  Rice  v.  Belfast  Water 
'Commissioners 

Cir.  Cas.,  Wright,  J.,  41 1.  L.  T.  R.  71 
RAILWAY. 

Abandonment — Superfluous  lands 

[1897]  1 1.  R.  307,  315  ;  31 1.  L.  T.  131 
See    Lands    Clauses    Acts— Compulsory 
Powers.    9. 
■ Aooommodation  works — Award,   enforce- 
ment of  [19081 1 1.  R.  321 
See  Land  Clauses  Acts — Compensation.  2. 

Action  against  under  reverter  clauses  of 

Acts  of  Parliament     36  I.  L.  T.  R.  162 
See  Statute.    1. 

Act  of  servant  resulting,  through  inter- 

vening act  of  third  party,  in  personal 
injuries  [18971  2  I.  R.  301,  313 

See  Master  and  Servant — Master's  Lia- 
bility.   1. 

Alleged    negligence  in    shutting    door — 

Injury  to  passenger   [1909]  2  I.  R.  330 
See  Negligence.    48. 
— —  Carriage  of  mails — Postmaster-General — 
Demand  [1907]  2  I.  R.  242 

See  Mails. 

Carrier — Liability  for  acts  of  a  third  party 

37  I.  L.  T  R.  23,  25 
See  Negligence.    1. 

Carriage  and  unloading  of  manure  within 

sanitary  district        [1897]  2  I.  R.  340 
See  Public  Health  Acts.    18. 

Claim  by  company  for  malicious  injury — ■ 

Ownership  of  goods  in  shed 

31  I.  L.  T.  215 
See  Malicious  Injury.    19. 

Conditions — ^Wilful  misconduct — Onus  of 

proof  [1901]  2  I.  R.  13 

See  Carrier.    6. 

Conveyance  to — Compensation — Claim  for 

interest — Estoppel 
[1895]  1  I.  R.  169  ;   29  I.  L.  T.  R.  54 
iSee  Lands  Clauses  Acts — Compensation,  (i. 

Evidence  of  negligence — Defective  fence — 

Turntable         [1908]  2  I.  R.  242,  270  ; 
[1909]  2 1.  R.  499  ; 
41  I,  L.  T.  R.  157  ;   43  I.  L.  T.  R.  57 
See  Negligence.    47. 

Injury  to  lands — Application  to  arbitrator 

for  compensation — Mandamus 

17  I.  C.  L.  R.  148 
See  Lands  Clauses  Acts — Compensation.  7. 

Lands  used  as  railway — Rate  under  Towns 

Improvement   (Ireland)    Act,    1854 — 

Conclusiveness  of  description  in  final 

valuation  list     [1913]  2 1.  R.  142, 171; 

46  I.  L.  T.  R.  259  ;  47  I.  L.  T.  R,  1 

See  Local  Government — Rates.    20. 

Legacy  of  stock — Context  of  wiU 

[1897]  1 1.  R.  479 
See  Will— Specific  Legacy.    5. 

Level  crossing — Unreasonable  and  negli- 

gent delay  in  opening  gate — Obstruc- 
tion of  highway         [1895]  2  I.  R.  555 
See  Highway.    12. 


RAILWAY — continued. 

Liability — Fences 

See  Negligence.    25 
— — ■  Light  railway 


41 1.  L.  T.  R,  165 


ri900]  2  I.  R.  341  ; 
341.  L.  T.  R.  51 
See  Tramways  (Ireland)  Acts.    3. 

Mortgage  by — After-acquired  property 

16  I.  C.  L.  R.  201 
See  Mortgage  (General).    2. 

Negligence — Contributory    30  I.  L.  T.  485 

See  Negligence.    10. 

Negligence  30  I.  L.  T.  436 

See  Negligence.    49. 

Negligence — -Admission  of   drunken  man 

on  premises — Injury  to  passenger 
[1905]  2  I.  R.  378,  401;  39  I.  L.  T.  R.  74 
See  Negligence.    50. 

Rating 

iSee  Poor  Rate — Procedure.     6,  7. 
Servant — Inquiry — Serious  and  wilful  mis- 
conduct 36  1. 1.  T.  R.  27 
See  Workmen's  Compensation.    143. 

Shares — Stock — Legacy — Misdescription 

[1896]  1 1.  R.  418 
See  Charity— fJUt  to.    16. 

Station — Sale   of  liquors   at  refreshment 

room  on  Sundays        37  I.  L.  T.  R.  179 
See  Licensing  Acts — Offences.    36. 

Superfluous  lands — Fair  rent 

28  I.  L.  T.  R.  76 
See    Land    Law    Acts  —  Character    of 
Holdins.    91. 

Through  booking — Conditions 

[1900]  2  I.  R.  273  ;   33  I.  L.  T.  R.  113 
See  Carrier.    8. 
— — Valuation— Division  into  separate  rateable 

hereditaments      [1915]  2 1.  R.  319,  328 
See  Poor  Rate — Proceedure.    5. 

Valuation  48  I.  L,  T.  R.  217 

See  Poor  Rate — Procedure.    10. 
Watercourse — Artificial  channel — Prescrip- 
tion [19001  2  I.  R.  325,  340 
See  Easement.    14. 

RAILWAYS  ACT  (IRELAND),  1851— Com- 
pulsory acquisition  of  lands — Maps  or 
plans,  and  schedules — Requisites  of — 
"  Distinct  valuation  to  each  number  " 
[1915]  2  I.  R.  36,  45 
See  Lands  Clauses  Acts— Compulsory 
Powers.    3. 

RAILWAYS    (IRELAND)    ACT,  1864— Extent 
of  incorporation  with  Labourers  (Ire- 
land) Acts 
[1913]  2  I.  R.  193  ;  46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 

RAILWAY  (IRELAND)  ACTS,  1851  and  1866 
See  Lands  Clauses  Acts. 

RATE. 

— — ■  Exemption  —  General    purposes    rate  — 
Pohce  rate  [1913]  2  I.  R.  439 

See  Belfast  Local  Acts.    2. 

3z 
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RATE — continued. 

Mountjoy  Square  rate — Enforcing  pay- 
ment by  receiver  or  sale — Statutory 
remedy  not  exclusive  remedy 

[1914]  1 1.  R.  43 
See  Mountjoy  Square  Act. 

Poor  rate — Debt  payable  out  of — Interest 

on  compensation  awarded  for  land 
compulsorily  acquired  under  Labourers 
Acts — Time  within  which  action  must 
be  brought  [19141 1 1.  R.  297  ; 

48  I.  L.  T.  R.  203 
See  Labourers  (Ireland)  Acts.    39. 
•— —  Rateable  hereditaments — Valuation — Ap- 
peal— Several  tenements  in  occupation 
of  same  owner — Appeal  as  to  valuation 
of  some  only  of  tenements — Railway — 
Division  cuts  separate  rateable  heredi- 
taments [1915]  2  I.  R.  319,  328 
See  Poor  Rate — Procedure.    5. 

Towns  Improvement  (Ireland)  Act,  1854 — 

Lands  used  as  railway — Conclusiveness 
of  description  in  final  valuation  list 

[1913]  2  I.  R.  142, 171  ; 
46  I.  L.  T.  R.  259  ;  47  I.  L.  T.  R.  1 
See  Local  Government — Rates.    20. 

RATE  COLLECTOR. 

Compensation — Change  of  boundaries 

2  N.  I.  J.  R.  109,  191 
See  Local  Government — Officer.    12. 
Dismissal  without  notice — Compensation 

1  N.  I.  J.  R.  118,  233 
See  Local  Government — Officer.    13. 

Distress  by,  under  general  warrant 

45  I.  L.  T.  R.  249 
See  Local  Government — Rates.    11. 

Increased  duties — Increase  in  pay 

[1902]  2  I.  R.  330,637;  [1903]  2 1.  R.  670; 

2  N.  I.  J.  R.  130 
See  Local  Government — Existing  Officer.  9. 

RATED    OCCUPIER— Omission  of  name  from 
rate  book — Claim  to   be  rated — Last 
rate  for  the  time  being  46 1.  L.T.  R.  156 
See  Parliament — Franchise.    158. 

RATEPAYER — Action  by,  to  restrain  county 
council  and  rural  district  council  from 
acting  on  defective  proposal  to  make 
a  road — Necessity  of  joining  Attorney- 
General  [1913]  1 1.  R.  63, 193  ; 
47  I.  L.  T.  R.  51,  53 
See  Local  Government — Roads.    5. 

RATES. 

Appeal — Judge  of  Assize — Jurisdiction 

46  I.  L.  T.  R.  82 
See  Local  Government — Rates.    28. 
— — -  Baronial     guarantee  —  Arrears     due     to 
County  fund — Retrospective  rating 
[1908]  2  I.  R.  160  ;  42  I.  L.  T.  R.  3 
See  Baronial  Guarantee,    i. 
See  Local  Government — Rates. 

■■  Borough. 

See  Cases  under  Municipal  Corporation 
— Rates. 


RATES — continued. 

— ■ — •  Buildings — Valuation — Principle  of  assess- 
ment [1907]  2  I.  R.  112 
See  Poor  Rate — Procedure.    1. 

Charge  on  [1897]  1  I.  R.  272 

See  Poor  Lawr — Guardians.    1. 

Charitable  purposes  [1914]  2 1.  R.  447 

See  Poor  Rate — Exemption.    9. 
— • —  Claim  to  be  rated — Supplemental  list 

[1910]  2  I.  R.  21 ;  44  L  L.  T.  R.  26 
See  Parliament — Franchise.    164. 

Compensation  for  criminal  injuries — Esti- 

mates— Financial  year 

[1908]  2  I.  R.  176  ;  42  I.  L.  T.  R.  40 
See  Malicious  Injury.    27. 

Conditions  of  sale — ^Apportionment — Poor 

rate — Municipal  rate 

[1910]  1  I.  R.  38 
See  Vendor  and  Purchaser — Conditions  ol 
Sale.    1. 

County  borough — General  purposes  rate — 

HaJf-rents 

[1914]  2  L  R.  33  ;  48  I.  L.  T.  R.  79 
See  Local  Government — Rates.    16. 

County  council — Invalid  rate — Distress  by 

rate  collector — Liability  of  rate  col- 
lector— Liability  of  county  council 

[1914]  2  L  R.  41,  495 
See  Local  Government — Rates.    19. 

Deduction    for    poor   rate — Omission    to 

make,  for  number  of  years — Ignorance 
of  law — Presumption  of  lost  deed 

[1913]  1  I.  R.  25 
See  Poor  Rate,  Recovery  of.    2. 

Drainage     board — Power     to     levy     for 

damages  and  costs 

[1902]  2 1.  R.  138  ;  35  I.  L.  T.  R.  164 ; 

4  N.  I.  J.  R.  179 

See  Drainage  and  Improvement  Code.    4. 

Drainage  maintenance  rate — Recovery  of 

—Receiver  [1899]  1  I.  R.  374 

See  Drainage  and  Improvement  Code.    2. 

Equitable  receiver  appointed  over 

3  N.  L  J.  R.  145 
See  Practice — Receiver.    27. 

Joint  and  separate  ratings — Aggregation — 

Rated  occupier — Franchise 
[1908]  2  I.  R.  321 ;   42  L  L.  T.  R.  92 
See  Parliament — Franchise.    163. 

Landlord  and  tenant — Rent,   "including 

all  taxes,  charges  and  impositions  pay- 
able out  of  the  premises" — liability 
to  local  "improvement  rate" — 
Limerick  Improvement  Act,  1853 
(16  &  17  Vict.,  c.  cxoiv.) — Towns  Im- 
provement Clauses  Act,  1847  (10  &  11 
Vict.,  c.  34)  [1894]  2  I.  R.  49 

See  Landlord  and  Tenant — Lease.    21. 

Lands  used  as  railway — Partial  exemp- 

tion— Revised  list 

[1913]  2  I.  R.  142, 171 ; 
46  I.  L.  T.  R.  259 ;  47  I.  L.  T.  R.  1 
See  Local  Government — Rates.    20. 
Municipal — Distress — Arrangement  — In- 
junction 28  I.  L.  T.  R.  12 
See  Bankruptcy— Distress. 
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HATES— continued. 

•  New  house  not  rated,  non-payment  of 

45  I.  L.  T.  R,  118 
See  Parliament— Franchise.     60. 

Non-payment    of — Default    of    council — 

Appointing  rate  collector 

45  I.  L.  T.  R.  123 
See  Parliament — Franchise.    122. 

Police  and  bridge — ^Incidence  of 

35 1.  L.  T.  R.  218: 1  N.  I.  J.  R.  191,  260 
See  Landlord  and  Tenant — Rent.    23. 

Poor  rate. 

See  Poor  Rate. 

Poor  rates — Deduction  from  tithe  rent- 

charge 
See  Tithe  Rentcharge — Deduction  from. 

Poor  rate — ^Inooming  tenant  paying  ap- 

portioned  part — Resolution   of   guar- 
dians [18941  2  I.  R.  144 
See  Parliament — Franchise.    159. 

Poor  rate — ^Warrant — Execution 

[1910]  2  I.  R.  681  ;  45  I.  L.  T.  R.  9 
See  Poor  Rate — Recovery  ol.    5. 

Poor  rate — Warrant  to  levy^ — Sheriff 

[1912]  2  I.  R.  57 
See  Poor  Rates — Recovery.    7. 

Rated  occupier — Aggregation  —  Separate 

premises — Belfast  Harbour  Act,  1883 
[1905]  2 1.  R.  574  ;  39  I.  L.  T.  R.  119  ; 
5  N.  I.  J.  R.  135 
See  Belfast  Harbour. 

■ Recovery  of — Towns  Improvement  Act — 

Concurrent  remedies     5  N.  I.  J.  R.  101 
See  Local  Government — Rates.    27. 

Rent  issuing   out   of  premises   used  for 

public  or  charitable  purposes 

49  L  L.  T.  R.  11 
See  Local  Government — Rates.    30. 

Sale  in  bankruptcy — ^Mortgaged  property 

—Deductions  [1900]  2  I.  R.  433  ; 

33 1. 1.  T.  R.  165 
See  Bankruptcy — Sale  by  Court. 

Sandpits — Profits  received  out  of  land 

[1906]  2  I.  R.  473 
See  Sandpits. 

Seed  Potatoes  Supply  Act,  1890 — ^Liability 

of    successive    occupier — Time    within 
which  summons  may  be  brought 

[1895]  2  I.  R.  449 
See  Seed  Potatoes  Supply  (Ireland)  Act, 
1890. 

Statutory  corporation — "  Occupation  "  of 

fishery  worked  at  a  loss 

52  I.  L.  T.  R.  128 
See  Fishery.    4. 
— —  Town — ^Unoccupied    house — LiabiUty    of 
subsequent  occupier 

37  I.  L.  T.  R.  168 
See  Local  Government. — Rates    31. 

Towns   Improvement   Act,    1854 — Infor- 

mality in  making — LiabiUty  for  pay- 
ment of  31  I.  L.  T.  R.  124 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   102. 

Water    rate — Tender — Water    supply    to 

dweUinghouse  [1912]  2  I.  R.  64 

See  Water.    1. 


RATES — continued. 

Writ  for  service  out  of  jurisdiction 

51 1.  L.  T.  R.  14 
See  Practice— Service.    49. 

RATIFICATION. 

Contract  by  agent  for  corporation 

[1896]  1  I.  R.  65 
See  Principal  and  Agent.    3. 

■  Contract  by  alleged  agent 

[1907]  2  I.  R.  462, 474 
See  Principal  and  Agent.    11. 

RATING. 

47  I.  L.  T.  242 

See  Drainage  and  Improvement  Code.    1. 

Insufficiency  of — Amendment — Joint  rated 

occupiers  2  N.  I.  J.  R.  7 

See  Parliament — Franchise.    6. 

RE-  ADMISSION— Solicitor. 
-^  34  I.  L.  T.  302 

See  Solicitor — Re-admission. 

REAL   ESTATE. 

AppUcation  of  principle  of  hotchpot  to 

[1913]  1 1.  R.  343 
See  Settlement — Construction.    27. 

Conversion — Absolute  order  for  sale 

[1914]  1 1.  R.  268 
See  Conversion.    I. 

Conversion — Ademption 

[1913]  1  I.  R.  130,  137,  292,  299,  522  ; 

47 1.  L.  T.  R.  139, 241 ;  48 1.  L.  T.  R.  10 

See  Land  Purchase  Acts — Advance.      33. 

iSeeLand  Purchase  Acts — Conversion.  1, 2. 

Conversion  [1910]  1  I.  R.  13, 18 

See  Conversion.    7. 

Implied  power  of  sale — Executor 

[1905]  1  I.  R.  269 
See  Executor — Powers.    3. 

"  REALIZE." 

[1917]  1 1.  R.  454,  457 

See  Will— Words.    31. 

REALTY     OR     PERSONALTY— Valuation    of 
registered  freehold  land  under  Intes- 
tates Estates  Act     [1918]  1  I.  R.  488 
See  Administration.    3. 

REALTY— STATUTE   OF   LIMITATIONS. 
See  Limitations,  Statute  ol — ReaKy. 


REASONABLE    ALTERNATIVE— Special  con- 
ditions— Carriers 

[1896]  2 1,  R.  632. 641  ;  29 1.  L.  T.  R.  47 
See  Railway— Carriage  ol  Goods.    11. 


REASONABLE   TIME. 

Carriers — Delivery  [1895]  2  I.  R.  22 

See  Railway— Carriage  ol  Goods.    3. 

■  For  completion  of  contract — Trading  with 

enemy  [1917]  2  I.  R.  367 

See  Contract.    22. 
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REASONABLENESS. 

By-law — Lighting  of  vehicles 

[1905]  2  I.  R.  47  ;  39  I.  L.  T.  R.  61  ; 
5  N.  I.  J.  R.  33 
See  By-law.    2. 

By-laws— Public  Health  Act,  1878 

[1901]  2 1.  R.  387  ;  34 1.  L.  T.  R.  216  ; 
1  N.  I.  J.  R.  28 
See  Municipal  Corporation — By-laws. 

By-law — ^Whirligigs  and  swings 

[1904]  2  I.  R.  518  ;   38  I.  L.  T.  R.  86  ; 
4  N.  I.  J.  R.  93 
See  Public  Health  Acts.    4. 

Custom — Building  trade — Surveyor's  fees 

[1899]  2 1.  R.  275 
See  Building  Contract.    6. 


RE-ASSIGNMENT— Licensed  premises 

[1904]  2  I.  R.  298  ;   38  L  L.  T.  R.  92  ; 
4  N.  I.  J.  R.  115 
See  Licensing  Acts — Transfer.    5. 

RECEIPT. 

— —  Aggregate  of  award  exceeding  £60 

[1909]  1 1.  R.  212, 301;  43  I.  L.  T.  R.  41,  215 
See  Labourers  (Ireland)  Acts.    54,  62. 

Compensation — Compulsory  purchase 

[1900]  1  I.  R.  144 ;   33  I.  L.  T.  R.  161 
See  Labourers  (Ireland)  Acts.    54a. 

For  two  sums — Contemporaneous  acknow- 

ledgment of  payment  of  one 
[1908]  2  I.  R.  403  ;  42  I.  L.  T.  R.  64  ; 
[1909]  2  I.  R.  246 ;   43  I.  L.  T.  R.  148 
See  Revenue- Stamp  Duty.    4. 


RECEIVER. 

Appointed  by  mortgagee — Arrears  of  interest 
due  at  date  of  appointment — Duty  to  pay  same — 
Conveyancing  and  Law  of  Property  Act,  1881 
(44  <fc  45  Vict.,  c.  41),  s.  24  (8  iu.).]  A  re- 
ceiver appointed  by  a  mortgagee  under  the 
powers  conferred  by  section  19  of  the  Convey- 
ancing and  Law  of  Property  Act,  1881  (44  &  45 
Vict.,  c.  41),  is  bound  under  section  24  (8)  of 
that  Act  to  pay  arrears  of  interest  due  to  the 
mortgagee  at  the  time  of  the  appointment,  and 
not  merely  interest  accruing  due  after  that  date. 
National  Bank  v.  Kenney 

V.-C.,  [1898]  1 1.  R.  197 
See    Land     Judges'    Court — Receiver  ; 
Practice — Receiver. 

Administration  action — Executor  in  pos- 

session of  testator's  leasehold — Measure 
of  liability  for  rent 

[1912]  2  I.  R.  245,  253 
See  Executor— General.    7. 

Appointed  by  Chancery  Division — Land 

Law  (Ireland)  Act,  1896,  s.  40 
[1901]  1  I.  R.  474  ;  35  I.  L.  T.  R.  83 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    12. 

Appointed    under    Conveyancing    Act — 

Bond— Bight  of  action 

[1901]  1  I.  R.  301.  308 
See  Guarantee.    3. 


to 
33 


RECEIVER- 

— ^—  Appointment     of  —  Secured     creditor  — 
Winding-up  [1896]  1 1.  R.  29  ; 

30  I.  L.  T.  70 
See  Company — Winding-up.    14. 

Appointment    of  —  Statutory    remedy  — 

Winding-up  [1896]  1 1.  R.  265 

See  Company — Winding-up.    17. 

Charges    of   mismanagement  —  Exclusive 

jurisdiction  of  Receiver  Judge 

[1908]  1  L  R.  511 
See  Receiver  Judge. 

Defaulting — Bond — Liability    of    guaran- 

tors— Costs  of  orders  against  receiver 
[1897]  1 1.  R.  464,  575 
See  Principal  and  Surety — Contract.    4. 

DifSculty    arising    in    execution    of    his 

duties — Proper    person    to    apply 
Court  [1914]  1  I.  R. 

See  Practice — Receiver.    2. 

Equitable  execution. 

See  Cases  under  Practice — Receiver. 

Equitable  execution — Annuity 

5  N.  L  J.  R.  288 
See  Practice — Receiver.    S. 

Equitable  execution — Bankruptcy 

32  I.  L.  T.  R.  180 
See  Banlcruptcy — Practice.    6. 

Equitable  execution — Bonus 

45  I.  L.  T.  R.  218,  220  note 
See  Land  Purchase  Acts — ^Vesting  Order.  9. 

■  Equitable  execution — Defendant's  interest 

as  a  next-of-kin — ^No  administration 
1  N.  I.  J.  R.  216 
See  Practice — Receiver.    13. 

Equitable  execution — Delay  in  perfecting 

security — Stop  order — Charging  order 

[1901]  1 1.  R.  511  ;  35 1.  L.  T.  R.  200  ; 

2  N.  I.  J.  R.  39 

See  Practice — Charging  Order  (and  Stop 

Order).    4. 

Equitable    execution — Married    woman — 

Restraint  on  anticipation 

[1895]  2  I.  R.  169 
See  Husband  and  Wife — Separate  Estate.  2. 

Equitable    execution — Married    woman — 

Restraint  on  anticipation 

[1895]  2  I.  R.  123 
See  Husband  and  Wife — Married  Women's 
Property  Acts.    3. 

Equitable  execution — Property  recovered 

or  preserved  —  Solicitor  —  Charging 
order  for  costs  on  sum  received 

[1914]  2 1.  R.  31 
See  Solicitor — Lien.     11. 

Equitable     execution  —  Town     Commis- 

si oners — Debentures 
[1907]  2  I.  R.  235  ;  41  I.  L.  T.  R.  55 
See  Practice — Receiver.    12. 

Indemnity  for  debts  incurred  in  carrying 

on  business  with  sanction  of  Court — 
Priority  [1918]  1  I.  R.  366 

See  Administration.    2. 

In   lunacy   matter  —  Whether 

party  to  fee-farm  grant 

[1904]  1 1.  R.  147 
See  Lunatic.    9. 


necessary 


(  2185  ) 


DIGEST  OF  CASES. 


(  2186  ) 


RECEIVER— continued. 

— ■ — ■  Insolvent    estate — Abortive    proceedings 
against  tenants     [1895]  1  I.  R.  474 ; 
[1896]  1  I.  R.  181 ;  30  I.  L.  T.  R.  33 
See  Land  Judges'  Court — Receiver.    3. 

Jointure — Indemnifying    lands  —  Incum- 

brances— Priority 
[1908]  1 1.  R.  402,  411;  [1909]  1 1.  R.  98 
See  Jointure.    2. 

Loan  fund  society — Power  to  compromise 

[1904]  2  I.  R.  601,  612  ; 
38  1.  L.  T.  R.  21,  89  ;  4  N.  I.  J.  R.  97 
See  Loan  Fund  Society.    12. 

Market    tolls — ^Mortgage — Commissioners' 

Clauses  Act,  1847,  s.  75 

[1899]  1 1.  R.  229 
See  Mortgage — Priority.    2. 

Order  appointing — Equitable  assignment 

[1906]  2  I.  R.  215  ;   40  I.  L.  T.  R.  30 
See  Practice — Receiver.    8. 
Over  interest  of  judgment  debtor — Garni- 
shee order  [1897]  2  I.  R.  150  ; 
31 1.  L.  T.  R.  26 
iSee  Practice — Gamisliee.    15. 

Receipt  by,  for  compensation  for  lands 

taken  under  Labourers  Acts 
[1900]  1  I.  R.  144 ;   33  I.  L.  T.  R.  161 
See  Labourers  (Ireland)  Acts.    54a. 

Recovery  of  drainage  maintenance  rate 

[1899]  1 1.  R.  374 
See  Drainage    and   Improvement   Code. 
2, 

Rents   collected  by — Executor — Retainer 

[1902]  1 1.  R.  148 
See  Executor — General.    13. 

Sale  in  Land  Judges'  Court — Land  Law 

(Ireland)  Aet,  1S96,  s.  40 

[1896]  1 1.  R.  614 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    15. 

RECEIVER    JUDGE. 

Administration  of  estate  —  Charges  as  to 
management  against  receiver — Judge  of  Chancery 
Division — Tribunal  for  investigation  of  charges — 
Jurisdiclion.'\  Application  to  vary  an  order, 
referring  it  to  the  Receiver  Judge  to  appoint  a 
receiver,  so  far  as  such  order  related  to  the 
demesne  and  mansion-house  and  the  shooting, 
and  that  a  manager  might  be  appointed  over  the 
same.  The  estate  was  being  administered  in  the 
Court  of  the  Master  of  the  Rolls.  Most  of  the 
lands,  except  the  demesne  (which  included  a 
home-farm),  had  been  sold.  The  order  ap- 
pointing a  receiver  was  made  by  Monroe,  J., 
on  the  22nd  June,  1893.  Certain  charges  as  to 
the  management  of  the  demesne  and  home-farm 
were  made  against  the  receiver : — Held,  that  the 
charges,  if  persisted  in,  should  be  made  before  the 
Receiver  Judge,  and  that  the  RoUs  Court  was  not 
the  proper  tribunal  for  the  investigation  of  the 
matter.     King^Harman  v.  Cayley 

M.  R.,  [1908]  1 1.  R.  511 

RECEIVER    OF    WRECK— Right  of  police  to 
prosecute  [1917]  2  I.  R.  609 

See  Criminal  Law — Practice.    18. 


RECEIVERSHIP    DEED — ^Registration    of,    as 
burden — Receivership  deed 
[1917]  1  I.  R.  168  ;   51  I.  L.  T.  R.  37 
See  Land  Registry.    25. 

RECITAL. 

■  Erroneous — Execution  of  power 

[1895]  1 1.  R.  23 
See  Settlement— Construction.    30. 
— ■ — •  Erroneous — ^Will — Codicil — Construction 
[1896]  1 1.  R.  331 
See  Will — Residuary  Bequest.    5. 

In  deed— Estoppel  31  L.  R.  Ir.  249  ; 

[1894]  1 1.  R.  56 
See  Principal  and  Surety— Contract.    6. 

RECOGNIZANCE. 

1. Petty  Sessions  clerk  —  Estreating — 

Costs.'\  Where  a  Petty  Sessions  clerk  had 
absconded,  having  embezzled  moneys  of  his 
office,  and  the  amount  was  not  paid  by  the 
sureties : — Held,  that  the  County  Court  Judge, 
having  by  section  10  of  14  &  15  Vict.,  c.  90, 
power  to  order  the  recognizances  to  be  forfeited 
for  any  amount  he  should  think  fit,  that  a 
reasonable  sum  would  be  given  (over  and  above 
the  amount  of  the  defalcations)  to  cover  the 
expenses  to  which  the  defendant  had  been  put 
in  taking  legal  proceedings.     In  re  Orpen 

Co.  Ct.,  30 1.  L.  T.  110 

2.  To  keep  the  peace — Breach — Tres- 
pass.] Where  appellant  had  entered  into  re- 
cognizance to  keep  the  peace  : — Held,  that  an 
offence  under  the  Malicious  Injuries  Act  (being 
an  act  of  trespass)  did  not  warrant  the  recog- 
nizance being  estreated.  Murphy  v.  Justices  of 
Castleisland  Co.  Ct.,  31  I.  L.  T.  439 

3. To  keep  the  peace — Non-performance 

of  the  condition— Justice' s  certificate  of  non- 
performance on  recognizance — Application  for 
certificate  refused — Ex  parte  proceeding — Case 
stated^-li  &  15  Vict.,  c.  39,  s.  34  ;  20  &  21 
Vict.,  c.  43,  s.  2.]  The  Summary  Jurisdiction 
Act,  1857  (20  &  21  Vict.,  c.  43,  s.  2), 
is  confined  to  the  determination  of  lites 
inter  partes.  It  does  not  give  jurisdiction  to 
state  a  case  where  the  application  before  the 
magistrates  was  an  ex  parte  one.  Dunlop  v 
Boal  K.  B.,  47  I.  L.  T.  R.  14 

48  I.  L.  T.  305 

See  Estoppel.    1. 

48  I.  L.  T.  39 

See  Justices — Quarter  Sessions.    5. 

Appeal    to     Quarter    Sessions  —  Several 

appeUants  [1901]  2  I.  R.  548 

See  Justices — Quarter  Sessions.    12. 

Defaulting  receiver — ^Neglect  to  re-register 

— Right  of  sureties  to  be  recouped  out 
of  estate  [1907]  1 1.  R.  198 

See  Land  Judges'  Court — Receiver.    6. 

Estreating  45  I.  L.  T.  R.  242 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   103. 

Payment  out  of  Court — Presumption  that 

woman  of  55  is  past  child-bearing 

34  I.  L.  T.  R.  135 
See  Settlement — Construction.    36. 
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RECOGNIZANCE— coJitottcd. 

Summary     jurisdiction — Appeal — Several 

complainants  joined  in  one  summons 
[1897]  2  I.  R.  603 
See  Justices — Quarter  Sessions.    23. 

To   be    of   good   behaviour — Justices   at 

Petty  Sessions  cannot  estreat 

[1917]  2  I.  R.  360 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   77. 

RECONVERSION  —  Election      to      take      in 
specie  45  I.  L.  T.  R.  261 

See  Will— Conversion.    3. 

RE-CONVERSION      OF      ESTATE  —  Rightful 
order  of  sale  [1910]  1  I.  R.  13, 18 

See  Conversion.    7. 

RE-CONVEYANCE. 

Of  lands  taken  compulsorily  for  a  term  of 

years  [1916]  1  I.  R.  97  ; 

49  I.  L.  T.  R.  32 
See  Labourers  (Ireland)  Acts.    42. 

Right  of  former  owner  of  lands  acquired 

under     Labourers     Acts — Failure     to 
make    arrangements    for    erection    of 
labourers'  dwellings      [1918]  1  I.  R.  76 
See  Labourers  (Ireland)  Acts.    30. 

RECORD  OF  TITLE  (IRELAND)   ACT,  1865. 

1. Death    of   registered    owner    before 

completion  of  record — Section  36.]  One  of 
several  grantees  of  land,  whose  conveyance  was 
recorded,  was  dead  at  the  date  of  the  conveyance 
and  recording  of  the  title ;  his  personal  re- 
presentative was  placed  on  the  record  in  his 
stead.     Be  Dinnen 

Madden,  J.,  31 1.  L.  T.  R.  175 

2. Recorded    Incumbrance — Unrecorded 

devolution  of  title — Petition  for  sale.^  Land 
which  had  been  the  subject  of  a  judicial  de- 
claration of  title  was  recorded  under  the  Record 
of  Title  Act  (Ireland),  1865,  and  A.  was  duly 
recorded  as  an  incumbrancer  thereon.  A.'s 
title  to  the  charge  became  subsequently  vested 
in  B.  and  C.  by  virtue  of  two  deeds  which  were 
not  recorded : — Held,  that,  until  their  derivative 
title  was  recorded,  B.  and  G.  could  not  sustain 
a  petition  as  incumbrancers  for  sale  of  the  land. 
In  re  Bayly's  Estate  (No.  1) 

Ross,  J.,  [1898]  1 1.  R.  376  ;  32  I.  L.  T.  R.  36 

Dealing  after  1st  January,  1892 — Closing 

record — Duty  of  vendor 
[1895]  1 1.  R.  288,  296  ;  29 1.  L.  T.  252 
See  Land  Registry.    35. 

RECOUPMENT. 

— —  Tenant-for-life    and    remainderman — In- 
stalment mortgage     [1910]  1  I.  R.  139 
See  Mortgage  (General).    49. 

Expenditure    from    reserve    fund — Con- 

gested estate  [1906]  1 1.  R.  434  ; 

40  I.  L.  T.  R.  104 
See    Land    Purchase    Acts  —  Congested 
Estate.    3. 


RECOVERY. 

Declaration  of  uses 

[1900]  1 1.  R.  178, 192 
See  Settlement— Construction.    39. 

Poor  rate. 

See  Poor  Rate— Recovery. 

RECOVERY  DEED— Tenant  to  the  praecipe — 
Seisin  [1913]  2  I.  R.  281,  290 

See  Estate  Tail. 

RECTIFICATION. 

Of  local  register  of  title    [1917]  1  I.  R.  47 

iSee  Land  Registry.    33. 

Of     local     register     of     title — Principles 

governing  [1916]  1  I.  R.  40  ; 

50  I.  L.  T.  R.  14 
See  Land  Registry.    31. 

Of  register — Judgment  mortgage — To  in- 

clude—Notice 4  N.  1.  J.  R.  100 

See  Land  Registry.    18. 

Of  register — Jurisdiction — Sending  down 

to  County  Court     49  I.  L.  T.  R.  145 
See  Land  Registry.    30. 

Of  register  under  Local  Registration  of 

Title  (Ireland)  Act,  1891 

[1913]  1  I.  R.  31,  218 
See  Will— Attestation.    2. 

RECTIFICATION   OF  CONTRACT. 

Mistake — Tender  for  buildings — Bills  of  reduc- 
tions.] Plaintiffs,  building  contractors,  tendered 
to  the  defendants  for  the  building  of  an  asylum. 
The  defendants,  deeming  the  cost  too  high, 
directed  their  quantity  surveyors  to  prepare 
bills  of  reductions,  showing  reduced  works  and 
reduced  prices.  Owing  to  a  reference  letter 
being  misplaced,  there  was  an  error  in  the  total 
cost  as  appearing  from  the  bills  of  reductions, 
the  total  sum  being  put  at  £830  less  than  the 
correct  figure.  The  plaintiffs,  in  the  mistaken 
belief  that  the  aggregate  cost  of  the  reduced 
works  was  as  stated  in  the  reduced  bills  of 
quantities,  tendered  for  one  bulk  sum,  which 
tender  was  accepted  by  the  defendants,  and  the 
works  completed.  In  an  action  for  rectification 
and  recovery  of  the  sum  due  on  the  rectified 
contract : — Held,  that  the  mistake  could  be 
rectified  so  as  to  carry  out  the  real  intention  of 
the  parties.     Gollen  v.  Dublin  Go.  Council 

Ross,  J.,  [1908]  1 1.  R.  503 

RECTIFICATION   OF   DEED. 

See  Settlement — Rectification. 


Supplying  words 
See  Disentailing  Deed. 


[1910]  1 1.  R.  1 


RECTOR     AND     CHURCHWARDENS— Right 

to  designate  place  of  burial 

28  I.  L.  T.  R.  40 
See  Graveyard.    4. 

RECTOR    OF    JESUIT    ORDER— Legacy  to, 
in  aid  of  school  managed  by  Order 
[1901]  1  I.  R.  394 ;   35  I.  L.  T.  R.  238 
See  Wlli— Specific  Bequest.    2. 
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REDEMPTION. 

Agricultural   tenancy  —  Arrears    of    rent 

lodged — Appropriation 

[1906]  2  I,  R.  79  ;  40  I.  L.  T.  R.  41 
See  Land  Law  Acts — Fair  Rent.    34. 
— — ■  Annuity — Sale  by  Land  Judge 

[18991 1 1-  R-  505 
iSee  Land  Purchase   Acts — Superior  In- 
terest.   2. 
— — ■  Annuity  charged  on  land — Option  to  pur- 
chase at  a  time  unlimited — Settlement 
— Construction 

[1907]  1 1.  R.  194,  292  ; 
41 1.  L.  T.  R.  50, 126 
See  Perpetuity.    4. 
Annuity — Restraint  on  anticipation — In- 
sufficiency of  income — Part  payment 
out  of  capital  [1906]  1 1.  R.  379  ; 
40  I.  L.  T.  R.  123 
See  Anticipation.  Restraint  on. 

Apportionment  —  Security  —  Personal 

covenant  [1906]  1 1.  R.  550  ; 

40  I.  L.  T.  R.  200 
See  Land  Purchase   Acts — Superior  In- 
terest.   64. 

Compensation  —  Weekly    paymentf— In- 

adequacy 46 1.  L.  T.  R.  253 

See  Workmen's  Compensation.    153. 

■ Debentures  [1908]  1  I.  R.  279 

See  Company — Debentures.    6. 

■ Indemnifying     lands — Priority — 59  &  60 

Vict.,  e.  47,  s.  33  (4) 
[1907]  1 1.  R.  190,  311;  41 1.  L.  T.  R.  90; 
[1908]  1 1.  R.  452  ;  42  I.  L.  T.  R.  182 
See  Land  Purchase   Acts — Superior  In- 
terest.   53,  54. 
Liability  for  rent  out  of  estate  indemni- 
fied therefrom  [1902]  1  I.  R.  364  ; 
34 1.  L.  T.  R.  212 
See  Land  Purchase   Acts — Superior  In- 
terest.   51. 

Mortgage. 

See  Mortgage — Redemption. 

Mortgage— Clog     [1901]  2  I.  R.  653,  671 ; 

35  I.  L.  T.  R.  6,  8  ;   1  N.  I.  J.  R.  25 
See  Mortgage  (General).    9. 

Price  of  superior  interest  fixed  by  Court 

of  Appeal  [1918]  1  I.  R.  414 

See  Land  Purchase  Acts — Superior  In- 
terest.   66. 

Renewable  lease — Rent — Fines — Priority 

[1908]  1 1.  R.  467  ;  42  I.  L.  T.  R.  222 
iSfee  Land  Purchase  Acts — Superior  In- 
terest.   73. 

Rentcharge  on  leasehold  for  years — Per- 

petuity, rule  against 

[1906]  1  L  R.  399 
See  Perpetuity.    1. 

Rent — Character  of  holding — Crucial  date 

[1917]  1  I.  R.  129 ;   51  I.  L.  T.  R.  81 
See  Land  Law  Acts — Character  of  Hold- 
ing.   25. 

Rent — Fair  rent — ^Demesne  land 

[1895]  2  I.  R.  197  ;   29  I.  L.  T.  R.  7 
See  Land  Law  Acts— Character  of  Hold- 
ing.   40. 


REDEMPTION— coJiJiBMed. 
Rent — Fair  rent  fixed  in  lieu  of — Fee- 
farm  grant — Improvements  by  grantee 
[1895]  2  I.  R.  475  ;   28  I.  L.  T.  R.  56  ; 
29  I.  L.  T.  R.  42 
-Sfee  Land  Law    Acts  —  Redemption  of 
Rent  (Ireland)  Act,  1891.    10. 

Rent— Fee-farm  grant— Fair  rent— Tithe 

rentcharge  [1901]  2  I.  R.  445  ; 

1  N.  I.  J.  R.  54 
See  Tithe  Rentcharge— Liability  to.    3. 

-  Rent — Fee-farm  grant— Fair  rent — Tithe 

rentcharge  [1895]  1  I.  R.  328 

See  Tithe  Rentcharge- Liability  to.    2. 

•  Rent — Fixing    fair    rent — Bevolution    of 

holding  on  tenant's  death  intestate 
[1912]  1  I.  R.  12  ;  45  I.  L.  T.  R.  254 
See  Land  Law  Acts — Fair  Rent.    43. 

Rent— Land  Act,  1896,  s.  10— Two  years' 

arrears — Appropriation 

1  N.  I.  J.  R.  272 
See  Land  Law  Acts— Arrears  of  Rent. 

Rent — Obligation   to    accept  renewal   of 

lease — ^Limited  owner  of  reversion 

[1904]  1 1.  R.  290 
iSee  Landlord  and  Tenant — Lease.    26. 

Rent  —  Originating    notice    served    by 

minor  —  Subsequent   appointment    of 
guardian — Notice  to  landlord 

2  N.  I.  J.  R.  246 
See  Land  Law  Acts — Practice.    39. 

Several  mortgages — Proviso  in  last — Deed 

—Construction    [1912]  1 1.  R.  194, 460; 
46  I.  L.  T.  R.  144 
See  Mortgage  (General).    13. 

Statute  of  limitations — Acknowledgment 

49 1.  L.  T.  R.  202 
See  Limitations,  Statute  of — Realty.    3. 

Superior  interest 

iSee  Land  Purchase   Acts- Superior  In- 
terest. 

Superior  interest 

[1913]  1 1.  R.  402,  408,  449 
See  Land  Purchase  Acts — Superior  In- 
terest.   23,  43. 

•  Superior  interest  2  N.  I.  J.  R.  244 

See  Land  Purchase   Acts — Superior  In- 
terest.   65. 

Superior  interest — Agreement  fixing  price 

—Time  for  [1917]  1  I.  R.  466  ; 

51 1.  L.  T.  R.  137 
See  Land  Purchase   Acts — Superior  In- 
terest.   63. 
— ■ — •  Superior  interest — Costs — Priority 

1  N.  I.  J.  R.  20 
See  Land  Purchase   Acts— Superior  In- 
terest.   7. 

Superior  interest — Crown  reversion — ^Fee- 

farm  rent  46  I.  L.  T.  R.  83 

See  Land  Purchase — Superior  Interest.  18. 

Superior  interest — Duty  on  sale 

[1901]  1  I.  R.  477 
See  Revenue— Stamp  Duty,    2. 

Superior  interest — Fee-farm   rent — Cove- 

nant against  alienation 
[1902]  1  I.  R.  114 ;   36  I.  L.  T.  R.  45 
See  Landlord  and  Tenant — Lease.    11. 
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REDEMPTiON— coBiOTMcd:. 

Superior    interest — Head    rent — Liability 

for   redemption   price   of — Crown   re- 
version 46 1.  L.  T.  R.  288 
See  Land  Purchase  Acts — Superior  In- 
terest.   19. 

Superior  interest — Principle  applicable  to 

[1904]  1 1.  R.  496,  500  ; 
38  I.  L.  T.  R.  255  ;   39  I.  L.  T.  R.  9 
See  Land  Purchase   Acts — Superior  In- 
terest.   42. 

Superior  interest 

[1905]  1  I.  R.  207,  371;  39  I.  L.  T.  R.  26 
See  Land  Purchase   Acts— Superior  In- 
terest.   21. 

Superior  interest — Price  of — Principle  upon 

which  to  be  ascertained 

[1904]  1  I.  R.  388  ;  39  I.  L.  T.  R.  8 
See  Land  Purchase   Acts — Superior  In- 
terest.   34. 

Superior  interest — Sale  under  Land  Pur- 

chase   Acts — Purchase-money    insuffi- 
cient to  pay  redemption  price 

[1913]  2  I.  R.  210 
See  Land  Purchase   Acts — Superior  In- 
terest.   28. 

Superior     interest  —  Security  —  Personal 

covenant  [1906]  1  I.  R.  550  ; 

40  I.  L.  T.  R.  200 
See  Land  Purchase   Acts — Superior  In- 
terest.   64. 

Tenancy — Land  Law  (Ireland)  Act,  1896, 

s.  16  [1897]  2  I.  R.  112, 116  ; 

30  I.  L.  T.  R.  142 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    34. 

Tenancy  under  eviction — Administration 

action — Practice         [1895]  1  I.  R.  185 
See  Executor — Actions.    20. 

Tithe  rentcharge — Number  of  years'  pur- 

chase [1902]  1 1.  R.  444  ; 

3  N.  I.  J.  R.  74 
See  Land  Purchase   Acts — Superior  In- 
terest.   39. 

Tithe  rentcharge — Sale  by  Land  Judge 

[1899]  1  I.  R.  191 ;  33  I.  L.  T.  R.  8 
See  Tithe  Rentcharge— Deduction  from.  1 . 

Tiths  rentcharge — Price  of — Principle  of 

assessment — Appeal 

[1904]  1 1.  R.  496,  500  ; 
38  I.  L.  T.  R.  241 
See  Tithe  Rentcharge — Redemption. 

Transferred     mortgage — Concurrence     of 

mortgagor — Arrears  of  interest 

[1902]  1 1.  R.  471 
See  Mortgage  (General).    52. 

REDEMPTION    OF    RENT    (IRELAND)    ACT, 
1891. 
See  Cases  under  Land  Law   Acts — Re- 
demption of  Rent  Act,  1891. 
Fair  rent   fixed — Tithe  rentcharge — Lia- 
bility  to  [1904]  2 1.  R.  200  ; 
37 1.  L.  T.  R,  128  ;    36  L  L.  T.  R.  226  : 
3  N.  I.  J.  R.  171 
See  Tithe  Rentcharge— Liability  to.   7. 


REDEMPTION  SUIT— Offer  to  redeem— Head, 
ing — Amendment 

[1896]  1 1.  R.  442,  473 
See  Mortgage  (General).    53. 

RED    TICKET — Poor    law — Improperly  given 

out  31  I.  L.  T.  314 

See  Local  Government — Medical  Officer. 

8. 
See  Poor  Law — Medical  Officer. 

2  N.  I.  J.  R.  69 

RE-ENTRY  OF  APPEAL— Legality  of  fixed  net 
—Question  ot  title     [1896]  2  I.  R.  40,  5?-^ 
/See  Fisheries  Acts.    11. 

REFEREE — Difference  between  tramway  com- 
pany and  road  authority 

[1910]  2  I.  R.  236 
See  Tramway     3. 

REFERENCE — To  master. 

See  Practice — Reference  to  Master. 

REFORMATION. 

Of    deed  —  Voluntary    deed  —  Death    of 

settlor  [1896]  1  I.  R.  435,  441 

See  Settlement — Rectification.    4. 

Settlement  [1902]  1  I.  R.  479,  485  ; 

36  I.  L.  T.  R.  18 
See  Settlement — Rectification.    2. 

REFORMATORY   SCHOOL. 

Detention  in — Mandamus — Conviction — Ap- 
pealr— Dublin  Police  Act,  1837  (7  Wm.  IV-,  and 
1  Vict.,  c.  25),  s.  27 — Summary  Jurisdiction 
(Ireland)  Act,  1851  (14  <b  15  Vici,  c.  92),  s.  23 
— Malicious  Damage  Act,  1861  (24  <£;  25  FicJ., 
c.  97),  s.  16— Children  Act,  1908  (8  Edw.  VII.. 
c.  67),  s.  57 — Criminal  Justice  Administration 
Act,  1914  (4  tfc  5  Geo.  V.,  c.  58),  s.  43  (11).] 
The  right  of  appeal  given  by  section  43  (11)  of 
the  Criminal  Justice  Administration  ^ct,  1914 
(4  &  5  Geo.  v.,  c.  58),  is  not  limited  to  cases 
where  a  fine  or  imprisonment  is  imposed.  An 
appeal  lies  to  Quarter  Sessions  from  a  conviction 
and  sentence  by  a  Dublin  Pohoe  Magistrate 
imposing  detention  in  a  reformatory  under  the 
provisions  of  the  Children  Act,  1908  (8  Edw.  VIL, 
c.  67),  s.  57.  Semble,  section  43  (11)  of  the 
Criminal  Justice  Administration  Act  gives  the 
same  right  of  appeal  in  Ireland  as  in  England  in 
all  cases  of  summary  jurisdiction.  JJ.  (Higgins) 
V.  Justices  of  Duhlin  K.  B.,  [1917]  2  I.  R.  45  ; 
50  I.  L.  T.  R.  210 
REFRESHER. 

Motion  46  I.  L.  T.  R.  306 

<See  Solicitor— Bill  of  Costs.    114., 

Motion — Costs,  party  and  party 

[1899]  2  I.  R.  619 
See  Solicitor— Bill  of  Costs.    33. 

Taxing  Master's  discretion  as  to  amount  of 

45  I.  L.  T.  R.  235 
See  Solicitor — Bill  of  Costs.    49. 

REFUNDING — Legatees — Claim    of    mortgagee 
to  follow  assets  [1904]  1  I.  R.  388 

See  Following  Assets.    1. 
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REFUSAL  TO  CONVEY— Constructive  trustee- 
Practice  [1906]  1 1.  R.  236 
8e,e  Trustee— Vesting  Order.    1. 

REGISTER. 

Pharmaceutical  chemists — Printed  copy — ■ 

AdmissibiUty  [1904]  2  I.  R.  693  ; 

38  I.  L.  T.  R.  247 

See.  Pharmaceutical  Chemist. 

— — ■  Poor  law — Amendment — ReUsion  of  infant 

[1908]  2  I.  R.  343  ;   41  L  L.  T.  R.  86 

See,  Infant — Religion. 

■ Trade  marks — Rectification — Jurisdiction 

[1897]  1 1.  R.  544 
See  Trade  Mark.    1. 


REGISTRAR  OF  BIRTHS,  DEATHS,  AND 
MARRIAGES. 
Furnishing  returns  to  county  council — Right 
to  charge  fees — Registration  {Ireland)  Act,  48  &  49 
Vict.,  c.  17,  s.  16 — Local  Government  Act,  1898, 
ss.  83  (7),  109,  121.]  A  district  registrar  of 
births,  deaths,  and  marriages,  who  is  also  clerk 
of  the  union,  is  not  entitled  to  charge  any  fee 
for  supplying  returns  of  deaths  to  the  county 
council,  and  the  latter  body  have  no  power  to 
make  payments  to  him  for  such  returns.  M'Qill 
V.  Antrim  County  Council 

Co.  Ct.,  37  I.  L.  T.  R.  220 


REGISTERED      FREEHOLD      LAND— Valua- 
tion under  Intestates  Estates  Act,  1890 
[1918]  1  I.  R.  488 
See  Administration.    3. 

REGISTERED   LAND. 

Right  of  registered  owner  to  decree  for 

possession — Equitable  title 

46  I.  L.  T.  R.  163 
See  Land — Action  for  Recovery  of.    10. 

Sale   by   executor — Concurrence   of   joint 

executor     dispensed     with — Order     of 
Court  1  N.  I.  J.  R.  184 

See  Vendor  and  Purchaser — Conveyance. 

Sub-division    without    consent    of    Land 

Commission — Registration  of  title 
[1918]  1  I.  R.  188  ;  52  I.  L.  T.  R.  105 
See  Land  Registry.    40. 


REGISTERED    OFFICE. 

See  Money  Lender.    6. 


47  I.  L.  T.  R.  66 


REGISTRAR    OF    TITLE— Clerk  of  the  Crown 
and  Peace — County  Cork — Ridings 

[1909]  2  I.  R.  412 
See  Land  Registry.    53. 

REGISTRATION. 

— ■ —  Alteration    of    society's    rules — Acknow- 
ledgment by  Registrar 

[1906]  2  I.  R.  193,  200 
See  Industrial  and  Provident  Society.    1. 


REGISTRATION— coniiJiaeci. 

Bill  of  sale — Non-renewal — Limited  com- 

pany— Liquidation — Winding-up 

[1895]  1 1.  R.  368 
See  Bin  of  Sale.    3. 

Chancery  order  as  judgment — ^Irregularity 

[1901]  2  I.  R.  115 
See  Defamation — Privilege.    1. 

Company— Mortgage  or  charge — Delivery 

warrants — Debentures 

[1914]  1 1.  R.  389 
See  Company — Debentures.    10. 

Consent  order  [1899]  1  I.  R.  104 

See  Practice— Consent.    2. 

Contract  with  company — Memorandum  in 

lieu  of — Leave  to  file — Practice 

[1901]  1 1.  R.  340 
See  Company — Filing  of  Contract. 

Deed.  [1894]  1  L  R.  488. 

See  under  Registry  Acts. 

Dental  company      [1904]  2  I.  R.  27,  634  ; 

37  I.  L.  T.  R.  236  ;  38  I.  L.  T.  R.  137  ; 
4  N.  L  J.  R.  35, 172 
See  Dentist.    3,  4. 

Dental  company — Companies  Acts 

[1907]  1 1.  R.  252, 471 
See  Dentist.    1,  2. 

Donation  for  charitable  purposes — Revo- 

cation [1901]  1  I.  R.  81 

See  Charity — Charitable   Donations   and 
Bequests  Act.    5. 

Equitable  mortgage  by  banker 

[1901]  1 1.  R.  172, 187;  35  I.  L.  T.  R.  3,  4 
See  Banker — ^Bankers  Act.    2. 

•  Judgment — Adjudication  in  bankruptcy 

[1895]  1 1.  R.  339 
See  Judgment.    4. 

Judgment  as  mortgage. 

See    Cases    under    Mortgage — Judgment 
Mortgage. 

Judgment  mortgage   [1900]  1 1.  R.  316, 319 

See    Limitations,    Statute    of — Personal 
Action.    18. 

Judgment  mortgage    [1909]  1  I.  R.  1, 19  ; 

42 1.  L.  T.  R.  144  ;  43 1.  L.  T.  R.  26 
See  Mortgage — Judgment  Mortgage.    15. 

Judgments  —  Re-registration  ■ —  Priority 

inter  se  [1910]  1 1.  R.  292 

See  Judgment.    7. 

Lis  pendens — Loan   for   improvements — 


Priority 
See  Drainage 


and 


[1900]  1 1.  R.  328 
Improvement   Code. 


•  Lis  pendens  [1907]  1  I.  R.  422,  434  ; 

41 1.  L.  T.  R.  81, 128 
See  Solicitor— Bill  of  Costs.    72. 
■  Local  Registration  of  Title  Act  (1891) 

[1902]  1  I.  R.  83  ;  36  I.  L.  T.  R.  53 
See  Land  Registry.    52. 
Subject  to  equities — Graft 
[1908]  1 1.  R.  190,  201;  42  I.  L.  T.  R.  31 
-Sec  Graft.    8. 
Timber  36  I.  L.  T.  R.  14  ; 

2  N.  I.  J.  R.  127 
See  Landlord  and  Tenant — Lease.   65. 
Title. 
See  Cases  under  Land  Registry. 
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IREGISTTtAllOS— continued. 

Title — -Judgment  mortgage — Transferee  of 

estate  [1907]  1  I.  R.  330,  334  ; 

41 1.  L.  T.  R.  109 
See  Land  Registry.    22. 

Title  —  Local  —  Compulsory   purchase  — 

Labourers  Acts        [1909]  1  I.  R.  301  ; 
43  I.  L.  T.  R.  215 
See  Labourers  (Ireland)  Acts.    54. 

Transfer  of  shares — Discretionary  power 

of  company       [1902]  1 1.  R.  376,  383  ; 
36  I.  L.  T.  R.  149 
<See  Company — Shares.     7. 

Written  contract — Equitable  deposit  — 

Antecedent  letters 

[1902]1LR.23,35;36LL.  T.R.  49; 
[1903]  1  I.  R.  483  ;  37  I.  L.  T.  R.  188  ; 
2  N.  I.  J.  R.  49  ;  3  N.  I.  J.  R.  309 
See  Mortgage — Equitable  Mortgage.    3. 


DEED  —  Memorial  — 

[1905]  1 1.  R.  60,  74  ; 

38  I.  L.  T.  R.  259 

See  Settlement — Construction.    13. 


REGISTRATION      OF 

Evidence 


REGISTRY    ACTS. 

Affidavit  of  execution  by  mortgagee  only— 
6  Anne,  c.  2.]  Held,  following  Jack  d-  Eennick  v. 
Armstrong  (1  H.  &  B.  727)  and  In  re  Stephens' 
Estate  (Ir.  R.  10  Eq.  282),  that  registration  of  a 
mortgage  upon  an  affidavit  verifying  the  execu- 
tion of  the  instrument  by  the  mortgagee  only 
is  defective.  In  re  Burley's  Estate;  In  re 
Biddulph's  Estate  ;  Provincial  Bank  of  Ireland 
{Limited),  Petitioners 

Monroe,  J.,  [1894]  1 1.  R.  488 

Local  registration  of  title. 

See  Cases  under  Land  Registry. 

Memorial — Evidence — Deed  forthcoming 

34 1.  L.  T.  R.  109 
See  Evidence.    9. 

Mortgage — Affecting  land  registered  under 

Local  Registration  of  Title  Act 

33  I.  L.  T.  R.  60 
See  Land  Registry.    15. 

REGISTRY    APPEAL. 

See  Cases  under  Parliament — Franchise. 

Review  of  previous  decision 

[1904]  2  L  R.  389  ;  37  I.  L.  T.  R.  229  ; 
4  N.  I.  J.  R.  239 
See  Parliament — Franchise.    176. 

REGULAR      CLERGY— Order  bound  by  reli- 
gious  vows  [1913]  1  I.  R.  276 

See  Charity,  Gift  to.    2. 

REGULATIONS. 

Omission  to  make  regulations  prescribed 

by    statute — Effect    on   rights    under 
statute  [1914]  2  I.  R.  15 

See  Labourers  (Ireland)  Acts.    53. 

Under  Irish  Land  Act,  1903 — Obligation 

on  Treasury  to  make 
[1906]  1  I.  R.  434  ;   40  I.  L.  T.  R.  104 
See   Land    Purchase    Acts  —  Congested 
Estate.    3. 


REGULATIONS— coreiimMfirf. 
— —  Under  Pharmacy  Acts — Apprenticeship — 
Whether  ultra  vires    [1896]  2  I.  R.  368 

Under   Pharmacy   Acts  —  Whether   ultra 

vires — Apprenticeship — Construction 
[1899]  2  L  R.  132 
See  Pharmacy  Acts.    1. 
See  Pharmacy  Acts.    2. 


Justices  —  Procedure  — 
[1907]  2  I.  R.  18  ; 
40 1.  L.  T.  R.  44 
See  Justices — Case  Stated.    4. 


REHEARING  —  By 

Notice 


REINSTATEMENT    OF    TENANT— Land  Law 
(Ireland)  Act,  1896,  s.  50  (2) 
[1897]  2  I.  R.  357  ;   31  I.  L.  T.  R.  110 
See    Land    Law    Acts — Resumption    by 
Landlord.    16. 

RE-ISSUE— Debentures  [1908]  1  I.  R.  279 

iSee  Company — Debentures.    6. 

REJOINDER. — Leave  to  plead  special — Appli- 
cation for  [1895]  1  I.  R.  200  ; 
29  I.  L.  T.  239 
See  Practice — Pleading.    12. 

RELATIONS  —Meaning  of       [1915]  1  I.  R.  42 
See  Power — Construction.    2. 

RELATOR — Competence  of — Quo  warranto 

[1909]  2  I.  R.  412 
See  Land  Registry.    I. 
See  Practice — Relator. 

RELEASE. 

Will — Specific  legacy — Lodgment  in  Court  hy 
executor — Unwarranted — Legatee's  costs  of  pay- 
ment otit.]  A  testatrix  bequeathed  half  of  the 
proceeds  of  the  sale  of  specific  fee-farm  rent 
to  P.  The  executor  demanded  that  P.  should, 
at  his  own  expense,  execute  a  release  to  the 
executor,  and  upon  P.'s  refusal,  lodged  the 
money,  less  the  cost  of  lodgment,  in  Court  under 
the  Trustee  ReUef  Acts.  P.  apphed  to  have  the 
money  paid  out : — Held,  that  the  money 
actually  in  Court  should  be  paid  out  to  the 
applicant,  and  that  the  demand  of  a  release 
being  unwarranted,  the  executor  do  pay  the 
cost  of  the  appUcation.     French's  Trusts 

M.  R.,  1  N.  I.  J.  R.  126 

Cause  of  action  settled  by 

40  I.  L.  T.  R.  197 
See  Practice — Staying  Proceedings.    6. 
— —  Charge  held  to  be  in  existence  notwith- 
standing [1904]  1 1.  R.  130, 146 
See  Tenant-f or-Life  and  Remainderman. 
10. 

Covenant — 7  Geo.  IV.,  c.  29 — Presump. 

tion  [1895]  2  I.  R.  504  ; 

29  I.  L.  T.  R.  2 
See  Landlord  and  Tenant— Lease.    13. 

One  of  two  judgment  debtors — Joint  and 

several  bonds — Co-debtors 

[1903]  1  I.  R.  172 
See  Bonrl.    ?. 
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RELG  ASE— continued. 

-  Power  [1899]  1  I.  R.  167 

See  Settlement — Construction.    16. 

Power — Mortgage  by  tenant-for-life  and 

remainderman    [1897]  1  I.  R.  410,  414 
See  Mortgage  (General).    50. 

ErentohargeT-Conveyance — Costs 

[1901]  1 1.  R.  105 
See  Solicitor— BUI  of  Costs.    161. 

■  Rights  in  foreign  country — Injunction 

[1906]  1 1.  R.  618,  630 
See  Practice — Staying  Proceedings.    10. 

Surety  by  giving  time  to  principal 

[1918]  2 1.  R.  521, 536 
See  Principal  and  Surety — Contract.    2. 

• Testamentary  power 

[1896]  1 1.  R.  383, 390  ;  30 1.  L.  T.  R.  3 
See  WiU— Implied  Gilt.   1. 

Testamentary   power — Deed   inconsistent 

with  exercise  of 

[1905]  1 1.  R.  60, 74 ;  38  I.  L.  T.  R.  259 
See  Settlement — Construction.    13. 

Vesting  order — Rentoharge  under  Arrears 

Act,  1882  [1900]  2  I.  R.  556 

See    Land    Purchase    Acts — Arrears    of 
Rent.    10. 

RELETTING — Portion  of  holding— Surrender 
[1895]  2 1.  R.  698  ;  30  I.  L.  T.  R.  29 
iSee  Land  Law  Acts — ^Present  Tenant.   30. 

RELIEVING   OFFICER— Notice  to— Eviction 
[1908]  2  L  R.  468 
See  Penalty. 

RELIGION. 

■  Infant — Amendment  of  poor  law  register 

[1908]  2 1.  R.  343  ;   41 1.  L.  T.  R.  86 
See  Infant — Religion. 

Propagation  of  [1910]  2  I.  R.  251  : 

44  I.  L.  T.  R.  67 
See  Charity,  Gift  to.    6. 

RELIGIOUS  DOCTRINES  —  Trust  for  dis- 
senting congregation  — Usage  —  Doc- 
trines taught  for  twenty-five  years 

[1914]  1 1.  R.  271 
See  Charity,  Gift  to.    31. 


RELIGIOUS    PURPOSES  —  Will  —  Charitable 
bequest  [1906]  1  I.  R.  127 

See  Charity,  Gift  to.    36. 


REMAINDER  —  Contingent  remainder  inter- 
posed between  life  estate  and  remainder 
in  fee — Merger 

[1915]  1  I.  R.  198,  330 
See  Merger.    3. 

REMAINDERMAN— Entry  on  lands  by  tenant- 
for-life  under  valid  or  invalid  appoint- 
ment— Estoppel 

[1913]  1 L  R.  280,  539;  47  I.  L.  T.  R.  216 

See  Estoppel.    9. 

See  Power — Execution.    28. 


REMITTED    ACTION. 

■  Contract — Costs — County  Court 

29  I.  L.  T.  R.  14 
See  County  Court— Practice.    27. 

Costs  unpaid  of  former  discontinued  action 

5  N.  I.  J.  R.  56 
See  County  Court — Practice.     21. 

County  Court  32  I.  L.  T.  R.  106 

See  County  Court — Jurisdiction.    16. 

Security  for  costs  28  I.  L.  T.  R.  16 

See  County  Court — Practice.    52. 


REMITTING    ACTION    TO    COUNTY   COURT. 

See  Cases  under  Practice — Remitting. 
— —  After  setting  down  for  trial 

49  I.  L.  T.  R.  98 
See  Practice — Transfer  of  Action.    3. 

Alleged  negUgenoe — Railway  company — 

Injury  to  passenger  by  Shutting  door 
[1909]  2  I.  R.  330 
See  Negligence.    4s. 

Amendment  of  order  5  N.  I.  J.  R.  3 

See  Practice — Remitting.    3. 

Breach  of  promise  of  marriage — Error  in 

notice  of  motion — Amendment 
[1907]  2  I.  R.  129  ;  41  I.  L.  T.  R.  32 
See  Practice — ^Remitting.    6. 

Criminal  assault — Action  fit  for  Superior 

Courts — Special  circumstances 

1  N.  I.  J.  R.  82 
See  Practice — Remitting.    35. 

Power  to  re-hear  motion — Appeal 

1  N.  I.  J.  R.  41 
See  Practice — Remitting.    10. 

Unconditional  appearance  to  writ 

5  N.  I.  J.  R.  1 
See  Practice — Remitting.    14. 

REMITTING— Award  for  redetermination 

47  I.  L.  T.  R.  117 
See  Arbitration — Award.    10. 


REMOTENESS. 

Conditional  legacy- 
grave  in  order 


Undertaking  to  keep 
[1901]  1  I.  R.  394  ; 
35  I.  L.  T.  R.  238 
,     10. 

[1897]  1 1.  R.  170 
9. 


See  Charity,  Gift  to. 

Devise  void  for 

See  Charity,  Gift  to. 

Limitation  to  survivor  of  unborn  persons — 

Gift  over  49  I.  L.  T.  R.  143 

See  Power — Execution.    22. 

Of  injury  51  I.  L.  T.  R.  38 

See  Negligence.    52. 

Repair  of  enclosure  round  grave 

[1901]  1 1.  R.  363 
See  Charity,  Gift  to.    23. 

Rule  against — ^Will — Absolute  gift 

39  I.  L.  T.  R.  78 
See  Will— Estate  in  Realty,    3. 
See  Perpetuity. 

RENEWABLE   LEASE. 

Covenant  [1903]  1 1.  R.  265  ; 

36  I.  L.  T.  R.  157  ;   2  N.  I.  J,  R.  238 
See  Landlord  and  Tenant — Lease.    52. 
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RENEWABLE  LEASE- 

Covenant  in  lease  to  pay  increased  rent  on 

alienation  [1902]  1  I.  R.  114  ; 

36  I.  L.  T.  R.  45 
See  Landlord  and  Tenant — Lease.    11- 

Covenant  to  renew  [1904]  1  I.  R.  290 

See  Landlord  and  Tenant — Lease.    26. 

Covenant  to  renew  within  limited  period — 

Neglect  to  nominate  life 

[1900]  1 1.  R.  417,  428 
See  Landlord  and  Tenant — Lease.    48. 

Forfeiture— 23  &  24  Vict.,  c.  150,  ss.  26-28 

[1910]  1 1.  R.  104 
See  Landlord  and  Tenant — Lease.    36. 

Leasee  continuing  in  possession  after  death 

of  cestui  que  vies      [1896]  2  I.  R.  442 
See  Tithe  Rentcharge — Liability  to.    8. 

Limited  time  for  renewal — Nomination  of 

lives — Evidence — Presumption 

[1907]  2  I.  R.  617 
See  Landlord  and  Tenant. — Lease.   28. 

Made  after  Conversion  Act 

[1896]  2  I.  R.  410 ;   30  I.  L.  T.  R.  97 
See  Tithe  Rentcharge — Liability  to.    5. 

Obligation  on  lessee  to  accept  renewal 

[1912]  1  I.  R.  156 ;  46  I.  L.  T.  R.  20 
See  Landlord  and  Tenant — Lease.    23. 
— —  Owner  of  reversion  a,  lunatic — Execution 
of  fee-farm  grant      [1904]  1  I.  R.  147 
See  Lunatic.    9. 

Renewal  fines  41  I.  L.  T.  R.  220 

See  Land   Purchase   Acts — Superior  In- 
terest.    74. 

RENEWABLE  LEASEHOLD  CONVERSION 
ACT. 

1. Conversion  of  lunatic's  estate.]     A 

receiver  appointed  "in  lunacy"  is  not  "a 
receiver  under  any  decree  or  order  of  a  Court  of 
Equity  "  within  the  proviso  in  section  35  of  the 
Renewable  Leasehold  Conversion  Act,  and  is  not 
a  necessary  party  to  a  fee-farm  grant  executed 
by  the  committee  of  a  lunatic  under  the  provision 
of  section  17  of  that  Act.  The  jurisdiotion  of 
the  Lord  Chancellor  "  in  lunacy  "  is  by  virtue 
of  the  King's  Sign  Manual,  and  not  by  virtue 
of  the  patent  of  office  of  the  Chancellor  or  of  the 
Great  Seal.  Lahiff,  a  Person  of  Unsound  Mind 
In  Lunacy,  3  N.  I.  J.  R.  117 

2.  Estate  by   curtesy  —  If »fe  never  in 

actual  seisin — Judgment  in  ejectment,  with'  stay 
of  execution — Fee-farm  grant — Renewable  Lease- 
hold Conversion  Act  (12  cfc  13  Vict.,  c.  105),  s.  9.] 
B.  H.,  who  held  certain  lands  under  a  fee-farm 
grant,  made  in  pursuance  of  the  Benewable 
Leasehold  Conversion  Act,  granted  them  by 
deed  to  his  daughters  M.  and  L.,  as  tenants  in 
common  in  fee,  but  continued  himself  in  pos- 
session. M.  married  P.,  and  a  son  was  born  of 
the  marriage.  An  ejectment  was  brought  by 
Jlf .  and  L.  against  E.  H.  and  others  to  recover 
the  lands,  and,  by  consent,  judgment  was 
entered,  with  a  stay  of  execution  during  the 
lifetime  of  iS.  H.,  and  he  remained  in  possession 
until  his  death.  M.  died  intestate  during  the 
lifetime  of  B.  H.  without  ever  having  been  in 
possession.      B.  H.  having  died.  P.,  claiming  as 


RENEWABLE     LEASEHOLD     CONVERSION 

ACT — continued. 
tenant  by  the  curtesy,  applied  to  be  added  as  a 
plaintiff  in  the  ejectment  proceedings: — Held, 
that,  notwithstanding  the  consent  judgment  for 
possession,  with  stay  of  execution,  there  was 
no  sufficient  actual  seisin  in  M.  to  entitle  P. 
to  an  estate  by  the  curtesy.  Dictum  in  Bdbins 
V.  M'Donnell  (3  L.  R.  I.  391),  as  to  the  efieet  of 
the  Benewable  Leasehold  Conversion  Act,  s.  9, 
observed  upon  by  Gibson,  J.  Parks  v.  Began 
K.  B.,  [1903]  2  I.  R.  643 

3. Fee- farm  grant — Habendum — Omis- 
sion ofvior^s  of  limitation — Estate  in  fee-simple — 
Intention.']  The  Benewable  Leasehold  Conver- 
sion Act  contemplates  an  estate  in  fee-simple 
being  vested  in  the  grantee.  Where,  therefore, 
in  the  habendum  to  a  fee-farm  grant  made 
pursuant  to  the  provisions  of  the  said  Act, 
words  of  limitation  were  omitted  as  regards 
certain  of  the  grantees : — Held,  having  regard 
to  the  intention,  that  the  grantees  took  an  estate 
in  fee-simple  in  the  lands.  In  re  Johnston's 
Estate  Ross,  J.,  [1911]  1 1.  R.  215 

4.  Fee-farm  grant — Validity  of  grant- 
Purchase  by  lessee  of  part  of  lands  in  renewable 
lease — Fee-farm  grant  of  the  remaining  part — 
Title.]  By  a  lease  of  1721  the  lands  of  B.  were 
demised  to  i.'s  predecessor  in  title  for  lives, 
with  a,  covenant  for  perpetual  renewal,  subject 
to  a  rent  of  £3  (Irish).  The  lessor's  interest 
became  vested  in  three  persons — viz..  A.,  IF., 
and  H.  By  a  deed  of  1766  the  share  of  A. 
(viz.,  one-half)  and  W.  (viz.,  one-eighth)  of 
"  the  lands  and  rent  of  £3  "  were  conveyed  to 
the  lessee,  his  heirs  and  assigns.  A  fee-farm 
grant  of  the  remaining  three-eighths  of  the 
lands  was  afterwards  made  to  the  successor  in 
title  of  the  lessee.  It  was  objected  that  this 
grant  was  invaBd  as  not  being  one  of  the  whole 
of  the  lands  in  the  lease  -.—Held,  that,  without 
deciding  whether  the  grant  was  good  or  not, 
the  petitioner  was  entitled  to  have  the  lands 
offered  for  sale.  In  re  Low's  Estate  ;  Franklin, 
Petitioner  Ross,  J.,  [1901]  1 1.  R.  36 

5. Fee  farm   grant — Validity   of  grants 

made  separately  to  owners  of  divided  parts  of 
estate  of  lessee — Grant  at  Common  Law.]  By  a 
deed  of  1698  A.'s  predecessor  in  title  demised 
certain  lands  to  B.  for  three  lives,  with  a  cove- 
nant for  perpetual  renewal.  B.'s  interest 
became  vested  in  the  predecessors  in  title  of 

C,  D.,  and  E.,  and  the  lands  were  divided 
between  them.  In  1819  the  lease  was  further 
renewed,  and  the  day  following  this  renewal 
the  lands  were  partitioned  between  them  by 
deed.  In  1832  the  lease  was  further  renewed 
to  C,  D;  and  E.,  jointly.  C.  purchased  A.'s 
interest  and  made  separate  fee-farm  grants  to 

D.  and  E.  (without  any  reference  in  the  testatuTn^ 
to  the  Benewable  Leasehold  Conversion  Act) 
of  the  portion  each  had  under  the  deed  of  par- 
tition. D.'s  portion  was  for  sale  in  the  Land 
Judge's  Court : — Held,  upon  a  query  on  the 
title  of  D.,  that,  without  deciding  that  the 
grants  were  valid  under  the  statute,  and  subject 
to  the  argument  of  any  objection  by  E.,  D.  was 
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RENEWABLE     LEASEHOLD     CONVERSION 

ACT — continued. 
entitled  to  have  his  estate  under  his  fee-farm 
grant  offered  for  sale.     In  re  Lane's  Estate ; 
Creed,  Petitioner  Ross,  J.,  [1901]  1 1.  R.  32 

6. ■  Lease  and  sub-lease  for  lives  renew- 
able— No  contract  hy  sub-lessor  to  procure  re- 
newals of  lease — Bights  of  sub-lessee — 12  dk  13 
Vict.,  c.  105,  s.  14.]  Where  a  lessee  for  lives 
renewable  for  ever  makes  a  sub-lease  for  lives 
so  renewable,  there  is  in  the  absence  of  a  con- 
tract to  procure  renewals,  no  equity  entitling 
the  sub-lessee  to  compel  his  lessor  to  procure 
renewals  for  the  purpose  of  feeding  the  sub- 
lease. Section  14  of  the  Renewable  Leasehold 
■Conversion  Act  (12  &  13  Vict.,  c.  105)  is  con- 
fined to  cases  where  there  is  a  covenant  or  other 
binding  agreement  sufficiently  appearing  upon 
the  instrument,  which  creates  an  obligation 
upon  the  middleman  to  procure  renewals.  Ac- 
cordingly, where  there  was  no  express  contract 
on  the  sub-lessor's  part  to  procure  renewals  of 
the  lease  under  which  he  held,  nor  words  from 
which  any  such  covenant  could  be  implied : — 
Held,  that  that  section  did  not  apply,  and  that 
a  petition  presented  by  the  sub-lessee,  who  had 
obtained  a  fee-farm  grant,  to  compel  his  lessor 
to  take  out  a  similar  grant,  should  be  dismissed. 
Renewable  Leasehold  Conversion  Act ;  Ex  parte 
Quinn  V.-C,  [1895]  1 1.  R.  187 

7.  Renewal  fines — Conveyance  of  rent  to 

grantee — Fines  accruing  due  before  and  after  date 
of  conveyance — Lessor  and  lessee — Unity  of  title — 
Fee-farm  grant — Senewable  Leasehold  Conversion 
Act — Practice — Petition.']  A.  was  absolutely 
entitled  to  the  lessor's  interest  in  premises  held 
under  lease  for  lives  renewable  for  ever.  Prior 
to  1870  until  his  death  in  1889  he  was  also 
tenant-for-hfe  of  the  lessee's  interest  in  same 
premises.  On  his  death  the  lessor's  interest 
vested  in  B.,  and  the  lessee's  interest  vested  in 
C.  In  1898  B.  conveyed  the  rent  reserved  by 
the  lease  to  D.  The  cestuis  que  vie  all  died 
between  1870  and  1874.  C.  applied  to  D.  for  a 
fee-farm  grant  : — Held,  that  no  fines  which 
accrued  due  during  the  period  that  A.  was  the 
owner  of  both  the  lessor's  and  the  lessee's 
interest  were  now  payable.  That  the  fines 
which  accrued  due  while  B.  was  entitled  to  the 
lessor's  interest  were  payable  to  B.,  and  the  fines 
which  accrued  due  since  the  date  of  the  con- 
'veyance  of  1898  were  payable  to  D.  In  all  cases 
-where  a  dispute  has  arisen  as  to  the  amount  of 
renewal  fines,  or  as  to  whom  they  are  payable, 
or  in  what  proportions,  a  petition  under  the 
Renewable  Leasehold  Conversion  Act  is  the 
proper  method  of  procedure.     Ex  parte  Scott 

M.  R.,  [1906]  1 1.  R.  159 

8.  Renewal  fines — Lease  for  lives  renew- 
able for  ever — Landed  Estates  Court  conveyance — 
Indemnity  against  "  rent " — Liability  of  indemni- 
fied lands  to  contribute — Renewal  fines — Fee-farm 
rent]  The  lands  of  D.  and  K.  held  under  a  lease 
for  lives  renewable  for  ever,  dated  the  10th 
October,  1694,  subject  to  the  yearly  rent  of  £15, 
late  Irish  currency,  with  a  covenant  by  the 
lessor  for  perpetnaj  renewal  on  payment  by  the 
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ACT — continued. 
lessee  of  one  half  year's  rent  as  a  renewal  fine  on 
the  fall  of  each  life,  were  sold  by  the  order  of  the 
Incumbered  Estates  Court,  Ireland,  in  two  lots, 
in  the  year  1858.  By  Incumbered  Estates  Court 
conveyance,  dated  the  17th  July,  1858,  reciting 
the  lease,  and  the  last  renewal  thereof,  dated  the 
1st  April,  1844.  the  lands  of  D.  were  conveyed, 
subject  to  the  rent  reserved  by  the  lease,  and 
bound  to  indemnify  all  other  lands  charged  with 
the  said  rent  from  the  same.  The  other  lands, 
viz.,  the  lands  of  K.,  were  conveyed  by  a  similar 
conveyance,  made  by  the  Lauded  Estates  Court, 
dated  the  16th  July,  1859,  subject  to  the  rent 
reserved  by  the  lease,  but  indemnified  against  the 
payment  of  the  said  rent,  and  the  costs  and 
expenses  occasioned  by  non-payment  thereof,  by 
the  lands  of  D.,  which  had  been  sold  subject  and 
liable  thereto,  in  full  exoneration  of  all  other 
lands  charged  therewith.  There  was  no  renewal 
of  the  lease  since  1844,  though  all  the  lives  had 
dropped.  The  owner  of  the  reversion  expectant 
on  the  lease  having  called  upon  the  owners  of 
the  lease  to  take  out  a  fee-farm  grant  pursuant  to 
the  Renewable  Leasehold  Conversion  Act,  the 
plaintiff,  as  owner  of  the  lands  of  D.,  claimed  a 
contribution  from  the  defendant,  as  owner  of  the 
lands  of  K.,  proportionate  to  their  value  towards 
payment  of  the  septennial  fines  and  the  addition 
to  the  fee-farm  rent  representing  the  annual 
value  of  the  renewal  fines.  The  defendant  con- 
tended that  he  was  indemnified  against  all 
liability  by  the  terms  of  the  conveyance  of  the 
16th  July,  1859,  made  to  his  predecessor  in 
title  : — Held,  that  the  lands  of  D.  were  bound  to 
indemnify  the  lands  of  K.  from  payment  of  a 
proportionate  part  of  the  half-year's  rent,  pay- 
able as  a  renewal  fine  on  the  fall  of  each  life  in 
the  lease  and  the  renewals  thereof,  and  against 
payment  of  a  proportionate  part  of  the  increase 
of  the  yearly  rent  reserved  by  the  lease 
occasioned  by  the  conversion  into  a  fee-farm 
grant  pursuant  to  the  Renewable  Leasehold 
Conversion  Act.     Fitzpatrich  v.  Warren 

M.  R.,  [1917]  1  I.  R.  156 
9. "  Subsisting"  covenant — Commuta- 
tion— Conversion  of  lease.]  In  a  lease  for  lives 
renewable  for  ever,  an  elaborate  covenant  to 
make  fences  which  had  never  been  enforced  by 
the  lessor  was  held  to  be  a  "  subsisting  "  cove- 
nant within  the  meaning  of  s.  1  of  the  Renewable 
Leasehold  Conversion  Act,  in  spite  of  the  fact 
that  the  lessee  had  sub-let  the  land  to  a  number 
of  tenants,  many  of  whom  had  as  against  him 
got  fair  rents  fixed,  and  notwithstanding  the 
change  in  the  relations  between  the  lessee  and 
his  tenants  under  the  Land  Law  (Ireland)  Acts. 
Smyth  V.  Shaftesbury  V.-C,  1  N.  I.  J.  R.  34 

See  under  Fee-farm  Grant. 
— —  Fee-farm  grant — Printed  form — Costs 

[1902]  1  I.  R.  1 ;  35  I.  L.  T.  R.  248 

See  Solieitor— Bill  of  Costs.    154. 

RENEWAL. 

—  Certificate  50  I.  L.  T.  R.  84 

See  Licensing  Acts— Licensing  Certificate.  55. 


(  2203  ) 


DIGEST  OP  CASES. 


(  2204  ) 


REffEVIAL— continued. 

Civil  Bill  decree — Executor  de  son  tort 

[1896]  2  I.  R.  436 
See  Executor — Executor  de  son  Tort.    3. 

Decree — Limited  company 

47  I.  L.  T.  R.  240 
See  County  Court — Decree.    10. 

Employment — Fidelity  bond — Conditions 

[1910]  2 1.  R.  277 
See  Principal  and  Surety— Liability.    2. 

Lease  [1910]  2  I.  R.  112,  124 

See  Landlord  and  Tenant — Lease.    53. 

Lease — Covenant — Assignment 

[1906]  1 1.  R.  501 
See  Landlord  and  Tenant — Lease.    27. 

Lease — Covenant  for 

[1898]  1 1.  R.  340,  355 
See  Landlord  and  Tenant — Lease.    32. 

Lease — Limited  right  of  renewal — Validity 

[1917]  1  L  R.  484 
See  Vendor  and  Purchaser — Title.    6- 

Lease  of  right  of  passage — Acquisition  by 

public  of  right  of  way — Obligation  on 
lessee  to  take  out  renewal 

35  I.  L.  T.  R.  208 
See  Landlord  and  Tenant — Lease.    51. 

Lease — Sub-lessee — Implied   covenant   to 

accept  sub-lease  [1898]  1  I.  R.  311 

See  Landlord  and  Tenant — Lease.    47. 
See    Licensing    Acts — Licensing    Certifi- 
cate.   42,  59. 

Promissory  note — Under  Loan  Fund  Act 

[1898]  2  I.  R.  103 ;   31  I.  L.  T.  R.  104 
See  Loan  Fund  Society.    20. 
Promissory  note — Loan  fund  society 

[1899]  2  I.  R.  119  ;  32  I.  L.  T.  R,  177 
See  Loan  Fund  Society.    15. 

Promissory  note — Loan  fund  society 

[1899]  2  I.  R.  554  ;  33  I.  L.  T.  R.  94 
See  Loan  Fund  Society.    19- 

Registration — Bill  of  sale — Limited  com- 

pany—Winding-up     [1895]  1 1.  R.  368 
See  Bill  of  Sale.    3. 

■  Writ  of  attachment — Sheriff's  fees 

[1897]  1  I.  R.  451, 455  ;  31 1.  L.  T.  R.  94,  95 
-See  Sheriff.    22. 

Writ  of  possession  3  N.  I.  J.  R.  30 

See  Practice — Execution.    17. 


RENEWAL   OF   LICENCE. 

Justices'  certificate — Dormant  licence 

[1897]  2  I.  R.  57  ;  30  I.  L.  T.  R.  47 
See   Licensing    Acts — Licensing    Certifi- 
cate.   44. 

Justices'  certificate — Dormant  licence 

[1905]  2 1.  R.  101, 112  ;  37 1.  L.  T.  R.  143, 252 

See  Licensing  Acts— Licensing  Certificate.  42. 

Justices'     certificate — Licence     dormant 

for  consumption  on  the  premises 

[1900]  2  I.  R.  492 
See    Licensing    Acts — Licensing    Certifi- 
cate.   45. 

Ijoence  lying  dormant — No  consumption 

"  on  "-Evidence  1  N.  I.  J.  R.  143 

See    Licensing    Acts — Licensing    Certifi- 
cate.   51. 


RENT. 

See  Landlord  and  Tenant — Rent. 

Action    by   equitable    owners — Bight    to 

recover  46  I.  L.  T.  R.  242 

See  Landlord  and  Tenant — Rent.    1. 

Action  for,  by  head  landlord  against  sub- 

tenant under  section  12  (2)  of  Land 
Law  (Ireland)  Act,  1 896-— Previous 
decree  in  ej  eotment  under  sub-seotion  2, 
sub-tenant  being  named  as  defendant — 
Estoppel  [1915]  2  I.  R.  195,  208 

See  Land  Law  Acts — Action  for  Rent.    1. 

Action  for  48  I.  L.  T.  R.  243 

See  Estoppel.    8. 
Actaon  for — Joint  liability — Release — In- 
demnity [1895]  2  L  R.  41,  59 
See  Practice — Compromise. 

Action  for — Specially  indorsed  writ 

[1894]  2  I.  R.  16  ;   28  I.  L.  T.  R.  7 
See  Practice — Writ  Specially  Indorsed.  22. 

Adjustment — Improvement  in  building — 

Poor  rate  [1900]  1 1.  R.  255, 260  ; 

34  L  L.  T.  R.  81 

See  Poor  Rate^Adjustment  of  Rent.    1. 

Adjustment  40  I.  L.  T.  R.  204 

See  Poor  Rate — Adjustment  of  Rent.    4. 

Advance  as  security — Set  off — Covenant 

consistent  with  judicial  tenancy 
[1909]  2 1.  R.  690  ;  40  I.  L.  T.  R.  41 ; 
41 1.  L.  T.  R.  198 
See  Land  Law  Acts — Fair  Rent.    35. 
• Apportionable — Lessees  kept  out  of  por- 
tion of  the  demised  premises — Eviction 
by  title  paramount      16  I.  C.  L.  R.  249 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    23. 

Apportionment — Date  of    [1904]  1 1.  R.  354 

See    Lands    Clauses    Acts — Compulsory 
Powers.    7. 

Arrears — Ejectment  on  notice  to  quit — 

Judgment  on  motion 
[1909]  2  I.  R.  104 ;   42  L  L.  T.  R.  228 
See  Practice — Judgment.    17. 
— —  Arrears — Irish  Land  Act,  1903,  s.  24  (8) 
[1908]  1 1.  R.  120, 125;  41 1,  L.  T.  R.  234 
See    Land    Purchase    Acts — Arrears    of 
Rent.    2. 
— —  Arrears — Judicial    tenants — Sale     within 
zones — Jurisdiction,   Estates  Commis- 
sioners [1908]  1 1.  R,  161, 172  ; 
41 1.  L.  T.  R.  194  ;  42  I.  L.  T.  83  ; 
42  I.  L.  T.  R.  35, 150, 188 
See     Land      Purchase      Acts — Separate 
Estate.    3. 

Arrears — Life  estate — Receiver 

[1900]  1  L  R.  18 
See  Land  Judges'  Court— Receiver.    5. 

Arrears  of — Compulsory  purchase 

[1912]  1  I.  R.  498 
See  Lands  Clauses  Acts--Compensation.  3. 

Arrears  of — Insolvent  estate 

[1913]  1 1.  R.  17 
See    Land    Purchase    Acts— Arrears    of 
Rent.    3. 

Arrears  paid  by  incoming  tenant — Fair  rent 

[1901]  1 1.  R.  441;  35  I.  L.  T.  R.  185 
See  Land  Law  Acts— Fair  Rent.    21. 
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Arrears  of,  due  at  date  of  purchase  agree- 

ment— Sale  to  occupying  tenants — In- 
terest— Death  of  tenant-for-life 
[1909]  1 1.  R.  157, 164;  43  I.  L.  T.  R.  160 
(See    Land    Purchase    Acts — Arrears    ol 
Rent.    9. 

Arrears  of,  included  in  purchase  price — 

Bonus  [1907]  1 1.  R.  116, 124  ; 
40  I.  L.  T.  R.  256  ;  41  I.  L.  T.  R.  27 
See  Land  Purchase  Acts — ^Advance.    4. 
■  Arrears   of — Purchasing   tenant — Promis- 
sory note — Evasion  of  statute 
[1908]  2  I.  R.  46  ;  41  I.  L.  T.  R.  201 
See    Land    Purchase    Acts — Arrears    of 
Rent.    7. 

Arrears    of — Sale    to    sub-tenant — Land 

Law  Acts  [1910]  2  I.  R.  12 
<See    Land    Purchase    Acts — Intervening 
Interest. 
Arrears  recoverable — Lessee  becoming  pre- 
sent tenant — Pair  rent  order 

[1906]  2  I.  R.  79  ;  40  I.  L.  T.  R.  41 
See  Land  Law  Acts — Fair  Rent.    34. 

Arrears — Redemption — ^Land    Act,    1896, 

s.  10 — Two  years'  arrears — Appropria- 
tion 1  N.  I.  J.  R.  272 
See  Land  Law  Acts — Arrears  of  Rent. 

Arrears — Staying     proceedings — Purchas- 

ing tenant  discharged  from  liability  to 
vendor — Rights  of  third  party  to 
arrears — Land  Law  ^Ireland)  Act,  1896. 
s.  35  46  I.  L.  T.  R.  310 

See  Land  Purchase  Acts — Arrears  ot  Rent.  8. 

Bankruptcy  of  tenant — Landlord's  right 

to  six  months'  arrears 
[1909]  2 1.  R.  114  ;  42 1.  L.  T.  R.  253,  275 
See  Bankruptcy — Preferential  Debt.    3. 

Chattel    real  —  Receiver  —  Executor  — 

Retainer  [1902]  1  I.  R.  148 

See  Executor — General.    13. 
— —  Ecclesiastical      lease  —  Sub-perpetuity  — 
Variation  of  rent         [1908]  2  I.  R.  308 
See  Landlord  and  Tenant — Lease.    37. 

Ejectments— Middleman's  liability 

52  I.  L.  T.  R.  61 
See  Landlord  and  Tenant — Rent.    14. 

Fair. 

See  Land  Law  Acts — Fair  Rent. 

Fair  [1912]  1  I.  R.  12,  429,  445  ; 

45  I.  L.  T.  R.  254  ;   46  I.  L.  T.  R.  189 
See  Land  Law  Acts— Fair  Rent.  36, 43,  65. 

Fair — Bona  fide  occupation — Agistment 

[1909]  1 1.  R.  223  ;  43 1.  L.  T.  R.  108, 208 
See  Agistment. 

Fair — Declaration  and  agreement  fixine 

[19061  1  I.  R.  48  ;   39  I.  L.  T.  R.  275 
See  Land  Law  Acts— Fair  Rent.    10. 

Fee-farm — Arrears — Sale — Jurisdiction 

—Land  Judge  .  [1906]  1  I.  R.  508 

See  Land  Judges'  Court — Practice.    13. 

Fee-farm     grant — Grantees     holding     in 

severalty — Joint  and  several  covenant 
by  grantees  to  pay  rent — LiabiUty  of 
assignee  of  one  of  grantees — Covenant 
running  with  the  land  [1914]  2 1.  R.  411 
See  Covenant. 
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Garnishee  order  [1897]  2  I.  R.  150  ; 

31 1.  L.  T.  R.  26 
See  Practice— Garnishee.    15. 

Increase  of  52  I.  L.  T.  R.  216 

See  War    10. 

Increase  of — Expiration  of  lease, — Present 

or  future  tenant  [1906]  1 1.  R.  1  ; 

38 1.  L.  T.  R.  154  ;  39 1.  L.  T.  R.  128, 217 
See  Land   Law   Acts  —  Present  Tenant. 
3. 

Indemnity  against — Misleading  condition 

[1902]  1  I.  R.  7  ;   1  N.  I.  J.  R.  166 
See  Vendor  and  Purchaser— Conditions  of 
Sale.    10. 

Landlord's  claim  for  an  execution  of  .^.  fa. 

[1902]  1 1.  R.  167, 171 
See  Sheriff.    25. 

Liability  of  tenant-purchaser — Land  Law 

(Ireland)  Act,  1896,  a.  40— Action  for 
sum  less  than  either  rent  or  interest 

[1910]  2  I.  R.  626,  634 
See  Tenant  Purchaser. 
Lodged  for  redemption — ^Agricultural  ten- 
ancy— Appropriation 

[1906]  2  I.  R.  79  :  40  I.  L.  T.  R. 
See  Land  Law  Acts — Fair  Rent.    34. 

■  Paid  in  advance — Sale  of  lease 

[1897]  1  L  R. 
See  Vendor  and  Purchaser — Contract. 

Payable   in   advance — Executor   in   pos- 

session of  testator's  leasehold — ^Admini- 
stration action — ^Receiver — Liability 
to  rent — Extent  of 

[1912]  2  J.  R.  245,  253 
See  Executor — General.    7. 

Payable  to  the  Crown — Exclusive  charge — 

Crown  Lands  Act,  1894,  s.  12 

[1900]  2 1.  R.  259 
See  Land  Purchase   Acts — Superior  In- 
terest.   62. 

Payment  of  head-rent  by  sub-tenant — 

Statute  of  Limitations 
[1902]  2 1.  R.  196, 201 ;  34 1.  L.  T.  R.  118  ; 
35  I.  L.  T.  R.  73 ;   1  N.  I.  J.  R.  158 
See    Limitations,    Statute    of — Personal 
Action.    28. 
— ■ —  Payments  on  account        3  N.  I.  J.  R.  338 
See    Limitations,    Statute    ot — Personal 
Action.    29. 

Personal  covenant  to  pay — Redemption 

[1906]  1  I.  R.  550 ;  40  I.  L.  T.  R.  200 
See  Land  Purchase   Acts — Superior  In- 
terest.   64. 

Personal  judgment  for,  a  distinct  remedy 

from  action  of  ejectment 

16LC.L.R.173 
See  Landlord   and   Tenant — Action   for 
Recovery  of  Land.    21. 

Plaintiff    entitled    to    lessor's    interest — 

Motion  for  judgment      2  N.  I.  J.  R.  64 
See  Practice — Judgment.    58a. 

Rack-rent — Lease — Costs 

[1900]  1  I.  R.  1 ;  33  I.  L.  T.  R.  25 
-See  Solicitor— Bill  of  Costs.    157. 

Rack-rent  [1909]  2  I.  R.  436 

See  Revenue — Succession  Duty.    1. 
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Eedemption  of. 

See    Cases    under    Land    Law    Acts — 

Redemption  of  Rent  Act,  1891. 

— ■ —  Redemption — "Full  agricultural" — Mode 

of  estimating  [1909]  1  I.  R.  77  ; 

43 1.  L.  T.  R.  3 

See    Land    Law    Acts— Redemption    of 

Rent  Act.      19. 

Redemption — Indemnifying    lands — Land 

Law  (Ireland)  Act,   1896,  ss.   31   (4), 
33  (4) — Appeal  to  House  of  Lords 
[1907]  1 1.  R.  190. 311 ;  [1908]  1 1.  R.  452  ; 
41  I.  L.  T.  R.  90  ;  42  I.  L.  T.  R.  182 
See  Land  Purchase   Acts — Superior  In- 
terest.   53   54. 

Redemption  of       [1904]  1  I.  R.  290,  368  ; 

39 1.  L.  T.  R.  8 
See  Landlord  and  Tenant — Lease.    26-28, 

32. 
See  Land  Purchase   Acts — Superior  In- 
terest.     73-74. 

Renewable  lease — Fines — Priority 

[1908]  1 1.  R.  467  ;  42  I.  L.  T.  R.  222 
See  Land  Purchase   Acts — Superior  In- 
terest.   73. 

Right    to    recover    rent    accrued    after 

extinction  of  title  to  tenancy 

[1918]  1  I.  R.  140 
See    Limitations,    Statute    of  —  Realty. 
45. 

Sale    in     bankruptcy  —  Mortgaged    pro- 

perty—Deductions   [1900]  2 1.  R.  433  ; 
33  i:  L.  T.  R.  165 
See  Bankruptcy — Sale  by  Court. 

Sale   of   middleman's   estate — Arrears   of 

head-rent — Interest  in  lieu  of  rent 
[1909]  1 1.  R.  63,  66  ;  43 1.  L.  T.  R.  47 
See    Land    Purchase    Acts — Interest    In 
Lieu  of  Rent. 

Salvage  payment — Contribution 

[1904]  1  L  R.  341 
See  Contribution.    2. 

Sale  under  Land  Purchase  Acts — Subse- 

quent devise  of  real  estate — Sum 
equivalent  to  one  year's  arrears  of 
rent — Whether  payable  to  devisee  or 
to  residuary  legatee      [1915]  1  I.  R.  20 

See    Land    Purchase    Acts — Arrears    of 
Rent.    13. 

Statute  of  Limitations — Charity — Express 

trust  [1909]  1 1.  R.  136, 140,  390 

iSee  Limitations,  Statute  of — Trusts.    3,  4. 

Sub-perpetuity — ^Variation 

[1907]  1 1.  R.  5,  7 
See  Landlord  and  Tenant — Lease.    35. 

Telephone — Bankruptcy 

[1907]  2 1.  R.  559 
See  Crown  Debt.    1. 

Upon   a   rent — Redemption — Land   Law 

(Ireland)  Act,  1896,  ss.  31,  40 
[1897]  1 1.  R.  444 ;  31 1.  L.  T.  R.  109 
See  Land  Purchase  Acts— Superior  In- 
terest.   77. 

Variable — Sub-perpetuity 

[1906]  2 1.  R.  465 
See  Variable  ^Rent.    1. 


RENT — continued. 

Variable  —  Sub-perpetuity  —  Over-pay- 

ment— Mistake  in  law 

[1908]  1 1.  R.  446 
See  Variable  Rent.    2. 

Variation  of  [1904]  2  I.  R.  502 

See  Variable  Rent.    3. 
— — ■  Will — Construction — Settled  and  unsettled 
property— Arrears  [1909]  1  I.  R.  268 

-See  Will— Words.    7. 

RENTAL. 

See  Land  Judges'  Court.    Rental. 

Disgrepaucy  —  Recoupment  — •  Extra   ad- 

vance by  Land  Commission 
[1906]  1  I.  R.  510  ;    40  I.  L.  T.  R.  71 
See  Land  Purchase  Acts — Advance.    3. 

RENTCHARGE. 

1. ■  Disentailing    deed — Will — Bentcharge 

created  de  novo — Base  fee  or  perpetuity/ — Fines 
and  Recoveries  {Ireland)  Act,  1834  (4  cfc  5  Wm., 
IV.,  c.  92),  ss.  1,  12,  16.]  Two  tenants  in  tail  of 
equitable  rentoharges,  which  had  been  granted 
to  them  de  novo  without  remainders  over, 
executed  a  disentaiUng  deed : — Held,  that  the 
disentailing  deed  created  merely  a  base  fee  in 
each  rentcharge  determinable  on  failure  of  the 
issue  in  tail.  Chaplin  v.  CTiaplin  (3  P.  Wms.  229) 
applied.  In  re  Franks'  Estate  ([1915]  1  I.  R. 
387,  395)  distinguished.    Pinherton  v.  Pratt 

Barton,  J.,  [1915]  1 1.  R.  406 

2.  Effect  of  barring  entail — Settlement — 

Grant  hy  settlor  of  rentcharge  de  novo  to  trustee  and 
his  heirs  in  trust  for  persons  in  tail — Ultimate 
remainder  to  use  of  settlor  to  attend  inheritance."] 
A.,  the  tenant  in  fee-simple  of  certain  lands, 
granted  a  rentcharge  issuable  out  of  the  lands 
to  a  trustee  and  his  heirs  upon  trust  for  succes- 
sive tenants  in  tail  with  ultimate  remainder  to 
the  use  of  A.,  his  heirs  and  assigns,  to  attend 
upon  the  inheritance  or  be  disposed  of  as  A., 
his  heirs  and  assigns,  should  think  proper : — 
Held,  by  the  Court  of  Appeal,  affirming  the 
decision  of  Wylie,  J.,  that  an  equitable  tenant 
in  tail  in  possession  could,  by  a  valid  disentailing 
assurance,  bar  the  subsequent  limitations,  and 
thereby  acquire  for  himself  an  absolute  equitable 
estate  in  fee-simple  in  a  perpetual  rentcharge. 
Chaplin  v.  Chaplin  (3  P.  Wms.  229)  and  Drew  v. 
Barry  (1.  R.  8  Eq.  260)  considered.  In,  re 
Franks'  Estate 

Wylie,  J.,  App.,  [1915]  1  I.  R.  387,  395 

3. Statute    of    Limitations — Lease    for 

lives  renewable  for  ever  enacted  after  1850 — 
Bight  to  recover — Lost  grant.']  Where  grantor  of 
lease  for  lives  renewable  for  ever,  made  after  the 
passing  of  12  &  13  Vict.,  c.  105,  was  herself 
grantee  under  a  lease  for  lives  renewable  for 
ever : — Held,  that  the  sub-lease  did  not  operate 
as  a  fee-farm  grant,  and  that  the  landlord's 
right  to  recover  rent  was  not  barred  by  the 
Statute  of  Limitations.     Stoney  v.  Julian 

Madden,  J.,  39 1.  L.  T.  R.  218 

4.  — —  Statute  of  Limitations — (3  tfe  4  Wm. 
IV.,  c.  27),  s.  2 — Benewdble Leasehold  Conversion 
Act,  1849  (12  ct- 13  Vict., c  105)~Fee-farmreni— 
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RENTCH  ARGE — continued. 
Non-payment — Extinction.]  A  fee-farm  rent 
created  by  and  payable  under  a  fee-farm  grant 
made  in  pursuance  of  the  Renewable  Leasehold 
Conversion  Act,  184D,  is  a  rentcharge  and  not  a 
rent  service.  Where  such  a  rent  had  remained 
unpaid  for  more  than  twelve  years,  and  no 
acknowledgment  had  been  given  in  respect 
thereof,  the  same  was  held  to  be  barred  bv  the 
Statute  of  Limitations  (3  &  4  Wm.  IV.,  c.  27, 
and  37  &  38  Vict.,  c.  r)7).  In  re  Maunsell's 
Estate  Ross,  J.,  [19111 1 1-  R-  271 

See  Tithe  Rentcharge. 

Appportionment  on  sale  by  limited  owner 

[1913]  1 1.  R.  125 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    11. 

Appportionment  or  redemption  of 

[1900]  1 1.  R.  198 
See  Land  Purchase   Acts — Superior  In- 
terest.   72. 

Arrears  of  Rent  Act,  1882 — Vesting  order 

[1900]  2  L  R.  556 
See    Land    Purchase    Acts — Arrears    of 
Rent.    10. 

Chattel  interest — Proviso  for  redemption — 

Remoteness  [1906]  1  L  R.  399 

See  Perpetuity.    1. 

Deduction  of  poor  rate  from 

[1917]  1  I.  R.  123 
See  Poor  Rate — Adjustment  of  Rent.    5. 
■ Jointure — Fixed    gale    days — First    pay- 
ment— Apportionment 

[1906]  1  I.  R.  533 
See  Apportionment. 

Or     half     rents     and     profits — Executed 

trust — Equitable  estate  in  fee — Words 
of  limitation  [1898]  1 1.  R.  185 

See   Settlement  —  Voluntary    Settlement. 
3. 

. Purchase  of  holding  by  tenant — Statute 

of  Limitations  [1895]  2  I.  R.  559  ; 

[18961  2  I.  R.  171  ;   29  I.  L.  T.  R.  90 
See    Limitations,     Statute     of  —  Realty. 
46. 

Release — Conveyance — Costs 

[1901]  1  I.  R.  105 
See  Solicitor— Bill  of  Costs.    161. 

Remedies  for  recovery  of — Retrospective 

operation  of  14  &  15  Vict.,  c.  20 
[1914]  2  L  R.  97  ;  48  I.  L.  T.  R.  38 
See  Practice— Transfer  of  Action.     12. 

Settlement — Default     of     appointment — 

Equitable    estate    in    fee-simple — Im- 
plied trust  for  children 

[1910]  1  I.  R.  47 
See  Settlement — Construction.    19. 
See  Annuity. 
— —  Tithe  rentcharge  [1900]  2  I.  R.  565  : 

34  I.  L.  T.  R.  27,  84 
See  Estoppel.    11. 

RENTS     AND     PROFITS— Tenant-for-life  not 
entitled  to  receive — Vendor — Bonus 
[1907]  1 1.  R.  483  ;   [1908]  1 1.  R.  222  ; 
41  I.  L.  T.  R.  192 
See  Land  Purchase  Acts— Bonus.    27. 


RENT     COLLECTOR— Commission— Labourers 
(Ireland)     Acts — Local     Government 
Order,  1 936,  Art.  47       46  I.  L.  T.  256 
See  Labourers  (Ireland)  Acts,    57. 

RENT      SERVICE— Lease-Two  rents— Eject- 
ment for  non-payment  of  rent 
[1901]  2  I.  R.  416  ;   34  I.  L.  T.  R.  149 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    26. 

RENUNCIATION  OF  RIGHTS— Pleading  parti- 
culars 49  I.  L.  T.  R.  113 
See  Practice — Particulars.    14. 

REOPENING       BIDDINGS  —  Auctioneer     ap- 
pointed by  Court — Mistake 
[1917]  1  I.  R.  321  ;  51  I.  L.  T.  R.  59 
See  Sale  of  Lands  by  the  Court. 

REPAIR. 

48  I.  L.  T.  R.  36 

See  Landlord  and  Tenant— Liability  for. 

Bequest  of  leaseholds — Obligation  of  ten- 

ant-for-Ufe  [1897]  1 1.  R.  170 

See  Tenant-for-Lile  and  Remainderman. 
9. 

Cottier    tenancy — Agreement  by   lessors 

to     keep     in     repair — Remedy    for 
breach  [1914]  2  I.  R.  81 

See  Labourers  (Ireland)  Acts.    22. 
— ■ — ■  Covenant — Breach — Banloruptoy  of  cove- 
nantor [1909]  2  I.  R.  185 
See  Bankruptcy — Provable  Debt. 
— • — ■  Culvert — Lease — Reservation 

[1910]  2  I.  R.  334,  363 
See  Watercourse. 

Highway  —  Sudden     damage  —  Traction 

engine  [1910]  2  I.  R.  644  ; 

45  I.  L.  T.  R.  156,  275,  276  note 
See  Highway.    2. 
— —  Liability  of  county  council 

[1904]  2 1.  R.  569, 579  ;  38  I.  L.  T.  R.  178,  233 
See  Local  Government — Roads.    43. 

Liability  of  county  council 

[1908]  2  I.  R.  101 
See  Local  Government — Roads.    42. 

Of  grave— Bequest  for — Perpetuity — Will 

[1901]  1 1.  R.  363 
-See  Charity— Gift  to.    23. 

[1901]  1 1.  R.  394;  35 1.  L.  T.  R.  238 

See  Charity— Gift  to.    10. 

Of    road — Steam   rollers — Injury    to    gas 

pipes  [1901]  1 1.  R.  492,  507  ; 

35  I.  L.  T.  R.  17 
See  Local  Government — Roads.    41. 

Order  for  contractor's  entry — Orchard 

[1908]  2 1.  R.  1,  285  ;  40 1.  L.  T.  R.  120 
See  Local  Government — Roads.    18,  20. 

Roads — Default   of   county   and   district 

council — Person  aggrieved — Mandamus 
— Demand  and  refusal 

1  N.  I.  J.  R.  99,  114 
See  Local  Government— Roads.    40. 

Roof — Death  of  workman 

[1909]  2  I.  R.  108  ;  42  I.  L.  T.  R.  268 
See  Workmen's  Compensation.    90. 

4a 
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REPAIR — continued. 

— — ■  Sea  wall — Contribution — Lease — Covenant 
running  with  land     [1909]  2  I.  R.  58  ; 
43  I.  L.  T.  R.  255 
See,  Landlord  and  Tenant — Lease.    29. 

To  mansion  house         47  I.  L.  T.  R.  268 

See  Settled  Land  Acts.    2. 

Urban  district  council — Powers 

[1907]  2  I.  R.  389  ;   41  I.  L.  T.  R.  75 
See  Local  Government— Roads.    51. 

REPEAL   OF   STATUTE. 

[1901]  2  I.  R.  1  ;  34  I.  L.  T.  R.  77, 118 
See  Malicious  Injury.    44. 

[1896]  2  L  R.  93 

See,  Fisheries  Acts.    25. 

[1896]  2  I.  R.  418  ;   29  L  L.  T.  R.  140 
See  Revenue — Estate  Duty.    6. 

Colleotiou  of  Rates  (Dublin)  Act,  1849,  s.  74 

[1904]  2  I.  R.  596 ;   4  N.  I.  J.  R.  193 
iS'ee  Local  Government — ^Rates.    23. 

Implication  [1909]  2  I.  R.  290  ; 

43  I.  L.  T.  R.  62 
See  County  Court — Practice.    49. 

Incorporating  section  of  former  statute — 

Effect  of  [1905]  2  I.  R.  553  ; 

39  I.  L.  T.  R.  171 
See  Revenue — Estate  Duty.    15. 

REPORT. 

Of  agent — Privilege 

[1905]  2 1.  R.  58, 61  ;  38 1.  L,  T.  R.  166  : 
4  N.  I.  J.  R.  236 
See  Practice— Discovery.    43. 

■ Of  judgment  appealed  from — Costs,  party 

and  party  [1899]  1  I.  R.  107 

See  Solicitor— Bill  of  Costs.    38. 

Of  valuers — Fair  rent 

See  Land  Law  Acts— Fair  Rent.    29-32. 

REPRESENTATION. 

Guarantee — Evidence    1  N.  I.  J.  R.  218 

See  Sale  of  Goods.    9. 

Innocent      misrepresentation  —  Executed 

contract — Rescission  [1914]  1 1.  R.  378 
See,  Contract.    18. 

Insurance  of  motor  oar  pending  repairs 

[1907]  2 1.  R.  328, 339  ; 
40  I.  L.  T.  R.  19,  91, 154 
See  Contract.    6. 

Non-disclosure  of  material  fact  known  to 

agent  of  other  party  before  existence  of 
agency  [1913]  2  I.  R.  1 

See  Insurance,  Policy  of.    5. 

Of   soundness — Sale   of   horse — Form    of 

question  left  to  jury 
[1913]  2 1.  R.  64, 81  ;  48 1.  L.  T.  R.  281 
See  Warranty.    2. 
Proviso  as  to  verifying — Engineering  con- 
tract [1907]  2  I.  R.  27,  82,  537  ; 
41 1.  L.  T.  R.  221 
/See  Deceit. 

Settlement — Freedom  from  incumbrances 

[1906]  1 1.  R.  305 
See  Marshalling.    2. 


REPUBLICATION   OF   WILL. 

— —  By  codicil— Date  of — Bringing  down  the 
will  to  date  of  codicil — Contrary  inten- 
tion—Settlement       [1895]  1 1.  R.  346 
See  Will — Republication.     I. 

-  By  codicil  [1917]  1 1.  R.  286,  289 

See  Will — Republication.    2. 

Codicil — Gift  to  charity 

[1907]  1  I.  R.  315  ;  41  I.  L.  T.  R.  150 
See  Charity — Charitable  Donations   and 
Bequests  Acts.    6. 

Codooil  not  mentioned    [1899]  2  I.  R.  472 

iSee  Probate  (and  Administration) — Grant 
of  Probate.    21. 

REPUDIATION. 

47  I.  L.  T.  R.  142 

See  Contract.    34. 

Liability  on  shares — Fraud 

[1895]  2  I.  R.  207  ;   [1896]  2  I.  R.  496 
See  Company — Misrepresentation.    2. 

Promise    of    extended   lease — Sale — Sup- 

pression [1907]  2  L  R.  355,  379 

See  Fraud.    6. 

REPUTATION  —  Family  —  Evidence    of    pre- 
sumption of  death  of  cestui  que  vie 

[1901]  2  I.  R.  692 
See  Landlord  and  Tenant — Lease.    40. 

REPUTED   OWNERSHIP. 

Bill  of  sale — Bankruptcy  of  grantor 

[1913]  2  I.  R.  487  ;  47  L  L.  T.  R.  254 
See  Bankruptcy— Order  and  Disposition.  3. 

[1915]  2  I.  R.  347 

See  Bankruptcy — Order  and  Disposition,  4. 

REQUEST. 

Estate  Commissioners — Particulars — Land 

Act,  1903,  s.  7 

[1906]  1 1.  R.  137  ;   40  L  L.  T.  R.  2 
See  Land  Purchase  Acts — Jurisdiction.  5. 

■  Land  Law  (Ireland)  Act,   1896,  s.  40— 

Accelerating 

[1899]  1 1.  R.  64,  65  ;  32 1.  L.  T.  R.  149 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    17- 

REQXnsiTION. 

^Parliamentary  Registration  Act,  1885,s.  3 — 

Form  of— Service        [1895]  2  I.  R.  586 
See  Parliament— Franchise.    166. 

To   guardians — ^Alteration   of   dispensary 

district      [1909]  2 1.  R.  334,  354,  369  ; 
43  I.  L.  T.  R.  144 
See  Dispensary  District. 

REQUISITIONED      VESSEL— Claim  made   by 
foreign  power  to,   evidence  to  rebut 
claim  not  admissible  [1918]  2  I.  R.  78 
See  Admiralty. 

RE-REGISTRATION. 

Judgment— Priority         [1910]  1  I.  R.  292 

See  Judgment.    7. 

Of  receiver's   recognizance  —  Neglect   to 

re-register  —  Liabihty    of     estate     to 
sureties  [1907]  1  L  R.  198 

See  Land  Judges'  Court  -Receiver.    6. 
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BESALE. 

By  Congested  Districts  Board — Minerals 

[1912]  1  I.  R.  201  ;  46  I.  L.  T.  R.  83 
See  Land  Purchase  Acts — Mineral  Rights. 
1. 
By   Land   Commission   to   vendor — Sub- 
division— Apportionment  of  annuity 
[1912]  1  I,  R,  493  ;   46  I.  L.  T.  R.  201 
See   Land   Purchase    Acts  —  Sub-divi- 
sion. 

RESCISSION. 

Agreement  for   sale  through  Land  Com- 
mission [1912]  1  L  R.  231,  24S  ; 
46 1.  L.  T.  R.  46, 107 
-See  Land  Purchase  Acts — ^Practice    20. 

Clear    possession    not    given — Action    to 

recover  deposit  1  N.  I.  J.  R.  128 

See  Vendor  and  Purchaser — Rescission.  1. 

Contract  by  corporation  not  under  seal 

[1896]  1  I.  R.  65 
See  Principal  and  Agent.    3. 

Contract — Principal  and  agent 

[1907]  2 1.  R.  212,  227 
See  Principal  and  Agent.    4. 

Contract — Transfer  of  shares — Refusal  of 

company  to  register  transfer 
[1902]  1 1.  R.  376,  383;  36  I.  L.  T.  R.  149 
See  Company — Shares.    7. 

Contract — Vendor  and  purchaser 

[1898]  1  L  R.  291,  306 
See  Vendor   and   Purchaser  —  Contract. 
1. 
Executed    contract — Innocent    misrepre- 
sentation [1914]  1 1.  R.  378 
See  Contract.    18. 

Of  contract  for  sale  after  judicial  decision 

on  title  [1918]  1  I.  R.  347 

See  Vendor  and  Purchaser — Conditions  of 
Sale.    19. 

RESEALING. 

Letters     of     administration  —  Certificate 

from  Registrar  in  England 
[1897]  1 1.  R.  167  ;   31  I.  L.  T.  R.  54 
See  Probate  (and  Administration) — Prac- 
tice.   44. 

RESERVATION. 

All  waters  and  watercourses  in  or  adjoining 

demised  premises        [1917]  2 1.  R.  323 
See  Easement.    10. 

Fee-farm    grant — Mines    and    minerals — 

Sales  to  tenants — Land  Law  (Ireland) 
Act,  1896,  s.  40  [1897]  1 1.  R.  476 

See  Land  Purchase   Acts — Superior  In- 
terest.   79. 

Fee-farm   grant — Mines    and    minerals — 

Sand — Right  of  agricultural  tenant  to 
remove  [1908]  1 1.  R.  135, 139  ; 

42 1.  L,  T.  R.  17 
See  Mines  and  Minerals.    2. 

Landlord   and   tenant  —  Agreement    not 

under  seal  [1907]  I  I.  R.  101 

See  Shooting. 


RESERVATION— cojitonMcd. 

■  Lease — Mines  of  lead,  ore,  tin,  and  other 

minerals — Brick  clay 

[1897]  1 1.  R.  381 
See  Landlord  and  Tenant — Lease.    56. 

Lease — Watercourse 

[1910]  2  I.  R.  334,  363 
See  Watercourse. 

Turbary  [1918]  1  I.  R.  265,  272 

See  Profit  a  Prendre. 

RESERVE   FUND. 

Expenditure   on   congested   estate  —  Ke- 

coupment  [1906]  1 1.  R.  434 ; 

40  I.  L.  T.  R.  140 
See    Land    Purchase    Acts  —  Congested 
Estate.    3. 

Jurisdiction    to    make    free    grants    for 

purchase  of  stock  and  implements 
[1906]  1  I.  R.  493  ;  40  I.  L.  T.  R.  62 
See  Land  Purchase  Acts — Reserve  Fund. 
1. 

RE- SETTLEMENT — Restoration  of  former  life 
estate  and  power — Settled  Land  Acts 
[1908]  1 1.  R.  475, 488  ;  42 1.  L.  T.  R.  218 
See  Settled  Land  Acts.    5. 

RESIDENCE. 

46  I.  L.  T.  R.  220 

See  County  Court — Practice.    40. 

Change     of — Succession     claim — Amend- 

ment [1907]  2  I.  R.  352  ; 

40  I.  L.  T.  R.  219 
See  Parliament — ^Franchise.    179. 

Condition  in  will  as  to     [1909]  1  I.  R.  311 

See  Forfeiture. 

Forfeiture  clause— Settled  Laud  Acts 

[1902]  1  I.  R.  162  ;  36  L  L.  T.  R.  30 
See  Settled  Land  Acts.    14. 
Incorporated  company — Carrying  on  busi- 
ness in  several  places — Wholesale  beer 
dealer's  licence   [1906]  2 1.  R.  415, 430  ; 
40  L  L.  T.  R.  143 
See    Licensing    Acts — Licensing    Certifi- 
cate.   8. 

Next    resident    magistrate  — •  Service    of 

notice — Excise  licence 

[1901]  2  I.  R.  497,  502  ; 
35  I.  L.  T.  R.  109  ;  1  N.  L  J.  R.  42,  89 
See    Licensing    Acts— Licensing    Certifi- 
cate.   63. 

Occasional  48  I.  L.  T.  R.  160 

See  Parliament — Francliise.    131. 
— • — •  Owner  of  cart — Irish  letters 

[1906]  2  I.  R.  181 ;  40  I.  L.  T.  R.  76 
See  Name  on  Cart. 
— —  Permanence  of — Evidence — Domicil 

[1895]  1 1.  R.  379,  407 
See  Domicil.    1. 

Same  Civil  Bill  jurisdiction — Costs 

[1902]  2  I.  R,  345 ;  36  I.  L.  T.  R.  10  ; 
2  N.  I.  J.  R.  54 
See  Practice — Costs.    14. 

Security  for  costs 

[1907]  2  L  R.  1, 341,  555;  41  L  L.  T.  R.  73 
See  Practice— Security  for  Costs.    23. 
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RESIDESC^— continued. 
■ ■  Spirit  grocer 


See    Licensing 
cate.    67. 


Act- 


[1897]  2  I.  R.  559  ; 
31 1.  L.  T.  R.  133 

-Licensing    Certifi- 


RESIDENCE     OUT     OF     THE     JURISDIC- 
TION— Plaintiff  suing  as  personal  re- 
presentative— Unadministered  assets  of 
testator  in  Ireland      [1909]  1 1.  R.  294 
See  Practice — Security  lor  Costs.    30. 

RESIDENTIAL  HOLDING. 

[1896]  2 1.  R.  512, 521 ;  30 1.  L.  T.  R.  149 

See  Landlord  and  Tenant — ^Landlord  and 

Tenant  Act,  1870.    5. 
See  Land  Law  Acts— -Cliaracter  of  Hold- 
ing.   79-87. 

Land  Law  Acts     [1904]  1  L  R.  550,  559  ; 

41 1.  L.  T.  314 
See  Land  Law  Acts — Cliaracter  of  Hold- 
ing.   77,  88. 

RESIDUARY   GIFT. 

Executory    devise — Revocation    of    pre- 

ceding gift  [1901]  1  I.  R.  109, 116 

See  Wm— Substitutional  Gift.    2. 

Lease  with  option  of  purchase — Specific 

devise  of  demised  premises 

[1896]  1  I.  R.  370 
See  Will— Specific  Devise.    2. 

-  —  Shares  in  proportion  to  pecuniary  legacies 

[1906]  1 1.  R.  649,  655;  40  I.  L.  T.  R.  93 
See  Will— Words.    34. 

Tenancy  in  common 

[1902]  1  I.  R.  372,  467 
See  Will — Joint  Tenancy  (and  Tenancy  in 
Common).    1. 

To    executor — ^Whether    conditional    on 

accepting  office 
[1906]  1 1.  R.  386, 394;  40  I.  L.  T.  R.  109 
See  Executor  (General).    5. 

Will. 

See  Will — Residuary  Bequest. 

RESIDUARY  LEGATEE— Real  estate  passing  to 
[1910]  1 1.  R.  239  ;   44 1.  L.  T.  R.  148 
See  Will— Estate  in  Realty.    5. 

RESIDUARY  PERSONALTY— Primary  liability 
of,  for  payment  of  debts 

[1917]  1 1.  R.  278,  280 
/Sec  Will — Chargeol  Deaths  and  Legacies  3 

RESIDUE. 

— —  Bequest  to  executors — ^Implied  trust  for 
next-of-kin  [1904]  1  I.  R.  486 

See  Executor  (General).    6. 

Intestacy  as  to — Next-of-kin — Statute  of 

Limitations  [1908]  1  I.  R.  327 

See  Limitations,  Statute  of — Trusts.    5. 

Meaning  of  46  I.  L.  T.  R.  245 

See  Will — Residuary  Bequest.    3. 

Eight  of  trustees  to  keep  in  specie 

52  I.  L.  T.  R.  60 
See  Will— Specific  Bequest.    8. 


RESIGNATION— Medical  officer 

[1902]  2  I.  R.  412  ;  35  I.  L.  T.  R.  13  ; 

1  N.  I.  J.  R.  57 

See  Local  Government — Medical  Officer.  11. 

RES   JUDICATA. 

AI}andonment  of  right — Partition  suit — Order 
for  sale  of  inter  alia  certain  leasehold  premises — 
Purchase-money    lodged    in    Court — Motion    hy 
stranger  to  suit  for  a  siibstantive  declaration  as 
to  title,  or,  in  the  alternative,  for  liberty  to  institute 
independent   proceedings — Prima    facie    case — 
Doubt  as  to  whether  matter  was  tried  on  the  merits 
and  determined,  or  refused  on  the  ground  that  a 
prima  facie  case  entitling  applicant  to  be  joined 
as  a  party,  or  to  he  given  liberty  to  take  indepen- 
dent  proceedings,    had    not    been    established — 
Motion  refused  generally — Appeal.'\     A.    B.,   a 
stranger  to  a  petition  suit  in  which  an  order  for 
■sale  of  inter  alia  certain  leasehold  premises  had 
been  made  and  the  purchase-money  lodged  in- 
Court,  applied  to  the  Court  on  motion,   the 
notice   of  which   asked  for   alternative  reUef,. 
including  a  declaration  as  to  title,  and,  if  neces- 
sary, that  the  applicant  be  joined  as  a  defendant, 
or,  in  the  alternative,  for  liberty  to  bring  inde- 
pendent proceedings.    The  motion  was  refused 
generally.    The  applicant  appealed,  and  in  the- 
Court  of  Appeal  asked  for  an  order  to  be  added 
as  a  defendant  in  the  pending  suit,  or,  in  the- 
alternative,  for  leave  to  bring  independent  pro- 
ceedings : — Held  by  the  Court  of  Appeal  (Sir 
Ignatius  J.  O'Brien,  L.C.,  and  Molony,  L.J.), 
that  as  there  was  no  abandonment  by  counsel 
for  the  applicant  of  the  right  to  take  independent 
proceedings,  and  as  there  was  some  doubt  as  to 
whether  he  did,  in  fact,  submit  the  question  of 
title  to  the  Court  to  be  tried,  the  Court  of  Appeal 
would,  on  general  principles,  give  liberty  to  the 
applicant  to  take  independent  proceedings.   Per 
Ronan,  L.J.  (dissentientem). — On  the  Acts,  and 
in  pursuance  of  the  notice  of  motion,  the  Master 
of  the  Rolls  heard  and  determined  the  matter. 
The  applicant  having  taken  her  chance  before* 
him   is   not   entitled    to  another    trial  in  an 
independent  proceeding.    Moorheadr.  KirhvooS 
and  others  "     App.,  51  I.  L.  T.  R.  27 

County  Court  decree  2  N.  I.  J.  R.  250 

See  Estoppel.    6. 
— • —  Entry  to  obtain  materials  for  repair  of 
road — Application   by   contractor   re- 
fused— Subsequent      application      by 
County  Surveyor        [1912]  2  I.  R.  283- 
See  Local  Government — Roads.    25. 
— —  Estoppel — Former  action 

[1906]  1 1.  R.  578,  584- 
See  Practice — Staying  Proceedings.   11. 

Judgment  in  ejectment  for  non-payment 

of   rent — ^Restitution   to   jjossession — 
Land  Law  (Ireland)  Act,  1896,  s.  16 
[1897]  2  I.  R.  1, 12116  ;  30 1.  L.  T.  R.  142 
See   Landlord   and  Tenant— Action   for 
Recovery  of  Land.    34. 

Second  conviction  43  I.  L.  T.  R.  154 

See  Criminal  Law— Practice.    15. 

[1917]  2  I.  R.  250  ;   51  I.  L.  T.  R.  30 

See    Justices— Jurisdiction    (Petty    Ses- 
sions).   56. 
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BES  JUDICATA— continued. 

47  1. 1.  T.  R.  142 

See  Contract.    34. 

[19171 1 1.  R.  203,  208 

See  Company— Debentures.    ]  2. 
Summary    conviction    quashed    on    cer- 
tiorari— Accused  again   charged   with 
same  oflenoe  [1915]  2  I.  R.  169 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   38. 

Test  action  [1915]  1 1.  R.  345,  358 

See  Company — Debentures,    ij. 

EESTiTUTION,   WRIT    OV  —  Res  judicata  — 
Judgment  in  ejectment  for  non-pay- 
ment of  rent     [1897]  2  I.  R.  112, 116  ; 
30  I.  L.  T.  R.  142 
See   Landlord   and  Tenant — Action  lor 
Recovery  of  Land.    34. 

RESTRAINT  OF  MARRIAGE— Condition  not 

[1918]  1 1.  R.  41 
-See  Will— Condition.    14. 

RESTRAINT   OF   TRADE. 

Go-operative  creamery  society  registered  under 
the  hidustrial  and  Proi'ident  Societies  Act,  1893— 
Rules — Member  bound  to  supply  all  the  milk  of 
all  his  cows — Prohibition  of  competition — Public 
policy — Breach  of  contract — Damages.  ]  Rules  of 
a  co-operative  creamery  society  registered  under 
the  Industrial  and  Provident  Societies  Act,  1893 
(the  shares  being  transferable  only  with  the 
consent  of  the  committee  of  the  society),  bound 
the  members  not  to  sell  the  milk  of  their  cows, 
produced  within  a  certain  defined  area,  "  to  any 
creamery  other  than  a  creamery  of  the  society, 
or  to  any  company,  society,  person,  or  persons 
who  sell  milk  or  manufacture  butter  for  sale  "  :— 
Held  by  the  Court  of  Appeal,  affirming  the 
decision  of  the  King's  Bench  Division,  not  to 
amount  to  an  illegal  restraint  of  trade,  nor  to 
create  such  a,  monopoly  as  to  offend  against 
pubUo  pohcy.  As  a  general  rule,  parties  to  a 
commercial  agreement  are  free  to  enter  into  a 
combination  to  carry  on  a  trade  or  business 
together  for  their  own  interest,  provided  such  a 
course  of  action  is  undertaken  without  a  view  to 
injure  others  ;  and  the  law  regards  the  parties  as 
the  best  judges  of  what  is  reasonable  as  between 
themselves.  Agreements  regulating  the  relations 
of  parties  inter  se,  while  members  of  a  trading 
association  or  partnership,  or  during  a  contract  of 
service,  and  imposing  a  restraint  on  individual 
trading,  must  be  differentiated  from  restrictive 
covenants  in  the  ease  of  such  persons  after  they 
have  ceased  to  be  members  of  the  association  or 
partnership,  or  have  left  the  employment.  Judg- 
ment of  Holmes,  L.J.,  in  Tipperary  Co-operative 
Creamery  Society  v.  Hanley  {[1912]  2  L  R.  586) 
commented  on.  .  Goolmoyne  and  Fethard  Co- 
operative Creamery,  Ltd.,  v.  Bulfin 

K.  B.,  App.,  [1917]  2  I.  R.  107, 118 

Compensation — Agreement    to    maintain 

prices  [1910]  1 1.  R.  306 

See  Trade  Combination. 


RESTRAINT  OF  TRADE— continued. 

Industrial  society's  rules  altered  so  as  to 

impose,  binding  on  members 

[1918]  1 1.  R.  313,  323 
Sea  Industrial  and  Provident  Society.    4. 

"  Leaving  "  employment — Dismissal 

46 1.  L.  T.  R.  305 
See  Contract.    24. 

Rule  of  creamery  prohibiting  sale  of  milk 

to  vendors  other  than  creamery 

49  I.  L.  T.  R.  233 
-See  Contract.    26. 

Tied  house — Consideration 

[1915]  1  L  R.  Ill,  130 
-See  Licensing  Acts — Transfer.    2. 

RESTRAINT   ON   ALIENATION. 

Validity  [1905]  1  L  R.  261  ; 

39  I.  L.  T.  R.  100 
-See  Settlement — Construction.    1.5. 

Will  [1905]  2  I.  R.  349,  361 

-See    Will -Death    Coupled    with    Con- 
tingency.   7. 

RESTRAINT   ON    ANTICIPATION. 

[1906]  1  I.  R.  379  ;  40  L  L.  T.  R.  123 

-See  Anticipation,  Restraint  on. 

Husband  and  wife  [1895]  2  I.  R.  169 

-See  Husband  and  Wife— Separate  Estate.  2. 

Husband  and  wife  [1895]  2  I.  R.  123 

See  Husband  and  Wife—  jyiarried  Women's 
Property  Acts.    3. 

Removal  of  [1916]  1  L  R,  57 

-See  Husband  and  Wife— Separate  Estate.  4. 

RESOLUTION— Right    of    county    council    to 
rescind  [1913]  1 1.  R.  63, 193  ; 

47  I.  L.  T.  R.  51,  53 
-See  Local  Government — Roads.    5. 

RESULTING   TRUST. 

[1917]  2  L  R.  278  ;  51  I.  L.  T.  R.  89 

-See  Insurance,  Policy  of.    9. 

— —  Benefit  society — Dissolution — Unexpended 
funds  [1914]  1  I.  R.  142 

-See  Benefit  Society. 

Fund   given    as    portion    on    daughter's 

marriage  [1913]  1  I.  R.  177, 182  ; 

47  I.  L.  T.  R.  43 

-See  Settlement — Construction.    28. 

— —  Presumption   of   advancement — Husband 

and  wife — Husband's  money  put  on 

deposit  receipt  in  names  of  husband, 

wife,  and  third  party  [1914]  1 1.  R.  89 

-See  Husband  and  Wife — Advancement.  1. 

[1916]  1 1.  R.  121, 140  ;  [1917]  1  L  R.  56  ; 

51  I.  L.  T.  R.  25 
See  Settlement — Construction.    38. 

RESULTING  USE— Settlement— Construction 
[1900]  1 1.  R.  178, 192 
-See  Settlement— Construction.    39. 

RESUMPTION      OF      HOLDING— Reasonable 
and  sufficient  purpose 
[1904]  1 1.  R.  4,  7;  36  I.  L.  T.  R.  123, 195 
See   Land   Law    Acts— Resumption    by 
Landlord.    15. 
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RESUMPTION  OF  HOLDING  BY  LANDLORD. 
See    Land    Law    Acts— Resumption    by 
Landlord. 

RETAIL   TRADE. 

[1917]  2  I.  R.  236  ;  51  I.  L.  T.  R.  49 

See  Shop. 

RETAINER. 

See  Solicitor— Retainer. 

By  administrator  49  I.  L.  T.  R.  226 

See  Executor— General.    11. 
Costs  incurred  prior  to    50  I.  L.  T.  R.  85 

See  Solicitor — Lien.    12. 
Debt  priority  49  I.  L.  T.  R.  78 

See  Executor — General.    10. 

Executor 

See  Executor. 

Executor's  right  of 

[1913]  1 1.  R.  211,  381;  47  L  L.  T.  R.  102 
See  Executor — General.    12,  14. 

■  Implied — Motion  to  set  aside  judgment — 

Costs — Liability  of  client 

46 1.  L.  T.  R.  272 
See  Solicitor — Retainer.    5. 

Legacy — Legatee    indebted    to    firm    of 

which  testator  was  a  member 
[1912]  1  I.  R.  267  ;  46  I.  L.  T.  R.  194 
See  Executor — General.    16. 

Solicitor— Salary  3  N.  I.  J.  R.  192 

See  Solicitor — Retainer.    9. 

RETAINER  TO  COUNSEL— Taxed  in  soUcitor 
and  client  bill  under  Public  Authorities 
Protection  Act,  1S93 

[1918]  2  I.  R.  228 
See  SoUcitor— Bill  of  Costs.    95. 

RETURNING   OFFICER. 

Existing  officer  34  I.  L.  T.  R.  184  ; 

35  I.  L.  T.  R.  46  ;   1  N.  I.  J.  R.  101 
See  Local  Government — Existing  Officer. 
11. 

Municipal  election  petition — Costs 

[1900]  2  I.  R.  384 
See   Local    Government — Election    Peti- 
tion.   6. 

RE-VACCINATION  [19061  2  I.  R.  333  ; 

40  I.  L.  T.  R.  151 ;   5  N,"  I.  J.  R.  267 

See  Vaccination.    5. 

RE-VALUATION. 

Union  comprising  county  borough  and  portions 
of  counties — Be-valuation  of  county  horough^— 
Apportionment  of  union  charges — Local  Oovern- 
ment  (Irdand)  Act,  1898.  ss,  43,  65,  subs.  2.] 
In  a  union  wliioh  comprised  a  county  borough 
and  portions  of  two  adjacent  counties,  the 
county  borough  was  re-valued  under  section 
65  (1)  of  the  Local  Government  (Ireland) 
Act,  1898,  showing  a  substantial  increase  of 
valuation  : — Hdd,  affirming  the  judgment  of  the 
King's  Bench  Division,  that  the  apportionment 
under  sub-section  2  of  that  section  was  to  be 
made  in  proportion  to  the  rateable  value  of  each 


RE-VALUATION- 

part  of  the  union  on  the  valuation  of  the  county 
borough  in  force  immediately  before  the  re-valua- 
tion, and  on  the  valuation  of  the  respective 
county  portions  in  force  at  that  date.  Beljani 
Poor  Law  Quardiana  v.  Corporation  of  Belfast 
and  County  Councils  of  Antrim  and  Down 

App.,  [1910]  2  I.  R.  534 
[Reversed  [1918]  1  I.  R.  371.] 

Railway — ^Want  of  notice  requiring 

[1901]  2 1.  R.  215,  224  ; 
[1902]  2  I.  R.  697  ;  36  I.  L.  T.  R.  105 
See  Poor  Rate— Procedure.    9. 

Union   comprising   county   borough   and 

.portions  of  counties — Apportionment^ 
Liability  of  contributorv  bodies 

[1912]1I.  R.  104, 120. 
See  Local  Government — Rates.    26. 


REVENUE. 

Col. 

Estate  Duty  - 

2220 

Excess  Profits  Duty 

2231 

Income  Tax 

2231 

InCBBMENT  VaLTJE   DtTTY 

223S 

Legacy  Duty 

2233 

Offences 

2233 

Pkobatb  Duty 

2234 

Stamp  Duty 

223* 

SircoBssioN  Duty 

2235 

Undeveloped  Land 

2237 

Valuation 

2238 

REVENUE— ESTATE   DUTY. 

1. Agricultural     property  —  Principal 

value — Land  m  the  occupation  of  a  tenant — 
Policies  of  insurance — No  part  of  the  premiumn 
paid  by  the  deceased — Property  passing  at  the 
death— Finance  Act,  1894,  ss.  1,  2  (d),  ^.  7  (5).} 
In  estimating,  for  the  purpose  of  estate  dutj', 
the  principal  value  of  agricultural  land  in  the 
occupation  of  =•  tenant,  where  no  pait  of  such 
principal  value  is  due  to  the  expectation  of  an 
increased  income,  the  proviso  to  section  7  (5)  of 
the  Finance  Act,  1894,  applies,  and  the  tenant  is 
entitled  to  have  the  principal  value  limited,  as 
therein  provided,  to  '"  25  times  the  annual  value 
as  assessed  under  Schedule  A  of  the  Income  Tax 
Acts,  after  malting  such  deductions  as  have  not 
been  allowed  under  that  assessment,  and  are 
allowed  under  the  Succession  Duty  Act,  1853, 
and,  making  a  deduction  for  expenses  of  manage- 
ment, not  exceeding  5  per  cent,  of  the  annual 
value  so  assessed."  B.  upon  the  occasion  of 
his  marraige  in  1843  assigned  four  policies  of 
insurance,  and  his  wife  assigned  a  suni  of  £3,500, 
to  trustees.  Under  the  provisions  of  the  settle- 
ment the  policies  were  Itept  up,  and  the  annual 
premiums  paid,  exclusively  out  of  the  income 
of  the  moneys  of  tlie  wife,  until  Ihe  death  of  B. 
in  1898,  when  the  moneys  secured  by  the  policies 
became  payable : — HeM,  that  the  moneys  pay- 
able under  the  policies  were  liable  to  estate 
duty  under  section  2  (d)  of  the  Finance  Act,  as 
being  an  "  interest  purchased  or  provided  by  the 
deceased,  either  by  himself  alone,  or  in  concert 
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REVENUE— ESTATE  DUTY— «)»«i?i«ed. 
or  by  arrangement  with  any  other  person,  to  the 
extent  of  the  beneficial  interest  accruing  or 
arising  by  survivorship  or  otherwise  on  the  death 
of  the  deceased,"  and  therefore  property 
"  deemed  to  pass"  within  the  meaning  of  the 
section.     Attorney-General  v.  Robinson 

Q.  B.,  [1901]  2 1.  R.  67;  35  I.  L.  T.  R.  37 

2. Asricnltural     property  —  Principal 

value —  y  early  tenancy — Principle  of  assessment — 
Finance  Act,  1894,  .s.  7  (5).]  The  mode  of 
ascertaining  the  legally  assessable  "  principal 
value "  of  yearly  tenancies  in  agricultural 
property,  as  prescribed  by  the  Finance  Act, 
1 894,  a.  7  (5)  is  to  estimate  the  price  which,  in 
the  opinion  of  the  Oommissioners,  such  yearly 
tenancies  would  fetch  if  sold  in  the  open  market 
at  the  time  of  the  death  of  the  deceased,  and  to 
treat  the  price  so  estimated  as  the  assessable 
value,  subject  to  the  proviso  that  such  value 
shall  in  no  case  exceed  2.5  times  the  "  net  annual 
value"  of  such  tenancies.     In  re  Feeny 

Co.  Ct.,  36  I.  L.  T.  R.  80  ;  2  N.  I.  J.  R.  112 

3.  Assessment    of— Real    and   personal 

estate — Settled  lands— Aggregation — Finance  Act, 
1894  (57  cfc  58  Vict.,  c.  30),  s.  4,  5  (.3) ;  Finance 
Act,  1900  (6,3  <fe  64  Viet.,  c.  7),  s.  12  (2) ;  Finance 
Act,  1907  (7  Edw.  VII.,  c.  13),  s.  16.]  The  12th 
section,  sub-section  (2),  of  the  Finance  Act, 
1900,  cannot  be  construed  (as  contended  by  the 
Commissioners  of  Inland  Revenue)  as  if  the 
words  "  if  the  Finance  Act,  1894,  had  been 
passed  prior  to  the  death  of  the  disponer  "  were 
substituted  for  the  words  "if  the  disponer  had 
died  after  the  said  Part,"  i.e..  Part  I.  of  the 
Finance  Act,  1894,  or  by  interposing  after  the 
words  ■'  the  said  Part,"  "  and  in  the  event  of  all 
parties  having  estates  and  interests  under  the 
settlement  dying  before  the  Finance  Act,  1894, 
came  into  operation."  Therefore,  where  freehold 
lands  were  subject  to  the  following  limitations 
which  took  effect,  viz.,  to  A.  for  life,  remainder  to 
JS.,  the  disponer,  for  life,  remainder  to  C,  and  B. 
died  in  1863,  A.  died  in  1864,  and  G.  died  in  1911, 
possessed  of  personal  estate : — Held,  that  for  the 
purpose  of  assessing  the  rate  of  duty  payable  in 
respect  of  C.'s  estate  there  was  no  aggregation. 
Edgeworth,  Appellant ;  Commissioners  of  Inland 
Revenue,  Respondents    K.  B.,  [1912]  2  I.  R.  606 

4. Bequest  —  Limitations  —  Additional 

legacy  by  codicil — 57  dh  58  Vict,  c.  30,  ».  1.] 
J.  D.  by  his  will  bequeathed  £3,000  to  his 
trustees  upon  trust  for  his  daughter  F.  for  life, 
with  remainder  to  her  children  as  she  should 
appoint,  and  in  default  of  appointinent  to  all 
her  children  living  at  her  death,  in  equal  shares, 
and  if  but  one  child,  then  to  such  child.  By 
codicil,  J.  D.  made  an  additional  bequest  in 
the  following  words  : — "  In  addition  to  the  sum 
to  which  my  daughter  F.  is  entitled  under  my 
will  I  leave  and  bequeath  to  her  a  further  sum 
of  £1,000,  together  with  all  my  furniture." 
J.  D.  died  in  1870,  and  subsequently,  on  the 
marriage  of  F.,  the  £1,000  was  settled  in  the 
same  manner  as  the  £3,000  was  settled  by  the 
will  of  J.  D.  On  the  death  of  F.  in  1902,  in- 
testate, leaving  an  only  child,  the  Commissioners 
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of  Inland  Revenue  claimed  estate  duty  in 
respect  of  the  £1 ,000  as  property  passing  on  the 
death  of  f.  within  the  meaning  of  57  &  38  Vict., 
e.  30,  s.  1  -.-Held,  that  the  £1,000  bequeathed 
by  the  codicil  was  a  simple  pecuniary  legacy, 
not  subject  to  the  limitations  of  the  £3,000 
bequeathed  by  will  of  J.  D.,  and  was  accordingly 
liable  to  estate  duty.  Hill  v.  Jones  (37  L.  J.  Ch. 
465)  followed.  Robertson  v.  Oommissioners  of 
Inland  Revenue  Co.  Ct.,  37  I.  L.  T.  R.  243 

5.  Deduction  —  Marriage     settlement  — 

Bona  fide  purchase — Partial  consideration  in 
money  or  money's  worth^Succeision  Duty  Act, 
1853,  s.  n— Finance  Act,  1894,  s.  3  (1),  (2).]  By 
a  settlement  on  the  marriage  of  L.  and  D.,L.,  the 
husband,  in  consideration,  partly  of  the  transfer 
to  him  by  D.,  the  wife,  of  600  Grand  Canal  shares 
and  partly  of  the  marriage,  granted  certain  lands 
in  trust  for  himself  for  life,  and  after  his  death  for 
D.  absolutely.  Upon  L.'s  death  the  lands,  por- 
tion of  which  had  in  the  meantime  been  sold, 
were  represented  by  £8,119  4s.  The  Commis- 
sioners of  Inland  Revenue  claimed  estate  duty 
upon  the  full  sum  of  £8,119  4s.  as  being  the 
principal  value  of  the  property  passing  to  D. 
upon  the  death  of  L.,  ascertained  in  accordance 
with  the  provisions  of  the  Finance  Act,  1894. 
They  disputed  Z).'«  right  to  a  deduction  of 
£6,600,  being  the  value  at  the  date  of  the  settle- 
ment of  the  consideration  in  Grand  Canal  shares, 
upon  the  ground  that  the  transaction  embodied 
in  the  settlement  was  not  one  in  which  the 
£8,119  4s.,  the  value  of  the  land,  was  to  pass  to 
her  upon  the  death  of  L.,  by  reason  only  of  a 
bona  fide  purchase  from  him  for  partial  considera- 
tion in  money  or  money's  worth,  within  the 
meaning  of  section  3  (2)  of  the  Act : — Held,  that 
the  expression  "partial  consideration  in  money 
or  money's  worth,"  in  section  3  (2),  was  intended 
to  relate  to  contracts  in  which  the  consideration 
was  partly  money  or  money's  worth  and  partly 
marriage,  and  that  the  sum  in  respect  of  which  D. 
was  liable  to  pay  estate  duty  was  to  be  ascer- 
tained by  deducting  £6,600,  the  value  of  the 
con-'ideration  in  money  or  money's  worth,  from 
£8,119  4s.,  the  value  pf  the  property  passing  to 
her  under  the  settlement  upon  the  death  of  L. 
In  re  Lombard  K.  B.,  [19041  2  I.  R.  621 

6.  — —  Foreign  mortgage--  Finance  Act,  1894 
(57  &  58  Vict.,  c.  301,  «.  2— Property  situatt 
out  of  the  United  KingdorAr^Legacy  Duty  Acts, 
construction  of — Implied  repeal  of  earlier  by  later 
dtatule—56  O'ec.  III.,  c.  56,  ».  115 ;  5  cfc  6  Vjct., 
1%  82,  s.  2.]  A  testatrix  domiciled  in  Ireland 
died  possessed  of  mortgages  on  freehold  property 
situate  in  the  colony  of  Victoria  and  in  Switzer- 
land. The  Finance  Act,  1 894,  s.  1 ,  imposes  on 
the  property,  real  or  personal,  which  passes  on 
the  death  of  a  person  dying  after  the  commence- 
ment of  the  Act,  a  duty,  called  "  estate  duty." 
Section  2  (2)  enacts  that  "property  passing  on 
the  death  of  the  deceased,  when  situate  out  of 
the  United  Kingdom,  shall  be  included  only  if, 
under  the  law  in  force  before  the  passing  of 
this  Act,  legacy  or  succession  duty  is  payable 
in  respect  theieof,  or  would  be  so  payable  but 
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for  the  relationship  of  the  person  to  whom  it 
passes."  56  Geo.  III.,  o.  56,  s.  11.5  (Ireland), 
eaaots  that  "  the  stamp  duties  from  time  to 
time  imposed  by  law  upon  receipts  for  legacies 
or  shares  or  proportions  of  any  estate  or  effects, 
shall  be  deemed  and  taken  to  be  chargeable  and 
charged,  and  payable  and  paid,  only  in  respect 
of  such  legacies  as  shall  be  payable  out  of  estates 
and  effects  in  Ireland."  5  &  6  Vict.,  c.  82,  re- 
pealed the  duties  payable  in  Ireland  under  .56 
Geo.  III.,  0.  56,  and  substituted  the  duties 
then  payable  in  England  under  55  Geo.  III., 
c.  184.  The  Commissioners  of  Inland  Revenue 
having  decided  that  estate  duty  was  payable  in 
respect  of  these  mortgages,  the  executors  pre- 
sented a  petition  under  the  Finance  Act,  1894, 
to  have  the  question  determined  by  the  Court. 
It  was  contended  on  behalf  of  the  executors  that 
estate  duty  was  not  payable  on  two  grounds : 
first,  that  the  mortgages  were  immovable 
property,  situate  out  of  the  United  Kingdom, 
and  therefore  not  liable  to  legacy  duty  before 
the  passing  of  the  Finance  Act,  1.894  ;  and, 
secondly,  that  the  mortgages  were  "  estates  and 
effects  "  out  of  Ireland,  and  therefore  exempt 
from  duty  under  56  Geo.  III.,  c.  56,  s.  115, 
which  was  still  in  force.  It  was  contended  on 
behalf  ot  the  Commissioners,  first,  that  the 
mortgages  were  personal  or  movable  property, 
and  therelore  liable  to  legacy  duty ;  and, 
secondly,  that  56  Geo.  111.,  o.  56,  e.  115,  was 
impliedly  repealed  by  5  &  6  Vict.,  c.  82  -.^Beld, 
that  the  contention  of  the  Commissioners  on 
both  points  was  correct,  and  that  estate  duty  was 
payable.  Lawson  v.  Commissioners  o)  Inland 
Bcvunue    Ex., [18961  2 1.R. 418;  29I.L.T.B.140 

7. Interest  in  possession — Conveyancing 

form— Finance  Ad,  1894  (57  cfc  58  Vict.,  c.  .30), 
o.  5  (3).]  Where,  under  a  settlement,  H.  took 
a  vested  legal  estate  as  tenant  in  common  in 
fee,  with  a  limitation  over  on  his  dying  under 
twenty-one,  subject  to  a  proviso  that  during  his 
minority  trustees  were  to  enter  into  receipt  of  the 
rents,  providing  thereout  for  his  maintenance, 
&c.,  and  to  accumulate  the  surplus  upon  trust, 
if  he  should  attain  his  age,  for  him ;  but  if  he 
should  die  under  age,  for  the  persons  who  should 
ultimately  become  indefeasibly  entitled  ;  and 
H.  dying  under  age,  the  defendants  became 
indefeasibly  entitled  as  tenants  in  common  in 
fee  of  all  the  lands  in  the  settlement,  including 
H.'s  share: — Held,  that  estate  duty  was  not 
payaljle  as  on  a  property  passing  oti  H.'s  death  ; 
that  H.'s  interest  had  not  become  a  beneficial 
interest  in  possession  in  the  lands  at  hia  death  ; 
and  that,  accordingly,  section  5  (3 J  of  the 
Finance'  Act,  1894,  was  applicable.  Held 
also,  that  the  real  nature  of  the  transaction 
must  be  considered,  and  not  only  the  convey- 
ancing form.  Senible,  that  estate  duty  might 
be  payable  on  the  actiial  sums  received  by  H. 
for  maintenance,  upon  "the  analogy  of  the  pro- 
vision with  regard  to  legacy  duty,  under  36  Geo. 
III.,  c.  52,  s.  11,  and  54  Geo.  III.,  c.  92,  e.  12 
(Ireland).     AUorney-Oeneral  v.  Power 

K.B.,  [1906]2I.  R.  272 


REVENUE— ESTATE  HMtY—cm.tinued. 
8. Land  purchased  under  Land  Purchase 

Acls  and  suhiect  to  annuity — Property  passing  on 
death — Principal  value— MetLod  oj  ascertainment 
— "  Incumbrance"— Finance  Act,  1894  (57*  58 
Vict.,  c.  30),  ss.  1,  7  (U  (I))— Finance  (1909-10) 
Act,  1910  (10  Edw.  VII.,  c  8),  s.  60  (2).]  The 
principal  value,  for  the  purposes  of  estate  duty, 
of  a  holding  purchased  under  the  Land  Purchase 
Acts,  is  the  price  which  the  property  would 
fetch  if  sold  in  the  open  market,  at  the  time  of 
the  death  of  the  deceased,  subject  to  the  annuity 
payable  to  the  Land  Commission.  Such 
annuity  is  not  an  "  incumbrance ''  within  the 
meaning  of  section  7  (1)  of  the  Finance  Act, 
1 894.  Inland  RevMue  Commissioners  v.  Cookman 
K.  B.,  [19151  2  I.  R.  149 

9. Partnership— Reservation  of  benefit — 

Father  and  two  sons — Death  of  father.l  A.,  the 
owner  of  a  business  in  1895,  took  into  partnership 
his  two  sons.  The  sons  brought  no  money  in, 
but  were  bound  to  devote  their  whoie  time  to  the 
business.  They  were  each  to  receive  one-fourth 
of  the  profits,  and  on  the  death  of  A.  they  were 
to  become  jointly  entitled  to  the  partnership 
assets.  Certain  premiums  of  insurance  on  the 
life  of  A.  and  all  his  household  expenses  were  to 
be  paid  yearly  out  of  the  partnership  assets,  and 
A.  was  empowered  to  charge  the  business  with 
£6,000.  By  a  suhaetiuent  deed,  in  1897,  A. 
was  empowered  to  charge  the  business  with 
£8,000  instead  of  £6,000.  By  a  supplemental 
deed  dated  October  18,  1900,  A.  assigned  to  his 
sons  all  his  share  and  interest  in  the  entire 
business,  and  was  empowered  to  charge  the 
business  with  a  sum  of  £4,000  in  addition  to  the 
sum  of  £8,000,  and  the  said  sum  of  £12,000  was 
thereby  declared  actually  charged  on  the  busi- 
ness. A.  died  on  December  10,  1904,  and  estate 
duty  was  paid  on  the  amount  of  his  real  and 
personal  estate,  including  the  said  sum  of 
£12,000.  The  Crown,  in  addition,  claimed 
estate  duly  on  the  entire  amount  (less  the 
£12,000  on  which  duty  had  been  paid)  of  the 
partnership  assets  : — Held,  that  under  the  deeds 
a  benefit  had  been  reserved  to  the  donor,  and 
that  none  of  the  deeds  had  the  effect  of  making 
the  transaction  a  transaction  for  value,  and 
that  therefore,  estate  duty  was  payable  under 
the  Finance  Act,  1894.  Clarke,  deceased,  and 
the  Finance  Act  K.  B.,  40  I.  L.  T.  R.  117 

10. Policies  of  life  assurance — "  Interest 

purchased  or  provided  by  the  deceased  " — Finance 
Act,  1894  (57  <fc  58  Vict.,  c.  30),  as.  1,  2  (1)  (d).] 
Under  the  trusts  of  a  marriasre  settlement, 
made  in  1853,  a  wife  became  entitled  for  her 
life  to  the  income  of  the  settled  property  for 
her  separate  use,  with  a  re.'traint  on  anticipation. 
In  1861  the  wife  verbally  agreed  with  her 
husband,  who  had  effected  a  policy  of  assurance 
on  his  life  in  1859,  that  she  would  every  year 
pay  to  him  the  income  to  which  she  was  entitled 
under  the  settlement  of  1853,  when  received  by 
her,  to  he  applied  by  him  in  paying  the  pre- 
miums on  the  said  policy,  and  on  any  additional 
policies  on  his  life  which  he  might  thereafter 
effect  as  their  family  increased,  the  object  being 
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that  the  wife  should  make  provision  for  herself 
and  her  children  after  her  husband's  death-  At 
the  date  when  the  said  agreement  was  made 
there  were  four  years'  arrears  of  the  wife's  said 
income  in  the  hands  of  the  trustees  of  the  settle- 
ment of  1853  ;  and,  in  order  to  recoup  the 
husband  for  the  premiums  already  paid  by  him 
on  the  policy  of  1859,  the  amount  of  the  wife's 
said  income  for  the  two  preceding  years  was, 
by  her  written  order,  paid  to  her  husband  by 
the  trustees,  the  remaining  arrears  being  added 
to  the  capital  of  the  trust  funds.  Prom  that 
date  down  to  the  husband's  death  in  1906 
(except  in  the  year  1896,  when  the  income  for 
that  year  was  added  to  the  capital  of  the  trust 
funds)  the  wife's  said  income,  when  it  reached 
the  hands  of  the  trustees,  was,  by  her  written 
order,  paid  by  them  to  her  husband  for  the 
purposes  aforesaid.  During  the  years  1861- 
1876  the  husband,  in  pursuance  of  the  agreement 
of  1861,  effected  five  additional  policies  of  assur- 
ance on  his  life.  All  the  above-mentioned 
policies  were  kept  up  and  became  payable  on  his 
death.  It  was  proved  that  the  husband  never 
was  obliged  to  draw  on  his  own  resources  for  the 
purpose  of  paying  the  premiums  on  the  said 
policies,  as  he  was  always  in  the  position  of 
having  received  more  from  his  wife  than  he  had 
paid  in  premiums,  though  he  was  never  asked 
to  account  for  the  balance,  and  apparently  used 
it  for  his  own  purposes.  By  an  indenture  made 
in  1887,  which  recited  that  the  husband  v^as 
"  entitled  to  "  the  said  policies,  which  were  set 
forth  in  a  schedule,  the  husband  assigned  them 
to  trustees,  upon  trust  for  his  wife  for  life,  and 
after  her  death  for  the  children  or  remoter  issue 
of  marriage,  as  he  should  appoint ;  and  in 
default  of  appointment,  for  the  said  children 
in  equal  shares  ;  and  the  hu.'sband  thereby  cove- 
nanted with  the  trustees  to  pay  the  premiums  on 
the  said  pohcies.  The  wife  was  not  a  party  to 
this  deed,  nor  was  any  power  of  appointing  the 
proceeds  of  the  said  policies  given  her  thereby  ; 
and,  though  she  knew  of  the  execution  of  the  said 
deed,  she  apparently  did  not  understand  its  legal 
effect.  By  deed-poll  subse(iuently  executed,  the 
husband  varied  the  powers  of  investment  con- 
tained in  the  said  deed  of  1887,  and  modified, 
in  regard  to  one  of  his  children,  the  trusts 
therein  declared ;  and  by  another  deed-poll,  in 
exercise  of  a  power  of  appointment  given  him 
by  the  settlement  of  1853,  he  directed  that  the 
property  settled  thereby  should  be  held  upon 
the  trusts  declared  in  the  deed  of  1887  :  but  the 
agreement  of  1861  was  not  altered,  and  the 
manner  in  which  the  aforesaid  payments  were 
made  to  the  husband,  and  the  premiums  on  the 
said  policies  paid  by  him,  continued  as  it  had 
been  prior  to  the  execution  of  the  said  deed  of 
1887.  The  wife  survived  the  husband,  and  on 
the  death  of  the  latter,  estate  duty  on  the 
proceeds  of  the  said  policies  was  claimed  and 
paid.  On  a  petition  of  appeal,  under  the 
Finance  Act,  1894,  s.  10,  by  the  husband's 
executors  to  recover  the  amount  of  the  estate 
duty  so  paid  by  them  : — H-'td,  (1)  that,  having 
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regard  to  the  substance  of  the  transaction, 
rather  than  to  the  conveyancing  form  adopted 
to  carry  it  out,  the  inference  suggested  by  the 
deed  of  1887  was  insufficient  to  rebut  the  other 
evidence  in  the  case,  and  that,  by  virtue  of  the 
agreement  of  1861  and  the  payments  made 
thereunder,  the  policies  became  the  separate 
estate  of  the  wife.  (2)  That  the  real,  as  distin- 
guished from  the  nominal,  liability  assumed  by 
the  husband  by  the  deed  of  1887  could  have 
become  effective  only  in  the  event  of  his  sur- 
viving his  wife,  or  in  the  event  of  the  premiums 
on  the  said  policies  exceeding  at  any  time  the 
amount  of  his  wife's  moneys  in  his  hands 
primarily  applicable  thereto ;  and  that  as 
neither  event  had  happened,  the  policies  had 
not  been  to  any  extent  purchased  or  provided  by 
him  within  the  meaning  of  section  2  (1)  {d)  of 
the  Finance  Act,  1S94.  Lethbridge  v.  AUorney- 
General  ([1907]  A.  C.  19)  followed.  Attorney- 
General  v.  Bohinwn {\l^l]2  t  R.  67) explained. 
Quaere,  whether  the  policies  were  impressed  with 
any  binding  trust  for  the  children  of  the  marriage. 
Semhle,  they  were  not.  Bichardson  v.  Commis- 
sioners oj  Inland  Revenue  K.B., !  1909]  2 1.  R.  597 

11. Principal    waliie— Lands    purchased 

under  Irish,  Land  Purchase  Acts — Principle  on 
which  "  principal  value  "  is  fixed  under  section 
60  (2),  Finance.  (1909-10)  Aa,  1910.]  In  the 
case  of  lands  of  a  deceased  person  which  have 
been  purchased  under  the  Irish  Land  Purchase 
.\cts,  the  principle  to  be  adopted  is  to  ascertain 
the  fee-simple  value  of  the  lands  if  sold  in  the 
open  market  free  from  all  incumbrances  and  then 
to  deduct  from  that  sum  the  redemption  value 
of  the  land  purchase  annuity.  Meps.  of  Coalman 
V.  Commissioners  of  Inl'ind  Revenue 

App.,  [1915J  2  i.  R.  149 ;  48  I.  L.  T.  R.  241 ; 
49  I.  L.  T.  R.  116 

12. SetOei      properly — Finance     Act, 

1894  (57  cfc  58  Viet.,  r.  30),  s.  5  (2).]  By 
marriage  settlement  dated  the  7th  October, 
1861,  certain  trust  funds  were  settled  upon 
trust  for  A.,  the  husband,  for  life,  with  re- 
mainder to  B.,  the  wife,  for  life,  and  after  the 
death  of  the  survivor,  then,  in  the  event,  which 
happened,  of  there  being  no  children  of  the 
marriaf;e,  upon  trust  as  to  the  capita]  of  the 
funds  for  such  person  or  persons  as  the  wife 
should  appoint.  The  wife  died  on  the  14th 
March,  1897,  and  on  her  death  the  Inland 
Revenue  claimed,  and  were  paid,  estate  duty 
on  the  value  of  hei  reversionary  interest  in  the 
capital  of  the  trust  funds.  The  husband  died 
on  the  1 4th  April,  1897,  and  the  Inland  Revenue 
claimed  duty  on  the  entire  funds  comprised  in 
the  settlement  :—Hdd  (affirming  the  decision  of 
the  Queen's  Bench  Division),  that  the  duty  paid 
on  the  death  of  the  wife  was  in  respect  of 
"settled  property"  within  the  meaning  of 
section  5  (2)  of  the  Finance  Act,  1894,  and  that 
credit  for  it  should  be  given  as  regards  the  duty, 
wliich  would  otherwise  have  been  payable  on  the 
death  of  the  husband.  Held  also,  by  Fit?- 
Oibbon,  Walker,  and  Holmes,  L.J.I.,  that  the 
principle,  which  shoiild  govern  this  case,  having 
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been  already  decided  bv  the  English  Court  of 
Appeal  in  AttorneyOenfral  v.  Dodington  ^{1897) 
2  Q.  B.  373),  the  Court  of  Appeal  in  Ireland 
ouijht  not  to  differ  from  that  Court  on  the  con- 
struction of  a  statute  imposing  taxation. 
Decision  of  the  Court  of  Appeal  aiErmed  by  the 
House  of  Inrda,  suh  nom.  Oommissioneis  oj 
Inland  Bei'enue,  AppelJants ;  Priestly,  Respon- 
dent.    In  re  Finance  Act,  1894,  and  Studderi 

Q.  B.,  Apn.,  [1900]  2  I.  R.  281,  400  ; 
H.  L.,  ri90n  3  !.  R.  386;  [And  1901,  A.  C.  2081 
13. Settled  property — Payment  hi/  execu- 
tor— RiaJii  oj  recotipment — Finance  Act,  1894 
(57  <b  58  Vict,  r.  ?,0),  ss.  1,  2,  4,  7,  8,  9,  14.1 
B.  mortgaged  certain  property  to  secure  the 
payment  of  a  sum  of  £10,000  to  a  son  of  a  first 
marriage,  with  a  proviso  that  the  principal  sum 
was  not  to  be  called  in  during  B.'s  fife,  if  interest 
at  5  per  cent,  was  punctually  paid  during  his 
life.  The  mortgage  shortly  afterwards,  on  the 
occasion  of  the  son's  mairiage,  was  vested  in  the 
trustees  of  his  settlement.  A  few  j'ears  after- 
wards, on  the  occasion  of  his  second  marriage, 
B.  agreed  to  bring  into  settlement  property  of 
sufBcient  value  to  produce  £500  a  year.  Certain 
property  was  actually  brought  in  at  the  time 
and  settled  on  the  usual  trusts,  which,  however, 
proved  to  be  only  worth  £297  a  year.  By  his 
will  B.  devised  the  residue  of  his  property,  after 
payment  of  his  funeral  and  testamentary  ex- 
penses, to  his  executors  on  trust.  On  B.'s 
death  his  estate  was  administered  in  Court. 
By  an  order  of  the  Court  leave  was  qiven  to  the 
trustees  of  the  second  settlement  to  prove  for 
a  sum  of  £6,800  to  make  good  the  deficienny  in 
the  value  of  the  property  brought  by  B.  into 
the  aforesaid  settlement.  The  estate  proved 
insolvent.  The  Kevenus  authorities,  in  assess- 
ini;  the  ''principal  value"  of  the  property  for 
the  purpose  of  the  payment  of  estate  duty, 
declined  to  allow  credit  for  the  aforesaid  sums 
secured  by  the  above  mentioned  settlements. 
The  estate  duty  was  paid  by  the  executor,  who 
claimed  the  ripht  to  be  recouped  by  the  trustees 
of  the  respective  settlements  a  proportionate 
part  of  the  duty  on  the  sums  realised  by  them 
on  foot  thereof : — Held,  that  the  executor  was 
entitled  to  be  so  recouped.     Cope  v.  Breslin 

V. C,  11903]  1 1.  R.  418 

14. Settled     protierty — Prior    voluntary 

charges — Property  passing  on  death — Valuation 
of  annuities  and  charges — Finance  Act,  1894 
(57  <fc  58  Vicl.,  z.  30),  ss.  1,  7  (1)  (o).]  Under 
settlements  executed  in  1887  and  1901,  A.  was 
tenant-for-life  of  certain  lands.  Prior  to  the 
execution  of  the  first  of  these  settlements.  A; 
who  was  the  owner  in  fee,  charged  the  lands  by 
voluntary  deeds  with  annuities  in  favour  of  his 
brothers  and  sister,  reducible  in  case  of  bank- 
ruptcy or  attempted  alienation,  and  with  sums 
in  gross  as  portions  for  the  children  of  his 
brothers  and  sistej  payable  on  the  expiration  of 
the  annuities.  The  settlements  were  expressly 
declared  to  be  subject  to  the  charges  created  by 
these  deeds : — Held,  that  the  property  which 
passed  on  the  death  of  A.,  so  as  to  be  subject  to 
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estate  duty,  consisted  of  the  hereditaments 
comprised  in  the  settlements,  diminished  by  the 
value  of  the  annuities  and  sums  in  gross ;  and 
that  these  annuities  and  sums,  although  created 
without  money  consideration,  were  not  incum- 
brances in  respect  of  which  allowance  was  pro- 
hibited by  section  7  (1)  (o)  of  the  Vinanoe  Act, 
1894.  F.iirl  Cowley  v.  Inland  Revenue  Commis 
sioners  ([1899]  A.  C.  19S1  applied.  Per  Cherry, 
L.C..J.,  section  7  (1)  of  the  Finance  Act,  1894, 
applies  only  to  unsettled  or  free  property  passing, 
on  death,  by  will  or  intestacy.  Held  also,  that 
the  annuities  and  sums  in  gross  should  be  valued 
actuarially,  subject  to  the  provisions  contained 
in  the  several  deeils  creating  them.  Lord  de 
Freyne  v.  Inland  Revenue  Commissioners 

K.  B.,  [1916]  2  I.  R.  456 

15, Settlement — Death  of  settlor  within 

twelve  months  from  execution  of  settlement — 
Finance  Act,  1894  (57  *  58  Vict,  c.  30).  o.  2 
(1)  (o).]  Estate  duty  is  payable  upon  the  death 
of  a  settlor  in  respect  of  property  included  in  an 
ante-nuptial  settlement  executed  by  him, 
within  twelve  months  before  his  death,  on  the 
marriage  of  his  son,  for  which  settlement  there 
was  no  consideration  in  money  or  money's 
worth,  although  no  estate  for  his  life,  or  for  any 
period  determinable  by  reference  to  his  death, 
is  reserved  to  the  settlor  by  the  settlement. 
Attorney-Gefneral,  Informant ;  Smyth  and  Fenton, 
Defendants 

k.  B.,  [1905]  2  I.  R.  553  ;  39  I.  L.  T.  R.  171  ; 
5  N.  1.  J.  R.  198 

16.  — — -  Settlement — Gilt  Inter  vivos — Interest 
retained  hy  settlor — Customs  and  Inland  Revenue 
Acts,  1881  (44  <b  45  Vict,  c.  12),  s.  38  (2),  as 
amended  hy  the  Customs  and  Inland   Revenue 
Act,  18S9  (52  Vict,  c.  7),  s.  11,  and  the  Finance 
Act,  1894  (57  <fc  58  Vict-,  c.  30),  s.  2  (=).]    By 
a  settlement,  dated  the  4th  September,  1902,  C. 
conveyed  to  trustees  a  sum  of  £15,000  invested 
on  mortgage  upon  a   trust  to  pay   out   of  the 
income  a  sum  of  £575  to  hi.?  daughter,  Mrs.  D. , 
for  life,  and  after  her  death,  as  to  the  said  sum 
of  £15,000,  in  trust  for  such  child  or  children  as 
Mrs.   D.   should  appoint ;    and  in  default  of 
appointment  for  the  children  equally,  who,  being 
sons,    should    attain    twenty-one,    or,    being 
daughters,  should  attain  twenty-one  or  marry. 
There  was  a  power  to  Mrs.  D.  to  appoint  to  her 
husband  an  annuity  of  £300  a  year  for  his  life, 
in  the  event  of  his  surviving  his  wife.    If  there 
should  be  no  child  who,  being  a  son,  should  attain 
twenty-one,  or  a  daughter  attain  that  age  or 
marry,  the  trustees  were  to  hold  the  trust  funds 
after  the  death  of  Mrs.  D.  (but  subject  to  the 
annuity  to  the  husband)  in  trust  for  C.  abso- 
lutely.   The  trustees,  during  the  life  of  Mrs.  D., 
were  to  hold  the  balance  of  the  income  produced 
by  the  £15,000  after  payment  of  the  aimuity  of 
£575  to  Mrs.  D.  (or  the  annuity  to  the  husband), 
upon  trust  for  C.  absolutely.    The  mortgage  on 
which  the  £15,000  was  invested  produced  £675 
per  annum.    C.  died  on  September  11th,  1904  : — 
Held  (affirming  the  judgment   of  the  King's 
Bench  Division),  that  neither  the  trust  for  C. 
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of  the  surplus  income,  after  payment  to  Mrs.  D. 
of  the  annuity  of  £575,  nor  the  ultimate  contin- 
gent trust  for  C.  of  the  corpus  of  the  fund,  ren- 
dered the  gift  one  "  of  which  honAfid".  possession 
and  enjoyment  shall  not  have  been  assumed  by 
the  donee  immediately  upon  the  gift,  and  thence- 
forward retained  to  the  entire  exclusion  of  the 
donor,  or  of  any  benefit  to  him  by  contract  or 
otherwise,''  within  the  meaning  of  clause  (n) 
of  the  Customs  and  Inland  Revenue  Act,  1881, 
s.  3S  (2),  as  amended  by  section  11  of  the 
Customs  and  Inland  Revenue  Act,  1889,  and  the 
Finance  Act,  1894,  s.  2,  clause  (c),  and  that 
neither  estate  dutj  nor  "  settlement  estate 
duty"  was  payable  by  the  executors  of  C.  in 
respect  of  such  part  of  the  £15,000  as  was  settled 
on  Mrs.  D.,  her  husband,  and  issue.  In  re 
Cochrann 
K.  B.,  [1905]  2  I.  R.  626  ;  39  I.  L.  T.  194  ; 
App.,  [19081  2  I.  R.  200 ;   40  I.  L.  T.  R.  49 

17. Shares— Restrictions   on  transfer — 

Company — Arlicles  of  association — Bighl  of  pre- 
emptwn, — Principle  of  valuation — Sale  in  open 
market — Property  passing  on  d-eath— Repugnancy 
— Bule  ajainst  perpetuity — Companies  Act,  1862 
(25 .6  26  Vict.,  c.  89),  a.'  16— J'mamce  Act,  1894 
(57  db  58  Vict.,  r.  30),  ss.  1,  2,  3,  5 :  7  (5),  13, 
22  (ft).  I  By  will,  dated  the  26th  July,  1901, 
a  testator  devised  all  the  residue  of  his  property 
to  his  executors  upon  trust  to  pay  the  interest 
of  one-sixth  part  thereof  to  each  of  five  of  the 
testator's  sons  and  daughters,  respectively,  for 
life ;  and  of  the  remaining  one-sixth  part,  to 
such  of  the  children  of  a  deceased  daughter  as 
should  then  be  living,  in  equal  shares  ;  and  he 
directed  that,  subject  to  the  said  life  estates, 
his  trustees  should  hold  the  said  respective  sixth 
parts  or  shares  (save  as  to  the  share  of  one 
daughter,  which,  after  her  death,  was  to  be 
held  in  trust  for  the  remaining  residuary  legatees) 
upon  trust,  for  such  person  or  persons  as  the 
parties  respectively  entitled  to  a  life  Interest  in 
the  said  shares  might  by  deed  or  ivill  appoint. 
The  testator  died  on  the  15th  September,  1901, 
and  the  said  will  was  duly  proved  by  the  three 
executors  therein  named.  The  residuary  estate 
of  the  testator  included  750  fully  paid-up  shares 
in  the  firm  of  J.  J.  <fc  Sen,  Ltd.,  a  company 
registered  on  the  9th  October,  1891,  under  the 
Joint  Stock  Companies  Acts,  dividends  upon 
which  had  been  paid  by  the  company  for  some 
years  previously  to  the  testator's  death  at  the 
rate  of  20  per  cent,  per  annum.  The  articles  of 
association  of  the  company  contained  an 
elaborate  series  of  provisions  relating  to  the 
registration  of  holders  and  to  the  alienation  of 
shares  in  the  company,  whereby  it  was  {inter 
alia)  provided  that  any  memler  proposing  to 
transfer  a  share  should  serve  a  "transfer 
notice  "  upon  the  Company  (who  were  not  bound 
to  recognise  any  equitable  claim  to  a  share)  of 
his  intention  to  transfer,  which  notice  con- 
stituted the  company  his  agent  for  the  sale  of 
the  share  to  any  member  at  the  "  fair  value 
thereof,"  the  latter  being  defined  as  a  sum  of 
£100,  or  such  other  sum  as  should  from  time  to 
time  be  fixed  as  the  "  fair  value  "  by  resolution 
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of  the  company  in  general  meeting.  No  share 
could,  save  as  therein  provided,  be  transferred 
to  a  non-member  so  long  as  any  member  was 
willing  to  purchase  the  same  at  the  "  fair  value," 
the  directors  being  empowered  to  refuse  to 
register  any  transfer  to  a  non-member  of  whom 
they  did  not  approve,  such  transfer  being  void. 
Upon  the  company,  within  twenty-eight  days 
after  the  service  of  "  the  transfer  notice,'* 
finding  a  member  willing  to  purchase,  the  retiring 
member  was  bound,  upon  the  payment  of  the 
■'  fair  value,"  to  transfer  the  share  to  the  pur- 
chasing member,  in  default  of  which  the  company 
might  receive  the  purchase-money  and  enter  the 
name  of  the  purchasing  member  in  the  register 
as  the  holder  of  the  share.  In  the  event  of  the 
company  not  finding  a  purchaser  within  the 
twenty-eight  days  specified,  the  retiring  member 
might,  within  three  months,  sell  and  transfer 
the  share  to  any  person,  subject  to  the  approval 
of  the  directors,  and  at  any  price.  It  was  pro- 
vided that  the  executors  or  administrators  of  a 
deceased  member  should  be  the  only  persons 
recognised  by  the  company  as  having  any  title 
to  the  shares  registered  in  the  name  of  such 
member,  and  that  any  person  becoming  entitled 
to  a  share  in  consequence  of  the  death  of  any- 
member  might,  subject  to  the  regulations  con- 
tained in  the  articles,  transfer  such  share  tOi 
himself  or  any  other  person  ;  the  executors  of  a 
deceased  member  being  further  empowered, 
subject  to  the  approval  of  the  directors,  to  trans- 
fer the  share  of  such  member  to  his  son  or 
brother,  or  to  any  son  or  brother  of  any  existing 
member.  Upon  the  death  of  the  testator  the 
executors  paid  for  estate  duty  in  respect  of  the 
said  750  shares  a  sum  calculated  on  the  basis 
that  the  value  thereof  was,  having  regard  to  the 
right  of  pre-emption  and  restrictions  on  transfer 
and  sale  contained  in  the  articles,  limited  to  the 
"  fair  value  "  of  each  share  fixed  by  the  articles 
at  £100,  and  refused  to  pay  any  further  duty. 
On  an  information  by  the  Attorney-General, 
seeking  a  declaration  that  on  the  death  of  the 
testator  estate  duty  became  payable,  under  the 
Finance  Act,  1894,  upon  the  principal  value  of 
the  said  shares,  being  the  price  which  same 
would  fetch  if  sold  in  the  open  market  at  the 
time  of  the  testator's  death,  and  that  such  value 
was  not  limited  to  the  "  fair  value  "  of  £100  a 
share,  or  for  the  determination  of  the  manner 
in  which  such  value  was  to  be  ascertained : — 
Held,  by  the  Court  of  Appeal,  varying  the  order 
of  the  King's  Bench.  Division  (reported  [1904 J 
?  I.  R.  644 ),  that  the  principal  value  of  the  shares 
ought  to  be  estimated  at  the  price  which,  in  the 
opinion  of  the  Commissioners  of  Inland  Revenue, 
they  would  fetch  if  sold  in  the  open  market  on 
the  terms  that  the  purchaser  should  be  entitled 
to  be  registered  and  should  be  registered  as  the 
holder  of  the  shares,  and  should  take  and  hold 
them  subject  to  the  articles  of  association,  in- 
cluding the  articles  relating  to  the  alienation 
and  transfer  of  the  shares  of  the  company. 
Attorney -Oeneral  v.  Jameson 
K.  R.,  [1 904]  2 1.  R.  644;  App.,  [1905]  2 1.  R.  21 8  ; 
38  I.  L.  T.  R.  117 
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—  Compulsory  purchase       [19021 1  !•  R-  157 
»See  Lands  Clauses  Acts— Costs.    4. 

REVENUE— EXCESS  PROFITS  DUTY. 

1. Exemption  ol "  Husbandrv  " — Finance 

CSo.  2)  Act,  1915  (5  cfe  6  Geo.  V.,  c.  89,  ss.  38, 
39,  15,  Schedule  4,  Part  III.,  s.  ^0)— Registered 
Co-cpe/rative  Dairy  Society — Liability  to  ercess 
profitd  duty.]  A  co-operative  soc'ety,  registered 
iinder  56  &  57  Vict.,  c.  39,  carrjan!;  on  under  its 
rules  the  manufaotire  and  sale  of  butter  in  the 
interest  of  its  members  who  supplied  milk  for  the 
purpose,  is  not  carrying  on  the  business  of 
biisbandry  so  as  to  be  exempt  under  section  39 
of  the  Finance  (No.  2)  Act,  1915  (5  &  6  Geo. 
v.,  c.  89),  from  duty  from  excess  profits,  imposed 
!by  section  38  of  the  Act.  In  re  Cavan  Central 
Co-operative  Agricultural  and  Dairy  Society,  Ltd. 
K.  B.,  [1917]  2 1.  R.  594, 622 

2. ■  "  Where  the  principal  business  con- 
sists in  making  investments  " — Employerf'  lia- 
bility insurance — Ini'eMment  reserve  fund — Capi- 
tal — Appropriations  from  profits  to  meet  deprecia- 
tion in  securities — Allowance — Computation  of 
profits— Finance  {No.  2)  Act,  1915,  Schedule  IV., 
Part  I.,  rule  8 ;  Part  III.,  rule  2.]  A  company 
■oarryinjj  on  a  fire  insurance  and  employers' 
Siabihty  insurance  business  is  not,  for  the 
(purposes  of  the  Computation  of  Excess  Profits 
Duty,  a  company  whose  "  principal  business 
■consists  in  making  investments  "  ;  its  accumu- 
lated profits  which  have  been  invested  and  form 
■a,  reserve  fund  cannot  be  treated  as  capital 
•employed  in  the  business  ;  and  there  being  no 
Tstatutory  obligation  on  a  hmited  company  to 
replace  capital  lost  by  depreciation  in  securities, 
«uch  a  company  is  not  entitled  to  an  allowance 
out  of  profits  for  the  sums  set  aside  to  make 
good  such  depreciation.  Irish  Catholic  Church 
Property  Insurance  Company,  Ltd.,  v.  Commis- 
sioners of  Inland  Revenue 

App.,  [1918]  2  I.  R.  510 

REVENUE— INCOME   TAX. 

1. County  council — Interest  allovied  on 

county  funds  hy  bank  as  treasurer — County 
Treasurers  {Ireland)  Act,  1867  (30  <fc  31  Vict., 
£.  46),  s.  2~Incnme  Tax  Act,  1853  (16<fc  17  Vict., 
c.  34),  s.  2,  Schedule  J).]  A  county  council  is 
.assessable  to  income  tax  upon  interest  allowed 
by  a  bank  for  moneys  from  time  to  time  lying  to 
the  credit  of  the  county  with  the  bank  as 
treasurer  of  the  county.  Matthews,  Appellant ; 
Cork  County  Council.  Respondent 

K.  B.,  [1910]  2 1.  R.  521 

2.  • Covenant  in  lease.]     Where  a  lease 

^contained  a  covenant  that  the  tenant  should 
pay  all  rates,  taxes,  and  impositions  whatever, 
■whioh  shall  be  charged  or  imposed  on  the 
■demised  premises,  or  in  default  pay  a  penal 
rent  of  double  the  ordinary  rent  t—Held,  that 
the  payment  of  income  tax  by  the  tenant  was 
•covered  by  the  covenant.  Reardon  v.  O'Donnell 
Cir  Cas.,  O'Brien,  J.,  31 1.  L.  T.  165 

3. Land  purchase  annuity — Original  pur- 

■cAase   annuity — Reduced  annuity — Meaning   of 
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"payable'  —Finance  {No.  2)  Act,  1915,  s.  22 
(2)  (c).]  Where  the  annuity  payable  in  respect 
of  land  purchased  under  the  Iri.sh  Land  Purchase 
Acts  has  been  reduced  in  accordance  with  the 
provisions  of  the  said  Acts,  income  tax  under 
Schedule  B.  is  to  be  assessed  on  the  amount  of 
the  purchase  annuity  actually  payable  at  the 
date  of  the  assessment  and  not  on  the  amount 
of  the  original  purchase  annuity.  The  word 
"  payable  "  in  section  22  (2j  (c)  of  the  Finance 
(No.  2)  Act,  1915,  is  to  be  construed  as  meaning 
"  payable  for  the  time  being."  F.  W.  Corcoran 
{Surveyor  of  Tax),  Appellant ;  J.  W.  Judge, 
Respondent'  K.  B.,  52  I.  L.  T.  R.  205 

4. Negotiation  fee  paid  to  agent  on  sale 

under  Land  Purchase  Acts— /«come  Tax  Act, 
1853  (16  <<h  17  Vict.,  c.  34),  Schedule  D.— Irish 
Land  Act,  1903  (3  Edw.  VIL,  c.  37),  s.  23  (12).] 
The  agent  of  an  estate  intended  to  be  sold  to  the 
tenants  under  the  provisions  of  the  Irish  Land 
Act,  1903,  was  employed  by  the  vendors  to 
negotiate  the  sales,  under  an  agreement  by  whioh 
he  was  to  receive  out  of  the  purchase-money  a 
commission  of  3  per  cent,  on  the  amount  of  the 
same,  and  this  agreement  was  sanctioned  by 
the  Estates  Commissioners  under  section  23  (12) 
of  the  Act.  The  estate  was  sold  and  the  amount 
of  the  commission  paid  to  the  agent  out  of  the 
purchase-money  : — Held,  that  the  commission 
was  part  of  the  annual  gains  and  profit.s  of 
the  agent  arising  froin  his  vocation  as  such 
agent  in  respect  of  which  he  was  assessable  to 
income   tax.      Humphrey,    Appellant ;    Peare, 


K.  B.,  [1913]  2  I.  R.  462  ;  47  I.  L.  T.  R.  215 

5. "  Persons    residing    in    the    United 

Kingdom  " — Company  registered  in  Ireland — 
Managing  director  resident  in  the  U.S.A. — 
Business  carried  on  both  in  Ireland  and  abroad — 
Income  Tax  Act,  1853  (16  <fc  17  Vict.,  c.  34), 
s.  2,  Schedule  Z).]  A  "  one-man "  company, 
whose  sole  director  and  manager  is  ordinarily 
resident  in  the  United  States  of  America,  may 
be  resident  in  the  United  Kingdom  within 
section  2,  Schedule  D.,  of  the  Income  Tax  Act, 
1853  (16  &  17  Vict.,  c.  34),  and  Uable  to  pay 
income  tax  upon  the  whole  of  its  profits  wherever 
earned.  De  Beers  Consolidated  Mines,  Ltd.,  v. 
Howe  ([1906]  A.  C  455)  distinguished.  John 
Hood  ds  Company,  Ltd.,  v.  Magee 

K.  B.,  [1918]  2 1.  R.  34 

6. Profit  on  water  rents — Local  authority 

supplying  water — Liability  to  income  tax — • 
Income  Tax  Act,  1842  (5  c&  6  Vict.,  c.  35) ; 
Taxes  Management  Act,  1881  (43  <fc  44  Vict., 
c.  19) ;  Ptiblic Health  {Ireland)  Act,  1878  (41  dk  42 
Vict.,  c.  52),  ss.  66,  68.]  A  local  district  council, 
by  virtue  of  the  provisions  of  the  Public  Health 
(Ireland)  Act,  1878,  provided  waterworks  for 
the  purpose  of  supplying  water  to  the  inhabitants 
of  their  district,  and  thereby  made  a  profit : — 
Held,  that  such  profit  was  a  profit  within  the 
meaning  of  the  Income  Tax  Act,  1842  (5  &  6 
Vict.,  0.  35),  and  therefore  liable  to  income  tax. 
MulUngar  Rural  District  Council  v.  Bowles 

K.  B.,  [1913]  2  I.  R.  44 
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Pleading  general  issue  in  information  to 

enforce  payment  of    [1903]  2  I.  R.  517; 
37  I.  L.  T.  R,  152  ;    3  N.  I.  J.  R.  301 
See  Practice  (Revenue)— Pleading. 
REVENUE— INCREMENT  VALUE   DUTY. 

Transfer  of  land  prior  to  making  of  provisional 
valuation— OM'jier  of  land— Finance  (1909-10) 
Act,  1910,  ss.  1,  2,  4,  26,  27,  41  (10  Edw.  VII., 
V.  8).  "I  It  is  no  answer  to  claim  for  increment 
value  duty  arising  on  the  occasion  of  a  transfer 
on  sale  of  an  interest  in  land  in  pursuance  of  a 
eontraet  after  the  commencement  of  the  Finance 
Act,  1910,  that  no  provisional  valuation  of  the 
land  had  been  made  by  the  Commissioners  of 
Inland  Revenue  prior  to,  or  at  the  date  of,  the 
Bale.  In  such  a  case  it  is  the  duty  of  the  Com- 
missioners, under  section  27  of  the  Act,  to  serve 
notice  of  the  provisional  valuation  on  the  owner 
of  the  land  as  defined  by  section  41  of  the  Act ; 
not  on  the  transferor,  although  the  duty  is 
assessable  on  the  latter.  Atlome^f■  General  for 
Ireland  v.  Adams         App.,  [1917]  2  I.  R.  268  ; 

49  I.  L.  T.  R.  148 

REVENUE— LEGACY   DUTY 

Legacy  in  satisfaction  of  debt — Evidence.]  A 
statement  in  a  will  that  a  legacy  is  bequeathed 
in  satisfaction  of  a  debt  is  sufficient  prima  facie 
evidence  of  the  testator's  indebtedness  to 
exempt  the  legacy  from  duty.  In  re  O'Leary's 
Eitale  Madden,  J.,  [1896]  1  L  R.  283 

Charitable  bequest — ^Masses  for  repose  ot 

testator's  soul 

[1896]  2  I.  R.  291  ;  30  I.  L.  T.  R.  110  ; 
[1897]  2  I.  R.  426  ;   31  I.  L.  T.  R.  49 
See  Charity— Gift  to.    19. 

Priority — Bankruptcy 

[1897]  1  I.  R.  520  :   31  I.  L.  T.  R.  27 
See  Bankruptcy— Preterential  Deht.    1. 

REVENUE— OFFENCES. 

1, Illicit  distillation — Forcible  entry  by  ex- 
cise officer.']  The  17th  section  of  the  1  &  2  Wm. 
IV.,  c.  55,  does  not  justify  an  excise  officer  in 
forcibly  entering  and  searching  a  house  where 
illicit  wliiskey  is  suspected  to  be  concealed,  but 
has  reference  only  to  cases  where  whiskey  in  the 
process  of  manufacture,  or  the  materials  or 
appUanoes  of  the  process  are  supposed  to  be 
concealed.  The  search-warrant  issued  under 
the  authority  of  this  section  should  be  directed 
to  the  officer  who  has  made  the  information. 
A  constable  who,  without  maUce,  aids  or  assists 
in  such  forcible  entry  is  entitled  to  a  month's 
notice  of  action.  Since  the  passing  of  the 
Common  Law  Procedure  Act,  18.53,  actions 
against  the  Excise  are  transitory,  though  the 
statute  localising  the  venue  is  not  expressly  re- 
ferred to  in  it : — ^Mosre- Should  the  plea  of 
justification  set  out  the  grounds  of  suspicion 
which  led  to  the  making  of  the  information 
upon  which  the  warrant  had  been  issued  ?  Tute 
V.  Mathew  C.  P.,  [1866]  17  I.  C.  L.  R.  641 

2. Permit  for  spirits  taken  out  of  bond — 

43  *  44  Vict.,  c.  24,  s.  107  (1)— 2  &  3  Wm.  IV., 
c.  16,  s.  10.]    A  merchant  delivering  spirits  to 


REVENUE— OFFENCES— co»<wMed. 
a  purchaser  out  of  bond  must  convey  same 
direct,  and  must  not  bring  same  to  any  place 
for  any  purpose  save  to  the  place  mentioned  in 
the  permit.  If  he  does  so,  he  is  guilty  of  an 
offence  under  the  Spirits  Act,  1880  (43  &  44 
Vict.,  c.  24),  8.  107  (1),  and  also  under  the  Excise 
Permit  Act,  1832  (2  &  3  Wm.  IV.,  c.  16).  s.  10. 
Cork  Distilleries  Go.  v.  Ot.  S.  <h  W.  By.  Co. 
(Ir.  B.  4  C.  L.  349 ;  8  C.  L.  334 ;  L.  R.  8  H.  L- 
269)  followed.  Duggan  v.  Bagots.  Hutton  <t-  Co. 
M.  P.  C,  36  L  L.  T.  R.  24;  2  N.  I.  J.  R.  121 

REVENUE— PROBATE  DUTY. 

Insufficient  amount  paid — Estate  fully  ad- 
ministered— Claim  by  Commissioners  of  Inland 
Bevenuefor  additional  duty — Customs  and  Inland 
Revenue  Act,  1881  (44  &  45  Vict,  u.  12— Merger 
of  charge  by  will.]  An  executor,  by  mistake, 
paid  an  insufficient  amount  of  probate  duty, 
fully  administered  his  testator's  estate,  ancB 
died  : — Held,  applying  Attorney-General  v.  Smith 
([1892]  2  Q.  B.  289 ;  [1893]  1  Q.  B.  239),  that 
the  Inland  Revenue  had  no  remedy  for  addi- 
tional duty  under  the  Customs  and  Inland 
Revenue  Act,  1881  (44  &  45  Vict.,  c.  12).  A 
testator,  by  his  will,  directed  that  certain 
charges  vested  in  him  should  merge  in  his  real 
estate.  Held,  that  probate  duty  was  payable  on 
the  charges.  In  re  Nunn's  Estate ;  Nunn, 
Petitioner  Monroe,  J.,  [1894]  1 1,  R.  252 

REVENUE— STAMP   DUTY. 
1. Declarations — Admission    to    lunatic 

asylums— Stowjj)  dmty — Petty  Sessions  Clerks: 
Act.]  The  declaration  at  the  beginning  of  forms, 
of  appUcation  for  admission  into  a  district 
lunatic  asylum  are  not  within  the  Stamp  Act, 
1891,  54  &  55  Vict.,  c.  39  :  they  remain  subject 
to  the  provisions  of  the  Petty  Sessions  Clerks. 
(Ireland)  Act,  1858  21  &  22  Vict.,  c.  100),  and 
are  not  exempted  from  stamp  duty  by  the 
exemption  clause  in  the  first  schedule  to  th& 
Stamp  Act,  1891,  as  being  statutory  declarations- 
required  by  law  and  made  before  a  Justice  of  the 
Peace.  The  Petty  Sessions  Clerks'  Fund  is. 
special  in  its  character,  subject  to  the  enact- 
ments specially  applicable  to  it.  and  not  withim 
the  Stamp  Act,  1891.     Casey  v.  Pope 

K.  B.,  40  I.  L.  T.  R.  48 

2.  — —  Land  Judges'  Court — Practice — Duty 
payable  on  estate  sold  discharged  of  superior 
interests — Landed  Estates  Court  {Ireland)  Act, 
1858,  s.  S8—Land  Law  (Ireland)  Art,  1896.  ]i 
When  land  is  sold  in  the  Land  Judges'  Court  to- 
the  tenants,  and  superior  interests  are  redeemed, 
the  duty  payable  under  section  88  of  the  Landed 
Estates  Court  Act  is  on  the  balance  of  the  pur- 
chase-money remaining  after  deducting  the 
price  of  the  redemption  of  the  superior  interests. 
In  re  Garde's  Estate ;  Braddell,  Petitioner.  In  r& 
Careio's  Estate  ;  Bagnell,  Petitioner 

Ross,  J.,  [1901]  1  I.  R.  477 

3. ILeg&ey— Stamp  Act,  1891  (54  &  55 

Vict.,  o.  39) — Transfer  of  stock  by  executor  to 
legatee — Conveyance  or  transfer  on  sale — Ad' 
valorem  duty.]    Where  a  legatee  under  a  will 
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BEVENUE— STAMP  jyiitY— continued. 
agrees  with  the  executor  to  take  payment,  or 
part  payment,  of  the  legacy  in  stock  or  securities 
of  the  testator,  the  transfer  deed  executed  in 
pursuance  of  the  agreement  is  a  "  conveyance  or 
transfer  on  sale,"  within  the  meaning  of  the 
Stamp  Act,  1891,  and  is  chargeable  with  ad 
valorem  duty,  to  be  assessed  in  accordance  with 
the  provisions  of  that  Act.  Foster  v.  Commis- 
sioners of  Inland  Revenue  ([1894]  1  Q.  B.  516) 
I'oUowed.  Dawson  v.  The  Commissioners  of  In- 
land Sevenue  K.  B.,  [19051  2  I.  R.  69  ; 
38 1.  L.  T.  R.  159 

4.  — —  Receipt — Stamped  receipt  for  two 
sums — Contemporaneous  unstamped  receipt  for 
■one  of  such  sums — Stamp  Act,  1891  (54  cfc  55 
Vict.,  c.  39),  ss.  101,  103.]  The  defendant  gave 
N.  a  duly  stamped  receipt  for  a  sum  paid  by 
N.  for  rent  and  goods  supplied,  and  at  the  same 
time  gave  N.  (as  the  defendant  alleged,  for 
book-keeping  purposes  only)  a  separate  docu- 
ment, purporting  to  be  a  receipt  for  the  rent 
alone,  which  exceeded  £2  : — Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  the  King's 
Bench  Division),  that  the  latter  document 
required  a  stamp.     Attorney-General  v.  Soss 

[1908]  2 1.  R.  403 ;  42  I.  L.  T.  R.  64  ; 

App.  [1909]  2  I.  R.  246 ;   43  I.  L.  T.  R.  148 

Appointment  of  new  trustee 

ri9001  2  I.  R.  138  ;  33  I.  L.  T.  R.  114 
See  Trustee — Appointment.    8. 

REVENUE— SUCCESSION  DUTY. 
1.  — — ■  Deteimination  or  expiration  of  lease — 

Succession  duty  on  increased  value  of  lands 
demised — "Lease  purporting  at  the  date  thereof 
io  he  a  lease  at  rack-rent" — Lease  for  ninety -nine 
years  at  a  fixed  rent — Covenant  by  lessee  to  expend 
a  specified  sum  in  building  on  the  demised 
premises  within  a  specified  time — Proviso  that, 
on  breach  of  such  covenant,  the  lease  should  be 
void,  and  that  the  lessee  should  hold  the  demised 
premises  for  a  term  of  twenty-one  years  from  the 
date  of  the  demise,  the  rent  remaining  urbchanged-l 
Portions  of  undeveloped  land  adaptable  as  sites 
for  villa  residences  were  let  in  lots  on  leases  for 
ninety-nine  years.  Each  lease  reserved  a  fixed 
sum  as  rent,  and  contained  a  covenant  by  the 
lessee  to  expend  a  specified  sum  in  building  on 
the  demised  premises  within  five  years  from  the 
■date  of  the  demise.  Each  lease  also  contained  a 
proviso  that  on  breach  of  the  aforesaid  covenant 
"the  lease  should  become  void,  and  ttat,  in  such 
case,  the  lessee  should  hold  the  demised  premises 
lor  twenty-one  years  from  the  date  of  the  demise, 
the  rent  remaining  unchanged.  The  covenants 
iaving  been  performed,  and  the  lands  having 
been  held  by  the  lessees  for  the  full  term  of 
ninety-nine  years,  on  information  by  the 
Attorney-General  for  a  declaration  that,  upon 
the  expiration  of  the  leases  in  question,  the 
successor  of  the  lessor  was  bound  to  deliver  a 
succession  account,  under  the  Succession  Duty 
Act,  1853  (16  &  17  Vict.,  c.  51)  -.—Held,  by  the 
King's  Bench  Division,  that  the  leases  were  not 
''  leases  purporting  at  the  date  thereof  to  be 
leases  at  a  rack-rent"  within  the  meaning  of 


REVENUE— SUCCESSION  DUTY— continued. 
section  20  of  the  said  Act,  and  that  the  successor 
of  the  lessor  was  bound  to  deliver  an  account, 
and  to  pay  the  duty  imposed  by  the  said  Act. 
Attorney-General  v.  Earl  of  Longford 

K.  B.,  [1909]  2  I.  R.  436 

2. Mortgaged  property  —  Finance  Act, 

1894,  ss.  1-7 — Succession  Duty  Act,  1853,  s.  34.] 
Where  the  lands  sold  in  the  matter  were,  at  the 
date  of  the  death  of  the  vendor's  predecessor  in 
title,  subject  to  a  charge  of  £4,000,  secured  by 
mortgage,  which  the  vendor  had  joined  in 
executing,  and  the  Inland  Revenue  claimed 
succession  duty  in  respect  of  the  said  sum  of 
£4,000  : — Beld,  that  the  succession  duty  claimed 
was  payable.  In  the  Matter  of  the  Estate  of  T.  B. 
Hamilton  Meredith,  J.,  39  I.  L.  T.  R.  272 

3. ■  Predecessor — Policy  of  life  assur- 
ance— Premiums — Payment  of — Marriage  settle- 
ment— Disposition — Succession  Duty  Act,  1853 
(16  <fc  17  Vict.,  c.  51),  ss.  2,  13,  11— Customs  and 
Inland  Revenue  Act,  1881  (44  Vict.,  c.  12),  s.  38 — 
Customs  and  Inland  Revenue  Act,  1889  (52  Vict, 
c.  7),  s.  11.]  In  1853  a  policy  of  insurance  for 
£4,000  was  effected  on  his  own  h'fe  by  A.,  in 
contemplation  of  his  second  marriage,  and,  by 
a  contemporaneous  marriage  settlement,  G.  (the 
mother  of  A.^s  first  wife),  who  was  entitled  for 
her  life  to  the  interest  upon  certain  securities 
representing  £3,500  late  currency,  and  A.,  who 
was  entitled  to  the  interest  on  the  same  securities 
for  his  Ufe  from  the  death  of  C,  joined  in 
assigning  their  interest  in  these  securities  during 
the  life  of  A,  to  trustees,  upon  trust,  during  the 
life  of  A.,  to  pay  out  of  the  annual  proceeds 
thereof  the  premiums  on  the  said  policy  of 
insurance,  which,  by  the  settlement,  was 
assigned  by  A.  to  the  same  trustees  upon  the 
trusts  of  the  settlement.  The  settlement  also 
contained  a,  personal  covenan  Iby  A.  with  the 
trustees  to  pay  the  annual  premiums  upon  the 
policy.  The  premiums  were  (it  was  assumed) 
paid  by  the  trustees  out  of  the  annual  proceeds 
of  the  trust  securities.  A.  died  in  1876,  leaving 
a  widow  and  children  of  the  second  marriage, 
and  C.  died  in  1880,  a,  stranger  in  blood  to  the 
said  children.  On  an  information  by  the 
Attorney-General,  claiming  succession  duty: — 
Held,  that  C.  was  not  a  "  predecessor  "  within 
the  meaning  of  section  2  of  the  Succession  Duty 
Act,  1853,  and  that  succession  duty  at  the  rate 
of  £10  per  cent,  in  respect  of  a  moiety  of  the 
proceeds  of  the  said  poUoy  of  insurance,  as  upon 
a  succession  from  C.,  was  not  payable  under 
sections  2  and  13  of  the  same  Act.  Attorney- 
General  V.  Riall 

K.  B.,  [1906]  2  I.  R.  122 ;   40  I.  L.  T.  R.  95 

4.  Predecessor — Settlor — Marriage  por- 
tion— Succession  Duty  Act,  1853  (16  *  17  Vict., 
o.  51),  ss.  2,  10.]  A  step- daughter,  who  was 
contemplating  marriage,  was  possessed  of  forty- 
five  shares  in  the  National  Bank,  which  had 
been  presented  to  her  by  her  step-father.  These 
shares,  at  the  request  of  the  step-father,  who 
told  her  that  he  had  left  her  much  more  than 
their  value,  she  handed  over  to  her  brother,  and 
the  step-father  gave  her  a  "  marriage  portion  " 


(  2237 


DIGEST  OF  CASES. 


(  2238  ) 


EEVENUE— SUCCESSION  HVtY— continued. 
of  £5,000,  which  was  put  in  settlement.     The 
step-father  died  shortly  after  the  marriage,  and 
by  his  will,  which  was  made  some  months  before 
the  marriage,  he  left  the  step-daughter  a  legacy 
of  £5,000.     In  a  former  suit  in  Equity  the  step- 
daughter and  her  husband  had  established  that 
this  legacy  was  not  adeemed  by  the  marriage 
portion  of  £5,000,  and,  upon  the  death  of  her 
husband,  the  Inland  Revenue  Commissioners 
claimed  from  the  eldest  son  of  the  marriage,  who 
was  the  successor,  succession  duty,  under  the 
Succession  Duty  Act,  1853,  ss.  2,  10,  at  the  rate 
of  10  per  cent,  in  respect  of  the  £5,000  put  in 
settlement,  upon  the  ground  that  the  predecessor 
was  the  step-father,  a  stranger  in  blood.     The 
eldest  son  contended  that  it  was  his  mother  who 
settled  the  £5,000,  and  that  she  was  the  pre- 
decessor, in  which  event  succession  duty  at  the 
rate   of   1   per  cent.,   and  no  more,   would  be 
payable  : — Held,  that,  before  and  at  the  time 
of  the  settlement,  the  £5,000  put  in  settlement 
belonged  to  the  step-father  and  not  to  the  step- 
daughter,   and   that   he   was   the   predecessor. 
Held  also  {per  Gibson  and  Kenny,    JJ.),  that, 
notwithstanding  the  use  of  the  word  "  portion  " 
in  the  settlement,  the  step-father,  and  not  the 
step- daughter,   was  to  be  deemed  the  settlor. 
Ward  V.   Dyas  (LI.  &  G.  temp.   Sugden,   177) 
observed    upon    and    distinguished.     Attorney- 
General  V.  Biggs  K.  B.,  [1907]  2  I.  R.  400 

5. Purchaser  for  valuable  consideration — 

Trustees  of  marriage  settlement — Statute  of 
Limitations — 16  <fc*  17  Vict,  c.  51,  s.  17 — The 
Customs  and  Inland  Revenue  Act,  1889  (52  Vict., 
c.  7),  s.  12  (1),  (2),  (3).]  In  1857,  on  the  death  of 
A.,  lands  became  the  subject  of  succession  duty, 
B.,  the  successor,  died  in  1867,  having  by  will, 
made  in  1863,  charged  the  lands  with  £5,000  in 
favour  of  C.  In  1872  C,  on  his  marriage, 
assigned  the  charge  for  £5,000  to  the  trustees  of 
his  settlement,  on  the  ordinary  trusts  of  a 
marriage  settlement.  The  lands  were  after- 
wards sold  at  the  suit  of  an  incumbrancer,  and 
the  Commissioners  of  Inland  Revenue  claimed 
to  have  the  succession  duty,  which  became 
payable  in  1857,  satisfied  out  of  the  proceeds 
of  the  sale  in  priority  to  the  trustees  of  the 
marriage  settlement  of  1872  : — Held  (affirming 
the  decision  of  Ross,  J. ),  that  the  trustees  of  the 
marriage  settlement  were  purchasers  for  valuable 
consideration  within  the  meaning  of  section  12 
of  the  Customs  and  Inland  Revenue  Act,  1889, 
that  as  against  them  the  succession  duty  was 
barred  after  the  lapse  of  twelve  years,  and  that 
they  were  accordingly  entitled  to  priority  over 
the  Inland  Revenue  Commissioners.  In  re 
Donelan's  Estate 

Ross,  J.,  App.,  [1902]  1 1.  R.  109,  111; 

35  I.  L.  T.  R.  180,  246  ;  1  N.  I.  J.  R.  258; 

2  N.  I.  J.  R,  18. 

REVENUE— UNDEVELOPED   LAND   DUTY 
Deduction  in  respect  of  expenditure  In  ievelop- 

ment— Finance  (1909-10^  Act,  1910  flO  Edw. 
VII.,  &.  8),  s.  16  (2)  (6).]  The  owner  of  land, 
the  subject  of  a  scheme  for  land  development, 


REVENUE— UNDEVELOPED  LAND  DUTY— 

continued. 
and  within  the  borough  boundary  of  a  city 
corporation,  arranged  with  the  corporation  that 
they  should  take  over  and  make  a  road,  existing 
on  the  land  and  prior  to  the  arrangement  a 
private  road  for  the  upkeep  of  which  the  owner 
of  the  land  was  liable,  on  condition  that  he 
dedicated  for  the  purpose  of  the  road  a  margin 
10  feet  in  width  : — Held,  that  in  assessment  for 
undeveloped  land  duty  the  owner,  having  by  his 
bargain  purchased  the  labour  of  the  corporation 
was  entitled  to  allowance  in  respect  of  the 
"  site  value  "  as  having  "  incurred  expenditure  " 
on  the  road  within  the  meaning  of  section  16 
(2)  (J)  of  the  Finance  (1909-10)  Act,  1910  (10 
Edw.  VII.,  c.  8),  which  Act  does  not  interfere 
with  the  power  of  a  landowner  to  make  bargains 
with  respect  to  "  site  value  "  {per  Palles,  C.B.). 
Inland  Revenue  Commissioners  v.  Lemon 

K.  B.,  [1916]  2  I.  R.  175 

REVENUE— VALUATION 

Valuation    on    "  revenue  "    or    "  profit " — 

Electric  light  undertaking — Method  of  dealing 
with  machinery  not  erected  or  used  for  the 
production  of  motor  power — Annual  Revision 
of  Rateable  Property  {Ireland)  Amendment 
Act,  1860  (23  Vict.,  c.  4).]  Assuming  that 
the  "revenue"  or  "profit"  method  of  assess- 
ment can  be  correctly  applied  in  estimating 
the  valuation  of  an  undertaking  such  as  an 
electric  lighting  undertaking,  machinery  not 
erected  or  used  for  the  purpose  of  producing 
motor  power  should  be  treated  as  tenants' 
capital,  and  not  as  property  in  respect  of  which 
allowance  should  be  made  as  property  of  the 
hypothetical  landlord.  Clones  Electric  Light  and 
Power  Company,  Ltd.,  v.  Commissioner  of 
Valuation  of  Ireland  K.  B.,  [1918]  2  I.  R.  56  ; 
52  I.  L.  T.  R.  209 

REVENUE. 

Crown  debt — Priority 

[1897]  1  I.  R.  520  ;   31  I.  L.  T.  R.  27 
See  Bankruptcy — Preferential  Debt.    1. 

Crown  rent — Exclusive  charge 

[1900]  2  I.  R.  259 
See  Land  Purchase   Acts — Superior  In- 
terest.   62. 

Death  of  settlor  within  twelve  months 

[1905]  2  I.  R.  553 ;   39  I.  L.  T.  R.  171 
See  Revenue — Estate  Duty.    15. 

Direction  to  pay  legacy  duty — Whether 

includes  succession  duty 

[1914]  1  I.  R.  76 
-See  Charity,  Gift  to.    33. 
— ■ — ■  Estate  duty — Aggregation 

[1912]  2  I.  R  606 
See  Revenue — Estate  Duty.    3. 

Estate  duty — Gift  inter  vivos 

[1905]  2  I.  R.  626  ;  39  I.  L.  T.  194  ; 
[1906]  2  I.  R.  200  ;   40  I.  L.  T.  R.  49 
See  Revenue — Estate  Duty.    16. 

Estate    duty  —  Shares  —  Restriction    on 

transfer  [1904]  2  I.  R.  644  ; 

[1905]  2  L  R.  218  ;   38  I.  L.  T.  R.  117 
See  Revenue— Estate  Duty.    17. 
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REVENUE— comiijitted. 

— ■ —  Legacy  duty — Exemption — Charitable  be- 
quest [1910]  2  I.  R.  251 ; 
44 1.  L.  T.  R.  67 
See  Charity,  Gift  to.    6. 

Prosecution — Illicit  distillation 

[1897]  2  I.  R.  248 
See  Justices — Quarter  Sessions.    16. 

Stamp  duty — Conveyance  or  transfer  on  sale 

[1905]  2  I.  R.  69;  38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

■  Stamp — Order  of  Justices  under  Lunatic 

Asylums  Act,  1875,  s.  14 — Certificate 
[1908]  2  I.  R.  15 
See  Lunatic.    8. 

Succession  duty  40  I.  L.  T.  R.  98 

See    Limitations,    Statute    of — Personal  1 
Action.    30.  ! 

I 

REVERSION.  ' 

Crown,  in  lands  sold  under  Land  Purchase 

Acts — Redemption  of    50  I.  L.  T.  R.  141 
See  Land  Purchase  Acts — Superior  In- 
terest.   17. 

Crown— Onus  of  proof      28  I.  L.  T.  R.  73 

See  Land  Purchase  Acts — Superior  In- 
terest.   13. 

Crown  reversion  on  estate  in  tail  male — 

Large  number  of  male  issue  living — 
Sale  under  Land  Purchase  Acts — Dis- 
tribution of  purchase-money  without 
regard  to  Crown  reversion 
[1914]  1 1.  R.  96, 101  ;  48 1.  L.  T.  R.  14 
See  Land  Purchase  Acts — Superior  In- 
terest.   20. 

Crown — Sale  under  Land  Purchase  Acts 

[1901]  1 1.  R.  377 
See  Land  Purchase   Acts — Superior  In- 
terest.   14. 

-  —  Lease  vested  in  wife — Purchase  by  hus- 

band [1908]  1  I.  R.  393  ; 

42  I.  L.  T.  R.  253  ;   [1910]  1  I.  R.  86 
See  Merger.    9. 

Purchase  by   middleman  —  Covenant  to 

renew  toties  quotiea — Graft 

[1899]  1 1.  R.  125 
See  Landlord  and  Tenant — Lease.    46. 

REVERSIONARY   INTEREST. 

Maintenance  and  advancement  of  infant — 

Charge  on  corpus       [1917]  1  I.  R.  181 
See  Infant — Maintenance.    2. 

Mortgage — Statute  of  Limitations 

1  N.  I.  J.  R.  246 
See  Limitations,  Statute  of — Realty.    47. 

REVIEW   OF   TAXATION— Special  fee 

47  I.  L.  T.  R.  208 
See  Solicitor  —Bill  of  Costs.   96. 

REVIEW  OF  WEEKLY  PAYMENT 

47  I.  L.  T.  R.  27 
See  Workmen's  Compensation.    136. 

REVISING    BARRISTER— Voter— Qualification 
other  than  that  in  list    1  N.  I.  J.  R.  33 
See  Parliament — Franchise.    149. 


REVIVOR. 

Admin'istration  action — Death  of  execu- 
tor— Plaintiff — Costs  of  revival  and  of 
grant  de  bonis  non      45  I.  L.  T.  R.  245 
See  Practice — Costs.    51. 
— —  Judgment — Motion   at  suit   of  one   con- 
vizor  to  vary — Stay  of  execution 

16  I.  C.  L.  R.  App.  xxiil. 
See  Judgment.    8. 

REVOCATION. 

[1910]  1  I.  R.  258  ;   43  I.  L.  T.  R.  117 

See  Power — Execution.    25. 

Appointment — Portion    [1902]  1  I.  R.  299^ 

SeH  Power — Execution.    24. 

Deed  of  gift  to  charity — Registration 

[1901]  1  L  R.  81 
See  Charity — Charitable   Donations   and 
Bequests  Act.    5. 

Grant — Absence  of  administrator 

36 1.  L.  T.  R.  99  ;  2  N.  I.  J.  R.  197,  271 
See  Probate  (and   Administration) — Re- 
vocation of  Grant.    1- 

Grant    of    administration — Administrator 

out  of  jurisdiction 

[1902]  2  I.  R.  499  ;   36  I.  L.  T.  R.  39 
See  Probate  (and   Administration)— Re- 
vocation of  Grant.    3. 

Guarantee — Death  of  guarantor 

[1897]  1  I.  R.  575- 
See  Principal  and  Surety— Contract.    4. 

Implied,  of  will  by  codicil 

[1917]  1 1.  R.  337 
See  Will — Revocation.    1. 

Legacy — Residuary  gift     [1900]  1 1.  R.  213 

See  Will— Residuary  Gift.    4. 

Licence — Damages     [1915]  2 1.  R.  213,  448 

See  Licence.    2. 

Probate 

See  Probate  (and   Administration) — Re- 
vocatior  of  Grant. 

Will — Animus  revocandi     47  I.  L.  T.  R.  284 

See  Probate  (and  Administration) — Grant 
of  Probate.    21. 

Will — Codicil — Republication 

[1899]  2  I.  R.  472 
See  Probate  (and  Administration) — Grant 
of  Probate.    21. 

Will — Cutting  off  and  burning  part 

51 1.  L.  T.  R.  136. 
See  Probate  (and  Administration) — Grant 
of  Probate.    7. 

Will — Earlier  will  confirmed  by  codicil 

2  N.  I.  J.  R.  206 
See  Probate  (and  Administration) — Grant 
of  Probate.    25. 

REVOCATION   OF    APPOINTMENT. 

Settlement — Appointment  pursuant  to  a  power 
to  appoint  hy  deed — Part  revocation  by  will — 
Whether  valid.]  By  settlement,  executed  on  the 
marriage  of  O.  B.,  certain  lands  were  vested  in 
trustees  for  a  term  of  years,  upon  trust  to  raise 
for  younger  children  such  sum  not  exceeding 
£20,000  and  not  less  than  £10,000,  as  G.  B. 
should  by  deed  appoint,  and  in  default  of  appoint- 
ment the  sum  of  £10,000  :    the  said  sum  so 
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REVOCATION  OF  APPOINTMENT— co«,iin«ed. 
appointed,  or  the  sum  of  £10,000,  to  be  paid  to 
all  or  such  one  or  more  of  the  children  as  the 
said  0.  B.  should  by  deed,  with  or  without  power 
of  revocation  and  new  appointment,  or  by  will 
or  codicil  appoint.  By  deed  the  said  6.  B. 
appointed  that  a  sum  of  £10,000  should  be  raised 
immediately  after  his  death,  and  a  further  sum  of 
£10,000  after  the  death  of  the  survivor  of  himself 
and  another,  and  thereby  reserved  a  power  of  re- 
vocation of  both  said  sums  by  deed  or  will.  Sub- 
sequently, by  his  will,  G.  B.  appointed  the  first  of 
said  sums  among  his  younger  children  equally, 
and  revoked  the  appointment  of  the  second  of  the 
said  sums  : — Hdd,  that  the  revocation  by  will  of 
the  appointment  by  said  deed  of  the  second  of 
said  sums  was  invalid,  and,  accordingly,  that  the 
sum  so  appointed  remained  a  good  and  valid 
charge.     In  re  Gore- Booth's  Estate 

Wylle,  J.,  [1908]  1 1.  R.  387 

REVOCATION    OF    WILL. 

See  Probate  (and  Administration) — Prac- 
tice— Revocation  ol  Grant — Revocation 
ol  Will. 

RIDING     OR     GOING      ARMED— Indictment 

under  2  Edw.  III.,  u.  3 — Necessity  to 

negative  lawful  occasion  and  aver  in 

terrorem  populi  [1914]  1  I.  R.  190 

See  Criminal  Law — General.     22. 

RIFLE    RANGE — Compulsory  purchase — Mode 
of  procedure        [1897]  2  I.  R.  362,  415 
See    Lands    Clauses    Acts — ^Compulsory 
Powers.    1. 

RIGHT    HEIRS— Gift  of  blended  fund  to 

34  I.  L.  T.  R.  78 
See  Will— Words.    16. 

RIGHT    OF    ACTION. 

Accrual — Gift  over  subject  to  money  pay- 

ment [1899]  2  I.  R.  344 

See  Limitations,  Statute  of — Realty.     1 6. 

Arbitration  clause  in  poHoy — Question  of 

fraud  [1908]  1  I.  R.  245,  252 

See  Arbitration — ^Award.    6. 

Bond — Contract     for     benefit     of     third 

party — ^Receiver — Conveyancing     Act, 
1881  [1901]  1  I.  R.  301,  308 

See  Guarantee.    3. 

Covenant  for  benefit  of  third  party 

[1899]  1 1.  R.  176, 186 
jSee  Contract.    11. 

Covenant — Party  beneficially  interested  in 

[1910]  2  I.  R.  550 
See  Contract.    31. 

Drainage  works — Maintenance  rate 

[1899]  1 1.  R.  374 
See  Drainage  and  Improvement  Code.    2. 

Injury    to    highway — County    and    rural 

district  councils         1910]  2  I.  R.  644  ; 
45 1.  L.  T.  R.  156,  275, 276  note 
See  Highway.    2. 

Particulars — Damage — Substituted     right 

of  way— Obstruction    [1903]  2  I.  R.  45 
See  Way,  Right  of.    7. 


RIGHT  OF  ACTION— continued. 

Workman — Unsuccessful  claim  under  Act 

of  1897  [1902]  2  I.  R.  504,  518  ; 

36  I.  L.  T.  R.  130  ;   2  N.  I.  J.  R.  208 

See  Negligence.    61. 
RIGHT   OF   WAY. 
Obstruction— Gate  [1913]  2  I.  R.  322 

See  Way.    2. 
Public— Special  damage   47  I.  L.  T.  R.  248 

iSee  County  Court — Jurisdiction.    15. 

RIOT. 

37  I.  L.  T.  R.  48 ;  3  N.  L  J.  R.  121 

See  Criminal  Law^Jeneral.    23. 

RIVER. 

Alleged  to  be  a,  sewer — Not  question  of 

title  ousting  jurisdiction  of  Justices 

[1918]  2  I.  R  207 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   98. 

Deleterious  matter — Dilution — 5  &  6  Vict., 

c.  106,  s.  80  [1906]  2  I  R.  298 

See  Fisheries  Acts.    4. 

Obstruction  to,  navigable    45  I,  L.  T.  R.  84 

See  Nuisance.    7. 
—  Poisoning  with  lime         45  I.  L.  T.  R.  169 
See  MaUcious  Injury.    8S. 

Tidal— Navigation  [1898]  2  I.  R.  556 

See  Negligence.    38. 

Trackway  —  Obstruction  —  Unloading   of 

timber  [1897]  2  I.  R.  143  ; 

31 1.  L.  T.  R.  39 
See  Highway.    17. 

Weir  not  extending  more  than  half  way 

across  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 

ROAD. 

See  Grand  Jury — Roads. 
Highway. 

Local  Government — Roads. 
48  I.  L.  T.  R.  221 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   82. 

48  I.  L.  T.  R.  237  ;   49  I.  L.  T.  R.  17 

See  Local  Government — Roads.    21. 

Consent  to  breaking  up — Transference  of 

jurisdiction  [1906]  2  I.  R.  487 

See  Local  Government — Roads.    2. 

Contractor's — Cost  of   repairing — County 

cDuncil — Rural  district  council 

1  N.  I.  J.  R.  264 
See  Local  Government — Roads.    38. 

County  council  contractor — Order  for  entry 

on  land — Time — Prescribing     route — 
Orchard  [1908]  2  I.  R.  1  ; 

40  I.  L.  T.  R.  120 
See  Local  Government — Roads.    20. 

County  council  contractor — Order  for  entry 

on  land — Signature — Bias — Jurisdiction 
— Orcharding  out        [1908]  2  I.  R.  285 
See  Local  Government — Roads.    18. 

Dangerous  structure  adjoining — Injury  to 

passenger  [1908]  2  I.  R.  393,  402  ; 

42  I.  L.  T.  R.  62, 173 
See  Negligence.    39. 

4b 
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ROAD—i 

Extent  of— Obstruction      [1902]  1  I.  R.  13 

See  Highway.    16. 

Injury  to — Extraordinary  traffic — Default 

in  maintenance  of  road 

46  I.  L.  T.  R.  95 
See  Highway.    3. 

Interference  with,  in  part  by  authorised 

body  for  purposes  of  repair  —  Non- 
feasance— Obstruction  on  part  left  open 
for  traffic  [1912]  2  I.  R.  392  ; 

46  I.  L.  T.  R.  302 
See  Negligence.    35. 

Liability  of  county  council  for  non-repair 

of  [1902]  2  I.  R.  538  ; 

36  I.  L.  T.  R.  210 
See  Highway.    19. 

Maintenance — Direct  labour — Boads  other 

than  main  roads — Contributions  under 
National  Insurance  Act — Whether  dis- 
trict or  county-at-large  charges 
[19141  2  I.  R.  489;  48  I.  L.  T.  R.  196,  225 
See  National  Insurance.    5. 

Material  for  48  I.  L.  T.  R.  237  ; 

49 1.  L.  T.  R.  17  App. 
See  Local  Government — Roads.    21. 

Material  from  orchard — Evidence  of 

4  N.  I.  J.  R.  22 
See  Local  Government — Roads.    17. 

Material  —  Order     authorising  —  Specific 

place  4N.  I.  J.  R.73 

See  Local  Government — Roads.    23. 

Material — Order  to  enter  land 

51 1.  L.  T.  R.  182 
See  Practice— Certiorari.    22. 

Materials — Order  to  enter  land  for 

[1916]  2  I.  R.  313,  320,  573,  579  ; 
50  I.  L.  T.  R.  113 
See  Local  Government — Roads.    27,  28. 

Materials — Taken  by  county  surveyor — 

Action  for  value      [1913]  2  I.  R.  468  ; 
47  L  L.  T.  R.  270 
See  Local  Government — Roads.    26. 

Order    on    owner   to    prune    hedges    and 

trees — Subsequent    order    authorising 
road  contractor  to  do  so 

[1909]  2  I.  R  686 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   83. 

Power   to   landlord   to    make   new   road 

through  land  of  opposing  tenant 

34 1.  L.  T.  R.  175 
See  Land   Law   Acts — Statutory  Condi- 
tions.   6. 

Proposal    by    rural    district    council    to 

make — Necessity  to  include  in  proposal 
term  for  re-payment  of  loan 
[1913]  1  I.  R.  63, 193  ;  47  I.  L.  T.  R.  51,  53 
See  Local  Government — Roads.    5. 

Repair  of — Direct  labour — Entry  to  obtain 

materials  5  N.  I.  J.  R.  113 

See  Local  Government — Roads.    24. 

Repair  of — Entry  for  materials' — Applica- 

tion by  contractor  refused — Subsequent 
application  by  county  surveyor 
[1912i  2  I.  R.  283  ;  46  I.  L.  T.  R.  31 
See  Local  Government — Roads.    25. 


ROAD— a 

Repair  of — Entry   to   obtain   material — 

Justices'   order — Area  not  specified — 
Certiorari  46  I.  L.  T.  R.  299 

See  Local  Government — Roads.    29. 

■  Repair  of — Entry  to   obtain  materials — 

Powers    of    urban    district    council — 
Justices'  order — Definiteness 
[1907]  2  I.  R.  389 ;  41  I.  L.  T.  R.  75 
iSee  Local  Government — Roads.    51. 

Repair  of  public — Extraordinary  traffic — 

Traction  engine  [1917]  2  I.  R.  49 

jSee  Local  Government — Roads.    7. 

Repair  of — Liability  of  county  council  to 

pay  contributions  under  National  In- 
surance Act,  1911,  in  respect  of 
labourers — contract  by  county  council 
for  repair  by  contractor — Part  of 
repair  reserved  to  county  surveyor — 
LegaUty  [1914]  2  I.  R.  110, 120  note  ; 
47  I.  L.  T.  R.  238 
See  National  Insurance.    3,  4. 

Repair  of — Mandamus        3  N.  I.  J.  R.  315 

See  Local  Government — Roads.    32. 

Summary     Jurisdiction     (Ireland)     Act, 

1851  —  Public    road  —  Obstruction  — 
Grand  Jury  Act,  s.  119 — Trackway — 
Unloading  of  timber 
[1897]  2  I.  R.  143  ;   31  I.  L.  T.  R.  39 
See  Highway     17. 

ROAD    AUTHORITY. 

Consent    of  —  Construction    of   tramway 

authorized  by  statute  [1910]  2 1.  R.  236 
See  Tramway.    3. 

Highway — Injury  to — Traction  engine 

[1910]  2  L  R.  644  ; 
45  I.  L.  T.  R.  156,  275,  276  note 
See  Highway.    2. 

Highway — Surface-water — Drain 

[1910]  2  I.  R.  544  ;   44  I.  L.  T.  R.  146 
See  Local  Government — Roads.    49. 

ROAD   CONTRACTOR. 

See  Local  Government — Roads.     44. 

Action  by  owner  of  lands  against — Value 

of  stones  taken  35  I.  L.  T.  R.  44 

See  Local  Government — Roads.    44. 

Ex  parte  order  to  enter  upon  land 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).    104-108. 

Liability  for  injury  through  defect  in  road 

35  I.  L.  T.  R.  78  ;    1  N.  I.  J.  R.  183 
See  Local  Government — Roads.    8. 

Liability  of,  to  owner  for  material  taken 

for  roads  35  I.  L.  T.  R.  184 

See  Local  Government — Roads.    11. 

Money  payable  to — Equitable  execution 

[1898]  2  I.  R.  551 
See  Practice — Receiver.    20. 

Order  of    Justices  to  enter — Service  on 

owner  of  lands  35  I.  L.  T.  R.  234 

See  Local  Government — Roads.    45. 

ROMAN    CATHOLIC     BURIAL     GROUND  — 
Trover  of  tree  from      31 1.  L.  T  R.  142 
See  Graveyard.    2. 


(  2245  ) 


DIGEST  OF   CASES. 


(  2246 


ROMAN      CATHOLIC      PURPOSES —Will — 

Charitable  bequest 
[1906]  1 1.  R.  588,  594;  40  I.  L.  T.  R.  209 
See  Charity,  Gift  to.    38. 

ROMAN    CATHOLIC     RELIEF     ACT,     1829. 

10  Geo.  IV.,  0.  7— Policy  of 

[1901]  1  I,  R.  394 ;  35  I.  L.  T.  R.  238 
See  Will— Bequest.    2. 

Monastic  order  [1914]  1 1.  R.  76,  305 

See  Charity,  Gift  to.    32  33. 

ROMAN      CATHOLICS— Marriage     between— 
Witnesses — Papal  decrees 
[1912]  2  I.  R.  445  ;   46  I.  L.  T.  R.  109 
See  Maniage.    2. 

ROOF — Business  premises — Death  of  workman 
while  repairing         [1909]  2  I.  R.  108  ; 
42 1.  L.  T.  R.  268 
See  Workmen's  Compensation.    90. 

ROOM— Eviction— Notice  of    [1908]  2  I.  R.468 
See  Penalty. 

ROYAL   ARMS 
Unauthoiised  user  in  connection  with  business 

—  Injunction  — Trade  Marks  Act,  1905  (5 
Edw.  VII.,  c.  15),  s.  68.]  By  section  68 
of  the  Trade  Marks  Act,  1905,  if  any  person 
without  the  authority  of  His  Majesty  uses  in 
connection  with  any  business  the  Royal  Aims  in 
such  manner  as  to  be  calculated  to  lead  to  the 
belief  that  he  is  duly  authorized  so  to  use  them, 
or  if  any  person  without  the  authority  of  His 
Majesty,  or  of  a  member  of  the  Royal  Family, 
uses  in  connection  with  any  business  any  title 
in  such  a  manner  as  to  be  calculated  to  lead  to 
the  beUef  that  he  is  employed  by  or  supplies 
goods  to  His  Majesty  or  such  members  of  the 
Royal  Family,  he  may,  at  the  suit  of  any  person 
who  is  authorized  to  use  such  arms  or  title,  or  is 
authorized  by  the  Lord  Chamberlain  to  take 
proceedings  in  that  behalf,  be  restrained  by 
injunction  from  continuing  so  to  use  the  same. 
The  defendant  had  for  a  number  of  years  carried 
on  business  as  a  victualler  in  Dubhn,  and  con- 
spicuously used  on  his  business  stationery,  bill- 
heads, and  dehvery  carts,  and  in  advertisements, 
the  Royal  Arms,  with  the  words  "  By  appoint- 
ment." The  defendant  had  no  authority  to  use 
the  Royal  Arms.  His  predecessor  in  the  business, 
from  whom  he  had  piBTohased  it,  had  been 
granted  in  1839,  by  the  then  Lord  Lieutenant  of 
Ireland,  a  warrant  to  use  the  Vice-regal  Arms, 
and  this  warrant  had  been  handed  to,  and  was 
in  the  possession  of,  the  defendant.  He  had 
supplied  meat  to  the  late  King  Edward  when  he 
visited  Ireland.  The  defendant  had  used  the 
Royal  Arms  in  connection  with  his  business  for 
a  number  of  years  without  interference,  and  had 
acted  under  the  bona  fide  belief  that  he  was 
entitled  so  to  use  them.  He  refused  to  discon- 
tinue such  user,  although  called  on  so  to  do  by 
the  plaintiflEs  before  action  brought.  The 
plaintiffs,  who  were  an  incorporated  association 
authorized  to  use  the  Royal  Arms,  and  who 


ROYAL  ARMS— coBiJjitted. 
were  specially  authorised  by  the  Lord  Chamber- 
lain to  bring  the  present  proceedings,  having 
applied  for  an  injunction  to  restrain  the  defen- 
dant from  continuing  to  use  the  Royal  Arms  in 
such  manner  as  to  be  calculated  to  lead  to  the 
belief  that  he  was  duly  authorized  to  use  them, 
and  from  using  the  title  "By  appointment," 
without  the  authority  of  His  Majesty  or  of  a 
member  of  the  Royal  Family,  in  connection  with 
his  business  in  such  manner  as  to  be  calculated 
to  lead  to  the  belief  that  he  was  employed  by  or 
supplied  goods  to  His  Majesty  or  such  member 
of  the  Royal  Family : — Held,  that  the  defendant 
was  using  the  Royal  Arms  without  the  requisite 
authority,  and  that  the  plaintiffs  were  entitled 
to  such  injunction,  with  costs.  Boyal  Warrant 
Holders  Association  v.  Sullivan 

Barton,  J.,  [1914]  1 1.  R.  236 

ROYAL   IRISH  CONSTABULARY. 

Inquiry — Jurisdiction  for  certiorari.']  The 
Court  of  King's  Bench  has  no  jurisdiction  to 
quash  an  order  made  by  a  Court  of  Inquiry  of 
the  Royal  Irish  Constabulary  acting  under  the 
Constabulary  code  and  in  reference  to  a  purely 
Constabulary  offence.  E.  (Byrne)  v.  Considine 
and   others  K.  B.,  36  I.  L.  T.  78 

Pension — Receiver — Equitable  execution 

[1898]  2  I.  R.  34 ;  31  I.  L.  T.  R.  53 
See  Practice — Receiver.    26. 

ROYALTIES. 

Action  for  [1913]  1 1.  R.  95 

See  Patent,    i. 

Colhery — Valuation  Acts 

[1896]  2  I.  R.  560  ;  31  I.  L.  T.  R.  24 
See  Poor  Rate — Procedure.    2. 

ROYALTY — On  working  mines  and  quarries — 

Fee-farm   grant  —  Sale   to   grantee  — 

Land  Purchase  Acts — Exclusion 

[1906]  1  I.  R.  169 ;  40  I.  L.  T.  R.  192 

See  Land  Purchase  Acts — Mineral  Rights.  5. 

RULES. 

Creamery  society — Penalties 

[1912]  2  I.  R.  586 
See  Contract    28, 

Industrial    society — Alteration — Registra- 

tion [1906]  2  I.  R.  193,  200 

See  Industrial  and  Provident  Society.    1. 

Local  Government  Board,  1899,  Form  H. 

[1906]  2  I.  R.  333  ;  40  I.  L.  T.  R.  151  ; 
5  N.  I.  J.  R.  267 
See  Vaccination.    5. 

Non-compliance  with  —  Proceedings  taken 

in  default  of  appearance  without  fihng 

af&davit  of  service  of  writ — Omission 

not  curable  under  Or.  LXXXIX.,  r.  1 

[1915]  a  I.  R.  411 

See  Practice — Judgment.    12. 

See  Table  ot  Rules  and  Orders,  ante,  p. 
ccclxxxiii. 

RURAL   DISTRICT  COUNCIL. 

■  Appointment  and  salary  of  officers  of 

[1917]  2  I.  R.  477 
See  Local  Government — Officer.    1. 
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RURAL  DISTRICT  COVHCIh— continued. 

Contracts  under   Labourers   Acts  —  Em- 

ployment of  solicitors — Surcharge 
[1907]  2  I.  R.  505  ;  41  I.  L.  T.  R,  166 
See  Local  Government — Audit.    5. 

Income  tax — Waterworks — Profit  on  water 

rents  [1913]  2  I.  R.  44 
See  Revenue — Income  Tax.    6. 
Injury  to  highway — Bepair  of  damage- 
Eight  of  action        [1910]  2  I.  R.  644  ; 
[1913]  2  I.  R.  250  ; 
45  I.  L.  T.  R.  156,  275,  276  note 
See  Highway.    2. 

Labourers  Acts — Compulsory  purchase — 

Arbitration  [1909]  2  I.  R.  379  ; 

43 1.  L.  T.  R.  79 
See  Labourers  (Ireland)  Acts.    4. 

Labourers'  cottages — Mistake  as  to  plot 

[1910]  2 1.  R.  421,  430;  44 1.  L.  T.  R.  128 
See  Labourers  (Ireland)  Acts.    51. 


RURAL  DISTRICT  COVTHCIh—continued. 

Lands   held   by- — Weekly  sub-letting ^ — 

Inclusion  in  estate  —  Vesting  —  Cash 
payment  [1906]  1  I.  R.  17  ; 

39  I.  L.  T.  R.  265 
See  Land  Purchase  Acts — Advance.    17. 

Land    taken    for    labotirer's     cottage — 

Liability  to  repair  fence 
[1913]  2  I.  R.  193  ;   46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 

Repair  of  road  [1908]  2  I.  R.  101 

Sie  Local  Government — Roads.    42. 

Surcharge — Local  Government  Acts,  1871, 

s.  12  ;  1902,  s.  20     [1909]  2  I.  R.  333  ; 
43 1.  L.  T.  R.  162 
See  Local  Government — Audit.    U. 
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SAILING  BILLS— Conditions  in 

49  I.  L.  T.  K.  193 
See  Cairier.    2. 

SAILOR — Maintenance  in  district  lunatic  asylum 
[1908]  1 1.  R.  21, 31  ; 
39  I.  L.  T.  R.  98  ;  40  I.  L.  T.  R.  32 
See  Lunatic.    2. 

SALARY. 

— —  Harbour  constable— Collection  of  tolls 

[1906]  2  I.  R. 458 
See  Local  Government — Officer.    9. 
^—  Member    of    Parliament — ^Available    for 
creditors 
[1915]  2  I.  R.  425  ;  [1916]  2 1.  R.  298 
See  Bankruptcy — ^Assets.    4,  5. 
— —  National  schoolmaster— Instalment  due- 
Receiver  [1900]  2  I.  R.  612  ; 
34  I.  L.  T.  R.  139 
See  Practice — Receiver.    23. 

Petty  Sessions  clerk      47  I.  L.  T.  R.  146 

See'Bankruptcy — Assets.    3. 

SALE. 

See  Land  Judges'  Court — Sale 
Practice — Sale. 
Vendor  and  Purchaser. 

Abortive,  costs  of  3  N.  I.  J.  R.  157 

See  Solicitor —  Bill  of  Costs.    140. 

Auction — ^Misrepresentation 

[1905]  2  I.  R.  267,  286  ;  5  N.  I.  J.  R.  161 
See  Misrepresentation. 

Bread  otherwise  than  by  weight 

[1905]  2  I.  R.  258  ;  38  I.  L.  T.  R.  40  ; 
4  N.  I.  J.  R.  64 
See  Bread.    1. 

By  administrator— Judgment     registered 

as  a  mortgage  against  share  of  next- 
of-kin  [1899]  1 1.  R.  1 
See  Mortgage —  Judgment  Mortgage.    9. 

By  Court — ^Ke-opening  biddings^^Depre- 

oiatory  conditions  of  sale 

[19i5]  1  I.  R.  29  ;  48  I.  L.  T.  R.  133 
See  Mortgage — Judgment  Mortgage.    14. 

By  joint  stock  company — Ordinary  course 

of    business  —  Bights    of    debenture 
holders  [1897]  1  I.  R.  488 

See  Company—Debentures.    1 1. 

By    Land    Commission  —  Dilapidations 

pending  completion — Compensation  to 
purchaser  [1901]  1 1.  R.  165  : 

34  I.  L.  T.  R.  168 
See  Vendor  and  Purchaser— Compensa- 
tion.   3. 

By   Land    Commission Subdivision  of 

holding— Time  [1901]  1  I.  R.  163 

See  Land  Law  Acts— Subdivision.   5. 


SALE — continued. 

Church  property— Lien    [1907]  1  I.  R.  451 

See  Church  Property. 

Conditions 

See  Vendor  and  Purchaser — Conditions  of 

Sale. 

— —  Conditions   of — Distillery   sold   as   going 

concern — Expenses  of  sale  of  whiskey 

[19121 1 1.  R.  467 

See  Vendor  and  Purchaser — Conditions  o( 

Sale.    5. 

Congested  Districts  Board — ^Negotiation  fee 

[1907]  1 1.  R.  361 ;  41 1.  L.  T.  R.  164 
See    Land    Purchase    Acts— Negotiation 
Fee.    6. 

Conveyance  or  transfer  on 

[1905]  2  I.  R.  69  ;  38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

Executed  contract — ^Rescission — Innocent 

misrepresentation       [1914]  1 1.  R.  378 
See  Contract.    18. 

In    street — General    dealer — ^Transaction 

outside  district  of  licence 

[1906]  2  I.  R.  6  ;  40  I.  L.  T.  R.  33 
See  General  Dealer.    3. 

Judicial — Order  for — Reconversion 

[1910]  1  I.  R.  13.  18 
See  Conversion.    7. 

Land    Purchase   Acts — Completion   after 

testator's  death — Bequest  of  "  securi- 
ties and  moneys  invested  " 

[1910]  1  I.  R.  110 
See  Conversion.    8. 

Land  Purchase  Acts — Congested  estate — 

Consent  of  Congested  Districts  Board 
[1912]  1  I.  R.  77  ;    45  I.  L.  T.  R.  285 
See  Land  Purchase  Acts— Congested  Estale. 
4. 

Land  Purchase  Acts — ^Negotiation  fee — 

Trustee  for  sale  and  hie  partner 
[1912]  1 1.  R.  341  ;  46 1.  L.  T.  R.  166 
SeeLand  Purchase  Acts — ^NegotiationFee.  2. 

Land  Purchase  Acts — Registration — EfEect 

of  [1910]  1  I.  R.  23 

See  Land  Re^stry.    52. 

Land  Purchase  Acts- — Prima  facie  title  of 

vendor  displaced — Bonus- — Disposal  of 
[1912]  1  I.  R.  22  ;  46  I.  L.  T.  R.  39 
See  Land  Purchase  Acts.    Bonus.    36. 

Letters — ^Wbether  quotation  or  contract 

[1905]  2  I.  R.  617 
See  Contract.    1. 

Limited  company — Course  of  business — 

Debentures  [1910]  1 1.  R.  194,  213 

See  Company — Debentures.    7. 
— —  Margarine  —  Label  [1905]  2 1.  R.  147 ; 

39  I.  L.  T.  R.  18  ;  5  N.  1.  J.  R.  11 
See  Margarine.    2. 
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SALE — continued. 

Market — Delivery    within    limits — Goods 

outside  [1905]  2 1.  R.  209  ; 

38  I.  L.  T.  R.  262  ;  5  H.  I.  J.  R.  5 
Sec  Market.    6. 

Money  charged  on  land — Sale  directed  in 

County  Court  [1912]  1  I.  R.  406 

See  Practice — Transfer  of  Action.    21. 

Notice  of  [1910]  1 1.  R.  231  ; 

44  I.  L.  T.  R.  113 
See  Land  Law  Acts — Sale  of  Tenancy.   10. 

Of    bread   otherwise   than    by   weight — 

Sale  from  van  on  jpublio  road — Prosecu- 
tion by  common  informer 
[1915]  2  I.  R.  342  ;  49  L  L.  T.  R.  146 
See  Bread.    2. 

Of  food — -Butter  exposed  for  sale  in  bulk — 

Inspector — Right  to  purchase  sample 
[1894]  2  I.  R.  78 
<See  Adulterati  on  ( Food  and  Drugs) .     2. 

Of  goods — Contract — Condition  precedent 

to  action  [1906]  2 1.  R.  545.570 

See  Arbitration  —  Agreement  to  Refer.  8. 

Of  hermaphrodite  animal — Fraud 

[1903]  2 1.  R.  463  ;  36 1.  L.  T.  R.  191  ; 
3  N.  I.  J.  R.  2 
See  Contract.    12. 

Of  'and  — ■  Compulsory  purchase. 

See  Lands  Glauses  Acts. 

Of  land  ^ — Contract — Name  of  vendor 

[1894]  2  I.  R.  657,  662 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    15. 

Of  land— Land  Law  Ireland  Act,  1896,  s.  40 

[1899]  1  I.  R.  64,  65;  32 1.  L.  T.  R.  149 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    17. 

Ot  land — Lease- — Rent  paid  in  advance 

[1897]  1  L  R.  65 
See  Vendor  and  Purchaser — Contract.    4. 
Of    land — -Leasehold — Married    woman- 
Unacknowledged  deed 

[1896]  1  I.  R.  520 
See  Husband  and  Wife — Wife's  Reversion. 

Of  land — Memorandum — Statute  of  frauds 

[1903]  1  I.  R.  32 
See  Frauds,  Statute  of.    2. 

Of   land — Practice,   Chancery  Division^ 

Mortgaged     property — Administration 
action — Costs 
[1894]  1  I.  R.  316,  319 ;  28  I.  L.  T.  304 
See  Executor — Actions.    11. 

Of  land — -Practice,   Chancery   Division — 

Rental  and  conditions — Tithe  rent- 
charge — Compensation 

[1894]  1  I.  R.  1  ;   28  I.  L.  T.  R.  184 
See  Practice— Sale  by  Court.    8. 

Of  laud — Purchase  money  calculated  on 

acreage — Innocent  misrepresentation 
by  vendor — Specific  performance  with 
compensation  [1897]  1  I.  R.  534 

See  Specific  Performance.    11. 

Of   land — Reversion — Sale   of   equity   of 

redemption  to  mortgagee — Uncon- 
soionable  bargain 

[1896]  1 1.  R.  442, 473 
See  Mortgage  (General.    53, 


SALE — continued. 

Of  land— Settled  Land  Acts— Forfeiture 

clause  [1902]  1 1.  R.  162; 

36  I.  L.  T.  R.  30 
.See  Settled  Land  Acts.    14. 

Of  land— Under  H..  /or.— Want  of  title 

[1894]  2  I.  R.  61,  648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.    30. 

Of   land— Vendor   and   Purchaser   Act — 

Interlocutorv  order — Appeal 

[1899]  1 1.  R.  113, 118 
Sfe  Practice- Appeal.    1^. 

Of  shares — Refusal  of  companv  to  register 

[1902]  1 1  R.  376,  383;  36  I.  L.  T.  R.  149 
Se^  Company — Shares.    7. 

Of  standing  timber — ^Breach  of  contract — 

Measure  of  damages     [1899]  1  I.  R.  79 
See  Damages.    8. 

Of  tenancy 

See  Land  Law  Acts— Sale  of  Tenancy 

Of  term  of  years — Administrator  durante 

mi-nore  estate      [1896]  1  I.  R.  356,  362  ; 
30  I.  L.  T.  R.  66 
See  Executor— Powers.    S. 

Re-sale   by   Congested  Districts  Board — 

Mining;  and  minerals- — Reservation 
[1912]  1  I.  R.  201  ;  46  I.  L.  T.  R.  83 
See  Land  Purchase  Acts — Mineral  Rights. 
1. 

Re-sale  to  owner — 3  Edw.  VIT.,  c.  37 — 

Restriction  on  incumbrances 
[1907]  1 1.  R.  444  ;  41  I.  L.  T.  R.  17& 
See  Land  Purchase  Acts— Advance.    27. 

To  sub-tenant — ^Land  Law  Acts — Arrears 

of  rent  [1910]  2  I.  R.  12 

See    Land    Purchase    Acts — Intervening 
Interest. 

To  tenants 

See  Cases  under  Land  Purchase  Acts. 

Trust  for — Real  estate — Election  by  cestui 

que  truM — Evidence 

[1912]  1 1.  R.  62  ;  45  I.  L.  T.  R.  261 
See  Election.    1. 

Under  colour  of  mortgage 

[1896]  1  I.  R.  301,  329 
See  Company — Borrowing  Powers.    1. 
— ■ —  Warranty — -Form  of  question  left  to  jury 
See  Warranty    I. 
[1913]  2 1.  R.  64, 81  ;  46 1.  L.  T.  R.  281 

SALE  BY  AUCTION.  50  I.  L.  T.  R.  57 

See  Solicitor— Bill  of  Costs.    143. 

SALE  IN  COURT  BY  PUISNE  MORTGAGEE— 

Service  of  order  on  prior  mortgagee 

[19111 1 1.  R.  435 
See  Practice — Chancery  Division. 

SALE  OF   GOODS. 

1. Auction — Claim    by     purchaser     to 

set  off  debt  due  by  owner.']  The  plaintiff,  an 
auctioneer,  was  employed  by  M.  to  sell  her 
furniture  and  effects  by  public  auction,  the 
terms  and  conditions  of  sale  being  that  each 
purchaser  should  pay  cash  before  removing  the 
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SALE  OF  GOODS— continued. 
articles  purchased.  Tie  defendants  attended 
the  auction,  and  purchased  goods  to  the  value 
of  £2  12s.  Od.  and  £3  17s.  4d.  respectively,  which 
they  removed  without  paying  for,  and  when 
the  auctioneer  called  afterwards  to  collect  the 
money  they  claimed  to  deduct  certain  dehts 
alleged  to  be  due  to  them  respectively  by  M., 
the  owner  of  the  goods,  and  incurred  prior  to  the 
auction,  and  tendered  the  balances  of  their 
purchase  moneys  to  the  auctioneer.  In  an 
action  for  goods  sold  and  delivered  by  the 
auctioneer  :■ — Held,  that  defendants  were  not 
entitled  to  set  ofE  as  against  the  auctioneer  the 
debts  due  to  them  by  M.,  and  the  mere  fact  of 
being  allowed  to  remove  the  articles  without 
paying  for  them  on  the  spot  did  not  put  them 
in  any  better  position.  A  decree  for  the  full 
price  of  the  goods  sold  was  granted.  Maxwell  v. 
Coyle  and  WadswoHh 

Cii.  Cas.,  Madden,  J.,  33  I.  L.  T.  131 

2. Contract — Guarantee — Sale   of  Goods 

Act,  1893  (56  £fe  57  Vict.,  c.  71),  «.  14— Gaofore- 
tee — Implied  guarantee  of  fitness  and  of  quality 
of  materials  and  workmanship — Sale  of  specified 
article  by  its  trade  name — Negligence — Evidence — 
Omnia  praesumuntur  contra  spoliMorem — Bi- 
cyde.']  The  plaintifi  purhased  an  1896  Royal 
Bover  from  G.,  an  agent  of  defendants  in  Bel- 
fast. The  machine  was  described  in  the 
company's  catalogue  (which  the  plaintiff  read 
before  purchasing),  and  was  in  accordance  with 
the  description  in  it.  The  catalogue  oontaind 
an  express  guarantee  excluding  the  guarantee 
implied  by  statute  or  otherwise  as  to  quality  or 
fitness,  and  guaranteeing  that  all  precautions 
usual  and  reasonable  had  been  taken  to  secure 
exellence  of  material  and  workmanship,  and 
Undertaking  to  make  good  at  any  time  within  a 
year  any  defects  in  these  respects.  The  plain- 
tiff used  the  machine  constantly  for  over  seven 
months  in  Belfast,  when  he  took  it  to  pieces 
and  packed  it  up.  The  plaintiff  then  went  to 
England,  and  after  four  miiinths  he  had  the 
bicycle  sent  over  to  him  at  Leeds,  where  he 
rode  it  constantly  for  two  months,  when,  while 
riding  it  at  a  good  pace  along  a  good  road  for 
cycling,  the  steering-post  of  the  machine  broke 
just  below  the  crown  plate,  the  front  wheel 
became  detached,  and  the  plaintiff  was  thrown 
and  injured.  After  the  accident  the  plaintifi 
had  the  machine  examined  by  three  persons, 
who  all  stated  that  the  break  was  a  clean  one — 
not  the  result  of  a  flaw,  or  defective  materials 
or  workmanship.  The  plaintiff  sent  the  broken 
machine  to  the  defendants  "for  inspection," 
when  the  defendants  replaced  the  broken  parts, 
and  threw  them  away.  In  an  action  for  breach 
of  contract  in  the  sale  of  the  bicycle,  the  plaintiff 
obtained  a  verdict  fo  r  £120.  On  motion  by  the 
defendants  to  set  aside  the  verdict  and  to  enter 
judgment  for  them,  the  Queen's  Bench  Division 
(Palles,  C.B.,  diss.)  gave  judgment  forthe  defen- 
dants. On  appeal: — Hold  (affirming  the  de- 
cision of  the  Queen's  Bench  Division),  (1)  that 
the  mere  happening  of  the  accident,  and  the 
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fracture  and  appearance  of  the  tube,  were  not 
evidence  of  the  breach  of  the  catalogue  guaran- 
tee; and  (2)  (agreeing  with  the  majority  of  the 
Queen's  Bench)  that  as  three  of  the  plaintiff's 
witnesses  had  seen  the  broken  pieces  of  the 
machine,  the  loss  and  non -production  of  these 
broken  pieces  did  not  make  the  defendants 
spoliatores,  or  shift  upon  them  the  burden  of 
proof.     Williamson  v.  Sover  Cycle  .Company 

Q.  B.,  App.,  [1901]  2 1.  R,  189,  615; 
1  N.I.  J.  B.  217 

3. Contract — Implied  warranty — Condi- 
tion of  fitness  for  purposes  for  which,  goods  are 
bought — Sepudiation — County  Court  practice — 
Counterclaim — Set-off — Sale  of  Goods  Act,  1893.] 
Where  goods  which  are  faulty  are  not  at  once 
returned,  and  the  contract  of  sale  repudiated, 
the  implied  condition  that  they  are  fit  for  the 
purpose  for  which  they  are  bought  is  waived, 
but  the  implied  warranty  of  fitness  remains, 
on  which  an  action  for  damages  may  be  brought. 
Under  such  circumstances  the  claim  for  damages 
for  breach  of  warranty  may,  in  the  County 
Court,  be  pleaded  as  a  set-off.  White  Sewing 
Machine  Co.  v.  Fitzgerald 

Co.  Ct.,  App.,  Gibson,  J.,  29  I.  L.  T.  R.  37 

4. Contract — Warranty— Sale  for  a  par- 
ticular purpose — BeUance  on  seller's  skill  or 
judgment — Seasonably  fit  for  use — Latent  defect — 
Sale  of  Goods  Act,  1893  (56  *  57  Vict.,  c.  71), 
s.  14  (1) — Construction  of  codifying  statute.'] 
The  plaintiff  sent  her  grand-daughter.  Miss  D., 
to  the  shop  of  the  defendant,  a  fishmonger,  for 
two  crabs.  Miss  D.  told  G.,  the  defendant's 
manager,  that  the  plaintiff  wanted  two  nice 
fresh  crabs  for  her  tea.  6.  sta,ted  that  he  had 
no  live  crabs,  but  that  he  could  give  her  boiled 
ones.  G.  went  to  the  window  and  took  up  two 
crabs.  Miss  D.  pointed  to  another  crab,  and 
asked  if  he  did  not  think  it  better.  G.  took  it 
up  and  felt  it,  and  said  it  was  by  the  weight 
one  should  judge  and  not  by  the  size,  and  put 
it  away.  Miss  D.  asked  were  they  nice  and 
fresh,  and  G.  replied  that  they  were.  Miss  D. 
paid  for  the  crabs,  and  took  them  away.  The 
defendant  l:onn.  fide  believed  the  crabs  to  be 
fresh  and  fit  for  human  food.  The  plaintiff  and 
Miss  D.  ate  portions  of  the  crabs  that  evening, 
and  they  both  became  seriously  ill.  In  an 
action  for  damages  on  an  express  warranty,  and 
also  on  a  warranty  to  be  implied  under  the  Sale 
of  Goods  Act,  1893,  the  jury  found  that  it  was 
made  known  to  the  defendant  that  the  crabs 
were  required  for  use  as  human  food ;  that  the 
plaintiff  relied  on  the  defendant's  assistant  to 
select  fresh  crabs,  and  reasonably  fit  for  that 
purpose ;  that  the  crabte  were  goods  which  it 
was  in  the  course  of  the  defendant's  business  to 
supply ;  and  that  those  were  not  fresh  and 
reasonably  fit  for  human  food.  They  also 
found  that  the  defendant  did  not  expressly 
Warrant  the  crabs,  and  found  a  verdict  for  the 
plaintiff  for  £1.50: — Held,  by  the  King's  Bench 
Division,  that  the  Warranty  impUed  by  the 
sub-section  1  of  section  14  of  the  Sale  of  Goods 
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Act,  1893,  on  a  sale  of  goods  ie  not  confined  to 
manufactured  goods ;  that  the  purpose  in- 
dicated for  which  the  goods  in  the  present  case 
were  required — viz.,  for  consumption  as  human 
food — was  a  "  particular  purpose"  within  the 
meaning  of  the  sub-section  ;  and  that  the  verdict 
in  favour  of  the  plaintiff  should  stand.  The 
principle  of  construction  of  codifying  statutes 
considered  by  PaUes,  C.B.  -.^Held,  by  the  Court 
of  Appeal  (afibming  the  decision  of  the  King's 
Bench  Division),  that  the  crabs  were  bought 
for  a  particular  purpose,  made  known  to  the 
seller,  within  section  14  (1)  of  the  Sale  of  Goods 
Act,  1893,  so  as  to  show  that  the  buyer  relied 
on  the  seller's  skill  and  judgment,  and  that  the 
defendant  Was  liable  for  damages.  Held,  by 
KtzGibbon,  L.J.,  that  the  seller  would  have 
been  equally  liable  on  the  evidence  at  common 
law,  and  under  section  ]4(2)of  the  Act.  Wallis 
V.  Russell  K.  B.,  [1902]  2  I.  B.  585  ; 

App.,  [1902]  2  I.  B.  599  ;  36  I.  L.  T.  B.  67 

5.  • — —  Delivery — Cattle  marked  and  «  eighedS] 
The  marking  and  weighing  of  cattle  by  a  pur- 
chaser does  not  constitute  delivery  under  the 
Sale  of  Goods  Act,  1893.     Bonner  v.  Whelan 

Barry,  C.C.J.,  39  I.  L.  T.  B.  24 

6.  ■ Delivery,    constructive    or    active — 

Weights  and  Measures  Act,  1889,  «.  21  (2) — 
Sale  of  Goods  Act,  1893,  s.  62.]  &n  a  summons 
under  section  21  (2)  of  the  Weights  and  Measures 
Act,  1889,  it  appeared  that  the  complainants, 
having  ordered  five  tons  of  coal  from  the 
defendants,  the  carters  of  the  latter  with  three 
carts  of  coal  came  to  che  complainants'  door 
and  handed  in  a  weight  ticket  requesting  the 
complainants  to  receive  5  tons  best  Wigan  coal, 
which  was  in  80  sacks,  each  weighing  IJ  cwt. 
The  complainants'  porter,  however,  demanded 
that  the  coal  be  weighed,  and  accompanied  the 
carter  to  the  corporation  weigh-bridge,  where  it 
appeared  that  the  weight  was  short  by  7J  cwt. 
The  carter  then  brought  back  the  coal  to  the 
complainants'  house  and  again  tendered  de- 
livery, but  the  porter  refused  to  accept 
delivery : — Held,  that  at  most  there  was  only 
a  constructive  delivery,  and  as  the  delivery 
contemplated  by  the  section  was  actual  delivery 
no  ofEence  within  the  meaning  of  the  statute 
had  been  committed.  The  Eoyal  College  of 
Surgeons  v.  Wallace  Bros.,  Lid. 

K.  B.,  35  I.  L.  T.  B.  209 ;  1  N.  I.  J.  B.  240 

7. Delivery  of  wrong  quantity — Buyer's 

right  to  reject — Pleading — Sale  of  Goods  Act 
1893.]  The  plaintiff  sent  the  defendants  £65 
worth  of  flags  instead  of  £28  worth,  the  amount 
ordered  ;  the  defendants  rejected  the  whole  and 
refused  delivery,  on  the  ground  that  delivery 
had  been  too  long  delayed,  but  without  at  the 
time  making  any  reference  to  the  wrong  quan- 
tity having  been  sent ;  the  plaintiffs  now  sued 
for  the  price  : — Held,  that  the  fact  of  a  wrong 
quantity  having  been  sent  entitled  the  defen- 
dants to  reject  the  goods,  although  they  rejected 
them  on  other  grounds  ;  and  that  such  a  defence 
can  be  raised  under  a  bare  traverse  of  the  facts 
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that  the  goods  were  sold  and  delivered,  and  does 
not  require  to  be  specially  pleaded.     Wilkinson 
V.  M'Cann,  Verdon  &  Co. 

Q.  B.,  1  N.  L  J.  B.  14 

8. Goods  not  of  quality  ordered — Sale 

of  Goods  A  a,  1893 — Sale  of  goods  by  description — 
Implied  condition — Winter  wheal  suppUed  for 
spring  sowing — Damages^.  A  seed  merchant  wa.s 
informed  by  letter  on  February  17,  1912,  that 
the  buyer  wanted  "spring  wheat  seed"  of  the 
"  red  chaff  variety"  and  that  if  the  seed  mer- 
chant had  this  variety  to  send  it  on,  and  the 
seed  merchant  supplied  ' '  red  chafi  white  wheat 
suitable  for  spring  sowing."  The  seed  supplied 
was  a  winter  seed,  and  although  it  germinated 
did  not  fructify  ;• — Held,  that  the  words "'  spring 
wheat "  were  an  essential  part  of  the  description 
of  the  seed,  and  as  the  seed  was  not  of  this 
description  the  buyer  was  entitled  to  damages. 
Where  it  is  an  integral  part  of  the  contract 
that  the  goods  shall  correspond  to  the  descrip- 
tion, and  they  do  not  so  correspond,  the  defen- 
dant cannot  rely  on  the  point  that  there  is  no 
warranty.     Fogarty  v.   Dickson 

App.,  47  I.  L.  T.  B.  281 

9. Guarantee — Bepresentaiion — Evidence 

fit  to  be  submitted.]  The  plaintiff  purchased  from 
the  defendants  a  bicycle,  as  to  which  there  was 
the  following  guarantee  or  representation  in 
defendant's  catalogue  : — "  This  machine  is  made 
sufficiently  strong  to  stand  fast,  long  distance 
work  upon  the  road."  After  two  months'  use, 
during  which  it  met  with  two  accidents,  the 
front  forks  broke  near  the  crown,  one  fork  with 
a  clean  break,  the  other  with  a  dragged  break. 
In  an  action  to  recover  damages  for  personal 
injuries,  expert  evidence  was  given  that  the  fork 
with  the  dragged  break  was  too  thin : — Held 
(affirming  the  King's  Bench  Division),  that  there 
was  evidence  fit  to  be  submitted  to  the 
jury  as  to  the  breach  of  the  guarantee  or 
representation.  Williamson  v.  Bover  Cycle  Co, 
(1  N.  I.  J.  R.  217)  distinguished.  Cumisky  v. 
Osmonds,  Ltd.  App.,  1  N.  I.  J.  B.  218 

10. Liability  of  reputed  owner  of  shop 

where  goods  sent.]  Where  the  defendant  had 
assigned  all  his  interest  in  his  shop  to  his  son- 
in-law,  but  gave  no  notice  of  the  assignment 
to  traders,  and  his  name  remained  over  the 
door: — Held,  he  was  liable  for  goods  supplied 
the  shop  on  applications  made  without  his 
knowledge.    Musgrave  v.  Buckley 

Cir.  Cas.,  Murphy,  J.,  31  I.  L.  T.  455 

11.  — —  Liability  of  successor  in  business  tor 
debt.]  Defendant  married  S.'s  daughter  in 
1893.  S.  owed  plaintiffs  £11  3s.  8d.  In 
February,  1894,  defendant  wrote  for  a  cask  of 
Whiskey,  and  sent  £8,  describing  himself  in  the 
letter  as  S.'s  successor.  Vlaintifis  appropriated 
the  £8  to  /S.'s  debt,  and  asked  defendant,  as  he 
was  S.'s  successo  r,  to  send  on  balanceof  £3  3s.  8d. 
Defendant  wrote  by  return  of  post,  enclosing 
balance.  The  books  that  were  kept  by  S.  were 
in  his  possession.  His  wife,  S.'s  daughter, 
managed  the  business.      Defendant  got  four 
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casks  of  Whiskey,  £30,  on  which  there  was  a 
balance  due  of  £12,  which  he  sought  to  set  ofE 
against  the  money  appropriated  to  S.'a  debt : — 
Hdd,  defendant  was  liable  for  the  £12.  Allman 
<fc  Co,  V.  Casey 

Cir.  Cas.,  O'Brien,  L.C.J.,  31 1,  h.  T.  486 

12. Merchantable  quality— &rdimcs—P«o- 

maine  poisoning.]  The  plaintiff  purchased  from 
the  defendant,  in  his  shop,  a  box  of  sardines, 
which  came  from  a  first-class  foreign  house. 
Shortly  after  partaking  of  the  sardines,  the  plain- 
tiff became  ill,  and  developed  some  of  the 
symptoms  of  ptomaine  poisoning.  Other  symp- 
toms of  that  form  of  poisoning  were  absent : — 
Held,  that  on  the  facts  it  was  not  proved  that  the 
plaintiff's  illness  resulted  from  any  defect  in  the 
sardines.  Query,  is  a  sale  under  such  circum- 
stances a  sale  by  description,  attaching  to  the 
transaction  an  implied  condition  that  the  goods 
are  of  merchantable  quality  within  the  meaning 
of  section  14  (2)  of  the  Sale  of  Goods  Act,  1893. 
Bateman  v.  Musgrave 

Clr.  Cas.,  Gibson  J.,  5  N.  I.  J.  R.  13 

13. Payment  by  cheque — Sent  in  full^- 

Discharge — Payment  on  account.]  A  cheque  for 
the  payment  of  certain  goods  was  sent  "  in 
full  discharge  "  thereof,  to  be  returned  if  not 
accepted.  It  was  not  returned,  but  treated  as 
a  payment  on  account,  and  the  plaintiffs  sued 
for  the  balance  due: — Held,  that  they  were 
entitled  to  recover.  Disery  Freres  v.  Watson 
Co.  Ct.,  35 1.  L.  T.  302 

14. Warranty.]  Any  statement  what- 
ever made  on  the  sale  of  a  chattel  to  induce 
purchase,  and  on  the  strength  of  Which  a  pur- 
chase is  made,  is  a  warranty.  Murphy  v. 
Hennessy  Co.  Ct.,  31  I.  L.  T.  404 

15. Warranty  o£  title — Conviction  of  ven- 
dor for  receiving  stolen  goods — Order  of  restitution 
— Validity — Market  overt.']  The  defendant  sold 
to  the  plaintiffs'  buyer  a  quantity  of  flax  in 
Ballymena  market.  The  flax  had  been  stolen, 
and  the  defendant,  who  was  indicted  for  the 
larceny,  was  found  guilty  on  the  usual  count  for 
receiving  at  the  Assizes,  and  the  usual  order  for 
restitution  of  the  goods  was  made  by  the  pre- 
siding Judge.  The  plaintiffs  paid  the  owner  of 
the  goods  their  agreed  value  instead  of  restoring 
them,  and  sued  the  defendant  for  the  sum  so 
paid  : — Hdd,  that  the  plaintiffs  were  entitled  to 
recover.  York  Street  Flax  Spinning  Co.,  Ltd.,  v. 
Harbison    Clr.  Cas.,  Dodd,  J.,  45  I.  L.  T.  R.  248 

Agreement   whether   for   sale    or   hire — 

Option  of  purchase 

[1894]  1  I.  R.  235,  240  ; 
[1895]  1  I.  R.  308  ;   28  I.  L.  T.  R.  45 
See    Bankruptcy — Order    and    Disposi- 
tion.   7. 

Contract    price — -Defence    and     counter- 

claim alleging  inferiority 

[1897]  2  I.  R.  327 
See  Practice — Costs.    18. 

Contract    >  price — Defence   and    counter- 

claim alleging  inferiority 

[1897]  2  I.  R.  314 
See  Solicitor — Bill  of  Costs.    52. 
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Liability  of  bread  server  for  small  debts — 

Custom  of  trade — Del  credere  agency 
31  I.  L.  T,  R.  86 
See  Master  and  Servant — Contract.    5. 

Representations  by  salesman 

16  I.  C.  I.  R.  588 
See  Warranty.    4. 

Representation  — Warranty 

[1913]  2  L  R.  64,  81 ;  46  I.  L.  T.  R.  281 
iSee  Warranty.    2. 

Sale  in  market — Where  contract  made^ — 

Tolls  46  I.  L.  T.  R.  132 

iSee  Market.    2. 

Warranty— Agent  33  I.  L.  T.  R.  100 

See  Principal  and  Agent.    12. 

SALE   OF   LAND. 

■  Abortive  sale — Auctioneer's  fees 

52  I.  L.  T.  R.  43 
See  Auctioneer.    2. 

Conditions  of  sale — Construction — "  With 

possession  "  46  I.  L.  T.  R.  27 

See  Vendor  and  Purchaser — Conditions  of 
Sale.    7. 

Entry  in  auctioneer's  book 

[1917]  1  I.  R.  348 
See  Frauds,  Statute  of.    3. 
— — ■  Failure  to  make  title — Auctioneer's  com- 
mission 46  I.  L.  T.  R.  197 
See  Auctioneer — Fees.    8. 

SALE   OF   LANDS   BY   THE    COURT— Re- 
opening   biddings  —  Auctioneer    appointed    by 
Court — Mistake — Innocent  misrepresentation   by 
auctioneer  as  to  value  of  property  sold — Confirma- 
tion of  sale — Resale — Sale  of  Land  by  Auction 
Act,  1867  (30  &  31  Vict.,  c.  48).]  At  a  sale  of  lands 
under  the  order  of  the  Court  by  an  auctioneer 
appointed  by  the  Court,  the  latter,  owing  to  an 
innocent  mistake  on  his  own  part,  stated  the 
amount  of  certain  conacre  lettings  which  had 
been  made  of  portion  of  the  lands  sold,  and 
which  was  to  belong  to  the  purchaser,  to  be 
£146   6s.   9d.,   whereas   the  true   figures   were 
£332  12s.  Id    The  mistake  was  not  discovered 
until  after  the  sale,  at  which   M.,  tie  present 
appellant,  was  declared  the  highest  bidder  for 
£4,300,  and  he  paid  his  deposit  on  the  purchase- 
money.    This  bid  exceeded  the   reserve  price 
fixed  by  the  Court.     D.,  who  had  bid  £4,260  at 
the  sale,  then  increased  his  offer  to  £5,000.    The 
Chief  Clerk  refused  to  issue  his  certificate  con- 
firming the  sale  until  the   matter  had   been 
brought  before  the  Court,  and  on  an  application 
for  directions  the  Master  of  the  Rolls  directed  the 
lands  to  be  again  put  up  for  sale,  D.  undertaking 
at  such  re-sale  to  make  an  initial  bid  of  £5,000  : — ■ 
Held  by  the  Court  of  Appeal,  affirming  the  order 
of  the  Master  of  the  Rolls,  that  the  error  was  one 
by  an  officer  of  the  Court  acting  as  such;   that 
there  had  been  improper  conduct  in  the  manage- 
ment of  the  sale  within  section  7  of  the  Sale  of 
Lands  by  Auction  Act,  1867  ;   and  that,  apart 
from  the  latter  section,  the  Court  had  power 
under  its  general  jurisdiction  to  refuse  to  con- 
firm the  sale  in  the  circumstances  which  had 
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SALE  OF  LANDS  BY  THE  COVRT— continued. 
arisen.  In  re  Longvale  Brick  and  Lime  Works, 
Limited  ;  Colquhoun  and  the  Longvalo  Brick  and 
Lime  Works,  Limited  App.,  [1917]  1.  R.  321 ; 
51  I.  L.  T.  R.  59,  117 
See  Practice — Sale  by  Court. 

SALE  OF  INTOXICATING  LIQUOR  TO  CHILD 
[1904]  2 1.  R.  587  ;  37 1.  L.  T.  R.  120 
See  Licensing  Acts — Offences.    26. 

SALMON. 

Licence   to   fish   for,   -with   single  rod — 

Having  in  possession  two  rods  in  fishing 
order  near  fishing  place 

[1915]  2 1.  R.  72 
See  Fisheries  Acts.    16. 

■ Ofieuce  of  having  in  possession  unclean 

salmon — Must  be  wilfully — 5  &  6  Vict, 
u.  106,  s.  74 

[1914]  2  I.  R.  178  ;  48  I  L.  T.  R.  5 
See  Justices — Jurisdiction  (Petty  Sessions). 
16. 

Possession  of — Close  season  for  netting, 

but  not  for  angling 
[1909]  2  I.  R.  25  ;  42  I.  L.  T.  R.  264 
See  Fisheries  Acts.    18. 

SALVAGE. 

1. Costs  incurred   by   mortgagee,   also 

owner  of  worthless  equity  of  redemption,  in 
reversing  order  of  Sub-Commission  reducing  the 
rent  of  a  tenant  on  the  estate.]  Costs  incurred 
by  a  mortgagee  in  successfully  appealing  against 
an  order  of  a  Sub-Commission  Court  reducing 
the  rent  of  a  tenant  on  the  estate  constitute  a 
good  salvage  claim  ;  and  the  fact  that  the 
mortgagee  became  the  owner  of  the  equity  of 
redemption — which  was  worthless. — does  not 
alter  the  position  of  the  salvagor.  In  re 
M'  DonnelV s  Estate  ;  Quintan,  Petitioner 

Ross,  J.,  [1900]  1  I.  R.  295 

2. Policy    ol    insurance  —  Mortgage  — 

Puisne  mortgagee — Payments  by  the  puisne  mort- 
gagee to  keep  up  policy — Salvage  claim — Para- 
mount lien — Insurance  Company — Lodgment  of 
money  in  Court — Payment  into — Court  Act,  1S96, 
(.59  <b  60  Vict.,  c.  8,  s.  S)— Costs.]  In  1872  the 
owner  of  tWo  policies  of  assurance  on  her  life 
mortgaged  the  same,  along  with  an  annuity  and 
certain  sums  of  money  charged  upon  lands,  to 
Mrs.  H.  to  secure  the  sum  of  £1,700.  In  1877, 
K.,  who  was  the  agent  of  the  mortgagor  and 
solicitor  for  mortgagor  and  mortgagee,  took  a 
puisne  mortgage  of  the  policies  to  secure  some 
advances  made  by  him,  to  the  mortgagor.  The 
lands  on  which  the  annuity  and  charges  were 
secured  were  evicted  for  non-payment  of  rent 
and  the  policies  thus  became  the  only  security 
for  the  loan.  The  mortgagor  ceased  paying  the 
premiums  on  the  policies,  and  the  same  were 
paid  by  K.,  who  did  not  for  some  years  inform 
Mrs.  H.  of  the  fact.  In  1888  he  wrote  first 
saying  that  he  had  been  paying  the  premiums 
for  her  benefit,  but  not  stating  that  he  was 
himself  a  mortgagee.    She  replied,  repudiating 


SALVAGE— con«( 
the  idea  that  she  had  ever  given  him  any 
authority  to  pay  the  premiums.  K.  answered 
that  he  had  no  objection  to  continue  pajring  the 
premiums,  and  to  be  reimbursed  for  the  same 
out  of  the  policy  moneys.  Mts.  E.  made  no 
reply  to  this  letter.  The  mortgagor  died  in  the 
year  1896,  and  K.  and  his  representatives  con- 
tinued paying  the  premiums  down  to  her  death. 
The  insurance  company  paid  the  money  into 
Court  under  the  Payment  into  Court  Act : — 
Held  by  the  Vice-Chancellor,  that  K.  was 
entitled  to  a  salvage  claim  or  lien  upon  the 
policy  moneys,  in  priority  to  Mrs.  H.'s  mortgage, 
for  the  j^remiums  paid  by  him,  and  interest 
thereon.  Held  by  the  Court  of  Appeal  (varying 
the  decision  of  the  Vice-Chanoellor),  that  K. 
Was  only  entitled  to  a  lien  in  such  priority 
for  the  premiums  paid  by  him,  and  interest 
thereon,  after  the  date  of  the  correspondence. 
Leslie  v.  French  (23  Ch.  D.  552)  considered  and 
discussed.  Held  by  the  Vice-Chaneellor,  that 
the  insurance  company  was  not  entitled  to  any 
costs  of  lodging  the  money  in  Court  under  the 
Payment  into  Court  Act,  1896  (59  &  60  Vict., 
0.  8,  s.  3).      In  re  Power's  Policies 

V.-C,  App.,  [1899]  1  I.  R.  6, 12 
3 Will— Settled  estate — Mortgage — Trus- 
tees— ManagemerU- — Powers — Cestuis  que  trustent 
— Infants — Real  estate — Jurisdiction.']  A  sum 
of  £125,000,  portion  of  trust  property  held  in 
trust  for  beneficiaries  (the  shares  of  some  being 
in  settlement,  and  some  of  them  being  infants) 
was  invested  in  a  mortgage  on  a  sheep  farm  in 
Australia.  The  mortgagor  had  purchased  the 
farm  for  £450,000,  and  had  expended  con- 
siderable sums  thereon.  Owing  to  the  great 
drought  in  Australia  the  farm  deteriorated,  and 
the  mortgagor  got  into  difficulties,  and  became 
unable  to  pay  interest  on  the  mortgage.  There 
was  an  attempted  sale  by  the  mortgagor,  but 
there  was  no  bidding,  and  the  farm  was  un- 
occupied. The  trustees  of  the  trust  property 
had  taken  proceedings  in  the  Australian  Court 
for  foreclosure,  and  the  decree  would  shortly  be 
made  absolute.  The  vacant  farm  was  deterio- 
rating ;  but  rain  had  fallen,  and  there  was 
promise  of  better  seasons.  The  mortgaged  pro- 
jierty  was  subject  to  land  tax  and  penalties  for 
not  keeping  down  rabbits : — Held,  that  the  Court 
had  jurisdiction  to,  and  would,  under  the  circum- 
stances of  the  case,  allow  the  trustees  to  raise,  by 
mortgage  of  the  sheep  farm  itself,  £30,000  for  the 
expenses  of  working  and  managing  the  farm,  and 
paying  outgoings.     Neill  v.  Nettl 

Kenny,  J.,  for  M.  R.,  [1904]  1  I.  R.  513  ; 
43  I.  L.  T.  R.  136 
See  Trust  Estate. 

Admiralty  —  Submarine  peril 

[1917]  2 1.  R.  406, 412 
See  Admiralty^Salvage. 

Costs  of  action  for  protection  of  estate 

brought  by  tenant-for-life  and  trustees 
— Charge  on  inheritance 

[1898]  1  I.  R.  123 
I  See  Practice — Costs.    47. 
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SALVAGE — continued. 

■ — -  One  of  several  sub-tenants  paying  head- 
rent — Principle  of  contribution 

[1904]  1 1,  R.  341 
See  Contribution.    2. 

SALVAGE  CREDITOR 

[1916]  II.  R.  257 

See  Practice— Administration— Action.  4. 


SAMPLE— Sale  of  Food  and  Drugs  Act 

[1894]  2  I.  R.  78 
See  Adulteration  (Food  and  Drugs).    2. 


SAMPLER— Official— 6  Edw.  VII.,  c.  27 

[1909]  2  I.  R.  479 
See  Fertilisers  and  Feeding  Stuffs  Act, 
1906.    2. 

SAND. 

Reservation — Bight  of  agricultural  tenant 

to  remove  sand     [1908]  1 1.R.135,139; 
42  I.  L.  T.  R.  17 
See  Mines  and  Minerals.    2. 

Stone,  gravel,  sand  and  clay  not  excepted 

from   Irish   Land  Act, "  1903,   s.   99 — 
Form  of  Vesting  Order 

39  I.  L.  T.  R.  107 
See  Land  Purchase  Acts — Vesting  Order. 
10. 

SAND  AND  GRAVEL— Talung  for  road 

3  N.  I.  J.  R.  350 
-See  Local  Government — Roads.    48. 


SANDPITS. 

Profits  received  out  of  land — Pembroke  township 
rate — Valuation  Acts — Certificate  of  valuation — 
Column  in  which  lands  other  than  agricultural 
should  ap'pear — Pembroke  Township  Act,  1836 
(26  &  27  Vict.,  Ixxii),  a.  46—15  <«•  16  Vict. 
c,  63,  ss.  11,  12.]  By  the  Pembroke  Township 
Act,  1863,  the  Pembroke  Urban  District  Council 
is  enabled  to  make  a  township  rate  upon  the 
occupiers  of  lands,  buildings,  &c.,  within  the 
township,  according  to  the  yearlv  value  of  the 
same.  P.  was  the  owner  and  occupier  of 
sandpits  within  the  township,  and  was  rated  on 
these,  for  the  purpose  of  the  township  rate, 
in  respect  of  the  profits  derived  out  of  them: — 
Held,  that  the  word  "  lands  "  in  section  46  of 
the  Pembroke  Township  Act  is  not  used  in  the 
restricted  sense  applicable  to  the  word  in  the 
Valuation  Act,  1852 — viz.,  as  meaning  agricul- 
tural land  only,  but  includes  property  such  as 
the  sandpits  in  question,  and  that  P.  was 
properly  rated  in  respect  of  the  profits  received 
out  of  the  same.  In  the  certificate  of  valuation 
given  under  the  Valuation  Act,  such  property 
should  be  placed,  not  in  the  column  headed 
"  Lands  "  but  in  the  column  headed  "  Kailways, 
Fisheries,  Tolls,  Half-rents,  &c."  Hughes, 
Appellant ;  Earl  o/  Pembroke  and  Vernon, 
K.  B.,  [1906]  2 1.  R.  473 


SANITARY  AUTHORITY. 

See  under  Public  Health  Acts. 

Abatement  of  nuisance — Rack-rent 

[1904]  2  I.  R.  8 
See  Public  Health  Acts.    17. 

Nuisance — Discharge  cf  sewage 

[1904]  1  !.  R.  211 
See  Public  Health  Acts.    24. 

Provisional  Order — Compulsory  purchase 

of  water  rights      [1907]1  I.'R.494,503 
41I.L.T.R.62,151 
^.'ee  Public  Health  Acts.    47. 

Repeated  prosecutions       [1904]  2  I.  R.l; 

37  I.  L.  T.  R.  121 
iSee  Vaccination.    1 . 

Right  to  monopoly  of  supply  of  water  in 

district — Acquiescence    in    supply    by 
adjoining  district — Right  of  action 

[1915]  1  I.  R.  413 
See         Local      Government  —  Sanitary 
Authority.    2. 

Sewer— Drain  [1913]  2  I.  R.  126 

See  Public  Health  Acts.    40. 

Water  supjih  to  dwellinghouse 

[1912]  2  I.  R.  64 
See  Water.     I. 

Waterworks — Income  tax — Profit  on  water 

rents  [1913]  2  I.  R.  44 

See  Revenue — Income  Tax.    6. 


SANITARY  DISTRICT  —  Unloading  manure 
within  —  Railway  companv  —  Public 
Health  Act,  1878,  s.  107 

[1897]  2  I.  R.  340 
See  Public  Health  Acts.    18. 


SANITARY      NOTICE— Public   Health  Acts— 
Non-disclosure    by    vendor — Compen- 
sation 1  N.  I.  J.  R.  28 
See  Vendor  and  Purchaser— Conditions  of 
Sale.    21. 

SANITARY   OFFICER. 

Compensation  for  loss  of  office 

35  I.  L.  T.  R.  147  ;  1  N.  I.  J.  R.  263 
See  Local  Government — Existing  Officer. 
13. 

Dairies,  Cowsheds  and   Milkshops   Order. 

1908 

[1911]  2  I.  R.  56  ;  45  I.  L.  T.  R.  12 
See  Public  Health  Acts.    9. 

Poor    law    guardians — Remuneration    for 

services     under     Labourers     (Ireland) 
Acts  [1898]  2  I.  R.  358, 363 

See  Labourers  (Ireland)  Acts.    60. 

Suspension,  removal  of     3  N.  I.  J.  R.  321 

See  Local  Government — Officer.    8. 

SANITARY    RATE— Obligation  affecting  lands 
[1917]  2  I.  R.  614,  617 
See  Practice — Service.    13. 

SANITARY   WORKS— Area  of  charge 

3  N.  I.  J.  R.  234 
See  Public  Health  Acts.    34. 
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SATISFACTION. 

Portion  by  legacy — Presumption — Person  in 
loco  parentis — Gift  by  deed — Subsequent  will — 
Rule  against  double  portions  —  Satisfaction  — 
Presumption  of — Difference  in  gifts  in  value  and 
certainty — Rebutting  circumstances.^  G.,  by  a 
voluntary  deed,  declared  that  he,  his  executois 
or  administrators,  or  such  other  person  or 
persons  as  he  should  by  deed  or  will  appoint 
trustee  or  trustees  of  the  deed,  should  stand 
and  be  possessed  of  a  sum  of  £6,958  10s.  Id., 
secured  by  mortgage  on  the  D.  estate  upon 
trust  to  receive  the  annual  interest  and  income, 
and  pay  the  net  moome  to  his  sister  E.  for  life 
or  spinsterhood,  with  other  limitations  in  the 
case  of  her  death  or  marriage.  The  mortgage 
was  a  well-secured  first  mortgage,  and  the  deed 
contained  wide  power  of  investment.  G. 
received  the  interest  and  regularly  paid  it  over 
to  his  sister.  By  a  subsequent  will  he  appointed 
trustees  and  executors  and  gave  them  all  his  real 
and  personal  property  upon  trust,  inter  alia,  to 
pay  to  his  sister  E.  the  interest  on  £6,500  for 
life  or  until  she  should  marry.  The  powers  of 
investment  were  restricted,  and  the  subsequent 
limitations  were  different  from  those  of  the  deed. 
It  was  provided  by  the  will  that  if  the  testator's 
securities  and  investments  should  so  depreciate 
that  they  were  unable  to  pay  to  his  sister  M. 
£180  a-year,  she  was  only  to  receive  £100  a  year 
the  balance,  of  the  income  of  the  £fi,50()  to  be 
accumulated  for  the  benefit  of  his  sons.  By  a 
codicil  he  increased  the  gift  to  his  sister  E.  by 
£400  ; — Held  that  assuming  the  testator  had 
placed  himself  in  loco  parentis  to  his  sister  E., 
and  that  there  was  a  presumption  of  satisfaction, 
the  presumption  was  rebutted  by  the  differences 
in  point  of  certainty  and  value  between  the 
obligations  of  the  trust  deed  and  the  gift  in  the 
will.     In  re  Gleeson  ;  Smyth  v.  Gleeson 

Barton,  J.,  [1911]  II.  B.  113 

Appointment   by   deed — Subsequent   ap- 

pointment by  deed  "in  full  discharge  " 
Wylie,  J.,  [1917]  1 1.  R.  240, 244 
-See  Will— Satisfaction. 

Legacy  to  servant — Wages  due 

[1914]  1  I.  R.  76 
Sec  Charity— Gift  to.    33. 

SATISFACTION    OF   DEBT— Legacy 

[1896]  1 1.  R.  283 
See  Revenue— Legacy  Duty. 

SATURDAY. 

■  Closing — Business    premises    not     struc- 
turally separated  from  public-house 
[1909]  2  I.  R.  626  ;  43  I.  L.  T.  R.  201 
See  Licensing  Acts — Offences.    24. 

Time     for     closing     public-house. — Early 

closing  licence  [1907]  2  I.  R.  564 

See  Licensing  Acts — Offences.    18. 
SCALE. 

Compensation    for    disturbance — Letting 

for  temporary  convenience 
[1901]  1  I.  R.  129  ;  35  I.  L.  T.  R.  28 
See  Landlord  and  Tenant— Landlord  and 
Tenant  Act,  1870.    1. 


SCALE — contirmed. 

Taxation  of  c6sts  [1901]  1 1.  R.  105 

See  Solicitor— Bill  of  Costs.    161. 

SCHEDULE  —  Bill    of    sale  —  Description    of 
chattels  [1895]  1 1.  R.  368 

See  Bill  of  Sale.    3. 

SCHEDULE    B. — Land    purchase     annuity — 
Income  tax  52  I.  L.  T.  R.  205 

See  Revenue— Income  Tax.    3. 

SCHEME. 

Endowed   academy — Special   meeting   of 

governors — Quorum — Dismissal  of  pro- 
fessor [1908]  2  I.  B.  357 
See  Endowed  Academy. 

Poor-rate  collection 

[1902]  2  I.  R.  330,  637  ;   [1903]  2  I.  B.  670  ; 

36  I,  L.  T.  R.  87  ;  37  I.  L.  T.  B.  196  ; 

2  N.  I.  J.  B.  130  ;   3  N.  I.  J.  B.  335 

See  Local  Government — Existing  Officer. 

9. 


SCHOOL. 

Managed  by  Jesuits 

aid  of 


Legacy  to  rector  in 
[1901]  1  I.  B.  394  ; 
35  I.  L.  T.  B.  238 
See  Will— Specific  Bequest.    2. 

Manager— Contract    46  I.  L.  T.  B.  222 

See  National  School  Teacher.    2. 

SCHOOL  ATTENDANCE   COMMITTEE. 

3  N.  I.  J.  R.  337 

See  Local  Government — Education. 
Expenses  —  Prosecution  —  Pine  —  Por- 
tion appUcable  to  relief  of  local  rate 

[1908]  2 1.  R.  375,  380  ; 
41  I.  L.  T.  R.  190  ;  42  I.  L.  T.  R.  146 
See  Fine. 

SCHOOL    HOLDING— Non-agricultural  user 

3N.I.J.B.7t 
iSee  Land  Law  Acts — Fair  Rent.    66. 

SCHOOLMASTER. 

See  National  School  Teacher. 

SCHOOLS. 

Attendance  order — Irish  Education  Act,  1892 
(55  &  56  Vict.,  c,  4:2) — Form  of  order — Necessity 
to  specify  in  order  the  "regular  manner"  of 
attendance."]  Justices  in  making  an  attendance 
order  under  section  4  (1)  of  the  Irish  Education 
Act,  1892,  must  specify  therein  the  "  regular 
manner  "  in  which  the  child  is  to  attend  the 
school.  An  attendance  order  which  merely 
directs  attendance  to  be  made  "  in  accordance 
With  the  requirements"  of  the  Act,  is  not  a 
good  order  under  the  statute.  Greenoway  v. 
Murphy  K.  B.,  [1914]  2  I.  R.  59 

School   attendance    committee — ^Liability 

for  contributions  under  National  In- 
surance Acts  in  respect  of  school 
attendance  inspector 

[1915]  2  I.  R.  262 
See  National  Insurance.    2. 
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SCIENTER. 
Animal  with  mischievous  propensities.]   In  an 

action  for  damages  for  the  death  of  a  cow, 
through  its  having  been  attacked  and  torn  by 
the  defendant's  sow,  evidence  was  given  that 
the  sow  had  some  time  previonsly  attacked 
and  lulled  certain  cocks  and  hens  to  the  know- 
ledge of  the  defendant: — Held,  that  this  was 
sufficient  evidence  of  scienter.  Quin  v.  Quin 
Cir.  Cas.,  Lord  O'Brien,  L.C.J.,  39 1.  L.  T.  R.  163 

SCOPE   OF   EMPLOYMENT. 

Evidence  [1910]  2  I.  R.-42,  66,  69  ; 

42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice — New  Trial.    17. 

Negligence  of  servant    [1901]  2  I.  R.  322  ; 

34 1.  L.  T.  R.  73 
See  Master  and  Servant — Master's  Lia- 
biUty.    16. 

Negligence  of  servant       [1911]  2  I.  R.  489 

See  Master  and  Servant — Master's  Lia- 
biUty.    20. 

Servant  firing  at  and  killing  poacher 

[1918]  2  I.  R.  215 
See  Master  and  Servant— Master's  Lia- 
MUty.    22. 

Servant — ^Violation  of  rules 

[1902]  2 1.  R.  457, 469  ;  35  I.  L.  T.  R.  205  ; 
1  N.I.  J.  R.  212, 266 
See  Master  and  Servant — Master's  Lia- 
bility.   18. 

Violation  of  instructions 

49  I.  L.  T.  R.  24 
See  Master  and  Servant — Master's  Lia- 
WUty.    21. 

SCOTCH  LAW. 

Pauper  lunatic — Curator  bonis 

[1900]  1 1.  R.  349 
See  Practice — ^Payment  out  ol  Court.  8. 
— — •  Keligious  purposes — Charitable  bequest 

[1906]  1 1.  R.  127 
See  Charity— Gift  to.    36. 

SEAL. 

Contract  by  corporation 

[1896]  1  I.  R.  65 
See  Principal  and  Agent.    3. 
— —  Execution  of  wiU  With   30  I.  L.  T.  R.  127 
See  Probate  (and  Administration) — Execu- 
tion of  wm.   7. 

SEA — Interruption    of    access    to — Compensa- 
tion 16  I.  C.  L.  R.  29 
See  Seashore.    1. 

SEAMAN. 

Nuncupative  Will  [1915]  2  I.  R.  362 

See  Probate  (and  Administration) — Grant 
of  Probate.    20. 

43 1.  L.  T.  R.  123 

See  Workmen's  Compensation.    142. 

SEAMAN— MEDICAL  EXPENSES. 

"  Proper  return  port  " — Ship — -Seaman  in- 
jured in  service  of  ship — Expenses  of  medical 
attendance — Merchant  Shipping  Act,  1906  (6  Edw. 
VII.,  c.  48),  ss.  34  and  45 — Worhrmn's  Com- 


SEAMAN— MEDICAL  EXPENSES— & 
pensation  Act,  1906  (6  Edw.  VII.,  c.  58).]  A 
seaman  Was  injured  by  an  explosion  on  board 
a  vessel  two  miles  outside  the  limits  of  the  port 
of  Londonderry.  He  was  landed  at  a  place  called 
Moville,  ■w'ithin  the  limits  of  the  port  of  London- 
derry, and  received  nursing  and  medical  atten- 
tion there.  Upon  an  action  being  taken  by  one 
of  the  doctors  against  the  shipowners  for 
services  rendered  to  the  injured  seaman  : — Held, 
that  Moville  was  not  >•■  "  proper  return  port ' 
Within  the  meaning  of  sections  34  and  45  of  the 
Merchant  Shipping  Act  of  1906  (6  Edw.  VIL, 
u.  48),  and  that,  consequently,  the  shipowners 
were  liable  for  the  medical  expenses  incurred  in 
the  treatment  of  the  injured  man,  although  full 
compensation  had  been  paid  to  him  from  the  day 
of  the  accident  under  the  Workmen's  Compen- 
sation Act,  1906  (6  Edw.  VII.,  v.  58).  Newell  v. 
MacDevitte  &  Donnell. 

Cir.  Cas.,  Holmes,  L.J.,  45  I.  L.  T.  R.  188 

SEASHORE. 

1.    Access    to    sea — Interruption    of.} 

A.  Was  owner  of  land  on  the  seashore, 
adjoining  the  land  between  high  and  low 
water  mark.  A  railway  company  proposed 
constructing  their  line  between  A.'s  land 
and  the  sea,  and  deposited  plans,  including  a 
perch  of  A.'s  land,  but  not  naming  him  as 
owner;  and  they  subsequently  disclaimed  all 
intention  to  take  any  portion  of  A.'s  land.  The 
arbitrator  refused  to  deal  with  A.'s  land,  or  to 
allot  any  compensation  for  consequential  damage 
arising  from  the  works  of  the  company : — Held, 
that  though  no  part  of  .4.'*  land  was  taken  for 
the  purposes  of  the  company  he  was  entitled  to 
have  his  claim  for  compensation  considered  by 
the  arbitrator.  Semhle,  that  A.  was  entitled  to 
compensation  for  the  interruption  of  his  right 
of  access  to  the  sea.  Senible,  per  Hayes,  J.,  that 
with  regard  to  the  loss  of  A.'s  light  and  prospect, 
the  company,  being  the  grantees  of  the  Crown, 
stood  in  a  different  position  from  that  of  the 
grantees  of  private  individuals.  Mandamus  to 
the  arbitrator  to  insert  A.'s  name  in  the  award 
made  absolute.     B.  v.  Bynd 

q.  B.,  16  I.  C.  L.  R.  29 

2.  Patent — User — Admissions — Ex   diu- 

turnitate  temporis  omnia  praesumuntur  rite  esse 
acta.']  The ^  foreshore  may  constitute  a  part 
of  a  manor  Which  adjoins  the  sea,  and  conse- 
quently may  pass  from  the  CroWn  by  a  grant 
of  the  manor,  although  the  technical  Words  to 
describe  it  be  absent.  When  a  patent  contains 
Words  under  whoh  foreshore  may  pass,  it  may  be 
shown  by  user  that  a  particular  part  only  of  the 
foreshore  passed,  although  it  be  clear  that 
other  parts  did  not  pass,  or  although  it  be 
left  uncertain  Whether  such  other  parts  did  or 
did  not  pass.  Where  a  patent,  though  omitting 
technical  Words,  contains  words  under  which 
foreshore  may  pass,  and  where  there  have  been 
proved,  afiecting  part  of  the  foreshore  of  the 
manor,several  acts  of  ownership,  open,  notorious 
and  long  persevered  in  on  the  part  of  the  grantee 
of  a  manor  under  a  patent,  though  each  of  such 
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acts  would  have  been  an  act  of  trespass  or 
encroachment  if  that  part  of  the  foreshore  had 
not  passed  by  the  patent,  the  proper  course  is  to 
attribute  all  such  acts  of  ownership  to  a  legal 
origin  and  not  to  usurpation,  and  to  hold  that 
such  part  of  the  foreshore  passed  by  the  patent. 
Vandehur  v.  Glynn  and  the  Attorney -Oeneral 

M.  R.,  App.,  [1905]  1  I.  R.  483,  509 
lAndt9Ql,  A.  C.369] 
The  House  of  Lords  affirmed  the  judgments 
of  Porter,  M.R.,  and  the  Court  of  Appeal 

[1907]  1 1.  R.  481 
3. Removal  of  gravel — Injwry  to  neigh- 
bouring landowner — Injunction.']  To  destroy 
wilfully  a  natural  barrier  against  the  incursions 
of  the  sea  so  as  to  occasion  damage  to  neigh- 
bouring lands  is  a  nuisance,  in  respect  of  which 
there  is  jurisdiction  to  grant  an  injunction  and 
damages.  Attorney-General  v.  Tomline  (14  Ch. 
D.  58 )  folio  wed  and  applied.  HoUen  v.  Tipping 
Barton,  J.,  [1915]  1 1.  R.  210 

Foreshore — Obstruction 

[1906]  1  I.  H.  519 
See  Foreshoie.    3. 

SEA  WALL — ^Repairs — Contribution  to — Lease 
— Covenant  running  with  land 
[1909]  2  I.  R.  58  ;  43  I.  L.  T.  R.  255 
See  Landlord  and  Tenant — Lease.    29. 

SEARCH  WARRANT. 

Illicit  distillation  of  whiskey 

17 1.  C.  L.  R.  641 
See  Revenue — OSences.    1. 
—  Justices— Jurisdiction       [1908]  2  I.  R.  69 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   109. 

SEARCHES— Costs  of  "  necessary  " 

50  I.  L.  T.  R.  57 
See  Solicitor— Bill  of  Costs.    143. 

SEAWEED. 

Facilities  for  obtaining — Fair  rent 

[1904]  1  I.  R.  20  ;  36  I.  L.  T.  R.  203  ; 
2  N.  I.  J.  R.  203  ;  3  N.  I.  J.  R.  189 
See  land  Law  Acts — Fair  Rent.    28 

Licence  by  landlord  to  tenant  to  take — 

Fan-  rent  31 1.  L.  T.  R.  120 

See  Land  Lavf  Acts — Fair  Rent.    74. 

Taking — Trespass — Title 

37 1.  L.  T.  R.  212 
See  Limitations,  Statute  of — Realty.    15. 

SEAWORTHINESS- NegHgence      in      loading 
cargo — List — Continuing  voyage 

[1906]  2 1.  R.  12,  52 
See  Ship — Cargo. 

SECRET  TRUST. 

1. ■  Corrupt   bargain   to    defeat — Equity 

proceedings  to  enforce,]  By  verbal  agreement  to 
defeat  creditors,  the  defendant  bought  at  a 
sheriff's  sale  the  plaintiff's  farm  in  trust  for 
plaintiff.  On  the  Sheriff's  assignment  defendant 
brought  an  ejectment,  which  was  by  consent 
adjourned  for  three  months  to  enable  plaintiff 
to  redeem,  which  he  failed  to  do.      Defendant 


SECRET  T'RVSt— continued. 
recovered  possession.  Plaintiff  then  proceeded 
in  equity  for  redemption  : — Held-fhat — (1)  equity 
w'ould  not  enforce  a  corrupt  bargain ;  (2)  that 
the  failure  to  comply  with  the  consent  order 
barred  redemption.    O'Brien  v.  Barragry 

Gibson,  J..  1  N.  I.  J.  R.  117 
2. Will— Gift  to  legatee  « to  be  dis- 
tributed as  he  thinks  right  " — Beneficial  interest — 
Beneficiary  under  secret  trust  an  attesting  witness 
of  will — Wills  Act  il  Vict.,c.26),  3.  15.]  A  testator 
bequeathed  personalty  to  0.,  "  to  be  distributed 
as  he  thinks  right."  He  appointed  no  executor. 
0.  Was  the  person  Who  prepared  testator's  will, 
and  Was  verbally  informed  at  the  time  of  the 
execution  thereof  by  testator  that  he  Wished 
him  to  do  "  as  he  thought  fit  with  the  money, 
to  distribute  it,  after  payment  of  debts,  &c., 
among  five  named  persons,  of  whom  B.  (one  of 
the  next-of-kin)  was  one.  0.  accepted  the 
trust : — Held,  that  0.  Was  under  the  terms  of 
the  wUl,  entitled  for  his  own  benefit ;  but  that 
as  a  secret  trust  had  been  accepted  by  him,  he 
took  on  a  trust  enforceable  by  the  Court  for  the 
beneficiaries  named  by  the  testator.  B.  was  a 
witness  to  the  will.  Held,  that  she  was  not 
thereby  incapacitated  from  taking  a  benefit 
under  the  secret  trust.  Be  Fleetwood  (15  Ch.  D. 
594)  on  this  poiat  not  followed.  O'Brien  v. 
Condon  M.  R.,  [1905]  1  I.  R.  51  ; 

38  I.  L.  T.  R.  252;  5  N.  I.  J.  R.  9 

Charitable   purposes — ^Devise    of   land — 

Tenants    in    common — Death    of   tes- 
tator Within  three  months 

[1903]  1  I.  R.  73,  79 
See  Charity— Charitable   Donations   and 
Bequests  Act.    2. 

Will  [1902]  1 1.  R.  172, 194, 224 

36  I.  L.  T.  R.  129 
See  Will — ^Precatory  Trust.    3. 

WiU  [1903]  1  I.  R.  193 

See  Will — Precatory  Trust.    2. 

Will — Document  found  with 

[1901]  1  I.  R.  360  ;  35  I.  L.  T.  R.  81  ; 
1  N.  I.  J.  R.  135 
See  Will— Condition.    19. 

SECRETARY— Grand  Jury— Public  office  held 
at  will  and  pleasure — Quo  warranto 
[1898]  2  I.  R.  335,  350  ;  31  I.  L.  T.  R.  173 
See  Quo  Warranto.    I 

SECRETARY  OF  COMPANY— Renewal  afEdavit 

o     n       .    «  47I.L.T.R.240 

See  County  Courts-Decree.    10. 

SECRETARY  OF  STATE— The  King  suing  by- 
Prerogative  [19on  1  I.  R.  346 
See  Practice— Transfer  of  Action.    19. 

SECRETARY    OF    STATE    FOR    WAR— Im 
munity  from  payment  of  costs 

o     D     «        r.    .  11901]  2  LR.  692 

iSfce  Practice— Costs.    35. 

SECURED  CREDITOR. 

Insolvent    estate— Proof    of    debt— Pay- 
ments by  third  party  [1904]  1 1  R  299 
-Sec  Executor— Actions.    18. 
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Judicature  Act,  1877,  s.  28  (1) 

[1896]  1  I.  R.  29  ;    30  I.  L.  T.  70 
See  Company— Winding-up.    14. 

Proof — ^Bankruptcy — Abandonment        of 

security     in     previous     arrangement 

matter  [1899]  2  I.  R.  112 

See  Bankruptcy — Arrangement.    13. 

— • —  Proof  by,  against  real  estate — Eight  to 

prove    against   personalty — Funds    in 

Court  [1903]  1 1.  R.  1, 10,  530 ; 

37  I.  L.  T.  R.  221 ;  3  N.  I.  J.  R.  21 ; 

4  N.  I.  J.  R.  41 

iSee  Executor — Actions.    28. 

Withdrawal  of  proof  45  I.  L.  T.  R.  20 

See  Bankruptcy — Arrangement.    6. 

SECURITIES. 

■  For  bills  of  exchange — Company- — Wind- 
ing-up— Bill -holders —  Deficient    secu- 
rity— Specific    appropriation    of    title 
deeds  for  payment  of  bills — Rule  in 
Ex  parte  Waring         [1897]  1  I.  R.  176 
See  Company — Winding-up.    15. 
For  bills  of  exchange — Company — Wind- 
ing-up —  Bill-holders  —  Double       insol- 
vency— Bule  in  Ex  parte  Waring 

[1897]  1 1.  R.  124, 133 
See  Company — Winding-up.    6. 

Marshalling^ — By    equitable    assignee    or 

party  damnified  '         30  I.  L.  T.  R.  68 
See  Marshalling.    6. 

SECURITY  FOR  COSTS. 

See  Cases  under  Practice — Security  lor 
Costs,  and  Landlord  and  Tenant — 
Security  {or  Costs. 

Action  for  penalties  1  N.  I.  J.  R.  141 

SeeXocal  Government — Disqualification-  2. 

Administration  action  1  N.  I.  J.  R.  64 

Sec  Practice Security  lor  Costs.    11. 

British  vessel — Appeal  by  owner  of 

[1917]  2 1.  R.  315 
See  Practice — Security  lor  Costs.    5. 

Caveat  50  I.  h.  T.  R.  104 

See  Probate  (and  Administration) — Prac- 
tice.   48 

Caveator  resident  out  of  jurisdiction 

[1907]  2  I.  R.  1 ;   39  I.  L.  T.  R.  188  ; 
5  N.  I.  J.  R.  215 
See  Probate  (and  Administration) — Prac- 
tice.   45,46. 

Certiorari  [1910]  2  I.  R.  187, 190  ; 

44  I.  L.  T.  R.  77 
See  Practice— Security  for  Costs.    13. 

Defendant  caveator       [1900]  2  I.  R.  560  ; 

34  I.  L.  T.  R.  54 
See    Probate     (and     Administration)— 
Practice.    47. 

Election  petition — Petitioner's  men  of  no 

means  5  N.  I.  J.  R.  139 

See   Local   Government — Election    Peti- 
tion.   11. 
See   Local    Government — Election    Peti- 
tion.   7-9. 


SECURITY  FOR  COSTS— continued. 
— —  Plaintiff    resident    in    Scotland — Special 
circumstances  46  I.  L.  T.  R.  193 

See  Practice— Security  lor  Costs.    25. 

Relator  without  visible  means 

[1906]  1  I.  R.  473  ;   40  I.  L.  T.  R.  94 
See  Practice — Security  lor  Costs.    33. 

Remitted  action- Notice    28 1.  L.  T.  R.  16 

See  County  Court — Practice.    56. 

Residence  out  of  the  jurisdiction 

[1907]  2  I.  R.  1,  341,  555  ; 
41 1.  L.  T.  R.  17, 73 ;  [1909]  1 1.  R.  294 
See   Practice— Security   for   Costs.     23, 
30,  34. 

"  Taking  any  step  "—Or.  XXIX.,  r.  1 

46 1.  L.  T.  R.  81 
See  Practice — Security  for  Costs.    35. 
— — ■  Workmen's  Compensation  Act — Appeal 
[1914]  2  I.  R.  530 
See  Practice — Security  lor  Costs.    10. 

SEDITIOUS   LIBEL— Justification 

[1901]  2 1.  R.  569  ;  34 1.  L.  T.  207 
See  Defamation— Libel.    17. 

SEDUCTION. 

1. Constructive    service    of    child    to 

parent — Case  for  jury — Loss  of  service.]  A.,  a 
minor  daughter  of  B-,  was  employed  as  a  general 
servant  by  C.  On  account  of  an  ailment,  by 
arrangement  with  her  mother,  she  was  sent  home 
for  a  week  for  treatment,  and  during  that  time 
was  seduced.  Having  returned  to  her  mistress  C, 
the  latter  dismissed  her  on  her  pregnancy  becom- 
iag  apparent.  A.  returned  to  her  mother  who, 
being  in  poor  circumstances,  subsequently  sent 
her  to  the  union,  in  the  infirmary  of  which  she 
was  confined : — Held,  that  during  the  week  when 
A.  was  seduced,  she  might  be  deemed  to  be  in 
the  service  of  her  mother,  and  that  the  confine- 
ment in  the  union  was  such  an  interference  with 
B.'s  right  to  her  service  as  to  support  the 
damage  necessary  to  complete  the  cause  of 
action.  The  authorities  in  reference  to  seduction 
where  there  may  be  two  contemporaneous 
services  considered.     Dent  v.  Maguire 

K.  B.,  App.,  [1917]  2  I.  R.  59,  72  ; 
50  L  L.  T.R.  106 

2. ■  Service — Evidence  of — Family  living 

on  farm  of  their  deceased  father — Seduced  woman 
acting  as  indoor  servant  at  time  of  seduction — 
Action  brought  iy  her  brother  as  plaintiff-]  Upon 
the  death  of  a  farmer,  twenty-eight  years  prior 
to  the  commencement  of  the  action,  testate,  but 
whose  will  was  never  proved,  his  widow  and 
three  children  resided  on  the  farm,  which  was 
managed  by  the  widow  until  her  death,  which 
occurred  eight  years  after  that  of  her  husband. 
Then  her  daughter,  who  was  considerably  older 
than  the  other  two  children  (sons),  and  who 
was  at  that  time  the  only  adult  member  of  the 
family,  became  manager,  paid  the  rent,  and  got 
receipts  in  the  name  of  her  father's  representa- 
tives. She  also  did  the  indoor  servant's  work, 
no  servant  being  kept,  and  had  charge  of  the 
domestic  arrangements.  Seven  years  later  the 
elder  of  the  two  brothers  attained  twenty-one. 
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From  that  time  out  he  worked  the  farm,  and 
was  rated  as  the  occupier.  His  sister  continued 
to  perform  the  duties  of  indoor  servant,  and  to 
make  things  comfortable  for  her  two  brothers 
in  the  house.  In  an  action  by  the  eldest  brother 
for  the  seduction  of  his  sister : — JSdd,  in  the 
King's  Bench  Division,  by  Andrews  and  Boyd, 
JJ.,  Gibson,  J.,  dissentiente,  and  in  the  Court  of 
Appeal,  by  Walker,  C,  and  FitzGibbon,  L.J. ; 
Holmes,  L.J.,  dissentiente,  that  there  was 
evidence  upon  which  the  verdict  of  the  jury  in 
favour  of  the  plaintifE  could  be  sustained. 
What  is  adequate  evidence  of  service  in  such 
cases  considered.  Per  Gibson,  J.  ;  To  sustain 
such  an  action  the  services  must  be  rendered 
to  some  one  entitled  to  them  as  master.  The 
statement  of  the  law  in  Pollock  on  Torts,  on 
actions  of  this  nature,  considered  and  approved 
by  FitzGibbon,  L.J.     Murray  v.  FitzGerald 

K.  B.,  App.,  [1906]  2  I.  R.  254, 260  ; 
40 1.  L.  T.  R.  67 

3. Service — Master  and  servant — Action 

by  sister — Co-owners-l  Q.  C.  and  her  sister  C. 
lived  together  and  occupied  the  house,  lands 
and  chattels  as  co-owners.  On  an  action  by  G. 
for  the  seduction  of  G.  0.  whereby  she  lost  her 
service : — Held,  that  no  relation  of  master  and 
servant  could  exist  between  co-owners.  Cle- 
ments V.  Boyd  Co.  Ct.,  28  I.  L.  T.  R.  44 

4. Service — Damgkter  lent  temporarily — 

Constructive  service  of  father.']  Where,  in  con- . 
sequence  of  the  death  of  the  wife  of  the  defen- 
dant, the  plaintiif,  at  the  request  of  the  defen- 
dant, allowed  his  daughter  to  go  to  the  defen- 
dant's house  to  assist  in  household  work,  and 
while  there,  during  a  period  of  a  year  and  a 
half,  she  was  seduced  by  the  defendant : — Held, 
that  she  was,  though  absent  from  her  father's 
house,  still  within  his  constructive  service,  so 
as  to  entitle  the  plaintiff  to  maintain  an  action 
for  the  seduction.    Healy  v.  O'Gallaghan 

Cir.  Cas.,  Gibson,  J.,  37  I.  L.  T.  R.  90  ; 
3  N.  I.  J.  R.  217 

5. Service — Girl    seduced    while    living 

with  her  father  and  mother — Child  horn  after 
death  of  girl's  father — Action  hy  her  mother- — 
Married  Women's  Property  Act,  1882  (45  <fc  46 
Vict.,  c.  75),  s.  1  (2) — Married  Women's  Pro- 
perty Act,  1893  (56  db  57  Vict.,  c.  63),  s.  1.] 
The  plaintifE,  a  widow,  brought  an  action  for 
the  seduction  of  her  daughter  S.  The  seduction 
took  place  in  the  lifetime  of  the  plaintifE's 
husband,  S.'s  father,  and  while  S.  was  living 
with  her  parents,  who  were  persons  of  humble 
rank.  After  her  father's  death  S.  continued  to 
reside  with  the  plaintifi,  rendering  her  the 
ordinary  household  services.  Two  months  after 
her  father's  death  S.  was  delivered  of  a  child, 
the  result  of  the  seduction: — Held,  that  the 
action  could  not  be  maintained  by  the  plaintiff, 
either  by  the  common  law  or  by  virtue  of  the 
Married  Women's  Property  Acts.  Hamilton  v 
Long  K.  B.,  [19031 2 1.  R.  407;  361.  L.  T.  R.  189 
[AH.,  3  N.  I.  J.  R.  6  ;  App.,  [1905]  2 1.  R.  552 

6. Seivlee — Loss    of — Evidence — Master 

and  servant,]    In  an  action  for  loss  of  services 
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consequent  on  the  seduction  of  the  plaintifE's 
daughter  by  the  defendant,  Where  the  evidence 
show'ed  that  but  one  day  in  each  month  was 
devoted  by  the  daughter  to  the  services  of  her 
father,  the  plaintifi  -.—Held,  that  the  fact  of  the 
reservation  of  one  day  in  each  month  rendering 
it  improbable  that  upon  the  other  29  or  30  days 
there  could  be  any  service,  the  action  could  not 
be  maintained.  Bist  v.  Vaux  (4  B.  &  S.  409) 
considered  and  distinguished.  Ba/rbour  v. 
Barron  Ex.,  28  I.  L.  T.  R,  97 

7. Loss  of  service — Service  at  time  of 

seduction — Service  at  time  of  confinement.]  In  an 
action  by  a  father  to  recover  damages  for  the 
seduction  of  his  daughter,  it  appeared  that  the 
daughter  had  been  engaged  by  the  defendant's 
w'ife  as  a  domestic  servant,  one  of  the  terms  of 
the  employment  being  that  during  any  absence 
from  home  of  the  defendant's  Wife  the  girl  Was 
to  return  to  her  father's  house,  and  remaia  there 
unless  called  on  to  perform  household  duties  in 
the  defendant's  house.  During  one  of  these 
periods  of  absence  she  Was  called  to  the  house 
by  the  defendant,  and  there  seduced  by  him. 
She  Was  subsequently,  whUe  in  the  service  of  the 
defendant's  Wife,  confined  of  a  child,  the  confine- 
ment taking  place  in  the  defendant's  house : — 
Held,  that  a  verdict  directed  for  the  defendant 
Was  sustainable.  Per  O'Brien,  L.C.,  on  the 
ground  that  the  girl  was  not  in  the  service  of  the 
plaintifE  at  the  time  when  the  confinement  took 
place;  per  Cherry,  L.  J. ,  on  the  ground  that  she 
Was  not  in  the  plaintifE's  service  at  the  time  of 
the  seduction;  per  Holmes,  L.J.,  on  either  of 
these  grounds.     Barnes  v.  Fox 

App.,  [1914]  2  I.  R.  276 

8.  Two  services — Reversionary  right  to 

service.]  The  plaintifi's  daughter  was  hired  by 
the  defendant  as  a  servant  for  six  months,  a 
term  of  the  engagement  being  that  she  should 
be  allowed  home  two  particular  nights  a  week 
and  one  day  a  month.  The  defendant  had  con- 
nection With  her  on  two  occasions,  neither  oi 
Which  Was  on  a  day  when  she  was  allowed  home. 
In  an  action  for  seduction : — Held,  following 
Barbour  v.  Barron  (28  I.  L.  T.  R.  97),  that  the 
action  must  fail,  as  there  could  not  be  two 
services  and  two  rights  of  action  at  the  same 
period  of  time.     Kearney  v.  M^  Murray 

Cir.  Cas.,  Gibson,  J.,  28  I.  L.  T.  R.  148 

Particulars — AfiSdavit     [1896]  2  I.  R.  226 

See  Practice — ^Particulars.    3. 

SEED  POTATOES— Contract  by  guardian  with 
Board — DisquaUfication 
[1906]  2  I.  R.  173  ;  40  I.  L.  T.  R.  47 
See  Local  Government — Disqualification.  4. 

SEED  POTATOES  SUPPLY  (IRELAND)  ACT, 
1890. 
Summary  Yamiifi^onr— Summons—Liability  of 
succeeding  occupier — Time  within  which  summons 
may  be  brought.]  On  complaint  before  Justices 
payment  of  seeds -rate  may  be  enforced  against 
the  successors  in  occupation  of  the  purchaser. 
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SEED  POTATOES  SUPPLY  (IRELAND)  ACT, 

1890 — continued. 
and  such  complaint  may  be  made,  as  in  the  case 
of  poor-rate,  at  any  time  after  the  date  of  the 
warrant  authorising  collection  of  same.     Kings- 
ton v.  Barry  Q.  B.,'  [1895]  2  I.  R.  449 

SEED     RATE— Seed  Act,  1880— Seed  Supply 
Act,   1890 — Liability  of  landlord  for 
28  I.  L.  T.  R.  154 
See  Poor  Rate — Occupation.    2. 

SEGREGATION. 

Items    of    compensation- 
Act,  1878,  s.  274 

[1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
See  Arbitration — Award.    8. 

~  Licensed  premises         [1907]  2  I.  R.  474  ; 

40  I.  L.  T.  R.  227 
jSfee    Licensing    Acts — Licensing    Certifi- 
cate.   31. 

SEISIN — Of  tenant  to  the  prsecipe  in  common 
recovery  [1913]  2   I.  R.  281.  290 

See  Estate  Tail. 

SELECTION. 

— —  Of  part  of  settled  estate — Power  given  to 
tenant-for-life,  his  heirs  or  assigns 

[1910]  1 1.  R.  220 
See  Power — Execution.    27. 

Right   of — Legatee — Insufficient   descrip- 

tion of  legacy  [1903]  1  I.  R.  115 

See  Will— Specific  Bequest.    6. 

SEPARATE    CAUSES    OF    ACTION— Costs- 
Taxation  [1897]  2  I.  R.  258,  270  ; 
31  I.  L.  T.  R.  69 
See  Solicitor— Bill  of  Costs.    98. 

SEPARATE  CREDIT. 

Effect  of  carrying  fund  to 

[1911]  1  I.  R.  312  ;  45  I.  L.  T.  R.  278 
See  Practice — Costs.    46. 

Manager  appointed  by  Court  to  carry  on 

business  of  deceased — Right  to  in- 
demnity out  of  funds  carried  to  a 
separate  credit — Right  of  trade  credi- 
tors—Subrogation [1915]  1  I.  R.  1 
ySee  Executor — General.    2. 

SEPARATE   ESTATE. 

Declaration  by  Estates  Commissioners — 

Discretion "        38  I.  L.  T.  R.  102,  204  ; 
4  N.I.  J.  R.  165 
See  Land  Purchase  Acts — Bonus.    21. 
;See  Cases  under  Husband  and  Wife — 

Separate  Estate. 

Declaration  that  lands  are 

See  Land  Purchase  Acts — Advance. 

Decree  against — ^Married  woman  maker  of 

Toint  and  several  promissory  note — 
22  Vict.,  c.  14.  8.  6     46  I.  L.  T.  R.  296 
See  County  Court — Practice.    18. 

Land  fit  to  be  regarded  as 

[1911]  2  I.  R.  11  ;  44  I.  L.  T.  R.  577 
See     Land     Purchase      Acts — Separate 
Estate.    4. 


SEPARATE  ESTATE— continued. 

Leasehold — Intestacy  of  wife — Jus  mmriti 

[1910]  1 1.  R.  95  ;  44  I.  L.  T.  R.  88 
See     Husband     and     Wife— Married 
Women's  Property  Acts.    I. 

Lent  to  husband — Bankruptcy 

[1902]  2  I.  R.  310 
See  Husband  and  Wife— Married  Women's 
Property  Acts.    4. 

Refusal    of    Estates     Commissioners    to 

declare— Zones  [1906]  1  I.  R.  42  ; 

39  I.  L.  T.  R.  258 
See    Land     Purchase    Acts — Separate 
Estate.    2. 

SEPARATE     HOLDING— Subdivision-Estop  - 

pel  [1896]  2  I.  R.  364  ; 

30  I.  L.  T.  R.  36 

£fee  Land  Law  Acts — Present  Tenant .    25. 

SEPARATE      OFFICES— Common  staircase- 
Poor  rate  2  N.  I.  J.  R.  17 
See  Poor  Rate — Rateable  Hereditament. 

SEPARATE   USE. 

Devise  to  married  woman — Property  not 

to  be  sold  or  mortgaged— Life   estate 
with  restraint  on  anticipation 

[1914]  1  I.  R.  Ill 
-See  Wai— Estate  in  Realty.    27. 

Restraint     on     anticipation  —  Judgment 

against  married  woman 

[1895]  2  I.  R.  169 
See      Husband      and      Wife — Separate 
Estate.    2. 

Restraint     on     anticipation  —  Judgment 

against  married  Woman 

[1895]  2  I.  R.  123 
<See  Husband  and  Wife — Married  Women's 
Property  Acts.    3. 

SEPARATE  VALUATION.      [1912]  1  I.  R.  338 
See  Practice— Transfer  of  Action.    16. 

SEPARATION. 

Agreement  between  husband  and  Wife  for 

future  separation 

[1913]  1  I.  R.  154,  422,  428  ; 
47  I.  L.  T.  R.  60, 163 
See  Husband  and  Wife — Separation.  1. 

Of  holding. 

See    Land    Law    Acts — Separation    of 
Holding. 

SEPARATION   DEED. 

Agreement  not  to  sue  [1906]  1I.R.618,  630 

See  Practice — Staying  Proceedings.    10. 

Alimony — Adultery 

[1908]  2  I.  R.  339  ;  42  I.  L.  T.  R.  83 
See  Husband  and  Wife— Separation.    3. 

"SERIOUS  AND  WILFUL  MISCONDUCT"— 

Injury  to  workman 

2  N.  I.  J.  R.  57.  227 
See  Workmen's  Compensation.    145. 146. 

4  c 
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SERVANT. 

See  Master  and  Servant. 

50  I.  L.  T.  K.  212 

See  Malicious  Injury.    38. 
—  Legacy  to — Wages  due — Satisfaction 

[1914]  1  I.  R.  76 
See  Charity— Gift  to.    33. 


SERVANTS  OF  CROWN— Commissioners  of 
Public  Works — Loan  to  occupier  of 
land — Crown  debt — Statute  of  Limita- 
tions [1914]  1 1.  R.  124  ; 
48  I.  L.  T.  R.  145 
See  Limitations.  Statute  of — Personal 
Action.    14. 


SERVICE. 

See  Cases  under  Practice — Service. 

Affidavit  of — Practice — Land  Judge 

[1897]  1 1.  R.  316 
See  Land  Judges'  Court — Practice.    2. 

Amended  writ  of  summons — Motion  for 

judgment  [1908]  2  I.  R.  56  ; 

42  I.  L.  T.  R.  30 

See  Practice — Writ  Specially  Indorsed.  1 8. 

Case  stated  by  Justices 

[1909]  2  I.  R.  681  ;  43  I.  L.  T.  R.  52 
See  Justices — Case  Stated.    5. 

Copy   Writ — Loss   of   original — Ex   parte 

motion  [1908]  2  I.  R.  98 

See  Practice — Writ  of  Summons.    15. 
■ Constructive — Child  to  parent — Contem- 
poraneous services 
[1917]  2  I.  R.  59, 72  ;  50  I.  L.  T.  R.  106 


See  Seduction. 
Contract  of. 

See  Seduction. 
Contract  of 


[1914]  2  I.  R,  276 


[1913]  1 1.  R.  219,  244  ; 
47  I.  L.  T.  H.  28, 107 

See  National  Insurance.    10,  11. 
Contract  of — Owner  and  master  of  ship — 
Crew  [1913]  2  I.  R.  385  ; 

47  I.  L.  T.  R.  155 
See  Workmen's  Compensation.    57. 
Default  process  in  County  Court — Defen- 
dants a  limited  company — Personal  ser- 
vice [1913]  2  I.  R.  474  ; 
48  I.  L.  T.  R.  28 
See  County  Court — Practice.    65- 
Fair  rent  application — Originating  notice 
—Date  of  receipt         2  N.  I.  J.  R.  206 
See  Land  Law  Acts — Practice.    41. 
Franchise  [1900]  2  I.  R.  455 
See  Local  Government — Franchise.    1. 
Loss  of— Seduction         [1914]  2  I.  R.  276 
See  Seduction. ,  7. 
Notice  of  default— 59  &  60  Vict.,  c.  26 

[1899]  2  I.  R.  209 

See  Insurance— Policy  of.    7. 

■  Notice   of  intention   to   proceed — Order 

LXVL,  r.  15  [1909]  2  I.  R.  698 

See  Practice — Continuing  Proceedings.  6. 

Notice  to  quit  5  N.  I.  J.  R.  7 

See   Landloi:d   and   Tenant — Notice   to 

Quit.    9 


SERVICE— co«<j»«ed. 

Notice  under  Public  Health  Acts 

[1917]  2  I.  R.508 
See  Public  Health  Acts.    28. 

Of  Civil  Bill  in  title  jurisdiction 

47  I.  L.  T.  R.  119 
See  County  Court — Jurisdiction.    8. 

Originating  summons         1  N.  I.  J.  R.  104 

See  Practice— Originating  Summons     9. 

Out  of  the  jurisdiction — County  Court — 

Practice — Interpleader 
[1900]  2  I.  R.  619  ;  34  I.  L.  T.  R.  116 
See  County  Court — Jurisdiction.    17. 

• Out  of  the  jurisdiction — Notice  to  lodge 

deeds — I^nd  Judges'  Court 

[1900]  1 1.  R.  82 
See  Land  Judges'  Court — Practice.    19. 

Out    of    the    jurisdiction — Subpoena    to 

lodge  a  testamentary  paper 
[1894]  1 1.  R.  310  ;  28  I.  L.  T.  R.  125 
See    Probate     (and     Administration) — 
Practice    49. 

Personal — Of  statement  of  claim — Where 

defendant's  solicitor  withdraws  from 
case  after  appearance   [1917]  2  I.  R.  94 
See  Practice — Pleading.    23. 

Requisition — Parliamentary    Registration 

Act,  1885,  Sched.  I.,  Form  34 

[1895]  2  I.  R.  586  . 
See  Parliament — Franchise.    166. 

Seduction — Evidence  of 

[1906]  2 1.  R.  254, 260  ;  40 1.  L.  T.  R.  67 
See  Seduction.    2. 

Substitution  —  Action  for  rent  —  Farm 

managed  by  supposed  agent 

1  N.  I.  J.  R.  202 
See  Practice — Service.    52. 

Substitution  of  debtor  summons — ^Debtor 

out  of  jurisdiction — ^Not  carrying  on 
trade  in  Ireland — Jurisdiction 

App.,  [1916]  2  I.  R.  554 
See  Bankruptcy — Debtor  Summons.    1. 

Substitution — Notice  of  motion 

1  N.  I.  J.  R.  173 
See  Practice — Service.    10. 

Substitution — Notice  to  proceed 

5  N.  I.  J.  R.  14 
See  Practice — Notice  to  Proceed. 

Substitution  ■ —  Probate  action  —  Solicitor 

who  had  entered  caveat 

1  N.  I.  J.  R.  72 
See  Probate  (and  Administration) — Prac- 
tice.   59. 

Substitution — Special    statutory    mode — 

Defendant  out  of  the  jurisdiction 
[1905]  2  I.  R.  251  ;  39  I.  L.  T.  R.  42  ; 


5  N.  I.  J.  R.  71 

61 

of      defendant  — 

1  N.  I.  J.  B.  215 

63. 


See  Practice — Service. 
Substitution  —  Wife 
Manager  of  farm 
See  Practice — Service. 
Summons — Desertion  of  wife — ^Divisional 
Justice  of  Dublin  Metropoltian  Police 
District — Jurisdiction 

[1909]  2  I.  R.  302 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   110. 
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Summons  —  Petty  Sessions  —  Served    in 

county  other  than,  and  not   adjoining 
county  where  issued 
[1907]  2  I.  R.  160  ;  40  I.  L.  T.  B.  237 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   114. 

Summons — Sale  of  Food  and  Drugs   Act, 

s.   6 — Constable — Petty  Sessions  Act, 

s.  12  (2)  [19081  2  I.  R.  9  ; 

40  I.  L.  T.  R.  222 

See  Adulteration    (Food  and  Drags).  19. 

Writ — Death  of  process-server — Default  of 

appearance— Judgment 

1  N.  I.  J.  R.  87 
See  Practice — Judgment.    7. 

Writ  of  summons — Acceptance  by  solicitor 

[1909]  2 1.  R.  760 
See  Practice — Remitting.    7. 

. Writ  of  summons — Action  for  recovery  of 

land — Non-payment  of  rent — Tenant 
dead — No  personal  representative 

5  N.  I.  J.  R.  46 
See  Landlord   and  Tenant — Action  tor 
Recovery  of  Land.    32. 

Writ  of  summons  in  ejectment  for  non- 

payment of  rent — Vacant  possession — 
No  personal  representative  of  deceased 
tenant  [1913]  2  I.  R.  485 

See  Landlord   and  Tenant — Action    for 
Recovery  of  Land.    33. 

SKRVICE,    CONTRACT  OF 

Medical  officer — Workmen's  Compensation 

Act,  1906,  s.  13 

[1908]  2  I.  R.  609  ;  42  I.  L.  T.  R.  246 
See  Workmen's  Compensation.    117. 

SERVICE     FRANCHISE-^8    Vict.,  c.  3,  s.  3 
[1904]  2  I.  R.  383,  389  ; 
37 1.  L.  T.  R.  19, 229  ;  4  N.  I.  J.  R.  239 
See  Parliament — Franchise.    96, 176. 

40  I.  L.  T.  R.  210 

See  Parliament— Franchise.    172. 

45  I.  L.  T.  R.  121 

See  Parliament — Franchise.    104. 

Attendant  in  lunatic  asylum 

[19121  2  I.  R.  17 
See  Parliament — Franchise.    170. 

Married    officer    occupying    quarters    in 

barracks  [1914]  2  I.  R.  432  ; 

48 1.  L.  T.  R.  166 
See  Parliament— Franchise.    174. 

SERVICE   OUT   OF  JURISDICTION. 

Equity  Civil  Bill  [1904]  1  I.  R.  123  ; 

36  I.  L.  T.  R.  218 
See  County  Court — Practice.    66. 
See  Practice — Service. 
Contract   made    in    Ireland — New    con- 
tract accepted  in  England 

1  N.  I.  J.  R.  82 
See  Practice— Service.    17. 

Discontinuance   against   only   defendant 

within  jurisdiction 
[1911]  2  I.  R.  436, 442 ;  45  I.  L.  T.  R.  204 
See  Practice— Service.    4. 


SERVICE  OUT  OF  JURISDICTION— con^Jrewefl! 

Notice   of   motion — Land    Registry-^Ad- 

vertisement  52  I.  L.  T.  R.  36 

See  Land  Registry.    47. 
Third  party  notice  52  I.  L.  T.  R.  34 

See  Practice — Third  Party  Procedure.    10. 

Unconditional  appearance — Contract  made 

out  of  jurisdiction        1  N.  I.  J.  R.  17 

See  Practice— Service.    66. 

SERVIENT  TENEMENT— Unreasonable  user— 
Bog — Damage  to  cut  turf 
[1913]  2  I.  R.  119  ;  47  I.  L.  T.  R.  15 
See  Turbary.    11. 

SESSIONS— Interpleader— Civil  Bill— When  re- 
turnable [1909]  2  I.  R.  589  ; 
[1911]  2  I.  R.  633  ;  43  I.  L.  T.  R.  249 
See  County  Court — Practice.    36. 

SET   OFF. 

Costs  against  \egaey— Assignment  of  legacy— 
Bona  fids  purchaser — Notice — Prior  litigation — 
Costs — Set-off  by  residuary  legatee.]  A  bona  fide 
purchaser  of  a  legacy  under  a  will  Who  merely 
knows  that  there  has  been  litigation  between  the 
legatee  and  the  residuary  legatee,  but  knows 
nothing  as  to  its  course,  is  not  affected  with 
notice  of  an  equity  of  set-off  for  costs  belonging 
to  the  residuary  legatee,    M'Cann  v.  Kerr 

Cir.  Cas.,  Cherry,  L.  J.,  44  I.  L.  T.  R.  106 

Against    rent — Deprivation    of   right    of 

shootiag  31 1.  L.  T.  R.  215 

See  Lanilord  and  Tenant— Rent.    25. 

Banker    and    customer — Combining    ac- 

counts [1903]  1  I.  R.  439 

Sii  Banker— Account.    2. 

By  company  of  claim  against  registered 

debenture  holder — Equitable  mortgage 
[1901]  1  I.  R.  73 
See  Company  —Debentures.    2. 

Costs  of  successful  and  unsuccessful  de- 

fendants [1894]  2  I.  R.  545  ; 

28  I.  L.  T.  R.  105 
See  Solicitor— Bill  of  Costs.    103. 

Notwithstanding  sohcitor's  lien 

51  I.  L.  T.  R.  185 
See  Solicitor — Lien.    16. 

SETTING  ASIDE  JUDGMENT. 

Alleged    to    be    fraudulent — Motion    by 

creditor — Issue 
[1909]  2  I.  R.  1  ;   48  I.  L.  T.  R.  15 
See  Practice — Judgment.    65. 

Collusion — Application    by    third    party 

[1905]  2  I.  R.  292  ;  39  I.  L.  T.  R.  11  ; 
5  N.  I.  J.  R.  35 
See  Practice — Judgment.    62. 


SETTING  ASIDE  WRIT— Defendant  out  of  the 

jurisdiction — False  address  within  the 

jurisdiction  [1905]  2 1.  R.  251  ; 

39  I.  L.  T.  R.  42  ;  5  N.  I.  J.  R;  71 

See  Practice— Service.    61. 
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SETTLED  ESTATE. 

Trustees  —  General  leasing  powers  —  10,000 
year  leases — Settled  Estates  Act,  1877  (40  dk  41 
Vict.,  t.  18.]  The  Court  will  in  a  proper  case 
give  trustees  general  leasing  powers  to  make 
leases  of  property  for  10,000  years,  under  the 
Settled  Estates  Act,  1877.  Ee  George  Gibson's 
Settled    Estates  Ch.  Dlv.,  48  I.  L.  T.  R.  33 

Proceedings  for  protection  of,  by  tenant 

for  life  and  trustees — Salvage — Charge 
on  inheritance  fl898]  1  I.  R.  123 

See  Practice— Costs.    47. 


SETTLED    ESTATES    ACT,    1877— Agreement 
for  sale   by  limited  owner — Jurisdic- 
tion of  Land  Judge  to  enforce  specific 
performance 
[1913]  1  I.  R.  165 ;  47  I.  L.  T.  R.  58 
See  Land  Judges'  Court— Jurisdiction.  2. 


SETTLED  LAND  ACTS. 

1.  — —  Appointment  of  trustees  with  power 
of  management  and  of  leasing — Conveyancing  and 
Law  of  Property  Act,  1881,  s.  iZ— Settled  Land 
Act,  1882,  s.  31  (1)  (iii)  and  ».  60.]  Where 
application  was  made  to  the  Court  on  behalf  of 
an  infant  owner  of  descended  fee-simple  lands 
and  other  hereditaments  for  the  appointment  of 
trustees  to  manage  the  property,  with  power  to 
accept  surrenders  of  leases,  give  receipts,  to 
insure,  make  lettittgs,  and  to  make  allowances 
to  tenants  : — tield,  the  phrase,  "  and  generally 
to  deal  with  the  land  in  a  proper  and  due  course 
of  management,"  in  s.  42  (2)  in  the  Conveyancing 
and  Law  of  Property  Act,  1881,  does  not  include 
a  power  to  make  lettings  of  the  property.  If 
such  be  sought  there  ought  to  be  included  also 
in  the  title  of  the  summons  "  and  in  the  matter 
of  the  Settled  Land  Acts,"  and  the  Court  may 
appoint  the  same  trustees  to  exercise  the  powers 
of  the  Settled  Land  Acts  conferred  on  infant 
tenants-for-life  imder  s.  60  of  the  Settled  Land 
Act,  1882 — limited  if  necessary  to  the  power  of 
leasing  only.  In  re  Cowley  ([1901]  1  Ch.  38) 
followed.  In  the  Matter  of  the  Estate  of  Huah 
Locke,  a  Minor  Ch.  Div.,  47  I.l.  T.  R.  147 

2.  Capital  moneys — Improvements — Ex- 
tensive repairs  to  principal  mansionhouse  and 
dower  house — Scheme — Application  to  Court  for 
approval  after  work  completed-^  The  trustees 
under  the  settlement  of  the  estates  carried  out 
two  schemes  (a)  for  the  renovating  and  modern- 
ising of  the  principal  residence  in  Ireland  on  the 

D estates,  and  (h)  for  the  renovating  an 

modernising  of  K castle,  the  dower  house 

on  the  said  estates,  includine.  an  electric  supply, 
without  liberty  from  the  Court : — Held,on  appli- 
cation by  the  trustees  of  the  settlement, 
the  said  improvements,  with  the  exception 
of  the  electric  supply,  were  improvements 
within  the  meaning  of  the  Settled  Land  Acts,  as 
extended  by  the  above-mentioned  settlement, 
and  it  was  declared  that  the  sums  already  paid 
in  carryiBg  out  the  improvements  were  properly 
payable  out  of  capital  moneys  arising  under 
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the  said  Acts,  and  the  said  expenditure  by  the 
trustees  was  approved  not\(  ithstanding  that 
schemes  were  not  submitted  to  the  Court  before 
the  execution  of  the  work.  In  the  Matter  of 
the  Donoughmore  Settlement 

Cli.  Div.,  47  I.  L.  T.  R.  268 

3.  Capital  money — Investment — Sporting 

rights — Incorporeal  hereditament — Privilege  con- 
venient tohe  held  with  the  settled  land — Settled  Land 
Act,  1882  (45  cfc  46  Vict.,  t.  38),  o.  2  (10)  (i), 
a.  21  (vii)  (viii).]  Capital  money  may  in  a 
propercase  be  invested  in  the  purchase  of  sport- 
ing rights.*such  rights  being  a  privilege  convenient 
to  be  held  with  the  settled  land  within  the  mean- 
ing of  s.  21  (viii)  of  the  Settled  Land  Act,  1882. 
Query,  whether  sporting  rights  are  incorporeal 
hereditaments  which  can  be  purchased  with 
capital  money  as  being  a  purchase  of  "land 
in  fee-simple  "  within  the  meaning  of  s.  21  (viii) 
of  the  Act.  In  re  Earl  of  Portarlington' s  Settled 
Estates  M.  R.,  [1918]  1  I.  R.  362 

4.  ■ Compound    settlement  —  Tenani-for- 

life — Power  to  jointure — Exercise  of  power  by 
deed — Appointment  of  trustees  for  the  purposes 
of  the  Settled  Land  Acts — Settled  Land  Act,  1882 
(45  dh  46  Vict.,  c.  38),  s.  20  (2).]  Where  lands 
have  been  put  in  settlement  by  a  will,  with  power 
to  the  tenant-for-life  to  charge  the  lands  by  way 
of  jointure,  and  the  power  is  exercised  by  the 
tenant-for-life  by  a  deed,  the  will  and  deed  do 
not  together  constitute  a  "«ompound  "  settle- 
ment. In  such  a  case  it  is  only  necessary  to 
appoint  trustees,  for  the  purposes  of  the  Settled 
Land  Act,  of  the  will.  In  re  Mayes'  Settled 
Estate  Barton,  J.,  [1907]  1  I.  R.  88 

5. Compound    settlement — Vendor    and 

purchaser — Settled  Land  Acts,  1882-1890^- 
Settlement — Life  estate — Power  of  jointuring— 
Disentailing  deed — Re-settlement — Restoration  of 
original  life  estate  and  power  of  jointuring — 
Creation  of  new  powers  of  charging. '\  A  tenant- 
for-life  agreed  to  sell  portion  of  the  settled  lands, 
under  the  Settled  Land  Act.  The  lands  were 
originally  settled  on  the  vendor  for  life,  with 
remainder  to  his  first  and  other  sons  in  tail,  by 
the  will  of  his  uncle.  The  will  also  contained 
powers  of  jointuring  and  charging  the  lands  with 
portions  for  younger  children.  The  vendor 
joined  with  his  eldest  son  in  a  disentailing  deed, 
and  conveyed  the  lands  to  trustees,  to  such  uses 
as  the  vendor  and  his  eldest  son  should  jointly 
appoint  ;  and  in  default  of  and  until  such 
appointment,  upon  the  pre-existing  trust  of 
the  will,  and  so  as  to  restore  the  same  uses  and 
powers.  The  trustees  of  this  deed  were  appointed 
trustees  for  the  purposes  of  the  Settled  Land 
Acts.  Some  time  afterwards  the  vendor  joined 
with  his  eldest  son  in  a  deed,  whereby  he  released 
the  power  of  charging  portions  under  the  will, 
and  in  lieu  thereof  he  and  his  eldest  son,  under 
the  power  of  appointment  in  the  disentailing 
deed,  appointed  the  settled  lands  to  trustees  for 
a  term,  for  the  purpose  of  raising  new  charges 
for  younger  children.  Subsequently  by  a  deed 
of  appointment,  in  exercise  of  the  power  given 
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them  in  the  disentailing  deed,  the  vendor  and 
his  eldest  son  settled  the  lands  upon  the  vendor 
:for  life,  with  remainder  over.  The  life  estate 
was  expressed  to  be  in  restoration  of  the  vendor's 
former  life  estate  under  his  uncle's  will,  and  the 
power  of  jointuring  thereunder  was  restored. 
The  deed  conferred  certain  powers  of  j  ointuring 
by  future  tenants-for-life,  and  of  charging  the 
lands  with  portions  for  younger  children,  and 
with  payment  of  certain  sums  for  purposes 
therein  specified.  The  trustees  of  the  deed  were 
appointed  trustees  for  the  purposes  of  the 
Settled  Land  Acts.  In  exercise  of  the  power 
under  the  will  and  re-settlement  the  vendor 
duly  executed  by  deed  his  power  of-  jointuring 
on  the  occasion  of  his  subsequent  marriage.  The 
purchaser  required  trustees  of  a  compound 
,J8ettlement,  consisting  of  all  the  above-men- 
tioned documents,  to  be  appointed.  The  vendor 
refused  to  do  so,  but  offered  to  appoint  trustees, 
for  the  purposes  of  the  Settled  Land  Acts,  of  the 
will  only ; — Held,  by  Barton,  J.,  that  trustees 
of  the  will  only  should  be  appointed.  Held,  by 
the  Court  of  Appeal  (reversing  the  decision  of 
Barton,  J.),  that  the  will  and  subsequent  instru- 
ments constituted  a  compound  settlement,  under 
which  the  lands  stood  limited  by  way  of  succes- 
sion at  the  date  of  the  contract  for  sale,  and 
that  the  purchasers  were  entitled  to  require 
the  appointment  of  trustees  of  such  compound 
settlement  for  the  purposes  of  the  Settled  Land 
Acts.  Jn  re  Domrile  and  CalUcelVs  Contract 
Barton,  J.,  App.,  [1908]  1 1.  R.  475,  488  ; 
42  I.  L.  T.  R.  218 

6. English  Public  Trustee  sole  existing 

trustee  of  the  settlement — Payment  ovt  to  him  of 
the  residue — Public  Trustee  Act,  1906  (6  Edu- 
VII.,  c.  55),  s.  5  (1).]  Where  Irish  lands,  subject 
to  the  trusts  of  an  English  settlement,  were  sold 
under  the  Land  Purchase  Acts,  and  it  appeared 
that  the  English  Public  Trustee  had  been  ap- 
pointed sole  trustee  of  the  settlement  by  the 
person  thereby  nominated  for  the  purpose  of 
appointing  trustees,  and  that  the  settlement 
authorized  a  sole  trustee  to  receive  capital 
moneys  arising  under  the  Settled  Land  Acts,  the 
residue  of  the  purchase-moneys  arising  from  such 
sale  were  paid  out  to  the  English  Public  Trustee. 
In  re  Leslie's  Hassop  Estates  ([1911]  1  Ch.  6111, 
applied  and  followed.  Qucere — Has  the  Court 
power  to  appoint  the  English  Public  Trustee 
trustee  of  a  settlement  in  his  capacity  as  such 
Public  Trustee  ?    In  re  Ardagh's  Estate 

Wylie,  J.,  [1914]  1  I.  R.  5 ;  48  1.  L.  T.  R.  45 

7. Infant  entitled  to  contingent  estate — 

Settled  Land  Act,  1882,  ss.  58-60— ITJZJ—Codfc!? 
■ — Settlement — Tr^lst  for  sale — Estate  in  posses- 
sion— Powers  of  tenant-for-life — Trustees'  contract 
for  sale.']  Where  under  a  settlement  an  infant 
was  entitled  to  a  contingent  estate  in  certain 
lands  in  fee  and  took,  under  a  compulsory  main- 
tenance clause,  an  immediate  estate  in  possession, 
the  executor  contracted  for  the  sale  of  same,  and 
came  to  the  Court  for  confirmation  of  his  powers 
of  sale  on  behalf  of  the  infant : — Held,  that  the 
infant  had  the  powers  of  a  tenant-for-life.    The 
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Court  appointed  trustees  of  the  settlement  and 
directed  them  to  exercise  the  said  powers  and 
to  carry  out  the  contract  of  sale.     Estate  of 
Isabella  Neill,  Deceased  M.  R.,  45  I.  L.  T.  R.  246 

8. Power  ol  sale — Construction — Pro- 
cedure.] Where  a  testator  left  all  his  property 
(subject  to  his  debts  and  to  an  annuity)  to  his 
wife  for  hfe,  and  the  annuity,  which  was  payable 
to  his  daughter,  was  payable  out  of  certain  house 
property,  the  title  deeds  (of  which  he  had  de- 
posited with  the  bank  to  secure  an  over  draft, 
and  after  the  death  of  his  wife  he  left  said  houses 
to  his  daughter  for  life  with  remainder  to  her 
issue,  but  in  case  she  should  die  without  leaving 
issue  the  houses  were  then  to  be  sold  and  the 
proceeds  divided  between  his  two  stepdaughters; 
— Held,  that  the  executors  appointed  by  the  will 
were  not  trustees  for  the  purposes  of  the  Settled 
Land  Acts,  as  under  the  terms  of  the  will  they 
had  no  present  or  future  power  of  sale  which 
would  bring  them  within  the  Settled  Land  Act, 
1882,  s.  2  (8),  nor  the  Settled  Land  Act,  1890, 
s.  16.  An  apphcation  as  to  the  position  of  trus- 
tees in  a  doubtful  case  should  not  be  in  the  form 
of  a  request  to  the  Court  to  say  if  the  trustees 
are  trustees  for  the  purposes  of  the  Settled  Land 
Acts,  but  should  be  an  apphcation  to  have  such 
trustees  appointed,  to  which  apphcation  it  will 
be  an  answer  that  there  are  already  trustees 
under  some  will  or  other  document.  In  re 
Patton;  Ex  parte  Patton 

M.  R.,  1  N.  L  J.  R.196 

9. Power   of   sale — Assignment   of  life 

estate  by  first  tenant-for-life  to  second  tenant-for- 
life — Meraer — Power  of  sale — Settled  Land  Act, 
1882  (45  "&  46  Vict.,  c.  38),  ss.  2  (5),  3,  50,  51.] 
Where  the  first  tenant-for-life  of  settled  lands 
has  assigned  his  life  estate  to  the  second  tenant- 
for-life  under  the  settlement,  so  that  the  life 
estate  of  the  former  has  become  merged  in 
that  of  the  latter,  the  power  of  sale  conferred 
on  a  tenant-for  life  by  the  Settled  Land  Acts 
can  be  exercised  by  the  second  tenant-for-life,- 
notwithstanding  the  provisions  of  section  50  of 
the  Settled  Land  Act,  1882.  Observations  of 
Chitty,  L.J.,  in  In  re  Mundy  and  Roper's 
Contract  ([1899]  1  Ch.,  at  p.  296)  and  of  Swinfen 
Eady,  J.,  in  In  re  Barlow's  Contract  ([1903] 
1  Ch.,  at  p.  384)  considered.  In  re  Bruen's 
Estate 
Wylie.,  J.,  [1911]  1  I.  R.  76  ;  45  I.  L.  T.  R.  38 

lO. Power  of  sale.]    Certain  lands,  sold 

under  the  provisions  of  the  Land  Purchase  Acts, 
were  subject  to  the  trusts  of  a  settlement  under 
which  the  vendor  was  tenant-for-life.  The 
trusts  of  the  settlement  were  that  the  trustees 
should  have  power,  for  the  purpose  of  trans- 
ferring the  premises  when  the  same  should  fall 
into  possession,  to  examine  into  the  same,  and 
sign  and  give  receipts  and  discharges,  and  should 
have  power  to  retain  the  trust  funds  in  their 
actual  state  of  investment  and  with  the  consent 
in  writing  of  the  vendor  and  her  husband,  or  the 
survivor  of  them,  and  after  the  decease  of  such- 
survivor,  at  their  discretion,  to  convert  the 
same  into  money,  and  invest  the  same  in  one 
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of  the  modes  of  investment  authorised  by  the 
settlement;  ■«  ith  liberty  to  vary  the  investments. 
On  a  question  arising  as  to  whether  an  applica- 
tion should  have  been  made  for  leave  to  exercise 
the  powers  conferred  by  section  63  of  the  Settled 
Land  Act,  1882 : — Hbld,  that  as  what  was 
conferred  by  the  settlement  was  a  power  of  sale 
such  an  application  was  unnecessary.  i?e 
Hester  Bahington,  a  Vendor  of  Land 
Meredith,  J.,  39 1. 1 .  T.  R.  224;  5  N.  L  J.  R.  229 

II. Power  of  sale  In  trustees  during  life 

of  tenant-for-life — Lands  settled  subject  to  an 
annuity — Sale  by  tenant-for-life  under  the  Land 
Purchase  Acts  carried  through — Death  of  tenant- 
for-life  after  purchase-money  advanced — Remain- 
derman absolutely  entitled — Contimiing  proceed- 
ings— Payment  out  of  residue — Trustees  for  pur- 
poses of  Settled  Land  Acts — Appointment  of-] 
Lands  settled  subject  only  to  an  annuity  (not 
secured  by  a  term)  Were,  in  the  events  that 
happened,  limited  to  F-  for  life,  with  remainder 
to  P-  absolutely.  By  the  settlement,  the  trus- 
tees were  given  a  power  of  sale  during  the  life 
of  F.  F.  sold  the  settled  lands  under  the  Land 
Purchase  Acts,  and  died  after  the  purchase- 
money  had  been  advanced.  The  final  schedule 
had  been  settled  on  the  assumption  that  the 
residue  would  be  paid  to  the  trustees  of  the 
settlement.  The  annuitant  objected,  claiming 
to  be  put  on  the  final  schedule  on  the  ground 
that  the  settlement  was  at  an  end; — Held  (1) 
that,  as  a,  matter  of  form,  an  order  should  be 
made  continuing  the  proceedings  in  the  name 
of  P.  ;  and  (2)  that  the  moneys  in  Court  being 
capital  moneys  arising  Iromthe  sale  of  the  settled 
lands,  which  had  been  carried  through  by  the 
tenant-for-life  under  the  Settled  Land  Acts,  the 
Court  had  power  to  appoint  trustees  for  the 
purposes  of  the  Settled  Land  Acts,  and  to  pay 
the  residue  to  them  to  be  held  upon  trusts  the 
of  the  settlement.  Semble,  on  the  death  of  F., 
the  trustees  of  the  settlement  ceased  to  be 
trustees  for  the  purposes  of  the  Settled  Land 
Acts.  In  re  Mvndy  and  Ro'per^s  Contract  ( [1899] 
1  Oh- 275)  and  In  re  W  imhorne  and  Brown' s 
Contract  ([1904]  1  Ch.  537)  distinguished. 
In  re  Collis's  Estate 
L.  G.,  [1911]  1  I.  R.  267  ;  45  I.  L.  T.  R.  202 
12. Power  of  sale — Trustees  for  the  pur- 
poses of— Settled  Land  Act,  1890  (.SS'tt-  5*  Vict., 
c.  69),  s.  16.]  The  testator,  by  his  will,  devised 
all  his  real  and  personal  property  to  trustees 
upon  trust  to  sell  and  to  invest  the  proceeds  of 
sale  in  freehold  land  in  Ireland,  and  to  hold  the 
lands  purchased  on  certain  trusts  under  which 
there  was  no  trust  for  or  power  of  sale.  In 
accordance  with  the  directions  of  the  testator  all 
the  land  was  sold  and  the  proceeds  invested  in 
Irish  land — part  of  which  consisted  of  the  Dun- 
more  estate  in  County  Galway.  Consequently 
there  yr&s  no  land  over  which  the  trustees  had 
'  amy  power  of  sale.  The  tenant-for-life  and  the 
'trustees  were  now  desirous  of  carrying  out  a  sale 
of  the  said  estate  to  the  Congested  Districts 
Board : — Qucere,  whether  or  not  under  the 
settlement  the  trustees  were  trustees  for  the 
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purposes  of  the  Settled  Land  Acts,  1882-1890, 
and  had  power  to  sell  as  such  ?  Held,  the 
trustees  were  not  trustees  for  the  purposes  of  the 
fettled  Land  Acts.  In  re  Moore  v.  Bigg  ([1^6] 
1  Oh.  789)  distinguished.  In  re  QuirUin  Dick's 
Estate  Ch.,47I.L.  T.R.149 

13.  Tenani-toT-\ite^Buildinglease — Ex- 
tended term— Settled  Land  Act,  1882,  „.  10  (2) 
and  44*  45  Vict.,  t.  41.]  Leave  given  to  the 
tenant-for-life  of  a  settlement  to  grant  a  building 
lease  of  settled  land  for  500  years,  under  the 
Settled  Land  Act,  1882,  s.  10  (2).  In  re 
O'Connell's  Estate  [1903]  1  I.  R.  154 

14. =-  Tenant-for-life — Forfeiture   clause — 

Settled  La.nd  Act,  1882  (45  cfc  46  Vict.,  c.  38). 
s.  51.  A  testatrix  gave  to  A.  B.  the  use  of  her 
house  in  Dublin  during  his  life  as  a  residence, 
with  a  proviso  that  in  the  event  of  ^.  B.  ceasing 
to  reside  in  it  it  should  form  part  of  her  residuary 
estate.  She  also  gave  to  A.  B.  the  income  of  a 
sum  of  £10,000  for  life,  or  so  long  as  she  made 
the  house  her  principal  residence,  with  a  like 
gift  over  in  the  event  of  her  ceasing  to  make 
the  house  her  principal  residence  -.—Held,  in  the 
event  of  a  sale  of  the  house  by  A.B.  under  the 
Settled  Land  Acts,  the  gift  over  of  the  flO.OOO 
was  void  under  the  Settled  Land  Act,  1882, 
B.  51.  In  re  FitzGerald,  Deceased;  Brereton  v. 
Day     M.  R.,  [1902]  1  I.  R.  162  ;  36 1.  L.  T.  R.  30 

15.  Tenant-Ior-life  —  Improrements  — 

Omis,sion  to  submit  a  scheme — Practice — Costs  for 
application — Settled  Land  Act,  1890,  a.  10.]  A 
tenant-for-life  executed  permanent  improve- 
ments on  the  settled  property,  and  paid  for 
them  out  of  the  annua!  income  of  the  property 
After  the  completion  of  the  works  the  trustees 
applied  for  authority  to  recoup  the  tenant-for- 
life  out  ot  capital  money : — Held,  that  in  the 
absence  of  any  special  circumstances  the  not 
submitting  a  scheme  was  improper,  and  that 
even  in  a  successful  application  for  payment  for 
such^mprovements,  the  costs  of  the  application 
should  not  be  allowed.  In  the  Matter  of 
M'Clure's  Trusts  and  the  Settled  Land  Acts 

M.  R.,  34  I.  L.  T.  R.  122 

16. Tenant-for-life — Improvements — Ad 

ditions  and  alterations  with  a  view  to  letting — 
Drainage — Hot  water  supply — Settled  Land  Acts, 
1882  (45  dk  46  Vict.,  c.  38),  d.  25 ;  1890  (53  * 
54  Vict,  c.  69),  s.  13  (2).]  A.  was  tenant-for- 
life  under  a  will  of  house  property,  with  re- 
mainder ta  B.  in  fee.  One  of  the  houses  having 
become  vacant.  A.,  in  order  to  let  it,  but  without 
consulting  B.,  employed  a  contractor  to  put  in  a 
bath  and  hot  water  supply  and  a  new  system 
of  drainage,  with  the  result  that  the  house  was 
let  at  a  higher  rent.  A.  died  shortly  afterwards. 
The  contractor,  who  had  taken  out  administra- 
tion to  4.  as  a  creditor,  sought  to  have  the  cost 
of  the  works  charged  on  the  inheritance  as  being 
"  improvements "  authorised  by  the  Settled 
Land  Acts.  There  was  no  capital  money 
arising  under  the  Acts : — Held,  (1)  assuming 
the  works  were  "  improvements "  authorised 
by  the  Acts,  that  there  was  no  power  under  the 
Acts  to  charge  the  cost  of  executing  them  on 
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the  inheritance ;  (2)  that  the  new  system  of 
drainage  was  an  "  alteration  in  buildings 
reasonably  necessary  or  proper  to  enable  the 
same  to  be  let,"  within  the  meaning  of  section 
13  (2)  of  the  Act  of  1890.  Semble,  that  the 
bath  and  hot  water  supply  were  also  within 
the  same  subsection.  Setthd  Land  Act  and 
Gray.    Standing  v.  Oray 

M.  R.,  [19031 1 1-  R-  49;  36  I.  L.  T.  R.  181 

17. Tenant-tor-life — ^"  Person  beneficially 

entitled  to  possession  " — Settled  Land  Act,  1882 
(43  <fc  46  Vict.,  c.  38),  s.  2  (5-7) ;  s.  58  (1)  {cl  vi.) 
—Settled  Land  Act,  1890  (53  *  54  Vict.,  c.  69). 
«.  11  (1) — -Limited  owner — Power  to  raise  money  by 
mortgage.]  Testator  devised  portion  of  his 
estates  to  trustees  upon  trust  to  pay  out  of  the 
rents  and  profits  a  proportion  of  certain  annuities 
and  interest  on  legacies,  and  to  accumulate  the 
residue  until  a  sum  sufiicient  to  pay  certain  debts 
and  the  legacies  bad  been  formed,  and  then  to 
pay  the  said  debts  and  legacies.  Subject  to  these 
trusts  the  testator  devised  the  said  estates  in 
trust  for  his  son  J.  for  life,  remainder  to  J.'s  sons 
in  tail  male,  with  remainder  to  the  testator's  son 
C.  for  life.  J.  died  unmarried.  C,  who  was 
also  one  of  the  trustees  of  the  will,  went  into 
possession  as  tenant-for-life.  The  trustees  did 
not  accumulate  the  rents  and  the  testator's 
debts  and  legacies  remained  unpaid.  On  an 
application  for  an  order  authorising  C.  to  raise 
money  under  section  11  of  the  Settled  Land 
Act,  1890  (53  &  54  Vict.,  u.  69),  for  the  purpose 
of  discharging  incumbrances  upon  the  settled 
lands  : — Held,  that,  notwithstanding  the  trust 
for  accumulation.  C.  was  "  beneficially  entitled 
to  possession "  and  entitled  to  exercise  the 
powers  of  a  tenant-for-Ufe,  although  his  enjoy- 
ment of  the  estate  was  intercepted  by  the 
provision  for  accumulation.  Anneshy  v.  Wood- 
house  V.-C,  tl8981 1 1.  R.  69 

18. Tenant-for-life — Sale    to    tenants — 

Person  "  deemed  to  be  tenant-for-life  "- 
Leave  of  Court — Principle  to  be 
Exercising  discretion — Costs — Land  Act,  1903 
(3  Edw.  VII.,  u  37),  s.  48— Land  Act,  1904 
(4  Edw.  VII.,  c.  34),  s.  Z— Settled  Land  Act, 
1882  (45«fc46  Vict.,  c.  38),  s.  63— Settled  Land 
Act,  1884  (47  <fc  48  Vict.,  c.  18),  s.  7.]  A  person 
who,  by  virtue  of  section  63  of  the  Settled  Land 
Act,  1882.  is  "  deemed  to  be  tenant-for-life  " 
of  settled  land  is  not  entitled,  as  a  matter  of 
course,  to  an  order  under  section  7  (ii)  of  the 
Settled  Land  Act,  1884,  giving  the  applicant 
leave  to  sell  or  proceed  with  a  sale  of  the  settled 
land.  The  Land  Acts  of  1903  and  1904  have 
not  altered  the  law  in  Ireland  in  this  respect. 
Under  the  circumstances,  costs  given  to  the 
applicants  and  trustees  out  of  the  proceeds  of 
the  sale  of  the  settled  land.  The  judgment  of 
Barton,  J.,  in  In  re  lever  ([1904]  1  L  R.  492) 
adpoted  and  applied.  In  re  Tuthill ;  In  re 
Wynne  M.  R.,  [1907]  1  I.  R.  305 

19. Tenant-for-life — TiUe — Incumbrances 

— Conveyance — Settled  Land  Act,  1882  (45  <fc  46 
Vict.,  c.  38),  a.  20  s.-s.  2  {ii).]  By  will,  dated 
October  17,  1854,  a  testator  resident  in  Scotland 
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devised  his  real  estate,  including  the  lands  of  B. 
in  Ireland,  to  his  six  daughters  for  life,  with 
remainders  over.  Testator  died  in  1857,  having, 
prior  to  his  death,  advanced  the  sum  of  £1,500 
to  the  husband  of  one  of  his  daughters,  and  £475 
to  the  husband  of  another  daughter.  In  1882, 
by  deed  of  family  arrangement,  the  real  estate 
of  testator  was  conveyed  to  trustees,  to  hold 
on  the  trusts  of  the  will,  charged,  as  to  the 
life  estates  of  the  two  daughters  therein,  with 
repayment  of  the  sums  of  £1,500  and  £475  ad- 
vanced to  their  husbands  respectively.  An 
order  was  subsequently  made  for  the  administra- 
tion of  testator's  real  and  personal  estate  in 
Ireland,  and  the  lands  of  B.  were  sold  to  a  pur- 
chaser -.—Held,  that  the  sums  of  £1,500  and 
£475  were  not  money  "  actually  raised  "  within 
the  exception  to  section  20  of  the  Settled  Land 
Act,  1882,  and  that  the  persons  who  together 
constituted  the  tenant-for-life  of  the  settled 
lands  could  convey  to  the  purchaser  discharged 
from  these  two  sums.   Connolly  v.  Keating  (No.  1) 

M.  R.,  [1903]  1  I.  R.  353  ;  37  I.  L.  T.  R.  141 

20. Trustees  for  sale — Appointment  of.] 

Trustees  for  the  purposes  of  the  Settled  Land 
Acts  were  appointed  on  the  application  of  a 
tenant-for-life  (the  settlor),  who  had  under  the 
settlement  an  absolute  power  of  appointment 
by  deed  or  will  in  certain  events.  Walters' 
Settlement  Ch.  Div.,  3  N.  I.  J.  R.  247 

21. Trustees  of  the  settlement — Appoint- 
ment of — Compulsory  purchase — Payment  out  of 
Court.]  By  post-nuptial  settlement  lands  were 
conveyed  to  trustees,  upon  trust  for  the  wife, 
without  power  of  anticipation,  and  after  the 
death  of  the  husband  or  wife  upon  trust  for  the 
survivor  for  life,  and  subject  thereto  upon  trust 
for  the  children  of  the  marriage  as  the  husband 
and  wife  should  jointly  appoint.  The  settle- 
ment contained  a  power  of  advancement  but  no 
express  power  of  sale.  Part  of  the  lands  having 
been  taken  under  compulsory  powers,  the  hus- 
band and  wife  appointed  the  trust  property  to 
the  children  of  the  marriage,  and  a  joint  applica- 
tion for  payment  out  of  the  fund  to  the  trustees 
was  made  by  the  husband,  wife,  children,  and 
trustees.  An  order  was  made  appointing  the 
trustees  of  the  settlement  trustees  for  the  pur- 
poses of  the  Settled  Land  Acts,  and  directing 
the  fund  to  be  paid  out  to  them,  to  be  held  upon 
the  trusts  of  the  settlement.  In  re  Belfast 
Improvement  Acts  :  Ex  parte  Beid 

M.  R.,  [1898]  1  I.  R.  1 

22. Trustees  of  the  settlement — Appoint- 
ment of— Settled  Land  Acts— 1882  (45  ofc  46  Vict., 
c.  38),  s.  2  (1) ;  1890  (53  cfc  SiVict..  c.  69),  s.  11— 
Compound  settlement — Settlement  made  inexercis 
of  power  in  will.]  Where  trustees,  for  the  pur- 
poses of  the  Settled  Land  Acts,  were  appointed 
of  a  will  which  empowered  the  tenant-for-life  to 
charge  the  settled  land  with  pin-money,  jointly, 
and  portions  for  younger  children,  and  to  creatff; 
a  term  of  years  for  that  purpose,  and  the  tenant- 
for-life  afterwards  exercised  these  powers  by 
his  marriage  settlement,  it  was  held  that  the 
trustees  of  the  will  were  not  trustees  "of  the 
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SETtXED  LAND  ACTS— continued. 
settlement "  within  the  meaning  ot  the  Settled 
Lai^d  Acts,  and  that  the  will  and  mariiage 
settlement  together  constituted  a,  compound 
settlement,  of  which  trustees  should  be  ap- 
pointed to  enable  the  tenant-for-life  to  exercise 
the  power  to  raise  money  by  mortgage  conferred 
by  the  Settled  Land  Act,  1890,  s.  11.  In  re 
Meade's  Settled  Estates  M.  R.,  [18971 1 1.  R.  121 
23. Trustees  ol  the  settlement — Appoint- 
ment of — Compound  settlement — Pouer  of  tenant- 
for-life  under  later  settlement  to  override  charges 
created  under  earlier  settlement.^  By  virtue  of 
three  indentures,  dated  respectovely  1819,  1857, 
and  1857,  Lord  A.  was  tenant-for-life  of  the  C.  D. 
Estate,  subject  to  a  charge  created  under  a 
power  given  by  the  earliest  of  the  three  in- 
dentures. Lord  A.  having  entered  into  a  con- 
tract for  the  sale  of  a  fee-farm  rent  issuing  out 
of  lands  comprised  in  the  C.  D.  Estate : — Held, 
that  the  several  indentures  formed  a  compound 
settlement,  and  that  the  Court  would  appoint 
trustees  for  the  purposes  of  the  Settled  Land 
Acts  to  enable  the  tenant-for-life  to  sell  free  from 
the  charge.  In  re  Marquis  of  Ailesbury  and 
Lord  Jveagh  (ri893]  2  Ch.  345)  followed.  Be 
Lord  Annahfs  Settled  Estates 

U.  R.,  30 1.  L.  T.  R.  45 

24. Trustees — Appointment  of — Practice 

— Lunatic  tenant-for-life — Sale  of  settled  property."] 
On  an  application  by  the  committee  of  a  lunatic 
to  the  Lord  Chancellor  for  liberty  to  apply  to  the 
Chancery  Division  for  the  appointment  of  trus- 
tees for  the  purpose  of  the  Settled  Land  Acts 
(the  lunatic  being  the  tenant-for-life),  the  Lord 
Chancellor  held  that  he  himself,  as  a  judge  of  the 
Chancery  Division,  had  jurisdiction  to  make  the 
appointment,  and  accordingly  he  gave  liberty  to 
amend  the  notice  of  motion  and  made  an  order 
appointing  trustees.     Be  Bradhwry,  a  lunatic 

Ch.  Div.,  1  N,  I.  J.  R.  187 

25  Trustees  —  Appointment  —  Settled 

Land  Act,  1882  (45  d;  46  Vict,  c.  38),  ss.  3,  60.] 
In  the  case  of  an  infant  owner  in  fee  of  lands,  who 
Was  not,  during  his  minority,  entitled  in  posses- 
sion, but  w'onld,  on  his  attaining  twenty-one, 
have  all  the  powers  of  an  owner  in  fee,  an  order 
Was  made  appointing  two  persons  to  exercise  the 
powers  of  a  tenant-for-life  under  the  Settled 
Land  Act,1882,  for  the  purposes  of  a  sale  to  the 
tenants  under  the  Land  Act,  1903.  Be  the 
Estate  of  W.  B.  Bennett,  deed. 

Barton,  J.,  39  I.  L.  T.  R.  229 
26. Trustees — Appointment — Land  Pur- 
chase Acts — Appointment  of,  whether  general  or 
limited.']  An  order  was  made  appointing 
trustees  for  the  purposes  of  the  Settled  Land 
Acts  not  only  over  the  settled  land  which  was 
sold  under  the  Irish  Land  Act,  1903,  but  also 
over  the  entire  property  comprising  the  settled 
land.    Johnston's  Estate 

Ross,J.,40LL.  T,R.232 

27  Trustees  for  purposes  of — Receipt^ 

Settlement  created  by  will— Power  given  to  tenant- 
for-life  to  charge — Power  exercised  under  a  settle- 
tnent-^Appointment  of  trustees  for  purposes  of 
fhe  Settled  Land  Acts — Power  of  trustees  of  settle- 
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ment  created  by  the  will  to  give  valid  discharge 
for  purchase-money  of  the  settled  land — Settled 
Land  Act,  1882,  s.  2— Settled  Land  Act,  1890,  s.  4.] 
A  testator  devised  certain  lands  to  the  vendor 
for  life, with  remainder  over.  By  the  will  power 
Was  given  to  the  vendor  to  charge  the  lands  with 
a  jointure,  and  with  a  pertain  sum  as  portions  for 
younger  children.  No  trustees  for  the  purposes 
of  the  settled  Land  Acts  Were  appointed.  The 
power  given  by  the  will  was  afterwards  exercised 
under  the  settlement  made  on  the  marriage  of 
the  vendor.  The  lands  were  subsequently  sold 
under  the  provisions  of  the  Land  Purchase 
Acts : — ifeld,  that  trustees  of  the  settlement 
created  by  the  will,  appointed  for  the  purposes 
of  the  Settled  Land  Acts,  could  give  a  valid 
discharge  for  the  purchase-moneys.  Be  Francis 
J.  D.  Beid  Meredith,  J.,  39  L  L.  T.  R.  236 

28. Trustees  of  the  settlement— If  jH  and 

codicil-Settled  Land  Act  1882,  ss.  2  (1),  :58  (2).] 
A  will  and  codicils  taken  together.  Which  do 
not,  strictly  speaking,  constitute  a  "  settle- 
ment "  within  the  meaning  of  s.  2  of  the  Settled 
Land  Act,  1882,  may  yet  be  deemed  to  be  a 
settlement  for  the  purpose  of  the  appointment 
of  trustees  if  they  come  within  the  terms  of  s.  58 
of  the  said  Act.  In  the  Matter  of  the  Estate  of 
Bowan  L.  C,  33 1.  L.  T.  R.  47 

Appointment — Trustees 

[1912]  1 1.  R.  393, 395  ;  46 1.  L.  T.  R.  227 
See  Land  Purchase  Acts — Trustee.    2. 

Appointment  of  trustees  for,  at  instance 

of    plaintiff   in    specific    performaiioe 
action  39  I.  L.  T.  R.  145 

See  Trustee — Appointment.    4. 

Appointment  of  trustees  for  purposes  of 

38  I.  L.  T.  R.  250 
See  Specific  Performance.    3. 

Bonus — ^Assignment  of  life  estate 

[1907]  1  I,  R.  483  ;  [1908]  1  I.  R.   222 
41  I.  L.  T.  R.  192 
See  Land  Purchase  Acts — Bonus.    27. 

Compound  settlement 

[1908]  1 1.  R.  475, 488 ;  42 1.  L.  T.  R.  218 
See  Settled  Land  Acts.    5. 

Costs — Lands  Clauses  Consolidation  Act, 

1845,    ss.    80,    82— Order    appointing 
trustees  of  settlement  for  purposes  of 
Settled  Land  Acts       [1896]  1 1.  R.  507 
See  Lands  Clauses  Acts— Costs.    3. 

Improvements— Payment  out  of  Court — 

Small  sums — Tenant-for-life  —  Under- 
taking [1903]  1  I,  R.  445 
See  Lands  Glauses  Acts— Compensation. 

Improvements — Payment  out  of  Court — 

See  Lands  Clauess  Acts— Compensatiftn. 
8-10. 

1882,  ss.  3,  4,  16-20- Infant  contingently 

entitled  [1909]  1  I.  R.  209 

See  Infant,  Conveyance  on  behalf  ol. 

Sale  of  part  of  estate — Condition  as  to 

residence  in  unsold  mansion — Absence 
of  devisee  on  military  service 

[1909]  1  I.  R.  311 
See  Forfeiture. 
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— —  SaJe  under  Land  Purchase  Acta — Appoint- 
ment of  trustees  39 1.  L.  T.  R.  229 
See  Settled  Land  Acts.    25. 

' Tenant-for-life — Trustees  ior  sale^ — Leave 

to  sell  41  I.  L.  T.  R.  124 

See   Land   Purchase    Acts— Tenant-for- 
Lile.    1. 

Trust  for  sale — Sale  by  tenant-forlife — 

Leave  of  Court 
[1904]  1  1.  R.  492 ;   39  1.  L.  T.  R.  110  ; 
5  N.  I.  J.  R.  15 
See  Land  PurctaaseAets — Tenant-for-LUe. 

7. 

Trustees  for  sale  39  I.  L.  T.  R.  47 

See  Land  Purchase  Acts— Distribution  of 
Purehase-money     5. 

. Vendor  and  vendee — Petition  for  sale  by 

tenant-for-life  [1896]  1  I.  R.  273 

See  Land  Judges'  Court — Petition.    4. 

SETTLED   PROPERTY—   Finance   Act,    1894, 
B.  5  (2)  [1900]  2 1.  R.  281, 400  ; 

[1901]  2  I.  R.  386 
See  Revenue — Estate  Duty.    12. 

SETTLED  SHARES— Will— Stirpital    construc- 
tion    [1896]  2  I.  R.  459,  476 
-See  Will— Vesting.    12. 
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SETTLEMENT—  AFTER- ACQUIRED 
PERTY. 

1. Covenant  to  settle  —  Marriage  settle- 
ment— Covenant  to  settle  any  further  property  to 
which  intended  wife,  or  husband,  in  her  right, 
should  thereafter  become  entitled  during  the 
marriage — Application  of  words  of  future  acquisi- 
tion to  chose  in  action  of  wife  at  date  of  settlement.^ 
A.  by  will  directed  his  trustees  to  pay  the  income 
of  one-fourth  of  his  residuary  estate  to  his  grand- 
daughter B.  for  life,  and  after  her  death  to  stand 
possessed  of  her  share  for  her  children,  and 
directed  that  an  annual  sum,  not  exceeding 
£200,  should  be  allowed  for  B.'s  maintenance. 
The  trustees  invested  the  surplus  income  during 
B-  's  minority,  and  on  her  attaining  age  paid  her 
the  interest  on  the  accumulations,  as  if  they 
Were  part  of  her  one-fourth  share.  B-  after- 
wards married  C,  and  put  in  settlement  pro- 
perty to  which  she  was  entitled  under  her 
father's  will.  There  was  no  reference  to  her 
grandfather's  will  save  a  recital  that,  pursuant 
to  a  power  contained  in  that  will,  £.  had  ap- 
pointed an  annuity  to  C.  in  the  event  of  his 
surviving  her.  The  settlement  provided  that 
in  the  event  of  B.,  during  the  continuance  of  the 
marriage,  or  C  in  her  right,  thereafter  becoming 
entitled  to  any  further  property  exceeding  £400, 
either  under  her  father's  will  or  otherwise,  the 
property  so  acquired  should  be  held  on  the 


SETTLEMENT  —  AFTER-ACQUIRED     PRO- 

V^IXTY— continued. 
trusts  of  the  settlement.  C.  afterwards  died, 
and  the  accumulated  fund  being  claimed  both 
by  B.  and  by  the  trustees  of  the  settlement, 
the  trustees  of  the  will  paid  it  into  Court,  under 
the  Trustee  Relief  Act: — Held,  that  the  fund 
was  not  bound  by  the  trusts  of  the  settlement, 
and  that  B.  was  entitled  to  have  it  paid  out  to 
her.  In  re  Atkinson' s  Trusts  ;  Ex  parte  Fitzroy 
M.  R.,  [1895]  1  I.  R.  230 

2. Marriage     settlement — Covenant     to 

settle  wife's  property — Appointment  to  wife — 
Period  of  vesting.]  A  sum  of  £20,000  Was  by 
will  charged  on  lands  and  left  to  E.  to  receive 
the  interest  on  same  at  5  per  cent,  for  life,  and 
at  E.'s  death  to  E.'s  children  as  E.  should  by 
deed  or  will  appoint,  and  in  default  of  appoint- 
ment to  E.'s  children  in  equal  shares.  A.,  one 
of  E.'s  children,  by  marriage  settlement,  dated 
1891,  settled  certain  property,  and  covenanted 
to  settle  any  after-acquired  property  of  the 
value  of  £200  or  upwards,  to  which  she  was  then, 
or  during  the  intended  coverture  might  become 
entitled.  E.  died  on  3rd  February,  1904,  having 
by  her  will  appointed  £5,000  out  of  the  £20,000 
to  ^ .,  whose  husband  had  died  on  26th  December, 
1901 :- — Held,  that  as  the  interest  A.  had  at  the 
date  of  the  marriage  settlement  Was  an  interest 
subject  to  be  defeated  by  a  subsequent  appoint- 
ment, and  was  defeated  by  a  subsequent  appoint- 
ment, which  did  not  take  effect  during  the 
coverture,  such  sum  of  £5,000  was  not  bound 
by  the  covenant  in  her  marriage  settlement. 
Marshall  v.  Spooner  M.  R.,  39  I.  L.  T.  R.  7 

SETTLEMENT— CONSTRUCTION. 
1.  — —  Advancement  or  benefit  ol  children.] 

Where  the  trustees  of  a  settlement  have  power 
to  apply  a  portion  of  the  presumptive,  con- 
tingent, or  vested  share  of  a  child  for  his  advance- 
ment or  benefit,  this  will,  in  a  proper  case, 
authorise  the  application  of  such  portion  of  a 
child's  share  in  or  towards  his  maintenance  and 
education.     Taylor  v.  Taylor 

M.  R.,  40  I.  L.  T.  R.  129 

.  2. Annuity — Deed — Agreement    out     of 

"  first  and  readiest  of  means  "  to  pay  annuity — 
Whether  a  charge  on  property — Subsequent  grant 
of  jointure  under  a  power,  whether  a  performance.] 
By  a  contract  of  marriage,  executed  in  Scotland, 
and  dated  tHe  8th  August,  1850,  on  the  marriage 
of  J.  S.  and  E.  E.,  J.  S.  bound  himself,  his  heirs 
executors,  and  successors,  out  of  the  first  and 
readiest  of  his  means,  estate,  and  effects,  to 
make  payment  to  the  said  E.  E.  in  case  she 
should  survive  him,  of  a  free  life-rent  annuity 
of  £200,  free  of  all  burdens  and  deductions,  at 
two  terms  in  the  year  (Whit  Sunday  and  Martin- 
mas), by  equal  portions,  the  first  payment  to 
be  made  at  the  first  of  these  terms  after  the  death 
of  J.  S.,  with  one-fifth  more  of  penalty  in  case  of 
failure  of  payment ;  this  annuity  to  be  in  full 
of  all  terce  of  lands,  third  or  half  of  movables  : 
and,  after  making  certain  provisions  for  the 
children  of  the  marriage,  the  deed  provided 
that  if  the  said  E.  E.  survived  the  said  J.  S.  a, 
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sufficient  sum  from  his  estate  and  effects  should 
be  laid  aside  and  secured  for  ?,nswering  the 
annuity  before  the  children  should  draw  any 
part.  For  securing  performance  of  the  aforesaid 
obligations  F.  S.  (the  father  of  ./.  S.)  bound 
himself  and  his  heirs  for  payment  to  E.  E.  of 
£100  a  year,  one-half  of  the  aforesaid  annuity, 
and  agreed  to  execute  any  deed  necessary  for 
securing  payment  thereof  out  of  the  lands  of  T. 
in  the  County  of  Kerry,  and  J.  S.  bound  himself 
to  insure  his  life  for  £1,500  to  secure  the  balance 
o~f  the  annuity.  J.  8.  further  bound  himself, 
within  a  year  of  his  father's  death,  to  secure 
on  real  property  the  payment  of  the  said 
annuity  to  the  full  amount,  at  least  so  far  as 
not  secured  by  F.  8.,  and  J.  8.  covenanted  to 
execute  such  deeds  as  might  be  necessary  for 
the  performance  of  the  aforesaid  obligations 
The    deed   also    contained   provisions   settling 

E.  E.'s  fortune.  F.  S.  by  will,  dated  the  11th 
February,  1861,  devised  Lis  real  estate  in  the 
County  of  T.  to  his  eldest  son  W.  8.  for  life, 
with  remainder  to  his  sons  in  tail  male,  with 
remainder  to  J.  8.  for  life,  with  remainder  to  his 
sons  in  tail  male,  with  remainder  to  G.  S.' for 
life,  with  remainders  over,  with  power  to  each 
successive  tenant-for-life  to  chargs  a  joiiiture 
of  £200  a  year  for  any  wife  he  might  marry. 

F.  8.  died  in  1861  without  having  executed  any 
deed  for  securing  payment  of  the  £100  a  year, 
halt  of  the  annuity,  and  W.  S.  died  in  March, 
1889,  leaving  no  issue  him  surviving.  By  in- 
denture dated  the  1st  May,  1889,  J.  8.,  in  exer- 
cise of  the  power  in  the  will,  charged  the  estates 
with  a  jointure  of  £200  a  year  for  his  wife  E.  8., 
to  commence- from  the  date  of  his  death,  pay- 
able half-yearly  by  two  equal  payments.  In 
an  action  to  administer  the  assets  of  J.  8.,  E.  8. 
claimed  that  the  entire  of  his  real  and  personal 
estate  was  chargeable  with  the  annuity  of  £200 
a  year  under  the  marriage  contract  of  the  8th 
August,  1850,  in  priority  to  the  general  creditors 
of  J.  8. : — Held,  by  the  Vice-Chancellor  and  by 
the  Court  of  Appeal,  that  the  marriage  contract 
of  the  8th  August,  1850,  did  not  create  a  charge 
on  the  property  of  J.  8.  Held  also,  by  the 
Court  of  Appeal,  reversing  the  decision  on  this 
point  of  the  Vice-Chancellor,  that  the  appoint- 
ment of  the  jointure  by  the  deed  of  the  1st  May, 
1889,  was  not  a  performance  of  the  contract 
to  secure  the  annuity  by  the  marriage  contract 
of  1850.     Bannatyne  v.  Ferguson 

V.C,  App.,  [1896]  1  I.  R.  149. 162 

3.  Annuity — Whether  charged  on  corpus 

or  on  income  only.]  By  marriage  settlement  the 
intended  husband  granted  lands  to  trustees 
upon  trust  to  permit  him  to  receive  the  rents 
and  profits  for  life,  without  impeachment  of 
waste,  and  after  his  death  to  permit  the  intended 
wife  lo  receive  £300  a  year  "  out  of  the  rents, 
issues,  and  profits  thereof,  for  and  during  her 
life,  without  impeachment  of  waste,  and  for 
her  jointure,"  and  in  lieu  of  dower,  and  "  im- 
mediately after  her  decease  "  in  trust  for  the 
settlor,  his  heirs  and  assigns.  The  settlor 
covenanted  that  the  lands  or  any  property  to 
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be  taken  in  exchange  thereof  under  a  power  of 
exchange  therein  contained  should,  during  the 
life  of  the  wife,  produce  the  clear  yearly  sum  of 
£300.  In  case  of  there  being  issue  of  the 
marriage  living  at  the  death  of  the  settlor  all 
his  estate  and  property  at  the  time  of  his  death 
was  charged  with  a  sum  of  £3,500  for  such 
issue : — Held,  by  Ross,  J.,  that  the  aimuity 
was  a  charge  only  upon  the  rents  and  profits 
accruing  during  the  annuitant's  life.  Held, 
by  the  Court  of  Appeal,  reversing  the  judgment 
of  Ross,  J.,  that  the  annuity  was  a  charge  upon 
the  corpus  of  the  settled  property.  In  re  West's 
Estate  Ross,  J.,  App.,  [1898]  1  I.  R.  75,  S3 

4. Annuity   in   case   of   disagreement.] 

Where  in  a  marriage  deed  there  was  a  covenant 
providing  that  in  the  event  of  »  '^dis5,g^ee- 
ment "  £10  per  annum  was  to  be  paid  to  the 
plaintiff  in  lieu  of  support  and  maintenance  : — 
Held  (Johnson,  J.,  dissenting),  that  "  disagree- 
ment "  did  not  necessarily  mean  a  quarrel,  and 
that  each  party  had  a  right  to  determine  the 
continuance  of  the  support  and  maintenance 
and  put  into  operation  the  provisions  of  the 
deed  respecting  the  annuity  at  their  election. 
Moynihan  v.  Moynihan        Q.  B.,  31 1.  L.  T.  604 

5. Conversion — Power  or  trust  for  sale 

of  real  estate —  Ultimate  limitation  to  husband  and 
his  heirs — -Declaration  that  lands  should  be  con- 
sidered personal  estate.  ]    By  marriage  settlemen  t 
fee-simple  lands  and  certain    securities   were 
vested  in  trustees,  upon  trust,  as  to  the  lands 
that  the  trustees  should,  upon  such  application, 
or  with  such  consent,  or  at  such  discretion,  as 
thereinafter  mentioned,  sell  the  same,  and  hold 
the  sale  moneys  and  the  rents  until  sale  upon 
the  trusts  thereinafter  declared  ;    and  it   was 
declared  that  the  trustees  should  stand  seised 
and  possessed  of  the  lands,  sale  moneys,  and 
securities  upon  trust  to  permit  the  same  to 
remain  in  their  then  state  of  investment,  or 
should,  on  the  application,  or  with  the  consent 
in  writing  of  the  husband  and  wife,  or  the 
survivor,  and  after  the  death  of  the  survivor, 
at  the  discretion  of  the  trustees,  call  in  the 
securities    and    receive    the    moneys   to    arise 
therefrom,  or  arising  from  a  sale  of  the  lands, 
if  sold,  and  invest  the  same  as  therein  mentioned 
and  pay  the  rents  of  the  lands  till  sold,  and  the 
interest  of  the  sale  moneys,  and  securities,  to, 
the  husband,  &c.,  with  an  ultimate  limitation 
as  to  the  lands,  or  sale  moneys,  and  portion  of 
I  the    securities,    for    the    husband,    his    heirs, 
executors,   administrators,   and   assigns.      The 
settlement  contained  a  power  to    lay  out  the 
trust  funds  in  the  purchase  of  hereditaments, 
and  it  was  thereby  declared  that  the  heredita- 
ments so  to  be  purchased,  and  the  said  lands, 
should  be  considered  for  all  the  purposes  of  the 
settlement  as  personal  estate  only.    The  lands 
had  been  recently   bought   by  the  husband ; 
part  of  the  purchase-money  was  paid  out  of  the 
wife's  fortune,   and  the  settlement  contained 
provisions  for  securing  the  repayment  of  same 
in  certain  events.    The  lands  were  not  sold,  and 
the  ultimate  limitation  took  effect : — Held,  that 
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, there  was  no  conversion  of  the  lands,  and  that 
they  passed  on  the  death  of  the  husband,  as 
real  estate  to  his  heir-at-law.  MccOwire  v. 
MccGwire  V.-C,  [1900]  1 1.  R.  200 

6. Covenant  to  maintain  wife  —  Wife 

not  a  party  to  the  settlement — Cestui  que  trust — 
Action  by  wife  for  a  declaration  of  trust.]  In  an 
ante-nuptial  settlement  made  between  M.  L., 
the  husband's  father,  of  the  first  part,  F.  L., 
the  wife's  father,  of  the  second  part,  and  T.  L. 
the  husband,  of  the  third  part,  whereby,  among 
other  things,  a  life  estate  in  the  farm  thereby 
settled  was  reserved  to  M.  L.  M.  L.,  in  con 
sideration  of  the  wife's  fortune  being  paid  to 
him,  covenanted  with  T.  L.  to  support  and 
maintain  in  the  house  on  the  said  farm  "  T.  L. 
and  his  wife,  and  any  family  they  may  have." 
In  an  action  brought  by  the  wife  for  a  declara- 
tion of  a  trust  in  her  favour  : — Held,  that  a  trust 
in  favour  of  the  wife  and  attaching  to  the  life 
estate  of  M.  L.  in  the  said  lands  was  created  by 
the  marriage  settlement.  Leonard  v.  Leonard. 
App.,  44  I.  L.  T.  R.  155 

7. Covenant    to    settle    after-acquired 

property — Gift  from  hiisband  to  wife.]  There  is 
no  general  rule  that  a,  covenant  in  a  marriage 
settlement  to  settle  after-acquired  property 
cannot  capture  gifts  from  the  husband  to 
the  wife.  In  re  Ellis's  Settlement  ([1909]  1  Ch. 
618),  and  In  re  Plumptre's  Settlement  ([1910] 
1  Ch.  609)  followed.  Kingan  v.  Matier  ([1905] 
1  I.  R.  472)  not  followed.  A  marriage  settlement 
made  in  1865  contained  covenants  by  the  husband 
and  wife  separately  to  settle  any  sum  or  sums, 
stocks,  or  other  personal  estate,  exceeding  in 
amount  or  value  £200  at  any  one  time  which 
should  during  the  coverture  "  be  given  or 
bequeathed  to,  or  in  any  manner  vest  in,  "  the 
wife.  In  1897  the  husband,  in  consideration  of 
natural  love  and  aSection,  assigned  absolutely 
to  the  wife  a  policy  of  insurance  on  his  life  for 
£6,000  (with  bonuses),  and  two  mortgages  for 
£500  and  £600,  respectively  ^-Held.  that  these 
were  captured  by  the  covenant  to  settle.  Leigh- 
White  V.  Euttledge 

Barton,  J.,  [1914]  1  I.  R.  135 

8.  Death  of  children — Conditional  limi- 
tation to  next-of-kin  in  case  children  should  die 
under  21 — No  children.]  By  a  marriage  settle- 
ment property  belonging  to  the  intended  wife 
was  settled  upon  trust  (after  the  death  of  the 
husband  and  wife)  for  the  children  of  the 
marriage  in  the  usual  way.  It  was  then  de- 
clared that  in  case  all  the  children  should  die 
the  trustees  should  transfer  the  property  to 
the  next-of-kin  of  the  wife  in  the  shares  they 
would  take  under  the  Statute  of  Distributions. 
There  were  no  children,  which  event  was  not 
contemplated  in  the  settlement : — Held,  the 
limitation  to  the  next-of-kin  took  effect. 
Osborne  v.  Bellman  (2  Giff.  593)  followed.  Bead 
V    Hayes  M.  R.,  30 1.  L.  T.  R.  5 

9. Death   without  issue— Limitation   io 

one  and  her  heirs,  with  limitation  over  in  default 
of  her  issue.]  By  settlement,  made  in  1852, 
A.  conveyed  freehold  property  to  trustees  upon 
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trust  for  A.  for  life,  and  after  her  death,  in  the 
event  of.  B.  and  C,  the  daughters  of  A.,  sur- 
viving A.,  upon  trust  for  B.  and  C,  as  tenant* 
in  common,  and  after  the  deaths  of  B.  and  G. 
upon  trust  for  their  issue,  as  they  should  appoint, 
and  in  default  of  appointment,  in  trust  for  their 
children  share  and  share  alike ;  and  in  case  of 
the  death  of  either  B.  or  C.  in  the  lifetime  of  A., 
without  leaving  issue,  then  upon  trust  for  the 
survivor  and  her  heirs  and  assigns  for  ever ; 
and  in  default  of  issue  of  either  of  them,  in  trust 
for  D.  and  E.  (the  sons  of  A.),  their  heirs  and 
assigns,  as  tenants  in  common,  and  to  their 
heirs  for  ever.  B.  died  in  the  lifetime  of  A. 
unmarried.  C  survived  A.,  and  died  unmarried, 
having  by  her  will  disposed  of  her  portion  of  the 
freehold  property  to  her  niece  F.  for  life,  with 
remainder  to  F.'s  children  as  she  should  appoint, 
and  in  default  of  appointment  to  F.'s  children 
equally.  C.  entered  into  possession  of  the  pro- 
perty on  the  death  of  A.,  and  on  the  death  of  C, 
F.  entered  into  possession : — Held,  that  on  the 
death  of  C.  without  issue,  the  property  passed  to 
D.  and  E.  as  tenants  in  common  in  fee-simple. 
Morgan  r.  Morgan  (L.  R.  10  Eq.  99)  followed. 
Arthur  v.  Walker  M.  R.,  [1897]  1 1.  R.  68 

10. "  Die  without  having  been  mar- 
ried " — -Wife's  property — Ultimate  trust  for  next- 
of-kin  of  wife — Infant  child.]  By  a  marriage 
settlement  a  sum  of  money  to  which  the  wife 
was  entitled  on  the  death  of  her  mother  was 
settled  upon  trust  to  pay  the  income  to  the 
husband  for  life,  then  to  the  wife  for  life,  and 
after  the  death  of  the  survivor  in  trust  for  the 
children  and  remoter  issue  as  the  husband  and 
wife  or  the  survivor  should  appoint,  and  in 
default  of  appointment  to  the  children  equally, 
if  sons  on  attaining  twenty-one  years,  or  if 
daughters  on  attaining  that  age  or  marrying 
under  that  age.  In  default  of  issue  attaining 
vested  interests,  the  fund  was  to  be  held  in 
trust  for  the  wife  absolutely  if  she  survived  her 
husband,  but  if  she  predeceased  him,  then  upon 
such  trusts  as  she  should  by  will  appoint,  and 
in  default  of  appointment  in  trust  for  the 
person  or  persons  who  under  the  statutes  for 
the  distribution  of  the  effects  of  intestates 
would  on  the  decease  of  the  said  wife  have  beeit, 
entitled  thereto,  if  she  had  died  possessed 
thereof  intestate  and  without  having  been 
married.  There  were  three  children  of  the 
marriage,  all  of  whom  died  under  age  and  un 
married.  No  appointment  was  made  by  hus 
band,  or  wife.  The  wife  predeceased  her  hus. 
band,  leaving  him  and  two  of  the  three  children 
surviving,  her  only  next-of-kin  other  than  the 
children  being  her  mother  and  two  brothers. 
The  husband  survived  his  wife's  mother  and 
his  two  children,  and  married  again.  By  his 
will  he  left  all  his  property  to  his  second  wife 
and  appointed  her  executrix.  On  his  death  the 
fund  became  distributable : — Held,  that  the 
fund  went  to  the  persons  who  would  have  been 
entitled  thereto  if  the  fir^t  wife  had  died  a 
spinster,  and  not  to  her  infant  children.  Hard- 
man  V.   Maffett    (13    L.  R.   I.  499)  followed; 
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Stoddart  v.  Saville  ([1894]  1   Ch.   480)  distin- 
guished.   In  re  Dearie's  Trusts ;  Dudley  v.  Deane 
M.R.,[1900]'lI.B.332 

11. "  Die  unmarried  " — Design — Wife's 

property — Ultimate  trust  for  next-of-kin  of  wife — 
Widow's  settlement.']  By  settlement  executed 
prior  to  the  second  marriage  of  M.  (then  a 
widow)  a  fund  which  was  her  property  was 
assigned  to  trustees,  in  trust  for  herself  for  life 
for  her  separate  use,  with  power  of  appointment 
after  her  death.  In  default  of  appointment  the 
income  was  to  be  paid  to  W.  (the  intended 
husband)  for  life,  and  after  his  death  the  prin- 
cipal was  to  go  to  such  child  or  children  of  M. 
by  W.,  or  by  her  former  husband,  in  equal 
shares,  as  should  be  living  at  the  death  of  W. 
In  case  there  should  be  no  child  or  other  issue  of 
M.  entitled  under  the  previous  provisions  of  the 
settlement,  there  was  an  ultimate  trust  in  favour 
of  "  such  person  or  persons  as  would,  under  the 
Statute  of  Distributions,  be  entitled  to  the 
personal  estate  of  M.,  in  case  she  had  died 
intestate  and  unmarried."  M.  did  not  exercise 
the  power  given  to  her  by  the  settlement. 
She  had  no  child  by  W.  She  had  one  son  by  her 
first  marriage,  who  survived  her,  but  died  before 
W.,  without  leaving  issue  : — Held,  that  "  un 
married  "  in  the  ultimate  trust  of  the  settlement 
meant  '"  discovert  at  the  time  of  death "  and 
that  consequently  the  representatives  of  the 
deceased  son  of  the  first  marriage  were  entitled 
to  the  fund.     In  re  WoodJiouse's  Trusts 

M.'R.,  [190311I.R.126 

12. Equitable   interests   in    realty — No 

Mords  of  limitation — Trust  to  convey — Period  of 
distribution.]  By  a  marriage  settlement  real 
property  was  conveyed  to  a  trustee  upon  trust 
after  the  solemnisation  of  the  marriage,  to 
permit  the  wife  to  receive  the  rents  for  her  life, 
then  to  permit  the  husband  to  receive  the  rents 
for  his  life,  should  he  survive,  then  upon  trust 
to  convey  the  property  to  the  children  of  the 
marriage,  subject  to  appointment,  and  in  default 
of  appointment  to  the  children  of  the  marriage,  if 
more  than  one,  share  and  share  alike,  and  if  only 
one,  then  to  such  only  child,  and  upon  further 
trust,  after  the  death  of  the  survivor  of  the 
husband  and  wife,  in  case  there  should  not  be  any 
issue  of  the  marriage,  to  convey  the  property 
to  S,  and  O.,  sisters  of  the  wife,  their  and  each  of 
their  executors,  administrators,  and  assigns ; 
and  if  either  of  them  should  die  leaving  issue,  then 
upon  trust  to  convey  the  share  of  her  so  dying 
to  her  issue,  if  more  than  one,  share  and  share 
alike,  and  upon  trust  after  the  decease  of  the 
wife,  husband,  S.,  and  G.,  without  issue  of  any 
of  them,  to  convey  the  property  unto  the  children 
of  the  late  H.  B.,  if  more  than  one,  share  and 
ehare  alike ;  and  if  only  one  such  child,  the 
whole  to  such  only  child.  There  was  no  issue 
of  the  marriage.  8.  and  G.  died  unmarried. 
Both  they  and  the  husband  died  in  the  lifetime 
of  the  wife.  She  subsequently  died.  There  were 
ten  children  of  H.  B.  living  at  the  date  of  the 
settlement,  eight  of  whom  survived  the  wife  :  — 
Held,  by  the  Court  of  Appeal  (affirming  the 
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decision  of  Wylie,  J.),  that  the  period  of  the 
distribution  of  the  trust  estate  was  the  date  of 
the  death  of  the  survivor  of  the  wife,  husband, 
S.  and  (?.,  and  that,  in  the  events  which  had 
happened,  the  children  of  H.  B.,  then  surviving, 
were  entitled  to  call  for  a  conveyance.  Colles' 
Estate  [1917]  1  I.  R.  260;  App.,  [1918]  1 1.  R.  1 ; 
51 1.  L.  T.  R.  125 
13.  — —  Estate  for  life — Lost  deed — Evidence 
of  contents — Memorial — Estate  pur  autre  vie — 
Grant  to  trustees  in  trust  for  A.  and  his  heirs  for 
life,  and  after  his  death  to  the  use  of  the  first  and 
every  other  son  of  A.  and  his  intended  wife,  and  in 
default  of  such  issue  to  the  issue  female  of  the 
marriage — Power  to  appoint  by  will  —  Deed 
executed  by  donee  of  the  power  inconsistent  with 
exercise  of  power — Release  of  power.]  By  mar- 
riage settlement,  dated  the  1st  May,  1806,  made 
on  the  marriage  of  T.  L.  and  A.  D.  lands  held 
under  a  lease  for  lives  renewable  for  ever  were 
conveyed  by  J.  L.  (the  father  of  T.  L.)  to 
trustees  and  their  heirs,  on  trust  to  permit  T.  L. 
his  heirs  and  assigns,  to  occupy  and  enjoy  the 
lands  during  his  life,  and  after  his  death  to  the 
use  of  the  first,  second,  and  all  and  every  other 
the  sons  of  the  said  T.  L.  lawfully  begotten,  and 
in  default  of  such  issue,  then  to  the  issue  female 
of  the  marriage.  The  settlement  of  the  1st  May, 
1806,  was  lost,  and  the  only  evidence  of  its 
contents  was  taken  from  a  memorial  from  the 
Registry  of  Deeds.  The  lease  for  lives  renewable 
for  ever  was  converted  into  a  fee-farm  grant  in 
1856.  By  his  will,  dated  the  4th  June,  1858, 
T.  L.  devised  one  portion  of  the  lands  to  his  son 
W.  L.  and  to  the  heirs  of  his  body,  and  the 
remaining  portion  to  him  for  life,  with  remainder 
in  each  case  as  he  should  by  will  appoint.  By 
his  will,  dated  the  13th  February,  1883,  W.  L. 
appointed  all  the  lands  to  T.  W.  L.  and  H.  C.  L. 
in  fee  :  and  by  indenture,  dated  the  1 1th  Novem- 
ber, 1884  (executed  on  the  marriage  of  his 
niece,  A.  L.),  W.  L.  granted  the  same  lands  to 
trustees,  in  trust,  subject  to  limitations  which 
determined  for  A.  L.  in  fee.  A.  L.  died  in 
1886  ;  W.  L.  died  in  1902  -.—Held,  by  the  Master 
of  the  Rolls — (1)  on  the  construction  of  the 
settlement  of  the  1st  May,  1 806.  that  T.  L.  took 
an  estate  for  life,  with  an  ultimate  limitation 
in  fee,  and  that,  the  estates  of  the  sons  and 
daughters  being  life  estates  only,  the  title  should 
be  traced  through  T.  L.  ;  (2)  that  the  power  of 
appointment,  though  exerciseable  by  will  only, 
could  be  released ;  and  that  the  deed  of  the 
11th  November,  1884,  operated  as  a  release  of 
the  power,  and  that  the  plaintifE  was  entitled 
to  the  lands  as  heiress  of  A.  L.  or  of  T.  L.  StuaU 
V.  Kennedy  (3  Ir.  Jur.,  0-  S.,  305)  not  followed. 
Held,  by  the  Lord  Chancellor  and  Holmes,  L  J., 
that  under  the  settlement  of  the  1st  May,  1806, 
the  sons  and  daughters  took  life  estates  only,  and 
that  there  was  an  ultimate  remainder  to  T.  L. 
in  fee.  Held,  by  FitzGibbon  and  Walker,  L.JJ., 
that  the  sons  and  daughters  took  life  estates, 
with  a  resulting  trust  to  the  settlor,  J.  L.,  and 
that  on  the  death  of  J.  L..  in  1829,  intestate, 
T.  L.,  as  his  heir,  became  entitled.     Held  also, 
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by  the  Court  of  Appeal,  that  the  deed  of  the 
11th  November,  1884,  being  inconsistent  with 
the  exercise  of  the  power  of  appointing  by  will, 
operated  as  a  release  of  the  power,  and  that  the 
plaiutifi  was  entitled  to  the  lands.  Chism  v. 
Lipsett 

M.  R.,  [19051 1 1.  R.  60  74  ;  38 1.  L.  T.  R.  259 

14. Estate  tail — Marriage     settlement — 

Limitations — Subsequent  limitation  to  the  first 
and  other  sons  of  a  collateral  and  the  heirs  male  of 
their  respective  bodies  in  tail  male — Several  sons — 
Effect  of  limitation.'[  By  marriage  settlement 
lajids  were  limited  to  the  use  of  the  first  son  of 
the  settlor  and  the  heirs  of  the  body  of  such 
first  son,  and,  in  default  of  such  issue,  to  the 
use  of  the  second,  third,  and  every  other  son  of 
the  settlor,  and  the  heirs  of  his  and  their  body 
and  bodies,  severally,  and  successively,  and  in 
remainder  one  after  the  other,  and,  in  default  of 
such  issue,  to  the  use  of  the  daughters  of  the 
settlor  as  tenants  in  common  and  the  several  and 
respective  heirs  of  their  body.  In  default  of 
such  issue  of  the  settlor,  the  lands  were  limited 
to  collaterals,  and  after  limitations  to  the  elder 
and  second  brothers  of  the  settlor  and  their  issue 
male,  in  trust  for  his  third  brother  for  life,  with 
remaiader  "  to  his  first  and  other  sons,  and  the 
heirs  male  of  their  respective  bodies  in  tail  male." 
The  last  limitation  took  effect.  The  third 
brother  left  several  sons.  On  a  question  arising 
as  to  whether,  on  the  true  construction  of  the 
limitation,  the  sons  did  not  all  take  estates  in 
tail  male  as  joint  tenants  or  as  tenants  in  com- 
mon : — Held,  that  the  eldest  son  took  an  estate 
in  tail  male  to  the  exclusion  of  his  younger 
brothers.     In  re  Close's  Estate 

Wylie.J.,  [1910]1I.R.357 

15. Gift  over  on  insolvency  or  alienation — 

Effect  of — Life  estate  and  remainder  in  fee  to 
husband-l  By  a,  marriage  settlement  the 
husband's  lands  were  settled  upon  trust  to 
pay  to  him  the  rents,  &c.,  during  the  term  of 
his  natural  life,  "  except  in  the  events  herein- 
after stated  "  ;  and  after  his  death,  subject  to 
an  annuity  for  his  wife,  upon  trust  for  the 
husband.  The  wife's  lands  were  settled  upon 
trust  to  pay  the  rents  to  her  for  her  life,  and  after 
her  death  in  case  her  husband  should  survive 
her  and  leave  children  of  the  marriage  living 
(which  event  happened),  upon  trust  to  pay  the 
rents  to  the  husband  during  his  life,  "  except  in 
the  events  hereinafter  provided  "  ;  and  after 
the  death  of  the  survivor,  upon  trust  for  the 
children  of  the  marriage,  as  the  husband  and 
wife  should  jointly  appoint ;  and  in  default 
thereof,  in  equal  shares.  The  settlement  con- 
tained a  proviso  that  in  case  the  husband  should, 
during  the  lifetime  of  his  wife  or  any  of  the 
children,  incumber  the  lands,  or  become  bank- 
rupt or  insolvent,  the  lands  should  remain  vested 
in  the  trustees,  upon  trust  for  the  wife  for  life, 
and  after  her  death  in  trust  for  the  children  of  the 
marriage,  as  was  thereinbefore  expressed  con- 
cerning the  wife's  lands.  There  were  several 
children  of  the  marriage.  The  husband  carried 
an  arrangement  with  his  creditors.    Part  of  the 
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husband's  property  included  in  the  settlemeht 
was  the  sub-lessee's  interest  in  the  lands  of  B., 
held  for  lives  renewable  for  ever,  and  also  the 
lands  of  M.,  held  in  fee-simple.  The  husband 
purchased  the  interest  of  the  sub-lessor,  and 
accepted  a  fee-farm  grant  from  the  head  lessor. 
The  husband  mortgaged  to  the  Hibernian  Bank 
his  interest  in  B.  and  M. : — Held,  that  in  the 
events  which  happened,  the  gift  over  took  effect, 
not  only  as  regarded  the  life  estate,  but  also  as 
regarded  the  estate  in  remainder.  In  re  Walsh's 
Estate  ;  Grreenwood  &  Drury,  Petitioners 
Ross,  J..  [19051 1  !•  R-  261  ;  39  I.  L.  T.  R.  100 

16. Hotchpot    clause — Not    in    deed — 

Assignment  of  share  which  object  of  power  would 
be  entitled  to,  in  default  of  appointment — Release 
of,  and  subsequent  exercise  of  power.}  By  a  settle- 
ment, dated  in  1822,  and  executed  upon  the 
marriage  of  E.  M.  S.  M.  and  J.  B.  -  term  of 
1,000  years  was  created  in  trust  to  raise  £10,000 
for  younger  children  of  the  marriage,  in  such 
shares  as  R.  M.  S.  M.  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  to  be 
equally  divided  among  them,  the  sons  taking  »■ 
vested  interest  at  twenty -one  and  the  daughters 
at  twenty-one  or  marriage.  The  settlement 
contained  a  declaration  that  if  B.  M.  S.  M. 
should  advance  any  money  or  other  property 
towards  the  provision  or  advancemeiit  in  life  of 
any  of  the  younger  children,  such  should  be 
accounted  in  full  or  in  part  of  such  portion,  and 
R.  M.  S.  M.  should  have  full  power  to  appoint 
such  sum  or  sums  to  such  persons  as  he  should 
think  fit.  The  settlement  did  not  contain  any 
hotchpot  clause.  There  were  four  younger 
children  of  the  marriage,  all  of  whom  attained 
twenty-one — namely,  R.  St.  G.  M.,  M.  A.  N., 
B.  M.  (who  died  intestate  and  unmarried  in 
1 869 ),  and  J.R.L.  By  a  deed  of  the  4th  August, 
1858,  £2,500  was  appointed  to  R.  St.  G.  M.,  and 
by  a  deed  of  the  14th  September,  1865,  £2,500 
was  appointed  to  M.  A.  N.  who  was  thereby 
excluded  from  any  further  participation  in  the 
fund.  By  a  deed  of  the  17th  September,  1870, 
reciting  only  the  appointment  to  M.  A.  N., 
R.  M.  S.  M.,  as  persona]  representative  of  B.  M., 
assigned  to  J.  T.  P.  the  sum  of  £2,500  to  which 
R.  M.  was  entitled,  and  R.  M.  S.  M.  and  his 
eldest  son  covenanted  to  pay  interest  thereon. 
The  deed  contained  covenants  for  title  and 
further  assurance  by  B.  M.  S.  M.,  and  also  a, 
release  by  B.  M.  S.  M.  of  £7,500,  the  uu- 
appointed  (as  therein  stated)  portion  of  the 
£10,000,  from  the  power  of  appointment.  On 
the  1st  November,  1871,  B.  M.  S.  M.  appointed 
to  B.  St.  G.  M.  £2,494,  of  which  R.  St.  G.  M.  on 
the  12th  May,  1877,  declared  a  trust  for  J.  R.  L. 
By  his  will  R.  M.  S.  M.  appomted  £5  to  J. 
R.  L. : — HeU,  that  the  residue  unappoiuted  at 
the  death  of  B.  M.  S.  M.  was  devisible  among 
the  personal  representatives  of  B.  M.  S.  M.  (as 
personal  representative  of  B.  M.),  B.  St.  G.  M. 
and  J.  B.  L.,  and  that  what  passed  under  the 
assignment  to  J.  T.  P.  was  only  one-third  of 
this  residue.  Held  further,  that  the  covenants 
for  title  and  further  assurance  would  not  ex- 
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tend  to  include  in  J.  T.  P.'s  security  anything 
which  JR.  M.  S.  M.  might  have  acquired  through 
advancements,  or  otherwise  than  as  personal 
representative  of  E.  M.  In  re  MansergK' a 
Estate ;    Pirn,  Petitioner 

Ross,  J.,  [1899]  1  I.  R.  167 

17. Husband    and    wife  —  Interest    by 

entireties.']  By  marriage  settlement,  made  in 
1868,  mortgages  were  assigned  to  the  trustees 
upon  trust  to  pay,  during  the  joint  lives  of  the 
husband  and  wife,  the  interest,  dividends,  and 
annual  produce  of  the  trust  funds,  upon  the 
joint  order  or  receipt  of  husband  and  wife,  and 
after  the  death  of  either  tc  pay  the  same  to  the 
survivor  for  life.  The  settlement  contained  a 
covenant  by  the  husband  that  the  money  due 
on  the  mortgages  was  well  secured,  and  that  he 
would  make  good  any  deficiency  : —  Held,  that, 
as  between  husband  and  wife,  this  trust  created 
an  interest  by  entireties,  and  that  they  were 
entitled  to  an  interest  per  tout  only ;  and  that 
arrears  of  interest  accrued  in  the  life  of  the 
husband  belonged  to  his  estate,  and  could  not 
be  considered  as  choses  in  action  of  the  wife 
not  reduced  into  possession  by  the  husband. 
In  re  Tyrell ;  Chamier  v.  Tyrell 

V.-C,  [1894]  1  I.  R.  267 

18.  Implied    trust — Marriage    portion — 

Omission  of  trusts  for  wife — Estate  by  implica- 
tion.'] A  father,  in  pursuance  of  an  agreement 
to  settle  a  perpetual  annuity,  charged  on  land 
to  which  he  was  entitled,  upon  his  daughter 
and  her  intended  husband  as  her  marriage 
portion,  settled  the  annuity  upon  trust  after  his 
own  death  for  the  husband  during  the  joint 
lives  of  husband  and  wife,  and,  in  the  event 
of  the  wife  predeceasing  the  husband,  and  there 
being  children,  upon  trust  for  the  husband 
absolutely  ;  and  in  the  same  event,  if  there  were 
no  children,  upon  trust  for  the  husband  for  lif^, 
and  after  his  death  upon  trust  for  such  me^lber 
of  her  own  family  as  the  wife  should  by  will 
appoint,  and  in  default  of  appointment  upon 
trust  for  himself  absolutely.  There  was  no 
trust  for  the  wife  in  the  event  of  her  surviving 
the  husband,  nor  for  children.  The  husband 
pre-deoeased  the  wife,  leaving  children.  An 
originating  summons  was  taken  out  by  the  wife, 
to  which  the  devisees  of  the  settlor  and  the 
children  were  made  defendants,  to  determine  to 
what  estate  or  interest,  if  any,  in  the  annuity 
she  was  entitled : — Held,  that  upon  the  true 
construction  of  the  settlement  as  a  whole,  the 
wife,  by  necessary  implication,  was,  in  the 
•events  which  happened,  entitled  to  a  declaration 
that  she  was  absolute  owner  of  the  annuity. 
Seeetman  v.  Butler       M.  R..  [1908]  1  I.  R.  517 

19. Implied  trust — Sentcharge — Equit- 
able estate — No  words  of  limitation— Estate  for 
life  or  in  fee-simple — Intention.']  By  indenture 
of  settlement,  dated  15th  October,  1808,  the 
lands  of  B.  were  charged  with  a  perpetual  rent- 
charge  in  fee.  By  indenture  of  marriage  settle- 
ment, dated  1st  September,  1858,  the  rentcharge 
was  conveyed  to  a  trustee,  his  heirs,  executors, 
-administrators,  and  assigns,  in  trust  to  pay  the 
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rentcharge  to  the  wife  during  her  life,  and  after 
her  death  to  and  amongst  the  child  or  children  of 
the  intended  marriage,  in  such  shares  and  pro- 
portions as  she  should  appoint :  and,  if  there 
should  be  no  child  or  children  of  the  intended 
marriage,  to  the  general  appointees  by  deed  or 
will  of  the  wife.  There  were  no  further  limi- 
tations of  the  rentcharge : — Held,  that,  there 
being  sufficient  indication  of  intention,  there  was 
no  resulting  use  for  the  heir-at-law  of  the  settlor, 
but  that  the  children,  on  the  death  of  the  wife 
without  appointing,  took  equitable  estates  in  fee- 
simple  in^ihe  rentcharge.  In  re  Stinson's  Estate  ; 
M'Munn,  Petitioner    Ross,  J.. '[1910]  1  I.  R.  47 

20.  "  Issue  "—Children.]  By  a  settle- 
ment, executed  in  pursuance  of  a  memorandum 
of  agreement;  entered  into  previous  to  the 
marriage  of  J.  M.  V.  and  A.  F.,  certain  lands 
were  settled  upon  the  trusts  therein  declared, 
and  (inter  alia)  from  and  after  the  death  of  the 
survivor  of  J.  M.  Y.  and  A.  F.  "upon  trust  and 
to  and  for  the  issue  of  the  said  J.  M.  F.  and 
A.  F.,  in  such  shares  and  proportions  (equal  or 
unequal)  as  the  said  J.  M.  F.  shall  by  deed  or 
will,  duly  attested,  direct,  limit,  and  appoint, 
and  in  default  of  such  appointment  that  such 
issue  shall  take  equally  if  more  than  one,  and  if 
there  shall  be  but  one  child  of  the  said  marriage 
then  the  whole  to  go  to  such  one  child,  his  or  her 
heirs  and  assigns  ;  but  in  case  the  said  J.  M.  F. 
and  A.  F.  should  die  without  leaving  any  issue 
of  their  said  marriage,  or  there  being  such  that 
all  of  them  shall  happen  to  die  unmarried  or 
before  attaining  the  age  of  twenty-one  years, 
then  upon  trust  for  B.  V .,  his  heirs  and  assigns." 
There  were  six  children  of  the  marriage,  five  of 
whom  survived  J.  M.  F.  By  his  will,  J.  M.  V. 
devised  the  head  rent  payable  to  him  out  of 
the  said  lands  to  his  grand-daughter,  L.  M.  P. 
On  a  question  arising  as  to  whether  this  was  a 
valid  exercise  of  the  power  to  appoint  among 
the  issue: — Held,  that  on  the  construction  of  the 
settlement  the  meaning  of  the  word  "  issue  " 
was  restricted  to  children,  and  that  the  devise 
by  J.  M.  V.  to  his  grand-daughter  was  not  a 
valid  exercise  of  the  power.  Dixon'^  Trusts 
(I.  R.  4  Eq.  12),  Hobhs  v.  Tuthill  ([1895] 
I.  R.  115),  Warren's  Trusts  (26  Ch.  D.  208) 
considered,     Penny'' s  Estate 

Meredith,  J.,  40  I.  L.  T.  R.  176 
[See  No.  22.] 

21.  "Issue" — Gift  over  to  "  issue"  of 

marriage — 'Vesting  of  interest   in  each  of  such 

issue  "  on  attaining  full  age — "  Issue  "  does 
not  include  grandchildren.]  In  a  gift  of  a  re- 
mainder to  issue  of  a  marriage,  the  wojd< 
"  issue  "  must  be  read  with  the  general  wording 
of  the  deed  of  gift.  Where  "  child  or  children  " 
were  mentioned,  "  issue"  will  be  restricted  in 
its  meaning  by  that  term.  "  Issue  "  in  such  a 
case  will  include  children  of  the  marriage 
who  pre-deceased  the  tenant-for-hfe,  but  not 
grandchildren.  In  such  a  case  each  child  on 
attaining  his  or  her  majority  takes  a  vested 
interest.      ShanlcUn  v.  Oamble 

V.-C,  28  I.  L,  T.  R.  112 
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22,  "  Issue  " — Includes  all  descendants 

— Children  and  grandchildren  taking  per  capita.} 
The   word  "  issue "   occurring   in   a   marriage 
settlement  prima  facie  includes  all  descendants, 
and   in   the   absence   of   some   controlling   or 
explanatory  context  is  not  to  be  restricted  to 
children  only.     Dixon's  Trusts  (I.  R.  4  Eq.  1) 
and  Denis'  Trusts  (I.  R.  10  Eq.  81)  considered. 
Observations  of  Christian,  L.  J.,  in  Dixon's  Trusts 
considered  and  dissented  from.    Hobbsv.  Tuthill 
IVLB..  [1895]  1  I.  R.  115 
[See-^No.  '20.] 
23. Joint    tenants— Personalty — Limita- 
tion to  the  use  of  the  husband  and  intended  wife, 
and  the  husband's  children  by  former  marriage 
and   children   of  intended   marriage — Springing 
use — Bankruptcy  of  husband.}   A  settlor  assigned 
tft.  trustees  tenancies  from  year  to  year  and  per- 
sonal chattels,  to  hold  upon  trust  for  the  settlor 
until  his  then  intended  marriage,  and  after  the 
solemnisation  thereof  to  the  use  of  the  settlor, 
his  intended  wife,  and  the  children  of  the  settlor 
by  a  previous  marriage  and  any  issue  to  be  born 
of  the  intended  marriage  : — Meld  (affirming  the 
decision    of    the    Vice-Chancellor),    that    the 
husband  and  wife,  with  the  children  of  the  first 
and  second  marriages,  took  as  ioint  tenants,  the 
class  of  unborn  children  to   be  opened  when 
and  as  necessary,  so  as  to  include  new  members. 
O'Hea  V.  Slattery  App.,  [1895]  1  I.  R.  7 

24. Power — Jointure — Voluntary  Con- 
veyance— Ex  post  facto  consideration.}  Prima 
facie,  a  jointure  is  an  estate  to  the  wife  for  life  to 
take  effect  on  the  death  of  the  husband.  De 
Hoghton  v.  De  Hoghton  ([1896]  2  Ch.  385)  fol- 
lowed. L.,  being  seised  in  fee  of  lands,  by  a 
voluntary  settlement  executed  in  May,  1879, 
granted  the  lands  to  trustees  to  the  use  of  L.  for 
life,  with  remainder  to  the  use  of  trustees  of  a 
term  of  500  years,  upon  trusts  for  raising  portions 
for  the  younger  children  of  the  settlor,  and,  sub- 
ject thereto,  to  the  use  of  the  first  and  other  sons 
of  L.  successively  in  tail,  with  remainder  to  his 
first  and  other  daughters  in  tail,  with  remainders 
over.  Ihe  deed  contained  a  power  to  L,  to 
appoint  to  any  woman  he  might  marry,  for  her 
life  or  any  less  period,  a  rentcharge  by  way  of 
jointure  not  exceeding  £150  a  year,  charged 
upon  all  or  any  of  the  premises.  By  a  subse- 
quent deed,  executed  in  August,  1879,  and  made 
in  consideration  of  a  marriage  afterwards 
solemnised,  after  reciting  the  deed  of  May  and 
the  powers  of  jointuring  therein  contained,  and 
reciting  also  an  ante-nuptial  agreement  to 
create  a  rentcharge  of  £150  from  and  after  the 
solemnisation  of  the  marriage  by  way  of  jointure 
during  the  life  of  the  intended  wife,  and  for 
that  purpose  to  exercise  the  power  of  jointuring 
in  the  deed  mentioned,  L.,  in  pursuance  of  the 
agreement,  and  in  consideration  of  the  intended 
marriage  and  in  exercise  of  the  aforesaid  power 
and  of  every  or  any  other  power  in  anywise 
him  enabling,  appointed  to  the  intended  wife 
and  her  assigns,  during  her  life,  a  yearly  rent- 
charge  of  £150  in  full  for  her  jointure,  to  be 
charged  upon  the  hereditaments  comprised  in 
the  deed  of  May,   1879,  payable  in  quarterly 
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payments,  the  first  payment  to  be  made  three 
months  after  the  date  of  the  solemnisation  of  the 
intended  marriage : — Held,  that  the  power 
contained  in  the  settlement  of  May,  1879,  did 
not  authorise  an  appointment  of  a  rentcharge 
to  a  wife  to  take  eflfect  in  the  lifetime  of  L. 
Heldalso,  that  the  settlement  of  May,  1879,  was 
not,  on  the  ground  of  being  voluntary,  void  as 
against  the  settlement  of  August,  so  as  to  give 
effect  to  the  rentcharge  purported  to  be  created 
by  the  latter  settlement  to  commence  from 
marriage,  inasmuch  as  the  marriage  created  an 
ez  po't  facto  consideration  for  the  deed  of  May, 
and  the  children  of  the  marriage  were  within 
such  consideration.    Greenwood  v.  Lulman 

Barton,  J.,  [1915]  1 1.  R.  266 
25. Power — Appointment   void  lor   re- 
moteness— Election.}    By  a  marriage  settlement 
certain  trust  funds  were  settled  upon  trust  for  the 
husband  and  wife  successively  for  life,  and  after 
their  deaths  for  such  of  the  issue  of  the  marriage, 
whether  children  or  remoter  issue,  at  such  time 
and  in  such  shares  as  the  husband  and  wife  should 
jointly  appoint,  and  in  default  as  the  survivor 
should  appoint,  and  in  default  for  all  the  children 
of  the  marriage  who  should  attain  twenty -one,  or 
marry,  in  equal  shares.    The  husband,  who  sur- 
vived his  ynie,  by  his  will,  reciting  his  power  of 
appointment  under  the  settlement,  and  that  no 
appointment  had  been  made  thereunder,   be- 
queathed both  the  property  subject  to  the  trusts 
of  the  settlement  and  other  property  of  his  own 
to  trustees  upon  trust  to  pay  the  income  to  his 
daughter  for  her  life  without  power  of  anticipa- 
tion, and  after  her  death  he  directed  his  trustees 
to  hold  both  capital  and  income  in  trust  for  the 
children  of  his  daughter  as  she  should  appoint, 
and  in  default  of  appointment  for  all  her  children 
equally,  and  he  directed  that  his  daughter  should, 
within  such  time  after  his  decease  as  his  trustees 
and  executors  might  think  proper  to  appoint, 
elect  in  writing  whether  she  would  rely  on  her 
rights  under  the  marriage  settlement    or    take 
the  benefits  provided  for  her  by  his  will,  and  in 
the  event  of  lier  not  electing  to  take  the  benefit-- 
provided  for  her  by  his  wiU,  he  directed  his 
trustees  to  hold  the  property  upon  certain  trusts 
for  the  benefit  of  his  son  for  life,  and  after  his 
decease  for  his  children.    The  daughter  elected 
to  take  under  the  will : — Held,  that  inasmuch  as 
reading  the  provisions  of  the  will  into  the  settle- 
ment, the  restraint  on  anticipation  of  the  income 
of  the  settled  fund  appointed  to  tie  testator's 
daughter,  and  the  trusts  in  favour  of  her  children, 
infringed  the  rule  against  perpetuities,  she  was 
not  bound  to  elect,  and  was  not  bound  by  the 
election  made  by  her.  and  that  she  was  entitled 
to  an  estate  for  her  life  in  the  whole  fund  settled 
by  the  settlement,  free  from  the  restraint  on 
anticipation,  and  that  on  her  death  it   went   as 
in  default  of  appointment  between  her  and  her 
brother,  in  equal  shares.       In  re  M'CormicK. 
Hadewood  v.  Foot        M.  R..  [1915 1 1  I.  R.  315  ; 
49  I.  t.  T.  R.  174 

26. No  words  o»  inheritance — Equitable 

estates  in  fee — Estate  for  life  or  in  fee-simple — 
Intention.}     A   limitation,   in    a   deed,   of   an 
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equitable  estate  without  words  of  limitation, 
may  confer  the  equitable  fee  where  the  intention 
to  do  so  appears  from  the  deed.  By  deed, 
reciting  that  C.  had  agreed,  in  consideration  of  B. 
paying  off  certain  debts  of  C,  to  convey  certain 
lands,  held  in  fee-farm,  to  a  trustee  in  trust  for  B  . 
and  bis  wife  during  their  lives,  with  remainder  to 
G  and  his  wife  during  their  lives,  with  remainder, 
subject  to  a  sum  of  £600  charged  in  favour  of  the 
eldest  son  of  0.  and  his  issue,  in  trust  for  the 
children  of  G.  and  his  wife  as  he  should  appoint, 
and,  in  default  of  appointment,  for  all  the  chil- 
dren save  the  eldest  son,  G.  conveyed  the  lands 
unto  and  to  the  use  of  a  trustee  and  his  heirs  upon 
the  trusts  so  agreed  upon,  the  ultimate  trust 
being  for  the  children  of  C.  as  he,  or  in  default 
his  wife,  should  appoint,  and  in  default  of  such 
appointment "  then  to  such  issue  save  the  eldest 
sou,  share  and  share  alike."  The  lands  were  not 
of  very  great  value : — Held,  that  there  was 
sufficient  evidence  on  the  face  of  the  instrument 
to  show  that  it  was  the  intention  of  the  settlor 
to  dispose  of  his  whole  estate,  and  that  the 
younger  children,  notwithstanding  the  absence 
of  words  of  inheritance  in  the  limitation  to  them 
in  default  of  appointment,  took  an  equitable 
estate  in  fee-simple,  as  tenants  in  common  in 
equal  shares,  in  the  lands.  In  re  Tringham 
Trusts,  Tringham  v.  Greenhill  ([1904]  2  Ch  487), 
In  re  Houston,  Rogers  v.  Hcuston  ([1909]  1  I.  R. 
319),  and  In  re  Stinson's  Estate  (\l^\0]  1 1.  R.  47) 
followed.  Meyler  v.  Meyler  (11  L.  R.  I.  522) 
and  Bennetts  Estate  ([18981  1  I.  E.  185)  not 
followed.  In  re  Cross's  Trusts  ;  Gross  v.  Gross 
M.  R..  [19151 1 1.  R.  .^04 

27  "  Voidable  estate  " — Marriage  articles 

— Covenant  to  settle  by  tenant-in-tail — Subseq^uent 
disentailing  deed  by  covenantor  of  portion  of  lands 
to  uses  inconsistent  with  articles — Provisions  of 
articles  let  in — Disentailirur  deed  by  next  tenant  in 
tail  of  other  portion  of  lands — Election — Trust  for 
"  child  or  children  or  remoter  issue  " — Taking  per 
stirpes — Usual  clauses  in  settlement — Hotchpot — 
Cross-remainders — Application  of  principle-  of 
hotchpot  to  real  estate/]  By  marriage  articles.  B., 
the  intended  husband,  being  entitled  as  tenant 
in  tail  in  remainder  to  three  estates,  the  Menlo 
Waterview,  and  Puxley  estates,  covenanted  to 
convey  to  trustees  all  real  estate  to  which  he  was 
or  during  the  coverture  should  become,  entitled 
in  fee  tail  in  possession  or  remainder  for  all  such 
estate  as  he  could  convey  therein.  It  was 
thereby  declared  that  the  trustees  should  stand 
seised  of  all  such  real  estate  on  trust  for  B.  for 
life  with  remainder  to  C,  the  intended  wife  for 
life,  for  her  separate  use  without  power  of  antici- 
pation. And  it  was  also  declared  that,  after  the 
said  life  estates,  the  trustees  should  stand  seised 
of  all  such  real  estate  with  remainder  to  the 
child  or  children  or  remoter  issue  of  the  said 
intended  marriage,  or  any  or  either  of  them,  in 
such  manner  as  B.  should,  by  the  settlement  to 
be  made,  appoint.  And  it  was  further  agreed 
that  the  settlement  should  contain  all  powers, 
provisions,  clauses,  and  agreements,  as  are 
usually  inserted  in  marrriage  settlements  as  B. 


SETTLEMENT— CONSTRUCTION— con<JM«ed 

should  by  the  settlement  agree  to.  "By  post- 
nuptial settlement  B.,  with  the  consent  of  the 
protector  and  the  concurrence  of  C,  disentailed 
the  Menlo  estate,  and  conveyed  it  to  the 
trustees  of  the  articles  on  trust,  after  his  own 
life  estate,  to  raise  a  jointure  for  G.,  and  £2,000 
for  portions  for  younger  children  as  B.  and  G. 
should  appoint,  and,  subject  thereto,  to  the 
eldest  son  in  tail.  In  execution  of  that  power, 
B.  and  G.  jointly  appointed  the  £2,000  among 
three  children,  to  be  raised  after  the  death  of  the 
husband,  and  in  priority  to  the  wife's  jointure. 
By  a  subsequent  disentailing  deed,  B.  disen- 
tailed the  Waterview  estate  to  his  own  use  and 
did  not  re-settle  it.  By  his  will  he  purported  to 
leave  it  absolutely  to  C.  B.  died  without  dis- 
entailing the  Puxley  estate,  and  the  next  tenant 
in  tail,  the  eldest  son  of  the  marriage,  subse- 
quently disentailed  -.—Held,  (a)  That  the 
articles  settled  a  voidable  estate  in  fee-simple  in 
all  the  estates;  that  as  regards  the  Menlo  estate, 
the  effect  of  the  disentailing  deed  and  re-settle- 
ment was  to  capture  the  fee-simple  of  the  estate 
for  the  trusts  of  the  marriage  articles,  and  that 
the  settlement  must  be  disregarded  so  far  as  it 
was  inconsistent  with  the  articles.  (6)  That  a 
hotchpot  clause,  and  a  clause  providing  for 
cross-remainders,  should,  in  view  of  the  pro- 
visions contained  in  the  articles,  be  read  into  the 
articles,  (c)  That  the  attempt  in  the  settlement 
to  give  the  portions  term  priority  to  the  wife's 
life  estate,  and  to  out  down  her  life  estate  to  a 
jointure,  was  void  as  being  inconsistent  with 
the  articles,  (d)  That  the  Waterview  estate 
was  captured  by  the  articles  on  the  execution  of 
the  disentailing  deed,  (e)  That  the  Puxley 
estate  was  not  captured  by  the  articles,  the 
settlor  having  died  without  executing  a  dis- 
entailing deed,  but  that  the  eldest  son,  who 
disentailed,  if  he  elected  to  take  under  the  settle- 
ment and  articles,  must  bring  in  the  Puxley 
estate  as  if  he  had  disentailed  it  to  the  uses  of  the 
articles .  and  must  also  bring  the  value  of  his 
tenancy  in  tail  in  the  Menlo  estate  into  hotchpot. 
Blake  v  Blake        Barton,  J.,  [1913]  1  I.  R.  343 

28. Marriage     settlement  —  Resulting 

trust — Intention — Trust  funds  supplied  by  in- 
tended wife^s  father  described  as  being''  as  and  for 
her  marriage-portion  or  fortune" — Failure  of 
express  trust  in  actual  events — Resulting  trust, 
whether  in  favour  of  intended  wife  or  of  her  father — 
Express  provisions  in  settlement  negativing 
hypothesis  of  absolute  gift  to  intended  wife.]  By 
settlement  executed  on  the  marriage  of  A.'s 
daughter,  B.,  with  D.,  A.  covenanted  to  execute 
to  the  trustees  of  the  settlement  two  bonds  to 
secure  £3,000  each,  one  to  bear  interest  from  its 
date,  the  other  from  A.'s  death,  both  bonds  to 
be  payable  after  his  death  "  as  and  for  the 
marriage  portion  or  fortune "  of  his  said 
daughter.  D.'s  father,  C.,  thereby  also  cove- 
nanted to  execute  to  the  trustees  a  bond  to 
secure  £5,000.  The  trusts  were  to  pay  the 
interest  of  the  three  sums,  so  secured,  to  D.  for 
life,  and  after  his  death  to  B.,  if  then  living,  for 
life,  in  bar  of  all  her  claims  under  A.'s  own 
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marriage  settlement.  Then  followed  trusts  for 
the  issue  of  the  marriage.  Power  was  given  to 
B.,  if  she  predeceased  her  husband  without  issue, 
to  appoint  by  will  £2,000,  part  of  the  £3,000 
secured  by  A.'s  first-mentioned  bond,  as  she 
might  think  fit,  in  which  case  the  residue  of  that 
£3,000  was  not  to  be  payable,  but  was  to  enure 
for  A.'s  benefit.  In  default  of  issue,  there  was 
an  express  ultimate  limitation  of  the  second  sum 
of  £3,000  to  A.,  and  of  the  £5,000  to  C,  and  D. 
was  given  a  general  power  of  appointing  £2,000, 
part  of  this  sum  of  £5,000.  B.  survived  A.  and 
D,  for  many  years.  There  was  no  issue  of  the 
marriage : — Held,  that  while  Ward  v.  Dyas 
(LL.  &  G.  temp.  Sugden,  177)  and  the  cases 
which  have  followed  it  are  to  be  treated  as 
unimpeachable  authorities,  the  rule  of  con- 
struction thereby  laid  down  is  subject  to  be 
rendered  inapplicable  by  a,  contrary  intention 
shown  by  express  provisions  of  the  instrument 
itself,  and  that  there  was  sufficient  in  the  present 
settlement  to  show  that  the  intention  of  the 
parties  was  that  the  resulting  trust  of  the  first- 
mentioned  £3,000,  in  the  events  which  happened, 
was  in  favour  of  A.  and  not  of  B.  In  re 
Donnelly's  Estate 

Wylie,  J.,  App.,  [1913]  1 1.  R.  177, 182  ; 
47  I.  L.  T.  R.  43 
29. Severable  annuities — Marriage  settle- 
ment— Construction  of — Annuity  for  wife  to  arise 
in  certain  events  during  the  life  of  the  husband,  and 
jointure  after  his  death — Covenant  against  aliena- 
tion— Consent  of  landlord  given  after  alienation.'] 
By  marriage  settlement,  lands  held  under  free- 
hold and  chattel  leases  were  conveyed  to  trustees 
on  trust  to  permit  the  wife  to  receive  and  take 
out  of  the  rents,  issues,  and  profits  thereof  a 
yearly  rentcharge  or  annuity  of  £100  sterling 
during  her  life,  in  case  she  should  survive  the 
husband,  or  in  case  the  husband  should  during 
her  life  become  bankrupt  or  assign,  charge,  or 
encumber  the  said  premises,  or  suifer  something 
thereby  the  said  premises  or  some  part  thereof 
would  through  his  act  or  default,  or  by  operation 
or  process  of  law,  become  vested  in  some  other 
person  or  persons,  and  subject  thereto  in  trust 
for  the  husband.  The  husband,  without  the 
knowledge  of  the  trustees  or  the  wife,  deposited 
the  leases  by  way  of  equitable  mortgage,  and  died 
more  than  twelve  years  afterwards.  One  of  the 
leases  contained  a  strict  covenant  against  aliena- 
tion : — Held,  (a)  that  the  annuity  which  arose 
when  the  husband  encumbered  the  premises  by 
depositing  these  leases  with  the  bank,  was 
barred  ;  (6)  that,  at  the  husband's  death,  the 
widow  became  entitled  to  an  annuity  "  in  case 
she  should  survive  her  husband,"  which  was  in 
effect  an  independent  annuity  ;  and  (c)  that  no 
estate  passed  by  the  settlement  in  the  premises 
comprised  in  the  lease  which  contained  a  cove- 
nant against  alienation.     Field  v.  Qrady 

Barton,  J.,  [1913]  1 1.  R.  121 

30.  Portion — "  Payable  on  mmrriage,  or 

at  such  time  as  settlor  should  appoint" — 'No 
appointment — Held  vested,  subject  to  divesting  on 
death  unmarried — Misrecital  in  will  not  an  exeeu- 
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tion  of  power.]  A.,  by  settlement  on  the 
occasion  of  his  second  marriage,  conveyed  lands 
to  trustees,  upon  trust  to  raise  a  sum  of  £600 
for  B.,  a  daughter  of  his  first  marriage,  "  to 
be  paid  and  payable  to  her  on  her  marriage,  or 
to  be  payable  at  such  other  time  as  he  should 
by  deed  or  will  appoint  "  ;  and,  subject  thereto, 
upon  the  usual  trusts  for  the  wife  and  children 
of  the  second  marriage.  A.,  by  his  will,  be- 
queathed all  his  property  to  C,  the  surviving 
child  of  his  second  marriage,  reciting  that  he 
made  such  disposition  considering  that  B.  had 
been  suificiently  provided  for  by  his  marriage 
settlement,  under  which  she  would  be  entitled 
to  receive  the  sum  of  £600  after  his  death. 
B.  survived  the  testator,  and  was  unmarried  : — 
Held,  upon  the  construction  of  the  settlement, 
that  B.  v/as  entitled  to  =•  vested  interest  in  the 
sum  of  £600,  liable  to  be  divested  in  the  event 
of  her  dying  without  having  been  married,  and 
that  the  incorrect  recital  in  the  will  was  not  an 
exercise  of  the  power  of  appointment.  Haverty 
V.  Curtis  M.  R.,  [1895]  1  I.  R.  23 

31.  Portion — Provision  for    children    of 

former  marriage — Child  dying  before  portion 
realised — Gift  over  to  survivors.]  By  a  marriage 
settlement  A.  assigned  to  trustees  a  policy  of 
insurance  to  hold  the  same  for  her  four  children 
by  a  former  marriage,  "  the  share  of  such  dying 
before  the  same  should  be  realised  to  go  and  be 
paid  to  the  survivors  or  survivor  of  such  chil- 
dren." It  further  contained  a  gift  over  "  in 
case  all  said  children  should  die  without  attaining 
their  majority  or  without  leaving  lawful  issue 
surviving  at  the  time  the  policy  should  be 
realised."  One  of  the  four  children  died  leaving 
issue  before  the  policy  was  realised : — Held, 
that  her  share  did  not  go  to  the  survivorsj  but 
that  her  issue  were  entitled  to  it.  Grant  v. 
Hallinan  Barton,  J.,  43  I.  L.  T.  R.  12 

32.  Pdrtions — Expired  term  of  years  to 

raise  portions — Intention  to  charge.]  By  a  post- 
nuptial settlement,  dated  in  1786,  executed  in 
pursuance  of  marriage  articles  dated  in  1749, 
a  term  of  years  was  created,  the  trusts  of  which 
were  to  raise  a  sum  as  portions  for  younger 
children.  The  term  expired  in  1892,  at  which 
time  one  of  the  portions  had  not  been  raised. 
The  Judge,  being  of  opinion  that  there  was  in  the 
deeds  no  expressed  intention  to  charge  the  por- 
tions independently  of  the  term,  nor  any 
ambiguous  expression  from  which  such  intention 
could  be  inferred  : — Held,  that  the  term  having 
come  to  an  end,  the  portion  was  not  now 
raisable.     In  re  Marshall's  Estate 

Ross,  J.,  [1899]  1  I.  R.  96  :  32  I.  L.  T.  559 

33. Portions— -Westins— Younger  children 

■ — "  Child  or  children  other  than  or  besides  the 
first  or  only  son  or  any  other  son  or  sons  who 
before  his  or  their  attaining  the  age  of  twenty-one 
years  shall  become  entitled  ''  to  the  first  estate 
tail — Amounts  of  portions  variable  according  to  the 
number  of  younger  children — Younger  son  be- 
coming eldest  after  attaining  twenty-one — Rinhl  to 
share  in  portions  fund.]  By  a  marriage  settle- 
ment made  i    1860  certain  lands  were  limited  to 

A  D 


(  2307  ) 


DIGEST  OF  GASES. 


(  2308  ) 


Settlement— CONSTRUCTION— coMjwMerf. 

trustees  for  a  term  of  1,000  years  upon  trust  to 
raise  portions  for  the  children  of  the  marriage 
"  other  than  or  besides  the  first  or  only  son  or 
any  other  son  or  sons  who  before  his  or  their 
attaining  the  age  of  twenty-one  years  shall 
become  entitled  under  or  by  virtue  of  these 
presents  to  the  same  premises  for  the  first  estate 
an  tail  male,"  if  there  should  be  one  such  child, 
the  sum  of  £4,000,  if  there  should  be  two  such 
•children,  the  sum  of  £6,000,  and  if  there  should 
he  three  or  more  such  children,  the  sum  of 
£8,000,  and  subject  thereto  the  lands  were 
limited  to  the  use  of  the  husband  for  hfe  with 
remainder  to  his  first  and  other  sons  in  tail 
male.  There  were  four  children  of  the  marriage. 
M.  W.  B.,  the  first-bom  son  attained  twenty- 
one  in  his  father's  lifetime,  and  died  without 
having  disentailed,  and  thereupon  E.  B.,  the 
second  son,  joined  in  barring  the  entail  and  re- 
settling the  lands,  and  on  bis  father's  death  be- 
came entitled  tothesettled  estates  as  tenant-for- 
life.  Another  child  died  under  twenty-one  and 
unmarried : — Held,  that,  according  to  the  true 
construction  of  the  settlement,  the  sum  of  £8,000 
was  raisable  for  portions  for  younger  children, 
and  that  E.  B.  was  a  younger  son  for  the  purpose 
of  participating  therein,  and  was  entitled  to  be 
paid  the  sum  of  £4,000  by  the  trustees.  In  re 
Beresford's  SeUlemenl ;    Irvine  v.  Beresford 

M.  R.,  [19141 1  I.  R.  222 
34.  Portions  clause — Amounts  of  por- 
tions raisable  variable  ■uith  number  of  younger 
children — No  restrictive  clause — Death  of  younger 
child  under  age.^.  A  term  of  2,000  years  was 
vested  by  a  marriage  settlement  in  trustees  upon 
trust,  inter  alia,  if  there  should  be  any  child  or 
children  of  the  marriage,  other  than  an  eldest 
or  only  son,  for  the  time  being  entitled  to  the 
settled  premises  for  an  estate  in  tail  male,  after 
the  death  of  the  father,  to  raise,  in  default  of 
appointment  by  him,  sums  of  money  for  the 
portions  of  such  children  as  follow : — If  there 
shoitld  be  but  one  such  child,  the  sum  of  £20,000  ; 
and  if  there  should  be  two  such  children  and  not 
more  the  sum  of  £30,000  ;  and  if  there  should  be 
three  or  more  than  three  such  children,  the  sum 
of  £40,000  .  .  .  and  such  child  or  children 
to  become  entitled  to  the  same  ...  in 
default  of  the  appointment,  ...  in  the  case  of 
a  son  or  sous  or  his  on  their  respectively  attaining 
the  age  of  twenty -one  years,  and  in  the  case  of  a 
daughter  or  daughters,  on  her  or  their  respec- 
tively attaining  that  age  or  marrying,  in  equal 
shares  if  more  than  one.  There  was  not  the 
usual  restrictive  clause  defining  the  words 
"  younger  children  "  in  the  settlement.  There 
were  issue  of  the  marriage  three  sons  and  one 
daughter.  The  daughter  died  in  infancy,  aged 
one  day.  After  the  death  of  the  father,  who  did 
not  exercise  his  power  of  appointment,  the 
question  arose  as  to  the  amounts  raisable  for 
the  advancement  of  the  two  younger  sons  : — 
Held  (following  Hemming  v.  Cfriffiith  (2  GifE.  403) 
and  Knapp  v.  Knapp  (L.  K.  12  Eq.  238),  that 
the  amount  raisable  for  the  purpose  of  satisfying 
the  trusts  of  the  portions  term  depended  on  the 
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number  of  children  bom  of  the  marriage  and 
not  on  such  of  them  who  might  attain  the  age  of 
twenty  one  years,  and  that  accordingly,  in  the 
events  that  had  happened,  £40,000  was  raisable; 
Buncombe  v.  Duke  of  Leinater 

M.  R.,  42  I.  L.  T.  R.  33 

35   Portions    for    younger    children— 

Children  "other  than  an  eldest  or  only  son" — 
Younger  daughter  debarred  from  taking  as  a 
younger  child — Elder  daughter  taking  ai  a  younger 
child.]  By  a  settlement  executed  in  1843  lands 
were  conveyed  to  trustees  to  L'E,  for  life,  with 
remainder  to  his  sons  in  tail-male,  with  re- 
mainder, in  default  of  male  issue,  as  to  two  of 
the  lands,  to  his  female  issue  as  L'E.  should 
appoint,  and  as  to  the  other  land  to  certain 
other  issue  in  tail  male,  with  a  power  to  L'E. 
to  charge  the  lands  with  a  sum  of  £3,000  as  a 
provision  for  the  younger  child  or  children  of 
L'E.  By  a  marriage  settlement  executed  in 
18.50  on  the  marriage  of  L'E.,  L'E.,  in  pursuance 
of  said  power,  charged  the  said  lands  with  the 
sum  of  £3.000  in  favour  of  the  younger  children 
of  the  intended  marriage  "  other  than  an  eldest 
or  only  son."  There  were  no  sons  of  the  mar- 
riage. L'  E.  by  his  will  appointed  the  lands  over 
which  he  had  power  of  appointment  to  his 
younger  daughter  in  fee-simple  : — Held,  that  the 
existence  of  a  son  was  not  required  to  bring 
into  operation  the  provision  of  the  charge  for 
younger  children  ;  that  the  younger  daughter, 
having  taken  the  bulk  of  the  lands  under  the 
limitations  of  the  settlement,  was  debarred  from 
taking  under  the  provision  for  younger  children, 
and  that  the  elder  daughter  alone  took  under  the 
said  provision.     U  Estrange  v.  Winniett 

Ross,  J.,  119111 1  I.  R.  62 

36. Presumption  of  being  past  child- 
bearing — Married  woman  aged  55  years — 
Trustees  directed  to  assign  to  those  entitled  in 
remainder — Recognisance  to  refund  in  case  there 
was  issue..]  On  a  settlement  prior  to  the 
marriage  of  A.  and  B.,  A.  assigned  certain 
moneys  and  securities  to  trustees  in  trust  to 
pay  the  interest  and  dividends  to  A.  for  life, 
and  after  her  death  in  trust  for  the  children  of 
the  marriage  as  A,  should  appoint,  and  in 
default  of  appointment  in  equal  shares,  and  in 
case  there  should  be  no  children,  &c.,  upon 
trust  if  A.  should  survive  B.,  then  after  B.'s 
death  to  A.  absolutely,  but  if  B.  should  survive 
A.  then  to  B.  absolutely.  A.,  the  wife,  was 
born  on  15th  November,  1845,  and  was  married 
to  B.  on  8th  Jan.,  1881,  and  had  since  lived 
with  B.,  but  there  was  never  at  any  time  any 
issue  of  the  said  marriage.  On  an  application 
by  A.  and  B.  for  judgment  in  an  action  claiming 
a  declaration  that  the  trusts  of  the  settlement 
in  favour  of  the  children  were  aj  an  end,  and 
that  the  defendants,  the  trustees,  should  convey, 
to  the  plaintiffs  jointly  or  as  they  should 
direct : — Held,  that  there  was  a  presumption 
that  there  would  be  no  issue  of  the  marriage, 
and  as  the  plaintiffs  were  jointly  entitled  in 
remainder  it  was  ordered  that  the  trustees  were 
at  liberty  to  convey  the  trust  property  to  the 
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plaintiffs,  subject  to  the  plaintiffs  entering 
into  a  recognisance  to  restore  the  estate  in  the 
event  of  there  being  issue  of  the  marriage, 
Fraser  v.  Fraser  (Jacob  586)  followed.  Persse  v. 
Mitchell  M.  R.,  34  I.  L.  T,  R.  135 

37.  — —  Rentoharge  —  Jointure — Payment — 
Specified  daijs — Apportionment  Act.']  Where  a 
deed  of  settlement  first  provided  for  the  half- 
yearly  payment  of  a  rentcharge  on  certain 
specified  days,  the  first  gale  commencing  on  the 
day  following  its  execution  ;  and  in  a  subsequent 
part  secured  the  payment  of  a  iointure  rent- 
charge  on  the  same  days  as  those  appointed 
for  the  payment  of  the  rentcharge,  the  first 
payment  thereof  to  be  made  on  such  of  the  same 
days  as  should  first  occur  after  the  decease  of 
the  settlor : — Held,  that  the  meaning  of  the 
word  "  payment "  in  the  succeeding  portion  of 
the  deed  was  controlled  by  that  of  the  word 
"  payment "  in  the  preceding  part ;  and  that 
Inasmuch  as  it  was  plain  that  the  first  payment 
of  the  rentcharge  was  to  be  a  full  half-yearly 
gale,  so,  notwithstanding  the  fact  that  the 
settlor  died  within  six  months  before  the  first 
of  the  specified  days  for  payment  of  the  jointure 
rentcharge  occurred,  the  widow  was  entitled 
to  a  full  six  months'  payment  oE  the  jointure 
rentcharge,  and  that  the  Apportionment  Act 
did  not  apply.     In  re  Gabbett's  Estate 

Ross,  J.,  31  I.  L.  T.  R.  178 

38. Resulting     trust — Charges    on    real 

estate  settled — Income  for  the  person  for  the  time 
being  entitled  to  the  real  estate,  during  certain 
lives — Corpus,  on  death  of  surviving  life,  for  the 
person  then  entitled  to  the  inheritance,  and  to 
merge — Trust  in  event  of  sale  of  real  estate  for 
payment  of  incumbrances — Voluntary  sale  while 
one  of  the  lives  in  being — Originating  summons — 
Withdrawal  of — Practice.]  A  testator  devised 
his  real  estates  to  the  use  of  the  eldest  of  his 
three  grandchildren,  a  minor,  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons 
in  tail,  with  remainder  to  the  use  of  his  daughters 
as  tenants  in  common  in  tail,  and  in  default  of 
such  issue  for  like  estates  successively  to  his 
remaining  grandchildren  and  their  issue.  The 
will  contained  a  name  and  arms  clause,  and 
provisions  as  to  management  during  minority. 
The  testator  died  in  April,  1 859.  At  the  time  of 
ihis  death  he  was  indebted  to  his  sister  in  a  certain 
sum,  which  under  the  provisions  of  the  will 
became  a  charge  on  the  real  estate.  The  real 
■estate  was  already  heavily  incumbered.  By 
indenture  of  settlement  made  in  September, 
1859,  the  sister  of  the  testator  proceeded  to 
settle  the  charge,  and  after  reciting  that  the 
trustees  named  in  the  will  were  unwilling  to  act, 
and  that,  in  oonpideration  of  the  love  and 
affection  which  she  bore  to  the  grandchildren  of 
the  testator,  she  was  desirous  that  the  trustees 
■of  the  will  should  act,  and  in  consideration  of 
their  assenting  so  to  do.  and  in  order  to  enable 
them  to  manage  the  said  real  estates  for  the 
benefit  of  the  persons  interested  therein  under 
the  will,  and  to  prevent  if  possible  a  sale  of  the 
;said  real  estates  for  payment  of  incumbrances. 
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she  had  agreed  to  vest  the  charge  in  trustees  upon 
the  trusts  thereinafter  declared,  she,  the  settlor, 
thereby  assigned  the  charge  to  trustees  upon 
trust,  after  her  death,  and  during  the  lifetime 
of  the  three  grandchildren  and  the  survivor 
of  them,  to  apply  the  interest  of  the  charge  in 
payment  of  all  or  any  of  the  incumbrances 
affecting  the  said  real  estates  of  the  testator,  or 
of  the  interest  thereof,  in  such  manner  as  the 
trustees  of  the  will  should  direct,  and  in  default 
of  any  such  direction  in  trust  tc.  pay  the  same 
to  the  person  for  the  time  being  entitled  to  the 
real  estate  of  the  testator,  and  it  was  thereby 
declared  that.  Sifter  the  death  of  the  survivor  of 
the  grandchildren,  the  trustees  should  stand 
possessed  of  the  charge  in  trust  for  the  benefit 
of  the  person  who  should  then  be  entitled  to  the 
inheritance  of  the  said  real  estates  of  the  testator 
under  the  trusts  of  the  said  will,  and  so  that  the 
same,  so  far  as  the  same  was  charged  upon  the 
said  real  estates,  should  sink  into  and  merge 
in  the  inheritance  thereof ;   and  it  was  thereby 
provided  that,  in  the  event  of  the  said  real 
estates  or  any  part  thereof  being  sold  under  a 
decree  of  the  Court  of  Chancery,  or  by  order  of 
any  other  Court  of  competent  jurisdiction,  or 
otherwise,  for  the  payment  of  the  incumbrances 
affecting  the  same,  during  the  hfetime  of  the  three 
grandchildren,  or  any  of  them,  the  trust  declared 
in  favour  of  the  person  for  the  time  being  entitled 
to  the  said  real  estates  should  determine,  and  the 
charge  should  not  merge,  but  should,  in  case  the 
settlor  should  be  then  living,  be  held  in  trust  for 
her,  and  in  case  she  should  be  then  dead,  be  held 
in  trust  for  the  three  grandchildren  in  equal 
shares.     The  settlor  died  in  1867.     No  direction 
was  given  by  the  trustees  of  the  will  as  to  the 
application  of  the  interest  on  the  charge,  and  the 
same  was  enjoyed  by  the  owner  for  the  time 
being  of  the  lauds.     The  eldest  grandchild  died 
in  1891,  leaving  an  only  son  and  three  daughters. 
The  son  thereupon  became  entitled  to  the  lands 
as  tenant  in  tail,  and  duly  barred  the  entail. 
In   1906,  he  proceeded  to   sell  the  lands   by 
voluntary  sale  under  the  Land  Purchase  Acts. 
He  died  in  1907,  intestate  and  unmarried,  leaving 
three  sisters  surviving  him.     The  sale  was  com- 
pleted by  his  personal  representative.     On  the 
distribution  of  the  purchase-money  in  1913,  the 
sum  secured  by  the  charge  was  paid  to  the 
trustees  of  the  settlement,  and  all  other  incum- 
brances that  had  affected  the  land  were  paid  off. 
The  youngest  of  the  three  grandchildren  was 
still  aUve.     The  sum  was  now  claimed  by  (a)  the 
personal  representative  of  the  son  of  the  eldest 
grandchild,  as  the  absolute  owner  of  the  lands 
at  the  time  of  sale,  (b)  the  three  daughters  of  the 
eldest  grandchild,  as  personae  designatae  under 
the  settlement,  (c)  the  surviving  grandchild,  on 
behalf  of  herself  and  the  representatives  of  the 
other  grandchildren,  on  the  ground  that  the 
contingency  mentioned  in  the  proviso  to  the 
settlement  had  taken  effect,  and  (d)  by  the 
personal  representative  of  the  settlor.     Held, 
by  the  Court  of  Appeal,  affirming  the  Master 
of  the  Rolls,  that  there  was  a  resulting  trust  of 
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the  sum  to  the  estate  of  the  settlor.  Hogg  v. 
Jones  (32  Beav.  45)  considered  and  distinguished. 
Held,  by  the  Master  of  the  Rolls,  that  a  plaintiff 
can  withdraw  an  originating  summons  at  his  own 
volition,  but  on  the  terms  of  paying  the  costs 
of  any  defendant  who  had  appeared.  Where, 
however,  trustees,  who  had  issued  an  originating 
summons  for  the  determination  of  the  question 
as  to  who,  on  the  construction  of  a  settlement, 
was  entitled  to  ;the  settled  fund,  proceeded 
to  withdraw  the  summons,  and  it  appeared  that 
a  party  who  tad  appeared  would  be  thereby 
damnified,  the  Master  of  the  RoUs  granted  an 
injunction  restraining  the  trustees  from  dealing 
with  the  fund,  in  order  to  enable  the  party  so 
damnified  to  issue  another  summons  to  have  the 
question  decided.  In  re  Boyd's  Trust ;  Devereux 
and  another  v.  Galm  and  others 

M.  R.,  App.,  [1916]  1 1.  R.  121, 140 

Sub  nom.  O'Connor  v.  Tanner. 

H.  L.  [19171 1  I-  R-  56;  51  I.  L.  T.  R.  25 
[And  1917,  A.  C.  25] 

39.  Resulting  use — Interlineation     and  ' 

alteration  in  a  deed — Presumptiorir— Evidence — 
Becovery  by  tenant  in  tail — DeilaraHon  of  uses.'] 
When  uses  are  declared  upon  a  recovery  by  a 
tenant  in  tail,  which  do  not  exhaust  the  fee, 
the  use  so  far  as  unexhausted  results  to  the 
reooverer.  Tanner  v.  Badford  (6  Sim.  21)  ex- 
plained and  followed.  By  settlement  dated 
29th  October,  1800,  executed  on  the  marriage 
of  P.  L.  and  J.  L.,  the  lands  oi  B.  were  granted 
to  trustees  to  the  use  of  P.  L.  for  life  with  re- 
mainder to  the  use  of  the  first  and  every  other 
son  of  the  marriage  in  tail  male  with  remainder 
(as  was  held  by  the  Court)  to  the  heirs  male  of 
J.  L.,  T.  L.,  and  P.  L.  (uncles  of  the  husband). 
In  1833,  C  i.,  the  eldest  son  then  living  of  P.  L. 
and  J.  L.  married,  and  two  deeds  were  then 
executed,  both  dated  the  10th  June,  1833.  By 
the  first  of  these,  after  reciting  that  G.  L.  was 
desirious  of  barring  the  entail  and  acquiring  the 
fee  for  the  purposes  thereinafter  mentioned, 
P.  L.  and  G.  L.  granted  the  lands  to  O.  for  the 
joint  lives  of  P.  L.  and  G.  to  the  intent  that  the 
said  Q,  might  become  tenant  of  the  freehold 
of  the  said  lands  in  order  that  a  recovery  might 
be  suffered.  It  was  thereby  declared  that  after 
judgment  should  have  been  obtained  and  seisin 
taken  upon  such  recovery,  the  lands  should 
enure  to  W.  J.  and  P.  J  in  fee-simple  for  the 
uses  of  the  settlement  of  equal  date  and  for  no 
other  uses  or  purposes  whatsoever.  By  the 
settlement  of  equal  date  the  lands  were  con- 
veyed to  W.  J.  and  P.  J.  in  fee-simple,  to  the 
use  of  G.  L.  for  life — with  remainder  in  tail  male, 
with  divers  remainders  over,  but  the  settlement 
did  not  contain  any  ultimate  limitation  of  the 
fee.  It  declared  the  uses  of  the  recovery  to  be 
that  the  estate  tail  of  C.  L.  and  all  reversions  and 
remainders  over  might  be  barred,  and  that  after 
judgment  upon  the  recovery  the  lands  should 
«nure  to  W.  J.  and  P.  J  for  ever  for  the  uses 
and  trusts  thereinbefore  expressed,  and  for  no 
other  use,  intent,  or  purpose  whatsoever.  A 
recovery  was  duly  suffered.    C.  L.  died  in  1897, 
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without  issue,  and  all  the  other  remainders 
under  the  settlement  of  1833  failed.  The  plain- 
tiff as  heir  of  one  of  the  remaindermen  in  the 
settlement  of  29th  October,  1800,  brought  an 
action  against  the  devisees  under  the  will  of 
G  L.,  claiming  to  be  entitled  on  the  ground 
that  as  there  was  no  limitation  of  the  fee  con- 
tained in  the  settlement  of  10th  June,  1833, 
the  recovery  onlv  barred  the  entail  for  the  pur- 
poses of  the  settlement,  leaving  a  resulting  use 
in  favour  of  the  prior  settlement : — Held  by  the 
Court  of  Appeal  (affirming  the  decision  of  Porter 
M.R.),  thajt  the  estate  tail  was  barred  absolutely, 
and  the  ultimate  use  in  fee  resulted  to  C.  L. 
Lynch  v.  Clarlcin 

M.  R.,  App.  [1900]  1  I.  R.  178.  192 

40.  "  Right  heirs  '• — Personal  property — 

0.  0.  LV.,  r.  5.]  The  general  rule  applicable- 
to  gifts  of  personal  estate  to  the  heirs,  or  the 
heir  in  the  singular,  is  that  the  property  goes 
to  the  person  filling  the  po.'jition  of  heir-at-law. 
as  persona  designa^a.  and  it  lies  on  these  claiming 
as  personal  representatives  or  next-of-kin  to 
.ohow  clearly  by  the  context  of  the  instrument 
that  the  testator  or  donor  does  not  intend  the 
heir-at-law  to  takr.  Badclijfe  v.  Graham  and 
NeiUon  V.-C.  30  I.  L.  T.  R.  160 

41. Trust  for  husband  for  his  life,  or  till 

bankruptcy,  or  till  execution — Limitation  over  on 
the  happening  nf  any  snch  events.']  By  settle- 
ment, dated  the  15th  August,  1890,  executed 
subsequently  to  the  marriage  of  E.  0.  and  M.  0.. 
in  pursuance  of  marriage  articles  prior  to  the  said 
marriage,  in  consideration  of  £400  paid  by  the 
said  M.  O.,  the  wife,  to  E.  O.,  the  husband, 
freehold  property  of  the  wife,  and  chattels  real, 
and  chattel  property  of  the  husband,  were 
vested  in  trustees,  upon  trust  for  E.  0.  during  his 
natural  life,  or  until  he  should  become  bankrupt 
or  unable  to  meet  his  engagements,  or  until  he- 
should  do  or  suffer  any  act  whereby  the  whole 
or  any  part  of  the  premises  should  be  seized, 
sold  or  taken,  in  execution  :  upon  the  happening 
of  any  of  which  such  events  the  trustees  should 
hold  the  premises  upon  trust  to  immediately 
raise  thereout  £750,  to  be  paid  to  the  said 
M.  0.  should  she  be  then  living,  or.  should  sh© 
be  then  dead,  to  the  child  or  children  of  the 
marriage  then  living  in  eaua!  shares  :  and  the 
sum  of  £750  was  thereby  charged  on  al'  the  said 
prenises  ;  and,  subject  to  the  said  charge,  to 
hold  al'  the  said  premises  for  the  said  E.  O.,  his 
heirs,  evecutors,  administrators,  and  assigns. 
There  was  issue  of  the  marriage  four  children. 
E.  0.  died  in  189S  intestate  -.—Held,  that  M.  0. 
was  entitled,  on  the  death  of  her  husband,  to 
have  the  sum  of  £750  raised  for  her  benefit. 
O'Donoghue  v.  0'Dono,jhue 

Walker,  L.  C,  [1906]  1  I.  R.  482 

42. Trust  to  pay  a  sum  of  money  to  wife 

in  the  event  of  husband  becoming  insolvent — 
"Wife's  fortune  paid  to  husband — Settlement  of 
husband's  proverty — Limitation  to  husband  for 
life  determinable  on  insolvency — Valid  trust  for 
wife  only  to  the  extent  of  her  fortune.}  A  trader 
by  marriage  settlement  dated  February  10, 1897,. 
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and  in  oonsideration  of  £500  paid  to  him  as  his 
wife's  fortune,  assigned  to  trustees  the  premises 
in  which  he  residtd  and  carried  on  business, 
together  with  the  goodwill  of  the  business,  stock- 
in.trade.    and    tra.de    debts    (including    future 
acquired  property),  on  trust"  for  and  during  his 
life,  or  until  he  should  become  bankrupt  or 
become  insolvent  in  his  circumstances,  or  effect 
01'   attempt  to   effect   a  oompos'tion  with  his 
creditors,  or  have  judgment  marked  against  him, 
or  do  or  suffer  any  act,  deed,  or  thing  whereby 
the  property  might,  if  belonging  absolutely  to 
him,  become  vested  in  or  payable  to  any  person 
or  persons  "  ;  and  from  and  after  the  determina- 
tion of  the  trust  in  his  favour  upon  trust  to  enter 
upon  and  sell  the  trust  property,  and  out  of  the 
proceeds  of  sale  to  nay  the  trade  debts  then  due 
'(i  e.,  at  the  date  of  the  settlement) ;    and  in  the 
next  place  to  pay  to  his  wife,  if  living,  the  sum  of 
£1 ,000  for  her  separate  use,  and  to  pay  the  surplus 
{it  any)  to  him,  his  executors,  administrators 
and  assigns,     The  settlor  also  assigned  to  the 
trustees  a  policy  of  insurance  on  his  own  'ife  for 
£500  upon  trust  out  of  the  proceeds  to  pay  to  his 
wife,  if  surviving,  the  deficiency  (if  any)  in  the 
sum  of  £1,000  to  be  paid  to  her  out  of  the  trust 
property,  and  to  hold  the  residue  in  trust  for  the 
settlor,     his     executors,     administrators     and 
assigns.     The  settlor  carried  on  the  business  on 
the  premises  until  1913,  when  he  was  declared 
by  order  of  the  Lord  Chancellor  a  person  of  un- 
sound mind,  and  his  wife  was  appointed  com- 
mittee of  his  person  and  estate,  and  authorised 
to  carry  on  the  business.     It  was  then  found 
that    the    settlor    had    become    insolvent.     It 
"became  necessary  to  determine  what  were  the 
legal  rights  against  the  settlor's  assets  of  his 
creditors  and  of  his  wife,  and  a  summons  to 
determine  them  was  accordingly  taken  out : — 
Held  (1)  that  the  trust  to  raise  £1,000  for  the  wife 
in  the  event  of  her  husband's  insolvency  was 
only  valid  to  the  extent  of  £500,  the  amount  of 
her  fortune  paid  to  him  ;  and  (2)  that  the  claim 
of  the  wife  to  the  extent  of  £500  took  priority 
so  far  as  the  settled  property  was  concerned 
over    the    general    creditors    of    the    husband, 
Casey's    Trusts     (4  I.     Ch.  R.  247)  followed. 
Doherty  v.  Power  M.  R.,  [1916]  1  I.  R.  337 

43. Vesting  —  Absolute      interest  —  L'fe 

estate  to  husband  and  wife — Power  of  appoint- 
ment— In  default  of,  to  children  equally — Shares 
to  be  vested  in  and  paid  to,  them  on  attainment  of 
age.  or  in  the  case  of  daughters  on  marriage — 
Payment  deferred  till  death  of  parents — Un- 
■appointed  residue — Death  of  son  in  parents'  life, 
time,  ot  aqe  and  intestate-  Period  of  vesting.] 
By  indenture,  dated  the  16th  April,  1844, 
■certain  trust  funds  were  settled  on  the  husband 
iand  wife  for  life,  with  power  of  appointment, 
and  in  default  of  appointment,  in  trust  for  the 
■children  equally,  who  being  a  son  should  attain 
•twenty-one  or  die  under  that  age  leaving  issue, 
or  being  a  daughter  should  attain  that  age  or 
marry  ;  such  shares  to  be  vested  in  and  paid  to 
them,  respectively,  at  the  same  age,  day  or 
time,    if   the   same   should   happen    after   the 
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decease  of  their  parents  ;  but  if  the  same  should 
happen  in  their  lifetime,  then  immediately  after 
the  decease  of  the  survivor.  The  settlement 
contained  the  usual  hotchpot  clause.  There 
were  two  children  of  the  marriage— a  son  and 
daughter.  On  the  occasion  of  the  daughter's 
marriage  one  moiety  of  the  trust  funds  was 
appointed  to  her  by  her  parents,  and  was  settled 
on  certain  trusts  by  her  marriage  settlement. 
The  parents  likewise  appointed  a  further  portion 
of  the  trust  funds  in  favour  of  the  son,  which, 
however,  did  not  exhaust  the  whole.  The  son 
died  in  the  lifetime  of  his  parents,  haviiig 
attained  age,  unmarried  and  intestate.  One 
of  the  trustees  of  the  settlement  having  taken 
out  an  originating  summons  to  have  the  question 
determined,  whether,  on  the  construction  of 
the  settlement,  an  absolute  interest  in  the  un- 
appointed  residue  became  vested  in  the  son  on 
Ms  attaining  age,  or  whether  the  period  of 
vesting  was  contingent  on  his  surviving  his 
parents  —Held,  that  the  postponement  of 
enjoyment  was  solely  for  the  convenience  of 
the  estate,  there  being  nothing  to  show  that 
the  postponement  was  intended  to  depend  on 
any  event  personal  to  the  children  themselves  ; 
that,  consequently,  the  son,  having  attained 
age,  had  acquired  an  absolute  interest  in  the 
unappointed  residue,  and  that  his  personal 
representative  was  entitled  to  receive  it.  Darley 
V.  Perceval  V.-C,  [1900]  1  I.  R.  129 
Mortgage  by  tenant-for-life  and  tenant-in- 
tail  —  Portions  —  Appointment  — 
Revocation  [19021 1 1.  R.  299 
See  Power — Execution.    24. 

■ Power  to  charge  portions  [18951 1  I.  R.  241 

See  Power — Execution.    17. 

• Provision  "in  lieu  of  dower  and  thirds 

at  common  law  or  otherwise  " 

[1894]  1 1.  R.  138 
See  Distributions..  Statute  of.    2 

SETTLEMENT— MARRIAGE  ARTICLES. 

Construction — Estate  for  life — Informal  con- 
tract— Interest  whether  absolute  or  for  life  only.] 
By  an  inartificially  drawn  agreement  not  under 
seal,  and  described  as  "  marriage  articles," 
made  between  A.  and  B.  (his  son),  both  marks- 
men, and  G.  and  D.  (,C.'s  daughter),  reciting  an 
intended  marriage,  afterwards  duly  solemnised 
between  B.  and  D.,  and  in  further  consideration 
of  £70  to  be  paid  by  C.  to  B.  as  D.'s  marriage 
portion,  A.  assigned  all  his  interest  in  a  farm 
of  land  (treated  during  the  argument  as  a  chattel 
real),  the  property  of  A.,  to  B.  and  D.,  their 
heirs  and  assigns,  after  the  death  of  A.,  with 
remainder  to  the  children  of  the  intended 
marriage,  after  the  death  of  B.  and  D. ;  and  in 
case  D.  should  survive  B.,  A.  and  B.  transferred 
and  made  over  the  farm  to  D."  during  the  term 
of  the  natural  life  of  the  said  D."  There  were 
no  children  of  the  marriage.  D.  survived  A. 
and  B.  After  the  death  of  A.,  B.  and  D  ,  the 
plaintiff  in  the  present  action,  who  was  personal 
representative  of  A.  and  B.,  brought  this  action 
to  recover  possession  from  the  legatee  of  D, : — 
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Held,  that  D.  was  entitled  to  a  life  interest  only, 
and  that  the  verdict  which  had  been  directed 
for  the  plaintiff  at  the  trial  should  stand. 
Figan  v.  Meegan  Q.  B.,  [1900]  2  I.  R.  441 

SETTLEMENT— PORTIONS. 

Payable    on    marriage    at    such    time    as 

settlor   should   appoint — No    appoint- 
ment [1985]  1  I.  R.  33 
See  Settlement — Construrtion.    30. 

Portion  in  lieu  of  all  claims — Unappointed 

fund  37  I.  L.  T.  R.  183 

See  Power — Execution.    15. 

SETTLEMENT— RECTIFICATION. 

1.  Lost  deed — Inserting  words  of  limita- 
tion'—Presumption  of  title  from  lapse  of  time — 
Payment  out  of  Court]  By  a  post-nuptial  settle- 
ment executed  in  pursuance  of  articles  made 
prior  to  the  marriage,  freehold  and  leasehold 
premises  were  conveyed  and  assigned  to  a, 
trustee,  his  heirs,  executors  and  administrators, 
upon  trust,  afte?-  the  death  of  the  husband  and 
wife,  for  the  children  of  the  marriage,  in  equal 
shares,  without  words  of  limitation  :■ — Held, 
that  the  children  only  took  life  estates  in  the 
freehold.  Meyler  v.  Meyler  (11  L.  R.  I.  522), 
and  In  re  Whiston's  Estate,  Lovatt  v.  Whiston 
([1894]  1  Ch.  661)  followed  The  premises 
having  been  taken  by  a  public  body,  under  the 
liands  Clauses  Acts,  and  the  purchase-money 
having  been  paid  into  Court : — Held,  that  the 
Court  had  power,  notwithstanding  the  loss  of 
the  settlement,  on  being  satisfied  that  equitable 
estates  in  fee  were  intended  to  be  created,  to 
treat  the  settlement  eis  if  words  of  limitation 
had.  been  inserted,  and  to  pay  out  the  fund 
to  the  surviving  child  of  the  marriage.  The 
Court  will,  on  application  for  payment  out  of 
a  fund  in  Court,  in  deciding  on  the  title  of  the 
applicant,  have  regard  to  the  time  that  has 
elapsed  since  the  payment  into  Court  of  the 
fund.  In  re  The  Commissioners  of  Public 
Works;  Bx  parte  Rice      M.  R.,  30  I.  L.  T.  R.  57 

2.  Mistake — Limitation    of    real    estate 

v'ithout  words  of  inheritance — "In  tail" — No 
evidence  of  intention  dehors  the  deed.]  By  a 
marriage  settlement,  executed  in  the  year  ]  859, 
lands  belonging  to  the  sister  of  the  husband 
were,  subject  to  her  life  estate,  limited  to  the 
husband  for  life,  with  remainder  (in  default  of 
exercise  of  a  power  of  appointment  given  to 
him),  if  there  should  be  only  one  child  of  the 
marriage,  to  such  child  "  in  tail."  The  only 
interest  limited  back  to  the  settlor  was  a  general 
power  of  appointment  in  default  of  issue  of  the 
marriage.  A  power  of  sale  and  a  leasing  power 
were  given  to  the  trustees  exercisable  during 
the  respective  lives  of  the  two  tenants-for-life, 
with  their  respective  consents,  and  during  the 
minority  of  any  child  of  the  marriage.  There 
was  no  evidence  of  the  intention  of  the  parties 
apart  from  the  settlement  itself,  the  instructions 
on  which  it  was  prepared  not  being  forthcoming, 
and  the  solicitor  who  prepared  it,  as  well  as  the 
parties  to  it,  being  dead.  There  was  only  one 
child  of  the  marriage,  the  plaintiff,  who  brought 
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this  action  against  the  heir-at-law  of  the  settlor 
and  the  trustees,  seeldng  to  have  the  deed 
reformed  by  the  insertion  of  proper  words  of 
limitation  so  as  to  confer  or  her  an  estate  tail 
in  the  lands: — Held  (by  the  Court  of  Appeal, 
affirming  the  decision  of  the  Master  of  the  Rolls), 
that  the  deed  itself  afforded  evidence  of  the 
intention  of  the  parties  sufficient  to  enable  the 
Court  to  rectify  the  mistake  and  to  reform  the 
settlement  by  the  introduction  of  technical 
words  of  limitation,  so  as  to  confer  an  estate 
tail  on  the  plaintiff.  In  re  Bird's  Trusts  (3  Ch.  1"). 
214)  approved  nnd  folbwed.  Fitzgerald  v 
Fitzgerald      M.  R.,  Apo.,  [190?]  1 1.  R.  477. 485  ; 

36  I.  I.  T.  R.  18 

3, Omission  of  wor^s  ol  inheritance — 

Legal  interests  in  settled  realty — No  evidence  of 
intention  de  hors  the  deed — Settled  lands  s-'ld  under 
the  Land  Purchase  Acts.]  By  marriage  settle- 
ment, executed  in  "i  843,  rccitin.E:  {inter  alia)  that 
the  intended  husband  had  agreed  to  make  a  suit- 
able provision  for  the  issue  of  the  marriage,  and 
that  he  was  to  receive  with  his  intended  wife  a, 
marriage  portion,  certain  lands,  held  under  leate 
for  ever,  were  (with  others  held  for  estates  pur 
auire  vie)  conveyed  to  trustees  and  the  survivor  of 
them  and  the  heirs  of  the  survivor  upon  trust  to 
permit  the  principal  settlor  to  receive  the  rents 
and  profits  of  the  portion  of  the  said  lands  con- 
veyed by  him  for  his  life,  then  to  permit  the 
husband  to  receive  the  rents  and  profits  of  the 
whole  for  his  life,  then,  subject  to  a  jointure  for 
the  wife  in  case  she  survived,  upon  trust  to  permit 
the  issue  male,  if  any,  of  the  intended  marriage  ta 
receive  the  rents  and  profits  in  such  shares  as  the 
husband,  or  the  wife  in  case  she  survived  him, 
should  appoint,  and,  in  default  of  appointment, 
to  permit  the  first  and  every  other  son  and  sons 
of  the  husband  to  receive  the  rents  and  profits 
in  tail  male  according  to  seniority,  and,  in 
default  of  issue  male,  upon  trust  to  permit  the 
issue  female,  if  any,  of  the  intended  marriage  to 
receive  the  rents  and  profits  in  such  shares  as  the 
husband,  or  the  wife  in  case  she  survived  him, 
should  appoint,  and,  in  default  of  appointment, 
to  permit  the  issue  female,  if  any,  to  receive  the 
rents  and  profits  as  tenants  in  common  and  not 
as  joint  tenants,  and,  in  default  of  all  such  issue, 
then  upon  trust  to  permit  the  right  heirs  of 
the  husband  to  receive  the  rents  and  profits  for 
ever.  There  was  only  one  child  issue  of  the 
marriage,  a  daughter,  who  duly  entered  into 
possession  under  the  settlement,  and  subse- 
quently sold  the  said  lands  under  the  Land 
Purchase  Acts  On  a  question  arising  as  to  the 
nature  of  the  interest  taken  by  the  vendor : — 
Held,  that,  from  the  provisions  of  the  settlement, 
it  was  clearly  the  intention  of  the  parties  that,  in 
default  of  appointment,  the  issue  female  should 
take  estates  in  fee-simple,  and  that  the  settle- 
ment should  be  treated  as  rectified  accordingly, 
and  the  residue  of  the  purchase-money  paid  out 
to  the  vendor.  Fitzgerald  v.  Fitzgerald  ([1902] 
1  L  R.  477),  and  Exparte  Bice  (30  1.  L.  T.  R.  57^ 
considered  and  applied  In  re  Davis's  Estate 
Wylie,  J.,  [191211  I.R.  516 
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4.  — —  Voluntary  ieei— Death  of  settlor.] 
The  Court  will  rectify  a  voluntary  deed  after 
the  death  of  the  donor  where  it  is  clearly  shown, 
that .  through  mistake,  the  deed  failed  to  carry  out 
the  proved  intention  of  the  donor.  M'Mtchan  v. 
Warburfon     V.-C,  App.,  [18961 1 1,  R.  435,  441 

SETTLEMENT— VOLUNTARY  SETTLEMENT. 
1. Consideration — Natural  love  and  affec- 
tion—Owissiore  in  habendurm  of  words  "  to  the 
use  "  of  the  grantee — Meritorious  connderation.] 
In  1870  the  vendor's  father  who  was  then 
seised  in  fee-simple,  conveyed  the  lauds  sold  to 
the  vendor  by  a  voluntary  settlement.  The 
settlement  recited  the  settlor's  desire  to  provide 
for  his  son,  and  in  consideration  of  natural  love 
and  affection  granted  the  lands  to  the  vendor, 
his  heirs  and  assigns,  to  hold  unto  the  vendor, 
his  heirs  and  assigns,  omitting  the  words  "  to  the 
use  of  "  the  vendor,  his  heirs  and  assigns : — 
Held,  that  the  lands  were  conveyed  to  the 
vendor  beneficially  in  fee-simple,  without  any 
resulting  use  or  trust  for  the  settlor  eis  a  use  in 
favour  of  the  vendor  was  raised  by  the  meri- 
torious consideration  arising  from  the  settlor's 
intention  to  provide  for  his  son.  Ellis  v. 
Nimmo  (Lloyd  and  Gould,  temp.  Sugden, 
page  333)  followed.    In  re  Lubu's  Estate 

WyMe.  J.,  43  I.  L.  T.  R.  141 

2.  Fraud  on  creditors — Voidable  instru- 
ment ]  A  party  to  an  instrument,  under  which 
he  takes  a  benefit,  cannot  afterwards,  as  assignee 
of  a  creditor,  impeach  the  instrument  as  made 
in  fraud  of  creditors.  In  re  Fitzgerald.  Fitz- 
gerald V.  FitzgeraU        M.  R.,  31  1.  L.  T.  R.  137 

3.  Rentcharge.    or     half      rents     and 

profits — Executed  trv^t — Equitable  estate  in  fee — 
Words  of  limitation.']  By  a  voluntary  settle- 
ment, executed  in  1870,  lands  held  in  fee-farm 
were  conveyed  to  trustees  and  their  heirs  in 
trust,  after  the  death  of  the  settlor,  to  pay  his 
wife  out  of  the  rents  and  profits  a  clear  annuity 
of  £100  for  her  life,  and  to  apply  the  balance 
for  the  maintenance  of  the  settlor's  children 
during  their  minority.  In  case  the  Sfttlor's 
eldest  son  T.  should  die  or  marry  without  pre- 
scribed consent  before  attaining  twenty-one 
years,  his  share  of  the  lands  was  to  go  to  the 
younger  son  G.  ;  and  it  was  provided  that  after 
the  death  of  the  settlor's  wifp  "  her  £100  a  year, 
or  half  the  rents  and  profits  of  "  the  lands, 
should  be  paid  to  0.  On  G.'s  death,  or  marriage 
without  consent  under  twentv-one,  his  "  share 
and  proportion  of  "  the  lands  was  to  go  to  T.  ; 
and  it  both  sons  died  or  married  without  consent 
under  twenty-one,  the  lands  were  to  belong  to 
the  settlor's  daughters,  their  heirs  and  assigns, 
as  tenants  in  common  ■■ — Held  (1),  that  G.  was 
entitled  to  a  rentcharge  of  £100  a  year  in  any 
event,  with  the  superadded  right  of  taking  half 
the  rents  and  proSts  whenever  the  rental  ex- 
ceeded £200  a  year ;  (2)  that  G.  took  an  estate 
for  life  only  in  the  rentcharge.  In  re  Bennet's 
Estate        "  Kenny,  J.,  118981 1  I.  R.  185 

4. Power  of  revocation — Irn.providence — 

Duty  of  solicitor  J]  An  old  man  went  to  a  solici- 
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tor's  office  with  relatives,  whom  he  had  already 
made  his  sole  beneficiaries  under  his  will,  and 
gave  instructions  for  the  preparation  of  an 
irrevocable  deed,  assigning  al  Ihis  property,  with 
the  exception  of  a  small  allowance,  in  favour  of 
the  same  persons,  alleging  that  he  wished  to 
protect  himself  from  the  undue  influence  of  other 
members  of  his  family.  The  deed  was  prepared 
according  to  his  instructions,  and  the  irrevocable 
nature  of  it  and  its  result  fully  explained  to  him 
before  he  signed  it.  In  an  action  by  the  donor 
to  set  aside  the  deed  on  the  ground  of  fraud  ; — 
Held,  that,  though  the  plaintiff's  evidence  was 
unworthy  of  belief,  where  a  deed  is  of  a  grossly 
improvident  character,  the  onus  is  on  those  who 
rely  on  the  deed,  and  they  must  show  that  the 
donor  understood  what  he  was  doing,  and  had 
an  intention  of  conferring  the  benefits  granted 
by  the  deed  : — Held  also,  that  it  is  the  bounden 
duty  of  a  solicitor  not  merely  to  fully  explain 
the  provisions  and  effect  of  a  deed,  but  to  advise 
his  client  that  what  he  is  doing  is  utterly  im- 
provident, and  that  he  is  adopting  a  course 
which,  as  his  solicitor,  he  must  dissuade  him 
from  adopting.  The  deed  was,  accordingly,  set 
aside.  Herlihy  v.  Connolly   M.  R.,  5  N.  I.  J.  R.  41 

5. Want  of  independent  advice — Setting 

aside — Assignment  by  wife  to  herself  and  husband 
jointly — Assignment  for  illegal  purpose — Lands 
registered  in  Land  Begistry  of  Ireland  under  Local 
Segistration  of  Title  Act.  1891— Sinking  out 
husband's  name — Summons — Married  Women's 
Property  Act,  1882,  s.  17  ]  A  Court  of  Equity 
will  set  aside  an  assignment  or  transfer  of 
separate  property  of  a  wife  made  by  her  to 
herself  and  her  husband  iointly  if  satisfied  that 
the  wife  had  no  independent  advice,  and  that 
she  did  not  understand  the  full  consequences 
and  efiect  of  her  act.  The  fact  that  the  assign- 
ment or  transfer  was  made  for  an  illegal  pur- 
pose— viz.,  to  enable  the  husband  to  obtain  a 
parliamentary  vote — will  not  prevent  the  Court 
granting  relief  in  such  circumstances.  Groves  v. 
Groves  (3  Y  &  T.  163)  not  applied.  Beck  v.  Berk 
Cir.  Cas.,  Gordon,  J.,  50  I.  L.  T.  R.  135 

Rectification  [1896]  1  I.  R.  435,  441 

See  Settlement — Rectification     4. 

SETTLEMENT.  48  I.  L.  T.  R  55 

See  Compromise  of  Action. 

After-acquired    property — Agreement    to 

settle— Bonus  [1907]  1 1.  R.  51  ; 

41 1.  L.  T.  R.  13 
See  Land  Purchase  Acts — ^Bonus.    6. 
— —  After-acquired      property — Bequest — Ee- 
straint  on  anticipation 

[1904]  1 1.  R.  328 
See  After-acquired  Property. 

•  After-acquired     property — Covenant     to 

settle  [1916]  1  I.  R.  66 

See  Husband  and  Wife— After-acquired 
Property. 
— —  After-acquired  property — Gift  from  hus- 
band to  wife  [1905]  1  I.  R.  272 
See  Covenant  to  Settle. 


(  2319 


DIGEST  OF  CASES. 


(  2320  ) 


SETTLEMENT— coniinmed. 

Annuity  out  of  leasehoH  to    wife  ''  for 

a   provision   for    her  "  —  Dower   not 
barred 
[1899]  1 1.  R.  416,  435;  32  I.  L.  T.  R.  90 
See  Dower.    4. 

Annuity,  whether  perpetual  or  terminable 

[1907]  1  I.  R.  24 
See  Annuity.    3. 

■ Appointment  of  new  trustee — Stamp 

[1900]  2  I.  R.  138  ;  33  I.  L.  T.  R.  114 
See  Trustee — Appointment.    8. 

Articles — Limitation  to  children 

[1905]  1 1.  R.  465 
See  Executory  Settlement. 
— ' —  Avoidance  of — Bankruptcy 

[1898]  2  I.  R.  302,  653  ;  33  I.  L.  T.  R.  6 
-See  Bankruptcy— Void  Settlement.    2. 

Bonus  [19101  1  I.  R.  161,  301 

See  Land  Purchase  Acts — Bonus.    2,  3. 

Collaterals — Limitation  to — Estate  tail 

[1910]  1  I.  R.  357 
See  Settlement — Construction.    14. 

■ Compound        settlement  —  Over-riding 

charges  30  I.  L.  T.  R.  45 

See  Settled  Land  Acts.    23. 

Con^pound  [19081 1  I.  R.  475,  488  ; 

42  I.  L.  T.  R.  218 
See  Settled  Land  Acts.    5. 

■  Compound — Settled  Land  Acts — Appoint-   | 

ment  of  trustees  [1907]  1  I.  R.  88 

See  Settled  Land  Acts.    4 

Construction' — ^Chattels  limited  to  heirs 

[1903]  1  I.  R.  190,  201;  42  I.  L.  T.  R.  31 
See  Graft.    8. 

Conversion  of  real  estate 

[1897]  1  I.  R.  580 
See  Will — Conversion.    4. 
Covenant    to    settle    after-acquired    pro- 
perty— English  Courts — ^Allocation 

5  N.  L  J.  R.  117 
See  Land  Purchase  Acts — Bonus.    5. 

Death  of  settlor  within  twelve  months — 

Estate  duty  [1905]  2  I.  R.  553  ; 

39  I.  L.  T.  R,  171 
See  Revenue — Estate  Duty.    15. 

Default   of   appointment — Implied    tru'st 

[1910]  1  I.  R.  47 
See  Settlement — Construction.    19. 

Direction,  for  in  will — Issue  restricted  to 

children  [18991  1  I.  R.  491 

See  Will— Words.    20. 

English  settlement — Lands  in   Ireland- — 

Appointment  of  English  public  trustee 
as  sole  trustee — Payment  out  of  trust 
funds  [1914!  1  I.  R.  5  ; 
48  I.  L.  T.  R.  45 
See  Settled  Land  Acts.    6. 
Equitable  estate  without  words  of  limita- 
tion— ^Fee-simple  vested  in  trustees — 
Intention                    [1909]  1  I.  R.  319 
<See  Deed — Construction.    6. 

Estate     pur     autre     vie — Construction — 

Ces'ui  que  trust  whether  taking  in  fee 
or  for  life  only     [1905]  1  I.  R.  60.  74  : 
38  1. 1..  T.  R.  259 
See  Settlement— Construction,      3. 


SETTLEMENT — continued. 

Executed  before  Intestates  Act,   1890 — 

Bar   of   widow's   share   in    husband's 
estate  [1901]  1  I.  R.  168 

See    Husband    and     Wile  —  Intestates 
Estates  Act,  1890.    3. 

Form  of — Direction  in  wiU 

[1904]  1  I.  R.  360 
jSee  Direction  to  Settle. 

Gift  inter  vivos — No  interest  retained  by 

settlor — Estate  duty 
[1905]  2  I.  R.  626  ;  [1906]  2  I.  R.  200  ; 
39  I.  L.  T.  194  ;  40  I.  L.  T.  R.  49 
Se6  Revenue— Estate  Duty.    16. 

Hotchpot  clause  [1898]  1  I.  R.  403  ; 

[1899]  1  L  R.  344 
See  Power — Execution.    13. 

■  ImpUed  trust  [1908]  1  I.  R.  517 

See  Settlement — Construction.    18. 

Including  superior  interest — Appointment 

of  trustees — Jurisdiction  of  Land  Com- 
mission [1904]  1  I.  R.  237 
See  Land  Purchase  Acts^Trustee.    3. 

Lease  subject  to  7  Geo.  IV.,  u.  29 — Consent 

of  landlord  not  obtained — Covenant  for 
further  assurance         [1905]  1  I.  R.  1  ; 
[1906]  1  I.  R.  20 
See  Covenant  for  Further  Assurance. 

Life    estate — Death    of    tenant-for-life — 

Sale  to  occupying  tenants — Arrears  to 
rent  due  at  date  of  purchase  agreemenf 
—Interest  on  1 19091 1 1.  R.  157, 164  ; 
43  I.  L.  T.  R.  160 
See  Land  Purchase  Acts — Arrears  of 
Rent.    9. 

Life  estate — Forfeiture — Power  to  charge 

pin-money  [1909]  1   I.  R.  1, 19  ; 

42  I.  L.  T.  R.  144  ;  43  T.  L.  T.  R.  26 

See  Mortgage — Judgment  Mortgage.     15. 

Life  estate — T  abourers  Act,  1S06,  s.  11  — 

Aggregate  of  compensation  exceeding 
£60  [1909I1I.  R.  212  ; 

43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

Made   in   exercise   of   power — Compound 

settlement  [1897]  1  I.  R.  121 

See  Settled  Land  Acts.    22. 

Marriage — Trustees — Purchasers  for  value 

[1902]  1  I.  R.  109,  111  ; 

35 1.  L.  T.  R.  180,  246  ;  I  N.  I.  J.  R.  358 

See  Revenue — Succession  Dutv.    5, 

— —  On  testator's  daug'nter — ConOiiion  in  will 

[1895]  1  I.  R.  346 

See  Will- Republication.     1. 

■  Portion — Failure  of  trust — Resulting  trust 

[1905]  1  I.  R.  252 
See  Trust.    3. 

Power — Execution  of —Remoteness 

[1904]  1  I.  R.  452.  460  ; 
38  I.  L.  T.  R.  130, 165  ;  4  N.  i,  j.  R.  237 
See  Power — Execution  of.    26. 

Power  of  selection  given  to  tenant-for-iife, 

his  heirs  or  assigns     [1910]  1  I.  R.  220 
See  Power — Execution.    27. 

Property  appointed — Confirmation 

[1910]  1  I.  R.  365 
See  Power — Execution.    3. 
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SETTLEMENT— con/ 

• Public -house — Limitation  over  to  wife  on 

bankruptcy — Transfer  of  licence 

[18951  2  I.  R.  104, 119 
See    Licensing    Acts — Licensing    Certifi- 
cate.   73. 

Rectification — No  evidence  iJeAorsthedeed 

[1912]  1  I.  R.  516 
See  Settlement — Rectification.    3. 
— —  Rentcharge    created    d,e    novo    in    tail — 
Effect  of  barring  entail 

[19151 1 1.  R.  387,  395,  406 
See  Rentcharge.    1,  2. 

Rentcharge — Option  to  purchase  at  a  time 

unlimited  [1907]  1  I.  R.  194,  292  ; 
41  I.  L.  T.  R.  50, 126 
<See  Perpetuity.    4. 
Representation  that  lands  are  unincum- 
bered— Mortgage — Purchaser  for  value 
of  unsettled  lands     [1906]  1  I.  R.  305 
;See  Marshalling.    2. 

Settled  Land  Acts. 

See  Settled  Land  Acts. 

Settlor — Succession    duty 

[1907]  2  I.  R.  400 
See  Revenue — Succession  Duty.    4. 

Trustees  of — ^Settled  Land  Acts 

[1898]  1  I.  R.  1 
See  Settled  Land  Acts.    21. 

Trust  to  pay  sum  of  money  to   wife  in 

event   of   husband's   insolvency — How 
far  valid  [1916]  1  1.  R.  337 

See  Settlement — Construction.    42. 

Voluntary    settlement,    preparation    of — 

Duty  of  solicitor  45  I.  L.  T.  54 
See  Solicitor — Duties.    1. 
Will — Bonus  on  settled  shares — Dividend 

paid    out    of    accumulated    profits — 

Capital  or  income      [1915]  1  I.  R.  321 
See  Tenant-for-Life  and  Remainderman. 

1. 

Will — Direction      to      settle      shares      of 

daughters  [1897 !  1  I.  R.  170 

See  Husband  and  Wife— Separate  Estate. 
6. 

Will — Construction — Arrears  of  rent 

[1904]  2  I.  R.  621 ;  [1909]  1  I.  R.  268 
S'ee  Will— Words.    7. 
See  Revenue — Estate  Duty.    5. 


SETTLEMENT    ESTATE    DUTY. 

[1905]  2  I.  R.  553.  626  ; 
[1906]  2  I.  R.  200  ;  39  I.  L.  T.  R.  171  ; 
39  I.  L.  T.  194  ;  40  I.  L.  T.  R.  49 
See  Revenue — Estate  Duty.    15,  16. 


SETTLEMENT   OF   ACTION. 

By  parties — Solicitor  continuing  proceed- 
ings to  recover  his  costt 

39  I.  L.  T.  R.  255 
See    Practice  —  Continuing   Proceedings. 
5. 

Decree  obtained  notwithstandint; — Breach 

of  contract  17  I.  C.  L.  R.  42 

See  Estoppel,    3. 


SEVERAL   FISHERY. 

[1912]  1  I.  R.  61,  287 
See  Fishery.    5. 
See  Fisheries  Acts.    7. 

Non-lidal  lake  [1908]  1  I.  R.  358  ; 

[1909]  1  I.  R.  237  ;   [1912]  1  I.  R.  61 
iSee  Fishery.    9. 

Nuisance  to,  fixed  net  or  engine 

[1911]  1  i.  R.  323,  353 
See  Fisheries  Acts.    6. 


SEVERANCE. 

•  Demesne — User  as  agricultural  holding 

[1895]  2  I.  R.  407  ;  29  I.  L.  T.  R.  59 
See  Land  Law  Acts — Character  of  Hold- 
ing.   43. 

■ ■  Joint  tenancy  [18961  1  I.  R.  401 

See  Joint  Tenant.    2. 

SEWAGE. 

Discharge  of— Nuisance     [1904]  1 1.  R.  211 

See  Public  Health  Acts.    24. 

SEWAGE   WORKS. 

Contributory  place — Area  of  charge 

[1905]  2  I.  R.  324,  342  ;  [1906]  2  I.  R.  206  ; 

39  I.  L.  T.  R.  63,  273  ;  5  N.  I.  J.  R.  49,  99 
See  Local  Government — Contribution.    4. 

Public  Health  Acts — Pipe  connected  with 

drains     of     several     houses — "  Single 
private  drain  or  sewer  " 

[1913]  2  I.  R.  126 
See  Public  Health  Acts.    40. 

3  N.  I.  J.  R.  200,  365 

See  Public  Health  Acts.    39. 

Unreasonable  exercise  of  statutory  power 

to  connect  with 

[1917]  1  I.  R.  377  ;  51  I.  L.  T.  R.  193 
See  Nuisance.    10. 

SEWERS — Vesting  in  sanitary  authority 

[1899]  1  I.  R.  157 
See  Public  Health  Acts.    37. 

SEWING    MACHINE— Personal  luggage 

33  I.  L.  T.  R.  32 
See  Railway — Passenger's  Luggage.    3. 

SHADE     AND     SHELTER— Cattle— Easement 

29  I.  L.  T.  571 

See  Easement.    8. 

SHANNON   NAVIGATION. 

Obstruction  of  water.]  The  Shannon  Naviga- 
tion Act,  2  &  3  Vict.,  0.  61,  s.  58,  imposes  a 
penalty  on  any  person  who  should  throw  or 
deposit  in  the  River  S.  any  ballast,  gravel,  or 
other  matter  or  thing,  so  as  to  interrupt  or  obstruct 
the  free  passage  of  water  through  the  same,  or 
the  navigation  thereof : — Held,  that  C,  having 
placed  nets  attached  to  movable  frames  in  the  S. 
for  catching  eels,  was  not  liable  to  conviction 
under  this  section.  The  same  Act,  sec.  38, 
imposes  a  penalty  on  making,  &c.,  any  weir. 


{  2323  ) 


DIGEST  OF  CASES. 


(  2324  ) 


SHANNON  NAVIGATION— coTihnBcd. 
dam,  watercourse,  or  other  matter  or  thing  in 
the  River  S.,  or  any  weir  diverting  the  waters  of 
the  8.,  or  introducing  into  it  other  waters,  &c.: 
which,  in  the  opinion  of  the  Commissioners  of 
Public  Works,  may  prove  injurious  to  the 
navigation  thereof,  or  to  the  drainage,  &c. 
Held  (Hayes,  J.,  dissentiente),  that  in  order  to 
enable  Justices  to  convict  under  this  section 
the  Commissioners  should  first  determine  the 
act  complained  of  was  productive  of  such  injury. 
Homsby  v.  Considine 

Q.  B.,  [1865]  17  I.  C.  L.  R.  660 

SHANNON ,    RIVER  —  By  law  —  Navigation  — 
"  Frame  or  engine  " — VVra  vires 

[19091  2  I.  R.  71S 
See  By-law.    1. 

SHAREHOLDER. 

Company — Equitable  mortgage — Form  of 

certificate  [1900]  2  I.  R.  153 

See    Bankruptcy— Order    and    Disposi- 
tion.   12. 

Company — Fraudulent  prospectus 

[19001  2  I.  R.  1 
See  Company— Misrepresentation.    1. 

Right  of  action  against  director 

[19151 1  I.  R.  237,  249 
See  Company — Action  for  Account. 

SHARES. 

•  Application    for,  in    co-operative    society 

before  registration      [1917]  2  I.  R.  39 
See  Industrial  and  Provident  Society.    2. 
Bonus — Dividend  paid  out  of     accumu- 
lated profits — Capital  or  income 

[1915]  1 1.  R.  321 
See    Tenant-for-Life    and    Remainder- 
man.   1. 

■  Company. 

See  Company — Shares. 
Restriction  on  transfer — Value  for  pur- 
poses of  estate  dutv 

[1904]  2  I.  R.  644  ; 
[1905]  2  I.  R.  218  ;  38  I.  L.  T.  R.  117 
See  Revenue— Estate  Duty.    17. 

Transfer — Power  to  refuse 

[1909]  1  I.  R.  179  ;  43  I.  L.  T.  R.  121 
See  Company — Shares.    5. 

Winding  up — -Calls — Following  assets 

[1909]  1  I.  R.  325 
See  Following  Assets.    2. 

SHEEP. 

■  Impounding  47  I.  L.  T.  R.  88 

See  Estoppel.     14. 

Injury  to — Chased  by  dog 

31 1.  L.  T.  R.  143 
See  Negligence.    17. 

Maliciously  killed- — Compensation  for 

4N.  I.J.R.  127 
See  Malicious  Injury.    45. 

Worrying  of,  by  dog — Apportionment  of 

damages  36  I.  h.  T.  R.  100.  172 

See  Damages.    2. 


SHEEP      DIPPING  —  Prosecution    by   county 
council  41  I.  L.  T.  R.  206 

See  Diseases  of  Animals  Acts.    2. 

SHELLEY'S    CASE— Rule  in— Application  of 

[1903]  1 1.  R.  215  ;  37 1.  L.  T.  R.  118  ; 
3  N  I   J   R  27^ 
-See  Win— Estate  in  Realty.  '  18.  * 

SHERIFF. 

1. Costs — Expenses — Interpleader — Pro- 
ceeds of  sale  under  fi.  fa.  lodged  in  Court  by 
sheriff — Payment  out.']  In  an  interpleader  issue 
the  sheriff  will  be  allowed  his  expenses  for 
keepers  from  four  days  after  service  by  him 
of  the  notices  prescribed,  R.  S.  C.  I.,  Or.  LVII., 
rr.  16,  17.  Heali/  v.  Purcell  (28  I.  L.  T.  R., 
p.  7)  followed.  The  sheriff  will  not  as  a  rule 
be  allowed  his  costs  of  the  interpleader  sum- 
mons. Todd  V.  M'Keever  ([1895]  1  I.  R.  400) 
fallowed.  The  sheriff  is  entitled  to  the  costs  of 
his  attendance  on  a  motion  to  draw  out  of  Court 
the  moneys  lodged  by  him  as  proceeds  of  sales 
in  order  to  see  that  his  expenses  and  costs  are 
properly  provided  for.  Where  upon  the  trial 
of  an  interpleader  issue  one  party  succeeds  in 
proving  his  claim  to  a  greater  part  of  the 
chattek  seized,  and  the  other  as  to  the  balance, 
the  costs  and  expenses  of  the  sheriff  will  be 
apportioned  between  the  parties  according  to  the 
amounts  in  respect  o'  which  each  succeeded. 
Ward  V.  Gordon  Q.  B.,  29  I.  L.  T.  R.  28 

2.  Costs  —  Execution  — •  Delay.]    Where 

the  ownership  of  goods  seized  under  a  writ  of 
f,.  fa.  is  disputed,  the  sheriff  will  not  be  entitled 
to  his  full  charges  unless  he  proceed  with  all 
diligence  to  have  the  question  determined. 
Per  O'Brien,  J. — -The  rules  stated  by  the  old 
cases  as  to  the  time  to  be  allowed  to  the  sheriff 
cannot  now  be  relied  on  owing  to  the  increased 
facility  and  rapidity  of  communication.  Per 
Johnson,  J. — The  sheriff  is  bound  to  know  the 
goods  of  every  one  within  his  bailiwick.  Upper 
Assam  Tea  Go.  v.  Booney  &  Murphy 

Q.  B.,  30  I.  L.  T.  R.  61 

3. County  Court— Execution  of  decrees— 

Misconduct  of  sheriff's  bailiff — Liability  of  sub- 
sheriff — Be-appointment — Time — -27  <fc  28  Vict., 
c.  99  {Civil  Bill  Courts  Procedure),  s.  5.]  A  Civil 
Bill  decree  was  lodged  with  a  sub-sherifi  for 
execution.  The  amount  was  paid  by  the  debtor 
to  the  sheriff's  bailiff,  who  appropriated  it  to  his 
own  use,  and  paid  no  part  of  it  to  the  sheriff. 
More  than  six  months  after  the  succeeding  high 
sheriff  had  been  sworn  into  office,  and  the  sub- 
sherifi  was  re-appointed  by  him,  the  execution 
creditor  sued  the  sub-sheriff  for  the  amount  paid 
to  the  bailifi,  and  for  a  false  return  of  nulla  bona 
in  respect  thereof: — Held,  that  the  sub-sheriff 
was  protected  by  section  5  of  27  &  28  Vict., 
u.  99,  and  was  not  liable  to  be  sued  for  the 
amount  of  the  decree.     Biordan  v.  Irvine 

K.  B.,  [1908]  2  I.  R.  138  ;  41  I.  L.  T.  R.  187 

4.  Execution  —  Expenses — Sixpence  for 

certificate.]  The  sum  of  sixpence  in  respect  oi 
the  certificate  mentioned  in  27  &  28  Vict.,  c.  99, 
s.  12,  and  in  schedule  B,  part  II.,  must  be  paid 
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to  the  sheriff  by  the  party  demanding  execution 
of  a  Civil  Bill  decree  or  dismiss,  and  cannot  be 
recovered  from  the  other  party  as  part  of  the 
sheriff's  expenses.  Such  sum  should  not  be 
added  to  the  sum  certified  to  be  due  on  foot  of 
the  decree.    Carson  y.  Fanagan 

Clr.  Cas.,  Johnston  J.,  4  N.  I.  J.  R.  94 

5.  Execution — Interest  in  land — Chattel 

real — Mercantile  Law  Amendment  Act — 19  cfc 
20  Vict.,  c.  97.]  F.  issued  a  writ  of  fi.  fa. 
against  the  defendant,  and  lodged  it  with  the 
SherifE  on  the  3rd  of  August.  Warrant  to 
seize  under  writ  delivered  to  bailiff,  but  no 
seizure  proved.  On  the  6th  of  August  defendant 
assigned  his  interest  in  a  term  of  years  to  W. 
Co.,  who  had  no  notice  of  the  writ.  On  the  12th 
of  August  the  Sheriff  sold  the  term  to  plaintiffs, 
and  executed  a  deed  of  assignment  on  the  4th 
of  September  •.—Held,  that  plaintiffs  were  not 
entitled  to  recover  in  ejectment.  O^Brien,  v. 
Murray  Q.  B.,  [1864]  17  I.  C.  L.  R.  46 

6. Execution — Trust    property — Seizure 

Property  mar^aged  by  trustee — Newspaper — 
Trustee  registered  asproprietor — Libel — Judgment 
obtained  against  the  trustee  personally — Execution 
against  the  property — Newspaper  Libel  and  Regis- 
tration Act,  1881,  ss.  1,  9,  10  and  12.]  The  owner 
of  a  newspaper  by  his  will  left  the  printing  and 
publishing  business,  together  with  the  premises 
in  which  same  was  carried  on,  and  the  plant, 
machinery,  and  effects  to  H.,  to  be  held  by  him 
in  trust  for  the  testator's  nieces.  By  the  said 
will  H.  was  directed  to  carry  on  the  said  business 
as  trustee  and  to  pay"  all  charges  and  expenses  " 
connected  therewith.  H.  registered  himself  alone 
as  proprietor  cf  the  said  newspaper  under  the 
Newspaper  Libel  and  Registration  Act,  1881  ; 
in  an  action  for  Mbel  in  the  said  newspaper  judg- 
ment was  given  against  him  personally  for 
£1,000  damages : — Held,  that  the  judgment  so 
obtained  could  not  be  executed  against  the  trust 
property,  and  that  the  property  used  in  connec- 
tion with  the  production  of  the  newspaper  was 
not  seizable  by  the  sheriff  under  a  fi.  fa.  on  foot 
of  the  judgment.  Held  also,  that  the  mere 
omission,  in  the  absence  of  fraud,  of  the  bene- 
ficiary to  get  her  name  registered  as  one  of  the 
proprietors  under  the  statute,  had  not  the  effect 
of  transferring  to  the  person  registered  as 
proprietor  of  the  property  in  the  newspaper  so  as 
to  make  it  liable  in  execution  under  a  personal 
judgment  agaiost  the  registered  person,  who  was 
only  a  trustee.  The  obUgation  to  make  the 
annual  return  prescribed  by  the  statute  vested 
upon  the  printers  and  publishers  of  the  news- 
paper for  the  time  being.  Hastings  v  Henry 
App.,  46  I.  L.  T.  R.  134 

7.  "  Execution  "    of   writ   of  fi.   fa. — 

"  Withdrawal "  fees— Or.  LXV.,  rr.  91  and  92  of 
the  Rules  of  the  Supreme  Court  (Ireland).  1905.] 
In  an  action  for  fees  brought  by  a  sheriff  against 
the  solicitors  for  the  execution  creditor,  the 
plaintiff  must  establish  by  legal  evidence 
(1)  that  there  was  in  fact  an  "  execution  "  of 
the  writ  of  fi.  fa.,  and  (2)  if  there  has  been  a 
"  withdrawal "  that  the  same  took  place  with 
the    authority    of    the    defendants.     Ryan    v. 
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Richardson  (25  I.  L.  T.  R.  24),  Stevenson  v.. 
Moorehead  and  Wood  (30  I.  L.  T.  R.  139),  Pirie 
V.  Stewart  (ri899]  2  I.  R.  546)  considered  and 
discussed.  A  return  of  nulla  bona,  is  not  necessarily 
inconsistent  with  an  ''  execution  "  having  taken 
place  within  the  meaning  of  the  Order,  and 
evidence  is  admissible  to  rebut  the  presumption 
which  arises  from  such  a  return.  Bull  v.  Bowles 
and  French  Rec,  App.,  47  I.  h.  T.  R.  261 

8. Expenses^^a;j3e««c«  of  keeping  live 

stock  —  Fees  — ■  Costs  —  LiaHlity  of  successfuT 
claimant — Inter jileader.']  An  interpleader  order 
directed  the  sheriff  to  sell  certain  live  stock 
seized  under  a  writ  of  ^.  la.  unless  security  were- 
given  by  the  claimants.  The  claimants  failed 
to  give  security,  and  the  sheriff  sold  the  live 
stock,  and  paid  the  proceeds  into  Court,  The 
interpleader  issues  were  decided  in  favour  of 
the  claimants : — Held,  that  the  sheriff  was 
entitled  to  be  paid  out  of  the  fund  in  Court  all 
costs  of  the  interpleader  order,  and  also  alB 
proper  expenses  of  agisting  the  \i\  e  stocU,  but 
not  his  fees  for  exeoutine;  the  writ.  Malone  v. 
Ross  App..  [1900]  3  I.  R.  586 

9. Expenses  ol  keeping  cattle  seized — 

Fi.  fa. — Interpleader — li.  S.  C.  Ir.  ;  Orders 
LVII.,  rr.  15,  16,  17  ;  LXV.,  r.  90-  Notice- 
Admission  of  claim.']  Under  the  General  Orders 
LVII.,  rr.  15-17;  LXV.,  r  90  a  Judge  has 
discretionary  power  to  allow  a  sheriff  not  onljr 
costs  but  expenses  up  to  the  time  of  the  ad- 
mission of  a  claimant's  title  to  goods  seized, 
under  a  fi.  fa.  Where  cattle  were  seized  under 
a  fi.  fa.,  and  the  sheriff  served  the  execution 
creditor  with  notice  of  claim  in  Form  28.. 
Appendix  B.,  pursuant  to  Order  LVII.,  r.  16, 
but  the  execution  creditor  declined  to  admit 
the  claimant's  title  to  any  of  the  property  untit 
the  hearing  of  an  interpleader  summons,  when 
he  admitted  the  claim  as  to  some  of  the  cattle  : — 
HeXd,  that  the  sheriff  was  entitled  to  his  expenses 
against  the  execution  creditor  of  the  keep  of  the 
cattle  as  to  which  the  claim  was  admitted  up 
to  the  time  of  the  admission  of  claimant's  title 
to  them,  even  though  he  succeeded  upon  an 
issue  as  to  the  remainder  of  the  cattle.  Brady 
V.  Williams  Q.  B.,  [1898]  2  I.  R.  703 

10. Expenses    under    Quarter    Sessions 

Jurors  (Ireland)  Act,  1897 — Presentment]  A 
presentment  for  defraying  the  expenses  of  a 
sub-sheriff  under  the  Quarter  Sessions  Jurors 
(Ireland)  Act,  1897,  must  be  confined  to  ex- 
penses actually  incurred  at  the  time.  In  re 
County  Tipperary  Presentment 

Clr.  Cas.  Res.,  [1898]  2  I.  R.  50» 

11. Expenses    under    Quarter    Sessions 

Jurors  (Ireland)  Act,  1897— Pouier  of  counti/ 
council  to  determine  reasonable  sum  for  defraying' 
such  expenses.]  The  sheriff  cannot  recover  from 
the  county  council  expenses  incurred  by  him  in 
connection  with  the  Quarter  Sessions  Jurors 
(Ireland)  Act,  1897,  until  the  amount  has  been 
fixed  by  them  ;  and  they  are  not  bound  to  limit 
the  amount  to  his  expenses  out  of  pocket, 
Hudson  V.  Waterford  County  Council 

Cir.  Cas.,  FitzGibbon,  L.J.,  35  I.  L.  T  R.  99  ; 
1  N.  I.  J.  R.  165 
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12.  — —  Fees — Bankruptcy — Order  LXV.,  r. 
■90— .4j).  S.,  Ft.  IV.,  item  12  {Eulen  of  1893).] 
Where  the  sheriff  has  properly  incurred  expenses 
in  executing  a  writ  oifi.  fa.,  and  the  execution 
is  withdrawn  by  reason  of  the  intervention  of 
the  Court  of  Bankruptcy  in  Ireland,  the  sheriff 
cannot  obtain  payment  of  such  expenses  from 
the  assignees  of  the  bankrupt,  but  should  o  btain 
fiame  from  the  person  at  whose  instance  he  was 
required  to  execute  the  writ.  Good,  a  Bankrupt 
Q.  B.  (Bankcy.),  34  I.  L.  T.  R.  191 

13. Fees — Decree  paid  by  defendant  to 

plaintiff  direct — No  notice  to  sheriff.']  Where, 
after  the  lodgment  of  a  decree  with  the  sub- 
sheriff  for  execution,  the  defendant  pays  to  the 
plaintiff  the  amount  due,  no  notice  of  such  pay- 
ment being  given  to  the  sheriff,  the  sheriff  is  not 
entitled  to  any  fees  in  respect  of  such  decree 
unless  there  be  a  levy.    Alexander  v.  WMtn 

Cir.  Cas.,  Palles,  G.B.,  33  I.  L.  T.  R.  80 

14.  — —  Fees — Fi.fa. — Execution  —  Sheriff's 
fees,  bailiffs  and  keeper's  charges  and  expenses — 
^Seizure  withdraun  by  the  authority  of  the  person 
who  required  the  writ  to  be  executed— Order  LXV., 
r.  90 — Appendix  S.,  Part  IV.]  Where  a  sheriff 
after  a  seizure  of  the  execution  debtor's  goods 
lunder  a  writ  of  fi.  fa.  withdraws  from  possession 
•by  the  authority  of  the  person  at  whose  instance 
ihe  was  required  to  execute  the  writ,  he  is  en- 
titled to  bailiff's  fee  for  executing  the  warrant, 
and  bailiff's  expenses  while  in  possession  of  the 
goods.  A  writ  is  executed  when  the  goods  of 
the  execution  debtor  are  in  custodia  hgis. 
Pirie   v.   Stewart 

Kenny.  J.,  [1899]  2  I.  R.  546 

15.  Fees — Expenses — Failure  of  fund  for 

payment  of — Bankruptcy  of  execution  debtor — ■ 
Personal  liability  of  execution  creditor — Right  of 
•execution  creditor  over  against  claimant.]  After 
an  interpleader  issue  had  been  directed  between 
the  execution  creditor  and  the  claimant,  the 
■execution  debtor  was  adjudicated  a  bankrupt, 
■and  the  sheriff  handed  over  the  subject-matter 
■of  the  interpleader  issue  to  the  messenger  of  the 
Court  of  Bankruptcy.  The  issue  was  oonse- 
■quently  never  tried : — Held,  that  as  the  fund, 
the  subject  matter  of  the  interpleader  issue, 
had  disappeared,  the  sheriff  was  entitled  to  an 
order  that  the  execution  creditor  should  per- 
sonally pay  his  fees  and  expenses  from  the  date 
of  the  interpleader  up  to  the  date  of  the  transfer 
of  the  possession  of  the  goods  to  the  Bankruptcy 
Court : — HeM,  further  that  the  execution 
creditor  was  entitled  to  an  order  against  the 
■claimant  for  payment  of  a  moiety  of  the  said 
fees  and  expenses.  Smith  v.  Darlow  (L.  R.  26 
C.  D.  605)  followed.  Todd  v.  M'Keever  ([1895] 
1  I.  R.  400)  explained.  Lawson  v.  Carter  (63 
li.- J.  Q.,B.  159)  discussed.     Moore  v.  Feeny 

Ex..  31  I.  L.  T.  R.  51 
16. Fees — Fieri  facias — Sheriff's  expen- 
ses— Keepers'  fees — Or.  LVII.,  rr.  13-17.]  A 
sheriff  seized  goods  and  chattels  under  a  fi.  fa. 
which  were  claimed  by  a  third  party,  and  gave 
notice  of  the  claim  to  the  execution  creditor, 
and  afterwards  obtained  an  order  for  an  inter- 
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pleader  issue,  and  that,  in  default  of  security 
being  given  within  ten  days,  he  should  be  at 
liberty  to  sell  the  goods  seized  and  bring  the- 
proceeds  into  Court.  No  security  was  given, 
and  the  issue  directed  was  determined  in  favour 
of  the  claimant  :■ — Held,  that  the  sheriff  was 
entitled  as  against  the  execution  creditor  to 
keeper's  fees  from  four  days  after  he  served 
the  notice  of  the  claim  on  the  execution  creditor 
till  the  expiration  of  the  ten  days  allowed  by  th& 
order  for  giving  security.     Purcell  v.  Healy 

Q.  B.,  28  I.  L,  T.  R.  7 

17.  Fees — Fi.  fa. — Nulla  bona — Mileage 

fee— Or.  LX  V.,  r.  90.]  The  sheriff  is  not  entitled 
to  the  bailiff's  fee  for  executing  a  writ,  nor  to 
the  mileage  fee  given  by  the  schedule  to  Or. 
LXV.,  r.  90,  unless  he  has  actually  executed 
the  writ.    Ewart  and  Bottomley  v.  French 

Co.  Ct..  32  I.  L.  T.  R.  72 

18.  Fees — Sale   by  sheriff — Unregistered 

judgments — Costs  of  warrant,  levy,  and  prundjge 
thereunder— 20  &  21  Vict.,  c.  60,  s.  336.]  A  sale 
was  held  by  the  Sheriff  of  Kerry  on  10th  Decem- 
ber, 1901,  under  a  registered  judgment  against 
S.  and  also  under  two  unregistered  judgments 
against  S.  S.  was  adjudicated  a  bankmpt  on 
11th  December,  1901.  The  adjudication  was 
within  21  days  from  the  entering  up  of  the  said 
unregistered  judgments: — Held  ^reversing  the 
Recorder  of  Cork),  that  section  336  of  the  20  & 
21  Vict.,  c.  60,  applies  only  in  oases  where  the 
adjudication  in  bankruptcy  takes  place  after  21 
days  from  the  date  of  entering  up  or  signing  of 
an  unregistered  judgment,  and  that  the  sheriff 
was  entitled  to  retain  the  costs  of  the  warrants, 
the  levy,  and  the  poundage  in  respect  of  each 
of  the  unregistered  judgments,  in  addition  to 
those  of  the  registered  judgment.     Be  Slattery 

App.,  37  I.  L.  T.  R.  125  ;   3  N.  I.  J.  R.  210 

19. " Fees — Solicitor's    liability   for.]     A 

writ  was  lodged  with  the  plaintiff  by  the 
solicitor  for  the  execution  creditor.  The  sheriff 
adopted  the  usual  course,  and  his  bailiffs  made 
a  return  of  nulla  bona : — Held,  that  the  sheriff 
was  entitled  to  recover  from  the  solicitor  per- 
sonally for  bailiff's  fees  and  mileage,  though 
there  were  no  goods  to  seize.  Barbour  v.  Magee 
Co.  Ct.,  31  I.  L.  T.  190 

20.  Fees — Solicitor's    liability    for — Or. 

LXVI.,  r.  90— Appendix  S,  Part  IV]  Where 
a  writ  had  been  lodged  by  the  solicitors  for  the 
execution  creditor  with  the  sheriff  for  execution, 
who,  having  made  a  seizure  thereunder,  sub- 
sequently made  a  return  of  nulla  bom  : — Held, 
that  the  sheriff  was  entitled  to  recover  from  the 
solicitors  personally  fees  for  mileage,  bailiff,  and 
bailiff  in  charge  of  seizure  till  relea.sed.  Steven- 
son V.  Moorehead  &  Wood 

Cir.  Cas.,  Madden.  J.,  30  I.  L.  T.  R.  139 

21. Fees — Solicitor's  liability  for — Rule'i 

of  Supreme  Court,  1'=I93,  Or.  LXV.,  r.  90.] 
A  solicitor  who  issues  a  writ  of  fieri  facias  and 
hands  it  to  the  sheriff  becomes,  on  the  execution 
or  return  of  the  writ,  personally  liable  to  pay 
the  sheriff  the  fees  prescribed  in  the  schedule 
contained   in   Appendix   S.,    Part   IV.,   of  the 
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Rules  of  the   Supreme  Court,  1893.      Farrelly 

V.  Lynch  Q.  B.,  [1897]  2  I.  R.  455; 

App.,  [1897]  2  I.  R.  459  ;  31 1.  L.  T.  R.  73 

22. Fees — Writ  of  attachment — Non  est 

inventus — Bailiff's  fee  and  mileage — Fee  on 
warrant — Senewal  of  writ — Or.  LXV.,  r.  90  ; 
Schedule,  App.  S.,  Part  IV.,  Items  1  and  6.]  A 
sheriff  Is  entitled  to  a  fee  of  2b.  6d.  on  the  lodg- 
ment with  him  of  a  writ  of  attachment  for  the 
warrant  to  be  issued  upon  the  writ  by  the  sheriff 
to  the  bailiff ;  and  on  the  writ  being  renewed 
the  sheriff  is  entitled  to  an  additional  fee  of  the 
same  amount  upon  the  renewal.  Where  the 
sheriff  has  failed  to  arrest  the  person  against 
whom  the  writ  is  issued,  and  has  returned  the 
writ  non  est  inventus,  he  is  not  entitled  to  the 
bailiff's  fee  and  mileage  given  by  the  schedule 
for  executing  the  warrant.  Gibbon  v.  Buckley 
(24  L.  R.  I.  423)  and  Ryan  v.  Richardson  (25 
i,  L.  T.  R.  24)  followed;  Stevenson  v.  Moorhead  <Ss 
Wood  (30  I.  L.  T.  R.  139)  discussed.  Wren  v. 
Stokes  Ross,  J.,  App.,  [1897]  1 1.  R.  451, 455; 
31 1.  L.  T.  R.  94,  95 

23.  Illegal    seizure.]      An    action    was 

brought  to  recover  £50  damages  for  illegal 
seizure.  Defendant  seized  a,  cow  under  a  Civil 
Bill  decree  for  £1,  the  costs  of  which  were 
93.  8d.  The  £1  was  paid  in  May.  Prior  to  the 
costs  being  paid  the  decree  was  lodged  with  the 
sheriff.  The  costs  were  paid  subsequently  in 
June,  but  owjng  to  a  mistake  of  the  solicitor's 
clerk  the  fact  was  not  communicated  to  the 
defendant,  and  a  seizure  was  made  of  a  cow  on 
a  Saturday,  which  was  (on  communication  made 
by  plaintiff  to  defendant's  clerk)  given  back  on 
Monday.  There  was  no  evidence  of  malice  on 
part  of  defendant.  The  jury  found  for  defen- 
dant by  direction.     Gayer  v.  Sutton 

Co.  Ct.,  30  I.  L.  T.  24 

24. Landlord's  claim  for  a  year's  rent — 

9  Anne,  c.  8.]  A.  obtained  a  decree  against  B., 
and  the  sheriff  seized  B.'s  cattle  under  the  decree, 
and  removed  them  from  B.'s  premises  for  the 
purpose  of  sale.  On  the  following  day,  and 
before  sale,  the  sheriff  received  notice  from  the 
landlord  that  £10,  being  one  year's  rent,  was  due 
out  of  the  premises  from  which  the  animals 
had  been  removed.  The  sheriff  having  got  an 
indemnity  from  A.,  proceeded  to  sell,  and 
realised  £7  5s.  by  the  sale.  In  an  action  by  the 
landlord  against  the  sheriff  to  recover  £10,  the 
sheriff  counterclaimed  for  poundage,  keeper's 
fees,  and  a  sum  for  the  food  of  the  animals  : — 
Held,  that  the  landlord  could  only  recover  the 
amount  realised  by  the  sale,  and  that  the  sheriff 
was  not  entitled  to  anything  on  foot  of  his 
counterclaim.     Lord  Leitrim  v.  M'Coy 

Co.  Ct.,  29  I.  L.  T.  R.  107 

25. Landlord's  claim  lor  rent — Removal 

of  chattels  without — 9  Anne,  c.  8 — Tort — Measure 
of  damages.']  Where  cattle,  exceeding  in  value 
one  year's  rent,  were  seized  in  execution  by  a. 
special  bailiff,  who  after  notice  of  a  claim  for 
rent  by  the  landlord,  removed  them  from  the 
lands  without  paying  a  year's  rent,  and  sub- 
sequently, after  five  or  six  days,  returned  them 
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to  the  lands,  on  the  amount  of  the  claim  being 
satisfied : — Held,  by  the  Court  of  Appeal! 
(affirming  Ross,  J.),  that  the  landlord  was 
entitled  to  damages,  as  in  an  action  of  tort,. 
which  were  measured  at  the  amount  of  the  year's 
rent,  of  which  he  had  been  deprived.  Garde  v.. 
Baylor  (unreported)  followed.  Wren  v.  Stokes 
Ross,  J.,  App.,  [1902]  1  I.  R.  167, 171  ;: 
1  N.  I.  J.  R.  137 

26. Outgoing  and  incoming  sheriff — 5  <fc 

6  Wm.  IV.,  c.  56,  s.  6—27  S  28  Vict,  c.  99, 
3.  22— U  &  15  Vict.,  c.  57,  s.  150— Bights, 
duties,  and  liabilities  of  the  high  sheriff — 
Position  of  sub-sheriff.]  The  sub-sheriff  seized 
the  plaintiff's  goods  under  a  Civil  Bill  decree 
obtained  against  another  man.  The  plaintiff 
lodged  with  the  sub-sheriff  the  value  of  the 
goods,  and  issued  an  interpleader  Civil  Bill,  in 
which  he  succeeded  before  the  County  Court 
Judge,  and,  on  appeal,  before  the  Judge  of 
Assize.  After  thf  hearing  of  the  Civil  Bill, 
but  before  the  affirmance,  there  was  a  new 
high  sheriff  appointed,  but  the  same  persom 
continued  to  be  sub-sheriff  No  list  of  un- 
executed decrees  was  made  out  and  turned, 
over  on  the  coming  in  of  the  new  high  sheriff,, 
but  the  sub-sheriff  stated  that  he  treated  that 
step  as  having  been  taken  :■ — Held,  in  action' 
brought  by  the  plaintiff  to  recover  the  amount 
lodged  by  him  with  the  sub-sheriff,  that  the' 
action  was  rightly  brought  against  the  new  high 
sheriff.  M'Mnrrin  v.  Dixjti  App.,  31 1.  L.T.  R.  3 

27.  Poundage — Seizure  of  goods- — Com- 
promise between  the  execution  creditor  and  the 
debtor — Withdrawal  of  execution — Sheriff's  claim- 
to  poundage  on  the  amount  of  the  goods  seized.'] 
A.  having  lodged  a  writ  of/,  fa.  with  the  sheriff, 
and  paid  him  £10  on  account,  the  sheriff  seized, 
and  removed  goods  of  the  execution  debtor  to 
the  value  of  about  £150.  The  landlord  of  th& 
premises  thereupon  notified  the  sheriff  that  a 
year's  rent  was  due,  and  the  sheriff  wrote  to  A^ 
that  he  would  withdraw  unless  indemnified.. 
On  the  following  day  A.  and  the  execution 
debtor  made  a  compromise  by  which  the  execu- 
tion was  to  be  withdrawn  on  payment  of  flO* 
by  the  debtor,  and  the  execution  was  accordingly- 
withdrawn  : — Held,  that  the  sheriff  was  not 
entitled  to  poundage  on  the  full  value  of  the- 
goods  seized.  In  re  Thomas  ([1899]  1  Q.  B. 
460)  followed.     Bradley  v.  Hamilton 

Cir.  Cas.,  Gibson,  J.,  33  I.  L.  T.  R.  80- 

28.  RelMXTL—Writ   of  fi.  fa.— Goods   in 

hands  of  sheriff — Return  of  nulla  bona.]  Plain- 
tiff having  issued  a  writ  ot  f,.  fa.  on  the  3rd  of 
September,  1897,  the  sheriff  seized  goods,  the 
proceeds  of  which  were  exhausted  by  payment 
of  a  year's  rent  to  the  landlord  and  the  expenses 
and  amounts  due  upon  other  writs  of  fi.  fa. 
previously  delivered  to  the  sheriff : — Held,  that 
a  return  of  nulla  bona  to  the  plaintiff's  writ  was 
proper,  and  that  the  Court  will  not,  on  a  motion 
to  amend  a  return  to  a  writ  of  fi.  fa.,  inquire^ 
into  the  truth  of  the  return,  if  the  same  is  good 
on  the  face  of  it.    Dunville  &  Company  v.  Birney 

q.  B.,  33  I.  L.  T.  R.  20« 
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29.  Sale — Due    notice    of — Sale    of    a 

farm — Fi.  fa. — Landlord  purchasing.]  The 
defendant's  chattel  interest  in  a.  farm  of  489 
acres,  let  at  a  fair  rent  of  £400,  was  put  up  for 
sale  by  public  auction  by  the  sheriff,  under  a 
fi.  fa.  at  the  suit  of  the  landlord,  who  was  the 
execution  creditor.  The  sale  was  advertised 
by  public  notice  posted  on  the  farm,  in  the 
nearest  village,  and  on  the  Courthouse  at  Cork, 
33  miles  distant  from  the  farm.  The  sale  was 
held  on  August  20th,  and  the  landlord's  agent, 
who  was  the  only  bidder,  was  declared  the  pur- 
chaser for  £100.  The  arrears  of  rent  amounted 
to  £368  • — Held,  on  an  application  to  set  aside 
the  sale  on  the  grounds  of  insufficient  notice 
and  gross  undervalue,  that  the  notice  was 
sufficient,  and  that  taking  into  consideration 
the  amount  of  the  arrears,  and  that  with  the 
"winter  approaching  there  was  a  prospect  of 
more  rent  becoming  due  before  a  profit  could  be 
made  from  the  farm,  £100  was  not  an  unfair 
price  for  the  holding,  and  the  sale  should  be 
upheld.  Edge  v.  Kavanagh  (22  I.  L.  T.  624 ; 
24  L.  R.  I.  1)  distinguished.    Armytage  v.  Ladd 

App.,  33  I.  L.  T.  R.  54 

30.  Sale — Fi.  fa. — Tenancy  from  year  to 

year — Sale  of  judgment  debtor's  "  chattel  interest 
{if  any)  " — Sale  of  a  speculation — Effect  of 
existence  of  outstanding  legal  mortgage — Notice — 
Deposit  paid — "  Failure  of  consideration."]  A 
sheriflt,  under  a  writ  of  fi.  fa.,  seized  and  set  up 
for  sale  "  the  chattel  interest  (if  any)  "  of  an 
■execution  debtor  in  a  tenancy  from  year  to  year, 
giving  full  notice  to  intending  purchasers  of  the 
fact  that  it  was  alleged  that  there  was  a  legal 
mortgage  thereon  outstanding,  but  without 
inquiring  further  into  the  existence  or  validity 
of  such  alleged  mortgage.  It  subsequently  was 
proved  that  the  mortgage  was  a  valid  and  legal 
one.  The  purchaser  rescinded  before  convey- 
ance, and  brought  an  action  to  recover  the 
amount  of  his  deposit,  as  paid  upon  a  considera- 
tion that  had  wholly  failed  : — Held  (affirming 
the  Queen's  Bench  Division),  that  the  sheriff 
:Sold  a  speculation  merely,  and  that  the  plaintiff 
was  not  entitled  to  recover.  Griffin  v.  Caddel 
(I.  R.  9  C.  L.  488)  and  Kearney  v.  Byan  (2  L.  R. 
I.  61)  discussed.     Bonan  v.  King 

q.  B.,  [1894]  2  I.  B.  61  ;  28  I.  L.  T.  R.  6  ; 
App.,  [1894]  2  I.  R.  648 

31  Sale — Fieri    facias — Judgment       de 

■bonis  testatoris — Executor  de  son  tort — Chattels 
real  of  a  deceased — "  In  the  hands  of  the  defen- 
dant."] Under  a  writ  of  fi,  fa.,  founded  on  a 
judgment  de  bonis  testatoris  against  an  executor 
de  son  tort,  the  sheriff  is  authorised  to  seize  and 
sell  the  chattels  real  of  the  deceased  in  the  pos- 
session of  the  defendant.  Doherty  v.  Nelson 
Q.  B.,  [1895]  2  I.  R.  90  ;  28  I.  L.  T.  R.  146 

32.  Sale — Postponement  of — Solicitor  for 

execution  creditor — Managing  clerk — Authority.] 
Although  an  execution  creditor  or  his  solicitor, 
after  delivery  of  the  writ  to  the  sheriff,  may 
withdraw  the  execution,  or  postpone  the  sale 
of  chattels  seized  under  it,  there  is  no  implied 
power  in  the  managing  clerk  of  the  solicitor 
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to  do  so,  notwithstanding  that  the  clerk  is  left 
in  charge  of  the  solicitor's  office  and  professional 
business  during  the  temporary  absence  of  his 
employer.  Accordingly  where,  during  the 
absence  from  Ireland  of  the  solicitor  for  an 
execution  creditor,  the  managing  clerk  of  the 
creditor's  solicitor,  who  was  in  charge  of  his 
office  and  business,  required  (without  being  ex- 
pressly so  authorised)  the  sheriff  to  postpone  for 
two  days  the  sale  of  goods  seized  under  a  writ  of 
fi.  fa.,  and  the  sheriff  refused  to  do  so: — Held,  that 
the  execution  debtor  could  not  sustain  an  action 
against  the  sheriff  for  illegally  proceeding  with 
the  sale.^  Whyte  v.  Nutting  Ex.,  [1897]  2 1.  R.  241 

33. Special  bailiffs — Appointment  of,  by 

sheriff  at  plaintiff's  request — Residence  within 
county  —27  <fc  28  Vict,  c.  99,  ss.  3,  4,  5—34  <fc  35 
Vict.,  c.  99,  s.  5].  Special  bailiffs  appointed  by 
the  sheriff  at  the  plaintiff's  request  and  at  his 
.peril  to  execute  a  Civil  Bill  decree  must  reside 
within  the  county  over  which  the  sheriff  who 
appoints  them  has  jurisdiction.  S.  v.  For- 
seythe  Co.  Ct.,  36  I.  L.  T.  R.  100 

34.  — —  Sub-sheriff  —  Salary  —  Apportion- 
ment on  change  of  officer — Grand  Jury  Act,  1836 
(6  <fc  7  Wm.  IV.,  c.  116),  s.  110,  and  Schedule 
S— Apportionment  Act,  1870  (33  *  34  Vict, 
i>.  35).]  The  salary  of  a  "  sheriff  "  presentable 
under  6  &  7  Wm.  IV.,  c.  116,  s.  110,  and  Schedule 
S,  should  be  presented  to  the  sub-sheriS,  and 
not  to  the  high  sheriff.  Such  salary  is  appor- 
tionable  de  die  in  diem-  under  the  provisions  of 
the  Apportionment  Act,  1870  (33  &  34  Vict., 
c.  35).  Where  a  sub-sheriff  is  removed  from 
office  and  another  person  is  appointed  in  his 
place,  the  moiety  of  the  salary  presentable  at 
the  next  ensuing  Assizes  should  be  apportioned 
between  the  two  persons  in  proportion  to  the 
number  of  days  each  actually  served  as  sub- 
sheriff.     Be  Salary  of  Wicklow  Sub-Sheriff 

Clr.  Cas.,  Murphy,  J.,  32  I.  L.  T.  R.  104 

■  Application  to.  of   the  Public  Authorities 

Protection  Act,  1893 
See  Public  Authorities'  Protection  Act 
1893.    2. 

Civil  Bill  decree — Protection  order 

[1896]  1  I.  R.  44  ;  30  I.  L.  T.  70 
See  Bankruptcy — Arrangement.    4. 

Control  of  courthouse        34  I.  L.  T.  R.  49 

See  Courthouse. 

Expenses  ■ —  Execution  —  Bankruptcy  — 

Annulment  of  31  I.  li.  T.  R.  14 

See  Bankruptcy— Proof.    1. 

Expenses — Feeding    cattle — Subsequently 

taken  by  bankruptcy  messenger 

29  I.  L.  T.  R.  39 
See  Bankruptcy — Practice.    7. 

False    return — Re-execution    of    writ    of 

possession  30  I.  L.  T.  R.  60 
See  Practice — Execution.  13. 
Fee — Committal  order — Payment  of  con- 
dition precedent  to  discharge  of  debtor 
[1903]  2  I.  B.  557 ;  37  I.  L.  T.  R.  39 
See  Arrest  (Debtors  Act).    2. 

Interpleader  —  Costs         [1895]  2  I.  R,  400 

See  Practice — Interpleader.    9. 
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Interpleader  —  Summons  —  Non-appear- 
ance of  plaiutifi — Claimant — ITeea  and 
expenses— Costs  28  I.  L.  T.  R.  50 
See  Practice — Interpleader.    7. 

' Sale  of  tenancy  under  _/i.  fa. — Deduction  of 

arrears  of  rent  from  purchase -money 

30  I.  L.  T.  R.  28 

See  Land  Law  Acts — Sale  of  tenancy.    6. 

Seizure   by  special  bailiff — Lodgment  of 

money — Failure     to     institute     inter- 
pleader proceedings      [1905]  2 1.  R.  241 
See  Practice — Interpleader.    5. 

Warrant  to  levy  poor  rate 

[1912]  2 1.  R.  57 
See  Poor  Rate — Recovery  of.    7. 

SHiNGLK— Order  of  Board  of  Trade  prohibiting 
removal — Right  of  owner  of  foreshore — 
Jurisdiction  of  Justices 

[1914]  2  I.  R.  125 
See  Justices — Jurisdiction  (Petty  Sessions). 
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SHIP— CARGO. 

1.  -^^  Damage  to  cargo  by  perils  of  sea — 

Total  loss — Notice  of  abandonment — Marine  in- 
surance.'] The  plaintiff  effected  a  policy  of 
insurance  with  the  defendant  company  in  the 
sum  of  £250  on  a  cargo  of  potatoes  to  be  carried 
by  sea  from  Annalong,  in  the  County  of  Down,  to 
Southampton,  such  insurance  to  be  free  from 
particular  average.  The  loading,  which  com- 
menced on  January  27th,  1897,  was  completed 
on  the  18th  February,  1897.  There  was  evidence 
that  the  cargo  would  sprout  if  kept  in  the  hold 
ior  three  weeks,  even  though  unwet.  From 
adverse  weather  the  vessel  carrying  the  cargo 
had  to  put  into  several  intermediate  ports.  At 
St.  Tudwell's  Roads,  which  she  reached  on 
March  1 1th,  she  met  a  gale  which  caused  her  to 
ship  water.  The  vessel  arrived  at  Pwllheli,  North 
Wales,  no  March  18th,  the  cargo  was  examined 
and  found  to  be  sprouting  and  heated.  The 
ship,  from  the  storm,  required  some  repairs, 
■which  could  have  been  executed  in  a  short 
time,  and  the  defendants  requested  the  captain 
to  proceed  with  the  voyage,  which  he  refused  to 
do.  A  negotiation  took  place  for  the  sale  of 
the  cargo,  but  this  the  Court  held  did  not  con- 
stitute an  admission  of  liability  for  a  total  loss. 
Offers  of  £100  and  £110  were  made  for  the  cargo 
and  refused.  Ultimately  the  captain,  who 
claimed  to  retain  the  "cargo  against  freight, 
sold  the  potatoes  at  Pwllheli  for  £55,  the  pur- 
chaser making  a  large  profit  on  resale.  Formal 
notice  of  abandonment  was  given  after  the  sale, 
but  it  was  admitted  that  such  notice  was  too 
late  : — -Held  (1)  that  the  damage  to  the  potatoes 
was  not  exclusively  and  proximately  caused  by 
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perils  of  the  sea.  (2)  That  even  if  the  damage 
was  so  caused,  there  was  no  evidence  of  a  total 
loss,  actual  or  constructive.  (3)  That  even  if 
the  potatoes  if  carried  to  Southampton  would 
have  been  a  total  loss,  notice  of  abandonmenV- 
under  the  circumstances  was  necessary.  Boux  v. 
Salvador  (3  Bing.  N.  C.  266)  distinguished. 
Gunningham  v.  Maritime  Insurance  Co. 

Q.  B.,  [1899]  2 1.  R.  257 
2.  — —  Duty  of  owners  towards  Seamen — • 
Seaworthiness — Negligence  in  loading  cargo — • 
Maize  in  bulk — List  on  ship  in  a  port  during  the 
voyae  — Shifting  of  cargo — Merchant  Shipping 
Act,  1894  (57  dh  58  Vict.,  c.  60),  s.  458.]  The  C, 
a  ship  belonging  to  the  defendants,  was  chartered 
to  carry  a  cargo  of  maize  in  bulk  from  Liverpool 
to  Galway,  and  by  the  charter-party  the 
charterers  were  to  supply  sufficient  bags  fir 
stowage  of  the  cargo,  if  required.  The  cargo, 
642  tons,  was  loaded  in  bulk  under  the  direction 
of  a,  stevedore,  and  111  bags  were  placed  in 
coamings  under  the  forward  hatch.  The  G.  left 
Liverpool  on  the  12th  June,  and  arrived  in 
Lough  Swilly  at  6  a.m.  on  the  13th,  having  had 
fine  weather  all  the  way.  It  was  found  at  Lough 
Swilly  that  the  ship  had  a  list  to  port,  as  to  the 
extent  of  which  the  evidence  varied,  from  5  to  20 
degrees.  Nothing  was  done  to  correct  the  list, 
and  she  left  about  8  in  the  evening,  and  pro- 
ceeded on  her  voyage.  The  list  increased,  and 
a  gale  of  wind  having  sprung  up,  the  vessel 
foundered.  Seven  of  the  crew  were  drowned. 
In  an  action  under  Lord  Campbell's  Act  the 
jury  found  that  all  the  necessary  and  reasonable 
precautions  had  not  been  taken  to  prevent  the 
cargo  from  shifting  as  regards  bagging  and 
stowage,  and  that  the  vessel  became  unsea- 
worthy  for  the  voyage  by  reason  of  a  list  existing 
when  she  was  in  Lough  Swilly  :  that  the  list  was 
caused  by  the  cargo  shifting  by  reason  of  the 
omission  of  proper  precautions : — Held  (by 
Andrews  and  Kenny,  JJ.,  diss.  Boyd,  J.,  and  by 
the  Court  of  Appeal),  that  there  was  evidence  to 
sustain  the  verdict  that  the  cargo  was  not 
properly  loaded  at  Liverpool,  and  also  that 
there  was  evidence  to  show  that  the  ship  was  not 
seaworthy  when  she  left  Lough  Swilly.  Cun- 
ningham V.  Frontier  SS.  Co. 

K.  B.,  App.,  [1906]  2  I.  R.  12,  52 

— '^  Discharge   of — Charter-party — Custom   o 

Port  of  DubUn  [1899]  2  I.  R.  1  ; 

32  I.  L.  T.  R.  33 

See  Custom  of  Port.    2. 

Discharge    of — -Bombay    wheat — Custom 

of   Port  of    Belfast — "  Hoisting  "   or 
"whipping"        [1907]  2 1.  R.  578,  602; 
[1908]  2  I.  R,  482 
See  Custom  of  Port.    1. 

SHIP— CHARTER-PARTY. 

1. "  Cargo  to  be  taken  from  alongside, 

always  within  reach  of  ship's  tackles  " — "  Custom 
of  port  to  be  observed  " — Custom  of  Port  of  Belfast 
— Expense  of  chaining  and  rafting  timber — 
Admissibility  of  custom.]  By  a  charter-party  a 
ship  was  to  deliver  cargo,  as  customary,  at  such 
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place  as  the  consignees  might  direct,  always 
afloat ;  cargo  to  be  taken  from  alongside  at 
port  of  discharge,  always  within  reach  of  ship's 
tackles,  and  at  merchant's  risk  and  expense, 
vessel  always  lying  afloat ;  the  custom  of  each 
port  to  be  observed  in  all  cases  where  not 
specially  expressed.  The  cargo  consisted  of 
log  timber,  to  be  delivered  at  the  port  of  Belfast, 
and  a  custom  of  that  port  was  proved  to  the 
effect  that  the  delivery  of  log  timber  to  the 
consignee  was  to  be  made  after  the  ship  had 
chained  and  rafted  the  timber,  and  it  had  been 
measured  by  the  official  measurer : — Held,  that 
the  consignee,  and  not  the  shipowner,  was  liable 
to  pay  the  expense  of  such  rafting  Held  also, 
that  as  the  measuring  was  for  the  benefit  of  both 
shipowner  and  consignee,  the  latter  was  not 
entitled  to  waive  the  chaining  and  measuring 
and  insist  on  the  timber  being  delivered  log 
by  log  over  the  vessel's  side.  Northmoor  Steam- 
ship Go  V.  Harland  dk  Wolff,  Limited 

K.  B.,  [1903]  2  I.  R.  657 
2. —  Demurrage.]  A  charter  party  pro- 
vided that  a  steamer  should  proceed  with  a  cargo 
to  "  Larne  or  so  near  thereunto  as  she  may 
safely  get  on  arrival."  Twenty-four  running 
hours  were  allowed  the  charterer  to  discharge 
the  cargo.  Lay  hours  were  to  commence  from 
the  time  the  steamer  was  readj'  to  deliver,  and 
if  longer  detained  demurrage  was  to  be  paid. 
When  the  steamer  arrived  in  Lame  harbour  at 
7  a.m.  on  Sept.  19,  no  berth  was  to  be  had,  and 
the  steamer  lay  off  opposite  the  quay.  The 
master  gave  notice  to  the  charterer  that  the 
steamer  was  ready  to  deliver.  When  a  berth 
was  obtained,  the  discharge  was  commenced  and 
was  completed  at  2  a.m.  on  the  21st.  The  actual 
discharge  was  completed  within  twenty-four 
hours  -.--Held,  that  the  steamer  had  "  arrived  " 
when  she  reached  Larne  harbour,  and  that  the 
charterer  was  liable  to  pay  demurrage  in  respect 
of  nineteen  hoxu-s'  delay.  The  charter  party  pro  - 
vided  that  the  charterer  was  to  pay  all  dues  and 
duties  on  the  cargo,  and  that  the  freight  was 
to  be  paid  before  delivery  of  the  cargo  :  Held, 
that  the  cost  of  weighing  the  cargo  must  fall  on 
the  shipowner,  as  the  weighing  was  for  his 
benefit,  to  enable  him  to  calculate  the  freight. 
Best  V.  Carson 

C,  B.  A.,  Gibson,  J.,  2  N.  I.  J.  R.  211 

3. Demurrage"  Reporting  day" — Report 

to  Customs  Authorities  or  consignees? — Arrived 
vessel  —  Port  —  Stowage  —  Alleged  negligence.} 
A  vessel  with  a  cargo  of  wheat  for  the  port  of 
Cork  for  the  endorsees  of  two  bills  of  lading  was, 
according  to  the  charter-party,  to  be  discharged 
at  the  rate  of  450  tons  per  day,  Sundays  and 
holidays  excepted,  "reporting  day  not  to 
count."  By  the  charter-party  the  master  was 
required  to  report  to  charterers,  or  their  agents, 
immediately  on  arrival  of  the  vessel  at  port 
of  discharge,  and  enter  the  vessel  at  the  Custom 
House  in  their  name.  The  holders  of  bills  of 
lading  were  entitled  to  name  the  discharging 
docks,provided  they  did  so  as  soon  as  the  arrival 
of  the  vessel  was  notified  to  the  charterers' 
agents  by  the  master.    For  each  aaj  's  detention 
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beyond  the  lay  day  required  under  the  stipulated 
conditions,  demurrage  was  to  be  paid  by  the 
charters  or  their  agents  at  a  fixed  rate.  The 
wheat,  together  with  another  consignment  for 
Glasgow,  was  loaded  in  pursuance  of  directions 
given  by  the  charterers,  and  the  manner  of 
stowage  confined  the  discharge  of  the  Cork 
consignees'  part  of  the  cargo  to  two  hatches 
instead  of  from  all  the  hatches.  This  restriction 
in  the  facilities  caused  delay  in  the  discharge. 
1  he  vessel  reached  Queenstown,  within  the 
geographical  limits  if  the  port  of  Cork,  on  the 
20th  of  December,  1914  ;  and  on  the  following 
day  the  master  and  ship's  agent  reported  to  the- 
Customs  authorities  that  she  was  then  lying  at 
South  Deep-Water  Quay,  Cork,  which  as  a 
matter  of  fact  she  did  not  reach  till  the  22nd  of 
December.  On  the  latter  date  the  master 
notified  the  consignees  that  the  vessel  was 
moored  in  a  discharging  berth,  ready  to  dis- 
charge, and  that  "  reportirg  day  was  done 
yesterday  at  the  Custom  House  as  per  charter- 
party."  The  discharge  of  the  ship  began  on  the 
23rd  of  December,  and  was  not  finished  until  the 
6th  of  January,  1915.  Under  the  conditions 
prescribed  by  the  charter-party  the  discharge 
should  have  been  completed  within  eight  working 
days.  The  shipowners  brought  an  action  for 
demurrage.  Held,  that  the  vessel  did  nc  t  reach 
the  commercial  area  of  the  port  of  Cork  till  the 
22nd  of  December,  and  that  "  reporting  day  " 
in  the  charter-party  referred  to  a  report  of  th& 
vessel  to  the  consignees  as  an  arrived  vessel 
effectively  placed  at  their  disposal  and  prepared 
to  allow  discharge  ;  and  that  inasmuch  as  such 
report  was  not  made  until  the  22nd  of  December 
the  latter  day  was  excluded  from  the  number  of 
lay  days.  Held  also,  that  negligence  in  stowage- 
could  not  be  attributed  to  the  shipowners,  the 
mode  of  stowage  having  been  directed  by  the 
shippers,  who  were  entitled  to  give  such  direc- 
tions. Ohrloffv.  Briscall  (L.  R.  1  P.  C.  231)  and 
the  judgment  of  Dr.  Lushington  therein  dis- 
cussed. Larrinaga  Steamship  Company,  Limitedr 
V.  Green  &   Co.  K.  B.,  [1916]  2  I.  R.  126 

4.  Demurrage — Refusal  to  take  delivery — 

Interpretation  of  charter-party — "  As  fast  as 
captain  can  deliver" — Custom  of  Belfast  Port — 
Damages.'\  Where  a  charter-party  contained 
a  clause  that  the  'hip  was  "  to  be  loaded  and 
discharged  as  fast  as  the  captain  can  take  in 
the  cargo  and  deliver  same,"  it  was  held  that 
this  applied  to  the  rate  of  discharge,  and  not 
to  the  hours  within  which  the  discharge  was  to 
take  place.  A  consignee  under  such  a  charter- 
party  is  not  bound  to  take  delivery  after  the 
usual  working  hours,  and  if  the  shipowners 
continue  the  discharging  after  usual  hours,  and 
pay  for  it  themselves,  they  cannot  afterwards 
recover  the  amount  so  paid  from  the  consignees. 
The"  Roubaix  "  Steamship  Co.,  Ltd.,  v.  Hall 

Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  12 

5.  Exception  —  Demurrage  —  Construction 
— Stoppage  on  railways  .  .  .  or  antf 
cause  heyorul  the  present  control "  of  the  charterer)- 
— Default  of  railvuay  company  in  not  supplying 


(  2337  ) 


DIGEST  OF   CASES. 


(  2338  ) 


SHIP— CHARTER-PARTY-conimwed. 

vtaggotis.'l    By  a  chartor-party  a  slup  was  bound 
to  proceed  to  Cork  and  deliver  her  cargo  there 
"  at  a  discharging  berth  or  berths  as  ordered." 
The  charterers  were  exempt  from  liability  for 
delay  caused  by  inter  alia,  "  stoppage  on  rail- 
ways,  quarantine,   or   any   cause   beyond  the 
personal  control  o£  the  charters"     Ihe  failure 
to  discharge  the  cargo  within  the  time  allowed 
by  the  charter-party  was  due  entirely  to  the 
default  of  the  railway  company  in  not  providing 
waggons.     In  an  action  for  demurrage  : — Held, 
that  the  said  default  of  the  railway  company 
was  covered  by  the  words  "  or  any  cause  beyond 
the     personal     control     of     the     charterers." 
Hibernian  Steamship  Co.,  Ltd.,  v.  Sutlons,  Ltd. 
K.  B.,  47  I.  L.  T.  R.  39 
6. Lien  on  cargo  for  Ireight  and  demur- 
rage —Cesser  clause — Charterer's   liability — Bill 
of  lading — -Duty  of  charterer — Delay  in  sailing.'^ 
Plaintifis  were  owners  of  a  ship  which  defendant 
chartered  from  W.  to  G.    At  G.  there  was  con- 
siderable delay  in  discharging  the  cargo,  due 
indirectly     to     a     strike.     Plaintiffs     claimed 
demurrage  under  the  terms  of  the  charter-party, 
or  alternatively  against  defendant  as  holder  of 
the  bill  of  lading,  or  for  damages  for  undue 
detention  of  the  ship  at  G.     The  .charter-party 
provided  that  the  ship  was   to   have   absolute 
lieu  on  the  cargo  for  freight  and  demurrage ; 
and  also  that  the  charterer's  liability  to  any 
clause  in  the  charter  was  to  cease  when  he  had 
delivered  the  cargo  alongside  ship  : — Held,  on 
consideration  of  the  terms  of  the  charter-party 
and  the  bill  of  lading,  that  this  latter  clause  in 
the  charter-party  did  not  afford  -a,  defence  in 
law  to  the  plaintiff's  claim.    Clink  v.  Badford  <fc 
Co.  ([1891]  1  Q.  B.  625)  and  Hansen  v.  Harrold 
Bros.  ([1894]  1  Q.  B.  612)  followed.     But  held 
further,  that  as  the  plaintiffs'  claim  would  never 
have  arisen  but  for  delay  on  the  captain's  part 
in  sailing  from  W.  when  the  complete  cargo  was 
shipped,  defendant  was  not  liable.     Morgan  v. 
Clarke  Cir.  Cas.,  47  I.  L.  T.  R.  249 

7. Loss  by  excepted  peril — "  Substitute 

at  owner's  option."]  By  a  charter-party  the 
defendants,  described  therein  as  the  owners  of 
the  "  steamship  '  Kilcoan  '  (or  substitute  at 
owner's  option),"  chartered  the  "Kilcoan" 
to  the  plaintiffs  for  a  period  of  twelve  months 
to  carry  25,000  tons  of  coal  in  weekly  voyages. 
While  engaged  in  carrying  out  this  contract  the 
"  Kilcoan''  was  lost  by  a  peril  excepted  in  the 
charter-party :  — Held,  that  the  owners  were  not 
obhged  to  supply  a  substitute  vessel  to  carry  the 
remaining  cargoes  specified  in  the  charter-party. 
Alexander  King,  Ltd.,  v.  Howden  Bros. 

K.  B.,  50  I.  L.  T.  R.  27 

8. Strike  clause,  effect  of — "  Workmen 

essential  to  the  discharge  of  the  cargo,"  meaning 
of — "  Loading  "  and  "  discharge  " — Demurrage.] 
A  charter-party  contained  a  "  strike  "  clause 
providing  that  "  If  the  cargo  cannot  be  dis- 
charged by  reason  of  a  strike  or  lock-out  of  any 
class  of  workmen  essential  to  the  discharge  of 
the  cargo;  the  days  of  discharging  shall  not  count 
during  the  continuance  of  such  strike  or  lock- 
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out."  On  the  arrival  of  the  ship  at  the  port  of 
discharge,  a  strike  of  carters  was  in  existence, 
in  consequence  of  which  the  docks  had  become 
congested  ;  this  condition  of  affairs  rendered  it 
impossible  for  the  consignee  to  accept  delivery 
of  the  cargo,  there  being  neither  space  for  the 
cargo  in  the  docks  nor  means  of  taking  it  away 
when  tendered  over  the  ship's  rail : — Held  that 
the  carters  in  these  circumstances  were  not  a 
"  class  of  workmen  essential  to  the  discharge  " 
within  the  meaning  of  the  clause.  JHeld  also, 
that  "  discharge  "  is  a  joint  act  necessitating 
co-operation  on  the  part  of  the  ship  and  the 
receiver  of  the  cargo,  and  that  the  obligation  of 
the  ship  under  this  term  is  fulfilled  when  its 
crew  or  its  stevedore's  men  are  in  a  position  to 
offer,  and  do  offer,  delivery  to  the  consignee 
over  the  ship's  side.  Langham  Steamshij) 
Co.  V.  Gallagher  [1911]  2  I.  R.  348 

SHIP— FACTORY. 

Factory  and  Workshop  Act,  1901(1  Edw.  VII., 
u.  22),  ss.  79,  84,  104 — Regulations  of  Secretary 
of  State  imposing  obligations  on  owner  of  ship — 
Ultra  vires — Power  of  Court  to  question  validity 
of  regulations  —  Fatal  accident  —  Negligence.] 
Section  79  of  the  Factory  and  Workshop  Act, 
1901,  provides  that  where  the  Secretary  of  State 
is  satisfied  that  any  manufacture,  machinery, 
plant,  process  or  description  of  manual  labour 
used  in  factories  is  dangerous  to  life  or  limb, 
he  may  certify  it  to  be  dangerous,  and  thereupon 
may,  subject  to  the  provisions  of  the  Act,  make 
such  regulations  as  appear  to  him  to  be  reason- 
ably practicable,  and  to  meet  the  necessity  of 
the  case.  By  section  84  the  regulations  are  to  be 
laid  before  both  Houses  of  Parliament,  and  if 
either  House  within  forty  days  resolve  that  all  or 
any  of  the  regulations  ought  to  be  annullfid>  the 
regulations  shall,  after  the  date  of  the  resolution, 
be  of  no  effect,  without  prejudice  to  the  vaUdity 
of  anything  done  in  the  meantime  thereunder. 
Section  104  (1)  enacts  that  the  provisions  of 
the  Act  with  respect  to  (inter  alia)  dangerous 
trades  "  shall  have  effect  as  if  every  dock, 
wharf,  quay,  and  warehouse,  and  all  machinery 
or  plant  used  in  the  process  of  loading  or  un- 
loading or  coaling  any  ship  in  dock,  harbour, 
or  canal  were  included  in  the  word  '  factory,' 
and  the  purpose  for  which  the  machinery  or 
plant  is  used  were  a  manufacturing  process ;  and 
as  if  the  person  who  by  himself,  his  agents  or 
workmen,  uses  any  such  machinery  or  plant  for 
the  before-mentioned  purpose  were  the  occupiers 
of  the  premises ;  and  for  the  purpcso  of  the, 
enforcement  of  these  provisions  the  person 
having  the  actual  use  or  occupation  of  a  dock, 
wharf,  quay,  or  warehouse  or  of  any  premises 
within  the  same  or  forming  part  thereof,  and  the 
person  so  using  such  machinery  or  plant  shall  be 
deemed  to  be  the  occupier  of  a  factory."  Sub- 
section (2)  enacts  that  for  the  purposes  of  the 
section  the  expression  "plant"  includes  any 
gangway  or  ladder  used  by  any  person  to  lo^d, 
unload,  or  coal  a  ship.  The  Secretary  of  State, 
purporting  to  act  under  the  powers  conferred  on 
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him  by  the  statvite,  had  certified  the  processes 
of  loading  and  unloading  any  ship  in  any  dock, 
harbour,  or  canal  to  be  dangerous,  and  had  in 
the  year  1904  made  regulations  which  provided 
that  it  should  be  the  duty  of  the  owner,  master, 
or  officer  in  charge  of  a  ship  to  comply  with  Part 
II.  of  the  Regulations.     One  of  the  Regulations 
in  Part  II.  provided  that  if  a  ship  w?is  lying  at 
a  wharf  or  quay  for  the  purpose  of  loading  or 
unloading,  there  should  be  means  of  access  for 
the  use  of  persons  employed  at  such  times  as 
they  have  to  pass  from  the  ship  to  the  shore,  or 
from  the  shore  to  the  ship,  as  follows  : — Where 
a  gangway  is  reasonably  practicable,  a  gangway 
not  less  than  twenty-two  inches  wide,  properly 
secured  and  fenced.     The  defendants  were  the 
owners  of  a  ship  lying  in  a  river  and  discharging 
a  cargo  at  a  quay.    The  plaintiff  brought  an 
action  against  the  defendants  under  the  Fatal 
Accidents  Act,  1846,  claiming  damages  arising 
from  the  negligence  and  breach  of  statutory  duty 
of  the  defendants  in  not  providing  proper  means 
of  access  to  the  defendants'  ship,  whereby  the 
plaintiff's  son  was  killed.     The  deceased  had 
been  hired  by  a  stevedore  employed  by  the 
consignees  of  the  cargo  to  unload  the  ship,  and 
was  drowned  in  the  course  of  the  unloading. 
Access  to  the  ship  from  the  quay  was  by  means  of 
a  ladder,  admittedly  in  »  dangerous  condition 
when  the  accident  occurred.      The  jury  found 
that  it  was  reasonably  practicable  to  employ  a 
gangway  as  a  means  of  access  from  the  shore  to 
the  ship ;   that  the  cause  of  the  death  of  the 
deceased  was  the  non-user  of  a  gangway  in 
accordance   with   the  statutory  requirements  ; 
that  the  direct  cause  of  the  occurrence  was  the 
neglect  of  the  defendants  to  provide  a  reasonably 
secure  and  safe  means  of  access  to  the  ship ; 
and  they  assessed  damages  for  the  loss  sustained 
by  the  plaintiff  : — Held,  by  the  Court  of  Appeal, 
affirming   the   decision   of  the   King's    Bench 
Division  (PaUes,  C.B.,  and  Gibson,  J. ;  Cherrry, 
L.C.J.,  dissenting),  that  the  regulation  in  ques- 
tion imposing  obUgations  on  the  owner  of  a  ship 
was  ultra  vires  and  void,  and  that  the  defendants 
were  entitled  to  judgment.      Held  also,  that  it 
was  competent  for  the  Court  to  question  the 
validity  of  the  regulations.     Institute  of  Patent 
Agents  v.  Lockwood  ([1894]  A.  C.  347)  distin- 
guished.   Decision  of  Court  of  Appeal  in  Ireland 
([1916]  2  I.  E.  200,  241)  declaring  regulations 
made   by   Home  Secretary  to   be   ultra  vires 
reversed  by  the  House  of  Lords  (Lord  Pinlay, 
C,   Lord  Atkinson,   and  Lord  Parker ;   Lord 
Parmoor    and    Lord     Wrenbury     dissenting). 
Machey,  Appellant  ;   Monks  {Preston),  Limited, 
Respondents    K.B.,  App.,  [1916]  2 1.  B.  200,  241 ; 
H.  L.,  [1917]  2  I.  R.  622  ;  52  I,  L.  T.  R.  13 
[And  1918,  A.C.  59.] 

SHIP— NECESSARIES. 

1. Hauling  of  yMloA  —  Admiralty  (Ir.) 

Act,  1867,  30  &  31  Via.,  c.  114,  s.  31— 
Improper  arrest  —  Costs.]  Hauling  up  and 
storing  a  yacht  for  the  winter  and  the  work 
incidental  thereto,  not  being  services  rendered 
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in  contemplation  of  a  voyage  the  yacht  is 
about  to  engage  in,  are  not  "  necessaries " 
within  the  meaning  of  the  Admiralty  (Ire- 
land)  Act,  1867,  s.  31.  Where  a  plaintiff,  in 
an  action  in  rem,  does  not  show  affirmatively 
to  the  satisfaction  of  the  Court  that  he  could  not 
without  arrest,  have  got  bail  for  the  sum  in 
which  the  suit  was  instituted,  he  is  liable  to  be 
condemned  in  costs  and  damages  Quaere, 
whether  a  finding  on  this  point  is  open  on 
appeal.  Cummins  v.  Carry  ("  The  Chiripa  ") 
Co.  Ct.,  29 1.  L.  T.  R.  144;  Ad.,  30 1.  L.  T.  R.  83 
2.  — —  Registered  owner — 30  tb  31  Vict., 
c.  114,  s.  31.]  A  suit  for  necessaries  suppUed  to 
a  ship  before  the  defendant  was  registered 
owner  was  dismissed.    Flack  v.  Thorsen 

Ad.  (Local),  30I.L.T.R.116 

SHIP— PILOT. 

Compulsory  pilotage  —  Merchant  Shipving 
Act,  1854,  17  <fc  18  Vict.,  c.  10*,  s.  .^88— 
Dublin  Port  and  Docks  Act,  1869.]  In  an 
action  for  damage  by  coUision,  the  defendants 
pleaded  that  their  vessel  was  in  charge  of  a 
duly  qualified  pilot,  and  that  his  employ- 
ment was,  by  law,  compulsory.  It  was  proved 
that,  at  the  time  of  the  collision,  no  look-out  was 
kept,  and  that  the  anchor  was  not  properly  let 
go : — -Held,  that  although  the  initial  cause  of 
the  collision  was  owing  to  the  fault  of  the  pilot, 
yet  the  want  of  a  look-out  and  the  improper 
manner  in  which  the  anchor  was  let  go  contri- 
buted to  the  collision ;  that  the  pilot  was  not 
solely  to  blame,  and  that  therefore  the  defen- 
dants were  liable  for  the  damage  caused.  The 
"  Lord  O'Neill"  Ad.,  28  I.  L.  T.  R.  10 

SHIP. 

Arrest — In     default     of     bail — Onus     of 

showing  necessity  of — Costs 

29  I.  L.  T.  R.  144  ;  30  I.  L.  T.  R.  83 
;Sfee  Ship — Necessaries.    1. 

Collision — ^Action   for   damages — Transfer 

to  Admiralty  Side      [1912]  2  I.  R.  147 
See  Practice  (Admiralty).    1. 

Collision  [1904]  2  I.  R.  129 

See  Collision  at  Sea. 

Damage  from  obstruction  in  bed  of  tidal 

river — ^Wharfowner,    whether    respon- 
sible for  [1904]  2 1.  R.  445, 464  ; 
38I.L.T.R.54;   4N.I.J.R.56 
See  Negligence.    53. 

Order  appointing  receiver — Wiuding.up — 

Secured  creditor         [1896]  1 1.  R.  29  ; 
30  I.  L.  T.  70 
See  Company — Winding-up.    14. 

Owner   and   master — Crew — Contract    of 

service  [19131 2 1.  R.  385  ; 

47  I.  L.  T.  R.  155 
See  Workmen's  Compensation.    P7. 

Repair  of,   in   floating   dock — ^Factory — 

Workmen's  Compensation  Act,  1897 

33  I.  L.  T.  R.  123 
See  Workmen's  Compensation.    98. 

What  is — Hulk  for  storing  ice 

34  I.  L.  T.  R.  29 
See  Practice  (Admiralty).    5. 
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SHIPOWNER — Liability  for  medical  expenses 
incurred  for  services  to  injured  seaman 
45  I.  L.  T.  R.  188 
See.  Seaman — Medical  Expenses. 

SHIPPING — Maritime  lien— Wharfinger's  appli- 
cation for  lien  16  I.  C.  L.  R.  182 
See  Lien.     1. 

SHOOTING. 

Right  of — ReseTVation — Grant  of  sporting  rights 
— Profit  a  prendre — Landlord  and  tenant— Agree- 
ment not  under  seal.]    By  agreement  in  writing 
not  under  seal,  dated  30th  July,  1898,  Lord  C. 
agreed  to  let  to  the  plaintiffs  part  of  the  lands 
of  B.  and  0.,  reserving,  except  as  thereinafter 
provided,  the  exclusive  right  to  game  and  the 
exclusive  right  of  shooting  upon  the  demised 
premises,  for  one  year,  from  1st  May,  1898,  and 
so  on,  from  year  to  year,  till  the  letting  should  be 
determined,  at  the  yearly  rent  of  £45 ;    and 
further  agreed  that  the  plaintifis  should,  for 
the  term  of  ten  years  from  the  date  of  the  agree- 
ment, have  the  right  of  shooting  over  all  the 
land*  of  B.  and  C,  and  full  authority  to  use 
proper  means  for  the  preservation  of  the  game 
on  the  said  lands.    The  lands  (of  which  Lord  G. 
was  owner  in  fee)  consisted  mainly  of  mountain 
in  his  occupation,  and  also  of  holdings  in  the 
occupation  of  yearly  tenants.       These  tenants 
held  under  agreements  in  writing,  not  under  seal, 
made  in  1868,  which  gave  them  the  right  of 
grazing  on  the  mountain,  and  reserved  to  the 
landlord  the  exclusive  right  to  the  game,  and  the 
exclusive  right  of  shooting  and  sporting.     Some 
of  these  tenants  (together  with  the  other'persons 
living  in  the  neighbourhood)  interfered  with  the 
plaintiffs'    shooting    on    the   mountain.      The 
plaintiffs  brought  an  action  for  an  injunction 
to  restrain  them  from  interfering  with  their 
right  of  shooting.      It  was  contended  on  behalf 
of  the  defendants — (1)  that  the  right  of  shooting 
over   the   tenants'    holdings    was   not    vaUdly 
reserved  to  Lord  C,  as  the  agreements  were  not 
under  seal;  (2)  that  the  agreement  made  between 
Lord  C.  and  the  plaintiffs,  not  being  under  seal, 
was  iuvaUd  as  regards  the  sporting  rights :  — 
Held  (1)  that  the  right  of  shootrag  was  validly 
reserved ;    (2)  that  the  grant  of  the  right  of 
shooting  was  not  a  mere  licence,  but  a  demise 
of  a  profit  a  prend/re,  and  that  the  agreement 
was  vaUd.     Radcliff  v.  Hayes 

M.  R.,  [1907]  1 1.  R.  101 

Reservation    of,    to     lessor,    his     heirs 

Etnd  assigns,  and  his  and  their  atten- 
dants,   gamekeepers,    and   servants — 
Licence  to  stranger 
[1898]  2  I.  R.  641  ;  32  I.  L.  T.  R.  168 
See  Landlord  and  Tenant — Lease.    57. 

SHOP. 

Shop  assistant  —  Retail  trade  —  Coal  tmr- 
cTmnt — Branch  office — No  goods  kept  upon  the 
premises — Shops  Act,  1912  (2  Oeo.  V.,  c.  3), 
s.  19  (1).]  The  word  '•  shop  "  in  s.  19  (1)  of  the 
Shops  Act,  1912,  has  an  extended  and  artificial 
meaning  that  goes  beyond  the  popular  and 


SHOP— coreiimited. 

recognised  meaning  of  the  word.  A  coal 
merchant's  branch  of&ce,  in  which  no  coal  is 
kept  and  only  orders  are  dealt  with,  is  a"  shop," 
and  the  attendant  in  it,  who  takes  the  orders,  is  a 
"  shop  assistant "  within  the  meaning  of  that 
subsection.     WailaceT.  Dixon 

K.  B.,  [1917]  2 1.  R.  238  ;  51  I.  L.  T.  R.  49 

Exposing   goods    outside — Dublin    Police 

Act,  1842  31 1.  L.  T.  R.  153 

See  Footway. 

Separation  from  public-house 

[1910]  2  I.  R.  200  ;  44  I.  L.  T.  R.  60 
See  Licensing  Acts— Licensing  Certificate. 
40. 

stall  in  market — -Municipal  franchise 

[1894]  2  I.  R.  346 
See  Municipal  Corporation — Burgess.    1. 


SHOP  ASSISTANT 
See  Shop. 


[1917]  2  I.  R.  236  ; 
51  I.  L.  T.  R.  49 


SHOPS  ACT,  1912. 

Bank  holiday  —  Christmas  Day  —  Week-day — 
Two  bank  holidays  in  one  week — Statute — Con- 
struction— Words  in  singular  not  read  as  includ- 
ing plural — Interpretation  Act,  1889  (52  <fc  63 
Vict.,  c.  63)  s.  1  (1)  (6)— 2  Geo.  V.,  c.  3,  «.  1  (1).] 
Section  1  (1)  of  the  Shops  Act,  1912,  enacts  that 
on  at  least  one  week-day  in  each  week  a  shop 
assistant  shall  not  be  employed  about  the 
business  of  a  shop  after  half-past  one  o'clock  in 
the  afternoon ;  provided  that  this  provision 
shall  not  apply  to  the  week  preceding  a  bank 
holiday  if  the  shop  assistant  is  not  employed  on 
the  bank  holiday,  and  it  on  one  week-day  in  the 
following  week  in  addition  to  the  bank  holiday 
the  employment  of  the  shop  assistant  ceases  not 
later  than  halt-past  one  o'clock  in  the  afternoon. 
H.  was  employed  as  an  assistant  in  the  appellants' 
shop  on  each  week-day  of  the  week  ending 
Saturday,  the  21st  December,  after  halt-past  one. 
In  the  following  week  he  was  not  employed  on 
Christmas  Day  or  the  day  following,  but  was 
employed  on  every  other  week-day  of  that  week 
after  half-past  one  in  the  afternoon.  The 
appellants  were  charged  on  summons  with  hav- 
ing failed  to  comply  with  section  1  of  the  Shops 
Act,  by  employing  H.  for  every  day  of  the  week 
ending  21st  December,  after  the  hour  of  half 
past  one  in  the  ^.fternoon.  Held,  it  being 
assumed  that  Christmas  Day  was  a  bank  hoUday 
within  the  meaning  of  the  Act,  that  the  expres- 
sion "  bank  hohday  "  in  sub-section  1  of  section  1 
must  be  read  in  the  singular  only ;  that  the 
expression  "  week-day "  was  used  in  contra- 
distinction to  Sunday,  and  not  to  holiday  ;  and 
that  therefore  the  case  came  within  the  proviso 
in  sub-section  1,  and  the  appellants  could  not 
be  convicted  of  the  offence  charged.  Qucere, 
Is  Christmas  Day  a  bank  hohday  within  the 
meaning  of  the  Shops  Act,  1912  ?  Todd, 
Burns  &  Co.,  Ltd.,  AppeXlanis ;  Corporation  of 
Dublin,  Bespondenta  K.  B.,  [1913]  2  I.  R.  397  ; 
47  I.  L.  T.  R.  157 
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SHORE — ^Kemoval  of  shingle  —  Prohibition  by 
Board  of  Trade — Right  of  owner  of 
foreshore — Jurisdiction  of  Justices 

ri914}  2  I.  R.  125 
See  Justices — Jurisdiction  (Petty  Sessions). 
88. 

SICKNESS  BENEFITS  —  National  Insurance  — 
Employment  under  Local  Authority 
[19151  1  I.  R-  79 
See  National  Insurance.    13: 

SIDESMEN — Election    of — Proprietary    church 
[1914]  1  I.  R."  321,  344 
See  Ecclesiastical  Law.    1. 

SIGNATURE. 

Claim  by  voter — Name  on  list 

[1894]  2  I.  R.  129 
<See   Parliament— Franchise.    124. 

Consent — Urban  council — Seal 

1  N.  I.  J.  R.  162 
See  Practice — Consent.    3. 

Date  of — Presumption — Burden  of  proof 

[1895]  2  I.  R.  544  ;  29  I.  L.  T.  R.  20 
See   Parliament— Francliise.    126. 

Justices— Order— Public  Health  Act,  1878 

[1905]  2 1.  R.  648 
See  Justices— Jurisdiction  (Petty  Sessions). 
80. 

Justices— Order  [1908]  2  I.  R.  285 

See  Local  Government — Roads.    18. 

To  householder's  certificate  for  renewal  of 

licence  [1917]  2  I.  R.  347  ; 

51  I.  L.  T.  R.  142 
See  Licensing  Acts — Licensing  Certificate. 
56. 

WiU         [1905]  2  I.  R.  612;  39 1.  L.  T.  205 

See     Probate    (and     Administration)  — 
Execution  of  Will.    8. 

Witness  to  will — Position 

[1907]  2  I.  R.  480  ;  41  I.  L.  T.  R.  123 
See  Probate  (and  Administration) — Execu- 
tion of  Will.    2. 
SIMILARITY— Label— Trade  Mark 

[1908]  1  I.  R.  43,  73,  466;  42  I.  L.  T.  R.  169 

See  Trade  Mark.    5. 

SINGULAR — ^Words  in,  not  read  as  including 

plural  [1913]  2  I.  R.  397; 

47  I.  L.  T.  R.  157 

See  Shops  Act,  1912. 

SITE  VALUE. 

—  [1916]  2  I.  R.  175 

See  Revenue — Undeveloped  Land  Duty. 

SLANDER. 

See  Defamation— Slander. 
— —  Admission    of    illegal    evidence — General 
Order  XXXIX.,  r.  7 
[1905]  2  I.  R.  525,  530  ;  39  I.  L.  T.  R.  193 
See  Practice — New  Trial.    1. 
Grave  misconduct  in  course  of  employ- 
ment imputed  [1911]  2  I.  R.  469; 
45  1.  L.  T.  R.  71 
See  Practice — Remitting.    66. 
— —  Justification — Plea    of    fair    comment — 
Discovery  [1913]  2  I.  R.  313 
See  Practice — Discovery.    7. 


ShKimER— continued. 

Privilege  —  Innuendoes  —  Inconsistent 

findings  [1908]  2  I.  R.  521,  581 

Sea.  Practice — New  Trial.    6. 

SLANDER  OF  TITLE— Particulars 

[1896]  2  I.  R.  35  ;  29  I.  L.  T.  571 
See  Practice — Particulars.    15. 

SLAUGHTER-HOUSE. 

License  3  N.  I.  J.  R.  299 

See  Justices — Jurisdiction- Petty  Sessions. 
43. 

Unsound  meat — Possession 

[1908]  2  I.  R.  234  ;  41  I.  L.  T.  R.  227 
See  Public  Health  Acts.    15. 

SLIP— Order— Amendment        [1914]  1  I.  R.  73 
See  Practice— Amendment.    2. 

SMALL  DEBTS. 

Rent  —  Distress  Warrant  —  Smajl  Debts  Actr 
(22  Vict.,  V.  14),  s.  5 — Execution  of,%y  police — • 
Constabulary  {Ireland)  Act,  1836  (6  <fc  7  Wm.  IV., 
c.  13),  s.  15 — Petty  Sessions  (Ireland)  Act,  1851 
(14  <fc  15  Vict.,  c.  93),  s.  25.]  Where  a  decree 
for  rent  is  obtained  under  the  Small  Debts  Act 
(22  Vict.,  c.  14),  and  the  warrant  is  addressed  to 
the  constabulary,  the  latter  are  bound  to 
execute  the  warrant,  notwithstanding  the  pro- 
visions of  section  15  of  the  Constabulary  (Ireland) 
Act,  1836,  prohibiting  the  constabulary  from 
levying  rents  by  distress.  So  held  by  the  Court 
of  Appeal,  affirming  the  decision  of  the  King's 
Bench  Division.  Bex  {Whiteside)  v.  Justices  of 
Belfast,  46  L  L.  T.  R.  88,  followed.  B.  {Letler- 
kenny  Bural  District  Council)  v.  Began 

K.B.,App.,[1916]  2  I.  R.  393, 397; 
50  I.  L.  T.  R.  IS 

SMALL    DEBTS    ACT— Distress    warrant— To 
whom  addressed         46  I.  L.  T.  R.  88 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   118. 

SMALL  PENALTIES  (IR.)  ACT,  1873. 

See  Justices — Jurisdiction  (Petty  Sessions). 
34,  36,  37. 

SMALLPOX  HOSPITAL— Residentiadisl  trict— 
Alleged  nuisance  [1904]  1 1.  R.  161>  171 
See  Nuisance.    11. 

SMALL  TENEMENT  —  Ejectment  —  Summons 
by  one  joint  owner — Necessity  for 
demand  and  refusal  of  possession 

[1913]  2  I.  R.  381 
See  Justices  —  Jurisdiction    (Petty  Ses- 
sions).   46. 

SOCIETY. 

Horse  show  —  Membership  —  Besignation.] 
Where  the  rules  of  a  society  lay  down  that 
all  members  must  send  in  written  notice  of  their 
resignation: — Held,  that  mere  non-participation 
in  the  working  of  the  society  will  not  relie'V^e  a 
person  from  membership.  Limerick  Horse  Sliow 
Society  y.  Byan  Co.  Ct.,  31  I.  L.  T.  215 
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SOLDIER. 

Franchise  —  Married    officers    and    non- 
commissioned officers  living  in  barracks 
[1914]  2  I.  R.  432 
See  Parliament — Franchise.    174. 

Maintenance  in  district  lunatic  asylum 

[19081 1 1.  R-  21,  31  ; 
39  I.  L.  T.  R.  98  ;    40  I.  L.  T.  R.  32 
See  Lunatic.    2. 

Probate  of  will  of  41  1.  L.  T.  R.  160 

See  Probate  (and  Administration) — Grant 
of  Probate.    23. 


SOLICITOR. 

Col. 

Apprentice     -        .        .        . 

2345 

Bill  of  Costs — 

(a)  General 

-    2346 

(b)  Remuneration  Act 

-    2387 

Cektii?ioate    • 

-    2397 

Dtjties 

-     2398 

Liability 

2399 

Lien 

■     2401 

Misconduct^   - 

2407 

Readmission  - 

2408 

Retalneb 

2408 

Right  op  Audience 

~     2410 

Strikincs  off  the  Roll  - 

2411 

Suspension 

2411 

Unqualified 

2412 

Witness 

2412 

SOLICITOR— APPRENTICE. 

1. Affidavit  of  having  served  apprentice- 
ship— Death  of  solicitor  to  whom  he  wai  bound.} 
Where  the  solicitor  to  whom  an  apprentice  had 
been  bound  had  died,  the  affidavit  of  having 
served  the  apprenticeship  was  allowed  to  be 
made  by  his  managing  clerk.  Be  MacNamara 
C,  34  I.  L.  T.  63 

2. Application  to  shorten  apprentice- 
ship.] Circumstances  which  the  Lord  Chancellor 
refused  to  consider  special  circumstances  with 
a  view  to  shortening  the  term  of  apprentice- 
ship.    Be  Quaid  C,  30  I."  L.  T.  48 

3.  — —  Application  to  shorten  apprentice- 
ship— Three  years — Shnrthand  writer,']  The  Lord 
Chancellor  refused  to  admit  an  apprentice  who 
had  only  served  three  years,  and  who  had  only 
been  employed  prior  thereto  as  a  shorthand 
writer  in  a  solicitor's  office.     In  re  Gore 

C,  28  I.  L.  T.  385 

4. Delivering  lectures.]     An  apprentice 

who  had  gained  a  senior  scholarship  in  the 
Queen's  College,  Belfast,  which  obliged  him  to 
deliver  certain  lectures  each  week,  was  per- 
mitted to  do  so.     Be  Archer 

0.,35LL.T.6I;  1N.I.J.R.73 

5.  ■ Enrolment  of  indentures — 29    <fc  30 

Vict.,  c.  84,  s.  29.]  Leave  granted  to  enter 
indentures  of  apprenticeship  with  the  Registrar 
of  the  Incorporated  Law  Society  after  the  time 
for  so  doing  had  elapsed.     Be  Grimes 

C.,31LL.T,537 

6. Having  acted  as  licensed  publican 

during  apprenticeship.]  A  solicitor's  apprentice 
who  had  acted  as  a  publican— owing  to  family 
reasons — was,  on  assigning  his  interest  in  the 


SOLICITOR— APPRENTICE— co»!«feMcd. 

premises  and  transferring  the  licence,  required 
to  serve  four  additional  months  (over  the  five 
years)  as  apprentice.    Be  Marshall 

C.,34I.L.T.lll 

7.  Holding  office  as  commissioner  loi 

oaths  and  land  agency.]  A  managing  clerk  to 
a  solicitor  had  acted  as  commissioner  for  ad- 
ministering oaths,  and  had  two  small  land 
agencies.  He  was  allowed  to  continue  there  as 
an  apprentice.     Be  Orr  C,  34  I.  L.  T.  63 

8. Holding  office  as  commissioner  toi 

oaths  and  notary  public — Terms — Change  in  the 
tow— 61  *  62  Vict.,  o.  17,  6.  25  (2).]  The 
applicant,  who  previous  to  having  become  an 
apprentice  in  October,  1898,  had  been  appointed 
a  commissioner  for  taking  affidavits  and  also  a 
notary  public,  was  permitted  by  the  Lord 
Chancellor,  under  the  Solicitors  Act,  1898,  to 
continue  to  hold  those  offices  during  his  ap- 
prenticeship, the  solicitor  to  whom  he  was  bound 
consenting,  and  the  apphcant  undertaking  not 
to  practise  as  a  conveyancer  during  his  appren- 
ticeship.    Be  M'Keown  C,  33  I.  L.  T.  57 

9. Law  Society's  Committee — Powers  p/ 

— Appeal  from.]  No  appeal  lies  to  the  Lord 
Chancellor  from  a  finding  of  the  Jjicorporated 
Law  Society  under  section  16  of  the  Solicitors 
(Ireland)  Act,  1898.  In  re  O'Shea,  a  Solicitor's 
Apprentice  C,  42  I.  L.  T.  R.  154 

10. Lodging  indentures  with  Registrar.] 

Where  through  inadvertence  the  indentures, 
which  had  been  duly  enrolled,  were  not  pro- 
duced to  the  Registrar  of  the  Incorporated  Law 
Society  within  the  time  limit,  the  Lord  Chancellor 
allowed  the  term  of  apprenticeship  to  date  from 
their  execution.     Be  Kelly 

C.,35LL.T.142;   1N.LJ.R.140 

11. Lodging  indentures  with  Registrar — 

Date  from  which  apprenticeship  to  run,]  Where 
by  an  oversight  the  indentures,  duly  enrolled, 
had  not  been  produced  to  and  entered  with  the 
Registrar  of  the  Incorporated  Law  Society  for 
over  six  months,  the  Lord  Chancellor  allowed  the 
apprenticeship  term  to  date  from  the  date  of 
enrolment.     Be  Hayes  C,  32  I.  L.  T.  94 

12. Preparing  pupils  lor  examination.] 

An  apprentice  was  permitted  to  prepare  pupils 
for  examination  after  office  hours.     Be  Byan 

C,  34  I.  L.  T.  303 

13. Presiding  officer  at  election.]    An 

apprentice  was  allowed  to   be  admitted  not- 
withstanding the  fact  that  he  had  acted  as 
presiding  officer  at  an  election.     Be  Williams 
C„  34 1.  L.  T.  321 

SOLICITOR— BILL  OF  COSTS, 

(a)  General. 
1. Action  for  money  paid — "Money  re- 
covered "  in  an  action — Parties  resident  in  same 
Civil  Bill  jurisdiction.]  Action  by  a  solicitor 
for  the  costs  of  an  action.  Judgment  for  the 
plaintiff  subject  to  taxation.  The  solicitor  had 
employed-  a  valuator  in  the  original  action,  and 
had  made  himself  responsible  to  the  valuator 
for  his  remuneration,  but  had  not  paid  same 
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SOLICITOR— BILL  OF  COSTS  (General)— con. 
before  suing  his  client  on  the  bill  of  costs.  The 
client  then  paid  the  valuator : — Held,  that  the 
moneys  paid  by  the  cUent  should  be  treated  by 
the  taxing  officer  as  "  recovered  in  the  action." 
ScoUv.M'Dade        Q.B.,App.,32 1.L.T.R.51,89 

2. Action  lor  wrong  not  disconnected 

with  contract — Railway  compa/ny — Passenger — 
Personal  in,jury — Negligence  of  company's  ser- 
vants— Common  Law  Procedure  Act,  1853,  s. 
243 — Common  Law  Procedure  Act,  1856,  *.  97 — ■ 
Jvdicature  Act,  n.  53 — G.  0.  LXV.,  r.  4.]  In  an 
action  against  a  railway  company  for  personal 
injury  the  statement  of  claim  alleged  that  the 
plaintiff  suffered  damage  from  the  defendants' 
negUgence  in  carrying  the  plaintiff  as  a  passenger 
by  railway,  causing  personal  injuries  to  the 
plaintiff : — Held,  that  the  action  was  not  for  a 
wrong  disconnected  with  contract.  Meegan  v. 
Belfast  and  County  Down  Railway  Company 

App.,[1897i2I.R.572 

3. Action   of   contract   where   plaintiff 

recovers  less  than  £20 — Plaintiff's  costs  of  un- 
successful motion  to  set  aside  judgment  by  de- 
fault— Taxation  (party  and  parly) — Common  Law 
Procedure  Act,  1853,  s.  243— A  S.  C,  Order 
LXV.  (1893),  r.  3.]  Section  243  of  the  Common 
Law  Procedure  Act,  1853 — ^providing  that 
where  a  plaintiff  in  an  action  of  contract  re- 
covers (exclusive  of  costs)  less  than  £20,  he  shall 
not  be  entitled  to  more  than  one-half  the 
ordinary  costs — does  not  apply  to  the  costs  of 
a  motion  to  set  aside  a  judgment  by  default. 
Where  such  motion  has  been  refused  with  costs. 
Spencer  v.  Hayes  dh  Co.      Q.  B.,  [1894]  2  I.  R.  14 

4. Action  of  detinue — Certificate  of  judge 

at  the  trial — Or.  LXV.,  r.  3.]  In  an  action  of 
detinue  in  which  the  plaintiff  obtained  judg- 
ment for  the  return  of  certain  title  deeds,  and 
sixpence  damages  for  the  detention  of  same, 
the  presiding  judge  refused  to  certify  under 
Or.  LXV.,  r.  3,  that "  the  action  was  brought  for 
the  purpose  of  trying  a  right  to  property  more 
extensive  than  the  sum  sued  for."  Upon 
taxation  of  costs  the  Taxing  Master  only  allowed 
plaintiff  one-half  the  costs  of  action : — Held, 
that  plaintiff  was  entitled  to  full  costs  of  action, 
as  an  action  of  detinue  for  the  recovery  of  a 
specific  document  or  article,  and  damages 
for  detention  thereof,  does  not  come  within 
Or.  LXV.,  r.  3.  Bradley  v.  Archibald  (un- 
reported, Q.  B.  D.,  December,  1897)  followed. 
Donnelly  v.  Donnelly       Q.  B.,  33  I.  L.  T.  R.  9 

5. Action  on  bill.]    A  soUcitor  who  has 

deUvered  his  bill  of  costs  may  obtain  leave  of 
the  Court  under  section  2  of  the  Legal  Practi- 
tioners (Ireland)  Act,  1876,  to  issue  a  writ  for 
the  recovery  of  such  costs  notwithstanding  that 
the  period  of  a  month  has  not  expired  from  the 
date  of  the  delivery  of  the  bill,  on  proof  to  the 
satisfaction  of  the  judge  that  the  party  charge- 
able is  about  to  quit  Ireland.  The  Statute  Law 
Revision  Act,  1883  (46  &  47  Vict.,  c.  49),  though 
repealing  section  2  of  the  Legal  Practitioners 
(Ireland)  Act,  1876,  preserves  the  established 
jurisdiction  derived  from  the  enactment  repealed. 
Scott  V.  Crawford  K.  B.,  44 1.  L.  T.  R.  19 
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6. Action  suitable  for  County  Court— 

Instructions  and  perusals  —  Third  counsel — 
SoUcitor  and  client  costs.]  The  plaintiffs  sued  for 
£450,  and  recovered  a  sum  only  of  £29  3s.  lid. 
Having  regard  to  the  amount  recovered,  the 
action,  therefore,  could  have  been  brought  in 
the  County,  Court.  Three  counsel  appeared  for 
the  plaintiffs  at  the  trial,  and  no  order  was  made 
by  the  judge  for  the  costs  of  instructions  and 
perusals,  and  no  certificate  was  granted  that  the 
emplojTnent  of  more  than  two  counsel  was 
reasonable  and  proper.  The  costs  of  these 
matters,  therefore,  were  disallowed  aa  between- 
party  and  party : — Held,  that  they  must  be 
allowed  as  between  soUcitor  and  client.  Held 
also,  that  Or.  LXV.,  r.  64  (41),  was  a  rule 
"  limiting  the  amount  of, costs  payable  "  within 
the  meaning  of  the  pro.viso  in  Or.  LXV.,  r.  17,- 
and  that  therefore  the  former  rule  did  not 
apply  to  the  taxation  of  solicitor  and  client 
costs.     Guardians  of  Sligo  Union  v.  Miller 

K.  B.,  3  N.  I.  J.  R.  203 

7. Administration  action — Miscellaneous 

costs — -Letters  to  creditors — -Discretion  of  Taxing 
Master.]  Where  on  taxation  of  miscellaneous 
costs  as  executor's  costs  in  a  creditor's  adminis- 
tration suit,  it  appeared  that  a  large  number  of 
letters  had  been  written  by  the  defendant's 
solicitor  to  creditors  in  reply  to  enquiries  as  to 
the  progress  of  the  realisation  and  of  the  suit, 
the  Taxing  Master  came  to  the  conclusion  that 
the  letters  in  question  were  letters  of  courtesy, 
and  in  no  sense  necessary  or  proper  for  the 
conduct  of  the  litigation,  and  disallowed  the  costs 
claimed  in  respect  of  them,  but  allowed  costs 
for  all  letters  which  he  considered  of  a  special 
or  proper  character : — Held  (notwithstanding  a, 
consent  by  plaintiff's  solicitor  to  the  allowance 
of  the  costs  which  had  been  disallowed),  that 
the  matter  was  one  within  the  discretion  of  the 
Taxing  Master,  and  the  Court  should  not  inter- 
fere with  the  exercise  of  that  discretion.  Findlay 
V.  Cuthbertson  App.,  44  I.  L.  T.  R.  214 

8. Administration     and     trading     ac- 
counts— -"  Instructions  " — Allowance  in  excess  of 
£5 — Principles      in      estimating — Jurisdiction.]  i 
Where  fees  above   £5  are  to   be  allowed  for 
"instructions,"  as  prescribed  by  the  schedule; 
of  costs  and  fees  in  Supreme  Court  proceedings,, 
under  the  Rules  of  1893,  as  a  rule  the  duty  is 
thrown  on  the  Judge  of  fixing  what  is  the  proper 
amount  of  remuneration  to  be  allowed.    Semble,: 
in  a  proper  case  it  is  open  to  the  Judge  to  dele- , 
gate  to  the  taxing  officer  the  duty  of  fixing  the  , 
amount  to  be  allowed,  subject  to  the  right  of 
appeal  from  his  decision.     In  the  case  of  a  very 
large  estate,  where  there  was  a  large  and  un- 
usual amount  of  trouble  and  difficulty  connected 
with  the  administration  and  trading  accounts, 
and  where  there  were  other  exceptional  circum-  , 
stances,  £500  was  allowed  as  fees  for  instructions , 
for  the  preparation  of  the  accounts  and  i^davits 
vouching  the  same.     Boland  v. ,  Donnelhf 

M.  R.,  [1894]  1 1.  R.  544 

9. Admiralty    costs — Preliminary    act — 

Counsel's  fee.]    A  fee  will  be  allowed  counsel  on 
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taxation  for  revising  the  "  preliminary  act "  in 
Admiralty  actions.     Simpson  v.  Owners  of  SS. 
"Sanda"  1  N.  L  J.  R.  198 

10. Agreement  to  settle  action  on  terms 

arranged  by  senior  counsel — Issue  of  briefs  to 
counsel  before  notice  of  trial  or  discovery — Consent 
to  pay  solicitor  and  client  costs  in  action — Charges 
for  briefs  to  counsel — Order  LXV.,  rr.  19,  20  and 
64.]  The  parties  to  action,  after  the  pleadings 
had  been  closed,  agreed  to  refer  the  settlement  of 
the  action  to  their  respective  senior  counsel : — 
Held,  that  the  issue  of  briefs  to  senior  and  junior 
counsel  was  a  reasonable  mode  of  instructing 
them  for  the  purpose  of  the  settlement,  and  was 
not  improper,  although  there  had  been  no  dis- 
covery obtained  or  notice  of  trial  given.  Charges 
for  and  in  respect  of  such  briefs  and  the  fees 
thereon  may  be  allowed  on  taxation  as  soUcitor 
and  client  costs.  CCminor  v.  Blain  ;  Campbell 
.bM' Lean,  Ltd.  K.  B.,  [1917]  2 1.  R.  618 

Ite Appeal.]   A  consent  to  submit  a  case 

to  the  Court  of  Queen's  Bench  provided  that  if 
"  by  the  decision  of  the  Court,  &c.,  then  the 
defendant  is  not  legally  entitled,  and  judgment 
is  to  be  entered  for  the  said  relator,  with  costs  "  ; 
and  if  the  Court  were  of  a  contrary  opinion,  judg- 
ment is  to  be  entered  for  the  said  defendant  with 
costs,  and  either  party  might  bring  error  upon 
the  judgment  of  the  Court  upon  this  special 
case."  The  Queen's  Bench  decided  for  the 
defendant ;  the  Exchequer  Chamber  for  the 
relator.  No  judgment  was  made  up  : — Held, 
that  the  relator  should  have  costs  in  the  Court  of 
Queen's  Bench,  both  parties  to  abide  their  own 
costs  in  the  Exchequer  Chamber.  B.  v.  Cros- 
thwaite  Ex.  Ch.,  [1866]  17  i.  0.  L.  R.  488 

12. Appeal — Judgment  of  Court  of  first 

instance  directing  ea^h  party  to  abide  his  own 
costs — Costs  of  briefs  at  trial,  also  used  in  Court 
of  Appeal.]  In  an  action  to  set  aside  certain 
documents  for  fraud  the  plaintiff  obtained  a 
decree,  but  each  party  was  to  abide  his  own 
costs.  The  defendant  appealed,  and  the  appeal 
was  dismissed  with  costs.  The  respondent's 
bill  of  costs  included  four  items,  which  were  the 
costs  of  briefs  of  pleading  and  evidence  used  in 
the  Court  of  first  instance.  The  appellant,  in 
his  notice  of  appeal,  stated  that  he  intended 
to  rely  on  the  documents  contained  in  these 
briefs.  The  taxing  officer  allowed  these  items 
as  costs  of  the  appeal,  and,  on  appUcation  to 
Madden,  J.  (sitting  for  the  Land  Judge),  the 
ruling  of  the  taxing  officer  was  affirmed : — 
Held  (reversing  the  decision  of  Madden,  J.), 
that  the  costs  of  these  briefs  should  not  be 
ajlowed  as  costs  of  the  appeal.  Kevans  v.  Joyce 
Madden,  J.,  30  I.  L.  T.  R.  46  ; 
App.,  [1897]  1  I.  R.  1  ;  30  I.  L.  T.  R.  73 

13. Appeal — Three  counsel.]      At  the 

trial  of  a  Chancery  action  two  counsel  appeared 
for  the  defendant.  On  appeal  a  third  counsel 
was  brought  in,  and  the  fees  of  the  counsel  on 
appeal  were  increased  beyond  the  sum  paid  to 
them  in  the  Court  below.  The  Taxing  Master  on 
taxation'disallowed  the  third  counsel,  and  reduced 
the  fees  of  the  other  counsel  to  what  they  had 
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received  in  the  Court  below.  The  Taxing 
Master  in  his  reasons  stated  that  the  practice 
was  to  aUow  the  same  fees  on  appeal  as  in  the 
Court  below,  and  to  allow  not  more  than  two 
counsel  where  only  two  had  been  employed 
below;  but  in  a  further  report  he  stated  that  his 
decision  was  not  founded  on  the  existence  of  a 
settled  practice,  but  that  he  had  taken  the  cir- 
cumstances of  the  case  into  consideration  : — • 
Held,  that  the  case  was  one  in  which  the  Court 
would  not  interfere  with  the  Taxing  Master's 
discretion.  Semble,  any  settled  practice,  aa 
stated  in  the  Taxing  Master's  reasons,  if  such 
existed,  would  be  only  a  prima  facie  guide.  Cork 
Distilleries  Co.  v.  Hare      M.  R.,39  I.L.T.R.  242 

14. Apportionment    of    costs    between 

plaintm  and  defendant  succeeding  on  different 
counts.]  In  an  action  where  the  plaintiff 
succeedia  on  one  count  with  costs,  and  the 
defendant  succeeds  on  another  count  with  costs, 
the  plaintiff  is  entitled  to  the  general  costs  of  the 
action,  and  the  defendant  is  only  entitled  to  such 
additional  costs  as  were  properly  incurred  by 
him  solely  in  relation  to  and  by  reason  of 
plaintiff's  claim  in  respect  of  the  count  on  which 
he  had  been  defeated.    Smith  v.  Campbell 

Ex.,  29 1.  L.  T.  R.  97 

15. Apportionment  of  costs — Charter- 
party  and  arbitrator's  award  —  Publication 
abroad — Breach  within  Civil  Bill  jurisdiction 
within  which  both  parties  reside — Damages  re- 
covered under  £20 — Plaintiff  successful  on  the 
general,  and  defendant  on  a  particular  issue.'] 
Where  in  an  action  for  breach  of  contract  under 
an  award  of  arbitration  published  at  Glasgow  . 
and  made  in  reference  to  a  charter-party  agreed 
upon  there,  but  under  a  contract  of  submission 
altering  its  terms  made  within  the  Civil  Bill 
jurisdiction  within  which  both  parties  resided, 
and  within  which  the  breach  arose,  the  damages 
recovered  were  under  £20,  and  where  also  in 
the  same  action  the  plaintiff  succeeded  on  the 
general  issue  and  the  defendant  upon  a  par- 
ticular issue  : — Held,  that  the  arbitration  having 
been  made  in  reference  to  the  charter-party  and 
the  submission  within  the  Civil  Bill  jurisdiction 
amounting  merely  to  an  alteration  of  one  of  its 
terms,  the  plaintiff  was  entitled  to  recover  half 
his  costs  of  action  on  the  general  issue,  and  the 
defendant  was  entitled  to  those  costs  only  which 
were  exclusively  and  solely  referable  to  the 
particular  issue  alone  on  which  he  had  succeeded. 
Held  also,  that  the  locaUty  of  the  publication 
of  an  award  of  arbitration  is  not  necessarily  a 
material  part  of  the  cause  of  action,  but  merely 
■a,  condition  precedent.  M'Gildowney  v.  Legg 
and  others  Q.  B.,  30  I.  L.  T.  R.  9 

16. Bankruptcy  of  eXienX— Costs  settled 

and  paid  before  bankruptcy — Bill  furnished 
assignees  at  their  requestr-Expiration  of  more 
than  twelve  months — Taxation  after  payment — 
Special  circumstances — Attorneys  and  Solicitors 
(Ireland)  Act,  1849  (12  dk  13  Vict.,  c.  53),  s.  2.] 
A  solicitor  agreed  with  his  client,  without 
fumishiag  any  bills,  to  accept  a  certaiu  sum  in  i 
payment   for  professional    services    rendered. 
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Some  days'  subsequently  the  Client  was  adjudi- 
cated a  bankrupt,  and  at  the  request  of  the 
assignees  in  bankruptcy  the  solicitor  furnished 
bifls  of  costs,  and  more  than  twelve  months 
after  the  said  bills  had  been  furnished  the 
assignees  applied  that  they  should  be  referred 
for  taxation : — Held  (reversing  Boyd,  J.),  that 
the  aissignees  were  not  entitled  to  an  order  calling 
upon  the  solicitor  to  tax  his  costs.  An  allegation 
miule  in  an  affidavit  that  some  of  the  items  are 
not  chargeable  under  the  schedule  of  fees  is  not 
sufficient  to  raise  a  question  of  fraud.  Re  Sealy 
App.,  45  I.  L.  T.  R.  1 

17. Bankruptcy  of  client— Po^«^e?^^  into 

Cchtti.']  M.  was  solicitor  for  a  bankrupt  who 
absconded.  Upon  examination  before  the  Court, 
M.  stated  that  he  had  in  his  hands  certain  sums 
of  money,  the  proceeds  of  the  sale  of  the  bank- 
rupt's effects,  against  which  he  claimed  certain 
costs.  An  order  having  been  made  that  M. 
should  lodge  the  money  in  his  hands,  less  the 
amount  of  hia  costs,  M.  lodged  £32  odd,  retaining 
£20'  odd  as  against  costs,  part  of  which  were 
incurred  prior  to,  and  part  subsequent  to  the  act 
of.  bankruptcy.  The  costs  were  not  taxed.  Upon 
a  motion  by  the  assignees  in  bankruptcy  that  M. 
lodge  the  full  sum  received  by  him  : — Held,  that 
the  motion  was  Hregvilarly  brought,  for  even  if 
M.  were  not  entitled  to  the  costs  subsequent  to 
the  act  of  bankruptcy,  the  claim  of  the  assignees 
should  have  been  made  upon  a  motion  to  review 
the  taxation.     Hegarly,  a  Bankrupt 

Bankcy.,  Belfast  Local  Ct.,  2  N.  I.  J.  R.  65 

18. Bankruptcy    of    client — Taxation — 

Undertaking  by  solicitor  not  to  prove."]  When  a 
client  who  has  obtained  an  order  to  tax  his 
sohcitor's  bill  of  costs  becomes  bankrupt,  bis 
assignees,  if  the  solicitor  undertakes  not  to  prove 
in  the  bankruptcy  for  the  costs,  cannot  continue 
the  ta.xation  without  giving  an  undertaking 
to  pay  the  taxed  amount  of  the  bill.  In  re 
Merrick  App.,  [1911  ]  1 1.  R.  279 

19. Briefs  for  counsel — Preparation  of 

briefs  before  notice  of  trial — Discontinvance.] 
Where  issue  had  been  joined  in  an  action,  but 
notice  of  trial  had  not  been  served,  the  solicitor 
for  the  defendant  prepared  three  briefs  for 
counsel,  and  subsequently  the  plaintiff,  with  the 
leave  of  the  Court,  served  notice  of  discon- 
tinuance. The  Taxing  Master  disallowed  the 
costs  incurred  in  the  preparation  cf  the  three 
briefs,  and  in  respect  of  one  of  the  two  counsel 
who  appeared  for  the  defendant  on  the  motion 
to  discontinue : — Held,  that  the  disallowance  of 
these  costs  was  within  the  discretion  of  the 
Taxing  Master,  that  he  rightly  exercised  that 
discretion,  and  that  this  Court  would  not 
interfere.  Union  Bank  of  Manchester  v. 
Adeley 

Q.  B.,  35  I.  L.  T.  R.  21;  1  N.  I.  J.  R.  5 

20. Briefs  for  counsel — Carbon  copies-— 

2d.  per  folio  only  allowed.]  Johnston  v.Walliidb 
Son  42  I.  L.  T.  156 

21. Case  stated— Taxation— Practice  — 

Or.  LIX.,  r.  38.]  The  costs  of  a  case  stated 
pursuant  to  27  &  28  Vict.,  c.  99,  s.  35,  shall  not 
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exceed  £10.  If  the  costs  of  such  a  case  stated  are 
taxed  to  more  than  £10  the  party  against  whom 
C(;sts  are  awarded  may  have  the  amount  reduced 
to  £10  on  motion  to  the  Court,  without  deliver- 
ing' or  carrying  in  before  the  Taxing  Master  an 
objection  in  writing.  Healy  and  others  v. 
Spillane  and  another     K.  B.,  49  I.  L.  T.  R.  128 

22. Consultation  on  pleading — Report  of 

evidence  in  another  action — Instructions  for 
Imefs — Four  counsel — Counsels'  fees — Party  and 
party  costs — Discretion  of  Taking  Master.] 
Upon  the  taxation  of  party  and  party  costs  :■ — 
Held  (1)  The  costs  of  a  consultation  on  pleading 
will  not  "be  allowed.  (2)  Costs  of  obtaining  a 
shorthand  report  of  the  evidence  in  another 
action,  although  such  evidence  may  properly 
be  the  subject  of  cross-examination,  should  he 
disallowed.  (3)  The  Taxing  Master's  discretion 
as  to  instriictions  for  briefs  upheld.  (4)  The 
Taxing  Master  was  justified,  in  the  exercise  of 
his  discretion,  in  allowing  four  counsel.  (5)  The 
Taxing  Master  having  allowed  special  fees  of 
50  guineas  to  each  of  the  three  senior  counsel, 
and  30  guineas  to  the  juniijr  counsel,  his  ruling 
was  not  so  clearly  wrong  as  to  call  for  the  inter- 
ference of  the  Court.  M' Learn  v.  Cooke  ([1899] 
1  I.  R.  66)  applied.  Joynt  v.  MacCahe  and 
another  V.-C,  33  I.  L.  T.  R.  173 

23. Consultation  for  new  trial  motion.] 

Where  the  Taxing  Master  disallowed  the  costs 
of  a  consultation  for  a  new  trial  motion  on  the 
ground  that  he  had  already  allowed  the  costs 
of  a  consultation  for  the  trial  of  the  action : — 
Held,  that  the  Taxing  Master  had  erred  in  dis- 
allowing the  costs  on  the  ground  alleged,  such 
ground  being  insufficient  per  se.  Brandon  <fc 
Co.  V.  Hanna  K.  B.,  41  I.  L.  T.  H.  75 

24. Costs  of  filing  pleadings— iVew  Costs' 

Rules — Schedule,  item  152.]  The  defendant  in 
the  action,  having  obtained  a  verdict,  lodged 
his  costs  for  taxation,  claiming  a  fee  of  3s.  4d. 
for  attending  to  deliver,  and  a  like  fee  of  3s  4d. 
for  attending  to  file,  his  defence.  Admittedly 
these  were  proper  charges  in  bills  of  costs  before 
the  new  Costs  Rules  came  into  operation,  and 
such  charges  would  have  been  allowed  as  a 
matter  cf  course  under  the  old  practice.  On  the 
taxation  of  the  costs  the  plaintiff's  sohcitor 
objected  to  the  allowance  of  the  latter  charge; 
The  Taxing  Master  struck  it  off,  holding  that 
there  was  not  any  item  in  the  new  schedule  of 
fees  to  cover  the  charge ;  that  item  152  in  the 
schedule,  which  provides  a  fee  of  3s.  4d.  for 
attending  "  to  dehver,  or  file  in  lieu  of  delivery, 
any  pleading  .  .  ."  could  not  be  extended 
beyond  the  precise  events  provided  for  in  that 
item  ;  that  where  a  pleading  is  delivered  in  the 
ordinary  way,  and  subsequently  filed  in  the 
offices  of  the  Court,  the  remuneration  for  filing 
is  included  in  the  sittings  fee  for  the  sittings 
in  which  the  work  is  doiie ;  and  that  the 
Taxing  Master  cannot,  where  no  fee  for  an  act 
is  prescribeu  by  the  schedule  or  rules,  make 
such  an  allowance  therefor  as  would  have  been 
made  before  the  new  rules  in  similar  proceed- 
ings.   Cou^er  V.  Ewart  T.  M.,  28  I.  L.  T.  66 
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25.  Costs— Out   of   estate  —  Practiee  — 

Taxation — Disallowances  where  bill  redvAxd  by 
one-sixth — Professional  charges,  meaning  of  — 
S.  8.  C,  1893,  Order  LXV.,  r.  44  (c),  r.  64  (40).] 
The  words  "  professional  charges "  in  Order 
LXV.,  r.  64  (40),  mean  professional  charges 
properly  so-called,  and  do  not  include  disburse- 
ments of  any  kind.  The  English  practice  to  the 
contrary  not  followed.  In  the  Goods  of  Kennedy; 
Cunningham  v.  M'Donagh 

K.  B.  (Probate),  [1904]  2  I.  R.  417; 
4  N.I.  J.  R.  112 
26. Counsel's  fees — Expenses  of  wit- 
nesses (unexamined)  nhere  verbally  directed  by 
counsel  subsequent  to  advice  of  proofs — Costs  of 
attendance  of  local  solicitor  at  Assizes.^  In  an 
action  for  £54,  for  goods  sold,  involving  a 
question  of  agency,  in  which  the  plaintiff's  case 
was  abandoned  before  all  the  defendant's 
witnesses  were  examined,  the  defendant's 
solicitor  charged  in  his  bill  of  costs  for  fees  of 
£10  10s.,  £10  10s.,  and  £7  7s.,  paid  to  counsel 
at  the  trial.  The  Taxing  Master  moderated 
these  fees  to  £7  7s.,  £7  7s.,  and  £5  5s.  -.—Held, 
that  the  fees  having  been  paid  in  good  faith, 
and  being  reasonable,  should  have  been  allowed. 
The  expenses  of  attendance  at  the  trial  of  a 
necessary  witness  (who,  owing  to  the  course  of 
the  trial,  had  not  been  examined)  should  be 
allowed  where  his  attendance  has  been  directed 
by  counsel,  verbally  or  in  writing,  subsequent 
to  advice  of  proofs.  Gregg  and  Company  v. 
Gardner  Q.  B.,  [1897]  2 1.  R.  122 

27. Counsel's   fee— Fee    on    brief— iJe- 

Jreshers.]  The  Court  declined  to  interfere  with 
the  exercise  of  discretion  by  the  Taxing  Master 
in  cutting  down  the  fees  paid  to  senior  counsel, 
on  a  trial  before  a  judge  and  special  jury,  of 
£15  15s.,  and  to  a  junior  counsel  of  £10  lOs. 
to  £10  10s.  and  £8  8s.  respectively,  and  in  cutting 
down  the  refresher  fees  paid  to  senior  and  junior 
counsel  respectively  on  the  second  and  third 
day  of  trial  from  £8  6s.  and  £4  4s.  to  £3  3s.  and 
£2  2s.     Taggarl  v.  Byrne 

K.B..40I.L.T.R.183 

28.  Counsel's  iee&- Minor  matter.l    In 

all  matters  before  the  Lord  Chancellor,  where 
counsel  is  read  in  the  order,  he  is  entitled  to 
his  fee  unless  specifically  disallowed.  Jn  re 
Patleson  L.  C,  31  I.  L.  T.  R.  165 

29.  Counsel's     fees  —  Instructions     for 

brief — Service  of  subpoenas — Attendance  of  solicitor 
on  the  record  as  witness — Rule'  of  Supreme  Court, 
Ireland,  1893,  Or.  LXV.,  r.  64.]  In  an  action 
brought  under  Lord  Campbell's  Act,  claiming 
damages  in  respect  of  the  death  of  the  plaintiff's 
husband,  caused,  as  was  alleged,  by  the  negli- 
gence of  the  defendants,  judgment  was  entered 
for  the  plaintiff  for  £2,500  and  costs.  The 
plaintifi's  solicitor  paid  to  senior  counsel  fees 
on  briefs  on  the  trial  of  20  guineas  each,  and  to 
junior  counsel  a  fee  of  15  guineas,  and  refresher 
fees  of  10  guineas  and  7  guineas  respectively. 
On  the  taxation  of  the  plaintiif 's  costs  as  between 
party  and  party,  the  Taxing  Master  reduced  the 
fees   on   counsels'   briefs   to     12     guineas   and   I 
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8  guineas,  and  the  refresher  fees  to  H  an4  3 
guineas  respectively.  He  also  reduced  the 
charge  of  £100  claimed  by  the  plaintiff's  solicitor, 
for  instructions  for  brief,  to  £20,  and  disallowed 
in  toto  a  claim  for  allowance  in  respect  of  the 
said  solicitor's  attendance  as  a  witness  at  the 
trial : — HeM,  on  a  motion  for  review  of  the  taxa- 
tion of  the  plaintiff's  costs  in  the  action,  th^t 
the  Taxing  Master  had  failed  to  recognise  the 
magnitude  and  difficulty  of  the  case,  and  that 
the  amounts  paid  to  counsel  on  briefs  on  the 
trial  should  be  restored ;  that  the  amount 
allowed  to  the  plaintiff's  solicitor  for  instructions 
for  brief  was  inadequate,  and  that  this  item 
should  be  sent  back  to  the  Taxing  Master  for 
reconsideration.  The  Court  refused  to  interfere 
with  the  exercise  of  the  Taxing  Master's  dis- 
cretion in  respect  of  the  refresher  fees,  and 
affirmed  the  disallowance  of  the  claim  in  respect 
of  the  attendance  of  the  plaintiff's  solicitor  as 
a  witness.     Barry  v.  Spaight 

K.  B.,  [1904]  2  I.  R.  478  ;  37  I.  L.  T.  R.  244  ; 
4  N.  I.  J.  R.  37 

30 Counsel's  fees — Refreshers — Fees  on 

brief — Discretion  of  Taxing.  Master — Specially 
endorsed  writ.]  In  an  action  in  which  the  plain- 
tiff, an  advertisement  canvasser,  claimed  £390  for 
commission  for  advertisements,  and  recovered 
£160,  the  trial  of  the  action  having  taken  place 
before  a  judge  and  special  jury  on  two  days,  and 
no  complicated  question  of  law  being  involved, 
the  Taxing  Master,  on  the  taxation  of  the  plain- 
tiff's party  and  party  costs,  reduced  the  fee  on 
senior  counsel's  brief  from  £15  15s.  to  £10  10s., 
and  on  junior  counsel's  brief  from  £8  8s.  to 
£7  7s.  He  also  reduced  a  refresher  fee  allowed 
to  senior  counsel  from  £6  6s.  to  £3  3s.,  and  to 
junior  counsel  from  £3  3s.  to  £2  2s. : — Held, 
that  as  no  question  of  principle  was  involved, 
the  exercise  of  discretion  of  the  Taxing  Master 
should  not  be  interfered  with.  The  special 
endorsement  on  the  writ  set  out  in  full  the 
plaintiff's  account  for  commission,  extending 
over  many  pages  of  items.  Held,  that  the 
inclusion  of  this  account  in  the  writ  was  unneces- 
sary, as  the  account  had  been  furnished  before 
the  proceedings  began,  and  that,  therefore,  the 
fee  allowed  by  the  Taxing  Master  in  respect  of 
this  item  should  be  disallowed.  (The  decision 
as  to  counsel's  fees  was,  on  appeal,  upheld  by 
the  Court  of  Appeal.)  Corrigan  v.  Freeman's 
Journal,  Ltd.  K.  B.,  5  N.  I.  J.  R.  68 

31  &  32.  — • —  Counsel's  fees — Settling  specially 
indorsed  writ — Two  counsel  on  final  judgment 
motion— Or.  LXV.,  r.  64  (41).]  The  plaintiff,  a 
solicitor,  having  issued  a  specially  indorsed 
writ  for  £431  5s.  8d.,  costs  certified  to  be  due 
to  him  by  the  defendants,  obtained  final  judg- 
ment on  motion.  The  Taxing  Master,  on 
taking  the  costs  of  that  action  and  motion,  dis- 
allowed the  fee  to  junior  counsel  for  settling  the 
specially  indorsed  writ,  and  also  the  fee  to 
junior  counsel  on  the  final  judgment  motion  ; — 
Held  (1)  as  to  the  fee  to  counsel  for  settling  the 
writ,  the  Court  would  not  disturb  the  discretion 
exercised  by  the  Taxing  Master,  but  the  rule 
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should  be  that  such  fee  should  be  allowed  unless 
it  was  plain  that  the  assistance  of  counsel  was 
unnecessary ;  (2)  the  motion  having  been 
resisted,  the  Taxing  Master  should  have  allowed 
a  second  counsel,  having  regard  to  the  amount 
involved.  Carroll  v.  Fermoy  Urban  District 
Coancil    K.  B.,37 1.  L.  T.  R.  88;  3  N.I.  J.R.  300 

33. Counsel,  number  of — Motion — Three 

counsel — Refreshers.]  Where  a  motion  is  of  a 
serious  character,  and  involves  difficult  questions 
of  law,  three  counsel  will  be  allowed,  as  between 
party  and  party.  On  a  motion  to  stay  an  action 
and  refer  the  matters  in  dispute  to  an  arbitrator 
on  the  ground  that  they  came  within  a  clause 
in  a  contract  agreeing  to  refer  the  matters  in 
dispute  between  the  parties  in  the  settlement 
of  the  accounts  to  arbitration,  the  Court 
allowed,  as  between  party  and  party,  three 
counsel  and  refresher  fees.  Workman  v.  Belfast 
Harbour  Commissionern  No.  2. 

Q.B.,  [1899]2I.R.619 

34. Counsel,  number  of — Motion — Three 

counsel — Fee  for  settling  affidavits — Consultation 
— Discretion  of  Taxing  Master  in  reducing  fees 
paid.  ]  There  is  no  rule  preventing  the  allowance 
of  three  counsel  as  between  party  and  party 
on  a  motion  in  this  Division.  On  an  unsuccess- 
ful motion  to  set  aside  an  award,  disallowing  a 
large  portion  of  the  claim  which  was  the  subject 
of  arbitration,  on  the  grounds  of  miscarriage  in 
procedure  and  personal  misconduct  on  the  part 
of  two  out  of  three  arbitrators,  and  the  argu- 
ments on  which  occupied  two  days,  the  Court 
allowed,  as  between  party  and  party,  three 
counsel  and  the  settlement  of  affidavits  by 
senior  counsel,  but  disallowed  a  consultation  for 
that  purpose,  and  refused,  under  the  special 
circumstances  of  the  case,  to  interfere  with  the 
discretion  of  the  Taxing  Master  in  reducing 
considerably  the  fees  actually  paid  to  counsel 
on  their  briefs.     In  re  Corless 

Q.  B.,  [1899]  3  I.  R.  29 

35. Counsel,    number    of  —  Practice  — 

Costs,  party  and  party — Costs  of  noting  evidence 
of  witness  not  examined  at  trial — Third  counsel 
on  trial  of  action— Costs  of  attendance  of  witnesses 
at  the  trial  from  the  day  fixed  for  trial  until  the 
actual  hearing — Sunday  intervening — Costs  of  con- 
sultation during  progress  of  motion  for  new  trial.] 
While  the  Taxing  Master  is  not  bound  to  take 
the  direction  of  counsel  in  advising  proofs  as 
conclasively  showing  that  a  witness  is  material 
and  necessary,  the  fact  of  a  witness  not  being 
examined  at  the  trial  is  not  in  itself  a  sufficient 
ground  for  disallowing  the  costs  of  taking  a  note 
of  his  evidence  for  trial.  In  substantial  actions 
the  usual  practice  in  Ireland  is  that  the  costs  of 
three  counsel  at  the  trial  should  be  allowed  on 
taxation  between  party  and  party,  and  it  rests 
on  the  objector  to  show  why  such  costs  should 
be  disallowed.  In  the  absence  of  special  reasons, 
a  litigant's  witnesses  should  be  in  attendance 
on  the  day  fixed  for  trial,  and  from  day  to  day 
while  the  case  appears  in  the  list  for  trial  until 
the'  case  is  heard,-  and  the  costs  of  such  atten- 
dance should  be  allowed.  O'Meara  v.  Barry 
Q.  B..  [1895]  2 1.  R.  454  ;  29  I.  L.  T.  317 
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36. Counsel,    number    of  —  Practice  — 

Party  and  party — Third  counsel  on  new  trial 
motion — Action  involvin>g  questions  of  importance^ 
though  brought  to  recover  small  claim — Discretion 
of  Taxing  Officer.]  In  an  action  to  recover  £20 
the  defendant,  who  pleaded  fraud,  obtained  a 
verdict.  The  Taxing  Master  allowed  the  costs 
of  three  counsul  upon  a  motion  to  set  aside  the 
verdict  and  enter  a  verdict  and  judgment  for 
the  plaintiffs,  or  for  a  new  trial,  certifying  that 
he  did  so  having  regard  to  the  nature  of  the 
case  and  the  complicated  and  important  ques- 
tions involved-  The  Court  (Palles,  C.B.,  and 
Andrews,  J.  ;  diss.  Murphy,  J.)  declines  to 
interfere  with  the  discretion  of  the  Taxing 
Master  in  respect  of  such  allowance.  Aaron't 
Beefs  {Limited)  v.  Tuiss 

Ex.,  [1894]  2  I.  R.  242  [And  1896,  A.C.  273] 

37. Counsel,  number  of — -Taxation  {party 

and  party) — Action  involving  question  of  title — 
Employment  of  second  senior  counsel  at  jury  trial 
at  assizes.]  Where  nominal  damages  (exceeding 
the  limit  within  which  the  Judge's  certificate 
for  costs  is  required)  are  recovered  in  an  action 
involving  a  question  of  title,  the  amount  re- 
covered cannot  be  taken  as  the  measure  of  the 
importance  of  the  action.  M^  Bride  v.  M'' Bride 
Q.  B.,  [1894]  2 1.  R.  76 

38.  ■  Counsel,     number     of — Taxation — 

Three  counsel  on  motion — Party  and    party — 
Report  of  judgment  for  use  in  Court  of  Appeal.] 
In  an  action  by  a  shareholder  against  directors 
for  fraudulent  misrepresentation  in  a  prospectus, 
a  motion  was  made  by  one  of  the  defendants  to 
set  aside  an  order  giving  liberty  to  serve  him 
with  the  writ  out  of  the  jurisdiction  ;  the  motion 
was  refused  by  the  Master  of  the  Bolls  with 
costs,  and  his  order  was  affirmed  by  the  Court 
of  Appeal  with  costs.     On  the  hearing  of  the 
motion  in  both  Courts  three  counsel  were  briefed 
for-   the    plaintiff.        The    plaintiff's    solicitor 
obtained  from  the  reporter  to  the  Council  of  Law 
Reporting  in  Ireland  a  copy  of  the  judgment  of 
the  Master  of  the  Bolls,  and  paid  him  a  fee  of 
£2  2s.  for  it ;  he  also  prepared  copies  of  the  judg- 
ment for  the  use  of  the  Judges  of  the  Court  of 
Appeal.     The   Taxing   Master  disallowed   the 
costs  of  a  third  counsel ;    he  also  disallowed  a 
portion  of  the  amount  paid  for  the  report  of  the 
judgment,  on  the  ground  that  it  could  have 
been  got  cheaper  from  an  ordinary  shorthand 
writer,  and  he  disallowed  the  costs  of  the  copies 
for  the  Court  of  Appeal  on  the  ground  that  it , 
was  the  duty  of  appellant  (the  defendant)  .and" 
not  of  the  respondent  (the  plaintiff)  to  lodge 
copies  for  the  use  of  the  Court : — Held,  by  the 
Master  of  the  Rolls — (1)  that  on  the  taxation  of 
the  costs  of  an  ordinary  interlocutory  motion 
the  costs  of  not  more  than  two  counsel  should 
be   allowed,   and   that   the   discretion   of   the 
Taxing  Master  disallowing  the  costs  of  a  third 
counsel  should  not  be  interfered   with ;    but 
(2)  that  the  reporter  to  the  Council  of  Law 
Reporting  was  the  proper  person  from  whom  to 
obtain  a  report  of  the  judgment,  and  that  the 
entire  fee  paid  to  him:  by  the  plaintiff's  solicitor, 
and  the  charge  for  making  copies  for  the  use 
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of  the  Court  of     Appeal,  should  be  allowed. 
Bennett  v.  MacCabe  M.  R.,  [1899]  1 1.  R.  107 

39. Counsel,  number  of — Three  counsel — 

Pwrty  and  party^-DiscTetion  of  Taxing  Master.] 
The  costs  of  a  third  counsel,  as  between  party 
and  party,  should  be  allowed  as  a  general  rule, 
save  under  special  circumstances,  as  where  the 
cage  is  of  such  small  importance  as  to  render 
the  allowance  unjustifiable.  M'Learn  v.  Cooke 
V.-C.,  [1899]  1 1.  R.  66 

40. Counsel,  number  of — Three  counsel — • 

Brief — Consultation.]  In  an  action,  in  which 
the  plaintiff  claimed  £2,000  for  dilapidations 
and  breach  of  covenant  to  repair,  the  defendant 
lodged  £10  in  Court,  and  the  jury  found  for  the 
plaintiff,  with  £5  damages.  The  Taxing  Master, 
in  refusing  to  allow  the  defendant  the  coats  of 
brief  and  consultation  for  a  second  senior 
counsel,  stated—"  I  felt  I  could  not  allow  three 
counsel,  having  regard  to  the  small  amount  of 
damages."  The  Court  sent  the  case  back  to  the 
Taxing  Master,  with  the  intimation  that  this 
was  not  a  sufficient  ground  for  refusal  to  allow 
the  charges  in  question,  but  expressing  no 
opinion  as  to  the  mode  in  which  he  should 
exercise  his  discretion.  Hodson  v.  Armstrong 
(26  I.  L.  T.  R.  22)  followed.  Pratt  v.  Chaplin 
Q.  B.,  32  I.  L.  T.  R.  54 

41. Counsel,  number  of — Three  counsel 

in  special  jury  case.]  The  costs  of  a  third 
counsel  in  special  jury  cases  should  be  allowed, 
unless  special  reason  to  the  contrary  is  shown. 
When  disallowed  the  Taxing  Master  should 
state  the  reason  for  the  exercise  of  his  discretion. 
Neither  the  length  of  time  occupied  at  the  hear- 
ing nor  the  amount  recovered  is  a  complete  test 
of  the  importance  of  a  case.  Phelan  v.  Knares- 
boro'  Q.  B.,  29  I.  L.  T.  275 

42. Counsel,  number  of — Three  counsel- 
Seriousness  of  action.]  In  a  substantial  action 
the  plaintiff  has  in  general  a  right  to  employ 
three  counsel,  and  the  costs  thus  incurred  will 
be  allowed  on  taxation.    Gethings  v.  Sinnoit 

K.  B.,  37^.  L.  T.  R.  74  ;  3  N.  I.  J.  R.  159 
Sub  nom    Gethings  v.  Synnott 

43. Counsel,  number  of — Three  counsel — 

Party  and  party — Action  for  dower — Case  for 
proofs — Instructions  for  brief — Motion  for  judg- 
ment— 'Cimsultation  fees — Discretion  of  Taxing 
Master — Mistake — Briefs  of  documents.]  In  an 
action  for  declaration  of  right  of  dower  and  of 
widow's  thirds  of  an  intestate's  personalty, 
where  the  right  had  been  acted  on  during  the 
minority  of  the  intestate's  son  and  heir-at-law, 
a-  ward  in  Chancery,  but  was  disputed  by  him 
upon  his  discharge,  on  the  grounds  that  the 
settlement  made  by  the  intestate  on  marriage 
should  ibe  taken  to  be  in  bar  of  dower  and 
thirds ;  and  where  the  plaintiff,  after  default 
of  statement  of  defence,  proceeded  by  motion 
for  judgment : — Held,  that  a  case  for  counsel 
to  direct  proofs  should  be  allowed  on  taxation, 
but  that  a  fee  of  £30  allowed  to  the  solicitor  for 
instructions  for  preparation  of  brief,  ca^e  for 
proofs,  and  case  for  draft  statement  of  claim, 
should  be  reiduced  to  £10.    On  such  a  motion 
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more  than  two  counsel  should  not  be  allowed, 
on  taxation  between  party  and  party.  Held 
further,  that  on  such  a  motion,  the  brief  should; 
not  contain,  in  addition  to  a  copy  of  the  mar- 
riage  settlement  which  required  construction, 
copies  of  the  leases  and  title-deeds  of  the 
property  j  and  only  such  extracts  from  such 
other  deeds  as  the  Taxing  Master  considered 
proper  and  necessary  should  be  allowed.  Held 
further,  that  on  such  a  motion  consultation  fees 
as  between  two  counsel  should  be  allowed. 
Maedar  v.  Whitsil  U.  R.,  31  I.  L.  T.  R.  157 

44. Counsel,    number    of — Discretion — 

Land  Commission  costs.]  The  Taxing  Master 
ruled  that  he  had  a  discretion  to  allow,  as  between 
party  and  party,  the  costs  of  a  third  counsel  on 
an  appeal  from  the  Vice-Chancellor  to  the  Court 
of  Appeal,  and  that  under  the  circumstances  he 
would  exercise  that  discretion,  the  case  being 
one  of  some  difficulty  and  not  being  an  appeal 
from  the  Land  Commission,  Bankruptcy,  or  a 
Parhamentary  Registration  Court.  The  case  of 
O'Brien  v.  White  (unreported)  is  referred  to  and 
noted,  in  which  the  Court  of  Appeal  held  that  a 
different  rule  governed  party  and  party  costs  in 
appeals  from  the  Irish  Land  Commission,  and 
that  in  that  particular  case  the  costs  of  a  third 
counsel  on  appeal  should  be  disallowed .  as 
between  party  and  party.     Long  v.  Phelan 

T.  M.,  2  N.  I.  J.  R.  294 

45. Counsel,  number  of — Three  counsel- 
Motion  for  judgment,  although  only  two  employed-, 
■  at  trial.]  The  mere  fact  that  at  the  trial  of  an 
action,  before  a  jury  at  the  assizes,  only  two 
counsel  were  employed,  is  not  in  itself  a  sufficient 
ground  for  disallowing  three — viz.,  two  seniors 
and  a  junior — on  a  motion  for  judgment  in  the 
Divisional  Court.     Norlhcroft  v.  Delany 

Q.  B.,  34 1.  L.  T.  R.  183 

46. Counsel,    number    of— Refresher — 

Discretion  of  Taxing  Master — Residence  within 
jurisdiction.]  A  limited  liability  company, 
having. its  head  office  and  registered  address  in 
England,  but  which  has  a  shop  in  Ireland  held 
on  lease,  in  which  it  carries  on  business,  can  be 
sued  in  the  appropriate  Irish  County  Court  under 
section  69  of  the  Civil  Bill  Act,  1851.  At  the 
hearing  of  the  action  the  plaintiff  recovered  a  sum 
of  £183  lis.  3d.,  and  costs.  The  Court  of  Appeal 
reduced  this  amount,  and  ordered  judgment  to 
be  entered  for  £41  2s.  7d.,  with  costs  when 
taxed  : — Held,  that  having  regard  to  the  amount 
recovered,  the  action  could  have  been  brought 
in  the  County  Court,  and  that  on  the  taxation 
of  the  plaintiff's  party  and  party  costs,  the  costs 
of  a  third  counsel  at  the  trial  must  be  disallowed,, 
no  certificate  having  been  given  by  the  Judge 
at  the  trial  that  "  more  than  two  counsel  Were 
reasonable  and  proper."  On  a  previous  review, 
of  the  same  bill  of  costs,  the  Court  ordered  that,! 
it  not  appearing  that  there  was  any  evidence 
that  the  defendants  resided  within  the  jurisdic- 
tion, the  bill  of  costs  should  be  referred  back  to 
the  Taxing  Officer,  and  that  he  should  tax  the 
same  anew.  Held,  that  the  Taxing  Officer  might 
on  the  new  taxation  receive  evidence  by  affidavit. 
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on  behalf  of  the  defendants  for  the  purpose  of 
showing  that  they  had  a  residence  within 
the  jurisdiction.  Quaere,  whether  Or.  LXV., 
r.  64  (41),  is  a,  rule  limiting  the  amount  of  costs 
taxable  against  a  party  in  respect  of  new  trial 
motions  in  the  Divisional  Court,  and  appeals 
{rom  orders  made  on  same  to  the  Court  of  Appeal 
{but  see  FitzGibbon,  L.J.'s,  dictum).  When  a 
Taxing  Officer,  jn  the  bona  fide  exercise  of  his 
■disoietion,  disallowed  the  costs  of  a  third  counsel 
in  the  Court  of  Appeal,  and  reduced  the  refresher 
fee  paid  to  the  leading  counsel  in  that  Court. 
Held,  that  the  Court,  under  the  circumstances, 
would  not  interfere.  Reynolds  v.  Enfield  Cycle 
Co.,  Ltd.  K.  B.,  3  N.  I.  J.  R.  205 

*7.  — —  Counsel's  fee— Two  counsel — Arbitra- 
tion— Question  of  Imv  in  issue — Discretion  of 
Taxing  Master — Difficulty  and  magnitude  of 
«ose.]  In  an  arbitration  on  a  claim  to  recover 
£100,the  value  for  which  an  animal  was  insured, 
the  insurers  disputed  liability  on  two  grounds, 
one  of  which  related  to  the  meaning  of  a  clause  in 
the  policy,  while  the  other  raised  an  issue  of 
fact.  At  the  hearing  seven  witnesses,  three  of 
whom  were  experts,  were  examined.  The  umpire 
awarded  the  full  sum  claimed,  with  costs.  At 
the  taxation  of  the  costs  the  Taxing  Master 
allowed  the  costs  of  a  senior  counsel,  but  dis- 
allowed the  costs  of  a  junior  counsel,  on  the 
grounds  that  the  case  was  comparatively  un- 
important, and  that,  in  the  circumstances  in 
which  the  arbitration  was  held,  only  one  counsel 
was  necessary.  On  a  motion  to  review  the 
taxation  of  costs  :-^Held,  by  the  King's  Bench 
Division  (Boyd,  Kenny  and  Wright,  JJ.),  that 
the  Taxing  Master  had  failed  to  appreciate  the 
magnitude  and  difficulty  of  the  case,  and  that 
the  bill  of  costs  should  be  remitted  to  him,  with 
a  direction  to  tax  the  costs  of  a  junior  counsel. 
Held,  by  the  Court  of  Appeal,  reversing  the 
decision  of  the  King's  Bench  Division,  that,  no 
question  of  principle  being  involved,  the  dis- 
cretion of  the  Taxing  Master  should  not  be  inter- 
fered with.  In  re  Arbitration  between  Small  and 
The  Scottish  Lire  Slock  Insurance  Co. 

K.  B.,  App.,  [19081  2  I.  R.  603,  608  ; 
42  I.  L.  T.  R.  85,  125 

48. Counsel's  fee — Two  counsel  appear- 
ing for  party  before  Commission  to  take  evidence — 
Gaaiiicil  appearing  on  taxation  of  a  bill  of  costs.] 
There  is  no  general  rule  that  the  Taxing  Master 
should  only  allow  the  fee  of  a  single  counsel  on 
behalf  of  a  party  before  a  Commission  appointed 
to  take  the  evidence  of  a  witness.  The  matter 
is  entirely  in  the  discretion  of  the  Taxing  Master, 
The  fee  of  a  counsel  appearing  on  the  taxation 
of  a  bill  of  costs  can  only  be  allowed  in  a  case 
where  the  Taxing  Master  certifies  that  some 
question  of  principle  was  involved.  Mellon  v. 
Tickell  K.B,,41I.L.T.R.121 

49.  — —  Counsel,  numbei  of  —  Additional 
senior  counsel  on  new  trial  motion — Three  counsel 
■ — Refreshers.]  Where  the  Taxing  Master  dis- 
allowed the  costs  of  a  second  senior  counsel  on  a 
new  trial  motion,  on  the  ground  that  two 
counsel  only  had  been  briefed  at  the  trial : — 
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Held,  that  he  had  acted  upon  a  wrong  principle, 
and  that  his  decision  must  be  reversed.  The 
trial  having  lasted  under  an  hour  on  the  con- 
cluding day,  the  Taxing  Master's  decision  in 
reducing  the  refresher  fees  to  counsel  for  that 
day  from  five  and  four  guineas  to  three  and 
two  guineas,  respectively,  affirmed.  Perry  v. 
United  Tramways  Co.     K.  B.,  45  I.  L.  T.  R.  235 

50.  Counsel — Senior — Fees  for  (a)  in- 
structions for  defence,  (6)  settlement  of  defence, 
and  (c)  settlement  of  interrogatories  by  senior 
counsel.]  Upon  taxation  of  costs  in  an  action 
brought  to  have  a  deed  set  aside,  the  Taxing 
Master  (1)  allowed  £5  5s.  for  instructions  for 
defence,  and  (2)  disallowed  fees  to  senior  counsel 
for  settling  defence  and  settling  interrogatories. 
Upon  hearing  of  a  summons  to  review  the  taxa- 
tion, the  Land  Judge  allowed  senior  counsel's 
fee  for  settling  the  defence,  but  disallowed  the 
fee  for  settling  the  interrogatories,  and  he  sent 
the  matter  back  to  the  Taxing  Master  to  re- 
consider the  sufficiency  of  the  sum  allowed  for 
instructions  for  the  defence,  having  regard  to 
the  allowance  of  the  fee  to  senior  counsel  for 
settling  the  defence.     Thompson  v.  Dignan 

Ross,  J.,  [19011 1 1.  R.  480  ;  35 1.  L.  T,  R.  66  ; 
1  N.  I.  J.  R.  104 

51. Counsel — Senior — Party  and  party — 

Settlement  of  statement  of  claim.]  In  an  action 
for  an  injunction  to  compel  the  defendants  to 
remove  a  certain  wooden  hoarding  erected  by 
them  opposite  the  adjoining  premises  of  the 
plaintiS  in  a  public  street,  and  which  prevented 
him  from  having  full  access  thereto,  the  plaintifi 
obtained  judgment  with  costs.  On  taxation, 
the  Taxing  Master  disallowed  the  plaintifi,  as 
party  and  party  costs,  the  costs  of  the  settle- 
ment of  the  statement  of  claim  by  senior  counsel, 
and  stated  in  his  report  his  reason  for  so  doing 
as  follows : — "  Party  and  party  costs.  Senior 
counsel  not  allowable,  having  allowed  £2  2s.  to 
i  unior  counsel  for  settlement  of  claim  "  : — Held, 
that  the  costs  should  be  allowed.  M'Cann  v. 
Newry  Town  Commissioners 

V.-C.,[1899J1LR.342 

52. Counterclaim— ^ciiow  for  goods  sold 

and  delivered — Defence  alleging  inferiority  in 
diminution  of  contract  price — Counterclaim  for 
damages  for  breach  of  contract  in  respect  of  that 
inferiority — "  Event " — Costs — R.  8.  C,  Or. 
XXI.,  r.  17.1  The  plaintiffs  sued  the  defendant 
for  £1.'50  for  goods  sold  and  delivered  (a  boat) ; 
the  defendant  traversed  the  sale  and  delivery, 
and  pleaded  that  the  boat  was  not  in  accordance 
with  specification,  nor  reasonably  fit  for  the 
purposes  for  which  she  was  ordered,  and 
counterclaimed  for  damages  for  breach  of  con- 
tract by  reason  of  such  inferiority  and  un- 
fitness. The  jury  found  that  the  boat  was  in 
accordance  with  specification,  but  not "  reason- 
ably fit "  for  the  purpose  for  which  the  defendant 
required  her,  and  when  delivered  was  inferior  to 
contract  by  £30.  Judgment  was  entered  there- 
upon on  the  claim  for  the  plaintiffs  for  £120, 
and  on  the  counterclaim  for  the  defendant,  with 
1 9.  damages.    On  motion  to  review  taxation  : — 
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Held,  that  the  plaintiffs  were  entitled  to  the 
general  costs  of  the  action,  including  all  costs 
applicable  to  any  question  or  matter  in  con- 
troversy on  which  the  plaintiffs  succeeded 
entirely  or  in  part ;  that  the  defendant  was  en- 
titled to  all  costs  exclusively  applicable  to  any 
question  or  matter  in  controversy  on  his  state- 
ment of  defence  ;  and  that  neither  plaintiffs  nor 
defendant  were  entitled  to  any  costs  in  respect 
of  the  counterclaim.     Forrest  v.  Carte 

Q.  B.,  [1897]  2  I.  R.  314 

53.  Counterclaim — Action      of      tort — 

Findings  of  the  jury — Proper  tribunal — Or.  LXV., 
rr.  11,  64  (41)  (42),  \89S— Expenses  of  employes.] 
In  an  action  of  tort  where,  as  the  final  result 
of  all  the  answers  to  the  questions  put  to  the 
jury,  judgment  with  costs  has  been  given  for 
the  plaintiff,  both  as  regards  the  action  and  a 
counterclaim  by  the  defendant,  the  latter  will 
not,  in  consequence  of  some  of  the  answers  of 
the  jury  being  in  his  favour,  be  entitled  to  have 
any  deduction  made  from  the  costs  due  by  him 
to  the  plaintiff  in  respect  either  of  the  action  or 
counterclaim,  such  answers  in  his  favour  not 
being  findings  of  issues,  but  merely  affecting 
the  amount  of  damages.  Where  an  action 
could  not  originally  have  been  brought  in  the 
County  Court,  Or.  LXV.,  r.  64  (42),  will  not 
apply  to  the  costs  of  a  plaintiff  who  has  recovered 
only  £25  damages.  The  Whitehaven  Colliery  Co. 
V.  Mackenzie  Q.  B.,  30  I.  L.  T.  R.  164 

54.  Counterclaim  —  Original     action  — 

General  costs  of  action — Costs  of  counterclaim.] 
On  the  taxation  of  costs  in  an  action  in  which 
there  is  a  claim  and  counterclaim,  the  party 
who  succeeds  in  the  original  action,  although  he 
fails  on  the  counterclaim,  is  entitled  to  the  full 
costs  of  the  action  as  if  there  had  been  no 
counterclaim,  and  the  person  who  succeeds  on 
the  counterclaim  is  entitled  to  the  costs  only 
which  the  counterclaim  exclusively  occasioned. 
Coulter  v.  Crangle  and  Kelly 

K.B.,App.,37I.L.T.R.43,79;  3N.I.J.R.158 

55. Crown    motion  —  Instructions    for 

briefs.]  A  fee  for  instructions  for  a  brief  on  o, 
motion  on  the  Crown  side  to  make  absolute  » 
conditional  order  will  not  be  allowed  in  a  party 
and  party  taxation.  B.  (Johnstone)  v.  Coleraine 
Fisheries  Board  K.  B.,  40  I.  L.  T.  R.  247 

56. Crown  side — Instructions  for  brief — 

Prelimina/ry  correspondence —  Quo  warranto — Case 
to  counsel  to  advise — Instructions  to  institute  pro- 
ceedings— Instructions  for  preparation  of  affidavit 
— Fee  for  searching  minute  book — Brief  for 
counsel-— Affidavit  of  no  cause  shown — Filing  of — 
Bespeaking  copy — Settling  information  of  quo 
warranto — Counsel's  fee  for  settlement.]  B. 
(Potter)  V.  Kealy  K.  B.,  41  I.  L.  T.  146 

57. Delay    in    taxation— Power    of  the 

Taxing  Master  to  direct  that  the  taxation  of  a  bill 
of  costs  be  completed  by  a  fixed  date — Or.  LX  V., 
r.  65  (50).]  Semble,  where  there  has  been  delay 
in  completing  the  taxation  of  a  bill  of  costs,  the 
Taxing  Master  has  power  under  Or.  LXV.,  r.  65 
(50),to  direct  thetaxation  becompleted  bvafixed 
date.    Brunker  v.  Z.      M.  R.,  46  I.  L.  "f.  R  291 
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58. Delivery  —  Taxation —  Compromise 

of  law  suit — Bill  of  costs  stopped  out  of  a  fund 
in  thf.  hands  of  a  solicitor — 12  tfc  13  Vict.,  c.  53, 
s.  3.]  A  suit  having  been  instituted  in  the 
County  Court  to  estabhsh  the  will  of  M.  by  his 
executors,  the  widow  and  daughter  of  the 
deceased  opposed,  but  eventually  agreed  to  a 
compromise,  by  which  certain  of  the  legacies 
were  abated,  and  the  residue  of  the  assets,  after 
payment  of  costs  of  both  parties,  was  to  be 
divided  between  the  widow  and  daughter. 
E.  acted  as  soUcitor  for  the  executor,  and 
furnished  an  account  to  H.,  the  solicitor  for 
Mrs.  M.,  in  which  he  claimed  a  sum  of  £52  for 
miscellaneous  costs.  Mrs.  M.  objected  to  the 
amount  as  excessive.  H.  advised  her  that  they 
were  fair  and  reasonable,  but  at  hie  instance  E. 
reduced  his  bill  by  a  sum  of  £5.  E.  then  dis- 
tributed the  fund,  after  deducting  the  costs, 
and  among  others  he  sent  a  cheque  to  Mrs.  M. 
and  her  daughter.  Mrs.  M.  again  objected  to 
the  bill  of  costs,  and,  after  some  correspondence, 
within  12  months  of  the  delivery  of  the  bill 
moved  for  an  order  for  taxation ; — Held,  that 
Mrs.  M.  was  entitled  to  have  the  bill  of  costs 
taxed.    Be  E.,  a  Solicitor   App.,30  I.  L.T.R.159 

59. Direction  of  proofs — Costs  of  a  second 

case  —  Defendant  witnesses  —  Expenses  of—- 
Solicitor  as  a  witness — Fee.]  On  the  taxation 
of  the  defendants'  costs  between  party  and  party, 
(a)  the  cost  of  a  second  case  for  directions  of 
proofs  by  counsel  and  counsel's  fee  will,  in  a 
proper  case,  be  allowed ;  (6)  the  expenses  of 
witnesses  who  were  defendants  in  the  action, 
and  who  were  directed  by  counsel  to  be  present 
at  the  trial  to  be  examined,  but  who  were  not 
as  a  matter  of  fact  examined,  were  under  the 
circumstances  allowed  for  the  same  periods  and 
at  the  same  rate  as  if  they  respectively  had 
been  examined ;  (c)  a  fee  of  £18  18s.,  being  at 
the  rate  of  £3  3s.  per  day,  for  six  days  while  the 
action  was  pending  at  hearing,  claimed  by  the 
solicitor  on  the  record,  who  had  been  directed 
by  counsel  to  be  in  attendance  to  be  examined 
as  a  witness,  was  disallowed,  and  a  sum  of  £5  5s. 
only,  being  the  fee  for  attending  on  the  hearing 
of  the  action  during  two  days,  was  allowed. 
Colhmin  v.  M'Namee         Q.  B.,  1  N.  I.  J.  R.  275 

60. Discontinuance   of   action  —  Briefs 

far  trial — Prematurely  sent  out.]  Where,  after 
notice  of  trial  has  been  served,  an  action  is 
stayed  and  consequently  does  not  go  to  trial, 
the  Taxing  Master  can,  in  his  discretion,  disallow 
the  costs  of  preparing  and  sending  out  briefs 
on  behalf  of  the  plaintifi  and  the  fees  paid 
thereon,  notwithstanding  the  fact  that  such 
briefs  were  sent  out  after  notice  of  trial  was 
served.     Dunlop  v.  Hamilton 

K.  B.,  40  I.  L.  T.  R.  11 

61. Discovery  and  inspection  —  Before 

notice  of  trial.]  In  an  action  against  the  defen- 
dant for  the  balance  of  price  of  shares  in  a  com- 
pany where  defendant  pleaded  fraud  on  the  part 
of  the  plaintiff  company,  and  obtained  an  order 
for  discovery  of  documents,  and  where  owipg  to 
certain  of  the  documents  disclosed  being  in  the 
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possession  of  the  Treasury  solicitor  in  London 
for  the  purpose  of  a  criminal  prosecution,  the 
defendant's  solicitor  attended  for  four  days  at 
the  Treasury  Office  and  elsewhere  to  obtain 
inspection  of  the  documents,  and  subsequently, 
from  the  information  derived  therefrom,  was 
enabled  to  dismiss  the  action  for  want  of  pro- 
secution, the  Taxing  Master  on  taxation  dis- 
allowed a  claim  by  defendant's  sohcitor  for  this 
attendance  in  London  and  the  expenses  con- 
nected therewith  : — Hdd,  on  a  motion  to  review 
taxation,  that  the  solicitor  is  not  bound  to  wait 
before  making  inspection  until  notice  of  trial  is 
served,  and  that  the  solicitor  should  be  allowed 
such  remuneration  as  he  was  entitled  to  under 
the  rules  for  the  work  actually  done.  Electric 
Tramways  Construction  and  Maintenance  Co.  v. 
Lyon  K.  B.,  5  N.  I.  J.  R.  278 

62. Dispute    whether    any    agreement 

within  section  4  of  the  Attorneys  and  Solicitors 
Act,  1870 — Form  of  order.]  Where  in  an  action 
by  a  firm  of  solicitors  to  realise  the  amount 
secured  by  a  deed  of  charge  for  costs  owing  to 
them  by  a  client,  the  client  disputed  the  fact 
that  there  was  any  agreement  within  section  4 
of  the  Solicitors  Act,  1870.  The  Court  referred 
it  to  Chambers  to  take  an  account  of  what  was 
owing  on  foot  of  the  deed  of  charge,  and  ordered 
that  the  chief  clerk  in  taking  the  said  account 
should  have  regard  to  section  4  of  the  Act  of 
1870,  that  he  should  ascertain  whether  any 
agreement  had  been  entered  into  between  the 
plaintifls  and  the  defendant,  and  that  in  case 
there  was  any  such  agreement  he  should  be  at 
liberty  to  refer  it  to  one  of  the  Taxing  Masters 
to  determine  whether  such  agreement  was  fair 
and  reasonable.  Wright  and  another  v.  Irvine 
Ch.Div.,47I.L.T.R.95 

63.  ■ Divorce,    petition    for,    by    wife — 

Compromise — Taxation  of  costs  of  petitioner — 
Payment  of  costs  to  solicitor — Form  of  order.] 
A  petition  for  divorce  was  presented  by  a  wife, 
and  an  appUcation  instituted  for  the  usual  order 
for  the  taxation  of  her  costs.  Before  the  hearing 
of  the  application  a  settlement  was  made  by 
the  petitioner  without  the  knowledge  of  her 
solicitor,  and  she  returned  to  cohabitation  with 
her  husband.  The  Court,  on  the  application  of 
the  solicitor  for  the  petitioner,  made  an  order 
for  the  taxation  of  the  costs  of  the  petitioner, 
and  for  payment  of  the  amount  of  the  taxed 
costs  to  the  solicitor.     Ballance  v.  Ballance 

Q.  B.  (Mat.),  [18991  2  I.  R.  128 

64.  r  Expert   witness  —  Civil   engineer  — 

Preparation  of  pleadings — Foremen  of  cordractor.] 
In  an  action  for  dilapidations  the  plaintiff,  when 
taxing  his  costs,  claimed  certain  expenses  in- 
curred by  liim  for  work  done  by  a  civil  engineer 
at  a  period  prior  to  the  filing  of  the  statement 
of  claim : — Held,  that  it  was  within  the  dis- 
cretion of  the  Taxing  Master  to  allow  or  disallow 
such  items-  Held  also,  that  something  should 
be  allowed  in  respect  of  two  employees  of  Messrs. 
DockreU  &  Co.,  described  as  foremen  or  superin- 
tendents, who  were  employed  to  make  estimates 
as  to  the  cost  of  repair.    The  Court,  by  consent, 
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fixed  the  amount  at  £1  8s.  each.    There  being 
no  question  of  principle  involved  no  rule  was 
made  as  to  costs.     Briscoe  v.  Fox 

App.,  40  I.  L.  T.  R.  216,  260 

65.  — ■ —  Expert  witness — Qualifying  himself 
for  examination — Second  consultation.]  A  Taxing 
Master  had  refused  to  allow  more  than  ten 
guineas  as  a  fee  to  an  expert  witness  for  quali- 
fying himself  for  examination  : — Held,  that  the 
Court  will  not  control  the  exercise  of  his  discre- 
tion by  the  Taxing  Master  in  the  matter,  even 
though  the  Court  be  of  opinion  that  a  great 
deal  of  qualifying  work  on  the  part  of  the  expert 
is  necessary,  involving  the  preparation  of 
elaborate  plans  as  well  as  minute  inspection 
of  buildings  and  machinery.  The  Taxing  Master 
had  refused  to  allow  costs,  as  between  party  and 
party,  of  a  second  consultation  of  counsel 
dul:ing  the  course  of  the  action,  although  senior 
counsel  had  certified  that  such  consultation 
was,  in  his  opinion,  necessary : — Held  that  it 
should  be  referred  to  the  Taxing  Master  to 
reconsider  his  decision,  having  regard  to  the 
certificate  of  senior  counsel.  Thompson  v.  Belfast 
Corporation  Barton,  J.,  40  I.  L.  T.  R.  10 

66. General  solicitor  for  minors  acting 

as  administrator  and  guardian — Items  for  work 
for  the  doing  of  which  a  lay  administrator  or 
guardian  could  not  employ  a  solicitor  at  the  charge 
of  the  e.stote.]  The  general  solicitor  for  minors 
when  acting  by  order  of  the  Ijord  Chancellor  as 
administrator  or  as  guardian  of  an  infant  can 
charge  as  costs  only — (a)  actual  expenses  in 
curred  by  him  in  the  discharge  of  his  duty  as 
such  administrator  or  guardian,  and  (6)  full 
solicitor's  costs  for  work  such  as  a  lay  adminis- 
trator' or  guardian  might  properly  employ  a 
solicitor  at  the  charge  of  the  estate  to  do  on  his 
behalf.  Harbin  v.  Darby  (28  Beav.  325)  applied 
and  followed.     In  re  Mice  Naish,  a  minor 

App.,  39  I.  L.  T.  R.  249 

67. Housing  of  Working  Classes  Act, 

1890  (53&54  Vict.,  C.  70)— Provisional  Order 
of  Local  Government  Board — Chancery  or  Parlia- 
mentary scale.]  The  costs  incidental  to  procuring 
a  Provisional  Order  from  the  Local  Government 
Board  under  the  Housing  of  the  Working  Classes 
Act,  1890,  are  taxable  on  the  Parliamentary 
scale.  Lurgan  Urban  District  Council  to  Moore 
and  Johnston 

App.,  [1906]  1  I.  R.  599  ;  40  I.  L,  T.  R.  161 

68. Instructions  for  briefs  for  trial— 

Party  and  party — Copies  of  deeds — Extracts — 
B.  S.  C.  I.,  April,  1878,  Or.  VII.,  Schedule, 
Items  75,  95,  105,  106— B.  8.  C.  I.,  June,  1882, 
r.  2,  Sch.,  Item  15.]  In  a  taxation,  under  the 
Orders  and  Rules  in  force  previous  to  the 
R.  S.  C.  I.,  July,  1893,  of  costs  between  party 
and  party,  the  Taxing  Master  disallowed  charges 
for  full  copies  in  the  briefs  for  trial  of  lengthy 
deeds,  and  allowed  for  30  folios  in  respect  of 
each  deed  only,  at  4d.  per  foUo  : — His  ruling 
upheld.  The  discretion  of  the  Taxing  Master 
as  to  the  amount  to  be  allowed  for  iilstructions 
for  briefs  for  trial  not  interfered  with  by  the 
Judge.  PoirezY.CoUum   V.-C.,[18941H.R.378 
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69. Instructions  for  brief  at  trial— iJe- 

freshers — Model — Expert  vyitnesses — Exceptional 
circumstances — Architect  and  surveyor — Builder 
and  contractor — Medical  witnesses — General  Order 
LXV.,  r.  64  (ll).l  In  an  action  against  a  railway 
company  for  personal  injuries  to  the  plaintiff, 
in  which  the  plaintifi  recovered  £450,  the  Taxing 
Master  allowed  two  doctors  who  were  called  as 
witnesses  for  the  plaintiff  £17  17s.  each  for 
attendance,  being  £5  5s.  a  day  for  each  of  three 
days  the  case  was  at  hearing  and  £2  2s.  for  the 
day  it  appeared  in  the  list,  but  was  not  taken 
up,  when  the  Court  was  adjourned  upon  the 
official  announcement  of  the  death  of  Her  late 
Majesty  Queen  Victoria.  These  doctors  were 
both  on  the  st^ff  of  the  Richmond  Hospital, 
Dublin,  where  the  plaintiff  was  under  treat- 
ment. These  allowances  were  objected  to  by 
the  defendants  as  being  in  excess  of  the  allow- 
ances provided  by  Or.  LXV.,  r.  64  (11),  and 
the  Taxing  Master  was  asked  to  state  his 
reasons  and  the  grounds  why  he  held  the  case 
an  exceptional  one.  He  reportpd  that  he  con- 
sidered the  case  exceptional  from  the  time  it 
occupied  and  the  adjournment  of  the  Court. 
He  further  stated  that  the  special  ground  for 
increasing  the  daily  allowances  was  that  both 
doctors  examined  the  plaintiff  before  the  trial  ; 
that  ""imilar  examinations  had  been  made  on 
behalf  of  the  defendants  by  eminent  doctors ; 
that  there  was  a  conflict  of  medical  evidence 
which  rendered  lengthened  attendance  during 
the  trial  necessary  ;  and  that  both  the  doctors 
were  men  of  eminence  and  authority  in  their 
profession : — Held,  by  the  Court  of  Appeal 
(affirming  the  decision  of  the  King's  Bench 
Division),  that  none  of  the  grounds  stated  made 
the  case  exceptional,  and  that  therefore  the 
allowance  mentioned  in  Or.  LXV.,  r.  64  (11), 
could  not  be  increased,  and  that  sub-rule  was 
made  only  to  regulate  the  payments  to  be  made 
for  the  daily  attendance  of  witnesses,  and  that 
increased  allowances  to  witnesses  could  only  be 
given  under  Or.  LXV.,  r.  22,  or  Or.  LXV., 
r.  64  (10)  Held  aho.  by  the  King's  Bench 
Division,  that  an  allowance  of  £22  6s.  8d.  was 
not  excessive  for  instructions  for  brief  at  the 
trial;  that  the  refresher  to  counsel  for  the  day  on 
which  the  case  appeared  in  the  list  but  was  not 
taken  up,  when  the  Court  was  adjourned  upon 
Her  late  Majesty's  death,  should  not  be  allowed  ; 
that  the  builder  who  had  constructed  the  model 
of  the  scene  of  the  accident  did  not  come  within 
the  category  of  a  professional  witness,  and  should 
only  be  allowed  for  his  attendance  at  the  trial 
at  the  rate  prescribed  for  "  esquires,  bankers, 
merchants,  and  the  like  witnesses  "  ;  and  that 
the  plaintiff  was  not  entitled  to  charge  the  defen- 
dants for  the  attendance  of  the  doctor  who  had 
treated  the  plaintiff  in  the  country,  in  respect 
of  more  than  one  of  three  occasions  when  the 
defendants  had  given  notice  that  they  required 
the  plaintiff  to  be  examined  by  their  doctors  in 
Dublin.  Nolan  v.  Oreat  Northern  Railway  Co. 
K.B.,[1902]  2 1.R.431;  App.,ri902]  2  LR.447; 
36  I.  L.  T.  R.  37  ;  2  N.  I.  J.  R.  85 
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70. Instructions — Instructions  to   sue — 

Instructions  for  briefs — Particula/rs — Fees  to 
counsel — Expert  evideruie — Witnesses'  expenses — 
Discretion  of  Taxing  Master — Principles  of  taxa- 
tion— Parly  and  party — Or.  LXV.,  r.  64,  Rules 
of  Supreme  Court  (Ireland),  1893.]  In  a  case  of 
exceptional  difficulty,  necessitating  much  ante- 
cedent investigation,  and  which  involved  a 
charge  of  forgery,  after  a  protracted  hearing 
before  the  Master  of  the  Rolls  an  order  was 
made  directing  an  issue  to  be  tried  on  the 
question  of  forgery.  The  case  resulted  in  a, 
verdict  for  plaintiffs,  who  were  the  assignees  in 
bankruptcy  of  J.  On  the  taxation  of  costs 
between  party  and  party,  the  plaintiffs  claimed 
'  a  lump  sum  of  £125  for  instructions  to  sue. 
The  Taxing  Master  made  a  ruling  for  particulars, 
and  particulars  were  furnished  claiming  for 
certain  steps  and  proceedings  in  the  bankruptcy 
matter  of  </.,  taken  prior  to  the  institution  of  the 
action.  The  Taxing  Master  disallowed  these 
charges  as  against  the  opposite  party,  and 
allowed  10s.  for  instructions  to  sue : — Held, 
on  motion  for  review  of  taxation,  that  the  fee 
of  10  shillings  was  quit«  inadequate,  considering 
the  nature  and  circumstances  of  the  case,  and 
that  the  matter  should  be  referred  back  to  the 
Taxing  Master  with  a  direction  to  allow  a 
reasonable  remuneration  (ascertained  with  due 
regard  to  the  fees  fixed  by  the  scale  for  solicitor's 
time)  for  the  time  which  he  should  be  satisfied 
was  actually  and  reasonably  occupied  by  the 
solicitor  in  person  or  by  his  clerks  in  acquiring 
the  information  necessary  for  the  case ;  and 
that  if  the  Taxing  Master  required  particulars 
there  should  be  a  request  to  furnish  them  on 
this  basis,  as  a  bare  direction  to  furnish  par- 
ticulars was  insufficient.  A  similar  direction 
was  given  in  reference  to  a  claim  for  £300  for 
instructions  for  brief  on  the  original  hearing,  as 
to  which  the  Taxing  Master  had  allowed  £50. 
The  Court  refused  to  interfere  with  the  discretion 
exercised  by  the  Taxing  Master  in  disallowing 
a  fourth  counsel,  or  in  the  reduction  of  refresher 
fees.  The  solicitor  of  the  plaintiffs  paid  a  fee 
of  50  guineas  to  each  of  two  senior  counsel,  and 
40  guineas  to  junior  counsel  on  the  hearing 
before  the  Master  of  the  Rolls,  and  further  fees 
of  a  similar  amount  to  each  counsel  on  the  trial 
of  the  issue.  The  Taxing  Master  allowed,  in 
each  case,  35  guineas  to  senior  counsel  and  25 
guineas  to  junior  counsel.  Held,  that  the  Court, 
taking  into  consideration  both  the  proceedings 
on  the  trial  and  the  issue,  would  not  interfere 
with  the  ruling  of  the  Taxing  Master  as  regard 
the  briefs  on  the  first  hearing  ;  but  that  the  full 
fee  of  50  guineas  should  he  allowed  to  each 
senior  counsel  and  a  proportionate  fee  to  junior 
counsel  on  the  trial  of  the  issue.  Expenses  of 
expert  witnesses,  in  their  character  as  such, 
cannot  be  allowed  as  between  party  and  party 
on  a  rate  exceeding  that  fixed  by  the  scale 
relating  thereto.  Maconchy  v.  Bank  of  New 
Zealand  M.  R.,  [1900]  1  I.  R.  22 

71.  ■ Instructions  for  brief —Jour  counsel 

— Fees — Exercise  of  discretion — Attorney-Oeneral 
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a  co-defendant.]  Where,  on  review  of  taxation 
of  coats  between  party  and  party,  it  appears  that 
the  Taxing  Master  has,  in  fact,  exercised  his 
discretion  on  proper  grounds,  the  Court  will  not 
interfere  unless  it  be  shown  that  the  amounts 
allowed  by  him  under  the  various  items  in  the 
bill  of  costs  are  unreasonable.  £20  for  instruc- 
tions for  statement  of  claim,  £15  ISs.  for  in- 
strurlions  for  affidavit  of  documents,  and  £130 
for  instructions  for  brief,  held  not  to  be  unreason- 
able, considering  the  nature  of  the  action.  The 
costs  of  a  fourth  counsel  disallowed,  the  Taxing 
Master  having  allowed  his  mind  to  be  influenced 
by  the  fact  that  costs  could  not  be  given  aga,inst 
the  Attorney-General.  Vandeleur  v.  Olynn  and 
the  Attorneii-General 

M.  R.,  App.,  [1907]  1  I.  R.  85,  88  ; 
40  I.  L.  T.  R.  251  ;  41  I.  L.  T.  R.  7 

72. Instructions   for   bnei— Motion  for 

judgment — Action  founded  on  salvage  claim  in- 
volving questions  of  contribution  by  numerous 
parties — Bigisiralion  as  lis  pendens — General 
Or.  LXV.,  r.  65.]  In  an  action  for  contribu- 
tion by  the  plaintiff,  who  had  made  a  salvage 
payment  of  upwards  of  £2,000  on  foot  of  head- 
rent,  under  the  circumstances  reported  ([1904] 
1  I.  R.  341),  it  became  necessary  to  investigate 
the  title  of  thirty-nine  different  persona  for  a 
period  of  thirty  years  ;  the  statement  of  claim, 
which,  in  the  opinion  of  the  Court,  was  not  of 
undue  length,  comprised  twenty-three  printed 
pages  ;  and  there  were  thirteen  separate  defences 
delivered.  The  plaintiff's  solicitors  sent  instruc- 
tions to  junior  counsel  to  settle  reply,  who, 
instead  of  doing  so,  advised  moving  for  judgment 
on  admissions  in  the  pleadings  delivered,  and  in 
default  of  defence  as  regarded  the  defendants 
who  had  not  pleaded.  This  item  included 
£5  5s.  for  instructions,  £5  5s.  fee  to  counsel, 
and  £5  19s.  2d.  for  copies  of  documents.  This 
was  wholly  disallowed  on  taxation,  as  was  also 
a  wide-line  copy  of  the  draft  statement  of  claim 
for  senior  coimael  to  settle.  A  fee  to  senior 
counsel  of  £15  15s.  to  advise  proofs  was  reduced 
to  £6  6s.,  and  £225  for  instructions  for  brief  was 
reduced  to  £50.  The  costs  of  a  second  senior 
counsel  on  the  motion  for  judgment,  and  in- 
structions for  brief  on  further  consideration, 
were  disallowed.  The  above  disallowances  were, 
as  stated  hy  the  Taxing  Master,  mainly  based 
on  the  case  having  been  brought  to  a  hearing  on 
motion  for  judgment.  The  Taxing  Master  also 
disallowed  the  expense  of  a  schedule  prepared  for 
use  before  the  Chief  Clerk  at  the  inquiry,  and 
reduced  £52  14s.,  for  preparation  of  a  notice, 
directed  by  the  Chief  Clerk  for  service  on  the 
defendants,  to  £13  13s.  ;  reduced  £21  paid  to  a 
surveyor  by  £6,  and  disallowed  the  registration 
of  the  action  as  a  lis  pendens  on  the  ground  that 
it  was  not  registered  until  after  the  order  on 
further  consideration  : — Held,  by  the  Master  of 
the  Rolls,  that  the  Taxing  Master  had  under- 
estimated the  importance  and  difficulties  of  the 
case,  particularly  in  its  early  stages,  and  that  the 
circumstance  that  the  labpur  and  attention 
expended  in  the  initiation  of  the  proceedings. 


SOLICITOR— BILL  OF  COSTS  (General)— con. 
which  enabled  the  case  to  be  ultimately  dealt 
with  on  a  motion  for  judgment,  ought  not  to  be 
used  as  a  reason  for  minimising  the  solicitors' 
remuneration  .  Accordingly,  the  Master  of  the 
Rolls  referred  all  the  above-mentioned  items 
back  to  the  Taxing  Master  for  re-consideration. 
Held,  by  the  Court  of  Appeal,  that  the  allowance 
of  fees  in  excess  of  the  scale  showed  that  the 
Taxing  Master  had  appreciated  the  magnitude 
of  the  case,  and,  except  as  to  the  fee  to  counsel 
to  draft  reply  and  the  registration  of  the  action 
as  a  lis  pendens  (both  of  which  the  Court  of 
Appeal  allowed),  that  there  was  no  error  in 
principle';  and  the  remaining  item.=!  objected  to 
being  within  the  discretion  of  the  Taxing  Master, 
the  Court  of  Appeal  (reversing  the  decision  of  the 
Master  of  the  Rolls  as  to  them)  held  that  the 
taxation  should  stand.     Alliaon  v.  Jenkins 

M.  R.,  App.,  [1907]  1  I.  R.  422,  434  ; 
41 1.  L.  T.  R.  81, 128 

73. Re-taxation — Instructions  for  brief — 

Instructions  for  affidavits  of  scripts  and  discovery 
— Method  of  determining  the  proper  amount  to  be 
allowed  for  instructions  for  brief —Pai  ticulars— 
Objections  upon  re-taxation  of  bill.']  In  a  probate 
action,  the  defendant  having  moved  to  review 
certain  items  in  the  plaintiffs'  bill  of  costs,  the 
Court  referred  the  items  relating  to  instructions 
for  affidavit  of  scripts,  instructions  for  affidavits 
of  discovery,  and  instructions  for  brief  back  to 
the  Taxing  Master  for  re-taxation,  and  ordered 
that  the  plaintiffs  should  furnish  detailed 
particulars  of  the  work  done  and  time  included 
in  the  said  items.  On  the  defendant  moving  to 
review  the  re-taxation  of  the  said  items  : — The 
Court  made  an  order  directing  the  plaintiffs' 
solicitors  to  file  in  respect  of  the  item  "  instruc- 
tions for  brief"  an  affidavit  setting  out  in 
separate  parts  of  a  schedule  (1)  the  items  (show- 
ing amounts  claimed),  such  as  journeys, 
attendances,  letters  and  the  preparation  o^ 
documents,  the  charges  for  which  were  specifically 
provided  for  by  the  schedule  of  fees ;  (2)  the 
items  (with  amounts  claimed),  such  as  searches, 
which,  though  not  specifically  provided  for 
by  the  schedule,  were  properly  capable  of 
specific  valuation  ;  (3)  the  nature  and  particulars 
of  any  work  not  included  in  (1)  and  f2),  the  price 
or  value  of  which  was  included  in  the  said  item, 
•'  instructions  for  brief,"  together  with  the 
amount  claimed  therefor.  The  said  affidavit 
having  been  filed  :  The  Court  referred  it  to  the 
Taxing  Master  to  tax  the  various  items  in  the 
said  three  schedules  to  the  affidavit,  and  ordered 
him  upon  such  taxation  to  have  regard  to  the 
allowances  for  instructions  for  affidavit  of  dis- 
covery, and  directed  that  the  respective  solicitors 
be  at  liberty  to  bring  in  objections  to  such  taxa- 
tion as  if  such  taxation  were  an  original  taxation 
of  an  original  bill.    Murray  v.  Burlinghame 

Prob.,  46  I.  L.  T.  R.  180. 

74.  Interest — Costs    charged    on    land.] 

Costs  directed  by  a  judgment  or  order  to  be 
charged  on  land  bear  interest  from  the  date 
on  which  they  become  a  charge.  By  a  judg- 
ment of  the  Master  of  the  Rolls  it  was  directed 
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that  certain  lands  should  ,be  charged  with 
certain  costs  when  taxed  and  ascertained.  The 
lands  and  others  were  subsequently  sold  in  the 
Land  Judge's  Court : — Held,  reversing  the 
decision  of  Ross,  J.,  that  interest  at  4  per  cent, 
on  such  costs  should  be  allowed  against  the 
fund  in  Court  from  the  date  of  taxation  In  re 
Drax  ;  Savile  v.  Droa;  ([1903]  1  Ch.  781)  followed. 
In  re  MacDermntt's  Estate 

Ross,  J.,  App.,  [1912]  1 1.  R.  166, 170  ; 
45  I.  L.  T.  R.  284 

75. Irish  solicitor  undertaking  profes- 
sional work  In  Ireland  for  English  solicitor — 
Retainer — Liability  for  costs — Custom.  ]  The  per- 
sonal liability  of  an  EngUsh  solicitor,  at  whose 
instance  an  Irish  solicitor  undertakes  professional 
work  in  Ireland  for  an  English  client,  depends 
in  each  case  upon  whether  there  is  a  contract 
express  or  implied  that  the  Irish  solicitor  shall 
be  entitled  to  recover  his  costs  from  the  EngUsh 
solicitor.  K.,  an  English  solicitor,  on  behalf 
of  an  English  client,  instructed  P.,  an  Irish 
solicitor,  to  take  proceedings  in  the  King's 
Bench  Division  in  Ireland  against  T.  S.  of 
Dublin.  At  the  tiial  of  the  action,  without  a 
jury.  Dodd  J.,  held  a  custom  to  be  proved,  that 
where  an  English  solicitor  instructs  an  Irish 
solicitor  to  take  proceedings  in  an  Irish  court, 
the  latter,  in  the  absence  of  an  express  agree- 
ment contravening  the  custom,  was  entitled  to 
mcover  from  the  instructing  solicitor  the  entire 
outlay  and  two-thirds  of  the  charges  for  pro- 
fessional services  reasonably  and  properly 
incurred,  and  entered  a  verdict  and  judgment 
in  favour  of  the  plaintiffs  accordingly : — Held, 
by  the  Court  of  Appeal  (Sir  I.  J.  O'Brien,  C, 
Ronan,  L.J.,  Molony  L.J.  diss.)  (reversing 
the  decision  of  the  King's  Bench  Division — 
that  the  plaintiff  was  estopped  from  alleg- 
ing that  the  defendant  was  his  cUent,  and 
that  the  custom  found  by  Dodd  J.,  would  be 
illegal  and  repugnant  to  the  ordinary  rules 
governing  the  relations  between  solicitor  and 
client),  that  an  express  contract  by  the  defendant 
to  pay  the  plaintiff  was  estabUshed  by  the 
correspondence.  Held  also,  that  there  is  noth- 
ing inherently  illegal  in  a  contract  by  an  English 
solicitor  to  pay  for  professional  work  carried 
out  in  Ireland  by  an  Irish  solicitor  for  an  English 
client,  and  that  a  bill  of  costs  for  such  work  is 
taxable.     Porter  v.  Kirllan 

K.  B.,  App.,  [1917]  2  I.  R.  138, 144  ; 
49  I.  L.  T.  R.  161  ;  51  I.  L.  T.  R.  101 

76. Joint  defendants — Same  solicitor  and 

counsel.']  Where  an  action  was  brought  against 
four  defendants,  two  of  whom,  A.  and  8.,  de- 
livered a  joint  defence  and  appeared  by  the 
same  counsel  and  soUcitor,  and  at  the  trial  the 
Judge  directed  judgment  to  be  entered  with 
costs  in  favour  of  A.,  and  the  record  was  un- 
determined with  regard  to  S.,  the  jury  having 
disagreed,  the  Taxing  Master  allowed  A.  the  full 
general  costs  of  the  action  : — Held,  that  A.  was 
entitled  to  half  costsof  the  actiononly.as  in  such 
cases  an  aliquot  part  of  the  costs  was  the  proper 
principle  of  taxation.  Magewan  and  Hamilton  v. 
Agnew  and  others  K.  B.,  3  N.  I.  J.  R.  174 
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77. Judgment  lor  untaxed  costs — Surprise 

— Order  for  taxation.']  Where  the  plaintiff,  a 
solicitor,  furnished  a  biU  of  costs  which  were 
untaxed,  and  then  issued  a  writ  of  summons  to 
recover  the  amount,  and  marked  judgment  on 
the  non-appearance  of  the  defendant  to  the 
writ  of  summons  : — Held,  on  the  application  of 
the  defendant  to  set  aside  the  judgment  on  the 
ground  of  surprise  and  of  bad  faith,  that  the 
bill  of  costs  should  be  taxed,  the  judgment  to 
stand  in  the  meantime  as  security.  Lowry  v. 
Bountree  Boyd,  J.,  1  N.  L  J.  R.  162 

78. Labourers  (Ireland)  Order,  July,  1909, 

r.  55 — Costs.]  A  solicitor  on  April  19,  1909, 
furnished  a  bill  of  costs  for  deducing  title 
to  lands  held  under  a  judicial  tenancy,  portion 
of  which  had  been  acquired  under  a  labourers' 
cottage  scheme  promoted  by  a  rural  district 
council.  Upon  the  Labourers  (Ireland)  Order 
of  July  2,  1909,  coming  into  force  the  solicitor 
exercised  his  option  under  rule  55  (8)  of  that 
Order,  and  claimed  £2  2s.  in  respect  of  the 
work  done,  being  the  optional  fee  payable, 
without  taxation,  to  the  solicitor  acting  on  behalf 
of  a  "  lessee."  The  district  council  refused  to 
pay  on  the  ground  that  a  judicial  tenant  is  not 
a  lessee,  and  though  this  was  decided  against 
the  min  Elliott  arid  Magee  v.  Stranorlar  Rural 
District  Council  (44  I.  L.  T.  R.  95),  they  still 
refused  to  pay.  The  solicitor  issued  a  Civil  Bill 
on  Sept.  20,  1910,  and  on  Oct.  6,  the  Local 
Government  Board  issued  an  amended  order 
with  a  definition  clause  excluding  judicial 
tenancies  from  the  operation  of  the  word 
"  lessee  "  -.—Held,  that  the  Order  of  Oct.  6, 
1910,  is  not  retrospective  so  as  to  effect  rights 
accrued  prior  to  the  date  of  its  coming  into 
force,  or  any  case  in  which  an  action  to  recover 
the  costs  was  pending  at  that  date,  and  that  the 
plaintiffs  were  entitled  to  recover  £2  2s. 
Qallagher  v.  Stranorlar  Rural  District  Council 
Cir.  Cas.,  Holmes,  L.J.,  45  I.  L.  T.  R.  148 

79.  — — ■  Lands  Clauses  \iiU— Principle  regu- 
lating remuneration  of  purchasers^  soUcitor — 
Query  whether  scale  fees  provided  in  Schedule  I. 
to  the  General  Order,  1884,  or  old  system  as  altered 
by  Schedule  II.  of  said  General  Order  applies 
thereto.']  Where  objection  was  made  by  the 
solicitors  who  had  acted  for  the  purchasers  in 
the  compulsory  acquisition  of  land  under  the 
Lands  Clauses  Acts  to  the  principle  on  which 
the  Taxing  Master  had  proceeded  in  the  taxa- 
tion of  "■  miscellaneous  bill  of  costs  in  respect 
thereto  ;  and  where  the  ground  of  objection  in 
respect  of  certain  items  was  that  the  costs  in 
respect  thereof  were  taxable  in  detail  under  the 
old  system  as  altered  by  Schedule  II.  of  the 
General  Order  of  April  16,  1884,  made  pursuant 
to  the  SoUcitors  Remuneration  Act,  I88I,  and 
not  under  Schedule  I.,  Part  I.,  of  said  General 
Order  : — Held,  that  the  costs  of  such  purchasers 
were  taxable  under  the  old  system  as  altered  by 
Schedule  II.  of  such  General  Order,  and  not 
under  Schedule  I.,  Part  I.,  thereof.  In  re 
Pembroke  Urban  District  Council  and  D.  <fc  T. 
Fitzgerald 

Ch.  Div.,  Barton,  J„  50  I.  L.  T.  R.  65 

4  F 


(  2371 


DIGEST  OF  CASES. 


(  2372  ) 


SOLICITOR— BILL  OF  COSTS  (General)— co». 

80. Local   Bankruptcy   Court  —  Appeal 

I  rem.]  Where,  on  the  determination  of  an 
appeal  from  an  order  of  a  Local  Bankruptcy 
Court,  the  Taxing  Master  is  directed  to  tax  the 
costs  of  and  incidental  to  the  proceedings  in  the 
Court  below  and  of  the  appeal,  it  is  the  duty  of 
the  Taxing  Master  to  tax  such  items  as  relate  to 
business  transacted  in  the  Local  Bankruptcy 
■Court,  and  such  items  as  relate  to  the  appeal, 
according  to  the  scale  of  fees  respectively 
applicable  to  such  items,  and  it  is  not  necessary 
that  the  former  items  should  be  referred  to  the 
Local  Kegistrar  for  taxation.     In  re  Hanafin 

App.,  [1907]  2  I.  R.  109  ;  40  I.  L.  T.  R.  243 

81. Miscellaneous  costs — Letters — Atten- 
dances —  Interviews  —  Taxing  Master  —  Dis- 
cretion— Schedules — Costs  out  of  Court — Practice 
—40  <fc  41  Vict.,  c.  57,  s.  61  (3)— 30  cfe  31  Vict., 
c.  44,  s.  176 — Orders  of  Supreme  Court  as  to  costs, 
1893.1  In  miscellaneous  costs  between  solicitor 
and  cUeut — (1)  The  lowest  charge  for  a  proper 
attendance  is  6s.  8d.,  but  the  Taxing  Master  is 
entitled  to  disallow  such  charges  for  attendances 
to  pay  a  debt  of  a  deceased,  where  letters  at  the 
lower  rate  of  3s.  4d.,  which  were  allowed,  would 
have  suf&ced ;  (2)  there  is  no  schedule  or  rule 
to  interfere  with  the  discretion  of  the  Taxing 
Master  as  to  the  amount  of  charge  to  be  allowed 
for  each  letter ;  (3)  interviews  of  about  two 
hours  in  duration  were  charged  for  at  13s.  4d., 
the  Taxing  Master  in  reducing  same  to  6s.  8d. 
stated,  as  a  ground  for  doing  so,  that  they 
were  "  attendances  on  co-executors  and  co- 
trustees " : — Held,  he  was  in  error,  and  the 
Court  in  exercise  of  its  discretion  allowed 
13s.  4d.  In  re  Dublin  Corporation  ,-  Ex  parte 
De  Butts  (30  I.  L.  T.  R.  54,  56)  considered. 
The  Scottish  Provident  Institution  v.  Connolly 
M.  R.,  31 1.  L.  T.  R.  151 

82. Money  paid  Into  Court— ie«s  amount 

recovered  on  hearing — Principle  of  taxation.'] 
Caplice  v.  Sadleir  43  I.  L.  T.  224 

83. Month's   notice — Power   of   Court.} 

The  plaintiff  was  a  solicitor,  and  applied  for  leave 
to  commence  an  action  to  recover  the  amount 
of  his  bill  of  costs,  although  less  than  one  month 
had  elapsed  from  the  delivery  thereof.  The 
plaintiff  in  his  affidavit  deposed  that  the  defen- 
dant intended  to  leave  the  country,  and  also  that 
she  was  in  embarrassed  circumstances.  The 
Court  made  an  order  granting  the  application. 
O'Neill  V.  Corr  K.  B.,  2  N.  I.  J.  R.  135 

84.  • •  More  than  two  counsel — Taxation — 

Action  which  could  have  been  brought  in  County 
Court — Effect  of  absence  of  certificate  for,  in  sub- 
sequent proceedings — Certificate  given  on  day  after 
tridlr-Or.  LXV.,  r.  65  (41).]  It  is  provided  by 
Or.  LXV.,  1'.  65  (41),  that  "  the  costs  of  more 
than  two  counsel  s'hall  not  be  allowed  in  causes 
or  matters  which  in  the  case  of  a  plaintiff,  having 
regard  to  the  amount  recovered  .  .  .  could 
have  been  brought  in  the  County  Court,  unless 
the  Judge  at  the  trial  shall  certify  under  his 
hand,  on  the  certificate  of  the  registrar  or  other 
proper  officer,  that  more  than  two  counsel  were 
reasonable  or  proper     .     .     ."     The  plaintiff 
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obtained  a  verdiet  for  £40  in  an  action  of 
negligence  tried  by  a  judge  and  jury.  The  judge 
gave  a  certificate,  allowing  three  counsel,  on  the 
morning  following  the  day  on  which  the  trial  had 
concluded,  which  was  held  by  the  Court  of 
Appeal  to  be  too  late : — Held,  by  the  Court  of 
Appeal  (reversing  the  decision  of  the  King's 
Bench  Division),  that  the  provision  in  sub-rule 
41,  disallowing  the  costs  of  more  than  two 
counsel  in  the  absence  of  a  certificate,  is  not 
confined  to  the  trial  of  the  action,  but  applies 
to  subsequent  proceedings  ;  and  that  the  plain- 
tiff could  not  be  allowed  the  costs  of  more  than 
two  counsel  on  an  application  to  the  King's 
Bench  Division  for  a  new  trial  and  an  appeal 
from  their  decision  to  the  Court  of  Appeal. 
Flanagan  v.  Dublin  United  Tramways  Company, 
Limited  K.  B.,  App.,  [1914]  2  I.  R.  160, 169  ; 
48  I.  L.  T.  R.  18,  21 

85. Originating      summons  —  Perusing 

affidavits — Rules  of  August,  1893 — Schedule,  item 
139.]  The  hearing  of  an  originating  summons 
is  the  hearing  of  a  case,  and  a  solicitor  can 
charge  3d.  a  folio  (where  the  lower  scale  is 
appUcable)  for  perusing  affidavits  read  on  the 
hearing.  Heron,  Deceased  ;  Higgin  v.  M'Mor- 
land  T.  M.,  28  I.  L.  T.  66 

86. Party  to  be  charged.]  A  bill  of  costs, 

in  order  to  comply  with  the  Statute  12  &  ISVict., 
c.  53,  s.  2,  must  clearly  point  out  on  the  face  of  it, 
or  by  some  writing  connected  with  it,  the  party  or 
parties  to  be  charged.  K.,  an  attorney,  was 
jointly  retained  by  B.,  W.,  and  C,  to  conduct 
certain  proceedings  in  Chancery  and  in  the 
Landed  Estates  Court,  and  delivered  two  bills 
of  costs  to  R.  One,  a  bill  of  Chancery 
costs,  was  entitled  in  the  margin  in  the  causes 
and  matters,  and  endorsed  "  Miscellaneous  costs 
of  R.,"  and  directed  to  R.  The  other,  of  Landed 
Estates  Court  costs,  was  entitled  in  the  matters, 
and  headed  "Costs  of  R.,  W.,  and  C,"  and 
endorsed  "  Costs  between  soUcitor  and  client," 
and  directed  to  R.  There  were  some  items  in 
the  bill  of  Chancery  costs  with  which  R.  alone 
was  chargeable : — Held,  that  the  biU  of  Chancery 
costs  was  insufficient  to  charge  W.  and  C. 
Kieman  v.  Brereton 

E.,  [1866]  17  I.  C.  L.  R.  203 

87. Payment  of  costs  by  percentage  on 

moneys  recovered — Outlay — Payments  to  Ameri- 
can agents — Petition  for  taxation — Solicitors  Re- 
muneration Act,  44  cfc  45  Vict.  c.  44,  1881,  s.  8.] 
The  petitioner,  having  consulted  the  respondent, 
who  was  a  solicitor,  in  reference  to  the  recovery  of 
moneys  payable  to  the  petitioner  as  next-of-kin 
of  a  relative  who  had  died  in  America,  an  agree- 
ment was  entered  into  between  them  that  in  con- 
sideration of  the  respondent  recovering  for  the 
petitioner  his  share  of  the  assets  of  the  deceased 
be  would  pay  him  a  commission  of  £5  per  cent, 
on  the  amount  of  the  share  to  which  the  peti- 
tioner should  be  declared  entitled  in  the  Ameri- 
can Courts,  as  well  as  all  pecuniary  outlay 
incurred  by  the  respondent.  The  respondent 
recommen4ed  a  firm  of  American  agents,  and  the 
petitioner  signed  a  power  of  attorney  to  them  to 
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act  for  him.  The  American,  agents  received 
4,000  dollars  as  the  respondent's  share  of  the 
estate,  and,  after  deducting  counsel's  fees  and 
disbursements  amounting  to  105  dollars,  they 
further  deducted  200  dollars  as  their  charges 
at  5  per  cent.,  and  remitted  £775  17s.  to  the 
respondent,  who  deducted  therefrom  £38  15s., 
being  £5  per  cent,  on  the  net  sum  received  by 
him,  and  paid  the  balance  to  the  petitioner. 
On  a  petition  seeking  for  an  Order  that  the 
respondent  furnish  a  bill  of  costs,  and  that  same 
be  referred  for  taxation  : — Held  (affirming  Dodd, 
J. ),  that  the  payments  of  the  fees  and  disburse- 
ments in  America  was  "  outlay "  within  the 
meaning  of  the  agreement,  and  that  the  charges 
were  fair  and  reasonable,  and  the  petitioner  was 
not  entitled  to  delivery  of  a  bill  of  costs.  In  re 
M'Coyand  The  Solicitors  Remuneration  Act,  1881 
App.,  52  I.  L.  T.  R.  109 

88. Payments  to  witness  subsequent  to 

original  taxation.]  Where  a  claim  is  made  for 
the  costs  of  a  witness,  who  at  the  time  of  the 
original  taxation  has  not  been  paid,  but  to 
whom  it  appears  sums  have  been  paid  subse- 
quent thereto  : — Held,  that  the  Taxing  Master 
was  not  precluded  from  allowing  such  amount 
as  he  should  consider  proper  by  reason  of  the 
payment  to  the  witness  being  made  subsequent 
to  the  original  taxation.  M^  Bride  v.  M'  Connell 
Q.  B.,  28 1.  L.  T.  R.  34 

89.  Probate  suit — Costs  "  in  the  action  " 

— Counterclaim  —  Caveat — Citations — Subpoena, 
■insertions  of  names  in,  after  sealing  of — Witnesses, 
expenses  of — Attendance  of  country  solicitor  in 
Dublin.}  An  action  having  been  brought  by 
an  executor  propounding  a  will  of  1897,  the 
defendant  put  in  a  defence,  which  was  substan- 
tially a  counterclaim,  propounding  a  will  of  1894. 
The  plaintifE  pleaded,  by  way  of  reply,  the 
revocation  of  the  will  of  1894  by  the  will  of  1897 
and  two  intermediate  wills.  At  the  trial  of  the 
will  of  1897  was  estabUshed,  and  an  order  made 
giving  plaintiff  and  defendant  their  costs 
properly  incurred  in  the  action  out  of  the  assets. 
On  a  motion  to  review  the  taxation  of  the 
defendant's  costs,  it  was  objected  that  the 
Taxing  Master  should  not  have  allowed  the 
defendant  the  costs  of  the  counterclaim,  on  the 
ground  that  they  were  not  costs"  in  the  action." 
No  such  objection  was  taken  before  the  Taxing 
Master  : — Held,  (1)  that  this  objection  could  not 
now  be  relied  on  ;  and  (2)  that,  even  if  it  could, 
the  costs  of  the  counterclaim  were  costs  in 
the  action."  The  costs  of  a  caveat  and  appear- 
ance to  the  warning,  though  incurred  before 
writ  issued,  are  "  costs  in  the  Probate  action." 
The  costs  of  citations  to  legatees  may  be  allowed 
in  a  proper  case,  although  the  executors  of  the 
will  under  which  the  legatees  claim  are  before 
the  Court.  Additional  names  should  not  be 
inserted,  as,  of  course,  in  a  writ  of  subpcena  once 
it  has  been  issued  and  sealed.  If  it  is  desired 
to  insert  additional  names,  a  corrected  praecipe 
should  be  lodged,  and  the  writ  resealed.  The 
mere  fact  that  a  witness  has  not  been  sub- 
pcenaed  is  no  ground  for  disallowing  his  expenses 
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or  the  costs  of  attending  on  him  to  take  his 
evidence.  If  the  country  solicitor  of  a  party,  or 
his  assistant,  is  a  necessary  witness  at  the  trial  in 
Dublin,  the  mere  fact  that  the  solicitor  has  a 
registered  address  in  Dublin  is  not  sufficient 
ground  for  disallowing  their  travelling  expenses 
and  the  soUcitor's  fee  for  attendance  as  a 
witness.  A  witness  coming  to  Dublin  by  rail 
should  only  be  allowed  the  actual  fare  paid, 
although  it  is  less  than  the  ordinary  fare,  as 
where  he  travels  by  an  excursion  train;  Craig 
V.  Boyd  Q.  B.  (Prob.),  [1901]  2  I.  R.  645  ; 

1  N.  I.  J.  R.  62 

90. Promissory  note  for — Untaxed  costs 

• — Bight  to  have  taxed.}  In  an  action  to 
recover  the  balance  due  on  foot  of  two  pro- 
missory notes  which  had  been  given  to  the 
plaintifE  (a  soUcitor)  in  payment  of  certain  un- 
taxed bills  of  costs,  the  Court,  following  Be 
Bomer  and  Haslam  ([1893]  2  Q.  B.  286),  de- 
clined to  give  the  plaintiff  liberty  to  mark  judg- 
ment against  the  defendant,  as  the  onus  wa; 
thrown  on  the  plaintiff  of  showing  that  at  the 
time  when  the  defendant  signed  the  notes  he 
was  aware  of  his  right  to  have  the  costs  taxed — 
an  onus  which  the  plaintiff  had  not  discharged. 
Davoren  v.  Keane  K.  B„  5  N.  I,  J.  R.  79 

91. Refresher — Notice  of  motion  served, 

but  case  not  appearing  in  the  list — Term  refresher 
to  counsel  allowed — Or.  LXV.,  r.  64  (44).]  A 
notice  of  motion  for  a  new  trial  was  served  for 
Easter  Term,  and  the  briefs  were  given  out  to 
counsel,  but  the  motion  did  not  appear  in  the 
Law  List  during  that  term,  but  was  heard  in 
Michaelmas  Term  •.—Held,  that  term  refreshers 
should  be  allowed  to  counsel.  Wilkinson  v. 
M'Cann  T.  M.,  35  I.  L.  T.  R.  115  ; 

1  N.  I.  J.  R.  134 

92. Requisition  to  tax — After  time  ex- 
pired— Special  circumstances — 6  <fc  7  Vict.,  c.  73.] 
Two  bills  of  miscellaneous  costs  in  respect  of 
work  done  during  a  period  of  twelve  years  were 
delivered  by  D.,  a  soUoitor,  to  his  client  M.,  in 
January,  1891.  Beyond  expressing  surprise  at 
the  amount  and  an  assumption  that  the  bills 
might  require  taxation,  no  objection  to  the  bills 
was  then  taken  by  M.,  nor  any  requisition  to 
tax  furnished  until  May,  1896.  During  all  this 
period  M.  was  in  delicate  health,  a  fact  which 
was  known  to  D.,  who  for  this  reason  forbore  to 
press  for  his  demand,  and  expressly  suggested 
that  M.  should  take  time  for  its  consideration. 
The  amount  claimed  having  been  reduced  by 
payments,  and  a  further  demand  having  been 
made  in  July,  1893,  for  the  balance  now  alleged 
to  be  due,  M.,  in  reply,  claimed  certain  credits. 
In  1895  D.  replied,  disputing  the  credits  and 
requesting  payment.  A  correspondence  ensued 
between  him  and  M.'s  then  solicitor,  in  which 
the  question  of  the  amount  of  the  bills  was 
raised,  and  the  requisition  to  tax  was  finally 
served,  and  M.  died  in  November,  1896.  Upon 
an  application  by  his  executors  that  the  bills 
be  taxed : — Held,  that  the  above  facts  did  not 
constitute  special  circumstances  within  the 
meaning  of  the  statute,  6  &  7  Vict.,  c.  73,  and 
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that   the   apphoation   should   be   refused.     Be 
Dowries  and  The  Solicitors'  Act 

M.  R.,  32  I.  L.  T.  R.  89 

93. Requisition  to  tax— Practice — Party 

chargeable — Payment — Compromise  of  lam  suit — 
Bill  of  costs  stopped  out  of  fund  in  hands  of  a 
solicitor — 12  db  13  Vict.,  c.  53,  s.  3.]  A  suit 
having  been  instituted  in  the  County  Court  to 
establish  the  will  of  M.  by  C,  the  executor,  the 
widow  and  daughter  of  the  deceased  opposed 
with  the  result  that  a  compromise  was  effected, 
by  which  certain  legacies  were  abated,  and  the 
residue  of  the  assets,  after  payment  of  the  costs 
of  both  parties,  was  to  be  divided  between  the 
widow  and  daughter.  E.,  the  solicitor  for  the 
executor,  furnished  an  account  to  H.,  the 
solicitor  for  the  widow,  in  which  he  claimed 
three  bills  of  costs,  including  one  for  £52  for 
untaxed  miscellaneous  costs.  The  widow 
objected,  and,  on  the  suggestion  of  H.,  E. 
moderated  his  bill  by  deducting  £5,  and  sent  a 
cheque  to  the  widow  for  her  share,  after  de- 
ducting the  costs.  She  again  objected,  and 
after  some  correspondence,  within  twelve 
months  of  the  delivery  of  the  bill,  moved  for 
an  order  for  taxation : — Held  (reversing  the 
decision  of  Chatterton,  V.-C),  that  the  widow, 
as  "  the  person  liable  to  pay,"  was  entitled, 
under  12  &  13  Vict.,  o.  53,  s.  3,  to  have  the  costs 
taxed.     In  re  Early         App.,  [1897]  1  I.  R.  6 

94. Requisition  to  tax — Sending  bill  by 

post — "  Calendar  month  " — Computation  of  time 
— Waiver— 12  &  13  Vict.,  c.  53,  s.  2.]  In  the 
computation  of  the  calendar  month  mentioned  in 
12  &  13  Vict.,  c.  53,  B.  2,  the  day  on  which  the 
bill  of  costs  is  delivered  and  the  day  on  which 
the  writ  is  issued  must  both  be  excluded,  and 
when  the  bill  of  costs  is  sent  through  the  post 
the  month  begins  to  run,  not  from  the  day  of 
posting,  but  from  the  date  of  deUvery  in  due 
course  of  post  at  the  client's  residence.  A 
subsequent  requisition  to  tax  is  not  a  waiver  by 
the  oUent  of  any  defence.  Maguire  and  Riordan 
V.  Carey  Ex.,  30  I.  L.  T.  R.  13 

95.  Retainer  —  Consultation  —  Taxation 

— Public  Authorities  Protection  Act,  1893 — 
Solicitor  and  cUenl — Costs  payable  by  opposite 
party — Retainer  to  counsel — Consultation  prior  to 
new  trial  motion— Or.  LXV.,  r.  65  (28),  (29).]  A 
retainer  to  senior  counsel  prior  to  the  trial  is  in 
a  proper  case  taxable  against  a  party  liable  to 
pay  costs  as  between  solicitor  and  client  under 
the  Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.,  u.  61).  Costs  of  a  consulta- 
tion to  settle  the  defendant's  affidavit  of  dis- 
covery of  documents  were  also  in  the  special 
circumstances  allowed  as  between  solicitor  and 
cUent  as  against  the  plaintiff.  Costs  of  a  con- 
sultation prior  to  a  new  trial  motion,  being 
taxable  as  between  party  and  party,  were 
allowed  by  the  Court  of  Appeal,  reversing  the 
King's  Bench  Division.  Brandon  &  Co.  v. 
Hanna  (41  I.  L.  T.  R.  75)  approved.  Newell  v. 
Starhie  (No.  2)  App.,  [1918]  2  I.  R.  228 

96. Review  of  taxation — ^(tendamces — 

Special  fee — Written    authority    of   client — Or. 


SOLICITOR— BILL  OF  COSTS  (General)— com, 
LXV.,  r.  20.]  Where  a  solicitor  attends  person- 
ally at  the  hearing  of  an  action  on  the  written 
instructions  of  his  client,  and  thereby  incurs 
expenses  for  which  he  charges  in  his  bill  of 
costs : — Held,  the  Taxing  Master  has  discretion 
in  making  disallowances.  To  entitle  the 
solicitor  to  such  costs  he  must  not  only  show  a 
special  contract  with  his  client,  but  that  they 
were  just  and  reasonable.  The  authority 
given  by  the  client  must  be  regarded  as  qualified 
by  the  discretion  in  the  Taxing  Master  to 
disallow.     Donnelly  v.  Malone 

K.  B.,  47  I.  L.  T.  R.  208 

97.  Rigllt  of  way — Public  and  private — 

General  costs — 40  <fc  41  Vict.,  c.  57,  s.  53.]  In 
an  action  for  damages  for  the  obstruction  of  a 
right  of  way,  claimed  alternatively  as  a  public 
and  as  a  private  right  of  way,  the  jury  found  in 
favour  of  the  plaintiffs  in  respect  of  the  claim 
founded  on  the  public  right  of  way,  a  verdict 
being  directed  for  the  defendant  in  respect  of 
the  claim  founded  on  the  alleged  private  right 
of  way.  On  a  motion  for  review  of  the  taxation 
of  costs : — Held,  that  the  plaintiffs  were  entitled 
to  the  general  costs  of  the  action,  and  the' 
defendant  only  to  the  costs  of  the  issue  on  whichj 
he  succeeded.  Kennedy  v.  Healy  ([1897]  2  I.  B. 
258)  distinguished.      Smyth  v.  Wilson 

K.  B.,  [1904]  2  I.  R.  40;  3  N.  I.  J.  R.  304 
98. Separate  causes  of  action — Appor- 
tionment— Expenses  of  witnesses — Judicature  Act^ 
s.  5S—Half  costs— R.  S.  C.  J.,  Or.  LXV.,  r,  3.] 
In  an  action  for  trespass  to  the  person  and  for 
money  received  to  the  plaintiff's  use,  the  jury 
found  for  the  defendant  on  the  cause  of  action 
in  tort,  and  £2  for  the  plaintiff  on  the  other  cause 
of  action.  Judgment  was  entered  for  the  defen- 
dant with  costs  on  the  first  cause  of  action,  and 
for  the  plaintiff  on  the  second,  with  legal  cost8< 
(if  any).  Certain  witnesses  at  the  trial  gave- 
material  evidence  on  both  causes  of  action  : — 
Held,  that  the  Taxing  Master  was  right  in 
apportioning  the  expenses  of  these  witnesses ; 
in  allowing,  as  part  of  the  plaintiff's  costs,  part 
of  the  necessary  expenses  of  such  of  those 
witnesses  as  were  examined  on  his  behalf ;  and 
in  taxing  to  the  defendant,  as  part  of  his  costs 
payable  by  the  plaintiff,  an  apportioned  part  of 
the  expenses  of  such  of  these  witnesses  as  were 
produced  by  the  defendant.  When  a  plaintiff 
recovers  less  than  £20  in  an  action  of  contract 
the  one-half  of  the  ordinary  costs  to  which  only, 
in  the  absence  of  a  certificate,  he  is  entitled,  is 
one-half  only  of  disbursements  as  well  as  of 
profit  costs.     Kennedy  v.  Healy 

Ex.,  App.,  [1897]  2  I.  R.  258,  270  ;; 
31 1.  L.  T.  R.  69 
99. Separate  causes  of  action — Apportion- 
ment— Witnesses'  expenses —  Assault —  Slander.} 
In  an  action  of  slander  and  of  assault,  the  jury 
found  for  the  plaintiff  on  the  assault,  and  for  the 
defendant  on  the  slander.  The  Taxing  Master, 
in  the  absence  of  the  plaintiff,  on  an  adjourned 
hearing  of  the  case,  of  which  the  plaintiff  had 
received  no  notice,  allowed  all  the  expenses  of 
the    defendant's    witnesses: — Held,    that    the: 
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SOLICITOR— BILL  OF  COSTS  (General)— con. 
matter  should  be  referred  back  to  the  Taxing 
Master  with  a  direction  to  disallow  to  the  defen- 
dant portion  of  the  expenses  of  such  of  the 
witnesses  as  were  examined  with  regard  to  the 
assault.  Held  also,  that  for  an  adjourned  hearing 
of  taxation  of  costs  no  further  notice  is  necessary. 
M'lernon  v  Stewart        K.  B.,  1  N.  I.  J.  R.  188 

100  &  101. Separate  causes  of  action — 

Taxation — Judicature  Act,  a.  53— Or.  LXV.,r.  1.] 
In  an  action  for  libel,  paragraph  4  of  the  state- 
ment of  claim  alleged  the  pubUoation  of  certain 
libels  by  the  defendants  in  a  manifesto.  Para- 
graph 5  alleged  other  libels  published  in  a  letter 
on  another  occasion  by  the  defendants.  At  the 
trial  judgment  was  given  for  the  plaintiff  for 
£50  and  costs,  as  to  the  cause  of  action  alleged 
in  paragraph  4.  and  for  the  defendants,  with 
costs,  as  to  the  residue  of  the  action : — Held, 
that  as  the  statement  of  claim  disclosed  indepen- 
dent causes  of  action,  and  as  the  plaintiff  had 
only  succeeded  in  one  of  such  causes  of  action, 
he  was  entitled  only  to  the  costs  of  the  cause  of 
action  on  which  he  had  succeeded,  and  that  the 
defendants  were  entitled  to  the  costs  of  the  other 
causes  of  action.  Kennedy  v.  Healy  (31  I.  L. 
T.  R.  69)  followed.  Morgan  v.  Gray  (10  I.  J. 
N.  S.  335)  considered.  Fisher  v.  The  "  Nation  " 
Newspaper  and  Sooney 

K.  B.,  35 1.  L.  T.  R.  225  ;  App.,  36 1.  L.  T.  R.  38  ; 

2  N.  I.  J.  R.  193 

102. Separate  causes  of  action — Single 

cause  of  action-with  separate  consequences — Find- 
ings in  favour  of  the  plaintiff  and  defendant — 
Principle  of  taxation — Or.  LXV.,  r.  I.]  In 
an  action  against  a  defendant  for  raising  and 
putting  a  roof  upon  a  party  wall,  where  it  was 
pleaded  that  the  act  was  a  trespass ;  and 
secondly,  a  nuisance  by  reason  of  the  drip  from 
the  roof ;  and  thirdly,  an  interference  with 
ancient  lights,  the  jury  found  that  the  acts  of 
the  defendant  were  a  trespass,  which  was  the 
principal  matter  in  dispute  ;  but  found  for  the 
defendant  on  the  question  of  nuisance  and 
ancient  lights : — Held  (reversing  the  King's 
Bench  Division),  that  there  was  only  one  cause 
of  action  for  the  purposes  of  taxation — viz.,  the 
interference  with  the  wall  by  the  defendant, 
and  that  the  plaintiff  was  entitled  to  the  costs 
of  his  action,  based  on  that  interference,  and 
that  the  defendant  would  be  entitled  to  the 
additional  costs,  if  any,  arising  from  the  pleas 
of  nuisance  and  ancient  lights  on  which  he  was 
successful.  Held  also,  that  the  Taxing  Master 
was  right  in  appljdng  the  principle  of  Smith  v. 
Wilson  (K.  B.  D.,  June  29,  1903)  to  the  case. 
Walsh  V.  Spillane 

K.  B.,  Api).,  37  I.  L.  T.  R.  216,  231  ; 
4  N.  I.  J.  R.  23,  29 

103. "  Set-off  "  of  costs  as  between  suc- 

isessful  and  unsuccessful  defendants — Taxation — 
Practice— E.  8.  0.  {Ireland),  Or.  LXV.  (1893), 
rr.  16  and  64  (20) — Solicitor's  lien.']  In  an  action 
jor  an  assault  and  false  imprisonment  against 
three  defendants  A.,  B.,  and  C,  the  plaintiff 
obtained  a  verdict  and  judgment  against  A. 
■with  costs,  while  verdict  and  judgment  were 


SOLICITOR— BILL  OF  COSTS  (General)— core, 
entered  for  the  defendant  B.  against  the  plaintiff 
with  costs.  On  taxation,  B.,  alleging  that 
plaiatiff  had  no  means  of  otherwise  satisfying 
his  claim  for  costs,  applied,  under  R.  S.  C, 
Or.  LXV.,  r.  64  (20),  to  set  off  the  costs  payable 
by  the  plaintiflE  to  the  defendant  B.  against  the 
costs  payable  to  the  plaintiff  by  the  defendant 
A.  The  plaintiff  had  previously  assigned  the 
amount  of  the  judgment  debt  and  costs  due  to 
him  by  the  defendant  A.  to  his  solicitor  in 
consideration  of  the  party  and  party  costs  due 
to  him  in  the  action.  The  Taxing  Master 
having  refused  the  application  : — Held,  that  the 
deduction  or  set-off  should  have  been  made. 
A  soUcitor's  lien  upon  costs,  or  upon  »  fund 
recovered  through  him  by  a  party  in  an  action, 
is  subject  to  the  rights  of  the  parties  inter  se, 
including  the  right  of  set-off  or  deduction  of 
costs  as  between  successful  and  unsuccessful 
defendants.  M'Oormack  v.  Boss,  Beatty,  and 
Norman  Q.  B.,  [18941  2  I.  R.  545  ; 

28  I.  L.  T.  R.  105 

104. Solicitor   acting    as   land    agent.] 

Where  a  member  of  a  firm  of  solicitors  acted 
as  a  land  agent,  he  was  held  entitled  to  take 
credit  as  just  credits  and  allowances  for  the 
costs  of  legal  proceedings  connected  with  the 
agency,  payable  to  the  agent's  own  firm, 
Tenison  v.  Ambrose  V.-C,  29  I.  L.  T.  286 

105. Solicitor  and  client — Agreement  for 

special  remuneration  of  country  solicitor  per- 
sonally attending  trial  or  argument  in  DubUn.] 
Per  Harrison  and  Holmes,  JJ.  {dubitanle  Gibson, 
J.) : — A  ci-untry  solicitor  may  contract  with 
his  client  for  special  remuneration  for  his  per- 
sonal attendance  in  Dublin  on  the  trial  of  an 
action  or  on  a  law  argument.  Such  contract 
must  be  clearly  shown  to  have  been  entered 
into  by  the  client  with  full  knowledge  of  its 
effect,  and  to  be  in  itself  just  and  reasonable. 
Guardians  of  New  Boss  Union  to  Colfer 

Q.  B.,  [1894]  2  I.  R.  118 

Sub  nomine  Guardians  of  New  Boss  Union  v. 
28  I.  L.  T.  R.  19 

106. Solicitor  and  client — Attendance  in 

Dublin — Board  of  Guardians.]  Upon  a  sum- 
mons by  a  sohcitor  for  an  order  directing  the 
Taxing  Master  to  review  his  taxation  of  a  bill  of 
costs  as  between  solicitor  and  cUent : — Held, 
that  the  special  fees  and  expenses  of  a  country 
solicitor  should  be  allowed  in  respect  of  attend- 
ances for  consultation  with  counsel,  and  other- 
wise for  the  purpose  of  conducting  proceedings 
in  Dublin,  when  the  solicitor  having  local  know- 
ledge in  connection  with  the  matter  had  been 
requested  by  his  cUents  (a  board  of  guardians) 
to  attend  personally  in  Dublin.  In  re  Cramsie 
and  Greer  M.  R.,  [1894]  1  I.  R.  135 

107.  Solicitor  and   client — Prirniple  of 

taxation — Ordered  to  be  paid  by  defendant  to 
plaintiff — Anwunt  of  counsels'  fees — Attendances 
— Witnesses'  expenses — "  Professional  witness  " — 
Fees  to  counsel  on  ahortive  trial.]  A  trial  was,  by 
the  misconduct  of  the  defendant,  rendered 
abortive,  and  the  defendant  was  ordered  to  pay 
to  the  plaintiff  all  the  costs  and  expenses  of  the 
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SOLICITOR— BILL  OF  COSTS  (General)— com, 
said  trial "  to  be  taxed  as  between  solicitor  and 
client."  Ihe  Taxing  Master  having  taxed  the 
said  costs  on  the  same  principle  as  in  a  taxation 
of  costs  as  between  a  solicitor  and  his  own 
client— that  is  to  say,  allowing  all  items  of 
charge  except  such  as  were  of  an  unusual 
character,  and  which  could  not  be  claimed  by  a 
solicitor  without  the  express  authority  of  his 
client : — ^The  Court  affirmed  the  decision  of  the 
Taxing  Master.  The  Taxing  Master,  having 
reduced  the  fees  on  counsels'  briefs  for  trial  (the 
trial  being  on  circuit)  from  100  guineas  in  the 
case  of  senior  counsel  (one  of  whom  was  the 
Solicitor-General)  and  70  guineas  in  that  of 
junior  counsel,  to  60  and  40  guineas  respectively, 
and  the  refresher  fees  to  senior  counsel  from  24 
guineas  to  15  guineas,  on  the  ground  that  such 
higher  fees  were  special  fees :  Aud  having 
disallowed  attendance  fees  to  the  plaintiff's 
solicitor  and  to  a  solicitor  in  Cork  for  discussing 
the  jury  panel  and  marking  the  names  of  persons 
to  be  challenged  in  the  interest  of  the  plaintiff, 
on  the  ground  that  such  fees  were  no  part  of  the. 
costs  of  an  action :  And  having  disallowed  an 
attendance  fee  for  inspecting  the  file  of  sub- 
poenas issued  on  behalf  of  the  defendant  on  the 
ground  that  such  attendance  was  covered  by  the 
allowance  for  procuring  evidence  :  And  having 
reduced  the  allowance  paid  to  a  witness,  who 
was  a  veterinary  surgeon,  from  10  guineas  per 
diem  to  5  guineas  per  diem  :  And  having  reduced 
the  allowance  paid  to  a  witness,  who  was  a  land 
agent  and  also  a  Fellow  of  <he  Surveyors' 
Institute,  from  3  guineas  per  diem  to  one 
pound  per  diem,  on  the  ground  that  such  a 
witness  is  not  a  "  professional  witness  "  :■ — 
The  Court  affirmed  the  decision  of  the  Taxing 
Master  on  all  the  above  points.  The  defendant 
having  contended  that  the  fees  to  counsel  with 
their  briefs  on  the  abortive  trial  were  not  taxable 
against  him,  as  such  fees  would  enure  for  the 
next  trial,  the  decision  of  the  Taxing  Master  in 
allowing  those  fees  against  the  defendant 
affirmed.     Boche  v.  O'Brien 

K.  B.,  46  I.  L.  T.  R.  28 

10     SoUeitOT     plaintifl  —  Instructions — 

Correspondence.']  Where  the  plaintiff  was  a 
solicitor,  and  conducted  his  own  case,  items  for 
instructions  for  statement  of  claim,  and  reply, 
and  correspondence  as  to  service  of  the  writ, 
were  disallowed.    Morgan  v.  Kelly 

Q.  B.,  31  I.  L.  T.  546 

109. Surveyor's  fees—"  Bydes'  Scale  "— 

Or.  LXV.,  rr.  22,  64  (10).]  On  taxation  of  a 
party  and  party  bill  of  costs,  the  Court  refused 
to  order  the  Taxing  Master  to  allow  special  fees 
to  surveyors,  &o.,  according  to  the  scale  known 
in  England  as  "  Rydes'  Scale,"  by  which  such 
fees  are  made  proportionate  to  the  amount  of 
the  valuation.  Be  Arbitration  between  Forrester 
and  the  Corporation  of  Belfast 

Q.  B.,  32  I,  L.  T.  R.  70 

110  Taxation— After  payment  un- 
authorised by  client — "  Special  circumstances  " — 
12  <fc  13  Vict.,  c.  53,  s.  6.]  Where  a  solicitor, 
who  had  employed  another  solicitor  to  transact 


SOLICITOR— BILL  OF  COSTS  (General)— ooro. 
certain  business  for  him,  transferred  that  busi- 
ness in  the  course  of  the  proceedings  to  a  second 
firm  of  soUoitors,  and  the  latter,  without  the 
knowledge  or  authority  of  their  client,  paid  the 
bill  of  costs  furnished  to  them  by  the  solicitor 
first  employed  : — Held,  that  there  were,  within 
the  meaning  of  section  6  of  the  Attorneys  and 
Solicitors  (Ireland)  Act,  1849,  "  special  circum- 
stances "  in  the  case  justifying  an  order  referring 
the  biU  for  taxation.  In  re  MacLaughlin,  d 
Solicitor  App.,  42  I.  L.  T.  R.  153 

111. Taxation  —  After  twelve  months- 

Special  circumstances — 12  &  13  Vict.,  c.  53, 
s.  2.]  Where  a  solicitor  brings  an  action  against 
his  client  to  recover  the  amount  of  a  bill  of  costs, 
the  Court  has  jurisdiction,  notwithstanding 
section  2  of  the  Solicitors  Act  (12  &  13  Vict., 
c.  53),  to  refer  such  bill  of  costs  for  taxation, 
although  more  than  twelve  months  have  elapsed 
since  the  delivery  of  the  bill,  and  without  any 
special  circumstances  being  proved.  The  Court 
will  refer  such  a  bill  for  taxation  if  it  contains 
any  item  unusually  large.  O'Doherty  v.  Morris 
K.  B.,  39  I.  L.  T.  R.  257 

112. Taxation  —  Application  to  set  aside 

— Case  stated  on  hearing  of  Civil  Bill  appeal-— 
Costs  taxed  to  over  £10 — No  objection  taken  to 
Taxing  Master's  certificate — Or.  LIX.,  r.  38 — 
Or.  LXV.,  r.  66  (1)  (3) — Proper  form  of  certificate 
in  such  cases  where  costs  taxed  to  over  £10.]  The 
provision  of  Or.  LIX.,  r.  38,  that  in  cases 
stated  by  a  judge  of  assize  undef  the  Civil  Bill 
Courts  Procedure  Amendment  Act  (Ireland), 
1 864,  the  costs  shall  not  exceed  £10,  is  an  absolute 
prohibition,  and  is  not  affected  by  the  provisions 
of  Or.  LXV.,  r.  66  (1)  (3),  requiring  a  party 
dissatisfied  with  the  allowance  by  the  Taxing 
Master  of  items  in  a  biU  of  costs  to  carry  in 
before  the  Taxing  Master  an  objection  in  writing 
within  the  time  therein  mentioned,  and  making 
his  certificate  final  and  conclusive  as  to  aU 
matters  not  so  objected  to.  Where,  on  the 
hearing  of  such  a  case  stated,  costs  were  awarded 
to  the  plaintiffs  against  the  defendants,  and  the 
Taxing  Master  taxed  the  plaintiffs'  costs  to  a 
sum  exceeding  £10,  and  signed  his  certificate 
for  the  amount,  the  Court,  on  the  application 
of  the  defendants,  although  no  objection  had 
been  taken  by  them  before  the  Taxing  Master, 
declared  that  the  plaintiffs  were  to  have  £10  for 
their  costs,  and  no  more.  In  taxing  costs  in 
such  a  case  the  certificate  of  the  Taxing  Master 
ought,  in  addition  to  showing  that  he  has 
taxed  the  costs  referred  to  him  to  a  certain 
amount,  show  on  the  face  of  it  that,  having 
regard  to  Or.  LIX.,  r.  S^,  he  can  certify  for 
merely  £10  costs  and  no  more.  Healy  v. 
SpiUane  (No.  2)  K.  B.,  [1915]  2  I.  R.  423 

113. Taxation—  Bankruptcy  —  Beview 

of  taxation  —  Divisional  Court  —  Accountant  — 
Counsel's  fee  for  settling  proposal.]  A  review 
of  taxation  by  a  Taxing  Master  in  a  bankruptcy 
matter  is  properly  brought  before  the  Divisional 
Court.  The  cost  of  employing  an  accountant 
without  the  order  of  the  Court  wiU  not  be 
allowed  in  any  case.    The  disallowance  by  the 
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Taxing  Master  of  a  fee  to  counsel  for  settling  the 
petitioner's  proposal  to  his  creditors  was  affirmed. 
T.,  an  Arranging  Debtor 

K.  B.,  4  N.  I.  J.  R.  190 

ll*. Taxation— Chancery  motion— Two 

counsel — -Retieshers.]  A  notice  of  motion  in  an 
action  in  the  Chancery  Division  raised  difficult 
questions  of  law,  although  the  actual  sum 
involved  was  small.  The  Taxing  Master  only 
allowed  one  counsel  on  the  hearing  of  the  motion, 
and  disallowed  all  refresher  fees  on  an  adjourned 
hearing  thereof  ■.—Held,  (1)  that  he  was  wrong 
in  only  allowing  one  counsel ;  (2)  that,  as  the 
refresher  fees  had  not  been  allowed  in  the  order, 
it  was  too  late  to  ask  that  they  should  be 
allowed  on  review  of  taxation.  Be  Mortimer 
([1870]  I.  E.  i  Eq.  96,  4  I.  L.  T.  87)  followed. 
Byrne  v.  Byrne       Barton,  J.,  46  I.  L.  T.  R.  306 

115. Taxation  —  Costs    of    reference  — 

Attorneys  and  Solicitors  {Ireland)  Act,  1849 
(12  dk  13  Vict.,  c.  53),  s.  2.]  Upon  the  taxation 
of  a  bill  of  coats  the  Taxing  Master  should  not 
certify  separately  for  the  amount  of  taxed  costs 
and  the  amount  awarded  by  him  as  costs  of 
taxation,  but,  having  taxed  the  costs,  should 
add  to  or  deduct  therefrom,  as  the  case  may  be, 
the  amount  awarded  for  costs  of  taxation,  and 
make  one  certificate  for  the  final  amount.  Where 
more  than  one-sixth  part  of  a  bill  was  taxed 
ofE,  and  the  Taxing  Master  awarded  to  the 
defendants  £3  3s.  for  costs  of  taxation  to  be 
paid  by  the  -plaintiffs,  and  deducted  said  sum 
of  £3  33.  from  the  amc  unt  of  the  costs  as  taxed, 
and  certified  for  the  balance,  the  King's  Bench 
Division  held  that  he  should  certify  separately 
for  the  costs  as  taxed,  and  for  the  £3  3s.  costs 
of  taxation,  but  should  not  deduct  the  latter 
amount  before  making  his  certificate  : — Held, 
on  appeal,  that,  on  the  true  construction  of 
section  2  of  12  &  13  Vict.,  c.  53,  the  Taxing 
Master  was  right,  and  that  the  £3  3s.  should 
first  be  deducted,  and  then  one  certificate  made 
for  the  final  amount.  O'Doherty  and  another  v. 
Mulholland  &  Co.  App.,  41  I.  L.  T.  R.  89 

116. Taxation — Extension    of    time    to 

lodge  objections  to  allowances.]  The  defendant 
lodged  money  in  Court  with  her  defence  delivered 
on  December  3,  1906.  On  December  13  the 
defendant  served  notice  of  motion  to  change  the 
venue.  On  December  14  the  plaintiff  delivered 
a  reply.  On  December  18  the  venue  motion 
came  on  and  was  resisted  by  the  plaintiff,  when 
the  Court  made  an  order  making  the  costs  of 
both  parties  costs  in  the  cause.  On  December  20 
the  plaintiff  accepted  the  money  lodged  in  Court 
with  the  defence.  Both  parties  served  bills  of 
costs  claiming  the  costs  arising  out  of  the  reply 
and  the  venue  motion.  On  March  7  the  Taxing 
Master  allowed  the  plaintiff  these  items  in  his 
bill  of  costs,  and  held  that  he  had  no  jurisdiction 
to  tax  the  defendant's  bill  of  costs  without  an 
order  of  the  Court.  The  defendant  did  not 
within  the  ten  days  allowed  by  Or.  LXV., 
I.  66,  lodge  objections.  On  April  24,  1907,  he 
served  notice  of  motion  to  review  the  taxation, 
and  in  an  affidavit  set  out  certain  grounds  on 
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which  he  asked  the  Court  to  grant  the  motion- 
notwithstanding  that  the  time  mentioned  in 
Or.  LXV.,  r.  66,  had  elapsed  :—He/d,  that 
the  grounds  set  forth  to  explain  the  delay  were 
not  sufficient,  and  that  the  motion  should  be 
refused.  Semble,  the  Taxing  Master  was  correct 
in  allowing  to  the  plaintiff  the  costs  of  the  reply 
and  of  the  venue  motion,  there  being  no  special 
order  of  the  Court  depriving  him  of  any  portion 
of  his  costs  up  to  the  date  of  the  drawing  out 
of  the  money.  Per  Dodd,  J. :  The  proper 
course  for  the  defendant  to  have  adopted  when 
the  plaintiff  drew  out  the  money  was  to  have 
instituted  a  motion  to  have  it  declared  that  such 
drawing  out  was  irregular,  being  after  the 
delivery  of  a  reply,  and  to  have  obtained  a 
special  order  dealing  with  the  costs.  Desmond 
V.  Biversdale  K.  B.,  41  I.  L.  T.  R.  94 

[But  see  Practice — Payment  into  Court.  1. 
41  I.  L.  T.  R.  133.] 
117.  Taxation  —  Habeas  corpus  —  Ex- 
penses of  mother  of  infant  in  attending  in  Court 
to  take  over  custody  of  the  infant.]  In  habeas 
corpus  proceedings  brought  by  the  mother  of  an 
infant  to  recover  the  custody  of  her  child,  the 
Court  ordered  the  persons  against  whom  the 
proceedings  were  brought  to  pay  to  the  mother 
her  costs  of  the  proceedings,  including  the 
expenses  properly  and  necessarily  incurred 
by  her  in  attending  at  the  King's  Bench  Division 
for  the  purpose  of  taking  over  the  infant  into 
her  custody.     Be  O'Brien,  an  Infant 

K.  B.,  47  I.  L.  T.  R.  252 
118. Taxation  —  Higher  scale — Instruc- 
tions for  brief — Proceedings  in  King's  Bench 
( Bankruptcy) — Charge  and  discharge — "  Action  " 
— Supreme  Court  of  Judicature  (Ireland)  Act, 
1877,  s.  3  —  72.  S.  G.  (Ireland),  1905,  Or. 
LXXKVIII.,  rr.  57-64;  App.  S.,  Part  I.. 
74,  75,  Part  V.,  97.]  For  the  purposes  of 
taxation  of  costs,  even  when  directed  to  be  paid 
on  the  higher  scale,  proceedings  in  the  King's 
Bench  (Bankruptcy)  by  charge  and  discharge 
do  not  come  within  the  definition  of  "  action  " 
in  the  3rd  section  of  the  Judicature  (Ireland) 
Act,   1877      In  re  Clancarty 

App..  [1911]  2  I.  R.  199  ;  44  I.  L.  T.  R.  258 

119  Taxation  —  Jurisdiction  —  Beview — 

Special  business — Pouer  of  the  Court.']  An  order 
was  made  by  the  Court  referring  a  receiver's 
miscellaneous  bill  of  costs  for  special  work  by 
a  solicitor  for  taxation  by  the  Taxing  Master. 
The  Taxing  Master  considered  the  whole  matter, 
and  fixed  the  amount.  The  solicitor  to  whom 
these  costs  were  payable,  within  the  time  allowed 
for  applying  to  review  the  taxation,  wrote  to  the 
solicitor  on  the  other  side  expressing  his  dis- 
satisfaction with  the  amount  allowed ;  but  he 
lodged  no  objection,  and  did  not  apply  for  a 
review  of  the  taxation.  He,  however,  apphed 
to  the  Court,  on  new  evidence,  bringing  to  the 
attention  of  the  Court  the  deductions  that  had 
been  made.  The  Court  then  directed  these  costs 
to  be  brought  before  the  Receiver  Examiner, 
who  increased  the  amount  allowed  by  the 
Taxing  Master,  and  the  Court  confirmed  the 
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additional  allowance  : — Held,  that  the  report  of 
the  Receiver  Examiner  increasing  the  ataount, 
and  the  confirmation  of  that  increase  by  the 
Court,  were  made  without  jurisdiction,  and 
should  be  set  aside.  Held  also,  that,  however, 
under  the  circumstances  the  time  should  be 
extended  for  lodging  an  objection  to  the  taxation 
of  the  bill  by  the  Taxing  Master.  Cusack  v. 
Gusack  App.,  44  I.  L.  T.  R.  115 

120. Taxation— Military  Lands  Act,  1892 

(55  &  56  Vict.,  c.  43),  s.  2' — Costs  of  local  public 
inquiry — Lands  Glauses  Consolidation  Act,  1845 
(8  cfc  9  Vict.,  c.  18),  s.  34 — Lands  Glauses  (Taxa- 
tion of  Costs)  Act,  1895  (58  <fc  59  Vict.,  c.  Ill)— 
Taxation   of  costs   by   Master — Jurisdiction   of 
Court  to  review  taxation — Certiorari.]       Lands 
belonging  to  P.  were  taken  by  the  Secretary  of 
State  for  War,  under  the  Military  Lands  Act, 
1892  (which  incorporates,  with  some  immaterial 
exceptions,    the    Lands    Clauses    Consolidation 
Act,   1845),  and  the  amount  of  the  purchase- 
money  and  compensation  payable  to   P.   was 
determined  by  arbitration,  the  sum  so  awarded 
being   greater  than   the   sum   ofEered   by   the 
Secretary  of  State.       The  costs  having  been 
referred  for  taxation  to  a  Taxing  Master,  under 
the  provisions  of  the  Lands  Clauses  (Taxation 
of  Costs)  Act,  1895,  the  Taxing  Master  allowed 
to  P.  (inter  alia)  the  costs  incurred  by  him  in 
connection  with  the  pubUc  local  inquiry  held  in 
pursuance  of  section  2  of  the  Military  Lands 
Act,  1892: — Held,  that  the  Taxing  Master  had 
no  jurisdiction  to  allow  such  costs.     But  held, 
that  the  function  of  the  Master  in  taxing  costs 
under  the  Lands  Clauses  (Taxation  of  Costs) 
Act,  1 895,  is  ministerial  merely,  and  not  judicial, 
and  that,  therefore,  his  certificate,  allowing  the 
costs  of  such  inquiry,  could  not  be  quashed  on 
certiorari.   R.  (Secretary  of  State  for  War)  v.  Goff 
K.  B.,  [1905]  2 1.  R.  121 ;  5  N.  L  J.  R.  187 

121. Taxation  —  Petition  to   compel  — 

Lodgment  of  bill  of  costs  after  filing  of  petition, 
but  before  hearing.]  When  a  petition  under 
12  &  13  Vict.,  0.  53,  to  compel  a  solicitor  to  lodge 
a  bill  of  costs  for  taxation  has  been  filed,  and  the 
solicitor  subsequent  to  the  filing,  but  previous 
to  the  petition  coming  on  for  hearing,  lodges  his 
costs  for  taxation,  the  petitioner  is  entitled  to 
all  costs  of  the  petition,  including  the  hearing. 
In  re  F.  O.  D.,  a  SoUeitor    M.  R.,  43 1.L.T.R.241 

122. Taxation  —  Review    ol  —  Costs  of 

trial — Recovery  of  money  paid — Special  jury.] 
The  plaintiff  brought  an  action  for  the  return 
of  the  price  of  a  motor  tricycle,  sold  to  him  by 
the  defendant,  on  the  ground  that  certain  state- 
ments of  the  defendant  forming  part  of  the  con- 
tract were  untrue,  and  also  on  the  ground  of 
fraud.  The  case  was  first  tried  before  a  common 
jury,  and  resulted  in  a  disagreement.  It  was 
again  tried  before  a  special  jury  demanded  by 
the  plaintiff,  and  the  jury  found  in  favour  of  the 
defendant.  On  a  new  trial  motion  the  Court 
held  that,  apart  from  any  fraudulent  intention  on 
the  part  of  the  defendant,  the  plaintiff  was 
entitled,  by  reason  of  the  untrue  statements  of 
the  defendant,  to  reject  the  motor  tricycle,  and 
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ordered  "  that  the  verdict  and  judgment  be 
entered  for  the  plaintiff  for  the  sum  of  £35  with 
costs,  but  that  the  plaintiff  should  abide  his  own 
costs  of  the  abortive  trial  before  the  Right  Hon. 
Mr.  Justice  Wright,  of  the  trial  before  the  Bight 
Hon.  Mr.  Justice  Madden,  and  of  this  argument, 
the  Court  being  of  opinion  that  the  issues  of 
fraud  were  irrelevant  to  the  cause  of  action  in 
contract,  and  that  the  costs  of  the  trial  were 
altogether  or  largely  attributable  to  such 
issues"  : — Held,  that  the  plaintiff  was,  by  the 
above  order,  only  deprived  of  the  costs  of  the 
actual  trials,  and  was  entitled  to  all  costs 
properly"  and  necessarily  incurred  by  him  in 
preparing  for  the  getting  ready  for  the  trials. 
Held  also,  that  the  defendant  was  entitled  to  be 
refunded  by  the  plaintiff  £12  12s.,  paid  by  the 
defendant  to  the  special  jury  on  the  second  trial, 
but  that  the  proper  time  for  applying  for  such 
refund  was  at  the  hearing  of  the  new  trial 
motion,  and  that,  therefore,  he  should  not  be 
allowed  the  costs  of  a  motion  subsequently 
instituted  for  payment  of  the  amount.  Hinaon 
V.  Buchanan  App.,  41 1.  L.  T.  R.  92, 115 

123. ■  Taxation — Refusal  by  a  party  to 

proceed  with.]  By  a  consent  which  was  made 
a  rule  of  Court,  it  was  agreed  between  the  parties 
that  certain  bills  of  costs  should  be  referred  to 
the  Taxing  Officer  for  taxation,  and  that  the 
plaintiffs  should  have  judgment  for  the  amount 
of  the  difference  between  a  sum  due  to  them 
by  the  defendant  and  the  amount  found  due  by 
them  to  the  defendant  on  the  said  bills  of  costs. 
The  defendant  persistently  refused  to  proceed 
with  the  taxation  of  the  said  bills  of  costs.  The 
Court  made  an  order  that  the  bills  of  costs  should 
be  referred  to  the  Taxing  Officer  for  taxation, 
notwithstanding  the  absence  of  the  defendant. 
Belfast  Artizans'  Building  Society  v.  Parsons 
K.  B.,  41  I.  L.  T.  R.  221 

124. Sale  under  Lands  Clauses  Acts— 

Taxation  — ■  Scale  fee  —  Costs  of  purchaser's 
solicitor — Solicitors  Remuneration  Act,  1881 
(44  <fc  45  V^ct.,  c.  ii)— General  Order,  1884, 
Sched.  I.,  Part  I.,  r.  11.]  The  scale  in  Schedule  I., 
Part  1,  of  the  Irish  General  Order  of  1884,  made 
under  the  Solicitors  Remuneration  Act,  1881, 
does  not  apply  to  the  costs  of  the  solicitor  for 
the  purchaser  in  sales  under  the  Lands  Clauses 
Consolidation  Act.  In  re  Stewart  (41  Ch.  D. 
494)  distinguished.  In  re  D.  &  T.  Fitzgerald 
Barton,  J.,  [1915]  1  I.  R.  185 

125. Same  solicitor  acting  for  vendor 

and  purchaser — Taxation — Scale  fee — Solicitor 
and  client — Solicitors  Remuneration  Act,  1881 
(44  db  45  Vict.,  c.  ii)— General  Order,  1884, 
Schedule  I.,  Part  1,  Schedule  II.]  SoHoitors, 
acting  for  a  vendor  of  lands  sold  by  public 
auction,  subsequently  acted  for  the  purchaser 
also.  The  sale  having  been  completed,  they 
served  the  purchaser  with  a  bill  of  costs  in  which 
they  charged  him  with  the  scale  fee  provided  by 
Schedule  I.  Part  I.,  of  the  General  Order, 
1884,  under  the  Solicitors'  Remuneration  Act, 
1881.  Objections  to  the  biU  of  costs  were 
lodged  by  the  purchaser,  on  the  ground  that  the 
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solicitors  "  could  not  properly  and  necessarily, 
and  having  regard  to  their  duty  as  solicitors  for 
both  vendor  and  purchaser,  perform  allthe  work 
prescribed  by  Schedule  I.,  Pait  I.  so  as  to 
entitle  them  to  the  scale  remuneration."  The 
Taxing  Master  disallowed  the  objections,  finding 
that "  the  solicitors  for  the  purchaser  did  all  the 
■work  required  under  the  schedule  on  his  behalf." 
On  a  summons  to  review : — Held,  that,  in  view 
of  the  Taxing  Master's  finding  of  fact^  no  sufficient 
grounds  had  been  shown  for  reviewing  his 
decision.     In  re  Best  &  Best 

Barton,  J.,  [1915]  1 1.  R.  58;  49  L  L.  T.  B.  75 

126. Costs — Interest  on  costs — Taxation 

— Interlocutory  Order  directing  payment  of  costs — • 
Interest  as  from  date  of  Order- — Rules  of  Supreme 
Court,  Ireland,  1905,  Order  XLII.,  r.  15.  An 
Interlocutory  order  directing  th6  payment  of 
costs  by  one  person  to  another  carries  interest 
on  the  costs  thereby  awarded,  as  from  the 
date  of  such  order.  Taylor  v.  Eoe,  ([1894] 
1  Ch.  413)  followed  and  applied.  Alexander  v. 
Curragh  Barton,  J.,  [1915]  1 1.  R.  273 

127. Taxing      Master  —  Jurisdiction  — 

JEjectment — High  Court — Case  within  County 
Court  jurisdiction — Disallowance  of  whole  cause 
of  action.]  The  plaintiff  recovered  judgment 
with  costs  in  an  ejectment  on  the  title  founded 
on  notice  to  quit,  the  poor  law  valuation  of 
the  premises  in  question  being  £16.  The  defen- 
dant being  no  mark,  the  plaintiff's  solicitor 
applied  to  the  plaintifE  for  payment  of  his  costs 
in  the  action.  The  plaintiff  signed  a  requisition 
to  tax  the  costs  of  the  action.  The  Taxing 
Master  disallowed  all  the  costs  of  the  action  on 
the  ground  that  proceedings  could  have  been 
taken  in  the  County  Court,  and  that  there  was 
no  evidence  that  the  solicitors  had  so  advised 
their  clients : — Held,  that  the  omission  to  so 
inform  the  client  was  no  answer  to  the  solicitor's 
claim  for  costs,  and  that  a  Taxing  Master  has  no 
jurisdiction  to  disallow  the  whole  costs  of  an 
action  which  he  has  been  requested  to  tax. 
Section  51  of  the  Land  Law  (Ireland)  Act,  1881, 
is  confined  to  the  case  of  agricultural  or 
pastoral  laud.  Per  Palles,  L.C.B. — Though  the 
Taxing  Master  has  power  to  disallow  particular 
items  if  occasioned  by  the  negligence  of  a 
solicitor,  where  the  negligence  goes  to  the  whole 
bill  of  costs  he  should  leave  the  client  to  his 
remedy  by  action.    Carroll  v.  Tighe 

K.  B.,  40  I.  L.  T.  R.  150 

128 Trustee — Solicitor    entitled    to    his 

costs  as  executor  under  a  will — Witness  to  will — 
Employed  by  an  executor  to  wind  up  the  estate.'] 
A  solicitor  who  was  appointed  an  executor  under 
a  will  with  power  to  make  professional  charges 
for  their  services  in  winding  up  the  estate,  and 
was  a  witness  of  the  will,  but  did  not  act  as 
executor,  but  was  employed  by  the  executor  who 
took  out  probate,  to  conduct  the  winding-up  of 
the  estate,  was  held  under  the  circumstances 
not  to  be  restricted  to  his  out-of-pocket  expenses, 
but  might  recover  his  costs  against  the  executor 
as  between  solicitor  and  client.  In  re 
MacLaughlin  M.  R.,  43 1.  L.  T.  R.  240 
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129. Two  defendants — Same  solicitor  ap- 

pearing  for — Judgment  for  one  defendant,  with 
costs — Disagreement  of  the  jury  as  to  the  other 
defendant.]  Where,  in  an  action  of  contract, 
two  defendants  appear,  and  defend  by  one 
solicitor,  and  judgment  with  costs  is  entered 
for  one  of  such  defendants,  the  jury  disagreeing 
as  to  the  other,  the  successful  defendant  is  only 
entitled  to  an  aliquot  portion  of  the  general 
costs  of  the  defence,  notwithstanding  that  the 
action  is  undetermined  as  to  the  remaining 
defendant.    M'Gowan  v.  Hamilton 

K.B.,  [1903]  2  I.  R.  311 

130  Two    defendants — Same    solicitor.] 

The  rule  that  where  two  defendants  are  jointly 
represented  by  the  same  sohcitc  r,  and  judgment 

is  given  against  one  of  them  with  costs,  and 
in  favour  of  the  other  of  them  with  costs,  the 
successful  defendant  is,  in  the  absence  of  agree- 
ment with  his  co-defendant,  entitled  to  recover 
from  the  plaintifE  half  the  costs  of  the  defence, 
as  laid  down  in  Beaumont  v.  Senior  and  Bull, 
([1903]  1  K.  B  282),  is  subject  to  the  qualifica- 
tion that  it  must  be  considered  on  whose  behalf 
the  costs  were  in  fact  incurred.  Where  the 
Taxing  Master  finds  as  a  fact  that  the  costs  were 
incurred  on  behalf  of  the  successful  defendant 
alone,  he  will  be  allowed  these  costs  as  against 
the  plaintiff.  Smithwick  &  Son,  Ltd.,  v.  Boland 
&  Gleeson  K.  B.,  5  N.  I.  J.  R.  269 

131  Untaxed — Finaljudgment.]     Where 

a  defendant  promised  to  pay  an  untaxed  bill  of 
costs,  which  had  been  duly  furnished,  but  re- 
fused to  sign  the  requisition  to  tax  same,  served 
on  him  along  with  the  bill  of  costs,  the  Court 
granted  final  judgment  for  the  full  amount  of 
the  bill,  without  any  reference  to  the  Taxing 
Master.     Liston  v.  Keating 

Q.  B.,  31  I.  L.  T.  546 

132. Withdrawal — Second  bill  of  costs.] 

In  proper  circumstances  a  bill  of  costs  served  by 
a  solicitor  upon  his  client  may  be  withdrawn, 
and  a  bill  of  costs  drawn  according  to  the  scale 
fee  substituted  for  it.  Shean  and  Dickson  v. 
Foster  Co.  Ct.,  50  I.  L.  T.  R.  235 

133.  Witnesses  expenses  in — Portion  dis- 
allowed by  Taxing  Master — Liability  of  witnesses 
to  refund.]  The  solicitor  to  township  commis- 
sioners paid  £445  to  seven  commissioners,  costs 
of  attending  in  London  to  promote  a  bill :  the 
Taxing  Master  of  the  House  cf  Lords  reduced 
the  sum  to  £100.  The  solicitor  sued  the  seven 
commissioners  for  the  balance  over  paid : — 
Held,  that  they  should  refund  it.  Molloy  & 
Dillon  V.  Kavanagh 

Co.  Ct.,  App.,  Gibson,  J.,  30  I.  L.  T.  80 
134. Witness's  expenses — Country  solici- 
tor on  record  witness  at  trial  in  Dublin.]  A 
country  solicitor,  being  solicitor  on  record  for 
one  of  the  parties,  was  examined  at  the  trial  of 
the  action  in  Dublin,  he  being  a  material  witness, 
and  his  attendance  at  the  trial  having  been 
directed  by  counsel.  The  solicitor  having 
claimed  in  his  costs  as  between  party  and  party 
his  expenses  of  such  attendance  as  a  witness,  the 
Taxing  Master  disallowed  them,  being  of  opinion 
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that  the  case  of  Colhoun  v.  M'Namee  (1  New  Ir. 
Jur.  275)  was  an  express  decision  that  such 
claim  could  not  be  allowed: — Held,  that  the 
case  of  Oolhoun  v.  M'Namee  was  not  a  con- 
clusive authority  necessarily  excluding  such 
claim,  but  that  the  right  to  such  expenses 
depends  in  every  case  on  a  question  of  fact, 
viz. : — ^Was  the  solicitor's  attendance  at  the 
trial  attributable  to  his  character  as  solicitor  or 
as  witness  ?  If  the  former,  the  claim  should  be 
disallowed ;  if  the  latter,  allowed.  Held,  by 
Wright,  J.,  that  in  the  present  ease  the  solicitor 
being  a  material  witness,  his  expenses  should  be 
allowed,  subject  to  taxation.  Hamilton  v.  Colhoun 
K.  B.,  [1906]  2  I.  R.  104 ;  39  I.  L.  T,  R.  67; 
5  N.  I.  J.  R.  84 

135. Witnesses'  expenses — Gross  sum — 

Particulars  of  items  for  instructions — Order 
LXV.,  r.  24.]  It  is  irregular  for  the  Taxing 
Master  to  allow  sums  in  gross  for  witnesses' 
expenses.  Particulars  should  be  given  by  the 
solicitor  of  the  fees  for  instructions,  and  he 
should  state  the  character,  nature,  and  duration 
of  the  work  covered  by  items  for  instructions. 
Stewart  v.  Kilkenny     K.  B.,  45  I.  L.  T.  R.  154 

136.  Witness's  expenses — Plaintiff  neces- 
sary witness — Travelling  expenses  from  abroad 
incurred  before  an  action  brought  —  Address  on 
writ — Return  fare.']  A  plaintiff  came  from 
abroad  to  this  country  to  institute  proceedings, 
on  the  hearing  of  which  she  was  examined  as  a 
witness,  and  was  allowed  the  costs  of  the  trial. 
The  Taxing  Master  allowed  her  travelling 
expenses  to  this  country  and,  notwithstanding 
that  she  was  still  in  this  country,  her  return  fare 
home.  On  a  review  of  taxation  : — Held,  that 
the  Taxing  Master  was  right  in  allowing  the 
fare  hither,  and  that  the  plaintifE  would  be 
entitled  to  her  return  fare  if  she  in  fact  returned. 
Semble,  the  statement  in  a  writ  of  a  plaintiff's 
residence  does  not  operate  as  an  estoppel. 
Wiltshire  v.  Neylon 

Barton,  J.,  43  I.  L.  T.  R.  167 

137. Witness's  expenses — Principal  uit- 

ness.]  In  an  action  under  Lord  Campbell's 
Act,  owing  to  the  delay  on  the  part  of  the 
defendant  to  admit  certain  facts,  the  main 
witness  on  behalf  of  the  plaintiff  was  brought 
from  London.  The  Taxing  Master  disallowed 
the  entire  of  the  costs  in  respect  thereto  : — Held 
that  the  Taxing  Master  was  wrong  in  so  doing, 
and  that  the  exercise  of  his  discretion  did  not 
extend  so  far  as  to  enable  him  to  disallow  the 
costs  of  the  main  witness  upon  whose  evidence 
the  entire  of  the  action  depended.  Regard 
should  be  had  to  counsel's  directions  for  proofs, 
but  they  are  not  conclusive  O'Brien  v.  O'Brien 
K.  B.,  Dodd,  J.,  45  I.  L.  T.  R.  203 
(b)    Remuneration  Act. 

138. Abstract  and  conditions  of  sale — 

Taxation — Attempted  sale  by  private  treaty — 
Draft  and  fair  copy  of  abstract  of  title  and  condi- 
tions of  sale — Discretion  of  Taxing  Master — Or. 
LXV.,  r.  65  (29)  (37).]  Where  on  a  motion  to 
review  the  taxation  of  a  bill  of  costs  with 
reference  to  the  attempted  sale  by  private  treaty 
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of  certain  property  in  four  lots  under  the  old 
system  as  altered  by  Schedule  2  to  the  General 
Order  under  the  Solicitors  Remuneration  Act, 
1881,  it  appeared  that  the  Taxing  Master  had 

(1)  disallowed  the  costs  of  fair  copies  of  the 
abstracts  of  title  to  all  four  lots  on  the  ground 
that  such  costs  should  not  have  been  incurred 
until  a  contract  of  sale  had  been  entered  into  ; 

(2)  disallowed  part  of  the  costs  of  the  draft 
abstract  of  title  to  one  of  the  lots  on  the  ground 
that  some  of  the  documents  therein  were 
abstracted  at  unnecessary  length ;  (3)  allowed 
the  costs  of  drafting  one  set  of  general  conditions 
of  sale  relating  to  all  four  lots  and  the  costs  of 
drafting  the  special  conditions  of  sale  relating  to 
each  lot ;  (4)  disallowed  the  costs  of  fair  copies 
of  all  the  conditions  of  sale  on  the  ground  that 
no  copy  of  the  conditions  of  sale  was  asked  by 
any  prospective  purchaser,  and  that  such  fair 
copies  were  therefore  unnecessary  -.—Held,  that 
the  Taxing  Master  had  exercised  his  discretion 
properly,  and  that  no  question  of  principle  was 
involved,  and  that  therefore  there  was  no  juris- 
diction to  review  the  exercise  by  the  Taxing 
Master  of  his  discretion,  and  that  the  motion 
must  be  refused  with  costs.  MacQuaid  and 
others  to  Murphy         M.  R.,  49  I.  L.  T.  R.  195  ; 

App.,  50  I.  L.  T.  R.  41 

139. Agreement  for  a  tenancy  lor  less 

than  three  years — Part  2  of  the  Solicitors  Be- 
muneration  Act,  1881 — Liability  of  lessee  for 
costs  of  preparation  thereof — Scale  fee — General 
Orders  of  1884,  Schedule  1 — Costs  of  counterpart.1 
The  lessor's  solicitor  prepared  the  agreement  for 
the  letting,  and  it  was  duly  executed.  The 
costs  of  preparing  and  completing  it  were  fur- 
nished to  the  defendant  (the  lessee),  who  re- 
fused to  pay  them,  and  the  plaintiffs  (the  lessor) 
thereupon  paid  the  amount  to  their  solicitors, 
and  then  issued  a  Civil  Bill  process  for  the 
amount  so  paid.  The  costs  included  items  for 
preparing  the  landlord's  counterpart  of  the 
agreement : — Held,  the  plaintiffs  were  entitled, 
subject  to  taxation,  to  the  amount  so  paid  by 
them  to  their  solicitor.     Allen  v.  Slater 

Co.  Ct.,  App.,  Palles,  C.B.,  30  I.  L.  T.  R.  125 
140.  Abortive  sale — Second  sale.]  Pre- 
mises were  advertised  and  put  up  for  sale  by 
public  auction.  The  sale  proved  abortive.  Sub- 
sequently, but  not  immediately  afterwards,  the 
vendor  gave  instructions  to  the  firm  of  solicitors 
who  had  acted  on  the  abortive  sale  to  have  the 
premises  put  up  again  for  sale  by  another 
auctioneer.  The  premises  were  again  advertised 
for  sale,  but  before  the  sale  took  place  the 
premises  were  sold  by  private  treaty.  The 
solicitors  claimed  remuneration  on  the  abortive 
sale,  as  well  as  the  scale  fee  on  the  completed 
sale  -.—Held,  that  Rule  II.  (6)  of  the  General 
Order  of  1889,  Schedule  I.,  Part  1,  applied,  and 
that  the  solicitor  was  entitled  only  to  the  scale 
fee.    O' Byrne  to  Harford  &  Go. 

Ch.  Dlv.,  3  N.  I.  J.  R.  157 

141. Auction  abortive — Sale  of  property  by 

auction  under  order  of  the  Court — Reserve  price 
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reachedr— Purchaser  failing  to  complete — Sale 
declared  abortive  and  deposit  forfeited — Subsequent 
successful  sale  by  tender — Costs  of  abortive  sale — 
Principle  applicable  on  taxation — Procedure  where 
principle  disputed— General  Order  (1884)  made 
under  the  Solicitors  Remuneration  Act,  1881, 
Or.  II.,  Schedule  I.,  Part  I.,  r.  11.1  Where  on 
the  taxation  of  costs  in  any  matter,  the  principle 
proper  to  such  taxation  is  disputed,  the  Taxing 
Master  may,  before  proceeding  to  tax  the  costs, 
refer  the  question  to  the  Court  for  a  ruling  as 
to  the  principle  to  be  applied  by  him.  The 
procedure  in  Re  Naish  (39  L  L.  T.  R.  168,  249) 
followed.  Rule  2  of  Schedule  I.,  Part  I.,  of  the 
General  Order  (1884),  under  the  SoUoitors 
Remuneration  Act,  1881,  does  not  apply  to  a 
case  where  a  sale  by  auction  under  an  order  of 
the  Court  has  failed,  not  by  reason  of  the  biddings 
having  fallen  short  of  the  reserve  price  but  by 
reason  of  the  purchaser  being  unable  to  com- 
plete. The  words  "  where  property  .  .  .  is 
bought  in  "  in  the  said  rule  mean,  in  the  ease  of 
sales  by  order  of  the  Court, "  where  .  .  .  the 
reserve  price  is  not  reached."  On  a  sale  by 
auction  of  leasehold  premises  under  an  order  of 
the  Court  in  a  Chancery  matter,  a  person  whose 
bid  exceeded  the  reserve  price  was  declared  to 
be  the  purchaser ;  but,  it  appearing  that  the 
purchaser  was  unable  to  complete  the  purchase, 
an  order  was  subsequently  made  declaring  the 
sale  abortive  and  the  deposit  forfeited.  The 
premises  were  afterwards  sold  by  tender  to 
another  purchaser.  On  an  appUcation  by 
summons  for  a  ruling  of  the  Court  as  to  the 
principle  applicable  to  the  taxation  of  the  costs 
of  the  soUoitor  having  carriage  of  the  proceed- 
ings : — Held,  that  r.  2,  Schedule  L,  Part  I.,  of 
the  General  Order  (1884)  under  the  Solicitors 
Remuneration  Act,  1881,  did  not  apply  to  the 
taxation  of  the  costs  of  the  abortive  sale,  and  that 
the  said  costs  should  be  taxed  on  the  old  system 
as  altered  by  Schedule  II.,  of  the  said  Genera] 
Order.     Joynt  v.  Morosini 

App.,  41  I.  L.  T.  R.  53 

142. Auction — Abortive — Solicitor  dis- 
charged— Another  solicitor  completes  sale.]  Phelan 
to  WUte  T.  M.,  40  I.  L.  T.  298 

143.  Auction — Sale  by — Scale  fee — Pro- 
perty "  bought  in  " — Costs  of  vendor's  solicitor — 
"  Necessary  searches  " — Delivery  of  bill — Soli- 
tors  Act  {Ireland),  1849,  o.  2 — Solicitors  Re- 
muneration Act,  1881 — General  Order  (1884), 
Schedule  I.,  Part  I.,  Scale,  r.  2  (a).]  "  Necessary 
searches "  in  the  Scale  under  Schedule  I., 
Part  I.,  to  the  General  Order,  1884,  under  the 
SoUeitors  Remuneration  Act,  1881,  mean 
"  necessary  according  to  the  terms  of  the  con- 
tract," and  not"  necessary  in  order  to  show  full 
title."  The  plaintiff,  who  was  a  solicitor,  was 
instructed  by  the  defendant  to  sell  a  certain 
farm  by  public  auction,  and  accordingly  the 
plaintiff  put  the  said  farm  up  for  sale,  and  at  the 
auction  it  was  bought  in  by  the  defendant's 
brother,  who  acted  as  her  agent  in  so  doing. 
The  conditions  of  sale  under  which  the  auction 
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took  place  provided  that  all  searches  should  be 
made  "  by  and  at  the  expense  of  the  purchaser," 
and  in  fact  no  searches  were  ever  made  by  the 
plaintiff,  and  nothing  further  was  done  by  the 
plaintiff  towards  completing  the  sale  : — Held, 
that  the  transaction  came  under  Schedule  I.^ 
Part  I.,  i.  2  (o),  to  the  General  Order,  1884, 
under  the  Solicitors  Remuneration  Act,  1881, 
and  that  the  plaintiff  was  entitled  to  three- 
quarters  of  the  scale  fee  payable  to  vendor's 
solicitor  under  the  said  Schedule.  Ex  parte 
Ferguson  &  Co.  (21  L.  R.  I.  392)  distinguished. 
Semhle,  if  a  bill  of  costs  which  incorrectly  charges 
a  lump  sum  under  Schedule  I.  to  the  GeneraJ 
Order,  1884,  instead  of  charging  by  items  under 
the  old  system  as  altered  by  the  Schedule  II. 
is  delivered  by  a  solicitor  to  his  client,  such 
delivery  is  not  delivery  of  a  bill  of  costs  within 
the  meaning  of  section  2  of  the  SoUeitors  Act 
(Ireland),  1849,  and  such  bill  of  costs  is  not 
suable  on.     O'Leary  v.  Collins 

N.  P..  50  I.  L.  T.  R.  57 

144. Bank  mortgage — Future  advances — 

General  Order,  1884,  r.  2,  Schedule  1,  Part  I.— 
Mortgagee's  soUcitor-^Scale  fee.']  The  remunera- 
tion of  sohcitors  by  way  of  scale  fee,  as  pro- 
vided for  by  the  Solicitors  Remuneration  Act, 
1887,  Schedule  1,  and  the  General  Order  there- 
under, does  not  apply  to  work  done  as  to 
securities  for  loans,  whick  consist  partly  of 
present  and  partly  of  future  possible  advances. 
Barton  to  Irvine  V.-C,  [1899]  1  I.  R.  515  ; 

App.,  [1899]  1  I.  R.  518  ;  33  I.  L.  T.  R.  15» 

145. Building  lease — Scale  of  charges — 

General  Order,  1884.J  1.  Lease  to  a  race  com- 
mittee of  135  acres,  with  a  cottage  thereon,  for 
ninety-nine  years,  at  the  yearly  rent  of  £237, 
with  a  covenant  by  the  lessees  to  expend  upon 
the  premises  within  twelve  months  £1,000,  at 
least,  in  good  and  sufficient  improvements  of  a 
substantial  and  permanent  character  : — Held,. 
not  to  be  a  building  lease  within  the  General 
Order,  1884,  made  under  the  Solicitors'  Re- 
muneration Act,  1881.  2.  Lease  of  a  large 
dwelling-house,  offices,  and  garden  of  about  an 
acre  in  extent,  for  ninety-nine  years,  at  the- 
yearly  rent  of  £40,  with  covenants  by  the  lessee 
to  expend  £300,  at  least,  in  good  and  sufficient 
improvements  of  a  substantial  and  permanent 
character,  and  to  keep  the  demised  premises  in 
good  and  substantial  repair,  with  all  building* 
or  fixtures  thereon,  and  all  gates,  walls,  and 
improvements  then  being  or  thereafter  to  be- 
executed  during  the  term.  The  walls  of  the- 
houses  were  sound,  but  the  roof,  floors,  ancf 
ceilings  were  in  bad  condition,  and  would  re- 
quire, at  least,  the  amount  covenanted  to  be- 
expended,  and  which  the  lessee  proposed  to- 
expend  thereon,  to  put  the  house  in  sound  and 
habitable  repair.  Held,  that  such  lease  was  a 
building  lease  within  the  General  Order.  3.  In 
determining  whether  a  lease  is  or  is  not  a  build- 
ing lease  within  the  General  Order,  regard  must 
be  had  to  the  circumstances  of  the  contract,  the- 
subject-matter  of  the  demise,  and  the  nature 
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and  extent  of  the  expenditure  to  be  made.     In 
re  Hogan's  Estate    Monroe,  J.,  [1894]  1 1.  R.  503 

146. Building  lease — Scale  of  charges — 

■General  Order,  1884.]  Lease  for  700  years,  at 
the  yearly  rent  of  £50,  with  a  covenant  on  the 
part  of  the  leasee  to  expend  within  five  years 
the  sum  of  £500  in  building  and  effecting  per- 
manent improvements  :  buildings  or  improve- 
ments made  with  corrugated  iron  to  be  deemed 
permanent  improvements  ;  and  also  a  covenant 
io  keep  the  premises  and  improvements  in 
repair,  and  a  covenant  to  insure  : — Held,  that 
such  a  lease  was  a  building  lease  within  the 
•General  Order,  1884,  made  under  the  Solicitors 
Remuneration  Act,  1881.     Hall  to  Sutton 

V.-C,  [1900]  1  I.  R.  137 

147. Building  Lease — Sepairs — Scale  of 

•charges — Solicitors  Remuneration  Act,  1881.]  A 
lease  of  licensed  refreshment  rooms  at  a  railway 
station  for  a  term  of  seven  years  at  a  j  early  rent 
-of  £35,  and  containing  a  covenant  by  the  lessee 
-to  spend  £150  on  improving  the  premises  in 
accordance  with  specification,  which  required 
■certain  internal  alterations  on  the  premises  as 
to  fixtures  and  painting,  papering,  and  other 
decorations  to  be  done,  and  also  a  new  door- 
-way  to  be  made,  and  a  window  and  staircase 
altered,  is  not  a,  "  building  lease  "  within  the 
General  Order,  1884,  under  Solicitors  Remu- 
neration Act,  1881.  Watt  and  the  Solicitors 
Remuneration  Act  M.  R.,  1  N.  I.  J.  R.  259 

148. Conveyance — Solicitor — Remunera- 

tion — Costs  of  comparison  of  engrossment  with 
draft — "  Deed  or  instrument " — Schedule  of  Fees 
of  1859—19  <fc  20  Vict.,  c.  92.]  The  soUcitor 
of  a  grantor  is  entitled  to  be  allowed  his  costs  of 
•comparing  the  engrossment  of  grant  and 
memorial  with  draft  conveyance,  as  being  a 
•charge  within  item  141  in  the  Schedule  of  Fees 
•of  1859,  "  for  perusing  or  comparing  any  deed  or 
instrument  when  necessary."  In  re  Mont- 
■gomery  Street  Area  Scheme  and  Pilkington 

M.  R.,  [1906]  1  I.  R.  478 

149. Copies  of  deeds  and  documents — 

■"  Atten/lances  " — Discretion  of  Taxing  Master.'] 
■Copies  of  deeds  sent  with  instructions  to  prepare 
;a  petition  should  be  utilised  for  a  brief  on  the 
hearing.  The  costs  of  the  copies  of  the  deeds 
sent  with  instructions  will  not  be  allowed  on 
taxation  in  a  case  where  the  brief  copies  have 
been  charged  for  and  allowed.  Beamish's 
Trusts  (5  I.  L.  T.  R.  104)  is  no  longer  law. 
Attendances  under  Schedule  II.  of  Solicitors 
Remuneration  Act  are  chargeable  at  the 
standard  rate  of  lOs.  This  fee  is  to  be  allowed 
in  cases  which  the  Taxing  Master  does  not  con- 
sider extraordinary  as  being  unusually  trivial 
or  important.  Scale  of  taxation  of  costs  of 
letters  considered.  Re  Dublin  Corporation  ;  Ex 
parte  De  Butts  M.  R.,  30  I.  L.  T.  R.  54 

150. Conveyancing — Copies  of  deeds  sent 

If  or  approval— Oosis  of.]    Rochfort  and  others  to 
Carlow  R.  D.  C.  40  I.  L.  T.  261 

151. Conveyancing— Old  system — Condi- 
tions of  sale — "  Extraordinary  cases  " — Printed 
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forms.]  Where  conveyancing  work  is  taxed 
under  the  old  system,  as  laid  down  by  the 
General  Orders  in  Chancery,  1859,  and  amended 
by  Schedule  II.  to  the  General  Orders  of  1884, 
the  fee  for  drawing  conditions  of  sale  is  fixed  by 
Schedule  II.  at  2s.  per  folio,  but  the  Taxing 
Master  has  power  in  "  extraordinary  cases  "  to 
increase  or  diminish  this  or  any  of  the  charges  on 
the  schedule.  Where  a  printed  form  of  condition 
was  used  the  Court  refused  to  disturb  the  taxa- 
ion,  the  officer  having  only  allowed  3s.  4d. 
for  six  folios  and  6d.  each  folio  for  each  subse- 
quent folio.     Todd  <Ss  Mark  v.  M'Kinlay 

Cir.  Cas.,  Palles,  C.B.,  40  I.  L.  T.  R.  199 

152.  Conveyancing — Work    prematurely 

done-^Express  instructions  of  client.]  On  the 
taxation  of  a  solicitor  and  cUent  bill  of  costs, 
which  was  instituted  on  a  requisition  signed  by 
the  clients,  it  appeared  that  the  solicitor  had 
been  instructed  by  his  cHents,  who  were  the 
executors  of  the  will  of  a  deceased  person,  to 
investigate  the  title  of  the  owner  of  certain 
property,  on  the  security  of  which  the  executors 
proposed  to  lend  certain  money.  To  expedite 
the  work,  the  executors  gave  express  instructions 
to  the  solicitor  to  prepare  a  draft  mortgage  and 
do  certain  other  business  prematurely.  The 
loan  afterwards  went  off,  and  the  executors 
requisitioned  that  the  costs  should  be  taxed. 
The  Taxing  Master  disallowed  the  items  in 
respect  of  the  work  prematurely  done  ;  but  the 
Court,  on  the  hearing  of  an  originating  summons 
taken  out  by  the  solicitor  for  a  review  of  the 
taxation,  restored  the  items  that  had  been 
disallowed,  on  the  ground  that  the  clients  had 
given  express  direction  that  the  work  should  be 
done  prematurely  in  order  to  expedite  the  carry- 
ing through  of  the  loan.  Toft  and  Turnbull  to 
Broumrigg  Barton,  J.,  42  I.  L.  T.  R.  133 

153. Fee-farm  grant — Costs  of  approval 

and  execution  by  grantor — General  Order,  16th 
April,  1884,  r.  2  (c).]  The  solicitor  of  a  grantor 
in  a  fee-farm  grant  made  under  the  Renewable 
Leasehold  Conversion  Act  is  entitled  to  have  his 
costs,  in  respect  of  the  approval  and  execution 
of  the  grant,  taxed  as  provided  by  r.  2  (c)  and 
Schedule  11.  of  the  General  Order  of  the  16th 
April,  1884,  made  in  pursuance  of  the  Solicitors 
Remuneration  Act,  1881,  and  is  not  limited  to 
an  approval  fee  of  two  gviineas.  Lowry  and 
Mullan  V.  Brooks 

Andrews,  3.,  [1902]  2  I.  R.  397  ; 
35  I.  L.  T.  R.  143  ;  1  N.  I.  J.  R.  222 

154. Fee-farm  grant — Printed  form- 
Scale  charge — General  Order,  1884 — Schedule  I. 
Part  2.]  A  solicitor  prepared  a  series  of  fee- 
farm  grants,  following  a  printed  form  pre- 
viously approved  by  the  grantee,  and  annexed 
to  the  agreement  for  the  grants,  adding  a  re- 
cital of  the  grantor's  title,  filling  in  the  names 
of  the  parties,  parcels,  rent,  &c.,  and  adding  a 
map  to  each  grant : — Held,  that  he  was  entitled 
for  each  conveyance  to  the  remuneration  for 
preparing,  settling,  and  completing  convey- 
ances,  provided   by   the   scale   of   charges   in 


(  2393  ) 


DIGEST  OF   CASES. 


(  2894  ) 


SOLICITOR— BILL   OF  COSTS  (Remuneration 

Act) — continued. 
Schedule  I.,  Part  2,  of  the  General  Order,  1884, 
under  the  Solicitors   Remuneration  Act,  1881. 
In  re  Aiken  ;  Ex  parte  Shannon 

M.  R.,  [1902]  1  I.  R.  1  ;  35  I.  L.  T.  R.  248 

155. Fair  copies  of  title  deeds.]    In  this 

case  a  bill  of  conveyancing  costs  came  before 
the  Taxing  Master  for  taxation,  in  which 
charges  at  the  rate  of  4d.  per  folio  were  made 
for  copies  of  title  deeds  and  documents  furnished 
by  the  solicitor  for  the  vendor.  The  costs  were 
taxable  under  the  old  system,  as  altered  by 
Schedule  II.  to  the  General  Order  under  the 
Solicitors  Remuneration  Act,  1881.  Under 
the  old  system  the  allowance  for  documents  so 
furnished  was  at  the  rate  of  Ss.  9d.  per  skin  of 
15  folios.  It  was  contended,  however,  that 
the  old  system  was  altered  in  this  respect  by 
Schedule  II.,  which  contains  the  following 
clause  : — "  In  ordinary  cases  as  to  drawing,  &c., 
the  allowance  shall  be — for  drawing,  per  folio, 
2s.  .  .  .  for  engrossing,  per  foHo,  8d.  ;  for 
fair  copying,  per  folio,  4d. ;  for  perusing, 
Is "  The  Taxing  Master,  follow- 
ing the  case  of  River  Bann  Navigation  Act, 
1879  ;  Ex  parte  Olpherts  (17  L,  R.  I.  168),  held 
that  the  allowance  of  4d.  a  folio  for  fair  copying 
only  applies  to  copies  of  the  document  for 
which  the  allowance  for  drawing  is  provided 
by  Schedule  II.,  and  reduced  the  charges  in 
the  bill  of  costs  to  3s.  9d.  per  skin  of  15  folios. 
Mayor  of  Belfast  to  Black     T.  M.,  28  I.  L.  T.  89 

156. Lease — General  Order  of  1884,  r.  2, 

Schedule  I.,  Parts  1  <fc  2 — Solicitor — Fees — 
Higher  scale — Landlord  and  Tenant  Act,  1860, 
s.  1-3.]  A  solicitor  prepared  a  lease  and  counter- 
part of  a  house  in  Newry,  at  the  rent  of  £35,  for 
3  lives  renewable.  The  house  had  previously 
been  held  at  the  same  rent,  admittedly  a  rack- 
rent.  The  defendant  covenanted  to  expend 
£100  in  repairs.  S.,  who  granted  the  lease, 
himself  held  under  a  lease  for  Uves  renewable, 
and  the  Uves  in  both  leases  were  the  same : — 
Held,  that  the  solicitor  was  entitled  to  costs  on 
the  higher  (or  third)  scale.  Schedule  I.,  Part  II., 
of  General  Order,  1884,  under  the  Solicitors 
Remuneration  Act,  1881.  Ex  parte  Connolly 
to  Sheridan  and  Russell  ([1900]  1  I.  R.  1  ;  33 
I.  L.  T.  R.  25)  referred  to.     Be  Fisher 

Co,  Ct.,  34  I.  L.  T.  R.  98 

157. Lease   "not   at   a   rack-rent" — 

General  Order,  1884,  Schedule  I.,  Part  II.,  r. 
5 — Scale  fee — Fine.']  A  firm  of  solicitors, 
acting  for  the  lessor,  prepared,  settled,  and 
completed  a  lease  of  premises  for  a  term  of  one 
hundred  years,  in  consideration  of  a  fine  of 
£500  and  a  rent  of  £30  per  annum  :  no  abstract 
of  title  was  made  out : — Held,  by  the  Court  of 
Appeal  (FitzGibbon,  L.J.,  diss.)  that  the  soli- 
citors were  entitled  to  charge  £10,  being  the 
scale  fee  on  the  rent  reserved,  and  also  £7  10s., 
being  the  scale  fee  on  the  fine,  the  fine  being 
treated  as  if  it  were  the  purchase-money  paid 
on  a  scale.  Held,  by  FitzGibbon,  L.J.,  that 
the  lease  was  not "  a  long  lease,  not  at  a  rack- 
rent,"  and  that  the  solicitor  was  therefore  en- 


SOLICITOR— BILL  OF  COSTS  (Remuneration 

Act ) — continued. 
titled  to  30s.  per  £100  on  the  fine,  i.e.,  £7  10s., 
and  to  £7  10s.  per  cent,  on  the  rent  of  £30,  i.e., 
£2  5s.  In  re  Robson  (45  Oh.  D.  71)  followed  ;. 
Ex  parte  Ferguson  (21  L.  R.  I.  392)  dissented 
from.  Ex  parte  Connolly  to  Sheridan  and  Russelt 
App.,  [1900]  1  I.  R.  1  ;  33  I.  L.  T.  R.  25 

158. Local   Registration   of   Title   Act, 

1891,  and  Solicitors  Remuneration  Act — Bona 
fide  submission  of  case  to  counsel — Sending  of 
clerk  to  Glasgow  to  get  conveyance  signed.]  A 
sohcitor  acting  for  a  purchaser  of  lands  who 
does  all  the  work  necessary  for  verifying  and 
completing  his  client's  title  and  who  registers- 
the  title  under  the  Local  Registration  of  Title- 
Act,  1891,  is  not  entitled  to  charge  both  the  fee- 
chargeable  under  that  Act,  for  such  registration, 
and  also  the  fee  according  to  the  scale  in  the 
SoUcitors  Remuneration  Act  ■.—Held  also,  that- 
where  in  a  matter  of  doubt  a  solicitor  acting 
bona  fide,  and  exercising  due  care,  submits  a 
case  to  counsel,  it  is  not  a  proper  exercise  of  the 
Taxing  Master's  discretion  to  disallow  the  costs 
of  such  case  being  submitted.  Held  also,  that 
where  the  Taxing  Master  disallowed  an  item  of 
£2  2s.,  the  actual  outlay  incurred  by  a  solicitor 
in  sending  a  clerk  to  Glasgow  to  get  a  deed  of 
conveyance  signed  by  his  client  who  was  unable 
to  travel,  the  Court  would  not  interfere  with 
such  an  exercise  of  his  discretion.  Gallagher  v. 
M'Elhinney  K.  B.,  39  I.  L.  T.  R.  104  r 

5  N.  I.  J.  R.  102 

159.  Mortgage  —  General     Order,     IQth 

April,  1884,  Schedule  I.,  Part  I. — Mortgagee's^ 
solicitor — Scale  charge — Investigation  of  title  and' 
searches.]  Work  done  by  soUcitors  on  the' 
occasion  of  a  mortgage,  held,  under  the  circum- 
stances of  the  case,  not  to  amount  to  an  investi- 
gation of  title  and  searches  entitUng  them  to 
the  scale  charge  prescribed  for  a  mortgagee's; 
solicitor  by  Part  I.  of  Schedule  I.  to  the  General! 
Order  of  the  16th  April,  1884,  under  the  Soli- 
citors Remuneration  Act,  1881  (44&4d  Vict., 
c.  44).    Ruttledge  to  Read   V.-C,  [1895]  1 1.  R.  96: 

160. Sale  and  mortgage  to  secure  pur- 
chase-money— Solicitor  acting  for  all  parties — 
Vendor  and  purchaser — "  Family  arrangement "' 
— 44  <fc  45  Vict.,  c.  44,  Schedules  I.  and  //.]• 
A  soUcitor  who  acts  for  all  parties  in  carrying 
out  a  family  arrangement,  which  necessitates  the 
deducing  of  titles,  the  making  of  searches,  and. 
the  preparation  and  execution  of  a  conveyance 
and  mortgage  to  secure  the  advance  of  the  pur- 
chase-money, is  not  entitled  to  be  paid  costs 
calculated  under  Schedule  I.  of  the  Solicitors^ 
Remuneration  Act,  1881,  but  can  charge  only 
for  each  item  of  work  done.  Keeping  to  Glong 
(58  L.  T.  679)  followed.  In  re  Major  Arthur 
Kelly's  Costs  App.,  39  I.  L.  T.  R.  49 

161. Purchase  on  sale — Release  of  land 

from  rentcharges  on  payment  off.]  The  lands  of 
A.  and  B.  were  originally  charged  with  certain 
rentcharges.  By  a  settlement  executed  in 
1878  the  lands  of  G.  were  charged  with  these 
rentcharges  in  indemnification  of  A.  and  B.  An 
action  was  brought  to  administer  the  real  and_ 
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personal  estate  of  the  owner  of  C,  and  in  pur- 
suance of  the  order  of  the  Master  of  the  EoUs 
a  petition  for  the  sale  of  0.  was  presented.  An 
arrangement  having  been  come  to  with  the 
owners  of  the  rentcharges  for  their  redemption 
■out  of  the  proceeds  of  the  sale  of  G.,  the  Master 
of  the  Rolls  approved  of  it,  subject  to  title 
being  shown  to  them ;  and  that  title  was  sub- 
sequently approved  of.  The  Land  Judge 
directed  that  the  lands  of  C.  should  be  sold  dis- 
charged from  the  rentcharges  ;  that  the  owners 
■of  the  rentcharges  should  be  put  on  the  Final 
Schedule  of  Incumbrances  for  the  amount  of 
the  redemption  price ;  and  that  they  should 
•execute  a  deed  of  release  of  A.  and  B.  from  the 
rentcharges  at  the  expense  of  G.  This  deed 
was  stamped  as  a  conveyance : — Held,  on 
appeal  from  the  Taxing  Master,  that  the  deed 
was  a  conveyance ;  and  that  the  costs  should 
be  taxed  under  Schedule  I.,  Part  I.,  to  the 
Oeneral  Orders,  under  the  SoUcitors  Ke- 
muneration  Act,  and  not  under  Schedule  2.  In 
re  GonoUy's  Estate  ;  Scottish  Provident  Institu- 
tion, Petitioners  Ross,  J.,  [1901]  1 1.  R.  105 

162.  — —  Sale  of  land  by  auction — Notice  of 
intention  to  sell  under  Land  Act,  1881,  s.  1.] 
On  a  sale  of  lands  by  auction,  pursuant  to  an 
order  of  the  Chancery  Division,  the  scale  fee 
■(Schedule  I.,  Part  I.)  under  the  SoUoitors'  Ee- 
muneration  Act  will  be  allowed  for  all  work 
done  out  of  Court,  in  addition  to  costs  under 
Or.  LXV.  for  all  proceedings  taken  in  Court, 
and  auctioneer's  fees  will  be  allowed  as  outlay. 
"Where  notice  of  intention  to  sell  was  served 
pursuant  to  the  Land  Act,  1881,  s.  1,  but  no 
proceedings  were  taken  by  the  landlord  there- 
upon, the  fee  under  the  Land  Commission  Rules, 
1883,  was  not  allowed,  but  the  costs  of  the  notice 
-were  held  not  covered  by  the  scale  fee  on  sale 
under  the  Solicitors  Remuneration  Act,  and 
a  quantum  meruit  was  allowed  for  the  notice  in 
.addition  to  the  scale  fee.  O'Gonnor  v.  O'Oonnor 
T.  M.,  29  I.  L.  T.  468 

163. Sale    of    registered   land   in   fee- 

'simple,  subject  to  prior  charges,  by  public 
auction — Local  Registration  of  Title  (Ireland)  Act, 
1891 — Abortive  sales — Ruling  of  Taxing  Master — 
Objections  —  Schedule  of  fees  under  Land 
Judges."]  P.,  a  soUcitor,  acted  for  Miss  Margaret 
Stewart,  a  mortgagee  of  the  estate.  She  ad- 
vertised and  put  up  for  sale  in  the  country,  on 
the  premises  by  public  auction,  on  two  occasions, 
a  large  farm  containing  54a.  Ir.  33p.,  the  title 
of  which  had  been  registered  in  pursuance  of 
"the  provisions  of  the  Local  Registration  of  Title 
.(Ireland)  Act,  subject  to  prior  charges.  The 
bidding  at  both  sales  were  insufficient,  and  the 
sales  were  withdrawn.  Subsequently  P.,  for  the 
mortgagee,  sold  privately  for  £1,050.  Title 
was  furnished  to  the  said  lands — ^the  purchaser 
requiring  title  to  be  shown  prior  to  the  date  of 
registration.  Searches  were  required  and  given. 
P.  furnished  his  costs  of  the  abortive  sales  and 
subsequent  effectual  sale,  charging  the  fees 
allowed    under    the    Solicitors'    Remuneration 
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Act.  J.,  solicitor  for  subsequent  mortgagees, 
opposed  the  costs.  The  Taxing  Master  dis- 
allowed the  entire  costs  of  the  abortive  sales, 
and  allowed  £8  14s.  for  the  effectual  sale— the 
latter  fee  being  that  prescribed  by  the  schedule 
to  the  Local  Registration  of  Title  Act.  Ap- 
proval fees  on  behalf  of  several  interested  parties 
were  also  disallowed.  Objections  were  carried 
in,  and  were  disallowed : — Held  (on  appeal  to 
Madden,  J.),  that  the  mortgagee's  solicitor  was 
entitled  to  the  costs  of  investigating  and  de- 
ducing title  prior  to  the  date  of  the  registration 
of  the  title  in  addition  to  the  scale  fee  for  the 
sale  laid  down  in  the  schedule  to  the  rules  under 
the  Local  Registration  of  Title  Act.  The 
soUcitor  was  also  entitled  to  remuneration  for 
the  abortive  sales.  The  costs  of  appeal  being 
taxed  as  mortgagee's  costs  between  solicitor 
and  client  would  be  tacked  on  to  the  chent's 
security,  and  be  paid  out  of  the  mortgaged 
premises.     In  re  Stewart's  Estate 

Madden,  J.,  34  I.  L.  T.  R.  120 

164. Taxation— <SoKcj7o«   Remuneration 

Act,  1881 — Solicitor  for  lessor — General  Order, 
1884,  Schedule  I.,  Part  II. — Scale  of  charges.^ 
A  lease  of  a  house  in  a  town  was  made  to  a 
municipal  corporation  for  the  purpose  of  a 
technical  school,  for  thirty-five  years,  at  the 
yearly  rent  of  £35,  with  a  covenant  by  the 
lessees  to  expend  £250  within  two  years  from 
the  date  of  the  lease  in  improvements  and 
alterations,  according  to  the  specification  of 
an  engineer.  The  matters  provided  for  in 
the  specification  did  not  involve  rebuilding, 
but  comprised  a  good  deal  of  new  work  and 
structural  alterations,  in  addition  to  repairs : — 
Held,  that  the  lease  was  a  building  lease  within 
the  General  Order,  and  that  the  costs  of  the 
lessor's  soUcitor  for  preparing  it  were  to  be  taxed 
accordingly.  In  re  Hogan's  Estate  ( [1894]  1 1.  R. 
503)  followed.  In  re  Kilkenny  Corporation  ;  Ex 
parte  Shortal 

M.  R.,  [1904]  1  I.  R.  570  ;  39  I.  L.  T.  R.  5 

165. Transfer  of  mortgage— yScak  charge — 

Oeneral  Order,  1884,  Schedule  I.,  Part  I.]  A 
mortgagee,  whose  charge  was  being  paid  off 
by  the  mortgagor,  at  the  request  of  the  mort- 
gagor transferred  her  mortgage  charge  to  third 
parties.  The  soUcitor  for  the  transferor  of  the 
charge  deduced  his  cUent's  title  to  the  charge, 
and  furnished  to  the  soUoitors  for  the  trans- 
ferees all  the  documents  referring  to  same,  but 
no  searches  were  suppUed  nor  called  for.  The 
soUcitor  for  the  transferor  claimed  that  his 
costs  should  be  paid  according  to  the  scale  in 
Schedule  I.,  Part  I.,  of  the  General  Order,  1884, 
and  the  Taxing  Master  allowed  the  scale  fee. 
On  a  summons  to  review  the  taxation  : — Held, 
that  the  scale  fee  did  not  apply,  and  that  the 
costs  must  be  taxed  in  the  ordinary  way  as 
altered  by  Schedule  II.     In  re  Lett 

M.  R.,  36  I.  L.  T.  R.  148  ;   3  N,  I.  J.  R.  29 

166. Transfer     of     mortgage— fferaera? 

Order,  1884,  Schedule  I.,  Part  I.—Gosts  of  trans- 
feror's solicitor.]    The  soUcitor  for  the  transferor 
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of  a  mortgage  is  to  be  remunerated  for  showing 
any  title  required  and  for  approving  of  the 
transfer  under  the  old  system,  as  altered  by 
Schedule  II.  of  the  General  Order,  1884.  In  re 
Briscoe  and  Smith  M.  R.,  [1903]  1  I.  B.  29 

Compulsory  purchase — Lands  Clauses  Act, 

s.  80 — Costs  of  obtaining  administra- 
tion  to  make  title 

[18941  1  I.  R.  164  ;   28  I.  L.  T.  184 
See  Lands  Clauses  Acts— Costs.    1. 

■ Costs    of    arbitration    and    conveyance 

under    Labourers'    Acts  —  No    claim 
before  arbitration         [1900]  1  I.  R.  33 
See  Labourers  (Ireland)  Acts.    12. 

Sale  of  portion  of  registered  land 

44  I.  L.  T.  R.  62 
See  Land  Registry.    45. 


SOLICITOR— CERTIFICATE. 

1. Assistant  in  office.]  Where  a  solicitor, 

after  his  admission,  had  acted  as  assistant,  he 
was  permitted  to  take  out  a  certificate  upon 
paying  the  duty  for  the  current  year.    Be  Scott 

C,  32  I.  L.  T.  94 

3. Assistant  in  office.]    A  solicitor  who 

had  acted  after  admission  as  an   assistant  in 

an  office  was  declared  entitled  to  take  out  a 

licence  for  the  then  current  year.     Re  Moyers 

C,  31  I.  L.  T.  537 

3. Leave    to    pay    arrears    of    licence 

'duty — -Besuming  practice — Change  in  the  law.] 
A  solicitor  who  failed  to  pay  his  licence  duty 
ior  two  years  was  permitted  to  take  out  a 
certificate  in  paying  the  arrears.     Be  Moloney 

C,  32  I.  L.  T.  569 

4. ■  Licence    duty    unpaid    througli    an 

oversight.]  Where  through  an  oversight  the 
licence  duty  had  not  been  paid,  the  Lord 
■Chancellor  authorised  it  to  be  paid  though  the 
time  had  expired.     Be  Gusacle  and  Feely 

C,  32  I.  L.  T.  94 

5.  •  Resumption  of  practice.]    A  solicitor 

who  had  acted  as  assistant  to  another,  after  an 
interval  spent  in  travelling  for  the  benefit  of 
his  health,  was  allowed  to  take  out  a  certificate 
on  paying  the  duty  for  the  current  year.  Be 
Meeke  C,  32  I.  L.  T.  52 

6. Resumption  oJ  practice  ]    A  solicitor 

after  admission  practised  in  Australia  for  some 
years.  Upon  his  return  the  Lord  Chancellor 
authorised  the  issue  of  a  certificate  to  him  on 
paying  the  duty  for  the  current  year.  Be 
Mussen  C,  32  I.  L.  T.  52 

,  7. Resumption  of  practice.]    A  solicitor 

who  went  to  Canada  (where  he  did  not  practice) 
in  1893,  and  returned  in  1896,  was  permitted 
to  resume  practice  on  payment  of  the  licence 
fees  for  1896.     In  re  Brown      C,  30  I.  L.  T.  226 

8. Resumption  of  practice.]  Upon  re- 
suming practice — ^from  which  he  had  retired 
for  some  years — a  solicitor  was  declared  to  be 
entitled  to  have  a  certificate  issued  to  him, 
notwithstanding  the  fact  that  he  had  not  paid 
the  duty.     Re  O'Biordari       C,  31  I.  L,  T.  537 
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9. Resumption   ol   practice — Renewal — 

Residence  abroad.']  Applicant  was  admitted  in 
1889,  and  afterwards  practised  in  Cashel.  Sub- 
sequently he  went  to  reside  in  San  Francisco, 
but  recently  he  had  returned  to  Ireland  and 
desired  to  resume  practice,  and  appUed  for  the 
necessary  certificate.  The  Incorporated  Law 
Society  did  not  oppose.  The  application  was 
granted.    In  re  Ryan  C,  28  I.  L.  T.  385 

10. Resumption  of  practice  —  Re-ad- 
mission.] A  solicitor  who  had  retired  from 
practice  for  some  years  was  re-admitted.  In  re 
English  C„  31  I.  L.  T.  276 

11. Solicitors  (Ireland)  Act,  1898  (61  & 

62  Vict.,  C.  17),  s.  48.]  P.  and  P.,  junior,  who 
were  father  and  son,  carried  on  business  together 
as  solicitors  at  Armagh,  under  the  name  of 
J.  E.  P.  &  Son.  P.,  junior,  had  served  his 
apprenticeship  to  his  father,  and  had  been  ad- 
mitted a  solicitor  about  five  years.  There  was 
no  deed  of  partnership  between  them,  no  division 
of  profits,  and  no  accounts  of  profits  between 
them.  An  action  was  commenced  in  1902  by  the 
plaintiff,  with  J.  E.  P.  ds  Son  as  his  solicitors. 
It  was  tried  at  Belfast  at  the  Summer  Assizes 
for  1902,  and  resulted  in  judgment  for  the  plain- 
tiff for  £105  and  costs.  By  an  oversight  of  the 
town  agent  of  J.  E.  P.  tSs  Son,  in  Dublin,  the 
duty  was  not  paid  on  the  licence  of  P.,  junior, 
for  the  year  1902,  and  it  remained  impaid  till 
October,  1902,  when  the  omission  was  discovered 
and  the  money  was  paid  ;  but  the  licence  for  the 
certificate  of  P.,  senior,  was  paid.  On  taxation 
of  the  costs  the  defendant  objected  to  such  of 
the  items  of  the  bill  of  costs  as  represented  work 
done  while  the  duty  on  the  licence  of  P.,  junior, 
remained  unpaid.  P.,  senior,  deposed  that  all 
the  work  in  the  case  had  been  done  by  himself  : — ■ 
Held  (affirming  the  decision  of  Boyd,  J.),  that 
P.,  senior,  was  entitled  to  recover  the  entire 
of  the  costs.     Martin  v.  Sherry 

App.,  [1905]  2  I.  R.  62  ;   38  I.  L.  T.  R.  213 


SOLICITOR— DUTIES. 

1.  Advice  to  client — Settlement — Volun- 
tary settlement — Improvident  limitations — Power 
of  revocation.]  In  the  preparation  of  an  irrevoc- 
able voluntary  deed  a  solicitor  should  himself 
see  the  client  and  give  the  client  the  most 
expUcit  explanation  of  the  transaction,  and  in 
particular  should  point  out  to  the  client  that 
the  deed  need  not  be  irrevocable,  and  that  a 
power  of  revocation  may  be  inserted  and  should 
insist  upon  inserting  such  a  power  unless  after 
the  clearest  explanation  he  is  satisfied  that  the 
settlor  wishes  to  make  an  irrevocable  deed,  well 
knowing  that  the  deed  can  be  made  revocable. 
Pegan  v.  O'Hagan  Co.  Ct.,  45  I.  L.  T.  54 

2. Carrying  out  of  undertaking.]       A 

solicitor  who  undertook  to  pay  witnesses'  ex- 
penses was  directed  to  do  so.     Be  M' Carroll 

C,  34  I.  L.  T.  509 

3. Money  lodged  in  Court  under  pro- 
visional offer — Duty  as  to  investment.]  A  public 
department  who  were  anxious  to  acquire  the 
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reversion  on  a  lease  which  they  held,  being  part 
of  the  estate  to  be  sold  in  this  matter,  agreed 
to  lodge  in  Court  the  sum,  of  £8,750  under  a 
written  proposal  which  provided;  (1)  that  the 
department  should  continue  payment  of  rent 
under  the  lease  until  a  conveyance  should  be 
executed  by  the  Court ;  (2)  that  the  sum  to  be 
lodged  should  be  invested  in  2}  per  cents.,  and 
the  dividends  thereon  paid  to  the  secretary  of 
the  department  to  the  date  of  the  conveyance  ; 
(3)  that  if  good  title  could  not  be  shown  the  sum 
lodged  in  Court  should  be  repaid  to  the  depart- 
ment. The  money  was  lodged,  but  neither  the 
solicitor  having  carriage  nor  the  solicitor  for  the 
department  took  steps  to  have  it  invested : — 
Held,  that  although  the  solicitor  having  carriage 
is  responsible,  not  merely  to  his  own  client,  but 
to  all  persons  interested  in  the  property  for  sale, 
and  to  the  Court,  in  seeing  that  everything  in 
connection  with  the  sale,  the  fund  realised,  and 
its  distribution,  is  properly  done,  the  obligation 
of  causing  the  fund  in  the  present  case  to  be 
invested  was  not,  under  the  special  circum- 
stances of  the  arrangement,  so  clearly  shown 
to  lie  on  the  solicitor  having  carriage,  as  to 
make  him  personally  responsible  for  the  loss 
occasioned  by  the  non-investment.  In  re 
Harrison's  Trustees'  Estate 

Monroe,  J.,  [1895]  1  I.  R.  259 

4 Order  to  deliver  up  deed  —  Dis- 
obedience— Attachment.]  A  solicitor  had  been 
paid  for  preparing  a  deed  and  failed  to  give 
it  up  to  his  clients.  He  had  been  ordered  by 
the  Court  to  give  it  up,  and  had  disobeyed  the 
order.  His  defence  was  that  it  was  lost,  and 
he  had  paid  counsel's  fees  for  settling  it.  The 
Court  granted  an  attachment,  with  a  stay  on 
its  issuing  if  within  ten  days  he  paid  the  peti- 
tioners the  amount  paid  him  less  by  three 
guineas.   Pope  v.Ambrose    V.-C,  35  I.  L.  T.  302 

5. Retention  of  deed — Stamping.]      A 

solicitor  who  retained  a  deed,  insufficiently 
stamped,  though  instructed  to  have  it  stamped, 
and  promised  payment  of  the  duty,  undertook 
to  pay  the  penalty  and  have  the  deed  stamped 
Re  Scroope  C,  35  I.  L.  T.  199 

6. Special     bailiff — Delay.]      Where    a 

solicitor  entrusted  the  execution  of  a  decree  in 
an  action  to  a  special  bailiff  who  seized  goods 
of  the  defendant's  wife,  and,  though  threatened 
with  an  action  therefor,  refused  to  hand  them 
back,  except  on  her  paying  the  sheriff's  fees, 
he  was  held  to  be  Uable  for  damages  at  the  suit 
of  plaintiff  in  the  action  against  whom  a  decree 
for  illegal  seizure  had  been  made.  Edwards  v. 
M'Gonigal 

Clr.  Cas.,  FitzGibbon,  L.J.,  29  I.  L.  T.  397 

Having       carriage  —  Sale     in     Chancery 

Division — Settlement  of  particulars  of 
sale  35  I   L   T.  R.  9 

See  Practice— Sale  by  Court.    7. 

SOLICITOR— LIABILITY. 

1. Auctioneer — Solicitor  acting  for  owners 

of  estate  — Sale  by  auction — Sale  by  private  treaty 
— Auctioneer's  commission.]    An  auctioneer  held 


SOUCITOR— LIABILITY— rowinued. 

entitled  to  recover  commission  from  the  solicitor 
for  the  owners  of  an  estate  where  he  had  been 
retained  by  the  soUcitor  to  conduct  a  sale  of 
the  estate  by  auction,  and  a  sale  by  auction 
did  not  take  place  ovring  to  the  estate  having 
been  disposed  of  by  private  treaty.  Hunter  v.. 
Martin       Cir.  Cas.,  Wright,  J.,  37  I.  L.  T.  R.  91 

2.  Costs — Issue  of  writ  v)ith  wrong  name 

of  plaintiff — Costs  not  recoverable  against  plain- 
tiff— Personal  liability  of  solicitor.]  A  writ  was: 
issued  by  a  soUcitor  in  which  the  plaintiffs,  an 
EngUsh  company,  were  described  as  "  Pickburn, 
Lid."  The  solicitor  subsequently  ascertained 
that  the  plaintiffs  were  "  Pickburn  <fc  Co.,"  and 
were  not  a  limited  UabiUty  company.  This 
action  was  therefore  discontinued,  and  "  Pick- 
burn  &  Co.,"  in  a  fresh  action  in  the  County 
Court,  recovered  the  amount  claimed  against  the 
defendants.  "  Pickburn  &  Co."  refused  to  pay 
the  taxed  costs  of  the  defendants  in  the  discon- 
tinued action.  The  mistake  arose  through 
inaccurate  instructions  given  by  the  plaintifis  to 
their  soUcitor,  and  admittedly  the  soUcitor  bad- 
acted  bona  fide  throughout : — HeM,,  that  the 
plaintiff's  solicitor  was  personally  Uable  for  the 
costs  of  the  discontinued  action.  Lindsay  v. 
M'Cord  (33  I.  L.  T.  K.  71)  foUowed.  Pickburn,. 
Ltd.,  V.  Charles  tfe  Co. 

Wright,  J.,  39  I.  L.  T.  R.  44;  5  N.  I.  J.  R.  65 

3.  Costs — Two   plaintiffs — Unauthorised!' 

use  of  a  trustee's  name.]  In  an  action  brought 
in  the  names  of  two  persons  who  were  trustees- 
and  executors  of  a  deceased  person  to  enforce 
certain  alleged  rights  in  connection  with  the- 
trust  property,  one  of  the  plaintiffs  appUed  to 
have  his  name  struck  out  of  the  proceedings 
on  the  ground  that  he  had  never  authorised  nor 
consented  to  the  use  of  his  name  as  plaintiff. 
The  Court  amended  the  proceedings  by  striking 
the  appUcant's  name  out  of  the  writ  and  plead- 
ings, and  ordered  the  solicitor  who  had  issued 
the  writ  to  pay  the  appUcant's  costs  of  the 
motion  as  well  as  the  costs  of  the  defendant  who 
appeared  on  the  motion.  Fleming  and  Beatty  v. 
Noble  Q.  B.,  33  I.  L.  T.  R.  27 

4. Jury  fees — Special  jury  obtained  by 

the  plaintiff — Verdict  for  defendant — Plaintiff 
without  means — Juries  Act,  1871,  s.  37.]  The 
plaintiff  in  this  action  served  notice  for,  and 
obtained,  a  special  jury.  The  jury  found  a 
verdict  in  favout  of  the  defendant.  It  appeared 
in  the  course  of  the  trial  that  the  plaintiff  was 
almost  without  means,  and  that  she  had  given 
a  mortgage  to  her  solicitor,  upon  whatever 
property  she  had,  to  secure  her  solicitor's- 
costs  : — Held,  by  the  Judge  at  the  trial  (Gibson, 
J.),  that  he  had  jurisdiction,  under  the  circum- 
stances, to  order  the  plaintiff's  soUcitor  person- 
ally to  pay  the  jury  fees.  Monserratt  v.  Scott 
Gibson,  J.,  [1899]  2  I.  R.  551 

5.  Negligence.]      Circumstances    imder 

which  a  jury  found  against  a  soUcitor  for  neg- 
ligence.    M'Cormick  v.  Elynn 

N.  P.,  29  I.  L.  T.  92 

6. Secret  proflt — Agreement — Next-of-kin 

agent.]    The  Court  refused  to  over-rule  a  Judge- 
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o(  Assize  in  a  question  as  to  the  fair  course  to 
take  in  the  conduct  of  a  Nisi  Prius  trial,  in 
which  a,  plaintiff,  who  clainved,  as  against  his 
solicitor,  alleged  secret  profits  in  connection 
with  a  next-of-kin  agency,  was  non-suited. 
Rogers  v.  Boxwell  K.  B.,  36  I.  L.  T.  460 

• ■  Cjsts  of  action  for  revocation  of  probate 

30  I.  L.  T.  R.  15 
See     Probate    (and     Administration)  — 

Practice.    13. 

-^ •  Costs  of  defendant  where  infant  plaintiff 

sues  without  next  friend 

33  I.  L.  T.  R.  71 
See  Practice — Next  Friend. 

Of   party  levying   costs   after  notice   of 

appeal  35  I.  L.  T.  R.  150 

See  County  Court — Practice.    25. 

Sheriff's  costs  31  I.  L.  T.  190 

See  Sheriff.     19. 
Sheriff's  costs        [1897]  2  1.  R.  44.5,  459  ; 

31  I.  L.  T.  R,  73 
See  Sheriff.    21. 

SOLICITOR— LIEN. 

1.  Action — Judgment — Waiver.}  A  soli- 
citor does  not  lose  his  retaining  lien  by  suing  his 
client  and  obtaining  judgment  for  his  costs. 
In  re  AiMn's  Assignees'  Estate 

Monroe,  J.,  [1894]  1 1.  B.  225  ;  28  I.  L.  T.  196 

2. Administration  suit — Claim  for  costs 

by  third  party  in  independent  action — Slop  order.} 
During  the  course  of  administration  suit,  where 
the  sole  assets  consisted  of  a  farm  of  land 
devised  by  will  to  the  defendant,  the  latter 
entered  into  an  agreement  with  J.  B.  for  the 
sale  of  the  farm,  but  afterwards  refused  to 
carry  out  the  agreement.  J.  B.  having  obtained 
a  decree  for  specific  performance,  with  costs 
against  the  defendant,  paid  the  amount  of  the 
purchase-money  into  Court  to  the  credit  of  the 
administration  suit  without  making  any  deduc- 
tion for  costs,  and  then  obtained  a  stop  order  in 
respect  of  his  costs  against  all  moneys  coming 
to  the  defendant  in  the  administration  suit. 
On  the  matter  coming  up  for  allocation  it 
appeared  from  the  schedule  that  the  defendant 
was  entitled  to  a  sum  for  costs  in  the  administra- 
tion suit  in  addition  to  a  small  residue,  both  of 
which  sums  J.  B.  claimed : — Held,  that  the 
defendant's  costs  in  the  administration  suit 
were  subject  to  his  solicitor's,  lien,  which  took 
priority  to  any  claim  by  ./.  B.  Phmhetl  v.  Lee 
M.  R.,  37  I.  L.  T.  R.  232 

3. Change    of    solicitor  —  Order    made 

without  notice  to  party  interested  —  Delay  — 
Acquiescen/^e.}  Where  the  defendant  in  a 
Chancery  suit  changed  her  solicitor  during  the 
progress  of  the  suit,  and.  after  such  change, 
and  without  any  notice  to  her  previous  soUoitor, 
entered  into  a  consent  to  postpone  the  priority 
of  her  costs,  to  which  she  had  been  declared 
entitled,  and  such  consent  was  made  portion  of 
an  order  of  the  Court,  and  was  acted  on  in  sub- 
sequent proceedings,  and  a  considerable  time 
afterwards  her  former  solicitor  sought  to  have 
the  consent  declared  inoperative  as  far  as  her 
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costs  were  concerned,  on  the  ground  that  he 
had  no  notice  of  the  application  upon  which 
the  order  was  made,  and  did  not  know  about  it 
until  "  a  considerable  time  afterwards :  " — 
Held,  that  under  the  circumstances  the  consent 
could  not  be  set  aside.  Re  Aihen's  Estate  ( [1 894] 
1  I.  R.  225)  approved  of.  Browne  v.  Dempsey 
App.,  37  I.  L.  T.  R.  135 

4. Charging    order  —  Costs  —  .39  S  40 

Vict.,  c.  44,  s.  3.]  A  soUcitor  was  employed  by 
an  executor  and  residuary  legatee  to  obtain 
probate  of  a  will  in  solemn  form,  and  at  the  trial 
the  will  was  admitted  to  probate  by  consent. 
Proceedings  were  afterwards  taken  by  next-of- 
kin,  not  parties  to  the  action,  to  revoke  the 
probate ;  but  these  proceedings  were  stayed 
for  non-compliance  with  an  order  for  security 
of  costs.  An  agreement  was  subsequently 
entered  into  between  these  next-of-kin  and  the 
executor  for  a  settlement,  without  the  knowledge 
cf  the  solicitor  for  the  executor,  and  the  farms 
of  the  deceased,  which  were  the  principal  assets, 
were  advertised  for  sale : — Held,  that  the 
soUcitor  was  entitled  to  a  charging  order  for 
his  costs  as  between  solicitor  and  oUent,  under 
39  &  40  Vict.,0.  44,  s.  3,  on  the  beneficial  interest 
of  his  client  in  the  property  of  the  deceased. 
In  the  Goods  of  Mumaghan  ;  M'Conville  v. 
Williams  (1)    K.  B.  (Prob.),  [1903]  2  I.  R.  287  ; 

3  N.  I.  J.  R.  171 

5. Charging    order — Legal   Practitioners 

(Ireland)  Act,  1876,  section  3 — "  Court  of  Justice  " 
—Jurisdiction  of  Court  of  Bankruptcy — "  Pro- 
perty preserved  "  by  a  solicitor.}  The  Court  of 
Bankruptcy  is  a  Court  of  Justice  "  within  the 
meaning  of  _;39  &  40  Vict.,  o.  44,  s.  3,  and  a 
Judge  of  that  Court  in  any  proceeding  before 
him  may,  in  a  proper  case,  declare  a  soUcitor 
entitled  to  a  charge  upon  property  recovered  or 
preserved  through  his  instrumentality,  to  the 
extent  of  the  soUcitor's  taxed  costs,  although 
such  a  declaration  may  be  refused  under  special 
circumstances.  Re  T.  B.,  an  Arranging  Debtor 
Bankcy..  30  I.  L.  t.  R.  75 

6.  Charging     order — Mortgage — Deposit 

of  title-deeds  —  Priorities  —  Pending  suit — Legal 
Practitioners  (Ireland)  Act,  1876  (39<fe40  Vict., 
c.  44),  s.  3.]  In  April,  1890,  a  farm  of  land, 
held  by  the  defendant  under  a  lease,  was  put  up 
for  sale  by  public  auction,  and  the  plaintiff  was 
declared  the  purchaser.  The  plaintiff  com- 
menced an  action  for  specific  performance  of  the 
agreement  for  sale,  and  a  decree  was  made, 
dated  30th  January,  1891,  directing  the  defen- 
dant to  convey.  The  decree  was  never  acted  on, 
and  the  suit  was  not  brought  to  a  conclusion. 
The  soUcitors  representing  the  plaintiff  in  the 
action  for  specific  performance  were  not  paid 
their  costs.  On  the  29th  July,  1892,  the  plaintiff 
deposited  with  S.  the  lease  of  the  farm  of  land, 
as  security  for  money  which  he  owed  to  S.  and 
to  prevent  S.  from  proceeding  with  an  action 
against  him.  Subsequently  a  correspondence 
took  place  between  plaintiff's  soUcitors  and  the 
solicitors  of  S.  No  mention  was  made  in  the 
correspondence  by  the  plaintiff's  solicitors  of 
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the  costs  due  to  them  or  of  a  claim  to  lien,  but 
it  conveyed  the  fact  that  they  were  the  solicitors 
in  proceedings  through  wMoh  the  lands  had 
"been  recovered,  and  that  these  proceedings  had 
not  been  brought  to  a  conclusion.  On  the  25th 
November,  1892,  the  plaintiff  was  adjudicated 
a  bankrupt,  and  by  a  statement  of  afiairs 
prepared,  with  the  sanction  of  the  plaintifi's 
solicitors,  dated  the  26th  November,  1892,  S. 
was  returned  as  a  secured  creditor,  and  the 
soUcitors  of  the  plaintiff  among  the  general 
unsecured  creditors,  in  respect  of  their  costs. 
A  similar  statement  of  affairs  was  filed  and  used 
in  the  Bankruptcy  Court: — Held,  that  the 
solicitors  of  the  plaintiff  were  entitled  to  a 
charging  order  for  their  costs,  when  taxed, 
under  39  &  40  Vict.,  c.  44,  s.  3,  on  the  interest 
of  the  plaintiff  in  the  lands,  and  that  this  right 
of  lien  in  respect  of  costs  incurred  in  a  still 
pending  suit  ought  not  to  be  postponed  to  the 
equitable  mortgage  of  S.,  inasmuch  as  there 
had  not  been  any  fraud,  misrepresentation,  or 
concealment,  on  their  part.  Dennis  v.  Addy 
M.  R.,  [1894]  1 1.  R.  511 

7. Charging  order — Priority  of  charging 

order— 39  &  40  Vict.,  c.  44,  s.  3.]  The  solicitor 
for  a  defendant  in  an  action  for  possession  in 
which  the  defendant  obtained  judgment  for 
costs  obtained  »  charging  order  for  his  costs 
upon  the  judgment  under  39  &  40  Vict.,  c.  44, 
3.  3,  with  liberty  to  issue  execution  against  the 
plaintiff.  At  the  date  of  the  charging  order  the 
plaintiff  in  the  action  had  obtained  the  protec- 
tion of  the  Court  of  Bankruptcy,  and  subse- 
quently carried  an  arrangement  to  pay  7s.  in 
the  £.  The  defendant's  solicitor  claimed  to  be 
entitled  to  be  paid  his  costs  in  full : — Seld,  that 
the  solicitor  was  only  entitled  to  prove  in  the 
arrangement  and  to  get  a  composition  on  the 
amount  of  his  costs.  In  re  J.,  an  Arranging 
Debtor  Dodd,  J.,  45 1.  L.  T.  R.  143 

8. Charging  order — "  Property  recovered 

or  preserved"  —  Building  contract  —  Retention 
money — Assignment  of — Priority — 39  <fc  40  Vict., 
c.  44,  s.  3.1  The  plaintiff  recovered  judgment 
against  the  defendants  in  an  action  brought  to 
recover  £1,040  ISs.  Id.  for — (1)  extras  under  a 
building  contract,  and  (2)  10  per  cent,  of  the 
contract  price  retained  by  the  defendants  under 
a  term  of  the  contract.  Three  months  prior 
to  the  issue  of  the  writ  in  the  action  portion  of 
the  said  retention  money  coming  to  the  plaintiff 
was  assigned  by  him  for  valuable  consideration 
to  W.  G.,  the  latter  being  a  member  of  the  urban 
council,  the  defendants.  The  judgment,  entered 
at  the  trial  for  the  plaintiff,  was  subsequently 
set  aside  by  an  order  of  the  King's  Bench 
Division,  whereupon  the  plaintiff  appealed  to 
the  Court  of  Appeal ;  but,  pending  the  Appeal, 
a  consent  was  signed  by  the  parties,  under  the 
terms  of  which  the  defendants  were  to  pay  to 
the  plaintiff  portion  of  the  sum  claimed,  in  satis- 
faction of  his  full  claim  under  the  contract,  the 
plaintiff  paying  the  defendants  their  taxed  costs 
of  the  action.  Upon  an  applicaticn  by  the 
solicitor  for  the  plaintiff  in  the  action  for  a 
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charging  order  for  his  costs  under  39  &  40  Vict., 
u.  44,  s.  3 : — Held  (1)  that  the  money  payable 
under  the  consent  was  money  "  recovered  or 
preserved  in  the  action  "  by  the  instrumentality 
of  the  solicitor  for  the  plaintiff  ;  and  (2)  that  the 
assignee,  having  known  of  and  adopted  the  pro- 
ceedings, and  now  seeking  payment  out  of  the 
money  so  recovered,  was  not  entitled,  as  a  bona 
fide  purchaser  for  value  without  notice,  to  pay- 
ment in  priority  over  the  costs  of  the  solicitor 
for  the  plaintiff  M'Larnon  v.  Carrichfergus 
Urban  District  Council    K.  B.,  [1904]  2 1.  R.  44  ; 

4N.I.J.R.6 

9.  — — ■  Charging  order — Property  recovered  or 
preserved — Judgment  for  costs — Cross-judgments 
— Set-off — Legal  Practitioners  (Ireland)  Act,  1876 
(39  &  40  Vict.,  c.  44),  s.  3—40  <fc  41  Vict.,  c.  56, 
s.  62— JJ.  8.  G.  Order  LXV.,  r.  18.]  The  defen- 
dant having  obtained  in  this  action  judgment 
with  costs  against  the  plaintiff,  and  the  plaintiff 
having  subsequently  recovered  judgment  with 
costs  in  an  action  for  rent  against  the  defendant, 
on  which  execution  was  issued,  and  a  return  of 
nulla  bona  made,  defendant's  soUoitor,  who  had 
obtained  for  defendant  the  said  judgment  with 
costs,  applied  for  a  charging  order  on  such  costs 
under  39  &  40  Vict.,  u.  44  -—Held  (1)  that  such 
costs  were  "  property  recovered "  within  the 
statute  in  respect  of  which  an  order  of  charge 
could  be  made  ;  (2)  >  that  a  set-off  in  respect  of 
the  costs  of  plaintiff's  judgment  to  the  prejudice 
of  the  solicitor's  Uen  should  not  be  allowed ; 
(3)  that  the  statute  40  &  41  Vict.,  c.  56,  s.  2, 
created  no  right  of  set-off,  and  did  not  affect  the 
solicitor's  right  to  a  charging  order.  Quaere,  the 
effect  of  the  proviso  in  that  section.  Nature  of 
lien  and  the  effect  of  the  above  statutes  dis- 
cussed.   Johnston  v.  McKenzie 

K.  B.,  [1911]  2  I.  R.  118  ;  45  I.  L.  T.  B.  49 

10. Charging  order — Properly  recovered 

or  preserved — Set-off.']  A  solicitor's  lien  for  costs 
against  property  recovered  or  preserved  in  an 
action  does  not  apply  to  the  amount  saved  to  his 
client  by  reason  of  the  reduction  of  his  adver- 
sary's demand  by  a  set-off ;  and  a  charging  order 
under  section  3  of  the  Legal  Practitioners 
(Ireland)  Act,  1876,  corresponfing  to  section  28 
of  the  SoUcitors  Act,  1860,  will  not  be  granted 
in  respect  of  the  amount  of  such  reduction. 
Barry  v.  Griffin       Barton,  J.,  40  I.  L.  T.  R.  10 

11. Charging  order — Property  recovered 

or  preserved — Charge  upon  sum  over  which 
client  has  been  appointed  receiver  by  way  of  equit- 
able execution — Legal  Practitioners  {Irdand)  Act, 
1876,  39  *  40  Vict.,  c.  44,  c.  3.]  Where  a  plaintiff 
had  recovered  judgment  against  the  defendant, 
and  had  been  appointed  receiver  by  way  of 
equitable  execution  over  so  much  of  a  sum  due 
to  the  defendant  by  a  third  party  as  should  be 
sufficient  to  discharge  the  judgment  debt  and 
costs,  the  plaintiff's  solicitor  was  held  entitled 
to  an  order  under  section  3  cf  the  Legal  Practi- 
tioners (Ireland)  Act,  1876,  giving  him  a  charge 
for  his  costs  on  the  amount  so  payable  to  the 
plaintiff.     Duff  v.   Tuite 

K.  B.,  [1914]  2  I.  R.  31 


(  2405  ) 


DIGEST   OF  CASES. 


(  2406  ) 


SOLICITOR— HEN— coM^imMed. 

12. Costs — Charging  order — Property  re- 
covered     or     preserved — Legal     Practitioners 
(Ireland)  Act,  1876  (39  S  40  Vict.,  c.  44),  s.  3— 
Betainer — Costs  incurred  prior  to  retainer.]    In 
a  suit  instituted  to  administer  the  estate  of  a 
deceased  testatrix  it  was  declared  that  there  was 
an  inteataoy  as  to  certain  charitable  legacies 
bequeathed  by  the  will  of  the  deceased,  and 
enquiries  were  directed  to  ascertain  the  heir- 
at-law  and  next-of-kin  of  such  deceased.    A  firm 
of  solicitors,  having  learned  that  the  Court  had 
directed    the    aforesaid    enquiries,    prosecuted 
extensive  searches,  and  ultimately  succeeded  in 
establishing  the  title  of  the  heiresB-at-law  and 
sole  next-of-kin  to  the  property.    The  said  firm 
obtained    from    the    heiress-at-law    a    written 
retainer  undertaking  to  pay  all  the  costs  incurred 
by  the  said  firm  both  prior  to  and  subsequent  to 
the  date  of  the  said  retainer : — Held,  that  the 
firm  was  entitled  to  a  charge  on  the  property 
to  which  she  became  entitled  as  next-of-kin  of 
the  deceased  for  the  costs,  charges  and  expenses 
incurred  subsequent  to  the  date  of  the  retainer 
of  and  in  reference  to  the  proceedings,  but  was 
not  entitled  to  a  charge  on  the  property  for  the 
costs  incurred  prior  to  the  date  of  the  retainer. 
Jane    Murphy,    Deceased ;    Kea/rney    v.     The 
Attorney-Oeneral  Ch.  Div.,  50  I.  L.  T.  R.  85 

13.  Costs — Arrangement  turned  into  bank- 

ruptcy— Accountant  entering  into  possession  at 
request  of  creditor  a.']  A  soUcitor  who  gets  papers 
pending  an  arrangement,  and  transacts  business 
connected  therewith  •■ — Held,  notwithstanding 
the  terms  of  the  order  on  protection,  to  be 
entitled  to  a  lien  on  those  papers  for  his  costs 
where  the  case  is  afterwards  turned  into  bank- 
ruptcy.   Re  Vahy       Bankcy.,  28 1.  L.  T.  R.  140 

14.  Costs.]    In  a  divorce  suit  a  deed  of 

separation  was  entered  into  allowing  the  wife 
a  certain  sum  for  alimony,  which  was  confirmed 
by  an  order  of  the  Probate  and  Matrimonial 
Division  of  the  High  Court  of  Justice : — Held, 
that  a  solicitor  had  a  lien  upon  the  ahmony  for 
wife's  costs,  and  was  entitled  to  deduct  same. 
Murphy  v.  Ryan  Cir.  Cas.,  30  I.  L.  T.  9 

15.  —  Costs  incurred  by  limited  company 
before  winding-up  order — Priorities.]  A  solicitor 
acted  as  solicitor  for  a  limited  company  from  its 
incorporation  until  the  date  of  an  order  to  wind- 
up  the  company,  and  as  such  solicitor  he  held 
certain  documents  belonging  to  the  company, 
including  an  agreement  for  a  lease  of  certain 
mining  rights.  Pursuant  to  an  order  of  the 
Court  he  lodged  these  documents  in  Court 
without  prejudice  to  his  lien  thereon  for  costs. 
The  official  liquidator  entered  into  an  agreement 
with  an  intending  purchaser  for  the  sale  to  him 
of  the  mining  rights  comprised  in  the  said  agree- 
ment for  a  lease,  and  obtained  from  him  a 
deposit  of  £50.  The  intending  purchaser  did 
not  proceed  with  the  purchase,  and  his  deposit 
was  forfeited  by  him,  and  thus  became  assets  of 
the  company : — Held,  that  the  amount  of  the 
deposit  was,  in  the  first  place,  applicable  to 
satisfy  the  solicitor's  lien  for  costs  in  priority 
to  all  other  claims  thereon.  In  re  The  Ardtully 
Copper  Mines,  Ltd.       Ch.  Div.,  50 1.  L.  T.  R.  95 
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16. Cross-claims  —  Set-ofl  —  Priority  — 

Or.  LXV.,  r.  18.]    A.  brought  an  action  to  set 
aside  a  deed  by  which  his  mother  B.  assigned 
to  her  daughter  C  and  her  intended  husband  D. 
a  farm  wMoh  had  belonged  to  A.'s  father,  in 
consideration   of    £25   paid   to    B.    and    £200 
deposited  by  D.  in  the  joint  names  of  himself, 
B.  and  C,  to  be  held  in  trust  for  A.,  and  to  be 
paid  to  him,  on  his  acceptance  of  same,  as  his 
share  of  his  father's  assets  as  one  of  the  next-of- 
kin.    B.  was  appointed  administratrix  with  the 
will  annexed  of  her  husband,  and  was  registered 
owner  of  the  farm,  but  not  the  absolute  owner. 
D.  counterclaimed  for  the  return  of  his  £200  in 
the  event  of  the  deed  being  set  aside.    The  deed 
was  declared  invalid,  and,  in  the  events  which 
had  happened,  D.  was  declared  to  be  entitled 
to  be  repaid  his  £200,  but  was  ordered  to  pay  to 
the  plaintiff  the  costs  of  the  action.   The  £200  not 
having  been  paid  out  to  D.  by  the  depositees, 
A.'s  solicitor  taxed  his  costs  payable  by  D.  and 
obtained  a  charging  order  over  the  sum  of  £200. 
D.'s  soUoitor  having  made  a  prior  claim  for  his 
costs : — Held,  that  the  claim  of  the  plaintiff's 
solicitor  for  his  costs  of  the  action  was  puisfte 
to  the  claim  of  D.'s  solicitor  for  his  costs.    Or. 
LXV.,  r.  180,  discussed.     Hiclcey  v.  Hichey  and 
another  App.,  51  I.  L.  T.  R.  185 

17. Documents  in  custody  of  personal 

representative  of  solicitor — Solicitors  Act  (12  <fc 
13  Vict,  c.  53),  s.  2.]  Where  costs  are  due  by  a 
client,  in  the  character  of  trustee,  to  the  estate 
of  his  deceased  soUcitor,  the  Court  will  not,  on  the 
petition  of  the  client,  order  the  personal  repre- 
sentative of  the  solicitor  to  deliver  up  documents 
in  his  custody  belonging  to  the  client,  without 
the  Uen  being  first  discharged,  even  though  the 
documents  are  essential  for  the  preservation  of 
the  property  of  the  cUent,  and  the  client  has  no 
means  of  discharging  the  lien  except  out  of 
such  property.     Porter  v.  Bennett 

M.  R.,  33  I.  L.  T.  R.  7 

18. Principal   and   agent — Liability   of 

principal — Equitahle  mortgage.']  As  against  the 
third  parties,  a,  soUcitor's  lien  on  documents 
gives  no  higher  right  to  the  soUcitor  than  his 
cUent  himself  possesses.  L'A.  having  been 
entrusted  by  N.  as  her  agent  to  invest  her 
moneys,  invested  part  of  them  in  the  lands  of  E., 
taking  a  conveyance  in  his  own  name.  He 
lodged  the  title  deeds  with  his  soUoitor  M  M.,  to 
whom  he  was  indebted  in  a  large  sum  for  costs 
in  other  matters  unconnected  with  N.  VA.  was 
declared  a  trustee  for  IH.  of  the  lands  of  E.  by 
a  decree  of  a  judge  of  the  Chancery  Division. 
M'M.,  who  had  no  notice  of  L'A.'s  agency, 
claimed  a  lien  on  the  deeds  for  all  costs  incurred 
by  L'A.:— Held,  by  the  Court  of  Appeal, 
affirming  Barton,  J.,  that  the  Uen  did  not  affect 
N.'s  interest  in  the  lands  save  as  regards  L'A.'s 
costs  necessarily  incurred  in  respect  of  the  lands 
of  which  he  was  a  trustee.  Rath  v.  M'Mullan 
Barton,  J.,  App.,  [1916]  1  I.  R.  349,  353 

19. ; Tenant-for-llfe  and  remainderman — 

Lunatic — Committee.]  A.,  who  was  a  lunatic, 
so  found  by  inquisition,  was  tenant-for-life  of 
certain  lands,  with  remainder  to  B.  and  to  C, 
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as  tenants  in  common  in  tail.  H.  was  employed 
by  the  committee  as  solicitor  in  the  Imiacy 
matter,  and  in  that  capacity  obtained  custody 
of  the  title  deeds.  B.  was  subsequently  ap- 
pointed committee,  and  continued  H.  as  solicitor. 
In  order  to  pay  ofE  a  mortgage  on  the  life  estate 
B.  and  C  were  desirous  of  creating  a  charge  on 
the  tee,  and  for  that  purpose  they  presented  a 
petition  in  the  lunacy  matter  that  the  committee 
might  be  authorised  to  join  in  barring  the 
entail.  U.  acted  as  solicitor  in  connection  with 
the  petition,  the  raising  of  the  loan,  and  the 
disentailment  of  the  estate  : — Held,  after  the 
death  of  the  lunatic,  that  H.  was  entitled  to  a 
lien  on  the  deeds  for  these  costs  against  B.  and  C, 
but  was  not  entitled  to  a  lien  against  them  for 
any  other  costs  incurred  as  solicitor  for  the 
committee,  save  as  regarded  the  taking  out  of 
a  fee-farm  grant,  which  was  not  disputed.  In  re 
Stannard's  Trustees'  Estate 

Ross,  J.,  [1897]  1  I.  R.  415 

20.  Title    deeds  — ■  Lodgment    in     Land 

Judge's  Oourt.]  An  order  of  the  Land  Judge  to 
lodge  deeds  and  muniments  of  title  subject  to 
lien  was  served  upon  the  solicitors  of  H.,  who 
held  a  title  deed  common  to  her  lauds  and 
portion  of  the  lands  for  sale  in  the  matter.  The 
order  did  not  state  that  deeds  lodged  would  be 
returned  to  the  person  lodging  them,  or  that 
they  would  be  returned  at  all.  On  an  applica- 
tion by  S.,  the  order  was  amended  by  directing 
that  when  the  title  was  vouched  the  deed  should 
be  re-delivered  to  H.    Stanley's  Estate 

Ch.  Dlv.,  3  N.  I.  J.  R.  14« 

21 . Title  deeds — Mortgagor  and  mortgagee 

— Deeds  deposited  by  mortgagor — Solicitor's  claim 
against  mortgagee.]  A  mortgagor  desiring  to  sell 
her  equity  of  redemption  obtained  the  title  deeds 
of  the  property  from  the  mortgagee  and  put  them 
in  the  hands  of  her  solicitor  for  the  purpose  of 
carrying  out  the  sale.  The  sale  proved  abortive. 
The  solicitor  then  sought  to  exercise  a  lien  over 
the  deeds  against  the  mortgagee  in  respect  of 
costs  due  to  him  by  the  mortgagee,  for  whom 
he  had  formerly  acted  as  solicitor : — Held,  that 
no  such  lien  could  be  sustained.  Belfast  Artisans' 
Mutual  Benefit  Society  v.  Parsons 

N.  P.,  40  I.  L.  T,  R.  221 

Deeds — Transfer  of  carriage 

[1900]  1  I.  R.  211 
See  Land  Judges'  Court — Practice.    20. 

Setting  off  costs  [1894]  2  I.  R.  545  ; 

28  I.  L.  T.  R.  105 
See  Solicitor— Bill  of  Costs.    103. 

SOLICITOR— MISCONDUCT. 

1 .  — —  Attachment.]  A  soUoitor,  executor  of 
a  will,  who  failed  to  obey  an  order  to  bring  the 
assets  into  Court,  was  attached.     Se  T. 

V.-C.,  33  I.  L.  T.  37 

2. Using  testimonials  from  Judges  to 

obtain  business — Committee  of  Council  of  Incor- 
porated Law  Society — Nature  of  proceedings  be- 
fore, on  charge  of  professional  misconduct — 
Destruction  of  material  documents — Contempt  of 
Court— Solicitors  (Ireland)  Act,  1898  (61  &  62 
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Vict.,  c.  17),  ss.  34,  35.]  It  appeared  from  a 
report  of  the  committee,  appointed  under  the 
Solicitors  (Ireland)  Act,  1898,  of  the  council  of 
the  Incorporated  Law  Society,  that  A.,  a,  soli- 
citor practising  in  Dublin  and  Belfast,  with  a 
view  to  obtaining  business  from  an  insurance 
company,  some  of  which  business  would  in  all 
probability  take  place  in  the  Courts  of  the 
Recorder  of  Dublin  and  Belfast,  wrote  to  the 
manager  of  the  company,  enclosing  copies  of 
testimonials  from  the  Recorders  of  those  cities 
testifying  to  A.'s  professional  ability.  These 
testimonials  had  been  obtained  by  A.  for  the 
purpose  of  an  application  by  him  for  an  appoint- 
ment. The  testimonial  from  the  Recorder  of 
Dublin  contained  the  statement,  "  He  [A.]  now 
practices  before  me  regularly."  In  the  testi- 
monial from  the  Recorder  of  Belfast,  it  was 
stated  that  A.  had  acted  as  his  registrar  for  a 
number  of  years,  and  had  resigned  to  his  regret, 
and  that  he  continued  to  act  as  his  solicitor  : — 
Held,  that  the  use  by  A.  of  these  testimonials  for 
the  purpose  of  obtaining  business,  which  business 
might  lead  him  to  practice  before  the  Recorders 
of  Dublin  and  Belfast,  amounted  to  professional 
misconduct.  After  an  application  had  been 
made  to  the  committee  appointed  under  section 
34  of  the  Solicitors  (Ireland)  Act,  1898,  of  the 
Council  of  the  Incorporated  Law  Society,  to 
hear  a  charge  of  misconduct  against  a  solicitor, 
and  before  the  report  of  the  committee  had  been 
presented  to  the  Lord  Chancellor,  the  solicitor 
destroyed  the  documents  on  which  the  charge  of 
misconduct  was  founded.  Semble,  this  amounted 
to  a  contempt  of  Court.  The  nature  of  proceed- 
ings before  such  committee  considered.  In  re 
a  Solicitor  L.  C,  [1915]  1  I.  R.  152 

SOLICITOR— RE-ADMISSION. 

Alter  being  stiuck  off  the  rolls  for  miscon- 
duct.] A  solicitor,  who  had  been  struck  off 
the  rolls  for  misappropriation  of  money,  repaid 
the  money,  and  after  a  lapse  of  twelve  months 
from  the  date  of  his  being  struck  off  applied 
for  re-admission.  It  was  refused.  He  Nelson 
L.  C,  34  I.  L.  T.  302 

SOLICITOR— RETAINER. 
1. Compromise  of  action    by   client — 

Solicitor  not  consuUed.]  An  arrangement  was 
entered  into  by  the  parties  to  an  action  to  settle 
it  without  the  knowledge  of  the  plaintiff's 
solicitor,  and  the  Court  was  satisfied  that  part 
of  the  object  of  that  agreement  was  to  deprive 
the  plaintiff's  solicitor  of  his  costs.  The  Court 
gave  liberty  to  the  latter  to  proceed  with  the 
action  in  the  name  of  the  plaintiff,  notwithstand- 
iog  the  settlement  that  had  been  arrived  at 
between  the  parties  Grant,  Deceased;  O'DonneU 
V.  Orant  and  others        M.  R.,  2  N.  I.  J.  R.  176 

2. Disputed — Work    done   for    members 

of  defendant's  family.]  In  an  action  brought 
by  a  solicitor  against  the  executrix  of  J.  W- 
Boohey,  deceased,  to  recover  £176  alleged  to  be 
due  as  costs  for  work  done  by  the  plaintiff  as 
solicitor  for  the  deceased  and  members  of  his 
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family  at  his  request,  the  defendant  admitted 
liability  for  certain  items  in  the  bill  of  costs 
for  work  done  for  the  deceased  personally,  but 
denied  liability  for  the  costs  of  work  done  for 
members  of  his  family,  and  was  willing  that 
judgment  should  be  given  to  plaintiff  for  the 
amount  of  these  items  when  taxed.  Plaintiff 
sought  final  judgment  for  the  full  amount. 
It  was  agreed  that  the  plaintiff  should  get.  final 
judgment  for  the  sum  admitted,  subject  to 
taxation,  with  liberty  to  proceed  to  trial  for 
the  sum  in  dispute.     Buckley  v.  Boohey 

M.  R..  28  I.  L.  T.  375 

3.  ■ Evidence.1    A  landlord,  having  three 

different  interests,  obtained  the  eviction  of  his 
own  interest.  He  revised  the  rents  of  his 
tenantry,  and  made  new  agreements  with  them. 
He  informed  them  they  could  employ  what 
solicitor  they  liked,  but  if  they  had  any  but  his 
own  they  should  pay  his  solicitor  the  perusal 
fee.  The  apparent  effect  of  the  landlord's 
action  was  to  deprive  his  tenants  of  the  status 
of  judicial  leaseholders,  and  the  defendant  did 
nothing  with  the  plaintiff  that  he  would  not 
have  done  had  the  plaintiff  been  acting  solely 
for  the  landlord  : — Held,  there  was  no  retainer 
of  plaintiff  bv  defendant.     Purcell  v.  Twomey 

Cir.  Cos.,  Palles,  C.B.,  31 1.  L.  T.  165 

4.  Mortgage — Retainer — 12   *  13  Vict., 

c.  53,  s.  2 — Costs.]  Where  a  widow,  an  ad- 
ministratrix, made  a  mortgage  of  her  deceased 
husband's  farm,  in  which  mortgage  her  son 
joined  (although  he  had  no  interest  in  the  farm), 
the  Court  refused  a  petition  brought  by  the  son 
to  compel  the  solicitor  who  advised  the  mort- 
gagors to  furnish  him  with  a  bill  of  costs : — 
Semble,  that  in  such  circumstances  the  petitioner 
should  proceed  by  action.  Se  Mackintosh  ; 
Ex  parte  Smith  V.-C,  30  I.  L.  T.  R.  59 

5. Motion  to  set  aside  judgment — Im- 
plied retainer — Liability  of  client.']  A  sohcitor 
who  has  on  the  instruction  of  his  client  marked 
judgment  on  a  bond  and  warrant  c£  attorney, 
cannot  without  a  fresh  retainer  resist  a  motion 
to  set  aside  the  judgment,  nor  can  he  recover 
from  the  alleged  client  the  costs  of  unsuccessful 
resistance.     Rountree  v.  M'Birney 

Cir.  Cas.,  Dodd,  J.,  46  I.  L.  T.  R.  272 

6. Properly  instructed — Onus  of  proof — 

Presumption — Dismissal  of  action.]  Where  a 
defendant  moved  for  an  order  to  dismiss  an 
action  on  the  ground  that  the  solicitor  acting 
for  the  plaintiffs  had  not  been  properly  author- 
ised by  the  plaintiffs  to  bring  the  action  : — Held, 
that  the  presumption  of  the  Court  is  that 
the  solicitor,  as  an  officer  of  the  Court,  was 
properly  instructed,  and  the  onus  lies  on  the 
defendant  to  show  he  was  not.  The  Governors  of 
Kilkenny  College  v.  Baile 

K.  B..  1  N.  I.  J.  R.  163 

7. Repudiation  of  services.]    A  sohcitor 

claimed  for  professional  services  rendered  over 
the  sale  of  a  public-house.  It  appeared  that 
he  had  not  transacted  any  solicitor's  business 
with  the  defendant.  The  action  was  dismissed. 
M'Ginn  v.  Kelly  Co.  Ct.,  33  I.  L.  T.  459 


SOLICITOR— RETAINER— com«i«ae(Z. 

8. Retainer  terminated  before  business 

completed — Action  on  bill  of  costs — Motion  for 
final  judgment.]  The  defendants  having  re- 
tained the  plaintiff,  a  sohcitor,  to  carry  through 
certain  lunacy  proceedings,  and  required  him 
to  file  an  affidavit,  the  latter  objected  to  do  so 
on  the  ground  that  in  his  opinion  it  was  scan- 
dalous, prohx,  and  irrelevant;  and  upon  his 
chents  insisting  he  refused  to  act  for  them 
further  and  requested  them  to  appoint  another 
sohcitor,  at  the  same  time  giving  notice  to  the 
other  parties  interested  that  he  no  longer  acted 
for  defendants.  Upon  a,  motion  for  final  judg- 
ment for  his  costs  incurred  up  to  the  date  of 
his  termination  of  the  retainer  : — Held,  that  as 
solicitor  for  the  defendants  he  was  entitled  to 
exercise  his  judgment  as  to  the  best  way  in 
which  to  conduct  the  case,  and  to  terminate  his 
retainer  upon  his  clients  insisting  that  he  should 
conduct  it  in  a  different  manner.  Judgment 
was  therefore  entered  for  the  plaintiff.  Chance 
V.  Tanti  App.,  35  I.  L.  T.  R.  126  ; 

1  N.  I.  J.  R.  125, 170 

9. Salary  —  8ub.stifuted       agreement.] 

The  plaintiff,  a  solicitor,  was  engaged  at  a 
yearly  salary  (.f  £35,  in  pursuance  of  a 
resolution  passed  by  the  defendants  in  1877. 
In  1891  his  salary  was  increased  by  £10.  The 
plaintiff  brought  this  action  to  recover  money 
due  to  him  for  certain  works  and  services 
rendered  by  him  to  the  defendants.  In  support 
of  the  cause  of  action  the  plaintiff  relied  upon 
various  items  contained  in  several  different 
bills  of  costs  which  had  been  paid  to  him,  as  being 
inconsistent  with  his  salary  being  controlled  by 
the  resolutions,  and  also  upon  the  increased 
nature  of  his  duties  consequent  upon  subsequent 
legislation  -.^Held,  that  no  substituted  or 
implied  agreement  could  be  inferred  from  the 
conduct  of  the  parties,  so  as  to  enable  the 
plaintiff  to  succeed ;  and  that  the  items  sued 
for  were  covered  by  his  salary.  Young  v. 
Lisburn  Urban  District  Council  , 

K.  B.,  3  N.  I.  J.  R.  192 

10. Urban  Council.]     A  solicitor  whoEe 

attendance  was  necessary  and  beneficial  to  his 
clients  at  a  meeting  preparatory  to  the  forma- 
tion of  a  joint  urban  board,  and  who  attended 
with  their  knowledge,  but  without  their  written 
authority,  was  held  to  be  entitled  to  his  charges 
as  against  them .  M  Clelland  v.  Banbridge  Urban 
Council  Co.  Ct.,  37  I.  L.  T.  180 

Service    on,    of    notice    of    appeal    from 

Justices  [1900]  2 1.  R.  397 

See  Justices- Quarter  Sessions.    18. 
And  see  Solicitor — Bill  of  Costs.    75. 

SOLICITOR— RIGHT  OF  AUDIENCE. 

Refusal  to  hear — Mandamus — Form  of  writ — 
14  &  15  Vict.,  c.  93,  s.  9.]  A  sohcitor,  during 
the  hearing  of  his  case  at  Petty  Sessions,  made 
remarks  to  which  the  Justices  objected.  On 
his  refusal  to  withdraw  the  remarks  the  Justices 
refused  to  hear  him  further  At  the  next  Petty 
Sessions  the  Justices  refused  to  allow  him  to 
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SOLICITOR— RIGHT  OF  AUDIENCE— core. 

address  the  Court: — Held,  mandamus  lies  to 
command  the  Justices  to  admit  and  hear  a 
solicitor  engaged  in  a  case  before  them.  S. 
(Allen)  V.  Justices  of  Co.  Cork 

K.  B.,  47  I,  L.  T.  R.  109 

SOLICITOR— STRIKING  OFF  THE  ROLL. 

1. Convicted  of  forgery.]      A  solicitor 

who  was  convicted  and  imprisoned  for  forgery 

was  struck  off  the  roll.     ReO'Keeffe 

L.C.,  30  I.  L,  T.  555 
2. Misappropriation.!        Solicitors  who 

misappropriated  money  of  their  clients  were 

struck  ofE  the  roll — • 

Re  Byrne  L.  C,  29  I.  L.  T.    93 

Re  Derham,  L.  C,  29  I.  L.  T.  369 

Re  Cunningham  L.  C,  30  I.  L.  T.  150 

Re  Boyd  L.  C,  33  I.  L.  T.  310 

Re  West  L.  C,  34  I.  L.  T.    62 

Re  Arbuthnot  L.  C,  34  I.  L.  T.  103 

Re  Flynn  L,  C,  34  I.  L.  T.  465  ; 

35 1.  L.  T.  61  ;  1  N.  I.  J.  R.  74 
Re  Burke  L.  C,  35  I.  L.  T.  199 

Re  Purcell  L.  C,  35  I.  L.  T.  220 

SOLICITOR— SUSPENSION. 

1.  A  solicitor  who  received  purchase- 
money  of  an  arranging  debtor's  estate,  and 
failed  to  hand  it  over  to  the  Court,  was  sus- 
pended from  practice  in  the  Court.  Re  an 
Arranging  Debtor         Bankcy.,  29  I.  L.  T.  419 

2. Filing   false   documents — Misleading 

Court — Power  of  punishing — Irish  Bankrupt  and 
Insolvent  Act,  1857,  s.  373.]  H.  was  acting  for 
K.  in  K.^3  bankruptcy,  and  prepared,  allowed 
to  be  sworn,  and  himself  filed,  a  statement  of 
affairs  which  he  (H.)  knew  to  be  false  in  two 
distinct  matters,  which  it  was  of  importance 
that  both  the  creditors  and  the  Court  should 
know : — Held,  that  H.  had  been  guilty  of  pro- 
fessional misconduct  within  the  meaning  of 
section  373  of  the  Irish  Bankrupt  and  Insolvent 
Act,  1857  ;  he  was  accordingly  suspended  from 
practice  in  the  Bankruptcy  Court.  Be  K.  ; 
Ex  parte  H.      K.  B.  (Bankcy.),  36 1.  L.  T.  R.  13 

3. Misconduct.]     For  failing  to  hand  to 

his  client  money  collected  for  him  a  solicitor  was 
suspended  for  two  years.     Re  WheatUy 

L.  C,  32  I,  L.  T.  304 

4.  —— Misconduct.]  A  solicitor  who  entered 
into  an  agreement  with  a  client  to  retain  for 
services  portion  of  money  received  in  an  action, 
and  who  misappropriated  moneys  of  his  client, 
was  suanended  from  practice  for  one  year.  Be 
Brown  L.  C,  33  I.  L.  T.  513 

5. Non-appearance  for   his   clients  in 

County  Court.]  Where  a  solicitor  failed  to 
appear  in  the  County  Court  for  his  clients  he 
was  suspended  for  two  years  from  practising 
in  that  Court.    Re  D.    Co.  Ct.,  32  I.  L.  T.  449 

6. Reinstatement  of.]     A  solicitor  who 

had  been  suspended  for  two  years  for  not 
paying  over  moneys  to  a  client  was,  on  the 
expiration  of  that  time,  and  upon  his  having 
paid  the  money,  reinstated.     Re  Guerin 

L.  C,  31  I.  L.  T.  569 


I  SOLICITOR— SUSPENSION— coTOiijiMed. 

7. Uncertificated.]      An    uncertificated 

solicitor  who  acted  professionally  was  suspended. 
Re  Johnson  L.  C,  30  I.  L.  T.  9 

SOLICITOR— UNQUALIFIED. 

1.  — —  Conveyance.]  Where  an  unqualified 
person  acted  as  a  conveyancer  for  payment  a 
penalty  was  imposed.     Wakely  v.  Byrne 

Co,  Ct.,  29  I.  L.  T.  231 

2. Filing     defence     and     instructing 

counsel — Clerk  acting  as — Fined  £50.]  Upon  a 
motion  to  mark  judgment  against  the  defendant 
for  £50  and  costs,  it  appeared  that  the  defen- 
dant was  a  solicitor's  clerk,  and,  without  having 
been  admitted  and  registered  as  a  qualified 
aoUoitor,  he  had  undertaken  the  defence  of  an 
action  in  a  County  Court,  and  had  instructed 
counsel.  The  defendant  had  not  filed  a  defence 
to  the  action.  The  amount  sought  to  be  re- 
covered was  the  penalty  which  he  had  incurred 
under  a  section  of  the  Solicitors  Act.  The 
motion  was  granted.  The  Incorporated  Law 
Society  v.  Armiiage  Q.  B..  30 1.  L.  T.  Ill 

3.  — —  Fine.]  A  person  who  not  being  a 
barrister,  conveyancer,  solicitor,  or  notary, 
prepared  a  deed  and  received  payment  therefor 
was  fined  £5.     Wakely  v.  Sullivan 

Co.  Ct.,  30  I.  L.  T.  185 

4.  — —  Fine.]  A  solicitor's  clerk  who  pur- 
ported to  act  as  a  solicitor,  and  received  pay- 
ment therefor,  was  fined  £50.  Incorporated  Lam 
Society  v.  Timlin  Co.  Ct.,  34  I.  L.  T.  510 

5. Land  agent  acting  as — Obtaining  order 

for  lodgment  of  deeds.'\  Incorporated  Law  Society 
V  Loftie  LordO'Brien,  C.J..39I.L.T.192 

SOLICITOR— WITNESS. 

Compensation  for  loss  of  time  as.]  C,  a 
solicitor,  was  subpoenaed  by  L.  as  a  witness  in 
a  Probate  suit,  and  attended  two  days  at 
Quarter  Sessions ;  he  got  no  viaticum  with  the 
subpoena,  and  now  sued  for  compensation  for 
loss  of  time  and  expenses : — Held,  that  0.  was 
entitled  to  be  paid  as  a  professional  witness 
compensation  for  loss  of  time  and  railway  fare. 
Cunningham  v.  Larkin 

Co.  Ct..  28  I.  L.  T.  R.  36 
SOLICITOR. 

•  Acting   for   both   parties — Judgment   set 

aside  2  N.  I.  J.  R.  115 

See  Warrant  of  Attorney.    1. 

Attending   trial   as   witness 

[1904]  2 1.  R.  478  ;  37  I.  L.  T.  R.  244  ; 
4  N.  I.  J.  R.  37 
See  Solicitor— Bill  of  Costs.    29. 

Authority  to  issue  execution  after  iudg- 

ment  [1912]  2  I.  R.'  551 

See  Practice — New  Trial.    9. 

Building  lease — Scale  of  charges 

[1904]  II  R.  570;    39  I.  L.  T.  R.  5 
See  Solicitor— Bill  of  Costs.    164. 

Consent  of  47  I.  L.  T.  R.  63 

See  Estoppel.    4. 

Costs 

[1912]  2 1.  R.  116. 125;  45 1.  L.  T.  R.  198 
See  Husband  and  Wife — Divorce. 
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SOUCnOR— continued. 

Costs — Application  for  repayment  by,  of 

costs  improperly  allowed 

34  I.  L.  T.  R.  108 
See  County  Court — Appeal.    4. 

Costs — Awarded    to    assignees — Payment 

on  production  by  solicitor  of  decree 
awarding  them  29  I.  L.  T.  R.  39 

See  Bankruptcy — Practice.    7. 

Costs- — Charging   order  under  the   Legal 

Practitioners    (Ireland)    Act,    1876— 
Petition — Land  Judges'  Court 

ri903]  1 1.  R.  124 
Ser.  Land  Judges'  Court — Practice.    18. 

Costs — ^Discharge  of  solicitor — Costs  awar- 

ded to  client — Stop  order 

29  I.  L.  T.  R.  93 
See  Practice — Charging  Order.    1. 

Costs — ^Entering    defence    to    Civil    Bill 

which  was  withdrawn      32  I.  L.  T.  196 
See  County  Court— Practice.    17. 

Costs — ^Land  Commission — Withdrawal  of 

appeal  29  I.  L.  T.  R.  56 

See  Land  Law  Acts— Practice.    26. 

Costs — One  of  several  trustees  acting  as 

solicitor  in  relation  to  trust  estate 

[1894]  1  I.  R.  60  ;  28  I.  L.  T.  196 
See  Trustee — Costs  and  Charges.    2. 

Costs — Scale  fee — Same  solicitor  acting  for 

vendor  and  purchaser  [1915]  1 1.  R.  58 
-See  Solicitor— Bill  o!  Costs.    125. 

Costs — Taxation — Scale   fee — Sale    under 

Lands  Clauses    Acts — Costs    of    pur- 
chaser's solicitor        [19151  1  1.  R.  185 
See  Solicitor— Bill  o!  Costs.    124. 
— —  Defaulting  administrator — Costs 

[19071 1 1.  R.  223. 225  ;  41  L  L.  T.  B.  8 
See  Executor — Actions.    10. 

Duty  of — ^Voluntary  settlement — Power  of 

revocation — Improvidence 

5  N.  I.  J.  R.  41 
See  Settlement— Voluntary  Settlement.  4. 

Employment  by  rural  district  council — 

Contracts    for    labourers'    cottages — 
Surcharge  [1907]  2  I.  B.  505  ; 

41  I.  L.  T.  R.  166 
See  Local  Government — Audit.    5. 

Executor  —  Legacy  ■ —  Profit  —  Costs  — • 

Priority  [1918]  1  I.  R.  126 

See  Will-— Solicitor — Executor. 

For  incumbrancer — Sale  in  Court  of  land 

charged — Approval  fee 
[1909]  1  I.  R.  106  ;  43  I.  L.  T.  B.  112 
See  Practice — Costs.    10. 

Grand    jury — "  Existing    officer  "■ — Local 

Government  Act.  1898 

[1900]  2  I.  R.  351  ;  33  L  L.  T.  R.  167 
See  Local  Government — Existing  Officer. 

15. 
Having  carnage — Purchase  by — Mortgage 

suit  2  N.  I.  J.  R.  63 

See  Mortgage — General.    44. 

Having    carriage   under    Land    Purchase 

Acts — Proposal    by    tenant    to    pur- 
chase— Acknowledgment  of  title 

[1896]  2  I.  R.  82  :  30  I.  L.  T,  R.  21 
See  Limitations,  Statute  of — Realty.    24. 


SOLICITOR— co»iTO«ed. 

Independent — ^Transactions    held    to    be 

fraudulent  [1906]  1. 1.  R.  416  ; 

[1908]  1 1.  R.  333 
Sfe  Fraud.    3. 

Liability — Fees  on  execution 

[1897]  2  I.  R.  455,  459  ;  31 1.  L.  T.  R.  73 
See  Sherifl.   21. 

Liability  for  costs  3  N,  I.  J.  R  52 

See  Landlord   and   Tenant— Action   for 
Recovery  of  Land.    11. 

Lien  42  I.  L.  T.  R.  180 

See  Practice— Receiver.    24. 

Lien  43  I.  L.  T.  R.  184 

See  Mortgage  (General).    46. 
— -^-  Managing  clerk — Sale  under  ^.  fa. — Post- 
ponement [18971  2  I.  R.  241 
See  Sheriff.    32. 

Of     execution     creditor — Liability     for 

sheriff's  fees  30  I.  L.  T.  B.  139 

See  SheriJI.    20. 
— —  Plaintiff — Security  for  costs 

29  I.  L.  T.  606 
See  Practice— Security  for  Costs.    39. 

Purity  of  profession — Eight  of  the  public 

to  endeavour  to  maintain 

16  I.  C.  L,  R.  77 
See  Defamation- Libel.    9. 

Taxation  of  costs 

See  Solicitor— Bill  of  Costs. 

To    former    township    commissioners  — 

Existing  officer  [1901]  2  I.  R.  28  ; 

34  I.  L.  T.  R.  102 
See  Local  Government — Existing  Officer. 
14. 

To  trustee — Advice  as  to  investment 

[1896]  1 1.  R.  18 
See  Trustee — Investments.    1. 

Town  Agent — Guardian  ad  litem 

31 1.  L.  T.  R.  52 
See  Practice — Guardian  ad  Litem.    3. 

Transfer  of  licence  to — Unfitness 

33  I.  L.  T.  R.  14 
See    Licensing    Acts— Licensing    Certifi- 
cate.   74. 

Unsuccessful     proceedings     taken     with 

sanction  of  Court — ^Administration  of 
insolvent  estate — Priority  of  costs 
[1899]  1  L  R.  194  ;  33  J.  L.  T.  R.  37 
See  Executor — Actions.    6. 

Witness— Fee  1  N.  L  J.  R.  27 

See  Solicitor— Bill  of  Costs.    59. 

SOLICITOR'S   LIEN  [1917]  2  L  R.  258 

See  Practice — Set-off. 

SOLICITORS'    REMUNERATION    ACT,    1881. 
See  Solicitor— Bill  of  Costs.    138-166. 

SOLVENCY  of  estate  as  to  income 

[1918]  1  I.  R.  446 
See  Land  Purchase  Acts — Bonus.    41. 

SOLVENT   ESTATE. 

Estates  solvent  as  whole — One  townland 

insolvent  [1911]  1 1.B,  11;  45  I.L.  T.R  18 
See  Land  Purchase  Acts — Bonus,    42. 
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SOLVENT    TEST  ATE— continued. 

Undivided  moieties — Life  estate  of  vendor 

in  one  insolvent — Bonus 

[1906]  1 1.  B.  300;  40  I.  L.  T.  B.  99,  207 
Ses  Land  Purchase  Acts — Bonus.    44 

SPECIAL    ACT — Meaning  of,  in  Lands  Clauses 
Act,  1845,  s.  123  [18991  1  I.  R-  87 

See    Lands    Clauses    Acts— Compulsory 
Powers.    8. 

SPECIAL    BAILIFF. 

Poundage  and  keepers'  fees   45  I.L.T.B  80 

See  County  Court — Practice.    69 

Residence  of  36  I.  L.  T.  B.  100 

See  Sheriff.    33. 

Seizure  by — Money  lodged  with  sheriff — ■ 

Failure  to  institute  interpleader  pro- 
ceeding's [1905]  2  I.  B.  241 
See  Practice — Interpleader.    5. 

SPECIAL   CASE. 

See  Practice — Case  Stated, 

SPECIAL   DAMAGE. 

Improvement    scheme    under    Labourers 

(Ireland)  Acts — Action  by  agricultural 
labourer  not  given  preference  in  letting 
of  cottage — Joinder  of  Attorney- 
General  [1914]  1 1.  B.  16 
See  Labourers  (Ireland)  Acts.    33. 

Injury     to     highway — Right      of      road 

authority  to  sue     [1910]  2  I.  B.  644  ; 
[1918]  2  I.  B.  250 
See  Highway.    2. 

Injury   to   road — -Extraordinary   traffic — 

Right  of  road  authority  to  sue 

46  I.  L.  T.  B.  95 
See  Highway.    3. 

SPECIAL  DEFENDANTS — Action  against  public 
body— Costs  [1914]  1  I.  B.  16 

See  Labourers  (Ireland)  Acts.    33. 

SPECIAL    EXPENSES— Pubhc  Health  Acts- 
Contributory  place       [1915]  2  I.  B.  55 
See  Public  Health  Acts.    41. 

SPECIAL  JUBY— Right  of  third  party  to— 
Discretion  of  judge^ — Judicature  (Ire- 
land) Act,  1877,  s."'27  (3) 

46  I.  L.  T.  B.  187 
See  Practice — Third  Party  Procedure.    8. 

SPECIALLY   INDORSED   WBIT. 

See  Oases  under  Practice — Writ  Specially 
Indorsed. 

Specially   indorsed    writ — Ejectment    on 

notice  to  quit — Arrears  of  rent 
[1909]  a  I.  B.  104  ;  42  I.  L.  T.  B.  228 
See  Practice — Judgment.    17. 

SPECIAL   OCCUPANCY. 

1.  Estate  pur  autre  vie — Devolution  of 

estate — ■Intestacy.']  A  lessee  of  lands  which  had 
been  demised  to  the  lessee,  his  heirs,  executors 
administrators,  and  assigns,  for  three  lives  or 
for  thirty- one  years,  by  his  will  devised  the 


SPECIAL  OCCVPAVCY— continued. 
lands  to  the  trustees  in  trust  for  A.  B.,  without 
any  words  of  limitation  in  relation  to  either 
the  legal  or  equitable  interest.  A.  B.  died  in- 
testate. One  of  the  lives  mentioned  in  the 
lease  was  still  in  existence.  The  term  of  years 
had  long  since  expired  ■■ — Held  (affirming  the 
decision  of  Porter,  M.B.),  that  the  heir-at-law, 
and  not  the  personal  representative  of  A.  B.,  was 
entitled  to  the  estate  pur  autre  vie.  In  re  King, 
Deceased  ;  King  v.  King 
M.  R.,  [1898]  1 1.  B.  91  ;  App.,  [1899]  1 1.  B.  30 

2.  Estate    pur    autre    vie — Executory 

agreement — Absence  of  words  of  limitation — 
Devotution  of  estate — 1  Vict.,  c.  26,  s.  6.]  Fee- 
simple  estates  stood  limited  to  A.  (a  lunatic  so 
found  by  inquisition  for  life,  remainder  to  B. 
for  life,  remainder  to  C.  in  tail  male.  For 
the  purpose  of  purchasing  A.'s  life  estate  B. 
and  C.  agreed,  by  instrument  in  writing,  that 
the  net  income  of  the  estates  should,  during  the 
life  of  B.,  be  divided  between  B.  and  0.  equally. 
0.  having  died  in  the  lifetime  of  B.,  before  the 
agreement  was  fully  carried  into  effect,  leaving 
D.,  his  infant  son,  who  became  tenant  in  tail, 
it  was  by  a  subsequent  instrument  in  writing 
agreed  between  B.  and  E.  (the  widow  of  C.)  that 
all  the  rights  and  interests  to  which  under  the 
preceding  agreement  C.  would  have  been  en- 
titled if  he  were  then  living,  and  the  said  agree- 
ment perfected,  should,  as  between  B.  and  D., 
pass  to  D.  absolutely  ;  and  by  a  subsequent  deed 
B.,  in  consideration  of  the  agreements,  con- 
veyed his  life  estate  to  the  use  of  himself  and 
E.,  and  their  heirs,  upon  the  trusts  contained 
in  the  agreements,  with  a  declaration  of  trust 
by  E.  in  favour  of  D.  of  all  the  estates  so  con- 
veyed to  her.  B.  and  D,  survived  A.  Upon 
the  subsequent  death  of  D.  : — Held,  by  the  Court 
of  Appeal  (reversing  the  decision  of  the  Master 
of  the  Rolls),  that  D.'s  interest  in  the  moiety 
of  B.'s  life  estate  passed  to  D.'s  personal  re- 
presentative, and  not  to  his  heir-at-law.  More 
Smyth  V.  Mountcashell 

M.  B.,  App.,  [1895]  1  I.  R.  44,  63 
[And  1896,  A.  C.  158.] 
The  decision  of  Court  of  Appeal  was  affirmed 
by  the  House  of  Lords  ([1896]  App.  Cas.  158) 
[1896]  1 1.  R.  243 

SPECIAL   OCCUPANT  [1916]  1  I.  B.  302 

See  Estate   pur  Autre  Vie. 

SPECIALITY      CBEDITOR— Executor's     right 
of  retainer  as  against 
[1913]  1  I.  B.  211  ;  47  I.  L.  T.  B.  102 
I  See  Executor  (General).    14. 

SPECIFIC   DEVISE. 

By  codicil  of  part  of  real  estate — Charge 

of  legacies  on  real  estate  by  will 

49  I.  L.  T.  B.  97 
See  Will— Specific  Devise.    1. 

Devise  of  "  all  my  estate  and  interest  in 

the  lands  of  A." — Beneficial  interest 
of  testator  in  mortgage  thereon  held 
to  pass  [1896]  1  I.  R.  511 

-See  Will— Words.    1. 
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Lease  accompanied  by  loan  of  money — 

Proviso  for  reduction  of  rent — Option 
of  purchase — Specific  devise  of  demised 
premises  —  Residuary  estate  —  Realty 
or  personalty  [1896]  1  I.  R.  370 

See  Will — Specific  Devise.    2. 

SPECIFIC   LEGACY. 

See  Cases  under  Will — Specific  Bequest. 

SPECIFIC   PERFORMANCE. 
1. ■  Application  to  fix  time  to  complete — 

Damages  in  default — Form  of  order. '\  Where  A., 
plaintiff  in  an  action  for  specific  performance  of  a 
contract  for  the  sale  of  lands,  applied  for  an 
order  that  R.,  the  defendant,  should  within  » 
time  therein  limited  complete  the  contract,  the 
specific  performance  of  which  had  already  been 
decreed,  and  pay  the  balance  of  the  purchase- 
money,  or  in  default  that  the  contract  be 
rescinded  and  the  deposit  already  paid  forfeited 
to  the  plaintiff : — Held,  that  the  defendant 
should  within  one  month  from  service  of  the 
order  complete  the  contract  or  in  default  that 
it  should  be  rescinded,  and  an  inquiry  made  as 
to  the  damage  sustained  by  the  plaintiff  by 
reason  of  the  default  of  the  defendant.  Abbott  v. 
Syan  V.-C,  1  N.  I.  J.  R.  75 

2. Alternative     decree  —  Damages  — 

Jurisdiction.l  A  decree  for  specific  perform- 
ance of  an  agreement  should  not  be  coupled 
with  an  alternative  decree  for  damages  in  the 
event  of  inability  or  unwilUngness  on  the  part 
of  the  defendant  to  perform  the  agreement 
specifically.     PatricJc  v.  Williams 

Ross,  J.,  31.IL.  T.  R.  166 

3. Appointment  of  trustees  for  sale — 

Settled  Land  Acts.]  Where  a  decree  for  specific 
performance  of  a  contract  for  the  sale  of  lands 
by  a  tenant-for-life  has  been  made  : — Held,  that 
the  appointment  by  the  tenant  f  or-life  of  trustees 
under  the  Settled  Land  Acts  to  receive  the  pur- 
chase-money is  a  matter  of  conveyance  and  not 
of  title,  and  the  Court  ordered  him  to  make  such 
appointment.     Hennessy  v.  Kiernan 

App.,  38  I.  L.  T.  R.  250 
[See  Trustee — Appointment.    i.'\ 

4.  Building  contract — Agreement  for  lease 

in  consideration  of  contract  to  rebuild  and  repair — 
Undefined  uorks — Damages  adequate  compensa- 
tion.] The  defendant  agreed  to  take  a  lease  of 
certain  premises  from  the  plaintiff,  and  within 
twelve  months  from  the  date  of  the  agreement 
to  expend  the  sum  of  £600  in  such  substantial 
repairs  and  improvements  as  were  mentioned 
in  the  schedule  to  the  agreement — viz.,  to  take 
down,  rebuild,  and  repair  such  portion  of  the 
premises  as  the  plaintiff's  architect  should  direct, 
under  his  direction,  and  to  his  satisfaction.  The 
defendant  did  not  execute  the  repairs  and  im- 
provements mentioned  in  the  schedule.  The 
plaintiff  brought  an  action  against  the  defendant, 
oj.aiming  specific  performance  of  the  agreement 
to  rebuild  and  repair  the  premises  in  accordance 
with  the  terms  of  the  agreement,  and  damages 
by  reason  of  the  defendant's  failure  to  carry  out 
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the  agreement.  There  was  no  appearance  for 
the  defendant  i — Held,  that  it  was  not  a  case  for 
a  decree  for  specific  performance,  but  for  an 
inquiry  as  to  damages.  Wolverhampton  Corpora- 
tion V.  'Emmons  i[1901]l  K.  B.  515)  discussed. 
Rushbroohe  v.  0' Sullivan 

M.  R.,  [19081 1  I.  R.  232 

5. Defence   pending   action  —  Order  for 

sale  by  mortgagees  subsequent  to  action  brought — 
Statute  of  Frauds,  7  Wm.  III.,  c.  12,  s.  2,  Ir. — 
Or.  XX I  v.,  rr.  1  and,  2.]  In  an  action  for 
specific  performance  of  an  alleged  contract  of 
agreement  for  the  sale  of  leasehold  hereditaments 
and  for  damages  occasioned  to  the  plaintiff  by 
reason  of  the  delay  and  default  of  the  defendant 
in  completirg  the  sale  t — Hdd,  that  the  contract 
in  writing  contemplated  by  the  solicitors  for  the 
plaintiff  and  defendant  had  not  been  signed  by 
the  defendant,  and  that  there  had  been  no 
completed  contract  binding  the  defendant ;  that 
there  was  no  memorandum  of  the  contract  signed 
by  the  defendant  or  by  her  agent  "  lawfully 
thereunto  authorised,"  and  that  the  order  for 
sale  of  the' premises  at  the  suit  of  a  mortgagee  so 
affected  a  conversion  of  the  lands  that  an  order 
for  specific  performance  would  be  impossible 
even  if  the  plaintift  were  otherwise  entitled  to 
succeed.  Forms  of  pleadings  in  such  an  action 
set  out.     M'LougMin  v.  Alexander 

Barton,  J.,  44  I.  L.  T.  R.  253 

6. Land  Improvement  Act — Provisional 

Order  for  creation  of  rentcJiarge — Agreement  to 
advance  money  for  improvements — Action  for 
breach,  of  contract  to  pay  instalments  of  loan.]  A 
land  improvement  society  (duly  incorporated 
for  maldng  advances)  agreed  to  advance  to  the 
owner  of  an  estate  £4,000  for  improvements 
on  his  lands,  on  condition  of  having  assigned 
to  them  a  Provisional  Order  for  the  Board  of 
Works,  under  the  Act  of  1864,  sanctioning  the 
proposed  expenditure  for  improvements,  and 
subject  to  the  requirements  of  the  Act,  creating 
a  rentoharge  on  the  estate.  The  Board  of 
Works  sanctioned  the  loan,  and  the  owner 
assigned  the  Provisional  Order  to  the  society, 
who  advanced  to  the  owner  £1,500  on  account 
of  the  loan  by  the  specified  instalments,  but 
refused  to  make  any  further  advances : — Hdd, 
that  the  owner  was  entitled  to  specific  perform- 
ance of  his  contract  with  the  society,  the  trans- 
action being  in  substance  a  purchase  by  the 
society  of  a  rentcharge  to  be  created  in  part  by 
means  of  the  purchase-money  to  be  paid  for  it. 
Gorringe  v.  Land  Improvement  Society 

M.  R.,  [1899]  1  I.  R.  142 

7.  Lease  —  Ante-dating  —  Injunction 

against  pleading  execution  as  of  other  date.]  A 
judgment  for  the  specific  performance  of  an 
agreement  for  a  lease  directed  the  lease  to  be 
ante-dated ; — Held,  that  the  judgment  should 
also  restrain  the  parties,  in  any  action  on  the 
lease,  from  averring  that  same  was  of  any  other 
date.  Existing  Irish  practice  adhered  to. 
M'llroy  V.  Traill  V.-C,  [1898]  1  I.  R.  459 

8. Indefiniteness  and  uncertainty  as  to 

terms    of    the    contract — Specific    performance 
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refused.]  In  an  action  for  specific  per- 
formanee  of  a  parol  agreement  for  a  five  years' 
lease  of  a  fishery,  the  evidence  of  the  plaintifE 
as  to  the  terms  and  date  of  the  alleged  agree- 
ment was  indefinite  and  uncertain,  while  the 
evidence  of  the  defendant  was  that  no  final  agree- 
ment for  a  lease  had  ever  been  arrived  at,  and 
that  the  plaintifE  had  taken  the  fishery  for  one 
season  only ;  but  the  Court  was  of  opinion  that 
some  binding  agreement  had  been  entered  into 
between  the  parties.  The  Court  refused  to 
decree  specific  performance  of  the  agreement, 
and  dismissed  the  action,  but  without  costs. 
Harnett  r.  Tcilding  ([1805]  2  Sch.  &  Lef.  549) 
followed.     Williams  v,  Kenneally 

Barton,  J.,  46  I.  L.  T.  R.  292 
9. •  Negotiations  by  the  Board  of  Con- 
trol of  Lunatic  Asylums  with  owner  in  fee  for 
the  purchase  of  lands — Death  of  owner — Claim 
by  devisee  and  personal  representatives  for  the 
proceeds  of  the  sale — Conversion — Corporation 
without  common  seal.l  The  Board  of  Control  of 
Asylums  for  the  Lunatic  Poor  of  Ireland  entered 
into  negotiations  with  Miss  H.  during  her  life- 
time for  the  purchase  from  her  of  certain  lands 
of  which  she  was  seised  in  fee,  for  the  purpose 
of  erecting  a  lunatic  asylum  ■  thereon.  Under 
the  Act  of  Pariiament  (1  &  2  Geo.  IV.,  c.  33)  it 
was  necessary  for  the  Board,  before  they  could 
have  power  to  acquire  any  lands,  to  obtain  an 
Order  in  Council  authorising  them  to  do  so.  It 
was  not  until  the  3rd  January,  1894,  several 
months  after  the  negotiations  had  taken  place, 
that  the  Board  obtained  the  necessary  order. 
Between  the  date  of  obtaining  the  order  in 
Council  and  the  death  of  Miss  H.,  which 
occurred  on  the  7th  February,  1895,  no  further 
step  appeared  to  have  been  taken  in  reference 
to  the  matter.  After  her  death  all  parties  were 
anxious  to  have  the  purchase  carried  out ;  but 
a,  question  arose  between  her  devisee  and  her 
personal  representatives,  whether  a  valid  con- 
tract for  the  purchase  of  the  lands  had  been 
concluded  between  the  Board  and  Miss  H. 
during  her  lifetime,  so  as  to  operate  as  a  conver- 
sion of  the  property  from  realty  into  personalty. 
The  Board  of  Control  having  instituted  an 
action  for  specific  performance  against  the 
devisee  and  personal  representatives  of  Miss 
H.  : — Held  (on  a  special  case  stated  for  the 
opinion  of  the  Court  pursuant  to  Order 
XXXIV.),  that  before  the  Board  of  Control 
could  have  power  to  contract  for  the  acquisi- 
tion of  lands  it  was  a  condition  precedent  for 
them  to  obtain  an  Order  in  Council  authorising 
them  to  do  so  ;  that  the  docti^ne  that  a  corpora- 
tion might  contract  without  seal  for  the  pur- 
chase or  sale  of  property,  necessary  for  carrying 
on  the  business  for  which  the  corporation  was 
created,  did  not  apply  to  a  case  where  the  power 
of  the  corporation  to  do  the  act  was  not  to 
come  into  existence  unless  or  until  a  certain 
prescribed  condition  had  been  performed  by 
them  which  had  not  been  performed  ;  that  the 
subsequent  obtaining  of  the  Order  in  Council 
could  not  relate  back  so  as  to  ratify  previous 
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negotiations,  which,  whether  in  themselves 
amounting  to  a  concluded  agreement  or  not, 
were  under  the  circumstances  a  mere  nullity, 
and  that  consequently  there  was  no  conversion 
of  the  property  into  personalty  in  the  lifetime 
of  Miss  H.,  and  that  her  devisee  was  the  proper 
party  to  convey  and  receive  the  purchase- 
money.     Holmes  v.  Trench 

V.-C.,  [1898]  1 1.  R.  319 

10. Practice  —  Defaulting    defendant  — 

Conveyance  to  be  executed  as  an  escrow,  and  to  be 
handed  over  on  payment  of  purchase-money  to 
plaintiff — Form  of  order."]  In  a  vendor's  action 
for  specific  performance  the  defendant,  not 
having  complied  with  the  decree,  was  ordered 
to  pay  the  purchase-money  into  Court  within 
a  limited  time.  The  defendant  did  not  comply 
with  this  order,  and  efforts  to  enforce  it  by 
sequestration  proved  ineffective.  An  applica- 
tion was  then  made  for  an  order  for  payment 
of  the  amount  to  the  plaintiff,  so  that  if  default 
was  made  a  writ  of  fi.  fa.  could  issue.  The 
Court  made  an  order  for  a  conveyance  to  be 
executed  as  an  escrow,  and  delivered  on  pay- 
ment of  the  purchase-money  and  interest,  and 
for  payment  to  the  plaintiff  by  the  defendant, 
at  the  time  and  place  to  be  fixed  by  the  judge, 
after  the  execution  of  the  conveyance ;  and 
by  a  subsequent  order,  the  conveyance  having 
been  executed,  the  defendant  was  ordered  to 
pay  the  purchase-money  and  interest  to  the 
plaintiff  within  one  month  from  the  date  of  the 
order.  Jessop  v.  Smyth  M.  R.,  [1895]  1 1.  R.  508 

11.  • — -^  Vendor  and  purchaser — Innocent  mis- 
representation by  vendor  as  to  acreage — Purchase- 
money  calculated  on  acreage  represented — Specific 
performance  with  abatement  in  price.]  It  is  a 
general  principle  that  where  a  misrepresentation 
is  made  by  a  vendor  as  to  a  matter  within  his 
knowledge,  even  though  it  may  be  founded  upon 
an  honest  belief  in  the  truth  of  what  he  states, 
and  the  purchaser  has  been  misled  by  such  mis- 
representation, the  purchaser  is  entitled  to  have 
the  contract  specifically  performed  so  far  as  the 
vendor  is  able  to  do  so,  and  to  have  compensa- 
tion for  the  deficiency.  The  plaintiff  agreed 
to  purchase  land  for  £5,500  on  the  representation 
by  the  defendant  that  it  contained  442  acres, 
the  price  being  roughly  arrived  at  by  multiplying 
£12  10s.  by  that  number.  The  area  was  in 
fact  less  by  67  acres.  The  representation  was 
made  in  the  belief  that  it  was  true  :• — Held,  that 
the  plaintiff  was  entitled  to  specific  performance 
as  to  the  real  acreage,  with  a  deduction  from  the 
purchase -money  in  respect  of  the  deficiency,  at 
£12  10s.  per  acre.  The  case  of  Earl  of  Durham 
V.  Lega/rd  (34  Beav.  611)  must  be  treated  as  an 
exception  to  the  general  rule.  Connor  v.  Palis 
V.-C,  [1897]  1 1.  R.  534 

12. Vendor  and  purchaser — Want  of  title 

in  vendor — Return  of  purchase-money  with  in- 
terest— Damages  for  loss  of  bargain — Dies  non — 
Costs.]  Where  investigation  of  title  is  not 
waived,  in  a  purchaser's  suit  for  specific  perform- 
ance, where  it  appears  that  the  defendant  had 
no  title,  damages  for  loss  of  bargain  cannot  be 
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recovered,  but  the  Court  directs  return  of  the 
purchase-money,  vrith  interest  and  with  costs 
of    action,    including    investigation    of    title. 
Nolan  V.  Feely 

Cir.  Cas.,  Palles,  C.B.,  33  I.  L.  T.  R.  132 
Action  for — Contract  in   letters — Rescis- 
sion [1898]  1  I.  R.  291,  306 
See  Vendor  and  Purchaser — Contract.    1. 
Agreement  for  sale  by  limited  owner- 
Jurisdiction  of  Land  Judge 
[1913]  1  I.  R.  165  ;  47  I.  L.  T.  R.  58 
See  Land  Judges'  Court— Jurisdiction.    2. 

Agreements  for  sale  under  Land  Purchase 

Acts  39  I.  L.  T.  R.  161 
See  Land  Purchase  Acts — Specific  Per- 
'            formance. 
■  Agreement  to  grant  right  of  way— Juris- 
diction of  County  Court 

[1915]  1 1.  R.  259 
See  County  Court — Jurisdiction.    18. 
■ Consent  of  lessors  to  redemption — Juris- 
diction, Laud  Commission 
[1895]  2  I.  R.  325  ;  29  I.  L.  T.  R.  71 
See    Land    Law    Acts — Redemption    of 
Rent  Act,  1891.    8. 

Sale  by  mortgagee  of  judicial  tenancy- — 

Land  Law  (Ireland)  Act,  1881,  s.  1 — ■ 
Eight  of  pre-emption 
[1894]  1  I.  R.  179  ;    38  I.  L.  T.  196 
See  Land  Law  Acts — Sale  of  Tenancy.   15. 

Sale  of  shares        [1902]  1  I.  R.  376,  383  ; 

36  I.  L.  T.  R.  149 
See  Company — Shares.    7. 

Sham  tenancy  5  N.  I.  J.  R.  172 

See  Land  Purchase  Acts — Specific  Per- 
formance.   2. 
Tied  pubUc-house — Indorsement  of  certi- 
fied copy  of  licence — Form  of  convey- 
ance [1908]  1  I.  R.  350 
See  Public-house. 

Transfer  from  County  Court 

3  N.  I.  J.  R.  37 
See  Praetice — Transfer  of  Action.    6. 

SPECIFICATION— Patent^Sufficiency 

[1894]  i  I.  R.  417 
See  Patent.    5. 

SPEED — Dangerous  to  the  public — Motor  Car 
Act    [1904]  2  I.  R.  698  ;  5  N.  I.  J.  R.  3 
See  Motor  Car.    2. 

SPES   SUCCESSIONIS. 

■  Policy    for    benefit    of    wife — Husband's 

interest  in — ^Assignment 
[1910]  1  I.  R.  243  ;  44  I.  L.  T.  R.  151 
>See  Husband  and  Wife — Married  Women's 
Property  Acts.    7 
— — ■  Will — Devolution  of  estate 

11908]  1  I.  R.  297,  303  ;    42  I.  L.  T.  R.  57 
See  Banlsruptcy- Vesting.    4. 

SPIRIT   GROCER. 

Lease — Covenant  not  to  use  or  follow  the 
trade  or  business  of  a  publican — Licensed  spirit 
grocer.]    A  covenant  by  the  lessee  in  a  lease  not 
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to  use  or  follow  the  trade  or  business  of  a 
publican  is  not  broken  by  his  trading  as  a  licensed 
spirit  grocer  on  the  premises.    In  re  Cullen  and 
Rial's  Contract    Barton,  J.,  [1904]  1 1.  R.  206  ; 

38  I.  L.  T.  R.  25 

Application    for    certificate — Absence    of 

objection  by  police — Evidence — Juris- 
diction of  Justices  [1901]  2 1.R.  133, 162 
See    Licensing    Acts — Licensing    Certi- 
ficate.   57. 

Justices'  certificate  for  licence — ^Applicant 

not  dealing  in  tea,  &c. — Residence 
[1897]  2  I.  R.  559  ;  31  I.  L.  T,  R.  133 
See    Licensing    Acts — Licensing    Certi- 
ficate.   67. 
Licence — Certificate — Suitability    of    pre- 
mises [1894]  21.  R.  246  ; 
[1895]  2  I.  R.  174  ;  28  I.  L.  T.  R.  133 
See    Licensing    Acts — Licensing    Certi- 
ficate.   69. 
— • —  Licence — Justices — Jurisdiction 

[1898]  2  I.  R.  126  ;  32  I.  L.  T.  R.  42 
See    Licensing    Acts — Licensing    Certi- 
ficate.   68. 

Licence- Objection  by  police- — Absence  or 

withdrawal  of 
See    Licensing    Acts — Licensing    Certi- 
ficate.   57,  65.  66. 

Licensing  Acts — ^Valuation  of  premises- — 

provisional  valuation     1  N.  I.  J.  R.  66 
See    Licensing    Acts — Licensing    Certi- 
ficate.   75. 

Renewal  of  licence — Notice  of  application 

[1904]  2  I.  R.  190  ; 
37  I.  L.  T.  R.  250  ;  4  N.  I  .J.  R.  48 
Se:,    Licensing    Acts — Licensing    Certi- 
ficate.   70. 

SPIRITS— Taking  out  of  bond— Delay 

36  I.  L.  T.  R.  24  ;   2  N.  I.  J.  R.  12 
See  Revenue — Offences.    2. 

SPORTING   RIGHTS. 

Investment  of  capital  moneys  in  purchase 

of  [1918]  1 1.  R.  362 
See  Settled  Land  Acts.    3. 
Reservation  of — Judicial  tenancv — Natu- 
ral obstruction  [1906]  II.  R.  373 
See  Fishery.    3. 
Reservation    of — Interference    with — In- 
junction             [1905]  1  I.  R.  245,  434 
Sec  Fishery.    1,  2. 

Reservation  of,  on  sale  to  tenants 

38  I.  L.  T.  R.  160  ;   4  N.  I.  J.  R.  231 
See    Land     Purchase     Acts  —  Sporting 
Rights.    1. 

■ Title  to  pending  sale       45  I.  L.  T.  R.  80 

See     Land     Purchase     Acts  —  Sporting 
Rights.    3. 

STABLE    AND     CAR-HOUSE— Ejectment    of, 
under  Summary  Jurisdiction  (Ireland) 
Act,  1851,  s.  15       [1918]  2  I.  R.  405  ; 
52  I.  L.  T.  R.  83 
See    Justices— Jurisdiction    (Petty    Ses- 
sions.)   47. 
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STAKE    NET— On  holding— Eviction 

[1902]  2  I.  R.  97 
See    Land    Law    Acts — Resumption    by 
Landlord.    17. 

STALL — ^Market — Municipal  franchise 

[18941  2  I.  R.  346 
See  Municipal  Corporation — Burgess.    1. 

STAMP. 

•  Order  of  Justices  under  Lunatic  Asylums 

Act,  1875,  s.  14— Certificate 

[1908]  2  I.  R.  15 
iSee  Lunatic.    8. 

Receipt— Two  sums      [1908]  2  I.  R.  403  ; 

[19091  2  I.  R.  246  ;  42  I.  L.  T.  R.  64  ; 
43  I.  L.  T.  R.  148 
iSee  Revenue — Stamp  Duty.    4. 

STAMP   DUTY. 

See  Revenue — Stamp  Duty. 

Appointment  of  new  trustee 

[1900]  2  I.  R.  138  ;  33  I.  L.  T.  R.  114 
See  Trustee — Appointment.    8. 

Contract  to  take  volumes    31 1.  L.  T.  140 

See  Contract.    35. 

On  documents  47  I.  L.  T.  R.  187 

See  Parliament — Franchise.    10. 
Summons — Revenue     prosecution — Juris- 
diction [18971  2  I.  R.  248 
iSee  Justices— Quarter  Sessions.    16. 

STATE   DOCUMENTS— Privilege 

17  I.  C.  L.  R.  55 
See  Practice — Discovery.    46. 

STATEMENT   OF   CLAIM. 

— —  Ejectment   for   non-payment    of    rent — 
General  traverse — Sufficiency 

1  N.  I.  J.  R.  169 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    22. 

Settled  by  senior  counsel — Costs,  party  and 

party  [1899]  1  I.  R.  342 

See  Solicitor — Bill  of  Costs.    51. 

STATEMENT    OF    DEFENCE— Settlement  of, 
by  senior  counsel     [1901]  1 1.  R.  480  ; 
35  I.  L.  T.  R.  66  ;   1  N.  I.  J.  R.  104 
See  Solicitor— Bill  of  Costs.    50. 

STATUTE. 

1. Construction — AcU  of  Parliament  in 

pari  materia — Reverter  clauses — Plaintiff's  title 
in  ejectment.]  An  adjoining  owner,  in  an  action 
under  "  reverter  "  sections  to  recover  possession 
of  disused  lands  acquired  by  a  railway  company 
under  their  Acts  of  ParUament,  must  show 
under  which  of  the  Acts  the  land  he  claims  was 
so  taken,  as  the  laud  under  each  Act  is  subject 
to  its  own  conditions  and  incidents, 
v.  Thompson  ;  Macassey  v.  Huston 

H.  L.,  36  I.  L.  T.  R.  162 

2. Construction — Incorporation  of  section 

of  former  statute  with  omission  of  certain  words.] 


STATUTE — continued. 

Where  a  statute  incorporates  a  section  of  a 
former  statute,  and  directs  that  it  is  to  apply  as  if 
certain  words  were  omitted  therefrom,  the  incor- 
porated section  is  not  to  be  construed  as  if  such 
words  had  never  existed  therein.  The  principle 
of  the  Attorney-Oeneral  r.  Lamplough  (3  Ex.-D. 
214)  appUed.  Attorney-General,  Informant ; 
Smyth  and  Fenton,  Defendants 

K.  B.,  [1905]  2  I.  R.  553 
3. •  Construction — Licensing  Acts — Inter- 
ference with  vested  interests — Meldon's  Act,  1877 — 
Dublin  Corporation  Act,  1900,  ss.  16,  23,  61 — 
Fiffect  of  latter  on  added  area — Principles  of  con- 
struction considered.]  An  Act  of  Parliament  is 
not  to  be  construed  as  interfering  with  interest 
existing  and  vested  at  the  time  of  the  passing 
of  the  Act  unless  an  afiirmative  intention  to  that 
effect  can  be  found  in  the  Act.  The  Dublin 
Corporation  Act,  1900,  which  extended  the 
boundary  of  the  city  so  as  to  include  (inter  alia) 
Glontarf,  does  not  affect  existing  interest  of 
publicans  at  the  time  of  the  passing  of  the  Act 
so  as  to  place  them  under  new  disabilities,  nor 
to  confer  benefits  theretofore  unenjoyed.  Under 
Meldon's  Act,  1877,  a  beer  dealer's  off  licence 
could  be  granted  in  a  city  in  respect  only  of 
premises  of  a  valuation  of  not  less  than  £15,  and 
in  a  place  not  a  city  in  respect  only  of  premises 
of  a  valuation  of  not  less  than  £8.  A.,  previous 
to  1900,  had  obtained  a  licence  for  premises  of 
the  lower  valuation  in  the  village  of  Clontarf, 
which  was  brought  within  the  area  of  the  City 
of  Dublin  by  the  Act  of  1900  -.—Held;  that  A. 
was  entitled  to  a  renewal  of  the  licence  not- 
withstanding that  his  valuation  was  less  than 
£15.     B.  (O'Reilly)  v.  Dublin  Justices 

K.  B.,  37  I.  L.  T.  R.  200  ;  3  N.  I.  J.  R.  140 
.  Construction — Cottier  tenancy  . — •  Agree- 
ment by  lessors  to  keep  in  repair — 
Cottage  becoming  unfit  for  habitation — 
Right  of  action  upon  agreement — 
Statutory  remedy  to  withhold  rent  not 
exclusive  remedy  [1914]  2  I.  R.  81 
See  Labourers  (Ireland)  Acts.    22. 

Construction — Extent  of  incorporation  of 

s.   15  of  the  Railways  (Ireland)  Act, 
1864,  in  Labourers  (Ireland)  Acts 
[1913]  2  I.  R.  193  ;  46  I.  L.  T.  R.  159 
See  Labourers  (Ireland)  Acts.    45. 

Construction — How  far  word  "  wilfully  " 

governs  subsequent  words 

[1914]  2  I.  R.  178  ;  48  I.  L.  T.  R.  5 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   16. 

Construction — Incorporation 

[1916]  1  I.  R.  97  ;  49  I.  L.  T.  R.  32 
See  Labourers  (Ireland)  Acts.    42. 
Construction — Incorporation,  rejecting  in- 
consistent provision 

[1913]  2  I.  R.  453 
See  National  Insurance.    9. 
See  alsc  Belfast  Local  Acts.    2. 
Construction  —  Incorporation  —  Two  sta- 
tutes in  pari  materia 
[1898]  2  I.  R.  762,  769  ;  31  I.  L.  T.  108 
See  Market.    4. 
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St  ATVTK— continued. 

Construction — Private  Act 

[1900]  1  I.  R.  496,  501,  510  ; 
[1901]  1 1.  R.  529 
See  Mortgage — Priority.    1. 

Construction — Retrospective  operation 

[1914]  2  I.  R.  97  ;  48  I.  L.  T.  R.  38 
See  Practice — Transfer  ot  Action.    12. 

• Construction — Statutory  remedy  not  ex- 
clusive remedy  [1914]  1  I.  R.  43 
See  Mountjoy  Square  Act. 

Construction  of — Variance  between  enacting 

part  and  scliedule      [1917]  2  I.  R.  360 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   77. 

Construction — Words  in  singular  not  read 

as  including  plural 

[1913]  2  I.  R.  397  ;  47  I.  L.  T.  R.  157 
See  Shops  Act,  1912. 

Indictment. — Necessity  of  pleading  statute 

according  to  its  construction 

[1914]  2  I.  R.  190 
See  Criminal  Law — General.     22. 

Implied   repeal— 34   &   35   Vict.,   c.    112, 

s.  13—3  Edw.  VII.,  c.  44.  s.  12 

[1907]  2  I.  R.  502 
See  Brass.    1. 

Implied  repeal  [1909]  2  I.  R.  290  ; 

43  I.  L.  T.  R.  62 
-See  County  Court — Practice.    49. 

Incorporation  of  [1900]  2  I.  R.  259 

See  Land  Purchase  Acts — Superior  In- 
terest.   62. 

Omission  to  make  regulations  by  statute 

— Effect  of,  on  rights  under  statute 
[1914]  2  I.  R.  15  ;  48 1.  L.  T.  R.  68 
See  Labourers  (Ireland)  Acts.    53. 

Repeal  of  [1896]  2  I.  R.  93 

iSee  Fisheries  Acts.    25. 

Repeal  of  [1896]  2  I.  R.  418  ; 

29  I.  L.  T.  R.  140 
See  Revenue— Estate  Duty.    6. 

Statutory  duty — Action  for  breach  of — 

Labourers  (Ireland)  Acts — Preferential 

right  to  cottage 

[1914]  1 1.  R.  16, 113, 118,  201,  208  ; 

48  I.  L.  T.  R.  63,  66,  72 

See  Labourers  (Ireland)  Acts.    33,  37,  38. 

Statutory    duty — Statute    providing    for 

making  of  regulations  giving  rights  to 
a  class — No  regulations  made. — Right 
of  action  [1915]  1  I.  R.  216 

iSee  Labourers  (Ireland)  Acts.    25. 

Statutory  remedy — Whether  only  remedy 

[1914]  2  I.  R.  81,  208 
>See  Labourers  (Ireland)  Acts.    22,  38, 
See  Telephone. 

STATUTE   OF   DISTRIBUTIONS. 

See  Distributions,  Statute  of. 

[1909]  1  I.  R.  172 

See  Advancement.    2. 


STATUTE   OF   FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE   OF   LIMITATIONS. 
See  Limitations,  Statute  of. 

Covenant  not  to  call  in  money  on  mortgage 

for  twenty  years  44  I.  L.  T.  R.  25 

See  Mortgage  (General).    47. 

Retainer  by  administrator 

49  I.  L.  T.  R.  226 
See  Executor- General.    11. 

STATUTORY    CONDITIONS— Breach  of 

[1908]  1  I.  R.  104 
-Fair  Rent.    72. 


See  Land  Law  Acts- 
Landlord  and  tenant 
See   Land   Law   Acts- 
tions. 


-Statutory   Condi- 


ETATUTORY      DUTY— Breach     of— Right     of 
action  [1914]  2  I.  R.  15 

See  Labourers  (Ireland)  Acts.    53. 

STATUTORY   LOAN— Loan  fund  society 

[1898]  2  I.  R.  103  ;  31  I.  L.  T.  R.  104 
See  Loan  Fund  Society.    20. 

STATUTORY     OBLIGATION— Railway     com- 
pany— Fence 
[1908]  2 1.  R.  242, 270  ;  [1909]  2 1.  R.  499  ; 
41  I.  L.  T.  R.  157  ;  43  I.  L.  T.  R.  57 

See  Negligence.    47. 

STATUTORY    POWERS  —  Unreasonable     and 
negligent  exercise  of 
[1917]  1  I.  R.  377  ;  51  I.  L.  T.  R.  193 
See  Nuisance.    10. 

Exercise  of — Mandatory  injunction 

[1898]  1  I.  R.  161 
See  Practice — Injunction.    2. 

Harbour  commissioners — By-law 

[1894]  2  I.  R.  384 
See  Harbour.    1. 

NegUgenoe  in  exercise  of — Drainage  board 

[1898]  2  I.  R.  205  ;  32  I.  L.  T.  R.  73 
See  Drainage  and  Improvement  Code.    3. 

STATUTORY   REMEDY. 

•  Construction  [1895]  2  I.  R.  70,  82  ; 

28  I.  L.  T.  100  ;   29  I.  L.  T.  216 
See  Landlord  and  Tenant — Rent.    18. 
— —  Judgment    creditor — Receiver — Winding- 
up  [1896]  1 1.  R.  265 
See  Company — Winding-up.    17. 

STATUTORY   TENANCY. 

Covenant  in  lease  applicable  to 

[1909]  2  I.  R.  690  ;  41  I.  L.  T.  R.  198 
See  Land  Law  Acts — Fair  Rent.    35. 

Owner  of  undivided  share — Jurisdiction  of 

Chancery  Division  or  County  Court  to 
order  sale  in  lieu  of  partition  where 
consent  of  landlord  to  partition  not 
given  [1913]  1  I.  R.  321 

See  Partition.    3. 
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STATUTORY   TERM. 

See  Land  L^w  Acts— Statutory  Term. 
Expiration  —  Present  tenancy — Resump- 
tion 
[1910]  1  I.  R.  121  ;  44  I.  L.  T.  R.  57 
See   Land   Law   Acts— Resumption    by 
Landlord.    2. 

STAYING   PROCEEDINGS. 

See  Cases  under  Arbitration — Staying  Pro- 
ceedings. 
See  Practice — Staying  Proceedings. 

Action  "pending" — Privilege 

[1901]  2  I.  R.  115 
See  Defamation— Privilege.    1.  _ 

Contract  to  refer  matters  in  dispute  to 

EugUsh  Court  [1909]  2  I.  R.  120  ; 

[1910]  2  I.  R.  416  ;  43  I.  L.  T.  R.  49 
See  Contract.  2. 

Costs  of  motion  to  stay   action  against 

company  after  petition  to  wind  up 

[1915]  2  I.  R.  310 
See  Company — Winding-up.     16. 
— • —  Disputes  between  industrial  society  and 
members  [1917]  1  I.  R.  93 

See  Industrial  and  Provident  Society.    3. 

Ejectment — Fair  rent  application — ^Appeal 

to  Land  Commission      1  N.  I.  J.  R.  71 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    39. 

Former  action  between  same  parties  for 

same  cause  [1906]  1  I.  R.  578,  584 

See  Practice— Staying  Proceedings.    11. 

Information — Relator  suing  in  person 

[1910]  1 1.  R.  325 
See  Practice — Relator. 

Probate  action  —  Trial  —  Cited  parties  — 

Compromise        [1906]  2  I.  R.  437,  445 
See  Probate  (and  Administration] — Prac- 
tice.   6. 

STEAM  ENGINE— Sparks  from    2  N.  I.  J.  R.  52 
See  Negligence.    51. 

STEAM   ROLLER. 

— • —  Injury  to  gas-pipes — Injunction 

[1901]  1 1.  R.  492, 507;  35 1.  L.  T.  R.  17 
See  Local  Government — Roads.    41. 
Order  on  consent — Registration  as  judg- 
ment [1899]  1 1.  R.  104 
See  Practice — Consent.    2. 

STEP   IN   ACTION— Resisting  motion  for  final 
judgment  [1901]  2  I.  R.  267  ; 

1  N.  I.  J.  R.  5 
See  Practice— Security  for  Costs.    37. 

STIPENDIARY  MAGISTRATE— Licensing  Act, 
1872,  a.  51  (1) — ^Resident  Magistrate 
28  I.  L.  T.  R.  107 
See  Licensing  Acts — Offences.    35. 

STIRPITAL   CONSTRUCTION— WiU 

[1896]  2  I.  R.  459,  476 
See  Will— Vesting.    12. 


STOCK. 

Bequest  of  shares — Misdescription 

[1896]  1 1.  R. 
See  Charity— Gift  to.    16. 
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In  railway  company — ^Legacy,  general  or 

specific— Context        [1897]  1  I.  R.  479 
See  Will— Specific  Bequest.    5. 

Mortgage — ^Redemption — Conversion       of 

stock  [1903]  1 1,  R.  475 

See  Mortgage— Redemption. 

Re-transfer — ^National  Debt  Act,  1870 

[1897]  1 1.  R.  61 
See  National  Debt  Act,  1870. 

Shares — -Misdescription  in  will — Evidence 

[1902]  1 1.  R.  538 
See  Will— Specific  Bequest.    9. 

Transfer  by  executor  to  legatee — Stamp 

[1905]  2  I.  R.  69  ;  38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

Vesting  order — Trustees  appointed  out  of 

Court  [1895]  1  I.  R.  172  ; 

29  I.  L.  T.  239 
See  Trustee— Vesting  Order.    2. 

STOCK   EXCHANGE. 

1. Broker  and  principal — Double  com- 
mission— "  Net "  price — Breach  of  duty — Re- 
covery of  money  paid  and  commission — Account.l 
The  plaintiffs  were  stockbrokers  carrying  on 
busiaess  in  Belfast,  and  employed  agents  at  a 
fixed  rate  of  commission  to  deal  for  them  upon 
the  London  and  Glasgow  Stock  Exchanges.  The 
defendant,  who  was  one  of  their  clients,  knew 
that  they  employed  agents,  but  did  not  know 
on  what  terms.  The  plaintiffs,  in  buying  and 
selling  for  the  defendant,  charged  tiiTn  commis- 
sion at  a  special  rate  upon  the  "  net "  price, 
wliich  was  composed  of  the  price  paid  on  the 
London  and  Glasgow  Stock  Exchange,  with  the 
addition  of  their  agent's  commission,  but  there 
was  nothing  to  show  that  the  defendant  knew 
how  the  price  was  made  up.  The  defendant, 
having  refused  to  pay  the  stockbrokers  the 
balance  due  on  account  between  them  : — Held, 
that  the  plaintiffs  were  entitled  to  recover  the 
actual  price  paid,  together  with  their  own  com- 
mission, but  not  their  own  agent's  commission 
to  them : — Held  further,  that  such  a,  course  of 
dealing  did  not  put  an  end  to  the  relations  of 
principal  and  agent,  but  was  solely  a  breach  of 
the  contract  of  agency  which  could  be  rectified 
by  taking  a  new  account  between  the  parties. 
Johnston  v.  KearUy  ([1908]  2  K.  B.  514)  distin- 
guished.   Henderson  &  Boat  v.  Martin 

Cir.  Cas.,  Dodd,  J.,  46  I.  L.  T.  R.  13 

2. Deposit   on   "  cover  " — Speculation.'] 

The  plaintiffs,  a  firm  of  outside  stockbrokers, 
sued  the  defendant  on  a  dishonoured  cheque 
for  £5,  being  a  deposit  on"  cover  "  on  a"  bear  " 
of  "  Lake  Shores  "  at  a  certain  price.  Defen- 
dant had  stopped  payment,  and  disputed  lia- 
bility on  the  grounds — (1)  That  the  transaction 
was  illegal  under  the  Gaming  Acts;  (2)  The 
opening  price  was  wrong,  being  15lj,  whereas 
the  price  of  the  day  was  152^; — Held  (1)  that 
the  case  (though  it  might  be  a  speculation)  did 
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STOCK  EXCVimGE— continued. 
not  come  under  the  Gaming  Acts ;    (2)  That 
the  wrongful  opening  of  stock  was  not  proved. 
Decree  for  £5.    Qrosvenor  &  Co  y.  Twomey 

Co.  Ct.,  31 1.  L.  T.  439 

3. Gambling.]    The  plaintiff  deposited 

money  with  the  defendant  company,  as  cover 
on  the  purchase  of  shares,  on  the  understanding 
that  differences  merely  would  be  paid.  The 
shares  fell  in  price,  and  defendant  appropriated 
the  deposit  to  pay  the  differences.  The  plaintiff 
sought  to  recover  back  his  deposit : — Held,  that 
the  transaction  was  a  gambling  one,  and  that 
the  plaintiff  was  not  entitled  to  recover  back 
the  money.  Tarpey  v.  Stephenson,  Lwpton  & 
Co.  Q.  B.,  32  I.  h.  T.  73 

Custom — Transfer  of  shares — Registration 

[1902]  1 1.  R.  376,  383  ; 
36  I.  L.  T.  R.  149 
See  Company — Shares.    7. 

STONE,    GRAVEL,    SAND    AND    CLAY— Not 

excepted  from  Irish  Land  Act,  1903, 

=.  99  39  I.  L.  T.  R.  107 

-See  Land  Purchase  Acts— Vesting  Order. 

10. 

STONES — Taken  from  quarry  by  County  Sur- 
veyor for  repair  of  road — Action  for 
value 

[1913]  2  I.  R.  468  ;  47  I.  L.  T.  R.  270 
See  Local  Government — Roads.    26. 

STOP    ORDER— Priority— Charging  order 

[1901]  1  I.  R.  511  ;  35  I.  L.  T.  R.  200 
jSfee  Practice— Charging  Order.    4. 

STREAM — Natural — Duty  to  scour 

47  I.  L.  T.  R.  179 
See  Drainage. 

STREET.   . 

County  Antrim  and  Belfast  Borough  Act,  1865 
(28  &  29  Viet.,  c.  183),  ss.  90-^9— Belfant  Borough 
Act,  1868  (31  &  32  Vict.,  c.  dxxxiii),  s.  2Z— Ex- 
penses of  sewering,  paving,  &c. — Liability  of  ovmer 
of  buildings  and  lands  adjoining — Change  of  owner- 
ship before  demand  of  payment — Footpath — 
Dedication.']  The  plaintiffs,  the  Belfast  Corpora- 
tion, had  made  an  order,  under  section  86  of  the 
County  Antrim  and  Belfast  Borough  Act,  1865, 
for  the  sewering,  flagging,  paving,  &c.,  of  a  street 
in  the  City  of  Belfast,  which  order,  accompanied 
by  the  surveyor's  estimate  of  the  expenses  and 
the  shares  thereof  payable  by  the  several  owners 
of  buildings  and  lands  adjoining  the  street,  was 
duly  published  and  posted  as  required  by  the 
Act.  At  the  date  of  the  order  the  defendant 
t^aa  an  owner,  within  the  meaning  of  the  Act, 
of  lands,  subject  to  a  mortgage,  adjoining  the 
street,  and  he  continued  owner  for  a  period  of 
more  than  a  month  after  the  last  pubUcation  of 
the  order.  The  defendant  never  executed  the 
required  works,  and  his  share  of  their  estimated 
expense  was  demanded  from  him  by  the  plain- 
tiffs. At  the  time  of  making  such  demand  the 
defendant  had  ceased  to  be  owner,  the  mort- 


STREET — continued. 

gagees  having  entered  into  possession  and 
receipt  of  rents  -.—Held,  that  the  defendant  was 
liable  for  the  amount  demanded,  notwithstand- 
ing that  he  had  ceased  to  be  owner  when  the 
demand  was  made.  The  defendant,  who  held 
under  a  lease  for  a  long  term  of  years,  had  built 
on  the  lands  a  number  of  cottages,  and  had 
made,  for  the  benefit  of  the  tenants  of  these 
cottages,  a  footpath  on  the  lands  in  front  of  the 
cottages  and  bordering  the  street  in  question, 
the  whole  forming  apparently  a  street  consisting 
of  a  roadway  and  this  footpath.  The  order  for 
sewering,  &c.,  made  by  the  plaintiffs  included 
this  footpath : — Held,  that  there  was  jurisdiction 
to  make  the  order  in  respect  of  the  footpath. 
The  Lord  Mayor,  Aldermen,  and  Citizens  of 
Belfast  V.  Hill  K.  B.,  [1904]  2  I.  R.  105 
Authority — Consent  to  erection  of  tele- 
phone posts  and  wires  [1914]  1  I.  R.  9 
See  Telegraph  Acts.    1. 

Covenant   by   lessor   to   make   within   a 

year — Breach,  whether  continuing 
[1896]  2  I.  R.  247  ;  29  I.  L.  T.  262 
See  Landlord  and  Tenant — Lease.    17. 

Dedication  subject  to  right  to  hold  fair — ■ 

Evidence — Obstruction — Claim  of  right 
— Jurisdiction  of  Justices 
[1913]  2  I.  R.  391  ;  45  I.  L.  T.  R.  217 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   96. 

Expenses   of   completing — Order   of   Re- 

corder— Appeal  to  judge  of  assize 

[1913]  2  I.  R.  87 
See  Belfast  Local  Acts.    1. 

Obstruction — Reasonable  use 

[1903]  2  I.  R.  82  ;  36  I.  L.  T.  R.  21  ; 
2  N.  I.  J.  R.  44 
See  Highway.    14. 

Owner  of  3  N.  I.  J.  R.  200,  365 

See  Public  Health  Acts.    39. 

Private  48  I.  L.  T.  R.  92 

See  Public  Health  Acts.    12. 

STRIKE — Peaceful      picketiag — By-law — Tres- 
pass [1908]  2 1.  R.  214;  42 1.  L.  T.  R.  52 
See  By-law.    3. 

STRIKING    OFF   THE    ROLL— Sohoitor 

See  Cases  under  Solicitor — Striking  off  the 
Roll. 

STRUCTURAL  CONVENIENCE— What  is— 
Public  Health  Act,  1878 

35  I.  L.  T.  R.  27 
See  Public  Health  Acts.    43. 

STRUCTURAL  DEFECTS— Public  Health  Acts 
— Covenant  to  repair — ^laability  of 
landlord  1  N.  I.  J.  R.  270 

See  Landlord  and  Tenant — Lease.    30a. 

STRUCTURAL  SEPARATION. 

[1914]  2 1.R.  68,  74,  note;  48 1.  L.  T.R.  43 
See  Licensing  Acts— Offences.    8,  9. 

[1915]  2  I.  R.  250,  338 

See  Licensing  Acts — Offences.    10,  51. 
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STRUCTURAL    SEPARATION— co»fm«e(i' 
— -  Public-house— Shop       [1910]  2  I.  R.  200  ; 

44  I.  L.  T.  R.  60 
See    Licensing    Acts — Licensing    Certi- 
ficate.   40. 

SUB-CONTRACT — Workmen's  compensation 

45  I.  L.  T.  R.  206 
See  Workmen's  Compensation.    55. 

SUBDIVISION   OF   HOLDING. 

[1901]  2  I.  R.  61  ;  34  I.  L.  T.  R.  155 
See  Land  Law  Acts — Conjunct  Tenant.    3. 

Consent — Conditions  of  sale 

[1910]  1 1.  R.  157, 167 
See  Land  Law  Acts— Sub-division.   1. 
Fair  rent  fixed  on  whole  holding — Bank- 
ruptcy of  one  tenant — Order  for  sale 
of  portion  of  holding  1  N.  I.  J.  R.  144 
See  Land  Law  Acts — Sub-division.    4. 

Land  Law  (Ireland)  Act,  1896,  s.  5  (Si- 

Fair  rent  [1899]  2  I.  R.  81,  88  ; 

33  I.  L.  T.  R.  3 

See  Land  Law  Acts — Conjunct  Tenant.    4. 

Restriction  on— 3  Edw.  VII.,  c.  37,  s.  54 

[1907]  1  I.  R.  444  ;  41  I.  L.  T.  R.  178 
See  Land  Purchase  Acts — Advance.    27. 

Sale  of  holding  by  Land  Commission  on — 

Time  [19011 1  I.  R.  163 

See  Land  Law  Acts — Subdivision.    5. 

Separate  holdings  [1896]  2  I.  R.  364  ; 

30  I.  L.  T.  R.  36 
See  Land  Law  Acts — Present  Tenant.    25. 

• Without  consent  in  writing  of  landlord 

[1896]  2 1.  R.  273, 286  ;  30  I.  L.  T.  R.  30 
See  Landlord  and  Tenant — Assignment.  5. 

■  Without  consent  of  Land  Commission — 

Registration  of  title 
[1918]  1  I.  R.  188  ;  52  I.  L.  T.  R.  105 
See  Land  Registry.    40. 

SUB-LETTING. 

See  Land  Law  Acts — Sub-letting. 

48  I.  L.  T.  R.  242 

See  Land  Purchase  Acts — Sub-Letting. 

■ Covenant  against — Assignment  of  lease 

[1899]  1 1.  R.  113, 118 
See  Landlord  and  Tenant — Lease.    12. 

Covenant    against    alienation — Presump- 

tion of  release — 7  Geo.  IV.,  c.  29 
[1895]  2  I.  R.  504  ;  29  I.  L.  T.  R.  2 
See  Landlord  and  Tenant — Lease.    13. 

■  Determination  of  middleman's  tenancy  by 

notice  to  quit — Land  Law  Act,  1881, 

s.  15  [1894]  2  I.  R.  108 

See  Land  Law  Acts — Present  Tenant.    1 9. 

Forfeiture  —  Determination    of    tenant's 

interest  16  I.  C.  L.  R.  App.  vi. 
See  Landlord  and  Tenant — Security  for 
Costs.    3, 
Judgment  in  ejectment  by  superior  land- 
lord— ^Middleman — Discharge  from  lia- 
bility for  arrears  of  rent 
[1904]  2 1.  R.  182  ;  37 1.  L.  T.  R.  172, 217  ; 
4  N.  I.  J.  R.  25 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    15. 


SUB-LETTING— con/))iMe(f. 

— —  Middleman — Surrender — Land   Law   Act, 

1887,  s.  8  [1904]  2  I.  R.  147, 165  ; 

38  I.  L.  T.  R.  9 

See  Landlord  and  Tenant — Surrender.    5. 

Payment   of   head-rent   by   sub-tenant — 

Statute  of  Limitation? 
[1902]  2 1.  R.  196,  201,  ;  34 1.  L.  T.  R.  188  ; 
1  N.  I.  J.  R.  158  ;  35  I.  L.  T.  R.  73 
See    Limitations,    Statute    of — Personal 
Action.    28. 

Redemption  of  Rent  (Ireland)  Act,  1891 — 

Crucial  date  at  which  honafide  occupa- 
tion must  exist        35  I.  L.  T.  R.  119  ; 
[1903]  1  I.  R.  58  ;  36  I.  L.  T.  R.  166 
See  Land  Law  Acts— Redemption  of  Rent 
Act,  1891.    2. 

Renewable  leasehold — Fee-farm  grant 

[1895]  1  I.  R.  187 
See    Renewable    Leasehold    Conversion 
Act.    fi. 

Premises  sub-let  at  full  rent  payable  by 

lessee — "  Owner  "  1  N'.  I.  J.  R.  23 

See  Public  Health  Acts.    27. 
— —  Proof  of  landlord's  consent 

2  N.  I.  J.  R.  240 
See  Land  Law  Acts — Fair  Rent.    79. 

Service  of  originating  notice  to  fix  fair 

rent — Present    tenant — Statu?,     when 

acquired  [1894]  2  I.  R.  480  ; 

28  I.  L.  T.  R.  103 

See  Land  Law  Acts — Present  Tenant.    1 7. 

— ■ — •  Ulster  tenant  right 

[1905]  ILR.  288, 607  ; 
36I.L.T.R.159;39I.L.T.R.184,266 
See  Landlord  and  Tenant — Ulster  Custom. 
7. 

Void— Franchise  [1908]  2  I.  R.  335  ; 

42  I.  L.  T.  R.  95 
See  Parliament — Franchise.    89. 

Without    consent — Claim    of    sub-tenants 

to   be   on   the   Parliamentary   register 

as  tenants  29  I.  L'.  T.  R.  79 

See  Parliament — Franchise.    99. 

— ■ — ■  Without  consent — Implied     covenant   or 

title  [1900]  2  I.  R.  359,  370  : 

34  L  L.  T.  R.  6 

See  Land  Law  Acts— Sub-letting.    15. 

SUBMISSION   TO   ARBITRATION 

[1895]  2  I.  R.  146 

See  Arbitration — Submission.    2. 

51  I.  L.  T.  R.  109 
See  Arbitration — Submission.    1. 
See  Arbitration — Agreement  to  Refer. 

SUB-MORTGAGE— Of  uncalled  capital—Wind- 
ing up — Notice 

[1901]  II.  R.  38, 55 
See  Company— Winding-up.    11, 

SUB-PERPETUITY— Ecclesiastical     lease- Re- 
demption  of  rent         [1894]  2  I.  R.  224 
See  Land  Law  Acts— Redemption  of  Rent 
Act,  1891.    13. 
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SUB-PERPETUITY— contimMcd. 

Variable       rent — Overpayment — Mistalre 

in  law  [1908]  1  I.  R.  446 

See  Variable  Rent.    2. 


SUBPCENA 

Ballot-papers,  counterfoils  and  reiiister 

[1908J  2  I.  R,  155  ;  42  I.  L.  T.  R.  200 
See  Pracliee — Discovery.    5. 

Insertion  of  witnesses'  names  after  sealing 

[1901]  2  I.  R.  645  ;  1  N.  I.  J.  R.  62 
Sec  Solicitor— Bill  of  Cost?.    89. 

Service  of — Costs 

[1904]  2  I.  R.  478  ;  37  I.  L.  T.  R.  244  ; 
4  N.  I.  J.  R.  37 
See  Solicitor— Bill  of  Costs.    29. 

■ To  lodge  testamentary  paper — Service  out 

of  the  jurisdiction     [1894]  1 1.  R.  310  ; 
28  I.  L.  T.  R.  125 
See  Probate  (and  Administration) — Prac- 
tice.   49. 

SUBROGATION. 

Implied  power  of  borrowing — Ultra  vires 

[1895]  1  I.  R.  533 
See  Company — Borrowing  Powers.    3. 

■ Manager  appointed  by  Court  to  carry  on 

business  of  deceased — Bight  to  in- 
demnity out  of  general  assets  in  respect 
of  trade  debts — Right  of  creditors — 
Subrogation — Effect  of  carrying  fund 
to  separate  credit  [1915]  1  I.  R.  1 
See  Executor — General.    2. 

SUBSCRIPTION— Testimonial     —     Incomplete 
gift  [1898]  1  I.  R.  366,  370 

-See  Gift.     2. 

SUBSTITUTE— Medical  officer 

See  Local  Government — Medical  Officer. 
12,  13. 

SUBSTITUTED   AGREEMENT  —  Irish      Land 
Act,  1909,  o.  12  (1) 

[1910]  1  I.  R.  334,  342  ; 
44  I.  L.  T.  R.  169 

Irish  Land  Act,  1909,  s.  12 

[1912]  1  I.  R.  38  ;  45  I.  L.  T.  R.  276 
See  Land  Purchase  Acts— Bonus.    34. 

SUBSTITUTED  SERVICE— Receiver  in  Lunacy 
Matter  2.  N.  I.J.  R.  197 

See  Practice— Service.    53. 

SUBSTITUTED  WAY— Public  right  of  way- 
Obstruction — Dedication  by  fee-farm 
grantee  [1903]  2  I.  R.  45 

See  Way,  Right  of.    7. 

SUBSTITUTIONAL  GIFT. 

Children — ^Absolute  interest   of  parent — 

Will — Construction 

[1895]  1  I.  R.  179 
See  Will— Absolute  Gift.    19. 


SUBSTITUTIONAL  GIFT— continued. 

Will  —  Construction  —  "  Family  "  —  Joint 

tenancy  [1896]  1  I.  R.  600 

See  Will— Words.    14. 

Will — EfEect  upon  executory    devise 

[1901]  1  I.  R.  109,  116 
See  Will— Substitutional  Gift.    2. 

SUBSTITUTION   OF   PLAINTIFF— Tenant-for- 

life  and  remainderman — ^Transmission 

of  interest  [1899]  2  I.  R.  470  ; 

33  I.  L.  T.  R.  90 

See  Practice — Parties.    5. 

SUBSTITUTION  OF  SERVICE. 

See    Practice— Service.    51,   64. 

Probate  33  I.  L.  T.  R.  12 

See  Probate  (and  Administration)- Prac- 
tice.   57. 

Service — Probate  action 

35  I.  L.  T.  R.  250 
See  Probate  (and  Administration)— Prac- 
tice.   58. 

Liability  for  rent  to  head  landlord 

36  I.  L.  T.  R.  151  ;   2  N.  I.  J.  R.  164 
See  Landlord  and  Tenant — Rent.    2. 

SUB-TENANCY    —    Suretyship    —    Lease    — 
Warranty  or  covenant,   whether  im- 
plied— Express  covenant 
[1909]  2  I.  R.  510  ;  [1911]  2  I.  R.  631  ; 
43  I.  L.  T.  R.  252 
See  Landlord  and  Tenant — Lease.    18. 

SUB-TENANT. 

— —  Acquisition  of  middleman's  estate 

.     [1910]  2  I  R.  112, 124  ;  44 1.  L.  T.  R.  21 
See   Landlord   and   Tenant — Action   for 
Recovery  of  Land.    40. 

Defence  by  3  N.  I.  J.  R.  52 

See  Landlord   and   Tenant— Action   for 
Recovery  of  Land.    11. 

Payment  of  head  rent — Contribution 

[1904]  1 1.  R.  341 
See  Contribution.    2. 

Sale  to — Land  Law  Acts — ^Arrears  of  rent 

[1910]  2  I.  R.  12 
See    Land    Purchase    Acts— Intervening 
Interest. 

Title  acquired  by  Statute  of  Limitations 

against  middleman — ^Registration 

[1904]  1  I.  R.  1 
See  Land  Registry.    1. 

SUCCESSFUL       PLAINTIFF— Trial       without 

jury — Discretion  of  Judge  as  to  costs 

[1906]  2  I.  R.  357,  392  ; 

40  I.  L.  T.  R.  170 

See  Practice — Costs.    25. 

SUCCESSION  CLAIM. 

Break  in  tenancy — Occupation 

49  I.  L.  T.  R.  185 

See  Parliament — Franchise.    178. 

48  I.  L.  T.  R.  171 
See  Parliament— Franchise.    177. 

Joint  rated  occupier        47  I.  L.  T.  R.  196 

See  Parliament— Franchise.    182. 
4  H 
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SUCCESSION   CLkm— continued. 

Misdescription — Amendment 

[1907]  2  I.  R.  352 ;  40  I.  L.  T.  R.  219 
See  Parliament — Franchise.    179. 

Occupation  of  part  of  liouse 

47  I.  L.  T.  R.  192 
iSee  Parliament — Francliise.    Ml. 

SUCCESSION  DUTY. 

See  Revenue— Succession  Duty. 

• Direction   to  pay  legacy  duty— Whether 

includes  ouccession  duty 

ri914]  1  I.  R.  76 
See  Charity— Gift  to.    33 

Expense  of — Proof  of — Payment  of 

[1916]  1  I.  R.  241 
See  Vendor  and  Pnrchaser^Title.    2. 

Expiration  of  lease — Kack-rent — Increased 

value  [19091  2  I.  R.  436 

See  Revenue— Succession  Duty.    1 . 

Predecessor  [1906]  2  I.  R.  122  ; 

40  I.  L.  T.  R.  95 
iSee  Revenue — Succession  Duty.    3. 

Settlor  [1907]  2  I.  R.  400 

See  Revenue — Succession  Duty.    4. 

SUCCESSIVE  OCCUPIER— Liabiiitv  to  =eer]  rate 
[1895]  2  I.  R.  449 
See  Seed  Potatoes  Supply  (Ireland)  Act. 
1890. 

SUDDEN  CHILL — Death  supervening  on 

[1910]  2  I.  R.  105  ;  44  I.  L.  T.  R.  23 
See  Worlimen's  Compensation.    2. 

SUICIDE — Donatio  morlis  r.ausa 

[1898J  2  I.  R.  204  ;   29  I.  L.  T.  262 
See  Donatio  Mortis  Causa.    ?. 

SUMMARY   CONVICTION. 

Indictable  ofEeuce  2  N.  I.  J.  R.  41 

See  Criminal  Law — Practice.    6. 

Meaning  of 

[1913]  2  I.  R.  453  ;  47  I.  L.  T.  R.  172 
See  National  Insurance.    9. 

SUMMARY   JURISDICTION. 

Justices. 

See    Cases   under    Justices — Jurisdiction 
(Petty  Sessions'). 

Landlord  and  Tenant — Summary  Juris- 
diction* 

Justices — Trespass  in  pursuit  of  game — 

Evidence  '  ri8941  2  I.  R.  12  : 
28  I.  L.  T.  R.  5 
See  Game.    10. 
Offence  triable  summarily  on  an  indict- 
ment— Children  Act,  1908 — Summary 
Jurisdiction  Act,  1851 

461.  L.  T.R.I  88 
See  CMldrcn  Act,  1908.    2. 

SUMMONING      ORDER   —   Interpleader   — 
Sheriffs  costs  ri895]  2  I.  R.  400 

See  Practice — Interpleader.    9. 


SUMMONS. 

■  Assault — Evidence     heard — Adioummpnt 

— Withdrawal  of  summons — Court 
differently  constituted — Dismiss  on  the 
merits  46  I.  L.  T.  R.  199 

See    Justices — Jurisdiction    (Petty    Ses- 
sions').-   SI. 
— —  Bankruptcv — Reasonable    and     probable 
cause  16  I.  C.  L.  R.  507 

See  Malicious  Prosecut'on.    2. 

Debtor's — Affidavit — Particulars 

[1907]  2  I.  R.  151  ;  41  I.  L.  T.  R.  44 
See  Banliruptcy — Debtor's  Summons.    +. 

Exclusive  jurisdiction      [19121  2  I.  R.  151 

See    Justices — Jurisdiction    {Petty    Ses- 
sions).   126. 
Interpleader — Service    out    of   the    juris- 
diction [18991  2  I.  R.  381  ; 
33  I.  L.  T.  R.  89 
See  Practice — Service.    28. 
— —  Issued    by    county    magistrate — Whether 
capable  of  effective  service  in  another 
county  not  adjoining  that  where  issued 
[1907]  2  I.  R.  160  ;    40  I.  L.  T.  R.  237 
See    Justices- Jurisdiction    (Petty    Ses- 
sions).   114. 
^ —  Negativing  exception — StatutorN'  ofience 

[1912]  2  I.  R.  1 
See  Local  Government — Disqualification. 
14. 

Originating  [1901]  1  I.  R.  374  ; 

1  N.  I.  J.  R.  138  ;  35  I.  L.  T.  R.  172 
See  Infant — Advancement. 

Originating — Question  arising  in  adminis- 

tration of  estate 

[1899]  1   I.  R.  321 
See  Practice — Originating  Summons.    4. 

Originating — Service    out    of    the    juris- 

diction [1896]  1  I.  R.  334 

See  Practice — Service.    36. 
— —  Originating — Substitution  of  service — Affi- 
davit— British  subject 

[1896]  1  I.  R.  416 
See  Practice — Service.    59. 

•  Petty    Sessions — Several    orders    in    one 

su  mmons — Ceriiora  ri 
[18981  2  I.  R.  694  ;  32  I.  L.  T.  R.  83 
See    Justices — Jurisdiction    (Petty    Ses- 
sions) .    59. 

■  Petty  Sessions — Service — Constable 

[19081  2  I.  R.  9  ;  40  I.  L.  T.  R.  222 
See  Adulteration  (Food  and  Drugs).    19. 

■ Petty  Sessions  (Ireland)  Act,  1851 — Service 

of  summons  [1911]  2  I.  R.  258  : 

45  I.  L.  T.  R.  7 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   112. 

Place  of  ofience  5  N.  I.  J.  R.  36 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   75. 

Possession  of  unsound  meat 

[1908]  2  I.  R.  234  ;  41  I.  L.  T.  R.  227 
See  Public  Health  Acts.    15. 

Refusal   to    prosecute — Incorporation   ir. 

conviction  [1912]  2  I.  R.  64 

See    Justices— Jurisdiction    (Petty    Ses- 
sions).   72. 
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SU  MMONS — conlinued. 

Revenue     prosecution — Stamp — Jurisdic- 
tion [18971  2  I.  R.  248 
See  Justices— Quarter  Sessions.    16. 
Service — Divisional     Justice     of     Metro- 
politan Police  District — Jurisdiction 

[19091  2  I.  R.  302 
See    Justices — Jurisdiction    (Petty    Ses- 
sions),   no. 

Vendor  and  purchaser — Doubtful  question 

of  construction — Practice 
[19101 1  I.  R.  258  ;  43  I.  L.  T.  R.  117 
See  Power — Execution.    25. 
Withdrawal  of — Whether  a  bar  to  subse- 
quent prosecution        [19121  2  I.  R.  44 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   130. 

Writ  of — Service  out  of  the  jurisdiction 

[19121  2  I.  R.  55 
See  Practice — Service.    12. 

SUNDAY. 

Attendance  of  witness — Costs 

[18951  2  I.  R.  454  ;  29  I.  L.  T.  317 
See  Solicitor— Bill  of  Costs.    35. 

Closing — Business     premises     not     struc- 

turally separated  from  pubho-house 
[19091  2  I.  R.  626  ;  43  I.  L.  T.  R.  201 
See  Licensing  Acts — Offences.    24. 

Closing — Exposure  for  sale — Keeping  open 

licensed  premises.  46  I.  L.  T.  R.  301 

See  Licensing  Acts — Offences.    52, 

Exposing  goods  for  sale  on- — 7  Wm.  III., 

c.  17  35  I.  L.  T.  81  ; 

3  N.  I.  J.  R.  248 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   95. 

Horse  racing  on — Residential  neighbour- 

hood-Nuisance      [18991 1 1.  R.  345  ; 
35  I.  L.  T.R.  216 
See  Nuisance.    9. 

Trading   2  N.  I  J.  R.  107  :  3  N.  I.  J.  R.  187 

See  Licensing  Acts— Offences.    53,  54. 

SUPERANNUATION. 

Allowance — To   poor   law   officers^ — Juris- 

diction to  grant  [1918]  2  I.  R.  258 

See  Practice — Certiorari.    17. 

Of    asylum    ofSoer^ — Lord    Lieutenant    in 

settling  dispute  as  to,  acts  administra- 
tively, and  his  decision  is  final 
[1916]  2  I.  R.  184  ;  49  I.  L.  T.  R.  259 
See  Local  Government — Asylum  Officers. 

Of   officers — Local   Government   (Ireland) 

Act,  1898  [19151  1  I.  R.  79 

See  National  Insurance.    13. 

SUPERANNUATION   ACTS— Pension  under 
[19161  2  I.  R.  193,  572 :  50  I.  L.  T.  R.  165 
See  Workmen's  Compensation.    122. 

SUPERFLUOUS    LANDS  —  Corporation  —  Dis- 
position of  [1898]  1  I.  R.  200 
See  Municipal  Corporation— Property. 

J'air  rent  28  I.  L.  T.  R.  76 

See  Land  Law  Acts— -Character  of  Hold- 
ing.   91. 


SUPERFLUOUS  LkVi'DS— continued. 

Railway — Abandonment — Derelict   line — 

Statute  of  Limitations 

[18971 1 1.  R.  307,  315  ;  31  I.  L.  T.  131 
See    Lands    Clauses    Acts— Compulsory 

Powers.    9. 


SUPERIOR   INTEREST. 

Apportionment — Security — Personal  cove- 
nant— Redemption 

[19061 1  I-  R-  550  ;  40  I.  L.  T.  R.  200 
See  Land  Purchase  Acts— Superior  In- 
terest.   64. 

Exclusive  charge — 3   Edw.   VII.,   e.   37, 

3.  62  (1)  (3)  [19071 1 1.  R.  21 

See  Land  Purchase  Acts— Distribution  of 
Purchase-money.    6. 

Indemnifying  lands  —  Priority  of  newly 

created  rent— 59  &   60  Vict.,   c.   47, 
s.  33  (4)  [1907]  1 1.  R.  190,  311  ; 
[1908]  1  I.  R.  452  ;   41  I.  L.  T.  R.  90  ; 
42  I.  L.  T.  R.  182 
See  Land  Purchase  Acts^ — Superior  In- 
terest.   53,  54. 
Insufficiency   of   purchase-money   to   re- 
deem— Apportionment  of  loss 

[1912]  1  I.  R.  503 
See  Land  Purchase  Acts — Superior  In- 
terest.   22. 

Laud  Commission — Jurisdiction  to  appoint 

new  trustees  of  settlement,  comprising 
[1904]  1 1.  R.  237 
See  Land  Purchase  Acts— Trustee.    3. 

Order  attaching  claims  to  purchase-money 

[1916]  1 1.  R.  230 
See  Land  Purchase  Acts — Superior  In- 
terest.   59. 

Redemption — Assessment  of  price 

[1905]  1 1.  R.  207,  371 ;  39  I.  L.  T.  R.  26 
See,  Land  Purchase  Acts — Superior  In- 
terest.   21 . 

Redemption  —  Compulsory      purchase  — 

Costs 

[1914]  1  I.  R.  248  ;  48  I.  L.  T.  R.  186 
See  Land  Purchase  Acts — Superior  In- 
terest.   11. 

Redemption — Crown  reversion 

46  I.  L.  T.  R.  83 
See  Land  Purchase  Acts — Superior  In- 
terest.   18. 

Redemption — Crown  reversion  on  estate  in 

tail  male — Large  number  of  male  issue 
living — Distribution  of  purchase- money 
without  regard  to  Crown  rever.=:ion 
[1914]  1 1.  R.  96, 101  ;  48 1.  L.  T.  R.  14 
See  Land  Purchase  Acts — Superior  In- 
terest.   20. 

Redemption — -Fee- farm     rent     drainage 

charge — Priority         49  I.  L.  T.  R.  210 
See  Land  Purchase  Acts — Superior  In- 
terest.   29. 

Redemption — Head    rent — Liability     for 

redemption  price  of — Crown  reversion 
46  I.  L.  T.  R.  288 
See  Land  Purchase  Acts — Superior  In- 
terest.   19. 
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SUPERIOH  INTEREST— co»<mKed. 

Kedemption — Duty  on  sale  [1901]  1 1.R.477 

See  Revenue — Stamp  Duty.    2. 

Redemption — Principle  on  which  price  is 

to  be  ascertained 

[1904]  1 1.  R.  368.  496, 500  ; 
38 1.  L.  T.  R.  209, 241, 255  ;  39  I.  L.  T.  R.  89 
See  Land  Purchase  Acts — Superior  In- 
terest.   34,  42. 
■  Eedemption   of — Impropriate  tithe  rent- 
charge  subject  to  a  rent— Redemption 
price    of   apportioned   part   of   tithe, 
exceeding  £30  and  under  £100 

[1913]  1  I.  R.  449 
See  Land  Purchase  Acts — Superior  In- 
terest.   43. 
Redemption  of — Purchase-money  insuffi- 
cient to  pay  full  redemntion  price 

[1913]  2  I.  R.  210 
See  Land  Purchase  Acts — Superior  In- 
terest.   28. 
Redemption  of — Segregation  of  purchase- 
money  [1913]  1  I  R.  402,  408 
iSfee  Land   Purchase  Acts— Superior  In- 
terest.   23. 

Redemption  price — Costs — Priority 

1  N.  I.  J.  R.  20 
See  Land  Purchase  Acts — Superior  In- 
terest.   7. 

Rentcharge — Option  to  purchase  unlimited 

as  to  time         [1907]  1  I.  R.  194,  292  ; 
41  I.  L.  T.  R.  50, 126 
See  Perpetuity.    4. 

Sale  to  tenants— Land  Law  (Ireland)  Act, 

1896,  s.  31  (1)  (8). 
See   Land  Purchase  Acts— Superior  In- 
terest.   1-89. 

Tithe  rentcharge  affecting  tenant's  interest, 

not  39  I.  L.  T.  R.  47 

See  Land  Purchase  Acts — Distribution  ol 
Purchase-money.    5. 

SUPERIOR  LANDLORD— Fair  rent  agreement 

between  middleman  and  sub-tenant — 

How  far  binding  on  superior  landlord 

35  I.  L.  T.  R.  103 

See  Land  Law  Acts — Fair  Rent.    64. 

SUPERIORESS— Vendor  and  purchaser — Will 
— -Devise  at  death  of  surviving  tenant- 
for-life  to  superioress  of  convent — 
Period  at  which  superioress  is  to  be 
ascertained  [1897]  1  I.  R.  469 

See  Vendor  and  Purchaser — Title.    4. 

SUPPLEMENTAL  LIST— Claim  to  be  rated 

[1910]  2  I.  R.  21  ;  44  I.  L.  T.  R.  26 
See  Parliament — Franchise.    164. 

SUPPLYING  WORDS— Context 

[1907]  1 1.  R. 440;  [1908]  1 1.  R.  260 
See  Will— Supplying  Words. 


SUPPORT. 

Continuing  damage 

See  Easement.    5. 


46  I.  L.  T.  R.  221 


SUPPORT — continued. 

Lateral  —  Easement  —  Knowledge 

[1900]  2  I.  R.  269 
See  Easement.    4. 

Right  to  48  I.  L.  T.  B.  36 

See  Landlord  and  Tenant — Liability   of 
Landlord. 

SURCHARGE. 

— —  Accounts  —  Salary     paid     to     bank     as 
treasurer  in  lieu  of  interest  on  over- 
draft [1898]  2 1.  R.  530;  31 1.  L.  T.  R.  8 
See  Municipal  Corporation — Accounts.   2. 

Accounts — TowngHp  Commissioners 

[1898]  2  I.  R.  511 
See  Municipal  Corporation — Accounts.  3. 

Application    to     quash — Time    limit    of 

applidation— 0.  LXXXIV,  rf.  13,  17 
46  L  L.  T.  R.  22 

See  Local  Government — Audit.    8. 

50 1.  L.  T.  R.  193 

See  Local  Government — Officer.    10. 

Local  Government  Board  auditor 

35  I.  L.  T.  R.  181 ;  2  N.  I.  J.  R.  38 
See  Local  Government — Audit.    7. 

Local      Government      Board      auditor — 

Certiorari  [1898]  2  I.  R.  527 

See  Local  Government — Audit.    9. 

Local      Government      Board      auditor — 

Sanitary  authority  [1898]  2  I.  R.  266 
See  Poor  Law — Guardians.    7. 

Municipal    accounts — Local    Govemmen 

Board  auditor  [1894]  2  1.  R.  489 

See  Municipal  Corporation — Accounts.    1- 

Negligence  or  misconduct   3  N.  I.  J.  R.  266 

iSee  Local  Government — Audit.    13. 

Portion  of  payment — Auditor 

[1903]  2  I.  R.  335  ;  37  I.  L.  T.  R.  45  ; 
3  N.  I.  J.  R.  93 
See  Local  Government — Audit,    l-'i. 

Rural  council — Local   Government  Acts, 

1871,  s.  12  ;  1902,  s.  20 

[1909]  2  I.  R.  333  ;  43  I.  L.  T.  R.  162 

See  Local  Government — Audit.    11. 

SURETY. 

See  Cases  under  Principal  and  Surety. 
Administrator  —  Insurance    Co.  —  Pre- 
mium— Allowance  out  of  estate 

[1900]  1 1.  R.  292 
See    Probate     (and     Administration) — 
Administration  Bond.   4. 

Fidelity  bond  [1909]  2  I.  R.  700,  712 

See  Guarantee.    2. 

Indemnity — Arrangement 

[1897]  2 1.  R.  92, 107  ;  30 1.  L.  T.  R.  53 
See  Bankruptcy — Arrangement.      3. 

Payment    of    mortgage    debt — Registra- 

tion   of    judgment    as    mortgage    of 
surety's  interest  in  mortgaged  lands 
[1899]  1  I.  R.  59 
See  Mortgage— Judgment  Mortgage.    13. 
Receiver — Omission  to  re-register  recog- 
nizance— Liability  of  estate 

[1907]  1 1.  R.  198 
See  Land  Judges'  Court — Receiver.    6. 
See  Principal  and  Surety. 
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SURETY.  48  I.  L.  T.  R.  180 

See  Principal  and  Surety — Contract.  7, 

SURETY  FOR  GOOD  BEHAVIOUR— Evidence 
[19011  2  I.  R.  593  ;  35 1.  L.  T.  R.  95 

See  Justices— Jurisdiction  (Petty  Sessions). 
124. 

SURETY   FOR   THE   PEACE— Application    of 
Petty  Sessions  (Ireland)  Act,  1851 
[1913]  2  I.  R.  342  ;  47  I.  L.  T.  R.  67 
See  Justices — Disqualiflcation.    8. 

SURETY    OF     PEACE      AND      FOR    GOOD 
BEHAVIOUR  [1918]  2  I.  R.  94 

See    Justices— Jurisdiction    (Petty    Ses- 
sions).   127. 

Bona   fide    question    of    title — Showing 
jurisdiotion  on  face  of  order 

[1914]  2 1.  R.  156 
See  Justices — Jurisdiction  (Petty  Sessions).    97. 

SURFACE  WATER— Draining  on  to  contiguous 
lands  [1910]  2 1.  R.  544; 

44  I.  L.  T.  R.  146 
See  Local  Government— Roads.    49. 


SURGEON. 

County    infirmary- 
pleasure 
See  Quo  Warranto 

County     infirmary- 

dowment 


-Office     held     during 
[1901]  2  I.  R.  93 
2. 
Salary — Private     en- 
[1894]  1  I.  R.  26  : 
28  I.  L.  T.  196 
See  County  Infirmary. 
— ■ — ■  Public     hospital — Right     to     fees     from 
patient?  34  I.  L.  T  .  R.  181 

See  Hospital. 

SURPLUS— Grand  jury  cess     [1894]  2  I.  R.  199 
See  Grand  Jury — Cess.    1. 

SURPRISE. 

Amendment     of    particulars — Date — Re- 
fusal of  adioumment 

[1909]  2  I.  R.  445.  469 
See  Practice — New  Trial.    14. 

Offer   to   compromise — Judgment  by  de- 

fault [1910]  2  I.  R.  194 

See  Practice — ^Writ  Specially  Indorsed.  10. 

SURRENDER. 

See  Landlord  and  Tenant — Surrender. 

By    the    Grown — Defence    Acts — Com- 

pensation [1900]  1  I.  R.  464 

See  Defence  Acti,    3. 

By  operation  of  law  3  N.  I.  J.  R.  60 

See  Landlord  and  Tenant — Surrender.    6. 

[1918]  1 1.  R.  482 

See  Landlord  and  Tenant — Surrender.    7. 

Clause  of — Lease — Basis  of  value 

[1902]  1  I.  R.  433  ;   2  N.  I.  J.  R.  272 
See  Defence  Acts.    2. 

Lease    for   lives — Agreement   fixing    fair 

rent  [1894]  1  I.  R.  65 

See  Land  Law  Acts — Fair  Rent.    62. 


SURRENDER — continmd. 

Lease — New  letting — Transfer  of  licence 

[1909]  2  I.  R.  132 
See.   Licensing    Acts— Licensing   Certifi- 
cate.   71. 

Lease — Proviso    for    surrender — Notice — 

Necessity  for  deed 

17  Ir.  C.  L.  R.  128 
iSce  Landlord  and  Tenant- Lease.    60. 

Licensed    premises  —  Existing    licence  — 

2  Edw.  VIL,  c.  18,  s.  6 
[1905]  2  I.  R.  74,  83  ;  38 1.  L.  T.  R.  67  ; 
4  N.  I.  J.  R.  441 
See  Licensing  Acts— Transfer.    9. 

Part  of  licensed  premises 

[1907]  2  I.  R.  474  ;  40  I.  L.  T.  R.  227 
See    Licensing    Acts— Licensing    Certifi- 
cate.   31. 

Reletting  of  portion  of  holding  before  1st 

Januarv.  1883  [1895]  2  I.  R.  698  ; 

30  I.  L.  T.  R.  29 

See  Land  Law  Acts— Present  Tenant.    30. 

Special    clause    in    lease  —  Fair    rent  — 

Buildings  [1894]  2  I.  R.  101 

See  Land  Law  Acts— Fair  Rent.    23. 

SURVEYOR. 

Fees  for  taking  out  quantities — Liability 

of  building  owner  therefor 

[1899]  2  I.  R.  275 
See  Building  Contract.    6. 

County  [1912]  2  I.  R.  283 

See  Local  Government — Roads.    2,5. 

Increased  salary — Existing  officer 

2  N.  I.  J.  R.  76,  231 
See  Local  Government — Officer.    23. 

SURVIVAL    OF    RIGHT  — Malicious  injury  — 

Claim    for    compensation— Death    of 

applicant  [1910]  2  I.  R.  666  ; 

44  I.  L.  T.  R.  239 

See  Malicious  Injury.    23. 

SURVIVOR. 

See  Cases  under  Will — ^Vesting. 

Death  coupled  with  contingency — Period 

of  contingency         [1894]  1 1.  R.  299  ; 
28  I.  L.  T.  304 
Sei  Will — Death  coupled  with  Contin- 
gency.   11. 

Will— Construction  [1908]  1  I.  R.  1 

See  Will- Absolute  Gift.    30. 

SURVIVORS—"  Remaining     legatees  "-Will- 
Construction  [1900]  1  I.  R  386 
See  Will— Vesting.    5. 

SURVIVORSHIP. 

Gift    to    children     surviving    parents- 

Vesting  [1906]  1  I.  R.  333,  353 

See  WUl— Vesting.    11. 

Will— Gift  over—"  Other  or  others  " 

[1913]  1 1.  R.  170 
See  WUl— Vesting.    13. 

SUSPENSION— SoUcitor 

See  Cases  under  Solicitor — Suspension. 
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TAXATION— Exemption  —  Crown   property  — 
District  lunatic  asylum 

[1898]  2  I.  R.  656 
See  Grand  Jury — Cess.    2. 

TAXATION   OF   COSTS. 

See  Cases  under  Solicitor — Bill  of  Costs. 

49  I.  L.  T.  R.  195  ; 

50  I.  L.  T.  R.  41 

See  Solicitor— Bill  of  Costs.    138. 

Action  which  might  have  been  brought 

in  County  Court — Bond  in  penal  sum — 
Amount  recoverable  under  £50 

[1909]  2  I.  R.  655,  667,  670  ; 

43  I.  L.  T.  R.  198 

See  Bond.    2. 

— —  Admiralty  —  Preliminary   act  —  Counsel's 

fee  1  N.  I.  J.  R.  198 

See  Solicitor — Bill  of  Costs.    9. 

As  between  soUoitor  and  client 

46  I.  L.  T.  R.  28 
See  Solicitor- Bill  of  Costs.    107. 

Attendance  of  country  solicitor  at  trial  in 

DubUn— Witness     [1906]  2  I.  R.  104  ; 
39  I.  h.  T.  R.  67 
See  Solicitor— Bill  of  Costs.    134. 

Bill  reduced  by  one-sixth — "  Professional 

charges  " — Disbursements 
[1904]  2  I.  R.  417  ;  4  N.  I.  J.  R.  112 
See  Solicitor— Bill  of  Costs.    25. 

Costs — Chancery  motion 

46  I.  L.  T.  R.  306 
See  Solicitor— Bill  of  Costs.    114. 

Delay  46  I.  L.  T.  R.  291 

See  Solicitor— Bill  of  Costs.    57. 

■  Direction  of  proofs — Defendant  witnesses 

— SoUoitor  witness — Fee 

1  N.  I.  J.  R.  275 
See  Solicitor— Bill  of  Costs.    59. 

■  Fees  to  counsel— Instructions  for  brief — 

Services  of  subpoenas 
[1904]  2  I.  R.  478  ;  37  I.  L.  T.  R.  244  ; 
4  N.  I.  J.  R.  37 
See  Solicitor— Bill  of  Costs.    29. 

Judgment  for  untaxed  costs — Surprise — 

Order  for  taxation        1  N.  I.  J.  R.  162 
See  Solicitor— Bill  of  Costs.    77. 

Less  than  £50  recovered 

[1906]  2  I.  R.  526  ;  40  I.  L.  T.  R.  145 
See  Practice — Costs.    9. 

•  Mortgagee's — Delay  in  lodging 

1  N.  I.  J.  R.  95 
See  Mortgage  (General).    41. 

Residence  of  defendant 

[1911]  2 1.  R.  109 
See  Practice — Costs.    13. 

Retaxation — Instructions 

46  I.  L.  T.  R.  180 
See  Solicitor— Bill  of  Costs.    73. 


TAXATION  OF  COSTS— continued. 

Separate  causes  of  action- — Apportionment 

—  Witnesses'    expenses  —  Adjourned 
taxation — ^Notice 

1  N.  I.  J.  R.  188 
See  Solicitor— Bill  of  Costs.    99. 

Several  issues — Findings  for  plain-tifE  and 

defendant — General  costs  of  action 

[1904]  2  I.  R.  40 
See  Solicitor— Bill  of  Costs.    97. 

TAXING    OFFICER— Discretion  of 

3  N.  I.  J.  R.  205 
See  Solicitor— Bill  of  Costs.    46. 

TEACHER. 

46  I.  L.  T.  R.  222 

See  National  School  Teacher.    2. 

TECHNICAL   INSTRUCTION. 

Scheme  approved  by  Department  of  Agricul- 
ture— Increase  of  power  of  local  bodies  by  adoption 
of  scheme — Powers  'of  Technical  jEducation 
Committee  to  grant  retiring  allowance — Function 
of  Local  Government  Board  in  auditing  accounts 
of  corporation — Control  of  local  and  departmental 
expenditures  by  judicial  and  departmental  inter- 
pretation of  statutory  powers — Agriculture  and 
Technical  Instruction  (Ireland)  Act,  1899.]  The 
plaintiff  had  been  art  master  in  a  school  of  art 
formerly  under  the  Science  and  Art  Department, 
South  Kensington,  but  since  1896  under  the  con- 
trol of  the  Limerick  Corporation.  The  Technical 
Education  Committee  of  the  corporation  carried 
on  the  school  under  the  Agriculture  and  Techni- 
cal Instruction  Act,  1899,  with  funds  obtained  in 
accordance  with  the  Act,  partly  from  local  rates 
and  partly  from  yearly  statutory  grants  adminis- 
tered by  the  Department  of  Agriculture.  The 
accounts  of  the  committee  are  audited  annually 
by  an  auditor  of  the  Local  Government  Board. 
The  plaintiff,  who  was  not  entitled  to  super- 
annuation under  the  Superannuation  Act, 
resigned  in  August  1,  1911,  in  consideration  of 
a  yearly  pension  of  £50,  which  the  committee, 
with  the  approval  of  the  Department,  granted 
to  him.  The  Department,  each  year,  including 
1913-1914,  sanctioned  the  expenditure  of  £50, 
and  specifically  allocated  it  to  this  retiring 
allowance,  and  the  said  sum  was  received  each 
year  by  the  committee.  The  committee  refused 
to  pay  the  £50  for  the  year  1913-1914  to  the 
plaintiff,  because  in  the  previous  year  the 
auditor  of  the  Local  Government  Board  had 
surcharged  the  members  of  the  committee 
responsible  for  the  payment  on  the  ground  that 
the  provision  in  the  scheme  of  the  Department 
authorising  the  expenditure  was  illegal.  The 
plaintiff  issued  a  Civil  Bill  for  the  £50  for  the 
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TECHNICAL  INSTRUCTION— co»«4n«ed. 
year  1913-1914  against  the  committee  and  the 
corporation  ■.—Held,  per  Cherry,  L.C.J.,  and 
Dodd,  J.  (Gibson  J.,  dissenting) — The  Technical 
Education  Committee  had  power,  with  the 
approval  of  the  Department,  to  grant  and  pay 
the  sum  sued  for  as  an  allowance  by  way  of 
pension  or  gratuity  to  the  plaintiff,  and  therefore 
the  plaintiff  was  entitled  to  succeed.  The  inten- 
tion of  the  Act  of  1899  is  to  keep,  subject  to 
Parliament  alone,  the  expenditure  of  moneys 
voted  on  the  estimates  for  the  purposes  of 
technical  instruction.  The  sole  function  of  the 
Local  Government  Board  in  its  audit,  and  the 
Court  in  its  jurisdiction  in  the  present  case,  is 
to  see  that  the  expenditure  of  the  corporation  is 
in  accordance  with  the  terms  of  the  scheme  of  the 
Department.  Qucere,  was  the  grant  of  the 
retiring  allowance  reasonably  within  the  pur- 
poses for  which  the  moneys  were  placed  by 
Parliament  at  the  disposal  of  the  Department, 
and  to  further  which  the  Department  drew  up  an 
annual  scheme  ?  Brophy  v.  Technical  Educa- 
tion Committee  for  the  County  Borough  of  Limerick 
and  the  LimericTc  Corporation 

K.  B.,  App.,  50  I.  L.  T.  R.  181, 188 

TECHNICAL    SCHOOL— Public  purposes— Ex- 
emption from  rates 
[1904]  2  I.  R.  429  ;  38  I.  L.  T.  R.  114  ; 
4  N.  I.  J.  R.  148 
See  Poor  Rate — Exemption.    8. 

TELEGRAM — Liability   of   sub-postmaster   for 
negUgenoe  in  transmission 

[1914]  2  I.  R.  514 
See  Post  Office. 

TELEGRAPH   ACTS. 

Erecting  telegraph  posts  and  wires—"  Garden  " 
— "  Pleasure  ground ' ' — Consent  of  street  authority 
given  subsequent  to  erection — Pole  erected  within 
ten  yards  of  dwellinghouse  in  a  town — Telegraph 
Act,  1863  (26  &  27  Vict.,  c.  112),  ss.  21,  22.] 
Section  21  of  the  Telegraph  Act,  1863,  permits  a 
telegraph  company,  within  the  limits  of  a  town 
having  a  certain  population,  and  with  the  consent 
of  the  street  authority,  to  place  and  maintain  a 
telegraph  across  any  land  not  being  laid  out  as 
building  land,  or  not  being  a  garden  or  pleasure 
ground,  provided  that  twenty-one  days'  previous 
notice  is  published  by  the  company  stating  that 
they  have  obtained  such  consent,  and  describing 
the  intended  course  of  such  telegraph : — Held, 
that  a  pleasure  groimd,  to  come  within  the 
meaning  of  the  section,  should  have  some  equip- 
ment of  a  more  or  less  permanent  character  that 
would  be  of  service  to  persons  frequenting  it  for 
the  purpose  of  recreation,  and  that  a  yard  used 
by  the  plaintiff  mainly  for  the  purpose  of  his 
business,  and  without  such  equipment,  but  in 
which  his  children  were  in  the  habit  of  playing, 
was  not  such  a  "  pleasure  ground."  Held  also, 
that  the  exception  in  the  section  is  only  made  in 
respect  of  land  which  is  not  a  pleasure  ground  or 
garden,  and  not  in  respect  of  buildings,  and  that 
a  garden  on  the  roof  of  a  building  was  not 


TELEGRAPH  ACTS— continued. 
within  the  exception.  Held  also,  that  the 
consent  of  the  street  authority  must  be  obtained 
before  the  erection  of  the  telegraph,  and  that  a 
subsequent  consent  is  not  sufficient.  Section  22 
of  the  same  Act,  which  prohibits  a  telegraph 
company  from  placing  a  telegraph  post  within 
ten  yards  of  a  dwellinghouse,  except  as  therein 
provided,  applies  only  to  rural  districts,  or  to 
oases  where  telegraph  posts  are  put  up  on  pro- 
perty of  one  person  with  his  consent,  but  at  a 
distance  of  less  than  ten  yards  from  th3  house  of 
another  person.  Stevens  v.  National  Telephone 
Company,  Limited  ;  Edward  Lee  &  Co.,  Limited, 
V.  The  Same  Ross,  J.,  [1914]  1 1.  R.  9 

Telegraph  Act,  1878  (41  &  42  Vict.,  c.  76), 

ss.  3, 4, 5— Telegraph  Act,  1892  (55  &  56 
Vict.,  e.  59),  ss.  4,  5 — "  Difference  " 

[1914]  2  I.  R.  208 
See  Telephone. 

Rent  due  to  Postmaster- General — Crown 

debt — Priority  in  bankruptcy 

[1914]  2  I.  R.  29 
See  Bankruptcy — Preferential  Debt.    2. 

TELEPHONE. 

Wayleave — Permission  given  by  county  council 
to  National  Telephone  Company,  Limited,  to  erect 
poles,  paying  rent  for  wayleave,  and  granting 
special  telephone  facilities  to  council — Purchase  of 
telephone  company's,  plant,  property,  and  assets 
by  the  Postmaster-General  —  Postmaster-Genera 
not  bound  by  agreement  for  rent  and  facilities — 
Telegraph  Act,  1878.  ss.  3,  4,  5— Telegraph  Act, 
1892,  ss.  4,  5 — "  Difference."'\  A  telephone  com- 
pany ,licensed  by  the  Postmaster-General  under  a 
licence  which  expired  on  the  31st  December, 
1911,  in  order  to  secure  permission  to  erect  poles, 
entered  into  agreements  with  the  plaintiff  coun- 
cil, the  road  authority,  under  which,  in  return  for 
such  permission  or  wayleave,  the  company  con- 
tracted to  pay  Is.  per  annum  for  each  pole 
erected  in  the  plaintiff's  jurisdiction  ;  to  pay  a 
sum  of  £5  annually  towards  the  cost  of  a  report 
by  the  plaintiffs'  surveyor ;  and  to  supply 
exchange  connections  and  telephone  instruments 
to  certain  of  the  officials  of  the  council  either  free 
of  cost  or  at  a  reduced  rate.  By  an  agreement 
of  2nd  Eebruary,  1905,  the  Postmaster-General 
purchased  the  plant,  property,  and  assets  of  the 
telephone  company,  the  purchase  to  be  com- 
pleted on  the  31st  December,  1911,  when  the 
property  purchased  was  to  vest  in  the  Post- 
master-General absolutely  "  subject  to  all  way- 
leave  and  other  rentals,  contracts,  and  burdens 
of  every  kind,  subject  to  which  the  company 
may  hold  the  same."  Under  this  agreement  the 
plant,  property,  and  assets  of  the  company  were 
taken  over  by  the  Postmaster-General,  who 
refused  to  recognise  the  special  facilities  given 
by  the  company  to  the  plaintiffs  in  respect  of  the 
instruments  and  connections,  or  to  pay  the  way- 
leave,  rental,  and  surveyor's  fee,  on  the  ground 
that  there  was  no  continuing  liability  on  him  in 
respect  of  these  matters.  The  plaintiffs  brought 
an  action  against  the  Postmaster-General 
claiming  {inter  alia)  a  declaration  that  by  reason 
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of  the  purchase  by  him  of  the  plant,  property, 
and  assets  of  the  company,  and  under  the  agree- 
ment of  the  2nd  February,  1905,  he  was  bound 
by  the  contracts  entered  into  by  the  telephone 
company  with  the  plaintiffs,  and  specific  per- 
formance of  these  contracts : — Held,  that  the 
terms  of  the  agreements  between  the  telephone 
company  and  the  road  authority  were  applicable 
solely  to  the  state  of  things  which  continued 
under  the  licence  from  the  Postmaster-General  to 
the  company,  and  did  not  bind  the  Postmaster- 
General  as  assignee  of  the  company ;  that  the 
clause  in  the  purchase  agreement  "  subject  to 
all  wayleave  and  other  rentals,  contracts,  and 
burdens,"  &c.,  had  no  applicability  to  the  rela- 
tions of  the  Postmaster-General  with  the  road 
authority,  these  relations  being  regulated  by 
statute  and  not  by  the  agreements  between  the 
road  authority  and  the  company  ;  that  no  right 
of  action  was  given  by  section  4  of  the  Telegraph 
Act,  1892,  any  rights  under  that  section  being 
enforceable  only  in  the  manner  provided  by 
sections  4  and  5  of  the  Telegraph  Act,  1878,  for 
the  determination  of  differences  ;  and  that  con- 
sequently the  plaintiffs'  action  should  be  dis- 
missed. Dublin  County  Council  v,  Postmaster- 
General  Dodd,  J.,  [1914]  2  I.  R.  208 

Contract  for  use  of — Kent  in  advance — 

Disconnecting  [19061  2  I.  R.  115  ; 

40  i.  L.  T.  R.  35 
See  Landlord  and  Tenant — Rent.  15. 

Rent  of— Bankruptcy     [1907]  2  I.  R.  559 

See  Crown  Debt.    1. 

Erecting  posts  and  wires 

[1914]  1   I.  R.  9 
See  Telegraph  Acts. 

TEMPORARY  CONVENIENCE. 

Letting  for 

See  Land  Law  Acts — Character  of  Holding. 
89,  92. 

Letting  for — Disturbance — Scale  of  com- 

pensation [1901  ]  1 1.  R.  129  ; 

35  I.  L.  T.  R.  28 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    1. 

Letting  for  life  of  lessee 

11896]  2 1.  R.  512, 521  ;  30I.L.T.R.149 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    5. 

Letting  for  47 1.  L  .T.  R.  210  ; 

47  L  L.  T.  139 
Sk  Town  Tenants  Act,  1906.    5,  43. 
— —    Lease — Family  settlement 

1  N.  I.  J.  R.  224 
See  Land  Law  Acts — Fair  Rent.    82. 

TENANCY, 

Determiixation  of — ^New  tenancy — Future 

tenant — Consent  of  landlord 

1  N.  I.  J.  R.  247 
See  Land  Law  Acts — ^Future  Tenant.  11. 
— —  Letting  to  partner — ^Death — Ejectment  of 
personal  representative 

46  I.  L.  T.  R.  81 
See  Partnership.    5. 


TEJiAUCY— continued. 

Sale  of 

See  Land  Law  Acts— Sale  of  Tenancy. 

Surrender  of  48  I.  L.  T.  R.  172 

See  Parliament — Franchise.    8. 

Transfer  of  48  I.  L.  T.  R.  161 

See  Parliament— Franchise.    186. 

TENANCY-AT-WILL. 

Implication      of  —  Determination      of — 

Statute  of  Limitations  [1915]  1 1.  R.  296 
See  Limitations^  Statute  of— Realty.    48. 

Specially  indorsed  writ 

[1910]  2  I.  R.  194 
See  Practice — Writ  Specially  Indorsed.  10. 

TENANCY  FROM  YEAR  TO  YEAR. 

■ — — ■  Executor  in   possession   without  proving 
will — Statute  of  Limitations 

[1894]  2  I.  R.  1 
See  Limitations,  Statute  of— Realty.    49. 

Former  demesne — Undemesning 

[1895]  2  I.  R.  425  ;  28  I.  L.  T.  R.  126 
See  Land  Law  Acts— Character  of  Hold- 
ing,   44. 

Gift  to  A.  for  life,  and  after  his  decease 

to  his  eldest  son  or  heir-at-law 

[1899]  1  I.  R.  71 
See  Will— Estate  in  Realty.    11. 

Judicial  tenancy — Defence  Acts 

[1900]  2  I.  R.  105 
See    Lands    Clauses    Acts — Compulsory 
Powers.    6. 

Land  used  as  demesne 

[1894]  2  I.  R.  279,  557  ; 
28  I.  L.  T.  R.  69 
See  Land  Law  Acts— Character  of  Holding. 
45. 

Notice  to   quit — Sub-tenant — ^Land   Law 

(Ireland)  Act,  1881,  s.  15 

[1894]  2  I.  R.  108 
See  Land  Law  Acts— Present  Tenant.   19. 

On    expiration    of    lease — ^Restraint    on 

alienation        [1897]  2  I.  R.  39,  477  ; 
31 1.  L.  T.  R.  28,  93 
See  Landlord  and  Tenant — Lease.    14. 

Subsequent  agreement  before  1881   that 

landlord  might  take  up  possession  for 
building  [1896]  2  I.  R.  190  ; 

30  I.  L.  T.  R.  43 
See  Land  Law  Acts — Character  of  Hold- 
ing.   92. 

TENANCY  IN  COMMON.  [1910]  1  I.  R.  177 

See  Will— Estate  in  Realty.    24. 

TENANT. 

Lessee  sub-letting  48  1.  L.  T.  R.  15S 

See  Parliament — Franchise.   184. 

TENANT-FOR-LIFE. 

See  Tenant-for-Life  and  Remainderman. 
Acquiescence  •  in    breach    of    trust — In- 
terest— Liability  of  trustee 
[1896]  1  I.  R.  340,  345  ;  30  I.  L.  T.  R.  51 
See  Trustee — Breach  of  Trust.    1. 
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Agreement  with  tenant-for-life  fixing  fair 

rent — ^Renewable  leasehold — Waiver  of 
right  to  enforce  renewals 

[1904]  1 1.  R.  290 
See  Landlord  and  Tenant— Lease.    26. 

•  And  remainderman        50  I.  L.  T.  R.  171 

See  Waste.    1. 

— —  Assignment     by     tenant-for-Ufe     of     his 

estate — "  Landlord  "• — Sale  to  tenants 

[1908]  1  I.  R.  293  ;   42  I.  L.  T.  R.  103 

Sue  Land  Purchase  Acts— Bonus.    47. 

■ — —  Assignment  by  tenant-for-life  of  his  estate 

■ — Undertaking  by  assignee  to  discharge 

incumbrances — Bonus 
[1907]  1  I.  R.  483  ;   [1908]  1  I.  R.  222  ; 
41  I.  L.  T.  R.  192 
>See  Land  Purchase  Acts — Bonus.    27. 

Bonus  under  Land  Act,  1903,  s.  48 

[1904]  1  I.  R.  66  ;  38  I.  L.  T.  R.  49  ; 

4  N.  I.  J.  R.  106 
See  Land  Purchase  Acts — Bonus.    45. 

OonTeyance  by  [1903]  1 1.  R.  353  ; 

37  I.  L.  T.  R.  141 
See  Settled  Land  Acts.    19. 

Death  of  48  I.  L.  T.  R.  184 

See  Land  Purchase  Acts — Bonus.    20. 

Entry    on    lands    under    valid    or    invalid 

appointment — Estoppel  as  against  re- 
mainderman 

[1918]  1  I.  R.  280,  539 
See  Estoppel    9. 

Power — Execution.    28. 

Graft  [1906]  1  I.  R.  320 

See  Graft    1, 

Graft — Local  registration  of  title 

[1908]  1  I.  R.  190,  201  ;    42 1.  L.  T.  R.  31 
See  Graft.    8. 

Graft — Perpetual    annuity- — Irish  Church 

Act,  1869,  s.  34,  sub-s.  8 

[1908]  1  I.  R.  237 
See  Graft.    7. 

Leave  to  tenant-for-life  to  sell 

[1904]  1 1.  R.  492  ;  39 1.  L.  T.  R.  110  ; 

5  N.  I.  J.  R.  15 
See    Land    Purchase    Acts — Tenant-for- 

Llfe.    7. 

[1907]  1  I.  R.  305 

See  Settled  Land  Acts.    18. 

Merger  of  charge  voluntarily  acquired 

[1896]  1  I.  R.  45 
See  Mortgage  (General).    31. 

■ Merger  [1907]  1 1.  R.  159 

See  Merger.    8. 

Perpetuity  rent  payable  to  Church  Com- 

missioners— Purchase    by   settlor — In- 
stalment mortgage     [1910]  1  I.  R.  139 
See  Mortgage  (General).    49. 

Power  of  selection  given  to  tenant-for-life, 

his  heirs  or  assigns 

[1910]  1  I.  R.  220 
See  Power — Execution.    27. 

Sale    by   tenant-for-life — Land    Purchase 

Acts — Death  of  vendor    before  com 
pletion— Bonus  [1908]  1 1.  R.  15  ; 

41 1.  L.  T.  R.  210 
See  Land  Purchase  Acts — Bonus.    19. 


TEN  ANT-FO  R-LIFE — continued. 

Sale  of  lands  in  lots — Apportionment  of 

rentcharge  [1913]  1  I.  R.  125 

See  Vendor  and  Purchaser— Conditions  of 
Sale.    11. 

Unimpeachable  for  waste — Eight  to  cut 

ornamental  timber      52  I.  L.  T.  R.  189 
See  Timber. 

Vendor     and     vendee — Petition — Settled 

Land  Act,  1882 — Landed  Estates  Court 
Act,  s.  47  [1896]  1 1.  R.  273 

See  Land  Judges'  Court— Petition.    4. 

Will— Construction  [1896]  1  I.  R.  249 

See  Will— Estate  in  Realty.    9. 

TENANT-FOR-LIFE  AND  REMAINDERMAN— 

1. Accretion  to  capital — Income — Will — 

Settlement — Bonus  on  settled  shares-^ Dividend 
paid  out  of  accumulated  profits.]  A  testator,  by 
his  will,  settled  shares  in  an  American  Railway 
Company.  Some  years  after  the  testator's 
death  the  company,  which  had  obtained  the 
necessary  powers  to  increase  its  capital,  paid  a 
bonus  of  50  per  cent,  to  its  stockholders  out  of 
accumulated  profits,  the  payment  being  made 
in  the  form  of  a  40  per  cent,  dividend  payable 
in  stock  and  a  ten  per  cent,  cash  dividend: — 
Held,  that  the  trustees  of  the  will  should  deal 
with  the  40  per  cent,  stock  dividend  as  an 
accretion  to  the  capital  of  the  testator's  estate, 
and  with  the  10  per  cent,  cash  dividend  as 
income  arising  from  the  estate.  In  re  Carson  ; 
Carson  v.  Carson         M.R.,  [1915]  1  I.  R.  321 

2.  Apportionment — Capital  and  income.] 

Where  an  order  was  made  by  the  magistrates 
that  certain  sanitary  works  should  be  made  on 
property  the  subject  of  a  trust,  and  the  trustees 
carried  out  the  work,  the  whole  of  the  amount 
expended  was  apportioned,  in  so  far  as  it  was  for 
permanent  expenses,  and  in  so  far  as  for  ordinary 
repairs,  on  the  capital  and  income  respectively, 
and  the  trustees  were  given  power  to  raise  the 
amount  by  mortgage.     Harris  v.  Bains 

M.  R.,  36  I.  L.  T.  78  ;  2  N.  I.  J.  R.  56 
3. Apportionment — Will — Trustees — In- 
vestment— Mortgage — Arrears  of  interest- — Prin- 
cipal sum — Deficient  security — Capital  and  in- 
come.] Funds  held  under  a  will  in  trust  for  A. 
for  life,  remainder  for  B.  for  life,  with  remainder 
over  for  certain  persons,  were  invested  in  1875 
on  the  security  of  a  mortgage  of  real  estate  then 
of  sufficient  value.  The  interest  due  on  the 
mortgage  fell  into  arrear,  and  in  1880  a  petition 
for  sale  and  the  appointment  of  a  receiver  was 
presented  by  the  trustees  of  the  will,  and  a 
receiver  was  appointed  in  the  same  year.  In 
1898  A.  (the  first  tenant-for-Ufe)  died.  At  her 
death  considerable  arrears  of  income  were  due 
to  her,  a  portion  of  which  was  afterwards  paid 
to  her  executors.  In  1901  the  lands  subject  to 
the  mortgage  were  sold  under  the  Land  Purchase 
Acts,  and  did  not  realise  the  amount  of  the 
mortgage  security.  Prior  to  the  sale  nothing 
had  been  paid  to  B.  (the  present  tenant-for-life) 
in  respect  of  interest : — Held,  that,  under  the 
circumstances,  the  date  of  the  sale  of  the  mort- 
gaged lands  must  be  taken  to  be  the  period  at 
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continited. 
which  the  deficiency  of  the  security  was  first 
ascertained ;  and  that  the  sum  realised  by  the 
sale  should  be  apportioned,  in  proportion  to  the 
amounts  due  at  that  date,  between  the  execu- 
tors of  the  first-tenant-for-life,  the  present 
tenant-for-life,  and  the  trustees  of  the  will,  as 
representing  the  persons  entitled  to  the  corpus 
of  the  fund.  The  principle  of  In  re  Moore 
(54  L.  J.  Ch.  432)  preferred  to  that  of  Jn  re 
Foster  (45  Ch.  D.  629).     Stewart  v.  Kingsale 

M.R.,  [1902]1I.R.496 

4. Apportionment  of  burden  of  charge 

between  tenant-for-life  and  lemainderman — 
Leaselwlds — Wasting  security — Power  of  trus- 
tees to  raise  charge  by  sale,  or  mortgage,  or  out  of 
rents  and  profits.]  A  testator  devised  and  be- 
queathed freehold  and  leasehold  property  to 
trustees  for  a  term  of  1,000  years,  upon  trust 
by  mortgage,  or  sale,  or  by  and  out  of  the  rents 
and  profits,  or  by  any  other  reasonable  means, 
to  raise  a  sum  of  money  charged  on  the  lands, 
and,  subject  thereto,  upon  trust  for  the  testator's 
eldest  son  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail.  The  testator  died  in 
1871,  and  his  eldest  son  entered  into  receipt  of 
the  rents  and  profits  of  the  property,  and  paid 
the  interest  on  the  charge.  No  steps  were  taken 
by  the  trustees  to  raise  the  charge  until  1894, 
when  an  action  was  brought  by  them  to  ad- 
minister the  testator's  estate  so  far  as  related 
to  the  property  subject  to  the  trusts  of  the  term. 
Upon  the  talong  of  the  accounts  in  Chambers 
the  remainderman  (the  infant  son  of  the  tenant- 
for-life)  contended  that  the  leasehold  property 
should  have  been  sold  immediately  after  the 
death  of  the  testator,  and  that  the  tenant-for- 
life  should  account  for  the  rents  and  profits 
teceived  by  him  since  the  death : — Held,  that 
although  the  trustees  had  a  discretion  as  to  the 
mode  of  raising  the  charge,  the  interests  of  the 
remainderman — the  leasehold  being  a,  wasting 
security — had  been  prejudiced  by  the  postpone- 
ment of  the  raising  of  the  charge,  and  that  the 
Court  had  power  to  adjust  the  burden  of  the 
charge  between  the  parties,  according  to  their 
interest  in  the  property,  and  to  make  the  tenant- 
for-life  contribute  to  the  amount  raised.  Form 
of  decree.  Marker  v.  Kekewich  (8  Hare  291) 
followed.      Blake  v.  O'Seiltu 

M.  R.,  [1895]  1 1.  R.  479 

5.  Arrears  of  interest — Arrears  converted 

into  stock — Capital  or  income — Tenant-for-life — 
Persons  entitled  in  remainder  and  residuary 
legatees.']  A  railway  company,  under  the  award 
of  an  arbitrator,  converted  into  stock  a  sum  of 
arrears  of  dividends  due  to  a  life-tenant  in 
respect  of  a  trust-fund ; — Held,  that  this  sum 
could  not  be  regarded  as  corpus  for  the  purpose 
of  passing,  as  trust  fund,  to  those  entitled  in 
remainder  to  the  same.  Bouch  v.  Sproule 
(12  A.  C.  385)  distinguished.  Parkinson  v. 
^¥alker  M.  R.,  42  I.  L.  T.  R.  114 

6. Dismissal    of   petition   for   sale    on 

application  of  tenant-for-life — Consent  of  incum- 
brancers— Opposition  by  remainderman,]     Where 
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the  owner,  a  tenant-for-hfe,  with  the^  consent 
of  the  incumbrancers,  or  on  his  undertaking  to 
pay  them  ofi,  applies  to  have  a  petition  for  sale 
dismissed,  the  application  may  be  granted  not- 
withstanding the  opposition  of  the  remainder- 
man. In  re  Marquis  of  Ely's  Estate 
Ross,  J.,  [1905]  1  I.  R.  413  ;  38  I.  L.  T.  R.  49 

7. Leaseholds — Covenant  to  repair — Lia- 
bility of  equitable  tenant-for-life — Vendor  and  pur- 
chaser— Sale  by  trustee— Indemnity — Rescission.] 
As  between  the  equitable  tenant-for-life  of  lease- 
holds and  the  remainderman, the  tenant-for-life  is 
liable  for  breaches  of  the  covenant  to  repair  com- 
mitted during  the  existence  of  the  life  estate,  and 
the  liability  of  such  breaches  cannot  be  thrown 
by  the  tenants-for-life  upon  the  corpus  of  the 
estate.  Where  a  trustee  of  leaseholds  sold  the 
premises,  and  the  purchaser  covenanted  to 
indemnify  the  trustee  and  the  tenant-for-life 
against  certain  judgments  recovered  against 
the  tenant-for-life  by  the  head  landlord  in 
respect  of  breaches  of  the  covenant  to  repair 
contained  in  the  head  lease,  committed  by  the 
tenant-for-life : — Held,  that  that  was  a  circum- 
stance which  justified  a  purchaser  from  a  vendor, 
claiming  under  such  an  assignment,  in  seeking 
a  rescission  of  the  contract  and  return  of  his 
deposit.     In  re  Waldron  and  Bogue's  Contract 

Barton,  J.,  [1904]  1  I.  R.  240 

8.  — —  Lessee  of  tenant-for-life  continuing 
in  possession  after  death  of  lessor  — Payment  by 
n&xt  tenant-in-tail,  after  expiration  of  lease,  of 
interest  agreed  to  be  paid  by  the  lessor  dwring  ike 
continuance  of  the  lease.]  A  tenant-in-tail  in 
possession  of  certain  lands,  who  had  no  power 
under  the  settlement  to  create  leases  beyond 
his  own  Ufe,  leased  a  portion  of  same  to  a  lessee 
for  three  lives,  and  at  the  time  of  the  execution 
of  the  lease  received  as  security  for  the  pay- 
ment of  the  rent  an  advance  of  £50  from  the 
lessee,  the  lessor  covenanting  in  the  lease  to 
repay  the  £50  at  the  termination  of  the  lease, 
and  to  make  halt-yearly  payments  of  interest  on 
same  during  the  continuation  of  the  lease.  The 
lessor  having  died  four  years  later,  the  next 
tenant-in-tail  continued  the  lessee  in  possession 
of  the  lands,  and  for  sixty  years,  up  to  the 
present  year,  continued  to  pay  half-yearly 
interest  on  the  £50.  On  the  rental  being  settled 
in  the  Landed  Estates  Court : — Held,  that  no 
presumption  against  the  present  landlord  arose 
from  the  payment  by  him  for  sixty  years  of 
interest  on  the  £50,  and  that  the  present  tenant 
was  not  entitled  to  claim  that  the  advance  and 
debt  of  £50  should  appear  on  the  rental.  Bentley's 
Estate  ;    Ex  parte  M'Donnell 

Ross,  J.,  37  I.  L.  T.  R.  174 
9. Liability  of  tenant-for-life  in  occu- 
pation of  leaseholds  for  repairs  and  outgoings — 
Duty  of  trustees  to  keep  premises  insured.] 
Testator  directed  his  executors  and  trustees  to 
allow  his  wife,  if  she  pleased,  to  occupy  his 
house  during  her  life,  with  the  use  of  the  fur- 
niture, and  after  her  death  the  same  might  be 
sold  and  the  proceeds  divided  among  testator's 
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children : — Held,  that  the  widow  was  liable  to 
pay  all  head  rent  and  taxes  payable  in  respect 
of  the  period  during  which  she  occupied  the 
premises,  and  to  keep  them  in  such  repair  as  a 
tenant  would  be  liable  for  in  the  absence  of 
express  contract ;  and  that  it  was  the  duty  of 
the  trustees,  but  not  of  the  widow,  to  keep  the 
premises  sufficiently  insured  against  fire.  Jeune 
V.  Baring  ([1893]  1  Ch.  61)  not  followed.  King- 
ham,  deceased  ;  Kingham  v.  Kingham 

V.-C.,[1897]1I.R.170 

10. Payment  by  tenant-for-life  of  charge 

on  inheritance  —  Release  of  lands  —  Merger 
— Erroneous  belief — Presumption  of  intention  to 
keep  charge  alive — Expression  of  intention.']  A 
tenant-for-life  of  real  estate  paid  off  a  charge  on 
the  fee,  and  took  an  absolute  release  of  his  estate 
in  the  lands,  with  the  intention  of  extinguishing 
the  charge,  under  an  erroneous  beUef  that  he 
was  owner  in  fee  of  the  lands.  He  subsequently 
became  aware  that  he  was  only  teuant-for-hfe, 
and  he  consulted  his  soUcitors,  with  the  view 
(if  possible)  of  keeping  the  charge  aUve  for  his 
own  benefit,  and  a  case  was  sent  to  counsel  in 
reference  to  the  matter,  who  advised  proceedings 
in  Chancery,  which,  however,  the  tenant-for-hfe 
deoUned  to  bring.  He  made  no  mention  of  the 
charge  in  his  will.  There  was  conflicting  evidence 
as  to  various  expressions  of  his  intention, 
made  subsequent  to  the  payment  off  of  the 
charge.  After  his  death  his  executors  brought 
an  action  to  raise  the  charge  as  portion  of  his 
assets : — Held,  that,  notwithstanduig  the  release 
of  the  lands  and  the  other  circumstances  of  the 
case,  the  tenant-for-hfe  was  entitled,  on  dis- 
covering his  error,  to  keep  the  charge  alive 
against  the  inheritance,  and  that  his  subsequent 
acts  and  declarations  sufhciently  evidenced  that 
intention.     Conolly  v.   Barter 

M.  R.,  App.,  [1904]  1  I.  R.  130,  146 

11. Repairs — Specific  devise  of  leasehold 

— Covenant  to  keep  in  repair — Breach  of  covenant 
by  testatrix — Cost  of  repairs — Trustees  of  resi- 
duary estate.]  As  between  a  tenant-for-hfe  of 
a  leasehold  specifically  bequeathed,  and  the 
general  assets  of  a  testator,  there  is  no  equity 
in  favour  of  the  latter  to  throw  on  the  former 
the  obhgation  of  putting  the  leasehold  premises, 
which  were  dilapidated  at  the  time  of  the  testa- 
tor's death,  into  repair.     Brereton  v.  Day 

M.  R.,  [1895]  1 1.  R.  518 

12.  — —  Resumption  by  tenant-lor-life  of 
tenant's  holding  on  settled  lands — Land  Law 
(Ireland)  Act,  1881,  s.  21 — Payment  of  compen- 
sation by  tenant-for-life — Merger  of  tenancy — 
Equity  against  inheritance  for  compensation  paid 
— Constructive  trust — Waste — Cutting  timber — 
Registered  timber.]  A  landlord,  who  was  tenant 
for-life  of  settled  lands,  served  an  originating 
notice,  seeking  to  resume  possession  of  a  holding 
under  section  21  of  the  Land  Law  (Ireland)  Act, 
1881,  for  the  purpose  of  occupying  the  same 
as  a  residence  for  herself  and  family.  The  sum 
of  £600  was  ascertained  by  the  Land  Com- 
mission as  the  amount  of  compensation  to  be 
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paid  by  the  landlord  to  the  tenant  for  such  re- 
sumption ;  the  landlord  paid  this  sum  to  the 
tenant  and  went  into  possession  of  the  holding, 
upon  which  there  was  timber  registered  by 
the  tenant.  The  remainderman  subsequently 
brought  an  action  against  the  tenant-for-Ufe, 
seeking  to  restrain  her  from  committing  waste, 
cutting  timber,  &o.,  on  the  settled  lands.  In 
this  action  the  tenant-for-hfe  denied  committing 
the  waste,  and  by  counterclaim  sought  to  have 
the  sum  of  £600  so  paid  by  her  declared  well 
charged  on  the  inheritance  of  the  lands  of  which 
she  had  resumed  possession.  On  the  evidence 
adduced  on  behalf  of  the  plaintiff,  the  Vice- 
Chancellor  was  satisfied  that  no  waste  had  been 
committed,  and  refused  the  injunction  asked 
for  in  the  original  action.  On  the  counterclaim 
the  Vioe-Chancellor  held  that,  on  the  resump- 
tion of  the  holding,  the  defendant  did  not 
become  entitled  thereto  for  her  own  exclusive 
benefit,  but  that  a  constructive  trust  arose  in 
respect  thereof  in  favour  of  the  plaintiff,  to  the 
benefit  of  which  he  was  entitled  upon  the  terms 
of  repaying  such  proportion  of  the  compensation 
as  his  estate  in  remainder  should  fairly  bear, 
and  accordingly  that  the  plaintiff  was  put  to 
his  election  either  to  insist  on  having  the  benefit 
of  the  resumption  of  the  holding  on  paying  his 
contribution  to  it,  or  to  repudiate  it  altogether. 
Thereupon  the  plaintiff  repudiated  the  resump- 
tion of  the  holding,  and  the  Vioe-ChanceUor, 
being  of  opinion  that  under  such  circumstances, 
in  equity,  no  merger  of  the  tenant's  interest  in 
the  reversion  took  place,  held  that  the  defendant 
was  entitled  to  take  for  her  own  benefit  the 
interest  of  the  tenant  in  the  holding  so  resumed, 
with  all  rights  thereto  attaching  : — HeM,  by 
the  Court  of  Appeal  (varying  the  order  of  the 
Vioe-Chancellor),  that  the  resumption  having 
been  carried  out  under  the  provisions  of  section 
1  21  of  the  Land  Law  (Ireland)  Act,  1881,  without 
I  any  contract  between  the  tenant-for-hfe  and 
the  remainderman  regulating  their  respective 
rights,  the  tenant-for-life  was  not  entitled  to  any 
such  equity  as  that  declared  by  the  Vice-Chan- 
cellor,  or  to  any  charge  for  the  amount  of  the 
compensation  or  any  part  thereof  upon  the 
inheritance.       Martin  v.  Martin 

V.-C.,[1898]  1I.R.112,  117; 
31  r.  L.  T.  R.  103 

Acceptance  by  tenant-for-life  of  fine  for 

renewing  lease  after  time  expired 

[1900]  1  I.  R.  417,  428 
See  Landlord  and  Tenant — Lease.    48. 
— — ■  Action  by  tenant-for-life  to  recover  pos- 
session of  land — Death  of  tenant-for- 
life — Application     to     substitute     re- 
mainderman as  plaintiff 
[1899]   2  I.  R.  470  ;    33  I.  L.  T.  R.  90 
See  Practice — Parties.    5. 

■  Agreement  by   tenant-for-life   fixing  fair 

rent — Inadequacy — Fraud 
[1895]  2  I.  R.  127  ;  28  I.  L.  T.  R.  81 
See   Land   Law   Acts — Fair  Rent.    4. 
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— — -  Contract    of    letting    giving    tenant    the 
benefit  of  future  legislation 

[1899]  2  I.  R.  622  ;  32  I.  L.  T.  449 
See  Land  Law  Acts— Future  Tenant.    4. 

Creation  of  tenancy  by  tenant-for-life — 

Acceptance  of  rent  by  remainderman 

[1895]  2  I.  R.  689 

See  Land  Law  Acts — Future  Tenant.    17. 

Declaration     of     title  —  Practice  —  Land 

Judge  [1897]  1  I.  R.  318 

See    Land    Judges'    Court — Declaration 
of  Title.    2. 

Demise  for  term  of  years  and  grant  in 

fee — Clause  preservingpowers  of.  tenant- 
for-life — Construction  of  deed — Power, 
whether  released  [1897]  1 1.  R.  410, 414 

See  Mortgage  (General).    50. 

Gift  to  wife  to  be  disposed  of  as  she  thinks 

fit  amongst  children    [1895]  1  I.  R.  334 

See  Will— Estate  in  Realty.    10. 

Land  Law  (Ireland)  Acts 

See  Land  Law  Acts — Tenant-for-Life  and 
Remainderman. 

Lease  by  tenant-for-life — Continuance  on 

by  lessee— ruture  tenancy 

30  I.  L.  T.  R.  32 
See  Land  Law  Acts — Future  Tenant.    10. 

Mortgage  [1902]  1  I.  R.  299 

See  Power — Execution.    24. 

Mortgage    repayable     by    instalments  — 

Payments  by  successive  tenants-for- 
life  [1900]  1  I.  R.  298 

See  Mortgage  (General).    45. 

Mortgage   vested  in   trustees- — Power  to 

give  receipts — Statute  of  Limitations 

[1896]  1  I.  R.  590  ;  30  I.  L.  T.  R.  71 

See  Limitations,  Statute  of — Realty.    30. 

Payment  out  of  Court  to  tenant-for-life  of 

small  amount  lodged  under  Labourers 
(Ireland)  Acts  [1902]  1  I.  R.  6 

See  Lands  Clauses  Acts — Compensation. 
10. 

Payment  out  of  Court  to  tenant-for-hfe — 

Undertaking  to  expend  on  permanent 

improvements  [1903]  1  I.  R.  445 

See  Lands.Clauses  Acts— Compensation.  8. 

Payment    out    of    Court — Small    sum — 

Tenant-for-life — ^Undertaking 
[1903]  1  I.  R.  447  ;  37  I.  L.  T.  R.  173 
See  Lands  Clauses  Acts — Compensation.  9. 

Proceedings  by  tenant-for-hfe  and  trustees 

for  protection  of  estate — Charge  on 
inheritance  [1898]  1  I.  R.  123 

See  Practice — ^Costs.    47. 
Settled  Land  Acts. 

See  Settled  Land  Acts. 

Sohcitor's  hen  [1897]  1 1.  R.  415 

See  Solicitor— Lien.    19. 

Sub-letting — Consent  by  tenant-for-life 

[1896]  2  I.  R.  194  ;   [1897]  2  I.  R.  130 
See  Land  Law  Acts — Sub-Letting.    12. 

Wasting    property  —  Conversion  —  WiU — 

Construction  [1907]  1  I.  R.  32  ; 

40  I.  L.  T.  R,  38  ;   41  I.  L.  T.  R.  18 
See  Conversion.    9. 


TENANT  FROM  YEAR  TO  YEAR— Purchase  of 
holding — Registration — Effect  of 

[1910]  1 1.  R.  23 
See  Land  Re^stry.    52. 

Will — Settled   and   unsettled   property — 

Arrears  of  rent  [1909]  II.  R.  268 

See  WiU— Words.    7. 

TENANT   IN  TAIL. 

[1913]  2  I.  R.  281,  290 

See  Estate  Tail. 

— — •  Covenant  to  settle — Subsequent  disentail- 
ing deeds  to  uses  inconsistent  with 
articles — Election — Hotchpot 

[1913]  1 1.  R.  343 
See  Settlement — Construction.    27. 

Power  of  appointment — Invalid  execution 

— Possession  under  invalid  appoint- 
ment— -Tenancy  in  tail  barred  by 
Statute  of  Limitations 

[1913]  1  I.  R.  539 
See  Power — Execution.    28. 

Becovery — Resulting  use 

[1900]  1 1.  R.  178, 192 
See  Settlement — Construction.    89. 

Will— Construction  [1896]  1  I.  R.  249 

See  WUl— Estate  in  Realty.    9. 

TENANT-PURCHASER. 

Land  Law  (Ireland)  Act,  1896.  s.  iO— Tenant 
accepting  offer — Prolonged  interval  prior  to  com- 
pletion— Liability  of  tenant- purchaser  when  sued 
for  sum,  less  than  either  rent  or  interest  on  purchase 
money.]  Where  a  tenant  in  1902  accepted  the 
offer  for  sale  of  his  holding  made  by  the  Land 
Judge  under  section  40  of  the  Land  Law  (Ireland) 
Act,  1896,  and,  from  causes  for  which  the  tenant 
was  not  responsible,  the  sale  was  not  completed 
in  1909,  although  good  title  was  shown  by  the 
landlord : — Held,  by  the  Court  of  Appeal, 
affirming  the  order  of  the  King's  Bench  Division 
that  the  tenant  was  liable  to  pay  a  sum  for  which 
he  was  sued  by  civil  bill,  pursuant  to  leave  in 
that  behalf  of  the  Land  Judge,  less  than  either 
the  rent  or  interest  on  the  purchase-money, 
irrespective  of  section  35  of  the  Land  Law 
(Ireland)  Act  of  1896,  which  by  agreement  of 
counsel,  on  which  the  Court  acted,  was  assumed 
not  to  be  applicable  to  the  case.  Donaldson  & 
Browne  v.  Meredith 

K.  B.,  App.,  [1910]  2  I.  R.  626,  634 
Lands  not  yet  vested — Liability  for  drain- 
age rate  46  I.  L.  T.  39 
See  Drainage  and  Improvement  Code.    6. 

TENANT   TO    THE   PRiECIPE— Common    re- 
covery— Seisin 

[1913]  2  I.  R.  281,  290 
See  Estate  Tail. 

TENANTRY  ACT— Demand 

[1907]  1  I.  R.  258 
See  Landlord  and  Tenant—  Lease.    54. 

TENANTS  or  agents— Rated  occupiers 

47  I.  L.  T.  R.  199 
See  Parliament— Franchise.    185. 
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TENANT'S    CAPITAL— Machinery  not  erected 

or  used  for  the  production  of  motor 

power-^Method  of  valuation  of  revenue 

[1819]  2  I.  R.  56 

See  Revenue— Valuation. 


TENANTS  IN  COMMON. 

Action   by   one   against   another  for   an 

account  36  I.  L.  T.  R.  238 

See    Idmitations,    Statute    of — Peisonal 

Action.    2. 

Joint  tenants — Power  of  advancement — 

Severance  [1902]  1  I.  R.  372,  467 

See  Will — Joint  Tenancy  (and  Tenancy  in 
Common).    1. 

Of  present  tenancy — Mortgage  of  a  share- — 

Sub-division  [1901]  2  1.  R.  81  ; 

34  I.  L.  T.  R.  155 

See  Land  Law  Acts — Conjunct  Tenants.  3. 

Fair  rent  application      2  N.  I.  J.  R.  240 

See  Land  Law  Acts— Fair  Rent.    79. 

Fiduciary  relation — Graft 

[1907]  1 1.  R.  212 
See  Graft.    2. 

Marriage  articles  [1905]  1 1.  R.  465 

See  Executory  Settlement. 

Lands  subject  to  annuity  to  Irish  Land 

Commission — Jurisdiction  of  Chancery 
Division  or  County  Court  to  order  sale 
in  lieu  of  partition  without  consent 
of  Land  Commission  to  partition 

[1913]  1  I.  R.  50 

See  Partition.    1. 

— ■ —  Renewable   leasehold — Separate   fee-farm 

grant  [1901]  1  I.  R.  32 

See  Renewable  Leasehold  Conveision  Act. 

5. 

Sub-division     of     holding  —  Land     Law 

(belaud)  Act,  1896,  s.  5,  sub-s.  3 

[1899]  2  I.  R.  81,  88  ;  33  I.  L.  T.  R.  3 

See  Land  Law  Acts — Conjunct  Tenants.   4. 

— —  Substitutionary    gift — Will — Construction 

[1896]  1  I.  R.  600 

See  Will— Words.     14. 

One  sueing  for  moiety  of  rent 

3  N.  I.  J.  R.  212 
See  Landlord  and  Tenant — Rent.   20. 
— — •  Statutory  tenancy — Jurisdiction  of  Chan- 
cery Division  or  County  Court  to  order 
sale  in  lieu  of  partition  without  consent 
of  landlord  to  partition 

[1913]  1   I.  R.  321 
See  Partition.    3. 

TENDER. 

County   council — Resolution    accepting — 

Contract — Certiorari — Mandamae 

[1905]  2  I.  R.  299 
See  Practice — Certiorari.    19. 

County  Court — Lodgment 

52  I.  L.  T.  R.  133 
See  County  Court — Practice.    71. 

In  part  of  poor  rate — luhabitant  house- 

holder 

[1901]  2  I.  R.  490  ;  1  N.  I.  J.  R.  10 
See  Parliament — Franchise.    92. 


TENDER — continued. 

Maximum  licence  duty — Draft-net  for  eels 

[1906]  2  I.  R.  219,  244 
See  Fisheries  Acts.    5. 

Of  rates — Water  supply  to  dwellinghouse 

[1912]  2  I.  R.  64 
See  Water.    1. 

Payment    into     Court  —  General     Order 

XXII.,  1-.  8  [1899]  2  I.  R.  34 

See  Practice — Costs.    S4. 

Rates— Franchise  [1903]  2  I.  R.  484  ; 

3  N.  I.  J.  R.  102 
See  Parliament — Franchise.    81. 
TERM. 

Lease  for  lives  and  years — Concurrent  or 

reversionary 
[1903]  1 1.  R.  409, 412  ;  36 1.  L.  T.  R.  Ill  ; 
2  N.  I.  J.  R.  226 
See  Landlord  and  Tenant — Lease.    41. 

-  Settlement— Annuity         [1907]  1  I.  R.  24 

See  Annuity.    3. 

TERMOR — Presumption  of  fictitious  grant  in 
claim  by  termor  against  termor 
[1898]  2  I.  R.  532  ;   [1900]  2  I.  R.  664 
See  Easement.    2. 

TERRITORIAL     WATERS— By-law— Trawhng 
[1902]  2  I.  R.  1  ;  35  I.  L.  T.  R.  165 

See  Fisheries  Acts.    1. 

TEST  ACTION — What  necessary  to  constitute 
[1915]  1 1.  R.  345,  358 
See  Company — Debentures.    5 

TESTAMENTARY  CAPACITY- Deaf  and  dumb 
testator  4  N.  I.  J.  R.  164 

See  Probate  (and  Administration) — Execu- 
tion of  Will.    3. 

TESTAMENTARY  INSTRUMENT 

47  I.  L.  T.  R.  96 
See  Probate  (and  Administration) — Grant 
of  Probate,    la. 

TESTAMENTARY   PAPER. 

[1905]  2  I.  R.  612  ;  39  I.  L.  T.  204 
See  Probate  (and  Administration) — Exe- 
cution of  Will.    8. 

THEATRE — Obstruction   of  means   of  ingress 
and  egress  37  I.  L.  T.  R.  148 

See  Public  Health  Acts.    29. 


THIRD     CONVICTION 

same  year 


Publican — ^Not   within 
[1904]  2  I.  R.  51  ; 
2  N.  I.  J.  R.  151 
See  Licensing  Acts — Offences.    19. 

THIRD   COUNSEL. 

Allowance  between  party  and  party 

See  Solicitor— Bill  of  Costs.    33-36. 
Action    by   lessee   against   assignee — In- 
demnity in  respect  of  previous  action 
by  lessor — Costs  between  solicitor  and 
olien1>— Form  of  order  [1894]  1 1.  R.'153 
See  Practice — Costs.    55. 
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THIRD  COVSSEL— continued. 

■  Less  than  £50  recovered — More  than  £50 

claimed  , 

[1906]  2  I.  R.  526  ;  40  I.  L.  T.  R.  145 
.Sfee  Practice — Costs.    9. 

THIRD  PARTY. 

Indemnity  by — Action  for  breach  of  contract — 
Claim  by  the  defendant  to  be  indemnified  by  the 
third  party  against  all  liability  in  respect  of  the 
contract  or  any  breach  thereof — Judgment  for  the 
defendant  with  costs  against  the  plaintiff,]  A 
third  party  to  an  action  for  breach  of  contract, 
who  has  agreed  to  indemnify  the  defendant 
against  all  liability  in  respect  of  the  contract 
sued  on,  or  any  breach  thereof,  has  discharged 
his  obligation,  so  far  as  the  matters  at  issue  in 
the  action  are  concerned,  when  judgmentis  given 
for  the  defendant  with  costs  against  the  plaintiff, 
and  is  not  bound,  in  the  absfence  of  any  special 
contract  to  the  contrary,  to  pay  all  or  any  part 
of  the  defendant's  costs  if  he  is  unable  to  recover 
them  from  the  plaintiff.     Hiclcmanv.  Foley 

App.,39I.L.T.R.21  ;  5 N.I. J. R.  154 
See  Cases  under  Practice — Third  Party. 

Act    of,   liability  for 

37  I.  L.  T.  R.  23,  25 
See  Negligence.    1. 

Injured    by   collusive   judgment — Setting 

aside  [1905]  2  I.  R.  292  ; 

39  I.  L.  T.  R.  11  ;   5  N.  I,  J.  R.  35 
See  Practice — Judgment.    62. 

• •  Intervention  of — Proximate  cause  of  injury 

[1904]  2  I.  R.  317,  335  ; 
37  I.  L.  T.  R.  131,  254  ;  4  N.  I.  J.  R.  67 
iSee  Negligence.    14. 

■ Money  in  the  hands  of — Right  to  recover — 

Contract— Illegality  1  N.  I.  J.  R.  72 
See  Gaming  and  Wagering.    5. 

Personal  injuries  caused  byjointneghgence 

of  others  [1907]  2  I.  R.  437,  448 

See  Negligence.    45. 

Procedure — Notice     of     trial — Right     of 

third  party  to  special  jury — Discretion 
of  judge— Judicature  (Ireland)  Act, 
1877,  s.  27  (3)  46  I.  L.  T.  R.  187 

See  Practice — Third  Party  Procedure.    8. 

Rights    affected — Vendor    and    purchaser 

summons  2  N.  I.  J.  R.  106 

See  Vendor  and  Purchaser — Summons.   2. 

Right  to  sue  on  contract — Cestui  qur  trust 

1  N.  I.  J.  R.  53 
See  Contract.    32. 

THREATENED     LITIGATION  —  Vendor  and 
purchaser — ^Requisitions 

[1905]  1  I.  R.  602 
See  Vendor  and  Purchaser- Conditions  of 
Sale.    18. 

THRESHING  MACHINE— Moveable— MaUcious 
injury  to  33  I.  L.  T.  R.  81 

See  Malicious  Injury.    60. 

THROUGH   BOOKING. 

[1900]  2  I.  R.  273  :  33  I.  L.  T.  R.  112 
See  Carrier.    8. 


THROUGH   BOOKING— continiied. 

Breach  of  contract  out  of  the  jurisdiction 

[1899]  2  I.  R.  375 
See  Practice — Service.    24. 

THROUGH   CARRIAGE.  48  I.  L.  T.  127 

See  Railway — Carriage  of  Animals.    3. 

THOROUGHFARE. 

See  Highway. 

Obstruction — Racecourse 

[1899]  1 1.  R.  453 
See  Nuisance.    9. 

Pubhc — Bona  fide  traveller 

[1896]  2  I.  R.  404 
See  Licensing  Acts — Offences.    5. 


TICKET. 

Railway. 

See  Railway — Passenger. 


8-10. 


TIDAL   RIVER. 

-  Navigation— Negligence  [1898]  2  I.  R.  556 

See  Negligence.    38. 

Obstruction — Wharf — ^NegUgence 

[1904]  2  I.  R.  445,  464  ; 
38  I.  L.  T.  R.  54  ;  4  N.  I.  J.  R.  56 
See  Negligence.    53. 

TIED   HOUSE.  [1915]  II.  R.  Ill,  130 

See  Licensing  Acts — ^Transfer.    2. 

TIMBER. 

Settled  Estate — Tenant-f or -life  unimpeachable 
for  waste— Equitable  waste — Ornamental  timber — 
Bight  to  cut.]  The  plaintifi,  a  tenant-for-life, 
unimpeachable  for  waste,  applied  to  the  Court 
for  a  declaration  that  she  was  entitled  to  cut 
timber  in  certain  woods  adjoining  the  town  of 
Newcastle,  Co.  Down,  and  about  five  miles 
distant  from  the  manor  house  in  Castlewellan, 
and  also  in  woods  adjoining  Castlewellan: — 
Held,  having  regard  to  the  dealings  of  the  settlor 
and  former  owners  in  relation  to  woods  on  the 
estate,  that  the  timber  was  not  ornamental 
within  the  meaning  of  the  rule  of  law  which 
prevents  a  tenant-forhfe  unimpeachable  for 
waste  from  cutting  ornamental  timber,  and  that 
the  plaintiff  was  entitled  to  out  and  dispose  of 
the  timber  and  to  retain  the  proceeds  for  her  own 
use.     AnnesleyY.  Annesley 

Ch.  Div.,  52  I.  L.  T.  R.  189 

Chaining  and  rafting  of — Expenses   of — 

Charter-party  [1903]  2  I.  R.  657 

See  Ship — Charter-party.    1. 

Reservation  in  lease — Fee-farm  grant 

36  I.  L.  T.  R.  14  ;   2  N.  I.  J.  R.  127 
See  Landlord  and  Tenant — Lease    55. 

Reservation   to  lessor — ^Implied  right  to 

enter     and    remove — Compensation — 
Statutory  tenancy      [1895]  2  I.  R.  452 
See   Land   Law   Acts — Statutory   Condi- 
tions.   10 

Sale  of — Subsequent  Land  Judge's  con- 

veyance— Purchaser  with  notice 

[1901]  1  I.  R.  122 
See  Land  Judges'  Court — Conveyance.   2. 
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T  1MB  ER — continued. 

■  Sale   of  stauding^ — Breach  of   contract — 

Damages  [1899]  1 1.  R.  79 

See  Damages.    8. 

Trees — Cutting  of,  by  tenant 

31 1.  L.  T.  R.  124 
See  Waste.    2. 

TIME. 

See  Cases  under  Practice — Time. 

Action    under    Lord    Campbell's    Act — • 

Public    Authorities    Protection    Act, 
s.  1  (a)  [1808]  2  I.  R.  34  ; 

41 1.  L.  T.  R.  238 
See  Negligence.    44. 

Application  to  vary  rentcharge — Quarter 

Sessions  commencing  in  November 

[1897]  2  I.  R.  606 

See  Tithe  Rentcharge— Variation.    12. 

— — ■  Appointment  of  arbitrator — Public  Health 

Act,  1878,  s.  217    [1909]  2  I.  R.  30,40  ; 

42I.L.T.  R.241,  273 

See  Public  Health  Acts.    3. 

Claim    to    be    made    within    specified — 

Reasonableness  of  condition  as  to 
[1903]  2  I.  R.  5  ;  37  I.  L.  T.  R.  23,  note 
See  Railway — Carriage  of  Goods.    10. 

Close  season  for  trout — 5  &  6  Vict.,  o.  106, 

S3.  30,  36  [1897]  2  I.  R.  290  ; 

31  I.  L.  T.  R.  113 

See  Fisheries  Acts.    22. 

— ■ —  Compulsory  purchase — "Special  Act" — 

Lands    Clauses    Act — Military    Lands 

Act,  1892  [1899]  1  I.  R.  87 

See    Lands    Clauses    Acts — Compulsory 

Powers.    8. 

■r Computation — ^Months,  whether  lunar  or 

calendar  [1907]  2  I.  R.  660,  669  ; 

41  I.  L.  T.  R.  137,  204 

See  Landlord  and  Tenant — Surrender.    3. 

Conditions  of  sale — Objection 

[1895]  1 1.  R.  288, 296  ;  29  I.  L.  T.  252 
See  Land  Registry.    35. 

Contingent  legacy 

[1896]  1  1.  R.  295,  301 
See  Will — Death  Coupled  with  Contin- 
gency.    9. 
— —  Defence  after  time  expired 

16  I.  C.  L.  R.  App.  iii. 
See  Practice — Pleading.    1. 

Delivery  of  abstract  and  requisitions — 

"  Immediately  "       [1908]  1  I.  R.  213  ; 
42  I.  L.  T.  R.  78 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    24. 

Delivery  of  goods — Implied  contract 

17  I.  C.  L.  R.  87 
See  Railway — Carriage  of  Goods.    4. 

■  Election     petition — ^Alleged     premature- 

ness— Waiver     [1909]  2  I.  R.  90, 103  ; 
431.  L.T.  R.5 
See  Election  Petition.    1. 

Enlargement  of,  to  appeal 

[1913]  2  L  R.  250 
See  Practice — Appeal.    4. 

Extension  of,  for  appeal     1  I.  N.  J.  R.  11 

See  Practice — Appeal.    7. 


TIME — continued. 

■  Extension  of,   for   appeal — Misappreheti- 

sion  of  fact— Workmen's  Compensation 
Act  46  I.  L.  T,  R.  61 

See  Practice — Appeal.    5. 

Extension  of,  for  making  award 

[1909]  2  I.  R.  30,  40  ;  42  I.  L.  T.  R.  241,  273 
See  Public  Health  Acts.    3. 

Extension    of,    no    waiver    of    right    to 

security  for  costs     16  I.  C.  L.  R.App.  i. 
See  Practice— Security  for  Costs.    17. 

•  For   ascertaining   value    of   contributory 

lots — Salvage  payment 

[1904]  1  I.  R.  341 

See  Contribution.    2. 

— ■ —  For  proceedings  by  loan  fund  society  on 

promissory  note         [1904]  2  I.  R.  18  ; 

37  I.  L.  T.  R.  150 

See  Loan  Fund  Society.    18. 

For  raising  charge — -Will — Construction 

[1897]  1  I.  R.  343 
See  Will— Condition.    11. 

For  service  of  notice  for  renewal  of  beer 

dealer's  or  spirit  grocer's  licence 
[1904]  2  I.  R.  190  ;  37  I.  L.  T.  R.  250 
See    Licensing    Acts — Licensing    Certifi- 
cate.   70. 
— ■ — ■  For  surrender  by  middleman — Reduction 
of  rent — Land  Law  Act,  1887,  s.  8 
[1904]  2  I.  R.  147, 165  ;  38  I.  L.  T.  R.  9 
See  Landlord  and  Tenant — Surrender.   5. 
•"  Hereafter  may  marry" — ^Will — ^Repub- 
lication by  codicil — Eifect  of 

[1895]  1 1.  R.  346 
See  Will — Republication.    1. 

Lapse  of — Following  assets — Laches 

[1904]  1  I.  R.  388 
See  Following  Assets.    1. 
— — -  Lapse  of — Lost  grant — Presumption 

[1904]  1  LR.474.480;38I.L.T.R.105,139 
See  Lost  Grant.    2. 

Lapse  of  seven  years  from  Civil  Bill  decree 

[1904]  2  I.  R.  522  ;  37  I.  L.  T.  R.  237 
See  County  Court — Decree.    1. 
— — •  Licence  to  use  fixed  net — Calendar  year — 
11  &  12  Vict.,  c.  92,  ss.  22,  28 

[1897]  2  I.  R.  292 
See  Fisheries  Acts.    15. 

Limiting — Order  of  Justices  for  entry  on 

land — Road  contractor 

[1908]  2  I.  R.  1 ;  40  I.  L.  T.  R.  120 
See  Local  Government — Roads.    20. 
— ■ — ■  Lodgment  of  fair  rent  agreements  after 
one  month  [1899]  2  I.  R.  557 

See  Land  Law  Acts — Fair  Rent.    9. 

Lodgment  of  notice  of  County  Court  appeal 

401.  L.T.  R.  13 
See  County  Court — Appeal.    13. 

Loss  of — Medical  officer — Examination  of 

lunatic — Order  of  Justices 

[1908]  2  I.  R.  15 
See  Lunatic.    S. 
— - —  Notice  of  appeal — Interlocutory  order — 
Vendor  and  Purchaser  Act 

[1899]  1  I.  R.  113, 118 
See  Practice — Appeal.    15. 
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TIME— contimied. 

— ^  Notice  of  County  Court  appeal — Length  of 
notice— Sunday  40  I.  L.  T.  R.  188 

iSfee  County  Court — Appeal.    11. 

Notice  of  motion  to  remit — Acceptance  of 

service  of  writ  by  solicitor 

[19091  2  I.  R.  760 
See  Practice— Remitting.    7. 

Payment  of  legacy — Interest 

[1907]  1  I.  R.  65 
See  Interest  on  Money.    4. 

Recovery  of  penalty — ^Fishery  Acts 

[1896]  2  I.  R.  93 
See  Fisheries  Acts.    25. 
Road  contract — ^Presentment — Period  in- 
complete [1895]  2  I.  R.  158. 493  ; 
28  I.  L.  T.  R.  149 
See  Local  Government — Roads.    3. 

Sale  of  holding  by  Land  Commission — 

Subdivision  [1901]  1  I.  R.  163 

See  Land  Law  Acts — ^Subdivision. 

Statute  of  Limitations     [1908]  1  I.  R.  503 

See    Limitations,    Statute    of— Personal 

Action.    10. 

—  —  Summons  for  seed  rate    [1895]  2  I.  R.  449 

<Sfee  Seed  Potatoes  Supply  (Ireland)  Act, 
1890. 
— ■ —  Term  to  secure  portions — Expiration  of 

[1899]  1  I.  R.  96 
See  Settlement — Construction.    32. 

User  of  pastoral  with  another  holding — 

Land  Law  (Ireland)  Act,  1806,  s.  5, 
(o)(ii.)  [1900]  2  I.  R.  417,  422  ; 

341.  L.  T.  R.37 
See  Land  Law  Acts— Character  of  Hold- 
ing.   70. 

Vacation — Medical  officer  of  dispensary 

[1900]  2  I.  R.  547  ;  34  I.  L.  T.  R.  124 
See  Local  Gavernment — Medical  Officer. 
14. 

Vesting  [1906]  1  I.  R.  333,  353 

See  Will— Vesting.    11. 

TIPPLING   ACTS. 

■  Consideration  for  mortgage  partly  avoided 

by  [1901]  1 1.  R.  239  ;1  N.I,  J.R.I 
See  Mortgage  (General).    11. 

— —  Drink  as  part  of  consideration  for  mortgage 

33I.L.T.R,59 
See  Mortgage  (General).    12. 


TITHE   RENTCHARGE. 

Deduction  fbom    - 
Liability  to  - 
Redempton 
Variation 


Col. 
2463 
2464 
2467 
2467 


TITHE  RENTCHARGE— DEDUCTION  FROM. 

1. Poor-rate  — 1   &    2    Vict.,    c.    56, 

s.  76—61  <fc  62  Vict.,  c.  37.]  (1)  Notwith- 
standing the  relief  granted  to  the  payer  of  tithe 
rentcharge  by  the  Local  Government  (Ireland) 
Act,  1898,  in  providing  that  the  half  poor-rate 
is  not  in  the  future  to  be  deducted  from  rent 
paid  to  him,  he  can  still,  under  1  &  2  Vict., 
c.  56,  s.  76,  dedact  the  whole  of  the  poor-rate 
when  paying  tithe  rentcharge  to  the   owner 


TITHE    RENTCHARGE— DEDUCTION     FROM 

— continued. 
thereof.  (2)  In  case  of  the  redemption  of  tithe 
rentcharge,  where  an  estate  is  sold  to  tenants 
in  the  Laad  Judges'  Court,  that  Court  is  the 
proper  tribunal  to  fix  the  redemption  price. 
In  re  Mundy's  Estate  ;  Holford,  Petitioner 
Ross,  J.,  [1899]  1 1.  R.  191 ;  33  I,  L.  T.  R.  8 

2. Poor-rate- 1  <fc  2  Vict.,  c.  56,  «.  76— 

Local  Government  Act,  1898  (61  &  62  Vict,  c.  37), 
s.  54.]  The  owner  of  tithe  rentcharge  is  not 
entitled  to  claim  payment  without  deduction 
of  poor-rate.     In  re  Duggan's  Estate 

App.,  [1900]  1  I.  R.  68  ;  34  I.  L.  T.  R.  4 

TITHE  RENTCHARGE— U ABILITY  TO. 
1. Charge  on  "  perpetual  estate,"  not  on 

fee-simple— 1  &  2  Vict.,  c.  100,  ss.  7,  9.]  Tithe 
rentcharge  is  a  burden  on  the  first  estate  of 
inheritance,  or  the  first  perpetual  estate  equiva- 
lent thereto,  and  not  on  the  fee-simple  of  the 
lands,  unless  the  fee- simple  is  or  becomes  the 
first  estate  of  inheritance.  Accordingly,  where 
the  owner  of  a  lease  for  lives  renewable  for  ever, 
who,  as  owner  of  an  estate  equivalent  to  a  per- 
petual estate,  was  liable  to  pay  the  tithe  rent- 
charge,  assigned  his  interest  to  a  pauper  in  order 
to  avoid  liability  to  future  rent,  and  default  was 
made  in  payment  of  the  tithe  rentcharge  by  the 
assignee,  it  was  held  by  the  Court  of  Appeal, 
affirming  the  decision  of  the  Master  of  the  Bolls, 
that  the  arrears  of  the  rentcharge  could  not  be 
recovered  from  the  owner  in  fee.  Irish  Land 
Commission  v.  Annesley 

M.  R.,  [1903]  1 1.  R.  429  ;  37 1.  L.  T.  R.  128  ; 
App.,  [1904]  1 1.  R.  272 

2. Fee-farm  grant — Redemption-of  Kent 

Act — Fair  rent,]  The  liability  of  a  grantee 
under  a  fee-farm  grant  to  pay  tithe  rentcharge 
is  not  altered  by  an  order  fixing  a  fair  rent  under 
the  Redemption  of  Rent  (Ireland)  Act,  1891. 
In  re  Ru.tlledge' s  Estate 

Monroe,  J.,  [1895]  1 1.  R.  328 

3. Fee-farm  grant — Redemption  o/  Rent 

Act,  1891 — Liability  of  tenant  after  fair  rent  fixed.] 
The  grantee  or  tenant  under  a  fee-farm  grant, 
after  an  order  under  the  Redemption  of  Rent 
Act,  1891,  fixing  a  fair  rent  upon  his  holding, 
still  remains  liable  to  tithe  rentcharge.  In  re 
Sitttledge's  Estate  ([1895]  I.  R.  328)  followed. 
Irish  Land  Commission  v.  Magorian  and  others 
Q.  B.,  [1901]  2  I.  R.  445  ;  1  N.  I.  J.  R.  54 

4.  — —  Fee-farm  grant  since  January  1, 
1861— ^stote  of  inheritance — 23  dk  24  Vict.,  c. 
154,  s.  3—2  <fc  3  Wm.  IV.,  c.  119,  ss.  12,  13.] 
A  grant  of  lauds  in  fee-farm,  granted  since 
January  1st,  1861,  is  not  a  letting,  setting,  or 
demise  of  land  within  the  meaning  of  2  &  3 
Wm.  IV.,  0.  119,  s.  13,  and  there  is  no  estate  of 
inheritance  remaining  in  a  grantor  thereof  such 
as  to  be  liable  for  the  payment  of  tithes.  Irish 
Land  Commission  v.  Holmes 

Q.  B.,  32  I.  L.  T.  R.  85 

5. First  estate  of  inheritance- ieose  for 

lives  renewable  for  ever  made  in  1851 — Payment 
by  owner  in  fee — Dispossession  or  discontinuance 
of  receipt — Statute  of  Limitations.]    An  owner  in 
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fee-simple,  by  deed  dated  the  17th  September, 
1851,  purported  to  demise  certain  lands  for  lives 
renewable  for  ever.  Notwthstanding  this  deed 
the  owner  in  fee  paid  the  tithe  rentcharge  up  to 
the  1st  November,  1886.  In  an  action  for 
subsequent  tithe  rentcharge  against  the  person 
entitled  to  the  estate  created  by  the  deed  of 
1851,  of  which,  up  to  1886,  the  owners  of  the 
tithe  rentcharge  had  no  notice  : — Held,  1st,  that 
the  defendant  was  the  owner  of  the  first  estate 
of  inheritance  in  the  land's  so  as  to  render  him 
liable  to  pay  the  tithe  rentcharge ;  2ndly,  that 
the  tithe  rentcharge  was  not  barred  by  any 
Statute  of  Limitations.  Adnam  v.  Earl  of 
Sandwich  (2  Q.  B.  D.  485)  followed.  Irish  Land 
Commission  v.  White      Ex.,  [1896]  2  I.  R.  410  ; 

30I.L.T.  R.97 

6. Lands   subject   to    tithe   rentcharge 

sold  to  different  purchasers  in  severalty— 2  <£: 
3  Wm.  IV.,  c.  119—1  <fc  2  Vict.,  c.  109—Mxtent 
of  liability  —  Arrears   recoverable  —  Infancy  — 
Statute  of  Limitations — Common  Law  Procedure 
Act,  1853,  s.  20 — 'Vesting  order — Mis-statement — 
Indemnity— Irish  Land  Commission — 44  (fc  45 
Vict.  c.  71,  «.  2.]     On  the  24th  of  November, 
1823,  a  statutable  composition  for  all  tithes 
payable  out  of  certain  tithable  lands  was  fixed  ; 
and  this  composition  was  afterwards  assessed 
and  applotted  on  each  parcel  of  the  tithable 
lands.     One-third  of  the  amount  assessed  and 
applotted  on  the  glebe  lands  of  the  parish  of  D. 
(portion  of  the  tithable  lauds)  was  payable  by 
the  vicar  of  the  parish  to  the  predecessors  in 
title  of  the  father  of  the  plaintiff.      Under  the 
Tithe  Rentcharge  Act  the  glebe  lands  of  the 
parish  of  D.  became  liable  to  and  chargeable 
with  the  annual  payment  of  a  tithe  rentcharge 
of  £8  13s.  Id.,  which  represented  the  vicarial 
tithe,  the  right  to  which  became  vested  in  the 
father  of  the  plaintiff,  and  was  duly  paid  to 
him  by  the  vicar  of  the  parish  up  to  1869,  and 
afterwards   by  the   Commissioners   of  Church 
Temporalities  (in  whom  the  glebe  lands  were 
then  vested)  until  1876.     On  his  father's  death 
in  1876  the  vicarial  tithe  vested  in  the  trustees 
of  his  will  in  trust  for  the  plaintiff,  who  was  a 
minor.     The  tithe  rentcharge  was  paid  to  the 
trustees  of  the  will  up  to  and  ending  the  1st  of 
November,  1877,  since  which  date  no  further 
payment  was  made.     In  1878  each  of  the  defen- 
dants became  entitled  to  an  estate  or  interest  in 
the  glebe  lands  equivalent  to  a  perpetual  estate 
pr  interest  as  defined  by  1  &  2  Vict.,  o.  109,  and 
each  of  them  held  a  portion  of  the  lands  in 
severalty.     The  plaintiff  attained  age  in  1891, 
and  in   1894  instituted  an  action  against  the 
defendants,  claiming  sixteen  years'  arrears  of 
tithe  rentcharge,  and  a  declaration  that  the 
entire  rentcharge  and  the  arrears  thereof  were 
well  charged  on  the  glebe  lands  of  the  parish 
of  D.  and  upon  all  the  estate  and  interest  of  the 
defendants  in  the  lands : — Held  (by  the  Court  of 
Appeal,  aflSrming  the  decision  of  the  Master  of 
the  Rolls),  that  the  plaintiff  was  entitled  to  one 
tithe  rentcharge  out  of  the  lands,  and  that  he 
was  not  bound  to  look  to  each  separate  holder 
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of  a  part  of  the  lands  to  ascertain  the  amount 
payable  out  of  each  portion,  or  to  proceed 
against  the  separate  holders  for  several  rent- 
charges,  but  that  only  six  years'  arrears  of  the 
tithe  rentcharge  was  recoverable  by  the  plaintiff. 
By  vesting  order,  dated  1878,  the  Commissioners 
of  Church  Temporalities  vested  a  portion  of  the 
glebe  lands  in  the  defendants,  the  Representative 
Church  Body.  The  vesting  order  stated  that 
the  part  of  the  glebe  lands  conveyed  was  liable 
to  six  shillings  tithe  rentcharge.  In  1885  some 
correspondence  took  place  between  the  Repre- 
sentative Church  Body  and  the  Irish  Land 
Commission  (as  representing  the  Church  Tem- 
poralities Commissioners)  as  regards  the  fact 
that  the  lands  were  charged  with  tithe  rentcharge 
exceeding  the  amount  mentioned  in  the  vesting 
order,  but  no  further  steps  were  taken  in  re- 
ference to  the  matter  until  1894,  when,  in  the 
action  brought  by  the  plaintiff,  a  third  party 
notice  was  served  by  the  Representative  Church 
Body  on  the  Land  Commission  claiming  in- 
demnity from  them  against  payment  of  any  sum 
in  excess  of  the  six  shillings  mentioned  in  the 
vesting  order.  Held,  by  the  Court  of  Appeal 
(reversing  the  decision  of  the  Master  of  the 
Rolls),  that  the  Irish  Land  Commission  were 
bound  to  indemnity  the  Representative  Church 
body  against  payment  of  any  tithe  rentcharge 
in  excess  of  six  shillings  per  annum.  ConoUy  v. 
Gorman  M,  R.,  App.,  [1898]  1  I.  R.  20,  42  ; 
30  I,  L.  T.  R.  109, 114 

7. Liability   of  tenant   after   fair  rent 

tixei— Redemption  of  Bent  Act,  1891.]  The 
grantee  or  tenant  under  a  fee-farm  grant,  after 
an  order  under  the  Redemption  of  Rent  Act, 
1891,  fixing  a  fair  rent  upon  his  holding,  stil) 
remains  liable  to  tithe  rentcharge.  The  Irish 
Land  Commission  v.  Magorian  ([1901]  2  I.  R. 
445)  approved.  IrishLandCommissionv.  Brown 
App.,  [1904]  2  I.  R.  200  ;  36  I.  L.  T.  R.  226 ; 
37  I.  L.  T.  R.  128  ;   3  N.  L  J.  R.  171 

8. -"Perpetual    estate    or    interest"— 

Lessee  for  lives  renewahle  for  ever  continuing  in 
possession  after  death  of  cestui  gue  vies — 1  tfc  2 
Vict.,  c.  109,  ss.  7,  8.]  A  lessee  under  a  lease 
for  lives  renewable  for  ever,  continuing  in  pos- 
session after  the  lives  named  in  the  lease  have 
been  allowed  to  drop  without  renewal,  but  still 
possessing  the  right  to  renew,  is  an  owner  of  a 
"  perpetual  estate  or  interest,"  within  1  &  2 
Vict.,  0.  109,  ss.  7,  8,  and  he,  not  his  lessor,  is 
liable  to  tithe  rentcharge  under  that  section. 
Henderson  v.  Dean  of  Londonderry  (2  Cr.  &  Dix. 
494)  followed.  Irish  Land  Commission  v. 
Rowntree  Gibson,  J.,  [1896]  2 1.  R.  442 

9. "Persons  liable  to  ^ay"— Merging 

order— Irish  Church  Act,  1869  (32  tfc  33  Vict., 
c.  42),  s.  32 — Undertaking  landlord — Stanley's 
Act  (2  cfc  3  Wm.  IV.,  c.  119),  ss.  17  and  24— 
Recovery  of  sum  equal  to  amount  of  rentcharge 
from  tenant,  as  rent — Tithe  Rentcharge  {Ireland) 
Act,  1838  (1  ofc  2  Vict.,  c.  109),  ss.  7  and  10.]  A 
vendor  entered  into  an  agreement  with  a  tenant 
for  the  sale  of  his  holding  under  the  Land  Pur- 
chase Acts.   In  the'agreement  it  was  stated  that 
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the  tenant  held  at  a  rent  of  £54,  payable  under 
a  fee-farm  grant,  dated  1837,  being  the  sum  of 
£49  63.  8d.,  rent  reserved  by  aaid  grant,  nil 
£4  13s.  4d.  added  to  said  rent  under  the  pro- 
Visions  of  1  &  2  Vict.,  0.  109,  s.  10.  It  ap- 
peared that  the  sum  of  £54  had  been  paid  since 
the  time  of  said  fee-farm  grant  by  thetenant  and 
his  predecessors.  Thetitherentchargeinrespect 
of  the  vendor's  whole  estate,  including  the  tithe 
rentoharge  payable  in  respect  of  the  lands  com- 
prised in  said  holding,  had  been  paid  by  the 
predeoessorsin  title  of  the  vendor  up  to  1872.  In 
that  year  the  predecessor  in  title  of  the  vendor, 
»s  the  person  liable  to  pay  the  tithe  rentcharge, 
applied  to  the  Commissioners  of  Church  Tempo- 
ralities to  purchase  up  the  tithe  rentcharge  pay- 
able in  respect  of  his  whole  estate,  and  to  pay  the 
purchase-money  by  instalments.  A  merging 
order  was  duly  made  pursuant  to  section  32  of 
32  &  33  Vict.,  c.  42,  and  the  instalments  were 
declared  charged  on  the  lands.  The  instalments 
had  since  been  paid  by  the  vendor  and  his  pre- 
decessors in  title,  and  the  last  would  have  been 
paid  off  a  few  years  hence ; — Held,  that  thefaots 
of  the  case  were  consistent  only  with  the  view 
that  the  predecessor  in  title  of  the  vendor 
became  an  undertaking  landlord  within  section 
17  of  2  &  3  Wm.  IV.,  0.  119,  and  that  by  virtue 
of  the  fee-farm  grant  of  1837,  and  section  10  of 
1  &  2  Vict.,  0.  109,  the  tenant  and  his  prede- 
cessors became  Uable  to  pay  the  £4  13s.  4d.  as 
rent  in  perpetuity.  In  re  Delap's  Estate 
Wylie,  J.,  [1912]  1 1.  R.  298  ;  46 1.  L.  T.  R.  167 
10.  — —  Several  denominations  ol  land  — 
Liability  of  one  for  whole  rentcharge.']  A  rent- 
charge  which  is  charged  upon  several  different 
denominations  of  land  is,  where  there  has  been 
no  apportionment  thereof,  nevertheless,  payable 
in  full  by  the  person  in  occupation  of  any  one 
of  them.     Irish  Land  Commission  v.  Kelly 

Cir.  Cas.,  Madden,  J.,  34  I.  L.  T.  R.  203 

TITHE   RENTCHARGE -REDEMPTION. 

Impiopriate  tithe  rentcharge  —  Redemption 
price — Principles  on  which  to  he  assessed — 
Judicial  Commissioner — Appeal  from — Juris- 
diction—Irish Land  Act,  1903  (3  Edw.  VII., 
c.  37),  s.  24  (6)  and  (13).]  The  Court  of  Appeal 
has  jurisdiction,  under  section  24  (6)  and  (13) 
to  the  Irish  Laud  Act,  of  1903  to  hear  an  appeal 
from  a  Judicial  Commissioner,  as  to  the  redemp- 
tion price  of  impropriate  tithe  rentcharge.  In 
ascertaining  the  price  at  which  such  tithe  rent- 
charge  ought  to  be  redeemed,  the  Court  ought 
to  take  into  account,  with  other  circumstances, 
(a)  the  value  of  ecclesiastical  tithe  rentcharges, 
(6)  the  value  of  money,  and  (c)  the  element  of 
compulsory  purchase.    In  re  Kemmis'  Estate 

Meredltli,  J.,  App.,  [1904]  1  I.  R.  496,  500  ; 
38  I.  L.  T.  R.  241 

TITHE  RENTCHARGE— VARIATION. 

1. Action   to   recover,   where  illegally 

varied  —  Estoppel  —  Certiorari  —  Judgment  — 
Application  to  quash  order  of  inferior  Court  re- 
fused— Orounds  of  decision  different — Mistake  of 


TITHE    RENTCHARGE— VARIATION— COB. 

law.]  Prior  to  December,  1889,  the  plaintiff  was 
entitled  to  receive  from  the  defendant  a  tithe 
rentoharge  of  £4  Is.  5d.  per  annum  out  of  the 
lands  of  B.,  in  the  County  of  Limerick.  In 
December,  1889,  the  defendant  applied  to  the 
Chairman  and  Justices  of  the  county  to  vary 
this  tithe  rentcharge,  and  by  order  of  Quarter 
Sessions,  dated  30th  December,  1889,  it  was 
reduced  to  £1  19s.  Id.  The  plaintiff  then 
obtained  from  the  Queen's  Bench  Division  a 
conditional  order  for  a  writ  of  certiorari  to 
quash  the  order  of  the  Quarter  Sessions ;  but 
on  the  15th  May,  1890,  on  causeshown,  the  con- 
ditional order  was  discharged.  From  May, 
1890,  until  the  decision  of  the  Court  of  Appeal 
in  Regina  {Metge)  v.  Justices  of  Meath  ([1898] 
2  I.  R.  592),  on  the  28th  January,  1898,  the 
defendant  paid  to  the  plaintiff,  and  the  plaintiff 
accepted  from  him,  tithe  rentcharge  at  the 
rate  of  £1  19s.  Id.  It  was  admitted  that  the 
Dublin  Gazette  did  not  from  1887  to  1889  contain 
any  publication  of  the  average  prices  of  corn, 
but  the  absence  of  such  publication  was  not  the 
ground  upon  which  the  order  reducing  the  tithe 
rentcharge  had  been  impeached.  After  the 
decision  of  Metge's  Case  the  plaintiff  sued  the 
defendant  to  recover  the  difference  between 
£4  Is.  5d.,  and  £1  19s.  Id.,  for  the  years  from 
1890  to  1898.  On  a  case  stated:— HeW 
(affirming  the  decision  of  the  Queen's  Bench 
Division),  (1 )  that  the  plaintiff  was  not  estopped 
by  the  order  of  the  Queen's  Bench  Division  of 
the  15th  May,  1890,  from  alleging  that  the  order 
of  the  30th  December,  1889,  was  bad ;  and 
(2)  that  the  plaintiff  was  entitled  to  recover  six 
years  of  the  arrears  which  had  accrued  prior  to 
the  commencement  of  the  suit,  O'Orady  v. 
Synan  Q.  B.,  App.,  [1900]  2  I.  R.  602,  610  ; 
34 1.  L.  T.  R.  129, 130 

2. Action   to   recover   where   illegally 

varied — Order  of  Justices  at  Quarter  Sessions — 
Average  price  of  corn.']  Where  an  order  has  been 
made  by  Justices  at  Quarter  Sessions,  without 
jurisdiction,  varying  tithe  rentcharge,  the  tithe 
owner  can  recover  the  original  and  unvaried 
amount  in  a  collateral  proceeding,  notwith- 
standing the  fact  that  the  order  of  the  Justices 
has  not  been  quashed  on  certiorari.  R.  (Metge) 
V.  J  J.  of  Meath  ([1898]  2  I.  R.  592,  624; 
32  I.  L.  T.  R.  97)  followed.  Blackburne  v. 
Oernon        N.  P.,  Murphy,  J.,  33  I.  L.  T.  R.  119 

3. Application    "  by    three    or    more 

persons"  to  vary — Application  by  two  in- 
dividuals,  one  of  them  applying  as  trustee  of 
certain  lands,  and  also  as  beneficial  owner  of  other 
lands — "The  corn  principally  grown" — Order 
based  on  price  of  wheat  and  oats  taken  together — 
Posting  of  statutory  notices — Form  of  order — 
4  Geo.  IV.,  c.  99  s.  43—1  &  2  Vict.,  c.  109, 
s.  ^2— Jurisdiction  of  Justices — Order  drawn  up 
and  signed,  subsequently  to  the  hearing  and  with- 
out adjournment,  out  of  Quarter  Sessions.]  An 
application  to  vary  a  tithe  rentcharge  on  notice 
signed  by  two  individuals — one  of  them  signing 
twice,  once  "  as  trustee  for  X.  Y."  of  certain 
lands,  and  againi  n  his  personal  capacity  as 
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■  ijeneficial  owner  of  other  lands  within  the  parish 
liable  to  the  charge— is  not  an  application  by 
■"  three  or  more  persons  "  within  1  &  2  Vict., 
«.  109,  s.  32  ;  and  a  writ  of  certiorari  was  issued 
accordingly   to    quash    an    order    of    Quarter 
Sessions  founded  thereon,  varying  such  tithe 
rentcharge,  the  Justices  having  had  no  juris- 
diction to  enter  upon  the  inquiry  in  the  absence 
■of  due  notice  as  required  by  the  statute.    Per 
O'Brien  J.  :    Where  the  certificate  of  composi- 
tion is  silent  as  to  the  species  of  corn  on  which 
it  is  based,  it  is  competent  to  the  Justices,  on 
proper  evidence,  to  vary  tithe  rentcharge  on 
the  basis  of  more  than  one  species — e.g.,  "  wheat 
and  oats,  as  being  the  corn  principally  grown 
in  the  county;"  and  (the  measure  of  these 
differing)  the  computation  should  be  made  on 
the   average  price  of    the   barrel,   as   a  unit. 
Justices  at  Quarter  Sessions  having  heard  an 
application  to  vary  tithe  rentcharge,  ruled  that 
"the  applicants  were  entitled  to  an  order  reducing 
the  charge  on  a  certain  basis  of  calculation,  and 
(but  without  any  order  of  adjournment)  direc- 
ted that  a  draft  order  should  be  prepared  by  the 
applicants  and  submitted  to  them,  and  that  the 
Clerk  of  the  Peace  should  make  the  necessary 
calculations  to   ascertain   the   amount  of   the 
reduction ;    and  subsequently,  when  the  order 
had  been  so  made  up,  signedsame  out  of  Quarter 
Sessions,  though  dated  as  of  the  day  of  the  hear- 
ing : — Held,  per  O'Brien,  Holmes,  and  Gibson, 
JJ.,  that  the  terms  of  the  order  and  the  amount 
of  the  variation  not  having  been  publicly  ascer- 
tained and  declared  at  the  Sessions,  or  at  an 
adjournment  thereof,  the  order  was  bad,  and 
should   be  quashed.     B.  (O'Ferral)  v.  Justices 
nfthe  County  MeMh  Q.  B.,  [1896]  2  I.  R.  1 

4. •'  Average  price  of  eorn,"  omission 

to  publish  In ' '  Dublin  Gazette  " — Certiorari — 1  <Se 
•2  FtcJ.,c.  109, «.  32.]  The  Dtiblin  Gazette  having 
ceased  to  publish  the  average  prices  of  corn  since 
September  1,  188T -.—Held,  by  Sir  P.  O'Brien, 
Ir.C.J.,  and  PaUes,  C.B.  (diss.  O'Brien  and 
Johnson,  JJ.),  and,  on  appeal,  by  the  Court  of 
Appeal,  that  Justices  at  Quarter  Sessions  are 
without  jurisdiction  to  vary  tithe  rentcharge. 
B.  (Melge)  v.  Justices  of  Meath 

Q.  B.,  App.,  [1898]  2  I.  R.  592,  624  ; 
32 1.  L.  T.  R.  97 

5. "  Corn    principally    grown    in    the 

county " — Certificate  of  tithe  composition  not 
staling  the  species  of  com  principally  grown — 
Order  of  Quarter  Sessions  varying  the  tithe  rent- 
charge  on  the  price  of  wheat  and  oats  together — 
i  Geo.  IV.,  c.  99,  ss.  25,  43—1  &  2  Vict.,  c.  109, 
s.  32.]  Where  the  original  certificate  of  tithe 
composition  does  not  state  "the  average  price 
of  wheat  or  oats  "  (whichever  of  the  two  the 
Commissioners  shall  consider  as  the  "corn 
principally  grown  in  the  county")  for  the  pre- 
scribed period,  the  Justices  at  Quarter  Sessions, 
on  an  application  to  vary  the  tithe  rentcharge, 
shduld  inquire  into  and  determine  the  question 
which  of  the  two  species  of  corn — wheat  or 
■o  ats — was  the  corn  then  principally  grown  in  the 
«ounty,  and  proceed  thereon  in  their  compu- 
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tation  of  average  prices  for  the  purposes  of  the 
appUcation  before  them.  B.  (Watsh  and 
Everard)  v.  Justices  of  Co.  Oavan 

Q.  B.,  [1897]  2 1.  R.  271 

6. "  Corn    principally    grown    in    the 

county" — Certificate  of  tithe  composition  stating 
"  wheat  and  oats  "  as  the  corn  principally  grown — 
Order  of  Quarter  Sessions  varying  the  tithe  rent- 
charge  on  the  price  of  wheat  and  oats  together — 
4  Oeo.  IV.,  c.  99,  ss.  25,  43—1  ofc  2  Vict.,  c.  109, 
s.  32.]  Where  the  original  certificate  of  tithe 
composition  states  "  wheat  and  oats  "  as  the 
corn  principally  grown  in  the  county  for  the 
period  of  seven  years  ending  1830,  the  Justices 
at  Quarter  Sessions,  on  an  application  to  vary 
the  tithe  rentcharge,  should  proceed  as  if  such 
certificate  were  silent  on  the  point,  and  should 
inquire  into  and  determine  the  question  which 
of  the  two  species  of  corn — wheat  or  oats — ^was 
the  corn  then  principally  grown  in  the  county, 
and  proceed  thereon  in  their  computation  of 
average  prices  for  the  purposes  of  the  applica- 
tion before  them.  B.  {Incorporated  Society  for 
Promoting  Protestant  Schools  in  Ireland)  v. 
Chairman  and  Justices  of  Co.  Boscommon 

Q.  B.,  [1897]  2 1.  R.  287 

7. Evidence.]     In    an    application    to 

vary  tithe  rentcharge: — Hdd,  that  certificates 
of  1833  and  1834  were  good  evidence,  showing 
by  the  majority  of  them  the  grain  principally 
grown  then  in  the  county  to  enable  the  Judge 
to  form  a  conclusion  as  to  what  the  grain  then 
generally  grown  in  the  county  was,  the  certifi- 
cates being  matters  of  record.  Walker  v.  Ooggin 
(O'Leary  123)  and  B.  {Wallace)  v.  Justices  of 
Gavan  [Query,  see  No.  5,  supra]  discussed.  Also 
held,  that  sufficient  jurisdiction  to  enable  the 
Court  to  give  the  costs  of  coming  in  to  oppose 
the  appUcation  was  not  shown.  Be  Fermoy 
Parish  Tithes  Co.  Ct.,  31 1.  L.  T.  120 

8.  — ■ —  Evidence — Admission  on  applica- 
tion to  vary — Estoppel.]  An  action  was  brought 
to  recover  arrears  of  tithe  rentcharge,  and  the 
defendants  relied  on  an  order  of  the  County 
Court  Judge  varying  the  tithe  rentcharge,  and 
relied  also  on  an  admission  and  consent  as  to 
the  average  price  of  corn  during  the  last  seven 
years  made  by  the  plaintiff's  predecessor  in 
title  at  the  time  of  the  making  of  said  order 
(the  average  price  not  having  been  published 
in  the  Dublin  Gazette).  The  judge  at  the  trial 
entered  judgment  for  the  defendants.  On 
appeal  from  the  decision  of  the  King's  Bench 
Division  (Gibson,  J.,  diss.),  on  an  application 
to  set  aside  the  judgment  so  entered,  and  to 
enter  judgment  for  the  plaintiff: — Hdd  (revers- 
ing the  majority  of  the  King's  Bench  Division;, 

(1)  that  the  order  having  been  made  without 
evidence  as  to  the  average  price  of  com, 
was,  on  the  authority  of  Metge's  Case  ([1898] 
2  I.  R.  542,  624)  made  without  jurisdiction  ; 

(2)  that  the  plaintiff  was  not  estopped  by 
the  admission  ond  consent,  made  at  the  time 
of  the  order,  from  claiming  the  amount 
payable  previous  to  the  time  of  the  order. 
B.  {Kildare  C.  G.)  v.  Commissioner  of  Valuation 
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([1901]  2 1.  B.  215)  distinguished.     ButUr  Lloyd 
V.  Trinity  College 

App.,  35  I.  L.  T.  R.  232  ;   1  N,  I.  J.  R.  265 

9.  Evidence — Signature  of  application — 

Trustees  — ■  Secretary  —  Seal  of  corporation  — 
"  Person'" — Certificate  of  composition — Certified 
copy — Land  Commission — 4  Oeo.  IV.,  c.  99 — 
5  Oeo.  IV.,  c.  63—2  dk  3  Wm.  IV.,  c.  119—1  <fc  2 
Vict.,  c.  109—14  *  15  Vict.,  c.  99,  s.  14.]  On 
application  to  vary  tithe  rentcharge — (1)  A  copy 
of  the  certificate  of  composition,  certified  by 
the  Irish  Land  Commission,  is  admissible  in 
evidence.  (2)  A  corporation  is  a  "person" 
for  the  purpose  of  such  appUcation,  and  the  seal 
of  the  corporation  affixed  to  the  application  is 
sufficient  signature.  (3)  Where  two  trustees 
of  a  charity  sign  the  application  on  behalf  of  all 
the  trustees  (there  being  several  more)  the 
signature  is  bad,  being  incomplete.  All  the 
trustees  should  sign.  Trustees  of  "  Commons 
Fund  "  v.  Lord  Drogheda  Q.  S.,  32 1.  L.  T.  R.  48 

10. Jurisdiction — Condition  precedent — 

Non-compliance — Affixing  notice  to  principal, 
outer  door — 4  Oeo.  IV.,  c.  99,  s.  43.]  Where 
the  only  place  of  religious  worship  in  a  parish, 
other  than  a  ruined  and  doorless  parish  ch urchin 
was  a  Roman  Catholic  Chapel,  it  is  not  a  suffi- 
cient compUanoe  with  the  provisions  of  section 
43. of  the  statute  4  Geo.  IV.,  c.  99,  which  pre- 
scribes the  method  of  revision,  if  the  required 
notice  was  posted  on  a  notice  board,  which  was 
fixed  on  a  gate-pier  facing  the  principal  entrance 
to  the  chapel,  but  on  the  opposite  side  of  the 
road.     B.  {Saurin)  v.  Justices  of  Co.  Meath 

Q.  B.,  [1897]  2  I.  R.  21  ;    30  I.  L.  T.  R.  155 

11. Jurisdiction — Parish  situated  partly 

in  one  county,  partly  in  another  —  Casus 
omissus  —  4  Oeo.  IV.,  c.  99,  s.  43.]  Where 
a  composition  of  tithes  has  been  effected  in  a 
parish  situated  partly  within  the  boundaries  of 
one  county  and  partly  within  the  boundaries  of 
another  county,  there  is  no  j urisdiction  at  the 
Quarter  Sessions  of  either  of  the  counties  within 
which  such  parish  is  so  partly  situated  to 
vary  the  title  rentcharge  in  lieu  of  composition 
of  tithes.  B.  (Smyth)\.  King's  County  Chairman 
and  Justices  Q.  B.,  31  I.  L.  T.  R.  9 

12.  Jurisdiction  —  Quarter     Sessions  — 

Time — Statute — Goulburn's  Act  (4  Geo.  IV.,  c 
99),  s.  i3— Stanley's  Act  (2  <{:  3  Wm.IV.,  c.  119), 
s.  6.]  Where  the  Michaelmas  Sessions  for  the 
county  happened  to  commence  on  the  2nd  Nov- 
ember, and  on  that  day  an  application  on  the 
part  of  certain  tithe  rentcharge  payers  for  re- 
vision of  the  tithe  rentcharge  came  on  for  hear- 
ing, such  tithe  rentcharge  payers  having  first 
duly  posted,  in  September,  the  notices  required 
by  the  statute  (4  Geo.  IV.,  o.  99,  s.  43),  and 
having,  on  the  26th  September,  served  on  the 
Clerk  of  the  Peace,  as  representing  the  Court  of 
Quarter  Sessions,  a  notice  signed  by  them  of 
their  intention  to  apply: — Held  per  curiam, 
that  the  Justices  had  jurisdiction  to  revise  the 
rentcharge,  notwithstanding  the  tithe-owner's 
objection  that  the  application  to  vary  was  not 
made  between  the  Ist  May  and  1st  November. 
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Held,  per  O'Brien  and  Johnson,  JJ.,  that  the 
service,  before  the  1st  November  on  the  officer 
of  the  Court,  of  notices  of  the  application,  was 
a  sufficient  compliance  with  section  43.  Held, 
per  Madden,  J., 'that  the  only  mandatory  pro- 
vision as  to  time  in  section  43  of  Goulburn's. 
Act  and  section  6  of  Stanley's  Act  (2  &  3  Wm^ 
IV.,  u.  119)  was  that  the  required  notices  should 
be  posted  between  the  1st  May  and  1st  Novem- 
ber,andthat  accordingly  theapplication  madeat 
Quarter  Sessions  on  the  2nd  November  was  in 
time.     jB.  (Beaufort)  v.  Meath  Justices 

q.  B.,  [1897]  2 1.  R.  606 
13. Jurisdicion — "Then  ensuing  Ses- 
sions"— Tithe  Composition  Act  (4  Oeo.  IV.,  c. 
99),  o.  43.]  On  the  7th  September  1895,  a 
notice  was  served  by  three  tithe-payers  on  the 
lay  impropriator,  stating  that  an  application 
to  vary  the  tithe  rentcharge  would  be  made  to- 
the  Justices  of  the  Peace  for  the  County  of 
Tipperary  assembled  at  Tipperary  for  the 
division  of  Cashel  on  the  31st  October,  1895. 
Notice  of  the  intended  application  was  affixed 
on  the  principal  doors  of  the  church  in  the 
parish  pursuant  to  the  statute  4  Geo.  IV.,  u.  99, 
on  the  Sundays  of  22nd  and  29th  September, 
1895.  The  parish  in  which  the  lands  were 
situate  was  in  the  division  of  Cashel.  By  a 
proclamation  of  the  Lord  Lieutenant  and  Privy 
Council,  dated  the  19th  October,  1871,  the 
County  of  Tipperary  was  divided,  for  the  pur- 
pose of  Quarter  Sessions,  into  four  divisions— 
(1)  Clonmel,  of  which  the  Sessions  town  was 
Conmel;  (2)  Cashel,  of  which  the  towns  were 
Cashel  and  Tipperary ;  (3)  Nenagh,  of  which 
the  towns  were  Nenagh  and  Rosorea ;  and 
(4)  Thurles,  of  which  the  Sessions  town  was 
Thurles.  Quarter  Sessions  for  the  County  of 
Tipperary  next  after  the  29th  Sepember,  1895, 
were  held  at  Nenagh  on  the  4th  October,  at 
Thurles  on  the  12th  October,  at  Clonmel,  on  the 
22nd  October,  and  at  Tipperary  on  the  31st 
October.  The  County  Court  Judge  sitting  at 
Tipperary  heard  the  case,  and  made  an  order 
reducing  the  tithe  rentcharge.  On  motion  for  a 
writ  of  certiorari  to  quash  this  order: — Hdd, 
reversing  the  decision  of  the  Queen's  Bench 
Division  (Sir  P.  0'Brien,L.C.  J.,  and  Johnson,  J. ; 
diss.  O'Brien,  J.),  that  the  Quarter  Sessions  at 
Tipperary  had  j  urisdiction  to  hear  and  determine 
the  case.  B.  (Creed)  v.  Tipperary  J usticen 
Q.  B.,  [1897]  2  I.  R.  486  ;    30  I.  L.  T.  R.  125 
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Affecting  tenant's  interest  not  a  superior 

interest  39  I.  L.  T.  R.  47 

See  Land  Purchase  Acts— Distribution  ol 
Purchase-money.    5. 

Civil  Bill  dismiss  on  merits — Estoppel 

[1900]  2 1.  R.  565  ;  34 1.  L.  T.  R.  27, 84 
<See  Estoppel.    11. 
Deduction  of,  in  ascertaining  full  agri- 
cultural rent  37  I.  L.  T.  R.  92  ; 
3  N.  I.  J.  R.  297 
See  Land  Law  Acts— Redemption  of  Rent 
Act,  1891.     16. 
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Discontinuance  of  receipt 

[1908]  1 1.  R.  529,  535  ; 

42  I.  L.  T  R.  150, 188 

See  Limitations,  Statute  ol— Realty.    50. 

■  Error    in    rental  —  Sale,    Land    Judges' 

Court — Compensation 

[1895]  1 1.  R.  460 
See    Land    Judges'    Court— Compensa- 
tion.   1. 

Fee-farm  grant  subject  to,  redemption  of 

fee-farm  rent  in  priority  to 
[1911]  1  I.  R.  317  ;  45  I.  L.  T.  R.  234 
-See  Land  Purchase  Acts— Superior  In- 
terest   61. 

Full  agricultural  rent — Mode  of  estimating 

[1909]  1  I.R.77  ;  43  I.  L.  T.  R.  3 
See  Land  Law  Acts — Redemption  of  Rent 
Act.     19. 

Impropriate — Number  of  years  purchase 

on  redemption  33  I,  L.  T.  R.  64 
See  Land  Purchase  Acts — Superior  In- 
terest.   41. 
■  Impropriate  —  Redemption   price  —  Per- 
centage of  variation      [1914]  1  I.  R.  1 
See  Land  Purchase  Acts — Superior  In- 
terest.   86. 

Non-payment  of,  for  more  than  twenty 

years  38  I.  L.  T.  R.  214 

See  Land  Purchase  Acts— Distribution  ol 
Purchase-money.    9. 

[1904]  1 1.  R.  496, 500  ; 
38  I.  L.  T.  R.  209, 255  ;  39  I  L.  T.  R.  9 
See  Land  Purchase   Acts — Superior  In- 
terest.   42. 
Omission  of,  from  advertisements  and  con- 
ditions of  sale— Compensation 

[1901]  1 1.  R.  165  ;  34 1.  L.  T.  R.  28 
iSee  Vendor  and  Purchaser— Xlompensa- 
tion.    3. 

Order  reducing  tithe  void — Redemption  of 

tithe  under  Land  Purchase  Acts 

33  L  L.  T.  R.  13 
See  Land  Purchase  Acts — Superior  In- 
terest.   40. 
Payable  to  Land  Commission— Redemp- 
tion price — Tithe  rentoharge  subject  to 
lease  of  which  only  short  term  im- 
expired  [1914]  1  I.  R.  302 
-See  Land  Purchase  Acts— Superior  In- 
terest.   87. 
Redemption  of — Number  of  years  pur- 
chase [1902]  1 1.  R.  444 
See  Land  Purchase  Acts — Superior  In- 
terest.   39. 

Rental  and  conditions— Compensation 

[1894]  1  I.  R.  I  ;  28  I.  L.  T.  R.  184 
-See  Practice— Sale  by  Court.    8. 

Subject  to  rent — Redemption  of  appor- 

tioned  part  of  impropriate  tithe  rent- 
charge  at  sum  exceeding  £30  and  under 
£100  [1913]  1 1.  R.  449 

-See  Land  Purchase  Acts — Superior  In- 
terest.   43. 

Unpaid  for  20  years  5  N.  I.  J.  R.  144 

-See  Land  Purchase  Acts — Superior  In- 
terest.   38. 
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Vesting  land  subject  to,  in  tenants 

31 1.  L.  T.  R.  65 
See  Land  Purchase   Acts— Superior  In- 
terest.   89. 

TITLE. 

-See  Vendor  and  Purchaser — Title. 

— ■ —  Acknowledgment     of — Declaration     of — 

Unexecuted    Civil     Bill     decree     for 

possession  [1914]  2  I.  R.  135 

See  Limitations,  Satute  of — Realty.    51- 

Action  of  trespass  involving — Allowance 

of  third  counsel  [1894]  2 1.  R.  76 

See  Solicitor— Bill  of  Costs.    37. 

Bona   fide    claim — Title    established    in 

former  action  2  N,  I.  J.  R.  175 

-See    Justices — Jurisdiction    (Petty    Ses- 
sions).   87. 
— — -  Bona  fide  question  of  title — Jurisdiction  of 
[1914]  2  I.  R.  125, 156 
-See  Justices — Jurisdiction    (Petty    Ses- 
sions).   88,  97. 

Breach    of    covenant    for — Indemnity — 

Third  party  procedure    [1918]  1 1.  R.  410 
-See  Practice— Third  Party  Procedure.  5. 

Claim  of— Caretaker  2  N.  I.  J.  R.  2 

-Sec    Justices— Jurisdiction    (Petty  Ses- 
sions).   89. 

Cloud  on  [1905]  1 1.  R.  124;  5  N.  I.  J  .R.  39 

-See  Mortgage — Judgment  Mortgage.    19. 
— —  Condition  stating  defect 

[1905]  1  I.  R.  280  ;  39  I.  L.  T.  R.  87 
-See  Vendor  and  Purchaser — Conditions  ol 
Sale.    23. 

Contingent    charge — Conveyancing    Act, 

1881,  s.  5  (1),  (2)         1  N,  I.  J.  R.  138 
-See  Vendor  and  Purchaser — ^Tltle.    1. 

Covenants  for. 

-See  under  Covenant. 

Deduction    of — ^Labourers    Order,    1909, 

1.  55 — Costs — Taxation 

[1910]  1 1.  R.  386,  389 
-See  Labourers  (Ireland)  Acts.    16. 

Delay  in  making — Interest 

[1908]  2  I.  R.  317 
See  Vendor  and  Purchaser— Interest  on 
Purchase-money. 

Devolution — Registered  owner — ^Will 

[1909]  2  I.  R.  53 ;  43  I.  L.  T.  R.  95 
-See  Parliament— Franchise.    107. 

■  Fixed  net — ^Inquiry — ^Appeal 

[1896]  2 1.  R.  40,  57 
See  Fisheries  Acts.    11. 

Fixed  net — ^Inquiry — Mandamus 

[1899]  2 1.  R.  21 
-See  Fisheries  Acts.    12. 

Implied  covenants — Void  sub-letting 

[1900]  2 1.  R.  359, 370  ;  34 1.  L.  T.  R .  6 
See  Land  Law  Acts— -Sub-letting.    15. 
— — ■  Occupation  without — Franchise 

[1908]  2  I.  R.  335  ;  42  I.  L.  T.  R.  95 
See  Parliament— Franchise.    89. 

Ousting   jurisdiction — Question    of   liver 

sewer  [1918]  2  I.  R.  207 

-See    Justices— Jurisdiction    (Petty    Ses- 
sions).   98. 
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Question  of  3  N.  I.  J.  R.  134 

See   Justices — Jurisdiction    (Petty    Ses- 
sions).   92. 

Question  of — Juiisdiction  of  Justices 

35  I.  L.  T.  R.  43 
See   Justices— Juiisdiction    (Petty    Ses- 
sions).   91. 

Question  of — Jurisdiction  of  Justices 

42 1.  L.  T.  R.  89 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   90. 

Question  of — Jurisdiction  of  Justices 

44  I.  L.  T.  B.  110 
See    Justices— Jurisdiction    (Petty   Ses- 
sions).   85. 

■  Question  ot — Jurisdiction  of  Justices 

46 1.  L.  T.  R.  105 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   93. 

Question     of  —  Vendor     and    purchaser 

summons  [1910]  1  I.  R.  258  ; 

43  I,  L.  T.  R  117 
See  Power— Execution.    25. 

Question  of — Ousting  jnrisdiction  of  Petty 

Sessions  [1917]  2 1.  R.  96 

See    Justices— Jurisdiction    (Petty    Ses- 
sions).   101. 

Question    of — ^Payment   into    Court    and 

traverse  [1901]  2  I.  R.  611 

See  Practice— Pleading.    2. 

Question  of — Trespass — ^Injury  to  property 

1  N.  I.  J.  R.  171 
See  Justices— Jurisdiction.    100. 

Eegistration  of  [1907]  1  I.  R.  447 

See  Land  Registry.    38. 

Bequisitions  [1905]  1  I.  R.  602 

See  Vendor  and  Purcliaser— Conditions  ol 
Sale.    18. 

TITLE  DEEDS. 

Deposit  of — Priority 

[1902]  1 1.  R.  23, 35 ;  [1903]  1 1.  R.  483 ; 
36  I.  L.  T,  R.  49  ;  37  I.  L.  T.  R.  188  ; 
2  N.  I.  J.  R.  49  ;    3  N.  I.  J.  R.  309 
See  Mortgage— Equitable  Mortgage.    3. 

Injury  to — ^Equitable  mortgage — Damage 

before  redemption 

[1901]  1  I.  R.  513  ;  35  1.  L.  T.  R.  67  ; 
1  N.  I.  J.  R.  145 
See  Mortgage— Equitable  Mortgage.    2. 

Lodgment  in  Land  Judges'  Court 

3  N.  I.  J.  R.  148 
iSee  Solicitor— Lien.    20. 

Negligence  in  not  obtaining 

[1908]  1 1.  R.  582,  587 
See  Mortgage— Equitable  Mortgage.    7. 

Order  for  lodgment  of,  in  Court  by  prior 

mortgagee  [1911]  1  I.  R.  435 

See  Practice— Chancery  Division. 

Possession     of  —  Legal     and     equitable 

mortgages  [1907]  1  I.  R.  57 

See  Priority.    5. 

TITLE    JURISDICTION— Residence   of  defen- 
dant 47  I.  L.  T.  R.  119 
See  County  Court— Jurisdiction,     8 


TITLE   PARAMOUNT. 

Eviction  by  16  I.  C.  L,  R.  249 

See  Landlord  and  Tenant — Action   for 
Recovery  ot  Land.    23. 

Eviction  by— Pleading     1 6 1.  C.  L.  R.  381 

See  Landlord  and   Tenant — Action  lor 
Recovery  ot  Land.    12. 

TITLE  TO  SUE — None  at  date  of  issue  of  writ 
—  Title     subsequently     acquired  — 
Amendment  of  writ    [1913]  1 1.  R.  48 
See  Practice— Writ  of  Summons.    3. 

TOLLS. 

— —  Bridge — ^Interference  with 

[1905]1I.  R.  307,  330 
See  Bridge. 
■  Collection  —  Harbour    constable  —  Addi- 
tional remuneration 

[1906]  2  I.  R.  458 
See  Local  Government — OfDcer.    9. 

Harbour— ^Right  to  sue  for  31  I.  L.  T.  477 

See  Harbour.    4. 

Head-rent  issuing  out  of — Redemption 

39  I.  L.  T.  R.  89 
See  Land   Purchase   Act — Superior  In- 
terest.   45. 

■  Market — ^Delivery  within  limits  of  goods 

outside  [1905]  2  I.  R.  209  ; 

38  I.  L.  T.  R.  262 ;   5  N.  I.  J.  R.  5 
See  Market.    6. 

Market — ^Londonderry  Improvement  Act 

1896— Sale  of  milk  from  door  to  door 
[1899]  2  I.  R.  247  ;  32  I.  L.  T.  R.  175 
See  Market.    7. 

■Borrowing  powers — Interest — 
Prioritv  [1900]  1  I.  R.  85, 103  ; 

[1901]  1  L  R.  530  ;  36  I.  L.  T.  R.  3 
See  Mortgage  (General).    28. 
See  Mortgage — ^Priority.    3. 

Mortgage — -Equitable  execution — Priority 

—Commissioners    Clauses   Act,    1847, 
s.  75.  [1899]  1 1.  R.  229 

See  Mortgage— Priority.    2. 
— —  Railway  company — Undue  preference 

[1913]  2  I.  R.  255 
See  Railway — Carriage  of  Goods    5. 
Rates  —  Occupation  —  Towns     Improve- 
ment Act,  1854       [1897]  2 1.  R.  552  ; 
31 1.  L.  T.  R.  136 
See  Municipal  Corporation — Bates.    4. 

Sale  in  market  46  I.  L.  T.  R.  132 

-See  Market.    2. 

Smithfield  Market — ^Recovery — Summary 

jurisdiction      [1898]  2 1.  R.  762,  769  ; 
31  I.  L.  T.  108 
See  Market.    4. 

TONNAGE   DOES— Harbour  31  I.  L.  T.  R.  135 
See  Harbour.    5. 

TORT 

■ Action  of —Acceptance  of  sum  less  ttian 

£5     lodged     in     Court —Certificate — 
R.  S.  C.  [1893],  Or.  XLV.,  r.  4 
[1897]  2  I.  R.   127  ;    30  I,  L.  T,  545 
See  Practice  -Costs.    45, 


(  2477  ) 


DIGEST  OF  CASES. 


(  2478  ) 


10BT— continued. 

- —  Action  of  — Co-defendantg — Principal  and 
ageat  —Service  out  of  the  jurisdiction 
[1913]  2  I,  R.  402 
See  Practice —Service.    11. 

Ajtion  of— Injury  to  personal  estate  of 

bankrupt  29  1.  L.  T.  R.  126 
Sei  Bankruptcy  —Vesting.    2. 
Action   of,   not   disconnected   with  con- 
tract—lujury  to  railway  passenger  — 
Negligence    of  company's   servants — 
Costs  [1897]  2  I.  R.  572 
Sei  Solicitor  -Bill  ol  Costs.    2. 

Action  of  — Remitting 

See  Praccice— Remitting. 

47  I.  L.  T.  R.  285 

See  Practice  —Remitting.    48. 

Tortious  act  of  stranger — Act  having  no 

relation  to  employment 

[1907]  2  I.  R,  104  ;  41  I.  L.  T.  R.  3 
See  Worlonen's  Compensation.    81. 

TOTAL   LOSS— Cargo- Insurance 

[1899]  2  I.  R.  257 
See  Sliip  —Cargo.    1. 

TOWN. 

Existence  and  extent  ol— Order  of  Local 
Oovernment  Board  defining  boundaries — Cer- 
tiorari inapplicable — Towns  Improvement  (Ire- 
land) Act,  1854  (17  <h  18  Vict.,  c.  103).]  A 
town  sought  to  adopt  the  provisions  of  the 
Towns  Improvement  (Ireland)  Act,  1854  (17  & 
18  Vict.,  c.  103.  The  application  was  made  by 
electors  "within  the  boundaries,  hereinalter 
specified,  of  the  town  or  district  of  Howth  or 
Sutton,  in  the  County  of  Dublin."  The  popula- 
tion of  Howth  town  was,  according  to  the  census 
return,  only  1,357.  The  proposed  boundaries 
included  not  only  the  town  and  the  remainder 
of  the  townland  of  Howth,  but  also  other  town- 
lands,  comprising  in  all  2,900  acres,  with  a 
population  of  3,267.  By  sealed  order,  dated 
January  17th,  1917,  the  Local  Government 
Board  approved  of  the  proposed  boundaries,  and 
a  statutory  meeting  was  held  on  February  17th, 
1917,  at  which  a  resolution  to  adopt  the  Act  was 
carried  by  a  large  majority.  On  March  22nd, 
1917,  the  Local  Government  Board  issued  their 
sealed  order  approving  of  the  adoption  of  the 
Act  by  the  "  town  of  Howth,"  bounded  as  in 
their  order  of  January  17th,  1917.  On  March 
28fch,  1917,  the  North  Dublin  Rural  District 
Council  obtained  a  conditional  order  of  certiorari 
to  quash  the  two  sealed  orders.  The  King's 
Bench  Division  discharged  the  conditional  order 
of  certiorari  on  the  ground  that  th  e  Loc  al  Govern- 
ment Board  order  finally  approving  of  the 
adoption  of  the  Act  was  made  final  and  conclu- 
sive proof  for  all  purposes  by  section  15  of  the 
Act :  — Held,  by  the  Court  of  Appeal,  Sir  Ignatius 
J.  O'Brien,  C,  and  Bonan,  L.J.  (Molony,  L.J., 
dissenting),  that  the  refusal  of  the  King's  Bench 
Division  to  grant  a  certiorari  was  right.  Per 
Sir  Ignatius  J.  O'Brien,  C.,  on  the  ground  that 
the  householders  of  the  town  in  section  4  are 
not  necessarily  the  householders  of  some  area 


TOWN — continued. 

that  is  popularly  called  a  town,  but  are  house- 
holders within  the  boundaries  which  have  been 
marked  out  upon  a  map  to  be  approved  or 
disapproved  of  by  the  Local  Government  Board  ; 
and  inasmuch  as  a  determination  of  the  question 
whether  section  15  of  the  Act  of  1854  took  away 
certiorari  was  not  necessary  to  the  decision  of  the 
Court,  he  declined  to  express  any  opinion  on  this 
point.  Per  Ronan  L.J.,  that  inasmuch  as  the 
order  of  the  Local  Government  Board  of  March 
22nd,  1917,  could  have  had  no  operation  until 
approved  of  under  section  15,  and  therefore  did 
not  per  se  impose  liability  or  alter  rights,  it  was 
not  subject  to  certiorari.  R  (North  Dublin 
Rural  District  Oouncil)  v.  Local  Oovernment 
Board  App.,  [1917]  2  L  R.  454-476  ; 

[1918]  2  I.  R  158;  52  I.  L.  T.  R  162 

Included  in  estate  purchased  by  Congested 

Districts   Board — Advances  by  Land 
Commission  [1910]  II.  R  55  ; 

44 1.  L,  T.  R.  73 
See  Land  Purchase  Acts— Advance.    6. 

Premises  situated  in — 11  &  12  Vict.,  c.47, 

s.  2  [1908]  2 1.  R.  468 

See  Penalty. 

TOWN  CLERK. 

Appointment  of — Right  of  urban  district 

council  to  prescribe  examination  for 
candidates  [1913]  2  I.  R.  59  ; 

46  I.  L.  T.  R.  279 
See  Local  Government — Election.    18. 

Dismissal  of — Refusal  to  deliver  up  books 

— Mandamus  1  N.  I.  J.  R.  45 

See  Local  Government— Officer.    17. 

List  of  premises  requiring  revised  valuation 

[1902]2I.R.275,294;  35 1.  L.  T.  R.  235,  237  ; 

2  N.  I.  J.  R.  15 
See  Poor  Rate — Procedure.    1 3. 

TOWN  COMMISSIONERS. 

See  Local  Government — Town  Commis- 
sioners. 
•  Gasworks-^Debentures — ^Equitable      exe- 
cution 
[1907]  2  I.  R.  235  ;  41  I.  L.  T.  R.  55 
See  Practice — Receiver.    1 2. 

TOWN   HOLDINGS— Advance  for  purchase  of 
39  I.  L.  T.  R.  214 
See  Land  Purchase  Acts — Advance.    1 2. 

TOWNLAND — Omission     of — Application     for 
excise  licence — Notice 

[1900]  2  I.  R.  388  ;  34  I.  L.  T.  R.  8 
iSee   Licensing    Acts — Licensing   Certifi- 
cate.   33. 

TOWNPARK. 

See  Land  Law  Acts— Character  of  Hold- 
ing.   94,  118. 

Accommodation  land — Unfiled  agreement 

fixing  fair  rent        [1907]  1  I.  R.  180  ; 
41 1.  L.  T.  R.  33 
See  Land  Law  Acts— Character  ot  Hold- 
ing.   95. 
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Report  of  assessor — Evidence 

[1917]  1 1.  R.  145 
See  Land  Law  Acts— Character  of  Hold- 
ing.   110. 

User — ^Land   Law   (Ireland)  Acts,    1887, 

s.  9;   1896,  s.  6       [1907]  1  I.  R.  363 
See  Land  Law  Acts — Character  of  Hold- 
ing.   120. 

TOWN   RATES.  [1915]  2  I.  R,  14 

See  Local  Government— Rates.    34. 

Distress  warrant  45  I.  L.  T.  R.  181 

See  Local  Government — Rates.    22. 

TOWNSHIP. 

Towns  Improvement  Act,  18.54,  h.  60 — 

Premises  occupied  for  public  purposes 

[1897]  2  I.  R.  598  ;  32  I.  L.  T.  R.  9 

See  Municipal  Corporation — Rates.  1. 

— —  Towns  Improvement  Act,  1854,  s.  60 — 

Tolls  [1897]  2  I.  R.  552  ; 

31  i,  L.  T.  R.  136 
See  Municipal  Corporation— Rates.    4. 

Water  supply — Population — Evidence 

[1900]  2  I.  R.  88 
See  Waterworks.    1. 

TOWNSHIP  COMMISSIONERS. 

Accounts — Auditor — Surcharge. 

See  Municipal  Corporation — Accounts. 

—  -  Rate — -Sanitarv  purposes — Special  Act 

[1895]  2  I.  R.  676  ;    [1896]  2  I.  R.  1 26 
See  Municipal  Corporation — Rates.  5 

Solicitor — Compensation  for  loss  of  office — 

Local  Government  Act,  1898,  ss.  109, 

115.119  [1901]  2 1.  R.  28  ; 

34  I.  L.  T.  R.  102 

See  Local  Government — Existing  Officer. 

14. 

—  —  Special  meeting — Resolution  approving  of 

light  railway  [1898]  2  I.  R.  83  ; 

32  I.  L.  T.  R.  101 
See  Tramways  (Ireland)  Acts. 

TOWNS  IMPROVEMENT   ACTS. 

Order  of  Justices  to  take  down  dangerous 

wall — Right    of    appeal    to    Quarter 
Sessions — Conclusiveness    of    decision 
of  Justices  as  to  ownership  of  wall 
[1913]  2  I.  R.  35  ;  46  I.  L.  T.  R.  6 
See  Justices— Quarter  Sessions.    4. 

Plying    for  hire  with  hackney  carriage 

without    a    licence — ^Application     of 
procedure  under  Petty  Sessions   (Ire- 
land) Act,  1851  [1914]  2 1.  R.  103 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   60. 
Rate — Land  used  as  railway — Conclusive- 
ness of  description  in  valuation  list 
[1913]  2 1.  R.  142.  171  ; 
46  I.  L.  T.  R.  259  ;    47  I.  L.  T.  R.  1 
See  Local  Government— Rates.    20. 

Urban  district  council  —  Appointment  of 

officers — Right  to  prescribe  examina- 
tion [1913]2r.R.59;46IL.T.  R.  279 
<S^ee  Local  Government — Election.    18. 


TOWN  TENANTS   ACT,   1906. 

1. Appeal  to  Judge  of  Assize  and  Court 

of  Appekl^PracHce — Leave  to  set  dovm,  time 
having  expired."]  Pendingthepublication  of  rules 
regulating  appeals  under  the  Town  Tenants  Act, 
the  Court  gave  to  an  applicant,  whose  appeal  to 
the  Court  of  Appeal  was  late,  liberty  to  set  down 
his  appeal,  the  Registrar  to  give  a  certificate  to 
the  applicant,  with  a  view  to  its  being  brought 
before  the  next  going  Judge  of  Assize  to  whom 
a  cross  appealhad  been  taken  by  the  respondents. 
Herron  v.  O'Donnell        App.,  42  I.  L.  T.  R.  164 

2. Appeal   to   the   Court   of    Appeal  — 

"Rules  of  the  Supreme  Cowt" — Procedure.'] 
Any  person  aggrieved  by  a  determination  of  the 
County  Court  under  the  Town  Tenants  (Ireland) 
Act,  1906.  may  appeal  to  the  Court  of  Appeal 
by  serving  notice  of  appeal  in  the  ordinary  way. 
M'Auliffe  v.  O'Connor    App.,  41  I.  L.  T.  R.  142 

3.  Assignment  of  reversion  after  service 

of  notice  to  quit — "Landlord  " — "Disturbance."] 
Lefevre  v.  Fox  C.  C,  42  I.  L.  T.  186 

4.  — —  Coming  into  operation — Change  of 
tenancy  on  November  1,  1906 — Weekly  tenancy 
Yearly  tenancy — Claims  for  improvements.]  Casey 
V.  Norton  C.  C.  41  I.  L.  T.  271 

5. Compensation      for      disturbance — 

Country  shop — Construction  of  section  5 — Good 
and  sufficient  cause — Loss  of  goodwill- — Letting 
for  temporary  convenience]  C.  rented  at  £5  per 
annum  a  small  farmhouse  from  M.,  who  had 
purchased  the  farm  under  the  Land  Purchase 
Acts.  The  house  was  situate  two  and  a  half 
miles  from  the  nearest  town  or  village.  C.  used 
the  premises  as  a  small  country  shop  for  two 
years.  M.  then  served  him  with  notice  to  quit, 
and  subsequently  brought  an  ejectment  for  over^ 
holding,  as  he  required  the  house  for  the  use  of 
himself  and  his  family.  C.  now  applied  for 
compensation  for  disturbance  and  loss  of  good- 
will:— Held  (Ross,  J.),  that  C.  was  entitled  to 
compensation  for  disturbance  under  section  5, 
though  he  was  clearly  excluded  from  the  pro- 
visions of  the  Act  relating  to  compensation  for 
improvements.  The  mere  fact  that  the  landlord 
required  the  premises  for  himself  was  not  good 
and  sufficient  cause  for  evicting  the  tenant,  and 
though  the  business  carried  on  in  the  shop  was 
very  small,  and  the  tenant  a  stranger  in  the 
district,  yet  he  was  entitled  to  some  compensa- 
tion for  loss  of  goodwill.  Cosgrove  v.  M'Cormirk 
Cir.Cas.,471.  L.T.  R.  210 

6. Compensation  for  disturbance— Good 

and  sufficient  cause^Landlord  requiring  pre- 
mises for  his  own  occupation — Good-will — Land 
Law  {Ireland)  Act,  1870.]  "  Good  and  sufficient 
cause"  in  section  5  of  the  Town  Tenants 
(Ireland)  Act,  1906,  must  be  a  cause  emanating 
from  or  given  or  produced  by  the  tenant,  and 
cannot  be  referred  to  anything  moving  the 
landlord  unless  it  can  be  traced  to  the  action  of 
the  tenant.  A  landlord  who,  being  the  owner 
of  premises  in  which  he  carried  on  the  business 
of  an  hotel,  and  being  desirous  of  giving  over  the 
hotel  to  his  son,  has  terminated  the  tenancy  of  a 
tenant  in  adjoining  premises  with  a  view  to 
rebuilding  those  premises  and  using  them  as  a 
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TOWN  TENANTS  ACT,  1906— continued. 
rssidenoe  for  himself,  has  not  "  good  and  suffi- 
cient cause  "  for  terminating  the  tenancy  within 
the  meaning  of  the  above-mentioned  section 
Hogan  v.  &  Grady  (46  I.  L.  T.  R.  50)  not 
followed.    Haughton  v.  Ttoss 

K.B.  491.  L.T.  R.  72. 

7. Compensation    for    Improvements — 

Tmon  Tenants  Act,  1906  (6  Edw.  VII.,  c.  54), 
S3.  1,  5,  17,  18 — Tenant  who  has  sublet  claiming 
compensation  against  landlord — Meaning  of 
"entitled  in  actual  possession" — Definitions  of 
"  landlord,"  "  tenant"  and  "holding"  considered 
— Scope  and  object  of  the  Act."}  Th e  lease  under 
which  the  respondents  held  certain  premises 
expired  on  March  25,  1911.  The  under-lease 
under  which  the  applicants  held  expired  on  the 
same  day.  The  applicant  had  granted  several 
sub-leases,  all  of  which  expired  in  1909.  The 
persons  in  possession  under  these  sub-leases  had 
many  years  ago  obtained  reversionary  leases 
from  the  respondents'  lessors,  and  the  respon- 
dents' lessors  could  not  grant,  and  refused  to 
grant,  a  renewal  to  the  respondents : — Held,  that 
the  applicants  had  no  claim  against  the  respon- 
dents under  the  Town  Tenants  Act.  Byrne  v. 
Earl  of  Meath  (42 1.  L.  T.  R.  43)  approved  and 
followed.  Porter,  Applicant ;  Pigeonandothers, 
Respondents  Rec,  46  I.  L.  T.  R.  16 

8. Compensation  —  Improvements  — 

"  Reasonable  offer" — Increased  letting  value — 
Enjoyment — Town  Tenants  Act,  1906,  ss.  1,  2 
and  4.]    By  indenture  of  lease  dated  November 
21,   1826,   certain  premises  (consisting  of  two 
small  houses)  were  demised  to  A.  at  a  nominal 
rent  from  November  1, 1826,  for  a  term  of  ninety 
years.    Under  the  said  lease  the  respondent  held 
the  premises,  the  subject-matter  of  the  present 
application.     By  an  indenture  of  lease  dated 
December  26,  1837,  A.  made  a  sub-demise  of  the 
premises  for  a  term  of  seventy-six  years  from 
November  1,  1837,  to'  the  predecessor  in  title  of 
the  appellants,  leaving  a  reversion  of  three  years 
in  the  respondent,  running  from  the  expiration 
of  the  appellant's  lease.     The  assignees  (and 
appellants  herein)  of  the  lease  of  1837,  having 
spent  considerable  sums  in  permanent  improve- 
ments, let  the  premises  to  a  tenant,  who  paid 
therefor  asubstantialrent.   Negotiations  for  the 
renewal  of  the  lease  of  1837  for  the  remaining 
three   years   held   by  the   respondent   having 
failed,  the  appellants  dispossessed  their  tenant, 
and   handed   over   vacant   possession   on   the 
expiration  of  their  lease.    The  assignees  of  the 
lease  of  1837  having  claimed  compensation  for 
improvements    effected    by    themselves    and 
their    predecessors    in    title    the    respondent 
maintained   that   she   had   made  a  "reason- 
able offer"  within  the  meaning  of  the  Town 
Tenants  Act,  1906,  s.  2,  inasmuch  as  before  the 
expiration  of  appellants'  lease  she  offered  a 
renewal  of  the  lease  for  the  three  years  at  the  old 
rent,  on  payment  of  a  fine,  and  subsequent 
thereto  an  assignment  of  her  whole  interest  in 
the  premises  for  a  reasonable  sum: — Held,  on 
the  facts  of  the  case,  that  the  appellants,  haying 
had.full  enjoyment  of  their  improvements,  were 


TOWN   TENANTS    ACT,  1906— continued. 
not    entitled   to   further   compensation.     The 
decision    of    the    learned    Recorder    affirmed. 
Samuels  and  another  v.  0'  Brien 

Rec.Ct.,48I.  L.  T.  R.  151; 
App.,  48  I.  L.  T.  R.  249 

9. Disturbance — Compensation.]     Byrne 

Y.  Tarpey  43  I.  L.  T.  68 

10. Disturbance — Ejectment  for  non-pay- 
ment of  rent  —  Goodwill  —  Improvements.]  An 
ejectment  for  non-payment  of  rent  is  not  a 
disturbance  within  the  meaning  of  the  Town 
Tenants  (Ireland)  Act,  1906  ;  and  where  neither 
a  business  nor  goodwill  was  proved  to  have 
existed  in  connection  with  premises  in  a  city : — 
Held,  that  a  claim  for  compensation  for  loss  of 
goodwill  should  be  refused.  Compensation  for 
improvements  was  refused  in  respect  of  im- 
provements made  in  pursuance  of  a  repairing 
lease.     Broughan  v.  Bradshaw 

Rec.  Dub.,  41 1.  L.  T.  R.  176 

11. Disturbance  —  Loss  of  goodwill  and 

expenses  of  removal — Temporary  inconvenience — 
Set-off — Costs  of  ejectment — Dilapidations — Dis- 
miss— Costs.]  When  a  landlord,  owing  to  lack 
of  jurisdiction  in  the  County  Court,  was  forced 
.  to  bring  ejectment  in  the  High  Court,  and  was 
there  granted  his  costs  of  the  ejectment,  he  was 
held  entitled  to  set-off  the  amount  of  such  costs 
against  the  tenant's  claim  under  the  Town 
Tenants  Act.  Where  the  Court  found  that  the 
tenant  had  suffered  only  small  and  temporary 
inconvenience  as  a  result  of  the  disturbance  by 
the  landlord,  who  on  his  part  proved  a  sub- 
stantial set-off  for  dilapidations  and  for  the 
costs  of  ejecting  the  tenant : — Held,  without 
going  strictly  into  the  figures,  that  the  set-off 
was  at  least  equivalent  to  the  olaim;  and  that 
the  case  should  accordingly  be  dismissed,  but 
without  costs.     M^Namee  v.  Palmer 

Cir.  Cas.,  Wright,  J.,  44  I.  L.  T.  R.  206 

12. Good  and  sufficient  cause — Bank- 

rv/ptcy  laws — Measure  of  compensation — Good 
will.]  Where  a  landlord,  in  order  to  restore  to  a 
bankrupt  tenant  or  his  wife  a  licensed  house  ot 
which  he  was  tenant,  served  notice  to  quit  upon 
him  and  later  evicted  a  purchaser  from  the 
tenant's  assignees  in  bankruptcy  : — Held,  that 
the  landlord  had  not  good  and  sufficient  cause 
for  evicting  the  purchaser.  The  meaning  of 
goodwill  considered.  M'Glade  v.  Hutchinson 
(43  I.  L.  T.  R.  238)  applied.  David  Brmvn, 
Applicant ;  John  Knipe,  Landlord 

Cir.  Cas.,  Dodd,  J.,  46  I.  L.  T.  R.  241 

13.  Good  and  sufficient  cause — Compen- 
sation for  disturbance — Landlord  wanting  pre- 
mises for  his  own  occupation.]  A  tenant  is  not 
entitled  to  receive  compensation  under  the  Town 
Tenants  (Ireland)  Act,  1906,  s.  5,  unless  the 
landlord  has  acted  "capriciously"  in  evicting 
him.  A  landlord  who,  having  been  evicted 
from  the  premises  which  he  himself  occupied, 
by  his  own  landlord,  thereupon  terminates  the 
tenancy  of  a  tenant  in  certain  premises  by 
notice  to  quit,  with  »  view  to  taking  up  those 
premises  for  his  own  occupation,  has  "  good  and 
sufficient  cause  "  for  terminating  the  tenancy 
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within   the  meaning  of  the  above-mentioned 
Beotion.     Hogan  v.  O'Orady 

Cir.  Cas.,  O'Brien,  C.J.,  46  I.  L.  T.  R.  50 

14. Good  and  sufficient  cause — Increase 

of  rent — Vweasonaile  offer.]  Where  a  landlord 
had  made  a  lease  for  five  years  at  £18,  and  on 
its  expiry  sought  to  raise  the  rent  to  £30,  with 
other  conditions  : — Held,  that  the  offer  to  renew 
the  tenancy  on  such  terms  was  unreasonable, 
and  that  the  tenant's  refusal  of  them  was  not 
good  and  sufficient  cause  for  ejecting  him. 
Senible,  where  there  is  a  tenancy  coming  under 
section  5  of  the  Town  Tenants  Act,  1906,  the 
landlord  cannot  eject  his  tenant  solely  on  the 
ground  of  a  refusal  to  pay  any  increase  of  rent 
upon  a,  proffered  renewal  of  the  tenancy. 
Bloomer  ir  O'Hara  511.  L.T.  R.71 

15, Good  and  sufficient  cause — Landlord 

leaving  country  and  desiring  to  dispose  of  pre- 
mises— No  adequate  offer  by  tenant  — "Capricious 
eviction" — Other  suitable  premises  available — 
Measure  of  compensation.']  A  landlord  desirous 
of  selling  a  house  before  leaving  for  America, 
obtained  an  ejectment  against  the  tenant  from 
whomno  adequate  offer  to  purchase  was  received 
and  on  an  application  by  the  tenant  for  compen- 
sation under  the  Town  Tenants  Act  it  was 
shown  that  substantially  suitable  premises  were 
available  in  same  street  on  reasonable  terms : — 
Hdd,  that  the  action  of  the  landlord  in  seeking 
to  dispose  of  premises  before  leaving  the  country 
was  not  capricious,  but  at  the  same  time  it  was 
not  good  and  sufficient  cause  within  the  meaning 
of  section  5  of  the  Town  Tenants  Act,  and  that 
inasmuch  as  there  was  no  substantial  loss  of 
goodwill  shown  by  reason  of  such  action,  there 
being  suitable  premises  in  the  vicinity,  the 
measure  of  compensation  should  be  merely 
nominal.     Crowley  v.  Enright 

Cir.  Cas.,  Cherry,  L.J.,  47  I.  L.  T.  B.  222 

16. Good    and    sufficient    cause — Bent 

agent — Goodwill — Benewal  of  tenancy — Season- 
able  offer — Improvement^.']  The  business  of  a 
rent  agent  carries  no  goodwill  within  section  5 
of  the  Town  Tenants  Act,  1906.  When,  on  the 
termination  of  a  tenancy,  an  offer  to  renew  the 
tenancy  is  made  which  the  Court  deems  reason- 
able, the  tenant  has  no  claim  under  section  5 
of  the  Town  Tenants  Act  only  because  the  offer 
to  renew  is  at  an  increased  rent.  Crawford  v. 
M'Gormick  Cir.  Cas.,  51 1.  L.  T.  R.  56 

17.  —  Good  and  sufficient  cause — Trading 
on  Sunday  and  late  at  night — Misbehaviour  of 
customers  of  shop — Noise — Objectionable  smells.'] 
The  fact  that  a  shop  attracts  noisy  and  badly 
conducted  customers,  and  that  offensive  smells 
compel  other  tenants  to  leave,  is  "good  and 
sufficient  cause"  for  terminating  the  tenancy. 
Semble,  while  a  "lock-up  shop"  means  a  shop 
where  the  tenant  does  not  sleep  on  the  premises, 
still  sleeping  on  the  premises  would  not  by  itself 
be  "  good  and  sufficient  cause  "  for  terminating 
or  refusing  to  renew  the  tenancy.  Macari  v. 
Munce 

Cir.  Cas.,  Johnson,  J.,  42  I.  L.  T.  R.  141  ; 
Affirming  Rec.  Belfast,  41  I.  L.  T.  157 


TOWN  TENANTS  ACT,  i90&— continued. 

18. Good  and  sufficient  cause  for  ter- 
minating tenancy — "Terminates  or  refuses  to 
renew" — Expense  of  removal — Fittings  of  new 
shop — Ooodwill — Bepairs.]  The  fact  that  the 
premises  which  are  the  subject  of  a  letting  have 
increased  in  value  owing  to  a  general  rise  of  the 
property,  and  that  the  tenant  refuses  to  pay  a 
proportionately  increased  rent,  does  not  afford 
the  landlord  good  and  sufficient  cause  for  ter- 
minating the  tenancy  within  section  5  of  the 
Town  Tenants  Act.  The  expenses  of  removal 
do  not  include  the  cost  of  fitting  up  a  tenant's 
new  premises,  nor  the  wages  of  extra  men 
required'to  carry  on  business  in  the  new  premises 
during  the  removal,  but  only  the  cost  of  actually 
removing  goods  from  the  old  place  of  business 
to  the  new.    Oullery  v.  Oregg 

Cir.  Cas.,  Johnson,  J.,  42  I.  L.  T.  R.  118  ; 

Varying  Order  of  Rec.  Belfast,  42  I.  L.  T.  54 

19. Goodwill — Compensation  forloss  of — 

Premises  used  in  connection  with  a  trade  or 
business — No  resort  thereto  of  customers — Town 
Tenantt  (Ireland)  Ant,  1906,' «.  5.]  Where  pre- 
mises were  held  by  a  tenant  and  used  by  him  as 
a  slaughterhouse  in  connection  with  other  pre- 
mises held  by  him  from  a  different  landlord,  in 
which  he  carried  on  the  business  of  a  butcher : — 
Held,  that  as  there  was  no  evidence  and  it  could 
not  be  maintained  that  customers  of  the  business 
resorted  to  the  slaughterhouse  premises,no  com- 
pensation under  the  Town  Tenants  (Ireland) 
Act,  1906,  could  be  awarded  to  the  tenant  for 
loss  of  goodwill  on  his  being  evicted  from  the 
slaughterhouse  premises : — Semble,  loss  of  good- 
will under  section  5  (1)  of  the  Town  Tenants 
(Ireland)  Act,  1906,  is  not  equivalent  to  "loss 
sustained  by  the  tenant  by  reason  of  his  qtiitting 
the  holding"  in  respect  of  which  compensation 
may  be  awarded  by  section  3  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870.  Nolan,  Appel- 
lant ;  M'Hugh,  Bespondeni 

K.  B.,52I.L.T.  R.  213 

20. Goodwill — Licensed  premises — Good 

and  sufficient  cause — Ownership  of  Jicence — 
Am,ount  of  compensation — Method  of  assessing. 
A  tenant  and  her  predecessors  had  been  in 
possession  of  a  seven-day  licence  for  twenty- 
three  years,  and  the  Court  came  to  the  conclusion 
that  the  tenant  had  become  owner  of  the  licence. 
During  the  tenancy  the  tenant  and  her  pre- 
decessors had  built  up  a  business  and  thereby 
enhanced  the  goodwill : — Held,  that  the  landloi  d 
has  not  good  and  sufficient  cause  for  evicting 
the  tenant  under  the  Town  Tenants  (Ireland) 
Act,  1906,  s.  5,  becau.=ie  the  tenant  refused  to 
admit  that  the  licence  belonged  to  the  landlord, 
and  to  sign  a  lease  containing  such  admission. 
In  assessing  compensation  for  loss  of  goodwill 
imder  section  5  the  correct  basis  for  determining 
the  amount  of  compensation  to  be  paid  by  the 
landlord  is  not  necessarily  the  selling  value  of 
the  premises,  but  rather  the  general  loss  sus- 
tained by  the  tenant  in  quitting  his  holding. 
M'Glade  v.  Hutchinson  (43  I.  L.  T.  K.  238) 
followed.     Hunter  v.  Stewart 

Cir.  Cas.,  Wright,  J.,  43 1.  L.  T.  R.  274 
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21. Goodwill — Publican's  licence  to  trade 

_ — Letting  for  temporary  convenience.]  The 
question  whether  or  not  a  letting  ia  for  the 
temporary  convenience  or  to  meet  a  temporary 
necessity,  either  of  the  landlord  or  tenant, 
within  6  Edw.  VII.,  o.  54,  s.  8,  is  to  be  found 
in  the  object  or  motive  of  the  letting,  and  not 
its  legal  duration,  and  alettingf  or  ayear  certain 
determinable  by  one  month's  notice  to  quit  is 
not  necessarily  within  the  section.  In  estimat- 
ing the  loss  of  goodwill  under  section  5  the 
value  of  a  publican's  licence,  the  property  of 
the  tenant,  which  the  tenant  loses  by  reason  of 
eviction,  may  be  reckoned  as  goodwill.  Herron 
V.  O'Donnell 

Cir.  Gas.,  Gibson,  J.,  42  I.  L.  T.  R.  227 

22. ImpTOvements — "  Add  to  the  letting 

value" — Ooodwill.']  "Good  and  sufficient 
cause"  for  terminating  a,  tenancy  points  to 
something  on  the  tenant's  side.  Mere  pecuniary 
benefit  to  the  landlord  is  not  good  and  sufficient 
cause.  Compensation  under  the  Town  Tenants 
Act,  1906,  will  not  be  awarded  in  respect  of 
improvements  made  by  a  tenant  of  premises 
leased  as  an  ordinary  residence,  but  used  by  the 
tenant  as  an  hotel,  where  such  improvements, 
though  usefulf  or  hotel  orlodginghouse  purposes, 
are  of  no  value  for  ordinary  residential  purposes. 
The  question  as  to  what  is ' '  goodwill' '  considered. 
Macintosh  v.  Brosnan  Co.  Ct.,  41 1.  L.  T.  169; 
Cir.  Cas.,  Gibson,  J.,  41 1.  L.  T.  R.  246 

23. •  Improvements  —  Adding  to  letting 

value — Made  ten  years  before — Befusal  to  renew 
tenancy.]    M'Kay  v.  Dempsey      41 1.  L.  T.  164 

24. Improvements — Covenant  to  repair 

— Verdict  by  jury  for  small  amount — Dilapida- 
tions— Filthy  condition — Demise  of  licence  and 
goodwill — "  Loss  of  goodwill" — Meaning  of  good- 
will— Goodwill  of  publican' shusiness.]   A  tenant 
asked  compensation  for  improvements,  and  his 
particulars  set  out  painting,  plumbing,  installing 
heating   apparatus,  and   renewing   fittings : — 
Held,  that  some  of  these  fell  within  the  Act, 
though  the  painting  and  some  of  the  plumbing 
was  apparently  done  under  a  covenant  to  repair. 
A  breach  of  a  covenant  to  repair,  the  damages 
being  assessed  in  an  action  before  a  jury  at 
£7  17s.  6d.,  is  not  good  and  sufficient  cause 
within  the  Act,  though  the  landlord  alleges  also 
general  dilapidations  and  afilthy  condition  of  the 
house  at  the  end  of  the  tenancy.    Where  a  land- 
lord demises  a  public-house  with  the  licence 
and  goodwill,  the  tenant  may  acquire  a  "  good- 
will "  over  and  above  that  demised,  for  loss  of 
whichhe  is  entitled  to  compensation.   The  Town 
Tenants  Act,  1906,  ought  to  be  read  in  the 
light  of  the  Land  Acts,  1870  and  1881,  and  the 
words  "  loss  of  goodwill "  mean  really  the  same 
thing    as   "  the  loss  sustained   by  reason   of 
quitting  the  holding"  in  the  Land  Act,  1870, 
s.  3.     Thpugh  the  tenant  does  not  claim  for 
structural  alterations  as  improvements  he  may 
give  evidence  of  them  to  show  that  by  reason 
of  them  his  business  and  goodwill  have  increased. 
M'Qlade  v.  Hutchinson 

Cir.  Cas.,  Dodd,'J.,  43  I.  L.  T.  R.  238 
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25. Improvements — Disturbance— Com- 
pensation—Method  of  calculating.]  Flush  v. 
Middleton  43  I.  L.  T.  194 

26. Improvements  effected   by  tenant 

after  notice  served  by  sanitary  authority  — 
Notice  not  served  on  owner— Structural  improve- 
ments— Disallowance — Meaning  of  goodwill.]  A 
tenant  holding  a  public-house  under  an  agree- 
ment for  a  term  was  served  by  the  sanitary 
authority  with  notice  to  repair  the  premises. 
No  notice  was  served  on  the  landlord.  The 
repairs  were  executed  by  the  tenant,  and  were 
of  a  structural  character.  On  the  refusal  of  the 
tenant  to  pay  an  increased  rent,  the  landlord 
served  a  notice  to  quit,  and  subsequently  got  a 
decree  in  ejectment:  — Held,  that  the  tenant 
was  not  entitled  to  compensation  for  improve- 
ments, but  that  the  money  expended  could  be 
taken  into  account  in  assessing  compensation  for 
disturbance  by  reason  of  the  fact  that  the 
tenant  was  compelled  to  quit  a  house  that  had 
been  improved  instead  of  a  dilapidated  one. 
Gassidy  v.  By  an  M'Mahon 

Cir.  Cas.,  Palles .  C.B.,  45  I.  h.  T.  R.  272; 

27. Improvements  —  "  Entitled        in 

actual  possession  "  —  Tenant  who  has  sub- 
let claiming  compensation  against  landlord — 
Definitions  of  "  landlord,"  "  tenant "  and  "  hold- 
inj  "  considered — Scope  and  object  of  the  Act — 
6  Edw.  VII.,  c.  54,  ss.  1,  5,  17,  and  18.]  The 
predeoesaor-in-title  of  thelandlord,Jlf.,  demised 
certain  lands  in  1808  to  the  predecessor-in-title 
of  the  tenant,  .B.,theleaseexpiring  on  March  2.', 
1907.  B.'s  predecesBors-in-title  erected  several 
small  houses  or  cottages  on  the  lands,  for  which 
B.  claimed  compensation  under  the  Town 
Tenants  Act,  1906.  All  these  cottages  except 
three  were  held  under  sub-leases  which  deter- 
mined on  September  29,  1906,  the  three  re- 
maining cottages  were  occupied  by  weekly 
tenants  who  paid  their  rents  to  B.  direct  up  to 
the  expiration  of  B.'s  lease  from  M. : — Held, 
that  B.  was  not  within  the  definition  of  "  tenant" 
contained  in  the  Town  Tenants  Act,  and  was 
not  entitled  to  claim  compensation,  and  that 
the  building  of  the  cottages  on  the  demised 
lands  was  not  an  improvement  to  a  holding 
within  the  meaning  of  the  Act.  Byrne  v.  EarJl 
of  Meath  Co.  Ct.,  42  I.  L.  T.  R.  43 

28. Improvements— Goodwill — Good  and 

sufficient  cause — Vexatious  conduct — Overholding 
— Accruing  rent.]  Where  a  tenant  overholds 
after  the  tenancy  is  determined  and  has  not  left 
the  holding  at  the  time  his  application  is  dis- 
posed of,  the  rent  accruing  due  but  not  yet 
payable  may  be  apportioned,  and  may  be  sei 
oft  againstthetenant'sclaim: — Semble,  vexatious 
conduct  by  the  tenant  towards  his  landlord  in 
making  improvements  which  are  of  an  objection- 
able character  may  be  good  and  sufficient  cause 
for  terminating  the  tenancy.  Decision  of  th& 
County  Court  Judge  (43  I.  L.  T.  R.  64)  partly 
varied  and  reversed  in  part.  Oilmore  v.  Ramsey 
Cir.  Cas.,  Gibson,  J.,  43  I.  L.  T.  R.  64,  274 

29. Improvements — House  "  situate  in 

a  village  " — Town  Tenants  {Ireland)  Act,  1906, 
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'S.  1 7 —  Village — Meaning  of.  ]  A  tenant  appealed 
from  a  decision  of  the  County  Court  Judge  dis- 
missing an  application  for  compensation  under 
Uie  Town  Tenants  (Ireland)  Act  in  respect  of 
improvements  made  by  his  predeossors-in-title, 
consisting  largely  of  the  erection  of  a  house  on 
the  demised  premises,  which  were  alleged  to  be 
situate  in  a  village: — Held,  that  the  premises 
were  not  "situate  in  a  village"  within  the 
meaning  of  the  Act,  and  that  the  decision  of  the 
"County  Court  Judgeshouldbe  affirmed.  Finlay 
and  another  v.  M'Neill 

Cir.  Cas.,  Kenny,  J.,  41  1. 1.  T.  R.  179 

30.  — —  Improvements — House  situate  in  a 
village.]  Palles,  O.B.,  having  viewed  the  locus 
in  quo,  held  that  the  house  was  not  situated  in  a 
village,  and  dismissed  the  application.  Todd  v. 
Smith  Cir.  Cas.,  Palles,L.C.B;,43I.L.T.ll,206 

31.  — -  Improvements  —  Increased  letting 
value — Compensation  for  improvements — Oood 
and  sufficient  cause — Goodwill — Contract  to  make 
improvements— Time  for  notice — Damages — 
Gounterclaim—Sepairs — Injuries  to  demised 
^remises^Fixturtis.']  A  dwellinghouse  converted 
into  a  shop  by  the  tenant  may  receive  an  in- 
creased letting  value  thereby,  although  the 
rent  may  in  fact  be  less  subsequently  to  the 
change.  An  agreement  that  a  specified  sum 
shall  be  expended  in  certain  improvements,  to 
which  sum  landlord  and  tenant  shall  contribute 
equally,  does  not  preclude  the  tenant  from 
claiming  for  these  and  other  improvements  in 
so  far  as  he  has  spent  money  above  the  agreed 
sum.  An  arrangement  by  the  tenant  with  his 
creditors  is  not  of  itself  good  and  sufficient  cause 
for  terminating  the  tenancy.  Semble,  the  word 
"  goodwill"inthe  Aotisnot  usedinits  ordinary 
business  sense.  Semhle,  "good  and  sufficient 
cause"  should  be  a  good  and  sufficient  cause 
having  regard  to  the  relation  of  landlord  and 
tenant.  Treanor  v.  Murney 
Cir.Cas.,Dodd,J.,41I.L.T.i81;  41I.L.T.R.208 

33. Improvements  —  Permanent  build- 
ings— Flooring,  plastering,,  ibc. — Wooden  shed — 
Dilapidations — Disturbance — Oood  and  sufficient 
•cause — Non-payment  of  rent — Ejectmentontitle — 
Tender  of  rent  and  costs^-Ooodwill — Set-off — 
^osts  of  two  ejectments — Sheriff's  costs — Landlord 
and  Tenant  {Ir"land)  Act,  1870,  <•.  18.]  Flooring, 
glazing  and  plastering  do  not  come  within  the 
words  "permanent  buildings  "  in  section  2  (5) 
of  the  Town  Tenants  Act,  and  cannot  be  allowed 
if  made  more  than  ten  years  before  the  date 
of  claim.  Where  a  tenant  was  very  unpunctual 
inpayiughis  rent,  and  the  landlord  served  notice 
to  quit,  ejected  him  on  the  title  and  refused  a 
tender  of  the  full  rent  and  costs  immediately 
after  eviction: — Held,  that  the  landlord  had 
not  ejected  the  tenant  for  non-payment  of  rent, 
and  could  not  now  set  up  non-payment  of  rent 
as  good  and  sufficient  cause  for  having  disturbed 
•the  tenant.  The  costs  of  two  ejectment  pro- 
cesses and  the  sheriff's  costs  of  taking  possession 
of  the  premises  can  be  set  off  against  the  tenant's 
.claim  for  compensation  under  the  terms  of 
-section  18  of  the  Landlord  and  Tenant  (Ireland) 


TOWN  TENANTS  ACT,  1906— continued. 
Act,  1870.   M'Neillv.  Dundalk  Total  Abstinence 
Society    Cir.  Cas.,  Cherry,  L.J.,  44 1.  L.  T.  R.  165 
33. Improvements — Repairing  lease  — 

Dilapidations — Wear  and  tear— Oood  and  suffi- 
cient cause — Renewal  of  the  town  tenancy — Offer  of 
a  tenancy  outside  the  Act — Loss  of  goodwill.] 
Small  alterations  and  repairs  attributable  to  a 
repairing  clause  in  the  tenant's  lease  are  not 
improvements  within  the  Town  Tenants 
(Ireland)  Act,  1906  ;  nor  can  the  landlord  set-ofi 
as  dilapidations  trifling  injuries  to  the  premises 
clearly  due  to  ordinary  wear  and  tear.  The 
landlord  refuses  to  grant  a  renewal  of  the 
tenancy  if  he  offers  only  to  grant  a  tenancy  not 
within  the  Town  Tenants  Act,  and  the  refusal  of 
such  an  offer  by  the  tenant  is  not  good  and 
sufficient  cause  within  section  5  of  the  Act  for 
terminating  or  refusing  to  renew  the  tenancy. 
The  meaning  of  "goodwill"  in  the  Town 
Tenants  Act,  1906,  s.  5.  discussed.  Smith  v. 
M'Manus  Ree.  of  Belfast,  44  I.  L.  T.  119 

34. Improvements — Shed     in     yard  — 

Suitability — Adding  to  lettino  value — Oood  and 
sufficient  cause — Private  convenience  of  landlord.] 
Where  a  tenant,  who  was  a  cycle  agent  and 
repairer,  with  the  permission  of  his  former  land- 
lord, took  down  a  small  shed  and  built  a  large 
one  in  its  place  for  the  purposes  of  his  business, 
and  the  former  landlord  undertook  to  buy  it 
or  permit  the  tenant  to  sell  it  at  the  termination 
of  the  tenancy : — Held,  the  shed  was  suitable 
to  the  holding  and  added  to  the  letting  value. 
The  private  convenience  of  the  landlord  or  his 
family  is  not  good  and  sufficient  cause  for 
terminating  the  tenancy.  Wallace  v.  M'Crachen 
Co.  Ct.,  44   I.  L.  T.  178 

35. — — Improvements — Suitability  to  charac- 
ter of  holding  at  date  of  claim — "  Building" — 
Permanent  buildings — Test  of  permanency — 
Nature  and  purpose  of  demise — Compensation 
reducible  by  value  of  tenants  enjoyment  of  im- 
provements in  reference  to  rent — ExhauHion  of 
entire  claim.]  Where  atenant  claims  compensa- 
tion f  orimprovements  in  respect  of  premises  held 
on  lease  containing  a  covenant  to  effect  certain 
improvements  to  the  extent  of  a  named  sum 
within  a  limited  period,  and  also  a  covenant 
against  the  erection  of  dwellinghouse  or  build- 
ings other  than  such  as  are  in  the  nature  of  an 
addition  to  or  rebuilding  of  the  dwellinghouse 
or  out-offices,  and  where  the  tenant  expends 
largely  in  excess  of  the  covenant  and  alters  the 
character  of  the  building  materially,  but  in 
coiLsequence  of  which  the  premises  are  likely 
on  the  expiration  of  the  lease  to  let  at  a  con- 
siderably increased  rent,  and  where  the  tenant 
has  been  in  the  employment  of  the  additions  and 
alterations  for  a  long  period : — Held,  that  the 
additions  and  alterations  were  not  improvements 
in  the  nature  of  permanent  buildings  within  the 
statute  ;  th  at  in  determining  what  are  permanent 
buildings  it  is  essential  to  bear  in  mind  the  nature 
and  purpose  of  the  demise.  Assuming  some 
of  the  additions  and  alterations  were  suitable  to 
the  character  of  the  holding,  and  consisted  of 
improvements    in   the  nature    of   permanent 
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buildings,  and  that  compensation  was  payable 
in  respect  thereof,  there  should  be  taken  into 
consideration,  by  way  of  reduction,  the  value  of 
the  period  of  tenant's  enjoyment  of  same  in 
reference  to  the  rent  of  the  holding ;  it  would  be 
possible  by  the  effect  of  such  enjoyment  to 
exhaust  the  entire  claim.  Deome  and  others, 
Applicants :  Stanley,  Respondent 

Rec,  Dublin,  45 1.  L.  T.  R.  251 
36. ■  Improvements— Valuable  considera- 
tion— Permanent  buildings — Good  and  sufficient 
cause — Proximate  cause  —  Purporting  to  sell 
licensed  premises — Vnpunctual  payment  of  rent — 
Breach  of  agreement  to  repair — Dilapidations — 
Putting  up  licence  and  premises  for  sale.] 
"  Cause ' '  within  section  5  of  the  Town  Tenants 
(Ireland)  Act,  1906,  is  not  restricted  to  the 
proximate  cause  of  terminating  or  refusing  to 
renew  the  tenancy  ;  and  where  several  reasons 
influence  the  landlord  in  getting  rid  of  the 
tenant  the  Court  will  have  regard  to  them  all 
in  deciding  whether  the  landlord  had  good  and 
sufficient  cause  for  his  action.  So  where  a 
tenant  of  licensed  premises  was  constantly 
unpunotual  in  paying  his  rent,  had  committed 
many  breaches  of  agreement  to  repair,  had 
permitted  serious  dilapidations,  and  finally  had, 
under  a  claim  of  ownership,  put  up  the  licence 
and  premises  for  sale : — Held,  that  the  landlord 
had  good  and  sufficient  cause  for  terminating 
the  tenancy.  Semble,  an  attempted  sale  by  the 
tenant  of  a  licence,  the  property  in  which  is 
disputed  between  landlord  and  tenant,  would 
not  of  itself  amount  to  good  and  sufficient  cause 
for  terminating  the  tenancy.  Dilger  v.  Dick 
Cir.  Cas.,  Kenny,  J.,  44  I.  L.  T.  R.  153 

37. Judicial       tenancy  —  Sub-letting  — 

"  Tenant"— Land  Act,  1881,  s.  2 — Ejectment  on 
Mle — Agreement  to  purchase — Estoppel,]  The 
Town  Tenants  (Ireland)  Ant,  1906  (6  Edw.  VII., 
o.  54),  s.  5,  does  not  apply  to  a  sub-letting  of 
premises  within  the  Land  Law  (Ireland)  Act, 
1881  (44  &  45  Vict.,  c.  48),  when  the  sub- 
tenant has  been  ejected  on  the  title,  although 
the  judicial  tenant  has  since  the  sub-letting,  but 
prior  to  the  ejectment,  signed  an  agreement  to 
purchase  his  holding  under  the  Land  Act,  1903, 
in  which  agreement  he  specified  the  applicant 
as  a  sub-tenant,  and  though  Ae  has  subsequently 
received  rent  from  the  applicant,  but  the 
purchase-money  for  the  holding  has  not  yet 
been  advanced,  and  the  sale  is  not  yet  com- 
pleted.     Bolton  V.  Bolton 

Co.Ct.,42I,  L.T.  R.  211 

38.  — —  "  Lease  "   In   the   Town    Tenants 

(Ireland)  Act,  1906,  has  the  same  meaning  as 

in  Deasy's  Act.]      "Person    .    .    .      holding 

under  any  contract  of  tenancy  for  a  year,  or 

for  any  longer  period,"  in  section  18,  includes  a 

person  holding  under  a  tenancy  from  year  to 

year.     A  laundry  carried  on  by  a  laundress  is 

a  business   within  the   meaning  of   the  Act. 

Byrnes  v.  Bohan  Co.  Ct.,  431.  L.  T.  R.  229 

39.  — I —  Loss  of  business — Tenant  carrying  on 

one  business — Brothers  living  with  him  engaged  in 

other   business — Profits   paid   into   one 
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Qoodwill—Qood  and  sufficient  cause — Increase  -of 
rent  offered.]  Though  only  the  actual  tenant  is 
entitled  to  make  a  claim  under  the  Town 
Tenants  (Ireland)  Act,  1906,  still  where  such 
tenant  has  living  with  him  brothers  who  carry 
on  a  different  business  from  that  upon  which 
he  is  engaged,  all  the  profits  being  paid  into  a> 
common  fund,  and  the  business  substantially 
injured  by  eviction  and  removal,  is  not  that 
carried  on  by  the  tenant  himself,  compensation 
will  not  be  restricted  to  the  loss  sustained  itt 
his  own  particular  business,  but  will  be  awarded 
for  loss  of  goodwill  in  respect  of  the  entire- 
business.  A  landlord  who  declines  to  accept 
a  reasonable  increase  of  rent  offered  by  his 
tenant  on  the  expiration  of  a  lease,  and  who 
refuses  to  grant  a  renewal  of  the  tenancy,  acts 
"  without  good  and  sufficient  cause."  Cronin  v. 
Kiely  Clr.  Cas.,  Cherry,  L.J.,  44  I.  L.  T.  R.  205 

40. Operation  ol  Ac-1 — Beaovery  of  posses- 
sion of  licensed  premises.]  On  a  motion  for  final 
judgment  in  an  action  for  recovery  of  the 
possession  of  a  house  and  premises  to  which  a 
licence  was  attached,  it  appeared  that  the  lease 
under  which  the  tenancy  was  hold  expired  on 
December  1, 1906,  that  possession  was  demanded 
by  the  plaintiff,  and  that  a  writ  of  summons 
claiming  possession  was  issued  on  December  20, 
1906,  and  served  on  the  under-tenant.  The 
latter  appeared  and  resisted  final  judgment  ob 
the  ground  that  he  was  entitled,  under  the  Town 
Tenants  (Ireland)  Act,  to  certain  improvement?, 
and  that  the  action  should  be  stayed  to  have- 
this  question  decided.  The  Town  Tenants 
(Ireland)  Act,  1906,  was  passed  on  December  21,. 
1906,  and  came  into  operation  on  January  1, 
1907: — Held,  that  the  under-tenant  was  not 
entitled  to  any  relief  under  the  Town  Tenants 
(Ireland)  Act,  and  that  the  order  of  Mr.  Justice 
Boyd  granting  an  orderfor  final  judgment  should 
be  affirmed.  Johnson  v.  Macardle,  Moore  &  Co- 
Ltd.  App.,  41 1.  L.  T.  R.  41 

41. "Permanent  buildings  "—(?oodm« 

— Dilapidations — "  Sums  due  to  the  landlord  "-^ 
"  Set-off  in  respect  of  unliquidated  damages."} 
The  words  "  permanent  buildings  "  in  the  Town 
Tenants  (Ireland)  Act,  1906,  s.  2  (5),  do  not 
include  improvements  made  by  the  tenant  who 
had  concreted  floors,  set  grates,  built  small  out- 
houses, &c.,  audit  washeldthatnocompensation 
could  be  given  for  them  where  they  had  been 
made  fifteen  years  before  the  date  of  the  claim. 
Where  tb  e  premises  at  the  end  of  the  tenancy  are 
dilapidated  the  Court,  in  assessing  compensati  on 
for  loss  of  goodwill ;  may  take  this  into  considera- 
tion,  and  may  allow  a  set-oil  in  respect  of  the 
unliquidated  damages  as  being  a  sum  due  to 
the  landlord  under  section  6  of  the  Act  and 
assessible  by  the  Court  under  section  18  of  the 
Landlord  and  Tenant  (Ireland)  Act,  1870,  incor- 
porated into  the  Town  Tenants  Act  by  sectioa 
12  of  that  Act.     Markey  v.  M alley 

Cir.  Cas.,  Wright,  J.,  43  1. 1.  T.  R.  272 

42. Sanction  olproposedimprovemenfs— 

6  Edw.  TIL,  c.  54,  ss.  3  (3),  11— Holding- 
Permanent  buildings  contemplated  by  lease — Ex- 
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t  ension  of  premises  to  meet  increase  and  develop- 
ment ofbusin-iss.]  By  lease,  dated  the  2nd  July, 
1897,  a  plot  of  ground  in  the  village  of  D.,  con- 
taining 4  acres  1  rood  SO  perches,  was  demised 
to  the  applicants,  who  were  laundrymen,  for  a 
term  of  150  years,  from  the  25th  March,  1896. 
The  lease  was  made  in  consideration  partly  of 
thelessees  havingereoted  new] aundry buildings, 
to  the  satisfaction  of  the  lessor,  on  the  demised 
premises  at  an  expense  of  £6,000.  The  lease  con- 
tained a  clause  prohibiting  the  erection  on  the 
demised  premises,  without  the  consent  of  the 
lessor,  of  "any  wooden  sheds,  wood-roofed 
buildings,  or  any  other  buildings  or  erections 
whatsoever,  except  summer-houses  and  green- 
houses, and  except  further  buildings,  or  altera- 
tions to  existing  buildings  which  may  be  required 
for  the  use  of  the  laundry  business  now  carried 
on  upon  the  demised  premises."  The  laundry 
buildings  occupied  about  two  acres,  leaving  two 
acres  unbuilt  upon  at  the  date  of  the  lease.  On 
these  the  applicants  proposed  to  erect  an  ex- 
tension of  the  laundry  at  a  cost  of  £1,,500,  which 
extension  was  necessary  to  provide  accommoda- 
tion for  the  increasing  business  of  the  laundry. 
In  the  opinion  of  the  Court  of  Appeal  this 
extension  was  suitable  to  the  character  of  the 
holding,  and  would  not  depreciate  the  letting 
valueoftheadjoiningpropertyofthelandlord:^ 
Jleld,  that  the  demised  premises  constituted  a 
"  holding  "  within  the  17th  section  of  the  Town 
Tenants  (Ii-eland)  Act,  1906,  and,  reversing  the 
decision  of  the  Recorder  of  Dublin,  that  the 
proposed  additional  buildings  should  be  allowed, 
eotwithstanijing  that  the  landlord  objected. 
Edmondson,  Applicants  ;  Earl  of  Pemhrolce  and 
Montgmeory,  Respondent 

App..  [1910]  2 1.  R.  76  ;  44  I.  L.  T.  R.  11 

43. Temporary  eonvenienne — Letting  for 

— Notice  to  quit — "  Oood  and  sufficient  cause  " — 
•Compensation  for  imvrovements  ■ —  Goodwill  — 
Town  Tenants  Act,  1906,  s.8.]  Where  the  object 
of  a  letting  by  a  landlord  is  for  his  own  tem- 
porary conveyance  it  is  not  enough,  in  order  to 
bring  the  case  within  section  8  of  the  Town 
Tenants  Act,  merely  that  the  motive  of  the 
letting  should  be  present  to  the  mind  of  the 
landlord.  Both  parties  must  have  the  purpose 
•of  the  letting  present  to  their  minds  at  the  time 
of  making  the  contract,  and  be  fully  agreed  as  to 
its  terms.  A  house  in  a  town  had  been  acquired 
by  trustees  for  the  purpose  of  a  rectory  for  the 
parish.  The  then  rector  of  the  parish  did  not 
desire  to  live  in  the  house,  and  it  was  let  from 
year  to  year  by  the  trustees,  who  had  determined 
that"  at  the  next  avoidance  of  theinoumbenoy  " 
the  future  rector  should  live  in  the  house.  The 
tenant  knew  that  the  house  had  been  acquired 
for  a  rectory  ;  that  his  landlords  were  a  body  of 
trustees  ;  that  the  then  rector  had  refused  to 
live  in  it  :  and  that  a  previous  letting  had  been 
for  temporary  convenience:— ffeM,  that  the 
letting  was  one  for  the  temporary  convenience 
of  the  landlord,  and  was  excluded  as  such  from 
the  operation  of  the  Town  Tenants  Act,  1906. 
Storey  v.  Bight  Reverend  Dr.  Day  and  others 

Co.  Ct.,  47  I.  L.  T.  139 
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44. ■  Tenancy,   "  year   certain,"   to    be 

determined  by  either  party  serving  one  month's 
notice — Rent  payable  monthly.]  Where  the  terms 
of  a  tenancy  were  that  the  tenant  should  hold 
for  one  year  certain,  from  February  1,  1907,  to 
be  determined  by  either  party  serving  one 
month's  notice  previous  to  February  1,  1908, 
and  in  the  event  of  said  notice  not  being  given, 
and  the  tenant  remaininlg  in  possession,  the 
tenancy  could  be  determined  by  either  party 
giving  a  month's  notice  previously  to  the  first 
of  any  month,  the  rent  to  be  payable  monthly 
at  the  rate  o{  £65  per  annum ; — Held,  on  an 
application  for  compensation  under  the  Town 
Tenants  (Ireland)  Act,  1906,  thatthetenant  was 
not  entitled  to  claim  under  the  Act,  inasmuch 
as  the  tenancy  was  a  monthly  tenancy,  and 
accordingly  was  not  within  the  purview  of  the 
Act.    Forte  v.  Wright    App.,  42  I.  h.  T.  R.  264 

45. Unreasonable  disturbance — 6  Edw. 

VII.,  c.  54,  ss.  1,  5 — Refusal  to  renew  without 
good  and  sufficient  causi — Violation  of  covenant 
againstalterations — Waiver — Reasondbleoffer  of  a 
new  tenancy.]  On  appeal  from  decision  of 
Recorder : — Held,  (l)thatthelandlordhadmade 
the  tenants  a  reasonable  offer  of  a  new  tenancy 
or  of  the  continuance  or  renewal  of  the  tenancy 
within  the  meaning  of  section  2  (1)  of  the  Town 
Tenants  (Ireland)  Act,  1906,  and  as  the  tenants 
had  not  accepted  the  offer  they  were  debarred 
from  applying  for  compensation  in  respect  of 
improvements.  (2)  That  the  house  in  question 
was  not  "occupied  wholly  or  to  a  substantial 
extent  for  trade  or  business  purposes,"  within 
the  meaning  of  section  5  (2)  of  the  same  Act, 
and,  therefore,  the  provisions  of  section  5  as  to 
compensation  for  disturbance  did  not  apply. 
Pirn  and  others  v.  Day 

Rec.  Dub.,  App.,  45  I.  L.  T.  R.  225,  265 

46. Weekly  tenancy.]  The  Town  Ten- 
ants Act,  1906,  does  not  apply  to.  Heffernan  v. 
Logan  41  I.  L.  T.  82 

47.  — —  Yearly  tenancy— Condition— Tied 
puhlic-hbrase — Agreement  to  continue  exclusive 
dealing  with  assignees  of  reversion — Notice  of  such 
agreement  to  assignee  of  tenancy — Breach  of  agree- 
ment— "  Good  and  sufficient  cause  for  determina- 
tion of  tenancy  " — Town  Tenants  Act,  1906,  ss.  5 
7.]'  M.,  abrewer  in  the  town  of  fi'.,  let  apublic- 
house  to  K.  as  tenant  from  year  to  year,  on 
the  terms  that  K.  would  deal  with  M.  exclu- 
sively for  draught  porter.  The  b  ouse,  with  the 
licence  attached,  was  worth  far  more  than  the 
yearly  rent,  and,  in  fact  the  only  profit  M.  had 
out  of  it  was  the  benefit  of  the  agreement  for 
exclusive  dealing.  D.  &  Co.,  brewers  in  the 
to  wnof  G. ,  purchased  Jlf.'srevers  ion  inthe  house, 
but  did  not  acquire  his  brewery  at  S.,  which 
was  discontinued.  D.  dh  Co.  entered  into  an 
arrangement  with  K.  to  continue  the  yearly 
tenancy  "  on  the  same  conditions  as  K.  had 
formerly  held  under  M."  K.  afterwards  assigned 
the  house  to  O'i.,  and  informed  O'L.  "of  the 
arrangement  to  deal  with  D.  <fc  Co.  for  draught 
porter."  O'L.  did  not  take  anj'  draught  porter 
from  D.  dh  Co.,  but  dealt  with  a  rival  firm,  and 
D.  &  Co.  evicted O'i.  on  notice  to  quit: — Held, 
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that  the  condition  as  to  exclusive  dealing  with 
D.  &  Co.  for  draught  porter  was  valid  and 
binding  on  O'L,  ;  and  that  the  breach  of  it  was 
good  and  sufficient  cause  under  the  Town 
Tenants  Act  for  the  determination  of  the 
tenancy,  and  that  O'L.  was  therefore  not  en- 
titled under  the  Act  to  compensation  for  dis- 
turbance.   O'Leary  v.  Deasy 

K.  B.,  App.,  [1911]  2  I.  B.  450,  455  : 
45  I.  L.  T.  R.  208 

TRACKWAY— Along  river— Obstruction 

[1897]  2  1.  R.  143  ;  31  I.  L.  T.  R .  39 
See  Highway.    17. 

TRACTION  ENGINE. 

Excessive   weight — Injury  to   highway — 

Eight  of    county  council  and  district 
council  to  sue  [1910]  2  I.  R.  644; 

[1913] 2 1.  R. 250 ;  45, 1.  L.  T. R.  156, 275, 278  note 
See  Highway.    2. 

Injury  to  highway — Nuisance 

[1900]  2 1.  R.  371,  383  ;  34 1.  L.  T.  R.  99 

See  Highway.    6 
Injury  to  public  road — Extraordinary  ex- 
penses —  Action   by  county  council — 
Service  out  of  jurisdiction 

[1913]  2  I.  R.  89.  96  ;    47  I.  L.  T.  R.  34 

See  Practice— Service.    40. 

Injury    to    road — Action    by    road    con- 

tractor 2    N.  I.  J.  R.  22 

See  Highway.    21. 

48  I.  L.  T.  R.  182 

See  Highway    5. 
Injury  to  road — ^Right  of  action  by  con- 
tractor and  district  council 
37  I.  L.  T.  R.  114  ;  3  N.  I.  J.  R.  224 
See  Negligence.    40. 

Injury    to    road — -Liability- — Excessive 

weight  [1910]  2  I.  R.  644  ; 

45  I.  L.  T.  R.  156,  275,  276,  note 
See  Highway.    1. 

User    of    on    level    crossing — Railway-^ 

Accommodation  works 

1 1897]  II.  R.  587, 602 
See  Railway — Level  Crossing.    2, 

TRADE. 

Administrator    carrying     on — ^Rights     of 

creditors  against  assets 

[1900]  1  I.  R.  367 
See  Executor — Administration.    2. 

Agreement  in   restraint   of — ^Tied   house 

— Consideration 

[1915]  1  I.  R.  Ill,  130 
See  Licensing  Acs — Transfer.    2. 

Carried  on  by  executor — ^Indemnity  out  of 

assets — Presumed  assent  of  creditors 
of  testator  [1899]  1 1.  R.  480 

See  Executor — Administration.    3. 

Illegal  restraint  of        [1912]  2  I.  R.  586 

See  Contract.    28. 

Interference  with 

[1899]  2  I.  R.  667,  744  ;   [1901]  2  I.  B.  705 
See  Conspiracy.    1. 


TRADE — continued. 

Offensive  or  noisy — Covenant  against  in 

lease — Private  hospital 

[1896]  1 1.  R.  76, 104, 142 
See  Landlord  and  Tenant— Lease.    20. 

Restraint  of — Rule  of  creamery  prohibits 

sale  of  milk  to   vendors   other  than 
creamery  49  I.  L.  T.  R.  233 

See  Contract.    24-30 

Trustee  setting  up  rival  business  to  that 

engaged  in  by  testator 

[1894]  1  I.  R.  74 
See  Trustee— Breach  ol  Trust.  2. 

TRADE  COMBINATION. 
Agreement  between  traders  to  keep  up  prices — 

May  be  enforced  by  injunction — Agreement  in  re- 
straint of  trade — When  combinaiion  to  keep  up 
prices  is — Penalty — Liquidated  damages — Deed — 
Construction — Escrow  —  Practice  —  Pleadings  — 
Amendment.]  An  agreement  between  a  number 
of  traders  not  to  sell  certain  specified  goods 
below  certain  specified  prices  is  not  necessarily 
unenforceable,  as  being  in  restraint  of  trade. 
Such  an  agreement,  if  bounded  by  reasonable 
limits  of  space  and  time,  and  made  with  a  view 
to  protecting  local  trade  as  far  as  it  may  be 
legitimately  protected  will,  if  necessary,  be 
enforced  by  injunction  against  parties  to  the 
agreement  who  violate  its  provisions.  Each  case 
in  which  the  question  of  restraint  or  partial 
restraint  of  trade  arises  must  be  considered  in 
the  light  of  its  own  facts  and  circumstances. 
Urmston  v.  Whitelegg  (63  L.  T.  (N.  S.)  455 ; 
55  J.  P.  455)  and  The  Mogul  Steamship  Company 
V.  MQregor,  Gow  &  Co.  ([1892]  App.  Cas.  25) 
distinguished.     Cade  v.  Daly 

M.  R.,  [1910]  ILR.  306 

TRADE  DESCRIPTION. 

Embossed  on  bottles        2  N.  I.  J.  R.  116 

See  Merchandise  Marks  Act,  1887.    2. 

False— Bottles  3  N.  I.  J.  R.  165 

See  Merchandise  Marks  Act.    3. 

TRADE    DISPUTES    ACT,    1896  — By-law  — 
Harbour  Commissioners 

[1908]  2  I.  R.  214  ;  42  I.  L.  T.  R.  52 
See  By-law.    3. 

TRADES  DISPUTE. 

1. Conspiracy — Procuring  breach  of  con- 
tract of  employment — Dispute  between  employer 
and  other  employers — Trade  Disputes  Act,  1906 
(6  Edw.,  c.  47),  3.  3;  s.  5  (3).]  The  plaiutiii 
was  a  stevedore  who,  in  order  to  carry  out  his 
contracts  for  the  discharge  of  cargoes,  hired  dock 
labourers,  many  of  whom  were  members  of  a 
trade  union  known  as  the  Irish  Transport  Union. 
The  other  stevedores  of  the  port  had  formed 
a  Stevedores'  Association  for  the  purpose  of 
compelling  ship-owners  to  pay  higher  rates, 
which  association  the  plaintiff  had  refused  to 
join.  The  defendants,  some  of  whom  were 
officials  of  the  Irish  Transport  Union,  and  the 
others  of  whom  were  stevedores  who  had  joined 
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TRADES  mSTUTE— continued. 
the  Stevedores'  Association,  entered  into  an 
agreement  to  force  the  plaintiff  to  join  the 
Stevedores'  Association ;  and  in  pursuance  of 
this  agreement  the  defendants  procured  dock 
labourers  who  had  been  employed  by  the 
plaintiff  to  break  their  contracts  and  leave  his 
employment  causing  actual  money  loss  to  the 
plaintiff.  There  was  no  dispute  between  the 
plaintiff  and  the  dock  labourers  the  dispute 
being  one  between  the  plaintiff  and  the 
Stevedores'  Association,  into  which  the  steve- 
dores brought  the  defendants,  the  officials  of  the 
Transport  Union : — Held,  by  the  Court  of 
Appeal,  affirming  the  decision  of  the  King's 
Bench  Division,  that  the  acts  of  the  defendants 
were  not  done  in  contemplation  or  furtherance 
of  a"  trade  dispute  "  within  the  meaning  of  the 
Trade  Disputes  Act,  1906,  and  were  actionable. 
Long  V.  Larlcin 

K.  B.,  App.,  [1914]  2  I.  R.  285,  329 ; 
49 1.  L.  T.  R.  121.  [Affirmed  [1915]  A.  C.  814.] 
2.  — —  Peaceful  Dicketing — Trades  Disputes 
Act,  1906  (6  Edw.Vil.,  c.  47),  s.  2— Meaning  o/ 
the  words  "  at  or  near " — Bight  to  enter  on 
private  property — -Onus  of  proof — Motives  un- 
connected with  dispute— Justices — Connction.'] 
An  unlawful  entry  on  another's  premises  cannot 
be  justified  under  section  2  (1)  of  the  Trades 
Disputes  Act.  (Per  Sir  James  Campbell,  C.  J., 
and  Kenny,  J.)  Acts  done  during  an  existing 
trade  dispute  may  in  reality  be  dictated  by 
political  or  personal  motives  so  as  to  lose  the 
protection  of  that  section.  Larlcin  v.  Belfast 
Harbour  Commissioners  ([1908]  2  I.  R.  214) 
followed.     M'Gusker  v.  Smith 

K.  B.  [1918]  2  I.  R.  432;  52  I.  L.  T.  R.  29 

TRADE  MARK. 

1. Action  for  infringement — Jurisdic- 
tion of  Irish  Court — Rectification  of  register — 
Patents,  Designs,  and  Trade  Marks  Act,  1883 
(46  &  47  Fic«.,  c.  57),  «s  90,111.]  In  an  action 
for  infringement  of  trade  mark  the  defendant 
denied  infringement,  and  pleaded  that  the 
alleged  mark  was  not  a  trade  mark,  and  that 
the  registration  was  invalid,  and  counterolaimed 
that  the  registration  should  be  set  aside,  and  the 
register  rectified  accordingly.  By  an  inter- 
locutory motion  the  defendant  applied  for  an 
order  that  the  registration  should  be  set  aside 
and  expunged,  and  the  register  rectified.  The 
plaintiff  opposed  the  motion  on  the  ground  that 
the  High  Court  of  Justice  in  Ireland  had  no 
jurisdiction  to  order  any  alteration  in  the 
register  of  trade  marks : — Held,  that  the  Court 
in  Ireland  had  no  jurisdiction,  under  the  Act  of 
1883,  to  order  any  alteration  or  rectification  of 
the  register  of  trade  marks,  which  was  a  special 
jurisdiction  conferred  on  the  High  Court  of 
Justice  in  England.     Bayer  v.  Gonnell 

M.R.,[1897]1I.R.544 

2. ^Infringement  ol— Practice — Particu- 
lars— Rules  Supreme  Court  {Ireland),  1891,  Order 
XIX.,  r.  7.]  If  the  defendant,  in  an  action  for 
infringement  of  a  trade  mark,  pleads  that  the 
plaintiff's  trade  mark  is  invalid,  he  must  give 


TRADE  MARK—coniinued 
particulars  of  the  invalidity  alleged.     Rowland 
V.  Mitchell  (13  E.  P.  C.  457)  followed.    Grosvenor 
Chemical  Co.  v.  Greenfield  M.  R.,  [1909]  1 1.  R.32 

3. Injunction  —  Costs  —  Action — Def'n- 

dant  consenting.]  In  an  action  for  an  injunction 
for  the  infringement  of  a  trade-mark,  the 
plaintiff  was  held  not  to  be  bound  under  the 
circumstances  to  accept  an  undertaking  offered 
by  the  defendant  to  discontinue  the  wrongful 
use  of  the  plaintiffs'  trade  marks  and  labels,  and 
to  pay  costs.  The  plaintiffs  brought  the  action 
to  trial  and  succeeded,  and  the  defendant  was 
ordered  to  pay  the  coats.  John  Jameson  tb  Son, 
Ltd.,  V.  Kearney  M.  R.,  2  N.  I.  J.  R.,27& 

4. Name  indicating  manufacturer — Two 

firms  of  same  surname — Name  identified  with 
manufacturer  of  one — Right  to  exclusive  use  of — 
User  without  qualifying  words — -Tendency  to 
deceive.']  A  distillery  in  Dublin  was  carried  on 
under  the  name  of  John  Jameson  &  Son  until 
1891.  when  the  firm  was  converted  into  a  limited 
liability  company  under  the  name  of  John 
Jameson  &  Son,  Limited  (the  plaintiffs). 
Another  distillery,  founded  about  the  same 
period  in  Dublin,  was  carried  on  under  the  name 
first  of  William  Jameson,  then  of  Jameson  and 
Kobertaon,  and  finally  of  William  Jameson  and 
Company,  until  1889,  when,  with  two  other 
distilleries,  it  was  acquired  by  the  defendants, 
the  Dublin  Distillers'  Company,  Limited.  . 
Previous  to  that  date  the  labels  used  for  whiskey 
made  at  this  distillery  bore  the  name  "  William 
Jameson  &  Co."  or"  W.  Jameson  &  Co.,"  but 
in  1898  the  defendants  altered  the  label,  sub- 
stituting for  those  words  the  description 
"  Jameson's  Whiskey."  The  plaintiffs  there- 
upon required  the  defendants  to  revert  to  the 
former  words,  and  describe  their  whiskey  as 
"  William  Jameson  &  Co.'s,"  or  even  as  "  Wm. 
Jameson  & -Co.'s."  The  defendants  declined  to 
do  this,  but  offered  to  insert  the  letter  "  W." 
before  "  Jameson's."  In  an  action  to  restrain 
the  defendants  from  selling  their  whiskey  under 
the  name  of"  Jameson's  Whiskey,"  without  the 
prefix  "  William  "  or  some  other  distinctive  in- 
dication that  the  whiskey  was  not  that  manu- 
factured by  the  plaintiffs,  the  Court  was  of 
opinion  on  the  evidence  that  the  name  "  Jame- 
son's Whiskey  "  had  become  so  identified  with 
the  plaintiffs'  whiskey  that  the  use  of  it  by  th& 
defendants,  without  qualifying  words  to  show 
that  the  article  was  their  own  make,  was  likely 
to  mislead  purchasers  into  the  belief  that  it  was 
the  "  Jameson's  Whiskey  "  made  by  the  plain- 
tiffs ;  that  there  was  not  any  indication  on  the 
labels  that  the  defendants'  whiskey  was  that 
made  at  the  distillery  of  William  Jameson  &  Co., 
and  that  the  defendants'  conduct  was  likely  and 
tended  to  so  mislead : — Held,  that  the  plaintiffs 
were  entitled  to  an  injunction.  Jameson  v. 
Dublin  Distillery  Co.  V.-C,  [1900]  1  I.  R.  43 
5. Registration  —  Infringement  —  Simi- 
larity— Injunction — Evidence — Likelihood  of  de- 
ception— Advertisements  and  circulars — Inspec- 
tion by  Judge.]  The  plaintiffs  were  owners  .of  a 
registered  trade  m,ark,  which  had  the  form  ol 
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TRADE  MARK— cojiiiJMtei. 
a  square  body-label,  printed  in  gold  on  a  white 
ground,  and  which  was  affixed  to  every  bottle  of 
Cognac  brandy  exported  by  them  to  the  United 
Kingdom,  with  which  they  carried  on  a  large 
and   long-established   trade.     This  body-label 
consisted  of  a  frame  of  pine-leaves  and  grapes 
in  the  form  of  a  garland  rising  out  of  a  double 
stem,  and  tied  at  the  base  with  a  ribbon.    The 
frame  surrounded  a  space,  in  the  centre  of  which 
was  placed  the  name  of  plaintifE's  firm  and  its 
place  of  business  ("  H.  &  Co.,  Cognac "),  and 
was  surmounted  at  the  top  of  the  central  space 
by  a  device  of  a  mailed  arm  and  hand  grasping 
a  battle-axe  rising  put  of  a  scroll  or  heraldic 
bar.     There  was  also  a  neck-label,  with  a  star 
device,  attached  to  the  bottles  exported  by  plain- 
tiffs, but  this  was  no  part  of  the  registered  mark. 
Plaintiffs  brought  an  action  for  infringement 
of  trade  mark,  and  to  restrain  the  defendant  in 
respect  of  the  sale  of  bottles  of  brandy  which 
were  labelled  with  a  label  of  the  same  shape  as 
the  plaintiffs'  registered  label,  and  which  were 
also  printed  in  gold  on  a  white  ground,  and  con- 
sisted of  a  frame  of  vine-leaves  and  grapes, 
enclosing  a  central  space  in  which  appeared  the 
words   '  Celebrated  Old  Brandy  "  ;  and  above, 
in  place  of  the  "  arm  and  battle-axe  "  device, 
there  was  a  prolongation  of  the  grape  and  vine- 
leaf  garland.    There  was  no  name  of  any  manu- 
facturer or  shipper  on  the  label  or  bottle,  nor 
was  there  any  neck  label  or  star  device  thereon. 
It  appeared  that  in  cautionary  advertisments 
and  notices  the  public  were  warned  not  to  accept 
brandy  as  Hennessy  dk  Co.'s  without  their  name 
and  the  device  of  the  battle-axe  on  the  label. 
Evidence  was  given  that  a  garland  of  vine- 
leaves  and  grapes  printed  in  gold  on  a  white 
ground  was  commonly  used  by  bottlers  of  brandy. 
Plaintiffs  called  no  witnesses,  either  to  prove 
actual  deception  or  that  the  label  of  defendant 
was  calculated  to  deceive.     According  to  the 
testimony  of  a  number  of  witnesses  examined 
for  the  defendant,  the  impeached  label  was  not 
calculated  to  deceive,  and  could  not  mislead 
anyone,    as,    in    their    opinion,    the    essential 
characteristics    of   the   registered    mark    were 
absent  from  the  impeached  label.     It  further 
appeared  from   evidence   which  the   Court  of 
Appeal  considered  reUable  that  the  impeached 
label  had  been  produced  more  than  twenty-six 
years  ago  by  a  firm  of  printers  which  was  dis- 
solved in  1898,  and  had  been  for  that  period  in 
constant  and  well-known  use  by  the  trade  in 
Dublin  ;  and  that  the  labels  (eleven  in  number) 
actually  used  by  the  defendant  were  found  by 
his  assistant  in  a  drawer  when  he  took  possession 
in  1897,  apparently  left  by  his  predecessor: — 
Held,  by  the  Master  of  the  Boll» — (1)  that  the 
label  of  defendant  was  an  infringement  of  plain- 
tiffs' trade  mark,  and  that,  takhig  the  labels  as 
a  wholej  the  label  of  the  defendant  so  nearly 
resembjed  that  of  the  plaintiffs  as  to  be  liable  to 
deceive  an  incautious  purchaser.    (2)  That  the 
oaUing  of  evidence  to  prove  actual  deception, 
or  that  the  label  was  calculated  to  deceive,  in 
a  case  of  this  kind,  was  unnecessary,  as  the  Court 
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must  ultimately  decide  the  question  of  similatity 
itself.  (3)  That  as  a  fact,  the  impeached  liibel 
was  used,  and  the  arrangement  of  the  bottles 
in  the  defendant's  shop  was  made,  with  the  pur- 
pose of  deceiving  an  unwary  purchaser.  UeU, 
by  the  Court  of  Appeal,  that  there  was  no 
evidence  of  intention  to  deceive  purchasers ; 
that  on  inspection  the  labels  were  dissimilar  in 
their  essential  characteristics,  especially  in  those 
specified  by  the  plaintiffs  in  their  cautionary 
advertisements  andnotices,andthat,aocordinply, 
the  plaintiffs  were  not  entitled  to  an  iujunofaon. 
The  judgment  of  the  Court  of  Appeal  affirmed  by 
the  House  of  Lords.  Hennessy  v.  Keating 
M.  R.,  App..  H.  L.,  ri9081 1 1.  R.  43,  73,  466  ; 
42  I.  L.  T.  R.  169 

6. Selling    mineral    waters   in   bottles 

embossed  with  plaintiffs'  name— i^o«  of  plaintiffs 
manufacture — Begiaterei  as  a  trade  mark,  but 
bearing  lahels  with  defendants''  name  and  address 
as  manufacturers^No  actual  fraud  or  deception 
•proved — -Meaning  of  "'innocently  "  in  section  2  (2) 
of  Merchandise  Marks  Act,  1887  (50  <fc  51  Vict, 
c.  28).]  The  plaintiffs  were  manufacturers  of 
mineral  waters  in  Dublin,  which  they  sold  to  the 
trade  in  bottles  embossed  with  their  name, 
registered  as  a  trade  mark.  The  defendants, 
who  were  manufacturers  of  mineral  waters  in 
Limerick,  received  in  the  course  of  trade  from 
their  customers  a  large  number  of  the  plaintiffs' 
bottles  so  embossed,  which  they  filled  with 
mineral  waters  of  their  own  manufacture,  and 
sold  to  retailers,  but  with  labels  affixed  bearing 
their  own  name  and  address  as  manufacturers 
and  stating  the  contents  of  the  bottles.  The 
defendants  had  not  tried  to  pass  off  their  mineral 
waters  as  the  manufacture  of  the  plaintiffs,  nor 
was  it  proved  that  fraud  was  intended,  or  that 
any  person  had  been  deceived : — Held  (affirming 
the  decision  of  Sir  A.  M.. Porter,  M.R.),  that  the 
defendants,  by  filling  bottles  bearing  the  plain- 
tiffs' trade  mark  with  mineral  waters  of  the 
defendants'  manufacture,  committed  an  offence 
against  the  Merchandise  Marks  Act,  1887,  s.  2, 
and  that  placing  labels  bearing  the  defendants' 
own  name  on  the  bottles  did  not  exonerate  them. 
Thwaites  is  Co.  v.  M' Evilly  ;  Cantrell  *  Cochrane 
;    V.  Murphy  <fc  Bradshaw 

M.  R.,  App.,  [1904]  1  I.  R.  310,  321  ; 
4  N.  I.  J.  R.  77 
Royal  Arms — ^Unauthorised  user — Injunc- 
tion [1914]  1  I.  R.  236 
See  Royal  Arms.    1. 

TRADE   NAME. 

1. Injunction — EMbossment  of  trade  name 

on  bottle — Infringing  trade  name — ^"  Lyle  it 
Kinahan,  Ltd.,  Belfast  " — No  label  on  bottle.]  The 
plaintiffs  claimed  an  injunction  to  restrain  the 
defendant  from  infringing  plaintiffs'  trade  mark 
and  wrongfully  Using  plaintiffs'  trade  name  and 
passing  off  goods  not  made,  selected,  or  bottled, 
by  the  plaintiff ;  and  for  damages  and  for  an 
account.  The  Court  granted  an  injunction, 
but  without  costs.  Lyle  &  Kinahan,  Ltd.,  v. 
Quinn  Barton,  J.,  44  I.  L.  T.  R.  133 

4k 
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2. Untrne     description — Trader's     own 

name    with    misleading    addition — Injunction — 
Oosts-^Unnecessary  witnesses  subpmrmed  but  not 
evamined.^       The' plaintiffs,  a  firm  of  horticul- 
turists, had  traded  for  over  fifty  years  under  the 
name  of  Alexander  D.  ih  Sons  in  the  North  of 
Ireland.     In  1900  they  were  incorporated  as  a 
joint  stock  company,  as  Alex.  D.  &  Sons,  Ltd,., 
and  in  the  following  year  opened  a  shop  in 
Dublin.    They  acquired  a  considerable  reputa- 
tion as  growers  and  propagators  of  roses  and 
garden  seeds,  thereby  rendering  (as  was  ad- 
mitted) their  trade  name  of  high  commercial 
value,     The  defendant,  whose  name  was  Alex- 
ander T).,  was  established  in  Dublin  from  1875 
as  a  trader  in  the  heavy  seed  (non-horticultural) 
business,  and  about  1897,  opened  a  shop  in 
Capel  Street  as  "  The  Ashbourne  Agricultural 
Company."    Two  years  later  he  put  the  name 
"Alexander  D.,  proprietor,"  on  the  signboard. 
He  subsequently  moved  the  business  to  a  house 
in  ParUament  Street,  where  it  was  carried  on  as 
the  "  Ashbourne  Agricultural  Company,"  with- 
out  any   addition   of  the   proprietor's  name. 
This  continued  until  February,  1907.    In  1905 
the  defendant  purchased  ground  near  Dublin, 
which  he  turned  into  a  nursery  for  roses  and  other 
plants,  advertising  it  as  "  Tjbie  Home  of  the 
Rose."    He  had  two  sons,  one  employed  as  an 
assistant  at  the  house  in  Parliament  Street,  the 
second  at  the  nursery — neither  being  in  partner, 
ship  with  him.    The  plaintiffs  having  gone  into 
the  agricultural  seed  business,  and  obtaining  a 
Government  contract  for  it  when  the  defendant  | 
made  an  unsuccessful  tender,  he,  admittedly  by 
way  of  reprisal,  advertised  as  a  rose-grower  and 
horticulturist  at  the  nursery  address  as  "  Akx- 
ander  D.  <fc  Sons,"  as  well  as  for  potatoes  and 
heavy  seed  business,  under  that  title  and  at  that 
address,  while  he  continued  in  the  same  papers 
advertisements  as  the  '•  Ashbourne  Agricultural 
Company"   at  Parliament  Street.       He    also 
answered   a  "  trap "  letter  ordering  roses  of 
other   growers'   introduction,    by    offering    to 
comply  with  the  order  at  a  subsequent  date ; 
and,  as  the  result  of  a  large  body  of  evidence, 
oral   and   documentary,   the   Court   being    of 
opinion   that   the    defendant   had    designedly 
attempted,  by  the  addition  of  the  words  "  * 
Sons,"  to  use  a  trade  designation  untrue  in  fact, 
as  the  sons  were  not  partners,  to  lead  the  public 
to  believe  that  his  business,  and  the  roses  and 
other  plants  sold  by  him,  were  those  of  the 
plaintiff  company,  aflfirming  the  judgment  of 
the  Master  of  the  Rolls,  granted  an  injunction 
restraining   the   defendant  from   carrying    on 
business  as  Alexander  D.  &  Sons  ;  but  varying 
the  order  of  the  Master  of  the  Bo'ls  appealed 
from,  so  as  to  permit  the  defendant  to  carry 
on  business  under  his  own  name  as  Alexander 
D.       Turton  v.   Turton  (42  Ch.  D.  128)  dis- 
tinguished.     The  Court  being  of  opinion  that, 
notwithstanding  the  pleadingSj  the  extensive 
stnid, valuable  trade  reputation  which  the  plain- 
tiff company  enjoyed  was  not  really  in  con- 
troversy ;   and,  having  regard  to  its  admission 
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by  defendant's  counsel  at  the  opening  of  the 
trial,  dismissed  a.  cross-appeal  by  the  plaintiff 
company  from  portion  of  the  judgment  of  the 
Master  of  the  RoUs  disallowing  the  costs  of 
witnesses  on  this  question  who  were  subpcenaed 
but  not  examined.  Dickson  v.  Dickson 
App.,  [1909]  1  I.  R.  185  ;  43  I.  h.  T.  R.  128 

Sale  of  bicycle       [1901]  2  I.  R.  189,  615  ; 

1  N.  I.  J.  R.  217 
See  Sale  of  Goods.    2. 

TRADE   UNION. 

1. Right  to  sue  trade  onion — Action  by 

nearest  relative  of  deceased  member  against 
society— Trade  Union  Act,  1871  (34*35  Vict., 
c.  31),  s.  4 — Trade  Union  Act  (1871)  Amendment 
Act.  1876  (39(6  40  Vict.,  c.  22.)]  An  action 
is  not  maintainable  by  the  representative  or 
nearest  relative  of  a  member  against  a  trade 
union  registered  under  the  Trade  Union  Acts, 
1871  and  1876,  to  recover  death  benefit  under 
the  rules  relating  to  such  benefit  on  the  death 
of  a  member.  Booney  v.  Trustees  of  the  Textile 
Oneratives  Society  of  Ireland 

K.  B.,  47  I.  L.  T.  R.  303 

2. "  Unemployed      benefit     money  "— 

Right  to  sue  or.]  Where  a  member  of  a  duly 
registered  trade  union  society  sued  the  society 
in  the  County  Court  for  a  sum  due  to  him  as 
"  unemployed  benefit  money,'.'  and  a  decree  was 
granted  for  the  amount  claimed,  a  conditional 
order  for  a  writ  of  prohibition  having  been 
obtained  to  restrain  the  issue  of  process  of  execu- 
tion under  the  decree,  or  in  the  alternative  a  writ 
of  certiorari  to  quash  the  decree : — Held,  that 
there  was  no  jurisdiction  to  grant  the  decree,  as 
no  action  could  be  maintained  against  a  trade 
union  by  one  of  the  members  to  recover  a  sum 
of  money  to  which  the  member  was  entitled  from 
the  funds  of  the  union,  and  that  the  writ  of 
prohibition  must  issue,  or  in  the  alternative  a 
writ  of  certiorari.  B  {Webster)  v.  Recorder  of 
Londonderry  K.  B.,  2  N.  I.  J.  R.  26 

Action  against,  by  member 

1  N.  I.  J.  R.  160 
<See  County  Court — Decree.  4. 

Malicious  interference  with  employees — 

Conspiracy       [1899]  2  I.  R.  667,  744  ; 
[1901]  2 1.  R.  705 
See  Conspiracy.    1. 

Refusal  to  work  with  expelled  member 

38  I.  L.  T.  R.  202 
See  Conspiracy.    2. 

TRADE    UNION  SOCIETY. 

Benefit  claim — Trade  Union  Acts,  1871-1913 — 
Trade  Union  Act,  1871,  s.  4.]  Action  by  personal 
representative  of  a  deceased  member  of  a  society 
registered  as  a,  trade  union  under  the  'Trade 
Union  Acts  against  the  society  in  respect  of  a 
benefit  to  which  such  deceased  member  was 
entitled  under  the  rules  of  the  society  i—Eeid, 
that,  apart  from  any  question  as  to  whether  the 
rules  of  such  a  society  or  some  of  said  rules  are 
illegal  at  comriion  law  as  being  in  restraint  of 
trade,  no  action  lies  against  such  a  society  at  the 
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TRADE  UNION  SOCIETY— continued. 
suit  of  a  member  or  the  personal  represen- 
tative of  a  deceased  member  in  respect  of  a 
benefit  claimed  under  the  rules  of  such  society. 
The  effect  of  the  deeision  in  RusseU  v.  Amalga- 
rrudii,  Society  of  Carpenters  ([1912]  A.  C.  421) 
considered.  Thomas  v.  Portsmouth  Ship  Con- 
struotion  Associatwn  (28  T.  L.  R.  372)  followed. 
Burnside  y.  Amalgamated  Society  of  Tailors  and 
Xailoresses  Cir.  Cas.,  51 1.  L.  T.  B.  47 

TRADER — Secretary  and  manager  of    limited 
liability  tea  company — ?DebtoT's  sum- 
mons 29 1.  L.  T.  R.  136 
See  Bankruptcy— Act  of  Bankruptcy.   2. 

TRADING  ACCOUNT. 

Application  under  Or.  XXXIII.,  r.  3.]  Where 
it  is  not  possible  to  furnish  accounts  according 
to  the  strict  course,  owing  to  the  parties  who 
kept  the  accounts  having  done  so  for  their  own 
purpose,  and  not  anticipating  an  adverse  claim, 
such  accounts  will  be  directed  as,  under  all  the 
circumstances,  are  fit  and  reasonable  Flanagan, 
Deceased  ;  Flanagan  v.  Flanagan, 

Barton  J.,49I.L.T.R.95 

TRADING,  AUTHORISED 

47  I.  L.  T.  R.  301 

See  Executor — General     3- 

TRADING  BY  EXECUTOR— Authorised  trad- 
ing— Deficient  estate — Costs,  charges, 
and  expenses  of  executor — ^Priority 

[1905]  1 1.  R.  334, 340 
See .  Executor— Powers.    7. 

TRADING  BY  WIFE— Interference  by  hijsband 
[1901]  1  I.  R.  217  ;  35  I.  L.  T.  R,  101 
<S'ee  Husband  and  Wife — Married  Women's 
Property  Acts.    8. 

TRADING  WITH  THE  ENEMY. 

British  subjects  resident  in  enemy  country 

treated  as  "  enemies  " 

49  I.  L.  T.  R.  119 
See  War.    18. 

[1918]  1  I.  R.  433 

See  Assignment.    1. 

TRAFFIC    ARRANGEMENTS— Reasonableness 
[1895]  2  I.  R.  22 
See  Railway — Carriage  of  Goods.    3. 

TRAINING  COLLEGE— Premises  whether  used 
exclusively   for   charitable   or   pubUc 
purposes — ^Paying  pupils 
[1896]  2  LB. 538;    31LL.T.  R.21 
See  Poor  Rate — ^Exemption.    19. 

TRAMWAY 

1. By-laws.]    On  an  application  to  the 

Chairman  of  Quarter  Sessions  for  the  County  of 
Antrim  to  confirm  by-laws  passed  by  the  Cor- 
poration of  Belfast  for  the  regulation  of  the 
Belfast  Tramways  Company  Service,  it  was 
objected :— (1)  That  the  application  should  be 


TRAMWAY- 

made  to  the  Recorder  of  Belfast ;  (2)  that  the 
proposed  by-laws  were  unreasonable  and  uUra 
vires  ■ — Held,  that  the  Chairman  of  '  Quarter 
Sessions  had  jurisdiction  to  confirm,  and  that 
the  by-laws  were  reasonable  and  intra  vires  the 
corporation.  Be  Belfast  Tram  Co.'s  By-laws 
Co.Ct;,30LL.T.  527 

2. By-law — Retention  of  tickets — Fare — 

Reqijuest  to  see  ticket — Second  payment — Publica- 
tion of  by-laws.]  On  the  construction  of  the  by- 
laws of  the  Dublin  United  Tramways  Company, 
regulating  the  traffic  on  their  cars,  and  ma4e  by 
virtue  of  the  Dublin  Tramway  Acts,  a  passenger 
is  liable  to  a  penalty  for  failing  to  show  Ms 
ticket  to  the  officials  of  the  company  if  requested 
so  to  do,  and  if  he  has  such  ticket.  If  he  cannot 
produce  his  ticket  for  inspection,  he  is  liable  to 
pay  his  fare  over  again.  Non-compUanoe  with  a 
provision  in  by-laws  of  a  tramway  company  that 
a  copy  of  such  by-laws  should  be  placed  in  a 
conspicuous  position  inside  each  tramcar  in  use, 
does  not  invaUdate  such  by-laws  where  their 
pubUcation  is  otherwise  specially  provided  for 
by  the  Company's  Acts.  The  placing  of  such  by- 
laws on  the  roof  of  the  carriage  inside  is  not  a 
fulfilment  of  that  requirement.  Dublin  United 
Tramways  Go.  v.  Barden  and  others  i 

M.  P.  C,  1  N.  I.  J.  R.  285 

3. Consent  of  road  authority — Construc- 
tion of  line  authorised  by  statute — Refusal  of — 
Grounds  which  will  justify — Demand  of  way- 
leave  rental — "  Difference  between  Tramway  Co. 
and  road  authority" — Settlement  by  referee 
appointed  by  Board  of  Trade — Nor^  Dublin 
Street  Tramways  Acti  1875  (38  &  39  Vict.,  c.  ccix), 
s.  16— Tramways  Act,  1870  (33  <fc  34  Vict.,  c.  78), 
s.  33.]  Section  16  of  ther  North  Dubhn  Street 
Tramways  Act  (1875)  (which  is  similar  in  terms 
to  section  33  of  the  Tramways  Act,  1870)  con- 
tains the  following  enactment : — "  H  any 
difference  arises  between  the  company  on  the 
one  hand  and  the  [road  authority]  on  the  other 
hand,  with  respect  to  any  interference  or  control 
exercised  or  claimed  to  be  exercised  by  them,  or 
on  their  behalf,  or  by  the  company  by  virtue  of 
this  Act,  in  relation  to  any  of  the  company's 
tramways  or  works,  or  in  relation  to  any  work  or 
proceeding  of  the  [road  authority]  or  with 
respect  to  the  propriety  of,  or  the  mode  of 
execution  of,  any  work  relating  to  any  tramway, 
or  with  respect  to  the  amount  of  compensation 
to  be  made  by  or  to  the  company,  or  on  the 
question  whether  any  work  is  such  as  ought 
reasonably  to  satisfy  the  [road  authority],  or 
with  respect  to  any  other  subject  or  thing 
regulated  by  or  comprised  in  this  Act,  the  matter 
in  difference  shall  (unless  otherwise  specially 
provided  by  this  Act)  be  settled  by  an  engineer 
or  other  fit  person  nominated  as  referee  by  the 
Board  of  Trade  on  the  application  of  either 
party.''  This  enactment  is  stiU  in  force  as 
regards  the  rights,  powers,  and  privileges  of  the 
Dublin  United  Tramways  Company  (1896),  Ltd., 
under  the  North  Dublin  Street  Tramways  Acts 
of  1875  and  1876,  and  the  Dublin  United  Tram- 
ways (Electrical  Power)  Act,  1897,  and  appUes 
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to  a,  dispute  as  to  the  terms  upon  which  the 
consent  of  the  Corporation  of  Dublin,  as  the 
"  road  authority,"  should  be  given  to  the  con- 
struction of  a  tramway  authorised  by  the  said 
Acts.  Such  consent  must  be  given  or  refused 
uponreasonablegrounds  ;  and  the  roadauthority 
has  not  an  absolute  right  to  withhold  its  consent 
for  the  purpose  of  exacting  a  way-leave  rental 
arbitrarily  fixed  by  itself.  B.  v.  Croydon  and 
Norwood  Tramway  Co.  (18  Q.  B.  D.  39)  appUed. 
Qucere,  whether,  in  the  absence  of  a  special 
agreement  recognised  by  statute,  the  road 
authority  has  power  to  demand  any  way-leave 
rental  ioi  the  use  of  a  tram-line  authorized  by 

■tatute?    The  King  {Corporation  of  Dublin)  v. 

FitzGibbov.  K.B.,  [1910121.  R.  236 

4  Statutory  obligation — Surface  of  high- 
way— Road  authority — Duty  of  tramways  com- 
pany to  act  under  the  direction  of  road  authority — 
Acts  of  Parliament — Consiructionr — Negligent 
misfeasance — Tramways   Act,    1870   (33  cfc    34 

Vict,  c.  78,  s.  2S)— Dublin  United  Tramways 
{Electrical  Power)  Act,  1897  (61  tfc  62  Vict.,  c. 
ccxxxvi.,  s.  37).1  The  statutory  obligation 
upon  a  tramway  company  permitted  to  use  the 
public  liighway  involves  the  duty  to  one  of  the 
pubUc  to  keep  their  surface  of  the  road  in  good 
condition  under  the  direction  of  the  road 
authority  and  is  not  confined  to  keeping  in 
good  condition  the  substructure  of  their  track 
exclusive  of  such  surface.  Dublin  United  Tram- 
ways  Company  v.  FitzOerald 

App.,2N.I.J.R.  71  ;  37  I.L.T.R.3; 
3N.I.J.R.50  ;  [And  1903,  A.  C.  99] 

Baronial  guarantee — Amount  to  be  paid 

by   baronies — Award  of  arbitrators — 
Certificate — ^Working  expenses 

[1894]  2  I.  R.  691,  716 
See  Tramways  (Ireland)  Acts.    1 . 

Company — ^Negligence  —  Post  —  Obstruc- 

tion 31  I.  L.  T.  120 

See  Negligence.    55. 

Company — Rating  of 

29  I.  L.  T.  R.  122,  138 
See  Poor  Rate — Procedure.    11. 

Company  —  Winding-up  ■ — •  Mortgage  — 

Judgment  creditor  —  Companies  Act, 
1862  (25   &  26  Vict.,  o.  89),  s.  199— 
Statutory  remedy      [1896]  1  I.  R.  265 
See  Company — ^Winding-up.    17. 

Negligence — (a)  of  passenger  ;  (5)  of  driver; 

(c)  of  conductor — Tramcar 
[1909]  2  I.  R.  13  ;   42  I.  L.  T.  R.  278 
See  Negligence.    56. 

Passenger  standing  on  driver's  platform 

[1902]  2 1.  R.  457, 469; 
35 1.  L.  T.  R.  205  ;  1  N.  I.  J.  R.  212, 266 
See  Master  and  Servant — Master's  Lia- 
bility.   18. 
'Working   expenses — Damages   for    negli- 
gence     [1894]2I.R.115;28I.L.T.184 
See  Tramways  (Ireland)  Acts.    5. 

TRAMWAYS  (IRELAND)  ACTS. 

1. Baronial  guarantee — Act,  1883,  ».  9— 

Amount  to  be  paid  by  the  baronies — Award  cf 


TRAMWAYS  (IRELAND)  kCt&— continued, 
arbitrators — Certificate — W  orking  expenses — 46  * 
47  Vict.,  c.  43.  s.  6.]  On  an  application  for  a 
writ  of  certiorari  to  bring  up  a  certificate  cf 
arbitrators  appointed  under  section  9  of  the 
Tramways  and  Public  Companies  (Ireland)  Act, 
1 883,  finding  that  a  sum  should  be  contributed 
by  the  baronies  to  make  up  a  deficiency  in  the 
guaranteed  dividends,  for  the  purpose  of  having 
such  certificate  quashed,  the  applicant  showed 
that  portion  of  the  sum  found  by  the  arbitrators 
to  be  the  working  expenses  consisted  of  sums 
which  the  applicant  alleged  represented  interest 
or  annual  payments  in  respect  of  matters  which 
the  applicant  contended  should  have  been  pro- 
vided out  of  capital  of  the  company : — Held, 
in  the  Queen's  Bench  Division,  by  Johnson, 
Gibson,  and  Madden,  JJ.  {diss.  O'Brien,  J.), 
and  by  the  Court  of  Appeal,  that  the  question 
whether  these  payments  were  working  expenses 
was  one  of  the  matters  over  which,  by  the  Act 
of  Parliament,  jurisdiction  was  conferred  upon 
the  arbitrators  to  decide,  and  that  their  certifi- 
cate in  that  respect  was  binding.  B.  {West 
Clare  Railway  Company,  Limited)  v.  Secretary  of 
Grand  Jury  for  the  Gminty  of  Clare 

Q.  B.,  App.,  [1894]  2  I.  R.  691,  716 
2. Baronial  guarantee — Treasury  sub- 
vention— Certificate  of  arbitrators  under  Tram- 
ways (Ireland)  Act,  1883 — Excess  of  jurisdiction 
— Error  in  certificate — Grand  Jury — Present- 
ment— Fiat  of  Judge  of  Assize — Certiorari — 
Tramways  {Ireland)  Act,  1883  (46  dk  47  Vict., 
c.  43),  s.  6.]  The  Grand  Jury  of  the  County  of 
Mayo  made  a  presentment  guaranteeing  a 
certain  dividend  on  the  share  capital  (£98,000) 
of  a  certain  light  railway  company,  the 
undertaking  to  be  worked  by  the  W.  &  L. 
Railway  Company,  who  were  to  retain  50  per 
cent,  of  the  gross  profits,  and  pay  the  other 
50  per  cent.,  or  as  a  minimum,  £51  a  week,  to 
the  new  company.  The  guarantee  was  not  to 
commence  to  accrue  until  the  undertaking  was 
fully  completed,  taken  over,  and  opened  for 
traffic.  The  presentment  was  ratified  by  Order 
in  Council,  and  confirmed  by  statute  (54  Vict., 
c.  i),  by  which  a  subvention  from  the  Board  of 
Works  was  guaranteed  in  ease  of  the  county. 
The  line  was  opened  for  traffic  on  the  1st  May, 
1894,  but,  upon  the  ground  that  the  under- 
taking was  not  fully  completed,  the  arbitrators 
(appointed  by  the  Board  of  Trade  under  sec- 
tion 6  of  the  Tramways  (Ireland)  Act,  1883) 
made  no  certificate  for  the  half-years  ending 
31st  October,  1894,  and  30th  April,  1895.  On 
the  20th  December,  1895  (the  undertaking 
having  been  meanwhile  fully  completed),  the 
arbitrators  made  up  their  first  certificate  for 
the  half-year  ending  31st  October,  1895,  and 
therein  included  under  expenditure  paynients 
(£819  13s.  9d.),  which,  though  actually  made 
during  that  half-year,  were  in  respect  of  lia- 
bihties  incurred  in  the  two  preceding  half-years 
though  they  only  took  into  account  the  gross 
receipts  of  the  particular  half-year,  and,  as  the 
result  certified  to  a  partial  insufficiency  of  net 
receipts  to  meet  dividend  of   £1,773   19Si  2d. 
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The  Grapd  Jury  presented  and  levied  this  sum 
in  1896  (the  presentment  being  fiated  without 
opposition),  ai>d  applied  to  the  Board  of  Works 
for  their  subvention  of  a  moiety  of  this  amount. 
Investigation  disclosing  the  error,  the  Board 
refused  to  contribute  more  than  a  moiety  of  the 
lesser  amount  (£1,773  19s.  2d.  less  £819  13s.  9d.). 
This  the  Grand  Jury  declined  to  accept,  and 
a    Petition    of   Right   was   presented    by    the 
Secretary   and   Solicitor   of   the   Grand   Jury, 
praying  for  payment  of  moiety  of  the  amount 
certified  and  presented  for  from  the  Treasury 
without  any  deduction.     At  the  trial  judgment 
was  entered  in  favour  of  the  suppliants.    The 
Crown  obtained  a.  writ  of  certiorari  to  remove 
the    certificate    and   presentment   into    Court. 
On  motion  for  a  new  trial  of  the  petition,  and 
argument  on  the  return  to  the  writ,  the  majority 
of  the  Queen's  Bench  Division  held  (diss.  Palles, 
C.B.)  that  the  certificate,  with  the  presentment 
founded  thereon,  should  be  quashed,  and  that 
judgment  should  be  entered  for  the  suppliants 
for    the    less    amount : — Held    (reversing    the 
decision  of  the  Queen's  Bench  Division),  that 
the  suppUants  were  entitled  to  judgment  for 
the  full  amount  claimed.      Kelly  v.  Reg.  ;  In  re 
Attorney-Qeneral  and  Grand  .fury  of  County  of 
Mayo  Q.  B.,  [1898]  2  I.  R.  719 "; 

App.,  [1899J2I.R.360 

3.  • Level     crossing  — •  Railway     Clauses 

Acts — Tramways  (Ireland)  Acts — "  Light  rail- 
way'^'*— Gates — Duty  to  employ  persons  to  open 
and  shut  such  gates.]  A  light  railway  (or  tram- 
way) constructed  under  the  Tramways  (Ireland) 
^cts  is  not  subject  to  the  regulations  as  to  gates 
and  persons  in  charge  at  level  crossings  imposed 
by  the  Railways  Acts.  In  the  case  of  such  light 
railway  or  tramway  the  obligation  in  this 
respect  is  that  imposed  by  the  Tramways 
(Ireland)  Acts  and  by  the  terms  of  the  Order  in 
Council  and  Grand  Jury  Presentment  authorising 
the  undertaking.  Gorman  v.  Waterford  & 
lAmerich  Railway  Company 

Q.  B.,  [1900]  2  I.  R.  341  ;  34  I.  L.  T.  R.  51 

4. Traverse— ^c««,  1860,  s.  38;    1861, 

■s.  5 — Township  Commissioners — Special  meeting 
■ — Resolution  approving  of  construction  of  light 
railway.]  Where  Township  Commissioners 
hairamg  control  of  the  public  roads  within  their 
tiownship,  and  acting  under  the  provisions  of 
section  38  of  the  Tramways  (Ireland)  Act,  1860, 
4iold  a  special  meeting,  and  pass  a  resolution 
approving  of  the  construction  of  a  line  of  light 
railway  running  partly  through  the  said  town- 
ship and  partly  through  an  adjoiaing  county, 
euch  resolution  can,  under  the  provisions  of 
section  5  of  the  Tramways  (Ireland)  Amendment 
Act,  1861,  be  traversed,  on  the  grounds  of  non- 
compliance by  the  promoters  with  the  statutory 
requirements  provided  by  the  same  Acts. 
Where  such  a  township  is  situate  partly  in  the 
County  of  Dublin  and  partly  in  an  adjoining 
county  and  the  proposed  undertaking  runs 
partly  through  that  portion  of  the  township 
which  is  situate  in  the  County  Dublin,  a  traverse 
for  such  non-compliance,  so  far  as  the  County 
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Dublin  portion  is  concerned,  must  be  entered 
and  tried  in  the  Queen's  Bench  Division.  It  is 
not  necessary  that  such  Commissioners  should 
meet  and  pass  such  resolution  on  a  day  before 
the  meeting  of  the  Grand  Jury  of  the  said 
coimty ;  and  the  fact  that  such  meeting  was 
held  a  few  days  subsequently  is  not  in  contra- 
vention of  section  38  of  the  said  Act  of  1860. 
Dublin,  Wicklow  &  Wexford  Railway  Co.  v. 
Bray  Township  Commissioners 

Q.  B.,  [1898]  2  I.  R.  83  ;  32  I.  L.  T.  R.  101 
5.  Working  exfensesSaronial  guaran- 
tee— "  Expenses  of  working  and  management" — 
Damages  recovered  against  a  guaranteed  railway 
company  for  negligence.]  Expenses  of  working 
and  management  (within  section  4  of  the  Tram- 
ways (Ireland)  Act,  1883)  include  damages  re- 
covered against  a  railway  company  for  injuries 
arising  from  negligence  or  default  in  the  con- 
duct of  the  business  of  the  company.  Reg.  v. 
Treasurer,  Co.  Cork  (24  L.  R.  Ir.  415),  approved 
and  followed.  Jn  re  Tralee  and  Dingle  Light 
Railway  Co, 

Q.  B.,  [1894]  2 1.  R.  115  ;  28 1.  L.  T.  184 
Light  railways — Committee    of    manage- 
ment   appointed    by  county    council — 
Guaranteed  dividends,  to  whom  payable 
K.  B.,  [1906]  2  I.  R.  282  ;  39  I.  L.  T.  R.  174  ; 
5  N.  I.  J.  R.  233 
See  Baronial  Guarantee.    2. 

Baronial  guarantee  41  I.  L.  T.  R.  214 

See  Local  Government — Rates.    6. 

TRANSFER. 

Action. 

See  Practice — Transfer  of  Action. 
Action— Injunction  [1895]  1  I.  R.  504 

See  Practice — Trial.    3. 

•  Carriage — Solicitor's  lien — Practice,  Land 

Judge  [1900]  1  I.  R.  211 

See  Land  Judges'  Court— Practice.    20. 

Existing  officer  35  I.  L.  T.  R.  42  ; 

1  N.  I.  J.  R.  78,  203 
See  Local  Government — Existing  Officer. 
7. 

Existing  officer — Subsequent  transfer 

35  I.  L.  T.  R.  71  ;   1  N.  I.  J,  R.  71 
See  Local  Government— Existing  OfBcer. 
18. 

Licence— Petty  Sessions     29 1.L.T.R.  100 

See  Licensing  Acts— Transfer.    11. 

Licence  [1895]  2  I.  R.  104, 119 

See    Licensing   Acts— Licensing   Certifi- 
cate.   73. 

Licence  —  Assignee  of  interim  transferee 

[1901]  2  I.  R,352  ;  35 1.  L.  T  R.  202  ; 
1  N.  I.  J.  R.  44 
See   Licensing    Acts — Licensing    Certifi- 
cate.   J  8. 

Licence — Alterations  in  premises 

[1905]  2 1.  R.  74. 83  ;  38 1  L.  T.  R.  67  ; 
4  N.  I.  J.  R.  113 
;See  Licensing  Acts — Transfer.    9. 

Mortgage — Arrears  of  interest 

[1902]  1 1.  R.  471 
See  Mortgage  (General).    52. 
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TRANSFER— ffoji/mMed. 

1—7^ —  Mortgage — Costs  of  transferor's  solicitor 

[1903]  1  I.  R.  29 
/See  Solicitor— Bill  of  Costs.    166. 
—^  Mprtgage— Priority       [19131 1  I.  R.  506  ; 
[1914]  1  I.  R.  123 
/See  Mortgage  (General).    51. 
— ;—  Of.aption  to  County  Court — Action  for 
specific  performance  of  agreement  to 
grant  right  of  way     [1915]  1  I.  R.  259 
See  County  Court — Jurisdiction.     18. 
— [ —  Of  Chancery  action  to  County  Court 

[1916]  i  I.  R.  307  ;  50  I.  L.  T.  R.  221 
See  Practice — Staying  Proceedings.    14. 
,      On  sale — Stamp  duty 

[1905]  2  I.  R.  69  ;  38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

: Publican's  licence — Surrender  of  -lease — 

New  tenant  [1909]  2  I.  R.  132 

See   Licensing    Acts — Licensing    Certifi- 
cate.   71. 

Shares — Refusal  of  company  to  register 

[1902]  1 1.  R.  376, 383  ;  36 1.  L.  T.  R.  149 
See  Company — Shares.    7. 

' To  Admiralty  side — Collision 

[1912]  2  I.  R.  147 
See  Practice  (Admiralty).    1.  (Col.  2051) 

TRANSFER  OF  REGISTERED  LAND— Kegis- 

,    tration  of  transferee  as  owner — Prior 
registration  of  judgment  mortgage 
,[1907]  1 1.  R.  330,  334  ;  41 1.  L.  T.  R.  109 
.  See  Land  Registry.    22. 

TRANSFER   OF  SHARES. 

Power    to    refuse  —  Company  —  Directors  — 

Articks  of  Association.]  M.  R.,  [1909]  1 1.  R.  179  ; 

43  I.L.T.  R.  121 

TRANSFER  TO  COUNTY  COURT  — Action 
to  enforce  constructive  trust 

[1909]  1  I.  R.  46  ;  43  I.  L.  T.  R.  45 
See  Practice — ^Transfer  of  Action .    10. 

TRANSIT  IN  REM  JUDICATAM— Only  affects 
a  merger  of  the  remedy,  does  not 
destroy  right  of  action 

16  I.  C.  L.  R.  173 
See  Landlord   and   Tenant — Action   for 
Recovery  of  Land.    21. 

TRAVELLER. 

• — -  Bona  fide— ^idenaing  Acts   [1896]  2 1.  R.  404 
See  Licensing  Acts — Offences.    5. 

Wtat  is  a  ? — Month's  residence  in  hotel 

52  I.  L.  T.  R.  10 
.  See  Innkeeper.    1. 

TRAVERSE. 

See  Grand  Jury— Presentment.    6,  7. 

Coupled    with    payment    into    Court  — 

Action  involving  c[uestion  of  title 

[1901]  2  I.  R.  611 
See  Practice — Pleading.    2. 

Railway. — Right  of  challenge 

36  I.  L.  T.  R.  143 
See  Railway — Traverse.    1. 


TRAVERSE— coMimMed.  , 

Tramways      Acts  —  County      DubUn  — 

Queen's  Bench  [1898]  2  I.  R.  83  ; 

32  I.  L.  T.  R.  101 
See  Tramways  (Ireland)  Acts.   4. 

Time  for  41  I.  L.  T.  R.  71 

See  Railway— Traverse.    2. 

TRAWLING— 52  &  53  Vict.,  0.  '74 

[1902]  2  I.  R.  1  ;  35  I.  L.  T.  R.  165 
See  Fislieries  Acts.    1. 

TREASURY— Obligation  to  make  regulations— 
.  Land  Law  (Ireland)  Act,  1903,  s.  44 

[1906]  1  I.  R.  434  ;  40  I.  L.  T.  R.  104 
See    Land    Purchase    Acts  —  Congested 
Estate.    3. 

TREATING— Justices  37  I.  L.  T.  R.  55  ; 

3  N.  I.  J.  R.  177,  259,  365 
See    Licensing    Acts— Licensing    Certifl- 
cats.    6. 

TREES. 

See  Timber. 

Adjoining  public  road — Order  to  prune 

[1909]  2  I.  R.  686 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   83. 

48  I.  L.  T.  R  221 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   82. 

Roots  of  47  I.  L.  T.  R.  160 

/See  Trespass.    12. 

TRESPASS. 

1. Am'mals   ferae   naturae  —  Pheasants 

and  rabbits — Damage  to  adjoining  land — Lia- 
bility.] Where  the  number  of  pheasants  and 
rabbits  bred  and  kept  on  lands  is  not  abnormal 
or  out  of  proportion  to  the  extent  of  the  de- 
mesne, and  they  are  not  kept  in  such  a  way  as 
to  deprive  them  of  their  character  of  ferae 
naturae,  the  owner  is  not  liable  for  damage  done 
by  them  to  adjoining  lands.  Foley  v.  Berthoyd 
Co.  Ct.,  37 1.  L.  T.  R.  123 

2. Cattle — Of  morithly  tenant — Notice  of 

appeal — Stamp.]  Tbe^notice  of  appeal  served  on 
the  Clerk  of  Petty  Sessions  (not  on  the  respon- 
dent) was  not  stamped.  Tbere  was  a  shilling 
stamp  on  the  notice  of  appeal,  prepared  by 
Clerk  of  Petty  Sessions,  »  shilling  stamp  on  the 
order,  and  a  shilling  stamp  on  the  recog- 
niaance: — Held,  the  notices  were  sufficiently 
stamped.  Further  held,  that  where  the  owner 
of  cattle  pays  a  monthly  sum  for  the  grazing 
of  his  cattle  to  the  tenant  of  the  land,  if  the  cattle 
trespass,  the  occupier  of  the  land  is  not  the 
owner,  steward,  herdsman,  caretaker,  or  other 
servant  within  the  meaning  of  afection  20  of 
14  &  15  Vict.,  c.  92 ;  and  that  the  cattle  must 
be  delivered  up  to  such  a  person  or  the  owner 
is  not  liable  for  such  trespass.  Donoghue  v. 
Collins  Co.  Ct.,  31  I.  L.  T.  345 

3. Conflicting  claims — A'^ts  amounting  to 

an  intention  to  assume' 'possession.]  B.  was  the 
owner  of  a  field  let  in  conacre  to  the  defendant 
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oa  a  letting  expiring  in  November,  1914.  B. 
sold  the  field  to  the  plaintiff  in  April,  1915.  The 
defendant  continued  to  keep  his  cattle  on  it.  In 
j'uly,  1915,  the  plaintiff  entered  the  field  and 
out  down  some  trees.  Two  days  afterwards  he 
broke  the  look  on  the  gate  of  the  field  and  entered 
and  put  his  own  cattle  there.  They  were  almost 
immediately  afterwards  driven  off  by  the  defen- 
dant. The  plaintiff  having  subsequently  brought 
an  action  against  the  defendant  for  trespass  to 
the  lands : — Held,  that  the  acts  of  the  plaintiff 
showed  that  he  intended  to  assume  possession 
and  did  the  acts  in  assertion  of  his  right  to 
possession,  and  that  the  plaintiff  had  thereby 
obtained  a  possession  sufficient  to  entitle  him 
to  maintain  trespass.    Hegan  v.  Carolan 

k.  B..  [1916]  2  I.  R.  27 

4. Continuing  damage — Former    action 

for  the  same  act  of  trespass — Nemjj  bis  vexari 
debet  pro  eadem  causa."]  In  1887  the  defen- 
dants entered  upon  the  bed  of  a  stream,  which 
flowed  between  the  lands  of  the  plaintiff  and 
an  adjoining  owner,  forming  the  boundary 
between  them,  and  thus  they  dug  holes  in  and 
deepened  the  bed  of  the  stream  for  the  purpose 
of  improving  the  water  supply  at  their  station 
at  A.  The  plaintiff  averred  that  in  consequence 
of  the  acts  of  the  defendants  the  water  in  the 
stream  flowed  past  his  land  more  rapidly  and  at 
a  less  depth,  so  that  the  plaintiff's  lands  were 
liable  to  trespass  of  cattle.  The  plaintiff  had 
brought  an  action  against  the  defendants  for 
trespass,  which  resulted,  on  the  24th  March, 
1892,  in  a  verdict  for  damages  for  £40,  on  which 
judgment  was  entered.  No  further  acts  of 
trespass  had  since  been  committed  by  the 
defendants.  The  present  action  was  brought 
on  the  15th  November,  1892,  for  a  continuing 
lowering  of  the  stream  and  interference  with  its 
natural  flow.  At  the  trial  the  jury  found  for  the 
plaintiff,  with  £15  damages,  and  leave  was 
reserved  to  either  party  to  apply  for  judgment : — 
Held,  in  the  Queen's  Bench  Bivision,  by  O'Brien 
and  Gibson,  JJ.  (diss.  Harrison  and  Holmes,  JJ.), 
and  by  the  Court  of  Appeal,  that  the  plaintiff 
was  entitled  to  judgment.  Clarke  v.  Midland 
Great  Western  Railway  Co. 

Q.  B.,  [18951 2  I.  R.  294  ; 
App.,  [1895]  2  I.  R.  313  ;  29  I.  L.  T.  239 
5.  — -  Contimdtig— Estoppel —  Removal  of 
obstruction.'}  Where  a  decree  had  been  given 
ggainst  a  person  for  tresspass  by  putting  up  a 
gate,  and  he  refused  or  omitted  to  remove  the 
obstruction  after  the  decree  had  been  issued  :— 
Held,  a  continuing  trespass,'  and  the  plaintiff 
was  entitled  to  sue  de  die  in  diem  while  it  was 
there.     Workman  v.  M'Neill 

Cir.  Cas.,  Gibson,  J.,  31  I.  L.  T.  R.  144 
p.  — -  Dog— In  pursuit  of  sheep— Right  to 
shoot.]  The  defendant  saw  a  dog  in  the  act 
of' making  a  charge  in  the  direction  of  his  sheep, 
and.  accordingly  shot  it.  He  was  about  thirty 
yardiS  from  the  dog,  which  was  about  twelve 
yards  from  the  sheep.  He  could  not  in  any 
other  way  have  prevented  the  dog  from  attack- 
ing the  sheep : — Held,  that  as  he  had  only  done 
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what  was  reasonably  necessary  in  order  to 
protect  his  property,  he  was  not  liable  for  such 
shooting.    Siaveley  v.  Barrington 

Cir.Cas.,47I.L.T,R.298 

7. Dog — Poaching — Pursuit   of    hare — 

Gamekeeper — Right  to  shoot.]  A  gamekeepeir 
has  no  right  to  shoot  a  poaching  dog  as  such. 
The  law  as  to  a  gamekeeper's  right  to  shoot 
a  dog  in  the  act  of  poaching  considered  and 
discussed.  Brown  v.  Belfast  Water  Commis- 
sioners Co.  Ct.,  47  I.  L.  T.  R.  153 

8. Evidence  of  user  by  plaintiff.]    In  an 

action  for  damages  for  trespass,  the  defendant 
alleged  that  the  ground  entered  on  was  waste 
between  the  two  farms,  one  of  which,  the  plain- 
tiff's, was  held  under  a  judicial  lease,  and  the 
other,  the  defendant's,  under  a  Land  Com- 
mission conveyance,  which  did  not  include  the 
piece  in  dispute.  A  fence  had  been  in  existence 
at  the  plaintiff's  side,  behind  the  disputed  plot, 
but  a  nephew  of  a  tenant  who  held  before  the 
plaintiff  proved  that  he  had  planted  trees,  &c., 
there : — Held,  that  there  was  a  sufficient 
evidence  of  user  by  the  plaintiff's  predecessors 
in  title  to  enable  the  action  for  trespass  to  be 
maintained.    Colbert  v.  Smithwick 

Cir.  Cas.,  Murphy,  J.,  30  I.  t.  T.  436 

9. Fences.]  Where  the  plaintiff  ap- 
pealed from  a  decision  of  the  Court  below  on  the 
ground  that  he  ought  to  obtain  larger  damages', 
the  defendant  alleged  that  the  fences  were  in  a 
bad  state,  owing  to  their  having  fallen  down 
during  a  dispute  about  the  lands : — Held,  that 
the  defendant  was  liable,  and  the  amount  of  the 
decree  increased.     Coleman  v.  Bartnett 

Cir.  Cas.,  O'Brien,  J.,  32  I.  L.  T.  356 

10.  —-  Fences — Cattle.]  The  want  of  boun- 
dary fences  is  no  defence  to  an  action  for  tres- 
pass. Every  man  is  bound  to  keep  his  cattle 
on  his  own  land.  And  in  the  case  of  aii  evicted 
farm,  if  the  fences  are  levelled  the  inference 
ought  to  be  that  they  had  been  levelled  for 
annoyance,  and  for  the  easy  plunder  of  the  land 
by  the  neighbours.  Walsh  v.  Goakley  and 
Sullivan  Co.  Ct.,  32  I.  L.  T.  356 

11. In    pursuit    of    game — Evidence    of 

absence  of  authority  or  permission — Onus  of 
proof — 27  Geo.  3,  c.  35.]  The  appellant,  a 
gamekeeper,  as  a  common  informer  prosecuted 
the  respondent  for  trespass  in  pursiiit  of  game 
under  27  Geo.  III.,  c.  35.  Evidence  was  given 
that  the  respondent  was  found  on  the  lands  of 
L.,  to  whom  the  game  rights  belonged,- with  a 
dog  and  gun,  and  that  the  respondent  had  shot 
a  pheasant  on  L.'s  lands.  The  pheasant  was 
illegally  shot,  as  it  was  the  close  seasdn.  On 
being  challenged,  the  respondent  stated  he  had 
"  the  right  to  shoot  there,"  and  would  do  so 
again.  L.  was  not  called  to  disprbve'permission 
or  authority  to  the  respondent  to  enter  the  lands. 
The  Justices  dismissed  the  complaint,  holding 
that  there  was  no  evidence  that  the  respondent 
had  entered  L.'s  lands  without  his  authority.  On 
a  case  stated : — Held,  that  in  such  prosecutions 
the  whole  circumstances  might  warrant  an 
inference  of  want  of  authority  from  the  occupier 
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,oi  the  lands,  even  without  direct  evidence  that 
puoh  Jiuthority  had  not  been  given,  and  that 
there  was  evidence  in  the  present  case  to  support 
the  complaint.  Amongst  other  matters  it 
could  not  be  presumed  that  the  occupier  of  the 
l^nds.  would  authorise  illegality,  and  the  respon- 
dent's act  in  shooting,  the  pheasant  was 
^idnuttedly  illegal.  Quaere,  in  a  prosecution  for 
trespass  in  pursuit  of  game,  does  the  onus  lie 
upon  the  prosecutor  to  negative  the  consent 
,of  tbe  occupier  of  the  lands,  or  upon  the  defen- 
4i&nt  to  prove  sucb  consent  ?    Gleeson  v.  Hurley 

K.  B.,  [1916]  2 1.  R.  180  ;  50  I.  L.  T.  R.  53 

;  12. ' Injunction — Roots  of  trees  growing 

4nd  penetrating  from  defendant's  lands  under 
boundary  wall  and  thus  causing  it  to  fall — "  Sic 
'utere  tuo  ut  alienum  non  laedas."}  Where  the 
rpots  of  certain  trees  planted  on  the  defendant's 
land,  and  close  to  a  boundary  wall  belonging  to 
the  plaintiff,  grew  and  penetrated  into  the 
plaintiff's  land  and  under  his  wall,  and  so  caused 
it  to  fall.-  The  plaintiff  obtained  an  injunction 
rpstraining  the  defendant  from  continuing  to 
.p^mit  such  injury,  damages  and  costs. 
MiMleton  v.  Humphries 

Ch.  Div..  47  I.  L.  T.  R.  160 

13i  — —  Right  of  action.]     Where  defendant 

removed  sand  and  gravel  from  a  public  road 

which  was  on  plaintiff's  land  •—Held,  plaintiff 

could  maintain  an  action.    Murphy  v.  Mulcahy 

Co.  Ct.,  30  I.  L.  T.  37 

14, r  Wrongful    execution  —  Damages  — 

Evidence — Courts  (Emergency  Powers)  Act,  1914 
(4  ttr  5  Oeo.  v.,  c.  78) — Levying  ercecution  without 
leave  o/  the  Court.']  In  an  action  for  wrongfully 
issuing  execution  against  plaintiff's  goods  and 
for  trespass,  and  for  illegally  seizing  plaintiff's 
goods,  the  plaintiff  is  not  entitled  to  give  in 
evidence  in  support  of  a  claim  for  damages  for 
maliciously  issuing  the  writ  of  fi.  fa.,  matters  on 
which  the  judgment  is  founded  in  respect  of 
which  the  Ji. /a.  issued,  without  first  setting  aside 
tbe  judgment.  The  jury  ought  not  to  take 
such  matters  into  consideration  in  the  assess- 
ment of  damages.  M'Mvllan  v.  Bradshaw  and 
another  App.,  50  I.  L.  T.  R.  205 

TT-. —  Action  to  restrain— -Transfer  to  Judge  of 
Assize  1  N.  I.  J.  R.  163 

See  Practice— Transfer  of  Action.    20. 
-^ —  Apprehension  of — Land  taken  under  De- 
fence Acts — Compensation 

[1903]  2  I.  R.  192 

See  Defence  Acts.    1. 
By  sheep  47  I.  L.  T.  R.  88 

See  Estoppel.     14. 

. Claim  of  right — Evidence — Discretion  of 

Justices  1   N.  I.  J.  R.  6 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   94. 
.^r- —  Damage  to  cut  turf  on  bog  caused  by 
owner  of  soil  [19131 2 1.  R.  119  ; 

47  1.  L.  T.  R.  15;  [1918]  l.I.  R.  265,  272 

See  Turbary.    11. 
1 — .— ;  Dogs,  worrying  sheep 

36  I.  L.  T.  R.  100, 172 

See  Damages,    2. 
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[19081  2 1.  R.  214  ; 
42  I.  L.  T.  R.  52 


See  By-law.    3. 
Foreshore— Title  37  I.  L.  T.  R.  212 

See  Limitations.  Statute  ofT^Realty.    15 

Goods  returned^- Value  not  more  than  £5 

17  I.  C.  L.  R.  36 

See  Practice — Costs.    56. 

In  pursuit  of  game — Evidence 

[1901]  2  I.  R.  423 
See  Game.    6. 
In   pursuit  of  game — Summary  jurisdic- 
tion-— Protection  of  Game  Act  (27  Geo. 
<III.,  Ir.,  c.  35),  s.  10— E-ridence 
[1894]  2  I.  R.  12  ;  28  I.  L.  T.  R.  5 
See  Game.    10. 

In  pursuit  of  game — Tenant  not  holding 

under  judicial  tenancy — Conveyance 
of  game  to  landlord 
[1895]  2  I.  R.  704  ;   29  I.  L.  T.  R.  6 
See  Game.    11. 

In  pursuit  of  game — Alternative  charges-^ 

Conviction  [1907]  2  I.  R.  386  ; 

40  I.  L.  T.  R.  197 
See    Justices — ^Jurisdiction    (Petty    Ses- 
sions).   30. 

Infant — Evidence  of  negligence 

[1908]  2 1.  R. 242,  270 ;  [1909] 2 1.  R.  499; 
41  I.  L.'T.  R.  157  ;  43  I.  L.  T.  R.  67 
Se'i  Negligence.    47. 

Infectious    disease — Destruction    of    pro- 

perty 43  I.  L.  T.  R.  183 

See  Public  Health  Acts.    13. 

Infant — Injuries    sustained  by^ — -Limits  cf 

liability  of  owners  of  premises 
[1912]  2  I.  R.  95,  290  ;  46  I.  L.  T.  R.  229 
See  Negligence.    32. 

Injury  to  property^ — Question  of  title 

1  N.  I.  J.  R.  171 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   100. 

■ Negligence  —  Defective  railing  —  Liability 

of  owner  46  I.  L.  T.  R.  68 

See  Negligence.    46. 

Pew — Roman  Catholic  Church  31I.Ii.T.429 

See  Ecclesiastical  Law.    2. 

Power   of   caretaker  under   section    7    of 

Land  Act,  1887,  to  prosecute  for 

32  I.  L,  T.  R.  151 
See  Landlord   and   Tenant — Action    for 
Recovery  of  Land.    2. 

Rabbits— Deer  [1900]  2  I.  R.  632 

See  Ferae  Naturae. 

Road    contractor- — Entry    upon    land — 

Void  order  of  Justices 
[1895]  2  I.  R.  451  ;   29  I.  L.  T.  R.  70 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   106. 

To  a  grave — To  a  coffin— Action,  for 

29  I.  L.  T.  R.  32 
See  Graveyard.    3. 

TRESPASSER— Oyster   beds  laid   down    by^ 
Damage  to— Standard  of  care  to  avoid 
[1898]  2  I.  R.  556 
See  Negligence.    88 
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TMAL. 

See  Practice— Place  ol  Trial. 
,      Practice— Trial 

Amendment    of    particulars— Refusal    of 

adjournment       [1909]  2  I.  R.  445,  469 
See  Practice — New  Trial.    14. 

Inconsistent  findings 

[1908]  2  I.  B.  521,  581 
See  Practice — New  Trial.    6. 

Common  law  action — Right  to  trial  by 

jury  [1914]  2  I.  R.  533  ; 

48  I.  L.  T.  R.  47 
See  Practice — Trial.    13. 

Inebriates  Act — Plea  of  guilty  to  principal 

offence  [1905]  2  I.  R.  577 

See  Habitual  Drunkenness.    1. 

• Material  evidence  omitted  to  be  given  at 

trial— New  trial     [1914]  2 1  R  41,495 
See  Local  Government — Rates. 

New — ^Admission     of    illegal    evidence — 

General  Or.  XXXIX.,  r.  7 
[1905]  2  I  R.  525,  530;  39  I.  L.  T.  R.  193 
See  Practice — New  Trial.    1. 

New — Misdirection — Or.  XXXIX.,  r.  7 

[1912]  2  I.  R.  551 
.See  Practice— New  Trial.    9. 
■ — —  Offence  triable  summarily  or  on  indict- 
ment— Right  to  elect  mode  of  trial — 
Children  Act,  1908— Summarv  Juris- 
diction Act,  1851        46  I.  L.  f.  R.  188 
See  Children  Act,  1908.     2. 

Of  issue  at  assizes  [1912]  1  I.  R.  398 

See  Practice— Transfer  of  Action.    22. 
— —  Place  of — Cirminal  information — Seditious 
libel  1  N.  I.  J.  R.  61 

See  Practice— Place  of  Trial.    8. 

-  Place  of— Crown  case    [1895]  2  I.  R.  386  ; 

28  I.  L.  T.  R.  91 
See  Criminal  Law— Practice.    13. 

Place      of — Interlocutory     judgment — • 

Assessment  of  damages 

1  N.  I.  J.  R.  134 
See  Practice— Place  of  Trial.    9. 

Unsatisfactory      [1910]  2 1.  R.  42, 66,  69  ; 

42  I.  L.  T.  R.  15  ;  44  I.  L.  T.  R.  1 
See  Practice— New  Trial.    17. 

Varying    order   made   at — Jurisdiction — 

Two  causes  of  action      1  N.  I.  J.  R.  81 
See  Practice — Trial.    7. 

TRIAL   BY   JURY— Chancery  action— Transfer 
to  King's  Bench  Division 

1  N.  I.  J.  R.  167 
See  Practice— Transfer  of  Action.    11. 

TRIVIALITY. 

Sub-letting  [1894]  2  I.  R.  637  ; 

28  I.  L.  T.  R.  101 
See  Land  Law  Acts— Sub-letting.    22. 

Sub-letting — Land    Law    (Ireland)    Act, 

1887,  s.  4  [18941  2  I.  R.  573  ; 

28  I.  L.  T.  R.  87 
See  Land  Law  Acts— Sub-letting.    21. 

TROUT— Close  season— 5  &  6  Vict.,  c.  106,  s.  36 
[1897]  2  I.  R.  290  ;  31  I.  L.  T.  R.  113 
See  Fisheries  Acts.    22 


TROVER. 

1.  — —  Conversion — Right  of  action.']  Alfi.rge 
steamer(theSS."Memphis")having  been  wrecked 
on  the  Irish  coast,  plaintiff  sought  to  recover 
£5  for  loss  sustained  by  him  by  reason  of  .defen- 
dant taking  his  oars  for, a  couple  of  hours,  and 
thereby  preventing  him  from  obtaining  portion 
of  the  wreckage.  The  action  was  dismissed  on 
its  merits.    Anon.  Co.  Ct.,  31 1.  L.  T.  100 

2.  Finder  of  lost  purse — False  pretences — 

Police  conviction — Justices.]  The  plaintiff  found 
a  lost  purse,  which  B.  afterwards  obtained  from 
her  by  the  false  pretence  of,  ownership,  for 
which  offence  B.  was  subsequently  tried  and 
convicted,  "but  no  order  was  made  for  the  return 
of  the  purse,  which  had  since  been  in  the  pos- 
session of  the  defendant,  an  officer  of  police  :-^ 
Held,  that,  there  being  no  prospect  of  finding  the 
true  owner,  the  plaintiff  was  entitled  to  recover 
the  purse  and  its  contents,  or  their  value,  from 
the  defendant.  Bucldey  v.  Gross  (3  B.  &  S. 
566)  distinguished.    Quin  v.  Coleman 

Cir.  Cas.,  6iI)son,  J.,  33  I.  L.  T.  R.  79 

■  Action  for — Illegal  order  of  magistrates 

[1908]  2  J.  It.  69 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   109. 

Goods  returned — Value  not  more  than  £5 — 

Costs  17  I.  C.  L.  R.  36 

See  Practice — Costs.    56. 

TROVER  AND  DETINUE— Joinder  with  con- 
tract— £14  5s.  recovered  on  one 
count— Costs  17  I.  C.  L.  R.  174 

See  Practice — Costs.    49. 

TRIVIAL  OFFENCE— Military  evolutions^ 
Defence  of  Realm  Regulation 

[1918]  2  I.  R.  63  ;  52  I.  L.  T.  R.  4 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   129. 

TROOPS — Supply  of  water  to-^Injunctiori  which 
would  prevent  [1915]  1  I.  R.  413 

See  Local  Government— Sanitary  Autho- 
rity. 

TRUCK   ACT. 

See  Master  and  Servant — Truck  Act. 

TRUE   VALUE. 

Ascertainment  of  31  I.  L.  T.  R.  117 

See  Land  Law  Acts — Sale  of  Tenancy.    33. 
Meaning  of — Landlord  and  tenant 

34  I.  L.  T.  R.  86 
See  Land  Law  Acts^ — Sale  of  Tenancy.    32. 

Receiver  by  way  of  equitable  execution — ■ 

Amount  still  unascertained 

35  I.  L.  T.  R.  169 
See  Practice^ — Receiver.    34. 

Time  for  ascertainment  of 

40 1.  L.  T.  R.  18 
See  Land  Law  Acts— Sale  of  Tenancy. 
37. 

TRUNK  AND   CONTENTS— Gift  of— Effect . 

52  I.  L.  T.  R.  178 
See  Will— Specific  Bequest.    11. 
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TRUST. 

1. O''  beneficial  interest — Will — Con- 
struction.] A  testatrix  bequeathed  all  her 
property  to  "  her  dearly  beloved  husband," 
whom  she  appointed  sole  executor,  "to  be 
applied  "  by  him  to  the  maintenance  and 
education  of  her  children  : — Held,  by  the  Court 
of  Appeal,  reversing  the  decision  of  the  Master 
of  the  Rolls,  that  the  testatrix's  husband  took  all 
the  property  so  bequeathed  to  him  as  a  trustee 
for  the  children,  and  not  beneficially.  In  re 
Delahunty  {deceased)  ;  O'Connor  v.  Butler 

BL  R.,  App..  [1907]  1 1.  R.  507, 510  ; 
41 1.  L.  T.  R.  155 

2. Resulting     trust — Deposit  receipt  in 

joint  names — Swvivorship — Gift.]  The  owner  of 
a  farm,  who  subsequently  died  intestate,  sold 
his  interest  therein  for  a  sum  of  £145,  receiving 
£100  in  cash  and  a  promissory  note  for  £45. 
After  disposing  of  the  farm  he  placed  on  deposit 
receipt  in  a  bank  a  sum  of  £65  in  the  joint 
names  of  himself  and  a  nephew,  with  whom  he 
resided  until  his  death.  The  deposit  receipt  was 
payable  to  either  of  the  two  parties  named 
therein,  and  it  was  proved  that  the  deceased, 
when  depositing  the  money  in  the  bank,  had 
expressed  it  to  be  his  intention  that  any  portion 
of  the  sum  which  might  not  be  drawn  during  his 
lifetime  should  belong  to  his  said  nephew : — 
Held,  that  there  had  been  an  effectual  gift 
to  the  nephew,  that  there  was  no  resulting 
trust,  and  that  the  sum  of  £65  did  not  form 
,portion  of  the  assets  of  the  deceased.  Diver  v. 
M'Crea 

Cir.  Cas.,  Gibson,  J.,  42  I.  L.  T.  R.  249 

3. Resulting  trust — Settlement — Failure 

of  trusts — Marriage  portion.]    A  father,  on  the 
marriage  of  his  daughter,  C,  paid  over  to  the 
trustees  of  the  settlement  a  sum  of  £800,  upon  • 
trust  for  the  husband  and  his  wife,  C,  for  their 
lives  and  the  survivor  for  life,  with  remainder 
to  the  children  of  the  marriage  ;  and  if  the  wife 
should  die  leaving  the  husband  surviving,  and 
there  being  no  children,  to  pay  said  sum  to  the 
husband.     The  father  also  covenanted,  after 
securing  to  each  of  his  children  not  yet  proviaed 
for,  a  like  sum  of  £800,  to  dispose  of  the  residue 
of  his  property,  so  that,  on  the  deatli  of  himself 
and   Ins   wife,   it   should   be   divided   equally 
among  his  surviving  children,  and  the  share  of 
the  said  C.  should  be  and  enure  to  the  like  trusts, 
intents,  and  purposes  as  were  expressed  con- 
cerning the  said  sum  of  £800.    In  the  event  of 
the  husband  not  surviving  C,  and  there  being 
no  issue  (which  happened),  there  was  no  trust 
expressly  declared  in  the  settlement  concerning 
the   trust   property.      By   his   will   the   father 
bequeathed    the    residue    of    his   property    in 
accordance  with  the  terms  of  the  covenant : — 
Held,  that  £800  should  be  regarded  as  a  marriage 
portion,  given  by  the  father  to  his  daughter,  C., 
on  her  marriage,  as  a  provision  for  her,  and  that 
O.  took  both  the  £800  and  the  share  of  her 
father's    residue    absolutely,    there    being    a 
resulting  trust  in  her  favour.     Ward  v.  Dyas 
(LI.  &  &  temp.  Sugden  177)  followed.      Doyle  v. 
Grean  Barton,  J.,  [19051 II.  R.  252 


T  RVST— continued. 

-~ —  Accumulation — Maintenance  of  infant  pre- 
sumptively   entitled — Will — Construc- 
tion [18991 1  I,  R.  39 
See  Infant — Maintenance.    1. 

■  Administration  of  47  I.  L.  T.  R.  136 

See  Practice— Originating  Summons.    7. 

■ Bequest  to  executors  for  the  testator's 

"  best  spiritual  advantage  " 

[19171 1  I.  R.  448 
See  Will— Uncertainty.    4, 

Breach  of. 

See    Cases    under    Trustee — Breach    of 
•  Trust. 

Breach  of — Debentures  issued  to  recoup — 

Company — Director — Priority 

[1900]  1 1.  R.  219 
See  Company— Debentures.    3. 

Breach  of — ^Delegation — Conditions  of  sale 

[1905]  1  I.  R.  280  ;  39  I.  L.  T.  R.  87 
See  Vendor  and  Purchaser — Conditions  of 
Sale     23. 

-  Breach  of  [1907]  1  I.  R.  275,  282 

See  Limitations,  Statute  of— Trusts.   2. 

Charitable. 

See  under  Cliarity — Gift  to. 

Constructive — Action  to  enforce — ^Transfer 

to  County  Court         [1909]  1  I.  R.  46  ; 
43  I.  L.  T.  R.  45 
See  Practice— Transfer  of  Action.    10. 

Constructive — -Person  entering  on  lands  of 

lunatic — ^New  letting — Graft 
[1914]  1  I.  R.  53  ;  47  I.  L.  T.  R.  279 
See  Lunatic.    5. 

Declaration  of  31  L.  R.  Ir.  249  ; 

[1894]  1 1.  R.  56 
See  Principal  and  Surety— Contract.    6. 

Declaration  of— deposit  receipt 

[1907]  2  I.  R.  416,  428 

Sec  Gift.    1.  ,     ,.,        > 

— —  Deficient  security- Tenant-for-Ufe  and  re- 
mainderman [1902]  1  I.  R.  496 
See  Tenant-for-IJf e  and  Remainderman.  3. 

"Execution  of,  by  Court— Equality  equity 

[1901]  1 1.  R.  437 
-See  Will— Condition.    21. 

Executor  and  trustee  carrying  on  trade- 

Deficient  estate— Indemnity 

[1904]  1 1.  R.  334,  340 
See  Executor— Powers.    7. 

Executorv — Form  of  settlement 

[1904]  1 1.  R.  360 
iSee  Direction  to  Settle. 

Express— Annuity— Statute  of  lunitationa 

[1907]  1 1.  R.  166, 176;  41 1.  L.  T.  R.  24 
See  Annuity.    6. 

Express— Executor  [1908]  1 1.  R.  327 

See  Limitations,  Statute  of— Trusts.    5. 

'■  Express  —  Legacy    charged    on    land  — 

Statute  of  Limitations  ,   „  „, 

[1915]  II.  R.  285 

See  Land  Re^stry.    39. 

Express— Statute  of  Limitations 

[1909]  1 1.  R.  136. 140, 390 
See  Limitations,  Statute  ol— Trusts.  3,  4. 
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IWiST— continued. 

Following  trust  money — Lien 

[1895]  1  I.  R.  83 
See  Banker — Lien.     1. 

■ For  conversion — Will — Probate — Domieil 

[1901]  2  I.  R.  232  ;  35  I.  L.  T.  R.  68 
See  Domieil.    2. 

For  family  36  I.  L.  T.  R.  38 

See  Will— Words.    8. 
For  husband  and  wife — Joint  receipt- 
Entireties  [1891]  1 1.  R.  267 
See  Settlement— Construction.    17. 

For  husband  for  life  or  till  bankruptcy 

or     execution  —  Limitation     over  — • 
Settlement — Construction 

[1906]  1 1.  R.  482 
See  Settlement — Construction.    41. 
For  next-of-kin — ^Gift  of  residue  to  execu- 
tors [1904]  1 1.  R.  486 
See  Executor— General.    6. 
For     parochial    purposes — Trustees     ap- 
pointed by  Cdurt-^-^Registration  of  title 
[1894]  1 1.  R.  58 
See  Land  Registry.    21. 

For    payment    of    incumbrance    out    of 

accumulation   of  rents — ^Right  of  in- 
cumbrancers to  sell     [1894]  1 1.  R.  355 
See  Will— Accumulations. 

For  sale — ^Registration  of  judgment  against 

cestui  que  trust  as  mortgage 

[1897]  1  I.  R.  462  ;  31  I.  L.  T.  215 
See  Mortgage— Judgment  Mortgage.    6. 

For  sale— Settlement      [1900]  1  I.  R.  200 

See  Settlement — Construction.    5. 

For  unborn  children  [1895]  1  I.  R.  7 

See  Settlement — Construction.    23. 

Graft  [1899]  1  I.  R.  463 

-See  Graft.    4. 

Graft  [1899]  1  I.  R.  125 

See  Landlord  and  Tenant — Lease.    46. 

Gift  to  wife  for  benefit  of  children 

[1913]  1  I.  R.  21,  390 
-See  Will— Absolute  Gift.    5. 

Implied— Default  of  appointment 

[1899]  1  I.  R.  324 
/See  Power — Execution.    10. 

Implied  [1908]  1  I.  R.  517 

See  Settlement — Construction.    18. 

Implied  [1910]  1  I.  R.  47 

Se^  Settlement— Construction.    19. 

ImpUed  —  Purchase   by  agent   of   charge 

on   estate   of  principal 

[1911]  1 1.  R.  46 
See  Principal  and  Agent.    9. 
[And  see  Will— Implied  Truist.] 

investment — Purchase-money    of   land — 

Irish  Land  Act,  1903,  a.  51 

[1905]  1  I.  R.  532,  546 
.See  Public  Trustee. 
Legacy — Superadded  discretion  in  execu- 
tors [1897]  1 1.  R.  290 
-See  Will— Absolute  Gilt.    12. 

■  Moneys    of    deceased    person — Executor 

paying  same  into  credit  of  his  personal 
banking  account — Notice 

[1901]  1 1.  R.  222 
-See  Banker— Account.    3. 


TWJST—contirmed. 

.  Policy  of  insurance — Additional  premiums 

paid  by  trustee — Profits 
[1901]  1  I.  R.  255  ;   1  N.  I.  J.  R.  48 
-See  Trustee— Investments.    2. 
Power,  whether  coupled  with — WiU — Con- 
struction [1899]  1  I.  R.  308 
See  Power — Construction.    1. 

Precatory  [1916]  1  I.  R.  21 

.See  Win— Absolute  Gift.     27. 
Property  subject  to — Sale  involving  de- 
struction of  trust        [1907]  1  I.  R.  451 
-See  Church  Property. 

Public — Action   to   restrain   breach   of — 

Necessity  to  join  Attorney-General 

[1914]  1  I.  R.  16 
-See  Labourers  (Ireland)  Acts.    33. 

Resulting — Dissolution  of  benefit  society — 

Unexpended  funds    [1914]  1  I.  R.  142 
See  Benefit  Society. 

Resulting — ^Presumption  of  advancements 

— Husband  and  wife  —  Husband's 
money  on  deposit  receipt  in  names  of 
husband,  wife,  and  third  party 

[1914]  1  L  R.  89 
-See  Husband  and  Wife — Advancement.   1 . 

Resulting — Settlement — ^Failure  of  trusts 

[1905]  1  I.  R.  252 
-See  Trust.     3. 

Resulting    trust — Marriage    settlement — 

Fund  given  as  "  portion  or  fortune  " 
of  daughter       [1913]  1  I.  R.  177, 182  ; 
47  I.  L.  T.  R.  43 
-See  Settlement — Construction.    28. 

Right  of  cestui  que  trust  to  follow  trust 

fund; — Mortgagee  without  notice — Con- 
flicting equities — Priority 

[1904]  1  I.  R.  280,  461  ; 
38 1.  L.  T.  R.  82, 181  ;  4  N.  I.  J.  R.  104 
See  Priority.    2,  3. 

Secret — Arrangement  as  to  disposition  Of 

property  left  by  will 

[1902]  1  I  R  172, 194,  224 
-See  Will — Precatory  Trust.    3. 

Secret  [1905]  1  I.  R.  51  ; 

38  I.  L.  T.  R.  252 
-See  Secret  Trust.    2. 

Settlement — Wife's     next-of-kin  —  Death 

"  without  having  been  married  " 

[1900]  1  I.  R.  332 

See  Settlement — Construction.    10. 

— —  Settlement — Fee-simple  vested  in  trustees 

— ^Equitable  estate  of  cestuis  que  trust — 

Absence     of    words    of    limitation — 

Intention  [1909]  1  I.  R.  319 

-See  Deed — Construction.    6. 

Settlement — Labourers  Act,  1906,  s.  11  — 

Compensation — Aggregate     of     award 
exceeding  £60 
[1909]  1  I.  B.  212  ;  43  I.  L.  T.  R.  41 
See  Labourers  (Ireland)  Acts.    62. 

Settlement — ^Trust    for     sale— Leave    to 

tenaut-for-life  to  sell — Bonus 
[1904]  1  I.  R.  492  ;  39  I.  L.  T.  R.  110  ; 
5  N.  I.  J.  R.  15 
-See    Land    Purchase    Acts — Tenant-for- 
Life.    7. 
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TRUST — CMitinued, 

Support  and  eduoatioa — Will — Perpetuity 

[1907]  1 1.  R.  9 
See  Charity,  Gilt  to.    40. 
Tenants  in  common — ^Fiduciary  relation- 
New  lease  to  one       [1907]  1  I.  R.  212 
See  Graft.    2. 
■  Term — Appointment    of    trustees — Juris- 
diction, Land  Commission 
[1909]  1  I.  R.  169  ;  43  I.  L.  T.  R.  142 
See  land  Purchase  Acts — Trustee.    1. 

Undisclosed  parol  48  I.  L.  T.  R.  87 

See  Vendor  and  Purchaser — Title.    6 

■ Voluntary — -Incomplete  gift 

[1898]  1  I.  R.  366,  370 
See  Gift.    2. 

Whether  created — -Will — Construction 

[1902]  1  I.  R.  79 
See  WiU— Absolute— Gift.    32. 

Will — Construction — Gift  of  property  to 

wife,  to  be  disposed  of  as  she  thinks 
fit  amongst  children    [1895]  1 1.  R.  334 
See  Will— Estate  in  Realty.    10. 

TRUST   ESTATE. 

Preservation  of — Trustee — Infants — Policy  of 
insurance — Raising  money  to  pay  off  a  charge  for 
premiums  already  incurred — Preservation  of  trust 
estate — Mortgage — Jurisdiction.']  A  husband  and 
father  assigned,  inter  alia,  certain  policies  of 
insurance  to  his  wife  in  trust  for  herself  and 
jnfa<nt  children,  and  at  the  time  of  the  assign- 
ment the  said  ijolicies  were  subject  to  a  lien  in  re- 
spect of  premiums  and  interest  on  said  premiums 
which  had  been  paid  on  the  policies  : — Held,  that 
the  Court  had  power  to  sanction  the  raising  by 
the  wife  as  trustee  of  money  by  mortgage  for  the 
purpose  of  repaying  the  money  due  to  the  bank 
(who  had  the  lien)  in  respect  of  money  already 
advanced  by  them  for  the  payment  of  past 
premiums  on  the  policies  of  insurance,  inasmuch 
'  as  the  same  was  necessary  for  the  preservation 
of  the  trust  estate  and  was  for  the  benefit  of  the 
cestuis  que  trusfent.  Moore  v.  Ulster  Bank 
M.  R.,  43  I.  L.  T.  R.  136  ;   [1904]  1 1.  R.  513 

TRUSTS. 

See  Limitations,  Statute  of- Trusts. 
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TRUSTEE— APPOINTMENT 

1. By    the    Court — Conveyancing    and 

Law  of  Property  Act,  1881  (44  tfe  45  Viet.,  c.  41)— 
Settled  Land  Act,  1882  (45  cfc  46  Vict.,  c.  38)— 
Trustee  Act,  1893  (56  <fc  57  Vict.,  c.  53.)  By 
indenture  of  marriage  settlement  two  trustees 


TRUSTEE— APPOINTMENT^co)i«mM6d. 
were  appointed  as  trustees  for  the  purposes  of 
s.  42  of  the  Conveyancing  and  Law  of  Property 
Act,  1881  (but  without  any  power  of  sale),  and 
also  as  trustees  for  the  purposes  of  the  Settled 
Land  Acts.  One  of  the  trustees  desired  to 
retire,  and  an  application  was  made  to  the  Court 
to  appoint  a  new  trustee  in  his  place.  The 
Court  considered  the  application  a  proper  one 
and  appointed  a  new  trustee  : — Quaere,  whether 
B.  10  of  the  Trustee  Act,  1893,  applies  to  trustees 
appointed  for  the  purposes  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  mthout  a  power 
of  sale.     In  re  Kidd's  Trusts 

Barton,  J.,  471.  L.T.R.  291 
2.  Constructive  trusteeship— iV^o  trus- 
tees originally  appointed — Juridiction  of  Land 
Oommissirn — Land  Law  (Ireland)  Act,  1896, 
s.  33  (1).]  The  Irish  Land  Commission  have 
jurisdiction  to  recognise  the  constructive  trustee- 
ship of  a  charge  on  lands  which  are  sold  under 
the  provisions  of  the  Land  Purchase  Acts,  and 
to  appoint  trustees  of  a  will  to  receive  the  sum 
payable  in  respect  of  such  charge  in  the  place 
of  the  constructive  trustee,  notwithstanding  the 
fact  that  no  trustees  were  originaOy  appointed 
by  the  testator.  Re  the  Estate  of  Marcus  L. 
M'Causland  h.  C,  39  1.  L.  T.  R.  226 ; 

5  N.  I.  J.  R.  288 

3. Corporation— Tj-M^fee^ci,  1893,  6.  10.] 

A  corporation  is  not  a  "  person  "  within  the 
meaning  of  section  10  of  the  Trustee  Act,  1893. 
In  the  Estate  of  Dames  Longworlh,  Vendor 

L.  C,  34  I.  L.  T.  R.  148 

4. Decree  for  specific  performance  of  a 

contract  for  the  sale  of  settled  lands  l>y  a  tenant- 
for-life — Appointment  of  trustees  to  receive  the 
purchase-money.]  Where,  after  a  decree  for 
specific  performance,  it  became  necessary  to 
appoint  trustees  under  the  Settled  Land  Act, 
and  it  had  been  ordered  that  the  defendant 
should  apply  for  the  appointment  of  such  trus- 
tees, and  he  had  failed  to  do  so  : — Held,  that  (on 
the  analogy  of  cases  where  a  recalcitrant  trustee 
neglects  to  make  a  required  application)  the 
plaintiff  should  be  at  liberty  to  apply  in  the 
defendant's  name,  and  also  separately  in  his 
own  name,  for  the  appointment  of  such  trustees 
under  the  Settled  Land  Act  (45  &  46  Vict.,  c.  38, 
9  38) : — Semble,  an  inquiry  as  to  damages  is  a 
more  convenient  remedy  than  a  decree  for 
specific  performance  in  such  a  case.  Hennessy 
V.  Kierrmn  App.  39  I.  L.  T.  R.  145 

5. Infant — Beneficial  possession  of  land — 

Undivided  share — Conti/ngency — Form  of  sum- 
mons— Conveyancing  and  Law  of  Property  Act, 
1881  (44  <fc  45  Vict.,  u.  41),  ss.  42,  43.]  Under 
the  will  of  a  testator  an  infant  was,  in  the  events 
that  happened,  entitled  to  receive  one  undivided 
share  in  the  income  of  real  estate  with  re- 
mainder in  an  undivided  share  of  the  fee-simple 
of  the  lands,  contingent — (1)  on  surviving  his 
father,  and  (2)  on  attainment  of  twenty-one  or 
marriage.  The  trustees  of  testator's  will  were 
directed  to  pay  his  share  of  income  to  the  infant, 
but  had  no  power  of  sale  of  the  settled  land,  or 
of  consenting  thereto  > — Held,  that  the  trustees 
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of  tho  will  did  not  come  within  the  enabling 
provisions  of  section  43  of  the  Conveyancing 
and  Law  of  Property  Act,  1881,  and  that  the 
Court  had  power  to  appoint  thenf  trustees  for 
the  purpose  of  section  42  of  the  Act  to  enable 
them  in  their  discretion  to  apply  the  share  of 
income  and  accumulations  thereof,  to  which 
the  infant  was  entitled,  for  his  benefit.  Tuthill 
V.  TuthUl  M.R.,[1902J1I.R.429; 

2  N.  I.  J.  R.  252 

6.  —  Infant  taking  by  iesceat— Manage- 
ment of  land  during  minority — Conveyancing  Act 
1881,  s.  42.]  The  provisions  of  section  42  of 
the  Conveyancing  Act,  1881,  enabUng  the  Court 
to  appoint  trustees  on  the  application  of  the 
iiext  friend  of  an  infant,  who  is  beneficially 
entitled  to  the  possession  of  any  land,  include 
the  case  of  a  infant  taking  bv  descent.  In  re 
Glover  M.  R.,  [1899]  1  I.  R.  337 

7. Personal  representatives  ol  last  sur- 
viving UllsteB— Jurisdiction — English  probate 
reseated  in  Ireland —  Trustee,  out  of  pirisdiction.] 
The  Court  has  jurisdiction  to  appoint  trustees 
of  an  English  will  where  the  probate  has  been 
resealed  in  Ireland.  Where  the  same  persons 
are  appointed  trustees  and  executors  of  a  will, 
the  Court  will  require  evidence  that  the  adminis- 
tration of  the  deceased's  estate  has  been  com- 
pleted before  it  will  appoint  new  trustees  of 
the  will.  The.  Court  will  appoint  a  new  trustee 
resident  out  of  the  jurisdiction,  where  the 
appointment  is  necessitated  by  the  special  cir- 
cumstances of  the  case.  The  Court  has  power 
to  appoint  a  new  trustees  the  personal  repre- 
sentatives of  the  last  surviving  trustee.  Be 
Sampson  ;  Sampson  v.  Sampson  ([1906]  1  Oh. 
435)  considered.        Crofton  v.  Crofton 

M.  R.,  47  I.  L.  T.  R.  24 

8.  — —  Stamp — Neie  trustees  of  a  settlement — 
Sale  of  lands  included  in  the  settlement — Be- 
vestment  of  the  proceeds  in  stock — Ad  valorem 
duty  as  on  u,  settlement — Stamp  Act,  1891  (SiiSi 
55  Vict.,  c.  39.1  A  portion  of  certain  lands, 
subject  to  the  trusts  of  a  marriage  settlement 
executed  in  1870,  was,  in  exercise  of  a  power 
contained  in  the  settlement,  sold,  and  the  pro- 
ceeds invested  in  the  purchase  of  stock  : — Held. 
that  the  deed  appointing  a  new  trustee  of  the 
settlement,  and  vesting  in  the  new  and  con- 
tinuing trustee  the  property,  subject  to  the 
trusts  of  the  settlement,  including  therein  the 
stock  above  mentioned,  is  not  a  settlement 
within  the  meanius  of  the  definition  of  the  word 
"  settlement "  in  the  scheduie  to  the  Stamp 
Act,  1891.  Viscount  Massereene  and  Ferrard, 
Appellant ;  Commissioners  of  Inland  Bevenue, 
Bespondents  B..  [1900]  2  I.  R.  138  ; 

33  I.  L.  T.  R.  114 

9. .  Surviving  trustee  a  person  of  un- 
sound mind  not  so  found — Trustee  Ace,  1894, 
8.  3.]  Where  the  survivor  of  two  original 
trustees  of  a  settlement  was  a  person  of  un- 
sound mind  not  so  found,  and  the  property 
the '  subject  of  the  settlement  consisted  of 
English  railway  and  Colonial  Government 
Stock  : — Held,   under   the   eiroumstances,   that 
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the  Court  had  jurisdiction,  upon  the  appli- 
cation of  the  beneficiaries,  to  appoint  two  new 
trustees,  one  being  resident  out  of  the  jurisdiO" 
tion,  in  place  of  the  two  original  trustees,  and 
to  make  an  order  vesting  ir  them  the  right  to 
call  for  a  transfer  of  the  stock.  In  re  Barcroffa 
Trusts  M.  R.,  32  I.  L.  T.  R.  35 

10. Trusts  of   settlement— Lunatic  not 

so  found — Practice — Trristee  Act,  1850,  ss.  3,  5.} 
The  Court  has  jurisdiction  under  the  Trustee 
Act,  1850,  S3.  3,  5,  to  appoint  a  new  trustee  of  a 
settlement  in  the  room  of  a  trustee  who  has 
become  a  lunatic,  though  not  so  found,  and  to 
make  a  vesting  order      Be  Supple' s  Trusts 

C,  37  I.  L.  T.  R.  11 

11. Vesting  Order — Leaseholds — Mort- 
gage by  sub-demise  to  trustee  for  debenture-holders 
— -Sale  by  trustee — Dissolutix)n  of  company — 
Nominal  reversion  outstanding — Trustee  Act, 
1893  (56  &  57  Vict.,  c.  53),  s.  25  (1)  and  s.  26.] 
A  company  held  certan  premises  as  assignees 
under  several  leases.  These  premises  were 
mortgaged  by  sub-demise  to  a  trustee  for 
debenture-holders  of  the  company,  leaving  out- 
standing in  the  company  the  last  three  days  of 
the  terms  for  which  they  were  held,  with  the 
usual  declaration  of  trust  of  such  reversions. 
The  trustee  of  the  debenture-holders  sold  the 
premises  under  the  power  of  sale  in  the  trust 
deed,  and  subsequently  the  company  was  dis- 
solved, without  an  assignment  of  the  nominal 
reversion  vested  in  it  having  been  obtained. 
The  premises  having  become  vested  in  the 
applicants,  subject  to  the  outstanding  nominal 
reversions,  they  applied,  under  section  25  (1) 
of  the  Trustee  Act,  1893,  to  be  appointed 
trustees  of  such  reversions,  and  for  an  order 
vesting  the  same  in  them.  Held,  that  the  appli- 
cation should  be  granted.  Form  of  order  con- 
sidered. In  re  No.  9  Bomore  Boad  ([1906]  1  Ch. 
359)  followed.  In  re  Queenstown  Dry  Docks 
Shipbuilding  and  Engineering  Company 

M.  R.,  [1918]  1 1,  R.  35& 
See  Land  Purchase  Acts — Trustee. 
— — ■  Infant  entitled  to  contingent  estate 

45  I.  L.  T.  R.  246 
See  Settled  Land  Acts.    7. 

Lunatic     tenant-for-life — Jurisdiction     of 

Lord  Chancellor       1  N.  I.  J.  R.  187 
See  Settled  Land  Acts.    24. 
PubUc  trustee — Irish  Land  Act,  1903,  s.  52 

46  I.  L.  T.  R.  87 
See  Land  Purchase  Acts — Trustee.    4. 

TRUSTEE— BREACH   OF   TRUST. 

1. Improper  investment — Extent  of  lia- 
bility— Lapse  of  time — Action  by  cestui  que  trust — ■ 
Statute  of  Limitations— Interest  on  money  lodged 
in  Court  to  satisfy  breach  of  trust  during  lifetime 
of  tenant-for-life,  who  has  acquiesced  in  breach  of 
trust — Trustee  Act,  1888  (51  <fc  52  Vict.,  c.  59), 
s.  8.]  By  a  settlement  executed  on  the  7th 
July,  1873,  on  the  marriage  of  J.  G.  C.  and 
E.  'M.  C.  (the  plaintiff),  of  which  E.  F.  W.  and 
C.  M,  H.  were  trustees,  the  following  property 
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TRUSTEE— BREACH  OF  TRVST— continued. 
was  put  in  settlement : — ( 1 )  a  policy  of  insurance 
for  £1,000  on  the  life  of  J.  G.  G.  ;  (2)  two  policies 
of  insurance  for  £200  each  on  the  life  of  J.  L.  ; 
(3)  six  shares  of  £20  10s.  in  the  Great  Western 
Railway  of  Canada ;   and  (4)  a  sum  of  £400  on 
deposit  receipt  in  the  Munster  Bank  at  Cork. 
The  property  was  settled  upon  trust  for  the 
plaintiff  for  life,  with  remainder  to  the  children 
of  the  marriage,  and  the  settlement  contained  a 
power  to  ad-ranee  £400  out  of  the  trust  funds 
to  the  husband  J.  G.  C.    There  were  six  children 
issue  of  the  marriage.    J.  L.  having  died,  a 
sum  of  £516,  representing  the  two  policies  on 
his  Ufe,  was  paid  to  E.  F.  W.  in  April,  1877, 
and  was  lent  by  E.  F.  W.  and  C.  M.  H.  to  J.  0  C. 
without  security,  and  was  lost.    The  £400  in- 
vested on  deposit  receipt  in  the  Munster  Bank 
was  advanced  to  J.  0.  C.  under  the  power.     In 
1879  E.   F.   W.  retired  from  the  trusteeship, 
and  S.  J.  S,  was  appointed  trustee  in  his  stead. 
The  trustees  neglected  to  obtain  a  transfer  of  the 
Canadian  Railway  shares,  which  remained  in  the 
name  of  the  plaintiff  until  1884,  when  she  trans- 
ferred them  to  G.  M,  H.      On  the  1st  March, 
1884,  G.  M.  H.  sold  these  shares  for  £79  8s.,  and 
appropriated  the  proceeds.     J.  G.  G.  died  in 
1895.     In  an  action  brought  by  E.  M.  G.  and 
the  minor  children  against  E.  F.  W.,  C.  M.  H., 
and  S.  J.  S.  to  replace  the  trust  fund  and  for 
an  account,  E.  F.   W.  lodged  £516  in  Court, 
and  pleaded  the  Statute  of  Limitations  : — Held, 
by  the  Vice-Chanoellor,  that  E.   F.    W.   was 
liable  to  pay  interest  at  £4  per  cent,  on  the  sums 
of   £516  and  £79  to  E.   M.   G.  during  her  life. 
Held,  on  appeal  (reversing  the  decision  of  the 
Vice-Chancellor),  that,  by  virtue  of  the  Trustee 
Act,  1888,  s.  8,  on  E.  F.    W.  lodging  the  £516 
as  he  had  done,  and  upon  his  paying  the  proceeds 
of  sale  of  the  Canadian  Railway  shares,  in  case 
of  the  default  of  G.  M.  H.  so  to  do,  no  int^est 
was  payable  to  the  plaintiff  E.  M.  G.  during  her 
life,  but  that  such  interest  was  payable  to  the 
trustee  E,  F.  W.     Gollings  v.  Wade 

V.-C,  [18961 1  I.  R.  340  ; 
App.,  [1896]  1  I.  R.  34S  ;  30  I.  L.  T.  R.  51 
2. Trustee  procuring  his  own  appoint- 
ment— Power  to  trustees  to  arrange  for  the  settle- 
ment of  children— In  case  of  disaqreement  power 
to  umpire  to  determine  amounts — Extent  of  power 
of  trustees  —  Gontrol  of  Gourt  —  Testator  post- 
master— Personal  office  under  Grown — Wilful  de- 
fauU-^Trustee  setting  up  rival  business.1  A  shop- 
keeper, who  was  also  a  local  postmaster,  by  his 
will  bequeathed  all  his  property  to  his  brother 
and  son,  to  be  held  by  them  in  trust,  and  to  be 
n^anaged  by  them  for  the  benefit  of  his  wife  and 
children,  and  directed  that  the  brother  should 
have  the  right  of  m,aintenance  and  a  salary  for 
the  management  of  the  business,  that  the 
trustees  should  have  power  to  arrange  for  the 
settlemient  of  his  children  as  they  might  deter- 
mine, and  that,  in  case  they  disagreed,  the  parish 
priest  should  have  full  and  absolute  power  to 
determine  both  as  to  the  amount  payable  and 
times  of  payment.  The  testator  left  a  widow 
und  nine  children.     The  trading  was  continued 
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by  the  testator's  brother,  and  some  years  after 
the  testator's  death  the  trustees  made  a  valua- 
tion of  the  property  available  for  distribution, 
and  dividing  the  sum  at  which  they  valued  it 
into  ten  equal  shares,  they  decided  that  the  sum 
representing  one  such  share  was  the  amount 
payable  to  one  of  the  children.  This  she  de- 
clined to  accept.  In  an  action  brought  by  her 
for  administration  of  the  estate,  and  accounts 
on  the  basis  of  wilful  default  and  breach  of 
trust  ^^Held,  that  the  powers  given  to  the 
parish  priest  might  be  resorted  to  to  explain 
the  meaning  of  the  power  given  to  the  trustees, 
and  that  they  must  be  taken  to  have  powers  to 
determine  the  amounts  and  times  of  payment : 
but,  held,  that  although  the  rule  appUcable  to 
such  cases  of  discretionary  power  is  that  the 
exercise  of  such  power  will  not  be  interfered 
with  or  controlled,  if  it  be  regularly  and  honestly 
used,  and  although  the  division  into  equal 
shares  was  free  from  objection,  the  ascertain- 
ment by  the  trustees  of  the  total  amount  to  be 
distributed,  which  depended  on  the  due  dis- 
charge of  their  own  duties,  was  subject  to  the 
investigation  and  control  of  the  Court ;  that  it 
was  not  necessary  for  the  plaintiff  to  prove  any 
breach  of  duty  by  the  trustees  for  the  purpose 
of  having  accounts  taken  of  the  trust  property, 
the  right  to  this  resulting  from  the  mere  relation 
between  them,  and  that,  irrespective  of  the 
charges  made  against  the  trustees,  there  should 
be  the  usual  administration  accounts.  Soon 
after  the  testator's  death  his  brother  applied 
to  be  himself  appointed  postmaster,  ix  his 
application  he  stated  that  the  testator  had 
bequeathed  all  his  property  in  trust  to  him  and 
the  testator's  son,  for  the  benefit  of  the  testator's 
wife  and  children,  and  that,  if  the  applicant 
were  appointed,  the  business  would  be  carried 
on  in  the  same  premises.  The  brother  was 
appointed  postmaster,  and  he  retained  the  post 
office  on  the  testator's  premises,  and  managed 
same  in  conjunction  with  the  testator's  other 
business  for  some  years,  when  he  set  up  in 
business  for  himself  in  the  same  town,  and 
transferred  the  post  office  to  his  new  pre- 
mises : — Held,  that  the  brother  was  absolutely 
entitled,  for  his  own  benefit,  to  the  emoluments 
of  the  office  of  postmaster ;  that  there  could 
not  be  anything  like  a  graft  upon  the  former 
term  of  it  for  the  benefit  of  the  testator's  assets, 
or  any  liability  on  the  part  of  the  officer  to 
account  for  its  profits ;  that  he  had  a  right  to 
transfer  the  post  office  to  his  own  premises,  and 
that  the  utmost  of  his  liability  would  be  pay- 
ment of  compensation  for  the  use  and  occupa- 
tion of  the  office  in  the  premises  of  the  testator. 
The  liability  under  a  mere  direction  to  account 
on  the  basis  of  wilful  default  does  not  apply  to 
possible  loss  of  profits  in  trading  occsisioned  by 
the  setting  up  by  a  trustee  of  a  rival  business. 
A  plaintiff  seeking  relief  against  wilful  default 
must  allege  in  his  pleading  some  specific  act  of 
wilful  default,  or,  at  least,  make  a  strong  case 
for  inquiry.  A  trustee  of  a  wiU  carrying  on  the 
business  of  his  testator  is  not  guilty  of  a  breach 
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of  trust  in  setting  up  for  himself  in  a  similar  line 
of  business  in  the  neighbourhood,  provided  that 
he  does  not  resort  to  deception,  or  solicitation 
of  custom  from  persons  dealing  at  the  old  shop. 
A  trustee  and  manager  of  a  business  removed, 
however,  under  such  circumstances,  from  being 
puch  trustee  and  manager.  Moore  v.  M' Glynn 
V.-C,  [1894]  1  I.  R.  74 
. Laches  [1895]  1  I.  R.  146 

See  Mortgage — Equitable  Mortgage.    6. 
Statute  of  limitations    [1913]  1  I.  R.  353 

See  Company — ^Winding  Up.    10. 

TRUSTEE— COSTS   AND   CHARGES. 

1. IfGnors — litigious  proceedings — Lord 

Chancellor's  consent  not  obtained.']  Where  a  claim 
for  estate  duty  was  made  by  the  Inland  Bevenue 
authorities  in  respect  of  an  estate  to  which  a 
minor  under  the  care  of  the  Lord  Chancellor 
was  entitled  in  remainder  contingently  on 
attaining  twenty-one  years,  and  where  the 
trustees  of  the  estate,  without  applying  to  the 
Lord  Chancellor  for  a  direction  in  the  matter, 
but  purporting  to  act  on  the  advice  of  counsel, 
refused  to  pay  the  amount  claimed,  which  at 
the  most  a;mounted  to  £40,  and  defended  in  an 
information  at  the  Revenue  Side,  which  was 
decided  with  costs  against  them,  the  trustees 
having  subsequently  appUed  to  the  Lord  Chan- 
cellor that  their  costs  should  be  paid  out  of  the 
estate : — Held,  that  the  action  of  the  trustees 
in  defending  the  Revenue  proceedings  without 
having  considered  the  interests  of  the  minor 
and  the  amount  at  stake,  and  without  having 
applied  "to  the  Lord  Chancellor  for  a  direction 
in  the  matter,  was  unreasonable,  and  having 
litigated  the  matter  they  did  so  at  their  own 
risk  and  their  costs  should  not  be  allowed  out 
of  the  estate.  In  re  Beddoe  ( [1 893]  1  Ch.  D.  547) 
followed.     Be  Bayly,  a  minor 

App.,  40  I.  L.  T.  R.  81 

2. One  ol  several  trustees  acting  as  soli- 
citor in  relation  to  trust  estate.]  A  mortgage  was 
vested  in  two  trustees  of  a  settlement  upon 
the  trusts  thereof.  One  of  the  trustees,  who 
was  a  solicitor,  acted  professionally  in  the  matter 
of  a  petition  on  behalf  of  his  co-trustee  and 
himself  for  sale  of  the  mortgaged  premises : — 
Held,  that  the  rule  in  Cradock  v.  Piper  (1  MacN. 
and  G.  664)  applied,  and  that  the  trustee 
solicitor's  costs  of  the  proceedings  were  entitled 
to  rank  on  the  final  schedule  of  incumbrances  in 
priority  to  the  mortgage.  In  re  Smith's  Estate  ; 
Hinds  and  another.  Petitioners 

Monroe,  J.,  [1894]  1 1.  R.  60  ;  28  I.  L.  T.  186 

TRUSTEE— INVESTMENTS. 

1. Liability  of  trustee  for  trust-money 

lost  by  reason  of  defect  in  title — Solicitor  em- 
ployed—Unauthorised inv^tment."]  In  the  year 
1838  the  trustees  of  a  marriage  settlement  in- 
vested portion  of  the  trust  funds  on  an  assign- 
ment of  an  appointed  share  of  a  fund.  The 
appointment  purported  to  be  made  ra  execution 
of  a  joint  power  by  a  husband  and  wife,  but  the 
deed  had  not  been  executed  by  thq  wife.    The 


TRUSTEE— INVESTMENTS— cowiirtMCd 
trustees  had  employed  a  solicitor  to  act  for  them 
in  preparing  the  assignment  and  to  transact 
the  legal  business  connected  with  it.  The 
trustees  also  invested  portion  of  the  trust  funds 
on  ap  assignment  of  judgments.  The  judg- 
ments had  not  been  revived  or  redocketed,  as 
required  by  9  Geo.  IV.,  c.  35.  The  power  given 
to  the  trustees  was  confined  by  the  settlement 
to  an  investment  on  real  securities,  and  it  con- 
tained a  proviso  that  investments  were  to  be 
made  "  without  risk  to  the  trustees  "  : — Held, 
that  the  trustees  were  not  liable  for  the  loss 
occasioned  by  the  non-execution  of  the  power 
of  appointment,  but  that  they  were  liable  for 
any  loss  occasioned  by  the  unauthorised  invest- 
ment of  the  trust  funds  on  the  security  of  an 
assignment  of  judgments,  they  not  being  "  real 
securities,"  and  that  the  proviso  that  the  invest- 
ments should  be  without  risk  to  the  trustees 
only  protected  them  while  acting  within  the 
scope  of  their  power.     Bochfort  v.  Seaton 

V.-C.,  [1896]  1  I.  R.  18 

2.  Profits — Policy  of  insurance — Security 

— Addition  to  value  of  policy — Payment  of  ad- 
ditional premium  by  trustee  out  of  his  own 
money — Participating  policy.^  A  trust  fund  of 
£1,000  was  put  in  settlement  on  the  marriage 
of  T.,  who  took  a  life  estate  therein.  The 
trustees  of  the  settlement,  who  had  very  wide 
powers  of  investment,  lent  the  trust  fund  to 
T.,  who  gave  his  bond  and  warrant  of  attorney, 
and  contracted  to  insure  his  life  for  £1,000. 
He  also,  by  deed,  directed  and  appointed  that 
the  trustees  should,  during  his  life,  stand  pos- 
sessed of  an  annual  rentcharge  of  £50  in  the 
first  place  for  the  payment  of  premiums.  No 
policy  of  insurance  for  £1,000  was  effected,  but 
instead  thereof  there  were  two  separate  policies 
for  £500  effected.  One  of  the  trustees  of  the 
settlement,  out  of  his  own  money,  paid  for 
several  years  an  additional  £1  annual  premium 
on  one  £500  policy,  and  thus  converted  it  from 
a  policy  without  profits  into  a  participating 
policy,  and  so  entitled  to  profits  or  bonus. 
After  the  death  of  T  there  were  profits  or  bonus 
to  the  amount  of  £326  paid  in  respect  of  this 
£500  poUcy  -.—Held,  that  the  sum  of  £326  re- 
presenting profits  or  bonus  did  not  belong  to 
the  cestuis  que  trust  under  the  settlement  of 
1846,  but  went  to  the  representative  of  the 
trustee  who  had  paid  the  additional  £1  annual 
premium.  BagnalVs  Trusts  ;  Flynn  v.  Dalgleish 
M.  R.,  [1901]  1  I,  R.  255  ; 
1  N.  I.  J.  R.  48 

3. Investment — Will — Power  to  trustees 

to  "  invest"  as  they  should  think  desirable,  but 
not  in  the  British  funds — Purchase  of  freeholds.'] 
A  will  contained  the  following  investment 
clause  : — "  My  trustees  being  at  liberty  to  sell  all 
my  ships,  houses,  and  otherproperty  of  mine,  and 
invest  same  as  they  thing  most  desirable,  but  not 
in  the  British  funds,  my  trustees  to  be  free  from 
all  liabihty  in  investing  any  of  the  money 
received  for  the  sale  of  any  of  my  property." 
Held,  that  the  above  clause  authorised  the 
trustees  to  invest  the  proceeds  of  sale  in  the 
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purchase    of   freehold   lands   in    England    and 
Ireland.      In  re  O'Connor;      Grace   v     Walsh 
M.  R.,  [19131 1 1.  R.  69 

TRUSTEE— LIABILITIES. 

Contract — Exclusion  of  personal  liability — 
Salary  of  chaplain  ■  of  trustee  church.]  The 
defendants  were  trustees  of  a  chapel  under  a 
trust  deed,  which  authorised  them  from  time 
to  time  to  appoint  a  chaplain  and  to  fix  his 
salary,  and  to  pay  such  salary  out  of  certain 
sums  vested  in  them,  and  out  of  pew-rents  and 
collections.  In  1885  the  defendants  held  a 
meeting,  and  by  resolution  fixed  the  chaplaiin's 
salary  at  £250  per  annum,  payable  out  of  the 
trust  funds,  and  appointed  the  plaintiff  to  be 
chaplain.  By  the  direction  of  the  trustees  one 
of  their  number  then  wrote  to  the  plaintiff 
stating  that  he  had  been  elected  at  the  stipend 
of  £250.  The  defendants  subsequently  formally 
nominated  the  plaintiff  to  the  archbishop  for 
induction.  The  instrument  of  nomination  re- 
cited the  plaintiff's  appointment  at  £250  per 
annum,  chargeable  on  the  income  of  the  trust 
fund  provided  that  the  funds  reached  said 
amount.  The  plaintiff  acted  as  chaplain  until 
1891,  when  he  resigned.  At  this  date,  owing  to 
the  falling  off  of  income,  a  considerable  arrear 
of  salary  remained  still  unpaid.  For  this  arrear 
the  plaintiff  sued  the  defendants  as  upon  a 
personal  contract: — Held,  that  the  plaintiff 
must  fail,  there  being  no  evidence  to  show  that 
any  relation  of  employer  and  employed  existed 
between  the  plaintiff  and  the  defendants,  or 
that  there  was  any  special  contract  under  which 
the  defendants  became  personally  liable  for  the 
plaintiff's  salary.     Wright  v.  Day 

Q.  B.,  [1895]  2  I.  R.  337 

TRUSTEE— MARRIED  WOMAN. 

Disclaimer — No  concurrence  of  husband.] 
Connolly  and  Smith's  Contract 

M.  R.,  40  I.  L.  T.  234 

TRUSTEE— POWERS. 

1.  ■ ■  Charges  in  equal  priority — Proposed 

immediate  payment  of  one  charge  and  appro- 
priation to  proiiidefor  others.]  Certain  capital 
charges  declared  by  the  instruments  creating 
them  to  be  in  equal  priority  became  payable 
at  diffferent  dates.  One  of  the  charges  amount- 
ing to  £4,000  was  immediately  payable.  The 
lands  charged  having  been  sold,  the  trustees 
of  the  estate  applied  to  the  Court  asking  in 
substance  whether  they  were  at  liberty  to  pay  the 
£4,000  charge  on  setting  apart  so  much  of  the 
proceeds  of  the  sale  of  the  estate  as  should  be 
reasonably  likely  to  secure  payment  in  full  of  the 
remaining  charges  as  and  when  they  became 
payable : — Held,  that  the  trustees  could  not 
pay  off  the  charge  of  £4,000,  and  segregate  the 
proceeds  of  the  land  to  meet  the  charges  and 
thereby  absolve  themselves  from  liability. 
Lamb  v.  French    O'Connor,  J.,  [1918]  1 1.  R.  420 

2. Discretion  of  trustee — Payment  into 

Court — Trustee  Act,  1893 — Legacy.]  A  testator 
directed  his  executors  and  trustees  therfeinafteT 
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named  to  invest  a  sum  of  £1,100  and  apply  the 
income  in  payment  to  his  son  A.  of  a  weekly  sum 
for  maintenance,  with  a  half-yearly  allowance 
for  clothes,  until  they  should  be  of  opinion  tha.t 
it  would  be  prudent  to  pay  him  the  principal, 
with  a  gift  over  in  the  event  of  A.  dying  before 
receiving  the  principal.  "The  Income  of  th6 
£1,100  was  applied  as  directed  by  the  executor 
who  proved  the  will,  and  after  his  death  by  his 
executors,  who  afterwards  paid  the  principal 
into  Court  under  the  Trustee  Act,  1893.  A. 
applied  for  payment  out : — Held,  that  the  pay- 
ment into  Court  deprived  the  executors  of  the 
executor  of  any  discretion  they  had  as  to  pay- 
ment of  the  principal.  A.  having  conseilted 
to  the  settlement  of  the  fund  for  the  benefit  of 
his  wife  and  children,  the  fund  was  ordered  to 
be  paid  out  to  the  trustees  of  a  ptoper  settle- 
ment, when  appointed.  In  re  Murphy's  Trusts 
M.  R..  [1900]  1 1.  R.  145 

3.  Will — Construction — Powers  vested  in 

two  trustees  to  be  exercised  by  one — Position  of 
co-trustee.]  A  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  his  wife  and 
eldest  son  on  trust  for  sale,  but  with  unlimited 
powers  of  postponing  sale  and  of  management 
meantime,  and  of  paying  legacies  before  the 
time  specified  in  the  will,  and  appointed  his  wife 
and  eldest  son  executrix  and  executor.  By  a 
subsequent  clause  in  his  will  the  testatBr 
declared  that,  so  long  as  his  son  should  be  a 
trustee  of  his  will,  all  the  powers  vested  in  his 
trustees  should  be  exercised  by  his  son  solely  as 
if  he  were  trustee,  with  complete  power  of 
management  and  of  selling  and  buying  and 
varying  investments  without  the  concurrence 
of  or  reference  to  his  co-trustees : — Held  (on  an 
originating  summons  taken  out  to  ascertain  the 
opinion  of  the  Court),  that  the  effect  of  the 
clause  was  to  vest  in  the  son  during  his  life  the 
powers  conferred  on  the  trustees  in  the  earlier 
clauses  of  the  will  as  if  he  were  sole  trustee,  so 
as  to  bind  the  widow  to  carry  out  his  decisions 
arrived  at  in  good  faith,  and  that  the  clause  was 
not  inconsistent  with  the  rest  of  the  wiU,  nor 
invalid,  nor  void.  In  re  Arnott,  deceased ; 
Arnott  V.  Arnott  M.  R.,  [1899]  1  I.  R.  201 

Of     appointment — Not     exercisable     by 

newly  appointed  trustees 

[1894]  1  I.  R.  93 
See  Witt— Class.    6. 

TRUSTEE— REMUNERA'nON. 

Foreign  infant — Foreign  guardian — Trust — 
BemUneration  of  trustees  fot  collection  of  income 
and  acting  as  solicitors — Coats — Con/oeya'ncing 
Act,  1881  (44  <fc  45  Vict.,  c.  4l),  ss.  42,  it]  A. 
and  B.,  the  trustees  of  a  will,  were  solicitors,  and 
became  trustees  on  getting  a  covenant  for 
remuneration  from  the  tenant-for-life.  The 
property  devolved  on  an  infant  tenant  in  tail,  an 
American  citizen,  of  whose  property  an  American 
corporation  was  appointed  guardian  by  a  com- 
petent American  Court.  On  proof  that  the 
receipt  of  the  corporation  was  a  good  discharge 
for  all  income  of  the  infant,  and  that  the  corpora- 
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tion  had  full  discretionary  power  to  apply  the 
income  for  his  benefit,  the  judge  made  an  order 
allowing  A.  and  B.  to  pay  arrears  and  all 
aoGruing  income  to  the  corporation,  and  also 
authorised  them  to  enter  into  an  agreement 
with  the  corporation  fixing  the  remuneration  for 
their  services.  In  re  White,  Deceased ;  Ingram 
■V.  White  Barton,  J.,  [1918]  1 1.  R.  19 

TRUSTEE— SANCTION  OF  SALE  BY  COURT. 
Sale    of   lands    and    minerals    separately  — 

Form  of  order — Practice — Trustee  Act,  1893, 
56  <fc  57  Vict.,  c.  53),  s.  4:i—B.S.C.  Ireland, 
1905,  Or.  LXXVII.,  r.  3.]  The  trustees  of  a 
settlement,  having  power  of  sale  with  the  consent 
of  the  tenant-for-Me  ajid  her  husband,  agreed  to 
sell  the  minerals  under  part  of  the  settled  land, 
apart  from  the  laud,  to  a  tenant  who  held  the 
minerals  under  a  lease,  and  appUed  to  the 
Court  on  motion,  under  section  44  of  the  Trustee 
Act,  1893,  to  sanction  the  sale.  The  Court  made 
an  order  in  the  terms  of  the  section,  without 
entering  into  the  question  whether  the  sale  was 
a  beneficial  one.     In  re  Hallow es"  Settlement 

M.  R.,  [1906]  1 1.  R.  526 

TRUSTEE   AND   CESTUI   QUE   TRUST. 

Hostile  proceedings  by  ixv&tei—Procedure — 
Pa/rties — Use  of  trustee's  name — By  one  cestui 
que  trust  against  others.']  An  action  by  a  trustee 
contrary  to  the  interest  of  the  trust  estate  is 
improper.  Although  a  cestui  que  trust  may  be 
entitled  to  use  the  name  of  his  trustee  on  giving 
an  indemnity  when  enforcing  rights  of  the  trust 
against  third  parties,  one  cestui  que  trust  is  not 
entitled  to  use  the  name  of  his  trustee  as  against 
others  of  his  cestuis  que  trustent  in  an  action  con- 
trary to  their  interests.  Twigg  and  Pranks 
Appellants  ;   Mason  and  others.  Respondents, 

H.  L.,  50  I.  L.  T.  R.  173 

TRUSTEE— VESTING   ORDER. 

1. Constructive  trustee — Contract  to  con- 
vey real  estate — Befusal  to  execute  conveyance — 
Trustee  Act,  1893  (56  &  57  Vict.,  c.  61),  s.  26  (6).] 
A.  (a  Scotch  peer)  was  entitled  to  the  lands  of 
H..,  in  the  County  of  Wexford,  in  fee-simple ; 
he  was  also  entitled,  as  first  heir  of  entail  by 
Scotch  law,  to  a  sum  of  £30,000,  of  which  his 
eldest  son  B.  was  next  heir  of  entail.  This  sum 
of  £30,000  represented  the  balance  of  the 
purchase-money  of  a  settled  estate  in  Perthshire, 
which  had  just  been  sold.  By  agreement  ir 
writing,  dated  the  30th  March,  1892,  A.  agreed 
with  B.  that,  in  consideration  of  B.  consei  ting 
to  disentail  the  £30,000,  and  agreeing  that  out 
of  that  sum  the  debts  of  A.,  to  the  enter  t  of 
£9,000,  should  be  paid ;  that  an  annuity  of 
£1,000  should  be  secured  for  the  lives  of  A.  and 
his  wife  and  the  survivor ;  that  the  remainder  of 
a  sum  necessary  to  secure  portions  for  younger 
children  should  be  provided,  and  that  the  balance 
of  the  fund  should  be  secured  for  B.,  A.  agreed  to 
convey  the  lands  of  H.  to  trustees  upon  certain 
trusts,  with  a  power  of  sale  The  terms  of  agree- 
ment had  all  been  carried  out,  except  the  con- 
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veyauoe  of  the  H.  estate,  which  A.  refused  to 
execute.  An  action  was  brought  in  the  Court 
of  Sessions  in  Edinburgh,  in  which  a  decree  was 
obtained,  ordering  him  to  execute  the  convey- 
ance ;  but  he  refused  to  do  so.  On  an  applica- 
tion under  section  26  of  the  Trustee  Act  of  1893, 
for  an  order  vesting  the  H.  estate  in  the  trustees 
of  the  agreement : — Held  (reversing  the  decision 
of  Barton,  J.),  that  A.  was  a  trustee  within 
section  26  of  the  Trustee  Act  of  1893,  and  that 
a  vesting  order  should  be  made.  In  re  Buthven's 
Trusts  App.,  [1906]  1  I.  R.  236 

2. Stock  of  English  railway — Death  oj 

trustees — No  personal  representatives — New  trus- 
tees appointed  under  power — Vesting  order — Juris~ 
diction— Trustee  Act,  1893  (56cfc  57  Vict.,  c.  53), 
s.  35 — Trustee  Act,  1893,  Amendment  Act,  1894 
(57  Vict.,  c.  10):  s.  2.]  Trustees,  in  whose 
name  a  sum  of  English  Railway  Stock  stood, 
died,  and  there  was  no  personal  representative 
of  the  survivor.  New  trustees  were  appointed 
under  a  power  in  the  settlemer  t : — Held,  that 
in  the  absence  of  a  personal  representative  there 
was  no  jurisdiction  under  the  Trustee  Act,  1893, 
to  make  an  order  vesting  in  the  trustees  so 
appoi  ted  the  right  to  call  for  a  transfer  of  the 
stock.  Re  Ellis'  Settlement  (24  Beav.  426) 
considered.     In  re  Cane's  Trusts 

M.  R.,  [1895]  1  I.  R.  172  ;  29  I.  L.  T.  239 

3. Jurisdiction  —  Appointment   of   new 

trustees — Existing  trustees — Trustee  Act,  1893 
(56  dk  57  Vict.,  c.  53),  ss.  26,  35.]  The  juris- 
diction of  the  Court  to  make  a  vesting  order  under 
sections  26  and  35  of  the  Trustee  Act,  1893, 
embraces  a  case  where  the  trustees  in  whom  the 
property  is  to  be  vested  have  been  already 
appointed.     In  re  Kenny's  Trusts 

M.  R.,  [1906]  1 1.  R.  531;  40  I.  L.  T.  R.  102 

Registration — ^Recorded  land 

[1895]  1 1.  R.  288,  296  ;  29  I.  L.  T.  252 
See  Land  Registry.    35. 

TRUSTEE. 

Accum  lations  [1894]  1  I.  R.  355 

See  Will— Accumulations. 

Acting  unreasonably— Coats 

[1913]  1  I.  R.  470 
See  Executor  (General).  15. 

Action  for  account  against 

[1910]  1 1.  R.  346 
See  Power — Execution.    30. 

Af&davit  of  documents  by 

32  I  L.  T.  R.  65 
See  Practice— Discovery.    12. 

Apphcation  to  vary  tithe  rentcharge 

[1896]  2  I.  R.  1 
See  Tithe  Rentcharge— Variation.    3. 

Charitable  bequest — Discretion — ^Payment 

out   of  Court  without  scheme   being 
settled  [1898]  1 1.  R.  127  ; 

32  I.  L.  T.  85 
See  Charity— Gift  to.    11. 

Compromise — Trustee  Act  [1893],  s.  21 

[1901]  1 1.  R  404  ;  35  I.  h.  T.  R  169  ; 
1  N.  I.  J.  R.  139,  202 
See  Executor — Liabilities.    1 
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Condition  to  act  as         [1912]  1  I.  B.  272 

See  Wai — Conflrmation. 

Covenant — Bight  of  cestui  que  trust  to  sue 

[1910]  2  I.  R.  550 
See  Contract.    31. 
Death  of — Limited  administration  to  trust 

-  property  [1907]  2  I.  R.  209  ; 

41 1.  L.  T.  R.  38 
See  Probate  (and  Administration) — Grant 
of  Administration.    40. 

Discretion  of— Mode  of  raising  charge  on 

leaseholds — ^Tenant-for-hfe  and  remain- 
derman [1895]  1 1.  R.  479 
See    Tenant-Ior-Life    and    Remainder- 
man.   4. 
Drainage  works — Recovery     of  mainten- 
ance rate — Trustees  of  Drainage  Dis- 
trict [1899]  1  I.  R  374 
<Sfee  Drainage  and  Improvement  Code.    2. 
EngUsh  bankruptcy — Title,  how  far  im- 
peachable          [1896]  II  R.  442,  473 
See  Mortgage  (General).    53. 

Executor  not  proving  wUl 

[1894]  2  I.  R.  1 
See.  Limitations,  Statute  ol — Realty.    49. 

For  customer  of  bank — Fraud  of  branch 

manager — ^LiabiUty  of  bank 

[1912]  2  I.  R.  187,  214 
See  Banlcer,  Customer  and.    2. 

For  next-of-kin  47  I.  L.  T.  R.  174 

See  Land  Purchase  Acts — Evicted  Tenant. 
10. 

Incapacity — Charitable  devise 

[1910]  1  I.  R.  249  ;  44  I.  L.  T.  R  148 
See  Will— Estate  in  Realty.    5. 

Infants  absolutely  entitled — Management 

of  land  during  minority 

[1904]  1  I.  R.  18 
See  Infant — Appointment  of  Trustees. 

Infants'  estate — Expenses  of  management 

— -Mortgage  authorised 

[1904]  1 1.  R.  513 
See  Salvage.    3. 

Innocent  fraud  [1906]  1  I.  R.  416  ; 

[1908]  1 1.  R.  333 


-Payment  to  English 
[1914]  1  L  R.  5 


See  Fraud.    3. 
Land  Purchase  Acts 
public  trustee 
See  Settled  Land  Acts.    6. 

■  Loan  fund  society — Liability  of 

[1903]  1  I.  R.  282,  298  ;  3  N.  I.  J.  R.  208 
See  Loan  Fund  Society.    9. 
.  Market  trustees  [1899]  1  I.  R.  229 

See  Mortgage— Priority.    2. 

■  Mortgage  vested  in^Power  to  give  re- 

ceipt— Statute  of  Limitations 
[1896]  1  I.  R.  590  ;  30  I.  L.  T.  R.  71 
See  Limitations,  Statute  of— Realty.    30. 

■  Mortgagees  having  carriage  of  sale  in  Land 

Judge's  Court — Possession  during  pen- 
dencv  of  petition —Statute  of  Limita- 
tions [1913]  1  I.  R.  91 
See  Limitations,  Statute  of— Realty.  1. 
-  Newspaper  —Trustee  registered  as  pro- 
prietor — Judgment  against  trustee  per- 
sonally— Execution 


TRUSTEE— coMitKwed. 
See  Sheriff.    6. 


46  I.  L.  T.  R.  134 


New  trustees — Appointment  of — Existing 
trustee — -Vesting  order 
[1906]  1  I.  R.  531  ;  40  I.  L,  T.  R.  102 
iSee  Trustee— Vesting  Order,    3. 

-  Of     charitable    institution,     landlords — 

Demesne  lands        [1895]  2  I.  R.  513 
See  Land  Law  Acts — Character  of  Hold- 
ing.   46. 

-  Owner — Registration  of  title 

[1894]  1  I.  R.  58 
See  Land  Registry.    21, 

■  Persons  claiming  through 

[1896]  1 1.  R.  206, 223 
See    Limitations,    Statute    of — Personal 
Action.    15. 

•  Power  to  act  as — Bank- — Memorandum  of 

association — Alteration 

[1907]  1  L  R.  237 
See  Company — Memorandum.   2. 

-  Purchase  by,  under  Land  Purchase  Acts — 

Limit  on  advance 

[1911]  ILR.  444, 447; 

45  I.  L.  T.  R.  221 

iS'ee  Land  Purchase  Acts — Advance.     21. 

■  PubUc 

[1912]  1  I.  R.  295  ;  46  I.  L.  T.  R.  131 
See  Land  Purchase  Act— Practice.    21. 

-  Sale  by — Leaseholds — Breaches  of  cove- 

nant to  repair — Indemnity  by  pur- 
ohaier — Objection  to  title  derived 
under  [1904]  1  I.  R.  240 

See  Tenant-for-Lite  and  Remainderman. 
7. 

•  Settled  Land  Acts — Compound  settlement 

[1897]  1  I.  R.  121 
iSfee  Settled  Land  Acts.    22. 
Settled  Land  Acts — Costs  of  appointing — 
Compulsory  purchase 

[1896]  1 1.  R.  507 
iSfee  Lands  Clauses  Acts — Costs.    3. 

■  Settled  Land  Acts- Compound  settlement 

[1907]  1  I.  R.  88 
See  Settled  Land  Acts.    4. 

-  Shares  registered  in  name  of — Company — 

Articles  of  Association — ^Lien 

[1896]  1  I.  R.  532,  571  ; 
39  I.  L.  T.  R.  117,  120 
See  Company— Shares.    3. 

■  Sub-perpetuity — ^Variation  of  rent 

ri908]  2  I.  R.  308 
See  Landlord  and  Tenant— Lease.    37. 

-  Tenant-for-life    of     leaseholds — Duty    to 

insure  [1897]  1  I.  R.  170 

See  Tenant-for-Life  and  Remainderman.  9. 

-  Trust  term — Vesting  in   new   trustees — 

Limited  administration 

[1896]  1  I.  R.  200 
See  Probate  (and  Administration) — Grant 
ot  Administration.    30. 

-  Widow  and  children  remaining  in  pos- 

session— Widow  trustee  for  children 
36  I.  L.  T.  R.  39,  108  ;  2  N.  I.  J.  R.  194 
See  Limitations,  Statute  of— Realty.     4. 
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Leasing  powers  of  48  I.  L.  T.  R.  33 

See  Settled  Estate 
Settled  Land  Acts  47  I.  L.  T.  B.  149 

See  Settled  Land  Acts.  12. 
Settled    Land    Acts — Construction — Pro- 
cedure 1  N.  I.  J.  R.  196 

See  Settled  Land  Acts.  8. 

TRUST  FOR  SALE. 

Election  by  cestui  que  trust — Evidence 

[1912]  1  I.  R.  62 
See  Election,    l. 

Leave  to  tenant-for-Ufe  to  sell — Bonus — 

Costs  [1912]  1  I.  R.  388 

See  Land  Purchase  Acts — Bonus.    37. 

Originating  request  by  cestui  que  trust  as 

"  absolute  owner  "       [1912]  1  I.  R.  62 
See  Election.     1. 

Trustees  described  as"  my  said  executors  " 

[1912]  1  I.  R.  410 
See  Executor  (General).    9. 

TURBARY. 

1.  —  Allotment  by  owner  of  bog — BigU  of 
— Profit  a  prendre — Purchase  agreement — Tenant 
purchaser — Land  Purchase  Acts — Free  turbary 
on  specified  bog — Convenience — Management  of 
bog.]  The  plaintiffs  were  seven  tenants,  on 
the  estate  of  Lord  S.,  who  purchased  their  hold- 
ings under  the  Land  Purchase  Acts  by  agree- 
ments which  were  all  executed  upon  the  same 
day,  and  contained  the  following  provision  :— 
"  The  tenant  is  to  have  the  right  of  turbary  for 
his  own  use  on  the  bog  in  the  vendor's  possession, 
marked  No.  1  on  the  map."  Lord  S.,  after 
retaining  the  bog  in  his  own  possession  for 
several  years,  conveyed  it  to  the  defendant  in 
fee-simple,  for  valuable  consideration,  subject 
to  the  rights  of  the  plaintiffs.  The  plaintiffs  had 
no  fixed  turf-banks  which  they  could  claim  as 
their  own.  It  was  proved  that  irregular  and 
indiscriminate  cutting  had  cansed,  and  was 
calculated  to  cause,  waste  and  bogslides,  and 
thereby  to  injure  and  ultimately  destroy  the 
bog  Disputes  arose  between  the  plaintiffs  and 
defendants  as  to  the  nature  and  extent  of  their 
respective  rights,  and  as  to  the  manner  in  which 
and  person  by  whom,  the  turf-banks  should  be 
allotted.  These  questions  were  raised  by  claim 
and  counter-claim  in  the  action  : — Held  (1)  That 
the  plaintiffs  were  entitled  to  enter  upon  the 
bog,  and  to  cut  and  carry  away  free  turf  for  the 
use  of  their  holdings,  and  for  that  purpose  to  have 
annually  allotted  to  them,  at  a  reasonable  time  of 
the  year,  turf-banks  in  such  parts  of  the  bog 
reasonably  convenient  to  them,  as  should  not  be 
prejudicial  to  the  due  preservation  of  the  bog, 
or  be  likely  to  cause  waste  or  bogslides  therein, 
and  to  reasonable  notice  of  such  allotment, 
(2)  That  the  defendant  was  entitled  annually 
to  allot,  at  reasonable  times  of  the  year,  and 
after  reasonable  notice  to  plaintiffs,  turf-banks 
at  such  places  in  the  bog,  reasonably  convenient 
to  them,  as  should  not  be  prejudicial  to  the 
preservation  of  the  bog,  or  be  likely  to  cause 
waste  or  bogsUdes  therein.     (3)  That  in  allotting 
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turf-banks  the  primary  consideration  should  be 
the  due  preservation  of  the  bog,  and  that  the 
defendant's  right  of  working  the  remainder  of 
the  bog,  for  his  own  profit,  was  subject  to,  and 
should  be  subordinated  to,  the  plaintiffs'  prior 
right  of  turbary.     Fitzpatrich  v.  Verachoyle 

Barton,  J.,  [1913]  1  L  R.  8  ;  47 1.  L.  T.  B.  9 

2. Bog — ^User — Olaim  to  title  to  soil — 

Real  Property  Limitation  Act.}  The  plaintiff  and 
his  predecessors-in-title  had  occupied  a  holding 
on  estate  A.  for  over  sixty  years,  during  which 
time  a  small  plot  of  bog,  situated  on  an  im- 
mediately adjoining  estate  B.,  had  been  con- 
tinuously used  by  them  for  the  purposes  of 
cutting  turf  and  rushes.  For  three  or  four 
consecutive  years,  between  fifty  and  sixty  years 
prior  to  this  action,  and  on  ii  few  isolated 
occasions  subsequently,  portion  of  the  cut-away 
bog  had  been  tilled,  but  the  results  having  been 
unsatisf  actbry  the  tillage  had  been  discontinued. 
Estates  A.  and  B.  were  in  the  possession  of  the 
same  landlord  until  1865,  when  B.,  which  was 
settled  property,  went  to  the  father  of  the  present 
owner  (who  was  a  minor)  as  tenant-for-Ufe,  and 
A.  descended  in  a  different  Une  :  — Eeld  (1)  that 
the  user  of  the  plot  where  the  two  estates  were 
held  by  the  same  landlord  must  be  attributed 
to  something  in  the  nature  of  an  easement,  and 
that  since  1865  plaintiff  could  not  have  acquired 
a  statutory  title  as  against  the  fee,  as  the  estate 
then  became  vested  in  a  tenant-for-Ufe,  and 
subsequently  in  the  present  owner,  who  was  still 
a  minor  ;  and  (2)  that,  apart  from  any  questions 
of  title,  the  user  proved  was  not  of  such  a 
character  as  would  give  the  plaintiff  a  statutory 
title  to  the  soil.  Allen  v.  Nolan,  Crosdaile  and 
Browne 

C!r.  Cas.,  Palles,  C.B.,  43  I.  L.  T.  R.  226 

3.  ■ Congested  Districts  Board — Bight  to 

authorise  tenants  of  adjoining  holdings  to  cut  turf — 
Compensation — Authority  of  Chief  Land  Inspector 
of  Board — Land  Law  ( Ireland)  .4ci,  1 881 , 3. 5  (5) — 
Purchase  of  Land  Act,  1891,  ss.  34,  39 — Congested 
Districts  Board  Act,  1901,  ss.  1,  2,  3.]  The  Chief 
Land  Inspector  of  the  Congested  Districts  Board 
has  no  right,  under  section  5  (5)  of  the  Land  Act, 
1881,  to  authorise  adjoining  tenants  to  enter 
on  and  out  turf  on  the  holding  of  another  tenant 
of  the  Board  without  his  consent.  Such 
authority  must  be  given  by  the  Board  itself  in 
writing,  and  under  strict  regulations  as  to  the 
manner  of  such  cutting.  Congested  Districts 
Board  v.  Oavaghan 

FitzGibbon,  L.J..  38  T.  L.  T.  R.  228 

4. Exercise  of  rlglit  of — Licence.]  Where 

people  have  a  right  of  turbary  they  cannot  do 
as  they  Uke  on  the  bog ;  they  must  out  in  a 
reasonable  manner,  and  cannot  cut  down  to  the 
very  clay,  for  there  must  be  an  authority  to 
say  when  a  bog  is  cut  out.  They  can  cut  only 
by  licence,  and  if  they  change  their  locaUty 
(cutting  for  years  elsewhere)  it  goes  to  prove 
they  have  got  a  new  licence  to  cut  turf.  Daly  v. 
Qillman  Co.  Ct.,  31  I.  L.  T.  429 

5. Extent  of  n%\A— Right  of  owner  in 

See — Reclamation  of  land — Cutting  away  of  tog.] 
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A  person  who  has  a  right  of  turbary  on  the  land 
of  another  is  entitled  to  continue  to  out  turf  so 
long  as  he  does  not  render  the  land  incapable  of 
such  reclamation  as,  according  to  its  nature,  it  is 
capable  of.  The  owner  of  the  land  is  entitled  to 
stop  the  cutting  of  turf  when  the  stage  has 
arrived  when  any  further  exercise  of  the  right 
would,  from  the  point  of  view  of  the  owner  of  the 
turbary,  be  very  expensive  and  would  yield 
inferior  results,  and  would,  from  the  point  of 
view  of  the  owner  in  fee,  render  the  land  useless 
for  reclamation  purposes.  Walsh  v.  Johnston 
Co.  Ct.,  47  I.  L.  T.  231 

6. Land   Purchase  Acts  —  Purchase  of 

estate  by  Land  Commission  —  Estate  Commis- 
sioners— Sale  of  holding  to  tenant — Bights  of 
adjoining  tenants — Privilege — Regulations  as  to 
turbary — Land  Law  {Ireland)  Act,  1896,  s.  34 — 
Irish  Land  Act,  1903,  s.  21.1  The  Land  Com- 
mission purchased  under  section  6  of  the  Irish 
Land  Act,  1903,  an  estate,  on  which  A.  was 
occupying  tenant  of  a  holding  comprising  a 
quantity  of  turf  within  its  ambit.  Prior  to  the 
sale  to  the  Land  Commission  it  was  the  custom 
for  the  landlord  to  supply  other  tenants  on  the 
estate  with  "  bog-tickets  "  authorising  them  to 
cut  and  take  turf  upon  A.'s  holding  ;  but,  save 
as  to  this,  no  easement,  right,  or  privilege  was 
exercised  by  anyone  in  relation  to  the  said  turf. 
A.  subsequently  purchased  the  fee-simple  of  his 
holding  from  the  Land  Commission  under  the 
Act,  and  his  undertaking  to  purchase  was  duly 
fiated  by  the  Land  Commission  without  reserva- 
tion express  or  implied,  of  any  turbary  rights  : — 
Held,  by  the  Court  of  Appeal  (reversing  the 
decision  of  Wylie,  J.),  that  section  21  of  the  Irish 
Land  Act,  1903,  did  not,  under  these  circum- 
stances, empower  the  Land  Commission  to  make 
regulations  authorising  the  cutting  or  taking  of 
turf  upon  A.  s  holding  by  other  occupiers  of 
land  in  the  neighbourhood  of  the  holding,  for 
whose  requirements  such  turf  appeared  to  the 
Land  Commission  to  be  necessary.  Semble,  the 
cutting  or  taking  of  turf  by  one  tenant  upon 
the  holding  of  another,  under  the  authority  of 
a  "  bog-ticket "  given  him  by  his  landlord  for 
that  purpose,  is  not  such  a  "  privilege  .  .  . 
enjoyed  .  .  .  by  permission  of  the  landlord  " 
as  is  contemplated  by  section  34  of  the  Act  of 
1896.     In  re  King-Harman' s  Estate 

App.,  [1908]  1 1.  R.  202  ;  41 1.  L,  T.  R.  212 

7. Preservation    of  —  Fee-farm     grant.] 

A  fee-farm  grant  of  lands  excepted  and 
reserved  to  the  grantor,  his  heirs  and  assigns,  all 
"  bogs,  turf  mosses  turbaries,  save  so  much  as  is 
sufficient  for  consumption  and  shall  be  used  on 
the  premises."  It  also  provided  for  a  right  of 
re-entry  for  the  grantor,  or  those  authorised  by 
him,  to  dig  and  carry  away  bog  timber,  &c.,  and 
turf,  in  and  from  the  said  lands.  The  tenants 
of  the  lands  held  under  the  grantee  of  the  fee- 
farm  grant,  and  purchased  their  holdings  under 
the  Land  Purchase  Acts.  Portion  of  the  lands 
was  turf  moss  or  bog,  with  no  dwellings  on  it : — 
Held,  that  the  tenant-purchasers  had  a  right  to 
out  turf  for  consumption,  and  to  a  suffieiency  of 
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supply  of  turf  on  the  soil,  which  was  the  freehold 
of  the  grantor,  but  that  they  had  no  right  to 
exclude  the  licensed  assign  of  plaintiff  from 
cutting  turf,  as  their  own  rights  of  cutting  had 
not  been  interfered  with.  HeM  also,  that  the 
meaning  of  a  sufficiency  of  supply  did  not  mean 
that  the  supply  was  to  be  one  which  would  last 
as  long  as  the  fee-farm  grant — that  is,  for  ever. 
Shaftesbury  v.  Doherty 

M.  R.,  4  N.  I.  J.  B.  220 

8. Renewable  leaseholds — Fee-farm  con- 
version grant — Appurtenances — Bight  to  reason- 
able firing.]  When  a  fee-farm  grant  succeeds  a 
series  of  renewable  leases  it  supersedes  them  for 
all  purposes,  and  the  rights  of  the  parties  are 
thenceforth  regulated  by  it  alone.  A  head  land- 
lord demised  by  an  original  renewable  lease  to 
his  middleman  a  reasonable  quantity  of  turf 
for  the  yearly  firing  of  the  tenant  and  his  under- 
tenants off  the  demised  land,  and  by  divers 
renewals  covenanted  to  lay  off  and  appropriate 
such  turf,  but  in  a-  fee-farm  conversion  grant 
returned  to  the  wording  of  the  original  lease. 
The  sub-tenants  of  the  middleman  bad  bought 
out  under  the  Ashboiirne  Act : — Held,  that  the 
landlord  was  entitled  to  move  the  tenants  to  new 
bog  before  the  old  bog  was  wholly  exhausted 
so  long  as  he  acted  reasonably,  although  the 
tenants  had  occupied  the  same  turf -bank  for  a 
very  long  time.  Semble,  even  under  the  wording 
of  the  renewals  he  would  also  have  been  entitled 
to  do  so.     Caldwell  v.  Hazley  and  Nicholl 

Clr.  Cas.,  Cherry,  L.J.,  45  I.  L.  T.  R.  137 
9. Right  of  turbary  —  Paring  the  sur- 
face of  peat-land — Scraw-turf — Deep  bog-turf — 
"  Mountain."]  A  lease  for  lives  renewable  for 
ever,  dated  1741,  from  the  Corporation  of  C, 
reserved  to  the  tenants  of  all  corporation  lands 
certain  rights  of  grazing  over  the  neighbouring 
mountain  of  C,  and  the  right  to  cut  five  slanes 
of  turf  on  the  mountain.  The  lease  allowed  the 
lessee  to  enclose  the  pasture  lands  for  garden, 
corn,  or  meadowing,  but  not  the  lands  subject 
to  the  right  of  turbary.  The  tenants  having,  ex- 
hausted the  deep  bog-turf,  of  which  there  had 
been  a  considerable  quantity  on  the  mountain, 
claimed  the  right  to  pare  "  scraw  "  turf  off  the 
surface  of  the  mountain.  The  whole  surface  of 
the  mountain  was  of  a  peaty  character,  and  the 
top  sod  was  everywhere  capable  of  being  pared 
off  and  used  as  fuel : — Held,  by  Barton,  J.,  that, 
upon  the  true  construction  of  the  lease,  turf 
meant  bog-turf,  not  scraw-turf,  and  that  the 
right  of  turbary  extended  to  any  portion  of  the 
bog  on  the  mountain  fitted  for  digging  turf, 
but  not  to  the  general  surface  of  the  mountain, 
although  the  surface  might  be  capable  of  being 
used  as  fuel.  In  several  sub-leases  of  reclaimed 
arable  land,  and  uncultivated  mountain-land, 
rights  of  turbary  had  been  given  to  sub-tenants 
over  "  the  said  mountain."  This  referred  back 
to  the  demise  of  the  "  mountain  "  as  "  now  and 
for  some  time  past  in  the  lessee's  possession." 
Held,  that  the  word"  mountain  "  in  this  context 
did  not  refer  to  the  whole  "  mountain  of  C," 
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but  referred  to  the  quality  of  the  land,  meaning 
the  uncultivated  mountain-land  of  which  the 
Sub-lessee  had  been  in  possession  as  distinguished 
from  his  reclaimed  arable  land.  Kildare  v.  Fisher 
(1  Str.  71)  applied.  Decision  of  Barton,  J., 
affirmed  by  the  Court  of  Appeal.  Jameson  v. 
Fahey  Barton,  J.,  App.,  [1907]  1 1.  R.  411,  421 
10. Bight  of — Profit  a  prendre — Enjoy- 
ment as  of  right- — Presumption  of  lost  grant — 
Mistalce.']  Sub-tenants  of  lands  held  under  a 
lease  for  lives  renewable  for  ever  cut  turf  during 
a.  period  exceeding  sixty  years,  for  their  own 
use,  on  lands  of  the  lessor  not  included  in  the 
demised  premises,  which  comprised  bog  as  well 
as  arable  and  pasture.  They  believed  that  they 
had  a  right  to  do  this,  as  the  lease  contained 
words  giving  leave  to  out  turf  for  firing  on  the 
lands  of  the  lessor.  The  lease,  in  fact,  contained 
no  such  words,  but  a  lease  of  adjoining  lands, 
made  between  the  same  parties,  did  contain  such 
words.  The  cutting  was  permitted  by  the 
lessor,  as  his  agent  believed  that  the  right 
existed  under  the  lease.  An  injunction  was 
sought  to  restrain  the  tenants  from  cutting 
turf ; — Held,  that  a  lost  srant  should  be  pre- 
sumed. De  La  Warr  v.  Miles  (17  Cb.  D.  535) 
applied.     Dawson  v.  M'Groggan 

M.  R.,  App.,  [19031 1  I.  R.  92, 105 

11.  • Trespass — Damage  by  cattle  o/ owner 

of  the  soil  to  turf  of  owner  of  turbary  rights- 
Dominant  and  servient  tenement — Unreasonable 
user  of  natural  rights  by  owner  of  servient  tene- 
ment.'] An  action  for  trespass  will  He  for  damage, 
caused  by  the  cattle  of  the  owner  of  the  soil  and 
freehold  of  a  bog,  to  turf,  cut  and  spread  on  a 
plot  of  such  bog  (not  fenced  or  divided  from  the 
residue)  by  the  owner  of  other  lands  who  enjoys 
the  right  to  cut  and  save  turf  on  such  plot,  where 
such  cattle  are  depastured  by  the  owner  of  the 
soil  upon  the  bog  without  provision  by  him  for 
the  prevention  of  such  injury  by  his  cattle  to  the 
turf.  The  depasturage  of  cattle  by  the  owner 
of  the  soil  of  the  servient  tenement,  without 
such  provision  against  injury  to  the  turf  of  the 
dominant  tenant  so  situated,  is,  under  such 
circumstances,  a  user  by  such  owner  of  the  soil 
of  his  natural  rights  which  is  unreasonable  in 
relation  to  the  dominant  tenant  as  prejudicing 
the  value  of  the  incorporeal  hereditament  in  the 
nature  of  a  profit  a  prendre  enjoyed  by  the 
dominant  tenant,  by  endangering  the  saving  of 
the  turf.    Cronin  v.  Connor 

K.  B.,  [1913]  2  I.  R.  119  ;  47  I.  L.  T.  R.  15 
[1918]  1  I.  R.  265,  272 

See  Profit  a  Prendre. 

Action  for  cutting^ — Joinder  of  parties  and 

causes  of  action  37  I.  L.  T.  R.  69  ; 

3  N.  I.  J.  R.  57 

See  Practice — Parties.    10. 

Exception  and  reservation  of  turbary 

40  I.  L.  T.  R.  20,  and  footnote 

See  Deed— Construction.    9. 


TDRBABT — continued. 

May    be    a   separate   rateable    heredita- 
ment— Valuation  and  rating  of  S" 
[1916]  2  I.  R.  619  ;  50  I.  L.  T.  R.  230 
See  Poor  Rate— Procedure.    6. 

Permissive  custom  to  cut — Purchase  by 

tenant  —  Absence     of     reference     to 
custom  in  vesting  order 

35  I.  L.  T.  R.  196 
See   Land    Purchase    Acts — Pre-existing 
Privilege.    3. 

Privilege  of  turbary  incorporated  in  fair 

rent  order — Purchase  by  tenant  under 
Land  Purchase  Acts    31  I.  L.  T.  B.  75 
See   Land    Purchase    Acts — Pre-existing 
Privilege.    2. 

Rights  of  turbary  of  landlord  and  other 

tenants  over  holding— What  included 
in  right  of  turbary    33  I.  L.  T.  R.  147 
See  Land  Law   Acts— Statutory   Condi- 
tions.   8. 

TURBARY   REGULATIONS. 

— —  Estates    Commissioners'    jurisdiction    to 

make  [1916]  1  I.  R.  180, 185  ; 

50  I.  L.  T.  B.  117 

See  Land  Purchase  Acts — Turbary  Begula^ 

tions. 

Power  of  Land  Commission  to  make 

43  I.  L.  T.  B.  231 
See  Land  Purchase  Acts— Vesting  Order. 
2. 

lURBARY   RIGHTS. 

[1916]  1 1.  R.  62, 180, 185 

See  Land  Purchase  Acts — Bonus.    39. 

Land  Purchase  Acts— Turbary  Regu- 
lations. 

TURF. 

See  Cases  under  Turbary. 

TURNTABLE— Infant    trespasser  —  Negbgence 

—Railway     company  —  Evidence     of 

negligence 

[1908]  2 1.  R.  242, 270  ;  41 1.  L.  T.  R.  157  ; 

[1909]  2  I.  R.  499  ;  43  I.  L.  T.  B.  75 

See  Negligence.    47. 

TWO    ESTATES— Summons  for  administratioa 
of  34  I.  L.  T.  B.  140 

See  Executor — Actions.    23. 

TWO     TESTAMENTARY     INSTRUMENTS 

Whether  consistent — Probate 

[1909]  2  I.  R.  521 
See    Probate  (and  Administration.)— Re- 
vocation of  Will.    3. 

TYPHOID     FEVER— Workmen's     Compensa- 
tion — Accident  [1914]  2  I.  R.  233  • 

48  I.  L.  T.  R.  110 
See  Workmen's  Compensation.    58. 
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UBERRIMA  FIDES— Necessity  for   on  ex  pane 
application  [1913]  2  I.  R.  188 

See  Probate  (and  Administration) — Prac- 
tice.   60. 
{And  see  Udwell  v.  De  Einzy      29  I.  L.  T.  286.] 

UI5TER  PLANTATION. 

London  companies — Irish  society — Length  of 
time— Trust  for  the  promotion  of  a  par- 
ticular religioTis  belief — Objects  and  results  of  the 
plantation.]  Tlie  Loudon  companies,  to  whom 
extensive  tracts  of  land  in  County  Londonderry 
were  granted  by  the  Irish  Society  at  the  time  of 
the  plantation  of  that  county — namely,  in  1613, 
and  again  in  1662  (which  lands  the  companies 
were  licensed  in  1615  to  hold  in  mortmain) — 
took  the  said  lands  beneficially  and  unaffected 
by  any  trust,  public  or  private,  but  subject  to 
the  carrying  out  of  certain  duties  connected  with 
the  Plantation,  which  subsequently  were  per- 
formed by  them.  There  is  no  ground  for  "  pre- 
suming a  trust  for  the  perpetual  dry-nursing  of 
the  inhabitants  of  County  Londonderry." 
Although  the  doctrine  as  to  trusts  has  received 
great  development  since  the  reign  of  James  I., 
it  was  even  at  the  time  fairly  established  as  a 
part  of  the  equitable  jurisdiction  of  Chancery. 
There  is  nothing  illegal  in  a  trust  for  the  pro- 
motion of  Protestantism  and  the  discouraae- 
ment  of  other  beliefs  any  more  than  there  would 
be  in  a  trust  for  the  promotion  of  Roman 
Catholicism.  Skinners  Go.  v.  Irish  Society 
(12  CI.  &  F.  457  ;  7  Beav.  604;  1  My.  &  Cr. 
162),  which  settled  the  question  of  the  trusts 
affecting  the  Irish  Society  as  embodied  in  the 
charters  relating  to  the  city  of  Londonderry  and 
the  town  of  Coleraine,  was  discussed.  The 
Attorney-Oeneral {Johnston)  v.  Irish  Society  and 
others  Ch.  Div.,  47  I.  L.  T.  R.  123 

ULSTER  CUSTOM. 

See  Landlord  and  Tenant — Ulster  Custom. 

■  Buildings  not  suitable  to  holding — Fair 

rent  30  I.  L.  T.  R.  87 

See  Land  Law  Acts — Fair  Rent.    24. 

ULTRA  VIRES. 

—  By-law— Trawling  [1902]  2  I.  R.  1  ; 

35  I.  L.  T.  R,  165 ;  1  N.  I.  J.  R.  213 
See  Fisheries  Acts.    1. 

By-law  [1905]  2  I.  R.  47  ; 

39  I.  L.  T.  R.  61  ;  5  N.  I.  J,  R.  33 
<See  By-law.    2. 

By-law  [1909]  2  I.  R.  718 

See  By-law.    1. 

Agreement  that  director  of  company  need 

not   account   for   moneys   received — 
Right  of  action  by  shareholder 

[1915]  1 1.  R.  237,  249 
See  Company — Action  for  Account. 


ULTRA  VIRES— continued. 

•  Cemetery  committee — By-law 

[18971  2  I.  R.  157 
See  Poor  Rate — Exemption.    2. 

■  Company  purchasing  its  own  shares 

[1913]  1  I.  R.  352 
See  Company — Winding-up.    10. 
Contract  for  payment  of  interest — Town- 
ship Commissioners      31  I.  L.  T.  380 
See  Municipal  Corporation — Contracts. 
— —  Disposition  of  superfluous  lands  by  cor- 
poration [1898]  1 1.  R.  200 
See  Municipal  Corporation — Property. 

Harbour  Commissioners — By-law 

[1894]  2  I.  R.  384 
See  Harbour.    1. 

Industrial  and  provident  society 

[19101 1 1.  R.  69 
See  Industrial  and  Provident  Society.    5. 
—  Labourers  Order,  1906,  r.  60  (1) 

[1909]  2  I.  R.  379  ;  43  I.  L.  T.  R.  79 
Sep  Labourers  (Ireland)  Acts.    4. 

Limited    company — Borrowing    powers — 

Subrogation  [1895]  1 1.  R.  533 

See  Company — Borrowing  Powers.    3. 

•  Old    Age    Pension    Regulation    enabling 

appointing    council    at    any    time    to 
remove  member  of  committee 
[1913]  2  I.  R.  55  ;  46  I.  L.  T.  R.  224,  277 
See  Old  Age  Pension.    2. 

Qualifying    examination — Town    clerk — ■ 

Resolution  of  urban  council 

46  I.  L.  T.  R.  279 
See  Local  Government — Election.    17. 

Regulations,  Pharmacy  Acts 

[1896]  2  I.  R.  368 
Sei  Pharmacy  Acts.    1. 

Regulations  under  Pharmacy  Acts 

[1399]  2  I.  R.  132 
See  Pharmacy  Acts.    2. 
^ —  Resolution  of  Urban  District  Council  pre- 
scribing   examination   for    candidates 
for  future  appointments 
[1913]  2  I.  R.  59  ;   46  I.  L.  T.  R.  279 
See  Local  Government — Election.    18. 
— —  Rules  of  Court- Ordnr  LXV.,  r.  90 

[1897]  2  I.  R.  455,  459  ;  31 1.  L.  T.  R.  73 
See  Sheriff.    21. 

■ Ship— Factory  and  Workshop  Act,  1901 — 

Regulations  of  Secretary  of  State 

[1916]  2  I.  R.  201,  200,  241,  622 
See  Ship — Factory. 

47  I.  L.  T.  R.  277 

See  Friendly  Society.    5. 

■  Statutory  rules — National  school  teacher 

.  [1900]  2 1.  R.  513 

See  National  School  Teacher.    1. 
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UNCERTAINTY. 

■  Award — Sending  back 

[1910]  2  I.  R.  285  ;  44  1.  L,  T.  R.  123 
See  Arbitration — Award.    S. 

Bequest  for  "  Masses  and  other  charitable 

purposes  "  1  N.  I.  J.  R.  176 
See  Charity— Gift  to.    22. 
Will — ^Nieces    and    nephews — Misdescrip- 
tion [1908]  1  I.  R.  155 
See  Will— Uncertainty.    3. 

■  Gift  to  charity  subject  to  prior  gift  which 

failed  [1917]  1  I.  R.  183 

iSee  Charity,  Gift  to.    39. 

UNCONSCIONABLE     BARGAIN— Reversionary 
interest  [1896]  1  I.  R.  442,  473 

<See  Mortgage  (General).    53. 

UNCONSCIONABLE  TRANSACTION. 

■ Excessive  rate  of  interest — ^Default  clause 

[1905]  2  I.  R.  134 
See  Money  Lender.    3. 

39  I.  L.  T.  R.  241 

See  Practice— Judgment.    1.5. 

Deed  obtained  by — Action  to  set  aside 

5  N.I.  J.  R.  270  ;  40  I.  L.  T.  R.  129 
/See- Practice— Transfer  of  Action.    18 

UNDEMESNIN6. 

See  Land  Law  Acts — Character  of  Hold- 
ing.   44,  46,  48.  49. 

UNDERTAKING. 

By     licence     holder. —  Breach    of    good 

character 
[1903]  2  I.  R.  429,  440  ;  37  I.  L.  T.  R.  69  ; 
3  N.  I.  J.  R.  130 
See    Licensing    Acts— Licensing    Certifi- 
cate.   53. 
— —  To  use  licence  in  restricted  manner 

[1900]  2  I.  R.  492 
See    Licensing    Acts — Licensing    Certifi- 
cate.   45. 

UNDERTAKING  LANDLORD— 2  &  3  Wm.  IV.. 
0.  119  s.  17 

[1912]  1 1.  R.  298  ;  46  I.  L.  T.  R.  167 
See  Tithe  Rentcharge.    9. 

UNDERWRITING— Omission  from   prospectus 

[1900]  2  I.  R.  1 
See  Company— Misrepresentation.    1. 

UNDEVELOPED  LAND  DUTY 

[1916]  2  I.  R.  175 
See  Revenue— Undeveloped  Land  Duty. 

UNDIVIDED  SHARE— Tenancy-"  Holding  " 
29  I.  L.  T.  R.  88  ;  [1896]  2  I.  R.  603 
See  Land  Law  Acts — Redemption  of  Rent 
Act,  1891.    20. 

UNDUE  INFLUENCE 

1.  —  Mortgage — Fraud — Undue  influence — 
Duress — Independent  advice.]  The  defendants 
{B.  ^.,  her  daughter  E.  A.,  and  her  two  sons, 
M.  A.  and  T.  A.)  were  in  possession  of  a  farm  as 


UNDUE  INFLUENCE— co««m«e(f. 
next-of-kin  of  deceased  husband  of  S.  A. 
B.  A.,  being  indebted  to  the  plaintifE,  at  his 
request  executed  a  mortgage  of  the  farm  to  him. 
The  plaintiff  then  induced  the  other  three  defen- 
dants, all  of  whom  were  aged  in  or  abomt  thirty 
years,  to  join  in  the  mortgage  for  the  purpose  of 
bringing  their  interests  in  the  farm  into  the 
security.  They  were  not  advised  independently, 
and  evidence  was  given  to  show  that  they  were 
uneducated  persons  and  ignorant  of  their  rights 
in  respect  of  the  farm  and  of  the  efiect  of  the 
mortgage: — Held,  that  notwithstanding  their 
ages  the  mortgage  should  be  set  aside  as  against 
the  three  defendants,  E.  A.,  M.  A.,  and  T.  A. 
AJiearn  v.  Ahearn.      Barton,  J.,  45  I.  L.  T.  R.  28 

2, ■  Mortgage  —    Unfair    transaction— 

Setting  aside.]  Beneficiaries  under  a  settlement 
were  induced  by  relatives,  by  whom  they  had 
been  brought  up,  to  sign  promissory  notes  given 
by  the  relatives  to  a  creditor,  and  under  pressure 
of  legal  proceedings  to  assign  their  interest 
in  the  settled  lands,  which  were  in  the  possession 
of  the  relatives,  to  enable  them  to  mortgage  the 
lands  to  the  creditor.  The  beneficiaries  were 
only  just  of  age,  ignorant  of  their  rights,  and 
without  any  effective  legal  advice  : — Held,  that 
the  transaction  was  procured  by  undue  influence, 
and  was  unfair,  and  that  the  assignment  and 
mortgage  should  be  set  aside.  O'Connor  v.  Foky 
M.  R.,  [1905]  1  I.  R.  1 

3. Mother  and  daughter — Attainment  of 

age  by  latter — Dealing  with  daughter's  property — 
Parental  control — Absence  of  professional  advice.] 
M.  died  intestate,  being  possessed  of  real  estate 
and  personalty,  including  leasehold  lands, 
leaving  a  widow  and  one  daughter  under  age. 
The  widow  took  out  administration,  and 
deposited  the  lease  of  the  leaseholds  with  a 
bank  as  security  for  an  overdraft  and  for  money 
advanced  on  bills.  The  bank  had  full  know- 
ledge of  the  insolvent  condition  of  the  widow's 
affairs  and  of  the  daughter's  age  and  circum- 
stances. A  few  days  before  the  daughter  came 
of  age  the  bank,  deeming  the  security  insuffi- 
cient, applied  peremptorily  to  the  mother  for 
payment.  At  an  interview  with  the  managing 
director,  shortly  after  the  daughter  came  of  age, 
the  mother  offered  to  secure  payment  of  the 
overdraft  by  a  joint  promissory  note  of  herself 
and  her  daughter.  The  daughter,  who  was 
present,  being  asked  to  join,  expressed  her 
wilUngness  by  saying  "  Yes."  Some  time  after- 
wards the  bank  again  pressed  the  mother  for 
payment,  but  consented  to  allow  a  short  exten- 
sion of  the  time  for  payment  if  the  mother  and 
daughter  signed  a  joint  promissory  note,  payable 
on  demand,  for  the  entire  debt.  Two  promis- 
sory notes  for  the  amount  were  prepared  by  the 
bank,  and  signed  by  the  mother  and  daughter. 
The  local  manager  stated  in  evidence  that  on 
the  occasion  of  the  signing  of  the  notes  he 
explained  to  the  daughter  that  she  would  be 
liable  for  the  whole  amount,  and  that,  in  the 
event  of  the  failure  to  pay  the  debt  on  the 
part  of  her  mother,  the  bank  would  look  to  her; 
and  that  the  daughter  replied  that  she  under- 
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stood  all  that.  She  had  not,  on  this  or  any  other 
occasion,  independent  professional  advice.  The 
bank  recovered  judgment  against  the  daughter, 
and  registered  it  as  a  judgment  mortgage  upon 
her  lands : — Held,  that  the  judgment  should  be 
declared  void  as  against  the  daughter. 
M'Machin  v.  Hibernian  Banh 
Barton,  J.,  [1905]  1 1.  R.  296;  39 1  L.  T.  R.  133; 
5  N.  I.  J.  R.  260 

UNFITNESS — Applicant  for  publican's  Kcence — 
Justices  acting  on  their  own  knowledge 
[1902]  2  I.  R.  142  ;  34  I.  L.  T.  R.  186  ; 
1  N.  I.  J.  R.  20 
See    Licensing    Acts — Licensing    Certifi- 
cate.   46. 

UNION  CHARGES. 

— —  Apportionment — Revaluation 

[1910]  2  I.  R,  534 
See  Revaluation. 
Apportionment  —  Revaluation  —  Lia- 
bility of  contributory  bodies 

[1912]  1 1.  R.  104, 120 
See  Local  Government — Rates.    26. 

UNITARIANS  —  Whether    included    in   term 

"  Dissenting    Protestants"- — Religious 

doctrines — ^Usage  for  twenty-five  years 

[19141 1  I.  R.  271 

See  Charity,  Gift  to.    31. 

UNIT   OF   VALUATION— Different      premises 

held  under  different  leases  converted 

into  one  building  [1902]  2  I.  R.275,294; 

35  I.  L.  T.  R.  235,  237  ;   2  N.  I.  J.  R.  15 

See  Poor  Rate — Procedure.    13. 

UNITY  OF  POSSESSION  —  Subdivided  hold- 
ing— ^Land  Law  (Ireland)  Act.  1896, 
s.  5  (3)  [1899]  2  I.  R.  81,  88  ; 

33  I.  L.  T.  R.  3 
See  Land  Law  Acts — Conjunct  Tenants.  4. 

UNITY  OF  TITLE— Lease  and  reversion— Re- 
newal fines — Fee-farm  grant 

[1906]  1  I.  R.  159 
See  Renewable  Leasehold  Conversion  Act. 

7. 

UNIVERSITY. 

■  Alteration  in  charter-^Majority  of  Corpora- 
tion [1910]  1  I.  R.  370 
See  Charter. 

Buildings — Exemption  from  rates 

[1912]  2  I.  R.  328 
Sec  Poor  Rates — Exemption.    15. 

UNLAWFUL  ASSEMBLY. 

Consequential  damage    52  I.  L.  T.  R.  103 

See  Malicious  Injury.    91. 

Evidence  of  35  I.  L.  T.  R.  104 

See  Malicious  Injury.    10. 

— ■ —  Inclusion  of  other  charges  in  summons 

2  N.  I.  J.  R.  138 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   131. 


UNLAWFUL  ASSEMBLY— cojiJMiMed. 

■  Malicious  injury  done  by  34 1.  L.  T.  R.  164 

See  Malicious  Injury.    90. 
Sureties   for   good   behaviour — Imprison- 
ment in  default  2  N.  I.  J.  R.  132 
See    Justices— Jurisdiction    (Petty    Ses- 
sions).   125. 

UNLAWFUL  GAMING  [1914]  2  I.  R.  261; 

48  I.  L.  T.  R.  105 

(See  Gaming  and  Wagering.    11. 

UNLIQUIDATED    DEMAND— Striking      out- 
Motion  for  final  judgment 

28  I.  L.  T.  R.  124 
8'ee  Practice — Judgment.    58. 

UNOCCUPIED  PREMISES— Grand  Jury  cess- 
Liability  of  owner  in  fee — ^Arrears  re- 
coverable 1894]  1  I.  R.  48 
See  Grand  Jury — Cess.    10. 

UNQUALIFIED — Person  acting  as  solicitor 
See  Solicitor — Unqualified. 

UNREASONABLE  DELAY— Railway  company 
— Wilful  misconduct — Onus   of  proof 
[1901]  2  I.  R,  13 
See  Carrier.    6, 

UNREASONABLE  DISTURBANCE 

45  I.  L.  T.  R.  225,  265 
-See  Town  Tenants  Act,  1906.    45. 

UNREASONABLENESS. 

By-law  [1909]  2  I.  R.  718 

See  By-law.    1. 
— ■ — ■  Rule  of  Industrial  Society 

[1912]  2  I.  B.  586  ;  46  I.  L.  T.  R.  249 

See  Contract.    28. 

UNREASONABLE     PROPOSAL  —  Arranging 
debtor  [1901]  2  I.  R.  51 

See  Bankruptcy — Arrangement.    29. 

UNREGISTERED  COMPANY. 

Winding-up — Jurisdiction 

[1907]  1  I.  R.  98;  41  I.  L.  T.  R.  9 

■    See  Company — Winding-up.    19. 

Winding-up  [1909]  1  I.  R.  49  ; 

43  I.  L.  T.  R.  24 
See  Company — Winding-up.    20. 

UNREGISTERED  RULES— Industrial  and  pro- 
vident society  [1910]  1  I.  R.  69 
See  Industrial  and  Provident  Society.    5. 

UNSATISFACTORY  ANSWERING 

[1916]  2  I.  R.  583 ; 
[1917]  2  I.  R.  28  ;  51  I,  L,  T,  R.  1 
—    See  Bankruptcy — Examination  of  Witness. 
1.2. 

UNSOUND  FOOD— Condemnation  and  de- 
struction— Award  of  compensation — 
Ambiguity  [1910]  2 1.  R.  285  ; 

44  I.  L.  T.  R.  312 
See  Arbitration — Award.    8. 
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UNTENANTED  LANDS— Sale  of 

47  I.  L.  T.  R.  94 

See  Land  Purchase  Acts — Advance.    32. 

Creation  of  tenancies  for  the  purposes  of 

sale  [1905]  1  L  R.  363  ; 

39  I.  L.  T.  R.  70  ;  5  N.  I.  J.  R.  136 
See  Land  Purchase  Acts — Advance.    31. 
' Sales   and  lettings  of  by   Estates   Com- 
missioners 39  I.  L.  T.  R.  262 
See    Land    Purchase    Acts — Untenanted 
Lands.    1. 

Wholly    untenanted    lands  —  Power     of 

Estates  Commissioners  to  purchase. 
ri906]  1  I.  R.  186,  193  ;  40  I.L.  T.  R.  6 
See    Land    Purchase    Acts — ^Untenanted 
Lands.    2. 

43  I,  L.  T.  R.  13 

See      Land      Purchase      Acts— Evicted 

Tenant.    3. 

URBAN  COUNCIL. 

Consent — Signature — Seal  of  council 

1  N.  I.  J.  R.  162 
>See  Practice — Consent.    3. 

Resolution — ^Resolution  to  rescind — Res- 
cission invalid  46  I.  L.  T.  R.  279 
See  Local  Government — Election.    17. 

URBAN  DISTRICT— Division  into  wards 

2  N.  I.  J.  R.  20 
See  Practice — Certiorari.    21. 

URBAN  DISTRICT  COUNCIL, 

Appointment   of  Town   Clerk — Right   to 

prescribe   q^ualitying   examination  for 
candidates  [1913]  2  I.  R.  59  ; 

46  I,  L.  T.  R.  279 
See  Local  Government — Election.    18. 

• Compensation  for  loss  of  office 

[1901]  2  I.  R.  28  ;  34  I.  L.  T.  R.  102 

See  Local  Government — Existing  OfScer. 

14. 

— —  Disqualification  of  councillor — Penalty — 

Prosecutor  [1901]  2  I.  R.  39  ; 

34  I.  L.  T.  R.  34 

See  Local  Government — Disqualification. 

17. 

[1905]  2 1.  R.  590  ;  5  N.  I.  J.  R.  230,  291 

See  Local  Government — Disqualification. 
13. 

Breaking  up  road — Consent 

[1906]  2  I.  R.  487 
See  Local  Government — Roads.    2. 

Pljblic  Health  Acts — Drain  or  sewer 

[1913]  2  I.  R.  126 
See  Public  Health  Acts.    40. 

■ ■  Rates — Lands  used  as  railway 

[1913]  2 1.  R.  142, 171  ;  46 1.  L.  T.  R.  259  ; 

47  I.  L.  T.  R.  1 
See  Local  Government — Rates.    20. 

URBAN  HOLDING— Extension  of  municipal 
boundary — Second  appUcation  to  fix 
fair  rent  [1897]  2 1.  R.  352; 

31  I.  L.  T.  R.  57 
Set  Land  Law  Acts— Character  of  Hold- 
ing.   119. 


URBAN    IMPROVEMENT    RATE— ObUgation 
affecting  lands 

[1917]  2  I.  R.  614,  617 
See  Practice— Service.    13. 


URBAN  SANITARY  AUTHORITY. 

[1913]  1  I.  R.  238 
See  Water  Rate. 

Duty  as  to  removal  of  mud  from  roads 

28  I.  L.  T.  B.  80 
See  Local  Government— Roads.   13. 


URBAN    SANITARY    DISTRICT— LiabiUty    of 
ratepayers  for  malicious  injury  claim 
30  I.  L.  T.  R.  12 
See  Malicious  Injury.    92. 

USE — Resulting — Recovery  by  tenant-in-tail 
[1900]  1 1.  R.  178. 192 
See  Settlement— Construction.    39. 

USE  UPON  USE— Rentcharge 

[1907]  1 1.  R.  166, 176  ;  41 1.  L.  T.  R.  24 
See  Annuity.    6. 

USE     AND     OCCUPATION— Action    for,    not 

sustainable^ — Void    lease    by    judicial 

tenant  [1897]  2 1.  R.  591  ; 

30  I.  L.  T.  R.  102 

See  Land  Law  Acts — Sub-letting.    7. 

USER. 

Acts  of  ownership^ — Foreshore — Patent — 

Weight  of  evidence 
[1905]  1  I.  R.  483,  509  ;   [1907]  1  I.  R.  481 
See  Seashore.    2. 

Evidence — Several     fishery — Sale,     Land 

Judges'  Court  [1896]  1 1.  R.  274 

See  Fishery.    6. 

Fishing   by  public — Prescription- — Inland 

non-tidal  lake  [1912]  1  L  R.  61 

See  Fishery.    5. 

Grant  from  the  Crown — Evidence 

[1897]  1 1.  R.  140 
jSee  Fishery.    10. 

Land  [1901]  1  I.  R.  1 

See  Limitations,  Statute  of — Realty.    13. 

Level  crossing  [1897]  1 1.  R.  587,602 

See  Railway— Level  Crossing.    2. 

Of    premises    for    betting — Bet    on    one 

occasion  only  [1908]  2  I.  R.  411 

See  Gaming  and  Wagering.    4. 

Presumption  of  legal  origin — Drain — Duty 

to  scour 
[1910]  2  I.  R.  544  ;  44 1.  L.  T.  R.  146 
See  Local  Government^Roads.    49. 
——  PubliC' — Several  fishery^ — Prescription 

[1908]  1  I.  R.  358 ;  [1909]  1  I,  R.  237; 
[1912]  1  L  R,  61 
See  'Fishery.    9. 

Reasonable — Street         [1903]  2  I.  R.  82  ; 

36  L  L.  T.  R.  21  ;  2  N.  I.  J.  R.  44 
jSee  Highway.    14. 
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USER — continued. 

■  Statute  of  Limitations 

ri897]  1  r.  R.  307,  315  ;  31 1.  L.  T.  131 
See    Lands    Clauses    Acts — Compulsory 
Powers.    9. 

■  Tenants  of  common  landlord 

[1898]  2  I.  R.  532  ;  [1900]  2  I.  R.  664 
See  Easement.    2. 

Town-park  [1907]  1 1.  R.  180,  363  ; 

41  I.  L.  T.  R.  33 
See  Land  Law  Acts— Character  of  Hold- 
ing.   95,  120. 


USURY— Interest — Fraudulent  concealment  oi 
lender  and  borrower 
35  I.  L.  T.  R.  346  ;  2  N.  I.  J.  R.  61 
See  Contract.    17. 

USUAL  CLAUSES  IN  SETTLEMENT 

[1913]  1 1.  R,  343 
See  Settlement— Construction.    27. 


UTILITY— Invention 
See  Patent.    5. 


[1894]  1  I.  R.  417 
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VACANT   POSSESSION. 

Ejectment  for  non-payment  of  rent — No 

personal  representative  of  deceased 
tenant — Description  of  defendants  in 
■writ  of  summons — Service 

ri913]  2  I.  R.  485 

See  Landlord   and   Tenant — Action   for 

Recovery  of  Land.    33. 

—  Service  of  writ  40  I.  L.  T.  R.  239 

See  Landlord   and   Tenant — Action   for 

Recovery  of  Land.    31. 

VACANT  PREMISES— Time  of  striking  rats 

3  N.  I.  J.  R.  249 
See  Poor  Rate— Occupation.    13. 

VACATION— Medical  officer 

[1900]  2  I.  R.  547  ;  34  I,  L.  T.  R.  124 
See  Local  Government — Medical  Officer, 
14. 

VACCINATION. 

1. Neglect  to  comply  with  Vaccination 

Acts  —  Second  prosecution  —  Magistrate — Juris- 
diction— 26  <fc  27  Vict.,  c.  52—42  <fc  43  Vict., 
c.  70.]  Where  a  person  has  been  convicted, 
under  section  8  of  the  Vaccination  Act,  1863 
(26  &  27  Vict.,  c.  52),  for  refusing  and  neglecting 
to  have  his  child  vaccinated,  and  after  conviction 
still  refuses  and  neglects  to  have  the  child 
vaccinated,  he  cannot,  in  respect  of  such  con- 
tinued refusal  and  neglect,  be  prosecuted  again 
Tinder  section  7  of  the  Vaccination  Act,  1879 
(42  &  43  Vict.,  0.  70).  The  Vaccination  Act, 
1879,  was  merely  an  amending  Act,  and  did  not 
create  a  new  substantive  offence,  independent 
and  distinct  from  that  created  by  section  8  of 
the  Vaccination  Act,  1863.  Section  9  of  the 
Vaccination  Act,  1879,  did  not  abolish  the 
registrar's  notice  provided  by  section  8  of  the 
Vaccination  Act,  1863,  but  merely  rendered  it 
unnecessary,  in  a  prosecution  for  neglect,  to 
prove  that  the  defendant  received  the  notice. 
Repeated  prosecutions  for  continued  neglect 
can  be  brought  by  the  sanitary  authority,  under 
the  Public  Health  (Ireland)  Act,  1878  (41  &  42 
Vict.,  c.  52,  s.  147).     R.  {Vint)  v.  Justices  of 


K.  B.,  [1904]  2  I.  R.  1  ;  37  I.  L.  T.  R.  112  ; 
3  N.  I.  J.  R.  199 

2, Neglect    by    guardians    to    enforce 

Acts — Duty  of  guardians — ■"  May  direct  pro- 
ceedings "—Mandatory  operation  of  words— 
Mandamus^Prosecutor — Powers  of  Local  Oovern- 
ment  Board — Statute— Construction — "  May  " 
read  "  shall " — Vaccination  amendment  (Ireland) 
Act,  1879  (42  <b  43  Vict,  t.  70), «.  10  ]  Section  10 
of  the  Vaccination  Amendment  (Ireland)  Act, 


VACCINATION— coreiinaed. 
1.879,  provides  that"  the  guardians  of  any  union 
in  Ireland  may  direct  proceedings  to  be  instituted^- 
for  the  purpose  of  enforcing  obedience  to  the 
provisions  of  the  Vaccination  (Ireland)  Acts: — 
Held,  that  this  provision  is  mandatory  in  its 
character,  and  imposes  a  duty  upon  the  guar- 
dians, which  can  be  enforced  by  mandamus,  to 
take  steps  to  put  into  operation  the  compulsory 
provisions  of  the  Vaccination  Acts  within  their 
district.  Held  also,  that  the  Vaccination  Acts 
and  the  Poor  Relief  Acts  are  so  closely  connected 
that  the  power  of  control  and  supervision  vested 
in  the  Local  Government  Board  over  guardians 
as  regards  their  duties  under  the  Poor  Law  Acts 
extends  to  their  duties  under  the  Vaccination 
Acts,  and  that  the  Local  Government  Board  is 
a  proper  relator  in  an  application  for  a  writ  of 
mandamus  commanding  the  guardians  to  enforce 
the  provisions  of  the  Vaccination  Acts.  B. 
{Local  Government  Board)  v  The  Guardians  of 
the  Poor  of  Letterkenny  Union 
K.  B.,  [1916]  2  I.  B.  18  ;  50  I,  L.  T  R.  20 
3.  — —  Neglect  to  comply  with  Vaccination 
Acts —  Definition  of  vaccination  —  Reasonable 
excuse — Continuing  offence — Costs — Expenses — 
42  db  43  Vict.,  c.  70.  ss.  3,  4,  7, 10—21  *  22  Vici., 
c.  64,  s.  5—31  &  32  Vict.,  c.  87,  s.  4—41  cfe  42 
Vict.,  c.  52,  ss.  147,  250.]  Vaccination  means 
the  putting  into  the  body  of  a  person  lymph 
that  has  been  derived  from  a  cow  or  other 
animal  of  the  cow  class.  The  Vaccination  Acts 
do  not  require  arm  to  arm  lymph  to  be  used 
in  the  operation.  Neglect  to  comply  with  the 
Vaccination  Acts,  by  having  a  child  vaccinated, 
is  a  continuing  offence,  and  may  be  the  subejct 
of  prosecution  two  years  after  the  birth  of  the 
child.  The  reasonable  excuse  in  section  7  of 
42  &  43  Vict.,  c.  70,  is  to  be  rendered  to  the 
tribunal  determining  the  complaint,  and  the 
time  within  which  it  may  be  rendered  is  inclusive 
of  the  hearing  of  the  summons.  A  summons, 
which  charged  that  the  defendant  "  had  not 
rendered  a  reasonable  excuse  for  his  neglect " 
was  amended  as  unduly  shortening  such  time. 
Section  10  of  42  &  43  Vict.,  ^.  70.  which  provides 
that  expenses  incurred  in  prosecutions  under 
the  Act  shall  be  borne  by  the  poor  rate,  does  not 
affect  the  awarding  of  costs  against  a  defendant. 
Guardians  of  the  Belfast  Union  v.  Walker 
K.  B.,  39  I.  L.  T.  R.  102  ;  5  N.  I.  J.  R.  137 

4. Neglect  to  comply  with  Vaccination 

Acts — "  Father  or  mother  " — Liability  of  mother.] 
Where  the  father  and  mother  of  a  child 
which  has  not  been  vaccinated  were  living 
together  during  the  peiiod  of  three  months  after 
the  birth  of  the  child  named  in  the  Vaccination 
Amendment  (Ireland)  Act,  1879,  s.  3,  the  father 
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VACCINATION— cowiratted. 
and  not  the  mother  is  the  proper  defendant  to 
a  summons  for  non-compliance  with  the  Act. 
The  Guardians  of  Belfast  Union  v.  Devine 

Rec.  Ct.,  50  I.  L.  T.  R.  128 

5. Re-vaccination — Operations  performed 

elsewhere  than  at  dispensary  districts  or  vaccina- 
tion stations — Bight  of  medical  officer  to  fees — 
Report  prescribed  by  Local  Government  Board 
Rules  of  1899—21  tfc  22  Vict,  c.  64,  ss.  1,  3— 
42  <fc  43  Vict.,  c.  70,  s.  6.]  The  medical  officer 
of  a  dispensary  district  is  under  no  obligation  to 
vaccinate  or  to  re-vaooinate  persons  elsewhere 
than  at  the  dispensary,  or  at  the  vaccination 
stations  (if  any)  appointed  under  the  provisions 
of  21  &  22  Vict.,  c.  64,  and  he  cannot  recover 
fees  from  the  guardians  of  the  union  for  vaccina- 
tion or  re-vaccination  performed  elsewhere, 
although  within  his  district : — So  held,  by  Lord 
O'Brien,  L.C.J.,  and  Andrews  and  Wright,  JJ. ; 
Boyd,  J.,  diss.  Held  also,  by  Lord  O'Brien, 
L.C.  J.,  and  Andrews  and  Wright,  JJ.,  Boyd,  J., 
diss.,  that  the  form  of  report  (Form  H)  pre- 
scribed by  the  General  Kulea  of  24th  February, 
1899,  for  the  government  of  dispensary  districts 
is  not  ultra  vires,  and  the  making  of  a  report  in 
such  form  is  a  condition  precedent  to  the  right 
of  the  medical  officer  to  recover  fees  from  the 
guardians  for  vaccination  or  revaccination. 
O'Sullivan  v.  Guardians  of  Donegal  Union 

K.  B.,  [1906]  2  I.  R.  333  ;  40  I.  L.  T.  R.  151  ; 
5  N.  I.  J.  R,  267 

VAGRANT — ^Found  wandering — Begging — Pub- 
lic place  46  I.  L.  T.  R.  104 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   132. 

VALUATION. 
Dublin — Commissioner  of  Valuation.]    On  an 

application  for  a  writ  of  mandamus  directed  to 
the  Commissioner  of  Valuation  to  proceed  with 
the  re-valuation  of  the  City  of  DubUn  as  directed 
by  the  Dublin  Corporation  Act,  1900,  s  60 : — 
Held,  that  the  60th  section  was  mandatory, 
and  cast  upon  the  Commissioner  of  Valuation  a 
duty  to  proceed  within  a  reasonable  time  to 
carry  out  the  revaluation ;  that  there  had  been 
a  refusal  on  his  part  to  perform  the  statutory 
duty  imposed  on  him,  as  he  had  not  taken  steps 
to  make  the  necessary  arrangements  within  a 
reasonable  time,  and  that,  though  the  Com- 
missioner was  appointed  by  the  Treasury,  he  was 
for  this  purpose  an  independent  officer  against 
whom  'a  writ  of  mandamus  could  be  granted. 
R.  (Bradshaw)  v.  Commissioner  of  Valuation 

K.  B.,  40  I.  L.  T.  R.  174 
Lands  used  as  railway     48  I.  L.  T.  R.  83 

See  Local  Government — Rates.    3,    34. 

Absence    of — Ejectment    on   the    title — 

County  Court  jurisdiction 

33  I.  L.  T.  R.  108 

See  County  Court — Practice.    34. 

Annual  revision  of 

36  I.  L.  T.  R.  178, 180  ; 
2  N.  I.  J.  R.  266,  274 

See  Poor  Rate— Procedure.    12. 


V&tOATlO^— continued. 

Beer    dealer's    licence — Wholesale    beer 

dealer's  licence — Spirit  grocer's  licence 
— Provisional  valuation — Certiorari 

1  N.  I,  J.  R.  66 
See    Licensing    Acts — Licensing    Certifi- 
cate.   75. 
— ■ — -  Conclusiveness  of  final  list — Lands  used  as 
railway — Mistake  in  description  in  list 
[1913]  2  I.  R.  142  171  ; 
46  I.  L  T.  R.  259  ;  47  I.  L.  T.  R.  1 
See  Local  Govemmen^Rates.    20. 

Dominant  or  servient  tenement — County 

Court  iurisdiction 

36  I.  L.  T.  R.  114  ;   2  N.  I.  J.  R.  221 
See  Practice — Remitting.    60. 

Exemption  from  rating — ^Use  exclusively 

for  charitable  purposes 

[1906]  2  I.  R.  479 
See  Poor  Rate — Exemption.    5. 

■  For  estate  duty — Shares — ^Restricted  right 

of  transfer — -Pre-emption 
[1904]  2  I.  R.  644  ;  [1905]  2  I.  R.  218  ; 
38  I.  L.  T.  R.  117 
See  Revenue — Estate  Duty.    17. 

Jurisdiction  of  Commissioner 

[1902]  2  I.  R.  275,  294  ; 
35 1.  L.  T.  R.  235,  237  ;  2  N.  I.  J.  R.  15 
See  Poor  Rate — Procedure.    13. 

Licensing  Acts — ^New  licence — Provisional 

valuation 

[1913]  2  I.  R.  332  ;  47  I.  L.  T.  R.  110 
See    Licensing    Acts — Licensing    Certifi- 
cate.   29. 

Life  estate — Method  of 

37  I.  L.  T.  R.  183 
See  Power— Execution.     15. 

Lists — Crown  property — Exemption  from 

taxation  [1898]  2  I.  R.  656 

See  Grand  Jury — Cess.    2. 

•  Machinery  not  erected  or  used  for  the 

production  of  motor  power 
[1918]  2  I,  R.  56  ;    52 1.  L.  T.  R.  209 
See  Revenue — Valuation. 

Method  of— Procedure    46  I.  L.  T.  R.  164 

See  Poor  Rate — Procedure.    4. 

Net  value  of  real  estate  for  purposes  of 

Intestates  Estate  Act,  1890 

[1918]  1  I.  R.  488 
See  Administration.    3. 

•  Of  assets^Farm  3  N.  I.  J.  R.  240 

See  Probate  (and  Administration) — Ad- 
ministration Bond.  3. 

Premises  not  on  valuation  list  and  not 

rated — Right  to  supply  of  water 

[1913]  1  I.  R.  238 
See  Water  Rate. 

'  Principle   of — Purchase   of   tramway   by 

corporation         45  I.  L.  T,  R.  231,  283 
See  Arbitration — Award.    7. 

Principles  of— Court  valuers 

See  Land  Law  Acts.— Fair  Rent.    29-32, 
60. 
— —  Profits  received  out  of  land 

[1906]    2  I.  R.  473 
See  Sandpits. 
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XXLVATIOTH— continued. 

Rateability  of  property  of  a  public  nature 

[1911]  a  I.  R.  579 
See  Poor  Rate — Exemption.    20. 

Surrender — Clause   of — Compulsory   pur- 

chase [1902]  1 1.R.  443;  2  N.I. J.R.  272 
jSee  Defence  Acts.    2, 

Under    Intestates    Estates    Act,    1890 — 

Registration  after  death  of  owner — ■ 
Land  Purchase  Acts — Realty  or  per- 
sonalty— Jurisdiction   49  1. 1.  T.  R.  71 
See  Land  Registry.    49. 

VALUATION    ACTS. 

iSee  Cases  under  Poor  Rate — Exemption. 
Poor  Rate — Procedure. 

Half-rents — Premises  used  exclusively  for 

public  purposes — Limerick  Improve- 
ment Act,  1853 — General  purposes 
rate 

[1914]  a  I.  R.  33  ;    48  I.  L.  T.  R.  79 
See  Loeal  Government — Rates.    16. 

■ Poor  rate — Charity — Hereditaments  used 

exclusively  for  charitable  purposes — 
User  for  educational  purposes 

[1914]  2  I.  R.  447 
See  Poor  Rate — Exemption.    9. 

Principle  of  assessment 

[1907]  2 1.  R,  112  ;  45 1.  L.  T.  R.  57, 96 
See  Poor  Rate — Procedure     1,  14. 

Rateable    hereditaments  —  Valuation  — 

Appeal^Several  tenements  in  occupa- 
tion of  same  owner — Appeal  as  to 
valuation  of  some  only  of  tenements — ■ 
Railway — ^Division  into  separate  rate- 
able hereditaments 

[1915]  a  I.  R.  319,  328 
See  Poor  Rate— Procedure.    5. 

VALUE. 

Aggregation  of  ratings    47  I.  L.  T.  R.  183 

See  Parliament — Franchise.    161. 

Marriage  settlement — Purchasers  for  value 

[1902]  1 1.  R.  109,  111  ; 
35 1.  L.  T.  R.  180,  246  ;  1  N.  I.  J.  R.  258 
See  Revenue — Succession  Duty.    5. 

Of  assets  when  ascertained  for  County 

Court  jurisdiction    49  I.  L.  T.  R.  218 
See  County  Court — Jurisdiction.    22. 

Of  contributory  lots  —  Time  when  ascer- 

tainable— Salvage  payment 

[1904]  1 1.  R.  341 
See  Contribution.    2. 

Of    tenancy — Election    by    landlord    to 

purchase  [1896]  2  I.  R.  37,  356  ; 

30  I.  L.  T.  R.  26 

See  Land  Law  Acts — Sale  of  Tenancy.  31. 

Superior  interest — Redemption 

[1905]  1 1.  R.  207, 371  ;  39 1.  L.  T.  R.  26 
See  Land  Purchase  Acts — Superior  In- 
terest.   21. 

True—"  Specified  value  "  3  N.  I.  J.  R.  31 

See  Land  Lav?  Acts — Sale  ol  Tenancy.  35. 

VALUERS. 

Land  Commission,  report  of 

See  Land  Law  Acts— Fair  Rent.  29-32,  60 


VALUE  RS— continued. 

Reference  to  3  N.  I.  J.  R.  32 

See  Land  Law  Acts— Practice.   40. 

VARIABLE   RENT. 

1. Ecclesiastical  lease  — Immediate  and 

sub-perpetuity  grant — Covenant — Reddendum — 
Purchase  of  fee-simple — Right  of  sub-grantee 
to  vary  rent — Tithe  Bentcharge  (Ireland)  Act, 
1900,  ss.  2,  S— Irish  Land  Act,  1903,  s.  90.] 
In  1852  the  plaintifiE,  an  ecclesiastical  lessee  with 
customary  right  of  renewal,  who  had  obtained  a 
grant  in  perpetuity  under  the  Church  Tempo- 
ralities Acts,  made  a  sub-grant  in  perpetuity, 
under  the  same  Acts,  to  the  defendant  in  respect 
of  a  sub-lease  with  toties  quoties  clause  of 
renewal.  The  reddendum  in  this  sub-grant  was 
of  the  original  rent,  "  or  such  increased  or 
diminished  yearly  rent  ...  as  shall  be 
substituted  ...  on  the  terms  specified  in  the 
covenant  in  the  indentures  of  3rd  August,  1764, 
and  22nd  March,  1836  "  (the  original  sub-lease 
and  a  renewal  thereof), ' '  pursuant  to  the  provis  o 
for  that  purpose  in  the  recited  Acts  "  (3  &  4 
Wm.  IV.,  ^.  37,  and  6  &  7  Wm.  IV.,  o.  99). 
The  covenant  referred  to,  which  was  con- 
tained in  the  original  sub-lease  and  renewal,  was 
to  the  effect  that  as  often  as  the  plaintiff  should 
obtain  a  renewal  he  would  renew  the  sub-lease 
on  payment  by  the  sub-lessee  of  one-third  of  the 
fines  and  expenses  paid  by  the  immediate  tenant 
to  the  See.  The  plaintiff  purchased  the  fee  under 
the  Irish  Church  Act,  1869.  In  an  action  to 
recover  one  year's  unvaried  rent  to  the  1st  May, 
1905 : — Held,  that  the  defendant  (the  sub- 
grantee)  was  entitled  to  a  reduction  under 
section  90  of  the  Irish  Land  Act,  1903.  Denny 
V.  Wright  K.  B.,  [1906]  2  I.  R.  465 

2. ■  Ecclesiastical  lease  —  Sub-perpetuity 

grant — Variation  of  rent — Church  Temporali- 
ties Acts  (3  <fc  4  Wm.  /7.,  c.  37  ;  6  cfc  7  Wm.  IV., 
li.  99)— IrisA  Land  Act,  1903  (3  Mw.  VII.,  ^.  37), 
s.  90 — Money  paid  by  mistake  of  law  to  an  officer 
of  the  Court.]  Where,  by  reason  solely  of  the 
non-publication  of  the  average  prices  of  produce 
in  the  Dublin  Gazette,  it  has  become  impossible 
to  determine  the  amount  by  which  a  variable 
rent  should  be  varied,  the  rent  is,  by  the  applica- 
tion of  section  90  of  the  Land  Act,  1903,  auto- 
matically varied.  The  head-grant  in  perpetuity 
dated  31st  August,  1839,  made  pursuant  to  the 
Church  Temporalities  Acts,  contained,  inter  alia, 
a  statement,  as  required  by  section  138  of  the 
Act  3  &  4  Wm.  IV.,  c.  37,  as  to  the  average 
price  of  oats  for  the  period  of  ten  years  prior  to 
the  application  for  the  head-grant.  The  sub- 
grant,  dated  19th  October,  1840,  contained  the 
usual  recitals,  and  provided  that  the  rent  should 
be  variable,  pursuant  to  the  provisions  of  the 
said  Acts,  but  contained  no  statement  as  to  the 
average  price  of  oats: — Held, that  section  138 
of  the  Act  3  &  4  Wm.  IV.,  c.  37,  applied  only  to 
head-grants  in  perpetuity,  and  that  the  rent 
reserved  in  the  sub-grant  was  a  variable  one,  to 
which,  in  consequence  of  the  non-publication  of 
the  average  prices  of  produce  in  the  Dublin 
Gazette,  section  90  of  the  Land  Act,  1903,  applied. 
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VARIABLE  HEJiT— continued. 
The  tenant  of  lands,  the  Bubjeot  of  the  absolute 
order  for  sale  in  the  Land  Judges'  Court,  had 
for  some  years,  in  ignorance  of  her  rights  under 
section  90  of  the  Land  Act,  1903,  paid  to  the 
receiver  a  rent  in  excess  of  the  rent  properly 
demandable.  Held,  under  the  special  circum- 
stances of  the  case,  that  the  rent  over-paid  by 
the  tenant  in  mistake  of  law  should  not  now  be 
refunded  or  credited  to  her.  Hillhouse  v. 
Tyndall  Ross,  J.,  [1908]  1  I.  R.  446 

3. First    gale    to    which    the    statute 

applies— //isA  Land  Act,  1903  (3  Edw.  VII., 
c.  37),  s.  90 — Church  Temporalities  Acts — Tithe 
Eentcharge  (Ireland)  Act,  1900  (63  tfc  64  Vict., 

c.  58),  ss.  2,  3 — Construction  of  statutes — Whether 
retrospective — ' '  Gale  of  rent " — "  ^  ccrued  due" — 
Apportionment  Act,  1870  (33  <£•  34  Vict.,  c.  35), 

d.  2.]  Section  90  of  the  Irish  Land  Act,  1903, 
enacts  that "  where,  by  reason  solely  of  the  non- 
publication  of  the  average  prices  of  produce  in 
the  Duilin  Gazette,  it  has  become  impossible,  in 
the  absence  of  other  provisions,  to  determine  the 
amount  by  which  any  variable  rent,  calculated 
upon  an  average  of  prices,  should  be  varied, 
sections  2  and  3  of  the  Tithe  Rentoharge 
(Ireland)  Act,  1900,  shall  apply  as  from  the 
commencement  of  this  Act  in  the  case  of  such 
variable  rents,  and  the  words  tithe  rentoharge 
in  the  said  sections  shall  be  deemed  to  include 
any  variable  rent  as  aforesaid."  Section  102 
enacts  that  the  Act  shall  come  into  operation  on 
the  1st  November,  1903.  Section  3  of  the  Tithe 
Rentoharge  (Ireland)  Act,  1900,  enacts  that 
during  the  period  of  fifteen  years  dating  from 
the  1st  November  next  after  the  passing  of  the 
Act,  the  sum  payable  in  respect  of  every  gale 
accruing  due  after  that  date  of  any  tithe  rent- 
charge  shall  be  deemed  to  be  varied  in  accord- 
ance with  the  provisions  therein  mentioned. 
The  defendant  held  certain  lands  under  a  per- 
petuity grant,  made  pursuant  to  the  Church 
Temporalities  Acts,  at  a  variable  rent,  payable 
quarterly  on  the  1st  February,  1st  May,  1st 
August,  and  1st  November : — Held,  that  section 
90  of  the  Irish  Land  Act,  1903,  did  not  apply  to 
the  gale  of  rent  falling  due  on  the  1st  November, 
1903,  and  that  the  defendant  was  not  entitled 
to  a  variation  in  respect  of  the  quarterly  gale 
which  fell  due  on  that  date.  Irish  Land  Com- 
missiori  v.  Viscount  Massereene  and  Ferrard 

K.  B.,  [1904]  2  I.  R.  502 


VARIATION  OF  RENT— Ecclesiastical  lease— 
Sub-perpetuity  [1908]  2  I.  R.  308 

See  Landlord  and  Tenant — Lease.    37. 


VARIATION   OF   TITHE   RENTOHARGE. 

See    Cases    under    Tithe    Rentcharge- 
Variation. 


VEGETARIAN   SOCIETY— Gift  to 

[1898]  1 1.  R.  431, 440  ;  32  I.  L.  T.  283 
See  Charity,  Gift  to.    25. 


VEHICLES— Lighting  of— By-law 

[1905]  2  I.  R.  47  ;  39  I.  L.  T.  R.  61  ; 
5  N.  I.  J.  R.  33 

See  By-law.    2. 


VENDOR. 

Company— Prospectus         [1900]  2  I.  R.  1 

See  Company — Misrepresentation.    1. 

Death  of,  pending  completion  of  sale 

40  I.  L.  T.  R.  142 
See  Land  Purchase  Acts — Practice.    10. 

Land  Act,   1903,  s.  48  (1),  includes  all 

persons  who  can  sell 
38  I.  L.  T.  R.  102 ;    4  N.  I.  J.  B.  165 
See  Land  Purchase  Acts — Bonus.    21. 


VENDOR  AND  PURCHASER. 


Col. 

Compensation 

-    2556 

Conditions  of  Sale 

2567 

CONTBACT 

2567 

CONVBYANCE 

2569 

Fbaud 

2569 

Interest  on  Pubohase-money 

2569 

Rescission 

-    2570 

Specific  Pekfobmance  -        -     2671 

Title  -        -  -        -     2571 

Vendor  and  Puechasek  Summons    2575 


VENDOR  AND  PURCHASER— COMPENSATE  N 

1. Sale  by  Court — Damage  to  property 

after  sale — Claim  for  compensation  after  convey- 
ance.] A  purchaser  of  house  property  sold  by 
auction  by  order  of  the  Court,  and  in  possession 
of  a  caretaker  appointed  by  the  receiver,  com- 
plained in  his  requisitions  on  title  of  damage 
to  the  premises  after  the  sale,  and  claimed  com- 
pensation. He  afterwards  got  possession,  and 
accepted  a  conveyance  on  a  subsequent  date, 
but  did  not  withdraw  his  claim  for  compensa- 
tion : — Held,  that  the  acceptance  of  a  con- 
veyance was  not,  in  the  circumstances  of  the 
case,  a  bar  to  the  claim  for  compensation,  and 
that  as  proper  care  had  not  been  taken  of  the 
premises  by  the  receiver  between  the  date  of  the 
sale  and  the  time  when  the  purchaser  took 
possession,  the  purchaser  was  entitled  to  com- 
pensation.    Connolly  v.  Keating  (No.  2] 

M.R.,[1903]1I.R.  356 

2. Sale  by  the  Court— Might  of  way — 

Patent  defecW]  In  a  sale  by  the  Court  no  refer- 
ence was  made  either  in  the  descriptive  par- 
ticulars or  in  the  conditions  of  sale  to  certain 
apparent  rights  of  way  over  the  premises  to 
be  sold.  After  the  sale  the  purchaser,  on  in- 
spection, having  discovered  the  rights  of  way, 
brought  a  summons  for  compensation  : — Held, 
that  in  sales  by  the  Court  the  descriptive  par- 
ticulars and  the  condition?  ought  to  be  such  as 
not  to  mislead  a  purchaser,  and  that  the  pur- 
chaser was  entitled  to  compensation.  Hibernian 
Bank  v.  Cassidy  M.  R.,  36  I.  L.  T,  R.  1 56  ; 

3  N.  I.  J.  R.  70 


'W- 
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VENDOR  AND  PURCHASER  —  COMPEN- 
SATION—co?i<Jre«ed. 
3. Liability  for  dilapidations  before  pur- 
chaser put  into  possession— S'aZe  o/  holding  by 
Land  Commission.']  The  Land  Commissioii 
sold  a  holding  purchased  under  the  Purchase 
of  Laud  Acts  on  default  being  made  by  the 
tenant  in  payment  of  the  instalments.  Before 
the  purchaser  was  put  into  possession,  the 
tenant-purchaser  committed  dilapidations  on 
the  holding  to  a  considerable  extent : — Held, 
that  the  purchaser  had  a  lien  on  the  purchase- 
money  for  the  difference  between  the  value  of 
the  holding  when  he  purchased  it  and  its  value 
after  the  dilapidations.     In  re  Dwyer 

Ross,  J.,  for  L.  C,  [1901]  1 1.  R.  165  ; 
34 1.  L.  T.  R.  168 

VENDOR     AND    PURCHASER— CONDITIONS 
OF  SALE. 
1.  — r  Apportionment — "  Outgoings"  —  R. 

/S.  C,  1891,  Forms,  App.  L.,  No.  16 — Municipal 
rate — Poor  rate — Collection  of  Bates  (Dublin)  Act, 
1849  (12  &  13  Vict.,  c.  91)  ss.  51,  62,  7i— Local 
Government  (Ireland)  Act,  1898  (61  &  62  Vict., 
c.  37),  ss.  51,  66 — Local  Government  (Ireland) 
Act,  1900  (63  *  64  Vict.,  c.  63),  c.  2.]  The 
conditions  of  sale  of  property  in  the  City  of 
Dublin,  sold  by  order  of  the  Court,  provided  that 
all  outgoings  were  to  be  paid  by  the  vendor 
down  to  the  1st  August,  1909  (the  date  fixed 
for  the  payment  of  the  purchase-money) : — 
Held,  (1)  That  the  poor  rate  was  not  apportion- 
able,  and  that  the  vendor  was  liable  to  pay  the 
entire  rate  struck  for  the  year,  from  1st  April, 
1909,  to  31st  March,  1910,  although  same  was 
coUeotable  in  two  instalments  on  5th  May  and 
5th  October,  1909.  (2)  That  having  regard  to 
the  provisions  of  the  Collection  of  Rates  (Dublin) 
Act,  1849,  the  municipal  rates,  which  were 
payable  by  instalments  on  the  5th  May  and 
5th  October,  1909,  were  apportionable.  Belfast 
Bank  v.  Gallan  M.  R.,  [1910]  1  I.  R.  38 

2. Apportionment —  "Outgoings  " — Poor 

rate.  ]  The  conditions  of  sale  re]  atin  g  to  property 
sold  by  public  auction  on  April  22,  1910,  con- 
tained the  following  clause : — "  All  outgoings  up 
to  the  25th  March  last  being  cleared  by  the 
vendor,  and  as  from  that  date  such  outgoings 
shall  be  discharged  by  the  purchaser,  and,  if 
necessary,  be  apportioned  for  the  purpose  of  this 
condition."  The  contract  was  completed  on 
May  1 7, 1910,  and  the  purchaser  insisted  upon  his 
right  to  deduct  from  the  purchase-money  the 
poor  rate  for  the  financial  year  ending  March  31, 
1911,  which  rate  had  been  struck  on  March  24, 
1910  : — Held,  that  "  outgoings  "  include  poor 
rate,  that  the  purchaser  was  on  the  terms  of  the 
contract  liable  for  the  whole  of  the  poor  rate  for 
the  financial  year  ending  March  31,  1911,  and 
that  there  was  nothing  in  the  statutes  relating 
to  poor  rate  to  prevent  parties  from  contract- 
ing to  apportion  the  rate  as  between  themselves. 
O'  Connor  v.  Harvey        App.,  44  I.  L.  T.  R.  242 

3. Arrears  of  rent — Sale  of  tenancy  by 

mortgage  in  possession — Bent  legally  due  arid 
owing — Payment  of  two  years'   arrears  under 


VENDOR    AND    PURCHASER— CONDITIONS 

OF    SALE. — continued, 
section  16  of  Land  Act  of  1896  (59  <fc  60  Vict., 
C.47) — Landlord'srightto  arrears  of  rent.]    H.  iS., 
in  1893,  mortgaged  a  farm,  of  which  he  was 
tenant  from  year  to  year,  to  W.,  to  secure  £400. 
In  May,   1899,   W.   died,  having  by  his  will 
appointed  D.  and  6.  his  executors.    The  rent 
fell  into  arrear,  and  on  the  8th  December,  1900, 
the  landlord  recovered  judgment  for  £500,  which 
he  registered  as  a  mortgage  against  the  lands 
S.      In  October,  1900,  the  landlord  obtained  a 
decree  in  ejectment  against  S.  for  five  years' 
arrears  of  rent,  to  May,  190 1,  amounting  to  £480. 
Caretakers'  notices  were  served  on  the  30th 
November,  1901,  claiming  £162,  being  two  years, 
rent.    The  solicitors  for  the  executors  paid  to 
the  landlord  thesumof£162,and  having  brought 
ejectment   proceedings    against   S.,  recovered 
possession  of  the  farm  on  the  1st  August,  1902. 
On  the  27th  May,  1903,  the  executors  put  up 
the  farm  for  sale,  under  conditions  of  sale,  the 
5th  of  which  stated  that  all  rent  legally  due  and 
owing  by  the  vendors  as  mortgagees  of  S.  would 
be  cleared  in  respect  of  the  premises  up  to  the 
1st  November,  1902.    T.  was  declared  purchaser 
at  £880,  and  by  his  requisitions  the  purchaser 
required  the  vendors  to  produce  the  receipt  for 
the  rent  up  to  1st  November,1902.    The  vendors 
relying  on  section  16  of  the  Land  Act,  1896, 
declined  to  pay  all  the  arrears,  but  undertook 
to  pay  all  rent  due  since  the  date  of  the  eject- 
ment proceedings  by  the  landlord.     The  land- 
lord's  agent  informed  the   purchaser   on   the 
19th  of  June,  1903,  that  he  would  not  accept  a 
new  tenant  of  the  farm  while  any  of  the  arrears 
of    rent    were   unpaid: — Held    (affirming    the 
decision  of  Kenny,  J. ),  that  the  balance  of  three 
years'  arrears  of  rent  remained  a  debt  due  to  the 
landlord,  who  could  refuse  his  assent  to  the  sale , 
and  that  until  his  claim  was  satisfied  the  pur- 
chaser could  not  be  forced  to  complete  the  sale. 
In  re  O'Donnell  and  Todd's  Contract 

App.,  [1905]  1 1.  R.  401 ;  38 1.  L.  T.  R.  173 

4.  • Compensation  —  Tithe    rentcJiarge 

not  disclosed.]  On  the  sale  of  certain  lands  it 
appeared  that  they  were  subject  to  a  tithe  rent- 
charge  of  12s.  6d.  per  annum,  which  had  not 
been  disclosed  in  the  advertisement  for  sale 
or  in  the  conditions  of  sale.  Upon  application 
by  the  purchaser  for  compensation  as  to  this  : — 
Held,  that  the  principle  laid  down  in  Barnewall's 
Estate  (1  I.  L.  T.  349)  still  applied,  and  he 
was  not  entitled  to  such  compensation.  Madill 
V.  Blahely  Co.  Ct.,  34  L  L.  T.  R.  28 

5. Deduction   for   expenses   of  sale — 

Distillery.]  One  of  the  conditions  of  sale,  on 
the  sale  of  a  distillery,  provided  that  "  the  pur- 
chaser shall,  on  completion  of  the  purchase,  be 
entitled  to  such  of  the  said  whiskey  as  may 
remain  unsold,  and  also  to  the  proceeds  of  sale, 
whether  paid  or  unpaid,  of  such  whiskey  as  shall 
have  been  sold  after  the  31st  December,  1910, 
on  payment  by  the  purchaser,  or  deduction  from 
such  proceeds  of  sale,  whether  paid  or  unpaid, 
of  £5  per  cent  towards  the  costs  and  expenses 
of  sale  of  such  whiskey  "  -.—Held,  that  the  £5 
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VENDOR    AND    PURCHASER— CONDITIONS 

OF   SALE— continued. 
p3r  o3Qt.  wa.3  iatended  to  cover  all  the  costs 
aad  exp3ns83  for  whicli  the  purchaser  would  be 
liable  in  counsotion  with  the  sale  of  the  whiskey. 
AUman  v.  M'Dcmiel    M.  R.,  [1912]  1  I.  R.  467 

6. Description  of  property — "  Fee-farm  " 

— Long  term — Mistake  in  deed — Rectification.] 
The  vendor  agreed  to  sell  and  the  purchaser  to 
purchase  laud  held  by  the  vendors  for  ever  "  in 
fee-farm."  Two  of  the  vendors  were  the 
trustees  and  the  other  six  were  the  cestuis  que 
trustent  under  a  deed  of  settlement  dated  June 
4th,  1881,  by  which  the  laud  had  been  settled. 
This  deed  was  agreed  to  be  taken  as  the  root  of 
the  vendor's  title.  A  renewable  lease  of  the 
lands  had  been  made  in  1831  to  the  settlor,  and 
in  1902  this  lease  was  converted  into  a  fee-farm 
grant,  which  was  made  to  the  trustees  under 
the  settlement  of  1881.  The  settlement,  how- 
ever, described  the  lands  as  held  "for  a  long 
term  of  years  yet  to  come  and  unexpired." 
There  had  been  no  search  or  inquiry,  and  no 
explanation  was  offered  of  the  inconsistency : — 
Held,  that  as  the  vendors  had  agreed  to  sell  lauds 
held  in  fee -farm,  and  as  the  deed  which,  by  the 
agreements  of  sale,  formed  the  root  of  title  pur- 
ported to  be  a  settlement  of  lands  held  for  a  term 
of  years,  the  purchaser  should  not  be  forced  to 
take  the  title.  M'Dermott  and  Kellett's  Contract 
Barton,  J.,  4  N.  I.  J.  R.  89 

7. Emblements—"  With  possession" — 

Court  tenant — Bight  to  remain  in  possession — ■ 
Deasy's  Act,  n.  34 — Construction.]  Where  a 
Court  tenancy  is  determined  by  the  sale  of 
the  lands,  the  Court  tenant  is  within  the  provi- 
sions of  s.  34  of  Deasy's  Aot,  and  is  entitled  to 
remain  on  in  possession  in  lieu  of  emblements  till 
the  last  gale  of  the  current  year.  Where  condi- 
tions of  sale  include  in  the  description  of  a  lot 
the  words  "with  possession,"  and  lower  down 
"  with  possession  subject  to  the  Court  tenancy," 
the  last  words  qualify  the  former,  and  a  pur- 
chaser is  only  entitled  to  possession  from  the  last 
gale  day  of  the  year.  Beechy  v.  Smyth, 
11 L.  R.  1. 88,  commented  on.  Hibernian  Bank 
V.  Harrington  M.  R.,  46  I.  L.  T.  R.  27 

8. Fee-farm  grant — Covenant  to  pay  in- 
creased rent  on  alienation  without  consent  of 
grantor — Conditions  of  sale.]  Certain  house 
property  held  under  a  fee-farm  grant,  which 
contained  a  covenant  that  in  the  event  of  the 
grantee  alienating  any  part  of  the  premises 
without  first  obtaining  the  written  consent  of 
the  grantor  an  additional  rent  should  become 
payable,  was  put  up  for  sale  by  public  auction 
under  conditions  of  sale  which  provided  that  no 
purchaser  should  object  to  the  title  by  reason  of 
any  additional  rent  reserved  by  the  grant,  and 
that  the  vendor  should  not  be  required  to  procure 
the  assent  of  the  grantor  to  the  alienation : — 
Held,  that  as  it  appeared  from  the  particulars 
and  conditions  of  sale  that  the  property  was  held 
under  fee-farm  grant,  the  purchaser,  having  had 
a  reasonable  opportunity  of  examining  the  title 
deeds,  was,  in  the  absence  of  concealment  or 
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want  of  bona  fides,  bound  by  the  condition  of 
sale,  and  could  not  insist  on  the  vendor  obtaining 
the    grantor's    consent    to    the    sale.     In    re 
M'Olatchie  and  Smyth's  Contract 

V.-Ch.,  38  I.  L.  T.  R.  35  ;    4  N.  I.  J.  R.  105 
9.  — —  Honest    mistake — Money  paid — Im- 
plied request— Equitable  action.]     A.,  the  owner 
of  two  farms,  held  under  the  same  landlord,  at 
separate  rents  of  £15  and  £17,  sold  to  B.  the 
£15  farm,  but  by  an  honest  mistake  it  was 
described  in  the  conditions  of  sale  as  subject 
to  a  rent  of  £17.     After  the  sale  the  rents  were 
paid  into  the  landlord's  office  as  usual  and 
appropriated  by  his  agent  (who  had  not  been 
informed  which  farm  had  been  sold)  to  the 
respective  holdings,  as  he  had  always  done. 
When,  at  the  end  of  three  years,  the  mistake 
was  dfecovered  by  the  purchaser,  he  brought  his 
action  for  money  paid  by  request  to  recover 
from  the  vendor  the  excess  of  rent  that  he  had 
paid : — Held,   that  the  action  failed,   on  the 
ground  that  the, implied  request  was  rebutted 
by  the  circumstances  of  the  sale— viz.,  that  the 
purchase-money  was  reduced  by  reason  of  the 
rent  being  stated  to  be  £17  instead  of  £15. 
Devlin  v.  Neeson 
Cir.  Cas.,  FitzGibbon,  L.J.,  33  I.  L.  T.  R.  148 
10.  — —  Indemnity  against  rent — Misleading 
condition — Sale   under   the    Court — Constructive 
notice — Vendor  and  Purchaser  Act,  1874  (37  <fc 
38   Vic,  c.  78).]     Certain  premises,  described 
as  lot  2,  were  sold  by  public  auction,  under  the 
direction  of  the  Court.    The  particulars  stated 
that  lot  2  was  held,  with  other  premises,  under 
lease  of  1877,  for  a  term  of  years,  subject  to 
rent,  and  further  stated  that  the  said  lot  2  was 
sold  "  subject  to  the  said  rent,  but  is  indemnified 
therefrom  by  an  iudenture,^dated  16th  August, 
1881,  whereby  the  said  lot  was  assigned  to  A. 
J."    The   12th  condition  of  the  sale  was  as 
follows : — "  Lot  2  was  assigned  by  deed,  dated 
16th  August,  1881,  indemnified  against  the  rent 
reserved  by  the  said  lease  (of  1877)  as  in  said 
deed  mentioned,  and  the  purchaser  shall  not 
require  any  further  or  other  indoEnnity  in  respect 
of  the  same,  and  shall  not  require  any  informa- 
tion as  to  the  person  or  persons  or  premises 
liable  to  the  said  rent  or  bound  by  the  said 
indemnity."    The  indenture  of  assignment  of 
1881    assigned   lot   2   to   A.   J.   "  indemnified 
from  the  rent,  but  subject  to  the  covenants  by 
the  lessee  and  the  conditions  in  the  said  lease." 
M.  was  declared  the  purchaser  of  lot  2.     At  the 
time   of  bidding   he   believed  that  the   other 
premises  demised  by  the  lease  of  1877   were 
bound   to  indemnify  lot  2   against   the   rent 
reserved  by  the  lease.    The  purchaser  applied 
to   be   discharged   froni   his   contract   on   the 
ground  that  the  provision  as  to  indemnity  con- 
tained in  the  deed  of  1881  did  not  give  him  any 
such  real  or  adequate  indemnity  against  the 
rent  as  he  was  entitled  to  under  his  contract ; — 
Held,  that  there  was  not  an  indemnity  within 
the  contract,  and  that  the  condition  of  sale  was 
one  which,  taken  in  connection  with  the  par- 
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tioulars,  rendered  the  information  given  by  the 
document  insufficient  and  ndsleading,  and  that 
therefore  the  purchaser  should  be  discharged 
from  his  contract.     Manifold  v.  JohnMon 

M.  R.,  [19021  1  I.  R.  7  ;  1  N.  I.  J.  R.  166 

11. Lands  subject  to  rentcharges — Sale 

by  tenant-for-Ufe — Sale  in  lots — Power  to  charge 
moneys  paid  on  foot  of  apportioned  part  of  rent- 
charge  on  unsold  lot — Settled  Land  Ad,  1882, 
ss.  4  (3),  5,  20  (1),  (2) ;  55  (2)  ]  A  tenant-for-life 
put  up  for  sale  by  private  treaty  lands  subject 
to  a  rentoharge,  in  six  separate  lots,  subject  to  a 
condition  that  each  lot  would  be  sold  subject  to 
the  entire  rentoharge,  but  primarily  liable  for 
an  apportioned  part  thereof,  and  that  the  pur- 
chaser of  each  lot  should  covenant  for  the  pay- 
ment of  such  apportioned  part,  and  for  the 
indemnity  of  the  other  lots  as  regards  such 
apportioned  part  only,  and  should  charge  all 
moneys  payable  on  foot  of  such  covenant  on 
such  lot,  and  that  the  vendor  for  the  purpose  of 
such  condition  should  stand  in  the  place  of,  and 
be  deemed  to  be,  the  purchaser  of  anv  unsold  lot 
or  lots : — Held,  that  this  was  a  valid  condition 
on  such  a  sale.  In  re  Bigqs- Atkinson  and  Byan's 
Contract  Barton,  J.,  [1913]  1 1.  R.  125 

12.  Licence — "  Unlicensed  premises  " — 

Temporary  transfer  to  assignee  in  bankruptcy- — 
Purchase  of  such  premises  from  the  assignee — 
18  d;  19  Vict.,  c.  114,  s.  I.]  Where  a  temporary 
transfer  of  a  licence  was  granted,  under  18  &  19 
Yict.,  i;.  114,  o.  1,  to  the  assignee  in  bank- 
ruptcy of  the  owner's  interest  in  the  premises, 
and  where  the  assignee  put  the  premises  up  for 
sale,  describing  them  as  "  licensed  premises," 
and  did  not  apply  to  the  next  ensuing  Quarter 
Sessions  to  have  the  transfer  made  permanent : — 
Held,  that  there  was  a  misdescription  of  the 
premises,  and  that  the  purchaser  was  entitled 
to  be  discharged.  Semble,  that  a  transfer  under 
18  &  19  Vict.,  u.  114,  o.  1,  confers  merely  an 
authorisation  to  sell  liquor,  and  does  not  amount 
to  a  licence  for  a  temporary  period.     Re  Deighan 

App.,  31  I.  L.  T.  R.  45 

13.  Misdescription —  "  Assignment  "  — 

Purchaser  not  discharged.'}  Where  a  deed  under 
which  a  tenant-for-life  with  power  of  appoint- 
ment after  her  death  had  assigned  her  interest 
and  appointed  the  remainder  on  her  death,  was 
described  in  certain  conditions  of  sale  on  the 
subsequent  sale  of  the  property  as  an  "  assign- 
ment" : — Held,  that  this  was  not  such  a  mis- 
description as  would  entitle  the  purchaser  under 
the  conditions  to  be  discharged  from  his  contract. 
Mobb  and  Spillane's  Contract 

V.-C.  1  N.  I.  J.  R.  206 

l4. Misleading  condition — Condition  not 

to  inquire  into  prior  title — Lease  of  recent  date 
taken  as  root  of  title — Defect  in  prior  title  within 
knowledge  of  vendor.]  By  ease,  dated  the  18th 
March,  1865,  C.  demised  to  F.  a  farm  in  the 
County  of  Cork  for  twenty-one  years.  The  lease 
contained  a  covenant  against  alienation  without 
the  consent  in  writing  of  the  landlord,  except  a 
disposition  of  the  whole  to  one  person  by  will. 
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By  his  will,  dated  the  21st  September,  1873,  F. 
bequeathed  his  farm  to  his  executors,  one  of 
whom  was  his  wife,  on  trust  for  his  daughter, 
subject  to  payment  of  £500  for  his  wife.  F.  died 
shortly  after.  In  February,  1875,  D.  A.  married 
Miss  F.  when  two  deeds  were  executed,  both 
dated  the  3rd  February,  1875.  By  the  first  of 
these  the  executors  of  F.  and  Miss  F.  assigned 
the  farm  to  D.  A.  in  consideration  of  £500  paid 
to  Mrs.  F.,  and  by  the  other  deed  D.  A.  assigned 
the  farm  to  trustees  upon  trust  for  D.  A.  for 
life,  with  various  other  trusts.  The  settlement 
was  lost,  and  the  consent  of  the  landlord  in 
writing  had  not  been  obtained  to  either  assign- 
ment. By  agreement,  dated  the  12th  January, 
1894,  a  judicial  tenancy  was  declared  of  the 
farm  from  C.  to  D.  A.,  and  on  the  30th  July 
1901,  C.  granted  a  new  lease  to  D.  A.  for  twenty- 
one  years,  from  January,  1901.  In  February, 
1904,  D.  A.  put  up  the  farm  for  sale  by  auction, 
and  in  the  particulars  it  was  described  as  held 
under  lease  for  twenty-one  years,  from  January. 
1901.  The  eleventh  condition  of  sale  provided 
that  the  title  was  to  commence  with  the  lease  of 
31st  July,  1901,  and  the  purchaser  was  precluded 
from  making  any  inquiry  into  or  investigation 
of  the  vendor's  title  prior  to  the  lease,  and  it  was 
also  stipulated  that  the  purchaser  should  assume 
that  the  lessor  had  full  power  to  grant  same. 
T.  was  declared  the  purchaser,  and  on  the  search 
in  the  Registry  of  Deeds,  the  marriage  settle- 
ment of  the  3rd  February,  1875,  was  discovered, 
and  T.  refused  to  complete  the  purchase : — 
Held,  by  FitzGibbon  and  Walker,  L.J  J.  {diss. 
Holmes,  L.J.),  affirming  the  decision  of  the 
Master  of  the  EoUs,  that  the  eleventh  condition 
of  sale  was  misleading  and  unfair  ;  that  the  title 
was  defective ;  and  that  the  purchaser  should 
not  be  compelled  to  complete.  Held,  by  Holmes, 
L.J.,  that  the  assignment  and  settlement  of  the 
3rd  February,  1875,  were  both  void,  as  being 
made  in  violation  of  the  covenant  against  aliena- 
tion ;  and  that  the  trusts  of  such  settlement  did 
not  attach  to  the  tenancy  of  D.  A.  that  came 
into  existence  after  the  expiration  of  the  term 
of  the  lease  of  1865.  In  re  Turpin  and  Ahern's 
Contract  M.  R.,  App.,  [1905]  1  I.  R.  85,  98  ; 

38  I.  L.  T.  R.  225 

15.  ■ Name     of     vendor — Particulars — 

Agreement.]  An  agreement  for  sale  of  leasehold 
property  annexed  to' the  descriptive  particulars 
and  conditions  of  sale  acknowledged  the  pur- 
chase of  the  premises  described  in  the  particu- 
lars, and  contracted  for  completion  subject  to 
the  conditions.  The  particulars  identified  the 
leases  by  dates,  terms,  and  reserved  rents  ;  and 
one  of  the  conditions  described  the  vendor 
as  executrix  of  the  assignee  of  the  lessee,  but 
the  vendor's  name  did  not  otherwise  expressly, 
or  by  reference,  appear  in  the  agreement.  In 
an  action  involving  the  validity  of  the  agree- 
ment, the  objection  that  the  vendor's  name 
did  not  appear  in  it  was  not  made  at  the  trial, 
in  which  a  verdict  and  judgment  was  entered 
for  the  plaintiff  :—ffeW,  that  the  leases,  tho 
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assignment,  and  will  of  the  vendor's  testator 
might  have  been  given  in  evidence  to  displace 
the  objection  if  taken  at  the  trial ;  and  that  it 
was  too  late  to  raise  the  point  upon  a  motion 
to  enter  the  verdict  and  judgment  for  the 
defendant.     Hodgens  v.  Keon 

Ex.,  App.,  [1894]  2 1.  R.  657,  662 

16.  — ■ —  Outgoings  — ■  County  cesa — Applot- 
ment.]  A  condition  of  sale  provided  that  all 
outgoings  would  be  discharged  by  the  vendor 
up  to  the  1st  November  preceding  the  date  of 
the  sale ; — Held,  that  county  cess  applotted 
before  this  date,  but  not  levied  until  after  the 
conveyance,  was  payable  by  the  vendor. 
Jaahson  v.  Boss  Q.  B.,  [1898]  2  I.  R.  296 

17, Particulars  of  sale,  whether  misleading 

— Sub-lease — Notice  of.]  The  advertisement  of 
an  intended  sale  of  a  public-house  described  it  as 
in  the  occupation  of  a  tenant  at  a  yearly  rent, 
but  did  nor  specify  the  tenure  by  which  the 
teaant  held.  An  intending  purchaser  having 
seen  the  advertisement  made  an  offer  which  was 
accepted,  subject  to  conditions  of  sale,  an  agree- 
ment incorporating  which  she  signed,  and  which 
stated  explicitly  that  the  tenant  of  the  public- 
house  held  under  a  lease  which  had  ten  years  to 
run.  There  was  a  conflict  of  evidence  as  to 
whether  the  intending  purchaser  understood 
before  signing  the  agreement  that  this  lease  was 
outstanding,  and  she  sought  to  repudiate  the 
purchase  on  the  ground  that  she  was  misled  by 
the  advertisement  into  supposing  that  there 
was  a  yearly  tenant  in  occupation  of  the  public- 
house.  In  an  action  by  the  plaintiff  for  the 
deposit,  fraud  was  not  pleaded  or  alleged,  but 
the  jury  found  in  answer  to  questions  put  to 
them  that  the  purchaser  was  misled  by  the 
advertisement,  and  did  not  understand  when 
signing  the  agreement  that  there  was  the  lease 
of  the  public-house  outstanding : — Held,  by 
the  King's  Bench  Division  and  the  Court  of 
Appeal,  that  there  was  no  question  for  the  jury, 
and  that  a  verdict  should  have  been  directed  for 
the  plaintiff ;  that  the  advertisement  was  not 
misleading ;  and  that  applying  the  principle  of 
Garroll  v.  Keayes  (I.  R.  8  Eq.  97)  it  was  sufficient 
to  put  the  purchaser  on  inquiry  as  to  the  tenure 
under  which  the  occupier  held  ;  and  that  in  the 
absence  of  fraud  she  was  bound  by  the  agreement 
which  she  signed  specifying  the  actual  tenure. 
Semble,  there  is  no  conflict  in  principle  between 
OarroU  v.  Keayes  and  Caballero  v.  Henty  (L.  R. 
9  Ch.  App.  447) ;  but  even  if  there  were,  Carroll  v. 
Keayes  must  be  considered  an  authority  binding 
in  this  country.     Clements  v.  Conroy 

[1911]  2  I.  R.  500,  517 

18. Requisitions  on  title — Threatened  liti- 
gation— Jurisdiction — Summons.]  A  purotaser 
having  inquired  whether  the  vendor  or  her 
solicitor  was  aware  of  any  proceedings  to  set 
aside  a  deed  on  which  the  title  depended,  the 
reply  was  that  no  proceedings  had  been  taken 
or  threatened  to  set  aside  the  deed.  It  appeared 
that  in  a  probate  action  to  establish  an  alleged 
will  of  the  grantor  in  the  deed  (which  will  pur- 
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ported  to  dispose  of  the  subject-matter  of  the 
contract)  the  vendor,  who  was  the  defendant,  on 
an  application  for  security  for  costs,  made  an 
affidavit  alleging  that  she  had  evidence  showing 
that  the  testator  was  mentally  incapable  at  the 
date  of  the  will.  The  plaintiff  made  default  in 
giving  security,  and  the  action  was  stayed. 
After  the  contract  the  plaintiff  employed  another 
solicitor,  who  wrote  to  the  purchaser's  solicitor, 
threatening  to  impeach  the  deed  on  the  ground 
of  fraud : — Held,  that  the  requisitions  had  been 
sufficiently  answered  and  a  good  title  shown  in 
accordance  with  the  particulars  and  conditions 
of  sale.  Questions  of  fraud  cannot  be  enter- 
tained on  a  vendor  and  purchaser  summons. 
In  re  Delany  and  Deegan's  Contract 

M.  R.,  [1905]  1 1.  R.  602 

19. Rescission  —  Litigation  —  Objection 

to  title  by  purchaser  upheld  by  the  Court]  A 
condition  of  sale  providing  that  "  if  the  pur- 
chaser shall  insist  on  any  objection  or  requisition 
which  the  vendor  shall  be  unable  or  unwilling  to 
remove  or  comply  with,  the  vendor  may  ...  at 
any  time  thereafter,  and  notwithstanding  any 
negotiation  or  litigation  in  respect  of  such  objec- 
tion or  requisition,  or  attempts  to  remove  or 
comply  with  the  same,  annul  the  sale,  and  shall 
thereupon  return  to  the  purchaser  his  deposit, 
but  without  any  interest,  costs,  or  other  com- 
pensation whatsoever,"  does  not  entitle  a 
vendor  to  rescind  without  compensation  after 
the  purchaser's  requisition  has  been  upheld  by 
a  judicial  decision.  In  re  Arbib  and  Class's 
Contract  ([1891]  1  Ch.  601)  followed.  In  re 
Quigley  and  M  Clay's  Contract 

M.  R.,  [1918]  1 1.  R.  347 

20. Sale  of  farm — Vendor  to  show  twelve 

years  undisturbed  possession — Prior  title  not  to  be 
objected  to — Cfrant  of  administration  to  vendor — 
Return  of  farm  as  assets — Objection  of  purchaser.] 
0.  was  declared  the  purchaser  of  a  leasehold 
farm,  the  subject  of  a  judicial  tenancy,  which 
was  sold  by  public  auction.  By  the  conditions 
of  sale  the  vendor  was  required  to  show  that  he 
had  been  in  the  undisturbed  possession  of  the 
lands  for  upwards  of  twelve  years,  and  prior 
to  that  period  the  title  was  not  to  be  investigated 
nor  any  objection  or  requisition  made  in  re- 
ference to  it.  From  1879  the  vendor  had  been 
admittedly  in  absolute  possession,  but  in  1897 
he  took  out  letters  of  administration  to  his 
father,  and  returned  the  farm  as  part  of  his 
assets.  The  purchaser  becoming  aware  of  this 
refused  to  complete.  The  vendor  having  taken 
out  a  summons  under  the  Vendor  and  Pur- 
chaser Act : — Held,  that  the  taking  out  of  letters 
of  administration  to  his  father  by  the  vendor, 
after  the  acquisition  by  him  of  an  absolute  title 
under  the  statute,  could  not  have  any  greater 
effect  than  an  acknowledgment  in  writing  would 
have  ;  that  such  an  acknowledgement  could  not 
be  relied  on  by  the  next-of-kin  to  revive  a  right 
in  the  case  of  land,  where  the  right  itself  was 
barred  by  the  statute,  and  not  merely  the 
remedy  for  enforcing  it ;  and  that  consequently 
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a  good  title  was  shown  so  far  as  was  required 
i)y  the  oouditions  of  sale.      In  re  M'Clv/re  and 
Garrett's  Contract  V.-C,  [1899]  1 1.  R.  225  ; 

33  I.  h.  T.  R.  49 

21. Sanitary   notice — Non  disclosure   of 

btf  vendor — Errors  in  descriptive  particulars — 
Compensation.]  The  omission  by  a  vendor  to 
disclose  before  sale  to  the  purchaser  of  town 
property  the  fact  that  he  had  been  served  by  the 
local  sanitary  authority  with  the  usual  notices 
under  the  Public  Health  Act  (Ireland),  1878,  to 
abate  a  nuisance  and  lay  down  a  concrete  path, 
coupled  with  the  fact  that  the  conditions  of  sale 
contained  an  error  or  misstatement,  will  entitle 
purchaser  to  compensation  even  after  the  pur- 
chase-money has  been  paid.  M''Cann  v. 
Valeniine  M.  R.,  1  N.  I.  J.  R.  28 

22. ■  Sanitary  notice — Public  Health  Act, 

1878 — Non-disclosure  of — Sale  hy  the  Court- 
Compensation — Practice  of  the  Court  where  notice 
served  before  sale.}  A  purchaser  at  a  sale  by 
order  of  the  Court  was  allowed  compensation  in 
respect  of  the  estimated  depreciation  in  value 
due  to  the  receipt  by  the  vendor  before  the  sale 
of  a  notice  served  by  the  sanitary  authority 
under  the  Public  Health  Act,  1878,  which  notice 
had  not  been  disclosed  at  the  time  of  sale,  and 
remained  uncompUed  with.  It  will  in  future  be 
the  duty  of  the  solicitor  having  carriage  to 
inquire  as  to  the  existence  of  such  notices,  and 
if  such  do  exist  to  seek  the  directions  of  the 
Judge.  In  re  Lewis,  Deceased;  Pullan  v.  droves 
M.  R.,  42 1.  L.  T.  R.  210 

23. Stating   defect   ol  We—Will^~Be- 

quest  to  wife  in  trust — Delegation  of  trust.]  A 
condition  of  sale  of  leasehold  premises  stated 
that  a  testator,  by  his  will,  bequeathed  the 
premises  to  his  wife,  in  trust  for  herself  and  her 
children,  to  be  applied  by  her  as  she  should  deem 
most  expedient,  and  that,  to  give  effect  to  the 
trusts  contained  in  the  will  the  widow,  on  her 
re-marriage,  conveyed  the  premises  to  trustees, 
upon  trust,  by  sale  or  mortgage,  to  raise  £1,000 
for  the  benefit  of  the  ?aid  children,  and  that 
in  pursuance  of  this  trust  for  sale,  the  vendors 
were  selling  and  would  convey  tLe  premises  as 
trustees,  and  not  otherwise,  and  should  not  be 
bound  to  procure  the  concurrence  of  any  other 
parties.  The  will  contained  no  provision 
authorising  this  to  be  done.  The  purchaser 
refused  to  complete,  on  the  ground  that  a  good 
title  had  not  been  shown,  as  the  widow  had  no 
power  to  delegate  her  trust.  The  vendors  relied 
on  the  condition: — Held,  that  the  widow  com- 
mitted a  breach  of  trust  by  assigning  the 
premises  to  trustees,  and  that  the  purchaser  was 
not  precluded  by  the  condition  from  objecting 
to  the  title  on  this  ground,  inasmuch  as  he  was 
entitled  to  assume  that  a  power  to  do  what  was 
done  by  the  widow  would  be  shown.  In  re 
0'  Flanagan  and  Byan's  Contract 

M.  R.,  [1905]  1  I.  R.  280  ;  39 1.  L.  T.  R.  87 

24. Time  lor  delivery  ol  abstract  and 

requisitions  — "  Immediately" — Meaning  of.] 
Premises  held  under  a  judicial  tenancy  were  sold 
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SALE — continued 
subject  to  conditions  of  sale,  which  provided 
(1)  that  the  vendor  should,  immediately  after 
the  sale,  furnish  to  the  purchaser  or  his  solicitor 
an  abstract  of  title,  and  (2)  that  the  purchaser 
should  make  his  objections  and  requsitions  in 
respect  of  the  title,  and  send  the  same  to  the 
office  of  the  vendor's  solicitor  within  four  days 
from  the  delivery  of  the  abstract,  and  in  this 
respect  time  should  be  of  the  essence  of  the 
contract.  The  sale  took  place  on  the  30th 
December,  1907  ;  the  abstract  was  delivered  on 
4th  January,  1908,  and  the  purchaser's  requisi- 
tions were  sent  on  13th  January,  1908.  The 
vendor's  solicitor  declined  to  answer  the  requisi- 
tions, on  the  ground  that  they  were  late  -.-^ 
Held,  that  the  abstract  was  not  delivered 
"  immediately,"  and  consequently  not  within 
the  time  specified  in  the  conditions,  and  that, 
therefore,  the  purchaser  was  not  bound  by  the 
condition  requiring  the  requisitions  to  be 
furnished  within  four  days  from  the  delivery 
of  the  abstract.  Upperton  v.  Nicholson,  L.  B., 
6  Oh.  D.  436)  followed.  In  re  Todd  and 
M'Fadden's  Contract 

Kenny,  3.  (lor  M.  R.),  [1908]  1  I.  R.  213  ; 
42  I.  L.  T.  R.  78 

25. Wilful  ieta,m— Contract  for  sale  of 

freehold  premises — Vacant  possession — Non-com- 
pletion on  appointed  day — Interest  on  purchase- 
money.]  By  agreement  for  the  sale  of  certain 
freehold  premises  to  the  Postmaster-General 
it  was  provided  that  the  purchase  should  be 
completed  on  the  1st  August,  1904 ;  that  on 
completion  the  purchaser  should  be  given  clear 
possession ;  that  the  purchaser  should  pay  the 
purchase-money  on  that  date ;  and  that  if, 
from  any  cause  other  than  the  wilful  default  of 
the  vendors,  the  purchase  should  not  be  com- 
pleted on  or  before  that  date,  the  purchaser 
should  pay  interest  on  the  purchase-money. 
The  vendors  were  in  a  position,  shortly  after 
1st  August,  1904,  to  give  vacant  possession  of  all 
the  premises,  save  one  holding,  which  they  had 
assumed  to  have  been  held  under  a  quarterly 
tenancy.  On  that  assumption  they  had  served 
a  three  months'  notice  to  quit  for  August  1st ; 
but  in  ejectment  proceedings  it  was  held  that 
the  tenancy  was  a  yearly  one,  commencing  on 
May  1st,  and  that,  therefore,  the  notice  was 
insufficient.  The  premises  consisted  of  a 
licensed  publichouse,  which  had  been  held  for 
more  than  thirty  years  at  an  annual  rent,  pay- 
able quarterly.  The  tenancy  had  commenced 
on  May  1st,  1871,  but  the  vendors  had  no  recorc^ 
or  recollection  of  the  exact  terms  of  the  letting. 
As  a  result,  the  vendors  were  not  in  a  position 
to  complete  until  29th  June,  1905 : — Held,  that, 
in  assuming  the  tenancy  to  be  quarterly,  and  in 
fixing  the  date  for  completion  on  that  assump- 
tion, the  vendors  had  been  guilty  of  wilful 
default  and  that  therefore  they  were  not  entitled 
to  be  paid  interest  on  the  purchase-money.  In 
re  Postmaster-General  and  Colgan's  Contract 
Barton,  J.,  App.,  [1906]  1.  I.  R.  287,  477  ; 
40 1.  T.  L.  R.  112 
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VENDOR  AND  PURCHASER— CONTRACT. 

1.  In    letters  —  Subsequent    correspon- 
dence— Want  of  title — Fee- farm  grant — Boot  of 
title — Title   to   converted   leasehold — Refusal   to 
make    title — Breach    of   contract — Discharge  of 
purchaser — Rescission.^      By    letters     of    the 
6th  February,  1897,  0.  offered  to  purchase  M.^s 
interest  in  certain  lands,  subject  to  title  to  the 
satisfaction  of  0.'«  solicitor,  the  purchase  to  be 
concluded  on  the  25th  April,  and  M.  accepted 
the  offer.     The  premises  were  held  under  a  fee- 
farm  grant,  dated  the  21st  August,  1852,  and 
made  pursuant  to  the  Renewable  Leasehold 
Conversion  Act  (12    &  13  Vict.,  o.  105).     On 
February    11th    Jf.'s   solicitors   sent   to    0.'« 
solicitor   a   draft   agreement  for  sale,   which 
provided  that  the  title  should  commence  with 
the  fee-farm  grant.    C.'s  solicitor  declined  to 
have  this  agreement  executed,  alleging  that  the 
letters  were  the  contract ;   he,  however,  agreed 
to  waive  proof  of  the  grantor's  title.    A  corres- 
pondence ensued  in  which  G.'s  solicitor  called 
for  an  abstract  of  title ;   Jf .'«  solicitors  replied 
that  if  G.  would  accept  title  on  the  basis  of  the 
draft  agreement  they  would  furnish  it,  but  that 
M.  would  not  make  further  title.     On  February 
22nd  M.'s  solicitors  sent  the  abstract  stating 
"  it  is  distinctly  understood  that  no  title  prior 
to   the  fee-farm  grant    ...    is   to   be  re- 
quired."    C«  solicitor  replied,  "  In  reference 
to  the  understanding    ...    I  don't  seek  to 
investigate  the  title  of  the  grantor,"  and  on 
March   1st  he  furnished  requisitions,   one  of 
which  required  that  the  grantee's  title  to  the 
leasehold  interest  should  be  shown.    Replies 
were  sent  on  March  5th,  stating,  amongst  other 
matters,  that  it  had  been  expressly  stipulated 
that  no  enquiry  should  be  made  behind  the 
grant.  G.'s  solicitor  woiild  not  accept  this,  and 
on  March  10th  M.'s  solicitors  wrote  that  if  G. 
would  not  accept  the  title  as  stipulated  in  his 
previous  letters,  the  matter  could  not  proceed 
further.    The  letter  concluded — "Please  let  us 
know  as  soon  as  possible  whether  your  client 
will  proceed  or  not."     On  March   13th   G.'s 
solicitor  wrote  that  the  title  was  not  a  market- 
able one,  and  that  without  it  C.  refused  to  go 
on   with   the  sale,   concluding,    "  so   nothing 
remains  but  to  send  you  particulars  of  my 
client's   costs."     M.'s   soUeitors    replied   that 
from  the  first  they  had  intimated  that  title 
would  not  be  shown  prior  to  the  grant,  adding 
"  We  shall,  however,  make  further  enquiries, 
and  we  might  be  able  to  find  some  document." 
On  the  16th  they  again  wrote  saying  that  they 
had  procured  a  deed  which  made  the  matter 
perfectly  clear,  and  they  would  send  a  copy. 
G.'s  solicitor  answered  that  as  M.  had  declined 
to  carry  out  the  agreement  he  had,  on  receipt  of 
the  letter  of  March  10th,  written  to  G.  stopping  a 
sale  of  her  house,  and  saying  that  the  contract 
was  off.     On  March  16th  a  copy  of  the  deed 
showing  the  prior  title  was  furnished,  but  G. 
refused  to  complete,  and  her  solicitor  returned 
all  documents,  and  furnished  his  costs  to  M.'s 
solicitors.    They  thereupon  wrote  declining  to 
admit  G.'s  right  to  terminate  the  contract.    In 
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an  action  by  M.  for  specific  performance: — 
Held,  by  the  Vice-Chancellor,  that  the  contract 
was  to  be  found  in  the  letters  of  the  6th  Febru- 
ary ;  that,  having  regard  to  section  7  of  the 
Renewable  Leasehold  Conversion  Act,  the  fee- 
farm  grant  could  not  be  relied  on  as  the  root  of 
title  ;  that  G.  was  justified  in  her  requisition  as 
to  the  prior  title,  and  that  her  solicitor  had  not 
waived  her  right  to  evidence  of  same.  But, 
that  a  rescission  of  the  contract  could  only  be  by 
a  new  contract,  showing  in  clear  and  unequivocal 
terms  that  both  parties  had  agreed  to  rescind  the 
contract  for  sale ;  that  the  letters  of  the  1  Otb 
and  13th  March  had  not  that  operation ;  that  G. 
had  not,  under  the  circumstances,  prior  to  the 
25th  of  April,  a  right  to  rescind  the  contract ; 
and  that  M.  was  entitled  to  specific  performance- 
provided  good  title  could  be  made.  On  appeal, 
held  (reversing  the  decision  of  the  Vice-Chan- 
oellor),  that  by  the  contract  the  vendor  was  to. 
give  a  marketable  title  to  the  lands ;  that  by 
their  letter  of  March  10th  the  vendor's  solicitors 
declared  his  incapacity  to  fulfil  this  part  of  the 
contract,  and  renounced  the  same,  and  the- 
purchaser,  having  by  her  solicitor's  letter  of 
March  13th  elected  to  treat  this  letter  of  March 
10th  as  a  breach  of  the  contract,  was  thereby 
discharged  and  released  from  the  contract,  and 
was  not  liable  specifically  to  perform  the  same. 
Maconchy  v.  Glayton 

V.-C.,  App.,  [1898]  1  I.  R.  291,  30& 

2  and  3. Promissory  note  given  to  carry 

out  completion  of.]  Plaintiff  sued  for  a  balance- 
due  on  a  promissory  note  dated  18th  January,. 
1893,  for  a  sum  of  £25  passed  to  H.  H.  was 
the  father-in-law  of  the  defendant,  and  he  had 
assigned  his  farm  to  the  defendant,  no  notice 
having  been  given  to  the  landlord.  Defendant 
wished  to  get  receipts  in  his  own  name,  to- 
become  recognised  by  his  landlord,  and  to  serve- 
notices.  Defendant,  therefore,  brought  the- 
notices  to  H.,  whose  daughter,  defendant's 
wife,  was  then  dead.  ff.  refused  to  sign  the- 
notices  unless  he  got  £50.  They  afterwards, 
by  intervention  of  a  priest,  agreed  to  £2.'),  and 
defendant  passed  a  note  to  H.,  who  endorsed 
to  plaintiff  after  it  became  overdue: — Held^ 
that  H.,  having  assigned  his  interest  in  the 
farm,  was  bound  to  complete  the  title  without, 
consideration  at  the  request  of  the  defendant,, 
and  the  Civil  Bill  was  dismissed.  Gronin  v. 
Gallaghan  Co.  Ct.,  31  I.  L.  T.  345 

4. Sale  of  interest  in  lease — Rent  paid' 

in  advance.]  Purchasers  bought  a  lessee's 
interest  in  a  term  of  years,  the  rent  for  the  last 
year  of  the  term  having  been  paid  at  the  com- 
mencement of  the  letting : — Held,  that  the- 
vendor  was  not  entitled  to  the  year's  rent 
which  had  been  paid  in  advance,  in  addition- 
to  the  purchase-money.  Dublin  Gorporation  v. 
Barry  V.-C,  [1897]  1  I.  R.  65 

5. Sale  of  interest  in  lease — Misdescrip- 
tion— Under-lease — Govenants  with  lessor,  "hif 
exer.utors,  administrators,  and  assigns" — Onus  off 
proof.]    Where,  on  a  coptract  for  the  sale  of 
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premises  described  as  held  under  lease,  it 
appeared  that  the  covenants  in  the  lease  were 
made  with,  and  on  behalf  of,  the  lessor,  his 
executors,  administrators,  and  assigns,  and  the 
purchaser  objected  that  the  lease  was  an  under- 
lease : — Held,  that  the  onus  of  proof  lay  on  the 
vendor.     Kavanagh  and  Balfe's  Contract 

M.  R.,  32  I.  L.  T.  R.  6 

6. Seed  rate.]     A  vendee  is  not  liable 

to  a  vendor  (under  a  covenant  to  pay  all  rates 
and  taxes)  for  seed  rate  due  for  seed  supplied 
ultra  vires,  the  rateable  value  of  the  lands 
exceeding  £15  (S4  Vict.,  c.  1,  s.  f  (2)),  which  rate 
the  vendor  has  paid.     Welsh  v.  Harrington 

Co.  Ot.,  29  I.  L.  T.  3ii6 

VENDOR  AND  PURCHASER— CONVEYANCE. 
Sale  by  executors  —  Registered  land  —  Con- 
currence of  joint  executors  dispensed  with  hy 
Cou.rl.']  A  testator  died  possessed  of  a  farm 
which  was  registered  in  accordance  with  the 
provisions  of  the  Local  Registration  of  Title 
Act,  and  appointed  two  executors,  one  of  whom 
alone  obtained  a  grant  of  probate,  the  right  of 
the  other  being  reserved.  The  farm  was  sold  in 
an  administration  action  in  which  the  executor 
who  proved  the  will  was  plaintiff.  The  Court 
made  an  order  dispensing  with  the  concurrence 
in  the  conveyance  of  the  executor  who  has 
not  proved.  Be  Pawley  and  London  and  Pro- 
vincial Bank  (1900)  I  Ch.  58,  applied.  The 
case  of  Re  Pawley  and  London  and  Provincial 
Bank  (1900)  1  Ch.  58,  upon  similar  sections  in 
the  Land  Transfer  Act,  1897  (60  &  61  Vict., 
c.  65),  decided  that  it  was  necessary  that  both 
executors  should  concur  in  the  conveyance 
unless  the  Court  should  otherwise  order.  The 
Court,  upon  the  application  of  the  purchaser, 
inserted  in  its  order  that  the  plaintifi  do  convey 
the  said  farm  to  the  said  purchaser.  Ringland 
V.  Ringland  M.  R.,  1  N.  I.  J.  R.  184 

VENDOR  AND  PURCHASER— FRAUD. 
Gross  undervalue — Sale  by   admlnistiatoi — 

Standard  of  price.]  There  is  now  no  rule  of  law 
as  to  what  constitutes  gross  undervalue  in  the 
purchase  price.  Gross  undervalue  is  something 
that  shocks  the  apprehension  or  judgment.  In 
considering  what  is  gross  undervalue,  the  old 
rule  as  to  setting  aside  a  sale  made  for  only  half 
its  real  value  will  be  taken  into  consideration. 
Boothman  v.  Brown       M.  R.,  1  N.  I.  J.  R.  41 

VENDOR  AND  PURCHASER— INTEREST 
ON  PURCHASE-MONEY. 
Delay  in  completion — Lease  upon  payment 
of  a  fine — Delay — Possession  taken  pending 
completion — Liability  for  interest  from  date 
of  possession.]  Where  a  tenancy  created 
de  novo  is  sold,  and  the  purchaser  takes  posses- 
sion in  anticipation  of  title  being  made  (which 
title  he  afterwards  accepts),  the  tenant,  not- 
withstanding that  the  vendor  is  in  default  in 
making  title,  cannot  rely  on  payment  of  rent  in 
respect  of  the  tenancy  as   a  defence  to   the 
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ON  PURCHASE-MONEY— conMjMJcd. 
vendor's  claim  for  interest  on  the  purchase- 
money  from  the  date  of  the  assumption  ot 
possession.     Beresford  v.  Clarke 
Gibson,  J.,  [1908]  2 1.  R.  317  ;  42 1.  L. T.  R.  136 

VENDOR  AND  PURCHASER— RESCISSION. 

1.  Clear  possession  not  given — Action  to 

recover  back  deposit — Costs  of  appeal.]  D., 
through  his  clerk,  purchased  at  an  auction  a 
farm  described  in  the  particulars  as  a  "  judicial 
tenancy."  Under  the  conditions  of  sale  the 
purchaser  was  to  get  "  possession  "  of  the  farm, 
was  to  pay  25  per  cent,  on  the  purchase  price  to 
C,  the  "solicitor  and  agent"  of  the  vendor,  as 
a  deposit  and  in  part  payment,  and  was  to  pay 
5  per  cent,  auction  fees.  D.'s  clerk  signed  the 
conditions  and  memorandum  of  agreement ;  but 
the  deposit  upon  the  purchase,  £400,  was  paid 
to,  W.,  the  auctioneer.  W.,  deducting  from  the 
sum  received  £67  10s.  as  auction  fees,  paid  ovei 
£332  10s.  the  balance  to  C,  and  at  the  same 
time  received  from  C.  £200  in  liquidation  of  a 
debt  of  a  greater  sum  due  him  by  C.'s  client,  the 
vendor.  Subsequently  D.  discovered  that  the 
farm  was  the  subject  of  a  judgment  in  ejectment 
for  non-payment  of  rent,  and  that  a  brother  of 
the  vendor  occupied  a  house  and  some  land  on 
the  farm  as  a  squatter.  Accordingly  D.  wrote  a 
letter  to  C.  repudiating  the  contract  on  the 
ground  that  under  s.  20  of  the  Land  Act  of  1881, 
the  vendor  could  not  give  a  present  tenancy, 
and  that  the  vendor  could  not  give  clear  posses- 
sion. He  then  demanded  from  W.  the  amount 
paid  to  him  as  deposit  on  the  purchase  and 
brought  his  action  for  S3,me:— Held  (affirming 
the  Queen  s  Bench  Division),  that  the  plaintiff 
was  entitled  to  rescind  the  contract  as  the 
vendor  could  not  give  clear  possession,  and 
further,  that  the  plaintiff  was  entitled  to  recover 
from  the  defendant  the  £200  paid  back  to 
defendant  by  C,  as  part  of  the  deposit  paid  by 
plaintiff  and  received  by  defendant  with  notice. 
Dickie  v.  White  App.,  1  N.  I.  J.  R.  128 

3. Licensed  house — Conviction  recorded 

on  licence — Omission  to  disclose — Licensing  Act, 
1872  (35  <fc  36  Vict.,  c.  94,  «.  31i.i  On  a  sale  of 
a  pubUc  house  with  a  licence  attached,  the  non- 
disclosure by  the  vendor  of  the  fact  that  one 
conviction  has  been  indorsed  on  the  licence  is 
not  a  material  omission  which  entitles  the  pur- 
chaser to  refuse  to  complete  the  sale.  In  re 
Ward  and  Jordan's  Contract 

riS98]   1  I.  R.  291,  306;  2  N.  I.  J.  R.  38; 
M.  R.,  [19021 1  I.  R.  73  ;  35  I.  L.  T.  R.  249 

3. Requisitions  on  title — Rescission    of 

contract  by  vendor — Return  of  deposit — Interest 
and  purchaser  s  costs  of  investigating  title  in  vhal 
circumstances  not  recoverable  for  vendor.  ]  Where 
a  vendor  shows  title  to  lands  sold  under  condi- 
tions of  sale,  though  not  such  a  title  as  would  in 
equity  be  forced  on  an  unwilling  purchaser,  and 
the  purchaser  by  insisting  on  requisitions  with 
which  the  vendor  is  not  bound  to  comply, 
entitles  the  latter  to  exercise  his  right  to  rescind 
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the  contract  5  the  purchaser  is  not,  in  the 
abrenoe  of  dishonest  conduct  on  the  part  of  the 
vendor,  entitled  to  interest  on  his  deposit,  and 
cannot  recover  his  costs  of  investigating  title 
from  the  vendor.  In  re  Oommins  and  Sanafy's 
Contract  and  the  Vendor  and  Purchaser  Jet,  1874 
App.,  39  I.  L.  T.  R.  85  ; 
5  N.  I.  J.  R.  Ill 

VENDOR  AND  PURCHASER— SPECIFIC  PER- 
FORMANCE. 
Defendant  willing  to  perform  contract — Oosts.^ 
Action  to  obtain  decree  for  specific  performance 
against  a  purchaser  who  sought  to  repudiate 
contract,  but  who,  prior  to  hearing  of  action, 
agreed  to  complete : — Held,  plaintiff  was 
entitled  to  a  decree  and  to  have  the  costs  of  the 
action  paid  by  the  ilefendant.  M'Greedy  v. 
Treanor  Ch.  Div.,  52  I.  L.  T.  R.  100 

VENDOR  AND  PURCHASER— TITLE. 

1. Contingent  charge  on  property — Con- 
veyancing Act,  1881,  s.  5  (1)  (2).]  W.  J.  R.,  by 
his  marriage  settlement,  covenanted  with  the 
trustees  of  the  settlement  that  if  and  so  soon  as 
he  should  become  a  bankrupt  or  should  present 
a  petition  for  arrangement  with  his  creditors,  or 
should  die  leaving  his  wife  surviving  him, 
whether  there  should  be  any  issue  of  the  marriage 
or  not,  he  would  then,  and  in  any  of  the  said 
events,  pay  to  the  said  trustees  the  sum  of 
£1,500,  and  to  further  secure  such  payments 
demised  to  the  said  trustees  certain  licensed 
premises  for  the  term  of  500  years,  upon  trust, 
in  default  of  payment  of  said  sum,  to  raise  the 
same  by  mortgage  or  sale,  and  hold  the  same 
upon  trust  for  his  wife.  None  of  the  events 
upon  the  occurrence  of  which  the  money  was 
payable  happened  ;  but  both  trustees  of  the 
settlement  died,  and  subsequently  W.  J.  B.  sold 
the  premises.  But  the  purchaser  objected  to 
the  title  on  the  ground  that  as  the  charge  was 
contingent  no  trustees  of  the  settlement,  even 
though  paid  the  £1,500  in  cash,  could  release 
the  charge.  Application  (under  Conveyancing 
Act,  1881,  s.  5),  by  W.  J.  E.,  for  libnrtyto  pay 
£1,500,  with  interest  and  costs,  into  Court  in 
discharge  of  the  contingent  charge,  and  for  an 
order  declaring  the  premises  freed  from  the 
charge,  and  vesting  the  term  created  by  the 
settlement  in  the  purchaser.  The  Master  of  the 
Rolls  granted  the  order  sought.  [See  Be 
M'Gwinness'9  Contract,  1  N.  I.  J.  R.  49.]  Be 
Byan's  Trust,'  M.  R.,  1  N.  I.  T.  R.  138 

2. Costs  ol  verification — Abstract— Proo/ 

that  vendor  is  heir-at-law  of  deceased  -owner  in 
fee-sim/ple — Proof  of  payment  of  succession  and 
estate  duty — Conveyancing  and  Law  of  Property 
Act,  1881  (44  <fe  46  Vict.,  c.  41),  s.  3  (6)— Finance 
Act,  1894  (57  <fe  58  Vict.,  c.  30),  s.  11.]  Where 
the  vendor's  title  depends  on  the  fact  ,of  his 
being  heir-at-law  of  a  deceased  owner  of  the 
property,  and  the  fact  of  his  heirship  is  stated 
on  the  abstract,  the  abstract  is  complete,  and 
proof  of  his  heirship,  by  statutory  declaration  or 
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otherwise,  is  merely  verification  of  a  fact  stated 
on  the  face  of  the  abstract.  Accordingly,  by 
section  3  (6)  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  the  expense  of  procuring 
such  proof  must  be  borne  by  the  purchaser.  In 
re  Moody  and  Yates'  Contract,  30  Ch.  D.  344, 
distinguished.  An  abstract  of  title  which  does 
not  show  that  succession  and  estate  duty,  to 
which  the  property  became  liable  on  the  death 
of  a  previous  owner  from  whom  title  is  traced; 
have  been  paid,  or  that  no  duties  were  payable, 
is  defective ;  and  proof  that  such  duties  have 
been  paid,  or  are  not  payable,  must  be  furnished 
by  the  vendor  free  of  expense  to  the  purchaser* 
In  re  Conlon  and  Paulkener'  s  Contract 

M.  R.,  [1916]  1  I.  R.  241  ; 
App..  52  I.  L.  T.  R.  1 

3. Devise  at  death  of  surviving  tenant- 

f or-!ife  to  superioress  of  convent-^Pen'od  at 
which  Superioress  is  to  be  ascertained.  ]  A  testator 
devised  her  share  of  freehold  lands  to  her 
brother  and  sister  equally  for  life,  and  on  the 
death  of  either  the  whole  to  the  survivor,  and 
directed  that  on  the  death  of  the  survivor  the 
share  shovdd  be  divided  equally  between  the 
superioresses  of  two  convents  for  the  benefit  of 
the  schools  attached  to  each.  The  lands  were 
sold  after  the  death  of  the  survivor.  The  pur- 
chaser required  that  the  person  who  was 
superioress  at  the  date  of  the  death  of  the 
testatrix,  or  her  her-at-law  or  devisee,  should 
join  in  the  conveyance : — Held,  that  the  devise 
meant  the  superioress  at  the  date  of  the  death 
of  the  testatrix,  and  not  the  superioress  at  the 
date  of  the  surviving  tenant-for-life,  and  that 
the  requisition  of  the  purchaser  should  be  com- 
plied with.  In  re  Laffan  and  Doumes'  Contract 
H.R.,[1897]1I.R.469  ; 
Barton,  J.,  49  I.  L.  T.  R.  S 

4 Lease — Renewal — Lapse     of    time — 

Validity.^  A  lease  contained  a  covenant  for 
renewal  every  thirty  years  during  a  period  of 
999  years,  no  time  being  fixed  witiin  which  the 
lease  was  to  be  renewed.  In  1913,  nineteen  years 
after  the  expiration  of  the  previous  lease,  a 
tenant-for-life  of  the  premises  granted  a  renewal 
to  the  lessee,  who  had  remained  in  possession," 
paid  the  rent,  and  observed  the  conditions  of 
the  lease,  On  the  sale  of  the  lessee's  interest  the 
purchaser  challenged  the  validity  of  the  renewal 
on  the  ground  that  it  was  out  of  time: — Held, 
that  the  mere  lapse  of  time  did  not  render  the 
renewal  inoperative,  and  that,  except  in  a  case 
where  time  was  of  the  essence  of  the  contract, 
no  distinction  could  be  drawn  between  the 
powers  of  an  absolute  owner  and  those  of  a 
limited  owner  to  grant  a  renewal.  Allen  v. 
Murphy 

App.,  [1917]  1 1.  R.  484 ;  52  I.  L.  T.  R.  1 

5.  — r—  Legal  estate  not  in  vendor — Parol 
trust — Trustee  willing  to  join  in  conveyance — Be- 
pudiation — Vendor  and  Purchaser  Act,  1874.} 
The  Court  will  not  compel  a  purchaser  to  take 
a  title  from  a  vendor  with  whom  he  did  not 
contract,  nor  will  it  force  on  an  unwiUing  pur- 
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chaser,  who  has  repudiated  the  contract  on  the 
ground  that  the  vendor  has  shown  no  title,  a 
title  depending  on  an  undisclosed  parol  trust  in 
favour  of  the  vendor.  In  re  McLaughlin  and 
M'Orath's  Contract 

Ct.  of  App.,  48  I.  L.  T.  R.  87 

6.  Practice — Bringing  in  a  person  not  a 

party  to  the  contract — Land  Act,  1881,  s.  1 — 
Notice  of  intention  to  sell — Waiver  of  right  to 
pre-empt.'\  The  Court  may,  if  it  think  it  neces- 
sary to  determine  the  question  of  title  between 
a  vendor  and  a  purchaser  under  the  Vendor  and 
Purchaser  Act,  direct  a  third  party,  not  a  party 
to  the  contract,  to  be  made  a  party  to  the 
proceedings.  A  notice  of  intention  to  sell  under 
section  1  of  the  Land  Act,  1881,  is  only  valid  for 
a  sale  effected  within  a  reasonable  time  from 
the  date  of  its  service.  Semble,  a  title  to  a 
judicial  tenancy  will  not  be  forced  on  the  pur- 
chaser while  it  is  uncertain  whether  the  landlord 
will  accept  the  purchaser  as  his  tenant,  not- 
withstanding the  fact  that  an  assignment  of 
such  a  tenancy  is  valid  until  set  aside.  Be 
Antrim  County  Land,   the,  Co.  and  Dobbin 

M.  R.,  43 1.  L.  T.  R.  120 

7.  Mortgagee  in  possession — Emergency  legis- 
lation— Power  of  sale — Courts  ( Emergency  Powers) 
Act,  1914  (4*5  Geo.,  V.,  c.  78),  s.  1  (1)  (6).]  The 
expression  "mortgagee  in  possession"  in 
section  1  (1)  (5)  of  the  Courts  (Emergency 
•Powers)  Act,  1914,  means  a  mortgagee  who  has 
taken  possession  without  leave  of  the  Court. 
In  re  Provident  Association  of  London,  Ltd.,  and 
Oollogaly's  Contract 

M.  R..  [1917]  1  I.  R.  240  ;  51  I.  L.  T.  H.  87 
8. Registered  alter  registration  ol  pur- 
chase agreement,  but  before  conveyance — Judg- 
ment mortgage  affecting  the  premises — Blot  on 
title.]  A  vendor  agreed  with  a  purchaser  for  the 
sale  of  leaseholds.  The  investigation  of  the  title 
disclosed  an  unsatisfied  judgment-mortgage 
affecting  the  premises,  and  registered  prior  to 
the  conveyance  to  the  vendor.  The  purchase- 
agreement,  pursuant  to  which  the  conveyance 
to  the  vendor  had  been  made,  was  registered 
prior  to  the  registration  of  the  imsatisfied  judg- 
ment mortgage.  The  purchaser  having  by  his 
requisitions  required  that  the  vendor  should 
procure  a  release  or  satisfaction  of  the  j  udgment- 
mortgage,  and  the  vendor  having  declined  to  do 
so: — Held,  by  the  Court  of  Appeal,  O'Brien,  L.C., 
and  Moriarty,  L.J.,  dissentiente  Cherry,  L.C.J, 
(affirming  the  decision  of  Barton,  J.,  on  a  vendor 
and  purchaser  summons),  that  a  good  title  had 
not  been  shown.  But  held  by  O'Brien,  L.C., 
and  Moriarty,  L.J.,  that  the  questions  involved 
were  not  proper  to  be  decided  on  a  vendor  and 
purchaser  summons.  Position  of  judgment 
creditors  prior  to  and  since  the  Judgment 
Mortgage  Act,  13  &  14  Vict.,  o.  29,  where  a 
vendor  continues  in  possession  between  an 
agreement  for  sale  and  actual  conveyance, 
discussed.  In  re  Kissoch  and  Currie's  Contract 
Barton,  J.,  App.,  [1916]  1 1.  R.  376,  382  ; 
49  L  L.  T.  R.  8 
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9,  — —  Sale  ol  leasehold  by  administrator— 

Power  of  sale  for  purpose  of  distribution  among 
nert-of-kin.]  ^n  administrator,  who  has  paid 
the  funeral  and  testamentary  expenses  and  debts 
of  an  intestate,  has  a  power  of  sale  over  the 
leasehold  property  of  the  intestate  for  the 
purpose  of  distribution  among  the  next-of-kin. 
In  re  Norwood  and  Blahe's  Contract 

M.  R.,  [1917]  1 1.  R,  472 

10. Vaierleasi— Proposal     to     purchase 

vendor's  "  leasehold  interest" — Title  shown  under 
an  underlease.']  The  purchaser  signed  a  proposal, 
which  was  accepted  by  the  vendor,  in  the 
following  terms: — "I  propose  to  purchase,  for 
the  sum  of  £400,  your  leasehold  interest  in  the 
house  and  premises.  .  .  .  You  are  to  show 
a  good  marketable  title,  free  from  all  incum- 
brances. .  .  ."  The  vendor  showed  title 
under  an  underlease  for  a  term,  which  would 
expire  ten  months  before  the  expiration  of  the 
headlease.  On  the  objection  by  the  purchaser 
that  the  vendor's  oiler  of  a  sub-lease  did  not 
satisfy  the  contract : — Held,  that  the  vendor  had 
satisfied  the  contract,  and  that  the  purchaser 
was  bound  to  complete.     Palmer  v.  Coates 

M.  R.,  39 1.  L.  T.  R.  221 

11, Vendor  trustee— Delegation  of  trust — 

5  Oeo.  v.,  c.  13,  s.  1  (1) — Power  of  Attorney.] 
Certain  premises  were  put  up  for  sale  by  auction, 
the  vendors  being  trustees.  One  of  the  vendors 
being  absent  on  war  service,  it  was  proposed 
that  the  conveyance  to  the  purchaser  should  be 
executed  by  a  person  to  whom  he  had  purported 
to  delegate  the  execution  of  trusts,  of  which  he 
was  a  trustee,  under  the  Execution  of  Trusts 
(War  Facilities)  Act,  1914  (5  Geo.  V.,  c.  13), 
s.  1  (1).  The  power  of  attorney  by  which  the 
delegation  purported  to  be  carried  out,  though 
referring  to  the  Act,  was  in  general  terms,  did 
not  mention  the  particular  settlement  in  which 
the  premises  in  question  were  comprised,  and 
did  not  deal  or  purport  to  deal  with  realty  in 
any  way.  The  purchaser  having  objected  that 
the  power  of  attorney  was  insufficient  to  enable 
the  conveyance  to  him  to  be  executed  in  the 
marmer  proposed: — Held,  that  the  objection 
was  well  founded.  In  re  Donoughmore  and 
Hackett's  Contract 

M.  R..  [1918]  1 1.  R.  359  ;  52 1.  L.  T.  R.  147 

12.  "  Wilful  default  "^ — Pending  litiga- 
tion as  to  alleged  blot  on  title.]  The  vendor 
offered  for  sale  certain  premises  under  conditions 
of  sale  which  provided  that  if  from  any  cause 
whatever  the  purchase  should  not  be  completed 
before  a  named  day,  the  purchaser  should  pay 
interest  on  the  balance  of  the  purchase-money 
from  that  day.  On  the  day  on  which  the  con- 
tract was  signed,  a  vendor  and  purchaser 
summons  was  issued  in  reference  to  the  sale 
by  the  same  vendor  of  another  lot  held  under  the 
same  title,  as  to  whether  a  judgment-mortgage 
which  affected  both  premises  took  priority  to 
the  purchase  agreement  and  was  a  blot  on  the 
title.  This  litigation  delayed  completion  for 
nearly  seven  mpnths.     The  vendor  sought  to 
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excuse  the  delay  upon  the  ground  that  he  had 
been  advised  by  counsel  that  the  judgment- 
mortgage  did  not  affect  the  premises : — Held, 
that  the  vendor  was  not  justified  in  contracting 
to  complete  within  the  limited  time  specified, 
with  a  cloud  overhanging  the  title :  and  that  the 
vendor  had  been  guilty  of  wilful  default,  and 
that  consequently  the  purchaser  was  not  bound 
to  pay  interest  Upoii  the  purchase-money. 
Kissock  and  Taylor's  Contract 
Barton,  J.,  [1916]  1 1.  R.  393  ;  50 1.  L.  T.  R.  100 

VENDOR      AND      PURCHASER  —  VENDOR 
AND  PURCHASE  SUMMONS. 
1. Jurisdiction — Lessor    and    lessee — 

Contract  for  lease — "  Usual  covenants" — Coven- 
ant to  insure — Be-building.1  The  jurisdiction  to 
determine  on  summons  under  section  9  of  the 
Vendor  and  Purchaser  Act,  1874,  a  question 
arising  on  a  contract  between  vendor  and  pur- 
chaser extends  to  the  determination  of  a  question 
between  intended  lessor  and  lessee  on  a  contract 
for  a  lease.  A  contract  for  a  lease  contained  a 
provision  that  "  the  lease  shall  contain  the 
usual  covenants  between  landlord  and  tenant,  a, 
covenant  to  insure  and  keep  insured  the  pre- 
mises ...  in  the  sum  of  £1,000  in  the 
joint  names  of  lessor  and  lessee,  to  permit  the 
lessor  or  agent  to  inspect  the  premises  and 
to  make  good  all  defects,  &c.,  pointed  out. 
.  .  ."  : — Held,  that  the  lessor  was  not  entitled 
to  insist  on  the  insertion  of  a  provision  in  the 
lease  that  in  case  of  fire  the  premises  should  be 
restored  to  the  satisfaction  of  the  agent  or 
architect  of  the  lessor ;  or  of  a  provision  that 
the  lessee  should  not  do  or  suffer  anything 
which  might  make  the  policy  void  or  voidable  ; 
but  that  the  lessor  was  entitled  to  require  the 
insertion  of  a  provision  that  in  the  event  of  fire, 
and  the  insurance  money  being  insufficient  for 
the  repair  of  the  premises,  the  lessee  should 
make  up  the  deficiency  out  of  his  own  money. 
Lcchy  and  Aikeri's  Contract 

Barton,  J.,  40  I.  L.  T.  R.  65 

2,  — —  Practice — Third  parties  interested.} 
On  a  vendor  and  purchaser  summons  to 
decide  a  question  arising  on  the  construction  of 
a  will,  the  Court  refused  to  decide  the  question 
as  between  the  vendor  and  purchaser,  because 
such  decision  might  affect  the  rights  of  third 
parties  under  the  will  who  were  not  represented 
in  the  proceedings.  Brown  and  Mitchell's 
Contract  V.-C,  2  N.  I.  J.  R.  106 

VENDOR  AND  PURCHASER. 

Agent  of  vendor  signing  memorandum  as 

witness  [1903]  1  I.  R.  32 

See  Frauds,  Statute  of.    2. 
■' Appeal  from  order  on  summons — Inter- 
locutory [1899]  1  I.  R.  113,  118 
See  Landlord  and  Tenant — Lease.    12. 

Bankruptcy — Mortgaged  premises 

[1900]  2  I  R  433  ;  33  I.  L.  T.  R.  165 
See  Bankruptcy— Sale  by  Court 


VENDOR  AND  PURCHASER— cowiintted. 
— — ■  Breach  of  contract  for  sale  of  timber — 
Measure  of  damages 

[1899]  1   I.  R.  79 
See  Damages.    8. 

Chancery    Division — Tithe    rentcharge — 

Compensation  [1894]  1  I.  R.  1  ; 

28  I.  L.  T.  R.  184 
See  Practice — Sale  by  Court.    8. 

Conditions    of     sale — Sale     by     Court — 

Depreciatory     conditions — Re-opening 
biddings 

[1915]  1  I.  R.  29  ;  48  I.  L.  T.  R.  133 
See  Mortgage — Judgment  Mortgage.    14. 

•  Conditions  of  sale — Sale  in  lots  by  limited 

owner — Apportionment  of  rentcharge 
[1913]  1 1.  R.  125 
See  Vendor  and  Purchaser— Conditions  ot 
Sale.    11. 

Contract  for  sale  of  settled  land — Specific 

performance — Jurisdiction     of     Land 

Judge  to  enforce     [1913]  1  I.  R.  165  ; 

47  I.  L.  T.  R.  58 

See  Land  Judges'  Court — Jurisdiction.    2. 

Costs — Sale  under  Lands  Clauses  Acts — 

Scale  fee  [1915]  1  L  R.  185 

See  Solicitor — Bill  of  Costs.    124. 

Costs — Scale  fee — Same  solicitor  acting  for 

vendor  and  purchaser  [1915]  1 1.  R.  58 

See  Solicitor— Bill  of  Costs.    125. 

— —  Deposit — Consent      of     landlord — Action 

against    auctioneer   for    damages    for 

negligence  33  I.  L.  T.  R.  144 

See  Auctioneer.    9. 

Deposit  payable  immediately  after  sale- — 

Credit  given  by  auctioneer 

[1894]  2  I.  R.  657,  662 
See  Account  Stated. 

Infant  owners  attaining  age  and  abandon- 

ing possession — Bailiff  or  guardian — 
Statute  of  Limitations 
[1907]  1  I.  R.  393  ;  41  I.  L.  T.  R.  182 
See  Limitations,  Statute  of — Trusts.    7. 

Innocent  misrepresentation  as  to  acreage 

— Specific  performance  with  abatement 
in  price  [1897]  1 1.  R.  534 

See  Specific  Performance.    11. 

•  Landlord  exercising  right  of  pre-emption — 

Delivery  of  abstract  of  title 

[1899]  1 1.  R.  449, 456 
See  Land  Law  Acts- — Sale  of  Tenancy.  12. 

Land  Purchase  Acts 

See  Land  Purchase  Acts. 
—  —  Lands    held    under    perpetuity    grant — 
Effect     of    order    fixing    fair    rent — 
Requisition  requiring   concurrence  of 
personal  representative 

45  I.  L.  T.  R.  254 
See  Conversion.    6. 
— —  Local    registration    of    title — ^Non-regis- 
tration under — Validity  of  contract 
[1902]  1  I.  R.  83  ;   36  I.  L.  T.  B.  53 
See  Land  Registry.    52. 
— —  Local   registration   of   title — Objection — 
Conditions  of  sale^-Time 

[1895]  1 1.  R.  288, 296;  29  I.  L.  T.  252 
See  Land  Registry.    35. 
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Omission  to  disclose  conviotion  recorded 

on  licence — Sale  of  licensed  house 

[1898]  1  I.  R.  291,  306  ; 

[1902]  1  I.  R.  73  ;  35  I.  L.  T.  R.  249  ; 

2  N.  I.  J.  R.  38 

See  Vendor  and  Purchaser — Rescission.  2. 

— ■—  Purchase  for  value — Notice 

[1906]  1 1.  R.  416  ;  [1908]  1 1.  R.  261. 333 
See  Fraud.    3,  5. 

• Purchaser  with  notice  of  infant's  rights 

[1913]  1 1.  R.  395 
See  Limitations,  Statute  of— Trusts,    9. 

Requisitions  on  title — Threatened  litiga- 

tion [1905]  1  I.  R.  602 

See  Vendor  and  Purchaser— Conditions  of 
Sale.    IS. 

Rescission — Return  of    deposit   paid    by 

vendor's  solicitor  to  auctioneer — Stake- 
holder 

35  I.  L.  T.  R.  52  ;   1  N.  I.  J.  R.  128 
See  Auctioneer.    11. 

Sale  by  administrator  [1906]  1  I.  R.  656  ; 

40  I.  L.  T.  R.  158 
See  Next-of-K!n. 

Sale  of  arranging  debtor — Claim  of  Judge 

in  Bankruptcy  to  compel  purchaser  to 
lodge  purchase-money  before  convev- 
ance  29  I.  h.  T.  R.  117 

See  Bankruptcy — Arrangement.    17. 

Sale  by  the  Court — Mistake 

35  I.  L.  T.  R.  9 
See  Practice — Sale  by  Court.    7. 

Sale  by  sheriff — Want  of  title 

[1894]  2 1.  R.  61, 648  ;  28  I.  L.  T.  R.  6 
See  Sheriff.    30. 
■ ■  Sale.  Chancery  Division — Rental  and  con- 
ditions— Tithe  rentcharge — Compensa- 
tion [1894]  1  I.  R.  1;  28  I.  L.  T.  R.  184 
See  Practice — Sale  by  Court.    8. 
• — —  Sale  by  trustee  with  indemnity — Breach 
of  covenant  to    repair — Objection    to 
title— Rescission  [1904]  1 1.  R.  240 

See  Tenant-for-Life  and  Remainderman.  7. 

Sale  of  judicial  tenancy — Mortgage — Land 

Law  (Ireland)  Act,  1881,  p.  1- Right 

of  pre-emption  [1894]  1 1.  R.  179  ; 

38  I.  L.  T.  196 

See  Land  Law  Acts — Sale  of  Tenancy.    15. 

Sale  of  leaseholds  by  executor 

35  I.  L.  T.  R.  214 
See  Executor — Powers.    5. 

Sale  of  leasehold — Fraudulent  suppression 

as  to  alleged  extension 

[1907]  2  I.  R.  355,  379 
See  Fraud.    6. 
Sale  of  yearly  tenancy — Will — Construc- 
tion "  [18991  1  I.  R.  71 
See  Will— Estate  in  Realty,    ll. 
— —  Specific  performance — No  title  in  vendor 
— ^Damages  for  loss  of  bargain 

33  I.  L.  T.  R.  132 
See  Specific  Performance.    12. 

Specific  performance — Payment    of    pur- 

chase-money— Order  enforcing 

[1895]  1 1.  R.  508 
See  Specific  Performance.    10. 


VENDOR  AND  VVRCUASER— continued. 

■  Tenant-for-life — Petition  for  sa'e  in  Land 

Judges'  Coiirt  [1896]  1  I.  R.  273 

See  Land  Judges'  Court— Petition.    4. 

Time — Obiection 

[1895]  1  I.  R.  288.  296;  29  I.  L.  T.  252 
See  Land  Registry.    35. 

Term    of    years — Administrator    durante 

minore    tale    [1896]  1  I.  R.  356,  362  ; 
30  I.  L.  T.  R.  66 
See  Executor— Powers.    6. 

Term  of  years — Assignment  by  executor 

after  judgment  in  administration  suit 
[1896]  1  I.  R.  401 
See  Executor — Powers.    1. 

Title  —  Will  —  Condition     subsequent  — 

Marriage  with  Roman  Catholic 

46  I.  L.  T.  R.  35 
See  Will— Condition.    12. 

Vendor's     lien — Covenant     to     maintain 

vendor  [1913]  2  I.  R.  328 

See  Lien.    2. 
— ■ — -  Vendor's  lien — Arrangement — ^Failure   to 
pay    instalments — Proof    by    secured 
creditor  who  abandoned  his  security 
[1899]  2  I.  R.  112 
See  Bankruptcy — Arrangement.    13. 

Whether  misleading — Return  of  deposit — 

Gift  bv  implication 
[1896]  1  L  R.  383, 390;  30  I.  L.  T.  R.  3 
See  Will— Implied  Gift.    1 

VENDOR'S  LIEN. 

Contract  excluding — Company — Prospectus- — 
Waiver  of  lien.]  By  agreement  dated  the  17th 
June,  1899,  made  between  W.  and  M.  and  a 
syndicate,  it  was  agreed  that  W.  and  M.  should 
sell  to  the  syndicate  a  brickfield  for  £13,000,  of 
which  £4,000  was  to  be  paid  in  cash,  and  £9,000 
in  shares  of  a  company  about  to  be  formed.  By 
agreement,  dated  the  23rd  June,  1899,  made 
between  the  syndicate  and  the  company,  the 
syndicate  agreed  to  sell  to  the  company  the  brick- 
field and  premises  for  £25,000,  of  which  £15,000 
was  to  be  paid  in  cash  and  £10,000  in  shares.  By 
subsequent  agreements  W.  and  M.  agreed  to  take 
payment  of  the  entire  of  their  purchase-money  in 
shares,  and  the  syndicate  agreed  to  take  from  the 
company  £21,500  in  shares  and  £3,500  in  cash. 
The  capital  of  the  company  was  to  consist  of 
30,000  ordinary  shares  of  £1  each  and  1,000  £5 
per  cent,  first  mortgage  debentures  of  £10  each. 
The  prospectus  stated— "The  debentures  are 
solely  applicable  as  worJdng  capital,  and  for  the 
erection  of  further  plant  and  machinery,  and  are 
secured  by  a  charge  on  the  leaseholds,  rights,  and 
assets  of  the  company."  It  also  stated  that  the 
syndicate,  who  had  agreed  to  defray  all  pre- 
liminary expenses,  had  fixed  the  price  at£25,000, 
of  whi'h  £15,000  was  to  be  payable  in  cash,  and 
the  balance  in  shares,  "leaving  the  entire 
debenture  issue  of  £10,000  available  for  working 
sapital  and  new  machinery."  The  briclifield 
and  premises  were  assigned  to  the  company  by 
W.  and  M.  on  the  30th  August.  1899,  though  the 
deed  was  not  executed  by  the  syndicate.  The 
company  paid  to  the  syndicate  £2,676  on  account 
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of  the  £3,500  (the  portion  of  the  purohase- 
money  to  be  paid  in  cash),  leaving  a  balance  due 
of  over  £800.  A  considerable  amount  was 
subscribed  for  debentures,  but  the  company 
became  abortive,  and  was  wound  up : — Held, 
that  the  syndicate  was  not  entitled  to  a  lien  for 
unpaid  purchase-money  in  priority ,  to  the 
debenture  holders.  In  re  Durrow  Brick  and 
Tile  Works  Co.  App.,  [1904]  1  I.  R.  530 

VENUE. 

Conspiracy  33  I.  L.  T.  R.  154 

See  Criminal  Law — General.    3. 

Criminal  Cases  [18951  2  I.  R.  386  ; 

28  I.  L.  T.  R.  91 
See  Criminal  Law — Practice.    13. 

Criminal  law  48  I.  L.  T.  R.  192 

See  Criminal  Law — Practice.    4. 
— — ■  Practice 

See  Cases  under  Practice — Place  ol  Trial. 

Bailway  traverse — Interest  of  jurors 

2  N.  I.  J.  R.  172 
See  Practice — Place  of  Trial.    5. 

Stated  in  margin  of  indictment — Hio  venue 

in  body — Offence  committed  in  Tip- 
perary  16  I.  C.  L.  R.  50 

See  Criminal  Law — Practice.    17. 

48  I.  L.  T.  R.  141 

Sec  Practice— Place  of  Trial.    11. 

VERBAL  AGREEMENT— Collateral  to  marriage 
settlement  49  I.  L.  T.  R.  87 

See  Contribution.    I. 

VERDICT — Defect  in  indictment  whether  cured 
by  [1914]  2 1.  R.  190 

See  Criminal  Law — General.    22 

VERIFICATION  of  cause  of  action — ^Affidavit — 
Final  judgment  4  N.  I.  J.  R.  5 

See  Practice— Judgment.    59. 

VESSEL— Drotchin  wherry      4  N.  I.  J.  R.  144 
See  Malicious  Injury.    94. 

VESTED  GIFT — Gift  of  interest  for  maintenance 
— ^Severance  from  general  personal 
estate  [1894]  1  I.  R.  69 

See  Will— Vesting.    3. 

VESTING. 

Appointed    share — E,ule    against    perpe- 
tuities [1904]  1  I.  R.  452,  460  ; 
38  I.  L.  T.  R.  130,  165  ;   4  N.  I.  J.  R.  237 
See  Power,  Execution  of.    26. 
— —  Equitable  interest  in  leaseholds 

[1909]  1  I.  R.  334 
See  Bankruptcy— Vesting.    3. 

Gift  tb  children  on  surviving  their  parents 

— Presumption  in  favour  of  vesting 
[1906]  1  I.  R.  333,  353 
See  Will— Vesting.    11. 

Gift   on    marriage — Intermediate   income 

for  maintenance — Death  of  legatee  un- 
married 1  N.  I.  J.  R.  85 
See  Will  -Vesting.    7. 


WESTimG—contirmed 

-  —  Gift  over  on  aeath   of  legatee   without 

having  any  issue — Issue  of  legatee  pre- 
deceasing legatee        46  I.  L.  T.  R.  88 
See  Will -Vesting.    17. 

Of     estate — ^Arranging     debtor — Staying 

action  [1905]  II  R  25  ; 

39  I  L  T.  R.  241 
See  Practice — Staying  Proceedings.    3. 

-  Of  legacy  45  I.  L.  T.  R.  261 

See  Will — Conversion.    3. 

Portions  [1895]  1  I.  R.  23 

See  Settlement— Construction.    30. 

Portions — -Younger  son  becoming  entitled 

'   to  estate — Right  io  share  in  portion 
fund  [1914]  1 1.  R.  222 

See  Settlement — Construction.    33. 

Settlement — Construction 

[1900]  1  I.  R.  129 
See  Settlement — Construction.    43. 

Stock — ^New  trustee — Stamp  duty 

[1900]  2  I.  R.  138  ;   33  I.  L.  T.  R.  114 
See  Trustee — Appointment.    8. 

Trustee. 

See  Trustee — ^Vesting  Order. 

Will — Issue — Persona  designaia 

[1900]  1  I.  R.  386 
See  Will— Vesting.    5. 

VESTING  ORDER. 

Amendment  42  I.  L.  T.  R.  207 

See  Land  Purchase  Acts — Vesting  Order.  1 . 

Constructive  trustee — Eefusal  to  convey — 

Practice  [1906]  1  I.  R.  236 

See  Trustee— Vesting  Order.    1. 
— —  Dealing  with  land — Registration  of  title 
[1895]  1 1.  R.  288,  296  ;  29  I.  L.  T.  252 
See  Land  Registry.    3S. 

Land  Purchase  Acts 

See  Land  Purchase  Acts— Vesting  Order. 

Land    Purchase    Acts  —  Incumbrance  — 

Statute  of  Limitations 

[1896]  2  I.  R.  401 
See  Limitations,  Statute  of — Realty.    52. 

Misstatement — Indemnity — Church   Tem- 

poralities     Commission — Irish      Land 
Commission        [1898]  1  I.  R   20,  42  ; 
30  I   L.  T.  R.  109,  114 
See  Tithe  Rentcharge — Liability  to.    6. 

On    purchase    of    lands    by    Congested 

Districts  Board— Form  of 
[1916]  2 1.  R.  611 ;  49  I.  L.  T.  R.  241 
See  Landlord  and  Tenant— Disclaimer. 

Owner  dying  prior  to 

48  I.  L.  T.  R.  10 
See  Land  Purchase  Acts — Conversion. 

Power    of    Land    Commission    to    make 

subject  to  reservations 

[1918]  1 1.  R.  265,  272 
See  Profit  a  Prendre. 

Rectification  42I.L.T.R.16. 122 

See  Land  Purchase  Acts— Vesting  Order. 

8. 

— —  Rectification  43  I.  L.  T.  R.  230  ; 

44  I.  L.  T.  R.  160 

See  Land  Purchase  Acts— Vesting  Order. 

2,  5. 
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Stock — New   trustees   appointed    out    of 

Court  [1895]  1 1.  R.  172;  29  I.  L.  T.  239 
See  Trustee— Vesting  Order.    2, 

VETERINARY  SURGEON— Exemption     from 
serving  on  juries    [1904]  2  I,  R.  565  ; 
37  I.  L.  T.  R.  154  ;    3  N.  I,  J,  R.  319 
See  Juror.    2. 

Not  a  master  workman  within  43  Geo.  Ill-, 

e.  86  37  I.  L.  T.  R.  211 

See  Master  and  Servant — Master's  Lia- 
bility.   23. 

VICINITY — Of   place   where   persons   followed 
lawful  trade  45  I.  L.  T.  R.  158 

See  Licensing  Acts — Licensing  Certificate. 
36. 

VICTORIA,  LAW  OF— Heal  estate— Intestates 

Act  [1902]  1  I.  R.  451  ; 

36  I.  L.  T.  R.  76 

See    Husband    and    Wife  —  Intestates 

Estates  Act,  1890.    2. 

VISIBLE    MEANS— Infant    plaintiff— Affidavit 
to  remit  [1912]  2  I.  R  144 

See  Practice — Remitting.    59. 

•  Motion  to  remit — ^Affidavit  required 

2  N.  I.  J.  R.  89 
See  Practice — Remitting.    91. 

VOID  BEQUEST— Gift  to  Monastic  Order 

[1906]  1  I.  R.  505,  539,  588,  594  ; 
40  I.  L.  T.  R.  209 
See  Charity.    Gift  to.    38. 
Monastic  Order.    1. 

VOID  LETTING— Agricultural  holding— Statute 
of  limitations  46  I.  L.  T.  R.  219 

See  Limitations,  Statute  of — Realty.    7. 

VOID  SUB-LETTING— Franchise 

[1908]  2  I.  R.  335  ;  42  I.  L.  T.  R.  95 
See  Parliament — Francliise.    89. 

VOLENTI  NON  FIT  INJURIA 

[1916]  2  I.  p.  444 ;  [1917]  2  I.  R.  137 
See  False  Imprisonment.    6. 

VOLUNTARY  CONVEYANCE. 

1. Onus  ofproving  voluntary  conveyance 

made  bona  flde — Trusts  for  infants— Subsequent 
purchaser  for  value — 10  Oh.  1  (Ir.),  Sess-  2,  c.  3, 
«.  \-^Voluntary  Conveyances  Act,  1893  (56  iSs  57 
Vict.,  c.  21),  s.  2-^-^Conveyance  with  intent  to 
defraud  creditors — Nature  of  fraud  required  to 
be  proved — Onus  of  proof-^lQ  Oh.  1  (Ir.), 
Sess.  2,  fc.  3,  s.  10.1  Where  a  voluntary  convey- 
ance of  lands  is  impeached  by  a  subsequent 
purchaser  for  value,  the  onus  of  proving  that 


VOLUNTARY  CONVEYANCE— co»«m«erf.' 
such  conveyance  was  made  bona  fide  and  with- 
out fraudulent  intent,  so  as  to  bring  it  within 
the  protection  of  section  2  of  the  Voluntary 
Conveyances  Act,  1893,  lies  on  the  party  seeking 
to  uphold  such  voluntary  conveyance.  Where? 
infants  were  unable  to  prove  affirmatively 
the  bona  fides  of  a  voluntary  conveyance  of 
lands  executed  in  their  favour  by  their  father, 
the  conveyance  was  held  void  as  against  a 
subsequent  purchaser  for  value.  To  bring  a 
deed  within  section  10  of  10  Ch.  1  (Ir.),  Sess.  2, 
c  3,  as  being  made  with  intent  to  defraud 
creditors,  the  deed  must  be  fraudulent  in  its 
conception  or  execution.  A  subsequent  fraudu- 
lent dealing  with  the  property  comprised  in  the 
deed  cannot  avoid  it.  The  onus  of  proaf  is  cast 
on  the  party  impeaching  the  deed.  National 
Banh,  Ltd.  v.  Bekan     M.  R.,  [1913]  1  I.  R.  512 

2. Whether  fraud  on  eTeiitoxs— Existing 

creditors  paid  off- — Future  creditor — 10  Car.  1 
(Ir.),  Sess.  2,  c.  3.]  In  the  absence  of  any 
express  intention  to  defraud,  a  voluntary  deed 
will  not  be  set  aside  at  the  instance  of  a  creditor 
whose  debt  comes  into  existence  after  its  date, 
if  all  creditors  existing  at  the  date  of  the  deed 
have  been  paid  off.      In  re  Kelleher 

App.,  [1911]  2  I.  R.  1 
— -'—  Validity^rOnus  of  proof 

[19181 1 1.  R.  169 
See  Deed — ^Voluntary  Conveyance. 

VOLUNTARY  SETTLEMENT. 

See  Settlement— Voluntary  Settlement. 
— — -  Power  of  revocation — Improvidence — Duty 
of  solicitor  5  N.  I.  J.  R.  41 

See  Settlement — Voluntary  Settlement.   4. 

Subsequent  marriage — Et  poft  facto  con- 

sideration [1915]  1  I.  R.  26& 

See  Settlement — Construction.    24. 

VOLUNTEER. 

Incomplete  disposition     39  I.  L.  T.  R.  125 

See  Incomplete  Disposition. 
Merger  of  ohargef         -  ^[1896]  1  I.  R.  45 

See  Mortgage  (General).    31. 

Reformation  of  deed— Death  of  settlor 

[1896]  1  I.  R.  435,  441 

See  Settlement — Rectification.    4. 

Rights    of    true    owner    agaiaist — ^Tort — 

Money  wrongfully  appropriated 

[1911]  2  I.  R.  539 
See  Money  Had  and  Received. 

VOTER — Local    Government— Woman 

17  I.  C.  L.  R.  157.  463 
See  Local  Government— Franchise.    2. 

VOTERS,    PARLIAMENTARY    LIST    OF— Ex- 
penses of  3  N.  I.  J.  R.  246 
See  Practice — Mandamus.    3. 
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WAGES. 

Bonus  for  full  time 


■Failure  to  earn 

[1906]  2  I.  R.  405 

See  Master  and  Servant — Truck  Acts.    1. 

■ — —  Master  and  servant— ^Agreement  signed  by 

others  in  common  employment 

[1901]  2  I.  R.  278,  305  ;  34  I.  L.  T.  R.  66 

See  Master  and  Servant— Truck  Acts.    2. 

WAIVER. 

Condition— Contract        [1894]  2  I.  R.  663 

See  Contract.    9. 

Covenant  [1899]  1 1.  R.  258,  282 

See  Landlord  and  Tenant — Lease.    5. 

Covenant  to  build — Not  enforced  for  many 

years  [1914]  1  I.  R.  35 

See  Land  Law  Acts — Fair  Rent.    33. 

Defective     service     of     summons — Petty 

Sessions  [1895]  2  I.  R.  586 

See  Parliament — Franchise.    166. 

Demand— TenantryAot  [1907]  1  I.  R.  258 

See  Landlord  and  Tenant — Lease.    54. 

•  Disqualification  of  adjudicating  Justice — 

Bias  or  interest  [1895]  2  I.  R.  603 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   19. 

Evicted  Tenants  Act,  1907,  s.  1,  (3) 

[1908]  1  I.  R.  423,  434  ;  42  I.  L.  T.  R.  128,  166 

<See  Land  Purchase  Acts — Evicted  Tenant.  1. 

Irregularity— Time 

[1909]  2  I.  R.  90, 103  ;  43  I.  L.  T.  R.  5 
See  Election  Petition.    1. 

Land  Commission — Formal  proposal  and 

acceptance  [1909]  1  I.  R.  232  ; 

43  I.  L.  T.  R.  176 
iSee  Land  Purchase  Acts — Bonus.    16. 

Objection  [1901]  2  I.  R.  548 

See  Justices— -Quarter  Sessions.    12, 

Right  to  prohibition 

[1909]  2  I.  R.  542,  556  ;  43  I.  L.  T.  R.  221 
See  Land  Purchase  Acts — Evicted  Tenant.  2. 

Solicitor's  lien — Judgment  for  costs 

[1894]  1 1.  R.  225  ;  28  I.  L.  T.  196 
jSee  Solicitor — Lien.    1. 

Vendor's  Uen  [1904]  1  I.  R.  530 

See  Vendor's  Lien. 

WALL. 

■ Dangerous    wall — Order    of    Justices    to 

take  down — Right  of  appeal  to  Quarter 
Sessions — Effect  of  decision  of  Justices 
as  to  ownership  of  wall 

[1913]  2  I.  R.  35  ;  46  I.  L.  T.  R.  6 
See  Justices — Quarter  Sessions.    4. 

Repair     of  —  Contractor  —  Negligence  — 

County  council 
[1905]  2  L  R.  415,  542;  5  N.  I.  J.  R.  179,  280 
See  Negligence.    13. 

WAJJTON  ACT- Criminal  injury  35  L  L.  T.  R.  16 
See  Malicious  Injury.    95. 

WAR. 

1. Emergency  \eglsla&on— Appeal  from 

leave   to   execute  judgment — Courts   {JSmergency 
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Powers)  Act,  1914  (4  *  5  Geo.  V.,  c.  78,  s.  1  (2) 
— "  Absolute  discretion  "  of  Court — Execution — 
Appeal — Sight  of  app"al.]  An  order  made  under 
section  1  (2)  of  the  Courts  (Emergency  Powers) 
Act,  1914,  giving  a  plaintiff  liberty  to  proceed  to 
execution  on  a  judgment,  will  not  be  disturbed 
upon  appeal  unless  it  is  shown  that  the  "  abso- 
lute discretion"  which  is  vested  in  the  Judge 
m  Chambers  was  not  exercised  upon  legal 
grounds.  Lyric  Theatre,  London  {Ltd.),  and  the 
Cyril  Theatrical  Syndicate  (Ltd.)  (31  T.  L.  R.  88) 
applied.     The  Philco  Publishing  Co.  v.  Nolan 

K.  B.,  49 1.  L.  T.  R.  65 

2.  — —  Emergency  legislation — Crown  debt — 
Postponement  of  Payments  Act,  1914 — Courts 
{Emergency  Powers)  Act,  1914.]  On  apphcation 
on  behalf  of  the  plaintiffs  for  a  direction  to  the 
officer  to  enter  up  judgment  for  the  amount 
claimed  in  the  writ,  being  two  half-yearly  instal- 
ments in  respect  of  an  advance  under  the  Land 
Purchase  Acts : — Held,  that  such  instalments 
are  debts  due  to  the  Crown,  and  not  within  the 
provisions  of  the  Postponement  of  Payments 
Act,  1914,  or  of  the  Courts  (Emergency  Powers) 
Act,  1914.  Irish  Land  Commission  v.  O'Neill 
K.  B.,  48  I.  L.  T.  R.  239 

3. Emergency   legislation — Ejectment — 

Non-payment  of  Tent— Courts  {Emergency 
Powers)  Act,  1914.]  On  October  30,  1914,  the 
plaintiffs  recovered  judgment  against  the 
defendants  for  possession  of  certain  premises  for 
non-payment  of  rent.  On  application  by  the 
plaintiffs  for  liberty  to  execute  a  writ  of  posses- 
sion : — Held,  that  the  Courts  (Emergency 
Powers)  Act,  1914,  s.  1  (1),  applies  to  such  a 
proceeding.  Perry  and  others  v.  Fitzgerald  and 
others  K.  B.,  48  I.  L.  T.  R.  246 

4. Emergency  legislation — Execution  for 

costs — Leave  to  issue — Action  on  pre-war  con- 
tract— Judgment  for  defendants — "  Sum  of  money 
to  which  this  subsection  applies " — Courts 
(Emergency  Powers)  Act,  1914  (4  <fc  5  Geo.  V., 
c.  78),  s.  1  (1)  (a) — Courts  {Emergency  Powers) 
Act,  1917  (7  <fc  8  Geo:  V.,  c.  25),  *.  6.1  In  an 
action  on  a  pre-war  contract  the  defendants 
succeeded,  and  were  awarded  judgment  for  their 
costs : — Held,  that  the  Courts  (Emergency 
Powers)  Act,  1914,  applied  to  a  judgment  for 
costs  only,  and  that  leave  to  proceed  to 
execution  was  necessary.  Dobb  v.  Dobb 
([1914]  1  Ch.  443)  followed.  Gordon  &  Co.  v. 
Kirk  &  Co. 

App.,  [1918]  2  I.  R.  455  :  52  I.  L.  T.  R.  117 

5. Emergency  legislation — Food  con- 
trol— 'Bacon — Defence  of  the  Eealm  Regulations- — 
Bacon,  Ham,  and  Lard  {Provisional  Prices) 
Order,  1917  (1917.  No.  U80)~Article  13— 
"  Accurate  records."]  An  invoice  showing  the 
quantity  of  bacon  bought  by  the  retailer,  a 
railway  receipt  for  the  carriage  of  the  bacon 
bought,  and  a  list  of  prices  of  various  "  cuts  "  of 
bacon  hung  up  in  the  retailer's  shop  are  not 
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"  accurate  records "  witliin  the  meaning  of 
article  13  of  the  Bacon,  Ham,  and  Lard  (Pro- 
visional Prices)  Order,  1917.  No.  1180).  B. 
{O'Shea)  v.  O'Neill         K.  B.,  [1918]  2  I.  R.  395 

6. Emergency  legislation — Food  con- 
trol—Bread— JSreod  Order,  1917  (1917.  No. 
189) — Defence  of  the  Realm  Begulations — Selling 
bread  under  weight — Even  number  of  pounds 
weight — Weighing  bread  within  thirty  hours  of 
completion  of  baking.]  Article  7  of  the  Bread 
Order,  1917  (1917.  No.  189),  is  an  absolute 
prohibition  against  the  sale  of  a  loaf  which  does 
not  weigh  an  even  pound  or  even  number  of 
pounds  weight.  Article  7  provides  that  bread 
may  be  weighed  at  any  time  within  thirty  hours 
after  the  completion  of  the  baking.  Where  a 
loaf  of  bread  is  weighed  at  mid-day  on  the  day 
on  which  it  is  deUvered,  prima  jacie  the  weighing 
is  done  within  thirty  hours  of  the  completion  of 
the  baking,  and  the  onus  of  proving  the  contrary 
is  on  the  defendant.  B.  (Taylour)  v.  McDonnell 
K.  B.,  [1918]  2  I.  R.  398 

7. Emergency  legislation — Food  con- 
trol— Bread — Maximum  price  of — Defence  of  the 
Bealm  Regulation  2  F. — Flour  and  Bread  {Prices) 
Order,  1917 — Beasonable  additional  charge  for 
making  delivery — Delivery — Bread  sold  from  a 
travelling  van.]  Under  clause  5  (6)  of  the  Flour 
and  Bread  (Prices)  Order,  1917,  which  allows  a 
reasonable  charge  for  making  delivery  in  addition 
to  the  maximum  price  of  bread  fixed  by  clause 
5  (a),  deUvery  in  respect  of  which  such  addi- 
tional charge  may  be  made  must  be  deUvery 
other  than  and  in  addition  to  the  act  of  the 
delivery  of  the  bread  to  a  purchaser  across  the 
counter  or  on  a,  sale  from  a  travelling  van. 
Wallace  v.  Burrows     K.  B.,  [1918]  2  I.  R.  127  ; 

52  I.  L.  T.  R.  9 

8  Emergency  legislation — Food  con- 
trol— Case  stated — Sale  of  bread — Delivery- — 
Sale  of  1-lh.  loaves — Maximum  price — Increased 
price — Flour  and  Bread  (Prices)  Order,  1917, 
s.  5  (a)  (i).]  Under  section  5  (a)  (i)  of  the 
Flour  and  Bread  (Prices)  Order,  1917,  a  vendor 
of  bread  may  sell  and  charge  for  any  number 
of  1-lb.  loaves  the  rate  of  2Jd.  per  lb.,  provided 
that  at  the  time  of  such  sale  he  is  able  and 
willing  to  sell  to  the  customer  quartern  or  half- 
quartern  loaves  or  other  bread  at  the  rate  of 
2id.  per  lb.  to  the  extent  of  the  customer's  re- 
quirements. R.  (Annesley),  Complainant  and  Re- 
spondent, V.  O'Brien  and  Walsh,  Defendants  and 
Appellants  K,  B.,  52  I.  L.  T.  R.  34 

9. Emergency  legislation — Food  control 

— Batter — Butter  {Maximum  Prices)  Order,  1917 
(1917.  No.  9,13)— Defence  of  the  Realm  Begula- 
tions— Butter  (Maximum  Prices)  Amendment 
Order,  1917  (1917.  No.  lUO)— Selling  by 
retail— Retail  price  exceeding  actual  cost  by  more 
than  2\d. — ActvMl  cost — Onus  of  proof.]  Under 
the  Butter  (Maximum  Prices)  Order,  1917 
(1917.  No.  913),  the  maximum  retail  price  of 
butter  is  fixed  at  a  price  not  exceeding  by  more 
than  2Jd.  the  "  actual  cost  "  of  the  butter  to  the 
retailer.  Such  "  actual  coat "  is  the  net  price 
paid  by  the  retailer  (not  exceeding  the  maximum 
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wholesale  or  first-hand  prices  fixed  by  the  order), 
phis  money  actually  paid  for  transport  not 
included  in  that  price.  Under  article  10  of  th& 
Butter  (Maximum  Prices)  (Amendment)  Order, 
1917  (1917.  No.  1110),  it  is  provided  that  a 
person,  on  buying  butter,  may  rely  on  any 
written  statement  made  by  his  vendor  as  to  the- 
money  or  moneys  paid  or  payable  by  such 
vendor  in  relation  to  the  butter  sold.  A  retailer 
in  order  to  show  that  his  retail  price  does  not 
exceed  by  more  than  2Jd.  the  actual  cost,  and 
to  fully  protect  himself,  should  obtain  a  written 
statement  from  his  vendor  as  to  the  money  or 
moneys  paid  or  payable  by  the  vendor  in  relation 
to  the  butter  sold,  and  must  ascertain  whether 
the  price  charged  by  the  vendor,  having  regard, 
to  such  statement,  does  not  exceed  the  maximum 
price  chargeable  by  that  vendor  to  him.  R. 
(M'Entee)  v.  Smyth         K.  B.,  [1918]  2  I.  R.  402 

10. Emergency     legislation  —  Increase' 

of  Rent  and  Mortgage  (War  Restrictions)  Act^ 
1915 — Standard  rent— Judgment,  reduced.]  The 
plaintifE  marked  judgment  against  the  defendant 
for  £11  5s.,  being  one  quarter's  rent  at  £45  per 
annum  of  certain  premises  let  by  the  plaintiff 
to  the  defendant  in  the  year  1917.  It  appearing 
that  the  rent  of  the  premises  on  August  3,  1914, 
was  £40  : — Held,  that  the  judgment  for  £11  6s. 
was  excessive  and  should  be  reduced.  Farrell 
V.  BoUnd  K.  B.,  52  I.  L.  T.  R.  216 

11. Emergency     Legislation — Judgment 

mortgage — Originating  summons  to  raise — Neces- 
sity for  leave  to  institute  proceedirlgs — Date  of 
judgment — Courts  (Emergency  Powers)  Act,  1914 
(4*5  Geo.  v.,  c.  78),  s.  1  (1 ) — Courts  (Emergency- 
Powers)  (No.  2)  Act,  1916  (6  Geo.  V.,  c.  18),. 
s.  1  (1)  (b).]  It  is  not  necessary  to  obtain  the- 
leave  of  the  Court  in  adbordance  with  the 
provisions  of  the  Courts  (Emergency  Powers) 
Act,  1914  (4  &  5  Geo.  V.,  c.  78),  as  extended 
by  s.  1  (1)  (6)  of  the  Courts  (Emergency  Powers) 
(No.  2)  Act,  1916  (6  Geo.  V.,  c.  18),  before 
instituting  proceedings  to  raise  the  amount  of 
a  judgment  mortgage  where  both  the  judgment 
and  the  contract  on  foot  of  which  the  judgment 
was  obtained  bear  dates  subsequent  to  August  4,. 
1914.  0'  Flaherty  v.  Qethings,  50  I.  L.  T.  B.  1 1 2, 
considered.  The  Munster  Private  Loan  and  Dis- 
count Office  V.  Hynes     M.  R.,  50  I.  L.  T.  R.  177 

12. Emergency  legislation  —  Mora- 
torium— Action  on  promissory  note — Interest- 
Demand  of  payrnent  and  refusal — Proclamations- 
of  August  6  and  September  30,  1914.]  By 
specially  indorsed  -writ  issued  on  October  14, 
1914,  plaintiff  sued  for  £60  due  for  principal  on 
a  promissory  note  and  on  motion  for  final  judg- 
ment grounded  on  affida-vits  verifying  the  cause 
of  action,  but  not  alleging  any  demand  for  pay- 
ment : — Held,  in  the  King's  Bench  Division,  that 
the  note  did  not  carry  interest  either  "  by  virtue 
of  the  terms  of  the  contract  "  or  "  by  virtue  of 
the  said  general  proclamations "  -within  the 
proviso  in  s.  1  of  the  proclamation  of  Septem- 
ber 30,  and  therefore  the  amount  was  not  due 
and  payable,  and  the  action  was  dismissed.  On 
affidavits  were  filed  on  behalf  of  the^ 
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plaintiff  alleging  demand  of  payment  and  refusal, 
and  the  Court,  having  allowed  the  plaintiff  to 
use  these  fresh  affidavits,  discharged  the  order 
of  the  King's  Bench  Division,  save  as  to  the 
costs  of  the  final  judgment  motion,  and  gave 
the  defendant  liberty  to  defend  the  action. 
Murphy  v.  Hal/pin  App.,  48  I.  L.  T.  R.  247 

13. Emergency  legislation  —  Mora- 
torium proclamations — Judgments — Originating 
summons  for  administration  issued  during  the 
moratorium  period  in  respect  of  a  pre-moratorium 
judgment.']  When  an  originating  summons  for 
administration  was  issued  subsequent  to  and 
before  the  termination  of  the  moratorium 
proclamations  in  respect  of  a  judgment  obtained 
by  the  plaintiff  prior  to  the  said  proclamations  : — 
Held,  that  such  judgment  was  not  a  contract 
within  the  meaning  of  the  proclamations,  and 
that  payment  under  the  judgment  was  accord- 
ingly not  postponed  by  virtue  of  the  proclama- 
tions.    Bor  V.  Hayes 

M.  R.,  49  I.   L.  T.   R.  63 

14.  — —  Emergency  legislation— Moratorium 
proclamations — Writ  issued  prior  to  moratorium 
— Service  during  moratorium  period."]  A  writ 
was  issued  prior  to  the  moratorium  proclama- 
tions, but  served  within  the  moratorium 
period : — Held,  that  the  writ  was  properly 
served.    Silcock  v.  Christie 

K.  B.,  48 1.  L.  T.  R.  227 

15. Emergency   legislation — Inability  to 

make  immediate  payment  by  reason  of  circum- 
stances attributable  to  the  war — Courts  ( Emergency 
Powers)  Act,  1914,  s.  1  (1)  (a)  (2)— Motion  for 
final  judgment — Offer  of  payment  in  part  imme- 
diately and  in  part  by  instalments — Form  of 
Order.]  Plaintiffs  "Sued  defendants,  husband 
and  wife,  retail  dealers,  for  goods  sold  and 
deUvered,  on  a  writ  dated  October  15,  1914. 
Defendant,  Edward  O'Farrell,  alleged  inability 
to  pay  immediately  by  reason  of  circumstances 
attributable  to  the  war,  and  offered  to  pay  by 
instalments.  Plaintiffs  were  given  leave  to 
sign  judgment  with  costs,  such  judgment  not 
to  be  registered,  the  defendant,  Edward 
O'Farrell,  undertaking  to  make  certain  pay- 
ments, and  in  default  of  such  payments  the 
plaintiffs  to  be  at  liberty  to  proceed  to  execution 
or  register  the  judgment  if  so  advised.  Shaw  ds 
■Sons,  Plaintiffs,  v.  Bridget  O'Farrell  and 
Mdioard  O'Farrell,  Defendants 

K.  B.,  48  I.  L.  T.  R.  215 

16. Emergency  legislation  —  Postpone- 
ment of  Payments  Act,  1914 — "  Moratorium" — 
Proclamations  postponing  payment — Cause  of 
action — Writ  issued  during  suspensory  period — 
■Default  of  appearance — Dismissing  action — 
Removing  urit  from  file — Vacating  judgment.] 
The  effect  of  the  proclamations  made  under  the 
Postponement  of  Payments  Act,  1914,  was  to 
give  a  statutory  credit  for  the  period  mentioned 
therein,  so  that  during  such  period  no  action 
was  maintainable  in  respect  of  a  debt  coming 
•within  the  proclamations.  If  during  the  sus- 
^pensory  period  a  writ  has    been    issued,  the 
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plaintiff  is  not  entitled  to  judgment,  although 
no  appearance  has  been  entered ;  and  the 
Court,  on  the  facts  being  brought  to  its  notice, 
will  of  its  own  motion  either  dismiss  the  action 
or  remove  the  writ  from  the  files  of  the  Court. 
If  judgment  has  been  inadvertently  allowed  to 
be  marked,  such  judgment  will  be  set  aside  by 
the  Court  when  brought  to  its  notice,  without 
requiring  the  defendant  to  institute  a  motion 
for  the  purpose.  Gramophone  Company, 
Limited  v.  King;  St.  George  and  another  v. 
Delury  and  another  ;  Lube  v.  O'Shea 

K.  B.,  [1914]  2 1.  R.  535  ;  48  I.  L.  T.  R.  207 

17.  -* —  Alien  enemy — Bight  of,  to  maintain 
action — Aliens  Restriction  Act,  1914  (4  <fc  5  Geo. 
v.,  c.  12) — Aliens  Restriction  {Consolidation) 
Order,  1914.]  An  alien  enemy  duly  registered 
under  the  provisions  of  the  Aliens  Restriction 
Act,  1914,  and  Order  made  thereunder,  and 
residing  in  a  prohibited  area  of  the  United 
Kingdom  under  a  permit,  may  sue  in  the  Courts 
in  this  country,  notwithstanding  the  exisvence 
of  a  state  of  war  between  this  country  and  the 
country  of  the  alien.  Princess  Thu/rn  and 
Taxis  V.  Moffitt  (31  T.  L.  R.  24)  foUowed. 
Volkl  V.  Rotunda  Hospital 

K.  B.,  [1914]  2 1.  R.  543  ;  48  I.  L.  T.  R.  213 

IB.  Trading  with  the  enemy — Vesting 

enemies'  lands  in  custodian — Tenants  refuse  to 
pay  rents  to  landlord  alien  enemy — Mortgaged 
interest — British  subjects  "  enemies "  within 
the  meaning  of  the  Act  as  to  civil  rights.]  Where 
British  subjects,  who  have  not  lost  their  nation- 
aUty,  are  voluntarily  resident  in  enemy's  country 
they  are  enemies  within  the  meaning  of  the  Act, 
and  the  Court  has  jurisdiction  to  vest  lands  in 
custodian  where  said  lands  are  held  in  undivided 
shares  by  persons,  some  of  whom  are  enemies 
and  some  British  subjects  domiciled  within  the 
jurisdiction.  In  the  Matter  of  Fitzgerald  and 
others  and  the  Trading  with  the  Enemy  (Amend- 
ment) Act,  1914       Barton,  J.,  49 1.  L.  T.  R.  119 

Contract  to  purchase  foreign-made  goods — 

IllegaUty  [1917]  2  I.  R.  367 

See  Contract.    22 

Courts — Emergency  powers 

[1917]  2  I.  R.  417  ;  51  I.  L.  T.  R.  112 
See  Bankruptcy — Debtor  Summons.    2. 

Service  of  summons  under  Courts  Emer- 

gency   Powers     Act,     1914 — Out    of 
jurisdiction  49  I.  L.  T.  R.  136 

See  Practice — ^Service.    46. 

WARDS — Division  of  district  into — Certiorari 
[1902]  2  I.  R.  452  ;  35  I.  L.  T.  R.  241 
See  Practice — Certiorari.    12. 

WARRANT. 

— ■ — ■  Distress  or  in  default  imprisonment — 
Non-payment  of  penalty — ^Licensing 
Act,  1872,  ss.  3'  51    [1894]  2  I.  R.  363 

See    Justices— Jurisdiction    (Petty    Ses- 
sions).   74. 
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— —  Jurisdiction  of  Justice  to  re-issue 

[1914]  2  I.  R.  89  ;  47  I.  L.  T.  R.  46 
See    Justices — Jurisdietion    (Petty    Ses- 
sions).   138. 

•  Of  committal — ^Names  of  defendants  not  in 

body  of  warrant         17  I.  C.  L.  R.  383 
See  False  Imprisonment.   5. 
— — -  Order       of       Justices — Execution — Con- 
stabulary [1910]  2 1.  R.  681  ; 
45  I.  L.  T.  R.  9 
See  Poor  Rate — Recovery  of.    5. 
— —  To   arrest — Indictable  ofSence — ^Right  of 
district  inspector  to  wliom  warrant  is 
addressed   to    select   Justice   to  hear 
complaint — Custody  of  prisoner  until 
warrant  executed     [1913]  2  I.  R.  342  ; 
47  I.  L.  T.  R.  67 
See  Justices — Disqualification.    8. 

WARRANT  OF  ATTORNEY. 

1.  Independent  solicitor — Judgment  set 

■aside.]  Tlie  defendant  gave  the  plaintifE  a  bond 
and  warrant  of  attorney,  which  were  prepared 
by  a  solicitor,  who  read  them  over  and  explained 
"them  to  the  defendant,  and  duly  witnessed  and 
attested  the  execution  thereof  by  the  defendant. 
The  solicitor  deposed  by  affidavit  that  on  the 
■occasion  in  question  he  was  acting  solely  on 
behalf  of  the  defendant.  Affidavits  were  filed 
by  the  defendant  to  show  that  the  solicitor  was 
acting  as  such  on  behalf  of  the  plaintiff.  In  the 
absence  of  the  solicitor  his  clerk  had  entered 
judgment  on  the  bond  and  warrant  of  attorney 
for  the  plaintift  and  execution  had  issued  there- 
under :■ — Held,  on  a  motion  by  the  defendant  to 
set  aside  the  judgment,  the  Court  being  of 
opinion  on  the  evidence  that  the  solicitor  was 
acting  as  such  either  for  the  plaintiff  or  for  the 
plaintiff  and  the  defendant ;  that  s.  23  of 
35  &  36  Vict.,  c.  57,  had  not  been  complied  with 
inasmuch  as  the  defendant  had  not  been  pro- 
tected by  an  independent  adviser,  and  that  the 
judgment  must  be  set  aside.  Oethings  v. 
Oethings  K.  B.,  2  N.  I.  J.  R.  115 

2. Not    duly    filed.]      The    defendant 

obtained  a  warrant  of  attorney  to  confess  judg- 
ment against  A.,  but  did  not  file  the  warrant 
pursuant  to  20  &  21  Vict.,  o.  60,  s.  334.  De- 
fendant marked  judgment  within  twenty-one 
days  after  the  execution  of  the  warrant,  duly 
registered  said  judgment,  and  levied  the  amount 
of  his  debt  by  writ  of  fi.  fa.  Subsequently  A. 
became  a  bankrupt,  and  his  assignees  sued 
defendant  to  recover  the  goods: — Held  {dia- 
sentiente  Fitzgerald,  B.),  affirming  the  judgment 
of  the  majority  of  the  Court  of  Queen's  Bench, 
that  the  assignees  could  not  recover.  Assignees 
of  Shelly  v.  Keeffe 

Ex.,  Ch.,  [1863-4]  17  I.  C.  L.  R.  232, 266 

WARRANTY. 

1.  — —  Cow — Custom.]  Where,  on  a  sale  of 
■cattle  in  the  County  Tipperary,  the  plaintiff 
bought  from  the  defendant  some  yearling 
heifers,  believing  them  not  to  be  in  calf,  and  no 
express  warranty  was  asked  for  or  given  at  the 
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time  of  sale,  and  shortly  after  the  sale  one  of  the 
heifers  proved  to  be  in  calf,  and  its  value  was 
thereby  greatly  deteriorated  : — HeM,  that  in 
such  a  case,  in  the  absence  of  express  warranty  or 
warranty  implied  by  local  custom  or  common 
understanding,  a  purchaser  cannot  make  the 
seller  liable,  and  as  there  was  no  satisfactory 
proof  of  local  usage  implying  such  warranty  the 
plaintiff  could  not  recover.  Kennedy  v.  Hennessy 
Cir.  Gas.,  Gibson,  J.,  40  I.  L.  T.  R.  84 

2. Horse  purchased  for  stud  purposes— 

Verbal  representation  by  seller  of  soundness — 
Form  of  question  left  to  jury — Inferences  of 
fact — Power  of  Court  to  draw— Or.  XL.,  r.  9.] 
Plaintiff,  requiring  a  stallion  for  stud  purposes, 
inspected  a  horse  the  property  of  the  defendant,  a 
horse  dealer.  Plaintiff  swore  that  while  he  was 
looking  at  the  horse  the  defendant  said  to  him, 
"  You  need  not  look  for  anything  ;  the  horse  is 
perfectly  sound.  If  there  was  anything  the 
matter  with  the  horse,  I  would  tell  you."  Some 
days  afterwards  the  price  was  agreed  upon,  but  as 
plaintiff  was  purchasing  for  a  foreign  Govern- 
ment department,  the  sale  was  not  finally  com- 
pleted, and  the  horse  was  not  delivered  for  about 
a  month.  The  horse  was  afterwards  found  to  be 
affected  by  an  incurable  and  hereditary  disease 
of  the  eyes,  which  rendered  him  totally  unfit  for 
the  stud.  In  an  action  brought  on  an  express 
warranty  that  the  horse  was  sound  and  free  from 
hereditary  disease,  the  defendant  denied  that  he 
spoke  the  above  words  or  anything  to  that 
effect,  or  gave  any  warranty.  The  Judge  at  the 
trial  in  charging  the  jury  said,  "  The  question 
you  have  to  try  is — Did  the  defendant  at  the 
time  of  the  sale  represent  to  the  plaintiff,  in 
order  that  the  plaintiff  might  purchase  the  horse, 
that  the  horse  was  fit  for  stud  purposes  and  was 
sound  ?  "  And,  after  referring  to  the  conflicting 
evidence,  "  There  was  direct  contradiction, 
which  of  them  do  you  believe  ?  .  .  .  Did  the 
plaintiff  act  on  that  representation  in  the  pur- 
chase of  the  horse  ?  "  And  he  left  in  writing  to 
the  jury  {inter  alia)  the  question,  "  Did  the 
defendant  at  the  time  of  the  sale  represent  to  the 
plaintiff,  in  order  that  the  plaintiff  might  pur- 
chase the  horse,  that  the  horse  was  fit  for  stud 
purposes,  and  did  the  plaintiff  act  on  that  repre- 
sentation in  the  purchase  of  the  horse  ?  "  The 
jury  answered  in  the  affirmative.  The  defen- 
dant's counsel  had  requested  the  Judge  to  leave 
to  the  jury  the  question.  Did  the  defendant 
warrant  the  horse  sound,  or  did  the  defendant 
represent  the  horse  as  sound  to  his  knowledge  ? 
The  Court  of  Appeal  having  directed  a  new  trial 
on  the  ground  that  the  question  actually  left  to 
the  jury  and  their  affirmative  answer  to  it  did 
not  amount  to  a  finding  of  an  express  warranty 
of  soundness,  and  that  the  Court  could  not  supply 
the  defect  by  drawing  inferences  under  Or.  XL., 
r.  9: — Held,  by  the  House  of  Lords,  reversing 
the  judgment  of  the  Court  of  Appeal,  that  the 
words  deposed  to  by  the  plaintiff  as  having  been 
used  by  the  defendant  constituted  an  express 
warranty  of  the  soundness  of  the  horse  ;  and  that 
although  the  word  "  warrant "  or  "  warranty  " 
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did  not  appear  in  the  queation  submitted  to  the 
jury,  that  question,  especially  taken  in  connec- 
tion with  the  Judge's  charge,  presented  for  the 
consideration  of  the  jury  all  the  elements  of  what 
constituted  a  warranty,  and  that  their  answer  to 
it  in  the  affirmative,  showing  that  they  believed 
the  plaintiff's  evidence,  was  a  clear  finding  of  an 
express  warranty.    Schawel  v.  Beade, 

App.,  H.  L.,  [1913]  2  1.  R.  64,  81  ; 
46  I.  L.  T.  R.  281 

3 . Seed —  Implied  warranty.  ]  The  plaintiff 

purchased  from  the  defendant,  a  seed  merchant, 
a  quantity  of  rape  seed.  The  defendant's  sales- 
man, who  sold  the  seed  to  the  plaintiff,  knew 
at  the  time  of  the  sale  that  it  was  required  for 
the  purpose  of  being  sown,  and  producing  » 
crop.  dChe  only  express  warranty  proved  was 
contained  in  the  following  evidence  of  the  defen- 
dant's salesman,  as  to  what  passed  between 
him  and  the  plaintiff  at  the  time  of  the  sale  : — 
"  The  plaintiff  asked  me  if  we  had  Dutch  rape 
seed ;  I  said  we  had,  but  of  last  year's  importa- 
tion ;  he  asked  me  if  it  was  good ;  I  said  I 
believed  it  to  be  so."  The  seed  was  in  the 
defendant's  store  at  the  time ;  but  the  plaintiff 
did  not  examine  it.  In  an  action  to  recover 
damages  resulting  from  the  failure  of  the  crop, 
declaring  on  a  warranty  that,  at  the  time  of  the 
sale,  the  seed  was  reasonably  good  growing  seed, 
and  fit  and  proper  to  be  used  for  the  purpose  of 
sowing,  and  of  producing  a  reasonably  good  and 
productive  crop  : — Held  {dissentiente  Christian, 
J.),  that,  whether  the  representations  made  by 
the  defendant's  salesman  amounted  to  an  express 
warranty  or  not,  they  did  not  exclude  an  implied 
warranty  of  the  effect  declared  on.  Held  also 
{dissentiente  Christian,  J.),  that  the  rule  that, 
-  "  where  a  buyer  orders  goods  to  be  supplied, 
and  trusts  to  the  judgment  of  the  seller  to  select 
goods  which  shall  be  applicable  to  the  purpose 
for  which  they  are  ordered,  there  is  an  implied 
warranty  that  they  shall  be  reasonably  fit  for 
that  purpose,"  applies  as  well  to  natural  pro- 
ducts as  to  manufactured  articles.  Shiels  v. 
Cannon  C.  P.,  [1865]  16  I.  C.  L.  R.  588 

4. Sheep — Damages  for  land  infecled.~\ 

Ten  ewes,  apparently  healthy  and  sound  in  every 
respect,  were  sold  warranted  sound.  A  few  days 
after  the  disease  of  scab  developed.  One  of  the 
sheep  died,  and  the  plaintiff's  lands  were  pro- 
claimed from  February  until  June,  Besides  the 
loss  of  the  sheep  plaintiff  claimed  damages  by 
reason  of  his  being  unable  to  let  his  land  owing  to 
its  being  proclaimed  by  the  local  authority. 
Damages  were  awarded  him  on  that  head,  it 
being  decided  that  the  sheep  were  affected  with 
the  disease  at  the  time  of  the  sale.  Stoney  v. 
Foley  Cir.  Cas.,  Palles,  C.B.,  31 1.  L.  T.  165 
By  agent  33  I.  L.  T.  R.  100 

See  Principal  and  Agent.    12. 

Goods  [1901]  2  I.  R.  189,  615; 

1  N.  I.  J.  R.  217 

See  Sale  ot  Goods.    2. 

Implied — Sale  of  goods 

29  I.  L.  T.  R.  37 

See  Sale  of  Goods.    3. 


WARRANTY— conriwMPd. 

■  Sale  of  food  [1902]  2  I.  R.  585,  599  ; 

36  I.  L.  T.  R.  67 
See  Sale  of  Goods.    4. 

Sale  of  goods  31  I.  L.  T.  40* 

iSee  Sale  of  Goods.    14. 
— ■ —  Whether  implied — Lease — Suretyship  for 
sub-tenant's  rent 
[1909]  2  I.  R.  510  ;    [1911]  2  I.  R.  631  ; 
43  I.  L.  T.  R.  252 
See  Landlord  and  Tenant — Lea^e.    18. 

WARRANTY  OF  TITLE— Stolen  goods 

45  I.  L.  T.  R.  248 
See  Sale  of  Goods.     15- 

WASTE. 
1. Breaking   up   of  ancient   pasture — 

Respective  rights  of  tsnant-for-life  and  remainder- 
man.] The  defendant,  who  was  79  years 
of  age,  was  tenant-for-Ufe  of  a  farm  of 
260  acres  in  Meath.  The  farm  had  been 
used  for  40  years  as  a  fattening  and  finishing 
farm  for  cattle  and  sheep,  and  about  one-third 
of  it  was  prime  pasture,  one-third  superior 
secondary  pasture,  and  one-third  inferior 
secondary  pasture.  In  1915  the  defendant 
commenced  to  till  part  of  the  farm,  and  stated 
that  he  proposed  to. break  up  the  whole  farm, 
except  74  acres,  at  the  rate  of  25  acres  per  year. 
In  an  action  by  the  remaindermen  to  restrain 
the  defendant  from  breaking  up  ancient  pasture  r 
Held,  that  the  farm  was  ancient  pasture,  and 
that  it  would  be  injurious  and  burdensome: 
to  the  inheritance  for  the  defendant  to  break 
up  an  area  exceeding  30  acres  until  an  equivalent 
area  had  been  restored  to  its  original  carrying 
power  as  pasture  land.  Bobbett  v.  Kennedy 
Ch.  Div.,  50  I.  L.  T.  R.  171 

2.  Cutting  trees — Timber  trees  under  the 

Land  Act  of  1881.]  A  tenant  is  not  entitled, 
without  permission,  to  cut  oak  trees  which  are 
the  property  of  the  landlord,  and  sell  the  bark, 
even  though  they  be  trees  which  the  landlord 
would  probably  cut  to  improve  his  estate. 
Vincent  v.  Spicer  (22  Beav.  380)  distinguished. 
Toionsend  v.  Lucey 

Co.  Ct.,  31  I.  L.  T.  R.  12* 

Building    house    on    holding    subject    to 

statutory  conditions 

38  I.  L.  T.  R.  97 
See  Land  Law   Acts — Statutory  Condi- 
tions.   3. 

Cutting  timber — Registered  timber 

[1898]  1  I.  R.  112,  117  ;  31  I.  L.  T.  R.  103 
See  Tenant-for-Life  and  Remainderman. 
12. 

Dilapidation   of   buildings — Judicial   ten- 

ancy— Notice  to  quit  for  breach  of 
statutory  condition  34  I.  L.  T.  R.  12 
See  Land  Law  Acts — Statutory  Condi- 
tions. 12. 
Landlord  and  tenant — Alteration  of  de- 
mised premises 

[1899]  1  1.  R.  258,  282 
See  Landlord  and  Tenant— Lease.    5. 
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Landlord  and  tenant — Brick  clay — ^Manu- 
facture and  sale  of  bricks 

[1897]  1 1.  R.  381 
See  Landlord  and  Tenant — Lease.    56. 

Liability  for,  of  grantee  under  fee-farm 

conversion  grant^Converaion  of  land 
into  cemetery  [1914]  2  I.  R.  1 

See  Fee-farm  Grant.    2. 

—  Statutory  conditions         [1899]  2  I.  R.  48 

iSee  Land   Law   Acts— Statutory  Condi- 
tions.   11. 
Tenancy  in  the  Crown — Surrender — De- 
fence Acts  [1900]  1  I.  R.  464 
iSee  Defence  Acts.    3. 

Water  supply  [1900]  2  I.  R.  88 

See  Waterworks.    1. 

WASTE,   EQUITABLE— Ornamental   timber— 
Tenant-for-life  52  I.  L.  T.  R.  189 

jSee  Timber. 

WASTE  LANDS — ^Reclamation — Improvements 

by  fee-farm  grantee — Fair  rent 

[1895]  2  I.  R.  475  ;   28  I.  L.  T.  R.  56  ; 

29  I.  L.  T.  R.  42 

>See  Land  Law  Acts — Redemption  of  Rent 

Act,  1891.    10. 

WASTING    PROPERTY— WiU— Construction- 
Conversion 

Rule  in  Howe  v.  Earl  of  Dartmouth 

App.,  [1907]  1 1.  R.  32  ;  40  I.  L.  T.  R.  38  ; 
41  I,  L.  T.  R.  18 
See  Conversion.    9. 

WASTING   SECURITY— Life   estate   with  col- 
lateral policy — Payment  out  of  Court 
[1900]  1  I.  R.  269 
See  Land  Judges'  Court — Incumbrance.  2, 

WATCHMAN— On      board      ship— Accidental 
drowning — Burden    of    proof — Work- 
men's Compensation  Act,  1906 
[1910]  2  I.  R.  561  ;  44  I.  L.  T.  R.  141 
<See  Workmen's  Compensation.    1. 

WATER. 

1. •  Order  of  Justices  imposing  penalties 

for  neglecting  to  supply — House,  not  described  as 
dmellinghouse — Summary  conviction — Defect  cured 
— Power  to  amend — 40  <fc  41  Vict.,  c.  56,  s.  76 — 
Sanitary  authority — Penalties  imposed  for  neglect 
(o  supply  water  after  seven  days  from  request  and 
payment  of  water  rate — No  statement  of  tender  of 
rate — Waterworks  Clauses  Act,  1847  (10  <fc  11 
Vict.,  c.  17),  ss.  44,  45).]  M.  issued  a  summons 
against  the  Athy  Urban  District  Council,  the 
sanitary  authority  of  the  district,  complaining 
that  she,  being  the  occupier  of  a  house  in  the 
district,  the  annual  value  of  which  did  not 
exceed  £10,  and  having  paid  to  the  district 
council  the  amount  of  water  rate  for  one  quarter 
and  requested  them  to  lay  down  communication 
pipes  and  other  necessary  works  for  the  supply- 
ing of  the  said  house  with  water  for  domestic 
use,  the  District  Council  neglected  within  seven 


WATER — continued. 

days,  and  still  neglected,  to  lay  down  such  com* 
munication  pipes  and  other  necessary  works. 
An  order  was  made  by  the  Justices  at  Petty 
Sessions  reciting  the  summons,  finding  the  facts 
mentioned  therein,  and  ordering  the  defendants 
to  forfeit  to  the  complainant  the  sums  mentioned 
in  the  order.  The  Act  in  question  provides  for 
the  supply  of  water,  not  to  houses  generally, 
but  to  dwellinghouses.  It  did  not  appear  on 
the  face  of  the  order  that  the  house  in  the 
present  case  was  a  dwellinghouse.  The  defen- 
dants obtained  a  conditional  order  for  a  writ 
of  certiorari  to  quash  the  order  of  the  Justices 
on  the  ground  {inter  alia)  that  it  was  bad  on  its 
face  inasmuch  as  it  did  not  state  that  the 
complainant  was  the  occupier  of  a  dwelling- 
house.  It  appeared  from  affidavits  filed  in  the 
matter  that  the  house  was,  in  fact,  a  dwelliiig- 
house,  and  that  this  was  not  disputed  at  the 
hearing  before  the  Justices: — Held,  the  Court 
being  satisfied  that  the  house  was  in  fact  a 
dwellinghouse,  and  that  the  omission  of  the  word 
"  dwelling"  did  not  mislead  or  prejudice  the 
defendants,  or  afieot  the  merits  of  the  case, 
that,  assuming  the  order  to  be  defective  by 
reason  of  the  omission  of  the  word  "  dwelling," 
the  defect  was  cured  by  the  provision  in 
s.  76  of  the  40  &  41  Vict.,  o.  56,  that  no 
conviction  shall  be  held  void  or  quashed  by 
reason  of  any  defect,  omission,  or  variance  in 
the  summons,  &o.,  upon  which  the  same  shall 
purport  to  have  been  made,  provided  same  shall 
not  have  misled  or  prejudiced  the  defendant, 
or  affected  the  merits  of  the  case.  Per  Palles, 
C.B.  :  The  subsequent  clause  in  s.  76,  giving 
power  to  amend  a  summons,  charge,  or  infor- 
mation, does  not  apply  to  certiorari  proceedings 
in  the  King's  Bench  Division.  E.  {U.  D.  G. 
of  Athy)  V.  Justices  of  Co.  Kildare 

K.  B.,  [19121  3  I.  R,  64 
2  ■ Railway — Right  to  take — Easement- 
Watercourse — Bight  to  ahstract  water  for  the 
supply  of  railway  engines — Bights  of  lower  owner 
— Beasondble  user — Claim  of  right.']  The  re- 
spondents, a  railway  company,  owned  land  on 
which  their  line  was  constructed  where  it  crossed 
a  stream.  They  put  down  a,  3-inch  pipe  by 
which  they  intended  to  draw  water  from  the 
stream  (which  for  the  purposes  of  the  appeal 
was  taken  to  be  a  natural  stream)  in  order  to 
fill  a  tank  some  distance  off,  from  which  they 
proposed  to  supply  their  locomotive  engines. 
Appellant,  who  was  a  riparian  owner,  having  a 
mill  lower  down  the  stream,  took  up  the  pipe, 
which  it  was  admitted  he  was  entitled  to  do  if 
the  respondents  were  not  entitled  to  use  the 
water  as  they  proposed.  If  the  maximum 
amount  which  the  pipe  would  convey  were 
drawn  from  the  stream,  in  summer  the  mill 
would  be  stopped  for  less  than  three  minutes 
per  diem : — Held,  that  the  use  of  their  engines 
in  the  manner  proposed,  over  their  railway  and 
those  lines  over  which  they  had  running  powers 
being  an  extraordinary  use  of  the  water  from  the 
stream  unconnected  with  their  tenement,  was 
in  excess  of  the  company's  rights,  and  that  was 
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90  though  the  injury  to  the  appellant's  rights 
was  inconsiderable,  for  the  question  of  quantity 
did  not  affect  the  case,  and  the  company  set  up 
a  claim  of  right  which,  if  not  prevented  in  its 
exercise,  would  become  a  preacriptive  right. 
Earl  of  Sandwich  v.  Great  Northern  Railway 
Go.  (L.  R.  10  Ch.  P.  707)  overruled.  McCartney 
V.  Londonderry  and  Lough  Smlly  Railway  Co. 
H.  L.,  38  I.  L.  T.  R.  143;  4  N.  I.  J.  R.  224 
{And  1904  A,  C.  301] 

B. Waste     of — Form     of     injunction.] 

Porm  of  injunction  in  an  action  by  a  county 
borough  council  against  the  guardians  of  a 
union  for  waste  of  water  through  the  use  by 
the  defendants  of  pipes  with  bore  of  an  un- 
authorised size.  Dublin  Corporation  v.  South 
Dublin  Guardians  N.  P.,  1  N.  I.  J.  R.  54 

Flowing  from  highway — ^Adjoining  drain — 

Duty  to  scour 

[1910]  2  I.  R.  544  ;  44  I.  L.  T.  R.  146 
Sec  Loeal  Government — Roads.    49. 
■  Right     of    sanitary   authority   to   mono- 
poly  of   supply    of,   in   district — Ac- 
quiescence in  supply   by      adjoining 
district — ^Right  of  action— Injunction 
— Effect  to  deprive  troops  of  proper 
supply  of  water         [1915]  1  I.  R.  413 
See      Local      Government    —  Sanitary 
Authority. 

Supplied     by     rural     district     council — 

Profit— Income  tax        [1913]  2 1.  R.  44 
See  Revenue — Income  Tax.    6. 

Supply  for  domestic  purposes — Post  office 

premises  not  on  valuation  list  and  not 
rated  [1913]  1 1.  R.  238 

See  Water  Rate. 

WATER    BAILIFF — Formalities   for    appoint- 
ment of  30  I.  L.  T.  205 
See  Fisheries  Acts.    24. 

WATERCOURSE. 

Lease — Construction — Reservations  and  excep- 
tions— Purpose  of  demise — Natural  stream  con- 
veyed partly  through  culvert — Ownership  of  cul- 
vert— Obligation  on  lessor  as  owner  of  culvert  to 
keep  same  in  repair,  notwithstanding  absence  of 
any  covenant  by  him  to  do  so — Damages  for  injury 
by  flooding.']  A  lease  for  twenty-one  years  of 
demesne  lands  to  be  used  as  a  dairy  or  pasture 
holding,  and  expressed  to  be  made  for  the  lessor's 
temporary  convenience  pending  the  development 
of  the  land  for  building  purposes,  excepted  and 
reserved  to  the  lessor,  for  his  exclusive  use  and 
benefit,  inter  alia,  "  rivers  and  rivulets,  lakes, 
pools,  water,  and  watercourses,  and  roads,  with 
all  necessary  power  and  dominion  over  the  same 
with  power  "to  the  lessor  to  divert,  embank,  and 
apply  the  said  rivers,  .  ,  .  water,  and  water- 
courses, as  the  lessor  should  see  convenient  or 
expedient  to  direct  and  appoint,  and  pJso 
excepting  and  reserving  unto  the  lessor  all  and 
every  such  reasonable  roads  and  ways  to  .  .  . 
springs,  wells,  and  places  of  watering  cattle, 
as  have  formerly  been  used,  or  shall  hereafter 
be  found  necessary  or  useful  to  the  lessor." 
Four  natural  streams  converged  at  a  point  near 
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the  middle  of  the  demised  lands,  and  were  con- 
veyed thence  by  an  artificial  channel  or  culvert. 
There  was  no  covenant  in  the  lease  imposing 
the  obligation  to  keep  this  culvert  in  repair  upon 
either  lessor  or  lessee,  but  there  were  covenants 
by  the  lessee  at  the  end  or  sooner  determination 
of  the  term  to  deliver  up  the  premises,  and, 
inter  alia,  "  all  watercourses  "  in  good  repair 
and  condition.  There  was  a  clause  in  the  lease 
empowering  the  lessor  on  demand  to  take  up 
possession  of  the  whole  or  any  part  of  the 
demised  lands  for  the  purpose  of  building: — 
Held,  in  the  King's  Bench  Division,  by  Boyd  and 
Kenny,  JJ.,  diss.  Dodd,  J.,  that  on  the  true 
construction  of  the  lease  the  flowing  water 
merely,  and  not  the  culvert,  was  reserved  to  the 
lessor.  Held,  by  Dodd,  J.,  and  by  the  Court  of 
Appeal,  that  the  culvert  was  reserved  to,  and 
was  the  property  of,  the  lessor,  who  was  there- 
fore as  regards  the  lessee,  who  occupied  the 
position  of  an  adjoining  owner,  bound  to  main- 
tain the  culvert  in  such  a  state  of  repair  as 
would  prevent  damage  to  the  lessee  by  flooding. 
The  culvert  having  collapsed  on  three  occasions 
from  obstruction  and  want  of  repair,  and  the 
lands  having  been  in  consequence  flooded  and 
seriously  damaged,  a  special  jury  who  viewed 
the  lands  awarded  the  lessee  £300  damages.  In 
the  absence  of  any  ground  for  supposing  that  the 
amount  awarded  was  unreasonably  out  of  pro- 
portion to  the  damage  actually  caused,  then 
Court  of  Appeal,  affirming,  the  view  taken  by 
Dodd,  J.,  refused  to  disturb  the  verdict  on  the 
ground  that  the  damages  were  excessive  merely 
by  reason  of  the  clause  for  resumption  of  pos- 
session by  the  lessor  on  demand.  Anderson  v. 
Cleland       K.  B.,  App.,  [1910]  2  I.  R.  334,  363 

Artificial — Right  to  flow  of  water — Lost 

grant 

[1898]  2  I.  R.  532  ;  [1900]  2  I.  R.  664 
See  Easement.    2. 

Artificial  watercourse 

[1900]  2  I.  R.  325,  340 
See  Easement.    14. 

■  Diversion  of  2  N.  I.  J.  R.  122 

See  Arbitration — Award.    9. 

WATER  RATE. 

Supply  of  water  for  domestic  purposes — Urban 
sanitary  authority — Post  office  premises  not  on 
valuation  list  and  not  rated— Wateruorks  Clauses 
Act,  1847  (10  *  11  Vict.,  c.  17),  sections  44,  49, 
50,  53.]  Section  53  of  the  Waterworks  Clauses 
Act,  1847,  provides  as  follows : — "  Every 
owner  and  occupier  of  any  dwelhnghouse  or  part 
of  a  dwellinghouse  .  .  .  shall,  when  he  has 
laid  such  communication  pipes  as  aforesaid,  and 
paid  or  tendered  the  water  rate  payable  in 
respect  thereof,  according  to  the  provisions  of 
this  and  the  special  Act,  be  entitled  to  demand 
and  receive  froni  the  undertakers  a  sufficient 
supply  of  water  for  his  domestic  purposes." 
The  plaintiff,  who  was  the  occupier  of  premises 
used  as  a  post  office  within  the  district  supplied 
by  the  defendants,  which  premises  were  not 
entered  on  the  valuation  list  and  were  not  rated, 
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■WATER  KAXE—contirmed. 
demanded  a  supply  of  water  for  domestic 
purposes,  but  did  not  strictly  comply  with  all 
the  regulations  made  by  the  defendants,  and 
was  unable  to  agree  with  the  defendants  as  to 
•the  proper  amount  to  be  paid  by  them  for  the 
water  supply : — Held,  that  the  premises  not 
"being  rated,  the  defendants  could  not  insist  on 
prepayment  of  water  rate  by  the  plaintifi  as  a 
"Condition  precedent  to  their  supplying  the 
plaintifE  with .  water,  and  that  the  plaintiff  was 
entitled  to  a  supply  of  water  for  domestic 
purposes  as  of  right,  subject  to  his  complying 
with  the  requirements  of  the  rules  and  regula- 
tions of  the  defendants,  and  on  payment  of  the 
value  of  the  water  supplied,  which  value  should, 
if  necessary,  be  ascertained  in  Chambers. 
Postmaster-General  v.  Nenagh  Urban  District 
■Council  Ross,  J.,  [1913]  1  I.  R.  238 

38  I.  L.  T.  R.  239  ;  39  I.  L.  T.  R.  270 

See  Local  Government — Rates.    12. 

Costs  of   construction  included  in  rate — 

Validity  [1918]  2  I.  R.  280 

See  Public  Health  Acts.    46. 

Domestic — ^Liability  for,  as  between  lessor 

and  lessee  16  I.  C.  L.  R.  318 

See  Local  Government — Rates.    13. 

Liability  for  36  I.  L.  T.  R.  94  ; 

2  N.  I.  J.  R.  178 
See  Local  Govemment — Rates.    35. 

• Occupiers  outside  a  certain  area — Exemp- 
tion clause — Interpretation 

1  N.  I.  J.  R.  70 
See  Local  Government — Rates.    37. 

Validity — ^Absence  of  list  or  applotment 

book  [1917]  2  I.  R.  86,  621  ; 

51  I.  L.  T.  R.  41 
See  Local  Government — Rates.    36. 


WATER  RIGHTS. 

Compulsory  purchase  by  sanitary  authority 

[1907]  1 1.  R.  494, 503 ;  41 1.  L.  T.  R.  62, 151 

See  Public  Health  Acts.    47. 

Not  in  possession  of  vendor 

38  I.  L.  T.  R.  222 
See  Land  Purchase  Acts — Sporting  Rights. 
5. 


WATER  SUPPLY. 

■ Contributory     place  —  Powers    of    Local 

Govenunent  Board 

[1904]  2  I.  R.  270,  283  ; 

38  I.  L.  T.  R.  33  ;  4  N.  I.  J.  R.  62 

See  Local  Government— Contribution.    3. 

■ Contributory     place  —  Powers   of   Local 

Government  Board 
[1905]  2  L  R.  324, 342;  [1906]  2 1.  R.  206  ; 
39  I.  L.  T.  R.  63,  273  ;  5  N.  I.  J.  R.  49,  99 
See  Local  Government — Contribution.    4. 

Half -inch  pipes — Sufficient  supply 

1  N.  I.  3.  R.  54  ;  2  N.  I.  J.  R.  233 
See  Local  Government— Water  Supply.  2, 


WATERWORKS. 

1. Dublin  Corporation — Bray  Township 

Waterworks,  supply — Evidence — Public  docu- 
ment— Census — Census  Act,  1880  (43  &  44  Vict., 
c.  28.]  By  the  Bray  Township  Act,  1866  (29  & 
30  Vict.,  c.  cclxi.),  the  Corporation  of  Dublin  are 
bound  to  supply,  from  the  "  Vartry  "  water- 
works, the  Bray  Township  with  20  gallons  of 
water  per  head  of  the  population  of  the  town- 
ship, the  water  to  be  supplied  at  a.  certain 
"  head  "  or  pressure ;  the  Township  Commis- 
sioners supplying  regulating  valves  at  the 
point  of  deUvery.  Bray  Township  comprises 
"  Big  Bray  "  (in  County  Wicklow),  and  "  Little 
Bray"  (in  County  Dublin).  By  Provisional 
Order  (confirmed  by  statute)  in  1874,  Bray 
Township  might  demand  and  pay  for  (and  the 
Corporation  of  Dublin  supply)  excess  water  at  a 
certain  rate  per  gallon;  but  "  Little  Bray" 
was  excluded  from  the  effect  of  this  enactment 
until  a  "  special  resolution  "  was  passed  by  the 
inhabitants.  This  Order  (and  statute)  still 
omitted  to  provide  any  mode  of  calculating  the 
population,  and  the  omission  was  remedied  in  a 
Provisional  Order  (and  confirmatory  statute), 
1885,  by  which  the  calculation  of  population 
was  to  be  based  on  the  "  last  census,"  and 
"  last  preceding  census."  By  the  Dublin  Cor- 
poration Act,  1897  (60  &  61  Vict.,  c.  cxxi.),  a 
meterage  system  was  provided  ;  and  it  was  made 
compulsory  on  Bray  Township  to  pay  for  all 
excess  water  supphed,  it  being  enacted  that,  in 
calculating  the  statutory  supply  (20  gallons  per 
head),  30  per  cent,  should  be  added  to  the 
population,  ascertainable  as  above-mentioned. 
This  Act,  however,  likewise  did  not  apply  to 
"  Little  Bray,"  until  a  "  special  resolution 
should  be  passed."  No  such  "  special  resolu- 
tions "  were  ever  passed  by  the  inhabitants  of 
Little  Bray.  The  Dubhn  Corporation  sued  the 
Commissioners  of  Bray  Township  for  £511  4s.  7d. 
excess  supply  of  water  to  "  Big  Bray  "  ("  Little 
Bray  "  having  conoededly  no  powers  to  pay  for 
any  excess).  This  amount  was  calculated  by 
ascertaining,  on  the  census  returns,  the  popula- 
tion of  Big  Bray,  adding  30  per  cent,  thereto, 
and  working  out  the  excess,  at  the  rate  per 
gallon  specified  in  the  Order  of  1874,  over  the 
normal  supply  of  20  gallons  per  head  per  day. 
The  defendants  lodged  £427  in  Court  in  satis- 
faction of  the  plaintiff's  claim,  alleging  that,  to 
ascertain  the  correct  amount,  30  per  cent, 
should  be  first  added  to  the  combined  popula- 
tion of  "  Big  "  and  "  Little  "  Bray,  as  one  unit ; 
that  from  the  sum  should  be  then  deducted 
the  actual  population  of  "  Little  Bray  "  ;  and 
that  the  excess  over  the  normal  supply  should 
be  calculated  upon  the  difference : — Held  (on 
new  trial  motion),  that  the  basis  of  calculation 
contended  for  by  the  plaintiffs  was  correct ; 
that  they  were  entitled  to  judgment  for  the  full 
amount  claimed ;  and  that  alleged  waste, 
owing  to  over-pressure  on  the  valves  of  the 
point  of  delivery,  could  not  be  taken  into  con- 
sideration. The  Census  Act  (Ireland),  1880, 
containing  no  provision  similar  to  that  to  be 
found  in  section  11  of  the  Census  Act  (Ireland), 
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1890,  the  plaintifEs,  to  prove  the  census  and 
population  of  Bray  in  1880,  called  one  of  the 
Census  Commissioners,  who  produced  the 
original  draft  general  report  signed  by  the 
Census  Commissioners  of  that  year,  and  a  print 
(Blue  Book)  of  the  "Abstract"  laid  by  them 
before  Parliament: — Held,  that,  either  as 
originals  or  as  examined  copies  of  public  docu- 
ments (within  Lord  Brougham's  Act  (14  &  15 
Vict.,  c.  99,  s.  14),  these  were  properly  admitted 
in  evidence.  Dvblin  Corporation  v.  Bray 
Township  Commissioners    Q.  B.,  [1900]  2 1.  R.  88 

2. Water  rights  affected — Leave  to  appeal 

— Failure  oj  justice.']  The  provisional  order 
constituting  a  joint  board  for  the  purpose  of 
compulsorily  acquiring  land  and  water  rights  for 
the  construction  of  waterworks  incorporated  the 
provisions  of  the  Housing  of  the  Working  Classes 
Act,  1890,  as  to  the  assessment  by  an  arbitrator 
of  compensation  to  the  owners  of  land  and  water 
rights  injuriously  affected.  On  an  application 
to  the  Court  by  the  joint  board  for  leave  to 
appeal,  the  board  being  dissatisfied  with  the 
amounts  awarded  by  the  arbitrator : — Held  (as 
regards  the  land  taken),  by  the  Court  (and  as 
regards  the  water  rights  afEected)  by  Boyd  and 
Kenny  JJ,  that  they  were  not  satisfied  that  if 
leave  to  appeal  were  not  given  a  failure  of  justice 
would  take  place.  HeU  (Boyd  J.),  the  same 
principles  apply  to  water  rights  as  to  land  com- 
pulsorily taken.  The  arbitrator  in  estimating 
the  compensation  to  be  given,  was  bound  to  take 
into  consideration  not  only  the  value  of  the 
present  user,  but  also  all  the  inherent  poten- 
tialities of  the  stream.  Held  (Kenny  J.),  the 
Court  ought  to  be  reasonably  convinced,  not 
merely  led  to  a  belief,  that  a  failure  of  justice 
will  occur.  The  matter  must  not  be  left  in  the 
region  of  mere  probability  so  far  as  the  con- 
clusions of  the  Court  are  concerned.  Held 
(Andrews,  J.,  dissenting  as  regards  the  awards 
for  water  rights  affected),  that  it  was  proper  to 
consider  the  mode  in  which  the  arbitrator  would 
appear  to  have  arrived  at  the  amount  of  the 
awards,  and  that  there  would  be  a  failure  of 
justice,  inasmuch  as  the  claims  had  not  been,  as 
they  ought  to  be,  properly  heard  and  deter- 
mined. HM,  by  the  Court,  that  though  there 
was  no  provision  in  the  Housing  of  the  Working 
Classes  Act,  1890,  dealing  with  costs,  neverthe- 
less the  Court  had  an  inherent  jurisdiction  to 
award  costs  against  a  person  unsuccessfully 
invoking  its  aid.  In  re  Arbitration  between  Lord 
Annesley  and  Portadown  and  Baribridge  Joint 
Water  Board  K.  B.,  5  N.  L  J.  R.  14T 

WAY. 

1. Conveyance— General  words— Ease- 
ment— Continuous  and  apparent  easement — Unity 
of  possession — Implied  grant.]  Two  adjoining 
hereditaments,  A.  and  B.,  belonging  to  the  same 
owner  were  the  subject  of  an  absolute  order  for 
sale  in  the  Land  Judges'  Court.  Over  B.  there 
was  a  formed  road  constructed  by  the  owner  and 
used,  but  not  as  a  way  of  necessity,  for  the 
purposes  of  A.     B.  was  dismissed  out  of  Court, 


WAY — continued. 

and  A.,  "  with  the  appurtenances,"  was  sub 
sequently  conveyed  by  the  Land  Judge  to  a 
purchaser : — Held,  that  a  right-of-way  over  the 
formed  road  passed  to  the  purchaser.  Query, 
whether  the  Conveyancing  Act,  1881,  applies 
to  a  Land  Judge's  conveyance.  Head  v,  Meara 
Ross,  J.,  [1912]  1 1.  R.  262 
2 Holdings  held  under  a  common  land- 
lord— Erection  of  gate — Presumption  of  grant — 
Prescription  Act,  2  cfc  3  Wm.  IV.,  c.  71  ;  21  cfe  22 
Vict.,  c.  42).]  The  plaintiff  and  defendant 
were  tenants  of  holdings  held  under  a  common 
landlord.  The  defendant  had  acquired  a  right- 
of-way  over  the  plaintifl:'s  holding.  Across 
the  end  of  this  way,  where  it  entered  the  county 
road,  the  plaintiff  erected  a  gate  for  the  con- 
venient use  of  his  holding.  The  defendant 
was  allowed  free  ingress  and  egress  through  the 
gate  : — Held,  no  obstruction  of  the  right-of-way. 
The  law  as  to  the  acquisition  of  a  right-of-way 
as  between  tenants  of  a  common  landlord 
considered.     Flynn  v.  Harte 

Dodd,  J.,  [1913]  2  I.  R.  322 

Agreement   to    grant   right-of-way — Suit 

for  specific   performance — Jurisdiction 
of  County  Court        [1915]  1  I.  R.  259- 

See  County  Court — Jurisdiction.    1 S. 

Rectification  of  fiated  agreement — Judicial 

Commissioner — Jurisdiction 
[1912]  1 1.  R.  212,  215  ;  46  I.  L.  T.  R.  51 
See  Land  Registry.    29. 

WAYLEAVE 

■  Permission   given   by   county  council   to 

telephone  company  to  erect  poles,  pajd  ng 
rent  for  wayleave — Plant  and  assets  of 
company  purchased  by  Postmaster- 
General — liability  of  Postmaster- 
General  to  pay  rent  [1914]  2 1.  R  820' 
See  Telephone. 

Boad  authority  —  Construction     of    line 

authorised  by  statute  [1910]  2  I.  R.  236 
See  Tramway.    3, 

WAY— RIGHT  OP. 

1. By  road  built  along  seashore  at  foot 

of  cliff — Irregular  strip  of  land  between  foot  of 

cliff  and  water  table  on  irdand  side  of  the  road 

Boundary  of  highi^ay — Might  of  public  to  deviate."] 
The  public  had  for  many  years  a  right-of-way 
for  all  ordinary  purposes  from  K.  to  S.  and 
back  along  a  road  called  "  the  Long  Quay." 
The  road  ran  by  the  seashore,  and  was  bounded- 
on  one  side  by  the  shore,  along  which  a  protec- 
tion wall  had  been  built,  against  which  the  sea 
washed.  At  either  side  of  the  road  there  was  a 
water  table  ;  inside  the  water  table,  on  the  land 
side,  lay  an  irregularly  shaped  strip  of  waste 
ground  between  the  water  table  and  a  cUff, 
which  in  some  places  approached  to  within 
3  feet  of  the  water  table.  Except  th?  water 
table  there  was  no  boundary  between  the 
metalled  road  and  this  strip  of  ground.  The  level 
of  the  strip  varied  in  different  places,  from  one 
foot  to  a  foot  and  a  halt  above  the  surface  of  the.' 
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WAY— RIGHT  OT— continued. 
road.  The  defendant  adnuttedly  owned  the 
land  above  the  cliff  in  fee-simple,  and  the  deed 
which  conveyed  this  land  to  him  purported  to 
convey  also  the  strip  of  ground  at  the  foot  of 
the  cliff,  "  subject  to  all  rights  existing  into  or 
upon  the  same,  or  any  part  thereof."  The 
strip  of  land  was  not  included  in  an  agricultural 
lease  made  some  years  previously  by  the  defen- 
dant's predeoessor-in-title  to  the  tenant,  who 
still  farmed  the  land  above  the  cliff.  The 
defendant  had  stored  building  materials  on  the 
strip  of  ground.  Some  of  the  inhabitants 
objected,  and,  claiming  that  the  strip  formed 
portion  of  the  highway,  sought  an  injunction  to 
■compel  him  to  remove  these  materials  :■ — Held 
■(affirming  the  Vice-Chancellor),  that  the  onus 
of  showing  that  the  waste  strip  of  ground  had 
been  dedicated  as  part  of  the  highway  lay  on  the 
plaintiffs,  and  that  as  the  evidence  adduced 
showed  no  use  by  the  public  of  the  strip  as  a 
highway,  and  as  there  was  no  obstruction  by  the 
defendant  of  the  metalled  road  at  the  other  side 
of  the  water  table,  ^he  injunction  should  be  re- 
fused. Attorney-General  (Cork  County  Council)  v. 
Perry  V.-C,  App.,  [1904]  1  I.  R.  247,  252 

2. Easement — Necessary  tor  convenient 

user  of  tenement^JVo  defined  path — Door — 
Lease — Implied  grant — Derogation.  ]  The  def  en- 
<3ant,  an  owner  of  building  ground  on  which  he 
had  erected  houses,  demised  one  of  them,  with 
the  garden  thereto  attached,  to  the  predecessor 
of  the  plaintiff.  In  the  rear  wall  of  the  garden 
was  a  door  opening  on  the  defendant's  ground. 
This  ground  was  to  a  large  extent  waste,  being 
used  in  part  for  storing  building  materials,  and 
in  part  for  growing  vegetables.  It  was  sur- 
rounded by  a  wall,  in  which  were  two  gates 
opening  on  pubUc  passages.  These  gates  were 
kept  locked,  the  keys  being  in  the  possession  of 
the  defendant.  There  was  no  defined  path 
from  the  door  to  either  gate.  At  the  time  of  the 
demise  the  defendant  gave  the  lessee  a  key  of 
the  back  door,  to  enable  him  to  bring  in  coals. 
The  lessee  wanted  to  get  a  right-of-way,  but  the 
defendant  told  him  he  could  not  give  a  right  of 
way,  but  he  would  allow  him  to  bring  in  coals 
by  the  back  door.  The  lessee  had  since  brought 
his  coals  through  the  door,  the  gates  being 
opened  by  the  defendant  for  the  purpose  on 
each  occasion.  There  was  no  other  way  by 
which  coals  could  be  brought  to  the  house 
except  by  the  hall  door.  The  place  in  which 
coals  were  stored  was  at  the  back  of  the  house 
approached  by  a  path  laid  in  concrete  leading 
through  the  garden  from  the  back  door  :■ — Held, 
on  appeal  (reversing  the  decision  of  Barton,  J.), 
that,  having  regard  to  the  evidence  as  to  the 
conversation  between  the  parties  thereto  at 
the  date  of  the  letting,  and  the  giving  of  the  key 
by  the  defendant  to  the  lessee,  and  also  the 
■condition,  user,  and  circumstances  of  the 
■demised  premises,  the  lease  was  made  by  the 
■defendant  to  the  lessee  upon  the  terms  that 
■during  its  continuance  the  occupiers  of  the  house 
thereby  demised  should  have  the  right  to  use 
the  door  opening  from  the  demised  premises 


WAY— RIGHT  OF— continued. 
into  the  defendant's  land,  for  the  purpose  of 
bringing  in  coal  for  the  use  of  the  inhabitants 
of  the  house,  with  the  further  right  of  passing 
and  repassing,  for  the  purpose  aforesaid,  across 
the  defendant's  land  between  the  door  and  one 
of  the  adjoining  public  highways,  by  such  route 
and  through  such  gate  leading  to  either  of  such 
highways  as  the  defendant  might  from  time  to 
time  point  out.     Donnelly  v.  Adams 

Barton,  J.,  App.,  [1905]  1  I.  R.  154, 174  ; 
39  I.  L.  T.  R.  1 

3. Effect  of  presentment  under  section 

60  of  Grand  Jury  Act  for  closing  up  useless 
road  on  rights  of  way.]  Where  the  plaintiff 
obtained  a  presentment  under  section  60  of  the 
Grand  Jury  Act  to  close  up  a  useless  road,  and 
had,  after  he  obtained  the  presentment,  incor- 
porated one  fork  of  the  road  with  his  own  land, 
but  had  permitted  the  defendant,  who  had  a 
private  right  of  way  over  the  road,  to  use  the 
other  part  of  it  for  ten  years  afterwards : — Held, 
that  the  defendant  had  acquired  a  private  right 
of  way  over  the  road,  and  was  not  affected  by  the 
presentment  obtained  by  the  plaintiff.  CKeejfe 
V.  Dromey  Cir.  Cas.,  Murphy,  J.,  32 1.  L.  T.  R.  47 

4. Obligation  to  close  gates.]    Civil  Bill 

for  damages  for  that  the  defendant,  having  a 
right  of  way  through  plaintiff's  lands,  with 
obligation  to  close  gates  across  a  road,  neglected 
to  close  said  gates,  whereby  plaintiff's  cattle 
strayed  into  plaintiff's  meadow  land  :■ — Held, 
that  the  obligation  was  in  the  nature  of  a  limita- 
tion on  the  right  of  way,  and  defendant  bound 
thereby.     Tubridy  v.  Walsh 

Co.  Ct.,  35  I.  L.  T.  321 

5. Public — Presentment — User."]    A  road 

leading  from  the  town  oi  B.,  a,  market  town, 
passed  on  to  the  sea  at  the  Giant's  Causeway ; 
the  portion  of  the  road  nearest  the  Causeway 
terminus  was,  in  the  year  1814,  the  subject  of  a 
presentment,  and  80  perches  of  it  were  repaired 
at  the  expense  of  the  county  without  objection- 
No  subsequent  repairs  were  shown  to  have  been 
made,  but  a  constant  user  by  the  public  was 
proved,  no  opposition  haying  ever  been  offered 
to  a  free  passage : — Held,  that  the  fact  of  the 
presentment  and  user  by  the  public  was  sufficient 
to  show  dedication  to  the  public,  and  that  there- 
fore the  public  could  not  be  restrained  from 
using  it.  Giant's  Causeway  Co.  v.  Attorney- 
General         App.,  32 1.  L.  T.  95  ;  5  N.  I.  J.  R.  301 

6. '  Raised  cart  passage  made  by  judicial 

tenants  of  dominant  and  servient  tenements.] 
A  farm  solely  in  the  occupation  of  the  grand- 
father of  both  plaintiff  and  defendant  was  after- 
wards divided  by  their  fathers,  who  got  one 
receipt  from  the  landlord.  There  were  subse- 
quently judicial  rents  fixed  on  both  buildings. 
Plaintiff  had  a  right-of-way  by  prescription 
through  defendant's  yard,  and  in  1882  plaintiff 
and  defendant  both  made  a  raised  cart-passage 
through  the  yard,  which  plaintiff  used  without 
interruption  until  1896 : — Held,  that  the  plain- 
tiff had  a  right  of  way  over  the  raised  passage. 
Mahony  v.  Mahony 
Co.  Ct.,  Cir  Cas.,  Palles,  C.B.,  31 1.  L.  T.  100, 165 
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WAY— RIGHT  OF— continued. 

7. Substituted — Public   right   of  way — 

Obstruction — Bight  of  action — Particular  damage 
— Dedication — Dedication  of  substituted  way — 
Dedication  by  limited  owner  {fee-farm  grantee).'] 
Between  1844  and  1850  the  sub-lessee  for  a 
term  of  years  of  certain  lands,  over  which  there 
had  been  in  existence  prior  to  1805  a  public 
right  of  way,  substituted  therefor  another  way 
with  a  bridge  and  path.     In  1874  the  sub-lessee 
surrendered  his  interest  to  his  immediate  land- 
lord, who  held  under  a  fee-farm  grant  dating 
from  1857,    The  fee-farm  grantee  continued  in 
occupation  of  the  lands  for  two  years,  when 
he  re-let  them  to  the  defendant.    During  the 
two  years  of  his  oocupation  the  fee-farm  grantee 
acquiesced  in  the  public  user  of  the  substituted 
way,  and  at  the  trial  the  jury  found  that  he  had 
acquiesced  in  and  adopted  the  dedication  to 
the  public  of  the  right  of  way  as  so  altered. 
There   was  no   evidence   of  dedication    of   or 
acquiescence  in  the  substituted  way  by  the 
owner  in  fee.      The  plaintiff,  a  small  farmer, 
had  been  using  said  way  as  a  means  of  access 
from  his  farm  to  the  public  road  leading  to  the 
market  town,  about  four  miles  distant.     The 
defendant  obstructed  the  way  by  removing  the 
bridge  and  erecting  a  fence.    The  plaintiff  was 
thereby  forced  to  take  a  longer  and  more  cir- 
cuitous route  when  going  to  the  market  town, 
which  he  required  to  do  about  once  a  week,  and 
was  obliged  on  some  occasions  to  pay  for  a  car. 
On  new  trial  motion  in  an  action  for  obstruc- 
tion : — Held,   that  it   was   competent  to   the 
grantee  in  a  fee-farm  grant  to  dedicate  a  pubUo 
right  of  way,  and  that,  under  the  circumstances 
of  the  case,  the  acquiescence  of  the  fee-farm 
grantee  in  the  act  of  his  former  tenant  amounted 
to  a  dedication  to  the  public  of  the  substituted 
way,  binding  upon  his  interest,  and  all  claiming 
under  him,  including  the  defendant.       Held, 
further  (Kenny,  J.,  dissenting),  that  the  evidence 
was  sufficient  to  sustain  the  finding  of  the  jury, 
that    the    plaintiff    had    suffered    particular 
damage  beyond  that  which  was  common  to  the 
public  at  large,  and  that  the  verdict  for  damages 
found  for  the  plaintiff  by  the  jury  at  the  trial 
could  not  be  disturbed.     Smith  v.  Wilson 

K.  B.,  [19031  2 1.  R.  45 
— • —  Decree  for  right  in  different  direction 

32  I.  L.  T.  R.  128 
See  County  Court — Jurisdiction.    7. 

Footpath — Dedication    to    the    public — 

Street — Expenses  of  repairing — Belfast 
Boroughs  Acts  [1904]  2 1.  R.  105 

See  Street 

Highway 

See  Cases  and  References  under  Highway. 

Highways — LiabiUty  of  county  council  for 

repair  [1908]  2 1.  R.  101 

See  Local  Government — Roads.    42. 
— —r  Obstruction  —  Negligence  of  contractor — 
County  council 
[19051 2 1.  R.  415, 542;  5  N.  I.  J.  R.  179,  280 
See  Negligence.    13. 

Private  right  of — Renewable  lease   of — 

Acquisition  of  right  of  way  by  public — 


WAY— RIGHT  OV— continued. 

Obligation    on    lessee    to    take    out 
renewal  35  I.  h.  T.  R.  20S 

See  Landlord  and  Tenant — Lease.    51. 

Promenade  [1900]  1  I.  R.  302 

See  Easement.    7. 

Public  rights  of — Declaration  of  title — 

Practice,  Land  Judge 

[1895]  1 1.  R.  469 
See  Land  Judges'  Court — Declaration  of 
Title.    1. 
Eight    of — Exclusive    occupation— Fran- 
chise [1908]  2  I.  R.  329  ; 
42  I.  L,  T.  R.  100' 
See  Parliament — Franchise.    51. 

Right  of — Several  issues — Costs 

[1904]  2  I.  R.  40 
See  Solicitor— Bill  of  Costs.    97. 
— — •  Road  —  Repairs  —  Liability     of     county 
council  [1904]  2  I.  R.  569,  579  ; 

38  I.  L.  T.  R.  178,  233 
See  Local  Government — Roads.    43. 
[1910]  2  I.  R.  644  ;  [1913]  2 1.  R.  250 
45  I.  L.  T.  R.  156,  275,  276  note 
See  Highway.    2. 

Valuation — County  Court  jurisdiction 

36  I.  L.  T.  R.  114  ;  2  N.  I.  J.  R.  221 
See  Practice — ^Remitting.    60. 

WEEDS  AND  AGRICULTURAL  SEEDS  (IRE- 
LAND) ACT,  1909. 
Wilfully  giving  false    name   and    address — 

LiabiUty  of  master  for  wrongful  act  of  servant — • 
Mens  rea  —  9  Edw.  VII.,  c.  31,  s.  5.]  By 
section  5  (1)  of  the  Weeds  and  Agricultural 
Seeds  (Ireland)  Act,  1909,  an  officer  of  the 
Department  of  Agriculture  and  Technical  In- 
struction for  Ireland  is  empowered  to  enter 
the  shop  or  other  premises  of  any  person  who 
sells  agricultural  seeds  for  sowing,  and  examine 
and  take  samples  of  any  agricultural  seeds  on 
the  premises.  By  sub-section  2  the  person  on 
whose  premises  a  sample  is  taken  shall,  if  the 
officer  requires,  give  the  name  and  address  of 
the  person  from  whom  he  procured  the  seeds,, 
and  if  he  refuses  to  give  such  name  and  address,, 
or  wiUuUy  gives  a  false  name  or  address,  he  shall 
be  guilty  of  an  offence  under  the  Act,  and  liable- 
on  summary  conviction  to  a  penalty  not  exceed- 
ing £10  :• — Held,  that  the  owner  of  the  shop  in; 
which  the  sample  is  taken  is  guilty  of  an  offence 
under  the  sub-section  if  such  false  name  and 
address  is  wiUully  given  by  the  manager  of  the 
business,  although  without  the  authority  or 
consent  of  the  principal.  The  word  "  wil- 
fully "  in  the  sub-section  means  "  inten- 
tionally, and  not  by  mistake  or  inadvertence." 
Department  oj  Agriculture  and  Technical  In- 
struction V.  Burke       K.  B.,  [1915]  2  I.  R.  128; 

49  I.  L.  T,  R.  84 

WEEK-DAY— Meaning  of 

[1913]  2  I.  R,  397  ;  47  I.  L.  T.  R.  157 
See  Shops  Act,  1912. 

WEEK-END  TICKET— Conditions 

31  I.  L.  T.  41& 
See  Railway— Passenger.    10. 
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WEEKLY  PAYMENT  —  Redemption   of  — In- 
adequacy •  46  I.  L.  T.  R.  253 
See  Workmen's  Compensation.    153. 


WEEKLY  TENANCY— Notice  to  quit 

36  I.  L.  T.  R.  23 
See  Landlord  and  Tenant — Notice  to  Quit. 
17. 

41  I.  L.  T.  82 

See  Town  Tenants  Act,  1906.    46. 

Notice  to  quit — Length  of 

40  I.  L.  T.  R.  125 
See    Landlord    and    Tenant — Notice    to 
Quit.    14. 

Notice    to    quit  —  Overholding  —  Final 

judgment.  [1911]  2  I.  R.  632 

44 1.  L.  T.  R.  210 
See  Practice— Judgment.    14. 

■ Sub-letting    by    rural    district    council — 

Inclusion  in  estate — Vesting — Purchase 

in  cash  [1906]  1 1.  R.  17  ; 

39  I.  L.  T.  R.  26  ;  55  N.  I.  J.  R.  292 

See  Land  Purchase  Acts — Advance.    17. 

50  I.  L.  T.  R.  41 

See  Landlord  and  Tenant — Notice  to  Quit. 
16. 

WEIGHT— Sale  of  bread 

[1905]  2  I.  R.  258  ;  38  I.  L.  T.  R.  40  ; 
4  N.  I.  J.  R.  64 
See  Bread.    1. 

WEIGHT   OF   EVIDENCE— Foreshore— User- 
Patent  [1905]  1  I.  R.  483,  509  ; 
[1907]  1  I.  R.  481 

See  Seashore.    2. 


WEIGHTS  AND  MEASURES. 

Local  custom  — False  or  unjust  weighing 
machine — Pigs — Weights  and  Measures  Act, 
1878,  41  <fc  42  Vict.,  c.  49,  ss.  25,  26.]  Where 
a  4-lb.  weight  was  suspended  by  a  hook  to  the 
weight  end  of  a  balance  in  accordance  with  a 
local  custom  of  deducting  4  lbs.  weight  from  the 
weight  of  all  live  pigs  bought  by  weight,  and  the 
magistrates  considered  that  the  weight  was 
virtually  a  part  of  the  balance  (which  was  just 
and  true  without  the  weight) : — Held,  that  the 
defendants  were  properly  convicted  of  having 
in  their  possession  for  use  for  trade  a  false  or 
unjust  weighing  machine.  Collins  v.  Denny  & 
Son  Q.  B.,  31  I.  L.  T.  R.  167 


WEIGHTS  AND  MEASURES  ACT— Service  of 
summons  41  I.  L.  T.  R.  77 

See  Justices^ — Jurisdiction      (Petty  Ses- 
sions).   134. 

WEIR. 

See  Fisheries  Acts.    25-28. 

Forming  part  of  holding 

[1902]  2  I.  R.  97 
See    Land    Law    Acts — Resumption    by 
Landlord.    17, 


WELL. 

Public — ^Vesting  in  sanitary  authority 

[1897]  1  I.  R.  420 
See  Public  Well. 

Right  to  take  water  from 

[1903]  2 1.  R.  731, 739  ;  37  I.  L.  T.  R.  80,  82  j 
3  N.  I.  J.  R.  227 
See  Easement.    9. 

■  Right  to  draw  water  from 

[1917]  2  I.  R.  323 
See,  Easement.    10. 

WELSH  MORTGAGE— Power  of  sale— Statute 
of  Limitations  [1914]  1  I.  R.  23 

See  Mortgage— General.    48. 


WESTPORT  PORT  AND  HARBOUR  ACT, 
1853  —  Provisions  as  to  collection  and 
appUcation  of  pilotage  rates  not 
repealed  by  subsequent  legislation 

[1915]  2 1.  R.  283 
See  National  Insurance.    1. 

WHARF-OWNER— Obstruction  in  bed  of  tidal 
river^Neghgence 
[1904]  2  I.  R.  445,  464;  38  I.  L.  T.  R.  54; 
4  N.  I.  J.  R.  56 
See  Negligence.    53. 

WHEEL  OF  FORTUNE— Sale  carried  on  by 
means  of  [1911]  2 1.  R.  216  ; 

45  I.  L.  T.  R.  77 
See  Gaming  and  Wagering.    3. 

"  WHIPPING  "—Discharge   of  cargo— Custom 
of  port  of  Belfast 
[1907]  2  I.  R.  578,  602  ;  [1908]  2 1.  R.  482 
See  Custom  of  Port.    1. 

WHIRLIGIGS  AND  SWINGS— By-law  regula- 
ting— Unreasonableness 
[1904]  2  I.  R.  518  ;  38  I.  L.  T.  R.  86  ; 
4  N.  I.  J.  R.  93 
See  Public  Health  Acts.    4. 

WHISKY  —  Illicit- Concealment  of— Forcible 
entry  by  17  I.  C.  L.  R.  641 

See  Revenue — Offences.    1. 

WHITEBOY  ACTS. 

See  Criminal  Law  (General).    24. 

WIDOW. 

•  50  I.  L.  T.  R.  103 

See  Intestates  Estates  Act,  1890.     2. 

Carrying  on  testator's  trade 

47  I.  L.  T.  R.  301 
See  Executor — General.    3. 

Distributive    share    whether    barred    bv 

settlement  [1894]  1  I.  R.  138 

See  Distributions,  Statute  of.    2. 

Grant    to    representative    of — Assets    of 

husband  under  £500 

51  I.  L.  T.  R.  15 
See  Probate  (and  Administration) — Grant 
ot  Administration.    20. 
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VltDO'Vi— continued. 

•  Intestacy — Advancement  to  child 

[1909]  1 1.  R.  172 
See  Advancement.    2. 
Settlement    on    marriage    of — "  Die    un- 
married " — Construction 

ri903]  1  I.  R.  126 
See  Settlement — Construction.    11. 

WIFE. 

Gift  to,  for  benefit  of  children 

[1913]  1  I.  R.  21,  390 
See  Wm— Absolute  Gift.    5. 
See  Cases  under  Husband  and  Wife. 

WILFUL  DEFAULT— Trustee— Pleading 

[1894]  1 1.  R.  74 
.See  Trustee— Breach  of  Trust.    2. 

Vendor    and    purchaser — ^Non-completion 

by  appointed  day — Interest 
[1906]  1 1.R.  287,477  ;  40  I.  L.  T.  R.  112 
See  Vendor  and  Purchaser — Conditions  of 

Sale.    25. 

[1916]  1  I.'  R.  393  ;  50  I.  L.  T.  R.  100 

See  Vendor  and  Purchaser-Title.    12. 

Negligence  amounting  to 

[19181  1  I.  R.221 
See  Executor — General.    8. 

WILFUL  MISCONDUCT. 

Carrier — Onus  of  proof      [1901]  2  I.  R.  13 

See.  Carrier.    6. 

Carriers — -Special   contract — Burden    of 

proof  [1896]  2  I.  R.  183 

See  Railway — Carriage  of  Goods.    12. 

WILFUL  NEGLECT— Mortgage  in  possession 
49  I.  L.  T.  R.  6,  60 
See  Lands  Clauses  Acts — Compensation. 
12. 

WILL  Col. 

Absolitte  Gift       -  -    2608 

Acceleration  2616 

acoumttlation  2617 

Ademption      -  2618 

Ambiotjity  2619 

Annttity  2622 

Appointment  -  2626 

Attestation   -                -  3626 
Charge  oe  Debts  asd  Legacies  -    2628 

Class      -                        -  2630 

Condition  2635 

Confirmation  2644 

Conversion  2644 
Death  coupled  with  Contingency    2646 

Election 2650 

Estate  in  Realty  2651 

Exbcittoey  Trust  2662 

Exoneration  -  .    2663 

Implied  Gift  -  2664 

Implied  Trust  2666 

Income,  Gift  of  2666 

Income,  Intermediate  2666 
Joint  Tenancy  (and  Tenancy  in 

Common)      -                .  2667 

Lapse      -  2668 

Life  Estate  2668 


.iL — continued. 

Col. 

Limitations    -        -        -        - 

2669 

Maintenance  - 

-    2669 

Power 

2670 

Power  or  Trust 

2670 

Power  op  Appointment 

2670 

Precatory  Trust  - 

2670 

Punctuation  - 

2672 

Republication 

2672 

Residuary  Bequest 

2674 

Revocation 

2677 

Satisfaction 

2678 

Solicitoe-Executok 

2679 

Speaking  from  Death 

2680 

Specific  Bequest 

2680 

Specific  Devise 

2685 

Substitutional  Gift 

2686 

Supplying  Words  - 

2687 

Trust 

2688 

Uncertainty  - 

2688 

Vesting  - 

2689 

Words    - 

2696 

WILL— ABSOLUTE  GIFT. 

1, Absolute  interest  or  Jife  estate— Gift 

for  Hfe  with  p(  wer  of  disposition  superadded']  A 
testator  bequeathed  to  his  sister  M.  the  sum  o 
£2,000  for  her  life,  and  at  her  death  to  be 
disposed  of  as  she  so  wished.  M.  died  without 
making  any  disposition  of  the  £2,000  •■ — Held, 
that  M.  took  a  life  interest  only,  with  a  power  of 
appointment.  In  re  Burkitt ;  Hancock  v.  Studdert 
M.  R.,  [1915]  1  I.  R.  205;  49 1.  L.  T.  R.  99 

2. Absolute   devise   or  till   majority — 

Alternative  reading — Punctuation.^  Graham  v. 
Connell  40  I.  L.  T.  245 

3. Articles  quae  ipso  usu  consumuntur — 

Gift  for  life  of  farm,  with  stock,  crops,and  farming 
implements.]  A  testator  left  his  farm,  with  the 
stock,  crops,  and  farming  implements  thereon, 
to  his  widow  for  her  life,  and  after  her  death  to 
the  children  of  his  deceased  brother.  Testator 
had  been  a  farmer,  but  some  years  prior  to  the 
date  of  his  will  had  given  up  farming,  and  sold 
all  his  farms  except  that  bequeathed  by  his  will, 
which  was  used  simply  as  a  dwelUng-place. 
There  were  no  crops  on  the  land  at  the  date  of  his 
death : — Held,  that  the  widow  took  an  absolute 
interest  in  the  stock,  but  only  a  life  interest  in 
the  farming  implements.  Griffin  and  another 
V.  McCabe  and  others    Ch.  Div.,  52 1.  L.  T.  R.  134 

4. Trust — Beneficial  interest.]   A  testator 

gave  his  two  farms  by  will  to  his  father  in  trust 
in  case  his  wife  (who  was  enceinte)  gave  birth  to 
a  male  child  for  such  child,  and  if  she  gave  birth 
to  a  female  child,  said  child  to  receive  from  his 
father  £200  on  coming  of  age.  He  also  desired 
his  other  daughter  to  receive  £200  from  his 
father  on  coming  of  age.  The  father  was  also 
to  pay  £200  to  the  widow  it  she  wished  to  leave 
the  father's  house,  she  to  have  no  more  claim 
on  the  father.  The  child  was  a  female  : — Held, 
that  in  the  events  which  happened  the  father 
was  intended  to  take  the  reversion  beneficially 
subject  to  the  legacies,  and  that  there  was  no 
intestacy.    Wellwood  v.  Wellwood 

App.,  31 1.  L.  T.  R.  150  ;  3  N.  I.  J.  R.  149 
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WILL— ABSOLUTE  GITI— continued. 

5. Beneficial  interest  or  trust.]  A.  be- 
queathed his  property  to  his  wife,  in  the  follow- 
ing terms :  "  I  leave  and  bequeath  all  my 
property,  chattels,  money,  bank  shares,  and  my 
life  insurance,  or  whatever  I  am  possessed  of, 
or  entitled  to,  to  my  beloved  wife  to  be  disposed 
of  as  she  may  think  best,  for  the  good  of  our 
children": — Held,  that  under  this  request  the 
wife  became  entitled  beneficially  to  the  whole 
of  the  property.     Berryman  v.  Berryman 

M.  R.,  [1913]  1 1.  K.  21,  390 

6. Beneficial  inteiest     or     trust.]      A 

testator  bequeathed  to  his  wife  his  entire 
worldly  effects  to  be  managed  as  best  she  could 
for  the  benefit  of  their  children : — Held,  that  the 
wife  took  no  beneficial  interest.  Hiclcey  v. 
Hickey  App.,  [1913]  1  I.  R.  390 ; 

47  I.  L.  T.  R.  137 

7.  ■ Beneficial  interest  or  trust — Gift  for 

iise  and  benefit  of  self  and  children— Joint 
tenancy.']  By  his  will  Andrew  Sproule  left  the 
residue  of  his  estate  to  his  daughter  "  for  the  use 
and  benefit  of  herself  and  children "  ; — Held, 
that  the  mother  and  children  took  as  equitable 
joint  tenants.  In  re  Sproule,  Deceased ; 
Chambers  v.  Chambers 

Ch.  Div.,  49  I.  L.  T.  R.  96 

8. Clear  gift  not  cut  down  by  subsequent 

ambiguous  words.]  The  testator,  a  small  farmer, 
having  by  will  left  his  farm  and  its  equipment  in 
clear  and  unambiguous  language  to  his  widow, 
continued  his  will  as  follows  : — "  This — should 
my  son  John  return  from  America  sooner  or  later 
to  give  my  wife,  his  mother,  the  sum  of  £60, 
also  one-half  acre  of  land  and  one  cow's  grass, 
that's  if  he  be  the  owner  or  thinks  well  of  it,  and 
if  not,  she  is  at  liberty  to  sell  to  anyone  she  Ukes 
after  tendering  to  the  said  John  "  : — Held,  that 
these  words  did  not  cut  down  or  affect  the 
previous  clear  gift  to  the  widow.  Conmy  v. 
Cawley  App.,  [1910]  2  I.  R.  465 

9. Corpus  given  by  gift  of  income — Gift  of 

income  derived  from  estates — Disposition  of 
residue  of  "  my  income,  estates,"  dkc — Contrary 
intention.]  A  testatrix  gave  to  her  husband 
"  one  half  of  the  income  derived  from  my  share 
in  estates  in  Ireland,"  and  made  a  disposition 
of  "  the  residue  of  my  income,  estates,"  &c., 
in  favour  of  her  daughter : — Held,  that  there 
was  nothing  in  the  will  to  indicate  an  intention 
to  cut  down  the  devise  to  the  husband  of  the 
absolute  interest  in  the  corpus  contained  in 
the  gift  of  the  income  of  the  estates.  Baker  v. 
Blount  App.,  [1917]  1  I.  R.  316 

10. Discretion  given  to  executors  as  to 

time  of  payment  of  legacy — Legatee  absolutely 
entitled.]  A  testatrix  bequeathed  £250  to  her 
son,  the  executors  to  have  charge  of  the  same 
and  to  supply  it  to  the  son  as  he  might  reason- 
ably require.  The  will  contained  a  gift  over  of 
any  balance  of  the  legacy  which  might  remain 
at  the  son's  death  unspent : — Held,  that  the 
son  was  absolutely  entitled  to  the  legacy,  freed 
from  the  exercise  of  any  discretion  on  the  part 
of  the  executors.     M'Oarrigle  v.  M' Garrigle 

M,  R.,  37  I.  L.  T.  R.  42 ;  3  N.  I.  J.  R.  91 
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11. Education— Bcgwcsf  fcyr.]  A  testa- 
trix bequeathed  £250  to  A.  "  for  her  education  ; 
should  A.  die  under  age,  to  be  given  to  her 
sisiQv"  -.—Held,  by  the  Court  of  Appeal  (re- 
versing the  decision  of  Barton  J.),  that  A.  was 
entitled  during  her  minority  as  well  to  the 
capital  as  to  the  income  of  the  legacy,  so  far  as 
properly  required  for  her  education.  In  re 
Black,  Deceased ;  Falls  v.  Alford 

App.,  [1907]  1  I.  R.  486 

12.  Executor— Ttos* /or  legatee— Discre- 
tion given  to  executor  as  to  time  and  mode  of  pay- 
ment— Legatee  absolutely  entitled.]  A  testatrix 
gave  to  her  executors  a  sum  of  £1,000  in  trust 
for  her  brother,' to  be  paid  in  such  sum  or  sums, 
share  or  shares,  and  at  such  time  and  manner 
as  they  should  think  proper,  and  bequeathed 
the  residue  of  her  property  to  her  executors  in 
trust,  as  to  one-half  thereof,  for  her  brother  in 
like  manner  :—ffeZd,  that  the  brother  was 
absolutely  entitled  to  the  legacy  and  share  of 
residue,  freed  from  the  exercise  of  any  dis- 
cretion by  the  executors.  In  re  Miller,  De- 
ceased ;  Clancy  v.  O'Callaqhan 

M.  R.,  [1897]  1 1.  B.  290 

13. Executory  devise  over  on  a  con- 
tingency which  does  not  happen — Presumption 
against  intestacy — Clear  words  required  to  cut 
down  a  clear  gift.]  A  testatrix  bequeathed  all 
her  estate,  except  two  specified  sums,  to  her 
sister  B.,  and  added  the  words  "  I  would  wish 
my  money  to  be  divided  in  equal  shares  after 
my  sister  B.'s  death  between  my  sister  G.  and 
my  niece  H.,  should  they  survive  her."  G.  and 
H.  predeceased  B.  :■ — Held,  by  the  Court  of 
Appeal  (Holmes,  L.J.,  diss.),  reversing  the 
decision  of  the  Vice-Chancellor,  that  B.  took  to 
an  absolute  interest,  which,  though  liable  to  be 
divested  if  G.  and  H.  survived  her,  became  in- 
defeasible on  her  surviving  them.  In  re  Monck, 
Deceaned  ;    Monck  v.  Croker 

App.,  [1900]  1  I.  R.  56 

14. Followed  by  gift  over  of  property  un- 
disposed of — Construction — Estate  pur  autre  vie— 
Power  of  sale — Election — Disclaimer.]  B.,  who 
was  possessed  of  a  house  in  Stephen's  Green, 
Dublin,  held  under  a  lease  for  three  lives,  by 
his  will  dated  the  27th  May,  1833,  devised  to 
his  eldest  son  J.  B.  B.  his  house  in  Stephen's 
Green,  with  aU  the  furniture  therein  (excepting 
such  articles  as  his  wife  might  select  to  take 
to  Ballymacool),  his  pictures,  books,  private 
books  of  prints,  coins,  wines,  and  everything 
contained  therein,  except  plate  and  linen,  he 
paying  the  rent  thereof,  and  in  case  that  his 
said  son  J.  R.  B.  should  not  think  proper  to 
occupy  or  keep  his  said  house,  he  might  be  at 
liberty  to  sell  the  same,  together  with  (if  he 
thought  proper)  the  pictures,  coins,  wines,  &c. ; 
but  it  was  the  testator's  wish  that  his  books 
should  not  be  sold,  but  remain  in  his  family ; 
the  amount  of  the  sale  to  be  applied  to  his  own 
use  and  benefit ;  and  in  case  his  eldest  son 
J.  B.  B.  should  die  without  having  a  family 
before  he  should  have  sold  the  said  house,  the 
testator  devised  the  house  in  the  same  manner 
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to  his  second  son  W.  B.  ;  and  in  case  he  should 
BO  die,  the  house  was  to  be  sold,  and  the  proceeds 
divided  amongst  his  daughters.  The  testator  died 
in  1836,  and  J.  S.  B.  entered  into  possession. 
He  died  in  1890,  having  by  his  will  devised  all 
his  property  to  the  defendant,  who  entered  into 
possession  of  aU  the  property  except  the  house 
in  Stephen's  Green,  Dublin.  By  deed  poll,  dated 
the  16th  March,  1895,  the  defendant  disclaimed 
the  interest  in  this  house.  In  an  action  against 
the  defendant  for  arrears  of  rent  of  this  house  : — 
Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division,  from  which  Johnson,  J.,  dis- 
sented on  the  question  of  construction),  that 
J.  B.  B.  took  the  house  absolutely  under  the 
will  of  the  original  testator,  and  not  for  life 
only,  and  that  it  was  not  competent  for  the 
defendant  to  disclaim  one  portion  of  the  pro- 
perty devised  to  him  by  the  will  of  J.  B.  B., 
while  accepting  the  rest.     Pamell  v.  Boyd 

Q.  B.,  App.,  [1896]  2  I.  R.  571,  597 

15.  Gift  over  in  the  event  of  the  legatee 

dying  childless — Validity  of  gift  over.']  A  testator 
bequeathed  certain  farms  held  as  yearly  tenancies 
to  his  son  J.  and  his  heirs,  and  in  case  of  his  son 
J.  dying  childless  he  directed  that  the  farms 
should  be  given  to  his  son  P.  Both  J.  and  P. 
survived  the  testator,  and  both  died  without 
ever  having  had  children,  P.  in  1882  and  J.  in 
1917 : — Held,  that  the  gift  over  was  valid,  and 
that  the  personal  representative  of  P.  was 
entitled  to  the  farms.  A  gift  over  which  is 
intended  to  have,  or  in  fact  has,  the  effect  of 
preventing  the  exercise  of  a  legal  right  attached 
to  the  estate  devised  is  invalid.  Shaw  v.  Ford, 
7  Ch.  D.  669,  considered  and  distinguished. 
In  re  O'Hare  ;  Madden  v.  M'Givern 

M.  B.,  App.,  fl918]  1 1.  B.  160,  499  ; 
52  I.  L.  T.  B.  87 

16. Gift  over  on  marriage — Marriage  or 

death.']  A  will  contained  the  following  clause  : — 
"  I  give  my  land  in  S.  to  my  daughter  M.  and 
her  two  unmarried  sisters,  all  the  land  in  D.  and 
S.  and  houses  to  be  my  son  W.'s  when  my 
daughters  are  married."  One  daughter  died 
and  the  other  two  married  ; — Held,  in  an  action 
of  ejectment  on  the  title,  that  the  son  W.  in 
the  events  which  happened  was  entitled  to  the 
lands  of  S.     Hunter  v.  Hunter 

Ex.,  31  I.  L.  T.  B.  85 

17. Gift  to  unmarried  woman  "  for  her 

sole  use  and  behoof  " — Clause  against  alienation.'] 
A  testator  having  given  A.  and  B.  and  the  sur- 
vivor of  them  a  life  estate  in  certain  property, 
continued — "  I  leave  and  bequeath  to  said  A., 
B.,  and  C,  their  executors,  administrators,  and 
assigns,  all  my  right,  title,  and  interest  "  in  said 
property.  "  after  the  death  of  the  said  A.  and 
B.  and  the  survivor  of  them,  in  trust  to  convey 
all  my  right,  title,  and  interest  in  said  houses  to 
my  granddaughter,  D.,  for  her  sole  use  and 
behoof  for  ever,  and  it  is  my  will  and  pleasure 
that  said  D.  shall  have  no  power  to  dispose  of  or 
alienate  "  the  said  property,  "  otherwise  than 
by  last  will  and  testament."  D.  was  unmarried 
at  the  date  of   the  testator's  death  and  until 
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1895  ■.—Held  (1)  that  on  the  death  of  the  aur- 
vivor  of  A.  and  B.,  D.  became  entitled  to  an 
absolute  interest ;  (2)  the  direction  as  to  aliena- 
tion was  inconsistent  and  inoperative,  and  she 
was  entitled  to  have  the  property  conveyed  to 
her  by  the  surviving  trustee ;  (3)  no  restraint 
on  anticipation  attached  to  2).'«  estate.  'Waugh 
V.  Harshaw  M.  B.,  36  I.  L.  T.  R.  20 

18. Gift  to  «  my  wife,"  of  "  all  my 

property,"  "  for  her  absolute  use  and  benefit, 
save  as  otherwise  or  hereinafter  provided  ... 
in  the  event  of  her  not  doing  so  (bequeathing  a 
certain  villa)  I  hereby  bequeath  it  to  my  nephew 
.  .  .  to  become  his  property,  subject  as 
aforesaid,  on  the  death  of  my  said  wife  I  appoint 
my  sister,  Charlotte  Brady,  to  be  my  residuary 
legatee": — Held,  reversing  Chatterton,  V.-C, 
that  the  testator's  wife  took  an  absolute  estate 
in  all  the  estate  of  deceased,  save  the  specific 
properties  excepted.     Carnegie  v.  Brady 

App.,  2  N.  I.  J.  R.  23* 

19. Gift  to  wife  for  life,  and  at  her  deatli 

to  brothers  and  sisters,  share  and  share  alilse  ; 
at  their  death  to  their  children,  share  and  share 
alilce.]  A  testator  gave  all  his  property  to  his 
wife  during  her  hfe,  and  at  her  death  to  his 
brothers  and  sister,  share  and  share  alike ; 
at  their  death  to  their  surviving  children,  share 
and  share  alike : — Held,  that  subject  to  the 
life-interest  of  his  widow,  the  testator's  brothers 
and  sister  took  absolute  interests.  Hyndman  v . 
Hyndman  V.-C,  [1895]  1  I.  B.  179 

20.  Gift  to  wife—"  For  the  benefit  of  my 

children  and  her  own."]  Where  a  testator  left 
to  his  wife  all  his  property  "  that  she  may  so 
use  it  to  the  best  advantage  for  the  benefit  of 
my  children  and  her  own  ": — Held,,  that  this  was 
an  absolute  gift  to  the  wife  unfettered  by  any 
trust  for  the  children.     Barry  v.  Barry 

V.-C,  1  N.  I.  J.  R.  95 

21. Gift,  whether  to  class    or  personee 

designatse.]  A  testator,  among  other  legacies, 
gave  the  sum  of  £200  to  each  of  his  three 
sisters,  whom  he  named,  and  devised  his  farm, 
with  all  household  furniture,  &c. ,  in  the  dwelling- 
house  and  live  stock,  &o.,  subject  to  their 
mother's  life  interest  therein,  to  his  "  said 
three  sisters,"  or  such  of  them  as  should  survive 
him,  in  equal  shares,  as  tenants  in  common. 
The  testator  bequeathed  the  residue  of  his 
property  to  a  charitable  institution.  By  a 
codicil  he  revoked  the  legacy  of  £200  given  to 
one  of  his  sisters,  and  also  the  bequest  in  re- 
mainder to  her  of  a  share  in  the  farm,  &c.,  and 
in  other  respects  confirmed  his  will.  Testator's 
mother  and  three  sisters  survived  him : — Held, 
that  the  bequest  of  the  farm,  &c.,  under  the 
terms  of  the  will,  passed  to  the  sisters,  not  as 
members  of  a  class,  but  as  peraomos  designatce, 
and  that  consequently  the  revoked  share  fell 
into  the  residue.     Orford  v.  Orford 

V.-C,  [1903]  1  I.  R.  121  ;  37  I.  L.  T.  R.  119 

22. ■  Liable  to  be  divested  on  the  happen- 
ing of  certain  events.]  A  testator  bequeathed 
his  farm  and  stock  to  his  nephew,  William,  on 
his  attaining  the  age  of  28  years,  on  the  express 
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terms  that  the  said  William  should  marry  C, 
and  if  William  did  not  so  long  survive,  then  to 
John,  upon  his  attaining  the  age  of  28  years, 
and  on  the  same  terms  as  to  his  marriage  with 
C.  He  further  left  unto  his  wife,  Katt^,  "  the 
absolute  management  of  said  farm,  with  the 
profits  thereof,  she  paying  all  rents,  rates,  and 
taxes  for  same,  until  same  shall  go  as  aforesaid," 
The  testator  died  in  1 889.  His  nephew,  William, 
died  in  1892,  before  he  had  attained  the  age  of 
28  years,  and  John  would  not  attain  that  age 
until  1903.  The  testator's  widow,  Kate,  died 
on  30th  March,  WOO:— Held,  (1)  that  an  in- 
testacy had  not  arisen  upon  the  death  of  Kate 
from  that  date  until  John  attained  the  age  of 
28  years  ;  (2)  that  Kate  had  an  absolute  estate, 
liable  to  be  divested  on  the  happening  of  certain 
events,  and,  therefore,  she  could  dispose  by 
will  of  the  said  farm,  cattle,  and  stock  thereon, 
subject  to  the  gift  over  to  John  on  his  attaining 
the  age  of  28  years  and  manying  0.  Pickley  v. 
Leahy  M.  R.,  App.,  34 1.  L.  T.  K.  178, 180,  note 
23. ■  Marriage  settlement  made  in  pur- 
suance of  directions  in  will — "  Children  " — 
No  issue  of  marriage — Second  marriage — Dis- 
cretion given  to  executors  as  to  form  and  pro- 
visions of  settlement.']  A  testator  by  his  will 
directed  that  his  executors  should  set  apart  a 
sum  of  £5,000  for  each  of  his  nieces,  and  directed 
that  interest  should  be  paid  to  them  so  long  as 
they  remained  unmarried,  but  that  on  either  of 
them  marrying  the  said  sums  were  to  be  strictly 
put  in  settlement  for  their  separate  use  for  hfe, 
without  power  of  alienation  or  anticipation,  and 
the  principal  secured  for  their  children,  free 
from  the  control  or  interference  of  their  husbands; 
and  as  to  the  form  and  provisions  of  the  settle- 
ment he  gave  his  executors  full  discretionary 
power.  Upon  the  marriage  of  one  of  the  nieces 
a  settlement  was  made  in  pursuance  of  the  above 
directions,  by  which  the  trustees  of  the  settle- 
ment were  to  pay  the  income  of  said  sum  to  her 
during  her  life  for  her  separate  use,  and  subject 
thereto  to  hold  it  upon  trust  for  the  children  of 
the  said  intended  marriage,  but  no  trusts  were 
declared  in  the  event  of  there  being  no  issue 
of  the  said  marriage.  There  being  no  issue  of 
the  said  marriage  :• — Held,  that  on  the  true 
construction  of  the  will  the  word  "  children," 
therein,  referred  to  the  children  of  the  first 
marriage,  as  only  one  marriage  was  contem- 
plated by  the  testator,  and  consequently  there 
was  no  trust  for  the  children  of  a  second  mar- 
riage, and  in  the  events  which  had  happened  she 
was  entitled  absolutely.     Bonan  v.  Bonan 

M.  R.,  33  L  L.  T.  R.  126 
24.  —  Personal  property— ITiZZa  Act,  s.  29 — 
"  Heirs."]  A  testator  made  a  will  bequeathing 
to  W.  and  F.,  two  of  his  nephews,  his  lands  and 
houses,  being  chattels  real,  together  with  such 
stock  and  farming  implements  as  he  might  die 
posseissed  of,  in  equal  shares,  and  in  the  event 
of  their  dying  "  without  heirs,"  to  another 
nephew,  i?.,  and  his  son.  W.  and  F.  died  un- 
married, leaving  the  defendant,  a  blood  relation 
capable  of  being  their  heir : — Held,  that  the 
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word  "  heirs  "  could  not  be  interpreted  "  issue," 
so  as  that  section  29  of  the  Wills  Act  might 
validate  the  gift  over.  "  Heirs"  should  be 
read  "  heirs  of  the  body,"  and  inasmuch  as  this 
language  would  create  an  estate  tail  if  the 
property  had  been  real  estate,  it  gave  the  ab- 
solute interest  in  chattel  real  estate.  The  gift 
over  therefore  failed.    KirkpatricJc  v.  King 

App.,  82  I.  L.  T.  R.  41 

25. Power  of  appointment— Bore  power 

or  power  in  the  nature  of  a  trust.]  A  testator 
devised  his  farm  as  follows  to  his  brother 
Peter  for  life,  and  "  at  his  death  I  wish  the  farm 
to  be  given  to  whichever  of  my  brother  James' 
sons  may  please  him  and  my  brother  James  the 
best,  the  preference  to  be  given  Frcmk " : — 
Held,  an  absolute  gift  to  Frank,  in  the  absence 
of  any  execution  of  the  power  of  appointment. 
M'LaughMn  v.  M'Polin 

M.  R.,  37  I.  L.  T.  R.  Ill ;  3  N.  I.  J.  R.  26a 

26.  Precatory  trust.]    A  testator  devised 

and  bequeathed  all  his  property  to  his  wife 
"  under  the  following  conditions  "  : — "  .  .  . 
as  I  have  the  utmost  confidence  in  her  in- 
tegrity and  good  wisdom  I  desire  that  in  the 
event  of  her  surviving  me  that  she  does  divide, 
share  and  share  alike,  amongst  my  children  my 
assets " :; — Held,  that  the  widow  took  an 
absolute  and  unfettered  interest  in  the  pro- 
perty.    Murtagh  v.  Murtagh 

M.  R.,  36  I.  L.  T.  R.  129 

27. Precatory  trust.]  A  testator,  having 

left  all  his  property,  real  and  personal,  of  every 
kind,  to  his  wife,  added  the  words  : — "  I  express 
the  wish  that  she  should  leave  by  her  will,  or 
transfer  during  her  life,  as  she  shall  think  fit,  my 
house  and  demesne  of  K.  to  my  son  John  .  .  . 
The  remainder  of  my  property  I  wish  to  be  left, 
or  transferred,  to  my  daughters,  Elinor  Frances 
Beatrice  and  Margaret  Lilian,  in  such  way  as  " 
his  wife  should  thimk  fit  s — Held,  that  the  widow- 
took  an  absolute  interest.  In  the  Matter  of  the 
Estate  of  W.  D.  Humphrey 

Ross,  J.,  [1916]  1 1.  R,  21 
28.  — —  Property  or  power — Life  estate  to 
wife-^After  her  death  executors  to  sell  portion  for 
payment  of  legacies — Balance  to  be  disposed  of 
according  to  wishes  of  wife.]  A  testator  devised 
and  bequeathed  to  his  wife  during  her  life  all  his 
cash,  lands,  &c.,  and  directed  that  she  was  to  re- 
ceive all  interest  and  profits  out  of  the  said 
property,  to  be  paid  to  her  during  her  life  by  his 
executors.  After  the  death  of  his  wife  the 
executors  were  to  sell  portion  of  the  property  to 
pay  certain  pecuniary  legacies.  Any  balance  of 
the  property  remaining  after  the  said  bequests 
to  be  disposed  of  according  to  the  wishes  of  his 
wife : — Held,  that  the  wife  took  the  property 
absolutely,  subject  to  the  legacies  payable  after 
her  death,  i   Beid  v.  Carleton 

Barton,  J.,  [1905]  1 1.  R.  147 

29. Restriction — Legatee  to  receive  a  sum 

monthly  with  power  to  dispose  by  will  of  any 
portion  remaining.]  A  testatrix  by  her  will 
provided  as  follows : — "  I  will  and  bequeath  to 
iny  brother  J.  my  household  furniture  and  the 
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WILL— ABSOLUTE  GtPT— continued. 
money  in  bank  which  I  am  entitled  to  under  the 
will  of  my  brother  T.,  to  be  given  to  him  at  the 
rate  of  £2  per  month  during  his  life,  and  should 
any  portion  be  remaining  at  his  death  he  to  have 
power  to  dispose  of  it  by  wiU."  There  was  no 
■gift  over : — Held,  that  J.  took  an  absolute  in- 
terest,  and  was  entitled  to  payment  of  a  sum  in 
bank  of  £317,  which  represented  assets  of  the 
testatrix  received  by  her  under  the  will  of  her 
brother  T.  In  re  M'Carten ;  M'Kenna  v. 
M'Garlen  Barton,  J.,  [1915]  1  I.  R.  282 

30. Restrictions  as  to  mode  of  enjoy- 
ment— Legacy  to  daughter  and  gift  over,  in  event 
■of  daughter  dying  unmarried,  to  surviving  brothers 
■and  sisters — Unmarried  daughter  survivor.']  A 
testator  bequeathed  to  each  of  his  daughters, 
A.,  B.,  and  C,  £1,000,  to  be  paid  at  their 
mother's  death,  provided  they  should  have  been 
previously  married  with  the  consent  of  his 
•executors,  and  directed  that  if  a  daughter  should 
not  have  been  previously  married,  or  if  married, 
had  been  married  without  such  consent,  she  was 
•only  to  receive  the  income  of  the  £1,000  during 
her  life,  or  until  marriage  with  the  consent  of  his 
■surviving  executor,  and  that  if  she  married 
without  such  consent,  and  died  leaving  issue, 
the  £1,000  was  to  be  divided  between  her 
children  equally,  and  in  case  any  daughter 
should  die  without  being  married  with  such 
consent  and  without  leaving  issue,  the  principal 
left  to  the  daughter  so  dying  should  go  to  her 
surviving  brothers  and  sisters  equally.  B. 
survived  her  brothers  and  sisters  and  died 
unmarried : — Held,  that  there  was  an  absolute 
gift  to  each  daughter  in  the  first  instance, 
coupled  with  restrictions  on  the  enjoyment  of  it 
in  certain  events  which  did  not  happen  ;  and  that 
the  event  which  happened,  namely,  the  survivor- 
ship of  B.  without  having  been  married,  not  being 
Bubject  to  any  restrictions,  B.  was  absolutely 
entitled  at  her  death  to  the  legacy.  Lassence  v. 
Tierney  (1  Mao.  &  6.  551),  Hancock  v.  Watson 
([1902]  A.  C.  14),  and  Olphert  v.  Olphert  ([1903] 
1  I.  R.  326)  discussed.  FitzGibbon  v.  M'Neill 
M.  R.,  [1908]  1  I.  R.  1 

31.  —  Subsequent  gift  over  of  "any 
fcalanee  remaining"  after  date  of  legatee.] 
A  testatrix  bequeathed  one-third  of  the  residue 
of  £6,000  Consols  to  A.  L.,  one-third  to  E.  T., 
in  trust  for  E.  W.,  and  one-third  to  E.  T.  in 
trust  for  M.  W.,  and  directed  that  any  balance 
remaining  in  the  hands  of  E.  T.,  after  the  death 
■of  E.  W.,  should  go  absolutely  to  E.  T.,  and 
that  any  balance  remaining  in  the  hands  of 
E.  T.  after  the  death  of  M.  W.  should  be  equally 
•divided  between  the  children  of  A.  L.  who 
should  then  be  living : — Held,  that  the  legacies 
to  E.  W.  and  M.  W.  were  absolute  gifts,  and 
that  the  direction  as  to  the  balance  wa«i  in- 
operative. Constable  r.  Bull  {3  DeOr.  &  Sm.  411) 
•discussed.  In  re  Walker,  Deceased  ;  Lloyd  v. 
Tweedy  M.  R.,  [1898]  1  I.  R.  5 

32. Superadded  words— Directions  as  to 

investment  for  certain  purposes — Mctive  of  gift 

Trust.l      A    testator,    after    certain    legacies, 
directed  the  balance  of  the  purchase-money. 


WILL— ABSOLUTE  GIPT— continued. 
realised  by  the  sale  of  portion  of  his  freehold 
property,  to  be  equally  divided  among  his  four 
sons  (of  whom  J.  was  one).  He  then  provided 
as  follows : — "  I  direct  my  executors  to  invest 
the  share  of  my  said  son  J.  in  the  purchase  of 
a  good,  substantial  tenement  house  in  a  good 
neighbourhood  (having  first  had  same  examined 
by  an  architect),  where  my  said  son  and  family 
may  enjoy  apartments  in  same  free  of  rent,  and 
that  he  may  have,  after  the  payment  of  rent 
(which  must  be  small)  and  rates,  some  income 
towards  support  of  himself  and  family.  The 
assignment  or  conveyance  of  same  must  be 
made  by  my  executors,  who  alone  are  legally  to 
possess  same  and  the  disposition  thereof": — 
Held,  that  there  was  a  gift  of  an  absolute  in- 
terest to  J.,  and  that  there  was  no  trust  created 
in  favour  of  J.'s  children.  DowUng  v.  DowKng 
M.  R.,  [1902]  1 1.  R.  79 

33. Support  of  children — Joint  tenancy.] 

A  testator  gave  to  his  daughter  A.  all  the  cash 
he  had  in  bank,  to  be  used  by  her  for  her  own 
support  and  that  of  his  children  B.  and  C,  and 
gave  to  her  all  his  stock-in-trade,  and  furniture 
and  other  effects,  to  be  applied  by  her  for  the 
like  purposes.  B.  cfc  C.  were  adults  at  the  date 
of  the  -will  i^Held,  that  the  word  "  support " 
was  equivalent  to  "  benefit,"  and  that  A.,B.  and 
C.  took  the  property  absolutely  and  as  joint 
tenants.  In  re  Nolan,  Deceased  ;  Sheridan  v. 
NoUn  M.  R.,  [1912]  1  I.  R.  416 

34  "  Survivors  "—Life  estate — Restric- 
tion as  to  mode  of  enjoytnent — Settlement.]  A 
testator  bequeathed  to  each  of  his  four  un- 
married daughters  £10,000  New  3^  per  cent. 
Government  Stock,  to  be  paid  on  marriage, 
and  £20,000  Old  3Jper  cent.  Government  Stock, 
to  be  settled  on  marriage  strictly  on  each 
daughter,  and  on  her  demise  on  her  lawful  issue  ; 
and  in  case  any  of  his  four  daughters  should  die 
without  lea-ving  lawful  issue,  who  should  attain 
the  age  of  twenty-one  or  get  married,  then  her 
£20,000  Old  3J  per  cent.  Stockwas  to  be  divided 
between  the  survivors  of  his  four  daughters. 
The  longest  liver  of  the  four  daughters  was  a 
widow,  aged  eighty-one,  without  children.  On 
her  marriage  a  settlement  was  executed,  the 
ultimate  limitation  of  which  was  to  the  persons 
who,  by  -virtue  of  the  will,  should  be  entitled 
to  the  same : — Held,  that  in  the  events  which 
had  happened,  she  was  absolutely  entitled  to  the 
£20,000  Stock  bequeathed  by  her  father's  -will, 
and  put  in  settlement  on  her  marriage.  Olphert 
V.  Olphert  M.  R.,  [1903]  1 1.  R.  326 

WILL— ACCELERATION. 

FaUure  of  prior  gift—Attestation  by  legatee^ 
Chft  over— Acceleralionr— Wills  Act,  1837  (1  Vict., 
c.  26),  s.  15.]  A  testator  made  a  bequest  of 
chattels  real  to  T.,  with  a  gift  over,  in  the  event 
of  his  dying  without  issue,  to  J.  and  K.  T 
attested  the  execution  of  the  will,  so  that  the 
bequest  to  him  became  void.  He  was  alive  and 
unmarried.  There  was  no  residuary  gift  in  the 
"""  •     Held,  that  the  gift  over  to  J.  and  K.  was 


will:- 


not  accelerated,  and  that  it  was  only  in  the 
event  of  the  death  of  T.  -without  issue  that  they 
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would  be  entitled  to  the  chattels  real.     Judg- 
ment of  Barton,  J.,  affirmed  by  Court  of  Appeal. 
Kearney  v.  Kearney 

Barton,  J.,  App.,  [1911]  1  I.  R.  137, 143  ; 
45  I   L  T   K   44 
WILL— ACCUMULATIONS. 

Construction — Tcnant-for-Ufe,  with  power  to 
appoint — Charge  on  estates — Trustees  to  pay 
charges  and  incumbrances  out  of  accumulation  of 
rents — Action  for  administration — Petition  for 
sale  in  Land  Judges'  Court.']  H.,  who  was  owner 
of  the  R.  and  B.  estates  for  life,  with  a  power  of 
appointment,  subject  to  a  charge  of  £10,000  on 
those  estates  created  by  a  settlement  of  the 
20th  January,  1885,  and  secured  by  a  term  of 
1,000  years,  made  his  will,  dated  the  30th 
November,  1886,  by  which  he  devised  the  estates 
to  his  daughter  for  life,  with  remainder  in  tail 
male,  and  with  divers  remainders  over.  The 
will  contained  a  forfeiture  clause,  in  the  event 
of  his  daughter  marrying  in  the  lifetime  of  the 
mother  without  her  consent  in  writing,  in  which 
event  (which  afterwards  happened)  he  directed 
that  his  daughter  should  thenceforth  hold  the 
estates  upon  trust  for  the  testator's  wife  during 
the  joint  lives  of  her  and  his  daughter  ;  and  in 
the  event  (which  afterwards  happened)  of  his 
wife  dying  in  the  lifetime  of  the  daughter,  in 
trust  to  pay  or  to  permit  the  rents  to  be  received 
by  the  trustees  of  the  will  until  a  child  of  his 
daughter  should  attain  twenty-one,  if  such 
events  should  happen  in  her  life ;  and  he 
directed  that  the  rents  should  be  invested  and 
accumulated,  and  that  upon  the  death  of  his 
daughter,  or  as  soon  as  a  child  should  attain 
twenty-one,  whichever  should  first  happen,  the 
trustees  should  apply  the  accumulated  fund  in 
payment  of  the  charges  affecting  the  estates, 
without  regard  to  priority.  The  testator  then 
bequeathed  the  charge  of  £10,000  to  his  wife 
absolutely,  expressing  a  wish  that  she  should 
release  her  life  estate  in  the  charge.  The 
testator  died  on  the  10th  June,  1888.  The 
daughter  married  in  May,  1890,  without  the 
consent  of  her  mother,  whereupon  Mrs.  H. 
entered  into  possession  of  the  estates.  Mrs.  H. 
died  in  May,  1893,  having,  by  a  codicil  to  her 
will,  directed  that  the  surplus  of  her  personal 
estate,  after  payment  of  certain  legacies,  should 
be  devoted  to  pay  off  or  reduce  the  incum- 
brances on  the  B.  estate.  There  was  one  child 
issue  of  the  marriage  of  the  testator's  daughter, 
and  an  action  was  brought  on  the  30th  May, 
1893,  to  administer  the  real  and  personal  estate 
of  H.  On  the  8th  June,  1893,  the  statement  of 
claim  was  delivered.  On  the  23rd  June  the 
executors  of  H.  filed  their  defence,  and  on  the 
1st  July  the  executors  of  Mrs.  H.  filed  their 
defence.  On  the  4th  July,  1893,  the  executors 
of  Mrs.  H.  presented  a  petition  for  the  sale  of 
the  R.  and  B.  estates  to  the  Land  Judges' 
Court.  On  the  20th  July,  the  Master  of  the 
Rolls  made  a  decree  for  administration,  directing 
the  ordinary  accounts,  and  inserted  a  declaration 
that  the  persons  claiming  under  the  will  of  the 
testator  as   specific   legatees   of  incumbrances 


WILL— ACCUMULATIONS— coMtmacd. 
affecting  the  R  and  B.  estates  were  bound  tO' 
accept  payment  of  such  incumbrances  under  the- 
trusts  of  the  will  for  the  discharge  thereof,  by 
receipt  and  accumulation  of  rents  or  otherwise, 
as  the  Court  might  direct : — Held  (varying  the- 
decree  of  Porter,  M.R.),  that  this  declaration 
should  be  omitted,  as  the  Court  had  no  juris- 
diction to  restrain  proceedings  in  the  Court  of 
the  Land  Judge ;  but  leave  was  given  to  the- 
minor  to  use  the  name  of  the  trustees  in  showing, 
cause  against  making  absolute  the  order  for 
sale.     King-Harman  v.  Cayley 

App.,  [1894]  1  I.  R,  355 
WILL— ADEMPTION. 

1. Bequest  ol  chattel  real — Agreement 

for  sale  prior  to  bequest — Sale  completed  after 
testator's  death — Purchase-money  paid  to  execu- 
tors— Legacies,  how  payable — Residuary  gift- — 
Debts  and  testamentary  expenses.']  After  certain, 
pecuniary  legacies  and  bequests  of  chattels  a 
testator  provided  as  follows : — "  Subject  to  the 
foregoing  I  -will  devise  and  bequeath  my  lands- 
of  T.  unto  J.  .  .  .  and  I  direct  that  he 
shall  pay  thereout  the  foregoing  legacies  and. 
obligations  and  in  case  the  said  J.  is  not  -willing, 
to  accept  this  devise  and  bequest  I  direct  that 
all  my  lands  cattle  goods  and  chattels  be  sold 
by  public  auction  and  that  the  foregoing  legacies 
obligations  and  bequests  be  paid  and  discharged, 
thereout  and  that  the  residue  of  my  estate  be- 
paid  to  0."  The  testator,  at  the  date  of  his. 
death,  was  possessed  of  certain  lands  of  T.,  held 
under  a  statutory  tenancy.  At  the  date  of  the- 
execution  of  his  -will  he  had  entered  into  an 
agreement  for  sale  of  other  lands  of  T.,  also  held 
under  a  statutory  tenancy,  and  after  his  death 
the  sale  was  completed,  and  the  purchase- 
money  (a  sum  of  £650)  was  paid  to  his  executors. 
HeM,  (1)  That  the  sum  of  £650  was  undis- 
posed of  by  the  wiU,  and  passed  as  on  intestacy 
to  the  next-of-kin.  (2)  That  the  residuary 
bequest  in  favour  of  C.  was  contingent  on  an 
event  which  had  not  happened,  and  that  it 
failed.  (3)  That  the  debts  and  testamentary 
expenses  were  payable  primarily  out  of  the 
undisposed  of  residuary  estate.  (4)  That  th& 
legacies  were  primarily  payable  out  of  the  pro- 
perty bequeathed  to  /.     Quiry  v.  Condon 

Barton,  J.,  [1918]  1  I.  R.  23 

2. Gift  of  share  of  partnership  property 

of  ascertained  amount — Lunacy  of  testatrix — 
Withdrawal  of  share  and  investment  in  Consols.J, 
A  testatrix,  a  partner  in  a  school,  bequeathed  her 
share  to  one  of  the  partners  in  the  folio-wing, 
terms  : — "  To  A.  W.  I  bequeath  my  share  in  the 
furniture  and  goodwill  in  the  F.  School  which 
amount  to  £600."  The  agreement  of  partner- 
ship, executed  shortly  after  the  date  of  the  will,, 
provided  that  upon  the  withdrawal  of  any 
partner  the  continuing  partners  should  have  the 
option  to  purchase  the  share  of  the  withdrawing 
partner  for  £600.  Shortly  after  the  execution  of 
the  partnership  agreement  the  testatrix  was 
found  a  lunatic,  and  under  an  order  in  the 
lunacy  matter  the  continuing  partners  lodged 
£600  to  the  credit  of  the  matter,  and  it  was. 
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invested  in  Consols.  Upon  the  death  of  the 
lunatic  the  question  arose  whether  the  legacy  had 
been  adeemed : — Held,  that  it  was  unnecessary  to 
decide  whether  the  order  in  lunacy  worked  an 
ademption,  as  the  bequest  was  of  an  ascertained 
sum  of  £600,  and  that  the  legatee  was  entitled 
to  the  Consols  in  which  the  £600  had  been  in- 
vested. Vuille,  Deceased  ;  Hayes  v.  Williams 
M.  R.,  [1918]  1 1.  R.  6 

3. ■  Hotchpot  clause.]    A  testator,  by  a 

codicil  to  his  wUl,  directed  certain  moneys  to 
be  brought  into  hotchpot  with  portions  be- 
queathed by  his  will  to  younger  children : — 
Held,  that  there  was  no  ademption  of  any  part 
of  the  portions  by  reason  of  this  direction.  In 
re  Tyrell ;   Ghamier  v.  Tyrell 

V.-C,  11894]  1  I.  R.  267 

4.  —  Receipt  of  lesiduaiy  estate  by  testa- 
trix— Payment  into  bank — Exercise  of  control 
over  fund — Partial  adem'plion.']  By  a  codicil  to 
her  wih  testatrix  devised  and  bequeathed  "  all 
moneys  and  property  devolving  upon  or  re- 
ceivable by  me  under  the  will  of  W.''  to  A.  and 
B.  upon  trusts  to  pay  certain  legacies.  During 
her  lifetime  testatrix  received  a  sum  of  £693 
in  respect  of  the  residuary  estate  of  W.,  and 
thereupon  opened  an  account  with  a  bank  and 
lodged  the  money  to  her  own  credit.  She  from 
time  to  time  drew  out  sums  of  money  for  the  pay- 
ment of  the  testamentary  expenses  of  W.,  for 
making  gifts  to  persons  (soiue  of  whom  were 
beneficiaries  under  the  trust  in  her  codicil), 
and  for  other  purposes  of  her  own.  Previous  to 
this  lodgment  of  £693  testatrix  had  no  banking 
account.  After  the  payments  to  her  there  re- 
mained as  balance  to  her  credit  a  sum  of  £149. 
Subsequently  a  further  sum  of  £151  was  received 
by  testatrix  in  respect  of  the  residuary  estate  of 
W,,  and  this  was  lodged  by  her  in  bank,  making 
in  all  the  sum  of  £300,  which  remained  intact  to 
the  credit  of  her  account  at  the  date  of  her 
death : — Hdd,  that  the  bequest  to  A.  and  B. 
was  adeemed  only  as  regards  money  paid  out  of 
bank  to  testatrix,  but  that  as  regards  the  sum 
of  £300  remaining  intact  at  her  death  to  the 
credit  of  her  account  there  was  no  ademption, 
and  that  the  same  passed  under  the  bequest  in 
her  codicil.     Toole  v,  HamiUon 

M.  R.,  [1901]  .1  I.  R.  383  ;  1  N.  I.  J.  R.  221 

• Legacy  34  1. 1.  T.  R.  194 

See  Will— Death  Coupled  with  Contin- 
gency.   4. 

WILL— AMBIGUITY. 

1.  • Blanks  for  Christian  names — Lateni 

ambiguity.']     A   testator   made   the   following 

Requests  > — 1,  "  £30  to  Miss  Gaffney  "  ; 

there  were  at  the  date  of  the  will  three  Miss 
Gaffneys,  the  eldest  of  whom  was  a  nun.  These 
facts  were  known  to  the  testator.    2.  "  £30  to 

Miss  M'Cabe;"  there  were  at  the  date 

of  the  wiU  two  Misses  M'Cabe,  as  the  testator 
knew.  3.  £20  to  each  of  the  three  children  of, 
&c.  (describing  them)  ;  there  were  seven 
children  answering  the  description  at  the  date 
of  the  will : — Held,  that  the  1st  bequest  was  void 
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for  uncertainty ;  the  2nd  bequest  went  to  the 
elder  of  the  Misses  M'Cabe  ;  the  3rd  bequest  was 
to  be  construed  by  striking  out  the  word 
■'  three."     Be  ConnoUy  ;  Fay  v.  Finnegan 

M.R.,34I.L.T.R.73 

2. Costs — Construction  of  will — Charities 

— Fund."]  Where  executors,  who  having  unsuc- 
cessfully endeavoured  to  ascertain  which  of 
several  charities  came  within  an  ambiguous 
description  in  the  will  of  their  testator,  had 
administered  all  the  rest  of  the  estate,  lodged  the 
amount  of  the  legacy  in  question  to  their  joint 
account,  and  paid  over  the  balance  of  the  estate 
to  the  residuary  legatee : — Held,  that  the  costs  of 
a  summons  by  the  executors  to  determine  which 
charity  was  the  proper  object  of  the  legacy 
should  be  paid  out  of  the  amount  of  such  legacy, 
and  not  out  of  the  general  residue.  Moorhead 
V.  CagiU  M.  R.,  2  N.  I.  J.  R.  275 

3. Devise  of  lands — Subject  to  charge.] 

A  testator  gave  lands  (naming  them),  "  of  which 
I  am  seised,  to  my  wife  during  her  life  or  widow- 
hood," and  after  her  death  he  devised  the  lands 
specifically  to  his  brother.  Testator  appointed 
has  wife  residuary  legatee,  and  the  lands  were 
subject  to  a  charge  of  £4,000,  created  by  settle- 
ment made  on  testator's  marriage : — Held,  that 
the  devise  of  the  lands  did  not  carry  with  it 
every  interest  therein,  so  as  to  include  the  charge 
of  £4,000,  but  that  the  residuary  legatee  was 
entitled  to  the  same.  Mackesy  v.  Mackesy 
([1896]  1  I.  Kep.  511)  and  Kilkdly  v.  Powell 
([1897]  1  I.  Rep.  457)  distinguished.  Birney 
V.  Johnston  Kenny,  J.,  4  N.  I.  J.  R.  232 

4. Evidence.]   A  testator  left  proceeds  of 

property  to  "  Margaret  Roche,  Liverpool."  In 
Liverpool  there  were  Margaret  Roche,  a  cousin  of 
deceased,  with  whom  he  had  been  on  intimat« 
terms,  and  whom  he  had  known  as"  Margaret "  ; 
and  a  niece,  Anne  Margaret,  who  signed  herself 
"AUy"  to  her  relatives  and  "Margaret"  to 
others,  and  who  was  known  to  her  sister  merely 
as  "  Margaret "  : — Held  (affirming  Chatterton, 
V.-C),  that  there  was  a  latent  ambiguity,  as  to 
which  evidence  was  properly  admitted.  Roche 
V.  Kavanagh  App.,  2  N.  I.  J.  R.  277 

5. Extrinsic  evidence  to   explain.]     A 

testator  devised  certain  lands,  which  he  described 
as  "  bounded  by  the  Dublin  road."  This  de- 
scription would  apply  to  two  roads,  the  old 
Dublin  road  and  the  new : — Held,  that  although 
the  new  road  was  made  at  the  date  of  the  wiU 
and  fully  answered  the  testator's  description, 
yet  this  description  was  ambiguous,  and  extrinsic 
evidence  was  admissible  to  show  which  road  the 
testator  intended.     Carroll  v.  Barry 

Cir.  Cas.,  Madden,  J.,  40  I.  L.  T.  R.  122 

6, Latent — Extrinsic    evidence— Spcci/ic 

legacy — Deemed  general  legacy.]  A  testatrix  lent 
£21,000  to  A.  F.  &  Co.,  a  firm  of  which  .4.  S.  F. 
and  W.  F.  were  partners.  The  firm  of  A.  F.  d:  Co. 
ceased  to  exist  in  1899,  when  a  limited  liability 
company  was  formed,  which  took  over  its  busi- 
ness. Testatrix  was  allotted  debenture  stock  and 
shares  in  the  new  company  in  respect  of  her 
debt.     By   will,   in   1903,  testatrix  made  the 
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following  bequest :— "  To  A.  S.  F.  and  W  F. 
■I  forgive  the  sum  of  £20,000  now  owing  to  me 
jointly  by  them,  or  any  member  of  the  firm  "  : — 
Held,  that  A.  S.  F.  and  W.  F.  were  entitled  to 
be  paid  £20,000  out  of  the  general  assets  of  the 
testatrix.  Lindgren  v.  Lindgren  (9  Beav.  358) 
and  Selwood  v.  Mildmay  (3  Ves.  306)  followed. 
Findlater  v.  Lowe 
M.  R.,  [19041  1  I.  R.  519  ;  38  I.  L.  T.  R.  127 

7. Latent — Extrinsic         evidence — De- 

■scri-piion — Name — Surrounding  circumstances.]  A 
testator  gave  property  on  trust  for '"  his  grand- 
sons, Robert  William  Henderson  and  John 
Barnett  Henderson,  or  the  survivor  of  them,  in 
case  they  or  he  shall  attaintwenty-one  years." 
One  of  testator's  grandsons  was  named  Robert 
William  Henderson,  son  of  Oliver  Henderson. 
Testator  left  two  other  grandsons  (the  sons  of  a 
deceased  son)  named  William  Robert  Henderson 
and  John  Bameti  Henderson : — Held,  that  ex- 
trinsic evidence  was  admissible  to  show  that 
William  Robert  Henderson  was  the  person  really 
intended  in  the  will.  Henderson  v.  Henderson 
Kenny,  J.  (for  M.  R.),  [1905]  1 1.  R.  353 

8.  ■ — —  Misdescription — Legatee.]  A  testator 
devised  his  property  in  trust  to  pay,  infer  alia,  a 
legacy  of  £500  to  his  "  godson,  the  Hon. 
H.  A.  J.  P.,  son  of  Lord  G."  His  godson  was 
in  reality  the  Hon.  R  M.  P.,  another  son  of 
Lord  G.  :■ — Held,  that  the  legacy  passed  to  the 
godson,  the  Hon.  R.  M.  P.    In  re  Blake's  Trusts 

V.-C,  [1904]  1 1.  R.  98 

9.  "  My  two  farms  " — Latent  ambi- 
guity— Evidence — Three  holdings  in  fact.]  A 
testator  by  his  will "  gave  up  "  his  "  two  farms 
of  land  at  Clonking  and  Lisbigney  "  to  his  father. 
He  had  two  holdings  at  Clonking  and  one  at 
Lisbigney,  aU  of  which  he  had  acquired  under  a 
■deed  of  settlement  made  by  his  father : — Held, 
that  there  was  a  latent  ambiguity,  and  evidence 
was  admissible  to  show  that  the  testator  re- 
ferred to  and  farmed  the  two  holdings  at  Clon- 
king as  one  farm.  Held,  semble,  that  the  words 
*'  give  up  "  showed  that  the  testator  intended 
to  dispose  of  all  he  had  acquired  under  the  deed 
of  settlement.     Wellwood  v.  Wellwood  (No.  2) 

M.  R.,  33  I.  L.  T.  R.  18 

10.  — —  Words  of  referential  limitation — "  My 
said  several  children' — Following  devise  to 
"heirs  and  assigns" — Repugnancy — Rule  m 
Shelley's  Case  not  applicable.]  A  testator 
devised  freehold  lands  of  8.  upon  trust  to  the 
use  of  his  eldest  son  H.  for  life,  and  to  the  use 
after  the  decease  of  H.  to  H.'s  first  and  other 
sons  successively  in  tail  male,  and  in  default  of 
Buch  issue  male  to  the  daughters  of  H.  succes- 
sively in  tail  general,  remainder  to  the  brother 
and  sisters  of  H.,  share  and  share  alike,  during 
their  lives  respectively,  with  like  limitations  to 
their  issue  as  was  expressed  with  regard  to  the 
issue  of  H.,  with  ultimate  remainder  to  the 
testator's  brother  in  fee-simple.  He  further 
devised  his  other  freehold  lands  upon  trust  to 
the  use  and  behoof  of  his  said  several  children 
and  their  heirs  and  assigns,  share  and  share 
alike,  under  such  limitations  and  remainders  as 
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he  had  expressed  as  to  the  lands  of  8. : — Held, 
that  H.  participated  in  the  aevise  of  the  testator's 
other  freehold  lands  than  8.  in  common  with  his 
brother  and  sisters.  By  reading  "  heirs  and 
assigns"  aa  ''  children,"  and  by  analogy  to  the 
previous  limitations  as  to  lands  of  8.,  the 
absolute  gift  otherwise  implied  by  the  use  of 
those  words  must  be  cut  down  to  a  life  estate 
in  common  to  each  of  testator's  children  with 
an  estate  in  tail  male  to  their  issue  male,  and  tail 
general  to  their  issue  female  with  cross  re- 
mainders between  them.    Sullivan  v.  Rose 

Barton,  J.,  44 1.  L.  T.  R.  256 

— ■ —  Insufficient  description  of  gift 

[1903J 1 1.  R.  115 
See  Will— Specific  Bequest.    6. 

WILL— ANNUITY. 

1.  Apportionment  "  payable  in  equal  sums 
half-yearly " — "'  First  payment  to  be  made ',' 
after  happening  of  certain  event — Whether  appor- 
tionable.]  By  his  will  a  testator  bequeathed  a 
life  annuity  of  £60  to  his  wife,  and  by  a  codicil 
to  his  said  will  he  bequeathed  to  his  son  "  the 
annual  sum  of  £50  during  the  term  of  his  natural 
life,  to  be  payable  in  equal  sums  half-yearly,  on 
every  first  day  of  June  or  first  day  of  December 
in  each  year,  the  first  payment  to  be  made  on 
whichever  of  said  days  first  occurs  after  the 
decease  "  of  his  wife.  His  wife  died  on  May  4, 
1912:— Held,  that  on  June  1,  1912,  only  an 
apportioned  part  of  the  first  payment  of  £25 
was  payable  to  the  son,  apportioned  as  from 
May  4,  1912.    Harvey  v.  Harvey 

M.  R.,  50  I.  L.  T.  R.  12 

2-  &  3, Annuity — Charge  on   corpus— 

Direction  topayoutofrentsandprofits.]  A  testator 
by  his  will  devised  and  bequeathed  to  trustees 
certain  houses,  upon  trust  to  receive  the  rents 
and  profits  thereof,  and  to  pay  thereout  the 
head-rent  and  other  outgoings,  and  as  to  the 
residue  of  the  rents  and  profits  after  payment  of 
the  above,  upon  trust  to  pay  a  number  of 
annuities  to  certain  persons  for  their  lives,  and 
after  their  deaths  to  hold  the  annuities  on  trust 
for  testator's  son  R.,  and  after  payment  of  such 
annuities,  to  pay  out  of  the  residue  of  such  rents 
and  profits  as  the  same  should  come  to  their 
hands  a  certain  debt  due  by  the  testator.  All 
the  residue  of  his  real  and  personal  estate  he 
devised  and  bequeathed  to  his  son  R.  The  rents 
and  profits  were  insufficient  to  pay  the  annuities 
in  full : — Held,  by  the  Court  of  Appeal  (affirming 
the  decision  of  the  Master  of  the  Rolls),  that  the 
annuities  were  a  charge  on  the  corpus.  Phillips 
V.  Gutteridge,  (3  De  G.  J.  &  S.  332)  applied  and 
followed.  In  re  Buchanan  ;  Stephens  v.  Draper 
M.  R.,  App.,  [1915]  1 1.  R.  95, 99 

4.  —  Charge  on  income  or  corpus.]  A 
testator  directed  his  trustees  to  pay  an  annuity 
of  £100  to  D.,  such  annuity  to  be  charged  on  his 
Dublin  property,  and,  after  giving  other 
annuities  and  legacies,  directed  "  that  the  rents 
and  profits  of  such  Dublin  property,  together 
with  the  balance  of  my  personal  property, 
shall,  after  payment  of  agency  fees  and  necessary 
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expenses,  and  of  the  annuities  and  maintenance 
aforesaid,  whilst  same  shall  continue,  be  in- 
vested by  my  said  trustees  in  Government 
securities,  and  the  interest  thereof  re-invested 
until  the  said  sums  of  £1,000  for  my  said  two 
daughters  shall  have  accumulated": — Held, 
that  the  annuity  was  a  charge  on  the  corpus. 
Lowry  v.  WilUama         M.  B.,  37  I.  L.  T.  539; 

38  I.  L.  T.  R.  10 

5. Charge  on  income  or  corpus.]      A 

testator,  who  was  mortgagee  in  possession  of 
certain  premises,  known  as  The  Crescent, 
Clontarf,  devised  to  his  sister-in-law,  Mary 
Quaid,  the  profit  rents  arising  in  or  out  of  the 
premises,  and  directed  that  his  nephew,  John 
J.  Quaid,  should  have  the  management  of  the 
premises,  the  collection  of  the  rents  and  the 
payment  of  the  head  rents  and  taxes,  and 
testator  devised  all  the  rest,  residue  and  re- 
mainder of  his  property  to  his  brother,  George 
Quaid.  The  testator  further  directed  that 
Honoria  Quaid  be  paid  out  of  the  rents  and 
profits  of  Crescent  Place,  Clontarf,  the  sum  of 
£20  each  year  during  her  life,  in  such  sums  and 
at  such  times  as  he  (the  said  John  .Joseph  Qtmid) 
might  think  proper.  The  premises  at  G.  were 
sold  for  £280  -.—Held,  that  the  annuity  of  £20 
per  annum  was  charged  upon  the  corpus  of  the 
property,  and  that  the  plaintiff  was  entitled  to 
be  paid  this  annuity  out  of  the  dividends  of  the 
£280.  and  that  if  such  dividends  should  prove 
insufficient  for  the  purpose  that  so  much  of  the 
corpus  should  be  sold  from  time  to  time  as 
would  be  necessary  for  raising  the  amount  of 
the  annuity.      Liston  v.  Walsh 

Barton,  J.,  38 1.  L.  T.  R.  131 

6. Charge   on   lands — Devise   of  lands 

charged — Portion  of  lands  claimed  by  title  para- 
mount— No  abatement  of  annuity — Amount  pay- 
able in  full  out  of  remainder  of  lands.]  A  testator 
devised  certain  property  to  his  daughter 
M.M.B.  absolutely,  and  devised  and  bequeathed 
to  his  granddaughter  A.  E.  the  sum  of  £1,000,  or 
£50  per  annum,  whichever  his  executors  should 
think  fit  or  most  advantageous  for  her,  the  said 
sum  of  £1,000,  or  £50  per  annum,  to  be  paid  by 
his  said  daughter,  and  to  be  chargeable  and  pay- 
able out  of  the  property  so  bequeathed  to  her. 
One  undivided  third  of  the  property  was  subject 
to  the  trusts  of  a  settlement,  under  which 
M.  M.  B.  took  a  life  interest,  with  remainders 
over  ;  and  the  testator  had  no  power  to  dispose 
of  same.  In  a  cause  petition  matter  brought  by 
A.  E.  and  her  husband  against  M.  M.  B.  and 
her  husband,  the  petitioners  were  declared 
entitled  to  a  perpetual  annuity  of  £50  charged 
on  the  property  devised  to  M.  M.  B.  On  the 
death  of  M.  M.  B.  the  person  entitled  to  the 
one-third  in  settlement  claimed  the  same. 
There  was  nothing  in  the  will  to  show  an  in- 
tention that  the  property  was  to  be  enjoyed  by 
the  ohargeant  and  the  devisee  of  the  property 
itself  in  aliquot  proportions : — Held,  that  the 
annuity  was  not  liable  to  abate,  and  that  A .  E. 
was  entitled  to  be  paid  the  same  in  full  out  of 
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the  remaining  two-thirda  of  the  property.  In 
re  Saunders- Davies  (34  Ch.  D.  482)  followed; 
Long  V.  Shm-t  (1  P.  Wms.  403)  and  Jackson  v. 
Hamilton  (9  Ir.  Eq.  R.  430)  considered.  Boche 
V.  Jordan  V.-C,  [1896]  1 1.  R.  494 

7. Construction — "  Or  " — "  Executors  or 

administrators  or  next-of-kin."]  Gift  to  A.  "  for 
and  during  her  life  an  annuity  of  £20,  and  from 
and  after  her  death  my  trustees  shall  stand 
possessed  of  the  said  annuity  of  £20  in  trust  for 
her  executors  or  administrators  or  for  her 
next-of-kin,  and  if  more  than  one,  as  tenants  in 
common  in  equal  shares :" — HM,  a  gift  of  a 
perpetual  annuity  to  A.  for  life,  and  after  her 
death  to  her  personal  representatives  in  trust 
for  next-of-kin : — Held  also,  that  the  word 
"  or"  had  crept  into  the  will  by  mistake,  and 
must  be  disregarded.    Healy  v.  M'Manus 

M.  R.,  35 1.  L.  T.  R.  145  ;  2  N.  I.  J.  R.  278; 

8. Continuing  charge — Income  or  cor- 
pus.] A  testator  by  his  will  gave  all  his  property 
to  trustees  on  trust  to  pay  an  annuity  of  £75 
for  the  maintenance  of  his  son  up  to  the  age- 
of  twenty-five,  and  then  to  make  over  the 
property  to  his  son  absolutely,  save  as  therein- 
after mentioned,  and  the  testator  then  gave  an 
annuity  to  Mrs.  C.  for  her  Ufe,  payable  in  the- 
first  place  out  of  the  proceeds  of  certain  pohcies 
of  insurance,  and  in  case  the  income  arising 
from  them  were  insufiicient,  then  out  of  the 
"  dividends  or  proceeds"  of  any  stocks,  securi- 
ties, or  other  moneys  the  testator  should  die 
possessed  of.  The  proceeds  of  the  testator's 
property  having,  after  his  death,  been  invested. 
in  trust  securities,  the  income  was  insufficient 
to  pay  both  annuities : — Held,  that  both  an- 
nuities were  payable  out  of  income  pari  passu^ 
and  would  abate  rateably,  but  that  the  annuity 
for  maintenance  would  also  come  out  of  the- 
oorpus.  Held  also,  that  the  annuity  to  Mrs.  O. 
was  a  continuing  charge  on  the  income,  which 
would  be  subject  to  a  charge  for  arrears  of  the- 
annuitv  even  after  the  death  of  the  annuitant. 
Robb  V.  Eobb  M.  B.,  36  I.  L.  T.  R.  205 

9. Direction    to    pay — Gharge    on    real 

estate — Exoneration  of  personal  estate.]  A  tes- 
tator devised  and  bequeathed  all  his  real,  free- 
hold, and  leasehold  property  in  lands,  houses,, 
or  fee-farm  rents  to  his  son  L.,  and,  after  giving 
certain  legacies  to  his  four  daughters  and  others,' 
he  directed  that  his  said  daughters  should  reside' 
with  L.  while  they  remained  unmarried ;  and  in 
case  of  any  of  them  not  agreeing  to  do  so,  the 
testator  directed  as  follows : — "  I  direct  that 
ray  son  L.  shall  pay  to  them  the  annual  sum  of 
£200,  said  sum  to  be  paid  to  them  or  any  of 
them  so  long  as  they  or  any  of  them  shall  remain 
unmarried ;  and  I  charge  all  my  real  and  free- 
hold property  -ndth  said  annual  sum  of  £200  ;; 
and  in  case  all  my  said  daughters  shall  marry, 
then  the  said  annual  sum  shall  cease."  The 
testator  devised  and  bequeathed  the  residue  of 
his  property,  real,  freehold,  and  personal,  to  i.,. 
subject  to  payment  of  his  debts,  funeral  and 
testamentary  expenses,  and  appointed  L.   his 
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executor.  The  testator  died  possessed  of  free- 
hold and  leasehold  property,  as  well  as  ordinary 
personalty : — Held,  that  the  annuity  was 
charged  only  on  the  freeholds,  and  not  on  the 
leaseholds  or  other  personalty.  In  re  Thomas 
Waring,  Deceased  ;  Greer  v.  Waring 

V.C,  [1896]  1  I.  R.  427 

10. Duration — For   life   or   perpetual] 

A  testatrix,  being  entitled  to  one  undivided 
m,oiety  of  the  lands  of  S.  in  the  County  of  Water- 
ford,  held  under  a  lease  for  lives  renewable  for 
ever,  by  her  will,  dated  the  10th  January,  1840, 
devised  her  interest  in  the  lands  of  S.  to  trustees, 
on  trust  "  to  permit  my  nephew,  S.  B.  0.,  to 
receive  every  year  the  sum  of  £100  during  his 
natural  life,  and  after  his  death  to  the  use  of  his 
son  or  sons  as  may  be  most  deserving,  or  as  he 
may  by  will  appoint."  The  power  of  appoint- 
ment was  never  exercised.  R.  B.  0.  left  two 
sons,  who  received  the  annuity  during  their  lives 
and  the  lite  of  the  survivor.  On  the  death  of 
the  survivor: — Held,  by  Ross,  J.,  and  the 
Court  of  Appeal,  that  the  annuity  terminated 
with  the  death  of  the  survivor  of  the  two  sons  of 
R.  B.  0.  In  re  Smith's  Estate  ;  Whitestone  and 
Harrison,  Petitioners 

Ross,  J.,  App.,  [1905]  1  I.  R.  453,  459  ; 
39  I.  L.  T.  R.  37 

11. Gift  to  grand-children  during  their 

lives — Implied  gift  to  survivor.']  A  testator  was 
possessed  of  a  perpetual  annuity  of  £33  4s.  8d. 
out  of  the  lands  of  L.  By  his  will  the  testator 
bequeathed  to  each  of  his  grand-children,  M.  F. 
and  E.fill  Is.  7d.  yearly  during  their  lives,  and 
directed  that  after  the  death  of  all  his  said  grand- 
children the  L.  annuity  of  £33  4s.  6d.  was  to 
devolve  upon  his  son  W.  The  annual  sum  of 
£11  Is.  7d.  was  one-third  of  the  L.  annuity. 
M.  and  F.  died,  leaving  E.  and  W-  surviving : — 
Held,  that  the  annual  sums  of  £11  Is.  7d.  pay- 
able to  M.  and  F.  were  not  undisposed  of  after 
their  deaths,  and  that  E.,  the  surviving  grand- 
child, was  entitled  to  them  during  her  life. 
M'Dermott  v.  Wallace  (5  Beav.  142)  followed. 
Lill  V.  lAll  (23  Beav.  446)  distinguished. 
Jennings  v.  Hanna       M.  R.,  [1904]  1  I.  R.  540 

12.  Perpetual.]    A  testator  by  his  will 

left  all  his  real  and  personal  property  to  trustees 
on  certain  trusts  inter  alia  "  to  pay  and  hand 
over  unto  such  of  my  daughters  .  .  .  who 
shall  have  attained  the  age  of  21  years  at  the 
time  of  my  decease,  the  respective  yearly  sums 
of  £30,"  and  as  to  such  of  them  as  should  not 
have  attained  21  years  to  expend  such  sum  in 
their  maintenance,  and  upon  each  of  such 
minors  attaining  21  years,  "  to  pay  and  hand 
over  th^  said  yearly  sum  to  and  for  her  use,  and 
at  her  own  disposal,"  and  in  case  any  of  his 
daughters  "  shall  die  under  age  or  unmarried," 
then  to  pay  such  sums  amongst  survivors : — 
Held  (affirming  the  Vice-Chancellor),  that  the 
sums  of  £30  were  not  life  annuities  but  sums 
to  be  paid  in  perpetuity.  Jackson  v.  Winder 
App.,  1  N.  I.  J.  R.  234 

13. Whether  for  life  or  perpetual.].   A 

testator  devised  all  his  property  to  his  two  sons 


WILL— ANNUITY— coniTOMed. 
William  and  Thomas  Ward  equally.  Portion  of 
his  property,  which  he  specified,  he  charged  item 
by  item  with  certain  annuities.  He  also  gave 
to  his  said  two  sons  all  other  unmentioned  pro. 
perty  of  his.  The  will  contained  the  following 
direction : — "  My  two  sons  Thomas  and  William 
are  to  pay  out  of  my  property  as  follows  :  to  pay 
to  my  wife  yearly  during  her  life  £18  4s.  ;  to  my 
daughter  Mrs.  O'Neill  yearly  £36  8s.  ;  to  my 
son  Tim  Ward  yearly  £18  4s. ;  to  said  William 
Ward's  eldest  son  yearly  £3  12s."  The  testator 
then  directed  that  after  the  death  of  his  wife  her 
annuity  was  to  be  equally  divided  between 
Thomas  and  William  and  Tim  Ward  and  Mrs. 
O'Neill,  and  that  after  the  decease  of  Mrs. 
O'Neillhei  annuity  was  to  be  divided  equally 
between  her  surviving  children.  Should  Tim 
Ward  not  come  home  or  die  without  issue,  his 
annuity  was  to  be  divided  equally"  on  the  sur- 
viving families — viz.,  Mrs.  O'Neill,  Thomas, 
William,  and  mother "  : — Held,  that  the  an- 
nuities were  for  the  lives  of  the  annuitants  only, 
and  not  perpetual.     Ward  v.  Ward 

V.-C,  [1903]  1  I.  R.  211 

WILL— APPOINTMENT. 

Of  definite  sums  and  a  "  balance  " — Lapse  of 
appointed  sum — Inclusion  ofin^''  balance. ' ' ]  By 
a  marriage  settlement  and  a  contemporaneous 
deed  certain  stocks  and  shares  (the  particulars 
and  values  whereof  were  set  out  in  the  settle- 
ment) and  certain  shares  in  a  Mexican  Hacienda 
were  transferred  to  trustees  upon  trust,  after  the 
wife's  death,  and  in  the  events  tha  thappened, 
for  her  brothers  and  sisters,  or  their  issue,  in 
such  shares  as  she  should  by  will  appoint,  and 
in  default  of  appointment  for  the  persons  who 
would  have  been  entitled  thereto  under  the 
Statute  of  Distributions  on  the  wife's  death  if 
she  had  died  possessed  thereof  intestate,  as 
tenants  in  common.  The  wife  by  her  will 
directed  and  appointed  that  the  trustees  should 
after  her  decease  stand  possessed  of  the  said 
property  in  trust  to  pay  to  her  sister  E.  £2,000 
and  to  her  sister  B.  £1,000,  and  as  to  the  balance 
of  the  trust  funds  to  hold  the  same  for  her 
brother  M.  and  the  said  E.  in  equal  shares. 
B.  died  in  the  testatrix's  Ufetime  and  the  appoint- 
ment of  the  £1,000  to  her  lapsed : — Held,  that 
the  £1,000  passed  to  M.  and  E.  as  part  of  the 
"  balance,"  and  did  not  devolve  as  in  default  oi 
appointment.  Burke  Irwin's  Trusts  ;  Barrett  v. 
Bcmrett  Ross,  J.,  [1918]  1 1.  R.  350  ; 

52  I.  L.  T.  R.  125 
WILL— ATTESTATION. 

1. Acknowledgment     by     testator    in 

presence  of  witnesses — Sufficiency  of  evidence.] 
The  evidence  of  one  attesting  witness  (the  other 
being  dead)  proved  that  the  testator  called  on 
him  and  said  that  the  parish  priest  wanted  him 
to  sign  a  paper.  He  went  to  the  chapel  and  found 
in  the  sacristy  the  parish  priest,the  testator,  and 
the  other  attesting  witness.  In  their  presence 
he  signed  the  paper  opposite  the  word  "  wit- 
The  other  witness  similarly  aSixed  his 
ture.     All  the  writii^  on  the  paper  was  in 
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WILL— ATTESTATION— coM«J»Mcd. 
the  handwriting  of  the  pariah  priest,  but  at 
no  time  was  the  paper  read  over  to  or  by  the 
testator  in  the  presence  of  the  witnesses  or  the 
nature  of  it  explained  to  the  witnesses : — Held, 
there  was  sufficient  evidence  to  prove  that  the 
deceased  testator  acknowledged  his  signature 
in  the  presence  of  the  witnesses.  Oillic  v. 
Smyth  K.  B.,  Probate,  49  I.  L.  T.  R.  36 

2. ■  Attesting   witness    contradicting   his 

previous  evidence — Local  Registration  of  Title 
(Ireland)  Act,  1891,  s.  34 — Power  to  rectify  the 
register.'^  Held,  by  the  Master  of  the  Bolls, 
that  an  affidavit  prepared  without  any  reference 
to  the  person  who  is  to  swear  it  loses  much  of  the 
weight  and  importance  it  would  otherwise  have. 
Therefore,  where  the  surviving  witness  to  a  will 
had  sixteen  years  before  sworn  an  affidavit  of  due 
execution  of  the  will,  prepared  under  such  cir- 
cumstances, the  Court  nevertheless  condemned 
the  will  upon  his  evidence  that  the  will  had  not 
been  in  fact  duly  executed,  and  that  he  had 
sworn  the  affidavit  on  the  former  occasion  with- 
out sufficiently  adverting  to  its  contents.  Wright 
V.  Rogers  (IP.  &  D.  678)  distinguished.  Held 
also,  by  the  Master  of  the  RoUs,  that  having 
regard  to  the  provisions  of  section  .34  (1) 
of  the  Local  Registration  of  Title  (Ireland)  Act, 
1891,  the  Court  can,  in  such  a  case,  direct  the 
Register  to  be  rectified,  where  a  title  has  been 
registered  upon  the  basis  of  the  will  which  the 
Court  condemns.  The  Court  of  Appeal  reversed 
the  decision  of  the  Master  of  the  Rolls,  expressing 
no  opinion  on  the  question  relating  to  the  Local 
Registration  of  Title  (Ireland)  Act,  1891. 
Ooodisson  v.  Goodisson 

M.  R.,  App.,  [1913]  1 1.  R.  31, 218 

3. Execution    of    wUl — Presumption   of 

— Conflicting  evidence.1  A  will  in  the  handwriting 
of  the  testatrix  having  a  proper  attestation 
clause  had  been  witnessed  by  two  persons,  one 
of  whom  stated  positively  that  both  witnesses 
were  present  at  the  same  time,  the  other  was 
doubtful  of  this  fact.  The  relative  position  of 
the  witnesses'  signatures  was  consistent  with  the 
former  statement.  Probate  granted.  In  the 
Goods  of  Meade,  Deceased     Prob.,  1  N.  I.  J.  R.  7 

4.  ■  Name  of  testator  below  names   of 

witnesses — Wills  Act  Amendment  Act,  1852 
(15  Vict.,  a.  24).l  When  the  signature  of  a 
testator  to  his  will  was  placed  after  the  signa- 
tures of  the  attesting  witnesses  and  the  attesting 
witnesses  were  unable  to  state  positively 
whether  or  not  the  testator's  signature  had  been 
placed  to  the  will  before  they  themselves  had 
signed  their  names : — Held,  that  the  will  was 
entitled  to  probate.  In  the  Goods  of  Thomas 
O'Neill,  Deceased  K.  B.,  50  I.  L.  T.  R.  180 

5. Unattested    signature  —  Subsequent 

acknowledgment.]  A  testatrix  signed  her  will 
but  her  signature  was  not  then  attested.  Sub- 
sequently she  signed  it  again  in  the  presence  of 
two  witnesses,  who  signed  above  her  later 
signature,  but  before  she  had  written  it.  The 
words"  signed  again  in  the  presence  of,"  &o., 
appeared  above  the  witnesses'  signatures : — 
Held,  a  good  acknowledgment  of  the    earlier 
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signature,  and  that  the  will  should  be  admitted 
to  probate.  In  the  Goods  of  Pattison  ;  Henderson 
V.  Priestman  Dodd,  J.,  [1918]  2  I.  R.  90 

6. Witnesses  signing  at  different  times— 

Signature  of  testator  by  marh]  A  testator  signed 
his  wiU  in  the  presence  of  two  witnesses,  both 
present  at  the  same  time,  by  affixing  his  mark. 
One  of  the  witnesses  signed  in  the  presence  of 
testator,  but  before  the  other  witness  could 
sign  the  testator  became  weaker,  and  it  was 
considered  advisable  to  postpone  the  com- 
pletion of  the  matter  until  next  day.  Next 
day  the  witness  who  had  not  signed  affixed  his 
signature  in  presence  of  testator : —  Held, 
that  the  will  should  be  admitted  to  Probate. 
The  attestation  is  sufficient  where  both  witnesses 
are  present  when  the  testator  signs,  although 
they  do  not  sign  in  presence  of  each  other.  In 
the  Goods  of  Anthony  Smythe,  Deceased 

K.  B.,  Prob.,  49  I.  L.  T.  R.  223 
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WILL  —  CHARGE 
LEGACIES). 

1. ■  Charge  of  legacies  on  real  estate,  if 

personal  estate  insufiBcient — Subsequent  specific 
devise — Acquiescence — Lapse  oftime.^  A  testator 
bequeathed  pecuniary  legacies  to  his  three 
daughters,  chargeable  upon  and  payable  out  of 
his  chattel  property,  money,  and  effects,  and, 
if  the  same  should  be  insufficient,  charged  upon 
and  payable  out  of  his  real  and  personal  estates. 
The  testator  then  devised  the  lands  of  A.  (held 
by  him  in  fee-simple)  to  his  second  son,  with 
remainder  over  to  his  eldest  son  in  the  event  of 
his  second  son  dying  under  twenty-one  or 
without  issue,  and  devised  and  bequeathed  to 
his  eldest  son,  subject  as  aforesaid,  a.  brewery 
with  the  stock-in-trade  belonging  thereto,  house 
property,  farms,  and  fee-simple  estates  (which 
in  fact  constituted  the  residue  of  his  property), 
and  appointed  his  eldest  son  residuary  legatee, 
and  his  wife  and  two  other  persons  his  executrix 
and  executors.  By  a  codicil  the  testator  in- 
creased the  legacies  to  his  three  daughters  by 
further  sums,  to  be  subject  to  the  same  con- 
ditions as  the  fortunes  already  left  to  them. 
The  testator  died  in  1860,  and  at  that  time  his 
personal  estate  and  effects  were  sufficient  to 
pay  his  debts  and  legacies,  and  one  of  his 
daughters,  who  was  married,  received  her 
legacy.  The  other  two  daughters,  who  married, 
were  paid  interest  on  their  legacies,  as  well  as 
on  portions  appointed  to  them  by  their  father 
pursuant  to  his  marriage  settlement,  by  his 
personal  representatives,  and  afterwards  by 
their  eldest  brother.  The  second  son  attained 
twenty-one,  and  died  intestate  and  without 
issue,  and  thereupon  the  eldest  son  succeeded 
to  the  lands  of  A.  in  addition  to  the  property 
devised  and  bequeathed  to  him  by  the  testator. 
The  eldest  son  mortgaged  the  lands  of  A.  to  K. 
and  afterwards  to  a  bank,  making  a  statutory 
declaration  that  all  his  father's  debts  and 
legacies  had  been  paid  or  satisfied,  and  died  in 
1879.  By  his  will  he  bequeathed  the  lands  of 
A.  to  his  two  unmarried  sisters,  freed  and  die- 
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WILL  — CHARGE       OF      DEBTS       (AND 

JjEGAClES)— continued. 
charged  from  the  mortgages  created  by  him,  and 
left  the  residue  of  his  property  to  his  only 
daughter,  a  minor,  and  appointed  his  two  sisters 
her  guardians.     An  action  was  brought  in  the 
name  of  the  minor  for  the  administration  of  the 
real  and  personal  estate  of  her  father,  and  a 
receiver  was  appointed  over  the  lands  of  A.  and 
the  other  fee-simple  lands.     In  1884  an  order 
was  made  fixing  the  priorities  of  incumbrances 
upon  the  said  lands,  under  which  interest  was 
paid  to  the  bank  and  to  K.  on  foot  of  their 
mortgages.     The  sisters  made  no  claim  upon  the 
said  lauds  in   respect   of   their  legacies,   and 
interest  was  paid  to  them  by  their  brother's 
executor  down  to  1886.     In  1889,  one  of  the  un- 
married sisters  died,  having  bequeathed  all  her 
property  to  her  sister.     In  1893,  the  lands  of  A. 
were  sold  by  leave  of  the  Court  under  the  Land 
Purchase  Acta,   and   K.   and   the  bank  were 
returned  as  the  only  incumbrancers.    In  1894, 
the  surviving  sister  filed  an  objection  to  the 
schedule  of  incumbrances,  claiming  priority  over 
K.  and  the  bank  on  the  ground  that  the  legacies 
were   a   subsisting   charge   on  the  lands.     The 
proceeds  of  sale  were  transferred  to  the  credit 
.of  the  administration  action  to  abide  the  order 
of  the  Court,  and  an  application  was  made  on 
behalf  of  the  bank  and  K.  for  payment  out  to 
them  of  the  funds  in  Court  on  account  of  the 
sums  due  on  foot  of  their  mortgages : — Held, 
by  the  Court  of  Appeal,  afBrming  the  decision 
of  the  Master  of  the  Bolls — (1)  that  upon  the 
true  construction  of  the  will  the  legacies  were 
charged  on  the  lands  of  A. ;    (2)  that  in  the 
events    which   happened   the   legacies   were    a 
subsisting  charge  on  the  lands,  although  at  the 
time  of  the  death  of  the  testator  the  personal 
estate   of  the  testator  was   sufficient  to  pay 
them  ;    (3)  that  there  was  no  laches  or  acqui- 
escence on  the  part  of  the  legatees  to  prevent 
them   asserting  their  priority.     BicJiardson  v. 
Morton  (L.    R.    13   Eq.    123)   dissented  from; 
Massy's  Estate  (14  Ir.  Ch.  R.  355)  and  Bradford's 
Estate  ([1895]  1  L  R.  251)  followed.     Judgment 
affirmed  in  House  of  Lords.  M'  Cartliy  v.  M'Gartie 
M.  R.,  App.,  H.  L.,  [18971 1  L  R-  86, 112,609 
[And  1898,  A.  C,  181], 

2.  Charge    on    real     estate  —  Legacies 

charged  on  land  if  personal  estate  should  prove 
to  be  insufficientl — ■  Devastavit  —  Incumbrances 
created  by  executor  also  devisee — Laches — Arrange- 
ment— Certificate  of  conformity.']  A  testator 
bequeathed  his  personal  estate  to  S.  and  two 
other  persons  whom  he  appointed  executors, 
upon  trust  to  pay  certain  legacies,  and  subject 
thereto  for  8.  absolutely,  and  devised  and 
bequeathed  all  his  real  freehold  and  chattel 
real  lands  to  8.,  subject  as  therein  mentioned, 
that  is  to  say,  he  directed  that  if  the  personal 
estate  thereby  bequeathed  should  prove  in- 
sufficient to  pay  the  legacies,  the  deficiency 
should  be  a  charge  upon  the  real  and  chattel 
real  property  devised  to  8.  The  testator  died 
in  1872,  and  8.,  who  was  the  sole  acting  executor, 
became  possessed  of  the  entire  rea.1  and  personal 
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LEGACIES)— comiinwed. 
estate.  The  personal  estate  was  sufficient  to  pay 
the  legacies  in  full,  but  was  misappropriated  by 
S.,  and  certain  of  the  legacies  were  left  unpaid, 
interest  thereon  being  paid  to  the  legatees  who 
had  no  notice  of  the  devastavit.  8.  mortgaged 
the  lands,  and  afterwards  becoming  embarrassed 
carried  an  arrangement  with  his  creditors,  and 
obtained  a  certificate  of  conformity.  The 
legatees  had  been  returned  in  the  statement  of 
affairs  as  unsecured  creditors,  but  to  this  they 
objected,  and  had  their  names  struck  out, 
and  did  not  participate  in  the  composition : — 
Held,  that  although  the  personal  estate  was 
originally  sufficient,  and  the  deficiency  was 
caused  by  the  devastavit  of  the  executor,  the 
unpaid  legacies  became  charged  on  the  lands. 
Held  also,  that  there  was  no  laches  on  the  part 
of  the  legatees  to  postpone  them  to  the  incum- 
brances created  by  8.,  and  that  their  rights,  as 
secured  creditors  were  not  affected  by  the 
arrangement  proceedings.  In  re  Bradford's 
Estate  Monroe,  J.,  [1895]  1  I.  R.  251 

3. On    specific    lund    of    personalty — 

Primary  liability  of  residuary  personalty  for 
payment  of  debts.]  A  testator  directed  his 
executor  to  sell  his  farm,  and  out  of  the  proceeds 
to  pay  certain  legacies,  and  his  debts,  funeral  and 
testamentary  expenses.  The  balance  of  the 
proceeds  of  the  sale  he  directed  to  be  divided 
equally  between  two  charities.  There  was  no 
disposition  of  any  other  property : — Held,  by 
the  Court  of  Appeal  (1),  affirming  Barton,  J., 
that  there  were  no  sufficient  grounds  for  exempt- 
ing the  undisposed  of  personalty  from  its 
primary  liability  for  debts,  and  that  the  debts, 
funeral  and  testamentary  expenses  were 
primarily,  payable  thereout.  Newbegin  v.  Bell 
(23  Beav.'  386)  followed.  M'Morren,  Deceased; 
Walker -v.  M'Kay 

Barton,  J.,  App.,  [1917]  1 1.  R.  278,  280; 
51  L  L.  T.  R.  183 

Legacy— Time  for  raising  [1897]  1 1.  R.  343 

8ee  Wm— Condition.    11. 

WILL— CLASS. 

1. Effect  of  revocation  of  shares  of  one 

or  more — Oift  of  residue  in  equal  shares  to  named 
persons  surviving  tenant-for-life.']  A  testator 
bequeathed  the  residue  of  his  property  to 
trustees  upon  trust  for  his  sister  for  life,  and 
upon  her  death  in  trust  for  five  persons  or  such 
of  them  as  should  be  alive  at  the  death  of  the 
survivor  of  his  sister  and  himself,  in  equal  shares. 
By  a  codicil  the  testator  revoked  the  gift  to 
two  of  the  five  legatees.  All  five  survived  the 
testator  and  his  sister : — Held,  by  the  Court  of 
Appeal,  affirming  the  decision  of  the  Master  of 
the  Bolls,  that  the  effect  of  the  revocation  was 
to  augment  the  shares  of  the  other  legatees. 
In  re  Donaldson  ;   Watson  v.  Donaldson 

M.  R.,  App.,  [1915]  1 1.  R.  63,  70 

2. Gift  to  daughter  for  Ute— Remainder 

to  her  brothers  and  sisters.]  A  testator  bequeathed 
a  sum  of  £300  to  his  daughter  Elizabeth,  the 
interest  to  be  paid  to  her  yearly  and  the  principal 


(  2631  ) 


DIGEST  OF  GASES. 


(  2632  ) 


VIlLlr—ChASS— continued. 
on  the  day  of  her  marriage  ;  but  if  she  died  un- 
married and  without  children,  said  sum  of  £300 
to  be  divided  in  equal  shares  among  her  brothers 
aud  sisters.  His  daughter  Elizabeth  died  with- 
out having  been  married : — Held,  that  the  re- 
presentatives of  brothers  and  sisters  who  sur- 
vived the  testator,  but  predeceased  Elizabeth, 
were  entitled  to  participate  in  the  £.300.  In  the 
Matter  oj  the  Estate  of  Francis  Johnston,  Deceased. 
Wm.  Johnston,  Plaintiff ;  Eliza  Jane  Johnston 
and  others.  Defendants 

Barton,  J.,  38  I.  L.  T.  R.  214 

3. "  Next-of-kin  and  nearest  heir  of  my 

name  and  family."]  A  testator  by  his  will  dis- 
posed of  his  property,  which  consisted  of  both 
real  and  personal  estate,  amongst  his  children, 
and  provided  that  if  they  should  die  without 
issue  such  property  should  go  "  to  my  next-of- 
kin  and  nearest  heir  of  my  name  and  family  "  :— 
Hdd,  by  Barton,  J.,  and  the  Court  of  Appeal, 
that  upon  the  death  of  testator's  children  with- 
out issue  his  personal  estate  went  to  his  next-of- 
kin,  to  be  ascertained  at  his  death,  and  that  his 
real  estate  went  to  his  eldest  son,  who  was  at  his 
death  his  nearest  heir  of  his  name  and  family. 
In  re  Maher,  Deceased  ;  Maher  v.  Toppin 

Barton,  J.,  App.,  [1909]  1 1.  R.  70, 76  ; 
4i  I.  L.  T.  B.  232 

4. Right  heirs  and  assigns — Devise  of 

land  in  strict  settlement — Gift  of  personalty  on 
similar  trusts — Ultimate  gift  to  "  right  heirs  and 
assigns  " — Persona  designata.]  A  testator  de- 
vised his  real  estate  in  trust  for  his  eldest  son 
for  life,  with  remainders  over  intail,  remainder 
to  his  right  heirs,  and  bequeathed  his  personalty 
on  similar  trusts,  with  an  ultimate  remainder 
to  his  "  right  heirs  and  assigns :  " — Held,  that 
the  personalty  under  the  ultimate  gift  passed 
to  the  heir-at-law  of  the  testator  as  a  persona 
designata,  and  not  to  his  next-of-kin.  Skinner 
V.  Gumbleton  V.-C,  [1903]  1 1.  R.  36  ; 

37  I.  L.  T.  R.  126 

5. "  Then  living."]    Where  a  testatrix 

bequeathed  a  sum  of  stock  upon  trust  for  her 
daughter  A.  for  life,  and  after  her  decease  in 
case  she  should  leave  lawful  issue  upon  trust 
as  to  one-fourth  for  ,such  issue,  and  as  to  the 
remaining  three-fourths  for  the  testatrix's  other 
daughters,  B.,  C,  and  D.,  in  equal  shares,  if 
living,  and  in  case  A.  should  die  without  issue, 
then  in  equal  shares  to  B.,  C,  and  D.  if  living, 
and  in  case  of  the  death  of  any  or  either  of  them 
leaving  issue,  then  "  the  share  of  such  of  my 
said  daughters  so  dying  is  to  be  equally  divided 
amongst  her  issue  then  living : " — Held  (re- 
versing Chatterton,  V.-C),  that,  in  ascertain- 
ing the  class  and  period  of  distribution  under 
the  latter  clause,  the  words  "  then  living " 
should  be  construed  with ,  reference  to  the 
death  of  A.,  and  not  with  reference  to  the  death 
of  the  parent  in  each  case.  Stopford  v.  Vincent 
App.,  36 1.  L.  T.  R.  169 
6. "  Then  living  " — Power  of  appoint- 
ment by  trustees  amongst  blood  relations  of  testator 
living  at  a  stated  period — Gift  in  defavlt  of  ap- 
pointment to  next-of-kin  then  living,  exclusive  of 
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a  named  person — Time  for  ascertainment  of  class — 
Meaning  of  word  "  then."]  A  testator  (pursuant 
to  a  power)  appointed  certain  property  to  his 
son  W.,  subject  to  a  perpetual  annuity  thereout 
to  his  son  <?.,  and  directed  that  the  residue  of 
his  property  should,  at  the  death  of  his  wife, 
or  at  the  expiration  of  ten  years  from  his  death, 
whichever  should  last  happen,  be  held  by  his 
trustees  on  trust  as  to  one  moiety  for  his  son  W- 
absolutely,  if  he  should  then  be  alive,  and  should 
not  have  incumbered  the  property  appointed 
to  him  by  the  testator  ;  but  if  he  should  be  then 
dead,  or  should  have  incumbered  the  said 
property,  then  in  trust  for  all  or  any  of  his 
relations  by  blood  then  living  other  than  his 
son  W.,  as  the  then  trustees  of  his  will  should 
appoint ;  and  in  default  of  appointment,  in 
trust  for  the  persons  who  would  then  be  his 
next-of-kin,  according  to  the  statutes  of  dis- 
tributions, if  his  son  W.  were  then  dead,  such 
persons  to  take  as  tenants  in  common  in  the 
shares  prescribed  by  the  said  statutes.  The 
testator  directed  that  the  other  moiety  should 
be  held  on  trust  for  his  son  G.  absolutely,  with 
like  gifts  over,  in  the  event  of  G.  being  then 
dead,  or  having  anticipated  his  annuity,  to  the 
testator's  blood  relations  or  next-of-kin,  to  the 
exclusion  of  G.  The  testator  died  in  1872, 
leaving  a  widow  and  his  two  sons  W.  and  G. 
surviving.  The  widow  died  in  1873.  6.  antici- 
pated his  annuity,  and  died  in  1876,  leaving 
one  child.  W.  incumbered  his  share,  and  died 
in  1879,  leaving  three  children.  No  appoint- 
ment was  made  by  the  trustees  of  the  will  at 
the  expiration  of  the  period  of  ten  years  from 
the  testator's  death,  and  new  trustees  were  ap- 
pointed in  1872,  and  again  in  1891  :• — Held, 
on  an  originating  summons  taken  out  by  the 
trustees) — (1)  That  the  present  trustees  could 
not  exercise  the  power  of  appointment ;  (2)  that 
the  persons  to  take  the  property  in  default  of 
appointment  were  to  be  ascertained  at  the 
expiration  of  the  ten  years  from  the  death  of 
the  testator,  and  that  it  was  divisible  between 
the  grandchildren  per  stirpes.  Wharton  v. 
Barker  (4  K.  &  J.  483)  and  Re  Natt  (37  Ch.  Div. 
517)  followed.     Valentine  v.  Fitzsimons 

M.  B.,  [1894]  1  I.  R.  93 
7.  —  "  Then  living  "—To  what  period  re- 
ferred— Last  antecedent — Ascertainment  of  class.] 
A  testator  devised  certain  lands  in  the  following 
terms  : — "  To  my  eldest  son  John  and  his  assigns 
during  his  life,  and  after  his  death  to  such  one 
or  more  of  his  children  or  other  issue  bom  in  his 
lifetime,  and  his,  her,  and  their  executors  and 
administrators,  at  such  time  and  times,  in  such 
shares  and  proportions,  and  for  such  estate  or 
estates,  and  charged  with  such  sum  or  sums  of 
money  for  the  others  or  other  of  them,  as  my 
said  son  shall  by  deed  or  will  appoint ;  and  in 
default  of  appointment,  I  give  and  bequeath 
the  same  to  and  amongst  all  his  children  who 
shall  be  living  at  his  decease,  or  who  shall  have 
died  leaving  issue  then  living,  and  their  re- 
sneotive  administrators  and  executors,  in  equal 
shares,,  as  tenants  in  common  for  ever.    And 
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in  case  my  said  son  shall  leave  no  issue  living 
at  the  time  of  his  decease,  then,  subject  as 
aforesaid,  I  give,  devise,  and  bequeath  the  same 
to  my  second  son  Richard  and  his  assigns 
during  his  life ;  "  and  then  followed  the  same 
prortsions  and  limitations  in  favour  of  the 
children  or  other  issue  of  Biohard,  born  in  his 
lifetime,  as  those  contained  in  the  devise  in 
remainder  after  the  death  of  the  eldest  son. 
In  the  event  of  the  death  of  Bichard  without 
lawful  issue,  the  lands  were  devised  in  similar 
terms  to  the  testator's  third  son  Emanuel,  for 
his  life,  with  the  same  provisions  and  limitations 
in  favour  of  his  children  or  other  issue  born  in 
his  lifetime ;  and  in  the  event  of  the  death  of 
Emanuel  without  issue,  the  lands  were  devised 
in  similar  terms  to  the  testator's  fourth  son 
Bobert,  for  his  life,  with  the  same  provisions 
and  limitations  in  favour  of  his  children  or  other 
issue  born  in  his  lifetime.  The  will  then  pro- 
vided ; — "  And  in  case  my  said  son  Bobtrt 
shall  leave  no  issue  living  at  the  time  of  his 
death,  then,  subject  as  aforesaid,  I  give  and 
bequeath  the  same  to  my  daughters  who  shall 
then  be  living,  or  who  shall  have  died  leaving 
issue  then  living,  and  their  respective  executors 
and  administrators,  in  equal  shares,  as  tenants 
in  common  for  ever."  The  four  sons  of  the 
testator  mentioned  in  the  will  survived  him. 
Bobert,  the  fourth  son,  died  in  1853.  unmarried 
and  without  issue  ;  and  the  third  son,  Emanuel, 
died  in  the  same  year,  also  unmarried  and 
without  issue.  John,  the  eldest  son,  died  in 
1862,  without  issue,  and  having  survived  his 
wife.  Bichard,  the  surviving  son  of  the  testator, 
died  in  1892,  unmarried  and  without  issue : — 
Held,  that  the  daughters  of  the  testator  who 
were  to  take  as  tenants  in  common,  under  the 
provisions  of  the  will,  were  to  be  ascertained  as 
a  class  on  the  death  of  Bobert  in  1853,  and  not 
on  the  death  of  Bichard  in  1892,  when  all  the 
previous  limitations  in  favour  of  the  sons  of  the 
testator  were  exhausted.  Archer  v.  Jegon 
(8  Sim.  446)  considered  and  followed.  The 
general  rule  of  construction  in  almost  all 
questions  arising  upon  wills  is  first  to  ascertain 
by  an  examination  of  the  entire  will  what  is  the 
natural  and  grammatical  meaning  of  the 
language  used  by  a,  testator,  subject  to  this, 
that  if  the  law  places  a  certain  signification  upon 
the  words  he  has  used  they  must,  in  the  absence 
of  a  controlling  context,  be  construed  in  that 
sense,  no  matter  how  he  may  possibly  have 
meant  them  to  be  understood ;  and  having 
thus  arrived  at  the  meaning  of  the  words,  they 
must  be  so  appUed,  unless  so  to  do  would  lead 
to  some  palpable  absurdity  or  violate  some 
rule  of  law.     Palmer  v.  Orpen 

M.  R.,  [1894]  1  I.  R.  32 

8. "  Younger     children  " —  Testator — 

Person  in  loco  parentis — Eldest  son — Eldership 
carrying  the  estate  — Portions — Distribution — 
Period  of — Glass  when  ascertained — Infant — 
Maintenance — Contingent  interest  —  Bight  to 
surplus  income  and  accumulations.}  By  his  wiU 
a  grandfather  devised  an  estate  to  his  son  W.  for 
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life,  with  remainder  to  his  first  and  other  grand- 
sons (the  sons  of  W.),  successively,  in  tail  male, 
with  remainder,  if  no  grandson  attained  twenty« 
one,  to  testator's  granddaughter  or  grand- 
daughters, or  such  of  them  as  should  attain 
twenty-one  or  marry,  and  if  more  than  one, 
in  equal  shares  as  tenants  in  common  in  tail, 
with  cross-remainders.  And  testator  charged 
the  estate  in  favour  of  grandchildren  in  these 
terms : — "  For  the  younger  children  of  my  said 
son  W.,  or  such  of  them  as  shall  attain  twenty- 
one,  or  being  daughters,  shall  marry  before  that 
age,  that  is  to  say,  for  one  younger  child  the  sum 
of  £3,000,  for  two  younger  children  the  sum  of 
£4,000  equally  between  them,  and  for  three  or 
more  younger,  children  the  sum  of  £5,000  in 
equal  proportions."  After  the  death  of  his 
grandfather  and  father,  T.,  the  first-born 
grandson,  became  tenant  in  tail  male  in  posses- 
sion of  the  estate  and  died  in  1910,  under  age 
and  unmarried.  There  survived  him  one 
brother,  who  thereupon  became  the  tenant 
in  tail  male  in  possession,  and  two  sisters.  None 
of  them  had  attained  twenty-one  or  married. 
The  minors  were  wards  of  Court,  and  there  was 
a  sum  of  about  £2,000  in  Court  representing 
accumulations  of  interest  on  the  portions-charge 
of  £5,000  provided  by  the  will,  which  had  been 
lodged  by  the  receiver  pursuant  to  order  out  of 
the  rents  and  profits  of  the  estate  accruing  since 
T.  was  in  possession  as  tenant  in  tail  male  : — 
Held — (1)  that  the  accumulations  of  interest 
upon  the  younger  children's  portions-charge 
after  providing  for  maintenance,  belonged  to 
the  administratrix  of  T.  ;  (2)  that  T.  had  not 
qualified  to  receive  a  younger  child's  portion, 
because  he  had  died  before  the  period  of  dis- 
tribution, and  had  been  in  the  character  of 
"  eldest  son  "  in  possession  of  the  estate  ;  and 
that,  consequently,  no  larger  sum  than  £4,000 
could  ever  be  raisable  for  the  purpose  of  the 
younger  children's  portions.  The  Court  also 
declared  that  the  sum  presumptively  raisable 
on  foot  of  the  portions-charge  did  not  bear 
interest  during  the  infancy  and  splnsterhood  of 
the  female  minors,  but  only  such  annual  allow- 
ance in  lieu  of  interest  as  the  Lord  Chancellor 
might  deem  necessary  for  their  reasonable 
maintenance.     Caldbeck  v.  Caldbeck 

Barton,  J.,  [1911]  1 1.  R.  144 

9 Time  for  ascertaining—"  Belatives  " 

of  deceased  person  —  Testamentary  power  — 
Default  of  appointment — Tenant-for-life  surviv- 
ing donee  of  power^Time  for  ascertaining  class.] 
A  widow  by  her  will  left  her  residuary  estate  in 
trust  for  her  son  J.  for  life,  and  after  his  decease 
in  trust  for  his  children,  and  in  case  of  no  such 
issue  (which  event  happened)  in  trust  to  pay 
the  income  to  her  daughters,  M.  and  B.,  and 
her  grandson,  W.,  for  their  lives,  in  such  shares 
as  J.  should  appoint,  and  on  their  respective 
deaths  the  principal  to  be  paid  and  transferred 
to  such  relatives  of  J.'s  father  8.  (the  testatrix's 
late  husband)  as  J.  should  by  will  appoint.  J 
died  without  making  any  appointment,  and  was 
survived  by   W.,  who  was  the  last  surviving 
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tenant-for-life : — Held,  that  on  the  death  of  W., 
the  persons  entitled  to  the  testatrix's  residuary- 
estate    were   the    statutory   next-of-kin    of    jS. 
living  at  the  death  of  J.       Beid  v.  Swan 

Barton,  J.,  App.,  [1911]  1  I.  R.  405,  410  ; 
45  I.  L.  T.  R.  224 

Construction  [1900]  1  I.  R.  213 

See  Will — Residuary  Bequest,    i. 

Default  of  appointment — ^Construction 

[1899]  1 1.  R.  324 
See  Power — Execution.    10. 

WILL— CONDITION. 

1.  A  testator  by  his  will  gave  £500  to 

his  sister,  Mary  Coppinger,  and  continued, "  but 
if  Mary  Coppinger  do  not  marry,  and  that  she 
becomes  a  nun,  then  I  leave  this  money  (the 
£500)  to  my  brother,  Joseph."  Mary  Coppinger 
died  unmarried  and  without  becoming  a  nun  : — 
Held,  that  Mary  Coppinger  took  the  £500 
absolutely,  and  that  the  gift  over  was  only 
intended  to  take  effect  on  the  happening  of  both 
contingencies.  Grey  T.  Pearson  (6  H,  L.  C.  61) 
applied.     Coppinger  v.  Coppinger 

M.  R.,  1  N.  I.  J.  R.  135 

2. Accrued  shares  subject  to  conditions 

affecting  original  shares — Portions  for  daughters — 
Oift  over  on  death  unmarried.']    A  testator  by 
his  will  charged  his  estates  with  the  sum  of 
£27,000,  and  bequeathed  the  same  to  trustees 
upon  trust  to  pay  to  each  of  his  nine  daughters 
the  sum  of  £3,000,  not  to  be  raised  or  become 
payable  till  her  marriage,  when  same  was  to  be 
paid  and  advanced  as  her  fortune,  but  in  lieu 
thereof  each  of  his  daughters  was  to  receive  an 
annuity  of  £100  until  marriage  ;  if  any  daughter 
died  unmarried  before  her  portion  became  pay- 
able, she  was  to  have  power  to  dispose  by  will 
of  £1,000  of  it  amongst  her  sisters,  the  residue  qf 
(he  portion  or  portions  of  any  daughter  dying 
unmarried  to  go  to,  and  to  be  applied  towards, 
iucreasiag  the  portions  or  shares  of  the  surviving 
daughters,  provided  that  the  portion  or  share  of 
any  daughter  was  in  no  event  to  exceed  the  sum 
of  £5,000.     The  testator's  nine  daughters  sur- 
vived him.    Three  married,  and  received  their 
portions.       The   testator's   daughter    E.    died 
unmarried,  having  appointed  the  sum  of  £1 ,000, 
part  of  the  £3,000,  amongst  such  of  her  sisters 
as  should  survive  her  and  not  have  been  married, 
in  equal  shares.     She  left  surviving  six  sisters, 
one    married    and    five    unmarried.     On    her 
death  each  of  the  fortunes  of  her  surviving 
sisters     became    increased    by    the    sum  -  of 
£333  6s.   8d.,  being  one-sixth  of  £2,000,  the 
residue  of  her  fortune,  and  her  married  sister 
became  entitled  to  and  was  paid  a  like  sum  of 
£333     6s.     8d.    Subsequently    the    testator's 
daughter  F.  died  unmarried,  having  appointed 
the  sum  of  £1,000,  part  of  her  £3,000,  to  her 
surviving  sisters  in  like  manner.     On  the  death 
of  F.  the  fortunes  of  each  of  her  four  unmarried 
sisters,  which  had  been  increased  by  £333  6s.  8d., 
became  further  increased  by  a  sum  of  £400, 
being   one-fifth  of   £2,000  the  residue   of  her 
fortune,  and  her  married  sister  became  entitled 
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to  be  paid  a  like  sum  of  £400 : — Held,  on  the 
true  construction  of  the  testator's  wiU,  that  the 
additional  portions  should  go  in  the  same 
manner  as  the  original  portions,  and  that  the 
shares  accrued  as  well  as  original  were  only 
raisable  in  the  event  of  marriage.  Hayes  v. 
Hayes  M.  R.,  [1917]  1 1.  R.  194 

3.  Annuity — Conditional       gift       of — 

"  To  cease  on  return  to  England.'"]  A  testator 
bequeathed  an  annuity  to  his  nephew  C.  subject 
to  the  condition  that "  should  the  said  C.  return 
to  Ireland,  England  or  Scotland,"  the  annuity 
was  to  cease.  C,  who  resided  in  New  Zealand, 
took  a  passage  to  and  landed  in  England,  alleging 
that  he  was  on  his  way  to  Jersey.  The  facts 
proved  were  consistent  with  his  statement,  and 
it  was  in  evidence  that  the  usual  way  of  travell- 
ing to  Jersey  from  New  Zealand  was  through 
England.  Shortly  after  landing  in  England  he 
committed  murder  and  was  convicted  in 
England,  but  was  found  to  be  insane,  and  was 
detained  in  a  criminal  lunatic  asylum  :■ — Held, 
that  C.  had  forfeited  the  annuity.  In  re 
Crumpe,  Deceased  ;   Orpen  v.  Moriarty 

Barton,  J.,  [1912]  1  I.  R.  485 

4. Bequest  to  legatee  on  condition  of 

entering  on  a  "  calling  " — Teacher  in  Jesuit 
college — Teaching  carried  on  under  control  of  the 
society — 10  Geo.  IV.,  c.  7,  ss.  28,  34.]     A  testator 
by  his  will  directed  his  trustees  to  hold  his 
residuary  estate  in  trust  for  his  son  J.  until  he 
should  attain  the  age  of  25,  and  provided  that 
in  case  he  should  live  to  attain  that  age,  and 
should  before  then  have  attained  a  university 
degree,  or  should  have  become  duly  qualified 
to  practice  as  a  barrister,  or  solicitor,  or  doctor, 
&c.,  or  should   have  obtained  a  commission  in 
the  army  or  navy,  "  or  entered  into  any  other 
profession,  trade,  or  calling  with  the  approba- 
tion of  my  trustees,"  then  the  residuary  estate 
should  be  held  in  trust  for  him  for  the  remainder 
of  his  life.     There  was  a  gift  over  in  the  event 
of  J.  dying  before  attaining  the  age  of  25,  or 
in  the  event  of  his  attaining  that  age  "  without 
having  obtained  such  degree,  or  qualification, 
or  employment  as  aforesaid."    J.  attained  the 
age  of  25.     He  had  become  a  member  of  the 
Order  of  Jesuits,  and  was  engaged  in  study," 
preparing  for  the  priesthood.     As  a  Jesuit  he 
became  a  prefect  of  Stoneyhurst  College ;   and 
under  the  control  and  direction    of  the  Order 
took  part  in  the  teaching  and  management  of 
pupils    in    the    college.     In    return    for    such 
services  he  was  supported  free  of  all  charge.  The 
trustees   of  the   will  approved   of  the  course 
adopted  by  J.     He  never  obtained  a  university 
degree  : — Held,  that  j.  having  become  a  teacher 
in  a  Jesuit  college  had  enteredon  a  "  calling" 
within  the  words  of  the  will,  and  was  entitled 
to  the  legacy.     Galwey  v.  Harden 

M.  R.,  [1899]  1 1.  R.  508 

5. Contingent  legacy  to  two  in  common, 

should  they  "  outlive  "  another— OodiciZ  modify- 
ing residuary  gift — Distributive  construction— 
Costs— General  Or.  LV.,  r.  5.]  A  testator  by 
his  will  gave  a  legacy  upon  trust  for  8.  for  lifo, 
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and  subject  thereto,  declared,  that  the  same 
should  form  part  of  his  residuary  estate.  By  a 
codicil  he  altered  the  foregoing  bequest  as 
follows : — "  Should  the  daughter  of  my  niece 
.  .  .  outlive  8.,  I  leave  the  £400  I  have 
bequeathed  her  to  be  equally  divided  between 
them,  M.  and  C"  One  of  the  daughters  pre- 
deceased S. : — Held,  that  the  other  was  entitled 
to  a  moiety  of  the  fund.  Kennedy,  Deceased  ; 
Andrews  v.  Watson  V.-C,  33  1. 1.  T.  R.  68 

6. Devisee  directed  to  pay  legacy — Per- 

sonalliability — Order  for  payment — Or.  LV.,rr.  4, 
11 — Practice.]    A  testator  bequeathed  a  certain 
farm  with  the  stock  thereon  to  his  son.     There 
were  certain  conditions  attached  to  the  gift, 
and  amongst  them  the  following : — "  It  is  my 
will  that  the  said  Thomas  M'  Mahon,  my  son,  do 
pay  ofE  all  my  debts  and  burial  expenses.    It  is 
my  will  that  my  son,  the  said  Thomas  M '  Mahon, 
do  give  unto  my  daughter,  Catherine  M'  Mahon, 
the  sum  of  £350,  to  be  paid  to  her  in  three  in- 
stalments."   The  son  went  into  possession  of  the 
farm  under  the  will : — Held  (on  an  originating 
summons,  taken  out  by  Catherine  under  Or. 
LV.,  r.  4),  that  he  was  personally  liable  for  the 
payment  of   the   legacy  to   her.     Order  made 
directing  Thomas  M'  Mahon  to  pay  legacy  with- 
in three  months.     In  re  M'  Mahon,  Deceased  ; 
M' Mahon  v.  M' Mahon 
V.-C,  [1901]  1  I.  R.  489  ;  35  I.  L.  T.  R.  10  ; 
1  N.  I.  J.  R.  34 
7. Executory  ievise— Alteration  of  devo- 
lution of  estate  at  moment  of  devolution  only  ;  con- 
dition in  restraint  of  marriage.']  Atestator  left  his 
property  to  his  son  subject  to  the  condition  that, 
"  should  my  sou  marry  and  there  be  no  living 
chUdien  born  as  a  result,"  the  property  should 
go  over.    The  son  married,  in  1903,  and  up  to 
the  present  there   had   been  no   child   of  the 
marriage  : — Held,  that  the  condition  was  void — • 
first,  because  the  event  on  which  the  property 
would  go  over  was  an  event  which  could  only 
take   elect   at   the   moment   of   devolution — 
namely,  at  the  moment  of  the  death  of  the 
devisee  ;  secondly,  because  the  condition  was  in 
restraint  of  marriage.     M'  Connell  v.  Seattle 
M.  R.,  38  I.  h.  T.  R.  113  ;  4  N.  I.  J.  R.  123 
8.  Gilt     over — Provisions     as     to     dis- 
position of  proceeds  in  the  event  of  sale  talcing  place 
within  a  certain  time  —  Sale  held  subsequently.'] 
A  testator  devised  certain  lands  to  his  trustees, 
upon  trust,  to  receive  the  rents  and  profits 
thereof  during  the  life  of  his  wife,  and  thereout 
to  pay  to  her  a  certain  sum  in  lieu  of  jointure, 
and  after  her  decease,  or,  in  their  discretion, 
during  her  Ufetime,  to  sell  the  said  lands,  and  if 
such  sale  should  be  held  in  the  hfetime  of  his 
wife,  to  invest  so  much  of  the  proceeds  of  such 
sale  as  would  be  sufficient  to  produce  a  clear 
annual  income  of  £80,  and  pay  the  same  to  his 
wife  for  her  life,  and  apply  the  residue  in  pay- 
ment of  certain  legacies  and  from  and  after  the 
decease  of  his  wife  to  apply  the  principal  sum 
so  invested  in  payment  of  certain  other  legacies, 
and  pay  the  residue  to  certain  of  his  sons,  share 
and  share  alike,    Ths  wife  survived  the  testator. 
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The  lands  were  not  sold  during  her  lifetime : — 
Held,  that  the  testator  had  indicated  with 
sufficient  clearness  how  the  property  was  to  be 
dealt  with  in  the  events  which  had  happened, 
and  accordingly,  that  the  gifts  over  did  not  fail 
although  the  lands  were  not  sold  during  the  Ufe- 
time of  the  testator's  wife.  Re  the  Estate  of 
Edmund  Eyre  Coote  and  Rev.  Thomas  Rudd, 
Trustees  for  Sale  under  the  Will  of  Nicholas  Gray, 
Deceased,  Owners  and  Petitioners 

Ross,  J.,  38  I.  L.  T.  R.  194 
9. Invalid  condition  attached.]  A  tes- 
tator devised  and  bequeathed  his  dweUinghouse 
and  the  furniture  therein  to  his  daughter  for 
so  long  as  she  should  choose  to  occupy  personally 
the  house  and  furniture,  and  on  her  ceasing  to 
do  so,  the  house  and  furniture  were  to  sink  into 
the  residuary  estate.  The  daughter  ceased  to 
reside  in  the  house,  and  the  trustees  sold  the 
house  and  furniture.  On  a  summons  to  ascer- 
tain what  interest,  if  any,  the  daughter  took  in 
the  proceeds  of  the  sale : — Held,  that  the 
daughter  was  a  tenant-for-lite,  and  was  entitled 
to  the  interest  of  the  proceeds  for  life.  Martin, 
V.  M'Afee  V.-C,  2  N.  I.  J.  R.  27 

10. Marriage — Condition  in  restraint  of — 

Gift  over  in  the  event  of  u,  daughter  marrying 
beneath  her.]  A  gift  over  of  real  estate  in  the 
event  of  the  devisee  marrying  a  man  "  beneath 
her  in  life,  that  is  to  say,  below  her  in  social 
position,"  is  good.  Evidence  having  been  taken 
as  to  the  social  position  of  the  devisee  and  her 
husband  at  the  time  of  the  marriage,  it  was  held 
that  the  gift  over  took  effect.  In  re  Greene, 
Deceased  ;  Greene  v.  Kirkwood 

M.  R.,  App.,  [1895]  1 1.  R.  130. 142 

11. Marriage  with  consent  of  testatrix — 

Legacy  charged  on  real  estate — Time  for  raising 
charge]  A  legacy  charged  on  the  real  estate 
of  a  testatrix,  conditional  on  the  marriage  of  the 
legatee  with  the  sanction  of  the  testatrix,  does 
not  fail  because  the  performance  of  the  con- 
dition has  become  impossible  by  reason  of  the 
death  of  the  testatrix  before  the  marriage  of 
the  legatee :  the  condition  being  applicable 
only  in  the  event  of  marriage  in  the  hfetime  of 
the  testatrix.  A  testatrix  by  her  will  made 
in  1867,  pursuant  to  a  power,  gave  to  her  sister 
a  life  annuity  or  rentcharge  of  £75,  to  be  in- 
creased to  £100  in  the  event  (which  happened) 
of  her  sister  surviving  her  mother,  to  whom  she 
had  given  a  life  annuity  of  £75,  and  if  her  sister 
should  marry  with  her  sanction  and  approval, 
the  testatrix  charged  all  her  estates  with  the 
sum  of  £2,000  for  the  child  or  children  of  such 
marriage,  in  such  shares  as  her  sister  should  by 
deed  or  will  appoint,  to  be  raised  off  her  estates 
for  the  said  child  or  children  on  their  attaining 
age,  and  not  to  bear  interest  during  the  lives 
of  her  mother  or  sister,  or  the  survivors  of  them 
but  to  bear  interest  at  five  per  cent,  immediately 
on  the  death  of  her  mother  or  sister,  it  being  her 
intent  that  the  said  charge  should  not  bea< 
interest  while  the  said  annuities  devised  by  het 
should  be  in  force.  The  testatrix  then  gave  all 
her  freehold  and  personal  property  to  her  hus- 
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band,  and  appointed  hi"'  sole  executor  and 
residuary  legatee.  The  testatrix  died  in  1870, 
and  her  husband  entered  into  possession  of 
her  real  and  personal  estate.  The  sister  of  the 
testator  married  A.  in  1872.  There  were 
several  children  of  the  marriage.  The  mother 
of  the  testatrix  died  in  1883.  In  1895  the  sister 
of  the  testatrix  appointed  by  deed  the  said 
sum  of  £2,000  to  her  eldest  daughter  B.,  who 
had  attained  age.  B.  thereupon  brought  an 
action  against  the  husband  of  the  testatrix  to 
have  it  declared  that  the  sum  of  £2,000  was  well 
charged  on  the  real  and  personal  estate  of  the 
testatrix,  and  to  enforce  payment  thereof  by 
sale  or  by  a  receiver.  Evidence  was  given  at  the 
trial  that  the  sister  of  the  testatrix  had  become 
engaged  to  be  married  to  A.  during  the  lifetime 
of  the  testatrix,  and  that  the  testatrix  had 
approved  of  the  engagement: — Held  (1)  that, 
on  the  construction  of  the  will,  and  in  the  event 
which  happened,  the  sanction  and  approval  of 
the  testatrix  was  not  necessary ;  (2)  that  even 
if  such  sanction  and  approval  was  necessary,  it 
had  been  given  by  the  testatrix ;  (3)  that  the 
sum  of  £2,000,  though  well  charged  on  the  real 
and  personal  estate  of  the  testatrix,  was  not 
raisable  until  after  the  death  of  the  surviving 
annuitant.     Curran  v.  Corbet 

M.  R.,  [1897]  1 1.  B.  343 

12. Marriage   with   Roman   Catholic — 

Condition  subsequent — Effect  of.]  Where  a 
vendor  enters  into  an  agreement  for  the  sale  of 
lands  his  title  to  which  is  defeasible  on  a  condi- 
tion subsequent  in  a  will  that  the  lands  are  to 
go  over  to  another  person  should  the  vendor 
marry  a  Roman  Catholic  : — Held,  that  the  condi- 
tion was  good,  and  that,  a,lthough  he  was 
married  to  a  Protestant,  who  is  still  alive,  the 
condition  still  existed.  Be  BurchilVs  Contract 
M.  R..  46  I.  L.  T.  R.  35 

13. Marriage — ^Restraint  ol — Contingent 

gift — Iniermediate  income.]  A  testator  be- 
queathed a  farm  to  his  wife  for  hfe,  and  upon 
her  death  to  his  nephew  W.,  provided  he  married 
M.  F.,  but  not  otherwise,  and  appointed  his  wife 
residuary  legatee.  After  the  death  of  the  widow 
M.  F.  refused  to  marry  W.  The  personal  re- 
presentative of  the  widow  claimed  the  farm 
under  the  residuary  gift  in  the  will : — Held, 
(1)  that  marriage  with  M.  F.  was  a  condition 
precedent  to  W.  taking  the  farm  ;  (2)  that  W. 
upon  performing  the  condition  was  entitled  to 
the  farm  as  from  the  death  of  the  widow,  and 
that  it  did  not  fall  into  the  residue  meanwhile, 
but  that  the  rents  and  profits  should  be  accumu- 
lated from  her  death  until  the  condition  was 
performed,  or  performance  became  impossible 
by  the  death  of  one  of  the  parties.  Kiereey  v. 
Flahavan  M.  R.,  [1905]  1 1.  R.  45 

14. Marriage — Restraint    ot— Condition 

subsequent.]  A  testator  bequeathed  a  house  held 
for  a  chattel  term  and  the  furniture  and  contents 
thereof  to  his  sister  and  her  unmarried  daughters 
during  her  life,  and  after  her  death  he  bequeathed 
"  said  house  and  furniture  equally  to  my  said 
nieces,  but  I  direct  that  if  any  of  my  said  nieces 
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shall  marry  she  shall  thereupon  forfeit  her  share 
and  interest  in  this  bequest,  and  the  said  house 
and  its  contents  shaU  go  to  such  of  my  nieces  as 
shall  remain  unmarried  in  equal  shares  or  to  the 
unmarried  nieces  absolutely."  The  testator 
died  in  1903,  leaving  his  sister  and  her  three 
unmarried  daughters  surviving  him.  One 
daughter  married  in  1905,  and  a  second  died  a 
spinster  in  1915.  The  sister  died  in  1916.  The 
third  daughter  survived  her  mother,  and  was 
unmarried : — Held,  that  the  intention  of  the 
testator  was  to  limit  the  property  until  marriage, 
and  not  to  impose  a  condition  in  restraint  of 
marriage,  and,  accordingly,  that  in  the  events 
that  had  happened,  the  surviving  unmarried 
daughter  was  absolutely  entitled  to  the  property. 
Elliott,  Deceased  ;  Montgomery  v.  Potterton 

Barton,  J.,  [1918]  1  I.  B.  41 

15. Naturalisation — Conditions  as   to — 

Impossible  condition — Condition  siibsequent — 
Disentailing  assurance — Effect  of,  on  subsequent 
limitations.]  A  testator  devised  his  real  estate 
to  A.  (a  German  subject)  and  the  heirs  of  his 
body,  on  the  express  condition  that  he  should 
within  two  years  from  the  date  of  testator's 
death  become  a  British  subject,  and  take  upon 
himself  the  testator's  name,  and  should  not 
afterwards  divest  himself  of  his  status  as  a 
British  subject,  or  of  such  name  ;  the  testator 
further  provided  that  if  A.  refused  or  neglected 
to  comply  with  the  said  conditions,  his  said  real 
estate  should  go  (subject  to  and  upon  the  same 
conditions)  to  A.'s  sister  (who  was  also  a  German 
subject)  and  the  heirs  of  her  body,  with  similar 
remainders  over.  On  the  testator's  death  A. 
executed  a  disentailing  assurance  of  the  lands  : — 
Held  (1)  that  notwithstanding  the  provisions  of 
the  Naturalisation  Act,  1870,  requiring  five 
years'  residence  as  a  condition  of  naturalisation 
the  condition  as  to  naturalisation  was  not 
an  impossible  condition,  as  it  was  not 
impossible  to  obtain  a  private  Naturalisation 
Act  within  two  years  from  the  date  of  testator's 
death  ;  but  (2)  that  the  conditions  as  to  naturali- 
sation and  taking  testator's  name  were  conditions 
subsequent;  and  that  the  effect  of  the  disentail- 
ing assurance  executed  by  A.  was  to  defeat 
subsequent  estates  which  would  have  otherwise 
taken  effect  after  the  determination  of,  or  in 
defeasance  of,  the  estate  tail  devised  to  A.  ;  and 
(3)  that  A.  was,  accordingly,  entitled  to  an  estate 
in  fee-simple  in  the  lands  freed  from  the  condi- 
tions. In  re  Knox.  Deceased  ;  Von  Schejfler  v. 
Shuldham  Barton,  J.,  [1912]  1  I.  R.  288 

16. Precedent   or   subsequent  —  Will — 

Construction.]  A  testator  left  the  residue  of  his 
property,  real  and  personal,  to  his  only  son, 
provided  he  should  claim  same  within  three 
years  from  the  testator's  death ;  and  in  the  case 
the  son  should  have  died  in  his  lifetime,  or 
without  claiming  said  bequest  within  three 
years,  it  should  lapse  ;  and  in  the  event  of  the 
bequest  lapsing,  or  not  being  claimed  within  the 
said  period,  testator  left  the  residue  to  his 
brother,  who  should  also  be  entitled  to  the  rents 
and  profits  of  same  during  the  three  years,  or 
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such  lesser  period  as  should  elapse  before  the 
son  should  claim.  The  son  was  abroad  at  the 
time  of  his  father's  death,  and  did  not  become 
aware  thereof  or  of  the  terms  of  the  will  until 
after  the  expiration  of  the  three  years.  He 
contended  that  the  condition  was  a  condition 
subsequent,  and  that  he,  being  heir-at-law,  did 
not  forfeit  the  real  estate  by  the  non-performance 
through  ignorance,  of  the  condition: — Huld, 
that  the  condition  was  a  condition  precedent, 
and  that,  accordingly,  the  gift  over  took  effect. 
Horrigan  v.  Horrigan 

V.-C,  App.,  [19041  1  I.  R.  29,  271 

17. Repugnancy — Devise    of  fee-simple 

property  with  conditions  attached — Breach  of  con- 
ditions by  devisees — Ejectment  on  the  title  by 
fxecutors,]  A  testator  devised  freehold  pro- 
perty to  his  son,  subject  to  certain  bequests 
and  conditions  as  to  wasting  or  deteriorating 
same : — Held,  that  these  conditions  were  void 
for  repugnancy.      Loughrey  v.  O'Connor 

Ex.,  29  I.  L.  T.  R.  102 

18. Repugnancy — Alienation — Restraint 

on  anticipation.']  Where  by  his  will  a  testator 
bequeathed  a  certain  leasehold  house  to  his 
wife  for  life,  and  after  her  death"  to  my  beloved 
daughter,  Florence  HarUng,  alias  Dillon,  for  her 
sole  use  and  benefit,  subject  to  one  condition — 
that  she  shall  not  mortgage  or  dispose  of  same 
by  sale  or  otherwise,  and  in  the  event  of  my  said 
daughter  proceeding  to  mortgage  or  sell  said 
house,  that  all  my  interest  in  same  shall  vest  at 
once  in  fa  trustee]  in  trust  for  my  said  daughter 
and  her  issue."  After  the  death  of  the  testator's 
widow  his  daughter  entered  into  a  contract 
to  sell  the  said  house : — Held,  that  the  condition 
against  aUenation  amounted  to  a  restraint  upon 
anticipation  during  the  daughter's  coverture ; 
and  that  upon  her  attempt  to  sell  the  house  the 
gift  over  became  operative  ;  and  that,  thereupon, 
she  took  an  equitable  life  estate  in  the  premises 
with  remainder  to  her  issue.  In  re  Dillon, 
Deceased  ;  Lowe  v.  Harling 

Barton,  J.,  Ch.  Div.,  50  I.  L.  T.  R.  144 

19.  Secret  trust — Document  found  with 

will — Beneficial  gift  or  trust — Husband  and  wife — 
Advancement — Presumption — Rebutting   evidence 
— Estoppel.'}    A  testator  bequeathed  all  his  real 
and  personal  estate  "  for  the  use  of  my  wife  M., 
her  heirs,  executors    or  administrators  respec- 
tively upon  trust  that  she  my  wife  M.    .     .     . 
shall  thereout  in  the  first  place  pay  my  funeral 
expenses  and  debts  (if  any),  and  in  the  next 
place  my  testamentary  expenses  and  debts,  and 
in  the  next  place  do  all  things  I  have  requested 
of  her  at  my  decease.     I  appoint  my  wife  M. 
to  be  one  of  my  executors  or  executrix  and 
administrator  of  this  my  will."    Then  followed 
a  proper  attestation  clause.      And  the  testator 
appointed  C.  "  as  one  of  my  executors."     Pro- 
hate  was  granted  to  the  widow  M..  the  other 
executor  having  renounced.     There  was  no  real 
estate.    At  the  date  of  testator's  death  £600 
bonds  (valued  at  £667)  were  standing  in  the 
names  of  the  testator  and  his  wife,  representing 
stock  mainly  purchased  by  the  testator  out  of 
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his  own  money,  and  were  stated  in  an  affidavit 
made  by  her  as  executrix  for  purposes  of  probate 
to  be  part  of  the  assets  of  her  deceased  husband, 
the  net  value  of  which  was  £991 .  In  a  documerit 
found  with  the  will  after  the  death  of  the 
testator  these  £600  bonds  were  mentioned  by 
testator  as  his  property,  and  the  document 
stated  that  it  was  drawn  up  in  the  presence  of 
his  wife  M.,  she  agreeing  to  pay  the  sums 
mentioned  in  it  to  certain  named  persons  and  the 
treasurers  of  certain  charitable  organisations. 
These  gifts  would  have  exhausted  the  assets. 
This  document  was  signed  by  testator.  It  was 
signed  by  M.  without  knowing  the  contents 
thereof,  though  at  the  time  she  knew  it  had 
something  to  do  with  the  disposition  of  testator's 
property.  Testator  at  the  time  of  signing  told 
M.  to  pay  four  sums  of  money  to  four  persons 
(whose  names  and  the  sums  directed  to  be  paid 
to  each,  respectively,  were  mentioned  in  the 
document  of  1899),  and  she  agreed  to  do  so. 
These  sums  amounted  in  all  to  £120.  No  other 
request  as  to  disposition  of  the  property  was 
made  to  M.  The  document  was  signed  by  C  as 
witness : — Held  ( 1 )  that  under  the  circumstances 
of  the  case  the  £600  bonds  belonged  to  the  widow 
M.  by  survivorship,  the  presumption  of  advance- 
ment not  having  been  rebutted  ;  (2)  that  under 
the  provisioijs  of  the  will  M.  took  a  beneficial 
interest  in  all  the  personal  estate  of  the  testator, 
subject  to  the  payment  of  debts,  &c.,  and 
subject  to  a  secret  trust  for  the  payment  of  the 
four  sums  she  agreed  to  pay  when  so  requested 
by  the  testator.     Morrison  v.  M'Ferran 

M.  R.,  [1901]  1  I.  R.  360  ;  35  I.  L.  T.  R.  81  ; 
1  N.  I.  J.  R.  135 
20.  —  Whether  precedent  or  subsequent — 
Oift  of  chattels  subject  to  marriage  with  consent — 
Executor,  assent.]  A  testator,  by  his  will,  be- 
queathed his  farm  and  "  all  stock  and  chattels 
thereon "  to  his  son  Michael,  "  provided  he 
marries  with  the  consent  of  my  executors  here- 
inafter named,  and  gets  a  substantial  fortune 
with  his  wife,  not  less  than  £250  "  ;  and  directed 
that,  "  in  the  event  of  his  marrying  without 
such  consent,"  Michael  should  get  one  shilling, 
and  that  the  farm,  stock,  and  chattels  should 
go  to  the  testator's  other  son  Patrick.  The 
testator  bequeathed  to  his  wife  an  annuity  of 
£10  for  life  charged  on  "  the  said  farm  and 
stock ; "  and  to  his  daughters  Alice  and 
Johanna  £100  each,  and  to  his  daughter  Mary 
*•="  "  said  legacies  to  be  paid  to  each  of  my  said 


£50, 


daughters  on  the  marriage  of  Michael  and  out 
of  the  fortune  he  receives  with  his  wife,  or  upon 
the  marriage  of  each  of  my  said  daughters  with 
the  consent  of  my  executors."  The  testator 
appointed  his  son  Patrick,  and  another,  execu- 
tors. The  testator  died  in  1893.  Michael  con- 
tinued to  live  on  the  farm  and  work  it ;  he  never 
bought  stock,  but  sold  stock,  and  paid  the  rent. 
Patrick  lived  at  some  distance.  He  stated  in 
evidence  that  he  used  to  go  from  time  to  time 
and  look  after  the  farm,  and  see  that  the  rent 
was  paid  ;  that  he  took  no  interest  while  his 
mother  lived,  and  that  she  died  about  1895. 
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WILL— CONDITION— coTOWmtcd. 
In  December,  1897,  Patrick  obtained  probate 
of  the  testator's  will,  leave  being  reserved  to 
his  co-executor  to  prove.     In  1898  a  judgment 
for  >  £65   damages   for   breach   of   promise    of 
marriage  was  obtained  against  Michael,   and 
in  obedience  to  a  writ  of  fi.  fa.  thereunder  the 
sheriff  seized  four  cows,  admittedly  some  of 
seven  cattle  which  were  on  the  farm  when  the 
testator  died,  and  sold  them  by  auction  for 
£31  5s.    Patrick  was  present  at  the  auction,  and 
made  no  objection ;  but  next  day  objected,  on 
the  ground  that  they  were  his  property.     On 
interpleader    issue,    tried    before    Gibson,    J., 
without  a  jury,  his  Lordship  held,  as  a  matter 
of  fact,  that  assent  should  be  presumed  from 
the  acts  and  conduct  of  the  parties,  and  re- 
ported that  he  regarded  the  claimant's  evidence 
with  distrust ;   and,  being  of  opinion  that  the 
condition  was  a  subsequent  one,  gave  judgment 
for     the     execution     creditor : — Held,  by  the 
Queen's  Bench  Division  (Sir  P.  O'Brien,  L.C.  J., 
and  Andrews,  J. ;  diss.  O'Brien,  J.),  that  the 
condition  was  a  condition  precedent,  and  that 
no  interest  in  the  cattle  seized  vested  in  Michael 
until  marriage  in  accordance  with  the  terms  of 
the  will,  and  that  the  money  should  be  retained 
in  Court  until  further  order  to  allow  of  ad- 
ministration proceedings  being  taken  and  the 
rights  of  all  parties  protected  :  and  held,  further, 
even  assuming  that  the  condition  was  a  con- 
dition  subsequent,   and   that   Michael   had   » 
seizable  interest  in  the  cattle,   the   execution 
creditor  could  not  be  held  to  be  entitled  to  the 
entire   of  the  proceeds  of  the   sale,   but  only 
entitled  to   be  put  in  the  same  position  as 
Michael,  and  that  therefore,  even  so,  the  money 
should  be  still  retained  in  Court  in  order  that  it 
might  be  ascertained  whether,  in  the  course  of 
time,  it  would  cease  to  be  Michael's  property. 
On  appeal  to  the  Court  of  Appeal,  held  (afGiming 
the  judgment  of  the  Divisional  Court),  that  the 
condition  was  a  condition  prececent,  but    that 
the  money  should  be  paid  out  of  Court  to 
Patrick,  the  executor.     Fitzgerald  v.  Byan 

Q.  B.,  App.,  [1899]  2  I.  R.  637,  661 

21. "Wishing  to  return  and  settle  in 

native  country  "—Condition  becoming  illusory — 
Dispensing  with  performance — Discretion  of  execu- 
tors— Executors  dead — Trust  carried  out  by 
Court — Equality  equity.]  A  testator  by  will  left 
two  farms  to  his  son  M.,  and  by  a  codicil  he 
provided  that  in  the  case  of  his  son  .B.,  who  was 
then  in  New  Zealand,  wishing  to  return  and  to 
settle  in  his  native  country,  one  of  the  farms 
should  be  given  to  him  by  the  testator's  execu- 
tors at  such  time  and  coupled  with  such  con- 
ditions as  they  might  deem  expedient.  The 
farms  were  sold  in  a  suit,  under  an  order  which 
reserved  the  question  of  the  rights  of  the  parties 
in  respect  of  the  proceeds,  and  reaUsed  £1,100 
and  £400,  respectively.  The  executors  were 
dead.  B.  had  never  returned,  and  was  still  in 
New  Zealand  : — Held,  that  the  proceeds  of  the 
two  farms  should  be  divided  into  two  equal 
parts,  and  that  B.  was  entitled  to  be  paid  one 
moiety  without  returning  to  this  country. 
Croskery  v.  Bitchie  V.-C,  [1901]  1  I.  R.  437 


WILL— CONDITION— CO  ?i 

Gift  over,  subject  to  money  payment 

[1899]  2  I.  R.  344 
See  Limitations,  Statute  of— Realty.    16. 

Settlement  on  testator's  daughter 

[1895]  1 1.  R.  346 
See  Will — Republication.    1. 

WILL— CONFIRMATION. 

Sufficient  intention  shown — Will — First  codicil 
— Secondand  thirdcodicils — Legacy — Alterationof 
amount— Legacy  on  condition  of  acting  as  trustee.] 
By  his  will,  dated  October  21st,  1899,  a  testator 
bequeathed  a  legacy  of   £10,000  to  plaintiff, 
provided  he  acted  as  trustee  of  his  will,  and  in 
default  of  his  so  acting,  this  legacy  was  to  fall 
into   his  residuary  estate.     By  codicil,  dated 
December    6th,  .1899,    testator    revoked    this 
legacy,  and  in  lieu  thereof  gave  plaintiff  £8,000, 
subject  to  the  same  condition  and  gift  over  as 
contained  in  the  will.     By  second  codicil  he 
confirmed  the  first,  and  by  third  codicil,  dated 
February  24th,  1904,  he  provided  as  follows  : — 
"  Whereas  by  my  will,  dated,  etc.,  I  bequeathed 
to  my  nephew,  Anthony  Browne"  (plaintiff), 
"  the  sum  of  £10,000,  provided  he  acted  as 
trustee  of  my  said  will,  now  I  absolutely  revoke 
said  bequest,  and  in  all  other  respects  I  hereby 
ratify  and  confirm  my  said  will."    Testator  died 
in  1904,  and  probate  was  granted  in  same  year  to 
two  of  the  trustees  and  executors  named  in  the 
will,  but  plaintiff  was  abroad  and  stated  that  he 
was  not  aware  of  testator's  death  till  1911,  when 
he  expressed  himself  ready  and  willing  to  act  as 
trustee  of  the  will,  and  came  back  to  Ireland 
and  called  for  a  transfer  of  the  trust  property  to 
himself  and  the  other  trustees.     There  had  been 
advances  of  money  made  by  testator  to  plaintiff 
onfoot  of  the  legacy  of  £8,000  inl900  andl901:— 
Held,  (1)  that  there  had  been  sufficient  compli- 
ance by  the  legatee  with  the  condition ;  (2)  that 
the  third  codicil  did  not  operate  as  a  revocation 
of  the  first  codicil,  and  that  plaintiff  was  entitled 
to  the  legacy  of  £8,000  given  to  him  by  the  first 
codicil  after  giving  credit  for  money  paid  to  him 
in  advance  in  respect  of  said  legacy.     Browne  v. 
Browne  Barton,  J.,  [1912]  1 1.  R.  272 

WILL— CONVERSION. 

1.  — —  Devise  of  fee-farm  rents — Subsequent 
agreement  to  fix  redemption  price — Contract  of 
sale — Option — Land  Purchase  Acts — Wills  Act.\ 
Testator  was  in  receipt  of  certain  fee-farm  rents, 
and  made  a  specific  devise  of  the  lands  out  of 
which  the  rents  were  payable.  Subsequent  to 
the  date  of  the  will  testator  entered  into  an 
agreement  with  the  grantee  of  the  fee-farm  who 
was  anxious  to  sell  to  his  occupying  tenants 
under  the  Land  Purchase  Acts.  By  the  agree- 
ment testator  consented  to  accept  a  fixed  price 
for  the  redemption  of  his  "  superior  interest " 
in  the  event  of  the  purchase  proceedings  being 
carried  out.  The  testator  died  soon  after  the 
date  of  the  agreement  and  before  any  formal 
proceedings  for  purchase  were  taken.;  An 
originating  application  was  subsequently  filed 
with  the  -Estates  Commissioners  and  the  estate 
declared  a  "  separate  estate,"  but  the  sale  is 
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still  pending : — Held,  that  the  consent  to  fix  the 
redemption  price  in  the  event  of  sale  did  not 
convert  testator's  interest  in  the  lands,  and  that, 
consequently,  the ,  i  specific  devise  was  not 
adeemed.  Be  Foley,  Deceased  ;  M' Car  thy  v. 
Anderson  Barton,  J.,  46  I.  L.  T.  R.  4,  96 

2. Fee-farm  rents — Agreement  to  re- 
deem.] By  his  will,  dated  November  4th,  1903, 
a  testator,  who  died  on  October  29th,  1905,  made 
a  devise  of  certain  lands,  out  of  which  he  was 
entitled  to  two  fee-farm  rents.  A  sale  by  the 
grantee  to  the  occupying  tenants  under  the 
Land  Purchase  Acts  was  contemplated,  and  on 
September  11th,  1905,  the  testator  and  grantee 
entered  into  a  consent  whereby  it  was  agreed 
that  the  two  head  rents  should  be  redeemed  for 
the  sum  of  £5,000.  The  originating  application 
for  the  sale  of  the  grantee's  interest  to  the 
occupying  tenants  was  not  made  until  October 
31st,  1905,  after  the  death  of  the  testator : — 
Held,  that  the  consent  was  not  an  agreement  to 
seU  a  superior  interest  in  lands,  but  only  a  condi- 
tional agreement  to  fix  the  price  to  be  paid  for 
redemption  in  the  event  of  a  sale  under  the 
Laud  Purchase  Acts,  and  that  accordingly  it 
did  not  effect  a  conversion.  M'Garihy  v. 
Anderson  App.,  46  I.  L.  T.  R.  96 

3. Reconversion— Trust  for  sale— Siec- 

tion  to  take  in  specie — Vesting  of  legacy — Costs.] 
Where  a  testator  devised  and  bequeathed  all 
his  property,  real  and  personal,  to  trustees, 
upon  trust  ''  at  their  discretion  at  any  time 
after  the  death  of  my  mother  or  during  her 
lifetime  with  her  consent "  to  sell  his  freehold 
and  leasehold  lands  at  Howth  and  pay  to  his 
mother  during  her  life  the  income  arising  from 
such  sale,  and  after  her  death  to  pay  certain 
legacies  out  of  the  purchase-money,  the  balance 
to  form  part  of  his  residuary  estate  ;  and  directed 
his  said  trustees  to  stand  possessed  of  his 
freehold  lands  in  Co.  Kilkenny  and  Co.  Mayo, 
and  aU  the  rest  and  residue  of  his  estate  at  their 
discretion  to  sell  same,  and  out  of  the  proceeds 
to  pay  his  debts  and  funeral  and  testamentary 
expenses,  and  then  to  set  aside  so  much  capital 
as  wpuld  be  sufficient  to  meet  certain  annual 
payments,  and  to  apply  the  balance  in  clearing 
off  certain  charges,  and  left  all  the  rest  and 
residue  of  his  property  to  his  sister,  H.  MacD., 
absolutely.  The  testator  died  in  1893.  In  1900 
H.  MacD.  executed  a  sub-lease  of  portion  of  the 
Howth  property  for  a  term  of  150  years  for 
building  purposes,  and  in  1908  presented  an 
originating  request  to  the  Land  Commission 
for  the  sale  of  the  said  lands  in  Co.  Mayo,  and 
therein  described  herself  as  "  absolute  owner  " 
thereof,  and  died  in  1909.  The  testator's 
mother  died  in  1911 : — Held,  that  the  real  estate 
of  the  testator  was  converted  into  personal  estate 
under  the  trusts  of  the  will,  but  that  H.  MacD. 
had  elected  to  take  same  in  its  unconverted  form 
as  real  estate,  and  that  thereof  reconversion  had 
taken  place.  Meek  v.  Devenish  (6  Ch.  D.  566) 
applied.  The  testator  having  made  a  bequest  to 
his  brother^  D.,  in  the  following  words : — "  If 
my  brother  D.  shall  be  married  at  the  time  of 
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our  mother's  death  I  give  to  him  [certain 
personal  chattels],  but  if  not  then  married  I  give 
him  £300  in  lieu  thereof."  D.  having  died  a 
bachelor  in  the  hfetime  of  his  mother : — Held, 
that  a  legacy  vested  at  the  death  of  the  testator, 
and  did  not  fail  by  the  death  of  the  legatee  in 
his  mother's  lifetime.  Costs  of  an  originating 
summons  directed  to  be  taxed  on  the  same  scale 
as  those  of  an  action.  Be  MacDougall's  Trusts  ; 
HartY.MacDougall  Barton,  J.,  45 1.  L.  T.  R.  261 

4.  Settlement  —  Devise.]  Marriage 

articles  included  a  policy  of  assurance,  and 
declared  the  trusts  upon  which  the  policy  was 
to  be  held  in  the  usual  manner.  The  ultimate 
trust,  which  took  effect,  was  for  the  husband,  his 
executors,  administrators,  and  assigns.  By  the 
same  articles,  the  mother  of  the  intended  wife 
covenanted  to  devise  one-eighth  of  her  lands 
which  were  held  in  fee-simple,  or  a  rentcharge, 
or  a  gross  sum  of  money  equivalent  thereto,  to 
the  trustees,  their  heirs,  executors,  administra- 
tors, and  assigns,  upon  trust  to  invest  and  re- 
invest the  same  if  they  should  so  think  fit,  aod 
to  hold  the  said  share  upon  the  same  trusts  as 
were  declared  of  the  policy,  or  such  of  them  as 
should  be  appUcable  thereto.  The  mother  sub- 
sequently devised  one-eighth  of  the  lands  to  her 
daughter,  and  directed  the  trustees  to  convey 
it.  This  was  not  done.  The  husband  survived 
the  wife : — Held,  that  there  was  no  conversion 
of  the  lands,  and  that  accordingly  they  passed 
to  the  heir-at-law  of  the  wife.  Owen  v.  Owen 
and  Schomberger  V.-C,  [1897]  1  I.  R.  580 

WILL— DEATH    COUPLED    WITH    CONTIN- 
GENCY. 

1. Conditional  gift  over.]     A.  by  his 

will  directed  the  interest  in  shares  to  be  paid 
to  his  widow  B.  to  support  herself  and  to  educate 
and  maintain  their  son  J.,  and  should  J.  die 
before  attaining  the  age  of  twenty-one  years, 
B.,  during  widowhood,  was  to  receive  half  the 
interest  on  the  shares,  the  balance  to  be  paid 
to  C,  and  on  the  death  or  marriage  of  B.,  the 
entire  interest  in  the  shares  to  pass  to  C.  J. 
survived  A.  and  died  intestate,  having  attained 
the  age  of  twenty-one,  and  leaving  B.,  his  sole 
next-of-kin,  him  surviving.  B.  subsequently 
died,  having  appointed  D.  and  E.  executors  of 
her  will : — Held,  that  the  gifts  of  the  shares  to 

C.  were  dependent  on  J.'s  dying  before  attaining 
the  age  of  twenty-one,  and  that  J.  having 
attained  that  age,  and  having  died  intestate, 
leaving  B.  his  sole  next-of-kin  him  surviving, 

D.  and  E.  as  executors  of  B.'s  will  were  entitled 
to  the  shares.  M'Oarrity,  Deceased ;  Ballance 
and  Benson  v.  P.  M'Garrity. 

Barton,  J.,  46  I.  L.  T.  R.  175 

2. Death    in    testator's    lifetime.]      A 

testator  by  will  gave  freehold  premises  to  a 
trustee  to  hold  same  in  trust  for  testator's  niece 
M.,  and  to  pay  her  any  profit  arising  from 
letting  same.  In  the  event  of  the  death  of  her 
said  niece,  in  trust  over  : — Held,  that  the  words 
"  in  the  event  of  the  death  "  referred  to  the 
contingency   of   the   death   of   the   niece,   M., 
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within  the  lifetime  of  the  testator,  and  that  M., 
having  survived  the  testator,  was  absolutely 
entitled  to  the  testator's  interest  in  the 
premises.     Le  Toler  v.  Lawless 

M.  R.,  39  I.  L.  T.  R.  22 

3. "Dieunmarried  and  without  issue" — 

Devise — Gift  over — Primary  meaning — Context.'] 
By  her  will  a  testatrix  devised  her  estate  and 
interest  in  certain  hereditaments  in  trust  for 
the  use  of  her  youngest  son  H.  and  his  heirs, 
and  (after  devising  other  property  in  trust  for 
her  four  youngest  daughters,  which,  on  the 
youngest  of  them  attaining  twenty-one,  was 
"  to  become  the  property  of  such  of  them  as 
shall  have  remained  unmarried  in  equal  pro- 
portions ")  she  provided  that  if  H.  should  "  die 
unmarried  and  without  issue "  the  heredita- 
ments devised  to  him  should  go  over  to  her 
sons  E.  and  M.  as  tenants  in  common,  "  the 
share  of  either  of  them  dying  unmarried  to  go 
and  become  the  estate  and  property  of  the  sur- 
vivor." H.  married,  but  his  wife  predeceased 
him.  He  had  no  children : — Held,  that  the 
words  "  die  unmarried  and  without  issue " 
following  the  gift  to  H.  must  be  read  in  their 
primary  signification  as  meaning  "  die  without 
ever  having  been  married  and  without  issue ;  " 
that,  consequently,  H.  became  indefeasibly  en- 
titled to  the  hereditaments,  and  the  gift  over 
in  favour  of  the  other  sons  did  not  take  efEeot. 
Boberts  v.  Bishop  of  Kilmore 

M.  R.,  [1902]  1 1.  R.  333 

4. Executory  gift — Ademption  of  legacy — 

Joint  tenancy — Severance  by  marriage.'}  A  testator 
having  bequeathed  his  farm  of  Greenan,  and 
his  premises  in  Dromore,  to  his  son  James, 
directed  that  the  rents  and  profits  of  the  latter 
should  be  appropriated  for  the  use  and  benefit 
of  his  three  daughters,  "  for  and  during  the 
time  they  remain  unmarried  and  no  longer," 
^and  then  to  become  the  property  of  his  said 
son  James.  He  then  left  his  daughters  £100 
each.  He  then  bequeathed  to  his  wife  the 
farm  of  Greenan  for  her  life  so  long  as  she  should 
remain  a,  widow,  and  at  the  death  of  his  wife 
to  his  son  .James,  and  continued  "  in  case  any 
of  my  said  sons  should  die  before  attaining  the 
age  of  21  years,  or  being  married  and  die 
without  leaving  lawful  issue,  then  and  in  such 
case  "  he  directed  the  property  willed  to  such 
son  should  be  equally  divided  between  his 
surviving  children.  The  testator  had  subse- 
quently to  the  date  of  the  will  given  A.,  one  of 
his  daughters,  £100  to  put  into  her  husband's 
business,  saying  nothing  as  to  the  will : — Held, 
(1)  the  gift  over  takes  effect  if  James,  who 
has  attained  the  age  of  21  years,  dies  unmarried, 
but  if  he  marries  the  gift  over  fails  to  take  effect 
whether  he  has  issue  or  not ;  (2)  the  presump- 
tion against  double  portions  applied  to  the 
legacy  of  £100  to  A.,  and  it  must  be  taken  to 
have  been  adeemed  ;  (3)  the  gift  of  the  rents 
and  profits  of  Dromore  to  his  three  daughters 
created  a  joint  tenancy  till  one  of  them  married, 
when  there  would  be  a  severance,  and  the  share 
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of  the  sister  so  marrying  would  go  over  to 
James.     Bentoul  v.  Fitzsimmons 

M.  R.,  34  I.  L.  T.  R.  194 

5.  Executory  gift  —  Construction  —  Die 

without  marrying  and  without  legal  issue — 
"  And  "  not  to  be  read  "  or."']  Bequest  to  A.  B., 
with  gift  over  in  case  A.  B.  should  die  "  without 
marrying  and  without  legal  issue."  A.  B. 
married  but  died  without  issue  : — Held,  that  the 
gift  over  did  not  take  effect.  Sheahan  v.  Lynch 
App.,  32  I.  L.  T.  R.  160 

6. Gift   over — Class  to  take.']      Where, 

after  a  gift  of  a  life  estate  in  the  residue  of  her 
property  to  four  cousins  of  the  testatrix,  a  will 
contained  the  following  words  : — "  And  upon  the 
death  of  any  of  my  said  cousins,  the  children  or 
child  of  any  such  cousin  so  dying  shall  take  his, 
her,  or  their  deceased  parent's  share  of  my  said 
residual  estate,  both  principal  and  income.  And 
in  case  any  of  my  said  cousins  shall  die  without 
leaving  any  children  or  child  surviving  her,  then 
the  executors,  administrators  or  assigns  of  any 
such  cousin  so  dying  without  leaving  any  children 
or  child  surviving  her  shall  take  her  said  share  of 
my  said  residual  estate."  One  of  the  said  cousins 
having  survived  the  testatrix  and  died  leaving 
issue : — Held,  that  the  word  "  surviving  "  could 
not  be  read  into  the  gift  so  as  to  exclude  from  a 
share  in  the  trust  funds  the  personal  representa-, 
tives  of  a  daughter  of  the  said  cousin  who  sur- 
vived the  testatrix  and  died  in  the  lifetime  of  her 
mother.  Secus,  as  to  the  personal  representa- 
tives of  another  daughter  who  predeceased  the 
testatrix.  Re  Lancaster's  Trusts  ;  Mitchell  v. 
Wellesley  Barton,  J.,  45  I.  L.  T.  R.  256 

7. Gift  over—"  Next  eldest  brother  " — 

Restriction  upon  alienation.']  B.,  by  his  will,  left 
all  his  property  to  his  wife  for  life,  and  after  her 
death  he  devised  to  each  of  six  of  his  sons  a 
specific  portion  of  his  landed  property,  and  to 
the  other  (his  third)  son  he  left  one  shilUng.  He 
charged  some  of  these  lands  so  devised  with 
portions  for  his  daughters,  and  he  directed  that 
if  any  of  his  sons  should  die  before  he  attained 
the  age  of  thirty,  the  portion  of  him  so  dying 
should  go  to  his"  next  eldest  brother,  and  so  on, 
respectively  "  ;  and  if  any  of  them  should  die 
without  issue  lawfully  begotten  after  attaining 
the  age  of  thirty  years,  then  his  share  should  go 
to  his  "  next  eldest  brother,"  and  so  on,  re- 
spectively." Proviso,  that  no  devisee  should  be 
at  liberty  to  sell  his  share  to  any  person  save 
one  of  his  brothers,  at  a  price  to  be  fixed  by 
arbitration.  The  testator  died  in  1867,  leaving 
him  surviving  his  widow  and  seven  sons,  all  of 
whom  attained  thirty.  G.  B.,  the  eldest  son, 
died  in  1900,  leaving  children  surviving.  Some 
of  the  other  sons  were  unmarried,  and  some  were 
married,  but  had  no  children.  The  widow  died 
in  1903.  On  an  originating  summons,  issued  for 
the  purpose  of  obtaining  the  determination  of 
the  Court  upon  the  construction  of  the  will : — 
In  the  King's  Bench  Division,  held,  by  Gibson, 
J.,  that  the  descending  scale  applied,  and  that, 
upon  the  death  of  a  devisee  without  issue,  the 
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brother  next  younger  in  age  to  the  deceased 
would  take.  Held,  hy  Boyd,  J.,  that  the  limita- 
tion over  was  void  for  uncertainty.  Held,  by 
Wright,  J.,  that  the  brother  immediately  senior 
to  the  deceased  would  take.  Fitzgerald  v. 
Fitzgerald  (12  Ir.  Ch.  R.  442)  and  Eastwood  v. 
Lockwood  (ii.  B.  3  Eq.  487)  considered.  Held, 
per  curiam,  that  the  restriction  on  alienation 
was  void.  Held,  by  the  Court  of  Appeal,  that 
by  "  next  eldest  brother"  was  meant  the  next 
younger,  and  not  the  next  elder.  The  Court  of 
Appeal  deohned  to  decide  any  other  question. 
Crofts  V.  Beamish 

K.  B.,  App.,  [1905]  2  I.  R.  349,  361 

8. Gift  over  on  the  happening  of  alter- 
native events—"  Or  "  read  "  and."]  A  testator 
gave  the  residue  of  his  property  to  his  three 
daughters,  their  executors,  administrators,  and 
assigns,  equally,  share  and  share  alike,  and  con- 
tinued :  In  the  event  of  the  death  of  any  of 
my  said  daughters  before  she  shall  attain  the 
age  of  21  years,  or  in  case  she  shall  die  un- 
married, or  without  leaving  issue  her  surviving, 
I  direct  that  the  shares  of  the  daughters  so 
dying,  either  original  or  accrued,  shall  go  to  the 
survivor  or  survivors  of  my  said  daughters, 
share  and  share  aUke  "  : — Held,  that  the  word 
"  or  "  could  not  be  read  "  and,"  and  conse- 
quently, although  the  daughters  had  all  attained 
the  age  of  21  years,  they  did  not  become  abso- 
lutely entitled  to  vested  interests  in  their 
shares,  but  the  gift  over  to  the  survivors  would 
take  efEect  in  the  event  of  any  of  them  dying 
unmarried  or  without  leaving  issue  her  surviving. 
Smith  v.  Byrne  M.  R.,  35  I.  L.  T.  R.  59 

9. In  ease  both  or  either  of  sons  die 

leaving  children  fatherless,  gift  to  such  children — 
No  prior  gift  to  sons — One  sum  or  two — Period  of 
contingency.']  A  testator  by  his  will  declared 
that  in  case  of  both  or  either  of  his  sons,  A.  or 
B.,  dying  leaving  their  children  fatherless,  he 
left  to  such  children  the  sum  of  £500  to  be 
divided  amongst  them,  share  and  share  alike. 
Both  A.  and  B.  survived  the  testator.  A.  died, 
leaving  children  surviving  him.  B.  was  aUve 
and  had  children : — Held,  that  the  gift  was  not 
limited  to  one  sum  of  £500,  and  that  the  con- 
tingency was  not  confined  to  death  in  the 
testator's  lifetime  ;  and,  accordingly,  that  the 
children  of  A.  living  at  his  death  were  entitled 
to  be  paid  £500,  and  that  the  children  of  B. 
(if  any)  living  at  his  death  would  be  entitled  to 
a  similar  sum.     Richardson's  Trusts 

V.-C,  App.,  [1896]  1  I.  R.  295,  301 

10. Survivor — Gilt  over — Context.']     By 

his  will  a  testator  gave  legacies  in  trust  for  his 
three  illegitimate  children— £400  for  T.,  £300  for 
iJ.,  and  £400  for  E.,  a  married  woman,  for 
her  separate  use.  The  will  then  provided 
as  follows : — "  And  in  case  of  the  decease  of 
any  or  either  of  them,  the  said  T.,  B.  and  E. 
withWt  issue,  or  leaving  issue  who  shall  not  live 
to  attain  his,  her,  or  their  age  of  twenty-one 
years,  I  order  and  direct  that  the  said  several 
and   respective  sum   and   sums   of  money   so 
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hereby  left  and  bequeathed  to  and  for  them, 
the  said  T.,  R.,  and  E.,  shall  go  and  be  equally 
divided  between  the  survivors  and  survivor  of 
them,  for  and  during  the  term  of  their  natural 
lives,  and  to  their  issue  after  their  respective 
deaths  who  shall  live  to  attain  the  age  of  twenty- 
one  years.  There  was  no  gift  over  in  the  event 
of  all  the  three  legatees  dying  without  issue. 
The  will  appointed  a  brother  of  the  testator 
(who  predeceased  him)  residuary  legatee.  R,, 
who  was  unmarried,  predeceased  the  testator. 
A  suit  was  brought  for  the  administration  of 
testator's  estate,  and  the  assets  were  lodged  in 
Court,  and  proved  insufficient  to  pay  the 
legacies  which  had  to  abate  rateably.  E.  died 
in  1865,  leaving  children,  all  of  whom  attained 
twenty-one.  T.  died  in  1900,  unmarried.  At 
the  date  of  T.'s  death  the  funds  in  Court  repre- 
sented a  moiety  of  the  legacy  of  £300  given  to 
R.,  with  a  bequest  over,  and  the  legacy  of  £400 
originally  bequeathed  to  T.,  with  a  gift  over. 
The  children  of  E.  applied  for  payment  out  of 
the  funds  in  Court : — Held,  on  the  construction 
of  the  will,  that  the  children  of  E.iook  no  interest 
in  the  funds  in  Court,  in  which  T.  had  a  life 
interest,  because  their  mother  did  not  survive 
him,  and  that  the  word  "  survivor  "  must  be 
read  in  its  ordinary  signification,  and  not  as 
meaning  "  other,"  with  the  result  that  there 
was  an  intestacy  as  regards  these  funds.  Garland 
V.Smyth  M.R.,  [1904]1 1.R.35,41 

11. Survivor — Period     of    contingency.] 

A  testator  gave  the  residue  of  his  property 
to  be  divided  between  his  four  sons  in  equal 
shares,  with  a  proviso  that  the  share  of  any 
son  dying  without  leaving  issue  him  surviving 
should  be  divided  between  such  of  his  other 
sons  as  should  be  then  living,  in  equal  shares, 
the  children  of  a  deceased  son  to  take  the  share 
to  which  their  father  would  have  been  entitled. 
All  his  sous  survived  the  testator,  two  having 
issue,  and  two  being  unmarried : — Held,  that 
the  share  of  each  son  was  defeasible  in  the  event 
of  his  dying  at  any  time  without  leaving  issue. 
Woodroofe  v.  Woodroofe 

M.  R.,  [1894]  1  I.  R.  299  ;  28  I.  L.  T.  304 

Death  without  heirs — Personal  property 

32  I   L  T   R  41 

See  Wm— Absolute  Gilt.    24.  '    * 

Surviving  children 

[1896]  2  I.  R.  459,  476 

-See  Will— Vesting.    12. 

WILL— ELECTION. 

1. Codicil,]    By    settlement    made    on 

the  marriage  of  'W.  I.  and  the  vendor,  and 
dated  January  13,  1846,  the  vendor  assigned 
to  trustees  certain  lands  in  County  Tyrone, 
which  were  then  in  her  possession  under  a 
Church  Lease,  dated  November  1,  1846,  upon 
trust,  to  permit  W.  I.  to  receive  the  rents  and 
profits  for  his  own  use  during  the  joint  hves  of 
W.  I.  and  the  vendor,  and  after  the  death  of 
either  to  convey  the  said  lands  to  and  for  the 
sole  use  and  benefit  of  the  survivor.    By  his  will 
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dated  January  23,  1846,  TT.  /.  devised  unto  his 
wife  "  all  the  estate  and  my  interest  in  the 
several  lands  and  premises  situate  in  the  County 
of  Tyrone,  held  under  the  See  of  Armagh,  the 
last  renewal  of  the  lease  of  which  lands  was 
made  to  my  wife  in  her  maiden  name  in  Decem- 
ber, 1845,  and  to  the  entire  of  which  lands  I  am 
now  beneficially  entitled,"  and  "  all  my  interest 
in  the  lands  of  Ranaghan,  in  the  said  County  of 
Tyrone."  A  codicil  to  said  will,  dated  May  11, 
1853,  provided  that"  my  property  in  the  County 
of  Tyrone,  Ireland,"  be  divided  share  and  share 
alike  between  testator's  children,  subject  to  a, 
life  estate  therein  for  his  wife,  provided  she 
should  remain  unmarried : — Held,  that  the 
wife's  lands  were  not  dealt  with  by  the  codicil, 
that,  consequently,  no  question  of  election  arose, 
and  that  she  was  absolutely  entitled.  Irwin's 
Estate  Wylie,  J.,  44  I.  L.  T.  R.  50 

2.  Intention  ol  testator — Devise  of  "  all 

mi)  estate  and  interest  in  the  lands  of  H." — 
Parol  evidence:]  A  testatrix  devised  all  her 
estate  and  interest  in  the  lands  of  H.  to  A., 
and  appointed  B.  residuary  legatee.  She  had 
no  power  to  dispose  of  the  lands  of  H.,  which 
were  settled  by  her  husband's  will  on  herself  for 
life,  with  remainder  to  B.  in  fee : — Held,  that 
the  testatrix  only  intended  to  dispose  of  her 
estate  and  interest,  if  any,  and  not  to  dispose 
of  property  which  was  not  her  own,  and  that 
therefore  no  case  of  election  arose.  Whitley  v. 
Whitley  (31  Beav.  173)  distinguished.  Parol 
evidence  of  the  intention  of  the  testatrix  not 
admissible.     Oalvin  v.  Devereux 

M.  R.,  [1903]  1 1.  R.  185 

3. Intention  of  testator — Recitals — Scope 

of  will — Applicability  of  limitations — Onvs  of 
proof.]  In  considering  a  question  of  election 
raised  by  the  will  of  a  testator  the  Court  must 
look  at  the  whole  scope  of  the  will,  with  a  view 
to  see  if  the  language  of  the  testator  can  be 
fairly  interpreted  as  disposing  of  an  interest 
which  he  himself  possesses.  The  question  is 
what  was  the  intention  of  the  testator  as 
gathered  from  the  whole  will,  seeing  the  language 
he  has  used  and  what  it  fairly  means.  Prim  i 
facie  the  Court  must  construe  the  words  of  dis- 
position as  applying  to  an  estate  which  the 
testator  had  power  to  dispose  of,  if  the  words 
will  fairly  apply  to  it ;  and  in  order  to  raise  a 
question  of  election  it  must  be  clearly  seen  that 
the  words  used  point  to  an  estate  which  is  not 
the  testator's  own,  but  that  of  another.  Lord 
RancUffe  v.  Parkyns  (6  Dow.  149)  discussed. 
Minchin  v.  Gabbett        M.  R.,  [1896]  1  I.  R.  1  ; 

30  I.  L.  T.  71 

WILL— ESTATE  IN  REALTY. 
1. Contingent  executory  devise  over — 

Devise  to  A.  in  fee-simple,  but,  in  the  event  of  A. 
having  no  "  heirs  or  issue,"  over  to  B.  upon  A.'s 
death^WilU  Act  (1  Vict.,  c.  26),  s.  29.]  A  will, 
made  in  1877,  contained  a  devise,  in  effect,  to 
A.  in  fee-simple,  but,  in  the  event  of  A.  having 
no  heir  or  issue,  over  to  B.,  a  nephew  of  A., 
upon  A.'s  death : — Held,  that  section  29  of  the 
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Wills  Act  did  not  apply ;  that  the  same  con- 
struction must  be  put  upon  the  devise  as  would 
be  put  upon  a  devise  to  A.  in  fee-simple,  but,  in 
the  event  of  his  having  no  heir  of  his  body,  or 
issue  at  his  death,  then  over  to  B.  in  fee,  and, 
accordingly,  that  A.  took  an  estate  in  fee- 
simple,  subject  to  a  contingent  executory  devise 
over  on  his  death.  In  re  John  Sallery  (11  Ir. 
Ch.  R.  236)  considered.  In  the  Matter  of  the 
Estate  of  Oeorge  Robert  Conboy 

Wylie,  J.,  [1916]  1 1.  R.  51;  50  I.  L.  T.  R.  50 

2. Devise   in   tail — Failure   ol   issue — 

Wills  Act  (7  Wm.  IV.  and  1  Vict,  c.  26),  s.  29— 
Failure  of  issue — Contrary  intention — Absolute 
interest  in  chattels  real.]  A  testator,  after  the 
Wills  Act,  and  describing  each  gift  as  of  "  all 
my  right,  title,  and  interest"  therein,  devised 
and  bequeathed  real  estate  to  bis  eldest  son,  J., 
and  to  his  heirs  lawfully  begotten.  He  also 
bequeathed  to  J.  chattels  real ;  and  declared 
that,  in  case  J.  should  die  without  issue  lawfully 
begotten,  the  lands  devised  and  bequeathed  to 
him  should  revert  to  testator's  second  son,  T., 
and  his  heirs  lawfully  begotten.  The  testator 
bequeathed  to  T.  chattels  real,  and  declared 
that,  in  case  T.  should  die  without  issue  lawfully 
begotten,  the  lands  bequeathed  to  him  were  to 
revert  to  J.  Testator  further  declared  that  in 
case  J.  or  T.  should  die  without  issue  lawfully 
begotten,  the  entire  of  the  said  lands  should  be 
the  property  of  the  .survivor  or  longest  Kver  of 
them,  and  that  in  case  both  should  die  without 
issue,  the  said  lands  should  revert  to  the  testa- 
tor's daughter,  B.,  and  her  heirs  lawfully 
begotten,  and  that  in  case  J.,  T.,  and  R.  should 
all  die  without  lawful  issue,  the  lands  devised 
and  bequeathed  to  J.  should  revert  to  the  second 
son  of  testator's  brother.  A.,  and  to  his  lawful 
heirs,  but  on  failure  of  such  issue,  then  to  the 
next  son  in  priority  of  age,  and  so  on  successively 
in  remainder,  and  the  lands  bequeathed  to  T. 
should  revert  to  testator's  brother,  B.'s  eldest 
son,  and  his  heirs  lawfully  begotten,  but  in 
failure  of  such  to  his  second  or  third  son  by 
priority  of  ages,  and  so  on  successively  in  re- 
mainder. And  the  testator  declared  it  to  be 
his  will  that  neither  J.  nor  T.  should  sell  or 
dispose  of  any  part  of  the  said  lands,  but  that 
same  would  remain  the  bona  fide  properties  of 
them  and  their  heirs  for  ever : — Held,  by  Ross,  J., 
and  by  the  Lord  Chancellor,  and  Cherry,  L.J., 
affirming  his  decision,  that  on  the  true  construc- 
tion of  the  will,  the  operation  of  section  29 
of  the  Wills  Act  was  excluded  ;  that  the  words 
"  die  without  issue  lawfully  begotten  "  meant 
indefinite  failure  of  issue ;  and  that,  conse- 
quently, under  the  terms  of  the  bequests  of  the 
chattels  real,  which  would  have  conferred  estates 
tail  in  real  estate,  J.  and  T.  took  absolute 
interests  in  the  chattels  real  respectively  be- 
queathed to  them.  Held,  by  Holmes,  L.J., 
that  the  29tl;i  section  of  the  Wills  Act  applied  to 
the  bequests  of  the  chattels  real,  and  that  J.  and 
T.  each  took  an  absolute  estate  in  the  chattels 
real  bequeathed  to  them,  with  an  executory 
bequest  to  his  brother  in  the  event  of  failure  of 
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issue  at  the  time  of  his  death,  and  with  a  further 
executory  bequest  of  all  the  chattels  real  to  M. 
in  the  event  of  failure  of  issue  of  both  J.  and  T. 
at  the  times  of  their  respective  deaths,  with  a 
final  executory  bequest  to  the  testator's  nephews 
in  the  event  of  failure  of  issue  of  B.  at  the  time 
of  her  death.     Weldon  v.  Weldon 

Boss,  J.,  App.,  [1911]  1  I.  B.  177,  184 

3. Devise  of  real  estate — Absolute  gift — 

Attempt  to  cut  down  to  life  estate — Limitation  over 
void.]  A  testator  made  a  bequest  in  the  follow- 
ing terms : — "  I  will  and  bequeath  to  my  son 
A.  C,  the  house,  lands,  domain,  and  premises 
of  G.  in  as  full  and  ample  a  manner  as  I  enjoyed 
the  same,  and  also  the  lands  of  K.  I  also 
bequeath  to  him  all  my  right,  title,  and  interest 
in  the  lands  and  premises  of  B. ;  all  said  house, 
land,  and  premises  I  bequeath  to  him  for  and 
during  his  natural  life  only,  and  after  his  death 
to  any  son  or  sons  lawfully  begotten  on  attaining 
the  age  of  twenty ^five  years  "  : — Held,  that  the 
gift  over  was  void  for  remoteness,  and  conse- 
quently that  the  whole  Umitation  failed ;  that 
the  absolute  gift  given  in  the  earher  part  of  the 
will  remained  unaffected,  and  accordingly,  that 
A.  C.  took  an  absolute  estate.  Be  the  Estate 
of  Herbert  Clarke 

Ross,  J.,  39  I.  L.  T.  R.  78  ;  4  N.  I.  J.  R.  1 

4, Devise,  whether  in  fee  or  for  life — 

Devise  of  portion  of  freehold  farm  to  A.  without 
words  of  limitation,  and  subject  to  a  rent — Devise 
of  whole  farm  to  B.  and  G.,  subject  to  tenancy 
bequeathed  to  A. — Wills  Act  (1  Vict,  c.  26), 
o.  28 — Contrary  intention.]  A  testator  by  his 
will,  executed  in  1908,  bequeathed  to  P.  G."  the 
field  (with  his  house  thereon)  containing  about 
11  Irish  acres,  subject  to  a  rent  of  £1  per  Irish 
acre  to  be  paid  to  my  nephews,  N.  M.  and 
J.  M."  The  field  formed  part  of  the  farm  of  M., 
which  was  held  by  the  testator  in  fee-simple, 
and  was  devised  to  N.  M.  and  J.  M.  in  these 
words : — "  I  leave,  devise,  and  bequeath  to  my 
two  nephews,  N.  M.  and  J.  M.,  my  house  and 
farm  at  M.  (subject  to  the  tenancy  hereinbefore 
bequeathed  to  P.  (?.)  "  : — Held,  that  the  descrip- 
tion in  the  will  of  P.  (r.'sinterestasa"  tenancy," 
coupled  with  the  fact  of  a  rent  payable  by  him 
to  N.  M.  and  J,  M.,  afforded  such  evidence  of 
a  contrary  intention  as  prevented  section  28 
of  the  Wills  Act  from  applying,  and  that  P.  G. 
took  only  an  estate  for  life  in  the  field.  In  re 
Gannon;  Spence  v.  Martin  M.  R.,  [1914]  1 1.  R.  86 
5,  —  Distributive  construction  —  Circum- 
stances indicating  intention  to  disinherit  the  heir — 
Construction  reddendo  singula  singulis.]  M.  by 
his  will  left  his  farm  of  F.,  held  in  fee-simple, 
to  his  wife  for  Ufe,  and  he  gave  to  her  also  an 
annuity  of  £100  a  year  for  Ufe.  He  also  gave 
an  annuity  of  £25  a  year  for  Hfe  to  H.,  his 
heiress-at-law,  and  of  £25  a  year  to  his  cousin, 
Margaret  M.,  for  her  life,  and  after  her  death 
to  her  niece  for  hfe.  He  also  gave  to  his  herd 
and  his  wife  a  house  and  garden  for  their  Uves. 
"  After  the  death  of  these  parties  named  in  my 
will,  and  if  my  wife  has  no  children  of  me,"  he 
bequeathed  all  his  fee-simple  property  in  C, 
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and  the  farm  of  F.,  to  the  Church  of  Ireland 
Representative  Body  for  the  benefit  of  three 
parishes,  "  they  to  pay  all  my  debts,  funeral, 
and  testamentary  expenses."  The  testator  left 
him  surviving  his  widow,  and  H.,  his  heir-at-law 
and  only  next-of-kin.  It  was  estimated  that 
there  would  be  a  surplus  of  £100  yearly  out  of 
the  fee-simple  property  in  C.  after  paying  the 
annuities : — Held,  that  the  words  "  after  the 
death  of  these  parties  named  in  my  wiU,  and  if 
my  wife  has  no  children  of  me,"  should  be  read 
distributively,  and  that  the  charitable  devisees 
took  an  immediate  interest  in  the  fee-simple 
lands  of  C.  to  the  extent  to  which  the  persons 
named  were  not  to  take  under  the  will.  Held 
also,  that  the  Representative  Church  Body  were 
devisees  in  trust,  and  that  their  statutory  in- 
capacity to  take  under  the  devise  did  not  defeat 
the  testator's  charitable  intention,  which  would 
be  carried  out  by  means  of  a  scheme.  In  re 
Motherwell ;  Keane  v.  Motherwell 
Barton,  J.,  [1910]  1 1.  R.  249;  44 1.  L.  T.  R.  148 

6. Equitable    joint    tenancy— Tenancy 

in  common^ — Power  of  sale— Settled  Land  Act.] 
Testator  devised  fee-simple  lands  to  his  wife 
"  for  her  use  and  lier  chUdren,"  and  gave  her 
power  to  sell : — Held,  that  the  widow  was 
trustee  for  herself  and  children  as  equitable  joint 
tenants.  Held  also,  that  on  the  sale  of  the  land, 
and  after  the  death  of , the  widow,  the  children 
took  the  proceeds  equally  as  tenants  in  common. 
Held  also,  that  the  widow  had  power  of  sale  as 
tenant-for-lite  under  the  Settled  .Land  Act. 
Quinn  v.  Grugan    Baiton,  J.,  44  I.  L.  T.  R.  109 

7. Estate  for  life  or  in  fee.]    A  testator 

seised  of  lands  in  fee  and  quasi  fee,  by  his  will, 
devised  "  all  his  property,  lands,  tenements  and 
premises,"  at  and  about  the  two  denominations, 
and  his  plate,  library,  pictures,  and  furniture 
to  A.  He  directed  an  annuity  to  be  paid  to  his 
wife  "  out  of  the  rents,  issues,  dividends,  interest 
and  profits  of  my  said  estates.''  By  a  codicil  the 
testator  directed  that,  "  if  it  should  happen  that 
my  son  A.  die  uithout  heirs  of  Ms  body  lawfully 
begotten  or  to  be  begotten,  in  that  case,  and  in 
default  of  such  heirs,"  then  his  lands  of  both 
denominations,  charged  with  the  annuity  to  his 
wife,  and  with  any  reasonable  provision  A. 
should  make  for  his  wife,  should,  at  A.'a  death, 
descend  to  his  grandson  D.,  who  was  to  take  the 
testator's  name  in  addition  to  his  own.  The 
codicil  also  declared  that,  in  case  of  A.'s  death 
without  heirs  of  his  body  lawfully  begotten  or  to 
be  begotten,  in  that  case,  and  in  default  of  such 
heirs,  the  testator  gave  the  sum  of  £6,000  to  his 
daughter  M.  A.  entered  into  possession  on  the 
testator's  death,  executed  disentailing  deeds  of 
both  denominations,  and  died  without  ever 
having  had  issue  : — Held,  that  under  the  above 
devise,  A.  took  either  an  estate  for  life,  or  in  fee, 
in  both  denominations,  with  an  executory 
devise  over  to  D.  in  fee.  Coltsman  v.  Coltsman 
(15  Ir.  C.  L.  R.  171)  affirmed  by  the  Exchequer 
Chamber.  The  judges  were  equally  divided. 
Coltsman  v.  Coltsman 

Ex.,  Cb.,  [1865]  17  I.  C.  L.  R.  692 
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8. Estate  for  life  or  absolute  interest — 

Bequest  to  widow  till  marriage.}    Haines  v.  Finch 
L.  C.,40I.L.T.  245 

9. Estate  for  life — EKtate  tail — Devise — 

Gift  to  children  in    priority — Sons    to    inherit 
before  daughters.]       A  testatrix  left   and   be- 
queatiied  "  all  the  property  whether  in  land? 
or  otherwise"  which  she  might  die  possessed 
of  to  trustees,  their  heirs  and  assigns,  in  trust 
(after  a  Ufe  estate  to  her  mother,  who   pre- 
deceased her) — "  To   the  use   of  my  nephew 
W.  S.  for  his  life  use,  and  then  to  his  children 
in  priority  in  case  he  marries,  the  sons  to  inherit 
before  the  daughters  ;  but  in  case  the  said  W.  S., 
my  nephew,  should  die  unmarried,  I  leave  and 
bequeath  for  the  use  of  my  cousin,  M.,  her  heirs 
and  assigns  for  ever."    The  will  was  made  in 
1856.     W.  S.  married  in  1865,  and  had  a  son, 
J.  S.  and  a  daughter,  B.   The  testatrix  died  in 
1892,  M.  having  predeceased  her.  Testatrix  died 
possessed  of  real  and  personal  estate: — Held,  that 
W.  S.  took  an  estate   for  life  in   the   real  and 
personal  estate  of  the  testatrix,  and  that  J.  S. 
took  an  estate  tail  in  the  realty  and  an  absolute 
interest  in  the  personalty  subject  to  the  life 
estate  of  his  father,  W.  S.    Held  also,  that  B. 
was  entitled  to  an  estate  tail  in  remainder  in 
the  real  estate  after  the  estate  tail  of  J.  S.,  with 
an  ultimate  remainder  to  the  right  heirs  of  the 
testatrix.     In  re  Pennefather,  Deceased  ;  Savile 
V.  Savile  M.  R.,  [1896]  1 1.  R.  249 

10. Estate  lor  lite— Trust— Gift  of  pro- 
perty to  wife,  to  be  disposed  of  as  she  thinks  fit 
amongst  children — Life  estate  with  trust  to  dispose 
amongst  children.]  A  testator  bequeathed  to  his 
wife  all  his  interest,  right,  and  title  that  he  was 
possessed  of  in  certain  real  and  personal  pro- 
perty to  be  disposed  of  as  she  thought  fit 
amongst  his  children  during  her  life  or  by  her 
will,  provided  she  did  not  marry ;  but  should 
she  marry,  then  he  ordered  that  his  executors 
should  enter  into  possession  of  his  property  and 
divide  it  amongst  his  children,  or  dispose  of  it 
as  they  thought  proper  for  their  benefit,  paying 
to  his  wife  £20,  and  she  should  have  no  further 
claim.  The  widow  died  without  having 
married  again,  and  without  having  made  any 
disposition  of  the  property: — Held,  that  the 
widow  had  taken  an  interest  for  her  life  in  the 
property,  with  a  trust  to  dispose  of  same  during 
her  life,  or  by  will,  amongst  the  children ;  and 
that,  as  she  had  failed  to  make  any  such  dis- 
position, it  was  divisible  amongst  the  children 
in  equal  shares.      Borke  v.  Abraham 

V.-C.,  [1895]  1  I.  R.  334 

11. Estate  for  life — Vendor  and  purchaser 

— Sale  of  yearly  tenancy — Will — Construction — 
Gift  of  chattels  real  to  A.  for  Ufe,  and  at  his  decease 
"  to  his  eldest  son  or  heir-at-law."]  A  testator 
devised  and  bequeathed  his  lands  at  A.  (held 
from  year  to  year)  to  his  son  J.  for  life,  and  at 
his  decease  to  his  eldest  son  or  heir-at-law.  J., 
who  had  gone  into  possession-  of  the  lands  on 
his  father's  death,  and  had  an  eldest  son  living, 
agreed  to  sell  the  lands  to  B.  B.  objected  to 
the  title  on  the  ground  that  A.   took  a  life 
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interest  only  under  the  will: — Held,  that  ./. 
took  only  a  life  estate  in  the  lands,  with  re- 
mainder to  his  eldest  son  or  heir-at-law  as 
persona  designata,  and  that,  therefore,  the 
vendor  could  not  make  title.  Smith  v.  Butcher 
(10  Ch.  D.  113)  followed.  In  re  Bishop  and 
Richardson's  Contract     M.  R.,  [1899]  1  I.  R.  71 

12. Estate    pur    autre    vie — Devise   of 

rentcharge  to  three  and  their  issue,  share  and  share 
alike — Tenancy  in  common  in  tail — Devise  to 
one  and  his  "  children  " — Word  of  purchase  or 
limitation  within  Wild's  i-ase  (6  Cohe  Beps.  166) — 
Disposing  power  by  will  of  quasi  tenant-in-tail.] 
A  testator  by  his  will  made  a  devise  of  a  rent 
charged  on  an  estate,  pur  autre  vie,  to  A.,  B., 
and  C,  "and  their  issue  lawfully  begotten, 
share  and  share  alike  "  : — Held,  in  conjunction 
with  the  context,  that  A.,  B.,  and  C.  took  as 
tenants  in  common  in  tail.  A  further  devise 
of  a  rent  of  £50  a  year  charged  on  the  same 
estate  to  A.,  "  the  same  to  go  to  his  children 
lawfully  begotten."  There  being  no  children 
in  existence  either  at  the  date  of  the  will  or  at 
the  testator's  death : — Held,  that  A.  took  as 
tenant-for-hfe  and  his  children  in  remainder  as 
purchasers.  A  quasi  tenant-in-tail  cannot  dis- 
pose of  his  estate  by  will.        Kelly  v.  Kelly 

K.  B.,  35  I.  L.  T.  B.  215 

13. Estate  in  tail — Codicil — Estate  tail  or 

estate  for  life.]  A  testator,  who  was  possesse^^ 
of  four  estates,  Bathbane,  Ballyclough,  Keave, 
and  Lisdeen,  by  his  will  dated  the  2nd  Septem- 
ber, 1860,  devised  Rathbane  to  his  grandnephew 
B.  for  life,  and  after  his  death  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  his 
nephew  H.  0.  for  Ufe,  and  after  his  death  to 
his  first  and  other  sons  in  tail  male,  with  re- 
mainder to  his  brother  J.  B.  for  life,  and  after 
his  death  to  his  son  H.  T.  for  life,  and  after  his 
death  to  his  first  and  other  sons  in  tail  male, 
with  remainder  to  J.  F.  (the  second  son  of  H.  0.) 
for  life,  and  after  his  death  to  his  first  and  other 
sons  in  tail  male,  and  with  remainder  to  the  use 
of  every  other  son  and  sons  of  J.  B.  in  tail  male, 
with  remainder  to  the  testator's  right  heirs  for 
ever.  Ballyclough  the  testator  devised  to 
H.  O.  for  life,  and  after  his  death  to  his  first  and 
other  sons  in  tail  male,  with  remainder  to  B. 
for  life,  and  after  his  death  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  J.  B.  for 
life,  and  after  his  death  to  H.  T.  (son  of  J.  B.) 
for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  J.  F.  (second 
son  of  J.  B.)  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male ;  and  for  default  of 
such  issue  to  the  use  of  every  other  son  of  J.  E. 
in  tail  male,  with  remainder  to  the  testator's 
right  heirs  for  ever.  Keave  and  Lisdeen  the 
testator  devised  to  J.  B.  for  life,  and  after  his 
death  to  H.  T.  for  Ufe,  with  remainder  to  his 
first  and  other  sons  in  tail  male,  with  remainder 
to  J.  F.  for  Ufe,  with  remainder  to  his  first  and 
other  sons  in  tail  male ;  and  in  default  of  such 
issue  to  the  use  of  every  other  son  of  J.  B.  in 
tail  mala ;  and  for  default  of  such  issue  then, 
as  to  Keave,  to  B.  for  life,  and  after  his  death 
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to  Ms  first  and  other  sons  in  tail  male,  with  re- 
mainder to  H.  0.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail  male  ;  and  for  default 
of  such  issue  to  the  testator's  right  heirs  for 
ever.  As  to  Lisdeen,  aiter  the  limitations 
aforesaid,  the  testator  devised  that  estate  to 
H.  0.  for  life,  with  remainder  to  his  first  and 
other  sons  in  tail  male  ;  and  in  default  of  such 
issue  to  R.  for  life,  with  remainder  to  his  first 
and  other  sons  in  tail  male,  with  remainaer  to 
the  testator's  right  heirs.  The  testator  be- 
queathed pecuniary  legacies  to  his  nieces  and 
two  small  annuities  to  servants,  and  appointed 
J.  R.,  R.,  and  H.  0.  residuary  legatees  and 
devisees,  and  J.  R.  and  H.  0.  executors.  After 
the  date  of  the  will  H.  0.  had  a  son  born,  H.  0. 
(junior),  and  the  testator  made  a  codicil  to  his 
will  dated  the  20th  February,  1867,  by  which 
he  revoked  the  devise  of  Lisdeen  to  J.  R.,  and 
devised  that  estate,  together  with  Clongeheen 
and  Moyarwood,  to  H.O.  for  life,  with  remainder 
to  H.  0.  (junior)  for  life,  and  his  sons  succes- 
sively in  tail  male,  with  remainder  to  the  second 
and  other  sons  of  H.  0.  in  tail  male ;  and  in 
default  of  such  issue  to  the  use  of  R.  for  life, 
with  remainder  to  his  first  and  other  sons  in 
tail  male  ;  and  in  default  of  such  issue  to  the  use 
of  H.  0.  in  fee.  The  testator  left  to  his  brother 
J.  R.  £1,000,  and  left  the  residue  of  his  property 
to  H.  0.  and  R.  equally,  as  tenants  in  common, 
and  appointed  H.  0.  and  R.  executors  of  his  will 
and  codicil.  The  testator  made  a  second  codicil 
to  his  will,  dated  the  29th  May,  1874,  by  which, 
after  reciting  that  H.  0.  had  died  since  the 
execution  of  his  wiU  and  first  codicil,  and  that 
he  was  desirous  ■  that  his  grand-nephews,  R.  and 
£f.  0.  (junior),  the  latter  on  his  attaining  twenty- 
one  years,  should  be  his  executors  and  residuary 
legatees,  he  proceeded  as  follows : — "  Now, 
therefore,  I  do  hereby  appoint  the  said  R.  and 
H.  0.  my  executors  and  residuary  legatees,  in 
place  of  my  nephew  B..  0.,  deceased,  as  afore- 
said. I  devise,  direct,  and  declare,  that  all 
lands,  hereditaments,  and  premises  which  my 
grandnephew,  the  said  H.  0.,  shall  take  at  my 
death,  or  be  entitled  to  under  any  will  or  codicil 
made  by  me,  shall  be  held  by  him,  and  to  his 
use  in  tail  male  only.  And  I  do  hereby  declare 
that  my  said  will  and  the  first  codicil  thereto 
shall  be  construed  and  take  effect  throughout 
as  if  the  names  of  my  said  grandnephews,  the 
said  R.  and  H.  0.,  had  been  inserted  in  my  said 
will  and  the  first  codicil  thereto  instead  of  the 
said  name  of  the  said  H.  0.  deceased.  And  in  all 
other  respects  I  do  confirm  my  said  will  and 
first  codicil  thereto  "  : — Held,  by  the  Master 
of  the  Rolls,  and  by  FitzGibbon  and  Barry, 
L.  JJ.  (affirming  his  decision),  dissentiente  Sir  P. 
O'Brien,  L.C.J.,  that  H.  0.  (jun.)  took  an  estate 
tail  in  the  lands  of  Ballyclough  and  Lisdeen. 
Affirmed  by  House  of  Lords.  Ro/ie  v.  Rose 
M.  K.,  App.,  H.  L.,  ri897]  1 1.  R.  9,  22, 478 

14. Estate  tail — Estate  in  special  tail — 

Condition.]  A  testator,  after  leaving  certain 
annuities  to  his  wife  and  daughter,  which  he 
charged  on  his  landed  property,  left  his  lands 
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(held  in  fee-simple)  to  his  son  R.  J.  M.,  with  the 
exception  of  what  his  wife  was  to  get ;  "  but 
the  said  R.  J.  M,  shall  never  have  power  to 
sell  or  mortgage  any  of  these  lands,  nor  no 
person  to  inherit  any  of  them,  unless  a  lawful 
issue  of  a  male  child  got  by  marriage  with  a 
respectable  Protestant  female,  of  proper  con- 
ducted parents  "  : — Held  (reversing  the  decision 
of  the  Vioe-Chanoellor),  that  B.  J.  M.  took  an 
estate  in  special  tail.     Magee  v.  Martin 

V.-C.,  App.,  [1902]  1  I.  R.  367  ; 
36I.L.T.R.62,110  ;  2  N.  I.  J.  R.  87,  296 

15. Estate  tail — Estate  in  special  tail — 

Words  of  limitation — Gift  to  a  man  and  the  heirs 
of  his  body  other  than  his  eldest  son.]  A  testator 
devised  his  fee-simple  estates  to  "  T.  R.  B.  E., 
my  son,  and  the  heirs  of  his  body  (other 
than  B.  B.  E.,  his  eldest  son),  whom  failing  to 
E.  C.  E.,  my  brother,  and  the  heirs  of  his 
body,"  with  a  final  limitation  to  the  testator's 
nearest  heirs  in  fee : — Held,  that  T.  R.  B.  E. 
took  an  estate  in  special  tail.  The  several  kinds 
of  estates  tail  enumerated  in  the  Statute  De 
Bonis  (13  Edw.  I.,  c.  1)  are  not  exhaustive,  but 
are  given  only  as  examples.  In  re  Elliot, 
Deceased;  Elliot  v.  Elliot    M.  B.,  [1916]  1 1.  R.  30 

16. Estate    tall — Devise    to    one    and 

"  his  lawful  eldest  male  issue  " — Gift  over  "  in 
default  of  male  issue  .  .  .  and  not  attaining 
lawful  age" — Nomen  collectivum.]  A  testator, 
by  his  will  made  in  1848,  devised  fee-simple 
lands  to  trustees  "  for  the  use  of  my  grandson 
6.,  .  .  .  and  his  lawful  eldest  male  issue, 
.  ,  .  and  in  default  of  male  issue  of  the  said 
6.,  and  not  attaining  lawful  age,  in  that  case  then 
to  go  to  my  grandsons  D.  and  H.  in  equal 
divisions,  and  their  lawful  heirs  "  •.—Held,  that 
the  words  "  lawful  eldest  male  issue  "  should 
be  construed  as  nomen  collectivum,  the  word 
"  eldest "  indicating  the  order  of  succession  ; 
and,  accordingly,  that  G.  took  an  estate  in  tail 
male.  Lovelace  v.  Lovelace  (Cro.  Eliz.  40) 
and  Sheridan  v.  O'Reilly  ([1900]  1  I.  R.  386), 
distinguished.  -  Lewis  v.  Puxley  (16  M.  &  W. 
733)  and  Doe  d.  Tremewen  v.  Permewen  (11  A.  & 
E.  431)  applied.     In  re  Finlay's  Estate 

Wylle,  J.,  [1913]  1 1.  R.  143  ;  47  I.  L.  T.  R.  91 

17. Estate  tail— Gift  of  rents  to  S.  M. — 

Proviso  against  incumbrarhce — Revocation  in 
such  event  of  the  gift  from  S.  M.  and  his  heirs 
male — Rerruiinder  over  in  tail  male  to  W.  M.  in 
default  of  male  issue  of  S.  M. — Equitable  estate 
in  tail  male.]  A  testator  by  his  will  devised 
his  estates  to  trustees  to  pay  the  rents  half- 
yearly  to  8.  M.,  but  in  case  S.  M.  incumbered 
the  lands  at  any  time  the  testator  revoked  the 
gift  of  the  rents  from  8.  M.  and  his  heirs  wmIc. 
In  the  event  of  S.  M.  so  forfeiting  the  same,  and 
dying  without  male  issue  him  surviving,  there 
was  a  remainder  over  to  the  testator's  brother 
W.  M.  in  tail  male : — Held,  that  the  frame  of 
the,  will  afforded  a  sufficient  indication  of  the 
testator's  intention  to  confer  on  8.  M.  an  equit- 
able estate  in  tail  male.     Grumpe  v.  Crumpe 

V.-C,  App.,  [1899]  1  I.  R.  359,  368 
[And  1900,  A.C.  127] 

4  p 
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18. Estate  tail — Rule  m  Shelley's  case.} 

A.  devised  fee-simple  lands  in  trust  for  B.  and 
his  assigns  for  the  term  of  his  natural  life,  and 
after  his  decease  to  the  use  of  B.'s  second  son 
•C.  and  his  assigns  for  the  term  of  his  natural  life 
and  his  issue  male  in  succession,  so  that  every 
such  son  might  take  an  estate  for  life,  with  re- 
mainder to  his  first  and  every  subsequent  son 
successively,  according  to  seniority,  in  tail  male. 
The  will  contained  a  proviso  that  C.  and  his 
issue  should  take  the  name  of  P.  when  he  or 
they  became  entitled,  and  in  case  of  refusal  the 
estate  or  estates  limited  for  the  life  of  such  per- 
son so  refusing  should  cease,  and  the  subsequent 
limitations  be  accelerated.  B.  died  in  1882, 
C.  died  in  1889,  leaving  two  sons,  D.  and  E., 
who  were  both  Uving  at  the  death  of  A.  D. 
executed  a  disentailing  deed : — Held,  applying 
the  rule  in  Shelley's  Case  (1  Rep.  936),  that  C. 
took  an  estate  tail.     In  re  Keane's  Estate 

Boss,  J.,  [1903]  1 1.  R.  215  ;  37 1.  L.  T.  R.  118  ; 
3  N.  I.  J.  R.  274 

19. Estate  tail — Subsequent  words  cutting 

down — Explanatory.]  Where  a  testator  de- 
vised fee-simple  property  to  his  nephew,  John 
Maher,  and  the  heirs  male  of  his  body  "as  here- 
inafter more  particularly  mentioned,"  and  in 
a  subsequent  part  of  the  will  devised  "  from 
and  immediately  after  the  decease  "  of  the  said 
John  Maher  the  lands  so  given  to  the  said  John 
Maker,  unto  and  to  the  use  of  the  sons  of  the 
said  John  Maher  successively  in  tail  male ;  — 
Held,  that  John  Maher  took  an  estate  in  tail 
male  in  the  lands,  and  that  the  subsequent 
words  were  merely  explanatory  of  what  the 
testator  understood  by  an  estate  in  tail  male. 
Kempster  v.  Maher  V.-C,  37  I.  L.  T.  R.  29 

20. Executor's    power    of    sale.]      A 

testator,  who  possessed  both  real  and  personal 
property,  bequeathed  certain  pecuniary  legacies 
which  were  to  be  paid  within  six  months  after  the 
death.  The  will  then  proceeded  : — "  And  as  to 
all  the  rest,  residue,  and  remainder  of  my  pro- 
perty of  whatever  nature  and  description,  and 
wheresoever  situate,  whether  leasehold,  freehold, 
chattel,  or  chattel  real,  I  leave,  devise,  and 
bequeath  the  same  (after  payment  of  my  said 
legacies,  and  my  debts,  funeral  and  testamentary 
expenses)  to  my  children  and  grandchildren 
surviving  at  my  death,  in  equal  shares  and  pro- 
portions— ^the  shares  of  the  minors  to  be  lodged 
in  the  savings  bank  until  they  arrive  at  age." 
"  Executors  and  trustees  "  were  then  appointed : 
— Held,  that  the  executorshad  power  under  the 
will  to  sell  the  real  property,  and  to  give  a  good 
title  to  a  purchaser.  Held  also,  with  reference 
to  the  clause  as  to  investment,  that  the  executors 
might  lodge  the  shares  of  the  minors  in  Court 
under  the  Trustee  Act,  1893.  The  Court  will  not 
decide  questions  arising  on  the  construction 
of  wills  unless  it  is  clear  that  such  question  has 
arisen  in  the  administration  of  the  estate,  and 
that  the  determination  of  such  questions  is 
necessary  for  the  administration  of  the 
estate.     Crawford  v.  Oarlin 

m.  R.,  4  N.  I.  J.  R.  150 
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21.  — —  Gift  of  realty  by  husband  to  wife 
and  issue  of  their  marriage— ffi/«  of  realty  and 
chattels  to  wife  and  issue.}  A  testator  by  his 
will  bequeathed  a  certain  farm  of  1  ind  [held 
in  fee-simple]  in  the  following  terms  --"  To  my 
wife  and  the  issue  of  our  marriage  "  and  he 
also  bequeathed  to  his  wife  and  issue  that  part 
of  his  land,  houses  [also  held  in  fee-simple] 
where  he  lived — viz.,  the  public-house,  offices 
attached  thereto,  also  his  cattle  and  chattel 
property,  and  also  debts  due  to  him,  &c. 
Testator  left  surviving  him  his  wife  and  one 
infant  son  born  in  his  lifetime  : — Held,  that  the 
words  "  of  our  marriage  "  had  not  the  efiect  of 
taking  the  first  gift  out  of  the  general  rule  of 
construction  applicable  to  wills ;  that  issue, 
in  the  absence  of  a  context  showing  a  contrary 
intention,  must  be  held  to  include  all  Uneal 
descendants,  and  that  therefore  the  widow  took 
an  estate  tail  in  both  gifts.  Walsh  v.  Johnston 
V.-C,  [1899]  1 1.  R.  501 

22. Implication    of    cross-remainders— 

Devise  to  beneficiaries  of  estate  tail — Gift  over  on 
failure  of  issue  on  death  of  all.}  The  testatrix  left 
fee-simple  property  to  her  nieces  for  their  lives, 
and  after  their  death  to  their  issue,  and  in  case 
one  of  the  nieces,  K.,  should  die  without  issue, 
her  share  should  go  to  E.  for  Ufe,  and  then  to  her 
issue,  and  in  case  of  death  of  all  without  issue, 
in  trust  for  John  Kelly : — Held,  that  the  inten- 
tion of  cross-remainders  between  the  nieces  pre- 
vailed notwithstanding  the  particular  provision 
as  regards  one  of  them.     Drinan  v.  Kelly 

M.  R.,  38  I.  L.  T.  R.  132 

23.  — —  Issue — -Life  interest  to  daughter  and 
to  surviving  husband — Remainder  to  "  issue " 
upon  death  or  re-marriage  of  husband — ^"  Issue," 
meaning  of— Word  of  purchase  or  of  limitation — 
Shelley's  Case,  rule  in — Perpetuities,  rule  against.} 
By  his  will,  dated  31st  October,  1883,  a  testator 
appointed  trustees,  and  gave  to  them  his  property 
of  every  kind  with  powers  of  management,  and 
provided  as  follows : — "  And  as  to  the  rest,  resi- 
due, and  remainder  of  my  property  I  direct  the 
income  thereof  to  be  paid  to  and  amongst  my 
four  children  (naming  them)  in  equal  shares 
during  their  natural  lives,  and  after  the  decease 
of  any  one  or  more  of  them  leaving  a  husband 
or  wife  him  or  her  surviving,  then  the  share  of 
such  deceased  child  or  children  to  be  in  trust  for 
such  husband  or  wife  him  or  her  surviving,  for 
the  term  of  each  of  their  natural  lives  or  until 
they  re-marry,  and  after  their  respective  deaths 
or  re-marriage  then  to  the  issue  (if  any)  of  such 
deceased  child,  and  in  case  of  no  such  issue  to 
go  to  or  amongst  my  surviving  children  or  child, 
or  their,  his,  or  her  issue  ;  and  I  further  direct 
that  all  the  benefits  conferred  by  this  my  will 
shall  be  had  and  enjoyed  without  power  of 
anticipation  by  the  persons  or  person  for  the 
time  being  otherwise  entitled  for  their  lives  or 
life  as  aforesaid."  The  testator  died  22nd 
August,  1 889.  One  of  the  testator's  children  was 
married  and  had  children  living  at  the  date  of  the 
will.  The  other  three  children  were  married 
after  the  date  of  the  will.     The  bulk  of  the 
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property  subject  to  the  trusts  consisted  of  chat- 
tels real,  and  there  was  also  some  real  estate : — 
Held,  (1)  that  in  the  devise"  to  the  issue  (if  any) 
■of  such  deceased  child  "  the  word  "  issue  "  was 
a  word  of  purchase  and  not  of  limitation,  both 
as  regards  the  real  and  personal  estate  of 
testator.  (2)  That  the  word  "  issue  "  included 
all  descendants,  limited  in  each  case  to  such  of 
them  as  were  living  at  the  time  when  the  gift  in 
each  case  took  effect.  (3)  That,  as  the  class 
constituting  "  issue  "  might  not  be  ascertainable 
within  legal  limits,  the  gift  to  such  issue,  as  well 
a,s  the  gift  over  in  default  of  issue,  was  void  as 
infringing  the  rule  against  perpetuities.  In  re 
Taylor's  Trusts  ;  Taylor  v.  Blake 

Wylle,  J.,  for  M.  R.,  [1912]  1 1.  R.  1  ; 
46I.L.T.R.43 

24  Joint  tenancy— Gilt  to   children — 

Power  of  appointment.]  A  testator  gave  real  and 
chattel  real  property  to  M.,  and  desired  that 
what  he  had  left  to  her  "  she  shall  not  have 
power  to  alienate  or  dispose  of  or  incumber  it 
in  any  manner  whatsoever,  but  that  it  shall 
regularly  descend  to  her  children  in  such  pro- 
portion or  proportions  as  she  may  think  right 
or  proper."  M.  died  without  exercising  the 
power,  leaving  four  children : — Held,  that  the 
children  took  as  joint  tenants.  WeUand  v. 
Townsend 

Wylie,  J.  (for  M.  R.),  [1910]  1 1.  R.  177 

25. "  Or  "    read    "  and  "—Wills    Act 

(1  Vict.,  c.  26),  ss.  28,  33.]  A  testator  devised 
his  lands  to  his  son,  W.,  and  his  heirs,  male  and 
female,  lawfully  begotten,  for  ever,  and  further 
directed  that  "  in  the  event  of  any  devisee 
dying  without  lawful  issue  the  real  property  so 
bequeathed  to  the  person  so  dying  goes  to  my 
son,  J.,  or  his  heirs :  " — Held,  to  be  words  of 
limitation,  and  not  of  substitution,  and  that  the 
word  or  should  be  read  and.  King  v.  Sherrard 
Ex.,  31 1.  L.  T.  R.  129 

26. Repugnancy — Gift  of  an   estate  in 

Jee-simple — Provisions  inconsistent  therewith.} 
Where  a  testator  devised  his  real  estate  in  the 
following  words : — "  I  appoint  my  nephew, 
T.  K.,  second,  or  Queen's,  heir,  to  all  my  landed 
property,  of  whatsoever  kind,  to  be  also  trustee 
to  my  will  and  residuary  legatee,"  and  con- 
tinued :  "  I  direct  that  my  nephew,  or  whoso- 
ever may  be  my  heir  and  holder  of  my  landed 
property,  do  not  sell  or  aUenate  or  exchange  it 
if  or  any  other  property,  nor  settle  more  than  four 
hundred  a  year  on  his  wife  from  the  landed 
property  if  he  should  marry,  and  the  landed 
property  is  to  go  in  the  whole  and  undivided 
portions  to  his  eldest  son  or  any  son  or  daughter 
•of  lawful  marriage,  and  this  law  or  rule  must 
hold  good  whomsoever  holds  this  property  under 
my  will  .  .  .  and  I  direct  that  my  nephew 
and  his  successors  take  the  name  of  K. : — Held, 
that  T.  K.  took  an  estate  in  fee-simple.  Kelly- 
Kenny,  Vendor    Meredith,  J.,  38  I.  L.  T.  R.  163 

27. Restraint  on  anticipation — Property 

neither  to  be  mortgaged  nor  sold — Life  interest — 
Married  woman.']  A  testator  by  his  will  devised 
certain  houses,  held  under  a  lease  for  lives 


WILL— ESTATE  IN  VCEkWi— continued. 
renewable  for  ever,  to  M.  for  her  sole  use, 
neither  to  be  mortgaged  nor  sold,  and  at  her 
demise  to  descend  to  her  next-of-kin,  and  neither 
to  be  mortgaged  nor  sold  as  long  as  the  lease  of 
the  said  houses  should  last : — Held,  that  M.  took 
only  a  life  interest  for  her  separate  use,  with  a 
restraint  on  anticipation  during  coverture.  In  re 
Taylor  ;  Shaw  v.  Sltaw 

Barton,  J.,  [1914]  1 1.  R.  Ill 
28. Vesting  of  estsd^— Contingent  re- 
mainder— "  If  alire."]  K.  devised  real  estate, 
of  which  he  was  seised  in  fee-farm,  in  the 
following  terms  : — "  To  my  daughter,  Catherine 
R.,  for  her  life,  and  should  her  husband,  W.  S., 
survive  her,  he  is  to  have  them  for  his  life, 
and  at  his  decease  I  bequeath  them  to  my 
nephew  J.  C.  K.,  if  alive ;  if  not,  to  his  next 
brother,  E.  K.  ;  and  in  case  the  latter  should 
also  be  dead,  they  are  to  go  to  the  eldest  sur 
vivor  of  my  brother's  four  younger  sons.'' 
The  testator's  daughter  survived  her  husbanC 
and  all  the  testator's  nephews,  some  of  whom, 
however,  including  both  J.  C.  K.  and  M.  K.. 
were  alive  at  the  death  of  W.  R. : — Held,  by 
the  Court  of  Appeal  (reversing  the  decision  of 
Porter,  M.E.),  that  the  words  "  if  alive  "  meant 
if  ahve  at  the  deaths  of  both  the  daughter  and 
her  husband,  and  that,  in  the  events  which 
happened,  upon  the  death  of  the  daughter  in 
1895,  the  estate  was  undisposed  of,  and  passed 
to  the  testator's  heir  at  law.  In  re  Dundalk 
and  Enniskillen  Railway  Co.  ;  Ex  parte  Roebuck 
M.  R.,  [1898]  1 1.  R.  219  ;  32  I.  L.  T.  8  ; 
App.,  [1898]  1 1.  R.  228 

Devise  at  death  of  surviving  tenant-for- 

life  to  superioress  of  convent 

[1897]  1 1.  R.  469 
See  Vendor  and  Purchaser — Title.    4. 

WILL— EXECUTORY    TRUST 

1. Direction    to    settle — Possibility    of 

issue,]  A  testator  bequeathed  inter  alia  two 
legacies  of  £300  to  Ma/ry  M.  and  Elizabeth  M., 
respectively,  for  their  own  sole  and  separate  use, 
free  from  the  control  of  any  husband  they  might 
marry ;  said  legacies  not  to  be  payable  by  the 
trustees  and  executors  of  his  will  until  a  settle- 
ment, to  be  approved  of  by  them,  should  be 
made  in  reference  to  same.  The  testator  died 
in  1866.  The  legatees  never  married,  and  had 
attained  the  ages  of  seventy-five  and  seventy 
years  respectively.  No  settlement  had  ever 
been  executed,  and  the  money  was  retained  in 
the  hands  of  the  trustees : — Held,  that,  under 
the  circumstances,  the  legatees  were  entitled 
to  have  the  legacies  paid  over  to  them  by  the 
trustees  without  any  settlement.  In  re  Jordan^  s 
Trusts  V.-C,  [1903]  1 1,  R.  119 

2.  —  Direction  to  settle — To  be  settled  on 
each  marriage  strictly  on  my  said  daughters,  and 
un  their  demise  on  their  lawful  issue,  share  and 
share  alike  — ■  Children  of  marriage  attaining 
twenty-one,  or  daughters  marrying,  only  to, take.] 
A  testator  bequeathed  to  each  of  his  four  un- 
married daughters  a  sum  of  stock,  to  be  settled 
on  each  marriage  strictly  on  his  said  daughters 
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and  on  their  demise  on  their  lawful  issue,  share 
and  share  alike,  not  to  be  subject  to  the  control 
of  any  husband  his  daughters  might  marry ; 
and  in  case  of  any  of  his  said  daughters  dying 
and  leaving  no  lawful  issue  to  attain  twenty-one, 
or  get  married,  then  such  stock  to  be  divided, 
share  and  share  alike,  between  the  survivors  of 
his  said  four  daughters.  By  a  settlement  made 
on  the  marriage  of  a  daughter  it  was  declared 
that  the  trustees  of  the  will  should  hold  the 
daughter's  stock  upon  trust  for  her  for  life,  and 
after  her  decease  for  all  and  every  her  child  and 
children,  if  more  than  one,  share  and  share  alike. 
There  were  four  children  of  the  marriage,  one 
of  whom  died  in  the  lifetime  of  the  father  and 
mother  under  age  and  unmarried.  The  other 
three  attained  twenty-one  and  survived  their 
father,  but  one  of  them  died  in  the  lifetime  of 
their  mother  :■ — Held,  that  the  trust  was  execu- 
tory, and  that  the  settlement  should  have  been 
for  the  mother  for  life,  and  then  for  sons  attain- 
ing twenty-one  and  daughters  attaining  that 
age  or  marrying,  and  that  the  fund  was  divisible 
in  thirds  amongst  the  children  who  attained 
age.     Harris  v.  Loftus  (No.  2) 

V.-C.,  [1903]  1  I.  R.  203 


WrLIf-EXONERATION. 

1. Locke  King's  Act — Administration — 

Mortgage — Lease  for  lives  renewable  for  ever — 
Fee-farm  grant — Direction  for  conversion — "  Con- 
trary intention  "—17  *  18  Vict.,  c.  113—30  cfc  31 
Vict.,  ■:.  69  (1867).]  A  testator,  who  died  on 
15th  May,  1875,  left  his  freehold  lands,  held  on 
lease  for  lives  renewable  for  ever,  subsequently 
converted  into  fee-farni  grant,  to  trustees  "  for 
the  purpose  of  bringing  same  to  sale  as  soon 
after  my  death  as  practicable,  and  out  of  the 
proceeds  I  direct  my  debts  to  be  paid  and  dis- 
charged," and  he  then  left  the  balance  to  his 
wife.  These  lands  were,  with  others,  subject 
to  a  mortgage  for  £900 : — Held,  that  the 
decisions  which  exclude  leaseholds  from  the 
earlier  Locke  King's  Acts  do  not  apply  to  a 
lease  for  lives,  and,  further,  that  a  direction 
for  conversion  in  the  will  does  not  exclude  the 
operation  of  Locke  King's  Act.  Caldwell  v. 
Ball      M.  R.,  36  I.  L.  T.  R.  206;  3  N.  I.  J.  R.  5 

2. Locke  King's  Act — Devise  of  onerous 

property.]  Where  a  testator,  having  devised  all 
his  real  estate,  contracted  to  purchase  fee- 
simple  property  and  set  apart  a  sum  sufficient 
to  cover  the  purchase-money,  but  did  not  pay 
the  purchase-money  to  the  vendor,  or  complete 
the  purchase  prior  to  his  death : — Held,  that 
the  executors  who  paid  the  purchase-money  out 
of  the  sum  so  set  apart  were  entitled  to  a  charge 
on  the  property  for  the  purchase-money  paid 
by  them,  and  that  the  devisee  of  the  property 
took  subject  to  the  charge.     Pirn  v.  Pim 

M.  R.,  36  I,  L.  T.  R.  136 

3. Locke  King's  Act — Mortgage  debt- 
Amendment  Act  (30  cfc  31  Vict.,  c.  69)^ — Contrary 
inti'ntion.]  A  testator  bequeathed  his  business 
and  the  premises  in  which  it  was  carried  on, 


WILL— EXONERATION— coniiKMcd. 

which  were  leasehold  premises,  to  his  son  W., 
subject  to  payment  of  all  debts  and  liabilities 
owing  in  respect  of  the  business  ;  he  bequeathed 
his  personal  estate  on  trust  for  conversion,  and 
directed  his  funeral  and  testamentary  expenses, 
debts,  and  legacies  to  be  paid  out  of  the  proceeds  ; 
and  subject  thereto,  for  his  children  equally. 
The  testator  had  deposited  with  his  bankers  the 
lease  of  the  business  premises  to  secure  a  private 
debt : — Held,  that  the  intention  of  the  testator 
was  that  W.  should  take  the  business  premises 
subject  to  the  trade  debts  only ;  that  this  was 
a  declaration  of  intention  contrary  to  Locke 
King's  Act,  and  that  the  business  premises  were 
exonerated  from  liability  in  respect  of  the 
private  debt  secured  by  equitable  mortgage. 
In  re  Nevill  (59  L.  J.  Ch.  511)  considered  and 
followed.     Thompson  v.  Bell 

M.  R.,  [1903]  1  I.  R.  489 

4. Locke  King's  Act — Mortgaged  estates 

— Specific  bequest  of  portion  of  the  mortgaged 
estates — Intestacy  as  to  the  remainder — "  Con- 
trary or  other  intention  "  as  to  the  mortgage  debt 
being  rateably  paid  off  both  portions  of  the  estate — 
17  <fc  18  Vict.,  e.  113;  30  <fc  31  Vict.,  c.  69; 
40  db  41  Vict.,  c.  34.]  The  owner  of  the  equity 
of  redemption  of  two  estates,  one  leasehold  and 
the  other  freehold,  which  were  comprised  in  the- 
same  mortgage,  having  by  his  will  given  his 
wife  a  life  estate  in  both,  specifically  bequeathed 
the  leasehold  estate  in  remainder  to  his  sons,, 
but  made  no  disposition  of  the  remainder  in  the- 
freehold  estate.  Upon  the  death  of  his  wife  : — 
Held,  that  as  regards  the  fee-simple  estate  there 
was  an  intestacy,  and,  as  the  leasehold  had  been 
specifically  bequeathed,  this  was  a  sufficient 
e.fpression  of  a  "  contrary  or  other  intention,"' 
within  Locke  King's  Act  (17  &  18  Vict.,  c.  ll.S), 
so  as  to  cast  the  whole  burden  of  the  mortgage 
debt  upon  the  fee-simple  estate.  M'Cluskir^ 
Deceased  ;  M'Clushin  v.  M'Clushin 

V.-C,  33  I.  L.  T.  R.  70 


WILL— IMPLIED   GIFT. 

Power — Vendor  and  purchaser — Condition* 
of  sale — Title — Gift  by  implication — Release  of 
testamentary  power — Derogating  from  grant — - 
Vendor  and  Purchaser  Act,  1874  (37  cfc  38  Vict., 
e.  78),  s.  9 — Belurn  of  deposit.]  By  his  wilV 
dated  May  25th,  1875,  a  testator  devised  pre- 
mises, to  which  he  was  entitled  in  remainder 
in  fee-simple,  expectant  on  the  determination 
of  a  life  estate,  subject  to  that  life  estate,  to  his 
four  sisters  (one  of  whom  was  the  vendor)  as 
their  sole  and  separate  property,  and  provided 
that  in  the  event  of  any  of  his  sisters  dying,  her 
share  should  be  divided  among  the  survivors ;. 
and  by  a  codicil  to  his  said  will  he  directed  that 
each  of  his  said  four  sisters  should  have  power 
to  leave  by  will  amongst  any  child  or  children 
they  might  have,  any  property  they  might 
derive  under  his  said  will  or  codicil,  and  that 
in  default  of  issue  or  such  will  same  should 
revert  to  the  survivors.  One  of  the  four  sisters 
predeceased  the  tenant-for-Ufe,  leaving  issue,. 
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■WILL— IMPLIED  GITT— continued. 
but  without  having  made  any  will.  After  the 
death  of  the  tenant-for-life,  by  an  indenture 
dated  September  25,  1883,  two  of  the  surviving 
sisters  and  their  respective  husbands  conveyed 
to  the  third  sister  (the  vendor)  all  the  estate, 
right,  title  and  demand  of  each  of  them  re- 
spectively, to  hold  in  fee-simple.  The  vendor 
set  the  premises  up  for  sale  by  auction,  describ- 
ing them  in  the  particulars  as  being  held  in  fee- 
simple,  and  stating  the  facts  above  mentioned 
in  the  conditions  of  sale.  One  of  the  conditions 
bound  the  purchaser  to  admit  that  after  the 
deaths  of  the  tenant-for-life  and  the  deceased 
sister  the  entire  interest  in  the  premises  be- 
came vested  in  the  surviving  sisters,  and  that 
the  conveyance  of  September  25,  1883,  vested 
in  the  vendor  a  good  title  to  the  premises  for 
an  estate  in  fee-simple.  The  condition  did 
not  state,  though  the  fact  was  so,  that  one  of 
the  surviving  sisters  who  had  conveyed  to  the 
vendor  had  children  living,  nor  did  it  state  that 
it  was  the  contention  of  the  vendor  that  the 
conveyance  by  the  sisters  operated  as  a  release 
of  the  testamentary  power  of  appointment 
given  them  by  the  will  and  codicil.  The  pur- 
chaser objected  that  a  good  title  was  not  shown 
by  the  vendor,  that  under  the  will  and  codicil 
the  sisters  only  took  life  estates  with  a  power  of 
appointment  amongst  their  children,  and  that 
the  condition  binding  the  purchaser  to  admit 
that  the  vendor  had  vested  in  her  an  estate  in 
tee-simple  was  bad  and  misleading,  and  issued 
a  summons  asking  for  a  declaration  that  title 
had  not  been  shown  by  the  vendor,  and  for  the 
return  of  the  deposit  paid  to  the  vendor : — • 
Held,  by  the  Vice-Chanoellor,  that  the  condition 
"was  good  and  binding,  and  that  a.  good  title 
within  the  condition  was  shown,  and  that  the 
summons  should  be  dismissed  with  costs. 
Held,  by  the  Court  of  Appeal,  that  there  was 
no  implied  gift  to  the  children  of  the  sisters  of 
the  testator  ;  that  on  the  death  intestate  of  the 
deceased  sister  the  gift  over  to  the  survivors 
took  effect ;  that  the  testamentary  power  of 
appointment  given  by  the  codicil  to  the  sur- 
vivors was  capable  of  being  released,  and  that 
it  was  released  or  extinguished  by  the  convey- 
ance, and  that  therefore  a  good  title  was  shown 
Ifey  the  vendor.  Per  Lord  Ashbourne,  C. :  The 
•condition  was  not  misleading.  Per  FitzGibbon, 
Barry,  and  Walker,  L. JJ. :  The  condition  was 
not  binding.  Per  Lord  Ashbourne,  C,  and 
Barry,  L..J.  :  Where,  as  the  natural  consequences 
of  the  order  of  the  Court  on  a  summons  made 
under  the  Vendor  and  Purchaser  Act,  1874,  it 
would  be  just  to  order  the  return  of  the  deposit 
to  the  purchaser,  the  Court  has  jurisdiction  so 
to  order.  The  vendor,  though  held  to  have 
shown  good  title  to  the  premises,  having  in  the 
Court  below  rehed  solely  on  the  conditions,  and 
refused  to  argue  the  question  of  title.  Held, 
by  the  Court  of  Appeal,  that  he  should  be 
awarded  no  costs,  either  in  the  Court  below  or 
•of  the  appeal.  In  re  Lyons  and  Carroll's  Contract 
y.-C,  [1896]  1 1.  R.  383;  App.,  [1896]  1 1.  R.  390 ; 

30I.L.  T.  R.3  I 


WILL— IMPLIED  TRUST. 
Life  estate  to  wife  with  remainder  to  children — 

Oift  to  wife  with  power  to  deprive  child  for  dis- 
obedience — Legatee  taking  absolute  interest  benefi- 
cially or  as  trustee — Implied  gift.']  By  his  will 
a  testator  provided  as  follows  : — "  I  will,  devise, 
and  make  over  to  my  wife  all  real  and  personal 
property  which  I  may  hold  in  .4.  or  elsewhere. 
I  do  not  wish  to  deprive  any  of  the  five  children 
we  have  of  an  equal  share  and  share  alike,  but 
that  their  mother  should  have  power  at  anytime 
on  their  disobeying  her,  whom  I  leave  as  guardian 
over  them,  to  deprive  them  of  the  whole  or  any 
portion  of  their  share.  He  appointed  his  wife 
and  another  executors."  He  left  a  widow  and 
five  minor  children  surviving  him  : — Held,  that 
the  testator  gave  the  whole  of  his  property  to  his 
wife  for  life,  and  after  her  death  to  the  children, 
with  power  to  his  wife  at  any  time  during  her 
life  to  deprive  any  child  of  the  share,  to  which 
he  or  she  should  otherwise  be  entitled  at  their 
mother's  death,  for  disobedience.  Shields  v. 
Shields  Barton,  J.,  [1910]  1 1.  R.  116 

WILL— INCOME,  GIFT  OF. 

Acceleration — Gift  of  income  ol  fund  to  widow 
until  re-marriage — Gift  of  the  fund  on  her  death— 
Re-marriage  of  widow.]  A  testator  directed  his 
executors  to  pay  to  his  wife  the  income  of  a  fund 
of  £1,000  so  long  as  she  remained  unmarried, 
and  on  her  re-marriage  to  pay  her  £300  out  of  the 
fund.  On  the  widow's  death,  he  directed  "  the 
money  funded  for  her  use  "  to  be  divided  among 
the  eldest  sons  of  the  testator's  brothers  and 
sisters  "  then  Uving,"  and  mentioned  in  the 
will.  The  widow  re-married  : — Held,  that,  upon 
the  determinaion  of  the  widow's  interest  in 
the  fund  by  her  re-majriage,  there  was  an 
acceleration  of  the  subsequent  interests,  and 
also  an  acceleration  of  the  time  of  ascertainment 
of  the  class  of  donees.  In  re  Johnson,  68  L.  T.  20, 
applied.     In  re  Crothers''  Trusts 

Barton,  J.,  [1915]  1  I.  R.  53  ; 
49  1.  L.  T.  R.  35 

WILL— INCOME,  INTERMEDIATE. 

Contingent  specific  bequest — Chattel  real — 
Gift  to  nephew  on  attaining  twenty-one — Inter~ 
mediate  income — Setting  apa/rt  of  legacy — 
Testator  in  loco  parentis  to  legatee..]  A  testator 
by  his  will  bequeathed  to  his  nephew  J.  F.  P. 
his  farm  of  land  "  when  he  shall  be  of  age — 
that  is,  twenty-one."  No  other  provision  was 
made  for  J.  P.  P.  by  way  of  maintenance  or 
otherwise,  and  the  will  contained  no  residuary 
clause.  An  agreement  for  the  purchase  of  the 
farm  under  the  Land  Purchase  Acts  had  been 
signed  by  the  testator,  and  the  purchase  was 
completed  by  his  executors  and  the  lands  regis- 
tered under  the  Local  Registration  of  Title  Act, 
1891.  The  testator  died  on  Nov.  15,  1905, 
and  from  that  time  until  J.  F.  P.  attained  age  in 
Oct.,  1914,  the  rents  and  profits  of  the  farm 
were  accumulated  by  the  executors.  It  appeared 
that  the  testator,  having  no  family,  took  J.  F.  P. 
when  a  boy  to  reside  with  him,  and  he  was 
supported  and  maintained  on  the  farm  until 
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WILL— INCOME  INTERMEDIATE— comitTOcii. 
the  testator's  death.  Upon  the  question  arising 
whether  J.  F.  P.  or  the  testator's  next-of-kin 
was  entitled  to  the  accumulated  rents : — Held, 
that  inasmuch  as  the  testator  was  in  loco  parentis 
to  J.  F.  P.,  and  made  no  other  provision  for 
his  maintenance,  the  case  was  taken  out  of  the 
general  rule  under  which  the  intermediate 
income  of  a  contingent  gift  does  not  pass  to  the 
legatee,  and,  therefore,  J.  F.  P.  was  entitled 
to  the  accumulated  rents : — Qucere :  Where 
there  is  a  contingent  specific  bequest  of  chattels 
real,  does  the  circumstance  that  the  bequest 
is  specific  in  itself  amount  to  a  sufficient  setting 
apart  of  the  subject-matter  of  the  bequest  to 
entitle  the  legatee  to  the  intermediate  income? 
Woodin  V.  Glass,  [1895]  2  Ch.  309,  and  Kiersey 
V.  Flahavan,  [1905]  1  I.  K.  45,  considered. 
Jn  re  John  Ferguson,  Deceased ;  Curry  y.  Bell, 
M'Monagle  and  Payne    M.  R.,  49  I.  L.  T.  R.  110 

WILL-JOINT    TENANCY    (AND    TENANCY 
IN  COMMON). 

1. Advancement  —  Power    of — Gift  of 

residue  without  words  of  severance.']  A  power 
of  advancement  given  to  trustees  of  a  will,  to 
whom  the  residue  of  the  property  was  devised 
by  a  testator  for  the  benefit  of  his  children, 
is  inconsistent  with  a  joint  tenancy,  and  shows 
the  children  to  be  tenants  in  common.  A 
testator  devised  the  residue  of  his  property  to 
trustees  for  the  benefit  of  six  of  Ms  children, 
with  power  to  his  said  trustees  to  advance  such 
sum  or  sums  as  they  might  think  fit  for  the 
education  and  advancement  in  life  of  his  said 
children : — Held  (affirming  the  decision  of 
Chatterton,  V.-C),  that  the  power  of  advance- 
ment given  to  the  trustees  was  inconsistent 
with  a  joint  tenancy,  and  that  the  children 
were  tenants  in  common  of  the  residue. 
L'  Estrange  v.  L'  Estrange 

V.-C,  App.,  [1902]  1  I.  R.  372,  467 

2.  — —  Gift  to  A.  and  B.  and  their  heirs 
and  assigns  for  ever — Tenancy  in  common.]  A 
testatrix  devised  lands  to  her  unmarried 
daughters  A.,  B.  and  G.,  as  tenants  in  common 
in  fee,  and  in  the  event  of  any  of  them  dying 
without  issue  the  share  of  the  one  so  dying  to 
be  divided  in  equal  shares  between  the  sur- 
vivors, and  in  the  event  of  all  but  one  dying 
without  issue  the  shares  of  those  so  dying  and 
the  share  of  the  survivor  to  be  all  divided  into 
four  shares — two  shares  to  be  held  by  the  sur- 
vivor of  A.,  B.  and  C,  one  share  to  be  held  by 
jF".  O'B;  a  married  daughter  of  testatrix,  and 
the  remaining  share  to  be  held  by  J.  J.,  another 
married  daughter  ;  and  if  A.,  B.  and  O.  should 
all  die  without  issue,  then  (the  will  proceeded) 
"  X  devise  and  bequeath  all  said  lands  to  my 
said  daughters,  F.  O'B.  and  J.  J.,  and  their 
hnirs  and  assigns,  for  ever."  A.  and  B.  having 
died  without  issue,  and  it  being  presumed  that 
G.  (owing  to  her  very  advanced  age)  would  die 
without  issue,  and  F,  O'B.  being  also  dead, 
leaving  J.  J.  surviving  -.—Held,  that  on  the 
true  construction  of  the  will  the  ultimate  gift, 
although  prima  facie  a  gift  to  F.  O'B.  and  J.  J. 


WILL— JOINT    TENANCY    (AND    TENANCY 

IN  COMMON) — continued, 
as  joint  tenants,  must  be  construed  to  be  a  gift 
to  them  as  tenants  in  common,  and  accordingly 
that  (on  the  death  without  issue  of  C.)  J.  J. 
would  not  become  entitled  to  the  entire  pro- 
perty, but  only  to  one  moiety,  the  other  moiety 
remaining  in  the  right  heir  of  F.  O'B.  Bray 
v.  Jennings  App.,  36  I.  L.  T.  R.  6 


WILL— LAPSE. 
Residuary  bequest  to  persons  as  joint  tenants — 

Death  of  residuary  legatees  before  testatrix — 
liapse — One  of  residuary  legatees  leaving  issue — 
Wills  Act,  1837  (1  Vict.,  c.  26),  s.  33--Nezt-of-kin 
— Marriage  with  deceased  wife's  sister  prior  to 
1907 — Bight  of  issue  of  such  marriage  to  share 
in  undisposed  of  residue  with  issue  by  former 
marriage — Deceased  Wife's  Sister's  Marriage 
Act,  1907  (7  Edw.  VII.,  c.  47),  «.  2.]  A  tes- 
tatrix by  her  will  nominated  her  two  sons,  A. 
and  B.,  her  residuary  legatees.  Both  A.  and  B. 
predeceased  the  testatrix.  A.  died  in  1899, 
leaving  issue  a  son,  Z.,  who  survived  the 
testatrix.  B.  died  in  1912  without  issue  :— 
Held,  that  section  33  of  the  Wills  Act,  1837, 
does  not  apply  to  a  joint  legacy,  and  that  the 
testatrix  had  died  intestate  as  to  her  residuary 
personal  estate.  Statement  in  Jarman  on  Wills, 
6th  ed.,  p.  449,  approved.  In  addition  to  A. 
and  B.,  the  testatrix  had  had  two  children 
by  a  second  marriage,  both  of  whom  survived 
her.  This  marriage,  which  was  contracted 
prior  to  1907,  was  with  the  husband  of  her 
deceased  sister.  Held,  that  the  children  of  the 
second  marriage  were  entitled  to  share  in  the 
undisposed  of  personal  estate  of  the  testatrix 
equally  with  her  grandson  by  her  first  marriage, 
just  as  if  the  second  marriage  had  always  been 
legal.  A  prospective  next-of-kin  of  a  living 
person  has  not  got  such  a  title  or  interest  as  is 
saved  by  section  2  of  the  Deceased  Wife's 
Sister's  Marriage  Act,  1907.  In  re  Beaupre's 
Trusts  (21  L.  R.  I.  397)  distinguished.  In  re 
Butler;  Joyce  v.  Brew    M.  R.,  [1918]  1  I.  R.  39* 


WILL— LIFE  ESTATE. 

1. Gift  ol  personalty  in  tail.]      A  gift 

of  personalty  to  M.  H.  (7.  "  for  her  life,  with 
remainder  to  her  issue  in  tail  male,  and  in 
default  thereof  to  her  daughters,"  and  in  default 
over: — Held,  that  M.  H.  G.  took  an  interest 
for  life  only.     In  re  Cullen's  Estate 

Ross,  J.,  [1907]  1  I.  R.  73 

2. Life  estate  with  remainder,  or    joint 

tenancy.]  A  testator,  by  his  will,  left  his  pro- 
perty to  his  wife, "  to  be  held  by  her  for  her  own 
use,  and  for  the  use  of  any  children  which  have 
sprung  or  may  spring  from  our  marriage.  She 
has  a  right  to  divide  the  above  possessions 
among  her  offspring  which  may  be  descendants 
of  mine  "  : — Held,  that  the  wife  took  an  estate  for 
life,  with  a  power  of  appointment  among  chil- 
dren and  remoter  descendants.  Bradshaw  v. 
Bradshaw  Barton,  J..  [1908]  1 1.  R.  288  : 

42I.L.T.R.8a 
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WILL— LIMITATIONS. 

1. Gift  of  personal  estate  to  A.  "  or  his 

heirs  " — Substitution.]   A  testator  bequeathed  to 
his  wife  the  income  of  all  his  property  during  her 
lifetime,  and  directed  everything  to  be  sold  at  her 
death,  and  the  proceeds  to  be  equally  divided, 
one-half  among  his  wife's  and  one-half  among 
his  own  relations,  viz., "  to  S.  or  her  heirs,  to  L. 
or  her  heirs,  to  H.  or  her  heirs,  to  F.  or  her  heirs, 
in  four  equal  shares    .    ,    . ;    to  J.  or  his  heirs, 
to  C.  or  her  heirs,  and  to  J.  or  his  heirs,  in  three 
equal  shares.'!     AH  these  named  relations  sur- 
vived the  testator,  but  three  of  them  died  during 
the  lifetime  of  the  testator's  wife,  viz.,  S.,  who 
died  intestate,  leaving  a,  husband  and  seven 
children,  J.,  who  left  a  widow  and  next-of-ldn 
but  no  children,  and  C,  who  died  a  spinster  and 
intestate : — Held,  (1)  that  in  all  these  gifts  the 
word  "  heirs  "  meant  such  persons  as  would  be 
entitled    to   succeed   to    personal   property   ab 
intestato  ;    and  (2)  that  upon  S.'s  death,  her 
husband  bein^  the  person  who  on  her  death 
was  entitled  to  her  personal  property  ab  intestato, 
took  her  share.     In  re  Gusin.  Deceased  ,  Walker 
V.  Cusin  Barton,  J.,  [19171 1 1.  R.  63  ; 

51  I.  L.  T.  R.  53 

2. Gift  over  of  chattels  real  on  death 

without  heirs  to  person  capable  of  being  heir — 
"  Heirs  "  Tioi  read  as  '"  heirs  of  iht  body."]  A 
testator  left  a  chattel  farm  to  his  son  John,  and 
directed  that  if  he  should  die  "  without  lawful 
aires "  the  farm  should  go  to  testator's  son 
Thomas  or  his  "  airs,"  he  paying  certain  sums  to 
John's  widow  and  his  brothers  and  s'sters.  John 
died  without  issue : — Held,  that  the  context 
showed  that  the  words  "  without  lawful  aires," 
meant  without  next-of-kin  being  children  or 
descendants,  and  that  the  gift  over  to  Thomas 
took  etteet.  Kirkpatrick  v.  King  (32  I.  L.  T.  E. 
41)  distinguished.     Gray  v.  Gray 

Barton,  J.,  [1915]  1  I.  R.  261 

WILL— MAINTENANCE. 

Bight  of  adult  children  io— Gift  to  wife  "  for 
life  for  her  own  maintenance  and  the  maintenance 
and  advancement  in  life  "  of  testator's  children — 
Maintenance  during  life  of  widow.]  A  testator 
gave  all  his  property  to  trustees  upon  trust  to 
permit  his  wife  to  occupy  the  mansion-house 
during  her  life,  and,  after  payment  of  outgoings, 
to  pay  the  net  rents  and  profits  of  the  property 
to  his  wife,  "  for  Ufe  for  her  own  maintenance 
and  the  maintenance  and  advancement  in  iife  " 
of  his  children,  and,  after  his  wife's  decease,  in 
trust  for  his  eldest  and  other  sons  in  tail  male 
with  farther  remainders,  and,  in  the  event  of  his 
wife  predeceasing  him  or  dying  during  the 
minority  of  his  children,  testator  made  further 
provision  for  the  maintenance  and  advancement 
of  his  children  until  their  attaining  the  age  of 
twenty-one  years  or  marrying,  and  testator 
made  further  provision  for  his  younger  chil- 
dren : — Held,  that  the  wife  took  the  income 
subject  to  a  trust  for  the  maintenance  and  ad- 
vancement of  the  children  during  the  mother's 
lifetime  so  long  as  they  should  require  same. 
The  children  other  than  the  eldest  son  being  pro- 


WILL— MAINTENANCE— co»«nMe<2. 
vided  for,  the  eldest  son,  the  tenant  in  tail  male 
in  remainder,  subject  to  his  mother's  Ufe  interest, 
who  had  married,  and  at  the  desire  of  his  mother 
had  left  the  paternal  home,  but  who  was  un- 
provided for,  issued  a  summons  to  determine 
what  provision  should  be  made  for  him  out  of  his 
mother's  income.  The  Court  directed  the  inquiry 
asked  for.  K' Eogh  v.  K' Eogh    [1911]  1 1.  R.  396 

WILL— POWER. 

In  the  nature  of  trust  appointment — Selection — 
Trust— Poller  to  appoint  to  one  of  a  class — Non- 
exercise  of  power — Implied  trust  for  class — Power 
engrafted  on  trust.]  By  his  will  a  testator  devised 
and  bequeathed  his  farm  of  land  held  under  a 
tenancy  from  year  to  year,  his  cattle,  stock,  &o._ 
and  the  rest  of  his  property,  to  his  brother  0.  K, 
in  trust  for  J.  (eldest  son  of  0.  K.)  until  he 
attained  twenty-one,  to  be  given  over  to  him  at 
that  age  if  0.  K.  considered  Ms  conduct  deserving 
of  same.  In  the  event  of  J.  dying  before 
twenty-one,  or  O.  K.  deeming  him  undeserving  of 
the  bequest,  the  will  provided  as  follows : — 
"  Then  I  direct  my  said  trustee  to  hold  said 
farm  of  land  and  all  other  goods  and  chattels  of 
every  kind  whatsoever  upon  trust  for  such  other 
son  of  my  said  brother  O.  K.  as  my  said  brother 
shall  appoint."  J.  died  before  attaining  the  age 
of  twenty-one.  0.  K.  died  without  appointing 
to  any  son  of  his,  and  left  three  sons  surviving 
him : — Held,  that  the  three  surviving  sons 
of  0.  K.  were  entitled  to  the  farm  and  other 
assets  of  the  testator  in  equal  shares  as  tenants  in 
common.  In  re  Kieran  :  Mattheus  v.  Kieran 
Pirn,  J.  (for  Barton,  J.),  [1916]  1 1.  R.  289  ; 
50  I.  L.  T.  R.  175 

WILL— POWER  OF   APPOINTMENT. 

Bequest  to  legatee  for  life — At  her  death  to  be 
disposed  of  as  she  so  wishes — Property  or  power.] 
A  testator  gave  by  his  will  a  bequest  in  the 
following  terms : — "  To  my  sister,  Mary  Stud- 
dert,  I  bequeath  the  sum  of  £2,000  for  her  hfe, 
and  at  her  death  to  be  disposed  of  as  she  so 
wishes : — Held,  that  the  legatee  took  merely  a 
hfe  estate  in  the  fund  with  a  general  power  of 
appointment,  and  that,  inasmuch  as  the  power 
of  appointment  had  not  been  exercised  by  the 
legatee,  the  fund  went  as  an  intestacy.  In  re 
Burkitt,  Deceased ;  Handcock  v.  Studdert  and 
Wilkinson 

M.  R.,  [1915]  1 1.  R.  205 ;  49 1.  L.  T.  R.  99 

WILL— POWER   OR   TRUST. 

Devise  to  widow — Whether  on  trust  only — ■ 
Power  of  appointment — Intestacy.]  A  testator 
devised  freeholds  to  his  wife  for  Ufe  "  for  tie 
benefit  of  our  family,  to  be  divided  among-st 
them  as  she  may  think  best "  : — Held,  that  she 
took  an  estate  for  life  in  trust  for  the  children, 
with  a  power  of  appointment  among  the  children. 
Young  v.  Young  Ch.  Div.,  52  I.  L.  T.  R.  40 

WILL— PRECATORY   TRUST. 

1. Joint    tenancy — Estoppel — Effect    of 

proving  will.]    The  testator  used  the  following 
words  in  his  will : — "  I  give,  devise,  and  be- 
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WILL— PRECATORY  rUVST— continued. 
queath  all  my  property,  real  and  personal,  of 
what  nature  and  kind  soever  I  may  die  pos- 
sessed, to  my  sisters,  Emily  Lyster,  Elizabeth 
Gordon,  and  Frances  Lyster,  to  be  by  them  en- 
joyed during  their  lives,  trusting  they  will 
make  such  disposition  of  it  afterwards  as  shall 
be  in  accordance  with  my  wishes  "  :■ — Held,  that 
these  words  did  not  create  a  precatory  trust, 
and  that  the  legatees  took  beneficially  as  joint 
tenants.  Stead  v.  Mellor  (5  Ch.  D.  225)  and 
Seid  V.  Atkinson  (L.  R.  5  Eq.  373)  followed. 
Gordon  and  Goodman  v.  Lyster 

M.  R.,  28 1.  L.  T.  R.  89 

,  2. Secret   trust.]     A   testator   left   all 

his  property  to  his  wife,  resting  satisfied  that 
she  would  faithfully  carry  out  his  wishes  re- 
garding the  same  in  the  interest  of  their  chil- 
dren, the  particulars  of  which  she  was  aware 
of.  The  will  was  witnessed  by  two  of  the  chil- 
dren. The  testator  about  the  same  time  wrote 
a  letter  addressed  to  his  wife,  which  stated  his 
wishes  as  to  the  disposal  of  the  property  he  had 
left  to  her  by  his  will,  and  contained  the  follow- 
ing sentence ; — "  I  think  this  disposition  is  as 
fair  as  I  can  make  it,  and  I  hop  3  it  wiU  satisfy 
all ;  but  you,  of  course,  may  modify  it  if  you 
think  or  find  it  desirable."  Shortly  afterwards 
the  testator  read  out  the  will  and  letter  in  the 
presence  of  his  wife  and  children,  and  she  ac- 
quiesced in  it : — Held,  that  the  circumstances 
were  such  as  would  make  the  letter  a  binding 
trust,  if  it  were  intrinsically  capable  of  creating 
a  trust ;  but  that,  by  reason  of  the  sentence  in 
question,  there  was  no  binding  trust.  Sullivan 
v.  Sullivan  M.  R.,  [1903]  1  I.  R.  193 

3. Secret  trust — Property  left  by  will  to 

legatee  absolutely — Secret  arrangement  that  the 
legatee  was  to  lean  this  property,  along  with 
property  o/  his  own,  to  a  nephew  of  the  testatnr.] 
In  the  year  1899,  A.,  a  clergyman,  made  his 
will,  and  thereby,  after  making  two  pecuniary 
bequests,  left  the  residue  of  his  property  to  his 
brother  B.,  a  solicitor,  whom  he  appointed  his 
executor.  In  the  year  1891,  during  the  lifetime 
of  A.,  B.  prepared,  in  his  own  handwriting,  a 
draft  will,  whereby,  after  leaving  the  plaintiff, 
who  was  his  nephew,  a  property  called  Owenbeg, 
he  devised  and  bequeathed  all  the  residue  of  his 
property  to  the  defendant,  who  was  the  son  of 
a  deceased  nephew.  He  sent  this  draft  will  to 
the  plaintiff,  who  also  was  a  solicitor,  for  his 
suggestions.  Immediately  afterwards,  and 
during  the  lifetime  of  A.,  B.  prepared,  in  his 
own  handwriting,  a  draft  codicil  to  his  will,  in 
which  he  recited  A.'s  will,  by  which  he  was 
appainted  residuary  legatee  and  executor,  and 
also  recited  the  particulars  of  A.'s  property,  and 
thereby,  in  the  event  of  his  surviving  his  brother, 
and  becoming  entitled  to  A.'s  property,  he 
devised  and  bequeathed  the  same,  item  by 
item,  to  the  plaintiff,  and'  he  stated  that  he 
made  these  (Sspositions  in  pursuance  of  an 
arrangement  made  by  his  brother  A.,  that 
the  property  mentioned  in  the  draft  codicil 
should  go,  along  with  Owenbeg,  to  the  plaintiff, 
and  that  his  own  property  should  go  to  the 
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defendant,  adding  that  if  A.  survived    him  he 
would  make  a  new  will  carrying  out  the  pro- 
visions of  the  codicil.     A.  died  shortly  after  the 
preparation   of  the   draft  codicil,   and    before 
either  it  or  the  draft  will  were  executed,  and  B. 
thereupon  prepared  and  executed  a  will  practi- 
cally incorporating  the   provisions  of  the  draft 
will  and  codicil,  but  not  stating  anything  about 
the  arrangement  made  with  his  brother.     B. 
sent  this  will,  while  in  draft,  to  the  mother  of 
the  defendant,  and  at  the  same  time  wrote  a 
letter,  which  he  did  not  send  her,  stating  that 
he  had  left  the  plaintiff  Owenbeg,  and  a  full 
equivalent  for  the  money  and  property  which 
he  had  taken  on  A.'s  death,  "  it  being  arranged 
between  us  that  his  property  was  to  go  to  J.," 
the  plaintiff, "  and  mine  to  W.,"  the  defendant's 
father.      By  a  subsequent  will  and  codicils  B. 
revoked,  one  by  one,  the  bequests  to  the  plain- 
tiff of  each  item  of  the  property  representing 
A.'s  estate,  and  directed  the  same  to  fall  into 
his  residuary  estate,  to  which  the  defendant 
was   to    become   entitled,   and   by  the   testa- 
mentary dispositions  operative  at  the  death  of 
B.,  who  died  in  1899,  the  plaintiff  only  took 
Owenbeg.     B.  kept  accounts  and  rentals  of  A.'s 
property  from  1891  to  1899,  separating  them 
from  the  accounts  of  his  own  property.     He 
also    wrote    out   a    memorandum    stating    his 
reasons  for  revoking  the  several   bequests  of 
portions  of  A.'s  property  to  the  plaintiff,  from 
which  it  appeared  that  he  revoked  these  dis- 
positions for  the  purpose  of  recouping  himself 
or  his  estate  for  some  loss  which  he  imagined 
he  had  sustained  by  the  conduct  of  the  plain- 
tiff and  another  solicitor  whom  he  had  taken 
into  partnership  with  him.     It  was  proved  by 
an  old  friend  of  B.  that  he  had  stated  to  her 
that  A.  had  said  to  him  that  he  would  take 
care  of  the  plaintiff  if  he,  B.,  would  take  care  of 
the  [defendant: — Held,  by  the  House  of  Lords, 
reversing  the  decision  of  the  Court  of  Appeal 
(FitzGibbon  and  Walker,  L.JJ.,  from   whom 
Lord  Ashbourne,  C,  dissented),  and  restoring 
the  decision  of  the  Master  of  the  Bolls,  that  B. 
took  A.'s  property  upon  trust  to  leave  it  and 
Owenbeg  by  will  to  the  plaintiff.   Freruyhv .  French 
m.  R.,  App.,  H.  L.,  [1902]  1 1.  R,  172, 194,  224 

WILL— PUNCTUATION. 

Gift  of  farm,  and  chattels  to  wife  to  manage  to 
best  advantage  of  self  and  children — Trust — 
Joint  tenancy — Beneficial  interest. "]  A  testator 
left  his  farm  and  chattels  to  his  wife, "  she  to 
have  and  manage  same  to  the  best  advantage 
to  herself  and  her  five  children "  (naming 
them) : — Held,  that  the  widow  took  as  trustee 
for  herself  and  her  five  children  as  joint  tenants. 
It  is  from  the  words  and  context  of  a  will  and 
not  from  the  punctuation  that  the  sense  must 
be  collected.  Campbell,  Deceased;  M'Cabe  v. 
Campbell  O'Connor,  J.,  [1918]  1 1.  R.  429 

WILL— REPUBLICATION. 

1.  Date  of  —  Bringing  down  the  will  to 

the  date  of  the  codicil — Contrary  intention — Settle- 
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merit. ]  R.  S.,  by  will  dated  the  30th  April, 
1836,  devised  all  hie  estates  to  the  use  of  his 
■daughter  Charlotte  S.,  for  life,  with  remainder 
"to  her  first  and  every  other  son  in  tail  male,  with 
remainder  to  six  other  persons  (brothers  and 
nephews  of  the  testator)  as  tenants-for-Ufe, 
with  remainder  to  their  first  and  other  sons  in 
tail  male,  with  remainders  over.  The  testator 
provided  that  it  should  be  lawful  for  his  said 
■daughter,  or  any  person  who  should  be  by  virtue 
■of  the  said  hmitations  in  the  actual  possession 
of  or  entitled  to  the  receipt  of  the  rents  of  the 
lands  thereby  devised,  at  any  time,  whether 
sole  or  covert,  by  any  deed  or  instrument  in 
writing  to  limit  or  appoint  to  the  use  of  or  in 
trust  for  any  and  every  husband  or  wife  whom 
his  said  daughter,  or  such  person  as  aforesaid, 
should  or  might  thereafter  marry,  for  his  or  her 
life,  any  annual  sum  or  sums  of  money  or  yearly 
rentcharge  or  rentoharges  at  the  yearly  rate  of 
£8  for  every  £100  by  the  year  of  such  portion  as 
such  husband  or  wife  should  pay  or  settle,  not 
exceeding  in  the  whole  the  yearly  sum  of  £1,000. 
By  a  codicil  to  his  will,  dated  the  18th  June, 
1855,  the  said  B.  8.  limited  an  estate  in  tail 
female  to  the  daughters  of  his  daughter  Charlotte, 
on  the  condition  that  if  they  married  they  and 
their  husbands  should  take  the  name  and  arms 
of  S.  The  testator  then  provided  that,  his 
daughter  Charlotte  S.  having  married  0.  W.  M., 
he  bequeathed  to  her  the  whole  of  his  estates  and 
property  for  life,  on  condition  that  all  the 
regulations,  stipulations  and  reservations  in  his 
will  should  be  carried  out  by  her  and  her 
husband.  The  testator  added  a  second  codicil 
dated  the  18th  April,  1858,  which  did  not 
alter  or  revoke  any  of  the  provisions  already 
mentioned.  In  1848,  on  the  marriage  of 
Charlotte  S.  with  C.  W.  M.,  by  indenture  dated 
the  17th  January,  1848,  sums  of  £10,000, 
secured  by  mortgage,  the  fortune  of  C.  W.  M., 
and  £10,000  Irish  currency,  the  fortune  of 
Charlotte  S.,  were  assigned  to  trustees  upon 
trust  to  pay  £100  a  year  to  the  wife  for  pin- 
money,  subieot  thereto  upon  trust  to  pay  the 
income  to  C.  W.  M.  for  life ;  and  after  his 
death,  in  case  the  wife  survived,  to  pay  her 
£400  a  year  for  jointure ;  and  after  the  death 
of  husband  and  wife  in  trust  for  the  children  as 
the  husband  should  appoint ;  and  in  default  of 
such  appointment,  as  the  wife  should  appoint ; 
and,  in  default  of  appointment  by  either  husband 
or  wife,  then  for  the  children  equally.  There 
were  four  children,  issue  of  the  marriage — 
namely,  Richard  Charles,  Harriette  Gertrude, 
Helena  and  Charlotte.  R.  S.,  the  testator, 
died  in  1858.  By  indenture,  dated  the  10th 
April,  1865,  Charlotte  S.,  in  pursuance  of  the 
power  in  the  will,  granted  to  C.  W.  M.  a,  rent- 
charge  of  £800  a  year  for  his  life,  to  commence 
from  her  death,  and  appointed  the  lands  devised 
by  the  will  to  W.  as  trustee  for  200  years  to 
secure  the  same.  After  Richard  Charles  came 
of  age  the  entail  was  barred,  and  by  deed  dated 
the  I2th  January,  1881,  the  estates  were  re- 
S3ttled,  after  the  death  of  Charlotte  8.,  to  the 
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use  of  Richard  Charles  for  life,  with  remainder 
in  tail  male,  with  remainder  to  Harriette  Gertrude 
for  life,  with  remainders  over.  Richard  Charles 
died  in  1888,  leaving  an  only  child,  Claude,  who 
died  an  infant.  Charlotte  S,  died  in  1892, 
whereupon  Harriette  Gertrude  became  entitled 
to  the  estates,  but  refused  to  pay  the  rent- 
charge  of  £800  a  year : — Held  (affirming  the 
decision  of  Porter,  M.B  ),  (1)  that  although  the 
codicils  operated  as  a  republication  of  the  will, 
and  for  certain  purposes  brought  down  the  date 
of  the  will  to  that  of  the  codicils,  they  did  not 
alter  the  construction  of  the  will,  and,  therefore, 
the  words  "hereafter"  and  "may  marry." 
were  to  be  read  as  of  the  date  of  the  -will ; 
(2)  that  the  consideration  for  the  raising  of  the 
rentcharge  of  £800  a  year,  as  prescribed  by  the 
will  of  1836,  was  satisfied  by  the  terms  of  the 
settlement  of  1848  in  setthng  the  mortgage  for 
£10,000.     Earl  of  Mountrashell  v.  8myth 

App.,  [1895]  1  I.  R.  346 

2. Codicil — Date  of  will  brought  down  to 

date  of  codicil — Substitutional  gift- — Extrinsic 
evidence.']  A  testator,  by  bis  will,  gave  to  his  son 
a  power  to  appoint  a  jointure,  not  exceeding 
£200  per  annum,  charged  on  the  lands  of  C,  to 
any  woman  the  son  might  marry.  The  son, 
subsequently  to  the  date  of  the  will,  having 
married  E.,  the  testator,  by  a  codicil,  revoked 
certain  devises  contained  in  the  will,  and 
directed  that  E.  should  receive  out  of  the  lands 
of  C.  a  jointure  rentcharge  of  £200  per  annum 
during  her  life  : — Held,  by  Barton,  J.,  that  parol 
evidence  was  admissible  to  show  the  testator's 
intention,  and  that,  so  far  as  E.  was  concerned, 
the  jointure  in  the  codicil  was  in  substitution  for, 
and  not  in  addition  to,  the  power  of  jointuring 
given  by  the  will.  Held,  by  the  Court  of  Appeal, 
that  the  judgment  of  Barton,  J.,  should  be 
affirmed.  Held,  by  Sir  I.  J.  O'Brien,  C,  that,  on 
the  true  construction  of  the  will  and  codicil,  the 
jointure  given  by  the  codicil  was  in  substitution 
for  that  given  by  the  will ;  but  that  extrinsic 
evidence  as  to  the  value  of  the  testator's  estate 
was  not  admissible,  the  question  being  one  purely 
of  construction.  Held,'hy  Ronan  and  Molony, 
L.JJ.,  that  the  codicil  operated  as  a  republica- 
tion of  the  will ;  that  accordingly,  in  the  absence 
of  contrary  intention,  the  language  of  the  will 
must  be  construed  as  of  the  date  of  the  codicil, 
and  that  there  was  no  evidence  of  any  such 
contrary  intention.  The  principle  and  effect  of 
repubhcation  of  a  will  by  a  codicil  of  later  date 
considered.  Dicta  in  Mountcashell  v.  Smyth 
(ri895]  1  I.  B.  346)  discussed.  Grealey\ 
Sampson    Barton,  J.,App., [1917]  1 1.R.286,  289 

WILL— RESIDUARY   BEQUEST. 

!• Gift  of  portions — Amount  to  be  fixed 

by  trustees— Uncertainty.]  A  testator  directed 
that  the  remainder  .of  his  farm,  houses  and 
chattels  should  be  divided  equally  between  his 
two  sons,  subject  among  other  payments  to  the 
pajment  of  a  portion  to  each  of  his  five 
daughters,  to  be  determined  by  his  wife  and 
executors,    according    to    the    value    of   their 
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WILL— RESIDUARY  BEQUEST— coniJTOed. 
portions  of  the  farm  and  the  services  the  girls 
might  have  rendered  to  the  family,  and  in  case 
of  a  daughter's  share  being  a  marriage  share 
according  to  the  match  she  might  make,  all  of 
which  amount  of  money  and  times  and  ways  of 
payment  were  to  be  determined  by  his  wife  and 
executors ; — Held,  that  the  gift  of  portions  to 
the  daughters  was  not  void  for  uncertainty. 
In  re  Conn,  Deceased  ;  Conn  v.  Burnn 

V.-C,  ri898]  1  I.  R.  337 

2.  — —  Imperfect  enumeration.]  Testator, 
by  his  will,;  executed  fifteen  years  before  his 
death,  after  certain  other  dispositions  and 
directions,  made  a  bequest  of  the  remainder  of 
his  estate, "  consisting  of  a  life  assurance  policy 
for  £500  with  the  Gresham  Assurance  Company, 
seven  shares  of  ordinarv  stock  in  Arthur 
Guinness,  Son  &  Co.,  thirty  shares  in  the 
Rand  Victoria  Mining  Company  of  South  Africa, 
together  with  any  moneys  due  to  me  by  ordinary 
pay  as  a  captain  in  the  Army  Medical  Staff." 
Since  the  date  of  the  will  the  testator  acquired 
further  property  and  sold  some  of  the  shares 
mentioned  in  the  will :  — Held,  that  the  entire  of 
the  testator's  residuary  property  to  which  he  was 
entitled  at  his  death  passed  under  the  bequest, 
Stapleton  v.  Dalton         Cb.  Div.,  49  I.  L.  T.  R.  62 

3.  — •—  Meaning  of  residue — "  I  wish  my 
urniture  and  library  to  be  sold  and  the  proceeds 
to  pay  my  debts,  and  theresidue  to  he  applied,"  iScc, 
— Limited  or  general.]  A  testator  having  by  his 
will  made  certain  specific  dispositions  of  his 
property  addei — "  I  wish  my  furniture  and 
library  to  be  sold  and  the  proceeds  to  pay  my 
debts,  and  the  residue  to  be  applied  by  the  bishop 
and  parish  priest  in  the  improvement  of  the 
church  of  Purrow,  or  for  any  purpose  connected 
with  that  church  as  they  may  deem  suitable." 
The  amount  realised  by  the  sale  of  the  furniture 
and  library  left  a  surplus  of  only  £70  after  the 
payment  of  the  testator's  debts,  while  his  entire 
residuary  estate  amounted  to  over  £1 ,000  : — 
Held  (Barry,  L.C.,  dissenting),  that  the  word 
residue  in  the  context  was  confined  to  what  was 
left  of  the  proceeds  of  the  sale  of  the  furniture 
and  library  after  payment  of  the  debts,  and 
that  it  did  not  include  all  the  general  personal 
estate  of  the  testator  not  specifically  made  the 
subjects  of  bequests.  Gahill  v.  Coman  and 
others  App.,  46  I.  L.  T.  R.  245 

4. Lapsed  and  revoked  shares  of  par- 
ticular residue — 6i{t  to  wife  and  children  then 
living — Class.]  A  testator  bequeathed  certain 
articles  consisting  of  works  of  art,  &c.,  speci- 
fically to  individuals,  and  directed  that  all  his 
furnitifre,  .  .  .  objects  of  art  and  house- 
hold goods,  not.;by  his  will  or  any  codicil  thereto 
otherwise  bequeathed,  should  be  sold  within  six 
months  after  his  decease,  and  that  the  money 
arising  from  the  sale  should  be  divided  equally 
between  his  wife  and  all  his  children  then  living, 
share  and  share  alike ;  and  after  other  disposi- 
tions he  bequeathed  the  residue  of  his  property 
to  one  of  his  children.  By  a  codicil  he  revoked 
all  gifts  to  another  child  D.  The  specific 
legatees  and  the  testator's  wife  died  in  his  life- 
time : — Held  (1)  that  the  specific  legacies  fell 


WILL— RESIDUARY  BEQUEST— cowfo'naci. 
into  the  particular  residue;  (2)  that  the  shares  of 
the  wife  and  D.  of  that  residue  did  not  pass  to  th^ 
general  residuary  legatee,  but  went  to  the  children 
other  than  X).,  living  at  the  period  of  distribution. 
M'  Kay  v.  M'  Kay  V.-C,  [1900]  1 1.  R.  213 

5. Particular         residue  —  Codic^ -— 

Erroneous  recital.]  Testator,  by  a  codicil, 
erroneously  recited  that  he  had  already  dis- 
posed of  part  of  one  portion  of  his  property  by 
his  wiU,  and  gave  the  residue  of  this  portion  to 
a  legatee  : — Held,  that  the  entire  of  this  portion 
passed  to  the  legatee,  and  did  not  fall  into  the 
general  residue.  Bergin,  Deceased ;  Langan  v. 
Bergin  „  V.-C,  [1896]  1  I.  R.  331 

6. Pecuniary  legacies — Directions  as  to 

investment,  accumulation,  and  survivorship.'] 
A  testator  bequeathed  pecuniary  legacies  to 
four  persons,  Jane  G.,  Matthew  G.,  Margaret 
0.,  and  Thomas  G.,  respectively,  and  left  the 
residue  of  his  property  to  Thomas  G.  and 
Robert  G.  and  their  children,  in  equal  shares. 
He  added  certain  directions,  with  reference  to 
the  legacies,  as  to  investment,  accumulation, 
and  survivorship : — Held,  that  the  word 
"  legacies "  could  not  be  extended  so  as  to 
include  the  residue,  and  that,  therefore,  the 
directions  as  to  investment,  accumulation,  and 
survivorship  applied  only  to  the  pecuniary 
legacies.  In  re  Aiken,  Deceased :  Bolon  v. 
GilUland  V.-C,  [1898]  1  I.  R.  335 

7. Property  "not  hereinbefore  disposed 

of  " — Second  residuary  clause — Lapsed  legacies 
and  devises — Whether  captured  by  first  or  second 
residuary  clause.]  A  testator,  after  several 
legacies  and  devises  of  land,  which  failed, 
devised  and  bequeathed  to  his  executors  on 
certain  trusts  the  remainder  of  his  property, 
which  he  described  as  follows :- — "  All  my 
railway  and  other  shares,  stocks,  and  interest 
in  companies,  moneys  in  the  funds,  dividends 
and  debts  due  to  me  at  the  time  of  my  death, 
and  also  the  rest  of  my  estate  and  effects,  real 
and  personal,  not  hereinbefore  disposed  of,  and 
all  securities,  bonds,  coupons,  cash  in  bank  or 
elsewhere."  At  the  end  of  his  will  he  appointed 
C.  S.  his  residuary  legatee : — Held,  that  the 
words  of  the  first  general  residuary  clause  were 
sufficiently  wide  to  capture  not  only  property 
undisposed  of,  but  also  lapsed  legacies  and 
devises,  although  there  was  apparently  in  that 
case  nothing  left  for  the  second  residuary  clause 
to  operate  upon.    Johns  v.  Wilson 

V.-C,  [1900]  1  I.  R.  342 

Appointment  [1901]  2  I.  R.  232  ; 

35  I.  L.  T.  R.  68 
See  Domlcil.    2. 

Lease  with  option  of  purchase 

[1896]  1  I.  R.  370 
See  WiU— Specific  Devise.    2. 

Residuary  bequest  to  executor — Whether 

conditional  on  acceptance  of  office 
[19061 1 1.  R.  386, 394  ;  40  I.  L.  T.  R.  109 
See  Executor— General.    5. 

Legacy  to  executor — Gift  to  executor — 

Non-acceptance  of  office 
App.,  [1906]  1 1.  R.  386.  394  ;  40  I.  L.  T.  R.  109 
See  Executor— General.    5. 
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WILL— REVOCATION. 

1. Codicil.]    Where  a  devise  in  a  will 

is  clear  and  unambiguous,  the  onus  ia  on  those 
alleging  revocation  by  a  codicil  to  show  that 
the  expression  of  the  testator's  intention  to 
revoke  is  equally  clear  and  unambiguous.  Hewrle 
V.  Hicka,  I  CI.  &  Kn.  20,  and  In  re  Stoodky, 
[1915]  2  Ch.  295,  appUed.  Pennefather  v. 
Lloyd  Barton,  J.,  [1917]  1 1.  B.  337 

2.  ■ Codicil — Legacy  —  "  Sole     universal 

legatee."']  By  his  will  a  testator  made  certain 
legacies  and  bequests  to  two  of  his  brothers, 
J.  S  W.,  and  also  to  the  children  of  a  third 
brother.  By  a  codicil  he  revoked  all  legacies 
and  bequests  to  his  brother  J.,  and  left  all  his 
property  to  his  brother  W.,  and  appointed  him 
"  sole  universal  legatee  "  : — Held,  that  the  gifts 
to  the  children  of  the  third  brother  were 
thereby  revoked.     Stewart  v.  Stewart  • 

Co.  Ct.,  29  I.  L.  T.  R.  139  ; 
ClT.  Cas.,  Gibson,  J.,  30  I.  L.  T.  R.  136 

3. Codicil — Several  residuary   legatees — 

Sevocation  in  part — Intestacy.]  Where  a  testa- 
tor by  iiis  will,  after  several  bequests,  devised 
and  bequeathed  all  the  rest,  residue,  and  re- 
mainder of  his  property  to  five  persons  equally 
who  in  the  event  of  his  intestacy  would  be  five 
of  his  next-of-kin,  and  subsequently  by  a  codicil 
expressly  revoked  his  said  will  so  far  as  the 
said  devise  and  bequest  of  the  said  residue 
was  concerned  to  three  of  the  said  residuary 
legatees,  but  confirmed  his  said  will  in  all  other 
respects  : — Held,  that  the  effect  of  such  revoca- 
tion was  to  create  an  intestacy  as  to  these  three 
shares,  and  that  accordingly  they  passed  to  the 
next-of-kin  generally,  as  in  case  of  intestacy. 
Bodley  v.  Sheridan 

V.-C.,  35 1.  L.  T.  R.  19  ;  1  N.  I.  J.  R.  28 

4. Destruction — Dependent  relative  revo- 
cation— Anifrms  revocandi.]  Where  a  testatrix 
who  understood  the  nature  of  a  codicil,  having 
made  a  will  disposing  of  all  her  property,  with 
the  exception  of  a  small  residue,  as  to  which 
she  was  undecided  what  she  would  do,  subse- 
quently destroyed  the  will  and  expressed  herself 
dissatisfied  with  it,  inasmuch  as  it  left  nothing 
to  Johnny,  and  when  it  was  sought  to  estabUsh 
the  will  by  applying  the  doctrine  of  dependent 
relative  revocation,  on  the  ground  that  the 
intention  was  not  to  destroy  the  will  in  toto 
and  for  ever,  but  merely  to  add  to  it  by  making 
provision  for  Johnny : — Held,  that  the  destruc- 
tion of  the  will  by  the  testatrix,  knowing  that 
she  could  have  added  to  it  by  a  codicil,  raised 
a,  strong  presumption  of  animus  revocandi,  and 
as  that  presumption  was  not  rebutted  in  evidence 
the  Civil  Bill  to  estabUsh  the  will  should  be 
dismissed,  and  there  should  be  a  declaration 
of  intestacy.      Pinnions  v.  Smith 

Co.  Ct.,  37 1.  L.  T.  R.  116 

5. False    assumption    of    fact— /»ico»- 

sistent  legacies.']  The  revocation  of  a  bequest 
grounded  on  an  assumption  of  fact  which 
is  false,  takes  effect,  unless  as  a  matter  of 
construction  the  truth  of  the  fact  is  the  con- 
dition of  the  revocation.  A  testatrix  by  the 
first  codicil  to  her  will  directed  certain  legacies, 


WILL— REVOCATION— coniinned. 
bequeathed  thereby, to  be  paid  out  of  "my  V. 
bonds."  By  a  second  codicil  she  stated: "  I  find 
I  have  a  sum  of  £700  V.  stock  which  I  have  not 
put  into  my  will,  and  I  wish  to  be  disposed  of 
as  follows,"  and  then  proceeded  to  make  a 
number  of  bequests  of  the  "  V.  stock,"  which 
was  shown  to  be  the  same  as  the  "  V.  bonds  " 
referred  to  in  the  former  instrument : — Held,. 
that  the  bequest  of  "  V.  stock"  in  the  second 
codicil  being  grounded  on  the  false  assumption 
that  the  testatrix  had  not  made  any  previous 
disposition  of  the  stock,  and  being  contingent 
and  conditional  on  the  truth  of  that  assumption, 
failed,  and  that  the  doctrine  of  revocation  by 
inconsistent  subsequent  disposition  did  not 
apply.  In  re  Fa/ris  ;  Ooddard  v.  Overend  (No.  2)> 
[1911]  1  I.  R.  469 
6. "  Residue  of  my  money  " — Resi- 
duary gift — Gift  of  £1 ,000  in  aid  of  the  restoration 
of  the  house  at  Harperstown."]  A  testatrix  by 
her  will  bequeathed  the  residue  of  her  personal 
estate  to  her  sister  absolutely.  By  a  codicil, 
after  making  certain  specific  bequests  of  fur- 
niture and  other  personal  chattels  and  certain 
legacies,  she  proceeded  :• — "  The  residue  of  my 
money  I  wish  to  go  to  the  Society  of  Irish 
Church  Missions : — Held,  that  the  gift  of  "  the 
residue  of  my  money "  in  the  codicil  was  » 
residuary  bequest  of  the  personal  estate  revoking 
the  residuary  gift  in  the  will.  A  gift  of  "  £1,000 
to  the  Master  of  Ruthven  in  aid  of  the  restora- 
tion of  the  house  at  Harperstown.  Held,  an 
absolute  gift  freed  from  any  obligation  or  trust. 
Deacon  v.  O'Orady         M.'R.,  38  I.  L.  T.  R.  73 

Revocation — Codicil    in    substitution  for 

will  45  I.  L.  T.  R.  93 

See  Probate  (and  Administration) — Execu- 
tion of  Will.    10. 

Revocation — Direction  to  destroy 

[1905]  2  I.  R.  540  ;  5  N.  I.  J.  R.  21& 
'See  Probate  (and  Administration) — Revoca- 
tion of  Will.    1. 

Revocation  of  appointment  by  deed 

[1910]  1  I.  R.  258  ;   43  I.  L.  T.  R.  117 
See  Power— Execution.    25. 
Revocation — Two     testamentary    instru- 
ments—Probate        [1909]  2  I.  B.  521 
See  Probate  (and  Administration)^ — Revo- 
cation of  Will.    3. 


WILL— SATISFACTION. 
Power   of   appointment   by   deed   or   will — 

Appointment  by  will  among  certain  objects  equally 
— Subsequent  appointment  by  deed  to  one  of  the 
same  objects  "  in  full  discharge "  of  share  of 
appointee — Satisfaction  pro  tanto.']  By  his  will„ 
dated  in  1893,  a  testator,  in  exercise  of  a  power 
by  deed  or  will  to  appoint  a  portions 
charge  of  £10,000  among  his  younger  children, 
appointed  that  the  said  sum  should  be  paid  in 
equal  shares  to  all  his  daughters,  of  whom  there 
were  four.  By  deed,  executed  in  1896,  on  the 
marriage  of  one  of  his  daughters,  reciting  the 
said  power,  and  that  there  were  six  children  of 
his   marriage,   he   irrevocably   appointed   that 
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WiLL-SATISF  ACTION— CO  nti  med . 
£2,000,  portion  of  the  £10,000,  should  imme- 
diately belong  to  his  said  daughter,  and  he 
directed  that  the  said  sum  of  £2,000  should  be 
"  in  full  disoharjje "  of  the  share  of  his  said 
daughter  in  the  £10,000.  He  died  in  1897,  leav- 
ing his  four  daughters  him  surviving  : — Held, 
*'iat  the  sum  appointed  by  the  deed  of  1 896  was 
in  satisfaction  pro  tarda  only,  and,  accordingly, 
that  the  married  daughter  became  entitled  under 
the  will  to  £500  in  addition  to  the  £2,000  so 
appointed  to  her  by  deed.  Kingsmill  Moore's 
Mints  Wylie,  J.,  [1917]  1  I.  R-  240,  244  ; 

51  I.  L.  T.  R.  106 


WILL— SOLICITOR-EXECUTOR. 

Profit  costs — Priority — Legacy — -Estate  insuffi- 
■dent  to  pay  all  legacies — Condition  that  legatee 
should  execute  a  settlement — Condition  subsequent 
— Non-performance  —  Forfeiture  —  Gift  over.'] 
"Where  an  estate  is  solvent  but  insufficient  to  pay 
legacies  in  full,  the  profit  costs  of  a  solicitor 
given  to  him  by  the  will  of  the  testatrix,  of  which 
iie  is  appointed  executor  and  trustee,  do  not  take 
priority  over  other  legacies.  A  testatrix 
appointed  trustees  of  her  will,  and  directed  them 
■to  set  apart  a  sum  of  £1,000,  to  hold  the  same 
■on  trust  from  the  expiration  of  one  year  after 
iier  death,  subject  to  the  proviso  thereinafter 
appearing  respecting  such  sum  and  the  limita- 
-tions  thereof,  to  pay  the  income  to  her  daughter 
M.  for  her  life,  and  after  her  death  for  her 
■children  or  remoter  issue,  as  M.  should  by  deed 
or  will  appoint,  with  certain  remainders  over 
in  default  of  appointment  and  in  default  of 
issue,  and  directed  that  M.  should  within  one 
jear  from  her  (testatrix's)  death  execute  a 
settlement  of  certain  interests  to  which  she 
.•should  become  entitled  under  the  will  upon 
certain  specified  trusts,  and  directed  that  in  the 
event  of  M.  neglecting  or  declining  to  carry  out 
that  direction  the  trusts  concerning  her  life  estate 
in  the  sum  of  £1,000,  and  all  ulterior  trusts 
thereof,  should  be  deemed  of  no  effect ;  and 
there  was  then  a  gift  over  in  favour  of  another 
daughter  and  her  issue.  Testatrix  also  directed 
that  her  solicitor  (trustee  and  executor  of  her 
■will)  should  act  in  carrying  out  the  trusts  of  the 
•will,  and  in  the  preparation  and  execution  of  any 
-deeds  to  be  executed  for  the  carrying  out  of  the 
■desire  and  intention  of  the  testatrix.  The  will 
■was  read  over  and  explained  by  the  soUoitor- 
■trustee  to  the  legatee,  but  the  Court  came  to  the 
conclusion  that  she  did  not  clearly  understand 
its  provisions.  She  expressed  herself  willing 
to  sign  any  document  that  the  solicitor-trustee 
should  supply  to  her.  She  never  executed  any 
■settlement  in  pursuance  of  the  direction  in  the 
"will.  More  than  one  year  had  elapsed  since  the 
•death  of  the  testatrix  ; — Held,  that  the  solicitor- 
trustee  was  not  under  any  obligation  to  prepare 
or  submit  any  particular  document  to  the 
legatee  for  execution,  and  that  as  she  had  not 
complied  with  the  condition  she  forfeited  the 
legacy,  and  the  gift  over  took  effect.  O'Higgins 
V.  Walsh  Barton,  J.,  [1918]  1  I.  R.  126 


WILL— SPEAKING  FROM  DEATH. 

1. General  legacy — Bank  shares — Sub- 
division of  shares— Change  iri  value — Wills  Act, 
1S37  (1  Vict,  c.  26),  s.  24.]  A  testatrix  by  her 
will  bequeathed  to  her  executors  "  ten  old 
Belfast  Bank  shares,"  upon  trust  to  pay  the 
income,  dividends,  and  profits  thereof  to  a  son 
of  testatrix's  cousin  for  his  life,  and,  subject 
thereto,  upon  trust  lor  any  widow  he  miight 
leave  and  his  children,  share  and  share  alike. 
At  the  date  of  the  will  the  shares  were  £100 
shares,  of  the  value  of  £129  each.  By  a  binding 
resolution  of  the  company  it  was  resolved  that 
the  shares  should  be  subdivided  into  ten  shares 
of  £10  each,  and  that  the  substituted  shares 
should  be  called  and  known  as  "  old  Belfast 
Bank  shares."  These  shares  were  of  the  value 
of  £12  13b.  each  at  the  date  of  her  death  :— 
Held,  that  the  legacy  was  a  general  legacy,  and 
that  there  being  no  contrary  intention  to  exclude 
the  operation  of  section  24  of  the  Wills  Act,  the 
legatee  was  only  entitled  to  ten  of  the  subdivided 
old  Belfast  Bank  shares,  or  their  value,  to  be 
ascertained  at  the  testatrix'sdeath.  InreM'Afee; 
Mack  V.  Quirey        Barton,  J.,  [1909]  1  I.  R.  124 

2. Legacy  —  Mortgage  —  Charge — Com- 
pany— Shares — Allotment  of,  by  uay  of  bonus — 
Accretion  to  subject-matte')  of  legacy.]  A  testatrix 
bequeathed  to  A.,  B.,  and  C., "  my  one  hundred 
and  seventy  pounds,  G.  &  Co.  Ordinary  Stock." 
Between  the  date  of  the  will  and  of  her  death,  a 
bonus  of  one  new  share  for  each  original  share 
was  distributed  to  the  shareholders  of  G.  dk  Co. 
and  converted  into  stock.  The  result  of  this 
distribution  was  to  reduce  the  stock  in  G.  &  Co. 
to  half  its  original  value,  so  that  the  holding  of 
£340  stock,  consisting  of  her  original  shares  and 
of  the  bonus,  of  which  the  testatrix  died  pos- 
sessed, wag  worth  no  more  than  her  original 
holding  of  £170  stock  would  have  be^n  : — Held, 
that  the  £340  stock  passed  under  the  bequest 
of  "  my  one  hundred  and  seventy  pounds 
stock."  A  testatrix  made  a  bequest  in  the 
following  terms :  — "  As  to  the  charge  affecting 
the  D.  estate  ...  of  which  only  £1,000  is 
disposable  under  the  terms  of  my  marriage 
settlement,  I  direct  that  my  executor  shall  hold 
it  in  trust  "  for  certain  persons  in  certain  shares, 
which  she  thereby  declared.  X^nder  her 
marriage  settlement  she  had  power  to  dispose 
of  a  sum  of  £1,000,  part  of  a  charge  of  £1,500. 
Held,  that  interest  due  to  the  testatrix  at  her 
death  upon  the  charge  did  not  pass  to  the 
legatees  under  the  terms  of  the  bequest.  A 
testatrix  devised  and  bequeathed  to  0,  E.  and 
F.,  her  two  mortgages  for  £1,000  and  £900 
respectively,  then  aftecting  certain  estatts,  for 
their  own  use  absolutely  in  equal  shares,  share 
and  share  alike.  Held,  that  interest  due  to  the 
testatrix  under  the  two  mortgages  at  her  death 
passed  with  the  principal  to  the  legatees.  In  re 
Faris  ;  Ooddard  v.  Ouerend 

M.  R.,  [1911]  1 1.  R.  165 

WILL— SPECIFIC  BEQUEST. 

1. Bequest  of  stock  on  a  farm — Stork 

removed   to   another  farm — Residuary     estate — 
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WILIr-SPECIFIC  BEQUEST— continued. 
OonstrucHon.]  A  testator  made  a  bequest  as 
follows ! — "  I  direct  my  executors  to  sell  and 
dispose  of  my  farm  at  Castlefish,  held  under 
judicial  tenancy,  and  whatever  stock  and  effects 
may  be  on  it  at  the  time  of  my  death,  and  to 
divide  the  proceeds  of  such  sale  between  my 
unmarried  sisters  and  my  nephews  and  nieces." 
Testator  took  the  lands  of  Halverstown  for 
temporary  grazing  in  connection  with  his  farm  of 
Castlefish,  and  always  put  his  cattle  during  the 
winter  on  lands  temporarily  taken  for  grazing 
and  brought  them  back  in  summer  to  Castlefish. 
At  the  date  of  testator's  death  in  December, 
1899,  his  cattle  were  at  Hah'erstown,  and  he 
had  no  cattle  at  Castlefish  : — Held,  that  the 
cattle  passed  under  the  bequest  and  did  not 
form  part  of  the  residuary  estate.  O'Connor  v. 
Kelly  M.  R.,  1  N.  I.  J.  R.  240 

2. Bequest  to  Rector  of  Jesuit  Order 

in  aid  o!  school — Validity  of — Illegality — Boman 
Catholic  Relief  Act — Scope  of  legislation — 
10  Geo.  IV.,  c.  7.]  A  testatrix  by  her  will  made 
the  following  bequest : — "  I  leave  to  the  rector 
of  the  Jesuits  at  M.  in  aid  of  the  school  there, 
for  the  training  of  pupils  intended  for  the  church, 
the  sum  of  £500."  The  school  at  M.  was  the 
property  of,  and  managed  by,  the  Jesuit  Order. 
It  was  divided  into  two  parts,  one  of  which  was 
a  lay  boarding  school,  and  the  other  was  an 
apostolic  school,  where  students  were  educated 
for  the  church,  some  for  the  secular  priesthood, 
and,  some  (if  they  so  elected)  for  the  Jesuit  or 
other  Order,  all  these  apostolic  students  being 
intended  to  act  as  missionaries  in  foreign  parts. 
There  was  no  pecuniary  profit  to  the  Jesuit 
Order  from  the  apostolic  portion  of  the  school : — 
Held,  that  the  gift  was  not  invalid  as  being 
contrary  to  the  policy  of  the  Roman  Catholic 
Relief  Act  (10  Geo.  IV.,  c.  7),  or  as  directly 
tending  to  train  up  students  to  be  Jesuits. 
Roche  V.  M'Dermott 

M.  R.,  [19011 1  I-  B-  394  ;  35  I.  L.  T.  R.  238 

3.  —  Debts  due  at  testator's  death — Divi- 
dends declared  after  testator's  death — Portion 
accrued  during  his  lifetime — Apportionment  Act, 
1870  (33  (b  34-  Vict.,  c.  35).]  A  testator  be- 
queathed" all  the  debts  and  accounts  due  to  me 
at  the  time  of  ray  death,  except  rents  issuing 
out  of  houses  and  lands  "  to  T. : — Held,  that 
the  bequest  did  not  include  the  apportioned  part, 
accrued  during  testator's  lifetime,  of  dividends 
declared  after  his  death  in  respect  of  the  half- 
year  in  the  course  of  which  he  died.  In  re 
Bwlce  ;  Wood  v.  Taylor 

Barton,  J.,  [1914]  1 1.  R.  81 

4. General  legacies  charged  on  income 

property  of  specifkally  bequeathed  during 
of  minority  legatee — Priority —  Trust  for 
payment  of  legacies.']  After  bequeathing 
certain  pecuniary  legacies  to  his  children 
"  if  and  when  they  should  attain  the  age 
of  twenty-one  years  respectively,  but  not 
otherwise,"  a  testator  bequeathed  his  farm  to 
his  son  T.,  "  if  and  when  he  should  attain  the 
age  of  twenty-one  years,  but  not  otherwise," 
and  bequeathed  his  publiohouae  to  his  son  E., 


WILL— SPECIFIC  BEQUEST— coKiiwied. 
in  case  his  wife  should  not  exercise  in  favour 
of  any  other  child  a  power  of  appointment  over 
the  same  given  her  by  the  will.  The  testator 
then  appointed  his  wife  executrix  of  his  will, 
and  devised  and  bequeathed  to  her  "  his- 
property,  house,  licences,  farm,  and  other  assets 
in  trust  to  retain  the  same  or  to  sell,  call  in,  and 
re-invest  the  same  from  time  to  time,  and  to- 
reeeive  the  income,  profits,  and  interest  thereof 
for  her  sole  use  and  benefit,  until  such  time  or 
times  as  the  bequests  in  the  will  mentioned. 
should  respectively  come  into  operation,  when 
same  should  be  provided  for  as  thereinbefore 
mentioned": — Hr^U,  (1)  that  there  was  a 
specific  bequest  of  the  licensed  premises  and  of 
the  testator's  farm,  and  that  they  wore  not 
assets  for  the  payment  of  the  general  legacies  ; 
(2)  idubilanie  Holmes,  L.J.\  that  the  executrix 
was  a  trustee  for  the  purpose  of  making  pro- 
vision for  the  payment  of  the  general  legacies  as 
they  became  due,  and  as  such,  was  liable  to 
account  for  the  income  and  proceeds  of  sale  of 
the  property  devised  and  bequeathed  to  her.. 
Daly  V.  Carrdl  App..  S9  I.  L.  T.  R.  15& 

5. Gift   of   sum   of   stock  in   railway 

company — Intention  of  testator— Context.]  A 
testator,  after  appointing  his  daughters  M.  and 
B.  and  other  trustees  and  executors  of  his; 
will,  bequeathed  certain  pecuniary  legacies  to 
the  minor  children  of  his  deceased  son  W.^ 
subject  to  the  conditions  and  provisions  men- 
tioned, and  directed  his  trustees  and  executors: 
to  invest  these  legacies  in  any  investments, 
authorised  by  law  for  trust  funds,  or  upon  the 
debentures  or  debenture  stock,  or  guaranteed 
or  preference  stock,  of  any  railway  companies 
of  the  United  Kingdom,  with  power  to  vary,, 
and  discretion  to  apply  the  income  of  such 
investments  for  the  maintenance  and  education 
of  the  legatees.  Testator  then  directed  his 
executors  and  trustees  to  invest  £200  in  any  of 
the  securities  thereinbefore  mentioned,  and  to 
pay  the  income  arising  therefrom  to  C,  for  her 
life,  so  long  as  she  remained  unmarried.  It 
was  then  put  in  settlement.  He  then  be- 
queathed to  a  grandson,  when  he  should  attain 
the  age  of  twenty-four,  the  sum  of  £1,000,  and. 
directed  the  executors  and  trustees  to  invest 
the  legacy  in  the  investments  previously 
authorised,  and  to  pay  the  income  arising  from 
such  investments  to  the  mother  of  the  legatee,, 
for  his  maintenance  and  education,  till  he  should, 
attain  twenty-four.  Testator  then  bequeathed 
his  gold  watch  and  chain  to  another  grandson. 
He  then  gave  and  bequeathed  to  his  daughter 
M.  £1,000  debenture  stock  in  the  G.  S.  &  W. 
Railway  Company  and  £500  in  preference  stock. 
in  the  same  railway  for  her  sole  use  and  benefit ; 
and  he  gave  and  bequeathed  to  his  daughter  E, 
£1,000  debenture  stock  in  the  G.  N.  Railway 
Company  and  £500  in  preference  stock  in  the 
same  company  for  her  sole  use  and  benefit.. 
Testator  then  made  specific  devises  of  particular 
portions  of  his  real  property,  and  of  an  annuity 
of  £12  for  the  life  of  a  relative  charged  on  such 
estates  or  moneys  as  E.  and  M.  should  receive- 
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or  become  entitled  to  under  his  will.  He 
directed  that  the  residue  of  his  real  and  personal 
estate  should  be  divided  into  three  parts,  one- 
third  to  be  given  to  M.,  one-third  to  E.,  and 
one-third  to  be  divided  between  the  children  of 
his  deceased  son  W.,  and  to  be  paid  as  therein 
provided.  At  the  date  of  the  testator's  death 
lie  was  possessed  of  the  exact  amounts  of 
•debenture  and  preference  stock  in  the  G.  S.  &  W. 
and  G.  N.  Railway  Companies  bequeathed  to  E. 
and  M.,  except  that  the  sum  of  preferential  stock 
of  the  G.  S.  &  W.  Railway  standing  in  his  name 
was  £600  and  not  £500  : — Held,  that  the  legacies 
to  E.  and  M.  were  specific.  In  re  Doyle, 
Deceased  ;   Burke  v.  Doyle 

M.  R.,  [1897]  1  I.  R.  479 

6. Insulfleient  description — Ambiguity — 

Legatee  —  BigM  of  selecfion.'i  A  testator  by 
will  bequeathed  "  twenty  Northern  Bank 
shares  "  to  a  legatee.  At  the  date  of  his  death 
the  testator  was  possessed  of  fifty-one  "A" 
Northern  Bank  shares  of  the  value  of  £26  each 
and  seventy -two  "  B  "  Northern  Bank  shares 
of  the  value  of  £13  each  ; — Held,  that  the 
legatee  was  entitled  to  select  twenty  of  the 
■"  A "  shares  as  constituting  her  legacy. 
■O'Donnell  v.  Welsh      M.  R.,  [1903]  1  I.  R.  115 

7.  — ■ — •  Wtsie^enption—Demonstrativelegacy.'] 
By  her  will  the  deceased  testatrix  recited  that 
she  was  absolutely  entitled  to  the  sum  of  "  £500 
invested  in  the  Australian  Bank  on  deposit 
receipt,  and  also  to  the  sum  of  £200  on  deposit 
receipt  in  Messrs.  G.'s,  making  together  the  sum 
of  £700,"  and  bequeathed  to  her  son  J.  £S00, 
to  her  daughter  D.  £200,  and  to  her  daughter 
E.  £200,  portions  of  said  sum  of  £700.  .A,t  the 
time  of  making  her  will,  and  at  the  time  of  her 
death,  the  testatrix  had  not  any  sum  on  deposit 
receipt  in  Messrs.  G.'s,  nor  any  sum  on  deposit 
receipt  in  the  Australian  Bank,  but  there  were 
standing  in  her  name  eleven  shares  in  the  Union 
Bank  of  Australia : — Held  that  the  shares  in 
ithe  Union  Bank  of  Australia  passed  under  the 
bequest  ot  the  sum  on  deposit  receipt  in  the 
Australian  Bank.  Cranfield.  Deceased  ;  Mosse 
V.  OianfieU  V.-C,  [1895]  1  I.  R.  80 

8. Residue — Bight  of  trustees  to  keep  in 

specie.}  Pictures  were  left  by  testator  to  the 
National  Gallery  as  residue,  to  be  sold,  the 
proceeds  to  be  invested,  and  the  income  from 
the  investments  to  be  devoted  to  the  purchase  of 
the  works  of  deceased  painters  of  established 
merit.  The  pictures  in  question  were  all  works 
of  deceased  painters  of  estabhshed  merits,  and, 
consequently,  the  Governors  might  keep  them. 
Instead  of  being  obliged  to  sell  them,  and  buy 
others.  Lane.  Deceased ;  Governors  National 
Qallery  of  Ireland  v.  Attorney-General 

Ch.  Divi,  52  I.  L.  T.  R.  60 
9. "  Stock  or  shares  "  in  specified  rail- 
way company — Testatrix  possessed  of  stock  in 
.  distinct  undertaking — Misdescription — Amfnguity 
— Previous  testamentary  instrument — Evidence.'\ 
A  testatrix  by  her  will,  dated  2nd  January, 
1900,  bequeathed  to  certain  legatees  "  all  the 
preference    stock    or    shares    in    the    Dublin, 
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Wieklow,  and  Wexford  Railway  Company  of 
which  I  may  at  the  time  of  my  death  be  pos- 
sessed." She  died  in  March,  1901.  The  testa- 
trix never  had  any  stock  or  shares  in  the  Bublin, 
Wieklow  and  Wexford  Railway  Company 
(properly  speaking),  but  she  had  at  the  time  of 
her  death  a  sum  of  £1,460  capital  stock  of  the 
Dublin  and  Kingstown  Railway  Company,  which 
was  not  expressly  dealt  with  by  her  will.  She 
became  entitled  to  this  stock  in  1871.  In  1856 
the  Dublin  and  Kingstown  Railway  Company 
had  leased  all  their  interest  in  their  railway  line 
to  the  Dublin,  Wieklow  and  Wexford  Railway 
Company  at  a  rent ;  and  the  line  from  Dublin 
to  Kingstown  was  managed  and  worked  by  the 
last-named  company,  forming  an  integral  part 
of  their  system  of  railway  communication.  It 
was  stated  on  affidavit  that  the  public  did  not 
as  a  rule  distinguish  between  the  two  companies 
and  in  previous  testamentary  documents  the 
testatrix  used  the  two  designations  interchange- 
ably : — Held,  that  the  sum  of  £1,460  capital 
stock  of  the  Dublin  and  Kingstown  Railway 
Company  passed  under  the  specific  bequest  to 
the  legatees,  and  did  not  fall  into  the  residuary 
gift  contained  in  the  will.  Though  no  verbal 
or  written  statement  of  the  intention  of  a  testa- 
tor is  admissible,  yet  a  previous  testamentary 
instrument  may  be  given  in  evidence  to  explain 
an  ambiguous  or  insensible  expression  in  a  will. 
Flood  V.  Flood  M.  R.,  [1902]  1  I.  R.  538 

10.  — — ■  To  wife  —  Deficiency  of  assets  — 
Priority — Intention  of  testator — Construction  of 
uiU.]  By  his  will  a  testator  gave  and  be- 
queathed to  his  wife  "  the  sum  of  £5,000  to  be 
paid  to  her  out  of  my  estate,"  and  he  appointed 
her  and  another  executors.  After  certain  specific 
devises  and  bequests,  the  testator  provided  as 
follows  : — "  Out  of  the  rest,  residue,  and  re- 
mainder of  my  property  I  gi^e,  devise,  and 
bequeath  the  following  legacies,"  and  then 
followed  a  number  of  bequests  of  money  to 
certain  persons.  He  appointed  his  wife  resi- 
duary legatee.  In  the  administration  of  the 
personal  estate  of  the  deceased  by  the  Court  the 
assets  pro\  ed  insufficient  for  the  payment  of  all 
the  legacies  in  full : — Held,  that  the  legacy  of 
£5,000  to  the  testator's  wife  was  entitled  to 
priority  of  payment  over  the  other  pecuniary 
legacies  bequeathed  by  the  will.  In  re  Malone, 
Deceased  ;  Browne  \ .  Malone 

M.  R.,  [1897]  1 1.  R.  571 

11.  Trunk  and  contents — Testator's  in- 
tentions.'] A  specific  bequest  of  a  trunk  and  its 
contents  does  not  necessarily  pass  the  property 
in  all  the  objects  found  in  the  trunk.  To 
ascertain  the  testator's  intention,  regard  must 
be  had  to  all  the  surrounding  circumstances. 
M'  A  fee  v.  Kerr  and  others 

Ch.  Dlv.,  52  I.  L.  T.  R.  178 

12. Validity  of  charge — Failure  of  devise 

of  land — Legacy,  specific  or  general — Satisfaction 
of  debt  by  legacy — Practice — Wills  Aet,  s.  15.] 
Where  a  farm  of  land  was  bequeathed  to  C.  K., 
"  by  paying  ofE  it"  a  number  of  sums  of  £10 
to  various  next-of-kin  of  the  testator,  and  the 
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gift  to  0.  K.  became  void  nnder  section  15  of 
the  Willa  Act,  owing  to  the  fact  that  her  husband 
was  a  witness  to  the  will  :■ — Held,  that  the 
various  sums  of  £10  were  charges  on  the  farm, 
and  were  in  the  nature  of  specific  legacies,  and 
that  they  did  not  lapse  or  fail.  Held,  also,  that 
they  were  liable  to  contribute  rateably  with 
another  farm  bequeathed  by  the  testator,  to  the 
payment  of  the  debts  and  funeral  expenses  of 
the  testator.  Be  M'Oearey ;  Cuming  v 
IvVGearey  M.  R.,  34  I.  L.  T.  R.  43 

WILL— SPECIFIC  DEVISE. 

1. Charge  by  will  of  legacies  on  real 

estate — Specific  devise  by  codicil  of  part  of  the 
real  estate — Whether  subject  to  the  charge.']  A 
testatrix  who  was  possessed  of  certain  real 
estate,  including  the  lands  of  Shallon,  by  her 
will  devised  all  her  real  estate,  subject  to  a 
charge  for  certain  legacies  and  an  annuity,  to 
trustees  for  a  term  of  years  upon  trust  after  pay- 
ment of  outgoings  to  accumulate  the  rents  and 
profits,  and  apply  the  same  to  the  payment  of 
all  incumbrances  afieoting  the  inheritance,  in- 
cluding the  said  legacies,  and  subject  to  the  said 
term  to  the  use  of  B.  for  Ufe,  with  remainders 
over,  and  charged  the  whole  of  her  real  estate 
with  the  payment  of  the  said  legacies  and 
annuity.  By  a  codicil  executed  on  the  same 
day  aa  her  will  the  testatrix  devised  the  lands 
of  Shallon  to  C,  his  heirs  and  assigns,  abso- 
lutely : — Held,  that  the  lands  of  Shallon  were 
not  subject  either  to  the  trust  term  or  to  the 
charge  for  the  payment  of  the  legacies  and 
annuity.  Conron  v.  Conron  (7  H.  L.  Cases  168) 
applied.  Be  Chester,  Deceased  ;  Byan  v.  Chester 
Cb.  Div.,  49  I.  L.  T.  R.  97 

2. Lease  aceompanled  by  loan  of  money 

— Proviso  for  reduction  of  rent — Option  of  pur- 
chase— Specific  dense  o]  demised  premises — 
Besiduary  estate — Bealty  or  personally.]  A. 
made  a  lease  for  years  of  certain  premises  to 
B.,  containing  a  proviso  that  the  rent  thereby 
reserved  was  to  be  reduced  on  the  exercise  of 
an  option  given  to  B.,  his  executors,  adminis- 
trators, and  assigns,  of  purchasing  it  for  £350 
A  sum  of  £350  was  advanced  by  A.  to  B.,  to 
enable  him  to  put  buildings  on  the  demised 
premises,  in  pursuance  of  a  building  covenant 
contained  in  the  lease ;  and  by  deed  of  cove- 
nant of  the  same  date  as  the  lease  B.  bound 
himself,  his  heirs  and  personal  representatives, 
to  pay  off  the  £350  within  six  years.  In  default 
of  such  payment  there  was  a  power  of  sale  given 
to  .4.  and  his  representatives  ;  and  it  was  pro- 
vided that  until  this  sum  was  paid  the  rent  of 
the  premises  should  be  the  oriainal  amount 
reserved  by  the  lease.  Many  years  afterwards 
A.  by  his  will  specifically  devised  the  demised 
premises  to  his  son  0.,  and  after  certain  other 
dispositions  demised  the  residue  and  remainder 
of  his  property  to  trustees  upon  certain  trusts. 
At  the  time  of  his  death  A.  was  the  owner  in 
fee  of  the  demised  premises.  After  the  death 
of  A.  the  person  in  whom  the  interest  of  B.  was 
then  vested  paid  the  sum  of  £350  to  the  adminis- 
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tratrix  of  A. : — Held,  that  the  sum  of  £350 
passed  under  the  specific  devise  of  the  demised 
promises  to  (?.,  contained  in  A.'a  will,  and  not 
under  the  devise  of  his  residuary  estate. 
Dvffield  v.  M'Master       M.  R.,  [1896]  1 1.  R.  370 

Christian  Brethren  [1898]  1  I.  R.  423 

See  Charity— Gift  to.    8. 

Directions  as  to  investment,   accumula- 

tion, and  survivorship — Besidue 

[1898]  1  I.  R.  337 
See  Wai— Residuary  Bequest.    1. 

For  Masses  to  be  celebrated  in  public — 

Charity — Exemption  from  duty 
[1896]  2  I.  R.  291  ;    [18971  2  I.  R.  426  ; 
30  I.  L.  T.  110  ;   31  I.  L.  T.  R.  49 
See  Charity— Gift  to.    19. 

Specific  legacy — Gift  of"  all  my  household 

furniture  and  effects  in  my  residence  in 
A.   street" — Whether  wool  stored  in 
part  of  testator's  residence  passed  under 
this  bequest  [1904]  1  I.  R.  155 
See  Will— Words.    3. 
■  Specific     legacy — Deemed     general- — Mis- 
description [1904]  1 1.  R.  519  ; 
38  I.  L.  T.  R.  127 
See  Will — Ambiguity.    6. 

WILL— SUBSTITUTIONAL  GIFT. 

1.  Codicil — Charge   on   lands   devised — 

New  or  additional  (lift — Contribution  pro  rain.] 
By  will,  a  testator  devised  the  lands  of  Blackacre 
to  his  eldest  son,  6.,  charged  with  £1,000  in 
favour  of  testator's  daughter,  with  a  gift  over 
of  the  lands  to  testator's  younger  son,  T.,  in 
the  event  of  the  death  of  the  elder  son  without 
issue,  and  he  devised  the  lands  of  Whiteacre 
(including  the  lands  of  L.)  to  his  younger  son,  T., 
charged  with  another  sum  of  £1,000  in  favour 
of  testator's  daughter,  with  a  similar  gift  over 
of  these  lands  in  favour  of  the  elder  son,  G.,  in 
the  event  of  the  death  of  the  younger  son,  T., 
without  issue,  and  testator  appointed  his  two 
sons,  G.  and  T..  residuary  legatees.  By  codicil 
testator  provided  as  follows : — I  leave  and 
bequeath  the  lands  of  L.,  which  are  left  to  my 
son  T.  in  my  will,  to  my  son  G.,  and  also  leave 
him  my  residuary,  legatee: — Held,  that  the 
effect  of  the  codicil  was  merely  a  substitution  of 
the  elder  son,  G.  for  the  younger  son,  T.,  as 
devisee  of  the  lands  of  L.,  and  that  he  took  the 
lands  of  L.  subject,  in  conjunction  with  the 
rest  of  the  land  of  Whiteacre  originally  devised 
to  T.  by  the  will,  to  the  charge  of  £1,000.  Lucas 
V.  Lucas  Barton,  J.,  [1910]  1  I.  R.  353 

2.  Codicil — Gift    by   implication.]       By 

his  will,  dated  19th  October,  1867,  M.  devised 
the  lands  of  N.  to  trustees,  upon  trust  to  the 
use  of  his  son  D.  M.  and  his  heirs  upon  his 
attaining  the  age  of  twenty-six  years,  and  in  the 
meantime,  and  until  his  said  son  should  attain 
that  age.  to  apply  the  rents  and  profits  for  his 
maintenance.  The  will  also  contained  a  power 
of  advancement.  The  will  then  provided  that 
in  case  D.  M.  should  die  before  he  attained 
twenty-six,  then  from  and  immediately  after 
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his  death  to  the  use  of  the  testator's  eldest  son, 
W.  M.,  and  the  testator  appointed  his  daughter 
residuary  legatee  and  devisee.  By  a  codicil 
dated  the  15th  July,  1868,  testator  revoked  all 
the  gifts  in  his  will  to  D.  M.,  and  in  lieu  thereof 
gave  him  a  rentcharge  charged  upon  all  the 
testator's  real  estate  in  the  county  of  D.,  and 
the  testator  declared  the  same  to  be  in  full  sub- 
stitution of  all  absolute  and  reversionary  interests 
to  which  his  said  son  or  his  heirs  would  or  might 
have  been  entitled  under  his  said  will,  which  the 
testator  thereby  confirmed  in  all  respects,  save 
in  so  far,  and  as  to  such  parts  thereof,  as  were 
thereby  revoked.  The  testator  died  on  the 
8th  February,  1899.  At  the  date  of  the  codicil 
D.  M.  was  under  twenty-gix,  but  he  attained 
that  age  at  the  date  of  the  death  of  the  testa- 
tor : — Held,  by  the  Court  of  Appeal  (reversing 
the  decision  of  the  Master  of  the  Rolls),  that 
W.  M.  did  not  take  any  interest  in  the  lands  of 
N.,  but  that  the  same  passed  under  the  resi- 
duary clause  in  the  will.  M'Kay  v.  M'Kay 
M.  R.,  App.,  [19011  1  I.  R.  109,  116 
3. Several,  documents  together  constitut- 
ing will — LeqacieK,  whether  cumulatire  or  .mbntiiu- 
tional.]  A  testatrix  by  her  will  bequeathed 
seven  legacies  to  as  many  legatees,  including  two 
legacies  to  her  two  executors  in  case  they  acted 
as  such ;  she  bequeathed  a  sum  of  stock  to  her 
executors  on  trust  to  pay  the  income  to  .4.  for 
life,  then  to  B.  for  life,  and  directed  that  on  the 
death  of  the  survivor  the  said  stock  should  fall 
into  her  residuary  estate,  which  she  devised  and 
bequeathed  to  two  persons  in  equal  shares.  The 
testatrix  subsequently  executed  four  documents 
in  the  nature  of  oodic-ls ;  and  seven  months 
after  the  date  of  the  first  will  executed  a  second, 
beginning  with  the  words  "  This  is  my  last  will 
and  testament,"  but  containing  no  revocation 
clause.  The  second  will  was  almost  a  copy  of 
the  first ;  the  legatees  were  the  same,  and  were 
mentioned  in  the  same  order.  Four  of  the 
pecuniary  legacies  were,  however,  reduced  in 
amount ;  one  was  increased :  and  two  remained 
unaltered.  The  bequest  of  stock  was  repeated, 
and  the  same  persons  were  appointed  residuary 
legatees.  All  six  testamentary  documents  were 
together  admitted  to  probate : — Held,  by  the 
Court  of  Appeal  (reversing  the  decision  of 
Barton,  J.),  that  the  pecuniary  legacies  be- 
queathed by  the  second  document  were  substi- 
tutionary for  those  in  the  first,  and  not  cumu- 
lative.   'BelJ.  V.  Park      App.,  [1914]  1  I.  R.  158 

WILL— SUPPLYING  WORDS. 

Context.]  A  testator  left  his  property  fori  ife 
to  A.,  with  a  power  of  appointment  in  case  of 
her  death  unmarried  or  without  issue.  There 
was  no  gift  over  in  default  of  appointment ; 
but  the  power  of  appointment  was  given 
"  subject  as  hereinafter  set  forth,"  and  in  a 
later  clause  the  testator  provided  "  that  in  the 
event  of  my  said  daughttr,  under  the  circum- 
stances before  detailed,  in  case  of  non-marriage 
or  no  issue  living  at  the  time  of  her  decease," 
all    his  property  was  to.,  go   to  certain  persons 


WILL— SUPPL'SriKG  ViOl.DS— continued. 
named  : — Held,  that  it  was  clear  that  some  word 
or  words  was  or  were  omitted  in  the  latter  clause 
which  provided  for  the  event  of  the  daughter 
doing,  or  not  doing,  something,  but  did  not  say 
what,  and  that  the  Court  should  supply  the 
words  "  failing  to  exercise  the  said  power  of 
appointment,"  in  order  to  effectuate  the  testa- 
tor's intention  which  had  been  imperfectly 
expressed,  but  was  to  be  gathered  from  the 
context  .ind  the  whole  will.  Munro  v. 
Henderson 

Barton,  J.,  App.,   [1907]  1  I.  R.  440  r 
ri908]  1 1.  R.  26a 
WILL— TRUST. 

"To  be  held  by  her  in  the  interest  of  "^ 
testatofa  grandson — Bequest  to  testator's  wifer 
during  her  lifetime."]  A  will  contained  the 
following  bequest : — "  I  hereby  bequeath  to- 
my  wife,  Arme  Green,  my  plot  of  land  and. 
house  and  chattels  thereon,  during  her  lifetime, 
in  the  event  of  my  predeceasing  her,  to  be  held 
by  her  in  the  interest  of  my  grandson : — Held, 
that  the  testator's  wife  was  entitled  to  an  interest 
for  life  and  the  grandson  entitled  in  remainder 
after  her  death.  Oreen,  Deceased;  Fitzwilliam 
V.  Green  K.  B.,  50 1.  L,  T.  R.  179^ 

WILL— UNCERTAINTY. 

1. Bequest    for    education  of  friends' 

childrenJ^  A  testator  gave  the  remainder  of  his 
property  "  to  be  divided  equally  for  the  educa- 
tion of  friends'  children  "  : — Held,  upon  the- 
construction  of  the  will,  that  the  gift  was  void. 
for  uncertainty,  and  that  the  residue  went 
to  the  next-of-kin  as  on  intestacy.  Walsh  v. 
Downey  M.  R.,  43  I.  L.  T.  R.  52 

2. ■  Bequest    lor   Masses — Gift  "  tc   the 

churt  A."l  A  bequest  of  "  all  my  interest  in  that 
part  of  the  lands  of  Kinnow  now  in  my  posses- 
sion, together  with  all  my  sheep,  cattle,  horses, 
pigs,  farming  implements,  and  everything 
appertaining  thereto,"  is  a  specific  bequest. 
A  bequest"  to  Father  K.,  the  sum  of  £30  to  th& 
church,  as  he  thinks  fit  and  proper  to  expend  it," 
is  a  good  charitable  bequest,  and  not  void  for 
uncertainty.  A  gift  of  £?0  "  for  Masses  "^- 
validity  of,  considered.     Kavanagh  v,  Kelly 

M.  R.,  37  I.  L.  T.  R,  71 

3.  ■    legatees — Misdescription. — "  Nieces 

and  nephews "]  A  testatrix  by  her  will  b.e-. 
queathed  certain  stocks  and  shares  to  her 
"  nieces  and  nephews."  coupled  with  the  follow- 
ing directions  : — "  None  of  them  to  be  sold,  but 
the  father  and  mother's  name  to  be  put  in 
instead  of  mine,  and  they  to  receive  the  interest 
for  them  until  they  are  twenty-one  years  old."' 
After  giving  a  legacy  for  Masses  and  another 
pecuniary  legacy,  testatrix  concluded  her  will  as 
follows : — ■"  If  my  husband  should  require- 
money,  he  can  get  some  of  the  interest  of  what 
is  left  to  the  children,  the  remainder  to  go  for 
their  keep."  At  the  date  of  the  will  all  the 
children  of  testatrix's  brothers  and  sisters  wer& 
of  age,  and  none  of  them  had  both  father  and 
mother  living.  Several  grandchildi'en.  with 
their  father  and  niother.lived  with  testatrix,  and 


(  2689  ) 


DIGEST  OF  GASES. 


(  2690  ) 


WILL— UNCERTAINTY-con«»Ji™<i 

evidence  was  otEered  that  she  used  to  refer  to 
them  as  "  the  little  children,"  and  expressed  an 
Intention  to  benefit  them  : — HM,  that  there 
were  sufficient  materials  in  the  will,  with  the 
help  of  admissible  explanatory  evidence,  to  show 
that  testatrix,  in  making  a  bequest  to  her 
"  nieces  and  nephews,"  did  not  refer  to  the 
children  of  her  brothers  and  sisters,  but  that 
there  were  not  sufficient  materials  of  a  lecjal  and 
admissible  kind  to  enable  the  Court  to  deter- 
mine definitely  the  objects  of  the  bequest,  and 
that,  consequently,  it  was  void  for  uncertainty. 
M'  Hughr.  M' Hugh    Barton, J.,  [1908]  1 1.B.  155 

4. Trust — Charity — Bequest  to  executors 

for  the  testator's  "  best  spiritual  adraniage."] 
Gift,  in  the  will  of  a  Roman  Catholic  clergyman, 
of  residue  to  the  testator's  executors,  who  were 
also  Roman  Catholic  clergymen,  to  dispose  of 
it  "to  my  best  spiritual  advantage,  as  conscience 
and  sense  of  duty  may  direct " : — HeM,  not 
charitable,  but  a  lawful  trust  which  the  executors 
might  execute.  In  re  Gibbons ;  Dalion  v. 
Gibbons  Barton,  J.,  [19171 1 1-  R-  4*8 

WILL— VESTING. 

1. Contingent  gifts — Maintenance — Dis- 
cretionary power.]  A  testator  bequeathed  cer- 
tain  property  to  his  nephew  upon  his  attaining 
twenty-five,  and  directed  his  trustees  to  accumu- 
late the  profits  and  invest  them  in  trust  for  his 
said  nephew  on  his  attaining  twenty-five.  He 
also  empowered  his  trustees,  in  their  absolute 
discretion,  to  apply  any  part  of  said  profits  or 
the  income  thereof  for  the  advancement,  main- 
tenance, and  education  of  his  said  nephew  while 
under  such  age.  The  nephew  died  before 
attaining  twenty-five : — Held,  that  the  gifts  of 
both  capital  and  income  were  contingent  and 
therefore  failed.     Russell  v.  RusspU 

V.-C,  [1903]  1  I.  R.  168  ;  36  I.  L.  T.  R.  307 

a.  — —  Executory  devise  over  on  a  con- 
tingency—  Restricted  to  time  prior  to  -period  of 
distribution — Vesting  of  estate.^  In  a  will,  where 
there  is  a  period  of  distribution,  a  gift  over  on 
death  means  death  before  the  period  of  dis- 
tribution. A  testator  devised  all  his  property 
to  trustees  on  trust  for  the  support  and  main- 
tenance of  his  wife  and  daughter,  and  any  other 
of  his  children,  and  directed  the  trustees,  when 
any  child  or  children  should  attain  twenty-one 
years  of  age  or  marry,  to  apportion  the  property 
equally  among  them,  subject  to  an  annuity  to 
his  wife.  The  will  contained  a  proviso  directing 
that,  in  the  event  of  the  said  daughter  dying 
during  the  lifetime  of  her  mother,  she  should 
have  a  life  use  of  the  estate,  and  on  her  decease 
it  should  become  the  absolute  property  of 
testator's  brother.  The  daughter  attained 
twenty-one  years  of  age  and  married,  but 
predeceased  her  mother; — Held,  that  the 
property  vested  absolutely  in  the  daughter  at 
twenty-one  or  marriage,  and  was  not  divested 
by  the  proviso.     In  re  Kerr's  Estate 

Ross.  J..  [1913]  1  I.  R.  214 

3. Gift  of  interest  tor  maintenance — 

Severance  from  general  personal  estate.]    M.  B., 


WILL— VESTING— contoMcd . 
by  his  will,  directed  his  executors  to  invest 
£1,000.  and  with  the  interest  to  pay  an  annuity 
of  £30  to  his  wife  for  life,  or  until  she  should 
marry  again,  and  directed  the  £1,000  to  be 
distributed,  share  and  share  alike,  airiong  all 
his  children,  to  each  respectively — if  a  boy,  on 
his  attaining  twenty-four ;  and  if  a  daughter, 
upon  marriage  with  consent.  The  testator 
directed  that  a  sum  of  £500  should  be  invested 
for  the  benefit  of  his  younger  children  in  equal 
shares,  to  be  paid  to  each — ^if  a  boy,  at  the  age 
of  twenty -four,  and  if  a  girl,  on  marriage  with 
consent.  And  the  testator  bequeathed  the 
residue  of  his  property,  after  certain  other 
bequests,  in  equal  shares,  to  all  his  children  upon 
their  attaining  the  age  of  twenty-four  years 
respectively,  and  directad  his  executors  to 
invest,  for  the  maintenance  of  his  children 
during  their  minorities,  or  if  girls  until  their 
marriage,  all  the  moneys  to  which  they  might 
respectively  be  entitled  under  his  will: — Held, 
that  the  shares  of  the  children  in  the  £1,000,  in 
the  £500,  and  in  the  residue  vested  on  the  death 
of  the  testator.  Where  there  is  one  gift  of 
corpus  and  income  as  part  of  a  whole,  a  gift 
otherwise  contingent  will  be  vested  :  but  where 
there  are  separate  gifts,  one  of  capital  and  one 
of  income,  not  necessarily  going  together,  the 
gift  will  not  be  deemed  vested.  Fox  v.  Fox 
(L.  B.  19  Eq.  286)  considered.  Brennan  v. 
Brennan  V.-C,  [1894]  1  I.  R.  69 

4. Gift  to  children  in  equal  shares — 

Meaning  of  words  "  with  benefit  of  survivor- 
ship " — Gift  of  income  of  property  indefinitely.] 
A  testator  by  Iiis  will  bequeathed  to  his  wife  for 
life  so  much  of  the  income  of  railway  shares  as 
would  amount  to  £200  per  annum,  and  to  his 
children  A.  and  B..  during  the  life  of  his  wife, 
as  much  more  of  the  income  aa  would  produce 
£100  per  aimum ;  and  after  the  death  of  his 
wife  bequeathed  the  said  annual  sums  of  £200 
and  £100  per  annum,  derivable  from  the  said 
shares,  to  and  amongst  his  three  children.  A., 
B.,  and  C,  and  their  executors  and  adminis- 
trators, in  equal  shares,  with  benefit  of  survivor- 
ship between  them.  All  three  children  survived 
the  testator,  but  predeceased  the  widow.  G. 
survived  A.  and  B. : — Held,  that  A.,  B.,  and  C. 
took  vested  interests,  liable  to  be  divested,  as 
to  each,  in  the  event  (which  did  not  happen) 
of  his  or  her  dying  before  their  mother,  leaving 
others  or  other  of  them  who  should  survive  the 
mother,  and  that  the  capital  representing  the 
annual  sums  of  £200  and  £100  per  aimum 
belonged,  in  equal  shares,  to  the  personal 
representatives  of  A.,  B„  and  G.  Wiley  v. 
Chanteperdrix  M.  R.,  [18941  1  I.  R.'  209 

5. Gift  to  Ave  legatees— iJemairarfer  to 

eldest  male  issue — Gift  over  in  default  of  such 
issue — Person/!  designata.]  A  testator  be- 
queathed his  property  to  trustees  upon  trust 
that  the  rents  and  profits  should  be  divided  into 
five  equal  parts,  to  be  paid  half-yearly  to  each 
of  his  five  nephews,  share  and  share  alike.  "  to 
be  by  them  enjoyed  during  the  period  of  their 
natural  Uves,  and  after  the  decease  of  each  to 

4q 


(  2691  ) 


DIGEST  OF  CASES. 


(  2692  ) 


Vnil—VESTISG— continued. 
their  eldest  male  issue,  respectively,  of  each, 
and  in  default  of  such  male  issue  such  share  to 
revert  to  the  remaining  legatees,  or  their  eldest 
male  issue,  to  be  divided  equally  every  half- 
yearly  term  among  them."  All  the  testator's 
nephews  survived  him.  Three  of  them  died 
subsequently,  intestate  and  unmarried ;  one 
(the  husband  of  the  plaintiff)  died,  having  had 
a  son  who  predeceased  him,  intestate  and  un- 
married ;  and  the  fifth  nephew  was  still  aUve  : — 
Hdd,  by  Porter,  M.R.,  (1)  that  the  gift  of  the 
income  of  the  property  amounted  to  a  gift  of 
the  corpus ;  (2)  that  the  gift  after  the  decease 
of  each  to  their  eldest  male  issue,  respectively, 
of  each,  meant  to  the  eldest  male  issue  living  at 
the  decease  of  each ;  (3)  that  the  words  "  re- 
maining legatee  "  meant  surviving  legatee,  and 
that  accruing  shares  went  absolutely  to  such 
legatee ;  (4)  that  the  plaintiff  was  entitled, 
pursuant  to  the  foreg6ing  declarations,  as 
personal  representative  of  her  husband,  F.  S.,  to 
his  accrued  shares  of  the  personalty,  but  as  re- 
presentative of  her  son  she  took  nothing : — 
Held,  on  appeal,  as  to  the  2nd  declaration  of 
the  decree,  and  as  to  so  much  of  the  4th  declara- 
tion as  declared  that  as  personal  representative 
of  her  son  the  plaintiff  took  nothing  (varying 
the  decree  of  Porter,  M.R.),  that  the  son  of 
F.  S.  took  a  vested  interest  at  birth,  and  that 
the  gift  to  him  was  a  gift  to  a  persona  designata, 
and  not  to  a  class.    Sheridan  v.  O'Reilly 

ri900]  1  I.  R.  386 

6.  Gift    to     husband    of     unmarried 

daughter.]  A  devise  or  bequest  "  to  the 
husband  of  A."  if  there  be  no  such  person, 
either  at  the  date  of  the  will  or  at  the  death  of 
the  testator,  applies  to  the  person  who  shall 
first  answer  the  description  of  husband  at 
any  subsequent  period.  A  testator  bequeathed 
securities  to  trustees  upon  trust  to  pay  the 
income  to  his  granddaughter  for  her  sole  and 
separate  use,  free  from  the  debts,  control,  or 
engagements  of  any  husband  she  might  marry  ; 
and  from  and  after  her  death  upon  trust  to  pay 
the  annual  income  to  her  husband  surviving  her 
for  his  life  ;  and  as  to  the  capital  thereof  upon 
trust,  after  the  death  of  the  survivor,  for  her 
children  or  remoter  issue  ;  and  in  default  of  such 
issue  becoming  entitled,  then  upon  trust  as  to 
£10,000  for  such  person  or  persons  as  she  should 
by  will  or  deed  appoint,  and,  subject  thereto, 
upon  trust  to  pay  the  unappointed  portion  of 
the  £10,000  and  the  residue  to  the  children  of 
the  testator's  nephews.  The  testator's  grand- 
daughter, subsequent  to  testator's  death, 
married  a  husband,  who  predeceased  her. 
There  was  no  issue  of  the  marriage.  Having 
appointed  the  £10,000  to'herself  absolutely,  and 
having  attained  the  age  of  fi,tty-nine  years,  she 
applied  that  the  £10,000  should  be  raised  and 
paid  to  her  ; — Held,  that  she  was  entitled  to  the 
order  souaht.    Blount  v.  Grazier 

Barton,  J.,  [19171 1 1.  R.  461 

7. Intermediate  income  for  maintenance 

— Oift  to  nieces  on  marriage — Death  of  one,]  A 
testator  bequeathed  to  his  three  nieces  the  sum 
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of  £3,200  to  which  he  was  entitled  as  mortgagee 
in  the  following  terms : — "  I  leave  and  be- 
queath unto  my  three  nieces  the  sum  of  £3,200 
to  pay  the  interest  thereon  at  5  per  cent,  on 
said  sum  to  be  paid  to  them  in  three  equal  shares 
or  proportions,  being  £1,066  13s.  4d.  each,  the 
interest  on  said  sum  to  be  paid  to  them  for  their 
support  and  maintenance,  and  the  principal 
sum  of  £3,200  to  be  paid  to  them  on  their 
marriage,  provided  they  marry  with  the  consent 
of  my  executors."  One  of  the  nieces  died 
intestate  and  unmarried : — Held,  that  the 
legacy  to  her  had  vested  and  passed  on  her 
death  to  her  personal  representative.  Pierce  v. 
Hewson  V.-C,  1  N.  I.  J.  R.  65 

8. Legacy  payable  at  the  age  of  twenty- 
one — Word  "  when  " — Gift  of  principal,  together 
with  interest — Death  of  legatee  before  attaining 
age — Vesting  of  legacy — Contingent  'gift.]  A., 
by  his  will,  left  to  P.  "  the  sum  of  two  hundred 
pounds  sterling  (£200),  together  with  any  interest 
thereon,  when  the  aforesaid  P.  reaches  the  age 
of  twenty-one  years."  P.  died,  aged  seventeen, 
intestate.  C,  having  taken  out  a  grant  of 
letters  of  administration  intestate  to  P.,  now 
claimed  the  legacy  as  against  the  residuary 
legatee  of  A.  On  a  summons  to  construe  the 
will  of  A. : — Held,  that  the  gift  of  principal  and 
interest  were  so  blended  as  to  be  inseparable; 
that,  accordingly,  the  gift  of  interest  did  hot 
vest  the  principal ;  that  the  legacy  was  con- 
tingent, and  did  not  vest,  and  that  the  residuary 
legatee  of  A.  was  entitled  thereto.  Knight  v. 
Knight  (2  Sim.  &  Stuart  490)  followed. 
Brennan  v.  Brennan  ([1894]  1  I.  K.  69)  and 
Breedon  v.  Tugman  (3  M.  &  K.  289)  distin- 
guished. Leonard  and  another  v.  M'  Cormick  and 
others  Ch.  Div.,  52  I.  L.  T.  R.  3 

9. Period  of  distribution — Oift  of  income 

of  fund  to  widou)  till  re-marriage — Oift  over  on 
her  death — "  Then  living."]  A  testator  directed 
his  executors  to  pay  to  his  wife  the  income  of  a 
fund  of  £1,000  until  her  re-marriage  (which 
event  happened),  and  then  to  pay  her  £300 
out  of  the  fund.  He  directed  that  on  the 
widow's  death  the  £700  residue  should  be 
divided  among  the  eldest  sons  of  his  brother  and 
sisters  "  then  living  and  mentioned  in  his  will." 
W.  was  the  first-born  son  of  a  sister  of  the 
testator.  He  died  before  the  re-marriage  of 
the  widow.  The  mother  of  W.  was  mentioned 
by  name  in  the  will,  and  survived  the  widow : — 
Held,  that  W.  took  a  vested  interest  in  the  sum 
of  £700  liable  to  be  divested  if  his  mother  had 
pre-deceased  the  widow,  and,  as  this  event  had 
not  happened,  that  he  became  entitled  to  a 
share  of  the  fund  of  £700.  In  re  Crothers' 
Trusts  {No.  2)         Barton,  J.,  [1917]  1 1.  R.  356 

10. Period  of  survivorship  —  Marriage 

settlement — Power  of  appointment — Appoinlmevi 
by  donee  of  power — Tenant- for-Ufe.]  Under  a 
power  of  appointment  in  a  marriage  settlement 
the  donee  of  the  power  duly  appointed  by  his 
will  a  portion  of  the  fund  amongst  his  six 
children  as  follows :  — ''  I  hereby  appoint  and 
leave  same  to  and  amongst  my  six  other  children 
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in  equal  shares  and  proportions,  with  benefit  of 
survivorship  to  and  amongst  them,  each  child's 
share  to  be  payable  on  his  attaining  his  age  of 
twenty-one  years,"  with  a  maintenance  clause 
during  minority.     Three  of  the  children  died 
after  the  testator,  under  age  and  unmarried, 
during  the  life  of  a  tenant-for-life  under  the 
settlement.       One    of     the     remaining    three 
attained  the  age  of  twenty-one  years,  and  sur- 
vived the  death  of  the  tenant-for-life.    A  second 
attained  the  age  of  twenty-one  years,  but  died 
before  the  tenant-for-Ufe : — Held,  that  the  period 
to  which  the  benefit  of  survivorship  clause  in 
-  the  will  referred  was  the  attainment  of  the  age 
of  twenty-one  years.      In  re,  Dowden's  Trusts 
M.  R..  33  I.  L.  T.  R.  37 
11.  ^—  Piesumption  in  favour  of— Ghfts  to 
children  contingent  upon  surviving  their  parenttJ] 
A  testator  left  a  share  of  his  property  to  trustees, 
upon  trust  for  his  sonG.  for  life  or  until  he  should 
become  bankrupt,  and  after  his  death  or  bank- 
ruptcy to  E.,  the  wife  of  G.,  for  life,  and  directed 
that  in  case  there  should  be  any  child  or  children 
of  G.  living  at  the  death  of  the  survivor  of  G. 
and  E.,  or  at  the  other  period  thereinafter  con- 
templated, then,  from  and  immediately  after 
the  death  of  the  survivor  of  G,  and  E.,  or  from 
and  after  the  death  of  E.  and  the  bankruptcy  of 
G.,  the  said  share  should  be  held  in  trust  for 
all  and  every,  or  such  one  or  more  exclusively, 
of  the  others  or  other  of  the  children  or  child  of 
G.  by  his  then  or  any  future  wife,  with  such 
provisions    for   their   respective    maintenance, 
education,    and   advancement,   at   such   ages, 
days,  and  times,  and  if  more  than  one  in  such 
shares  as  G.  should  by  deed  or  will  appoint ; 
and,  in  default  of  such  appointment,  in  trust  for 
all  and  every  such  the  children  and  child  of  ft, 
who,  being  a  son  or  sons,  should  attain  the  age 
of  twenty-one  years,  or,  being  a  daughter  or 
daughters,  should  attain  that  age  or  day  of 
marriage,  and  if  more  than  one  in  equal  shares  ; 
and  in  case  there  should  be  only  one  such  child, 
then  the   whole  for  such  one  or  only  child  ; 
provided  that  after  the  death  of  the  survivor 
of  G.  and  E.,  or  the  death  of  E.  and  the  bank- 
ruptcy of  (?.,  and  until  the  whole   of  the  trust 
funds  should  become  vested  in  such  child  or 
children,  his  trustees  should  apply  a  competent 
part  of  the  income  of  the  trust  funds  for  the 
benefit  of  the  children  or  child  for  the  time 
being  entitled  thereto  in  expectancy  towards  his 
or   her  maiateaance  and  education ;    and  in 
default  of  such  child  or  children  of  0.,  upon  the 
trusts    in    his    will    declared    concerning    the 
premises  thereby  given  in  trust  for  his  daughter 
/.,  and  the  other  persons  therein  mentioned. 
G.  had  one  son  J.,  who  attained  age,  married, 
and  predeceased  G.,  leaving  children.     E.  pre- 
deceased (?.,  who  died  without  having  become 
bankrupt: — Held,    by   the    Court   of    Appeal, 
affirming  the  decision  of  the  Master  of  the  Rolls, 
that  the  rule  in  Entperorv.  Rolfe(l  Ves.  Sen.  ?08) 
was  applicable,  and  that  J.  took  an  absolute 
interest   in    the   property    on    attaining    age 
although  he   did  not  survive  G.     Duffidd  v. 
M'Masfer      M.  R.,  App.,  [1906]  1 1.  R.  333,  353 
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12. Surviving    children — "  Swviving" 

read  "  other  " — Settled  shares — Stirpital  con- 
struction.} A  testator  devised  to  his  son  M, 
the  lauds  oi  A.,  charged  with  an  annuity  of 
£200  for  his  son  Hi,  and  bequeathed  to  his  son 
T.  the  lands  of  8.,  held  for  a  term  of  years, 
charged  with  an  annuity  of  £100  for  his  son  H. ; 
and  he  declared  that  the  several  bequests  to 
his  sons  M.  and  T.  should  be  for  their  life-use 
only,  and  after  the  decease  of  each  of  his  said 
sons  the  estate  or  property  bequeathed  to  him 
should,  subject  as  aforesaid,  go  to  such  one  or 
more  children  of  such  son  respectively,  ex- 
elusive  of  the  other  or  others  of  the  children 
of  such  son,  for  such  estates  as  such  son  should 
by  deed  or  will  appoint,  and  with  such  pro- 
visions as  he  should  think  proper  to  charge  for  a 
wife  or  children.  And  for  default  of  such  limi- 
tations, then  to  the  use  of  all  his  children,  share 
and  share  alike,  as  tenants  in  common,  and  to 
their  respective  heirs,  executors,  adminis- 
trators, and  assigns.  And  upon  the  death  of 
either  of  his  sons  M.  and  T.  without  leaving 
any  child  or  children,  or  grandchild  or  grand- 
children, him  surviving,  the  property  be- 
queathed to  such  son  so  dying,  should,  subject 
as  aforesaid  and  to  any  jointure  created  by. such 
son  for  a  wife,  go  over  to  the  survivor  of  them 
thfe  said  T.  and  M. ;  such  survivor  in  such  case 
taking  also  a  life  estate  only  in  said  lands^  with 
power  of  appointment  to  his  children,  and  with 
remainder  to  his  children  in  default  of  appoint- 
ment, and  with  such  power  of  jointuring  and 
charging  for  his  wife  and  children  as  therein 
before  given  to  them  in  respect  of  the  properties 
thereinbefore  specifically  given  to  them,  and  to 
go  over  in  default  of  appointment  as  in  case  of 
their  own  original  shares ;  and  in  case  of  the 
death  of  both  of  them  the  said  M.  and  T. 
without  leaving  any  child  or  children,  grand- 
child or  grandchildren  him  surviving,  the 
testator  directed  that  the  estates  bequeathed 
to  M.  and  T.  respectively  should,  subject  as 
aforesaid,  go  over  to  his  son  H.  for  such  life 
estate,  with  such  power  of  appointment  to  his 
children,  and  with  such  remainder  to  his  children 
in  default  of  appointment,  and  with  such  power 
of  jointuring  for  a  wife  and  of  charging  money 
thereon  for  his  children  as  was  thereinbefore 
given  to  M.  and  T. ;  and  in  case  all  his  sojis 
should  die  without  leaving  child  or  children, 
grandchild  or  grandchildren  them  surviving, 
the  properties  bequeathed  to  his  sous  respect- 
tively  should  go  to  his  daughters  Mary  and 
Ermna,  their  heirs,  executors,  administrators 
and  assigns.  The  testator  left  him  surviving 
his  three  sons,  M.,  T.,  and  H.  M.  died  on  the 
15th  March,  1878,  leaving  a  daughter,  Mary, 
who  died  in  1881,  when  three  years  old.  H. 
died  on  the  23rd  November,  1878,  leaving  two 
sons,  Timothy  and  Henry  Donat.  T.  died  in 
1892,  unmarried,  and  after  his  death  Timothy 
aiid  Henry  Donat  took  possession  of  the  lands  of 
3.  C,  the  widow  of  M.,  obtained  letters  of 
administration  to  her  daughter  Mary,  and 
brought  an  ejectment- against  Timotliy  and 
Henry  Donat  to  recover  the  lands  of  S.  ■■ — Held, 
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by  the  Exchequer  Division  and  by  the  Court  of 
Appeal,  that  the  word  "  survivor  "  in  the  gift 
over  upon  the  death  of  T.,  without  leaving 
child  or  grandchild,  must  be  read  "  other,"  and 
that  the  plaintiff  was,  therefore,  entitled  to 
recover.     O'Brien  v.  O'Brien 

Ex.,  App.,  [1896]  2  I.  R.  459,  476 

13. Gift    over—"  Other    and     others." 

Under  a  gift;  in  the  event  of  a  daughter  dying 
without  being  married,  to  the  other  and  others 
of  the  testator's  daughters  by  name  in  equal 
shares,  the  words  "  other  and  others  "  will  not 
be  read  as  "  survivor  and  survivors  "  unless  the 
context  requires  it.  A  testator,  having  three 
unmaraied  daughters,  C,  J.,  and  L.,  and  one 
married  daughter,  E.  G.,  directed  his  trustees 
to  divide  the  net  proceeds  of  his  property 
between  his  daughters  C,  J.,  and  L.,  in  equal 
shares,  their  shares  to  become  vested  and  payable 
on  marriage,  the  yearly  interest  to  be  paid  to 
each  in  the  meantime,  and  if  any  of  them,  the 
said  C,  J.,  and  i.,  should  die  without  being 
married,  then,  as  well  as  the  original  shares 
thereby  given  to  her  so  dying,  as  any  other 
share  which  she  should  have  taken  by  survivor- 
ship or  accruer,  should  go  and  belong  to  the 
other  and  others  of  them  and  also  to  the  said 
E.  G.,  in  equal  shares.  C.  married,  J.  and  L. 
never  married.  C,  E.,  G.,  and  J.  predeceased  L. 
On  the  death  of  L.,  the  question  arose,  who  was 
entitled  to  the  fund  which  represented  the  shares 
of  J.  and  L. : — HM,  that  the  words  "  other  and 
others "  should  not  be  read  as  equivalent  to 
"  survivor  and  survivors,"  but  were  to  be  read 
in  their  ordinary  meaning,  and  that  the  fund 
was  divisible  between  the  representatives  of 
C.  and  E.  G.  equally.      Stanley  v.  Bond 

M.  R.,  fl913]  1  I.  R.  170 

14. Survivor — Gift  to  A.,  but  if  she  died 

Unmarried,  to  divide  equallii  between  B.  and  C. — 
"  And  in  case  either  of  them  then  dead,  to  the 
survivor,  his  executors,  administrators  or  assigns." 
— Death  of  B.  and  C.  before  A — Vested  interest 
transmissible  to  personal  representative.']  A 
testator  directed  that  his  trustees  should  invest 
£3,000,  portion  of  his  estate,  and  apply  the 
income  towards  the  maintenance  and  support 
of  his  three  female  grandchildren  in  equal  shares 
during  minority,  or  until  they  should  marry, 
and  as  soon  as  either  of  them  married,  then 
either  to  continue  the  £1,000  bequeathed  for  each 
grandchild  in  its  then  security  or  to  settle  same 
for  the  separate  use  of  such  grandchild  for  her 
life,  and  after  her  death  for  her  issue ;  but  in 
the  event  of  either  of  the  granddaughters 
dying  without  being  married,  then  the  £1 ,000  so 
provided  for  her  "  should  be  paid,  assigned  or 
transferred  to  my  said  grandsons,  Samuel  Kidd 
and  Francis  Kidd,  in  equal  shares  and  propor- 
tions to  and  for  their  own  absolute  use  and  ; 
benefit,  but  in  case  either  of  them,  the  said 
Samuel  Kidd  and  Francis  Kidd,  shall  be  then 
dead,  to  the  survivor  of  them,  his  executors, 
administrators  or  assigns."  One  of  testator's  ' 
granddaughters,  Catherine,  died  a  spinster 
in  1912,  the  testator's  two  grandsons  h&ving 
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predeceased  her — Francis  in  1888  and  Samue 
in  1893 : — Held,  that  the  gift  to  Samuel  and 
Francis  as  tenants  in  common  was  vested,  and 
that  as  neither  of  them  survived  the  period  of 
distribution,  the  death  of  Catherine,  there  was 
then  no  '•  survivor,"  and  the  personal  repre- 
sentatives of  Samuel  and  Francis  took  in  equal 
moieties  as  the  original  vested  gift  to  them  was 
never  divested.  In  re  Pickworth  ([1899]  1  Ch. 
642)  followed.  In  re  Kidd ;  Atkinson  ,v. 
Robinson  and  others    Ch.  Div.,  51  I.  L.  T.  R.  33 

15. "  Survivors  or  survivor  or  others  or 

other^."]  A  testator  by  his  will  bequeathed  a 
share  in  certain  property  to  each  of  his  four 
nieces  by  name,  the  share  of  any  of  such  nieces 
dying  without  having  been  married  to  go  as  she 
should  by  will  appoint,  and  in  default  of  appoint- 
ment to  '■  go  and  belong  to  the  survivors  or 
survivor  or  others  or  other  of  ^^my  said  nieces 
in  equal  shares,  if  more  than  one  "  : — Held,  that 
the  share  of  M.,  one  of  the  nieces  dying  un- 
married, without  having  appointed,  was 
divisible  among  the  two  other  nieces  who 
survived  her,  and  the  representatives  of  the 
third  niece,  who  had  predeceased  M.  leaving 
children,  in  three  equal  shares.  Mostyn  v. 
FitzGerald  App.,  36  I.  L.  T.  R.  201 

[The  head  note  in  the  report  is  incorrect.] 

16. Survivorship — Gift  over.'\    A  testator 

bequeathed  all  his  estate  to  his  vrife  for  her  life 
and  after  her  death  to  three  children  of  his 
brothers,  in  equal  shares,  as  tenants  in  common, 
"  or  the  survivors  or  survivor  of  them  when 
they  shall  respectively  have  attained  the  ages 
of  twenty-one  years,"  with  a  gift  over  in  case 
the  three  children  should  die  before  the  death 
of  his  wife : — Held,  that  the  shares  vested  in  the 
children  when  they  attained  the  age  of  twenty- 
one,  and  did  not  go  absolutely  io  the  survivor 
at  the  death  of  the  widow.  Dobson  v.  Dobson 
Barton,  J.,  42  I.  L.  T.  R.  81 

17. "  Without  having  any  issue  of  her 

own" — Meaning  f>/.]  A  testator  bequeathed 
certain  property  to  a  daughter,  and  added  "  if 
she  should  die  without  having  any  issue  of  her 
own"  there  should  be  a  gift  over  to  another 
daughter.  The  legatee  got  married  after  the 
testator's  death,  and  died  some  years  later, 
having  had  one  child  who  predeceased  her: — 
Held,  that  "  issue  of  her  own  "  meant  children 
of  the  legatee,  that  "having"  meant  having 
had  and  not "  leaving,"  and  that,  therefore,  the 
property  had  become  the  legatee's  absolutely. 
M'Kayr.  M'AUister       App.,  46  I.  L,  T.  R.  88 

Contingent  remJjinder 

[1898]  1  I.  R.  219,  228  ;  32  I.  L.  T.  R.  8 
See  wm— Estate  in  Realty.    28. 

Power — ^Appointed   share — "  Benefit"— 

Discretion  of  trustees 

[18961  1  I.  R.  143 
Sep  Power — Execution.    1. 

WILL— WORDS. 

1. "  All  my  estate  and  interest  in  the 

lands  of  A." — Beneficial  interest  in  mortgage 
belonging  to  testator  held  to  pass.]      A  testator 
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being  possessed  of  a  fee-simple  estate  in  the 
lands  of  A.,  and  also  being  beneficially  entitled 
to  a  sum  of  money  secured  thereon  by  mortgage, 
devised  aU  his  estate  and  interest  in  the  lands 
of  A.  to  his  son  W.  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male ;  and  in 
default  of  issue  of  his  son  W.,  to  his  son  0,  for 
life,  with  remainder  to  his  first  and  other  sons 
in  tail  male,  -with  remainder  over  ;  and  devised— 
and  bequeathed  the  residue  of  his  property  to 
his  son  W. : — Held,  that  the  beneficial  interest 
in  the  mortgage  money  passed  under  the  specific 
devise  of  the  lands.     Machesy  v.  Mackesy 

M.  R..  [1896]  1 1.  B.  511 

2. <'  All  my  estate  and  interest  in  the 

lands  of  C." — Beneficial  interest  in  charges  on  the 
estate  pasHng.]  A  testatrix  who  was  entitled 
to  an  estate  for  life  in  the  lands  of  C,  and  also 
to  the  reversion  in  fee  in  the  same  lands,  subject 
to  the  determination  of  the  intermediate  life- 
estate  of  M.  P.,  and  who  was  also  entitled  to  a 
charge  of  £1,000  on  the  lands  absolutely,  and 
to  the  reversion  in  two  other  charges  of  £2,000 
each  on  the  lands,  subject  to  the  determination 
of  the  life  estate  of  K.  in  these  charges,  by  her 
will  devised  all  her  estate  and  interest  in  the 
lands  to  G.  P.,  to  whom  also  she  bequeathed 
all  her  plate,  plated  ware,  furniture,  and 
pictures.  There  was  no  other  legatee  mentioned 
in  the  will : — Held,  that  the  beneficial  interest 
in  the  charges  passed  under  the  devise  ol  al! 
the  testatrix's  estate  and  interest  ?n  the  lands. 
KilleeUyy.  Powell  M.  R.,  31  I.  L.  T.  R.  6  ; 

App..  riS97]  1  I.  R.  457 

3. "  All   my  household  furniture  and 

effects  in  my  residence  " — Wool  in  store  formiiig 
part  of  residence.]  A  testator  bequeathed  his 
house  in  Abbey  Street  to  his  son  for  life,  and, 
after  intervening  provisions,  bequeathed  to 
him  "  all  my  household  furniture  and  effects  in 
my  residence.  Abbey  Street,  aforesaid."  At  the 
time  of  the  testator's  death  there  was  a,  large 
quantity  of  wool,  part  of  his  stock-in-trade, 
stored  in  a,  store  which  was  at  the  rere  of  and 
admittedly  formed  part  of  his  residence.  The 
will  contained  a  residuary  bequest : — Held,  that 
the  wool  did  not  pass  under  the  bequest  to  the 
son,  but  was  included  in  the  residuary  gift. 
MacPhail  v.  Phillips 

Barton,  J,,  [19041 1 1.  B.  155 ;  4  N.  I.  J.  R.  103 

4, "  All  my  stock  and  land  " — Land — 

Grazing  lettings — Money  due  upon  subject-matter 
oj  specific  legacy — Legatee  signing  will — Wills 
Act,  «.  IS.]  A  testator,  who  was  in  the  habit  of 
taking  grazing  lettings  on  the  eleven  months' 
system,  used  to  refer  to  them  in  conversation  as 
"  his  land."  He  did  not  in  fact  own  any  land. 
In  hip  will  he  bequeathed  "  all  my  stock  and 
land  "  to  JS.-; — Held,  B.  was  entitled  to  the  right 
to  the  grazing  of  certain  lands  recently  taken 
by  the  testator  on  the  eleven  months'  system. 
The  greater  part  of  the  money  for  the  hire  of 
the  said  grazing  still  remained  due  at  the 
testator's  death.  H^ld,  that  the  legatee,  took 
the  right  to  the  grazing  discharged  from  this 
debt.      The  executor,  who  was  also  a  legatee, 
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had  signed  the  will  after  the  testator,  but  above 
the  attestation  clause  and  above  the  signatures 
of  the  two  witnesses,  under  the  belief  that  it 
was  necessary  for  an  executor  so  to  sign.  Held, 
that  the  legacy  to  him  was  not  void  under 
section  15  of  the  Wills  Act.  Parker,  Deceased  ; 
Byrne  v.  Nolan  Barton,  J.,  39 1.  L.  T.  R.  6 

5.  —  "  All  my  stocks."!  A  testator  left 
Tiis  real  estate  in  succession  to — (1)  his  mother, 
(2)  his  brothers  and  sisters,  (3)  issue  of  his 
brothers  and  sisters,  (4)  his  cousin  S.  He  left 
"  all  his  stocks,"  &c.,  on  similar  trusts,  with  the 
proviso  that  out  of  said  stocks,  &o.,  he  gave 
£1,000  in  succession  to — (1)  three  sisters,  (2)  their 
issue,  (3)  on  failure  of  issue  on  trusts  similar  to 
those  of  real  estate  provided  that  on  failure  of 
issue  of  brothers  and  sisters  "  all  my  said  stocks," 
&o.,  to  go  to  issue  of  his  late  brother  C.  All  the 
brothers  and  sisters  save  C.  having  died  without 
leaving  issue  : — Held  (reversing  Porter,  M.R.) 
that  the  £1,000  carved  out  of  "  all  my  stocks," 
&c.,  went  not  to  his  cousin  S.  but  to  the  issue 
of  his  late  brother  G.    CorneiUe  v.  Johns 

App.,  2  N.  I.  J.  R  230 

6. "  All  rent  and  arrears  of  rent  due 

to  me  at  my  decease  " — Apportioned  pari  of 
accruing  gale — Grazing  money. \  \  testator  left 
to  G.  the  townlands  of  S.,  B.,  and  C. ;  to  A.  the 
townland  of  L.  and  "  all  rent  and  arrears  of  rent 
due  to  me  at  my  decease,  subject  to  any  head 
rent  or  taxes  due  by  me  on  the  aforesaid  town- 
lands."  He  bequeathed  to  W.  his  interest  in 
another  holding  held  by  /.  as  tenant,  and  any 
arrears  of  rent  due  by  her  at  his  decease,  subject 
to  proportionate  part  of  head  rent,  &o.  The 
will  contained  a  residuary  gift,  but  the  residuary 
legatee  died  in  the  testator's  lifetime.  The 
testator  died  between  two  gale  days.  The 
grazing  of  part  of  the  lands  of  S.  and  B.  had 
been  let  for  eleven  months,  expiring  on  a  day 
subsequent  to  the  testator's  decease,  at  a  lump 
sum  paylble  on  that  day : — Held,  that  A.  was 
entitled  to  the  arrears  of  rent  due  out  of  the 
lands  of  S.,  B.,  C.  and  L.  up  to  the  gale  day 
preceding  the  testator'?  death,  and  to  an  ap- 
portioned part  of  the  gale  tnen  accruing  due ; 
but  that  he  was  not  entitled  to  the  grazing 
money  which  went  as  und-sposed  ^f.  AlHn/jham 
V.  Atkinson  V.-C.  [1898]  1 1.  R.  239 

7. Arrears  of  rent.]    Lands  were  limited 

under  a  testator's  marriage  settlement  to  the 
use  of  the  testator  for  life,  with  remainder  to  his 
eldest  and  other  sons  in  tail  male  with  an 
ultimate  remainder  in  fee  to  himself.  The 
testator  was  the  owner  of  other  unsettled  landii, 
in  respect  of  which,  as  well  as  of  the  settled 
lands,  there  were  arrears  of  rent  owing  to  the 
testator  at  the  time  of  his  death.  The  testator 
by  his  will  devised  and  bequeathed  unto  his 
eldest  son  absolutely  all  his  "  real  and  chattel 
real  property,  whether  in  possession,  reversion, 
remainder,  or  expectancy,"  or  over  which  he 
had  power  of  disposition,  "  together  with  all 
rents  and  arrears  of  rents  due  thereout,"  at  the 
time  of  his  death.  He  also  directed  that  all  out- 
goings charged  thereon,  or  payable  thereout,  at 
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the  time  of  his  death  should  be  paid  out  of  such 
renta,  and  bequeathed  all  his  personal  estate 
not  otherwise  disposed  of  by  the  will  upon  trust 
for  his  children : — He]d,  by  the  Court  of  Appeal 
(FitzGibbon  and  Holmes,  L.JJ.,  the  Lord 
Chancellor  dUwntinq),  reversing  the  decision  of 
the  Master  of  the  Rolls,  that,  on  the  true  con- 
struction of  the  will,  the  testator's  eldest  son 
was  entitled  to  the  rents  and  arrears  of  rents 
due  out  of  both  the  settled  and  unsettled  lands 
at  the  time  of  the  testator's  death.  In  re  Wills, 
Deceased  ;  Wills  v.  WiUs 

App.,  ri909]  1  I.  H.  268 

8.  —  Bequest  of  leasehold  to  A.  "  to  bring 
up  his  family  until  able  to  do  for  themselves  "— 
Trust.']  A  testator  left  a  portion  of  his  farm 
to  A.  "  to  bring  up  his  family  until  able  to  do 
for  themselves " : — Held,  that  a  trust  was 
created  for  ^.'.s  family.  In  re  Meharg  and 
HaV's  Contract  M.  R..  36  I.  L.  T.  R.  38 

9. "  Children  "—Illegitimate  child.!  A., 

a  hospital  nurse,  attended  B.  during  his  illness. 
They  lived  together,  and  in  1892  a  child  (E.) 
was  born  to  them,  but  they  were  not  married  till 
1804  ;  but,  E.  was  always  treated  as  B.'s  legiti- 
mate daughter.  On  .Tune  25,  1896  (there  bping 
no  prospect  of  any  further  issue),  B.  made  a  will 
leaving  all  his  real  and  personal  estate  to  his 
brother  on  trust,  after  payment  of  his  debts,  to 
realise  a  sum  of  £4,000,  to  invest  same  and  apply 
the  income  for  the  maintenance  and  education 
of  his  daughter  E.  during  minority  or  until 
marriage,  and  tlien  to  pay  the  capital  to  her. 
The  testator  left  the  residue  of  his  property  upon 
trust  to  pay  the  income  to  A.  for  life,  and  then 
the  capital  to  his  children  in  equar  shares,  and 
if  only  one  child,  the  whole  to  such  child.  E. 
came  of  age  on  Jan.  1, 1913  : — HeM,  that  A.  and 
E.  were  jointly  entitled  to  he  paid  the  funds, 
and  to  have  the  securities  transferred  to  them, 
subject  to  the  trusts  of  the  will,  on  the  ground 
that  the  word  "  children"  included  ^.,  whom 
the  testator  described  as  his  daughter.  Dorin 
v.,  Dorin  (L.  R.  7  H.  L.  568)  distinguished. 
B.,  Deceased ;  0.  v.  D. 

Ross,  J.,  ri916]  1 1.  R.  364 

10.  i "Domestic    servant" — Laundreis.'\ 

A  testator  bequeathed  to  each  domestic  servant 
in  his  service  at  his  deatli  who  should  have  been 
in  his  service  for  ten  yea;ca .  or  upwards  the 
amount  of  two  years'  wages."  The  plaintiff  was 
for  over  ten  years  in  the  testator's  service  as 
laundress,  and  received  £60  a  year,  paid 
quarterly.  She  worked  in  a  laundry  in  a  yard 
a.djoining  the  testator's  house,  but  suppliedXher 
own  food,  and  slept  in  a  house  of  her  own  some 
dista;i;ice  away  -.—HM,  that  she  was  not  a 
"  domestic  servant  "  within  the  meaning  of  the 
beque?t.  Ogle  v.  Mrwgan  (1  Be  G.  M.  &  G.  S59) 
followed.    In  re  Ogilby  ;  Cochrane  v .  Ooilby 

M.  E..  [1908]  1  I.  R.  525 

H.  -7- —  Effects — Gijt  0/"  furniture,  lens,  and 
all  effects  in  my  house" — Cash  in  hoiise.']  A 
testator  by  his  will  made  a  bequest  of  "J fur- 
niture, lens,  and  all  effects  in  my  house  and 
prcinises   at    Ballentien,''   ta    Franois    Hewitt. 
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He  also  gave  to  other  legatees  certain  demon- 
strative pecuniary  legacies,  absorbing  the  money 
standing  to  his  credit  in  the  Woolwich  Building 
Society.  There  was  no  residuary  clause  in  the 
will.  At  the  time  of  the  testator's  death  his 
house  contained  (inter  alia)  a,  gold  watoh<  a 
deposit  receipt  for  £14,  £47  cash  in  a  box,  a 
cash  warrant  for  £9  10s.  .3d.,  and  a  Woolwich 
Building  Society  bond  for  £1 63.  The  testator's 
entire  property  was  comprised  within  his  house 
at  the  time  of  his  death : — Held,  that  the  gold 
watch,  the  deposit  receipt  for  £14,  the  £47  cash, 
and  the  cash  warrant  for  £9  10s.  3d.  passed 
under4he  word  "  effects."  Gardner  v.  Hewitt 
M.  R.,  35  I.  L.  T.  R.  173 

12.  "  Effects  " — "  House  and  farm  "— 

Inclusion  of  two  holdings  held  under  different  con- 
tracts of  tenancy — Extrinsic  evidence — Oral  state- 
ment  of  testator  at  time  of  execution  of  itill-^ 
Inadmissibility  of.\  A  testator  by  his  will  pro- 
vided as  follows  : — "  I  dispose  of  my  effects  in 
the  following  manner :  I  bequeath  to  my 
brother  P.  my  house  and  farm,  subject  to  the 
obligation  that  he  is  to  pay  my  wife  the  sum  of 
£50. ' '  Testator  had  two  holdings  close  togeth  er, 
but  not  adjoining,  situate  in  different  townlandS) 
and  held  under  different  contracts  of  tenancy, 
but  under  the  same  landlord.  One  of  the  hold- 
ings had  a  house  on  it  in  which  the  testator  was 
living  at  the  time  of  his  death.  According  to  Jhe 
evidence  both  holdings  were  worked  together ; — 
Held,  that  both  holdings  passed  to  F.  under  the 
word"  farm."  HeH  a?«o,  that  extrinsic  evidence 
as  to  an  oral  statement  made  by  the  testator, 
at  the  time  of  the  execution  of  the  will,  as  to 
what  he  understood  the  word  "  farm  "  to  mean, 
was  not  admissible.  Decision  of  Barton,  J., 
affirmed  by  Court  of  Appeal.  M'Gonigle  Vi 
M'Gonigle 

Barton,  J.,  App.,  [1910]  1  I.  R.  297,  300  ; 
44  I.  L.  T.  R.  140 

13.  ''  Effects  " — Indication  of  testator's 

intention — Real  estate  included.']  The  word 
"  effects  "  is,  prinfa  facie,  confined  to  personalty 
in  the  absence  of  anything  to  indicate  the 
testator's  intention  to  the  contrary,  but  it  may 
be  held  to  pass  real  estate  if  the  circumstances 
or  context  show  that  such  was  the  intention  of 
the  testator.  Hall  v.  Hall  ([1892]  1  Ch.  361) 
followed.     White  v.  Fleming 

M.  R.,  33  I.  L.  T.  R.  56 

14.  ''  Families  " — Substitutionary    giff] 

Testator  bequeathed  his  property  to  his  wife  for 
her  life,  and  after  her  death  "  unto  his  brothers 
and  sisters  in  equal  shares  and  proportions,  or 
unto  the  families  of  such  of  them  as  shall  be 
then  dead."  All  his  brothers  and  sisters  died 
in  the  lifetime  of  testator's  widow,  leaving  sons 
and  daughters  and  also  grandchildren  :^- 
Held  (1)  that "  families  "  did  not  include  grfl,nd- 
children ;  (2)  that  the  sons  and  daughters  of 
testator's  brothers  and  sisters  took  per  stirpes; 
(3)  that  the  words  '"  in  equal  shares  "  applied 
only  to  the  gift  to  testator's  brothers  and  sisters, 
and  could  iiot  be  extended  to  the  substitu- 
tionary gifts,  and  that,  therefore,  the  children  of 


(  2701  ) 


DIGEST  OF  CASES. 


(  2702  ) 


VHIAj— CHORDS— continued. 

each  brother  and  aiater  took  aa  joint  tenants 
inter  se.      In  re  Battersby's  Truah 

V.-C,  [189611 1.  R.  600 

15.  "  Family^"]     The  primary  meaning 

of  the  word  "  family  "  in  a  will  is  "  children." 
A  testator  bequeathed  his  farm  of  land  to  hia 
nephew,  and,  "  if  he  does  not  marry  and  have 
a  family  at  hi"?  death,"  over.  The  nephew 
married,  and  died  leaving  a  widow  but  no 
children : — Held,  that  the  gift  over  took  effect. 
Inre  M'  Gann  ;  Donnelhj  v.  Moore 

Barton,  J^,  [1916]  1 1. R. 255;  50 1. L. T. R.204 

16. Cfift  of  real  and  personal  estate  to 

testator's  "  right  heirs  " — Blended  fund — Mean- 
iny  of  he  ire,  1  A  testator  deviaed  and  bequeathed 
his  real  and  personal  estate,  subject  to  the  pay- 
ment of  his  debts  and  a  life  annuity  to  four 
persons  in  succession  for  their  respective  Uvea, 
and  subject  as  aforesaid,  to  his  right  heirs : — 
Hdd,  that  the  testator's  heirs  took  both  the 
realty  and  the  personalty.  Be  Burke  ;  Nolan 
V.  Bali  M.  R.,  34  I.  L.  T.  R.  78 

17. "If    any    balance"  —  Bequest    in 

terms  absolute,  rut  down  bii  svhsequenl  beqUhStJ] 
A  testator  bequeathed  all  his  property  to  his 
wife  ;  at  her  death  £50  to  be  paid  to'  E.,  "  and 
if  any  balance  to  go  to  "  J.  B.  8. : — Held,  that 
the  wife  took  only  a  life  estate,  with  remainder 
to  J.  B.  S.  Constable  v.  Bull  (3  De  G.  &  M.  411) 
considered  and  followed.  Philson  v.  Stevenson 
and  Lucas  M.  R.,  App.,  37  \.  L.  T.  R.  104, 225  ; 
3  N.  I.  J.  R.  297  ;  4  N.  J.  R.  20 

18. "  In  the   first   place  " — Conflicting 

directions — Priority.^  A  testator,  who  was 
possessed  of  considerable  property  both  in 
New  Zealand  and  in  the  United  Kingdom,  by 
his  will  gave,  devised,  and  bequeathed  all  his 
real  and  personal  estate  in  New  Zealand  to 
trustees  (called  his  New  Zealand  trustees)  "  upon 
trust,  to  pay  thereout  his  funeral  and  testa- 
mentary expenses  and  debts  and  legacies  be- 
queathed. .  .  ,"  By  a  subsequent  clause 
he  gave,  devised,  and  bequeathed  to  certain 
other  trustees  (called  his  English  trustees,  two 
of  whom  were  abb  his  executors)  all  his  real  and 
personal  estate  not  thereinbefore  otherwise 
disposed  of,  "  upon  trust,  in  the  first  place  to 
pay  thereout  his  funeral  and  testamentary 
expenses  and  all  debts  thereinbefore  directed 
to  be  paid  by  his  New  Zealand  trustees,"  and  to 
stand  possessed  of  the  residue  upon  certain 
truata  : — Held,  that  the  English,  trustees  were 
entitled  to  be  recouped  out  of  the  New  Zealand 
trust  funds  all  funeral  and  testamentary 
expenses  properly  incurred  by  them,  and  all 
debts  of  the  testator's  paid  by  them  ;  and  that 
the  words  '".in  the  first  place  "  had  reference  to 
priority  of  time  only,  and  not  to  priority  of 
charge.     In  re  Minchin  ;  Minchin  v.  Stevens 

App.,  38  I.  L.  T.  R.  189 

19. Issue.]    A  testator  bequeathed  the 

sum  of  £600  upon  trust,  to  pay  the  income 
thereof  to  his  daughter  M.  for  her  separate  use  ; 
and  in  case  of  her  marrying  and  leaving  lawful 
issue,  then  the  said,  interest  and  principal 
moneys  were  to  pass  to  such  issue  in  such 
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manner  as  was  described  relative  to  the  issue 
of  her  sister  J.,  which  was  as  follows : — "  In 
case  of  the  death  of  my  said  daughter  leaving 
issue,  said  interest  money  to  be  paid  and  pay; 
able  to  such  issue,  if  more  than  one,  share  and 
ahare  aUke,  for  their  support  and  education, 
and  on  their  respectively  attaining  the  age  of 
twenty-one  years,  such  principal  sum,  and  such 
other  aum  as  they  or  their  said  mother  may  be 
entitled  unto  in  this  will,  shall  be  divided  among 
them,  share  and  share  alike."  .^fter  providing 
further  for  several  events,  which  did  not  happen, 
the  testator  directed  that  in  case  of  the  death 
of  any  of  his  children  leaving  lawful  issue,  the 
share  or  shares  of  such  child  or  children  should 
go  respectively  to  the  lawful  iaaue  of  such  child 
or  children,  if  more  than  one,  share  and  share 
alike.  M.  survived  testator,  and  having  died 
leaving  several  children  and  grandchildren, 
the  question  arose  whether  the  £600  waa  divi- 
sible among  her  children  only  per  capita,  oi 
among  her  children  and  grandchildren  per 
stirpes  :^H eld,  that  the  fund  was  divisible 
among  all  her  children  and  remoter  issue  living 
at  the  period  of  distribution.  Berry  v.  Fisher 
V.-C,  [1903]  1  I.  R.  484 

20.  Issue  —  Legacies    to    be    settled    on 

marriage  on  daughters,  and  on  their  demise  on 
their  issue— "  Issue"  read  "  children."]  A 
testator  bequeathed  to  each  of  his  four  unmarried 
daughters  £10,000  New  (Government  Stock,  to 
be  paid  and  assigned  to  each  as  a  marriage  por- 
tion on  their  respective  marriages,  and  £20,000 
Old  Government  Stoo'k,  to  be  settled  on  each 
marriage  strictly  on  his  said  daughters,  and  on 
their  demise  on  their  lawful  issue,  share  and 
share  alike,  not  to  be  subjebt  to  the  control  of 
any  husband  his  daughters  might  marry,  and 
in  case  of  any  of  his  daughters  dying  and  leaving 
no  lawful  issue  to  attain  twenty-one  or  get 
married,  then  such  ahare  of  old  stock  to  be 
divided,  share  and  share  alike,  between  the 
survivors  of  his  said  four  daughters : — Held, 
following  In  re  Dixon's  Trusts  (I.  E.  4  Eq.  1) 
and  In  re  Denis'  Trusts  (I.  R.  10  Eq.  81 )  that  the 
word  "  issue  "  should  be  restricted  to  children. 
Harris  v.  Loftus  V.-C,  [1899]  1  I.  R.  491 

21.  "Jewellery."]  A  testator  directed  that  his 
"  jewellery "  should  be  divided  among  his 
servants : — Held,  that  the  word  jewellery  did 
not  include  watches,  miniatures,  smiH-boxes, 
opera  glasses,  or  a  silver  medal.  Be  Stothard, 
Deceased  ;  Norwood  v.  Macgusty 

Barton,  J.,  46 1.  L.  T.  R.  239 

22.^ "Money  "  Charitable  legacy  of  "10 

per  ant.  of  my  money  "-—Meaning  of.]  A 
testator  gave  10  per  cent,  of  his  money  in 
charity,  and  bequeathed  the  rest  of  his  property 
to  his  children,  share  and  share  alike: — Held, 
that  "money"  included  besides  money  at 
testator's  call,  consols,  stocks  that  could  be 
immediately  turned  into  cash,  and  arrears  of 
rent  of  real  and  personal  estate  belonging  to  the 
testator,  but  not  capital  sums  secured  by 
mortgages.    O'Connor  v.  O'Connor 

App.,  [1911]  1  I.  R.  263  ;  45  I.  L.  T.  R.  94 
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23. "  My  real  estate  consisting  ol  my 

interest  in  the  lands  ol  D." — Separate  disposi- 
tion of  personalty — Beneficial  interest  in  charges 
affecting  the  lands.'i  A  teatator  possessed  of  real 
estate  and  entitled  to  the  beneficial  interest  in 
certain  charges  upon  a  portion  of  his  lands, 
made  a  devise  of  his  real  estate  consisting  of  his 
interest  in  the  lands  of  D.  and  K.,  and  also 
disposed  separately  of  his  personal  estate : — 
Held,  that  the  beneficial  interest  in  the  charges 
did  not  pass  under  the  terms  of  the  devise. 
Technical  expressions  usee}  in  a  will  must  be 
given  the  meaning  assigned  to  them  by  law, 
unless  the  context  contains  a  plain  indication  of 
a  contrary  intention.  Machesy  v.  Machesy, 
[1896]  1  I.  R.  511  ;  Kilkelly  v.  Powell,  [1897] 
1  I.  R.  457,  distinguished.  Davy  v.  Bedington 
App.,  [1917]  1  I.  R.  250 

24.  "  My  relations  " — Power  of  selection 

or  power  of  distribution — Statutory  next-of-kin  or 
blood  relations.']  A  testator  after  bequeathing 
certain  pecuniary  legacies  left  the  residue  of  his 
property  to  his  executors  "  to  distribute  to  my 
relations  as  they,  my  executors,  may  think  they 
are  entitled,  after  consideration  of  their  respec- 
tive positions  and  claims  "  : — Held  (following 
LaWlor  V.  Henderson  (Ir.  R.  10  Eq.  150),  that  a 
mere  power  of  distribution,  and  not  of  selection, 
was  given  to  the  executors,  and  that  the  words 
"  my  relations "  included  only  the  statutory 
next-of-kin.     In  re  WatsorCs  Estate 

Barton,  J.,  42  I.  L.  T.  R.  51 

25. "  My  shares  " — Interest  of  next-of- 
kin  in  shares  of  deceased  intestate.]  A  testatrix 
made  a  bequest  of  "  my  shares  iil  different 
securities": — Held,  that  the  testatrix's  interest, 
as  one  of  the  next-of-kin  of  a  deceased  intestate, 
in  certain  shares  and  stock,  which  formed  part 
of  the  unadministered  estate  of  the  intestate, 
did  not  pass  under  the  bequest.  Vaneck  v. 
Benham,  [1917]  1  Ch.  60,  appUed.  In  re 
Holmes  ;  Villiers  v.  Holmes 

Barton,  J.,  [1917]  1 1.  R.  165;  51 1.  L.  T.  R.  204 

26. "  On  or  before."]      The  testator 

bequeathed  £100  to  his  daughter  C,  to  be  paid 
"on  or  before"  the  marriage  of  M.: — Held, 
that  C.  was  entitled  to  be  paid  although  if.  had 
not  married  at  the  time  of  the  application. 
Crean  v.  Dawson  2  N.  I.  J,  R.  28 

27.  —  "  Or  "  read  "  and  "]  Testator 
devised  lands  in  trust  for  the  use  of  "  Joseph 
Davys  on  his  attaining  the  age  of  twenty-one 
years,  and  in  the  event  of  the  death  of  the  said 
Joseph  Davys  before  attaining  the  age  of  twenty- 
one  years  or  without  lawful  children  surviving 
him,  then,  subject  to  his  life  estate  therein,  to  his 
[testator's]  nephews,  Patrick  Moore  and  Michael 
Moore,  absolutely  as  tenants  in  common." 
Joseph  Davys  had  attained  twenty-one  years  : — 
i?eH,  that  the  word"  or  "  should  be  read  "  and" 
and  that  Joseph  Davys  took  the  property  abso- 
lutely on  his  attaining  twenty-one  years  of  age. 
Davys  V.  Davys        Barton,  J.,  4  N.  i.  J.  R.  270 

28. "  Other  effects  "  in  a  house— /«- 

dudes  money.]  A  testator  by  his  will  gave  "  all 
the  furniture  and  other  effects"     inside  his 


WILL — WORDS — continued. 
dwelUnghouse  to  the  defendant.  The  will 
contained  a  residuary  clause.  After  the  death 
of  the  testator  there  was  found  in  his  bedroom 
£145  in  bank  notes  and  £13  in  coin : — Hdd,  that 
under  the  above  bequest  the  defendant  was 
entitled  to  both  sums  of  money.  Wynne  v. 
Davidson  M.  R.,  2  N.  I.  J.  R.  255 

29. "  Plant  "—Residue.]    A  testator  by 

his  will  bequeathed  inter  alia  upon  trust  for  sale 
the  whole  of  his"  stock,  furniture,  plant,"  with 
certain  specified  exceptions,  declaring  that  all  the 
rest  of  his  agricultural  plant,  tedder  rake,  two 
carts  and  harness,  vrith  stock  and  furniture, 
should  be  sold  by  public  auction;  and  after 
certain  specific  pecuniary  legacies  the  will  pro- 
ceeded— "  and  what  remains  is  to  be  shared, 
share  and  share  alike,  amongst  my  relations, 
nephews  and  nieces,  brother  and  sisters."  Upon 
a  summons  by  the  executors  to  determine — 
first,  whether  the  expressions  "  stock,  furniture, 
plant,"  included  a  farm  of  lands,  not  specifically 
mentioned  in  the  will  on  the  ground  that  the 
testator  had  resided  for  many  years  in  Australia, 
where  the  word  "  plant "  was  ordinarily  used  as 
signifying  a  man's  farm  or  holding,  and  had  been 
so  used  by  the  testator ;  and  secondly,  whether 
the  words  "  what  remains  "  in  the  clause  above 
mentioned  included  the  general  residue  of  the 
testator's  estate  or  only  the  residue  of  the  pro- 
ceeds of  the  sale  directed  by  the  will : — Held 
(1)  that  the  word  "  plant"  must  be  construed 
in  its  ordinary  sense — viz.,  anything  used  by  a 
person  in  connection  with  his  trade  or  business, 
including  fixtures,  and  did  not  include  land ; 
and  (2)  that  the  bequest  of  "  what  remains  "  was 
a  general  residuary  bequest.  Kelly,  Deceased  ; 
Mahony  v.  Mahony 

Barton,  J.,  39  I.  L.  T.  R.  158 

30. "  Ready  money  in  bank  " — Deposit 

receipts — Notice  of  withdrawal.]  A  gift  of 
"  ready  money  in  bank,"  held  to  include  money 
on  deposit  receipt,  which  could  be  withdrawn 
without  previous  notice  to  the  bank ;  other- 
wise, if  previous  notice  was  necessary.  A  testa- 
trix, by  her  will  made  in  1864,  directed  that  as 
regards  whatever  ready  money  might  be  found 
in  bank,  or  interest  accruing  at  the  period  of 
her  decease,  after  payment  of  any  just  debts, 
of  rent,  &c.,  and  the  defrayment  of  a  plain, 
respectable  funeral,  the  surplus  should  be 
divided,  if  worth  division,  between  certain 
charitable  societies.  The  will  contained  no 
residuary  bequest.  The  testatrix  died  in  1893, 
intestate  as  to  a  large  portion  of  her  assets,  which 
included  considerable  sums  on  deposit  receipts 
in  various  banks.  She  had  no  current  account 
at  any  bank.  Notice  of  withdrawal  was  neces- 
sary as  regards  some  of  the  deposit  receipts, 
but  not  as  regards  others: — Held,  that  the 
deposit  receipts,  as  to  which  no  notice  of  with- 
drawal was  necessary,  passed  to  the  charities 
as  "  ready  money  in  bank,"  but  that  the  deposit 
receipts  as  to  which  notice  was  necessary  were 
not  "  ready  money,"  and  being  undisposed  of 
went  to  the  next-of-kin.  Mayne  v.  Mayne  ■ 
M.  R.,  [1897]  1  1.  R.  324  ;  31  I.  L.  T.  R.  35 
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31. "  Realise."]    A  will,  under  which 

the  defendant  took  and  accepted  considerable 
benefits,  contained  the  following  provision : — 
"If  the  mortgage  should  be  realised  which  E.  L. 
O'H  (the  defendant)  has  on  the  lands  of  8.  she 
is  to  pay  to  her  sister  (the  plaintiff)  £200." 
The  defendant  instituted  proceedings  in  the 
High  Court  of  Justice,  Chancery  Division,  to 
raise  the  amount  of  the  mortgage,  and  the  lands 
comprised  in  the  mortgage  were  sold.  The 
proceeds  were  insufficient  to  pay  off  the  mort- 
gage debt  (£1,900)  in  full,  and  a  sum  of  £182 
still  remained  due : — Held,  by  the  Court  of 
Appeal  (reversing  Barton,  J.),  that  the  mortgage 
had  not  been  "  realised."  Masterson  v. 
O'Halloran 

Barton,  J.,  App.,  [1917]  1  I.  B.  454,  457 

32. Residuary        legatee  —  Legacy  — 

Primarily  referable  to  legatee  of  personal  estate — 
When  having  an  extended  meaning — May  embrace 
real  estate — Charitable  legacy,  failure  of — 
7  <fc  8  Vict.,  c.  97, «.  16.]  Primafacie"  residuary 
legatee  "  refers  only  to  the  legatee  of  personal 
estate ;  but  the  context  may  enable  the  Court 
to  give  awidermeaning  of  the  words  "residuary 
legatee,"  and  to  hold  that  the  words  are  wide 
enough  to  embrace  real  estate,  which,  in  the 
events  that  have  happened,  is  undisposed  of. 
Pitman  v.  Stevens  (15  East.  505)  applied.  In  re 
Greatly  ;   Travers  v.  O'Donoghue 

M.  B.,  [1910]  1  I.  B.  239 

33. "  The  share  of  such  daughter  as 

shall  be  married" — Restricted  to  daughters 
married  at  the  date  of  the  death."]  A  testator  by 
his  will  directed  that  his  residuary  estate  should 
be  divided  equally  amongst  his  daughters  who 
survived  him,  ad<fing  "the  share  of  such  daugh- 
ters as  shall  be  married  to  be  for  the  sole  use 
and  benefit  of  such  daughters,  and  free  from 
the  control  of  their  husbands  during  their  re- 
spective Kves."  He  then  directed  that  in  case 
any  of  his  said  daughters  should  die  in  the  lite- 
time  of  their  respective  husbands  without 
leaving  issue,  such  respective  husbands  should 
be  entitled  to  the  yearly  interest  only  of  their 
said  wives'  shares  for  life  until  they  should 
marry  again ;  and  after  their  death  or  marriage 
respectively  that  their  shares  should  go  to  and 
be  equally  divided  amongst  the  testator's  other 
surviving  daughters.  The  testator  left  five 
daughters  living  at  his  death,  two  of  whom 
were  then  married  (one  of  these  having  since 
become  a  widow),  one  was  married  subsequent 
to  his  death,  and  two  were  still  unmarried :— 7 
Hdd,  that  the  words  "  such  of  my  daughters 
as  shall  be  married  "  were  restricted  to  daugh- 
ters who  were  married  during  the  testator's 
Ufetime,  and  consequently  the  daughters  who 
were  unmarried  at  his  death  took  absolute 
interests,  that  the  married  daughter  who  had 
become  a  widow  was  also  absolutely  entitled,  and 
that  the  other  married  daughter  would  become 
absolutely  entitled  if  she  survived  her  husband. 
Meade  v.  Churchill         M.  R.,  35  I.  L.  T.  R.  93 

34. "Whatever   is   in   the   house"— 

Bequest  of  house  furniture — Sum  of  tnoney  in 
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the  house  at  death — Held  not  to  pass  under  bequest 
— Residuary  clause — Scope  of  v>iU — Words 
ejasdem  generis.]  The  will  of  a  testator  con- 
tained the  following  bequest : — "  1  bequeath  my 
house  furniture,  and  whatever  is  in  the  house 
I  now  dwell  in,  and  in  the  house  adjoining,  so 
far  as  it  belongs  to  me,  to  my  sister  B."  By 
codicil  the  testator  revoked  the  bequest  to  B., 
and  substituted  therefor  a  bequest  in  identical 
terms  to  M.  The  testator  (amongst  other 
legacies)  gave  £500  each  to  R.  and  M.,  and  there 
was  a  residuary  clause  in  the  will,  by  which  the 
testator  directed  that  the  residue  of  has  property, 
which  he  estimated  at"  over  £5,000,"  should  be 
divided  amongst  the  pecuniary  legatees  in  pro- 
portion to  the  amount  bequeathed  to  them 
respectiv^y.  The  testator  was  in  the  habit  of 
keeping  in  a  box  in  his  house  various  sums  of 
money,  fluctuating  in  amount,  and  after  his 
death  a  sum  of  £320  in  cash  was  found  in  this 
box  : — Held,  that  the  sum  of  money  found  in  the 
box  in  the  testator's  house  at  his  death  did  not 
pass  under  the  bequest  to  M.,  but  fell  into  the 
residue  In  re  O'Brien,  deceased  ;  O'Brien  v. 
O'Brien  M.  R.,  App.,  [1906]  1  I.  R.  649,  655  ; 
40  I.  L.  T.  R.  93 

35. "  Whatever  money  I  die  possessed 

of  " — Mortgages — Consols.']  A  testatrix  who 
was  possessed  of  cash  in  the  house  and  at  the 
bank,  mortgages.  Bank  of  Ireland  Stock  and 
New  Consols,  bequeathed  to  her  sister,  M.  C, 
"  whatever  money  I  die  possessed  of  .  .  . 
for  and  during  her  natural  life,  and  after  her 
decease  I  direct  that  the  said  money  he  divided 
equally  between  the  two  sons  of  my  said  sister, 
M.  C." : — Held,  that  the  mortgages,  Bank  of 
Ireland  Stock,  and  New  Consols  passed  under 
the  bequest  of  "  money."  Lowe  v.  Thomas 
(5  D.  G.  M.  iSr.  G.  315)  distinguished.  Finlay'a 
Estate  Meredith,  J.,  5  N.  I.  J.  B.  166 

"  After  the  death  of  these  parties  " 

[1910]  1  I.  B.  249  ;  44  I.  L.  T.  B.  148 
See  Will— Estate  in  Bealty.    5. 

"  All  household  furniture  and  effects  in 

my  residence  "        [1904]  1  I.  B.  155  ; 
4  N.  I.  J.  B.  103 
See  Will— Words.    3. 

"  Arrears  of  rent  due  thereout" — Will 

[1909]  1 1.  B.  268 
See  WiU— Words.    7. 

"  As  she  thinks  proper  "     1  N.  I.  J.  B.  75 

See  Power — Execution.    5. 

"  Balance " — Lapsed  share  of  appointed 

fund  passing  as  part  of 
[1918]  1 1.  B.  350;  52  I.  L.  T.  B.  125 
See  Will — Appointment. 

"  Balance  to  be  disposed  of  according  to  the 

wishes  of  my  wife  "     [1905]  1 1.  B.  147 
See  Will— Absolute  Gift.    28. 

-  "  Benefit"  [1896]  1  I.  B.  143 

See  Power — Execution.    1. 

Bequest  "  to  legatee  for  life  and  at  her 

death  to   be   disposed   of  as   she   so 
wishes  " — Property  or  power 

49 1.  L.  T.  R.  99 
See  Will— Power  of  Appointment. 
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"  Blood  relations" — Next-of-kin 

[1899]  1  I.  R.  324 
See  Power — Execution.    10. 

"  CalUng  "  ,      [1899]  1 1.  R.  508 

<See  Will—Condition.    4. 

"  Charitable  or  religious  purposes" 

[1911]  1  I.  R.  289  :   45  I.  L.  T.  R.  174 
See  Charity,  Gift  to.    5. 

"  Christian  Brothers  " 

[1906]  1  I.  R.  588,  594  ;  40  I.  L.  T.  R.  209 
See  Charity,  Gift  to.    38. 

"  Consisting  of  "  imperfect  enumeration 

49  I.  L.  T.  R.  62 
See  Will^tesiduary  Bequest.    2. 

"  Effects  "  [1910]  1  I.  R.  297,  300  ; 

44  I.  L.  T.  R.  140 
See  Wm— Words.    12. 
— ■ —  "  Executors   or   administrators   or   next- 
of-kin  "  35  I.  L.  T.  R.  145  ; 
2  N.  I.  J.  R.  278 
See  Will — Annuity.    7. 

"  For  the  benefit  of  my  children  and  her 

own"  IN.I.J.  R.  95 

-See  Will— Absolute  Gift.    20. 

Gift  "  for  benefit  of  self  and  children  "  — 

Joint  tenancy  49  I.  L.  T.  R.  96 

iSee  Will— Absolute  Gift.    7. 

"  Give  and  bequeath  "     [1894]  1  I.  R.  118 

See  Power — Execution.    7. 

,"  Heirs"  in  relation  to  personal  property 

[1917]  i  I.  R.  63;  51  I.  L.  T.  R.  58 
See  Will — Limitations.    1. 

"  Hereafter  may  marry  " 

[1895]  1 1.  R.  346 
See  Will — Republication.    1. 

"  If  alive" — Vesting 

[1898]  1 1.  R.  219,  228  ;  32  I.  L.  T.  R.  8 
See  Will^Estate  in  Realty.    28. 

"  Issue  of  our  marriage  "  [1899]  1 1.  R.  501 

See  Will— Estate  in  Realty.    21. 
— ^ —  "  Marry  beneath  her" 

[1895]  1 1.  R.  130, 142 
See  Will— Condition.    10. 
-^ —  "  Money v^!' 

[1911]  1  I.  R.  263  ;  45  I.  L.  T.  R.  94 
See  Will— Words.    22. 

"  My  house  and  farm  " 

[1910]  1 1,  R.  297,  300  ;  44  I.  L.  T.  R.  140 
See  Will— Words.    12. 

"  My    income,    estates,"    &c.  —  Gift    of 

corpus  [1917]  1  I,  R.  316 

See  WiU— Absolute  Gift.    9. 

"  My  next-of-kin  and  nearest  heir  of  my 

name  and  family  " 
[1909]  1 1.  R.  70, 76  ;  41 1,  L.  T.  R.  232 
See  Will— Class.    3. 

—  "  My  relations  "  .  42  I.  L.  T.  R.  51 

See  WUl— Words.    24. 

"  Next  eldest  brother" 

[1905]  2  I.  R.  349,  361 
See  Will— Death  Coupled  with  Contin- 
gency.   7. 

"  Not  hereinbefore  disposed  of  " 

[1900]  1 1.  R.  342 
See  Will— Residuary  Bequest.    7. 
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"  Other  or  others  "    not  read  as  equiva- 

lent  to  survivor         [1913]  1  I.  R.  170 
See  Will— Vesting.    13. 

"  Over  which  I  have  disposing  power  " 

[1903]  1  I.  R.  17  ;  36  I.  L.  T.  R.  125 
See  Power— Execution.    12. 

"  Presbyterian  missions  and  orphans  " — 

Charity  [1917]  1  I.  R.  332 

See  Charity— Gilt  to.    35. 

Eailwav  "  shares  "  [1896]  1 1.  R.  418 

See  Charity— Gift  to.    16. 

"  Relatives  "  [1911]  1  I.  R.  405,  410  ; 

45  I.  L.  T.  R.  224 

See  WUl— Class.    9. 
"  Religious  purposes  "     [1906]  1 1.  R.  127 

See  Charity— Gift  to.    36. 
"  Remaining  legatee  "     [1900]  1 1.  R.  386 

See  WUl— Vesting.    5. 

-  "  Residuary  legatee  "       [1910]  1 1.  R.  239 

See  WUl— Words.    32. 
"  Rights,    heirs,    and    assigns " — Settle- 
ment of  personalty    [1903]  1 1.  R.  36  ; 
37  I.  L.  T.  R.  126 

See  Will— Class.    4. 

"  Securities  and  moneys  invested  " 

[1910]  1 1.  R.  110 

See  Conversion.    8. 
"  Strict  settlement  "       [1904]  1  I.  R.  360 

See  Direction  to  Settle. 
"  Surviving  "  [1896]  2  I.  R.  459,  476 

See  WUl— Vesting.     12. 
"  Survivor  "  [1904]  1  I.  R.  35,  41 

See  Will— Death  Coupled  with  Contin- 
gency.   10. 
"  Survivor  "  511.  L.  T.  R.  33 

See  WUl— Vesting.    14. 

"  Ten  per  cent,  of  my  money  " 

[1911]  1  I.  R.  263  ;  45  I.  L.  T.  R,  94 

See  WUl— Words.    22. 

"  Tenant-for-life  of  lands  " 

[1895]  1 1.  R.  214 

See  Power — ^Exeeution.    17. 
"  Then  living  "  36  I.  L.  T.  R.  169 

See  WUl— Class.    5. 
"  Then  Uving  "  [1894]  1  I.  R.  32 

See  wm— Class.    7. 
"  Then  living  "  [1894]  1 1.  R.  93 

See  wm— Class.    6. 
~  "  Then  Uving  "  [1917]  1  I.  R.  356 

See  WUl— Vesting.    9. 

"  To  be  distributed  as  he  thinks  fit " 

[1905]  1  I.  R.  51  ;  38  I.  L.  T.  R.  252 
See  Secret  Trust.    2. 

: "  Vested  "  [1896]  1  I.  R.  143 

See  Power — Execution.    1. 

"  Whatever  is  in  the  house  " 

[1906]  1 1.  R.  649,  655  ;  40  I.  L.  T.  R.  93 
See  Will— Words.    34. 

"  Wishing  to  return  and  settle  in  native 

country"- WiU    [1901]  1  I.  R.  489  ; 
35  1.  L.  T.  R.  IQ;  1  N.  I.  J.  R.  34 
See  Will— Condition.    6. 

"  With  benefit  of  survivorship" 

[1894]  1 1.  R.  209 
See  WiU— Vesting.    4. 
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WILL. 

Abatement  of  legacies — Specific  and  de- 
monstrative [1908]  1 1.  B.  274  ; 
41  I.  L.  T.  R.  237 
/See  Abatement  ot  Legacies. 

Absolute    gift — Personal    estate — Words 

giving  estate  tail  in  realty 

[1910]  1  I.  R.  23 
See  Land  Registry.    52. 

Aooumulation  -^  Trust  for  —  Maintenance 

of  infant  presumptively  entitled 

[1899]  1  I.  R.  39 
See  Infant— Maintenance.    1. 
^— —  Advancement    clauses-Statute    of    Limi- 
tations [1895]  1  I.  R.  15 
See    Limitations,    Statute    ot — Personal 
Action.    32. 

Ademption  [1912]  1 1.  R.  140,  306  ; 

46  I.  L.  T.  R.  98 
See  Lunatic.    6. 

Ademption — Conversion — Agreements  for 

sale  to  tenants  under  Land  Purchase 
Acts — Death  of  vendor — Claim  to  pur- 
chase-money   as    between    real    and 
personal  representatives 
[1913]  1 1.  R.  130, 137, 292, 299, 522  ; 
47  I.  L.  T.  R.  139,  241 
See  Land  Purchase  Acts — Advance.    33. 
Land  Purchase  Acts — Conversion.    1- 

Annuity,  whether  for  life  or  perpetual 

[1905]  1 1.  R.  453, 459  ;  39 1.  L.  T.  R.  37 
See  Wm— Annuity.    10. 

Appointmeflt — Power  to  appoint  by  deed — 

Revocation  bv  wiU^-Invahdity  of 

[1908]  1 1.  R.  387 

<See  Revocation  of  Appointment. 

-.= —  Arrears  of  rent — Sale  unaer  Land  Purchase 

Acts — Subsequent  devise  of  real  estate 

— Sum  equivalent  to  one  year's  arrears 

of  rent — Whether  payable  to  devispe  or 

to  residuary  legatee      [1915]  1 1.  R.  20 

See  Land   Purchase   Acts  —  Arrears   of 

Rent.    13 

Attestation — Signatures    of   witnesses   in 

body  of  will  [1907]  2  I.  R.  480  ; 

41 1.  L.  T.  R.  123 
See  Probate  (and  Administration)— Execu- 
tion of  Will.    2. 

Bequest  for  establishing  a  monastery  or 

any   other   religious,  ecclesiastical   or 
charitable  institution — Invalidity 
M.  R.,  [1917]  1 1.  R.  388  ;  51 1.  L.  T.  R.  197 
See  Charity— Gift  to.    3. 

Bequest  of  leasehold  for  Ufe — Obligation 

of  tenant-for-life  to  repair  and  pay 

outgoings — Duty  of  trustees  to  insure 

[1897]  1  I.  R.  170 

See  Ten?nt-for-Life  and  Remainderman.  9. 

Bequest  to  unmarried  woman- — Direction 

to  settle — ^Eestraint  on  anticipation 

[1898]  1  I.  R.  244 
See  Husband  and  Wife — Separate  Estate.  8. 
BequBst-^of  "  securities  and   moneys  in- 
vested ''i^ale  under  Land   Purchase 
Acta  completed  after  testator's  death 
[1910]  1  I.  R.  110 
See  Conversion.    8. 


WILL — continued. 

Charge    on    leasehold  —  Apportionment 

between  tenant-for-life  and  remainder- 
man [1895]  1  I.  R.  479 
See  Tenant-for-Life  and  Remainder- 
man.   4. 

Charitable  bequest. 

See  Cases  under  Charity — Gift  to. 

Charitable   bequest — Bequest    to   college 

for  education  of  testator's  relations — 
Preference  to  be  given  to  most  eligible 
and  beat  conducted — Right  of  selec- 
tion— Duty  of  college 

[1914]  1 1.  R.  194 
See  Charity— Gift  to.    4. 

Charitable  bequest — Bequest  to  Monastic 

Order — Validity  of 

[1914]  1  I.  B.  76,  305 
See  Charity— Gift  to.    32,  33. 

Charitable  bequest — Educational  purpose* 

— Discretion — Uncertainty 

[1907]  1  I.  R.  9 
See  Charity— Gift  to.    40. 

• Charitable  bequest  —  English     charity— 

7  &  8  Vict.,  c.  97,  a.  16 

[1910]  1 1.  R.  20 
See  Charity— Charitable   Donations   and 
Bequests  Acts.    7. 

Charitable      bequest — EstabUshment      of 

community  of  Christian  Brothers  for 

teaching  purposes 
[1906]  1 1.  R.  588,  594  ;  40  I.  L.  T.  R.  209 
See  Charity— Gift  to.    38. 

Charitable  bequest^Gift  for  Masses — Mo 

direction  for  celebration  in  public 
[1906]  1  I.  R.  247  ;  40  I.  L.  T.  R.  78 
See  Charity— Gift  to.    21. 

Charitable    bequest  —  Legacy    to     Irish 

Church  Missions 

[1910]  2  I.  R.  251  ;  44  I.  L.  T.  R  67 
See  Charity— Gift  to.    6. 

Charitable  bequest  payable  out  of  pro- 

ceeds of  sale  of  lands — Charities  not 
administered  in  Ireland — Death  of 
testator  within  three  months — ^Failure 
of  bequest  [1915]  1  I.  R.  191 

lee  Charity— Gift  to.    34. 

Charitable  bequest — Provision  for  starving 

and  forsaken  cats      [1912]  1  I.  R.  133 
See  Charity— Gift  to.    1. 

Charitable  bequest — -ReUgious  purposes 

[1906]  1 1.  R.  127 
See  Charity— Gift  to.    36. 

Charitable  bequest — ^Roman  Catholic  pur- 

poses [1906]  1  I.  B.  588,  594  i 

40  I.  L.  T.  R.  209 
See  Charity— Gift  to.    38. 

Charitable  devise — Incapacity  of  trustee 

[1910]  1  I.  R.  249  ;  44  I.  L.  T.  R.  148 
See  Will— Estate  in  Realty.    5. 

Charitable  devise — Will  executed  within 

three  months  of  death — Devise  to 
parish  priest — Gift  to  ofiSce — Trust  for 
heir  at-law  and  annuitant 

[1913]  1  I.  B.  1 
See   Charity— Charitable  Donations  and 
Bequests  Act.    10. 
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Charitable   gift — Religious    or   charitable 

purposes — Gift  over  in  case  same  should 
fail  or  become  void  by  reason  of  death 
within  three  months — Failure  for  other 
reasons  [1912]  1  I.  R.  343 

See  Charity— Gift  to.    37. 

Charity — Cruelty  to  animals 

52  I.  L.  T.  R.  51 
-See  Charity— Gift  to.    27. 

• Charity — Gift  to  religious  order — Power  of 

Court  to  apportion  between  charitable 
and  non-charitable  objects 

[1913]  1  I.  R.  276 
.See  Charity— Gift  to.    2. 

Class— Gift  to — Perpetuity 

[1907]  1  I.  R.  9 
See  Charity— Gift  to.    40. 

Clear  gift  not  cut  down  by  subsequent 

ambiguous  words      [1910]  2  I.  R.  465 
See  Will— Absolute  Gift.    2. 

Codicil — Republication- — Charitable 

[1907]  1  I.  R.  315  ;  41  I.  L.  T.  R.  150 
See  Charity— Charitable  Donations   and 
Bequests  Acts.    6. 

Codicil — Republication    of    will — Ademp- 

'  tion— Conversion 

[1913]  1  I.  R.  292,  299  ;  47  I.  L.  T.  R.  241 
See  Land  Purchase  Acts- Conversion.    1. 

Condition — Gift  on 

[1904]  1  I.  R.  284  ;  38  I.  L.  T.  R.  90 
See  Option  to  Purchase. 

Condition  in  restraint  of  marriage — Con- 

tingent gift — Intermediate  income 

[1905]  1  I.  R.  45 
-See  Will— Condition.    13. 

Condition — Legatee    acting    as   tmstee — 

Revocation  [1912]  1  I.  R.  272 

-See  Will — Confirmation. 

Condition — Subsequent — Naturalization  of 

devisee — Assumption  of  name 

[1912]  1  I.  R.  288 
See  Will— Condition.    15. 
Condition — Whether    precedent    or    sub- 
sequent [1904]  1 1.  R.  29,  271 
See  Will— Condition.    16. 
Construction — Powers  vested  in  two  trus- 
tees to  be  exercised  by  one 

[1899]  1 1.  R.  201 
-See  Trustee — Powers.    3. 

'-  Construction- Gift  over  on  death  under 

prescribed  ages  or  without  issue  to 
devisee's  "  next  eldest  brother  " 

[1905]  2  I.  R.  349,  361 
-See  Will — Death  Coupled  with  Contin- 
gency.   7. 

Conversion — Locke  Bang's  Act 

36  I.  L.  T.  R.  206  ;  3  N.  I.  J.  R.  5 
-See  Will — Exoneration.    1. 

Conversion — Of  real  estate — Exercise   of 

power — Foreign  donxicil  of  testator 
[1901]  2  I.  R.  232  ;  35  I.  L.  T.  R.  68 
^e  Domicil.    2, 

Destruction  of  47  I.  L.  T.  R.  284 

-See  Probate  (and  Administration)— Granf 
of  Probate.    11. 


WILL — continued. 

Devise — Registration  of  Title  Act 

[1894]  2  I.  R.  381 
See  Parliament— Franchise.    39. 

Devise    until    bankruptcy — Annulment — 

Spes  successionis — ^Devolution  of  estate 
[1908]  1 1.  R.  297,  303  ;  42  I.  L.  T.  R.  57 
-See  Bankruptcy— Vesting.    4. 

Direction  to  carry  on  trade — Executor's 

costs,    charges,    and    expenses    of    so 
doing — Priority — ^Deficient  estate 

[1904]  1  I.  R.  334,  340 
-See  Executor — ^Powers.    7. 

Direction  to  settle  [1897]  1  I.  R.  170 

•  -See  Husband  and  Wife— Separate  Estate. 

6. 

Direction  to  settle  legatee's  share  in  case 

of  marriage — Strict  settlement 

[1904]  1  I.  R.  360 
-See  Direction  to  Settle. 

Document  partly  testamentary  admitted 

to  probate  [1902]  2  I.  R.  246 

-See  Probate— Grant  of  Probate.    12. 

Donatio  mortis  causa — Deposit  receipt 

[1895]  1  I.  R.  284  ;  [1896]  1  I.  R.  148 
See  Donatio  Mortis  Causa.    1. 

Donee     of     power — "  Tenant-for-life     of 

lands  " — Undivided  moiety 

[1895]  1  I.  R.  214 

-See  Power — Execution.    1 7. 

— — "Effects" — Intention  to   dispose   of   all 

property  [1910]  1  I.  R.  297,  300  ; 

44  I.  L.  T.  R.  140 

-See  Wm— Words.    12. 

Estate  tail — Devise  to  A.  for  life  and  after 

his  death  to  his  issue     [1910]  1  I.  R.  23 
;See  Land  Registry.    52. 
Execution    of — Unattested    codicil — Sub- 
sequent codicil  not  referring  to  prior 
codicil  [1894]  1 1.  R.  508  ; 
1  N.  I.  J.  R.  187 
-See  Probate — Grant  of  Probate.    24. 

Execution   of   power — Prior  in   date   to 

creation  of  power — Wills  Act,  as.  24,  27 
[1895]  1 1.  R.  205 
See  Power — Execution.    2. 

Execution  of  power — Reference  to  power. — 

Disposition  of  residue — Extrinsic  evi- 
dence [1894]  1  I.  R.  118 
-See  Power — Execution.    7. 

Execution — Executor  legatee,  signing  will 

39  I.  L.  T.  R.  6 
See  Will— Words.    4. 

. Executor. 

See  Cases  uilder  Executor. 

Executor— Compromise  of  Probate  suit — 

Buying  ofi  opposition — Insufficiency  of 
assets — Liability      [1901]  1 1.  R.  404  ; 
35 1.  L.  T.  R.  169  ;  1  N.  I.  J.  R.  139, 202 
-See  Executor — Liabilities.    1. 

Executor— Costs  incurred  in  establishing 

will — Priority^Consent 

[1901]  1  I.  R.  484  ;  35  I.  L.  T.  R.  159 
-See     Probate    (and     Administration) — 

Practice.    10. 
~^^^v^  [1900]  1 1.  R.  496,  510  ;  [1901]  1  I.  R.  529 
-See  Mortgage — Priority.    1 
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Executor  in  possession  without  proving 

[1894]  2  I.  R.  1 
See  Limitations,  Statute  of — Realty.    49. 

Executor — Intermeddling    with    assets — 

Refusal  to  extract  probate 

[1894]  1  I.  R.  551 
See    Probate     (and     Administration) — 
Renunciation. 
Exercise  of  power  of  appointment — Ap- 
pointment void  for  remoteness — Elec- 
tion [1915]  1 1.  R.  315 
See  Settlement — Construction.    25. 

Express  trust — Charity 

[1909]  1  I.  R.  136, 140,  390 
See  Limitations,  Statute  of— Trusts.   3,  4. 

Foreign  missions — Charitable  purposes 

[1908]  1 1.  R.  228 
See  Charity— Gift  to.    12. 

Forfeiture     clause  —  Residence  —  Sale  — 

Settled  Land  Acts    [1902]  1 1.  R.  162  ; 
36  I.  L.  T.  R.  30 
See  Settled  Land  Acts.    14. 

Forfeiture  of  gift  on  returning  to  England 

ri912]  1  I.  R.  485 
See  Will— Condition.    3. 

General  gift — Power  to  charge — Execution 

of  power  [1898]  1  I.  R.  139, 144  ; 

32  I.  L.  T.  95 
See  Power — Execution.    11. 

Gift  over  on  money  payment — Accrual  of 

rightrr-Aotion  to  recover  possession — 

Costs  [1399]  2  I.  R.  344 

See  Limitations,  Statute  of — Realty.    16. 

Gift  after  the  death  of  several 

[1910]  1  I.  R.  249  ;  44  I.  L.  T.  R.  148 
See  Will— Estate  in  Realty.    5. 

Gift  to  grandchildren — Illegitimate  chil- 

dren [1906]  1 1.  R.  487 

>Sfee  Illegitimate  Children. 

Gift  to  wife — ^"  To  be  held  for  her  own  use 

and  for  the  use  of  children  " 
[1908]  1  I.  R.  288  ;  42  I.  L.  T.  R.  80 
See  Will— Life  Estate.    2. 

Gift  over  on  death  of  any  or  either  of  three 

legatees   without  issue—  Death   of   all 
without  issue  [1904]  1  I.  R.  35,  41 

<See  Will— Death  Coupled  with  Contin- 
gency.   10. 

Grant  of  administration 

See    Cases    under    Probate — Grant    of 
Administration. 

Grant  of  Probate. 

See  Cases  under  Probate — Grant  of  Probate. 

Intention  to  merge  charge 

[1907]  1  I.  R.  91, 159 
See  Merger.    7,  8. 

-  —  Invalidity  of — Minors  interested 

2  N.  I.  J.  R.  76 
See  Probate  (and  Administration) — Grant 
of  Administration.    34. 

Investment  clause — Power  to  trustees  to  in- 

vest — Purchase  of  lands  [191 3]  1 1.  R.  69 
See  Trustee — Investments.    3. 

Issue — Word  of  purchase 

[1912]  1  I.  R.  1  ;  46  I.  L.  T.  R.  43 
See  Will— Estate  in  Realty.    23. 


WILL — continued. 

Knowledge  and  approval  of  contents — 

Presumption — Omission  of  clause  by 
mistake  [1894]  1  I.  R.  7 

See  Probate— Grant  of  Probate.    18. 

Leasehold — Cost   of   repairs — Tenant-for- 

life  [1895]  1 1.  R.  518 

See    Tenant-for-Life    and    Remainder- 
man.   11. 

■  Legacv — Accruer  of  right 

[1905]  1  I.'R.  416, 428;  39 1.  L.  T.  R.  Ill,  209  ; 
5  N.  I.  J.  R.  155,  268 
See    Limitations,    Statute    of— Personal 
Action.    1. 
— ■—  Legacy  for  Masses  to   be  celebrated  in 
public  —  Charity  —  Exemption     from 
duty  [1896]  2  I.  R.  291  ; 

[1897]  2  I.  R.  426  ;   30  I,  L.  T.  100  ; 
31 1.  L.  T.  R.  49 
See  Charity— Gift  to.    19. 
— —  Legacy  in  satisfaction  of  debt — Evidence 
[1896]  1 1.  R.  283 
See  Revenue— Legacy  Duty. 

Legacy — ^Reversionary  fund — Interest 

[1907]  1 1.  R.  65 
See  Interest  on  Money.   4. 

Legacy  to  executor — Whether  for  benefit 

of  legatee  or  in  trust 
[1907]  1 1.  R.  507,  510  ;  41 1.  L.  T.  R.  155 
See  Trust.    1. 
— —  Life  estate  to<wife — After  her  death  sale  of 
portion   of   assets   to   pay  legacies — 
Balance  to  be  disposed  of  according  to 
her  wishes  [1905]  1 1.  R.  147 

See  Will— Absolute  Gift.    28. 

■  Limitation  in  tail — Personalty — Absolute 

or  life  interest  [1907]  1  I.  R.  73 

See  WUl— Life  Estate.    1. 

Lost — Proof  of,  on  motion 

[1912]  2  I.  R.  428 
5ee  Probate  (and  Administration)— Prac- 
tice.   29. 

Lost — Witnesses  dead-^Proof  of  execution 

521.  L.T.  R.  20 
See  Probate  (and  Administration) — Grant 
of  Probate.  10. 
— —  Married  woman — Bequest  to — Restraint 
on  anticipation — Capital,  whether  pay- 
able to  legatee  or  to  be  retained  by 
executors  [1904]  1  I.  R.  328 

See  After-acquired  Property. 

Merger  of  charge — Probate  duty 

[18941 1  I.  R.  252 
See  Revenue — Probate  Duty. 

Misdescription  of  legacy— Shares — Stock — 

Perpetuity  [1896]  1  I.  R.  418 

See  Charity— Gift  to.    16. 

Misdescription  of  legatee    [1904]  1 1.  R.  98 

Sec  Will— Ambiguity.    8. 

Misdescription  of  legatee — Gift  to  "  my 

mother  " — Probate 

[1908]  2  I.  R.  370  ;  42  I.  L.  T.  R.  151 
See  Probate  (and  Administration) — Grant 

of  Probate.    19. 
^- —  Misdescription — ^Trustees   referred    to    as 
"my  said  executors"     [1912]  1  I.  R.  410 
See  Executor— General.    9. 
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Misrecital — Power — Execution 

[1895]  1  I.  R.  23 
See  Settlement — Constinction.    30. 

Mistake — -Codicil  confirming  revoked  will — 

Revival  [1915]  2  I.  R.  9 

See  Probate  (and  Administration)— Grant 
of  Probate.    22. 

Monastic  Order — Gift  to — Invalidity 

[1906]  1 1.  R.  539 
See  Monastic  Order.   1. 

Money — Whether  passing   under  gift   of 

"whatever  is  in   house" — ^Residuary 
clause — W ore's  ejusdem  generis 
[1906]  1  I.  R.  649,  655  ;  40  I.  L.  T.  R.  93 
See  Will— Words.    34. 

More  than  one  50  I.  L.  T.  R.  7 

See  Probate  (and  Administration) — Execu- 
tion ot  WiU.    9a. 
Name  of  legatee — Latent  ambiguity — Ex- 
trinsic evidence  [1905]  1  I.  R.  353 
iSee  Will — Ambiguity.    7. 

Nuncupative — "  Mariner  or  seaman  being  at 

;       sea  " — Female  typist  employed  on  ocean 
liner — Document  written  on  shore  in  con- 
templation of  sailing      [1915]  2 1.  R.  362 
See  Probate  (and  Administration)  —  Grant 
of  Probate.    20. 

Of     registered     owner — Evidence — Local 

Registration  of  Title  Act 

[1909]  2  I.  R.  53  ;  43  I.  L.  T.  R.  95 
See  Parliament — Franchise.  107. 

Option  to  purchase — Interest  transmissible 

to  executor  [1904]  1  I.  R.  284  ; 

38  I.  L.  T.  R.  90 
See  Option  to  Purchase. 

Partly   defaced — Copy  from   memory   of 

witness  29  I.  L.  T.  R.  64 

See  Probate  (and  Administration) — Grant 
of  Probate.  9. 

Perpetuity — Devise — Vegetarian     Society 

[1898]  II.  R  431,  440  ;  32  I.  L.  T.  283 
iSee  Charity— Gift  to.    25. 

Perpetuity  [1897]  1  I.  R.  170 

See  Charity— Gift  to.  9. 

Pious  or  charitable  purpose — Perpetuity — 

Void  bequest         [1902]  1  I.  R.  342  ; 
36  I.  L.  T.  R.  103 
See  Charity— Gift  to.    18. 

Pious  use — Proceeds   of    sale    of    land — 

Death  of  testator  within  three  months 
of  execution  of  will — ^Monastic  order — 
Persona  designata      [1905]  1 1.  R.  119  ; 


See  Monastic  Order. 
Power — Execution 


39  I.  L.  T.  R.  17 


[1898]  1 1.  R.  403; 
[1899]  1 1.  R.  344 
See  Power — Execution.    13. 
Power — Execution    of — Intention  to  pass 
property  [1904]  1  I.  R.  42 

See  Power — Execution.    20. 
Power — Execution    of — Remoteness- — Age 
of  appointee  at  testator's  death 
See  Power — Execution.    21. 

[1904]  1  I.  R.  452,  460  ; 
38  I.  L.  T.  R.  130, 165  ;  4  N.  I.  J.  R.  237 
See  Power — Execution.    26. 


WILL — continued. 

,  Power — Whether  personal  or  annexed  to 

office  [1912]  1 1.  R.  410 

See  Executor — General.    9. 

Power     of    appointing    shares — Gift    to 

children — Default    of    appointment — 
Joint-tenancy  [1910]  1  I.  R.  177 

See  Will— Estate  in  Realty.    24. 

Power   of    appointment  among  testator's 

nephews  and  nieces,  meaning  such 
nephews  and  nieces  ai)d  other  relations 
as  donee  of  power  deems  fit — Power  of 
selection — Class  within  power — Ciass 
entitled  in  default  of  appointm^t — s 
When  class  to  be  ascertained — Vesting 
[1915]  1  I.  R.  42 
See  Power — Construction.  2. 

Power  of  appointment — ^Invalid  exercise 

[1913]  1  I.  R.  280,  539 
See  Power— Exeeution.    28. 

Power  of  sale — Real  estate-.— Executor 

[1905]  1 1.  R.  269 
See  Executor — Powers.  3. 

Power  to  carry  on  trade     [1899]  1 1.  R.480 

See  Executor — Administration.    3. 

Power  to  trustees  to  arrange  for  the  settle- 

ment of  children — Extent  of  control 
of  Court  [1894]  1  I.  R.  74 

See  Trustee— Breach  of  Trust.    2. 

Power,  whether  coupled  with  a  trust 

[1899]  1 1.  R.  308 
See  Power — Construction.    1. 

Priority — Compromise — Costs  of   Probate 

suit  [1900]  1 1.  R.  496, 510 

[1901]  1  I.  R.  529 
See  Mortgage — Priority.    1. 

Probate — Compromise — Citation 

[1902]  2  I.  R.  403  ;   36  I.  L.  T.  R.  56  ; 
2  N.  I.  J.  R.  42,  83 
See  Estoppel.    12. 

Proceeds  of  sale  of  land — ^Whether  charge 

included  in  bequest  of 

[1907]  1 1.  R.  159 
See  Merger.    8. 

Propounded  alternatively  by  reply 

]1917]  2  I.  R.  103  ;  51  I.  L.  T.  R.  114 
See     Probate     (and     Administration) — 
Practice.    41. 

Punctuation — Inspection  of  original  will 

[1909]  2 1.  R.  521 
See  Probate  (and  Administration)— Revo- 
cation of  Will.    3. 

Real  estate — "  Residuary  legatee  "  context 

[1910]  1  I.  R.  239 
See  Will— Words.    32. 

Rentoharge  created  de  novo  in  tail — Effect 

of  barring  entail        [1915]  1  I.  R.  406 
See  Rentcharge.    1. 

RepubUcation— Codicil    [1899]  2  I.  R.  472 

See  Probate — Grant  of  Probate.    21. 

Revocation  [1912]  1  I.  R.  272 

See  Will — Confirmation. 

Revocation — Earlier    will    confirmed    by 

codicil  2  N.  I.  J.  R.  206 

See  Probate  (and  Administration) — Grant 
of  Probate.    25. 
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WILL — eonlinued. 

Revocation  of  probate — Payment  in  execu- 
tion of  supposed  trust 

[1897]  2  I.  R.  542 
See  Probate  (and   Administration) — Re- 
vocation of  Grant.    4. 

Satisfaction  —  Bequest  —  Annuity   under 

separation  deed'       [1898]  1 1.  R.  258  ; 
32  I.  L.  T.  R.  7 
See  Husband  and  wife — Separation.    2. 

Secret  trust. — Beneficiary  attesting  witness 

[1905]  1  I.  R.  51  ;  38  I.  L.  T.  R.  252 
See  Secret  Trust.    2. 

Supplying  words  [1899]  1  I.  R.  324 

See  Power — Execution.    10. 

Supplying  words 

[1907]  1 1.  R.  440  ;  [1908]  1 1.  R.  260 
See  Will — Supplying  Words. 

Support  of  adult  children — Absolute  gift  to 

as  joint  tenants  [1912]  1  I.  R.  416 

See  Will— Absolute  Gift.    33. 

Survivor — Implied  gift  to 

[1904]  1  I.  R.  540 
See  Will— Annuity.    11. 

Survivor — Not  read  "  other  " 

[1904]  1 1.  R.  35, 41 
See  Will — Death    coupled     with     Con- 
tingency.   10. 

Tenant-for-life  and  remainderman — Bonus 

on    shares  —  Dividend    paid    out    of 

accumulated  profits — Capital  or  income 

[1915]  1 1.  R.  321 

See  Tenant-f  or-Lif  e  and  Remainderman.  1 . 

Testamentary  appointment  to  object  on 

attaining  21 — Intermediate  interest 
[1910]  1  I.  R.  280  ;  44  I.  L.  T.  R.  199 
See  Power — Execution.    29. 

Testamentary  paper — Subpoena  to  lodge — 

Service  out  of  the  jurisdiction 

[1894]  1 1.  R.  310  ;  28 1.  L.  T.  R.  125 
,  See    Probate    (and    Administration)  — 

Practice.    49. 

Testamentary  suit — Compromise — Costs 

[1895]  1  I.  R.  103  ;  29  I.  L.  T.  239 
See    Probate    (and     Administration)  — 
Practice.    9. 

Trust  for  charity.,  whether  created 

[1902]  1  I.  R.  103  ;  36  I.  L.  T.  R.  10 
See  Charity — Charitable   Donations   and 
Bequests  Act.    1. 

Trustees — Power   vested   in    two    to    be 

exercised  by  one — Position  of  co-trustee 
[1899]  1  I.  R.  201 
See  Trustee — Powers.    3 

Two  testamentary  papers  —  Executors — 

Grant  of  probate        [1907]  2 1.  R.  484  ; 
41 1.  L.  T.  R.  119, 132 
See    Probate    (and     Administration)  — 
Execution  of  Will.    11. 

Uncertainty — Bequest  for  "  Masses   and 

other  charitable  purposes" 

1  N.  I.  J.  R.  176 
See  Charity— Gift  to.    22. 

= Wasting  property — Conversion 

[1907]  1  I.  R.  32  ;  40  I.  L. 
41  I.  L. 
See  Conversion.    9. 


,  T. 
T. 


R.  38; 
R.  18 


WILL— TENANCY  AT— SpeciaUy  indorsed  writ 

[1910]  2 1.  R.  194 
See  Practice — Writ  Specially  Indorsed.   10. 

WINDING-UP. 

See  Cases  and  References  under  Company 

Building  society — Examination  of  officera 

by  County  Court  Judge 
[1911]  2  I.  R.  553  ;  45  I.  L.  T.  R.  159 
See  County  Court — Jurisdiction.    3. 

Calls — Following  assets  of  deceased  share- 

holder— Distribution  in  administration 
action  [1909]  1  I.  R.  325 

See  Following  Assets.    2. 

Debentures— Security   for   advances — In- 

terest-Proof [1905]  1  I.  R.  112 

See  Interest  on  Money.    1. 

Dental  company — Injunction  suit — Costs 

[1907]  1  I.  R.  252 
See  Dentist.    1. 

Directors — Liability  for  costs  of  inquiry 

occasioned   by  their  misfeasance  not 
involving  pecuniary  loss 
[1905]  1  I.  R.  133  ;  39  I.  L.  T.  R.  34 
See  Company— Director. 

Extension  of  objects  '■ —  Unregistered  rules 

—Winding-up  [1910]  1  I.  R.  69 

See  Industrial  and  Provident  Society.    6. 
- — —  Loan. — Borrowing  powers — Subrogation 
[1895]  1 1.  R.  533 
See  Company — Borrowing  Powers. 
— —  Loan  fund  society — Debentures — Payment 
pari  passu  [1904]  1  I.  R.  87 

See  Loan  Fund  Society.    3. 

Loan  fund  society — Receiver — Power  to 

compromise      [1904]  2  I.  R.  601,  612  ; 
38  I.  L.  T.  R.  21,  89 
See  Loan  Fund  Society.    12. 

Sale  of  mortgaged  premiees-^Costs 

[1908]  1 1.  R.  473 
See  Company— Winding-up.    5. 

Unregistered — Winding-up 

[1907]  1  I.  R.  98  ;  41 1.  L.  T.  R.  9  ; 
[1909]  1  I.  R.  49  ;  43  I.  L.  T.  R.  24 
See  Company — Winding-up.    19,20. 

WITHDRAWAL  OF  ESTATE— Land  Law  (Ire- 

land)   Act,  1896 — Discretion   of   Land 

Judge  [1901]  1  I.  R.  248,  250 

See  Land  Purchase  Acts — Sale  by  Land 

Judge.    21. 

WINDOW-BREAKING. 

Compensation  for  malicious  injury — Domi- 
nant motive  larceny 

2  N.  I.  J.  R.  169 
See  Malicious  Injury.    74. 

Maliciously  breaking  on  successive  days — 

Continuous  act  [1912]  2  I.  R.  310 

See  Malicious  Injury.    22. 

WITNESS. 

Attestation    of    will — Beneficiary    under 

secret  trust  [1905]  1 1.-R.  51  ; 

38  I.  L.  T.  R.  252  ;  5  N.  I.  J.  R.  9 
See  Secret  Trust.    2. 
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WITNESS— CO  H/ 

Attesting  witness  to  will — Contradictory 

statements  by        [1913]  1 1.  H.  31, 218 
See  Will— Attestation.     2. 

Country    solicitor    on    record — Trial    in 

DubUn— Costa  [1906]  2  I.  R.  104  ; 

39  I.  L.  T.  R.  67 
See  Solicitor— Bill  ol  Costs.    134. 

Costs  of  unnecessary — ^Disallowance 

[1909]  1  I.  R.  185  ;  43  I.  L.  T.  R.  128 
See  Trade  Name.    2. 

Expenses — ^Defendants — Solicitor — Fee 

1  N.  I.  J.  R.  275 
See  Solicitor — Bill  of  Costs.    59. 

Expenses — ^Discretion  of  Taxing  Master 

45  I.  L.  T.  R.  203 
See  Solicitor— Bill  of  Costs.    137. 

Expensgs — Separate    causes    of    action — 

Apportionment  1  N.  I.  J.  R.  188 

See  Solicitor— Bill  of  Costs.    99. 

Expenses — Separate   causes    of    action — 

Apportionment  of  costs 
[1897]  2  I.  R.  258,  270  ;  31  I.  L.  T.  R.  69 
See  Solicitor— Bill  of  Costs.    98. 

Expenses — Separate  causes  of  action 

[1906]  2  I.  R.  526  ;  40  I.  L.  T.  R.  145 
See  Practice— Costs.    9. 

■  Expenses — Service  of  subpoenas — Costs 

[1904]  2  I.  R.  478  ;  37  I.  L.  T.  R.  244  ; 
4  N.  I.  J.  R.  37 
See  Solicitor— Bill  of  Costs.    29. 

Expenses — Subpoena — ^Insertion  of  names 

after  sealing  [1901]  2  I.  Ri  645  ; 

1  N.  I.  J.  R.  62 
See  Solicitor— Bill  of  Costs.    89. 

Expenses — Township  Commissioners  at- 
tending in  London  to  promote  bill — 
Refund  to  solicitor  of  expenses  over- 
paid and  disallowed  on  taxation 

30  I.  L.  T.  80 
<Sfee  Solicitor— Bill  of  Costs.    133. 

Expenses^Travelling  from  abroad 

43  I.  L.  T.  R.  167 
See  Solicitor— Bill  of  Costs.    136. 

Justice — Retiring  from  Bench 

31  I.  L.  T.  R.  160 
See  Justices — DisqualiQcation.    24. 

Not  examined — ^Note  of  evidence — Days 

the     case     appears    in    list — Costs — 
Attendance — Sunday 

[1895]  2  I.  R.  454  ;  29  I.  L.  T.  317 
See  Solicitor — Bill  of  Costs.    35. 

Payments  to — Order  LXV.,  rr.  22,  64 

[1902]  2 1.  R.  431, 447  ;  36 1.  L.  T.  R.  37  ; 

2  N.  I.  J.  R.  85 
See  Solicitor— Bill  of  Costs.    69. 

Postponement  of  trial  for  absence  of 

17  Ir.  C.  L.  R.  378 
See  Practice— Trial.    9. 

Professional  witness — Fees    46 1.L.T.R.28 

-See  Solicitor- Bill  of  Costs.    107. 

Professional,  remuneration  of 

3  N.  I.  J.  R.  230 
See  Practice — Costs.    24. 

Refreshing    memory — Entries    made    by 

another  person  under  witness's  direc- 
tions 17  Ir.  C.  L.  R.  213 
See  Evidence.    7. 


50  I.  L.  T.  R.  180 
4. 
28  1.  L.T.R.36 


ver- 
122 


WITNESS— co»<imMerf. 
Signatures  of 

See  Will— Attestation. 
Solicitor 

See  Solicitor — Witness. 

Unexamined — ^Attendance    directed 

bally  by  counsel       [1897]  2  I.  R. 
See  SolicitoT— Bill  of  Costs.    26. 

Will — Signature  in  body  of  instrument 

[1907]  2  I.  R.  480  ;  41  I.  L.  T.  R.  123 
See  Probate  (and  Administration) — Execu- 
tion of  Will.    2. 
— —  Unsatisfactory  answering 

[1916]  2  I.  R.  583 
See  Bankruptcy— Examination  of  Witness. 
1. 

Unsatisfactory  answering    [1917]  2  I.  R.  28 

See  Bankruptcy — Examination  of  Witness. 
2. 

WOMAN— Freeholder  48  I.  L.  T.  R.  170 

See  Local  Government — Franchise.    3. 


WORDS. 

"  Accident  "- 

Act,  1906 


Workmen's     Compensation 

[1910]  2 1.  R.  105  ; 

44  I.  L.  T.  R.  23 

iSee  Workmen's  Compensation.    2. 

'  Accommodation         work  "  —  Railways 

Clauses  Act,  1845,  s.  16 

[1900]  2  I.  R.  325,  340 
See  Easement.    14. 

'According  to  the  rate  book" — 48  Vict., 
c.  17,  Schedule  I.,  Form  34 

[1895]  2  I.  R.  586 
See  Parliament — Franchise.    166. 
'Accounting    persons" — 2    Edw.,    VII., 
c.  38,  s.  20  [1909]  2 1.  R.  333  ; 

43  I.  L.  T.  R.  162 
See  Local  Government — Audit.    11. 
'  Accurate  Records  " — Food  control 

[1918]  2  I.  R.  395 
See  War.     5. 

'Adjustment    of    loss" — Policy    of    in- 
surance against  fire 

[1894]  2 1.  R.  723  ;  28  I.  L.  T.  R.  95 
See  Arbitration — Staying  Proceedings.  2. 
'  Advancement  or  benefit " 

40  I.  L.  T.  R.  129 
See  Settlement — Construction.    1. 
'  Allowed  " — Art.  28,  Dispensary  District 
Rules    [1900]  2 1.  R.  547 ;  34 1.  L.  T.  R.  124 
See  Local  Government — Medical   Officer. 

14. 
'  And  which  are  set  forth  in  the  schedule  " 
—Bill  of  sale  [1895]  1  I.  R.  368 

See  Bill  of  Sale.    3. 
'  Annual  gains  and  profits  " 

[1913]  2  I.  R.  462  ;  47  I.  L.  T.  R.  215 
See  Revenue — Income  Tax.    4. 
'  Application  "—50   &  51  Vict.,  c.  33,  s.  1 
[1894]  2  I.  R.  480  ;  28  I.  L.  T.  R.  103 
See  Land  Law  Acts — Present  Tenant.    17. 
'  Arrears  of  rent  .  .  .  due"— Irish  Land 
Act,  1903,  s.  24  (8) 
[1908]  1 1.  R.  120, 125  ;  41 1.  L.  T.  R.  234 
See  Land  Purchase  Acts — Arrears  of  Rent. 
2. 
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WORDS— conjratted. 

"As  beneficial  owner  "      41 1.  L.  T.  R.  143 

See  Land  Registry.    46. 

"  As  beneficial  owner" 

[1914]  1 1.  R.  180,285 
See  Mortgage — General.    5. 

'*  As  consideration  for  an  undertaking  to 

give  a  valuable  thing  upon  a  con- 
tingency relating;  to  a  game  " 

[1917]  2  I.  R.  387 

See  Gaming  and  Wagering.    2. 

— — "At    or    near" — Trade    Disputes    Act, 

1906.  s.  2  [1908]  2 1.  R.  214  ; 

42  I.  L.  T.  R.  52 

<See  By-law.    3. 

"  At  or  near  " 

[1918]  2  I.  R.  432  ;  52  I.  L.  T.  R.  29 
See  Trades  Dispute.    2. 

— —  "  Banker"— 33  Geo.  II.,  c.  14  (Ir.) 

[1901]  1 1.  R.  172, 187  ;  35 1.  L.  T.  R.  3,  4 
See  Banker — Bankers  Act.    2. 

"  At"  at  the  date  when  the  re- valuation 

under  section  61i  (2),  of  61  &  62  Vict., 
c.  37,  came  into  force  construed  as 
"  before  " 

M.  R.,  App.,  [1917]  1 1.  R.  401,  423  ; 
51  I.  L.  T.  R.  73 
See  Local  Government — Rates.    14. 

"At    the    time    he    becomes    bankrupt" 

[1915]  2  I.  R.  347 
See  Bankruptcy — Order  and  Disposition.  4. 

Average  weekly  earnings 

[1916]  2  I.  R.  354  ;  51  I.  L.  T.  R.  65 
See  Workmen's  Compensation.    34. 

"  Bank  holiday  " 

[1913]  2  I.  R.  397  ;  47  I.  L.  T.  R.  157 
See  Shops  Act,  1912 

"  Beer  "  43  I.  L.  T.  R.  281 

See   Licensing   Acts — Offences.    49. 

"Blood  relations"— Will    [1899]  1 1.  R.  324 

See  Power — Execution.    10. 

"  Borough  fund  "—3    &  4  Vict.,  c.  108, 

s.  130  40  I.  L.  T.  R.  57 
See  Local  Government — Rates.  9. 
"  Buy,  detain,  or  receive  "  military  pro- 
perty ,  [1915]  2  I.  R.  162 
See  Justices — Jurisdiction  (Petty  Ses- 
sions).. 122. 

"  CalUng  "  [1899]  1 1.  R.  508 

See  Will- Condition.    4. 

"  Cause  or  procure  "       43  I.  L.  T.  R.  127 

See  Criminal  Law — General.    8. 

"  Certificate    of    order " — Petty    Sessions 

Clerks  Acts — Schedule  C 

[1908]  2  I.  R.  15 
See  Lunatic.    8. 

"  Chargeable  "  16  I.  C.  L.  R.  318 

See  Local  Government — Rates.    13. 

"  Child  or  children  or  remoter  issue  " 

[1913]  1  I.  R.  343 
See  Settlement — Construction.    27. 

'.'  Children  "  [1916]  1 1.  R.  364 

^(ee  Will— Words.    ,9. 
' '  Circumstances  for  which  the  bankrupt  can- 
not be  justly  held  responsible" — 35  & 
36  Vict.,  0.  58,  s.  56.    [1894]  1 1.  R.  517 
See  Bankruptcy— Certificate.    2. 


WORDS — continued. 

'   Circumstances  for  which  the  bankrupt 

could  not  be  justly  held  responsible  " — 
35  &  36  Vict.,  c.  58,,  s.  56 
[1904]  2 1.  R.  118, 125;  37 1.  L.  T.  R.  224 
See  Bankruptcy— Certificate,    1,  3, 

"  Circumstances  of  the  case,  holding,  or 

district"— 44   &  45  Vict.,  o.  49,  s.  8 
[1904]  1  L  R.  20  ;  36  1.  L.  T.  R.  203  ; 
2  N.  I.  J.  R.  203  ;  3  N.  I.  J.  R.  189 
See  Land  Law  Acts — Fair  Rent.    28. 

—  "  Commissioners  of  any  town  " 

36  I.  L.  T.  R.  94  ;  2  N.  I.  J.  R.  178 
See  Local  Government — Rates.    35. 

"  Committee  of  a  council " 

[1915]  2  I.  R.  105,  267,  312 
See  Local  Government — Disqualification. 
8,  11,  12. 

"  Complaint"  [1914]  2  I.  R.  172 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   24. . 

"  Concerned  in  any  bargain  or  contract " — 

Local    Government    (Application    of 

Enactments)    Order,   Art.    12,   Clause 

4  (e)  [1902]  2  L  R.  262  ; 

35  I.  L  T.  R.  102  ;  1  N.  I.  J.  R.  117 

See  Local  Government — Disqualification. 

16. 

— — ■  "  Concurrent "  contracts 

51  I.  L.  T.  R.  85 
See  Workmen's  Compensation.    35. 

"  Congregation  "  [1914]  1 1.  R.  271 

See  Charity— Gift  to.    31. 
— —  "  Consent  of  true  owner  "—20  &  21  Vict., 
^.  60,  s.  313  [1912]  2  I.  R.  170 

See  Bankruptcy — Order  and  Disposition. 
2. 

"  Contract  of  service  " 

[1915]  2 1.  R.  262, 283 
See  National  Insurance.    1,  2. 
— ■ — ■  "  Contrary  intention  " — -Wills  Act,  s.  28 

[1914]  1  I.  R.  86 
-See  Will— Estate  in  Realty.    4. 

■  "  Contributory  place  "       [1915]  2  I.  R.  55 

See  Public  Health  Acts.    41. 

"Conveyance    or    transfer    on    sale" — 

54  &  55  Vict.,  c.  39 
[1905]  2  I.  R.  69  ;   38  I.  L.  T.  R.  159 
See  Revenue — Stamp  Duty.    3. 

"  Costs   of  conveyance  "■ — 8    &   9   Vict., 

u.  18,  ».  22       "         [1895]  1 1.  R.  297  ; 

29  1.  L.  T.  R.  53 

See  Land  Registry.    50. 

— —"County   solicitor" — Local   Government 

Act,  1891,  =.  115    [1900]  2  I.  R.  351  ; 

33  I.  L.  T.  R.  167 

See  Local  Government- Existing  OfiScer. 

15. 

"  Council  "—61   &   62   Vict.,  c.  37,  s.  47, 

subs.  2  40  I.  L.  T.  R.  57 

See  Local  Government— Rates.    9. 

"  Course  of  employment  " 

[1916]  2  I.  R.  33 
See  Workmen's  Compensation.    21. 

"  Court  "  in  Money  Lenders  Act,  1900,  s.  1 

41 1.  L.  T.  R.  217 
/See  Money  Lender.    1 . 

4e 
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"Criminal    lunatic" — Lunacy    (Ireland) 

Act,  1901,  s.  3  [1908]  1 1.  R.  21, 31 

39  I.  L.  T.  R.  98  ;  40  I.  h.  T.  R.  32 
See  Lunatic.    2. 

"  Custody   charge,  or  care" 

1  N.  I.  J.  R.  262 
See  Criminal  Law — General.    10. 

' '  Debt,  claim,  or  demand  which  is  directly  or 

indirectly  payable  out  of  the  poor  rate 
[1914]  1 1.  R.  297  ;  48 1.  L.  T.  R.  203 
See  Labourers  (Ireland)  Acts.    39. 

"  Deed  or  instrument" — Schedule  of  fees, 

1859  [1906]  1  I.  R.  478 

See  Solicitor— Bill  of  Costs.    148. 

"  Deemed  to  pass  "        [1901]  2  I.  R.  67  ; 

35  I.  L.  T.  R.  37 
>Sce  Revenue — Estate  Duty.    1. 

"  Deficiency  "—3  Edw.  VII.,  c.  37,  s.  38 

[1909]  2  I.  R.  199 
See  County  Council. 

"  Dentists" — Advertisements,    &c. 

[1907]  1  I.  R.  252,  471 
See  Dentist.    1,  2, 

"  Dependents  "—60  &  61  Vict.,  c.  37,  a.  7 

[1906]  2  I.  R.  135  ;  40  I.  L.  T.  R.  19 
See  Workmen's  Compensation.    88. 

"  Dependent" — ^Workmen's  Compensation 

Acts  [1908]  2  I.  R.  84 

See  Workmen's  Compensation.    87. 

"  Die  unmarried  " — ^Widow's  settlement 

[1903]  1  I.  R.  126 
See  Settlement — Construction.    11. 

"Die   unmarried   and    without   issue" — 

Will  [1902]  1  I.  R.  333 

See    Will— Death    Coupled    with    Con- 
tingency.   3. 

"  Discharge  "  [1911]  2  I.  R.  348 

See  Ship-Charter  Party.    8 

"  Disturbers  of  the  public  peace  "- — 6   &  7 

Wm.  IV.,  c.  116,  s.  106 
[1908]  2  I.  R.  61  ;  41  I.  L.  T.  R.  174  ; 
42  I.  L.  T.  R.  1 
See  Maiming — Compensation  for.    4. 


Dispute 

See  Friendly  Society. 
"  Difference  " 

See  Telephone. 
'  Dissenting  Protestants' 

See  Charity— Gilt  to, 
"  Distinct  valuation 


48  I.  L.  T.  R.  35 

8. 

[1914]  2  I.  R.  208 


[1914]1LR.271 

31. 

to    each   number  " 

[1915]  2 1.  R.  36, 45 

See    Lands    Clauses    Acts — Compulsory 

Powers.    3. 

"  Eldest  male  issue  "     [1913]  1  I.  R.  143 

See  Will— Estate  in  Realty.    16. 
"  Eldest  son  or  heir-at-law" — Will 

[1899]  1  I.  R.  71 
See  Will— Estate  in  Realty.    11. 
"  Employed  contributor  " 

[1915]  2  I.  R.  262,  283 
See  National  Insurance.    1,2. 
Employed   otherwise  than  for  the   pur- 
poses   of    the    employer's    trade    or 
business"— 6  Edw.  VII.,  o.  58,  s.  13 
[1909]  2  I.  R.  108  ;  42  I.  L.  T.  R.  268 
See  Workmen's  Compensation.    90. 


VIORDS— continued . 

"  Employment  under  any  local  or  othet 

public  authority 

[1915]  2  I.  R.  262,  283 
See  National  Insurance.    1,  2. 

"  Engineering  work"     2  N.  I.  J.  R.  245 

See  Workmen's  Compensation.    92. 

"  Entitled  in  actual  possession  " 

46  I.  L.  T.  R.  16 
See  Town  Tenants  Act.    7. 

"  Entitled  in  actual 'possession 

42  I.  L.  T.  R.  43 
See  Town  Tenants  Act,  1906.    27. 

"  Erect"— Draft  net       42  I.  L.  T.  R.  26 

See  Justices — Jurisdiction — Petty     Ses- 
sions.   5. 

•  "  Erecting  "  nets  42  I.  L.  T.  R.  105 

See  Fisheries  Acts.    14. 

"  Estate  "—Irish  Land  Act,  1909,  s.  58  (2) 

[1912]  1 1.  R.  77  ;  45  I.  L.  T.  R.  285 
See    Land     Purchase     Acts — Congested 
Estate.    4. 

"  Estate,  title  and  interest" — Charge  on 

lands — Grantor   entitled   to    charge — 
No  specific  conveyance 

5  N.  I.  J.  R.  196 
See  Deed — Construction.    4. 

"Estate" — Land     Law     (Ireland)     Act, 

1896,  ».  40  (1)  [1897]  1 1.  R.  447  ; 

31  I.  L.  R.  T.  96 
See  Land  Purchase  Acts — Sale  by  Land 
Judge.    6. 

"  Estate  "—3  Edw.  VIL,  c.  37,  s.  48  (1) 

[1907]  1  I.  R.  226  ;    41  I.  L.  T.  R.  52 
See  Land  Purchase  Acts — Bonus.    24. 

■  "  Estate  "—3  Edw.  VIL,  c.  37,  s.  48  (1) 

[1909]  1 1.  R.  120, 278  ;  43 1.  L.  T.  R.  135, 187 
See  Land  Purchase  Acts — Bonus.    38. 

"  Event  "—Order  LXV.,  r.  1 

[1897]  2  I.  R.  314 
See  Solicitor — Bill  of  Costs.    52. 

"  Event"— Order  LXV.,  r.  1 

[1897]  2  I.  R.  327 
See  Practice — Costs.    18. 

[1894]  1  I.  R.  517 

"  Every  party  having  any  interest  in  such 

lands  "  [1914]  2  I.  R.  1 

See  Fee  Farm  Grant.    2. 

"  Every  year  " — Mortgage 

[1901]  1  I.  R.  78 
See  Mortgage  (General).    27. 

"  Execution  "—31    &  32  Vict.,  c.  54,  s.  4 

[1909]  1  I.  R.  1, 19 
42  I.  L.  T.  R.  144  ;   43  I.  L.  T.  R.  26 
See    Mortgage  —  Judgment     Mortgage. 
15. 

"  Exertions   to    bring   disturbers   of   the 

public  peace  to  justice  " 

42  I.  L.  T.  R.  197 
See  Maiming— Compensation  for.    5. 

"  Existing  officer  " 

Seo   Cases   under    Local    Government — 
Existing  Officer. 

"  Existing  tenancy  "—61  &  62  Vict.,  c.  37, 

s.  52  [1901]  2  LR.  433; 

35  I.  L.  T.  R.  77  ;  1  N.  I.  J.  R.  110 
See  Landlord  and  Tenant— Lease.    34. 
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WORDS—  continued. 

"  Expenses   connected   with   any   public 

work  in  the  district " 

[1914]  2  I.  R.  489 
See  National  Insurance.    5. 

"  Expenses  "—46  &  47  Viet.,  o.  43,  s.  4 

[1894]  2  I.  R.  115  ;   28  I.  L.  T.  184 
See  Tramways  (Ireland)  Acts.    5. 

"  Expense  of  removal "    42  I.  L.  T.  R.  118 

See  Town  Tenants  Act,  1906.    18. 

— — ^  "  Expenses  incurred'" — 41    &  42  Vict., 

c.  52,  s.  232  [1905]  2 1.  R.  324, 342  ; 

[1906]  2  I.  R.  206  ;  39  I.  L.  T.  R.  63,  273  ; 

5  N.  I.  J.  R.  49,  99 

See  Loeal  Government — Contribution.    4. 

^—"Expiration    of    lease"— 2    Edw.    VII., 

c.  18,  s.  3  [1906]  2 1.  R.  349  ; 

40  I.  L.  T.  R.  103 
See  Licensing  Acts — Licensing  Certificate. 

19. 

"  Extenuating   circumstances"  — Failure 

of  Executive  to   prosecute  persons  in 
pari  delicto  with  accused 

[1918]  2  I.  R.  63 
See    Justices — Jurisdiction — (Petty    Ses- 
sions).   129. 
—  "  Factory  " 

See  Workmen's  Compensation.    96-104. 

"  Failure  of  justice  "—53  &  54  Vict.,  u.  70, 

Schedule  II.,  Art.  26 
[1894]  2  I.  R.  181  ;   28  I.  L.  T.  R.  33 
See  Housing  of  the  Working  Classes  Act, 
1890.    2. 

"  Falsely  and  maliciously  " 

1  N.  I.  J.  R.  281 
See  Criminal  Law — General.   16. 

"  Family  "  [1916]  1  I.  R.  255  ; 

50  I.  L.  T.  R.  204 
See  Will— Words.    15. 

"  Fee-farm  grant " — 54  &  55  Vict.,  c.  57, 

».  1  [1894]  2  I.  R.  224 

See    Land    Law    Acts — Redemption    of 
Rent  Act,  1891.    13. 

■  "  Fictitious  or  non-existing  person" 

[1917]  2  I.  R.  421 
See  Bill  of  Exchange.    2. 

"  First  and  readiest  of  means  " — Marriage 

contract  [1896]  1  I.  R.  149,  162 

See  Settlement — Construction.    2. 

"  First  and  other  sons  and  the  heirs  male 

of  their  respective  bodies  in  tail  male  " 
— -Marriage  settlement 

[1910]  1  I.  R.  357 
See  Settlement — Construction.    14. 

"  Free  from  incumbrances  " 

[1913]  1  I.  R.  337 
See  Mortgage  (General).    15. 
^ — ■  "  Former  tenant " — Irish  Land  Act,  1903, 
s.  53  (1)  [1908]  1 1.  R.  18  ; 

41  I.  L.  T.  R.  233 
See    Land    Purchase    Acts  —  Advance. 

14. 
"  Free  profits  "  16  I.  C.  L.  R.  357 

See  Partnership.    4. 
"  Free    of    all   rates,    taxes,    and    other 

charges"  41 1.  L.  T.  R.  173 

/See  Landlord  and  Tenant— Lease.    7. 


^NOKDS— continued.  . 

"  FuU  agricultural  rent " 

35  I.  L.  T.  R.  61 
See  Land  Law  Acts— Redemption  of  Rent 
(Ireland)  Act,  1891.    18. 

"  Full  agricultural  rent" — 54   &  55  Vict., 

c.  57,  8.  1 

[1909]  1  I.  R.  77  ;   43  I.  L.  T.  R.  3 
See  Land  Law  Acts — Redemption  of  Rent 
Act.    19. 

"  Full  compensation" — Public  Health  Act, 

1878,  s.  274 

[1910]  2  I.  R.  285  ;  44  I.  L.  T.  R.  123 
See  Arbitration- Award.    8. 
— ■ — "Full    money    consideration" — Sale    by 
personal  representative  for 

[1918]  1  I.  R.  33 
See  Land  Registry.    43. 

"  Garden  "  [1914]  1  I.  R.  9 

See  Telegraph  Acts. 

"  General  dealer  "  42  I.  L.  T.  R.  148 

See  Brass.   2. 

"  Good  and  sufficient  cause'' 

41  I.  L.  T.  R.  181,  208 
See  Town  Tenants  Act,  1906.    31. 
— — •  "  Good  and  sufficient  cause  " 

46  I.  L.  T.  R.  50 
See  Town  Tenants  Act,  1906.    13. 

"  Good  and  sufficient  cause  " 

51  L  L.  T,  R.  56 
See  Town  Tenants  Act.    16. 

"  Good  and  sufficient  cause  " 

51  I.  L.  T.  R.  71 
See  Town  Tenants  Act.    14. 

"■  Good  and  sufficient  cause  " 

46  I.  L.  T.  R.  241 
See  Town  Tenants  Act,  1906.    12. 
— —  "  Good  and  sufficient  cause  " 

41  I.  L.  T.  157 ;  42  I.  L.  T.  R.  141 
See  Town  Tenants  Act,  1906.    17. 

"  Good  and  sufficient  cause  " 

[1911]  2  I.  R.  450,  455  ;  45 1.  L.  T.  R.  208 
See  Town  Tenants  Act,  1906.    47. 

—  "  Goodwill "  41 1.  L.  T.  R.  208 

See  Town  Tenants  Act,  1906.    31. 

•  "  Goodwill "  46  I.  L.  T.  R.  241 

See  Town  Tenants  Act,  1906.    12. 

"  Harsh  and  unconscionable" 

[1913]  2  I.  R.  416 
See  Moneylender.    5. 

"  Have  failed  to  make  arrangements" 

[1918]  1  I.  R.  76 
See  Labourers  (Ireland)  Acts.    30. 
— — ■  "  Heirs" — Settlement  of  chattels 

[1908]  1 1.  R.  190, 201;  42  I.  L.  T.  R.  31 
See  Graft.    8. 

"  Heretofore  made  "—61  &  62  Vict.,  c.  37, 

s.  52  (1)  40 1.  L.  T.  R.  126 

jSee  Poor  Rate — Occupation.    9. 

"  Heretofore  made  "—61  &  62  Vict.,  c.  37, 

».  52  (1)  40LL.T.R.204 

See  Poor  Rate  —  Adjustment  of  Rent. 
4. 

"  Holding  "—44  &  45  Vict.,  c.  49.  s.  57 

[1898]  2  I.  R.  603  ;   29  I.  L.  T.  R.  88 
See  Land  Law  Acts — Redemption  of  Rent 
(Ireland)  Act,  1891.    20. 
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"  Home-farm  "—46  &  47  Vict.,  c.  60,  s.  6 

41  I.  L.  T.  B.  149  ;  43  I.  L.  T.  122 
See  Labourers  (Ireland)  Acts.    31,  32. 

"  Hotel"— 2  Edw.  VII.,  c.  18,  s.  2  (2) 

[1906]  2  I.  R.  94  ;  39  I.  L.  T.  R.  253 
See  Licensing  Acts — Licensing  Certificate. 
16. 

"  Hours  aforesaid" — Intoxicating  Liquors 

(Ireland)  Act,  1906,  s.  2 
[1909]  2  I.  R.  626  ;  43  I.  L.  T.  R.  201 
See  Licensing  Acts — Offences.    24. 

"  House,  shop  or  other  building  " 

1  N.  I.  J.  R.  273 

See  Highway.    15. 

—  "  House  or  shop  "—3    &  4  Viot.,  c.  108, 

s.  30  [1894]  2  I.  R.  346 

See  Municipal  Corporation — Burgess.    1. 

"  House,"  stable  and  oar-house 

[1918]  2  I.  R.  405 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).   47. 

"  Immediately  " — Conditions  of  sale 

[1908]  1  I.  R.  213  ;  42  I.  L.  T.  R.  78 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    24. 

"  Imposition"  [1917]  2  I.  R.  508 

See  Public  Health  Acts.    28. 

"  Improper  conduct"  in  management  of 

sale,  30  &  31  Viot.,  o.  48 
[1917]  1  I.  R.  321  ;  51 1.  L.  T.  R.  59 
See  Sale  of  Lands  by  the  Court. 

"  In  a  rural  sanitary  district " 

[1915]  2  I.  R.  55 
See  Public  Health  Acts.    41. 

"  In   any   lilce   case " — 14     &    15   Viot., 

...  90,  s.  3  45 1.  L.  T.  R.  242 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   103. 

"  Incumbrance  "  [1915]  2  I.  R.  149 

See  Revenue — Estate  Duty.    8. 
^—"Incurred  expenditure"     [1916]  2 1.  R.  i%s 
See  Revenue — Undeveloped  Land  Duty. 

"  In  fault"— 57   &  58  Vict.,  c.  60,  s.  419, 

(4)  [1904]  2  I.  R.  129 

See  Collision  at  Sea. 

"  In  lieu  of  dower  and  thirds  at  common 

law  or  otherwise"        [1894]  1 1.  R.  138 
See  Distributions,  Statute  of.    2. 

"  Inhabited  dwellinghouse  or  building  used 

as  a  dwellinghouse" — 11    &  12  Vict., 
c.  47,  B.  2  [1908]  2  I.  R.  468 

iSee  Penalty. 

"  Inmate  of  the  worlthouse  " 

[1918]  2 1.  R.  181  ;  52 1.  L.  T.  R.  57 
See   Local    Government  —  Medical     or 
Surgical  Relief. 

"  In  singular  not  read  as  including  plural " 

[1913]  2 1.  R.  397  ;  47 1.  L.  T.  R.  157 
See  Shops  Act,  1912. 

"Innocently" — Merchandise  Marlts  Act, 

1887,  8.  2  (2) 
[1904]  1  I.  R.  310,  321  ;  4  N.  I.  J.  R.  77 
See  Trade  Mark.    6. 

"  Intended  road  " — Building  lease 

[1906]  1  I.  B.  173 
See  Easement.    3. 


WORDS— coniijiwai. 

"  Interest  purchased  or  provided  by  the 

deceased  " — Finance  Act,  1894,  ss.  1,2 
(d)     [1909] 2 1. R. 597;  5 K.I.  J.R.I 98 
See  Revenue — Estate  Duty.    10. 

"  Invest "  [1913]  1  I.  R.  69 

See  Trustee— Investments. 

"  Issue  "  28 1.  L.  T.  R.  112 

<S'ee  Settlement — Construction.    21. 

"  Issue  "—Settlement      [1895]  1  I.  R.  115 

See  Settlement — Construction    22. 

"  Issue  "—Will  [1899]  1  I.  R.  491 

iSee  WiU— Words.    20. 

"  Issue  "—Will  [1912]  1  I.  R.  1 

See  Will— Estate  in  Realty.    23. 

"  Jewellery  "  46  I.  L.  T.  R.  239 

See  Will— Words.    21. 

"  Joint  tenants  or  tenants  in  common" — 

59  &  60  Vict.,  c.  47,  s.  5  (3) 
[1899]  2  I.  R.  81,  83  ;  33  I.  L.  T.  R.  3 
See  Land  Law  Acts — Conjunct  Tenants.  4. 

"  Just  and  equitable  " 

[1917]  1  I.  R.  67,  75 ;  491  L.  T.  R.  199 
jSee  Company — Winding-up.    9. 

"  Justices  of  the  district " 

[1910]  2  I.  R.  601,  617  ; 
44  I.  L.  T.  R.  99,  120, 252 
See  Petty  Sessions  Clerk.    4,  5. 

"  Knowing  it  to  be  false"     1  N.  I.  J.  R.  281 

See  Criminal  Law — General.    16. 

"  Knowingly  sell    ...     or  allow  any 

person  to  sell  "—1  Edw.  VII.,  c.  27,  s.  2 
[1904]  2  I.  R.  498  ;   4  N.  I.  J.  R.  40 
See   Licensing   Acts — Offences.    41. 

"  Land  resold  to  the  vendor  of  an  estate  " 

—3  Edw.  VIL,  c.  37,  s.  48  (2) 
[1909]  1  I.  R.  152  ;  43  I.  L.  T.  R.  181 
See  Land  Purchase  Acts — Bonus.    13. 

"  Landlord  "—33  &  34  Vict.,  c.  46,  s.  4 

40  I.  L.  T.  R.  110 
See  Landlord  and  Tenant — Landlord  and 
Tenant  Act,  1870.    7. 

"  Landlord" — Land  Purchase  Acts 

[1908]  1  I.  R.  293  ;  42  I.  L.  T.  R.  103 
See  Land  Purchase  Acts — Bonus.    47. 

"Landlord's   interest" — 59  &    60   Vict., 

c.  47,  s.  5  (2)      [1899]  2  I.  R.  51,  70  ; 
32  I.  L.  T.  R.  121 
See    Land    Law    Acts — Separation    of 
Holding.    2. 

"  Lands  "—37  &  38  Viot.,  c.  66,  s.  1 

140  I.  L.  T.  R.  240 
See  County  Court— Jurisdiction.    21. 
"  Lease   of   any   lands  " — Local   Govern- 
ment   (Application    of     Enactments) 
Order,  Art.  12,  Clause  5  (o) 
[1902]  2  I.  R.  262  ;  35  I.  L.  T.  R.  102  ; 
1  N.  I.  J.  R.  117 
See  Local  Government — Disqualification.  16. 

"  Leave  employment "     46  I.  L.  T.  R.  305 

See  Contract.    24. 

"  Legatees  "  [1914]  1  I.  R.  76 

See  Charity— Gift  to.    33. 

"  Legible  letters  "—14  &  15  Vict.,  c.  92, 

s-  12  (1)  [1906]  2  I.  R.  181 ; 

40  I.  L.  T.  R.  76 
See  Name  on  Cart. 
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VlOWiS—contimaed. 

"  LdcLuidation"— 42  &  43  Vict.,  o.  50,  s.  8 

[1S95]  1 1.  R.  368 
See  Bill  of  Sale.    3. 

"  Loading  "  [1911]  2  I.  R.  348 

See  Ship — Charter  Party.    8. 
——  "  Look-up  shop  "  42 1.  L.  T.  R.  141 

See  Town  Tenants  Act,  1906.    17. 

"  Loss  of  goodwill "         43  I.  L.  T.  R.  238 

See  Town  Tenants  Act.    24. 

■  "  Manual  labour  "—38  &  39  Viot.,  c.  90, 

s.  10  [1900]  2  I.  R.  714  ; 

34  1.  L.  T.  R.  131 
See  Master  and  Servant — Employers  and 
Workmen  Act,  1875. 
— ■ — ■  "  Mariner  or  seaman  being  at  sea  " 

[1915]  2  I.  R.  362 
See  Probate  (and  Administration) — Grant 
of  Probate.    20. 

"  Marriage  portion  or  fortune" 

[1913]  1 1.  H.  177, 182 
See  Settlement — Construction    28. 

"  Masses  and  other  charitable  purposes  " 

1  N.  I.  3.  R.  176 
See  Charity— Gift  to.    22. 

-"Matter,   proceedings" — Game   Act   (27 

Geo.  Ill,  0.  35),  s.  23 

40  I.  L.  T.  R.  181 
See  Justices — Quarter  Sessions.    2. 
^—  "  May  "  read  "  shall  " 

[1916]  2  I.  R.  18  ;  50  I.  L.  T.  R.  20 
See  Vaccination  Acts.    2. 
— — -  "  May  annually  choose  a  chairman  " 

[1915]  2  I.  R.  375 
See  Local  Government — Election.    15. 

"  Mechanical  power  "      33  I.  L.  T.  R.  123 

See  Workmen's  Compensation.    98. 

"  Mines    of    lead,    ore,    tin,    and    other 

minerals  "—Lease    [1897]  1  I.  R.  381 
See  Landlord  and  Tenant — Lease.    56. 

•  "  My  said  executors" — WiU 

[1912]  1  I.  R.  410 
See  Executor — General.    9. 

"  Nature  "  [1916]  2  I.  R.  269 

iSee  Food  and  Drugs — Sale.    2. 
— ■ —  "  Nephews    and    nieces,    meaning    such 
nephews  and  nieces  and  other  relations 
as  [A]  deems  fit"         [1915]  1 1.  R.  42 
See  Power— Construction.    2. 

"  New  licence  "  [1911]  2  I.  R.  393  ; 

45  I.  L.  T.  R.  171 
See   Licensing    Acts — Licensing    Certifi- 
cate.   58  &  59. 

"  Next-of-kin  or  issue  " — Irish  Land  Act, 

1909,  s.  65  (1)  [1912]  1  L  R.  429 

See  Land  Law  Acts — Fair  Rent.    65. 

"  Next  Quarter  Sessions  " — 14  &  15  Vict., 

^.  93,  s.  24  [1895]  2  I.  R.  503 

See  Justices — Quarter  Sessions.    8. 

"  Next  resident  magistrate  " — 3  &  4  Wm. 

IV.,  0.  68,  s.  2  [1901]  2 1.  R.  497, 502  ; 
35  I.  L.  T.  R.  109  ;  1  N.  I.  J.  R.  42,  89 
See   Licensing   Acts — Licensing   Certifi- 
cate.   63. 

"Next    subsequent    Assizes" — 14  &    15 

Vict.,  0.  70,  s.  26  41 1.  L.  T.  R.  71 

See  Railway— Traverse.    2. 


VIOKDS— continued. 

"  Nieces  and  nephews" — Will 

[1908]  1  L  R.  155 
See  Will— Uncertainty.    3. 

"  No  greater  interest  than  as  tenant  for  a 

year  or  from  year  to  year " — Lands 
Clauses  Act,  1845,  s.  121 

[1900]  2  I.  R.  105 
See    Lands    Clauses    Acts— Compulsory 
Powers.    6. 

"  Not    at    »    rackrent " — General    Order 

(16th  April,  1884),  Schedule  I.,  Part 
II.,  r.  5  [1902]  1 1.  R.  1  ; 

35  I.  L.  T.  R.  248 
See  Solicitor— Bill  of  Costs.    154. 

"Not   exceeding  "-Art.    28    Dispensary 

District  Eules  [1900]  2  I.  R.  547  ; 

34 1.  L.  T.  R.  124 

See  Local  Government — Medical  OfiBcer. 

14. 

— —  "  Not  less  than  one-tenth  part  of  the  width 

of  the  stream  "—26  &  27  Vict.,  c.  114, 

s.  9  [1896]  2  I.  R.  93 

See  Fisheries  Acts.    25. 

"  Now  "—33  &  34  Vict.,  c.  110,  s.  39 

[1912]  2  I.  R.  445 
See  Marriage.    2. 

"  Occupier  '—1  &  2  Vict.,  o.  56 

[1896]  2  I.  R.  228  ;  29  I.  L.  T.  R.  131 
See  Poor  Rate— Occupation.    4. 

•'  Occupiers  "  [1903]  2  I.  R.  163  ; 

36  I.  L.  T.  R.  41 
See  Workmen's  Compensation.    96. 

"  Occupiers  "  52  I.  L.  T.  R.  128 

See  Fishery.    4. 

—  "  OflEensive  business  " — Lease 

[1896]  1  I.  R.  76, 104, 142 
See  Landlord  and  Tenant — Lease.    20. 

"  Ofacer  "  [1915]  1  I.  R.  79 

See  National  Insurance.    13. 

"  Ofdcial  sampler"- 6  Edw.  VIL,  c.  27, 

s.  8  [1909]  2 1.  R.  479 

See  Fertilisers  and  Feeding  Stuffs.    2. 

"  On  actual  military  service  " — 1   Vict., 

c.  26,  s.  11  41 1.  L.  T.  R.  160 

See  Probate  (and  Administration)— Grant 
of  Probate.    23. 

"  One  year's  arrears  of  rent " — 3  Edw. 

VII.,  c.  37,  s.  57  (4)    41 1.  L.  T.  R.  72 
See    Land    Purchase    Acts — Arrears    ol 
Rent.    4. 

"  Order  "—1  &  2  Vict.,  c.  56,  s.  114 

[1898]  2  I.  R.  683 
See  Local  Government — Audit.    1. 

"Ordinary   agricultural  farm" — ^Nursery 

[1917]  1 1.  R.  145 
See  Land  Law  Acts — Character  of  Hold- 
ing.   110. 

"  Other  and  others  "       [1913]  1  I.  R.  170 

See  Will— Vesting.    13. 

"  Other    reasonable    expenses  " — Lunatic 

Asylums  Act,  1875,  s.  14 

[1908]  2  I.  R.  15 
See  Lunatic.    8. 

"  Other  sufficient  cause  " 

1  N.  I.  J.  R.  272 
See  Malicious  Injury.    80. 
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VfOWiS— continued. 

"  Other  work"— 6  &  7  Wm.  IV.,  c.  116, 

3.  135  [1910]  2  I.  R.  25  ; 

44 1.  L.  T.  B.  4 
See  Malicious  Injury.    32. 

"  Outgoings  "  44 1.  L.  T.  R.  242 

See  Vendor  and  Purchaser — Conditions  of 
Sale.    2. 

"  Outgoings  "^ — Conditions  of  sale 

[1910]  1 1.  R.  38 
See  Vendor  and  Purchaser — Conditions  of 
Sale.    1. 

"  Outlay" — Solicitor's  costs 

52  I.  L.  T.  R.  109 
See  Solicitor— Bill  of  Costs.    87. 
"  Out  of  and  in  the  course  of  "  the  employ- 
ment 
[1913]  2  I.  R.  308  ;  47  I.  L.  T.  R.  5 
;S'ee  Workmen's  Compensation.    18. 

"Out  of     .     .     .     the  employment" — 

6  Edw.  VII.,  0.  SO,  s.  1  (1) 
[1912]  2  I.  R.  430  ;  46  I.  L.  T.  R.  18 
See  Workmen's  Compensation.    19. 

"  Owner" — 41  &  42  Vict.,  c.  52,  s.  2 

[1904]  2  I.  R.  8 
-See  Public  Health  Acts.    17. 

"  Owner  "  1  N.  I.  J.  R.  23 

See  Public  Health  Acts.    27. 

"  Owner  in  Public  Health  Act,  1878  " 

[1917]  2  I.  B.  508 
See  Public  Health  Acts.    28. 

"  Owner  or  tenant " 

[1908]  2  I.  R.  622  ;  43  I.  L.  T.  R.  101 
See  Parliament — Franchise.    52. 

"  Owner  "  in  Finance  Act,  1910 

[1917]  2  I.  R.  268  ;  49  I.  L.  T.  R.  148 
See  Revenue— Increment  Value  Duty. 

"  Owner" — Mortgagee  not  in  possession 

2  N.  I.  J.  R.  2 
-See  Local  Government — Town. 

"  Owners  and  occupiers  "      [1914]  2 1.  R.  1 

See  Fee-farm  Grant.     2. 

"  Own    use  "—Irish    Land    Act,     1903, 

s.  48  (1) 

[1912]  1  I.  R.  424  ;  46  I.  h.  T.  R.  208 
See  Land  Purchase  Acts — Bonus.    29. 

"  Package  "— "  Parcel  "—50  &  51   Vict, 

0.  29,  s.  6  [1905]  2  I.  R.  147  : 

39  I.  L.  T.  R.  18  ;  5  N.  I.  J.  R.  H 
iSee  Margarine.    2. 

"  Paid  office  under  orin  gift  of  the  council" 

[1915]  2  I.  R.  267,  393 
-See  Local  Government— Disqualification. 
8,  9. 

"  Partial    consideration    in     money     or 

money's  worth  "—57  &  58  Vict.,  c.  30 
„^-3(2)  [1904]  2 1.  R.  621 
See  Revenue — Estate  Duty.  5. 
"Payment,  allowance,  or  benefit" — Work- 
men's Compensation  Act,  1906,  s.  9  (1) 
[1916]  2 1.  R.  193, 572;  50  I.  L.  T.  R.  165 
-See  Workmen's    Compensation.    122. 

"  Penalty"— 36  &  37  Vict.,  c.  82,  ss    3 

„*'6  [1895]  2 1.  R.  577 

^ee    Justices— Jurisdiction    (Petty    Ses- 
sions).   35. 


WORDS — contimied. 

"  Penalty  "—36  &  37  Vict.,  o.  82,  s.  4 

[1907]  2  I.  R.  13,  18  ;  40  I.  L.  T.  R.  44 
-See    Justices — Jurisdiction    (Petty    Ses- 
sions).   36,  37. 

"Penalty     as     liquidated,    damages" — 

Building  contract       [1897]  2  I.  R.  601 
-See  Practice — Judgment.    35. 
"  Permanent  buildings  " 

43  I.  L.  T.  R.  272 
-See  Town  Tenants  Act.    41. 

"  Permanent  buildings" 

44  I.  L.  T.  R.  165 
-See  Town  Tenants  Act,  1906.    32. 

"  Person  "  42  I.  L.  T.  R.  71 

-See  Malicious  Injury.    47. 

"  Person  "—38    &  39  Vict.,  c.  37,  s.  30 

[1896]  2  I.  R.  394  ;  30  I.  L.  T.  R.  121 
See  Pharmacy  Acts.    3. 

"  Person  "^1   &  42  Vict.,  c.  33,  s.  3 

[1904]  2  I.  R.  27  ;  37  I.  L.  T.  R.  236  ; 
4  N.  I.  J.  R.  35 
-See  Dentist.    4. 

"  Person  "—5  &  6  Vict.,  c.  106,  s.  80 

[1906]  2  I.  R.  298 
-See  Corporation. 

"  Person"— 6  &  7  Wm.  IV.,  c.  116,  s.  137 

2  N.  I.  J.  R.  102 
See  Malicious  Injury.    71. 

"  Person  aggrieved" — 27  Geo.  Ill.(Ireland), 

c.  35,  s.  23  40  I.  L.  T.  R.  141 

-See  Justices-— Quarter  Sessions.    13. 

"  Person  aggrieved  " — 34    &  35  Vict.,  e. 

109,  s.  12  [1894]  2  I.  R.489 

-See  Municipal  Corporation — Accounts.  1. 

"  Person  authorising  the  making  of  the 

illegal  payment  "        [1898]  2  I.  R.  266 
-Sec  Poor  Law — Guardians.    7. 
"  Person  beneficially  entitled  to  posses- 
sion "—Settled  Land  Act,  1882,  s.  2  (5) 
[1898]  1  I.  R.  69 
-See  Settled  Land  Acts.    17. 
- —  "  Person  injured  "  41  I.  L.  T.  R.  131 
-See  Malicious  Injury.    70. 

"  Person  residing  in  the  United  Kingdom  " 

— One  man  company  [1918]  2  I.  R.  34 

-See  Revenue — Income  Tax.    5. 

"  Personal  injury  by  accident " 

42  I.  L.  T.  R.  60,  213 
-See  Workmen's  Compensation.    8. 

"  Personal  representative  " — 14  &15  Vict., 

c.  57,  s.  142  [1896]  2  I.  R.  436 

-See  Executor — Executor  de  Son  Tort.    3. 

"  Place  "  42  I.  L.  T.  R.  237 

See    Justices — Jurisdiction    (Petty    Ses- 
sions).   13. 

"  Place  of  public  amusement " 

[1914]  2  I.  R.  74,  note 
See  Licensing  Acts.    Offences.    8. 

"  Plaintiff  "— R.  S.  C.  I.    (1891),    Order 

XXIX.,  r.  4  [1900]  2  I.  R.  560  ; 

34  I.  L.  T.  R.  54 
See  Probate  (and  Administration) — Practice, 
47. 

"  Pleasure  ground"         [1914]  1  I.  R.  9 

See  Telegraph  Acts 
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"  Point  of  return  "  42  I.  L.  T.  R,  105 

See  Fisheries  Acts.    li. 

"  Power  "  42  I.  L.  T.  211 

See  Land  Purcliase  Acts — Bonus.    4. 

"  Predecessor  "—16  &  17  Vict.,  o.  51,  s.  2 

[1906]  2  I.  R.  122  ;  40  I.  L.  T,  R.  95 
See  Revenue — Succession  Duty.    3. 

"  Premises    which    are    now    licensed " 

■includes  every  portion  of  premises 

45  I.  L.  T.  R.  215' 

iS'ee  Licensing  Act — Licensing  Certificate.  37. 

"Present  right   to   receive" — 37     &   38 

Vict.,  i;.  57,  o.  8  [1896]  1 1.  R.  590; 

30  I.  L.  T.  R.  71 

See  Limitations,  Statute  of — Reaity.    30. 

"  Present  tenancy  " — Irish  Land  Act,  1909, 

s.  65  (1) 

[1912]  1 1.  R.  429, 445  ;  46 1.  L.  T.  R.  189 
See  Land  Law  Acts — Fair  Rent.    36,  65. 

"  Presumptively  entitled" — Will 

[1899]  1  I.  R.  39 
See  Infant — Maintenance.    1. 

"  Principal  sum  realised  by  the  sale" — 

Bequest  of  proceeds   of  sale   of  land 
[1907]  1 1.  R.  159 
See  Merger.    8. 

"  Principal  value  "        48  I.  L.  T.  R.  241 

See  Revenue — Estate  Duty.    11. 

"  Privilege  convenient  to   be   held  with 

settled  land  "  [1918]  1 1.  R.  362 

See  Settled  Land  Acts.    3. 

"Privilege" — Land   Law   (Ireland)   Act, 

1896,8.34  [1908]  1 1.  R.  202; 

41 1.  L.  T.  R.  212 

See  Turliary.    6. 

—  "  Proceeding  "— K.  S.  C.  Ir.   (1891),  Order 

LXIV.,  r.  11  [1896]  2  I.  R.  630 

See  Practice — Default.    9. 

^  "  Proceedings  "—61     &  62  Vict.,  o.   37, 

s.  9  (9)  [1909]  2 1.  R.  276, 284  ; 

42  I.  L.  T.  R.  233  ;  43  I.  L.  T.  R.  1 
See  District  Lunatic  Asylum.    2. 

"Proper    return    port" — 6    Edw.    VII., 

0.  48,  Bs.  34  and  35      45 1.  L.  T.  R.  188 
See  Seaman — Medical  Expenses. 

"  Property  "  42  I.  L.  T.  211 

See  Land  Purcliase  Acts — Bonus.    4. 

"Property    recovered    or    preserved" — 

39  &  40  Vict.,  c.  44,  s.  3 

[1904]  2  I.  R.  44  ;   4  N.  I.  J.  R.  6 
See  Solicitor — Lien.    8. 
— —  "  Property  ....     which  passes  on  the 
death  "  [1915]  2  I.  R.  149 

See  Revenue — Estate  Duty.    8. 

"  Proprietor" — Tenant  purchaser — Lands 

not. vested  46  I.  L.  T.  39 

See  Drainage  and  Improvement  Code^  6. 

"  Public   bar  "—2  Edw.  VII.,  c.  18,  s.  2 

(2)       [1906]2LR.94;39I.L.T.R.253 
See  Licensing  Acts — Licensing  Certificate. 
16. 

' '  Public  nature  "  [1916]  2 1.  R.  77, 95 

See  Poor  Rate — Exemption.    16. 

. "  Public  thoroughfare  "—37    &  38  Viot., 

c.  69,  s.  28  [1896]  2 1.  R.  404 

See  Licensing  Acts — Offences.    5. 


WORDS — continued. 

"  Public  work  "  42  I.  L.  T.  R.  189 

See  Local  Government — Audit.    4. 

"  Public  work" — Application   of   Enact- 

ments  Order,  1898,  Art.  12 
[1904]  2  I.  R.  529  ;  38  I.  L.  T.  R.  99 
See  Local  Government— Disqualification.  10. 
' '  Purporting  to  create  the  relation  of  land- 
lord and  tenant  "—59  &  60  Vict.,  c.  47, 
s.  14  (6)  [1901]  1 1.  R.  453  ; 
34  I.  L.  T.  R.  193 
See  Land  Law  Acts— Character  of  Holding. 
82. 

"  Purposes    of   the   employer's   trade  or 

business  "  [1918]  2  I.  R.  563 

See    Workmen's    Compensation. — 40. 

"  Quality  "  [1916]  2  I.  R.  269 

See  Food  and  Drugs— Sale. 
— —  "  Rack-rent"— 16  &  17  Vict.,  c.  51,  b.  20 
[1909]  2  I.  R.  436 
See  Revenue — Succession  Duty.    1. 

"  Real  securities  " — Power 

[1896]  1  I.  R.  18 
See  Trustee — Investments.    1. 

"  Reasonable  and  proper  to  be  executed 

under  the  direction  of  the  Court " 

[1913]  2  I.  R.  273 
See    Bankruptcy — Arrangement.    1. 

.  "  Reasonable  and  proper  to  be  executed 

under  the  control  of  the  Court ' ' 

[1918]  2  I.  R.  570 
iSee  Bankruptcy — Compositional  ter  Bank- 
ruptcy.   3. 
— — -"Reasonably   practicable" — Board    of 
Trade  Rule , — Railway 

2  N.  I.  J.  R.  283 
See  Railway— Board  ol  Trade  Rules. 

' '  Recklessly  or  negligently,  or  at  a  speed  or 

in  a  manner  wh  ich  is  dangerous  to  the 
public  "  [1914]  2 1.  B.  150  ; 

48  I.  L.  T.  R.  6 
See    Justices — Jurisdiction    (Petty    Ses- 
sions).    116. 

"Recover" — General    Order  LXV.,  r.  4 

[1902]  2  I.  R.  315  ;  36  I.  L.  T.  R.  11 ; 
2  N.  I.  J.  R.  54 
See  Practice- Costs.    50^ 
— —  "Refuse  or  neglect  to  reside  "^Settle- 
ment [1909]  1 1.  R.  311 
See  Forfeiture. 

"  Regular  clergy  "  [1913]  1  I.  R.  276 

See  Charity—Gift  to.    2. 

"  Religious  or  charitable  purposes"- — Will 

[1912]  1 1.  R.  343 
See  Charity— Gift  to.    37. 

"  Rent  "—23  &  24  Vict.,  c.  154,  ss.  1,  51 

[1901]  2  I.  R.  416  ;  34  I.  L.  T.  R.  149 
See  Landlord  and  Tenant — Action   for 
Recovery  of  Land.    26. 

"  Repair  "—"  Scaffolding  "  — 60    &    61 

Vict.,  c.  3,  s.  7  (1) 
[1901]  2  L  R.  328  ;  1  N.  I.  J.  R.  113 
See  Workmen's  Compensation.    140. 

"  Reporting  Day  "  [1916]  2 1.  R.  126 

See   Ship— Charter-Party.    3. 

"  Residence  "  44  I.  L.  T.  R.  114 

iSee  County  Court— Jurisdiction.    11. 
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"Return  to  Ireland,  England,  or  Soot- 
land"— Will  [1912]  1  I.  R.  485 
See  Will— Condition.    3. 

"  Riding  or  going  armed  " 

[1914]  2  I.  R.  190 
See  Criminal  Law — General.    22 

"  Right  heirs  "  30 1.  L.  T.  R.  160 

See  Settlement — Construction.    40. 
— ■ —  "Roman  Catholic  pxirposes" — Will 

[1906]  1  I.  R.  588, 594  ;  40  I.  L.  T.  R.  209 
■  See  Charity— Gift  to,    38. 

"  Salary  or  income  "       [1915]  2  I.  R.  425 

See  Bankruptcy — Assets.    4. 

"  Scaffolding  "—60  &  61  Vict.,  c.  37,  s. 

40  I.  L.  T.  R.  190 
See  Workmen's  Compensation.    141. 
—  "  Seaworthiness  "—57    &    58    Vict.,  c.  60, 
s.  458(1)  [1906]  2  I.  R.  12,  52 

See  Ship— Cargo.    2. 
— • —  "  Secretary  or  clerk  " 

[1917]  2  I.  R.  174,  200 
See  Local  Government — Audit.    6. 
— —  "Secured  creditor  " — Judicature  (Ireland) 
Act,  1877,  s.  28  (1)    [1896]  1  I.  R.  29  ; 
30  I.  L.  T.  70 
See  Company— Winding-up.    14. 
— ■ — ■  "Serious  and  wilful  misconduct" 

1  N.  I.  J.  R.  88 
See  Workmen's  Compensation.    144. 
"  Servant   having   the   care   of  the   pro- 
perty "—6  &  7  Wm.  IV.,  c.  116,  s.  137 
[1909]  2  I.  R.  674 ;  43  I.  L.  T.  R.  178 
See  Malicious  Injury.    58. 
— ■ —  "Servant  who  had  the  care  of  the  pro- 
perty so  injured  "      42  I.  L.  T.  R.  82 
See  Malicious  Injury.    37. 

"  Services  in  lieu  of  rent " — Claim 

[1910]  2  I.  R.  1  ;   44 1.  L.  T.  R.  41 
See  Parliament — Franchise.     108. 

"  Set  apart  and  used  exclusively  for  the 

sleeping  accommodation  of  travellers  " 
— 2Edw.  VII.,cl8,s.  2(2) 

40  I.  L.  T.  R.  75 
See  Licensing  Act — Licensing  Certificate. 
15. 

"  Settled  property  "—57  &  58  Vict.,  c. 

30 
[1900]  2  I.  R.  281,  400  ;   [1901]  2  I.  R.  386 

"  Settlement  "—54  &  55  Vic,  c.  39 

[1900]  2  I.  R.  138  ;  33  I.  L.  T.  R.  114 
See  Revenue — Estate  Duty.    12. 
See  Trustee — Appointment.    8. 

"  Shall  be  closed  "  42  I.  L.  T.  R.  174 

See   Licensing    Acts — Offences.    48. 

"Shall" — Mandatory  or  directory 

[1913]  1 1.  R.  63, 193  ;'  47 1.  L.  T.  R".  51,  53 
See  Local  Government — Roads.    5. 

"  Ship  or  vessel "  42  I.  L.  T.  90 

See  Malicious  Injury.    87. 

"  Single  private  drain  or  sewer  " 

[1913]  2  I,  R.  126 
See  Public  Health  Acts.    40. 

"  Situate  " — Application  to  money  lodged 

in  Court  [1913]  1 1.  R.  519  ; 

47  I.  L.  T.  R.  101 

See  Lands  Clauses  Acts— Compensation.  4. 


WORDS— co»«! 

"  Situate  in  a  village  "   41  I.  L.  T.  R.  17» 

See  Town  Tenants  Act,  1906.    29. 

"  So  circumstanced  that  it  would  be  sold 

without  the  consent  of  the  owner  as  to 

price"— 3  Edw.VII.,  c.  37,   s.  48  (4) 

[1909]  1 1.  R.  205  ;  43  I.  L.  T.  R.  189,193; 

App.,  268  ;  [1910]  1 1.  R.  100 

See  Land  Purchase  Acts- Bonus.    18. 

"So  incumbered  that  the  vendor  is  not 

entitled  to  receive  for  his  own  use  any 
part    of    the    rents    and    profits" — 
3Edw.  Vn.,c.  37,  ».  48(1) 
[1907]  1  I.  R.  226 ;   41  I.  L.  T.  R.  52 
See  Land   Purchase   Acts— Bonus.     24. 

"So  long  as  lessee,  his  executors,    &c., 

shall  pay  yearly  rent  "■ — Agreement  for 
lease  [1907]  1 1.  R.  488 

See  Landlord  and  Tenant— Lease.    3. 

"  Sole  and  exclusive  use  "—41   &  42  Vict., 

u.  26,  s.  5  [1910]  2 1.  R.  207  ; 

44  I.  L.  T.  R.  37 

See  Parliament— Franchise.    65. 

__  "Special  Act  "—Lands  Clauses  Act,  1845, 

s.  123  [1899]  1  I.  R.  87 

See    Lands    Clauses    Acts— Compulsory 

Powers.    8. 

"Special  circumstances" 

42  I.  L.  T.  R.  153 
See  Solicitor— Bill  of  Costs.    110. 

"  Special  expenses  "  [1915]  2  I.  R.  55 

See  Malicious  Injury.    18. 

"  Specially  authorised  "     48  I.  L.  T.  R.  35 

See  Friendly  Society.      8 

"Specially  qualified"— 41     &   42   Vict., 

c.  33,  s.  3  [1910]  2  I.  R.  220 

See  Dentist.    5. 
— — ■  "  Stated  and  specified,"  grounds  of  appeal 
[1918]  2  I.  R.  280 
See  Public  Health  Acts.    46. 

"Stipendiary  magistrate" 

28  I.  L.  T.  R.  107 
See   Licensing    Acts— Offences.    35. 

■ "  Stipendiary  magistrate  " — 49  &50Vict., 

u.  52,  s.   1  [1909]  2  I.  R.  302 

See  Justices— Jurisdiction  (Petty  Sessions). 
110. 

"Structural  separation" — 6  Edw.   VII., 

c.  39,  s.  2  [1910]  2  I.  R.  200  ; 

44  I.  L.  T.  R.  60 
See  Licensing  Act — Licensing  Certificate. 
40. 

"  Struoturallj'  separated" 

[1915]  2  I.  R.  259 
See  Licensing    Acts — Offences.    51. 

"  Structurally  separated  " 

[1914]  2 1.  R.  68, 74,  note 
See  Licensing  Acts — Offences.    8,  9. 

"  Sub-division  "—44    &  45  Vict.,  c.  49, 

s.  5 

[1901]  2   I.  R.  61  ;  34  I.  L.  T.  R.  155 
See  Land  Law  Acts— Conjunct  Tenants.  3. 

"Subject  to  a  judicial  rent" — 3   Edw. 

VII.,  c.  37,  s.  1,  sub-s  (1)  (o) 
[1905]  1 1.  R.  236, 570  ;  39 1.  L.  T.  R.  54; 
5  N.  I.  J.  R.  256 
See  Land  Purchase  Acts — Advance.    25. 
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WORDS — continued. 

"  Subject-matter  of  suit " — 

[1914]  1 1.  R.  60  ;  48  I.  L.  T.  R.  45 
See  County  Court — Practice.    Vi. 

■ "  Subscribe"—!  Vict.,  o.  26,  s.  9 

[1917]  2  I.  R.  480  ;  41  I.  L.  T.  R.  123 
See  Probate  (and  Administration.) — Exe- 
cution ot  Will.    2. 

"  Substance  "  [1916]  2  I.  R.  269 

See  Food  and  Drugs — Sale.    2. 

"  Such  other  person  as  may  prove  himself 

entitled  thereto  "—59  &  60  Vict.,  c.  47, 

s.  35  (2)  [1909]  1 1.  R.  63, 66  ; 

43  I.  L.  T.  R.  47 

See   Land    Purchase    Acts — Interest   in 

Lieu  ot  Rent. 

— —  "  Suffering  "  42  I.  L.  T.  R.  88 

See   Licensing    Acts — Offences.    23. 

"  Sufficient  cause  "     35  I.  L.  T.  R.  110  ; 

'  I.  N.  I.  J.  R.  107 

See  Malicious  Injury.    57. 
— —  "Suitable  employment" 

46  I.  L.  T.  R.  202 
See   Workmen's   Compensation.    150. 

"Suitable  employment" 

46  I.  L.  T.  R.  72 
See  Workmen's  Compensation.    151. 

"  Suitability  of  premises  "—37  &  38  Vict., 

0.  69,  s.  9  [1894]  2  I.  R.  246  ; 

[1895]  2 1.  R.  174  ;  28  I.  L.  T.  R.  133 
jSee  Licensing  Acts— Licensing  Certificate. 
69. 

— -^  "  Sum  of  money  to  which  this  subsection 
applies  "  [1918]  2  L  R.  455  ; 

52  I.  L.  T.  R.  117 
See  War.    4. 

"  Summary  conviction" 

[1913]  2  I.  R.  453  ;  47  I.  L.  T.  R.  172 
See  National  Insurance.    9. 

"  Superior  interest  "—3  Edw.  VIL,  c.  37, 

s.  64 — Crown  reversion 

40  I.  L.  T.  R.  23 
See  Land  Purchase  Acts — Superior  In- 
terest.   15. 

"  Supportof  herself  and  thatofmychildren 

B.  and  C."— Will        [1912]  I.  R.  416 
See  Will— Absolute  Gift.    33. 

:  "  Survivors  "—Will  [1908]  1  I.  R.  1 

See  Will— Absolute  Gift.    30. 

"  Taxes  " — Agreement  for  lease 

[1901]  2  I.  R.  433  ;  35  I.  L.  T.  R.  77; 
I.  N.  I.  J.  R.  110 
See  Landlord  and  Tenant— Lease.    34. 
— —  "  Tenant  "—44  &  45  Vict.,  o.  49,  s.  5 

[1901]  2  1.  R.  61  ;  34  I.  L.  T.  R.  155 
See  Land  Law  Acts — Conjunct  Tenants.   3. 

"Tenanted  land"— 7  Edw.  VII.,  c.  56, 

s.  1  (3)  [1909]  I  I.  R.  81  ; 

43  L  L.  T.  R.  65 
See  Land  Purchase  Acts— Evicted  Tenant. 
17. 

"Terminate  or  refuses  to  renew" 

42 1.  L.  T.  R.  118 
See  Town  Tenants  Act,  1 906.    18. 


WORDS— coKti 

"Then ensuing  Quarter  Session" — 4  Geo. 

IV.,  c.  99,  s.  43      [1897]  2  I.  R.  486  ; 
30I.L.T.R.  125 
-See  Tithe  Rentcharge— Variation.    13. 

"  Then  living  "  [1915]  1  I.  R.  53 

See  Will- Income,  Gift  of.    4. 

"Time  of  sale"— 3  Edw.  VII.,  c.  37,  ».  99 

41  I.  L.  T.  R.  112 
See  Land  Purchase  Acts— Mineral  Rights. 
6. 

"  To  commence  from  the  death  of  the  last 

life  in  said  indenture  of  lease  " — Lease 
[1910]  2  LR.  112, 124 
See  Landlord  and  Tenant — Lease.    53. 

"  Town  "—44  &  45  Vict.,  c.  49,  s.  58  (2) 

[1894]  2  I.  R.  473  ;    28  I.  L.  T.  R.  4 
See  Land  Law  Acts— Character  of  Holding. 
108. 

"  Trade  or  business  purposes  " 

45LL.T.R.225,265 
See  Town  Tenants  Act,  1906.    45. 

"Transfer"— 18  &  19  Vict.,  c.  114,  s.  1 

[1909]  2  I.  R.  132 
See  Licensing  Acts — Licensing  Certificate. 
71. 

"  Traveller  "  52  I.  R.  L.  T.  R.  10 

See  Innkeeper.    1. 

"Trivial"— 50  &  51  Vict.,  u.  33,  s.  4 

[1894]  2  I.  R.  637  ;  28  I.  L.  T.  R.  101 
See  Land  Law  Acts— Sub-letting.    22. 

•  "  Under  the  limitations  entitled  to  the 

lands  " — Settlement 

[1902]  1 1.  R.  299 
See  Power — Execution.    24. 

"  Undertaker  "—60  &  61  Vict.,  c.  37,  s.  4 

[1901]  2  I.  R.  241  ;  34  I.  L.  T.  R.  113 
See  Workmen's  Compensation.    152. 

"  Unless  the  penalty  shall  be  sooner  paid  " 

[1914]  2  I.  R.  103 
See  Justices — Jurisdiction  (Petty  Sessions) 
60. 
— —  "  Used  for  public  purposes  " 

[1916]  2  I.  R.  77,  95 
See  Poor  Rate — Exemption.    16. 

"  Using  "  nets  42  I.  L.  T.  R.  105 

See  Fisheries  Acts.    14. 

"  Visible  means  "  46  I.  L.  T.  R.  3 

See  Practice — Remitting-    88. 

"  Watercourse  "—Lease 

[1910]  2  I.  R.  334,  363 
See  Watercourse. 

"  Week-day  "  [1913]  2  I.  R.  397  ; 

47  I.  L.  T.  R.  157 
See  Shops  Act,  1912. 

"  Which  is  let  to  be  used  wholly  or  mainly 

for  the  purpose   of  pasture" — Land 
Law  Act,  1896,  s.  5  (1)  (c) 

[1904]  ILR.  550, 559 
See  Land  Law  Acts — Character  of  Holding. 
77. 
"When" — Legacy   payable    at    twenty- 
one  52  I.  R.  L.  T.  R.  3 
See  Will— Vesting.    8. 

"Wilfully"  [1915]  2  L  R.  128 

See  Weeds  and  Agricaitural  Seeds  (Ire- 
land) Act,  1909. 
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WORDS— co»<imt  ea!. 

"  Wilfully  "  [19181  2  I.  R.  452  ; 

52  I.  L.  T.  R.  208 
See  National  Insurance.    8. 

"Wilfully"— 62  &63Vict.,c.  51,s.  16 

[1910]  2  I.  R.  94 ;  44  I.  L.  T.  R.  81 
See  Food  and  Drugs — Sale.    4. 

"  Wilful  obstruction  "      17  I.  C.  L.  R.  103 

See  Railway — By-law.    1. 

"Will" 

See  Cases  under  Will — Words. 

"Will"— Codicil  [1912]  1  I.  R.  272 

See  Will — Confirmation. 

"Within  the  jurisdiction  of  the  Civil  Bill 

Court"— General  Order  LXV.,  r.  4 
[1902]  2  I.  R.  345  ;  36  I.  L.  T.  R.  10  ; 
2  N.  I.  J.  R.  54 
See  Practice — Costs.    14. 

"  Withtheappurtenances" — Land  Judge's 

conveyance  [1912]  1  I.  R.  262 

-See  Way.    1. 

"  Withheld  "  [1913]  2  I.  R.  1 

-See  Insurance — Policy  of.    5. 

"  Without  having  any  issue  " 

46  I.  L.  T.  R.  88 
^;ee  Will— Vesting.    17. 

"  Within  the  district"    [1915]  2  I.  R.  55 

See  Malicious  Injury.    18. 

"Without  having  been  married  " 

[1900]  1 1.  R.  332 
See  Settlement — Construction.    10. 

"  Without  injury  to  any  person  " 

42i.L.T.R.16,122 
See  Land  Purchase  Acts — Vesting  Order.  8. 

—  -  "  Withoutlawful '  airs ' "   [1915]  1 1.  R.  261 

See  Will — Limitations.    2. 
"  Without  risk  to  the  trustees" — Settle- 
ment [1896]  1  I.  R.  18 
See  Trustee — Investments.    1. 

—  "  Workman  "  46  I.  L.  T.  R.  69 ; 

49  I.  t.  T.  R.  1 
See  Workmen's  Compensation.    60. 

"  Work  undertaken  by  the  principal ' ' 

43  I.  L.  T.  R.  114 
<See  Workmen's  Compensation.    143. 

"Workman" — Hairdresser 

•  [1900]  2  I.  R.  714 ;  34  I.  L.  T.  R.  131 
See  Master  and  Servant— Employers  and 
Workmen  Act,  1875. 

"Yearly   interest  "^Income    Tax    Act, 

1842  [1918]  1  I.  R.  30 

See  Land  Purchase  Acts — Practice.    13. 

WORDS     EJUSDEM      GENERIS— Will— Con- 
struction [1906]  1 1.  R.  649,  655 
-See  Will— Words.    34. 

WORDS  OF  INHERITANCE— Absence  of,  in 
deed — Intention — Equitable  estate  in 
fee  [1915]  1  I.  R.  304 

-See  Settlement— Construction.    26. 

WORDS  OF  LIMITATION. 

Absence  of — Equitable  estate — Intention 

of  settlor  [1909]  1  I.  R.  319 

-See  Deed— Construction.    6. 


WORDS  OF  LIMITATION— con<tJiMe<J. 

Absence  of — Devise — Wills  Act,  s.  28 — 

Contrary  intention     [1914]  1  I.  R.  86 
-See  Will— Estate  in  Realty.    4. 

Conveyancing   Act,  1881 — Interpretation 

clause  in  deed  [1906]  1 1.  R.  607 

See  Deed — Construction.    5. 

Heirs- Chattels   [1908]  1  I.  R.  190,  201 ; 

42  I.  L.  T.  R.  31 
-See  Graft.    8. 

Lease  [1907]  1  I.  R.  488 

-See  Landlord  and  Tenant — Lease.    3. 


WORDS,  SUPPLYING. 

[1907]  1 1.  R.  440  ;  [1908]  1  I.  R.  260 

-See  Will — Supplying  Words. 
[1910]  1 1.  R.  1,  47 

-See  Disentailing  Deed. 

-See  Settlement — Construction.    19. 

WORK — Interchange  of — Common  employment 
by  different  masters 
[1912]  2  I.  R.  529  ;  46  I.  L.  T.  R.  70 
-See  Workman's  Compensation.    156. 

WORKHOUSE. 

Loan  for    buildings — Repayment  by    in- 
stalments— Statutory  powers 

[1897]  1  I.  R.  272 
-See  Poor  Law — Guardian.    1. 

•  Vested  in  Local  Government  Board 

37  I.  L.  T.  R.  41  ;  3  N.  I.  J.  R.  38 
-See  Poor  Law — Buildings. 

WORKHOUSE       HOSPITAL— Reception       of 
patient  other  than  a  poor  perBon  in 
35 1.  L  T.  R.  135  ;  I.  N.  I.  J.  R.  76 
-See  Poor  Law — Workhouse  Hospital. 

WORKING  EXPENSES. 

Arbitrator's  certificate — Finality 

[1894]  2 1.  R.  691,  716 
-See  Tramways  (Ireland)  Acts.    1. 
Baronial  guarantee — "Expenses  of  work- 
ing and  management" — Damages  re- 
covered against  a  guaranteed  railway 
company  for  negligence 

[1894]  2 1.  R.  115  ;  28  I.  L.  T.  184 
See  Tramways  (Ireland)  Acts.    5. 

WORKMAN. 

Contractor — ^Payment  by  results 

49  I.  L.  T.  R.  1 
-See  Workmen' s  Compensation.    63. 

Hairdresser  [1900]  2  I.  R.  714  ; 

34  I.  L.  T.  R.  131 
-See  Master  and  Servant — Employers  and 
Workmen  Act,  1875. 

Nature  of  employment 

[1909]  2  t.  R.  108  ;  42  I.  L.  T.  R.  268 
-See  Workmen's  Compensation.    90. 
— —  Poor    law    guardians — Medical    officer — 
Contract  of  service 
[1908]  2  I.  R.  609  ;  42  I.  L.  T.  K.  246 
See   Workmen's  Compensation.    117. 
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WORKMAN— comiiwited. 

Truck  Acts— Bonus      [1906]  2  I.  B.  405 

See  Master  and  Servant — Truck  Acts.    1- 
Wages — Truck  Act 

[1901]  2  I.  R.  278,  305  ;  34 1,  L,  T.  B.  66 

See  Master  and  Servant — Truck  Acts.    2. 

;8ee  under  Workmen' s  Compensation . 

WORKMEN'S  COMPENSATION. 

1. Accident ■  Accidental  drowning  — 

Night  watchman  on  board  ship — Absence  of  direct 
evidence  of  circumstances  under  which  accident 
occurred — Burden  of  proof — Finding  on  question 
of  fact — Function  of  Appellate  Court.]  In  a  claim 
for  compensation  under  the  Workmen's  Compen- 
sation Act  the  burden  of  proving  that  the 
accident  arose  both  out  of  and  in  the  course  of 
the  employment  rests  on  the  applicant,  even 
when  claiming  as  dependent  on  a  deceased 
workman ;  and  the  County  Court  Judge's 
decision  on  questions  of  fact  is  conclusive,  at 
least  where  upon  the  facts  j)roved  or  admitted 
there  are  circumstances  from  which  he  could 
reasonably  draw  the  inference  on  which  his 
conclusion  is  based.  Accordingly,  where  the 
evidence  is  as  much  consistent  with  the  accident 
having  arisen  out  of  and  in  the  course  of  the 
workman's  employment  as  with  the  contrary, 
and  the  County  Court  Judge  draws  the  inference 
that  it  did  not  so  arise,  and  dismisses  the 
application,  the  Court  of  Appeal  cannot  interfere 
with  his  decision.  The  authorities  on  these 
•points  in  England  and  Scotland  considered. 
Oatton,  Applicant ;' Limerick  SS.  Co., Respondents 

App.  ]1910]  2  I.  R.  561  ;  44  I.  L.  T.  R.  141 

2.  — -  Accident — Death  supervening  upon  sud- 
den chill  in  course  of  employment.]  A  workman 
employed  in  cleaning  a  miUrace  caught  a  sudden 
chill,  caused  by  immersion  in  the  water.  Acute 
inflammation  of  the  kidneys  supervened,  and  he 
died  within  eight  days.  The  medical  evidence 
proved  that  the  attack  could  only  have  been 
brought  on,  and  death  result,  by  the  exposure  to 
cold  water,  and  in  no  other  way : — Held,  that  the 
ease  could  not  be  distinguished  from  Ismay, 
Imrie  &  Co.  v.  Williamson([lQQ%']A..  C.  437),  and 
that  the  death  was  caused  by  an  accident  within 
the  meaning  of  the  Workmen's  Compensation 
Act,  1906.  Sheerin,  Applicant;  Clayton  <fc  Co., 
Respondents. 

App.,  [1910]  2.  I.  R.  105  ;  44  I.  L.  T.  R.  23 
[See  No.  8.] 

3.  — ^ — ■  Accident— Deaiit  by  lightning  while 
working  on  public  road — Accident  not  "  arising 
out  of"  employment.]  The  mere  fact  that  the 
nature  of  a  man's  employment  necessitates  his 
remaining  in  the  open  during  a  violent  thunder- 
storm, with  spades  and  shovels  near  him,  is  not 
a  greater  than  ordinary  risk  of  inj  ury  by  lightning 
such  as  would  make  the  accident  one  arising  out 
of  his  employment  within  the  meaning  of  the 
Workmen  s  Compensation  Act.  And/rew  v. 
Failsworth  Industrial  Society  ([1904]  2  K.  B.  32) 
considered  and  distinguished.  KMy  v.  Kerry 
County  Council  App.,  42  I.  L.  T.  R.  23 

4. Accident — Fainting   fit — Cause    of 

death — Workmen's    Compensation  Act,    1906  (6 
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Ediv.  YII.,  c  58),  s.  1.]  An  engine  driver  was 
engaged  whilst  his  train  was  at  a  railway  station 
in  tightening  a  nut  in  the  engine ;  he  had  one 
knee  on  the  engine  frame  and  one  foot  on  the 
platform.  He  was  next  seen  lying  on  the 
permanent  way  between  the  engine  and  platform 
with  his  two  legs  "  doubled  up."  He  exhibited 
signs  of  agony,  and  died  within  five  minutes  of 
the  occurrence.  There  was  no  evidence  to  show 
what  caused  him  to  fall  to  the  permanent  way, 
but  on  the  hearing  of  the  widow's  claim  for 
compensation,  evidence  was  given  showing  that 
on  at  least  three  previous  occasions,  when  the 
train  was  at  a  station,  the  deceased  had  collapsed 
in  a  faint  and  lay  unconscious  for  some  minutes. 
From  the  medical  evidence,  however,  it  appeared 
that  he  "  undoubtedly  had  a  sound  heart."  A 
few  days  before  the  occurrence  the  deceased  was 
examined  by  the  physician  of  the  company,  and 
was  presumably  passed  as  physically  fit  for  his 
position.  The  County  Court  Judge  found  that 
the  deceased,  in  fact,  slipped  when  tightening 
the  nut,  and  in  that  fall  received  a  shock  which 
was  the  injury  that  caused  his  death,  and  that 
the  accident  arose  out  of  and  in  the  course  of 
his  employment.  He  added  that  if  he  had  found 
that  in  fact  a  fit  of  faintness  or  weakness  or  a 
fit  had  caused  the  fall  he  would  have-  found  that 
the  proximate  or  immediate  cause  of  the  death 
was  the  shock  from  the  fall: — Held  (Holmes, 
L.  J.,  dttJitoJe),  that  there  was  sufficient  evidence 
to  justify  the  inference  of  fact  drawn  by  the 
County  Court  Judge ;  that  the  work  at  which 
the  deceased  was  engaged,  and  the  fall  and 
death  were  all  substantially  one  continuous 
unbroken  chain  of  events,  and  that  it  was 
impossible  to  disconnect  the  employment  from 
the  accident.  Fennah  v.  The  Midland  Great 
Western  Railway  of  Ireland. 

App.,  45  I.  L.  T.  R.  192 

5.  „  Accident-^tramcieejjer — Injuries  re- 
sulting from  attack  of  poachers.]  A  gamekeeper, 
whilst  engaged  in  the  discharge  of  his  duties,  was 
attacked  and  beaten  by  poachers,  as  a  result  of 
which  he  was  injured : — Held  (by  the  Lord 
Chancellor  and  Holmes,  L.J.,  Cherry,  L.J., 
dissenting),  tha*  this  was  a  case  of  personal 
injury  by  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1906.  Anderson, 
Applicant ;  Balfour,  Respondent 

App.,  [1910]  2  I.  R.  497;  44  I.  T.  T.  R.  168 

6. Accident — Heart  disease — Death  after 

a  trivial  accident — Right  to  compensation,]  A 
workman,  suffering  from  advanced  varicocele 
of  the  heart,  slipped  and  fell  on  a  gangway  while 
holding  back  a  truck  travelling  down  the  gang- 
way. The  accident  would  have  been  trivial  to  a 
person  in  ordinary  health.  He  died  nine  days 
afterwards  : — Held,  that  his  widow  was  entitled 
to  compensation.  Mooney  v.  The  Belfast 
Steamship  Company 

Overend,  C.C.J.,  38  I.  L.  T.  R.  195 

7.    Accident— -ifeari    disease — Death — 

Workmen's  Compensation  Act,  1906  (6  Edw.  VII., 
c.  68),  e.  1.]  A  workman  who  had  been  suffering 
for  some  years  from  progressive  heart  disease 
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became  faint  while  hurrying  to  a  railway 
station  with  a  parcel  for  his  employer,  and  died 
shortly  afterwards  : — Held,  that  the  death  was 
attributable  to  the  disease,  and  that  there  was  no 
accident  within  the  meaning  of  the  Workmen's 
Compensation  Act.     O'Hara  v.  Hayes 

App.,  44  I.  L.  T.  B.  71 

8.  Accident — Heat  stroke  —  Concurrent 

physical  debility — Workmen's  Compensation  Act, 
1906  (6  Edw.  VII.,  c.  58),  as.  1,  8  (6).]  Heat 
stroke  is  a  "  personal  injury  by  accident " 
within  the  meaning  of  section  1  (1)  of  the 
Workmen's  Compensation  Act,  1906,  and  if  it 
arises  out  of  and  in  the  course  of  the  workman's 
employment  will  support  a  claim  for  compensa- 
tion, notwithstanding  weakness  of  the  deceased 
which  predisposed  him  to  this  form  of  attack. 
Ismay,  Imrie  ds  Co.  v.  Williamson 

H.  L.,  42 1.  L.  T.  60,  213 
{And  1908,  A.  C.  437] 

9.    Accident — Liquidation — Liability    of 

insurance  company.]  When  an  injured  workman 
sued  the  insurer  under  section  5  of  the  Work- 
men's Compensation  Act,  1906,  the  arbitrator 
has  jurisdiction  to  award  costs  against  the 
insurers — at  least  where  they  have  made  an 
inadequate  offer  through  the  insured — although 
the  insured  by  reason  of  his  own  default  could 
not  have  recovered  the  costs  of  litigation  against 
the  insurers.  Cahoun  v.  Norwich  and  London 
Accident  Insurance  Association ,  Limited 

Co.  Ct.,  43  I.  L.  T.  188 

10.  Accident  to  arise  "  out  oJ  "  the 

employment  —  Workmen's  Compensation  Act.] 
Within  the  meaning  of  section  1  (1)  of  the  Act, 
the  workman,  at  the  time  when  the  accident 
occurred,  must  either  have  been  actually  on  the 
employer's  premises  or  going  to  or  from  them  at 
a  time  when  he  was  within  the  ambit  of  his 
employment.  Breen  v.  The  Dublin  &  South 
Eastern  Railway  Co.  Rec,  46  I.  L.  T.  R.  40 
11. Accident  "  arising  out  "  of  employ- 
ment.— Workman  employed  on  two  farms — 
Separated  by  river — Boat  kept  for  purpose  of 
rosscing — Swimming  across — Workmen's  Com- 
pensation Act,  1906,  s.  10.]  A  workman  was 
employed  by  a  farmer  occupying  two  holdings 
separated  by  a  river.  A  boat  was  kept  for  the 
purpose  of  enabling  the  farm  hands  to  cross  from 
one  farm  to  the  other.  One  evening,  the  boat 
not  being  available,  the  workman,  acting  in  the 
course  of  his  employment,  apparently  attempted 
contrary  to  the  advice  of  his  employer,  to  cross 
the  river  by  swimming,  and  was  subsequently 
found  drowned : — Held,  that  the  deceased, 
having  crossed  the  river  by  swimming,  had 
exposed  himself  to  a  new  and  added  peril  not 
incidental  to  the  employment  or  contemplated 
by  the  parties,  and  that  therefore  the  accident 
did  not  arise  out  of  the  employment.  Guilfoyle, 
Applicant,  v.  Fennessy,  Respondent 

App.,  47  I.  L.  T.  R.  19 

12. Accident  arising  out  ot  the  employ 

ment — School  teacher — Killed  by  pupils — Bisk 
incidental  to  employment — Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  VII.,  c.  58),  s.  1  (1).] 
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An  assistant  schoolmaster  in  an  industrial 
school  having,  owing  to  his  efforts  to  maintain 
discipline,  incurred  the  enmity  of  some  of  the 
boys,  was  assaulted  by  them  in  pursuance  of  a 
pre-arranged  plan,  with  the  result  that  he  died 
the  same  day  from  the  effect  of  the  injuries  so 
inflicted.  On  an  application  by  his  mother  for 
compensation : — Held,  that  the  occurrence  was 
an  "  accident  "  and  that  it  arose  "  out  of  "  the 
employment.  An  attack  by  the  pupils  on  the 
teacher  was  a  risk  incidental  to  the  employment. 
Nisbet  V.  Bayne  ([1910]  2  K.  B.  689)  and 
Andersonv.  Balfour ([\910] 21.  R.497)followed. 
Per  Holmes,  L.J.  :  Accident  implies  something 
unexpected  and  undesigned  by  both  master  and 
servant.  But  something  done  deliberately  and 
wilfully  by  a  third  party  may  be  an  accident 
from  the  point  of  view  of  employer  and  employed. 
Judgment  of  the  Court  of  Appeal  (47 1.  L.  T.  R. 
151)  affirmed.  Lords  Atkinson,  Dunedin,  and 
Parker  of  Waddington  dissenting.  Board  of 
Management,  Trim  Joint  District  School  v.  Kelly 
App.,  47 1.  L.T.  R.  151;  H.  L.,48 1.  L.  T.  R.  141 
And  [1914]  A,  C.  667 

13. Accident  arising  out  of  and  in  the 

course  of  the  employment — Worker  engaged  at 
operation  for  which  not  responsible — Workmen's 
Compensation  Act,  1906,  s.  1  (1).]  A  person 
engaged  as  a  carder  in  a  factory,  and  part  of 
whose  duty  it  was  to  clean  a  certain  section  of 
the  machinery,  iinding  that  the  guard  protecting 
the  pulleys  which  it  was  no  part  of  her  duty  to 
clean,  had  been  removed,  proceeded  to  clean 
one  of  the  pulleys  while  it  was  stationary. 
While  she  was  so  engaged  the  machine  was 
started  and  her  arm  was  taken  off  : — Held,  that 
the  accident  arose  out  of  and  in  the  course  of  the 
employment.  Greer,  Applicant;  Lindsay,  Thomp- 
son, Ltd.,  Respondents     App.,  46  I.  L.  T.  R.  89 

14. Accident  "  arising  out  ol  and  in  the 

course  of  the  employment " — Proximate  cause — 
Contract — Bisk    reasonably    contemplated    when 
entering  into — Compensation — Workmen's  Com- 
pensation Act,  1906,  s.  1 — Expenses  of  profes- 
sional witnesses.]     A.   B.  was  employed  as  a 
"  boots  "  in  a  hotel.    His  duties  were  to  attend 
all    trains    and    to    assist   such    hotel   guests 
as  might  arrive  at,  or  depart  from,  the  station. 
He  was  bound  to  be  present  on  the  platform  on 
the  business  of  his  employers  whenever  a  train 
was  arriving  or  departing.     On  the  occasion  of 
the  accident  the  train  for  which  he  waited  was 
late  owing  to  a  snowstorm,  and  while  walking 
along  the  platform  to  get  to  the  hotel  bus 
outside  the  station  he  slipped,  the  platform 
being  covered  with  snow.    By  reason  of  the  slip 
he  fell  on  the  rails,  which  were  about  3^  feet 
lower  than  the  platform.     One  of  his  legs  was 
fractured  by  the  fall : — Held,  that  the  accident 
arose  out  of  and  in  the  course  of  his  employment, 
and  that  the  applicant  was  entitled  to  compensa- 
tion.    When  costs  are  directed  by  the  arbitrator 
to  be  taxed  on  the  Higher  Equity  Scale,  the 
expenses  allowed  to  any  one  witness  must  not 
exceed   £5.     Blake,    Applicant;     Ramsay   and 
another.  Respondents  App,,  51  I.  L.  T.  R.  6 
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15. Accident  arising  out  of  and  in  the 

course  ot  employment — Workmen's  Compensation 
Act,  1906  (6  Edw.  VII.,  c.  58),  s.  1.]  A  girl 
employed  to  help  with  a  threshing  machine  had 
aa  part  of  her  duty  to  stand  at  the  top  of  the 
machine,  close  to  and  on  one  side  of  an  opening 
through  which  sheaves  were  passed  into  the  mill. 
The  employer  came  out  and  handed  up  refresh 
ments,  and,  for  shelter  whilst  taking  the  refresh- 
ments, the  girl  crossed  over  from  where  she  was 
standing  to  the  other  side  of  the  opening  and 
sat  on  some  sheaves  piled  up  there.  In  standing 
up  again  her  hand  slipped  and,  together  with 
some  sheaves,  passed  into  the  mUl  and  was 
injured : — Held,  on  the  facts,  that  the  accident 
arose  out  of  and  in  the  couri,e  ot  the  employ- 
ment, and  the  applicant  was  entitled  to  com- 
pensation. Plumh  V.  Cdbden  Flour  Mills  Co. 
(1914  A.  G.  62)  considered  and  distinguished. 
Garinduff  {Applicant),  Giltnore  (Respondent) 

App.,  48  I.  L.  T.  R.  137 

16. Accident  "  arising  out  ot "  and  "  in 

the  course  of  "  the  employment — Compensation- 
Applicant  injured  while  working  outside,  usual 
hours  in  oiling  a  dough-making  machine  which 
he  worked  at  as  a  baker,  and  of  which  he  undertook 
"to  take  charge" — Sufficiency  of  evidence  to 
sustain  conclusions  of  fact — Necessary  inference 
of  law.']  The  applicant  for  compensation,  who 
was  a  baker,  was  employed  by  the  respondent,  a 
master  baker,  "to  take  charge"  of  a  dough- 
making  machine  in  the  respondent's  bakery. 
Whilst  engaged  out  of  hours  in  oiling  the  machine 
in  order  to  make  it  efficient  for  the  following 
day's  work,  the  workman  met  with  the  injury 
in  respect  of  which  he  claimed  compensation. 
Evidence  was  given  on  behalf  of  the  applicant 
that  it  was  usual  for  a  baker  in  charge  of  such  a 
machine  to  oilit  himself,  and  that  he  understood 
it  to  be  part  of  his  contract  of  employment,  and 
on  behalf  of  the  respondent  that  a  special  man 
was  employed  in  the  respondent's  bakery  to  do 
such  work,  and  that  it  was  never  intended  by 
the  employer  that  the  oiling  of  the  machine 
was  to  be  part  of  the  applicant's  duty.  The 
work  done  was  in  the  employer's  interest: — 
Held,  that  there  was  evidence  to  support  the 
findings  of  the  Recorder  of  Corkthatthe  accident 
"arose  out  of"  and  "in  the  course  of"  the 
applicant's  employment,  and  that  the  applicant 
was  entitled  to  compensation  under  the  Act. 
Sexton  (Applicant),  Hosford  (Bespondent) 

App.,  50  I.  L.  T.  R.  90 

17 Accident  arising  out  of  and  in  the 

course  of  employment — Illegal  evidence  admitted 
by  County  Court  Judge — Case  sent  back  to  him 
for  re-hearing — Power  of  judge  to  examine  as 
witness  person  not  called  by  either  side — Power  to 
call  fresh  evidence  on  re-hearing — Workmen's 
Compensation  Eulei  (Ireland),  1907,  r.  27.]  A 
workman,  whose  work  was  to  lift  weights  in  a 
saw-mill,  left  his  house  as  usual  about  6  a.m.  on 
May  1.  He  returned  home  at  9  a.m.  in  great 
pain,  vomiting,  and  holding  his  stomach.  He 
died  on  May  10  from  strangulated  hernia.  No 
person  who  saw  him  atiis  work,  or  in  the  place 
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where  his  work  was,  was  produced  as  a  witness, 
but  he  was  seen  with  his  hand  on  his  stomach 
and  vomiting  blood  at  a  place  which  seems  to 
have  been  near  the  place  in  which  he  was  work- 
ing. The  foreman  of  the  saw-mill  was  in  Court 
during  the  hearing  of  the  case,  but  was  not 
examined  by  either  side.  The  County  Court 
Judge  admitted  evidence  of  statements  made  by 
the  deceased  as  to  the  cause  of  his  injury,  and 
held  that  his  death  was  caused  by  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment, but  the  County  Court  Judge  also  stated 
that  even  apart  from  such  evidence  he  would 
have  decided  the  case  the  same  way: — Held, 
that  although  there  was  some  evidence  from 
which  the  County  Court  Judge  could  have 
decided  as  he  did,  as  he  had  allowed  his  mind 
to  be  coloured  by  inadmissible  evidence,  the  case 
must  go  back  to  him  for  re-hearing.  Wright  and 
Kerrigan  (4,")  I.  L.  T.  R.  82,  [1911]  2  I.  R.  301) 
considered  and  followed.  Smith  v.  Hardman  (b 
Holden,  Ltd.  (6  B  W.  C.  C.  719)  applied. 
Held  also  (Ronan,  L.J.,  dubitante),  that  upon 
such  re  hearing  fresh  evidence  may  be  admitted. 
Held  by  Molony,  L.J.,  that  the  County  Court 
Judge  was  entitled  to  examine  the  foreman  on 
consent,  but,  semble,  not  otherwise.  In  Ireland 
the  Court  of  Appeal  has  no  jurisdiction  to  send 
a  case  under  the  Workmen's  Compensation  Act, 
1906,  to  another  County  Court  Judge  for  re- 
hearing. Shea  V.  Wilson  dk  Co.,  Barnsley,  Ltd. 
App.,  50  I.  L.  T.  R.  73 

18. Accident  arising  out  of  and  in  the 

course  of  the  employment — Compensation — 
Sleeping  apartment —  Dangerous  state  of  roof — 
6  Edw.  VII.,  c.  58,  n.  1  (1).]  A  domesticservant 
employed  in  a  private  hotel  was  called  by  her 
mistress  at  6  o'clock  in  the  morning  to  light  the 
fire  in  the  kitchen  range.  While  in  the  act  of 
getting  up  to  do  so,  some  mortar  from  the 
rendering  attached  to  the  slates  fell  into  her 
right  eye,  in  consequence  of  which  she  lost  the 
sight  of  that  eye.  Handfuls  of  mortar  had  often 
before  fallen  from  the  slates  above  the  servant's 
sleeping-room  to  the  knowledge  of  her  em- 
ployer : — Held,  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment. 
Aldridge  v.  Merry 

App.,  [1913]  2 1.  R.  308  ;  47  I.  L.  T.  R.  5 

19. Accident,  whether  arising  "  out  of" 

the  employment — Herd  cycling  between  two  farms 
on  which  he  was  employed — Risk  unconnected 
with  employment]  A  herd  who  was  employed 
to  look  after  the  stock  on  two  farms,  on  one  of 
which  he  lived,  was  starting  on  a  bicycle  to 
traverse  the  distance  between  them  (535  yards 
along  a  public  road)  when  a  dog,his  own  property, 
collided  with  the  bicycle  and  knocked  it  down, 
and  the  herd  thereby  sustained  injuries  from 
the  fall  which  caused  his  death ; — Held,  that  the 
accident  did  not  arise  "  out  of  "  the  employment 
and  that  his  dependants  were  not  entitled  to 
compensation.  An  accident  does  not  arise 
"out  of"  the  employment  unless  caused  by 
risk  peculiar  to  that  particular  employment,  and 
not  common,  at  least  in  an  equal  degree,  to 
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the  general  public.    Greene  (Applicant),  Shaw 
( Respondent)  App. ,  [  1 91 2]  2  I.  R.  430  ; 

46  I.  L.  T.  R.  18 

20. Accident  arising  out  o{  and  in  the 

course  ot  employment — Death  resulting  from 
accident  when  under  the  influence  of  drink — 
Mate  of  vessel — Fall  from  bridge  of  vessel  after 
having  been  ordered  below  as  unfit  for  duty — 
Workmen' s  Compensation  Act,  190h(611dw.  VII-, 
c.  58),  o>-.  1  (1).]  G.  was  mate  of  a  steamship. 
He  came  on  board  at  night  heavily  under  the 
influence  of  drink,  and  went  on  the  bridge, 
where,  as  was  his  duty,  he  took  the  wheel. 
Owing  to  his  dangerous  steering  the  master 
ordered  him  below  as  not  being  fit  for  duty.  C. 
remained  for  eight  or  ten  minutes  at  the  head 
of  the  ladder  leading  to  the  deck.  A  thud  was 
shortly  afterwards  heard,  and  0.  was  subse- 
quently found  at  the  foot  of  the  ladder  with  a 
wound  on  his  head,  from  which  death  subse- 
quently resulted.  Noonesawhimfall.  Uponan 
application  for  compensation  under  the  Work- 
men's Compensation  Act,  1906,  the  County 
Court  Judge  held  that  the  accident  arose  out  of 
and  in  the  course  of  the  employment.  He  also 
found  thatit  was  attributable  to  C.  being  heavily 
under  the  influence  of  drink,  but  that  as  death 
had  resulted  this  did  not  bar  the  right  to  com- 
pensation, which  he  accordingly  awarded: — 
Held,  on  appeal,  that  there  was  no  evidence  that 
the  accident  arose  out  of  the  employment,  and 
that  the  decision  of  the  County  Court  Judge 
should  be  reversed.    Murfhy  v.  Cooney 

App.,  [1914]  2  I.  R.  76  ;   48  I.  L.  T.  R.  13 

21. Accident  arising  out  of  and  in  course 

of  employment — Injury  on  public  street  by  falling 
masonry — Compensation  (6  Edw.,  VII.,  c.  58, 
«.  1).]  A  grocer's  messenger  in  the  course  of 
his  employment  was  walking  on  the  pavement 
of  a  thoroughfare  in  Dublin,  when  the  parapet 
of  a  house  which  he  was  about  to  pass  collapsed 
and  the  workman  was  killed  by  the  faUing 
ntasonry.  Dependants  of  deceased  claimed 
compensation  from  the  employer  : — Held,  that 
the  death  was  not  caused  by  accident  arising  out 
of  the  employment.  In  such  a  case  the  test  to  be 
applied  is  laid  down  in  Collins  v.  Collins  [1907] 
2  I.  R.  104,  namely,  whether  the  accident  was 
one  "  the  risk  of  which  might  have  been  con- 
teniplated  by  a  reasonable  person  when  entering 
the  employment  as  incidental  to  it."  Cooper  v. 
Healy  App.,  [1916]  2  I.  R.  33 

22. Accident  arising  out  ot  employment 

— Special  risk — Compensation — Test  of  liability 
of  employer.^  The  applicant  was  employed  by 
the  War  Department  as  a  weighing  supervisor 
at  33s.  per  week,  which  included  an  allowance 
for  maintaining  and  repairing  a  bicycle  owned 
and  used  by  her  in  riding  to  and  from  her  place 
of  employment.  If  she  did  not  use  her  bicycle 
her  cycling  allowance  would  be  stopped.  Her 
duty  was  to  check  the  weights  of  bales  of  hay 
purchased  by  the  military  at  outlying  farms  and 
to  furnish  "  returns  "  to  the  baling  supervisor 
each  evening  or  the  following  morning.  On  the 
occasion  of  the  accident  she  was  returning  from 
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a  farm  on  her  bicycle  with  her  book  when  she 
collided  with  another  cyclist,  was  thrown  from 
her  bicycle,  and  her  collar-bone  broken.  The 
County  Court  Judge  found  that  the  accident 
arose  "  in  the  course  of  her  employment,"  but 
not  "out  of  the  employment "  : — Held, following 
Dennis  v.  White,  [1917]  A.  C.  479,  that  the 
accident  arose  "  out  of  the  employment." 
Heffernan  v.  The  Secretary  for  War 

App.,  [1918]  2  I.  R.  467  ;  52  I.  L.  T.  R.  157 

23. — — ^  Accident — Onus  of  proof — Com- 
pensation— Disappearance  of  seaman — No  direct 
evidence — Workmen's  Compensation  Act,  1906 
(6  Edw.  VII.,  u.  58),  s.  1  (1).]  A  seaman  dis- 
appeared during  his  spell  of  duty  at  the  wheel  in 
the  wheel-house  in  the  centre  of  the  flying  deck, 
and  was  not  afterwards  seen.  The  night  was 
rough,  the  sea  choppy,  but  the  vessel  was  steady. 
The  flying  deck  was  protected  by  a  railing. 
There  was  no  direct  evidence  as  to  how  the  man 
came  by  his  death,  and,  in  spite  of  the  presump- 
tion against  suicide,  the  County  Court  Judge  was 
unable  to  draw  the  inference  that  the  death  was 
due  to  an  accident ;  and  he  found  as  a  fact  that 
the  death  was  not  the  result  of  an  accident  arising 
out  of  and  in  the  course  of  the  deceased's  employ- 
ment : — Held,  that  the  finding  of  the  County 
Court  Judge  simply  meant  that  the  onus  of 
proof  on  the  applicant  for  compensation  had  not 
been  discharged,  and  that  in  the  circumstances 
his  conclusion  was  right.  Sourke  d>  Co.  v.  Holt 
App.,  [1917]  2  I.  R.  318;  51  I.  L.  T.  R.  121 

24.  — — .  Action  independently  of  the  Act — 
An  unsuccessful  action  to  recover  damages  from 
an  employer  independently  of  the  Act  for  personal 
injury — Subsequent  claim  for  compensation 
against  the  employer  under  the  Act  in  respect  of 
the  same  injury.']  Where  a  workman  proceeds 
against  his  employer  by  Civil  Bill  under  the 
Employers  Liability  Act,  1880,  and  the  common 
law,  for  damages  for  personal  injury  sustained 
in  his  employment,  and  fails  to  recover  damages 
in  that  action,  it  is  not  competent  to  him  to 
subsequently  bring  a  request  for  arbitration 
against  the  employer  in  respect  of  the  same 
injury  under  the  Workmen's  Compensation  Act, 
1897.     McAllister  v.  Jones 

Co.  Ct.,  36  I.  L.  T.  R.  215 

25. Agreement — Application  to  record — 

Implied  agreement — Rules  39,  39o  of  Workmen's 
Compensation  Rules.]  The  applicant  applied 
under  rule  39  of  the  Workmen's  Compensation 
Rules  to  have  a  memorandum  of  agreement 
recorded,  and  it  appeared  that  the  memorandum 
included  certain  terms  as  to  which  there  was  no 
evidence  of  any  agreement  having  been  arrived 
at : — Held  (affirming  the  decision  of  the  Recorder 
of  Belfast),  that  the  memorandum  could  not  be 
recorded.  The  Court  expressed  no  opinion  as 
to  the  validity  of  Rules  39  and  39a,  so  far  as 
they  imply  that  an  agreement  to  be  recorded 
must  be  a  written  agreement  duly  executed. 
M'Geoun  v.  Workman,  Clark  &  Co.,  Ltd. 

App.,45I.L.T.R.165 

26. Agreement  —  Bankruptcy  of  em- 
ployer—Claim   by    servant    against    insurance 
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company — Agreement  between  parties — Procedure 
— Schedule  II.,  a.  9.]  Where  a  olaixn,  had,  been 
made  under  the  Workmen's  Compensation  Act, 
1906,  against  an  insurance  company,  and  the 
County  Court  Judge  acted  on  a  representation 
that  the  parties  had  arrived  at  an  agreement 
though  no  memorandum  of  such  agreement  had 
been  sent,  in  manner  presofibed  by  the  rules  of 
Court,  to  the  Registrar  of  the  County  Court : — 
Held,  that  the  case  should  be  sent  back  to  the 
County  Court  Judge  to  adjudicate  upon  it 
according  to  law.     M'Grath  v.  Maconchy 

App.,  42  I.  L.  T.  R.  199 
27 Agreement— iJeweu) — "  Total  or  par- 
tial incapacity  " — Loss  of  eye — Ability  to  work — 
Agreement  to  take  Jacfc.]  An  injured  employee 
was  taken  back  into  employment  and  a 
memorandum  of  agreement  registered  reducing 
the  compensation  to  a  nominal  sum.  The 
employers  gave  up  part  of  their  business  and 
dismissed  the  employee,  who  said  she  could  find 
no  further  work,  but  admitted  she  was  able  to  do 
her  old  work : — Held,  that  the  request  to  review 
the  memorandum  of  agreement  should  be 
refused.     Moore  v.  Hunter  &  Blahely 

Co.  Ct.,  43  I.  L.  T.  99 

28. Agreement — Claim  by,  and  review — 

Evidence  of — Acceptance  of  temporary  allowance 
and  return  to  work.']  Where  a  workman,  to  whom 
the  provisions  of  the  Workmen's  Compensation 
Act,  1897,  applied,  having  been  injured,  and 
claimed  compensation,  accepted  a  weekly  pay- 
ment of  half  wages  under  the  Act,  and  after 
seven  weeks  gave  up  the  weekly  payment  and 
returned  to  work: — Held,  that  he  had  not 
thereby  settled  his  claim  under  the  Act  by 
agreement,  and  it  was  open  to  him  to  apply  for 
arbitration.  Bradbury  v.  Bedwortk  Coal  and 
Iron  Go.  (2  W.  C.  C.  138)  considered.  O'Gallaghan 
V.  Martin  App.,  38  I.  L.  T.  R.  152  ; 

4  N.  I.  J.  R.  221 

29. ■  Agriculture— ^ci,    1900—63   <&   64 

Ftc,  c.  22,  section  1  (1) — Locality  —  Mainly 
employed  in  agriculture — Carter.]  The  injury 
to  a  workman  in  agriculture  must  not 
necessarily  happen  "on,  in,  or  about"  the 
premises  of  the  employer  to  bring  the  claim 
within  the  Workmen's  Compensation  Act,  1900. 
Croihers  v.  Sinton       Co.  Ct.,  36  I.  L.  T.  R.  183 

30. ;■  Agricultural  employment  —  Keeping 

and  breeding  of  live  stock—Care  of  stallions — 
Workmen's  Compensation  Act,  1906,  s.  1 — 
Agriculture  and  Technical  Instruction  (Ireland) 
Act,  1890,  s.  30.]  The  care  of  stallions  kept  for 
breeding  purposes  is,  in  Ireland,  an  agricultural 
employment  within  the  definition  contained  in 
section  1  of  the  Workmen's  Compensation  Act, 
1906.     Frost  v.  Desterre 

Carton,  C.C.J.,  39  I.  L.  T.  R.  152 

31. Appeal   by  successful  party.]       A 

workman  who  had  been  injured  brought  an 
action  in  the  County  Court  for  the  recovery  of 
damages  from  his  employer.  The  County  Court 
Judge  dismissed  the  claim,  but  at  the  request  of 
the  plaintiff  turned  the  case  into  one  under  the 
Workmen's  Compensation  Act,  1897,  s.  1  (4), 
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and  assessed  compensation.  The  plaintiff 
appealed  from  the  order  dismissing  the  claim 
under  the  Employers  Liability  Act: — Held, 
that  notwithstanding  the  assessment  of  com- 
pensation under  the  Workmen's  Compensation 
Act,  the  appeal  lay  from  the  dismissal  under 
the  Employers  Liability  Act.  Clemenger  v. 
Jacob  Madden,  J.,  3  N.  I.  J.  R.  243 

32.  Application  for  levievi— Prospective 

order — Jurisdiction  of  County  Court  Judge — 
Workmen's  Compensation  Act,  1906,  Sch.  I.,  s. 
16.]  On  an  application  by  the  employers  that 
compensation  previously  awarded  to  the  work- 
man should  be  discontinued,  the  Recorder  of 
Belfast  found  that  the  workman  would  be  fit 
for  ordinary  work  in  a  month,  and  made  an 
award  that  on  the'undertaking  of  the  employers 
to  give  him  light  work  for  a  mouth  at  the  old 
rate  of  wages,  the  compensation  should  cease 
from  the  date  of  the  order,  the  workman  to  be  at 
liberty  to  apply  during  the  month  as  to  the 
character  of  the  light  work  to  be  provided : — 
Held,  that  the  order  should  be  returned  to  the 
Recorder  with  a  direction  that  if  at  the  date  of 
the  application  he  found  that  the  man  was 
sufieringfrompartialincapacityheshouldaward 
such  compensation  as  was  provided  by  the  Act ; 
but  if  he  was  of  opinion  that  the  man  had  qaite 
recovered  the  application  should  be  dealt  with 
accordingly.     R.  &  H.  Hall,  Ltd.,  y.  Brady 

App.,  47  I.  L.  T.  R,  211 

33. Average  weekly  earnings — Slackness 

oftrade — Short  time.]  The  applicant  was  injured 
on  January  5,  1909,  and  was  still  totally  incapa- 
citated. She  had  been  in  the  employment  of 
the  respondents  for  many  years,  and  was  paid 
by  the  hour.  In  times  of  good  trade  she  was 
employed  for  fifty-five  hours  each  week  and 
earned  10s.  During  the  twelve  months  prior 
to  the  accident  the  mills  had  been  on  short  time, 
owing  to  slacknes  s  of  trade,  some  weeks  working 
forty-four  hours  and  some  only  thirty-two. 
The  applicant  had  not  always  worked  a  full 
week,  but  had  earned  in  the  twelve  months 
£17  5s.  6d.,  giving  an  average  per  week  of 
6s.  8d. : — Held,  that  the  6s.  8d.  was  the  average 
weekly  earnings  on  which  compensation  under 
the  Workmen's  Compensation  Act,  1906,  should 
be  based.  Kelly  v.  York  Street  Flax  Spinning 
Co.  Co.  Ct.,  43  I.  L.  T.  81 

34. Average  weekly  earnings — Workman 

in  employment  for  less  than  three  years — Work- 
men's Compensation  Act,  1906  (6  Edw.  7,  c.  58), 
Sched.  I,  s.  1  (o)  (i).]  Section  1  (a)  (i)  of  the 
first  schedule  to  the  Workmen's  Compensation 
Act,  1906,  provides  that,  for  the  purpose  of 
ascertaining  the  amount  of  compensation  in 
case  of  death  from  injury,  where  the  workman 
has  not  been  in  the  employment  of  the  same 
employer  for  the  three  years  next  preceding 
the  injury,  the  amount  of  his  earnings  during  th& 
said  three  years  shall  be  deemed  to  be  156  times 
his  average  weekly  earnings  during  the  period 
of  actual  employment  under  the  same  employer. 
Section  2  (a)  provides  thatfor  the  purposesof  the 
provisions  of  the  schedule,  average  weekly  earn- 
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ings  shall  be  computed  in  such  manner  as  is  best 
calculated  to  give  the  rate  per  week  at  which  the 
workman  was  being  remunerated.  In  a  claim 
for  compensation  under  the  Workmen's  Compen- 
sation Act,  1906,  by  the  dependants  of  a  deceased 
workman,  the  only  evidence  of  the  earnings  of  the 
deceased  was  a  pay-sheet  which  showed  that  he 
had  been  in  the  employment  of  the  same  em- 
ployers for  twenty-six  weeks  before  his  death, 
and  that  during  that  period  his  weekly  earnings 
had  varied,  being  over  £linsome  weeks  andonly 
a  few  shillings  in  others  : — Held,  by  the  Court  of 
Appeal  (Ronan  and  Molony,  L.JJ.,  O'Connor 
M.R.,  dissenting),  that  for  the  purpose  of  ascer- 
taining the  amount  of  compensation  under 
section  1  (a)  (i)  of  the  first  schedule  to  the 
Workmen's  Compensation  Act,  1906,  the  County 
Court  Judge  was  bound  to  calculate  the  average 
weekly  earnings  of  the  deceased  by  dividing 
the  total  amount  actually  earned  by  26,  the 
number  of  weeks  worked,  and  was  not  at  liberty 
in  making  the  calculation  to  leave  out  of  account 
weeks  in  which  only  a  small  sum  appeared  to 
have  been  earned.  Perry  v.  Wright  and  Bailey 
V.  Kenworthy,  [1908]  1  K.  B.  441,  considered. 
Oill  V.  Grainger  Bros. 

App.,[1916]2I.B.354  ;  51I.L.T.R.65 

35.  T Average  weekly  earnings — Casual 

labourer — Concurrent  contracts  of  service — Work- 
men's Compensation  Act,  1906  (6  Edv>.  VII., 
c.  r^S),Sched.  (I),  I  (o)  (i)  and  (2)  (a.).]  The 
applicant,  who  was  injured  by  the  accidental  fall 
upon  him  of  a  case  of  glass  while  in  the  employ- 
ment of  the  respondents,  was  admitted  by  them 
to  be  entitled  to  some  compensation,  but  the 
amount  of  same  was  in  dispute.  The  average 
weekly  earnings  of  the  applicant  in  the  employ- 
ment of  the  respondents  themselves  prior  to  the 
accident  was  22s.  per  week,  but  the  applicant, 
who  had  been  working  from  time  to  time  with 
other  employers,  claimed  that  the  average  should 
be  calculated  on  the  basis  of  his  total  earnings 
from  all  his  employers,  and  that  the  contracts 
with  these  other  employers  were  "concurrent" 
contracts : — Held,  that  there  were  no  concurrent 
contracts  of  service,  and  that  the  County  Court 
Judge  was  right  in  taking  into  consideration 
only  the  payments  earned  from  the  respondents 
themselves.  Peoples,  Applicant ;  The  Belfast 
Steamship  Co.,  Ltd.,  Respondents 

App.,  51  I.  L.  T.  R.  85. 
And  see  Biordan  v.  O'Neill,  ib.,  p.  86,  note 

36. Dock  labourer's   average'  weekly 

earnings — Concurrent  contracts — Orade."]  The 
two  applicants  were  employed  by  the  respon- 
dents as  dock  labourers  from  time  to  time,  but 
not  continuously,  and  both  were  injured  in  the 
service  of  the  respondents.  In  assessing  the 
weekly  amount  of  ^compensation  the  respondents 
claimed  that  only  such  sums  as  were  earned  in 
theiremployment  could  be  taken  into  considera- 
tion, and  that  the  moneys  earned  from  other 
employers  f  o  dock  labourers  must  be  excluded 
as  being  earned  from  "concurrent"  contracts 
of  service: — Held,  that  in  order  to  arrive  at  the 
■"average  weekly  earnings  "  ofthedook  labourers 
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the  Court  cannot  be  restricted  to  consideration 
of   their  earnings  with  the  respondents   only. 
Darragh  v.  The    Belfast  Steamship  Co.,  Ltd.  ; 
M'llwrath  v.  The  Belfast  Steamship  Co.,  Ltd. 
Co.Ct.,52I.L.T.R.74 

37.  Building  thirty  feet  high— Depth 

of  foundation.  ]    Lauirence  v.  Cork  Corporation 

App.,  41  I.  L.  T.  52. 

38.  • Case  stated — Showing  jurisdiction- 
Height  of  building.]  In  an  award  of  compensa- 
tion under  the  Workmen's  Act,  it  is  not  neces- 
sary to  set  out  findings  sufficient  to  show  juris- 
diction to  make  the  award.  An  award  which 
made  no  reference  to  the  height  of  a  building 
from  which  a  workman  had  fallen  was  held  good 
where  there  was  no  reference  to  it,  either  in  the 
application  for  arbitration,  the  respondent's 
reply,  or  in  the  evidence  or  arguments  at  the 
hearing.     Owens  v.  Emerson 

App.,  4  N.  I.  J.  R.  54 

39.  ■  Casual  employment — Compensation 

for  injuries  by  accident — "  Workman" — Em,ploy- 
ment  of  a"  casual  nature  " — Workmen's  Compen- 
sation Act,  1906,  s.  13.]  A  carpenter  named 
McCarthy  was  employed  by  the  respondent  to  do 
repairs  to  his  house,  for  which  he  was  to  be  paid 
at  the  rate  of  5s.  a  day.  While  these  repairs  were 
in  progress  the  respondent  engaged  some  men 
from  a  timber  yard  to  cut  down  certain  trees 
close  to  his  house.  These  men  commenced  the 
cutting  down  of  the  trees.  M'Carthy  said 
that  when  he  had  finished  the  repairs  to  the 
house  he  would  cut  down  the  trees,  and  that  it 
would  cost  the  respondent  less  than  he  was 
paying  the  other  men.  Respondent  agreed  to 
this,  the  arrangement  being  that  WCarthy  was 
to  be  paid  at  the  same  rate  as  for  the  repairs  : — 
viz. ,  5s.  a  day.  Two  or  three  of  the  trees  were 
cut  down  by  the  other  men,  while  M'Carthy 
was  engaged  at  the  repairs.  When  he 
had  finished  the  repairs  the  services  of  the 
men  at  the  trees  were  dispensed  with,  and 
M'Carthy  started  to  cut  and  lop  the  remaining 
trees.  Whilst  so  employed  he  fell  from  a 
ladder  and  was  killed : — Held,  that  the  em- 
ployment was  of  a  casual  nature,  and  respon- 
dent was  not  liable  to  pay  compensation 
under  the  Workmen's  Compensation  Act,  1906. 
M'Carthy  v.  Norcott  App.,  43 1.  L.  T.  R.  17 

40. Casual  employment — Fatal  accident — 

Repairing  a  farmer's  residence — "Purposes  of 
the  employer's  trade  or  business" — Workmen's 
Compensation  Act,  1906  (6  Edw.  7,  c.  58),  sect. 
13 — Admission  of  liability  to  deceased  workman — 
Estoppel.  ]  A  casual  labourer  engaged  to  repair 
the  residence  of  a  fa.rmer  is  not  a  workman 
employed  "for  the  purposes  of  the  employer's 
trade  or  business."  An  admission  by  an  em- 
ployer of  his  liability  under  the  Workmen's 
Compensation  Act  to  a  workman  who  subse- 
quently dies  from  the  effects  of  injuries  received 
in  the  employment,  does  not  operate  as  an 
estoppel  in  an  application  by  the  dependants 
of  the  deceased  for  compensation  under  the 
Act.     Manton  v.  CantwelV 

App.,  [1918]  2  I.  R.  563 
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41. Casual  labourer— -Bmptoj/er's  "trade 

or  business" — Worhmen's  Compensation  Act, 
1906,  s.  13.]  A  casual  labourer  engaged  by  a 
shopkeeper  to  repair  houses  disconnected  from 
the  shop  and  occupied  by  tenants  is  not  employed 
for  the  purposes  of  "  the  trade  or  business  "  of  the 
employer.  Bargewel'l  v.  Daniel  (98  L.  T.  257)  fol- 
lowed. Kelly  V.  Buchanan  [And in  noteM'Oann 
V.  M'Donnell  App.,  47  I.  L.  T.  R.  228,  229 
42. Claim  lor  compensation — Insuffi- 
ciency of  notice — Workmen's  Compensation  Act, 
1906  (6  Edw.  VII.,  c.  58),  s.  2.]  An  applicant 
for  compensation  under  the  Workmen's  Com- 
pensation Act,  1906,  met  with  an  accident  on 
December  15,  1908,  and  did  not  return  to  work 
after  December  24,  but  the  notice  prescribed 
by  section  2  of  the  Act  was  not  served  until 
April  9,  1909.  The  applicant's  foot  had  to  be 
amputated,  as  tuberculosis  was  present  in  the 
joint,  but  according  to  the  medical  evidence  for 
the  respondents,  the  tuberculosis  could  have 
been  developed  without  any  accident,  and 
owing  to  the  length  of  time  that  had  elapsed 
since  the  accident,  it  wap  not  possible  to  say 
whether  it  was  due  to  disease  or  accident : — 
^eW,that  the  notice  was  not  given  in  time,  and 
that  the  employers  were,  in  consequence,  pre- 
judiced in  their  defence.  Strange  v.  J.  &  J ■ 
Hailett,  Ltd.  App.,  44  I.  L.  T.  K.  10 

43. Claim  tor  compensation — Practice — 

Notice  of  injury — Condition  precedent — Time 
limitation — Section  2,  sub-section  1.]  "Claim" 
in  section  2  (1)  of  the  Workmen's  Compensation 
Act  means  a  judicial  claim,  and  is  the  same  thing 
as  the  proceedings  for  the  recovery  of  compensa- 
tion therein  mentioned ;  accordingly,  where  a 
workman  had  not  instituted  proceedings  for  the 
recovery  of  compensation,  nor  made  a  claim 
within  the  meaning  of  the  section  within  six 
months  from  date  of  injury,  he  was  held  not 
entitled  to  an  award. — Bennett  v.  Wordie  (36 
Scottish  Law  Reporter  643)  followed.  Marno 
V.  Workman,  Clark  &  Co.  (No.  1) 

Co.  Ct.,  33  I.  L.  T.  R.  183 

44. Claim  not  made  within  six  months — 

Voluntary  payments  made  by  employer — Evi- 
dence— Waiver.]  An  employer  who  voluntarily 
pays  wages  to  one  of  his  workmen  after  the 
latter  has  been  injured  in  an  accident  arising 
in  the  course  of  his  employment  will  not  thereby 
be  prevented  from  relying  on  the  fact  that  no 
claim  for  compensation  was  made  within  the 
period  prescribed  by  the  Workmen's  Compensa- 
tion Act,  unless  the  payments  of  wages  have 
been  made  in  such  a  manner  as  to  mislead  the 
workman  and  to  induce  him  to  abstain  from 
making  a  claim.  In  such  a,  case,  where  there 
is  no  finding  that  the  employer  waived  his  right 
to  have  a  claim  served  on  him,  the  Court  will 
not  send  back  the  case  for  a  finding  on  this  point 
if  it  appears  from  the  case  stated  that  there  is 
no  evidence  to  support  such  a  finding.  Healy  v. 
Galloway  App.,  41  I.  L.  T.  R.  5 

•  45. 'Claim  not  made  within  six  months — 

Reasonable  cause" — Voluntary  payments  made 
by  employer.]    Mere  payment  of  wages,  or  part 
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wages,  by  an  employer  to  an  injured  workman 
after  the  latter  has  been  injured  is,  by  itself, 
a  neutralf  act,  and  is  not  sufficient  to  enable  the 
Court  to  draw  the  inference  that  the  workman 
had  "reasonable  cause"  within  the  meaning 
of  the  statute  for  not  making  a  claim  within  six 
months  of  the  date  of  the  accident.  Lynch  v. 
Marquis  of  Lansdowne     App.,  48  I.  L.  T.  R.  89 

46^   Claim  late— Ignorance  o£  rights 

under  the  Act — Not  a  reasonablecause  for  delay.] 
A  workman  failed  to  make  a  claim  within  six 
months  of  the  accident  owing  to  his  ignorance 
of  the  existence  of  the  Act : — Held,  this  was  not  a 
mistake  or  other  reasonable  cause  within  the 
meaning  of  the  Act,  and  he  was  barred  from 
recovering  compensation.  Melville,  Applicant , 
McCarthy  'Respondent       App.,  47  I.  L.  T.  R.  57 

47.  "  Claim" — Payment  of  money  and 

conversations  within  six  months  of  accident — 
"Reasonable  caus^' — Workmen's  Compensation 
Act,  1906,  s.  2  (1).]  A  workman  having  met 
with  an  accident  whilst  in  respondent's  employ- 
ment received  from  the  latter  certain  payments, 
first  weekly,  then  spasmodically,  but  all  within 
six  months  of  the  accident.  The  payments 
having  ceased,  conversations  took  place  between 
the  parties,  in  the  course  of  which  the  applicant 
asked  respondent  to  continue  the  weekly  pay- 
ments "as  he  was  a  poor  man  and  needed 
them."  He  also  enquired  if  respondent  was 
insured,  and  said  if  he  did  not  receive  the  pay- 
ments he  would  go  to  a  solicitor,  to  which  the 
respondent  replied  :  "  You  need  not  do  that, 
we  can  settle  without  that  expense."  The  con- 
versations took  place  within  six  months  of  the 
accident : — Held,  reversing  the  County  Court 
Judge,  that  a  "claim"  for  compensation  had 
been  made  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1906,  section  2  (1).  Allen, 
Applicant ;   Hoey,  Respondent 

App.,  49  I.  L.  T.  R.  39 
48. Claim  by  dependant  of  deceased  work- 
man— Refusal  to  give  particulars  as  to  dependency 
— Claimallowed,butwithoutccsts.]  Uponreceipt 
of  a  notice  of  accident  and  claim  under  the  Work- 
men's Compensation  Act,  1906,  made  by  the 
father  of  a  deceased  workman,  the  respondents 
sent  to  the  applicant's  solicitor  two  forms  which 
they  asked  him  to  get  his  client  to  fill  up.  These 
forms  contained  inter  alia  questions  as  to  the 
earnings  and  income  of  the  applicant,  the 
amounts  contributed  by  his  children  to 
the  household  and  the  amount  contributed 
by  the  deceased  during  the  twelve  months 
before  his  death  to  the  support  of  the 
applicant.  To  this  request  the  applicant's 
solicitor  replied  that  it  would  be  a  breach  of 
confidence  were  he  to  fill  up  the  said  forms. 
The  respondents  then  pointed  out  that  where 
the  case  was  not  one  of  total  dependency  it 
was  desirable  that  some  information  should  be 
supplied  on  which  an  offer  could  be  based,  and 
said  that  liability  was  admitted  subject  to  proof 
of  relationship  and  dependency.  After  some 
further  correspondence  between  the  respondents 
and  the  applicant's  solicitor,  an  application  for 

4  s 


(  2755  ) 


DIGEST  OF  CASES. 


(  2756  ) 


WORKMEN'S  COMPELS ATIOH— continued. 
arbitration  was  served  on  behalf  of  the  applicant. 
The  information  asked  for  by  the  respondents 
was  never  given.  The  Court,  having  heard 
evidence  on  behalf  of  the  applicant,  awarded 
him  £30  compensation,  but  without  any  costs 
against  the  respondents.  Hunter  v.  Owners 
of  the  Ship  "  S.  H.  Barrow  " 

Co.Ct.,  50I.L.T.217 
49. Compensation — Basis  of  calcula- 
tion— Erroneous  principle — Appealprecluded  hy 
owner  in  nature  ofconsentorder.  1  On  the  hearing 
of  an  application  under  the  Workmen's  Com- 
pensation Act,  1897,  the  County  Court  Judge 
suggested  that  2s.  a  week  appeared  to  him  to 
be  a  fair  award.  This  suggestion  was  adopted 
by  the  parties,  but  the  order  was  not  made  as 
a  consent  order.  An  appeal  having  been  taken 
on  the  ground  that  the  calculation  of  2s.  a  week 
was  grounded  on  an  erroneous  principle : — Held, 
that  as  the  County  Court  Judge's  order  was  in 
the  nature  of  a  consent  order  the  appeal  would 
not  be  entertained.     Moffat  v.  Armstrong 

App.,4.1I.L.T.R.219 

50.  — ■ —  Compensation — Partial  recovery — 
Reduction  of  compensation.}  Where  a  work- 
man's eye  was  seriously  injured  and  had  to  be 
removed,  but  he  subsequently  recovered  suffi- 
ciently to  enable  him  to  work,  but  in  another 
capacity  and  at  lower  wages,  the  Court  allowed 
him  compensation  to  the  date  of  his  partial 
recovery  only,  but  gave  him  leave  to  apply 
subsequently  for  compensation,  such  compensa- 
tion to  depend  on  the  amount  of  wages  he  could 
earn.  The  French  theory  as  to  the  reduction  of 
wage-earning  capacity  by  loss  of  an  eye  con- 
sidered.    M^Gormick  v.  Midland  Mailway  Co. 

PitzGlbbon,  C.C.J.,  39  I.  L.  T.  R.  20 

51.  — — Compensation.]  Where  a  workman's 
thumb  was  injured  and  compensation  had  been 
awarded  to  him,  such  compensation  was  con 
tinned  after  his  partial  recovery,  in  view  of  the 
fact  that  he  would  have  to  undergo  a  further 
operation.    Johnston  v.  Oabbey 

FitzGibbon,  C.C.J.,  39  I.  L.  T.  R.  16 

52. Compensation — Schedule  I.  (1)  (5) — 

Average  weekly  earnings — Break  in  employ- 
ment— -Not  continuous.]  Where  a  workman  was 
absent  several  times  during  the  year,  amounting 
in  all  to  21  weeks,  and  received  no  wages  whilst 
so  absent : — Held,  that  there  was  a  break  in  his 
continuous  employment,  and  that  the  compen- 
sation should  be  calculated  on  the  earnings 
subsequent  to  the  last  period  of  absence. 
M'Sorley  v.  Moore  &  Sons,  Ltd. 

Co.  Ct.,  35  I.  L.  T.  R.  252 
53. Compensation — Average  weekly  earn- 
ings— Basis  of  calculation.}  Where  a  workman 
was  employed  as  a  carpenter's  assistant  from 
March  5,  1901,  to  Dec.  16, 1901,  and  was  then 
discharged  owing  to  the  frost  having  stopped 
building  operations,  and  was  re-employed 
by  the  same  employer  on  January  7,  1902,  and 
after  that  remained  continuously  in  his  employ- 
ment at  14s.  a  week  until  July  12, 1902,  when  he 
met  with  an  accident  occasioning  the  loss  of  an 
eye — Held  (affirming  the  County  Court  Judge), 
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that  the  proper  basis  of  a  calculation  for 
allowance  by  way  of  compensation  was  not  his 
average  weekly  earnings  for  the  twelve  months 
preceding  the  accident  (which  would  have 
amouutedto  lis.  8d.  a  week),  but  was  his  average 
weekly  earnings  from  January  7,  1902,  down  to 
the  date  of  the  accident,  amounting  to  14s.  a 
week : — Held  also,  that  there  was  evidence  to 
support  a  finding  that  the  wage-earning  power 
of  the  applicant  was  less  after  than  before  the 
accident.  Powell  v.  Byan   App.,  37  I.  L.  T.  R.  9 

54.  — —  Compensation — Loss  of  thumb  of 
right  hand— Previous  loss  of  fingers  of  left  hand — 
Total  ^capacity  for  work.}  Where  a  workman, 
who  had  previously  lost  all  the  fingers  of  his 
right  hand,  met  with  a  second  accident  in  the 
course  of  his  employment  whereby  he  lost  his 
left  thumb,  and  was  thus  deprived  of  the  use  of 
both  hand^,  and  applied  for  compensation  to 
be  assessed  on  the  basis  of  his  being  totally 
incapacitated  for  work : — Held,  that  although 
he  had  only  lost  a  thumb  by  the  accident  in 
respect  of  which  compensation  was  claimed,yet 
on  the  facts  of  the  case  he  was  thereby  totally 
inoapaoitatedfor  work,  andcompensation  should 
be  assessed  accordingly.  M'Evoy  v.  Pierce  & 
Co.  -  Co.  Ct.,  37  I.  L.  T.  R.  105 

55. Contract  of  service — Sub-contract— 

"  Workman" — Workmen's  Compensation  Act, 
190e{Q  Mdw.VII.,c.  5S)s.  13.}  A  person  who 
had  entered  into  a  contract  with  a  rural  district 
council  to  erect  labourers'  cottages,  arranged 
with  a,  man  who  was  a  slater  and  mason  to  do 
the  building  and  slating.  This  man  was  not 
precluded  from  working  for  other  people,  but 
he  was  bound  to  complete  the  work  within  six 
months,  the  period  specified  in  the  principal 
contract,  and  to  carry  it  out  to  the  satisfaction 
of  the  engineer  to  the  rural  council ;  and  he  was 
paid  at  a  certain  rate  per  day.  After  the  slater 
and  mason  had  finished  his  part  of  the  work  he 
came  back  in  obedience  to  a  request  by  the 
contractor  to  right  some  defects.  While  thus 
engaged  he  met  with  a  fatal  accident : — Held 
(affirming  the  County  Court  Judge),  that  the 
relation  which  existed  between  the  deceased  and 
the  contractor  was  not  the  relation  of  master  and 
servant ;  but  that  of  contractor  and  sub  con- 
tractor, and  that  therefore  the  deceased  was  not 
a  "  workman  "  within  the  meaning  of  section  13 
of  the  Workmen's  Compensation  Act,  1906. 
Byrne  v.  Baltinglass  JR.  D.  G.  and  Kelly 

App.,45I.L.T.R.  206 

56. "Contract   of   service" — Employer 

andworkman — Vesselsailedunderthe"  thirds  "or 
sharing  system — Owners  and  mute — 6  Edw.  VII., 
c.  58.]  A  vessel  was  sailed  under  the  "  thirds  " 
or  sharing  system.  All  expenses  of  tonnage  and 
pilotage  were  deducted  from  the  gross  freights, 
and  the  residue  one-third  went  to  the  owners 
and  two-thirds  to  the  skipper,  who  had  thereout 
to  pay  all  working  expenses.  The  skipper  made 
all  contracts  for  freight  and  engaged  the  crew  ; 
he  could  take  the  vessel  where  he  wished  without 
consulting  the  others.  There  was  also  evidence 
to  the  effect  that  if  the  freight  did  not  produce 
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enough  to  pay  the  wages  of  the  crew  they  were 
to  be  paid  by  the  owners.  The  vessel  was  lost, 
and  among  those  drowned  was  the  mate,  and  his 
dependants  claimed  compensation : — Held,  that 
there  was  sufBcient  evidence  to  support  the 
finding  that  there  was  a  contract  of  service 
between  the  owners  of  the  vessel  and  the  mate. 
Owners  of  the  "  Victoria,^'  Appellants  ;  Barlow, 
Respondent  App.,  45  I.  L.  T.  R.  260 

57. Contiact    of    service — Owner    and 

master  of  ship— Grew— Q  Edw.  VII.,  c  58,  s.  13.] 
The  owners  of  a  small  coasting  schooner,  by 
written  agreement,  gave  command  thereof  to 
K.  on  the  following  conditions : — K.  was  to 
work  the  vessel  on  the  best  paying  trade  for  the 
benefit  of  all  concerned,  receiving  for  his  services 
two-thirds  of  all  freights  carried,  out  of  which 
he  was  to  pay  all  crews'  wages,  victuals  of 
crew,  port-charges,  towages,  and  all  other 
expenses  connected  with  working  the  vessel ; 
the  remaining  one-third  K.  thereby  agreed  to 
remit  to  the  owners  as  "owners'  share."  If  K. 
had  cause  to  give  up  command,  and  so  advised 
the  owner,  and,  if  requested,  K.  was  to  bring  the 
vessel  to  A.  free  of  charge.  While  K.  was  work- 
ing the  vessel  under  this  agreement  one  of  the 
crew  whomhehadengaged  met  with  an  accident, 
for  which  he  claimed  compensation  against  the 
owners  under  the  Workmen's  Compensation  Act, 
1906: — Held,  that,  on  the  true  construction  of 
the  agreement,  K.  was  acting  merely  as  agent 
for  the  owners  in  hiring  the  crew,  and  that  the 
relation  of  master  and  servant,  within  the 
meaning  of  the  Act,  existed  between  the  appli- 
cant and  the  owners.  Kelly  v.  Owners  of  Ship 
"  Miss  Evans" 

App.,  [1913]  2  I.  R.  385  ;  47  I.  L.  T.  R.  155 
58.  • — —  Contract  of  service — Eelation  of 
master  and  servant — Employee  of  hoard  of 
guardians  appointed  subject  to  approval  of  Local 
Government  Board — "  Accident " — Workmanem- 
ployed  in  removing  sewage  contracting  typhoid 
fever — Workmen's  Compensation  Ad,  i906  (6 
Edw.  VII.,  c.  58),  s.  1  (1),  s.  13.]  A  workman 
employed  by  a  board  of  guardians,  who  have  the 
right  of  directing  him  in  his  work  and  of  dis- 
missing him  at  their  own  pleasure,  and  who  are 
liable  to  pay  his  wages,  is  a  servant  of  such  board 
within  the  Workmen's  Compensation  Act,  1906, 
although  the  appointment  of  such  workman  by 
the  board  of  guardians,  and  the  amount  of  his 
wages ,  require  the  approval  of  the  Local  Govern- 
ment Board.  Doran  v.  Guardians  of  Waterford 
Union  (37 1.  L.  T.  E.  158)  approved  of.  Murphy 
V.  Guardians  of  Enniscorthy  Union  ([1908] 
2  I.  R.  609)  and  In  re  National  Insurance  Act, 
1911,  Officers  of  Smith  Dublin  Union  ([1913] 
1  I.  R.  244)  distinguished.  A  workman  was  em- 
ployed as  a  machinery  attendant,  and  part  of 
his  duty  consisted  in  removing  sewage  out  of 
the  machinery.  After  having  been  engaged 
several  years  in  this  employment,  he  contracted 
typhoid  fever,  of  which  he  died.  Medical 
evidence  was  given  that  he  might  have  acquired 
the  disease  by  handling  the  sewage,  but  no 
evidence  was  given  that  the  removal  of  the  sew-  I 
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age  was  the  cause  of  the  disease  : — Held,  that 
the  evidence  did  not  establish  that  the  death 
resulted  from  an  accident  in  the  course  of  the 
employment,and  that  there  was  no  right  of  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906.  Einlay  v.  Guardians  of  Tullamore 
Union  App.,  [1914]  2 1.  R.  233;  48 1.  L.  T.  R.  110 

59. Contract  of  service — Control — Expert 

well-sinker — Workmen's  Compensation  Act,  19C6 
(6  Edw.   VII.,  c.  58),  s.  13.]    The  applicant, 
who  held  himself  out  to  the  public  as  an  expert 
well-sinker,  entered  into  an  agreement  with  the 
respondent  to  sink  a  well  for  him.  All  the  tackl  e 
was  supplied  by  the  applicant,  who  during  the 
course  of  the  operations  was  in  no  way  subj  ect  to 
the  control  of  the  respondent.     The  applicant 
was  paid  8s.  a  day  in  addition  to  his  board,  and 
he  employed  an  assistant  to  whom  he  paid  3s. 
a  day.     Having  met  an  accident  at  the  work, 
the     applicant    claimed    compensation.     The 
County  Court  Judge  found  that  there  was  no 
contract  of  service  between  the  applicant  and  th  e 
respondent : — Held,  that  as  a  matter  of  law  the 
Court  was  notbound,  on  theevidence,tofind thai 
the  applicant  was  a  servant  of  the  respondent. 
Hughes  v.  Quinn         App.,  [1917]  2  I.  R.  442  ; 
52  I.  L.  T.  R.  21 
60. "  Contract    of    service  "—"'Work- 
man "■ — Owner  of  horse  and  cart  engaged  carting 
stones — Worked  intermittently — No  obligation  to 
do      work  —  Workmen's      Compensation      Act, 
1906,  s.  13.]    The  owner  of  a  horse  and  cart 
from  time  to  time  removed  stones  for  a  county 
council  from  a  quarry  to  such  parts  of  the  public 
roads  as  were  indicated  to  him  by  a  road  steward. 
He  was  paid  at  the  rate  of  5s.  a  day  if  he  drew 
the  full  number  of  loads  prescribed ;    he  did 
not  work  continuously  for  the  county  council ; 
he  was  free  to  do,  and  in  fact  did,  carting  for 
others.    There  was  no  obligation  on  him  to 
come  to  the  quarry  and  draw  the  stones  or  to 
draw  any  special  number  of  loads  in  the  day : — 
Held,  that  the  owner  of  the  horse  and  cart  so 
engaged  was  not  a  "  workman "   within  the 
meaning    of    the    Workmen's    Compensation 
Act.     Byan  v.   County  Council  of    Tipperary 
{S.  S.)  App.,  46  I.  L.  T.  R.  69 

61. Contract     of      service — Workmen's 

Compensation  Act,  1906,  sections  8  and  13— 
Painter  employed  at  weekly  wages  by  poor  law 
guardians.']  The  relation  between  guardians 
of  the  poor  and  an  employee  is  not  that  of 
employer  and  workman  within  the  meaning  of 
the  Workmen's  Compensation  Act,  1906,  as 
no  "  contract  of  service  "  exists  between  them, 
and,  therefore,  such  a  workman  is  not  entitled 
to  claim  compensation  against  the  guardians. 
O'Connell,  Applicant  v.  Guardians  of  the  Poor  of 
Cork  Union,  Respondents         47  I.  L.  T.  R.  55 

62. "  Contract     of     service  "—Casual 

labourer — Owner  of  horse  and  cart  drawing  stones 
— Engaged  by  the  day — Local  Government — 
Workmen's  Compensation  Act,  1906,  s.  13.]  The 
applicant  was  employed  by  the  road  overseer 
of  the  county  council  to  draw  stones  from  a 
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quarry,  and  used  for  the  purpose  a  horse  and 
car  belonging  to  his  father.  His  wages  were  to 
be  at  the  rate  of  5s.  a  day.  There  was  some 
evidence  of  control  on  the  part  of  an  overseer 
or  ganger  of  the  county  council.  There  was 
evidence  that  he  was  to  get  work  a  day  now  and 
again  when  there  would  be  work  to  do,  and 
there  was  no  objection  to  his  working  for  some- 
one else  when  he  was  not  wanted  badly  by  the 
county  council: — Held,  that  the  applicant  was 
a  "  workman  "  within  the  meaning  of  section  13 
of  the  Workmen's  Compensation  Act,  1906,  and 
entitled  to  compensation  for  injury  by  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment. Ryan  v.  Tipperary  County  Council 
(46  I.  L.  T.  B.  69)  distinguished.  O'Donndl, 
Applicant ;  Clare  County  Council,  Respondents 
App.,4.7I.L.T.R.41 

63. "  Contractor  "  —  "  Workman  "  — 

Breaking  stones  for  county  council — Paid  by 
results— No  obligation  to  do  work — Workmen's 
Compensation  Act,  1906,  s.  13 — County  council 
scJieme  for  maintenance  of  roads.l  The  applicant 
for  compensation  was  employed  in  a  quarry  in 
breaking  stones  for  the  county  council  at  a  place 
indicated  to  him  by  a-  ganger.  He  was  paid 
Is.  per  ton  for  each  ton  of  stones  broken  by  him 
to  certain  dimensions  ;  he  could  commence  and 
discontinue  work  when  he  pleased ;  he  could 
get  assistance  in  doing  the  work ;  and  nobody 
pointed  out  the  quantity  of  stones  he  was  to 
break,  but  under  a  direct  labour  scheme  the 
county  council  was  empowered  to  employ  their 
own  workmen  to  do  the  work  of  stone 
breaking  : — Held  (Holmes,  L.  J.,  dissenting),  that 
there  was  no  evidence  to  support  the  finding 
of  the  County  Court  Judge  that  he  was  not  a 
"  workman  "  within  the  meaning  of  the  Act. 
The  case  reniitted  to  him  to  hear  and  determine. 
Ryan  v.  Tipperary  County  Council  {North  Riding) 
App.,  49  I.  L.  T.  R.  1 
[Andsee  Nos.  116, 117,  148, 149, 15S,  156,  infra} 

64. Course  of  the  employment.]  A  work- 
man whose  duty  was  to  wheel  bricks  from  a 
stack  went  to  assist  a  vanman  in  the  employ- 
ment of  a  sub-contractor  who  was  carting  bricks 
to  the  stack,  and  was  injured : — Held,  that  the 
injury  did  not  arise  out  of  and  in  the  course  of 
the  employment.  M'Peake  v.  M'LaugMin  and 
Harvey  Co.  Ct.,  35 1.  L.  T.  R.  252 

65.  Course  of  employment — Buyer  for  a 
drapery  house — Accident  in  London — Salary — 
Amount — Dinner  allowance — Expenses  of  going 
to  London.}  A  dinner  allowance  was  rightly 
included  in  estimating  the  salary  of  an  employee, 
but  not  expenses  of  going  to  London  entailed 
by  the  nature  of  his  employment,  and  the  total 
salary  not  amounting  to  £250  the  applicant  was 
a  workman  within  the  meaning  of  the  Act ;  but 
the  accident  not  arising  out  of  and  in  the  course 
of  the  employment  the  application  for  compensa- 
tion failed.  Riordan  t.  Robertson,  Ledlie, 
Ferguson  &  Co.      Rec,  of  Cork,  43  I.  L.  T.  158 

68. "  Course    of    employment  " — Day's 

labour    concluded — Leaving  employer's  premises 
by  short  cut.}       A  workman  employed  by  the 
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respondents  had  finished  his  day's  labour,  and 
when  leaving  the  premises,  apparently  by  a 
short  out,  received  injuries  from  the  effects  of 
which  he  died.  It  was  "  contrary  to  orders  "  to 
use  the  short  cut  in  question,  but,  nevertheless, 
it  was  used  by  a  number  of  the  employees  :■ — ■ 
Held,  that  a  man's  employment  did  not  cease 
until  he  left  his  employer's  premises ;  that  the 
deceased  when  using  the  short  cut  as  a  means  of 
exit  was  still  in  the  employment  of  the  respon- 
dents ;  and  that  the  injury  arose  "out  of  and  in 
the  course  of  his  employment."  M'Kee  v.Great 
Northern  Railway  Co.  App.,  42  I.  L.  T.  R.  132 
67.  — ^^-  Course  of  employment— Driver  of 
canal  boat — Forbidden  to  steer  or  otherwise  to 
manage  boat — Drowned  whilst  steering — Emer- 
gency— "  Accident  arising  out  of  and  in  the  course 
of  the  employment" — Workmen's  Compensation 
Act,  1906  (6  Edw.  VII.,  t.  58),  s.  1.]  A  man 
employed  by  the  owner  of  a  canal  boat  asdriver, 
who  was  forbidden  by  his  master  to  take  part 
in  the  steering  or  management  of  the  boat,  was 
drowned  whilst  engaged  in  steering.  A  boat- 
man, who  had  been  temporarily  in  charge  of  the 
horse  had  deserted  a  short  time  before  the 
accident,  and  the  other  boatman,  who  was  also 
the  master,  then  decided  to  drive,  ordering  the 
deceased  at  the  same  time  to  steer : — Held,  that 
no  emergency  had  arisen ;  that  the  deceased  had, 
in  taking  part  in  the  steering  of  the  boat, 
violated  the  orders  of  his  employer,  and  that, 
therefore,  the  accident  did  not  arise  out  of  and 
in  the  course  of  the  employment.  Whelan  v. 
Moore  App.,  43  I.  L.  T.  R.  205 

68. ■  Course  of  employment — Evidence  as 

to  cause  of  injury.}  A  workman,  on  returning 
from  his  work  one  evening,  showed  his  wife  a 
mark  or  scratch  behind  his  ear.  He  continued 
to  work  for  the  remainder  of  the  week,  continu- 
ally complaining  of  pain,  and  at  the  end  of  a 
fortnight  went  to  hospital, where  he  died  of  acute 
blood-poisoning.  Statements  made  by  the 
deceased  man,  in  the  absence  of  his  employer, 
to  his  wife  and  to  the  doctor  as  to  the  cause  of 
the  accident  were  admitted  in  evidence,  although 
objected  to.  Evidence  was  given  on  behalf 
of  the  employer  that  the  deceased  m,an  had  a 
pimple  behind  his  ear  and  that  if  he  scratched 
it  or  cut  it  and  dirt  got  in,  blood-poisoning 
would  be  caused.  The  County  Court  Judge 
was  not  satisfied  that  personal  injury  was  caused 
by  accident  arising  out  of  and  in  the  course  of 
his  employment,  and  dismissed  the  application. 
The  applicants  appealed  on  the  ground  that 
illegal  evidence  had  been  admitted: — Held, 
that  there  were  facts  in  evidence  to  support  the 
decision  of  the  County  Court  Judge,  and  the 
appeal  should  be  dismissed.  Fitzgerald  v. 
Murphy  App.,  45 1.  L.  T.  R.  200 

69.  — —  Course  of  employment^-^mdeTice- 
Hearsay — Statements  made  by  deceased  as  to 
injuries — Return  from  v)ork  bearing  physical 
marks  consistent  with  alleged  accident.}  A  work- 
man in  the  entployment  of  an  undertaker  and 
funeral  contractor  had  in  the  course  of  his 
ordinary  duty  to  lift  coffins  in  and  out  of  vans. 
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One  morning  he  went  out  to  his  work  without 
any  marks  of  physical  injury,  and  he  returned 
sufiering-  from  hurts  to  his  chest,  side  and  leg, 
the  marks  of  which  were  visible,  and  seen  by  his 
wife  and  medical  attendant.  They  were  caused 
by  abrasions  as  if  something  had  knocked 
against  him.  He  told  the  doctor  that  they  were 
the  result  of  an  accident,  and  the  doctor  stated 
to  the  employer  that  the  injured  man  said  that  he 
met  with  an  accident  by  the  moving  of  a  coffin, 
that  he  was  very  bad,  and  would  probably  die 
of  his  injuries.  The  employer's  reply  (according 
to  the  doctor's  evidence)  was  merely  that  he  was 
insured.  The  injured  man  died  of  pneumonia 
supervening  on  traumatic  pleurisy  caused  by 
these  hurts,  and  the  Recorder  of  Dublin  having 
so  found,  and  also  found  that  the  accident  arose 
out  of,  and  in  the  course  of,  the  employment : — 
Held,  by  the  Court  of  Appeal,  that  the  statements 
of  the  deceased  workman  were  properly  admitted 
in  evidence ;  and,  following  Mitchell  v.  Ola- 
morgan  Goal  Co.  (23  Times  L.  R.  588),  that  there 
was  sufficient  evidence  to  justify  the  findings 
of  the  Recorder.     Wright  v.  Kerrigan 

App.,  [1911]  2  I.  R.  301  ;  45  I.  L.  T.  R.  82 

70. "Course  of  employment"  —  Farm 

labourer.']  A  farm  labourer  was  given  by  his 
employer  a  pocket  knife  to  use  in  his  work. 
While  waiting  in  a  forge  for  his  employer's 
horse  to  be  shod  his  eye  was  struck  by  a  punch 
with  which  he  and  another  man  were  endeavour- 
ing to  repair  a  pocket  knife  which  he  had  got 
in  substitution  for  the  one  given  him  by  his 
employer: — Held,  that  there  was  evidence  to 
sustain  the  finding  that  the  accident  did  not 
arise  out  of  and  in  the  course  of  the  applicant's 
employment.    Deegan  v.  Boake 

App.,  4  N.  I.  J.  R.  54 
71. Course  of  employment — Fatal  per- 
sonal injury  by  accident  arising  out  of  and  in  the 
course  of  a  workman's  employment.']  Where  a 
workman  was  killed  in  an  employment  to  which 
the  Act  applies,  by  the  fall  of  chimneys  in  a 
storm,  and  the  arbitrator  found  that  the  fall  of 
the  chimneys  was  owing  to  defective  construc- 
tion : — Held,  on  the  facts,  that  death  was  caused 
by  accident  arising  out  of  and  in  the  course  of 
the  workman's  employment.  Hale  v.  Bernard 
Hughes,  Ltd.  Co.  Ct.,  37 1.  L.  T.  R.  147 

72. Course  of  employment— J!^or&s<ri/— 

Felling  timber— 63  db  64  Vict.,  c.  22,  s.  1  (3).]  A 
workman  engaged  in  felling  trees,  purchased  as 
standing  timber  by  his  employer,  is  engaged  in 
"  forestry  "  within  the  meaning  of  section  1  (3) 
of  the  Workmen's  Compensation  Act  of  1900, 
even  though  his  employer  has  no  interest 
in  the  land  on  which  the  timber  is  grown. 
Meally  v.  M'  Gowan  (Weekly  Notes,  1903,  p.  165) 
not  followed.     Wall  v.  Potter 

App.,  38 1.  li.  T.  R.  249  ;  5  N.  I.  J.  R.  14 
73.  —  Course  of  employment— Gardener— 
Nail  piercing  boot — Subsequent  death  from 
tetanus.]  A  workman  employed  as  an  under- 
gardener  was  injured  on  March  23,  1907,  while 
digging  in  garden,  by  a  nail  piercing  his  boot. 
The  wound  subsequently  became  painful,  but 
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the  man  continued  his  work  until  April  23, 1907, 
when,  upon  examination  by  a  doctor,  he  was 
found  to  be  suffering  from  tetanus,  and  sent  to 
hospital,  where  he  died  on  the  following  day. 
There  was  no  evidence  as  to  the  exact  period  of 
time  when  he  contracted  tetanus,  but  evidence 
was  given  that  persona  working  in  gardens  are 
peculiarly  liable  to  contract  the  disease  of  tetanus 
if  there  is  any  wound  or  cut.  The  Recorder  of 
DubUn,  having  found  as  a  fact  that  the  deceased 
was  injured  in  the  course  of  his  employment 
on  March  23,  and  contracted  the  disease  of 
tetanus  in  the  course  of  his  subsequent  daily 
work,  awarded  compensation  to  his  ■?(ddow 
accordingly : — Held,  that  there  was  evidence 
in  support  of  the  finding,  and  that  the  widow 
was  entitled  to  compensation.  Walker  v. 
Mullins  App.,  42  I.  L.  T.  R.  168 

74. Course  of  employment— Girl  drying 

her  hair  at  fire — Also  in  charge  of  cradle — Clothes 
catch  fire — Accident  arising  out  of  and  in  the 
course  of  employment — Workmen's  Compensation 
Act,  1906,  s.  1.]  A  domestic  servant  who  was 
outside  the  door  of  her  employer's  house  drying 
her  hair,  returned,  in  response  to  an  order,  to 
the  house  to  take  charge  of  a  baby  in  a  cradle 
within  a  couple  of  feet  of  the  fire.  She  con- 
tinued whilst  so  engaged  the  operation  of  drying 
her  hair ;  her  sleeve  was  loose  and  caught  fire, 
and  from  the  injuries  received  she  died.  No 
one  witnessed  the  occurrence,  but,  according 
to  a  statement  made  by  the  girl  herself  after 
the  happening  of  the  accident,  her  clothes  caught 
fire  whilst  she  was  drying  her  hair : — Held,  that 
the  accident  did  not  arise  out  of  and  as  an 
incident  of  the  employment.  Clifford  v.  Joy 
App.,  43  I.  L.  T.  R.  192 

75. Course  of  employmeni— Injury  by 

a  passing  cart  in  street.]  A  workman  went,  by 
orders,  for  his  wages  to  a  depot  fixed  by  his 
employers  at  a  distance  from  his  place  of  work. 
On  his  return  to  his  work  he  was,  after  stepping 
from  a  tram,  struck  by  a  passing  cart  in  a  public 
street,  andinjured : — Held,  that  his  injuries  were 
caused  by  accident  arising  out  of  and  in  the 
course  of  his  employment.  Nelson  v.  Corpora- 
tion of  Belfast  App.,  421.  L.T.  223 

76. Course  of  employment — Misconduct.] 

Where  a  labourer,  who  had  been  employed  in  a 
factory  by  A.  &  Co.,  was  continued  in  his 
employment  by  B.  &  Co.,  who  had  purchased 
the  factory,  but  before  the  work  of  the  factory 
had  re-commenced,  and  while  cleaning  and  re- 
fitting operations  were  in  progress,  the  labourer 
was  told  by  B.  6e  Co.  to  lend  a  helping  hand 
to  C.  &  Co.,  who  were  repairing  the  shafting, 
and  after  C.  &  Co.'s  men  had  left  off  work  in 
the  evening  was  employed  in  cleaning  up :  on 
the  day  of  the  accident  the  workman  was 
employed  at  scraping,  and,  desiring  a  handle  for 
his  scraper,  he  went  to  a  circular  saw  in  order 
to  make  one.  His  fingers  were  caught  and  he 
suffered  permanent  injuries.  The  Recorder  of 
Belfast  dismissed  the  application  on  the  ground 
that  the  injury  to  the  applicant  did  not  arise 
out  of  and  in  the  course  of  his  employment. 
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and  that  the  accident  was  caused  by  the  serious 
and  wilful  misconduct  of  the  applicant : — Held, 
that  there  was  evidence  to  support  the  findings 
of  the  learned  Recorder,  and  the  appeal  should 
be  dismissed.    Mulholland  v.  Hazelton  &  Co. 

App.,  36  I.  L.  T.  R.  217  ;   3  N.  I.  J.  R.  177 

77. Course  of   employment — Notice  of 

accident— Employment  of  worJemen-l  Compensa- 
tion refused  on  the  ground  that  the  applicant 
was  not  in  the  employment  of  the  respondent 
at  the  time  of  the  accident.  M'Glelland  v. 
Hamilton  Todd  Co.  Ct.,  43  I.  L.  T.  75 

78. Course  of  employment  —  Risk  not 

incidental  to  employment.']  Where  one  of  two 
flagmen  whose  duty  it  was  alternately  to  walk 
in  front  of  a  traction  engine  and,  when  not  in 
front,  to  ride  in  a  van  at  the  rear,  got  up  on  the 
crossbar  or  draw-bar  on  which  he  had  been 
warned  not  to  go,  but  on  which  he  and  others 
had  sometimes  ridden  to  the  knowledge  of  the 
employer,  and  having  slipped,  had  his  foot 
crushed  by  the  traction  engine : — Held,  that  the 
accident  did  not  arise  "  out  of  the  employment," 
and  the  applicant  was  not  entitled  to  compensa- 
tion under  the  Workmen's  Compensation  Art, 
1906.  Brice  v.  Lloyd  ([1909]  2  K.  B.  804) 
followed.     M'Keown  v.  M'Murray 

App.,  45  I.  L.  T.  R.  190 

79. ■  Course  ol   employment — Seaman — 

Lawfully  ahsentfromvessel — Betum — Jumpsfrom 
pier  to  vessel — -Workmen's  Compensation  Act, 
1906  (6  Edw.  VII.,  c.  58),  s.  1  (1).]  A  seaman 
when  off  duty  left  his  vessel  on  hi?  own  business. 
The  vessel  was  then  alongside  the  quay,  but  on 
his  return  two  hours  afterwards  it  was  some 
five  or  six  feet  from  the  pier,  the  top  of  the  rail 
being  about  three  feet  lower  than  the  quay. 
The  vessel  had  no  gangway,  but  a  ladder  was 
used  for  getting  on  board.  On  his  arrival  at  the  ■ 
pier  the  seaman,  seeing  no  ladder,  hailed,  and 
having  got  no  answer  he  jumped  from  the  pier 
to  the  vessel,  with  the  result  that  his  leg  struck 
against  the  rail  and  was  permanently  injured: — 
Held  (reversing  the  County  Court  Judge),  that 
the  accident  arose  out  of  and  in  the  course  of 
the  employment.    Kearon  v.  Kearon 

App.,  45 1.  L.  T.  R.  98 

80. Course  of  employment — Seaman  re- 
turning on  hoard  ship — Fall  into  water  from 
gangway — 6  Edw.  VII.,  c.  58.]  A  sailor  return- 
ing on  board  his  ship  after  a  trip  on  shore  un- 
connected with  his  employment  fell  into  the 
water  from  steps  leading  from  the  gangway  of 
which  they  formed  part  to  the  deck: — Held, 
this  was  not  an  accident  arising  out  of  and  in  th  e 
course  of  the  employment.  Hyndman  v.  Craig 
&  Go.  App.,  45 1.  L.  T.  R.  11 

81. Course  of  employment — Tortious  act 

of  a  stranger  causing  injury — Workmen's  Com- 
pensation Act,  1897  (60  &  61  Vict,  c.  37),  s.  1.] 
A.  was  in  the  employment  of  B.,  a  contractor, 
as  foreman  of  sewage  works.  Certain  pipes 
which  had  been  laid  in  the  street  in  the  course 
of  the  work  were  wantonly  broken.  B.  directed 
A.  to  protect  the  pipes,  and  whilst  A.  was  so 
engaged  further  damage  was  done,    for  which 
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A.,  under  B.'s  direction,  demanded  payment 
from  the  wrong-doers.  This  led  to  an  alterca- 
tion, in  the  course  of  which  B.  was  struck  and 
fell,  and  A. ,  on  going  to  his  rescue,  was  stabbed, 
and  died: — Held,  that  the  death  of  A.  was 
not  caused  by  an  accident  arising  out  of  and 
in  the  course  of  his  employment  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897,  section  1.     Collins  v.  Collins 

App.,  [1907]  2  I.  R.  104  ;  41  I.  L.  T.  R.  3 

82. Couise  ol  employment — Tortious  act 

of  stranger — Workmen's  Compensation  Act,  1906, 
s.  1(1).]  Where  the  applicant  was  employed  as 
cook  at  a  hptel  in  which  the  kitchen  and  the  bar 
were  on  the  same  level,  and  a  customer  came  out 
of  the  bar  into  the  kitchen,  where  he  had  no 
business  to  be,  and  made  a  rush  at  the  cook, 
who,  in  trying  to  avoid  him,  put  her  arm  through 
a  glass  door  and  was  seriously  injured: — Held, 
that  this  was  not  an  accident  arising  "  out  of  " 
the  employment.    Murphy  v.  Berwick 

App.,431.  L.T.  R.  126 

83. Dependant — Death   of  workman   as 

result  of  accident — Death  of  sole  dependant  before 
claim  for  compensation — Actio  personalis  moritur 
cum  persona.]  The  sole  total  dependant  of  a 
workman,  who  was  killed  by  an  accident  arising 
out  of  his  employment,  died  before  she  had  filed 
or  served  a  claim  for  compensation  under  the 
Workmen's  Compensation  Act,  1897.  Had  she 
lived,  and  taken  the  necessary  steps  to  recover 
it,  she  would  have  been  entitled  to  £150  com- 
pensation. The  personal  representatives  of  the 
deceased  workman  subsequently  took  proceed- 
ings in  the  County  Court  to  recover  compensa- 
tion, to  be  applied  for  the  benefit  of  the  depen- 
dant, and  in  "payment  of  her  debts  : — Held,  that 
neither  her  personal  representative  nor  the 
personalrepresentative  of  the  deceased  workman 
was  entitled  to  recover  the  amount.  In  re 
0' Donovan  and  Cameron,  Swan  &  Co. 

App.,  [1901]  2  I.  R.  633  ;  34 1.  L.  T.  R.  169  ; 
1  N.  I.  J.  R.  12 

84.  Dependant — Part   dependants — Sch. 

I.,  cl.  1  (2) — Claims  in  respect  of  deaths — 
Dependxints  in  part  dependent  upon  the  earnings 
of  deceased  workers — Degree  of  dependency^ 
Compensation.]  The  existence  and  extent  of 
partial  dependency  are  questions  of  fact  for  the 
arbitrator.  What  the  family  to  which  the 
deceased  belonged  was  in  fact  gaining  from  the 
weekly  wages  of  the  deceased,  and  what  the 
family  was  in  fact  spending  for  the  purpose  of 
the  maintenance  of  the  deceased,  are  to  be 
regarded.  Kerr  and  others  v.  Smithfield  Flax 
Spinning  Co.,  Ltd.     Co.  Ct.,  36  I.  L.  T.  R.  124 

85. Dependant  In  part  on  workman's 

earnings — Mode  of  assessing  compensation.]  A. 
died  as  the  result  of  an  accident  arising  out  of 
and  in  the  course  of  his  employment  with  the 
respondents,  with  whom  he  had  worked  for  a 
period  of  six  weeks,  earning  £1  5s.  a  week,  with 
the  prospect  of  a  bonus.  For  a  period  of  three 
years  prior  to  his  entering  the  respondents' 
employment  A.  had  been  employed  elsewhere 
at  10s.  a  week,  during  which  period  he  resided 
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with  his  father,  the  applicant,  to  whom  he  paid 
his  wages,  and  who  supported  A.  out  of  such 
wages  at  a  cost  of  7s.  a  week.     During  his  em- 
ployment with  the  respondents  A.  resided  alone, 
and  supported  himself  at  a  cost  of  12s.  a  week, 
but  at  the  end  of  three  weeks  he  paid  the 
applicant  the  sum  of  £1 10s. ,  and  the  latter,  after 
A.'s  death,  received  from  the  respondents  the 
sum  of  £2  10s.,  the  balance  of  A.'s  wages  then 
•due.      On  the  hearing  of  an  application  for 
arbitration  under  the  Workmen's  Compensation 
Aot,  1906,  the  County  Court  Judge  awarded 
the  applicant  compensation  as  a  partii^l  depen- 
dant, calculated  at  3s.  a  week  for  150  weeks  in 
respect  of  A.'s  former  employment,  deducting 
from  A.'s  wages  of  10s.,  3s.  for  cost  of  his 
maintenance  and  10s.  a  week  in  respect  of  his 
employment  with  the  respondents  : — Held,  by 
the  Court  of  Appeal  (The  Lord  Chancellor  find 
Holmes,  L.J.,  Cherry,  L.J.,  dissenting),  that 
the  County  Court  Judge,  in  estimating  com- 
pensation to  the  dependant,  "reasonable  and 
proportionate  to  the  injury,"  was  entitled  to  take 
into  consideration  the  amount  of  A.'s  former 
earnings,  and  the  proportion  thereof  expended 
on  his  maintenance,  and  that,  as  it  was  not 
shown  that  he  had  misdirected  himself,  the 
award  should  be  allowed  to  stand.    Osmond  v. 
GampbellaTid  Harrison,  Ltd.  ([1905]  2  K.  B.  852), 
considered.     O'Neill,  Applicant;    Bansha  Go- 
operative,  tbc.  Society,  Respondents 

App.,  [1910]  2  I.  R.  324 ;   44  I.  L.  T.  R.  52 

86.  Dependant  — Part     dependants  — 

Worlcmen's  Compensation  4ci,  1906  ( 6  Mdw.  VII., 
c.  58,  Sched.  I.  (1)  (o)  (i),  2  (b)  {c)~" Earnings 
in  the  employment  of  the  same  employer  during 
the  three  years  next  preceding  the  injury" — 
"  Concurrent  contract  of  service" — Computation — 
Workman  employed  continuously  iy  same  em- 
ployers for  three  years  next  preceding  the  injury- — ■ 
Dependants  inpart  on  earnings  of  deceased—Mode 
of  assessing  compensation — Sched.  I.  {i)  (a)  {ii).J 
In  assessing,  the  compensation  to  which  the 
partial  dependants  of  a  workman  killed  by 
accident  are  entitled  when  such  workman  had 
worked  continuously  for  three  years  before 
death  for  the  same  employers,  no  account  can 
be  taken  of  the  wages  earned  by  him  under 
concurrent  contracts  of  service  with  other 
employers-  In  a  case  of  partial  dependency, 
where  the  deoeasedhadcontributedto  a  common 
family  fund,  in  order  to  ascertain  such  sum  as 
was  reasonable  and  proportionate  to  the  injury 
to  the  dependants  from  the  death  of  the  work- 
man, a  sum  for  his  cost  of  maintenance  ought 
to  be  deducted  if  in  fact  the  deceased  was 
maintained  out  of  such  contribution.  lAllie 
and  others  v.  Workman,  Clark  &  Co.,  Ltd. 

Ree.,  Belfast,  45  I.  L.  T.  85 

87. Dependency  on  workman's  earnings 

at  time  of  death — Widow — Workmen's  Com- 
pensation Act,  1906  (6  Edw.  VII.,  c.  58),  s.  13.] 
On  thehearing  of  a  claim  for  compensation  under 
the  Workmen's  Compensation  Act,  1906,  by  the 
personal  representative  of  a  deceased  workman 
who  died  as  the  result  of  an  accident  arising  out 
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of  and  in  the  course  of  his,  employment  in 
respondent's   service,   it    appeared   that    the 
deceased  had  maintained  his  wife  until  her, 
removal  as  a  dangerous  lunatic  to  a  lunatic 
asylum,  where  she  was  detained  under  confine- 
ment and  where  she  was  being  maintained  by 
the   asylum  authorities   at   the  date .  of    her 
husband's    death -.—Held,    by    the    Court    of 
Appeal,  affirming  the  decision  of  the  County 
Court  Judge,  that  these  circumstances   were 
insufficient  to  rebat  the  presumption  of  de- 
pendency, and  that  there  was  a  total  dependency 
of  the  wife  on  her  husband's,  earnings.     Kelly, 
Applicant:    Hopkins,  Eespondent 

App.,  [1908]  2 1.  R.  84 
88.  —  Dependency  on  workman's  earnings 
at  time  of  death — Widow  of  deceased  workman- 
Workman  out  of  employment.]  The  applicant, 
the  widow  of  a  deceased  workman,  was  married 
on  the  15th  July,  1904,  at  Glasgow,  both  she 
and  her  husband  being  Scotch  by  domicil. 
She  lived  with  her  husband  in  Glasgow,  and  was 
supported  by  him  till  the  end  of  October,  1904, 
when,  being  out  of  work,  he  went  over  to  Dublin 
to  seek  employment.  He  obtained  employment 
from  the  respondent  on  the  9th  January,  1905, 
and,  on  the  17th  January,  1905,  he  was  acci- 
dentally kiUed  by  a  fall  from  a  window  of  a 
house  in  Dublin.  From  (;he  time  t]}e  husband 
left  Glasgow  until  his  death  he  did  not  contribute 
anything  to  the  support  of  his  wife,  who  went 
to  reside  with  her  father  in  Glasgow,  and  was 
supported  by  him.  A  posthumous  child  was 
born  on  the  15th  April,  1905.  Upon  a  claim 
for  compensation  brought  on  behalf  of  the 
widow  and  the  infant  child,  the  Recorder  of 
Dublin  held  that  the  applicants  were  in  part 
dependent  on  the  earnings  of  the  workman  at 
the  time  of  his  death,  and  awarded  compensa- 
tion accordingly : — Held,  by  the  majority  of  the 
Court  of  Appeal  (Walker,  C,  and  Holmes,  L.J.  ; 
PitzGibbon,  L.J.,  dissentiente),  that  the  appli- 
cants were  wholly  dependent  upon  the  earnings 
of  the  workman  at  the  time  of  his  death,  within 
the  meaning  of  section  7  (2)  (a)  of  the  Workmen's 
Compensation  Aot,  1897.  Per  FitzGibbon,  L.  J., 
that  the  Recorder's  findings  were  that  the 
applicants  were  not  wholly  dependent  upon  the 
earnings  of  the  workman  at  the  time  of  his 
death,  and  that  they  were  in  part  so  dependent ; 
and  that  such  findings  could  not  be  disturbed. 
Queen  v.  Clarke 

App.,  [1906]  2 1.  R.  135  ;  40  I.  L.  T.  R.  19 

89. Dependant-T-jSc^.  I., clause  1  (2) — 

Total  or  partial  dependence- — Amount  of  com- 
pensation.] Under  the  Workmen's  Compensa- 
tion Act,  1897,  the  existence  of  a  legal  right  to 
support  is  evidence  of  dependency.  In  fixing 
the  amount  of  compensation  the  arbitrator  may 
award  to  partial  dependants  a  sum  equal  to  the 
average  earnings  of  a  deceased  workman  during 
the  three  years  preceding  the  injury,  if  he  con- 
siders the  sum  reasonable  and  proportionate  to 
the  injury  to  such  dependants.  Smyth  v. 
Workman,  ClarJc  &  Co.,  Ltd. 

Co.  Ct.,  37  I.  L.  T.  R.  84 
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90.  — —  ' '  Employed  otherwise  than  for  the 
purposes  of  the  employer's  trade  or  business  "— 

House  exclusively  used  andoccupiedforhusiness — 
Repairs  to  roof.]  A  labourer  was  employed  to 
assist  in  repairing  the  roof  of  a  house  in  which 
drapery,  grocery,  and  hardware  business  was 
carried  on  by  the  employers.  The  employment 
was  casual.  The  assistants  in  the  business 
occupied  the  dwelling  part  of  the  house  over  the 
shop.  It  was  the  duty  of  the  manageress  to 
have  the  premises  in  proper  condition  for  carry- 
ing on  the  business.  While  engaged  in  repairs 
to  the  roof  the  labourer  met  with  the  accident 
which  caused  his  death : — Held,  that  at  the  time 
of  his  death  he  was  employed  for  the  purpose  of 
the  employers' business,  andthathis  dependants 
were  entitled  to  compensation  under  the  Work- 
men's Compensation  Act,  1906.  E.  J.  &  A. 
Johnston,  Applicants;  Monasterevan  General 
Store  Co.,  Respondents 

App.,  [1909]  2 1.  R.  108  ;  42 1.  L.  T.  R.  268 

91. "  Engineering  work"  —  Breaking 

stones  for  steam-rolling — Steam-roller.']  Applicant 
on  1st  June  was  injured  while  engaged  in  stone- 
breaking  in  a  roadside  depot.  The  part  of  the 
road  where  the  depot  was  situated  was  steam- 
rolled  in  the  following  August.  On  26th  March 
the  respondents  had  voted  a  sum  of  money  for 
steam-rolling  in  the  district,  but  at  the  time  of 
the  accident  no  selection  of  the  roads  to  be 
steam.rolled  had  been  made : — Held,  that  the 
applicant  was  not  employed  on,  in,  or  about 
an  engineering  work  within  the  meaning  of  the 
Workmen's  Compensation  Act.  Byrne  v.  Dublin 
County  Council  App.,  4  N.  I.  J.  R.  235 

92. "Engineering  work"— /ScMo-.l  Where 

a  workman  was  injured  while  engaged  in 
la3^ng,  in  trenches  eighteen  inches  deep,  pipes 
for  conveying  water  for  domestic  use,  a  distance 
of  three  hundred  yards : — Held  (reversing 
County  Court  Judge  Waters),  that  the  work  was 
not  that  of  making  a  sewer,  and  that  conse- 
quently it  was  not  an  "  engineering  work " 
within  the  meaning  of  s.  7  of  the  Workmen's 
Compensation  Act,  1897.     Walsh  v.  Lennon 

App.,  2  N.  I.  J.  R.  245 

93. Estoppel — "  Compassionate  allow- 
ance."] ■  Where  £20  was  paid  as  a  compassionate 
allowance  by  a  person  other  than  the  employer 
and  a  receipt  given  "in  fuU  settlement  of  all 
claim  "  : — Held,  not  to  operate  as  an  estoppel 
against  the  widow  of  the  deceased.  Beausang 
V.  Great  Southern  and  Western  By.  Co. 

Co.  Ct.,  2  N.  I.  J.  R.  168 

94. Evidence— Medica!  certificate— Pa?/- 

ments  during  incapacity — Excess  in  payments 
not  tohe  taken  into  account  in  award  for  subsequent 
period — Workmen's  Compensation  Act,  1906  (6 
Edw.  VII.,  c.  58),  Sched.  I.,  cl.  3.]  On  the 
hearing  of  an  application  for  compensation  it 
appeared  that  the  applicant  had  been  examined 
by  a  doctor  on  behalf  of  the  respondents.  The 
doctor  was  not  called  as  a  witness,  but  a  cer- 
tificate given  by  him  was  put  in  and  received  as 
evidence  and  acted  on  by  the  County  Court 
Judge : — Held,  that  the  certificate  was  wrongly 
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admitted  as  evidence,  and  the  hearing  was  un 
satiafaotory.  In  assessing  the  amount  of  com 
pensation  it  appeared  that  the  County  Court 
Judge  set  off  the  amount  of  over-payments 
received  by  the  applicant  prior  to  the  commence  - 
ment  of  the  proceedings: — ZfeM,  following  Doyle 
V.  CorkSteamPacJcetCo.  ([1912]  r.C.O.,203),that 
the  County  Court  Judge  should  not  take  these 
payments  into  account  in  making  his  award,  and 
the  case  should  be  remitted  to  assess  compensa- 
tion on  the  proper  basi^ .  Workmen's  Compensa- 
tion Act;  Flynn,  Applicant ;  Burgess  and  others. 
Respondents  App.,  48  I.  h.  T.  R.  132 

95.  -^—  Evidence — "  Accident  arising  out 
ol  and  in  the  course  of  the  employment"— i^o 
direct  evidence — Statements  by  deceasedas  to  cause 
of  injury — Inadmissibility  of.}  A  strong  and 
healthy  man,  aged  twenty-eight,  employed  as  a 
tinsmith,  went  to  his  work  on  July  I,  apparently 
well.  On  his  return  he  complained  to  his  wife 
of  pain  in  the  head,  and  pointed  to  the  left  side 
of  his  head,  which  she  examined,  but  found  no 
visible  marks  of  an  injury.  He  made  a  state 
ment  to  her  as  to  an  injury  he  had  received 
and  the  cause  of  it.  On  July  17  cross-paralysis 
set  in,  and  on  -July  20  he  died  of  compression  of 
the  brain  following  on  concussion.  There  was 
no  direct  evidence  showing  that  an  accident  had 
occurred  in  the  course  of  his  employment,  and 
there  was  no  visible  mark  of  any  injury.  In 
addition  to  the  statement  to  his  wife,  he  made  a 
statement  to  the  doctor  who  attended  him  as  to 
the  nature  of  the  injury  and  its  immediate  cause. 
These  statements,  made  in  the  absence  of  his 
employers,  were  ruled  out  as  not  admissible  in 
evidence,  and  the  Recorder,  in  the  absence  of 
evidence  showing  that  deceased  died  from  the 
effects  of  an  injury,  dismissed  a  claim  for  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906  : — Held,  that  the  Recorder  was  right 
in  excluding  the  statements  made  by  the  de- 
ceased as  to  the  cause  of  the  alleged  injury,  and 
in  dismissing  the  claim.  Wright  v.  Kerrigan, 
45  I.  L.  T.  R.  82,  considered  and  distinguished. 
Gilbey  v.  Great  Western  Railway  Co.,  3  B.  W. 
C.  C.  135,  followed.  Donaghy  and  another  v. 
Ulster  Spinning  Co.,  Ltd.     App., 46 1.  L.  T.  R.  33 

96. Factory  —  Dock  —  Employment    of 

labourer  in  u  dock — Factory — Occupier.]  A 
labourer  (not  a  seaman)  was  employed  to  bring 
the  employers'  barges,  which  were  kept  in  the 
employers'  dock  at  night,  from  their  places  in  the 
dock,  when  the  dock  gates  were  opened,  alongside 
vessels  in  an  adjoining  river,  for  the  purpose  of 
taking  cargo  into  the  barges  and  bringing  it  back 
to  the  quay  of  the  dock  to  be  there  unloaded.  In 
the  course  of  this  employment  the  labourer  fell 
into  the  dock  and  was  drowned: — Held,  that 
the  dock  was  a  "factory,"  and  that  the  em- 
ployers were  the  "occupiers"  of  it  within  the 
meaning  of  the  Workmen"s  Compensation  Act, 
1897,  and  that  the  widow  of  the  deceased  was 
entitled  to  compensation  under  that  Act,  payable 
by  the  employ ers .  H anion  v.  North  City  Milling 
Company  App.,  [1903]  2  I.  R.  163  ; 

36  I.  L.  T.  R.  41  ;   2  N.  I.  J.  R.  74 
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97. Factory — Dock,   wharf,   or   quay — 

"  Uvdertahers"—m  <fc  6i  Vict.,  c.  37,  s.  7  (2)— 
Factory  and  Workshop  Act,  1895  (58  &  59  VicU, 
c.  37),  a.  23  (1)— 1  Edw.  VII.,  c.  22,  e.  104.] 
W.  <fc  Co.,  a  firm  of  carriers  in  Dublin,  were 
employed  by  the  Post  Office  to  carry  parcels  for 
them  during  the  Christmas  season.  In  conse- 
quence of  the  heavy  traffic  in  parcels  the  Post 
Office  had  taken  temporarily  from  the  dock 
authorities  a  trannsit  shed  in  the  Custom  House 
Docks,  Dublin,  for  the  storage  of  parcels.  The 
respondents  brought  the  parcels  from  different 
parts  of  the  city,  including  the  quays,  to  the 
transit  shed,  from  which  they  were  forwarded  to 
their  destination.  The  approach  to  the  transit 
shed  was  within  the  ambit  of  the  docks,  but 
the  Post  Office  had  not  the  exclusive  occupation 
of  the  roadway.  F.,  a  carter  of  W.  &  Co., 
was  at  the  transit  shed,  when  he  was  accidentally 
crushed  between  his  cart  and  the  wall  of  the 
shed  and  killed.  On  an  application  by  the  widow 
of  F.  for  compensation  under  the  Workmen's 
Compensation  Act,  1897: — EM  (affirming  the 
decision  of  the  Recorder  of  Dublin),  that  the 
site  of  the  accident  was  a  factory  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897,  and  the  Factory  and  Workshop  Act, 
1895,  and  that  If.  &  Co.  were  undertakers. 
Fogartyv.  Wallis  &  Co.  App.,  [1903]  2 1.  R.522; 
37  I.  L.  T.  R.  209  ;  3  N,  I.  J.  R.  254 

98.  Factory — Death causedty accident — • 

Ship  being  repaired  in  floating  doclc.]  A  ship 
which  is  being  repaired  in  a  floating  dock  is 
not  a  "factory"  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897,  s.  7  (2). 
The  words  "  mechanical  power  "  in  the  Factory 
and  Workshops  Act,  1878,  o.  93  (3),  mean 
motive  power,  such  assteam,water,electricity,or 
the  like.  Broion  v.  Herriot.  App.,  33  I.L.T.R.  123 

99. . Factory — Section! — Employment  on, 

•■in,  or  about  a  factory — Factory  includes  any  dock, 
whq/rf,  quay — Notice — Section  1  (2)  (c) — ^^  Serious 
OfTid  wilful  misconduct."]  A  seaman  employed 
under  the  orders  of  the  mate  in  raising  a  ship's 
boat  by  means  of  a  crane  on  the  quay,  such 
duty  being  usually  done  by  seamen,  injured 
his  hand  by  turning  the  wheel  of  the  crane 
with  his  hand  (a  usual  practice  with  seamen) 
instead  of  by  the  handle  : — Held,  not  to  be  guilty 
of  serious  or  wilful  misconduct,  but  as  he  was 
a  seaman,  to  be  outside  the  Act.  O'Hanlon  v. 
Dundalk  and  Newry  Steam  Packet  Company 

Co.  Ct.,  Clr.  Cas.,  33 1.  L.  T.  R.  36 

100.  Factory — Machinery  used  in  un- 
loading a  steamer — Steam  winch  on  board  the 
steamer — Workmen's  Compensation  Act,  1897 
(60  cfc  61  Vict.,  c.  37),  s.  1— Factory  Act,  1895 
(58  &  59  Vict.,  c.  37),  s.  23.]  A  dock  labourer 
was  engaged  by  a  steamship  company  to  assist 
the  working  of  a  steam  winch  on  board  the 
steamer,  which  raised  goods  from  the  hold  of 
the  steamer  to  the  deck,  whence  they  were 
carried  either  on  trucks  or  by  manual  labour 
to  the  wharf : — Held,  that  the  steam  winch  was 
not  machinery  within  section  23  of  the  Factory 
Act,  1895,  and  that,  therefore,  the  applicant. 
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who  had  been  injured  while  so  employed,  did 
not  come  within  section  7  of  the  Workmen's 
Compensation  Act,  1897.    Blair  v.  The  Dundalk 
and  Newry  Steampdcket  Co. 

Co.  Ct.,  App.,  33  I.L.T.R.  132 

101. Factory — Independent  contractor — 

"Manufacturing  process"— Factory  Act,  1901, 
s.  149.]  Where  the  County  Court  Judge,  upon 
an  application  for  compensation  by  the  depen- 
dants of  a,  deceased  workman,  under  the 
Workmen's  Compensation  Act,  1897,  found  as 
a  fact  that  the  deceased  died  from  a  personal 
injury  by  an  accident  arising  out  of  and  in 
the  course  of  his  employment  by  the  defendant 
as  a  workman  in  the  defendant  s  factory,  said 
factory  consisting  of  a  hay-barn  and  engine- 
house,  wherein  manual  labour  at  the  time  of 
such  accident  was  exercised  by  way  of  trade 
or  for  the  purposes  of  gain  in  or  incidental  to 
the  adapting  for  sale  of  an  article,  to  wit,  hay, 
by  pressing  and  binding  the  same,  and  wherein 
steam  power  was  used: — Held,  (1)  that  the 
deceased  was  a  workman  within  the  meaning 
of  the  Act,  and  not  an  independent  contractor  ; 
(2)  tht  the  pressing  and  binding  of  the  hay  for 
the  purpose  of  preparing  it  for  exportation  and 
sale  was  a  "  manufacturing  process,"  so  as  to 
bring  the  premises  within  the  definition  of 
"factory"  contained  in  section  149  of  the 
Factory  Act.  1901.     Moroney  v.  Sheehan 

App.,  37  I.  L.  T.  R.  166 

102.  — — ■  Factory — Section  7  (1) — Meaning 
of  words  "  in  or  about  a  factory  " — Factory  and 
Workshops  Act,  1895.]  Respondents  were 
owners  of  premises  consisting  of,  15  acres,  on 
which  they  manufactured  and  stored  barrels 
for  the  purposes  of  their  trade  as  oil  merchants. 
The  barrels  were  manufactured  by  machinery 
in  a  building  which  wa,s  a  factory  within  the 
nieaning  of  the  Factory  and  Workshops  Act, 
1895,  and  were  thence  removed  and  piled  in 
another  part  of  the  premises  some  distance 
apart  from  the  factory.  A.,  a  workman  in 
their  employment,  was  injured  in  removing  a 
barrel  from  the  pile  to  a  building  on  the  premises 
for  the  purpose  of  being  painted.  A.  applied 
for  compensation  under  the  Workmen's  Com- 
pensation Act,  1897  : — Held,  that  the  place 
where  the  barrels  were  piled  was  not  part  of 
the  factory,  and  that  A.  was  not  injured 
"  about  a  factory"  and  consequently  was  not 
entitled  to  compensation  under  the  Workmen's 
Compensation  Act.  Powell  v.  Brown  ([1899]  1 
Q.  B.  157)  commented  on  and  approved. 
Cosgravev.  Anglo -American  Oil  Co.,  Ltd. 

App.,  34  I.  L.  T.  R.  56 

103. Factory — Section  7  (1)— "On.,  in, 

or  about  a  factory."]  A  workman  was  employed, 
along  with  other  men  in  the  same  employment, 
in  putting  down  a  flooring  of  cement  in  a  house 
which  exceeded  30  feet  in  height,  and  was  con- 
structed by  means  of  scaffolding.  The  workman 
left  the  house  to  fetch  a  pickaxe  from  his 
employer's  yard.  On  his  way  he  slipped  and 
fell,  receiving  injuries,  in  respect  of  which  he 
sought  compensation.     At  the  hearing  before 
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the  County  Court  Judge  no  evidence  was  given 
as  to  the  exact  spot  where  the  accident  hap- 
pened, or  as  to  how  far  it  was  from  the  building 
where  the  man  was  working: — Held,  that  it 
lay  on  the  applicant  to  show  that  the  injury 
by  accident  arose  out  of  and  in  the  course  of 
an  employment  "on,  in,  or  about"  the 
building,  and  that,  not  having  discharged 
this  onus  by  giving  evidence  of  the  exact 
locality  where  the  accident  happened,  he 
was  not  entitled  to  compensation.  M^Adam 
V.  Harvey  App.,  [1903]  2  I.  R.  511  ; 

36  I.  L.  T.  R.  89  ;  2  N.  I.  J.  R.  248 

104.  — —  Factory— ^SAjp—Doci — Machinery 
used  in  loading  and  unloading — Amount  of  com- 
pensation— Nominal  award.  ]  Where  a  workman 
is  injured  while  working  in  the  unloading  of 
a  vessel  by  means  of  a  crane  or  steam  winch 
placed  on  board  the  vessel,  he  is  entitled  to 
compensation,  as  it  is  a  factory  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897,  and  of  section  23  of  the  Factory  Act  of 
1895.  M'Cann  v.  Burns  and  The  Ulster  Steam- 
ship Co.  Co.  Ct.,  33  I.  L.  T.  R.  164 

105. Factory  —  Employment  —  Under- 
takers.] There  is  a  difference  between  a  factory 
that  is  a  factory  in  the  ordinary  sense  of  the 
word  and  a  dock,  wharf,  quay  or  warehouse, 
which  may  be  a  fictitious  "  factory  "  within  the 
meaning  of  the  Act.  A  carrier  who  is  inj  ured  in 
the  course  of  his  employment  while  unloading 
goods  at  a  factory  (used  in  the  ordinary  sense) 
which  is  not  the  factory  of  his  employer  is  not 
entitled  to  compensation  from  his  employers, 
as  they  are  not  undertakers  within  the  mean- 
ing of  the  Workmen's  Compensation  Act,  1897. 
Anderson  v.  Cavanagh.    App.,  40  I.  L.  T.  R.  250 

106.  Factory  rules  —  Authority  of  over- 
seer— Reasonable  action  of  employee  pursuant  to 
specific  order — Course  of  employment.]  A  boy 
employed  in  the  respondents'  boot  factory  was 
engaged  at  his  ordinary  work  upon  a  machine  in 
the  finishing-room  on  the  upper  story.  By  the 
factory  regulations  the  hands  were  forbidden 
to  change  from  one  machine  to  another.  An 
imperfectly  moulded  in-sole  was  brought  up 
amongst  others  to  the  finishing-room  from  the 
ground-floor.  An  overseer  directed  him  to  bring 
the  in-sole  down  stairs  and  have  it  remoulded. 
The  boy  had  not  been  expressly  forbidden  to 
touch  the  moulding  machine.  The  operator  in 
charge  of  this  machine  was  temporarily  absent, 
and  the  boy  did  not  wait  for  his  return,  but 
attempted  to  remould  the  sole  himself,  and  in 
doing  so,  received  injuries  which  resulted  in  the 
loss  of  three  fingers.  On  an  application  for  com- 
pensation the  County  Court  Judge  found  that  the 
accident  did  not  arise  out  of  and  in  the  course  of 
his  employment : — Held,  that  there  was  no 
evidence  upon  which  the  learned  Judge  was 
justified  in  so  finding  ;  and  that  the  applicant 
was,  therefore,  entitled  to  compensation  under 
the  Workmen's  Compensation  Act.  Tobin  v. 
Hea/rn   App.,  [1910]  21.  R.  639;  441.  L.  T.  R.197 

107. •  Incapacity,  at  first  total,  and  then 

partial — Reduction  in  weekly  payments — Evidence 
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— Jurisdiction  of  County  Court  Judge— Q  Edw. 
VII.,  c.  58,  Schudule  I.  (3).]  A  workman,  at 
first  totally  incapacitated  by  an  accident  for  the 
consequences  of  which  the  employers  accepted 
liability,  was  paid  by  them  half  wages  for  some 
months,  when  they  sought  to  reduce  the  weekly 
rate  of  payment  on  the  ground  that  total  in- 
capacity had  ceased.  The  workman  applied  for 
arbitration,  and  was  the  only  witness  examined 
before  the  County  Court  Judge.  He  proved 
that  he  had  tried  to  get  employment,  and  failed  ; 
and  was  admittedly  not  actually  in  any  employ- 
ment at  the  time  of  hia  application.  He  did  not, 
however,  give  any  estimate  of  what  would  be 
the  value  of  his  services  if  employed.  No 
evidence  of  any  kind  was  adduced  by  the 
employers.  The  County  Court  Judge  awarded 
the  applicant,  until  further  order,  a  weekly  sum 
which  was  equivalent  to  half  the  wages  he  was 
earning  up  to  the  time  of  the  accident  :• — Held, 
that  the  County  Court  Judge  was  within  his 
jurisdiction  in  making  the  award,  and  that  it 
should  be  affirmed.  Osborne  v.  Tralee  and 
Dingle  Eailviay  Company 

App.,  [1913]  2  I.  R.  133;  47  I.  L.  T.  R.  141 

108. Incapacity  —  Refusal    to   undergo 

surgical  operation — Continuance  of  weekly  pay- 
ments—  Workmen's  Com/pensation  Act,  1906, 
Sch.  /.  (1)  6.]  A  workman  was  injured  in  the 
course  of  his  employment  by  a  heavy  weight 
falling  on  his  little  finger,  and  an  operation  was 
performed  with  a  view  to  straightening  the 
finger,  but  without  success.  It  was  considered 
that  the  best  thing  to  do  would  be  to  amputate 
the  finger,  and  thus  restore  grasping  power  to 
the  hand,  but  the  workman  refused  to  undergo 
the  second  operation.  Full  payment  under  the 
Act  was  made  from  the  time  of  the  accident 
down  to  the  time  when  such  refusal  was  made, 
and  on  the  hearing  of  the  application  it  was 
contended  by  the  employers  that  they  were  not 
liable  as  from  the  date  of  such  refusal,  inasmuch 
as  the  incapacity  to  work  was  not  due  to  the 
injury,  but  to  the  applicant's  refusal  to  undergo 
reasonable  surgical  treatment : — Held,  that  an 
order  for  compensation  should  be  made,  and  that 
the  proper  way  in  which  to  bring  the  other 
matters  forward  was  an  application  to  vary. 
O'Neill  V.  Eopner  App.,  43  I.  L.  T.  R.  2 

109. Independent  contractor — Pilot  boat 

and  crew — Supplied  by  contract — "  Contract  of 
service" — Workman — Independent  contractor — 
Workmen's  Compensation  Act,  1906,  s.  13.]  A 
man  who  had  contracted  with  Harbour  Com- 
missioners to  supply  a  yawl  and  a  crew  of  four 
men  for  pilotage  purposes  was  drowned  whilst 
putting  a  pilot  on  board  a  vessel : — Held,  that 
he  was  an  independent  contractor,  and  that  his 
dependants  were  not  entitled  to  compensation. 
Walsh  V.  The  Waterford  Harbour  Commissioners. 
App.,47I.L.T.R.263 

109a. Independent  contractor.]  A  rabbit 

trapper  having  agreed  in  writing  with  an  em- 
ployer to  do  trapping  was  held  on  the  agree- 
ment to  be  an  independent  contractor. 
M'Connell    v.  Galbraith  48  I.  L.  T.  R.  30 
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110. Industrial    disease — Oertificaie    of 

certifying  surgeon — Time  for  Appeal  to  medical 
referee— Notice  of  disablement — Bights  of  third 
parties — Workmen's  Compensation  Act,  1906, 
s.  8 — Rule  No.  36  ;  No.  8  of  Rules  as  to  industrial 
diseases.l  The  notice  required  by  the  Work- 
men's Compensation  Act,  1906,  in  the  case  of  a 
workman  alleged  to  be  sufEering  from,  industrial 
disease  may  be  given  to  the  employer  before  the 
workman  has  been  examined  and  a  certificate 
given  by  the  certifying  surgeon,  or  subsequent 
to  such  examination  if  it  does  take  place. 
Position  of  third  parties  liable  to  contribution 
under  the  Act  considered  and  discussed.  Devine 
V.  Metcalfe  Ree.,  Dublin,  45  I.  L.  T.  R.  271 

111. ■  Industrial  disease — Lead  poisoning — 

Liability  of  employers  during  previous  twelve 
months — Apportionment  of  contribution — Work- 
meWs  Compensation  Act,  1906.]  Where  a 
workman  had  been  employed  by  five  different 
employers  during  a  period  of  twelve  months 
immediately  preceding  a  certificate  of  incapacity 
arising  from  industrial  disease,  the  fact  of  total 
incapacity  was  admitted.  Notice  claiming 
contribution  was  duly  served  by  the  respondent 
upon  the  four  previous  employers.  At  the 
hearing  one  of  the  employers  was  discharged 
upon  the  ground  that  the  applicant  while  in  his 
service  had  not  been  employed  as  a  "  workman" 
within  the  meaning  of  the  Act.  The  arbitration 
proceeded  in  respect  of  the  liability  of  each  of  the 
remaining  employers,  other  than  the  respondent 
to  contribute  to  the  compensation : — Held,  that 
the  words  of  section  8  of  the  Act  were  absolute. 
There  were  no  words  of  exemption  where  the 
disease  was  once  ascertained  to  have  been  a 
gradual  process,  and  that  each  previous  em- 
ployer of  the  applicant  must  contribute  to  the 
compensation  in  equal  proportion.  Decision 
of  Parry,  C.C.J.,  in  Lee  v.  Wa/ring  &  Oillow, 
Ltd.,  B.W.C.C.,  Vol.  2,  N.S.  474,  dissented  from. 
Kiernan,  Applicant,  v.  Stafford,  Respondent 

Rec,  47  I.  L.  T.  R.  295 

112. Insolvency    of    employer  —  Lump 

sum — Workmen's  Compensation  Act,  1906,  s.  5 
(3),  Sched.  I.,  s.  17 — Preferential  Payments  in 
Bankruptcy  (Ireland)  Act,  e.  4  (6).]  The 
employer  of  a  workman  who  had  obtained  com  - 
pensation  under  the  Workmen's  Compensation 
Act,  1906,  had  become  an  arranging  debtor. 
On  an  application  by  the  workman  to  the  Judge 
in  Bankruptcy,  the  Court  made  an  order  that 
the  Official  Assignee  should,  out  of  the  noney 
in  Court,  lodge  to  the  credit  of  the  workmen's 
compensation  matter  in  the  County  Court  a  sum 
sufficient  to  purchase  a  Post  Office  Savings 
Bank  life  annuity  equal  in  amount  to  75  per  cent, 
of  the  annual  value  of  the  weekly  payment  which 
had  been  awarded  to  the  workman,  to  abide 
saoh  order  as  the  County  Court  Judge  should 
make  in  relation  thereto.  Re  J.,  an  Arranging 
Debtor  ;   Ex  parte  Reid    B.,  45  I.  L.  T.  R.  247 

113. Insurance  company — Liability  — 

Workman   resuming   work — Compensation  paid 
by  employer.']    Where  an  employer  on  demand 
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paid  arrears  of  compensation  to  an  injured 
workman,  who  had,  however,  resumed  work 
at  full  wages  (but  with  a  different  employer) : — 
Held,  that  he  could  not  recover  the  sums  so 
paid  from  the  insurance  company,  whose 
liability  under  their  policy  ceased  when  the  man 
resumed  work.  Cooper  v.  General  Accident 
Assurance  Corporation  Co.  Ct.,  36 1.  L.  T.  R.  126 

114. Jurisdiction— 60  A- 61  Fici.,  c.  37— 

Schedule  II.,  par.  9 — Meaning  of  residence — 
Power  to  amend  request  for  arbitration — Estoppel 
by  filing  reply.]  Applicant  filed  a  request  for 
arbitration  in  the  matter  of  a  claim  against  the 
respondents  for  injuries  received  by  a  fall  down 
the  bunker  hole  of  a  steamer,  the  property  of 
the  respondents,  when  in  dock  at  Fleetwood. 
The  respondents  have  an  office  in  Derry,  and 
carry  on  business  there.  The  applicant  was 
shown  to  reside  at  Eedcastle,  in  the  County  of 
Donegal.  Par.  9,  Sch.  2,  of  the  Workmen's 
Compensation  Act,  1897,  provides  that: — 
"  Where  any  matter  under  this  Act  is  to  be  done 
in  a  County  Court,  or  by,  to,  or  before  the  judge 
or  registrar  of  a  County  Court,  then,  unless  the 
contrary  intention  appear,  the  same  shall, 
subject  to  the  rules  of  Court,  be  done  in  or  by, 
to  or  before  the  judge  or  registrar  of  the  County 
Court  of  the  district  in  which  all  the  parties  con- 
cerned reside,  or  if  they  reside  in  different 
districts,  the  district  in  which  the  accident  out 
of  which  the  said  matter  arose  occurred,  without 
prejudice  to  any  transfer  in  manner  provided  by 
rules  of  Court."  The  respondent  raised  the 
question  of  jurisdiction  under  this  paragraph : — 
Held,  that  the  ordinary  j  urisdiotion  of  the  County 
Court  was  displaced  by  the  special  jurisdiction 
provided  in  par.  9,  Sch.  2,  of  the  Act,  and  that 
as  the  parties  did  not  reside  in  the  same  County 
Court  district  the  Court  of  the  accident  was  the 
proper  one.  Held  also,  that  the  respondents 
were  not  estopped  from  raising  this  objection 
by  reason  of  their  answer  having  been  previously 
filed.  Held  also,  that  the  Court  being  satisfied 
that  the  parties  did,  as  a  fact,  reside  in  different 
County  Court  districts,  there  was  no  power  to 
amend  the  request  for  arbitration.  Campbell  v. 
L.  &  N.  W.  By.  and  L.  S  T.  Cos.     ' 

Co.Ct.,41I.L.T.  R.12 

115. Leave  to  issue  execution  for  ammmt 

of  compensation  payable  for  period  during  which 
workman  was  actually y  earning  wages  at  a  higher 
rate  than  -before  the  accident — Application  to 
review  award.]  On  an  application  on  behalf  of 
a  workman  for  leave  to  issue  execution  against 
his  employer  for  unpaid  arrears  of  compensation 
which  has  been  awarded  to  him,  evidence  on 
behalf  of  the  employer  is  admissible  to  show  that 
the  workman's  incapacity  had  ceased  before  the 
period  for  which  such  compensation  was  payable, 
and  if  the  evidence  shows  that  such  incapacity 
had  so  ceased,  leave  to  issue  execution  should 
not  be  given.  In  May  1914  a  workman  lost 
the  sight  of  an  eye  by  an  explosion  in  a  quarry 
in  which  he  was  working.  The  Recorder  found 
that  his  average  weekly  earnings  were  lis.  8d., 
and  accordingly  awarded  him  5s.  lOd.  a  week 
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compensation,  to  continue  during  his  total  or 
partial  incapacity,  or  until  the  same  should  be 
ended,  &o.  In  Feb.  1915,  the  workman  re- 
turned to  work  with  hi3  old  employer,  and 
remained  with  him  for  a  few  weeks.  After  Feb. 
3,  1915,  he  was  not  paid  any  compensation. 
In  March,  1915,  he  left  his  old  employer  and  took 
work  as  a  road  surfaceman  at  15s.  a  week,  at 
which  he  was  still  engaged  in  Jan.  1915.  On  the 
workman's  application  for  leave  to  issue  execu- 
tion for  the  amount  of  his  unpaid  compensation, 
the  Recorder  gave  him  leave  to  issue  execution 
for  the  amount  of  forty-one  weeks'  compensation 
at  5s.  lOd.  per  week,  from  March  20,  1915,  to 
Dec.  31,  1915,  and  refused  the  employer's 
applicatioiTf  or  a  stay  of  execution  to  enable  him 
to  bring  an  application  to  review  the  original 
award  of  compensation: — Held,  that  the  Re- 
corder was  wrong  in  allowing  execution  to  issue, 
and  that  his  order  to  that  effect  must  be  dis- 
charged. Ibrahim  S  aid  V.  J.  H.W  els  ford  &Co., 
Ltd.  (3  B.  W.  C.  C.  233)  followed  McDowell 
V.  M'Gladdery  App.,  50  I.  L.  T.  R.  81 

116. Man  supplying  his  own  horse  and 

cart — Engaged  to  cart  milk — Paid  so  much  per 
gallon  —  Workman  —  Workmen^s  Compensation 
Act,  1906,  s.  13.]  A  man  who  provided  his  own 
horse  and  cart  entered  ino  a  contract  with  an 
agricultural  and  dairy  society  to  cart  milk  to  and 
from  their  creamery  during  a  certain  period,  on 
such  days  and  times  as  should  be  fixed  by  them, 
and  for  such  service  he  wa-s  to  be  paid  at  the  rate 
of  one  halfpenny  per  gallon.  Having  sustained 
an  injury  whilst  engaged  in  carting  the  milk, 
he  applied  for  compensation  under  the  Work- 
men's Compensation  Act : — Held,  that  the 
relationahip  of  master  and  servant  existed,  and 
that  the  applicant  was  entitled  to  compensation. 
Clarke,  Applicant ;  The  Bailiehoroiigh  Co- 
operative Agricultural  and  Dairy  Society,  Ltd., 
Respondent.  App.,  47  I.  L.  T.  R.  113 

117. Medical  Officer — Contract  of  service 

— Guardians.]  There  is  no  contract  of  service 
between  a  dispensary  doctor  and  the  Poor 
Law  Guardians  of  his  district,  within  the  meaning 
of  the  13th  section  of  the  Workmen's  Compensa- 
tion Act,  1906,  involving  liability  on  the  guar- 
dians in  the  event  of  his  accidental  injury  or 
death  in  the  discharge  of  his  duties.  Murphy, 
Applicant  ;  Guardians  of  Enniscorthy  Union, 
Respondents 

App.,  [1908]  2  I.  R.  609  ;  42  I.  L.  T.  R.  246 

118. "  Notice  of  the  accident " — Given 

nearly  six  months  after  accident — Employer  pre- 
judiced— Workmen's  Compensation,  Act,  1906 
(6  Edw.  VII. ,c.  58),  s.  2  (1).]  A  workman  who 
had  been  suffering  from,  and  had  been  medically 
treated  for,  lumbago  met  with  an  accident  on 
May  30,  1910,  and  on  September  2  was  again 
treated  for  lumbago,  which  might  have  been  due 
to  the  accident.  Notice  of  the  accident  as 
required  by  the  Workmen's  Compensation  Act 
was  not  sent  to  the  employers  until  November 
18, 1910  : — Held,  that  as  there  was  no  mistake  in 
the  mind  of  the  applicant  about  the  accident,  the 
failure  to  give  notice  of  it  as  soon  as  practicable 
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after  the  happening  thereof  colild  not  be  excused 
as  due  to  "  mistake,"  and  further,  that  owing  to 
the  interval  allowed  to  elapse  between  the 
accident  and  the  date  of  the  notice  the  employers 
would  be  prejudiced  in  their  defence  if  the  appli- 
cant were  allowed  to  proceed  with  his  claim. 
Shannon,  Applicant  ;  Banhridge  Weaving 
Company,  Respondents  App.,  45  I.  L.  T.  74 

119. Place  of   accident  —  Dependant — 

"'Engineering  work" — Crane  turned  ly  hand."] 
A  lad  who  lived  with  his  father  (a  labourer)  and 
mother,  who  had  only  one  other  child  able  to 
work,  paid  all  his  wages  to  his  father,  by  whom 
he  was  fed  and  clothed.  The  respondent  was 
a  timber  merchant,  and  the  lad  was  killed  when 
engaged  in  lifting  timber  from  the  railway 
station  platform  to  a  truck,  by  being  struck  by 
a  crane  moved  'by  a  handle.  The  railway 
station  was  forty  miles  away  from  the  respon- 
dent's place  of  business : — Held,  that  the  father 
was  not  entitled  to  compensation  under  the  Act 
of  1897.     M'Gee  v.  Kirkpatrick 

Co.  Ct.,  38  I.  L.  T.  R.  112 

120. Partial     dependency  —  Claim    ly 

parent — Amountof  assessment — Services  rendered 
by  deceased  to  applicant.]  A  boy  of  fourteen 
years  of  age  was  fatally  injured  by  an  accident 
arising  out  of  and  in  the  course  of  his  employ- 
ment. He  was  employed  during  four  months 
of  the  year  at  the  rate  of  7s.  a  week  plus  his 
dinner  and  tea,  and  he  handed  over  all  his  earn- 
ings to  his  mother,  the  applicant,  who  was  a 
small  farmer.  The  County  Court  Judge  found 
that  the  mother  and  brothers  and  sisters  of  the 
deceased  were  partially  dependent  on  him,  and 
he  awarded  £100  compensation  to  be  appor- 
tioned amongst  them: — Held,  that  at  the  time 
of  the  accident  there  was  partial  dependency  ; 
that  the  Court  was  not  precluded  by  law  from 
taking  into  consideration  the  custom  of  the 
country  that  boys  of  the  age  of  deceased  usually 
assisted  in  farm  work  on  their  parents'  holdings  ; 
and  that  so  long  as  the  County  Court  Judge  had 
given  an  amount  within  the  maximum,  the  Court 
of  Appeal  had  no  right  to  inquire  into  the 
quantum  of  the  award.     Healy  v.  Beilly 

App.,  [1917]  2 1.  R.  446  ;  51 1.  L.  T.  R.  171 

121 Paitlal  incapacity — Ability   to    do 

other  work — Workmen's  Compensation  Act,  1£06 
(6  Edw.  VII.,  c.  58),  Sch.  I.,  «.  3.]  Where  a 
workman  who  is  partially  incapacitated  as  the 
result  of  an  accident,  afterwards  accepts  from 
his  employers  work  of  a  different  class  from  that 
in  which  he  was  injured,  and  it  is  proved  that 
he  is  able  to  earn  certain  wages  in  such  other 
employment,  the  Court  cannot  award  him  by 
way  of  compensation  a  greater  sum  than  the 
difference  between  his  wages  before  the  accident 
and  the  wages  offered  him  after  the  accident. 
Brookfield  Linen  Co.,  Ltd.  v.    Clugsion 

App.,  44  i,  L.  T.  R.  10 

122. "Payment,  allowance,  or  benefit" 

— Compensation  for  injury  received  by  workman 
from  employer  during  incapacity — Pension  under 
Superannuation  Acts — Workmen's  Compensation 
Act,  1906  (6  Edw.  VII.,  c.  58),  Sch.  1,  clauseZ.'] 
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A  workman,  by  the  terms  of  his  employment, 
came  within  the  provisions  of  the  Superannua- 
tion Acts  as  to  pensions.     Hesustained  an  injury 
frpm  an  accident  arising  out  of  and  in  the  course 
of  his  employment,  and  was  retired  from  his 
employment    on    a    pension   granted    by    the 
Treasury  under  the  Superannuation  Acts: — 
Held,  by  the  House  of  Lords,  reversing  the 
Court  of  Appeal,  that  the  amount  of  this  pension 
was  to  be  taken  into  account  in  determining  the 
amount  of  compensation  to  be  awarded  to  the 
workman  under  the  Workmen's  Compensation 
Act,  1906.     M^Inemey  v.  Gonsidine  and  Dawson 
App.,  H.  L.,  [1916]  a  I.  R.  193,  572  ; 
50  I,  L.  T.  R.  165;  and  [1916]  A.  C.  162 
123. ■  Personal  injury  by  accident — Un- 
explained fall — Death  accelerated  by  exposure — 
Severe   fall    of   snow — Discharge    of   onus    by 
applicant.]    Where  death  was  caused  by  injury 
and  exposure  resulting  from  a  fall,  the  County 
Court  Judge  held  that  the  applicant  was  not 
bound  to  show  that  the  fall  was  caused  by  the 
employment,  and  that  she  satisfied  the  onus 
resting  on  her  by  showing  that  the  injury  and 
exposure  were  accidents  arising  out  of  and  in 
the  course  of  the  employment.     Mary  Holland, 
Applicant,  v.  The  Community  of  the  Convent  of 
Mercy,  Newport,  and  {by  amendment)  Sister  Mary 
Paul  Glynn,  Superior  of  the  Community,  Respon- 
dents Ct.  Ct.,  47  i.  L.  T.  29 

124.  Practice  — -  Lunatic — Guardian    ad 

litem.']  Proceedings  under  the  Workmen's 
Compensation  Act,  1906,  in  respect  of  the  death 
of  a  workman,  were  brought  on  behalf  of  A.,  a 
daughter,  who  had  been  residing  with  him  and 
acting  as  his  housekeeper,  and  B. ,  his  wife,  who 
was  then,  and  had  been  for  many  years,  an 
inmate  of  the  district  lunatic  asylum,  and  the 
matter  was  settled  as  between  the  employer  and 
A.  by  the  employer  agreeing  to  pay  £100,  which 
was  lodged  in  Court,  and  (no  guardian  ad  litem 
to  B.  having  been  appointed)  an  application  was 
made  by  the  resident  medical  superintendent  of 
the  asylum  of  which  B.  was  an  iamate  to  have 
the  said  sum  of  £100  apportioned  between  A. 
and  B.  on  the  basis  of  both  of  them  being 
dependants  of  the  deceased: — Held,  on  appeal, 
that,  as  neither  the  employer  nor  B.,  the  lunatic 
(no  guardian  ad  litem  having  been  appointed), 
was  before  the  Court,  there  was  no  jurisdiction 
to  make  any  order,  and  the  Court  accordingly 
made  no  rule.     Kerr  v.  Stewart 

App.,  43  I.  L.  T.  R.  119 

125.  — —  Practice — Payment  of  money  into 
Court — Agreement  as  to  amount  of  compensation — 
Subsequent  request  for  arbitration.]  Where 
employers  have  agreed  as  to  the  amount  of 
compensation  payable  by  them  under  the 
Workmen's  Compensation  Act,  1906,  in  respect 
of  the  death  of  one  of  their  employees,  a  request 
for  arbitration  naming  them  as  respondents  is 
not  necessary  to  enable  such  amount  to  be 
apportioned  among  the  dependents  of  the 
deceased,  some  of  whom  are  minors ;  but  the 
sum  should  be  brought  in  and  lodged  in  the 
County  Court  to  the  credit  of  the  applicant  and 
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the  respondents,  and  the  Clerk  of  the  Crown  and 
Peace  should  receive  such  sum  when  so  brought 
in.     Harland  &  Vfolff  v.  Badcliff 

App.,  43  I.  L.  T.  R.  166 

126. Principal  and  contractor — Obliga- 
tion on  applicant  to  elect  which  is  sought  to  be 
made  liable  for  compensation — Award  against  one 
though  partly  fruitless,  a  bar  to  proceedings  under 
the  Act  against  the  other — Notice  of  accident- — 
Claim — Delay  beyond  prescribed  period — Excuse.] 
An  applicant  who  seeks  to  avail  himself  of  the  pro- 
visions of  section  4  of  the  Workmen's  Compensa- 
tion Act,  1906  (6  Edw.  VIL,  u.  58),  must  elect 
whether  he  will  proceed  against  the  contractor 
or  the  principal,  their  statutory  liability  for 
compensation  in  cases  of  accident  being  alterna- 
tive, and  neither  joint  nor  joint  and  several. 
Accordingly,  where  a  workman  obtained  an 
award  against  the  contractor  who  employed  him, 
but  in  consequence  of  the  bankruptcy  of  the 
contractor  and  liquidation  of  the  insuring 
company,  was  unable  to  realise  more  than  a  small 
portion  of  the  amount  awarded  : — Held,  affirm- 
ing the  decision  of  the  Recorder  of  Dublin  (The 
Eight  Hon.  Thomas  L.  O'Shaughnessy,  K.C.), 
that  he  could  not  subsequently  recover  the 
balance  of  the  award  from  the  principal.  Herd  v. 
Summers  (7  Eraser  (5th  series)  870)  followed. 
Held,  further,  that  failure  to  serve  notice  of 
accident  and  claim  on  the  principal  within  the 
prescribed  time  was  also  an  answer  to  any  claim 
against  the  principal.  Meier,  Applicant ;  Lord 
Mayor,  6cc.,  of  Dublin,  Sespondents 

App.,  [1912]  2  I.  R.  129  ;  46  I.  L.  T.  R.  236 

127. "  Purposes  of  the  employer's  trade 

or  business  " — "  Workman" — Casual  labourer — 
6  Sdw.  VII.,  c.  58,  s.  13.]  A  carpenter  was 
employed  as  a  casual  labourer  to  lop  the  branches 
of  some  trees,  the  swaying  of  which  caused  the 
roots  to  shake  and  injure  the  wall  of  the 
employer's  haggard.  The  employer  was  a 
retired  doctor  who  farmed  about  215  acres  and 
resided  on  the  premises.  While  engaged  in 
lopping  the  trees  the  carpenter  fell  off  a  ladder 
and  was  injured.  On  an  application  for  com- 
pensation under  the  Workmen's  Compensation 
Act,  1906: — Held  (following  Johnston,  Appli- 
cant; Monasterevan  General  Store  Co.,  Respon- 
dents, 42  Ir.  L.  T.  E,.  268),  that  at  the  time  of 
the  accident  the  applicant  was  employed  for 
the  purposes  of  the  employer's  business,  and 
that  he  was  entitled  to  compensation.  Cotter, 
Appellant ;  Johnson,  Respondent 

App.,  45  I.  L.  T.  R.  259 

128. Quarry — Employment — Separate  ex- 
cavation less  than  twenty  feet  deep.]  Where  a 
workman  was  injured  in  the  course  of  his 
employment  while  removing  gravel  and  loose 
stones  overlying  a  stratum  of  rock,  which 
was  a  continuation  of  the  stratum  in  a  disused 
quarry,  in  which  there  was  an  opening  more 
than  twenty  feet  deep,  but  at  the  place  where 
the  man  was  working  was  a  separate  excavation 
unconnected  with  the  part  of  the  quarry  that 
had  been  previously  worked,  and  the  entire 
of  this  new  excavation  was  less  than  twenty 
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feet  deep : — Held,  that  the  place  where  the 
applicant  was  working  was  not  a  "  quarry" 
within  the  meaning  of  the  Workmen's  Compen- 
sation Act,  and  that,  therefore,  the  employment 
was  not  one  to  which  the  Act  applied,  and  the 
claim  made  for  compensation  should  be  dis- 
missed.    Butler  and  others  v.  Bracken 

App.,  36 1.  L.  T.  R.  121 

129. Quay  —  Factory  —  Undertaker  — 

Several  contracts.]  Shipping  agents  in  Cork, 
having  to  unload  a  vessel  that  was  lying  along- 
side a  quay,  contracted  with  a  stevedore  for 
the  shifting  of  the  cargo  from  the  ship's  hold 
to  the  ship's  rail.  The  stevedore  had  a  separate 
contract  with  the  consignees  for  the  shifting 
of  the  cargo  from  the  ship's  rails  into  carts 
drawn  up  alongside  for  the  purpose.  These 
carts  were  the  property  of  a  carrier,  who  in 
turn  had  a  separate  contract  with  the  consignees 
for  carting  the  cargo  from  the  quay  to  the 
consignees'  factory.  M.  C,  a  carter  in  the 
employment  of  this  carrier,  was  engaged  in 
backing  his  cart  to  the  quay  edge,  so  as  to 
receive  the  cargo,  when  he  backed  too  far, 
fell  over  the  side  of  the  quay,  and  was  killed. 
A  claim  for  compensation  was  brought  by  his 
widow  under  the  Workmen's  Compensation 
Act,  1897,  against  his  employer,  the  carrier : — 
Held,  that,  notwithstanding  the  several  con- 
tracts for  the  unloading,  the  carrier  was  by 
his  carts  and  workmen  in  actual  use  or 
occupation  of  part  of  the  quay  for  the  pur- 
pose of  unloading  the  ship,  and  the  applicant 
was  entitled  to  compensation.  Creedon  v. 
Desmond 

App.,  36  I.  L.  T.  R.  110  ;   2  N.  I.  J.  R.  207 

130. "  Question  "  arising  under  the  Act — 

Costs.']  A  "  question"  arises  under  the  Work- 
men's Compensation  Act,  1897,  ».  1  (3),  when 
the  accident  happens  which  causes  the  injury 
to  the  workman.     M'Corry  v.  Spence 

Co.  Ct.,  35  I.  L.  T.  R.  160 

131. Railway  guard— Off  duty,  6m«  ftoMwd 

to  remain  at  railviay  station — Rests  on  buffer  stop 
-^Subsequently  found  injured,  lying  between  rails 
— Inference  of  fact — Accident  arising  out  of  and 
in  the  course  of  the  employment — Workmen's 
Compensation  Act,  1906,  s.  1  (1).]  A  railway 
servant  acted  as  guard  on  a  train  between 
station  A.  and  junction  B.  ;  he  arrived  at  said 
junction  at  11  8  a.m.,  and  was  there  reheved  of 
duty  until  7  30  p.m.,  when  he  was  to  travel  back 
with  the  train  on  its  return  journey,  but  accord- 
ing to  the  instructions  issued  to  him  for  the  day's 
work,  he  was  to  remain  at  the  junction  for  the 
return  train.  Within  this  interval  he  sat  on  a 
buffer  stop  to  rest  himself,  and  was  next  seen 
lying  on  the  ground  between  the  rails  with  a 
wound  on  his  head  and  other  injuries,  from  the 
effect  of  which  he  died  on  the  following  day. 
His  widow  and  children  applied  for  compensa- 
tion : — Held  (Cherry,  L.  J.,  dissenting),  that  the 
deceased  met  his  death  by  an  accident  arising 
out  of  and  in  the  course  of  his  employment. 
Sheehy  v.  Great  Southern  and  Western  Ry.  Co. 
App.,  47 1.  L.  T.  R.  161 
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132. Reeording  ol  memorandum — Appli- 
cation barred  by  lapse  of  time — Proceedings  for 
the  recovery  of  compensation — Workmen's  Com- 
pensation, Act,  sch.  2,  s.  8- — County  Court  Rules 
(1897)  30,  37 — Stamps.]  Applicant  was  in- 
jured on  the  5th  of  January,  1899.  He  served 
a  notice  and  received  compensation  from  respon- 
dents for  six  months,  when  it  was  stopped,  but 
during  that  time  he  made  no  "claim."  He 
then  endeavoured  to  enforce  payment  by  filing 
a  request.  The  apphoation  was  dismissed  on 
the  ground  that  no  claim  had  been  made  within 
six  months  of  the  injury.  He  then  filed  an 
agreement  under  schedule  2,  section  8,  of  the 
Act,  and  on  proceedings  to  have  this  regis- 
tered : — Held,  that  an  application  to  register  an 
agreement  by  a,  workman  was  a  "  proceeding 
for  the  recovery  of  compensation"  within  the 
meaning  of  section  2  (1)  and  could  not  be 
sustained  unless  made  within  six  months  of  the 
injury.  Marno  v.  Workman,  Clark  &  Co.,  Ltd. 
(No.  2)  Co.  Ct.,  34  1. 1.  T.  R.  14 

133. Reference  by  County  Court  Judge 

to  medical  referee — Judge  not  bound  by  referee's 
report — Workmen's  Compensation  Act,  1906, 
Sch.  II.  (15).]  Where  the  County  Court  Judge, 
under  Schedule  II.  (15)  of  the  Workmen's 
Compensation  Act,  1906,  submits  to  a  medical 
referee  for  report  any  matter  which  seems 
material  to  any  question  arising  in  the  arbitra- 
tion, the  judge  is  not  bound  by  the  referee's 
report,  but  should  exercise  an  independent 
judgment.    Quinn  v.  FVynn 

App.,  44  I.  L.  T.  R.  183 

134. Refusal  to  undergo  an  operation— 

Reasonableness.]     Walsh  v.  Hosford 

43  I.  L.  T.  147 

135. Refusal   to    undergo   operation — 

Question  of  reasonableness.]  A  builders 
labourer  met  with  an  accident  in  the  course  of 
his  employment,  with  the  result  that  one  of  his 
knees  had  become  weak  and  useless,  and  that 
he  was  unable  to  walk  except  with  the  aid  of 
sticks.  The  employers  discontinued  the  pay- 
ment of  half  wages  on  the  ground  that  the  work- 
man had  unreasonably  refused  to  undergo  an 
operation.  According  to  the  evidence  of  the 
workman's  medical  adviser  any  operation  would 
result  in  a  stiff  knee-joint  during  the  remainder 
of  his  life.  The  medical  adviser  for  the  em- 
ployers stated  that  if  an  operation  weresuccessf  ul 
all  that  could  be  expected  would  be  that  the 
earning  power  of  the  workman  would  be  about 
half  what  it  had  been  before  the  accident: — 
Held  (affirming  the  County  Court  Judge),  that 
as  there  was  no  evidence  that  the  undergoing 
of  the  operation  could  lessen  the  amount  of 
compensation  payable  by  the  employers,  the 
workman's  refusal  to  submit  to  an  operation 
was  not  unreasonable.  Molamphy,  Applicant ; 
Sheridan  and  others.  Respondents 

App.,  47  I.  L.  T.  R.  250 

136. Review  of  weekly  payment— Cesser 

of  incapacity  for  work — Ending  of  weekly  pay- 
ment— Suspensory  award  unnecessary —  Work- 
men's Compensation  Act,  1906  (6  Edw.   VII., 
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0.  58),  s.  1,  8ah.  Z.,  s;  16.]  Where  at  the  hearing 
on  November  19,  1912,  of  an  application  to 
review  and  terminate  the  weekly  payments, 
payable  under  a  recorded  agreement,  to  a  girl 
employed  as  a  larm  labourer  who  had  broken 
her  arm  on  September  6,  1011,  and  had  been 
receiving  lOs.  a  week  since  the  time  of  the 
accident,  evidence  was  given  by  one  doctor  that 
on  examination  before  the  hearing  he  found  the 
arm  quite  well,  save  for  a  wasting  of  muscles 
due  to  want  of  exercise,  and  that  this  would  at 
any  time  be  remedied  by  exercising  the  arm ; 
whereas  the  doctor  examined  on  behalf  of  the 
girl  expressed  the  opinion  that  she  was  still 
incapacitated  from  farm  work :  — Held,  that 
there  was  evidence  to  support  a  finding  by  the 
County  Court  Judge  that  the  girl's  arm  was 
quite  recovered,  and  that  the  County  Court 
Judge  was  right  in  terminating  the  payment  and 
in  refusing  to  make  a  suspensory  award. 
Wh&d&r,  RidUy  <fc  Go.  v.  Dawson  (107  L.  T.  R. 
339)  followed.  Simpson,  Applicant;  Byrne, 
Respondent  App.,47  I.L.T.R.  27 

137.  Scaffolding  —  Building  more  than 

thirty  feet  high — Workman  employed  at  a  point 
sixteen  feet  high — Fall  from  scaffold — -Employer 
not  liable — Worhmen's  Compensation  Ant,  1897, 
ii.  7.]  A  workman,  who  was  employed  plaster, 
ing  a  building  over  thirty  feet  high,  while 
working  at  a  point  sixteen  feet  from  the  ground 
was  supported  by  a  plank  sustained  by  two 
"  cripples  "  inserted  in  the  wall,  and  one  of  the 
"cripples"  having  given  way,  he  was  precipi- 
tated to  the  ground  and  inj  ured : — Held  (1)  that 
the  building  was  not  being  constructed  or 
repaired  by  means  of  a  "  scaffolding ''  within 
the  meaning  of  section  7  of  the  Act ;  and  (2)  that 
section  had  no  application,  as  the  work  of 
repairing  had  descended  to  a  point  sixteen  feet 
from  the  ground.     M'Bride  v  Funston 

Co.  Ct.,  36  I.  L.  T,  R.  48 

138.  Seaffolding — Employment  iy  under- 
takers on  a  building  which  exceeds  thirty  feet  in 
height,  and  is  either  being  constructed  or  repaired 
by  means  of  a  scaffolding.']  A  scaffold  may  be 
internal,  and  a  plank  resting  on  trestles  and  used 
in  painting  the  ceiling  and  walls  in  a  house 
amounts  to  evidence  of  a  scaffolding.  "  Dis- 
tempering "  a  process  in  painting  work,  may  be 
"  repairing  "  a  building.     McMillan  v.  Galloway 

Co.  Ct.,  37  I.  L.  T,  R.  58 

139.  ~ — ■  Scaffolding — Ladders  tied  together.] 
Ladders  tied  together  in  order  to  reach  a  point 
in  a  roof  needing  repair  are  not  "scaffolding" 
within  section  7  (1)  of  the  Workmen's  Com- 
pensation Act,  1897.  Wood  v.  Walsh 
([1899]  1  Q.  B.  1009)  followed.  M'Kenna  v. 
M' Henry  Co.C,.,35I.  L.  T.  R.151 

140.  Scaffolding — Painting  and  white- 
washing— Bepair.]  The  word  "repair"  in 
section  7(1)  of  the  Workmen's  Compensation 
Act,  1897,  may  include  painting,  whitewashing 
and  dubbing  the  ceiling  and  walls  of  the  interior 
of  a  building,  where  the  painting  and  white- 
washing is  portion  of  the  work  necessary  to 
finish  the  building.    "  Scaffolding  "  includes  an 
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internal  staging  arranged  with  planks  resting 
on  the  step  of  a  ladder  and  upon  one  of  the  roof 
principals,  in  the  centre  of  aroom.  The  plaintiff 
was  engaged  as  a  labourer  at  the  Royal  Barracks, 
Dublin,  assisting  in  carrying  out  a  contract  made 
with  the  War  Office  for  the  periodic  painting  of 
portion  of  the  building.  The  work  consisted  of 
painting,  whitewashing,  and  plastering  the  old 
canteen  block  in  the  Boyal  Barracks,  a  building 
more  than  thirty  feet  high.  The  plaintiff,  at 
the  time  of  the  accident,  was  engaged  in  dubbing 
the  ceiUng  to  prepare  if  for  whitewashing.  To 
give  him  access  to  the  ceiling  a  ladder  was  placed 
leaning  against  one  of  the  walls,  and  a,  plank 
resting  on  one  of  the  rounds  was  thrown  across 
the  further  end,  resting  upon  one  of  the  roof 
principals  in  the  centre  of  the  room,  at  such  a 
height  as  to  enable  the  man  to  work  on  the 
ceiling.  The  ladder  slipped,  and  the  plaintiff 
fell  to  the  floor,  and  was  injured : — Held  (affirm- 
ing the  decision  of  the  Recorder  of  Dublin), 
that  the  plaintiff  was  engaged  in  employment 
on  a  building  which  was  being  repaired  by 
means  of  a  scaffolding.  Woodv.  Walsh  {118Q9] 
1  Q.  B.  1009)  dissented  from.  Beddy  v.  Broderick 
App.,  [1901]  2  I.  R.  328;  1  N.  I.  J.  R.  113 

141.  •  "  Scaffolding" — Preparation  of  a 

"  scaffolding."]  A  workman  was  injured  in  the 
course  of  his  employment  while  repairing  the 
chimney  of  a  house  more  than  thirty  feet  high- 
He  got  access  to  a  roof  near  to  the  chimney  by  a 
ladder  from  the  ground.  Another  ladder  had 
been  laid  up  along  this  roof.  He  was  going  up 
along  this  ladder  with  a  rope  in  one  hand  and 
was  hauling  up  with  the  other  hand  a  third 
ladder,  which  was  intended  to  be  placed  against 
the  main  roof  for  the  purpose  of  getting  at  the 
chimney,  when  the  accident  occurred.  The 
ladder  to  the  roof  from  the  ground  and  the 
ladder  lying  sloping  along  the  roof  were  not  in 
any  way  connected  together.  When  going  up 
the  sloping  ladder,  the  ladder  he  was  hauling 
slipped  and  he  fell  to  the  ground  and  was 
seriously  injured : — Held,  that  the  County  Court 
Judge  was  right  in  dismissing  an  application  for 
compensation  under  the  Act  of  1,897,  on  the 
ground  that  the  ladder  which  the  applicant  was 
hauling,  although  capable  of  becoming  scaffold- 
ing, had  not  in  fact  become  so,  and  that,  there- 
fore, the  employment  of  the  applicant  at  the 
time  of  the  accident  was  not  in  or  about  a 
building  which  was  being  repaired  by  means  of 
a  scaffolding.  Hassett  v.  Guardians  of  Ennis 
Union  App.,  40  I.  L.  T.  R.  190 

142.  Seaman — Ship  lost  with  all  hands — 

Application  for  compensation  before  the  lapse  of 
twelve  months — Merchant  Shipping  Act,  1894, 
s.  174  (2) — Workmen's  Compensation  Act,  1906, 
o.  7  (1,  g).]  On  a  claim  for  compensation  under 
section  7  of  the  Workmen's  Compensation  Act, 
1906,  in  respect  of  the  death  of  a  seaman,  the 
proceedings  are  regulated  by  the  provisions  of 
the  Workmen's  Compensation  Acts  and  not  by 
the  provisions  applicable  to  the  recovery  of 
wages  under  section  174  (2)  and  (3)  of  the 
Merchant   Shipping   Act,   1894,   which  latter 
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provisions  are  incorporated  in  the  Act  ot  1906 
for  the  purpose  of  facilitating  seamen  in  making 
their  claims.  The  lapse  of  twelve  months 
during  which  a  ship  has  not  been  heard  of  (after 
which,  under  section  ,174  of  the  Merchant 
Shipping  Act,  1894,  she  is  deemed  to  have  been 
lost  with  all  hands)  is  not  a  condition  precedent 
to  a  claim  for  compensation  under  the  Work- 
men's Compensation  Act.  Accordingly,  where 
by  the  ordinary  rules  of  evidence,  a  seaman 
would  be  deemed  to  have  been  lost  at  sea  with 
his  ship,  an  application  for  compensation  may 
be  made,  notwithstanding  that  twelve  months 
have  not  elapsed  from  the  time  when  the  ship 
was  last  heard  of.  Maginn  v.  Garlingford 
LougJi  Steamship  Co.,  Ltd. 

App.,  43  I.  L.  T.  R.  123 

143.  — —  Serious  and  wilful  miseonduet— 
Breach  of  rule— QO  &  61  Viet.,  c.  37,  s.  1  (2)  (c).] 
Where  by  the  rules  of  a  railway  company 
it  was  provided  that  when  a  lorry  or  truck  was 
run  on  the  line  it  should  be  taken  in  the  same 
direction  as  the  trains  ran,  and  a  ganger  in  the 
employment  of  the  company  was  working  a 
lorry  on  the  line,  and,  in  breach  of  this  rule,  ran 
the  lorry  on  the  wrong  line  and  sustained  serious 
injury  by  reason  of  the  lorry  coming  in  contact 
with  a  special  train  of  which  he  had  not  received 
any  warning,  and  where  the  County  Court  Judge 
dismissed  his  application  under  the  Workmen's 
Compensation  Act,  on  the  ground  that  the 
accident  was  attributable  to  his  own  serious 
and  wilful  misconduct : — Held,  that  there  was 
evidence  to  sustain  the  finding  of  the  Court 
below,  and,  therefore,  it  was  a  question  of  fact 
and  not  of  law,  and  the  Court  of  Appeal  had  no 
jarisdiction  to  review  the  case-  Held,  that  the 
applicant  could  not  set  up  contributory  negli- 
gence on  the  part  of  the  company.  "Serious 
and  wilful  misconduct"  defined.  M'Gajfrey  v. 
0.  N.  Bailway  Co. ;  sub  nom.  Caffrey  v.  Great 
Northern  By.  Co. 

App.,  36  I.  T.  R.  27 ;  2  N.  I.  J.  R.  57 

144  &  145.——  "  Serious  and  wilful  miscon- 
duct " — Bemoving  bricks  frombuilt-up  window — 
Architect's  direction^.}  Where  a  workman  who 
was  engaged  in  removing  bricks  from  a  built-up 
window,  insisted  in  knocking  them  out  in  a 
particular  way,  although  directed  by  the  archi- 
tect in  charge  of  the  works  to  remove  them  in 
a  difEerent  manner,  and  warned  by  him  that 
otherwise  the  bricks  would  fall  on  him,  and  the 
bricks  fell  upon  and  killed  the  workman :  — Held, 
that  his  death  was  atrributable  to  his  "serious 
and  wilful  misconduct,"  within  the  meaning  of 
section  2  (c)  of  the  Workmen's  Compensation 
Act,  and  therefore  the  claim  for  compensation 
by  his  widow  must  fail.    Quinn  v.  Langley 

Co.  Ct.,  1  N.  I.  J.  R.  88 

146. "  Serious  and  wilful  misconduct."] 

In  proceedings  under  the  Workmen's  Compensa- 
tion Act,  in  reference  to  the  deaths  of  the  guard 
and  driver  of  a  train,  caused  by  a  collision  with 
the  buffers  in  a  railway  station  into  which  the 
trains  had  rushed  with  excessive  speed,  the 
respondents  contended  that  the  guard  and  driver 
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had  been  guilty  of  serious  and  wilful  misconduct 
— 1st,  by  the  guard  riding  on  the  engine,  the 
driver  allowing  him  to  do  so,  and  2nd,  by  the 
train  being  allowed  to  enter  the  station  at 
excessive  speed.  As  to  the  first  point  the 
evidence  was  contradictory,  and  the  County 
Court  Judge  was  not  satisfied  that  the  guard  had 
travelled  on  the  engine,  and  awarded  compensa- 
tion:— H^ld,  that  the  respondents  had  not 
satisfied  the  onus  of  proof  of  the  existence  of 
serious  and  wilful  misconduct  and  that  there  was 
evidence  to  sustain  the  finding  of  the  County 
Court  Judge.  O'Connor  and  Brennan  v. 
Great  Southern  &  Western  By.  Co. 

App.,  2  N.  I.  J.  R.  227 

147.  — —  Servant  accidentally  shot — Gun 
presented  by  way  ofjohe — Accident  arising  "out 
of"  employment — Workmen's  Compensation  Act, 
1906,5.  1.]  A  domestic  servant  whilst  engaged 
in  the  course  of  her  employment  was  accidentally 
shot  and  injured  by  a  farm  labourer  who  was 
carrying  a  gun  from  the  house  to  the  fields 
where  it  was  required  by  the  employer  for  the 
purpose  of  shooting  crows.  In  reply  to  the 
question: — "Did  he  present  it  at  you  in  a 
joke  ?  "  put  by  the  County  Court  Judge,  the 
injured  servant  stated :  "  He  might  have  pointed 
it  at  me  ;  it  was  not  intended  "  : — Held,  that 
the  evidence  given  by  the  servant  herself  was 
sufSoient  to  justify  the  conclusion  that  the 
injury  was  caused  by  the  larking  orfooling  of  the 
labourer ;  and  that,  therefore,  this  was  not 
an  accident  arising  out  of  the  employment 
within  the  meaning  of  s.  1  (1)  of  the  Workmen's 
Compensation  Act,  i90l6.     Hillis  v  Shaw 

App.,  47  I.  L.  T.  R.  221 

148  — —  Sub-contract — "  Work  undertaken 
by  the  principal" — Workmen's  Compensation 
Act,  1906,  s.  4  (1) — Threshing — "Machinery 
driven  by  mechanical  power."']  The  expression 
"  work  undertaken  by  the  principal"  contained 
in  section  4  of  the  Workmen's  Compensation 
Act,  1906,  imports  some  obligation  on  the 
principal  to  do  the  work.  A  farmer  arranged 
with  the  applicant,  a  young  lad,  for  the  services 
of  a  threshing  machine — the  machine  and  horses 
being  the  property  of  the  applicant's  father,  who 
was  to  be  paid  20s.  out  of  2,5s.,  which  was  the 
sum  stipulated  for — and  in  the  course  of  the 
work  the  applicant's  hand  got  caught  in  the 
machine  and  had  to  be  amputated.  The  County 
Court  Judge  found  as  a  fact  that  there  was  no 
contractual  relation  with  the  applicant ;  that 
the  contract  was  with  the  father,  and  that  the 
applicant  was  merely  a  substitute  for  him: — 
Held,  that  the  applicant  was  not  entitled  to 
compensation  under  section  4  of  the  Act  of 
1906,  there  being  no  "  work  undertaken  by  the 
principal"  within  the  meaning  of  that  section. 
Walsh  V.  Hayes  App.,  43  I.  L.  T.  R.  114 

149. Sub-contractor  or  workman — Lia- 
bility of  local  authorities  arising  out  of  repair  of 
roads — Workmen' s  Compensation  Act,  1906,  «s.  4 
and  13.  ]  Where  a  county  council  employed  one 
B.  to  quarry  stones  from  a  quarry  within  the 
county  and  to  deliver  the  stones  of  a  certain 
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quality  and  of  a  certain  size  upon  roads  which 
the  council  was  repairing,  it  being  agreed  that 
B.  was  to  be  paid  at  a  rate  per  cubic  foot  of 
quarried  stone  so  delivered,  and  a  workman 
employed  by  R.  in  the  quarry  was  injured  in  a 
premature  explosion: — Held,  that  the  county 
council  was  liable  to  pay  compensation  to  the 
workman.  The  liability  of  public  authorities 
under  sections  4  and  13  of  the  Workmen's 
Compensation  Act,  1906,  considered.  Hard- 
ford  Y.  County  Dublin  County  Council 

Ree.  Dublin,  45  I.  L.  T.  R.  150 

150. i  "  Suitable    employment"— TTorA;- 

meri's  Compensation  Act,  1906  (6  Edvi.  VII., 
c.  58),  Sched.  I.,  par.  3.]  In  June,  1910,  a 
workman's  hand  was  injured  by  accident  arising 
out  of  and  in  the  course  of  his  employment  as  a 
carter  in  Belfast.  On  Aug.  9,  1911,  he  was 
awarded  compensation  by  the  Acting  Recorder 
of  Belfast  at  the  rate  of  8s.  6d.  a  week.  An 
application  for  review  was  heard  by  the  Recorder 
of  Belfast  on  Feb.  14,  1912,  when  evidence  was 
given  that  the  workman  was  improving  andoould 
do  his  old  work  as  carter,  and  his  hand  would 
improve  by  use,  but  he  was  not  fit  for  the  full 
work  of  a  carter.  His  employers,  who  at  the 
time  of  the  accident  carried  on  business  in 
Belfast,  also  had  an  extensive  business  in  Dublin, 
as  carriers,  and,  having  discontinued  the  Belfast 
branch,  they  offered  the  workman  suitable  work 
in  Dublin  at  his  old  rate  of  wages.  Since  the 
accident  he  has  been  earning  6s.  a  week  at  light 
work,  and  had  only  applied  for  light  jobs.  The 
Recorder  of  Belfast  held  that  it  was  reasonable 
under  the  circumstances  that  the  workman 
should  be  asked  to  go  to  Dublin,  and  the  employ- 
ment offered  was  "  suitable  employment,"  and 
accordingly  reduced  the  amountof  compensation 
from  8s.  6d.  to  one  penny  per  week  :■ — Hdd, 
that  there  was  evidence  to  support  the  finding 
of  the  Recorder,  and  the  decision  could  not  be 
disturbed.  The  question  of  suitability  of 
employment  is  entirely  a  question  of  fact. 
Wallia  &  Sons, ,  Applicants ;  M'Neice,  He- 
spondent  App.,  46  I.  L.  T.  R.  202 

151. "Suitable  employment."]    It  was 

part  of  the  employment  of  a  cartwright  ''  to 
top  "  spokes,  and  whilst  he  was  so  engaged  a 
splinter  of  wood  entered  his  right  eye,  causing 
him  to  lose  the  sight  thereof.  He  was  paid  the 
full  rate  of  compensation  by  his  employers  for 
some  months.  Ultimately  he  was  offered  by 
them  work  which  involved  the  cutting  out, 
hammering  and  chiseling  of  bolts,  but  did  not 
include  the  tapping  of  spokes.  The  workman 
objected  to  this  work  on  the  ground  that  it  was 
not  suitable  employment,  and  that  it  would 
involve  risk  to  his  second  eye.  The  Recorder 
of  Belfast  decided  that  the  work  offered  was 
suitable,  and  that  the  applicant  ought  to  have 
accepted  it,  and  he  accordingly  made  an  award 
of  one  penny  per  week  : — Held,  that  in  the  cir- 
cumstances theemploymentoffered  the  workman 
was  suitable,  and  that  it  would  be  impossible, 
considering  the  nature  of  his  trade,  to  so  isolate 
him  as  to  put  him  wholly  outside  the  region  of  all 
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possible  injury  to  his  eye  from  chips  of  wood. 
Elliott  V.  Curry  and  Dodd 

App„  46  Ir.  L.  T.  R.  72 

152.  Undertaker— /Sec«ioK«  4,  7— Wori 

merely  ancillary  or  incidental  to  the  trade  or 
business  of  undertaker.]  A  company,  whose 
business  was  running  cars  for  passenger  traffic 
through  the  streets  of  Dubin  on  a  tramway  by 
electric  power,  employed  a  firm  of  contractors 
to  erect  coal-hauling  machinery  at  one  of  their 
power  stations.  Part  of  the  coal-hauling 
machinery  consisted  of  a  trolley,  at  which  B.. 
was  engaged  at  work.  A  splinter  from  the 
head  of  a  bolt  which  he  was  driving  into  the 
trolley  struck  him  in  the  eye,  and  destroyed  the 
sight  of  the  eye.  B.  was  employed  by  the 
firm,  and  not  by  the  company.  At  the  time  of 
the  accident  the  firm  had  not  handed  over  the 
coal-hauling  machinery  to  the  company,  and 
none  of  the  company's  workmen  were  engaged 
upon  it : — Held,  that  the  erection  of  the  coal- 
hauling  machinery  in  the  power-station  was 
work  merely  ancillary  to  the  company's  trade  or 
business,  and  that  they  were  not  liable  to  pay  B. 
compensation  under  the  Workmen's  Compensa- 
tion Act,  1897.  Brennan,  Applicant ;  DvbUn 
United  Tramu-ays  Co.,  Respondents 

App.,  [1901],  2 1.  R.  241  ;  34 1.  L.  T.  R.  113 

153. Weekly  payment— Redemption  of  by 

lumpsum — Agreement — Registration  of  memoran- 
dum— Inadequacy  of  sum — Workmen's  Compensa- 
tion Act,  1906,  8ehi  /.,  8.  17  ;  Sc.h.  II.,  o.  9  (d).] 
In  determining  the  adequacy  or  inadequacy  of  a 
lump  sum  agreed  to  be  paid  in  redemption  of  a 
weekly  payment  under  the  Workmen's  Com- 
pensation Act,  the  County  Court  .Judge  ought 
not  to  be  guided  by  the  principle  laid  down  in 
section  17  of  the  First  Schedule  of  the  Act  unless 
he  is  satisfied  that  the  incapacity  of  the  injured 
workman  is  permanent.  Swannick,  Applicant ; 
The,  Trustees  of  the  Congested  Districts  Board  for 
Ireland,  Respondents  App.,  46  Ir.  L.  T.  R.  253 
154.  Weekly  payments — Review  or  re- 
demption thereof — Offer  of  work  by  employers  of 
injured  workman."]  Where  a  man  employed  as 
a  "rigger"  had  lost  his  arm,  and  had  been 
awarded  14s.  6d.  (half  his  usual  wages)  com- 
pensation, to  continue  during  total  or  partial 
incapacity,  and  subsequently  was  found  to  be 
capable  of  working  as  a  watchman  or  porter 
(but  not  as  a  rigger),  and  was  offered  that  em- 
ployment by  his  former  employers  : — Held, 
that  it  was  in  the  discretion  of  the  Court  to 
reduce  the  weekly  payments  accordingly. 
Workman,  Clark  &  Co.  v.  John  Deans 

FltzGibbon,  C.C.J.,  39  I.  L.  T.  R.  120 

155. "Workman"— Rate    collector— 

LocalGovernment — Masterandservant — "Arising 
out  of" — Cycling  home.]  A  rate  collector  is  not 
a  "workman"  within  the  meaning  of  section 
13  of  the  Workmen's  Compensation  Act,  1906, 
nor  is  cycling  a,  risk  incidental  to  his  employ- 
ment. Lennon  v.  County  Council  of  Wexford 
Co.Ct..48I.  L.  T.  R.  40 
156. "  Workman  "  —  Contract  of  ser- 
vice— Pluniber  engaged   to  do  repairs  subject  to 
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directions.']  A  plumber  called  in  to  execute 
repairs  was  paid  by  time,  the  owner  of  the  house 
supplying  the  materials.  The  owner  of  the  house 
indicated  where  the  defect  was,  gave  some 
directions  to  the  plumber  as  to  what  he  was  to 
do,  and  from  time  to  time  during  the  course  of 
the  work  visited  the  place  to  see  what  progress 
was  being  made.  The  plumber  met  with  an 
accident : — Held  (affirming  the  County  Court 
Judge),  that  there  was  evidence  warranting 
the  conclusion  that  the  plumber  was  a  servant 
and  not  an  independent  contractor.  McNally 
V.  FitzgeraM  48  I.  L.  T.  R.  4 

157. Workmen    engaged  by  different 

masters  in  a  common  employment — Interchange 
of  work  with  knowledge  and  permission  of  em- 
ploi/ers— Custom  of  port — Unloading  collier — 
Evidence.]  Four  men  were  engaged  in  the 
unloading  of  a  collier.  Three  of  these,  a  tipper 
and  two  winchmen,  were  employed  by  the  ship- 
owner ;  the  fourth,  a  barrowman,  was  employed 
by  the  coal  merchant  who  chartered  the  ship. 
The  tipper  got  tired  of  his  work,  and  asked  the 
barrow-man  to  exchange  work  with  him,  which 
was  done,  the  barrow-man  tipping  the  tubs  of 
coal  as  they  were  hoisted  from  the  hold  into  the 
barrow,  and  the  tipper  wheeling  off  the  barrow 
when  iuU.  While  the  barrow-man  was  thus 
occupied  in  tipping  he  was  accidentally  knocked 
into  the  hold  by  a  tub  and  was  killed.  The 
three  surviving  workmen  proved  that  it  was  the 
habit  of  men  so  employed  at  the  port  to  inter  - 
change  work  in  this  manner  when  unloading 
colliers,  and  there  was  no  evidence  to  the  con- 
trary, and  the  employers  did  not  deny  their 
knowledge  of  the  practice,  or  allege  that  they 
prohibited  it.  There  was  no  other  evidence  of 
any  custom  to  interchange  work  at  the  port  when 
unloading  coal: — Held,  that  no  such  custom 
was  proved  ;  but  that,  as  the  four  men  were  at 
the  time  of  the  accident  engaged  in  the  common 
employment  of  getting  the  coal  from  the  ship 
to  the  premises  of  the  coal  merchant,  the  inter- 
change of  work  was  in  the  nature  of  a  deviation 
from  the  workman's  special  employment  for  the 
benefit,  and  with  the  sanction,  of  the.  employer  ; 
that  the  accident  arose  out  of  and  in  the  course 
of  the  deceased's  employment ;  and  that  his 
dependants  were  entitled  to  compensation. 
Henneherry,  Applicant;  Doyle  Brothers, 
Bespondents 

App.,  [1912]  2  I.  R.  529  ;  46 1.  L.  T.  R.  70 

WORKMEN'S  COMPENSATION— PRACTICE. 

The  Court  of  Appeal  will  remit  to  the  County 
Court  Judge  to  be  reheard  by  him  a  case  in 
which  the  learned  County  Court  Judge's  note 
of  the  evidence  (required  to  be  taken  by  Statute) 
does  not  contain  material  findings  of  fact  neces- 
sary to  enable  the  Court  to  do  justice  between 
the  parties.     Walsh  v.  Scanlan 

48  I.  L.  T.  R.  234 

Claim  for  compensation — Common  law — 

Action  for  damages 

36  I.  L.  T.  R.  218 
See  Negligence.    30. 


WORKMEN'S    COMPENSATION— PRACTICE- 
CO  nfinitrd. 

Dependency  [1906]  2  I.  R.  135  ; 

40  I.  L.  T.  R.  19 
See  Workmen's  Compensation.  88. 

Dismissal    of    application — Proceedings 

under  Employers  Liability  Act 
[1902]  2  I.  R.  504,  518  ;  36  I.  L.  T.  R.  130  ; 
2  N.  I.  J.  R.  208 
See  Negligence.    61. 

Extension  of  time  for  appeal — Misappre- 

hension of  fact        46  I.  L.  T.  R.  61 
See  Practice— Appeal.    5. 

War  addition — Liability  of  Insurance  Co. 

52  I.  L.  T.  R.  76 
See  Insurance,  Policy  of.    11. 

WRECK — Right  of  police  to  prosecute  person 
taking  possession  of 

[1917]  2  I.  R.  609 
See  Criminal  Law — Practice.    18. 


WRIT  OF  ATTACHMENT— Sheriff— Fees 

[1897]  1 1.  R.  451, 455  ;  31 1.  L.  T.  R.  94,  95 
See  Sheriff.    22. 

WRIT  OF  EXECUTION. 

Judgment  before  Judgment  Mortgage  Act, 

assigned  and  enrolled 

[1895]  2 1.  R.  39  ;  28  I.  L.  T.  R.  97 
See  Judgment.    2. 

Judgment  de  bonis  testatoris — Executor  de 

son  tort  [1895]  2  I.  R.  90  ; 

28  I.  L.  T.  R.  146 
See  Sheriff.    31. 

WRIT     OF    IMMEDIATE     EXTENT— Crown 
debt  35  I.  L.  T.  R.  130 

See  Practice — Crown  Debt. 

WRIT  OF  POSSESSION. 

Land  Law  Acts  [1900]  2 1.  R.  136  ; 

33  I.  L.  T.  K.  162 
See  Landlord  and   Tenant — Action   lor 
Recovery  of  Land.    4. 

Re-execution  of — False  return  by  sheriff 

30  I.  L.  T.  R.  60 
See  Practice — Execution.    13. 

WRIT  OF  PROHIBITION— Quarter  Sessions- 
Appeal  [1900]  2 1.  R.  307  ; 
33  I.  L.  T.  R.  168 
See  Justices— Quarter  Sessions.    22. 

WRIT  OF  RESTITUTION. 

Eviction  for  non-payment  of  rent — Re- 

demption— Land   Law  (Ireland)   Act, 
1896,  s.  16 — Bes  judicata 
[1897] 2 1.  R.  112, 116  ;    SOL  L.  T.  R.  142 
See  Landlord  and  Tenant— Action  for 
Recovery  of  Land.    34. 

Time  for  application  for 

33  I.  L.  T.  R.  12  4 
See  Landlord  and  Tenant— Action   for 
Recovery  of  Land.    36. 
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DIGEST  OF  CASES. 
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WRIT  OF  SUMMONS. 

See  Cases  and  References  under 
Practice — Writ  of  Summons. 
Practice— Writ  Speciaily  Indorsed. 

Acceptance  of  service — Notice  of  motion 

to  remit— Time  [1909]  2 1.  R.  760 

See  Practice — Remitting.    7. 

Amendment  of — No  title  at  date  of  issue 

[1913]  1  I.  R.  48 
See  Practice — Writ  of  Summons.    3- 

Copy  in  envelope — Bad  service 

4  N.  I.  J.  R.  7 
See  Practice— Service.    5. 

Defendant  out  of  the  jurisdiotion^False 

address  witliin  the  jurisdiction — Set- 
ting aside  [1905]  2  I.  R.  251  ; 
39  I.  L.  T.  R.  42  ;     41  I.  L.  T.  R.  200 
See  Practice — Writ  of  Summons.    1. 
Practice — Service.    8. 

Ejectment    for   non-payment   of    rent — 

Vacant  possession — No  personal  repre- 
sentative of  deceased  tenant — Descrip- 
tion of  defendants — Service 

[1913]  2  I.  R.  485 
See  Landlord  and  Tenant — Action  for 
Recovery  of  Land.    33. 

Indorsement — ^Amendment 

[1908]  2  I.  R.  56  ;   42  I.  L.  T.  R.  30 
See  Practice — Writ  Specially  Indorsed.  1 8. 

Issue  of — Moratorium    48  I.  L.  T.  R.  227 

See  War.    14. 

Loss  of — Service  of  copy — Ex  parte  motion 

[1908]  2  I.  R.  98 
See  Practice — Writ  of  Summons.    15. 


WRIT  OP  SVmiOHS— continued. 

Not  duly  served — Setting  aside  judgment 

4  N.  I.  J.  R.  162 
See  Practice— Judgment.    70. 

Postponement  of  Payments  Act,  1914 — 

Proclamations — Writ     issued     during 
suspensory  period^ — Dismissing  action 
[1914]  2  I.  R.  535  ;  48  I.  L.  T.  R.  207 
See  War.    16. 

Service. 

See  Practice — Service. 

Service  of  48  I,  L,  T.  R.  227 

See  War.    14. 

Service  out  of  the  jurisdiction 

[1912]  1 1.  R.  479  ;  46 1.  L.  T.  R.  171 
See   Practice — Service.    18. 

Service  out  of  the  jurisdiction 

[1913]  2  I.  R.  89,  96,  402  ; 
47  I.  L.  T.  R.  34,  226 
See  Practice — Service.    11,  40. 

Special  indorsement — Action  for  recovery 

of  land — Tenancy  at  will — Notice  to 
quit  [1910]  2  I.  R.  194 

See  Practice  —  Writ  Specially  Indorsed. 
10. 

Special     indorsement — Notice  to  quit — 

Arrears  of  rent — Judgment  on  motion 
[1909]  2  I.  R.  104  ;  42 1.  L.  T.  R.  228 
See  Practice — Judgment.    17. 

Special  indorsement — Promissory  note — 

Necessity  for  averment  of  presentation 
52  I.  L.  T.  R.  203 
See  Practice— Judgment.    44. 
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YEARLY  TENANCY. 

See  Tenancy  from  Year  to  Year. 

Created     by     parol — Notice     to     quit — 

Publican's  licence 

[1906]  2 1.  R.  349  ;  40 1.  L.  T.  R.  103 
'    See  Licensing  Acts— Licensing  Certificate. 
19. 

Partition  [1903]  1 1.  R.  387  ; 

35  I.  L.  T.  R.  193 
See  Land  Judge's  Court — Partition.    2. 

YEARLY  TENANT— Covenant  to  repair- 
Claim  for  compensation  for  malicious 
injury  31  I.  L.  T.  366 

See  Malicious  Injury.    96. 


YOUNGER  CHILDREN. 

Portions  for  "  other  than  an  eldest  or  only 

son  "—Younger  daughter  taking  lands 
debarred  from  [1911]  1  I.  R.  62 

See  Settlement — Construction.    35. 

—^  Portions — Vesting — Younger  sonbecoming 
entitled  to  estate — Right  to  share  in 
portion  fund  [1914]  1  I.  R,  222 

See  Settlement — Construction,    33. 


YOUNGER  SON— Dying  before  period  of  dis- 
tribution [1911]  1  I.  R.  144 
See  Will— Class.     8. 
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ZONES. 

Irish  Land  Act,  1903,  s.  1  (1) — Advance 

exceeding     £3,000  —  Jurisdiction     of 
Estates  Commissioners 
[1910]  1  I.  R.  52  ;     44  I.  L.  T.  R.  48 
See  Land  Purchase  Acts — Advance.   18. 

Jurisdiction  of  Estates  Commissioners — 

Separate  estate  [1906]  1 1.  R.  42  ; 

39  I.  L.  T.  R.  258 
See  Land  Purchase  Acts — Separate  Estate. 
2. 

Limits — ^Advances — Limitations  on 

[1908]  1  I.  R.  270  ;   42  I.  L.  T.  R.  108 
See  Land  Purchase  Acts — Advance.    36. 


ZONES — continued. 

— . —  Prices  within,  under  Land  Act,  1903 
See  Land  Purchase  Acts — Advance. 

Sale  within — Declaration^ — Jurisdiction  of 

Estates  Commissioners 
[1908]1LR.161,172  ;  41  L  L.  T.  R.  194  ; 
42  I.  L.  T.  R.  35  ;  42 1.  L.  T.  83 
See  Land  Purchase  Acts— Separate  Es- 
tate.   3. 

Undertaking   to   purchase — Price — Juris- 

diction of  Estates  Commissioners 

[1908]  1  1.  R.  Ill,  119  ; 

41I.L.T.R.140,244 

<See  Land  Purchase  Acts— Advance.    23. 
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Some  Judicial  Opinions  of  "The  Irish  Law  Times" 

(ExtracteU  from  reported  aeclsions). 

"  Serjeant  Dodd  (now  Me.  Justice  Dodd)  has  called  our  attention  to  the  case  of  QUnn  v. 
Brennan,  29  Irish  Law  Times  Reports,  and  I  must  say  that  the  case  is  there  admirably 
reported."— Lord  O'Brien,  L.C.J,  (in  Biddal  v.  Mullan,  Deo.  18,  1902). 

"  The  Reports  in  the  Irish  Law  Times  are  always  most  carefully  and  accurately  executed." 
— Lord  Fitzgerald  (in  Westro'p'p  v.  ElUgott). 

"  It  (the  report  of  the  case  in  the  Exoh.  Div.)  sets  out  all  the  facts  of  the  case  with  a  clear- 
ness and  accuracy  which  I  have  always  found  to  characterise  the  Reports  pubUshed  in  the  Irish 
Law  Times— a  serial  which,  I  may  add,  I  have  ^)een  in  the  habit  of  taking  and  reading  from  the 
appearance  of  the  very  first  issue  up  to  the  present  time." — Lord  Ashbourne  (in  Loughery 
V.  Swan). 

"  The  Reports  in  the  Irish  Law  Times  are  most  admirably  done." — Lord  Chancellor 
Sir  Edward  Sullivan,  Bart,  (in  O'Brien  v.  White). 

"  The  Reports  in  the  Irish  Law  Times  are  usually  admirably  executed."— Lord  Chan- 
cellor Ball  (in  Hill  v.  Frazer  &  Co.). 

"  They  are  brought  out  with  very  great  care  and  accuracy." — Lord  Chancellor  Law 
(in  Be  Domvile). 

"  They  are  most  careful  and  reliable." — Lord  Justice  Dbasy  (in  Grimshaw  Bridge  JPaper 
Co.  V.  M'Dowell). 

"  The  Reports  in  that  pubhcation  are  very  well  done,  and  appear  to  be  done  by  legal  gentle- 
men who  understand  the  oases  reported.  It  is  a  very  useful  pubhcation." — Lord  Chief  Justice 
Whiteside  (in  Ashworth  v.  White). 

"  I  have  often  noticed  that  the  oases  in  the  Irish  Law  Times  are  reported  with  great  ac- 
curacy.— Lord  Chief  Baron  Palles  (in  Grimshaw  Bridge  Paper  Co.  v.  M'DoweU). 

"  The  Irish  Law  Times  Reports  are  very  faithful,"— Me.  Justice  (James)  O'Beibn 
(in  Willis  <6  Wife  v.  L.  &  N.  W.  B.  Co.). 

"  The  Irish  Law  Times  is  generally  remarkable  for  the  care  and  accuracy  of  its  Reports, 
which  are  edited  by  a  Barrister  of  acknowledged  skill  and  competency." — Baron  Dowse  (in 
Burns  v.  Monaghan). 

"  I  must  say,  as  the  result  of  my  experience,  that  the  Reports  in  the  Irish  Law  Times  are 
most  excellent  and  accurate." — Me.  Justice  Harrison  (in  Be  Domvile). 

"  The  Irish  Law  Times  is  a  very  admirable  production  :  it  has  had  admirable  Reports  of 
my  Court." — Mr.  Justice  Bewley  (in  his  Evidence  before  the  Select  Committee  of  the  House 
of  Commons  on  the  Irish  Land  Laws,  July  18,  1894). 

"  The  report  of  the  case  {Beg.  v.  J  J.  of  Armagh)  in  the  Irish  Law  Times  Reports  is  abso- 
lutely accurate  and  correct  in  every  respect." — Lord  Justice  Holmes. 

"  Mr.  Justice  Meredith  (in  M'Connell  v.  Browne  &  Angus)  recently  stated  that  he  was 
much  pleased  with  the  rapidity  with  which  Reports  of  Land  Cases  came  into  the  Irish  Law 
Times  Reports." 

In  the  King's  Bench  Division,  before  Lord  O'Brien,  L.C.J.,  Mr.  Justice  Madden  and 
Mr.  Justice  Wright,  during  the  argument  in  Bowan  v.  Downing,  counsel  referred  to  the  case  of 
Bex  {Bichardson)  v.  Sweeny  (42  Ir.  L.  T.  R.  174)  and  a  number  of  other  cases  reported  in  this 
Journal.  Lord  O'Brien  was  pleased  to  say  : — "  These  reports  are  extremely  useful  and  ad- 
mirably done."  Mr.  Justice  Madden  said  : — "  I  have  them  all  since  the  beginning,  and  I 
have  found  them  very  useful  and  most  excellent  reports."  Lord  O'Brien  assented  to  that  state- 
ment.— (From  the  Irish  Law  Times  and  Solicitors'  Journal  for  Feb.  6,  1909.) 

In  a  recent  communication  (7th  July,  1912),  Me.  Justice  Baeton  says  : — "  Thanking  you 
for  sending  me  the  Irish  Law  Times,  which  I  value  highly  as  a  first-class  legal  publication." 

In  a  circuit  case — Miggins  v.  Meath  Co  Council — at  Dundalk,  in  March,  1917,  Sir  James  H. 
Campbell,  Bart.,  L.C.J.,  referred  to  "the  excellent  and  accurate  reports  in  the  Ieish  Law 
Times." 


Many  similar  testimonials  of  judicial  approval,  confirmatory  of  the  high  standing  attained 
by  the  Irish  Law  Times,  might  be  quoted  from  other  cases  in  the  legal  Reports — e.g..  Lord 
Morris;  Monahan,  C.  J. ;  Lawson,  J. ;   0' Hag  an,  J. ;  Ormsby,  J. ;  Andrews,  J. 

In  the  course  of  the  arguments  in  the  King's  Bench  Division  on  13th  January,  1915,  the 
Solicitor-General  for  Ireland  (Mr.  James  O'Connoe,  K.C,  now  Lord  Justice  O'Connor) 
said  "  a  number  of  most  important  reports  of  cases  under  the  National  (Health)  Insurance  Acts 
have  been  cited  from  the  Irish  Law  Times  which  are  not  to  be  found  elsewhere." 

The  Loed  Chancellor  (Sir  James  H.  Campbell,  Bart.),  in  the  recent  case  ot  MilUgan 
V.  Corporation  of  Londonderry,  [1920]  2  I.  R.  at  p.  8,  emphasised  the  fact  that  there  were  to  be 
found  in  the  Irish  Law  Times  Reports  a  number  of  cases  which  supported  the  view  his  Lordship 
had  taken  in  the  case. 


i'r 


